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la  N  CHRISTENSEN'S  ESTATE. 
(Sapreme  Conrt  of  WoshinKton.    Jan.  28,  1914.) 
Appeai.  and  Ebbob  (I  76*)— Judgments  Ap- 

FKAI.ABLE— MEMOBANDUIC   DEOIBIONB. 

A  memorandnm  deciaion  which  was  not  en- 
tered on  the  minutes  by  the  clerk,  and  was  not 
carried  into  a  formal  decree,  Is  not  appealable 
under  Rem.  &  Bal.  Code,  ■{  442,  making  a  copy 
of  the  entry  of  judgment  and  all  orders  involv- 
ing the  merits  a  part  of  the  judgment  roll,  and 
section  1716,  permitting  appeals  from  a  ''final 
judgment  entered  in  any  action,"  etc. 

[Sid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  EHg.  Si  426-428,  480,  431,  435- 
443;   Dec  Dig.  i  76.*] 

Department  1.  Appeal  from  Superior 
Court,  Franklin  County;  O.  R.  Holcomb, 
Judge. 

In  the  matter  of  the  estate  of  Henry  E. 
Cbrlstensen,  deceased.  From  an  order  ex- 
empting the  proceeds  of  Insurance  policies 
from  being  charged  as  assets  of  the  estate, 
an  appeal  was  taken,  and  a  motion  made  to 
dismiss   the  appeal.     Appeal  dismissed. 

LoveU  &  Davis,  of  RltzTllle,  for  appellant 
William  O'Connor  and  Jas.  W.  McBumey, 
both  of  Seattle,  for  respondent. 


CHADWICK,  J.  Henry  B.  Christensen 
died,  leaving  a  widow  and  two  children.  His 
estate  consists  principally  of  about  $17,000 
In  life  Insurance,  which  has  been  collected 
by  his  administrator.  Pending  administra- 
tion, the  widow  of  the  deceased  filed  a  pe- 
tition, praying  that  the  proceeds  of  the  In- 
surance policy  be  set  apart  as  exempt,  under 
section  569,  Rem.  &  Bal.  Code.  The  poli- 
cies were  made  payable  in  part  to  his  estate, 
and  in  iiart  to  his  executors  and  administra- 
tors. The  administrator  contested  the  peti- 
tion of  the  widow,  and  the  German-American 
State  Bank  filed  a  petition  in  intervention, 
setting  up  its  interest  in  the  estate  as  a 
creditor.  The  matter  came  on  for  hearing 
before  Judge  Holoomb,  who  rendered  an 
elaborate  opinion,  in  which  he  held  that  the 
proceeds  of  the  iwUcies  were  exempt,  and 
that  the  administrator  could  not  chalrge 
them  as  assets  of  the  estate  except  for  cer- 


tain unpaid  premituns  wldch  had  been  paid  by 
blm  and  his  usual  commission  as  upon  a  fund 
passing  through  his  hands.  The  opinion  of 
the  court  was  filed,  and  Is  brought  here  as  a 
part  of  the  transcript  It  Is  not  made  to 
appear  that  any  formal  judgment  or  decree 
was  entered,  nor  does  it  appear  that  the 
clerk  of  the  court  made  any  minute  of  the 
memorandum  decision  of  the  Judge.  A  mo- 
tion to  dismiss  the  appeal  has  been  made, 
on  the  ground  that  a  memorandnm  decision 
of  tlie  court  is  not  an  appealable  order. 

Whether  or  not  it  is  possible  that  the  mer- 
it of  this  case  cduld  be  as  conveniently  dis- 
cussed under  the  present  appeal  as  if  a  for- 
mal order  had  been  entered  below,  we  are 
nevertheless  constrained  to  bold.  In  the  in- 
terest of  orderly  procedure,  that  the  appeal 
is  premature.  It  has  been  the  practice  of 
this  court — and,  in  the  light  of  the  statute 
(sections  442  and  1716,  Rem.  &  Bal.  Code), 
no  other  practice  should  be  tolerated — to 
treat  a  memorandum  decision  of  the  superior 
Judge  as  a  direction  to  counsel  in  the  prepa- 
ration of  the  formal  orders  contemplated  by 
our  practice  acts.  We  think,  therefore,  that, 
until  a  formal  order  Is  entered  denying  the 
petition  of  the  administrator  and  the  peti- 
tion in  intervention  of  the  German-American 
State  Bank,  no  appeal  can  be  prosecuted. 

No  cases  covering  the  exact  facts  of  the 
case  before  us  have  been  cited;  but  it 
seems  to  us  that  the  case  of  Cline  Piano  Co. 
V.  Sherwood,  57  Wash.  239,  106  Pac.  742,  is 
in  iwint  The  question  there  for  the  court  to 
decide  was  whether  a  lien  of  an  attorney 
.would  attach  from  the  time  the  trial  Judge 
announced  his  conclusions,  or  at  the  time 
his  ruling  was  formally  entered  as  a  Judg- 
ment We  held,  after  reference  to  our  own 
decisions,  particularly  Gould  v.  Austin,  52 
Wash.  457,  100  Pac.  1029,  that  it  was  there 
"finally  declared  as  the  law  in  this  state  that 
the  formal  written  Judgment  must  be  deem- 
ed the  actual  Judgment  of  the  court,  and 
that  previous  recitals  cannot  ordinarily  be 
held  to  be  binding  on  the  parties,  or  the 
court" 

The  appeal  will  be  dismissed,  without  prej- 
udice to  either  party,  to  apply  to  the  court 


*For  ethar  cases  sm 
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below  for  tbe  entry  «t,'a'tc>rmal  order,  and 
to  appeal  tberefrow,',  '*. 


CEOW,   0.   J".,  .aad 
MAIN,  JJ.,"i»ncttr.' 


GOSB,    ELLIS,  and 


CCn^NEB  MARKET  CO.  t.  GILLMAN. 

'.'Supreme  Court  of  Washington.     Jan.  29, 

1914.) 

LLaNDUJBO   and   l^NANT  (S   116*)— TSNANOIXS 

FBOM  Month  to  Month— Tesmination. 
After  the  execution  of  a  formal  lease  of 
space  in  a  market  building,  the  partiei  agreed 
to  abrogate  such  lease  and  to  make  a  new  lease 
for  greater  space  at  an  increased  monthly  rent- 
al. The  lessor  prepared  and  executed  such  a 
lease,  and  it  was  claimed  that  the  lessee  was 
told  that  he  could  have  it  by  calling  at  the 
lessor's  office,  but  the  lessee,  without  executing 
such  lease,  took  possession  of  the  premises. 
£«id  that,  even  if,  as  claimed,  the  lessee  was 
notified  that  he  could  have  the  lease  by  calling 
for  it,  he  was  a  tenant  from  month  to  month, 
since  his  failure  to  call  for  the  lease  was  not 
an  acceptance  of  its  terms,  and,  it  the  lessor 
desired  that  the  lessee  take  possession  under 
a  written  instrument,  he  should  have  seen  that 
the  instrument  was  duly  executed  before  the 
lessee  took  possession,  and  hence  such  tenancy 
could  only  be  terminated  by  a  notice  to  quit 
the  premises  at  the  end  of  some  month  given 
at  least  20  days  prior  thereto,  under  Bern.  & 
BaL  Code,  g  812,  subd.  2,  providing  that  a  ten- 
ant is  guilty  of  unlawful  detainer  when,  having 
leased  real  property  for  an  indefinite  time,  with 
monthly  or  other  periodic  reht  reserved,  he 
continues  in  bis  possession  after  the  end  of  any 
month  or  period,  in  cases  where  the  landlord 
more  than  20  days  prior  to  the  end  of  such 
month  or  period  shtill  have  served  notice  to 
quit  at  the  expiration  of  such  month  or  period, 
and  section  8803  providing  that,  when  premises 
are  rented  for  an  indefinite  time  with  monthly 
or  other  periodic  rent  resierved,  the  tenancy 
shall  be  considered  to  be  one  from  month  to 
month  or  from  period  to  period  on  which  rent 
is  payable,  and  shaU  be  terminated  by  written 
notice  of  30  days  or  more  preceding  the  end  of 
any  month  or  period,  and  could  not  be  termi- 
nated by  a  notice  in  the  alternative  to  pay  the 
rent  or  surrender  the  premises  within  three 
days. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §|  891-394;  Dec.  Dig.  8 
116.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Walter  M.  French, 
Judge. 

Action  for  forcible  entry  and  detainer  by 
the  Corner  Market  Company  against  Ehigene 
Glllman.  From  a  judgment  dismissing  the 
action,   plaintiff  appeals.     Affirmed. 

D.  C.  Conover,  of  Seattle,  for  appellant. 
Hammond  &  Hammond,  of  Seattle,  for  re- 
spondent. 

FULLEETON,  J.  In  the  eariy  part  of  the 
year  1912,  the  appellant  erected  a  market 
building  at  the  corner  of  First  avenue  and 
Pike  street,  in  the  city  of  Seattle.  While  the 
building  was  In  the  course  of  construction, 
the  respondent  entered  into  a  contract  with 
the  appellant  for  a  lease  of  a  certain  space 
or  stall  therein  in  which  to  engage  In  the  sale 


of  fruit,  groceries,  eggs,  and  candies.  A  for- 
mal lease  was  made  out  purporting  to  lease 
to  the  respondent  the  premises  described  for 
a  term  of  three  years  from  and  after  April 
1, 1912,  at  a  rental  of  $250  per  month,  pay- 
able monthly  in  advance.  At  the  time  of  the 
execution  of  the  lease,  the  respondent  paid 
to  the  appellant  the  sum  of  $500,  which  the 
terms  of  the  lease  provided  should,  "In  the 
event  of  the  full  and  faithful  performance 
of  the  contract  by  the  said  lessee,  be  credited 
in  payment  of  the  rent  for  the  last  two 
months  of  said  term;  but  otherwise  said 
payiuent  this  day  made  shall  belong  to  the 
lessor,  as  af  part  consideratiou  to  It  for  the 
execution  of  the  lease."  Prior  to  the  com- 
pletion of  the  building,  the  parties  entered 
Into  an  agreement  by  which  the  lease  was 
abrogated  and  an  agreement  for  another 
lease  entered  into.  By  the  terms  of  the 
agreement  the  new  lease  was  to  Include  a 
greater  space  than  the  original  one,  was  to 
provide  for  a  rental  of  $362.50  per  month, 
and  the  respondent  was  to  have  the  privilege 
of  selling  vegetables  in  addition  to  the  arti- 
cles he  was  permitted  to  sell  under  the  first 
lease,  otherwise  it  was  to  be  subject  to  the 
same  conditions  and  run  for  the  same  term 
as  the  first  lease.  At  the  time  of  the  making 
of  this  agreement,  the  respondent  paid  to  the 
appellant  the  further  sum  of  $112.50,  making 
the  total  sum  paid  on  account  of  the  lease 
$612.50.  A  new  lease  was  prepared  and  ex- 
ecuted by  appellant  pursuant  to  the  agree- 
ment, but  the  same  was  never  executed  by 
the  respondent,  nor,  as  the  respondent  testi- 
fied and  the  court  found,  submitted  to  him 
for  execution,  nor  did  he  know  of  its  exist- 
ence untU  the  time  of  the  trial  of  the  present 
action.  The  building  was  completed  and 
ready  for  occupancy  on  April  4,  1912,  and  on 
that  day  the  respondent  entered  Into  posses* 
sion  of  the  space  agreed  to  be  leased  to  him, 
paying  the  rental  for  the  first  month  In  ad- 
vance. He  continued  to  occupy  the  premises 
and  i>ay  the  rent  in  advance  up  to  December 
1,  1912.  In  that  month,  when  rent  was  de- 
manded of  him  he  directed  the  appellant  to 
apply  on  the  rent  such  proportion  of  the  sum 
as  he  had  deposited  with  it  as  would  be 
necessary  to  pay  the  rent,  and  declined  to 
pay  the  rent  otherwise.  The  appellant  there- 
upon caused  to  be  served  upon  him  a  notice 
to  pay  the  rent  or  quit  and  surrender  the 
premises  within  three  day's,  and  on  his  fail- 
ure to  do  either  began  the  present  action, 
under  the  statutes  of  forcible  entry  and  de- 
tainer, to  oust  him  from  the  premises.  Is- 
sue was  taken  on  the  complaint,  and  a  trial 
had  before  the  court  sitting  without  a  jury, 
which  resulted  in  a  dismissal  of  the  action. 
This  appeal  followed. 

The  trial  court  held  that  nether  of  the  so- 
called  leases  were  obligatory  upon  the  re- 
spondent; that  the  first  was  canceled  and 
abrogated  by  the  mutual  consent  of  the  par- 
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ties  prior  to  the  tbne  It  was  to  go  Into  effect ; 
that  the  second  was  not  executed  by  him; 
and  that  he  never  otherwise  consented  to  be 
bound  by  Its  terms  and  conditions.  The 
court  fnrther  held  that  the  respondent  was  a 
tenant  from  month  to  month  with  a  monthly 
rent  reserved,  and  that  a  notice  to  quit  the 
premises,  In  order  to  be  sufficient  upon  which 
to  base  an  action  of  forcible  detainer,  must 
have  been  served  at  least  20  days  prior  to  the 
end  of  such  month,  and  that  no  such  notice 
was  served. 

These  conclusions,  it  seems  to  us,  are  the 
only  conclotaons  that  can  be  Justly  drawn 
from  the  evidence.  It  is-  not  disputed  that 
the  first  lease  was  abrogated  by  the  mutual 
ctmsent  of  the  parties.  It  Is  equally  clear 
that  the  second  was  never  executed  by  the 
respondent,  and  that  he  never  formally  con- 
sented to  Its  terms  and  conditions,  although 
it  contained  covenants  which,  to  be  binding 
upon  him,  must  have  received  his  formal  con- 
sent. 

It  Is  true  the  appellant's  witnesses  testi- 
fied that  the  second  lease  was  prepared  prior 
to  the  time  the  respondent  entered  the  prem- 
ises, and  that  the  respondent  was  told  that 
he  could  have  the  same  by  calling  at  the 
office  of  the  appellant's  agent  for  it.  The 
respondent,  however,  denied  that  any  such 
notice  was  given  him,  and  the  court  found 
the  facts  in  accord  with  his  statement.  But, 
If  we  were  to  conclude  that  the  weight  of 
the  evidence  lustlfled  a  contrary  finding,  the 
result  would  not  be  different  Failure  on 
the  respondent's  part  to  call  for  the  lease 
cannot  be  construed  as  an  acceptance  of  its 
terms.  If  the  appellant  desired  that  the  re- 
^wndent  take  the  premises  on  conditions  de- 
fined in  a  written  instrument,  its  proper  course 
was  to  see  that  the  instrimient  was  duly  exe- 
cuted by  him  prior  to  the  time  of  his  entry 
Into  the  premises.  The  effect  of  the  act  of 
the  parties  was  therefore  to  create  a  tenancy 
from  month  to  month,  with  a  monthly  rent 
reserved.  Snch  a  tenancy  can  only  be  termi- 
nated by  the  landlord  by  serving  upon  the 
tenant  a  notice  to  quit  the  premises,  at  the 
end  of  some  sudli  period,'  at  least  20  days 
prior  thereto.  Rem.  &  Bal.  Code,  i  812,  subd. 
2 ;  Id.  {  8803.  As  no  such  notice  was  given 
the  respondent,  be  conld  not  be  ousted  by 
an  action  of  forcible  entry  and  detainer. 

The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  MOUNT,  MORRIS, 
and  PARKER,  JJ.,  concur. 


RIDER  V.  LA  GLAIR. 

(Supreme  Court  of  Washington.    Jan.  23, 1914.) 

1.  Indians  (i  23*)— Live  Stock— MoBiaAoxs 
— Validitt. 

Under  Rev.  St  U.  S.  {  2127,  providing  that 
the  agent  of  each  tribe  of  Indians  lawfully  re- 
siding in  the  Indian  country  may  sell  for  the 
benefit  of  such  Indians  any  cattle,  horses,  or 
other  live  stock  belonging  to  tbeffl,  and  not  re- 


quired for  their  use  and  snbsistenoe,  onder  snch 
regulations  as  shall  be  established  by  the  Secre- 
tary of  the  Interior,  and  Act  July  4,  1884,  c 
180,  23  Stat  94,  providing  that  where  Indians 
are  in  i>OBsession  or  in  control  of  cattle  or  their 
increase  purchased  by  the  government  such  cat- 
tle shall  not  be  sold  to  any  person  not  a  member 
of  the  tribe,  or  to  any  citizen  of  the  United 
States,  except  with  the  consent  in  writing  of  the 
agent  of  the  tribe,  but  that  all  sales  made  in  vio- 
lation thereof  shall  be  void,  a  mortgage  on  cat- 
tle received  by  an  Indian  tor  liiB  use  and  sub- 
sistence  from  the  United  States  government  and 
in  his  possession  on  his  allotment  of  land,  with- 
out the  sanction  of  the  Indian  agent  was  void. 
[Eid.  Note. — ^For  other  cases,  see  Indians, 
Cent  Dig.  S  IB;   Dec.  Dig.  {  23.*1 

2.  Indians  (i  23*)— Livx  Stock— Mobtgaoxs 
— Vauditt. 

That  Act  July  4,  1884,  c.  180,  23  Stat  94, 
providing  that  where  Indians  are  in  possession 
or  control  of  cattle  or  thar  Increaw  which  have 
been  purchased  by  the  government  such  cattle 
shall  not  be  sold  to  any  person  not  a  member  of 
the  tribe,  or  to  any  citizen  of  the  United  States, 
except  with  the  consent  of  the  agent  of  the  tribe, 
was  an  act  appropriating  jnoney  for  the  Indian 
department  for  the  fiscal  ^ear  does  not  limit  the 
application  of  such  provision  to  cattle  in  pos- 
session of  Indians  at  the  time  of  its  enactment 
as  there  is  no  constitutional  limitation  prevent- 
ing Congress  from  tacking  general  laws  onto 
appropriation  bills. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  {  IS;  Dec.  Dig.  |  23.*] 

3.  Indians  ({  23*)— Pexsonal  Pboi%btt  — 
Sale. 

Under  Act  of  Congress  June  2S,  1910,  c. 
431,  {  1,  36  Stat  855,  providing  that  when  an 
Indian,  to  whom  an  allotment  of  land  has  been 
made,  dies  before  the  iasuance  of  a  fee-simple 
patent  the  Secretary  of  the  Interior,  If  be  shall 
decide  one  or  more  of  the  heirs  to  be  incompe- 
tent may,  in  his  discretion,  caoae  such  lands  to 
be  sold,  and  Act  March  1, 1907,  c.  2285,  84  Stat 
lOlSL  providing  that  any  nonoompetent  Indian, 
to  whom  a  patent  containing  restrictions  against 
alienation  baa  been  issued,  or  who  may  have  an 
interest  in  any  allotment  by  inheritance,  may 
sell  or  convey  all  or  any  part  thereof  on  such 
terms  and  conditions,  and  under  such  rules  and 
regulations,  as  the  Secretary  of  the  interior  may  ° 
prescribe,  and  that  the  proceeds  thereof  shall  be 
used  for  the  benefit  of  the  allottee  under  the 
supervision  of  the  commissioner  of  Indian  af- 
fairs, where  an  allotment  was  sold,  and  the  pro- 
ceeds of  the  sale  Invested  in  personal  property, 
the  title  to  which  was  taken  in  the  name  of  the 
United  States,  such  property  was  not  subject  to 
alienation  by  the  Indian,  but  was  subject  to  the 
same  restrictions  as  the  allotment  itself. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  {  16;  Dec.  Dig.  |  23.*] 

4.  Indians  (J  IB*)— Cbom—Mobtg ages— Va- 
liditt. 

The  variona  statutes  declaring  all  contract* 
made  by  an  Indian,  to  whom  an  allotment  has 
been  made  relative  to  or  touching  his  land,  void 
unless  approved  by  the  government  acting 
through  its  proper  agency,  do  not  apply  to  a 
mortgage  on  a  crop  growing  on  the  allotment 
in  view  of  the  policy  of  the  government  to  pro- 
mote a  spirit  of  independence  and  an  interest  in 
agriculture  and  buedness  pursuits  among  the 
Indians,  and  in  view  of  Rem.  &  Bal.  Code,  | 
365!),  providing  that  mortgages  may  be  made  on 
all  kinds  of  personal  property,  and  upon  grow- 
ing crops  under  which  a  mortgage  on  a  crop  is 
a  lien  on  a  chattel,  and  passes  no  interest  in  the 
land.  , 

[Ed.  Note. — For  other  cases,  see  Indians. 
Cent  Dig.  a  17,  29,  34,  37-44;  Dec.  Dig.  | 
15.*] 
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6.  Indians  (|  83*)— BcotTLAnoN  or  Tbadino 
WITH  Indians— St ATDTOBT  Pbotisions. 
A  person  engaged  in  tiie  bosiness  of  mer- 
chandising at  a  town  located  within  the  bound- 
aries of  an  Indian  reservation,  but  npon  land  to 
which  the  Indian  title  had  been  extinguished, 
was  not  trading  within  the  Indian  country, 
within  Rer.  St.  T7.  S.  |  2129,  providing  that 
no  person  shall  be  permitted  to  trade  with  any 
of  the  Indians  in  the  Indian  country  without  a 
license  therefor  from  the  superintendent  of  In- 
dian affairs  or  Indian  agent  or  subagent. 

[Eld.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  §«  62,  69;  Dec.  DigTl  SS.*] 

Department  1.  Appeal  from  Superior 
Court,  Taklma  County;  B.  B.  Preble,  Judge. 

Action  by  J.  W.  Rider  against  John  La 
Clair.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Remanded,  with  directions. 

Holden  &  Shumate,  of  North  TaUma,  for 
appellant  H.  A.  La  Berge,  of  North  YaUma, 
for  respondent 

CHADWICK,  J.  Plaintiff  sets  up  six  sep- 
arate causes  of  action,  all  of  which  Involve 
the  validity  of  contracts  made  by  a  Yakima 
Indian  who  lives  In  the  Yakima  Indian  reser- 
vation on  patented  allotted  land.  The  land 
is  patented  under  certain  restrictions,  and 
Is  held  In  trust  by  the  government  The 
Indian  clefendant  has  not  severed  bis  tribal 
relations. 

[1,  2]  In  the  first  cause  of  action  plaintiff 
seeks  to  foreclose  a  chattel  mortgage  on  cer- 
tain cattle  which  were  given  to  defendant 
for  his  use  and  subsistence  by  the  United 
States  government  between  one  and  two 
years  prior  to  the  execution  of  the  mortgage, 
during  all  of  which  time  the  cattle  were  In 
possession  of  defendant  on  his  allotment 
The  manner  in  which  he  had  acquired  the 
cattle  was  unknown  to  plaintiff.  The  United 
States  did  not  consent  to  the  mortgage.  The 
court  held  that  the  United  States  was  a 
necessary  i)arty  to  the  contract,  that  the 
mortgage  was  void,  and  a  foreclosure  was 
denied.  The  ruling  of  the  court  Is  based 
upon  the  following  statute:  "The  agent  of 
each  tribe  of  Indians,  lawfully  residing  In 
the  Indian  country.  Is  authorized  to  sell  for 
the  benefit  of  such  Indians  any  cattle,  horses, 
or  other  live  stock  belonging  to  the  Indians, 
and  not  required  for  their  use  and  subsist- 
ence, under  such  regulations  as  shall  be 
established  by  the  Secretary  of  the  Interior. 
*  *  *  That  where  Indians  are  In  posses- 
sion or  control  of  cattle  or  their  Increase 
which  have  been  purchased  by  the  govern- 
ment such  cattle  shall  not  be  sold  to  any  per- 
son not  a  member  of  the  tribe  to  which  the 
owners  of  the  cattle  belong  or  to  any  citi- 
zen of  the  United  States  whether  intermar- 
ried with  the  Indians  or  not  except  with  the 
consent  in  writing  of  the  agent  of  the  tribe 
to  which  the  owner  or  possessor  of  the  cat- 
tle belongs.  And  all  sales  made  In  viola- 
tion of  this  provision  shall  be  void  and  the 
offending    purchaser    on    conviction    thereof 


Shan  be  fined  not  less  than  fire  hundred 
dollars  and  Imprisoned  not  less  than  six 
months."    3  Fed.  Stat  Ann.  S  2127. 

Appellant  contends  that  this  statute  pro- 
hibits sales,  but  not  mortgages  or  other 
pledges.  That  a  mortgage  Is  not  a  sale,  but 
only  a  Hen,  has  been  declared  by  many,  if 
not  a  majority,  of  all  the  courts;  but  It 
seems  to  us  that  It  can  make  no  dlfferenoa 
whether  It  Is  a  sale  or  a  lien  within  the 
statute.  It  has  been  so  often  declared  by 
statute  as  well  as  by  Judicial  decisions  that 
an  Indian  is  not  sul  Juris;  that,  because  of 
his  Inaptitude  and  congenital  lack  of '  an 
understanding  of  values,  he  should,  so  long 
as  he  maintains  his  tribal  relations,  be  con- 
sidered a  ward  of  the  government;  that  we 
find  ready  application  of  one  of  the  first 
principles  of  statutory  construction,  that  Is, 
a  consideration  of  the  old  law,  the  mischief 
and  the  remedy.  From  the  time  of  Worces- 
ter V.  Georgia,  6  Pet  616,  682,  8  L.  Ed.  488, 
down  to  United  States  v.  Celestine,  216  U.  S. 
278,  80  Sup.  Gt  93,  64  L.  Ed.  196,  It  has 
been  the  rule  of  all  courts  to  construe  doubt- 
ful legislation  In  favor  of  the  Indian.  When 
so  considered,  we  have  no  hesitation  In 
holding  that  a  mortgage  made  by  an  Indian 
on  cattle  held  In  virtue  of  the  statute  Is  void 
when  made  without  the  sanction  of  the 
agent  having  supervision  of  the  affairs  of 
his  tribe.  The  point  Is  made  that  the  stat- 
ute is  limited  In  Its  application  to  cattle 
In  the  possession  of  the  Indian  at  the  time 
of  the  passage  of  the  act,  because  the  act 
Is  not  general,  but  was  Included  In  a  blU 
appropriating  money  for  the  Indian  depart- 
ment for  the  fiscal  year  1884.  Were  this  a 
state  statute,  there  might  be  some  merit  In 
this  contention;  but  It  Is  well  known  tha£ 
many  of  the  general  laws  passed  by  Congress 
are  tacked  onto  appropriation  bills  and  to 
the  sundry  civil  bill,  there  being  no  consti- 
tutional limitation  to  hamper  Congress  In 
this  respect  We  think,  too,  that  the  act  is 
broad  enough  to  cover  the  Increase  of  such 
cattle  as  the  government  may  furnish. 

[3]  The  fourth  eause  of  action  raises  the 
question  whethw  an  Indian  can  mortgage 
personal  property  purchased  with  the  pro- 
ceeds of  the  sale  of  the  allotment  of  an  in- 
competent Indian. 

We  adopt  the  words  of  the  trial  Judge: 
"I  think  that  upon  the  sale  of  an  allotment 
of  an  incompetent  Indian,  In  pursuance  of 
Act  Cong.  June  26,  1910,  c.  431,  i  1.  36  Stat 
865;  Fed.  Stat  Ann.  Supp.  1912,  p.  96,  or 
Act  March  1,  1907,  e  2286,  84  Stat  1018, 
Fed.  Stat  Supp.  1909,  p.  228,  the  purchase 
price  received  by  the  United  States  has  the 
same  legal  status  as  the  allotment  Itself  had, 
and  therefore  is  not  subject  to  alienation  by 
the  Indian,  and  that  property  purchased  (like 
that  In  question)  by  the  United  States  for 
the  Indian  with  said  purchase  price,  the  title 
being  taken  in  the  United  States,  also  has  the 
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legal  statns  of  the  allotment,  and  Is  not  sub- 
ject to  alienation.  In  other  words,  the  pur- 
chase price  of  anch  an  allotment  when  sold  by 
the  United  States,  or  Its  proceeds  when  the 
United  States  uses  such  purchase  price  to  pur- 
chase other  property  for'  the  Indian,  taking  ti- 
tle in  the  name  of  the  United  States,  does  not 
become  subject  to  alienation  by  the  Indian. 
The  United  States  taking  the  title  In  its  own 
name  in  trust  for  the  Indian  Is  as  an  express 
and  nnequlTocal  manifestation  of  Its  Inten- 
tion not  to  relinquish  the  trust — not  to  turn 
the  property  over  to  the  Indian  to  do  with  as 
he  may  please — and  It  seems  to  me  that  it 
rests  excluslTely  with  the  United  States,  aa 
trustee  and  as  guardian  of  the  Indian,  to  de- 
termine when,  if  at  all,  it  wiU  relinquish 
the  trust  and  tnm  orer  the  property  to  the 
Indian  to  do  therewith  as  he  may  choose." 

[4]  The  second  and  third  causes  of  action 
raise  the  question  whether  an  Indian  can 
mortgage  crops  growing  on  his  allotment  (a) 
when  the  mortgage  does  not  provide  for 
entry  npon  the  allotment,  and  (b)  when  the 
only  license  to  enter  is  that  contained  in  the 
mortgage.  By  several  statutes,  all  contracts 
made  by  an  Indian  to  whom  an  allotment 
has  been  made  "relative  to  the  Indian's 
land,"  or  "toaching  the  land,"  or  to  any 
"claims  growing  out  of  or  in  reference  to 
aimnitles,"  etc,  are  made  void,  unless  ap- 
proved by  the  government,  acting  through 
its  proper  agency.  It  la  contended  that  a 
mortgage  of  growing  crops  falls  within  the 
prohibition  of  these  statutes.  No  cases  ate 
dted  where  a  crop  mortgage  gjven  by  an 
Indian  has  been  passed  on  by  the  courts. 
Counsel  for  appellant  say  there  are  none. 
The  writer  has  been  unable  to  find  any.  It 
has  been  uniformly  held  that  leases  and 
other  contracts  going  to  the  possession  of 
the  Indian's  land  are  proscribed  unless  ap- 
proved. Ooey  T.  Low,  38  Wash.  10,  77  Pac. 
1077;  Smith  v.  Martin,  28  OkL  836,  116  Paa 
866;  Williams  v.  Stelnmetz,  16  Okl.  104,  82 
Paa  966. 

In  this  state  our  statute  (section  3669, 
Rem.  tc  Bal.  Code)  makes  a  crop  mortgage  a 
lien  upon  a  chattel.  It  passes  no  interest  In 
the  land.  The  cases  dted  do  not  apply.  As 
at  present  informed,  we  are  disposed  to  hold. 
In  the  absence  of  a  prohibition,  that  an  In- 
dian has  power  to  sell  and  may  give  a  mort- 
gage upon  a  crop  growing  on  his  allotment. 
The  policy  of  the  government  with  reference 
to  its  Indian  wards  Is  not  always  certain.  It 
seeks  to  promote  a  spirit  of  indepmdaice 
and  an  interest  in  agriculture  and  business 
pnrsnitB.  It  has  made  the  Indian  a  citizen 
sabject  to  the  general  laws  of  the  state.  On 
the  other  hand,  It  has  limited  his  rights  and 
privileges  both  by  statute  and  regulation. 
The  fact  that  it  has  more  often  said  what  he 
might  not  do  than  what  he  may  do,  that  is, 
saying  tliat  certain  contracts  shall  be  void, 
rather  than  all  contracts  shall  be  snbject  to 
the  approval  of  the  Indian  agent,  woold  in- 


dicate a  purpose  to  allow  him  to  contratA 
without  restraint,  unless  expressly  prohibited 
by  a  statute  or  regulation  so  to  do.  Gho  v. 
Julles,  1  Wash.  T.  328;  United  States  v. 
Paine  Lum.  Co.,  206  U.  S.  467,  27  Sup.  Ct 
697,  61  L.  Ed.  1139;  Ke-tuc-e-mun-guah  v. 
Mcaure,  122  Ind.  641,  23  N.  E>.  1080,  7  L.  R. 
A.  782. 

"Of  late  years  a  new  iwlicy  has .  found  ex- 
pression In  the  legislation  of  Congress — a 
policy  which  looks  to  the  breaking  up  of 
tribal  relations,  the  establishing  of  the  sepa- 
rate Indians  in  individual  homes,  free  from 
national  guardianship,  and  charged  with  all 
the  rights  and  obligations  of  citizens  of  the 
United  States.  Of  the  power  of  the  govern- 
ment to  carry  out  this  policy,  there  can  be 
no  doubt  It  is  under  no  constitutional  obli- 
gation to  perpetually  continue  the  relation- 
ship of  guardian  and  ward.  It  may  at  any 
time  abandon  its  guardianship,  and  leave 
the  ward  to  assume  and  be  subject  to  all  the 
privileges  and  burdens  of  one  sul  juris.  And 
it  is  for  Congress  to  determine  whoi  and 
how  that  relationship  of  guardianship  shall 
be  abandoned.  It  Is  not  within  the  power  of 
the  courts  to  overrule  the  judgment  of  Con- 
gress. It  is  true  there  may  be  a  presumption 
that  no  radical  departure  is  intended,  and 
courts  may  wisely  insist  that  the  purpose  of 
Congress  be  made  clear  by  its  legislation; 
but,  when  that  purpose  is  made  clear,  the 
question  is  at  an  end."  Matter  of  Heff,  197 
U.  S.  499,  25  Sup.  a.  608,  49  L.  Ed.  848. 

We  have  no  hesitation  in  holding  that  the 
affirmative  acts  of  Congress  with  reference 
to  certain  kinds  of  personal  property,  coupled 
with  the  later  policy  of  the  government  to 
encourage  agricultural  pursuits  among  the 
Indians,  and  to  encourage  Independence  rath- 
er than  dependence,  are  sufficient  to  clearly 
manifest  the  purpose  of  Congress  to  grant 
to  the  Indians  a  limited  power  to  contract, 
unless  restrained  by  some  departmental  regu- 
lation. This  being  so,  we  hold  the  crop  mort- 
gages to  be  valid  liens.  Whether  the  mort- 
gagees can  enter  before  severance,  or  enter 
to  foreclose,  is  a  question  we  cannot  answer 
upon  the  record  before  us.  It  may  be  that 
the  government,  in  aid  of  its  avowed  policy 
to  protect  the  Indian  from  the  "greed  and 
avarice"  of  the  white  man,  could  prevent  an 
entry  by  departmental  order.  The  question 
is  hardly  before  us,  and  we  prefer  to  re- 
serve it 

[i]  The  court  hdd,  and  properly  so,  that 
one  engaged  in  the  business  of  merchandis- 
ing at  the  tovni  of  Wapato,  and  who  bought 
and  sold  therein,  was  not  a  trader  requiring 
a  license  to  trade  in  the  Indian  country. 
Wapato  is  located  within  the  boundaries  of 
the  Yakima  Indian  reservation,  upon  land 
to  which  the  Indian  title  has  been  extin- 
guished. The  extinction  of  the  Indian  title 
seems  to  be  the  test  for  determining  the  char- 
acter of  land  within  or  adjacent  to  an  Indian 
reservation.    United  States  r.  Gdestine^  215 
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U.  S.  278,  30  Sap.  Ot  98,  64  L.  Ed.  195;  Ex 
parte  Grow  Dog,  109  U.  S.  656,  3  Sup.  Ct 
396,  27  Ia  Ed.  1080;  Bates  v.  Clark,  94  U.  & 
204,  24  L.  Ed.  471. 

A  trader  or  seller  of  merchandise  upon 
eliminated  land  Is  not  a  trader  wltMn  the 
Indian  country,  reqalrlng  a  license  iinder 
section  2129  et  seq.,  3  Fed.  St  Ann. 

The  next  cause  of  action  pertains  to  a  bill 
of  sale  of  bay  stacked  on  an  allotment. 
What  we  have  said  with  reference  to  crop 
mortgages  covers  this  cause  of  action. 

The  case  wlU  be  remanded,  with  direc- 
tions to  enter  a  Judgment  consistent  with 
this  opinion.  Neither  party  will  recover 
costs  In  this  court. 

CROW,  C.  J.,  and  MAIN.  ELLIS,  and 
60SE,  JJ.,  concur. 


CROFT  T.  CROFT. 

(Supreme  Coart  of  Washington.    Jan.  29, 
1914.) 

1.  DivbBCE  (J  311*)— Support  o»  Childbkk 
—  Obdbb  —  Bhiobcembnt  —  Contempt  Pbo- 

CEEDinOS. 

There  was  no  abuse  of  discretion,  in  con- 
tempt proceedings  for  failure  to  pay  BU]n>ort 
money  ordered  to  be  paid  by  a  divorce  decree,  in 
the  court* a  refusal  to  consider  matters  antedat- 
ing the  divorce  decree  and  an  order  modifying  it, 
such  as  that  defendant  bad,  before  the  divorce 
decree,  conveyed  certain  property  to  his  wife ; 
It  being  presumed  that  such  matters  were  con- 
sidered when  the  decree  requiring  the  support 
money  to  be  paid  was  entered. 

[Ed.    Note.— For   other   cases,    see   Divorce, 
Cent  Dig.  H  799,  805 ;  Dec  Dig.  <  311.»] 

2.  Contempt  (S  66*)— AppeaI/— Pbesentation 
or  Question— Failubk  to  Make  Findings. 

Defendant  in  contempt  proceeding^,  cannot 
complain,  on  an  appeal,  of  the  court's  failure  to 
make  findings  therein,  where,  at  the  time  of  his 
hearing  and  commitment  he  did  not  request 
any  findings  or  except  to  the  court's  failure  to 
find. 

[Ed.  Note. — For  other  cases,  see  Contempt 
Cent  Dig.  {$  213-215,  22&-237;    Dec.  Dig.  $ 

3.  DivoBCB  (I  311*)— Sdppobt  of  Cbiu>ben 
— Obdeb— Pboceedinos  to  Enfobce. 

Since  the  court's  jurisdiction  is  continuing 
in  a  divorce  action  with  reference  to  the  custody 
and  support  of  minor  children,  the  fact  that  an 
arrest  was  not  make  immediately  after  the  mak- 
ing of  an  order  of  arrest  to  enforce  an  order  re- 
quiring a  divorced  husband  to  pay  money  for  the 
support  of  minor  children,  or  until  further  ar- 
rears had  accumulated,  would  not  affect  the 
court's  jurisdiction  to  enforce  such  decree  by 
arrest  and  contempt  proceedings. 

[Ed.    Note.— For   other   cases,    see   Divorce, 
Cent  Dig.  {§  799,  805 ;  Dec  Dig.  f  311.*] 

4.  DivoBCE  (5  311*)- Suppobt  Monet— Con- 
tempt Pboceedinos— Sitffioikncy  of  Evi- 
dence. 

Evidence,  In  contempt  proceedings  to  en- 
force an  order  requiring  defendant  to  pay  a  cer- 
tain amount  for  the  support  of  his  minor  chil- 
dren pursuant  to  a  divorce  decree,  held  to  sup- 
port a  judgment  of  contempt  not  showing  that 
be  was  unable  to  i>ay  the  amounts  awarded. 

[Bid.    Note. — For   other    cases,    see    Divorce, 
Cent  Dig.  Si  799,  805 ;  Dec  Dig.  8  311.*] 


6.  DrvoBce  (|  311*>— Contempt  Pboceedinos 

— BUBDEN   OF  PAOOF. 

The  burden  of  showing  that  a  divorced  hus- 
band is  unable  to  comply  with  an  order  requir- 
ing him  to  pay  money  to  support  minor  children 
is  upon  the  husband  in  contempt  proceedings 
brought  against  him.  to  enforce  the  support 
order. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  i|  799,  805;  Dec  Dig.  |  311.*] 

Department  L  Appeal  from  Superior  Court 
King  County. 

Action  by  Lizzie  Croft  against  L.  Floyd 
Croft  From  an  order  declaring  defendant 
guilty  of  contempt  of  court  for  failure  to 
pay  support  money,  defendant  appeals.  Af- 
firmed. 

Gates  &  Emery,  of  Seattle,  for  appellant 
Tucker  &  Hyland,  of  Seattle,  for  respondent 

ELLIS,  J.  This  is  an  appeal  from  an  or- 
der of  the  superior  court  declaring  the  de- 
fendant In  contempt  and  Imposing  an  Imprla- 
onment  in  the  county  Jail  for  30  days,  unless 
he  sooner  pay  the  sum  of  $986.  The  parties 
to  this  action  were  formerly  husband  and 
wife,  and  were  divorced  by  decree  of  the 
superior  court  on  June  17, 1908,  which  decree 
awarded  to  the  plaintiff,  the  wife,  the  cus- 
tody of  the  two  minor  children,  then  aged 
respectively  seven  and  eight  years.  On  Sep- 
tember 2,  1908,  the  decree  was  modified,  on 
petition  of  the  plaintiff,  so  as  to  require  the 
defendant  to  pay  to  her  for  the  support  of 
these  children  $20  each  month.  On  October 
4,  1909,  $146  being  due  from  the  defendant 
under  the  decree  so  modified,  the  court,  on 
proceedings  had  upon  the  plaintiff's  motion, 
ordered  the  defendant  to  pay  this  sum  and 
$20  every  30  days  thereafter,  and,  in  de- 
fault of  such  payments,  that  he  be  proceeded 
against  as  for  contempt.  In  the  latter  part 
of  September,  1908,  the  defendant  left  Seat- 
tle, remaining  away,  except  at  rare  Intervals, 
until  his  arrest  On  January  26,  1910,  the 
defendant  having  failed  to  make  any  far- 
ther payments,  an  order  of  arrest  was  issued 
by  the  court  On  April  23,  1913,  he  was  ar- 
rested under  this  order,  and  was,  at  the  same 
time,  served  with  a  summons  and  a  petition, 
setting  up  the  fact  that  neither  the  $146  nor 
any  of  the  subsequent  installments  of  the 
support  money  had  been  paid,  and  praying 
that  the  defendant  be  punished  as  for  con- 
tempt On  being  arrested,  the  defendant  an- 
swered this  petition  and  the  court  ordered 
that  this  answer  stand  as  his  answer  to  the 
order  of  arrest  Upon  the  hearing,  the  court 
announced  that  he  would  consider  that  the 
defendant  had  testified  to  all  of  the  facts 
set  forth  in  his  answer.  The  defendant  was 
cross-examined  thereon,  the  plaintiff's  testi- 
mony was  taken  and  thereapon  the  court 
made  the  order  from  which  this  appeal  Is 
taken. 

[1]  It  Is  first  contended  that  the  court 
erred  In  refusing  to  consider  the  allegations 
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of  the  answer  to  the  effect  that  the  appellant, 
prior  to  the  divorce  decree,  had  conveyed  to 
his  wife  their  home  In  Seattle,  of  the  value 
of  more  than  $5,000.  We  think  the  court 
did  not  abuse  Its  discretion  In  refusing  to 
consider  matters  antedating  the  decree  and 
antedating  the  order  of  September  2,  1908, 
modifying  the  decree,  since  all  such  matters 
were  presumably  considered  by  the  court  at 
the  time  of  the  entry  of  the  original  decree 
and  of  the  order  modifjring  the  decree  and 
directing  the  appellant  to  pay  $20  a  month 
for  the  support  of  his  children. 

[2]  It  is  next  claimed  that  the  court  erred 
In  that  be  tailed  to  make  any  findings  of  fact 
or  to  recite  In  the  order  that  the  appellant 
has,  or  has  had,  during  the  term  of  the  delin- 
quency, financial  ability  to  pay  the  sum  re- 
quired of  him.  Authorities  from  other  Juris- 
dictions, all  of  them  relating  to  punishment 
for  failure  to  pay  alimony;  are  dted  to  the 
effect  that  formal  findings  of  ability  and  con- 
tumacious refusal  to  pay  are  a  prerequisite 
td  punishment  for  contempt.  It  may  be  con- 
ceded that,  where  findings  are  requested,  .the 
failure  of  the  court  to  make  them  would  con- 
stitute reversible  error,  but  In  this  case  the 
appellant  is  In  no  position  to  raise  the  point, 
since,  at  the  time  of  his  bearing  and  commit- 
ment, he  neither  requested  any  findings,  nor 
made  any  objection  or  took  exception  to  the 
failure  of  the  court  to  make  findings.  Dyer 
V.  Dyer,  65  Wash.  635, 118  Pac.  634. 

[3]  It  is  also  urged  that  the  appellant  Is 
now  being  punished  for  a  violation  of  several 
distinct  orders  and  for  a  failure  to  pay  ar- 
rears of  support  money  not  due  when  the  or- 
der of  arrest  of  January  26,  1910,  was  made. 
In  all  matters  relating  to  the  custody  and 
support  of  minor  children  contained  In  any 
decree  of  divorce,  the  Jurisdiction  of  the 
trial  court  is  a  continuing  one,  so  long  as 
there  are  minor  children  to  be  provided  for. 
Poland  ▼.  Poland,  63  Wash.  597,  116  Pac  2 ; 
FlAett  ▼.  Pl<*ett,  39  Wash.  38,  80  Pac. 
1184;  Dyer  v.  Dyer,  supra.  The  accumula- 
tion of  arrears  all  relate  back  to  the  original 
order  of  September  2, 1908,  modifying  the  de- 
cree so  as  to  require  the  appellant  to  pay  $20 
a  month  for  the  support  of  his  children.  The 
order  of  arrest  was  made  In  aid  of  this  de- 
cree so  modified..  The  tact  that  the  arrest 
was  not  made  immediately  after  the  order 
for  arrest,  nor  until  farther  arrears  had  ac- 
cumulated, in  no  way  affected  the  binding 
force  of  the  modified  decree  or  the  continued 
Jurisdiction  of  the  court  to  enforce  it  More- 
over, a  complaint  was  then  filed  and  served 
upon  the  appellant,  setting  up  the  continued 
faUnre  to  pay  and  the  accrual  of  further 
payments.  The  appellant  thus  had  full  no- 
tice of  the  scope  of  the  proceedings,  and 
waived  any  right  to  object  by  his  answer  to 
that  petition  upon  the  merits. 

[4]  Finally,  it  is  contended  that  the  order 
adjudging  the  appellant  in  contempt  was  not 
sustained  by  sufficient  evidence.  After  all 
of  the  many  excuses  set  up  In  bis  answer, 


such  as  failure  In  business,  inability  to  find 
work,  and  illness,  which  the  court  announced 
he  would  consider  as  having  be«i  testified  to 
by  the  appellant,  the  appellant,  on  cross-ex- 
amination, admitted  that  he  bad  never  con- 
tributed a  cent  to  the  support  of  his  children 
since  he  left  Seattle  In  1908  and  went  to 
Methow  and  afterwards  to. British  Ck>lumbla. 
Since  that  time  he  has  been  in  Seattle  at 
different  times,  but  only  for  short  and  uncer- 
tain intervals.  Knowing  not  only  the  nat- 
ural, but  the  legal,  obligation  which  he  was 
under  to  support  his  minor  children,  he  in- 
curred the  additional  burden  of  another  wife. 
No  children  have  been  bom  of  this  second 
marriage.  He  testified  that  during  the  time 
since  he  left  Seattle  in  September,  1908,  he 
has  been  sick  only  once,  when,  as  he  express- 
ed it,  "I  was  out  of  commission  for  Just  one 
week."  At  the  time  of  the  hearing,  he  was 
employed  at  $3.50  a  day.  He  admitted  that 
his  father,  during  this  period,  had  given  him 
more  than  $600.  He  also  admitted  that  he 
la  a  strong,  healthy,  able-bodied  man.  The 
only  excuse  which  he  advanced  for  not  pay- 
ing a  cent  toward  the  support  of  his  minor 
diildren  during  aU  of  this  period  was  that 
he  was  unable  to  do  so.  His  answer  shows 
that  his  credit  was  such  that  he  has  been 
able  to  run  in  debt  ov»  $1,000.  As  said  in 
State  ex  reL  Ditmar  v.  Ditmar,  19  Wash. 
324,  327,  63  Pac.  850,  351:  "The  evidence 
shows  that  the  appellant  here  had  borrowed 
some  $1,200  since  this  decree  had  been  en- 
tered, and,  it  he  was  -able  to  borrow  money 
to  pay  his  own  debts  or  to  Invest  iu  property, 
he  was  evidently  able  to  obtain  money  to 
meet  the  demands  of  the  decree." 

As  shown  by  the  uncontradicted  testimony 
of  the  wife,  she  has  been  supporting  these 
children  throughout  this  period  by  keeping 
boarders  and  working  in  a  laundry.  Outside 
of  a  few  insignificant  items  of  clothing  given 
to  the  children  by  the  appellant's  parents, 
she  has  been  supporting  the  children  unaided. 
With  the  full  record  before  us,  and  especial- 
ly in  view  of  the  admissions  of  the  appellant 
on  his  cross-examination,  we  entertain  con- 
siderable sympathy  with  the  sentiment  of 
the'  trial  court  who,  in  announcing  bis  ruling, 
said :  "It  is  Imposi^ble  for  me  to  believe  that 
any  strong,  healthy  man,  such  as  this  defend- 
ant, with  a  heart  in  his  body,  could  contem- 
plate the  condition  of  his  children  for  that 
lengthy  period,  without  doing  something  to 
keep  them  in  some  degree  of  comfort.  It  ts 
impossible  for  me  to  believe  that  he  has  not 
had  the  opportunity  to  send  them  as  much 
as  $5,  or  $10,  or  something  during  that  time. 
If  there  was  ever  a  case  of  contempt  of  an 
order  of  court,  this  Is  one.  Let  the  defend- 
ant be  confined  in  the  county  Jail  for  30  days, 
unless  he  should  make  this  payment  within 
that  time." 

[5]  The  appellant,  if  we  have  caught  the 
gist  of  his  argument,  claims  that,  under  the 
evidence^  there  was  no  reasonable  ground  for 
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the  presumption  that  he  Is  able  to  pay  and 
that,  before  he  can  be  pnnisbed  as  for  con- 
tempt, the  burden  was  on  the  other  side  to 
show  such  ability.  This  is  not  the  correct 
rale.  As  said  In  State  ex  rel  Smith  r. 
Smith,  17  Wash.  430,  432,  60  Pac.  52,  53: 
"It  is  the  duty  of  courts  to  enforce  their  oi> 
ders,  and,  when  it  comes  to  their  knowledge 
that  such  orders  are  not  obeyed,  they  should 
require  and  enforce  such  obedience  by  pun- 
ishment for  contempt  The  rule  is  that  the 
burden  of  showing  inability  to  comply  with 
an  order  of  tills  nature  is  upon  the  respond- 
ent This  is  so  well  settled  that  we  deem  it 
unnecessary  to  make  any  citations  from  the 
numerous  lines  of  authorities  upon  the  sub- 
ject" 

The  appellant  has  failed  to  meet  this  bur- 
den. 

Affirmed. 

CROW,  C.  J.,  and  MAIN,  CHADWICK, 
and  OOSB,  JJ.,  concur. 


In  re  UEART  AVE.  IN  CITT  OF  SBATTLB. 

(Supreme  Court  of  Washington.     Jan.  17, 
1914.) 

1.  MoNioiPAi,  Corporations  (S  606*)— Pub- 

UO  lUFROVEUENTS — ASSESSUENTS  FOR  BENE- 
FITS—MODIFICATIQN   BY   Court. 

Rem.  &  Bal.  Code,  {  7790,  requires  the 
eminent  domain  commission  to  estimate  the  pro- 
portion of  the  total  cost  of  a  public  improve- 
ment that  will  be  of  benefit  to  the  public,  and 
the  proportion  that  will  be  a  benefit  to  the 
.  property  to  be  benefited,  and  apportion  the 
cost  between  the  city  and  tiie  property,  bo  that 
each  shall  bear  its  relative  equitable  proportion, 
and  provides  that  the  legislative  body  of  a  city 
may,  in  the  ordinance  initiating  any  public  im- 
provement, establish  an  assessment  district 
which  shall  be  deemed  to  include  all  the  lands 
or  property  especially  benefited  by  the  pro- 
posed improvement,  and  be  binding  and  conclu- 
sive on  tbe  commissioners,  and  that  no  property 
shall  be  assessed  a  greater  amount  than  it  will 
be  actually  benefited.  Section  7795  provides 
that  any  person  interested  may  file  objections 
to  the  commissioners'  report,  and  that,  if  it 
shall  appear  that  the  property  of  the  objector  is 
assessed  more  or  less  than  it  will  be  benefited, 
tbe  court  shall  so  find,  and  shall  also  find  the 
amount  in  which  the  property  ought  to  be  as- 
sessed, and  enter  judgment  accordingly.  Sec- 
tion 7796  provides  that  the  court  may  modify, 
alter,  change,  annul,  or  confirm  any  assessment 
or  cause  it  to  be  recast  by  the  same  commission- 
ers or  appoint  other  commissioners  for  the  pur- 
pose of  makini^  the  assessment,  or  modif^^ng, 
altering,  clianging,  or  recasting  it,  and  take 
all  such  proceedings  and  make  all  such  orders 
as  may  be  necessary  to  make  a  true  and  just 
assessment  of  the  cost  of  the  improvement  ac- 
cording to  the  principles  of  tiiat  act  Held  that 
while  the  court  can  charge  no  part  of  the  cost 
of  tbe  improvement  against  the  city  where  the 
ordinance  initiating  the  improvement  provides 
that  the  cost  shall  be  paid  wholly  by  special 
assessment  upon  the  property  benefited,  even 
though  the  project  fails  because  the  cost  there- 
of is  more  than  the  aggregate  benefits,  where 
the  ordinance  expressly  provided  that  any  part 
of   the  costs   of   the   improvement  not   finally 


assessed  against  the  property  apedally  benefited 
should  be  paid  from  the  general  fund  of  tlie 
city,  the  court  had  power  to  chatce  against  the 
city  a  greater  sum  than  that  charged  to  tfa* 
dly  by  the  eminent  domain  commission. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1177;  Dec.  Dig.  | 
506.*] 

2.  Mt7inciFAi.  CoBPORATioRa  (I  508*)— Pub- 
Lie  IvpBovKMENTS— Assessments  fob  Bbh- 
■fits— Review — Presttvftions. 

On  an  appeal  from  a  judgment  of  the  su- 
perior  court  modifying  an  assessment  of  benefits 
from  a  public  improvement  by  the  eminent  do- 
main commission,  if  there  be  any  presumption 
either  way,  it  shonld  be  in  favor  of  the  judg- 
ment of  the  court  rather  than  in  favor  of  the 
report  of  the  commission. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1181,  1182;  Dec. 
Dig.  I  508.*] 

Department  2.  Appeal  from  Superior 
Court  King  Cotuity;  Walter  M.  Frendi, 
Judge. 

Proceeding  by  the  City  of  Seattle  to  widen 
and  extend  Leary  avenue.  From  a  Judgment 
ordering  the  eminent  domain  commission  to 
recast  the  assessment  of  benefits,  the  City  ap- 
peals.   Affirmed. 

Jas.  E.  Bradford,  C.  B.  White,  and  How- 
ard A.  Hanson,  all  of  Seattle,  for  appellant 
John  P.  Hartman,  Kerr  &  McCord,  and  Far- 
rell,  Kane  &  Stratton,  all  of  Seattle,  for  re- 
spondent 


PARKER,  J.  This  appeal  has  to  do  with 
the  local  assessment  branch  of  an  eminent 
domain  proceeding  by  which  the  city  of  Seattle 
has  acquired  the  right  to  widen  and  extend 
Leary  avenue  in  the  northerly  portion  of  tbe 
city.'  After  tbe  awards  were  made  for  tbe 
taldng  and  damaging  of  private  property  nec- 
essary to  widen  and  extend  the  avenue,  it 
became  necessary  to  provide  a  fund  to  pay 
the  amounts  of  the  awards,  approximating 
$356,000  in  addition  to  a  contribution  made 
by  the  Northern  Pacific  Railway  Company  of 
$40,000.  To  that  end  an  assessment  roll  was 
prepared  and  filed  in  due  course  by  the  emi- 
nent domain  oommlssioners,  wherein  they 
charged  and  apportioned  against  the  private 
property,  which  they  deemed  specially  bene- 
fited by  such  widening  and  extension  of  the 
avenue,  80  per  cent  of  the  amount  necessary 
to  I)e  BO  raised,  and  charged  20  per  cent 
thereof  against  the  city  because  of  resnltinK 
public  benefits.  Hearing  upon  the  roll  be- 
fore the  superior  court  was  bad  in  due 
course,  when,  after  receiving  evidence  and 
hearing  argument  of  counsel  thereon,  tbe 
court  rendered  its  decision  and  Judgment 
finding  therein,  among  other  things,  as  fol- 
lows: "That  the  Improvements  contemplated 
and  ordered  as  set  forth  in  the  proceedings 
in  tms  cause  are  of  special  benefit  to  the 
property  embraced  in  the  district  as  made  by 
the  eminent  domain   commission,    which  is 
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Bbown  npon  the  map  which  Is  plaintiff's  Ex- 
hibit B,  and  likewise  of  special  benefit  to  the 
city  of  Seattle  and  to  all  the  taxpayers  of  the 
dty  of  Seattle,  for  the  reason  that  the  said 
Leary  avenne  Is  one  of  the  principal  arterial 
highways  of  the  dty  of  Seattle,  connecting 
all  sections  of  the  dty,  and  particularly  the 
business  center  of  the  city  of  Seattle,  which 
will  largely  use  said  Leary  avenue,  with  the 
outlying  district  commonly  referred  to  as 
Ballard,  and  other  sections  of  the  northern 
part  of  the  dty.  That  the  property  embrac- 
ed within  the  special  assessment  district  as 
determined  by  the  eminent  domain  commis- 
sion is  not  benefited  to  the  extent  of  the 
amount  whidi  was  assessed  against  It,  but 
la  benefited  to  the  extent  of  60  per  cent  of 
the  total  cost  of  said  improvement,  plus  one- 
haU  the  accrued  interest,  and  no  more."  In 
accordance  with  these  findings,  the  court 
ordered  the  commission  to  recast  the  assess- 
ment and  cliarge  one-half  of  the-  amount,  nec- 
essary to  be  raised,  against  the  dty,  and  one- 
half  against  the  private  property  spedally 
benefited.  From  this  decision  of  the  superior 
court  the  dty  has  appealed  to  tills  court 

The  contentions  of  counsel  for  the  dty  are, 
for  the  most  part,  directed  against  the  court's 
findings  above  quoted.  The  testimony  of  the 
witnesses,  together  with  the  map  of  the 
northerly  portion  of  the  dty,  introduced  in 
evidence,  showing  the  avenue  as  It  will  be 
widened  and  extended,  it  seems  to  us,  leaves 
but  little  room  for  arguing  that  the  avenue, 
when  widened  and  extended  as  contemplated, 
will  not  be  a  main  arterial  highway.  It 
will  run  In  a  generally  northwesterly  and 
southeasterly  direction  through  a  portion  of 
tlie  dty  which  is  already  platted  by  streets 
running  east  and  west,  and  north  and  south, 
with  block  of  ordinary  size,  and  will  furnish 
a  comparatively  direct  highway  between  the 
central  business  portion  of  the  dty  and  the 
northerly  portion  thereof  lying  even  beyond 
the  territory  through  which  its  widened  and 
extended  portions  pass.  Touching  the  ques- 
tion of  apportioning  the  cost  between  the  dty 
and  the  specially  benefited  private  property, 
the  evidence  is,  to  a  considerable  degree,  in 
conflict  However,  after  a  careful  review  of 
all  of  the  evidence  to  which  our  attention 
has  been  called  in  the  abstracts  of  the  rec- 
ord prepared  by  ooonsel  for  the  dty  and  for 
the  private  property  owners,  and  being  mlnd- 
fol  of  the  presumption  existing  in  favor  of  the 
apportionment  made  by  the  eminent  domain 
commissioners,  we  are  unable  to  say  that 
the  court  did  not  arrive  at  a  correct  dedsion 
upon  that  question.  We  do  not  deem  it 
profitable  to  enter  npon  a  detailed  discussion 
of  the  evidence  here  with  a  view  to  demon- 
strating the  -correctness  of  the  learned  trial 
court's  decision. 

[1]  Some  contention  is  made  by  counsel  for 
the  dty  which  seemingly  Is  an  attack  upon 
the  power  of  the  superior  court  to  charge 
against  the  dty  a  greater  sum  than  is  author- 


ized to  be  charged  by  the  dty  oDoers  or  the 
eminent  domain  commlsdon  In  a  proceeding 
of  this  nature.  If  the  dty  council,  in  the 
initial  ordinance  providing  for  this  proceed- 
ing, had  expressly  provided  that  the  entire 
cost  should  be  paid  by  special  assessment 
against  the  benefited  property,  there  would  be 
ground  for  such  a  contention.  But  In  the 
Initial  ordinance  providing  for  this  proceed- 
ing, we 'find,  among  other  tilings,  the  follow- 
ing: "That  the  improvement  provided  for 
in  this  ordinance  be  paid  for  by  special  as- 
sessment upon  property  specially  benefited 
In  the  manner  provided  by  law.  Any  part  of 
the  costs  of  said  improvement  that  is  not 
finally  assessed  against  the  property  special- 
ly benefited  shall  be  paid  from  the  general 
fond  of  the  dty  of  Seattte."  From  this  It 
is  apparent  that  the  dty  council  expressly 
authorized  the  charging  against  the  dty  of 
whatever  portion  of  the  cost  could  not  be 
raised  by  assessing  the  private  property  to 
the  extent  of  Its  special  benefits;  and  ^nce 
the  superior  court  found  that  the  private 
property  did  not  receive  spedal  benefits  ex- 
ceeding 50  per  cent  of  the  total  cost,  which 
finding  we  conclude  must  be  sustained,  it 
seems  plain  that  the  balance  is  chargeable 
against  the  dty.  We  have  heretofore  held 
that  the  statute  under  which  this  assessment 
Is  made  (sections  7790,  7795,  7796,  Rem.  ft 
Bal.  C!ode)  gives  the  superior  court  power  to 
adjust  the  apportioning  of  the  cost  between 
the  city  and  the  property  owners  so  that 
each  may  pay  a  due  proportion  to  the  same 
extent  as  the  court  has  power  to  revise  and 
correct  the  assessment  made  by  the  com- 
mission in  other  respects.  In  re  Pike  Street, 
42  Wash.  651,  554,  85  Pac.  45;  Spokane  v. 
Gilbert,  61  Wash.  361,  112  Pac  380.  In  botiJ 
of  these  decisions  the  Judgments  of  the  su- 
perior court  were  affirmed,  although  the 
Judgments  reversed  decisions  of  the  commis- 
sion upon  the  question  of  apportioning  the 
charge  between  the  spedally  benefited  prop- 
erty and  the  dty.  Of  course,  when  the  dty 
by  its  ordinance  renders  it  plain  that  it  in- 
tends that  no  part  of  the  cost  shall  be  charg- 
ed to  the  dty,  we  have  quite  a  different  ques- 
tion. This  phase  of  the  question  was  dealt 
with  in  Spokane  v.  Curtiss,  66  Wash.  555, 
120  Pac.  70,  dted  by  counsel  for  the  dty, 
where  the  Judgment  of  the  superior  court 
was  reversed,  and  the  decision  of  the  com- 
mission affirmed  by  this  court  upon  the 
ground,  among  others,  that  the  original  ordi- 
nance specifically  provided  that  the  cost 
should  be  paid  "wholly  by  spedal  assessment 
upon  the  property  benefited."  This,  of 
course,  would  not  authorize  charging  the 
specially  benefited  property  beyond  the  bene- 
fits, but  it  would  prevent  the  charging  of  any 
part  of  the  cost  against  the  dty.  Tinder  such 
circumstances,  the  project  might  fail  for  abil- 
ity to  raise  snffident  funds  by  the  spedal 
assessment,  because  of  lack  of  benefits,  but 
that  would  not  compel  the  dty  to  contribute 
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against  Its  will.  In  fhe  case  before  us  the 
city  expressly  agreed  to  contribute. 

In  Re  Elliott  Avenue,  133  Pa&  8,  dted  by 
counsel  for  the  dty,  this  court  reversed  the 
trial  court  and  affirmed  the  decision  of  the 
commission.  Justice  Morris,  there  speaking 
for  the  court,  said:  "While  the  lower  court 
has  the  authority,  under  the  statute,  to  modi- 
fy the  assessment  roll  as  returned  by  the 
commissioners,  to  the  end  that  Justice'  may  be 
attained  and  each  tract  of  land  benefited 
bear  its  relative  equitable  proportion  of  the 
cost  of  the  improvement,  as  is  said  in  Seat- 
tle V.  Sylvester-Cowen  Inv.  Co.,  55  Wash. 
659, 104  Pac.  1121,  the  power  so  vested  In  the 
court  must  be  exercised  under  the  evidence. 
Like  oCher  instances  where  a  discretion  Is 
vested  in  the  trial  court,  it  is  a  Judicial  dis- 
cretion, and  must  be  exercised  according  to 
the  facts  before  the  court  In  this  case  the 
lower  court,  while  frankly  admitting  there 
was  no  evidence  to  Justify  its  ruling,  was  of 
the  opinion  that  the  general  fund  should  bear 
10  per  cent  of  the  entire  assessment,  because 
be  believed  that  the  improvement  was  'a 
part  of  the  thoroughfare  that  we  are  laying 
out  to  Smith's  Cove.'  We  find  no  evidence 
of  that  fact"  Manifestly  there  was  in  that 
case  no  basis  upon  which  to  rest  the  superior 
court's  reversal  of  the  conunlsslon's  decision. 

Our  attention  has  been  directed  to  a  num- 
ber of  our  previous  decisions  wherein  vary- 
ing expressions  are  found  touching  the  pre- 
sumption of  correctness  of  the  dedsion  of 
eminent  domain  commission  in  determining 
the  amount  of  benefits,  apportioning  the 
same,  and  in  fixing  the  boundaries  of  the  dis- 
trict In  addition  to  the  decisions  already 
noticed,  our  attention  fs  called  to  the  follow- 
ing eminent  domain  assessment  cases:  In  re 
Seattle,  46  Wash.  63,  89  Pac.  156;  In  re 
Harvard  Avenue  North,  4T  Wash.  535,  92 
Pac.  410 ;  In  re  Seattie,  60  Wash.  402,  07  Pac. 
444;  In  re  Pine  Street,  57  Wash.  178,  106 
Pac.  756;  In  re  Jackson  ptreet  62  Wash. 
432,  118  Paa  1112;  In  re  Twelfth  Avenue, 
66  Wash.  97,  119  Pac.  6 ;  Spokane  v.  Miles, 
72  Wash.  571,  131  Pac.  206.  It  is  worthy  of 
note  that  in  all  of  these  cases  this  court  af- 
firmed the  superior  court,  which  had  in  turn 
affirmed  the  decision  of  the  eminent  domain 
commission.  So  that  all  of  those  cases  came 
to  this  court  with  the  full  strength  of  the 
presumption  In  favor  of  both  the  commis- 
sion's decision  and  the  superior  court's  de- 
cision. 

[2]  In  the  case  before  us,  if  there  be  any 
presumption  either  way.  It  should  be  In  favor 
of  the  Judgment  of  the  superior  court  rather 
than  against  that  Judgment,  since  that  is  the 
Judgment  we  are  reviewing.  We  do  not  see 
our  way  clear  to  disturb  the  Judgment  of  the 
superior  court 

The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  PDLLBBTON,  MOUNT, 
and  MORRIS,  JJ.,  concur. 


In  n  EIGHTH  AVE.  NORTHWEST  IN 

CITY  OF  SEATTLE. 

Appeal  of  BAIIiET  et  aL 

(Supreme  Court  of  Washington.    Jan.  24, 1914.) 

1.  MURIOIPAI.  COBPORATIONB  (S  460*)— IdCaiS- 
I.1.TIVE  GONTBOI. —  STBEBT  IlCPBOTSMBNT  — 
ASSESSMKNT  DiBTBICT. 

Rem.  &  Bal.  Code,  f  7790,  which  provides 
that  a  city  directing  a  public  improvement  may, 
by  the  ordinance  initiating  it  establish  an  as- 
sessment district  which  shall  include  all  lands 
specially  benefited  by  the  proposed  improvement 
and  the  limits  of  which  when  fixed,  shall  be 
conclusive  on  the  commissioneis  appointed  to 
make  the  assessment  is  within  the  power  of  the 
Legislature. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1078,  1074;  Dec. 
Dig.  {  460.*] 

2.  MUKICIPAI.  COBPORATIORB  (i  487*)— Stbbet 
iMPBOVEMEIflV- ASSBSaiCBNT   DiSIBICT— BkH- 

EFrra— CoNSTiTUiiONAi.  Pbovisioks. 

A  city,  in  an  ordinance  initiating  a  public 
improvement,  when  expressly  empowered  to  do 
so  by  the  Legislature,  may  fix  tiie  boundaries 
of  the  district  which  shall  be  assessed  for  the 
cost!  though,  even  if  authorized  thereto  by  the 
Legislature,  it  cannot  levy  the  entire  cost  of 
improvement  on  such  district  regardless  of 
benefits,  since  such  levy  would  violate  the  con- 
stitutional provision  authorizing  the  Lerisla- 
ture  to  vest  cities  with  i>ower  to  make  local 
improvements  by  special  assessment  or  tax  on 
property  benefited. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  }  1051;  Dec.  Dig.  i 
437.*) 

3.  MuNioiPAi.  CoBPOBATioNB  ({  472*)— Stbeet 
IicPBovEMSNTS  —  Assessment  or  Bbneftib. 

It  is  a  general  principle  that  assessments 
for  public  benefits  must  be  distributed  with 
substantial  equality  over  all  property  of  like 
kind  and  similarly  situated  with  reference  to 
the  subject-matter  of  the  assessment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  {  1120;  Dec.  Dig.  { 
472.*] 

4.  EiaNENT  Domain  (§  238*)— CoMiaBsioNERS 
— Assessment  or  Benefits — Review. 

Courts  will  not  disturb  the  findings  of 
eminent  domain  commissioners,  unless  they  ap- 
pear to  have  acted  arbitrarily,  or  to  have  pro- 
ceeded in  making  the  assessment  upon  a  funda- 
mentally wrong  basis. 

[E!d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  614,  619,  668-660,  666,  668, 
669,  671,  678,  674,  687;   Dec.  Dig.  i  23&*] 
6.  MUNIOIPAI,  COBFOBATIONS  (S  478*)— Stbeet 

IMPBOVEMENTB  —  ASSESSMENT  —  StATUTOBX 

PbO  VISIONS. 

Rem.  &  BaL  Code,  S  7790,  provides  that  a 
city  may,  in  the  ordinance  initiating  a  public 
improvement  establish  an  assessment  district 
which  shall  be  deemed  to  include  all  property 
especially  benefited,  the  limits  of  which  shall 
be  conclusive  on  commissioners  to  make  assess- 
ment Section  7795  provides  that,  where  the 
objector's  property  has  been  assessed  more  or 
less  than  its  proportionate  share  of  the  cost, 
the  court  shall  determine  the  amount  which 
the  property  ought  to  be  assessed  and  enter 
judgment  accordingly.  A  dty  by  ordinance 
provided  for  the  extension  of  existing  streets 
over  appellant's  property  and  directed  that  the 
cost  should  be  met  by  special  assessment  upon 
the  property  especially  benefited  lying  within 
such  tract,  and  that  any  part  of  the  costs  not 
finally  assessed  to  property  benefited  should  be 
paid  out  of  the  general  fund.  Practically  one- 
third  of  appellant's  property   was  taken,   and 
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the  ranalnder  wag  divided  into  five  Mparate 
tracts,  two  of  which  were  left  in  such  shape 
as  to  be  of  little  value,  and  plaintiff  was  awara- 
ed  $20,^6,  and  benefits  were  assessed  at  that 
amount,  and  $451  additional  as  expenses  was 
made  a  lien  on  the  property.  It  appeared  that 
other  land  was  benefited,  but  not  assessed,  in 
view  of  the  ordinance  limiting  the  district  to 
appellant's  propertjr.  EM,  that  the  nssoas 
ment  was  fandamentally  wrons  because  not 
made  with  reference  to  the  relative  benefit,  and 
that  it  waa  grossly  excessive  and  would  be  re- 
duced by  three-quarters. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Oent  Dig.  |  U21;  Dec.  Dig.  | 
473.*] 

Department  2.  Appeal  from  Snpeilor 
Court,  King  Goonty;  Boyd  J.  Tallman, 
Judge. 

In  tbe  matter  of  the  improvement  ot 
Eighth  Avenne  Northwest  in  the  City  of 
Seattle^  From  a  Judgment  confirming  an  as- 
seaementfor  beneflta,  Clarissa  Bailey  and 
others  appeal.  Judgment  set  aside,  and 
cause  remanded,  with  direction  to  reduce  as- 
sessment, and,  aa  reduced,  assessment  con- 
firmed. 

Buck,  Benson  &  Enntson,  of  Seattle,  for 
appellant  Jas.  B.  Bradford  and  0.  B.  Wlilte, 
all  of  Seattle,  for  respondent 

FUIiLBBTON,  J.  In  1882  the  owners  ot 
certain  lands  lyliig  in  sections  11, 12,  and  IS, 
In  township  26  north,  of  range  3  east  of  tbe 
Willamette  Meridian,  in  King  county,  Wash., 
caused  the  same  to  be  platted  Into  a  number 
of  10-acre  tracts  and  to  be  recorded  on  the 
records  of  King  county  as  the  Farmdale 
homestead  tracts.  The  appellants,  Bailey,  in 
the  year  following  purchased  one  of  such 
tracts,  designated  on  the  recorded  plat  as 
tract  38  of  Farmdale  homesteads.  For  some 
reason,  not  shown  in  the  record,  the  own- 
era  of  the  remaining  tracts  later  became 
dissatlafled  with  the  manner  in  which  the 
land  was  platted  and  procured  a  vacation 
of  the  plat  by  the  tribunal  having  Jurisdic- 
tion in  such  matters.  Still  later  they  caused 
the  land  to  be  replatted  into  lots,  blocks, 
streets;  and  alleys  of  tlie  usual  size  as  an 
addition  to  the  then  city  of  Ballard,  now  a 
part  of  the  city  of  Seattle.  By  this  replat- 
ting  the  lota,  blocks,  and  streets  were  made 
to  abut  upon  all  sides  of  the  appellants' 
property. 

In  January,  1911,  the  city  of  Seattle  by  or- 
dinance provided  for  the  efztension  of  the 
existing  streets  over  the  appellants'  property. 
The  ordinance  directed  that  the  cost  of  the 
proceeding  should  be  "paid  for  by  special  as- 
sessment upon  the  property  specially  bene- 
fited lying  within  the  limits  of  tract  No.  38 
of  the  Farmdale  homestead  tracts  in  section 
12,  township  25  north,  range  3  east,  W.  M.," 
and  that  "any  part  of  the  cost  of  said  im- 
provement that  is  not  finally  assessed  against 
the  property  specially  benefited  shall  be 
paid  from  tbe  general  fund  of  the  city  of 
Seattle";  the  tract  of  land  described  being 


the  land  owned  by  the  appellants.  The  ordi- 
nance further  provided  that  condemnation 
proceedings  be  begun  by  the  corporation 
counsel  of  the  city  of  Seattle  to  acquire  tbe 
land  necessary  to  be  taken  for  the  pnnx>se8 
and  to  ascertain  the  compensation  to  be 
IMdd  the  owners  for  the  lands  so  taken.  Pro- 
ceedings looking  to  that  end  were  according- 
ly begun  in  the  superior  court  of  King  coun- 
ty and  resulted  in  a  Judgment  of  condemna- 
tion of  tbe  land  necessary  to  be  taken  for 
the  streets,  and  an  award  to  the  owners  by 
a  Jury  of  tbe  sum  of  $20,835.70.  The  land 
taken  consisted  of  a  strip  SO  feet  In  width  off 
the  west  side  of  the  tract,  a  triangular  shap- 
ed piece  a(C  the  south  side,  a  strip  60  feet 
wide  extending  through  the  east  side,  and 
two  strips,  each  60  feet  in  width,  extending 
east  and  west  through  the  tract ;  tbe  relative 
situation  being  shown  in  tbe  sketch  follow- 
ing (tbe  continuous  line  shows  the  boundaries 
of  tbe  appellants'  land,  and  tbe  broken  lines 
tbe  street  extensions  and  the  immediately 
surrounding  territory): 
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After  Judgment  had  been  entered  on  tbe 
award  of  tbe  Jury,  supplemental  proceedings 
were  begun  in  tbe  superior  court  to  procure 
an  assessment  upon  tbe  property  benefited  to 
pay  tbe  Judgment,  in  accordance  with  the 
terms  of  tbe  ordinance  directing  the  improve- 
ment to  be  made.  A  petition  was  filed  ask- 
ing a  reference  of  tbe  matter  to  tbe  eminent 
domain  commissioners,  which  the  court 
granted,  and  tliat  body  subsequently  filed  an 
assessment  roll  in  which  tbey  assessed 
against  tbe  remaining  lands  of  the  appellants 
as  one  body,  without  discrimination  as  to  tbe 
condition  in  wldcb  it  was  left,  tbe  entire 
Judgment,  together  with  interest  on  tbe  same, 
amounting  to  $1,047.66,  and  the  costs  of  tbe 
city  expended  in  tbe  proceedings,  consisting 
of  the  expenses  of  the  corporation  counsel, 
the  city  ^gineer,  tbe  county  auditor,  and 
tbe  per  diem  and  expenses  of  the  eminent 
domain  commissioners,  totaling  $451.42;  the 
whole  making  a  grand  total  of  $22,452.38. 
Exceptions  were  taken  to  tbe  assessment  by 
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the  appenants  anA  a  hearing  was  had  there- 
on, after  which  the  conrt  entered  an  order 
conflrmlng  the  assessment  roll,  making  the 
amount  of  the  assessment  therein  a  lien  upon 
the  remaining  property  of  the  appellants.  As 
the  amount  levied  to  satisfy  the  Judgment 
entered  on  the  verdict  of  the  Jury,  together 
with  the  interest  thereon,  will  ultimately  go 
to  the  appellants,  the  net  results  of  the  pro- 
ceedings are  that  the  dty  has  taken  for  pub- 
lic use  practically  one-tUrd  of  the  appel- 
lants' property,  has  divided  the  remainder 
into  five  separate  tracts,  two  of  which  tracts 
are  left  in  such  shape  as  to  be  of  no  practi- 
cal value,  and  has  taxed  to  the  appellants, 
making  it  a  lien  upon  their  remaining  prop- 
erty, the  entire  cost  of  the  proceedings, 
amounting  to  the  sum  of  $451.42. 

The  assignments  of  error  made  by  the  ap- 
pellants can  be  reduced  Into  two  principal 
questions,  namely:  First,  the  validity  of 
that  part  of  the  initiatory  ordinance  limiting 
the  area  to  be  assessed  to  pay  the  costs  of 
the  improvement ;  and,  second,  the  excessive- 
ness  of  the  levy  as  made.  Noticing  these 
questions,  we  shall  first  inquire  as  to  the  va- 
lidity of  the  ordinance. 

[1]  The  right  of  a  dty,  In  an  ordinance 
Initiating  a  public  improvement,  to  establish 
an  assessment  district  which  alone  shaU  be 
assessed  to  pay  the  costs  of  the  Improvement 
has  the  sanction  of  legislative  enactment 
Rem.  &  Bal.  Code,  {  7790.  This  section  of 
the  statute  expressly  provides  that  the  legis- 
lative body  of  a  dty  directing  a  pub^c  im- 
provement to  be  made  "may  in  the  ordinance 
initiating  any  such  Improvement  establish 
an  assessment  district  and  said  district  when 
so  established  shall  be  deemed  to  include  all 
the  lands  or  other  property  espedally  bene- 
fited by  the  proposed  improvement,  and  the 
limits  of  said  district  when  so  fixed  shall  be 
binding  and  conclusive  on"  the  commission- 
ers appointed  to  make  the  assessment  That 
such  an  enactment  is  within  the  power  of 
the  Legislature  Is  generally  held  by  the 
courts.  It  was  In  eftect  so  held  by  this  court 
In  the  cases  of  In  re  Twelfth  Avenue,  66 
Wash.  97,  119  Pac  5;  Spokane  v.  Curtiss, 
66  Wash.  568,  120  Pac.  70 ;  SeatOe  v.  McEl- 
waln,  134  Pac.  1089 ;  and  In  re  Leary  Ave- 
nue, 138  Pac.  8.  In  the  first  of  these  cases 
the  court  said  there  was  eminent  authority 
for  the  position  that  the  Legislature  not  only 
had  such  power  but  that  the  acts  of  a  dty 
acting  thereunder  were  so  far  legislative  in 
character  as  to  be  beyond  the  interference  of 
the  courta  To  the  authorities  there  cited 
might  have  been  added  the  case  of  Spencer 
V.  Merchant  100  N.  Y.  585,  8  N.  E.  682,  and 
the  same  case  where  it  was  taken  on  writ  of 
error  to  the  Supreme  Court  of  the  United 
States  (Spencer  v.  Merchant  128  U.  S.  345,  8 
Sup.  Ct  921,  31  L.  Ed.  763),  and  other  cases 
from  the  same  and  other  courts.  There 
might  have  been  added,  also,  perhaps,  the 
case  of  Norwood  t.  Baker,  172  U.  S.  269,  19 


Sup.  Gt  187,  43  Ii.  Bd.  443,  although  in  this 
case  it  was  stated  that  the  "power  of  the 
Legislature  in  these  matters  was  not  un- 
limited." 

[2]  But  without  Inquiring  into  the  extent 
of  ttiese  limitations,  we  think  that  under 
these  authorltleB  It  can  be  laid  down  as  a 
general  rule  that  a  dty,  in  an  ordinance  ini- 
tiating a  public  Improvement,  when  empow- 
ered expressly  so  to  do  by  the  Legislature, 
may  fix  the  boundaries  of  the  district  that 
shall  be  assessed  to  pay  the  costs  of  the  Im- 
provements. 

It  Is  not  to  be  understood,  however,  that 
the  city  can,  even  though  directly  authorized 
so  to  do  by  the  Legislature,  levy  the  entire 
costs  of  the  improvement  on  the  district  so 
fixed  In  the  initiatory  ordinance,  regardless 
of  the  question  of  benefits.  This,  we  think, 
is  prohibited  by  that  clause  of  the  Constitu- 
tion authorizing  the  Legislature  to  "vest  the 
corporate  authorities  of  dties,  towns,  and 
villages  with  power  to  make  local  improve- 
ments by  spedal  assessment  or  by  special 
taxation,  of  property  benefited."  True,  there 
is  here  no  direct  prohibition  against  assess- 
ing property  benefited  by  an  Improvement  in 
excess  of  the  benefits  conferred  thereby,  but 
such  Is  dearly  its  evident  meaning. 

[3-6]  The  meaning  of  the  constitntlonal 
provision  is,  however,  not  very  material  to 
the  present  inquiry,  since  the  Legislature  baa 
not  attempted  to  provide  for  an  assessment 
In  disregard  of  benefits.  On  the  contrary,  it 
has  provided,  in  the  very  section  of  the  stat^ 
nte  empowering  dties  to  establish  assess- 
ment districts,  that  "no  property  shall  be  as- 
sessed a  greater  amount  than  it  will  be  actu- 
ally benefited,"  and  In  a  subsequent  section 
(Id.  {  7795)  has  provided  the  further  limita- 
tion to  the  effect  that  if  It  ia  made  to  ap- 
pear to  the  court  on  the  hearing  had  on  ob- 
jections made  to  the  assessment,  that  the 
property  of  the  objector  has  been  assessed 
"more  or  less  than  Its  proportionate  share 
of  the  costs  of  the  improvement"  the  court 
shall  determine  the  amount  In  which  the 
property  ought  to  be  assessed  and  enter  Judg- 
ment accordingly.  This  latter  rule  requires 
that  property  benefited  by  a  public  Improve- 
ment be  assessed  in  no  greater  amount  than 
its  relative  benefit  If,  for  example,  two  or 
more  persons  severally  own  tracts  of  land 
abutting  upon  a  public  improvement  each  of 
which  Is  equally  benefited  thereby,  the  dty 
can,  by  the  process  of  forming  an  assessment 
district  confine  an  assessment  to  pay  the 
costs  of  the  Improvement  to  one  or  more  of 
such  tracts  to  the  exemption  of  the  others, 
but  it  cannot  lawfully  cause  the  entire  costs 
to  be  assessed  upon  any  number  of  such 
tracts  less  than  the  whole,  even  though  the 
tracts  assessed  be  benefited  in  a  sum  equal 
to  the  cost  of  the  improvement  To  do  so 
would  not  only  violate  the  express  provisions 
of  the  statute  above  cited,  but  it  would  vio- 
late that  general  prlndple  which  underlies 
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all  asseBsmentB,  the  principle  which  requires 
assessments  for  the  public  benefit  to  be  dis- 
tributed with  substantial  equality  over  all 
property  of  like  kind  and  similarly  situated 
with  reference  to  the  subject-matter  of  the 


QlJested  by  these  prlndplee,  is  the  property 
of  the  appellants  in  this  Instance  assessed 
beyond  its.  Just  proportion  of  the  costs  of 
the  improvement;  It  seems  to  us  that  the 
record  Justifies  the  conclusion  that  it  is  pal- 
pably and  grossly  so.  We  are  not  unmind- 
ful of  the  rule,  heretofore  laid  down  by  us 
as  the  controUisg  rule  governing  such  mat- 
ters, to  the  effect  that  the  courts  will  not 
disturb  the  findings  of  the  eminent  domain 
commission  unless  such  commission  appears 
to  have  acted  arbitrarily  or  has  proceed- 
ed In  making  the  assessment  upon  a  fun- 
damentally wrong  basis,  but  we  think  the 
record  shows  that  It  so  acted  and  proceed- 
ed In  making  this  assessment  Wtille  the 
commissioners  testified  that  in  their  opin- 
ion the  remaining  lands  of  the  appellant 
were  benefited  by  the  opening  of  these  streets 
In  a  sum  equal  to  the  value  of  the  land 
taken,  plus  the  costs  incurred  in  the  proceed- 
ings had  to  condemn  the  property,  they  also 
testified  that  lands  other  than  the  appel- 
lants' were  also  benefited,  and  that  iiiey 
would  have  distributed  the  assessment  over 
such  other  lands  but  for  the  fact  that  the 
city,  In  the  ordinances  initiating  the  pro- 
ceedings, had  limited  the  area  to  be  assessed 
to  the  appellants'  remaining  lands,  appar- 
ently overlooking  entirely  a  further  clause 
in  the  Initiatory  ordinance  to  the  effect  that 
snCh  part  of  the  cost  of  the  Improvement  as 
could  not  be  lawfully  assessed  against  the 
appellants'  property  should  be  paid  from  the 
general  fund  of  the  city.  This  was  both  ar- 
bitrary action,  and  proceeding  upon  a  funda- 
mentally wrong  basis.  The  clause  in  the  ini- 
tiatory ordinance  last  cited  aathorlzed  an 
assessment  against  the  city  generally  for 
such  proportion  of  the  costs  as  accrued  to 
the  public  benefit  In  making  the  assess- 
ment, the  commission  should  have  taken 
this  Into  consideration,  as  well  as  the  pro- 
portionate share  of  the  costs  that  should 
have  been  borne  by  the  property  benefited  by 
the  improvement  not  Included  In  the  assess- 
ment district,  and  assessed  to  the  lands  In 
the  assessment  district  such  imrt  of  the  re- 
maining costs  as  would  not  exceed  the  actu- 
al benefits  conferred  on  sncb  lands  by  rea- 
son of  the  improvement 

Again,  the  eminent  domain  commlssionen 
are  alone  in  the  opinion  that  the  actual  ben- 
efit conferred  on  the  appellants'  property  by 
the  Improvement  equaled  the  sum  assessed 
upon  it  The  appellants'  witnesses  (the  court 
limited  the  number  they  were  permitted  to 
call  to  three)  all  testified  that  the  land  was 
assessed  greatly  in  excess  of  benefits.  In- 
deed, one  of  them,  who  seems  to  have  had  a 


wide  experience  in  such  matters,  and  who 
was  "a  fair-minded  man,"  according  to  the 
Indorsement  given  him  by  the  trial  Judge 
from  the  bench,  testified  that  the  property 
was  not  benefited  at  all  from  the  improve- 
ment The  others  testified  to  comparative 
values  from  which  it  can  be  deduced  that  the 
property  was  benefited  to  a  certain  extent  by 
the  improvement,  but  which,  under  a  most 
Uberal  estimate,  shows  that  it  was  assessed 
grossly  in  excess  of  the  actual  and,  of  course, 
proportional  benefits.  The  witnesses  gave 
the  reasons  for  their  conclusions  at  length, 
but  it  is  unnecessary  to  repeat  them  here. 
It  is  suflSdent  to  say  that  the  record  as  a 
whole  convinces  us  that  the  assessment  must 
be  materially  redaced. 

The  problem  of  the  amount  of  the  reduc- 
tion that  ought  properly  to  be.  made  is  not 
easy  of  solution,  but  from  the  record  as  a 
whole  we  feel  that  any  assessment  greater 
than  one-fourth  of  that  levied  upon  the 
lands  by  the  commission  would  be  excessive. 
The  order  of  the  court  will  be,  therefore, 
that  the  Judgment  confirming  the  assessment 
roll  be  set  aside  as  to  these  appellants,  and 
the  cause  remanded  to  the  lower  court,  with 
instructions  to  reduce  the  assessment  upon 
the  appellants'  property  to  the  sum  of  $6,- 
613.10  and  confirmed  in  that  sum. 

GROW,  C.  J.,  and  PABEBa,  MOBBIS, 
and  MOUNT,  JJ.,  concur. 


TAXIiOB  V.   SCHOOL  DIST.  NO.  1  OF 
YUMA  COUNTX. 

(Supreme  Ooort  of  Arisona.     Jan.  22,  1814.) 

1.  Schools  and  School  Distbicts  ({  141*)— 

HhCPLOYMENT   OONTBAOT— TEMnWATION— An- 

THOBITT  OP  BOABD. 

A  proviBlon  in  a  achool-teacher'g  contract 
that  she  should  be  retained,  provided  that  her 
services  were  satisfactory,  and  should  be  given 
30  days'  notice  should  cause  arise  for  terminat- 
ing the  contract  before  its  expiration,  did  not 
authorize  the  school  board  arbitrarily  to  dis- 
pense with  the  teacher's  services,  and  find  that 
they  were  nnsatiafactory,  without  giving  her 
an  opportunity  to  be  beard  and  make  her  de- 
fense to  the  charges  before  the  courts. 

[Bd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  301-304;  Dec. 
Dig.  {  141.*] 

2.  Schools  and  School  Distbicts  ({  142*)— 
Teaohkes  —  Wbonoful  Dischaboe  —  De- 

ItANDS— PBESENTATION   TO   DiSTBIOT   BOABD. 

Where  a  school-teacher  claimed  she  had 
been  wrongfully  discharged,  it  was  not  a  condi- 
tion precedent  to  a  right  to  sue  that  she  should 
present  her  demand  against  the  district  to  the 
board  of  trustees  for  allowance  or  rejection. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
tSohooI  Districts,  Gent  Dig.  B  30S-307;  Dec. 
Dig.  {  142.*] 

Appeal  from  Superior  Courts  Yuma  Coun- 
ty; Frank  Baxter,  Judge. 

Action  by  Irene  Taylor  against  School  Dis- 
trict No.  1  of  Yuma  County,  Ariz.    Judgment 
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for  defendant,  and  plaintiff  appeals.    Revers- 
ed and  remanded. 

Thoa  D.  MoUoy,  of  Xnma,  for  appellant 
Fred  L.  Ingraliam,  of  Tuma,  for  appellee. 

PER  CURIAM.  The  appellant  Instltated 
action  against  appellee  for  damages  for 
breach  of  contract  of  employment  as  teacher. 
Appellee  demurred  to  the  complaint,  alleging: 
(1)  That  It  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action;  (2)  that  it  failed 
to  allege  the  presentation  of  demand  to  the 
board  of  trustees  for  audit,  allowance,  or 
rejection,  before  bringing  action.  The  de- 
murrer was  sustained,  and  judgment  was 
entered  for  appellee.   Hence  this  appeal. 

The  contract  was  for  eight  months'  service 
as  teacher  at  ^85  per  month,  and  contained 
this  stipulation:  "And  In  case  she  desires 
to  resign  before  the  expiration  of  this  con- 
tract she  will  give  at  leaist  thirty  days'  no- 
tice of  such  Intention,  and  the  party  of  the 
second  part  agrees  to  retain  the  party  of  the 
first  part  in  the  above  position,  at  the  salary 
stated,  provided  that  her  services  are  satis- 
factory, and  to  give  her  thirty  days'  notice 
should  cause  arise  for  terminating  this  con- 
tract before  its  expiration." 

[1]  Under  the  general  demurrer  It  is  argu- 
ed by  appellee  that  the  contract  Itself  au- 
thorized the  board  of  trustees  to  discharge 
the. appellant  of  its  own  motion,  upon  her 
services  becoming  unsatisfactory  to  the 
board.  It  amounts  to  the  assertion  that  one 
of  the  parties  to  the  contract  is  vested  by  Its 
terms  with  the  power  finally  to  decide  and 
determine  the  rights,  obligations,  and  duties 
of  both  contracting  parties.  It  may  be  con- 
ceded that  the  board  of  trustees  has  the  pow- 
er to  discharge  a  teacher  when  Its  dissatis- 
faction Is  well  founded,  as  for  incompetency. 
Immorality,  or  general  unfitness  by  reason  of 
temperament,  indiscreet  or  unbecoming  con- 
duct, and  many  other  causes,  but  before  she 
shall  be  finally  condemned  and  disgraced  by 
such  discharge,  she  Is  entitled  to  be  heard 
and  make  her  defense  before  the  courts  of 
the  land.  As  was  said  In  School  District  No. 
94  V.  Gautier,  13  Okl.  194,  202,  73  Pac.  954, 
956:  "If  the  school  board  may  then  make  a 
contract  authorizing  them  to  discharge  a 
teacher  for  Incompetency  or  other  good  cause, 
how  Is  the  power  to  be  exercised?  Certainly 
not  arbitrarily,  and  for  mere  personal  rea- 
sons. There  must  exist  a  substantial  cause, 
and  the  school  board  must  take  some  definite 
and  affirmative  action  to  ascertain  the  truth. 
It  will  not  be  enough  to  accept  vague  rumors 
and  neighborhood  gossip  emanating  from 
dissatisfied  pupils.  It  is  the  duty  of  the 
school  board  to  visit  the  school,  examine  In- 
to the  conduct  and  management  of  the  school, 
and  after  an  impartial  and  considerate  In- 
vestigation, if  they  find  that  the  teacher  Is 
not  coming  up  to  the  requirements  of  the 
contract,  then  they  may  safely  discharge  the 


teacher,  when  the  contract  so  provides.  But 
their  action  is  not  conclusive;  they  do  not 
act  Judicially,  and  cannot,  and  the  Jury  must 
be  the  final  arbiter  of  the  existence  of  the 
grounds  for  removal."  The  complaint  was 
good  as  against  the  general  demurrer. 

[2]  Nor  do  we  think,  under  the  law,  it  was 
necessary  for  the  appellant  first  to  present 
her  demand  against  the  school  district  to  the 
board  of  trustees  for  allowance  or  rejection 
before  bringing  her  suit  Where  the  law 
makes  It  a  part  of  the  procedure  that  a  cred- 
itor shall  first  present  to  a  proper  auditing 
body  of  a  municipal  or  quasi  municipal  cor- 
poration his  claim  for  allowance  or  rejection, 
before  resorting  to  the  courts  to  enforce  bis 
demand,  he  must  pursue  that  course.  That 
is  too  well  settled  to  need  citations.  The 
converse  of  the  proposition  is  also  as  well 
settled.  When  such  corporations  are  author- 
ized to  make  contracts,  sne,  and  be  sued, 
and  the  law  falls  to  require  the  presentation 
of  the  claim  to  an  auditing  body  before  bring- 
ing suit,  upon  the  arising  of  a  cause  of  action 
resort  may  be  had  directly  to  the  courts. 
"As  a  condition  precedent  to  the  right  to 
sue  a  municipality.  It  is  usually  provided  by 
statute  that  notice,  demand,  or  presentation 
of  the  claim  must  precede  an  action  thereon; 
but  such  presentation  and  notice  Is  not  a 
condition  precedent  where  not  required  by 
statutory  or  charter  provisions."  28  Cyc. 
1757. 

There  Is  an  entire  absence  of  any  require- 
ment by  statute  that  the  appellant  should 
file  her  demand  with  the  board  of  trustees  as 
a  condition  precedent  to  her  bringing  suit, 
and,  that  being  so,  the  demurrer  should  have 
been  overruled. 

The  Judgment  is  reversed,  and  case  re- 
manded. 


ROTHUSBERGER  v.  HAMBLIN  et  al. 
(Supreme  Court  of  Arizona.     Jan.  23,  1914.) 

Apfkal  and  Ebbob  (I  373*)— NxoESSiTT  or 

Appeai.  Bond. 

Where  the  record  contains  no  bond  on  ap- 
peal, but  only  a  certified  copy  of  a  bond  for 
coats  in  the  lower  court,  the  appellate  court 
has  no  jurisdiction  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2001-2004;  Dec.  Dig.  $ 
373.*] 

Appeal  from  Superior  Court,  Apache  Coun- 
ty;   Reamer  Ling,  Judge. 

Action  between  J.  P.  Rothllsberger  and 
Duane  Hamblln  and  others.  From  a  judg- 
ment for  Hamblln  and  others,  Rothlisbei'ger 
appeals.    Appeal  dismissed. 

Ove  E.  Overson,  of  St  Johns,  for  appellant 
Gilbert  E.  Greer,  of  St  Johns,  and  Sloan, 
Sea  bury  &  Westervelt,  of  Phoenix,  for  appel- 
lees. 

PER  CURIAM.  In  this  case  there  Is 
no  bond  on  appeal.     The  papers  presented 
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to  this  conrt  contain  what  pniportB  to  be 
a  certified  copy  of  a  bond  for  costs  In  the 
anperlor  conrt  of  Apache  county. 

We  had  before  ns  a  almllar  bond  In  the 
case  of  Young  Construction  Co.  t.  Ruth  Gold 
Mines  Co.  et  aL,  14  Ariz.  618,  131  Pac.  1046, 
and  there  held  that  such  a  bond  gave  this 
court  no  Jurisdiction  on  appeaL  We  might 
also  observe  that,  If  this  court  had  acquired 
Jurisdiction  by  reason  of  the  appeal  being 
perfected,  the  record  presented  Is  wholly  in- 
sufficient under  the  law  and  the  rules  of  this 
court  to  enable  ua  to  pass  upon  the  merits 
of  the  case. 

Appeal  dismissed. 


BOBTB  ▼,  WILLIS. 
(Supreme  Court  of  Arizona.     Jan.  21,  1914.) 

1.  PuBuo  Lands  (|  SO*)— Bntbt— Town  Sim 
— Tbubt— What  Law  Govebns. 

The  trust  imposed  on  a  probate  judge  aa 
entryman  of  a  town  site  is  created  by  the  laws 
of  the  United  States ;  but  the  execution  of  the 
trust  is  confided  by  those  laws  to  the  Legisla- 
ture of  the  state  or  territory  in  which  the  town 
may  be  sitaated. 

[Bd.  Note.— For  other  cases,  see  Public 
Land^  Cent  Dig.  H  83-80,  8^-«9;    Dec  Dig. 

2.  Af  pbai.  ard  Ebbob  (f  2*)— Right  of  Ap- 

PBAi— GBANT. 

The  right  to  appeal  does  not  exist  at  com- 
mon law,  and,  when  it  is  neither  gtven  nor 
denied  by  the  Constitution,  it  is  within  the  dis- 
cretion of  the  Legislature  to  grant  or  talie  it 
away,  to  enlarge  or  circumscribe  the  remedy, 
and  to  specify  the  cases,  and  under  what  cir- 
cumstances, and  whence  appeals  may  be  talcen. 
[Ed.  Note. — For  other  cases,  see  Apiwal  and 
Error,  Cent  Dig..  g|  8-7,  1882,  2421;  Dec. 
Dig.  8  2.*] 

3.  Public  Lawdb  (|  38*)— Toww  Situ— Bntbt 
— cokfucting  c&.aims— tbiaii— appeai. 

Const  art  6,  |  6,  provides  that  the  su- 
perior court  shall  have  appellate  jurisdiction  in 
cases  arising  in  justices'  and  other  inferior 
courts  in  their  respective  counties  as  may  be 
pre8cril>ed  by  law;  and  Civ.  Code  1001,  par. 
4084,  authorizes  an  appeal  from  the  decision 
<^  a  town-site  trustee  to  any  court  of  record 
held  in  the  county  having  jurisdiction  to  try 
title  to  real  estate  "not  presided  over  by  such 
trustee."  Held,  that  since,  on  the  admission  of 
Arizona  as  a  state,  the  judge  of  the  superior 
court  became  trustee  of  a  town  site  previously 
entered  by  the  probate  Judge  of  the  county,  no 
appeal  lay  from  the  decision  of  such  judge  in 
a  contest  of  conflicting  claims  to  a  lot  in  the 
town  site  to  the  superior  court  on  theory  that 
such  conrt  might  be  presided  over  by  another 
judge  called  in  to  hear  such  appeaL 

[Bd.  Note. — For  other  cases,  see  Public 
Lands,  Cent  Dig.  {J  83-80,  92-99;  Dec.  Dig. 
f  39,*j 

Appeal  from  Superior  Coart,  Gila  County ; 
A.  O.  McAlister,  Judge. 

Proceeding  by  C.  C.  Willis  to  determine 
the  adverse  claims  of  H.  D.  Hoeye  to  a  cer- 
tain lot  in  the  town  site  of  Wlnkelman. 
From  a  Judgment  in  favor  of  the  former,  the 
latter  appealed  to  the  superior  court,  and, 
from  an  order  dismissing  such  appeal,  he 
again  appeals.     Affirmed. 


Senner  &  Feir,  of  Wlnkelman,  for  appel- 
lant John  H.  Campbell,  of  Tuscon,  for  ap- 
pellee. 

FRANKLIN,  O.  J.  Before  the  admission 
of  Arizona  as  a  state,  the  probate  Judge  of 
Gila  county,  Ariz.,  initiated  proceedings  un- 
der the  laws  of  the  United  States  to  enter 
the  unincorporated  town  of  Wlnkelman  as  a 
town  site.  While  the  matter  of  the  entry 
was  pending,  Arizona  became  a  state,  and, 
the  Judge  of  the  superior  court  for  Gila  coun- 
ty being  substituted  as  applicant,  the  title 
to  the  town  site  was  Issued  to  him,  as  trus- 
tee>  for  the  several  use  and  benefit  of  the 
occupants  thereof.  The  parties  to  tills  ap- 
peal, asserting  conflicting  claims  to  a  lot,  or 
portion  thereof,  situated  within  the  bounda- 
ries of  the  town  site,  had  in  due  course  a 
hearing  before  Hon.  G.  W.  Shute,  Judge  of 
the  superior  court  of  GUa  county,  acting  as 
trustee.  Judge  Shute  decided  the  conflict 
against  the  claims  of  Mr.  Hoeye,  the  appel- 
lant who  thereupon  prosecuted  an  appeal  to 
the  superior  court  of  Gila  county.  Hon.  A. 
G.  McAIlster,  Judge  of  the  superior  court  for 
Graham  county,  was  called  to  sit  In  the 
superior  court  for  Glla  county  in  the  place  of 
Judge  Shute,  and  on  a  hearing  the  appeal 
was  dismissed  for  want  of  Jurisdiction. 

Is  there  a  right  of  appeal  given  to  the 
superior  court  from  the  decision  of  a  Judge 
of  the  superior  court  when  such  Judge  is  act- 
ing as  trustee  under  the  town-site  laws? 
This  is  the  only  question  presented. 

Section  2387  of  the  Revised  Statutes  of 
the  United  States  (U.  S.  Comp.  St  1901,  p. 
1457)  is  as  follows:  "Whenever  any  portion 
of  the  public  lands  have  been  or  may  be  set- 
tled ui)on  and  occupied  as  a  town  site,  not 
subject  to  entry  under  the  agricultural  pre- 
emption laws,  it  is  lawful,  in  case  such  town 
be  Incorporated,  for  the  corporate  authorities 
thereof,  and,  if  not  Incorporated,  for  the 
Judge  of  the  county  court  for  the  county  in 
which  such  town  Is  situated,  to  enter  at  the 
proper  land  office,  and  at  the  minimum  price,' 
the  land  so  settled  and  occupied  In  trust  for 
the  several  use  and  benefit  of  the  occupants 
thereof,  according  to  their  respective  inter- 
ests ;  the  execution  of  which  trust,  as  to  the 
disposal  of  lots  in  such  town,  and  the  pro- 
ceeds of  the  sales  thereof,  to  be  conducted 
under  such  regulations  as  may  be  prescribed 
by  the  legislative  authority  of  the  state  or 
territory,  in  which  the  same  may  be  situat- 
ed." 

[1]  We  perceive  that  such  trust  is  created 
by  the  laws  of  the  United  States,  but  that 
the  execution  of  the  trust  Is  confided  by 
those  laws  to  the  legislative  authority  of  the 
state  or  territory  in  which  the  town  may  be 
situated.  Title  70  of  the  Revised  Statutes 
1901  regulates  the  execution  of  this  trust, 
and  In  paragraph  4084  is  found  the  only  pro- 
vision for  an  appeal  from  a  decision  of  the 
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town-site  trustee,  which  says:  "An  appeal 
may  be  taken  by  any  claimant  from  the 
decision  of  the  tmstee  on  any  matter  con- 
tested before  him  at  any  time  within  ten 
days  from  notice  of  the  recording  of  the  de- 
cision, to  any  conrt  of  record  held  in  the 
county  having  Jurisdiction  to  try  the  title 
to  real  estate,  not  presided  over  by  such 
trustee;  and  shall  be  taken  by  commencing 
an  action  in  the  appellate  court  to  determine 
the  appellant's  right  to  a  deed  and  determine 
all  other  matters  contested  before  the, trus- 
tee, and  by  serving  notice  of  the  commence- 
ment of  such  action  on  the  trustee." 

[2]  The  right  to  an  appeal  does  not  exist 
at  common  law.  It  has  its  origin  in  the  Con- 
stitution or  in  the  statute.  When  the  right 
is  neither  given  nor  denied  by  the  Constitu- 
tion, it  is  then  within  the  discretion  of  the 
legislative  authority  to  grant  it  or  take  it 
away,  to  enlarge  or  circumscribe  the  remedy, 
and  to  say  in  what  cases,  and  under  what 
drcumstances,  and  whence  appeals  may  be 
token.  Levy  v.  Stofella,  14  Ariz.  262,  127 
Pac.  725;  Miami  Copper  Co.  v.  Strohl,  14 
Ariz.  410, 130  Pac.  605 ;  McClain  v.  Williams, 
10  S.  D.  332,  78  N.  W.  72,  43  I*  R.  A.  287, 
289;  SulUvan  v.  Haug,  82  Mich.  548,  46  N. 
W.  795,  10  L.  R.  A.  263 ;   2  Cyc.  517. 

[8]  The  superior  court  is  essentially  a 
court  of  original  Jurisdiction ;  but  the  Consti- 
tution has  made  provision  for  an  appellate 
Jurisdiction  in  that  court  as  follows:  "Said 
courts  shall  have  such  appellate  Jurisdiction 
in  cases  arising  in  Justices'  and  other  Inferior 
courts  in  their  respective  counties  as  may  be 
prescribed  by  law."  Article  6,  |  6,  Constitu- 
tion of  Arizona. 

Paragraph  4084,  Revised  Statutes  of  Ari- 
zona 1901,  provides  for  an  appeal  from  the 
decision  of  a  town-site  trustee  "to  any  court 
of  record  held  in  the  county  having  Jurisdic- 
tion to  try  the  tiUe  to  real  estote,  not  pre- 
sided over  J>v  luoh  tmstee."  Under  the  ter- 
ritorial form  of  government  the  probate  Judge 
of  the  county  was  the  town-site  trustee.  It 
was  not  a  qualification  for  holding  the  office 
of  probate  Judge  that  such  officer  be  learned 
in  the  law.  The  office  was  frequenUy  held 
by  men  of  conspicuous  ability;  but  In  many 
cases  they  did  not  possess  the  learning  in  the 
law  necessary  for  admission  to  the  bar.  Hav- 
ing a  court  of  general  jurisdiction  within  the 
county,  with  power  to  try  tiUe  to  real  estate, 
and  one  not  presided  over  by  tveh  trustee, 
it  was  thought  proper  by  the  Legislature  to 
give  the  right  of  appeal  from  the  decision  of 
the  trustee  to  such  a  court  Since  the  ad- 
mission of  Arizona  to  statehood,  the  Judge 
of  the  superior  court  ia  the  town-site  trustee. 
The  only  court  of  record  held  in  Gila  county 
having  Jurisdiction  to  try  title  to  real  estate 


is  now  presided  over  by  sncih  Judge  (tmstee), 
and  it  must  necessarily  follow  that  there  is 
now  no  court  in  existence  such  as  is  de- 
scribed in  the  statute.  But  it  is  suggested 
by  appellant  that  a  Judge  of  the  superior 
conrt  of  another  county  should  be  called 
In,  suiting  thereby  the  "action  to  the  word," 
and  thus  getting  adaptation  of  the  parts 
in  a  reoondliatton  of  the  statute.  Such 
a  course,  however,  is  confuted  by  the  statute 
which  does  not  grant  the  right  upon  such  a 
contingency,  nor  comprehend  any  such  ar- 
rangement We  do  not  seriously  meditate 
that  it  is  our  duty  to  read  into  the  statute  a 
matter  entirely  neglected,  and  by  a  forced 
construction  give,  In  effect,  the  right  to  an 
appeal  from  the  decision  of  one  Judge  of  the 
superior  court  to  another  Judge  of  the  su- 
perior conrt — co-ordinate  officers  of  the  Judi- 
ciary, one  of  equal  rank  and  authority  with 
the  other. 

Under  the  Constitution  no  person  is  eligible 
for  the  office  of  Judge  of  the  superior  court 
unless  he  shall  be  learned  in  the  law,  at  least 
25  years  of  age,  and  shall  have  been  admitted 
to  practice  before  the  highest  court  of  Ari- 
zona for  at  least  2  years,  and  shall  have  been 
a  resident  of  Arizona  for  2  years  next  preced-' 
ing  his  election.  Article  6,  |  13,  Constitution 
of  Arizona. 

It  may  well  be  assumed  that  the  lawmak- 
ing power  had  in  mind  these  qualifications  of 
the  town-site  trustee  when  it  failed  to  pre- 
serve the  right  of  appeal  from  his  decisions; 
that  it  considered  such  Judicial  officer  amply 
capable  of  deciding  all  questions  arising  in 
the  execntion  of  the  trust  reposed  in  him  by . 
the  law.  But  whether  or  not  it  was  an  over- 
sight in  failing  to  grant  the  right  of  appeal  in 
such  case,  it  is  sufficient  that  the  right  has 
not  been  given.  This  court  is  but  the  ad- 
ministrator, not  the  maker,  of  the  law. 

It  is  asserted  by  appellant  that  If  the  right 
of  appeal  in  such  cases  be  denied,  there  will 
often  be  a  disposition  to  abuse  the  power 
vested.  There  is  always  a  possibility  of  the 
abuse  of  power  wherever  it  is  given  with- 
out the  right  of  appeal;  but  that  it  is  so 
given  in  certain  cases  is  common  to  all 
forms  of  government  The  nature  of  man- 
kind is  sudi,  nevertheless,  that  their  dis- 
positions incline  men  to  beUeve  it  is  much 
safer  to  expound  the  laws  than  to  be  exposed 
to  them.  However,  the  remedy,  if  any,  in  the 
case  before  us  must  be  sought  otherwise  than 
through  an  appeal. 

The  superior  court  bad  no  Jurisdiction,  and 
ite  Judgment  in  dismissing  the  appeal  is  cor- 
rect. 

Affirmed. 

CUNNINGHAM  and  ROSS,.  33^  eoncnr. 
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MOUNA  T.  BAMIBBZ  et  oL 
(Supreme  Conrt  ot  Arizona.     Jan.  21,  1914.) 

1.  Hubbard  abd  Wots  (J  262*)— Rkai,  Pbop- 

KBTT— GOMHUNITT     FBOFERTT— DlBBOLUTION 

OF  OoiofumTr— Ejtect. 

Wheie  real  property  waa  acquired  from,  the 
government  by  a  hasband  during  marriage,  it 
was  community  property,  and  bence,  on  the  dis- 
solution of  the  community  by  the  death  of  the 
husband,  the  property  passed  without  probate 
proceedings  or  other  legal  action — one  half  to 
the  widow  and  the  other  half  to  the  children  of 
the  marriage. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  |  896;  Dec.  Dig.  §  262.*] 

2.  HOSBAHD  AND  WhS  (S  276*)— COMMUNITY 

Pbopxbtt  —  Assignment   to   Widow    and 

CUII.DRBN — Effect. 

Where,  on  the  death  of  a  husband,  the  pro- 
bate court  assigned  community  real  property 
-worth  less  than  $2,000  to  the  widow  and  minor 
children,  the  law  rested  title  to  the  property- 
one  half  in  the  widow  and  the  other  half  in 
the  children— without  reference  to  the  com- 
mnnity  character  of  the  property,  as  provided 
by  Civ.  Code  1901,  par.  1729. 

[Ed.  Note. — F6r  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  U  1032-1046;  Dec.  Dig. 
I  27«.*1 

8.  Husband  and  Wo*  «  276*)- Ebal  Pkop- 
xbty— aasionmbnt  to  widow  and  minoe 
Childbbn. 

Where  real  property  worth  less  than  ^• 
OOO  was  the  only  asset  of  a  decedent's  estate, 
the  probate  court,  after  payment  of  the  expens- 
es of  the  last  illness  and  funeral  charges,  and 
the  expense  of  administration,  was  required  by 
Civ.  Code  1901,  par.  1780,  to  assign  the  prop- 
erty to  the  widow  and  minor  children  for  their 
use  and  support,  after  which  there  could  be  no 
further  administration  proceedings,  unless  fur- 
ther estate  was  discovered. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i|  1032-10^;  Dec.  Dig.  i 
276.*] 

4.  Husband  and  Wife  (f  276*)— Communitt 

Pbopebtt—Sau!— Jurisdiction. 

A  husband  having  died,  leaving  land  worth 
leas  than  |2,000  as  his  entire  estate,  and  the 
probate  court  having  assigned  the  same  to  the 
widow  and  minor  children,  as  required  by  Civ. 
Code  1901,  par.  1730,  it  had  no  subsequent  ju- 
risdiction to  authorise  the  administratrix  to 
sell  the  land,  and  an  order  and  judgment  atr 
tempting  to  confer  such  authority  was  void. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  WUe,  Cent  Dig.  {|  1082-1046;  Dec.  Dig. 
S  276.*] 

6.  Husband  and  Wife  (§  276*)— Administba- 
TiON  of  Community  Pbofebtt— Adminis- 
TBATBix'a  Dkkd— Effect. 

A  husband  died,  leaving  a  widow,  and  mi- 
nor  children,  and  160  acres  of  community  prop- 
erty, which  was  the  only  asset  of  his  estate. 
This  land  was  worth  less  than  $2,000,  and  on 
application  by  the  widow,  who  was  admin- 
istratrix, it  was  awarded  to  her  and  the  minor 
children  for  their  use  and  support,  as  authoriz- 
ed b^  Civ.  Code  1901,  par.  1730,  notwithstand- 
ing It  would  have  vested  in  them  to  the  same 
extent  without  any  snch  order  because  of  its 
community  character.  Thereafter  the  adminis- 
tratrix applied  for  and  was  granted  an  order  to 
sell  tbe  land,  which  order  was  void  for  want  of 
jurisdiction,  and  under  this  issue  she  sold  the 
land  executing  a  deed  describing  the  grantor  as 
administratrix.  Held,  that  such  deed  was  not 
void,  but  the  word  ''administratrix"  could  be 
regarded  as  mere  descriptio  persons,  and  the 


deed  upheld  as  a  convcyanoe  of  the  widow's  in- 
terest in  the  land. 

[Ed.  Note^-'For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  H  1032-1045 ;  Dec.  Dig. 
{  276.*] 

6.  Estoppel  (|  112*)— Necessitt  of  Plbad- 

ZNG. 

Where  the  facts  pleaded  and  proTed  estab- 
lished defendant's  right  to  relief  by  «stoppel,  liis 
failure  to  allege  that  by  reason  of  such  Bicts 
plaintiffs  were  estopped  is  immaterial. 

(Ed.  Note.— For  other  caseq,  see  Estoppel, 
Cent  Dig.  {  802;   Dec.  Dig.  i  112.*] 

7.  Estoppel  (8  88*)  — Bt  Deed  —  Afteb-Ac- 
q-uiRED  TiTLie. 

Where  a  widow,  owning  one-half  of  cer- 
tain realty  in  common  with  her  children,  exe- 
cuted a  deed,  with  covenants  of  warranty,  pur- 
porting to  convey  the  entire  property,  and 
thereafter  she  acquired  a  further  intMeat  in 
the  land  by  the  death  of  two  of  her  children, 
such  interest  passed  to  the  grantee  in  the  deed 
by  estoppel. 

[EM.  Note.— For  other  cases,  see  Estoppel, 
Gent  Dig.  §§  09-107 ;   Dec.  Dig.  i  8&*] 

8.  Judgment  ({  251*)— RBLixr— AfPUOABiL- 
ITT  TO  Plbadinos. 

Where,  in  a  suit  to  quiet  title,  defendant's 
pleadings  were  framed  for  the  sole  purpose  of 
defeating  the  claims  of  plaintiffs  as  to  the  title 
to  the  land,  and  the  only  affirmative  relief  de- 
manded by  him  was  that  his  title  be  quieted  as 
against  plaintiffs,  a  judgment  requiring  plain- 
tifb  to  pay  defendant  a  sum  of  money  as  a 
condition  to  a  judgment  quieting  their  title  to 
the  premises  was  improper  as  oatside  of  the  is- 
sues. 

[Eid.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  437 ;    Dec.  Dig.  i  261.*] 

Appeal  from  Superior  Court,  Yuma  Coun- 
ty;  Frank  Baxter,  Judge. 

Action  by  Carlos  Ramlres  and  others 
against  J.  M.  Molina  to  quiet  title.  From  a 
judgment  quieting  plaintiffs'  title  on  condi- 
tion that  they  pay  defendant  $400  and  all 
taxes,  and  from  orders  overruling  niotlous 
for  a  new  trial,  both  parties  appeaL  Re- 
versed and  remanded,  with  directions. 

Action  to  quiet  title  to  160  acres  of  land 
situate  in  Yuma  county,  Ariz.  Both  plain- 
tiffs (appeUees)  and  defendant  (appellant) 
deralgn  title  through  CSarlos  Ramirez,  deceas- 
ed, and  his  survlvliig  widow.  The  pleadings 
and  evidence  disclose  the  following  facts: 
In  October,  1899,  Carlos  Ramirez  received  a 
patent  from  tbe  government  tor  tbe  land. 
Not  long  thereafter  he  died  intestate,  leaving 
surrlvlng  blm  Guadalupe  Ramirez,  bis  wid- 
ow, Carlos,  Faustlno,  Facundo,  CarmeUta, 
Cnstodla,  and  Joseflta  Ramirez,  minor  chil- 
dren, all  of  tender  years.  February  17,  1900, 
letters  of  administration  were  Issued  to  tbe 
widow,  Guadalupe;  March  20,  1900,  the  pro- 
bate court  by  decree  assigned  for  the  use 
and  support  of  the  widow  and  minor  chil- 
dren all  of  said  land  and  premises  under  tbe 
provisions  of  title  17,  part  4,  "Procedure  lu 
Probate  Court,"  chapter  6,  R.  S.  1901.  April 
2,  1900,  the  administratrix  petitioned  the 
probate  court  for  an  order  authorizing  her  to 
sell  the  premises  to  secure  tbe  necessities 
of  life  for  herself  and  children,  and  on  April 
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17,  1900,  the  court  made  the  order  prayed 
for.  On  the  same  date  the  administratrix, 
for  a  consideration  of  $400,  conveyed  the 
premises  to  appeHant  The  granting  or  oper- 
ative words  in  the  deed  are  "bargain,  sell, 
convey,  and  confirm"  the  described  premises 
unto  appellant,  "together  with  all  and  singu- 
lar the  tenements,  hereditaments,  and  apimr- 
tenances  thereunto  belonging,  or  in  any  yrise 
appertaining,  •  •  •  and  also  all  Uie  es- 
tate, right,  property,  possession,  claim,  and 
demand  whatsoever,  as  well  in  law  as  in 
equity  of  the  said  party  of  the  first  part" 
This  deed  was  signed  and  acknowledged  by 
the  administratrix  in  her  representative  ca- 
pacity. Shortly  before  the  institution  of  this 
suit  the  widow,  Guadalupe  Ramirez,  by  deed, 
conveyed  all  her  right,  title,  and  interest  in 
said  premises  to  appellee  Carmelita  Canepa. 
The  trial  court  gave  judgment  quieting  the 
title  of  plaintiffs  (appellees)  on  condition  that 
they  pay  to  appellant  the  $400  that  he  had 
given  to  the  administratrix  for  her  deed,  and 
all  taxes  that  he  had  paid  on  land,  with  in- 
terest From  this  Judgment  and  orders  over- 
ruling motions  for  new  trials,  both  parties 
have  appealed. 

Thos.  X>.  Molioy,  of  Yuma,  for  plaintiffs. 
Alexander  ft  Christy  and  Sloan,  Seabury  & 
Westervelt,  all  of  Phoenix,  for  defendant 

ROSS,  J.  (after  stating  the  facts  as 
above).  [1]  The  property  here  involved  was 
the  community  property  of  Carlos  Ramirez 
and  his  wife,  Guadalupe.  It  was  acquired  by 
them  from  the  government  during  their  cov- 
erture. It  belonged  to  the  one  as  much  as  to 
the  other.  As  was  said  by  this  court  in  La 
Tourette  et  al.  v.  La  Tourette  et  al.,  137  Paa 
426,  filed  January  2,  1914:  "Upon  the  dis- 
solution of  the  community  by  death,  the  wife 
does  not  inherit  her  share  of  the  common 
property ;  but  with  the  death  of  the  hus- 
band the  management  and  control  of  the 
statutory  agent  or  trustee  ceases.  The  wife 
acquires  not  her  share,  for  that  was  already 
hers,  but  in  addition  to  her  share  she  ac- 
quires the  right  of  management,  control,  and 
disposition  of  that  share;  her  status  being 
thereby  fixed  as  that  of  a  femme  sole.  If 
there  be  no  diild  or  children  of  the  deceased 
husband,  all  of  the  common  property  goes  to 
the  surviving  wife.  She  has  her  share  in 
the  property,  and  in  addition,  by  right  of 
survivorship,  and  not  as  an  heir,  she  ac- 
quires the  share  that  belonged  to  the  hus- 
band, and  she  takes  all  of  the  property  in 
her  own  right,  and  with  respect  to  the  man- 
agement, control,  and  disposition  of  such 
property  is  reduced  to  the  status  of  a  femme 
sole,  and  must  thenceforward  with  respect 
to  it  act  for  herself.  »  •  »  But  under 
the  statute  also,  if  the  deceased  have  a  child 
or  children,  the  survivor  is  entitled  to  his  or 
her  one  half  of  the  properly,  and  the  other 
half  passes  to  the  child  or  children  of  the 


deceased."  Thus  it  will  be  seen,  regardless 
of  any  probate  proceedings,  or  any  legal  ac- 
tion whatever,  the  wife,  Guadalupe,  was  the 
owner,  with  the  power  of  control  and  dis- 
position over  one-half,  and  the  minor  chil- 
dren became,  upon  the  death  of  their  father, 
the  owners  of  the  other  one-half  of  the  sub- 
ject-matter of  this  suit 

[2]  However,  without  regard  to  the  oom- 
monity  character .  of  the  property,  after  it 
was  assigned  by  the  probate  court  to  the 
widow  and  minor  children  for  their  use  and 
support,  the  law  vested  title  to  one-half  of 
it  in  the  widow  and  one-half  of  it  in  the 
minor  children  in  equal  shares.  Paragraph 
1729,  Revised  Statutes  of  Arizona  190L 

The  law  made  it  the  imperative  duty  of 
the  probate  court,  where  the  value  of  the 
estate,  as  in  this  case,  did  not  exceed  $2,- 
000,  "after  the  payment  of  the  expenses  of 
last  Illness,  funeral  charges  and  expenses  of 
administration,"  to  assign  the  whole  of  the 
estate  to  the  widow  and  minor  children  for 
their  use  and  support  "And  there  must  be 
no  further  proceedings  in  the  administration 
unless  further  estate  be  discovered."  Para- 
graph 1730,  R.  S.  Arizona  1901. 

[3, 4]  There  is  no  suggestion  in  the  record 
of  the  discovery  of  any  "further  estate"  aft- 
er the  order  assigning  this  property  to  the 
widow  and  minor  children.  The  160  acres  of 
land  was  the  only  asset  of  the  estate.  Any 
proceedings  in  the  probate  court  concern- 
ing the  property  of  the  estate  after  the 
order  of  the  court  assigning  the  whole 
thereof  to  the  widow  and  minor  children 
was  unauthorized,  and  in  violation  of  the 
terms  of  paragraph  1730,  supra.  The  pro- 
ceedings in  the  probate  court  of  April 
17,  1900,  whereby  the  administratrix  was 
authorized  to  sell  the  land  involved  here  was 
purely  coram  non  judlce,  and  the  order  and 
judgment  therein  was  absolutely  void,  and 
without  any  legal  or  binding  effect 

[f]  The  one-half  of  the  property,  whether 
it  passed  to  them  from  the  community  es- 
tate '  upon  the  death  of  their  father,  or 
whether  it  became  theirs  by  virtue  of  the  or- 
der of  the  probate  court  assigning  It  for  their 
use  and  support,  belonged  to  and  was  the 
property  of  the  minor  children,  and  it  was 
not  within  the  power  of  their  mother,  as 
such,  nor  as  administratrix  of  the  estate  of 
their  father,  to  dispose  of  it  Her  deed  of 
their  one-half  Interest  to  appellant  to  that 
extent  was  of  no  force  or  eftect 

But,  as  above  stated,  Guadalupe  Ramirez, 
widow,  was  the  absolute  owner  of  one-half 
of  the  property,  with  the  power  of  control 
and  disposition.  There  was  no  legal  impedi- 
ment in  the  way  of  her  making  a  valid  deed 
of  transfer  of  her  one-half;  her  status  as  to 
her  one-half  was  that  of  a  femme  sole,  bat 
It  is  the  contention  of  appellees  that,  inas- 
much as  she  undertook  to  convey  the  proper- 
ty in  her  representative  capacity,  the  deed 
In  no  event  would  have  the  effect  of  trans- 
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ferrlng  her  personal  or  Individual  Interest. 
If,  In  the  execution  of  the  deed  to  appellant, 
she  was  obeying  a  lawful  order  of  the  pro- 
bate court,  and  received  none  of  the  fruits 
of  the  sale,  we  would  agree  with  the  cases 
dted  by  appellees,  and  hold  that  her  deed  was 
ineffectual  to  convey  any  of  her  Individual 
Interest  In  that  case  she  would  be  the  mere 
Instrument  of  the  court,  and  to  disobey  Its 
order  would  subject  her  to  punishment  for 
contempt.  Shoot  v.  Galbreath,  128  111.  214, 
21  N.  B.  217:  Wright  v.  De  Qroff,  14  MldL 
164;  Sip  T.  Lawbeck,  17  N.  J.  Law,  442; 
OJerstadengen  v.  Van  Dosen,  7  N.  D.  612,  76 
N.  W.  233,  66  Am.  St  Bep.  679. 

In  the  last  case  it  Is  said:  "Certainly 
Ole  Peterson  could  not  receive  and  retain  the 
proceeds  of  the  sale  of  the  land,  knowing  that 
they  were  paid  by  the  purchaser  In  the  belief 
that  he  was  securing  a  perfect  title  to  the 
land,  and  yet  be  heard,  in  a  court  of  equity, 
to  assail  such  title,  nor  would  the  capacity 
in  which  he  might  receive  the  proceeds  be 
material." 

Now,  in  this  case,  it  appears  that  the  wid- 
ow wanted  to  convert  the  land  into  money 
with  which  to  supply  herself  and  children 
with  the  necessities  of  life.  Laboring  under 
a  misconception  of  the  law,  she  did  the  use- 
less and  fmltless  thing  of  asking  the  probate 
court  to  authorize  the  sale.  The  sale,  vrith- 
out  such  order,  the  court  being  without  Juris- 
diction at  the  time,  would  have  been  Just  as 
I^al  and  effective.  She  was  paid  the  con- 
sideration of  $400  by  the  appellant  and  used 
It  for  herself  and  her  family's  neoessltiea 
We  thlnlc,  nnder  these  facts,  she  is  estopped 
from  now  claiming  that  her  deed  did  not 
convey  her  individual  Interest  to  the  appel- 
lant Bannels  v.  Howe,  146  Fed.  296,  74  O.  C. 
A.  376;  Corzine's  Heirs  v.  Williams,  8B  Tex. 
499,  22  S.  W.  899;  Johnson  v.  Branch,  9  S. 
D.  116,  68  N.  W.  178,  62  Am.  St  Bep.  887; 
Brown  v.  Bdson,  23  Vt  435;  Carbee  v..Hoi>- 
kins,  41  Vt  260;  16  Cyc.  712. 

The  deed  as  an  administratrix's  deed  to 
confessedly  defective,  and  perhaps  void.  It 
contains  none  of  the  recitals  provided  by 
law,  and,  if  the  estate  had  owned  the  prop- 
erty described  therein,  the  deed  would  prob- 
ably have  been  Ineffectual  to  convey  title. 
The  description  of  the  grantor  as  the  "ad- 
ministratrix," therefore,  may  be  treated  as 
descriptio  personam,  and  of  no  effect  She 
acted,  so  far  as  her  Interest  In  the  property 
was  concerned,  in  her  Indlvidnal  capacity 
when  she  executed  the  deed. 

[I]  Appellees  contend  that  in  any  event 
estoppel  cannot  be  Invoked  for  the  reason 
that  it  was  not  pleaded.  However,  the  facts 
were  folly  set  forth  in  appellant's  cross- 
complaint  and  the  mere  failure  to  allege  that 
by  reason  thereof  appellees  were  estopped 
as  to  the  one-half  Interest  of  the  widow  will 
not  defeat  the  estoppel.  Where  the  facts 
pleaded  and  the  evidence  show  that  the  re- 
lief aongbt  should  be  granted,  that  relief  will 


not  be  withheld  on  account  of  some  Informal- 
ity in  the  pleadings.  Carlyle  v.  Sloan,  44  Or. 
367,  75  Pac.  217-222. 

[7]  Before  the  institution  of  this  suit  two 
of  the  minor  children  had  died,  and  their  in- 
terest in  the  undivided  half  of  the  land  bad 
descended  to  their  mother,  Guadalupe,  and 
the  four  snrvivlng  minor  children.  It  Is  the 
contention  of  appellant  Molina  that  this  aft- 
er-acquired interest  in  the  premises  by  Guad- 
alupe, the  grantor  In  his  deed,  enured  to  him. 

In  16  Cyc.  689,  the  general  rule  to  stated 
as  follows:  "If  a  grantor  having  no  title,  a 
defective  title,  or  an  estate  less  than  that 
which  he  assumed  to  grant  conveys  with 
warranty  or  covenants  of  like  Import  and 
subsequently  acquires  the  title  or  estate 
which  he  purported  to  convey,  or  perfects 
his  title,  such  after-acquired  or  perfected 
title  will  inure  to  the  grantee  or  to  his  bene- 
fit by  way  of  estoppel." 

Paragraph  723,  R.  S.  Arizona  1901,  which 
is  the  same  as  article  627,  Sayles'  Texas  Civil 
Statutes,  is  as  follows:  "Every  estate  -in 
lands  which  shall  hereafter  be  granted,  con- 
veyed or  devised  to  one,  although  other 
words  heretofore  necessary  at  common  law 
to  transfer  an  estate  in  fee  simple  be  not 
added,  shall  be  deemed  a  fee  simple,  if  a  less 
estate  be  not  limited  by  express  words  or  do 
not  appear  to  have  been  granted,  conveyed 
or  devised  by  construction  or  operation  of 
law." 

Guadalupe  Bamlrez's  deed,  when  tested  by 
the  provisions  of  this  statute,  was  unques- 
tionably a  fee-simple  deed.  It  purported  to 
convey  the  lands  described  In  fee  simple. 
Gathered  from  the  deed,  that  was  the  evi- 
dent intention  of  the  grantor.  There  are  no 
words  of  limitation  In  the  deed,  and  no  law 
limiting  their  force  to  less  than  a  fee  simple. 
In  Lindsay  v.  Freeman,  83  Tex.  259,  264,  18 
8.  W.  727,  720,  In  speaking  of  a  deed  in  which 
the  granting  or  operative  words  were  as  here, 
and  of  their  force  and  effect  as  covenants 
of  title^  the  court  said:  "This  instrument  to 
not  a  mere  quitclaim,  or  a  release,  or  a  con- 
veyance of  the  right  title,  and  interest  which 
the  grantors  then  had.  It  purports  'to  con- 
vey the  lands  and  land  certificates,'  and, 
purporting  to  convey  them  In  fee  simple,  it 
purports  to  convey  an  absolute,  indefeasible 
title.  It  is  such  an  Instrument  as  would 
protect  a  bona  fide  purchaser.  Richardson 
V.  Levi,  67  Tex.  364,  3  S.  W.  444.  If  the 
grantors,  the  Lowery  sisters,  did  not  possess 
the  estate  which  the  deed  purports  to  convey, 
nevertheless,  as  it  was  their  clear  intention, 
shown  by  the  deed,  to  convey  a  fee  simple, 
they  and  their  privies,  whether  in  blood.  In 
an  estate,  or  in  law,  are  estopped  to  claim 
by  an  after-acquired  title,  though  the  deed 
contains  no  warranty.  The  language  in  the 
deed  whereby  the  grantors  'convey'  the  fee- 
simple  estate  in  the  land  constitutes  a  recital 
which  Imports  an  assertion  by  them  that 
they  are  the  owners  m  fee  slmjile  of  the 
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land,  and,  having  fhns  asserted  the  fact  of 
their  ownership,  the  grantors  are  estopped 
to  deny  such  fact  Boot  ▼.  Crock,  7  Pa.  380; 
Jackson  v.  Parkhnrst,  9  Wend.  [N.  Y.]  209." 
And  In  the  later  case  of  Scates  t.  Fohn 
(Tex.  GlT.  App.)  69  S.  W.  837,  839,  Lindsay 
▼.  Freeman  was  approved'  In  this  language: 
"As  stated  In  the  opinion  In  that  case  (dtlng 
with  approval  from  certain  authorities): 
The  estoppel  does  not  depend  upon  the  ob- 
ligation of  the  covenant  of  warranty,  al- 
though the  books  sometimes  loosely  say  so. 
It  depends  on  good  faith,  right,  conscience, 
fair  dealing,  and  sound  Judgment  When  a 
person  competent  to  act  has  solemnly  made  a 
deed  (conveying  not  merely  his  Interest  at 
the  time,  but  a  fee-simple  estate),  he  shall 
not  be  allowed  to  gainsay  It  to  the  Injury  of 
those  whom  he  has  misled  thereby.'  The 
warranties  created  by  our  statute  with  regard 
to  such  a  deed  are  that  the  estate  conveyed 
is  free  from  Incumbrances,  and  that  the 
grantor  has  not  conveyed  such  estate,  or  any 
right  therein,  to  any  other  person.  If  we 
treat  the  deed  as  containing  these  warran- 
ties, it  would  be.  If  anything,  a  stronger  as- 
severation by  the  grantor  than  without  them 
that  the  grantor  owned  the  estate  conveyed." 
Guadalupe  Bamlrez  and  her  grantee,  Car- 
mellta  Oanepa,  are  estopped  to  deny  that  the 
title  to  the  interest  Inherited  by  the  mother 
from  her  deceased  children  passed  to  Molina 
by  her  deed  of  April  17, 1900. 

[S]  The  appellees,  by  cross-appeal,  complain 
that  error  was  committed  by  the  trial  court 
in  requiring,  by  its  Judgment,  that  appellees 
repay  to  Molina  the  $400  purchase  price  paid 
to  Guadalupe  Bamlrez,  and  all  taxes  that 
appellant  had  paid  on  premises,  together  with 
6  per  cent  Interest  on  aU  such  sums,  as  a 
condition  precedent  to  the  Judgment  quieting 
their  title  to  premises  taking  efFect.  This 
assignment  is  well  taken.  The  pleadings  of 
appellant  were  framed  for  the  sole  purpose 
of  defeating  the  claims  of  appellees.  Mo 
facts  are  pleaded  by  appellant  Justifying 
such  a  Judgment,  as  the  only  affirmative  re- 
lief demanded  by  him  was  that  his  title  be 
quieted  as  against  appellees.  The  Judgment, 
In  requiring  appellees  to  pay  appellant  the 
sums  of  money  mentioned,  did  not  conform 
to  pleadings,  but  was  outside  of  any  issue  In 
the  case.  Tbarra  v.  Sylvany,  3  CaL  Unrep. 
Cas.  749,  31  Fae  1114;  Badaracco  v.  Bada- 
racco,  10  N.  M.  761,  65  Pae.  153;  Tlce  v. 
Derby,  59  Iowa,  315,  13  N.  W.  301. 

The  appellees  should  have  Judgment  uncon- 
ditionally quieting  their  title  to  all  of  said 
land,  except  the  one-half  of  the  mother  and 
the  Interest  therein  Inherited  by  the  mother 
from  the  two  deceased  children,  as  to  which 
portions  the  appellant's  title  should  be 
quieted. 

The  case  is  reversed  and  remanded,  with 
directions  that  Judgment  be  entered  accord- 
ingly.   The  appellees  recover  costs  in  lower  I 


court,  and  each  party  P*7a  Ids  coats  in  this 
court 

FRANKLIN,  a  J,  and  OUNNINGHAM, 
Jn  concur. 


DESMONT  ▼.  NAVAJO-APACHE  BANK  & 

TRUST  CO.  «t  aL 
(Supreme  Court  ot  Arisona.'     Jan.  27,  1914.) 

Appeal  Ann  Bbbob  (|  B*)— Bjwedt— Wbit  or 

Ebbob. 

On  and  after  October  1,  1913,  there  baa 
been  no  law  authorlziiig  review  or  an  order 
striking  plaintilTa  amended  complaint  from  the 
files  by  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  8-21 ;   Dec  Dig.  %  6.»] 

Error  from  Superior  Court,  Navajo  Coun- 
ty;   Sidney  Sapp,  Judg& 

Action  by  Caroline  Desmont  against  the 
Navajo-Apache  Bank  &  Trust  Company  and 
others.  Judgment  In  favor  of  the  latter,  and 
the  former  brings  error.    Writ  quashed. 

Struckmeyer  &  Jenckes  and  Klbbey,  Ben- 
nett ft  Bennett,  all  of  Phoenix,  for  plaintiff  in 
error.  Clark  ft  Tascher,  of  Prescott,  for  de- 
fendants In  error. 

PER  CURIAM.  On  the  22d  day  of  Octo- 
ber, 1913,  the  plaintUC  herein  prosecuted  a 
writ  of  error  to  review  an  order  of  the  su- 
perior court  for  Navajo  county,  entered  on 
the  24th  day  of  October,  1912,  striking  from 
the  flies  of  said  cause  the  second  amended 
complaint  of  the  plalntlfl. 

The  defendants  move  to  quash  the  writ,  on 
the  ground  that,  when  the  plalntlfl  com- 
menced the  prosecution  thereof,  there  was 
no  law  authorizing  a  review  In  this  court  of 
the  Judgments  and  orders  of  superior  courts 
by  means  of  the  writ  of  error.  To  this  mo- 
tion the  plalntur  has  made  no  objection,  and 
has  not  called  to  our  attention  any  law  which 
authorizes  this  court  to  review  by  a  writ 
of  error  prosecuted  subsequent  to  the  Ist 
day  of  October,  1913. 

We  are  of  opinion  that  the  motion  to  quash 
the  writ  of  error  should  be  granted,  and  it  is 
so  ordered. 


FANCHEB  V.  SUPERIOR  COURT  OF  MO- 
HAVE COUNTY  et  aL 

(Supreme  Court  of  Arizona.     Jan.  26,  1914.) 

COUBTB      (J     207*)— SUPBEMK      COUBTB— JlHIIS- 

DICTION— Ckbtiobabi. 

The  Supreme  Court  has  power  to  iBsne 
certiorari  to  review  a  trial  court's  judgment 
only  in  those  cases  within  its  appellate  juris- 
diction, and  where  necessary  and  proper  to 
complete  exercise  thereof. 

[Ed.  Note.— For  other  cases,  sea  Courts,  Dee. 
Dig.  I  207.*] 

Original  application  for  writ  of  certiorari 
by  A.  B.  Fancber  against  the  Superior  Court 
of  Mohave  County  and  J.  A.  Grelle.  Writ 
denied. 
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X  B.  BiuseQ,  of  Piesoott,  and  Ross  H. 
Blakely,  of  Klagman,  for  petitioner. 

PER  ODBIAM.  It  Is  conceded  by  tbe  peti- 
tioner that  the  cause  of  action  herein  Is  not 
within  the  appellate  Jurisdiction  of  this  court, 
and  an  examination  of  tbe  petition  shows 
clearly  that  It  is  not.  On  the  authority  of 
Tyler  v.  IMstrlct  Court,  14  Arls.  e,  123  Pac. 
316,  and  State  ex  rel.  Wooster  t.  Sapp,  13S 
Pac.  718,  the  petition  for  the  wilt  Is  denied. 


POWERS  et  al.  ▼.  SUPERIOR  COURT  OP 

SANTA  CRUZ  COUNTY. 
(Supreme  Court  of  Arizona.     Jan.  26,   1914.) 
CoTJBTB    (J   207*)— Supreme    Coubts— Jdbis- 

Dicnon— Cebtiohabi. 

The  Supreme  Court  has  power  to  issue 
certiorari  to  review  a  trial  court's  jud^ent 
only  in  those  cases  within  its  appellate  juris- 
diction, and  where  necessary  and  proper  to 
complete  ezerdee  thereof. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Dec  Dig.  I  207.*] 

Aiipllcatlon  by  Frank  Powers  and  another 
for  writ  of  certiorari  against  the  Superior 
Court  of  Santa  Cmz  County.    Writ  denied. 

Owen  T.  Rouse,  of  Tucson,  for  petitioners. 

PER  CURIAM.  The  writ  Is  asked  for  on 
the  ground  that  the  petitioners  have  no 
remedy  by  an  appeal ;  the  matter  not  being 
within  the  appellate  Jurisdiction  of  this 
court  On  this  ground  the  petition  must  be 
denied.  T^ler  ▼.  District  Court,  14  Ariz.  6, 
123  Paa  SIS;  State  ex  reL  t.  Sapp,  136  Pac. 
718. 

If  the  cause  be  one  within  our  appellate  ju- 
risdiction, which  we  do  not  dedde,  the  peti- 
tioners do  not  contend,  nor  does  an  inspection 
of  the  petition  disclose,  that  the  Issuance  of 
the  wilt  is  either  necessary  or  proper  for  the 
complete  exercise  of  such  jurisdiction.  In 
causes  within  the  appellate  jurisdiction  of 
this  court,  the  writ  may  Issue  wherever  nec- 
essary and  proper  for  the  complete  exercise 
of  such  jurisdiction.  Article  6,  |  4,  Constltu- 
ti<»  of  Arizona.  The  case  before  us  does  not 
come  within  such  provision.  The  petition  for 
the  writ  must  be  denied.    It  is  so  ordered. 


OLSON  V.  PEOPLE. 

(Supreme  <3ourt   of  Colorado.     April  7,  1913. 
Rehearing  Denied  Jan.  12,  1914.) 

1.   FERCKS  (I  28*)~DK8TBUCT10ir. 

Under  Rev.  St.  1908,  f  5787,  providing  that 
al]  roads  over  private  lands  that  have  been  used 
adversely  without  interruption  or  objection  on 
tbe  part  of  tbe  owners  of  such  lands  for  20  con- 
secutive years  are  public  highways,  the  user 
must  be  adverse  under  a  claim  of  right,  the  line 
of  road  must  be  reasonably  definite  and  certain, 
there  must  be  an  unqualified  intention  to  set 
apart  a  line  for  the  road,  and  the  use  must  l>e 
more  than  a  permissive  use,  and  hence,  where 
the  evidence  did  not  show  such  facts,  it  was  not 
a  defense  to  a  prosecution   for  malicious  mis- 


chief, in  pulling  down  and  destroying  a  fene^ 
that  it  obstructed  a  road  which  was  never  laid 
out  as  a  public  hli^way  if  sneh  an  act  could 
ever  be  so  Jnstifled. 

[Ed.  Note.— For  other  cases,  see  Fences,  Cent. 
Dig.  iS  62-67;    Dec  Dig.  J  28.*] 

2.  Fxirou  (i  28*)— ScmoiBMCT  or  Etibbnck. 

On  a  trial  for  raalielons  mischief,  where 
there  was  evidence  that  a  witness  commenced 
to  erect  a  fence  by  setting  posts,  that  the  next 
day  he  found  that  they  bad  been  pulled  out,  that 
be  continued  seMng  the  posts,  and  on  looking 
back  saw  defendant  pull  one  of  them  out,  the 
circumstances  warranted  a  finding  that  he  had 
had  also  palled  others  out. 

[Ed.  Note.— For  other  cases,  see  Fences)  Cent. 
Dig.  ii  62-67;   Dec.  Dig.  i  28.*] 

3.  Fences  ({  28*)— Isstt'es,  Pboof,  ano  Vabi- 

ANCB. 

Evidence  that  accused  puUed  out  a  post  or 
posts  of  a  fence  in  process  of  erection  snp^rted 
a  charge  of  pulling  down  and  destroying  a 
fence. 

[Ed.  Note.— For  other  cases,  see  Fences,  (Tent 
Dig.  U  62-67;   Dec  Dig.  §  28.*] 

Error  to  Huerfano  (3onnty  <3ourt;  Heniy 
Bllckhahn,  Judg& 

Charles  Olson  was  convicted  of  maUdouB 
mischief,  and  he  brings  error.    Afiarmed. 

Cllne  &  Starbnck,  of  Walsenburg,  for 
plalntlfl  In  error. 

MUSSER,  C.  J.  [1,  t]  Plaintiff  In  error, 
who  was  defendant  below,  was  charged  with, 
found  guilty  of,  and  fined  for  maUdous  mis- 
chief In  pulling  down  and  destroying  a  fence. 
The  trial  was  to  the  oourt  The  evidence 
for  the  people  was  that  on  a  certain  day  one 
Miller  commenced  to  erect  a  wire  fence  on 
his  land  by  setting  posts  about  four  or  five 
steps  apart  The  next  day  he  found  that  tbe 
posts  he  had  set  were  pulled  out  He  contin- 
ued the  work  of  setting  the  poata  and  on 
looking  back  saw  tbe  defendant  pull  one  of 
them  out  For  justitlcation,  the  defendant 
contended  and  attempted  to  prove  that  the 
posts  were  set  on  a  public  highway  and  ob- 
structed it  He  also  contended  that,  if  he 
was  wrong  in  this,  nevertheless  he  was  not 
guilty  of  pulling  down  and  destroying  a  fence 
as  charged,  because  the  evidence  showed  that 
he  had  only  pulled  up  a  post  These  are  his 
contentlonB  here.  We  do  not  Intend  to  de- 
cide that  an  individual  Is  justified  In  taking 
the  law  into  his  own  hands  to  redress  a 
wrong  to  the  public  by  removing  such  an 
obstruction  In  a  highway  in  the  manner  that 
this  was  done.  If  such  an  act  can  ever  be 
so  justified,  it  cannot  be  under  the  facts  In 
this  record;  for  the  evidence  does  not  estab- 
lish the  existence  of  a  public  highway.  It 
was  not  claimed  that  the  road  over  Miller's 
land  was  ever  laid  out  as  a  public  highway, 
but  it  Is  claimed  that  by  user  for  more  than 
20  years,  such  character  was  given  to  It  by 
clause  3  of  section  5787,  Rev.  Stat.,  by  which 
"all  roads  over  private  lands  that  have  been 
used  adversely  without  interruption  or  objec- 
tion on  tbe  part  of  the  owners  of  such  lands 
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for  twenty  consecutlTe  years"  are  declared 
public  highways 

In  Lieber  t.  People,  33  Colo.  493,  81  Pac. 
270,  It  was  said.  In  speaking  of  this  statute : 
"The  user,  necessary  to  give  a  road  the  char- 
acter of  a  public  highway,  under  the  last- 
cited  statute,  must  have  been  adverse,  that 
Is,  under  a  claim  of  right ;  the  line  of  road 
must  have  been  reasonably  definite  and  cer- 
tain; there  must  have  been  an  unqualified 
Intention  to  set  apart  a  line  for  the  road,  and 
the  use  must  have  been  more  than  a  mere 
permissive  use." 

[3]  In  the  light  of  this  opinion,  the  evi- 
dence in  this  record .  was  not  sufficient  to 
make  the  road  over  Miller's  land  a  public 
ona  The  court  did  not  find  how  many  posts 
the  defendant  pulled  out  While  he  was 
seen  to  pull  out  but  one,  the  circumstances 
would  warrant  the  court  in  believing  that 
he  had  removed  others.  The  contention  that 
pulling  out  a  post  or  posts  of  an  Incomplete 
fence  will  not  support  a  charge  of  pulling 
down  and  destroying  a  fence  seems  to  have 
support  in  Burch  v.  State  (Tex.  Cr.  App.)  67 
S.  W.  500.  However,  it  appears  less  tech- 
nical and  more  In  keeping  with  our  statute 
to  say  that  a  charge  of  pulling  down  and 
destroying  a  fence  is  snfilciently  proved  by 
showing  the  pulUng  out  of  a  post  or  posts 
of  a  fence  in  process  of  erection. 

The  Judgment  is  affirmed. 

Judgment  affirmed. 

GABBBRT  and  HILL,  JJ.,  concur. 


NOLDS  et  aL  v.  HENDRIB  &  BOLTHOFF 

MFG.  CO. 
(Supreme  Court  of  Colorado.     Jan.  12,  1913.) 

1.  Limitation  op  Actions  (t  69*)— Penal- 
ties—Accbual. 

Under  Rev.  St.  1908,  |  911,  requiring 
every  domestic  and  foreign  corporation  to  file 
an  annual  report  within  60  days  after  January 
1st  In  each  year,  and  providing  that,  if  any 
corporation  shall  fail  to  file  such  report,  the 
officers  and  directors  thereof  shall  be  jointly 
and  severally  liable  individually  for  all  debts 
of  the  corporation  contracted  during  the  year 

S receding  the  time  when  such  report  should 
ave  been  made  and  filed,  section  916,  requiring 
foreign  corporations  doing  business  in  the  state 
to  file  with  the  Secretary  of  State  a  copy  of 
their  charter  or  certificate  of  incorporation, 
section  917,  requiring  such  corporations  to  file 
with  the  Secretary  of  State  and  recorder  of 
deeds  of  the  county  in  which  their  business  is 
carried  on  a  certificate  designating  their  prin- 
cipal place  of  business  and  an  agent  upon  whom 
service  may  be  made,  and  section  919,  providing 
that  a  failure  to  comply  with  sections  916  and 
917  shall  render  every  officer,  agent,  and  stock- 
holder jointly  and  severally  personally  liable  on 
all  contracts  made  during  the  time  that  such 
corporation  is  so  in  default,  where  a  foreign 
corporation  which  had  not  complied  with  sec- 
tions 916  and  917  contracted  a  debt  in  June 
and  July,  1909,  and  filed  no  annual  report  with- 
in 60  days  after  January  1,  1910,  an  action 
brpnght  against  directors  in  January,  1911,  was 
not  barred  by  section  4068,  requiring  actions 
for  a  penalty  to  be  commenced  within  one  year 


after  the  offense  is  committed,  since,  though 
the  penalty  prescribed  by  section  919  was  bar- 
red, that  prescribed  in  section  911  did  not  ac- 
crue until  60  days  after  January  1,  1910. 

[Ei.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent,  Dig.  {g  329-332;  Dec  Dig.  { 
50.*] 

2.   COBPOBAXIONa     (I    649*)— FOBEIGN     COBPO- 
.BATIONS— NONOOMPIJANCE    WITH     STATUTE— 

Liabiutt  or  OmcKBS  and  Dibbctobs. 
Under  Rev.  St.  1908,  \  016,  requiring  for- 
eign corporations  doing  business  in  the  state  to 
file  a  copy  of  their  charter  or  certificate  of  in- 
corporation with  the  Secretary  of  State,  sec- 
tion 917,  requiring  them  to  ffie  with  the  Secre- 
tary of  State  and  recorder  of  deeds  a  certifi- 
cate designating  their  principal  place  of  busi- 
ness and  an  agent  upon  wbom  service  may  be 
made,  and  section  911,  requiring  every  domes- 
tic and  foreign  corporation  to  file  an  annual 
report  within  60  days  after  January  Ist  in  each 
year,  and  providing  that,  if  any  corporation 
shall  fail  to  file  such  report,  its  officers  and 
diriectora  shall  be  jointly  and  severally  individu- 
ally liable  for  all  debts  contracted  during  the 
year  preceding  the  time  when  such  report 
should  have  been  made  and  filed,  the  failure  of 
a  foreign  corporation  to  comply  with  sections 
916  and  917,  does  not  relieve  it  of  its  duty  to 
file  an  annual  report  or  relieve  its  officers  and 
directors  of  the  liability  imposed  for  a  failure 
to  file  such  report. 

[Ejd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  2518;    Dec.  Dig.  {  649.<] 

Error  to  County  Court,  City  and  County  of 
Denver ;  George  W.  Dunn,  Judge. 

Action  by  the  Hendrie  &  BolthofF  Manufac- 
turing Company  against  E.  J.  Nolds  and  an- 
other. Judgment  for  plaintlft,  and  defend- 
ants bring  error.    Affirmed. 

F.  A.  Williams  and  D.  R.  Patterson,  both 
of  Denver,  for  plaintiffs  in  error.  Morris  & 
Grant,  of  Denver,  for  defendant  in  error. 

MUSSER,  C.  J.  [1]  A  mining  company  cre- 
ated as  a  corporation  under  the  laws  of 
Arizona,  In  January,  1909,  came  into  this 
state  and  commenced  doing  business  here  in 
March  or  April  of  the  same  year.  The  com- 
pany never  complied  with  section  916,  Rev. 
Stat  1908,  requiring  foreign  corporations,  do- 
ing business  in  this  state,  to  file  in  the  office 
of  the  Secretary  of  State  a  copy  of  their 
charter  or  certificate  of  incorporation,  nor 
with  section  917,  requiring  such  corporations 
to  file  in  the  office  of  the  Secretary  of  State 
and  of  the  recorder  of  deeds  of  the  county  in 
which  their  business  was  carried  on  a  cer- 
tificate designating  its  principal  place  of 
business  in  this  state  and  an  agent  upon 
whom  service  may  be  made,  and  no  annual 
report  of  the  company  was  ever  filed  under 
section  911. 

The  plaintiffs  in  error  were  directors  of 
the  company.  In  June  and  July,  1909,  the  de- 
fendant in  error  sold  and  charged  to  the  com- 
pany a  bill  of  merchandise.  This  was  not 
paid  for,  and  on  January  11, 1911,  a  suit  was 
begun  before  a  Justice  of  tile  peace  against 
the  plaintiffs  in  error  to  recover  the  debt 
due  on  account  of  the  merchandise  sold.  It 
is  provided  in  section  910  that  a  failure  to 
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comply  with  the  inrovtslons  of  sections  016 
and  917  "shall  render  each  and  every  officer, 
agoit  and  stockholder  of  any  such  corpora- 
tion, BO  falling  herein,  jointly  and  severally 
personally  liable  on  any  and  all  contracts  of 
sach  company  made  within  this  state  dnr- 
tog  the  time  that  such  corporation  Is  so  In 
defanlt"  Section  811  provides  that  every  do- 
mestic and  foreign  corporation  shall  file  an 
annual  report  within  60  days  next  after  the 
l8t  day  of  January  in  eadi  year,  and  that 
If  any  corporation  shall  fall,  refuse,  or  omit 
to  file  such  report  and  to  pay  the  fees  pre- 
scribed therefor  within  the  time  prescribed 
"all  the  officers  and  directors  of  said  corpo- 
ration shall  be  Jointly  and  severally  and  in- 
dividually liable  for  all  debts  of  such  cot^ 
poratlon  •  •  •  that  shall  be  contracted 
during  the  year  next  preceding  the  time  when 
such  report  should  by  this  section  have  been 
made  and  filed  and  until  such  report  shall  be 
made  and  filed." 

On  appeal  to  the  county  court,  the  plain- 
tiffs in  error,  at  the  proper  time  and  in  the 
proper  manner,  pleaded  the  one-year  statute 
of  limitations  in  section  4068,  which  pro- 
vides that  all  actions  for  any  penalty  or  for- 
future  of  any  penal  statute  "shall  be  com- 
menced within  one  year  next  after  the  of- 
fense is  committed  and  not  after  that  time." 
This  plea  was  overruled,  and  Judgment  was 
rendered  against  the  plaintiffs  In  error. 
They  contend  that  the  failure  to  file  the  char- 
ter or  certificate  of  Incorporation  of  the  for- 
eign mining  company  was  the  offense  com- 
mitted; that  the  company  commenced  to  do 
business  in  this  state  In  March  or  April, 
1909;  that  the  goods  were  purchased  In  June 
and  July,  1909 ;  that  the  suit  was  commenc- 
ed In  January,  1911,  a  period  of  more  than 
one  year  after  the  company  commenced  to  do 
business  in  this  state  and  more  than  one  year 
after  the  goods  were  purchased  and  all  of 
which  Is  undisputed.  Wherefore,  they  say 
the  court  committed  error  in  overruling  their 
plea  of  the  statute  of  limitations.  The  de- 
fendant in  error  contends  that,  even  if  the 
statute  of  limitations  against  an  action  for 
the  penalty  prescribed  In  section  919  had  run 
when  the  suit  was  commenced  before  the  Jus- 
tice of  the  i)eace,  nevertheless  the  plaintiffs 
in  error  were  liable  for  the  penalty  prescrib- 
ed In  section  911.  The  evidence  is  uncontra- 
dicted that  the  mining  company  failed  to  file 
an  annual  report  within  60  days  after  the 
l8t  day  of  January,  1910.  If  it  was  its  duty 
to  file  an  annual  report  within  that  time,  it 
was  In  default  on  March  2,  1910,  and  the 
plaintiffs  In  error,  who  were  directors  of  the 
defaulting  company,  became  Jointly  and  sev- 
erally and  individually  liable  for  all  debts  of 
the  company  that  had  been  contracted  during 
the  year  next  preceding  the  time  when  such 
report  should  have  been  made  and  filed.  This 
was  another  and  different  penalty  from  the 
one  prescribed  in  section  919,  and  for  an  en- 
tirely different  offense.    The  goods  had  been 


purchased  and  a  debt  had  been  thereby  con- 
tracted during  the  year  next  preceding  the 
time  when  the  annual  report  of  1910  should 
have  been  made  and  filed.  The  one  year's 
statute  of  limitation  against  an  action  for 
the  recovery  of  the  penalty  prescribed  in  sec- 
tion 911  for  failure  to  file  the  annual  report 
began  to  run  on  March  2, 1910,  and  the  action 
was  commenced  in  January,  1911,  which  was 
less  than  one  year  after  the  offense  had  been 
committed. 

[2]  The  brief  of  the  plaintiffs  in  error  is 
devoted  almost  entirely  to  the  question  of  the 
bar  of  the  statute  of  limitations  on  the  pen- 
alty prescribed  by  section  919.  All  that  is 
said  in  their  brief  concerning  .the  penalty 
prescribed  by  section  911  Is  this:  "By  what 
statute,  rule,  or  principle  can  a  foreign  cor- 
poration be  required  to  file  annual  reports  in 
this  state,  when  it  has  not  Invoked  or  sub- 
mitted to  the  Jurisdiction,  has  not  filed  its  ar- 
ticles of  incorporation,  appointed  a  resident 
agent,  or  paid  the  fees  necessary  to  acquire 
legal  status  here?"  Their  position,  therefore, 
seems  to  be  that  a  fordgn  corporation  that 
has  not  complied  with  the  requirements  of 
sections  916  and  917,  though  it  is  doing  busi- 
ness in  this  state,  Is  free  from  the  provisions 
of  section  911  requiring  an  annual  report. 
This  cannot  be  the  law.  The  section  does 
not  say  that  foreign  corporations  that  have 
complied  with  the  requirements  of  our  law 
as  laid  down  In  sections  916  and  917  must  file 
an  annual  report,  but  all  foreign  corporations. 
The  contention  of  the  plaintiffs  in  error 
would  lead  to  this:  A  foreign  corporation 
that  met  the  requirements  of  our  laws  before 
it  began  doing  business  here  would  have  to 
file  the  annual  report  as  would  also  domes- 
tic cori>oratlons,  but  a  foreign  corporation 
that  comes  into  this  state  in  violation  of  our 
law  and  does  business  here  is  freed  from 
the  necessity  of  making  an  annual  report 
That  would  be  a  reward  for  the  violation  of 
law  and  a  punishment  for  Its  obedience. 
Surely  a  foreign  corporation  that  does  busi- 
ness in  our  state  cannot  be  heard  to  say  that 
It  is  freed  from  the  duties  required  by  one 
statute  because  it  has  violated  those  requir- 
ed by  another.  The  mining  company  in  ques- 
tion was  doing  business  here  In  the  year 
1909,  and  upon  no  principle  of  law  can  It  or 
its  officers  or  directors  be  heard  to  say  that, 
because  they  violated  one  law  of  this  state, 
they  were  freed  from  the  obligations  impos- 
ed by  another.  To  so  free  them  would  be  to 
say  that  domestic  corporations  and  foreign 
corporations  that  have  compiled  with  our 
laws  are  visited  with  burdens  from  which 
outlaw  corporations  are  freed  by  their  very 
outlawry.  We  do  not  Intend  to  intimate  that 
the  Secretary  of  State  would  have  to  receive 
or  file  an  annual  report  of  a  foreign  corpora- 
tion that  is  doing  business  here  in  violation 
of  the  laws  of  the  state,  nor  that  the  tender 
of  such  a  report  with  the  proper  fee  would 
relieve  the  officers  and  directors  of  the  llabll- 
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ity  Imposed  by  section  Oil.  It  may  be  tbat 
the  Secretary  of  State  would  be  Justified  in 
refusing  to  file  such  a  report,  and  that  his 
refusal  might  be  such  an  omission  to  file  as 
would  make  the  officers  and  directors  liable 
for  the  penalty.  The  position  of  an  outlaw  Is 
never  an  easy  one. 

The  Judgment  is  aflSrmed. 

Judgment  affirmed. 

OABBERT  and  HILL,  JJ.,  concur. 


COLORADO   CITI  ▼.  HUNT. 

(Supreme  Court  of  Colorado.     Jan.  12,  1914.) 
MUKIClPiO.  CORPOBATIONS  (g  805*)— Injtjbus 

TO  Pebsons  ON  Stbketb  — Actions  — CoR- 

TBIBTJTOBT   NBOUQENCE. 

Plaintiff,  who  had  lived  in  the  vicinity  for 
over  two  years,  was  familiar  vidth  the  ditch  in 
the  alley  leading  to  her  home  which  she  claim- 
ed caused  her  injuries.  It  appeared  that  she 
had  been  away  for  some  time  and  on  returning 
found  that  the  ditch  had  been  opened  and  was 
hurt  in  attempting  to  jump  it  Held,  that 
plaintiff  was  guilty  of  contributory  negligence 
as  a  matter  of  law  in  attempting  to  jump  the 
ditch  and  could  not  recover  against  the  munic- 
ipality for  injuries  received  in  her  attempt. 

[Ed.'  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1677,  168S;  Dec. 
Dig.  i  805.*T 

Error  to  District  Court,  El  Paso  County;' 
J.  "W.  Sheafor,  Judge. 

Action  by  "Wllla  Hunt  against  the  City  of 
Colorado  City.  There  was  a  Judgment  for 
plaintlfr,  and  defendant  brings  error.  Re- 
versed. 

F.  F.  Schreiber,  of  Denver,  for  plaintiff 
in  error.  Vanatta  &  Dolph,  of  Colorado 
Springs,  for  defendant  In  error. 

HILL,  J.  Many  errors  are  assigned.  It  U 
unnecessary  to  pass  upon  them  in  detail,  for 
the  verdict  was  wholly  unwarranted  by  the 
evidence.  It  is  apparent  from  the  record 
that  the  case  caimot,  at  another  hearing, 
present  any  aspect  materially  different  from 
tbat  In  which  it  now  appears. 

Mrs.  Himt  brought  this  action  on  account 
of  personal  injuries  resulting  from  the  city's 
alleged  negligence  in  falling  to  put  in  a  safb 
condition  for  travel  a  portion  of  an  alley 
which  It  is  alleged  had  been  rendered  un- 
safe by  reason  of  certain  work  done  therein 
by  the  dty  in  cleaning  out  an  Irrigation  ditch 
which  crosses  the  aUey.  Verdict  and  Judg- 
ment were  in  her  favor. 

The  evidence  discloses  that  she  bad  lived 
in  the  vicinity  of  where  the  accident  occur- 
red for  over  two  years ;  that  she  knew  that 
the  ditch  crosses  the  alley ;  that  she  had  re- 
peatedly crossed  it  but  for  some  time  It  had 
been  filled  up  at  this  place ;  that  she  was  in 
Manlton  about  two  weeks,  returning  with 
her  sister-in-law  the  night  of  the  accident; 
that  when  they  left  the  street  car  they  took 
a  cut-oS    route    to    her    home,    which    led 


tbnngh  vacant  lots  as  well  as  this  alley; 
that  when  she  got  to  the  ditch  she  discover- 
ed that  there  had  been  something  done  to  it; 
that  sand  was  piled  up  on  the  side  she  came 
to ;  that  before  she  Jumped  she  saw  the  dltdi 
had  been  dug  out,  she  could  not  see  bow 
deep;  that  she  thought  it  about  two-  feet 
wide;  that  she  knew  what  ditch  It  was  and 
could  see  It  had  been  cleaned  out,  but  she 
could  not  see  how  deep;  that  It  was  very 
dark  that  night;  that  the  ridge  made  by 
the  dirt  was  about  a  foot  and  a  half  high ; 
thtbt  her  sister-in-law  preceded  her  over  the 
ditch  and  she  went  up  about  two  feet  where 
she  thought  it  a  better  place  and  Jumped  to 
get  across;  that  she  hit  a  boulder  and  fell 
on  her  side;  that  she  did  not  Jump  far 
enough  to  light  on  the  other  side;  that 
when  they  got  there  her  sister-in-law  said 
they  would  have  to  Jump  the  ditch;  that  she 
did  not  Jump  where  her  sister-in-law  Jump- 
ed; that  when  she  Jumped  the  sand  slipped 
under  her  feet  The  testimony  is  undisputed 
that  there  was  a  bridge  across  this  ditch  at 
one  of  the  streets  which  parallels  this  alley, 
and  that  there  were  several  ways  by  which 
the  defendant  could  have  gone  around  and 
gotten  home  without  crossing  the  ditch  In 
the  alley  after  ascertaining  Its  condition. 

There  Is  no  evidence  that  there  was  any 
water  In  the  ditch;  the  inference  is  to  the 
contrary ;  and  there  is  no.  evidence  which 
discloses  any  emergency  constraining  them  to 
travel  in  a  hurry  or  over  any  dangerous 
place.  Certainly  a  person  cannot  heedlessly 
rush  Into  danger  (the  existence  of  wlilch  he 
Is  perfectly  aware  of)  and  then  hold  another, 
whether  negligent  or  not,  responsible  for  the 
consequences.  In  her  cross-examination  the 
sister-tn-law  stated  that  she  realized  it  was 
dangerous  when  she  tried  to  Jump;  that  she 
did  not  bake  any  precaution  to  see  whether 
it  was  narrower  at  any  other  place;  that 
she  Just  took  her  own  risk  and  Jumped.  The 
evidence  is  convincing  that  the  defendant  in 
error  did  likewise,  and  with  full  knowledge 
of  the  dangerous  condition,  and  without  us- 
ing any  reasonable  effort  to  ascertain  the 
extent  of  the  danger,  or  If  It  could  be  avoid- 
ed, and  without  any  necessity  for  so  doing, 
she  proceeded  to  attempt  to  Jump  across  the 
ditch;  for  these  reasons  (assuming  arguendo 
that  the  dty  was  negligent)  she  was  guilty 
of  contributory  negligence  as  a  matter  of  law 
and  must  be  held  to  the  result,  aa  her  sister- 
in-law  stated  concerning  herself,  of  taking 
her  own  risk.  Authorities  sustaining  this 
conclusion  are  Union  C.  &  C.  Co.  v.  Sund- 
berg,  36  Colo.  8,  85  Pac.  319;  Wells  et  aL  v. 
Coe,  9  Colo.  159,  11  Pac.  50 ;  Colorado  Cent 
R.  R.  Co.  V.  Martin,  7  Colo.  592,  4  Pac.  1118 ; 
Garbanatl  t.  City  of  Durango,  SO  Colo.  358, 
70  Pac.  686;  Colo.  &  Southern  Co.  v.  Rey- 
nolds, 61  Colo.  231,  116  Pac.  1043;  Irion  v. 
City  of  Saginaw,  120  Mich.  296,  70  N.  W. 
572;  Black  y.  aty  of  Manistee,  107  Mich.  60, 
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64  N.  W.  868;  Caty  of  Columbus  v.  Griggs, 
lis  Ga.  697,  38  S.  B.  85S,  84  Am.  St  Rep. 
257;  Gerdes  t.  Iron  &  Foundry  Co.,  124  Mo. 
347,  27  S.  W.  615. 

For  the  reasans  stated  tbe  judgment  is  re- 
Yeised. 

Rerersed. 


MUSSER,  a  J., 
cnr. 


and  OABBEUT,  J.,  oon- 


TATLOR  et  aL  t.  MARSHALL. 

(Supreme  Ck>nrt  of  Colorado.     Oct.  6,  1913. 

Rehearing  Denied  Jan.  12,  1914.) 

bxbodtobs  and  adhini8tbat0b8  (i  23s*)— 
Claik  aoainst  Bstatb— Notice— Fbaud. 
An  administrator  with  the  will  annexed 
stood  in  a  fiduciary  relation  to  the  beneficiaries 
under  the  will,  and  where,  on  appoiqtment,  he 
advised  some  of  tbe  beneficiaries  that  he  did 
not  hare  and  would  not  assert  any  claim 
against  the  estate,  he  was  required  to  give  the 
beneficiaries  notice  of  his  claim  afterwards  fil- 
ed and  allowed  against  the  estate  and  to  afford 
them  an  opportunity  to  contest  it,  and,  where 
no  such  DOtice  was  glTen,  equity  will  set  the 
allowance  aside. 

[Ed.  Note.— For  other  cases,  see  Elxecutors 
and  Administrators,  Cent  Dig.  fi  844-848; 
Dec.  Dig.  I  238.*] 

Error  to  District  Court,  Denver  County; 
Carlton  M.  Bliss,  Judge. 

Action  by  Florence  E.  Taylor  and  others 
to  set  aside  tbe  allowance  of  a  claim  to  Ozet- 
ta  Marshall,  administratrix  with  the  will  an- 
nexed of  Dlllie  S.  Aldricb,  deceased,  against 
tbe  decedent's  estate.  From  a  Judgment  of 
dismissal,  plalntlflb  bring  error.     Reversed. 

Robert  H.  Kane,  of  Denver,  for  plaintlfls 
in  error.  Jolm  Home  Chiles,  of  Denver,  for 
defendant  In  error. 

GABBERT,  J.  Dlllie  S.  Aldricb  resided  at 
Solomon,  Kan.  She  executed  a  will,  naming 
tbe  defendant  in  error  executrix.  Tbe  tes- 
tatrix died  at  tbe  place  of  ber  residence. 
Tbe  defendant  In  error  was  a  resident  of 
Colorado  and,  it  seems,  could  not  act  as  ex- 
ecutrix in  ELfinsas,  wbeie  tbe  will  was  pro- 
bated. For  this  reason  a  resident  of  Kansas 
was  appointed  administrator  wltb  tbe  will 
annexed.  A  part  of  the  estate  was  located 
in  Denver,  and  tbe  defendant  in  error  was, 
by  tbe  county  court  in  this  city,  appointed 
admlnstratrlx  with  the  will  annexed  and 
took  charge  of  tbe  property  of  tbe  estate  lo- 
cated In  this  state.  Thereafter  sbe  filed  ber 
personal  claim  against  the  estate.  Tbe  court 
appointed  a  special  administrator  to  inves- 
tigate and  pass  upon  the  validity  of  ber  claim 
and  report  to  the  court  In  due  time  the 
special  administrator  filed  bis  report  with  tbe 
court,  recommending  the  allowance  of  tbe 
claim,  wblcb  was  accordingly  allowed.  The 
special  administrator  appears  to  have  acted 
In  good  faith,  although  notice  of  the  pend- 
ency of  tbe  claim  was  not  given  to  tbe  ben- 


eficiaries under  tbe  will,  neither  were  they 
aware  of  the  fact  that  the  claim  bad  been 
filed  against  the  estate.  Plaintiffs  In  error, 
the  legatees  of  the  deceased,  brought  an  ac- 
tion to  have  the  allowance  of  tbe  claim  set 
aside.  Tbe  basis  of  their  action  was  tbe 
fraud  practiced  by  tbe  claimant,  whereby  they 
were  prevented  from  contesting  tbe  claim. 
The  trial  of  tbe  case  resulted  In  a  Judgment 
dismissing  tbe  action  of  plaintiffs.  We  tblnk 
this  was  error. 

It  appears  without  question  that  the  lega- 
tees, plaintiffs  in  error,  were  not  aware  that 
the  claim  bad  been  filed  or  allowed  against 
tbe  estate  until  something  like  a  year  after 
its  allowance.  They  commenced  their  suit 
promptly  after  obtaining  this  knowledge. 
Sufficient  appears  in  the  record  and  testi- 
mony to  justify  a  careful  consideration  of 
the  validity  of  the  claim  and  the  amount  to 
which  the  claimant  may  be  entitled.  Tbe  un- 
disputed evidence  is  to  tbe  effect  that,  when 
the  defendant  in  error  was  appointed  admin- 
istratrix with  tbe  will  annexed,  she  advised 
some  of  the  plaintiffs  in  error  that  she  did 
not  have  any  claim  against  tbe  estate  and 
would  not  assert  one.  Her  relations  with 
tbe  plaintiffs  in  error  were  fiduciary,  and, 
having  Informed  them  that  she  did  not  have 
and  would  not  assert  a  personal  claim  against 
tbe  estate,  equity  and  good  conscience  requir- 
ed, when  she  had  filed  a  claim  against  the 
estate,  that  she  should  give  tbe  legatees  no- 
tice of  this  fact,  and  thus  afford  them  au 
opportunity  to  contest  it  We  think  the  case 
made  by  the  plaintiffs,  in  view  of  aU  the  cir- 
cumstances, falls  within  the  rule  to  the  ef- 
fect that  a  court  of  equity  will  Interfere  to 
restrain  the  use  of  an  advantage  gained  In 
a  court  of  ordinary  jurisdiction,  where  such 
advantage  has  been  gained  by  tbe  fraud  of 
tbe  prevailing  party.  Pearce  v.  Olney,  20 
Conn.  644. 

The  judgment  of  tbe  district  court  is  re- 
versed, with  instructions  to  enter  a  judg- 
ment setting  aside  the  allowance  of  tbe  claim 
by  the  county  court 

Judgment  reversed. 

MUSSER,  C.  J.,  and  HILL,  J.,  concur. 

Supplemental  Opinion. 

GABBERT,  J.  Some  question  appears  to 
have  arisen  in  tbe  minds  of  counsel  regard- 
ing tbe  effect  of  our  ruling.  When  the  judg- 
ment we  have  directed  is  entered,  tbe  mat- 
ter of  the  claim  of  Miss  Marshall  will  stand 
for  hearing  and  trial  de  novo,  before  the 
county  court  on  notice  to  tbe  parties  Inter- 
ested in  the  estate  of  the  testatrix.  Noth- 
ing in  tbe  opinion  la  to  be  construed  as  hold- 
ing that  her  claim  is  invalid.  This  is  a 
question  which  the  county  court  must  de- 
termine, if  further  proceedings  are  had  In 
that  tribunal. 
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(Colo. 


SABKISIAN  r.  PEOPLE. 
(Supreme  Court  of  Colorado.     Jan.  6,  1914.) 

1.  CBimiTAi,  Law  (H  419,  420*)— Bvidbncb— 

HXABSAT. 

On  a  trial  for  using  instruments  on  a  preg- 
nant woman  with  intent  to  procure  a  miscar- 
riage, the  testimony  of  such  woman  that,  in 
response  to  an  inquiry  as  to  whether  he  knew 
any  doctor  that  would  help  her  out  of  her  trou- 
ble, a  druggist  told  her  that  he  would  give 
her  the  name  of  a  doctor  who  would,  and  then 
wrote  accused's  name  on  a  cal^  and  gave  it  to 
her,  with  no  evidence  connecting  accused  with 
such  druggist  or  showing  that  the  druggist  had 
any  authority  to  represent  accused,  was  hear- 
say and  improperly  admitted,  though  the  card 
was  comiwtent  to  show  how  she  came  to  go  to 
accused's  office. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  973-983;  Dec.  Dig.  §f  419, 
420.*] 

2.  CBIUINAI.  Ii*.W   (H  419,   420*)— EVIDBHCB— 

Hkabsat. 

On  a  trial  for  nsing  instmmenta  on  a  preg- 
nant woman  with  intent  to  procure  a  miscar- 
riage, the  testimony  of  such  woman  that  she 
left  a  request  with  accused's  wife  to  have  him 
call  her  up  on  his  return  to  his  office  was  not 
hearsay  but  evidence  of  a  fact. 

[Ifid.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {f  973-983 ;  Dec  Dig.  H  419, 
420.*] 

Uabbert,  J.,  dissenting. 

En  Banc.  Error  to  District  Oonrt,  City  and 
County  of  Denver ;  Harr;  C.  Blddle,  Judge. 

T.  Sarklslan  was  convicted  of  an  offense, 
and  he  brings  error.    Beversed. 

O.  N.  Hilton,  E.  N.  Burdldc,  and  Ben  B. 
Laska,  all  of  Denver,  for  plaintiff  In  error. 
Benjamin  Griffith,  Atty.  Gen.,  and  Charles 
O'Connor,  Asst  Atty.  Gen.,  for  defendant  In 
error. 

GABBIGUES,  J.  1.  Defendant  was  con- 
victed of  violating  the  statute  which,  so  far 
as  applicable  to  this  case,  provides:  That 
every  person  who  shall  use  or  attempt  to  use 
any  instrument  with  the  Intention  to  procure 
a  miscarriage  of  any  woman  then  being  with 
child  shall  be  punished,  etc.  M.  A.  S.  (Bev. 
Ed.  1912)  {  1775.  The  information,  omitting 
formal  parts,  charges:  "That  T.  Sarldslan 
on,  to  wit,  the  28th  day  of  October,  A.  D. 
1911,  at  the  city  and  county  of  Denver,  state 
of  Colorado,  did  then  and  there  unlawfully, 
feloniously,  and  maliciously  use  and  cause 
to  be  used  a  certain  instrument  and  instra- 
ments  with  the  intention  to  procure  a  miscar- 
riage of  one  Floy  Bipley ;  the  said  Floy  Bip- 
ley  being  then  and  there  a  woman  then  and 
there  with  child,"  etc. 

[1, 2]  2.  On  the  trial,  Floy  Bipley  was  per- 
mitted, over  the  objection  of  defendant,  to 
testify  for  the  prosecution  that  she  asked  a 
certain  druggist  In  DenvOT  if  he  knew  any 
doctor  who  wonld  help  her  out  of  her  trouble, 
and  the  druggist  replied  that  he  knew  all 
doctors  would  not  do  snch  things  (produce 
abortions),  but  that  he  would  give  her  the 


name  of  one  who  would,  and  then  wrote  the 
name  of  the  defendant  upon  a  card  which  he 
gave  her.  There  la  no  evidence  whatever  in 
any  way  connecting  the  defendant  with  the 
druggist  or  tending  to  show  that  he  had  any 
authority  to  represent  the  defendant  What 
the  druggist  told  the  witness  about  defend- 
ant producing  abortions  was  purely  hearsay, 
and  its  unfairness  and  danger  to  the  defend- 
ant on  a  criminal  trial  of  this  character  is 
so  apparent  that  it  is  impossible  to  say  what 
effect  It  may  have  had  on  the  minds  of  the 
jurors.  When  one  is  on  trial  charged  with 
a  crime  of  this  nature,  to  admit,  as  evidence 
In  cbiet  for  the  prosecution,  statements  of 
another  that  he  knew  defendant  did  such 
criminal  acts  is  error.  Such  statements  are 
hearsay  and  Inadmissible.  The  prosecution 
would  not  have  been  permitted  to  show  by 
the  druggist,  as  a  part  of  the  people's  case  in 
chief,  that  he  knew  defendant  was  engaged 
in  the  business  of  producing  abortions.  It 
was  not  the  Introduction  of  the  card  in  evi- 
dence, upon  which  defendant's  name  was 
written,  that  was  erroneous;  that  was  ad- 
missible as  a  fact  In  explanation  of  how 
Floy  Bipley  came  to  go  to  defendant's  office; 
but  what  the  druggist  said  about  defendant 
being  in  the  business  of  producing  abortions. 
Also  the  testimony  that  she  left  a  request 
with  defendant's  wife  to  have  him  call  her 
np  on  his  return  was  not  hearsay ;  it  was  ad- 
missible as  evidence  of  a  fact 

The  judgmoit  will  be  reversed. 

While  a  majority  of  the  court  are  of  the 
opinion  the  case  should  be  reversed  for  the 
error  above  Indicated,  the  writer  believes 
other  prejudicial  errors  were  committed  on 
the  triaL 

The  court  instructed  the  jury,  omitting  the 
italicized  words:  "You  are  not  at  liberty 
to  disbelieve  as  jurors  if  from  the  evidence 
yqu  believe  as  men.  Tour  oath  imposes  on 
you  no  obligation  to  doubt  where  no  doubt 
would  exist  if  no  oath  had  been  administer- 
ed." I  think  thU  Instruction,  with  the  ital- 
icized portion  omitted,  is  bad,  though  in  view 
of  what  is  said  in  McQueary  v.  People,  48 
Colo.  214,  110  Paa  210,  2  Ann.  Cas.  660,  it 
may  not  be  reversible  error  where  the  jury 
are  told  in  some  other  appropriate  instruction 
that  they  are  to  find  from  the  evidence.  The 
reason  I  think  It  bad  is  it  tells  each  juror 
he  is  not  at  liberty  to  disbelieve  as  a  juror  if 
he  believes  as  a  man.  The  guilt  of  an  ac- 
cused In  a  criminal  trial  must  be  found  from 
the  evidence  produced  in  court  A  juror 
might  as  a  man  and  citizen,  from  sources 
wholly  outside,  believe  defendant  guilty,  and 
to  impress  upon  him,  if  he  believes  as  a  man 
the  accused  is  guilty,  that  it  is  his  duty  to 
convict  is  erroneous.  The  instruction  is  at- 
tacked, however.  Including  the  clause  "if 
from  the  evidence."  This  instruction,  "If 
from  the  evidence  you  believe  as  men,"  etc., 
probably  bad  its  origin  in  the  Spies  Case, 
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122  III.  1,  12  K.  XL  866,  17  K  E.  898,  S  Am. 
St  B«p.  320,  wbere  It  was  upheld  by  the 
Supreme  Court  of  Illinois,  and  has  since 
been  approved  by  many  eminent  courts.  In 
Blashfield  on  Instmctions,  §  304,  the  author. 
In  speaking  of  this  kind  of  an  instruction, 
says  it  has  been  held  proper  to  give  such 
an  instruction  where  it  is  used  in  connection 
with  "the  evidence."  In  Boblnson  t.  State, 
18  Wyo.  217,  106  Pac.  24,  the  instmctlon  was 
giTon  with  the  phrase  "if  from  the  evidence" 
omitted,  as  in  this  case,  and  the  Supreme 
Court  of  that  state  declined  to  uphold  the  In- 
stmctlon given  In  that  form.  I  believe  the 
Instruction  proper  when  correctly  given;  but 
I  do  not  approve  the  form  in  which  it  was 
given  In  this  caa&  Administering  an  oath 
creates  no  mental  barrier  or  distinction  be- 
tween Jurors  and  other  men.  They  are  atlU 
men,  and  there  Is  no  reason  why  a  Juror 
should  doubt  simply  because  he  has  taken 
an  oath,  if  as  a  man  and  dtlzen  the  evidence 
in  the  case  satisflee  him  beyond  a  reasonable 
doubt  of  the  defendant's  guilt  A  Juror's 
oath  cannot  change  the  operation  of  his 
mind,  by  which,  as  a  man,  he  arrives  at  a 
belief  from  the  evidence.  The  human  mind  is 
a  reasoning  machine,  and  the  administration 
of  an  oath  does  not  change  Its  operation. 
The  oath  constitutes  no  factor  in  the  mental 
process  of  arriving  at  a  verdict  based  upon 
the  evidence:  It  does  not  enlarge  or  restrict 
ordinary  mental  operations.  Its  purpose  is 
to  throw  around  the  Juror,  so  far  as  organ- 
ized government  can,  a  restraint  against 
wrong,  fraud,  or  corruption  by  requiring  that 
he  wUl  well  and  truly  try  the  Issues  and  a 
true  deliverance  make.  But,  when  a  verdict 
is  reached,  it  is,  after  all,  but  the  opinion  of 
men,  based  upon  their  experience  as  such,  and 
the  evidence  In  the  case. 

I  also  think  the  motion  to  quash  the  Infor- 
mation should  have  been  sustained.  It  con- 
tains no  allegation  as  to  the  manner  of  using 
tbe  instrument,  and  it  will  be  observed  that 
there  Is  no  spedflc  charge  that  It  was  used 
on  any  person.  It  simply  says  that  it  was 
used  with  the  Intent  to  procure  a  miscarriage 
of  Floy  Ripley.  The  motion  to  quash  was 
interposed  In  apt  time  on  this  ground  and 
overruled.  The  information  follows  no  ap- 
proved form,  80  far  as  I  have  been  able  to 
discover.  The  Intention  was  evidently  to 
plead  in  the  language  of  the  statute,  which 
in  some  cases  is  sufficient  especially  where 
the  statute  describes  the  acts  constituting 
the  ofTense;  but  where  the  statute  does  not 
80  specify,  as  here,  then  generally  good  plead- 
ing requires  that  the  facts  constituting  the 
offense  be  pleaded.  Sdmeider  v.  People,  30 
Colo.  493,  71  Pac.  369;  Cochran  ▼.  People, 
175  IIL  28,  01  N.  B.  846;  People  T.  Olmstead, 
30  Mich.  431;  State  v.  Potter,  28  Iowa,  664. 
I  think  this  should  have  been  done  in  the 
case   hM«.     Tbe   Information    ondoubtedly 


would  have  been  held  sufficient  had  It  stated 
that  the  defendant  used  or  attempted  to  use 
an  Instrument  on  Floy  Ripley,  a  woman  then 
and  there  being  with  child,  by  thrusting  it 
into  her  private  parts  with  Intent  to  procore 
her  miscarriage. 

I  am  authorized  to  state  that  Mr.  Justice 
HILL  and  Mr.  Justice  SCOTT  concur  in  tbe 
views  herein  expressed. 

Beversed. 

WHITE,  J.,  not  participating.  OABBERT, 
J.,  dissents. 

OABBEBT,  J.  (dissenting).  I  do  not  con- 
cur in  the  Judgment  of  reversaL  It  is  based 
solely  upon  the  ground  that  it  was  error  to 
admit  in  testimony  the  statement  of  the  prose- 
cuting witness  to  the  effect  that  the  druggist 
told  her  he  knew  a  doctor  who  wonld  help 
her  out  of  her  trouble.  Conceding  that  this 
testimony  was  not  admissible,  it  is  clear  that 
the  defendant  was  not  prejudiced  by  its  ad- 
mission. The  two  important  questions  of  fact- 
involved  were  whether  tbe  prosecuting  wit- 
ness was  pregnant  at  the  time  she  caUed  up- 
on the  defendant,  and,  if  she  was,  whether  he 
attempted  at  her  solicitation  to  cause  her  to 
have  a  miscarriage.  The  testimony  stands  un- 
disputed that  when  the  witness  visited  the 
defendant  she  was  pregnant  and  went  to  him 
for  the  express  purpose  of  having  an  abortion 
produced.  The  defendant  admitted  that  she 
told  him  she  had  been  having  illicit  relations 
and  that  she  wanted  to  know  whether  she 
was  pregnant.  He  also  admitted  that  he 
treated  the  witness  for  the  purpose  of  over- 
coming some  difficulty  of  the  womb.  It  ap- 
pears without  question  that  after  this  treat- 
ment dead  foetal  tissue  was  removed  from 
that  organ.  In  the  face  of  the  undisputed 
facts  that  the  witness  was  pregnant,  that  her 
sole  object  in  calling  upon  the  defendant  was 
to  have  him  cause  her  to  have  a  miscarriage, 
and  that  afte$  he  treated  her  she  was  reliev- 
ed of  foetal  tissue,  the  Jury  very  naturally 
did  not  believe  his  testimony. 

Why  should  he  treat  the  prosecuting  wit- 
ness for  any  purpose  except  to  produce  an 
abortion  when  she  went  to  him  for  that  pur- 
pose only?  With  her  pregnancy  and  purpose 
standing  undisputed  and  the  defendant  ad- 
mitting, as  he  did,  that  he  treated  her,  when 
according  to  the  undisputed  facts  his  object 
could  have  been  none  other  than  to  cause 
her  to  have  a  miscarriage,  and  that  there- 
after she  was  in  the  condition  which  would 
result  from  the  use  of  Instruments  with  in- 
tent to  produce  an  abortion,  It  is  evident  be- 
yond question  that  admitting  the  statement 
of  the  druggist  could  not  and  did  not  have 
the  slightest  influence  upon  the  Jury. 

In  my  opinion  the  Judgment  of  the  district 
court  should  be  affirmed. 
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NORMAN  T.  McCarthy. 

(Siipnme   Court  of  Colorado.     Dec.   1,  1913. 
Behearin?  Denied  Jan.  12,  1914.) 

1.  Bnxs    AND    NoTKs    ({   64*)  —  Delivxbt — 
Statutes— "Ohkok." 

Under  Rev.  St  1908,  $  4464,  prescribing 
the  requirements  of  a  negotiable  instrument, 
section  4648  defining  a  "check"  as  a  bill  of  ex- 
change drawn  on  a  bank  payable  on  demand, 
and  section  4479  declaring  that  every  negoti- 
able instrument  is  incomplete  until  delivery 
for  the  purpose  of  giving  effect  thereto,  and  that 
as  between  the  immediate  parties  the  delivery 
may  be  shown  to  have  been  conditional,  the 
drawer's  delivery  of  a  negotiable  check  to  the 
payee  on  condition  that  it  was  to  be  paid  only 
if  it  was  determined  by  litigation  that  the 
drawer  was  not  entitled  to  hold  property  as 
against  an  attachment,  with  a  showing  that 
such  condition  was  not  and  coald  not  be  ful- 
filled, was  not  a  completed  contract. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  104;    Dec.  Dig.  {  64.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1109-1112;   voL  8,  p.  7600.] 

2.  EviDENcK   (t   431*)— Pabol   Bviderob   to 
Vaby  Whiting— Check. 

In  view  of  Rev.  St  1908,  f  4479,  declar- 
ing every  contract  on  a  negotiable  instrument 
to  be  incomplete  until  delivery  for  the  purpose 
of  giving  effect  thereto,  and  that  as  between 
immediate  parties  the  delivery  duty  be  shown 
to  have  been  conditional,  parol  evidence  is  ad- 
missible to  show  that  there  was  no  complete 
delivery ;  the  evidence  in  such  case  not  varying 
the  terms  of  a  written  contract  but  merely 
showing  the  want  of  delivery  essential  to  make 
the  writing  a  contract 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1975-1980;    Dec.  Dig.  $  431.*] 

3.  Biu.8   AND   Notes   (|   64*)— Conditionai. 
Deuveby  or  Check. 

There  is  nothing  in  the  statute  of  frauds 
that  requires  a  contract  for  the  conditional  de- 
livery of  a  check  to  be  in  writing. 

[S)d.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  104;    Dec.  Dig.  §  64.*] 

Error  to  District  Court,  Cheyenne  County; 
J.  W.  Sheafor,  Judge. 

Action  by  C.  H.  Norman  against  W.  R.  Mc- 
Cartby.  Judgment  for  defendant,  and  plaln- 
tur  brings  error.    AflSrmed.       ^ 

A.  B.  Bowe^  of  Cheyenne  Wells,  for  plain- 
tiff in  error.  Viggo  H.  Johnson,  of  Cheyenne 
Wells,  for  defendant  in  error. 

MUSSER,  C.  J.  In  the  court  below,  the 
plaintiff  in  error  filed  a  complaint  against 
the  defendant  in  error  to  recover  on  a  check 
drawn  by  the  latter  in  favor  of  the  former. 
The  answer  admitted  the  check,  but  denied 
that  it  had  been  given  for  value,  and  for  a 
further  answer  It  was  alleged  that  the  de- 
fendant McCarthy  was  the  own«r  of  certain 
household  property;  that  the  plaintiff  Nor- 
man served  a  writ  of  attachment  running 
against  another  party  in  a  suit  tliat  had  been 
commenced  before  a  Justice  of  the  peace, 
and  took  possession  of  the  said  property  of 
McCarthy  by  virtue  of  the  writ;  that  McCar- 
thy thereupon  sought  to  regain  iMMsession 
»t  his  property  and  gave  the  check  to  Nor- 
man, the  sheriff.  In  lieu  of  a  tiond,  to  become 


payable  In  case.  In  the  trial  of  tbe  right  of 
property,  judgment  should  be  r^idered 
against  the  defendant  McCarthy  as  inter- 
vener; tliat  the  property  was  thereupon  re- 
leased by  the  plaintiff  Norman,  and  in  effect 
it  was  alleged  that  the  plaintiff  in  tbe  attach- 
ment suit  failed  to  sustain  the  attachment 
In  his  reply  Norman  alleged  that  the  check 
was  given  as  payment  of  the  debt  due  from 
the  defendant  in  the  attachment  suit  The 
lower  court,  after  hearing  the  testimony, 
directed  a  verdict  in  favor  of  the  defendant 
McCarthy,  and  it  is  sought  to  review  this  ac- 
tion of  the  court  by  this  writ  of  error. 

In  the  brief  of  plaintiff  in  error,  it  is  said: 
"There  are  nine  assignments  of  error  in  the 
abstract,  but  they  may  all  be  discussed  under 
the  general  proposition  that  there  was  no  de- 
fense alleged  in  the  answer  of  tbe  defendant 
The  only  defense  attempted  to  be  alleged 
therein  is  a  parol  ag:reement  between  the 
plaintiff  and  defendant,  contemporaneous 
with  the  execution  and  delivery  of  the  check, 
to  the  effect  that  the  check  was  in  nq  case 
to  be,  or  be  considered,  a  check,  but  was  given 
and  received  in  lieu  of  an  intervener's  bond, 
to  become  payable  only  if,  in  case  of  a  trial 
of  right  of  property,  Judgment  should  be 
rendered  against  tbe  defendant  as  intervener. 
That  is  to  say,  the  check  was  never  to  be 
paid,  except  upon  a  possible  contingency." 
He  then  proceeds  to  argue  that  tbe  effect  of 
a  negotiable  instrument  cannot  be  changed, 
altered,  or  modified  by  parol  evidence  except 
In  case  of  fraud  or  mistake,  of  which  allega- 
tion is  made  in  the  pleading. 

It  is  not  alleged  in  tbe  answer  that  tbe  con- 
temporaneous agreement  that  tbe  check  was 
delivered  to  be  paid  only  upon  a  possible 
contingency  was  a  parol  agreement  There 
is  nothing  in  the  answer  to  show  that  It  was 
either  written  or  verbal,  and  tbe  allegation 
would  be  sustained  by  proof  of  either.  So 
that  apparently  the  real  contention  of  the 
plaintiff  in  error,  in  view  of  our  statutes,  is 
a  demurrer  to  the  evidence  of  the  contempo- 
raneous agreement,  more  than  to  the  defense 
alleged  in  tbe  further  answer.  Tbe  evidence 
is  practically  omitted  from  tbe  abstract,  but 
enough  appears  therein  and  from  the  admis- 
sions in  the  briefs  to  show  that  the  condition 
upon  which  tbe  check  was  delivered  rested 
wholly  on  a  verbal  agreement,  and  that  tbe 
court  admitted  parol  testimony  at  the  trial 
to  prove  that  agreement  Plaintiff  In  error 
asserts  that  tbe  check  was  a  negotiable 
instrument  under  section  4464,  Rev.  Stat 
(which  is  section  1  of  our  negotiable  instru- 
ment act),  and  it  must  be  admitted  that  it 
conformed  to  all  tbe  requirements  set  forth 
in  tliat  section  In  order  that  an  instrument 
be  negotiable.  Section  4648,  Rev.  Stat,  says  , 
tliat  a  check  la  a  "bill  of  exchange  drawn 
on  a  bank,  payable  on  demand,"  and  makes 
the  provisions  of  the  negotiable  instrument 
act,  applicable  to  a  bill  of  exchange  pay- 
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able  on  demand,  ai)ply  to  a  check.  Every 
bill  of  exchange  possessing  the  requirements 
of  section  4464  Is  a  negotiable  instrument, 
and,  as  this  check  possessed  those  require- 
ments, it  was  snch  an  Instrument  Section 
4479,  Is  as  follows:  "Every  contract,  on  a 
negotiable  instrument  Is  incomplete  and 
revocable  until  delivery  of  the  instrument 
for  the  purpose  of  giving  effect  thereto. 
As  between  Immediate  parties,  and  as  re- 
gards a  remote  party  other  than  a  holder 
in  due  coiirse,  the  delivery,  in  order  to  be 
effectual,  must  be  made  either  by  or  under 
the  authority  of  the  party  making,  drawing, 
accepting  or  indoiaing,  as  the  case  may  be; 
and  In  such  case  the  delivery  may  be  shown 
to  have  been  conditional,  or  for  a  special 
purpose  only,  and  not  for  the  purpose  of 
transferring  the  property  In  the  Instrument 
But  where  the  Instrument  Is  in  the  hands  of 
a  holder  in  due  course,  a  valid  delivery 
thereof  by  aU  parties  prior  to  him  so  as  to 
make  them  liable  to  him  is  conclusively  pre- 
sumed. And  where  the  instrument  Is  no 
longer  In  the  possession  of  a  ytntj  whose 
signature  appears  thereon,  a  valid  and  in- 
tentional delivery  by  him  is  presumed  until 
the  contrary  is  proved."  It  appears  from 
this  section  that  the  contract  expressed  on 
the  Instrument  is  Incomplete;  that  is,  it  Is 
not  entered  into,  until  the  Instrument  Is  de- 
livered for  the  purpose  of  giving  effect 
thereto.  Delivery  of  the  instrument  Is  an 
essential  element  to  complete  the  contract 
written  thereon  and  of  necessity  this  essen- 
tial element  cannot  at>pear  on  the  face  of 
the  instrument  As  between  the  immediate 
parties,  the  delivery  may  be  shown  to  have 
been  conditional,  and,  if  that  Is  shown,  the 
delivery  la  not  made  until  the  fulfillment  of 
the  condition  or  the  happening  of  the  contin- 
gency npon  which  the  delivery  is  to  become 
absolute,  if  in  the  course  of  events  it  tran- 
spires that  that  condition  or  contingency  can- 
not happen,  then  there  has  been  no  delivery, 
and  the  apparent  contract  expressed  on  the 
face  of  the  Instrument  was  not  entered  Into, 
in  fact  was  not  a  contract  Under  the  stat- 
ute, as  long  as  the  instrument  remains  in  the 
possession  of  a  person  whose  signature  ap- 
pears thereon,  as,  for  instance,  in  the  posses- 
sion of  the  maker  or  drawer,  there  Is  no 
presumption  of  delivery  from  that  person. 
When,  however,  the  instrument  is  no  longer 
In  the  possession  of  a  party  whose  signature 
aivears  thereon,  a  delivery  from  the  persons 
whose  slgnatnres  do  appear  thereon  is  pre- 
snmed  until  the  contrary  appears.  When  the 
Instrument  Is  in  the  possession  of  a  holder, 
in  due  course,  as  snch  holder  Is  defined  in  the 
act  that  presumption  becomes  condusive. 

[1]  Now 'the  action  on  the  check  in  the 
present  Instance  was  between  the  immediate 
parties,  the  payee  and  the  drawer,  and  the 
further  answer  alleged  that  the  check  was 
delivered  to  the  payee  upon  the  condition 
that  It  was  to  be  paid  only  in  the  event  that 


it  was  determined  that  the  drawer  was  not 
entitled  to  bold  the  property  as  against  the 
attachment  which  property  he  kept  in  his 
possession.  And  it  was  further  alleged  in 
effect  that  the  course  of  events  in  the  attadi- 
ment  suit  was  such  that  the  drawer  was  en- 
titled to  retain  the  property,  and  that  the 
condition  upon  which  the  delivery  of  the 
check  was  to  become  absolute  was  not  ful- 
filled and  could  not  be.  '  This  conditional 
delivery  alleged  was  certainly,  within  the 
contemplation  of  the  statute,  one  which  may 
be  shown  as  between  immediate  parties,  and 
the  further  allegatlons  showed  that  the  de- 
livery required  by  the  statute  to  complete 
the  contract  expressed  on  the  check  was 
never  made,  and  on  that  account  the  check 
was  not  a  completed  contract  The  further 
answer,  therefore,  was  sufficient  to  consti- 
tute a  defense. 

[2,  S]  The  parol  testimony  admitted  did 
not  contradict  or  vary  the  terms  of  a  written 
contract  It  merely  showed  the  want  of  an 
element,  to  wit,  delivery  essential  to  make 
the  writing  a  contract.  To  lllnstrate:  A  man 
may  make,  sign,  and  acknowledge  an  instru- 
ment in  form  a  complete  deed  to  real  estate 
and  lay  It  in  his  desk,  thinking  that  he  may 
deliver  it  to  the  grantee  on  the  morrow. 
During  the  night,  he  may  conclude  that  he 
will  not  make  the  deed,  and,  on  going  to  his 
desk  in  the  morning,  he  finds  that  the  'deed 
had  been  stolen.  It  was  not  a  deed,  for 
one  essential  element  to  make  it  such  was 
lacking,  namely,  delivery.  In  an  action  to 
set  aside  the  apparent  deed,  it  could  not  be 
said  that  parol  testimony  as  to  the  facts 
would  contradict  or  vary  a  deed  or  contract 
It  would  merely  show  that  what  appeared  to 
be  a  deed  was  In  fact  not  one  for  the  want 
of  an  essential  element  which  could  not  ap- 
pear on  the  face  of  the  deed.  The  apparent 
contract  written  on  a  check  is  not  a  com- 
plete contract  until  the  delivery  thereof  Is 
or  becomes  unconditional.  In  some  cases  this 
delivery  is  conclusively  presumed  and  in 
others  it  is  presumed  until  the  contrary  ap- 
pears. The  presumption  of  course  is  evi- 
dence of  delivery.  As  between  Immediate 
parties,  this  presumption  may  be  overcome 
by  showing  that  the  delivery  was  conditional, 
and  when  that  is  shown  the  apparent  con- 
tract written  on  the  check  is  shown  not  to  be 
a  completed  contract,  but  one  which  wUl  be 
completed  if  the  condition  is  fulfilled,  and 
which  cannot  be  completed  if  the  condition 
becomes  impossible  of  fulfillment  Testimony 
which  shows  a  conditional  delivery  of  a 
check  does  not  contradict  or  vary  the  terms 
of  a  written  contract,  for  the  check  is  not  a 
contract  until  the  delivery  is  unconditional 
as  the  statute  requires.  Such  testimony 
merely  shows  that  the  essential  element 
of  delivery  is  laddng — an  element  that  could 
not  appear  on  the  check  and  which  can  ap- 
pear only  from  evidence  outside  of  the  check, 
either  by  presumption  or  actual  testimony. 
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There  is  nothing  in  the  negotiable  Instru- 
ment  act,  nor  In  our  statute  of  frauds,  that 
requires  a  contract  of  conditional  delivery 
to  be  in  writing.  Tills  being  so,  it,  of  course, 
may  rest  In  parol.  As  the  statute  provides 
that  such  a  delivery  may  be  shown  in  certain 
instances,  U  the  contract  for  it  rests  in  parol, 
it  can  be  shown  only  by  parol  testimony. 
Thus  it  is  seen  tliat  the  rule  that  a  written 
contract  cannot  be  changed  by  parol  testi- 
mony Is  not  applicable  in  the  present  case. 
The  defendant  in  error  asserts  that  there 
had  been  an  entire  failure  of  consideration 
for  the  check,  and  that  the  parol  testimony 
was  admissible  jto  show  that  fact  He  cites 
a  line  of  authorities  to  the  effect  that  a  fail- 
ure of  consideration  may  be  shown  by  parol 
in  order  to  defeat  a  contract  Those  au- 
thorities are  based  upon  the  proposition  that 
without  a  consideration  an  apparent  con- 
tract is  not  a  contract  It  is  not  necessary 
to  go  into  that  It  is  enough  to  show  that 
under  our  statute  the  check  was  not  a  com- 
pleted  contract  for  want  of  a  sufficient  de- 
livery.   The  judgment  is  affirmed. 

Judgment  affirmed. 

WHTTB  and  BAILET,  33.,  concur. 


PEOPLE  ex  rel.  COLORADO  BAB  ASS'N  v. 

PATTERSON. 
(Supreme  Court  of  Colorado.     Jan.  12,  1014.) 
Attobnet  and  Client  (|  44*)— Disbaem3;nt— 

CORDTTCT   WARSANTED. 

An  attorney,  who  was  employed  to  conduct 
a  contest  before  the  United  States  land  office 
involving  a  homestead  entry,  made  an  agree- 
ment with  the  entryman  whereby  she  agreed  to 
relinquish  hep  rights  for  57.50.  Thereafter  he 
represented  to  his  client  that  the  land  was  very 
vtunabie  and  that  he  could  procure  a  relinquish- 
ment for  $50.  Held  that,  even  though  this  con- 
duct was  before  a  tribunal  over  which  the  state 
courts  had  no  jurisdiction,  nevertheless,  as  at- 
torneys admitted  to  practice  in  the  state  courts 
were  ex  officio  admitted  to  the  federal  land 
offices,  the  attorney  should  be  disbarred,  for  his 
conduct  amounted  to  obtaining  money  under 
false  pretenses. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  U  SB,  66,  ii2;  Dec.  Dig.  { 
44.'] 

En  Banc.  Proceeding  by  the  People,  on 
the  relation  of  the  Colorado  Bar  Association, 
against  James  B.  Patterson,  an  attorney. 
Bespondent  disbarred. 

S.  C.  Warner,  of  Denver,  for  petitioner. 
Quitman  Brown,  of  Sterling,  for  respondent 

PBB  ODBIAM.  The  respondent  is  charged 
with  unprofessional  conduct  as  a  lawyer  li- 
censed to  practice  in  this  state.  The  sul>- 
Btance  of  the  Information  is  that  the  respond- 
ent, James  B-  Patterson,  is  a  resident  of  the 
town  of  Sterling,  Colo.,  and  at  the  time  was 
engaged  in  the  practice  of  law  at  that  place; 
that  one  Octave  Oervais  engaged  him  to 
conduct  a  contest  before  the  United  States 


land  office  at  Sterling,  involving  a  homestead 
entry  by  Cora  McCombs;  the  fee  for  snch 
services  was  to  be  $25. 

Gervais  resided  at  Denver  and  returned  to 
that  dty  after  filing  his  contest  at  the  Ster- 
ling land  office  on  the  23d  day  of  May,  1907. 
On  the  30th  day  of  June,  Patterson  wrote  his 
client  at  Denver  as  follows: 

"I  served  the  notices  on  the  lady  who  form- 
erly owned  the  40  acres  that  you  contested. 
The  day  before  I  was  up  to  see  her  she  was 
offered  $400.00  for  the  land.  She  went  to  le- 
llnquish  and  found  that  yon  had  a  contest  on 
it  She  was  awful  mad.  I  tried  to  get  her 
to  let  us  have  a  relinquishment  but  she  would 
not  listen  to  that  at  all  at  first  At  last  she 
said  that  if  you  would  give  her  $50.00  she 
would  relinquish  and  If  not  she  would  fight 
you  to  a  finish.  I  believe  that  It  will  be  best 
to  buy  her  off  as  she  can  make  a  lot  of  ex- 
pense for  us  as  well  as  a  lot  of  trouble. 
What  do  you  think?  Let  me  bear  from  you 
by  return  mail. 

"Tours  truly,  Jas.  B.  Patterson. 

"The  land  is  under  both  reservoir  and 
ditch.  It  is  fine.  I  was  out  and  looked  it 
over  myself." 

In  response  to  this  letter  Gervais  wrote 
Patterson  making  some  inquiry  as  to  why 
McCombs  should  reduce  the  price  from  $400 
to  $50,  and  on  July  6,  1907,  the  respondent 
Patterson  wrote  Gervais  as  follows: 

"Sterling,  Colo.,  July  6,  1907. 

"Mr.  Octave  Gervais,  Denver,  Colo. — Dear 
Sir:  Tour  letter  received  and  I  will  now  an- 
swer. The  reason  that  she  dropped  from 
$400.00  to  $50.00  is  that  she  can't  sell  for  any 
price.  If  she  could  she  would.  She  could 
get  It  without  any  trouble.  The  land  lies  in 
the  SiHlngdale  valley  and  is  the  best  of  land. 
The  $50.00  includes  all  her  improvements. 
Ton  will  make  a  mistake  if  you  give  this  up 
for  a  dry  farm.  This  con  all  be  irrigated 
from  the  new  irrigation  reservoir's  ditch. 
Tou  stay  right  by  this.  It  is  a  good  piece  of 
land.    Tours  truly,  Jas.  B.  Patterson." 

Later,  Patterson  came  to  Denver  and  re- 
ceived from  Gervais  $50.  The  receipt  for 
this  money  is  in  language  as  follows: 

"Denver,  Colo.  July  15,  1907. 

"Becelved  of  Octave  Gervais,  fifty  and 
no/00  dollars,  with  which  to  purchase  Cora  C. 
Hudspeth's  relinquishment    $50.00. 

"Jas.  B.  Patterson." 

The  facts  were  that  Patterson  made  an  ar- 
rangement with  the  entryman,  McCombs,  nte 
Hudspeth,  to  purchase  the  relinquishment 
for  $15,  and  he  and  Hudspeth  were  to  divide 
that  amount  between  them,  which  was  done. 
There  was  no  basis  for  his  statement  that  the 
relinquishment  would  cost  $50.  The  testimo- 
ny shows  there  were  no  improvements  on 
the  land,  and  his  own  testimony  shows  that 
the  entryman  was  not  offered  $400  the  day 
before  he  wrote  the  letter,  nor  any  other  sum. 

[1]  While  the  testimony  is  somewhat  con- 
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flicting  In  certain  partlcuIaTS,  it  la  undisputed 
that  Patterson  received  the  $50  from  his  cli- 
ent for  the  sole  purpose  of  purchasing  the 
reUnQulshment,  and  by  representing  that  this 
would  cost  tliat  sum.  Such  representation 
appears  to  have  been  absolutely  untrue,  and, 
after  paying  the  entryman  the  agreed  sum 
of  $7.S0  for  her  relinquislunent,  he  retained 
$42.50  for  his  own,  and  thus,  by  means  of 
the  fiilse  representations  in  his  letters  and 
verbally,  he  defrauded  bis  client  of  that 
amount  This  conduct  of  Patterson  Is  inex- 
cusable. The  brief  of  respondent  Is  devoted 
solely  to  his  challenge  to  the  Jurisdiction  of 
this  court,  it  being  alleged  that  the  legal 
services  of  Patterson  were  to  be  performed 
before  the  Department  of  the  Interior,  and 
not  before  the  courts,  and  for  such  reason  his 
fault,  if  any,  is  a  matter  for  the  considera- 
tion of  the  Department  of  the  Interior  alone, 
and  not  for  the  Supreme  Court  It  is  suffi- 
cient answer  to  this  to  say  that  the  Depart- 
ment of  the  Interior  admits  practicing  law- 
yers to  practice  before  that  department  upon 
the  faith  of  th^  licenses  to  practice  law  in 
the  state  courts,  without  any  examination  or 
regulation  by  the  department  It  is  true  that 
such  department  admits  to  practice  persons 
other  than  practicing  lawyers,  but  this  Is  up- 
on its  own  investigation  and  regulation.  But 
it  Is  the  duty  of  a  lawyer  practicing  at  the 
bar  of  tlie  state,  to  transact  whatever  busi- 
ness he  may  attend  to  in  a  reputable  and  hon- 
orable manner,  and  he  is  held  to  the  rule  of 
honorable  conduct  as  a  citizen,  whether  that 
conduct  relates  to  the  practice  of  the  pro- 
fession or  not  The  conduct  of  the  respond- 
ent In  this  case  constituted  obtaining  money 
from  his  client  under  false  pretenses,  and 
was  therefore  dishonorable. 

It  was  said  by  this  court  In  the  case  of  the 
People  V.  Sindlinger,  28  Colo.  258,  64  Pac. 
191,  as  follows:  "Under  the  laws  of  this  state 
and  the  rules  of  this  court  applicants  for  ad- 
mission to  the  bar  must  be  persons  of  good 
moral  character.  If  subsequent^  to  admis- 
sion an  attorney  is  guilty  of  such  conduct 
that  he  no  longer  possesses  this  qualification, 
his  name  should  be  stricken  from  the  rolls. 
The  relation  of  attorneys  to  their  clients  and 
the  courts  demands  that  they  be  persons  of 
Integrity.  If  In  business  transactions  they 
are  guilty  of  fraud  involving  moral  turpitude, 
they  are  not  ijersons  of  good  moral  character. 
The  conduct  of  respondent  has  not  only  been 
unprofessional,  but  dishonest  He  has  been 
guilty  of  obtaining  money  under  false  pre- 
tenses, has  taken  advantage  of  those  who 
employed  him  In  his  professional  capacity,  to 
defraud  them  of  money  which  came  into  his 
hands  by  virtue  of  such  employment,  and  has 
made  misrepresentations  to  a  client  for  the 
purpose  of  inducing  htm  to  advance  money 
which  he  has  appropriated  to  his  own  use. 
Sncb  conduct  Is  reprehensible  in  any  person, 
and  especially  so  with  respect  to  one  who 


Invites  the  confidence  of  the  public,  and 
those  who  employ  him  professionally,  by  rea- 
son of  the  fact  that  be  holds  a  certificate 
which,  under  the  laws  of  this  state,  authoriz- 
es him  to  practice  as  an  attorney  at  law." 

The  conduct  of  Gervais  in  this  proceeding 
Is  as  objectionable  as  that  of  the  respondent, 
for  when  he  made  demand  on  the  latter  for 
recompense,  be  insisted  on  the  payment  of 
$75,  when  but  $42.50  was  his  due.  So  that 
this  proceeding  was  instituted  by  Gervals 
with  that  purpose  in  view,  though  he  later 
accepted  the  correct  amount  It  is  clear 
that  his  purpose  was  to  use  this  proceeding 
to  collect  his  debt,  rather  than  to  bring  the 
wrongdoer  to  punishment  This  becomes  ap- 
parent ftom  his  letter  to  the  grievance  com- 
mittee of  the  bar  association,  wherein  he 
says  that  inasmuch  as  his  differences  with 
Patterson  were  arranged,  he  asks  a  with- 
drawal of  the  proceeding. 

The  rale  on  the  respondent  heretofore  is- 
sued, requiring  him  to  show  cause  why  he 
should  not  be  disbarred,  is  made  absolute, 
and  it  is  ordered  that  his  name  be  stricken 
from  the  roll  containing  names  of  attorneys 
authorized  to  practice  law  in  this  state. 

HILL,  J.,  not  participating. 


MINE  &  SMELTER  SUPPLY  CO.  v.  KUEN- 

ZEL  PROCESS   SMELTER  CO. 

(&IASON,  Intervener). 

(Supreme  Court  of  Colorado.     Jan.  6,  1014.) 

1.  Mechanics'  Liens  (§  281*)— Pboceedinqs 
— SuTFiciENCT  or  Evidence. 

Evidence,  In  proceedings  to  foreclose  a  me- 
chanics' lien  on  a  smelter  plant  for  materials 
famished  in  its  construction,  held  to  sustain  a 
finding  that  the  smelter  was  completed  before 
April  1st,  the  date  when  plaintiff  commenced  to 
famish  tiie  materials,  on  account  of  which  the 
Uen  was  claimed. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {{  565-572;  Dec  Dig.  ( 
281.»i 

2.  Mechanics'  Liens  (5  132*)— Fubnishinq 
Materials — Completion  of  Plant. 

Trackage  facilities  for  the  transportation 
of  ore  and  the  products  of  a  smelter  plant,  as 
well  as  a  refinery  which  might  or  might  not  t>e 
used  in  connection  with  the  smelter,  were  not  a 
part  of  the  completed  smelter  plant,  so  that  the 
fact  that  those  features  were  added  to  the 
plant  after  the  materials,  for  which  a  Hen  wa» 
claimed,  were  furnished  would  not  show  that 
the  plant  was  not  completed  when  such  mate- 
rials were  furnished  within  the  meaning  of  Scsa. 
Laws  1899,  p.  271,  {  9,  regairing  materialmen's 
lien  statements  to  be  filed  before  the  expiration 
of  two  months  after  completion  of  the  struc- 
ture. 

[Eid.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  190,  192-207;  Dec.  Dig.  i 
132.»] 

Error  to  District  Court,  Chaffee  County; 
Charles  A.  Wilkin,  Judge. 

Action  by  the  Mine  &  Smelter  Supply  Com- 
pany against  the  Kuenzel  Process  Smelter 
Company  and   M.   L.   Mason   as  Intervener. 
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Judgment  for  defendants,  and  plaintiff  btlnga 
error.    Affirmed. 

S.  H.  Thompson,  Jr.,  and  Bryant,  Nye  & 
Malbum,  all  of  Denver,  for  plaintiff  in  er- 
ror. G.  K.  Hartensteln,  of  Buena  Vista,  for 
Intervener. 

OABBIGUES,  J.  1.  Tbla  action,  brought 
by  the  supply  company,  plaintiff  in  error, 
against  the  process  company,  defendant  in 
error,  was  to  foreclose  mechanics'  Uens  on  a 
smelter  plant,  claimed  for  supplies,  materials, 
and  machinery  furnished  to  the  process  com- 
pany. The  principal  defendant  defaulted,  and 
upon  hearing,  Judgment  was  pronounced 
against  it  for  the  amount  of  the  claims,  bat 
by  leave  of  court,  one  Mason  was  permitted 
to  Intervene  and  contest  plaintiff's '  right  to 
Uens  on  the  smelter,  he  having  purchased  it 
at  execution  sale.  The  first  Uen  claim  state- 
ment, filed  October  28,  1910,  is  for  supplies 
furnished  by  plaintiff  between  April  1,  and 
August  23,  1910;  the  other,  filed  November 
1,  1910,  is  on  account  of  materials  furnished 
by  Fairbanks,  Morse  &  Co.,  between  April  10, 
and  June  SO,  1910^  duly  assigned  to  plain- 
tiff. 

2.  The  lien  statements  do  not  purport  to  be 
for  materials  furnished  towards  repairs  and 
improvements.  The  complaint  alleged,  and 
plaintiff  proceeded  on  the  theory,  that  they 
were  filed  prior  to  the  completton  of  the 
smelter,  and  that  the  materials  famished 
were  used  in  its  construction.  The  intervener 
denied  these  allegations,  and  alleged  the 
smelter  was  completed  more  than  two  months 
before  either  statement  was  filed,  and  the 
only  contested  issue  is  the  date  of  completion. 
There  was  evidence,  evidently  accepted  by  the 
trial  court  as  establishing  the  fact  In  the 
case,  that  the  smelter  was  completed,  in 
running  order,  and  running  in  October,  1909 ; 
and,  while  the  court  did  not  give  the  exact 
date  of  completion,  it  found  it  was  complet- 
ed before  the  commencement  of  the  furnish- 
ing of  any  of  the  materials  for  which  Uena 
are  claimed. 

3.  Section  9  of  our  mechanic's  lien  law 
(S.  L.  1899,  p.  271)  provides:  "All  Uen  state- 
ments of  all  *  *  *  materialmen  whose 
claims  are  •  •  •  for  materials,  machin- 
ery or  other  fixtures,  must  be  filed  for  record 
•  *  •  after  the  last  material  famished 
for  which  the  Uen  is  claimed  and  •  *  * 
before  the  expiration  of  two  months  next 
after  the  completion  of  such  building,  struc- 
ture or  other  improvement." 

[1]  Was  the  smelter  completed  before  April 
1,  1910,  the  date  of  the  commencement  of 
furnishing  materials  on  account  of  which  the 
liens  are  claimed?  If  so,  it  is  clear  neither 
Uen  statement'  was  filed  within  two  months 
next  after  the  completion  of  the  smelter. 
The  trial  court  answered  this  question  in 
the  affirmative,  and  plaintiff  has  abandoned 
all  other  assignments  of  error. 

Under  the  rule  announced  by  us  in  Foley  v. 
Coon,  41  Colo.  432, 93  Fac.  13,  Ucbty  t.  Hous- 


ton L.  Co.,  39  Colo.  S3,  88  Pac.  846,  and 
Stldger  V.  McPhee,  15  Colo.  App.  252,  62  Pac. 
332,  we  might  dispose  of  the  case  by  declin- 
ing to  review  this  finding  of  fact  by  the  trial 
court;  bat,  inasmuch  as  it  Is  so  seriously 
urged  that  a  review  of  the  testimony  is  nec- 
essary to  arrive  at  a  correct  determination 
of  the  case,  we  have  given  It  our  careful  cod* 
sideratlon. 

6.  It  seems  OtAt  bucket  and  screw  con- 
veyors were  brought  to  the  plant  for  the  first 
time  in  September,  1910,  and  some  work  per- 
formed towards  installing  them ;  but,  as  we 
understand,  they  were  never  completed  and 
placed  in  operation,  and  are  no  part  of  the 
materials  or  supplies  for  which  Uens  are 
claimed.  In  fact  much  of  the  so-caUed  Uen> 
able  material  was  nonstructural  In  character, 
such  as  blacksmith  tools,  assayer's  outfit,  etc., 
that  never  entered  into  tbe  constmctlon  of 
the  plant. 

Charles  A.  EouniEel,  president  of  the  pro- 
cess company,  who  bad  charge  of  construct- 
ing the  smelter,  testified  it  was  completed 
and  in  operation  August,  1909 ;  that  he  oper- 
ated four  furnaces  five  weeks  in  August  and 
September  of  that  year,  and  shut  down  for 
lack  of  capital;  that  he  commenced  operat- 
ing again  in  April,  1910,  and  worked  in  July 
and  August  with  two  and  sometimes  three 
shifts  of  men;  that  60  men  were  employed 
while  the  smelter  was  running  in  July  and 
August;  that  the  bucket  and  screw  con- 
veyors were  labor-saving  improvements  add- 
ed to  the  plant,  and  were  no  part  of  the 
original  plan.  Other  witnesses  testified  that 
the  plant  was  operated  at  various  times  in 
1909  and  prior  to  October,  1910.  George 
Bucher,  a  witness  on  behalf  of  plaintiff,  testi- 
fied that  he  worked  in  the  smelter  from 
Mandi  12,  to  October  15,  1910,  as  an  assayer, 
during  which  period  it  was  running  at  vari- 
ous times,  and  that  .several  furnaces  were 
operated  at  one  time  witb  night  and  day 
shifts. 

[2]  6.  Plaintiff  In  error  contends  the  plant 
was  not  completed  because  there  was  no 
trackage  fadlities  for  bandUng  ore  and  matte, 
because  a  refinery  to  be  used  in  connection 
with  the  smelter  was  not  completed,  and  be- 
cause the  backet  and  screw  conveyorsi 
brought  to  the  smelter  for  the  first  time  In 
September,  1910,  were  never  Installed  in 
working  order.  It  appears  these  latter  never 
were  In  operation.  The  evidence  shows,  how- 
ever, that  they  were  not  a  necessary  part  of 
the  plant,  that  the  original  Intention  was  to 
feed  by  band,  and  they  were  being  Installed 
as  an  improvement  as  rapidly  as  time  and 
the  finances  of  the  company  would  permit. 
They  were  not  brought  to  the  plant  until  aft- 
er the  smelter  had  been  completed  and  in 
operation  for  over  a  year;  and,  whUe  they 
were  a  labor-saving  improvement,  and  when 
Installed  would  increase  the  output  and  earn- 
ings of  the  plant,  they  were  not  necessary  to 
its  operation  or  completion. .  Trackage  facul- 
ties for  the  transportatioa  of  ore  and  Its 
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prodocts  were  no  part  of  the  smelter.  Nei- 
ther was  a  refinery  which  might  or  might 
not  be  used  In  connection  with  it  It  could 
be  and  was  operated  without  them. 

E>om  a  consideration  of  all  the  evidence, 
we  are  of  the  opinion  that  the  court  was 
right  in  its  finding  that  the  smelter  was 
completed,  within  the  meaning  of  the  lien 
statute,  before  April  1,  1910,  and  that  the 
lien  statements  were  not  filed  within  two 
months  next  after  the  completion  of  the 
plant    The  Judgment  is  affirmed. 

Affirmed. 

MUSSER,  O.  J.,  and  SCOTT,  J.,  concur. 


DILLUI/0  V.  PEOPLE. 
(Supreme  Court  of  Colorado.     Jan.  12,  1914.) 

1.  IRDICTMENT    AND    InFOBMATION    (|    196*)— 

Waiver  of  Objection. 

Objections  to  the  verification  of  the  infor- 
mation are  waived,  where  the  accused  Koes  to 
trial  without  objection,  and  urges  his  objection 
for  the  first  time  on  motion  for  new  trial. 

VEi.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  }$  628-635;  Dec. 
Dig.  i  196.«] 

2.  CanaNAi.  Law  (J  1043*)— Appeai^Pbes- 

ENTATION  OF  GBOTJNDS  OF  REVIEW  IN  COUBT 

Bbix)W— Necessity. 

Objections  to  instructions  will  not  be  con- 
ddered  unless  they  are  specific,  so  that  the 
trial  court  may  correct  any  errors. 

[BM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  2664,  2655;  Dec.  Dig.  g 
1043.*] 

3.  Homicide  (S  292*)— Assault  with  Intent 
TO  KiLi^— Nattjbe  op  Offense. 

The  offense  denounced  by  Rev.  St  1908,  | 
1658,  is  an  assault  with  iotcnt  to  commit  mur- 
der, and  it  is  unnecessary  to  a  conviction  that 
accused  would  have  been  guilty  of  murder  in  the 
first  degree  bad  death  ensued ;  hence,  in  a  pros- 
ecution for  assault  with  intent  to  kill,  an  in- 
struction on  intent  is  not  erroneous  because  it 
did  not  require  the  intent  to  be  to  commit  mur- 
der in  the  first  degree. 

[E<d.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  597,  598,  600,  601 ;  Dec.  Dig.  § 
292.*] 

Error  to  District  Court,  Pueblo  County; 
0.  S.  Essex,  Judge. 

Nick  Dlllulo  was  convicted  of  assault  with 
Intent  to  mil  and  murder,  and  he  brings  er- 
ror.   Afllrmed. 

D.  M.  Campbell,  W.  J.  Kerr,  and  J.  C.  Bl- 
well,  all  of  Pueblo,  for  plalntlfT  In  error. 
Fred  Farrar,  Atty.  Gen.,  and  Norton  Mont- 
gomery, Asst.  At^.  Gen.,  for  the  People. 

SCOTT,  J.  The  plaintiff  In  error  was  con- 
victed in  the  district  court  of  Pueblo  county 
upon  the  charge  of  assault  upon  the  person 
of  Fred  Odorlslo,  with  intent  to  kill  and 
murder.  The  affair  occurred  at  a  christen- 
ing, and  Is  the  apparent  result  of  too  much 
liquor  and  too  many  knives.  There  is  no 
question  raised  as  to  the  sufficiency  of  the 
evidence  to  Justify  the  verdict. 

Reliance  is  had  upon  the  three  assignments 


of  error:  (1)  That  the  Information  la  not 
sufficient,  in  that  it  is  not  properly  supported 
by  the  affidavit  of  a  witness;  (2)  an  errone- 
ous instruction  as  to  the  question  of  intent; 
and  (3)  an  erroneous  Instruction  upon  the 
question  of  flight  after  the  commission  of  the 
alleged  offense. 

[1]  The  specific  complaint  as  to  the  insuffi- 
ciency of  the  affidavit  relates  to  the  form  of 
its  verification  as  follows :  "Subscribed  and 
sworn  to  before  me  this  26th  day  of  Feb- 
ruary, A.  D.  1912.  E.  F.  Nichols,  Clerk  of 
the  District  Court,  by  R.  L.  Nafe,  Deputy." 
If  this  objection  to  the  information  has  merit 
it  was  waived  by  the  defendant  in  going  to 
trial  without  objection.  The  record  discloses 
that  the  objection  was  made  for  the  first 
time  upon  motion  for  a  new  triaL  It  was 
held  in  the  case  of  Laffey  v.  People,  136  Pac. 
1031,  decided  at  this  term  of  court,  that 
where  the  defendant  pleads  to  the  Informa- 
tion, and  without  the  withdrawal  of  such 
plea  attacks  the  Information  upon  the  ground 
that  no  proper  affidavit  has  been  filed  as  pro- 
vided by  the  statute,  or  no  preliminary  ex- 
amination has  been  held,  then  the  objection  is 
too  late,  and  the  defendant  has  thereby 
waived  whatever  right  he  may  have  bad  in 
the  premises.  See,  also,  Bergdahl  v.  People, 
27  Colo.  307,  61  Pac  228. 

[2]  The  Instructions  of  the  court  'were,  by 
consent  of  counsel,  given  orally,  and  the  only 
objection  to  any  one  or  more  of  them  was 
made  in  the  following  language:  "Defend- 
ant's counsel:  I  desire  to  except  to  every 
one  of  the  instructions  given,  and  especially 
to  the  Instruction  finding  the  intent  neces- 
sary to  be  proved  in  this  case."  This  court 
has  repeatedly  held  that  it  will  not  consider 
objections  to  an  alleged  erroneous  Instruc- 
tion unless  an  objection  Is  made  to  the 
specific  instruction  at  the  time,  to  the  end 
that  the  trial  court  may  have  opportunity  to 
pass  upon  the  particular  objection  urged. 
The  objection  may  possibly  be  sufficient  as  to 
the  one  instruction  relating  to  intent  but  is 
not  so  as  to  any  other  Instruction,  and  none 
other  will  be  considered. 

[3]  Instruction  No.  4  complained  of  is  in 
language  as  follows:  "As  to  the  question  ot 
intent  the  court  instructs  you  that  it  de- 
volves upon  the  people  to  prove  that  Intent 
to  your  satisfaction,  l)eyond  a  reasonable 
doubt,  but  such  Intent  need  not  be  proved  by 
direct  and  positive  evidence.  If  a  sane 
person  uses  upon  the  body  of  another  a  dead- 
ly and  dangerous  weapon  from  which  death 
may  result,  you  are  at  liberty  to  presume 
that  death  was  intended,  but  such  presump- 
tion is  one  of  fact  and  not  one  of  law."  The 
defendant  was  convicted  under  section  1658, 
Rev.  Stat  1908,  of  "an  assault  with  intent 
to  commit  murder."  While  the  objection  of 
the  plaintiff  In  error  to  the  instruction  com- 
plained of  is  not  very  clear,  yet  in  their  brief 
counsel  say :  "The  court  failed  to  define  an.v 
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partl(rular  Intent,  but  grouped  together  all 
of  the  Intents  which  would  support  murder, 
and  then  tells  them  In  the  next  Instruction, 
that  that  Intent  must  be  found  as  a  substan- 
tive fact  by  the  Jury.  Then  he  tells  them  as 
a  matter  of  law  that  they  are  at  liberty  to 
find  that  if  the  defendant  stabbed  the  prose- 
cuting witness  with  a  knife,  they  might  pre- 
sume that  death  was  intended."  Indeed  the 
preceding  instruction  to  the  one  under  con- 
sideration plainly  declared  otherwise.  In 
that  Instruction  the  court  defined  murder, 
and  the  necessary  ingredients  of  the  crime 
charged  in  this  case.  This  instruction  is  as 
follows:  "The  court  further  instructs  you 
that  in  this  case  the  defendants  are  charged 
with  an  assault  to  kill  and  murder.  Murder 
la  the  unlawful  killing  of  a  human  being 
with  malice  aforethought,  either  expressed  or 
implied,  and  Includes  all  of  the  various 
means  by  which  death  may  be  occasioned.  If 
in  this  case,  from  the  definition  of  murder, 
you  believe  and  find  that  if  death  had  re- 
sulted and  you  find  beyond  a  reasonable 
doubt  It  would  have  constituted  murder,  then 
the  defendants  are  guilty  of  assault  to  mur- 
der in  manner  and  form  as  charged  in  the 
information;  otherwise  you  will  acquit"  It 
-would  seem  from  the  arguments  of  counsel 
that  it  is  the  contention  that,  in  order  to 
constitute  the  offense  charged,  the  crime 
must  have  been  murder  in  the  first  degree 
If  death  bad  ensued.  Clearly  this  Is  not  the 
language  of  the  statute,  and  it  must  be  held 
to  apply  to  murder  in  either  of  the  degrees. 
The  language  of  the  statute  is  "an  assault 
^tltb  intent  to  commit  murder,"  not  murder 
in  any  particular  degree. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

MUSSER,  C.  J.,  and  OARRIOUES,  J.,  con- 
curring. 


COLBURN  AUTOMOBILE  CO.  v.  SOPER 

etal. 

(Supreme  Court  of  Colorado.    July  7,  1913. 

Rehearing  Denied  Feb.  2,  1914.) 

Gabnisbmknt  (8  184*)— Pbopkbtt  Subjkot— 

OwNEBSHip— Evidence. 

In  garnishment  proceedings,  evidence  held 
insufficient  to  warrant  a  verdict  finding  that  an 
automobile  in  the  possession  of  the  garnishee 
was  the  property  of  the  principal  defendant. 

[Ed.  Note. — For  other  cases,  see  Garnish- 
ment, Cent.  Dig.  §  302;   Dec.  Dig.  |  164.*] 

In  Division.  Error  to  District  Court,  City 
and  County  of  Denver;  Hubert  L.  Shattuck, 
Judge. 

Action  by  Warren  Y.  Soper  and  another 
against  Edward  F.  Woodworth,  in  which  the 
Colburn  Automobile  Company  was  garnishee. 
From  a  Judgment  finding  that  the  garnishee 
had  in  its  possession  an  automobile  belong- 
ing to  the  principal  defendant  of  the  value 
of  $2,000,  the  garnishee  brings  error.  Revers- 
ed, with  directions  to  dismiss. 


Harry  E.  Kelly  and  Chas.  H.  Haines,  both 
of  Denver,  for  plaintiff  in  error.  Bicksler 
&  Smith,  of  Los  Angeles,  Cal.,  for  defend- 
ants in  error. 

SCOTT,  J.  On  the  2d  day  of  November, 
1910,  the  defendants  in  error  obtained  a 
Judgment  against  Edward  F.  Woodworth  in 
the  district  court  of  the  city  and  county  of 
Denver.  On  November  9,  1910,  garnishee 
summons  was  served  on  the  Colburn  Automo- 
bile Company,  which  through  Its  president, 

E.  A.  Colburn,  answered  that  the  company 
did  not  have  in  its  possession,  charge,  or  un- 
der its  control  any  of  the  property  or  effects 
of  Edward  F.  Woodworth;  that  it  was  not 
indebted  to  him  In  money  or  property,  and 
did  not  have  In  Its  possession,  charge,  or  un- 
longlng  to  Woodworth,  or  in  which  he  was 
interested.  This  answer  was  traversed  by 
the  Judgment  creditor.  The  issues  were 
tried  to  a  Jury  under  the  Instructions  of  the 
court,  and  a  verdict  returned  in  favor  of  the 
creditor,  to  the  effect  that  the  garnishee  had 
in  its  possession  one  Colburn  automobile  be- 
longing to  E.  F.  Woodworth,  the  Judgment 
debtor  in  said  cause,  and  of  the  value  of 
$2,000.  The  court  overruled  the  motion  for 
a  new  trial,  and  rendered  the  following 
Judgment:  "That  the  ^Id  defendant  Edward 

F.  Woodworth  do  have  and  recover  of  and 
from  the  Colburn  Automobile  Company, 
garnishee  herein,  for  the  use  and  benefit  of 
plaintiffs,  one  Colburn  automobile  No.  C. 
121,  of  the  value  of  $2,000,  the  property  of 
said  defendant,  together  with  the  costs  of 
this  action;  and  in  case  a  delivery  of  said 
property  cannot  be  bad,  then  that  said  de- 
fendant do  have  and  recover  of  and  from  the 
Colburn  Automobile  Company,  garnishee 
herein,  for  the  use  and  benefit  of  plaintiffs, 
the  sum  of  $2,000,  the  value  of  said  prop- 
erty." 

The  assignments  of  error  are:  (a)  Refusal 
of  the  court  to  direct  a  verdict:  (b)  Insuffi- 
ciency of  the  evidence  to  support  the  verdict ; 
and  (c)  the  admission  of  incompetent  evi- 
dence. 

It  is  plain  that  there  was  no  competent 
evidence  upon  which  the  verdict  could  be 
reasonably  based.  The  only  testimony  upon 
the  part  of  the  plaintiff  worthy  of  consid- 
eration was  that  of  one  Powell,  whom  the 
defendant  in  error  employed  to  make  an  in- 
vestigation, and  who  a  day  or  two  before 
the  garnishee  summons  was  Issued  went  to 
the  business  place  of  the  Colburn  Automo- 
bile Company  and  represented  himself  to  be 
the  agent  of  an  English  investor,  then  stop- 
ping at  one  of  the  hotels  in  Denver,  and  said 
that  he  desired  to  purchase  an  automobile; 
that  his  principal  had  taken  a  fancy  to  a 
machine  belonging  to  a  person  named  Wood- 
ham,  or  some  name  of  a  similar  sound ;  that 
A.  M.  Pratt,  the  salesman  of  the  company 
with  whom  Powell  first  talked,  said  that  he 
did  not  recall  making  a  sale  to  any  such 
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person,  whereupon  Powell  suggested  that 
they  look  over  the  books,  to  which  Pratt 
agreed,  and  upon  so  doing  they  found  in  the 
ledger  of  the  company  the  record  of  a  sale 
purporting  to  be  made  to  B.  F.  Woodworth, 
on  July  14,  1910,  and  for  the  sum  of  $2,750. 
Powell  testified  that  he  saw  the  ledger  and 
made  a  note  of  it.  He  then  insisted  on  see- 
ing the  car,  and  Pratt  told  him  that  if  he 
would  go  up  to  Woodworth's  house.  Wood- 
worth  would  be  pleased  to  show  the  car  to 
him.  He  insisted  upon  haying  a  letter  of 
introduction  to  Mr.  Woodworth,  and  there- 
upon Mr.  Pratt  gave  him  a  note  to  H.  A 
Woodworth,  a  brother  of  B.  F.  Woodworth. 
He  says  that  Mr.  Colburn  then  came  up  and 
said  to  him,  "Tou  cannot  see  Mr.  Woodworth, 
and  yon  cannot  see  the  car  up  there  because 
I  have  the  car  in  my  automobile  bam."  Fur- 
ther, that  Mr.  Colburn  told  him  that  E.  F. 
Woodworth  was  in  California  at  a  place  call- 
ed Whittier,  and  that  he  was  expecting  oi^ 
ders  eveiy  day  to  ship  the  car  to  California. 
He  says  that  Colburn  mentioned  no  other 
name  but  that  of  Mr.  Woodworth.  This 
testimony  does  not  disclose  that  either 
Pmtt  or  Colburn  said  to  Powell  that  B.  F. 
Woodworth  was  the  owner  of  the  car,  or 
that  its  ownership  was  even  discussed.  The 
only  Information  that  Powell  secured  In  that 
regard  was  what  appears  on  the  ledger  as 
above  stated.  The  only  part  of  this  testi- 
mony that  might,  under  any  circumstances, 
be  competent  as  tending  to  prove  ownership 
was  the  ledger  itself,  which  was  introduced 
In  evidence  along  with  the  Powell  testimony. 
This  shows  the  sale  of  the  car  to  have  been 
made  to  B.  F.  Woodworth,  but  this  is  ex- 
plained by  the  bookkeeper  of  the  Colburn 
Company,  who  says  that  she  made  this  entry 
on  the  day  of  the  sale,  July  14th,  under 
the  Impression  that  the  car  was  sold  to  B. 
F.  Woodworth,  but  that  she  had  no  personal 
knowledge  of  the  sale.  That  on  July  15th, 
when  final  payment  was  made  and  the  car 
delivered,  she  banded  to  Mr.  Colburn  a  state- 
ment of  the  account  made  out  to  E.  F.  Wood- 
worth,  but  that  he  explained  to  her  that 
the  sale  was  made  to  Mrs.  A.  M.  Woodworth 
and  not  to  B.  F.  Woodworth,  whereupon 
she  made  out  a  new  statement  to  Mrs.  A. 
M.  Woodworth,  which  bill  was  receipted  and 
delivered  to  Mrs.  Woodworth.  She  did  jiot 
afterward  change  the  character  of  the  ac- 
count in  the  book,  and  Mr.  Colburn  testified 
that  he  did  not  know  until  the  garnishee 
summons  was  served  upon  him  that  the  book 
contained  such  a  record.  This  receipted  bUl 
was  introduced  in  evidence. 

The  testimony  of  Colburn,  Pratt,  Mrs;  A. 
M.  Woodworth,  E.  F.  Woodworth,  and  H.  A. 
Woodworth  is  clear  and  i)ositive  to  the 
effect  that  the  car  was  sold  to  Mrs.  Wood- 
worth;  that,  as  the  receipted  bill  shows, 
she  traded  to  the  company  a  Stanley  steam- 
er car  in  part  payment  of  the  purchase  price, 
•ind  for  the  sum  of  $743.35.    Mrs.  Woodworth 


and  H.  A.  Woodworth  testified  that  the 
steamer  car  was  purchased  for  her  by  her 
son  H.  A.  Woodworth,  a  man  of  large  busi- 
ness affairs ;  that  he  gave  her  the  money  to 
pay  Colburn  the  difference  in  price  between 
the  two  cars ;  also  that  he  bad,  prior  to  that 
time,  given  his  mother  an  electric  car.  The 
testimony  is  uncontroverted  that  Mrs.  Wood- 
worth,  in  company  with  her  son  B.  F.  Wood- 
worth,  examined  the  car  and  tried  it  out, 
and  that  she  personally  paid  the  money  for 
it.  It  appears,  also,  from  the  testimony  that 
B.  F.  Woodworth  was,  at  the  time  of  the 
transaction  and  had  been  about  five  years 
prior  thereto,  an  invalid,  who  with  his  wife 
and  two  children  lived  with  his  mother, 
Mrs.  A.  M.  Woodworth,  and  that  because 
of  his  infirmity  he  was  and  had  been  sup- 
ported by  the  mother  and  brother  H.  A. 
Woodworth.  It  further  appears  that  B.  F. 
Woodworth  was  familiar  with  automobiles, 
and  was  able  to  drive  the  machine  for  his 
mother,  and  did  so,  and  likewise  that  he  at 
times  used  it  himself.  He  also  advised  his 
mother  in  the  selection  of  the  car.  There  is 
nothing  in  the  entire  record  save  and  except 
the  erroneous  entry  in  the  book  made  by  the 
bookkeeper  that  tends  to  show  {hat  E.  F. 
Woodworth  had  any  other  interest  in  the 
machine  than  as  stated  above. 

Mrs.  A.  M.  Woodworth  and  son  B.  F. 
Woodworth  were  in  California  at  the  time  of 
the  detective's  visit  to  the  Colburn  estab- 
lishment, and,  before  leaving,  she  had  stor- 
ed the  machine  with  the  Colburn  Company 
pending  the  shipment  to  that  state.  It, 
therefore,  appears,  that  there  Is  no  conflict 
in  any  of  the  material  testimony,  and  that 
there  was  no  legitimate  testimony  upon 
which  to  support  the  verdict  It  was  the 
clear  duty  of  the  court  to  have  directed  a 
verdict  for  the  defendant  the  Colburn  Au- 
tomobile Company. 

The  Judgment  Is  reversed,  with  direction 
to  the  district  court  to  dismiss  the  proceed- 
ings in  garnishment 

MUSSER,  a  J.,  and  GARRIQUES,  j'.,  con- 
curring. 


COBB  ▼.  STRATTON'S  ESTATE. 

(Supreme    Court  of  Colorado.     Dec.   1,  1013. 
Rehearing  Denied  Jan.  12,  1914.) 

1.  Wii.T.8  (8  734*)— Interkst  on  TjEoacies. 

A  legacy  not  being  due  and  payable,  under 
Rev.  St  1908,  §S  7234,  7237,  7257,  till  the  court 
makes  an  order  directing  its  payment,  inter- 
'est  ttiereon,  if  allowable  at  all,  would  not  begin 
to  ran  till  the  making  of  such  order. 

[Ed.  Note— For  other  cases,  see  Wills,  Cent. 
Dig.  IS  1847-1872;   Dec.  Dig.  {  734.»] 

2.  Interest  (8  1*)— STATtJTES. 

The  subject  of  interest  being  governed  by 
statute,  interest  where  not  provided  for  by  stat- 
ute is  not  recoverable,  unless  specially  con- 
tracted for,  except  in  the  nature  of  damages. 
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where  a  refusal  to  pay  has  been  willful,  wrong- 
ful, fraudulent,  or  witnout  reasonable  cause. 

[Bd.    Note.— For   other   cases,    see    Interest, 
Cent  Dig.  i  1;   Dec.  Dig.  i  I.*] 

3.  WiLLB  (I  734*)— Intebest  on  Leoacikb— 
Statutes. 

Interest  on  legacies  is  not  allowable  on 
legacies  under  ReT.  St  1908,  }  3162,  providing 
therefor  on  moneys  after  they  become  due.  "on 
any  bond,  bill,  promisso^  note  or  other  instru- 
ment of  writing,"  the  "other  instrument  of  writ- 
ing" being  required  to  be  of  flie  same  nature 
as  those  enumerated;  that  is,  testing  on  con- 
tractual relations. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  il  1847-1872;   Dec.  Dig.  §  734.*]     . 

4.  Wills  (|  728*)—LiKgacibs— Bight  to  In- 
come ON  liEOACT. 

A  legatee  is  not  entitled  to  the  income, 
profits,  increments,  or  earnings  on  her  general 
legacy,  of  a  certain  amount,  before  it  was  due 
and  payable  under  the  statutes. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  iS  1759-1780;   Dec.  Dig.  §  728.*] 


Error  to  El  Paso  Connty  Court;  John  B. 
liitUe,  Judge. 

Claim  by  Virginia  Stratton  Cobb  against 
the  estate  of  W.  S.  Stratton,  deceased.  De- 
murrer to  petition  was  sustained,  and  claim 
disallowed^  and  plalntift  brings  error.  Af- 
flrmedL 

Bobert  Kerr,  of  Colorado  Springs  (Smith 
&  Kuowlton,  of  Colorado  Springs,  of  counsel), 
for  plaintlS  in  error.  Chlnn  &  Strickler,  of 
Colorado  Springs,  for  defendant  In  error. 

BAILEY,  J.  On  September  14th,  1902, 
Wlnfield  S.  Stratton  died  testate  at  Colorado 
Springs,  El  Paso  county,  Colorado.  His  will 
was  subsequently  admitted  to  probate,  is  now 
on  file  and  of  record,  and  his  estate,  at  the 
time  of  the  filing  of  the  claim  herein  under 
consideration,  was  In  process  of  administra- 
tion and  settlement.  In  the  county  court  of 
that  county.  By  Ms  will,  the  testator  be- 
queathed to  bis  sister,  Virginia  Stratton 
Cobb,  plalntltF  In  error,  out  of  the  proceeds 
of  his  estate,  a  general  legacy  of  $50,000.  On 
the  4th  of  February,  1907,  an  order  was 
made  by  the  court  directing  the  executors  to 
pay  that  bequest,  which  was  Immediately 
done. 

Thereafter  plaintiff  filed  in  the  court  a 
claim  amounting  to  113,550  against  the  es- 
tate, basing  her  right  to  recover  upon  two 
grounds:  First  That  at  common  law  the 
legacy  became  due  and  payable  one  year  aft- 
er the  death  of  the  testator  and  carried  In- 
terest at  the  legal  rate  from  September  4th, 
1903,  to  February  14th,  1907;  and,  second, 
that  In  event  such  Interest  is  not  recoverable, 
then  she  Is  entitled  to  the  increment,  in- 
crease, profits  or  earnings  on  the  legacy, 
measured  by  the  legal  rate  of  Interest,  during 
the  like  period.  In  connection  with  the  claim 
there  was  filed  a  petition,  setting  forth  at 
length  the  reasons  upon  which  the  claim  is 
based.    The  executors  were  made  parties  and 


cited  to  show  cause  why  the  claim  should  not 
be  allowed.  A  demurrer  was  Interposed  to 
the  petition,  which  was  In  due  course  sus- 
tained, and  the  claim  disallowed.  It  is  to 
review  that  Judgment  that  plaintiff  brings 
the  cause  here  on  error. 

The  main  question  for  consideration  Is 
whether  the  legacy  bears  Interest  as  claimed. 
There  is  no  disputed  fact  The  question  Is 
purely  one  of  Law.  To  determine  It  we  need 
only  consider  certain  provisions  of  the  wUl, 
the  laws  of  the  state  relative  to  the  time  of 
payment  of  legacies,  and  our  statutes  and 
decisions  upon  the  subject  of  Interest 

By  the  first  clause  of  the  will  it  was  di- 
rected that  the  funeral  and  burial  expenses 
and  all  just  debts  and  liabilities  of  the  tes- 
tator be  first  paid  out  of  his  estate.  By  the 
second  paragraph,  a  bequest  of  certain  spe- 
cific personal  property  was  made  to  a  neph- 
ew, Carl  Stratton  Chamberlln.  By  the  third 
paragraph,  all  of  the  rest,  residue  and  re- 
mainder of  the  estate  of  every  nature  and 
description  and  wherever  situate,  was  given, 
devised  and  bequeathed  to  his  executors.  In 
trust,  to  be  used  and  disposed  of  by  them  in 
the  manner  provided  by  the  will.  The  fourth 
paragraph  is  as  follows: 

"I  direct  that  my  said  executors  shall  as 
soon  as  they  conveniently  can,  and  within  the 
period  required  by  law,  after  my  decease, 
sell  and  dispose  of  all  the  real  and  personal 
estate  of  which  I  may  die  seized  and  which 
Is  by  this  will  vested  in  them  in  trust,  at 
such  prices  and  upon  such  terms  as  to  them 
or  to  the  majority  of  them  shall  seem  most 
advantageous,  hereby  giving  and  granting 
unto  my  said  executors  or  unto  the  majority 
of  them  full  power  and  authority  to  make, 
execute  and  deliver  to  the  purchasers  such 
proper  deeds  and  instruments  of  conveyance, 
acquitance,  relinquishment  and  transfer  as 
may  be  necessary  to  vest  In  the  purchasers 
full  title  to  the  property  so  sold  and  disposed 
of." 

The  fifth  paragraph  contained  a  direct  be- 
quest of  $50,000  to  Earl  W.  Hamlin,  his  neph- 
ew.   The  sixth  paragraph  Is  as  follows: 

"I  direct  my  said  executors  to  pay  to  my 
sister  Mrs.  Jennie  Stratton  Cobb  of  San  Jose, 
Santa  Clara  county,  California,  the  full  sum 
of  fifty  thousand  (50,000)  dollars  out  of  the 
proceeds  of  my  estate.    •     •     *  " 

By  the  twelfth  i)aragrapb,  the  residue  and 
remainder  of  the  estate  left  after  the  pay- 
ment of  all  debts  and  bequests  was  to  be  paid 
over  in  trust  to  certain  trustees  for  the  ben- 
efit of  the  Myron  Stratton  Home. 

[1]  It  is  obvious  that  no  definite  time  Is 
fixed  by  the  will  Itself  for  the  payment  of 
this  legacy,  and  to  determine  when  It  was  due 
and  payable  resort  must  be  had  to  our  stat- 
utes on  that  subject.  Section  7234,  BevlSed 
Statutes  1908,  is  as  follows: 

"Whenever  it  shall  appear  that  there  are 
suflicient  assets  to  satisfy  all  legacies  and 
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all  demands  against  the  estate,  the  court 
shall  order  the  payment  of  all  legacies  men- 
tioned In  the  will  of  the  testator,  the  specific 
legacies  being  first  satisfied." 

Section  7287,  B.  S.  1908,  reads: 

"Executors  and  administrators  shall  not  be 
compelled  to  pay  legatees  or  distributees  un- 
til bond  and  security  be  given  by  such  leg- 
atees or  distributees,  to  refund  a  due  propor- 
tion of  any  debt  which  may  afterward  ap- 
pear against  the  estate,  and  the  costs  at- 
tending the  recovery  thereof;  such  bond 
shall  be  made  payable  to  such  executor  or 
administrator  and  shall  be  for  his  indemnity, 
and  filed  in  the  county  court" 

Section  7257  gives  a  right  of  action  on 
account,  or  a  suit  in  equity,  to  every  legatee 
against  an  executor  to  recover  a  legacy,  pro- 
vided that  before  any  action  shall  be  com- 
menced for  legacies  the  county  court  shall 
make  an  order  directing  them  to  be  paid. 

Section  7234,  supra,  plainly  provides  that 
before  any  legacy  can  be  lawfully  paid  it 
must  first  be  made  to  appear  to  the  court 
that  the  assets  of  the  estate  are  suflSclent  to 
pay  all  legal  demands  against  It,  and  until 
it  16  80  made  to  appear  the  court  can  make 
no  order  for  the  payment  of  legacies. 

In  the  absence  of  any  showing  to  the  con- 
trary. It  must  be  presumed  that  the  court 
In  this  case  made  the  order  required  by  stat- 
ute at  the  earliest  possible  time.  By  the 
record,  this  legacy  was  not  due  In  the  sense 
that  It  was  payable,  under  the  provisions 
of  our  law,  until  February  4th,  1907,  the 
date  upon  which  the  court  made  the  order 
upon  the  executors  to  pay  it.  It  was  owing 
and  was  a  charge  against  the  estate  at  the 
death  of  the  testator,  but  it  was  not  payable 
then.  Until  the  court  made  an  order  direct- 
ing payment  the  executors  could  discharge 
it  only  at  their  peril.  A  legatee  can  make 
no  lawful  demand  upon  executbrs 'until  such 
order  Is  made,  and  certainly  there  can  be  no 
default  in  payment  until  a  legal  demand 
can  be  made,  and  If  the  legatee  can  make  no 
legal  demand  until  such  order  is  made,  even 
if  interest  were  allowable  at  all,  it  would 
not  begin  to  nm  until  the  legacy  was  ordered 
paid.. 

It  is  contended  by  counsel  that  the  testator 
left  the  plaintur  in  error  an  absolute  general 
pecuniary  legacy  of  $50,000,  unconditional 
and  noncontingent ;  that  such  legacy  vested 
In  her  Immediately  upon  the  death  of  the 
testator;  and  since  no  definite  date  is  fixed 
In  the  will  for  the  payment  of  the  legacy,  It 
became  due  and  payable,  under  the  common 
law  rule,  at  the  end  of  one  year  after  his 
death.  Cases  almost  vrtthout  number,  sup- 
porting this  contention,  are  died.  Even  if 
it  be  admitted  that  the  legacy  was  uncondi- 
tional and  noncontingent,  and  that,  at  com- 
mon law  and^n  equity,  it  would  have  become 
due  and  payable  at  the  end  of  one  year  after 
the  death  of  the  testator,  questions  which  wc 
do  not  determine,  the  conclusion  here  would 
not  be  thereby  affected,  for  the  rights  of  the 


claimant  are  to  be  adjudged  by  our  statutes 
and  by  no  other  rule.  To  uphold  the  con- 
tention that  the  common  law  Is  controlling, 
would  overturn  and  nullify  our  entire  sys- 
tem of  probate  procedure,  regulating  the  ad- 
ministration and  settlement  of  estates.  We 
have  a  complete  system  of  laws  governing 
the  transmission  and  disposition  of  the  prop- 
erty of  deceased  persons,  and  the  rights  of 
claimants  thereto,  whether  those  rights  grow 
out  of  debts,  the  laws  of  descent  and  distri- 
bution or  out  of  wills,  which  has  superseded 
the  common  law  on  the  subject.  Under  our 
system  a  legacy  is  not  due  or  payable  with- 
in one  year  after  the  testator's  death.  Nor 
does  this  system  require  or  contemplate  the 
payment  of  Interest  to  a  legatee  beginning 
one  year  after  the  death  of  the  testator ;  on 
the  contrary,  a  legacy  is  only  due  and  pay- 
able after  It  has  been  judldally  determined, 
by  the  court  having  the  estate  in  charge,  that 
there  are  sufficient  assets  to  satisfy  all  lega- 
cies and  demands  against  the  estate,  and  an 
order  for  payment  has  been  made.  Dickey 
V.  Dickey,  94  Fed.  231,  3S  C.  C.  A.  211. 

[2]  We  come  now  to  a  consideration  of 
the  question  of  whether  Interest  should  be 
allowed  on  the  legacy  under  the  common-law 
rule.  Elaborate  and  exhaustive  argument, 
vrith  citation  of  numerous  authorities,  is 
made  to  the  effect  that  interest  at  common 
law  was  allowed  on  legacies ;  that  the  com- 
mon law  is  In  force  here  upon  the  question  of 
Interest  on  legacies ;  and  that  the  legacy  un- 
der consideration  carried  annual  Interest  at 
the  legal  rate,  from  one  year  after  the  death 
of  the  testator  until  paid.  As  an  example  of 
intellectual  exercise,  research  and  legal  at- 
tainment, the  argument  Is  attractive,  instruc- 
tive and  entertaining,  but  has  no  application 
to  the  issue  to  which  directed.  The  subject 
of  interest  16  governed  in  this  state  by  stat- 
ute, and  in  no  case  where  Interest  is  not  so 
provided  is  it  recoverable,  unless  specially 
contracted  for,  except  in  the  nature  of  dam- 
ages, where  a  refusal  to  pay  has  been  will- 
ful, wrongful,  fraudulent  or  without  reason- 
able cause,  and  no  such  claim  is  advanced 
in  this  case.  Our  statute  points  out  in  de- 
tail, and  especially  enumerates  the  cases  in 
which  Interest  is  allowable,  assuming  to 
cover  the  whole  field,  and  it  is  not  recover- 
able in  any  case  not  thus  expressly  enumer- 
ated, or  Included  by  fair  implication.  When 
the  Legislature  assumed  to  declare  in  what 
cases  interest  could  be  allowed,  under  the 
rule  that  the  expression  of  the  one  is  the 
exclusion  of  another,  no  interest  can  be  al- 
lowed in  any  case  not  specified.  Hawley  v. 
Barker,  6  Colo.  118;  D.  S.  P.,  etc.,  R.  R.  Co. 
V.  Conway,  8  Colo.  1,  6  Pac.  142,  64  Am.  Bep. 
537;  Corson  v.  Neatheny,  9  Colo.  212,  11 
Pac.  82;  Pettlt  v.  Thalhelmer,  3  Colo.  App. 
355,  33  Pac.  277 ;  Keys  v.  Morrison,  3  Colo. 
App.  441,  34  Pac.  259;  Patten  v.  American 
Nat.  Bank,  15  Colo.  App.  4T9,  63  Pac.  424, 
53  L.  R.  A.  693 ;  El  Paso  County  v.  Flanagan, 
21  Colo.  App.  467,  122  Pac.  801;    Wells  v. 
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Crawford,  23  Colo.  App.  103,  127  Pac.  914. 
In  D.  S.  P.,  etc.,  R.  B.  Co.  t.  Conway,  supra, 
it  is  said: 

"Interest  in  this  state  Is  a  creature  ot 
statute  and  regulated  thereby.  It  is  only 
recoverable,  in  tbe  absence  of  contract,  in 
the  cases  enumerated  in  the  statute,  and 
damages  to  property  arising  from  the  wrong 
or  negligence  of  a  defendant  is  not  one  of  the 
enumerated  cases." 

In  Pettit  V.  Thalbelmer,  supra,  the  doctrine 
is  stated  as  follows: 

"Ever  since  the  case  of  D.  S.  P.  &  P.  R.  Co. 
V.  Conway,  8  Colo.  1  [5  Pac.  142,  54  Am.  Rep. 
537],  it  has  been  settled  that  Interest  can 
only  be  recovered  in  this  state  In  the  cases 
enumerated  in  the  statute." 

In  Hawley  v.  Barker,  supra,  the  following 
is  said  upon  this  subject: 

"In  the  case  of  Sammis  r.  Clark  et  al.,  13 
111.  544,  substantially  the  same  section  was 
under  consideration.  Mr.  Justice  Trumbull 
says:  'It  is  a  rule  in  the  construction  of 
statutes  that  the  expression  of  one  thing  is 
the  exclusion  of  another,  and  It  may  well  be 
Insisted  when  the  Legislature  has  enumerated 
a  variety  of  cases  in  which  creditors  shall  be 
allowed  to  receive  interest,  that  it  was  not 
their  intention  to  permit  them  to  demand  it 
in  the  cases  not  enumerated.  Dwarris  on 
Statutes,  713;  King  v.  Cunningham,  5  East 
478 ;  The  Warden  of  St  Paul  v.  The  Dean, 
4  Price.  Interest  is  not  given  by  the  com- 
mon law  for  a  failure  to  pay  money  when  it 
is  due,  nnless  the  parties  have  so  agreed. 
•  •  • '  We  accept  this  constnctlon  as  the 
law.  If,  therefore,  the  plaintiff  can  recover 
Interest  on  his  verdict,  it  must  be  in  virtue 
of  its  express  or  implied  enumeration  in  the 
section  quoted,  and  to  this  inquiry  the  con- 
troversy is  narrowed." 

It  is  said  in  22  Cyc.,  at  page  1481: 

"Interest  statutes,  being  in  derogation  of 
the  common  law,  must  be  strictly  constmed ; 
and  the  doctrine  of  ezpressio  unlus  applies 
to  restrict  the  operation  of  statutes  regulat- 
ing interest  to  the  recited  instances." 

And  in  the  same  volnme,  at  page  1475,  the 
following  is  stated: 

"It  has  frequently  been  said  that  Interest 
is  of  purely  statutory  origin  and  not  the 
creatnre  of  the  common  law;  and  interest 
has  been  refased  except  in  such  cases  as 
come  within  the  terms  of  the  statute." 

[3]  We  have  no  concern  with  the  question 
as  to  whether  interest  was  allowable  at 
common  law,  about  which  there  seems  to  be 
serious  dispute,  for  in  this  Jurisdiction  the 
subject  of  Interest  is  a  creature  of  statute 
solely,  and  the  common  law,  whatever  it 
may  be  upon  the  subject  has  no  application. 
It  follows  that  unless  the  claim  of  plaintiff  in 
error  for  interest  is  provided  for  by  statute, 
she  may  have  none.  Is  Interest  allowable 
by  statute  on  legacies? 

Section  3162,  Revised  Statutes  1908,  reads: 

"Creditors  shall  be  allowed  to  receive  in- 
terest when  there  is  no  agreement  as  to  the 


rate  thereof,  at  the  rate  of  eight  per  centum 
per  annum,  for  all  moneys  after  they  become 
due,-  on  any  bond,  bUl,  promissory  note  or 
other  instrument  of  writing,  or  on  any  Judg- 
ment recovered  before  any  court  or  magis- 
trate authorized  to  enter  up  the  same  within 
this  state,  from  the  day  of  enter  log  up  said 
judgment  until  satisfaction  thereof  be  made ; 
also,  on  money  dne  on  mutual  settlement  of 
accounts  from  the  date  of  such  settlement, 
on  money  due  on  account  from  the  date  when 
the  same  became  due,  and  on  money  received 
to  the  use  of  another  and  retained  without 
the  owner's  knowledge." 

Section  3163,  Ri.  S.  1908,  Is  as  follows: 

"The  parties  to  any  bond,  bill,  promissory 
note,  or  other  Instrument  of  writing,  may 
stipulate  therein  for  the  payment  of  a  greater 
or  higher  rate  of  interest  than  eight  per 
centum  per  annum,  and  any  such  stipulation 
may  be  enforced  in  any  court  of  competent 
Jurisdiction  in  the  state." 

According  to  section  3162,  supra,  interest 
is  allowed  only  to  creditors,  where  there  is 
no  agreement  as  to  the  rate  thereof,  "at  the 
rate  of  eight  per  centum  per  annum,  for  all 
moneys  after  they  become  due,  on  any  bond, 
bill,  promissory  note  or  other  instrunHent  of 
writing."  A  legatee  under  a  will  is  not, 
therefore,  entitled  to  Interest  unless  such 
legatee  is  within  the  meaning  of  the  law  a 
creditor  of  the  estate,  or  unless  the  sum  due 
such  legatee  is  on  a  "bond,  bill,  promissory 
note  or  other  instrument  of  writing." 
Whether  plaintiff  in  error  is  a  creditor  of 
the  estate  under  the  statute,  it  is  unnecessary 
to  determine.  In  view  of  the  reasons  upon 
which  we  base  our  decision  in  this  case. 

The  question  Is,  did  the  sum  owing  plain- 
tiff tn  error  upon  her  l^acy  become  payable 
on  any  bond,  bill,  promissory  note  or  other 
instrument  of  writing  under  the  statutory 
provision^  above  quoted?  A  will  is  clearly 
not  a  bond,  bill  or  promissory  note,  and  un- 
less it  is  the  "other  Instrument  of  writing" 
specified  the  legacy  bears  no  statutory  in- 
terest We  are  of  opinion  that  this  stat- 
ute, properly  construed,  means  that  inter- 
est shall  be  allowed  on  all  moneys  after  they 
become  due  on  any  bond,  bill,  promissory 
note  or  other  like  Instrument  of  writing. 
The  enumeration  of  the  several  instru- 
ments upon  which  interest  is  allowable,  fol- 
lowed by  the  phrase  "or  other  instrument  of 
writing,"  under  the  doctrine  ejusdem  gen- 
eris, limits  the  kind  of  instruments  upon 
which  interest  is  allowable  under  this  gen- 
eral designation  to  such  as  are  of  the  same 
general  character  as  those  enumerated.  The 
rule  ejusdem  generis,  which  means  that 
where  an  ennmeratlon  of  specific  things  is 
followed  by  some  more  general  word  or 
phrase,  such  general  word  or  phrase  Is  held 
to  refer  to  things  of  the  same  ^ind  and  char- 
acter as  those  specified,  Is  clearly  applica- 
ble in  construing  this  statute.  Under  this 
doctrine  the  "other  instrument  of  writing" 
is  one  based  on  contractual  relations;    an 
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instrument  Importing  mutuality ;  one  which 
implies  an  obligation  to  pay  for  a  consider- 
ation rendered.  It  needs  no  argument  to 
show  that  a  will  is  not  such  an  instrument; 
It  does  not  rest  on  contractual  relations,  and 
has  none  of  the  characteristics  of  the  enu- 
merated instruments. 

A  construction  was  glTen  to  the  words 
"other  instrument  of  writing,"  as  used  In 
this  section,  in  Hawley  v.  Barker,  supra, 
with  which  our  present  conclusion  is  in  har^ 
mony.  While  Oie  court  did  not  there  ex- 
pressly place  its  construction  upon  the  rule 
ejnsdem  generis,  still  we  apprehend  such 
to  be  the  effect  of  its  holding.  The  right  to 
recover  Interest  on  the  verdict  of  a  jury  was 
claimed  in  that  case,  from  the  time  of  its 
rendition,  on  the  ground,  among  other  things, 
that  it  was  an  instrument  of  writing  within 
the  meaning  of  this  section.  In  discussing 
this  contention  the  court  said: 

"To  the  first  proposition  it  may  be  re- 
plied that  the  term  Instrument  of  writing,' 
as  here  used,  has  a  definite  legal  meaning, 
which  excludes  a  verdict  as  something  essen- 
tially dlfCerent.  An  instrument  of  writing 
implies  an  agreement  or  contract  which  It 
contains,  and  of  which  it  is  the  memorial." 

This  deflnitibn  is  in  effect  a  declaration 
that  such  "other  instrument  of  writing"  must 
be  one  having  the  characteristics  of  a  bond, 
bill  or  promissory  note,  and  may  not  be  some- 
thing essentially  different. 

What  we  have  already  said  as  to  the  mean- 
ing of  section  3162,  supra,  Is  strengthened 
by  a  consideration  of  the  succeeding  section 
of  the  statute,  3163,  supra,  which  provides 
that  the  "parties  to  any  bond,  bill,  promis- 
sory note,  or  other  instrument  of  writing, 
may  stipulate  therein  foi^  the  payment  of  a 
greater  or  higher  rate  of  interest  than  eight 
per  centum  per  annum."  This  clearly  im- 
plies that  the  "Instrument  of  writing"  refer- 
red to  must  be  one  expressing  mutuality  of 
contract.  In  a  bond,  bill,  promissory  note 
or  other  like  Instrument  of  writing  the  par- 
ties might  w^  enough  stipulate  for  the  pay- 
ment of  a  higher  rate  of  interest  than  that 
fixed  by  law,  but  It  is  inconceivable  that  such 
a  stipulation  could  properly  find  place  in  a 
will.  Plaintiff  in  error  was  not  entitled  to 
the  legacy  by  virtue  of  any  contract  rela- 
tions existing  between  herself  and  the  tes- 
tator. On  the  contrary,  she  is  the  object  of 
his  bounty.  Her  legacy  is  a  gift  pure  and 
eimple.  A  will  does  not  rest  on  contract 
relations,  and  is  therefore  not  an  instru- 
ment Into  which  a  stipulation  between  the 
parties  for  interest,  as  contemplated  by  the 
statute,  could  be  injected.  ]Vo  argument  is 
necessary  to  demonstrate  the  impossibility  of 
such  a  situation.  So  that,  upon  every  con- 
sideration, those  suggested  and  many  others 
which  might  be  urged  with  equal  plausibility, 
a  will  is  not  the  "other  Instrument  of  writ- 
ing" enumerated  in  the  statute. 

Since  there  is  nothing  in  the  statute,  ei- 


ther express  or  implied,  providing  for  inter- 
est on  legacies,  none  is  allowable.  The  leg- 
acy in  question  was  not  due^  in  the  sense 
that  it  was  payable,  until  February  4th,  1907, 
the  date  when  ordered  paid  by  the  probate 
court,  and  could  therefore  in  no  event  bear 
interest  prior  to  that  time. 

[4]  No  authority  whatever,  either  at  com- 
mon law,  by  statute  or  judicial  decision,  is 
cited  to  support  the  contention  that  plaintiff 
in  error  is  entitled  to  alleged  income,  prof- 
its, increments  or  earnings  on  her  legacy. 
The  thing  bequeathed  to"  her  was  $50,000, 
payable  out  of  the  proceeds  of  the  estate, 
and  nothing  more.  As  has  already  been 
said,  this  was  paid  to  her  the  moment  it  was 
due  and  payable  under  our  statutes,  that  is, 
when  the  court  had  determined  that  there 
were  sufficient  assets  to  pay  all  legacies  and 
lawful  demands  against  the  estate  and  had 
made  an  order  upon  the  executors  for  dis- 
tribution. By  the  express  terms  of  the  will, 
$50,000  is  all  that  the  claimant  is  entitled 
to  demand  or  have,  which  sum  she  received, 
so  far  as  this  record  discloses, '  as  soon  as 
she  was  entitled  to  it  under  the  law.  She 
is  in  no  position  upon  any  theory  to  demand 
or  receive  more.  Upon  the  record  there  is 
absolutely  nothing  before  us  of  equitable 
cognizance. 

The  judgment  of  the  probate  court,  being 
in  conformity  with  the  views  here  expressed, 
is  affirmed. 

Judgment  afiSrmed. 

MUSSER,  a  J.,  and  WHITE,  J,,  concur. 


ELLIOTT  V.  PEOPLE. 

(Supreme  Court  of  Colorado.    Nov.  3,  1913. 
Rehearing  Denied  Feb.  2,  1914.) 

1.  Falsb   Pretenses  (S   16*)  —  OfTBNSXB  — 
"CoNFinENOK  Game.'' 

Accused  advertised  for  a  man  "to  take 
half  interest  in  fine  office  business;  will  pay 
$100  a  month;  $250  gets  half  interest;"  and, 
when  prosecuting  witness  called  at  the  address 
given,  be  found  accused  occupying  an  office 
equipped  with  telephone,  desks,  carpet,  chairs, 
etc.,  and  was  told  that  accused,  in  partnership 
with  another,  was  doing  a  good  real  estate 
business,  and  that  hia  partner  desired  to  sell, 
on  account  of  illness,  and  was  given  the  part- 
ner's address  by  accused  and  later  met  the 
partner  at  the  same  office  and  bought  a  half  in- 
terest in  the  business  for  $150  cash  and  a  note 
for  $100.  The  alleged  firm  did  not  have  any 
paying  business,  and  prosecuting  witness  finally 
sold  out  to  accused  the  interest  purchased  for 
$150,  paid  by  notes,  which  were  never  actually 
paid  by  accused.  Held,  that  accused  was  guilty 
of  obtaining  money  by  the  "confidence  game," 
contrary  to  Rev.  St.  1908,  f  1783. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  S  20;  Dec.  Dig.  §  16.*] 

2.  False  PsETBNSEa  (i  16*)  —  "CoitFinENcE 
Game." 

"Confidence  game,"  as  used  in  Rev.  St. 
1908,  §  1783,  means,  generally  speaking,  a 
swindling  operation  by  which  advantage  is 
taken  of  the  confidence  reposed  in  the  swin- 
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dier;  the  obtainint;  of  money  by  the  means  or 
ase  of  something  false. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  i  20;   Dec.  Dig.  i  16.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  2,  pp.  1420,  1421.] 

3.  FiLLSE     PbETENSES     (I     16»)— "CONTIDENCE 

Game"— Natuke  of  Offense. 

The  offense  of  obtaining  monev  by  confi- 
dence pame,  contrary  to  Rev.  St.  1908,  f  1783, 
punishing  every  person  who  obtains  any  money 
by  means  of  brace  faro,  or  any  false  or  bogus 
checks,  or  by  any  other  means  or  device  com- 
monly called  "confidence  games,"  includes  all 
swindles  perpetrated  by  any  fraudulent  device 
which  is  used  to  gain  the  confidence  of  the 
person  defrauded,  and  is  not  limited  to  the  use 
of  brace  faro,  loaded  dice,  etc. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  f  20;  Dec.  Dig.  i  16.*] 

4.  CBiiaNAL  Law  ({  372*)— Evidenob— Othsb 
Offehses. 

While,  as  a  rule,  evidence  tending  to  prove 
other  and  distinct  crimes  committed  by  accused 
is  not  admissible^  where  guilt  depends  upon  in- 
tent or  design  in  doing  an  act,  other  trans- 
actions of  a  similar  nature  by  accused,  within 
proper  limitations  as  to  time,  whether  before  or 
after  the  offense  charged,  are  admissible  in 
evidence  on  the  question  of  i;itent,  so  that  in 
a  prosecution  for  obtaining  money  by  the  con- 
fidence game  by  advertising  the  sale  of  a  half 
interest  in  an  alleged  prosperous  real  estate 
business,  which  did  not  in  fact  exist,  evidence 
of  similar  transactions  by  accused,  occurring  a 
few  weeks  before  and  after  the  one  involved, 
was  admissible  on  the  question  whether  accus- 
ed was  doing  a  legitimate  real  estate  business 
or  was  merely  attempting  to  defraud. 

(Ed.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent  Dig.  {§  833,  834;  Dec.  Dig.  {  372.*] 

&.  Cbiuinai.  Law  (S  562*)— GnouvsTANTiAi. 

Evidence — Fbaud. 

Circumstantial  evidence  must  be  general- 
ly resorted  to  to  establish  frand  in  a  criminal 
case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1257,  1259-1262;  Dec.  Dig. 
i  552.*] 

6.  Cbiminal  Law  (J  1088*)— Appbai^Pkes- 
ENTATioN  Below. 

Error  in  instructions  cannot  be  assigned 
on  appeal,  where  accused  did  not  object  to 
them  at  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2646;   Dec.  Dig.  {  1038.*] 

7.  Cbdiinai.  Law  (§  1166*)— Habuuess  Bb- 

BOB— DENIAI.   of  CONnmiANCE. 

There  was  no  reversible  error  in  refusing 
to  grant  accused  a  continuance  to  procure  ab- 
sent witnesses,  where  accused  called  witnesses 
who  testified  to  substantially  the  same  facts 
to  which  the  absent  witnesses  would  have  tes- 
tified. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3100-3102,  3107-3113; 
Dec.  Dig.  f  1166.*) 

Musser,  C.  J.,  and  Scott  and  Garrigues,  JJ., 
dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  Carlton  M.  Bliss, 
Judge. 

William  R.  Elliott  was  convicted  of  obtain- 
ing money  by  a  confidence  game,  and  brings 
error.    Affirmed. 


Isham  R.  Howze  and  John  A.  Deweese, 
both  of  Denver,  for  plalntlfF  In  error.  Ben- 
jamin Griffith,  Atty.  Gen.,  and  Charles  O'Con- 
nor, First  Asst  Atty.  Gen.,  for  the  People. 

GABBBRT,  J.  Plalntift  In  error,  whom  we 
shall  hereafter  designate  defendant,  was 
convicted  under  the  provisions  of  section 
1783,  Rev.  St  1908,  defining  the  offense  con- 
fidence game,  which  Is  as  follows:  "Every 
person  who  shall  obtain,  or  attempt  to  ob- 
tain, from  any  other  person  or  persons  any 
money  or  property  by  means  of  or  by  the 
ase  of  brace  faro,  or  any  false  or  bogus 
checks,  or  by  any  other  means.  Instrument  or 
device,  commonly  called  confidence  games, 
shall  be  liable  to  Indictment,  and  on  convic- 
tion shall  be  punished  by  Imprisonment  in 
the  penitentiary  for  any  term  not  less  than 
one  year  nor  more  than  ten  years."  The 
sufficiency  of  the  evidence  to  sustain  the  con- 
viction is  challenged. 

The  substance  of  the  testimony  relative 
to  the  commission  of  the  offense  charged  is : 
That  the  prosecuting  witness  saw  the  follow- 
ing advertisement  in  a  Denver  paper: 
"Wanted :  A  man  to  take  half  Interest  in  fine 
office  business;  will  pay  $100.00  a  month; 
$250.00  gets  half  Interest;  caU  310  Century 
Building."  That  witness  called  at  the  ad- 
dress named,  where  he  found  defendant  oc- 
cupying an  office  equipped  with  telephone, 
desks,  carpet,  and  chairs,  and  informed  him 
that  he  had  called  in  answer  to  this  ad- 
vertisement That  defendant  informed  the 
witness  he  was  doing  a  good  real  estate  busi- 
ness. That  he  had  resided  in  Denver  and 
been  engaged  in  that  business  for  about  18 
years.  That  his  partner,  McDonald,  owned 
a  half  Interest  in  the  businete,  which  he 
desired  to  sell  on  account  of  illness.  That, 
in  the  event  his  partner  did  not  sell  within 
a  few  days,  he  would  buy  the  interest  him- 
self, but  would  rather  have  a  partner  for  the 
reason  that  the  business  was  such  that  it  re- 
quired two  to  take  care  of  It  properly.  That 
defendant  gave  him  McDonald's  address. 
That  he  went  to  this  address  and  left  a  card 
requesting  McDonald  to  meet  him  at  defend- 
ant's office.  That  later  he  met  McDonald  at 
this  office.  That  he  bought  McDonald's  half 
interest,  paying  therefor,  to  McDonald,  $160 
in  cash,  and  gave  his  note  for  $100,  payable 
to  defendant,  which  was  delivered  to  the  lat- 
ter, wh<5  then  gave  McDonald  his  personal 
check  for  $100,  thus  completing  the  transac- 
tion. He  further  testified  that  be  and  de- 
fendant entered  into  a  copartnership  agree- 
ment, which  relation  continued  for  about 
two  months;  that  the  business  did  not  pay 
anything,  and  that  the  office  did  not  have 
any  clientage  at  all;  that  he  became  dissatis- 
fied and  finally  sold  out  to  defendant  for 
$150,  the  defendant  giving  in  payment  two 
notes  of  $75  each,  which  have  never  been 
paid.     It  appears  that  defendant,  according 


*For  other  casss  see 


ume  topic  and  tectlon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Ker-No.  Series. A,Rep'r  IndsxM 

Digitized  by  LjOOQIC 


Colo.) 


ELLIOTT  V  PEOPLE 


41 


to  his  letter  beads,  was  conducting  a  busi- 
ness at  the  address  named  In  the  advertise- 
ment under  the  name  of  the  "Iowa  Land  & 
Investment  Company." 

[1]  We  think  this  testimony  Is  suflBdent  to 
establish  the  offense  for  which  defendant 
was  convicted.  Our  statutes  provide  that 
the  act  relating  to  confidence  games  *^hall 
be  liberally  construed  for  the  detection  and 
punishment  of  offenders"  against  its  provi- 
sions.    Section  178S. 

[2]  "Confidence  game"  can  hardly  be  de- 
fined In  a  manner  which  would  cover  all  cas- 
es for  the  reason  that  schemes,  the  purposes 
of  wliich  is  to  svrlndle  others,  are,  as  has 
been  frequently  stated,  "as  various  as  the 
mind  of  man  is  suggestive."  Generally 
speaking  it  is  a  swindling  operation  by  means 
of  which  advantage  is  taken  of  the  con- 
fidence reposed  by  the  victim  In  the  swindler. 
The  offense  intended  to  be  covered  by  the 
statute  is  obtaining  money  by  means  or  use 
of  that  which  is  false  or  bogus.  Wheeler  v. 
People,  49  Colo.  402,  113  Pac.  312,  Ann.  Cas. 
1912A,  756;  Powers  v.  People,  63  Colo.  43, 
123  Pac.  642. 

Here  we  have  an  advertisement,  which  on 
its  face  offered  an  opportunity  to  secure  very 
considerable  returns  from  a  comparatively 
small  investment,  so  worded  as  to  readily 
attract  the  attention  of  the  unsophisticated. 
The  prosecuting  witness,  in  response  to  this 
advertisement,  called  at  the  address  named, 
where  be  found  the  defendant  occupying  an 
office,  fitted  up  in  a  manner  calculated  to  im- 
press him  that  its  occupant  was  doing  a  pros- 
perous business,  and  was  informed  by  him 
that  he  was  doing  a  good  real  estate  busi- 
ness, had  been  engaged  In  that  business  in 
the  dty  for  something  like  IS  years,  and  that 
he  had  a  partner  who  wanted  to  sell  his  in- 
terest. The  defendant  furnished  the  address 
of  the  partner.  Negotiations  were  entered 
into,  and  the  witness  purchased  an  interest 
in  an  alleged  business,  which  from  the  testi- 
mony for  the  people  was  worthless  or  did 
not  in  fact  exist  All  this  was  accomplish- 
ed, not  by  mere  words  alone,  but  in  addition 
the  Instrumentality  of  an  ofllce  furnished  In 
a  manner  which  would  lead  the  witness  to 
believe  that  the  representations  of  the  de- 
fendant, with  respect  to  the  business  which 
he  had  for  sale,  were  true.  The  office  and 
fixtures  were  genuine,  but,  by  their  means 
and  the  representations  of  defendant,  the 
confidence  of  the  witness  was  secured  and 
his  money  obtained  for  that  which  was  a 
myth.  In  other  words,  by  the  means  Indicat- 
ed, the  victim  was  led  to  believe  that  a  busi- 
ness was  valuable,  which  in  fact  did  not  ex- 
ist In  the  circumstances  of  this  case,  the 
fraud  and  deceit  thus  practiced,  whereby  the 
witness  was  defrauded,  although  on  its  face 
the  transaction  was  made  to  assume  a  legiti- 
mate one,  constitute  the  offense  with  which 
the  defendant  was  charged. 
[3]  Such  an  offense  Is  not  limited  to  ob- 


taining money  by  means  of  brace  faro,  load 
ed  dice,  marked  cards,  or  false  or  bogus 
checks,  but  includes  all  swindles  perpetrated 
by  any  device  which  Is  deceitful  and  il- 
legitimately used  to  gain  the  confidence  of 
the  person  thereby  defrauded. 

[4]  The  serious  question  in  the  case  relates 
to  the  admission  of  testimony.  Over  the  ob- 
jection of  the  defendant,  evidence  of  other 
transactions  of  a  similar  nature  to  the  one 
which  was  the  basis  of  the  offense,  for  which 
the  defendant  was  on  trial,  was  admitted. 
From  the  evidence  bearing  on  these  transac- 
tions, it  appears  that  other  parties  had  been 
defrauded  by  defendant  by  the  same  gener- 
al plan  employed  in  defrauding  the  prosecut- 
ing vrltness.  These  transactions  occurred  a 
few  weeks  before  and  after  the  one  under 
consideration.  The  general  rule  is  that  a 
defendant  on  trial  for  a  crime  shall  not  be 
prejudiced  In  the  eyes  of  the  jury  by  the  ad- 
mission of  testimony  tending  to  prove  that 
he  is  guilty  of  another  and  distinct  crime. 
This  rule  should  be  carefully  observed  by 
trial  courts  and  district  attorneys  In  all 
cases  where  applicable.  If,  however,  evidence 
Is  relevant  to  a  material  fact  in  issue  in  the 
case  on  trial,  no  valid  reason  exists  for  its 
exclusion,  because  it  may  prove,  or  tend  to 
prove,  that  the  accused  committed  some  other 
crime.  Underbill,  Crim.  Evidence,  i  90;  Peo- 
ple ▼.  Argentos,  156  Cal.  720,  106  Pac.  65; 
People  V.  Walters,  98  Cal.  138,  32  Pac.  864 ; 
People  V.  Shea,  147  N.  Y.  78,  41  N.  B.  505; 
State  V.  Franklin,  69  Kan.  688,  77  Pac.  688; 
Jaynes  v.  People,  44  Colo.  635,  99  Pac.  326, 
16  Ann.  Cas.  787;  Warford  v.  People,  43 
Colo.  107,  96  Pac.  556. 

The  authorities  are  quite  uniform  to  the 
effect  that,  when  the  guilt  of  a  defendant 
depends  upon  the  intent,  purpose,  or  design 
with  which  an  act  was  done,  other  transac- 
tions of  a  similar  nature  on  his  part  may  be 
examined  Into,  for  the  purpose  of  establish- 
ing such  guilty  intent,  design,  or  purpose,  al- 
though the  facts  thus  elicited  show  the  com- 
mission of  another  crime,  provided  such  ex- 
traneous transactions  are  so  connected  as  to 
time  and  so  similar  in  their  other  relations 
that  the  same  motive  may  be  reasonably  im- 
puted to  them  all.  Housh  v.  People,  24  Colo. 
262,  60  Pac.  1036;  Clarke  v.  People,  53  Colo. 
214,  125  Pac.  113;  State  v.  Jones,  171  Mo. 
401,  71  S.  W.  680,  04  Am.  St  Rep.  786; 
Wallace  v.  State,  41  Fla.  547,  20  South.  713. 

In  the  case  at  bar,  one  of  the  material  facts 
in  issue  was  whether  the  defendant  was  en- 
gaged in  a  legitimate  real  estate  business,  at 
the  address  named  in  the  advertisement,  or 
was  this  a  subterfuge  employed  to  defraud, 
by  selling  an  interest  in  a  business  which  did 
not  exist  Advertising  that  an  interest  in 
an  office  business,  which  would  pay  $100  a 
month,  could  be  secured  for  $250  is  not  an 
offense ;  neither  is  it  criminal  to  place  a  sign 
upon  a  door  indicating  that  the  concern  oc- 
cupying the  room,  into  which  it  leads,  is 
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the  "Iowa  Land  ft  Investment  Company"; 
nor  Is  it  an  offense  to  equip  sadi  room  with 
desks,  carpet,  cbalrs,  and  a  telephone;  but 
when  it  is  charged  that  this  means  is  re- 
sorted to  for  the  purpose  of  deceiving  and 
inducing  persons  to  believe  that  the  occupant 
Is  engaged  In  a  legitimate  and  prosperous 
business,  which  in  fact  has  no  existence,  it 
becomes  necessary  to  ascertain  the  intent, 
design,  or  purpose  of  the  party  charged  with 
defrauding  another  by  this  means. 

Was  it  the  intention,  design,  and  purpose 
of  the  defendant,  in  connection  with  his  rep- 
resentations respecting  Ids  business,  to  lead 
the  prosecuting  witness  to  believe  that  he 
(the  defendant),  by  reason  of  the  character 
of  his  office  equipment,  was  doing  a  good  real 
estate  business?  We  think,  for  the  purpose 
of  determining  this  question,  it  was  compe- 
tent for  the  people  to  show  transactions  with 
other  parties  which  tended  to  establish  a 
fraudulent  scheme  to  cheat  and  defraud  by 
physical  devices  similar  to  those  employed 
to  deceive  and  defraud  the  prosecuting  wit; 
ness,  when,  as  pointed  out,  such  dealings  are 
sufficiently  connected  in  point  of  time  to  au- 
thorize the  Inference  that  the  transaction  un- 
der consideration  was  in  pursuance  of  the 
same  general  puriwse. 

Counsel  for  defendant,  however.  Insist  that 
evidence  of  subsequent  transactions  was  not 
admissible.  On  this  subject  the  authorities 
are  not  harmonious.  Underbill  on  Criminal 
Evidence,  i  88,  states  in  effect  that  it  is  Im- 
material, where  the  evidence  of  another 
crime  is  offered  to  show  guilty  Intent,  that 
such  crime  was  committed  after  the  crime 
for  which  the  accused  is  on  trial,  provided, 
of  course,  that  the  other  essential  conditions 
exist  wltti  respect  to  that  character  of  tes- 
timony to  which  we  have  referred.  The 
author  dtes  numerous  authorities  sustaining 
his  view. 

There  was  some  testimony  regarding  -con- 
tracts between  other  parties  which  perhaps 
was  not  admissible,  but  it  appears,  so  far  as 
advised  from  the  record,  that,  as  these  mat- 
ters did  not  in  any  manner  reflect  upon  the 
Integrity  of  the  defendant,  they  could  not 
have  prejudiced  his  case. 

At  the  close  of  the  evidence  on  the  part  of 
the  people,  the  defendant  moved  for  a  direct- 
ed verdict  for  the  reason  that  there  was  no 
direct  evidence  to  sustain  the  allegations  of 
the  information.  This  we  think  was  properly 
denied.  Without  going  into  details,  we  are 
of  the  opinion  there  was  sufficient  evidence 
from  which  the  Jury  might  infer  that  in  fact 
McDonald  did  not  have  an  interest  in  the 
business  which  the  defendant  purported  to 
sell,  and  that  the  latter  received  the  money, 
or  the  major  part  thereof,  of  which  the  prose- 
cuting witness  was  defrauded. 

[6]  Parties  committing  frauds  usually  seek 
to  conceal  direct  and  positive  evidence  of 
their  guilt,  and  hence  to  establish  fraud  re- 


sort must  generally  be  had  to  circumstantial 
evidence. 

[6]  It  is  claimed  that  some  of  the  instruc- 
tions given  do  not  correctly  state  the  law  appli- 
cable to  the  case.  These  instructions  were 
given  to  the  Jury  without  any  objection  on 
the  part  of  the  defendant 

[7]  Error  is  also  assigned  upon  the  refusal 
of  the  court  to  grant  a  continuance.  This 
application  was  based  upon  the  absence  of 
witnesses,  who  would  testify  to  facts  ma- 
terial to  the  defense.  Whether  or  not  the 
showing  made  in  support  of  this  application 
was  sufficient  is  not  Involved.  It  appears 
from  the  record  that  at  the  trial  the  defend- 
ant called  witnesses  in  his  behalf,  who  testi- 
fied substantially  to  the  same  facts  which  it 
was  claimed  the  witnesses  named  in  the  ap- 
plication would  testify  to. 

The  Judgment  of  the  district  court  la  af- 
firmed. 

Judgment  affirmed. 

JdtUSSER,  C.  J.,  and  SCOTT  and  GAR- 
RIGUES,  JJ.,  dissent 


HAXNIB  V.  SITES. 

(Supreme  Court  of  Colorado.     Oct  6,  1913. 
Rehearmg  Denied   Feb.   2,   1014.) 

1.  Pleadino  (§  406*)— Defect— Waiveb. 

Defects  in  a  complaint  which  render  it  sub- 
ject to  motion  to  make  more  definite  and  certain 
are  waived  by  going  to  trial  without  motion. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  §|  1355-1359,  1361-1365,  1367-1374, 
1386;    Dec.  Dig.  J  406.»] 

2.  Action  (§  28»)— Contbaot  ob  Tobt— Waiv. 
KB  OP  Tobt. 

When  personalty  is  wrongfully  converted, 
the  owner  may  waive  the  tort,  and  sue  for  its 
value,  in  an  action  founded  on  an  implied  prom- 
ise to  pay  the  value. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  a  196-216 ;    Dec.  Dig.  $  28.*] 

3.  ACTIOR    (t   27*)— COKTRACT   OK   TOBT— COM- 
PLAINT. 

The  complaint  alleged  that  plaintiff  was  the 
owner  of  hogs,  that  a  third  person  sold  them  to 
defendant,  that  the  two  unlawfully  converted 
them  to  plaintiff's  damage  in  the  sum  of  $1,000, 
which  sum  was  the  value  of  the  bogs,  and, 
though  demanded,  remained  unpaid.  The  proof 
tended  to  show  that  the  third  person  was  defend- 
ant's agent,  and  that  he  purchased  the  hogs,  and 
defendant  refused  to  pay  the  purchase  money. 
Held,  that  the  complaint  did  not  count  on  the 
conversion,  and  hence  there  was  no  variance  be- 
tween it  and  the  proof. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  §§  160-195 ;    Dec.  Dig.  {  27.*] 

4.  Tbial  ({  251*)— Actions  to  Ohabob  Pbin- 

CIPAI^-INSTBTJCTIONS— ISSXTES. 

In  an  action  for  the  purchase  price  of  hogs, 
plaintiff  claimed  that  the  actual  purchaser  was 
defendant's  a^ent  and  that  defendant  was  the 
real  party  in  interest  while  defendant  claimed 
that  the  actual  purchaser  from  whom  he  acquir- 
ed the  bogs  was  not  his  agent,  but  that  be  acted 
for  himself  or  for  plaintiff.  Held  that  as  the 
third  person  had  paid  only  a  reasonable  price 
for  the  hogs,  an  instruction  on  the  duty  of  one 
dealing  with  an  agent  for  the  first  time  to  in- 
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quire  into  and  ascertain  the  extent  of  his  au- 
thority was  inapplicable  and  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  fS  687-595;   Dec  Dig.  i  251.»] 

Error  to  District  Court,  La  Plata  County ; 
Charles  A.  Pike,  Judge. 

Action  by  Jolin  W.  Sites  against  J.  P. 
Haynle  There  'was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Chaa.  A  Johnson,  of  Durango,  for  platntltf 
In  error.  James  A.  Pulllam  and  McCloskey  & 
Moody,  all  of  Durango,  for  defendant  in  er- 
ror. 

MtrSSER,  C.  J.  In  the  court  below  plain- 
tiff. Sites,  recovered  Judgment  against  de- 
fendant, Haynle,  for  the  value  of  a  drove  of 
bogs.  One  Haydon  was  Joined  as  codefend- 
ant  The  testimony  for  the  plaintiff  tended 
to  show  that  he  had  sold  the  hogs  to  the  de- 
fendant, Haynle,  through  Haydon,  as  agent 
for  the  purchaser.  The  testimony  for  de- 
fendant, Haynle,  tended  to  show  that  be 
bought  the  hogs  from  Haydon,  that  the  lat- 
ter was  not  the  purchaser's  agent,  and  that. 
If  we  understand  the  theory  correctly,  the 
plaintiff  would  have  to  look  to  Haydon  for 
the  purchase  money.  The  respective  claims 
of  the  parties,  as  shown  by  the  evidence, 
woe  BObmitted  to  the  Jury.  The  principal 
contention  of  the  defendant  Is  that  the  com- 
plaint alleged  a  cause  of  action  for  the 
wrongful  conversion  of  the  bogs — :an  action 
founded  on  tort — ^that  the  proof  was  fatally 
variant  from  the  allegations,  and  the  plain- 
tiff was  erroneously  permitted  to  recover  for 
the  value  of  the  bogs  as  in  an  action  founded 
on  contract. 

[1-8]  The  complaint  could  have  been  made 
a  better  pleading  than  It  was.  It  may  have 
been  ambiguous,  unintelligible,  and  uncer- 
tain. It  may  have  been  subject  to  motion  on 
different  grounds.  If  It  were,  these  defects 
have  been  waived  under  our  practice.  The 
attack  now  made  upon  It  Is  substantially  a 
demurrer,  to  the  effect  that  Its  allegations 
are  insufficient  to  sustain  the  cause  of  ac- 
tion proven.  In  substance,  It  alleges  that  the 
plaintiff  was  the  ovraer  of  the  hogs ;  that 
Haydon  sold  them  to  Haynle ;  that  these  two 
unlawfully  converted  them  to  their  own  use 
to  plaintiff's  damage  in  the  sum  of  $1,001; 
that  that  sum  was  the  value  of  the  bogs,  and 
was  demanded,  and  remained  unpaid.  Judg- 
ment was  prayed  for  the  alleged  value. 

It  Is  plain  that  the  plaintiff  was  endeavor- 
ing by  this  complaint  to  recover  the  value  of 
the  hogs  taken  by  the  defendant  under  cir- 
cumstances which  called  upon  the  latter  to 
account,  whether  the  taking  was  rightful  or 
wrongful.  It  Is  often  said  that,  when  chat- 
tel property  Is  wrongfully  taken  and  convert- 
ed to  the  wrongdoer's  use,  the  owner  may 
waive  the  tort,  and  sue  for  the  value,  in  an 
action  founded  on  an  implied  promise  to  pay 


the  value.  Martin  t.  McCarthy,  3  Colo.  App. 
37,  32  Paa  551. 

The  gist  of  the  complaint  was  for  the 
recovery  of  the  value  of  the  plaintifTs  prop- 
erty, which  the  defendant  had  taken  and  con- 
verted, under  circumstances  that  called  upon 
him  to  account  for  it  This  being  so,  it  was 
immaterial  how  the  defendant  obtained  It  so 
long  as  the  circumstances  under  which  it 
was  obtained  made  him  liable  for  the  value. 
Foster  Lumber  Co.  v.  Kelly,  9  Itan.  App.  377, 
58  Pac.  124.  A  complaint  similar  in  many 
respects  was  held  to  allege  an  action  on  con- 
tract for  the  value,  and  not  one  in  tort  for 
the  wrongful  conversion.  In  Smith  v.  Mc- 
Carthy, 39  Kan.  308, 18  Pac,  204.  Were  there 
any  doubt  that  there  was  no  variance  be- 
tween the  proof  and  the  material  allegations 
of  the  complaint.  It  would  be  in  harmony 
with  our  Code  to  resolve  that  doubt  in  favor 
of  the  sufficiency  of  the  pleading  under  the 
circumstances  that  exist  It  claimed  only  the 
value  and  nothing  In  addition  by  reason  of 
the  alleged  tort  The  defenses  pleaded  by 
the  defendant  were  available  to  him  whether 
the  action  was  one  In  tort  or  one  on  contract 
His  testimony,  was  as  much  a  defense  to  one 
action  as  to  the  other.  He  claimed  no  de- 
fense nor  offered  any  testimony  that  would 
have  been  available  in  the  one  action  and 
not  in  the  other,  as  In  the  Kansas  case  last 
cited.  The  cause  proceeded  below  as  though 
it  was  the  value  of  the  hogs  that  plaintiff 
sought,  and  was  so  treated  in  the  Instruction. 
The  defendant  was  not  misled  by  the  com- 
plaint as  it  was,  nor  would  he  have  been  ben- 
efited if  the  allegation,  with  respect  to  the 
wrongful  conversion  had  not  been  in  it 

As  it  Is  plain  that  the  complaint  Is  auf- 
flcleht  to  sustain  the  cause  of  action,  which 
plaintiff's  testimony  tended  to  prove,  the 
court  did  not  err  in  overruling  the  motion 
to  strike  that  testimony,  nor  another  motion 
for  nonsuit 

[4]  The  other  errors  assigned  relate  to  the 
giving  and  refusing  of  instructions,  and  moat 
of  them  need  not  be  noticed,  as  they  are  bas- 
ed on  the  premise  that  the  complaint  Is  one 
in  tort,  and  not  on  contract  One  Instruction 
requested  by  defendant  and  refused  by  the 
court  stated  that  a  person  dealing  with  an 
agent  for  the  first  time  is  bound  to  inquire  in- 
to the  terms  of  the  agency,  and  to  ascertain 
the  extent  of  his  authority;  that  the  plaintiff 
Is  bound  to  inquire  what  authority  had  been 
given  Haydon;  that,  if  he  did  not  inquire 
What  authority  was  given  the  agent,  then  the 
plaintiff  was  bound  by  the  actual  authority 
given.  Another  Instruction  refused  was  in  ef- 
fect that,  if  Haydon  exceeded  his  authority 
as  to  price,  plaintiff  could  not  recover.  It 
may  be  that  under  other  circumstances  these 
requested  instructions  might  have  stated  the 
law.  We  do  not  think  they  were  applicable 
in  this  case.    The  evidence  for  the  plaintiff 
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was  to  the  effe<!t  that  Haydon  waa  the  agent 
of  Haynle  for  the  purchase  of  hogs.  The 
price  offered  by  Haydon  was  shown  to  he  the 
value  of  the  hogs.  There  was  nothing  about 
that  price  that  Indicated  that  Haydon  was 
exceeding  his  authority,  nor  was  the  price 
such  as  to  hare  put  the  plaintiff  on  his  guard. 
There  were  no  circumstances  shown  that  In 
any  way  put  the  plaintiff  upon  Inquiry  more 
than  to  know  that  Haydon  was  an  agent  act- 
ing within  the  apparent  scope  of  his  authori- 
ty. The  plaintiff's  testimony  tended  to  prove 
him  such  agent  On  the  other  hand,  the  tes- 
timony for  defendant,  Haynle,  tended  to 
prove  that  Haydon  was  no  agent  at  all  for 
the  defendant,  but  that  he  acted  for  himself 
or  for  the  plaintiff.  In  this  state  of  the  tes- 
timony, Haydon  was  the  agent  of  Haynie  act- 
ing within  the  apparent  scope  of  his  author- 
ity, or  he  was  no  agent  at  all,  and  the  plain- 
tiff was  not  called  upon  to  make  the  spedflc 
inquiries  indicated  in  the  instructions  refus- 
ed, for,  if  Haydon  was  such  an  agent  as  the 
plaintiffs  testimony  showed  he  was,  the 
plaintiff  was  not  bound  by  secret  instructions 
given  to  the  agent. 

The  court,  in  substance,  instructed  the  jury 
that  the  plaintiff  was  seeking  to  recover  the 
value  of  certain  hogs  alleged  to  have  been 
sold  and  delivered  to  Haynie,  through  Hay- 
don, acting  for  the  purchaser ;  that  the  plain- 
tiff had  to  establish  these  allegations  by  a 
preponderance  of  the  evidence;  and  that,  if 
they  found  these  allegations  to  be  true,  and 
that  Haynie  had  not  paid  for  the  hogs,  then 
the  plaintiff  could  recover,  notwithstanding 
thei'e  was  an  understanding  existing  between 
Haynie  and  Haydon  as  to  prices  to  be  paid 
for  hogs,  concerning  wUch  Sites  had  not 
been  informed.  Under  this  instruction,  if 
the  Jury  believed  from  the  evidence  for  the 
plaintiff  that  Haydon  was  acting  for  Haynie, 
that  the  hogs  were  sold  and  delivered  to 
Haynie,.  through  Haydon,  and  that  Haynie 
had  not  paid  for  them,  the  verdict  woold 
be  for  plaintiff;  but.  If  they  believed  from 
Haynie's  testimony  that  Haydon  waB  not  act- 
ing for  him,  then  their  verdict  would  be  for 
the  defendant. 

The  Judgment  Is  affirmed. 

Judgment  affirmed. 

6AKKIGUES  and  SCOTT,  33.,  concur. 


CITY  AND  COUNTY  Or  DENVEB  t. 
BROWN  et  aL 

(Supreme  Court  of  Colorado.    Nov.  3,  1913. 
Rebearing  Denied  Feb.  2,  1914.) 

1.  Watebs  and  Water  Coubses  ({  232*)  — 
Wateb  SuPPtY  Company— Ibbiqation  Com- 
pany—Nature. 

An  irrigation  canal  company  carrying  wa- 
ter for  hire  is  a  quasi  public  carrier,  being  an 
intermediate  agency  for  aiding  consumers  in 
tiu-  exercise  of  their  riglit  to  appropriate  wa- 


ter, as  wen  as  a  private  enterprise  operated 
for  profit. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  H  321,  322;   Dee. 
Dig.  §  232.*] 

2.  Watebs  and  Wateb  Goubses  ({  254*)  — 
contbact  to  consumer. 

A  consumer  of  water  under  a  contract  with 
an  irrigation  canal  company  is  not  strictly  an 
independent  appropriator  from  the  stream, 
since  his  rights  are  limited  by  his  contract  as 
well  as  by  the  provisions  of  law  applicable  to 
the  relation  between  him  and  the  carrier  com- 
pany. 

[Ed.  Note. — For  other  casps.  see  Waters  and 
Water  Courses,  Cent  Dig.  f  811;  Dec  Dig.  | 
254.*] 

3.  Waters  and  Water  Coubsks  (|  254*)— Ib- 
biqation—Contract  Rights. 

Under  MiUs'  Ann.  St  1891,  |  2297,  pro- 
viding that  persons  who  have  purchased  and 
nsed  water  for  irrigation,  and  have  not  ceased 
to  do  80,  with  intent  to  procure  water  from 
some  other  source,  shall  have  the  right  to  con- 
tinue to  purchase  water  to  the  same  amount 
for  their  lands,  on  tendering  the  price  fixed,  a 
contract  consumed  is  entitled  to  the  same  vol- 
ume each  succeeding  year  upon  tendering  an- 
nually without  intermission  the  lawful  rate, 
and  complying  with  reasonable  rules,  but,  if 
he  falls  to  renew  bis  contract,  he  is  in  the  same 
position  as  though  he  had  never  taken  water. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  311;    Dec.  Dig.  { 
264.*] 

4.  Watebs  and  Water  Courses  ({  249*)  — 
PuBUo  Water  Supply— Biobt  or  Consuk- 

KBS. 

Bona  fide  applicants  are  entitled  to  use 
water  for  irrigation  purposes  upon  tender  to 
an  irrigation  canal  company  of  the  lawful  rate 
for  carriage,  and  complying  with  the  reasonable 
regulations  imposed  by  it 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  249.*) 

5.  Watebs  and  Water  Courses  (|  247*)  — 
Public  Water  Supply  —  Proceedings  to 
Establish. 

Parties  to  an  action  against  an  irrigatioa 
canal  company  to  compel  it  to  furnish  water 
had  no  rights  subject  to  adjudication  therein, 
where  it  was  not  shown  that  the  water  com- 
pany was  under  any  obligation  to  furnish  them 
water  at  the  time  they  became  parties. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  314;  Dec.  Dig.  { 
247.*] 

6.  Waters  and  Water  Courses  (g  254*)  — 
Public  Water  Supply— Contracts— Limi- 
tation or  Volume. 

A  provision  in  a  contract  between  a  con- 
sumer and  an  irrigation  canal  company  limiting 
the  volume  of  water  to  which  the  consumer  is 
entitled  is  valid. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  311;  Dec.  Dig.  i 
254.*] 

7.  Waters  and  "Wateb  Courses  (J  242*),-Op- 

TIONB. 

A  provision  in  a  right  of  way  to  an  irri- 
gation canal  company,  providing  that  the  com- 
pany and  its  successors  should  from  year  to 
year  deliver  water  at  a  reduced  rate  to  gran- 
tor and  his  assigns  for  irrigation  if  applied  for 
on  or  before  May  16th  of  each  year,  merely 
gave  grantor  an  option,  which  he  must  have 
exercised  each  year  in  order  to  retain  his  rights 
to  water  thereunder. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  gg  147,  307:  Dec 
Dig.  I  242.*] 
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&  Watebs  and  Wateb  Coubsks  (I  242*)  — 
IBBIOATION— Beneficial  Use. 

Such  grantor  could  not  demand  water  un- 
der the  option  agreement  after  he  had  sold  his 
land  without  leaving  any  land  to  which  the 
water  could  b«  beneficially  applied. 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent.  Dig.  {J  147,  307;    Dec. 
Dig.  I  242.*] 

9.  Watebs  and  Wateb  Cot7B8£S  (J  156*)  — 
Tbamsfeb  or  Wateb  Riohts— Convbtanob 
OF  Land. 

Whether  a  conveyance  of  land  also  passed 
a  water  right  in  connection  therewith,  depends 
apon  the  intention  of  grantor  as  gathered  from 
the  terms  of  the  deed  or,  if  it  is  silent  on  the 
subject,  from  the  circumstances  surrounding 
the  transaction. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §§  158,  174-183; 
Dec.  Dig.  {  156.«] 

10.  Watebs  and  Waibb  Coubsbs  (f  249*)  — 
PUBUC  Wateb  Supplt— "Ibbigation." 

Since  the  word  "irrigation"  means  the  ap- 
plication of  water  for  the  purpose  of  nourish- 
ing plants,  the  application  of  water  to  grow 
trees  upon  streets  and  irrigate  trees,  grasses, 
etc.,  in  city  parks  constitutes  the  use  of  water 
for  irrigation  just  as  much  as  its  application  to 
grow  crops  on  farms,  so  that  neither  use  is 
entitled  to  a  preference  over  the  other  as  being 
superior  thereto. 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Dec.  Dig.  {  249.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  4,  p.  3776.] 

11.  Waters  and  Wateb  Cocbsbs  (5  254*)  — 
Wateb  Contbacts—V aridity. 

A  provision  in  a  consumer's  contract  with 
a  city,  which  operated  an  irrigation  ditch,  that 
the  use  of  water  contracted  for  should  be  sub- 
ject to  the  requirements  of  the  city  as  a  user  and 
should  only  include  the  year  mentioned  in  the 
contract  was  invalid  as  to  consumers  entitled 
to  water  from  the  ditch  by  prior  user  under 
contract,  since  the  extent  of  their  rights  as  to 
the  volume  of  water  was  determined  by  the  pri- 
or user,  but  was  valid  as  to  consumers  not 
having  such  prior  rights,  or  as  to  any  excess 
of  water  over  the  amount  determined  by  prior 
user. 

WGd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  I  311 ;   Dec.  Dig.  ( 
254.*] 

12.  Watkbb  and  Wateb  Coubsbs  (i  264*)  — 
ibbioation  contsact  —  lllutations  of 
Amount. 

Provisions  in  irrigation  contracts,  made 
with  a  city  which  owned  the  ditch,  which  made 
the  consumers'  use  of  water  subject  to  the  re- 
quirements of  the  city  in  so  far  as  valid,  pre- 
served the  rights  of  the  city  to  the  water  in 
the  same  manner  as  if  it  had  utilized  the  wa- 
ter covered  by  the  contracts  for  its  own  uses, 
merely  operating  as  a  lease  of  its  rights  t'^ 
the  water  above  that  necessary  for  its  present 
needs. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  311;  Dec.  Dig. 
f  254.*] 

13.  Watebs  and  Wateb  Coubbes  (|  249*)  — 
Puobities. 

As  a  rule,  all  consumers  have  the  right 
to  be  supplied  from  all  the  priorities  decreed  to 
the  ditch  through  which  they  are  supplied, 
whose  rights  by  virtue  of  prior  use  aggregate 
the  volume  of  such  priorities,  so  that  all  have 
eqnal  rights  in  the  priorities,  though,  where 
the  first  priority  was  for  a  particular  pur- 
pose and  later  priorities  were  to  supply^  a  dif- 
ferent class  of  consumers,  the  later  priorities 


would  be  distinct  as  if  taken  through  separate 
canals. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec  Dig.  $  249.*] 

14.  Watebs  and  Wateb  Coubses  (|  247*)  — 
PiTBLic  Wateb  Supply— Ibbioation. 

In  a  proceeding  by  contract  consumers 
against  an  irrigation  canal  company  to  estab- 
lish water  rights,  the  decree  establishing  such 
rights  should  provide  for  the  payment  of  car- 
riage rates,  and  make  provision  for  the  protec- 
tion of  the  carrier,  and  bona  fide  applicants  in 
case  of  the  loss  of  rights  by  present  consum- 
ers by  failing  to  avail  themselves  of  their 
right  to  water  established  by  prior  contracts. 
.[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  314;  Dec  Dig.  i 
247.*] 

En  banc.  Appeal  from  District  Court, 
City  and  County  of  Denver;  George  W.  Al- 
len, Judge. 

Action  by  Samuel  W.  Brown  and  others 
against  the  City  and  County  of  Denver. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.  Judgment  vacated  In  part,  and 
cause  remanded,  with  directions. 

H.  A.  Undsley,  City  Atty.,  and  Allen  & 
Webster,  ail  of  Denver,  for  appellant. 
Crump  &  Allen,  Goudy  &  Twitchell,  S.  A. 
Osborne,  and  D.  B.  Patterson,  all  of  Den- 
ver, for  appellees. 

GABBERT,  J.  Appellee  Brown,  on  behalf 
of  himself  and  others  similarly  situated, 
commenced  an  action  against  the  city  and 
county  of  Denver  and  others,  the  purpose 
of  which  was  to  adjudicate  rights  to  the  use 
of  water  from  a  ditch  designated  in  his  com- 
plaint, "The  Platte  Water  Ditch,"  but  more 
generally  known  as  the  "City  Ditch."  Vari- 
ous consumers  appeared  and  were  made  par- 
ties. The  pleadings  are  voluminous,  and  it 
is  not  necessary  to  give  a  synopsis  of  them, 
as  counsel  for  all  parties  have  assumed 
that  they  fairly  presented  the  question 
sought  to  be  determined,  which  was  the  re- 
si)ectlve  rights  of  consumers  of  water  from 
the  city  ditch,  and  we  shall  treat  them  ac- 
cordingly. Part  of  the  testimony  was  taken 
before  Judge  Armour,  and  thereafter  an  or- 
der was  made,  appointing  a  referee,  who, 
by  stipulation,  was  authorized  to  consider 
the  testimony  taken  prior  to  his  appoint- 
ment, and  to  receive  and  consider  such  fur- 
ther testimony  as  the  parties  offered,  and 
from  this  testimony  formulate  his  findings 
of  fact  and  conclusions  of  law,  and,  based 
thereon,  report  a  decree.  He  performed  his 
duties  in  these  respects.  Some  of  the  con- 
sumers other  than  the  city  and  county  of 
Denver,  being  dissatisfied  with  the  report  of 
the  referee,  filed  exceptions  to  the  report, 
which  the  court  afterwards  beard  and  sus- 
tained in  many  particulars,  and  entered  a 
decree  from  which  the  city  and  county  of 
Denver  has  appealed. 

At  the  outset  counsel  for  appellant  con- 
tend that,  as  appellees  did  not  file  a  motion 
for  a  new  trial  after  the  report  of  the  ref- 
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eree  was  filed,  the  exceptions  they  filed 
should  hare  been  disregarded,  and  the  de- 
cree recommended  by  the  referee  confirmed 
by  the  trial  court,  and  foe  this  reason  the 
judgment  should  be  reveised,  and.  the  case 
remanded,  with  directions  to  enter  a  decree 
in  conformity  with  the  one  reported  by  the 
referee.  We  think  it  .unnecessary  to  con- 
sider this  question,  and,  in  di£jx)slng  of  the 
case,  will  not  consider,  questions  of  procedure 
and  practice,  the  alleged  disregard  of  which 
does  not  affect  the. substantial  rights  of  the 
parties,  but  base,  our  opinion  upon  ques- 
tions involved  which  will  tend  in  the  greatest 
degree  to  enable  a  speedy  and  final  dispo- 
sition of  the  case  upon  its  merits. 

In  1860  the  Capitol  Hydraulic  Company 
"was  organized  under  a  special  act  of  the 
territorial  Legislature  of  Kansas.  This  act 
did  not  contain  any  limitation  as  to  the 
period  of  the  existence  of  the  corporation  it 
authorized  to  be  created,  and  empowered 
it  to  divert  the  water  from  the  bed  of  the 
South  Platte  river  at  any  point  selected  be- 
tween the  Platte  canon  and  the  mouth  of 
Cherry  creek,  and  conduct  the  water  so  di- 
verted to  the  cities  of  Denver,  Auraria,  and 
Highlands  for  mechanical,  agilcaltural,  min- 
ing, and  dty  purposes.  The  purpose  of  the 
company  was  to  construct  a  ditch  to  carry 
water  to  irrigate  trees  within  the  municipali- 
ties named,  and  also  to  furnish  water  to 
farmers  cultivating  land  under  the  ditch. 
The  construction  of  the  ditch  was  commenced 
in  1865.  In  1867  the  name  of  the  corpora- 
tion was  changed  to  the  Platte  Water  Com- 
pany. In  1875  or  1876  this  company  entered 
into  a  contract  with  the  dty  of  Denver, 
whereby  It  leased  the  ditch  as  then  exist- 
ing, with  all  its  rights,  privileges,  and  fran- 
chises, to  the  dty,  and  also  agreed  to  sell 
to  the  city  the  ditch  and  rights  leased  for 
the  sum  of  $60,000,  with  interest,  in  six 
annual  installments.  These  payments  were 
made,  and  the  city  then  became  the  beneficial 
owner  of  the  ditch  and  such  rights  connect- 
ed therewith  as  the  vendor  could  co.nvey. 
Prior  to  the  commencement  of  the  construc- 
tion of  the  ditch,  other  ditches  on  the  river 
were  purchased  by  the  original  company.  In 
1883,  under  a  statutory  adjudication  of  wa- 
ter rights  for  the  purpose  of  Irrigation,  the 
ditch  was  awarded  priority  No.  1,  of  date 
November  28,  1800,  for  so  much  water,  18 
inches  in  depth,  as  would  flow  through  a 
ditch  having  a  grade  of  4i^  feet  to  the  mile, 
10  feet  wide  on  the  bottom  and  13  feet  wide 
at  the  top;  also  two  other  priorities,  dated 
respectively  November  1,  1878,  and  March  7, 
1881.  It  Is  not  necessary,  however,  to  state 
the  volume  awarded  by  these  two  priorities, 
as  these  matters  are  not  material  to  any 
questions  presented  for  determination  at  this 
time.  It  is  the  right  to  the  use  of  water 
represented  by  these  priorities  which  is  in- 
volved. 

The  testimony  Introduced  by  the  resoec- 


tive  parties  bearing  on  this  subject  Is  ex- 
ceedingly voluminous,  covering  several  thou- 
sand folios,  and  the  abstract  of  the  record 
proper  and  testimony  consists  of  over  700 
pages.  It  is  evident  the  court  disposed  of 
the  case  upon  an  entirely  erroneous  theory, 
greatly  to  the  prejudice  of  appellant,  and 
perhaps  other  parties  to  the  action,  but,  as 
the  parties  are  numerous,  and  to  go  through 
the  testimony  with  the  care  necessary  to 
properly  determine  their  respective  rights 
would  require  a  very  considerable  time,  we 
shall  only  state  in  a  general  way  so  much  of 
the  testimony  as  may  be  necessary  to  direct 
attention  to  the  material  facts  upon  which 
the  rights  of  the  parties  depend  under  the 
rules  of  law  applicable,  it  being  our  pur- 
pose to  merely  declare,  In  connection  with 
the  prindpal  facts,  such  prindples  of  law 
as  wiU  serve  to  point  out  the  errors  commit- 
ted and  enable  the  trial  court,  from  the 
pleadings  and  testimony  reported  by  the 
referee,  to  determine  the  material  facts  in 
detail  and  render  a  correct  decree. 

At  an  early  date  Individuals  t>egan  to  take 
water  from  the  ditch  for  the  purpose  of  ir- 
rigating lands.  The  water  thus  obtained 
was  secured  under  contracts  entered  into 
from  time  to  time  between  this  class  of  con- 
sumers and  the  then  owners  of  the  ditch. 
These  contracts  were  only  for  the  irrigating 
season  during  the  year  they  were  executed; 
that  is,  they  only  covered  the  Irrigating  sea- 
son for  the  year  they  were  made.  The  tes- 
timony discloses  that  in  many  instances,  at 
least,  the  use  of  water  by  these  consumers 
was  intermittent;  that  is,  they  would  con- 
tract for  and  use  it  a  year  or  so,  and  then 
cease  to  contract  for  or  use  it  for  a  period, 
when  they  would  again  resume  the  use  of 
water  In  the  same  intermittent  way.  On 
this  testimony  the  court  held  that  these  con- 
sumers were  in  no  wise  affected  by  the  con- 
tracts made  with  either  the  dty  or  its  pred- 
ecessors, for  the  reason  that  they  were  ap- 
proprlators,  to  all  intents  and  purposes,  from 
the  river,  with  the  right  in  the  dty  to  exact 
a  reasonable  compensation  for  carriage,  and 
that  the  rights  thus  acquired  vested  and  con- 
tinued from  the  date  the  consumers  or  their 
predecessors  first  utilized  water  from  the 
ditch  unless  lost  by  abandonment  Error  is 
assigned  on  tills  ruling. 

The  original  company  was  organized  to  di- 
vert and  carry  water  for  mechanical,  agri- 
cultural, mining,  and  dty  purposes,  but,  so 
far  as  any  question  is  involved  in  tills  case 
with  respect  to  the  priorities  awarded  it,  we 
think  it  and  its  successors  in  interest,  so 
far  as  the  rights  of  the  individual  consumers 
are  involved,  must  lie  treated  as  an  irrigation 
canal  company,  carrying  water  for  hire. 

[1]  Such  a  company  is  a  quasi  public  car- 
rier for  the  purpose  of  conveying  water  from 
natural  streams  to  places  where  it  may  be 
applied  to  a  beneficial  use.  It  is  not  the  pro- 
prietor of  the  water  which  it  Is  entitled  to 
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divert,  but  must  be  regarded  as  an  Interme- 
diate agency  existing  for  the  purpose  of  aid- 
ing consumers  in  Oie  exercise  of  their  rights 
to  appropriate  water,  as  well  aa  a  private  en- 
terprise prosecuted  for  Its  benefit.  Farmers' 
I.  D.  Co.  V.  Agricultural  D.  Co.,  22  Oolo.  513, 
45  Pac.  444,  55  Am.  St  Rep.  149;  Wright  v. 
Platte  Valley  I.  C^.,  27  Colo.  322,  61  Pac.  603 ; 
Wheeler  ▼.  Northern  Colo.  I.  Co.,  10  Colo. 
582,  17  Pac.  487,  3  Am.  St  Rep.  603;  Wyatt 
V.  Larimer  &  Weld  I.  Co.,  18  Colo.  298,  33 
Pac.  144,  36  Am.  St  Rep.  280. 

[2]  A  consumer  supplied  with  water  by 
contract  from  a  ditch  owned  and  operated  by 
a  carrier  company  in  a  sense  is  an  appro- 
priator  from  the  stream  supplying  the  ditch, 
but  does  not  occupy  the  exact  status  of  an 
Independent  appropriator  directly  from  the 
stream,  as  his  rights  are  limited  by  the  terms 
of  Ills  contract  so  far  as  yalid,  vrlth  the 
ditch  company,  as  well  as  other  limitations 
which  the  law,  from  the  nature  of  the  rela- 
tion between  the  carrier  company  and  a  con- 
tract consumer  from  its  ditch,  Imposes. 
Wright  V.  Platte  Valley  I.  Co.,  supra;  City 
&  County  of  Denver  t.  Walker,  45  Colo.  387, 
101  Pac.  848. 

[3]  Having  contracted  fOr  and  beneficially 
used  for  irrigation  purposes  a  spedflc  vol- 
ume of  water  for  any  particular  year,  with- 
out any  vaUd  limitation  as  to  future  use,  he 
would  be  entitled  to  the  same  volume  each 
year  succeeding,  when  needed  for  the  pur- 
poses of-  Irrigation,  upon  tender  annually, 
wlthoat  intermission,  of  the  rate  which  the 
company  could  lawfully  exact  and  compli- 
ance with  Its  rules  and  regulations  so  far 
as  reasonable.  Northern  Colo.  I.  Co.  v.  Rich- 
ards, 22  Colo.  460,  45  Pac.  423;  Section  2297, 
Mills'  Ann.  Stats.  When,  however,  his  con- 
tract expires  by  limitation  and  is  not  re- 
newed, and  lie  does  not  take  the  necessary 
steps  to  preserve  the  status  growing  out  of 
his  contractual  relation  with  the  carrier,  his 
rights  to  a  future  use  of  water  from  the 
ditch  cannot  be  based  upon  past  use.  In 
other  words,  his  contract  with  the  carrier 
is  for  carriage,  and  his  rights  are  limited  by 
its  terms,  so  far  as  valid,  to  the  volume  of 
water  for  the  period  mentioned  in  his  con- 
tract On  the  expiration  of  his  contract  he 
may  be  entitled  to  have  It  renewed,  unless  in- 
hibited by  a  valid  provision  therein ;  bnt,  if 
a  legal  demand  for  that  purpose  is  not  made, 
he  is  in  the  same  position  as  though  he  bad 
never  taken  water  from  the  ditch. 

A  consideration  of  the  duties  and  obliga- 
tions of  carrier  ditch  companies  conveying 
water  for  irrigation  purposes  for  hire  and 
the  rights  of  contract  users  and  others  who 
can  beneficially  apply  water  from  the  canals 
of  snCh  companies  to  the  irrigation  of  lands 
win  demonstrate  that  the  rights  of  contract 
users  of  water  from  companies  of  that  char- 
acter are  measured  and  limited  as  indicated. 

(4)  When  such  a  company  has  water  sub- 
ject to  its  control,  bona  flde  applicants  are 


entitled  to  its  use  for  irrigation  purposes  up- 
on tender  of  the  lawful  rate  t&t  carriage  and 
compliance  with  the  reasonable  rules  of  the 
carrier.  Combs  v.  Agricultural  D.  Co.,  17 
Colo.  146,  28  Pac.  966,  31  Am.  St  Rep.  275; 
Golden  Canal  Co.  v.  Bright,  8  Colo.  144,  6 
Pac.  142;  Wheeler  v.  Northern  Colo.  I.  Co., 
supra. 

As  previously  noted,  the  object  of  a  carrier 
company  is  twofold,  namely ;  to  aid  consum- 
ers in  obtaining  water,  and  for  its  private 
gain.  When  a  mere  contract  consumer  sev- 
ers his  relation  with  the  carrier,  the  latter  is 
not  required,  for  that  reason  alone,  to  permit 
the  volume  which  It  had  theretofore  diverted 
from  the  stream  for  the  benefit  of  the  con- 
sumer to  remain  in  the  source  of  supply.  If 
the  rule  were  otherwise,  and  a  contract  con- 
sumer became  an  appropriator  from  the  riv- 
er, in  the  full  meaning  of  that  term,  as  held 
by  the  trial  court  then  the  carrier  would  be 
compelled  to  await  the  pleasure  of  the  con- 
tract consumer  with  respect  to  the  use  of 
water  after  once  contracting  with  him,  and 
its  revenues  would  be  dependent  upon  his 
whim,  while  others  in  the  interim  would  be 
deprived  of  the  use  of  the  volume  which  the 
prior  contract  consumer  had  once  utilized, 
but  had  ceased  to  use.  The  law  does  not  per- 
mit such  unjust  and  anomolous  results  to 
grow  out  of  the  relation  of  carrier  and  simple 
contract  users.  The  priorities  awarded  a 
carrier  ditch  are  for  the  benefit  of  those  en- 
titled to  use  the  water  which  they  represent. 
This  means  those  who  are  entitled  to  be  sup- 
plied with  water  from  the  ditch,  to  which  the 
priorities  are  awarded.  When  these  rights 
are  evidenced  by  a  contract  l)etween  the  con- 
sumer and  carrier  for  a  specified  volume  for 
a  specified  period,  the  obligation  assumed  by 
the  carrier  Is  to  deliver  that  volume  for  the 
period  and  purpose  named  in  the  contract 
That  is  all  the  consumer  contracted  for. 
Such  a  contract  Is  in  no  sense  illegal  or 
against  public  policy,  and  the  consumer  will 
not  be  heard  to  say  that  his  contract  confer- 
red greater  or  different  rights  than  those 
spedfled,  save  and  except  that  having  once 
become  a  contract  user,  he  will  be  entitled 
to  continue  that  relation  from  year  to  year 
thereafter,  without  Intermission,  however, 
unless  limited  in  the  exercise  of  this  right  by 
a  valid  provision  in  his  contract  upon  tender 
annually  of  a  lawful  rate  of  carriage,  and 
compliance  with  the  reasonable  regulations 
of  the  carrier.  The  rights  of  the  contract 
consumer,  as  thus  defined,  afford  full  protec- 
tion to  all.  When  the  consumer's  contrac- 
tual relations  with  the  carrier  are  severed, 
the  obligations  of  the  carrier  are  ended,  and 
the  consumer  cannot  complain  because  the 
rights  of  others  have  intervened  by  contract 
with  the  carrier  for  the  use  of  water.  That 
Is  their  right,  when  the  carrier  has  water  un- 
disposed of ;  and,  if  it  refuses  the  request  of 
bona  fide  applicants,  it  can  be  compelled  to 
comply  with  their  demands  to  the  extent  of 
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tbtAt  needs  to  the  extent  it  has  water  which 
It  can  lawfully  control.  If  a  mere  contract 
user  becomes  an  unqnalifled  appropriator  of 
water  from  the  rirer  supplying  a  carrier 
ditch,  then  certainly  he  ought  to  be  required 
to  compensate  the  carrier  for  the  carriage  of 
water,  whether  he  Is  using  it  or  not ;  and  yet 
we  apprehend  that  when  his  contract  expired, 
if  the  carrier  should  undertake  to  exact  such 
compensation,  bis  complete  defense  would  be 
that  his  contract  did  not  impose  any  such  an 
obligation.  The  unjust  results  which  would 
follow  In  ruling  that  a  mere  contract  user  is 
an  unqualified  appropriator  make  it  apparent 
that  his  right  is  limited  by  the  terms  of  his 
contract,  so  far  as  valid,  and  that  when  he 
voluntarily  ceases,  at  the  expiration  of  his 
contract,  to  exercise  his  right  to  continue  his 
contractual  relations  with  the  carrier,  or 
preserve  the  status  growing  out  of  that  rela- 
tion, that  his  future  rights  only  date  from  the 
time  he  again  contracts  with  the  carrier  for 
water,  or  makes  a  demand  to  be  supplied 
with  water  in  circumstances  with  which  the 
carrier  is  legally  bound  to  comply. 

[(]  This  conclusion  logically  leads  to  the 
further  one  that  parties  to  the  action  who 
from  their  pleadings  and  proof  did  not  estab- 
lish that  the  city,  as  the  beneficial  owner  of 
the  ditch,  was  under  any  obligation  to  fur- 
nish them  water  at  the  time  they  became  par- 
ties were  without  any  rights  which  could  be 
either  adjudicated  or  recognized. 

For  a  considerable  period  from  the  date 
contract  users  began  to  take  water  from  the 
ditch,  it  is  by  no  means  clear  as  to  how  much 
these  consumers,  other  than  the  city,  used. 
In  1874  th^  Platte  Water  Company  began  en- 
tering Into  written  contracts  with  consumers, 
and  passed  a  rule  concerning  the  method  of 
measuring  water  taken  from  the  ditch,  which 
was  to  the  effect  that  the  water  should  be 
measured  through  boxes  located  at  right  an- 
gles to  the  ditch,  with  a  pressure  of  one  inch 
above  the  orifice.  The  contracts  thereafter 
executed  with  consumers  were  explicit  with 
respect  to  the  manner  of  placing  the  boxes, 
their  length,  grade,  and  pressure  permitted 
in  conformity  with  the  rule  mentioned,  and 
limited  the  consumer  to  the  carrying  capacity 
of  the  boxes  so  placed  for  his  use.  After  the 
city  contracted  to  purchase  the  dlteh,  we 
think  the  evidence  establishes  that  similar 
contracts  were  entered  into  between  consum- 
ers and  the  city.  All  these  contracts  were  en- 
tered into  annually.  The  evidence  discloses 
that  many  of  the  boxes  were  not  maintained 
with  a  pressure  of  one  inch,  but  in  many  in- 
stances at  a  much  greater  pressure,  and  that 
this  was  permitted  by  employes  of  the  owner 
of  the  dlteh,  but  without  the  knowledge  or 
consent  of  the  owner.  It  also  appears  that 
the  excess  water  thus  obtained  was  not  con- 
tracted or  paid  for  by  the  consumers,  who,  by 
the  means  mentioned,  secured  more  water 
than  their  respeotive  contracts  cnllcd  for. 

The  trial  court,  upon  the  theory  that  the 


contract  consumeia  were  approprlators  from 
the  river,  awarded  them  the  volume  actually 
applied  to  their  land,  even  though  in  excess  of 
the  volume  contracted  for.  This  was  clearly 
error,  for  the  reason  already  given,  to  the  ef- 
fect that  the  rights  of  these  contract  con- 
sumers were  limited  by  their  contracts  so 
far  as  valid. 

[6]  A  provision  in  a  contract  between  the 
consumer  and  carrier  limiting  the  volume  of 
water  which  the  consumer  is  entitled  to  have 
delivered  is  valid.  Drach  v.  Isola,  48  Colo. 
134,  109  Pac.  748. 

[7]  Some  of  the  consumers  of  water  or 
their  grantors  executed  to  the  Platte  Valley 
Water  Company,  before  it  sold  to  the  city, 
right  of  way  deeds,  in  which  it  was  provid- 
ed that:  "The  Platte  Water  Company,  its 
successors  or  assigns,  shall,  from  year  to 
year,  deliver  water  to  the  grantor,  his  heirs 
or  assigns,  for  irrigation,  if  applied  for  on 
or  before  the  16th  day  of  May  of  each  year, 
under  the  rules,  conditions  and  regulations 
governing  the  sale  of  water  for  irrigation,  in 
1874,  to  farmers  under  the  ditch,  but  at  a 
reduction  of  one-sixth  of  the  rates  charged 
for  said  year."  The  rights  obtained  by  the 
grantors  of  such  deeds,  and  their  successors 
or  assigns,  are  involved,  as  we  understand 
from  briefs  of  counsel  that  the  court  treated 
the  grantors  of  such  deeds  and  their  suc- 
cessors In  interest  as  approprlators  whose 
rights  continued  from  the  date  they  first 
applied  water  to  their  lands,  unless  lost  by 
abandonment.  The  stipulation  mentioned 
does  not  bind  the  grantor  to  teke  water  for 
any  particular  length  of  time,  or  in  any  speci- 
fied volume.  The  company  agrees  to  carry  a 
sufficient  volume  to  irrigate  the  land  through 
wMch  the  right  of  way  was  granted,  upon 
condition,  however,  that  the, grantor  applied 
on  or  before  May  15th  of  each  year.  This 
does  not  obligate  the  grantor  in  any  man- 
ner, but  gives  him  a  right  more  in  the  na- 
ture of  an  option,  which  he  may  exercise  at 
his  pleasure.  If  he  declines  to  teke  water 
for  any  year,  no  liability  attaches  on  account 
of  his  refusal,  and  no  cause  of  action  ac- 
crues against  him  as  for  breach  of  contract. 
In  brief,  the  stipulation  provides,  substen- 
tially,  for  a  continuous  series  of  transactions 
in  the  way  of  annual  contracts,  which  it  Is 
optional  with  the  grantor  to  enter  into. 
South  Boulder  &.  R.  C.  D.  Co.  v.  Marfeil,  15 
Colo.  302,  25  Pac.  604.  In  order  to  protect 
this  right  as  against  others  applying  to  the 
diteh  company  for,  and  securing,  water,  and 
retain  the  status  he  occupied  at  the  time 
the  deed  was  executed  and  delivered,  the 
grantor  or  his  successors  must  tiave  exercis- 
ed the  right  reserved  in  the  deed  each  year. 
In  this  respect  he  stends  exactly  on  the 
same  plane  as  any  other  contract  consumer, 
and,  if  he  neglecte  or  falls  to  take  water  an- 
nually from  the  date  his  right  to  do  so  as- 
crued,  then  his  status  with  ivspect  to  other 
consumers  would  date  back  from  the  time 


Digitized  by 


Google 


Colo.) 


CITT  AND  COUNTY  OF  DENVER  ▼.  BBOWN 


49 


be   began   to   exercise   onlntermptedly  the  | 
light  reserved  in  his  deed. 

[I]  While  on  the  subject  of  considering 
the  right  of  way  deeds  executed  by  certalji 
appellees  or  their  predecessors,  containing 
the  reservation  above  noted,  we  will  consid- 
er the  claim  to  the  use  of  water  made  by  the 
representative  of  E.  J.  Saoderlin,  deceased. 
This  claim  was  denied  by  the  trial  court 
His  representative  contends  that  this  was  er- 
ror. It  is  doubtful  if  the  question  is  prop- 
erly here  for  consideration,  but  it  is  not  rais- 
ed by  counsel  for  appellant,  and  we  wUl 
consider  the  matter  on  its  merits.  Sander- 
Ud's  deed  was  executed  and  delivered  In 
1874,  and  contained  the  stipulation  to  which 
we  have  referred.  About  three  years  later 
he  sold  Ills  land  through  which  the  right 
Of  way  was  granted,  reserving  his  water 
right  evidenced  by  the  stipulation  in  Ilia 
right  of  way  deed.  According  to  his  testi- 
mony, he  applied  to  the  company  for  water 
after  he  sold  his  land  in  1878  or  1879,  and 
thereafter,  from  time  to  time.  His  demands 
were  refused.  It  appears  that  he  did  not 
have  any  land  during  all  this  period  upon 
which  the  water  he  claimed  to  be  entitled  to 
could  be  applied,  or  that  he  could  make  any 
beneficial  use  of  such  water.  In  'Such  dr- 
cnmstances,  his  demands  were  properly  re- 
fused. An  appropriator  of  water,  or  one  hav- 
ing the  right  to  utilize  It  for  a  beneficial 
purpose,  is  not  entitled  to  have  water  turned 
out  to  him,  unless  he  can  beneficially  use  it 
Not  having  any  land  upon  which  the  water 
could  be  applied,  nor  any  use  for  the  water, 
it  would  have  been  waste  to  comply  with 
his  demands,  and  he  gained  nothing  by 
making  them.  We  think  the  trial  court  was 
right  in  denying  this  claim. 

Error  is  also  assigned  upon  the  ruling  of 
the  court  that  deeds  conveying  land  upon 
which  water  had  been  applied  by  contract 
consumers  also  conveyed  wliatever  water 
right  was  thus  acquired  in  connection  with 
such  land,  regardless  of  whether  there  was 
any  proof  of  a  conveyance  of  water  rights 
from  the  original  user.  This  question  only 
becomes  material  in  those  instances  where 
the  contractual  relation  upon  which  the  wa- 
ter right  claimed  is  based  continued  without 
interruption  between  the  grantor  and  ditch 
company,  and  thereafter  between  his  grantee 
or  successors  and  the  company,  and  it  is 
therefore  only  necessary  to  state  the  rule 
which  governs  in  determining  whether  a  deed 
to  land  conveys  a  water  right 

El]  Whether  a  deed  of  land  conveys  a  wa- 
ter right  in  connection  therewith  depends 
upon  the  intention  of  the  grantor,  to  be 
gathered  from  the  terms  of  the  deed  or, 
where  it  is  silent  on  the  subject,  from  the 
circumstances  surrounding  the  transaction. 
King  V.  Ackroyd,  28  Colo.  488,  66  Pac.  906; 
Bessemer  1.  D.  Co.  v.  WooUey,  32  Colo.  437, 
76  Pac  1053,  105  Am.  St  Kep.  91;  Travelers' 
Ins.  Co.  V.  ChUds,  25  Colo.  360,  54  Pac.  1020; 
188P.-4 


Daum  V.  Conley,  27  Colo.  66,  69  Pac.  753; 
Oelwicks  v.  Todd,  24  Colo.  495,  62  Pac.  788; 
Amett  V.  Llnhart  21  Colo.  188,  40  Pac.  856. 

The  court  awarded  the  diy  the  right  to 
only  41  statutory  inches  of  water  out  of  the 
first  priority,  and  255  statutory  inches  out 
of  the  second  priority,  and  something  over 
1,200  inches  out  of  the  third  priority.  This 
third  priority,  it  seems  to  be  conceded  by  all 
parties,  is  not  of  much  value. 

It  is  quite  clear  from  the  testimony  that 
the  use  of  water  by  the  dty  began  with 
the  year  1869,  and  perhaps  earlier.  In  that 
year  it  contracted  for  $1,000  worth  of  water; 
the  next  year,  for  $4,500  worth ;  and  there- 
after, down  to  the  time  it  contracted  to  par- 
chase  the  ditch,  for  600  Inches,  then  known 
as  "square  inches,"  for  which  it  paid  several 
thousand  dollars  annually.  This  water  was 
used  by  the  dty  prindpally  for  irrigating 
shade  trees  upon  its  streets,  and  also,  to 
some  extent,  to  irrigate  trees  on  lots.  After 
the  purchase  of  the  ditch  by  the  dty,  we 
think  the  evidence  discloses  that  its  use  of ' 
water  for  the  purpose  mentioned  was  greatly 
Increased,  it  reaching,  some  years,  as  much 
as  2,500  inches.  Along  in  the  90*8,  the  dty 
began  to  use  water  for  irrigating  its  parks 
and  filling  lakes  in  parks.  By  the  year  1899 
it  ceased  to  use  the  water  upon  the  streets 
altogether,  and  applied  water  only  to  the  -ir- 
rigation of  Ita  parks  and  filling  the  lakes. 
From  the  evidence,  it  appears  that,  while  the 
TOlnme  of  water  used  in  filling  lakes  and  Ir- 
rigating parks  was  not  as  great  as  had  there- 
tofore been  applied  to  the  irrigation  of  trees 
on  the  streets,  it  was  the  intention  of  the  dty 
to  increase  its  park  area,  and  that  the  de- 
creased use  was  temporary  only.  It  also  ap- 
peaia  from  the  testimony  that  when  the  park 
area  is  increased,  as  contemplated,  the  city 
will  require  aU  the  water  which  it  had  there- 
tofore applied  to  the  irrigation  of  trees  upon 
its  streets. 

We  think  the  evidence  also  establishes  that, 
from  the  time  the  city  began  to  use  water 
for  the  purposes  mentioned,  its  use  was  con- 
tinuous each  year  (but  In  what  volume  we 
shall  not  undertake  to  determine),  until  in 
the  90's,  its  direct  use  was  decreased.  In 
the  briefs  for  the  dty  it  is  asserted  (and 
not  denied  by  counsel  for  the  appellees)  that 
the  trial  court  ruled  that  consumers,  who 
were  farmers  and  using  the  water  for  the 
purposes  of  irrigating  crops,  had  a  better 
right  to  the  use  of  water  than  the  dty  had 
for  irrigating  trees  for  shade  upon  its  streets, 
or  the  irrigation  of  its  parks  and  the  filling 
of  lakes  and  reservoirs,  and  that  therefore 
the  dty's  right  to  the  use  of  water  should 
be  subordinated  to  any  and  all  claims  upon 
the  part  of  consumers  using  water  for  the 
irrigation  of  crops,  and  that  this  ruling  re- 
sulted in  redudng  very  materially  the  volume 
of  water  to  which  the  dty  was,  in  fact,  enti- 
tled out  of  the  respective  priorities  awarded 
its  ditch. 

£10]  Irrigation  means  the  application  of 
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water  for  the  pnrpose  of  nourishing  plants. 
We  think  the  applicatlon  of  water  to  grow 
trees  upon  streets  and  to  Irrigate  trees, 
shrubs,  grasses,  and  other  plant  life  usually 
grown  In  parks  constitutes  the  use  of  water 
for  Irrigation  Just  as  much  as  the  applica- 
tion of  water  to  grow  crops  upon  farms. 
Both  uses  are  for  the  purposes  of  nourishing 
useful  plant  life,  and  therefore  neither  one 
Is  In  any  sense  superior  to  the  other  or  en- 
titled to  preference  over  the  other.  Whether 
the  dty  would  be  entitled  to  use  water  to 
fill  lakes  In  Its  parks  in  preference  to  Individ- 
ual contract  consumers  using  water  for  the 
irrigation  of  farm  lands  it  Is  not  necessary  to 
determine,  as  It  appears  to  us  that,  when 
the  rights  of  the  various  consumers  are  ad- 
judicated in  accordance  with  the  rules  of  law 
announced  in  this  opinion,  all  parties  to  the 
proceeding  entitled  to  water  for  strictly  ir- 
rigation purposes  will  be  supplied,  and  that 
there  will  still  be  a  considerable  surplus  left 
In  the  priorities  awarded  the  ditch,  the  right 
to  the  use  of  which  for  irrigation  purposes 
is  not  Involved  at  this  time. 

In  1894.  the  several  consumers,  including 
the  city,  were  taking  practically  all  the  water 
the  ditch  could  furnish.  At  that  time  the 
dty  provided  in  contracts  entered  into  with 
the  consumers  that  the  use  of  water  con- 
tracted for  should  be  subject  to  the  needs 
and  requirements  of  the  dty  as  a  user,  and 
in  many  of  them  It  was  provided  that  the  use 
should  be  only  for  the  year  mentioned  in  the 
contract  Generally  speaking,  these  con- 
tracts were  signed  under  protest,  as  water 
was  refused  consumers  unless  they  signed 
contracts  containing  these  limitations.  This 
brings  us  to  the  consideration  of  two  ques- 
tions, namdy:  The  validity  of  the  limita- 
tions mentioned  in  the  contracts ;  and  wheth- 
er the  dty,  by  gradually  ceasing  the  use  of 
water  up  to  about  1899,  lost  any  of  its  rights. 

[11]  At  the  time  the  dty  was  exacting 
these  contracts,  it  was  the  benefldal  owner 
of  the  ditch  and  had  been  for  something 
like  18  years.  Its  use  of  water  as  a  contract 
consumer  was  continuous  each  year  from  the 
time  it  first  began  to  apply  water  to  the  ir- 
rigation of  shade  trees  on  the  streets  of  the 
dty.  When  it  became  the  beneficial  owner  of 
the  ditch,  this  use  was  continued  without 
interruption,  except  that  some  time  in  the 
90'8  the  volume  it  used  was  to  some  extent 
decreased.  It  intended,  however,  to  resume 
the  full  use  later.  As  stated,  the  contracts 
under  consideration  were  executed  subject 
to  the  needs  and  requirements  of  the  dty  as 
a  user.  As  to  consumers  entitled  to  water 
from  the  ditch  by  virtue  of  prior  user,  we 
think  these  conditions  were  invalid  in  so  far 
as  they  related  to  the  volume  which  such 
consumers  were  entitled  to  have  turned  out 
to  them,  for  the  reason  that  to  this  extent 
their  rights  had  attached,  and  they  could  not 
be  deprived  of  them  unless  they  voluntarily 
consented.  As  to  any  excess  water  for  which 
these  consumers  contracted  by  contracts  con- 


taining these  limitations,  or  as  to  those  whose 
rights  were  Initiated  under  these  contracts, 
the  limitations  Imposed  must  be  treated  as 
a  lease  of  the  water,  the  right  to  the  use  of 
which  the  dty  had  theretofore  acquired,  and 
therefore  to  this  extent  are  valid. 

[12]  We  are  also  of  the  opinion  that  the 
use  of  water  under  these  contracts  by  con- 
sumers, bound  by  the  limitations  imposed, 
preserved  the  status  of  the  dty  the  same  as 
though  it  had  utilized  the  water  covered  by 
these  contracts  for  its  own  needs.  In  other 
words,  by  these  contracts  it  leased  its  rights 
to  the'  water  which  it  had  acquired  as  a 
consumer  above  that  necessary  for  its  pres- 
ent needs,  and  hence  preserved  them  to  all 
intents  and  purposes  exactly  as  though  it 
had  continued  the  use  of  such  water.  Cache 
La  Poudre  Ir.  Co.  v.  Larimer  &  Weld  Co., 
25  Colo.  144,  53  Pac.  S18,  71  Am.  St  Bep. 
123. 

[13]  In  fixing  the  rights  of  the  consumers, 
the  trial  court  apparently  awarded  the  early 
consumers  or  their  successors  the  right  to 
have  the  volume  to  which  they  were  en- 
titled supplied  out  of  the  first  priority  award- 
ed the  ditch;  others  the  right  to  the  use  of 
the  water  from  the  second  priority;  and 
still  others  out  of  the  third;  and,  in  some  in- 
stances, apportioned  the  rights  of  the  con- 
sumers in  all  three  of  the  priorities ;  that 
is,  the  rights  of  the  consumers  In  the  respec- 
tive priorities  appear  to  have  been  based 
upon  the  order  their  rights  attached,  ac- 
cording to  the  date  of  their  respective  con- 
tracts. It  may  be  that  when  the  facts  Jus- 
tify it,  consumers  of  water  supplied  through 
the  same  ditch  would  have  different  prior- 
ities of  right.  Such,  however,  Is  not  the 
general  rule.  On  the  contrary,  all  consum- 
ers, generally  speaking,  have  the  right  to  be 
supplied  from  all  the  priorities  decreed  the 
ditch  through  which  they  are  supplied,  whose 
rights  by  virtue  of  prior  use  aggregate  the 
volume  of  such  priorities,  and  in  such  dr- 
cumstances  stand  upon  an  equal  plane.  In  a 
case  where  the  first  appropriation  decreed 
a  ditch  was  designed  for  some  particular 
purpose  or  enterprise,  and  later  priorities 
awarded  were  to  supply  a  different  dass  or 
group  of  consumers  from  the  first,  then  the 
later  priorities  would  be  as  distinct  as  if 
used  through  separate  canals,  and  the  rights 
of  the  different  classes  of  consumers  would 
attach  only  to  the  respective  priorities  award- 
ed for  their  respective  use.  What  the  testi- 
mony may  establish  on  the  subject  of  wheth- 
er the  several  priorities  decreed  the  ditch 
were  awarded  to  supply  distinct  classes  of 
consumers  we  do  not  express  any  opinion. 
If  it  does  not,  then  the  consumers,  Induding 
the  dty,  entitled  to  be  supplied  with  water 
through  the  ditch  in  question,  whose  aggre- 
gate rights  equal  the  aggregate  volume  of 
priorities  awarded  the  ditch,  stand  upon  an 
equal  plane,  and  the  water  privilege  of  each 
extends  alike  to  all  the  water  decreed  the 
ditch. 
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As  stated  In  the  early  part  of  this  opinion, 
we  did  not  purpose  going  into  the  testimony 
in  detail,  in  order  to  ascertain  In  what  spe- 
cific instance  the  decree  of  the  court  was 
erroneous;  but,  as  it  was  clear  Uie  court 
had  adopted  an  erroneous  theory  in  dispos- 
ing of  the  case,  much  to  the  prejudice  of  the 
appellant,  we  would  refer  to  such  material 
fbcts  as  were  necessary  to  consider  In  an- 
nouncing the  rules  of  law  which  must  be 
applied  In  fixing  the  relative  rights  of  the 
partlea  to  the  action.  We  think,  so  far  as 
we  are  able  to  gather  from  the  briefs  of 
counsel,  that  we  hare  done  so,  and  that  from 
the  pleadings  and  evidence  the  trial  court, 
with  the  aid  of  counsel,  by  a  careful  consid- 
eration of  the  very  voluminous  pleadings  and 
testimony,  can  ascertain  the  tacts  upon 
whidi  a  decree  should  be  based,  In  accord- 
ance with  the  views  expressed  In  this  opin- 
ion. We  sball  therefore  vacate  the  Judg- 
ment and  decree  of  the  trial  court  as  to  all 
parties  to  whom  an  award  was  made,  but, 
as  to  those  denied  an  award,  the  Judgment 
and  decree  will  not  be  disturbed,  and  re- 
mand the  cause  for  proceedings  as  herein 
directed.  In  remanding  the  case  for  disposi- 
tion as  indicated,  the  court  will  dispose  of 
it  without  any  further  pleadings  or  testi- 
mony, except,  If  offered,  testimony  to  es- 
tablish the  relative  rights  of  the  parties  In 
and  to  the  re8X)ectlve  priorities  awarded  the 
ditch  should  be  received  and  considered. 

[14]  In  fixing  the  rights  of  individual  con- 
tract consumers,  the  decree  must  provide,  in 
an  appropriate  way,  for  the  payment  of  law- 
ful carriage  rates,  and  that,  while  the  de- 
cree will  put  in  permanent  form  the  relative 
Mghta  of  contract  consumers,  it  must  be 
borne  in  mind  that  these  rights  are  based 
npoD  contracts,  and  that  they  may  be  lost. 
If  the  parties  only  intermittently  avail  them- 
selwB  of  the  right  to  exercise  and  enjoy 
them.  n>e  decree  should  make  appropriate 
provision  in  this  respect,  so  that  the  city,  as 
well  as  the  bona  fide  applicants  for  water 
from  the  ditch  in  the  fntnre,  may  be  fully 
protected. 

Judgment  vacated  in  part  and  cause  re- 
manded, with  directions. 


GORDON-TIGER  MINING  &  REDUCTION 

CO.  V.  BROWN  et  al. 

(Supreme   Court  of  Colorada     Jan.  12,   1914. 

Rehearing  Denied  Feb.  2,  1914.) 

1.  Pleadino  (S  876*)— Mattkbs  to  bb  Pbovxd 
— Adhusions. 

Where,  under  the  pleadings,  the  execution 
of  the  contract  sued  on  and  defendant's  failure 
to  perform  the  conditions  thereof  were  admit- 
ted, evidence  to  prove  these  facts  was  unneces- 
sary. 

(EU.    Note.— For   other    cases,    see    Pleading, 
Cent..Dic.  It  122&-1227;    Dec.  Dig.  t  376.*] 

2.  VENDOB    AMD    PUBCHABEB    ({f    322,    836*)— 

Fraud— Dahaoks. 

Owners  of  certain  mining  property  con- 
tracted with  M.  to  convey  it  to  hfm  or  any 


corporation  organized  by  him,  free  and  clear 
of  incumbrances,  the  contract  proTiding  that  lie 
should  pay  off  certain  liens;  that  he  or  the 
corporation  should  erect  a  mill  on  the  premises 
for  the  treatment  of  ores  within  a  time  speci- 
fied, and  operate  the  property  without  unneces- 
sary delay,  and  pay  certain  percentages  of  the 
profits  to  the  vendors  until  a  specified  sum  was 
paidj  that,  if  M.  or  the  corporation  should  de- 
termme  that  the  mines  could  not  be  worked 
profitably,  possession  shoald  be  surrendered  to 
the  vendors  and  deeds  which  were  to  be  placed 
in  escrow  returned,  .and  that  all  moneys  paid 
and  all  machinery,  betterments,  and  improve- 
ments by  M.  or  the  corporation  should  be  for- 
feited. The  vendors  falsely  represented  that  a 
person  having  an  interest  in  the  properly  had 
died  intestate  leaving  one  of  such  vendors  as 
bis  only  heir.  The  corporation,  however,  after 
learning  that  this  was  not  true,  did  not  re- 
scind the  contract,  but  treated  it  as  valid  and 
continuing  for  21  months  thereafter,  but  never 
furnished  or  placed  on  the  property  any  stamp- 
mill  or  other  machinery  for  the  treatment  of 
ores,  and  did  not  mine,  remove,  or  sell  any  ore, 
or  operate  any  machinery  for  the  treatment 
thereof,  and  the  vendors  therefore  sued  to  ob- 
tain possession  of  the  property  and  the  return 
of  the  deeds.  Held,  that  the  corporation  was 
not  entitled  to  recover  the  money  paid  in  dis- 
charge of  such  liens,  or  ttiat  expended  in  work- 
ing the  property,  since,  liaving  waived  its 
right  to  rescmd,  it  was  entitled  only,  on  ac- 
count of  the  fraud,  to  damages  resultmg  from 
the  breach  of  the  contract  to  give  a  good  title, 
and,  not  having  complied  with  the  contract  so 
as  to  become  entitled  to  a  conveyance,  could 
^ot  even  recover  those  damages. 

[Ed.  Note.— 'For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  944-947,  984;  Dec 
Dig.  §{  Sk,  336.*] 

3.  CoRTBACTS  (i  824*)- Fbaud— Reuxdixs. 

A  party  induced  to  enter  into  a  contract 
by  the  fraud  of  the  other  party  may  rescind 
and  be  reimbursed  for  the  money  expended 
thereunder,  or  he  may  waive  the  right  to  re- 
scind and  sue  for  the  damages  resulting  from 
the  fraud. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.    H  1649-1657;    Dec.  Dig.  {  324.*] 

4.  Vendob  and  Pitbcraseb  (t  114*)— Fraud — 
Waives— Ratification. 

A  purchaser's  waiver  of  its  right  to  re- 
scind an  executory  contract  for  the  purchase 
of  real  estate  after  knowledge  of  fraud  in  its 
execution,  bv  continuing  in  possession  of  the 
property  and  expending  money  thereon,  consti- 
tuted a  full  affirmation  and  ratification  of  the 
contract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  if  202-204;  Dec  Dig.  | 
114.*] 

8.  GONTBAOTS    (i    278*)— ReSCISSIOR— BbCTERT 

OF  RxsciasioN. 

Where  a  party  has  an  election  to  rescind  a 
contract,  he  must  rescind  it  wholly  or  not  at 
all,  and  cannot  consider  it  void  for  one  purpose 
and  in  force  for  another. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  1194;    Dec.  Dig.  t  273.*] 

6.  Mikes  and  Minebau  ({  64*)— Vendob  and 
Pubchaseb  —  Defenses  —  Fobfeitubes  — 
Enfobceuent. 

Owners  of  mining  property  contracted  to 
convey  it  to  M.  or  a  corporation  formed  by  him, 
the  contract  providing  that  he  or  the  corjwra- 
tion  should  pay  certain  liens  and  should  erect 
a  mill  on  the  premise's  for  the  treatment  of 
ores,  operate  the  property  without  unnecessary 
delay,  and  from  the  ores  pay  a  certain  percent- 
age of  the  profits  to  the  vendors  until  a  speci- 
fied amount  was  paid,  and  that,  if  he  or  the 
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corporation  determined  that  the  mineB  could 
not  be  worked  profitably,  they  should  surrender 
possession  to  the  vendors,  and  the  deeds  which 
were  to  be  placed  in  escrow  should  be  returned 
and  the  agreement  canceled,  and  that  all  mon- 
eys paid  and  machinery,  betterments,  and  im- 
provements added  to  the  property  by  M.  or  the 
corporation  should  be  forfeited  to  the  vendors 
as  fixed  and  lijjuidated  damages.  The  escrow 
agreement  proyided  for  a  return  of  the  deeds  if 
M.  or  the  company  failed  to  comply  with  the 
contract  The  corporation  did  not  furnish  or 
place  on  the  property  any  stampmill  or  other 
machinery  for  the  treatment  of  ores;  mine,  re- 
move, or  sell  any  ore ;  or  operate  any  ma- 
chinery for  the  treatment  of  the  ore.  Held, 
that  a  decree  quieting  the  vendors'  tiUe  to  the 
property  and  adjudging  that  all  sums  paid  by 
the  corporation  were  forfeited  to  the  owners  as 
fixed  and  liquidated  damages  was  not  erroneous 
on  the  ground  .that  it  enforced  a  forfeiture, 
since  it  merely  enforced  the  provisions  of  the 
contract,  and  when  the  vesting  of  title  to  real 
property  is  made  to  depend  upon  conditions 
precedent,  with  the  provision  that  a  failure  to 
comply  with  such  conditions  shall  forfeit  the 
vendee's  rights,  his  failure  to  perform  such  con- 
ditions operates  as  a  forfeiture  of  his  rights. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |§  14&-152 ;  Dec.  Dig.  § 
64.*) 

7.  MiNBB   AND    MiNEBALS    (§   64*)— SaLE— RE- 

covKRT  BT  Vendob— Inadequacy  of  Reic- 
EDT  AT  Law. 

Such  vendors  were  entitled  to  have  their 
title  quieted  and  to  have  the  corporation's 
rights  adjudged  to  be  forfeited ;  since  payment 
of  the  purchase  price  was  optional  with  the 
corporation,  it  was  in  possession  of  the  proper- 
ty, and  no  action  for  damages  would  grant  the 
vendors  full  relief  and  it  is  peculiarly  the  prov- 
ince of  a  court  of  equity  to  aSord  a  remedy, 
where  an  action  at  law  would  be  neither  faU, 
adequate,  nor  complete. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §§  149-152;  Dec.  Dig.  { 
54.*] 

8.  Equitt    (J-  65*)— Sale    of    Land— Clean 
Hands. 

Where  a  vendee  under  an  executory  con- 
tract, after  learning  of  the  falsity  of  the  ven- 
dors' representation  that  one  of  the  owners  of 
the  property  had  died  intestate  leaving  as  his 
only  heir  one  of  the  vendors,  did  not  rescind 
the  contract,  hut  remained  in  possession,  there- 
by affirming  the  contract,  a  decree  quieting  the 
vendors'  title  to  the  property  and  adjudging  a 
forfeiture  of  the  vendee's  rights  for  noncom- 
pliance with  the  contract  would  not  be  denied 
on  the  ground  that  the  vendors  did  not  come 
into  court  with  clean  hands;  since  a  party 
cannot  affirm  a  contract  which  be  has  a  right 
to  rescind  for  fraud,  and  then  be  heard  to 
say  that  the  fraud  relieves  him  from  the  ob- 
ligations imposed  upon  him  by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §i  185-187;    Dec.  Dig.  |  65.*] 

Error  to  District  Court,  City  and  County 
of  Denver;   Harry  C.  Riddle,  Judge. 

Action  by  Constance  H.  Brown  and  others 
against  the  Gordon-Tiger  Mining  &  Reduction 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

Talbot,  Denison  &  Mfadley  and  Hayt,  Daw- 
son &  Wright,  all  of  Denver,  for  plaintiff  In 
error.  Thomas  B.  Stuart  and  Charles  A. 
Murray,  both  of  Denver,  for  defendants  in 
error. 


GABBBRT,  J.  A  suit  was  Instituted  bj 
Mrs.  Brown  against  the  Gordon-Tiger  Min- 
ing &  Reduction  Company,  the  object  ot 
which  was  to  obtain  possession  of  certain 
mining  property  described  in  a  contract  re- 
lating to  the  sale  and  conveyance  of  the  prop- 
erty involTed,  for  the  return  of  deeds  con- 
veying the  property  which  had  been  deposit- 
ed in  escrow,  and  the  forfeiture  of  all  mon- 
ey paid  and  betterments  placed  upon  the 
property  by  the  company.  To  the  complaint 
the  defendant  company  answered,  and  by 
way  of  cross-complaint  sought  to  have  the 
contract  rescinded  and  to  be  reimbursed  for 
all  money  paid  and  expended  thereunder. 
The  trial  of  the  case  resulted  in  a  judgment 
in  favor  of  the  defendant  company,  canceling 
the  contract  and  decreeing  that  it  was  en- 
titled to  recover  from  the  plaintiff  all  money 
expended  by  It  under  the  contract,  amount- 
ing in  the  aggregate  to  something  like  $142,- 
000.  The  plaintiff  brought  the  case  here  for 
review  on  error.  The  judgment  was  revers- 
ed and  the  cause  remanded.  Brown  v.  Gor- 
don-Tiger Mining  Co.  et  al.,  44  Colo.  311,  97 
Pac.  1042. 

The  facts  presented  for  the  consideration 
of  this  court  at  the  time  the  case  was  here 
before  are  substantially  as  follows:  At  the 
time  the  contract  was  entered  into,  Mrs. 
Brown  owned  an  undivided  three  quarters  in 
the  property,  and  the  other  quarter  belonged 
to  the  heirs  of  Belinda  H.  Brown,  deceased, 
first  wife  of  S.  P.  Brown;  Mr&  Constance 
H.  Brown  being  his  second  wife.  The  Inter- 
est of  Belinda  H.  Brown  descended  one  half 
to  her  husband  and  the  other  half  to  her  six 
heirs.  One  of  the  children,  James  W.  Brown, 
was  a  lunatic,  his  Interest  being  an  undivided 
1/48  in  the  property.  S.  P.  Brown,  acting 
for  himself  and  all  the  other  owners,  enter- 
ed into  a  contract  with  a  Mr.  Murpliy,  where- 
in he  agreed  to  transfer  to  Murphy  or  any 
corporation  organized  by  him  the  property 
involved  free  and  clear  of  all  incumbrances, 
and  convey  an  absolute  title  in  fee  thereto 
upon  the  following  terms:  Murphy,  or  his 
successor,  was  to  pay  off  certain  liens  against 
the  property  approximating  $60,000,  the  re- 
mainder of  that  sum,  if  any,  after  the  liens 
were  discharged  to  be  paid  over  to  Brown; 
Brown  was  to  furnish  an  abstract  showing 
good  title  to  the  property  conveyed,  subject 
only  to  these  incumbrances.  The  contract 
provided  that  Murphy,  or  the  cori>or&tlon  he 
might  designate,  should  erect  a  mill  on  the 
premises  for  the  treatment  of  ores  extract- 
ed; that  this  plant  should  be  constructed 
within  six  months  after  the  date  of  the  con- 
tract, and  that  It  should  have  a  spedfled  ca- 
pacity ;  that  the  property  should  be  operated 
In  a  proper  and  workmanlike  manner,  with- 
out any  unnecessary  delay,  and  that,*  from 
the  ores  mined,  milled,  and  disposed  of,  a 
certain  percentage  of  the  profits  were  to  be 
paid  to  Brown  until  the  sum  thus  paid  in 
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connection  with  the  $60,000  equaled  $200,- 
OOO.  When  this  was  paid  conveyances  were 
to  be  dellTered.  The  contract  also  provided 
tliat  In  case  Murphy  or  the  corporation,  after 
working  the  mines,  should  determine  that 
th^  could  not  be  worked  profitably,  posses- 
sion should  be  surrendered  to  Brown,  and 
tbe  deeds  to  be  placed  In  escrow  returned 
and  the  agreement  canceled;  "but  all  moneys 
paid  and  all  machinery,  betterments,  and  Im- 
prbTements  added  to  said  property  by  said 
party  of  the  second  part  (Murphy  or  the  cor- 
poration) shall  be  forfeited  to  said  first  party 
as  fixed  and  liquidated  damages."  A  few 
days  after  this  contract  was  executed,  Brown 
assigned  it  to  the  plaintiff,  and  another  con- 
tract was  drawn  up  and  signed  by  the  same 
parties,  making  some  slight  changes  not  mate- 
rial, however,  to  any  question  involved.  Aft- 
er signing  this  second  agreement  Brown  and 
Mr.  Denlson,  representing  Murphy,  went  to 
Leadvllle  to  complete  the  examination  of  the 
title  and  to  pay  off  some  of  the  pressing  Uens 
against  the  property.  Upon  examination  of 
the  records.  Murphy's  representative  was  not 
satisfied  with  the  powers  of  attorney  which 
Brown  held  from  the  other  owners  and  de- 
manded that  Brown  furnish  deeds  from  all 
his  children.  Brown  thereupon  furnished 
deeds  signed  by  himself,  Mrs.  Brown,  and 
the  heirs  of  Belinda  H.  Brown,  deceased,  ex- 
cept James  W.  Brown,  conveying  the  prop- 
erty to  Mr.  Murphy.  Mr.  Murphy's  repre- 
sentative insisted  upon  a  ■  deed  also  from 
James  W.  Brown.  Mr.  S._P.  Brown  then 
stated  that  James  W.  Brown  had  died  two 
years  before,  Intestate',  leaving  no  debts,  had 
never  been  married,  and  that  he  (S.  P.  Brown, 
bis  father)  was  his  only  heir.  He  also  made 
an  affidavit  to  the  same  effect.  This  state- 
ment and  affidavit  were  false.  James  W. 
Brown  was  not  dead,  but  at  the  time  was  In- 
sane and  confined  In  an  asylum  in  Pueblo,  as 
S.  P.  Brown  well  knew.  Relying  upon  this 
statement  and  affidavit,  Murphy's  represen- 
tative passed  the  title  to  the  proi>erty,  and 
paid  upwards  of  $33,000  for  a  pressing  lien 
represented  by  a  sheriff's  certificate  of  sale 
which  had  been  Issued  on  a  sale  of  the  prop- 
erty under  execution,  by  buying  the  certifi- 
cate of  purchase  and  taking  a  commissioner's 
deed  direct  to  Murphy.  Afterwards  Murphy 
discharged  other  Hens  and  taxes  against  the 
property  which,  with  the  one  referred  to, 
aggregated  upwards  of  $49,000.  The  Gor- 
don-Tiger Mining  &  Reduction  Company  was 
organized  as  provided  in  the  contract,  and 
a  deed  from  Murphy,  who  had  obtained 
tbe  commissioner's  deed  under  the  sheriff's 
certificate  of  sale  mentioned,  to  Constance  H. 
Brown,  together  with  a  deed  from  her  to 
the  company,  were  put  in  an  envelope  Indors- 
ed as  follows: 

"To  the  Denver  National  Bank:  The  with- 
in deeds  are  to  be  delivered  to  The  Gordon- 
Tiger  Mining  and  Reduction  Company,  or  to 
its  grder,  upon  showing  to  said  bank  by  re- 


ceipts of  S.  P.  Brown  or  Constance  H.  Brown, 
by  herself  or  by  S.  P.  Brown  her  attoi  aey  In 
fact,  or  other  evidence -satisfactory  to  said 
bank,  the  payment  of  sums  aggregating  two 
hundred  thousand  dollars;  this  deposit  is 
made  in  pursuance  of  a  contract  signed  by 
S.  P.  Brown  and  Daniel  E.  Murphy,  dated 
April  9th,  1900;  said  company  is  the  corpo- 
ration to  be  organized  referred  to  in  said 
agreement  If  said  company  shall  fall  to 
pay  said  sums  or  shall  be  in  default  over 
ninety  days  in  the  profits  of  the  mine  men- 
tioned in  said  contract  or  shall  surrender 
said  contract  as  therein  provided  or  shall 
fall  for  any  time  for  ninety  days  to  fulfill 
said  contract  by  the  continuous  operation 
of  said  mines  and  mills  or  other  reduction 
works  according  to  the  tenor  of  said  con- 
tract, then  the  within  deeds  are  to  be  deliver- 
ed to  Constance  H,  Brown  or  her  order. 
John  H.  Denlson  is  hereby  substituted  for 
said  bank.  Constance  H.  Brown, 

"By  S.  P.  Brown,  Attorney  in  Fact. 
"The  Gordon  Tiger  Mining  &  Reduction  Com 
pany,  Daniel  E.  Murphy,  President" 

April  9,  1900,  fhis  escrow  agreement  was 
deposited  with  Mr.  Denlson*  and  the  posses- 
sion of  the  property  turned  over  and  deliver- 
ed to  the  Gordon-Tiger  Mining  &  Reduction 
Company  under  the  contract  From  that 
date  the  company  held  the  absolute  and  un- 
disturbed possession  thereof  as  its  property. 
During  this  time  it  had  not  furnished  or 
placed  on  the  property  any  stampmlU  or 
other  machinery  for  the  treatment  of  ores 
therein,  had  not  mined  or  removed  or  sold 
any  of  the  ore,  and  had  not  operated  any 
machinery  for  the  treatment  of  the  ore.  Tbe 
work  done  by  the  company  in  and  about  the 
mine  consisted  in  extending  tunnels  thereon 
and  uncovering  and  exposing  ore  bodies  and 
the  erection  of  a  boarding  house  on  the  prem- 
ises. March  11,  1901,  the  company  learned 
that  James  W.  Brown  was  not  dead,  but  con- 
fined as  a  lunatic  in  an  asylum  in  Pueblo. 
It  did  not  elect  to  rescind  the  contract  but 
on  tbe  other  hand,  elected  to  treat  tbe  con- 
tract as  valid  and  continuing  until  the 
expiration  of  21  months  after  it  was  fully 
advised  that  the  statement  and  a£9davlt  of  S. 
P.  Brown  respecting  the  death  of  James  W. 
Brown  was  untrue.  July  24,  1902,  Mrs. 
Brown  instituted  this  action,  based  upon 
the  ground  that  the  company  had  failed  to 
comply  with  and  carry  out  the  terms  and 
conditions  of  the  contract  mentioned,  and  its 
willful  neglect  and  refusal  to  perform  tbe 
obligations  Imposed  thereby,  and  prayed  that 
because  of  its  default  In  these  respects  the 
defendant  be  compelled  to  return  tbe  posses- 
sion of  the  property  to  her,  and  that  all 
sums  paid  by  the  defendant  company  and 
betterments  made  under  the  contract  be  for- 
feited as  fixed  and  liquidated  damages,  and 
that  she  be  decreed  to  be  entitled  to  the  deeds 
and  conveyances  in  the  hands  of  Mr.  Donison. 
She  predicated  her  right  to  this  relief  upon 
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tbe  clause  In  the  contract  which  gaye  the  de- 
fendant company  the  option  to  surrender  and 
forfeit  all  Improvenlents  and  moneys  paid  if 
it  should  determine  that  the  mines  could  not 
be  worked  profitably,  and  also  npon  tbe 
language  of  the  escrow  agreement.  To  this 
action  Mr.  Denison  was  made  a  party  defend- 
ant. The  grounds  npon  which  the  company 
relied  in  support  of  Its  cross-complaint  were 
to  the  effect  that  tbe  plaintiff  had  failed  to 
keep  and  perform  tbe  conditions  of  the  con- 
tract in  that  she  had  failed  to  convey  tbe  title 
to  tbe  property  as  agreed  to  be  conveyed,  and 
had  been  guilty  of  fraud  with  respect  to 
statements  regarding  the  death  of  James  W. 
Brown.  Respecting  these  matters  and  the 
testimony  received  in  support  of  them  as  ex- 
cused for  failure  of  the  company  to  comply 
with  its  contract,  this  court  said  that  they 
were  manifestly  frivolous  and  insufBdent, 
and,  with  respect  to  tbe  title,  stated:  "The 
defect  in  the  title,  however  it  may  affect  the 
rights  of  the  respective  parties  in  other 
re^>ects,  certainly  affords  no  excuse  for,  and 
was  not  the  cause  of,  the  delay  in  the  erec- 
tion of  the  mill  within  the  time  provided." 
Speaking  further  to  this  point  it  was  said: 
"It  may  be  conceded  that  tbe  defendant  had 
the  right  to  rescind  the  contract  upon  the 
discovery  of  the  falsity  of  the  statements  of 
S.  F.  Brown  in  regard  to  tbe  death  of  James 
W.  Brown,  and  his  consequent  inability  to 
convey  the  title  to  an  undivided  one  forty- 
eighth  of  the  property  by  his  own  deed  as  he 
had  purported  to  do;  but  having  failed  to 
avail  Itself  of  that  right  in  apt  time,  and  by 
recognizing  tbe  contract  as  in  force  there- 
after waived  tbe  right  to  rescind,  and  became 
as  conclusively  bound  by  tbe  contract  as  if 
the  fraud  had  not  intervened." 

In  other  words,  we  held,  In  disposing  of  the 
case,  that  one  who  proposes  to  rescind  a 
contract  by  reason  of  a  fraud  practiced  on 
him  inducing  him  to  enter  into  it  must  act 
promptly  upon  the  discovery  of  the  facts. 
If  he  continue  acting  under  the  contract  and 
recognizing  it  as  In  force^  he  will  be  bound 
by  tbe  contract  as  if  the  fraud  had  not  oc- 
curred. He  is  not  permitted  to  play  fast  and 
loose.  "Delay  and  vacillation  are  fatal  to 
the  right  which  has  before  subsisted."  In 
finally  disposing  of  the  case  we  said:  "The 
defendant,  having  waived  the  right  to  rescind 
the  contract  upon  the  ground  of  Brown's 
fraudulent  representation,  is  conclusively 
bound  by  the  contract,  and  cannot  now  urge 
tbe  defect  in  tbe  title  as  an  excuse  or  Jus- 
tification for  its  failure  to  perform  tbe  ob- 
ligations imposed  upon  It  by  its  express 
terms;  in  other  words.  It  cannot  retain  tbe 
possession  of  the  property  and  successfully 
evade  its  obligations  thereunder.  In  the 
event  that  it  shall  carry  out  the  contract  on 
its  part  and  tbe  defect  in  the  title  is  not 
'made  good'  as  provided  in  the  contract,  any 
damages  it  may  suffer  by  reason  of  such  de- 
tect can  be  availed  of  as  a  defense  pro  tanto 


the 

*    • 


recovery  of  tlie  purchase  price 
The  Judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded  for  a 
new  trial." 

When  the  cause  reached  the  district  court, 
the  defendant  company  was  permitted  to  file 
an  amended  answer  and  cross-complaint,  in 
which  It  set  up  practically  the  same  defenses 
that  were  set  forth  before,  but,  instead  of 
asking  for  a  rescission  of  tbe  contract,  stated 
the  damages  alleged  to  have  been  suffered  by 
reason  of  the  fraud  and  breach  of  contract  of 
S.  P.  Brown,  and  prayed  for  Judgment  for 
these  damages,  and  that  it  be  subrogated  to 
tbe  rights  of  the  lien  claimants  whose  liens 
against  the  property  it  had  discharged,  which 
it  alleged  it  was  Induced  to  do  by  tbe  false 
representations  of  S.  P.  Brown  with  respect 
to  the  title:  Previous  to  this  time  and,  in 
fact,  before  the  former  trial,  a  conservator 
had  been  appointed  by  the  county  court  for 
the  estate  of  James  W.  Brown.  The  conser- 
vator had  secured  an  order  from  the  county 
court  permitting  him  to  intervene  in  tbe 
cause.  He  had  Slei  bis  petition  to  intervene, 
and  in  open  court  offered  to  perform  any 
decree  that  the  court  might  render  regard- 
ing the  interest  of  his  ward.  Plaintiff  then 
rested,  and  the  defendants  made  a  motion  to 
dismiss  tbe  bill  for  lack  of  equity  and  evi- 
dence. The  court  then  announced  that  the 
company  would  be  given  an  opportunity  to 
elect  whether  it  would  accept  tbe  so-called 
tender  of  title  of  the  intervener's  interest  and 
perform  tbe  contract  A  colloquy  then  oc- 
curred between  counsel  and  the  court  for  the 
purpose  of  ascertaining  what  was  meant  or 
Intended  by  such  election;  the  court  rul- 
ing that  by  permitting  the  company  to  per- 
form the  contract  it  was  meant  that  it  should 
be  permitted  to  pay  the  balance  of  the  pur- 
chase price,  $140,000,  in  cash  within  a  rea- 
sonable time,  but  that  it  would  not  be  allow- 
ed to  go  ahead  and  carry  out  the  contract  by 
erecting  a  mill,  working  the  property,  and 
paying  the  balance  of  the  purchase  price  out 
of  the  proceeds.  For  the  purpose  of  enabling 
the  defendant  company  to  determine  whether 
or  not  it  would  elect  as  suggested  by  the 
court,  a  continuance  of  the  cause  was  had 
for  30  days.  At  the  expiration  of  that  time, 
the  trial  was  resumed,  and  the  company  an- 
nounced that  it  was  unable  to  accept  the  offer 
of  election  as  made  by  the  court  Some 
further  evidence  was  then  introduced  on  the 
part  of  the  plaintiff,  which  is  not  material  to 
any  question  involved,  when  the  plaintiff 
again  rested.  The  defendants  then  moved  to 
dismiss  the  bill  substantially  on  the  grounds 
previously  noted.  This  motion  was  denied. 
The  defendants  then  offered  to  prove  the 
damages  sustained  as  claimed  by  their 
amended  answer  and  cross-complaint  which, 
in  effect  were  the  amount  paid  to  discbarge 
the  liens  to  which  reference  has  been  made 
and  the  money  expended  in  working  the 
property.    This  offer  was  denied,  and  a  decree 
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rendered,  qoletlnK  the  title  to  the  property 
Involred  in  plaintiff  and  intervener,  and  ad- 
judging; that  all  snms  of  money  paid  by  the 
defendant  company  were  forfeited  to  the 
plaintiff  and  intervener  as  fixed  and  liquidat- 
ed damages.  In  brief,  the  decree  gave  the 
plaintiff  and  Intervener  the  property,  and 
denied  the  defendant  company  any  relief 
whatever.  To  review  this  Judgment  the  com- 
pany had  brought  the  case  here  on  error. 

[1]  The  first  point  urged  is  that  the  court 
erred  in  rendering  the  decree  without  suffi- 
cient evidence  to  entitle  the  plaintiff  and  in- 
tervener to  the  relief  granted.  The  pleadings 
established  the  execution  of  the  contract  and 
the  failure  of  the  defendant  company  to  per- 
fonn  its  conditions ;  consequently  it  was  not 
necessary  to  introduce  evidence  to  establish 
facts  which  the  pleadings  of  the  parties  ad- 
mitted. The  only  questions  of  fact  presented 
by  the  pleadings  were  the  affirmative  defens- 
es set  up  by  the  defendant  company  as  an 
excuse  for  its  failure  to  comply  with  the  con- 
tract By  the  amendments  filed  they  were 
substantially  the  same  as  when  the  case  was 
bere  before,  namely,  the  fraud  of  S.  P.  Brown, 
regarding  which  we  said,  as  previously  noted, 
that:  "The  detect  in  the  title,  however  it 
may  affect  the  rights  of  the  respective  parties 
in  other  respects,  certainly  affords  no  excuse 
for,  and  was  not  the  cause  of,  the  delay  in 
the.  erection  of  the  mill  within  the  time  pro- 
vided." 

[2]  Logically  the  next  question  presented 
for  consideration,  though  not  In  the  order  ar- 
gued in  the  briefs,  is  whether,  under  the 
averments  of  the  amended  answer  and  cross- 
oomplaint  to  the  effect  that  the  xsompany 
would  not  have  discharged  the  liens  on  the 
property  it  did  but  for  the  false  statements  of 
Brown  regarding  the  death  of  his  son,  James, 
and  changing  the  prayer  of  ita  cross-com- 
plaint from  one  for  rescission  to  damages, 
and  that  it  be  subrogated  to  the  rights  of 
those  whose  Hens  it  discharged,  and  for  a 
Judgment  for  the  money  expended  in  work- 
ing the  property,  it  was  entitled  to  such  re- 
lief Counsel  for  the  plaintiff  insist  that  the 
company  is  not  entitled  to  such  relief,  either 
in  whole  or  in  part,  for  the  reason  that  the 
former  opinion  of  this  court  denies  It ;  while 
on  the  part  of  the  company  It  is  urged  that 
this  question  was  left  open.  It  is  unnecessa- 
ry to  determine  this  proposition.  When  the 
company  discovered  the  fraud  perpetrated  by 
Brown,  it  may  be  conceded  without  deciding 
it  that  the  company  had  the  right  to.  rescind 
the  contract  and  recover  the  expenditures 
made  thereunder,  provided,  as  was  said  when 
the  case  was  here  before,  it  acted  promptly. 
But  its  failure  to  so  act  waived  the  right  to 
rescind.  Assuming,  then,  that  it  had  the 
right  to  rescind  had  it  elected  to  do  so  in  apt 
time,  its  other  remedy  was  to  resort  to  an 
action  for  damages. 

[S]  In  other  words,  when  a  party  has  been 
induced  to  enter  into  a  contract  by  fraud  of 


the  other  party  thereto,  he  has  two  remedies, 
(1)  to  rescind  and  be  reimbursed  for  the  mon- 
ey expended  thereunder,  or  (2)  he  may  waive 
the  right  to  rescind  and  have  an  action  for 
damages  resulting  from  the  fraud.  When, 
however,  he  elects  to  waive  the  fraud,  such 
election  is  irrevocable,  and  his  remedy  there- 
after is  an  action  for  damages.  As  previous- 
ly stated,  the  company  waived  its  right  to  re- 
scind, consequently  by  way  of  cross-complaint 
was  only  entitled  to  the  damages  resulting 
from  the  fraud.  Such  damages  cannot  in- 
clude expenditures  made  under  the  contract, 
for  the  very  obvious  reason  that  to  permit  it 
to  be  reimbursed  on  this  account  would  be 
nothing  less  than  allowing  it  to  recover  what 
it  would  be  entitled  to  in  case  it  could  main- 
tain an  action  to  rescind. 

[4,1]  It  is  strenuously  insisted,  however, 
that  it  should  be  entitled  to  recover  the 
amount  expended  In  discharging  liens  upon 
the  property  for  the  reason  that  it  expended 
money  for  this  purpose  before  it  was  aware 
of  the  falsity  of  the  statements  and  affidavit 
of  S.  P.  Brown,  and  would  not  have  made 
such  expenditures  had  it  been  aware,  or  had 
it  known,  that  they  were  false.  This  conten- 
tion Is  without  merit  When  it  waived  its 
right  to.  rescind  by  continuing  in  possession 
of  the  property  and  expending  money  there- 
on, after  knowledge  of  the  fraud,  it  waived 
its  right  to  have  the  contract  declared  void. 
The  contract  was  still  executory,  and.  In  such 
circumstances,  a  waiver  after  knowledge  of 
the  fraud  constitutes  full  affirmation  and  rat- 
ification of  the  contract,  notwithstanding  the 
fraud.  Richardson  v.  Lowe,  149  Fed.  625,  79 
C.  C.  A.  S17.  The  contention  under  consider- 
ation amounts  to  tbl^,  that  notwithstanding 
the  company  has  waived  its  right  to  rescind 
the  contract  it  is  nevertheless  entitled  to  re- 
cover the  amount  expended  in  discharging 
liens  against  the  property.  It  is  a  settled 
rule  of  law  that  where  a  party  has  an  elec- 
tion to  rescind  a  contract  he  must  resdnd  It 
wholly  or  not  at  all.  He  cannot  consider  it 
void  for  one  purpose  and  in  force  for  another. 
Auld  V.  Travis,  6  Colo.  App.  635,  39  Pac.  357. 
We  must  therefore  conclude  that  the  only  re- 
lief to  which  the  company  would  be  entitled 
would  be  damages  resulting  from  a  breach  of 
the  contract  with  resi)ect  to  the  title.  It  is 
not,  however,  in  a  position  to  invoke  this  re- 
lief, for  it  does  not  ask  it,  neither  has  it  com- 
piled with  the  contract  upon  its  part  so  as 
to  entitle  it  to  a  conveyance  of  the  property. 

[I,  7]  Counsel  for  the  company  urge  upon 
our  attention  two  propositions,  which  it  is 
claimed  precludes  the  plaintiff  from  main- 
taining her  action:  (1)  That  a  court  of  equi- 
ty never  enforces  a  forfeiture;  and  (2)  that 
plaintiff  does  not  come  into  court  with  clean 
hands.  While  it  is  true  that  the  relief  grant- 
ed plaintiff  may  in  a  sense  be  said  to  be  a 
forfeiture  of  the  rights  of  the  company  in 
the  subject-matter  of  the  controversy,  it  Is 
nothing  more  than  an  enforcement  of  the 
provisions  of  the  contract  betwe«tgthfi  par-, 
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lies.  Hie  contract  provides  that  from  the 
operation  of  the  property  a  certain  percent- 
age of  the  profits  realized  were  to  be  paid 
until  the  sui^  thus  paid,  in  connection  with 
the  amount  disbursed  to  discharge  liens, 
equaled  $200,000.  It  also  provided  that  if 
Murphy  or  the  corporation,  after  working 
the  property,  should  determine  that  it  could 
not  be  operated  at  a  proflt,  the  possession 
of  the  property  should  be  surrendered,  in 
which  event  the  contract  should  be  void,  and 
neither  Murphy  nor  his  assigns  should  be 
liable'  for  damages,  but  all  improvements, 
betterments,  and  moneys  paid  should  be  for- 
feited as  fixed  and  liquidated  damages.  The 
escrow  agreement  provided  for  a  return  of 
the  deeds  in  the  event  that  Murphy  or  the 
company  failed  to  comply  with  the  contract. 
Admittedly  the  company  has  not  complied 
with  the  contract,  iaxid  has  not  excused  itself 
for  this  failure.  The  payment  of  the  pur- 
chase price  after  discharging  the  liens  was 
entirely  optional  with  the  company.  This 
amount  was  to  be  paid  from  operating  the 
property.  The  company  admits  that  the^ 
mines  contain  yalnable  ore,  but  denies  tbat,^ 
with  the  use  of  proper  machinery,  improve- 
ments, and  appliances,  they  could  be  mined 
at  a  proflt  In  brief,  its  attitude  is  that,  al- 
though it  has  not  complied  with  its  con- 
tract and  will  not  do  so,  the  plaintiff  is 
not  entitled  to  the  equitable  relief  granted 
by  the  decree.  She  cannot  compel  the  pay- 
ment of  the  remainder  of  the  purchase  price 
for  the  reason  that  the  payment  of  this  sum 
was  optional  with  the  company.  It  is  in 
possession  of  the  property,  and  no  action  for 
damages  which  she  might  institute  would 
grant  her  full  relief..  It  is  peculiarly  the 
province  of  a  court  "of  equity  to  afford  a 
remedy,  where  an  action  at  law  would  be 
neither  full,  adequate,  nor  complete.  This 
conrt  has  6o  frequently  declared  this  to  be 
the  rule  by  which  to  determine  when  equity 
jurisdiction  can  be  Invoked  that  citation  of 
particular  cases  announcing  it  Is  not  neces- 
sary. It  is  clear,  however,  that  the  facts  of 
this  case  do  not  bring  it  within  the  rule 
contended  for  by  counsel  for  the  company 
relating  to  the  enforcement  of  forfeitures. 
By  the  contract  and  escrow  agreement  it  is 
substantially  provided  that,  if  the  company 
falls  to  comply  with  its  agreement,  its  rights 
in  the  property  involved  were  to  cease  and 
determine,  the  deeds  placed  in  escrow  be  re- 
turned, and  the  betterments  and  Improve- 
ments added  to  the  property  and  moneys 
paid  by  the  company  should  be  forfeited  as 
fixed  and  liquidated  damages.  The  condi- 
tions under  which  the  company  would  be- 
come entitled  to  a  conveyance  of  the  property 
depended  upon  its  compliance  with  its  con> 
tract     When  by  a  contract  for  the  sale  of 


real  property  the  vesting  of  title  is  made  to 
depend  upon  conditions  precedent  with  the 
provision  that  a  failure  tq  comply  with  such 
conditions  shall  operate  as  a  forfeiture  of 
the  rights  of  the  vendee,  then  his  failure  to 
perform  such  conditions  operates  as  a  for- 
feiture of  his  rights.  1  Pomeroy's  Equity 
Jurisprudence,  i  455.  In  determining  the 
question  under  consideration,  the  distinction 
between  conditions  precedent  and  subsequent 
in  contracts  for  the  sale  of  real  estate  must 
be  borne  in  mind. 

[I]  It  is  true  that  a  party  seeking  relief 
in  a  court  of  equity  must  come  into  court 
with  clean  hands,  but  this  proposition  is  not 
applicable  to  the  facts  of  this  case.  It  is 
evident,  as  we  have  stated,  that  the  defect 
In  the  title  was  not  the  cause  of  the  fail- 
ure of  the  company  to  comply  vrtth  Its  con- 
tract. The  failure  of  the  company  to  act 
promptly  upon  the  discovery  of  the  fraud 
with  respect  to  the  tifle,  its  silence  on  the 
subject,  and  continuing  to  remain  in  the 
possession  of  the  property  and  operate  and 
expend  money  thereon  amounted  to  an  af- 
firmation of  the  contract  notwithstanding 
the  fraud.  RicHardson  v.  Lowe,  supra,  and 
authorities  there  cited.  Certainly  a  party 
cannot  affirm  a  contract  which  he  has  a 
right  to  rescind  upon  the  ground  of  fraud, 
and  then  be  heard  to  say  that  the  fraud 
relieves  Mm  from  the  obligations  imposed 
upon  him  by  the  terms  of  the  contract 

It  is  also  urged  that  Mrs.  Brown  was 
not  entitled  to  the  relief  granted,  because 
others  who  were  owners  in  the  property 
were  not  made  parties.  This  contention  ap- 
pears to  be  based  upon  the  ground  that  the 
second  contract  was  not  assigned  to  her.  As 
we  understand  the  record,  Mrs.  Brown  was 
vested  with  the  title  to  *''/it  of  the  prop- 
erty, consequently  whether  the  second  con- 
tract was  assigned  to  her  is  of  no  moment 

The  contention  is  made  that  the  inter- 
vener was  without  authority  to  dispose  of 
the  interest  of  his  ward.  This  is  an  im- 
material question,  in  view  of  the  fact  that 
the  company  did  not  perform  Its  contract 
and  is  therefore  not  in  a  position  to  demand 
title. 

'  The  final  objection  urged  against  the  de- 
cree is  that  the  court  refused  to  allow  the 
company  to  prove  that  its  damages  were 
more  than  1/4 «  of  the  purchase  price.  Had 
the  company  been  In  a  position  to  demand  a 
conveyance,  this  question  might  have  been 
material,  but  as  It  was  not,  It  Is  unnecessary 
to  pass  .upon  it 

The  judgment  of  the  district  conrt  is  af- 
firmed. 

Judgment  affirmed. 

MUSSBR,   C.   J.,   and  HnX,   X,  concur 
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AUSTIN  T.  KINO. 
(Oonrt  of  Appeals  of  Colorado.    Jan.  12,  1914.) 

1.  JTTDOMENT  3  487*)— COLLATKBAI.  AWAOK— 

gniETiNO     Tax     Teblb— Ipvaudiit     of 
EBD. 

The  invaliditj  of  a  tax  deed  wonid  not  af- 
fect the  jurisdiction  of  the  county  court  to 
quiet  title  thereunder,  and,  when  Buch  deed 
waa  not  then  attacked,  the  decree  in  that  suit 
could  not  be  collaterally  attacked. 

[Ed.   Note. — For  other  cases,   see   Judgment, 
Cent.  T>ig.  H  921,  1256 ;   Dec.  Dig.  f  487.*] 

2.  COBPOBATIONB     (§    668*)— FOBKIGN     COBPO- 
BATIONS— BVIDBNCS. 

Where  defendants  in  a  suit  to  quiet  title 
claimed  under  a  tax  deed  to  a  corporation  and 
a  decree  qaieting  title  thereunder,  and  such 
deed  to  the  grantor  corporation  described  it  as 
"of  the  county  of  Hudson  in  the  state  of  New 
Jersey,"  and  the  word  "the"  was  not  part  of 
the  corporate  name  as  required  of  domestic  cor- 
porations, in  the  absence  of  any  contention  that 
such  corporation  was  not  a  foreign  corporation, 
it  sufficiently  appeared  that  it  was  a  foreign 
corporation. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  SS  2603-2627;  Dec.  Dig.  §  668.*] 

8.   COBPOHATIONS  (§  668*)— FOBEIGN  COBPOBA- 
TIONS— PbOCESS. 

Where  a  foreign  corporation  ffled  a  paper 
with  the  secretary  of  state  designating  a  cer- 
tain person  as  its  agent,  service  npou  him  in 
D.  county  and  not  in  the  county  where  the  suit 
was  brought  was  sufficient,  although  no  desig- 
nation was  on  file  in  D.  county,  as  the  corpora- 
tion could  not  take  advantage  of  its  own  negli- 
gence in  not  filing  the  appointment  in  D.  coun- 
ty, or  in  not  designating  an  agent  or  maintain- 
ing an  office  in  the  county  where  its  land  was 
situated. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2603-2627;    Dec.  Dig.  {  668.*] 

4.  COBFORATIONS  (§  666*)— FOBEIQN  OOBPOBA- 

HONS— Actions— Venuk. 

Mills'  Ann.  Code,  S  38,  requires  service  on 
a  foreign  corporation  to  be  made  upon  its  agent 
in  the  count?  in  which  the  action  is  brought, 
but  provides  in  the  same  act  that  any  law  per- 
mitting a  summons  to  be  served  in  an^  county 
other  than  that  in  which  the  action  was 
brought  should  not  be  repealed ;  section  39 
provides  that  separate  summons  may  be  issued 
in  each  county  where  any  of  several  defendants 
reside ;  Mills'  Ann.  St  §  506,  requires  summons 
in  salts  against  corporations  to  be  served  in  the 
county  where  its  principal  office  is  kept,  or  its 
principal  business  is  carried  on,  and  permits 
plaintiff  to  sue  in  the  county  where  the  cabse 
of  action  accrues;  and  section  499  requires 
foreign  corporations  to  file  with  the  Secretary 
of  State  and  in  the  office  of  the  recorder  of 
deeds  of  the  county  in  which  its  business  is 
carried  on  a  designation  of  an  agent  to  accept 
process ;  Const,  art.  15,  i  10,  requires  that  for- 
eign corporations  shall  have  a  known  place  of 
business  and  an  authorized  agent  to  accept  pro- 
cess. Held,  that  a  suit  to  quiet  title  under  a 
tax  deed  making  plaintiff's  grantor,  a  foreign 
coriMjration,  a  party  defendant  was  properly 
broueht  in  the  county  where  the  land  was  sit- 
nated. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  SS  2601,  2602 ;    Dec.  Dig.  8  666.*] 

5.  COBPOBATIORS  (§  668*)— FOBEION  COBPOBA- 

noRB— Fbocess. 

Under  such  provision,  service  on  the  agent 
of  a  foreign  corporation  designated  to  accept 
process  by  a  filing  in  the  office  of  the  Secretary 
of  State,  made  in  D.  county,  where  no  designa- 
tion of  agency  was  filed,  where  there  was  no 


such  agent  in  the  county  in  which  the  land  was 
situated,  was  sufficient  as  against  a  collateral 
attack  upon  a  decree  therein  obtained. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2603-2627 ;   Dec.  Dig.  §  668.*] 

6.  Judgment  (I  487*)— Cohatebal  Attack- 
Tax  DEKD-nJUDOUENT  QuiSTINO  TITLE. 
Where  the  county  court  in  an  action  to 
quiet  title  under  a  tax  deed  void  on  its  face 
had  jurisdiction  of  the  subject-matter  and  of 
the  person,  its  decree  for  plaintiff  therein  was 
a  good  defense  to  a  purchaser  under  plaintlS; 
in  an  action  to  quiet  title  under  previous  tax 
deeds  such  purchaser  not  being  charged  with 
notice  of  any  defect  of  title  not  appearing  in 
the  decree  or  judgment  roll. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {§  921,  1256 ;    Dec.  Dig.  §  487.*] 

Appeal  from  District  Court,  Kit  Carson 
County;  W.  S.  Morris,  Judge. 

Action  by  Albert  E.  King  against  M.  T. 
Austin.  From  a  decree  auietlng  title  in 
plaintiff,  defendant  appeals.    Reversed. 

Louis  Vogt,  of  Burlington,  for  appellant. 
Jobn  F.  Mail,  of  Denver,  for  appellee. 

MORGAN,  J.  Appeal  from  a  decree  of  the 
Kit  Carson  district  court,  quieting  title  in 
the  plaintiff,  based  upon  two  tax  deeds  issued 
to  bis  grantor  upon  a  sale  for  the  taxes  of 
the  years  1892  and  1893,  respectively,  con- 
veying a  quarter  section  of  land.  The  de- 
fendant pleaded  a  later  tax  deed  for  the  land, 
and  also  a  decree  of  the  county  court  of  that 
county  quieting  his  title  based  upon  the  later 
deed,  which  be  contends  defeats  the  plain- 
tiff's title.  The  deed  and  decree  pleaded 
are  subsequent  to  the  plaintiff's  tax  deeds, 
and,  if  valid,  extinguish  plaintiff's  title.  The 
deed  Is  void  on  its  face,  and  appellee  con- 
tends that  this  and  lack  of  valid  service  on 
the  Municipal  Debenture  Company,  one  of 
the  defendants -in  that  suit,  and  idaintiff's 
grantor,  makes  the  decree  void. 

[1]  Now,  tbe  invalidity  of  this  deed,  even 
on  Its  face,  would  not  affect  tbe  Jurisdiction 
of  the  court  over  the  subject-matter  In  that 
suit,  and  It  must  have  found,  from  the  evi- 
dence necessary  to  Justify  a  Judgment  by  de- 
fault, that  tbe  plaintiff's  title  was  then  suf- 
ficient This  deed  should  have  been  attacked 
in  that  suit  Whatever  that  court  did  In 
tbe  exercise  of  Jurisdiction  in  that  suit  can- 
not be  questioned  here.  Mortgage  Trust  Co. 
V.  Redd,  38  Colo.  458,  464,  88  Pac.  473,  8  L. 
R.  A.  (N.  S.)  1215,  120  Am.  St  Rep.  132: 
Jackson  v.  I/arson.  136  Pac.  81.  It  will  only 
be  necessary,  therefore,  to  determine  whether 
that  court  had  Jurisdiction,  by  vaUd  service, 
over  tbe  person  of  Municipal  Debenture  Com- 
pany. Service  was  made  In  Denver  county 
upon  C.  E.  Rich,  as  the  agent  of  that  com- 
pany, and  it  is  admitted  that,  at  the  time, 
there  waa  "a  paper  on  file  In  the  office  of 
tbe  Secretary  of  State,  filed  by  that  company, 
which  designated  Rich  as  its  state  agent," 
and  that  "no  such  paper  was  on  file  in  the 
office  of  the  county  clerk  in  what  was  then 
Arapahoe  county." 
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[2]  Appellee  now  contends  that  there  Is 
nothing  In  the  record  to  show  whether  this 
company  was  a  domestic  or  a  foreign  cor- 
poration, and  that,  whether  one  or  the  other, 
the  service  was  insufficient  under  section  88, 
Mills'  Ann.  Code.  Both  tax  deeds  issued  to 
that  company,  however,  describe  it  as  "of  the 
county  of  Hudson  In  the  state  of  New  Jer- 
sey" ;  and,  in  objecting  to  the  decree  in  the 
lower  court,  no  contention  was  made  that 
said  company  was  or  was  not  a  foreign  cor- 
poration, and  the  word  "the"  Is  not  part  of 
the  corporate  name,  as  required  of  domestic 
corporations  by  our  statute.  In  the  absence 
of  any  other  evidence  It  is  concluded  it  was 
a  foreign  corporation. 

[S]  And,  as  that  company  filed  a  paper 
with  the  Secretary  of  State,  in  which  it  des- 
ignated C.  E.  Rich  as  its  state  agent,  service 
upon  him  was  sufficient,  even  though  made  in 
Denver  county,  and  not  made  In  the  county 
where  the  suit  was  brought,  and  although 
no  paper  was  on  file  in  the  office  of  the  coun- 
ty derk  of  Denver,  once  Arapahoe,  county. 
The  foreign  company  cannot  take  advantage 
of  its  own  fault  or  neglect  in  not  filing  the 
appointment  in  the  office  of  the  connty  clerk, 
or  in  not  designating  an  agent  or  maintain- 
ing an  office  in  the  county  where  its  land  was 
situated. 

[4,  i]  Section  38,  aforesaid,  enacted  in  1891 
(Laws  1891,  p.  81),  amending  .the  code  provi- 
sion of  1887,  says  that  service  on  a  foreign 
corporation  doing  business  in  this  state  shall 
be  made  upon  its  agent,  "found  In  the  county 
in  which  the  action  is  brought,"  and,  if  no 
such  agent  la  found  In  such  county,  upon  any 
stockholder  found  in  such  county;  bat  at 
the  same  time  the  following  was  enacted: 
"All  acts  or  parts  of  acts  inconsistent  with 
the  provisions  of  this  act  are  hereby  re- 
pealed; but  nothing  herein  contained  shall 
be  held  to  repeal  any  provision  of  law  now 
in  force  which  authorizes  or  permits  a  sum- 
mons to  be  served  in  any  other  county  of  the 
state  tlian  that  in  which  the  action  is 
brought"  And  a  law  was  then  in  force 
(section  39,  Mills'  Ann.  Code),  providing  tliat: 
"When  there  are  several  defendants  residing 
in  different  counties,  a  separate  summons 
may  be  issued  to  each  county,  for  the  service 
of  the  defendants  residing  therein." 

And  another  provision,  section  606,  Mills' 
Ann.  St,  saying  that:  "In  suits  against  any 
corporation,  summons  shall  be  served  in  that 
county  where  the  principal  office  of  the  cor- 
poration is  kept  or  where  its  principal  busi- 
ness is  carried  on,  *  *  *  and  if  no  such 
person  can  be  found  in  the  county  where  the 
principal  office  of  the  corporation  is  kept,  or 
in  the  county  where  its  principal  business  is 
carried  on,  to  serve  such  process  upon,  a 
summons  may  issue  from  either  one  of  such 
counties,  directed  to  the  sheriff  of  any  coun- 
ty in  this  state  where  any  such  person  may 
be  found,  and  served  with  process.  If  such 
corporation  keeps  no  principal  office  in  any 


county,  and  there  is  no  connty  in  whidi  the 
principal  business  of  such  corporation  is 
carried  on,  then  suit  may  be  brought  against 
it  in  any  county  where  the  above-mentioned 
officers,  or  any,  or  either  of  them,  may  be 
found.  Provided,  that  the  plaintiff  may,  in 
all  caaei,  bring  his  action  in  the  county  tchcre 
the  cause  of  action  accnted."    (Italics  mine.) 

The  Constitution  further  provides  (article 
15,  §  10)  that:  "No  foreign  corporation  shall 
do  any  basiness  in  this  state  without  having 
one  or  more  known  places  of  business  and  an 
authorized  agent  or  agents  In  the  same,  upon 
whom  process  may  be  served." 

And  another  provision  following  this  con- 
stitutional requirement  says  (section  499, 
Mills'  Ann.  St.)  that:  "Foreign  corporations 
shall,  before  they  are  authorized  or  permit- 
ted to  do  any  basiness  in  this  state,  make 
and  file  a  certificate  signed  by  the  president 
and  secretary  of  such  corporation  duly  ac- 
knowledged with  the  Secretary  of  State,  and 
in  the  office  of  the  recorder  of  deeds  of  the 
county  in  which  such  business  is  carried  on, 
designating  the  principal  place  where  the 
business  of  such  corporation  shall  be  carried 
on  in  this  state,  and  an  authorized  agent  or 
agents  in  this  state  residing  at  its  principal 
place  of  business  upon  whom  process  may  be 
served." 

Now,  from  the  foregoing  provisions,  it  is 
concluded  that  the  suit  was  properly  brought 
in  Kit  Carson  county,  where  the  land  was 
situated,  and  that,  as  the  defendant  was  a 
foreign  corporation,  and  had  designated  an 
agent  upon  whom  process  might  be  served  by 
a  filing  in  the  Secretary  of  State's  office,  serv- 
ice on  snCh  agent  would  be  sufficient,  in 
this  instance,  where  the  decree  obtained  on 
such  service  is  collaterally  attacked.  It  is 
true  it  is  held  in  Venner  v.  Denver  Union 
Water  Co.,  15  Colo.  App.  495,  63  Pac.  1061, 
that  the  return  of  service  should  show  that 
no  agent  could  be  found  in  the  county  where 
the  suit  was  brought,  in 'order  to  make  valid 
a  service  upon  a  vice  president,  but  this  con- 
clusion was  upon  the  premise  that  a  vice 
pi^ldent  is  not  an  agent,  but  in  Venner  v. 
Denver  Union  Water  Co.,  40  Colo.  212,  90 
Pac.  623,  122  Am.  St  Rep.  1036,  the  Supreme 
Court  held  that  a  vice  president  is  an  agent 
of  the  corporation,  and  that  service  upon  him 
was  sufficient  in  that  case.  Furthermore, 
there  is  no  contention  here  that  the  return 
should  show  that  no  agent  or  stockholder 
could  be  found  in  the  county  where  the  suit 
was  brought  but  the  contention  is  that  serv- 
ice could  be  made  only  upon  an  agent  or 
stockholder  in  the  county  where  the  salt 
was  brought 

[6]  Although  it  appears  now.  In  the  pres- 
ent case,  that  the  tax  deed  on  wliiCh  the  de- 
cree pleaded  was  based  is  void  on  its  face, 
and  also  that  the  land  was  vacant  when  said 
decree  was  made,  yet  neither  of  these  de- 
fects appear  In  the  judgment  roll  or  the  de- 
cree in  that  case,  bat,  on  the  contrary,  the 
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complaint  all^^  ownership  and  possession, 
and  the  decree  is  vaUd  on  its  face;  there- 
fore, that  conrt  having  Jnrlsdictlon  of  the 
sabject-matter  and  of  the  person,  its  decree 
was  a  good  defense  in  the  present  case,  as 
the  defendant  in  this  case  purchased  the 
land  from  a  grantee  of  the  plaintiff  In  that, 
and  is  not  diarged  with  any  notice  or  knowl- 
edge of  any  defect  in  the  title  not  apiiearlng 
in  the  decree  or  Judgment  roll  aforesaid. 
Jackson  v.  Larson,  supra. 
Tlie  judgment  is  reversed. 


McCORD  MERCANTI1;B  CO.  T.  McINTTRB. 
(Court  of  Appeals  of  Colorado.    Jan.  12,  1914.) 

1.  StaIOTTS     (I    226*)— ADOPTIOHT— COKBTBTIO- 

noN. 

Where  the  Legislature  adopts  statutes  of 
another  state,  the  constrnction  placed  on  those 
statntes  by  the  courts  of  the  foreign  state  ia 
also  adopted. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent  Dig.  I  807;  Dec.  Dig.  §  226.*] 

2.  Taxation    (I    24*)— Watkbs   akd    Water 

COTIBSBS     (I    224*)  —  iBBIQATIOIf  —  "PUBLIO 
CORPOBATIOH." 

Irrigation  districts  are  "public  corpora- 
tions," and  hence  taxes  levied  by  them  are 
public  taxes  falling  within  the  purview  of  Gen- 
eral Revenue  Law,  f  1,  providing  that  taxes 
shall  be  levied  for  the  support  of  the  gov- 
ernment of  the  state  and  the  advancement  of 
public  interest. 

'[Ed.  Note.— For  other  cases,  see  Tazaticm, 
Cent.  Dig.  |  57;  Dec  Dig.  |  24;*  Waters  and 
Water  Qjurses,  Cent.  Dig.  §|  315,  316;  Dec 
Dig.  i  224.* 

For  otiier  definitions,  see  Words  and  Phraa- 
€B,  ToL  e,  pp.  6781-C786;  vol.  8,  p.  7771.] 

3.  Taxation  (|  24*)— Special  Taxes— Pub- 
lic Taxes— '^Tax." 

The  fact  that  taxes  levied  under  the  irriga- 
tion district  act  are  special  taxes,  and  are  so 
denominated  by  Rev.  St  1908,  {  3459,  does  not 
prevent  them  from  being  public  taxes,  for  the 
term  "tax"  includes  money  raised  for  public  pur- 
poses in  general  whether,  government  or  not. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §  57;    Dec.  Dig.  |  24.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  88e7-«886,  7813.] 

4.  Vendob   and   Pdbchaseb   (f  198*)— Pay- 
ment OF  Taxes. 

Rev.  St  1908,  |  5703,  provides  that,  as 
between  the  grantor  and  grantee,  where  there 
is  no  express  agreement  as  to  who  shall  pay 
taxes, .  the  taxes  shall  be  paid  by  the  grantee 
if  the  conveyance  be  made  between  the  3l8t 
day  of  December  and  July  let  but  if  made 
between  the  80th  day  of  June  and  the  Ist 
day  of  January  next,  the  grantor  shall  pay 
the  taxea  Section  3461,  which  is  part  of 
the  irrigation  act  declares  that  the  revenue 
laws  of  the  state  shall  apply  to  the  collection 
of  revenue  taxea  Beld,  that  as  taxes  levied  by 
revenue  districts  are  public  taxes,  and  as  the 
Legislature  did  not  exclude  special  taxes  from 
the  purview  of  section  6703,  that  section  obli- 
gates a  grantor  who  conveys  his  property  after 
the  1st  of  July  to  pay  the  irrigation  taxes  for 
tlJat  year. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |f  408-412;  Dec.  Dig. 
i  19a*] 


Error  to  District  Court,  Oteio  County;  O. 
S.  Essex,  Judge. 

Action  by  Henry  A.  Mclntyre  against  the 
McCord  Uercanttle  Company.  Judgment  for 
plaintiff,  and  defendant  htlngs  error.  Af- 
firmed. 

Hartman  ft  Rallreich  and  Charles  W. 
O'Donnell,  all  of  Pueblo,  for  plaintiff  in  er- 
ror. Fred  A.  Sabln,  of  San  Junta,  for  de- 
fendant in  error. 


CUNNINGHAM,  P.  J.  On  or  about  Au- 
gust 7,  1907,  plaintiff  In  error,  as  defendant 
below,  conveyed  by  warranty  deed  to  defend- 
ant in  error,  plaintiff  below,  certain  lands  in 
Otero  county.  The  instrument  of  convey- 
ance contained  no  express  agreement,  nor 
was  there  any  agreement,  as  to  whether  gran- 
tor or  grantee  should  pay  taxes  that  might 
be  assessed  upon  the  land  conveyed  for  the 
year  1907.  The  land  in  question  was  situat- 
ed in  an  irrigation  district,  organized,  pre- 
sumably, under  the  statutes  of  our  state, 
which  were  adopted  first  in  1901,  and  re- 
adopted,  with  certain  amendments,  in  1906. 
Tt)l8  act  will  be  found  at  page  010  et  seq., 
Revised  Statutes  1906,  and  in  MUls'  Anno- 
tated Statutes,  Revised  Edition  1912,  at  page 
1728  et  seq.  Section  5703,  R.  S.  1908,  pro- 
vides that:  "As  between  the  grantor  and 
grantee,  where  there  is  In  the  instrument  of 
^conveyance  no  express  agreement  as  to  which 
shall  pay  the  taxes  that  may  be  assessed  on 
the  land  conveyed,  if  such  conveyance  has 
been  made  between  the  31st  day  of  December 
and  the  1st  day  of  the  next  July,  then  the 
grantee  shall  pay  the  tax  for  the  year  in 
which  the  conveyance  is  made,  but  if  the  con- 
veyance is  made  between  the  30th  day  of 
June  and  the  1st  day  of  the  next  January, 
then  the  grantor  sliall  pay  the  taxes  for  the 
year  in  which  the  conveyance  is  made."  It 
will  be  seen  from  the  date  of  the  conveyance 
involved  in  the  case  before  us  that  it  was 
made  at  a  time  and  under  drcumstauces 
which  made  the  grantor  liable,  under  the 
statute,  for  such  taxes  as  liad  been  assessed 
on  the  land  for  the  year  1907,  and  contem- 
plated by  section  5703. 

[1]  1.  There  had  been  assessed  on  the  land 
conveyed  certain  irrigation  district  taxes. 
These  the  grantor  refused  to  pay,  and  plain- 
tifl,  after  permitting  the  land  to  be  sold  for 
the  taxes,  redeemed  the  same  from  the  tax 
sale  and  brought  suit  to  recover  the  irriga- 
tion district  tax.  By  their  pleadings,  their 
stipulation  of  facts  upon  which  the  case  was 
tried,  and  in  their  brief,  counsel  have  limited 
this  court  strictly  to  the  consideration  of  but 
one  question,  viz.,  Does  section  5703,  supra, 
apply  to  irrigation  district  taxes?  The  rec- 
ord shows  that  the  instrument  of  conveyance 
was  a  warranty  deed,  but  the  deed  is  not  set 
up  in  the  pleadings,  nor  was  it  introduced  in 
evidence,  and  we  have  no  information  as  to 
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the  nature  and  character  of  Its  covenants, 
other  than  that  It  is  denominated  in  the 
record  as  a  warranty  deed,  bnt  under  the 
scope  of  our  inquiry,  limited  as  above  stated, 
the  covenants  of  the'  warranty  deed  are  not 
important 

Neither  counsel  for  plaintiff  nor  defendant 
In  error  have  directed  our  attention  to  any 
case  of  a  similar  character,  or  to  any  au- 
thority directly  in  point,  and  we  have  been 
able,  after  vigilant  search,  to  find  but  one, 
viz.,  Tull  V.  Royston,  30  Kan.  617,  2  Pac. 
866.  Kansas  has  a  statute  (Gen.  St.  1909, 
§  9392)  very  similar  to  our  section  5703, 
and  like  our  section,  it  is  found  in  the  Gen- 
eral Revenue  Law,  or,  as  the  act  is  termed 
in  the  Kansas  Statute,  "An  act  to  provide  for 
the  assessment  and  collection  of  taxes."  In 
TuU  V.  Royston,  supra,  in  considering  the 
question  here  before  us.  Chief  Justice  Horton 
expressly  ruled  that  their  statute,  similar 
to  our  5703,  and  governing  the  liability,  as  to 
taxes,  of  the  grantor  and  grantee,  applied  to 
taxes  levied  by  a  dty  or  town  for  sidewalk 
improvements.  At  page  619  of  30  Kan.,  at 
page  868  of  2  Pac,  Judge  Horton  says: 
"While  special  assessments  for  Improvements 
In  cities  are  not  taxes  within  section  1,  art. 
2,  of  the  Constitution,  yet  we  must  construe 
them  to  be  included  in  the  word  'taxes'  in 
section  86,  p.  107,  Laws  1879"-- being  the 
section  that  corresponds  to  our  5703.  The 
Kansas  court,  in  construing  its  statute  gov- 
erning the  liability  for  taxes  as  betweem 
grantor  and  grantee,  said,  in  the  Tull  Case, 
supra:  "In  construing  these  sections,  the 
Intention  of  the  lawmaker  must  control,  and 
this  intention  is  to  be  ascertained  from  all 
that  is  expressed  In  the  statute,  rather  than 
from  the  technical  significance  of  the  word 
•assessments.'  Section  43,  c.  19a,  Comp.  Laws 
1879,  relating  to  cities  of  the  third  class,  fa- 
vors this  construction  [meaning  the  construc- 
tion holding  the  conveyance  statute  appli- 
cable to  sidewalk  or  Improvement  taxes], 
which  reads:  'All  taxes  and  assessments  lev- 
ied under  authority  of  this  act  shall  be  plac- 
ed on  the  tax  roll  for  collection,  subject  to 
the  same  penalties  and  collected  as  other 
taxes  are  by  law  collectible.'"  Thus  It  will 
be  seen  that  the  Kansas  court  considered  the 
fact  that  the  Legislature  of  that  state,  by 
making  the  general  machinery  for  the  col- 
lection of  taxes  applicable  to  the  town  im- 
provement tax,  thereby  indicated  their  in- 
tention or  purpose  of  making  no  distinction 
as  between  improvement  and  general  taxes, 
in  so  far  as  the  conveyance  statute  Is  con- 
cerned. With  equal,  if  not  greater,  tetisaa 
we  may  rely  upon  section  3461,  R.  S.,  of  our 
irrigation  act,  which  reads  as  follows:  "The 
revenue  laws  of  this  state  for  the  assessment, 
levying  and  collection  of  taxes  on  real  estate 
for  county  purposes,  except  as  herein  modi- 
fied, shall  be  applicable  for  the  purposes  of 
this  act,  including  the  enforcement  of  penal- 
ties and  forfeitures  for  delinquent  taxes." 

[2]  Z  It  will  be  observed  that  the  Kansas 


Supreme  Court  had  before  it  a  sidewalk  tax 
case.  We  think,  for  reasons  which  we  shall 
now  proceed  to  give,  there  Is  a  stronger  rea- 
son for  holding  that  irrigation  district  taxes 
should  fall  within,  and  be  governed  by,  the 
section  pertaining  to  conveyances  than  side- 
walk taxes.  Our  irrigation  district  act  is 
modeled  upon,  and  Is  substantially  similar  to, 
the  California  Wright  Irrigation  District  Act 
of  1887,  and  in  all  substantial  particulars  is 
the  same  as  the  California  statute.  Ander- 
son V.  Grand  Valley  Ir.  Dls.,  35  Colo.  527,  85 
Pac.  313.  In  adopting  the  act  of  California 
we  adopted  the  construction  which  the  courts 
of  that  state  had  theretofore  placed  upon  it. 
The  Supreme  Court  lOf  California  has  fre- 
quently ruled  that  an  irrigation  district  creatr 
ed  under  its  act  was  a  public  corporation. 
Turlock  Ir.  Dls.  v.  WilUams,  76  Cal.  360,  18 
Pac.  379;  Central  Ir.  Dls.  v.  De  Lappe,  79 
Cal.  351,  21  Pac.  825;  Crall  v.  Poso  Irr.  Dist., 
87  Cal.  140,  26  Pac.  797;  In  re  Bonds  of 
Madera,  92  Cal.  296,  28  Pac.  272,  675,  14  L. 
R.  A.  755,  27  Am.  St.  Rep.  106;  People  v. 
Tumbull,  93  CaL  630,  29  Pac.  224.  The  Su- 
preme Court  of  Nebraska  appears  to  have 
taken  a  similar  view.  See  Board  of  Directors 
of  the  Alfalfa  Ir.  Dis.  v.  Collins,  46  Neb.  411, 
64  N.  W.  1086.  The  United  States  Supreme 
Court  has  followed  the  ruling  of  the  Cali- 
fornia Supreme  Court  See  Fallbrook  Ir.  Dls. 
V.  Bradley,  164  U.  S.  122-169,  17  Sup.  Ct  66, 
41  L.  Ed.  369.  Other  courts,  under  corpora- 
tions organized  for  a  somewhat  similar  pur- 
pose, are  in  accord  with  the  views  of  the  Cali- 
fornia court  Mound  City  L.  Co.  v.  Miller, 
170  Mo.  240,  70  S.  W.  721,  60  L.  R.  A.  190, 
94  Am.  St  Rop.  727;  Wiel's  Water  Rights 
(2d  Ed.)  i  429.  If  these  irrigation  districts, 
when  formed,  are  public  corporations,  as  the 
California  court  has  ruled,  for  reasons  clear- 
ly pointed  out  by  Mr.  Wlel  in  his  work,  at 
the  section  above  indicated,  then  the  taxes 
levied  under  them,  or  by  virtue  of  the  stat- 
ute creating  them,  are  public,  and  fall  with- 
in the  purposes  of  our  general  revenue  bill, 
as  expressed  in  the  first  section  thereof, 
which  reads:  "That  for  the  support  of  the 
government  of  the  state,  and  the  payment 
of  the  public  debt  and  the  advancement  of 
the  public  interest,  taxes  shall  be  levied  as 
hereinafter  provided." 

[3, 4]  3.  Counsel  for  plaintiff  in  error  con- 
tend that  taxes  levied  under  the  irrigation 
district  act  are  special,  and  not  general,  taxes. 
Indeed  the  act  itself  so  designates  them,  the 
last  sentence  of  section  3459,  R.  S.,  reading: 
"All  taxes  levied  under  this  act  are  special 
taxes."  But  special  taxes  may  be,  and  fre- 
quently are,  public  taxes  as  well;  that  is, 
taxes  levied  for  a  public  purpose.  And  fre- 
quently the  term  'special'  is  used  simply  as 
a  designation,  or  for  the  purposes  of  classi- 
fication. Our  school  tax  Is  denominated  a 
special  tax,  but  it  cannot  be  contended  that 
the  school  tax  is  not  a  public  tax.  The  au- 
thority for  levying  the  special  irrigation  dis- 
trict tax  is  the  same  as  the  authority  for 
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leTTing  the  general  public  revenue  tax ;  L  e.. 
It  proceeds  from  tbe  same  source. 

"Taxes  are  pecuniary  charges  imposed  by 
tbe  leglslatlre  power  of  the  state  on  property 
to  raise  money  for  public  purposes,  and  are 
not  confined  ezcluslTely  to  the  support  of  tbe 
government.  The  term  tax'  Includes  money 
raised  for  public  purposes  In  general,  whether 
gorernment  or  not."  Davidson  v.  Ramsey  Co. 
18  Minn.  482  (Gil.  432). 

"The  distinction  which  has  sometimes  been 
attempted  to  be  made  between  assessments 
for  local  purposes  of  this  character  (street 
improvements]  and  taxes  does  not  rest  upon 
any  sound  foundation,  and  seems  to  have 
led  to  much    •    •    •    confusion." 

An  assessment  for  the  paving  of  an  avenue 
constitutes  a  tax.  Lefevre  v.  City  of  Detroit, 
2  Mich.  586. 

"The  word  taxes'  as  used  in  an  offer  to  sell 
property  at  a  certain  sum,  net,  free  of  all 
commissions,  taxes,  etc.,  includes  special  as- 
sessments." Gibbs  V.  People's  Natl.  Bank, 
198  lU.  307,  64  N.  E.  1060;  Hagertown  v. 
Startzman,  93  Md.  606,  49  AU.  838 ;  Cassady 
T.  Hammer.  62  Iowa,  350,  17  N.  W.  588. 

Finally,  the  language  of  section  5703,  which 
we  are  asked  to  construe,  uses  the  word 
"taxes"  without  any  limitation  thereon.  If 
it  had  been  the  intention  of  the  Legislature, 
as  counsel  for  plaintiff  in  error  insist  it  was, 
to  limit  the  application  of  that  section  to  the 
character  of  taxes  provided  for  in  the  gen- 
eral revenue  act,  of  which  section  5703  is  a 
part,  it  is  reasonable  to  believe  that  the  I«g- 
Islatnre  would  have  so  indicated  by  apt  lan- 
guage. Not  having  so  limited  its  application, 
we  do  not  feel  warranted  In  reading  into  the 
statute,  by  Judicial  construction,  a  limitation 
not  therein  appearing,  either  in  express 
terms,  or,  as  we  think,  by  reasonable  implica- 
tion. 

Judgment  affirmed. 


BllOWN  et  al.  v   WHETSTONE  et  al. 
(Court  of  Appeals  of  Colorado.    Jan.  12,  1914.) 
L  QinsriNO  TiTLB  (S  44*)— Actions— BuEDEN 

OF  Fboop. 

In  a  suit  to  quiet  title,  where  plaintiffs' 
title  depended  upon  the  invalidity  df  a  decree 
of  tlie  county  court  quieting  defendants'  title, 
plaintiffs  have_  the  burden  of  proving  that  such 
decree  was  void. 

I  Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  f{  8»-»2;   Dec.  Dig.  i  44.*] 

2.  JCDOICKNT    (8    490*)— COLLATEBAL    ATTACK. 

When  a  decree  of  the  county  court  render- 
ed on  constructive  service  is  collaterally  at- 
tacked, proof  that  plaintiffs,  who  were  parties 
to  tbe  action,  did  not  know  of  its  pendency  is 
no  gronnd  for  impeachment. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  926-928;    Dec.  Dig.  (  490.*] 

3.  JUDOinSNT   (I  601*)  —  C0LI,ATEBAI,  ATTACK. 

A  Judgment  cannot  l>e  collaterally  impeach- 
ed by  showing  that  it  was  erroneous,  and  un- 
supported  by  the  evidence. 

lE^   Note.— For  .other  cases,   see  Judgment, 
Cent.  Dig.  {  941;    Dec.  Dig.  $  501.*] 


[     Appeal  from  District  Court,  liOgan  County; 

!  H.  P.  Burke,  Judge. 

I  Action  by  A.  M.  Brown  and  another  against 
B.  A.  Whetstone  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

John  F.  Mail,  of  Denver,  for  appellants. 
I  Munson  &  Munson,  of  Sterling,  for  appel- 


KING,  J.    Appellants  brought  th61r  suit  to 
,  cancel  certain  deeds,  a  mortgage,  and  a  coun- 
!  ty  court  decree  purporting  *to  quiet  title  In 
tbe  defendants  herein  to  certain  lands  In  the 
:  county   of   Logan,   which   plaintiffs    alleged 
i  were  clouds  upon  their  title  to  said  lands. 
I  At  tbe  conclusion  of  the  evidence  offered  by 
plaintiffs,  tbe  court  rendered  Judgment  for 
^  the  defendants,  holding  that  plaintiffs  bad 
:  failed  to  prove  their  cause  of  action. 
I     [1,2]  Plaintiffs'  title  depends  upon  tbe  va- 
{ lidity  and  effect  of  a  sheriff's  deed  which, 
I  they  claim,  divested  the  title  of  defendants' 
I  grantor,  and  vested  it  in  the  grantor  of  plain- 
tiffs.   Defendants'  title  depends  upon  the  va- 
I  lidity  and  effect  of  a  decree  of  the  county 
;  court  sought  to  be  annulled,  and  which  was 
i  rendered  long  after  the  date  and  record  of 
I  the  sheriff's  deed.    If  valid,  tbe  decree  quiet- 
ed tbe  title  as  against  tbe  said  sheriff's  deed. 
j  The  burden  of  proving  the  invalidity  of  the 
I  decree  was  on  plaintiffs.    The  records  offer- 
ed by  them  showed  that  the  county  court 
rendering  the  decree  had  Jurisdiction  of  the 
subject-matter,  and  obtained  Jurisdiction  of 
the  defendants  in   that   case   (plaintiffs  in 
this)  by  publication  of  summons,  and  render- 
ed the  decree  in  tbe  exercise  of  Jurisdiction 
80  obtained.    Plaintiffs  sought  to  avoid  tbe 
force  and  effect  of  said  decree  by  showing 
that  the  defendants  in  that  suit  did  not  have 
actual  knowledge  of  its  pendency,  and,  by  the 
sheriff's  deed,  that  the  plaintiff  In  that  suit 
had  n,>  title  to  quiet 

A  decree  rendered  In  the  exercise  of  Juris- 
diction acquired  by  constructive  service  of 
summons  made  in  compliance  with  law  Is  as 
unimpeachable  as  if  made  upon  personal  serv- 
i  ice,  and  evidence  that  the  published  notice 
'  did  not  in  fact  come  to  the  knowledge  of  the 
defendants  is  neither  material  nor  compe- 
tent under  the  issues  made  by  the  pleadings. 
[3]  The  attempt  to  impeach  and  annul  the 
decree  by  showing  aliunde  the  record  in  that 
case  that  the  evidence  upon  which  it  was 
rendered  was  insufficient,  or  that  plaintiff  in 
that  suit  had  no  title  to  quiet,  because  ex- 
tinguished by  prior  sheritTs  deed,  was  inef- 
fectuaL  Tbe  deed  for  that  purpose  was  in- 
competent and  Insufficient.  That  instrument 
and  its  effect  were  necessarily  In  issue  in  the 
former  suit,  and  as  against  it  the  title  of  de- 
fendants here  was  quieted,  and  it  cannot 
avail  the  appellants.  Mortgage  Trust  Co.  v. 
Redd,  38  Colo.  458,  88  Pac.  473,  8  L.  R.  A.  (N. 


•For  other  easas  sm  s*ma  topic  aiid  mcUod  NUMBER  Id  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  ReB^-Indezes^ 

Digitized  by" 


XeB^Indezes   T 

yCoogle 


02 


138  PACIFIC  RBPOBTBB 


(Colo. 


8.)  1216,  120  Am.  'St  Rep.  132;    Medina 
Medina,  22  Colo.  146,  43  Pac.  1001. 

Tbe  Judgment  Is  afflnned. 

AfDrmed. 


DBNNIS   GIBBONS   CONST.   CO.  et  aL  T. 
RUBIDOB. 

(Conrt  of  Appeals  of  Colorado.    Jan.  12,  1014.) 

Trespass   (f  46*) — Actzok  fob  Reuotai.  or 
Sand— SuFBTOiENCT  of  Evidence. 

E<TldeQce,  in  an  action  to  recover  for  sand 
and  gravel  removed  by  a  contractor  from  plain- 
tiff's lot,  held  insufficient  to  sttstain  tbe  trial 
court's  finding  as  \o  tbe  amount  taken. 

[BM.  Note.— For  otber  cases,  see  Trespass, 
Cent.  Dig.  i§  123-127 ;   Dec.  Dig.  |  46.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;   Hon.  H.  C.  Riddle,  Judge. 

Action  by  David  Rubidge  bgalnst  the  Den- 
nis Gibbons  Construction  Company  and  Den- 
nis Gibbons.  Judgment  for  plalntlflF,  and  de- 
fendants appeal.    Reversed. 

John  H.  Reddln  and  Patrick  D.  Connor, 
both  of  Denver,  for  appellants.  Carl  H. 
Cockran,  of  Denver,  for  appellee. 

PER  CURIAM.  By  the  frank  and  com- 
mendable concessions  of  both  counsel,  this 
appeal  presents  but  one  question,  and  that 
purely  one  of  fact  The  construction  compa- 
ny excavated  and  removed  from  vacant  lots 
belonging  to  Rubidge  &  quantity  of  sand  and 
gravel  to  be  used  in  the  construction  of  a 
sewer.  Rubidge  brought  suit  and  obtained 
Judgment  against  the  construction  company 
and  Gibbons,  its  president  for  $1,260.26. 
The  market  value  of  the  gravel  and  sand  per 
yard  was  a  disputed  question.  The  trial 
Judge  adopted  the  highest  valuation  placed 
upon  It  by  any  witness.  The  quantity  of  the 
gravel  taken  was  likewise  in  dispute  on  the 
trial,  and  the  trial  court.  In  Its  findings,  an- 
nounced that  It  would  adopt  the  testimony 
of  one  Noonan  on  that  point,  and.  If  Noonan's 
testimony  had  been  definite  and  certain,  it 
would  be  our  duty  to  affirm  this  Judgment 
notwithstanding  the  fact  that  his  figures,  as 
to  the  quantity  and  as  to  the  price,  were  the 
largest  given.  But  Noonan's  testimony  as  to 
the  amount  of  gravel  removed  was  indefinite, 
uncertain,  and  wholly  unsatisfactory.  The 
excavation,  it  was  conceded  by  all  the  wit- 
nesses having  any  knowledge  on  that  point 
extended  Into  the  public  street  and  the  plaln- 
tlir  below,  appellee  here,  makes  no  claim,  as 
indeed  he  could  make  none,  for  the  gravel 
and  sand  taken  by  the  construction  company 
from  the  street  Various  witnesses,  two  or 
three  of  them  dvll  engineers  who  had  made 
surveys,  testified  that  the  excavation  ex- 
tended into  the  street  and  gave  the  distance 
It  so  extended.  One  of  these  engineers  was 
a  witness  for  the  plaintiff,  Rubidge.  He  te»- 
tlfled  that  653  cubic  yards  of  gravel  taken 
came  from  tbe  street  and  alley,  and  but  076 
cubic  yards  were  taken  out  of  the  lots.     But 


the  court  allowed  the  plalntUF  for  1,667  cubic 
yards  taken  from  the  lots.  This  was  almost 
the  exact  quantity  which  the  engineer  call- 
ed by  the  plaintiff  testifledv  was  taken  from 
both  the  lots  of  the  plaintiff  and  the  street 
and  alley.  The  unsatisfactory  and  indefi- 
nite character  of  Noonan's  testimony  is  il- 
lustrated by  the  following,  taken  from  the 
abstract:  "I  should  Judge  the  pit  was  seven 
or  eight  feet  deep.  I  never  measured  it  Q. 
By  reason  of  your  experience,  could  you 
make  an  estimate  of  the  amount  in  cubic 
yards  of  sand  or  gravel  taken  out  of  this  pit? 
A.  No,  I  would  not  make  an  estimate  at  all. 
•  •  *  I  do  not  know  how  far  into  the 
street  the  pit  extended.  Cannot  say  that  ttie 
100  by  76  was  all  upon  the  lots." 

From  the  foregoing,  it  Is  plain  that  tbe 
trial  court  erred  In  adopting  the  testimony  of 
Noonan  and  rejecting  the  testimony  of  all 
the  other  witnesses  on  the  question  of  the 
amount  of  gravel  and  sand  which  had  been 
excavated  from  the  premises  owned  by  tbe 
plaintiff,  and  the  Judgment  must  for  that 
reason,  be  reversed. 

Judgment  reversed. 


JONES  V.  EMPIRE  RANCH  &  CATTLE  CO. 
(Court  of  Appeals  of  Colorado.    Jan.  12,  1014.) 

1.  Taxation    (|   761»)— Tax  Titles— Vaud- 

TTY. 

A  tax  deed  which  shows  the  proj)erty  to 
have  been  bid  in  by  the  county  must  specifical- 
ly recite  the  day  on  which  the  county  purchased 
the  property,  and  also  recite  tbe  prior  dates 
on  which  it  was  exposed  for  sale,  and,  if  it  does 
not  contain  these  recitals,  it  is  void  on  its  face, 
and  conveys  no  title. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §|  1500-1513;   Dea  Dig.  |  761.*] 

2.  QuiETiRO  Title  (|  43*)— Answkbs— Suffi- 

CIENCT. 

In  a  suit  to  quiet  title,  an  answer  which, 
by  general  denial,  puts  in  issue  all  of  the  al- 
legations of  the  complaint,  and  alleges  fee-sim- 
ple title  in  defendant,  tradnft  a  chain  of  title 
from  tbe  government,  is  sufficient  to  entitle  de- 
fendant to  introduce  in  evidence  documents  in 
support  of  his  title  so  pleaded. 

[Ed.  Note. — ^For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  U  84-87;   Dec.  Dig.l  43.*] 

8.  Taxation   (J  806*)  — Tax  Deeds- Five- 

Year  Limitation. 

A  tax  deed  void  on  its  face  is  not  suffi- 
cient to  set  the  five-year  statute  of  limitations 
In  motion. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §!  1593-1597 ;   Dec.  Dig.  i  805.*] 

4.  Taxation    (J    805*)  —  Defenses  —  Limita- 
tion. 

In  a  suit  to  quiet  title,  the  five-year  statute 

of  limitations  is  no  defense. 
[Ed.    Note.— For   other  cases,   see  Taxation, 

Cent  Dig.  {§  1593-1507;   Dec.  Dig.  |  805.*] 

E<rror  to  District  Court  City  and  County 
of  Denver;  Hubert  L.  Shattuck,  Judge. 

Suit  to  quiet  title  by  the  Empire  Ranch  ft 
Cattle  Company  against  H.  P.  Jones.  There 
was  a  judgment  for  plaintiff,  and  defendant 
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brings  error.    Reversed  and  remanded,  with 
dlrecdona. 

Allen  ft  Webster,  of  Denver,  for  plaintiff 
In  error.  R.  H.  Qllmore,  of  Denver,  for  de- 
fendant In  enot. 

EURhBXJT,  3.  Jane  8,  1908,  appellee 
(plaintifr  below)  filed  Its  complaint  against 
many  defendants  to  quiet  title  to  lands  In 
Yuma  county.  Api)eUant  Jones  succeeded 
to  the  title  of  defendant  Susan  Turpin,  and, 
by  permission  of  court,  filed  his  answer  there- 
in, denying  all  the  allegations  of  the  com- 
plaint, and  alleging  fee-simple  title  In  bim- 
aelf  to  a  portion  of  the  lands  described  In  the 
complaint  The  answer  further  alleged,  by 
way  of  afilrmatlve  defense,  that  plaintiff's 
title  to  the  premises  was  founded  upon  two 
tax  deeds  Issued  by  the  county  treasurer,  and 
duly  recorded;  the  first  being  dated  October 
21,  1903  (date  of  record  not  stated),  bat  al- 
leged to  be  void  on  its  face,  the  second  dated 
.March  25  (24),  1908  (date  of  record  not  stat- 
ed), and  alleged  to  be  void  on  its  face,  or, 
If  fair  on  its  face,  void  in  fact,  for  reasons 
therein  stated,  the  prayer  being  for  specific 
as  well  as  for  general  equitable  relief.  This 
last  tax  deed  is  alleged  to  be  a  correction 
deed  of  the  one  first  mentioned.  Plaintiff, 
by  replication,  puts  In  issue  the  aflSrmative 
allegations  of  the  answer,  pleads  the  five- 
year  statute  of  limitations  (Mills'  Annotated 
Statutes,  f  3904),  and  admits  that  Its  title 
is  founded  upon  the  two  tax  deeds  men- 
tioned. The  case  was  tried  to  the  court, 
without  a  Jury.  Judgment  was  rendered  in 
favor  of  plaintiff,  to  which  a  writ  of  error 
was  sued  oat  in  the  Supreme  Court;  the 
case  being  properly  here  under  the  legislative 
act  of  1911  (Session  Laws  1911,  p.  266  et 
««q.). 

WliUe  a  number  of  assigned  errors  are 
urged  by  appellant,  the  second  assignment 
of  error  only  need  be  seriously  considered, 
as  it  is  decisive  of  this  case.  Other  assign- 
ments will  be  briefly  noticed  in  this  opinion. 
This  second  assignment  pertains  to  the  rul- 
ing of  the  trial  court  in  admitting  in  evi- 
dence, over  defendant's  objection,  the  tax 
deed  of  March  25th.  When  tliis  deed  was 
offered  in  evidence,  defendant  objected  to 
its  introduction  because,  as  stated,  it  was 
void  on  its  face,  and  was  wholly  void  and 
insufficient  in  this,  to  wit:  That  it  is  not 
therein  stated  any  time  when  the  property 
was  exposed  for  sale;  that  it  is  not  in 
conformity  to  the  form  of  a  tax  deed  pre- 
scribed by  the  statute;  and  that  it  omits  a 
recital  of  the  date  of  the  exposure  of  the 
premises  for  sale. 

[1]  That  part  of  the  deed  necessary  to 
notice  reads  as  follows:  "Know  all  men 
by  these  presents  that  whereas,  the  fol- 
lowing described  property,  to  wit,  [describ- 
ing property]  situated  in  the  county  of  Yuma 
and  state  of  Colorado,  was  subject  to  taxa- 
tion for  the  year  A.  D.  1899;  and.  whereas, 


the  taxes  assessed  upon  said  real  property 
tor  the  year  aforesaid  remained  due  and 
unpaid  at  the  date  of  the  sale  hereinafter 
named;  and  whereas,  the  treasurer  of  said 
county  did,  in  pursuance  of  a  notice  of  sale 
of  the  said  real  property  duly  published  and 
posted  according  to  law,  by  virtue  of  the 
authority  vested  in  him  by  law,  at  tax  sale, 
the  sale  begun  and  publicly  held  on  the  Ist 
day  of  October,  A.  D.  1900,  expose  to  public 
sale  at  the  office  of  the  county  treasurer  in 
the  county  aforesaid,  in  substantial  conform- 
ity with  the  requirements  of  the  statute  in 
such  case  made  and  provided,  the  real  prop- 
erty above  described,"  etc. 

It  will  be  observed  that  the  recital  quoted 
does  not  pretend  to  state  the  date  upon 
which  the  treasurer  exposed  and  offered  the 
property  for  sale.  The  only  date  mentioned 
in  that  behalf  was  that  of  October  1,  1900; 
that  date  being  given  as  the  time  when  the 
sale  began.  The  county  became  the  pur- 
chaser of  the  premises  at  the  sale: 

It  has  been  repeatedly  held  by  our  Su- 
preme Court  that  a  tax  deed  which  shows 
the  property  to  have  been  bid  in  by  the 
county  must  specifically  recite  the  day  on 
which  the  county  purchased  the  same,  and, 
in  addition,  a  prior  date  upon  which  it  was 
exposed  and  offered  for  sale,  and,  if  wanting 
in  these  respects,  the  deed  is  void  on  its 
face.  Bryant  v.  Miller,  48  Colo.  192,  109 
(Pac.  959.  Testing  this  deed  by  the  case 
Just  cited,  it  will  at  once  be  seen  that  it  is 
void  on  its  face,  for  the  reason  that  it  does 
not  appear  from  the  recital  that  the  prem- 
ises were  exposed  and  offered  for  sale  on 
two  separate  and  distinct  days,  which  is 
the  only  condition  upon  which  can  be  predi- 
cated a  valid  purchase  of  the  premises  by 
the  county.  The  recital  clearly  shows  that 
the  premises  were  purchased  by  the  county 
in  violation  of  the  provisions  of  the  statute. 
Hence  the  court  erred  in  not  sustaining  de- 
fendant's objection,  and  excluding  the  deed 
from  evidence.  As  this  deed  was  erroneous- 
ly admitted  in  evidence,  and  as  the  tax 
deed  of  October  2l8t  Vas  not  offered  in  evi- 
dence by  appelle^  as  a  muniment  of  title 
in  support  of  his  claim  of  ownership,  but 
only  as  color  of  tltle^  he  wholly  failed  In 
proof  of  the  title  which  he  had  pleaded  in 
his  complaint  Defendant,  having  denied 
plaintiff's  title  in  his  answer,  and  having 
proven  his  fee-simple  title  as  pleaded,  was 
entitled  to  Judgment  and  the  relief  prayed 
tor  in  his  answer. 

[2]  Appellee  urges  in  its  brief  that  de- 
fendant could  not  challenge  the  validity  of 
plaintiff's  tax  deed  of  March  25th,  because 
he  had  not  in  his  answer  denied  plaintiff's 
tiUe,  but  claimed  that  in  his  effort  to  do 
so  he  had  only  pleaded  conclusions  of  law 
and  facts.  This  contention  is  not  tenable. 
Defendant's  answer,  b^  general  denial,  put 
in  issue  all  the  allegations  of  the  complaint, 
and  then  alleged  fee-simple  title  in  himself 
to  the  disputed  premises  by  virtue  of  a  pat- 
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ent  from  fbe  gOTemment  to  his  grantor 
Susan  Tnrpin,  followed  by  a  deed  from  her 
to  himself.  This  Is  all  that  Is  necessary,  In 
this  kind  of  an  action,  for  defendant  to 
plead  In  order  to  introduce  documents  in 
support  of  his  title  so  pleaded.  Millage  v. 
Richards,  62  Colo.  512,  122  Pac.  788. 

[3,4]  It  was  clearly  error  for  the  trial 
court  to  rule  that  the  said  five-year  statute 
of  limitations  was  available  to  plaintiff  as 
a  def«ise  against  defendant's  pleaded  title. 
In  Gomer  v.  Chaffee,  6  Colo.  314,  and  Page 
V.  Gillett,  47  Colo.  289,  107  Pac.  290,  it  was 
held  that  a  tax  deed  void  on  its  face  does 
not  set  in  motion  the  said  statute;  and  It 
Is  further  held  by  the  Supreme  Court  that 
such  statute  ia  not  available  as  a  defense  in 
tliis  kind  of  an  action.  Munson  t.  Marks, 
S2  Colo.  553,  124  Pac.  187;  Camahan  v. 
Hughes,  53  Colo.  318,  125  Pac.  116;  Empire 
R.  &  G.  Co.  ▼.  Mascm,  22  Colo.  App.  612,  126 
Pac.  1129. 

.  There  are  some  other  points  relied  on  by 
defendant  in  error  to  sustain  the  Judgment 
before  us,  wtiich  we  deem  unnecessary  to 
consider.  The  Judgment  will  be  reversed, 
and  the  cause  remanded  to  the  district  court, 
with  instructions  to  enter  a  decree  In  favor 
of  plaintiff  in  error,  conditioned  upon  pay- 
ment by  him  to  defendant  in  error  of  all 
taxes,  interest,  and  penalties  that  may  be 
found  upon  proof  to  be  due. 

Reversed  and  r^uanded,  with  instructions. 


TATE  et  al.  v.  HOLLY  et  aL 
(Court  of  Appeals  of  Colorado.    Jan.  12,  1914.) 

1.  Appeal  and  Erbob  (8   1002*)— Fiwdings 

OF    PACT>-^0NCLtrSIVENE8B. 

A  finding  on  conflicting  evidence  is  con- 
clusive on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  SS  3935-3937;    Dec.  Dig.  { 

2.  Appeai.  and  Bbbob   (S   215*)— Pbesiinta- 
noN  BsLow — Objections  to  Instbuctions. 

Appellant  cannot  rely  on  error  in  instruc- 
tions,  where  no  objectioa  was  made  at  trial  to 
the  giving  of  the  instructions,  and  no  instruc- 
tions were  requested  to  avoid  the  alleged  error 
therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Elrnjr,  Cent.  Dig.  §{  1309-1314;    Dec  Dig.  | 

3.  Appeal  and  Ebbob  (S  1033*)— Habuless 
Ebkob. 

Appellant  cannot  object  on  appeal  to  the 
verdict  on  the  ground  that  the  proper  measure 
of  damages  was  not  charged,  where  the  verdict 
rendered  is  smaller  than  the  evidence  justified, 
if  appellant's  position  as  to  the  proper  measure 
of  damages,  etc.,  was  correct ;  any  error  being 
favorable  to  appellant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4052-4062;  Dec.  Dig.  i 
1033.*] 

4.  Appkal  and  Ebbob  (I  1001*)— Vebdict— 
Conclusiveness. 

It  is  sufficient  to  sustain  a  verdict  if  the 
appellate  court  can  determine  thnt  it  is  sub- 
stantially  supported   by   the  evidence;    it   not 


being  required  to  ascertain  the  exact  reasoning 
by  which  the  jury  arrived  at  the  amount  of  the 
verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3922.  3928-3934;  Dec. 
Dig.  i  1001.*] 

6.  Tbial  (§  312*)— Failube  to  Instbuct— Ef- 

FKCT. 

The  fact  that  the  parties  requested  no  in- 
structions on  certain  phases  of  the  evidence  and 
the  court  gave  none  of  its  own  motion  would 
not  prevent  the  jury  from  considering  such  evi- 
dence in  reaching  a  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  744,  745 ;   Dec.  Dig.  |  312.«] 

6.  Appeal  and  Ebbob  ({  938*)— Bill  of  Ex-- 

CEPTioNS— Time  of  Filing. 

Though  the  record  showed  that  the  bill  of 
exceptions  was  filed  with  the  clerk  before  it 
was  signed  by  the  trial  judge,  it  will  be  tnkea 
as  having  been  filed  at  the  proper  time,  where 
it  was  regularly  certified  by  the  clerk  of  the 
trial  court  to  the  appellate  court  as  a  part  of 
the  transcript 

[E}d.  Note.— For  other  oases,  see  Appeal  and 
Error.  Cent  Dig.  $|  3795-3803;  Dec.  Dig.  $ 
938.*] 

Morgan,  J.,  dissenting. 

Appeal  from  District  Court,  Otero  Coun- 
ty;  J.  B.  Rizer,  Judge. 

Action  by  John  H.  Holly  and  another,  co- 
partners as  Holly  &  Grimsiey,  against  Thom- 
as Tate  and  another,  copartners  as  Tate 
&  Smith.  From  a  Judgment  for  plaintiffs, 
defendants  appeal.     Affirmed. 

See,  also,  21  Colo.  App.  451,  122  Pac.  58. 

G.  M.  Dameron,  of  La  Junta  (Julius  C. 
Gunter  and  Malcolm  Llndsey,  both  of  Den- 
ver, of  counsel),  for  appellants.  Fred  A. 
Sabin,  of  La  Junta  (C.  E.  Sabin,  of  La  Junta, 
of  counsel),  for  appellees. 


BELL,  J.  Tills  case  was  tried  to  a  Jury, 
and  resulted  in  a  verdict  in  favor  of  the  ap- 
pellees in  the  sum  of  $1,465.98,  upon  which 
Judgment  was  duly  entered.  The  record  dis- 
closes that  on  July  19,  1907,  aprellants  sold 
and  delivered  to  appellees,  at  Cherry  Creek, 
Nev.,  two  car  loads  of  horses,  and  contract- 
ed to  sell  them  200  head  more  of  the  same 
quality  at  $10  per  head,  deliveries  to  be 
made  at  Cherry  Creek  every  2  weeks  there- 
after; and  upon  this  contract  appellees  ad- 
vanced the  sum  of  $100.  The  first  delivery 
under  the  contract  should  have  been  made 
August  2,  1907.  The  appellees  sent  two 
men  from  Colorado  to  Cherry  Creek,  and 
bad  them  there  on  that  day  to  receive  tills 
delivery,  but  no  horses  had  tieen  gathered, 
and  the  men  consumed  14  days  in  trying  to 
get  a  shipment  on  the  contract,  but  failed, 
and  returned  to  Colorado,  after  incurring  an 
expense  of  something  like  $200.  It  would 
seem  that  appellants  Intended  to  make  a 
delivery  about  August  17tb,  and  so  informed 
Mr.  Taylor,  one  of  the  men  sent  to  receive 
the  first  delivery,  and  also  wrote  the  appel- 
lees to  the  same  effect;   but  appellee  Grim- 
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sley,  who  was  acting  In  the  matter  for  the 
appellees,  did  not  learn  of  it  until  about  the 
21st  or  22d  of  August  He  then  Immediately 
wiiwJ  appellant  Tate,  and  started  at  once 
from  Denver  to  Cherry  Greek  to  receive  a 
shipment  and  arrived  In  Cherry  Creek 
August  24t)i,  a  few  hours  after  appellants, 
as  they  informed  him.  had  sold  124  bead 
at  a  profit  of  $3  per  head  above  the  price 
appellees  had  contracted  to  pay.  Grimsley 
thMi  went  upon  the  range  with  appellants, 
and  by  September  6th  they  had  brought  Into 
Cherry  Creek  100  head  of  horses,  7  of  which, 
he  testified,  were  crippled,  blind,  or  too 
thin  to  meet  the  provisions  of  the  contract 
He  offered  to  accept  three  car  loads,  or  84 
of  this  100  head,  but  refused  to  accept  a 
part  car  load,  because,  he  insisted,  that 
the  contract  provided  that  all  deliveries 
should  be  in  full  car  lots,  and  appellants  re- 
fused to  deliver  any,  unless  all  were  ac- 
cepted, except  such  as  were  blind,  or  lame, 
or  not  of  tile  quality  contracted  for,  and 
offered  to  return  the  amount  of  $100  ad- 
vanced on  the  contract  and  pay  $150  to  have 
the  contract  canceled.  Grimsley  declined 
this  offer,  and  returned  to  Colorado;  and 
he  testified  that  the  expenses  of  this  trip  and 
the  value  of  his  time,  which  he  fixes  at 
$5  per  day,  amounted  to   $157.10. 

There  is  a  close  agreement  In  the  testimo- 
ny of  the  parties  as  to  the  leading  features 
of  the  contract  and  the  dates  of  delivery. 
However,  the  appellants  made  some  claim 
that  the  $100  paid  on  the  contract  was  In- 
tended as  a  forfeit,  and  that  the  men  sent 
by  the  appellees  to  receive  the  first  delivery 
did  not  spend  the  14  days  necessarily  in 
Nevada,  but  had  consumed  a  portion  of  the 
time  in  visiting  for  their  own  pleasure ;  and, 
in  the  argument  of  counsel  at  least,  it  is 
contended  that  a  part  or  all  of  the  expenses 
nould  have  been  necessary  If  the  horses  had 
been  delivered  according  to  contract  How- 
ever, both  parties  admit  in  their  testimony 
that  if  the  horses  had  l>een  delivered  the 
raUroad  companies  would  have  furnished 
transportation,  and  the  only  dispute  about 
the  contract  which  caused  its  abandonment 
was  as  to  whether  the  horses  were  to  be 
delivered  in  full  car  lots,  or  whether  the 
appellees  were  obliged  to  accept  all  of  the 
100  bead,  which  included  less  than  a  half 
car  load  more  than  three  full  car  loads  of 
the  quality  bargained  for. 

[1]  The  Jury,  in  finding  the  issues  for  the 
appellees,  must  have  found  this  decisive 
point  in  their  f&vor,  and,  having  so  deter- 
mined it  on  conflicting  evidence,  -the  result  is 
binding  on  this  court  Railroad  Co.  v.  Mc- 
Donough,  54  Colo.  515,  517,  131  Pac.  402. 

The  court  instructed  the  Jury  that,  if 
they  should  find  for  the  appellees,  the  dam- 
ages should  be  computed  upon  the  differ- 
ence between  the  price  of  $10  per  head,  for 
which  appellants  agreed  to  furnish  said 
horses,  and  the  amount  which  the  testimo- 
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ny  showed  the  appellees  would  have  receiv- 
ed for  the  same  upon  the  sale  thereof,  less 
the  expense  to  the  appellees  in  transport- 
ing said  horses  from  the  point  of  delivery 
to  the  place  of  sale;  that  if  they  should 
find  that  the  appellants  failed  to  comply 
with  their  contract  to  deliver  the  horses,  and 
that,  by  reason  thereof,  the  appellees  were 
put  to  expense  in  sending  men  to  Cherry 
Creek,  the  place  of  delivery,  the  appellants 
were  liable  for  all  necessary  and  reasonable 
expenses  that  the  appellees  suffered  In  pre- 
paring to  receive  said  horses,  as  shown  by 
the  evidence;  and  that,  if  they  found  from 
the  evidence  that  the  appellees  paid  to  the 
appellants  the  sum  of  $100  as  a  part  pay- 
ment on  the  horses,  and  that  the  same  had 
not  been  returned  nor  legally  tendered  back 
to  them,  and  that  appellants  had  failed  to 
comply  with  their  contract,  they  then  should 
find  in  favor  of  the  appellees  for  said  sum 
of  $100. 

[2]  Counsel  for  appellants  say:  "We  note 
that  there  are  three  elements  of  possible 
damage  in  tills  case  (the  profit  on  the  horses, 
the  expenses  incurred  in  preparing  to  re- 
ceive them,  and  the  advanced  payment),  and 
that  the  court  wrongfully  Instructed  the  Jury 
as  to  each  one  of  these  three  elements."  If 
we  should  agree  with  counsel,  under  the 
practice  in  this  Jurisdiction,  we  are  unable  to 
see  wherein  we  could  aid  the  appellants,  as 
no  objection  whatever  was  made  to  the  giv- 
ing of  these  instructions,  nor  was  there  any 
aid  tendered  the  trial  court  in  avoiding  the 
alleged  errors.  Counsel  are  officers  of  the 
courts,  and  are  charged  with  the  duty  of 
vigilantly  guarding  them  against  errors  at 
trials,  and,  where  they  fail  to  give  warning 
by  objection  or  other  appropriate  means 
when  an  error  is  threatened  against  the  in- 
terests of  their  clients  in  the  trial  courts, 
they  should  not  be  aided  in  correcting  here 
what  they  might  have  prevented  there.  Our 
Supreme  Court,  in  the  case  of  Keith  v.  Wells, ' 
14  Colo.  321-326,  in  considering  an  alleged 
error,  to  which  a  general  objection  was  di- 
rected at  the  trial,  but  which  was  not  spe- 
dflcally  presented  until  upon  appeal,  terse- 
ly said  that  if  the  i)oints  which  were  pre- 
sented to  it  had  been  called  to  the  atten- 
tion of  the  trial  Judge,  the  court  of  review 
could  not  say  what  his  rulings  thereon  would 
have  been;  and  that  it  would  be  manifestly 
unfair,  not  only  to  the  trial  court  but  also 
to  the  opposite  party,  to  consider  errors  as- 
signed to  the  Instructions  upon  appeal,  based 
upon  matters  that  were  not  called  to  the  at- 
tention of  either  upon  the  trial.  In  Den- 
ver R.  R.,  etc.,  V.  Ryan,  17  Colo.  98,  104, 
28  Pac.  79,  81,  our  Supreme  Court  said: 
"From  time  immemorial  it  has  been  a  well- 
recognized  and  most  salutary  rule  of  the  com- 
mon law  that,  if  counsel  neglect  to  object  or 
to  point  out  errors  occurring  at  the  trial  in 
such  time  and  manner  as  will  give  oppor- 
tunity for  their  correction,  they  will  not  in 
general,  be  heard  to  complain  of  such  er- 
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rors  In  a  court  of  review.  This  mle  Is  so 
reasonable  and  so  essential  to  the  adminis- 
tration of  Justice  that  we  cannot  believe  it 
could  bave  been  tbe  intent  of  the  Legisla- 
ture to  overthrow  it  altogether.  Any  other 
mle  would  enable  a  party  to  sit  silently  by, 
knowing  some  error  had  been  committed 
against  his  interest  of  which  perhaps  no  oth- 
er person  was  aware  at  the  time,  and  thus 
take  the  chances  of  a  verdict  in  his  favor, 
while  having  the  sure  means  of  setting  aside 
the  verdict  if  it  happened  to  be  against  him. 
The  law  in  this  Jurisdiction  never  has  per- 
mitted, and  it  is  to  be  hoped  that  it  never 
will  permit,  such  experiments  with  Judicial 
proceedings.  There  will  always  be  enough 
important  questions  to  review  in  the  appel- 
late courts  if  parties  are  required  to  be  vigi- 
lant to  prevent  error  In  the  trial  courts." 
See,  also,  2  Thompson  on  Trials,  I  2394; 
Union  Mln.  Co.  v.  Bocky  Mt  Nat  Bk.,  2 
Colo.  248 ;  McFeters  v.  Pierson,  16  Oolo.  207, 
24  Pac.  1076,  22  Am.  St  Bep.  388;  Wray 
v.  Carpenter,  16  Colo.  271,  27  Pac.  248,  25 
Am.  St  Bep.  265;  Edwards  v.  Smith,  16 
Colo.  629,  631,  27  Pac.  809;  Supreme  Lodge 
K.  of  H.  V.  Davis,  26  Colo.  252,  263,  58  Pac. 
695:  Heals  v.  Cone,  27  Colo.  473,  488,  62  Pac. 
948,  83  Am.  St  Bep.  92. 

We  do  not  intimate  that  counsel  In  this 
case  sought  to  obtain  any  advantage  by  not 
objecting,  as  all  participants  at  the  trial 
seemed  to  approve  of  the  proceedings,  and 
we  are  not  able  to  say  that  substantial  Ju^ 
tice  was  not  obtained  by  means  thereof.  All 
litigants  are  guaranteed  a  trial  in  strict  con- 
formity with  the  established  rules  of  law 
and  practice,  but  it  is  optional  with  them 
whether  they  follow  these  rules  or  liberal- 
ize them,  as  was  done  in  this  case,  wherein 
each  side  told  its  whole  story  and  had  its 
own  instructioiis  given  to  the  Jury  without 
objection  from  the  other;  but  when  they 
elect  to  make'  their  own  rules  for  the  trial 
of  their  cause,  we  are  relieved  of  the  duty, 
and  generally  deprived  of  the  privilege,  of 
granting  relief  therefrom  on  review. 

Appellants  set  up  five  different  measures 
of  damages,  which  they  say  are  correct  un- 
der appropriate  conditions,  the  fifth  of  which 
reads  as  follows:  "If  the  article  in  question 
has  a  market  price,  that  will  usually  control 
as  the  best  evidence  of  its  value.  If  this  test 
has  been  applied  by  an  actual  sale  of  it  the 
fact  may  be  proved  as  evidence  of  its  value. 
3  Sutherland  on  Damages  (3d  Ed.)  {  654,  p. 
1897." 

They  discard  their  first  four  selected  rules 
for  the  measure  of  damages,  as  not  being 
applicable  to  the  "legal  evidence,"  and  say: 
"On  the  other  hand.  If  the  Jury  had  taken 
the  true  measure  of  damages  (the  fifth,  above 
quoted),  they  should  bave  taken  Tate's  testi- 
mony, which  was  the  only  evidence  of  market 
value,  and  found  the  value  to  have  been 
$15.74  per  horse,  and  deducting  therefrom  the 
$10  contract  price,  this  would  have  left  the 
damages  at  $5.74  per  horse  or  |1,148  in  alL" 


To  this  last-stated  amount  counsel  for  appel- 
lants argue  that  the  jury  should  have  added 
the  amount  of  appellees'  expenses  and  the  ad- 
vanced payment  made  on  the  contract  which 
would  total  $1,605.10,  or  $139.12  more  than 
the  amount  of  the  verdict  rendered,  and  upon 
this  they  Insist  that  the  Jury  followed  nei- 
ther the  instructions  of  the  court,  nor  the 
evidence  of  either  party,  and  that  therefore 
th^  verdict  as  returned  should  be  set  aside. 

[3,4]  A  smaller  verdict  than  the  evidence 
Justified,  if  their  position  is  well  taken,  Is  an 
error  in  their  favor,  and,  generally  speak- 
ing, they  are  not  permitted  to  object  to  this 
result  However,  we  do  not  understand  that 
the  instructions  of  the  court  were  such  as  to 
require  the  Jury  to  find  for  the  appellees  in 
any  fixed  amount  of  expenses.  The  Jury,  un- 
der the  Instructions  as  given,  were  tree  to 
determine  the  amount  of  necessary  and  rea- 
sonable expenses  incurred  by  appellees  in 
preparing  to  receive  the  horses,  and  divers 
good  reasons  exist  in  law  and  appear  in  the 
evidence  to  Justify  the  Jury  in  disallowing 
a  portion  of  the  expenses  as  testified  to.  If 
this  had  been  done,  the  verdict  as  rendered 
could  be  made  to  conform  to  the  evidence  of 
appellants  and  the  measure  of  damages  and 
reasoning  presented  by  their  counsel.  Other 
computations,  under  the  condition  of  the  rec- 
ord before  us,  might  well  be  made  and  ac- 
complish the  same  result ;  but  it  Is  not  with- 
in our  duties  to  endeavor  to  discover  the  ex- 
act methods  or  reasoning  resorted  to  by  a 
Jury  in  reaching  the  amount  of  Its  verdict 
To  sustain  a  verdict  It  is  ordinarily  sufficient 
If  the  court  of  review  can  determine  a  sub- 
stantial agreement  between  It  and  the  evi- 
dence. 

[B]  The  court  gave  no  instructions  of  its 
own  motion,  and  the  parties  requested  none 
on  certain  phases  of  the  evidence,  but  this 
did  not  deprive  the  jury  from  considering  any 
evidence  admitted  by  the  court  in  reaching 
a  verdict. 

[6]  Objection  is  made  to  the  consideration 
of  anything  in  the  bill  of  exceptions,  because 
it  is  said  that  it  was  prematurely  filed.  The 
record  shows  that  it  was  filed  with  the  clerk 
on  the  23d  day  of  November,  1910,  before 
it  was  signed  by  the  Judge ;  that  on  the  28th 
of  November  it  was  tendered  to  the  Judge, 
signed  by  him  on  the  27th  day  of  December, 
1910,  and  there  is  no  evidence  as  to  when  it 
was  reflled  with  the  clerk.  There  Is  a  time 
limit  within  which  a  bill  of  exceptions  must 
be  tendered  to  the  Judge,  but  there  is  no  time 
limit  within  which  it  must  be  filed  with  the 
clerk.  There  is  a  file  mark  evidencing  the 
premature  filing,  but  none  showing  the  proper 
filing.  The  marking  of  a  paper  filed  merely 
preserves  in  writing  evidence  of  the  filing, 
the  absence  of  which  may  be  otherwise  sup- 
plied. That  the  bin  of  exertions  was  regu- 
larly certified  by  the  clerk  of  the  trial  court 
to  the  appellate  court  as  a  part  of  the  tran- 
script is  sufficient  evidence  of  the  timely  fil- 
ing.   Eldred  r.  Malloy.  2  Colo.  20,  23. 


Digitized  by 


Google 


Colo.) 


TATE  ▼.  HOI.lt 


87 


We  find  BO  reTerstble  error  in  the  record, 
and  therefore  the  Judgment  la  hereby  af- 
firmed. 

Affirmed. 

MOROAN,  J.  (dissenting).  An  action  for 
damages  for  the  breach  of  a  contract  for 
the  purchase  or  sale  of  personal  property  is 
oftentimes,  as  In  this  case,  nothing  more 
than  a  claim  for  the  benefit  of  the  rise  or 
fall  in  the  market  price  of  the  commodity 
purchased  or  sold,  even  when  a  future  de- 
livery is  actually  intended;  and  the  wisdom 
of  the  law,  as  announced  In  many  adjudicat- 
ed cases,  has  limited  a  recovery  In  such  in- 
stances, except  as  to  some  special  damages 
suffered,  to  the  dlfTerence  between  the  con- 
tract price  and  the  market  price  at  the  time 
and  place  of  deUvery,  or,  tf  there  be  no  mar- 
ket there,  then  the  value  at  such  place,  to 
be  determined  by  the  market  price  at  the 
nearest  place  where  there  is  a  market,  less 
the  extra  expense  of  delivery  thereat  This 
is  a  wholesome  general  rule,  "made  in  gross 
for  men  in  the  mass,"  and  especially  honor- 
ed for  the  circumscribed  limitations  under 
wlilch  it  must  be  applied.  It  tends  to  pro- 
mote certainty  and  stability  in  business  by 
permitting  a  recovery,  under  the  limitations, 
sometimes  in  the  nature  of  a  penalty  (as 
stated  In  my  dissenting  opinion  in  Iieei>er 
V.  Schroeder,  24  Colo.  App.  164,  132  Pac. 
704,  beyond  the  actual  loss  of  the  party 
suing). 

In  this  case  no  actual  loss  occurred  to 
the  plaintiff,  except  the  expense  proved  and 
the  $100  paid,  which  he  should  recover  by 
the  ordinary  procedure.  The  lower  court, 
however,  submitted  an  erroneous  rule  as  to 
the  measure  of  damages,  by  Instructing  the 
Jury  that  the  plaintiff  was  entitled  to  recov- 
er the  difference  between  the  contract  price 
and  what  the  testimony  shows  he  would  have 
received  upon  the  sale  thereof,  less  expenses 
of  transportation  to  the  place  of  sale,  with- 
out farther  limitation  as  to  such  measure, 
although  the  plaintiff  pleaded  that  he  would 
have  received  ?27.50  a  head  for  the  horses 
at  La  Junta,  Colo.,  and  testified  to  the  same 
effect,  and  defendant  testified  to  a  sale  of  97 
head  at  St  Louis,  Mo.,  at  $16.30  a  head,  net, 
and  to  a  sale  of  197  head  at  Cherry  Creek, 
XeT.,  at  $13  a  head,  net 

Now,  the  place  of  delivery  was  Cherry 
Creek,  and  the  plaintiff  did  not  prove  that 
there  was  no  market  at  the  latter  place,  or 
that  the  horses  had  no  value  there,  or  that 
either  of  the  other  places  was  the  nearest 
market  thereto;  and  the  motion  for  a  new 
trial  should  have  been  granted,  on  the 
grounds  stated  in  the  motion  that  the  ver- 
dict was  contrary  to  the  instructions  and  the 
evidence  and  not  warranted  thereby.  "Where 
the  verdict  is  not  in  harmony  with  the  in- 
structions and  is  not  supported  by  any  evi- 
dence, the  Judgment  must  be  reversed." 
Hassell  Iron  Works  Co.  v.  Cohen,  36  Colo. 
353,  85  Paa  89. 


The  majority  opinion  concedes  the  instruc- 
tion was  wrong,  but  permits  a  recovery  of 
$1,466.98,  upon  the  theory  that  the  Jury 
adopted  the  price  received  in  St  Louis,  and 
thus  followed  the  Instruction  given,  and  fot 
the  further  reason  that  counsel  for  the  ap 
pellant,  in  their  brief,  say  the  Jury  never 
even  followed  the  "true  measure"  of  damag- 
es based  on  the  sale  in  St  Louis.  The  ma- 
jority opinion  thus  discloses  a  disposition  to 
enforce  the  general  rule  as  to  the  measure 
of  damages,  but  overlooks  the  limitations 
circumscribing  It  and  discloses  an  diort  to 
allow  a  recovery  regardless  of  the  limita- 
tions, and  affirms  the  Judgment  for  a  sum  of 
money  largely  In  excess  of  what  seems  to  me 
a  Just  amount  As  indicated  in  the  majority 
opinion,  the  plaintiff  testifled  that  he  "tiled 
to  settle  there  for  his  expenses  and  his  mon- 
ey back— the  $100 ;  that  this  was  $300,  and 
the  $100  made  $400." 

The  evidence  furthermore  discloses  the 
value  of  the  horses  at  the  time  and  place  of 
delivery  by  a  sale,  made  there,  of  "197  head" 
at  $13  per  head  at  the  time  of  delivery,  as 
shown  by  plaintiff's  and  defendant's  testi- 
mony. Tills  evidence  shows  the  measure  of 
damages  to  l>e  in  this  case  $3  per  head,  and 
a  Judgment  for  $600  and  the  actual  expens- 
es Incurred,  together  with  the  $100,  paid  on 
the  contract,  would  have  been  the  only  judg- 
ment permissible  under  the  testimony. 

I  think  we  should  not  hold  the  appellant 
to  the  mere  statement  by  way  of  argument  in 
the  brief  that  "the  true  rule  of  law"  was 
based  on  the  St  Louis  sale  as  to  the  meas- 
ure of  damages,  as  such  statement  Is  made 
for  the  purpose  of  the  argument,  and  to  ar- 
gue that  the  Jury  never  even  followed  that 
rule ;  nor  that  we  should  take  the  testimony 
of  the  defendant  as  to  the  sale  In  St  Louis 
as  a  test,  as  such  testimony  was  tutrodaced 
merely  to  show  that  the  plaintiff  was  not 
justified  in  refusing  to  accept  the  same  hors- 
es when  they  were  offered  to  him  at  Cherry 
Creek,  and  thereby  broke  the  contract  him- 
self. There  was  no  evidence  that  St  Louis 
was  the  nearest  market,  and  there  was  evi- 
dence showing  a  value  at  Cherry  Creek. 
Neither  do  I  think  that  appellant's  failure 
to  object  to  the  erroneous  Instruction  should 
be  considered  as  an  agreement  on  his  part 
that  such  instruction  was  correct  I  concur 
in  the  view  that  the  lower  court  should  be 
advised  concerning  errors  In  InstEuctions,  la 
order  that  it  may  correct  the  same;  but 
where,  as  in  this  instance,  the  Jury  did 
not  follow  the  instruction,  and  the  plaintiff 
failed  to  prove  the  necessary  facts  upon 
which  to  predicate  the  correct  rule  as  to 
measure  of  damages,  and  where  the  error 
could  have  been  corrected,  when  called  to 
the  court's  attention  in  the  motion  for  a  new 
trial,  the  necessity  of  an  objection  and  the 
failure  to  make  it  should  not  be  considered 
fatal  to  the  appellant's  contention,  consid- 
ering that  exceptions  were  duly  allowed  to 
the  ruling  of  the  court  denying  a  new  trial. 
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Such  rigid  enforcement  of  a  rnle  of  practice 
Bhonld  not  be  enforced,  except  to  prevent  In- 
justice, or  In  Instances  where  no  Injustice 
will  be  done.  The  size  of  the  verdict  in  this 
case  Indicates  that  the  jury  were  Influenced 
by  the  erroneous  instmction,  although  they 
neyer  followed  It  to  the  extent  of  rendering 
as  large  a  verdict  as  It  commanded;  but  the 
verdict  clearly  Indicates  that  they  were  left 
at  sea,  and,  drifting  Into  conjecture,  found 
a  verdict  that  cannot  be  definitely  predi- 
cated upon  any  instruction  or  upon  any  evi- 
dence In  the  case. 

It  Is  apparent  to  my  mind  that  the  case 
was  tried  and  the  verdict  rendered  upon  no 
true  rule  of  law  as  to  the  measure  of  dam- 
ages, and  upon  Insufficient  evidence  upon 
which  to  base  such  a  rule,  and  I  think  a 
judgment  based  upon  such  a  verdict  ought 
not  to  stand.  The  judgment  should  be  re- 
versed. 


CEISTLER  V.  B£iARDSLET. 
(Court  of  Appeals  of  Colorado.    Jan.  12,  1914.) 

1.  AnvKBBB  Possession  (g  93*)— Payueni  ot 
Taxxs. 

Laws  1901,  p.  303,  i  121,  requires  the  tax 
list  and  vrarrant  to  be  delivered  to  the  treas- 
urer, on  or  before  January  Ist  of  each  year; 
page  242,  |  10,  provides  that  on  or  before  the 
last  day  of  February  one-half  of  all  taxes  shall 
be  due  and  payable,  and  the  other  half  shall  be 
payable  on  or  before  the  ladt  day  of  July  of  the 
year  following  the  one  in  which  they  were  as- 
sessed; section  11,  at  page  243,  provides  that 
the  first  installment  of  the  one-half  of  taxes 
shall  be  delinquent  on  March  1st,  and  the  other 
half  shall  be  delinquent  on  August  Ist,  and  im- 
poses penalties  for  nonpayment  of  all  taxes  on 
or  before  August  1st.  Held  that,  in  order  to 
claim  land  onder  the  seven-year  statute  of  lim- 
itations by  showing  payment  of  taxes,  seven 
full  years  must  have  elapsed  between  the  first 
payment  of  taxes  and  the  institution  of  the  ac- 
tion to  recover  the  land,  and  taxes  assessed 
for  the  year  1901,  though  due  and  payable, 
were  not  delinquent  when  a  tax  deed  was  is- 
sued on  January  3,  1902,  so  that  such  taxes 
could  not  be  considered  as  one  of  the  annual 
paj'ments  under  the  seven-year  limitation,  and 
hence  seven  full  years  had  not  elapsed  when 
the  action  to  recover  the  land  was  commenced 
on  July  1,  1910. 

[Ed.  Note. — ^For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  §S  525-527;  Dec.  Dig.  i 
93.*] 

2.  Appeal  anu  Erbob  (f  1170*)— BbvebsaI/— 
DiBECTiNQ  Restitution. 

Upon  reversing  a  decree  for  defendant,  in 
an  action  tb  quiet  title  to  land  claimed  by  de- 
fendant under  the  seren-year  limitations,  be- 
oause  defendant  had  not  paid  the  taxes  for  sev- 
en full  years  as  required,  and  directing  judg- 
ment for  plaintiff,  plaintiff  will  be  required, 
within  a  reasonable  time,  to  pay  into  court 
for  defendant's  benefit  the  taxes  paid  by  de- 
fendant under  a  void  deed. 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  ii  4621-4625;  Dec.  Dig.  g 
1179.*] 

Appeal  from  District  Court,  Washington 
County;   H.  P.  Burke,  Judge. 
Action  by  M.  C.  Crlstler  against  Frank  C. 


Beardsley.    From  a  Judgment  for  defendant, 
plaintiff  appeals.    Beversed  and  remanded. 

Chalkley  A.  Wilson  and  Asher  B.  Wilson, 
both  of  Akron,  for  appellant  E.  K.  Boblnett, 
of  Colorado  Springs,  and  Isaac  Pelton,  4rf 
Akron,  for  appellee.  , 


BELL,  J.  This  action  was  brought  July  1, 
1910,  In  the  district  court  of  Washington 
county,  under  section  255,  Mills'  Ann.  Code, 
to  (julet  the  title  to  the  N.  W»  %  of  section 
19,  township  8  N.,  R.  49,  In  Washington  coun- 
ty, Colo.  The  appellee,  defendant  below, 
answered,  and  exhibited  his  alleged  title,  a 
pretended  treasurer's  tax  deed,  which  was 
void  upon  its  face  and  admitted  in  evidence 
only  as  color  of  title.  He  also  set  up  the 
Ave  and  seven  years  statutes  of  limitations 
and  a  payment  of  taxes  under  the  seven-year 
statute  under  claim  and  color  of  title  made  In 
good  faith  continuously  for  seven  successive 
years,  and  also  set  up  other  defenses  not 
material  to  consider  herein.  The  case  was 
tried  to  the  court  without  a  jury,  and  result- 
ed In  quieting  the  title  of  the  appellee. 

11]  At  the  trial  the  appellee  neither  ten- 
dered nor  introduced  any  proof,  except  his 
color  of  title  and  the  payment  of  taxes  as- 
sessed against  said  premises  from  1901  to 
1909,  both  inclusive,  the  first  payment  being 
made  July  19, 1902,  and  admitted  in  evidence 
over  the  objection  of  appellant,  and  the  last 
being  made  March  17,  1910. 

The  tax  deed  ,relled  upon  and  the  payment 
of  taxes  thereunder  were  governed  by  the 
statute  of  1901,  then  in  existence.  Section 
121,  p.  303,  of  this  act  provides  that,  as  soon 
as  practicable  after  the  taxes  are  levied,  and 
at  the  furthest  on  or  before  the  1st  day  of 
January,  annually,  the  tax  list  and  warrant 
shall  be  delivered  to  the  treasurer,  com- 
manding him  to  collect  said  taxes;  section 
10,  page  242,  provides  that,  on  or  before  the 
last  day  of  February,  one-balf  of  all  taxes 
shall  be  due  and  payable,  and  the  other  half 
shall  be  due  and  payable  on  or  before  the 
last  day  of  July  of  the  year  following  the 
one  in  which  they  were  assessed ;  section  11, 
page  243,  makes  the  first  installment  of  one 
half  of  the  taxes  delinquent  on  March  1st, 
and  assesses  a  penalty  against  such  de- 
linquent installment  of  1  per  cent  for  each 
month  or  fractional  part  thereof  until  paid, 
and  makes  the  other  half  delinquent  on 
August  Ist;  and  additional  penalties  are 
Imposed  by  the  act  for  the  nonpayment  of 
all  taxes  on  or  before  the  last-mentioned 
date.  It  was  seemingly  the  intention  of  the 
Legislature  to  make  all  taxes  due  and  pay- 
able from  the  time  the  tax  list  and  warrant 
were  delivered  to  the  treasurer,  and  to  fix 
the  ultimate  date  of  such  delivery  as  .  of 
January  Ist  after  the  levy,  and  from  this 
date  the  treasurer  was  commanded  to  collect 
said    taxes.     Therefore  the  taxes   assessed 
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for  1901  against  the  propierty  described  In 
the  complaint  were  due  and  payable,  though 
not  dellnqnent,  at  the  date  of  the  tax  deed 
herein.  lelled  npon  by  appellee  as  color  of 
title,  and  he  cannot  be  permitted  to  take  ad- 
vantage of  snch  due  and  unpaid  taxes  for 
the  porpose  of  making  one  of  the  annual 
payments  under  the  seven-year  statute  in 
perfecting  his  title.  The  deed  was  dated 
January  3,  1902,  and  the  first  payment  that 
was  admissible  in  evidence  was  the  one  made 
July  28,  1003,  for  the  taxes  assessed  for  the 
year  1902.  Between  the  date  of  this  pay- 
ment and  the  date  of  the  commencement  of 
the  action,  July  1,  1910,  but  6  years,  11 
months  and  3  days  had  expired,  and  there- 
fore the  statute  of  limitations  had  not  so 
operated  as  to  ripen  the  title  in  the  appellee 
at  the  time  suit  was  brought  Seven  full 
years  must  elapse  between  the  date  of  the 
first  payment  of  taxes  that  have  become  due 
and  payable  after  the  color  of  title  Is  taken 
and  the  date  of  the  institution  of  the  suit 
to  recover  the  land.  Bmplre  Co.  v.  Howell, 
22  Colo.  App.  684-599,  126  Pac.  1096;  De 
Ford  V.  Smith,  23  Colo.  App.  78-80,  127  Pac. 
453. 

[2]  Under  the  above-dted  authorities,  we 
think  the  trial  court  erred  in  admitting  proof 
of  the  payment  of  the  1901  taxes,  and  there- 
fore the  Judgment  must  be,  and  Is  hereby,  re- 
versed, and  the  case  remanded,  with  instruc- 
tions to  the  trial  court  that  It  set  aside  the 
decree  and  Judgment  heretofore  entered  in 
behalf  of  appellee,  and  enter  Judgment  in  be- 
half of  appellant;  upon  condition,  however, 
that  the  appellant,  within  a  reasonable  time 
to  be  fixed  by  the  tria\  court,  shall  pay  into 
court,  for  the  use  and  benefit  of  appellee,  the 
taxes  heretofore  paid  on  the  land  under  the 
tax  certificate  and  void  tax  deed,  the  statu- 
tory interest  and  penalties  thereon,  together 
with  the  costs  of  suit. 

Reversed  and  remanded. 


WELIMOra  V.  ROGERS  et  al. 
(Court  of  Appeals  of  Colorado.    Jan.  12,  1914.) 

1.  Appkai.  and  Esboe  (§  353*)  —  Time  tob 
Piuira — Extension. 

Under  Rev.  St.  1908,  {  1537,  providing 
that  no  appeal  shall  be  allowed  from  the  coun- 
ty to  the  (fistrict  court,  unless  made  within  10 
(&ys  after  judgment,  but  that  the  county  court, 
within  such  period,  may  extend  the  time  for  ap- 
peal, the  court  was  authorized  in  the  first  in- 
stance to  give  15  days  in  which  to  perfect  the 
appeal  upon  good  cause  shown;  its  action  In 
doing  BO  being  within  such  10  days. 

[B<d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gj  1920-1922;    Dec  Dig.  { 

2.  Afpeai.  and  Ebbob  (§  957*)— Review— 
PKEStruPTiotr— Showing  on  Extension  of 
Tdix. 

In  view  of  Rev.  St  1908,  |  1537,  requiring 
appeals  from  the  county  to  the  district  court 
to  be  made  within  10  days  after  judgment,  pro- 
vided that  the  county  court,  witbm  such  period, 
npon  good  cause  shown,  may  extend  the  time 


for  appeal,  it  will  be  assumed,  in  the  absence 
of  timely  and  proper  objection  to  the  order  of 
the  court  immediately  after  judgment  giving  15 
days  in  which  to  file  an  appeal  bond,  that  such 
extension' was  made  upon  proper  showing. 

[Ed.  Note. — For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  §  3828 ;    Dec.  Dig.  1  957.*] 

3.  OouBTS  (8  186*)  —  County  Coubts  — Time 
FOB  AppEAi/— Notice— "Motion"  fob  Ex- 
tension— "Obdeb." 

Under  Rev.  St  1908,  §  1537,  requiring  an 
appeal  from  the  county  to  the  district  court  to 
be  taken  within  10  days  after  judgment,  pro- 
vided that  the  county  court  within  such  period 
might,  upon  good  cause  shown,  extend  the  time, 
and  Civ.  Code,  §  405,  providing  that  every  di- 
rection of  a  court  made  or  entered  in  writing, 
and  not  included  in  the  judgment,  is  an  "or- 
der," and  that  an  application  for  an  order  is 
a  motion,"  and  section  406,  requiring  written 
notice  of  motions  other  than  trial  motions,  the 
county  court's  granting  of  an  extension  without 
notice  to  appellee  was  void  so  as  to  make  the 
district  court's  dismissal  of  the  appeal  proper. 

[Ed,  Note. — For  other  cases,  see  Courts, 
Dec  Dig.  i  185.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  4609.  4610;  vol.  6,  pp.  6017- 
5026;  VOL  8,  p.  7789.] 

4.  Courts  (§  185*)— Time  fob  Appeai/— Ae- 
FUCATioN  fob  Extension- Time. 

Where  the  county  court,  under  Rev.  St. 
1908,  i  1537,  requiring  an  appeal  to  the  dis- 
trict court  to  be  made  within  10  days  after 
Judgment,  provided  that  the  county  court  may, 
"at  any  time  within  the  period  above  limited," 
upon  good  cause  shown,  extend  the  time,  at 
the  time  of  rendering  judgment  allowed  15 
days  In  which  to  perfect  an  appeal,  application 
for  extension  might  be  made  within  15  days; 
but  an  extension  not  applied  for  within  such 
15  days  was  void. 

[Ed.  Note.— For  other  cases,  see  Courts. 
Dec  Dig.  S  185.*] 

Error  to  District  Court,  City  and  County  of 
Denver ;    Harry  C.  Riddle,  Judge. 

Will  contest  by  Frank  Wellmuth  against 
William  T.  Rogers  and  others.  From  the 
district  court's  dismissal  of  his  appeal  from 
the .  county  court,  contestant  brings  error. 
Afiirmed. 

Harry  B.  Kelly  and  Charles  H.  Haines, 
both  of  Denver,  for  plalntlft  in  error.  Wil- 
liam T.  Rogers,  of  Denver,  for  defendants  in 
error. 

CUNNINGHAM,  P.  J.  Emma  C.  Chain 
died,  leaving  an  estate  of  several  thousand 
dollars.  She  left  a  will,  naming  Charles  A. 
Erlckson,  a  personal  friend,  and  legatee,  as 
executor.  The  plaintiff  in  error,  a  brother, 
to  whom  the  testatrix  bequeathed  bat  ^,  in- 
stituted a  contest,  alleging  unsound  mind  and 
undue  Infiuence.  After  some  delay  and  one 
or  more  continuances,  the  contest  was  finally 
brought  on  for  hearing  before  the  county 
court  The  contestant  appeared  in  person; 
his  attorneys,  who  had  represented  him  in 
preparing  and  filing  the  caveat,  having  with- 
drawn their  appearance,  for  some  reason  not 
explained,  and  not  Important  Evidence  was 
offered  by  conteatees  to  support  the  validity- 
of  the  will.    The  contestant  offered  no  evl- 
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deuce  whatever.  Thereupon  the  county  court 
made  an  order  admitting  the  will  to  probate, 
and  noted  contestant's  exceptions  and  his 
prayer  for  an  appeal  to  the  district  court. 
The  ordor  admitting  the  will  to  probate  was 
entered  July  19,  1910,  at  which  time  con- 
testant was  given  IQ  days  to  file  Ills  appeal 
bond.  On  August  1,  1910,  before  the  expira- 
tion of  the  15  days  the  Judge  of  the  county 
court,  toithout  notice,  extended  the  time  for 
filing  the  appeal  bond  until  August  8,  1910. 
Thereuiwn  contestant  filed  Ills  appeal  bond 
on  August  8,  1910.  On  August  23d  the  ap- 
peal was  dismissed  in  the  district  court,  for 
the  reason,  apparently,  that  the  same  had 
not  been  perfected  within  10  days — the  time 
fixed  by  section  1537,  Revised  Statutes. 

This  statement  of  the  facts,  though  by  no 
means  complete,  is  sufficient  to  enable  a 
proper  disposition  of  the  question  presented 
on  this  appeal ;  1.  e.,  whether  or  not  the  ac- 
tion of  the  trial  court  in  dismissing  the  case 
was  proper. 

[1]  Section  1537,  R.  S.  1908,  prescribes  con- 
ditions upon  which  appeals  are  allowed  from 
the  county  to  the  district  court,  and  reads,  in 
part,  as  follows:  "No  appeal  shall  be  allow- 
ed, In  any  case,  unless  the  following'  requi- 
sites be  complied  with:  First — the  appeal 
must  be  made  within  ten  days  after  the  judg- 
ment is  rendered,  •  ♦  •  provided,  how- 
ever, that  the  county  court  may,  at  any  time 
within  the  period  above  limited,  upon  good 
cause  shown,  extend  the  time  for  an  appeal." 

[2]  As  we  understand  the  contention  of 
counsel  for  defendants  in  error,  the  trial 
Judge  had  no  authority,  under  this  statute, 
In  the  first  Instance,  to  give  the  contestant 
15  days,  rather  than  10  days,  in  which  to 
perfect  his  appeal  by  filing  an  appeal  bond, 
or  if  such  time,  1.  e.,  15  days,  was  given,  still, 
It  the  contestant  desires  an  extension,  he 
must  apply  for  the  same  within  the  10  days 
fixed  by  the  statute.  This  contention,  we 
think,  Is  not  sound.  The  contestant,  under 
the  statute,  had  10  days  In  which  to  make 
his  appeal,  without  any  order  of  the  court 
whatever;  that  is  to  say,  the  statute  gave 
him  that  time.  The  county  court  Immediate- 
ly, at  the  time  of  the  entering  of  its  Judg- 
ment, is  authorized  by  statute  to  give  the 
contestant  15  days,  or  any  other  reasonable 
length  of  time,  .beyond  the  10  days,  provid- 
ing, of  course,  the  same  was  upon  good  cause 
shown,  and  It  goes  without  saying  If,  at  the 
time  the  Judgment  was  entered,  the  court  did 
extend  the  time  beyond  the  statutory  period 
of  10  days.  Its  action  was  taken  within  the 
time  fixed  by  the  statute,  viz.,  10  days.  In 
the  absence  of  timely  and  proper  objection 
made  to  the  order  of  the  court  In  giving  the 
contestant  15  days  in  which  to  file  his  bond, 
the  same  having  been  made  within  the  prop- 
er time,  we  must  assume  that  it  was  made 
upon  proper  showing;  hence  the  action  of 
the  county  court  In  that  behalf  must  be  ap- 
proved. 


[S,  4]  Moreover,  the  court  had  a  rl^t,  upon 
proper  notice,  to  further  extend  the  time 
given  the  contestant  In  which  to  perfect  his 
appeal,  providing  he  (the  contestant)  applied 
for  such  further  extension  within,  not  the 
10  days  fixed  by  the  statute,  but  the  16  days 
fixed  by  the  court  in  its  original  order.  But 
the  action  of  the  county  court  in  granting  a 
second  extension  of  time,  L  e.,  extending  the 
time  to  August  8th,  appears  to  have  t>een 
made  without  notice  to  the  defendants  In  er- 
ror, and  for  that  reason  said  order  was  void, 
and  the  district  court's  action  In  dismissing 
the  appeal  was  proper,  even  though  it  was 
not  based  upon  that  ground. 

Section  406  of  our  Civil  Code  reads  as  fol- 
lows: "Every  direction  of  a  court  or  Judge, 
made  or  entered  in  writing,  and  not  Included 
in  a  Judgment,  is  denominated  an  order.  An 
application  for  an  order  is  a  motion." 

Section  406,  in  part,  reads  as  follows: 
••  •  •  •  Written  notice  of  motion  shall  be 
required  in  all  cases,  except  those  made  dur- 
ing the  progress  of  a  trial." 

It  was  expressly  ruled,  in  Reeves  v.  Best, 
13  Colo.  App.  225,  56  Pac.  985,  that:  "The 
county  court  has  no  authority  to  extend  the 
time  for  filing  an  appeal  bond  on  appeal  to 
the  district  court,  unless  the  opposite  party 
has  notice  of  the  application  for  such  exten- 
sion; and,  where  the  time  for  filing  such 
bond  was  extended  without  notice  to  the  op- 
posite party,  and  the  bond  was  filed  after  the 
expiration  of  the  statutory  time,  but  within 
the  time  as  extended,  the  appeal  was  proper- 
ly dismissed  by  the  district  court  upon  mo- 
tion." The  Reeves  Case  was  followed  in  Van 
Duzer  v.  Caskie,  13  Colo.  App.  229,  56  Pac. 
986.  So  far  as  we  know,  the  ruling  In  these 
two  cases  has  never  been  disturbed  by  either 
of  our  appellate  court& 

After  the  district  court  had  once  dismiss- 
ed the  appeal,  the  county  court,  on  August 
27, 1910,  on  application  duly  made,  attempted 
to  amend  or  alter  Its  order  of  July  19th  by 
directing  Its  clerk  to  amend  the  record  of 
the  original  order,  "so  that  said  order  shall 
show  60  days  from  said  19th  day  of  July, 
1910,  to  be  allowed  contestant  for  filing  his 
appeal  bond  to  perfect  his  appeal  from  the 
order  of  court  entered  on  the  19th  day  of 
July,  1910,"  etc.  This  attempted  amendment 
of  the  order,  not  having  been  applied  for 
within  the  original  15  days,  was  void.  It 
may  be,  as  the  county  court  found,  that  this 
last  application  was  made  within  term  time, 
i.  e.,  within  the  term  at  which  the  original 
order  was  entered ;  but  it  was  not  made  for 
the  purpose  of  correcting  any  inadvertence, 
nor  is  there  anything  in  the  record  to  indi- 
cate that  the  court  did  not  Intend  to  make 
its  order  of  July  19th  precisely  as  It  was  at 
that  time  made.  The  last  order,  we  think, 
was  made  for  the  purpose  of  attempting  to 
avoid  the  fatal  blunder  which  contestant  had 
committed  by  having  his  time  extended  to 
August  8th,  without  notlcQ.     However  corn- 
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mendable  the  action  of  tbe  county  Judge  may 
bare  been,  from  the  standpoint  of  generosity, 
In  his  last  order  to  relieve  tbe  contestant 
from  bis  own  failure  to  give  notice  of  bis 
application  for  the  second  extension,  still  it 
may  not  be  upheld  by  us  without  violating 
well-recognized  rules  of  practice. 

The  Judgment  of  tbe  district  court  ia  af- 
firmed. 

Judgment  affirmed. 


BOUND     MOUNTAIN      MINING     CO.     v. 
KOUND  MOUNTAIN  SPHINX  MIN- 
ING CO.     (No.  1042.) 

(Supreme  Court  of  Nevada.     Jan.  3,  1914.) 

1.  Mines  and  Minkkals  (5  44*)— Patertb— 
C0LX.ATEKAI.  Attack. 

As  a  patent  la  the  highest  evidence  of  title, 
beii^  equivalent  to  a  determination  by  the  Unit- 
ed States  in  an  adversary  proceeding  that  the 
patentee's  rights  are  superior  to  those  of  all 
others,  the  validity  of  a  patent  cannot  be  col- 
laterally attacked  by  one  who  did  not  file  an 
adverse  to  the  application  for  the  patent  at  the 
time  it  was  pending  in  the  land  office. 

[Ed.  Note.— Tor  other  cases,  see  Mines  and 
Mmeials,  Cent.  Dig.  S  130 ;   Dec.  Dig.  S  44.*] 

2.  Minks  and  Minxbau  ({  27*)— Location— 
DiscovEBY  Point. 

Tbe  discovery  point  of  a  mining  claim  must 
be  upon  free  territory. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  |{  64,  65;  Dec.  Dig.  { 
2T.*] 

3.  MiNSS  AND  MlNEBAXS   (|  43*)- LOCATION— 

Patents— DiBcovEBT  Point. 

Where  several  mining  claims  conflicted, 
and  the  patent  did  not  mention  any  exclusions 
of  the  conflict  area,  although  the  total  area 
recited  showed  that  an  exclusion  had  been  made, 
it  must  be  presumed  that  tbe  exclusions  were 
made  in  favor  of  that  claim  tbe  discovery  point 
of  which  lay  within  tbe  conflict  territory,  for 
the  discovery  point  of  mining  claims  must  lie 
within  free  territory. 

FEd.  Note. — For  other  cases,  see  Mines  and 
Minerals.  Cent.  Dig.  {f  125-129;  Dec.  Dig.  { 
43.*] 

4.  Mines  and  Minerals  (|  40*)— Patents- 
Regulation  OF  Land  Office. 

The  rules  of  tbe  General  Land  Office,  in 
■o  far  as  they  do  not  conflict  with  the  statutes, 
have  the  force  and  effect  of  law  as  to  tbe  pat- 
enting and  location  of  mining  claims. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent.  Dig.  |  116;  Dec.  Dig.  $  40.*] 

6.  Mines  and  Minebau  (S  40*)— Location- 
Patents — Subveys. 

As  the  rules  of  the  General  Land  Office,  gj 
130,  153  (Rev.  Laws  pp.  724,  726),  require  tbe 
surveys  of  mining  claims  to  distinctly  show  the 
several  locations  and  to  exclude  conflicts,  it  is 
not  to  be  presumed  that  an  application  or  public 
notice  for  a  patent  was  in  conflict  with  the  ex- 
clusions made  in  the  field  notes  of  the  deputy 
mineral  surveyor. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  115 ;   Dec.  Dig.  S  40.*] 

6.  Evidence  (§  271*)— Location  of  Mines- 
Patents  —  Surveys  —  Exclusions  —  Self- 
Sebvino  Declabations. 
Although  a  patentee  of  mining  claims  may 
suggest  the  necessary  exclusion  to   tbe  deputy 
mineral   surveyor,  yet,  as  he  acts  in  place  of 
the  Surveyor  General,  exclusions  made  by  him 


in  his  survey  for  a  patent,  which  includes  con- 
flicting claims,  are  conclusive  as  to  the  priority 
of  locations  and  cannot  be  considered  as  mere 
self-serving  declarations  o£  tbe  applicant 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g{  1068-1079,  1081-1104;   Dec  Dig. 

7.  Mines  and  Minebals  ({  48*)— Looatiok— 
SuBVETS — Refebences. 

A  reference  in  a  patent  to  an  official  plat 
and  survey  makes  such  plat  and  the  field  notes 
of  the  survey  part  of  the  description  of  the 
land  granted. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {{  126-129;    Dec.  Dig.  ^ 

8.  Mines  and  Minerals  ({  19*)— Looatiom— 
VALiDrrr. 

The  mere  posting  of  a  mining  location  with- 
out discovery  is  of  no  effect  so  far  as  render- 
ing invedid  a  subsequent  location  covering  a 
portion  of  the  same  claim,  based  upon  a  valid 
discovery. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {!  37-39;  Dec  Dig.  f 
19.*] 

9.  Mines  and  Minerals  ({  19*)— Location- 
Notices. 

Recitals  in  location  notices  of  facts  not 
required,  such  as  discovery,  are  no  evidence 
of  the  fact  of  discovery. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §{  37-39;  Dec  Dig.  § 
19.*] 

10.  Mines  and  Minerals  (S  44*)— Location- 
Patents — Pbesumption. 

Where   the  General  Land  Office  issued  a 

f>atent  in  favor  of  one  claim  against  a  prior 
ocation,  it  must  be  conclusively  presumed  that 
the  question  of  the  validity  of  tne  prior  location 
was  adversely  determined  to  the  first  locator. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  130 ;   Dec  Dig.  S  44.*] 

11.  Mines  and  Minerals  ($  43*)— Location- 
Patents. 

The  land  office  will  grant  patents  to  non- 
contiguous pieces  of  ground  embraced  in  the 
same  claim  and  separated  by  a  prior  location; 
and  hence  the  granting  of  a  patent  to  such  prop- 
erty does  not  determine  the  invalidity  of  the  in- 
tervening location. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §g  125-129;  Dec.  Dig.  S 
43.*] 

12.  Appeal  and  Error  (J  1011*)— Review— 
Habuless  Error. 

A  finding  by  the  trial  court  based  on  con- 
flicting evidence,  is  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3983-3989;  Dec.  Dig.  § 
1011.*] 

18.  Mines  and  Minerals  (§  44*)— Location- 
Patents. 

Where  a  group  patent  to  several  claims 
settled  the  priority  of  the  claim  in  suit  by  ex- 
cluding conflicting  claims,  those  objecting  to 
the  adjudication  must  then  and  there  institute 
adverse  proceedings  or  protest  in  the  land  office, 
and,  having  failed  to  do  so,  cannot  thereafter 
contest  the  adjudication  of  tbe  land  office  as  to 
tbe  priorities  between  the  different  locations. 
[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  130;   Dec  Dig.  S  44.*] 

14.  Mines  and  Minerals  (S  41*)— Location- 
Adjudication. 

Where  a  group  patent  to  several  mining 
claims  is  issued,  the  land  department  deter- 
mines the  priorities  if  there  are  conflicts  be- 
tween the  claims,  this  being  shown  by  the  rule 
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requiring  the  field  notea  to  state  the  conflicts 
and  to  make  exclusions. 

[Ed.  Note. — ^For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  Si  11&-119;  Dec.  Dig.  | 
41.*] 

16.  Estoppel  (J  3*)— Pleadings. 

Plaintiff  cannot  be  estopped  by  pleading 
filed  in  a  prior  action  involving  the  locus  in 
quo  to  which  neither  defendant  nor  its  prede- 
cessors in  interest  were  parties. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  {§  2-5,  7 ;   Dec.  Dig.  {  3.*] 

16.  Appeal  and  Ebbob  (S  173*)— Pbksenta- 
TioN  or  Gbounds  of  Review  in  Coitet 
Below— Necessity. 

In  a  suit  involving  the  validity  of  a  mining 
patent,  where  fraud  was  not  urged  in  the  court 
below  nor  pleaded,  it  cannot  be  urged  on  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  1079-1089,  1091-1093, 
1095-1098,  1101-1120;   Dec.  Dig.  |  173.*] 

On  rebearing.  Former  opinion  overruled, 
and  Judgment  reversed  and  remanded. 

For  former  opinion,  see  35  Nev.  392,  129 
Pac.  308. 

R.  G.  Wittiers,  of  Reno,  and  Dickson, 
ElUs  &  Shulder,  of  Salt  Lake  City,  Utah,  for 
appellant  Curtis  H.  Llndley,  of  San  Fran- 
cisco, Cal.,  Detch  &  Carney,  of  Goldfleld,  and 
William  E.  Colby,  Grant  H.  Smith,  and 
Horatio  Ailing,  all  of  San  Francisco,  Cal., 
for  respondent. 

NORCROSS,  J.  The  facts  in  this  case 
presenting  a  somewhat  novel  as  well  as  im- 
portant question  of  law  relative  to  the  con- 
struction of  a  patent  to  a  group  of  mining 
locations,  and  the  petition  for  a  rehearing 
having  raised  a  doubt  in  the  minds  of  mem- 
bers of  the  court  as  to  the  correctness  of 
certain  of  the  conclusions  heretofore  reach- 
ed, and  It  appearing  that  we  were  In  error 
in  accepting  as  a  fact  the  statement  "Ap- 
pellant made  no  exclusion  In  favor  of  the 
Los  Gazabo,  either  in  its  verified  application 
for  patent,  or  In  Its  published  notice,  or  In 
Its  final  application  to  purchase,"  contained 
in  the  brief  of  respondent  (35  Nev.  406,  129 
Pac.  308),  the  court  was  Impelled  to  grant 
a  rehearing.  The  case  has  been  reargued 
and  we  have  again  carefully  considered  the 
questions  Involved,  aided  by  the  exhaustive 
briefs  and  the  illuminating  arguments  of 
eminent  counsel  upon  both  sides  of  the  case. 
As  a  result  of  the  further  examination  we 
have  given  to  this  case,  we  are  convinced 
that  we  were  In  error  In  adopting  In  their 
entirety  the  views  expressed  by  the  learned 
trial  Judge. 

The  character  of  the  action  is  stated  In 
the  former  opinion  (35  Nev.  393,  129  Pac. 
308).  Reference  Is  there  made  to  the  Issues 
in  the  case,  but  we  think  it  advantageous  to 
quote  in  addition  the  following  paragraph  In 
the  amended  answer:  "Denies  that  the  plain- 
tiff Is  now  or  ever  was  the  owner  of,  pos- 
sessed of,  or  entitled  to  the  possession  of 
the  Los  Gazabo  mining  claim,  situate  in  the 


Jefferson  mining  district,  Nye  county,  Nev., 
but  admits  upon  Information  and  belief  that 
the  plaintiff  has  by  some  means  obtained  an 
aUeged  patent  for  the  said  pretended  Los 
Gazabo  mining  claim,  which  said  alleged 
patent  defendant  alleges  Is  without  force  or 
effect  and  wholly  null  and  void  because  the 
same  was  not  obtained  or  Issued  In  pursu- 
ance of  the  statutes  of  the  United  States 
therein  and  for  the  providing  of  the  issu- 
ance thereof." 

For  convenience  of  reference,  we  Incor- 
porate In  this  opinion  the  diagram  showing 
the  relative  situation  of  the  Gold  Leaf 
mining  claim,  the  property  of  respondent, 
and  the  Sunnyslde-Los  Gazabo  group,  the 
property  of  appellant 


We  think  it  important  also  to  set  forth  a 
portion  of  the  language  of  the  patent  to  this 
group,  as  the  validity  of  that  part  of  the 
patent  which  purports  to  grant  title  to  the 
Los  Gazabo  claim  Is  the  ultimate  question  ui>- 
on  appeal  In  this  case.  The  patent.  In  part, 
reads:  "Whereas,  In  pursuance  of  the  pro- 
visions of  the  Revised  Statutes  of  the  United 
States,  chapter  six,  title  thirty-two,  and 
legislation  supplemental  thereto,  there  have 
been  deposited  In  the  General  Land  OflSce 
of  the  United  States  the  plat  and  field  notes 
of  survey  and  the  certificate.  No.  1315,  of  the 
register  of  the  land  office  at  Carson  City,  in 
the  state  of  Nevada,  accompanied  by  other 
evidence,  whereby  It  appears  that  the  Round 
Mountain  Mining  Company  did,  on  the  twen- 
ty-eighth day  of  May,  A.  D.  1908,  duly  enter 
and  pay  for  that  certain  mining  claim  or 
premises,  known  as  the  Sunnyside  No.  1, 
Sunnyslde  No.  2,  Sunnyside  No.  3,  Sunnyside 
Fraction  and  Los  Gazabo  lode  mining  claims. 
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designated  by  the  Snrveyor  General  as  Sur- 
rey No.  281B,  embracing  a  portion  of  tbe  un- 
surveyed  public  domain.  In  the  Jefferson 
mining  district,  in  the  county  of  Nye  and 
state  of  Nevada,  In  the  district  of  lands  sub- 
ject to  sale  at  Carson  City,  and  bounded, 
described  and  platted  as  follows:  •  *  •." 
Here  follows  a  description  by  courses  and  dis- 
tances of  the  several  mining  claims  which 
the  patent  purports  to  convey  in  the  order 
first  above  mentioned  in  the  patent 

[1]  In  view  of  the  allegation  In  the  answer 
that  the  patent  to  the  Los  Gazabo  Is  void  be- 
cause the  same  was  not  obtained  or  Issued 
in  pursuance  of  law,  it  is  well  to  consider  to 
what  extent  a  patent  is  subject  to  collateral 
attack. 

We  quote  from  ILlndley  on  Mines  (2d  Ed.) 
{  T77,  the  following:  "With  the  issuance  of 
the  patent  the  functions  of  the  land  depart- 
ment terminate.  It  is  the  culmination  of  the 
proceeding  in  rem — the  final  judgment  of  the 
tribunal  specially  charged  with  passing  the 
government  title.  With  the  title  passes  away 
all  authority  or  control  of  the  executive  de- 
partment over  the  land  and  over  the  title 
which  it  conveys.  To  the  extent  that  we 
have  already  covered  the  field,  It  is  unneces- 
sary to  do  more  than  recapitulate  the  results 
heretofore  reached  as  to  the  force  and  effect 
of  this  judgment  (1)  A  patent  for  land  Is  the 
highest  evidence  Of  title,  and  Is  conclusive 
against  the  government  and  all  claiming  un- 
der junior  patents  or  titles  until  set  aside  or 
annulled.  It  is  not  open  to  collateral  attack. 
(2)  The  land  department  is  a  tribunal  ap- 
pointed by  Congress  to  decide  certain  ques- 
tious  relating  to  the  public  lands,  and  its  de- 
cision upon  matters  of  fact  cognizable  by  It, 
in  the  absence  of  fraud  or  Imposition,  Is  con- 
clusive everywhere  else.  (3)  The  government 
having  issued  a  patent  cannot,  by  the  au- 
thority of  Its  own  officers,  Invalidate  it  by  the 
issuing  of  a  second  one  for  the  same  property. 
(4)  A  patent  may  be  collaterally  Impeached 
in  any  action,  and  Its  operation  as  a  convey- 
ance defeated  by  showing  that  the  depart- 
ment had  no  jurisdiction  to  dispose  of  the 
lands;  that  is,  that  the  law  did  not  provide 
for  selling  them,  or  that  they  had  been  re- 
served from  sale,  or  dedicated  to  special  pur- 
poses, or  had  been  previously  transferred  to 
others.  (5)  A  patent  is  conclusive  evidence 
that  an  antecedent  steps  necessary  to  its  is- 
suance have  been  properly  and  legally  taken. 

(6)  It  is  conclusive  evidence  of  the  citizen- 
ship and  qualification  of  the  patentee.    And 

(7)  in  cases  of  mining  patents,  that  all  mat- 
ters which  might  have  been  the  subject  of  an 
adverse  claim  have  been  conclusively  adju- 
dicated in  favor  of  the  patentee."  The  same 
eminent  author  in  section  742  says:  "It  Is  so 
well  established  as  to  be  axiomatic  that  a 
failure  to  file  an  adverse  claim  within  the 
time  fixed  by  law  operates  as  a  waiver  of  all 
rights  which  were  the  proper  subject  of  such 
a  claim.  The  Issue  of  a  patent  is  equivalent 
to  a  determlnatton  by  the  United  States  in 


an  adversary  proceeding,  to  which  the  owner 
of  the  adverse  right  is  in  contemplation  of 
law  a  party,  that  the  applicant's  and  paten- 
tee's rights  were  superior,  and  those  which 
might  have  been  asserted  by  the  holder  of  the 
adverse  title  were  valueless.  In  other  words, 
all  matters  which  might  have  been  tried  un- 
der the  adverse  proceedings  are  treated  as 
adjudicated  in  favor  of  the  applicants,  and  all 
controversies  touching  the  same  are  to  be 
held  as  fully  settled  and  disposed  of,  as  though 
judgment  had  been  regularly  rendered  in 
their  favor.  Where  there  is  any  surface  con- 
flict whatever,  and  there  is  a  failure  to  ad- 
verse, after  the  patent  has  been  issued  to  the 
applicant  the  question  of  priority  of  title  is 
conclusively  determined  in  favor  of  .the  paten- 
tee. A  failure  to  assert  adverse  rights,  how- 
ever, will  not  estop  an  adverse  claimant  from 
protesting  and  bringing  to  the  notice  of  the 
department  such  facts  as  tend  to  show  non- 
compliance by  the  applicant  with  the  require- 
ments of  the  law." 

In  Empire  State  Co.  v.  Bunker  Hill  Co.,  114 
Fed.  420,  52  a  C.  A.  222,  Ross,  J.,  speaking 
for  the  Circuit  Court  of  Appeals,  Ninth  cir- 
cuit said:  "The  application  for  the  patent  for 
the  Last  Chance  was,  as  has  been  seen,  for 
the  whole  claim,  as  indicated  In  the  diagram 
hereinbefore  set  out,  and  carried  with  it,  as 
has  been  said,  the  implied,  if  not  the  ex- 
pressed, allegation  that  the  location  was 
made  upon  land  at  the  time  open  to  location, 
and  was  therefore  prior  to  any  location  there- 
of by  any  one  else.  The  Issuance  by  the  gov- 
ernment of  Its  patent,  after  due  notice  to  all 
the  world  of  the  application,  and  ample  no- 
tice to  every  one  to  contest  it,  conclusively 
determined,  as  against  every  one  whose  sur- 
face lines  conflicted  therewith,  the  priority  of 
that  location  over  every  other,  including  the 
Stcmwlnder,  and  conferred  upon  the  pat- 
entees and  their  successors  in  Interest  not 
only  the  entire  surface  of  the  claim,  but,  as 
against  every  one  whose  surface  lines  con- 
flicted with  those  of  the  Last  Chance,  the 
extralateral  rights  conferred  by  section  2322 
of  the  Revised  Statutes  (U.  S.  Comp.  St  1901, 
p.  1425)  to  follow  on  th^r  dip  outside  of 
the  side  lines,  and  within  vertical  planes 
drawn  through  the  parallel  end  lines  ex- 
tended in  their  own  direction,  all  veins, 
lodes,  or  ledges,  the  tops  or  apexes  of  which 
He  inside  the  surface  lines  of  the  claim.  As 
a  matter  of  course,  in  the  absence  of  a  sur- 
face conflict,  there  would  be  no  ground  for  an 
adverse  claim,  and  no  question  would  arise 
of  which  the  land  department  could  take 
cognizance.  Conflicts  in  respect  to  extralat- 
eral rights  growing  out  of  locations  whose 
surfaces  do  not  conflict,  and  which  are  there- 
fore beyond  the  purview  of  the  proceedings 
in  the  land  department  are  matters  solely  for 
the  determination  of  the  courts  when  brought 
before  them."  See,  also,  s.  c,  109  Fed.  538. 
48  C.  C.  A.  665,  and  186  U.  S.  482,  22  Sup.  Ct. 
941,  46  L.  Ed.  1260. 

In  the  case  of  U.  S.  Mining  Co.  v.  l4W8on, 
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134  Fed.  769,  67  O.  0.  A.  687,  the  arcult 
Court  of  Appeals,  Eigbtb  drcult,  speaking 
through  Van  Devanter,  J.,  expressed  the  view 
that,  from  the  Inclusion  of  a  conflicting  area 
within  a  patent  to  a  mining  location,  it  did 
not  necessarily  follow  that  the  patented  lo- 
cation was  adjudged  to  be  prior  in  time  to 
the  location  in  conflict  The  opinion  states: 
"Seniority  is  determined  by  the  order  in 
which  they  were  located,  whether  they  have 
been  patented  or  remain  unpatented.  While 
the  area  in  conflict  is  usually  awarded  to  the 
senior  claim,  it  Is  not  always  or  necessarily 
so,  because  acts  or  circumstances  entirely 
consistent  with  the  true  order  of  location 
may  have  intervened,  which  require  that  this 
area  be  awarded  to  a  junior  claim.  An  ap- 
plication for  a  patent  to  one  of  the  con^flict- 
ing  claims  presents  the  question,  Which  is 
the  superior  claim  within  the  overlapping 
surface  boundaries?  And  the  inclusion  of 
the  area  In  conflict  within  a  patent  to  one  of 
the  claims  la  necessarily  a  determination 
that  at  the  time  of  the  patent  proceedings 
such  area  Is  a  part  of  that  claim.  Applying 
these  principles  to  the  facts  of  the  present 
case,  it  is  seen  that  the  Issuance  of  a  patent 
for  the  defendants'  claim,  including  therein 
the  area  within  the  overlapping  boundaries, 
operated  as  a  declaration  or  determination 
that  within  these  surface  limits  the  defend- 
ants' claim  was  superior,  but  not  necessarily 
that  it  was  prior  in  location.  Whether  this 
determination  proceeded  from  a  failure  of 
the  then  owners  of  the  complainants'  claims 
to  file  an  adverse  claim,  or  from  an  actual 
inquiry  and  decision  respecting  the  right  of 
possession  (Rev.  St  U.  S.  §S  2325,  2326  [U.  S. 
Comp.  St  1901,  pp.  1429,  1430])  is  not  shown, 
so  it  cannot  be  said,  and  it  is  not  insisted, 
that  in  the  course  of  the  patent  proceedings 
there  was  any  actual  issue,  trial,  or  decision 
respecting  the  order  in  which  the  conflicting 
claims  were  located,  or  that  the  patenting  of 
the  areas  within  the  overlapping  boundaries 
was  actually  rested  upon  priority  of  loca- 
tion." 

This  view  of  the  law  is  not  in  harmony 
with  the  law  as  stated  in  the  Empire  State 
Case,  supra,  which  held  that  the  issuance 
of  the  patent  established  priority  over  any 
location  in  conflict  There  is  no  affirmazfce 
of  this  doctrine  by  the  Supreme  Court  of 
the  United  States  In  the  case  upon  appeal. 
Lawson  V.  U.  S.  Mining  Co.,  207  U.  S.  1,  28 
Sup.  Ct  15,  52  L.  Ed.  65.  The  latter  court 
declined  to  consider  the  case  from  the  stand- 
point of  an  assumption  that  there  had  been  a 
conflict  between  the  claims  in  controversy. 
Upon  the  contrary,  it  said :  "In  the  absence 
of  a  record,  or  some  satisfactory  evidence,  It 
is  to  be  assumed  that  the  patents  were  issued 
without  any  contest  and  upon  the  surveys 
made  under  the  direction  of  the  United 
States  Surveyor  General,  and  included  only 
ground  in  respect  to  which  there  was  no 
conflict"    The  question  Involved  in  the  Law- 


son  Cases  was  as  to  the  ownership  of  a 
broad  vein,  the  apex  of  which  was  bisected 
by  the  common  side  Une  of  contiguous  claims. 
Even  assuming  it  to  be  the  law,  as  held  by 
the  Circuit  Court  of  Appeals  (134  Fed.  776, 
67  C.  C.  A.  683),  that,  as  to  the  ownership 
of  this  broad  vein,  a  patent  would  not  neces- 
sarily establish  priority  even  where  a  conflict 
had  existed,  nevertheless  the  case  does  not 
hold  such  a  rule  to  be  applicable  to  facts 
such  as  are  involved  in  this  case.  The  court 
says:  "The  defendants  have  the  older  pat- 
ent, and  we  wUl  assume  that  originally  there 
were  surface  conflicts,  as  is  insisted,  and  that 
the  areas  in  conflict  were  patented  as  parts 
of  the  claim  of  the  defendants.  If  the  pres- 
ent suit  related  to  the  superior  right  to  these 
surface  areas  or  to  any  underground  or  ex- 
tralateral  rights  necessarily  following  or  in- 
cident to  such  surface  ownership,  the  claim 
of  estoppel  would  be  well  taken,  but  as  the 
controversy  is  over  a  different  subject-matter, 
and  it  is  not  shown  that  the  question  of 
priority  of  location  was  in  fact  presented  and 
determined  in  the  course  of  the  patent  pro- 
ceedings, the  estoppel  cannot  be  sustained." 

In  Creede,  etc.,  M.  &  M.  Co.  v.  Uinta,  etc.. 
Tunnel  Co.,  196  U.  S.  337,  353,  355,  25  Sup. 
Ct  266,  273  (49  U  Ed.  501)  Brewer,  J.,  speak- 
ing for  the  court  said:  "An  entry,  sustained 
by  a  patent  Is  conclusive  evidence  that  at 
the  time  of  the  entry  there  had  been  a  valid 
location.  •  ♦  ♦  So,  when  the  owner  of  a 
lode  claim  makes  application  for  a  patent  and 
the  owner  of  another  seeks  to  challenge  the 
former's  priority  of  right  on  account  of  the 
date  of  discovery,  it  is  his  duty  to  bring  an 
advance  suit  and  if  he  fails  to  do  so,  that 
question  will  be  as  to  him  concluded."  See, 
also,  Lawson  v.  U.  S.  M.  Co.,  207  U.  S.  1,  16, 
28  Sup.  Ct  15,  52  L.  Ed.  65;  Smelter  Co.  v. 
Kemp,  104  U.  S.  646,  26  L.  Ed.  875 ;  32  Cyc 
1040 ;   and  note  to  Kev.  Laws  Nev.  f  2383-. 

The  Gold  Leaf  claim  was  in  conflict  with 
the  Sunnyside  No.  1  and  with  the  Los  Gazabo. 
This  conflict  is  admitted  and  its  extent  ap- 
pears on  the  accompanying  diagram.  The 
conflict  is  also  described  in  the  held  notes  of 
the  Sunnyside-Los  Gazabo  survey  hereinafter 
referred  to.  Under  the  authorities  cited, 
respondent,  as  owner  of  the  Gold  Leaf,  was 
bound  to  adverse  the  application  for  the 
patent,  providing  such  application  was  reg- 
ularly made,  and  providing  a  valid  patent 
could  be  Issued  to  the  Los  Gazabo  location, 
pursuant  to  the  application.  No  adverse  hav- 
ing been  made,  respondent  cannot  now  be 
heard  to  question  any  antecedent  fact  such 
as  priority  of  location,  necessary  to  sup- 
port the  validity  of  the  Los  Gazabo,  if  the 
patent  does  actually  convey  the  conflict  area 
between  the  Sunnysides  and  the  Los  Gazabo 
to  the  latter. 

[2, 3]  There  is  no  mention  In  the  patent  itr 
self  of  exclusions  of  the  conflict  area  be- 
tween the  Sunnysides  and  the  Los  Gazabo  In 
favor  of  any  particular  dalm  or  claims.    It 
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appears,  bowever,  from  tbe  face  of  the  patent 
t&at  sucb  conflict  exists ;  for  one  has  but  to 
trace  the  lines  of  the  several  claims  as  named 
and  described  in  the  patent  and  there  Is  a 
restdttng  plat  In  accordance  with  tbe  accom- 
Itanylng  diagram.  Wblle  the  record  does  not 
contain  a  copy  of  the  plat  wblcb  was  re- 
quired to  be  posted  on  tbe  ground  and  to  ac- 
company tbe  application  for  patent,  we  know 
it  must  have  shown  upon  its  face  tbe  rela- 
tive positions  upon  the  ground  of  the  several 
claims,  the  same  as  they  appear  upon  tbe 
above  diagram.  Tbe  General  ^liand  Office 
necessarily  bad  full  knowledge  of  th«  situa- 
tion of  these  claims  when  it  issued  tbe  patent 
to  tbe  group  of  claims,  including  the  Los 
Gazabo.  The  effect  of  such  issuance  was  an 
adjadication  of  the  validity  of  the  location 
of  tbe  Los  Gazabo,  unless  it  can  be  said  that 
the  land  office  was  acting  in  excess  of  its 
powers.  This  is  made  still  more  manifest 
from  the  fact  that  a  portion  of  the  Lios  Gaza- 
bo claim  embraced  within  tbe  patent  extends 
outside  of  tbe  limits  of  tbe  Sunnyside  claims. 
This  area  is  small.  It  is  true,  about  .05  of  an 
acre,  but  it  Is  part  of  tbe  land  conveyed  by 
the  patent,  a  part  wblcb  can  find  no  support 
in  tbe  law,  unless  the  land  department  de- 
termined that  the  Los  Gazabo  was  a  valid  lo- 
cation. 

While  the  patent  mpon  its  face  contains  no 
express  exclusions,  and  it  would  appear  from 
a  reading  of  the  descriptions  of  the  several 
claims  that  there  was  a  double  grant  of  tbe 
conflict  area,  It  is  manifest  that  such  was 
not  Intended,  as  tbe  conflict  area  is  account- 
ed for  but  once  In  tbe  total  area  wblcb  Is 
expressly  conveyed  by  tbe  patent.  Counsel 
for  appellant  have  argued  from  this  that  It 
follows  that  tbe  patent  discloses  on  its  face 
that  the  exclusions  were  made  in  favor  of 
tbe  Los  Gazabo.  This,  we  think,  is  not  a 
necessary  conclusion  from  the  patent  Itself. 
As  between  tbe  Sunnyside  No.  2  and  tbe 
Tios  Gazabo,  we  think  tbe  conclusion  would 
follow  from  tbe  patent  itself  that  tbe  ex- 
duslon,  as  between  those  two  claims,  was  in 
favor  of  the  Los  Gazabo,  for  the  patent  It- 
self discloses  tbe  discovery  point  of  tbe  Los 
Gazabo  to  be  within  sucb  conflict  area,  and 
it  is  well  settled  in  the  law  that  the  discov- 
ery point  must  be  upon  free  territory.  In- 
dlana-^'evada  Co.  v.  Gold  Bills  Co.,  35  Nev. 
160.  126  Paa  965. 

[4,1]  We  now  come  to  the  consideration 
of  the  admissibility  in  evidence  of  a  certified 
copy  of  the  field  notes  of  tbe  survey,  which 
under  tbe  law  are  required  to  accompany  the 
appUcatlon  for  patent  Rev.  St  U.  S.  I  2325. 
Tbe  rules  and  regulations  of  the  General 
Land  Office,  in  so  far  as  they  are  not  in 
conflict  witb  tbe  statutes,  have  tbe  force  and 
effect  of  law.  Leonard  v.  Lennox,  181  Fed. 
760,  104  C.  C.  A.  206;  Wllklns  v.  tJ.  S.,  96 
Fed.  837,  87  C.  C.  A.  688;  Caha  v.  U.  S.,  152 
U.  S.  211,  14  Sup.  Ct.  513,  38  L.  Ed.  415. 

By  section  38  of  tbe  regulations  of  the 


General  Land  office,  relative  to  mining 
claims,  It  is  provided:  "The  field  notes  and 
plats  are  made  a  part  of  tbe  application  for 
patent,  and  care  should  be  taken  that  the 
description  does  not  InadvertMitly  exclude 
portions  intended  to  be  retained.  Tbe  ap- 
plication for  patent  should  state  the  portions 
to  be  excluded  in  express  terms."  See  regu- 
lations found  as  a  note  to  section  2421  of 
Bev.  Laws  Nev. 

Section  130  of  the  same  regulations  (Rev. 
Laws  of  Nevada,  p.  724)  provides:  "The  sur- 
rey of  a  mining  claim  may  consist  of  several 
contiguous  locations,  but  such  survey  must. 
In  conformity  witb  statutory  requinsments, 
distinguish  the  several  locations,  and  exbiui 
tbe  boundaries  of  each.  The  survey  will  be 
given  but  one  number." 

Section  153  of  tbe  same  regulations  (Rev. 
Laws  of  Nevada,  p.  726)  provides:  "The 
total  area  of  each  location  and  also  the  area 
in  conflict  witb  each  Intersecting  survey  or 
claim  should  be  stated.  But  when  locations 
embraced  in  one  survey  conflict  witb  each 
other  such  conflicts  should  only  be  stated  In 
connection  with  the  location  from  which  tbe 
conflicting  area  is  excluded." 

Counsel  for  respondent  in  their  reply  to 
the  petition  for  rehearing  stated:  "Tbe  gen- 
eral rule  announced  by  appellant  and  sup- 
ported by  the  authorities  dted  Is  undoubted- 
ly correct,  that  when  field  notes  are  re- 
ferred to  in  an  instrument  of  conveyance 
they  become  a  part  of  the  description  of 
the  patent  The  surveyor's  function  is  to 
run  lines,  establish  corners  and  boundaries, 
and  compute  areas,  but  there  his  functions 
cease.  These  matters  are  properly  within 
his  sphere  of  duty.  But  be  cannot  con- 
stitute himself  a  tribunal  and  assume  Judi- 
cial functions  and  determine  questions  which 
are  clearly  outside  of  his  line  of  duty,  and 
wblcb  be  Is  not  authorized  to  do.  When- 
ever he  does  this  bis  survey  and  report  on 
sucb  points  are  to  be  ignored." 

It  was  unquestionably  the  duty  of  the 
deputy  mineral  surveyor  to  set  forth  In  his 
field  notes  tbe  exclusions  of  tbe  conflict  area, 
and  to  designate  tbe  claim  or  claims  in 
favor  of  which  sucb  exclusions  were  made. 
Tbe  fleld  notes  offered  In  evidence  and  re- 
jected by  tbe  court  below  show  that  tbe  ex- 
clusions of  tbe  conflict  area  were  made  In 
favor  of  tbe  Los  Gazabo.  Wblle  the  record 
does  not  contain  tbe  application  for  the 
patent  or  copy  of  the  published  notice,  it  is 
not  to  be  presumed,  in  the  absence  of  a 
showing  to  tbe  contrary,  that  such  applica- 
tion or  published  notice  was  in  conflict  with 
the  exclusions  made  in  the  fleld  notes  of  tbe 
deputy  mineral  surveyor. 

In  Waskey  v.  Hammer,  223  U.  S.  85,  32 
Sup.  Ct  187,  56  L.  Ed.  359,  the  court  says: 
"Within  tbe  limits  of  their  authority  they 
act  In  tbe  stead  of  the  Surveyor  General  and 
under  bis  direction,  and  in  that  sense  are 
bis  deputies.     Tbe  work  which  they  do  la 
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the  work  ot  the  Kovemment,  and  the  surveys 
which  they  make  are  Its  surveys." 

[6, 7]  The  plat  and  field  notes  of  the  depu- 
ty mineral  surveyor  must,  also,  have  the 
approval  of  the  United  States  Surveyor-Gen- 
eral before  they  are  transmitted  to  the  Gen- 
eral Land  Office.  The  fact  that  the  field 
notes  of  a  group  patent  contain  exclusions 
of  the  conflict  area  between  the  respective 
claims  of  the  group  in  favor  of  certain 
claims,  which  exclusions  may  have  been 
made,  and  we  presume  are  usually  made,  at 
the  suggestion  of  the  applicant  for  the  pat- 
ent, cannot,  we  think,  properly  be  said  to  be 
the  mere  self-serving  declarations  of  the  ap- 
plicant No  matter  at  whose  suggestion 
made,  when  the  exclusions  are  embodied  In 
the  field  notes  of  the  deputy  mineral  sur- 
veyor and  are  aK)roved  by  the  Surveyor-Gen- 
eral, they  are  the  exclusions  made  by  the 
offi<dals  of  the  government,  upon  whom  the 
duty  Is  imposed  of  making  the  same,  and 
when  patent  issues  and  therein  refers  to 
such  field  notes  the  exclusions  therein  men- 
tioned become  the  exclusions  of  the  govern- 
ment Itselt 

As  said  by  the  Supreme  Court  of  the  Unit- 
ed States  in  the  Lawson  Case,  supra:  "It  is 
to  be  assumed  that  the  patents  were  Issued 
*  *  *  upon  the  surveys  made  under  the 
direction  of  the  United  States  Surveyor  Gen- 
eral." It  is  well  settled  that  a  reference  In 
a  patent  to  the  official  plat  and  surveys 
makes  such  plat  and  the  field  notes  of  such 
survey  "a  part  of  the  description  of  the  land 
granted,  as  fully  as  If  they  were  incorirarated 
at  length  in  the  patents."  Foss  v.  Johnstone, 
158  Cal.  119,  110  Pac  294;  Cragin  v.  Powell, 
128  U.  S.  691,  9  Sup.  Ct.  203,  32  L.  Ed.  566 ; 
Chesapeake  R.  Co.  v.  Washington  R.  Co.,  199 
U.  S.  247,  26  Sup.  Ct.  25,  50  L.  Ed.  175; 
Alexander  v.  Lively,  6  T.  B.  Mon.  (Ky.)  159,  17 
Am.  Dec.  50;  Steele  v.  Taylor,  3  A.  IC.  Marsh. 
(Ky.)  225,  13  Am.  Dec.  151.  The  plat  and 
field  notes  referred  to  in  patents  have  been 
referred  to  frequently  by  the  courts  to  de- 
termine matters  of  boundary.  The  question 
of  a  reference  to  the  field  notes  for  the  pur- 
pose of  construing  a  patent  to  a  group  of 
miidng  locations  has  not  heretofore  been 
resorted  to  so  far  as  we  are  advised.  We 
can  see  no  reason  why  such  references  may 
not  be  made.  The  real  boundaries  of  tlie 
several  conflicting  locations  may  be  deter- 
mined only  by  a  knowledge  of  the  exclusions 
of  the  territory  in  conflict  between  them. 

In  the  case  of  Richmond  and  Other  Lode 
Claims,  34  Land  Dec.  Dept.  Int  554,  Secre- 
tary Hitchcock  said: 

"It  is  carefully  provided  by  those  stat- 
utes that  of  ea(^  application  for  mineral 
patent  notice  shall  be  published  and  posted, 
whereby  all  others  who  may  have  or  claim 
adverse  Interests  may  be  warned  and  aOlord- 
ed  opportunity  to  assert  their  claims  in 
season.  In  other  words,  precisely  what  Is 
sought  to  be  secured  by  the  application  must 
be   disclosed  by   the  published  notice,  the 


notice  posted  In  the  local  office,  and  the  notice 
posted  upon  the  claim.  Upon  these  several 
elements  or  parts  of  the  prescribed  notice, 
and  each  of  them,  all  others  who  may  have 
or  claim  conflicting  interests  have  a  full 
right  to  rdy;  and  any  recital  therein  of  ex- 
clusion of  conflict  as  efTectually  eliminates 
the  conflict  area  as  if  the  exception  and  ex- 
clusion were  in  terms  declared  In  the  appli- 
cation for  patent  It  is  true  that  the  data 
contained  In  the  field  notes,  illustrated  by 
the  official  plat  constitute  the  official  and  con- 
trolling advice  of  the  locus  and  extent  of  the 
claim  or  claims  for  which  patent  is  sought" 

[8-1 D]  It  is  contended  on  the  part  of  re- 
spondent that  the  fleld  notes  disclose  upon 
their  face  the  invalidity  of  the  Los  Gazabo 
claim  for  the  reason  that  It  appears  there- 
from that  the  Snnnysides  Nos.  1,  2,  and  3 
were  prior  locations  to  the  Los  Gazabo.  Ac- 
companying the  fleld  notes  are  copies  of  the 
several  location  notices  and  original  and 
amended  location  certificates,  in  which  It  Is 
set  forth  that  the  Sunny  sides  Nos.  1, 2,  and  3,, 
were  located  February  20,  1906,  and  the  Los 
Gazabo,  March  3,  1906.  It  Is  conceded  that 
if  the  Los  Gazabo  was  located  upon  ground 
covered  by  prior  existing  locations,  such  loca- 
tion would  be  invalid,  but  it  is  contended  that 
it  does  not  follow,  as  a  matter  of  law,  that 
because  the  notices  of  location  of  the  Sunny- 
sides  are  of  date  prior  to  that  of  the  Los 
Gazabo,  that  the  latter  location  Is  void. 
It  is  well  settled  that  the  basis  of  location 
U  discovery  and  that  the  mere  posting  of  a 
notice  without  a  dlscevery  is  of  no  force  or 
eO'ect  so  far  as  rendering  invalid  another 
location  covering  a  portion  of  the  same 
ground  based  upon  a  valid  discovery.  Pat- 
chen  V.  Keeley,  19  Nev.  404,  14  Pac.  347; 
Gibson  T.  HJul,  82  Nev.  361,  108  Pac.  75!): 
Overman  v.  Corcoran,  15  Nev.  147;  Fox  v. 
Myers,  29  Nev.  169,  86  Pac.  793 ;  _  Nash 
V.  McNamara,  30  Nev.  114,  93  Pac.  405,  10 
L.  R.  A.  (N.  S.)  168,  133  Am.  St  Rep.  694 ; 
Creede  Mining  Co.  v.  Tunnel  Co.,  196  U.  S. 
337,  25  Sup.  Ct  266,  49  L.  Ed.  501;  Uinta 
Co.  V.  Creede  Co.,  119  Fed.  169,  57  C.  C.  A. 
200;  Nevada  OU  Co.  v.  Home  Co.  (C.  C.)  98 
Fed.  678;  Tuolumne  Co.  v.  Maler,  134  Cal. 
583,  66  Pac.  863;  Weed  v.  Snook,  144  Cal. 
439,  77  Pac.  1023;  In  re  Bakersfield  Fuel 
&  Oil  Co.,  39  Land  Dec.  Dept  Int  460; 
27  Cyc.  556;  Llndley  on  Mines  (2d  Ed.)  vol. 
1,  f  392. 

Llndley  states  the  law  succinctly  as  fol- 
lows: "Where  such  record  is  authorized,  it 
is  prima  facie  evidence  only  of  such  facts 
as  are  required  by  law  to  be  stated  therein, 
provided  they  are  sufficiently  stated.  A 
record  of  a  certiflcate  of  location  which  re- 
cites the  citizenship  of  locators,  the  fact 
of  discovery,  and  the  fact  that  the  location 
had  been  marked  upon  the  ground  so  that 
the  boundaries  could  be  readily  traced,  la 
not  evidence  of  any  of  these  facts  in  any  of 
the  states  or  territories,  for  the  simple  rea- 
son that  no  such  facts  are  required  to  be 
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stated  In  any  of  the  statutory  notloes. 
•  •  *  ynille  many  of  the  states  require 
the  date  of  the  discovery  to  be  stated  in  the 
recorded  certificate,  this  would  not  be  evi- 
dence of  the  fact  of  discovery.  A  discovery 
once  proved,  such  a  record  would  prima  facie 
fix  the  date.  Discovery  is  the  most  Important 
of  all  the  acta  required  in  the  proceedings 
culminating  in  a  i)erfectQd  location.  It  Is 
the  foundation  of  the  right  without  which  all 
other  acts  are  Idle  and  superfluous." 

As  the  validity  of  the  Los  Gazabo  claim 
depended  i^^on  priority  of  discovery,  and  as 
it  was  incumbent  upon  the  land  department 
to  determine  all  facts  necessary  to  a  deter- 
mination of  such  validity,  it  must  be  conclu- 
slvely  presumed  that  such  question  was  de- 
termined by  the  land  department  in  favor  of 
the  Los  Qazabo.  Liudley  on  Mines,  |  742, 
supra. 

[11]  The  contention  of  counsel  for  respond- 
ent that  the  Los  Gazabo  claim  cannot  be  re- 
garded as  a  valid  location  for  the  reason 
that,  if  BO  regarded,  it  would  appear  from  the 
plat  that  the  General  Land  Office  had  granted 
a  patent  to  the  Sunnysides  Nos.  1  and  2  in 
noncontiguous  pieces  of  ground.  This  con- 
tention is  without  merit.  We  had  occasion 
to  consider  this  Identical  question  in  one  of 
the  HornsHver  Cases  recently  decided.  35 
Nev.  471,  130  Paa  760,  764.  In  that  case  we 
called  attention  to  the  fact  that  since  the 
decision  in  the  Del  Monte  Case  (171  U.  S. 
55,  18  Sup.  Ct.  895,  43  L.  Ed.  72)  the  earUer 
decisions  of  the  land  office  sustaining  coun- 
sel's contention  have  been  overruled,  and  that 
"for  a  number  of  years  the  land  office  has 
been  granting  patents  to  noncontiguous  pieces 
of  ground  embraced  in  the  same  claim  and 
separated  by  a  prior  location."  See  Lindley 
on  Mines  (2d  Ed.)  {  663,  and  other  authori- 
ties dted. 

[12, 13]  Testimony  and  documentary  evi- 
dence were  offered  upon  the  trial  in  support 
of  the  contention  of  respondents  that  the 
Los  Gazabo  was  a  Junior  location  to  those  of 
the  Sonnysldes.  The  lower  court  found  as  a 
fiict  that  the  Los  Gazabo  was  the  Junior  lo- 
cation, and  In  so  finding  laid  some  stress 
upon  statements  contained  in  the  location 
^lertificates.  If  the  question  of  priority  were 
not  foreclosed  by  the  proceedings  in  the  land 
office  calmlnating  .In  the  patent,  then  the 
finding  of  the  lower  court  as  to  such  fact, 
based  on  conflicting  evidence,  would  be  con- 
dnslve  upon  this  appeal.  But,  as  has  been 
shown,  the  patent  was  in  fact  a  final  Judg- 
ment conclusively  determining  all  facts  nec- 
essary to  support  the  patent.  U.  S.  v.  N.  P. 
R.  Co.,  95  Fed.  864,  37  C.  C.  A.  290.  Respond- 
ent had  an  opportunity  to  present  this  very 
question  In  an  adverse  proceeding  In  the  state 
courts,  and  a  decision  of  the  district  court 
based  on  conflicting  evidence  would  have 
been  binding  on'tUs  court,  and  the  Judg- 
ment would  have  been  binding  upon  the  land 
office.    If;  for  any  reason,  respondent  did  not 


institute  adverse  proceedings,  it  nevertheless 
could  have  raised  the  question  directly  In 
the  land  office  by  filing  a  protest  against  the 
issuance  of  a  patent  to  the  Los  Gazabo  up- 
on the  ground  tliat  it  was  void  because  a 
Junior  location.  Llndley  on  Mines,  !  742, 
supra;  Bupp  v.  Healey,  38  Land  Dec.  Dept 
Int.  387.  Having  failed  to  institute  adverse 
proceedings  or  to  protest  in  the  land  office 
against  the  issuance  of  patent  to  the  Los  Ga- 
zabo, respondent  cannot  now  be  heard  to  con- 
test a  question  of  fact  upon  which  the  pat- 
ent is  based. 

That  portion  of  the  opinion  of  the  trial 
court  heretofore  approved  by  this  court,  hold- 
ing that  "the  validity  of  the  Los  Gazabo 
claim  was  not  before  the  department,  and 
could  not  be  questioned  by  the  Gold  Leaf 
in  that  proceeding,  and  that  there  was  noth- 
ing at  that  time  to  show  that  the  plaintiff 
was  attempting  to  acquire  any  rights  which 
could  conflict  with  the  rights  of  the  defend- 
ants" (35  Nev.  418,  129  Pac.  311),  is  clearly 
erroneous.  A  group  patent.  Including  the 
Los  Gazabo,  was  applied  for;  the  field  notes 
made  the  exclusions  of  conflict  area  In  favor 
of  the  Los  Gazabo;  the  Los  Gazabo  was  also 
in  conflict  with  the  Gold  Leaf;  necessarily, 
the  validity  of  the  Los  Gazabo  was  before 
the  department  and  It  could  have  been  ques- 
tioned by  the  Gold  Leaf.  We  are  bound  to 
presume,  in  the  absence  of  a  showing  to  the 
contrary,  that  the  patent  issued  upon  due 
and  regular  application.  Such  application 
showed  that  appellant  was  attempting  to 
acquire  rights  by  virtue  of  the  Los  Gazabo 
location  which  might  conflict  with  any  rights 
of  respondent  by  virtue  of  its  ownership  of 
the  Ctold  Leaf. 

[14]  The  contention  of  counsel  for  respond- 
ent that,  in  issuing  a  group  patent  to  several 
mining  claims  a  portion  of  which  are  in  con- 
flict with  each  other,  the  land  department 
leaves  the  adjudication  of  priorities  for  the 
courts  to  determine  in  each  Instance  when- 
ever the  question  assumes  importance  can- 
not be  supported,  we  think,  in  reason.  If 
such  were  the  case,  there  would  be  no  ob- 
ject in  having  a  rule  requiring  the  field  notes 
to  state  the  conflict  in  connection  with  the 
location  "from  which  the  coufllctlng  area  is 
excluded,"  for,  if  this  contention  be  true, 
there  are  to  be  no  exclusions.  If  the  ques- 
tion as  to  which  location  takeb  the  conflict 
area  is  a  matter  to  be  left  for  the  courts  to 
decide,  then  the  question  may  be  decided  one 
way  In  one  case  and  another  way  in  anoth- 
er case  between  different  parties.  If  the  dis- 
covery point  of  one  location  was  within  the 
conflict  area,  such  location  might  In  one  case 
be  adjudged  valid  and  in  another  invalid.  It 
was  never  the  intention  of  Congress  or  the 
land  department  to  leave  questions  of  this 
kind  unsettled  after  the  patent  Issued.  A 
patent  to  a  group  of  mining  claims  does  not 
simply  describe  the  exterior  boundaries  of 
the  land  which  is  embraced  by  the  group,  but. 
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apon  the  contrary,  each  location  is  described 
and  each  embraces  a  separate  portion  of 
ground  to  the  exclusion  of  every  other  claim, 
the  same  as  if  a  separate  patent  issued  for 
each  particular  location. 

[IS]  Counsel  for  respondent  have  argued 
that  appellant  Is  estopped  to  assert  priority 
in  favor  of  the  Los  Gazabo  claim  because  of 
certain  allegations  contained  in  an  answer 
filed  in  a  suit  instituted  by  the  Round  Moun- 
tain Great  Western  Company  against  appel- 
lant, relatlTe  to  title  to  certain  conflicting 
claims  involved  in  that  action.  It  is  contend- 
ed that  this  answer  asserts  priority  of  title 
in  the  Sunnyside  claims  as  against  the  Los 
Gazabo.  Conceding  this  to  be  the  effect  of 
the  pleading,  it  also  alleges  that:  "Said  loca- 
tion [Los  Gazabo]  was  made  and  held  by 
said  C.  R.  Scott,  L.  R.  Scott,  and  Luther 
Morgan  adversely  and  in  hostility  to  the 
claims  of  defendant  as  owner  of  said  Sunny- 
side  No.  1,  Sunnyside  No.  2,  Sunnyslde  Frac- 
tion, and  Sunnyside  No.  8  claims,  and  was 
located  and  claimed  by  said  C.  R.  Scott,  L.  R. 
Scott,  and  Luther  Morgan  as  being  upon  the 
open  unappropriated  public  domain  of  the 
United  States." 

This  pleading  was  filed  before  the  Issuance 
of  the  patent.  Respondent  was  not  a  party 
to  that  action  nor  were  its  predecessors  in 
interest  shown  to  have  been.  Respondent 
cannot  claim  estoppel  by  virtue  of  pleadings 
in  a  case  in  which  it  was  in  no  way  inter- 
ested. There  is  no  element  of  estoppel  here, 
and,  besides,  estoppel  was  neither  pleaded  by 
respondent  nor  found  to  exist  by  the  court 
bdow. 

[16]  Upon  the  argument  of  this  case,  one 
of  counsel  for  respondent  contended  that  the 
patent  to  the  Los  Gazabo  was  void  because 
procured  by  fraud.  No  element  of  fraud  is 
presented  upon  appeal  in  this  case.  Fraud 
in  procuring  the  patent  was  neither  alleged 
in  the  answer  nor  found  to  exist  by  the  court 
below.  There  is  no  intimation  of  the  exist- 
ence of  fraud  to  be  found  in  the  findings  or 
in  the  opinion  of  the  trial  court.  Gruber  v. 
Baker,  20  Nev.  453,  476,  23  Pac.  858,  9  Ll  R. 
A.  302.  There  does  not  appear  to  be  any 
element  of  fraud  involved  in  this  case.  King 
V.  McAndrews,  111  Fed.  860,  864,  50  C.  C. 
A.  29;  Gonzales  t.  French,  164  U.  S.  338, 
17  Sup.  Ct  102,  41  L.  Ed.  54a 

For  the  reasons  given,  it  Is  our  conclusion 
that  the  court  below  erred  in  holding  the 
patent  to  the  Los  Gazabo  claim  to  be  void, 
and  in  excluding  from  evidence  the  field  notes 
of  the  deputy  mineral  surveyor. 

The  Judgment  and  order  appealed  from  are 
reversed,  and  the  cause  remanded  for  new 
trial. 

McCARRAN,  J.,  concurs. 

TALBOT,  C.  J.  I  concur  in  the  order  and 
various  sound  and  well-established  legal 
propositions  stated  in  the  foregoing  decision 


as  written  by  our  distinguished  associate, 
Justice  NORCROSS.  But,  in  my  opinion,  oth- 
er legal  principles  should  be  considered  and 
applied  as  reasons  for  remanding  the  case  for 
a  new  trial,  and  as  a  basis  for  the  final  ad- 
judication of  the  rights  of  the  parties.  Ow- 
ing to  press  of  other  matters,  we  were  unable 
to  give  the  cause  the  careful  consideration  It 
deserved  at  the  time  it  was  originally  argued 
and  first  submitted  to  us. 

Although  the  refusal  of  the  district  court 
to  admit  the  field  notes  as  part  of  the  pat- 
ent for  the  purpose  of  having  them  consider- 
ed in  reference  to  the  description  was  tech- 
nical error,  because  they  should  be  consider- 
ed as  at  least  a  descriptive  part  of  the  pat- 
ent, such  error  would  not  be  ground  for  re- 
versal unless  prejudicial  to  the  appellant,  or 
unless  a  new  trial  might  result  in  benefit  to 
him. 

The  question  involved  being  whether  the 
Los  Gazabo  has  extralateral  rights  which 
would  take  the  rich  ore  in  dispute  which  lies 
beyond  Its  boundaries,  and  which  Is  not  lo- 
cated within  planes  drawn  through  the  end 
lines  of  the  Sunnysldes,  the  burden  is  upon 
the  plaintiff  to  show  that,  under  the  patent, 
it  has  a  prior  right  under  the  Los  Gazabo 
location  to  the  ground  within  the  boundaries 
of  that  claim  which  conflicts  with  the  Sunny- 
;sldes,  and  which  confiict  covers  all  of  the 
Los  Gazabo  excepting  a  small  fraction  of  an 
acre.  As  the  patent  itself  describes  the 
lapping  ground  first  as  being  within  the 
boundaries  of  the  Sunnysldes  and  later  as 
being  within  the  Los  Gazabo,  if  the  field 
notes  are  not  considered,  it  might  be  claimed 
that  as  the  lapping  ground  is  first  described 
as  being  within  the  Sunnysldes  it  was  intend- 
ed to  be  patented  to  them.  Differently  from 
the  patent,  the  field  notes  give  the  area  in 
conflict  to  the  Los  Gazabo,  and  by  its  notice 
of  location  accompanying  the  field  notes  It 
appears  that  it  was  located  subsequently  to 
the  Sunnysldes,  from  which  conceded  fact, 
if  any  inference  can  be  drawn  in  the  absence 
of  other  controlling  facts,  it  would  be  against 
the  priority  of  the  Los  Gazabo,  or  certainly 
not  in  Its  favor.  Notwithstanding  that  under 
the  notices  of  location  accompanying  the  field 
notes,  and  the  proofs  and  concessions  of  the 
parties,  the  Los  Gazabo  was  the  later  loca- 
tion, it  is  said  that  the  exclusions  in  the 
field  notes  in  favor  of  the  Los  Gazabo  can 
be  sustained  on  the  theory  that  it  had  the 
prior  discovery. 

Consequently,  as  far  as  shown  by  the  rec- 
ord, the  only  thread  on  which  plaintiff  can 
claim  a  recovery  is  the  fact  that  in  the  field 
notes  the  deputy  mineral  surveyor  excluded 
the  conflicting  ground  from  the  Sunnysldes 
in  favor  of  the  Los  Gazabo.  Such  exclusion 
is  iu  the  nature  of  a  conclusion  of  law,  and 
no  fact  is  shown  to  support  it.  If  such  an 
exclusion  can  be  supported  at  all,  without 
facts  shown  to  support  or  overthrow  it,  it 
i  must  be  on  the  presumption  that  in  the  ap- 


Digitized  by 


Google 


CaL) 


PEOPIiB  ▼.  CALIFORNIA  FISH  00. 


79 


plication  and  pnbUsIied  notice  of  application 
for  patent  priority  was  claimed  in  the  Los 
Gazabo.  If  such  exclusion  Is  contrary  to 
facts  abown,  as  for  Instance  If  tbe  fleld 
notes  or  return  of  ibe  deputy  mineral  sur- 
veyor bad  shown  that  the  discovery  on  the 
Lee  Gazabo  was  subsequent  to  the  discoveries 
on  the  Snnnysidea,  his  exclusion  in  the  fleld 
notes  of  the  conflicting  area  in  favor  of  the 
Los  Gazabo  should  be  treated  as  a  mistake 
and  Ignored,  as  such  errors  apparent'  on 
tbe  record  usually  are,  and  the  ground  in 
conflict  should  be  considered  as  awarded  to 
the  Sunnysides  by  the  patent,  which  would 
prevent  the  recovery  sought  by  the  plaintlfl 
under  its  claim  of  extralateral  rights  tor  the 
Los  Gazabo. 

Before  patent,  a  claimant  may  shift  bis 
lines  or  float  his  location  on  the  public  do- 
main if  he  does  not  interfere  with  the  rights 
of  others.  The  question  of  priority  of  loca- 
tion or  discovery,  or  whether  tbe  Los  Gazabo 
was  located  on  tbe  Sunnysides,  and  not  on 
vacant  ground,  and  was  not  a  valid  loca- 
tion before  it  was  patented,  may  be  regarded 
as  immaterial,  for  the  rights  of  the  plalntifC 
are  controlled  by  the  patent,  and  any  prior- 
ity conveyed  by  the  patent  as  far  as  it  is 
supported  by  the  application  and  notice  of 
application  for  patent,  regardless  of  any  In- 
validity of  the  location  prior  to  patent  Re- 
gardless of  any  question  of  priority  of  dis- 
covery, and  if  It  were  admitted  that  there 
had  been  prior  discoveries  on  the  Sunnysides, 
if  the  plaintlfl  in  tlie  application  and  notice 
of  application  for  the  patent  claimed  prior- 
ity for  the  Los  Gazabo,  and,  in  the  absence 
of  protest  or  adverse  proceedings,  the  patent 
issued  accordingly,  tbe  plaintiff  has  become 
entitled  to  priority  in  the  Los  Gazabo,  and 
the  defendant  is  estopped  from  denying  any 
extralateral  rights  which  have  attached  by 
reason  of  the  grant  of  such  priority.  Tbe 
grant  by  the  patent  is  in  the  nature  of  an 
adverse  judgment,  and  the  land  office,  the 
Bame  as  any  tribunal,  is  without  power  to 
grant  more  than  la  within  the  issues  or  than 
is  claimed  by  the  allegations  in  the  applica- 
tion or  in  the  published  notice,  which  is  in 
the  nature  of  a  summons.  Hence,  if  the 
field  notes  are  admitted  in  evidence  upon 
a  new  trial,  they  will  not  be  conclusive  of 
any  priority  in  favor  of  tbe  Los  Gazabo,  if 
the  application  and  notice  of  application  for 
patent  claim  for  the  Sunnysides,  priority  of 
location  over  the  conflicting  ground,  for  the 
land  office  is  not  authorized  to  convey  by 
patent  a  priority  not  claimed  by  the  applica- 
tion and  notice  and  concerning  which  the  de- 
fendant or  others  had  no  opportunity  to  pro- 
test 

Valuable  rights  should  not  be  lost  or  con- 
trolled by  the  mere  exclusion  in  the  fleld 
notes  or  plat  by  a  deputy  mineral  surveyor 
of  ground  within  the  boundaries  of  the  prior 
location  if  the  facts  as  shown  by  the  appli- 
cation and  notice  of  application  for  patent  do 


not  support  or  warrant  such  exclusion.  Con- 
sequently the  case  should  be  remanded  for  a 
new  trial  in  order  that  the  fleld  notes,  which 
the  court  refused  to  admit  on  the  former 
trial  may  be  introduced  in  evidence,  with 
the  privilege  of  having  the  application  and 
notice  of  application  toi  patent  admitted  with 
the  fleld  notes,  if  either  party  desires. 

The  contention  that  appellant  is  estopped 
from  claiming  priority  for  the  Los  Gazabo 
for  the  ground  in  conflict  because  respondent 
in  controversy  with  other  parties  claimed 
priority  in  the  Sunnysides  for  this  ground 
cannot  be  sustained  as  am  estoppel  by  record. 
Respondent  is  not  claiming  rights  acquired 
under  parties  to  that  contention,  and  incon- 
sistent defenses  or  claims  may  be  set  up  in 
tbe  same  answer  or  pleading.  Facts  consti- 
tuting an  estoppel  in  pais,  such  as  that  the 
respondent  while  -relying  upon  the  claim  by 
appellant  that  the  priority  of  tbe  ground  in 
conflict  rested  in  the  Sunnysides  expended 
money  in  prospecting  and  opening  rich  ore  at 
a  point  beyond  the  reach  of  the  extralateral 
rights  of  the  Sunnysides,  but  which  is  now 
claimed  to  belong  to  the  Los  Gazabo,  are  not 
alleged  or  proved. 


PEOPLE  ex  Inf.  WEBB,  Atty.  Gen.  t.  CAL- 
IFORNIA FISH  CO.  et  al.    (L.  A.  3060.) 
(Supreme  Court  of  California.    Dec.  20,  1913.) 

1.  Navigable  Watebs  (J  36*)— Tidelands— 
OwNEESHip— Rights  of  Pdblic. 

Lands  lying  between  high  and  low  tide, 
as  well  as  those  within  a  bay,  which  are  per- 
manently covered  by  water,  are  held  by  the 
state  for  the  public  purposes  of  navigation  and 
fishery,  and  a  public  easement  exists  In  such 
land  for  such  purposes. 

[Bd.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  §§  180-200;  Dec.  Dig.  ( 
36.*] 

2.  Navigable  Waters  ({  87*)— TrnELANDS— 
Disposition  bt  State. 

If,  in  executing  a  plan  of  Improvement  or 
development  for  the  promotion  of  navigation, 
tbe  state  cuts  oS  a  part  of  tide  or  submerged 
lands  from  the  public  channels,  so  that  they 
cease  to  be  useful  for  navigation  or  fishery,  it 
may-  dispose  of  such  lands  for  private  purposes 
so  as  to  permanently  destroy  the  public  ease- 
ment therein. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  §S  201-226,  285;   Dec.  Dig. 

3.  Navigable  Watebs  ({  37*)— Tidblan OS- 
Disposition   BT   State— Intbbest   Tbans- 

FEBBED. 

Under  Const,  art  16,  f  2,  providing  that 
no  individual,  etc,  possessing  tidelands  shall 
be  permitted  to  exclude  the  right  of  way  to 
such  water  whenever  it  is  required  for  anj 
public  purpose,  or  obstruct  the  free  navigatiou 
of  such  water,  and  requiring  the  Legislature  to 
give  the  most  liberal  construction  to  such  pro- 
vision to  maintain  tbe  access  of  tbe  people  to 
the  navigable  waters  of  the  state,  as  well  as 
under  the  provisions  of  the  Political  Code,  tht 
right  of  a  grantee  of  tidelands  from  the  stair 
is  subject  to  a  public  easement  for  the  pur- 
pose of  navigation  and  commerce. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  }g  201-226,  285 ;  Dec.  Dig. 
i  37.*] 


*For  oUnr  cases  see  sam*  topic  and  Mctlon  NUMBBR  In  Dec  Dig.  A  Am.  Dig.  Rer-No.  Series  ft  Rep'r  Indexes. 
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4.  StATUTEB      (J      233*)  —  COSBTBUOTION  —  As 

BiROiKTO  Government. 

A  statute  will  not  be  construed  to  impair 
the  soTerelgn  power  of  the  state  to  act  in  its 
xovemmental  capacity,  unless  such  intent  clear- 
ly appears. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  314;    Dec.  Dig.  §  233.*] 

5.  Navigable  Watebs  (J  37*)— Tidelani»— 
Sale  by  State. 

When  the  state  determines  that  a  part  of 
the  tideland  shall  be  excluded  from  navigation, 
and  sold  to  private  use,  free  from  the  public 
easement,  its  determination  is  conclusive  upon 
the  courts ;  but  statutes  purporting  to  do  so 
will  be  carefully  scanned  to  determine  whether 
that  was  the  legislative  intent,  and  such  intent 
must  be  clearly  expressed  or  necessarily  im- 
plied. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  IS  201-226,  285 ;  Dec.  Dig. 
§  37.*] 

6.  Navigable    Waters    (S    14*)— Harbors— 
Fixing  of  Habbob  Lines. 

The  fixing  of  harbor  lines  by  the  United 
States  is  equivalent  to  a  license  to  the  state  to 
fiU  in  the  land  between  the  harbor  lines  and 
the  shore,  either  before  or  after  the  erection 
of  a  sea  wall  on  the  line  fixed,  and,  until  such 
wall  is  made,  the  state  may  improve  for  nav- 
igation the  space  between  the  line  fixed  and  the 
shore ;  but  the  fixing  of  a  bulkhead  line  does 
not  contemplate  the  discontinuance  of  the  pub- 
lic use  of  land  within  the  line. 

[E3d.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  S§  31-42 ;  Dec  Dig.  8  14.*] 

7.  Navigable  Waters   (S  2*)— Tidelands— 
Control  bt  Statb. 

The  paramount  right  of  the  federal  gov- 
ernment to  fix  harbor  lines,  etc.,  does  not  de- 
stroy the  power  of  the  state  to  regulate  tide- 
lands  and  waters  in  the  interest  of  navigation, 
so  long  as  such  regulations  do  not  interfere 
with  those  of  the  federal  government  made  to 
promote  commerce. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  {|  2,  63;   Dec.  Dig.  ^  2.*] 

8.  Navigable    Waters    ({    37*)  — Sale    of 
tidelands. 

The  tideland  laws  do  not  antborice  the 
sale  of  land  below  low  tide. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  {{  201-226,  285 ;  Dec.  Dig. 
{  37.*] 

9.  Public  Lands  ({  144*)— Salk  of  Tidb- 
LANos— Confirming  Sale. 

St.  1893,  p.  341,  is  entitled  "An  act  regu- 
lating the  sale  of  the  lands  uncovered  by  the 
recession  or  drainage  of  the  waters  of  inland 
lakes  and  unsegregated  swamp  and  overflowed 
lands,  and  validating  sales  and  surveys  hereto- 
fore made,"  and  section  1  of  that  act  (Pol. 
Code,  §  3493m)  describes  the  land  affected  as 
lands  uncovered  by  the  recession  or  drainage 
of  the  waters  of  inland  lakes,  and  inuring  to 
the  state  by  virtue  of  her  sovereignty,  or  the 
swamp  and  overflowed  lands  not  segregated  by 
the  United  States,  and  section  8  (Pol.  Code,  g 
:t493s)  confirms  the  sale  of  such  lands.  Held, 
that  the  statutes  did  not  apply  to  tidelands. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  {{  391-399;    Dec.  Dig.  |  144.*] 

10.  Public  Lands  (S  144*)— Sale  of  Swamp 
Lands— Validating   Sale. 

Pol.  Code,  i  3493s,  validates  all  previously 
issued  patents  for  "any  lands  as  swamp  and 
overflowed  lands  which  belonged  to  any  of  the 
classes  described  in  section  3493m,  whether  or 
not  such  lands  were  segregated  or  sectionized"  ; 
but  the  only  classes  mentioned  in  section  3493m 


were  lands  uncoveied  Iff  tbe  recession  or  drain- 
age of  inland  lakes  and  swamp  and  overflowed 
lands  not  segregated  by  the  United  States. 
Section  3493t  provides  that  all  plats  of  lands 
described  in  section  3493m  which  have  been 
made  under  authority  of  the  surveyor-general, 
designating  the  land  as  swamp  and  overflowed 
land,  must  be  deemed  effectual  as  surveys  of 
such  lands,  thus  indicating  that  some  of  the 
uncovered  land  has  been  segregated  by  the  fed- 
eral government  as  swamp  and  overflowed  land 
before  the  passage  of  the  statute.  Beld,  that 
the  statute  only  validated  the  sale  of  "unsegre- 
gated" swamp  lands. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  H  391-399;  Dec.  Dig.  i 
144.*] 

11.  Public  Lands  (J  144*)— Grant  of  Tide- 
lands— Validitt— Estoppel  TO  Deny. 

The  state  would  not  be  estopped  from 
claiming  title  to  tidelands  patented  with  re- 
spect to  the  public  easement  therein  for  pur- 
poses of  navigation,  etc.,  on  the  ground  that  a 
valid  consideration  bad  been  paid,  which  the 
state  had  not  offered  to  return,  since  the  pat- 
ent was  effective  to  carry  title  to  the  soil,  sub- 
ject to  the  easement,  so  that  the  grantees  re- 
ceived a  consideration  for  their  money. 

[Ed.  Note. — For  other  cases,  see  Public 
Lands,  Cent.  Dig.  H  391-399;  Dec.  Dig.  i 
144.*] 

12.  Public   Lands    (i   144*)  —  Validity   of 

Sale— Estoppel  of  State. 

The  state  would  not  be  estopped,  merely  by 
receiving  the  purchase  money,  from  asserting 
the  invalidity  of  purported  sales  of  tide  and 
swamp  lands,  which  were  expressly  reserved 
from  sale  by  the  Constitution  and  statutes. 

[Ed.  Note. — For  other  cases,  see  Public 
Lands,  Cent.  Dig.  {f  391-399;  Dec.  Dig.  { 
144.*] 

13.  Public  Lands  (i  144*)— Sale  of  Tide- 
lands— Validity— Time  EnraonvB. 

Though  an  application  for  the  purchase  of 
tidelands  within  the  statutory  limits  was  filed, 
together  with  the  aflSdavit  therefor,  with  the 
surveyor-general  three  days  before  the  repeal  of 
the  act  incorporating  the  city,  the  sale  was  not 
invalid  under  Pol.  Code,  {  3488,  and  Const,  art. 

15,  §  3,  withholding  from  sale  all  tidelands 
within  two  miles  of  an  incorporated  city,  where 
the  application  was  not  approved  until  long 
after  the  incorporating  act  was  repealed. 

[Ed.  Note. — For  other  cases,  see  Public 
Lands,  Cent  Dig.  S{  391-399;  Dec.  Dig.  | 
144.*] 

14.  Municipal  Corporations  (S  63*)— Defi- 
nition. 

A  "municipal  corporation"  is  a  public  in- 
stitution created  by  the  Legislature  for  public 
purposes,  being  a  political  subdivision  or  de- 
partment of  the  state,  created  and  regulated 
by  public  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  141,  143;  Dec 
Dig.  I  53.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4620-4627;    vol.  8,  p.  7726.] 

16.  Words- iJJP  Phrases— "Create." 

To  "create'^-ig.  to  bring  into  being,  to 
cause  to  exist;  so  t&^t  the  power  to  create  a 
municipal  corposation^^cludes  the  power  to 
bring  it  into  legal  existerf!^- 

[Ed.  Note.— For  other  delfeitions,  see  Words 
and  Phrases,  voL  2,  pp.  170!^  1709.] 

16.  Municipal  Cobpobaiton:?  (§  3*)— Crea- 
tion. \ 

Under  Const.  1849,  art.  4,  ft.31.  permitting 
municipal  corporations  to  be  for9|ed  "V  special 
act,  and  section  37,  making  it  thh  ^"'^  °^  ""^ 
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LeplBlatar«  to  "provide  for  the  organization  of 
cities,"  the  Legislature  could  incorporate  a 
given  territory  as  a  mnnidpal  corporation  with- 
out the  consent  or  acceptance  of  the  inhab- 
kanta. 

[E^  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  {  2;   Dec.  Dig.  S  3.*] 

17.  MUNICIFAI.    COBPOBATIOHB    ({    8*)— CBKA- 

now— Time   of  Ikcobpokatior— "Ircobfo- 

BATKD  Town." 

Const,  art.  11,  {  6,  provides  that  the  Leg- 
islature mar,  by  general  laws,  provide  for 
the  "incorporation,  organization  and  classifica- 
tion" of  cities,  and  that  those  heretofore  "or- 
ganized or  incorporated"  may  be  reorganized 
under  such  general  laws,  and  that  "cities  and 
towns  heretofore  or  hereafter  organized"  shall 
be  subject  to  such  laws.  The  act  incorporat- 
ing the  town  of  Wilmington  (St.  1871-72,  p. 
108),  by  section  1,  provides  that  the  tract  de- 
scribed shall  "hereafter  constitute  the  bound- 
aries of  and  be  known  and  named  the  town  of 
Wilmington."  Section  2  provides  that  the  town 
siiall  be  a  body  politic  in  the  name  and  style  of 
the  town  of  Wilmington,  and  vests  the  govern- 
ment in  a  board  of  trustees.  Section  3  pro- 
vides for  the  election  of  town  officers,  and  sec- 
tion 4  provides  that  for  the  first  election  the 
justice  of  the  peace  of  the  township  shall  ap- 
point the  election  officers  who  shall  conduct  the 
election.  Held,  that  the  town  of  Wilmington 
was  an  "incorporated  town"  within  Const,  art 
15,  i  3,  withholding  from  sale  to  private  per- 
sons all  tidelands  within  two  miles  of  any  in- 
corporated town  from  the  time  the  incorporat- 
ing act  was  passed  until  its  repeal,  though  it 
was  never  accepted  by  the  inhabitants  by  the 
election  of  oflScers  or  organization  of  a  town 
government 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  14-18;    Dec.  Dig. 

i  a* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  8613.] 

18.  MtJNICIPAL    COBPOHATIOKB    ({    1*)— OFPI- 

CEB8— NeCKSSITT. 

An  incorporated  town  may  legally  exist 
without  officers. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i{  1,  IV^  ;  Dec.  Dig. 
I  1.  J 

10.  PUBUO  Lands  (|  144*)— Tidelands— Bs- 

TOPFEI.  TO  Dens  Claim. 

That  patents  for  tidelands  were  issued  pur- 
suant to  a  land  contest  in  the  courts,  under 
Pol.  Code,  {  3414,  to  determine  the  rights  of 
opposing  claimants  to  purchase  the  land  would 
not  estop  the  state  from  showing  Uiat  the  land 
was  reserved  from  sale  or  dedicated  to  the  pub- 
lic use,  so  that  a  valid  patent  therefor  could 
not  be  issued :  the  judgment  in'  such  contest 
merely  determining  which,  if  either,  of  claim- 
ants was  a  qualified  purchaser,  and  not  wheth- 
er a  sale  is  authorized. 

[Ed.  Note. — For  other  cases,  see  Public 
Unds,  Cent  Dig.  U  391-399;  Dec.  Dig.  i 
144.  J 

20.  Public  Lands  (i  144*)— Sale  of  Public 

Lands— Validity  of  Sale. 

A  purported  sale  of  tidelands  within  two 
miles  of  the  corporate  limits  of  the  town  of 
Wilmington  was  invalid  under  Pol.  Code,  § 
3488,  and  Const  art.  15,  {  3,  withholding  from 
sale  all  tidelands  within  two  miles  of  an  in- 
corporated city,  where  the  application  and  sur- 
vey were  filed  and  made  before  the  incorporat- 
ing act  was  repealed,  though  the  patent  was 
issned  thereafter. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  »  391-399;  Dec.  Dig.  § 
144.*] 


21.  PuBuo  Lands  (J  144*)— Patent— Dibeoi 
Attack. 

An  action  by  the  state  to  declare  invalid 
a  patent  to  tidelands  is  a  direct  attack,  so  that 
the  rule  prohibiting  collateral  attack  in  suet 
cases  is  not  applicable. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.   t{   891-399;    Dec.  Dig.   t 

22.  Public  Lands  ({  144*)— Sale  of  Public 
Lands— Validitt. 

All  the  acts  of  administrative  officers  ot 
the  state  with  respect  to  the  sale  of  public 
lands,  such  as  tidelands,  which  have  been  with- 
held by  the  state  from  sale,  are  absolutely  void 
and  not  merely  voidable,  so  that  they  cannoi 
be  ratified  or  validated  by  the  subsequent  actt 
of  the  officers  themselves. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  H  391-399;  Dec.  Dig.  tl 
144.*] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County ;  Walter  Bordwell,  Judge. 

Action  by  the  People  of  tbe  State  of  Callfor 
nla,  on  Information  of  U.  S.  Webb,  Attorne; 
Qeneral,  against  tbe  California  Fish  Company 
and  others.  From  a  Judgment  for  plaintiff, 
and  an  order  denying  a  motion  for  a  new 
trial,  defendants  appeal.    Affirmed. 

See,  also,  138  Pac.  94,  for  partial  dissent- 
ing opinion  in  tbe  present  case. 

Gibson,  Dunn  &  Crutcher  and  Sheldon  Bor- 
den, all  ot  Los  Angeles  (J.  W.  McKinley. 
Frank  Karr,  Ward  Chapman,  Edward  E.  Ba- 
con, and  W.  R.  Millar,  all  ot  Los  Angeles,  ot 
counsel),  for  appellants.  U.  S.  Webb,  Atty. 
Gen.,  Leslie  R.  Hewitt,  Jobn  W.  Shenk,  A.  P. 
Fleming,  and  Anderson  &  Anderson,  all  ot 
Los  Angeles,  for  respondent.  John  Jewett 
Earle  and  Edward  W.  Engs,  both  ot  Oak- 
land, and  Titos,  Creed  &  Dall,  of  San  Fran- 
clBco,  amid  cnriie.  ^ 

SHAW,  J.  The  defendants  appeal  from  the 
judgment,  and  from  an  order  denying  theit 
motion  for  a  new  trial. 

This  is  one  of  a  series  ot  nine  cases  begun 
by  the  state  ot  Oalifomla  to  quiet  its  title 
to  certain  lands  embraced  In  state  patents 
executed  to  tbe  predecessors  in  interest  ot  the 
defendants,  under  the  general  statutes  au- 
thorizing the  sale  ot  swamp  and  overflowed, 
salt-marsh,  and  tide  lands.  The  lands  lie  in 
and  adjacent  to  the  bay  of  San  Pedro,  also 
known  as  Wilmington  Bay.  Tbe  other  cases 
are  numbered,  re^>ectlrely,  on  our  Los  An- 
geles register  as  People  t.  Southern  Pac.  Ry. 
Co.  (No.  3056)  138  Pac.  94;  People  v.  Ban- 
ning Co.  (No.  8057,  No.  8058)  138  Pac.  100; 
People  V.  Southern  Pac.  By.  Co.  (No.  3059) 
139  Pac.  — rf   People  t.  Banning  Co.  (No. 

3061)  139  Pac ;t   Id.  (No.  8077)  139  Pac. 

— ;t  Id.  (No.  3078)  138  Pac.  101 ;  and  People 
r.  Southern  Pac.  By.  Co.  (No.  3079)  138  Pac. 
103.  All  ot  these  cases  were  submitted  at  the 
same  time.  The  tracts  involved  In  the  series 
of  cases,  except  one,  were  sold  as  tidelands. 
The  one  exception  inyolves  tbe  land  embraced 
in  No.  8077,  and  was  sold  as  swamp  land. 
We  take  up  the  present  case,  wbi<di  involves 
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tldelond  locatton  132  alone,  because  It  pre- 
sents tbe  two  main  questions  upon  which  all 
of  the  cases  depend,  and  is  free  from  other 
(tuestlons  of  imirartanoe  which  may  be  better 
treated  in  connection  with  the  particular  case 
Id  which  they  arise.  Our  discussion  and  con- 
clusions upon  these  two  principal  questions 
will  apply  to  and  control  all  of  the  cases. 
It  is  conceded  that  San  Pedro  Bay  is  and 
always  has  been  navigable  waters  of  this 
state  and  of  the  United  States.  The  applica- 
tion and  survey  for  tldeland  location  132  was 
approved  on  April  21,  1886,  payment  was 
made  in  fall  on  May  4,  1886,  the  certificate 
was  issued  on  that  day,  and  a  patent  was  Is- 
sued on  May  31,  1887,  to  Merick  Reynolds, 
under  whom  the  defendants  claim  title. 

The  land  has  been  occupied  by  the  parties 
defendant  and  others  in  privity  with  them 
under  wharf  franchises,  and  improvements 
for  purposes  of  navigation  have  been  made 
thereon  in  pursuance  of  said  franchises. 
Those  franchises  and  improvements,  by  stip- 
ulation of  the  parties,  were  withdrawn  from 
consideration,  and  were  not  adjudicated  by 
the  court  below.  Whatever  rights  the  parties 
may  have  thereto  wIU  remain  unaffected  by 
our  judgment  on  the  appeals.  The  superior 
court  gave  Judgment  for  the  plainUfT,  declar- 
ing the  Reynolds  patent  void,  and  that  the 
defendants  have  no  interest  In  the  land  under 
it  The  tract  la  all  below  the  line  of  ordi- 
nary high  tide. 

In  speaking  of  the  tidelands  in  controversy, 
we  are  to  be  understood  as  referring  only  to 
the  land  lying  between  the  ordinary  high 
and  low  tide  lines.  Some  of  the  land  involv- 
ed in  some  of  the  cases  is  submerged  land, 
below  the  line  of  ordinary  low  tide. 

The  two  principal  questions  mentioned  are, 
first,  the  effect  of  a  patent  issued  under  the 
provisions  of  the  Political  Code  for  tbe  sale 
of  swamp  and  overflowed,  salt-marsh,  and 
tide  lands,  upon  the  public  easement  for  nav- 
igation and  fishery,  and  upon  the  title  of  the 
state  to  the  soil ;  second,  tbe  effect  of  tbe  act 
of  February  20, 1872,  purporting  to  create  the 
town  of  Wilmington,  to  bring  into  operation 
certain  statutory  and  constitutional  provi- 
sions reserving  swamp  and  tide  lands  from 
sale. 

1.  The  effect  of  a  patent  for  tidelands: 
These  patents  were  Issued  under  and  in  pur- 
suance of  the  laws  of  the  state  of  California 
providing  for  tbe  sale  by  the  state  of  swamp 
and  overflowed,  salt-marsh,  and  tide  lands, 
being  article  2,  c  1,  tit  8,  pt  3,  of  the  Polit- 
ical Code,  embracing  sections  3440  to  3493%, 
inclusive.  It  is  admitted  on  behalf  of  plain- 
tiff that  the  proceedings  leading  up  to  and 
including  the  issuance  of  these  patents  were 
regular  in  form,  and  according  to  the  provi- 
sions of  the  law  above  mentioned  In  force  at 
the  time.  The  plaintiff  claims  that  the  pat- 
ents to  the  lands  sold  as  tidelands  are  in- 
valid, because  the  land  is  not  and  never  has 
beea  suitable  for  agriculture,  or  reclaimable 
for   agricnltnral  purposes,   and   either  lies 


wholly  under  navigable  waters,  or  Is  covered 
by  the  water  at  ordinary  high  tide,  being 
of  that  class  of  land  which  the  state  acquired 
solely  by  virtue  of  lbs  sovereignty,  and  held  in 
trust  for  tbe  public  uses  of  navigation  and 
fishery. 

[1]  It  is  a  well-established  proposition  that 
the  lands  lying  between  the  lines  of  ordinary 
high  and  low  tide,  as  well  as  that  within  a 
bay  or  harbor,  and  permanently  covered  by 
its  waters,  belong  to  the  state  In  Its  sovereign 
character,  and  are  held  in  trust  for  the  public 
purposes  of  navigation  and  fishery.  A  pub- 
lic easement  and  servitude  exists  over  these 
lands  for  those  purposes.  In  Martin  v.  Wad- 
dell,  41  U.  S.  (16  Pet)  410, 10  L.  Ed.  997,  Chief 
Justice  Taney  said:  "When  the  revolution 
took  place,  the  people  of  each  state  became 
themselves  sovereign,  and  in  that  character 
hold  the  absolute  right  to  all  their  navigable 
waters,  and  the  soils  under  them,  for  their 
own  common  use."  In  Illinois  C.  By.  T.  Il- 
linois, 146  U.  S.  452,  13  Sup.  Ct  118,  36  L. 
Ed.  1018,  the  court  deflned  this  trust  as  fol- 
lows: "It  is  a  title  held  In  trust  for  the  peo- 
ple of  the  state  that  they  may  enjoy  tbe  navi- 
gation of  the  waters,  carry  on  commerce  over 
them,  and  have  the  liberty  of  fishing  thereiii 
freed  from  the  obstruction  or  interference  of 
private  parties.  •  ♦  •  The  control  of  the 
state  for  tbe  purposes  of  the  trust  can  never 
be  lost  except  as  to  such  parcels  as  are  used 
in  promoting  the  interests  of  the  public  there- 
in, or  can  be  disposed  of  without  any  sub- 
stantial impairment  of  the  public  interest  in 
the  lands  and  waters  remaining."  In  Ward 
V.  Mulford,  32  CaL  372,  tbe  court  said:  "Sucb 
land  is  held  by  the  state  In  trust  and  for  the 
benefit  of  the  people.  The  right  of  the  state 
Is  subservient  to  the  public  rights  of  naviga- 
tion and  fishery,  and  theoretically,  at  least, 
the  state  can  make  no  disposition  of  them 
prejudicial  to  the  right  of  the  public  to  use 
them  for  the  purposes  of  navigation  and  fish- 
ery, and,  whatever  disposition  she  does  make 
of  them,  ber  grantee  takes  them  upon  the  same 
terms  upon  which  she  holds  them,  and  of 
course  subject  to  the  public  rights  above  men- 
tioned." To  tbe  same  effect  see  Eldrldge  v. 
Cowell,  4  Cal.  87;  Guy  v.  Hermance,  5  Cal. 
74,  63  Am.  Dec  85 ;  Lux  v.  Haggin,  69  Cal. 
265,  4  Pac.  919, 10  Pac.  674;  Oakland  v.  Oak- 
land W.  F.  Co.,  118  Cal.  183,  60  Pac  277; 
People  T.  Kerber,  152  Cal.  733,  93  Pac  878, 
125  Am.  St  Bep.  93;  Messenger  v.  Kingsbury, 
158  Cal.  613, 112  Pac  65;  Forestier  v.  John- 
son, 164  CaL  30,  127  Pac  156;  Shivley  v. 
Bowlby,  152  U.  8.  29,  14  Sup.  Ct  548,  38  L. 
Ed.  331;  United  States  v.  Chandler-Dunbar 
Co.,  229  U.  S.  53,  33  Sup.  Ct  667,  57  L.  Ed. 
1063,  decided  by  the  Supreme  Court  of  Unit- 
ed States  May  26,  1913. 

[2]  It  is  also  settled  that  in  the  adminis- 
tration of  this  trust  when  tbe  plan  or  system 
of  improvement  or  development  adopted  by 
the  state  for  the  promotion  of  navigation  and 
commerce  cuts  off  a  part  of  these  tidelands 
or  submerged  lands  from  the  Du|)llc  chaiuiels. 
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80  that  tbey  are  no  longer  naeful  for  naviga- 
tion, the  state  may  thereupon  sell  and  dispose 
of  such  excluded  lands  Into  private  ownership 
or  private  uses,  thereby  destroying  the  pub- 
lic easement  In  such  portion  of  the  lands,  and 
giving  them  over  to  the  grantee,  free  from 
public  control  and  nse.  On  this  subject,  In 
Illinois  G.  Ry.  t.  Illinois,  supra,  the  court 
said:  "It  is  grants  of  parcels  of  lands  under 
navigable  waters  that  may  afTord  the  founda- 
tion for  wharves,  piers,  docks,  and  other 
stmctures  In  aid  of  commerce,  and  grants  of 
parcels  which,  being  occupied,  do  not  sub- 
stantially Impair  the  public  interest  in  the 
lands  and  waters  remaining  that  are  chiefly 
considered  and  sustained  in  the  adjudged 
cases  as  a  valid  exercise  of  legislative  pow- 
er consistently  with  the  trust  to  the  public 
upon  which  such  lands  are  held  by  the  state." 
Ward  v.  Mulford,  supra ;  Taylor  v.  Underbill, 
40  C^l.  473 ;  Kimball  y.  Macpherson,  46  Cal. 
107, 108 ;  Oakland  v.  Oakland  W.  F.  Co.,  supra, 
118  CaL  184,  50  Pac.  277 ;  People  v.  Kerber, 
supra;  Messenger  v.  Kingsbury,  supra.  The 
most  striking  instance  of  the  exercise  of  this 
povrer  of  the  absolute  disposition  of  such  tide 
or  submerged  lands  by  the  state  of  California 
is  found  in  the  laws  providing  for  the  im- 
provement of  the  water  front  of  San  Fran- 
cisco. By  these  laws  the  water  front  line 
was  fixed,  cutting  oft  from  navigation  a  large 
«rea  of  land  which  was  subject  to  the  dally 
flux  and  reflux  of  the  tides,  and  part  of  the 
lands  always  under  water,  upon  which  line 
a  sea  wall  was  constructed,  and  the  area 
landward  of  this  wall  was  subsequently  sur- 
veyed into  lots  and  streets,  sold  into  private 
ownership,  and  filled  in  for  private  nse.  This 
area  now  constitutes  a  large  portion  of  the 
business  section  of  San  Francisco.  The  fol- 
lowing cases  recognize  the  authority  of  the 
state  to  make  such  absolute  disposition  of 
these  particular  lands:  BIdrtdge  v.  Cow^, 
snpra;  Guy  v.  Hermance,  sapra;  Hyman  v. 
Read,  18  Cal.  444;  Holladay  t.  Frisble,  15 
Cal.  634;  Wheeler  v.  Miller,  16  Cal.  125; 
Seabnry  v.  Arthur,  28  Cal.  142;  People  v. 
Elnmpke,  41  Oal.  277;  Knight  t.  Halght,  51 
Cal.  171;  Friedman  v.  Nelson,  63  Cal.  589; 
Le  Roy  ▼.  Dnnkerly,  64  CaL  469;  Knight  ▼. 
Roche,  66  CaL  21;  People  v.  WllUams,  64 
Cal.  498,  2  Fa&  393;  San  Francisco  ▼.  Straut, 
84  Cal.  124,  24  Pac.  814. 

In  view  of  these  well-settled  propositions, 
it  Is  obvious  that  the  claim  of  the  plaintiff  to 
the  effect  that  such  lands  cannot,  under  any 
circumstances,  be  alienated  in  fee  to  private 
parties  to  the  exclusion  of  the  public  cannot 
be  sustained.  The  main  contention  of  the 
plaintiff  with  respect  to  this  and  all  the  oth- 
er of  the  series  of  cases  above  mentioned  is 
that  the  provisions  of  the  Political  Code 
aforesaid,  under  which  the  predecessors  in 
Interest  of  the  respective  defendants  obtained 
such  title  as  the  defendants  have  to  the  land, 
were  not  enacted  by  the  Legislature  in  pur- 
suance of  any  design  to  promote,  regulate, 
or  control  navigation,  but  were  a  part  of  the 


scheme  or  system  designed  for  the  sale  of 
proprietary  lands  of  the  state  suitable  for 
reclamation  and  agriculture,  and  hence  that 
these  provisions  do  not  authorizb  the  sale 
into  private  ownership  of  tldelands  lying  up- 
on a  navigable  bay,  and  suitable  for  use  In 
furtherance  of  navigation,  or  that,  if  these 
laws  do  authorize  the  sale  of  the  title  to  the 
soil  of  lands  of  this  character,  they  were 
not  intended  to  affect  the  public  rights  of 
navigation  or  fishery,  and  do  not  give  to  the 
patentee  anything  more  than  the  title  to  the 
soil  subject  to  the  aforesaid  public  rights 
and  uses.  The  defendants  contend  that 
these  laws  were  Intended  to  and  do  author- 
ize the  sale  of  such  lands  to  private  use, 
that  they  are,  in  effect,  a  decision  by  the 
state  that  the  tldelands  which  Us  officers 
may  thereafter  sell  imder  these  laws  are 
unnecessary  for  navigation  or  fishery,  and 
that  the  state's  decision  thus  made  in  re- 
gard to  this  matter  Is  conclusive.  The  pre- 
cise task  before  us,  therefore,  is  to  ascertain 
whether  these  statutes  were  designed  merely 
to  authorize  the  transfer  of  the  title  of  the 
soil  for  such  private  use  as  should  not  In- 
terfere with  the  public  rights  of  navigation 
and  fishery,  and  subject  always  to  the  public 
use,  or  whether  the  intent  was  to  destroy  the 
public  use  entirely,  and  convey  the  land  in 
fee. 

[3]  We  had  this  question  nnder  consider- 
ation In  the  recent  case  of  Forestler  v. 
Johnson,  supra.  The  plaintiff  in  that  case 
had  purchased  from  the  state,  as  tldelands, 
premises  embraced  In  a  navigable  bay  open- 
ing into  the  bay  of  San  Francisco,  known  as 
"Fly's  Bay."  He  sued  to  enjoin  the  defend- 
ants from  trespassing  thereon  by  navigating 
boats  over  the  water  for  the  purpose  of  hunt- 
ing and  fishing  at  times  when  the  land  was 
covered  with  water.  The  defendants  claim- 
ed no  rights  over  the  land,  except  the  right 
as  citizens  of  the  state  to  exercise  the  pub- 
lic right  of  navigation,  and,  while  doing  so, 
to  fish  or  hunt  over  the  premises.  The  great- 
er part  of  the  bay  was  covered  and  uncov- 
ered daily  by  the  tides.  The  nature  of  the 
right  asserted  by  the  defendants,  and  their 
admission  as  to  the  title  to  the  soil,  made  it 
unnecessary  to  determine  whether  or  not  the 
patent  conveyed  such  title.  The  case  pre- 
sented the  question  whether  a  patent  for 
tldelands,  under  these  laws,  terminated  the 
public  right  of  navigation  and  fishery  over 
the  land  embraced  therein.  It  was  held 
that  the  patent  did  not  terminate  these  pub- 
lic uses,  but  merely  conveyed  to  the  patentee 
the  title  to  the  soil  subject  to  the  public 
right  of  navigation  and  fishery,  and  that 
the  plaintiff  was  not  entitled  to  enjoin  the 
defendants  from  exercising  these  public 
rlghta  In  this  connection  the  court  referred 
to  article  15,  {  2,  of  the  Constitution,  which 
is  as  follows:  "No  individual,  partnership  or 
corporation,  claiming  or  possessing  the  fron- 
tage of  tidal  lands  of  a  hartx>r,  ba^,  inlet, 
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estuary,  or  otber  navigable  water  In  tills 
state,  shall  be  permitted  to  exclude  the  right 
of  way  to  such  water  whenever  It  Is  requir- 
ed for  any  public  purpose,  nor  to  destroy  or 
obstruct  the  free  navigation  of  such  water; 
and  the  Legislature  shall  enact  such  laws  as 
will  give  the  most  liberal  construction  to 
this  provision,  so  that  access  to  the  naviga- 
ble waters  of  this  state  shall  be  always  at- 
tainable for  the  people  thereof."  The  pro- 
visions of  the  Constitution  are  mandatory 
and  prohibitory.  They  are  binding  uimn 
every  department  of  the  state  government, 
legislative,  executive,  and  judicial.  Article 
1,  I  22.  All  previous  laws  inconslBtent  there- 
with ceased  to  be  eCTective  uimn  the  adoption 
thereof.  Article  22,  i  1.  The  effect  of  the 
section  above  quoted  Is  that,  no  matter  what 
effect  a  subsequent  sale  of  tidelands  may 
have  to  pass  title  to  the  soil  of  the  tidal  lands 
of  a  navigable  bay,  such  as  that  of  San 
Pedro  or  Wilmington,  it  cannot  be  effective 
to  give  the  patentee  a  right  to  destroy,  ob- 
struct, or  injuriously  affect  the  public  right 
of  navigation  In  the  waters  thereof.  Since 
the  adoption  of  that  Constitution  in  1879,  if 
not  before,  grants  of  such  lands  by  the  state 
carry,  at  moat,  only  the  title  to  the  soil  sub- 
ject to  the  public  right  of  navigation.  This, 
of  necessity,  would  save  to  the  state,  or  its 
authorized  agencies,  the  right  to  enter  upon 
such  lands  and  make  such  erections  thereon, 
or  changes  therein,  as  it  may  find  necessary 
or  advisable  to  adapt  the  premises  for  use 
In  navigation,  and  provide  access  thereto  for 
that  purpose,  or  in  furtherance  thereof. 

The  record  in  these  several  cases  shows 
that  the  purchasers  of  the  tidelands,  under 
whom  the  defendants  claim,  paid  the  pur- 
chase money  for  their  respective  lands  after 
the  Constitution  of  1879  took  effect  The 
earliest  payment  made  was  under  tldeland 
location  No.  67,  covering  land  involved  in 
L.  A.  No.  3067,  entitled  the  People,  etc.,  v. 
Banning  Co.  et  aL  The  first  installment  of  the 
purchas^  money  under  that  location  was  paid 
to  the  state  on  March  6,  1880.  The  conse- 
quence is,  under  the  authorities  about  to  be 
cited,  that  the  several  purchasers  had  no 
vested  right  in  the  land,  or  any  enforceable 
contract  against  the  state  for  the  purchase 
thereof,  at  the  time  the  Constitution  of  1879 
took  effect  Hence  it  follows  that,  regard- 
less of  the  question  whether  the  provisions 
of  the  Political  Code  were  intended  to  au- 
thorize a  sale  in  fee  or  not,  the  sales  made 
under  it  after  the  Constitution  took  effect, 
including  those  to  the  predecessors  of  the  de- 
fendant, are  all  impressed  with  the  limita- 
tions, reservations,  and  qualifications  impos- 
ed by  the  aforesaid  provision,  and  the  es- 
tates held  by  the  defendants  are  subject 
thereto.  In  Messenger  v.  Kingsbury,  supra, 
IBS  Cal.  615,  112  Pac.  67,  it  is  said  that  "an 
applicant  who  has  merely  filed  his  affidavit 
and  application  to  purchase,  without  paying 
any  part  of  the  purchase  price,"  under  the 
provisions  of  the  Political  Code  for  the  sale 


of  tidelands,  "has  no  such  vested  right  as 
will  prevent  a  termination  of  the  opportunity 
to  purchase  upon  a  repeal  of  the  law  provid- 
ing for  such  sale."  See,  also,  Polk  v.  Sleep- • 
er,  168  CaL  634, 112  Pac.  179,  and  cases  there 
dted.  The  decision  In  Hinckley  v.  Fowler, 
43  Cal.  63,  so  far  as  It  announces  the  rule 
that  the  filing  of  the  application  creates  a 
contract  binding  on  the  state  before  any  part 
of  the  price  is  paid,  must  be  considered  as 
overruled  by  the  later  decisions.  Upon  the 
same  principle,  such  applicant  had  no  such 
vested  right  as  would  prevent  the  state  from 
altering  the  conditions  of  the  sale,  and  add- 
ing a  reservation  withholding  a  part  of  the 
estate  previously  offered,  so  that  the  pur- 
chaser who  thereafter  completed  a  sale, 
under  a  previous  application,  but  vrithout 
previous  payment,  would  take  the  title  of 
the  state,  subject  to  such  restrictions,  lim- 
itations, and  reservations  as  the  state  had 
determined  to  Insert  in  the  meantime.  This 
principle  has  often  been  decided,  and  is  thor- 
oughly established  by  the  cases  referred  to 
in  the  opinion  in  the  Messenger  Case.  Wck- 
art  V.  Campbell,  39  Cal.  266;  Johnson  v. 
Squires,  66  Cal.  103;  Dillon  v.  Saloude,  68 
Cal.  267,  9  Pac.  162;  Urton  T.  Wilson,  65 
Cal.  11,  2  Pac.  411;  Mosely  v.  Torrence,  71 
CaL  818, 12  Pac.  430;  Mauley  v.  Cunningham, 
72  Cal.  236,  18  Pac.  622;  Enauber  v.  Big- 
gins, 117  CaL  461,  49  Pac.  466.  The  neces- 
sary conclusion  from  these  authorities  and 
these  facts  is  that  the  defendants,  as  against 
the  state  of  California,  do  not  bold  the  en- 
tire title  and  interest  in  the  tidelands;  but 
that  their  respective  estates  in  such  land, 
if  any  they  have,  are  each  subject  to  the 
easement  and  servitude  of  the  public  for  pur- 
poses of  navigation,  and  for  commerce  by 
means  of  navigation,  and  to  the  public  right 
of  free  access  to  the  navigable  waters  over 
the  frontage,  whenever  It  Is  necessary  for 
such  public  purpose. 

The  same  conclusion  follows  from  a  con- 
sideration 6t  the  provisions  of  tiie  Political' 
Code,  apart  from  the  effect  of  the  Constitu- 
tion thereon.  We  so  held  in  Forestier  v. 
Johnson,  supra.  Owing  to  the  much  greater- 
interests  here  involved,  and  the  much  more- 
elaborate  argument  in  the  present  cases,  we 
think  it  proper  to  treat  the  subject  further. 
The  dates  and  pages  of  the  official  volumes 
where  are  found  the  previous  statutes  out  of 
which  grew  the  provisions  of  the  Political 
Code  relating  to  the  sale  of  swamp  and  over- 
flowed, salt-marsh,  and  tide  lands  are  as 
follows:  Act  of  April  28,  1866  (Stats.  1856,  p. 
189) ;  act  of  April  21,  1858  (Stats.  1858,  p. 
198),  amending  act  of  1859  (Stats.  1859,  p. 
340) ,  amending  and  confirming  act  of  May  14.. 
1861  (Stats.  1861,  p.  363);  act  of  May  13, 
1861,  the  first  provision  for  reclamation  dis- 
tricts (Stats.  1861,  p.  355) ;  act  of  April  27, 
1863,  providing  a  general  scheme  for  the  sale- 
of  all  state  lands,  including  the  swamp  and 
overfiowed  and  all  other  proprietary  lands, 
and  also  tidelands  (Stats.  1863,_p.  691) ;  ^ctL 
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for  the  reclamation  of  salt-marab  and  tide 
lands,  April  27,  1863  (Stats.  1863,  p.  684),  re- 
rlslng  act  of  March  28,  1868,  embracing  all 
classes  of  land  belonging  to  the  state,  and  re- 
pealing all  other  laws  on  the  subject  (Stats. 
1887-68,  p.  607) ;  act  of  March  27,  1872,  le- 
galizing sales  and  patents  of  swamp  and 
overflowed,  salt-marsh,  and  tldelands  where 
mistake  had  been  made  In  designating  the 
class  of  land  (Stats.  1871-72,  p.  622). 

But,  although  the  above-cited  acts  show 
that  the  sale  of  tldelands  was  authorized  by 
the  various  statutes  enacted  after  1859,  It  Is 
apparent  from  their  provisions  that  It  was 
not  done  In  the  Interest  of  navigation,  or 
with  any  reference  whatever  to  navigation. 
The  only  provision  having  any  tendency  to 
protect  or  preserve  the  public  easement  for 
navigation,  prior  to  the  year  1870,  consisted 
of  reservations  of  lands  in  and  within  a  spec- 
ified distance  of  certain  dtles,  and  there- 
after, and  until  1901,  of  lands  within  five 
miles  of  named  cities,  and  within  two  miles 
of  aU  other  incori>orated  towns  and  cities. 
From  and  after  190i  the  statute  reserved 
tldelands  only  within  those  limits.  These  res- 
ervations, prior  to  1901,  applied  to  swamp 
and  overfiowed  lands,  as  well  as  tldelands. 
The  puriMse  of  the  reservations  was  not  stat- 
ed In  any  of  the  statutes.  As  they  applied, 
prior  to  1901,  to  both  swamp  lands  and  tide- 
lands,  the  former  of  which  was  not  held  in 
trust  by  the  sta'te  for  navigation,  but  was 
proprietary  land,  for  the  most  part  far  from 
navigable  water,  it  is  clear  that  even  the  res- 
ervations were  not  made  solely  in  the  inter- 
est ot  navigation. 

There  has  never  been  any  provision  re- 
garding navigation  in  any  of  these  statutes, 
and  no  inquiry  or  determination  on  the  sub- 
ject, or  In  reference  to  it,  was  authorised. 
No  board  or  officer  was  given  any  discretion 
or  authority  to  ascertain  whether  any  land 
applied  for  was  or  was  not  required  for  pur- 
poses of  navigation,  or  what  effect  their  rec- 
lamation or  use  for  private  purposes  would 
have  upon  navigation  and  commerce. '  The 
surveyor-general's  approval  of  the  applica- 
tion and  survey  was  necessary.  But  this  re- 
quirement applied  only  to  the  form  of  the 
survey  and  application,  and  the  qualifica- 
tions of  the  applicant  It  did  not  empower 
him  to  reject  the  application,  on  the  ground 
that  the  land  was  not  suitable  for  cultiva- 
tion, or  that  it  was  needed  for  navigation, 
or  that  its  sale  to  private  use  would  inter- 
fere with  or  destroy  the  public  easement  to 
wMdi  such  land  Is  dedicated.  The  applicant 
determined  what  land  he  desired  to  buy,  he 
caused  it  to  be  surveyed,  if  that  had  not  al- 
ready been  done,  he  made  his  application, 
and.  If  he  was  a  person  qualified  to  buy,  and 
his  proceedings  were  regular  in  form,  he 
thereupon  became  entitled  to  complete  the 
purchase,  and  could  compel  the  officers  of 
the  state  to  execute  the  title  papers  neces- 
sary to  convey  it  to  him,  on  payment  of  the 
fixed  price  of  $1  an  acra 


The  tldelands  embraced  In  these  statutes, 
under  the  generally  accepted  meaning  of  that 
term,  includes  the  entire  sea  beach  from  the 
Oregon  line  to  Mexico  and  the  shores  of  ev- 
ery bay,  inlet,  estuary,  and  navigable  stream 
as  far  up  as  tide  water  goes,  and  until  it 
meets  the  lands  made  swampy  by  the  over- 
flow and  seepage  of  fresh-water  streams.  It 
is  not  to  be  assumed  that  the  state,  which  is 
bound  by  the  public  trust  to  protect  and  pre- 
serve this  public  easement  and  use,  should 
have  Intentionally  abdicated  the  trust  as  to 
all  land  not  within  the  very  limited  areas  of 
the  reservations,  and  directed  the  sale  of 
any  and  every  other  part  of  the  land  along 
the  shores  and  beaches  to  exclusive  private 
use,  to  the  destruction  of  the  paramount  pub- 
lic easement,  which  It  was  Its  duty  to  pro- 
tect, and  for  the  protection  and  regulation  of 
which  it  received  its  title  to  snch  lands. 

The  history  of  the  legislation  on  the  sub- 
ject plainly  shows  that  the  object  of  the  Leg- 
islature has  been  to  secure  the  reclamation 
of  land  suitable  for  agriculture,  and  make  it 
productive.  The  first  statutes,  those  of  1866 
and  1858,  with  the  amendment  of  1859,  pro- 
vided only  for  the  sale  of  swamp  lands. 
These  embraced  large  areas  in  the  interior 
of  the  state,  situated  in  the  San  Joaquin  and 
Sacramento  valleys,  and  extending  down  to 
tide  water  In  the  bay  ot  San  Francisco, 
niere  the  tide  fiats  in  many  places  merged 
into  them  imperceptibly,  making  it  difficult 
to  distinguish  between  than.  The  act  of 
May  18,  1861,  was  the  first  law' providing  for 
reclamation  districts.  Section  27  of  this  act 
declared  that  it  should  apply  equally  to 
tldelands  and  swamp  landa  No  law  at  that 
time  authorised  the  sale  of  tldelands.  The 
next  day,  by  the  act  ot  May  14,  1861,  all 
sales  of  tldelands  made  imder  tiie  swamp 
land  sale  acts  were  ratified  and  confirmed, 
and  it  was  also  provided  that  thereafter  any 
unsold  tideland  could  be  purchased  under 
the  laws  for  the  sale  of  swamp  and  over- 
flowed lands,  referring  to  said  acts  of  1868 
and  '1859.  The  inclusion  of  tldelands  in  the 
laws  authorizing  the  sale  of  swamp  lands 
thus  appears  to  have  been  originally  due  to 
the  fact  that  some  of  that  class  of  land  had 
been  inadvertently  sold  by  the  officers  of 
the  state  as  swamp  land.  The  reclamation 
act  of  1861  was  superseded  by  the  act  of 
April  27,  1863  (Stats.  1863,  p.  684),  passed  on 
the  same  day  as  the  aforesaid  act  for  the 
sale  of  swamp  and  tide  lands.  Stats.  1863,  p. 
691.  Both  of  these  acts  classified  the  tide- 
lands  with  the  swamp  lands.  Ever  since 
1863  the  acts,  including  the  C!ode,  have  pro- 
vided for  the  sale  of  swamp  land  and  tide- 
lands  by  the  same  procedure,  and  have  also 
provided  for  reclamation  thereof  by  means 
of  public  reclamation  districts.  The  act  of 
Congress  donating  the  swamp  land  to  the 
state  declared  the  purpose  to  be  to  enable  the 
state  "to  construct  the  necessary  levees  and 
drains  to  reclaim"  such  lands,  and  the  dona- 
tion was  made  because  tb»  iMids  were  nnfit^T 
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for  cnltiTatlon  In  their  n&tnral  condition. 
Act  Sept  28.  1860,  C.  84  (9  Stats.  519).  WUle 
It  thus  appears  that  the  object  of  the  stat- 
utes has  been  the  sale  of  these  lands  In  or- 
der that  they  might  be  reclaimed  and  deyot- 
ed  to  agriculture,  no  provision  whatever  was 
made  for  the  separation  of  tidelands  fit 
only  for  reclamation  and  agriculture,  and 
never  covered  by  waters  which  could  be 
deemed  navigable,  from  those  situated  on 
the  shore  of  navigable  bays  and  rivers  and 
on  the  sea  beaches.  This  apparent  neglect 
and  failure  even  to  mention  the  paramount 
Interests  of  navigation  shows  that  there  was 
no  Intention  to  deal  with  that  subject,  or  to 
affect  the  public  easement  for  that  purpose. 

[4]  There  Is  also  a  rule  of  statutory  con- 
struction leading  to  the  same  conclusion.  A 
statute  will  not  be  construed  to  Impair  or 
limit  the  sovereign  power  of  the  state  to  act 
In  ite  governmental  capacity,  and  perform  Ua 
governmental  functions  In  behalf  of  the  pub- 
lic in  general,  unless  such  intent  clearly  ap- 
pears. "The  state  Is  not  bound  by  general 
words  in  a  statute,  which  would  operate  to 
trench  upon  its  sovereign  righta.  Injuriously 
affect  ite  capacity  to  perform  ite  functions, 
or  establish  a  right  against  it."  Mayrhofer 
V.  Board,  89  CaL  112,  26  Pac.  646,  23  Am.  St. 
Sep.  461.  This  case  decides  that  a  public 
schoolhouse  is  not  lienable  under  the  me- 
chanic's lien  law  applying  to  "property"  gen- 
eraUy,  and  without  express  limitation.  For 
further  lllnatratloxtf  It  has  been  held  that 
the  state  cannot  be  sued,  under  section  1060, 
Code  of  Civil  Procedure,  giving  a  right  of 
action  "by  one  person  against  another"  in 
certain  cases  (Whlttaker  v.  Tuolumne,  96 
Cat  101,  30  Pac.  1016);  that  a  school  dis- 
trict cannot  be  garnlsheed  as  a  "person" 
owing  the  Judgment  debtor,  under  section 
642,  Code  of  Civil  Procedure  (Skelly  v. 
School  Dist.  103  CaL  665,  87  Pac.  643) ;  that 
a  schoolhouse  Is  not  subject  to  assessment 
for  street  work,  although  the  language  of 
the  statute  would  Include  Ite  property  (Wit- 
ter V.  School  Dlst.,  121  Cal.  361,  63  Pac. 
905,  66  Am.  St  Rep.  88);  and  that  the 
state  Is  not  bound  by  a  statute  of  limita- 
tions purporting  to  apply  "In  all  cases"  (Buss 
▼.  Crichton,  117  Cal.  605,  49  Pac.  1043).  In 
Oakland  v.  Oakland  W.  F.  Co.,  supra,  118 
Cal.  183,  60  Pac.  286,  the  court  says :  "The 
several  states  hold  and  own  the  lands  cov- 
ered by  navigable  waters  within  their  re- 
spective boundaries  in  their  sovereign  ca- 
pacity, and  primarily  for  the  purpose  of  pre- 
serving and  Improving  the  public  rights  of 
navigation  and  fishery.  They  have  In  them  a 
double  right,  a  jus  publicum  and  a  Jus  pri- 
vatum. The  former  pertains  to  their  politi- 
cal power — ^their  sovereign  dominion — and 
cannot  be  irrevocably  alienated  or  materially 
impaired.  The  latter  Is  proprietary,  and  the 
subject  of  private  ownership ;  but  It  Is  alien- 
able only  In  strict  subordination  to  the  for- 
mer.   No  grant  of  lands  covered  by  navigable 


waters  can  be  made  which  will  impair  the 
power  of  a  subsequent  Legislature  to  regulate 
the  enjoyment  of  the  public  right  The  gran- 
tee takes  the  mere  proprietary  Interest  In  the 
soil,  and  holds  It  subject  to  the  public  ease- 
ment" We  take  It  that  the  court  In  the  last 
sentence  was  speaking  of  grante  of  tidelands 
made  before  the  public  easement  bad  been 
discontinued  and  abandoned  by  an  Improve- 
ment in  the  interest  of  navigation  leaving  it 
remote  from  the  water  front  and  useless  for 
navigation.  Where  a  grant  of  land  not  thus 
separated  Is  authorized  by  statute,  and  no 
reference  Is  made  to  the  matter  of  naviga- 
tion, under  the  rule  above  stated  the  proper 
construction  of  the  statute  is  that  it  was  in- 
tended only  to  dispose  of  the  Jus  privatum, 
leaving  the  public  easement  unimpaired  and 
unaffected,  subject  to  the  future  control  and 
regulation  of  the  state. 

As  stated  In  Forestler  r.  Johnson,  supra, 
the  dedslons  heretofore  made  by  this  court 
bold  that  these  statutes  do  not  allow  the 
alienation  of  tidelands- free  from  the  public 
easement  In  Taylor  r.  Underbill,  supra,  the 
court  said  that,  even  if  the  title  of  the  state 
should  pass  to  the  buyer,  upon  a  sale  under 
the  act  of  1868,  "it  would  not  authorize  him 
to  change  the  water  front  or  obstruct  navi- 
gation ;"  that  a  sale  to  authorize  such  change 
"must  be  done  in  the  Interest  of  commerce" ; 
and.  In  effect  that  the  advisability  of  such 
change  "must  first  be  determined  by  the  Leg- 
islature," and  that  no  such  right  "passes  to 
the  purchaser  under  the  laws  for  the  sale  of 
swamp  and  overflowed  land."  The  only,  law 
existing  at  that  time  for  the  sale  of  tldeland 
was  that  classing  It  with  swamp  and  over- 
flowed land.  In  People  v.  Russ,  132  Cal.  102, 
64  Pac.  Ill,  the  court  said  referring  to  the 
righte  of  the  owner  of  lands  bought  of  the 
state  under  the  provisions  of  the  Political 
Code  under  consideration:  "The  right  of 
the  public  in  the  use  of  a  stream  as  a  public 
highway  Is  paramount  to  any  right  which  the 
owner  of  the  land  has  to  reclaim  his  land 
from  overflow."  These  decisions  support  our 
construction. 

Other  decisions  go  further  and  declare  that 
these  laws  do  not  apply  to  tidelands  situated 
on  the  shores  of  the  ocean  between  high  and 
low  tide  lines,  and  that  a  patent  for  such 
land  conveys  no  title  to  the  patentee.  Peo- 
ple V.  Morrill,  26  CaL  386;  Kimball  v.  Mac- 
pherson,  46  CaL  103;  People  v.  Cowell,  60 
CaL  400;  Upbam  v.  Hosking,  62  Cal.  255, 
It  was  upon  these  decisions  that  the  court 
below  predicated  ite  conclusion  that  the  de- 
fendante  had  no  title  to  the  lands  in  contro- 
versy. In  view  of  the  very  plain  language 
of  the  statutes  describing  tidelands  among 
those  authorized  to  be  sold,  we  do  not  feel 
that  we  can  follow  these  decisions.  People 
V.  MorriU  Interpreted  the  act  of  May  14, 1861, 
in  connection  with  the  act  of  1858  as  amend- 
ed by  the  act  of  1859,  applying  only  to  the 
swamp  and  overflowed  lands.  jEhe  latta , 
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quired  tbat  the  porchaaer  shoald  make  oath 
that  the  lands  were  desired  for  the  purpose 
of  '^ttlement  and  reclamation  by  affiant," 
and  other  provlslona  showed  that  the  recla- 
mation was  contemplated  for  agricultural 
purposes.  The  act  of  ICay  14,  1881,  confirm- 
ed sales  of  tldelands  that  had  been  made  un- 
der the  previous  statutes,  and  authorised 
sales  thereafter,  under  the  same  statutes,  of 
any  unsold  tldelands.  Under  these  circum- 
stances the  court  held  that  only  lands  suit- 
able for  agriculture  were  included  in  the  au- 
thorization, and  tbat  tliere  was  no  authority 
therein  for  the  sale  of  tldelands  on  the  ocean 
beach.  The  subsequent  statutes,  of  1863  and 
after,  did  not  require  the  applicant  to  make 
oath  that  he  desired  the  lands  for  settlement 
and  reclamation,  and  their  language  plain- 
ly embraces  all  tldelands.  This  decision  is 
therefore  scarcely  to  be  considered  as  au- 
thority for  the  proposition  that  the  subse- 
quent acts  did  not  authorize  the  sale  of  the 
private  right  in  such  tldelands.  Kimball  t. 
Macpherson  and  People  v.  Cowell,  however, 
give  the  same  construction  to  the  acts  of 
1883  and  1868,  which,  in  effect,  are  the  same 
as  the  Political  Code,  holding  that  they  did 
not  authorize  the  sale  of  tldelands  on  the 
shore  of  the  ocean,  and  not  susceptible  of 
reclamation  for  agricultural  purposes.  Up- 
luun  T.  Hosklng  approves  the  previous  decl- 
Bions  (m  this  point,  but  held  that  the  particu- 
lar sale  In  question  there  was  validated  by 
the  corattve  act  of  1872  (Stets.  1871-72,  p. 
587).  It  Involved  land  in  Solano  county 
which  was  evidently  used  for  purposes  of 
navigation  and  commerce  only.  The  reason 
of  the  decision  is  not  very  clear>  Perhaps 
the  curative  act  was  considered  as.  In  effect, 
a  determination  by  the  state  that  the  tide- 
lands  which  had  been  applied  for  up  to  the 
date  of  the  act  were  not  necessary  for  navi- 
gation, or  could  be  disposed  of  without  detri- 
ment to  the  public  easement.  These  deci- 
sions follow  the  reasoning  of  the  court  in 
People  V.  Morrill,  without  considering  the 
obvious  difference  between  the  provisions  of 
the  respective  statutes.  The  idea  that  the 
state  held  a  double  right,  private  and  public. 
In  these  tldelands,  and  that  the  private  right 
was  proprietary,  as  were  the  swamp  lands 
with  which  tldelands  were  classed,  and  sub- 
ject to  a  similar  disposition,  and  that  this 
disposition  might  be  made  subject  to  the 
public  easement,  without  Injury  to  the  public 
right,  does  not  seem  to  have  been  suggested 
or  considered.  Mo  mention  Is  made  of  the 
practical  difficulty  arising  from  the  doctrine 
declared,  that  of  finding  a  means  of  deter- 
mining where  the  line  should  be  drawn  be- 
tween the  lands  authorized  to  be  sold  and 
those  not  within  the  legislative  intent.  The 
statutes  afford  no  means  for  such  differen- 
tiation. If  lands  on  the  sea  beach  alone  were 
to  be  considered  as  excluded,  there  would  be 
no  difficulty.  But  there  are  vast  bodies  of 
land  bordering  on  the  bay  of  San  Francisco 


and  other  navigable  bays  and  waters  In  the 
state  with  respect  to  which  the  doctrine 
would  produce  the  utmost  confusion  and  un- 
certainty. Parts  of  these  lands  are  as  In- 
capable of  reclamation  as  the  ocean  shore. 
Other  parts  might  be  reclaimed,  but  would 
obviously  be  much  more  useful  for  naviga- 
tion, or  would  be  absolutely  necessary  at  the 
present  time  for  that  purpose.  Other  ex- 
tensive areas  are  obviously  useless  for  navi- 
gation and  Indistinguishable  from  the  swamp 
lands  Into  which  they  merge.  There  are  all 
conceivable  varieties  of  conditions.  No  Une 
of  demarcation  or  classification  is  given. 
Mo  distinction  can  be  made  which  can  be  ap- 
plied with  certainty  to  all  locations.  The 
courts  wodid  be  compelled  to  legislate  or  to 
declare  that  all  tldelands  were  included  In 
the  authority.  The  only  practicable  theory  is 
to  hold  that  all  tideland  is  Included,  but  that 
the  public  right  was  not  Intoided  to  be  di- 
vested or  affected  by  a  sale  of  tldelands  un- 
der these  general  laws  relating  alike  both  to 
swamp  land  and  tldelands.  Our  opinion  Is 
that  these  decisions  should  not  be  wholly  fol- 
lowed; that  the  buyer  of  land  under  these 
statutes  receives  the  title  to  the  soil,  the  jus 
privatum,  subject  to  the  public  right  of  navi- 
gation, and  In  subordination  to  the  right  of 
the  state  to  take  possession  and  use  and  Im- 
prove It  for  that  purpose,  as  it  may  deem 
necessary.  In  this  way  the  public  right  will 
be  preserved,  and  the  private  right  of  the 
purchaser  will  be  given  as  full  effect  as  the 
public  interests  will  permit  The  purchaser 
will  not  obtain  the  absolute  ownership,  un- 
less the  public  authorities,  by  erecting  a  sea 
wall,  or  otherwise  Improving  the  premises 
for  navigation,  exclude  his  land  or  part 
thereof  from  the  pubUc  use,  and  it  becomes 
unnecessary  for  access  or  approaches  thereto, 
as  In  the  case  of  the  San  Francisco  water 
lots.  The  public  servitude  would  then  be 
removed  from  such  excluded  land. 

Our  conclusions  as  to  the  law  on  this  branch 
of  the  case  may  be  summarized  as  follows: 

(1)  The  tldelands  are,  and  from  the  begin- 
ning of  our  government  have  been,  dedicated 
to  the  public  use  for  the  purposes  of  naviga- 
tion and  fishery. 

(2)  The  title  to  these  lands  Is,  by  the 
people,  vested  In  the  state  in  trust  for  said 
public  uses.  The  administration  and  execu- 
tion of  this  trust  is  conmiltted  by  the  Consti- 
tution to  the  legislative  department,  subject 
to  certain  expressed  reservations  and  restric- 
tions. 

(3)  The  powers  of  the  state  as  trustee  are 
not  expressed.  They  are  commensurate  with 
the  duties  of  the  trust.  Every  trustee  has 
the  impUed  power  to  do  everything  necessary 
to  the  execution  and  administration  of  the 
trust 

(4)  As  the  state  has  the  powers  necessary 
to  the  execution  and  administration  of  the 
trust.  It  follows  that  it  may  dispose  of  these 
lands  in  the  administration  of  the4,rust  in 

Digitized  by  CjOOQIC 


88 


188  PACIFIC  BBPOBTER 


(Cal. 


such  manner  as  the  Interests  of  navigation 
may  require.  One  of  the  duties  of  the  trust 
Is  to  adapt  the  land  to  the  use  for  navigation 
In  the  best  manner.  If,  In  so  adapting  the 
tldelands  for  this  use,  it  Is  found  necessary 
or  advisable,  In  aid  of  the  use,  to  cut' off  por- 
tions of  It  from  access  to  navigable  water, 
so  that  It  become  nnavaOable  for  navigation, 
the  state  has  power  to  exclude  such  portions 
from  the  public  use,  and,  to  that  extent, 
revoke  the  original  dedication. 

(5)  When  this  has  been  done  in  the  regular 
administration  of  the  trust,  the  land  thus  ex- 
cluded from  use  for  navigation  may  become 
proprietary  land,  not  subject  to  the  public 
use,  and  It  may  then  be  alienated  Irrevocably 
by  the  state  for  private  use  to  private  Indi- 
viduals. 

[S]  (6)  When  the  state.  In  the  exercise  of 
Its  discretion  as  trustee,  has  decided-  that 
portions  of  the  tideland  should  be  thus  ex- 
cluded from  navigation,  and  sold  to  private 
use,  its  determination  is  conclusive  upon  the 
courts;  but  statutes  purporting  to  authorize 
an  abandonment  of  such  pubUc  use  wlU  be 
carefully  scanned  to  ascertain  whether  or  not 
such  was  the  legislative  Intention,  and  that 
Intent  must  be  clearly  expressed  or  neces- 
sarily Implied.  It  will  not  be  Implied  If  any 
other  Inference  is  reasonably  possible.  And 
If  any  interpretation  of  the  statute  Is  reason- 
ably possible  whidi  would  not  Involve  a 
destruction  of  the  public  use  or  an  Intention 
to  terminate  it  In  violation  of  the  trust,  the 
courts  will  give  the  statute  such  Interpre- 
tation. 

(7)  The  provlslonB  of  the  Political  Code  au- 
thorizing the  stile  of  the  swamp  and  tide 
lands  show  clearly  that  they  were  enacted 
without  any  consideration  of  the  interests  or 
necessities  of  navigation  over  tldelands,  that 
they  were  not  Intended  as  an  exercise 
of  the  power  of  administering  the  public 
trust  upon  which  the  state  holds  the  tide- 
land,  that  they  were  not  enacted  in  pursu- 
ance of  a  legislative  determination  that  such 
lands  were  not  necessary  for  navigation,  or 
as  a  decision  that  the  interests  of  navigation 
required  that  they  be  excluded  from  the  pub- 
lic use,  or  in  the  Interest  of  navigation.  If 
they  had  been  so  intended,  they  would  au- 
thorize the  alienation  of  practically  all  the 
tldelands  without  any  provision  for  the  pro- 
tection of  the  public  use,  and  would  result  In 
its  utter  destruction.  They  can  be  given 
some  effect  if  construed  to  authorize  the  sale 
of  such  land  subject  to  the  public  easements, 
the  purchaser  to  be  without  authority  to 
Interfere  with  such  use,  or  with  the  further 
administration  thereof  by  or  on  behalf  of  the 
state.  They  are  reasonably  susceptible  of 
that  Interpretation;  hence  they  will  be  so 
construed.  The  bolder  of  a  patent  from  the 
state  under  these  laws  will  have  the  naked 
title  to  the  soil. 

(8)  Section  2  of  article  15  of  the  state 
Constltntlon  deprives  the  Legislature  of  pow- 


er to  dispose  of  the  tldelands  fronting  upon 
navigable  water  so  as  to  entitle  the  grantee 
to  destroy  or  Interfere  with  the  public  ease- 
ment for  navigation.  It  also  to  that  extent 
repeals  all  laws  whldi  theretofore  may  have 
purported  to  authorize  such  alienation.  No 
payment  of  purchase  money  to  the  state  for 
any  of  the  tideland  In  question  was  made 
until  after  the  adoption  of  the  Constitution 
m  1879.  Hence  it  is  all  subject  to  the  restric- 
tion just  stated.  Therefore,  regardless  of  the 
question  of  the  true  construction  of  the  Po- 
litical Code  provisions  purporting  to  author- 
ize the  sale  of  tldelands,  the  patents  under 
which  the  several  defendants  claim  tldelands 
are  subject  to  the  constitutional  restriction, 
and  do  not  deprive  the  state  of  Its  power  as 
sovereign  trustee  to  adapt  and  Improve  these 
lands  for  navigation  as  it  may  see  fit  This 
provision,  however,  does  not  deprive  the 
Legislature  of  power  to  Improve  the  water 
front,  and  irrevocably  alienate  such  tideland 
as  may  thereby  be  rendered  inaccessible  and 
useless  for  navigation. 

(9)  If  any  part  of  the  tideland  in  contro- 
versy was  open  to  sale  when  the  sales  thereof 
were  made,  the  proper  judgment  would  be 
that  the  defendants  claiming  under  such 
patents  own  the  soil,  subject  to  the  easement 
of  the  public  for  the  public  uses  of  naviga- 
tion and  commerce,  and  to  the  right  of  the 
state,  as  administrator  and  controller  of 
these  public  uses  and  the  public  trust  there- 
for, to  enter  upon  and  possess  the  same  for 
the  preservation  and  advancement  of  the 
public  uses,  and  to  make  such  changes  and 
improvements  as  may  be  deemed  advisable 
for  those  purposes. 

It  Is  to  be  understood,  of  course,  that,  it 
the  state  has  sold  tldelands,  subject  to  the 
public  easement,  prior  to  making  improve- 
ments thereon  for  navigation,  as  It  may  do, 
it  cannot,  upon  putting  in  force  a  plan  for 
the  subsequent  Improvement  thereof,  retake 
the  absolute  title  without  compensation.  The 
purchaser  will  continue  to  hold  the  servient 
estate,  after  as  well  as  before  the  improve- 
ment, and,  if  at  any  time  the  public  easement 
and  use  Is  lawfully  and  permanently  aban- 
doned, the  purchaser  will  then  have  the  abso- 
lute and  complete  estate  In  the  land.  And 
before  any  such  Improvement  is  made  by  the 
state,  he  may  use  the  property  as  he  sees  fit, 
subject  to  the  power  of  the  state  to  abate 
any  nuisance  he  may  create  thereon,  and  to 
remove  any  purpresture  he  may  erect  thereon. 

[6]  (10)  With  regard  to  the  harbor  lines 
fixed  by  the  United  States,  it  Is  clear  that 
this  Is  the  equivalent  of  a  license  to  the  state 
to  fill  In  the  land  between  them  and  the 
shore,  either  before  or  after  the  erection 
of  a  wall  on  the  established  line.  And  until 
such  a  sea  wall  is  actually  made,  the  state 
may  Improve  for  navigation  the  space  be- 
tween such  established  line  for  the  wall  and 
the  shore  by  wharves  or  other  structures 
within  the  line. 
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It  appears  that  on  July  29,  1908,  tbe  au- 
thorized officers  of  the  United  States  estab- 
lished in  Wilmington  Bay,  otherwise  known 
as  tbe  inner  harbor  of  San  ^edro,  certain 
lines  as  pierhead  and  bulkhead  lines  for  said 
harbor.  A  large  part  of  the  lands  involved 
lie  between  these  lines  and  the  shore.  No 
sea  wall,  bulkheads,  piers,  or  other  improve- 
ments have  been  built  on  these  lines.  The 
defendants  claim  that  the  effect  of  fixing 
these  lines  is  to  divest  tbe  public  of  its  ease- 
ment for  navigation  over  the  lands  between 
the  lines  and  the  shore,  and  to  release  the 
same  to  private  use.  A  similar  question  was 
presented  in  People  v.  Kerber,  supra,  with 
regard  to  the  sea  wall  line  fixed  by  state  au- 
thority. The  court  said:  "The  establishment 
of  the  sea  wall  line  has  no  effect  whatever 
upon  the  character  of  the  waters  and  tide- 
lands  t>etween  it  and  the  shore  as  property 
devoted  to  use  for  navigation,  at  least,  until 
some  further  action  is  taken  looking  to  the 
erection  of  tbe  wall,  or  the  abandonment  of 
the  public  nse  of  the  waters  between  it  and 
the  shore."  See,  also.  People  v.  Williams,  64 
CaL  489,  2  Paa  393.  Moreover,  tbe  fixing  of 
the  bulkhead  line,  or  the  erection  of  a  sea 
wall,  does  not  contemplate  the  discontinuance 
or  vacation  of  the  public  use  of  all  the  land 
inside  the  line  or  wall.  Space  within  the 
pierhead  line  must  be  reserved  for  docks  and 
slips,  snd  space  inside  tbe  wall  may  be,  and 
usually  is,  required  for  wharves,  landings, 
and  approaches.  The  harbor  lines  in  this 
instance  were  fixed  by  the  United  States, 
which,  in  case  of  conflict,  is  the  superior 
power,  so  far  as  interstate  or  foreign  navi- 
gation and  commerce  is  concerned.  "Al- 
though the  title  to  the  shore  and  submerged 
soil  is  in  the  various  states  and  individual 
owners  under  them,  it  Is  always  subject  to 
the  servitude  in  respect  of  navigation  created 
in  favor  of  the  federal  government  by  the 
Constitution."  Oibson  v.  United  States,  166 
U.  S.  272,  17  Sup.  Ct.  579,  41  L.  Ed.  996; 
Gllman  v.  Philadelphia,  70  U.  S.  (3  WaU.)  725, 
18  L.  Ed.  96;  South  Carolina  v.  Georgia,  93 
U.  S.  9,  23  L.  Ed.  782. 

[7]  But  this  paramount  power  of  the  Unit- 
ed States  does  not  destroy  the  concurrent 
and  subordinate  power  and  authority  of  the 
state  to  regulate  and  control  tldelands  and 
waters  in  the  interest  of  navigation.  Each 
state  may  freely  do  so,  and  may  fix  other 
harbor  lines  differing  from  those  of  the  fed- 
eral authority,  so  long  as  they  do  not  inter- 
fere with  the  regulations  and  improvements 
of  the  United  States  made  in  furtherance  of 
Interstate  and  foreign  commerce.  Gibbons  v. 
Ogden,  22  U.  S.  (9  Wheat)  204,  6  L.  Ed.  23. 
For  the  present  therefore,  and  until  the 
federal  authority  interferes,  the  state  has  the 
same  interest  in  these  lands,  and  the  same 
power  over  them,  as  if  the  harbor  lines  had 
not  been  fixed  by  federal  authority.  The  de- 
fendants have  no  right  to  interfere  with  this 


power,  or  to  curtail  it,  on  the  ground  that 
the  United  States  may  do  so  in  the  future. 

[8]  One  of  the  patents  in  another  of  the 
series  of  cases  (People  v.  Banning  Co.  [Lk  A. 
No.  3057]  138  Pac.  100),  being  tldeland  loca- 
tion No.  67,  includes  within  its  lines  a  part 
of  the  channel  leading  up  to  the  old  Wilming- 
ton wharf,  and  embracing  land  which  is  and 
always  has  been  submerged.  As  we  are 
considering  here  the  main  questions  involved 
in  all  the  cases,  it  is  proper  to  say  that  the 
tldeland  laws  do  not  authorize  a  sale  of  land 
below  low  tide  in  any  case.  So  far  as  such  pat- 
ent or  any  other  of  the  patents  embrace  such 
land,  they  convey  no  title  whatever;  the 
officers  who  executed  them  being  without 
power  under  these  statutes  to  sell  or  convey 
lands  of  that  character. 

[I]  The  defendants  also  claim  that  their 
titles  are  validated  and  confirmed  by  section 
8  of  the  act  of  1893,  now  incorporated  into 
the  PoUtical  Code  as  section  34938,  to  the 
effect  that  all  uncanceled  certificates  and  pat- 
ents for  swamp  and  overflowed  lands,  belong- 
ing to  any  of  the  classes  described  in  section 
1  of  the  act  (section  3493m,  Pol.  Code),  are 
for  all  purposes  valid.  We  do  not  think  this 
statute,  either  as  originally  enacted  (Stats. 
1888,  p.  341),  or  as  incorporated  in  the  C!ode, 
applies  to  tldeland.  The  description  given 
in  the  first  section  Is  as  follows :  "Lands  un- 
covered by  the  recession  or  drainage  of  the 
waters  of  inland  lakes,  and  inuring  to  the 
state  by  virtue  of  her  sovereignty,  or  the 
swamp  and  overflowed  lands  not  segregated 
by  the  United  SUtes."  The  tttle  of  the  origi- 
nal act  was  "An  act  regulating  the  sale  of 
the  lands  uncovered  by  the  recession  or 
drainage  of  the  waters  of  inland  lakes,  and 
unsegregated  swamp  and  overflowed  lands, 
and  validating  sales  and  surveys  heretofore 
made."  -  No  mention  Is  there  made  of  tide- 
lands.  They  are  not  included  in  the  subject 
of  the  act,  and  it  is  not  to  be  presumed  that 
the  Legislature  intended  to  make  any  provi- 
sion concerning  them.  The  phrase,  "and 
inuring  to  the  state  by  virtue  of  her  sover- 
eignty," in  the  first  section,  was  not  Intend- 
ed to  designate  another  distinct  class  of  land, 
but  only  to  indicate  that  the  flrst-mentloned 
class  Included  only  the  lands  uncovered  by 
the  recession  of  navigable  lakes,  since  they 
belong  to  the  state  in  virtue  of  her  sovereign- 
ty, and  not  to  lands  beneath  unnavigable 
lakes,  which  belong  to  tbe  owners  of  the  ad- 
joining upland.  Civ.  C3ode,  {  830;  Oakland 
V.  Oakland  W.  F.  Co.,  supra,  118  Cal.  183, 
60  Paa  277;  Shively  v.  Bowlby,  supra,  152 
U.  S.  31,  42,  14  Sup.  Ct.  648,  38  L.  Ed.  331 ; 
Foss  V.  Johnstone,  158  Cal.  127, 110  Pac.  294. 

[10]  With  regard  to  the  swamp  lands  in- 
volved in  this  action.  It  is  to  be  noted  that 
the  validating  danse  of  section  3493s  pur- 
ports to  validate  all  previously  issued  pat- 
ents for  "any  lands  as  swamp  and  overflowed 
lands  which  belonged  to  any  of  the  classes 
described  in  section  349Sm,  whether  or  not 
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such  lands  were  segregated  or  sectlonlzed." 
The  only  classes  mentioned  In  the  previous 
section  were  (1)  "lands  uncovered  by  the 
recession  or  drainage  of  inland  lakes,"  (2) 
"swimp  and  overflowed  lands  not  segregated 
by  the  United  States."  The  Insertion  of  the 
words  "whether  segregated  or  not"  in  the 
validating  clause,  If  applied  to  swamp  lands, 
would  seem  without  meaning,  because  the 
only  swamp  land  patents  mentioned  as  val- 
idated were  those  for  lands  not  segregated. 
Some  light  is  thrown  on  the  meaning  by  sec- 
tion 3493t,  which  indicates  that  some  of  the 
uncovered  land  had  been  segregated  by  the 
United  States  as  swamp  and  overflowed  land 
prior  to  the  passage  of  the  act,  and  declares 
that  the  official  plats  thereof  are  to  be  deem- 
ed valid.  Mo  authority  existed  for  such  seg- 
regation as  swamp  land,  if  the  lake  was 
navigable,  since  the  land  would  then  belong 
to  the  state  in  virtue  of  its  sovereignty ;  but, 
owing  to  the  possible  doubt  as  to  whether 
such  lakes  were  navigable  or  not,  the  addl* 
tlonal  words  were  apparently  inserted  so  as 
to  include  patents  for  uncovered  lands,  if 
any,  that  had  been  segregated  as  swamp 
lands  upon  the  theory  that  the  lakes  were 
not  navigable.  It  is  a  matter  of  common 
knowledge  that  the  act  of  1893,  afterwards 
Incorporated  into  the  Code  as  aforesaid,  was 
passed  to  provide  for  the  disposition  of  the 
land  formerly  beneath  the  waters  of  Tulare 
Lake,  and  uncovered  by  its  recession,  much 
of  which  had  been  settled  upon  and  claimed 
as  part  of  the  swamp  and  overflowed  lands. 
It  cannot  be  claimed,  with  reason,  that  this 
validating  clause.  Intended  to  confirm  such 
claims,  was  understood  by  the  Legislature  to 
embrace  the  segregated  swamp  lands  through- 
out the  state.  We  therefore  hold  that,  with 
regard  to  swamp  lands,  it  applies  only  to 
unsegregated  lands  for  which  patents  or  cer- 
tificates may  have  been  issued. 

[11,12]  The  defendants  further  claim  that 
the  state  la  estopped  to  claim  title  to  these 
lands  by  reason  of  the  fact  that  they  were 
purchased  for  a  valuable  consideration, 
which  the  state  has  not  yet  returned  or  of- 
fered to  return.  This  proposition,  if  It  was 
otherwise  of  any  force,  is  answered,  as  to 
lands  not  reserved  from  sale,  by  our  conclu- 
sion that  the  patents  are  effective  to  carry 
title  to  the  soil.  The  defendants  have  receiv- 
ed a  consideration  for  their  money,  and  it 
Is  to  be  presumed  that  they  bought  with 
knowledge  of  the  law  on  the  subject  As  to 
lands  reserved  from  sale,  no  estoppel  against 
the  state  could  arise  from  the  mere  payment 
of  the  purchase  money. 

2.  The  other  question  presented  affects  the 
validity  of  these  patents  with  respect  to 
lands  situated  within  two  miles  of  the  cor- 
porate limits  of  the  town  of  Wilmington  as 
fixed  by  the  act  of  February  20,  1872,  pur- 
porting to  create  and  Incorporate  the  town 
of  Wilmington.  Stats.  1871-72,  p.  108.  The 
act  of  April  4,  1870,  excluded  from  sale  all 


land  within  two  miles  of  "any  town  or  vil- 
lage." Stats.  1869-70,  p.  877.  This  act  was 
in  force  at  the  time  the  act  Incorporating 
Wilmington  was  passed.  The  Political  Code 
was  enacted  at  the  legislative  session  of 
1872,  the  same  Legislature  which  incorporat- 
ed Wilmington.  Section  3488  of  the  Political 
Code,  prior  to  1001,  excluded-  from  the  oper- 
ation of  that  article  all  tidelands  or  swamp 
lands  within  two  miles  of  any  incorporated 
dty  or  town.  Section  3  of  article  16  of  the 
Constitution  of  1879  Is  as  follows :  All  tide- 
lands  within  two  mUes  of  any  incorporated 
city  or  town  in  this  state,  and  fronting  on 
the  waters  of  any  harbor,  estuary,  bay,  or 
inlet  used  for  the  purposes  of  navigation, 
shall  be  withheld  from  grant  or  sale  to  pri- 
vate persons,  partnerships,  or  corporations." 
All  the  lands  in  question  front  on  the  bay  of 
San  Pedro.  The  act  of  1872,  incorporating 
Wilmington,  was  repealed  by  the  Legislature 
on  March  12,  1887.  Stats.  1887,  pp.  108,  109. 
If,  in  point  of  law,  Wilmington  was  an  Incor- 
porated town,  within  the  meaning  of  the 
above  provision  of  the  Code  and  Constitution, 
during  the  interval  between  the  passage  and 
the  repeal  of  the  law,  then  all  proceedings 
to  purchase  the  lands  in  question,  taken  in 
that  interval,  would  be  invalid  with  respect 
to  land  within  the  two-mile  limit  A  consid- 
erable part  of  the  land  Involved  is  affected 
in  this  way.  The  affidavit  and  application 
of  J.  B.  Banning  for  the  purchase  of  tide- 
land  location  No.  144,  involved  in  L.  A.  No. 
3077,  were  filed  on  March  9, 1887,  three  days 
before  the  act  of  incorporation  was  repealed; 
but  the  application  was  not  approved  by  the 
surveyor  general  until  May  14,  1888,  and  all 
the  other  proceedings  also  occurred  after  the 
repeal.  The  proceedings  in  tldeland  lo- 
cations Nos.  57,  63,  64,  68,  and  69,  Involved 
in  Nos.  8057,  3058,  3059,  3061,  3077,  and  3056, 
were  all  taken  between  the  date  of  the  pas- 
sage of  the  incorporating  act  and  the  date  of 
its  repeal. 

[13]  We  do  not  think  that  the  validity  of 
tldeland  location  No.  144  is  affected  by  the 
fact  that  the  application  and  affidavit  there- 
for were  filed  with  the  surveyor  general 
tbree  days  before  the  repeal  of  the  incor- 
porating act  It  was  not  approved  until  long 
after  the  repeal.  It  remained  on  file  after 
the  rei>eal,  and  until  the  approval,  and  the 
filing  may  be  considered  as  having  been  ef- 
fective after  the  approval  as  well  as  before 
it  Until  the  approval,  it  was,  at  most, 
a  mere  unaccepted  offer  to  purchase.  It  did 
not  become  effective  until  it  was  accepted 
and  approved,  and  at  that  time  the  above 
restrictions  upon  the  power  of  the  state  of- 
ficers to  make  sales  of  land  bad  been  remov- 
ed by  the  repeal  of  the  incorporating  act 
and  the  consequent  destruction  of  the  mu- 
nicipal corporation.  No  impediment  to  the 
valid  disposition  of  the  soil  remained,  and 
no  essential  part  of  the  proceeding  occurred 
prior  to  the  repeaL 
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Tbe  other  of  Um  locatlonB  last  mentioned, 
BO  far  as  they  embrace  land  within  the 
two-mile  limit,  present  tbe  qneetion  whether 
or  not  Wilmington  was  an  Incorporated 
town  within  the  restrictlonB  and  reserva- 
tlODS  of  the  Gode  and  the  Constltntion.  Sec- 
tion 1  of  the  incorporating  act  declares  that 
the  tract  of  land  described,  containing  2,400 
acres,  "shall  hereafter  constitute  the  bound- 
aries of  and  be  known  and  named  tbe  town 
of  Wilmington."  Section  2,  so  far  as  ma- 
terial, is  as  follows:  "The  government  of 
said  town  shall  be  vested  in  a  board  of 
tmstees,  to  conidst  of  five  members,  a  town 
marshal,  assessor,  and  treasurer.  Said  town 
shall  be  a  body  iralltlc  and  corporate  by  the 
name  and  style  of  the  town  of  Wilmington, 
and  by  that  name  they  and  their  successors 
shall  be  known  in  law  and  have  perpetual 
succession,  and  may  sue  and  be  sued  In  all 
courts  and  In  all  actions  whatsoever.  *  *  *" 
Section  8  provided  that  the  town  officers 
should  be  elected  by  the  legal  voters  of  the 
town  on  the  first  Monday  of  April  of  1872, 
and  on  the  first  Monday  of  April  of  every 
year  thereafter,  at  an  election  to  be  held  for 
that  purpose.  Section  4  provided  that  for 
the  first  election  the  Justice  of  the  peace  of 
the  township  should  appoint  the  election  of- 
ficers, who  should  proceed  to  open  the  polls, 
recdve  the  votes,  and  declare  the  results. 
It  appears  from  the  evidence  that  at  the 
Instance  of  the  township  Justice  14  citizens 
met  prior  to  the  election  day,  and  nominated 
candidates  for  the  several  offices,  but  that, 
before  the  day  of  election  came,  the  general 
sentiment  of  the  citizens  was  that  the  In- 
corporation was  a  mistake,  and  they  did  not 
vote  at  the  election.  No  election  was  ever 
held,  and  no  person  or  persons  ever  acted  or 
assumed  to  act  as  officers  of  the  town  at  any 
time.  The  citizens  did  nothing  to  organize 
the  town  government  Upon  these  facts  the 
defmdants  contend  that  the  said  town  of 
Wilmington  was  never  incorporated,  and  that 
it  never  had  a  legal  corporate  existence.  The 
argument  is  that  the  state  could  not  erect 
any  territory  into  a  municipal  corporation 
without  the  consent  of  the  citizens  concerned, 
or  a  majority  of  them,  and  that,  in  the  ab- 
sence of  such  consent,  and  In  the  face  of  a 
refusal  to  consent,  the  attempt  to  incor- 
porate the  town  was  ineffectual  for  any  pur- 
pose. It  is  also  urged  that  the  act  of  the 
Legislature  was  a  mere  proposal  for  a  fu- 
ture incorporation,  intended  to  be  of  no  ef- 
fect whatever  until  It  was  accepted  by  the 
dtLzens,  and  a  corporate  organization  effect- 
ed, and  that,  by  their  refusal  to  accept  the 
corporate  franchise,  or  to  organize  under  It, 
the  dtlzens  rejected  the  proposal,  and  pre- 
vented the  creation  of  such  proposed  munici- 
pal corporation. 

The  Incorporating  act  was  passed  while 
the  Constltntion  of  1849  was  In  force.  The 
effect  of  the  act  depends  upon  the  terms  of 
that  ConstltatioiL     Section  1  of  article  4 


thereof  granted  all  tbe  legislative  power  of 
the  state  to  the  Senate  and  Assembly,  con- 
stituting the  Legislature,  subject,  of  course, 
to  such  limitations  as  the  Constitution  else- 
where Imposed.  Section  31  of  the  article 
provided  that  "corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created 
by  special  acts,  except  for  municipal  pur- 
poses." Section  37  provided  that  "It  shall 
be  the  duty  of  the  Legislature  to  provide  for 
the  organization  of  dtles  and  incorporated 
villages." 

[14]  "A  municipal  corporation  is  a  public 
institution,  created  for  public  purposes;  the 
munlclpallt7  is  a  political  subdivision  or 
department  of  the  state,  governed,  and  reg- 
ulated, and  constituted  by  public  law; 
•  •  •  the  original  power  to  control,  as 
well  as  to  create  them,  therefore,  Is  in  the 
Legislature."  Payne  v.  Treadwell,  16  Cal.  233. 
"Municipal  corporations  are  but  subordinate 
subdivisions  of  the  state  government,  which 
may  be  created,  altered,  or  abolished,  at  the 
will  of  the  Legislature."  San  Francisco  v. 
Canavan,  42  Cal.  557.  "A  municipal  corpo- 
ration is  but  a  branch  of  the  state  govern- 
ment, and  is  established  for  the  purpose  of 
aiding  the  Legislature  In  making  provision 
for  the  wants  and  welfare  of  the  public  with- 
in the  territory  for  which  It  is  organized.'' 
Chlco  V.  Supervisors,  118  Gal.  120,  60  Pac. 
276.  The  creation  of  a  municipal  corpora- 
tion Is  therefore  a  legislative  act  The  pro- 
visions above  mentioned  gave  the  Legisla- 
ture the  power  to  create  municipal  corpora- 
tions at  will  by  special  laws.  No  conditions 
are  annexed  to  the  grant  of  this  power. 
There  are  no  provisions  in  that  Constitution 
to  the  effect  that  the  consent  or  acceptance 
of  the  inhabitants  or  citizens  of  the  particu- 
lar territory  should  be  necessary  to  give  va- 
lidity to  the  legislative  act,  or  should  be  a 
condition  precedent  to  the  creation  of  a  mu-' 
nidpal  corporation,  nor  any  limitations 
whatever  upon  the  power  to  create  them. 

[IB]  To  create  is  to  bring  Into  being,  to 
cause  to  exist  The  act  of  creation  Is  not 
and  cannot  be  complete  until  the  thing  is 
brought  into  being  and  exists.  The  power 
to  create  a  municipal  corporation,  therefore. 
Includes  the  power  to  bring  such  corporation 
into  legal  existence. 

[1(]  As  this  power  was  possessed  by  the 
Legislature  without  condition  or  limitation, 
it  must  follow  that  a  given  territory  could  be 
Incorporated  as  a  municipal  corporation 
without  the  consent  or  the  acceptance  of  the 
inhabitants  thereof.  All  the  authorities 
sanction  this  proposition.  In  Re  Madera  Ir- 
rigation District,  92  Cal.  323,  28  Pac.  278, 
14  L.  R.  A.  755,  27  Am.  St  Rep.  106,  speak- 
ing of  Irrigation  districts,  and  after  declar- 
ing that  they  were  a  species  of  munldpal 
coriMrations,  the  court,  in  argument,  re- 
marked: "In  the  absence  of  constitutional 
restriction,  it  would  be  competent  for  the 
Legislature  to  create  such  public  corpora- 
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tlon,  even  against  the  will  of  the  Inhabit- 
ants." See,  also,  People  t.  Ontario,  148  CaL 
633,  84  Pac.  205;  In  re  Sanitary  Dlat,  168 
Cal.  457,  111  Pac.  368.  In  Thomason  v.  Ash- 
worth,  73  Cal.  77,  14  Pac  617,  decided  July 
2,  1887,  the  conrt  said:  "Prior  to  the  adop- 
tion of  the  present  Constitution  the  legisla- 
ture was  not  only  competent  to  create  a  cor- 
poration for  municipal  purposes  by  a  special 
law,  but  could  compel  a  community  of  per- 
sons to  accept  a  charter  so  created."  The 
remarks  above  quoted  are  obiter  dicta,  it  is 
true;  but  they  correctly  state  the  prevailing 
and  general  rule  upon  the  subject  Mr.  Dil- 
lon says:  "The  rule  which  applies  to  private 
corporations,  that  the  incorporating  act  is 
ineffectual  to  constitute  a  corporate  body  un- 
til it  Is  assented  to  or  accepted  by  the  cor- 
porators, has  no  application  to  statutes  cre- 
ating municipal  corporations.  These  are 
laws,  and,  as  such,  are  imperative  and  bind- 
ing, according  to  their  terms,  without  any 
consent,  unless  the  act  is  expressly  made 
conditional.  •  •  •  And  unless  otherwise 
provided  by  the  act  itself,  or  a  different  in- 
tention is  manifested,  the  public  corporation 
is  legally  constituted  as  soon  as  the  incor- 
porating act  declaring  it  to  exist  goes  Into 
effect"  1  DiU.  Mun.  Corp.  (5th  Ed.)  |  69. 
And  again:  "Public,  including  municipal, 
corporations  are  called  Into  being  at  the 
pleasure  of  the  state,  and  while  the  state 
may,  and  in  the  case  of  municipal  corpora- 
tions usually  does,  it  need  not  obtain  the  con- 
sent of  the  people  of  the  locality  to  be  af- 
fected. •  *  *  Subject  to  constitutional 
limitations  presently  to  be  noticed,  the  power 
.  of  the  Legislature  over  such  corporations  is 
I  supreme  and  transcendent:  it  may,  where 
I  there  is  no  constitutional  Inhibition,  erect 
Ichange,  divide,  and  even  abolish  them,  at 
Vpleasuie,  as  it  deems  the  public  good  to  re- 
»quire."  Id.  |  92.  See,  also,  Cooley,  Const 
lim.  (7th  Ed.)  166;  28  Cya  155;  20  Am.  & 
Eng.  Ency.  of  Law,  1180 ;  1  McQulllln,  Mun. 
Corp.  {  153,  p.  352;  1  Abbott  Mun.  Corp.  { 
25;  1  Smith,  Mun.  Corp.  f  52.  Mr.  Andrews, 
In  his  work  on  American  Law,  published  In 
1907,  attacks  this  doctrine  of  Mr.  Dillon 
vigorously,  and  declares  that  not  a  single 
case  cited  by  the  authors  asserting  the  doc- 
trine supports  the  proposition.  Mr.  Andrews 
perhaps  means  to  say  that  in  his  opinion  the 
point  was  not  directly  involved  in  any  of 
the  cases  cited.  Certain  It  is  that  practical- 
ly every  one  of  them  declares  and  affirms  the 
proposition  as  stated  by  Mr.  Dillon.  And 
Mr.  Dillon  himself,  in  his  later  and  more 
elaborate  edition  of  1911,  being  the  work 
from  which  the  above  quotations  are  taken, 
repeats  the  proposition,  notwithstanding  the 
criticism  of  Mr.  Andrews.  Furthermore,  ev- 
ery text-writer  on  the  subject  declares  it 
to  be  the  law,  and  the  courts  of  every  state, 
whenever  they  have  had  occasion  to  touch 
upon  the  subject,  have  either  declared  or  rec- 
ognized the  doctrine  with   respect  to   the 


power  of  creation  to  be  u  stated  by  Mr. 
Dillon.  The  principle  appears,  moreover,  to 
be  the  logical  sequence  from  the  premises, 
namely:  First  that  the  formation  of  a  mu- 
nicipal corporation  is  a  legislative  act;  sec- 
ond, that  such  corporations  are  agencies  of 
the  state  for  carrying  on  a  part  of  the  local 
government;  third,  that  the  whole  legislative 
power  of  the  state,  including  the  power  to 
say  what  territory  shall  be  formed  into  sucb 
corporations  for  such  purposes,  is  vested  in 
the  Legislature,  so  far  as  It  Is  not  limited  by 
the  Constitution ;  and  fourth,  that  the  Con- 
stitution of  1849,  under  which  this  act  was 
passed,  contained  no  limitations  whatever 
on  the  power. 

It  is,  of  course,  unnecessary  to  decide  here 
that  the  Legislature  could  have  forced  the 
citizens  of  Wilmington  to  attend  the  election 
and  vote  for  municipal  officers,  or  could  have 
compelled  them  to  take  up  and  perform  any 
of  the  civic  duties  incident  to  citizens  of  such 
corporation,  or  to  incur  munldpal  debts  or 
llabllltiee  of  any  diaracter.  It  may  be  that 
legislative  power  does  not  include  such  ex- 
treme power  over  personal  liberty  of  action. 
The  question  here  presented  Involves  no  such 
proposition.  It  is  a  question  of  the  applica- 
tion of  a  clause  reserving  land  from  sale  by 
the  state,  a  reservation  made  for  the  benefit 
of  municipal  corporations,  present  and  fu- 
ture, and  for  the  preservation  of  public  rights 
likely  to  become  important  to  a  growing  toWn 
or  city,  although  of  little  importance  when 
first  incorporated.  The  reservation  in  the 
act  of  1870  protected  towns  and  vUlages, 
whether  incorporated  or  not  It  was  super- 
seded by  the  reservation  in  the  Political 
Code.  It  was  Important  that  the  latter  res- 
ervation should  be  effective  immediately  up- 
on the  creation  of  a  municipal  corporation 
without  awaiting  the  organization  of  the  mu- 
nicipal government  by  the  citizens.  If  this 
were  not  so,  the  reservation  would  usually 
be  ineffective,  for.  Inasmuch  as  the  state  of- 
ficers were  given  no  power  or  discretion  to 
refuse  to  sell  tideland  regularly  applied  for, 
enterprising  speculators  could,  in  that  case, 
easily  buy  up  all  the  water  front  after  the  in- 
corporating act  and  before  the  organization 
took  place,  and  the  embryo  dty  or  town 
would  lose  all  benefit  whatever  from  the  res- 
ervation. It  may  well  be  assumed  that  It 
was  for  this  reason  that  the  reservation  was 
made  in  favor  of  municipal  corporations 
which  were  merely  incorporated,  and  was  not 
made  to  dep^id  on  their  being  organized. 
Tlie  distinction  between  the  incorporation  of  a 
municipality  and  its  organization,  and  the 
fact  that  some  of  them  which  had  been  in- 
corporated at  the  time  the  Constitution  of 
1879  was  adopted  might  not  then  have  be- 
come organized,  was  recognized  in  that  C3on- 
stltution.  Section  6  of  article  11  declares 
that  the  Legislature,  by  general  laws  only, 
may  provide  for  the  "Incorporation,  organl- 
zatiou  and  classification"  of  cities  and  towns, 
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that  those  heretofore  "organised  or  Incorpo- 
rated" might  reorganize  under  inch  general 
laws,  and  that  "cities  and  towns  heretofore 
or  hereafter  organized"  shall  be  snbject  to 
general  laws,  except  In  municipal  affairs. 
Thus,  by  the  latter  clause,  It  Implies  that  a 
city  or  town  conld  be  Incorporated,  although 
not  organized,  and  that  the  application  of 
general  laws,  meaning,  of  course,  laws  other 
than  those  providing  for  Incorporation  and 
organization,  should  not  extend  to  them  until 
organization  took  place.  In  case  the  general 
law  for  Incorporation  should  make  It  possible 
for  some  period  of  time  to  Intervene  between 
the  act  of  incorporation  and  that  of  organiza- 
tion. See  People  r.  Wilmington,  161  Gal. 
652,  91  Pac.  624.  It  Is  therefore  to  be  pre- 
sumed that  the  words  of  section  S  of  article 
15  reserving  tldelands  from  sale  were  chosen 
advisedly.  They  reserve  such  lands  within 
two  miles  of  any  dty  which  has  been  itioor- 
porated,  whether  sudi  incorporation  had  been 
followed  by  organization  or  not,  thus  recog- 
nizing the  distinction  made  In  section  6  of 
arddell. 

[17]  From  all  these  considerations,  we  con- 
clude that  Wilmington  was  an  incorporated 
town  from  the  time  of  the  Incorporating  act 
until  its  repeal,  unless  the  terms  of  the  act  It- 
self show  a  legislative  Intent  that  acceptance 
and  organization  were  to  be  a  condition  pre- 
cedent to  the  beginning  of  Its  status  as  a 
conwratlon.  The  act  contains  nothing  evinc- 
ing such  an  Intent  It  is  not  conched  in  the 
form  of  a  proposal  to  the  Inhabitants  to  form 
themselves  into  an  Incorporated  town,  if  they 
so  desired.  Its  language  Is  positive  and  di- 
rect, to  the  effect  that  the  territory  described 
shall  hereafter  be  known  as  and  constitute 
the  town  of  Wilmington,  and  that  It  "shall  be 
a  body  politic  and  corporate"  by  that  name, 
with  power  to  sue  and  be  sued.  Tlie  follow- 
ing sections  constitute  a  town  charter,  and 
describe  the  powers  thereof.  Nothing  is 
made  to  depend  on  any  acceptance  by  the  in- 
habitants. The  third  section  declares  the 
times  for  holding  elections,  the  fourth  speci- 
fies the  person  to  select  the  election  board  for 
the  first  election;  but  neither  of  them  pur- 
port to  make  the  holding  of  such  election  nec- 
essary to  the  legal  corporate  existence  of  the 
town. 

[It]  An  Incorporated  town  may  legally  ex- 
ist without  officers.  Elliott  v.  Pardee,  149 
Cal.  619,  86  Pac.  1087;  Swampland  District 
T.  Silver,  98  CaL  64,  32  Pac.  866.  The  corpo- 
rate existence  was  declared  in  the  act  as  an 
Immediate  ^ect,  to  follow,  without  further 
condition,  upon  the  taBng  effect  of  the  law. 
The  act  declares  that  it  shall  take  effect  from 
and  after  its  passage.  There  is  no  force  to 
the  argument  that,  because  the  act  declares 
that  the  territory  *'shall  hereafter  constitute" 
the  town,  and  that  "said  town  than  be"  a 
body  politic  and  corporate,  it  follows  as  a 
consequence  that  the  Legislature  Intended  It 
to  vecome  such  at  some  indefinite  time  in  the 
tntore^  or  upon  the  happening  of  some  future 


evmt.  No  dme  or  future  event  Is  spedfled  in 
the  act.  Such  language,  without  qualifying 
expressions  or  provisions  indicating  a  differ- 
ent time,  in  ordinary  usage  means  that  the 
effect  stated  is  to  take  place  Immediately  up- 
on the  declaration  thereof,  that  is,  In  this 
instance,  from  and  after  the  passage  of  the 
act  The  Incorporation  of  Wilmington  by 
the  act  of  1872,  therefore.  Immediately  be- 
came effective  to  put  Into  operation  the  res- 
ervation of  lands  within  two  miles  of  incor- 
porated cities  and  towns,  and  make  It  appli- 
cable to  lands  within  that  distance  of  Wil- 
mington. This  reservation  continued  to  ap- 
ply to  all  such  lands  until  the  repeal  of  the 
act  in  1887.  The  patents  based  on  payments, 
all  of  which  were  made  while  the  reserva- 
tion was  In  force,  and  the  proceedings  taken 
during  that  time,  were  unauthorized  and 
void. 

[11]  Some  of  the  patents  in  controversy  in 
this  series  of  cases  were  Issued  after  and  In 
pursuance  of  a  land  contest  in  the  courts, 
under  section  8414  of  the  Political  Code,  as 
to  the  right  of  opposing  claimants  to  pur- 
chase the  land  under  the  law.  Such  a  contest 
does  not  estop  the  state  from  riaiming  and 
showing  that  the  land  was  reserved,  or  that 
it  was  and  is  dedicated  to  public  use.  The 
Judgment  In  such  a  case  merely  determines 
which,  if  either,  of  the  claimants  is  a  qnall- 
fled  purchaser  (not  whether  the  law  author- 
izes a  sale  of  the  particular  land,  but  which 
had  the  better  right),  and  that  the  one  found 
to  be  qualified  and  having  the  prior  claim 
is  entitled  to  purchase.  The  state  Is  not  a 
party  thereto,  and  public  rights  are  not  adju- 
dicated or  concluded  thereby.  Polk  v.  Sleep- 
er, 168  OaL  637,  112  Pac  179. 

[21]  In  the  case  of  tldeland  location  132, 
here  Involved,  the  approval  of  the  applica- 
tion and  survey  occurred  in  1886,  before  the 
act  incorporating  the  town  of  Wilmington 
was  repealed,  and  while  the  sale  of  the  land 
waa  unauthorized  and  prohibited  by  reason 
of  the  fact  that  the  land  was  situated  with- 
in two  miles  of  the  town  of  Wilmington  as 
incorporated  In  1872.  The  patent  in  pur- 
suance of  said  application  and  payment  was 
not  issued  until  May  31,  1887,  more  than  two 
months  after  the  repeal  of  the  act  incorpo- 
rating Wilmington  had  removed  the  restric- 
tion, and  made  the  subordinate  title  to  the 
soil  open  to  sale.  The  appellants  claim  that 
the  patent  thus  Issued  after  the  restriction 
was  removed  Is  valid,  although  all  the  pre- 
vious proceedings  were  forbidden  at  the  time 
they  were  had;  but  they  do  not  argue  the 
point,  or  present  authorities  to  support  it 

[21]  Cases  holding  that  a  patent  is  conclu- 
sive against  collateral  attack  are  not  appli- 
cable here.  This  action  Is  by  the  state  itself, 
in  effect  to  declare  the  patent  Invalid.  It 
is  a  direct  attack  by  the  party  authorized  to 
make  it 

[22]  The  rule  regarding  sales  of  public 
lands  is  that  all  acts  of  the  administrative 
officers  of  the  state  towards  such  sale,  in 
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respect  to  the  lands  which  the  state  has  with- 
held from  sale,  or  which  are  not  yet  subject 
to  sale,  {ire  void,  not  merely  voidable,  but  ab- 
solutely void  for  want  of  power  in  the  offi- 
cers, and  no  subsequent  action  by  the  officers 
themselves  can  give  validity  to  the  void 
act,  or  ratify  it  in  any  way.  Doolan  v. 
Carr,  125  U.  S.  618,  8  Sup.  Ct  1228,  81  L.  Bd. 
844;  U.  S.  Land  Ass'n  v.  Knight,  86  CaL 
485,  24  Pac.  818;  Garfield  v.  Wilson,  74  CaL 
176,  15  Pac.  620;  Wren  v.  Mangan,  88  CaL 
277,  26  Pac.  100 ;  Buchanan  v.  Nagle,  88  Cal. 
592,  26  Pac.  512 ;  Dewar  v.  Ruiz,  89  Cal.  387, 
26  Pac  832;  Polk  v.  Sleeper,  143  Cal.  72, 
76  Pac.  819.  A  patent  for  state  land,  issued 
by  the  officers  In  a  case  where  there  has  been 
no  valid  application  or  survey  approved, 
nor  any  valid  payment  of  the  Iprlce,  is,  of 
course,  void  as  against  the  state.  The  act  of 
the  state  officers  in  receiving  the  price,  be- 
ing wholly  unauthorized  and  absolutely  void 
as  an  official  act,  was  of  no  greater  force 
than  the  act  of  one  not  an  officer,  at  least 
80  far  as  Its  efficacy  to  create  an  equity  In 
the  land  against  the  state  is  concerned.  It 
could  not  operate  to  give  validity  to  a  patent 
Issued  after  the  restriction  was  removed. 
The  patent  might  have  been  ratlfled  and  con- 
firmed by  the  state,  but  not  by  the  executive 
officers  whose  authority  to  issue  patents  was 
limited  to  cases  where  the  previous  proceed- 
ings were  authorized.  The  price  was  $1  an 
acre,  and  in  this  case  it  amounted  to  $21.73. 
If  it  was  tamed  into  the  state  treasury  as  is 
to  be  presumed,  the  state  is  under  a  moral 
obligation  to  refund  it,  which  it  is  presumed 
it  will  discharge  when  Its  attention  is  prop- 
erly called  to  the  fftct  But  the  possession 
of  the  money  by  the  state  treasurer  has  no 
legal  relation  to  the  title  to  the  land,  and  the 
moral  obligation  cannot  be  made  the  basis 
of  a  lien  or  claim  on  the  land  In  favor  of  the 
defendants  in  this  action. 

The  question  of  the  statute  of  limitations 
is  discussed  in  L.  A.  No.  3077,  People  t.  Ban- 
ning et  al.  In  the  present  case  the  period  has 
not  begun  to  run.  The  patent,  as  we  have 
shown,  is  absolutely  void.  Its  Issuance  with- 
out authority  and  contrary  to  the  constitution- 
al prohibition  did  not  set  the  statute  in  motion. 
There  has  been  no  adverse  possession  by  the 
defendants.  The  only  occupancy  shown  was 
under  certain  wharf  franchises  which,  with 
the  improvements  made  in  pursuance  thereof, 
are  reserved  from  the  operation  of  the  Judg- 
ment. 

The  point  that  at  the  expiration  of  such  a 
franchise,  or  of  a  railroad  permit,  the  state 
cannot  take  such  Improvements  without 
compensation  does  not  arise  in  this  or  In  any 
other  of  the  cases.  Nor  do  any  of  them  in- 
volve the  proposition  that  Improvements  or 
structures  made  on  tidelands  by  a  purchaser, 
on  the  faith  of  a  patent  which  g;rants  him 
only  the  servient  fee,  subject  to  the  public 
easements,  may  be  taken  by  the  state  for 


purposes  of  navigation  without  compensation 
to  him.  Nothing  that  Is  said  in  any  of  tills 
series  of  opinions  is  to  be  considered  as  ap- 
plicable to  these  questions,'  or  as  decisive 
thereof. 

The  conclusion  we  have  reached  as  to  tide- 
land  location  132  is  that  the  patent  is  wholly 
void  because  of  the  proximity  of  the  land  to 
the  town  of  Wilmington  as  incorporated  In 
1872,  and  that  the  Judgment  of  the  court  be- 
low was,  in  effect,  correct 

The  Judgment  and  order  are  affirmed. 

We  concur:  ANGELLOTTI,  J. ;  SLOSS,  J. 

BEATTT,  C.  J.  ■  I  concur  la  the  Judgment, 
and  generally  in  what  is  said  in  the  opinion 
of  Justice  SHAW  so  far  as  it  relates  to  the 
questions  presented  by  this  particular  case — 
a  case  which  hinges  upon  the  proposition  that 
the  patent  In  question  was  absolutely  void 
ab  Initio,  and  under  which  there  was  no  ad- 
verse possession.  Such  a  case  does  not  call 
for  any  extended  discussion  of  the  effect  of 
a  valid  conveyance  of  tidelands,  as  to  the  In- 
terest or  estate  granted  or  the  reserved 
rights  of  the  public.  As  to  these  matters,  I 
prefer  to  express  my  views  in  one  of  the 
cases  in  which  the  patent  cannot  be  held  to 
have  been  void,  and  in  which  It  will  be  nec- 
essary to  define  the  interest  acquired  by  the 
patentee  and  the  rights  reserved  to  the  state. 
By  this  I  do  not  mean  to  intimate  that  I  find 
myself  very  widely  at  variance  with  the  pres- 
ent opinion,  bat  only  that  I  think  that  In  a 
few  particulars  It  requires  some  qualification. 


PB30PLB  et  al.  v.  SOUTHERN  PAC.  B.  CO. 
et  aL     (L.  A.  3056.) 

(Supreme  Court  of  California.    Dec.  20,  1913.) 

1.  Advbbse  Possession  <{  60*)— Suffioibhot 
of  possebsioit. 

A  possession  by  e^'antees  of  tidelands  was 
not  adverse  to  the  state  as  to  the  fee,  and 
"wonld  not  support  a  title  by  prescription  to 
'any  subordinate  estate,  where  such  possession 
was  attributable  solely  to  the  right  of  posses- 
sion  under  a  wharf  franchise  and  state  permits 
for  railroad  purposes. 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {§  282-312,  323,  328;  Dec. 
DiK.  S  G0.*1 

2.  Appkai.  and  Bbbob  ({  031*)  —  Rbvikw — 
Findings— luFLiEo  Findings. 

The  Supreme  Court  cannot  supply  findings 
essential  to  the  rendition  of  a  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3728,  8762-3771;  Dec. 
Dig.  i  031.*] 

Henshaw,  Melvln,  and  Loiigan,  33,,  dissent- 
ing in  part 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Walter  Bordwell,  Judge. 

Proceedings  by  the  People  of  the  State 
of  California,  on  relation,  and  others  against 
the  Southern  Pacific  Railroad  Company  and 
others.  From  a  Judgment  for  plaintiffs,  and 
an  order  denying  a  new  trial,  defendants  ap- 
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peal.    Order  affirmed,  except  aa  stated,  and 
jadgment  reveraed,  with  directtona. 

J.  W.  McKinley,  Frank  Karr,  and  Gibson, 
Dnnn  &  Grutcher,  all  of  Los  Angeles  (Ward 
Chapman,  Sheldon  Borden,  Edward  E.  Ba- 
con, and  W.  R.  Millar,  all  of  Los  Angeles, 
of  counsel),  for  appellants.  Chlckerlng  & 
Gregory,  Ooodfellow,  Eells  &  Orrlck,  Donald 
Y.  Campbell,  J.  W.  LlUenthal,  H.  D.  New- 
honse.  Heller,  Powers  &  Ehrman,  Thomas, 
Beedy  &  Lanagan,  H.  H.  McCloskey  and  Mc- 
Cntchen,  Olney  &  Willard,  all  of  San  Fran- 
dflco,  amlcl  curite.  U.  S.  Webb,  Atty.  Gen, 
LesUe  R.  Hewitt,  John  W.  ^henk,  A.  P.  Flem- 
ing, and  Anderson  &  Anderson,  all  of  Los  An- 
geles, for  respondents. 

SHAW,  J.  The  appeals  are  from  the  Jndg- 
ment,  and  from  an  order  denying  a  motion 
for  a  new  trial. 

This  Is  one  of  the  series  of  cases  mentioned 
in  the  opinion  in  L.  A.  No.  3060,  entitled  the 
People  V.  CaUfornla  Fish  Co.,  138  Pac.  79. 
The  present  case  inyolvea  tldeland  location 
No.  69.  The  application  and  survey  there- 
for were  filed  on  December  23, 1878,  payment 
was  made  on  July  16,  1888,  and  the  patent 
was  Issued  on  August  4,  1883,  to  William  L. 
Banning.  The  land  embraces  a  strip  of  tide- 
land  extending  along  the  water  front  of  San 
Pedro  occupied  by  the  defendant  railroad 
companies  by  railroad  tracks  and  wbarres. 
All  of  this  strip  lying  north  of  the  prolonga- 
tion of  the  center  line  of  Fourth  street  in 
San  Pedro  lies  within  two  miles  of  the  cor- 
porate limits  of  the  town  of  Wilmington  as 
incorporated  by  the  act  of  1872.  The  re- 
mainder thereof  is  beyond  said  limits.  The 
law  governing  the  case  Is  the  same  as  that 
stated  In  the  aforesaid  opinion  in  L.  A.  No. 
3060,  and  we  refer  to  that  opinion  for  the 
discussion  thereol  The  land  within  the  two- 
mile  limit  was  withheld  from  sale  at  the 
time  this  patent  was  issued,  and  Banning  ob- 
tained no  title  thereto  by  bis  patent  With 
respect  to  the  land  beyond  those  limits,  he  ob- 
tained title  to  the  soil  as  mentioned  In  said 
opinion,  subject  to  the  pnblle  easement  for 
navigation  and  fishery. 

The  appellants  claim  certain  rights  under 
a  wharf  franchise  and  permits  issued  by  the 
state  authorities,  respectively,  on  June  4, 
1881.  and  April  7,  1887;  the  latter  being  Is- 
sued under  the  provisions  of  section  478  of 
the  Civil  Code.  Under  It  the  railroad  com- 
pany built  a  track  and  established  wharves 
at  San  Pedro  on  the  premises.  Upon  the 
trial  It  was  stipulated  that  the  rights  of  the 
appellants  under  these  permits  should  not  be 
considered  or  adjudicated,  and  the  Judgment 
accordingly  saves  them. 

[1]  The  defendants  also  claim  title  by  pre- 
scription, and  set  up  the  bar  of  the  statute  of 
limitations.  With  respect  to  all  that  part  of 
the  tract  lying  within  two  miles  of  Wilming- 
ton, there  has  been  no  possession  by  defend- 
ants, except  under  the  wharf  franchise  and 


state  permits  for  railroad  purposes  above 
mentioned.  This  possession  was  not  adverse 
to  the  state  as  to  the  fee,  but  was  attributa- 
ble solely  to  the  right  of  possession  by  vir- 
tue of  the  franchise  and  permita  It  did  not 
set  the  statute  of  limitations  in  motion,  and 
could  not  support  a  title  by  prescription  to^ 
any  subordinate  estate  in  the  land.  The  land^ 
lying  beyond  the  two-mile  limit  was  not  re- 
served at  the  time  of  the  tideland  purchase. 
Under  the  prindples  stated  in  the  aforesaid 
opinion  in  L.  A.  No.  3060,  the  patent,  as  to 
this  part,  conveyed  title  to  the  patentee,  sub- 
ject to  the  public  easements  for  navigation 
and  fishery.  This  is  all  that  could  be  gained 
by  defendants  by  adverse  possession,  or  stat- 
ute of  limitations.  It  is  therefore  unneces- 
sary to  consider  the  effect  of  adverse  posses- 
sion of  the  land  outside  of  the  two-mile  limit 

[2]  With  respect  to  the  title  under  the  state 
patent,  the  court  made  no  finding  of  the  fact 
that  the  Southern  Pacific  Railroad  Company 
had,  by  mesne  conveyances,  succeeded  to  all 
the  right  and  title  of  William  L.  Banning. 
This  fact  was  proven,  and  it  is  not  disputed. 
This  court,  in  the  exercise  of  its  appellate 
Jurisdiction,  cannot  make  findings,  and,  as 
this  fact  is  essential  to  a  proper  Judgment 
saving  the  rights  of  the  defendants  to  the 
soil  of  all  that  part  of  the  land  lying  south 
of  the  prolongation  of  the  center  line  of 
Fourth  street  aforesaid,  subject  to  the  public 
easement  for  navigation,  it  will  be  necessary 
to  reverse  the  Judgment  in  order  that  said 
defect  may  be  supplied.  The  court  below, 
upon  the  going  down  of  the  remittitur,  will 
make  a  finding  on  this  subject  upon  the  evi- 
dence already  given  in  the  cause  and  such 
additional  evidence  as  may  be  offered  relating 
to  the  fact  mentioned,  and  thereupon  enter 
such  Judgment  as  the  fact  may  warrant  If 
the  railroad  company  has  succeeded  to  said 
right  and  title.  Judgment  will  be  given  pro- 
tecting their  interests  in  conformity  with  the 
principles  stated  in  the  aforesaid  opinion  in 
L.  A.  No.  3060. 

The  order  denying  a  new  trial  Is  affirmed, 
except  as  below  stated.  The  Judgment  Is  re- 
versed, with  directions  to  the  court  below  to 
proceed  to  take  evidence  and  make  the  addi- 
tional finding  as  stated  In  this  opinion,  and 
render  Judgment  in  accordance  therewith. 

We  concur:    ANGELLOTTI,  J.;  SLOSS,  J. 

BEATTY,  C.  J.  I  concur  in  the  Judgment 
of  reversal,  and  in  the  reasons  fully  set  forth 
In  the  opinion  of  Justice  SHAW  in  L.  A.  No. 
3060,  upon  which  the  present  Judgment  is 
based.  It  would  be  sufficient  I  think.  In  re- 
manding the  cause  for  further  proceedings  to 
direct  the  superior  court  to  quiet  the  title 
of  the  state  to  so  much  of  the  land  described 
In  the  Banning  intent  as  lies  within  the  two- 
mile  limit  of  the  town  of  Wilmington  as  orig- 
inally incorporated,  and  to  qnlet  the  tiUe  of 
the  successors  of  Banning  to  the  remaining 
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portlcn  of  the  land  so  described  against  all 
claims  of  the  state,  except  the  rights  reserved 
to  the  public  by  section  2  of  article  16  of  the 
Constitution.  The  case  presented  by  the  rec- 
ord does  not,  in  my  opinion,  call  for  any  elab- 
orate discussion  or  exact  definition  of  the 
full  extent  of  those  rights;  but,  since  my 
associates  have  gone  so  fully  Into  those  ques- 
tions, I  take  occasion  to  state  briefly  my  own 
views  as  to  the  efTect  of  a  valid  conveyance  of 
a  portion  of  our  tldelands,  and  to  define,  as 
well  as  I  can,  what,  in  my  opinion.  Is  the  in- 
terest acquired  by  the  patentee,  and  what 
the  nature  and  extent  of  the  rights  reserved 
to  the  state. 

To  this  end,  It  will  not  be  unprofitable  to 
give  some  preliminary  consideration  to  the 
origin  and  nature  of  the  state's  title  to  Its 
tldelands  and  lands  underlying  its  navigable 
waters  which,  for  brevity,  may  be  called  Its 
submerged  lands. 
V  When  the  13  federated  colonies  achieved 
their  independence  of  the  British  crown, 
each  acquired  the  absolute  ownership  and 
dominion  of  the  tldelands  and  of  all  other 
lands  covered  by  navigable  waters  within 
their  respective  boundaries,  with  the  possible 
exception  of  parcels  of  such  lands  that  may 
have  been  Included  in  vaUd  grants  antedating 
the  revolution.  Over  the  lands  so  acquired 
each  of  those  Independent  colonies  or  sover- 
eign states  possessed  the  same  absolute  power 
of  management  and  disposition  as  king,  lords, 
and  commons  combined  had  before  possessed. 
When,  afterwards,  they  formed  a  union  by 
t^e  adoption  of  our  federal  Constitution 
they  surrendered  to  the  national  govern- 
ment a  paramount  right  of  regulation  and 
management  of  all  their  navigable  waters  nec- 
essary or  convenient  for  the  purposes  of 
foreign  or  Interstate  commerce,  but  retaining 
to  themselves  all  rights  not  Incompatible 
with  the  right  so  surrendered.  When,  at  a 
still  later  date,  the  United  States  acquired  by 
treaties  of  cession  extensive  territories  pre- 
viously under  the  dominion  of  foreign  states, 
the  tldelands  and  lands  covered  by  navigable 
waters  within  such  territories  became  subject 
to  the  control  and  disposition  of  Congress, 
except  so  far  as  the  titles  of  prior  grantees 
were  protected  by  stipulations  contained  in 
the  treaties  of  cession. 

Anticipating  the  future  conversion  of  these 
acquired  territories  into  states,  and  with  a 
view  to  their  admission  into  the  Union  upon 
terms  of  perfect  equality  with  its  original 
members,  the  government  seems  to  have 
adopted  the  policy  of  reserving  from  sale  for 
the  future  benefit  of  those  embryo  states  the 
lands  within  their  boundaries  lying  below 
the  line  of  high  tide.  All  that  has  been  here 
said  is  Illustrated  by  the  history  of  Califor- 
nia, and  it  results  that,  in  fact  as  in  theory, 
upon  her  admission  into  the  Union  upon 
terms  of  equality  with  the  states  that  formed 
the  Union,  she  was  endowed  with  the  same 
powers  over  her  navigable  waters  and  tide- 
lands  that  they  possessed  after  their  con- 


cession to  the  general  government  of  a  su- 
perior power  of  regulation  for  a  particular 
purpose.  The  people  of  California,  therefore^ 
subject  to  this  sole  qualification,  have  the 
power  to  manage  and  dispose  of  their  tide 
and  submerged  lands  in  such  manner  as  they 
may  deem  most  advantageous.  The  aliena- 
tion of  such  lands  is  a  legislative  act,  and 
what  the  people  may  do  the  (Legislature  may 
do,  except  so  far  as  Its  general  power  of  leg- 
islation is  restrained  by  special  limitations 
la  the  Constitution.  Prior  to  the  adoption  of 
the  Constitution  of  1879  there  were  no  re- 
straints upon  Its  power  relative  to  this  mat- 
ter, and  accordingly  we  find  that  for  more 
than  60  years  not  only  tldelands  but  sub- 
merged lands  have  been  granted,  first  by 
special  acts  of  the  Legislature — ^as  in  case 
of  the  water  front  of  San  Francisco,  Oakland, 
Benicia,  etc. — and  later  by  subordinate  agents 
acting  under  the  authority  of  the  statutes 
referred  to  in  Justice  SHAWS  opinion  in  L. 
A.  No.  3060.  To  deny  the  power  of  the  state 
to  alienate  its  tldelands  is  to  deny  the  valid- 
ity of  the  disposal  of  the  water  front  of  San 
Francisco.  But  who,  at  this  day,  would 
maintain  the  right  of  the  state  to  have  her 
title  to  that  water  front  quieted  against  the 
claims  of  the  present  occupants?  As  to  the 
right  and  power  of  the  state  to  convey  into 
private  ownership  portions  of  its  tldelands, 
there  ought  to  be  no  question,  and,  that  right 
and  power  being  conceded,  it  must  be  admit- 
ted that  it  rests  with  the  Legislature  to  des- 
ignate the  portions  to  be  so  conveyed,  and 
to  prescribe  the  terms  and  conditions  of  the 
grant,  subject  always  to  the  constitutional 
limitations  upon  its  powers.  Those  limita- 
tions, so  far  as  I  am  aware,  are  all  contained 
in  article  15  of  the  Oonstltntlon,  and,  as  they 
affect  the  question  here,  in  section  2  of  that 
article,  which  reads  as  follows:  "No  indi- 
vidual, partnership,  or  corporation,  claiming 
or  possessing  the  frontage  or  tidal  lands  of  a 
harbor,  bay,  inlet,  estuary,  or  other  navigable 
water  In  this  state,  shall  be  permitted  to  ex- 
clude the  right  of  way  to  such  water  when- 
ever it  is  required  for  any  public  purpose, 
nor  to  destroy  or  obstruct  the  free  navigation 
of  such  water;  and  the  Legislature  shall 
enact  such  laws  as  will  give  the  most  liberal 
construction  to  this  provision,  so  that  access 
to  the  navigable  waters  of  this  state  shall  be 
always  attainable  for  the  people  thereof." 

In  construing  grants  of  tldelands  made 
before  the  adoption  of  the  present  Constitu- 
tion, the  courts  of  this  state  had  established 
the  doctrine  that  the  rights  of  the  grantee 
were  subject  to  the  public  right  of  naviga- 
tion, and  this  clause  of  the  Constitution  in 
plain  and  course  terms  makes  that  doctrine 
a  part  of  our  fundamental  law.  And  when 
the  fundamental  law  of  the  state,  assuming 
the  power  of  the  Legislature  to  alienate  the 
tldelands,  proceeds  to  define  the  rights  re- 
served to  the  public  by  its  grants,  the  impli- 
cation is  that  they  are  the  only  rights  re- 
served.   If  this  is  true,  the  terms  of  the  seo- 
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tlon  above  onoted  leave  little  room  for  con- 
stmctloiL.  The  grantee  takes  the  entire  es- 
tate and  Interest  In  the  land  subject  to  free 
rights  of  way  from  the  uplands  to  the  water 
front  whenever  they  are  required  for  public 
purposes.  In  the  meantime  he  may  subject 
the  land  to  any  use  or  alteration  he  may 
find  profitable,  so  long  as  he  does  not  ob- 
struct the  free  navigation  of  the  bay,  harbor, 
estuary,  etc.  If,  for  instance,  his  grant  cov- 
ers mud  flats  which  can  be  filled  in  or  other- 
wise reclaimed  without  detriment  to  the  pub- 
lic right,  he  may  do  so,  and  a  fortiori  he  may 
do  what  is  advantageous  to  the  public  right 
— he  may  put  structures  upon  the  land,  and 
maintain  them  there  until  they  are  found  to 
be  a  nuisance  in  a  proceeding  to  declare  them 
so — each  case  of  this  kind  to  be  determined 
upon  its  own  merits.  .  In  this  connection  I 
desire  to  say  that  the  opinioh  of  Justice 
SHAW  goes  too  far  where  he  says  that  in 
grants  of  tldelands  there  is  reserved  "to  the 
state,  or  its  authorized  agencies,  the  right  to 
enter  upon  such  lands  and  make  such  erec- 
tions thereon  or  changes  therein  as  it  may 
find  necessary  or  advisable  to  adapt  the  prem- 
ises for  use  in  navigation  or  in  furtherance 
thereof."  This  means,  if  I  understand  it, 
that,  where  the  grantee  has  done  nothing  to 
obstruct  navigation,  the  state,  to  carry  out 
any  and  every  sort  of  plan  of  its  agencies  for 
the  Improvement  of  a  harbor,  may  take  back 
the  granted  land  without  compensation.  As 
to  the  Question  of  compensation,  the  passage 
of  Justice  SHAWS  opinion  above  quoted  is 
qualified  in  another  place;  but  even  with 
that  qualification  it  goes  too  far.  I  concede 
that  if,  after  selling  a  portion  of  its  tide- 
lands  within  a  bay  or  natural  harbor,  the 
state  should  adopt  a  comprehensive  plan  of 
harbor  Improvement,  such  as  the  establish- 
ment of  a  liarbor  line  and  the  construction  of 
a  sea  wall,  with  docks  and  piers  on  that 
line,  any  tideland  lying  beyond  that  line 
would  be  subject  to  the  superior  right  of  the 
public  upon  equitable  compensation  being 
made  to  the  vendee  for  his  improvements 
taken,  and,  since  the  vendee  would  at  the 
same  time  become  the  absolute  owner  of 
that  portion  of  the  grant  inside  of  the  harbor 
line  freed  from  the  former  servitude,  its  in- 
creased value  might  amount  to  full  compen- 
sation for  the  portion  and  improvements  lost. 
I  have  not  chosen  to  incumber  this  gener- 
al statement  of  my  views  upon  the  matters 
so  elaborately  discussed  in  the  opinion  of 
Jnstice  SHAW  by  citing  the  numerous  au- 
thorities In  point  Most  of  them  are  cited  by 
him,  including  Shively  v.  Bowlby,  152  U.  S. 
29,  14  Sup.  Ot  548,  38  L.  Bd.  331*  and  Illi- 
nois Central  K.  R.  v.  Illinois,  146  U.  S.  468, 
13  Snp.  Ot  UO,  86  U  Ed.  1018,  upon  which 
I  mainly  rely.'  In  condusion  I  refer — with- 
out quoting  it  here — to  what  I  said  concern- 
ing the  doctrine  of  the  last-named  case  in  my 
opinion  in  the  Oakland  Water  Front  Case, 
118  OaL  182,  183,  184,  60  Pac.  277. 
188Pv-^ 


HENSHAW,  J.  I  agree  In  the  main  with 
the  concurring  opinion  of  the  Chief  Justice. 
I  differ  from  the  views  expressed  in  the  pre- 
vailing opinion,  and  perhaps  from  the  views 
expressed  by  the  Chief  Justice  over  the  ques- 
tion of  the  tiUe  taken  by  private  owners  un- 
der grants  authorized  by  and  made  under  the 
tldelands  act.  So  far  as  those  grants  were 
made  after  the  effective  date  of  article  15,  § 
2,  of  our  Constitution,  no  dlSiculty  is  present- . 
ed.  All  such  grants  were  taken  subject  to 
the  restrictions  and  limitations  of  the  Con- 
stitution, and  it  is  BufiSdent  in  the  case  at 
bar  to  direct  the  trial  court  to  enter  its  de- 
cree so  declaring,  without  here  attempting  to 
define  the  scope  of  those  constitutional  lim- 
itations before  argument  and  In  advance  of  a 
full  presentation  of  the  questions. 

But  upon  the  title  taken  under  such  grants 
made  before  the  operative  date  of  article  15, 
§  2,  my  views  differ  radically  from  those  ex- 
pressed in  the  prevailing  opinion,  and  while, 
by  virtue  ot  the  fact  that  practically  all  of 
the  lands  here  involved  were  acquired  sub- 
sequent to  the  constitutional  provision,  the 
question  is  of  no  consequence  in  the  present 
cases,  yet,  as  the  court  lias  unnecessarily 
gone  into  an  elaborate  consideration  of  the 
matter,  it  seems  to  me  proper  to  express  my 
views. 

The  power  of  the  state  to  deal  with  and 
dispose  of  its  tide  and  submerged  lands  (al- 
ways under  the  recognized  supreme  power  of 
the  United  States  over  them)  has  been  stated 
over  and  over  again  by  the  Supreme  Court  of 
the  United  States  to  be  absolute.  Thus,  In 
Hoboken  v.  Pennsylvania  R.  R.,  124  U.  S.  656, 
8  Snp.  Ct  643,  31  U  Ed.  543.  It  is  said: 
"Lands  below  high-water  mark  on  naviga- 
ble rivers  are  the  absolute  property  of  the 
state,  subject  only  to  the  power  conferred  up- 
on Cong^ress  to  regulate  foreign  commerce  and 
commerce  between  the  states,  and  they  may 
he  granted  by  the  state,  either  to  the  riparian 
proprietors,  or  to  a  stranger,  as  the  state 
may  see  fit"  And  In  Weber  v.  Harbor  Com- 
missioners, 18  WalL  57,  21  L.  Ed.  798,  it  is 
said,  concerning  this  class  of  lands  in  our  own 
state:  "Upon  the  admission  of  California  in- 
to the  Union  upon'  equal  footing  with  the 
original  states,  absolute  property  in,  and  do- 
minion and  sovereignty  over,  aU  soils  under 
the  tide  waters  within  her  limits  passed  to 
the  state,  with  the  consequent  right  to  dis- 
pose of  the  title  to  a/niu  part  of  said  soils  in 
such  manner  as  she  might  deem  proper,  sub- 
ject only  to  the  paramount  right  of  naviga- 
tion over  the  waters,  so  far  as  such  naviga- 
tion might  be  required  by  the  necessities  of 
commerce  with  foreign  nations  or  among  the 
several  states,  the  regulation  ot  which  was 
vested  in  the  general  government"  Moreover, 
until  the  decision  of  Illinois  Central  R.  R.  v. 
Illinois,  146  U.  S.  887,  13  Sup.  Ct  110,  36  L. 
Bid.  1018,  no  court  had  ever  held  that  the  ac- 
tion of  a  state  Iiegislature  in  disposing  of 
these  lands  was  subject  to  Judicial  review  up- 
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on  the  theory  that  any  such  disposition  vio- 
lated the  state  governmental  trust  upon 
which  they  were  held.  Still  less  was  it  ever 
adjudicated  that  a  federal  court  would  de- 
cree that  a  state  had  violated  the  state  gov- 
ernmental trust  upon  which  it  held  these 
lands,  and  that  therefore  a  federal  court  (the 
supreme  control  of  the  United  States  govern- 
ment over  the  matter  not  being  in  question) 
would  declare  void  a  grant  solemnly  made  by 
a  state  of  any  part  of  such  lands. 

The  power  of  the  state  in  dealing  with 
such  lands  is  not  limited  to  the  disposition 
into  private  ownership  of  such  parcels  as  are 
to  be  used  in  aid  of  commerce.  True,  par- 
cels may  be  so  disposed  of.  The  rule,  bow- 
ever,  is  and  always  has  been,  and  is  so  assert- 
ed and  reasserted  even  by  the  majority  in  the 
Chicago  Water  Front  Case,  that  the  state 
may  dispose  into  private  ownership  of  par- 
cels that  are  not  to  be  used  in  aid  at  com- 
merce, that  are  to  be  taken  away  from  the 
possibility  of  commerce,  provided  this  dispo- 
sition does  not  impair  the  public  trust  to 
maintain  sufficient  of  these  waters  and  lands 
for  purposes  of  navigation  and  commerce. 
Thus  the  state  may  not  only  sell  such  lands 
for  the  purposes  of  the  construction  of 
wharves,  slips,  warehouses,  and  the  like,  but 
she  may  sell  them  also  to  be  wholly  redaim- 
ed  from  the  sea,  and,  when  so  reclaimed,  to 
be  devoted  to  any  one  of  the  innumerable  le- 
gitimate objects  of  modem  civilization — 
stores,  warehouses,  factories,  residences,  or 
agriculture. 

This,  in  varying  language,  is  repeatedly 
said  in  the  majority  opinion  in  the  Chicago 
Water  Front  Case.  Thus  "It  is  grants  of 
parcels  of  land  under  navigable  waters  that 
may  afford  foundation  for  wharves,  piers, 
docks,  and  other  structures  in  aid  of  com- 
merce, and  grantg  of  parcels  ichioh  J>eing  oo- 
oupied  do  not  tuittantially  impair  the  pui- 
lio  interest  in'  the  lands  and  waters  remain- 
ing that  are  chiefly  considered  and  sustained 
in  the  adjudged  cases  as  a  valid  exercise  of 
legislative  power." 

The  prevailing  opinion  at  length  discusses 
the  acts  of  the  state  in  offering  for  sale  its 
tidelands  at  a  fixed  price,  passes  lightly  over 
the  fact  that  all  such  lands  within  cities  and 
towns  and  within  two  miles  of  their  bound- 
aries were  excluded  from  sale,  and  declares, 
from  the  nature  of  these  granting  acts,  it  is 
not  to  be  assumed  "that  the  state,  wblcb  is 
bound  by  the  public  trust  to  protect  and  pre- 
serve this  public  easement  and  use,  should 
have  intentionally  abrogated  the  trust  as  to 
all  lands  not  within  the  very  limited  areas  of 
the  reservations,  and  directed  the  sale  of  any 
and  every  other  part  of  the  land  along  the 
shores  and  beaches  to  exclusive  private  use, 
to  the  destruction  of  the  paramount  public 
easement  which  it  was  its  duty  to  protect, 
and  for  the  protection  and  regulation  of 
which  it  received  its  title  to  such  lands." 

From  this  view,  I  utterly  dissent  The 
whole  legislation  of  the  state  of  California 


demonstrates  to  my  mind  beyond  peradven- 
ture  that  the  Legislature  had  keenly  in  mind 
its  own  powers  and  the  limitations  upon 
them;  that  it  was  well  aware  of  the  need  of 
retaining  sufficient  of  these  lands  (tide  and 
submerged)  for  the  free  use  and  development 
of  commerce,  and  that  it  did  so  by  declarlng^ 
that  it  would  not  grant  into  private  owner- 
ship any  of  such  lands,  the  private  owner- 
ship of  which  might  interfere  with  commerce 
and  navigation,  within  from  two  to  five  miles 
of  any  dty  or  town — wiser  legislation  than  is 
found  in  the  statute  books  of  most  states, 
and  the  only  limitation  upon  the  legislative 
power  of  sale  fixed  by  the  present  Constitu- 
tion (article  4,  |  3);  that  it  knew,  while  Cal- 
ifornia had  a  coast  line  exceeding  a  thousand 
miles  in  length,  that  the  harbors  upon  this 
line  were  very  few.  Cities  and  towns  were 
then  upon  these  harbors,  and  it  preserved  the 
utmost  freedom  of  commerce  by  refusing  to 
sell  to  private  citizens  any  of  these  lands,  not 
only  within  the  limits  of  cities  and  towns, 
but  within  from  two  to  five  miles  of  the 
boundaries  thereof.  As  to  the  rest  of  these 
lands  the  offer  of  them  by  the  state  for  sale 
was  a  declaration  by  the  state  that  they  were 
not  needed  for  purposes  of  public  commerce 
and  navigation ;  that  their  title  and  their  , 
use  might  better  go  into  private  ownership, 
the  lands  to  be  reclaimed,  if  they  were  sus- 
ceptible of  reclamation,  and  to  be  devoted  to 
any  use  to  which,  after  reclamation,  they 
might  be  put,  or  to  be  devoted  to  purposes  of 
commerce,  if  along  our  inhospitable  shore 
some  enterprising  owner  might  find  a  cove, 
erect  a  wharf,  and  build  up  a  coastwise  busi- 
ness. To  say  that  such  an  offer  of  sale 
means,  as  the  prevailing  opinion  says,  that 
the  state  was  always  preserving  the  jus  pub- 
licum is  to  make  all  the  precautionary  meas- 
ures whidi  the  state  actually  adopted  vain 
and  ridiculous.  If  the  state  In  these  public 
offers  of  sale  was  retaining  the  jus  publicum, 
it  might  just  as  well  have  hoodwinked  its 
citizens  still  further  by  allowing  them  to  pur- 
chase the  lands  which  it  reserved  within  the 
five  and  two-mile  limits  of  cities  and  towns. 
It  could  just  as  freely  have  sold  those  lands, 
and  then  made  answer  that  it  was  selUng 
merely  the  jus  privatum.  What  would  be 
said  if  the  city  of  San  Francisco  should  of- 
fer for  sale  in  lots  one  of  its  public  parks, 
survey  the  lands,  make  sales,  sweep  the  mon- 
ey into  its  strong  box,  execute  its  deeds  with'- 
out  reservation,  and ,  when  the  purchaser 
came  to  take  possession,  meet  him  with  the 
declaration  that,  of  course,  all  that  it  was 
selling  was  the  jus  privatum,  which  he  could 
enjoy  only  when  the  jus  publicum  was  aban- 
doned? We  repeat  that  the  state  has  shown 
no  disposition  as  yet  to  do  this  thing.  But 
that  it  may  be  done  under  the  sanction  of 
the  prevailing  opinion  there  con  be  no  doubt, 
and  I  am  compelled  to  dissent  from  the  view 
that  any  principle  of  law  or  equity  counte- 
nances such  a  statutory  oonstractlQn.    ^ 
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It  Is  said  in  the  pnTailing  opinton  tbat  by 
oar  decisions  upon  theee  tidelands  "the  doa- 
ble right  of  the  state,  private  and  public, 
does  not  seem  to  have  been  saggested  or  con- 
sidered." The  answer  to  that  Is  complete. 
The  earlier  Judges  of  this  court  were  not,  as 
is  hnplled,  Ignorant  of  the  common  law. 
Tbey  had  fall  knowledge  of  the  governmen- 
tal trust  in  navigable  waters  of  the  Jus  priva- 
tnm  and  the  Jus  pabUcum.  Upon  numerous 
occasions  they  evinced  this  knowledge.  Their 
silence  while  reviewing  the  acts  in  question, 
like  the  silence  of  the  Supreme  Court  of  the 
United  States  In  the'  Chicago  case,  arose 
from  the  fact  that  never  unUl  now  was  it 
supposed  that  the  sale  by  the  state  was  any- 
thing other  than  a  sale  of  aU  her  interest, 
that  her  patent,  containing  no  reservation, 
was  a  declaration  that  the  lands  sold  could 
go  into  private  ownership  without  Impair- 
ment of  the  state's  governmental  duty  to  pre- 
serve enough  of  them  for  purposes  of  com- 
merce and  navigation.  Let  us  instance  the 
very  grant  here  under  consideration  to  show 
hen-  utterly  Inapplicable  the  theory  that  by 
them  the  state  has  abandoned  or  surrendered 
a  pubUc  trust,  or  that  to  construe  the  grants 
as  I  construe  them  would  be  the  equlvaleni? 
of  declaring  that  the  state  had  surrendered 
sach  trust  Let  us  take  the  known  condi- 
tions existing  in  the  harbor  of  San  Pedro. 
Speaking  generally,  the  uplands  about  that 
harbor  have  been  Incorporated  with  the  city 
of  Los  Angeles.  The  dty  of  Los  Angeles  ad- 
mittedly owns,  for  pabllc  purposes,  harbor 
lands  and  fadlitleB  for  wharfage,  dockage, 
and  slips,  sufficient  to  accommodate  the  com- 
merce of  Liverpool  and  Antwerp  combined. 
There  Is  not  the  slightest  pretense  here 
made,  and  none  can  be  made,  that  by  sos- 
talnlng  these  grants  the  harbor  of  a  great 
dty  is  given  over  to  private  ownership,  or 
tbat  the  commerce  of  a  great  maritime  port 
is  bottled  up.  These  particular  grants  are 
insignlflcant  In  area  and  extent  as  compared 
with  the  lands  for  habor  purposes  unques- 
tionably controlled  and  owned  by  the  dty  of 
liOB  Angeles,  and  yet  we  are  asked  to  be- 
lieve, because  certain  small  fractions  of  the 
tidelands  (not  even  the  submerged  lands) 
bave  years  and  years  ago  been  purchased 
and  paid  for,  that  to  aphdd  the  complete 
ownership  of  those  lands  in  the  private  indi- 
vidual onda  a  grant  by  the  state,  which  in 
DO  way  limits  that  ovniership,  or  even  to 
say  that  the  state  should,  in  retaking  them, 
repay  what  it  had  received  for  them,  is  to 
work  some  appalling  destruction  of  a  govem- 
mental  trust  As  wholly  untenable  to  my 
mind  Is  the  general  proposition  that  to  con- 
strue the  state's  offer  to  sell  these  tidelands 
as  an  offer  to  sell  its  whole  interest  Into  pri- 


vate ownership  works  a  destruction  of  the 
governmental  trust  First,  there  is  the  rea- 
son already  pointed  out  that  the  state  has 
studiously  reserved  from  sale  all  the  lands 
which  it  then  considered  necessary  for  pur- 
poses of  public  commerce,  and,  second,  be- 
cause the  argument  presupposes  the  pur- 
chase into  private  ownership  of  the  whole 
coast  line  of  California.  Such  an  amazing 
result  in  all  the  years  that  have  followed 
has,  of  course,  never  taken  place;  never 
could  or  would  take  place.  The  state  knew 
of  every  sale  which  was  made  under  its  of- 
fer, and  the  state  could  at  any  time,  if  it 
considered  that  private  owners  were  increas- 
ing too  rapidly  In  number,  and  its  tidelands 
were  bdng  too  rapidly  taken  over  into  pri- 
vate ownership,  have  repealed  its  laws,  and 
withdrawn  its  offer.  To  my  mind  the  ra- 
tional way  to  view  the  offer  to  sell,  the  only 
way  Indeed  in  which  It  must  be  viewed,  Is  to 
take  the  case  of  Richard  Roe,  who  has  pur- 
chased a  quarter  of  a  mile  of  mud  flats,  who 
has  reclaimed  them  from  the  ocean,  who  ha's 
built  his  home  or  factory  upon  them,  and 
who  is  now  told  that  he  must  surrender  pos- 
session without  compensation  at  the  demand 
of  the  state  or  any  of  Its  agencies,  because  all 
that  he  bought  is  a  Jus  privatum,  and,  if  he 
contends  that  he  bought  more,  then  It  must 
be  answered  that  to  hold  with  this  conten- 
tion is  to  destroy  a  great  governmental  trust. 
I  do  not  for  one  moment  question  the  right 
of  the  state  to  retake  any  of  such  lands 
which  she  may  have  improvidently  sold,  or 
which  subsequently,  by  the  growth  and  de- 
velopment of  commerce,  seem  to  her  neces- 
sary for  purposes  of  navigation.  But  I  deny 
utterly  that  she  can  do  this  by  way  of  con- 
fiscation, without  payment  to  the  private 
owner  for  his  private  loss.  And  I  care  not 
whether  it  be  said  that  the  lands  were  sold 
Into  private  ownership  in  aid  of  commerce 
acting  through  private  persons,  or  whether  it 
be  said  that  they  were  sold  as  land  not  nec- 
essary for  commerce,  or  whether  it  be  said 
that  they  were  sold  without  any  specific 
declaration  or  Intent  whatever  upon  the  sub- 
ject If  a  citizen's  private  rights  of  prop- 
erty are  to  be  taken  after  such  a  sale  or 
grant,  tbey  are  not  to  be  taken  under  the 
fiction  of  a  reserved  Jus  publicum.  They  are 
to  be  taken  under  the  actual  dominium  emi- 
nens — the  right  of  eminent  domain — and  com- 
pensation must  be  made  therefor,  or  else 
there  is  sheer  confiscation.  Therefore  I  say 
that  the  construction  put  upon  these  grants 
of  tidelands  does  violence  to  the  law,  and 
that  such  construction,  if  given  execution,  vi- 
olates the  Constitution  of  this  state  and  of 
the  United  States. 

We  concur:    MBLVIN.  J.;   LORIOAN,  X 
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PEOPLE  et  al.  v.  BANNING  00.  et  aL 

(U  A.  3057.) 

SAME  V.  SOUTHERN  PAO.  CO,  et  aL 

(L.  A.  305a) 

(Supreme  Court  of  California.     Dec.  20,  1913. 

Rehearing  Denied  Jan.  19,  1914.) 

1.  Navigabu:  Watebs  (§  87*)— Tidklawd*- 

FOBFEITURE   OF   RlQHTa. 

Under  St.  1861,  p.  618,  !  20,  providing  that, 
if  a  railroad  located  on  tidelands  shall  be  dis- 
continued, or  abandoned,  or  changed  bo  as  not 
to  cover  the  land,  such  land  shall  revert  to  the 
state,  and  section  22,  providing  that  a  railroad 
company,  receiving  permission  to  locate  its 
road  on  tidelands,  shall  not  hold  an;  right  there- 
in after  it  fails  to  use  the  same  tor  the  main- 
tenance of  its  track  for  five  years  continuouB- 
ly,  a  railroad  company  forfeited  its  rights  to 
possession  of  tideland  where  the  track  con- 
structed thereover  in  1871  had  been  taken  up 
for  more  than  ten  years,  and  the  wharf  adjoin- 
ing the  track  was  destroyed  by  fire  in  1890, 
and  no  use  for  railroad  purposes  has  since  been 
made  of  the  land. 

WEd.   Note.— For  other  cases,   see   Navigable 
atera,  Cent  Dig.  {{  201-226,  285;   Dec.  Dig. 
{  37.»] 

2.  Municipal  Cobpobations  (S  719*)— Watbb 

FBONT— POWEB  TO    liEABE.  _       . 

Under  St.  1909,  p.  420,  }  862.  subd.  2.  giv- 
ing cities  of  the  sixth  class  power  to  purchase 
realty  for  municipal  purposes,  and  convey  the 
same  for  the  benefit  of  the  city,  provided  "they 
shall  not  have  power  to  convey  any  portion  of 
any  water  front,"  and  empowering  such  cities 
"to  improve  the  water  front,"  such  a  city  had 
no  power  to  lease  to  private  persona  a  water 
front  for  private  uses. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1425,  1529-1635; 
Dec.  Dig.  i  719.*] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;    Walter  Bordwell,  Judge. 

Proceedings  by  the  People  of  the  State  of 
California  and  others  against  the  Banning 
Company  and  others,  and  by  the  People  of 
the  State  of  California  and  others  against 
the  Southern  Padflc  Railroad  Company  and 
others.  From  judgments  for  plaintiffs,  and 
orders  denying  motions  for  a  new  trial,  de- 
fendants In  each  proceeding  appeal.  Af- 
firmed. 

J.  W.  McKinley,  Frank  Karr,  Gibson,  Dunn 
&  Crutcher  (Ward  Chapman,  Lloyd  W. 
Moultrie,  Sheldon  Borden,  Edward  B.  Bacon, 
and  W.  B.  Millar,  all  of  Los  Angeles,  of  coun- 
sel), for  appellants.  U.  S.  Webb,  Atty.  Gen., 
Anderson  &  Anderson,  Leslie  R.  Hewitt,  John 
W.  Shenk,  and  A.  P.  Fleming,  all  of  Ixw 
Angeles,  for  respondents.  Smith,  Miller  & 
Phelps,  of  Los  Angeles,  amicl  curiae. 

SHAW,  J.  The  appeals  In  these  two  cases 
are  from  the  Judgments,  and  from  orders 
denying  motions  for  new  trial  In  the  respec- 
tive cases. 

The  land  Involved  Is  that  known  as  tide- 
land  location  No.  57,  being  the  same  location 
mentioned  by  that  number  in  the  opinion  in 
People  V.  California  Pish  Co.  (L.  A.  No.  3060) 
138  Pac.  79.    That  opinion,  with  the  excep- 


tions hereafter  noted,  covers  all  the  points  of 
law  Involved  In  the  present  cases.  The  first 
payment  upon  this  tideland  location  was 
made  on  March  6,  1880.  The  certificate  was 
Issued  on  April  10,  1880,  and  the  patent  was 
executed  on  December  16,  1881,  to  Phlneas 
Banning.  The  land  all  lies  within  two  miles 
of  the  limits  of  the  town  of  Wilmington  as 
Incorporated  by  the  act  of  1872,  and,  under 
the  principles  stated  in  People  v.  California 
Fish  Co.  aforesaid,  the  patent  Is  void,  and 
all  claims  of  any  of  the  defendants  thereun- 
der are  invalid. 

[1]  In  1871  the  Southern  Pacific  RaUroad 
Company  constructed  a  railroad  track  over  a 
-part  of  this  land  under  a  right  of  way  ob- 
tained in  pursuance  of  the  act  of  May  20, 
1861.  St  1861,  p.  607.  It  also  built  a  wharf 
adjoining  said  track.  In  1S90  the  wharf  was 
destroyed  by  fire,  and  soon  afterwards,  and 
more  than  10  years  before  this  action  was 
begun,  the  track  was  taken  up,  and  has  never 
been  replaced.  No  use  has  been  made  of  the 
premises  covered  by  this  permit  for  the  track 
so  removed,  except  that  a  bam  about  20  by 
25  feet  in  size  was  maintained  thereon,  to- 
gether with  a  residence  building  and  out- 
buildings. This  use  was  not  in  connection 
with  any  railway,  or  with  the  business  of 
running  a  railway,  except  that  it  was  rented 
to  some  of  the  employes  of  the  railroad.  The 
wharf  was  not  rebuQt  or  oOierwlse  used. 
Section  20,  under  which  this  permission 
was  given  (St  1861,  p.  618),  provides  that, 
if  the  road,  after  its  location,  shall  be  dls- 
continned  or  abandoned,  or  the  location  of 
any  part  thereof  be  changed  so  as  not  to 
cover  the  lands  of  the  state  over  which  the 
permission  was  grlven,  such  land  shall  revert 
to  the  state.  Section  22  provides  that  the 
coinpany  receiving  such  permission  shall  not 
hold  the  real  estate  or  any  right,  title,  or 
Interest  therein  after  It  shall  have  failed  or 
ceased  to  use  the  same  for  the  maintenance 
of  such  track  for  6  years  continuously.  Un- 
der these  provisions  it 'is  obvious  that  all 
right  of  the  appellants  to  hold  possession  of 
the  lands  has  ceased,  and  the  court  proper^ 
ly  60  held. 

Some  objection  is  made  to  the  sufficiency  of 
the  location  of  the  line  of  high  tide  in  the ' 
findings  and  Judgment  It  is  not  necessary 
to  discuss  the  subject  The  line  given  as  the 
line  of  high  tide  Is  a  well-defined  government 
survey,  and  we  think  the  description  is  suf- 
ficient. 

[2]  The  only  other  matter  not  covered  by 
the  aforesaid  opinion  In  People  v.  Callfomla 
Fish  Co.  Is  the  claim  of  the  appellants  Los 
Angeles  Harbor  Company  and  Imperial  In- 
vestment Company,  under  a  lease  by  the  city 
of  Wilmington,  executed  on  April  11, 1907,  to 
the  Investment  company,  for  the  term  of  50 
years,  for  some  15.37  acres  of  the  tidelands 
covered  by  the  state  patent,  in  consideration 
whereof  the  company  agreed  to  dredge  a  20- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dix.  Key-No.  S«rl«s  ft  Bep'rilndexes 
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foot  diannel  to  deep  water,  and  construct 
slipe  adjoining  It  for  the  Improvement  of  the 
facilltlea  for  ocean  navigation,  make  a  bulk- 
head or  sea  wall,  and  to  fill  in  the  space  be- 
tween the  channel  and  the  west  share  of  the 
bay.  The  land  to  be  reclaimed  by  such  fill 
was  the  land  covered  by  the  60-year  lease  to 
aald  company.  The  channel  and  slips  were 
apparently  to  be  devoted  to  public  use,  al- 
tboagh  it  la  not  expressly  so  provided  in 
the  lease.  The  dty  of  Wilmington,  here  men- 
tioned, is  a  dty  of  the  sixth  class.  Incorporat- 
ed in  1906  under  the  general  law.  Subdivl- 
BioD  2  of  section  862  of  the  municipal  cor- 
poration act  gives  such  cities  power  to  pur-, 
chase  or  receive  real  estate  inside  or  outside 
the  dty  limits  necessary  for  munldpal  pur- 
poses, "and  to  control,  dispose  of  and  con- 
vey the  same  for  the  benefit  of  the  dty  or 
town;  provided,  they  shall  not  have  power 
to  sell  or  convey  any  portion  of  any  water 
front"  St  1909,  p.  420.  Subdivision  2  of  the 
same  section  empowers  such  dties  "to  im- 
prove the  water  front"  The  land  induded 
In  the  lease  was,  in  part,  submerged  land  al- 
ways covered  by  water. 

The  dty  of  Wilmington  had  no  title  to  or 
Interest  in  the  land  leased.  It  belonged  to 
the  state  in  virtue  of  its  sovereignty,  and  no 
act  ceding  it  or  transferring  it  to  the  dty  has 
ever  been  passed.  The  dty  had  nothing  but 
a  mere  power  to  improve  the  water  front,  a 
power  delegated  to  it  by  the  state.  The  pow- 
«  to  Improve  the  water  front  does  not  in- 
dnde  authority  to  lease  to  private  parties  for 
private  osee  lands  bdonglng  to  the  state,  and 
not  covered  by  or  necessary  to  the  improve- 
ment, as  a  consideration  tor  a  water  front 
improvement  to  be  made  by  such  private  par- 
ties for  public  use.  The  lease  was  clearly  be- 
yond the  powers  of  the  dty,  and  transferred 
00  part  of  the  state's  title  to  the  land  nor 
any  interest  or  estate  whatever  therein. 

The  case  of  Fadflc  O.  F.  Co.  v.  KlmbaU, 
114  CaL  414,  46  Pac.  275,  is  not  in  point  The 
lease  there  considered  was  made  by  the  dty 
of  Monterey,  under  an  express  grant  by  the 
state  to  the  dty  of  all  the  water  front  for 
the  use  and  benefit  of  the  dty,  with  authority 
to  lease  portions  of  the  water  front  for 
periods  not  exceeding  10  years.  St  1867-68, 
p.  202.  The  wharf  right  there  in  controversy 
was  hdd  good  because  of  this  grant  and  this 
power.  In  the  present  cas^  there  was  no 
legislative  authority  to  lease  lands  owned 
by  the  state,  nte  decision  in  San  Pedro,  etc., 
Co.  V.  Hamilton,  161  Cal.  610, 110  Pac.  1073, 
37  L.  R.  A.  (N.  S.)  686,  dted  by  these  appel- 
lants in  support  of  their  claim,  involved 
leases  of  submerged  and  tide  lands,  made  by 
the  dtles  of  Long  Beach  and  San  Pedro, 
respectlvdy,  both  of  which  leases  were  con- 
firmed by  the  state  by  the  act  of  March  23, 
1907  (St  1907,  p.  987),  and  it  was  for  this 
reason  that  the  leases  were  held  to  be  valid 
with  respect  to  the  authority  to  make  them. 


The  lease  to  the  appellants  was  made  after 
that  act  was  passed ;  it  is  not  validated  or 
affected   thereby,  and  the  state   *ias  never 
confirmed  It    On  the  contrary,  tio-far  as  it 
can  do  so,  the  state,  by  the  act  ef  May  1, 
1911  (St  1911.  p.  1256),  has  revoked  the  ap- 
pellants' lease  by  granting  to  the  city  of  Log  ' 
Angeles,  to  be  used  and  managed  for  the ' 
public  purposes  of  navigation,  all  the  land 
embraced  in  said  lease.     The  court  below 
correctly  held  the  lease  to  be  void. 
The  Judgment  and  order  are  affirmed. 

We  concur:     BEATTY,  0.  X;    ANGEL- 
LOTTI,  J,;   SliOSS,  J. 


PEOPLE  et  aL  v.  BANNINQ  00. 

(L.  A.  3078.) 

(Supreme  Court  of  California.    Dec.  20,  1913.) 

1.  Public  Lands  (|  144*)  —  Tkansveb  bt 
State— Validity  of  Prookkdinob. 

The  filing  of  an  application  for  the  pur- 
chase of  tidelanda  and  survey,  its  approval  by 
the  proper  ofBcer,  and  acceptance  of  one-fifth 
of  the  price  fixed  by  law,  all  of  which  occurred 
before  the  incorporation  of  a  city  within  two 
miles  of  the  corporate  limits  of  which  the  lands 
were  sitaated,  so  that  the  land  could  not  be 
granted  under  Pol.  Code,  f  3484,  after  the  city 
was  incorporated,  constituted  a  legal  and  bind- 
ing contract  of  sale,  and  conveyed  the  title  held 
by  the  state  at  the  time  the  installment  of  the 
price  was  paid. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  U  891-899;   Dec.  Dig.  8  144.*] 

2.  CoNSTiTunowAi,  Law  (|  127*)— Obliga- 
tion or  CoNTBAOTB  —  Incorporation  of 
CiTT— Natube. 

The  Incorporation  of  a  city  is  a  legisla- 
tive act,  though  done  pursuant  to  an  election 
by  the  people  under  the  general  law,  and  is 
the  equivalent  of  a  law  within  the  provisions 
of  the  Const,  art  1,  {  16,  and  Const  U.  S.  art. 
1,  I  10,  forbidding  the  passage  of  an  act  impair- 
ing the  obligation  of  a  contract  when  con- 
strued in  connection  with  a  previous  contract 
of  the  state  as  to  lands  within  the  city  limits. 
[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  II  325-341;  Dec.  Dig.  { 
127.*] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;   Walter  Bordwell.  Judge. 

Proceedings  by  the  People  of  the  State  of 
California  and  others  against  the  Banning 
Company.  From  a  Judgment  for  plalntUFs, 
and  an  order  denying  a  new  trial,  defendant 
appeala  Order  affirmed.  Judgment  revers- 
ed, and  cause  remanded  for  Judgment  as 
directed. 

Gibson,  Dunn  &  Orutcher,  J.  W.  McESnley, 
and  Frank  Karr,  all  of  Los  Angeles  (Ward 
Chapman,  Sheldon  Bbrden,  Edward  E.  Bacon, 
and  W.  R.  Millar,  all  of  Los  Angeles,  of  coun- 
sel), for  appdlant  U.  S.  Webb,  Atty.  Gen., 
Leslie  B.  Hewitt,  John  W.  Shenk,  A  P.  Flem- 
ing, and  Anderson  &  Anderson,  all  of  Los  An- 
geles, for  respondents.  Fitzgerald,  Abbott  & 
Beardsley,  of  Oakland,  amicl  cnrlse. 
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SHAW,  7.  "^ite '^Sefendant  appeals  from 
the  Judgment,' 'and'  from  an  order  denying  a 
new  trl^L". .«.  ■  •  •' 

The  -acHdn  was  begun  to  obtain  a  decree 
adjudgfng  that  plaintiff  Is  the  owner  of  the 
land-,  embraced  In  two  tldeland  locations, 
;n\vnbered,  respectively,  152  and  153,  for  which 
•  patents  have  been  issued  by  the  state  officers, 
and  declaring  that  the  claims  of  the  defend- 
ant under  said  patents  are  Invalid.  Judg- 
ment below  was  given  for  the  plaintiff. 

All  of  the  land  is  situated  within  two  miles 
of  the  corporate  limits  of  the  town  of  Wil- 
mington as  incorporated  by  the  act  of  1872. 
Stats.  1871-72,  p.  108.  This  act  was  repealed 
on  March  12,  1887  (St  1887,  pp.  108, 109),  and 
said  incorporation  thereupon  ceased  to  exist 
Tideland  location  1S2  Includes  345.12  acres, 
and  tldeland  location  153  includes  61.12  acres. 
The  proceedings  for  the  purchases  were  taken 
on  the  same  dates.  The  applications  and 
surveys  were  approved  on  February  9,  1888, 
the  first  payments  of  one-fifth  of  the  price 
were  made  on  February  28,  1888,  the  certifi- 
cates of  purchase  were  Issued  on  March  8, 
1888,  final  payments  were  made  on  February 
1,  1902,  and  the  patents  were  executed  on 
February  5,  1902.  Patent  for  No.  152  was 
issued  to  William  Banning,  and  that  for  No. 
153  to  J.  B.  Banning.  The  defendant  has 
succeeded  to  all  the  title  of  the  said  paten- 

Proceedings  for  the  incorporation  of  the 
city  of  San  Pedfo  nnder  the  general  law  of 
1883  (St  1883,  p.  93)  were  pending  on  Febru- 
ary 9,  1888,  when  the  aforesaid  applications 
and  surveys  were  approved.  The  act  of  1883 
provides  that,  after  canvassing  the  returns 
of  the  election,  if  a  majority  Is  found  to 
favor  Incorporation,  the  supervisors  shall, 
"by  an  order  entered  upon  their  minutes,  de- 
clare such  territory  duly  incorporated,  and 
that  they  shall  thereupon  cause  a  duly  certi- 
fied copy  of  the  order  to  be  filed  in  the  office 
of  the  secretary  of  state ;  and  from  and  aft- 
er the  date  of  such  filing,  such  incorporation 
shall  be  deemed  complete."  The  votes  were 
canvassed,  and  the  order  declaring  the  ter- 
ritory Incorporated  as  the  city  of  San  Pedro 
was  duly  entered  on  the  minutes  on  February 
27,  1888.  The  certified  copy  of  that  order 
was  not  filed  with  the  secretary  of  state  until 
March  1,  1888.  The  first  payment  for  these 
lands,  amounting  to  979.25  in  all,  It  will  be 
noted,  was  paid  in  this  short  interval,  that  is, 
on  February  28,  1888. 

The  land  is  situated  within  two  miles  of 
the  corporate  limits  of  the  city  of  San  Pedro 
as  fixed  by  said  order  of  incorporation.  Up- 
on such  incorporation,  the  constitutional 
prohibition  took  effect,  and  all  lands  within 
that  distance  of  the  city  were  thereupon  im- 
mediately "withheld  from  grant  or  sale." 
The  reservation  in  section  3488  of  the  Politi- 
cal (^de  also  became  Immediately  effective. 
It  is  conceded  that  the  making  of  the  order 
and  entering  It  upon  the  minutes  of  the  board 


did  not  legally  perfect  the  Incorporation,  and 
that  it  was  not  constituted  a  legally  Incor- 
porated city  under  the  law  until  the  copy  of 
the  order  was  filed  In  the  office  of  the  secre- 
tary of  state  It  thus  appears  that  at  the 
time  the  applications  and  surveys  were  filed 
and  approved,  and  when  the  first  payment 
on  each  was  made,  the  land  was  free  from 
the  reservation  In  the  Code,  and  from  the 
prohibition  In  the  Constitution,  and  was  open 
to  sale  under  the  law,  subject  to  the  public 
easement  for  navigation  and  fishery,  as  ex- 
plained in  People  ▼.  California  Flsb  Go.  (U 
A.  No.  3060)  138  Pac.  78,  in  whldi  the  effect 
.of  such  sale  npon  the  public  easement  is 
elaborately  discussed  and  to  which  we  refer 
for  a  foller  statemott  thereof. 

[1]  The  question  presHited  In  this  case  is 
whether  or  not  the  filing  of  the  application 
and  survey,  its  approval  by  the  proper  officer, 
and  the  payment  and  acceptance  of  one-flfth 
of  the  price  fixed  by  law,  prior  to  the  incor- 
poration of  San  Pedro,  constituted  a  legal 
and  binding  contract  of  sale  for  the  Interest 
authorized  to  be  sold  which  bound  the  btate 
to  complete  the  sale  as  If  the  prohibition  had 
not  taken  effect 

[2]  The  Incorporation  of  a  dty  is  a  legis- 
lative act  See  authorities  cited  In  People 
T.  California  Fish  Co/  (Ll  A,  No.  3060)  supra. 
It  iB  none  the  less  an  act  of  legislation  be- 
canse  of  the  fact  that  it  is  done  in  pursuance 
of  an  election  by  the  people  and  nnder  a  gen- 
eral law.  The  legislative  act,  under  the  gen- 
eral law,  becomes  complete  when,  by  the  fil- 
ing of  the  certified  copy  of  the  orCer  of  in- 
corporation, the  creation  of  the  new  dty  be- 
comes complete  and  perfect  The  filing  of 
the  copy  of  the  order  and  the  resulting  in- 
corporation of  the  dty  is  the  equivalent  of 
the  passage  of  a  law,  within  the  meaning  of 
the  provisions  of  the  Constitutions  of  this 
state  and  of  the  United  States  forbidding  the 
passage  of  a  law  impairing  the  obligation  of 
a  contract  CaL  Const  art  1,  |  16;  U.  S. 
Const  art  1,  (  10.  The  situation  Is  there- 
fore the  same  as  If  the  state,  after  receiving 
the  first  payment  for  this  land,  had  enacted 
a  statute  forbidding  the  completion  of  the 
proposed  purchase  or  withdrawing  the  land 
from  sale.  In  Pennoyer  v.  McConnaughy, 
140  U.  S.  24,  11  Sup.  Ct  699,  35  L.  Ed.  363, 
the  Supreme  Court  of  the  United  States  held 
that,  where  a  valid  application  and  survey  for 
the  purchase  of  swamp  land  had  been  filed 
and  approved,  and  the  first  installment  of 
the  price  had  been  paid,  the  purchaser  there- 
by acquired  a  vested  right  In  the  land,  and 
the  contract  of  sale  to  him  became  a  valid 
subsisting  contract,  which  the  state  could  not, 
by  a  subsequent  statute,  declare  void,  and 
could  not  refuse  to  perform.  A  similar  prin- 
dple  was  announced  in  this  state  in  People 
V.  Bryan,  73  Cal.  376,  14  Pac.  893,  where  it 
was  held  that,  where  swamp  land  was  opeu 
to  purchase,  and  a  buyer  had  paid  the  price 
and  obtained  a  patent  the  state  could  not,  in 
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equity,  have  the  patent  canceled  because  of  a 
defect  in  the  application,  without  first  offer- 
ing to  return  the  purchase  money,  If  the  pur- 
chaser had  proceeded  in  good  faith.  See^ 
also.  People  v.  Morris,  77  CaL  208,  19  Pac. 
378 ;  United  States  v.  White  (0.  C.)  17  Fed. 
561,  9  Sawy.  131.  These  authorities  estab- 
lish the  proposition  that  a  patent  issued  un- 
der such  circumstances  is  valid  to  convey  the 
title  of  the  state  which  was  open  to  sale  at 
the  time  the  Installment  of  the  purchase  mon- 
ey was  paid.  As  we  have  seen  in  the  case  of 
People  V.  California  Elsh  Co.  (I*  A.  No.  3060), 
aforesaid,  this  title  under  the  law  for  the 
sale  of  tldelands  in  this  state  extends  only 
to  the  soil  beneath  the  waters,  and  it  is  sub- 
ject to  the  public  easements  for  navigation 
and  fishery.  The  Judgment  of  the  court  be- 
low declaring  the  patent  entirely  void  was 
therefore  erroneous. 

All  the  other  points  involved  in  the  case 
are  folly  discussed  and  determined  in  People 
V.  California  Fish  Co.,  supra.  The  facts  nec- 
essary to  a  proper  Judgment  in  this  case  are 
set  forth  in  the  findings.  The  error  can  be 
corrected  by  a  direction  to  the  court  below 
to  enter  the  proper  Judgment,  and  a  new 
trial  Is  unnecessary. 

The  order  denying  a  new  trial  is  afltemed. 
The  Judgment  is  reversed,  the  cause  Is  re- 
manded, and  the  court  below  is  directed  to 
make  and  enter  its  Judgment  upon  the  find- 
ings as  follows:  It  is  ordered,  adjudged,  and 
decreed  that,  except  as  hereinafter  stated, 
the  defoidant  is  the  owner  of  the  two  par^ 
eels  of  land  situated  in  the  county  of  Los 
Angeles,  state  of  California,  described  as  fol- 
lows, to  wit:  (1)  The  parcel  of  land  known 
as  tldeland  location  No.  162,  containing  845.12 
acres,  and  fully  described  in  the  patent  issu- 
ed by  the  state  of  California  to  William 
Banning,  dated  February  26,  1902,  and  re- 
corded in  Book  9  of  Patents,  p.  274,  of  the 
records  of  liOs  Angeles  county,  to  which  ref- 
erence is  made  for  farther  description,  it 
being  the  same  land  more  particularly  de- 
scribed in  the  first  count  of  the  complaint 
herein;  (2)  the  parcel  of  land  known  as 
tldeland  location  No.  153,  containing  51.12 
acres,  and  fully  described  in  the  patent  issu- 
ed by  the  state  of  California  to  Joseph  B. 
Banning,  dated  February  26, 1902,  and  record- 
ed In  Book  9  of  Patents,  p.  271,  of  the  records 
of  tioa  Angeles  county,  to  which  reference  is 
made  for  further  description,  it  being  the 
same  land  more  particularly  described  in 
the  second  count  of  the  complaint  herein. 
But  the  said  parcels  of  land  are  hereby  de- 
clared to  be  subject  to  the  public  easements 
for  navigation  and  fishery,  and  the  state  of 
California  is  declared  to  be  the  owner  of  all 
interest  and  title  therein  necessary  to  the 
support  of  said  easements. 

We  omcar:     BEATTY,  O.  3.;    ANOEL- 
LOTTI,  J. ;    SL08S,  J. 


PEOPLE  ex   hif.  WEBB,   Atty.  Gen.,  v. 

SOUTHERN  PAC.  R.  CO.  et  aL 

(L.  A.  3079.) 

(Supreme  Court  of  California.    Dec.  20,  1918.) 

1.  Appeal  and  Ebbob  rt  931*)  —  Bbview — 
FINDING — Supplying  Ouitted  Finding. 

The  Supreme  Court,  on  an  appeal  in  an 
action  by  the  state  to  establish  title  in  tide- 
lands,  cannot  supply  a  finding  showing  that  de- 
fendants claimed  under  a  certain  patent,  though 
there  wag  an  oral  stipnlation  to  that  effect,  if 
Boch  stipulation  was  not  carried  into  the  find- 
ings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  3728,  3762-3771 ;  Dec. 
Dig.  i  »31.«] 

2.  Navigable  Watebb  (J  36*)— Tidelands— 
Bights  ov  Public. 

The  title  of  a  riparian  owner  to  the  soil 
under  the  water  in  front  of  his  upland  is  sub- 
ject to  the  public  easements  of  navigation  and 
fishery,  and  the  public  authorities  may  improTe 
such  land  below  the  high-water  mark  for  pur- 
poses of  navigation. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  U  180-200;  Dec.  Dig.  I 
86.*] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  Walter  Bordwell,  Judge. 

Proceeding  by  the  People  of  the  State,  up- 
on information  of  U.  S.  Webb,  Attorney  Gen- 
eral, against  the  Southern  Pacific  Railroad 
Company  and  another.  From  a  Judgment  for 
plaintifl,  and  an  order  denying  a  motion  for 
new  trial,  defendants  apx)eaL  Order  affirm- 
ed, except  as  stated,  and  Judgment  reversed 
for  further  proceedings. 

Gibson,  Dunn  &  Omtcher,  J.  W.  McKlnley, 
and  Frank  Karr,  all  of  Los  Angeles  (Ward 
Chapman,  Sheldon  Borden,  Edward  B.  Ba- 
con, and  W.  R.  Millar,  all  of  Los  Angeles,  of 
counsel),  for  appellants.  U.  S.  Webb,  Atty. 
Gen.,  LesUe  R.  Hewitt,  John  W.  Shenk,  A  P. 
Fleming,  and  Anderson  &  Anderson,  all  of 
Los  Angeles,  for  respondent. 

SHAW,  J.  The  defendants  appeal  from 
the  Judgment,  and  from  the  order  denying 
a  new  triaL 

The  action  was  begun  to  establish  the  title 
of  the  state  of  California  to  a  parcel  of  land 
embraced  in  what  it  known  as  tldeland  lo- 
cation No.  143,  for  which  the  state  issued  a 
patent  to  August  W.  Timms  under  the  laws 
for  the  sale  of  swamp  and  tldelands.  It  is 
alleged  that  the  defendants  claim  some  title 
or  interest  in  said  land.  The  patent  to 
Timms  was  issued  on  December  8,  1887.  The 
proceedings  leading  up  to  the  execution  of 
said  patent  were  in  all  respects  regular.  The 
land  is  more  than  two  miles  from  the  cor- 
porate limits  of  the  town  of  Wilmington,  as 
fixed  by  the  act  of  1872  Incorporating  that 
town.  At  the  time  the  proceedings  for  the 
sale  were  taken,  and  when  the  patent  was 
issued,  the  dty  of  San  Pedro  had  not  been 
Incorporated.  The  land  was  therefore  open 
to  sale,  and  not  within  any  statutory  or  con- 
stitutional reservation. 
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Tbe  effect  of  sadi  patent  tor  tldelands, 
with  respect  to  the  public  easements  of  navi- 
gation and  fishery,  ^bls  fully  discussed  and 
determined  in  the  opinion  in  the  case  of 
People  V.  California  Fish  Co.  (L.  A.  No.  3060) 
138  Pac.  79,  to  which  we  refer.  It  was 
there  decided  that  it  does  not  convey  or  af- 
fect the  public  rights  of  navigation  and  fish- 
ery, or  the  power  of  tbe  state  to  regulate 
and  control  the  same,  and  alter  and  improve 
the  premises  in  tbe  Interest  of  navigaton, 
but  transferred  only  the  title  to  the  soil,  sub- 
ject to  said  public  rights  and  powers.  The 
Judgment  below  was  that  the  plaintiff  was 
the  absolute  owner  of  the  land,  and  that  the 
said  patent  was  void,  and  conveyed  no  in- 
terest in  the  land  whatever.  In  this  the 
court  erred.  The  decree  as  to  the  effect  of 
tbe  patent  should  Iiave  been  to  tbe  effect 
above  stated. 

[1]  The  findings  do  not  show  that  the,  de- 
fendants have  succeeded  to  the  interest  of 
Timms  under  the  patent  aforesaid.  Upon 
the  trial  there  was  an  'oral  stipulation  to 
that  effect;  but  it  was  not  carried  into  tbe 
findings.  They  do  not  show  that  the  defend- 
ants have  any  title  or  interest  under  tbe 
patent  By  reason  of  this  omission,  the  error 
in  the  Judgment  cannot  be  corrected  by  a 
direction  from  this  court  to  enter  tbe  Judg- 
ment without  further  proceedings.  This 
court  cannot  supply  the  finding. 

[2]  The  defendants  have  a  parcel  of  upland 
adjoining  the  tldelands  in  controversy,  and 
they  claim  the  right,  as  riparian  proprietors, 
to  wharf  out  and  use  tbe  tldeland  in  front 
of  their  upland  for  navigation  in  connection 
with  the  upland.  It  is  settled  by  the  deci- 
sion of  tbe  Supreme  Court  of  tbe  United 
States  in  tbe  case  of  United  States  v.  Cband- 
ler-Dunbar  W.  P.  Co.,  229  U.  8.  53,  S3  Sup. 
Ct  667,  57  L.  Ed.  1063,  decided  May  26, 1913, 
that,  when  the  riparian  proprietor  holds  title 
to  the  soil  under  tbe  water  in  front  of  his  up- 
land, and  holds  it  by  virtue  of  his  riparian 
ownership,  in  fee,  such  title  is  subject  to  the 
public  easements  of  navigation  and  fishery; 
that,  when  the  pnblic  authorities  see  fit  to 
make  Improvements  on  the  land  below  high- 
water  mark  for  purposes  of  navigation,  the 
riparian  owner  must  yield  thereto;  and  that 
bis  right  is  subordinate  to  the  public  rights. 
There  are  many  other  decisions  of  the  Su- 
preme Court  of  the  United  States  substan- 
tially to  the  same  effect.  Under  these  au- 
thorities it  Is  apparent  that  tbe  littoral  rights 
of  the  defendants  cannot  impinge  upon  the 
control  by  the  state  of  tldelands  for  tbe  pub- 
lic purposes  of  navigation  and  fishery,  or 
affect  the  public  easement  for  those  purposes. 

Certain  rights  of  the  defendants  under  a 
permit  from  tbe  state  surveyor-general,  un- 
der section  478  of  tbe  Civil  Code,  dated  April 
7,  1887,  and  under  an  agreement  with  the 
city  of  San  Pedro  made  on  December  11, 
18S6,  were  expressly  excepted  from  tbe  opr 


eratlon  of  tbe  judgment,  and  were  not  ad- 
judicated. 

A  new  trial  of  all  the  Issues  is  nnneces- 
e&ry.  Tbe  only  fact  not  determined  is  the 
succession  of  the  defendants  to  tbe  rights 
of  TImms  under  the  state  patent  The  case 
in  tbJs  respect  is  similar  to  the  case  of  Peo- 
ple V.  Southern  Pacific  Railroad  Co.  (L.  A. 
No.  3056)  138  Pac.  94,  decided  simultane- 
ously herewith,  and  the  order  will  be  similar. 
That  case  also  disposes  of  the  claim  of  title 
by  prescription. 

Tbe  order  denying  a  new  trial  is  affirmed, 
except  as  below  stated.  The  Judgment  is 
reversed,  with  directions  to  the  court  below 
to  proceed  upon  evidence  to  be  taken,  or  up- 
on a  consideration  of  tbe  aforesaid  stipula- 
tion, and  make  a  finding  upon  tbe  question 
whether  or  not  the  defendants  have  succeed- 
ed to  the  rights  of  Timins,  under  the  patent 
from  the  state  to  him,  and  thereupon  to 
make  and  enter  its  judgment  accordingly. 

We  concur:!  BEATTY,  C.  J.;  ANOEIr- 
LO'lTt,  J.;  SLOSS,  J. 


JACOBT  V.  PECK  et  al.     (Civ.  1208.) 
(District  Court  of  Appeal,  Third  District  Cali- 
fornia.    Nov.  25,  1913.)_ 

1.  PUEADinO  (S  277*)  —  SirPPLEMERTAI,  COM- 
PLAINT —  Installments  Due  Afteb  Com- 

MKNCEMENT  OF  ACTION. 

In  an  action  on  a  contract,  where  payments 
were  to  be  made  in  inEtallments,  plaintiff  can- 
not recover  more  than  those  installments  due 
at  tbe  time  of  the  institution  of  the  action,  un- 
less he  files  a  supplemental  complaint  including 
those  due  down  to  the  time  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  834;   Dec  Dig.  |  277.»] 

2.  Judgment  (S  696*)— Bab  of  Actior  —  Iir- 

STALLMENTS. 

Under  Code  Civ.  Proc  i  1908,  providing 
that  a  judgment  is  conclusive  only  as  to  the 
matters  directly  adjudged,  and  in  view  of  section 
1911,  providing  that  that  only  is  deemed  to  be 
adjudged  which  appears  to  have  been  so  ad- 
judged, or  which  was  necessarily  included  there- 
in, the  judgment  in  au  action  by  plaintiff,  who, 
in  consideration  of  defendant's  agreement  to  pay 
him  monthly  bonuses,  surrendered  his  lease  to 
the  lessor,  who  issued  a  new  lease  to  defendant 
begun  before  the  expiration  of  the  term,  ad- 
judicates plaintiff's  right  to  a  bonas  onlpr  down 
to  the  time  the  action  was  filed,  this  particalarly 
where  the  findings  on  which  tiie  judgment  was 
based  expressly  excepted  future  accruing  install- 
ments. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S  lUl;   Dec  Dig.  f  596.*] 

3.  Judombnt  ({  713*)— CoNOLtiBiVENKSS— Mat- 

TEBS  CON-CLUDED. 

A  judgment  is  conclusive  only  as  to  those 
matters  which  were  actually  adjudicated,  and  is 
not  conclusive  as  to  matters  which  might  have 
been  adjudicated  where  it  expressly  appears  they 
were  not  considered. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  Si  1063,  1066.  1099,  1234-1237,  1239, 
1241,  1247;   Dec.  Dig.  S  713.*] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 


•For  other  cases  see  Mm*  topic  aad  ssctiOB  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Seriei  &  Rtp'r  Indszw 
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Action  by  O.  D.  Jacoby  against  Wilbur 
S.  Peck  and  othera  From  tbe  Judgment,  de- 
fendant appeals.    Affirmed. 

See,  also,  137  Pac.  264. 

Henry  O.  W.  Dinkelsplel,  of  San  Frands- 
Go,  for  appellants  Peck  and  otbers.  Daniel 
A.  Ryan,  of  San  Francisco,  for  appellant 
Prltcbard.  Chickering  &  Gregory,  of  San 
Francisco,  for  respondent 

BURNETT,  J.  There  were  two  appeals  in 
tbls  case,  one  by  plaintiff,  and  tbe  other  by 
defendants.  The  first  was  considered  by 
this  court  in  an  opinion  filed  November  7th 
last,  and  reported  in  137  Pac.  264,  to  which 
reference  may  be  had  for  a  statement  «f  the 
nature  of  the  action.  Since  that  decision  was 
rendered,  the  appeal  by  defendants  has  been 
transferred  to  this  court  by  the  Supreme 
Court 

The  contention  of  appellants  here  is  that 
they  should  have  Judgment,  for  the  reason 
that  the  issues  in  this  action  were  deter- 
mined, or  could  have  been  determined,  in 
a  prior  action  that  was  tried  between  the 
same  parties  for  the  same  amount.  This 
prior  action  was  'Proi)erIy  pleaded  in  bar, 
and  as  to  It  tbe  court  found  as  follows: 
"That  on  August  21,  1905,  said  plaintiff,  O. 
D.  Jacoby,  commenced  an  action  in  said  su- 
perior court  in  and  for  the  city  and  county 
of  San  Francisco,  agaidst  said  Wilbur  S. 
Peck,  Herbert  R.  Peck,  and  W.  g.  Peck,  Jr., 
copartners  doing  business  as  W.  S.  Peck  & 
Co.,  and  said  James  J.  Gildea,  and  the  J.  J. 
Glldea  Company,  a  corporation,  praying 
Judgment  against  said  defendants  for  the 
sum  of  $5,^2.60,  upon  the  same  contract  up- 
on which  this  action  was  brought  and  which 
is  the  same  amount  claimed  in  and  by  this 
action.  That  the  issues  in  said  action  were 
the  same  as  in  this  a(!tlon.  That  in  and  by 
laid  action  aU  the  iatuet  embraced  in  thit 
QCtion  were  adjudged  and  determined,  save 
and  excepting  the  issue  as  to  what,  if  anv, 
amount  became  due  said  plaintiff  on  ai^ 
after  the  1st  day  of  Scptetnber,  1905,  bj/  way 
and  by  reason  of  said  bonus  referred  to  in 
said  contract.  That  in  and  by  said  Judgment 
pursuant  to  the  findings  made  and  filed  in 
said  action,  it  was  adjudicated  *  *  * 
that  plaintiff  was  entitled  to  recover  noth- 
ing from  defendants,  save  and  excepting  tbe 
sum  of  $460,  being  the  installment  which  be- 
came due  on  the  1st  days  of  June,  July,  and 
August  1906.  That  the  findings  in  said  ac- 
tion were  made  and  filed  on  the  18th  day  of 
June,  1909,  nunc  pro  tunc  aa  of  Noyember 
28,  1908,  and  Judgment  therein  was  entered 
in  favor  of  the  plaintiff  and  against  the  de- 
fendants for  said  sum  of  $450,  together  with 
interest  That  no  appeal  was  taken  from 
said  Judgment  and  said  Judgment  has  nev- 
er been  vacated  or  set  aside,  save  and  ex- 
cepting as  against"  the  Pecks  and  W.  8. 
Peck  &  Co.,  "and  not  as  to  any  other  of  the 
said  defendants,   said  Judgment  has   been 


vacated  and  set  aside  by  the  order  of  said 
court  That  said  Judgment  has  become  final, 
and  is  now  In  full  force  and  effect  against 
said  James  J.  Glldea  and  said  J.  J.  Gildea 
Company,  a  corporation." 

We  have  italicized  the  portion  of  said  find- 
ing to  which  especial  attention  will  be  di- 
rected. 

[1 , 2]  Tbe  said  action  having  been  begun 
on  August  21,  1006,  it  is,  of  course,  mani- 
fest that  no  cause  of  action  existed  at  that 
time  In  favor  of  plaintiff  for  the  said  later 
installments,  at  least,  unless  plaintiff  had 
exercised  the  option  and  made  the  demand 
provided  in  said  contract  as  a  condition  pre- 
cedent for  the  maturity  of  the  whole  obli- 
gation of  the  said  party  of  the  second  part. 
In  view  of  the  finding  of  the  court  however, 
we  must  assume  that  said  later  installments 
were  not  then  due. 

It  is  true,  though,  that  at  the  time  of  the 
trial,  they  had  "long  since"  become  payable, 
and  a  supplemental  complaint  niight  have 
been  filed  covering  these  installments  and  a 
disposition  made  of  the  whole  controversy 
in  the  one  action.  This  course,  however, 
was  not  pursued,  and  it  expressly  appears, 
as  already  seen,  that  thc^  court  determined 
the  cause  upon  its  merits  with  reference  to 
the  installments  that  had  matured  when  the 
said  complaint  was  filed,  and  the  court  ex- 
pressly declined  to  find  as  to  any  subse- 
quent installment. 

We  do  not  understand  that  such  Judgment 
would  be  a  bar  to  the  maintenance  of  a  cause 
of  action  accruing  subsequent  to  said  Au- 
gust 21,  1905. 

The  conditions  or  elements  that  render  the 
prior  Judgment  a  bar  to  a  subsequent  ac- 
tion are  provided  in  section  1908  of  the  Code 
of  Civil  Procedure,  which,  as  far  as  involv- 
ed herein,  is  as  follows:  "The  effect  of  a 
Judgment  or  final  order  in  an  action  or  spe- 
cial proceeding  before  a  court  or  Judge  of  the 
state,  or  of  the  United  States  having  Juris- 
diction to  pronounce  tbe  Judgment  or  order, 
is  as  follows:  *  *  *  2.  In  other  cases, 
the  Judgment  or  order  Is,  In  respect  to  the 
matter  directly  adjudged,  conclusive  between 
tbe  parties  and  their  successors  in  Interest 
by  title  subsequent  to  the  commencement  of 
the  action  or  special  proceeding,  litigating 
for  the  same  thing  under  the  same  title  and 
In  the  same  capacity,  provided  they  have  no- 
tice, actual  or  constructive,  of  the  pendency 
of  tbe  action  or  proceeding." 

The  only  matter  "directly  adjudged"  in  tbe 
case  before  us  is  the  indebtedness  existing 
oh  said  August  21,  1905,  and  as  to  that  the 
Judgment  would,  of  course,  constitute  a  bar; 
but  it  did  and  could  not  affect  any  subse- 
quent Indebtedness  between  the  same  parties. 

The  findings  of  the  court  leave  no  doubt 
as  to  what  was  "directly  adjudged" ;  but  an 
additional  assurance  has  been  furnished  by 
the  rule  prescribed  In  section  1911  of  the 
Code  of  Civil  Procedure  as  follows:  "That 
only  Is  deemed  to  have  been  adjudged  In  a 
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former  Judgment,  which  appears  upon  its 
face  to  hare  been  so  adjudged,  or  which  was 
actually  and  necessarily  Included  therein  or 
necessary  thereto." 

Probably  no  such  direction  Is  needed  In  a 
case  like  this,  where  the  Judgment  Itself  Is 
ezpUcit  as  to  what  was  determined;  but 
In  many  Instances  there  is  less  degree  of 
certitude  as  to  what  was  "directly  adjudg- 
ed." And  It  will  be  found  on  ei:amlnatlon 
that  generally  It  Is  such  cases  that  have  giv- 
en rise  to  the  enunciation  and  application 
of  the  rule  of  evidence  contended  for  by  ap- 
pellants. Here,  as  we  have  seen,  there  Is  an 
express  declaration  of  what  was  adjudged. 
Besides,  Ignoring  that  declaration,  and  keep- 
ing In  mind  the  principle  that  we  must  not 
presume  a  forfeiture  or  default,  and  that  a 
Judgment,  it  not  otherwise  appearing,  deter- 
mines the  facts  as  they  exist  at  the  time 
of  the  filing  of  the  complaint,  an  Inspection 
of  the  Judgment  roll  leads  to  the  conclusion 
that  only  the  Installments  made  payable  by 
the  contract  prior  to  September  1, 1905,  were 
"actually  and  necessarily  included"  in  said 
Judgment,  and  that  the  court  was  Justified 
In  holding  that  the  cause  of  action  as  to  the 
subsequent  installments  bad  not  then  ma- 
tured. 

[S]  But,  even  If  the  court  erred,  and 
should  have  determined  the  whole  Issue, 
while  its  failure  to  do  so  would  be  subject  to 
revision  and  correction  by  the  regular  stat- 
utory methods,  it  would  not  affect  the  ques- 
tion involved  herdn. 

What  was  actually  adjudged— not  what 
should  have  been  adjudged — ^is  the  vital 
consideration  here.  "The  Judgment  is  such 
a  case  does  not  become  an  estoppel  as  to  all 
matters  which  might  have  been  litigated 
therein,  but  only  as  to  such  as  were  actually 
litigated,  and  which  were  necessary  to  be  de- 
termined by  the  court  before  rendering  Its 
Judgment  upon  the  demand  or  the  defense." 
lilllls  V.  Emigrant  Ditch  Co.,  95  Cal.  561,  30 
Pac.  1108. 

Appellants  have  made  a  misapplication, 
and  have  misconstrued  certain  language  of 
some  of  the  decisions.  They  quote  to  the 
effect  that  "a  Judgment  is  final  and  con- 
clusive between  the  parties,  not  only  as  to 
matters  actually  determined,  but  as  to  every 
matter  which  the  parties  might  have  litigat- 
ed and  have  decided  as  Incident  to  or  es- 
sentially connected  with  the  subject-matter 
of  the  litigation  within  the  purview  of  the 
original  action."  This  statement  cannot  prop- 
erly be  Invoked  as  to  an  issue  which  affirma- 
tively appears  not  to  have  been  determined 
by  the  Judgment  As  to  that  issue,  there  is 
no  Judgment,  and  necessarily  there  can  be  no 
estoppel  by  something  that  does  not  exist 
If  appellants'  contention  as  to  issues  not  de- 
termined be  sound,  then  we  must  read  the 
statute  as  providing  that  "the  Judgment  is  in 
respect  to  the  matter  directly  adjudged  and 
as  to  tTie  matter  that  ought  to  have  been  di- 


rectly adjudged  conclnslTe  between  the  par- 
ties," etc. 

Tba  cases  cited  by  appellants  present  a 
situation  entirely  different  from  that  before 
us,  as  will  readily  be  appreciated. 

Baker  v.  Bartol,  6  CaL  483, ,  seems  not  to 
be  in  point    The  question  there  was  one  of  ■ 
pleading,  and  of  the  sufficiency  of  the  evi- 
dence to  support  the  Judgment. 

In  Gray  v.  Dougherty,  25  Cal.  272  the  doc- 
trine contended  for  by  appellants  is  qualified 
as  follows:  "It  must  appear,  however,  that 
the  subject-matter  or  question  was  not  only 
the  same,  but  that  it  was  submitted  on  its 
merits,  and  actually  passed  upon  by  the 
court  ftfr,  \t  the  trial  went  off  on  a  technical 
defect,  or  because  the  cause  of  action  had 
not  yet  accrued,  or  because  of  a  temporary 
disability  of  the  plaintiff  to  sue,  or  the  like, 
the  Judgment  could  not  be  a  bar  to  a  future 
action.  Greenleaf  on  Evidence,  S  530.  These 
facts  may  be  ascertained  by  an  inspection  of 
the  Judgment  roll  in  the  former  suit,  and,  if 
that  fails  to  disclose  all  the  facts  necessary 
to  a  complete  determination  of  the  question, 
a  resort  may  be  had  to  extrinsic  evidence." 

In  Phelan  v.  Gardner,  43  Cal.  300,  It  was 
held  that  the  Judgment  roll  in  the  former 
action  was  properly  excluded,  and  that  an 
unnecessary  finding  therein  was  hot  conclu- 
sive in  a  subsequent  action. 

The  question  decided  in  Pamell  v.  Hahn, 
61  CaL  131,  was  that  the  validity  and  legal 
effect  of  a  contract  of  sale  put  in  Issue  and 
determined  in  a  former  action  could  not  be 
subsequently  litigated  by  the  same  parties 
In  another  action. 

In  Hardy  v.  Hardy,  97  CaL  126,  81  Pac. 
906,  it  seems  that  a  demurrer  had  been  sus- 
tained to  the  complaint,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  Judgment  was  entered 
against  the  plaintiff.  Thereafter  another  ac- 
tion was  brought  between  the  same  parties 
in  which  the  same  facts  were  alleged  in  the 
complaint,  with  an  additional  immaterial 
averment,  and  it  was  properly  held  that  the 
former  Judgment  was  a  bar  to  the  second  ac- 
tion. In  other  words,  it  had  already  been 
adjudged  that  essentially  the  same  facts  did 
not  entitle  the  plaintiff  to  any  relief,  and 
for  the  court  to  have  held  otherwise  in  the 
second  action  would  have  been  to  nullify  the 
former  Judgment 

In  Crew  v.  Pratt,  110  Cal.  139,  51  Pac.  38, 
it  was  held  that  "a  decree  distributing  the 
estate  to  trustees  named  in  the  will  of  the 
decedent^  which  has  become  final  by  failure 
to  appeal  therefrom,  though  erroneous,  is  a 
conclusive  adjudication  of  the  validity  of  the 
trust"  In  other  words,  it  was  decided  that 
the  validity  of  the  trust  "was  actually  and 
necessarily  Included"  in  and  necessary  to  the 
determination  of  said  decree. 

How  unlike  the  present  are  all  these  cases 
must  be  apparent  at  a  glance. 

The  case  here,  In  principle  and  on  its  facts. 
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Is  more  nearly  analogous  to  McDougal  ▼. 
Downey,  45  CaL  165 ;  TbrUt  t.  Delaney,  89 
Cal.  188,  10  Pac.  476 ;  and  ShankUn  ▼.  Otay. 
lU  Cal.  88,  43  Pac.  389. 

In  tbe  first  it  was  held  that,  "when  a  mort- 
gage Is  given  to  secure  money  to  fall  dne  in 
several  installments  from  year  to  year,  a 
Judgment  enforcing  the  lien  of  the  mortgage 
for  one  Installment  is  not  a  bar  to  another 
action  to  enforce  the  lien  of  the  mortgage  for 
another  installment  subsequently  falling  due." 

In  the  Thrift  Case  it  was  held  that  a 
Judgment  in  an  action  of  ejectment  was  not 
a  bar  to  a  subsequent  action  to  recover  pos- 
session of  the  property  where  tbe  plaintiff  re- 
lied upon  a  new  title ;  the  court  holding  that 
the  former  Judgment  was  conclusive  only  as 
to  the  matters  put  in  issue  and  passed  on  in 
the  action. 

In  tbe  Shanklin  Case  it  was  held  that 
"nether  the  recovery  of  a  Judgment  nor  the 
pendency  of  an  action  for  a  past  delinquency 
is  a  bar  to  a  subsequent  action  for  a  delin- 
quency occurring  after  the  eommencement  of 
the  prior  action." 

We  think  there  is  no  merit  in  the  appeal, 
and  tbe  Judgment  Is  affirmed. 

We  concur:    CHIPMAN,  P.  J.;  HABT,  J. 


PBOPIiB  ▼.  SMITH.     (Or.  311.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Nov.  28,  1913.) 

1.  CBixiirAi.  Law  (i  1171*)— Tbial— Conduct 
or  Counsel. 

The  expression  by  the  district  attorney  of 
his  disbelief  in  accused's  complaint  of  his  treat- 
ment after  his  arrest,  which  was  by  insinuation 
and  actions,  is  no  sronnd  for  reversal,  as  it  re- 
lated to  a  matter  of  only  minor  importance. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  3126,  3127;  Dec.  Dig.  | 
1171.*! 

2.  Incest  (J  16*)— Peosecution— Bvidenct. 

In  a  prosecution  for  incest,  evidence  in  cor- 
roboration of  the  female  held  sufficient  to  sup- 
port the  conviction. 

[Ed.  Note.— For  other  cases,  see  Incest,  Cent 
Dig.  I  13;    Dec.  Dig.  J  iK*] 

Appeal  from  Superior  Court,  San  Diego 
County ;  W.  A.  Sloane,  Judge. 

A.  B.  Smith  was  convicted  of  incest,  and 
be  appeals.   Affirmed. 

Ralph  F.  Twombly,  of  Pasadena,  and  John 
D.  Dawson,  of  Los  Angeles,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  George  Beebe, 
Depnty  Atty.  Gen.,  for  the  People. 

CX>NREY,  P.  J.  The  defendant,  having 
been  convicted  of  the  crime  of  incest  appeals 
from  the  Judgment  on  the  verdict,  and  from 
an  order  denying  his  motion  for  a  new  trial. 

[1]  On  behalf  of  appellant  it  is  claimed 
that  be  was  prejudiced  by  certain  questions, 
inalnnatlona  and  remarks  by  the  district  at- 
torney, which  occurred  during  the  cross-ex- 


amination of  the  defendant,  all  of  which.  It 
is  claimed,  caused  passion  and  pieju^ce 
against  the  defendant  in  the  minds  of  tbe 
Jury.  During  said  cross-examination,  the  de- 
fendant had  testified  to  the  fact  that  while 
under  arrest  he  was  taken  from  the  dty  Jail 
and  was  kept  for  some  time  in  the  county 
hospital,  and  that  he  was  filled  full  of  whisky 
and  questioned  by  a  certain  policeman.  The 
alleged  misconduct  of  the  district  attorney. 
If  confirmed  at  all  by  the  record,  is  covered 
by  the  following:  "Q.  By  District  Attorney: 
They  treated  you  pretty  bad  down  th^e,  did 
they,  Mr.  Smith?  Defendant's  Attorney:  If 
the  court  please,  I-  object  to  this  conduct  on 
the  part  of  counsel  and  assign  It  as  error. 
It  Is  not  proper  or  ethical.  District  Attor- 
ns: I  admit  I  should  not  smile,  but  some 
things  are  too  funny.  The  Court:  Counsel 
should  not  express  their  feelings  that  way. 
The  Jury  will  Judge.  District 'Attorney:  I 
understand  that,  your  honor.  I  don't  want 
the  Jury  to  convict  anybody  because  I  smile." 
It  is  possible  that  the  manner  of  the  district 
attorney,  his  tone  of  voice,  and  smile  of  in- 
credulity were  subject  to  criticism,  and  tbe 
Judge  was  evidently  of  that  opinion.  But  tbe 
Incident  standing  alone  Is  of  minor  impor- 
tance, and  does  not  relate  to  a  material  matter, 
and  cannot  appn^riately  be  magnified  by 
Imagining  evil  effects.  The  facts  shown  are 
not  sufficient  to  raise  a  presumption  that  this 
Imprudent  conduct  of  the  district  attorney 
"caused  passion  and  prejudice  against  this 
defendant  in  the  minds  of  the  jury."  Where 
a  district  attorney  by  his  conduct  surrounds 
a  case  with  an  atmosphere  of  adverse  com- 
ment, remark,  and  running  argumoit  through- 
out a  trial,  or  takes  unfair  advantage  of  the 
defendant  by  intimating  to  the  Jury  some- 
thing that  Is  either  not  true  or  not  capable 
of  being  proven  in  the  manner  attempted, 
such  misconduct  may  become  such  serious  er- 
ror that  It  may  be  presumed  to  have  cauMd 
prejudice  against  the  defendant  and  to  have 
prevented  him  from  having  a  fair  trial.  Peo- 
ple V.  Grlder,  13  Cal.  App.  703,  110  Paa  686. 
But  an  Isolated  and  comparatively  unimpor- 
tant imprudence  in  conduct  has  no  such  con- 
sequences. 

[2]  The  only  other  ground  suggested  on 
which  a  reversal  of  the  Judgment  might  be 
urged  is  that  the  verdict  is  based  on  the  un- 
corroborated testimony  of  an  admitted  ac- 
complice. It  is  admitted  by  the  defendant 
as  well  as  shown  by  the  testimony  of  his 
daughter  (who  was  19  years  old  and  a  mar- 
ried woman),  that  during  a  period  of  several 
weeks  they  bad  occupied  the  same  room  at 
a  hotel  and  had  slept  in  the  same  bed.  The 
defendant  had  registered  them  at  the  hotel 
as  husband  and  wife,  and  had  Introduced  his 
daughter  to  others  as  his  wife.  These  facts 
furnish  ample  legal  corroboration  and  Justi- 
fy the  verdict.  The  excuses  ottered  by  de- 
fendant for  occup3dng  the  same  room  and 
bed  with  his  daughter  and  her  infant  child 
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were  for  the  Jury  to  consider,  and  no  doubt 
were  duly  weighed  and  found  wanting. 
The  judgment  and  order  are  affirmed. 

We  concur:  JAMES,  J. ;  SHAW,  J. 


OARD  T.  RAMOS.    (Civ.  1290.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.-   Nov.  20,  1913.) 

1.  Appeal  and  Ebbob  (g  959*)— Dibcrbiion 
or  Tbial  CoTTB'r— Amending  Pleadings. 

The  discretioa  which  the  trial  court  has  in 
permitting  amendment  of  pleadings  wUl  not  be 
disturbed,  unless  an  abuse  thereof  is  clearly 
shown. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  3825-3831;  Dec.  Dig.  { 
969.»] 

2.  Appeal  and  Ebbob  (i  1041*)— Habmlbss 
Ebbob— Amending  Pleadings. 

Any  error  in  permitting  defendant  to  amend 
his  answer  in  an  action  for  goods  sold,  so  as  to 
affirmatively  plead  the  statute  of  fraudn,  was 
harmless,  where  that  defense  had  already  been 
presented  by  denials  of  the  answers. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4106-1109;  Dec.  Dig.  g 
1041."] 

3.  Fbaxtds,  Statute  or  (|  157*)— Objections 
TO  Evidence— Waiveb. 

It  cannot  be  claimed  that  defendant  waived 
the  defense  of  the  statute  of  frauds,  in  an  ac- 
tion for  goods  sold,  by  failing  to  object  to  oral 
evidence  offered  to  prove  the  agreement,  the  of- 
fer of  the  oral  evidence  being  one  of  the  steps 
in  the  order  of  proof  required  by  the  statute  of 
frauds,  and  being  admissible,  when  followed  by 
other  evidence  required,  in  order  to  talce  the 
agreement  out  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  i  377 ;    Dec.  Dig.  i  157.»] 

4.  Frauds,  Statute  of  (5  87*)  —  Sale  of 
Goods— Receipt  and  Acceptance  —  Neoes- 

SITT. 

Under  the  direct  provision  of  Civ.  Code,  § 
1739,  the  buyer  must  receive  "and"  accept  the 
goods,  in  order  to  take  the  case  out  of  the  stat- 
ute of  frauds;  the  amendment  to  section  1C24 
and  Code  Civ.  Proc.  i  1973,  changing  the  words 
"receive  and  accept"  to  "receive  or  accept,"  not 
changing  the  requirements  or  construction  of 
section  1739. 

[Ed.  Note. — For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent  Dig.  {  182 ;    Dec.  Dig.  g  87.*] 

Appeal  from  Superior  Court,  Alameda 
County;  John  Ellsworth,  Judge. 

Action  by  H.  N.  Gard  against  J.  L.  Ramos. 
From  orders  permitting  defendant  to  amend 
his  answer,  and  granting  a  nonsuit,  and  de- 
nying plaintiff's  motion  for  a  new  trial,  plain- 
tiff appeals.    Affirmed. 

F.  I.  Lemos,  of  Haywards,  and  Snook  & 
Church,  of  Oakland,  for  appellant  Henry  G. 
W.  Dlnkelsplel  and  John  R.  Jones^  both  of 
San  Francisco,  for  respondent 

RICHARDS,  J.  This  is  an  action  brought 
to  recover  the  sum  of  f461.30,  the  value  of 
certain  goods,  wares,  and  merchandise  claim- 
ed to  have  l>eeD  sold  and  delivered  by  plain- 
tiff's assignor  to  the  defendant,  and  which  he 


refused  to  accept  and  pay  for.  The  answer 
denied  the  contract  to  purchase  the  goods 
and  also  their  delivery,  and  admitted  the  de- 
fendant's refusal  to  receive  and  pay  for 
them.  Upon  the  trial,  the  plaintiff  offered 
evidence  of  an  oral  agreement  to  purcliase 
the  goods,  which  evidence  was  admitted  vdth- 
out  objection  on  the  part  of  the  defendant. 
The  plaintiff  also  offered  proof  of  the  deliv- 
ery of  the  goods  to  the  Southern  Pacific  Rail- 
way Company,  a  common  carrier,  at  San 
Francisco  for  shipment  to  the  defendant  at 
Haywards,  Cal.,  and  that  they  were  duly  for- 
warded to  him  there,  but  that  be  refused  t» 
accept  or  receive  or  pay  tor  them.  At  the- 
close  of  plaintiff's  case,  the  defendant  moved 
the  court  for  leave  to  amend  his  answer  so 
as  to  set  up  the  plea  of  the  statute  of  frauds. 
The  court  granted  this  motion.  Thereupon 
the  defendant  moved  fpr  a  nonsuit,  which. 
motion  the  court  also  granted,  and  entered 
judgment  accordingly.  From  these  orders 
and  judgment,  and  also  from  an  order  deny- 
ing plaintiff's  motion  for  a  new  trial,  he'prosr 
ecutes  this  appeal. 

The  first  point  presented  by  appellant  is 
that  the  court  erred  in  permitting  the  defend- 
ant to  amend  his  answer  at  the  dose  of 
plaintiff's  case  so  as  to  plead  affirmatively 
the  statute  of  frauds. 

[1 ,  2]  We  think  this  point  is  not  well  taken, 
for  two  reasons:  First,  that  the  large  dis- 
cretion with  which  the  trial  court  is  Invested 
in  the  matter  of  permitting  the  amendment  of 
pleadings  should  not  be  disturbed  upon  ap- 
peal, except  where  it  clearly  Bi^)ears  that 
such  discretion  has  been  abused — ^whlch  does 
not  appear  in  this  case;  second,  that  the  er- 
ror, even  conceding  its  existence,  would  have 
been  harmless,  for  the  reason  that  the  issue 
of  the  statute  of  frauds  had  already  been 
presented  by  the  denials  of  the  defendant's 
answer.  Feeney  v.  Howard,  79  Cal.  525,  21 
Pac.  984,  4  L.  R.  A.  826,  12  Am.  St  Rep.  162. 

[3]  Counsel  for  appellant,  however,  con- 
tends that  during  the  trial  the  defendant 
waived  the  issue  as  to  the  statute  of  frauds 
by  his  failure  to  object  to  the  oral  evidence 
offered  in  proof  of  the  agreement  to  purchase 
the  goods  at  the  time  of  the  offer  of  such  ev- 
idence. This  contention  cannot  be  sustained, 
for  the  reason  that  the  oral  evidence  offered 
In  proof  of  the  agreement  in  question,  while 
not  of  Itself  sufficient  to  establish  it,  was  one 
of  the  steps  in  the  order  of  proof  required  by 
the  statute  of  frauds,  and  was  still  admissi- 
ble when  followed  by  the  other  evidence  re- 
quired by  the  Code  in  order  to  take  the  agree- 
ment out  of  the  statute.  Wilson  v.  Hotch- 
kiss,  132  Pac.  88;  Marsh  v.  Hyde,  3  Gray  (6» 
Mass.)  331. 

The  main  question  presented  by  the  record 
is  as  to  the  correctness  of  the  court's  ruling 
in  granting  a  nonsuit  The  place  of  business 
of  the  assignor  of  plaintiff  was  San  Francis- 
co.   The  defendant  resided  and  bad  bis  place 
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of  business  at  Haywaids.  The  goods  In  quea- 
tton  were  duly  dellvCTed  to  the  carrier  for 
shipment,  and  were  duly  transported  from 
the  former  to  the  latter  place.  The  appel- 
lant contends  that  this  delivery  to  the  car- 
rier constituted  a  delivery  to  and  receipt  by 
the  buyer;  that  the  words  "deliver"  and  "re- 
ceive" are  synonymous,  and  hence  that  said 
delivery  to  the  carrier  constituted  such  a  re- 
ceipt of  the  goods  by  the  buyer  as  would 
take  the  case  out  of  the  statute  of  frauds. 
Counsel  for  the  appellant  cites  many  cases 
from  other  states  supporting  his  contention 
that  the  words  "deliver"  and  "receive"  are 
identical  in  meaning,  when  used  in  connec- 
tion with  the  statute  of  frauds. 

[4]  Our  view  of  the  construction  to  be 
placed  upon  the  several  sections  of  the  Code 
referring  to  the  statute  of  frauds  renders  it 
unnecessary  to  decide  this  question,  for  the 
reason  that  it  Is  essential,  in  order  to  take 
an  oral  agreement  for  the  sale  of  personal 
property  of  the  value  of  the  goods  in  ques- 
tion here  out  of  the  statute  of  frauds,  that 
the  buyer  should  both  receive  and  accept  the 
goods.  The  confusion  which  was  created  in 
our  Codes  by  the  amendment  to  section  1624 
of  the  Civil  Code  and  section  1973  of  the  Code 
of  Civil  Procedure,  changing  the  phrase  "re- 
ceive and  accept"  to  "receive  or  accept"  in 
each  of  these  sections,  while  leaving  section 
17S9  of  the  Civil  Code  unchanged  in  this  re- 
spect, was  brought  to  the  attention  of  this 
court  in  Booth  v.  Levy,  131  Paa  1062.  That 
was  a  case  in  its  main  fticts  identical  with 
the  present  one;  and  it  was  there  held  that 
section  1739  of  the  Civil  Code  Is  the  section 
which  sets  forth  the  substantive  law  govern- 
ing sales  of  personal  property  and  laying 
down  the  requJslteB  of  a  valid  contract  as  to 
such  sales;  and  that,  this  being  so,  the  ex- 
press requirement  of  said  section  that,  In  or- 
der to  validate  an  oral  agreement  for  the  sale 
of  personal  property  of  a  value  in  excess  of 
$200,  the  buyer  must  both  "receive  and  ac- 
cept" the  goods  is  not  to  be  held  repealed  by 
implication,  or  affected  by  the  changes 
wrought  in  section  1624  of  the  Civil  Code  or 
section  1973  of  the  Code  of  Civil  Procedure, 
by  the  more  recent  amendments  thereof. 

Adhering  to  these  views  as  in  accord  with 
the  construction  which  has  been  consistently 
placed  upon  section  1739  of  the  Civil  Code  in 
earlier  cases  (Jamison  v.  Simon,  68  Cal.  17,  8 
Pac.  502;  Terney  v.  Doten,  70  Cal.  399,  11 
Pac.  743;  Dauphlny  v.  Bed  Poll  Creamery 
Co.,  12S  CaL  548,  56  Pac.  4S1),  we  are  con- 
strained to  hold  that  the  plalntUf  fn  this 
case,  having  failed  to  show  a  receipt  and  ac- 
ceptance of  the  goods  by  the  buyer,  the  mo- 
tion for  a  nonsuit  was  properly  granted  and 
the  motion  for  a  new  trial  properly  denied. 

Judgment  and  order  affirmed. 

W«  concur:  LBNNON,  P.  J.;  KERRI- 
GAN, J. 


PEOPLE  V.  PROrUMO.    (Cr.  468.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Nov.  28,  1913.) 

1.  Cbiminai,  Law  ({{  763,  764*)  —  Instbtio- 

TIONS— DtIHO  DECI.ASATION. 

In  a  homicide  case,  it  was  error  to  in- 
struct that  the  jury  were  "at  liberty"  to  dis- 
regard a  declaration  offered  as  a  dying  declara- 
tion, unless  satisfied  that  it  was  made  under  a 
sense  of  impending  death. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {j  1731-1748,  1752,  1768, 
1770;  Dec.  Dig.  if  763,  764.*] 

2.  HoiaciDE  (§8  218,  221*)— Dying  Deciaba- 
TION— Admisbibiutt. 

A  dying  declaration  is  admissible  in  evi- 
dence .  in  the  first  instance  only  when  the 
court  is  reasonably  satisfied  by  evidence  aliunde 
that  it  was  made  under  a  sense  of  impending 
death,  and  should  be  given  weight  by  the  jury 
only  when  they  are  satisfied  beyond  a  reasona- 
ble doubt  that  it  was  made  by  the  declarant  as 
a  dying  person,  and  under  a  sense  of  impending 
death. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig^  §§  458,  469,  463,  464;   Dec.  Dig.  U 

3.  Cbiminai.    Law    ({   825*)  — Appkai— In- 

STBUCTIONB— FaILTJBE    TO    REQUEST. 

Where  the  conrt,  in  a  homicide  case,  erro- 
neously instructed  that  the  jurors  were  at  lib- 
erty" to  disregard  a  declaration  offered  aa  a 
dying  declaration,  if  not  satisfied  that  it  was 
made  under  a  sense  of  impending  death,  in- 
stead of  instructing  that  they  were  bound  to 
disregard  it  under  such  conditions,  the  error 
was  not  waived  by  defendant's  failure  to  re- 
quest a  more  speafic  instruction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  2005;  Dec.  Dig.  S  825.*] 

4.  HoiaoIDB    (t    340*)— APPBAIr-lNSTBUOnON 

— Review. 

Where,  in  a  homicide  case,  defendant  and 

5.  were  the  only  witnesses  to  the  kOllng,  and 
they  each  accused  the  other  of  firing  the  fatal 
shot,  and  where  the  court  erroneously  instruct- 
ed that  the  jury  were  "at  liberty"  to  disregard 
a  declaration,  introduced  as  a  dying  declaration, 
if  not  satisfied  that  it  was  made  under  a  sense 
of  impending  death,  instead  of  instructing  them 
that  they  were  bound  to  disregard  it,  if  not  so 
satisfied,  it  became  the  duty  of  the  appellate 
court,  under  the  express  provisions  of  Const 
art  6,  I  4^,  to  examine  the  entire  cause,  in- 
cluding the  evidence,  to  determine  whether  such 
error  was  ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  715-717,  720;  Dec  Dig.  |  340. •] 

5.  Homicide    (§   340*)— Appeai.— Instbtjotion 
—Harmless  Ebbob. 

Where  the  undisputed  evidence  in  a  homi-  ' 
dde  case  showed  beyond  a  reasonable  doubt, 
and  to  a  moral  certainty,  that  the  alleged  dying 
declaration  of  the  decedent  was  in  fact  such, 
and  was  made  under  a  sense  of  impending 
death,  and  it  appeared  that  the  jury  must  have 
so  found,  the  error  in  instructing  Uie  jury  that 
they  were  "at  liberty"  to  disregard  such  decla- 
ration, unless  satisfied  that  it  was  made  under 
a  sense  of  impending  death,  instead  of  instruct- 
ing that  they  were  bound  to  disregard  it,  un- 
less so  satisfied,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ft  716-717,  720;  Dec.  Dig.  f  340.*] 

6.  HoMiciDB   (f    309*)— Insibuoxiors— Man- 

BliAUaHTEB. 

Failure  to  instruct  on  manslaughter  in  a 
homicide  case  was  not  error  where  the  elements 
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in  the  crime  of  manalanghter  were  not  reason- 
ably dedudble  from  the  facta  proven.  ■ 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  IMg.  H  649,  650,  662^365;  Dec.  Dig.  i 
309.»] 

Appeal  from  Superior  Conrt,  City  and 
County  of  San  Francisco;  William  P.  Law- 
lor,  Judge. 

Alberto  Profumo  was  convicted  of  murder 
In  the  second  degree,  and  appeals.    Affirmed. 

Thomas  V.  Eddy  and  Philip  C.  Boardmah, 
both  of  San  Francisco,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  for  the  People. 

BICHARDS,  J.  This  is  an  appeal  from  a 
judgment  of  conviction  of  the  defendant  of 
murder  of  the  second  degree,  and  from  an  or- 
der denying  his  motion  for  a  new  trial. 

[1]  The  first  point  urged  by  the  appellant 
is  that  the  conrt  erred  in  giving  to  the  jury 
the  following  instruction  upon  the  subject  of 
dying  declarations:  "Whether  the  declara- 
tion was  in  fact  made  under  a  sense  of  im- 
pending death  is  a  question  of  fact  which 
most  materially  affects  the  question  of  its 
credibility,  and  the  determination  of  the 
court  thereon  is  not  conclusive  upon  the  jnry. 
They  have  the  right,  in  considering  whether 
they  shall  accept  the  declaration  as  a  correct 
statement,  to  determine  for  themselves  wheth- 
er the  declarant  was  in  extremis,  and  fully 
convinced  of  that  fact  when  making  the  dec- 
laration, and  are  at  Uherty  to  disregard  it, 
if  not  satisfied  that  it  was  made  under  a 
sense  of  impending  death."  The  vice  which 
the  appellant  points  out  as  existing  in  this 
instruction  is  that,  while  it  correctly  com- 
mits to  the  jnry  the  fiuaal  determination  as 
to  whether  the  alleged  dying  declaration  was 
made  while  the  declarant  was  in  extremis, 
and  was  consdons  of  the  fact  of  Ms  condi- 
tion. It  leaves  the  Jury  "at  liberty"  to  regard 
or  disregard  the  declaration,  although  It  has 
not  been  proven  to  their  satisfaction  that  It 
was  made  under  a  sense  of  Impending  death. 

[2]  There  would  seem  to  be  little  doubt  as 
to  the  correctness  of  this  contention.  A  dying 
declaration  is  only  admissible  In  evidence 
when,  in  the  first  instance,  the  court  is  rea- 
sonably satisfied  by  evidence  aliunde  that  it 
was  made  under  a  sense  of  impending  death, 
and,  having  been  so  admitted  by  the  court,  is 
'  only  competent  evidence  to  be  considered  by 
the  Jury  when  they  shall  also  have  first  satis- 
fled  themselves  beyond  a  reasonable  doubt 
that  It  was  made  by  the  declarant  as  a  dying 
person,  and  under  a  sense  of  impending 
death.  The  rule  on  this  subject  Is  clearly 
set  forth  by  Mr.  Justice  Angellotti,  in  the 
case  of  People  v.  Thomson,  145  Cal.  717,  726, 
79  Pac.  435,  438,  in  the  following  words:  "In- 
asmuch as  the  declaration  of  the  decedent  is 
competent  evidence  only  when  made  under 
the  sense  of  impending  death,  and  because  it 
Is  so  made,  it  would  seem  to  logically  follow 
that  the  Jury  could  give  it  no  consideration 
wliatever,  unless  they  are  satisfied  that  It 


was  made  by  the  deceased  under  such  sense 
of  Impending  death.  It  Is  a  rule  of  evidence 
that  such  a  declaration  can  be  considered 
only  in  that  event,  and,  while  the  court  must 
of  necessity  preliminarily  determine  the  ques- 
tion of  fact  essential  to  the  admission  of  the 
declaration  Id  evidence,  the  rule  of  evidence 
stUl  remains  for  the  guidance  of  the  Jnry, 
and,  as  the  jury  must  exercise  their  power 
of  Judgment  of  the  effect  of  the  evidence  in 
subordination  to  the  rules  of  evidence,  it 
would  seem  to  be  proper  to  Inform  the  jury 
of  such  rule,  and  of  their  duties  In  regard 
thereto." 

It  is,  however,  contended  by  the  reM>ondent 
that  the  instruction  under  consideration  Is  to 
be  held  to  be  a  correct  statement  of  the  law, 
because  It  was  also  taken  bodUy  from  anoth- 
er portion  of  the  opinion  of  Mr.  Justice 
Angellotti  in  the  case  above  dted. 

When  the  case  of  People  v.  Thomson  Is 
examined.  It  will  be  found  that  the  language 
of  the  decision  which  the  trial  court  In  the 
case  at  bar  excerpted  and  adopted  as  its  In- 
stmction  was  used  by  the  learned  Justice,  not 
in  defining  the  duty  of  the  jury  in  respect  of 
their  consideration  of  the  declaration,  but  In 
defining  the  duty  of  the  court  in  respect  of 
the  admission  of  the  declaration  In  evidence 
in  the  first  instance,  and  that  the  learned  Jus- 
tice foUovred  the  general  language  which  was 
adopted  by  the  trial  court  In  Its  instruction 
with  a  specific  statement  of  the  law  govern- 
ing the  ultimate  attitude  of  the  Jury  toward 
dying  declarations  which  has  been  above  set 
forth,  but  which  the  trial  court  entirely  ondt- 
ted  from  its  instruction;  nor  was  the  error 
of  such  omission  corrected  or  cured  In  any 
other  portion  of  the  instructions. 

[3]  The  respondent  further  contends  that, 
conceding  the  error  In  the  Instructions  com- 
plained of,  the  appellant  is  not  entitled  to  a 
reversal  therefor,  because  It  was  his  duty,  if 
he  desired  a  more  specific  Instruction  to  the 
jury  upon  the  subject  of  dying  declarations, 
to  have  requested  of  the  trial  court  the  giv- 
ing of  such  instruction,  and  that  his  failure 
to  request  a  more  specific  Instruction  waives 
the  failure  to  give  it 

The  cases  relied  upon  by  the  respondent  to 
support  this  contention  do  not  go  so  far,  but 
merely  hold  tliat,  where  a  general  instruction 
is  given  by  the  court  which  is  correct  as  far 
as  It  goes,  but  which  is  merely  deficient  by 
reason  of  Its  generality,  the  defendant  \a 
bound  to  request  that  the  charge  be  made 
more  spedflc,  and,  in  the  absence  of  such  re- 
quest, IS  held  to  have  waived  his  objection  to 
the  instruction ;  but  to  hold  that  an  error  of 
an  instruction,  which  merely  Informs  the 
Jury  that  ttiey  are  at  liberty  not  to  do  that 
which  under  given  conditions  they  are  bound 
not  to  do,  must  be  corrected  by  the  defend- 
ant at  the  moment  of  its  commission,  under 
penalty  of  waiving  his  right  to  object  to  it 
upon  appeal,  would  be  to  carry  the  rule  en- 


*FOr  other  rami  im  sam*  toplo  and  sastion  NUUBBR  In  Deo.  Dig.  A  Am.  Die.  Key-No.  Seriei  &  Rep'r  Indezaa 

Digitized  by  CjOOQIC 


CaL) 


m  RE  HODODON'S  ESTATE 


111 


tlrely  too  tax.  This  Is  well  Illustrated  In  the 
present  case,  wherein  the  instructions  given 
by  the  trial  court  are  62  in  number,  extend- 
ing over  48  pages  of  the  tyx>ewritten  tran- 
script on  appeal. 

[4,  5]  It  Is  also  contended  that  the  Instruc- 
tion, even  though  error,  is  not  such  preju- 
dicial error  as  should  work  a  reversal  Of  the 
Judgment,  for  the  reason,  as  counsel  urges, 
that  the  dying  declaration  In  question  was 
not  essential  to  the  case  for  the  people,  and 
that  there  is  ample  evidence  without  it  to 
support  the  verdict 

The  record  does  not  sustain  this  conten- 
tion. The  defendant  was  charged  in  the  in- 
formation with  murder  in  the  first  degree. 
The  facts  upon  proof  of  which  the  people 
depended  to  sustain  this  charge  were  these: 
The  defendant  and  one  Robert  Schaffer  went 
to  the  cabin  of  the  decedent  with  Intent  to 
commit  burgUkry.  While  there  they  were  sur- 
prised In  the  act  of  rifling  the  cabin  by  its 
owner,  who  first  saw  Schaffer,  and,  after 
demanding  the  reason  of  his  presence  there, 
fired  a  shot  at  him,  wounding  him  In  the  leg. 
That  almost  Immediately  thereafter  the  de- 
cedent was  fired  upon  and  fatally  wounded 
by  the  appellant,  who,  at  the  time  of  the  first 
shot,  was  in  another  room  of  the  bouse.  The 
only  witnesses  to  the  actual  shooting  were 
the  decedent,  Schaffer,  and  the  defoidant; 
and  the  only  two  witnesses  as  to  the  purpose 
for  which  the  defendant  and  SchafTer  went 
Into  the  cabin  of  the  decedent  were  them- 
selves. On  the  day  before  the  trial  Schaffer 
was  permitted  to  withdraw  his  plea  of  not 
guilty  of  murder  in  the  first  degree,  and  to 
enter  a  plea  of  guilty  of  burglary  in  the  sec^ 
end  degree.  Thereafter,  and  upon  the  trial, 
Schaffer  turned  state's  evidence,  and  testi- 
fied that  the  purpose  of  the  defendant  and 
nimself  in  going  into  the  cabin  of  the  de- 
cedent was  to  commit  burglary,  and  that,  be- 
ing there,  it  was  the  defendant  who  fired  the 
fatal  shot  The  defendant  tootc  the  witness 
stand  in  his  own  behalf,  and  denied  the  truth 
of  both  of  these  statements,  asserting  that 
he  had  no  criminal  purpose  in  being  at  the 
cabin ;  that  he  was  not  In  it  at  all ;  that  he 
was  unarmed ;  that  he  did  not  fire  the  fatal 
or  any  shot;  and  that  It  was  Schaffer  who 
fired  the  ffttal  shot 

It  is  plain  from  this  recital  of  the  facts  im- 
mediately connected  with  the  homldde  that 
the  dying  declaration  of  the  decedent,  to  the 
'  effect  that  it  was .  the  defendant  and  not 
Schaffer,  who  did  the  shooting,  was  a  very 
important  U  not  vital,  element  in  the  proof 
of  the  people's  case ;  and  the  fact  that  even 
with  Its  aid  the  Jury  were  only  so  far  con- 
vinced of  the  defendant's  guilt  as  to  bring  In 
a  verdict  of  murder  in  the  second  degree  ren- 
ders it  very  probable  that  he  would  not  have 
been  convicted  of  even  the  lesser  offense  but 
for  the  dying  declaration. 

This  being  80,  It  must  be  held  that.  If  the 


record  discloses  that  there  was  any  room 
for  a  reasonable  doubt  as  to  whether  the 
dying  declaration  was  made  under  those  con- 
ditions which  are  an  essential  prerequisite 
to  Its  admission  In  evidence  at  all,  then  the 
giving  of  this  erroneous  instruction  by  the 
court  constituted  such  prejudicial  error  as  to 
compel  a  reversal  of  the  Judgment 

It  therefore  becomes  the  duty  of  this  const, 
under  section  4^  of  article  6  of  the  Consti- 
tution, to  make  an  examination  of  the  entire 
cause.  Including  the  evidence,  in  order  to  de- 
termine whether  the  error  complained  of  has 
resulted  in  a  miscarriage  of  Justice. 

Upon  such  examination  of  the  evidence, 
and  particularly  that  portion  thereof  which 
purports  to  lay  the  foundation  for  the  ad- 
mission in  evidence  of  the  dying  declaration, 
and  for  its  consideration  by  the  Jury,  we  are 
clearly  of  the  opinion  that  the  undisputed 
evidence  in  this  case  shows  beyond  a  reason- 
able doubt  and  to  a  moral  certainty,  that  the 
alleged  dying  declaration  of  the  decedent  was 
in  fact  so,  and  was  made  under  a  sense  of 
impending  death,  and  that  the  Jury  must 
have  so  found  from  the  afllrmatlve  and  un- 
questioned proofa  before  them.  This  being 
so,  the  Jury  would  have  been  bound  under 
their  oath  to  admit  this  dying  declaration 
to  their  consideration,  and,  having  done  so, 
they  would  be  at  liberty  to  regard  or  disre- 
gard it  according  to  their  views  as  to  its 
credibility ;  and  thus  It  follows  th&t  the  giv- 
ing of  the  instruction  in  question  by  the  trial 
court,  though  a  misdirection  of  the  Jury,  was 
not  under  the  drcumstancea  of  this  case  such 
a  prejudicial  error  as  to  have  resulted  in  a 
miscarriage  of  Justice. 

[6]  The  api)ellant  makes  the  further  point 
that  the  court  erred  in  falling  to  give  to  the 
Jury  an  Instruction  on  the  subject  of  man- 
slaughter. From  the  review  of  the  evidence 
above  given,  it  will,  however,  appear  that  the 
elements  Involved  lii  the  crime  of  manslaugh- 
ter were  not  reasonably  dedudble  from  the 
facts  of  this  case,  and  hence  that  the  court 
committed  no  reversible  error  in  its  failure 
to  give  such  an  instruction.  People  v.  Rogers, 
163  Cal.  476,  126  Fac.  143,  and  cases  dted. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 


We  concur: 
GAN,  J. 


LENNON,    P.  J.;    KERRI- 


In  re  HODGDON'S  ESTATE. 

CROOKS  V.  HODGDON.    (Civ.  1284.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Dec.  4,  1913.    Rehearing  Demed 
by   Supreme  Court  Jan.  30,   1914.) 

1,  WiLifl  (I  166*)— Undu»  Iwixubwcb— Bvi- 

DUIOE. 

The  courts  cannot  (et  aside  wills  for  undue 
Influence  unless  there  is  direct  .and  substantial 
evidence  establishing  such  undue  influence  aa 
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wQl  Titiate  the  will  under  the  establiahed  mlet 
of  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  421-437;    Dec.  Dig.  |  166.»] 

2.  WnxB  (S  166*>— Unduk  Influehce— Sxw- 

nCIXNCT. 

To  vitiate  a  will,  undue  influence  must 
have  had  the  effect  of  overcomiiiK  testator's 
free  agency  at  the  very  time  the  will  was  made, 
so  as  to  induce  him  to  dispose  of  his  property 
differently  from  the  disposition  be  would  have 
made  had  he  followed  his  own  inclination. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Digr.  §S  375-381 ;    Dec  Dig.  i  155.*] 

3.  Wills  (J  163*)— Uwddb  Inflxjenck— Con- 
fidently. RELATIOITS  —  HuteAKD  AND 
Wife. 

The  existence  of  a  relation  involving  mu- 
tual affection  between  testator  and  a  benefi- 
ciary, such  as  husband  and  wife,  does  not  raise 
a  presumption  of  undue  influence  so  as  to  re- 
-qwre  the  beneficiary  to  prove  that  he  has  not 
unduly  influenced  the  making  of  the  will,  but 
such  relation  and  the  opportunity  afforded 
thereby  to  exercise  undue  influence  may  be 
considered  with  other  evidence  tending  to  show 
undue  influence. 

[Ed.  Note.— For  other  cases,  see  WlUa,  Cent 
Dig.  {(  388-402;    Dec.  Dig.  {  163.*] 

4.  Wills  (§  400*)— Contest— Eevikw— Non- 
suit. 

In  reviewing  an  order  of  nonsuit  in  a  will 
-contest,  the  entire  evidence  must  be  considered 
from  a  view  most  favorable  to  contestant,  and 
all  facts  supporting  the  contest  must  be  taken 
as  true,  ana  all  reasonable  inferences  in  con- 
testant's favor  considered  as  proved,  disregard- 
ing contrary  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {§  86&-873 ;    Dec.  Dig.  {  400.*] 

5.  Wills  ({  166*)— Undijb  IwinnwoB— BSvi- 
oence. 

Evidence  held  not  to  show  that  a  will  was 
procured  by  the  undue  influence  of  testatrix's 
husband. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  421-437;   Dec.  Dig.  |  166.*] 

Appeal  from  Saperlor  Court,  City  and 
County  of  San  Francisco;  Thomas  F.  Gra- 
ham,  Judg& 

Contest  of  the  will  of  Ida  Olive  Hodgdon, 
deceased,  by  Samuel  K.  Crooks  against  Her- 
bert F.  Hodgdon,  individually  and  as  execu- 
tor. From  an  order  granting  a  nonsuit  and 
-denying  a  new  trial,  contestant  appeals.  Af- 
firmed. 

Wm.  M.  Cannon,  of  San  Francisco,  for  ap- 
pellant Charles  W.  Slack  and  Walter  H. 
Linforth,  both  of  San  Francisco,  for  respond- 
ent 

RICHARDS,  3.  This  Is  an  appeal  from  an 
order  granting  a  nonsuit  and  denying  the 
petition  of  the  contestant  and  appellant  for 
the  revocation  of  the  will  of  Ida  Olive  Hodg- 
don, deceased,  and  also  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

The  petition  of  the  contestant  for  revoca- 
tion of  the  will  In  question  was  based  upon 
several  grounds,  but  the  only  one  of  these 
grounds  of  contest  upon  which  evidence  was 
presented  at  the  trial,  and  the  only  ground 
urged  upon  this  appeal  why  such  will  should 
have  been  revoked,  and  why  the  order  grant- 


ing a  nonsuit  and  denying  the  petition  of 
the  contestant  and  appellant  for  Its  revoca- 
tion and  for  a  new  trial  should  be  reversed, 
is  the  ground  of  undue  influence,  claimed  to 
have  been  exerted  by  Herbert  F.  Hodgdon. 
the  husband  of  said  decedent  and  sole  dev- 
isee under  the  terms  of  said  wiU,  in  the  pro- 
curement and  execution  of  the  same. 

Upon  the  trial  the  court  granted  a  motion 
for  nonsuit  at  the  close  of  the  contestant's 
case;  and  upon  these  appeals  this  court  Is 
asked  to  determine  the  sufiidency  of  the  con- 
testant's evidence  to  entitle  him  to  have  the 
case  go  to  a  jury  upon  the  sole  issue  upon 
which  the  evidence  was  presented  as  above 
set  forth. 

The  following  summary  of  the  evidence, 
which  must  be  necessarily  much  compressed 
in  order  to  come  within  the  proper  limits  of 
an  opinion,  will  serve  to  show  the  salient 
features  of  this  case :  Ida  Olive  Croolia  was 
the  youngest  child  of  Matthew  and  Susan 
Crooks.  Her  father  died  in  1879.  Her  moth- 
er died  in  1894,  when  Ida  Olive  Crooks  was 
Just  past  21  years  of  age.  Shortly  thereafter 
she  married  Herbert  F.  Hodgdon,  who  was 
about  four  years  her  senior,  and  who  was 
then  and  for  some  time  thereafter  employed 
with  the  real  estate  firm  of  Madison  &  Burke, 
and  who  had  no  property  outside  of  his 
earnings  as  an  employ^  of  said  firm.  Some 
years  after  her  mother's  death  Ida  Olive 
Hodgdon  came  into  the  possession  of  an  es- 
tate aggregating  in  value  about  $200,000,  of 
which  about  $60,000  was  in  cash,  and  of 
which  also  there  was  certain  personail  prop- 
erty consisting  of  Jewels,  laces,  rugs,  bric-a- 
brac,  and  other  household  effects,  including  a 
number  of  family  portraits  which  had  come 
to  her  out  of  her  mother's  estate  and  which 
were  of  the  appraised  value  of  about  $8,000. 
'{he  rest  of  the  property  received  from  her 
parents  was  real  estate.  There  were  four 
other  diildren  of  Matthew  and  Susan  Crooks, 
brothers  and  sisters  of  Ida,  all  older  than 
she,  who  also  received  their  due  and  respec- 
tive shares  of  real  and  personal  property 
out  of  their  parents'  estates.  The  relation 
between  Mrs.  Hodgdon  and  these  two  broth- 
ers and  sisters  was  always  cordial  and  af- 
fectionate, and  such  also  appears  to  have 
been  in  the  main  the  relation  between  her 
husband  and  her  brothers  and  sisters  during 
practically  all  her  married  life.  For  a  time 
after  their  marriage  the  young  couple  lived 
In  a  home  in  San  Francisco  which  had  been, 
purchased  by  her  prior  to  her  mother's  death, 
and  furnished  by  her  mother,  but  finally  paid 
for  out  of  her  share  of  her  mother's  estate. 
Later  Mr.  Hodgdon  gave  up  his  position  with 
Madison  &  Burke  and  went  with  his  wife  to 
Colorado  Springs,  where  she  went  for  her 
health,  which  was  always  delicate,  and  from 
thence  to  New  Yorlc,  and  then  to  Los  Angeles, 
and  from  thence  to  a  desert  resort  for  those 
threatened  with  tuberculosis,  and  finally  to 
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Bedlands,  where  tbey  lived  for  some  time 
and  op  to  the  early  party  of  the  year  1902. 
The  marriage  between  Mr.  and  Mrs.  Hodg' 
don  had  been  a  love  match,  but  this  fact  did 
not  operate  to  prevent  occasional,  and  some- 
times very  bitter,  quarrels  between  them, 
due  partly  to  the  fact  that  Mr.  Hodgdon's 
habits  were  at  times  such  as  to  give  bis  wife 
mnch  otfense  and  pain,  and  partly  also  be- 
cause of  the  nervous  spells  of  Mrs.  Hodgdon 
due  to  the  delicate  condition  of  her  health. 
While  they  were  living  at  Redlands  a  dis- 
cord arose  between  them  which  led  to  a  tem- 
porary separation;  Mr.  Hodgdon  leaving  his 
wife  there  and  coming  to  San  Francisco, 
where  he  resumed  his  position  with  his  for- 
mer employers.  Mrs.  Hodgdon  shortly  fol- 
lowed him,  and  they  became  reconciled,  go- 
ing to  live  at  the  Hotel  Oranada  in  San 
Francisco.  Here  also  there  were  occasional 
discords  between  the  pair,  during  which,  on 
two  different  occasions,  the  wife  left  her  hus- 
band in  much  anger  and  went  to  the  homes 
of  her  sisters,  through  whose  good  offices  on 
each  occasion,  however,  harmony  was  re- 
stored. 

While  they  were  living  In  Redlands,  Mrs. 
Hodgdon  -made  a  wUl,  leaving  her  husband 
all  her  property  with  the  exception  of  the 
Jewels,  laces,  mgs,  and  bric-a-brac  which 
she  had  received  from  her  mother,  and 
which  she  bequeathed  to  her  sisters.  Short- 
ly after  arriving  in  San  Francisco  in  the 
early  part  of  1902,  Mrs.  Hodgdon  visited  the 
office  of  Joseph  C.  Campbell,  Esq.,  and  there 
executed  another  will  substantially  in  the 
terms  of  the  former  one.  Neither  of  these 
wills  was  produced  la  court;  but  It  would 
aetm  that  In  each  of  them  Mrs.  Hodgdon  had 
bequeathed  to  her  husband  all  of  her  estate 
except  the  foregoing  Items  of  personal  prop- 
erty, valued  at  $8,000,  either  for  life  or  in 
fee.  During  the  several  months  which  suc- 
ceeded the  making  of  this  (the  Campbell) 
will,  Mrs.  Hodgdon's  health  was  very  poor; 
her  nervous  state  was  at  times  quite  serious, 
and  this  condition  was  accentuated  both  by 
her  quarrels  with  her  husband  and  by  the 
consciousness  that  a  serious  operation  was 
Impending.  Such  operation  was  in  fact  per- 
formed about  September  1,  1902.  After  the 
operation  Mrs.  Hodgdon's  health  for  a  time 
Improved,  and  she  lived  until  November, 
1906,  when  she  died  quite  suddenly  at  the  age 
of  32  years.  The  will  In  question  bears  date 
August  29,  1902.  It  is  an  olographic  will 
written  by  the  testatrix  in  evident  accord- 
ance with  a  form  furnished  by  a  lawyer.  It 
la  also  subscribed  by  two  witnesses,  neither 
of  whom  was  called  to  testify  as  to  the  cir- 
cumstances under  which  It  was  made;  in 
fact,  no  evidence  whatever  was  presented 
■bowing  the  Immediate  circumstances  attend- 
ing the  maUng  of  the  will  except  possibly 
tbe  negative  proof  that  Mr.  Hodgdon  was 
not  present  at  the  time  of  its  execution.  The 
nndliqiuted  evidence  shows  that  Mrs.  Hodg- 
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don  was  a  woman  of  bright  mind,  good  edu- 
cation, and  a  strong  will;  In  fact,  the  proof 
makes  It  quite  clear  that  she  was  self-willed 
and  independent  beyond  the  average  of  wives, 
particularly  In  the  management  and  control 
of  her  property  Interests  and  affairs.  She 
kept  her  own  accounts,  made  her  own  invest- 
ments, and  handled  her  own  funds  In  her  own 
name.  She  consulted  with  her  husband  fre- 
quently regarding  the  buying  and  selling  of 
her  property,  but  in  the  actual  transactions 
employed  her  own  agents  and  lawyers  and 
acted  in  conformity  with  her  own  judgment. 
While  the  relation  between  her  husband  and 
herself  with  respect  to  her  properties  was 
Intimate  and  confldential.  It  nowhere  appears 
by  any  affirmative  proof  that  the  husband 
at  any  time  made  any  undue  use  of  this  re- 
lation to  secure  an  advanta^  to  himself 
against  either  her  Interest  or  desire;  nor  is 
there  to  be  found  In  the  record  any  proof 
that  in  the  making  of  her  Qnal  will  her  hus- 
band had  any  part,  or  exercised  any  undue 
or  other  influence  whatever.  The  relation 
between  Mr.  Hodgdon  and  the  two  sisters  of 
bis  wife,  who  were  the  chief  benefidarles 
other  than  hlmsdf  under  the  terms  of  her 
former  wills,  was  in  the  main  friendly  to 
the  point  of  cordlaUty;  and  the  elder  of 
these,  Mrs.  Morffiew,  on  more  than  one  occa- 
sion during  the  occurrence  of  quarrels  be- 
tween Mr.  and  Mr&  Hodgdon  was  rather  In- 
clined to  take  the  side  of  the  former  and 
to  hold  her  sister  to  be  in  the  wrong.  There 
Is  an  entire  absence  of  evidence  showing  ei- 
ther an  attempt  or  desire  on  the  part  of  Mr. 
Hodgdon  to  Interfere  with  or  In  any  wise 
discourage  the  cordial  and  affectionate  rela- 
tion which  at  all  times,  both  before  and 
after  this  wUl  was  made,  existed  between  his 
wife  and  the  members  of  her  own  family. 
During  the  more  than  four  years  which  in- 
tervened between  the  date  of  the  will  in  ques- 
tion and  the  date  of  Mrs.  Hodgdon's  death, 
the  undisputed  evidence  shows  that  she  had 
every  opportunity  to  change  the  terms  of  her 
said  will  If  she  so  desired;  and,  while  it  ap- 
pears that  during  that  time  she  spoke  fre- 
quently of  making  other  wills  or  of  otherwise 
disposing  of  her  estate,  there  is  no  pretense 
of  a  showing  that  she  ever  carried  into  effect 
such  a  design,  or  that  she  was  ever  in  any 
way  prevented  from  doing  so  by  the  influ- 
ence of  her  husband  over  her  mind  or  intent 
The  quarrels  which  Mrs.  Hodgdon  bad  with 
her  husband  during  their  married  life  were 
only  occasional  and  of  temporary  duration; 
and  during  the  Intervals  between  them  the 
relations  between  husband  and  wife  were  af- 
fectionate and  confldentlaL  She  loved  her 
husband  to  the  end;  and  since  they  were 
childless,  and  since  her  brothers  and  sisters 
were  amply  provided  for  in  their  own  re- 
spective shares  of  their  parents'  properties, 
it  was  nothing  more  than  natural  that  she 
should  leave  to  her  hnaband,  whom  she  loved, 
her  entire  estate 
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The  only  proi)erty  really  Involved  in  this 
contest  is  the  jewels,  laces,  rugs,  pictures, 
and  bric-a-brac,  valued  at  about  $8,000,  which 
Mrs.  Hodgdon  had  received  from  her  mother 
with  the  desire  on  the  latter's  part  that  they 
should  go  to  her  elder  daughters  in  the  event 
of  Mrs.  Hodgdon's  death.  It  would  seem 
that  this  had  been  at  times  the  resolution  of 
the  latter,  and  it  is  not  made  dear  why  this 
laudable  Intent  was  not  carried  into  effect 
in  her  final  will;  but  it  was  not;  and  there 
Is  an  utter  lack  of  evidence  that  any  act  or 
influence  on  the  part  of  her  husband  operated 
to  divert  her  mind  from  that  intent 

[1]  Courts  have  neither  the  right  nor  pow- 
er to  reframe  the  wills  of  decedents,  nor  to 
change  or  overthrow  their  formally  expressed 
Intent  as  contained  therein,  in  the  absence  of 
direct  and  substantial  proof  bringing  the  case 
within  those  well-established  rules  of  law 
which  define  undue  influence,  and  prescribe 
the  extent  to  which  the  evidence  in  any  given 
case,  when  viewed  from  its  most  favorable 
aspect  to  the  contestant,  must  go  in  order  to 
measure  up  to  the  requirements  of  such 
definition  so  as  to  entitle  the  case  to  be  sub- 
mitted to  a  Jury. 

[2]  In  the  recent  case  of  Estate  of  Blcks, 
160  Cat  467,  117  Pac.  539,  the  Supreme 
Court  defined  undue  influence  to  consist  "in 
tue  exercise  of  acts  or  conduct  by  which  the 
mind  of  the  testator  is  subjected  to  the  will 
of  the  person  operating  upon  it;  some  means 
taken  or  employed  which  have  the  effect  of 
overcoming  the  free  agency  of  the  testator 
and  constraining  him  to  make  a  disposition 
of  his  property  contrary  to  and  different 
from  what  he  would  have  done  had  he  been 
permitted  to  follow,  his  own  Inclination  or 
judgment."  And  In  the  case  of  Estate  of 
Gleason,  164  Cal.  756, 130  Pac.  872,  the  same 
court,  in  declaring  the  extent  to  which  the 
evidence  of  a  contestant  is  required  to  go  in 
order  to  measure  up  to  this  definition,  says: 
"The  unbroken  rule  in  this  state  is  that  the 
courts  must  refuse  to  set  aside  the  solemnly 
executed  will  of  a  deceased  person  upon  the 
ground  of  undue  Influence  unless  there  be 
proof  of  'a  pressure  which  overpowered  the 
mind  and  bore  down  the  volition  of  the  tes- 
tator at  the  very  time  the  will  was  made'  " — 
citing  Estate  of  Carlthers,  156  Cal.  422,  428, 
105  Paa  127;  Estate  of  Lavlnburg,  161  CaL 
536,  543, 119  Pac.  915 ;  Estate  of  Kilbom,  162 
Cal.  4,  120  Pac.  762. 

[3]  When  confidential  relations  exist  be- 
tween the  testator  and  the  beneficiary,  in- 
volving the  elements  of  mutual  affection  and 
obligation  such  as  exist  between  husband 
and  wife,  or  parent  and  child,  it  has  been 
recently  and  properly  held  that:  "There  is 
no  legal  suspicion  of  undue  influence  arising 
from  the  existence  of  such  relationship, 
which  imposes  upon  the  son  the  necessity, 
when  a  will  in  his  favor  la  being  attacked, 
of  assuming  the  burden  of  proof  that  be 
bad  not  unduly  influenced  bis  mothw  in  mak- 


ing the  will.  The  confidential  relation  and 
the  opportunity  afforded  thereby  to  exercise 
undue  influence  may,  of  course,  always  be 
taken  into  consideration  with  other  evidence 
when  the  question  of  undue  influence  is  in 
issue;  but  the  relation  itself  and  the  oppor- 
tunity are  not  sufficient  alone  to  warrant  a 
finding  that  undue  influence  was  actually 
exerted;  but  there  must  be  some  proof.  In 
addition  to  the  relation,  of  facts  and  circum- 
stances showing  the  use  of  that  relation  at 
the  time  the  will  was  made,  overcoming  the 
free  will  and  desire  of  the  testator,  in  or- 
der to  Invalidate  the  testament."  Estate  of 
Ricks,  160  Cal.  450,  461,  117  Pac.  532;  Es- 
tate of  Nelson,  132  Cal.  182,  64  Pac.  294; 
Estate  of  Langford,  108  CaL  608,  41  Pac. 
701;  Estate  of  Calkins,  112  Cal.  296,  44  Pac. 
577;  Estate  of  McDevitt,  95  Cal.  17,  30  Pac. 
101. 

The  foregoing  statement  of  the  well-settled 
law  of  this  state  defining  undue  influence, 
and  prescribing  the  measure  and  extent  of 
its  proof  required  In  the  contest  of  wUls 
to  justify  the  submission  of  the  case  to  a 
jury,  will  suffice  to  set  the  standard  by 
which  the  evidence  in  this  case  must  be 
measured  and  weighed  in  passing  upon  these 
appeals. ' 

[4]  The  rule  la  also  well  established  that, 
in  considering  the  evidence  which  was  before 
the  court  at  the  time  a  motion  for  nonsuit 
was  made  and  granted,  the  entire  evidence 
presented  is  to  be  viewed  from  a  point  most 
favorable  to  the  contestant;  disregard  is 
to  be  had  of  contradictory  evidence;  all 
facts  supporting  the  case  of  the  contestant 
must  be  taken  as  true;  and  all  presumptions 
from  the  evidence  and  all  reasonable  infer- 
ences susceptible  of  being  drawn  therefrom 
must  be  considered  as  facts  proven  in  his 
favor.  Estate  of  Ricks,  supra;  Elstate  of 
Arnold,  147  Cal.  683,  82  Pac.  252. 

[5]  Bearing  in  mind  the  foregoing  prin- 
ciples and  rules  of  law  deflnlng  undue  In- 
fluence, and  prescribing  the  requisites  of  its 
proof  in  order  to  justify  the  submission  to 
a  jury  of  the  Issue  as  to  the  validity  of  the 
will,  and  approaching  the  evidence  in  this 
case  in  the  spirit  of  the  rule  last  above 
quoted,  we  have  carefully  examined  the  evi- 
dence hereiil,  not  only  as  contained  In  the 
voluminous  transcript,  but  also  from  the 
various  angles  at  which  the  salient  features 
of  such  evidence  have  been  presented  in 
the  able  and  elaborate  briefs  and  arguments 
of  respective  counsel,  and  we  deem  it  suffi- 
cient to  say  that  the  evidence  presented  by 
the  contestant  falls  far  short  of  measuring 
up  to  the  degree  of  proof  required  to  estab- 
lish undue  influence,  or  requisite  to  have 
warranted  the  lower  court  in  submitting  the 
issue  to  a  jury,  and  that  for  these  reasons 
the  motion  of  the  respondent  for  a  nonsuit 
was  properly  granted. 

We  also  perceive  no  sufficient  error  In 
the  ruling  of  the  court,  sustaining  the  objec- 
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tion  of  tbe  respondent  to  certain  QuestlonB 
respecting  the  mental  attitude  of  the  dece- 
dent toward  one  of  the  subscribing  witnesses 
to  ber  will,  to  Justify  a  reversal;  and,  as 
to  tbe  refusal  of  the  court  to  require  tbe 
production  and  exhibition  to  the  Jury  of 
certain  personal  effects  of  the  decedent,  we 
think  Its  ruling  in  that  regard  was  a  proper 
exercise  of  discretion. 

Tbe  Judgment  and  order  denying  contest- 
ant's motion  for  a  new  trial  are  affirmed. 


We-  concur: 
CAN,  J. 


LENNON,   P.   J.;    KBERI- 


BECKETT  T.  STUART.     (Civ.  1.898.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Not.  28.  1918.) 

1.  Afpeai.  ANn  Ebbob  (|  757*)— Bbikm. 

Under  CJode  Civ.  Proc.  i  953c  providing 
that,  where  an  appeal  is  taken  as  provided  in 
section  953a,  the  parties  must  print  in  their 
briefs  the  part  of  the  record  they  desire  to  call 
to  the  court's  attention,  the  evidence  as  con- 
tained in  appellant's  brief  will  be  taken  as  cor- 
rect, where  respondent  filed  no  brief  and  raised 
no  question  as  to  the  correctness  of  appellant's 
brief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3092;    Dec.  Dig.  {  757.*] 

2.  PaiRciFAi.  ANU  Agent  ({  28*)— Actions  bt 

PaiNCIPAI/— SXIFFIOIENCT  OT  EiVIDENCK. 

In  an  action  to  recover  tbe  amonnt  of  a 
note  claimed  to  have  been  collected  by  defend- 
ant for  plaintiff  and  appropriated  to  defend- 
ant's own  use,  evidence  held  to  show  that  the 
note  was  sold  and  delivered  to  defendant  by 
plaintiff  for  a  valuable  consideration  so  that 
plaintiff  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  I  41 ;    Dec.  Dig.  |  23.*] 

3.  Tbial  (S  396*)— AcTioHB— IsausB. 

Where,  in  an  action  to  recover  the  amount 
of  a  note  claimed  to  have  been  collected  by 
defendant  for  plaintiff,  the  answer  alleged  that 
plaintiff  bad  sold  the  note  to  defendant  for  a 
valuable  consideration,  the  court  should  have 
found  on  the  issue  so  tendered. 

[BM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  935-938;    Dec.  Dig.  i  396.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  James  C.  Rives,  Judge. 

Action  by  Ida  R.  -Beckett  against  Z.  B. 
Stuart  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Z.  B.  Stnart,  of  Los  Angeles,  and  S.  Monte- 
leone,  for  appellant  Ben  S.  Hunter,  of  Los 
Angeles,  for  respondent 

SHAW,  J.  In  tbls  action  plaintiff  alleged 
that  she  Intmsted  to  defendant  for  tbe  pur- 
pose of  collection  a  certain  note  and  mortgage 
then  owned  by  ber,  executed  by  one  Juliet 
Bums,  upon  wblcb  there  was  due  and  pay- 
able the  sum  of  $1,500;  that  on  December 
30, 1909,  said  Bums  paid  the  same  to  defend- 
ant, who  appropriated  It  to  bis  own  use  and 
refused  to  pay  tbe  same  or  any  part  thereof 
to  plaintiff.  These  allegations,  other  than 
the  refusal  to  pay,  are  denied  by  tbe  answer, 
which  further  alleged  that  In  December,  1909, 


said  Bums  paid  to  defendant  tbe  sum  of 
$1,500  for  tbe  use  of  one  Samlghausen,  who 
on  December  22,  1909,  made  and  delivered  to 
plaintiff  bis  note  therefor,  wblcb  said  sum 
was  at  tbe  time  a  loan  made  by  plaintiff  to 
Samlghausen  of  the  funds  then  belonging 
to  ber  In  the  bands  of  said  Burns ;  that  on 
Jnly  12,  1910,  for  a  valuable  consideration, 
plaintiff  sold  and  transferred  to  defendant 
said  note  so  made  to  ber  by  Samlghausen. 
The  court  found  that  plaintiff  Intrusted  to 
defendant  tbe  collection  of  tbe  note  and  mort- 
gage made  and  executed  by  Bums,  as  alleged, 
and  that  be  collected  and  fraudulentiy  ap- 
propriated the  same  to  his  own  use. 

[1]  Judgment  went  for  plaintiff,  from 
wblcb  defendant  appeals  upon  a  transcript 
prepared  In  accordance  with  the  provisions 
of  section  963a,  Code  of  Civil  Procedure. 
Section  953c,  Code  of  cavll  Procedure,  pro- 
vides that  where  this  mode  of  appeal  is 
adopted  by  an  appellant  the  parties  must 
print  In  their  briefs  such  portion  of  the  rec- 
ord as  they  desire  to  caU.  to  the  attention  of 
tbe  court  In  tbe  case  of  Wills  v.  Woolner 
et  aL,  132  Pac.  283,  which  was  an  appeal  tak- 
en tmder  said  section  953a,  this  court  said: 
"Our  attention  Is  not  called  in  tbe  briefs  to 
any  evidence,  or  reference  thereto,  given  upon 
this  subject,  and  the  court  must  not  be  ex- 
pected to  search  through  a  voluminous  record 
In  an  effort  to  discover  the  existence  of  evi- 
dence touching  tbe  question."  Appellant  has 
filed  a  brief,  printing  therein  such  parts  of 
the  record  as  be  deems  pertinent  to  the  ques- 
tions involved  on  tbe  appeal,  but  respondent 
has  filed  no  brief  nor  raised  any  question 
as  to  the  correctness  or  sufficiency  of  the  rec- 
ord as  presented  by  appellant  In  the  ab- 
sence thereof,  we  accept  the  evidence  as  set 
out  in  appellant's  brief  as  true  and  correct 

[2]  It  appears  that  In  December,  1900, 
plaintiff  loaned  to  Juliet  Bums  the  sum  of 
$1,500  for  a  term  of  one  >ear,  taking  ber  note 
therefor  secured  by  a  mortgage.  A  few  days 
thereafter,  and  In  tbe  month  of  December, 
1909,  Bums  paid  the  amount  of  said  note, 
and  said  sum  of  $1,600  so  paid  by  her  was 
loaned  to  Samlghausen,  who  made  and  exe- 
cuted his  note  to  plaintiff.  Plaintiff  knew  of 
the  payment  of  the  Bums  note  and  knew 
that  the  proceeds  thereof  Iiad  been  loaned  to 
Samlghausen,  who  had  made  bis  note  there- 
for payable  to  her,  and  through  defendant 
made  payments  of  interest  thereon.  On  July 
12,  1910,  she  indorsed  upon  the  l>ack  of  the 
Samlghausen  note  the  following:  "For  value 
received,  I  hereby  sell  and  assign  tbe  within 
note  to  Z.  B.  Stuart  Dated  this  12th  day  of 
July,  1910."  And  on  the  same  day  executed 
an  Instrament  in  writing,  reciting  that  she 
bad  for  a  valuable  consideration  sold,  as- 
signed,! and  delivered  to  Stuart  the  promis- 
sory note  dated  December  22,  1909,  for  tbe 
sum  of  $1,500,  payable  to  ber  one  year  after 
date;  the  recited  consideration  therefor  be- 
ing legal  services  rendered  and  to  be  rendered 
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by  Stuart  in  a  case  pending  in  the  superior 
court  wherein  she  was  named  as  co-respond- 
ent, as  well  as  for  other  legal  services,  and  the 
cost  and  expenses  thereof,  which  assignment, 
it  is  stated,  was  made  without  recourse  and 
with  the  knowledge  on  the  part  of  plaintiff 
that  the  collection  thereof  was  uncertain.' 
Plaintiff  called  as  a  witness  one  E.  K.  Isaacs, 
to  whom  was  shown  said  written  transfer, 
and  asked  whether  the  signature  thereto  was 
In  the  same  handwriting  as  the  signatures 
upon  other  papers  exhibited  to  the  witness, 
in  reply  to  which  the  witness  stated  that  the 
signature  to  said  document  was  in  a  different 
handwriting  from  the  signatures  to  the  other 
documents  so  exhibited  to  Mm.  What  those 
papers  were,  or  whether  or  not  the  signatures 
thereto  were  the  genuine  signatures  of  plain- 
tiff, is  not  disclosed  by  the  record.  Although 
plaintiff  took  the  stand  as  a  witness,  she  did 
not  deny  making  the  indorsement  on  the  note 
or  the  execution  of  the  instrument  purport- 
ing to  assign  and  transfer  the  note,  or  make 
any  statement  tending  in  the  slightest  degree 
to  show  these  documents  to  be  other  than 
what  they  purported  to  be.  In  the  absence 
of  such  evidence,  we  must  construe  the  docu- 
ments In  accordance  witii  the  plain  import  of 
the  language  therein.  If,  as  alleged  in  the 
answer,  plaintiff,  prior  to  the  bringing  of  the 
suit,  to  wit,  on  July  12,  1910,  for  a  valuable 
consideration,  sold  and  delivered  said  promis- 
sory note  to  defendant,  such  fact  would  con- 
stitute a  sufficient  defense  to  the  action. 

[3]  Moreover,  the  affirmative  allegation  of 
the  answer  that  on  July  12,  1910,  plaintiff, 
for  a  valuable  consideration,  sold  and  trans- 
ferred the  note  to  defendant,  which  as  such 
constituted  a  defense,  tendered  a  material  is- 
sue, as  to  which  defendant  was  entitled  to  a 
finding  by  the  court. 

For  this  reason,  if  for  no  other,  the  Judg- 
ment should  be  reversed;  and  it  is  so  or- 
dered. 

We  concur:  CONREY,  P.  J.;  JAMES,  J. 


KTJMMETH  t.  AT?KISS0N  et  al.    (Qv.  1199.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Dec  1,  1913.) 

1.  Costs  (§  3*)— Statutobt  Right. 

No  costs  can  be  recovered  by  either  party 
in  the  absence  of  a  statute  providing  therefor. 
[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  SI  1,  4,  5;  Dec  Dig.  {  3.*] 

2.  Costs  (J  7*)  —  Mandaiois  —  Expense  of 
DErosmoN. 

The  expense  of  taking  a  deposition  used 
in  an  original  proceeding  in  mandamus,  if  neces- 
sarily and  legally  incurred,  is  within  the  con- 
templation of  Code  Civ.  Proc.  §§  1022,  1033, 
providing  for  the  allowance  of  costs  in  a  spe- 
cial proceeding. 

(Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  {§  26,  30,  31,  33-35;   Dec.  Dig.  {  T.*] 

3.  Costs   (I   164*)— Mahdahus— Expense  or 
Deposition. 

Under  Code  Civ.  Proc.  S  2021,  providing 
that  the  testimony  of  a  witness  may  oe  taken 
by  deposition  in  a  special  proceeding   "after 


a  question  of  fact  has  arisen  therdn,"  the  ex- 
pense uf  taking  a  deposition,  in  an  original  pro- 
ceeding in  mandamus  in  the  appellate  couH, 
was  not  taxable  against  the  petitioner  where 
respondents  made  no  appearance,  and  no  issue 
of  law  or  fact  was  presented  until  answers  and 
demurrers  to  petition  were  filed,  about  two 
weeks  after  such  expense  was  incurred. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  §§  596-604;    Dec.  Dig.  |  154.*] 

Original  proceedings  in  mandamus  by 
Frank  Kummeth  against  F.  D.  Atklsson  and 
others.  On  motion  to  tax  costs.  Items  spec- 
ified In  cost  bill  disallowed. 

W.  D.  Crichton  and  0.  K.  Bonestell,  botb 
of  Fresno,  for  petitioner.  H.  A.  Savage^  of 
Fresno,  for  respondents. 

BURNErrr,  J.  This  Is  a  motion  to  tax 
costs  in  an  original  proceeding  in  this  court 
for  a  writ  of  mandate.  A  demurrer  to  the 
petition  was  sustained,  and  the  peremptory 
writ  was  denied.  All  the  itema  specified  in 
the  memorandum  of  costs  filed  therein  in- 
clude and  relate  to  disbursements  made  on 
the  taking  of  depositions  of  several  witness- 
es on  behalf  of  respondents. 

[1]  It  is  well  settled  that  the  right  to  re- 
cover costs  is  a  matter  of  statutory  regula- 
tion, and  in  the  absence  of  a  statute,  no  costs 
can  be  recovered  by  either  party.  Williams 
v.  Atchison,  etc.,  Ry.  Co.,  156  Cal.  140,  103 
Paa  885,  134  Am.  St.  Rep.  117,  19  Ann.  Cas. 
1260;  Bond  v.  United  Railroads  of  San 
Francisco,  20  Cal.  App.  124,  128  Pac  786. 

[2,  3]  Sections  1022  and  1033  of  the  Code 
of  civil  Procedure  authorize  the  recovery  of 
costs  In  a  case  like  this,  and  the  expense  of 
taking  a  deposition,  if  necessarily  and  legal- 
ly incurred.  Is  within  the  contemplation  of 
said  provisions.  Naylor  v.  Adams,  15  Cal. 
App.  353,  114  Pac.  997.  But,  to  make  the  ex- 
pense in  taking  it  chargeable  against  the  los- 
ing party,  the  deposition  must,  of  course,  be 
authorized  by  the  statute.  As  to  that  the 
particular  provision  of  the  law  applicable 
here  is  section  2021  of  the  Code  of  Civil  Pro- 
cedure, as  follows:  'The  testimony  of  a  wit- 
ness. In  this  state  may  be  taken  by  d^osl- 
tlon  In  an  action  at  any  time  •  •  •  in  a 
special  proceeding  after  a  question  of  fact 
has  arisen  therein,"  etc. 

An  application  for  a  writ  of  mandate  Is 
undoubtedly  a  "special  proceeding,"  and  at 
the  time  the  depositions  herein  were  taken 
it  is  shown  there  had  been  no  appearance 
by  respondents,  and  no  issue  of  law  or  fact 
was  presented  until  the  demurrer  and  an- 
swer were  filed  at  the  time  the  order  to 
show  cause  was  heard,  some  two  weeks  after 
said  expense  was  Incurred. 

It  is  entirely  clear,  therefore,  that  the  said 
costs  are  not  legally  chargeable  against  pe- 
titioner, and  all  the  items  specified  in  the 
cost  bill  filed  herein  should  be  and  are  dis- 
allowed. 

We  concur:   CHIPMAN,  P.  J;  HART,  J. 
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PEOFIiB  T.  CABMEAN.     (Cr.  307.) 

(District  Conrt  of  Appeal,  Second  District. 

CaUfornia.    Dec.  1.  1013.) 

1.  Ckdosai.  Law  (5  823*)— Irstbttotionb. 

Bvidence  waa  admitted,  showing  ttiat 
prosecatriz  visited  accused's  place  of  business 
(where  the  rape  was  alleged  to  have  been  com- 
mitted, on  March  2d),  both  on  March  23d  and 
on  March  27,  1918,  but  there  was  no  evidence 
of  intercourse  between  her  and  accused  on  the 
latter  dates.  The  court  instructed  that  it  was 
whoUy  immaterial  on  what  date  the  offense  was 
committed,  provided  it  was  committed  within 
three  years  before  the  filing  of  the  information, 
and  also  instructed  that:  "An  act  of  sexual 
intercourse  committed  on  a  girl  under  16  years 
of  age,  not  the  wife  of  the  accused,  is  rape; 
the  date  of  such  act  is  immaterial,  if  it  occurs 
at  any  time  within  three  years  before  the  filing 
of  the  information.  The  witnesses  for  the 
prosecution  fix  the  date  of  the  act  *  *  *  as 
March  2d.  If  they  are  mistaken  in  the  date, 
this  is  immaterial" — and  continued  that  if  pros- 
ecotriz  waa  not  with  accused  on  March  2d,  the 
offense  could  not  have  been  committed  then, 
and  the  jury  should  determine  whether  an  of- 
fense was  committed  at  all  within  three  years, 
and.  In  ao  determining,  it  should  observe  the  in- 
stmctiona,  and  finally  instructed  that  there 
was  bat  one  matter  before  the  jury,  and  that 
was  whether  accused  had  intercourse  with 
prosecutrix,  and  that  any  other  misconduct  of 
accused  at  any  other  time  or  place  would  be 
immaterial.  Held  that,  in  view  of  the  other  in- 
structions, the  instruction,  a  part  of  which  is 
quoted,  was  not  erroneous  or  misleading. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
CentDig.  {{ 1992-1995,  3158 ;  Dec.  Dig.  i  823.«J 

2.  CBnanAi.  Law  ({  824*)— Tbiai^— Instbuc- 

TIONB. 

Accnsed  should  request  a  proper  instruc- 
tion restricting  the  consideration  of  evidence 
to  a  particular  purpose,  if  he  desires  that  its 
consideration  be  so  limited. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  K  199&-2(X)4;    Dec.   Dig.   | 

3.  Cbimihai,  Law  (J  1043*)— Appial— Pbes- 

INTATION   BXLOW   —   MlBOONDTJCT  OF  COTJN- 
8EI.. 

In  order  to  rely  on  appeal  upon  alleged 
misconduct  of  a  district  attorney  in  asking  im- 
proper questions,  accnsed  should  have  object- 
ed to  the  district  attorney's  action  on  that  spe- 
cific ground. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.   §f  2654,   265o;    Dec.   Dig.  | 

Appeal  from  Superior  Cotirt,  Los  Angeles 
County;  Cnrtls  D.  Wilbur,  Judge. 

N.  A.  Carmean  was  convicted  of  rape  of 
a  girl  ander  16,  and  appeals.    AflSrmed. 

Tom  L.  Johnston  and  Ingle  Carpenter,  both 
of  Los  Angeles,  for  appelhint  D.  S.  Webb, 
Atty.  Gen.,  and  George  Beebe,  Deputy  Atty. 
Gen.,  for  the  People. 

(X)NREY,  P.  J.  The  defoidant,  having 
been  convicted  of  the  crime  of  rape,  commit- 
ted upon  the  person  of  a  female  child  under 
the  age  of  16  years,  appeals  from  the  judg- 
ment entered  pursnant-to  the  verdict,  and 
from  an  order  denying  his  motion  for  a  new 
trial. 

The  first  and  principal  error  alleged  and 


relied  upon  by  appelant  consisted  in  the  giv- 
ing of  a  certain  instruction  to  the  jury.  In 
that  instruction  the  court  said:  "An  act  of 
sexual  intercourse,  committed  on  a  girl  un- 
der 16  years  of  age,  not  the  wife  of  the  ac- 
cused. Is  rape;  the  date  of  such  act  is  imma- 
terial, if  It  occurs  at  any  time  within  three 
years  before  the  filing  of  the  information. 
The  witnessee  for  the  prosecution  fix  the  date 
of  the  act  test^ed  to  by  them  as  March  2, 
1913.  If  they  are  mistaken  in  the  date,  this 
is  immaterial.  If  the  girl,  Pearl  Peterson, 
was  not  with  the  defendant  on  March  2, 1913, 
and  if  the  defendant  was  not  at  the  place 
where  the  offense  is  alleged  to  have  been 
committed  on  March  2,  1913,  or  If  either  of 
said  parties  was  not  there,  it  Is  obvious  that 
the  said  offense  could  not  have  been  commit- 
ted on  that  date,  and  it  will  remain  for  you 
to  determine  whether  or  not  an  act  of  seixual 
intercourse  was  committed  between  defend- 
ant and  Pearl  Peterson  at  all  within  three 
years.  In  so  determining  you  will  observe 
the  instructions  given  by  the  court,  and  if, 
notwithstanding  erroneous  testimony,  if  you 
BO  find  as  to  the  alleged  date  of  the  alleged 
offense,  you  are  satisfied  beyond  a  reasonable 
doubt  that  the  defendant  committed  an  act 
of  sexual  intercourse  upon  Pearl  Peterson,  a 
female  child  under  the  age  of  16  years  at  any 
time  within  said  three  years,  you  should  find 
the  defendant  guilty." 

[1  ]  Whether  such  an  instruction  as  the  fore- 
going was  correctly  given  must  be  determin- 
ed by  reading  the  same  in  connection  vrith 
the  other  instructions  given,  and  by  consider- 
ing all  such  instructions  In  connection  with 
the  evidence  in  the  case.  Immediately  pre- 
ceding the  above-quoted  instruction,  the  court 
said  to  the  Jury:  "The  court  instructs  the  Ju- 
ry that  it  is  wholly  Inunaterlal  on  what  day 
or  night  the  offense  charged  In  the  informa- 
tion was  committed,  provided  you  believe 
from  the  evidence  it  was  committed,  and  that 
the  same  was  committed  within  three  years 
prior  to  the  filing  of  the  information  in  this 
case."  The  entire  record  shows  an  attempt 
by  the  prosecution  to  prove  the  commission 
of  the  offense  charged  at  a  stated  time  of  the 
day  on  Sunday,  March  2,  1913,  and  an  at- 
tempt by  the  defendant  to  prove  that  he  was 
absent  from  the  place  where  the  offense  is 
alleged  to  have  beoi  committed,  and  that 
such  absence  covered  the  entire  period  of 
time  within  which  the  prosecution  claimed 
that  the  offense  was  committed. 

It  is  true  that  evidence  was  received  show- 
ing that  the  girl  in  question  visited  the  de- 
fendant's place  of  business  (where  the  offense 
is  alleged  to  have  been  committed  on  March 
2d)  on  March  23,  and  on  March  27,  1913. 
But  there  is  no  evidence  of  an  unlawful  act 
between  her  and  the  defendant  on  either  of 
those  latter  occasions,  and  her  testimony  to 
the  effect  that  she  never  had  intercourse  with 
the  defendant  ezc^t  on  the  one  occasion  of 
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March  24  Is  not  contradicted  by  any  of  the 
testimony  in  the  case. 

Inuuedlately  before  the  dose  of  the  record 
as  to  testimony  given,  the  court.  In  rul- 
ing upon  an  objection  to  a  question,  said: 
"There  Is  but  one  matter  before  this  Jury 
and  the  court,  and  that  is  whether  the  de- 
fendant had  sexual  Intercourse  with  Pearl 
Peterson.  Any  other  misconduct  of  the  de- 
fendant at  any  other  time  or  any  other  place, 
or  at  this  place,  would  be  Immaterial,  and 
not  proper  to  bring  before  the  Jury."  This 
remark  was  Justified  by  the  record,  and  in 
harmony  with  the  entire  theory  upon  which 
the  case  was  tried.  In  view  of  these  facts, 
we  hold  that  the  instruction  objected  to  was 
not  only  correct  as  a  matter  of  law,  but  also 
that  it  was  not  misleading  with  respect  to 
the  eyidence  In  the  case.  It  is  not  true  that 
under  these  Instructions  the  Jury  was  per- 
mitted to  find  the  defendant  guilty  of  a  sim- 
ilar act  other  than  the  one  charged  in  the  in- 
formation, and  Is  not  true  that  under  such 
instruction  and  with  such  evidence  the  Ju- 
rors were  given  permission  or  legal  oppor- 
tunity to  convict  the  defendant  of  an  offense 
without  agreeing  upon  a  definite  offense  com- 
mitted on  any  certain  occasion. 

[2]  The  appellant  complains  that  the  court 
erred  in  falling  to  restrict  the  Jury  in  its 
consideration  of  defendant's  guilt  to  acts  tes- 
tified to  as  occnrtlng  on  the  first  meeting  of 
the  parties,  that  Is  to  say,  on  March  2,  1913; 
and  in  failing  to  tell  the  Jury  that  evidence 
of  improper  familiarity  on  the  part  of  de- 
fendant towards  and  with  the  prosecutrix, 
both  before  and  after  the  time  charged  In  the 
Information,  was  recMved  and  admitted  la 
evidence  solely  for  the  purpose  of  proving  the 
adulterous  disposition  of  the  defendant,  and 
not  as  evidence  of  the  commission  of  a  crime 
on  those  other  occasions.  This  point  Is  suffi- 
ciently covered  in  the  preceding  paragraphs. 
But  it  may  be  observed  in  addition  that  the 
defendant  did  not  ask  the  court  to  give  any 
instruction  whatever  In  this  case.  Where  a 
defendant  desires  to  restrict  evidence  to  a 
particular  purpose,  he  should  so  frame  his 
objections,  and  he  should  ask  a  proper  In- 
struction to  the  Jury.  People  v.  Monroe,  138 
Cal.  97,  70  Paa  1072;  People  v.  Fultz,  109 
Cal.  258,  41  Pac  1040. 

[3]  Finally,  it  is  claimed  that  the  court 
erred  in  allowing  evidence  as  to  alleged  or 
Intimated  visits  of  other  young  girls  to  de- 
fendant's place  of  business,  after  objection 
had  been  made  by  defendant,  and  that  the 
district  attorney  was  guilty  of  misconduct  In 
purposely  making  such  intimations  and  in- 
sinuations by  questions  which  he  knew  call- 
ed for  inadmissible  evidence,  and  to  which 
defendant's  objection  would  be  sustained. 
We  have  examined  the  rulings  admitting 
such  evidence,  and  find  that  the  objections 
are  without  merit  With  respect  to  the 
conduct  of  the  district  attorney,  It  is  true 


that  at  certain  times  during  the  trial,  and  es- 
pecially during  cross-examination  of  the  de- 
fendant, the  district  attorney  insisted  upon 
asking  a  series  of  improper  questions  as  to 
defendant's  acquaintance  with  certain  girls 
who  were  named  In  the  questions,  and  wltli 
respect  to  defendant's  having  been  warned 
against  girls  being  there  at  the  place  where 
the  alleged  offense  was  said  to  have  been 
committed.  Defendant's  counsel  objected  to 
these  questions,  and  the  objections  were  sus- 
tained. It  does  not  appear  that  the  asking 
of  these  questions  was  assigned  as  miscon- 
duct at  that  Ome.  "The  trial  court  Is  al- 
ways entitled  to  know  the  true  character  of 
the  objection  and  the  reasons,  if  any,  exist- 
ing in  the  minds  of  the  attorneys  why  and 
for  what  the  objection  is  urged,  to  the  end 
that  the  court  may  intelligently  consider  the 
effect  of  what  has  been  said  by  the  court, 
and  thus  be  afforded  an  opportunity  to  cor- 
rect any  irregularity,  either  by  instruction  or 
otherwise.  In  the  absence  of  a  specific  ob- 
jection and  exception  based  upon  misconduct, 
an  appellate  court  Is  not  authorized  to  pass 
upon  the  merits  of  the  controversy."  People 
V.  Osbom,  12  Cal.  App.  148,  106  Pac.  891. 
Under  these  circumstances,  the  appellant  is 
not  in  a  position  to  ask  a  consideration  of 
the  effect  of  such  alleged  misconduct. 
The  Judgment  and  order  are  affirmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


KEATING  y.  KEATING  et  aL    (av.  1418.) 

(District  Court  of  Appeal,  Second  District, 

GaUfornia.    Nov.  29,  1913.) 

1.  Apfeai,  ano   Ebbob  (S  667*)— Statsiieht 
—Extension  of  Tike. 

Under  Code  Civ.  Proc  I  1054,  providing 
that  the  time  for  the  preparation  of  statements 
may  be  extended  upon  good  cause,  but  not  to 
exceed  30  days,  without  the  consent  of  the  ad- 
verse party,  the  trial  court,  having  granted  one 
extension  of  30  days  for  the  preparation  of  a 
statement  of  tiie  case  on  which  to  dispose  of 
the  motion  for  new  trial,  cannot  after  the  ex- 
piration of  that  period  again  extend  the  time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2515-2522;    Dec.  Dig.  { 

2.  New  Tbiai.  ({  181*)— Aixowance— Statb- 

lOtNT. 

Where  the  defeated  party  moves  for  a  new 
trial,  and  it  is  stated  in  the  notice  that  the 
motion  will  be  made  upon  the  statement  of  the 
case,  the  motion  is  properly  denied  when  no 
statement  is  settled  and  allowed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {§  263-260;  Dec  IMg.  f  131.*] 

3.  Apfeai,  and  Ebbob  (8  706*)— Review— De- 
nial OT  New  TaiAL.. 

Where  the  notice  stated  that  the  motion 
for  new  trial  would  be  on  a  statement  of  the 
case,  and  no  statement  was  settled  or  allow- 
ed, the  action  of  the  trial  court  in  denying  the 
motion  cannot  be  reviewed,  even  though  it  im- 
properly refused  to  settle  the  statement 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  2044-2947;  Dec  Dig.  i 
706.*] 
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4.  Appeai.  and  Bbkob  (|  IISS*)— Pebfkction 
or  AppbaI/— Case  Pbbsented  fob  Kecobd. 

Where  no  notice  of  appeal  was  served 
from  the  denial  of  appellant  s  motion  for  new 
trial,  and  appellant  did  not  comply  with  Code 
Civ.  Proc.  §§  661,  952,  relating  to  the  record 
in  snch  appeals,  the  action  of  the  trial  court 
mast  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4450-4453;    Dec.   Dig.  g 

5.  Nbw  Tbias.  (i  131*)— Motion— Statement. 

In  a  divorce  action,  where  the  corespond- 
ent moved  for  a  new  trial  on  a  statement,  she 
is  not  entitled  to  have  the  statement  of  the  de- 
fendant, who  also  moved  for  a  new  trial,  con- 
sidered as  her  statement,  where  it  was  not 
served  upon  plaintiff  in  accordance  with  Code 
Civ.  Proc.  I  659;  this  being  so  even  though  de- 
fendant and  corespondent  agreed  that  defend- 
ant's statement  should  serve  for  both. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  K  263-269;    Dec.  Dig.  i  131.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   George  B.  Church,  Judge. 

Action  for  divorce  by  Hazel  M.  Keating 
against  Edward  Keating,  and  in  which  Vin- 
nette  Lohman  was  named  as  corespondent 
From  the  judgment  and  an  order  denying  a 
new  trial,  the  corespondent  appeals.  Af- 
firmed. 

Geo.  It.  Keefer,  of  Los  Angeles,  for  appel- 
lant James  P.  Clark,  J.  Wiseman  Mac- 
donald,  and  Waldo  M.  York,  all  of  Los  An- 
geles, for  respondents. 

SHAW,  3.  This  was  an  action  for  divorce 
wherein  the  defendant,  among  other  grounds 
therefor,  was  charged  with  committing  adul- 
tery wltii  Vinnette  Lohman,  who  filed  an  an- 
swer denying  the  charge.  The  court  found 
the  fact  as  alleged,  and  on  August  25,  1911, 
rendered  a  decree  granting  the  divorce.  On 
September  6th  the  corespondent  served  and 
filed  her  notice  of  intention  to  more  for  a 
new  trial  upon  the  grounds  of  insufficiency 
of  the  evidence  to  justly  the  decision,  errors 
in  law  occurring  at  the  trial,  and  that  the 
decision  is  against  law,  which  motion  it  was 
stated  in  the  notice  would  be  made  upon  a 
statement  of  the  case.  On  September  14th, 
and  wittiin  the  ten  days  allowed  by  law  for 
the  preparation  of  such  statement,  corespond- 
ent procured  from  the  Judge  of  the  court  an 
order  giving  her  an  additional  period  of  30 
days  within  which  to  prepare  her  statement 
on  motion  for  new  trial,  to  the  making  of 
which  order  plaintiff  herein  did  not  consent 
The  statement  was  not  prepared  within  the 
extension  of  time  so  granted,  and  on  Octo- 
ber 16th  corespondent  procured  a  second 
order  extending  the  time  for  an  additional 
period  of  30  days,  to  the  making  of  which 
order  plaintiff  did  not  consent    - 

[1-4]  While  this  order  so  made  on  October 
16th  was  void,  for  the  reason  that  the  power 
of  the  court  was  exhausted  in  making  the 
tot  order  extending  the  time  for  a  period  of 
30  days  (section  1054,  Code  Civ.  Proc. ;  Bun- 


nel  v.  Stockton,  83  Cal.  319,  23  Pac.  801; 
Gibson  V.  Superior  Court,  83  Cal.  648,  24  Pac. 
152),  nevertheless,  since  the  corespondent  did 
not  prepare  nor  present  such  statement  with- 
in the  time  so  specified  therein,  or  at  all,  the 
fact  that  the  order  made  was  in  excess  of 
the  court's  jurisdiction  is  of  no  importance. 
On  November  16th  defendant  in  said  ac- 
tion served  upon  plaintiff  his  statement  on 
motion  for  a  new  trial,  and  thereafter,  to 
wit,  on  November  28th,  coresiwndent  served 
upon  plaintiff  a  notice  that  on  December  4th 
she  would  move  the  court  for  an  order  per- 
mitting her  to  adopt  as  her  own  the  proposed 
statement  of  defendant  on  motion  for  a  new 
trial,  and  have  the  same  considered  as  serv- 
ed and  filed  as  her  proposed  statement  of 
the  case  in  support  of  her  motion,  and  that 
the  order  be  made  as  of  the  date  of  the  filing 
by  defendant  of  such  statement  In  support 
of  this  motion  she  filed  affidavits  of  her  at- 
torney and  that  of  defendant's  attorney,  to 
the  effect  that  the  attorney  for  corespondent 
was  for  several  days,  extending  from  Novem- 
ber 6th,  engaged  in  the  trial  of  another  case, 
and  on  November  8th,  finding  that  the  trial 
of  such  case  would  take  more  time  than  an- 
ticipated, he  made  an  agreement  with  defend- 
ant's attorney,  who  was  preparing  his  (de- 
fendant's) statement,  that  the  same  should 
be  signed,  served,  and  used  for  both  defend- 
ant and  corespondent  in  support  of  their  re- 
spective motions;  that  defendant's  attorney 
was  likewise  busy  with  other  matters  and  as- 
signed the  preparation,  service,  and  filing  of 
the  statement  to  another  attorney,  without 
telling  Mm  of  the  agreement  so  made^  who 
in  ignorance  thereof  served  and  filed  the 
same  as  a  statement  in  support  of  the  motion 
for  defendant  alone.  This  motion  was  duly 
presented  and  by  the  court  denied,  but  no 
record  of  such  order  was  at  the  time  entered. 
Corespondent  then  applied  to  the  court  for 
permission  to  renew  her  said  motion,  which 
application  being  granted,  she  on  February 
5th  moved  the  court,  as  in  the  first  motion 
made,  whereupon  plaintitTs  attorney  object- 
ed to  the  granting  of  the  same  upon  the 
grounds  that  the  court  had  no  jurisdiction  to 
grant  it  for  the  reason  that  the  time  within 
which  corespondent  was  entitled  to  serve  her 
proposed  statement  expired  within  the  period 
of  the  first  extension  granted,  to  wit,  Octo- 
ber 16th,  and  tliat  she  had  never  served  upon 
plaintiff  any  proposed  statement,  and  that 
said  motion  was  heard  and  denied  on  Decem- 
ber 4th,  and  no  new  or  additional  grounds 
assigned  for  the  granting  of  the  same.  On 
March  2d  the  court  by  its  order  denied  the 
motion  so  renewed  and  ordered  the  minutes 
of  the  court  corrected  as  of  date  December 
4th,  so  as  to  show  the  making  of  the  order 
denying  the  motion  when  first  made,  and 
later  likewise  denied  corespondent's  motion 
for  a  new  trial  of  the  case.  Corespondent 
appeals   from   this   order  made   March  2d 
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denying  her  appUcaUon  to  adopt  aa  her  own 
the  statement  of  defendant  on  motion  for  a 
new  trial,  as  well  as  that  part  thereof  order- 
ing the  correction  of  the  minutes  as  stated, 
and  likewise  appeals  from  the  order  denying 
her  motion  for  a  new  trial,  notice  of  ap- 
peal from  which  last-mentioned  order,  how- 
ever, was  not  served  upon  plaintiff. 

The  above  narrative  should  be  deemed  a 
sufficient  answer  to  the  merits  of  the  appeal. 

No  error  can  be  predicated  upon  the  ruling 
of  the  court  In  denying  corespondent's  mo- 
tion tor  a  new  trial  for  the  reason  that,  since 
no  statement  had  been  settled  and  allowed, 
there  was  nothing  before  the  court  to  sup- 
port such  motion.  Symons  v.  Bunnell,  101 
Cal.  223,  35  Pac.  770 ;  Sutton  v.  Symons,  100 
Cal.  676,  35  Pac.  158.  Conceding  the  want  of 
a  settled  statement  to  be  due  solely  to  an 
error  of  the  court  In  refusing  to  allow  the 
same.  It  cannot  avail  a  party  aggrieved  on 
appeal  from  such  order,  since  upon  the  rec- 
ord nothing  appears  to  show  the  alleged  er- 
rors upon  which  the  motion  Is  based.  For 
this  reason,  as  well  as  for  the  want  of 
service  of  the  notice  of  appeal  therefrom, 
and  the  fact  that  the  record  does  not  con- 
tain the  papers  specified  In  section  661  of 
the  Code  of  Civil  Procedure,  as  required  by 
section  032,  same  Code,  the  order  denying 
the  motion  for  a  new  trial  must  be  affirmed. 

[5]  Plaintiff  was  not  a  party  to  the  agree- 
ment made  by  corespondent  with  defendant 
on  November  8th,  and,  waiving  the  objection 
as  to  time.  It  cannot  be  claimed  that  core- 
spondent was  entitled  as  of  right  to  present 
and  have  considered  In  support  of  her  mo- 
tion for  a  new  trial  a  statement  never  served 
upon  plaintiff,  as  required  by  section  659  of 
the  Code  of  Civil  Procedure,  and  In  the  prep- 
aration and  settlement  of  which  she  had  no 
part  and  was  given  no  opporttinity  to  submit 
amendments  thereto. 

Appellant  was  clearly  In  default  In  falling 
to  prepare  and  serve  her  statement  within 
the  period  ending  October  16th.  The  fact 
that  after  said  date  she  was  misled  by  the 
failure  of  a  third  party  to  comply  with  his 
promise  to  prepare  and  serve  a  statement  for 
her  constitutes  no  ground  for  relief  from 
such  default. 

The  orders  appealed  from  are  affirmed. 

We  concur:   CONRET,  P.  J.;   JAMES,  J. 


MORRIS  T.  n>BN  et  aL    (Civ.  1187.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Nov.  29,  1013.) 

1.  Appeal  and  Ebbob  (§  684*)  —  Reoobd  — 
Questions  Presented  fob  Review. 

In  a  suit  to  enjoin  defendant!  from  violat- 
ing a  contract  of  lease,  where  the  record  only 
showed  the  filing  of  a  complaint  asking  for  a 
temporary  and  permanent  mjuncUon  and  the 
sustaining  of  a  demurrer  to  the  complaint  and 
judgment  thereon,  no  question  whether  plain- 


tifTa  appeal  should  be  dismissed  because  of  his 
failure  to  appeal  from  the  setting  aside  of  a 
temporary  Injunction  was  presented,  and  the 
contention  that  such  failure  preduded  the  con- 
sideration  of  the  appeal  from  the  Judgment  was 
unsupported   by  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2887-2800;    Dec.  Dig.  f 

2.  Landiabd  and  Tenant  ({{  24, 74*)— Iaabbs 

— What  CoNSTirnxES. 

Defendant  entered  into  a  contract  with 
plaintiff's  assignor  which  provided  that  the  as- 
signor should  care  for,  mUk,  separate,  feed 
hogs,  cows,  calves,  and  do  all  the  work  neces- 
sary to  the  success  of  defendant's  dairy,  and 
that  defendant  shoold  furnish  all  feed  neces- 
sarjj  and  as  remuneration  the  assignor  ahonld 
receive  one-third  of  the  income;  the  lease  to 
continne  for  three  years  from  date.  The 
agreement  also  contained  a  stipulation  that 
the  failure  of  the  assignor  to  care  for  the  stock 
satisfactorily  should  work  a  forfeiture  of  the 
lease.  Held  that,  as  no  technical  form  of 
words  is  required  for  a  lease,  but  any  word* 
showing  an  intention  by  the  lessor  to  divest 
himself  of  possession  and  by  the  lessee  to  en- 
ter into  possession  are  sufficient,  the  agree- 
ment must  be  construed  as  a  lease,  it  being  ap- 
parent that  the  lessor  intended  to  dispossess 
himself  for  the  period  of  three  years  and  the 
agreement  denominating  the  contract  as  a 
lease ;  and  hence,  there  being  no  stipolatioii 
against  assignment,  plaintiff's  assignor  was,  un- 
der Civ.  Code,  f  1044,  providing  that  property 
of  any  kind  may  be  transferred,  entitled  to  as- 
sign his  lease. 

[Ed.  Note.— For  other  cases,  see  Landlorcl 
and  Tenant,  Cent  Dig.  ff  61-65,  221;  Dec. 
Dig.  H  24,  74.*] 

8.  Injunction  (J  69*)— Subjkots  of  Pbotko- 

TION. 

Notwithstanding  Civ.  Code,  |  8423,  pro- 
viding that  an  Injunction  cannot  be  granted  to 
prevent  the  breach  of  a  contract,  the  perform- 
ance of  which  would  not  be  specifically  enforc- 
ed, an  injunction  will  be  granted  to  restrain  de- 
fendants from  selling  off  the  personal  property 
belonging  to  a  dairy,  where  the  entire  plant 
has  been  leased  for  three  years  on  the  shares, 
and  plaintiff  has  gone  into  possession,  for,  even 
though  the  contraxit  may  not  be  mutually  en- 
forceable, yet  an  injunction  will  be  granted 
because  plaintiff  would  have  no  adequate  rem- 
edy at  law,  and  because  the  threatened  act  of 
the  defendant  would  be  a  trespass,  which  may 
be  enjoined  when  causing  irreparable  damage. 
[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  S{  114-116,  128;  Dec.  Dig.  {  59.*] 

Appeal  from  Superior  Court,  Tulare  CjOqii* 
ty;  J.  A.  Allen,  Judge. 

Suit  by  John  Morris  against  W.  A.  Iden 
and  another.  From  a  Judgment  entered  np- 
on  an  order  sustaining  a  demurrer  to  the 
complaint,  plaintiff  appeals.  Reversed  and  re- 
manded. 

H.  B.  McClure,  of  Vlsalia,  for  appellant. 
G.  It.  Russell,  of  Tulare  City,  for  respond- 
ents. 


HART,  J>  This  Is  an  appeal  by  the  plain- 
tiff from  a  Judgment  entered  upon  an  order 
sustaining  a  demurrer  to  the  complaint 

The  complaint,  which  is  verified,  alleges 
that  the  defendant  W.  A.  Iden  and  one  O. 
S.  Mattos  on  the  11th  day  of  July,  1012,  at 
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the  Goonty  of  Tnlare,  state  of  California,  en- 
tered Into  the  following  agreement: 

"Tnlare,  CaUfomla,  7—12—12. 
"This  agreement  made  and  entered  into 
this  11th  day  of  July,  1912,  between  W.  A. 
Iden  of  Tnlare,  California,  the  party  of  the 
first  part,  and  6.  S.  Mattos  of  Tulare,  Cali- 
fornia, the  party  of  the  second  part,  witness- 
eth:  That  O.  S.  Mattos  is  to  care  for,  milk, 
separate,  feed  hogs,  cows,  calves,  and  do  all 
the  work  necessary  to  the  success  and  clean- 
liness of  that  certain  dairy  located  on  the 
northeast  quarter  section  Seven,  21,  23,  and 
W.  A.  Iden  is  to  furnish  all  feed  necessary 
to  the  success  of  said  dairy,  and  keep  on  the 
premises  the  same  nomber,  not  less  than  fifty, 
or  a  greater  number  of  cows  on  said  prem- 
ises as  may  seem  necessary  to  the  success  of 
same.  As  a  remuneration  for  said  second 
party,  he  is  to  receive  one-third  of  the  Income 
of  said  dairy,  including  hogs,  calves  and  but- 
ter fat.  The  life  of  this  lease  is  tltree  years 
from  date. 

"Witness  our  hands  this  llth  day  of  July, 
1912.  [Signed]    W.  A.  Iden. 

-  "[Signed]  O.  S.  Mattos. 
"It  Is  agreed  between  first  and  second  par- 
ties to  this  lease  that  the  second  party  must 
absolntely  care  for  stock  satisfactorily  to 
first  party  and  his  failure  to  do  so  is  a  for- 
feltnre  on  his  part  W.  A.  Iden. 

"a.  S,  Mattos." 
In  accordance  with  the  terms  of  the  fore- 
going agreement,  so  the  complaint  continues, 
said  Mattos  entered  upon  and  took  posses- 
sion of  the  northeast  quarter  of  section  7, 
in  township  21  south,  of  range  23  east,  M. 
D.  M.,  and  also  took  possession  of  all  the 
personal  property  on  said  land,  comprising 
the  live  stock  and  Implements  and  equip- 
ments connected  with  and  essential  to  the 
carrying  on  of  the  dairy  business  mentioned 
in  said  agreement  The  complaint  further 
alleges  that  on  the  19th  day  of  July,  1912, 
said  Mattos  "sold,  assigned,  and  transferred 
to  plahitiir  herein  all  his  right  title,  and  in- 
terest in  and  to  said  lease,  and  the  real  and 
personal  property  therein  and  hereinbefore 
described,  and  that  ever  since  said  last-named 
date  said  plaintiff  has  been  and  now  is  in 
the  possession  of  the  whole  of  said  real  and 
personal  property  under  and  by  virtue  of 
said  lease,"  eta  The  complaint  Uien  charges 
"that  defendants  have  advertised  by  publish- 
ing and  posting  notices  that  they  will,  com- 
mencing Wednesday,  September  25,  1912,  at 
the  lurar  of  10  o'clock  a.  m.,  sell  at  public 
auction  to  the  highest  bidder  all  the  personal 
property  hereinbefore  described  and  mention- 
ed in  Bald  lease  and  now  in  the  possession 
of  plaintiff,  and  plaintiff  alleges  that  said 
defendants,  and  each  of  them,  threatens 
and  Intmds,  on  the  26th  day  of  September, 
1912,  to  sell  the  whole  or  a  great  portion  of 
the  pergonal  property  hereinbefore  described 
and  mentioned  in  said  lease,  and  will  there- 
by ^event  and  deprive  plaintiff  from  the 


possession,  nse,  and  Increase  thereof,  and 
will  cause  plaintiff  great  and  irreparable  in- 
jury and  damage  in  that  the  taking  away  of 
the  possession  of  said  personal  property  from 
plaintiff  will  deprive  plaintiff  of  his  rights 
under  said  lease,  to  receive  the  income  from 
said  dairy  and  his  share  in  the  increase  of 
said  cows,  hogs,  and  butter  fat  and  for 
which  Injury  plaintiff  has  no  plain,  speedy, 
or  adequate  remedy  at  law." 

The  reUef  asked  for  is  that  the  defend- 
ants be  temporarily  restrained  by  injunction 
from  selling,  disposing  of,  or  otherwise  inter- 
fering with  the  plaintiff's  possession  of  the 
personal  property  referred  to  in  said  agree- 
ment and  more  particularly  described  in  the 
complaint  pending  the  determination  of  the 
issues  tendered  by  the  complaint  and  that 
"upon  a  final  hearing,  said  injunction  be 
made  for  the  fuU  term  of  said  lease,  and  for 
snch  other  and  further  reUef  as  to  the  court 
may  seem  just  and  equitable,  and  for  plain- 
tiff's costs  of  suit  herein." 

The  controversy  involved  in  this  appeal 
hinges  entirely  upon  the  determination  of  the 
nature,  in  legal  effect  of  the  instrument 
pleaded  in  the  complaint  and  above  quoted. 
It  is  the  contention  of  the  plaintiff  that  the 
said  instrument  is  a  lease  of  the  premises 
described  therein  and  of  the  personal  prop- 
erty specifically  mentioned  in  the  complaint; 
said  property,  both  real  and  personal,  con- 
stituting a  dairy  and  essential  to  the  prose- 
cution of  the  dairy  business.  On  the  other 
band,  the  defendants  contend  that  said 
instrument  merely  Involves  a  contract  of 
employment  (that  is,  that  it  was  simply 
intended  by  the  parties  as  evidence  of  the 
hiring  of  the  plaintiff's  assignor  to  perform 
certain  services  for  the  defendants  during 
a  stipulated  period  of  time  and  for  a  stipu- 
lated compensation),  and  that  being  for  per- 
sonal services,  said  agreement  cannot  be  as- 
signed, nor  will  injunction  Ue  to  prevent  the 
violation  of  its  covenants. 

[1]  Counsel  for  the  defendants,  in  his  brief, 
states  that  upon  the  filing  of  the  complaint 
herein,  the  court  below  granted  a  temporary 
restraining  order  and  a  citation  requiring  the 
defendants  to  appear  and  show  cause  why 
the  restraining  order  should  not  remain  In 
force  during  the  pendency  of  the  action ;  that 
pursuant  to  said  order  to  show  cause  and 
after  a  hearing  thereon,  the  court  dissolved 
and  vacated  the  temporary  restraining  order 
so  Issued  and  denied  to  plaintiff  an  Injunc- 
tion pendente  lite.  Counsel  further  -  states 
that  since  the  only  relief  which  could  have 
been  afforded  the  plaintiff  was  by  injunction, 
for  which  alone  he  sued,  and  any  action 
which  may  now  be  taken  could  not  have  the 
effect  of  protecting  or  safe-guarding  the  rights 
which  he  alleges  the  defendants  threatened 
to  violate,  his  proper  remedy  was  in  an  ap- 
peal from  the  order  dissolving  the  restrain- 
ing order  which  had  been  issued  and  denying 
Mm  an  injunction  pending  the  litigation.    In 
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other  words,  It  1b  argued  that  the  restraining 
order  bavlng  been  ordered  dissolved  and  an 
Injunction  pendente  lite  denied,  and  the  plain- 
tiff having  failed  to  take  an  appeal  from  said 
order,  nothing  can  now  avail  the  plaintiff  by 
a  reversal  of  the  Judgment  from  which  this 
appeal  Is  prosecuted.  But,  conceding  the 
soundness  of  the  position  thus  urged  by  the 
respondents,  an  Insuperable  objection  against 
the  consideration  of  It  by  this  court  Ues  In 
the  fact  that  there  Is  not  a  word  In  the  au- 
thenticated record  Indicating  that  a  restrain- 
ing order  was  ever  issued  by  the  court  or  that 
any  hearing  or  proceedings  inyolving  a  tem- 
porary restraining  order  or  an  injunction 
pendente  lite  were  ever  had  before  or  dis- 
posed of  by  the  court.  All  this  information 
comes  solely  from  the  brief  of  counsel,  and 
obviously  It  cannot  l>e  considered  as  a  part 
of  the  record  of  the  case. 

All  that  appear  before  us  are  the  com- 
plaint, in  which  the  plaintiff  asks  for  a  tem- 
porary and  finally  a  permanent  injunction, 
a  demurrer  to  said  complaint  by  the  defend- 
ants, and  an  order  by  the  court  sustaining 
the  demurrer  and  Judgment  thereupon  enter- 
ed in  favor  of  the  defendants,  and  from 
which  this  appeal  is  taken.  By  this  record 
alone,  obviously,  we  must  be  guided  in  reach- 
ing a  conclusion,  and  whether  such  conclu- 
sion, if  it  be  in  favor  of  the  plaintiff,  may  or 
may  not  result  in  any  practical  advantage  to 
him,  or  whether,  upon  the  record  as  it  was 
actually  made  up,  the  plaintiff  could  have  in- 
voked, so  far  as  a  hearing  in  this  court  Is 
concerned,  a  more  efficacious  remedy  tlian 
that  presented  here,  are  propositions  as  to 
which,  so  far  as  the  decision  by  tills  court  is 
itself  concerned,  we  are  not  diarged  with 
any  degree  of  solicitude. 

The  only  question  before  us  is  whether  the 
complaint  states  a  cause  of  action  for  an 
injunction,  and,  as  stated,  this  must  be  de- 
termined by  a  solution  of  the  question  wheth- 
er the  written  agreement  into  which  Mattos 
and  Iden  entered  is  a  lease  of  the  property 
described  therein  or  a  mere  contract  of  hir- 
ing or  employment. 

[2]  We  think  the  complaint  states  a  cause 
of  action,  which  is  to  say  that  the  instru- 
ment or  written  agreement  upon  which  the 
action  is  founded  was  intended  by  the  parties 
to  operate  as  a  lease  of  the  property  there- 
in mentioned. 

No  technical  or  particular  form  of  words 
is  required  in  the  formulation  of  a  written 
lease.  "Whatever  words  show  an  intention  on 
the  part  of  the  lessor  to  dispossess  himself 
of  the  premises,  and  on  the  part  of  the  lessee 
to  enter  and  hold  in  subordination  to  the 
lessor's  title  are  sufficient"  18  Am.  &  Eng. 
Ency.  of  Lew,  p.  605,  and  cases  cited  in  the 
footnotes. 

In  the  case  at  bar,  wliile  the  written  in- 
strument set  out  in  the  complaint  is  not  in 
the  precise  phraseology  usual  to  leases  or  in- 
struments demising  real  property,  neverthe- 1 


less  it  cannot,  upon  fair  and  reasonable  con- 
struction, be  held  to  mean  anything  else  than 
that  the  "party  of  the  first  part,"  Mattos, 
is  thereby  authorized  to  enter  upon  and 
hold  for  a  term  of  three  years  the  possession 
of  certain  real  and  personal  property,  all 
said  property  constituting  the  equipments  of 
a  dairy  business,  and  that  for  the  use  of  said 
property  he  would  return  to  the  owner  there- 
of certain  stipulated  compensation.  It  is 
true,  as  counsel  for  the  defendants  declares 
in  support  of  his  contention  that  the  instru- 
ment is  a  mere  agreement  whereby  the  de- 
fendants employed  the  plaintiff's  assignor  to 
take  charge  of  and  conduct  the  dairy  busi- 
ness, that  the  only  language  of  the  writing 
«vhich  refers  to  compensation  relates  to  the 
"remuneration"  of  the  plaintiff.  But  this 
provision  of  the  instrument  whereby  it  is 
covenanted  that  the  plaintiff  shall  "receive 
one-third  of  the  income  of  said  dairy,"  etc., 
necessarily  implies  that  the  owner  of  the 
property  is  to  receive  two-thirds  of  such  in- 
come. We  then  have  before  us  an  instrti- 
ment  which  clearly  shows  the  names  of  the 
contracting  parties,  the  premises  leased,  the 
rental  and  the  term,  an  intention  on  the 
part  of  the  owner  of  the  property  to  dis- 
possess himself  of  the  premises,  and,  he  hav- 
ing signed  the  lease  and  thus  expressly  ac- 
cepted its  terms,  Mattos'  intention  to  enter 
upon  and  hold  possession  in  subordination 
to  the  owner's  title.  Thus  it  appears  that 
all  the  essentials  of  a  lease  are  present  in 
the  agreement  Dodd  v.  Pasch,  5  CaL  App. 
686,  91  Pac.  166;  18  Am.  ic  Eng.  Ency.  of 
Law,  p.  605;  Eastman  v.  Perkins,  111  Mass. 
35. 

Moreover  we  find  in  the  instrument  lan- 
guage which,  considered  by  the  light  of  its 
entire  context,  may  fairly  and  reasonably  be 
held  to  Involve  a  construction  by  the  parties 
themselves  of  the  agreement,  and  Indicating 
what  they  intended  its  legal  effect  should  be. 
The  last,  clause  of  the  Instrument  reads: 
"The  life  of  this  lease  is  three  years  from 
date."  It  is  readily  to  be  conceded,  as  coun- 
sel for  the  defendants  contends,  that  the 
character  of  a  legal  instrument  is  not  neces- 
sarily what  the  author  of  the  instrument  or 
the  parties  thereto  may  call  it  For  illus- 
tration, an  instrument  may  characterize  it- 
self as  a  deed,  whereas  its  language  or  terms 
may  clearly  disclose  that  it  is  a  mere  lease, 
and  in  that  case  manifestly  its  legal  effect 
could  not  be  extended  beyond  that  of  a  lease, 
notwithstanding  that  the  parties  called  it  a 
deed.  But  the  language  referred  to  in  the 
writing  in  this  case  becomes  very  significant 
when  it  is  considered  in  connection  with  the 
fact,  as  shown  by  the  complaint,  that  Mattos 
actually  entered  upon  and  took  possession  of 
the  real  and  personal  property  mentioned  In 
the  agreement  Furthermore,  the  clause  add- 
ed to  the  instrument  by  the  parties  seems  to 
leave  little  room  for  doubting  that  they  in- 
tended that  the  word  "lease,"  as  used  in  the 


Digitized  by 


Google 


CaL) 


PEOPLE  V.  ORAMIiET 


123 


writing,  should  bear  its  ordinary  legal  slgnlfl- 
cation.  Said  clause,  It  will  be  observed, 
reads  as  follows:  "It  is  agreed  between  the 
first  and  second  parties  to  this  lease  that  the 
second  party  must  absolutely  care  for  stock 
satisfactorily  to  first  party,  and  his  failure 
to  do  so  Is  a  forfeiture  on  his  part."  For- 
feiture of  what?  The  defendants  would 
doubtless  reply:  A  forfeiture  of  the  plain- 
tiffs right  under  the  agreement  to  remain  in 
the  employment  of  the  defendants.  But  the 
word  "forfeiture"  Is  an  Inapt  term  by  which 
we  would  ordinarily  express  or  describe  the 
I)cnalty  tor  vlolatlcg  the  conditions  upon 
which  one  may  be  employed  to  perform  cer- 
tain personal  services.  On  the  other  hand,  it 
is  peculiarly  applicable  to  and  one  that  Is 
.ordinarily  used  in  a  lease  and  like  tnstni- 
ments  In  which  are  Imposed  upon  the  lessee 
certain  conditiona,  the  violation  of  which 
was  Intended  to  have  the  effect  of  forfeiting 
his  rights  under  the  lease  and  so  terminating 
his  tenancy  before  the  expiration  of  the  stip- 
ulated term.  It  Is  therefore  the  more  reason- 
able to  assume  that.  If  the  Instrument  was 
intended  by  the  parties  as  a  mere  contract 
for  the  hiring  of  the  services  of  Mattos,  they 
would  probably  have  expressly  stipulated  In 
the  agreement  that  failure  on  the  part  of 
Mattos  properly  to  perform  the  services  con- 
templated by  the  Instrument,  or  his  failure 
to  give  the  personal  property  proper  care  or 
otherwise  to  conduct  the  dairy  business  prop- 
erly and  successfully,  would  operate  to  termi- 
nate his  employment  or  the  contract  of  em- 
ployment. But, .  as  before  Indicated,  aside 
from  these  considerations,  the  general  tenor 
of  the  agreement,  the  giving  of  possession  to 
Mattos,  the  length  of  the  term  of  the  tenancy, 
and  the  covenant  as  to  the  division  of  the 
profits  between  the  parties,  with  sufficient 
clearness  show  that  the  agreement  was  In- 
tended by  the  parties  as  a  lease  of  the  prop- 
erty therein  mentioned. 

It  follows  from  the  foregoing  view  of  the 
legal  nature  of  the  agreement  that  the  dis- 
cussion by  counsel  for  the  defendants  of  the 
nonassignability  of  the  Instrument,  said  dis- 
cussion being  based  upon  the  theory  that  the 
writtng  constitutes  only  a  contract  for  per- 
sonal services,  can  have  no  application  here. 
There  Is  nothing  In  the  lease  itself  which 
prohibits  the  assignment  thereof  by  the 
lessee;  hence  he  had  a  perfect  legal  right  to 
assign  it  to  the  plaintifr.  Section  1044,  Civ. 
CkHle. 

[3]  But  it  Is  contended  by  the  defendants 
that  injunction  will  not  lie  to  prevent  the 
breach  of  the  covenants  of  a  lease  by  the 
lessor.  This  position  is  grounded  upon  the 
general  rule  that  an  Injunction  will  not  be 
granted  "to  prevent  the  breach  of  a  contract, 
the  performance  of  which  would  not  be 
spedflcally  enforced"  (C3Iv.  Code,  {  3423),  and 
that  a  contract  not  entirely  executed  by  one 
of  the  parties  will  not  be  enforced  unless  it  Is 


mutually  enforceable.  Vassault  v.  Edwards, 
43  Cal.  465;  Lattln  v.  Hazard,  01  CaL  87,  27 
Pac.  515;  Cooper  v.  Pena,  21  CaL  404.  We 
believe,  however,  that  the  present  case  comes 
within  the  exception  to  the  general  rule 
which  has  been  recognized  In  many  cases. 
But  a  Uttle  over  two  months  of  the  term  of 
three  years  of  the  tenancy  had  elapsed  when 
the  defendants  advertised  for  sale  the  per- 
sonal property  mentioned  in  the  lease,  and 
thus  threatened  to  do  an  act  which.  In  view 
of  the  character  of  the  business  for  which 
the  property  was  to  be  used,  would  practical- 
ly result  In  terminating  the  lease  and  so  de- 
stroying the  rights  of  the  plaintiff  thereun- 
der. Obviously  the  plaintiff  was  without  a 
complete  and  adequate  remedy  in  the  ordi- 
nary course  of  law,  for  It  would  be  Impos- 
sible, under  the  circumstances,  to  estimate, 
except  by  mere  conjecture,  the  damage  be 
would  suffer  If  the  trespass  threatened  by 
the  defendants  was  consummated.  Upon  this 
ground  he  Is  entitled  to  the  protection  of  the 
Injunctive  Jurisdiction  of  a  court  of  equity, 
notwithstanding  the  want  of  that  mutuality 
In  the  contract  necessary  to  authorize  the 
specific  enforcement  of  its  terms.  In  Galla- 
^er  V.  Equitable  Gas  light  Co.,  141  CaL 
699,  75  Pac.  329,  and  in  other  cases  therein 
dted,  the  right  to  an  injunction  in  a  certain 
class  of  cases  to  prevent  the  violation  of  con- 
tracts which  cannot  be  specifically  enforced 
is  distinctly  recognized  and  put  upon  the 
ground  of  a  want  of  an  adequate  remedy  at 
law.  Besides,  the  act  of  the  defendants.  In 
offering  the  property  for  sale,  involved  an 
act  which,  If  consummated,  would  amount' to 
a  trespass,  and  It  cannot  be  doubted  that  the 
remedy  by  Injunction  may  be  Invoked  to 
restrain  acts  or  threatened  acts  of  tres- 
pass In  any  instance  where,  as  here,  it 
is  made  to  appear  that  such  acts  ;nay 
result  in  Irreparable  damage  to  the  par- 
ticular property  involved.  Kellogg  v.  King, 
114  Cal.  378,  46  Pac.  166,  55  Am.  St.  Rep.  74; 
Schmaltz  v.  York  Mfg.  Co.,  204  Pa.  1,  53  Ati. 
522,  59  li.  R.  A  907,  93  Am.  St  Rep.  782 ;  Ex 
parte  Warfleld,  40  Tex.  Or.  R.  413,  50  S.  W.- 
933,  76  Am.  St.  Rep.  724. 

The  Judgment  Is  reversed,  with  directions 
to  the  trial  court  to  overrule  the  demurrer. 


We    concur: 
NETT,  J, 


CHIPMAN,    P.    J.;     BUR- 


PEOPLE  V.  CRAMLBT.     (Cr.  298.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Nov.  25,  1913.) 

1.  HoMiciDB  (g  228*)— SumciBNOT  OF  Evi- 
dence—CoBPTJS  Delicti. 

Evidence  in  a  homicide  case  held  sufficient 
to  show  that  a  crime  had  been  committed. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent.  Dig.  H  471-476;   Dec.  Dig.  {  228.*] 
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2.  HomciDB  (i  250*)— SuFFiciBNOY  or  Eti- 

DENCE. 

Evidence  in  a  homicide  case  held  sufficient 
to  show  that  accused  committed  the  offense. 

[Eld.   Note.— For  other   cases,    see  Homicide, 
Cent.  Dig.  {(  516-517;    Dec  Dig.  f  260.*] 

3.  Cbiminal   Law    ({   780*)— Instbdctiohb— 
RBA80NABI2  Doubt. 

An  instruction  in  a  homicide  case  that,  if 
by  the  evidence  adduced  there  is  raised  In  the 
minds  of  the  jury  upon  any  hypothesis,  reason- 
ably consistent  with  the  evidence,  a  reason- 
able doubt  as  to  any  fact  necessary  to  a  con- 
viction, that  doubt  must  be  resolved  in  favor 
of  accused  was  not  erroneous  in  failing  to  spec- 
ify the  facts  necessary  to  warrant  a  conviction, 


vh 


where  the  court  also  instructed  that  every  ma- 
terial allegation  in  the  information  must  be  es- 
tablished beyond  a  reasonable  doubt  in  order 
to  convict,  and  the  information  was  contained 
in  instructions  read  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1S46-1849.  1851,  1880, 
1904-1922,  1960,  1967;   Dec.  Dig.  {  789.*] 

4.  Cbiminal  Law    (|   807*)— Instbuctionbi- 

RiqUEST— ABOmOEITTATIVX  INSTBUCTIONB. 

A  requested  instruction  which  was  arya- 
mentative  could  be  refused  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S8  1805,  1959,  1960;  Dec  Dig. 
§  807.*] 

5.  Cbiminai,  Law  (|  814*)— Ebqueots  fob  Ih- 

8TBUCTI0NS. 

If  the  facts  in  a  homicide  case  raised  no 
conflicting  presumptions,  a  requested  charge 
that  the  law  was  partial  to  the  presumption  of 
innocence  and,  in  case  of  conflicting  presump- 
tions, that  of  innocence  is  deemed  superior  was 
properly  refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  1821,  1833,  1839,  1860, 
1865,  1883,  1890,  1W24,  1979-1985,  1987 ;  Dec. 
Dig.  {  814.»1 

6.  Cbiminai.  Law  (|  829*)— Bxqttestb  fob  In- 

BTBUCTIONB— INSTBTJCTIONB  AXBEADT  GiVEN. 

The  fact  that  the  instructions  given  by  the 
court  used  different  language  from  those  request- 
ed by  accused  in  presenting  the  same  question 
is  not  ground  for  objection  to  the  refusal  to  give 
the  instructions  requested. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  2011 ;   Dec.  Dig.  §  829.»] 

7.  HOUICIDE        (I       340*)— APPEAtr-HABWXESa 

Ebbob— Favobabue  to  Accused. 

Accused  should  not  complain  of  the  verdict 
of  manslaughter  in  a  homicide  case,  and  hence 
of  submissions  of  the  question  of  manslauprhter 
by  instructions  defining  it,  where  the  jury  might 
-have  returned  a  verdict  for  a  higher  degree  of 
offense  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  715-717,  720;   Dec.  Dig.  {  340.»1 

8.  Cbtuinal  Law   (J  814*)- Motive— Pboof. 

Where  much  of  the  evidence  in  a  homicide 
case  was  direct  and  not  circumstantial,  an  in- 
struction that,  under  the  evidence,  proof  of  ex- 
press motive  was  controlling  would  not  have 
been  proper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1821,  1833.  18.«m,  1860, 
1865,  1S.S3,  ISSiO,  1924,  1979-1985,  1987 ;  Dec 
Dig.  S  814.*] 

9.  Witnesses   ({  269*)— Cboss-Exauination 
— ^Limitation. 

An  answer  was  properly  stricken  upon 
cross-examination  in  a  homicide  case  which  re- 
lated to  a  conversation  between  witness  and  de- 
cedent on  a  day  before  that,  as  to  which  she 
testified  to  in  her  examination  in  chief. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Gent.  Dig.  §§  949-954 ;    Dec.  Dig.  {  269.*] 


10.  Cbiminai.    Law    (|    1170%*)- Apteai/- 

Habmless  Ebbob— BxcLtrDiNQ  Evidexce. 
Any  error  in  striking  evidence  elicited  on 
cross-examination  was  not  prejudicial  to  ac- 
cused, where  witness  was  subsequently  allowed 
to  testify  fully  as  to  the  same  matter,  so  as  to 
give  accused  the  benefit  of  such  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  812&-3135;  Dec  Dig.  f 
1170%.*] 

11.  Cbiminai.  Law  (|  1037*)— Apfbai^Piu- 
bntation  Below— Imfbopeb  Obdeb. 

Accused  cannot  complain  on  appeal  of  aa 
improper  statement  by  the  district  attorney, 
where  it  was  not  objected  to  at  the  time,  and 
the  court  was  not  asked  to  strike  It  from  die 
record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  St  1691,  2646;  Dec  Dig.  i 
1037.*] 

12.  Cbiminax  Law  ({  656*)— Conduct  of  Tbi- 
Ai/— Repbimandino  Gounbei. 

A  question  asked  decedent's  wife  on  cross- 
examination  in  a  homicide  case  whether  she 
was  the  same  woman  who  was  arrested  about 
three  weeks  ago  for  shoplifting  was  improper, 
and  the  court  properly  sustained  an  objection 
thereto,  and  reprimanded  counsel  for  asUng  it 
[Ed.  Note. — For  other  casea,  see  Criminal 
Law,  Cent  Dig.  U  1624-1533;  Dec  Dig.  I 
656.*] 

13.  Cbiminai.  Law  ({  1166%*)—TaiAi/— Mis- 
conduct OF  COUBT. 

When  accused's  counsel  expressed  a  wish 
to  make  a  statement  in  argument  of  a  matter 
being  presented,  the  trial  judge  stated,  "I  am 
going  to  rule  in  your  favor  if  you  have  sense 
enough  to  keep  quiet,"  when  counsel  stated,  "I 
desire  also,  if  the  court  will  give  his  reason  for 
telling  me  I  have  no  sense,"  and  the  judge  re- 
marked: "Perhaps  It  would  be  too  long  to  give 
the  reasons.  Proceed."  Held,  that  it  could  not 
be  said  that  the  trial  judge  s  remarks  preju- 
diced the  jury  against  accused,  since  they  could 
fairly  have  bad  a  contrary  effect 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  3114-3123;  Dec  Dig.  i 
1166%.*] 

14.  HoMidDK  (S  260*)— EviDBNCS— View. 

Where,  on  accused's  request,  the  jury  was 
permitted  to  view  the  premises  in  which  the 
homicide  occurred  on  November  23d,  the  state 
could  show  that  the  rooms  were  cleaned  after 
the  homicide. 

[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent  Dig.  {  555 ;   Dec.  Dig.  |  260.*] 

Appeal  from  Superior  Court,  Los  Angelea 
County;  Frank  O.  Finlayson,  Judge. 

Avalon  Cramley  was  convicted  of  man- 
slaughter, and  appeals  from  the  order  of 
conviction  and  order  of  motion  for  new  trial. 
Affirmed. 

Chas.  S.  McKelvey  and  W.  H.  Stevens,  both 
of  Los  Angeles,  for  appellant  TJ.  S.  Webb, 
Atty.  Gen.,  and  George  Beebe,  Deputy  Atty. 
Gen.,  for  the  People. 

JAMES,  J.  Defendant  was  charged  with 
having,  on  the  23d  day  of  November,  1912, 
killed  and  murdered  one  Joseph  W.  Fear. 
Upon  trial  being  had,  he  was  found  guilty 
of  the  crime  of  manslaughter.  Thereafter  a 
motion  for  a  new  trial  was  made  and  denied, 
and  Judgment  followed.  This  appeal  was 
then  taken  from  the  order  denying  the  mo- 
tion for  a  new  trial  and  from  the  Judgment 
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On  the  day  of  the  alleged  homicide  deceas- 
ed was  visiting  at  the  bouse  of  one  Nellie 
Greaney  at   Pasadena.      Mrs.    Greaney   oc- 
cupied apartments  consisting  of  three  rooms. 
The  wife  of  deceased,  during  the  absence  c^ 
her  husband,  had  resided  with  Mrs.  Greaney, 
but  at  the  time  Fear  met  his  death  his  wife 
had  gone  to  the  county  of  San  Bernardino. 
It  may  be  gathered  from  the  evidence  that 
Fear  had  left  Pasadena  some  time  before  the 
23d  of  November,  Intending  to  go  to  Arizona, 
but  had  tamed  back  after  reaching  Johannes- 
burg.   He  did  not  find  Bis  wife  at  home  when 
he  returned,  bat  called  upon  and  conversed 
with  Nellie  Greaney,  being  well  acquainted 
with  that  person.    The  defendant  was  also 
an  acquaintance  of  both  Nellie  Greaney  and 
Fear.    On  the  evening  of  November  23d,  the 
defendant  and  Nellie  Greaney  came  to  the 
apartments  about  €  o'clock,  and  shortly  there- 
after Fear  came  in.    Nellie  Greaney  testified 
that  Fear  had  some  whisky,  and  that  they 
aU  parfook  of  It,  and  that  Fear  seated  him- 
self in  a  chair,  while  the  defendant  remained 
standing.     She  testified  further  that  she  re- 
tired into  the  bathroom,  which  was  immedi- 
ately adjoining  the  room  In  which  the  two 
men  were,  in  order  to  take  some  medicine,  and 
tbat  she  remained  there  for  perhaps  15  min- 
utes.    She  was  very  indefinite  in  her  state- 
ment as  to  the  approximate  time  that  she 
remained  In  the  bathroom,  and  also  uncer- 
tain as  to  whether  she  left  the  door  which 
communicated  between  the  two  rooms  open 
or  not.     When  she  did  return  to  the  room 
where  she  had  left  the  men,  defendant  was 
not  there,  and  she  observed  Fear  in  the  act 
of  falling  from  his  chair  and  bleeding  pro- 
fusely.    It  developed  that  he  had  been  cut 
in  the  neck,  the  instrument  used  leaving  a 
knifelike  wound.    The  jogular  vein  had  been 
severed,  and  Fear  died  within  a  few  minutes 
without  speaking.     A  brother  of  defendant, 
wbo  was  employed  In  a  restaurant  at  Pasa- 
dena, testified  that  defendant  on  the  eve- 
ning In  question  entered  the  restaurant  and 
asked  whether  the  witness  bad  any  money. 
This  brother  replied  that  be  had  f  L50,  when 
defendant  said:    "Give  it  to  me,  I  have  cut 
Fear  and  am  going  to  beat  it"    On  cross-ex- 
amination, counsel  for  defendant  endeavor- 
ed to  secure  from  the  witness  a  qualification 
of  the  statement  as  to  what  defendant  had 
there  said,  and  was  successful  to  the  extent 
tbat  the  witness  admitted  that  defendant 
might  have  said  that  Fear  had  been  cut, 
without  stating  that  he  (defendant)  had  done 
the    cutting.    Defendant    did    immediately 
leave  Pasadena  and  went  to  the  home  of 
Ills  father  at  Chlno,  where  he  was  arrested 
<m  the  day  following.    Nellie  Greaney  tes- 
tified also  that  the  men  had  not  quarreled 
on  the  evening  of  the  alleged  homicide,  and 
that  she  had  beard  no  sound  of  struggle  in 
the  apartment  while  she  was  In  the  bath- 
room.   No  knife  of  any  kind  was  found  up- 
on or  about  the  deceased's  body.    Police  offl- 


{  cers  who  came  to  the  scene  Immediately  up- 
on being  notified  of  the  tragedy  found  no 
weapons  about  the  place,  although  some 
search  was  made.  At  a  subsequent  time  a 
larger  revolver  was  found  under  a  settee,  of 
a  kind  like  one  which  Nellie  Greaney  testified 
the  deceased  had  carried.  A  great  many 
empty  bottles  were  found  standing  about  the 
place,  indicating  that  the  Inmates  were  in 
the  habit  of  partaldng  freely  of  liquor.  In 
one  of  the  pockets  of  deceased's  clothing  was 
found  a  bottle  of  whisky,  and  In  another 
pocket  a  bottle  of  wine.  Nellie  Geamey  gave 
testimony  to  the  effect  that  deceased  was  of 
a  melancholy  temperament,  and  that  he  seem- 
ed despondent  because  his  wife  Iiad  gone 
away. 

[1,2]  Briefly,  this  statement  embraces  the 
material  testimony  as  to  the  facts  upon 
which  the  Jury  founded  Its  verdict,  and  it 
must  be  said  that  the  evidence  was  sufficient 
to  sustain  the  conviction,  both  as  showing 
that  a  crime  had  been  committed  and  that 
defendant  was  the  perpetrator  thereof. 

[3]  A  great  many  alleged  errors  occurring 
during  the  course  of  the  trial  are  assigned 
as  grounds  for  a  reversal  of  the  order  and 
Judgment  Among .  other  instructions,  the 
trial  Judge  gave  the  following:  "If,  by  the 
evidence  adduced  in  a  criminal  action,  there 
is  raised  in  the  minds  of  the  jury,  upon  any 
hypothesis  reasonably  consistent  with  the  evi- 
dence, a  reasonable  doubt  as  to  any  fact 
necessary  to  a  conviction,  that  doubt  must 
be  resolved  In  favor  of  the  defendant"  It 
is  complained  that  this  Instruction  was  in- 
complete in  that  it  did  not  set  out  or  specilj 
what  facts  were  necessary  to  warrant  a  con- 
viction. The  charge  as  contained  In  the  in- 
formation was  read  to  the  Jury  In  other  In- 
structionB  given  by  the  court  and  the  jury 
was  told  that  every  material  allegation  con- 
tained in  the  information  was  required  to  be 
established  by  the  proof  beyond  a  reasonable 
doubt  before  a  verdict  of  guilty  could  be 
rendered.  Considering  these  Instructions  in 
connection  vrltb  the  instruction  to  which 
criticism  is  pointed,  no  error  appears. 

The  alleged  error  arising  upon  the  failure 
of  the  court  to  give  the  instruction  offered 
by  defendant  to  the  effect  that  "the  presump- 
tion of  Innocence  is  one  to  which  the  law  Is 
partial,"  and  "that  where  conflicting  pre- 
sumptions supervene,  the  presumption  of 
innocence  must  be  deemed  superior,"  must 
be  construed  In  a  similar  light 

[4]  The  offered  Instruction  was  taken  from 
a  standard  text-book,  and  no  fault  can  be 
found  with  the  statement  of  the  law  there- 
in contained,  but  the  instruction  as  offered 
was  lengthy,  and,  considered  In  its  entire 
substance,  was  argumentative,  and  might 
well  have  been  refused  on  that  ground.  But 
the  court  very  fairly  and  fully  covered  the 
matters  sought  to  be  impressed  upon  the  jury 
by  Instructing  in  positive  terms  that  the  pre- 
sumption of  innocence  must  be  overcome  by 
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tbe  prosecution  to  the  extent  that  all  ma- 
terial facts  should  be  established  to  tbe  satis- 
faction of  tbe  Jury  and  beyond  a  reasonable 
doubt 

[S]  Further,  tbe  evidence  disclosed  no  sit- 
uation where  there  would  arise  a  conflict  of 
presumptions,  and  hence  it  was  not  im- 
portant to  defendant's  rights  to  point  out 
that  the  presumption  of  innocence  would 
override  those  of  lesser  degree. 

[I]  The  proposition  that  the  jury  should 
be  satisfied  beyond  a  reasonable  doubt  and  to 
a  moral  certainty  that  the  death  of  Fear  was 
not  "occasioned  by  natural  causes,  by  acci- 
dent, nor  by  the  act  of  deceased  himself," 
as  set  forth  in  an  instruction  offered  by  de- 
fendant and  refused,  was  fully  and  carefully 
covered  by  the  instruction  of  the  trial  Judge, 
No.  XVII.  Because  the  court  may  employ 
different  language  in  Itfi  instructions  from 
that  which  defendant  may  desire  shall  be 
used  in  presenting  tbe  same  matter  to  the 
jury  is  not  good  ground  for  objection,  and 
the  complaint  here  rests  upon  no  other 
ground. 

[7]  The  court  of  its  own  motion  read  to  the 
Jury  certain  InstructionB  defining  the  crime 
ot  manslaughter.  This  course,  appellant  as- 
serts, constituted  prejudicial  error.  The  de- 
cision of  the  case  of  People  v.  Huntington, 
138  Cal.  261,  70  Pac.  284,  is  dted  in  support 
of  that  contention.  The  facts  of  the  case  of 
People  V.  Huntington,  supra,  were  very  dif- 
ferent in  character  from  those  presented 
here.  In  the  Huntington  Case  the  accused 
was  charged  with  the  murder  of  a  young 
woman  upon  whom  it  was  claimed  he  had 
committed  an  abortion.  The  defense  was 
that  the  defendant  did  not  commit  tbe  abor- 
tion, but  treated  the  deceased  for  some  dis- 
ease, and  that  she  had  died  under  an  opera- 
tion, "probably  from  the  effects  of  an  aniBs- 
thetic."  The  trial  judge  in  that  case  injected 
into  it  a  new  theory  and  one  wholly  without 
the  contentions  or  claims  of  the  prosecution, 
when  he  instructed  the  jury  that  if  they  found 
that  defendant  was  treating  the  deceased  for 
some  ailment,  and  that  he  so  treated  her 
"without  due  caution  or  circumspection," 
they  might  find  him  guilty  of  manslaughter. 
In  the  light  of  the  facts  and  the  contentions 
made  by  the  people  and  defendant  at  that 
trial,  the  error  of  the  court  becomes  appar- 
ent Not  so  here.  The  defendant  stated  upon 
his  plea  that  he  was  not  guilty,  and  sought 
to  have  it  appear  that  the  circumstances  sur- 
rounding the  death  of  Fear  indicated  that  the 
latter  had  destroyed  himself.  The  Jury  did 
not  so  construe  the  evidence,  and,  having 
determined  that  Fear  was  unlawfully  killed 
by  the  defendant,  they  were  Justified,  and 
it  was  their  duty,  to  determine  the  degree  of 
the  crime;  and  upon  this  subject  they  were 
entitled  to  have  stated  the  law  defining  the 
crime  of  manslaughter.  Why  should  defend- 
ant complain  because  the  verdict  is  more 
favorable  to  him  than  one  which  the  Jury 
might  well  have  returned  under  the  evidence? 


In  the  case  of  People  v.  Muhlner,  119  Cal. 
303,  47  Pac.  128,  the  decision  shows  that  tbe 
superior  court  granted  to  the  defoidaot, 
charged  with  murder  and  convicted  of  man- 
slaughter, a  new  trial  for  reasons  identical 
with  those  urged  on  behalf  of  appellant  here. 
The  Supreme  Court  reversed  that  order,  and 
held  that  tbe  conviction  was  without  error. 
The  last-mentioned  case  is  dted  and  affirmed 
in  People  v.  Coulter,  145  Cal.  66.  78  Pac.  348. 

Again,  appellant  complains  because  the 
court  refused  an  instruction  touching  the 
matter  of  motive  for  the  commission  of  tbe 
offense,  and  particularly  because  of  the  re- 
fusal to  instruct  that:  "It  Is  in  cases  of 
proof  by  drcumstantial  evidence  that  tbe  mo- 
tive often  becomes  not  only  material  but  eon- 
trolling,  and  In  such  cases  the  facts  from 
which  motive  may  be  established  must  be 
proved."  It  is  a  matter  for  comment  that 
counsel  for  appellant  could  not  have  gleaned 
from  the  five  typewritten  pages  covered  by 
the  one  instruction  on  the  subject  of -motive, 
which  was  given  by  tbe  trial  judge,  enough 
to  comprehend  so  much  as  was  pertinent  ot 
tbe  idea  which  they  desired  to  have  stated 
in  the  brief  four  lines  of  the  refused  instruc- 
tion. 

[8]  Moreover,  It  would  not  have  been  prop- 
er to  have  told  the  Jury  that  under  the  evi- 
dence in  this  case,  much  of  which  was  direct 
and  not  by  way  of  drcumstance,  that  proof 
of  express  motive  was  controlling. 

Contentions  are  made  that  In  other  par- 
ticulars the  charge  to  the  Jury  contained 
erroneous  statements  of  the  law;  also  that 
tbe  court  erred  in  refusing  other  instructions 
offered.  These  contentions  appear  to  be  with- 
out merit.  The  trial  Judge  gave  very  full  In- 
structions, and  fairly  advised  the  jury  upon 
all  tbe  propositions  of  law  material  to  tbe 
case. 

[I]  Appellant  complains  that  the  court 
erred  in  striking  out  an  answer  of  the  wit- 
ness Nellie  Greaney,  elidted  on  cross-exami- 
nation, and  In  which  the  witness  related  the 
subject  of  a  conversation  that  had  occurred 
between  her  and  deceased  on  the  evening  be- 
fore the  occurrence  of  the  alleged  homicide. 
This  testimony  was  brought  out  in  aid  of  the 
theory  of  defendant  that  Fear  had  committed 
suicide.  In  that  it  tended  to  show  that  he  was 
despondent  over  the  fact  that  his  wife  bad 
gone  away.  There  would  be  merit  in  the  con- 
tention of  appellant  did  it  not  appear  that 
the  witness  had  referred  to  a  day  anterior 
to  that  as  to  which  she  had  been  examined  in 
chief. 

[10]  The  particular  answer  was  properly 
stricken  out  as  not  coming  within  the  limits 
of  the  rule  of  strict  cross-examination,  but 
there  is  a  stronger  reason  why  no  claim  of 
prejudicial  error  can  be  predicated  upon  the 
ruling  of  the  court  The  witness  was  subs«- 
quently  allowed  to  answer  fully  as  to  hav- 
ing bad  substantially  the  same  conversation 
with  Fear  on  the  next  day,  that  is,  the  day 
of  the  alleged  homidde.    If  this  testimony 
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was  entitled  to  any  welgbt  In  illustrating  the 
state  of  mind  of  deceased,  tbe  defendant  was 
given  the  benefit  of  It 

Questions  asked  of  witness  John  Richard- 
son, as  to  interrogatories  which  he  had  put  to 
Nellie  Greaney  shortly  after  the  alleged  homi- 
cide, were  proper  to  be  asked  for  the  limited 
purpose  which  the  court  allowed  them.  The 
Jury  was  specially  instructed  as  to  that  niat- 
ter. 

[11]  Prejudicial  misconduct  of  the  district 
attorney  is  alleged.  Tbe  statement  complain- 
ed of  and  referred  to  in  the  brief  of  counsel, 
where  the  deputy  district  attorney  announced 
that  he  would  be  surprised  if  a  brother  of 
defendant  answered  "No"  to  a  question  asked 
for  the  purpose  of  showing  conduct  and  state- 
ments inconsistent  with  the  testimony  given 
by  him  at  the  trial,  was  neither  objected  to 
as  constituting  misconduct,  nor  was  the  court 
asked  to  strike  it  from  the  record.  No  foun- 
dation to  predicate  error  in  such  a  case  is 
shown.  People  t.  Shears,  1S3  Cal.  159,  65 
Paa  296 ;  People  v.  Warr,  186  Pac.  304. 

[12]  That  the  trial  Judge  acted  with  bias 
which  opposed  the  right  of  defendant  to  a  fair 
trial,  is  an  accusation  made  but  not  sustained 
by  the  record.  When  Mrs.  Fear,  the  wife  of 
deceased,  was  testl^ing,  counsel  for  defend- 
ant asked  her  on  cross-examination  this  ques- 
tion: "Mrs.  Fear,  are  you  the  same  Grace 
Fear  that  was  arrested  In  Long  Beach  about 
three  weeks  ago  for  shoplifting?"  This  ques- 
tion was  improper  to  be  asked,  and  the  court 
was  altogether  Justified,  when  sustaining  an 
objection  thereto,  in  adding,  "and  counsel  is 
reprimanded  for  asking  the  question." 

[13]  Again,  when  defendant's  counsel  ex- 
pressed a  desire  to  make  a  statement  in  argu- 
ment of  a  matter  then  being  presented,  the 
trial  Judge  said:  "I  am  going  to  rule  in  your 
favor  if  you  have  sense  enough  to  keep  quiet" 
—following  which  remark  counsel  said:  "I 
desire  also,  if  the  court  is  going  to  give  his 
reasons,  if  the  court  will  give  Ills  reason  for 
telling  me  I  have  no  sense."  Then  came  this 
response  from  the  bench:  "Perhaps  it  would 
be  too  long  to  give  tbe  reasons.  Proceed." 
Counsel  states  that  the  tone  in  which  the 
remarks  were  uttered  cannot  be  represented 
in  the  record.  Neither  is  the  attitude  and 
demeanor  which  counsel  may  have  assumed 
toward  the  court  so  represented.  But  there 
Is  nothing  in  the  comment  of  the  court,  drastic 
as  it  may  have  been,  that  can  be  said  to  have 
prejudiced  defendant's  case  in  the  eyes  of  the 
Jury.  The  ruling  of  tbe  court  made  at  the 
time  the  words  excepted  to  were  uttered  was 
in  defendant's  favor  and  the  most  that  the 
Jury  could  liave  reasonably  Inferred  would 
have  been  that,  In  the  opinion  of  the  Judge, 
the  defendant's  counsel  was  deficient  in  In- 
telligence or  understanding.  It  cannot  be 
assomed  tliat  this  intimation  prejudiced  the 
jury  against  defendant ;  for  it  could  reason- 
ably have  had  the  contrary  effect  The  deci- 
sion of  the  court  in  the  case  of  People  t. 


MacDonald,  139  Pac  —  (now  pending  before 
Supreme  Court  on  rehearing),  and  cited  by 
appellant,  does  not  furnish  an  argument  to 
sustain  the  claim  of  prejudice  as  here  ad- 
vanced. In  the  MacDonald  Case  the  criticism 
of  this  court  was  that  the  trial  Judge,  in 
reprimanding  the  counsel  for  defendant  also 
gave  character  to  the  girl  then  being  ex- 
amined, which  must  have  impressed  the  Jury 
and  added  to  the  weight  of  the  testimony  she 
had  given.  This  a  trial  Judge  may  not' 
do.  The  contention  tlmt  the  Judge  was  guilty 
of  prejudicial  misconduct  in  the  trial  of  this 
case  has  no  such  ground  to  support  it  The 
matter  of  the  interchange  of  courtesies  be- 
tween the  Judge  on  the  bench  and  counsel 
at  the  bar  has  been  said  never  to  come  within 
purview  of  a  proper  subject  for  review,  un- 
less it  appears  reasonably  that  the  Jury  has 
been  affected  in  a  way  prejudicial  to  tbe 
rights  of  the  defendant  People  ▼.  Medina, 
146  Cal.  142,  79  Pac.  842;  People  v.  Cassel- 
man,  10  Cal.  App.  234, 101  Pac.  683. 

[1 4]  The  objection  that  It  was  Improper  to 
allow  the  witness  Ross  to  testify  in  rebuttal 
as  to  his  having  cleaned  the  rooms  where 
the  tragedy  occurred  after  the  day  of  the  al- 
leged homicide  possesses  no  merit  The  de- 
fendant had  joined  in  a  request  that  the  Jury 
be  permitted  to  view  the  premises,  and  after 
this  view  had  been  had  the  prosecution  was 
very  properly  permitted  to  show  what  had 
been  done  in  the  rooms  after  the  23d  of  No- 
vember, in  order  to  account  for  any  change 
in  their  condition  between  their  state  as 
shown  by  the  evidence  and  their  appearance 
at  the  time  the  jury  inspected  them. 

The  record  exhibits  a  case  where  the  de- 
fendant has  had  a  very  fair  trial,  and  where 
the  evidence  fully  supports  bis  conviction. 

The  Judgment  and  order  are  afiirmed. 

We  concur:  CONREY,  P.  J.;  SHAW,  J. 


ANDERSON  v.  GREAT  NORTHERN 
BY.  CO. 

(Supreme  Court  of  Idaho.    Jan.  19,  1914.) 

1.  Loos  AND   IiOOOINO  (S  26*)— LIENS— MOV- 
INO  AND  LOADINO  RaILBOAD  TIBS. 

iSection  6125  of  the  Revised  Codes,  which 
provides  that  "every  person  performing  labor 
upon,  or  who  shall  assist  in  obtaining  or  secur- 
ing, sawlogs,  spars,  piles,  cordwood,  or  other 
timber,  or  in  obtaining  or  securing  the  same," 
is  sufficiently  broad  and  comprehensive  to  con- 
fer a  lien  upon  laborers  who  work  in  the  em- 
ploy of  a  contractor  in  moving  a  large  quantity 
of  railroad  ties  a  distance  of  a  couple  hundred 
feet  from  the  place  where  they  were  piled  upon 
tbe  railroad  company's  right  of  way  and  load- 
ing them  upon  cars  for  transportation. 

[Ed.   Note. — For  other  cases,   see   Logs   and 
Logging,  Cent  Dig.  H  60-66 ;   Dec.  Dig.  S  26.*] 

2.  Loos  AND  LOOOINO  (I_26*)  —  LnNS  — OB- 
TAINING OB  SEOUBINO  TIHBKB. 

Had,  further,  that  the  statute  (Rev.  Codes. 
§  61*25),  confers  the  same  lien  In  favor  of  every 
person   "performing  labor  upon"  sawlogs,  etc.. 
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<is  It  oonters  on  evcnr  person  wbo  assiits  in 
"obtaining  or  securinr'  such  material. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  Si  60-60 :   Dec.  Dig.  g  28.*] 

3.  Loos  AND  Loaaino  ({  20*)— Lixhs— "Tim- 

BXB." 

A  statute  (Rev.  Codes,  i  6125)  which  con- 
fers a  lien  in  favor  of  laborers  who  perform 
worlc  upon  or  aid  in  obtaining  or  securing  "saw- 
logs,  spars,  piles,  cordwood,  or  other  timber," 
is  BufficienUy  broad  and  comprehensive  to  confer 
a  lien  in  favor  of  persons  who  work  upon  or 
'  assist  in  obtaining  or  securing  railroad  ties,  and 
the  words  "other  timber"  are  sufficiently  com- 
prehensive to  include  ties. 

[JB3d.  Note. — For  other  cases,  «ee  Logs  and 
Logging,  Cent.  Dig.  g{  60-66;  Dec.  Dig.  {  26. 

For  other  definitions,  sei>  Words  and  Phrases, 
vol.  8,  pp.  6872,  6»73,  7816.] 

4.  Statutes  (f  115*)— TiTUt  and  Subjiot- 

MaTTEB— Loos   AND    LOOOINO. 

Section  5140  of  the  Revised  Codes,  which 
provides  for  the  recovery  of  damages  from  any 
one  who  eloigns  certain  property  on  which  a 
lien  exists  for  labor  performed,  is  held  constita- 
tional  and  valid. 

[Ejd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  150.  ISl',   Dec.  Dig.  {  116.*] 

6.  Statutes  (J  146*)  — Titm  and  Subject- 
Matteb. 

Where  a  section  of  a  legislative  act  has 
been  incorporated  in  the  Revised  Codes  and 
adopted  as  a  part  of  the  complete  statutes  of 
the  state,  the  court  will  not  inquire  into  or  con- 
sider the  sufficiency  of  the  original  title  of  the 
act  in  which  such  section  was  originally  adopt- 
ed by  the  Legislature.  In  snch  case,  it  is  too 
late  to  raise  the  sufficiency  of  the  title  to  the 
original  act,  which  was  adopted  prior  to  the 
date  of  its  incorporation  and  adoption  in  the 
Revised  Codes  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  215;    Dec.  Dig.  J  146.*] 

8.  Constitutional  Law  (|S  244,  300*)— Due 

Process— Equal  Pbotection. 

Beld,  that  section  6140  of  the  Revised 
Codes  is  not  obnoxious  to  section  1  of  the  four- 
teenth amendment  to  the  federal  Constitution 
88  depriving  any  one  of  his  property  without  due 
process  of  law  or  denying  him  the  equal  pro- 
tection of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  710,  040;  Dec.  Dig.  {f 
244,  300.*] 

7.  Loos  AND  LOOOINQ  (f  31*)  —  Propebtt 

Subject  to  Lien— Damaoes. 

The  purpose  and  intent  of  section  5140  of 
the  Revised  Codes  is  to  render  every  person 
wbo  injures,  destroys,  or  removes  any  of  the 
property  therein  described  on  which  a  lien  ex- 
ists liable  for  the  amount  of  the  claim  held 
against  the  property,  or,  if  the  property  be  of 
less  value  than  the  lien  claimed,  then  it  allows 
the  claimant  the  damages  which  he  has  sus- 
tained by  reason  of  the  removal  or  destruction 
of  the  particular  property. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {}  83-85;  Dec  Dig.  {  81.*] 

a  Constitutional  Law  (§J  244,  309*)— Dub 
Pkocess— Equal  Pbotection. 

Beld,  that  chapter  22G  of  the  1911  Session 
Laws  is  invalid,  void,  and  inoperative,  for  the 
reason  that  it  does  not  provide  for  any  notice 
to  the  owner  of  the  property  on  which  the  lien 
is  to  attach,  and  affords  him  no  nfeans  or  meth- 
od of  protecting  himself  against  such  claim, 
and  does  not  provide  a  method  of  procedure 
for  taking  bis  property  for  such  claim  by  "due 
process  of  law,     and  does  not  give  such  proii- 


erty  owner  the  "eqnal  protection  of  the  law." 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  fS  710,  929,  930;  Dec  Dig. 
IS  244,  309.*] 

9.  Constitutional  Law  (f  809*)— "Dob  Pbo- 

CE88." 

No  process  is  "due  process"  which  does  not 
give  notice,  either  actual  or  eonstmctive,  and 
no  taking  of  property  for  debt  is  lawful  unless 
the  debt  has  been  created  with  the  knowledge 
and  consent  of  the  debtor. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  H  929, 930;  Dec  Dig.  |  309.* 

For  other  definitions,  see  Words  and  Phrasesi, 
VOL  8,  pp.  2227-2256;    vol.  8,  9.  7644.] 

Stewart,  J.,  dissenting.  Sullivan,  J.,  dissent- 
ing in  part 

Appeal  from  District  Court,  Bonner  Coun- 
ty ;  John  M.  Flynn,  Judge. 

Action  by  A.  J.  Anderson  against  the  Great 
Northern  Railway  Company  to  establish  cer- 
tain Hens  against  railroad  ties,  and  to  assess 
the  amount  of  damages  sustained  by  plain- 
tiff from  the  elolgnment  of  the  ties  by  de- 
fendant, and  to  have  the  amount  of  damages 
trebled.  From  Judgment  for  defendant,  plain- 
tiff appeals.    Reversed. 

O.  H.  Martin,  of  Sandpoint  for  appellant  H. 
H.  Taylor,  of  Sandpoint  and  Thomas  Balmer 
and  Charles  S.  Albert  both  of  Spokane,  Wash., 
for  respondent. 

AILSHIB,  C.  J.  The  appellant  commenced 
this  suit  on  six  alleged  causes  of  action 
which  had  been  assigned  to  him,  and  on  a 
seventh  In  his  own  favor.  A  demurrer  was 
sustained  to  each  cause  of  action,  and  Judg- 
ment of  dismissal  was  entered,  and  this  ap- 
peal was  thereupon  prosecuted. 

[1]  One  Lee  Decker  was  employed  by  re- 
spondent to  take  13,655  railroad  ties  from 
where  they  were  stacked  on  respondent's 
right  of  way  and  remove  them  a  few  hundred 
feet  and  load  them  onto  respondent's  cars. 
In  doing  the  work  Involved  In  this  contract. 
Decker  employed  six  men,  and  secured  gro- 
ceries and  supplies  from  appellant  for  the 
use  of  himself  and  men  while  doing  this 
work.  Decker  appears  to  have  failed  to  pay 
his  men.  The  men  thereupon  and  within  the 
statutory  time  filed  Uens  under  the  provisions 
of  section  5125  of  the  Revised  Codes.  Re- 
spondent contends,  and  the  trial  court  agreed 
with  it,  that  this  statute  does  not  contem- 
plate or  provide  a  lien  of  the  kind  here  sought 
to  be  enforced. 

Section  5125  provides  as  follows:  "Every 
iwrson  performing  labor  upon,  or  who  shall 
assist  in  obtaining  or  securing,  sawloga, 
spars,  piles,  cordwood,  or  other  timber,  has 
a  lien  upon  the  same  for  the  work  or  labor 
done  upon,  or  in  obtaining  or  securing  the 
same,  whether  such  work  or  labor  was  done 
at  the  Instance  of  the  owner  of  the  same  or 
his  agent  The  cook  shall  be  regarded  as  a 
person  who  assists  in  obtaining  or  securing 
the  timber  herein  mentioned."  It  must  be 
remembered  that  this  statute  is  written  in 
the  disjunctive  and  that  the  lien  contemplat- 
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ed  Is  giren  to  "erery  person  performing  la- 
bor upon  *  *  *  sawlogs,  spars,  piles, 
cordwood,  or  other  timber"  as  well  as  to 
"every  person  •  •  •  who  shall  assist  In 
obtaining  or  securing"  any  of  the  property 
mentioned. 

[2]  In  other  words,  the  same  lien  Is  given 
to  one  for  "performing  work  upon"  any  of 
the  proi>erty  enumerated  as  is  given  to  one 
who  "assists  in  obtaining  or  securing"  any 
such  property.  This  court  adopted  this  same 
course  of  reasoning  la  constroing  section 
5U0,  Rev.  Codes,  in  Hill  v.  Twin  Falls  h.  A 
W.  Co.,  22  Idaho,  274,  125  Pac.  204.  This 
work  was  undoubtedly  done  upon  these  ties 
in  removing  and  loadUig  them ;  it  was  work 
done  alwut,  concerning,  in  respect  to,  or  wltli 
reference  to,  these  ties. 

[3]  There  is  little  room  for  doubt  but  that 
railroad  ties  are  timber  and  fall  witliin  the 
enumeration  of  "other  timber"  as  used  in 
section  5125,  supra.  As  authority  in  point 
and  sapportlng  this  view,  see  Forsberg  ▼. 
Lnndgren,  64  Wash.  427,  117  Pac.  244.  We 
think  the  word  "timber,"  as  here  used,  re- 
fers to  any  kind  of  timlMr  as  it  may  be 
taken  from  the  forest,  whether  in  a  prepared 
state  for  the  use  to  which  it  is  to  be  applied 
or  in  the  natural  and  unfinished  condition. 
For  example,  cordwood  Is  enumerated  pre- 
ceding the  use  of  the  words  "or  other  tim- 
ber," and  yet  cordwood  is  not  a  manufac- 
tured article.  On  the  other  hand,  "spars  and 
plies"  are  enumerated  and  signify  specially 
prepared  pieces  of  timber  for  definite  pur- 
poses. It  would  be  extremely  teclinlcal  and 
strict  to  construe  the  statute  as  not  giving  a 
lien  for  work  upon  or  In  securing  ties. 

[4,  f ]  In  this  case  it  is  alleged  tluit  after 
the  ties  were  loaded  on  the  cars  the  rail- 
road company  eloigned  them  and  scattered 
them  along  its  right  of  way  in  the  states  of 
Washington,  Idaho,  and  Montana,  and  ren- 
dered it  impossible  for  the  claimants  to  iden- 
tify them  or  foreclose  their  lien  thereon,  and 
appellants  seek  personal  Judgments  against 
the  company  for  damages  under  the  provi- 
sions of  section  5140,  Rev.  Codes.  That  sec- 
tion provides  as  follows:  "Any  person  who 
shall  injure,  impair,  or  destroy,  or  who  shall 
render  difficult,  uncertain  or  impossible  of 
identiflcatlon,  any  sawlogs,  spars,  -piles,  cord- 
wood, or  other  timber,  upon  wliich  there  Is 
a  lien  as  herein  provided,  without  the  ex- 
press consent  of  the  person  entitled  to  such 
lien,  shall  be  liable  to  the  lienholder  for  the 
damages  to  the  amount  secured  by  Ills  lien, 
which  may  be  recovered  by  civil  action 
against  such  person."  It  will  be  observed 
that  the  foregoing  section  5140  applies  to  any 
person  who  shall  injure,  impair,  or  destroy 
or  sliaU  render  uncertain,  difficult,  or  im- 
possible of  identiflcatlou  any  of  the  property 
on  which  a  lien  existe  under  section  5125. 
The  objection  that  section  5140  of  the  Re- 
vised Codes,  as  originally  enacted  and  found 
in  the  189Q  Sess.  Laws,  pu  153,  S  16,  is  un- 
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constitutional  and  in  violation  of  section  16, 
art.  3,  of  the  state  Constitution,  is  without 
merit,  for  the  reason  that  this  section  was  sub- 
sequently incorporated  in  the  Revised  Codes 
and  was  adopted  as  a  part  of  the  entire  body 
of  the  Revised  Statutes  and  as  a  part  of  the 
complete  code  of  laws  of  the  stete.  It  is  now 
too  late  to  raise  the  sufficiency  of  the  title  to 
a  statute  originally  adopted  prior  to  the  date 
of  the  adoption  of  the  Revised  Codes,  where 
such  statute  has  been  incorporated  in  the 
general  code  of  laws.  36  Cyc.  1068 ;  Central 
of  Georgia  R.  Co.  v.  State,  31  S.  E.  531,  104 
Ga.  831,  42  L.  R.  A.  518;  Kennedy  v.  Meara, 
127  Ga.  68,  56  S.  E.  ^43,  9  Ann.  Caa  896; 
Christopher  v.  Mungen,  61  Fla.  513,  55  South. 
273. 

[•,  7]  Lastly,  it  is  argued  that  section  6140 
of  tlie  Revised  Codes  Is  unconstitutional  and 
void,  for  the  reason  that  it  is  violative  of 
section  1  of  the  fourteenth  amendment  to 
the  federal  Constitution,  and  of  section  13, 
art.  1,  of  the  state  Constitotion,  in  that  it  de- 
prives respondent  of  its  property  without  due 
process  of  law,  and  denies  to  it  the  equal 
protection  of  the  laws.  We  do  not  think  this 
objection  is  well  founded.  In  the  first  place, 
under  tills  statute  there  is  no  liability  against 
one  who  injures,  destroys,  or  removes  such 
property,  unless  there  is  an  existing  ITen 
thereon.  The  statute  creates  the  lien.  It 
specifies  the  kind  of  a  contract  and  transac- 
tion and  the  conditions  under  which  a  laborer 
will  be  entitled  to  a  lien.  Whenever,  there- 
fore, the  owner  or  purcliaser  of  or  contractor 
for  property  falling  within  the  purview  of 
this  statute  employs  a  laborer  or  enters  into 
a  contract  which  comes  within  the  terms  of 
the  statute,  the  law  at  once  becomes  opera- 
tive and  gives  to  the  party  rendering  the 
services  or  performing  the  labor  a  lien. 
This  lien  exists  by  operation  of  law  for  the 
period  of  60  days.  At  the  expiration  of  tliat 
time,  the  lien  lapses  and  ceases  to  exist,  un- 
less in  the  meanwhile  the  claimant  has  com- 
plied with  the  provisions  of  the  statute  re- 
quiring the  fiUug  of  a  written  notice  of  Ills 
lien  claim,  setting  forth  the  facta  required 
to  be  shown  by  the  statute.  If  the  lien 
claimant  compiles  with  this  statute,  the  lien 
continues  in  force  from  the  time  of  its  incep- 
tion, namely,  when  he  commenced  work,  until 
the  claim  is  paid  or  the  lien  is  foreclosed. 
Under  this  statote,  it  is  not  a  question  of  the 
lien  arising  at  the  time  the  notice  of  lien  is 
filed  with  the  proper  county  official  and  of 
the  lien  relating  back  to  the  time  the  work 
commenced.  There  is  no  such  thing  under 
this  statute  as  a  Uen  relating  liack.  The 
lien  arises  with  the  commencement  of  work 
and  is  created  by  statute,  and  ita  continuance 
beyond  60  days  is  conditional  upon  the  claim- 
ant doing  the  tiling  required  by  the  statote. 

Now,  as  for  the  contention  that  the  statute 
is  void  because  of  being  arbitrary,  we  fail  to 
see  wherein  this  contention  contains  any 
merit    The  court  will  flrst  determine  wheth- 
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er  tbe  dialmant  was  entitled  to  a  lien,  and, 
after  that  fact  has  been  determined,  the  dam- 
ages sustained  bj  the  Hen  claimant  by  rea- 
son of  elolgnment  of  the  property  must  be 
determined  and  assessed  In  the  same  way 
that  damages  would  be  determined  and  as- 
sessed In  any  other  case.  The  fact  that  this 
statute  may  impose  an  extra  burden  and 
hardship  upon  the  owner  of  the  property,  In 
that  it  requires  him  to  ascertain  whether 
any  Hens  exist  against  the  property  before 
removing  it,  is  not  a  sufficient  ground  for 
holding  the  statute  unconstitutional  and  void. 
That  might  be  a  good  argument  to  present 
to  the  lawmaking  body,  and  It  might  furnish 
a  reason  or  justification  for  the  Legislature 
making  some  exceptions  in  the  law,  but  they 
have  not  done  so,  and  the  court  would  not 
be  Justified  In  doing  so.  It  is  certainly  with- 
in the  power  of  a  railroad  company,  a  lum- 
ber company,  or  of  an  Individual  to  ascertain 
whether  laboring  men  have  been  paid  before 
settling  with  the  contractor,  and,  If  they 
fall  to  do  so,  they  must  assume  the  conse- 
quent burdens  and  obligations  which  arise 
under  the  statute.  The  law,  therefore,  tmder- 
takes  to  render  a  person  who  injures,  de- 
stroys, impairs,  or  removes  the  property  on 
which  such  lien  exists  liable  for  tbe  amount 
of  the  claim  held  against  tbe  property,  or,  if 
the  property  be  of  less  value  than  the  lien 
claim,  then  It  allows  the  claimant  the  dam- 
ages which  he  has  sustained  by  reason  of  the 
removal  or  destruction  of  the  particular 
property.  There  is  nothing  unusual  or  op- 
pressive about  such  a  statute.  The  statute 
might  make  such  a  person  guilty  of  a  crime, 
as  it  does  in  case  of  removal  of  personal 
property  covered  by  a  chattel  mortgage.  Un- 
der the  statute,  no  penalty  attaches  to  tbe 
person  doing  the  thing,  unless  he  first  violates 
the  statute  which  prohibits  him  injuring,  im- 
pairing, destroying,  or  removing  any  such 
property.  If  he  does  this  thing,  then  he  Is 
subject  to  the  penalty,  which  may  be  recover- 
ed in  a  civil  action  against  such  person. 

The  argument  advanced  that  a  railroad 
company  would  be  liable  for  receiving  and 
shipping  ties  or  other  timber  product  until 
it  can  first  determine  and  ascertain  whether 
there  are  any  liens  on  the  property  is  un- 
sound. The  statute  has  no  application  to 
any  such  transactions.  A  common  carrier 
receiving  and  transporting  freight  in  due 
course  of  business  would  not  be  liable  for 
impairing,  destroying,  or  rendering  uncer- 
tain or  Impossible  of  identification  any  prop- 
erty on  which  there  is  a  Hen.  It  does  not 
seem  possible  that  the  mere  constructive  no- 
tice which  the  statute  Imparts  would  extend 
beyond  the  party  first  removing  or  disturbing 
the  property.  In  other  words,  the  liability 
is  not  one  tiiat  would  attach  to  evA^  subse- 
quent purchaser,  bailee,  or  carrier  of  the 
property. 

[I]  This  brings  us  to  a  consideration  of 
the  seventh  cause  of  action,  which  involves 


the  validity  and  constitutionality  of  dinpter 
226  of  the  1911  Session  Laws  (1911  Sess. 
Laws,  p.  727).  It  is  argued  by  counsel  that 
section  1  of  this  act  violates  section  1,  art. 
14,  of  the  federal  Constitution,  and  section 
13  of  art  1  of  the  state  Constitution. 

Section  1  of  chapter  226  of  tbe  1911  Ses- 
sion Laws  provides  as  follows:  "Every  per- 
son, firm,  company  or  corporation  selling  or 
furnishing  supplies,  groceries,  feed  or  other 
necessaries  to  any  contractor,  boardipg  bouse 
keeper  or  other  person,  firm  or  corporation 
to  be  used  upon  and  while  such  contractor, 
boarding  house  keeper  or  other  x)erson,  firm 
or  corporation,  or  the  employer  of  such  con- 
tractor, boarding  house  keeper  or  other  per- 
son, firm  or  corporation  is  engaged  in  obtain- 
ing, securing,  cutting  or  manufacturing  saw- 
logs,  spars,  piles,  cordwood,  ties  or  lumber, 
has  a  lien  upon  the  same  for  the  value  of  tbe 
supplies,  groceries,  feed  or  other  necessaries 
BO  furnished." 

Section  2  provides  for  filing  a  notice  of 
lien,  and  the  remaining  sections  provide  tbe 
procedure  to  be  followed,  while  section  9, 
being  the  last  section  of  the  act,  provides 
that :  "Any  person  who  shall  injure,  Impair 
or  destroy,  or  who  shall  render  difficult,  un- 
certain or  impossible  of  identification,  any 
sawlogs,  spars,  piles,  cordwood,  ties  or  lum- 
ber upon  which  there  is  a  lien,  as  herein  pro- 
vided, without  the  written  consent  of  the 
person  entitled  to  such  lien,  shall  be  liable 
to  the  llenholder  for  the  damages  of  the 
amount  secured  by  his  Uen,  together  witb 
treble  damages  which  may  be  recovered  by 
dvll  action  against  such  person." 

We  have  examined  this  statute  with  un- 
usual care,  and  have  considered  the  au- 
thorities dted  both  in  support  and  opposi- 
tion thereto,  and  over  and  above  all  this 
have  considered  what  must  be  the  practical 
workings  and  effect  of  this  statute.  We  are 
not  going  to  review  authorities  here,  but 
shall  rather  briefly  state  some  of  the  rea- 
sons which  have  led  us  to  reach  the  conclu- 
sion hereafter  to  be  stated. 

Lien  laws  rest  on  two  cardinal  principles: 
First,  that  the  owner  of  the  property  on 
which  the  Hen  is  claimed  has  received  some 
benefit  or  advantage  by  reason  of  the  serv- 
ice rendered  or  material  or  suppUes  fur- 
nished ;  and  second,  that  the  owner  has  con- 
tracted with  some  one,  who  thereby  becomes 
his  agent,  to  render  such  service  or  furnish 
such  material  or  supplies.  The  statute  under 
consideration,  as  may  be  seen  from  an  ex- 
amination of  section  1,  above  quoted,  runs 
counter  to  both  these  principles  of  Uen  laws. 
It  attempts  to  create  a  Uen,  irrespective  of 
contract  and  without  regard  to  any  benefit 
either  direct  or  remote  which  the  owner  of 
the  property  may  have  received  from  the 
suppUes  furnished.  It  furnishes  the  owner 
of  the  property  no  notice  and  affords  him  no 
method  of  protecting  himself  against  any 
such  claim,  and  charges  him  with  a  claim 
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vhlcii  may  equal  or  exceed  the  value  of 
the  property,  althongh  he  has  paid  the  con- 
tract price  to  the  men  who  actually  did  the 
labor.  In  these  respects,  it  undoubtedly 
has  the  effect  of  taking  property  without 
due  process  of  law.  When  the  owner  of 
property  makes  a  contract  to  have  work 
done  on  SDcfa  property,  he  presumably  con- 
tracts to  pay  the  full  value  of  such  work, 
and  he  certainly  cannot  foresee  what  gro- 
ceries, feed,  and  supplies  the  contractor  or 
laboring  men  may  purchase  or  need  In  course 
of  the  performance  of  such  work.  Men 
must  eat,  and  teams  must  be  fed,  whether 
they  be  working  or  not,  and  to  charge  a  prop- 
erty owner  or  one  having  building  done  or 
material  furnished  with  all  the  "supplies, 
groceries,  feed,  or  other  necessaries"  which 
the  contractor  or  any  of  his  men  may  pur- 
chase and  use  during  the  performance  of 
such  work,  without  giving  or  serving  any 
notice  thereof  on  the  person  to  be' charged, 
would  certainly  be  taking  the  property  of 
one  man  and  giving  it  to  another  without 
"due  process  of  law"  and  without  affording 
the  party  "the  equal  protection  of  the  law." 

CI]  No  process  is  "due  process"  which 
does  not  give  notice,  either  actual  or  con- 
structive; and  no  "taking  of  property"  for 
debt  is  lawful,  unless  the  debt  has  been 
created  with  the  knowledge  and  consent  of 
the  debtor.  This  knowledge  and  consent  may 
be  constructive  so  far  as  it  is  necessary  to 
create  a  charge  against  property,  but  the 
statute  which  fnmishes  the  constructive  no- 
tice must  provide  process  by  which  the 
claims  may  be  measured  and  established, 
so  the  property  owner  may  have  a  ready 
and  certain  method  of  knowing  or  ascertain- 
ing his  liability.  No  such  method  is  furnish- 
ed by  the  statute  under  discussion.  There  is 
no  means  afforded  for  the  property  owner 
to  learn  who  has  furnished  groceries,  sup- 
plies, or  necessaries  to  the  contractor  or 
men  until  after  his  liability  has  attached 
for  laborers  and  materialmen's  liens,  if  he 
has  not  In  the  meanwhile  paid  them  in  full. 
If  this  statute  should  be  upheld  in  its  pres- 
ent condition,  its  enforcement  would  subject 
the  owner  of  the  property  on  which  the  lien 
Is  claimed  to  double,  and  possibly  treble, 
liability  for  the  work  performed  or  materials 
furnished. 

We  conclude  that  chapter  226  of  the  1911 
Season  Laws  is  invalid  and  void,  for  the 
reasons  above  set  forth.  The  following  au- 
thorities are  In  point  upon  the  legal  prin- 
ciples here  involved  and  hold  to  the  effect 
above  suggested.  Davidson  v.  New  Orleans, 
96  v.  S.  107,  24  L.  Ed.  616 ;  Rogers-Ruger 
Co.  V.  Murray,  115  Wis.  287,  01  N.  W.  657, 
59  L.  R.  A.  787,  95  Am.  St  Rep.  901;  Per- 
ranlt  v.  Shaw,  09  N.  H.  180,  38  Aa  724,  76 
Am.  St  Rep.  100;  Meyer  v.  Berlandi,  89 
Hum.  488,  40  N.  W.  613,  1  L.  R.  A.  777,  12 
Am.  St  Rep.  663;  Railroad  Co.  v.  Chicago, 
166  U.  S.  226,  17  Sup.  Ct  581.  41  L.  Ed. 
979;  Spry  Lumber  Co.  t.  Bank  4k  Trust  Co., 


77  Mich.  199,  43  N.  W.  778,  6  L;  R.  A.  204, 
18  Am.  St  Rep.  396 ;  Blelenberg  v.  Railway 
Co.,  8  Mont  271,  20  Pac.  814.  2  L.  R.  A. 
813;  Catril  v.  U.  P.  Ry.  Co.,  2  Idaho,  576, 
21  Pac.  416. 

The  Judgment  In  this  case  will  be  reversed 
as  to  the  first  six  causes  of  action  prosecuted 
under  section  5125,  Rev.  Codes,  and  this  case 
is  remanded,  with  direction  to  the  trial 
court  to  overrule  the  demurrer  thereto,  and 
the  Judgment  is  afilrmed  as  to  the  seventh  ' 
cause  of  action  prosecuted  under  chapter 
226  of  the  1911  Session  Lawa  Appellant 
will  be  awarded  six-sevenths  of  the  taxable 
costs  of  this  appeal. 

SULLIVAN,  J.  (concurring  In  part  and  dis- 
senting In  part).  I  concur  In  the  conclusion 
reached  by  Chief  Justtce  AILSHIE  to  the  ef- 
fect that  section  1  of  chapter  226  of  the  Ses- 
sion Laws  of  1911,  p.  727,  is  unconstitutional 
and  void,  in  that  it  undertakes  to  deprive  one 
of  property  without  due  process  of  law; 
and  I  dissent  to  that  part  of  Chief  Justice 
AILSHIE'S  opinion  wherein  he  holds  that  the 
plaintiff  and  his  assignors  have  a  valid  lien' 
upon  said  ties  for  loading  them  on  the  cars 
after  they  had  been  manufactured  and  de- 
livered to  the  railroad  company  upon  their 
riiJit  of  way.  All  of  the  work  performed 
upon  said  ties  was  done  and  the  ties  de- 
livered as  a  finished  timber  product,  to  the 
respondent  Section  5125  provides  that: 
"Every  person  performing  labor  upon,  or 
who  shall  assist  in  obtaining  or  securing 
sawlogs,  spars,  piles,  oordwood,  or  other 
timber,  has  a  lien  upon  the  same  for  the 
work  or  labor  done  upon,  or  in  obtaining  or 
securing  the  same."  The  Legislature,  in 
enacting  that  section,  did  not  have  In  view, 
and  did  not  intend  to  provide  for,  a  lieu 
upon  the  timber  products  there  referred  to, 
for  work  and  labor  upon  them  after  they 
had  been  delivered  to  the  owner  as  finished 
products. 

In  this  case,  all  of  the  work  required  to 
complete  the  ties  bad  been  done  and  the  ties 
delivered  to  and  placed  upon  the  right  of 
way  of  the  defendant  The  respondent  and 
his  assignors  were  employed  by  a  person 
who  had  a  contract  with  the  railroad  com- 
pany to  place  said  ties  upon  the  cars  for 
distribution  along  the  company's  railway 
lines.  They  began  their  work  about  Novem- 
ber 13,  1912,  and  completed  it  about  Decem- 
ber 10,  1912.  Thereafter  on  January  '14, 
1913,  35  days  after  they  had  completed 
loading  the  ties,  and  after  the  railroad  com- 
pany had  moved  said  ties  out  of  the  state, 
th^  filed  their  liens.  The  railroad  com- 
pany had  transported  said  ties  ont  of  the 
state  before  the  lien  was  filed,  and  innocent- 
ly so,  and,  as  I  view  it,  it  would  be  an  out- 
rage upon  justice  to  permit  the  plaintiff  to 
penalize  the  defendant  in  three  times  the 
value  of  the  wages  sought  to  be  recovered, 
under  the  facts  of  this  case.  It  is  a  mon> 
strous  proposition  to  me  to  bold  that  one    t 
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who  loads  on  tlie  cars  certain  timber  that 
has  been  manufactured  and  delivered  to  tbe 
railroad  company  for  transportation  can 
compel  the  railroad  company  to  hold  the 
material  for  35  or  60  days  In  order  to  permit 
him  to  file  a  lien. 

The  clear  Intent  of  the  Legislature,  in  en- 
acting said  section  512fi,  was  to  give  a  lien 
for  labor  performed  In  the  woods  and  logging 
camps,  npon  timber  products  before  they 
were  delivered  as  completed  products  to  the 
owner.  After  these  ties  bad  been  delivered 
to  the  company,  there  was  no  other  labor  re- 
quired to  obtain  or  secure  them.  The  re- 
spondent had  already  "obtained  and  secured" 
them.  The  labor  for  which  appellant  claims 
a  lien  here  was  performed  subsequently  to 
the  time  the  ties  were  obtained  and  secured 
by  the  respondent.  The  respondent  and  his 
assignors  merely  took  the  ties  and  placed 
them  on  the  cars  for  shipment  after  they  had 
been  "obtained  and  secured"  and  delivered 
Into  the  possession  of  respondent  and  piled 
on  its  right  of  way  by  other  parties.  Those 
ties  were  in  the  possession  of  the  respondent, 
'and  were  completed  timber  products  before 
the  appellant  performed  any  labor  in  connec- 
tion with  them.  If  the  Legislature  had  de- 
sired to  give  a  lien  to  those  who  performed 
labor  in  loading  ties  upon  the  cars,  they 
might  have  done  so;  bui,  as  I  view  it,  they 
have  not  attempted  to  do  that  They  were 
simply  attempting  to  give  a  lien  for  the  work 
done  in  procuring  the  finished  timber  prod- 
ucts mentioned  in  said  section  and  deliver- 
ing them  to  the  owner. 

In  states  having  statutes  similar  to  onrs, 
such  statutes  are  regarded  as  timber  lien 
statutes  enacted  for  the  purpose  of  protect- 
ing laborers  who  produce  the  finished  prod- 
uct, such  as  cordwood,  sawlogs,  ties,  etc. — 
those  who  work  in  the  woods  and  those  who 
deliver  such  products,  after  they  are  finished, 
to  the  owner.  See  Jones  on  Idens,  {§  702- 
730.  This  intent  is  clearly  shown  by  the 
phraseology  of  the  statute  providing  a  lien 
for  all  those  who  shall  "perform  labor  upon," 
etc,  enumerating  only  the  raw  products  of 
the  woods  and  the  products  that  are  pro- 
duced in  the  woods,  such  as  "spars,  piles, 
cordwood  or  other  timber  products."  The 
last  part  of  said  section,  to  wit,  "The  cook 
shall  be  regarded  as  a  person  who  assists  in 
obtaining  or  securing  the  timber  herein  men- 
tioned," clearly  shows  that  said  statute  was 
Intended  only  to  secure  those  who  worked 
in  the  woods  or  In  hav)ling  such  products  to 
the  place  where  they  were  to  be  delivered  to 
the  owner.  Under  the  construction  of  the 
provisions  of  said  statute  by  the  majority, 
railroad  construction  men,  who  lay  these 
ties  in  the  roadbed,  and  the  cooks,  who  pre- 
pare their  food,  assist  in  "obtaining  or  secur- 
ing" them.  Unless  the  oooka  and  tie  layers, 
and  even  those  who  furnished  supplies  to  the 
railroad  construction  camps  in  which  these 
men  were  working,  were  paid  immediately 


and  simultaneously  with  the  laying  of  each 
tie,  where  the  ties  were  secured  from  differ- 
ent places  and  laid  Indiscriminately,  they 
would  be  entitled,  under  the  construction  of 
the  statute,  to  an  action  for  damages  against 
the  railway  company  for  commingling  the 
ties  and  Impairing  their  Hens.  The  Legisla- 
ture could  not  have  intended  to  thus  cripple 
business  operations  without  requiring  each 
person  to  notify  the  company  as  soon  as  the 
work  was  done  that  he  had  not  been  paid  for 
his  labor.  Certainly  none  of  the  labor  per^ 
formed  by  the  appellant  and  his  assignors 
was  performed  upon  said  ties,  according  to 
the  allegations  of  the  complaint,  before  they 
were  completed  ties  and  delivered  to  the  pos- 
session of  the  respondent,  and  the  respondent 
in  no  manner  assisted  In  "obtaining  or  se- 
curing" said  ties,  within  the  meaning  of 
those  words  as  used  in  said  statute.  It  is 
true  the  appellant  alleges  in  third  paragraph 
of  his  complaint  that  be  "performed  labor 
upon  and  assisted  in  obtaining  and  securing 
said  railroad  ties,"  while  the  other  allega- 
tions of  the  complaint  clearly  show  that  that 
statement  is  false,  an<}  that  they  did  nothing 
toward  "obtaining  and  securing"  said  ties. 
All  over  the  timber  country  in  the  North 
men  have  contracts  for  pladng  logs,  cord- 
wood, and  lumber  upon  cars,  for  the  purpose 
of  shipping  them  to  different  points  in  the 
state  or  out  of  the  state,  and  the  Legislature 
never  intended  to  give  a  lien,  by  the  provi- 
sions of  the  laborer's  lien  law,  to  persons 
who  place  such  finished  timber  products  up- 
on the  cars  for  shipment  after  they  have 
been  delivered  to  the  owner.  Is  it  possible 
or  probable  that  it  was  intended  to  give  a 
lien  to  persons  who  are  employed  to  load 
lumber  upon  a  car  for  shipment  t>ut  of  the 
state;  that  such  persons  have  00  days  in 
which  to  file  a  lien,  when  it  is  well  known  by 
those  who  load  the  lumber  that  it  is  to  be 
shipped  immediately  to  other  parts  of  the 
state  or  out  of  the  state?  And  if  the  owner 
ships  the  lumber,  that  he  is  penalized  in 
three  times  the  value  of  the  labor?  The 
Legislature  never  intended  said  lien  law 
should  be  applied  so  as  to  cripple  business, 
as  will  be  done  by  the  construction  placed 
upon  the  statute  by  the  majority  of*  the 
court  The  action  of  the  trial  court  in  sus- 
taining the  demurrer  in  this  case  ought  to  be 
affirmed. 

STEWART,  J.  I  dissent  from  the  majori- 
ty of  the  court  in  their  two  opinions  upon 
the  question  that  section  1,  c  226,  of  the  1911 
Session  Laws,  p.  727,  violates  section  1,  art 
14,  of  the  federal  Constitution,  and  section 
13  of  ai^tide  1  of  the  state  Constitution. 

Section  1  provides:  "Every  person,  firm, 
company  or  corporation  selling  or  furnishing 
supplies,  groceries,  feed  or  other  necessaries 
to  any  contractor,  boarding  house  keeper  or 
other  person,  firm  or  corporation  to  be  used 
upon  and  while  such  contractor,  boarding 
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house  keeper  or  other  person,  firm  or  corpo- 
ration, or  the  employer  of  such  contractor, 
boarding  house  keeper  or  other  person,  firm 
or  corporation  la  engaged  In  obtaining,  secur- 
ing, cutting  or  manufacturing  sawlogs,  spars, 
piles,  cordwood,  ties  or  lumber,  has  a  lien 
upon  the  same  for  the  value  of  the  supplies, 
groceries,  feed  or  other  necessaries  so  fur- 
nished." 

In  this  case  one.  Decker,  was  employed  by 
respondent  to  take  railroad  ties  from  where 
they  were  stacked  on  respondent's  right  of 
way  and  remove  them  a  few  hundred  feet 
and  load  them  onto  respondent's  cars.  In  do- 
ing the  work  Involved  in  the  contract.  Deck- 
er employed  men  and  secured  groceries  and 
supplies  from  appellant  for  the  use  of  him- 
self and  men  while  doing  the  work.  He  fail- 
ed to  pay  the  men,  and  the  men,  within  the 
statutory  time,  filed  liens  under  the  provi- 
sions of  section  5125,  Rev.  Codes.  Respond- 
ent contends,  and*the  trial  court  agreed  with 
.him,  that  this  statute  does  not  contemplate 
or  provide  for  a  lien  of  the  kind  here  sought 
to  be  enforced.  In  connection  with  this  sec- 
tion it  is  clear  that  chapter  226  of  the  Ses- 
sion Laws  of  1911  has  no  repealing  clause 
and  is  not  an  amendment  of  section  5125. 
It  will  be  observed  by  comparing  these  two 
sections  that  section  1  of  chapter  226  does  not 
contain  "every  person  performing  labor  up- 
on," which  Is  incorporated  in  section  5125, 
but  does  provide:  "Every  person,  firm,  com- 
pany or  corporation  selling  or  furnishing 
supplies,  groceries,  feed  or  other  necessaries 
to  any  contractor,  boarding  house  keeper  or 
other  person,  firm  or  corporation  to  be  used 
upon  and  while  such  contractor,  boarding 
house  keeper  or  other  person,  firm  or  cor- 
poration, •  •  *  is  engaged  In  obtaining;" 
then  follows  the  rest  of  the  quotation  above 
given  from  section  1.  It  will  thus  be  seen 
that  section  1  contains  a  provision:  "Every 
person,  firm,  company  or  corporation  selling 
or  furnishing  supplies,  groceries,  feed  or  oth- 
er necessaries  to  any  contractor,  boarding 
house  keeper  or  other  person,  firm  or  corpo- 
ration to  be  used  upon  and  while  such  con- 
tractor, boarding  house  keeper  or  other  per- 
son, Ann  or  corporation  ♦  •  •  is  engag- 
ed in  obtaining,"  and  that  chapter  226,  1911 
Session  Laws,  does  not  repeal  secUou  5125, 
Rev.  Codes,  specifically  or  by  implication, 
and  is  not  repugnant  to  such  section. 

The  two  legislative  acts  are  not  repugnant 
to  or  in  conflict  with  each  other,  but  the  one 
last  passed  ia  the  latest  expression  of  the 
Legislature  upon  the  creation  of  a  lien  for 
selling  or  furnishing  supplies,  groceries,  feed 
or  other  necessaries  to  any  contractor,  board- 
ing house  keeper  or  other  person  or  corpora- 
tion to  be  used  upon  and  while  such  contrac- 
tor, boarding  house  keeper  or  other  person, 
firm  or  corporation  Is  engaged  in  obtaining, 
etc.  So  these  two  acts  are  the  same  in  effect, 
except  the  provisions  in  section  1  of  chapter 
226  as  to  famishing  merchandise  such  as 


groceries,  feed,  and  other  necessaries  to  be 
used  while  the  contractor  is  engaged  in  ob- 
taining, etc.  This  is  not  found  in  section 
5125.  That  section  provides  for  a  lien  for 
the  work  and  labor  upon  or  'in  obtaining  or 
securing  sawlogs,  etc.  If  both  acts  by  any 
reasonable  construction  can  be  construed  to- 
gether, both  should  be  sustained.  35  Cyc. 
pp.  1073-1079. 

This  same  author  announces  what  we  think 
Is  the  true  rule  on  page  1077:  "When  two 
statutes  cover,  in  whole  or  in  part,  the  same 
subject-matter,  and  are  not  absolutely  irrec- 
oncilable, no  purpose  of  repealing  being  clear- 
ly shown,  the  court,  if  possible,  will  give  ef- 
fect to  both.  Where,  however,  a  later  act 
covers  the  whole  subject  of  earlier  acts  and 
embraces  new  provisions,  and  plainly  shows 
that  it  was  intended,  not  only  as  a  substi- 
tute for  the  earlier  acts,  but  to  cover  the 
whole  subject  then  considered  by  the  Legis- 
lature, and  to  prescribe  the  only  rules  in  re- 
spect thereto.  It  operates  as  a  repeal  of  for- 
mer statutes  relating  to  such  subject-matter, 
even  if  the  former  acts  are  not  in  all  respects 
repugnant  to  the  new  act.  But  in  order  to 
effect  such  repeal  by  Implication,  it  must  ap- 
pear that  the  subsequent  statute  covered  the 
whole  subject-matter  of  the  former  one,  and 
was  Intended  as  a  substitute  for  it  If  the 
later  statute  does  not  cover  the  entire  field 
of  the  first  and  fails  to  embrace  within  its 
terms,  a  material  portion  of  the  first,  it  will 
not  repeal,  so  much  of  the  first  as  Is  not  in- 
cluded witiiin  its  scope,  but  the  two  will  be 
construed  together,  so  far  as  the  first  still 
stands."  This  role  Is  also  followed  by  thia 
court  in  the  case  of  People  v.  Lytle,  1  Idaho, 
143. 

This  subject  is  aimotated  by  the  author  in 
the  quotations  given  from  Cya,  and  most  of 
the  courts  in  the  different  states  of  the  Un- 
ion have  followed  the  rule  quoted  above,  and 
we  believe  that  such  rule  should  be  adhered 
to  by  this  coorU  It  has  been  approved  by 
this  court 

In  the  case  of  Phillips  v.  Salmon  River 
Mining  Co.,  9  Idaho,  149, »  this  court  in  con- 
struing a  laborer's  lien  as  it  existed  at  that 
time,  announced  the  rule  that  "the  provi- 
sions of  our  lien  laws  mast  be  liberally  con- 
strued with  a  view  to  effect  their  objects  and 
promote  Justice,"  and  we  think  the  general 
rule  above  stated  is  the  correct  rule  and 
should  be  applied  in  the  construction  of  a 
statute  of  the  character  involved  in  this  case. 

In  the  case  of  Empire  Copper  Co.  v.  Hen- 
derson, 15  Idaho,  635,  99  Pac.  127,  this  court 
held  that,  in  constming  an  act  of  the  Legis- 
lature, the  court  should  ascertain  and  give 
effect  to  the  legislative  Intent  where  that  can 
be  ascertained;  but,  where  the  language  of 
an  enactment  is  clear  and  specific  as  to  the 
subjects  upon  which  a  lien  is  provided  for, 
then  the  court  cannot  assume  that  the  Leg- 
islature included  subjects  not  mentioned  in 
the  language  of  the  act,  but  must  accept  the 
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act  as  formulated  and  adopted  by  the  Legis- 
lature. See  Holmberg  t.  Jones,  7  Idaho,  752, 
65  Pac.  663;  36  Cyc.  1107;  Idaho. Mutual 
Co-op.  Ins.  Co.  y.  Myer,  10  Idaho,  294,  77 
Pac.  628. 

In  the  case  of  MaiU  y.  Branch,  135  S.  W. 
661,  the  Court  of  Appeals  of  Texas,  in  deal- 
ing with  merchandise,  defines  the  same  as 
follows:  "  'Merchandise'  is  a  term  of  very 
extended  meaning,  and  usually  conveys  the 
Idea  of  personalty  used  by  merchants  in  the 
course  of  trade.  It  may  as  a  fact  include  ev- 
ery article  of  traffic." 

In  the  case  of  Ensign  v.  Coffelt,  102  Ark. 
Res,  145  S.  W.  231,  the  Supreme  Court  of  Ar- 
kansas, in  construing  a  statute  which  makes 
void  notes  given  in  ordinary  form  for  the 
price  of  patented  machines,  etc.,  holds  that  it 
shall  not  extend  to  merchants  and  dealers 
who  sell  patented  things  in  the  usual  course 
of  business;  the  words  "merchant"  and 
"dealt*  meaning  persons  engaged  in  the 
business  of  buying  and  selling  merchandise 
or  other  personal  property  In  the  usual 
course  of  trade. 

Sutherland  on  Statutory  Construction,  vol. 
2,  i  863,  lays  down  the  rule  of  law  as  fol- 
lows: "The  intent  is  the  vital  part,  the  es- 
sence of  the  law,  and  the  primary  rule  of 
construction  Is  to  ascertain  and  give  effect 
to  that  intent  The  intention  of  the  Legisla- 
ture In  enacting  a  law  is  the  law  itself,  and 
must  be  enforced  when  ascertained,  although 
it  may  not  be  consistent  wftb  the  strict  let- 
ter of  the  statute.  •  •  •  Intent  is  the 
spirit  which  gives  life  to  legislative  enact- 
ments. In  construing  statutes,  the  proper 
course  is  to  start  out  and  follow  the  true 
intent  of  the  Legislature  and  to  adopt  that 
sense  which  harmonizes  best  with  the  con- 
text and  promotes  in  the  fullest  manner  the 
apparent  policy  and  objects  of  the  Legisla- 
ture." 

The  rule  is  generally  recognized  by  the  au- 
thorities to  be  that,  where  a  statute  enumer- 
ates the  things  upon  which  it  is  to  operate, 
it  is  to  be  construed  as  excluding  from  Its 
effect  all  those  not  expressly  mentioned; 
"Express!  o  unlus  excluslo  alterlus."  Perkins 
V.  Thomburgh,  10  Cal.  189;  Smith  v.  Ran- 
daU,  6  Cal.  47,  65  Am.  Dec  475. 

In  the  case  of  In  re  Hull,  18  Idaho,  475, 
on  page  479,  110  Pac.  256,  on  page  257  (30 
L.  B.  A.  [N.  S.]  465),  this  court  held  and  sta^ 
ed:  "We  enter  upon  the  consideration  of  this 
statute  fully  conscious  of  the  duty  which 
rests  on  the  court  to  ascertain  what  the  law 
is  on  the  subject,  and  to  decHare  it  as  we  find 
it  rather  than  as  we  think  it  ought  to  have 
been.  We  have  no  right  to  add  to  or  take 
from  the  law." 

The  court  cannot  speculate  upon  the  In- 
tent of  the  Legislature,  but  must  accept  the 
interpretation 'of  the  act  as  it  appears  there- 
in.    This  rule  is  discussed  and  determined 


in  the  case  of  Empire  Copper  Co.  y.  Hender- 
son, 15  Idaho,  635,  09  Pac.  127 ;  Holmberg  y. 
Jones,  7  Idaho,  762,  65  Pac.  563. 

The  language  used  in  chapter  226,  Session 
Laws  1911,  I  1,  when  read  as  an  entirety.  Is 
clear  and  would  seem  to  furnish  its  own  in- 
terpretation in  designating  the  property  up- 
on which  liens  may  be  filed  by  certain  per- 
sons, firms,  and  corporations  for  supplies, 
groceries,  feed,  or  other  necessaries  sold  or 
furnished  to  any  contractor,  boarding  house 
keeper,  or  other  person,  firm,  or  corporation 
to  be  used  upon  and  while  such  contractor, 
boarding  house  keeper,  or  other  person,  firm, 
or  corporation,  or  the  employer  of  such  con- 
tractor, boarding  house  keeper,  or  other  per- 
son, firm,  or  corporation  Is  engaged  in  ob- 
taining, securing,  cutting,  or  manufacturing 
sawlogs,  spars,  piles,  cordwood,  ties,  or  lum- 
l)er. 

If  the  language  used  in  chapter  226,  1911 
Sess.  Laws,  §  1,  is  unconstitutional,  then  it  re- 
sults in  discrimination  against  the  merchant 
and  salesman  or  the  produce  of  feed  and 
sustenance,  who  is  engaged  in  selling  or 
furnishing  supplies,  groceries,  feed,  or  other 
necessaries  to  any  contractor,  boarding  house 
keeper,  or  other  person  or  corporation,  to  be 
used  upon  and  while  such  contractor,  board- 
ing house  keeper,  or  other  person,  firm,  or 
corporation  is  engaged  in  obtaining,  etc,  as 
without  the  furnishing  of  such  supplies  to 
the  men  who  are  doing  the  labor  in  obtaining, 
securing,  cutting,  or  manufacturing  sawlogs, 
spars,  piles,  cordwood,  ties,  or  lumber  by 
such  merchants  or  salesmen,  such  employes 
so  engaged  would  be  deprived  of  the  neces- 
saries of  life  and  would  be  unable  to  live 
without  such  supplies,  and  the  man  who  pro- 
vided them,  under  the  provisioca  of  the  stat- 
ute in  question,  is  Justified  in  claiming  a 
lien,  and  the  statute  should  not  be  held  void. 

I  therefore  hold  that  chapter  226,  1911 
Sess.  Laws,  is  not  in  violation  of  the  Constitu- 
tion. Neither  is  the  act  beyond  the  power 
vested  in  the  Legislature  in  enacting  laws 
providing  for  mechanics'  liens  either  for 
laborers  engaged  in  obtaining,  securing,  and 
cutting  or  manufacturing  sawlogs,  spars, 
piles,  cordwood,  ties,  or  lumber,  or  for  every 
person,  firm,  corporation,  or  company  selling 
or  furnishing  supplies,  groceries,  feed  or  oth- 
er necessaries  to  any  contractor,  hoardit^f 
house  keeper  or  other  person,  firm  or  cor- 
poration, or  the  employer  of  such  contractor, 
hoardit^  house  keeper  or  other  person,  firm 
or  corporation  engaged  in  obtaining,  securing, 
cutting  or  manufacturing  sawlogs,  spars, 
piles,  cordwood,  ties  or  lumber. 

My  conclusion  In  this  case  is  that  chapter 
226  is  not  unconstitutional,  and  should  be 
sustained  by  this  court,  and  that  a  Judg- 
ment should  be  entered  in  this  case  accord- 
ingly. 
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Ez  parte  SCHUSTER. 
(Supreme  Court  of  Idaho.    Jan.  22,  1914.) 

1.  Baji.  ({  68*)— Baii,  Bond  or  Apfeai.  — 
Conditions  of  Undbbtakino. 

Under  the  provisiona  of  gubdivision  1  of 
section  8106,  Rev.  Codes,  a  defendant  convicted 
of  an  offense  may  be  admitted  to  bail  from  a 
judgment  imposing  a  fine,  where  there  is  at- 
tached thereto  the  alternative  of  imprisonment- 
in  case  the  fine  is  not  paid,  and,  on  an  appeal 
in  such  a  case,  the  undertaking  of  bail  must 
provide  that  the  defendant  will  pay  the  fine  or 
such  part  thereof  as  the  appellate  court  may  di- 
rect, if  the  judgment  is  affirmed  or  modified  or 
the  appeal  la  dismissed. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  i  286:    Dec  Dig.  |  68.*] 

2.  Cbimirai.  Law  ({  1076*)— Conditions  of 
Undbbtakino. 

That  provision  of  the  statute  does  not  re- 
quire the  giving  of  security  on  appeal  for  the 
payment  of  a  fine  unless  there  is  attached  to  the 
fine  the  alternative  of  imprisonment  in  case  the 
fine  is  not  paid. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2708-2716,  8201 ;  Dec  Dig. 
{  1076.*] 

3.  Bail  (J  39*)  —  Cbiuinal  Pbosbotttion  — 
Conditions  or  Undebtakino. 

Bail  bonda  are  not  required  to  he  given  to 
secure  the  payment  of  a  fine  except  in  cases 
where  the  alternative  of  imprisonment  is  at- 
tached to  the  fine  in  case  the  fine  is  not  paid. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  I  138;  Dec  Dig.  |  30.*] 

4.  Bah.  (J  39*)— Natube  of  Remedy— Cbim- 
INAL  Pboskctttion. 

Section  8100,  Rev.  Codes,  declares  that  ad- 
mission to  bail  is  the  order  of  a  competent  court 
or  magistrate  that  the  defendant  be  discharged 
from  actual  custody  upon  bail. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  i  139;   Dec  Dig.  |  39.*] 

5.  Baii.  (f  S9*)— Natube  or  Rbueot— Cbiu- 
INAL  Pbosecution. 

Section  8101,  Rev.  Codes,  provides  that  the 
taking  of  bail  consists  of  the  acceptance  by  a 
competent  court  or  magistrate  of  the  undertak- 
ing of  sufficient  bail  for  the  api>earance  of  the 
defendant,  according  to  the  terms  of  the  under- 
talcing,  or  that  the  bail  will  pay  to  the  state  a 
specified  sum. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  i  139;    Dec  Dig.  {  39.*] 

6.  CBimNAi.  Law  ({  1084*)— Judgment— Is- 
suance or  Execution. 

Under  the  provisions  of  section  8006,  Rev. 
Codes,  if  the  judgment  is  for  the  payment  of  a 
fine,  or  costs,  or  fine  and  costs,  only,  execution 
may  issue  thereon  as  on  a  judgment  in  a  «ivU 
action. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2728.  2728,  2731,  2733-2735; 
Dec  Dig.  i  10S4.*1 

Original  application  for  writ  of  habeas 
corpus  by  Ferdinand  Schuster.  Writ  grant- 
ed, and  prisoner  remanded  to  the  district 
court  for  fnrtber  proceedings  in  the  matter 
of  admitting  Mm  to  ball. 

A.  M.  Bowen  and  W.  P.  Guthrie,  both  of 
Twin  Falls,  for  petitioner.  J.  H.  Peterson, 
Atty.  Oen.,  and  J.  J.  Guheen  and  T.  C.  Cof- 
fin, Asst  Attys.  Gen.,  for  the  State. 


SULLIVAN,  J.  This  Is  an  original  appli- 
cation to  this  court  for  a  writ  of  habeas  cor- 
pus. The  petitioner  was  tried  in  the  district 
court  of  Twin  Falls  county  upon  a  charge  of 
illegally  selling  intoxicating  liquors  within  a 
prohibition  district  The  information  con- 
tained two  counts.  The  first  was  based  upon 
the  sale  of  whisky  on  April  15,  1913,  and  the 
second  on  a  like  sale  made  on  April  6,  1913. 
Upon  the  trial  the  prisoner  was  convicted  on 
both  counts,  and  upon  the  first  was  sentenced 
to  Imprisonment  in  the  county  jail  for  a  term 
of  six  months  and  to  pay  a  fine  of  $500 
and  costs  of  prosecution,  and  upon  the  sec- 
ond to  a  sentence  of  imprisonment  of  tliree 
months  and  a  fine  of  $500.  Thereupon  an 
appeal  was  taken  to  the  Supreme  Court, 
and  a  certificate  of  probable  cause  was  is- 
sued by  the  trial  court.  The  petitioner 
thereupon  sought  to  be  released  upon  giving 
bail,  which  the  court  fixed  at  the  sum  of 
$6,000,  and  imposed  as  a  condition  of  the 
ball  bond  that,  in  case  the  Supreme  Court 
affirmed  the  judgment  or  dismissed  the  ap- 
peal, the  defendant  would  surrender  himself 
in  execution  of  the  sentence  and  also  pay  the 
fine  imposed  or  such  part  thereof  as  the 
Supreme  Court  should  determine.  The  writ 
of  habeas  corpus  in  this  proceeding  is  sought 
for  the  purpose  of  enabling  the  petitioner  to 
be  admitted  to  ball  on  furnishing  a  good 
and  su£Bcient  ball  bond. 

[1-3]  It  is  contended  that  the  trial  court 
erred  in  holding  under  the  statutes  of  this 
state  that  the  bail  bond  of  the  defendant 
should  also  contain  a  provision  to  the  eftect 
that  the  defendant  should  pay  the  fines  im- 
posed in  case  said  judgment  was  affirmed  on 
appeal.  The  question  then  is  directly  pre- 
seuted  whether,  under  the  judgment  in  this 
case,  the  trial  court  had  the  authority  to 
require  the  defendant  to  give  a  bond  guar- 
anteeing the  payment  of  said  fines  before  be 
could  be  admitted  to  bail. 

The  .question  presented  involves  the  con- 
struction of  the  provisions  of  section  8105, 
Rev.  Codes.  That  section,  omitting  the  part 
not  applicable  to  this  case,  is  as  follows: 
"If  the  offense  is  bailable,  the  defendant 
may  be  admitted  to  ball.  *  *  *  After  con- 
viction, and  upon  an  appeal:  (1)  If  the  ap- 
peal is  from  a  judgment  imposing  a  fine 
only,  on  the  undertaking  of  bail,  that  be 
wiU  pay  the  same,  or  such  part  of  it  as  the 
appellate  court  may  direct,  if  the  judgment  is 
affirmed  or  modified,  or  the  appeal  is  dis- 
missed. (2)  If  judgment  of  Imprisonment 
has  been  given,  tbat  he  will  surrender  him- 
self in  execution  of  the  Judgment  upon 
its  being  affirmed  or  modified,  or  upon  the  ap- 
peal being  dismissed;  or  tliat  in  case  the 
judgment  be  reversed,  and  that  the  cause 
be  remanded  for  a  new  trial,  that  he  will 
appear  in  the  court  to  which  said  cause  may 
be  remanded,  and  submit  himself  to  the  or- 
ders and  process  thereof." 
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That  statnte  does  not  contemplate  the  giv- 
ing of  security  for  the  payment  of  the 
fine  unless  there  is  attached  to  the  fine  the 
alternatlTe  of  Imprisonment  in  case  the  fine 
Is  not  paid. 

C4,  6]  A  bail  bond  is  not  required  to  be  given 
to  secure  the  payment  of  money  but  Is  a  bond 
given  for  the  release  of  the  prisoner  from 
actual  custody.  Said  section  8105  is  found  in 
chapter  1,  tit  10,  of  the  Revised  Codes,  and 
the  chapter  is  entitled  "Bail,"  and  the  first 
section  of  said  chapter  (8100)  is  as  fol- 
lows: "Admission  to  bail  Is  the  order  of  a 
competent  court  or  magistrate  that  the  de- 
fendant be  discharged  from  actual  custody 
upon  bail."  Section  8101  is  as  follows:  "The 
taking  of  bail  consists  In  the  acceptance  by  a 
competent  court  or  magistrate,  of  the  under- 
taking of  sufficient  ball  for  the  appearance 
of  the  defendant,  according  to  the  terms  of 
the  undertaking,  or  that  the  bail  will  pay 
to  the  state  a  specified  sum." 

Where  the  Judgment  of  ImprlsonmNit  Is 
Imposed  and  an  appeal  taken  therefrom,  a  bail 
bond  may  be  given  under  the  provisions  of 
the  statute  upon  an  order  of  the  court,  and 
where  an  alternative  judgment  Is  Imposed, 
to  wit,  tliat  the  defendant  pay  a  fine,  and, 
In  case  such  fine  be  not  paid,  he  shall  be 
imprisoned  at  the  rate  of  $2  per  day  until 
such  fine  be  paid,  the  sureties  in  such  a  case 
on  a  baU  bond  are  required  to  obligate  them- 
selves to  pay  tlte  fine  In  case  the  Judgment 
Is  aflBrmed.        » 

[S]  Section  8006,  Rev.  Codes,  is  as  follows: 
"If  the  Judgment  Is  for  the  payment  of  a 
fine,  or  costs,  or  fine  and  costs,  only,  execu- 
tion may  be  Issued  thereon  as  on  a  judgment 
in  a  civil  action."  Our  attention  has  not 
been  called  to  any  section  of  the  statnte 
which  provides  for  the  giving  of  an  under- 
taking as  security  for  the  payment  of  the 
fine  on  an  appeal  in  a  criminal  case  where 
the  judgment  is  for  a  fine  only,  and  no  al- 
ternative judgment  to  the  effect  that  In  case 
the  fine  be  not  paid  the  defendant  be  im- 
prisoned not  to  exceed  one  day  for  every  $2 
of  the  fine  and  costs,  as  provided  by  section 
7994,  Rev.  Codes.  It  would  appear  from  the 
provisions  of  section  8006,  supra,  that,  im- 
mediately upon  the  entry  of  a  judgment  im- 
posing a  fine  only,  execution  might  be  issued 
for  the  collection  thereof,  regardless  of 
.whether  the  defendant  appealed  from  the 
judgment  or  not 

We  therefore  hold  that  the  trial  court 
erred  In  requiring  the  defendant  to  include 
in  his  baU  bond  an  undertaking  obligating  the 
sureties  to  pay  said  fines  in  case  said  judg- 
ment was  affirmed,  and  the  cause  is  remand- 
ed to  the  district  court  for  further  proceed- 
ings in  the  matter  of  a  ball  bond,  as  here- 
in indicated. 

AILSHIE,  C.  J.,  and  BUDGE,  District 
Judge,  concur. 


BENSON  V.  RITCHIE,  District  Court  Judge. 
(Supreme  Court  of  Utah.     Dec.  24,  1913.) 

1.  MANDAirns  (§  26*)— ScoPK  or  Remkdt. 

On  mandamus  to  compel  the  trial  judge  to 
enter  a  final  decree,  in  an  action  for  divorce, 
where  he  had  found  that  the  evidence  entitled 
neither  party  to  a  divorce,  but  that  the  children 
shoald  be  removed  from  the  custody  of  the 
parents,  and  property  conveyed  by  the  husband 
to  the  wife  for  their  support  should  be  placed 
in  the  hands  of  a  trustee  to  conserve  it,  the 
Supreme  Court  will  not  decide  the  authority  of 
the  trial  judge  to  make  such  disposition. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §  62 ;    Dec.  Dig.  {  26.*] 

2.  Mandamus  (§  51*)— Allowance  of  Wbii. 

A  husband  filed  a  bill  for  divorce,  and  al- 
leged that  be  had  deeded  to  his  wife  land  to 
be  held  in  trust  for  the  children  of  the  mar- 
riage, and  that  unless  restrained,  she  would 
convey  the  land  in  violation  of  the  trust,  and 
dissipate  the  proceeds.  On  final  submission  the 
court  found  that  neither  party  was  entitled  to 
a  divorce,  the  wife  having  filed  a  cross-com- 
plaint, and  that  neither  spouse  was  entitled  to 
the  custody  of  the  children,  and  that  a  suitable 
person  should  be  appointed  to  conserve  the 
property;  but  no  final  judgment  to  that  effect 
was  rendered.  The  case  was  continued,  with- 
out final  judgment,  for  nearly  six  months,  when 
the  husband  was  allowed  to  file  an  amended 
complaint,  seeking  a  divorce  on  the  ground  of 
desertion.  Held,  that  mandamus  should  issue 
to  compel  the  court  to  enter  final  judgment  as 
of  the  date  of  the  final  submission,  but  not  to 
direct  what  such  final  judgment  should  l>e. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  8§  98-100;  Dec.  Dig.  i  51.*] 

Application  by  Anna  M.  Benson  for  a  writ 
of  mandamus  against  Hon.  M.  L.  Ritchie, 
Judge  of  the  District  Court  of  the  Tlilrd 
District  In  and  for  the  County  of  Salt  Lake. 
Peremptory  writ  issued. 

Wliiard  Hanson,  of  Salt  Lake  City,  for 
plaintiff.  Boss  M.  Bonny,  of  Salt  Lake  City, 
for  defendant 

STRAUP,  J.  On  application  of  Anna  M. 
Benson  we  issued  an  alternative  writ  of 
mandate  directing  Hon.  M.  L.  Ritchie,  judge 
of  the  Third  judicial  district,  to  make  find- 
ings and  conclusions,  and  to  render  a  decree 
or  judgment  in  a  case  pending  before  liim, 
wherein  Axel  Benson  is  plaintiff,  and  the  pe- 
titioner, Anna  M.  Benson,  is  defendant  It 
is  shown  that  Axel  and  Anna  M.  Benson  are 
husband  and  wife.  They  have  four  children 
from  tliree  to  nine  years  of  age.  In  August, 
1912,  be  filed  a  complaint  against  her  for 
divorce  on  the  ground  of  cruelty.  The  acts 
of  cruelty  alleged  are  that  she  "had  t>een  un- 
duly familiar  with  other  men,"  especially 
with  a  particular  named  man,  and  that  she, 
"on  or  about  the  9th  of  April,  1912,  refused 
to  longer  live  with"  her  husband,  left  their 
home  at  Sandy,  and  went  to  Salt  Lake  City, 
where  she  has  since  resided.  He  further  al- 
leged that  he  was  the  owner  and  in  possession 
of  ten  acres  of  land,  but  "that,  when  she 
deserted"  him,  he  "deeded  to  her  said  tract 
of  land,  to  be  held  in  trust  by  her  for  the  use 
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and  benefit"  of  the  chndren;  that  she,  without 
his  consent,  and  against  his  will,  placed  the 
rbildren  in  an  orphanage,  refused  to  support 
them,  and  "did  not  aUow  blm  to  contribute 
to  tbclr  support  and  maintenance" ;  and  that, 
unless  restrained,  she  would  sell  and  convey 
the  land  In  violation  of  the  trust,  and  dis- 
sipate the  proceeds.  She  answered,  denying 
the  alleged  wrongful  acts,  and  filed  a  coun- 
terclaim for  a  divorce  on  the  grounds  of 
failure  to  provide  and  cruelty.  The  case 
came  on  for  bearing  before  Hon.  M.  Lk 
Ritchie,  Judge,  on  the  10th  day  of  December, 
1S12.  Axel  Benson,  the  plaintiff  In  that  case, 
to  prove  the  Issues  presented  by  bis  com- 
plaint, called  witnesses  who  testified  in  bis 
behalf,  and  then  rested.  She,  without  offer- 
ing any  evidence,  also  rested.  She  moved  for 
a  volimtary  dismissal  of  the  counterclaim, 
which  was  granted.  She  also  moved  for  a 
judgment  of  nonsuit  and  a  dismissal  of  the 
complaint  on  the  ground  of  lusullicleucy  of 
evidence  to  support  the  allegations  of  the 
complaint.  That  motion  was  denied.  In 
overruling  it,  the  court  observed  that  the 
plaintiff  had  not  "proven  enough  to  entitle 
him  to  a  divorce,"  but  stated  that  he  de- 
sired to  hear  counsel  on  questions  relating  to 
the  disposition  of  the  property  and  the  ap- 
pointment of  a  guardian  for  the  children, 
the  court  having  expressed  opinions  that 
neither  party  had  performed  his  duty  to- 
wards them;  that  the  wife  was  unfit,  and  tbe 
husband  an  improper  i>er8on,  to  have  their 
custody.  After  both  parties  had  rested,  and 
on  tbe  evidence  adduced  bad  submitted  the 
case  for  decision,  and  asked  for  Judgment, 
tbe  court  directed  findings  to  be  drawn,  to 
tbe  effect  that  "the  court  does  not  now  find 
on  the  issue  as  to  the  right  of  the  plaintiff 
to  a  divorce,  but  tbe  court  does  find  that  tbe 
property  ought  to  be  placed  in  the  hands  of 
some  person,  •  •  •  to  be  held  for  the 
benefit  of  tbe  children" ;  that  the  wife  was 
an  unfit  person  to  have  tbe  children;  that 
the  court  would  entertain  an  application  for 
the  appointment  of  a  guardian;  and  that 
Jurisdiction  would  be  retained  "as  to  the 
charge  for  divorce."  In  pursuance  of  that 
the  htisband's  counsel,  on  the  31st  day  of 
December,  1912,  prepared,  served,  and  sub- 
mitted findings,  conclusions,  and  a  decree 
in  conformity  with  tbe  views  announced  by 
the  court  On  tbe  lOtb  of  January,  1913,  the 
wife's  counsel  served  and  filed  written  ob- 
jections to  them,  and  on  the  18th  prepared, 
served,  and  submitted  findings,  conclusions, 
and  a  decree  to  the  effect  that  the  allegations 
of  the  complaint  had  not  been  sustained,  and 
that  tbe  action  be  dismissed.  A  hearing  to 
settle  findings  and  a  decree  was  had  on  the 
21st  of  January.  Neither  set  of  findings  was 
signed,  nor  were  any  findings  made,  nor,  so 
far  as  made  to  appear,  did  the  court  indicate 
when  findings  would  be  made.  There  the 
matter  rested  until  tbe  19th  of  April,  1913, 
when,  without  setting  aside  the  submission. 


or  reopening  the  case,  leave  was  given  the 
husband  to  file  an  amended  complaint  ior  a 
divorce  on  the  ground  of  desertion.  Due  no- 
tice was  served  that  such  an  application 
would  be  made ;  but  tbe  wife  and  her  counsel 
failed  to  appear  and  contest  the  motion. 
Nothing  further  was  done  until  September  13, 
1913,  when  the  wife  moved  to  strike  tbe 
amended  complaint,  and  urged  findings  on  the 
case  as  tried  and  submitted  In  December, 
1912.  That  motion  was  argued  on  the  4th 
and  13tb  of  December,  1913,  and  taken  under 
advisement.  On  the  leth  the  wife  applied 
for  and  obtained  tbe  alternative  writ 

It  is  not  claimed  that,  by  reason  of  the 
subsequent  proceedings — the  filing  of  tbe 
amended  complaint,  and  the  motion  to  strike 
it— the  making  of  findings  and  the  rendition 
of  a  decree,  as  theretofore  directed  to  be  pre- 
pared and  submitted,  were  suspended  or 
withheld,  nor  Is  the  failure  to  make  findings 
and  to  render  a  decree  Justified  or  excused 
on  any  such  ground.  Since  the  Judge,  by  his 
answer,  disclaimed  that  tbe  case  was  held  to 
permit  the  husband,  after  the  statutory 
period — one  year — had  run,  to  file  an  amend- 
ed complaint  for  a  divorce  on  tbe  ground 
of  desertion,  and  since  he  has  not  claimed 
that  findings  and  a  decree  on  the  case  as 
tried  and  submitted  in  December,  1912,  were 
suspended  or  withheld,  nor  in  any  manner 
excused  or  Justified  a  failure  to  make  find- 
ings or  a  decree  on  any  such  ground,  we 
pass  that 

(1,  2-]  Tbe  real  situation,  as  disclosed  by 
the  answer  and  petition,  is  this:  On  the  case 
piresented  and  submitted  for  decision  in 
December,  1912,  the  court,  on  the  evidence  ad- 
duced, was  of  the  opinion  that  the  plaintiff, 
tbe  husband,  was  not  entitled  to  a  divorce. 
On  what  was  made  to  appear,  tbe  court  was 
of  the  opinion  that  the  wife  was  unfit,  and 
the  husband  an  improper  person,  to  have 
tbe  custody  of  tbe  children,  and  that  the  wife, 
unless  restrained,  would  dissipate  the  prop- 
erty which  tbe  husband  had  conveyed  to  her 
for  the  benefit  of  the  children.  It  was  the 
welfare  and  protection  of  tbe  children  which 
j  most  concerned  the  court.  If  it  was  within 
!  bis  power  to  make  provision  for  them,  though 
;  no  ground  was  shown  for  a  divorce,  and  none 
granted,  he  desired  to  do  that.  That  power 
was  challenged  by  counsel,  and  by  the  court 
doubted.  The  Judge,  in  his  answer,  while 
recognizing  that  in  such  a  proceeding  as  this 
we  ordinarily  cannot  direct  the  lower  tribun- 
•al  what  findings  or  Judgment  should  be  made, 
yet  expressed  a  desire  that  we,  on  this  pro- 
ceeding, determine  and  decide  the  question, 
if  we  for  any  reason  thought  it  proper  to  do 
so.  Of  course  we  cannot  do  that  We  are 
;  not  authorized  to  permit  the  writ  to  be  em- 
ployed for  any  such  purpose.  We  cannot,  on 
this  application,  direct  the  Judge  as  to  what 
findings  should  be  made,  or  what  decision 
should  be  rendered,  by  him  on  the  case  as 
finally  submitted  to  blm.    Tbe  i^sponslbllity 
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of  a  decision  In  the  first  instance,  of  course, 
rests  on  the  trial  court  He  has  not  claimed 
tliat  otiier  duties  prevented  due  consideration 
or  reflection  on  tlie  matters  involved,  nor 
has  be  asked  further  time  to  consider  or  re- 
flect. 

So  let  a  peremptory  writ  issue,  directing  the 
Judge,  within  five  days  after  service,  to  make 
and  file  findings  and  conclusions,  and  to 
render  a  decree  or  judgment  in  the  case  re- 
ferred to.  Axel  L.  Benson  v.  Anna  M.  Benson, 
now  pending  before  him,  and  as  presented 
and  finally  submitted  to  him  for  decision  by 
both  parties  on  the  12th  of  December,  1912. 

Such  Is  the  order.    No  costs  are  allowed. 

Mccarty,  C.  J.,  and  FRICK,  J,  concur. 


MOSELET  T.  McBRIDB. 
(Supreme  C!ourt  of  Oklahoma.    Jan.  13,  1914.) 

(Syllabut  by  the  Court.) 
EXECUTOBS  ANn  Aduinist&atobs  ({  131*)  — 

Real  Pbopebtt  —  Authobitt  of  Adkinis- 

TRATOR— Rents. 

The  laws  of  Arkansas  in  force  in  the  Indian 
Territory  prior  to  statehood  confer  power  upon 
an  administrator  to  control  the  lands  of  his  in- 
testate for  the  purpose  only  of  paying  his  debts. 
If  there  are  no  debts,  or  if  all  claims  which  may 
become  a  charge  against  the  estate  have  in  fact 
been  discharged,  there  is  no  room  to  contend 
that  the  statute  still  confers  the  right  upon  the 
administrator  to  sue  for  the  recovery  of  rents 
for  the  use  of  the  real  estate  of  the  decedent  ac- 
cruing subsequent  to  his  death. 

[Ed.  Note.— For  otHer  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  If  541-544; 
Dec.  Dig.  §  131.»] 

Error  from  District  Court,  McClain  Coun- 
ty;   R.  McMillan,  Judge. 

Action  by  W.  P.  McBrlde,  administrator  of 
the  estate  of  Jennie  I.  Thomas,  against  J.  M. 
Moseley.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed  and  remanded. 

J.  B.  Thompson,  of  Pauls  Valley,  for  plain- 
tiff in  error.  J,  F.  Sharp,  of  Oklahoma  City, 
and  J.  B.  Dudley,  of  Norman,  for  defendant 
in  error. 

KANE,  J.  This  was  an  action  for  the  re- 
covery of  rent  for  the  use  of  certain  real  es- 
tate, commenced  by  W.  P.  McBrlde,  adminis- 
trator of  the  estate  of  Jennie  I.  Thomas,  de- 
ceased, who  prior  to  her  death  was  the  owner 
of  the  land.  The  rent*  money  alleged  to  be 
due  accrued  subsequent  to  the  death  of  Jen- 
nie I.  Thomas,  who  was  a  member  by  blood 
of  the  Choctaw  Tribe  of  Indians,  who  died  oq 
the  31st  day  of  October,  1904.  Prior  to  her 
death  she  executed  a  will  whereby  she  at- 
tempted to  bequeath  the  land  in  controversy 
to  her  uncle.  Dr.  E.  G.  Thomas.  Dr.  Thomas, 
it  seems,  executed  the  lease  under  which  the 
tenant,  Moseley,  held,  and  under  which  the 
rental  sought  to  be  recovered  accrued.  Prior 
to  the  trial,  the  parties  to  the  action  entered 
Into  a  stipulation  which  it  was  agreed  con- 


tained a  statement  of  the  fticts  necessary  to 
a  proper  determination  of  said  cause,  accord- 
ing to  the  issues  Joined  by  the  pleadings, 
wherein,  in  addition  to  the  foregoing  state- 
ment of  facts,  it  was  further  agreed  that  Jen- 
nie I.  Thomas,  at  the  time  of  her  death,  left 
no  debts,  other  tlian  those  incurred  during  her 
last  Illness,  and  such  as  attended  her  death 
and  burial,  which  were  paid  by  her  uncle. 
Dr.  E.  O.  Thomas.  The  court  below  decided 
the  case  in  favor  of  the  plaintiff,  and  entered 
Judgment  accordingly,  to  reverse  which  this 
proceeding  in  error  was  commenced. 

The  only  question  of  any  seriousness  pre- 
sented by  the  record  Is,  Can  an  administrator 
or  personal  representative  of  a  deceased  per- 
son maintain  an  action  for  the  possession  of 
real  estate,  or  for  the  use  and  occupation  of 
real  estate  or  rents  accruing  thereon  subse- 
quent to  the  death  of  the  intestate?  Counsel 
for  plaintiff  in  error  contends  that  under  the 
laws  of  Arkansas,  in  force  in  the  Indian  Ter- 
ritory at  the  time  of  the  death  of  Jennie  I. 
Thomas,  neither  an  executor  nor  an  adminis- 
trator has,  as  sucli,  any  interest  in,  title  to, 
or  control  over  the  real  estate  of  a  decedent, 
except  for  the  purpose  of  the  payment  of 
debts.  We  think  this  contention  is  well 
taken.  The  general  rule,  as  laid  down  in  18 
Cyc.  297,  seems  to  be  that  neither  an  executor 
nor  an  administrator  has,  as  such,  any  in- 
herent interest  in,  title  to,  or  control  over 
the  realty  of  his  decedent  The  text  further 
states  that  in  some  Jurisdictions  the  statutes 
give  to  the  executor  or  administrator  a  cer- 
tain control  over  the  land  of  the  decedent, 
usually  either  for  the  purpose  of  preserving 
the  same  from  waste  during  the  course  of 
administration,  effecting  a  division  and  dls- 
tributioh  among  those  entitled,  etc.,  or  of  sub- 
jecting the  same  to  the  payment  of  the  de- 
cedent's debts  in  case  the  personal  assets 
prove  insufficient  for  this  purpose.  In  one 
of  the  cases  cited  in  support  of  the  text. 
Brown,  Adm'r,  v.  Mize,  119  Ala.  10,  24  South. 
453,  it  was  said:  "Again,  the  relation  of  an 
administrator  to  the  lands  of  Us  intestate  is 
regulated  by  statute.  He  has  no  Interest  in 
his  intestate's  lands.  They  pass,  as  at  com- 
mon law,  to  the  heir,  'at  the  instant  of  the 
death  of  the  ancestor,  subject  to  be  intercept- 
ed by  the  power  conferred  by  statute  on  the 
personal  representative,  to  be  exercised  in 
the  mode  and  for  the  purposes  specified  by 
statute  to  pay  debts  of  the  deceased,  or  to 
effect  a  division  between  the  heirs." 

The  rule  in  relation  to  rents  and  profits  is 
stated  in  18  Cyc.  303,  as  follows:  "The  per- 
sonal representative  has  at  common  law  no 
title  or  right  to  the  rents  and  profits  of  the 
real  estate  of  his  decedent,  accruing  after 
the  latter's  death ;  but  possession  and  control 
of  real  estate  such  as  will  carry  the  right  to 
rents  and  profits  may  be  given  to  the  ex- 
ecutor or  administrator  by  the  wUl,  and 
statutes  frequently  give  the  representative 
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the  rlgbt,  under  appropriate  circumstances,  to 
receive  the  rents  and  profits  either  for  the  pur- 
pose of  using  them  for  payment  of  the  debts 
or  for  other  proper  purposes  connected  with 
the  administration.  In  order  to  entitle  the 
representative  to  the  rents  and  profits  under 
such  statutes,  it  must  appear  that  the  contin- 
gency contemplated  by  the  statute  has  arisen, 
and  that  the  representative  has  complied 
with  reference  to  establishing  his  right,  one 
of  the  most  usual  of  which  Is  that  there  shall 
be  an  order  of  court  authorizing  the  rep- 
resentative to  rent  or  use  the  land  and  apply 
the  rents  and  profits  to  the  purpose  of  the 
administration.  A  mere  naked  or  contingent 
power  to  sell  does  not  give  the  representative 
a  right  to  the  rents  and  profits,  but  in  such 
case  the  heirs  or  devisees  may  enter  upon  the 
estate  and  receive  all  rents  and  profits  until 
such  power  Is  appropriately  exercised." 

Section  2622,  chapter  49,  Mansfield's  Digest 
of  the  liaws  of  Arkansas,  relating  to  descent 
and  distribution,  which  was  In  force  In  the 
Indian  Territory  at  the  time  of  the  death  of 
Jennie  I.  Thomas,  provides  that:  "When  any 
person  shall  die,  having  title  to  any  real  es- 
tate of  inheritance,  or  personal  estate  not 
disposed  of,  nor  otherwise  limited  by  mar- 
riage settlement,  and  shall  be  Intestate  as  to 
such  estate.  It  shall  descend  and  be  distribut- 
ed, In  parcenary,  to  his  kindred,  male  and  fe- 
male, subject  to  the  payment  of  his  debts 
and  the  widow's  dower,  In  the  following  man- 
ner," etc.  By  virtue  of  this  statute.  If  the 
will  was  void,  as  plaintiff  contends — which 
question  we  do  not  deem  it  necessary  to  pass 
upon — there  being  no  debts,  the  title  to  the 
land  immediately  became  vested  in  the  heirs 
at  law. 

Section  68,  chapter  1,  Mansfield's  Digest, 
provides:  "Lands  shall  be  assets  in  the 
hands  of  the  execator  or  administrator,  and 
shall  be  deemed  In  their  possession  and  sub- 
ject to  their  control  for  the  payment  of 
debts." 

Section  170  of  the  same  chapter  provides: 
"Lands  and  tenements  shall  be  assets  In 
the  hands  of  every  executor  or  administrator 
for  the  payment  of  the  debts  of  the  testator 
or  Intestate." 

In  Scroggins  et  al.  v.  Oliver,  7  Ind.  T.  740, 
101  8.  W.  1161,  It  was  held:  "The  only  case 
in  which  the  administrator  in  a  suit  to  re- 
cover realty  is  a  proper  party  plaintUT  is 
when  he,  as  administrator,  is  entitled  to  the 
possession  thereof  for  the  purpose  of  paying 
debts  against  the  estate." 

After  citing  Chowning  v.  Stanfield,  40  Ark. 
87,  4  S.  W.  278,  and  Garibaldi  v.  Jones,  48 
Ark.  230,  2  S.  W.  844,  In  support  of  the  fore- 
going proposition  the  court  continues :    "That 


the  heirs  are  the  only  necessary  parties  to 
recover  the  lands  of  the  decedent,  see  fur- 
ther: Theuer  V.  Brogan,  41  Ark.  88;  Ander- 
son V.  Levy,  83  Ark.  665 ;  Haley  v.  Taylor,  39 
Ark.  105 ;  Slsk  v.  Almon,  34  Ark.  391 ;  Mays 
V.  Rogers,  37  Ark.  155 ;  Crowell  v.  Young,  4 
Ind.  T.  148  [69  S.  W.  829]." 

In  the  case  of  Theuer  et  al.  v.  Brogan, 
supra,  it  was  held:  "This  right  [of  an  ad- 
ministrator to  the  possession  of  lands  of  his 
decedent]  under  our  system  is  only  a  quali- 
fied one,  depending  on  the  existence  of  debts, 
and  the  necessity  of  charging  the  lands  with 
them  as  assets." 

In  Kleman  v.  Blackwell,  27  Ark.  235,  it 
was  held:  "The  executor  of  an  estate  has  no 
interest  in  the  lands  of  an  Intestate,  or  con- 
trol over  them,  save  as  it  may  be  necessary 
to  subject  them  to  the  payment  of  general 
creditors." 

In  Stewart  v.  Smiley,  46  Ark.  373,  Mr. 
Chief  Justice  CockrlU,  in  discussing  the  au- 
thority of  an  administrator  to  sue  for  rents 
of  real  estate,  said:  "Conceding  that  the  ap- 
pellee is  the  lawful  administrator  of  the  es- 
tate, his  authority  to  sue  for  the  rents  of  the 
real  estate  does  not  follow.  The  statute  con- 
fers the  power  upon  an  administrator  to 
control  the  lands  of  his  Intestate  for  the  pur- 
pose of  paying  debts.  His  authority  in  that 
respect  Is  derived  solely  from  the  statute,  for 
at  common  law  the  administrator  had  noth- 
ing whatever  to  do  with  the  lands  of  his  in- 
testate. But  the  charge  created  upon  the 
lands  by  the  statute  for  the  purpose  of  pay- 
ing the  Intestate's  debts  is  not  a  perpetual 
one,  even  when  the  debts  of  the  estate  remain 
unpaid,  as  was  ruled  In  Mays  v.  Rogers,  37 
Ark.  155.  The  heirs  cannot  be  forever  deter- 
red from  the  possession  of  the  lands  of  their 
ancestor  by  the  neglect  of  the  administrator 
and  the  creditors  to  enforce  payment  of  debts 
due  by  the  estate.  Id.  And  if  the  claims 
for  which  the  estate  is  liable  have  In  fact 
been  discharged,  there  is  no  room  to  contend 
that  the  statute  stIU  confers  the  right  upon 
the  administrator  to  control  the  lands.  Meni- 
fee V.  Menifee,  8  Ark.  47;  Reed  v.  Ash,  80 
Ark.  775;   Tate  v.  Jay,  31  Ark.  676." 

As  It  Is  conceded  that  Jennie  I.  Thomas  left 
no  unpaid  debts  which  could  possibly  become 
a  charge  against  her  estate,  the  foregoing 
authorities  abundantly  support  the  conclusion 
we  have  reached  that  the  administrator  of 
her  estate  has  no  authority  to  sue  for  the 
recovery  of  rents  for  the  use  of  the  land  in- 
volved, accruing  subsequent  to  her  death. 

Cnie  judgment  of  the  court  below  Is  there- 
fore reversed  and  t^e  cause  remanded,  with 
directions  to  proceed  in  conformity  with  this 
opinion.    All  the  Justices  concur. 
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FRANCIS  T.  FIRST  NAT.  BANK  OF 

EUFAULA. 

{Supreme  Court  of  Oklahoma.    Jan.  13,  1914.) 

(BnUabu*  by  the  Court.) 

1.  Principal  and  Subett  (S  152*)— Action— 
Pasties  Defendant — Sukbties. 

By  virtue  of  section  4694,  Rev.  Laws  Okl. 
1910,  the  holder  of  a  promissory  note  may,  at 
bis  option,  maintain  an  action  against  the  par- 
ties who  sign  the  same  as  sureties  without  join- 
ing the  principal  debtor  as  a  party  defendant. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  S§  41&-il9;  Dec.  Dig.  S 
152.*] 

(Addilionai  SyUalut  hy  Editorial  Staff.) 

2.  Appeal  and  Ebbob  (§  761»)-:Bbii»^Fail- 
UBE  TO  Cite  Authobities. 

Assignments  in  support  of  which  no  author- 
ity is  cited  in  the  brief  will  not  be  considered 
on  appeal,  where  it  is  not  clearly  apparent  that 
they  are  well  taken. 

[£!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J  3096;    Dec.  Dig.  i  761.*] 

Error  from  District  Court,  Mcintosh  Coun- 
ty;  Preslie  B.  Cole,  Judge. 

Action  by  the  First  National  Bank  of  Eu- 
faula  against  Edna  B.  Francis.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

F.  Scruggs,  of  Muskogee,  for  plaintiff  in  er- 
ror. Collier,  Turner  &  Turner,  of  Eufaula, 
for   defendant  in  error. 

KANB,  J.  This  was  an  action  upon  a 
promissory  note,  commenced  by  the  defend- 
ant in  error,  plaintiff  below,  against  the 
plaintiff  In  error,  defendant  below.  The  note 
was  signed  by  the  Presbyterian  Church  of 
Eufaula,  as  principal,  and  the  defendant,  EM- 
na  B.  Francis,  and  several  other  persons  as 
sureties.  The  indorsers  only  were  made  par- 
ties defendant  After  the  petition  was  filed, 
the  defendants  filed  a  motion,  praying  that 
the  Presbyterian  Church  be  made  a  party 
defendant,  which  was  overruled.  The  answer 
of  plaintiff  in  error,  Edna  B.  Francis,  who 
seems  to  be  the  only  one  of  the  sureties  who 
answered,  was,  after  an  admission  that  the 
Presbyterian  Church  and  the  sureties  named 
in  the  petition  of  the  plaintiff  executed  the 
note,  as  alleged,  to  the  effect  that  a  certain 
garnishment  which  the  plaintiff  caused  to  be 
issued  at  the  commencement  of  the  action 
was  wrongfully  issued,  and  that  the  answer- 
ing defendant  was  damaged  thereby  in  a  sum 
In  excess  of  the  amount  claimed  by  the  pe- 
tition. Thereafter  a  motion  for  judgment 
upon  the  pleadings  was  filed  by  the  plaintiff 
which  was  sustained  by  the  court,  and  Judg- 
ment in  favor  of  the  plaintiff  and  against  the 
sureties  for  the  face  of  the  note  and  Interest 
was  rendered,  to  reverse  which  this  proceed- 
ing in  error  was  commenced. 

[1]  As  stated  by  counsel  for  plaintiff  in 
error,  the  determination  of  this  controversy 
Involves  only  two  questions:  (1)  Was  It  an 
abuse  of  the  discretion  of  trial  court  when 


the  court  refused  to  make  the  Presbyterian 
Church  a  party  defendant?  (2)  Did  the  court 
err  In  sustaining  the  motion  of  plaintiff  for 
judgment  on  the  pleadings?  The  statute 
seems  to  be  conclusive  on  the  first  proposi- 
tion. Sectlou  4694,  Rev.  Laws  OkL  1910, 
provides:  "Persons  severally  liable  upon  the 
same  obligation  or  instrument,  including  the 
parties  to  bills  of  exchange  and  promissory 
notes,  and  Indorsers  and  guarantors,  may  all 
or  any  of  them  be  included  in  the  same  ac- 
tion, at  the  option  of  the  plaintiff." 

In  Outcalt  V.  CoUler,  8  Okl.  473,  68  Pac. 
642,  It  was  said:  "The  common-law  rule  gov- 
erning the  enforcement  of  joining  obligations, 
and  making  a  judgment  against  one  or  more 
joint  makers  of  a  promissory  note  a  bar  t» 
further  proceedings  against  the  other  joint 
makers,  has  been  so  far  modified  by  our  stat- 
ute as  that  obligations  appearing  to  be  joint 
will  be  presumed  to  be  Joint  and  several  un- 
til such  presumption  is  la  some  manner  over- 
come ;  and,  unless  such  presumption  is  over- 
come, any  one  or  more  of  the  Joint  makers  of 
a  promissory  note  may  be  proceeded  against 
severally,  without  prejudice  to  the  rights 
of  holder  against  other  makers."  The  fore- 
going .case  is  followed  in  McUaster  v.  City 
Nat  Bank  of  Lawton,  23  OkL  550,  101  Pac. 
1103,  138  Am.  St  R^  831. 

In  Kirkpatrick  r.  Gray,  43  Kan.  434,  2» 
Pac.  63S,  where  an  Identical  statute  is  con- 
strued. It  was  held:  "The  holder  of  a  prom- 
issory note  may,  at  bis  option,  bring  and 
maintain  an  action  against  one  who  signed 
the  same  as  surety  only,  and  cannot  be  com- 
pelled to  bring  in  the  principal  debtor  as  a 
party  defendant  in  order  to  have  It  deter- 
mined who  is  primarily  liable  on  the  note,  or 
to  give  the  surety  the  benefit  of  the  provisions 
of  section  470  of  the  Code,  as  that  section 
only  applies  in  cases  where  the  principal  and 
surety  are  jointly  sued." 

The  question  in  the  Kansas  Case  was 
whether  the  owner  and  holder  of  a  promis- 
sory note  may  bring  an  action  against  the 
surety  alone,  or  can  he  be  compelled  to  bring 
in  the  principal  debtor.  In  order  that  the 
judgment  may  be  rendered  against  the  one 
primarily  liable.  In  discussing  this  question, 
Mr.  Justice  Johnston,  who  delivered  the  opin- 
ion for  the  court,  said:  "We  see  no  conflict 
between  sections  39  and  470  of  the  Code. 
Section  39  *nfers  upon  the  plaintiff  the  op- 
tion or  privilege  of  suing  any  one  of  those 
who  are  severally  liable  on  a  promissory  note, 
and  section  470  simply  provides  for  cases 
where  the  principal  debtor  and  surety  are 
jointly  sued,  and  has  no  application  where 
they  are  sued  severally." 

[2]  In  support  of  bis  second  contention, 
counsel  for  plaintiff  in  error  says:  "In  her 
answer  plaintiff  in  error  prayed  for  dam- 
ages, for  the  reason  'that  said  writ  of  gar- 
nishment was  obtained  wrongfully,  mali- 
ciously, and  without  probable  cause,'  and  the 
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prayer  Is  for  interest  oo  the  money  held  In 
the  hands  of  the  garnishee,  during  the  time 
it  was  80  held  and  for  punitive  damages  as 
well.  Under  the  pleading,  she  was  entitled 
to  damages,  actual  and  punitive,  and,  that 
being  the  case,  iilaintlfC  in  error  was  enti- 
tled to  a  trial  where  the  amount  of  the  dam- 
ages could  be  shown.  Of  course,  we  under- 
stand tliat  judgment  in  the  trial  could  not 
be  had  against  the  sureties  on  the  bond  for 
gamistament;  but,  in  this  instance,  we  are 
sure  that  Judgment  against  the  principal 
would  be  sufficient,  and  that  there  would  be 
no  necessity  of  filing  an  independent  proceed- 
ing against  the  sureties." 

This  constitutes  the  entire  argument  upon 
the  question  sought  to  be  presented,  and  no 
authorities  are  dted  In  support  of  the  posi- 
tion taken,  nor  is  there  any  statement  to  the 
effect  that  counsel  endeavored  to  find  au- 
thorities on  the  question  raised  and  was 
unable  to  do  so.  As  counsel's  argument  is 
not  convincing,  at  least  not  sufficiently  con- 
vincing to  overcome  the  presumption  and  our 
impression  that  the  Judgment  rendered  by 
the  court  below  is  correct,  we  will  not  dis- 
turb the  same.  In  Title  Guaranty  &  Suretj' 
Co.  T.  Sllnker,  36  Okl.  128,  128  Pac.  696,  it 
was  said:  "Counsel  for  plaintifT  in  error 
present  quite  a  number  of  contentions  in 
their  brief  which  are  entirely  unsupported 
by  any  authority,  and,  as  it  is  not  apparent 
to  the  court  that  any  of  them  are  well  taken, 
we  will  not  notice  that  class  of  assignments 
further,  but  will  confine  ourselves  to  proposi- 
tions upon  which  authority  is  cited  pro  and 
con." 

We  think,  under  the  circumstances,  the 
Judgment  of  the  court  below  ought  to  be  af- 
firmed. It  is  80  ordered.  All  the  Justices 
concur. 


BOBT  V.  SMITH  et  aL 
(Supreme  Court  of  Oklahoma.    Jan.  IS,  1914.) 

(Syllabus  ty  the  Court.) 
Malicious  Pbosbcxttion   (|  21*)— Defense- 
Advice  OF  Counsel — Sufficienct  of  Dis- 

CLOSUBE. 

In  a  civil  action  for  damages  for  malicious 
piOKCotion,  where  the  defendant  relies  upon  ad- 
vice of  counsel  as  a  defense,  the  disclosure  to 
counsel  required  of  him  before  acting  upon  such 
advice  is  not  a  disclosure  of  all  the  facta  dis- 
coverable, but  all  the  facts  within  his  knowl- 
edge. If  he  knows  facts  enough,  either  per- 
sonally or  by  credible  information,  which,  when 
fairly  and  fully  stated  to  reputable  counsel  for 
the  purpose  of  obtaining  legal  guidance,  re- 
sults in  advice  which  is  honestly  followed  in 
commencing  the  criminal  proceedings,  that  is 
sufficient 

[Ed.   Note. — For   other  cases,   see   Malicious 
Prosecution,  Cent.  Dig.  |i  40-44 ;   Dec.  Dig.  g 

Error  from  District  Court,  Jackson  Coun- 
ty; J.  T.  Johnson,  Judge. 
Action  by  J.  I*  Roby  against  C.  H.  Smith 


and  others.     Judgment  for  defendants,  and 

plaintifr  brings  error.    Affirmed. 

J.  W.  Bartholomew,  of  Tuttle,  and  S.  B. 
Garrett,  of  Mangnin,  for  plaintiff  in  error. 
Everett  Petry,  of  Altos,  for  defendants  in 
error. 

KANE,  J.  This  was  an  action,  commenced 
by  the  plaintiff  in  error,  plaintiff  below, 
against  the  defendants  in  error,  defendants 
below,  to  recover  damages  for  alleged  mali- 
cious prosecution.  The  answer  contained  a 
general  denial  and  allegation  to  the  effect 
that  said  defendants  acted  in  good  faith, 
and  upon  advice  of  counsel  In  having  the 
search  warrant  upon  which  the  action  was 
based  issued.  Upon  trial  to  a  Jury  there 
was  a  verdict  for  the  defendants,  upon  which 
Judgment  for  costs  was  entered  against  the 
plaintiff,  to  reverse  which  this  proceeding 
in  error  was  commenced. 

The  fifth  assignment  of  error  is  to  the  ef- 
fect that  the  court  below  erred  in  giving 
the  following  Instruction:  "The  court  in- 
structs the  Jury  that  if  you  believe  from  the 
evidence  that  the  defendants  made  in  good 
faith  a  fuU,  correct,  and  honest  disclosure 
to  Attorney  Johnson  of  all  the  material  facts 
bearing  upon  the  case  of  which  they  had 
knowledge,  and  that  the  defendants  were 
acting  in  good  faith  on  the  advice  of  the 
counsel  in  procuring  the  search  warrant  to 
be  issued  and  served,  then  you  should  find 
for  the  defendants."  The  fault  found  with 
this  instruction  is  that  it  does  not  require 
the  defendant  to  disclose  to  hia  attorney 
such  facts  bearing  upon  the  case  as,  by  the 
exercise  of  due  diligence,  he  might  have  as- 
certained. As  the  evidence  conclusively 
shows  that  the  defendants  disclosed  to  their 
attorney  all  the  material  facts  bearing  upon 
the  case  before  acting  upon  his  advice,  the 
action  complained  of;  if  erroneous,  cannot 
be  prejudicial.  Moreover,  the  instruction  in 
effect  is  the  same  as  the  one  given  and  ap- 
proved by  the  Supreme  Court  of  Oklahoma, 
in  Ten  Cate  v.  Fansler,  10  Okl.  7,  65  Pac. 
375.  In  the  case  of  King  v.  Apple  River 
Power  Co.,  131  Wis.  575,  111  N.  W.  668,  120 
Am.  St  Rep.  1063,  11  Ann.  Gas.  951,  the 
rule  is  stated  as  follows:  "The  term  'full 
and  fair  statement  of  all  the  facts'  does  not 
mean  all  the  facts  discoverable,  but  all  the 
facts  within  the  knowledge  of  the  person 
making  the  statement  If  he  knows  facts 
enough,  either  personally  or  by  credible  infor- 
mation, which,  when  fairly  and  fully  stated 
to  reputable  counsel  for  the  purpose  of  ob- 
taining legal  guidance,  results  In  advice 
which  is  honestly  followed  in  commencing 
the  criminal  proceedings,  that  Is  sufficient." 
Other  cases  to  the  same  effect  are:  Brins- 
ley  V.  Schulz  et  al.,  124  Wis.  426,  102  N. 
W.  918;  Stewart  et  al.  v.  Sonneborn,  98  TJ. 
S.  187,  25  L.  Ed.  116;  Holliday  v.  HolUday, 
123  Cal.  26,  55  Pac.  703;    Dunlap  v.  Insur- 
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ance  Co.,  109  Cal.  365,  42  Pac.  29;  Hess 
V.  Oregon  German  Bakljig  Co.  et  al.,  81  Or. 
503,  49  Pac.  803 ;  Ijipowlcz  v.  Jeirls,  209  Fa. 
315,  68  Atl.  619;  Johnson  t.  Soutbern  Pac. 
Co.  et  al..  157  Gal.  333, 107  Pac.  611. 

The  next  assignment  of  error  is  to  the  et- 
feet  that  the  court  erred  in  refusing  to  give 
the  following  requested  Instmctlon:  "The 
court  further  Instructs  the  Jury  that  If  they 
believe  from  the  facts  and  circumstances,  as 
glren  in  evidence,  the  defendants  had  not 
probable  cause  for  the  arrest  of  the  plain- 
tiff, then,  in  such  case,  you  may  infer  malice 
from  want  of  such  probable  cause."  The 
court  instructed  the  Jury  as  follows:  "And 
yoa  are  Instructed  that  if  you  believe  from 
the  facts  and  circumstances  as  given  in  evi- 
dence that  the  defendants  bad  no  probable 
cause  for  suing  out  the  search  warrant 
against  the  plaintiff,  then  you  are  at  liberty 
to  infer  malice  from  such  want  of  ptobable 
cause,  if  you  Qnd  from  the  evidence  that 
there  was  want  of  probable  cause."  The  in- 
struction given  seems  fully  to  cover  the 
proposition  of  law  contained  in  the  instruc- 
tion requested  and  refused.  Under  such  cir- 
cumstances, it  is  obvious  that  the  action  of 
the  court  below  cannot  be  held  to  be  erro- 
neous. 

On  the  whole,  we  are  satlsfled  that  there 
was  no  reversible  error  committed  by  the 
court  below.  There  is  very  little,  if  any, 
conflict  in  the  evidence  upon  any  material 
point,  and,  from  tliat  portion  of  it  set  out 
by  counsel  in  their  respective  briefs,  it  is 
difflcult  to  see  how  the  jury  could  have 
found  a  verdict  different  from  the  one  re- 
turned. 

The  Judgment  of  the  court  below  is  there- 
fore affirmed.    All  the  Justices  concur. 


TKACEI  V.  CEEPIN  et  al. 
(Supreme  Court  of  OUaboma.    Jan.  18,  1914.) 

(Syllabut  by  the  Court.) 

1.  MOBTOAGES     (J     446*)— FOBKCLOSUBB— COM- 
FI.AINT. 

A  complaint,  which  seeks  only  to  foreclose 
a  mortgage  and  does  not  seek  a  judgment  upon 
the  note  against  the  maker,  need  not  exhibit 
the  note  secured  by  the  mortgage.' 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  I  1310;    Dec.  Dig.  {  446.*] 

2.  MOBTGAOES   ({   455*)  — Cboss-Bill— StJB- 
ject-Matteb. 

A  cause  of  action  set  up  in  a  cross-bill 
must  be  germane  to  the  original  controversy ; 
and  where  a  defendant  seeks  to  set  up  new  and 
distinct  matter,  not  maintainable  under  the  pro- 
visions of  the  Code  as  a  counterclaim,  unless 
such  matter  is  involved  in  a  proper  determina- 
tion of  the  subject-matter  of  the  original  suit, 
a  defendant  will  be  required  to  litigate  it  in  a 
separate  action. 

[Ed.  Note.— For  other  cases,   see  Mortgages, 
Cent.  Dig.  §§  1329-1333 ;    Dec.  Dig.  |  455.*] 

3.  MoBTOAGES  (S  455*)  — Cboss-Biix  — FOBB- 
OLOSrBX  OF  MOBTOAOB. 

In  an  action  by  a  mortgagee  to  foreclose 
a  mortgage  upon  real  estate,  the  grantee  of  the 


mortgagor  under  a  warranty  deed  sought  by 
cross-petition  to  recover  damages  against  the 
mortgagor  (the  grantor  in  the  warranty  deed) 
for  breaches  of  the  covenants  in  the  warranty 
deed.  Held,  that  the  matter  set  up  in  the 
cross-petition  is  not  involved  in  a  proper  de- 
termination of  the  cause  of  action  set  up  io 
the  original  petition,  and  the  trial  court  com- 
mitted no  error  in  striking  out  such  cross-peti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {f  1329-1383 ;    Dec.  Dig.  |  4^.*] 

Error  from  District  Court,  Noble  County; 
W.  M.  Bowles,  Judge. 

Action  by  Kate  Crepin  and  another  against 
Nettie  B.  Tracey.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

B.  T.  Halner,  H.  B.  Martin,  Chas.  E.  Bush, 
and  Jno.  T.  Marry,  Jr.,  all  of  Tulsa,  for 
plaintiff  in  error.  H.  A.  Johnson,  of  Perry, 
for  defendants  in  error. 

■  HAYES,  C.  J.  Defendant  in  error,  Kate 
Crepin,  brought  this  action  in  the  court  be- 
low against  plaintiff  in  error  and  defendant 
in  error  H.  A.  Johnson  to  foreclose  a  certain 
real  estate  mortgage.  She  alleges  in  her  peti- 
tion the  execution  of  a  certain  mortgage  to 
her  upon  certain  real  estate  by  defendant  in 
error  H.  A.  Jotmson  to  secure  the  payment 
of  an  indebtedness  in  the  sum  of  |600  to 
defendant  in  error  Kate  Crepin,  with  interest 
thereon  at  the  rate  of  7  per  cent  per  annum 
from  date.  She  alleges  the  maturity  of  the 
indebtedness  and  that  there  is  now  a  bal- 
ance due  to  her  on  same  in  the  sum  of  $600. 
She  further  alleges  that  the  mortgage  had 
been  duly  recorded,  and  that  plaintiff  in 
error,  subsequent  to  the  execution,  delivery, 
and  recording  of  said  mortgage,  claims  to 
have  purchased  the  mortgaged  premises 
from  H.  A.  Johnson;  and  tliat  she  now  claims 
some  title  and  interest  therein,  inferior  and 
subsequent  to  the  lien  created  by  the  mort- 
gage sought  to  be  foreclosed.  She  thereupon 
prays  for  foreclosure  of  the  mortgage.  A 
copy  of  the  mortgage  was  attached  to  the 
petition  in  the  court  below  as  an  exhibit. 
Plaintiff  in  error,  hereinafter  referred  to  as 
"defendant,"  filed  her  motion  to  require  de- 
fendant in  error  Kate  Crepin,  hereinafter  re- 
ferred to  as  "plaintiff,"  to  set  out  or  attach 
as  an  exhibit  the  note  described  in  the  mort- 
gage to  secure  the  payment  of  which  the 
mortgage  had  been  executed.  The  overruling 
of  this  motion  constitutes  the  first  assignment 
of  error  urged  for  reversal  of  the  cause. 

[1]  By  one  of  the  provisions  of  the  Code  of 
this  state,  it  is  required  that  if  an  action, 
counterclaim,  or  set-off  be  founded  on  ac- 
count, note,  bill,  or  other  written  Instrument 
as  evidence  of  indebtedness,  a  copy  thereof 
must  be  attached  to  and  filed  with  the  plead- 
ing; and,  if  not  so  attached  and  filed,  the 
reason  therefor  must  be  stated  in  the  plead- 
ing. But  plaintiff  in  this  action  does  not 
seek  a  judgment  upon  the  note;  she  asks 
for  no  personal  judgment  against  the  maker 
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thereof,  bnt  seeks  only  a  judgment  decreeing 
a  foreclosure  of  her  lien  upon  the  mortgaged 
premises.  The  written  instrument  upon 
which  this  action  is  based  Is  the  mortgage. 
It  Is  the  fonndation  and  basis  of  the  action. 
It  Is  true  that  the  mortgage  is  without  any 
force.  If  there  Is  no  debt  which  it  purports 
to  secure;  and  the  note  is  the  evidence  of 
such  Indebtedness.  But  the  purpose  of  this 
action  Is  not  to  convert  the  note  into  a  per- 
sonal Judgment  against  its  maker,  but  to 
secure  only  a  decree  of  foreclosure  of  the 
mortgage;  and  the  action  is,  we  think,  not 
fooitded  upon  the  note,  in  the  sense  contemr 
plated  by  the  foregoing  statute,  which  re- 
quires that  a  copy  of  the  instrument  must  be 
attached  to  and  filed  with  the  pleading. 
Sperry  et  al.  v.  Dickinson  et  al.,  82  Ind.  132; 
Shin  T.  Bosart,  72  Ind.  105;  27  Cyc.  1593. 

[2,  3]  Defendant  in  her  answer  denied  all 
the  allegations  of  plaintlfTs  petition,  Includ- 
ing the  allegation  of  the  execution  and  deliv- 
ery of  the  mortgage.     She  also,  by  way  of 
cross-petition,  alleged  that  she  had  bought 
the  property  covered  by  the  mortgage  from 
her  codefendant,  H.  A.  Johnson,  who  con- 
veyed the  same  to  her  by  warranty  deed, 
warranting  the  title  to  her  clear  and  free  of 
all  Uens  and  tncnmbrances.   She  alleges  some 
other  matters  in  her  cross-petition  which  are 
Irrelevant  and  need  not  be  considered  here. 
She  alleges  that  the  covenant  of  warranty 
contained  In  her  said  deed  from  her  code- 
fendant, Johnson,  had  been  broken  by  the 
assertion  of  the  mortgage  dedared  upon  in 
plalntUTs  petition  to  her  damage  in  the  sum 
for  which   said  mortgage  is  sought  to   be 
foreclosed;  and  she  thereupon  prays  that  she 
have  and  recover  from  her  codefendant,  H. 
A.  Johnson,  the  sum  of  $605,  with  interest 
thereon  from  the  date  of  the  commencement 
of  the  action,  or  for  whatever  lien  may  be 
adjndged  and  decreed  against  her  property 
In  this  action.    Her  codefendant,  H.  A.  John- 
son, moved  to  strike  out  the  cross-petition, 
upon  the  ground  that  it  was  not  germane  to 
the  issues  Involved  in  the  cause  of  action 
set  up  In  plaintiff's  petition,  and  plaintiff 
demurred  to  said  cross-petition  upon  the  same 
ground.     The   motion  to  strike   the   cross- 
petition  and  the  demurrer  thereto  were  both 
sustained.    This  action  of  the  court  Is  com- 
plained of  in  one  of  the  assignments.    Under 
the  provisions  of  the  Code,  a  defendant  may 
in  his  answer  state  any  new  matter  consti- 
tuting a  defense,  counterclaim,  set-off,  or  a 
right  to  relief  concerning  the  subject  of  the 
action.    Section  4745,  Rev.  Laws  1910.    But 
"the  right  to  relief  concerning  the  subject 
of  the  action    ♦    •    ♦    must  be  a  right  to 
relief  necessarily  or  properly  Involved  in  the 
action  for  a  complete  determination  thereof, 
or  settlement  of  the  question  involved  there- 
in.   Provided,  that  either  party  can  plead 
and  prove  a  set-off  or  counterclaim  of  the 
proper  nature,   in  defense  of   the  liability 
•ought  to  be  enforced  by  the  other  party,  and 


it  shall  not  be  necessary  that  such  set-off 
shall  exist  as  between  all  parties  plaintiff 
and  defendant  in  such  suit,  but  any  party 
may  enforce  his  set-off  or  counterclaim 
against  the  liability  sought  to  be  enforced 
against  him."    Section  4746,  Rev.  Laws  1910. 

Under  the  chancery  practice,  where  the 
purpose  of  the  cross-bill  is  merely  to  set  up 
a  defense,  it  Is  not  required  to  be  based 
upon  equitable  grounds,  nor  to  seek  equita- 
ble relief.  Story's  Eq.  Plead.  $  628;  Nelson  v. 
Dunn,  15  Ala.  501.  But  when  the  purpose  of 
the  cross-bill  seeks  to  do  more  than  set  up  a 
defense  and  seeks  afilrmative  relief,  under  the 
chancery  practice  its  scope  must  be  limited  to 
matters  cognizable  in  a  court  of  equity. 
Trapnell  y.  Hill,  31  Ark.  345;  Jackson  v. 
Simmons,  39  C.  G.  A.  614,  98  Fed.  768;  Beal 
T.  Smlthpeter,  65  Tenn.  (6  Baxt.)  356. 

Assuming  wlthoat  deciding  that  under  the 
liberal  provisions,  of  the  Code  new  matters 
cognizable  only  at  law  and  In  respect  to 
which  the  law  furnishes  an  adequate  and 
complete  remedy  may  be  introduced  by  cross- 
bill, it  Is  clear  that,  by  the  statute  quoted 
above,  the  cause  of  action  set  up  in  the  cross- 
bill must  be  germane  to  the  original  con- 
troversy; and  where  a  defendant  seeks  to 
set  up  new  and  distinct  matter,  not  main- 
tainable under  the  provisions  of  the  Code  as 
a  counterclaim,  unless  such  matter  is  in- 
volved in  a  proper  determination  of  the 
subject-matter  of  the  original  suit,  the  defend- 
ant will  be  required  to  litigate  It  In  a  8ei>- 
arate  action.  5  Encyc.  of  PI.  &  Pr.  678.  A 
complete  disposition  of  plaintiff's  cause  of 
action  in  the  instant  case  may  be  had  with- 
out any  consideration  of  the  subject-matter 
of  the  cross-bill.  The  breach  by  the  mort- 
gagor of  the  warranty  contained  in  the -con- 
veyance to  the  grantee  constitutes  no  defense 
to  the  plaintiff's  (mortgagee's)  cause  of  ac- 
tion. It  arises  wholly  upon  a  separate  and 
independent  contract,  to  wit,  uiwn  the  cove- 
nants in  the  warranty  deed.  The  subject- 
matter  of  the  original  bill  is  the  determina- 
tion of  the  existence  of  plaintiff's  mortgage 
and  the  lien  created  thereby,  of  the  amount 
of  Indebtedness  secured  by  said  lien,  and  the 
subjection  of  the  mortgaged  property  to  the 
payment  of  same.  It  is  true  that  the  sub- 
ject-matter of  the  cross-blU  relates  remote- 
ly to  the  subject-matter  of  the  original  bill, 
in  that  the  covenants  of  warranty  relate  to 
the  title  of  the  land  covered  by  the  mortgage, 
and  the  violation  of  said  covenants  results 
from  the  lien  of  plaintiff's  mortgage;  but 
the  determination  of  the  matters  set  up  In 
the  cross-bill  is  not  necessary  to  a  complete 
adjudication  of  the  subject-matter  of  the 
original  bill,  and  can  and  should  be  litigated 
in  a  separate  action. 

It  is  also  insisted  that,  because  plaintiff 
does  not  seek  a  personal  judgment  upon  the 
note,  he  cannot  foreclose  the  lien  of  his  mort- 
gage ;  but  this  contention  cannot  be  sustain- 
ed.   It  was  not  necessary  that  plaintiff ,make     . 
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the  mortgagor^  who  had  conveyed  away  all 
his  Interest  In  the  mortgaged  premises  subse- 
quent to  the  execution  of  the  mortgage,  a 
party  to  the  foreclosure  proceeding.  He 
could  have  proceeded  against  the  grantee 
alone  for  a  decree  foreclosing  the  lien  and 
directing  a  sale  of  the  mortgaged  premises 
in  satisfaction  of  the  amount  due.  Jones  et 
al.  V.  Lapham,  16  Kan.  540;  Knetzer  v. 
Bradstreet,  1  G.  Greene  (Iowa)  882;  9  En- 
cyc.  of  PI.  &  Pr.  128. 

The  Judgment  of  the  trial  court  la  affirmed. 
All  the  Justices  concur. 


ST.  LOUIS  &  S.  P.  H.  CO.  T,  WAIiKBR. 
(Supreme  Court  of  Oklahoma.    Jan.  19,  1914.) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  133  Pac.  185. 

PER  CUBIAM.  Since  the  original  opin- 
ion was  handed  down  In  this  cause,  the  de- 
fendant in  error  has  filed  with  the  clerk  of 
this  court  a  remittitur  In  the  sum  of  $200, 
as  required  in  the  original  opinion.  Upon 
consideration  of  the  petition  for  rehearing. 
It  has  been  determined  that  the  original  opin- 
ion filed  herein  should  be  adhered  to,  and 
that  the  petition  for  rehearing  should  be  de- 
nied, and  the  Judgment  appealed  from,  when 
credited  with  the  amount  of  the  remittitur, 
should  be  affirmed. 


ST.  LOUIS  ft  S.  F.  B.  CO,  t.  COX,  PBEBY 
&  MURRAT. 

(Supreme  Court  of  Oklahoma.    Jan.  13,  1914.) 
(Syllalut  ly  the  Court.) 

1.  AipPEAL    AND     EBBOB     ({    1170*)— HABMI.E8B 
EbROB — Pl,KADINO. 

The  coart  in  every  stage  of  action  mast 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  does  not  affect  the  sub- 
stantial rights  of  the  adverse  party,  and  no 
judgment  shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect 

(a)  Whilst  the  motion  on  the  part  of  defendant 
to  require  plaintiffs  to  make  more  definite  and 
certain  the  petition  should  have  been  sustain- 
ed, yet,  when  it  appears  from  defendant's  an- 
swer that  it  was  not  prejudiced  thereby,  no  re- 
versible error  results. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i%  4032,  4066,  4075,  4098, 
4101,  4464,  4540-4545 ;    Dec.  Dig.  i  1170.*] 

2.  CaBBIEBS    (fl   11,  158*)— COMMKBCK   (S   8*)— 

Shipment  Contbact— Limitation  of  Lia- 

BIUTT. 

On  account  of  the  passage  of  the  act  of 
Congress  of  June  29,  1906,  c.  3591.  34  St.  at 
L.  584  (U.  8.  Comp.  St  Supp.  1911,  p.  1284), 
the  state,  under  its  police  power,  has  ceased  to 
have  the  authority  to  pass  acts  relative  to  con- 
tracts made  by  carriers  pertaining  to  Interstate 
shipments,  and  section  9  of  article  23  (section 
358,  Williams'  Ann.  Const.  Okl.)  of  the  (Con- 
stitution of  this  state  applies  only  to  intra- 
state shipments  (following  Adams  Express  Co. 
V.  Croninger,  226  U.  S.  491,  33  Sup.  Ot  148, 
57  L.  Ed.  314,  44  L.  B.  A.  (N.  S.)  257. 
(a)  As  to  intrastate  shipments,  the  common- 


law  liability  of  the  carrier  for  the  safe  car- 
riage of  property  may  be  limited  by  a  special 
contract  with  the  shipper,  where  such  contract, 
being  supported  by  a  consideration,  is  reason- 
able and  fairly  entered  into  by  the  shipper,  and 
does  not  attempt  to  cover  losses  caused  by  the 
negligence  or  misconduct  of  the  carrier  (fol- 
lowing Adams  Express  C!o.  v.  Croninger.  supra). 

(b)  As  to  intrastate  shipments,  only  such 
contracts  as  are  made  between  the  carrier  and 
the  shipper  pursuant  to  rules  and  regulations 
adopted  oy  the  Corporation  Commission  of  this 
state  are  valid. 

(c)  All  contracts  or  bills  of  lading  made  or 
issued  by  carriers  as  to  intrastate  shipments, 
which  are  Inconsistent  with  the  rates,  charpes, 
classifications,  rules,  and  regulations  adopted 
by  the  Corporation  Commission  of  this  state,  are 
void. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Di«.  K  2,  3,  663-667,  699-703%.  708- 
710,  718,  718%;  Dec.  Dig.  «  11,  158;*  Com- 
merce, Cent  L)ig.  §  5;    Dec  Dig.  f  8.*] 

3.  Tbial  (I  260*)— Refusal  of  iNSTBtioiioNS 
Covered. 

Although  instructions  which  were  asked  on 
the  part  of  the  plaintiff  in  error  but  refused  by 
the  trial  court  may  correctly  define  the  law  ap- 
plicable to  the  issue  or  issues  in  the  case,  yet, 
if  the  subject  upon  frbich  the  instruction  was  re- 
quested is  fully  covered  in  the  general  chaise, 
no  reversible  error  results. 

[Ed.  Note.— For  other  cases,  see  Trial,  C!ent. 
Dig.  n  651-659;    Dec.  Dig.  i  260.*] 

4.  Cabbikks  (I  230*)— Delated  Shipment— 
Action  fob  Damaobs— iNSTBUonoN. 

The  following  instruction  was  refused: 
"An  exemption  in  the  bill  of  lading,  pro- 
viding that  the  carrier  shall  not  be  liable  for 
damages  for  delay  in  reaching  market  is  valid 
and  binding  on  the  plaintiffs,  although  the  op- 
tion or  opportunity  to  ship  said  cattle  under  a 
higher  rate  at  carrier's  risk  was  not  actually 
presented  to  the  shipper  by  the  carrier." 

Held  that,  as  said  instruction  was  properly 
refused  and  did  not  contain  a  limitation  that 
the  carrier  shall  be  liable  for  damages  for  de- 
lay in  reaching  market  when  tuoh  delay  it  not 
occasioned  (y  aeti  of  negUqenoe  or  of  omitaion 
on  the  part  of  the  carrier,  it  is  valid  and  bind- 
ing upon  the  plaintiffs,  although  the  opportunity 
to  ship  said  cattle  at  a  high  rate  at  carrier's 
risk  was  not  actually  presented  to  the  shipper 
by  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  961,  962;    Dec.  Dig.  S  230.*] 

5.  Cabbiebs  (I  228*)  —  Shipment  or  Livi 
Stock— Damages  fbom  Delay— Contbact — 
Limitation  of  Liability  —  Bubdkn  of 
Pboof. 

The  plaintiffs  having  declared  upon  a  com- 
mon-law cause  of  action,  and  the  defendant  by 
answer  pleaded  that  the  shipment  was  made 
under  a  special  contract  and  under  the  terms 
of  said  contract  it  was  exonerated  from  dam- 
ages. Held,  that  after  the  plaintiff  proved  that 
the  shipment  wap  made  by  them  the  burden 
shifted  to  the  defendant  to  prove  that  it  was 
made  under  a  special  contract  under  the  terms 
of  which  it  was  released. 

[Ed.  Note. — For  other  cases,  see  CJarriera, 
Cent  Dig.  H  057-960;    Dec  Dig.  |  228.*] 

6.  Cabbikbs  ({  230*)  —  Shipment  of  Live 
Stock  —  Damages  fbom  Delay  —  Ikstbuc- 

TION. 

The  following  Instruction  was  given  by  the 
trial  court: 

"You  are  instructed,  in  case  you  find  for  the 
plaintiffs,  their  measure  of  damages  will  be  the 
amount  of  shrinkage  or  loss  of  weight  if  any, 
by  reason  of  unreasonable  delay,  that  is,  in  the 
event  you  find  there  was  an  unreasonable  de- 
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lay,  and  the  decline  in  the  market,  if  any,  is 
shown,  between  the  day  said  cattle  should  have 
arrivea  and  the  day  the  said  cattle  were  actual- 
ly delivered  and  sold,  toeether  with  any  eapcn*« 
connected  with  the  handling  and  feeding  of  the 
cattle  in  trantit  [italics  ours],  and  also  the  dif- 
ference between  the  market  value  of  said  cattle, 
if  any,  by  being  in  a  stale  and  unmarketable 
condition,  and,  by  considering  these  different 
items,  you  will  arrive  at  the  amount  of  dam- 
ages the  plaintiffs  have  sustained,  if  any,  and 
find  accordingly." 

The  shipment  being  interstate,  and  the  con- 
tract providing  that  the  "shipper  shall  load, 
unload,  feedi  water,  and  attend  to  the  live  stock 
at  his  own  expense"  and  that  the  "company 
shall  stop  the  cars  at  any  of  its  stations  where 
it  has  facilities  for  so  doing,  for  feed,  water  and 
rest,  npon  the  written  request  of  the  shipper 
or  attendant  in  charge,  who  shall  make  such 
request  when  necessary,"  it  was  the  duty  of 
the  shipper  to  load,  unload,  feed,  water,  and 
attend  to  the  live  stock  at  his  own  expense 
while  in  transit,  except  in  case  of  unreasonable 
delay  on  account  of  the  acts  of  negligence  or 
omission  on  the  part  of  the  carrier,  in  which 
event  the  carrier  would  be  liable  for  damages 
for  the  additional  expense  for  loading,  unload- 
ing, feeding,  and  watering.  Held,  that  the  in- 
struction, ^ven  as  applicable  to  the  evidence 
contained  in  the  record  in  that  it  authorized 
recovery  as  damages  all  the  expense  of  the 
handling,  feeding,  and  watering  said  cattle  in 
transit,  constituted  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  U  9«i,  962;    Dec.  Dig.  $  230.*] 

Error  from  County  Cooit,  Grady  Connty; 
N.  M.  Williams,  Judge. 

Action  by  Cox,  Peery  &  Murray  against 
tbe  St  Louis  &  San  Francisco  Railroad  Com- 
pany for  damages  to  a  delayed  shipment  of 
cattle.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Reversed  and  remanded. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Klienschmidt  of  Oklahoma  City,  for  plaintiff 
In  error.  F.  E.  Riddle,  of  Chickasha,  for  de- 
fendants In  error. 


WILLIAMS,  J.  This  proceeding  in  error 
Is  to  review  tbe  action  of  the  trial  court  In 
an  action  wherdn-tbe  defendants  In  error,  as 
plaintiffs,  sued  tbe  plaintiff  In  error,  as  de- 
fendant to  recover  damages  for  the  negligent 
delay  of  a  shipment  of  cattle  between  the 
points  of'Cyril,  (Ski.,  and  Kansas  City,  Mo.; 
the  alleged  damage  or  injury  being  shrinkage 
in  the  weight  of  the  cattle  and  the  decline  In 
tbe  market  Tbe  parties  will  be  hereinafter 
referred  to  in  tbe  manner  In  which  they  ap- 
peared In  tbe  trial  court 

The  plaintiffs  declared  npon  a  common- 
law  cause  of  action  against  tbe  carrier,  who, 
by  way  of  answer,  pleaded  that  the  shipment 
was  carried  under  and  by  virtue  of  a  special 
contract  of  shipment  by  the  terms  of  which 
the  shippers.  In  consideration  of  a  lower 
rate,  at^reed  to  limit  the  liability  of  the  car- 
rier to  several  particulars. 

[1]  1.  Was  reversible  error  committed  In 
orermling  defendant's  motion  to  have  plain- 
tiffs' petition  made  more  definite  and  cer- 
tain? Plaintiff b'  action  was  based  upon  de- 
lay In  tbe  shipment  reaching  the  market  It 


being  contended  that  by  reason  of  such  delay 
(1)  the  cattle  lost  In  flesh  and  shrunk  In 
weight  about  50  pounds  per  head,  (2)  the 
market  declined  about  26  cents  per  hundred 
weight  and  (3)  outlay  of  expense  for  extra 
feed  in  the  sum  of  $26;  the  total  damage 
claimed  being  $560.  The  motion  to  make 
more  definite  and  certain  asks  that  plain- 
tiffs be  required  to  allege  whether  said  cat- 
tle were  shipped  by  contract  In  parol  or  In 
writing,  and,  If  In  writing,  that  a  copy  be 
attached,  and,  farther,  to  state  what  portion 
of  the  said  sum  of  $560  represented  the  de- 
cline in  the  market  and  loss  by  shrinkage, 
and,  further,  to  state  the  kind  of  cattle  of 
which  said  shipment  consisted.  The  defend- 
ant after  said  motion  was  overruled,  answer- 
ed (1)  by  general  denial  and  (2)  by  alle^ng 
that  plaintiffs  delivered  to  the  defendant  for 
shipment  129  head  of  cattle  to  be  transported 
from  Cyril,  Okl.,  to  Kansas  City,  Mo.;  the 
same  being  loaded  in  five  cars  and  consigned 
to  the  Oodalr  Crowley  Commission  Company 
at  Kansas  City,  Mo.,  and  that  the  said  cattle 
were  accepted  by  the  defendant  and  carried 
under  and  by  virtue  of  two  contracts  In  writ- 
ing, executed  by  Tom  Peery  as  agent  for  Cox, 
Peery  &  Murray,  copies  of  which  contracts 
were  attached  to  the  answer  as  Exhibits  A 
and  B.  The  court  in  every  stage  of  action 
must  disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  does  not  af- 
fect the  substantial'  rights  of  tbe  adverse 
party,  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect. 
SecUon  4791,  Rev.  L.  Okl.  1910. 

By  tbe  answer  filed  by  the  defendant  It 
appears  that  It  was  advised  as  .to  the  char- 
acter of  the  cattle  received  for  shipment 
and.  If  It  had  not  been  familiar  with  the 
contents  and  character  of  the  contract,  it 
could  not  have  attached  copies  of  same  to  the 
answer.  From  plaintiffs'  petition  It  appears 
that  damages  were  claimed  on  account  of 
shrinkage,  and  also  decline  In  the  maricet. 
Whilst  the  motion  to  make  more  definite  and 
certain  should  have  been  sustained,  yet, 
under  the  provisions  of  section  4791,  supra, 
reversible  error  was  not  committed,  as  the 
rights  of  the  defendant  were  not  prejudiced. 

[2]  2.  The  contracts  In  writing  under 
which  the  shipment  was  made,  contained 
the  following  paragraphs: 

"5.  Live  stock  Is  not  to  be  transported  or 
delivered  within  any  specified  time,  nor  In 
season  for  any  particular  market  'The  com- 
pany shall  not  be  liable  for  delay  caused 
by  storms,  rains,  failure  of  engines,  cars  or 
machinery,  obstructions  to  the  track,  or  from 
any  cause  whatever." 

"17.  The  shipper  acknowledges  that  he  has 
had  the  option  of  shipping  the  live  stock  at 
carrier's  risk,  at  a  higher  rate,  or  under  this 
contract  at  a  lower  rate,  and  that  he  bas 
elected  to  make  this  contract  and  accept  the 
lower  rate." 
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This  was  an  Interstate  shipment  On  ac 
count  of  the  passage  of  the  act  of  Congress 
of  Jane  29,  1906,  c.  3591,  34  St  at  K  584 
(U.  S.  Comp.  St  Supp.  1911,  p.  1284),  the 
state,  under  Its  police  power,  has  ceased  to 
have  the  authority  to  pass  acts  relative  to 
contracts  made  by  carriers  pertaining  to 
Interstate  shipments.  The  Supreme  Court 
of  the  United  States  has  repeatedly  so  held 
within  the  last  year,  and  these  decisions  are 
binding  and  controlling  on  this  court  The 
cases  decided  by  the  Supreme  Court  of  the 
United  States  on  this  question  are  Adams 
Express  Co.  v.  Cronlnger,  226  U.  S.  491,  33 
Sup.  Ct  148,  67  h.  Ed.  314,  44  I..  R.  A. 
(N.  S.)  257 ;  M.,  K.  &  T.  Ry.  Co.  v.  Harrlman, 
227  U.  S.  657,  33  Sup.  Ct.  397,  57  I*  Ed.  690; 
K.  C.  S.  Ry.  Co.  V.  Carl,  227  U.  S.  639,  33 
Sup.  Ct  391,  67  L.  Ed.  683 ;  C,  B.  &  Q.  Ry. 
Co.  V.  Miller,  226  U.  S.  513,  33  Sup.  Ct  155, 
57  li.  Ed.  323;  C,  St  P.,  M.  &  O.  R.  Co.  v. 
Latta,  226  U.  S.  619,  33  Sup.  Ct  155,  57  L. 
Ed.  328.  After  the -Supreme  Court  of  the 
United  States  announced  this  rule,  this  court 
recognized  It  as  an  absolute  governing  au- 
thority and  followed  same.  St  K  &  S.  F.  R. 
R.  Co.  V.  Bllby,  85  Okl.  689,  130  Pac.  1089. 
See,  also,  M.,  K.  &  T.  Ry.  Co.  v.  Walston, 
133  Pac.  42.  Under  the  holding  In  the  fore- 
going cases  in  interstate  shipments  the  com- 
mon-law liability  of  the  carrier  for  the  safe 
carriage  of  property  may  be  limited  by  a 
special  contract  with  the  shipper,  where  such 
contract,  being  supported  by  a  consideration. 
Is  reasonable  and  fairly  entered  Into  by  the 
shipper,  and  does  not  attempt  to  cover  losses 
caused  by  the  negligence  or '  misconduct  of 
the  carrier. .  Paragraph  5  of  the  contract  of 
shipment  In  question  does  not  protect  as  to 
"losses  caused  by  the  negligence  or  miscon- 
duct of  the  carrier."  Where  it  stipulates 
that  the  carrier  shall  not  be  llabl^  for  delay 
caused  by  "failure  of  engines,  cars,  or  ma- 
chinery, obstructions '  to  the  track,  or  from 
any  cause  whatever,"  if  "such  failure  of 
engines,  cars  or  machinery  or  obstruction  to 
the  track,  or  from  any  cause  whatever"  re- 
sulted from  any  act  of  negligence  or  act  of 
omission  or  misconduct  which  the  law  re- 
quired the  carrier  to  perform,  such  clause 
would  not  operate  to  exonerate  or  release 
the  carrier  from  such  damages.  An  identical 
question  was  under  consideration  In  St  L. 
&  S.  F.  R.  Co.  V.  Bllby,  supra,  wherein  It  was 
said:  "If  the  failure  to  deliver  within  a 
reasonable  time,  so  as  to  reach  a  particular 
market,  Is  occasioned  by  the  negligence  or 
acts  of  omission  on  the  part  of  the  carrier.  It 
is  liable,  regardless  of  any  contract  to  the 
contrary.  The  carrier  is  liable  for  delay  oc- 
casioned by  failure  of  engines,  cars,  ma- 
chinery, obstructions  to  the  track,  or  for  any 
cause  whatever,  where  such  intervening 
cause  results  from  the  negligence  or  act  of 
omission  on  the  part  of  the  carrier." 

Under  the  application  of  the  foregoing 
rule,  the  court  did  not  commit  reversible  error 
In  overruling  the  demurrer  to  the  evidence. 


Armstrong,  Byrd  ft  Co.  v.  111.  Cent  R.  Co^  26 
Okl.  352, 109  Pac.  216,  29  L.  R.  A.  (N.  S.)  671 ; 
at.  U&B.  F.  K.  Co.  V.  Peery,  138  Pa&  1027, 
decided  at  this  term. 

[4]  The  defendant  asked  the  court  to  in- 
struct the  Jury  as  follows: 

a)  "An  exemption  in  the  bill  of  lading, 
providing  that  the  carrier  shall  not  be  USble 
in  damages  for  delay  in  reaching  the  market, 
is  valid  and  binding  on  the  plaintiffs,  al- 
though the  option  or  opportunity  to  ship  said 
cattle  under  a  higher  rate  at  carrier's  risk 
was  not  actually  presented  to  the  shipper  by 
the  carrier. 

(2)  "Tou  are  further  Instructed  that  the 
burden  Is  on  the  plaintiff  to  prove  his  case 
by  a  preponderance  of  the  evidence,  and,  in 
the  absence  of  any  proof  that  the  defendant 
was  negligent  In  transporting  said  cattle, 
then  your  verdict  should  be  for  the  defend- 
ant" 

The  first  instruction  was  properly  refus- 
ed in  that  it  did  not  state  that  the  exemption 
In  the  bill  of  lading  providing  that  the  inter- 
state carrier  should  not  be  liable  for  damages 
for  delay  In  reaching  the  market,  when  such 
exemption  does  not  cover  acts  of  negligence 
or  of  omission  on  the  part  of  the  carrier,  is 
valid  and  binding  on  the  plaintiff,  if  the 
shipper  had  a  reasonable  opportunity  to  sbip 
said  cattle  under  a  higher  rate  at  carrier's 
risk,  but  declined  to  so  ship  under  said  high- 
er rate,  and  elected  to  slilp  under  a  lower 
rate  with  such  exemption  provision  contained 
therein. 

[3]  As  to  the  second  Instruction,  it  was  sub- 
stantially covered  in.  the  general  Charge. 
Such  being  the  case,  its  refusal  was  without 
error.    St  L.  &  S.  F.  R.  R.  Co.  v.  Bllby,  supra. 

Instruction  No.  12,  given,  is  as  follows: 
"Ton  are  Instructed  that,  although  you  may 
believe  from  the  evidence  that  the  contract 
introduced  in  evidence  by  the  defendant  was 
signed  by  one  of  the  plalntlfls  and  was  bind- 
ing upon  said  plaintUTs,  yet  you  are  further 
Instructed  that  that  would  not  prevent  plain- 
tiffs from  recovering  in  this  case,  ^nd  before 
you  can  find  for  the  defendant  the  defendant 
company  must  prove  by  a  preponderance  of 
the  evidence  that  the  cause  of  the  delay  and 
Injury  to  plaintiffs'  cattle,  if  you  find  that 
there  wa?  such  unreasonable  delay  and  that 
plaintiffs  were  damaged  thereby,  was  within 
some  one  of  the  exceptions  contained  In  said 
contract  pleaded  by  the  defendant  company." 

[S]  The  contention  is  made  that  said  in- 
struction places  the  burden  of  proof  upon  the 
defendant  to  show  that  It  was  not  negligent, 
and,  in  fact.  Instructs  the  Jury  that,  unless 
the  defendant  excuses  Itself  by  showing  that 
the  delay  comes  within  some  one  of  the  ex- 
ceptions contained  In  the  written  contract, 
they  shall  return  a  verdict  for  the  plaintiff. 
If  such  contention  is  sound,  the  Instruction 
misstates  the  law.  Assume  that  the  contract 
was  properly  executed  by  plaintiffs,  yet  that 
does  not  per  se  prevent  plaintiffs  from  recov- 
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erlng.  Tbe  Instmctlon  goes  farther  to  tbe 
effect  that,  If  the  Jury  fonnd  that  the  delay 
was  nnreaaonable  and  plaintifls  were  dam- 
aged thereby,  that  then  in  order  for  the  de- 
fendant to  exonerate  Itself  It  must  show  that 
the  cause  of  such  delay  and  the  injury  to 
plaintiffs  entirely  came  within  one  of  the  ex- 
ceptions contained  in  said  contract  by  which 
the  defendant  claimed  to  be  released  from 
such  damages.  Whilst  we  do  not  commend 
tbe  form  in  which  the  instruction  is  drawn 
as  a  model,  yet  we  think  It  states  the  rule 
of  law  correctly.  The  fact  that  paragraph 
5  stipulates  that  the  "live  stock  is  not  to  be 
transported  or  delivered  within  any  specified 
time,  nor  in  season  for  any  particular  mar- 
ket," does  not  permit  the  carrier  to  unreason- 
ably delay  the  shipment  in  transit.  Whilst 
the  carrier  owes  the  shipper  the  duty  to  de- 
liver tbe  shipment  within  a  reasonable  time, 
and  the  defendant  having  set  up  the  contract 
by  which  it  claimed  to  be  released  from  dam- 
ages. It  was  incumbent  upon  it  to  prove  tbe 
case  within  such  exceptions. 

[I]  There  Is  no  merit  in  the  contention  that 
instructions,  13,  14,  16,  and  16,  as  given,  are 
erroneous. 

Instruction  16  Is  as  follows:  "Tou  are 
Instructed  in  case  yon  find  for  the  plaintiffs 
their  measure  of  damages  will  be  the  amount 
of  shrinkage  or  loss  of  weight,  If  any,  by 
reason  of  unreasonable  delay,  that  is  in  tbe 
event  yon  find  there  was  an  unreasonable  de- 
lay, and  the  decline  In  the  market,  if  any 
is  shown,  between  the  day  said  cattle  should 
have  arrived  and  been  sold,  and  the  days  said 
cattle  were  actually  delivered  and  sold,  to- 
gether with  any  expense  connected  with  the 
handling  and  feeding  of  the  cattle  in  tran- 
sit, and  also  tbe  difTerence  between  the  mar- 
ket valne  of  said  cattle.  If  any,  by  being  In  a 
stale  and  unmarketable  condition,  and,  by 
considering  these  different  Items,  yon  will  ar- 
rive at  the  amount  of  damage  the  plaintiffs 
have  sustained.  If  any,  and  find  accordingly." 
Objection  is  made  that  by  this  instruction 
the  jury  were  permitted  to  find  as  a  part  of 
tbe  damages  "expense  connected  with  the 
handling  and  feeding'  of  the  cattle  In  tran- 
sit" 

Paragraph  10  of  the  contract  Is  as  follows: 
"The  shipper  shall  load,  unload,  feed,  water 
and  attend  to  the  live  stock  at  bis  own  ex- 
pense. The  company  shall  stop  the  cars  at 
any  of  Its  stations  where  It  has  faculties  for 
so  doing,  for  feed,  water  and  rest,  upon  the 
written  request  of  the  shipper  or  attendant 
in  charge,  who  shall  make  such  request  when 
necessary."  However,  if  the  shipment  was 
delayed  on  acconnt  of  the  negligence  or  act 
of  omission  on  the  part  of  the  carrier,  the 
additional  expense  incurred  by  the  shipper 
in  handling  and  feeding  the  cattle  would  be 
recoverable  as  damages.  By  this  Instmctlon 
the  jnry  was  not  so  confined.  In  this  the  court 
erred.  Should  this  operate  as  reversible  er- 
ror?  The  giving  of  abstract  Instructions  will 


not  warrant  a  reversal  unless  Injury  is  shown 
or  the  Jury  were  misled.  38  Cyc.  614,  and 
section  4871,  Rev.  U  of  Okl.  1910. 

The  record  discloses  that  .the  two  sales 
accounts  covering  the  sale  of  these  cattle, 
and  containing  tbe  following  items,  on  mo- 
tion of  plaintiff,  were  read  in  evidence: 

(1)  Charges:  Freight  and  feed  en  route  $278  00 

Yardage  25  00 

Hay,  700  lbs.  6  30 

(2)  Charges:  Frcogbt  and  feed  en  route      77  87 

Tardage  8  00 

Hay,l26  Iba  1  13 

It  is  immaterial  whether  the  same  was 
competent,  as  such  evidence  was  admitted 
and  considered  by  the  jury.  We  are  unable 
to  determine  how  much  the  jury  allowed  for 
feeding  wbUst  In  transit,  or  how  much  tbe 
plaintiff  was  entitled  to  recover  on  account 
of  the  extra  feeding  incident  to  the  delay. 
It  follows  that  under  this  status  of  the  rec- 
ord this  case  must  be  reversed,  for  Injury 
evidently  operated  on  account  of  this  er- 
roneous Instruction.  At  the  same  time  we 
are  unable  to  measure  this  Injury  so  as  to 
have  It  cured  by  a  remittitur.  If  such  were 
reasonable  and  practical,  we  would  take  that 
course  rather  than  reverse  and  remand  the 
causa  for  another  trial. 

The  other  questions  raised  will  not  be  con- 
sidered, as  It  Is  not  likely  that  they  will 
arise  upon  another  trial;  for  In  the  admis- 
sion of  the  evidence  all  such  objections  can  be 
obviated. 

Tbe  judgment  of  the  lower  conrt  is  revers- 
ed and  remanded,  with  Instructions  to  grant 
a  new  trial  and  proceed  in  accordance  with 
thla  opinion. 


KENNEDY  MERCANTILE  CO.  ▼.  DOBSON 

et  al.    (BABDSLEY,   Intervener). 
(Supreme  Conrt  of  Oklahoma.    Jan.  13.  1914.) 

(Synabiu  ty  the  Court.) 

Afpbai,  and  E3BB0B  (i  339*)— Tnot  fob  Af- 
PEAi. — Dissolution  of  Attachment. 

When  an  order  discharging  or  dissolving 
an  attachment  is  made,  by  reason  of  section 
6266,  Rev.  Laws  1910,  tbe  party  who  obtains 
such  attachment,  if  he  desires  to  have  the  or- 
der dissolving  or  discharging  same  reviewed, 
must  except  to  such  order  and  have  the  court 
or  podge  granting  said  order  of  dissolation  fix 
a  tune,  not  exceeding  30  days,  within  which  pe- 
tition in  error  shall  be  filed  with  the  clerk  of 
tbe  Supreme  Court;  and,  when  the  same  is 
not  filed  with  the  clerk  of  tbe  Supreme  Court 
within  30  days  after  making  sucn  order^  the 
appeal  will  be  dismissed  for  want  of  jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1883-1887;  Dec.  Dig.  S 
339.  ♦] 

Appeal  from  County  Court,  Major  Coun- 
ty;  F.  W.  Madison,  Judge. 

Action  by  tbe  Kennedy  Mercantile  Com- 
pany, a  corporation,  against  L.  D.  Dobson 
and  anothpr,  and  S.  J.  Bardsley  intervened. 
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From  an  order  dIsBoIvIng  an  attachment, 
plain  liff  appeals.    Dismissed. 

Adam  S.  Garis,  of  Enid,  and  O.  M.  Evans, 
of  Falrview,  fer  plaintiff  in  error.  Morse  & 
Standeven,  of  Hobart,  for  defendants  In  er- 
ror, L.  D.  Dobson  and  L.  A.  Woody.  Bards- 
ley  &  Wells,  of  Falrview,  for  intervener. 

HAYES,  C.  J.  This  is  an  appeal  from  an 
order  of  the  county  court  of  Major  county, 
dissolving  an  attachment.  Onr  attention  has 
been  called  to  the  fact,  however,  that  the 
proceeding  was  not  begun  in  this  court  un- 
til more  than  30  days  from  the  date  of  the 
order  appealed  from. 

By  section  5266,  Rev.  Laws  1010,  when  an 
order  discharging  an  attachment  is  made  in 
a  case,  the  party  who  obtains  such  attach- 
ment, and  who  desires  to  have  such  order 
reviewed,  is  required  to  except  to  the  order 
for  the  purpose  of  having  same  reviewed,  and 
obtain,  from  the  court  or  Judge  granting  said 
order,  an  order  fixing  a  time  not  exceeding 

30  days  from  the  discharge  of  the  attach- 
ment within  which  petition  in  error  may  be 
filed  in  the  Supreme  Court  Under  various 
decisions  of  this  court,  construing  and  ap- 
plying said  statute,  where  the  appeal  is  not 
"Commenced  in  this  court  within  30 .  days 
from  the  rendition  of  the  order  discharging 
the  attachment,  this  court  is  without  Juris- 
diction to  review  the  order.    Ray  v.  Wade, 

31  Okl.  616,  122  Pac.  169;  Smith  v.  Eldred 
et  al.,  31  Okl.  352,  121  Pac.  195:  First  Na- 
tional Bank  of  Hobart  v.  Spink  et  al.,  21  Okl. 
468,  97  Pac  1019. 

The  appeal  is  accordingly  dismissed.  AU 
the  Justices  concur. 


FARMERS'  &  MERCHANTS'  STATE  BANK 

OF  ELDORADO  v.  COX  et  aL  (WRIGHT 

et  al..  Garnishees). 

(Supreme  Court  of  Oklahoma.     Jan.  13,  1014.) 

^Sj/IIob«»  hv  **«  Court.) 
Afpeai.  and  Ebbob  (I  339*)— Time  fob  Ap- 
peal—Dissolution  or  Gabnishment. 

Where  an  order  discharging  or  dissolving 
a  garnishment  is  made  (section  5261,  Rev.  Laws 
1910),  the  party  who  obtained  such  garnish- 
ment having  excepted  to  such  order  for  the 
purpose  of  having  the  same  reviewed  in  the  Su- 
preme Court  upon  petition  in  error,  the  court 
or  judge  granting  said  order  shall,  upon  appli- 
cation of  the  proper  party,  fix  the  time,  not 
exceeding  30  days  from  the  discharge  or  dis- 
solution of  said  garnishment,  within  _  which 
such  petition  in  error  shall  be  filed  with  the 
clerk  of  the  Supreme  Court;  and,  where  the 
petition  in  error  is  not  filed  in  this  court  with- 
in said  time,  the  proceeding  in  error  will  be 
dismissed. 

[Ed  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1883-1887;  Dec.  Dig.  { 
339.*] 

Error  from  District  Court  Harmon  Coun- 
ty;  Frank  Mathews,  Judge. 

Action  by  the  Farmers'  &  Merchants'  State 
Bank  of  Eldorado  against  J.  B.  Cox  and  an- 


other, J.  W.  Wrl^t  and  another,  gamisliees. 
From  an  order  discharging  the  gamlsluneat^ 
plaintiff  brings  error.    Appeal  dismissed. 

W.  C.  Austin,  of  Eldorado,  for  plaintiff  in 
error.  A.  M.  Stewart  of  Hollls,  and  Gray  & 
McVay,  of  Oklahoma  City,  for  defendants  In 
error. 

HATES,  C.  3.  This  is  an  appeal  from  an 
order  discharging  a  garnishment  The  ap- 
peal was  not  filed  in  this  court  until  about 
six  months  after  the  order  fought  to  be  re- 
versed was  rendered  in  the  trial  court  By 
reason  of  section  5261,  Rev.  Laws  1910, 
where  an  order  discharging  or  dlssolvlns  a 
garnishment  Is  made,  the  party  who  obtained 
such  garnishment,  and  who  desires  to  appeal 
therefrom,  must  except  to  such  order  for  tbe 
purpose  of  having  tbe  same  reviewed  by  tbe 
Supreme  Court  and  obtain  from  the  trial 
court,  upon  application  therefor,  an  order 
granting  not  exceeding  30  days  within  wbich 
to  appeal  therefrom;  and  the  petition  in  er- 
ror must  be  filed  with  the  clerk  of  this  court 
within  the  time  fixed  by  the  order  of  tbe 
trial  court,  not  exceeding  30  days;  and. 
where  the  petition  in  error  Is  not  filed  in  tbls 
court  until  after  the  expiration  of  said  pe- 
rlodof  time,  the  court  Is  without  jurisdiction 
to  review  same,  and  the  cause  must  be  dis- 
missed. Kennedy  Mer.  Co.  v.  Dobson  et  al., 
138  Pac.  147  (decided  at  this  term,  but  not 
yet  officially  reported);  Ray  v.  Wade,  31  Okl. 
616,  122  Pac.  169;  Smith  v.  Eldred  et  aL,  31 
Okl.  352,  121  Pac.  195 ;  First  Nat  Bank  of 
Hobart  v.  Spink  et  al.,  21  Okl.  468,  67  Pac. 
1019. 

The  appeal  Is  accordingly  dismissed.  All 
the  Justices  concur. 


PERRINE  y.  HANAOIK. 
(Supreme  Court  of  Oklahoma.     Dec  9,  1913.) 

(Byllalut  hy  the  Court.) 

Appeal  and  Ebbob  (8  lOOl*)- Assauet  and 

BATrEBY  (f  18*)- Action  fob  Damages   — 

Aiding  and  Abetting— Review  on  Appeult.. 

If  one  present  at  a  quarrel  encourages  a 

battery,  he  assumes  the  consequences  of  the  act 

to  its  full  extent  as  much  as  the  party  who  doeq 

the  beating ;   and,  where  the  evidence  reasonably 

tends    to   connect   defendant   therewith    as    an 

aider  and  abettor,  this  court  will  hot  disturb  a 

verdict  against  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3922,  3928-3934;  Dec. 
Dig.  i  1001  •,*  Assault  and  Battery,  Cent  Dig. 
§§  17,  18;    Dec.  Dig.  i  18.*] 

Error  from  Superior  Court,  Oklahoma 
County;    Edward  D.  Oldfield,  Judge. 

Action  by  Jarasalov  Hanaclk  against 
James  K.  Perrlne.  Judgment  for  plaintiff, 
and  defendant  brings  error.    AfiHrmed. 

Burwell,  Crockett  &  Johnson,  of  Okla- 
homa City,  for  plaintiff  in  error.  Prulett  & 
SnlgKs  and  Selwyn  Douglas,  all  of  Okla- 
homa City,  for  defendant  in  error. 


•For  other  casea  see  lam*  toplo  and  secUon  NUMBER  In  Dec.  Die  A  Am.  Dig.  Key-No.  Sarlas  &  Rep'r  Indexes 
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TURNEB,  J.  TUB  Is  an  action  In  dam- 
ages for  an  assault  and  battery  brought  by 
Hanadk.  defendant  in  error,  against  Jas. 
K.  Perrine,  plaintiff  In  error,  In  the  district 
court  of  Oklahoma  county.  The  last  amend- 
ed petition  substantially  states  that  on  Au- 
gust 23,  1909f  defendant  and  tiis  son,  Walter, 
were  owning  and  operating  a  livery  stable 
In  Oklahoma  City;  that  on  said  date  one 
Halaa  hired  a  buggy  from  defendant,  and, 
when  the  same  was  returned,  the  son  com- 
mitted an  assault  and  battery  upon  plaintiff, 
a  companion  of  Halas,  with  a  club;  and 
that  defendant  was  then  and  there  present 
aiding  and  abetting  to  his  damage,  etc.  Aft- 
er answer  filed  in  effect  of  a  general  denial 
there  was  trial  to  a  jury  and  Judgment  for 
plaintiff  for  $2,939,  and  defendant  brings  the 
case  here. 

It  is  contended  that  there  is  no  evidence 
reasonably  tending  to  prove  that  defendant 
aided  and  abetted  by  telling  his  son  to  strike 
plaintiff,  and  hence  the  court  e'rred  In  over- 
mllng  the  demurrer  to  the  evidence.  The 
evidence  discloses  that  defendant  and  his 
son,  Walter,  were,  on  that  day,  keeping  a 
livery  stable  In  Oklahoma  City;  that  on 
said  date  the  plaintiff  and  one  Halas,  who 
had  been  fellow  students  at  the  university 
of  Prague,  and  who  were  Bohemians,  with  a 
very  Imperfect  knowledge  of  the  English 
language,  went  to  the  stable  where  Halas 
hired  a  horse  and  buggy  from  defendant, 
paying  $2  in  full  therefor,  and  drove  to  the 
country.  ,On  their  return  to  the  stable  they 
drove  in,  and  Halas,  who  was  a  surveyor, 
got  out  and  took  his  tripod,  photograph  ma- 
chine, and  field  glasses  from  the  buggy.  As 
be  did  so,  Walter  Perrine  stepped  up  and 
said,  "Give  me  a  dollar  more."  Halas  asked 
him  why,  whereupon  young  Perrine  got  mad 
and  grabbed  his  tripod  and  called  for  de-' 
fendant,  who  came  out  and  laid  hold  of  the 
machine,  which  Halas  had  in  his  hand, 
whereupon  the  latter  called,  in  Bohemian,  to 
plaintiff,  who  was  on  the  sidewalk  in  front 
of  the  stable,  to  come  and  explain  to  him 
what  they  wanted;  that,  as  he  Joined  them, 
defendant,  who  had  taken  the  machine  away 
from  Halas,  said  to  his  son,  "Qod  damn, 
God  damn,  get  him,"  whereupon  his  son,  who 
had  a  club  In  his  hand,  struck  plaintiff  a 
savage  blow  with  it  over  the  head,  cutting 
it  frightfully,  causing  him  to  bleed  profusely, 
and  the  permanent  loss  of  an  eye.  While 
there  Is  no  evidence  that  defendant  struck 
the  plaintlfl  with  a  dab,  the  foregoing  was 
abmidant  evidence  tending  to  prove  that  he 
indted  and  encouraged  his  son  to  the  com- 
Ddssion  of  the  violence  complained  of.  That 
betaig  true,  -whether  he  aided  or  abetted  the 
assault  was  a  question  of  fact  properly  sent 
to  the  Jury.  28  A.  &  B.  Bnc.  of  Law,  566, 
says:  "One  who  aids,  abets  or  Incites,  or  en- 
courages or  directs  by  conduct  or  words,  in 


the  perpetration  of  a  trespass.  Is  liable  equal- 
ly with  the  actual  perpetrator." 

In  Frantz  v.  Lenhart,  56  Pa.  365,  several 
defendants  were  Joined  In  an  action  of  tres- 
pass for  an  assault  and  battery  upon  the 
plaintiff.  The  trial  judge  charged  that  any 
of  them  might  b^  liable,  although  they  did 
not  put  a  finger  on  the  plaintiff,  provided 
they  aided,  encouraged,  or  abetted  the  act. 
The  court  In  reviewing  the  charge  said: 
"If  men  present  at  a  quarrel  encourage  a 
battery,  by  doing  so  they  assume  upon  them- 
selves the  consequences  of  the  acts  done  to 
the  full  extent,  as  much  as  the  party  who 
does  the  beating.  Often  they  are  more  cul- 
pable. It  Is  not  necessary  that  the  encourage- 
ment shall  consist  of  appeals  to  the  rufBan 
engaged  in  committing  the  battery,  or  that 
he  shall  know  that  they  are  so  doing.  It  Is 
enough  if  they'  encourage  and  sanction  what 
is  being  done,  and  manifest  this  by  demon- 
strations of  resistance  to  any  who  might 
desire  to  Interfere  to  prevent  it;  or  by 
words,  gestures,  or  acts,  Indicating  an  ap- 
proval of  what  Is  going  on.  It  is  contrary 
to  law— contrary  to  duty — and  the  law  will 
not  weigh  very  nicely  the  acts  of  particu- 
lar Individuals,  to  ascertain  whether  what 
was  said  or  done  by  them  has  enhanced  the 
injury,  more  or  less  than  the  acts  of  others. 
All  so  engaged  are  answerable  for  all  the  In- 
Jury,  and,  bad  the  Judge  charged  the  op- 
posite of  this,  he  would  have  committed  a 
great  error."  In  that  case  It  seems  the  only 
evidence  of  defendants'  participation  was 
that,  while  standing  on  the  pavement  in 
front  of  a  certain  house  with  his  wife  and 
children,  he  sti^tched  out  tils  arms  to  catch 
plaintiff  and  said,  "Here  he  is,  kill  him,"  as 
he  came  running  down  the  street,  and  the 
verdict  of  the  jury  for  $1,000  was  sustained 
after  a  remittitur  down  to  $700. 

In  Donovan  v.  Consolidated  Coal  Co.,  88 
111.  App.  5S9,  in  the  syllabus  it  is  said:  "One 
who  in  any  manner  Indicates  his  desire  that 
an  act  be  done,  may  be  said  to  request  it,  and 
one  who  does  anything  in  furtherance  of  an 
act,  may  be  said  to  aid  or  abet  it    •    •    •  " 

In  Clark  v.  Bales,  15  Ark.  452,  in  the  syl- 
labus it  is  said:  "The  defendant  <ndll  be 
made  liable  for  trespass,  if  it  is  proved  that 
he  came  in  aid  of  the  person  who  committed 
it,  •  •  •  and  where  there  are  circum- 
stances in  proof,  connecting  a  defendant  with 
the  trespass,  and  the  jury  finds  a  verdict 
against  him,  and  the  Judge,  who  heard  the 
testimony,  refused  to  grant  a  new  trial,  this 
court  will  not  disturb  the  verdict" 

See,  also,  McMannns,  Jr.,  v.  Prior  Lee  et 
al.,  43  Mo.  206,  97  Am.  Dec.  386;  Welsh  v. 
Cooper,  8  Pa.  217;  Shepard  v.  McQuilkln, 
2  W.  Va.  90;  Sharpe  v.  Williams,  41  Kan. 
56,  20  Pac.  497. 

There  is  no  merit  in  the  remaining  assign- 
ments of  error. 

Affirmed.    All  the  Justices  concur. 
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ST.  LOUIS  &  S.  F.  R.  CO.  ▼.  CHESTBB. 
(Supreme  Court  of  Oklahoma.    Jan.  19,  1914.) 

(Syttaiut  hff  the  Court.) 

1.  Release  (S|  17,  67*>— Pebsonal  Irjubiks 
—Fraud. 

This  court  will  not  hesitate  to  set  aside  and 
avoid  a  release  from  damages  in  a  personal  in- 
jury case,  where  same  has  been  obtained  throueh 
fraud  or  misrepresentations  upon  the  part  of  the 
defendant,  which  have  misled  the  injured  par- 
ty into  signing  same.  But,  where  the  grounds 
relied  on  to  avoid  a  written  contract  of  settle- 
ment and  release  are  fraud  and  misrepresenta- 
tions in  its  procurement,  the  evidence  as  to  the 
particular  facts  constituting  the  same  should  be 
clear  and  convincing. 

[Ed.  .  Note.— For  other  cases,  see  Release, 
Cent  Dig.  S§  32,  106-108;  Dec.  Dig.  H  17, 
67.*] 

2.  Release  (J  24*)  —  Rioht  to  Avoid  — 
Gbounds. 

A  written  contract  cannot  be  avoided  on 

slight  or  frivolous  grounds. 
■  [Ed.    Note. — For    other    cases,    see    Release, 
Cent  Dig.  §§  41-46;  Dec.  Dig.  |  24.*] 

3.  Cokfbomibe  and  Settlement  (|  19*)— V a- 

LIDITT  AND  ENFORCEMENT.       . 

It  is  the  policy  of  the  law  to  encourage  the 
settlement  and  compromise  of  controversies  as 
a  discouragement  to  litigation. 

[E2d.  Note.— For  other  cases,  see  Compromise 
and  Settiement,  Cent  Di«.  S§  67,  71-75;  Dec. 
Dig.  §19.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Marshall  County; 
A.  H.  Fersuaon,  Judge. 

Action  by  Joel  Chester  against  the  St 
Louis  &  San  Francisco  Railroad  Company,  a 
corporation.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed  and  rendered. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R,  A. 
Kleinschmldt  and  J.  H.  Grant,  both  of  Okla- 
homa City,  for  plaintiff  In  error.  F.  B.  Ken- 
namer  and  Chas.  A.  Coakley,  both  of  Madlll, 
for  defendant  in  error. 

BREWER,  C.  The  defendant  in  error, 
Joel  Chester,  who  will  be  called  plaintiff,  was 
in  MadiU,  Okl.,  on  the  night  of  August  21, 
1908,  and  was  Injured  by  being  struck  at  a 
crossing  by  a  box  car,  knocking  him  down. 
Plaintiff  had  been  drinking  some,  and  at  the 
suggestion  of  the  city  marshal  had  gone  off 
the  street  into  a  hotel.  Hearing  a  train  whis- 
tle, he  ran  out  to  go  to  the  depot  to  take  a 
train  to  the  next  station.  Between  the  hotel 
and  the  depot  he  had  to  cross  a  side  track. 
A  box  car  was  being  backed  along  this  track 
to  the  ice  plant.  The  conductor  walked 
across  the  crossing  between  the  hotel  and 
depot,  ahead  of  the  box  car,  and  was  several 
yards  in  front  of  the  moving  car.  A  brake- 
man  was  on  the  front  end  of  the  moving 
car,  with  a  lantern.  As  the  plaintiff  was 
about  to  walk  In  front  of  the  car,  the  brake- 
man  hallowed  at  him,  and  signaled  for  a 
stop,  but  he  either  did  not  hear  or  heed,  and 
was  struck.  He  was  taken  to  the  hospital, 
and  his  arm  had  to  be  amputated.    He  was 


then  removed  to  the  hospital  at  Sherman, 
Tex.,  where  he  remained  until  he  recovered. 

About  a  week  after  plaintiff  was  hurt,  de- 
fendant's claim  agent  called  on  him  and  offer- 
ed to  talk  settlement  Plaintiff  refused  to 
consider  a  settlement  at  that  time.  On  Sep- 
tember 21,  1908,  after  plaintiff  had  been  able 
to  be  up  a  couple  of  weeks  and  was  about 
ready  to  leave  the  hospital,  the  plaintiff  in- 
dicated to  his  pbysidan  that  he  wanted  to 
talk  settlement,  and  the  daim  agent,  Mr.  V. 
E.  Mclnnls,  a  lawyer  of  Oklahoma  City,  went 
to  Sherman  and  saw  the  plaintiff,  and  made 
a  settlement  of  the  claim  for  $300,  and  se- 
cured from  plaintiff  a  release  in  fuU  of  all 
claims  for  damages  on  account  of  the  in- 
Jury. 

On  October  18, 1910,  this  suit  was  brougbt, 
alleging  negligence  on  the  part  of  defendant 
as  the  cause  of  the  injury,  and  claiming  dam- 
ages In  the  sum  of  $1,095>  The  defendant 
answered  by  general  denial  and  set  up  tbe 
release  as  a  Complete  bar  to  a  recovery.  The 
plaintiff  filed  a  reply  alleging  fraud,  misrep- 
resentation, and  deceit  in  the  procurement  of 
the  release.  The  Jury  found  for  plaintiff  in 
the  sum  of  $1,650. 

The  defendant  demurred  to  the  evidence  as 
not  being  sufficient  to  show  either  negligence 
on  the  part  of  defendant  or  fraud  or  misrep- 
resentation in  the  procurement  of  the  settle- 
ment and  release.  These  points  are  urged 
here. 

[1]  We  have  carefully  scrutinized  every 
word  of  the  evidence,  and  it  utterly  fails  to 
show  either  fraud  or  misrepresentation  upon 
the  part  of  the  claim  agent,  or  any  other 
Just,  sufficient,  or  lawful  reason,  why  plain- 
tiff should  be  allowed  to  avoid  his  contract 
of  settlement 

This  court  has  evinced  no  hesitancy  in 
setting  aside  releases  in  personal  injury  cas- 
es, when  procured  by  fraud  and  misrepre- 
sentations as  to  material  matters,  or  for  oth- 
er reasons  sufficient  in  law,  as  may  be  ob- 
served by  a  reference  to  the  following  cases: 
St  L.  &  S.  F.  By.  Co.  v.  Richards,  23  Okl. 
256,  102  Pac.  02,  23  L.  R.  A.  (N.  S.)  1032; 
St  D.  &  S.  F.  Ry.  Co.  v.  Nichols,  136  Paa 
159;  Hemdon  v.  St  L.  &  S.  F.  Ry.  Co.,  37  Okl. 
256,  128  Pac.  727;  St.  L.  &  S.  F.  Ry.  Co.  v. 
Read.  37  Okl.  350,  132  Pac.  355. 

[2]  But  this  does  not  mean  that  a  contract, 
fairly  and  honestly  entered  into,  can  be 
avoided  for  slight  or  frivolous  reasons.  In- 
deed, the  rule  Is  quite  to  the  contrary. 

[3]  The  law  and  the  public  policy  of  all 
civilized  countries,  so  far  as  we  have  ob- 
served, favors  settlements  and  compromises, 
entered  into  fairly  and  in  good  faith  between 
competent  persons,  as  a  discouragement  to 
litigation.  Indeed,  when  persons  have  a  dis- 
pute and  get  together  and  consider  and 
weigh  the  facts  out  of  which  it  arises,  and 
then  come  to  an  agreement,  fairly  and  hon- 
estly   made,   and    reduce  same   to,  writing 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dl«.  ft  Am.  Dls.  Key-No.  Series  &  Rep'r  Indexaa 
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should  either  of  Bn<3i  parties  later  undertake 
to  repudiate  and  avoid  Its  terms,  the  evi- 
dence he  offers,  to  be  sofBdent,  mnst  be  clear 
and  convlnclnjr.  Snch  evidence  will  gener- 
ally rest  In  parol,  and,  if  the  person  seeking 
to  avoid  his  written  contract  has  been  the 
victim  of  fraud  or  misrepresentations  suffi- 
cient to  afford  him  relief,  it  is  not  difficult  to 
produce,  nor  Is  it  a  harsh  rule  to  require,  the 
evidence  to  point  out  the  fraud,  or  false 
statement  of  fact,  or  other  reasons  relied  on, 
so  that  It  can  be  clearly  seen  by  the  court  or 
Jury  that  the  contract  should  not  stand. 

"In  the  case  of  Mateer  v.  Railway  Co.,  106 
Mo.  320,  16  S.  W.  839,  the  court  said:    The 
law  favors  the  compromise  and  settlement  of 
disputed  claims.    It  is  to  the  Interest  of  the 
commonwealth  that  there  should  be  an  end 
to  litigation.     If  those  settlements,    fairly 
made  and  entered  Into,  are  to  be  disturbed 
upon  frivolous  grounds,  it  will  often  deter 
these  companies  from  doing  justice  to  their 
employes,   who  have  received  injuries,   for 
fear  of    future  Uttgation.     A   wise   policy 
would  dictate  that  they  be  encouraged  to  do 
justice  In  these  cases  outside  of  the  courts, 
and  that  their  settiements  should  be  sus- 
tained when  they  are  just  and  fair.'"     "In 
the  case  of  Chicago  &  A.  By.  Co.  v.  Oreen 
ta  C.J  114  Fed.  682,  the  court  said:   'And  I 
may  add  that,  if  such  settiements  are  to  be 
disturbed    because   of   the  Impression    the 
judge  may   entertain    that   the  amount  of 
compensation  was  inadequate,  it  would  es- 
tablish a  most  uncertain  and  dangerous  rule 
of  law.  If    the  employer,  believing  from  the 
facts  in  his  possession  that  there  was  no  le- 
gal liability  for  the  Injury  sustained  by  his 
employe,  nevertheless  recognizes  a  moral  ob- 
ligation to  contribute  aid  of  a  substantial 
character  to  the  unfortunate,  under  the  cli^ 
cnmstances  surrounding  his  situation  at  the 
time,  and  the  employe  is  willing  to  accept  it, 
before  a  court  takes  upon  Itself  the  func- 
tion of  undoing  such  settlements,  the  evi- 
dence of  fraud  or  incapacity  ought  to   be 
made  clear  and  persuasive.' "    84  Cya  1103 ; 
Lomax  v.   S.  W.  Mo.  Elec.  R.  Co.,  119  Mo. 
App.  192,  95  S.  W.  946 ;   Blerer's  Appeal,  92 
Pa.  265;    Pederson  v.  Seattle  St  Ry.  Co.,  6 
Wash.  202,  33  Pa&  351,  34  Pac.  665;    Wal- 
lace V.  Skinner,  16  Wyo.  233,  88  Pac.  221; 
St  P.,  M.  ft  O.  By.  Co.  V.  Belliwith,  83  Fed. 
<37,  28  G  C.  A.  358;    Southern  D.  Co.  v. 
Sllva,  125  U.  S.  247,  8  Sup.  Ct  881,  31  L. 
E^d.  681 ;   Farrar  v.  Churchill,  135  U.  S.  609, 
10  Sup.  Ct  T71,  34  L.  Ed.  250;   Famsworth 
v.  Dnttner,  142  U.  S.  43,  12  Sup.  Ct  164,  36 
U  Bd.  931 ;  Clark  v.  Beeder,  158  V.  S.  605, 
IS  Sup.  Ct  849,  39  U  Ed.  1070. 

In  this  case  the  plaintiff  had  practically 
recovered;  the  extent  of  bis  injury  was  ful- 
ly known ;  a  month  had  elapsed,  so  that  the 
UablUty,  or  want  of  liability,  of  the  defend- 
ant could  have  been  fully  investigated.  The 
Bhodc  of  the  injury  and  its  attending  clr> 


cnmstances  was  over.  No  unseemly  haste 
had  been  used.  E^arller  plaintiff  had  de- 
clined to  consider  a  setUement ;  when  he  be- 
came so  Inclined  the  agent  came  to  see  him. 
They  began  negotiating  about  10  o'clock  a.  m. 
The  plaintiff  made  large  demands.  At  noon 
no  agreement  had  been  reached ;  after  din- 
ner the  matter  was  resumed  until  3  o'clock, 
when  they  agreed  on  the  amount  The  pa- 
pers were  drawn  and  taken  to  a  notary  pub- 
lic in  another  buUdlng,  where  the  same  were 
read  to  and  carefully  explained  to  plaintiff. 
He  expressed  satisfaction  and  signed  them 
and  received  the  money,  and  then  sent  for  a 
tailor  to  take  Ms  measure  for  and  make  him 
a  suit  of  clothes.  Plaintiff  then  spent  the 
rest  of  his  money  and  two  years  later  ffied 
suit.  No  act  of  fraud  is  shown.  The  plain- 
tiff merely  says:  "I  did  not  understand  this 
legal  document  I  do  not  know  the.  meaning 
Of  certain  words  used" — such  as  "settle," 
"apparent"  "compromise,"  and  yet  he  ad- 
mitted that  he  could  speak  and  write  the 
English  language;  that  he  owned  and  man- 
aged his  own  lands  and  had  required  writ- 
ten leases  from  his  tenants.  He  stated  that 
on  the  morning  of  the  settlement  he  was 
shown  some  whisky,  and  drank  of  it,  but  he 
admitted  it  was  in  another  room  from  where 
he  met  and  negotiated  with  the  agent;  that 
the  agent  did  not  see  him  drink  or  give  him 
the  whisky,  or  know  anything  about  It,  or 
that  he  had  used  it;  and  that  the  settle- 
ment was  not  concluded  for  nearly  five  hours 
after  he  took  the  drink,  and  that  he  had 
drunk  no  more  in  the  meantime,  and  was  at 
no  time  drunk.  The  only  representations  it 
is  claimed  the  agent  made  were  that  the 
agent  stated  that  plaintiff's  right  to  recover 
was  to  his  mind  doubtful;  and  that  he  bad 
been  Informed  that  plaintiff  was  drinking 
when  hurt  These  statements  were  both 
true.  From  this  record  the  gravest  doubt 
arises  a»  to  his  right  to  recover.  All  the 
proof  shows  that  he  was  drinking  when  hurt 
The  city  marshall  had  told  him  he  was  too 
drunk  to  stay  on  the  street  and  pushed  him 
Into  the  hotel  from  which  he  started  to  the 
train.  The  plaintiff  says  be  was  drinking 
"Longhom,"  whatever  that  may  be.  No 
claim  is  made  that  the  release  was  falsely 
read,  or  only  partially  read,  or  that  any  im- 
proper influences  were  brought'  to  bear  to 
induce  him  to  sign  it 

If  this  settlement  can  be  repudiated  under 
the  evidence,  it  would  be  Indeed  rare  to 
find  one  that  would  stand;  and  the  defend- 
ant would  be  foolish  to  further  undertake  to 
make  settiements  with  claimants.  The  evi- 
dence having  been  fully  developed  and  being 
wholly  insufficient,  no  good  purpose  will  be 
served  in  prolonging  this  litigation. 

The  cause  should  therefore  be  reversed 
and  rendered  here. 

PEB  CUBIAM.    Adopted  in  whol& 
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TEMPLEMAN  t.  BBUNER  et  aL 
(Supreme  Court  of  Oklahoma.    Jau.  ,19,  1914.) 

(8ynabu$  hy  the  Court.) 

1.  Indians  (S  18*)— Pbopebtt— Legitimation 
—Heirship. 

An  illegitimate,  mixed-blood  Creek  citizen 
having  been  legitimatized  under  section  4399, 
Rev.  li.  1910,  by  the  fither  without  the  con- 
sent of  the  mother,  and  having  died  Novem- 
ber 4,  1908,  without  issue,  unmarried,  intestate, 
and  being  survived  by  his  father  and  mother, 
who  had  not  intermarried,  held,  that  the  mother 
inherited  his  allotment  under  section  8421, 
Rev.  L.  1910,  and  that  the  father  inherited  no 
part  thereof. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  |  49;   Dec.  Dig.  {  18.*] 

2.  Bastabds  (§  105*)— Legitimation— Effect 
ON  Mother's  Rights. 

While  the  effect  of  legitimatizing  a  child 
under  section  4390,  Rev.  L.  1910,  is  to  establish 
reciprocal  rights  and  duties  between  the  fa- 
ther and  the  child,  the  same  as  those  existing 
between  legitimate  parents  and  their  legitimate 
children,  yet,  where  the  rights  of  the  mother 
are  involved,  the  child  is  still  an  illegitimate. 
[EdI  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  §|  263,  264;    Dec.  Dig.  §  105.* J 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Hughes  County; 
John  Caruthers,  Judge. 

Action  by  Walter  E.  Templeman  against 
Janetta  Bruner  and  another.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Jas.  F.  Rogers,  and  Warren  &  Miller,  all 
of  Holdenville,  for  plaintiff  In  error.  Crump 
&'  Skinner,  of  Holdenville,  for  defendants 
In  error. 

GALBRAITH,  C.  The  one  question  pre- 
sented by  this  appeal  is  whether  the  father 
or  the  mother  Inherited  the  allotment  of 
Eldmond  Sewell,  enrolled  as  a  mixed-blood 
Creek  citizen,  and  who  was  bom  out  of  wed- 
lock, and  whose  father  and  mother  never 
intermarried,  but  who  was  legitimatized  in 
the  manner  provided  by  section  4931  of  the 
Complied  Laws  of  1009,  being  section  4399, 
Rev.  Laws  1910.  The  action  was  tried  upon 
an  agreed  statement  of  facts,  from  which  it 
appears  that  Edmond  Sewell  was  enrolled  as 
a  mixed-blood  Creek  Indian,  and  that  he 
received  an  allotment  of  land  by  reason 
thereof,  and- that  the  land  in  controversy  is  a 
part  of  such  allotment;  that  Washington 
Sewell  was  the  father  of  Edmond  Sewell, 
and  Janetta  Bruner  was  his  mother ;  that  he 
was  born  out  of  wedlock,  and  his  parents 
never  Intermarried;  that  Edmond  Sewell 
died  in  Hughes  county,  Okl.,  on  the  4th  of 
November,  1908,  without  issue,  intestate,  and 
unmarried,  and  was  survived  by  his  father, 
Washington  Sewell,  and  his  mother,  Janetta 
Bruner ;  that  be  was  18  years  of  age  at  the 
time  of  his  death,  and  that  when  2  years  old 
his  father,  Washington  Sewell,  publicly  ac- 
knowledged him  as  his  own  chUd,  and  re- 
ceived him,  with   the  consent  of  his   wife. 


Sophia  Sewell,  into  bis  family,  and  treated 
him  as  a  legitimate  child,  and  he  continued 
to  live  with  his  father  until  his  death ;  tbat 
on  the  5th  day  of  October,  1910,  Washington 
Sewell  executed  and  delivered  a  deed  to 
the  land  in  controversy  to  the  plaintiff,  Wal- 
ter E.  Templeman ;  that  on  the  24th  day  of 
December,  1910,  Janetta  Bruner  executed 
and  delivered  a  warranty  deed  conveying 
an  undivided  one-half  interest  in  the  land 
in  controversy  to  J.  W.  Chestnut  The  court 
found  that  the  father,  Washington  Sewell, 
legitimatized  Edmond  Sewell,  as  provided  in 
the  statute,  and  tbat  at  the  time  of  bis  death 
Edmond  Sewell  was  the  legitimate  child  of 
Washington  Sewell,  within  the  meaning  of 
said  statute,  and  that  upon  the  death  of 
Edmond  Sewell  his  mother,  Janetta  Bruner, 
inherited  his  allotment,  and  that  Washington 
Sewell,  the  father,  did  not  inherit  any  part 
thereof,  and  decreed  accordingly. 

t1,2]  It  is  earnestly  contended  by  the 
plaintiff  in  error  that  the  trial  court  erred 
in  construing  the  statute,  and  in  denying 
the  right  of  the  father  to  inherit  The  stat- 
ute reads  as  follows:  "The  father  of  an  il- 
legitimate child,  by  publicly  acknowledging 
it  as  his  own,  and  receiving  it  as  such,  wltb 
the  consent  of  his  wife  if  be  Is  married.  Into 
his  family,  and  otherwise  treating  it  as  if 
it  were  a  legitimate  child,  thereby  adopts 
it  as  such,  and  such  cliild  is  thereupon 
deemed  for  all  purposes  legitimate  from  the 
time  of  its  birth.  The  foregoing  provisions 
of  this  article  do  not  apply  to  such  an  adop- 
tion."    Section  4399,  Rev.  Laws  1910. 

At  common  law  a  bastard  had  few  rights 
and  few  obligations.  He  was  without  name, 
except  as  he  might  acquire  one  by  reputa- 
tion. He  was  without  parentage  or  kith 
or  kin,  and  was  denied  inheritable  blood. 
He  was  truly  an  outcast  and  a  vagabond. 
The  rights  and  privileges  he  now  enjoys  un- 
der the  law  are  derived  from  statutes.  His 
status  at  common  law  was  as  follows:  '^ 
proceed  next  to  the  rights  and  incapacities 
which  appertain  to  a  bastard.  The  rights 
are  very  few,  being  only  such  as  he  can  ac- 
quire; for  he  can  inherit  nothing,  being  look- 
ed upon  as  the  son  of  nobody;  and  some- 
times called  filius  nullius,  sometimes  filitt* 
popttli.  Yet  he  may  gain  a  surname  by  rep- 
utation, though  he  has  none  by  inheritance. 
All  other  children  have  their  primary  set- 
tlement in  their  father's  parish;  but  a  bas- 
tard in  the  parish  where  bom,  for  he  hath 
no  father.  ♦  •  •  The  incapacity  of  a 
bastard  consists  principally  in  this:  That  he 
cannot  be  heir  to  any  one,  neither  can  he 
have  heirs,  but  of  his  own  body;  for  being 
nullius  filius,  he  is  therefore  of  kin  to  nobody, 
and  has  no  ancestors  from  whom  any  in- 
heritable blood  can  be  derived.  •  •  •  And 
really  any  other  distinction  but  tbat  of  in- 
heriting, which  civil  policy  renders  necessa- 
ry, would,  with  regard  to  the  innocent  off- 
spring of  his  parents*  crime,  be  odious,  un- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Seri^&  Rep'r  Indexes 
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Jost,  and  cruel  to  the  last  degree ;  and  yet 
the  civil  law,  bo  boasted  of  for  its  equitable 
decisions,  made  bastards,  in  some  cases.  In- 
capable even  of  gift  from  their  parents.  A 
bastard  may,  lastly,  be  made  legitimate,  and 
capable  of  Inheriting,  by  the  transcendent 
power  of  an  act  of  parliament,  and  not 
otherwise,  as  was  done  in  the  case  of  John 
of  Ganf  8  bastard  children,  by  a  statute  of 
Richard  the  Second."     1  Blackstonp,  p.  459. 

It  seems  that  section  4399  was  adopted  by 
the  Legislature  of  Oklahoma  Territory  from 
Dakota,  and  that  section  8421,  Civil  Laws 
1910,  was  adopted  at  the  same  time  and  from 
tlie  same  source.  This  latter  statute  reads 
as  follows:  "If  an  illegitimate  child,  who 
has  not  been  acknowledged  or  adopted  by  his 
father,  dies  Intestate,  without  lawful  issue, 
his  estate  goes  to  his  mother,  or,  in  case  of 
her  decease,  to  her  heirs  at  law." 

Section  4399  has  been  before  the  Supreme 
Court  of  Oklahoma  for  consideration  in  at 
least  two  cases.  In  one  the  question  was  as 
to  the  effect  of  legitimation  under  the  stat- 
ute upon  the  right  to  the  care,  custody,  and 
control  of  the  bastard  as  between  the  father 
and  mother,  the  court  holding  that  the  right 
was  with  the  father.  Allison  et  al.  t.  Bryan, 
21  Okl.  557,  97  Pac.  282,  18  L.  B.  A.  (N.  S.) 
931, 17  Ann.  Cas.  468. 

In  the  other  case  the  controversy  was  be- 
tween the  same  parties,  but  the  main  ques- 
tion for  decision  was  as  to  the  effect  of 
the  legitimation  under  the  statute  upon  the 
status  of  the  child.  The  father,  after  having 
legitimatized  the  child,  commenced  a  statu- 
tory proceeding  in  the  court  to  legally  adopt 
it  without  the  consent  of  the  mother,  con- 
tending that  he,  as  its  father,  had  the  right 
to  consent  to  the  adoption,  and  that  the  con- 
sent of  the  mother  was  not  necessary.  The 
court  held  that  he  was  wrong  in  his  conten- 
tions, and  that  the  effect  of  legitimatizing 
the  child  under  the  statute  did  not  deprive 
the  mother  of  the  right  to  consent  or  ob- 
ject, and  In  discussing  this  question  In  part 
said:  "But  no  case  has  been  called  to  our 
attention,  and  a  most  diligent  search  has 
failed  to  reveal  one,  which  has  gone  to  the 
extent  of  holding  that  the  father  after  hav- 
ing, against  the  mother's  wishes  and  will, 
legitimated  the  child  could  then  further  ig- 
nore the  mother's  affection  and  interest  in  it, 
and  again  act  against  her  consent  and  effect 
an  adoption  with  all  Its  legal  consequences. 
It  Is  true  that,  acting  under  the  statute  the 
father  has  completely  legitimated  the  child; 
it  now  enjoys  all  of  the  rights  and  privileges 
of  a  legitimate  child  as  mentioned  In  the 
case  of  Pratt  et  al.  v.  Pratt  et  al.  [5  Mo.  App. 
B39],  supra,  and  'the  father  of  a  legitimate 
unmarried  minor  child  is  entitled  to  its  cus- 
tod.v.  services,  and  earnings'  (section  4899, 
Comp.  Laws  Okl.  1909)  and  the  reciprocal 
rights  and  duties  between  the  father  and  the 
child  are  the  same  as  those  existing  between 


legitimate  parents  azid  their  legitimate  chil- 
dren ;  still,  as  to  its  mother,  when  her  rights 
are  involved,  it  is  an  illegitimate  child,  and 
the  law  Is  that  an  illegitimate  minor  child 
cannot  be  adopted  without  the  mother's  con- 
sent, and  that  which  cannot  be  done  direct- 
ly cannot  be  done  Indirectly.  Except  for  the 
legitimating  statute,  no  one  could  have  dis- 
turbed this  woman's  complete  right  of  cus- 
tody in  and  to  her  child,  and  in  our  Judg- 
ment it  would  be  a  strained  and  unnatural 
construction  of  this  statute  and  the  rights 
of  the  parties  under  it  to  yield  to  the  cou- 
tention  of  counsel  for  defendant,  for  'the 
law  should  never  receive  such  a  construction 
as  would  tend  to  dry  up  the  sources  of  nat- 
ural affection.'  Barela  v.  Roberts,  34  Tex. 
554.  If  the  mother  desires  to  give  her  con- 
sent to  adoption,  she  of  course  may  do  so, 
but  she  cannot  be  lawfully  stripped  of  her 
Inherent  right  to  say  No."  Allison  v.  Bryan, 
26  Okl.  520,  at  529,  530,  109  Pac.  934,  938 
(30  L.  R.  A.  [N.  S.]  146,  138  Am.  St  Rep.  988, 
Ann.  Cas.  1912A,  1283). 

It  will  be  observed  that  the  court  here  held 
that  the  status  of  the  child  as  to  the  recip- 
rocal rights  and  duties  between  it  and  the 
father  was  the  same  as  a  child  bom  In  law- 
ful wedlock,  but  that  where  the  rights  of  the 
mother  were  Involved  the  child  was  still 
illegitimate  and  a  bastard. 

It  seems  that  these  decisions  settle  the 
case  at  bar  and  support  the  holding  of  the 
trial  court,  since,  if  the  act  of  the  father  In 
legitimatizing  the  child  under  the  statute  did 
not  affect  its  status  as  as  illegitimate  where 
the  rights  of  the  mother  were  involved,  then 
it  necessarily  follows  that  the  estate  of  Ed- 
mond  Sewell  on  his  death,  unmarried,  with- 
out issue,  and  intestate,  was  cast  to  his  moth- 
er under  section  8421,  supra.  The  construc- 
tion placed  upon  this  legitimating  statute  by 
this  court  in  the  above  case  appeals  to  our 
sense  of  Justice,  and  is  conclusive  of  the 
question  on  this  appeal. 

We,  therefore,  recommend  that  the  Judg- 
ment appealed  from  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


MESSMORE  et  al.  v.  GIVEN. 
(Supreme  Court  of  Oklahoma.     Dec.  9,  1913.) 

fSyllalus  by  the  Court.) 

Apfeai.  and   Dbbob   (§  601*)  —  Dismissai. — 

Case-Made. 

The  original  case-made  having  been  sigTied 
and  settled  within  time  and  filed  with  the  clerk 
of  the  trial  court  but  not  attached  to  the  peti- 
tion in  error,  held,  that  the  proceeding  in  er- 
ror will  be  dismissed. 

(a)  Since  the  going  into  effect  of  the  Revised 
Laws  of  Oklahoma  1910,  to  wit,  on  May  16, 
1913,  only  the  original  case-made  may  be  attach- 
ed to  the  i>etition  in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2651-2653;  Dec.  Dig.  § 
601.*] 
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Error  from  District  Conrt,  Greer  County ; 
6.  A.  Brown,  Judge. 

Action  between  EU  Messmore  and  others 
and  C.  Given.  From  the  Judgment,  Messmore 
and  others  bring  error.    Dismissed. 

B.  F.  Van  Dyke,  of  Granite,  for  plaintiffs 
In  error.  J.  A.  Powers,  of  Mangum,  and 
Shartel,  Keaton  ft  Wells,  of  Oklahoma  City, 
for  *defendant  In  error. 

WILLIAMS,  J.  Defendant  In  error  moves 
to  dismiss  this  proceeding  In  error  on  the 
ground  that  the  case-made  was  not  filed  with 
the  clerk  of  the  district  court  before  It 
was  attached  to  and  filed  with  the  petition 
In  error  in  this  court  This  was  essential. 
Hope  V.  Peck,  134  Pac  33. 

From  an  examination  of  the  case-made,  at- 
tached to  the  petition  In  error  and  affidavits 
filed  herein,  it  appears  that  on  August  27, 
1913,  the  case-made  was  signed  and  settled  In 
duplicate  by  the  trial  Judge;  each  copy  be- 
ing attested  by  the  clerk  of  the  district  court, 
one  being  delivered  to  him  and  his  file 
mark  placed  thereon,  and  the  other  duplicate 
copy  without  being  delivered  to  the  said  clerk 
or  his  file  mark  placed  thereon  being  attach- 
ed to  the  petition  In  error  herein. 

It  is  insisted  by  counsel  for  defendant  in 
error  that  the  copy  filed  with  the  clerk  of 
the  trial  court  shall  be  considered  not  as  an 
original  but  as  a  copy  of  the  original,  and  the 
copy  attached  to  the  petition  in  error  here- 
in be  treated  as  the  original,  and  that  there- 
fore, the  original  copy  not  having  been  filed 
in  the  court  below,  the  proceeding  In  error 
should  be  dismissed.  Our  attention  is  called 
to  the  case  of  Abbott  v.  Rodgers,  35  OkL  189, 
128  Pac.  908,  wherein  it  is  said:  "Counsel 
for  defendant  In  error  moves  to  dismiss  this 
proceeding  in  error  for  the  reason  that  nei- 
ther the  case-made  attached  to  the  petition  in 
error  nor  a  copy  thereof  was  filed  with  the  pa- 
pers in  the  case  below.  •  •  •  Under  the 
authority  of  •  •  ♦  the  motion  must  be 
sustained."  The  syllabus  of  said  case  is  as 
follows :  "The  case-made  attached  to  the  peti- 
tion in  error,  or  a  copy  thereof,  not  having 
been  filed  with  the  papers  in  the  case  in  the 
court  below,  the  same  is  a  nullity  and  cannot 
be  considered  In  this  court,  for  the  purpose  of 
reviewing  matters  complained  of  in  the  trial 
court"  In  that  case  neither  an  original  nor 
a  copy  had  been  filed  In  the  trial  court,  and, 
when  the  syllabus  is  read  In  the  light  of  the 
body  of  the  opinion,  it  is  obvious  that  this 
court  did  not  determine  as  to  whether  the 
filing  of  a  copy  of  the  case-made  in  the  trial 
court  was  sufl^dent  In  the  case  at  bar,  how- 
ever, the  copy  that  was  filed  in  the  trial  court 
is  an  origlnaL  Reeves  &  Co.  v.  Martin.  20 
OkL  658,  94  t>ac.  lOSa  But  that  original 
copy  attached  to  the  petition  in  error  was  not 
filed  with  the  papers  in  the  court  below,  nor 
was  the  duplicate  original  that  was  filed 
with  the  clerk  of  the  trial  court    Prior  to 


the  adoption  of  the  Revised  Laws  of  Okla- 
homa 1910,  to  wit,  on  May  16,  1913,  It  was 
permissible  to  attach  a  copy  with  the  peti- 
tion in  error.  St  L.  &  S.  F.  R.  Co.  v.  Messen- 
ger et  al.,  26  Okl.  590,  110  Pac.  893.  But 
since  May  16,  1913,  only  the  original  may  be 
attached  to  the  petition  in  error  for  the  pui- 
pose  of  the  commencement  of  a  proceeding 
in  error  In  this  court  See  sections  5240 
and  6242,. Revised  Laws  of  Oklahoma  1910. 

It  is  a  matter  of  regret  that  the  proceeding 
in  error  must  be  dismissed,  resulting  evi- 
dently from  the  confusion  of  the  practice 
from  the  adoption  of  a  new  Coda  But  this 
is  a  statutory  right,  which  the  defendant  in 
error  may  avail  himself  of,  and,  having  so 
done,  this  court  is  without  any  discretion  in 
the  matter,  as  these  preliminaries  are  Juris- 
dictional. 

The  proceeding  in  error  Is  dismissed.  All 
the  Justices  concur. 


BBISON  et  al.  v.  McKELLOP. 
(Supreme  Court  of  Oklahoma.    Jan.  19,  1914.) 

(Syllaiut  ly  the  Court.) 

1.  Husband  and  Wot  (S  333*)— Aijsnation 
OF  Affections  — BuBDBN  of  Pboof  — Good 
FArrH. 

Id  an  action  by  either  the  husband  or  wife 
against  the  parents  of  the  other  for  alienation 
of  affections,  it  must  appear  that  there  had 
been  a  direct  interference  on  defendant's  part 
sufficient  to  satisfy  the  jury  that  the  alienation 
was  caus^  by  the  defendants,  and  the  burden 
of  proof  is  upon  the  plaintiff  to  show  such  inter- 
ference. 

And  where  the  father  or  mother  is  charged 
with  the  alienation,  the  quo  animo  is  said  to 
be  the  important  consideration,  althouKh  it  ap- 
pears that  a  parent  directly  interferes,  as  by 
giving  to  a  son  or  daughter  advice  on  his  or 
her  domestic  affairs,  the  other  will  have  no  cause 
of  action  against  the  parent,  though  the  re- 
sult of  the  parent's  action  is  the  alienation  of 
the  husband  g  or  wife's  affection,  if  such  parent 
acts  in  good  faith ;  and  the  motive  of  the  parent 
in  such  case  is  presumed  to  be  good  until  the 
contrary  is  proved. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
TTife.  Cent  Dig.  {  1124 ;    Dec  Dig.  g  333.»] 

2.  Husband  and  Wife  (|  333*)— Aubnatioh 
OF  Affections— Quantum  of  Pboof. 

"In  actions  against  parents  of  either  the 
husband  or  wife  of  the  plaintiff,  a  much  strong- 
er rule  prevails  concerning  the  burden  of  proof, 
and  plaintiff  must  not  only  aliow  improper  mo- 
tives of  the  parents,  but  that  the  alienation 
was,  in  a  sense,  maliciously  brought  about 
Where  the  action  is  against  a  stranger,  the 
plaintiff  need  only  show  that  it  was  wrong- 
fully brought  about." 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  1124;   Dec.  Dig.  {  333.*] 
8.  Husband  and  Wife  (8  333*)— Alienation 

OF  Affections — Evidence — Dbolabations. 
The  rule  of  evidence  is  that  the  declara- 
tions of  the  husband,  made  in  the  absence  of 
the  defendant,  as  to  the  cause  of  his  abandon- 
ing or  putting  away  bis  wife,  are  not  admissible, 
nor  the  declarations  of  the  wife,  in  an  action 
for  enticing  away  the  wife. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1124 ;    Dec.  Dig.  §  333.*] 
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4.  AppBid.  AND  Bbbob  (t  1050*)— Obothid  tob 
Reveksai/— Aduission  or  Evidence. 
"The  admission  of  Incompetent  and  imma- 
terial evidence  that  appears  to  have  prejudiced 
the  substantial  rights  of  the  pari?  objecting  to 
the  admission  thereof  is  reversible  error." 
Meek  v.  Daugherty,  21  Okl.  859,  97  Pac  667. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §J  1068,  1009,  4153^157, 
4166;    Dec.  Dig.  §  1050.*] 

6.  Appeai.  akd  Bbbob  (i  1050*)— Gbotjrd  fob 

REVKRSAI/— HEAB8AY    EVIDENCE. 

"Hearsay  evidence  having  been  admitted  on 
the  trial,  which  was  liable  to  inflame  the  minds 
of  the  jury  and  prejudice  them  against  the 
losing  party,  will  cause  reversal  on  review  in 
this  court."  Bash  ▼.  Howald,  27  Okl.  462.  112 
Pac.  1125. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1068.  1069,  4153-4167. 
4166;    Dec.  Dig.  |  1050.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty; Farrar  L.  McCain,  Judge. 

Action  by  Evelyn  McKellop  against  Susie 
Brlson  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error,  {md  from  a  de- 
nial of  their  petition  for  a  new  trial  for  new- 
ly discovered  evidence,  they  appeaL  Bevera- 
ed  and  remanded. 

N.  A.  Gibson,  of  Muskogee  (W.  G.  Robert- 
son, of  Muskogee,  of  counsel),  for  plaintiffs 
in  error.  S.  M.  Butherford  and  Bailey, 
Wyand  &  Moon,  all  of  Muskogee,  and  Alvln 
F.  Molony,  of  Seattle,  Wash.,  for  defendant 
in  error. 


HABRISON,  a  No.  3190  was  an  action 
by  Evelyn  McKellop  against  Susie  and  W.  M. 
Brlson  for  damages  for  willfully  and  malici- 
ously alienating  the  affections  of  her  hus- 
band, Guy  McKellop.  Susie  Brlson  was  the 
mother,  and  W.  M.  Brlson  the  stepfather,  of 
Guy  McKellop.  The  cause  was  tried  In 
March,  1911,  and  Judgment  rendered  in  favor 
of  Evelyn  McKellop  in  the  sum  of  $10,000, 
$5,000  of  which  were  for  actual  and  $5,000 
for  exemplary  damages.  This  judgment  was 
appealed  from  by  Susie  and  W.  M.  Brlson, 
and  the  cause  filed  In  this  court  October  in, 
1911.  Before  the  appeal  was  filed,  however, 
to  wit,  on  July  3,  1911,  Susie  and  W.  M. 
Brlson,  defendants  below,  filed  a  petition  for 
a  new  trial  on  the  grounds  of  newly  discov- 
ered evidence,  and  from  the  judgment  of  the 
court  at  a  later  date  denying  a  new  trial, 
they  appeal  to  this  court,  such  cause  being 
No.  3896,  and  by  agreement  the  two  causes 
are  consolidated. 

While  a  determinaUpn  of  the  questions  pre- 
sented in  No.  3190  are  to  an  extent  affected 
by  the  subsequent  developments  in  No.  3896, 
yet  in  order  to  dispose  of  the  questions  pre- 
sented in  each  case  clearly,  we  will  first  con- 
sider those  presented  in  No.  8190.  There 
are  a  number  of  assignments  of  error  con- 
tended for;  but  as  there  are  some  decisive 
piwpositlons   involved,    a    determination   of 


which  disposes  of  the  other  assignments,  we 
will  not  notice  each  assignment  separately. 

[1]  To  begin  with,  let  it  be  borne  In  mind 
that  the  action  was  brought  against  defend- 
ants for  willfully  and  maliciously  alienat- 
ing the  affections  of  plalntifTs  husband  and 
causing  divorce  proceedings.  In  cases  of  this 
character  it  is  well  settled  as  a  general  rule, 
and  we  think  a  wise  and  just  one,  that  re- 
covery cannot  be  had  unless  it  appears, 
^ther  from  positive  testimony  or  by  strong 
valid  Inference,  that  the  acts  complained  of 
were  inspired  by  malice;  that  the  motive 
was  willful  and  malicious.  See  Cyc.  1619, 
1620;  15  Am.  &  Eng.  (2d  Ed.)  66,  67;  3  El- 
liott on  Et.  {  1643,  and  cases  cited  in  notes 
supporting  the  text  in  each  of  the  above  au- 
thorities. Also  Beed  V.  Reed,  6  Ind.  App. 
317,  33  N.  E.  038,  51  Am.  St  Rep.  310;  West- 
lake  V.  Westlake,  34  Ohio  St  621,  32  Am.  Rep. 
397 ;  Hutcheson  v.  Peck,  6  Johns.  (N.  T.)  196 ; 
Tucker  v.  Tucker,  74  Miss.  93,  19  South.  955, 
32  r,.  H.  A.  623 ;  Multer  v.  Knlbbs,  193  Mass. 
656,  79  N.  a  762,  9  L.  R.  A.  (N.  S.)  322;  9 
Ann.  Cas.  958;  Brown  v.  Brown,  124  N.  C.  19, 
92  S.  B.  320,  70  Am.  St  Rep.  574;  Leavell  v. 
Lea  veil,  122  Mo.  Aw).  654,  99  S.  W.  460; 
Cornelius  v.  Cornelius,  233  Mo.  1,  135  S.  B. 
65;  Zimmerman  v.  Whiteley,  134  Mich.  39, 
95  N.  W.  989;  Beisel  v.  Gerlach,  221  Pa.  232, 
70  AtL  721,  18  L.  R.  A.  (N.  S.)  516. 

[2]  It  is  also  a  fundamental  principle  of 
pleading  that  the  burden  is  upon  the  plaintiff 
to  prove  the  facts  necessary  to  a  recovery, 
and  in  actions  of  this  character,  especially 
In  actions  by  either  the  husband  or  wife 
against  the  parents  of  the  other,  the  burden 
is  heavier,  and  the  degree  of  proof  required 
stronger,  than  In  ordinary  actions,  or  even 
in  actions  of  this  character  against  a  stran- 
ger. ElUott  on  Ev.  (volume  3,  §  1643)  says: 
"In  actions  against  parents  of  either  the 
husband  or  wife  of  the  plaintiff,  a  much 
stronger  rule  prevails  concerning  the  burden 
of  proof,  and  plaintiff  must  not  only  show 
Improper  motives  of  the  parents,  but  that 
the  alienation  was.  In  a  sense,  maliciously 
brought  about.  Where  the  action  is  against 
a  stranger,  the  plaintiff  need  only  show  that 
it  was  wrongfully  brought  about" 

In  Hutcheson  v.  Peck,  supra,  Obiet  Justice 
Kent  cif  the  Supreme  Court  of  New  York  said: 
"I  am  also  for  a  new  trial.  If  the  defendant 
did  not  stand  in  the  relation  of  father  to 
the  plaintiff's  wife,  I  should  not,  perhaps, 
be  inclined  to  Interfere  with  the  verdict 
But  that  relationship  gives  the  case  a  new 
and  peculiar  Interest ;  this  is  the  first  action 
of  the  kind  I  have  met  with,  brought  against 
the  father.  A  father's  bouse  is  always  open 
tc  his  children ;  and,  whether  they  be  mar- 
ried or  unmarried,  it  is  still  to  them  a  refuge 
from  evil  and  a  consolation  in  distress.  Nat- 
ural affection  establishes  and  consecrates  this 
asylum.     The  father  Is  under  even  a  legal 


Vtat  other  csmi  see  same  tople  and  lectlon  NUMBER  in  Dec  "Dig.  ft  Am.  Dig.  Key-No.  SerlM  ft  Rep'cJndexM 

Digitized  by  LjOOQIC 


JV 


156 


•    1S8  PACIFIC  REPORTER 


(OW. 


obligation  to  maintain  his  children  and 
grandchildren,  If  he  be  competent,  and  they 
unable  to  maintain  themselves;  and,  accord- 
ing to  Lord  Coke,  It  Is  'nature's  profession  to 
assist,  maintain,  and  console  the  child.'  I 
should  require,  therefore,  more  proof  to  sus- 
tain the  action  against  the  father  than 
against  a  stranger.  It  ought  to  appear  either 
that  he  detains  the  wife  against  her  will,  or 
that  be  entices  her  away  from  her  husband, 
from  Improper  motives.  Bad  or  unworthy 
motives  cannot  be  presumed.  They  ought  to 
be  positively  shown,  or  necessarily  deduced 
from  the  facts  and  circumstances  detailed. 
This  principle  appears  to  me  to  preserve.  In 
due  dependence  upon  each  other,  and  to  main- 
tain In  harmony,  the  equally  strong  and 
sacred  Interests  of  the  parent  and  the  hus- 
band." 

In  Multer  ▼.  Knibbs,  supra,  the  Supreme 
Court  of  Massachusetts  said:  "In  an  action 
of  this  kind,  brought  by  a  husband  against 
the  father  of  his  wife,  upon  the  allegations 
that  the  defendant  has  enticed  the  plaintiff's 
wife  away  from  him,  alienated  her  affections, 
persuaded  and  Induced  her  not  to  live  with 
him,  and  has  harbored,  secreted,  .and  con- 
cealed her,  it  is  not  (as  it  might  be  In  an  ac- 
tion against  a  stranger)  enough  to  show  that 
the  defendant  actually  has  performed  -the 
acts  charged,  and  that  they  have  resulted  in 
an  abandonment  of  the  plaintiff  by  his  wife. 
There  is  a  material  difference  between  the 
acts  of  a  parent  and  those  of  a  mere  inter- 
meddler.  Even  in  the  latter  case,  a  defend- 
ant may  disprove  any  Intent  on  his  part,  in 
advising  the  wife,  to  cause  a  separation,  and 
may  show  that  his  advice  was  given  honest- 
ly. Tasker  v.  Stanley,  153  Mass.  148,  26  N. 
E.  417  [10  L.  R.  A.  468].  But  the  rights  and 
the  corresponding  duties  of  a  parent  are 
much  greater  than  those  of  a  stranger,  and 
much  stronger  evidence  is  required  to  main- 
tain an  action  against  him.  *  •  *  And 
the  burden  is  upon  the  plaintiff  to  show  that 
the  defendant  has  been  prompted  by  malice 
ln>what  he  has  said  and  done,  and  to  over- 
come the  presumption  that  he  acted  under 
the  Influence  of  natural  affection,  and  for 
what  he  believed  to  be  the  real  good  of  his 
child.  Bennett  v.  Smith,  21  Barb.  (N.  Y.) 
439;  PoUock  v.  Pollock,  9  Misc.  Rep.  82,  29 
N.  Y.  Supp.  37 ;  White  v.  Ross,  47  Mich.  172, 
10  N.  W.  188;  Westlake  v.  Westiake,  34 
Ohio  St.  621  [32  Am.  Rep.  397] ;  Brown  v. 
Brown,  124  N.  C.  19,  32  S.  E.  320  [70  Am. 
St  Rep.  574] ;  Young  v.  Young,  8  Wash.  81, 
35  Pac.  592;  Reed  v.  Reed,  6  Ind.  App.  317,  33 
N.  B.  638  [51  Am.  St.  Rep.  310]." 

"Direct  'Act  of  Interference. — In  order  to 
sustain  an  action  for  the  alienation  of  the 
husband's  affections  It  must  appear.  In  ad- 
dition to  the  fact  of  aUenatlon  or  the  fact 
of  the  husband's  infatuation  for  the  defend- 
ant, that  there  had  been  a  direct  Interference 
on  the  defendant's  part,  sufficient  to  satisfy 
the  jury  that  the  alienation  was  caused  by 


the  defendant,  and  the  burden  of  proof  is  on 
the  plaintiff  to  show  such  interference. 

"Actions  Against  Husband's  Parents. — A 
distinction  seems  to  be  made  between  an  ac- 
tion against  a  stranger  and  an  action  against 
the  parents  of  the  husband.  Where  the 
father  or  mother  is  charged  with  the  alien- 
ation, the  quo  anlmo  is  said  to  be  the  Import- 
ant consideration.  Parents  are  under  obliga- 
tion by  the  law  of  nature  to  protect  their 
children  from  Injury  and  relieve  them  when 
In  distress,  and  this  obligation  is  recognized 
by  the  common  law.  Accordingly  It  appears 
that,  though  a  parent  directly  Interferes, 
as  by  giving  to  his  son  advice  on  his  domestic 
affairs,  the  wife  will  have  no  cause  of  action 
against  the  parent,  though  the  result  of  his 
action  Is  the  aUenatlon  of  the  husband's  af- 
fections, If  he  acts  In  good  faith;  and  the 
motive  of  the  parent  in  such  case  is  presumed 
to  be  good  until  the  contrary  Is  proved." 
15  Am.  &  Eng.  Enc.  of  Law,  865,  and  notes 
cited. 

Thus  the  burden  was  upon  the  plaintiff  to 
prove,  not  only  that  her  husband's  affections 
were  alienated,  and  that  they  were  alienated 
by  the  defendants,  but  that  they  were  alien- 
ated through  malice.  These  were  the  Issues 
which  plaintiff  tendered,  and  the  Issues 
which  the  law  required  her  to  maintain;  and 
the  burden  was  upon  her  to  maintain  same 
by  a  preponderance  of  competent  testimony 
in  order  to  recover. 

[3]  This  brings  us  to  the  decisive  question 
Involved  in  the  trial,  namely,  the  contention 
that  Incompetent  testimony  was  admitted. 
The  plaintiff  was  permitted,  over  the  objec- 
tion of  defendants,  to  state  what  her  hus- 
band had  told  her  that  his  mother  had  said 
to  him;  such  statements  having  been  made 
some  three  months  after  the  separation  be- 
tween plaintiff  and  her  husband,  and  In  the 
absence  of  either  of  defendants.  Mrs.  Olive 
Hammer,  mother  of  plaintiff,  was  also  per- 
mitted to  testify  to  similar  statements  made 
by  the  husband.  It  is  contended,  however, 
by  counsel  for  defendants  in  error,  that  the 
testimony  of  Mrs.  Olive  Hammer  was  not 
properly  excepted  to;  that  when  Mrs.  Ham- 
mer, mother  of  plaintiff,  was  called  to  the 
stand,  and  asked  as  to  conversations  she  had 
had  with  plaintiff,  counsel  for  defendants 
stated  to  the  court,  "This  goes  in  under  our 
objection,"  and  the  court  replied,  "All  of  this 
testimony  Is  admitted  for  the  one  purpose 
only,  which  I  have  stated,"  the  reason  given 
by  the  court,  "I  am  admitting  this  for  the 
purpose  of  showing  his  feelings  toward  her." 
But  it  is  unnecessary  to  determine  that 
question  here,  for  aside  from  the  testimony 
of  Mrs.  OUve  Hammer,  the  testimony  of 
plaintiff  herself,  which  was  duly  excepted  to, 
was  clearly  Incompetent  and  decidedly  preju- 
dicial to  the  rights  of  defendants. 

In  Westlake  v.  Westlake,  34  Ohio  St  634, 
32  Am.  Rep.  397,  which  was  an  action  by  the 
wife  against  the  parents  of  her  husband. 
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the  Supreme  Gbnrt  of  Ohio  said:  "Did  the 
court  err  in  admitting  the  declaration  of  the 
husband,  made  in  the  absence  of  the  defend- 
ant, to  the  effect  that  the  defendant  was 
doing  all  he  could  to  bring  about  a  separation 
between  the  plaintiff  and  her  husband?  We 
think  it  did.  This  was  clearly  hearsay  testi- 
mony, and  nothing  else.  In  an  action  for 
enticing  away  the  plaintiff's  wife,  the  decla- 
rations of  the  wife  are  not  admissible  In  evi- 
dence. Wlnsmdre  v.  Qreenbank,  WlUes,  677. 
The  confessions  of  the  wife,  in  an  action 
by  the  husband  against  her  sedncer,  are  not 
evidence  against  the  d^endant.  BnlL  N.  P. 
28.  So,  In  an  action  against  a  third  party 
for  inducing  the  plaintiff's  husband  to  send 
her  away,  the  declarations  of  the  husband, 
made  in  the  absence  of  the  defendant^  are  not 
admissible  in  evidence.  Did  the  court  err  In 
refusing  to  charge  that,  to  entitle  the  plain- 
tiff to  recover,  the  defendant  must  have 
maliciously  caused  the  separation  of  the  hus- 
band and  wife?  This  charge  ought  to  have 
been  given.  *  •  •  For  error  In  admitting 
the  declarations  of  the  husband,  and  in  refus- 
ing to  charge  as  requested,  the  Judgment 
must  be  reversed,  and  the  cause  remanded  to 
the  court  of  common  pleas  for  a  new  trial." 
This  has  become  the  general  rule  in  such 
cases..  See  Stanley  v.  Stanley,  27  Wash.  570, 
68  Pac.  187;  LeaveU  v.  LeaveU,  122  Mo.  App. 
ffii4,  99  S.  W.  460. 

In  1  Enc  of  Bv.  the  rule  is  stated  thus: 
"Except  as  hereinbefore  stated,  the  declara- 
tl9ns  of  the  husband,  made  In  the  absence 
of  the  defendant,  as  to  the  cause  of  bis  aban- 
doning or  putting  away  his  wife,  are  not  ad- 
missible, nor  the  declarations  of  the  wife 
in  an  action  for  enticing  away  the  wife." 
Page  749  and  authorltl^  dted  in  notes. 

(41  Hence,  Inasmuch  as  this  testimony  was 
inadmissible,  and  this  court  being  unable  to 
estimate  the  extent  to  wtdch  it  prejudiced  the 
substantial  rights  of  defendants,  and  being 
unable  to  say  what  the  verdict  would  have 
been  with  this  Incompetent  testimony  elim- 
inated, we  must  abide  the  rule  heretofore  set- 
tled by  tbls  court  that:  "The  admission  of 
Incompetent  and  immaterial  evidence,  that 
appears  to  have  prejudiced  the  substantial 
rights  of  the  party  objecting  to  the  admission 
thereof,  is  reversible  error."  Meek  v.  Daugh- 
erty,  21  Okl.  859,  97  Pac.  557. 

[S]  "Hearsay  evidence,  being  admitted  on 
the  trial,  which  was  liable  to  Inflame  the 
minds  of  the  jury  and  to  prejudice  them 
against  the  losing  party,  will  cause  reversal 
on  review  in  this  court"  Bash  v.  Howald, 
27  Okl.  462,  112  Pac.  1126.  Also  Jackson  v. 
Thornton,  8  Okl.  331,  58  Pac.  951;  Bamett  v. 
Ruyle,  9  Okl.  635,  60  Pac.  243;  Boise  v.  A.,  T. 
&  S.  F.  R.  Co.,  6  Okl.  243,  51  Pac.  662. 

It  is  also  contended  that  the  substantial 
rights  of  defendants  were  prejudiced  by 
plaintiff,  while  a  witness  on  the  stand,  being 
asked  by  her  counsel  the  following:  "Q.  Yon 
say  I  advised  you  to  bring  this  suit    I  will 


ask  you  if  you  didnt  advise  with  me  as  to 
what  you  were  going  to  do,  as  to  whether 
you  had  damages  in  the  matter,  or  could 
get  damages?  A.  Yes,  sir.  Q.  I  will  ask  you 
of  I  didn't  advise  you  that  you  had  a  cause 
of  action  against  Mrs.  Brison  for  alienating 
the  affections  of  your  husband?  A.  Yes,  sir." 
This  testimony  was  also  admitted  over  the 
objecdon  of  defendant,  and  duly  excepted  to. 
We  agree  with  cotmsel  for  plaintiff  in  error 
that  this  testimony  was  at  least  "calculated 
to  prejudice  the  defendants  in  the  eyes  of  the 
jury."  It  is  impossible  to  say*  what  effect 
It  may  have  had  on  their  minds.  It  is  not 
unreasonable  to  suppose  that  the  private 
opinion  of  an  attorney  who  is  well  known 
and  esteemed  by  the  jurors  of  his  county, 
who  has  a  reputation  as  a  man  of  honor,  as 
well  as  a  lawyer  of  ability  and  learning, 
would  have  more  or  less  influence  with  the 
jury.  It  Is  true  the  court  In  overruling  the 
objection  to-  this  testimony  said,  "I  will  per- 
mit it  as  a  matter  of  personal  privilege,"  but 
we  are  unable  to  see  wherein  the  reasons  giv- 
en by  the  court  would  cure  the  injury  which 
such  testimony  might  probably  have  inflicted. 
We  should  consider  It  a  very  unsafe  rule  to 
allow  each  attorney  in  every  case  to  testify 
as  to  what  his  private  opinion  was  of  the 
merits  of  the  case.  Such  a  rule  might  ulti- 
mately lead  to  a  mere  weighing  of  the  opin- 
ions of  attorneys,  or  possibly  to  a  mere  test 
of  their  veracity,  either  of  which  cases  might 
give  rise  to  embarrassing  circumstances. 
Now,  the  admission  of  this  testimony  being 
considered  in  the  light  of  the  fact  that  there 
was  some  evidence  which  tended  to  show 
that  the  whole  trouble  between  plaintiff  and 
her  husband  grew  out  of  some  alleged  im- 
proper relations  on  her  part  with  one  Throck- 
morton, and  as  there  Is  no  testimony  what- 
ever that  even  tends  to  show  that  the  de- 
fendants, the  parents,  ever  Interfered  with  the 
domestic  affairs  of  Evelyn  and  Ouy,  or  In 
any  way  advised  them  to  separate  until  after 
the  discovery  of  such  supposed  Improper  re- 
lations, the  juty  might  in  the  absence  of 
the  Incompetent  testimony  which  was  admit- 
ted, have  concluded  that  whatever  part  the 
defendants  did  take  in  the  matter  was 
prompted  solely  from  a  parental  care  for  the 
welfare  of  their  son  and  the  good  name  of 
their  grandchildren,  and  this  condition  of 
the  case  being  viewed  in  the  light  of  the  fact 
that  the  subsequent  petition  for  new  trial 
was  supported  by  afiidavlts  of  14  of  her 
nearest  neighbors  tending  to  show  that  Eve- 
lyn's relations  with  Throckmorton  bad,  for 
more  than  a  year,  been  very  Improper,  and 
considering  the  motives  in  the  former  case, 
and  viewing  them  in  the  light  of  the  evidence 
tendered  in  the  latter  case,  we  believe  a  new 
trial  should  have  been  granted. 

The  judgments  are  therefore  reversed,  and 
the  two  causes  remanded  for  consolidation 
and  retrial. 

PER  CURIAM.   Adopted  in  whole. 
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RALLS  T.  WTAND  et  aL 
(Supreme  Coart  of  Oklahoma.    Jan.  IS,  1914.) 

(BvllaifU  by  the  Cowrt.) 

1.  Statutes  (§  35%*>— RKraaKKDUM  Pktitiow 
— Time  fob  Filing. 

Section  3,  art  6^  WilUama'  Const.,  pro- 
vides: "Referendum  petitions  shall  be  filed  with 
the  Secretary  of  State  not  more  than  ninety 
days  after  the  final  adjournment  of  the  session 
of  the  Legislature  which  passed  the  bill  on 
which  the  referendum  is  demanded.  *  •  » " 
Held  mandatory,  and  that  such  petition  must 
be  filed  with  the  Secretary  of  State  within  90 
days  after  the  final  adjournment  of  the  Leg- 
islature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  {  35%.*] 

2.  States    (§    33*)— LKQiBi^TDBB-^uoBUif— 
Deleoation  of  Poweb. 

Under  section  30,  art.  6,  Williams'  Ann. 
Const,  a  majority  of  each  house  is  necessary 
to  transact  business,  and  the  power  lodged  by 
the  Constitution  in  the  majority  cannot  be  dele- 
gated to  a  minority. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  §  41;   Dec.  Dig.  {  33.  •] 

3.  States  ({  33*)— Leoislatuke— Dki.bqation 
OF  Poweb. 

A  concurrent  resolution  adopted  by  the 
House  on  June  30th  and  the  Senate  on  July 
1st,  directing  that,  upon  the  adjournment  of 
each  on  said  days,  the  said  bodies  should  ad- 
journ until  July  5,  1913  at  12  o'clock  m.,  when 
the  roll  of  each  should  be  called,  and  a  quorum 
not  appearing,  that  the  presiding  ofScers  there- 
of should  adjourn  their  respective  bodies  with- 
out day,  held  to  be  an  unwarranted  delegation 
of  authority  to  a  minority,  and  is  therefore 
void. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  §  41;   Dec  Dig.  |  33.»] 

4.  States    (|  37*)— Legislatdbk— Sessions— 

JOtrBNAI.S. 

The  journals  must  show  proceedings  to  es- 
tablish a  legislative  session.  In  the  absence 
of  such  showing  by  the  journals  there  is  no 
session. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  i  44;  Dec.  Dig.  {  87.*] 

6.  States   (§    37*)— laoisLAXtTBii— Sessions— 

Tebmination. 

Where  the  journals  do  not  show  any  pro- 
ceeding of  the  House  after  the  30th  of  June,  or 
of  the  Senate  after  July  1st,  ^cept  a  meeting 
of  a  minority  of  the  members  of  each  body  on 
July  5th,.  there  was  no  legislative  session  of 
either  body  subsequent  to  June  30th  and  July 
1st,  respectively. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dfg.  §  37.*] 
6.  Statutes    (§    35%*)- Leoislatubb— "Sis- 

SION." 

The  meaning  of  the  word  "session"  is  the 

sitting  of  a  body,  competent  for  the  transac- 
tion of  its  business;  the  time  during  which  it 
is  convened  and  actually  engsKed  in  business ; 
the  time  during  which  a  legislative  body  or  oth- 
er assembly  sits  for  the  transaction  of  business. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec  Dig.  J  35%.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6435-6437;   vol.  8,  p.  7798.] 

Joseph  G.  Ralls  filed  a  protest  against  Ref- 
erendum Petition  No.  28,  State  Question  No. 
65.  The  protest  was  denied  by  Benjamin  F. 
Harrison,  Secretary  ot  State,  and  protestant 
appeals.    Protest  sustained. 


The  Leglslatare  of  the  state  of  Oklahoma 
passed  "An  act  providing  for  the  permanent 
location  of  the  seat  of  gorernmeut  and  capitol 
of  the  state  of  Oklahoma,  and  creating  a 
Board  of  Capitol  Commissioners,  and  defin- 
ing its  powers  and  duties,"  eta,  etc.  Section 
1  of  the  act  provides  that:  "The  seat  of 
government  and  capitol  of  the  state  of  Okla- 
homa shall  be  and  is  hereby  established  at 
Oklahoma  City,  in  the  county  of  Oklahoma, 
In  said  state."  Sess.  Laws  1910-11,  c.  5,  pp. 
5,  6,  7. 

What  is  known  as,  Honse  Bill  No.  72,  en- 
titled "An  Act  providing  for  the  building  of 
the  state  capitol  at  the  seat  of  government  of 
the  state;  making  an  appropriation  therefor, 
and  repealing  sections  2,  3,  4,  6,  6  and  7  of 
chapter  6  of  the  Session  Laws  of  1910  and 
1911,"  was  approved  May  23,  1913.  Sess. 
Laws  1913,  c.  220,  pp.  684r^597. 

A  referendum  petition  was  filed  in  the  of- 
fice of  the  Secretary  of  State  on  October  2, 
1918,  asking  that  "Honse  BlU  No.  72  be  re- 
ferred to  the  people  of  the  state  for  th^r 
approval  or  rejection,  at  the  regular  election 
to  be  held  on  the  3d  day  of  November,  A.  D. 
1914."  This  is  styled  "Referendum  Petition 
No.  28,  State  Question  No.  66,"  and  was  pre- 
sented in  the  office  of  the  Secretary  of  State 
by  Messrs.  Wyand  and  Sweailngen,  the  ap- 
pellees. The  gist  of  the  proposition  in  said 
referendum  petition  is  to  repeal  said  chapter 
220  of  the  Session  Laws  of  1913,  which  is 
House  Bin  72. 

As  against  the  sufficiency  of  said  Refergn- 
dum  Petition,  Joseph  G.  Ralls,  the  appellant, 
filed  with  the  Secretary  of  State,  on  the  llth 
day  of  October,  1918,  a  protest,  and,  after 
notice  by  the  Secretary  to  the  appellees,  a 
hearing  was  had  on  the  6th  day  of  November. 
1913,  and  said  protest  denied,  and  from  this 
decision  an  appeal  was  perfected  to  this  conrt 
by  appellant  An  order  was  made  by  this 
conrt  on  November  26,  1913,  appointing  Mr. 
J.  B.  Dudley  referee,  whose  duty  It  was  "to 
take  testimony  as  to  the  date  on  which  the 
Extraordinary  Session  of  the  Fourth  (Legis- 
lature of  the  state  of  Oklahoma  adjourned, 
and  report  his  findings  of  fact  thereon." 

With  reference  to  the  matter  submitted  to 
him,  the  referee  reports,  and  the  court  adopts 
his  findings,  as  follows: 

"That  on  June  28,  1913,  the  House  of  Rep- 
resentatives adopted  the  following  resolu- 
tion, known  as  House  Concurrent  Resolution 
No.  29,  to  wit:  'Be  it  resolved  by  the  House 
of  Representatives,  the  Senate  concurring 
therein,  that  the  President  pro  Tempore  of 
the  Senate  and  Speaker  of  the  House,  are 
hereby  directed,  upon  the  adjournment  of 
their  respective  houses,  to  adjourn  the  same 
to  the  5th  day  of  July,  1913,  at  12  o'clock  m., 
when  the  roll  of  each  house  shall  be  called, 
and  immediately  thereafter  the  presiding  of- 
ficer of  each  house  shall  cause  the  presid- 
ing officer  of  the  other  to  be  Informed  wheth- 
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er  or  not  a  qnonun  of  Its  body  bas  appeared; 
and  therenpon,  if  a  quorum,  of  the  two  houses, 
respectively,  shall  not  bare  appeared  upon 
such  call  of  the  roll,  the  President  pro  Tem- 
pore of  the  Senate  and  the  Speaker  of  the 
House  of  RepresentatlTes  shall  immediately 
adjourn  their  respective  houses  without  day.' 
(This  resolution  ■was  adopted  by  the  House 
by  71  yeas,  noes  none;  members  absent  26.) 
And  thereupon  the  Speaker  declared  the  reso- 
lution adopted  and  signed  the  same  in  open 
session.     (House  Journal,  pp.  1296,  1297.) 

"That  on  June  30,  1913,  the  concurrent 
resolution  was  adopted  by  the  Senate,  and  a 
committee  was  appointed  to  inform  the  House 
of  such  fact  The  Senate  adjourned  until 
9:30  a.  m.  Tuesdajc,  July  1,  1913.  (Senate 
Journal,  p.  1703). 

"That  on  June  SO,  1913,  the  proceedings 
with  reference  to  the  adjournment  of  the 
House  were  as  follows:  'On  motion  by  Kr. 
Riddle,  the  Speaker  was  instructed  to  ad- 
journ the  House  until  July  5th  under  the 
terms  of  House  Concurrent  Resolution  No. 
29.'    (House  Journal,  p.  1395.) 

"That  on  July  1, 1013,  the  proceedings  with 
reference  to  the  recess  of  the  Senate  were  as 
follows:  'On  motion  of  Senator  Memminger, 
the  Senate  recessed  in  ajccordance  with  House 
Concurrent  Resolution  No.  29,  until  Saturday, 
July  5,  at  12  o'clock  m.'  (Senate  Journal,  p. 
1710.)" 

The  referee,  continuing  his  report,  states 
the  House  proceedings  as  follows:  "Seventy- 
Third  Day's  Session.  Saturday,  July  6, 1913. 
12  o'clock,  m.  The  House  of  Representatives 
met  at  12  o'clock  m.  Joly  5, 1913,  M;r.  Speak- 
er, J.  H.  Mazey,  presiding.  The  roll  was 
called,  which  showed  the  following  members 
presoit:  Asbby,  Bolen,  Brown,  DeFord, 
Haynea,  Veatcb,  Wright,  Mr.  Speaker  (J.  EL 
Maxey),  total  8."  The  same  not  being  a 
quorum,  the  Speaker  informed  the  President 
pro  Tempore  of  the  Senate  of  such  fact,  that 
Is,  that  only  eight  members  were  present,  and 
a  quorum  had  not  appeared.  And  the  Presi- 
dent pro  Tempore  of  the  Senate  sent  a  mes- 
senger to  the  Honae^  Informing  the  House 
Cbat  the  Senate  met  at  12  o'clock  m.,  July  5, 
1913,  and  the  roll  being  called,  only  the  fol- 
lowing members  were  present,  Aycock,  Ed- 
fflondson,  Kendrick,  McMecham,  Tucker,  Van 
Deventer,  a  total  of  0,  and  the  same  not  be- 
ing a  quorum  of  the  Senata  (House  Journal, 
pp.  1386,  1397.) 

That  on  the  same  day,  Jtily  6,  lOlS,  the 
House  of  Representatives  was  declared  ad- 
journed, pursuant  to  said  Concurrent  Resolu- 
tion No.  29.  The  proceedings  with  reference 
'  thereto  are  as  follows:  "And  it  now  appear- 
ing that  a  qnomm  oC  nether  the  House  of 
Representatives  or  the  Senate  of  said  state 
having  appeared  and  answered  the  roll  call, 
the  said  Speaker,  J.  B.  Maxey,  made  the  fol- 
lowing announcement:  'Pursuant  to  House 
Concurrent  Resolution  No.  29,  under  and  by 
virtue  of  the  terms  thereof,  I,  J.  E.  Maxey, 
Speaker  of  the  House  of  Representatives  of 


the  state  of  Oklahoma  having  caused  the  roll 
of  said  House  to  be  called,  and  ascertaining 
that  a  quorum  thereof  did  not  appear,  and 
Is  not  present,  and  having  duly  received  and 
caused  to  be  entered  in  the  Journals  of  this 
House  a  message  from  the  President  pro 
Tempore  of  the  Senate,  advising  me,  and, 
through  me,  the  House  of  Representatives, 
that  a  quorum  of  the  said  Senate  has  not  ap- 
peared, do  hereby  adjourn  said  House  of 
Representatives  of  the  Fourth  Legislature 
of  the  state  of  Oklahoma  without  day,  and 
hereby  declare  the  same  duly  adjourned.'" 
(House  Journal,  pp.  1309,  1400.) 

That  on  said  day,  to  wit,  July  6,  1913,  at 
12  o'clock  m.,  the  Senate  adjourned  without 
day,  pursuant  to  said  Concurrent  Resolution 
No.  29,  the  proceedings  being  as  follows: 
"Oklahoma  (Jlty,  Oklahoma,  Saturday,  July 
5,  1913.  Senate  reconvened  at  12  o'clock  m., 
Saturday,  July  5th,  pursuant  to  recess,  the 
President  pro  Tempore,  Kendrick,  presiding." 
On  roll  call,  a  total  -of  7  senators  answered, 
and  there  were  absent  and  marked  absent  a 
total  of  33.  The  Journal  of  the  69th  day  was 
approved.  There  being  no  quorum  present, 
the  President  pro  Tempore  transmitted  to  the 
Speaker  of  the  House  a  message,  informing 
him  that  the  Senate  met  at  12  o'clock  m., 
July  6,  1913,  pursuant  to  House  Concurrent 
Resolution  No.  29,  and  only  a  total  number 
of  seven  persons  answering,  and  a  quorum 
not  being  present,  the  Senate  adjourned  sine 
die.     (Senate  Journal,  pp.  1711,  1715,  1716.) 

The  referee  reports  that  the  members  of 
the  Senate  and  House  of  Representatives  re- 
ceived pay  from  the  state  of  Oklahoma  to 
and  including  July  5,  1913.  He  finds  that 
there  was  no  session  after  the  respective  ad- 
journment of  the  two  houses,  to  wit,  on 
June  30  and  July  1,  1913,  except  the  session 
of  July  6th,  as  shown  by  the  Journals.  He 
finds,  as  a  matter  of  fact,  that  "all  of  the 
employes  of  the  House  of  Representatives, 
with  a  few  exceptions,  were  discharged  on 
June  80,  1913;  that  practically  all  the  mem- 
bers of  the  House  of  Representatives  settled 
with  the  state  for  the  amount  due  them ;  dis- 
persed on  July  1st  and  2d,  and  went  to  their 
respective  homes,  and  that  none  did  return 
except  those  shown  to  be  present  by  the 
Journal  of  the  House  on  July  5,  1913,  and 
also  makes  the  same  finding  of  fact  as  to 
the  Senate  employes  and  members,  and  far- 
ther concludes  and  finds  that  the  House  of 
Representatives  adjourned  on  June  80,  1913, 
and  the  Senate  adjourned  on  July  1,  1913, 
if  the  powers  and  duties  stated  in  said  Con- 
current Resolution  No.  29  were  void ;  but  if 
they  bad  the  authority  to  pass  such  a  reso- 
lution, then  he  concludes  and  finds  as  a  fact 
that  the  Houses  did  not  adjourn  until  July  5, 
1913." 

It  Is  noted  that  the  House'  Journal  (page 
1395)  fails  to  show  that  the  Speaker  an- 
nounced an  adjournment  of  the  House  from 
Jane  30  to  July  5,  1913,  as  suggested  In  the 
motion  of  Mr.   Riddle.     And  in  effect,   the 
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same  lack  of  official  annonncement  by  the 
President  pro  Tempore  of  the  Senate,  follow- 
ing the  motion  of  Senator  Memminger.  Sen- 
ate Journal,  p.  1710. 

Ledbetter,  Stuart  &  Bell,  Ames,  Chambers, 
Lowe  &  Richardson,  Asp,  Snyder,  Owen  & 
Lybrand,  Stuart,  Grace  &  Cruce,  Burwell, 
Crockett  &  Johnson,  Vaught  &  Ready,  and 
Everest,  Smith  &  Campbell,  all  of  Oklahoma 
City,  Dorset  Carter,  of  Purcell,  and  Tom 
McMechan,  J.  L.  Francis  and  W.  F.  Harn, 
all  of  Oklahoma  City,  for  appellant.  Hep- 
bum  &  Chappell,  Dale  &  Blerer,  and  Tlbbetts 
&  Green,  all  of  Guthrie,  for  appellees.  Mc- 
Adams  A  Haskell,  of  Oklahoma  City,  amid 
curiae. 

RUSSELL, .  Special  Judge  (after  stating 
the  facts  as  above).  In  the  consideration  of 
the  questions  presented  in  this  record,  we 
are  not  unmindful  of  their  Importance  and 
the  gravity  of  the  consequences  to  follow 
whatever  conclusion  is  reached. 

The  powers  of  the  Initiative  and  the  ref- 
erendum reserved  to  the  people  occupy  a 
promlUent  place  in  the  Constitution  and 
laws  of  this  state,  and  their  act,  when  in- 
voking such  irawers,  should  be  guarded  by 
the  courts,  to  the  end  that  whatever  is  their 
due  is  kept  inviolate.  In  the  exercise  of 
such  powers,  it  Is  necessary  that  the  provi- 
sions of  the  Constitution  should  be  adher- 
ed to. 

This  is  an  appeal  from  the  decision  of  the 
Secretary  of  State,  in  which  he  denied  the 
protest  of  the  appellant  against  the  refer- 
endum petition  referred  to  in  the  statement. 
Appellant  presents  various  grounds  in  his 
protest,  but  we  deem  it  only  necessary  to 
consider  such  as  are  strictly  germane  to  the 
issue  deemed  important  by  us  In  the  dispo- 
sition of  this  case.  His  twenty-second  ground 
of  protest  is  that:  "Said  referendum  peti- 
tion was  not  filed  with  the  Secretary  of  State 
of  the  state  of  Oklahoma  within  ninety  (90) 
days  after  the  final  adjournment  of  the  spe- 
cial session  of  the  Fourth  Legislature  of  the 
state  of  Oklahoma,  which  passed  said  bill 
sought  to  be  referred  by  said  referendum  pe- 
tition." Whether  or  not  the  petition  was 
filed  in  time  depends  upon  a  decision  as  to 
when  the  Legislature,  in  fact,  finally  ad- 
journed. 

[1-3]  The  Constitution  of  the  state  of  Okla- 
homa (section  3,  art.  5,  Williams  Ann.  Con. 
p.  29)  is  as  follows:  "Referendum  petitions 
shall  be  filed  with  the  Secretary  of  State  not 
more  than  ninety  days  after  the  final  ad- 
journment of  the  session  of  the  Legislature 
which  passed  the  bill  on  which  the  referen- 
dum is  demanded.  •  •  • "  We  quote  only 
the  portion  of  the  section  referring  to  the 
matter  under  consideration. 

When  is  a  legislative  body  in  session? 
When  did  the  session  of  the  Legislature 
which  passed  the  bill  sought  to  be  referred 
finally   adjourn?     It   is  conceded  that  the 


referendum  petition  waft  filed  with  the  Sec- 
retary of  State  on  the  2d  day  of  October, 
1913,  and  it  is  not  questioned  but  that  the 
referendum  petition,  to  be  filed  in  time,  must 
be  filed  within  90  days  after  the  final  ad- 
journment of  the  session  of  the  Legislature 
which  passed  the  bill  on  which  the  referen- 
dum Is  demanded.  If  the  Legislature  ad- 
journed, say,  on  July  1,  1913,  then  the  con- 
stitutional requirement  of  the  time  of  filing 
the  referendum  petition  has  not  been  com- 
plied with;  but  if  the  final  adjournment  Is 
considered  to  have  taken  place  on  July  5th, 
then,  in  such  case,  the  petition  was  filed 
within  90  days. 

[4,  S]  How  is  tills  matter  to  be  determin- 
ed? How  are  we  to  ascertain  by  the  rules  of 
law,  aided  by  the  procedure  governing  leg- 
islative bodies,  when  a  final  adjournment 
occurs?  In  our  opinion,  it  is  proper  to  in- 
quire into  what  the  L^islature  did  or  at- 
tempted to  do  to  bring  about  adjournment, 
and  in  this  inquiry  we  shall  not  resort  to  pa- 
rol evidence,  as  this  would  be  in  violation 
of  the  rules  of  law,  but  will  limit  the  in- 
quiry to  what  is  shown  by  the  Journals  of 
the  two  houses,  for  "each  house  is  required 
by  the  Constitution  to  keep  a  Journal  of  its 
proceedings,  and,  from  time  to  time,  publish 
the  same." 

It  is  of  primary  moment  that  we  refer  to 
what  has  been  mentioned  as  House  Concur- 
rent Resolution  No.  29,  adopted  by  the  House 
on  June  28th  and  by  the  Senate  on  June 
30th,  and  approved  July  10th,  as  shown  in 
Session  Laws  1913,  p.  732.  This  resolution 
is  set  forth  in  the  statement.  The  sul>stance 
of  its  provisions  are  that  each  house  dele- 
gated to  each  presiding  officer  thereof  the 
power  to  immediately  adjourn  their  respec- 
tive houses  on  the  5th  day  of  July,  1913,  at 
12  o'clock  m.,  if,  upon  the  call  of  the  roll  of 
each  house,  a  quorum  shall  not  have  appear- 
ed, and  such  adjournment  to  be  without  day; 
the  meaning  and  intent  being  that,  upon  the 
happening  of  a  contingency  of  no  quorum, 
the  presiding  officers  should  adjourn  their 
respective  houses  without  day. 

Apropos  of  this,  we  call  attention  to  the 
following  provision  of  the  Coustttntlon: 
" «  •  »  And  a  majority  of  each .  house 
shall  constitute  a  quorum  to  do  business,  but 
a  smaller  number  may  adjourn  from  day  to 
day,  and  may  be  authorized  to  compel  the 
attendance  of  absent  members  in  such  man- 
ner and  under  such  penalty  as  each  house 
may  provide." 

The  resolution,  while  lodging  the  power 
with  the  presiding  officers  of  the  respective 
bodies  to  adjourn  without  day,  deprives 
those  members  who  would  appear  on  July 
6th,  if  less  than  a  quorum,  of  their  constitu- 
tional prerogative  to  adjourn  from  day  to 
day,  and  to  this  extent  it  seems  that  the 
delegation  of  authority  to  a  presiding  offioer 
to  do  an  act  and  denying  to  a  smaller  num- 
ber than  a  quorum  the  power  of  adjourning 
from  day  to  day  la  in  conflict  with  the  spirit 
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and  Intent  of  the  Constitntlon.  While  we 
are  not  aware  of  any  action  of  the  two  hous- 
es girlng  authority  to  a  number  less  than  a 
quonim  to  compel  the  attendance  of  absent 
members,  yet  the  right  of  a  smaller  number 
than  a  quorum  to  adjourn  from  day  to  day 
is  useqolvocally  stated  in  the  Constitution. 

It  cannot  be  determined  from  the  resolu- 
tion whether  the  contingency  provided  for 
ever  occurred ;  that  is,  whether  on  July  5th 
a  quorum  was  or  was  not  present,  and,  be- 
ing silent  in  this  regard,  does  it  not  become 
essential  to  ascertain  from  the  Journals  of 
the  two  houses  the  proceedings,  if  any,  ger- 
mane to  and  involving  an  explanation  there- 
of? To  do  this,  it  is  not  necessary  to  re- 
sort to  parol  evidence  as  to  what  the  pro- 
ceedings were,  or,  as  suggested  by  counsel 
for  appellees,  "to  inquire  of  bootblacks  and 
chat  in  hotel  corridors  as  to  when  the  ad- 
journment took  place,"  but  is  it  not  neces- 
sary and  proper  to  look  to  the  proceedings  as 
recorded  by  the  requirements  of  the  Consti- 
tution, to  inquire  as  to  what  was  done  and 
how  it  was  done,  in  the  attempt  to  conform 
to  the  delegated  powers  in  the  concurrent 
resolution? 

Dnder  the  record  submitted,  it  is  shown 
that  on  June  80,  1913  (House  Journal,  p. 
1433),  a  motion  was  made  that  the  Speaker 
be  instructed  to  adjourn  the  House  until 
July  5th,  under  the  terms  of  the  concurrent 
resolution.  In  Senate  Journal,  p.  1710,  it  is 
shown  that  on  July  1,  1913,  on  motion,  the 
Senate  recessed  in  accordance  with  House 
Concurrent  Resolution  No.  29,  until  Satur- 
day, July  5th,  at  12  o'clock  m.  We  have 
carefully  examined  the  journals,  and  we  do 
not  find  a  record  of  any  declaration  or  an- 
nouncement by  the  presiding  officers  adjourn- 
ing the  bodies  in  resiranse  to  the  suggestions 
contained  in  said  motions,  or  that  the  mo- 
tions were  acted  upon.  From  such  condi- 
tions, it  cannot  be  determined  that  the 
houses,  in  fact,  adjourned  until  July  5th; 
In  other  words,  that  an  adjournment  took 
place,  carrying  them  over  to  July  6th,  or 
such  action  that  would  authorize  their  meet- 
ing on  July  5th,  even  though  the  power  to 
do  so  was  properly  delegated  by  the  resolu- 
tion. To  say  the  least  of  it.  It  is  a  confused 
condition,  and,  as  heretofore  stated,  there  is 
notliing  In  the  resolution  tending  to  show 
that  the  contingency  provided  therein  ever 
occurred,  and  also  the  absence  of  anything 
in  the  journals  showing  that  the  two  houses 
were  declared  adjourned  on  June  30th  and 
July  ist,  respectively,  to  July  5th  leaves  us 
to  conjecture  whether  the  assembling  on  July 
6th  was  with  any  semblance  of  authority, 
bat,  without  determining  the  effect  of  the 
omissions  referred  to,  we  will  treat  this 
matter  as  tf  there  was  an  attempted  ad- 
jonnunent  under  the  terms  of  the  concurrent 
Tesolutlon  to  July  5th. 

Waiving  for  the  moment  a  further  discus- 
sion of  the  questions  involved,  we  will  state 
briefly  the  action  of  the  two  houses  on  July 
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5tb,  and,  in  reviewing  this  matter,  we  do 
not  deem  it  necessary  to  consider  the  action, 
or  the  effect  thereof,  of  the  presiding  officers 
in  settling  with  and  discharging  the  em- 
ployes, or  that  practically  all  the  members 
of  both  houses  left  the  legislative  halls  on 
June  30th  and  July  Ist,  respectively,  and 
did  not  return  to  perform  any  of  the  duties 
devolving  upon  them  as  members  thereof,  as 
this  latter  feature  does  not  enter  into  our 
conclusions.  The  journals  of  either  house  do 
not  show  any  proceedings  in  the  intervening 
days  from,  say,  July  Ist  to  July  5th,  and 
there  is  no  pretense  of  a  legislative  session 
of  either  house  during  those  intervening 
days.  As  is  stated,  the  Constitution  requires 
that  each  house  shall  keep  a  journal  of  its 
proceedings  and  publish  them.  "The  proceed- 
ings, then,  constitute  the  Journals;  one  can 
have  no  existence  without  the  other,  and,  in 
the  absence  of  both,  there  can  be  no  houses. 
The  Journals  must  show  proceedings  to  es- 
tablish a  legislative  session."  People  v. 
Hatch,  33  111.  loc.  dt  156. 

By  House  Journal,  p.  1396,  it  is  shown 
tltat  on  July  6,  1913,  at  12  o'clock  m.,  the 
Speaker,  presiding,  the  roll  was  called  and 
a  total  of  eight  members,  including  the  Speak- 
er, answered,  and  immediately  such  informa- 
tion was  communicated  to  the  President  pro 
Tem.  of  the  Senate,  certifying  to  him  that 
a  quorum  of  the  House  had  not  appeared. 

By  Senate  Journal,  p.  1711,  it  is  shown 
that  on  July  6,  1913,  at  12  o'clock,  m.,  the 
President  pro  Tem.  presiding,  iSie  roll  of 
the  Senate  was  called  and  a  total  of  six 
members.  Including  the  President  pro  Tem., 
answered,  and  immediately  such  informa- 
tion was  communicated  to  the  Speaker  of 
the  House,  that  a  quorum  of  the  Senate  had 
not  appeared. 

We  are  further  advised  by  the  House  and 
Senate  Journals  that  the  presiding  officers 
of  each  body,  having  had  the  roll  of  their 
respective  houses  called,  and  ascertaining 
that  a  quorum  did  not  appear  and  were  not 
present,  did  declare  the  respective  houses  ad- 
journed without  day. 

The  objections  of  appellees  are:  First 
That  the  court  cannot  go  behind  the  concur- 
rent resolution  for  the  purpose  of  inquiring 
whether  the  Legislature  actually  dispersed 
at  a  date  prior  to  July  6,  1913,  the  date 
named  in  said  resolution.  Second.  That  the 
court  cannot  consider  evidence  tending  to 
impeach  such  concurrent  resolution,  or  tend- 
ing to  impeach  the  journals  of  the  House  and 
Senate,  nor  inquire  into  the  motives  of  the 
Legislature  in  passing  such  resolution,  or 
making  such  journal  entries.  These  two 
propositions  present  the  gravamen  of  the 
complaint  by  appellees  in  the  matter  treated. 

We  answer  that  the  concurrent  resolution 
was  adopted  by  the  House  on  the  28tb  day 
of  June,  and  by  the  Senate  on  the  30th  day 
of  June,  and  we  are  not  looking  to  what  oc- 
curred prior  to  the  adoption  of  the  resolu- 
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tlon;  therefore,  In  tbe  language  of  counsel 
for  appellees,  we  are  not  going  "behind"  the 
resolution,  but  are  Inspecting  the  proceed- 
ings, as  shown  by  the  Journals  of  the  two 
bouses,  subsequent  to  the  adoption  of  tbe  res- 
olution, In  order  to  understand  therefrom 
what  was,  or  was  not,  done,  or  whether  the 
action  of  the  two  bouses  was  such,  evidenced 
by  the  proceedings,  as  would  enable  an  un- 
derstanding of  the  resolution.  Hence  we 
say  we  are  not  in  conflict  with  the  rule  stat- 
ed in  MarshaU  Field  v.  Clark,  143  U.  S.  649, 
12  Sup.  Ct.  495,  36  L.  Ed.  294,  and  which  has 
also  been  announced  in  A.,  T.  &  S.  F.  Ry.  Co. 
T.  State,  28  Okl.  94,  113  Pac.  921,  40  L.  R. 
A.  (N.  S.)  1. 

The  resolution  is  not  self-executing  or  self- 
explanatory,  hence  there  exists  a  legal  com- 
pulsion that  Its  terms,  providing  for  tbe  con- 
tingency mentioned,  did  or  did  not  occur  or 
arise,  be  understood.  By  Its  terms.  If  on 
July  5th  a  quorum  Is  not  present,  the  pre- 
siding ofllcers  shall  Immediately  adjourn  their 
respective  houses  without  day.  Without  In- 
voking the  aid  of  the  Journals,  how  Is  It  pos- 
sible to  determine  this  matter,  they  being  a 
part  and  parcel  of  whatever  Is  Intended  by 
the  concurrent  resolution? 

We  have  already  stated  the  action  of  tbe 
Houses  on  June  30th  and  July  1st,  respec- 
tively. This  Is  shown  by  the  Journals,  and 
not  by  any  attempt  at  parol  or  other  like  evi- 
dence. If  there  was  no  session  of  the  Leg- 
islature In  legal  contemplation  subsequent  to 
July  1st,  then  It  follows  that  there  was  a 
final  adjournment  on  that  day. 

There  Is  no  effort  to  Impeach  the  concur- 
rent resolution,  only  to  question  the  powers 
sought  to  be  delegated  by  it;  nor  Is  there 
any  effort  tending  to  Impeach  the  Journals  of 
the  two  houses,  nor  Inquire  Into  the  motives 
of  the  Legislature  in  making  such  resolution. 
As  stated,  we  simply  go  to  the  Journals— the 
proceedings  of  the  two  houses — In  an  effort 
to  ascertain  what  was,  or  was  not,  done.  If 
by  the  Journals  it  can  be  determined  whether 
there  was  a  session  or  no  session,  as  is  con- 
templated and  required  by  the  law,  then,  in 
our  Judgment,  we  have  reached  a  finality  of 
the  question  at  issue. ' 

The  two  propositions  of  appellees  suggest 
principles  or  rules  of  law  which  may  or  may 
not  be  applicable  under  a  given  case  stated, 
but  we  do  not  think  they  apply  to  the  con- 
dition of  affairs  disclosed  by  this  record,  and 
we  mean  by  the  record  the  proceedings  of  the 
two  houses.  Parol  or'  other  such  extrinsic 
evidence  Is  not  appealed  to  or  allowed  to 
Impeach  the  Journals  or  acts  of  the  Legisla- 
ture. Nor  is  there  any  attempt  made  to  use 
tbe  Journals  to  Impeach  an  act  of  the  Legis- 
lature. 

[(]  Tbe  Constitution,  {  3,  art  6  (supra), 
requires  the  petition  to  be  filed  not  more 
than  90  days  after  the  final  adjournment  of 
the  session.  It  therefore  becomes  necessary 
to  determine  the  meaning  ascribed  by  the 


law-writers  and  lexicographers  to  tbe  word 
"Session." 

"Session,"  as  defined  in  Abbott's  Law  Dic- 
tionary, is:  "A  sitting;  sometimes  nsed  for 
the  time  during  which  any  body  of  persons 
or  tribunal  is  organized,  competent  for  trans- 
action of  its  business;  in  other  connections, 
the  time  during  which  it  is  convened  and  ac- 
tually engaged  in  business.  *  •  •"  We 
conclude  that  it  must  be  such  a  sitting  or  ses- 
sion, according  to  this  authority,  as  la  com- 
petent for  the  transaction  of  business.  Un- 
der the  Constitution  of  Oklahoma,  it  requires 
a  majority  of  each  house  to  do  business,  and 
as  a  necessary  corollary,  it  cannot  be  termed 
a  session  in  the  absence  of  a  suflSclent  nnnr- 
ber  to  do  business.  In  other  words,  a  minori- 
ty of  either  house  cannot  transact  business, 
and  this  view  is  in  keeping  with  the  provi- 
sion of  the  Constitution  permitting  a  smaller 
number  than  a  quorum  to  adjourn  from  day 
to  day  merely. 

Black's  Law  Dictionary  gives  this  defini- 
tion of  a  "session":  "The  sitting  of  a  court, 
legislature,  council,  commission,  etc.,  for  the 
transaction  of  its  proper  business.    «    «    •  " 

Mr.  Bouvier,  In  defining  "session,"  says: 
"The  time  during  which  a  legislative  body,  a 
court,  or  other  assembly,  sits  for  the  transac- 
tion of  business;  as  a  session  of  Congress, 
etc.,  etc."  People  ex  reL  v.  And.  Pub.  Acc'ts, 
64  111.  86. 

The  Ency.  of  Plead.  &  Prac.  vol,  21,  pp. 
559,  560,  says:  "A  session  of  court  Is  tbe 
time  during  a  term  in  which  the  court  sits 
for  the  transaction  of  business." 

The  Century  Dictionary  includes  the  fol- 
lowing among  the  word's  (session)  meaning: 
"The  sitting  together  of  a  body  of  individ- 
uals for  tbe  transaction  of  business;  the  sit- 
ting of  a  court,  academic  body,  council,  1%- 
islature,  etc.,  of  the  actual  assembly  of  the 
members  of  these,  or  any  smaller  body,  for 
the  transaction  of  business.  As  tbe  court  is 
now  in  session  (that  is,  the  members  are  as- 
sembled for  business);  the  time,  space  or 
term  during  which  a  court,  council,  legisla- 
ture or  the  Uke,  meets  dally  for  business,  or 
transacts  business  regularly,  without  break- 
ing up.    •    •    • " 

The  word  "session"  as  used  in  the  Consti- 
tution of  Minnesota,  art.  4,  S  11,  providing 
that  "Within  three  days  after  the  adjourn- 
ment of  the  Legislature,  the  Governor  may 
approve,  sign  and  file  in  the  office  of  the 
Secretary  of  State  any  act  passed  during  the 
last  three  days  of  the  session"  means  the 
actual  assemblage  of  the  Legislature  for 
business.  Farwell  Co.  v.  Mathels  (O.  C.)  48 
Fed.  363,  364.  It  is  held  in  that  case,  in- 
speaking  of  the  word  "session,"  that:  "The 
prime  definition  of  this  word,  when  applied 
to  a  legislative  body,  is  the  actual  sitting  of 
the  members  of  such  body  for  the  transaction 
of  business." 

It  is  held  in  People  v.  Fancher,  60  N.  Y. 
loc.  dt  294,  that:   "The  session  of  the  Sen- 
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ate,  like  the  sessions  of  the  Leglslatnre  or  of 
Congress,  or  the  term  of  a  conrt,  continues, 
notwithstanding  repeated  recesses  or  ad- 
journments, until  the  final  close  or  end  In 
some  way  provided  by  law.  It  Is  true  that 
should  the  Senate  not  come  together  pursu- 
ant to  the  adjournment,  and  so  the  session 
fail  (and  that  that  will  not  be  the  case  can- 
not now  certainly  be  known),  the  question 
will  arise  whether  the  session  did  not,  in 
fact,  terminate  on  the  10th  day  of  September, 
the  day  of  the  last  adjournment" 

If  it  Is'  not  a  Senate  or  a  legislatlTe  body 
wlthoot  the  presence  of  a  quorum,  does  not 
the  question  arise  In  this  case  whether  the 
session  did  not,  in  fact,  terminate  on  the  Ist 
day  of  July,  the  day  of  the  last  adjournment, 
as  there  was  no  coming  together  afterwards? 
It  seems  to  us  to  be  the  inevitable  conclu- 
sion reached  by  all  the  anthorltles  at  our 
command,  and  the  reasoning  given  by  them 
Induces  a  similar  concloslon  on  our  part, 
that  a  legislative  body  is  in  session  only  when 
it  is  prepared  to  transact  business.  The 
criterion  is,  not  that  there  is  business  to  be 
done,  bat  it  Is,  Is  there  a  constitutional  quo- 
rum, competent  to  transact  business?  In 
support  of  this,  we  can  Invoke  the  rule  that 
applies  to  and  defines  sessions  of  a  court. 
How  can  there  be  such  a  thing  as  a  con- 
structive session  of  a  court,  or  a  constructive 
session  of  the  Legislature?  What  is  requir- 
ed to  have  a  session  of  the  Legislature,  if  not 
a  qnonim  of  its  bodies?  What  is  required 
to  have  a  session  of  the  court,  if  not  the 
presence  of  the  judge? 

In  the  case  of  Delafield  et  aL  t.  Louis 
Mercer  Const  C!o.  et  al.,  115  N.  C.  21,  20  S. 
E.  167,  it  is  held:  "There  is  no  court  when 
there  is  no  judge  to  hold  it,  and  there  can 
be  no  constructive  session  after  he  has  left" 

In  the  case  of  Wight  v.  Wallbaum  et  al., 
39  111.  554,  where  the  question  involved  was 
when  a  term  of  court  adjourned,  the  court 
was  in  session  on  August  23d,  on  which  date 
it  adjourned  ^  until  the  next  day,  and  the 
judge  not  returning  the  next  day,  the  sheriff 
and  clerk  met  and  adjourned  the  court  from 
day  to  day.  The  term  of  the  court  at  which 
the  Judge  thus  absented  -himself  lasted  until 
some  time  in  September,  but,  the  judge  not 
returning  after  the  23d  of  August,  It  was 
held  in  that  case  that  the  adjournments  by 
the  clerk  and  sheriff  were  invalid,  and  that 
the  adjournment  of  the  conrt  became  final 
on  the  23d,  although,  in  that  case,  the  judge 
himself  had  adjourned  the  court  until  the 
24th,  the  day  following  his  absence.  The 
court  says:  "After  the  23d,  for  the  want  of 
a  judge,  no  legal  business  could  have  been 
transacted,  and  for  that  reason  the  conrt 
stood  adjourned.  The  judge  who  opened  the 
court  might,  no  doubt,  have  adjourned  to  a 
specified  day,  had  the  business  of  the  court 
required  it,  and  business  might  have  been 
regularly  resumed  at  that  time.  The  judge 
had  no  power  to  authorize  the  ministerial 
officers  of  the  court  to  exercise  judicial  pow- 


ers, even  in  opening  and  adjourning  the 
court  They  not  having  such  authority,  and 
the  court  not  having  been  opened  on  the  24tb 
by  a  judge  authorized  to  exercise  the  juris- 
diction of  the  court,  it  stood  adjourned  aft- 
er the  23d,  and  that  must  be  regarded  as  the 
last  day  of  the  term."  In  that  case,  the 
judge,  being  on  the  bench  on  August  23d,  ad- 
journed the  court  until  the  next  day,  and  be 
not  returning  during  the  remainder  of  the 
term,  it  was  held  that  the  session  ended  on 
the  23d,  and  for  two  reasons — it  required  the 
presence  of  the  judge  to  transact  business, 
and  there  could  not  be  delegated  to  the  min- 
isterial officers  of  the  court  the  power  to  ad- 
journ it  from  day  to  day. 

Under  the  statutes  of  Oklahoma,  the  sher- 
iff is  authorized,  in  the  absence  of  the  judge 
on  the  first  and  second  days  of  the  beginning 
of  the  term,  to  adjourn  the  court  until  the 
third  day  thereof,  at  which  time,  a  judge  not 
appearing,  the  term  lapses. 

After  the  Ist  day  of  July,  1913,  there  was 
no  reassembling  of  the  Legislature.  Like 
the  judge,  it  did  not  return.  There  was  no 
session  without  its  presence.  It  is  true  that 
a  small  number  of  each  house,  being  a  small 
per  cent  thereof,  met,  and  we  are  authorized 
to  infer  that  those  who  did  meet  met  with 
the  pre-existing  luiowledge  that  a  quorum 
would  not  be  present,  and,  since  the  concur- 
rent resolution  undertook  to  delegate  to  the 
presiding  officer  of  each  house. the  power  to 
meet  and  adjourn  on  the  6th  day  of  July, 
we  do  not  understand  the  necessity  existing 
for  seven  others  of  the  lower  house,  and  five 
others  of  the  senate  to  appear.  The  thing 
that  was  to  be  done  was  confided  alone  to 
the  presiding  officers,  without  any  right  or 
power  upon  the  part  of  any  others  who  might 
be  present,  less  than  a  quorum,  to  even  ob- 
ject or  to  urge  a  going  over  from  day  to  day. 
Under  our  Constitution,  the  presiding  officer 
of  each  house  is  a  member  of  such  body.  He 
is  simply  one  personage;  and  yet  it  is  insist- 
ed that  these  two  perscns  can  be  vested  with 
legislative  power,  with  the  transaction  of 
business,  with  the  adjournment  sine  die, 
which,  in  itself,  is  a  transaction  of  most  im- 
portant business,  because  from  that  date 
hinges  much  that  is  important  In  the  perfect- 
ing of  legislation  or  carrying  Into  effect  acts 
of  the  Legislature  and  duties  devolving  up- 
on tlie  Governor. 

If  a  minority,  acting  under  the  concurrent 
resolution  (and  the  Si)eaker  is  certainly  a 
minority)  can  adjourn  the  House  sine  die, 
why  caimot  any  other  minority,  in  order  to 
block  legislation  and  disrupt  a  session,  meet 
before  a  quorum  can  assemble  and  adjourn 
the  body  sine  die?  If  the  concurrent  resolu- 
tion could  delegate  to  the  presiding  officers 
the  authority  to  meet  on  a  certain  day,  call 
the  roll,  and,  no  quorum  answering,  to  ad- 
journ the  body  sine  die,  why  cannot  he  be 
delegated  to  transact  other  business,  and 
thus  save  the  expense  and  Inconvenience  of 
an  organized  assembly?    In  the  language  of     j 
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Mr.  Justice  Breese,  we  ask:  "Can  it  be  that, 
by  a  legal  fiction,  the  Legislature  will  be 
deemed  In  session,  when,  in  fact,  there  is  no 
such  organized  or  assembled  body?"  How 
can  a  body  be  in  session  when  it  is  not  in 
session?  Is  the  matter  of  session  a  fiction 
of  the  law  and  a  semblance  of  duty  done  or 
discharged  when  there  is  no  one  present  to 
do  the  duty,  or  even  present  to  perfect  or 
suggest  what  should  or  should  not  be  done? 

When  the  two  houses  closed  their  ses- 
sions on  June  30th  and  July  Ist,  respectively, 
it  was  clearly  the  Intention  not  to  return 
for  any  further  session.  We  think  the  con- 
current resolution  definitely  states  the  pur- 
pose of  both  houses  not  to  reassemble  on  the 
5th  of  July,  and  there  being  no  appearance 
of  any  members  for  any  purpose  in  the  in- 
tervening days  and  their  failure  to  appear 
on  the  5th  leads  inevitably  to  the  conclusion 
that  the  Leglslatare  meant  by  such  resolu- 
tion to  do  exactly  what  it  did,  adjourn  on 
July  1st,  at  latest.  The  purpose  not  to  re- 
turn is  made  manifest  by  the  fact  that  they 
did  not  return,  and  it  likewise  supports  the 
conclusion  that  they  did  not  intend  to  re- 
turn, but,  as  a  matter  of  fact,  regarded  the 
session  of  June  30th  and  July  let  as  a  ter- 
mination of  the  extraordinary  session  of 
the  Legislature.  The  resolution  shows  the 
purpose  to  disperse;  the  Journals  evidence 
the  fact  there  were  no  other  meetings  (as 
what  is  called  a  meeting  on  July  5th  cannot 
be  regarded  as  a  session  or  meeting  of  the 
Legislature),  and  there  being  a  dispersal  of 
the  two  bodies,  as  heretofore  stated,  such 
act,  under  this  record,  constituted  a  final 
adjournment,  and  by  such  act  all  claim  as  a 
legislative  body  was  relinquished,  and,  be- 
ing relinquished,  constituted  an  end  to  the 
session,  for  "a  l^^lative  body  has  adjourned 
when  it  has  dispersed." 

At  the  risk  of  being  tedious  or  of  repeat- 
ing, and  as  a  resume  of  what  has  been  said, 
in  conclusion,  we  are  impressed  with  the  cor- 
rectness of  the  proposition  that  when  a  Leg- 
islature is  in  session  its  acts  speak  through 
its  Journals.  If  its  journals  are  silent,  there 
is  no  session,  and  there  can  be  no  such  ses- 
sion as  is  contemplated  by  the  law  and  com- 
mon sense,  unless  there  be  a  suQlclent  num- 
ber to  transact  business.  A  dispersal  of  a 
body  ends  its  life,  and  it  cannot  be  kept 
alive  by  any  such  delegation  of  authority. 
The  same  principle  controls  this  reasoning  as 
applied  to  a  court  If  the  Judge  of  a  court, 
during  a  term  thereof,  vacates  the  bench  and 
his  district  and  his  duties,  he  cannot  keep 
alive  the  term.  The  last  day  of  bis  sitting 
and  transacting  business  is  the  end.  He,  in 
I>erson,  must  adjourn  that  court  to  a  given 
day  of  that  term,  and  he  cannot  delegate  the 
authority  to  some  one  else  to  keep  alive  the 
term  of  the  court  It  must  be  an  act  of  the 
court  that  preserves  the  life  of  the  term,  and 
not  a  delegated  act.  It  must  be  an  act  of 
the  Legislature,  acting  through  a  quorum  of 
each  house,  to  adjourn  for  a  longer  term  than 


three  days.  It  must  be  an  adjournment  that,' 
upon  its  reassembling,  there  is  a  continuity 
in  the  purpose  and  in  the  act  which,  in  it- 
self, shows  a  continued  existence  of  session. 
There  was  a  dispersal;  there  was  no  re- 
assembling; there  is  no  continuity  in  the  pur- 
pose to  discharge  duties;  and,  such  b^ng 
the  case,  the  session  terminated  by  the  dis- 
persal. 

The  minority  on  the  6th  day  of  July,  1913, 
undertook,  by  an  unwarranted  act,  to  give 
Ufe  and  validity  to  the  edict  of  a  body  that 
was  functus  officio.  We  are  forced  to  the  con- 
clusion that  the  30th  day  of  June  was  the 
end  of  the  session  of  the  House,  and  that  the 
1st  day  of  July  was  the  end  of  the  session  of 
the  Senate,  and,  at  best,  there  was  no  session 
of  the  Legislature  of  Oklahoma  after  the  1st 
day  of  July.  We  therefore  hold  that  there 
was  a  final  adjournment  of  the  special  ses- 
sion of  the  Fourth  Legislature  of  the  state 
of  Oklahoma,  which  passed  the  bill  sought 
to  be  referred  by  said  Referendum  Petition 
No.  28,  State  Question  No.  60,  at  latest,  on 
July  1,  1913;  that  said  referendum  petition, 
filed  on  October  2, 1913,  with  the  Secretary  of 
State,  was  not  filed  within  90  days  after  the 
final  adjournment  of  the  session  of  the 
Legislature,  as  required  by  the  Constitution ; 
and  we  further  hold  that  the  protest  of  ap- 
pellant that  said  referendum  petition  was 
not  filed  with  the  Secretary  of  State  in  the 
time  required  by  the  Constitution  of  Oklaho- 
ma was  well  taken,  and  that  no  election 
can  be  hdd  upon  said  referendum  petition, 
and  that  said  House  Bill  No.  72  remains  In 
force  and  effect 

The  conclusion  we  have  reached  upon  the 
point  discussed  eliminates  all  other  ques- 
tions presented  in  the  record  and  renders  a 
reference  to  them  unnecessary. 

The  judgment  of  the  court  therefore  is  that 
the  i)etition  for  referring  said  act  is  void,  for 
the  reason  that  the  same  was  not  filed  with 
the  Secretary  of  State  within  the  time  re- 
quired by  the  Constitution,  /and  that  the 
protest  filed  against  said  petition  be  and  the 
same  is  hereby  sustained. 

HATES,  0.  J.,  aild  TURNER  and  LOOF- 
BOURROW,  JJ.,  and  ROBERTSON,  Special 
Judge,  concur. 

BARP  V.  RILBT. 

(Supreme  Court  of  Oklahoma.    Jan.  IS,  1914.) 

Action  between  J.  H.  Barp  and  Ben  W.  Riley. 
From  dedsion  of  Benjamin  F.  Harrison,  Sec- 
retary of  State,  denying  protest  of  Earp  against 
Referendum  Petition  No.  27,  State  Question 
No.  64,  Earp  appeals.  Protest  of  appellant 
sustained. 

McAdams  Sc  Haskell,  of  Oklahoma  City,  for 
appellant  H.  L.  Fogg,  of  El  Reno,  for  appel- 
lee. 

PER  CURIAM.    This  is  an  appeal  from  the 

decision  of  the  Secretary  of  State,  denying  pro- 
test of  appellants  againat  Referendum  Petition 
No.  27,  State  Question  No.  Qi,    This  VPeal 
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presents  the  tame  tacts  and  the  aame  qoes- 
tions  of  law  presented  to  this  court  and  con- 
sidered and  determined  in  Joseph  G.  Ralls  v. 
J.  E.  Wyand  et  al.,  138  Pae.  158,  decided  at 
this  term,  but  not  yet  officially  reported.  The 
propoaitionB  of  law  announced  in  that  case  gov- 
ern and  control  the  questions  presented  in  this 
case;  and  upon  the  authority  of  that  case  the 
protest  of  appellant  against  said  referendum 
petition  most  be  and  the  same  is  hereby  sus- 
tained. 


JOHNSON  T.  FILTSCH  et  al.t 
(Snpreme  Court  of  Oklahoma.     May  20,  1913.) 

rSyltotM  by  the  Cowrt.) 

1.  J-QDoiairr  (|  410*>— Vacation— Fbatjd. 

£iqnity  has  jurisdiction  to  vacate  and  set 
aside  judgments  and  orders  of  the  county  court 
in  protiate  cases,  when  such  judgments  and  or- 
ders were  obtained  by  fraud. 

[Bd.  Note.— For  other  cases,  see  Judgment 
Gent  Dig.  i|  770,  777,  778;   Dec  Dig.  S  4lO.»] 

2.  BXXODTOBB   ASJt    ADiamaTRATOBS    (I   516*) 

—  Final  SKTTiJtiatNT  —  SniT  to  Vacate  — 

"DiBKCT  Attack"— "CouLATEBAL  Attack." 
A  suit  brought  for  the  purpose  of  vacating 
mnd  setting  aside  an  order  of  the  county  court 
approving  the  final  settlement  of  an  aidminis- 
Irator  is  a  "direct"  and  not  a  "collateral"  at- 
tack npon  such  order,  although,  in  addition  to 
seeking  to  have  the  order  vacated,  the  plaintiff 
seeks  other  relief  in  the  same  anlt. 

(Sd.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  U  2ig&-2207, 
2220-2232;   Dec.  Dig.  {  516.» 

For  other  definitions,  see  Words  and  Phrases, 
ToL  3,  pp.  2070-2072;  vol.  8,  p.  7637;  vol.  2, 
pp.  1249,  1260 ;    voL  8,  p.  7606.] 

3.  JtTDOMENT    (I    16»)— VALIDITT— PAKTI5S. 

Where  the  evidence  showed  that  a  bank, 
not  a  party  to  the  action,  held  a  note  executed 
by  plainti&,  it  was  error  to  render  a  judgment 
reqairing  defendant  to  surrender  the  note  for 
cancellation,  although  he  was  the  president  and 
managing  omcer  of  the  bank. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  22,  24 ;    Dec.  Dig.  §  16.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Lincoln  County; 
A.  H.  Huston,  Judge. 

Action  by  Theresa  Filtsch  and  others 
against  H.  M.  Johnson,  administrator  of  the 
estate  of  C.  A.  FUtsch,  deceased.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Reversed  and  remanded. ' 

Malcolm  D.  Owen,  of  St  Louis,  Mo.,  and 
Harry  W.  Harris,  of  Chandler,  for  plaintiff 
in  error.  Burford  &  Burford,  of  Outbrie,  for 
defendants  in  error. 


ROSSEB,  C.  The  petition  in  this  case  al- 
leged, in  substance,  that  the  defendant  was 
appointed  administrator  of  the  estate  of  C. 
A.  FUtsch,  deceased;  that  the  plaintiffs  were 
fbe  sole  heirs  of  said  Filtsch,  deceased ;  that 
the  deceased  was  the  owner  of  ten  shares  of 
stock  in  the  First  National  Bank  of  Chandler, 
and  that,  upon  the  defendant's  representa- 
tion that  he  was  oititled  to  more  than  the 
value  of  the  stock  for  Ids  services  as  admin- 
istrator, they  agreed  to  and  did  assign  him 
iiaid  sliares  of  stock  as  full  compensation  for 


his  services  as  such  administrator;  that  said 
assignment  was  reported  to  the  county  co.urt 
and  approved  by  it;  that  prior  to  said  assign- 
ment a  dividend  of  |150  had  been  declared 
on  said  stock,  and  was  the  property  of  the 
estate;  that  the  plaintiffs  were  ignorant  of 
the  fact  that  it  had  been  declared;  that  de- 
fendant was  the  president  of  said  bank  and 
knew  of  the  existence  of  said  dividend;  that 
the  defoidant  failed  to  account  for  said  divi- 
dend In  Ills  report  to  the  court,  but  appropri- 
ated it  to  bis  own  use;  that  the  defendant 
refused  to  settle  the  estate  and  be  discharged 
unless  plaintiffs  would  pay  him  $500  In  addi- 
tion to  the  stock  which  had  been  assigned; 
tliat  he  represented  to  them  that  if  they  did 
not  agree  upon  a  settlement  out  of  court  de- 
fendant would  be  allowed  a  much  greater 
compensation  by  the  court;  that  they  relied 
on  his  advice  and  entered  into  the  agreement, 
and  executed  to  the  First  National  Bank  of 
Chandler  a  note  for  $500  for  the  benefit  of 
the  defendant,  whi<±  note  was  still  in  the 
possession  of  the  said  bank;  that  they  had, 
a  short  time  before  flUng  the  petition,  learned 
the  facts  and  the  manner  in  which  they  bad 
been  defrauded.  The  petition  prayed  for 
Judgment  for  |1E0,  and  that  the  defendant 
be  required  to  deliver  up  the  $500  note  to  be 
canceled. 

[1]  The  defendant  contends  that  the  plain- 
tiffs In  this  case  cannot  recover,  because  they 
can  only  obtain  relief  In  the  county  court 
He  contends  that  the  judgment  of  the  pVobate 
court  Is  conclusive  against  a>colIateral  at- 
tack, and  that  this  suit  is  a  collateral  attack 
upon  the  judgment  of  the  probate  court  dis- 
charging the  defendant  as  administrator. 
The  petition  alleges  fraud.  The  jurisdiction 
of  a  court  of  equity  to  vacate  or  annul  a 
judgment,  decree,  or  order  obtained  by  fraud 
is  well  settled,  and  is  one  of  the  oldest 
branches  of  equity.  In  the  qfis/s  of  Brown  v. 
Trent,  36  Okl.  239,  128  Pac.  895,  the  question 
of  when  a  court  of  equity  will  take  jurisdic- 
tion to  vacate  a  judgment  obtained  by  fraud 
was  considered,  and  it  was  there  held  that 
the  jurisdiction  of  a  court  of  equity  in  such 
cases  was  ample  and  full,  regardless  of  other 
remedies  the  parties  may  have. 

[2]  Neither  was  the  proceeding  here  a  col- 
lateral attack  upon  the  judgment  of  the  coun- 
ty court.  It  was  a  "direct  attack."  The  fact 
that  other  relief  was  sought  in  the  same  ac- 
tion does  not  affect  the  question.  Vacating 
the  order  was  within  the  issues  and  not  col- 
lateral thereto.  While  there  aie  cases  op- 
posing this  view,  this  question  was  con- 
sidered in  Brown  t.  Trent  supra,  in  a  pro- 
ceeding similar  to  this,  and  it  was  held  to 
be  a  direct  attack.  It  is  not  necessary  to  go 
over  the  ground  so  lately  covered  in  that 
case.    The  petition  states  a  cause  of  action. 

[3]  The  court  entered  a  judgment  requiring 
the  defendant  to  surrender  a  $500  note  held 
by   the   First   National   Bank   of   Chandler, 


*For  otlisr  eSMS  ■••  sun*  topic  and  ssctlon  NUMBER  In  Dae.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indezei 
t  For  opinion  on  rehearing,  see  13S  Pac.  80$. 

Digitized  by " 


Google 


166 


138  PACIFIC  BEPORTEB 


(Okl. 


and  It  was  farther  adjudged  and  decreed 
that  the  note  be  canceled  and  held  for 
nanght  The  First  National  Bank  of  Chand- 
ler was  not  a  party  to  the  proceeding.  The 
evidence  shows  that  the  note  was  executed  to 
that  bank  and  was  held  by  It  at  the  time  of 
the  trial.  It  was  not  within  the  power  of 
the  court  to  render  a  Judgment  requiring  the 
administrator  to  take  property  out  of  the 
possession  of  the  bank  and  deliver  it  to  the 
court  without  notice  to  the  bank,  and  with- 
out an  opportunity  for  it  to  make  defense. 
The  fact  that  Johnson  was  president  of  the 
bank  cannot  change  the  rule,  however  strong 
the  evidence  may  be  that  the  note  was  ob- 
tained by  fraud,  and  that  the  bank  had  notice 
thereof  by  reason  of  Johnson's  connection 
with  the  bank.  It  will  not  do  to  enter  a 
Judgment,  which,  in  effect,  would  tie  to  de- 
prive the  bank  of  its  property  without  giving 
It  an  opportunity  to  be  heard.  The  question 
involved  is  similar  to  the  question  involved 
in  Ex  parte  Delckman,  33  Okl.  749,  127  Fac. 
1077.  It  was  there  held  that  a  decree  re- 
quiring Delckman  to  procure  a  conveyance 
from  Lakln  was  Incapable  of  enforcement. 

On  account  of  this  error,  the  Judgment 
must  be  reversed  and  remanded. 

PER  CURIAM.    It  is  80  ordered. 


■  BREWER  et  aL  v.  MARTIN. 
(Supreme  Court  of  Oklahoma.    Dec.  2,  1913.) 

fByllahut  &v  the  Court.) 

1.  JUBT    (I    13*)— Right    to    Jtjbt  .TbiaI/— 
Cboss-Petition. 

In  a  cross-petition  for  judgment  on  a  note 
and  foreclosure  of  the  mortgage  lien,  when  an 
issue  is  joined  as  to  the  amount  due,  the  trial 
must  b«  had  before  a  jury,  unless  the  jury  is 
waived. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  35-83;   Dec.  Dig.  {  13.*] 

2.  PUSADINO   ({  347*)— Vkbifioation— Juna- 

ICENT. 

The  defendants,  in  their  answer,  having 
pleaded  the  execution  of  the  note  and  the  mort- 
gage, and  asked  for  judgment  thereon  and  the 
foreclosure  of  said  mortgage,  and  the  plaintiff 
having  replied  by  a  denial,  without  veriucation, 
this  raises  no  issue  of  fact  as  to  the  execution 
of  the  mortgage  and  note  and  the  amount  due 
thereon,  and  judgment  should  have  been  ren- 
dered in  favor  o?  the  defendants  against  the 
plaintiff  for  the  amount  of  the  note  and  a  fore- 
closure of  the  mortgage  lien. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  1052;   Dec.  Dig.  §  847.»] 

Error  from  District  Court,  Mcintosh  Coun- 
ty; Preslle  B.  Cole,  Judg& 

Action  by  Jerry  Martin  against  W.  D. 
Brewer  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

W.  C.  FrankUn  and  P.  J.  Carey,  botti  of 
Muskogee,  for  plaintiffs  in  error.  Fred  P. 
Branson,  of  Muskogee,  for  defendant  in  error. 


WIULIAMS,  J.  The  plaintiffs  in  error  will 
hereinafter  be  referred  to  as  defendants,  and 
the  defendant  in  error  as  plaintiff. 

The  plaintiff  sought  to  have  a  certain  deed, 
alleged  to  have  been  executed  by  liim  to 
Maude  Mitchell  upon  certain  premises,  ad- 
Judged  to  be  a  mortgage,  and  a  certain  deed, 
alleged  to  have  been  executed  by  plaintiff  to 
Samuel  Kinney,  and  a  certain  mortgage  and 
mineral  lease,  alleged  to  have  been  executed 
by  him  to  the  defendants,  to  be  canceled. 
Defendants  answered  by  general  denial,  and 
further  pleaded  affirmatively  that  on  August 
10, 1904,  the  plaintiff  executed  and  delivered 
to  said  defendants  a  certain  mortgage  to  se- 
cure the  sum  of  $809.95,  which  was  evidenced 
by  a  certain  promissory  note;  ttiat,  after 
default,  said  defendants,  under  the  power  of 
foreclosure  contained  In  said  mortgage,  which 
was  valid  under  the  laws  in  force  In  the 
Indian  Territory  at  the  time  of  its  execution, 
did  proceed  to  foreclose  same,  and  duly  ad- 
vertised the  lands  described  therein  for  sale: 
that  said  land  under  said  foreclosure  was 
sold  to  P.  J.  Carey,  and  proper  conveyance 
executed  to  him  by  the  mortgagee;  that  on 
November  20,  1909,  the  said  Carey  executed 
and  delivered  to  defendants  a  quitclaim  deed 
to  said  land.  Defendants  further  prayed  for 
the  possession  of  said  premises  under  said 
deed  executed  as  a  result  of  said  mortgage 
foreclosure,  but  that,  in  the  event  the  said 
mortgage  foreclosure  was  defective,  then  the 
same  be  foreclosed,  and  an  accounting  be  bad 
to  determine  the  amount  due  on  said  note. 
Plaintiff  replied,  denying  that  he  executed  the 
mortgage  or  the  note,  and  further  denying  all 
affirmative  allegations  in  said  answer.  In 
due  time  defendants  demanded  a  Jury  trial, 
which  was  overruled.  PlaintHTs  reply  was 
not  verified.  The  court  found  that  the  fore- 
closure under  the  mortgage  pleaded  in  de- 
fendants' answer  was  void. 

[1]  In  Sherman  v.  Randolph,  13  Okl.  224, 
74  Paa  102,  it  was  held  that.  In  an  action 
for  Judgment  on  notes  and  foreclosure  of 
a  vendor's  lien  thereon,  when  an  issue  is 
Joined  as  to  the  amount  due,  the  trial  must  be 
bad  before  a  Jury,  unless  a  jury  is  waived. 
The  same  statutory  provisions  now  in  force 
In  this  state  were  construed  In  that  case. 
Sections  4989,  4990,  4991,  and  4992,  Revised 
Laws  of  Oklahoma  1910.  It  appears  to  be 
settled  tliat,  under  said  statutory  provisions 
as  to  Jury  trials  in  foreclosure  proceedings, 
where  personal  Judgment  for  money  is  sought 
by  plaintiff  against  th«  defendant,  defend- 
ant is  entitled  to  a  Jury  trial,  and  that  the 
equitable  action  of  foreclosure  in  such  a  case 
is  converted  into  a  legal  action.  Maas  v. 
Dunmyre,  21  Okl.  434,  96  Pac.  591,  and  au- 
thorities therein  cited. 

Section  4991,  supra,  is  as  follows:  "An 
issue  of  fact  arises:  First,  upon  a  material 
allegation  in  the  petition,  controverted  by  the 
answer;  or,  second,  upon  new  matter  in  the 
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answer,  controverted  by  the  reply;  or,  third, 
upon  new  matter  In  the  reply,  which  shall  be 
considered  as  controverted  by  the  defendant 
without  farther  pleading." 

[2]  Defendants,  In  their  answer,  having 
pleaded  the  execution  of  the  note  and  the 
mortgage,  setting  out  the  amount  due  there- 
under, had  the  plaintiff  verified  hla  reply, 
this  would  have  raised  an  issue  of  fact  as  to 
the  execution  of  the  mortgage  and  note  and 
the  amount  due  thereon,  and  as  to  such  Issue 
he  would  have  been  entitled  to  a  Jury  trial. 
But,  not  having  verified  bis  reply,  no  issue 
of  fact  was  raised,  and  the  defendants  were 
entitled  to  a  Judgment;  the  court  having 
found  that  the  foreclosure  proceedings  were 
void,  the  defendants  were  entitled  to  a  Judg- 
'  ment  on  said  note  and  a  decree  of  foreclosure 
to  enforce  the  mortgage  lien.  Long  v.  Shep- 
ard,  36  OkL  489,  130  Pac.  131. 

The  judgment  of  the  lower  court  is  accord- 
ingly reversed,  with  Instructions  to  grant  a 
new  trial,  and  proceed  in  accordance  with 
this  opinion.    All  the  Justices  concur. 


KELLT  et  aL  v.  STATE. 
(Supreme  Court  of  Oklahoma.    Nov.  4,  1018.) 

(Bvllolm*  by  the  Court.) 
Apfeai.  and  Bbbob  (I  757*)— Bbiet— AiratM- 

ANCE. 

Where  plaintiff  in  error  fails  to  comply 
with  rule  26  of  this  court  (96  Pac.  vlil),  the 
judi^ent  may  be  affirmed. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3092;    Dec.  Dig.  |  767.*] 

Error  from  District  Court,  Blaine  Coun- 
ty;   James  R.  Tolbert,  Judge. 

Action  by  the  State  against  W.  R.  Kelly 
and  another.  Judgment  for  plalntifF,  and  de- 
fendants bring  error.    AfiSrmed. 

Seymour  Foose  and  Baker  &  Bloss,  all  of 
Watonga,  for  plaintiffs  in  error.  A.  L. 
Emery,  O.  Atty.,  and  J.  P.  Wishard,  both 
of  Watonga,  for  the  State. 

PER  CURIAM.  This  action  was  com- 
menced In  the  name  of  the  state  of  Okla- 
homa, in  the  district  court  of  Blaine  county, 
on  February  18,  1910,  against  T.  B.  Smith, 
as  principal,  and-D.  H.  Hasklns,  W.  R.  Kelly, 
and  George  Smith,  as  sureties,  to  recover 
$1,000,  being  the  penalty  on  the  bond  of 
Smith  for  his  appearance  in  that  court  to 
answer  to  the  charge  of  aiding  and  abetting 
the  escape  of  Alf  Hunter,  alias  "Kingsbury," 
a  prisoner,  charged  with  homicide.  T.  B. 
Smith  was  not  served  with  summons,  and 
George  Smith  defaulted.  The  two  remain- 
ing defendants,  plaintiffs  In  error,  separately 
moved  the  court  to  dismiss  the  action,  on 
the  ground  that  the  same  was  not  prosecuted 
in  the  name  of  the  proper  party,  nor  in 
the  name  or  on  the  relation  of  any  public 
officer,  nor  in  the  name  of  the  real  party  in 
interest,  nor  on  the  relation  of  the  county 


attorney  or  the  Attorney  General, .nor  any 
officer  authorized  to  prosecute.  After  their 
motions  were  overruled,  they  demurred  to 
the  petition  on  several  grounds,  not  neces- 
sary to  state,  which  was  overruled.  After 
that  the  court  sustained  a  motion  for  Judg- 
ment on  the  pleadings,  and  the  same  was 
rendered  and  entered  accordingly.  These 
three  several  actions  of  the  court  were  ex- 
cepted to,  and  are  assigned  as  error.  It 
seems  that  there  is  no  merit  in  any  of  them ; 
but  whether  there  is  or  not  we  decline  to  say, 
for  the  reason  that  plaintiffs  in  error  Iiave 
failed  in  their  four-page  brief  to  comply 
with  rule  25  of  this  court  (95  Paa  vUl), 
in  that  their  brief  falls  to  "contain  an  ab- 
stract or  abridgment  of  the  transcript,  set- 
ting forth  the  material  parts  of  the  plead- 
ings, proceedings,  facts,  and  documents  up- 
on which  he  relies,  together  with  such  other 
statements  from  the  record  as  are  neces- 
sary to  a  full  understanding  of  the  ques- 
tlons  presented  to  ttils  oourc  for  decision, 
so  that  no  examination  of  the  teooid  itself 
need  be  made  in  this  court" 

The  Judgment  of  the  trial  court  la  affirmed. 
All  the  Justices  concur. 


J.  L  CASE  THRESHING  llACH.  CO.  t.  DT- 

ONS  &  CO. 
(Supreme  Ourt  of  Oklahoma.    Dec.  16,  1913.) 

(Syllabu*  ly  the  Court.) 

L  Appbal  and  Ekbob  (§§  1008,  1011*)— Tbiai, 
(i  404*)— E^tNDiNGs— Conclusiveness. 

A  jnrjr  case  having  been  tried  to  a  court, 
without  a  jury,  a  general  finding  by  the  court 
in  favor  of  one  of  the  parties  will,  upon  re- 
view here,  be  given  the  same  weight  as  the  ver- 
dict of  a  jury. 

(a)  Where  the  evidence  was  partly  in  parol 
and  partly  in  writing  and  conmcting,  and  the 
finding  of  the  court  is  general,  such  finding  is 
a  finding  of  every  special  thin^  essential  to  sus- 
tain the  general  finding,  and  is  conclusive  upon 
this  court  upon  all  doubtful  and  disputed  ques- 
tions of  fact. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Si  3955-3960,  3962-3969, 
3983-3989;  Dec.  Dig.  Si  1008,  1011:*  Trial, 
Cent  Dig.  S{  .957-962;   Dec.  Dig.  f  404.*] 

2.  Pbincipai,  and  Agent  (f  171*)— Acts  of 
Agent— Binding  Effect  on  Pbincipai.. 
One  who  voluntarily  accepts  the  profits  of 
an  act  done  by  one  assuming,  although  with- 
out authority,  to  be  bis  agent  ratifies  his  act, 
and  takes  it  aa  his  own,  witii  all  its  burdens,  as 
well  as  its  benefits. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  U  644-655;  Dea  Dig.  i 
171.*] 

Error  from  District  Court,  Harper  County; 
R.  H.  Iioofbourrow,  Judge. 

Action  by  Lyons  &  Co.  against  the  J. 
I.  Case  Threshing  Machine  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Charles  Swindall,  of  Woodward,  t<tr  plain- 
tiff in  error.  E.  J.  Dick,  of  Buffalo,  for  de- 
fendant in  error. 
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WILLIAMS,  J.  This  proceeding  In  error  Is 
to  leTlew  the  action  of  the  trial  court  where- 
in a  Judgment  was  rendered  In  favor  of  the 
defendant  In  error,  without  the  intervention 
of  a  Jury. 

[1]  This  court  has  time  and  again  held: 
"A  case  having  been  tried  to  the  court,  with- 
out a  Jury,  a  general  finding  by  said  court  in 
favor  of  one  of  the  parties  will  be  given, 
upon  appeal,  the  same  weight  as  the  verdict 
of  a  Jury,  and  that,  where  the  evidence  was 
partly  oral  and  partly  in  writing  and  con- 
flicting, and  the  finding  of  the  court  is  gen- 
eral, such  finding  is  a  finding  of  every  special 
thing  to  be  found  to  sustain  the  general 
finding,  and  is  conclusive  upon  this  court  up- 
on all  doubtful  and  disputed  questions  of 
fact"  Farmers'  &  Merchants'  Nat.  Bank  v. 
School  District  No.  56,  Kiowa  County,  35  Okl. 
506,  130  Fac.  549,  and  authorities  therein 
dted;  Roberts  v.  Mosier  et  al.,  35  Okl.  691, 
132  Pac.  678. 

But  it  is  insisted  that  there  is  a  totlil  lack 
of  evidence  in  the  record  to  show  that  O.  A. 
Brewer  was  the  agent  of  the  jflalntiff  In  er- 
ror. Under  the  theory  of  the  defendants  In 
error,  the  evidence  tends  to  show  that  0.  P. 
I^ODs  owed  the  plaintiff  in  error  as  balance  on 
certain  machinery  the  sum  of  $1,030,  ,and 
that  he  also  owed  L.  E.  Lincoln  for  repairs 
on  said  machinery  the  sum  of  $125,  and  that 
O.  A.  Brewer,  as  its  agent,  took  charge  of 
said  machinery,  agreeing  to  pay  the  said  $125 
to  the  said  Lincoln,  and  sold  said  machinery 
to  John  C.  Dabro,  H.  3.  Burria,  C.  H.  Root, 
A.  Si.  Lyons,  C.  Munson,  A.  B.  Anderson,  J. 
W.  Crider,  and  C.  P.  Lyons  for  the  sum  of 
$1,155,  said  amount  aggregating  the  balance 
due  on  Its  purchase  price  by  the  said  C.  P. 
Lyons,  and  the  amount  for  repairs  due  to 
said  Lincoln,  and  that  the  said  parties,  to- 
gether with  the  said  C.  P.  Lyons,  executed  a 
note  In  favor  of  the  said  C.  P.  Lyons  in  that 
amount,  securing  the  same  with  a  chattel 
mortgage  on  said  machinery,  and  that  said 
note  was  indorsed  over  to  the  plaintiff  in 
error  by  the  said  C.  P.  Lyons,  with  the  under- 
standing that  the  original  indebtedness  of  C. 
P.  Lyons  to  plaintiff  in  error  was  thereby 
wiped  out  By  said  transaction  the  said  John 
C.  Dabro,  H.  J.  Burris,  C.  H.  Root,  A.  E. 
Lyons,  C.  Munson,  A.  B.  Anderson,  J.  W. 
Crider,  in  addition  to  the  original  debtor, 
C.  P.  Lyons,  became  bound  for  the  said 
$1,155,  viz.,  the  balance  due  on  the  original 
purchase  price,  and  also  the  amount  claimed 
by  Lincoln  for  repairs.  The  plaintiff  in  error 
accepted  this  note;  in  other  words,  accepted 
the  result  of  the  acts  of  the  said  O.  A. 
Brewer, 

[2]  One  who  voluntarily  accepts  the  pro- 
ceeds of  an  act  done  by  one  assuming,  though 
without  authority,  to  be  his  agent  ratifies  the 
act,  and  takes  it  as  his  own,  with  all  its 
burdens,  as  well  as  all  its  benefits.  U.  S.  F. 
&  O.  Co.  T.  Shirk  et  al.,  20  Okl.  576,  95  Pac. 


218;  Jack  r.  National  Bank  of  THcblta,  17 
OkL  430,  88  Pac.  219;  Fant  ▼.  Campbell  et 
al.,  8  Okl.  586,  58  Pac.  741. 

It  is  contended  by  the  plaintiff  In  error 
that  it  never  had  any  notice  or  knowledge  of 
the  fact  that  said  O.  A.  Brewer  had  agreed 
to  pay  the  repair  biU  to  said  L.  B.  Uncoln, 
and  therefore  the  rule  of  estoppel  does  not 
apply  to  it  But,  after  this  contention  was 
made  in  the  pleadings,  the  plaintiff  Id  error 
sought  to  procure  Judgment  against  all  of  the 
defendants  in  error  on  said  note  procured  by 
the  said  O.  A.  Brewer.  Wbei  such  knowl- 
edge came  to  it  if,  in  fact  be  was  not  Its 
agent  it  then  became  its  duty  to  elect  as  to 
whether  it  would  repudiate  his  said  acts,  and, 
if  so,  to  rescind,  and  place  the  defendants , 
in  error  In  statu  quo.  No  such  offer  was 
made. 

The  other  contentions  as  to  error  on  the 
part  of  plaintifl  In  error  seem  to  be  without 
merit 

The  Judgment  of  the  trial  court  must  be 
afllrmed.  All  the  Justices  concur,  except 
LOOFBOUBBOW,  J,  disqualified  and  not 
participating. 


TANSFiL  V.   STORM. 
(Supreme  Court  of  Oklahoma.    Oct  14,  1913.) 

(Byllabut  iy  the  Court.) 

Pttbuc  Lands  (i  55*)— School  Lands— Lkasb 

— Sale  or  Timbeb— Validity. 

Where,  pursuant  to  Const  art  6,  {  32,  and 
Act  of  May  29,  1910  (Laws  1910,  c.  118),  the 
Commissioner  of  the  Land  Office  leased  certain 
school  lands  of  the  state  to  plaintiff  for  five 
years  without  excepting  from  the  operation  of 
its  terms  the  timber  growing  thereon,  and  dur- 
ing the  life  of  the  lease  sold  the  said  timber  to 
another,  held,  that  said  sale  passed  no  title  to 
the  purchaser  aa  against  the  lessee.  Held  fur- 
ther, in  an  action  to  restrain  the  parchaser 
from  catting  the  same,  that  a  demurrer  to  the 
answer  setting  forth  the  fact  of  his  purchase 
and  asserting  a  right  thereunder  to  cut  and 
carry  away  was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  H  170-174;  Dec.  Dig.  | 
56.*] 

Error  from  District  Court,  Pawnee  Coun- 
ty; L.  M.  Poe,  Judge. 

Action  by  T.  W.  Storm  ag^st  Ray  TanseL 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

James  H.  Chambers,  of  Oklahoma  City, 
for  plaintiff  in  error.  Qoodwin  ft  DUlard,  of 
Cleveland,  for  defendant  In  error.  John  R. 
Williams,  of  Oklahoma  City,  amicus  curte. 

TURNER,  J.  From  a  Judgment  In  the  dis- 
trict court  of  Pawnee  county  rendered  and 
entered  September  11,  1912,  sustaining  a  de- 
murrer to  his  answer  and  making  perpetual 
a  temporary  injunction  theretofore  obtained 
against  him  pursuant  to  the  prayer  of  the 
plalntifTs  petition,  defendant  brings  the  case 
here.    Plaintiff's  petition  substantially  states 
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that  lie  Is  a  resident  of  that  county  and  lives 
on  a  certain  tract  of  land;  that  the  same  Is 
a  part  of  the  public  school  land  of  the  state, 
and  that  plaintiff  Is  in  possession  under  an 
agricultural  lease  executed  and  delivered  to 
him  by  the  Commissioners  of  the  Land  Office 
on  January  1,  1912,  which  terminates  Jan- 
nary  1,  1914;  that  by  reason  of  said  lease 
he  has  a  preference  right  to  purchase  said 
land  when  the  same  shall  be  sold  and  also 
a  perfect  right  to  its  enjoyment  In  the  condi- 
tion that  the  same  was  at  the  time  of  the 
execution  of  the  lease;  that  said  land  is 
partially  covered  by  growing  timber,  to  re- 
move which  would  greatly  impair  the  use  of 
the  land  and  the  value  of  his  leasehold,  and 
that  one  of  the  chief  benefits  to  be  derived 
from  said  land  Is  the  use  of  said  timber  for 
shade,  etc;  that  plaintiff  has  a  vested  right 
In  and  to  said  land  and  all  the  timber  stand- 
ing thereon  during  the  life  of  said  lease,  and 
that  any  removal  thereof  would  greatly  re- 
duce the  value  and  destroy  the  usefulness  of 
said  land;  that  be  has  located  thereupon 
lasting  and  valuable  Improvements  and  plac- 
ed a  portion  of  the  land  in  cultivation  and 
has  made  the  same  bis  home  on  the  belief 
that  be  will  ultimately  have  his  preference 
right  of  purchase;  that  defendant  has  gone 
upon  the  land  and  by  fofce  of  arms  has  tak- 
en possession  of  the  same  for  purpose  of  re- 
moving therefrom  the  timber  growing  there- 
on; that  defendant  is  Insolvent;  that  plain- 
tiff has  no  adequate  remedy  at  law;  and 
that  the  acts  threatened  will  constitute  an 
Irreparable  injury.  His  lease  is  made  an  ex- 
hibit to  the  petition,  and  the  prayer  of  the 
petition  is  that  defendant  be  enjoined  etc., 
which  was  done  by  a  temporary  restraining 
order  issued  by  the  judge  of  the  county  court. 
Thereafter  came  defendant  and  denied  that 
by  reason  of  the  lease  plaintiff  had  a  vested 
right  in  said  land  and  timber  standing  there- 
on during  the  life  thereof,  and  that  Its  remov- 
al would  greatly  reduce  the  value  and  de- 
stroy the  usefulness  of  said  land,  and  that 
the  price  paid  for  the  rental  included  the 
use  of  the  timber  growing  thereon  and  that 
the  removal  of  the  timber  would  destroy 
plalutiff's  preference  right  of  purchase.  Fur- 
ther answering,  defendant  states  that  the 
Commissioners  of  the  Land  Office  have  con- 
trol and  management  of  the  leasing  and  sale 
of  the  state  school  lands;  that  pursuant  to 
such  authority  conferred  on  them  by  law 
they  advertised  the  walnut  timber  upon  the 
land  in  controversy  for  public  sale  on  June 
27,  1912;  that  on  that  day  defendant  duly 
filed  his  bid  therefor,  and  upon  the  opening 
thereof  he  was  declared  to  be  the  highest 
bidder  therefor,  and  the  same  was  awarded 
to  him  by  said  commissioners  for  a  certain 
sum  which  he  thereupon  paid  in  cash,  which 
said  bid  was  approved  by  the  commissioners 
who  issued  to  him  a  certificate  of  purchase 
for  said  timber  and  the  right  to  enter  upon 
■aid  land  for  the  purpose  of  cutting  it  and 


taking  it  away,  and  whldi  said  certificate  he 
filed  as  an  exhibit  to  his  answer;  that  before 
the  sale  plaintiff  was  notified  by  the  com- 
missioners of  his  preference  right  to  take 
said  timber  at  the  highest  and  best  bid  made, 
which  he  declined  to  do,  although  present  at 
the  sale;  that  after  the  sale,  pursuant  to  the 
rules  and  regulations  adopted  by  the  board, 
be  entered  into  a  contract  with  said  commis- 
sioners agreeing  to  pay  all  damages  plaintiff 
might  sustain  to  his  growing  crop  In  the 
cutting  and  hauling  away  of  said  timber;  that 
upon  attempting  to  enter  so  to  do  he  was 
forbidden  by  plaintiff  whereupon  his  action 
was  reported  to  said  commiesioners,  who 
notified  plaintiff  that  defendant  had  pur- 
chased said  timber  and  had  received  their 
permission  to  enter,  and  also  that  In  event 
of  further  refusal  to  permit  him  so  to  do  the 
Governor,  as  chairman  of  said  board,  was 
authorized  to  place  a  certified  copy  of  said 
order  in  the  hands  of  the  sheriff  of  Pawnee 
county  with  instructions  to  enforce  the  same 
by  placing  defendant  in  possession  of  that 
portion  of  the  land  upon  which  the  timber 
grows  with  right  of  ingress  and  egress;  that 
later  the  sheriff  executed  said  process  by  vir- 
tue of  which  defendant  is  now  in  possessiou. 
Both  sides  agree  that  whether  the  court 
erred  in  sustaining  a  demurrer  to  this  answer 
turns  upon  the  right  of  the  commissioners  to 
sell  the  timber  during  the  life  of  the  lease. 
Whether  they  had  this  right  depends  on  wheth- 
er the  timber  growing  on  the  demised  prem- 
ises at  the  time  it  was  let  was  excepted  from 
the  operation  of  the  terms  of  the  lease.  If 
it  was  not  excepted,  then  the  use  of  it  passed 
to  plaintiff  for  the  life  of  the  lease  along 
with  the  land,  and  the  commissioners  were 
without  right  to  sell  it  and  deprive  the  plain- 
tiff thereof  during  his  tenancy  under  the 
lease.  This  sends  us  to  the  lease.  Constitu- 
tion, art  6,  I  32,  provides:  "The  Governor, 
Secretary  of  State,  State  Auditor,  Superin- 
tendent of  Public  Instruction  and  the  Presi- 
dent of  the  Board  of  Agriculture,  shall  con- 
stitute the  Commissioners  of  the  Land  Office, 
who  shall  have  charge  of  the  sale,  rental, 
disposal,  and  managing  of  the  school  lands 
and  other  public  lands  of  the  state,  and  of 
the  funds  and  proceeds  derived  therefrom,  un- 
der rules  and  regulations  prescribed  by  the 
Legislature."  Act  aiH>roved  March  29,  1910 
(Laws  1910,  c.  118),  entitled  an  act  providing 
for  the  manner  and  procedure  of  leasing  and 
managing  the  public  land  of  the  state,  reads : 
"Sec.  1.  All  the  public  lands  of  this  state 
shall  be  subject  to  lease  in  the  manner  provid- 
ed herein.  The  Commissioners  of  the  Land 
Office  shall  have  charge  of  the  leasing  of 
such  land."  Pursuant  thereto  this  lease  was 
made.  The  record  sets  it  forth  and  discloses 
that  thereby  the  commissioners  leased  to 
plaintiff  a  part  of  the  school  lands  from 
January  1,  1910,  to  December  31,  1914.  It 
goes  without  saying  that  this  lease  carried 
the  growing  timber  for  the  term  as  well  as 
the  land,  the  timber  being  part  of  tiif  lease- 
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bold.  By  carried  we  mean,  of  course,  an- 
less  excepted  from  the  operation  of  the  terms 
of  the  lease.  But  nowhere  In  the  lease  Is 
contained  an  exception  of  reeerratlon  of  any 
kind.  Much  less  does  It  expressly  or  by 
Implication  contain  a  clause  excepting  from 
Its  operation  the  growing  timber  upon  the 
land.  The  only  thing  resembling  a  reserva- 
tion Is  a  clause  reserving  to  the  state  the 
right  to  sell  and  convey  the  land  therein  de- 
scribed at  any  time,  "  •  •  •  and  that  up- 
on such  sale,  if  any  be  provided  by  law  prior 
to  the  expiration  of  this  lease,  the  same  shall 
thereupon  expire,  and  the  party  of  the  sec- 
ond part  as  the  lessee  of  said  land  shall  be 
entitled  to  purchase  the  same  at  the  highest 
bid,  subject  to  such  conditions,  limitations, 
restrictions,  and  exception  as  may  be  pro- 
vided by  law."  It  is  not  contended  that  this 
right  to  sell  the  land  at  any  time  carries  with 
it  the  right  to  sell  the  timber  at  any  time, 
and  yet  such  right  1b  contended  for  with 
much  less  to  base  it  upon.  We  repeat  that  It 
Is  only  when  the  growing  timber  itself  Is 
excepted  by  the  terms  of  the  lease  that  the 
same  remains  the  property  of  the  grantor 
free  from  the  operation  of  Its  terms. 

Jenny  et  al.  v.  Brook,  6  A.  &  E.  (N.  S.)  322, 
was  trespass  for  breaking  and  entering  plain- 
tUTs  close  and  destroying  his  trees,  bashes, 
shrubs,  etc.  The  facts  were  that  plaintiff 
had  demised  the  land  by  indenture  "ex- 
cepting all  timber,  timber  trees  and  other 
trees,"  etc.  The  plea  was  not  guilty.  It  was 
Insisted  that  plaintiff  could  not  maintain 
the  action  t>ecause  the  thorns  and  bushes 
cut  by  defendant  were  not  excepted  in  the 
demise  and  therefore  belonged  to  the  ten- 
ant; but  the  court  held  not  so  after  con- 
struing the  terms  of  the  lease,  and  that  if 
they  were  cut  by  defendant  the  plaintiff  was 
entitled  to  a  verdict,  and  further  that  a 
charge  that  if  they  were  cut  by  defendant  a 
verdict  for  plaintiff  was  right 

Wineham  v.  Way,  4  Taunt.  316,  was  tres- 
pass for  cutting,  topping,  and  lopping  certain 
apple  trees  of  plaintiff  standing  on  certain 
land  called  the  Leonard  Farm.  The  facta 
were  that  plaintiff  had  by  lease  demised  to 
another  the  farm,  and  defendant  had  by 
marriage  become  entltied  to  the  remainder 
of  the  term.  The  plea  was  not  guilty,  and 
the  facts  were  the  defendant  bad  "headed" 
apple  trees  growing  on  the  place.  The  ques- 
tion was  whether,  by  an  exception  contained 
In  the  lease  "of  all  trees,  timber  and  wood 
ground  of  whatsoever  kind,"  apple  trees  were 
excepted  from  the  operation  of  the  lease. 
Plaintiff  contended  that  he  could  support 
trespass  being  in  possession  of  these  trees 
under  the  exception  in  the  lease;  but  the 
court  held  not  so,  and  that  apple  trees,  the 
defendant  being  a  nurseryman,  were  not 
within  the  exception,  and  hence  he  had  the 
right  to  cut,  sell,  or  remove  them.  See,  also, 
Kutz  V.  McCune,  22  Wis.  628,  99  Am.  Dec.  85. 

We  are  therefore  of  opinion  that  the  lease 


In  question  contains  no  exception  of  the 
growing  timber,  and  hence  the  state  had  no 
right  to  sell  it  during  the  life  of  the  lease. 
And,  of  course,  that  such  sale  conferred  no 
title  on  the  purchaser  except  perhaps  of  the 
state's  reversionary  interest,  but  of  that  we 
will  not  speak. 

But  it  is  contended  that  at  the  time  of 
the  execution  of  this  lease  there  existed  a 
rule  of  the  board  which  had  the  force  and 
effect  of  law  and  of  which  the  plaintiff  had 
notice  at  the  time  of  the  execution  and  de- 
livery of  the  lease  and  which  is  as  much  a 
part  thereof  as  If  written  therein,  and  which 
reads:  "Bole  12.  No  person  shall  be  per- 
mitted to  cut  any  timber  on  said  land  or 
quarry  any  stone  or  mineral  therefrom,  ex- 
cept by  special  permission  granted  by  the 
board,  except  that  stone  may  be  used  as  foun- 
dation for  buildings  on  the  land."  This  rule 
is  certainly  a  part  of  the  lease,  for  pursuant 
thereto  the  lease  provides:  "The  said  party 
of  the  second  part  hereby  agrees,  binds  and 
obligates  himself  that  he  will  not  cut  or  re- 
move, or  permit  to  be  cut  or  removed,  any 
timber  from  said  land;  that  he  will  not 
quarry  or  remove  or  permit  to  be  quarried  or 
removed  any  building  or  valuable  stone  from 
said  land,  that  he  will  not  mine  or  move,  or 
permit  to  be  mined  or  moved  any  minerals 
therefrom,  and  that  he  will  not  remove  or 
take  from  said  land  any  sand  or  gravel  or 
other  deposits  of  like  character  without  first 
obtaining  written  authority  so  to  do  as  by 
the  law  of  said  state  provided."  But  It  does 
not  follow  that  such  had  the  effect  of  ex- 
cepting the  growing  timber  on  the  land  from 
the  operation  of  its  terms.  This  is  apparent 
when  we  consider  "that  the  legal  effect  of  an 
exception  la  to  sever,  from  that  which  is 
granted,  that  which  is  excepted  so  that  the 
latter  does  not  pass  with  the  grant"  (Ed- 
wards V.  Brusha,  18  Okl.  234,  90  Pac.  727; 
Shep.  Touch.  77),  and  that  a  lease  should 
always  be  construed  most  favorably  to  the 
tenant  (Broadway,  etc.,  v.  Metzer  [Com.  PI.] 
15  N.  Y.  Supp.  662 ;  18  Am.  &  Eng.  Enc.  Law, 
P.  617). 

Construing  rule  12,  together  with  the  lease 
most  favorably  to  plaintiff,  it  means  that  the 
commissioners  are  required,  In  cases  of  this 
kind,  to  write  into  the  lease  just  what  they 
have  written  in  this  one,  1.  e.,  to  obligate 
the  lessee  not  to  cut  or  remove  any  timber 
from  the  demised  premises,  or  i>ermit  it  to  be 
done  "except  upon  special  permission  granted 
by  the  board."  The  rule  does  not  require 
that  an  exception  of  any  kind  be  made  in 
the  lease,  but  only  that  the  commission  se- 
cure from  the  lessee  a  covenant  therein 
against  waste. 

As  the  demurrer  was  properly  sustained, 
the  judgment  of  the  trial  court  is  affirmed. 

HAYES,  C.  J.,  and  LOOrBOUBBOW,  J., 
concur.  KANE  and  WILLIAMS,  33.,  absent, 
and  not  participating. 
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BAKER  T.  TATS. 
(Saprem*  Conrt  of  Oklahoma.    Jan.  19,  1914.) 

(BvOohut  iy  the  Gowrt.) 

1.  Appkai.  ard  Bbbob   (I  802*)— Presknta- 

TION   BeIX)W— SUmCIENCT. 

In  a  motion  for  new  trial  the  assignment, 
"error  of  law  occurring  at  the  trial  and-  ex- 
cepted to  by  the  party  maldng  the  application," 
eishth  Bubdivision,  section  6033,  Rev.  Jiaws 
1910,  will  embrace  every  ruling  of  the  trial 
conrt  daring  the  trial  of  the  cause  properly  ex- 
cepted to  at  the  time  such  ruling  was  made; 
bat,  nnlesa  the  errors  complained  of  were  duly 
excepted  to  at  the  time  and  presented  to  the 
trial  court  in  a  motion  for  new  trial,  either  in 
substantially  the  same  language  as  the  statute, 
or  by  specifically  pointing  out  the  errors  com- 
plained of,  they  cannot  be  presented  to  this 
court  for  review  by  being  assigned  in  a  peti- 
tion in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g{  1744-1752;  Dec.  Dig.  i 
302.*] 

2.  AlTOBITET  AHD    OVnOfT   (|   128*)— PKREMP- 

TOBT  iRsnsxronoN  —  Plxadirq  and  Evi- 

DEKCB. 

Plaintiff  as  executor  sued  defendant  for 
the  sum  of  $750,  alleged  to  have  been  collect- 
ed by  defendant  as  attorney  for  the  estate  of 
which  plaintiff  was  executor.  Defendant  an- 
swered, jdeading  that  he  had  collected  only 
$620,  $220  of  which  was  due  him  for  fees  and 
money  disbnrsed,  and  that  he  had  the  balance, 
$400,  in  his  possession.  He  testified  to  hav- 
ing collected  $620,  ^220  of  which  he  had  spent 
as  his  own  fee,  ana  that  he  still  had  $400  be- 
longing to  the  heirs  of  the  estate.  Bcld,  under 
the  admissions  in  defendant's  answer,  and  un- 
der defendant's  own  testimony,  it  was  not  er- 
ror to  instruct  the  jury  for  a  verdict  in  favor 
of  the  executor  in  a  sum  not  less  than  $400. 
[Ed.  Note.— ror  other  cases,  see  Attorney 
and  CUent,  Cent  Dig.  §{  274-283:  Dec.  Dig. 
«12&»J 

3.  Attobnet  and  Client  (§  128*)— Action 
FOB  Monet  Collected— Instbuction-At- 
tobnet'8  Fees. 

On  the  question  of  the  amonnt  of  fees  due 
defendant  for  his  services,  the  court  instruct- 
ed the  jury  as  follows:  In,  ascertaining  the 
reasonable  value  of  the  attorney's  fees  of  de- 
fendant, fai  the  litigation  wherein  said  fees  are 
claimed,  yon  will  consider  the  nature  of  the  liti- 
gation, ue  amount  involved,  and  the  interest 
at  stake,  the  capacity  and  fitness  of  defendant 
to  render  said  services,  the  services  and  labor 
rendered  by  defendant,  the  length  of  time  re- 
quired to  perform  same,  the  benefit  received  by 
plaintiff  from  said  litigation  in  the  way  of  re- 
covery, and  you  will  look  to  all  the  evidence 
in  the  case  and  exercise  your  sound  discretion 
and  judgment  thereon,  and  allow  defendant 
such  reasonable  amount  as  you  believe  be  is 
justly  entitled  to,  not  exceeding  the  sum  nf 
$200,  the  amount  claimed  by  him."  Held,  this 
instruction  was  not  prejudicial  to  the  rights  of 
defendant 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  aient  Cent  Dig.  g{  274-283:  Dec  Dig.  !l 
12a»] 

Commissioners'  Opinion.  Division  No.  2. 
Error  from  County  Court,  Seminole  County; 
T.  8  Cobb,  Judg& 

Action  by  H.  M.  Tate,  execator  of  the 
estate  of  Dinah  Johnson,  deceased,  against 
J.  A  Baker.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 


O.  Qny  CutUp,  of  Wewoka,  for  plaintiff  in 
error.  Cmmp,  Fowler  &  Skinner,  of  We- 
woka, tor  defendant  In  error. 

HARRISON,  C.  This  was  an  action  by  H. 
M.  Tate,  as  executor  of  the  estate  of  Dinah 
Johnson,  deceased,  against  J.  A.  Baker  as  at- 
torney for  the  heirs  of  deceased,  to  recover 
the  sum  of  $750  alleged  to  have  been  collected 
for  said  heirs  by  J.  A  Baker  as  their  attorney 
and  not  paid  over  to  said  execator.  The  Is- 
aoes  Involyed  are  briefly  stated  In  the  plead- 
ings, the  petition  being  as  follows:  "Plaln- 
Ufl  states  that  he  is  the  duly  qualified  and 
acting  executor  of  the  estate  of  Dinah  John- 
son, deceased,  and  as  such  brings  this  ac- 
tion against  said  defendant,  and  for  cause 
of  action  plaintiff  states:  Tbat  on  or  about 
the  5th  day  of  March,  1911,  the  said  above- 
named  defendant  as  attorney  for  said  plain- 
tiff In  the  case  of  said  plaintiff  against  T. 
O.  Phillips,  collected  and  received  from  V. 
y.  Harris  the  sum  of  $750,  money  bdonging 
to  said  estate  and  to  this  plaintiff  as  execu- 
tor of  said  estate,  and  which  said  moneys 
said  defendant  was  bound  and  required,  to 
pay  over  to  this  plaintiff  within  10  days, 
from  the  receipt  thereof;  tbat  plaintiff  has 
demanded  payment  of  said  sum  of  money 
from  said  defendant,  but  said  defendant  has 
failed  and  refused  to  pay  tbe  same,  or  any 
part  thereof.  Wherefore,  plaintiff  piays 
Judgment  *  •  * "  The  answer  Is  as  fol- 
lows: "Now  comes  the  defendant,  and  for 
plea  and  answer  to  plaintiff's  petition  and 
the  allegations  therein  contained  this  de- 
fendant denies  each  and  every  allegation 
therein  contained.  This  defendant  says  tbat 
he  did  collect  of  and  from  one  Y.  V.  Harris 
tbe  sum  of  $620,  of  which  said  sum  there 
was  due  this  defendant  for  fees  and  dis- 
bursements the  sum  of  $220,  but  that  this 
sum  was  not  collected  for  the  said  H.  M. 
Tate  as  executor  or  In  any  other  capacity 
whatever,  and  that  tbe  money  did  not  belong 
to  the  estate  of  the  said  Dinah  Johnson,  de- 
ceased, all  of  which  was  well  known  to  tbe 
said  plaintiff  when  he  filed  his  petition.  This 
defendant  says  that  the  allegation  In  plain- 
tiff's petition  'that  this  defendant  collected 
said  money  as  the  attorney  of  said  H.  M. 
Tate'  Is  wholly  and  entirely  untrue,  and  was 
known  to  the  said  plaintiff  to  be  untrue  when 
he  made  It  Wherefore,  Judgment  Is  asked. 
•  •  •  "  Tbe  cause  was  tried,  resulting  In 
a  verdict  and  Judgment  for  plaintiff  In  tbe 
sum  of  $500,  and  from  sucb  Judgment  and 
the  order  overruling  motion  for  a  new  trial, 
defendant  appeals  uix>n  eight  assignments  of 
error,  seven  of  which  are  presented  and 
argued  in  the  brief. 

[1]  However,  the  material  errors  occurring 
at  tbe  trial  consisted  principally  In  tbe  re- 
jection of  testimony  offered  by  defendant; 
and,  while  defendant  has  presented  such  er- 
rors In  his  petition  In  error,  yet,  as  they 
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were  not  presented  to  the  trial  court  In  the 
motion  (or  a  new  trial,  they  cannot  be  con- 
sidered here.  In  Glaser  v.  Glaser,  13  Okl. 
389,  74  Pac.  944,  this  court,  speaking  through 
Burford,  C.  J.,  in  a  case  presenting  the 
identical  question  presented  by  the  case  at 
bar,  held:  "The  plaintiffs  bring  the  cause 
here  for  review,  and  in  thtir  brief  strenu- 
ously contend  that '  the  trial  court  erred  in 
admitting  in  evidence  the  deeds  from  the 
deceased  to  the  defendants,  for  the  reason 
that  they  did  not  bear  revenue  stamps,  and 
also  in  giving  one  of  the  instructions  to  the 
jury.  Nether  of  these  alleged  errors  are 
properly  before  this  court.  The  statute  (sec- 
tion 4493,  Wilson's  Stat.  vol.  2)  prescribed 
eight  several  specific  groutids  for  which  a 
new  trial  may  be  granted.  The  eighth  cause 
is:  'Error  of  law  occurring  at  the  trial, 
and  excepted  to  by  the  party  making  the 
application.'  This  ground  for  new  trial  em- 
braces every  ruling  of  the  trial  court,  from 
the  time  the  impaneling  of  the  Jury  begins 
until  the  verdict  of  the  Jury  is  received  and 
recorded,  and  where  a  motion  for  new  trial 
is  properly  made,  embracing  such  cause,  and 
is  overruled  by  the  trial  court,  an  assignment 
of  error  In  this  court,  to  the  effect  that  'the 
trial  court  erred  In  overruling  the  motion 
for  new  trial,'  will  bring  np  for  review  ev- 
ery ruling  of  the  trial  court  properly  except- 
ed to  at  the  time,  including  instructions  giv- 
en or  refused  when  proper  exceptions  were 
saved." 

After  setting  out  in  full  the  motion  for 
new  trial  the  court  continues:  "This  motion 
contains  but  one  statutory  ground,  and  that 
presents  the  question  of  the  sufficiency  of 
the  evidence  to  support  the  verdict.  The  al- 
legations that  the  court  erred  in  its  instruc- 
tions to  the  Jury  should  have  been  present- 
ed under  the  eighth  ground  for  new  trial, 
viz.:  'ESrror  of  law  occurring  at  the  trial  and 
excepted  to  by  the  party  making  the  appli- 
cation.' And  while  an  assignment  in  the 
motion  for  new  trial  is  sufficient  if  stated 
in  the  statutory  language,  yet  It  was  held  in 
Marbourg  v.  Smith,  11  Kan.  554,  that  If, 
instead  of  following  the  language  of  the  stat- 
ute the  moving  party  specifically  and  minute- 
ly points  out  the  errors  of  which  he  com- 
plains, it  will  be  sufficient.  And  this  court, 
in  Boyd  v.  Bryan  et  al.  [11  Okl.  66,  65 
Pac.  940]  supra,  followed  the  same  practice. 
*  •  •  The  plaintiffs  in  error  have,  in 
their  petition  in  error  in  this  court,  made 
specific  assignments,  complaining  of  the  rul- 
ings of  the  trial  court  during  the  progress  of 
the  trial,  both  as  to  the  giving  of  the  in- 
structions and  the  exclusion  and  admission 
of  evidence.  Such  assignments  in  this  court 
are  not  available  In  the  absence  of  a  motion 
for  new  trial  properly  embracing  the  errors 
complained  of  and  passed  on  by  the  trial 
court  If  the  matters  complained  of  have 
been  properly  embraced  in  the  motion  for 
new  trial  and  the  same  presented  to  the  trial 


court,-  and  there  overruled,  then  an  assign- 
ment of  error  In  this  court,  to  the  effect 
that  the  trial  court  erred  in  overruling  the 
motion  for  new  trial,  presents  to  this  court 
for  review  every  matter  properly  included  in 
the  motion  for  new  trial.  But  this  court 
will  not  reverse  a  case  for  errors  of  the 
trial  court  not  presented  to  and  passed  upon 
by  such  court.  Any  cause  for  which  a  new 
trial .  may  be  granted  is  deemed  waived  by 
failure  of  the  objecting  party  to  move  for 
a  new  trial  upon  such  ground.  Nesblt  v. 
Hlnes,  17  Kan.  316;  Atchison  v.  Byrnes,  22 
Kan.  65;  Lucas  v.  Sturr,  21  Kan.  480.  A 
motion  for  new  tr)al  is  essential  in  order  to 
give  the  trial  court  an  opportunity  to  re- 
view its  rulings,  and  if  need  be  to  correct 
errors  which  it  may  have  committed,  and  a 
failure  to  present  alleged  errors  to  the  trial 
court  by  a  motion  for  new  trial  will  be  deem- 
ed a  waiver,  and  the  Supreme  Court  will  not 
review  such  alleged  errors  unless  presented 
by  a  motion  (or  new  trial.  De  Berry  v. 
Smith,  2  Okl.  1  [35  Pac.  578];  Wood  v. 
Fambam,  1  Okl.  375  [33  Pac.  867] ;  Yaughan 
L.  Co.  V,  Mo.  H.  &  Ll  Co.,  3  Okl.  174  [41 
Pac.  81];  Carter  v.  Mo.  M.  &  I*  Co.,  6  Okl. 
11  [41  Pac  366] ;  Beberst^n  v.  Terr.,  8  Okl. 
467  [58  Pac.  641] ;  Boyd  v.  Bryan,  11  Okl. 
56  [65  Pac.  940];  Decker  v.  House,  30  Kan. 
614  [1  Pac.  584];  Atchison  v.  State  ex  rel., 
34  Kan.  379  [8  Pac.  367];  Hardwlck  v.  At- 
kinson, 8  Okl.  608  [58  Pac.  747]."  We  quote 
at  length  from  the  opinion,  supra,  because 
it  passes  upon  all  the  questions  Involved  In 
the  case  at  bar,  and  fully  discusses  all  the 
reasons  for  so  holding,  and  because  the  rule 
therein  announced  has  become  the"  settled 
rule  of  this  court  See  Gamer  v.  Scott,  28 
Okl.  646,  115  Pac.  789. 

The  fifth  assignment  in  the  petition  in  er- 
ror is  as  follows: 

"V.  The  said  court  and  T.  S.  Cobb,  the 
presiding  Judge,  erred  in  the  rulings  upon 
the  admission  of  the  evidence  and  the  re- 
marks of  the  presiding  Judge  of  the  evidence 
and  the  probative  force  and  effect  of  the  evi- 
dence made  during  the  trial  of  said  case, 
and  in  the  presence  and  hearing  of  the  Jury  as 
shown  by  the  record  of  the  case.    •    •    » 

"VI.  The  said  court  erred  in  examining  wit- 
nesses on  the  part  of  the  defendant  in  error 
as  shown  by  Exhibit  A.     »    •    • 

These  errors  were  not  presented  to  the 
trial  court  in  the  motion  for  new  trial,  and 
under  the  rule  announced  in  Glaser  v.  Glas- 
er, supra,  they  will  not  be  reviewed  here. 

It  is  true,  that  plaintiff  in  error  presented 
certain  specific  errors  in  his  motion  for  new 
trial,  which,  from  the  record,  were  duly  ex- 
cepted to  at  the  time,  and  which,  under  the 
rule  in  the  Glaser  Case,  supra,  may  be  re- 
viewed here,  such  spedflc  errors  being  that 
the  court  erred  in  forcing  defendant  to  tri- 
al during  the  term  at  which  the  trial  was 
had,  and  in  overruling  defendant's  motion 
for  contluuancet  and  in  giving  certain  la- 
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Btrnctlons,  and  In  refusing  certain  instruc- 
tions, each  of  which  were  specifically  set  out 
in  the  amended  motion  for  new  trial. 

[2]  As  to  the  Instructions  complained  of, 
we  find  no  material  error,  for  upon  the  tes- 
timony which  went  to  the  jury,  the  executor 
was  entitled  to  a  peremptory  instruction  for 
Judgment  in  a  sum  not  less  than  $400.  De- 
fendant stated  in  his  answer,  as  may  be  ob- 
serTed,  that  he  collected  $620,  $220  of  which 
he  retained  to  himself  as  fees  and  for  money 
disbursed  by  himself,  alleging,  however,  that 
the  money  was  not  collected  for  H.  M.  Tate, 
executor,  nor  for  the  heirs  of  Dinah  John- 
son, deceased.  This,  upon  his  own  pleading, 
left  $400  that  belonged  to  some  one  else 
than  himself.  He  testified  that  he  had  $400 
belonging  to  the  heirs  after  having  deducted 
his  fee  in  the  sum  of  $220.  On  page  15  of 
the  record  the  following  questions  and  an- 
swers appear:  "Q.  Now,  you  collected  $245 
in  this  case  and  $220  went  for  fees  and  dis- 
bursements? A.  Yes,  sir.  Q.  Where  is  the 
rest  of  that  money  now?  A.  I  have  got — 
that  Is,  I  have  got  $400  that  I  am  keeping 
for  the  heirs.  Q.  In  the  bank?  A.  No,  sir; 
I  have  got  $400,  and  that's  all  I  have  got 
Q.  Tou  have  spent  the  balance?  A.  Yes,  sir; 
I  spent  It  •  ♦  •  "  It  is  also  admitted  in 
the  record  that  H.  M.  Tate  was  the  duly 
qualified  and  acting  executor  of  the  estate 
of  Dinah  Johnson,  deceased.  Hence,  as  de- 
fendant confessed  in  his  pleading  to  have 
collected  $620,  and  stated  In  his  testimony 
that  he  had  collected  such  amotmt  $220  of 
which  he  had  si)ent  as  his  own  fee,  and  that 
the  balance  he  was  keeping  for  the  heirs  of 
Dinah  Johnson,  and  H.  M.  Tate  being  the 
executor  of  the  estate  of  deceased,  and,  un- 
der the  statutes,  being  entitled  to  the  funds 
received  or  collected  for  such  estate  (section 
5347,  Comp.  Daws  1909),  we  see  no  error  in 
the  court's  peremptory  instruction  against 
defendant  for  the  $400. 

[3]  The  other  instruction  complained  of  is 
as  follows:  "In  ascertaining  the  reasonable 
value  of  thfe  attorney's  fees  of  defoidant  In 
the  litigation  wherein  said  fees  are  claimed, 
you  will  consider  the  nature  of  the  litiga- 
tion, the  amount  Involved,  and  the  Interest 
at  stake,  the  capacity  and  fitness  of  defend- 
ant to  render  said  services,  the  services  and 
labor  rendered  by  defendant,  the  length  of 
time  required  to  perform  same,  the  benefit 
received  by  plalntlfl  from  said  litigation  In 
the  way  of  recovery,  and  you  will  look  to  all 
the  erldence  In  the  case,  and  exercise  your 
sound  dlscretlMi  and  judgment  thereon,  and 
allow  defendant  such  reasonable  amount  as 
yon  believe  he  is  justly  entitled  to,  not  ex- 
ceeding the  sum  of  $200,  the  ainount  claimed 
by  him."  We  are  unable  to  see  wherein  this 
Instruction  would  materially  prejudice  the 
rights  of  defendant 

As  to  the  assignment  that  the  court  erred 
in  forcing  plaintiff  to  trial  during  a  term  at 
which  the  cause  had  not  been  regularly  as- 


signed for  trial,  and  the  assignment  of  error 
that  the  court  erred  in  overruling  defend- 
ant's motion  for  a  continuance,  they  might 
be  well  takoi  and  considered  materially 
prejudicial  to  defendant's  rights  but  for  the 
fact  that  the  issues  made  by  the  pleadings 
are  settled  by  defendant's  own  testimony, 
the  Issue  being  that  defendant  had  certain 
moneys  belonging  to  the  h^rs  of  the  estate 
of  the  deceased,  and  defendant's  own  testi- 
mony being  that  he  had  collected  $620  for 
such  heirs,  $400,  of  which  he  was  now  keep- 
ing for  such  heirs,  and  that  he  had  spent 
the  balance  as  his  own  fee.  Having  confessed 
this  in  his  testimony,  the  only  remaining  is- 
sue to  be  tried  by  the  jury  was  what  bis 
services  were  reasonably  worth,  and  from 
the  verdict  returned  by  the  jury  it  appears 
that  he  was  allowed  $120  for  his  services. 
This  may  or  may  not  have  been  an  adequate 
amount. to  compensate  him  for  his  services, 
but  the  same  was  determined  by  the  jury  - 
under  what  we  believe  an  instruction  that 
was  fair  to  defendant,  at  least  not  preju- 
dicial to  him. 

Hence,  upon  the  entire  record  as  presented 
here,  the  judgment  of  the  trial  court  must 
be  affirmed. 

PER  CDBIABI.    Adopted  in  wholfr 


MIDLAND  VALLBY  R.  CO.  v.  LARSON. 
(Supreme  Court  of  Oklahoma.    Jan.  19,  1914.) 

(SyUaliut  ty  the  Court.) 

1.  DAUAaXS  (i  141*)— PWITION— SUFPIOntNCT. 

Where  the  petition,  in  an  action  for  dam- 
ages, contains  sufficient  statements  of  facts  to 
show  the  court  that  plaintiff  has  sustained  a 
detriment,  and  the  amonnt  thereof,  and  that 
defendant  had  wrongfully  caused  same,  and 
that  it  is  a  detriment  for  which  the  law  aMotda 
redress,  such  a  petition  states  a  cause  of  ac- 
tion. 

lEd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  406-408,  412,  414,  415;  Dec  Dig. 
i  141.*] 

2.  PbOPERTT     (i     8*)— OWNXBSHIP— Pebbukp- 

TiON  FBOK  Possession. 

In  the  absence  of  evidence  to  the  contrary, 
a  presumption  of  ownership  of  real  or  personal 
property  arises  from  the  possession  and  con- 
trol of  such  property. 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec.  Dig.  {  9;*   Evidence,  Cent  Dig.  |  78.] 

8.  Carbixbs  (I  230*)— Tmal  (|  166*)— Dbmur- 

BEB    TO    E}VinEROB— DAICAOES   TO    SHIPMENT. 

A  demurrer  to  the  evidence  admits  every 
fact  which  the  testimony,  together  with  such 
inferences  as  may  reasonably  arise  from  the 
surrounding  circumstances,  reasonably  tend  to 
prove;  and,  in  an  action  for  damages,  where 
the  testimony,  considered  in  the  light  of  the 
surrounding  circumstances,  reasonably  tends  to 
show  that  plaintiff  has  snstained  the  amount  of 
damages  cUiimed,  and  that  defendant  had  un- 
lawfully caused  such  damages,  a  demurrer  to 
the  evidence  is  properly  overruled. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  IS  961,  962;  Dec.  Dig.  I  230;* 
Trial,  Cent  Dig.  SI  864-366;  Dec.  Dig.  $  166.*1 
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4.  Cabbiers  (8  209*)— Delay  in  Fubnishino 

Cab — TiT  ABILITY. 

The  law  does  not  require  that  a  station 
agent  be  anthorized  to  contract  with  a  ship- 
per to  furnish  a  certain  kind  of  car  at  a  cer- 
tain hour  of  a  certain  day,  in  violation  of  pre- 
scribed rules  of  the  company,  and  in  discrimi- 
nation against  other  riiippers,  but  it  does 
require  that  be  be  authorized  to  furnish  reason- 
able facilities  within  a  reasonable  time  for  car- 
rying on  the  business  of  the  public,  either  upon 
his  own  authority  or  upon  his  demand  or  no- 
tice to  the  company;  and,  where  a  car  has  been 
demanded  by  a  shipper  and  promised  by  an 
agent,  and  a  reasonable  time  taken  for  furnish- 
ing same,  then  in  the  absence  of  satisfactory 
showing  for  an  unreasonable  delay,  the  com- 
pany will  be  held  liable  for  the  damages  re- 
sulting from  such  delay. 

[Ed.   Note.— For   other  cases,   see   Carriers, 
Cent  Dig.  {  925;   Dec.  Dig.  t  209.*] 

6.  Evidence    (J    474*)— Compbtbhot— Valtte 

OF  Chattels. 

Ordinarily  the  owner  of  chattels  is  quali- 
fied, by  reason  of  that  relationship,  to  give  his 
estimate  of  their  value,  and  where  he  qualifies 
as  knowing  the  market  value  of  such  chattels 
as  hogs,  sheep,  cattle,  and  horses,  it  is  not 
error  to  permit  him  to  so  testify. 

[Ed.   Note.— For  other  cases,   see   Evidence, 
Cent.  Dig.  H  2196-2219;  Dec.  Dig.  i  474.*] 

6.  Evidence  (|  474*)— Compbisnot— Tbars- 
POBTATion  OF  Shipment  —  Reasonable 
Time. 

Where  a  party  has  been  engaged  in  ship- 
ping stock  from  one  point  to  another  over  a 
line  of  railroad  for  a  period  of  10  years,  during 
which  time  he  shipped  some  30,000  head  of 
stock,  and  states  that  he  knows  the  reasonable 
time  required  for  making  the  trip,  be  should  be 
permitted  to  so  testify. 

[Ed.   Note. — For   other   cases,  see  Evidence, 
Cent.  Dig.  §{  219«-2219;  Dec.  Dig.  {  474.*] 

7.  Constitutional  Law  (|  28*)— Vebdict— 
Assent  of  Jubobs. 

"Where  the  cause  of  action  arose  before 
the  adoption  of  the  Constitution,  but  suit  was 
not  filed  until  afterwards,  the  constitutional 
provision  permitting  a  verdict  to  be  returned 
by  three-fourths  of  the  jurors  applies."  C, 
R.  I.  &  P.  Ry.  Co.  V.  Baroni,  32  OkL  640,  122 
Pac.  926. 

[Ed.  Note.— For  other  cases,   see  Constitu- 
tional Law,  Cent  Dig.  |  20;   Dec.  Dig.  {  23.*] 

8.  Appeal  and  Ebbob  ({  261*)  —  Pbesenta- 
tion  Below— Remabks  of  Counsel. 

Where  the  remarks  of  counsel  are  object- 
ed to  by  opposing  counsel  and  sustained  by  the 
court,  and  no  exception  is  taken  to  the  ruling 
of  the  court  nor  request  made  that  the  jury 
be  admonished  in  reference  thereto,  a  judg- 
ment vrill  not  be  reversed  because  of  the  re- 
marks complained  of. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  1500;  Dec  Dig.  {  261.*] 

9.  Tbial  (J  296*)— Xnjubt  to  Shipment— In- 
STBUcnoNft— Measubb  of  Damages. 

The  giving  of  the  following  instruction  is 
assigned  as  error:  "You  are  instructed  that  if 
you  find  that  the  plaintiff  is  entitled  to  recover 
for  any  damages  to  the  sheep  by  reason  of 
holding  them  while  waiting  for  the  car,  as  ex- 
plained in  the  preceding  instruction,  such  item 
of  damage  should  be  determined  by  you,  find- 
ing the  market  value  of  the  sheep  in  the  condi- 
tion they  were  when  delivered  at  the  destina- 
tion, and  then  finding  their  market  value  in  the 
condition  they  would  have  been  in  if  the  delay 
had  not  occurred  at  the  stock  pens  at  Hardy, 
Okl.;  and  then  the  difference  between  these 
two   values   would   be   the   proper   amount    of 


damages,  as  to  that  item."  Held,  this  instruc- 
tion in  the  light  of  the  entire  charge  is  not 
prejudicial  to  defendant's  rights. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Wg.^H  706-718,  715,  716,  718;    Dec.  Dig.  f 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Kay  County;  Claud 
Duval,  Judge. 

Action  by  Matthew  Larson  against  the 
Bndland  Valley  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Edgar  A.  De  Meules  and  Sol  H.  Kauffman, 
both  of  Muskogee,  for  plalntlfl  in  error.  P. 
W.  Cress,  of  Perry,  and  EL  8.  Braucht,  of 
Newkirk,  for  defendant  in  error. 

HARRISON,  C.  This  action  was  begun  in 
the  county  court  of  Kay  county  in  March, 
1909,  by  Matthew  Larson  against  the  Midland 
Valley  Railroad  Compaify  for  damages  sus- 
tained by  reason  of  delay  in  shipment  of  fat 
sheep  from  Hardy,  Okl.,  to  Kansas  City,  Mo. 
The  cause  was  tried  in  February,  1911,  and 
verdict  returned  and  Judgment  rendered  in 
favor  of  plaintiff  for  the  sum  of  $331.50, 
from  which  Judgment  and  order  overruling 
motion  for  new  trial  the  railroad  company 
appeals  upon  37  separate  assignments  of  er- 
ror, the  first  being,  that  the  court  erred  in 
overruling  the  demurrer  of  plaintiff  in  er- 
ror to  the  first  cause  of  action  stated  by 
plaintiff  below. 

[1]  The  portions  of  plalntUfs  petition  com- 
plained of  by  the  railroad  company  which 
purport  to  state  the  cause  of  action  against 
the  railroad  company  are  as  follows: 

"  *  *  *  (2)  That  on  or  about  the  24th 
day  of  February,  1907,  plaintiff  ordered  a 
car  for  the  shipment  of  sheep  over  the  de- 
fendant's line  of  railroad  from  Hardy,  Okl., 
to  Kansas  City,  in  the  state  of  Missouri. 
Plaintiff  ordered  the  said  car  for  shipment 
from  the  said  station  on  the  4th  day  of 
March,  1907,  and  plaintiff  was  advised  by 
the  agent  In  charge  of  said  station  that  the 
car  so  ordered  would  be  placed  in  position  for 
loading  on  Monday  morning,  March  4,  1907. 

"(3)  Relying  upon  the  advice  of  said  agent, 
plaintiff  drove  243  head  of  sheep  to  the  sta- 
tion at  Hardy,  Okl.,  on  March  4,  1907;  that 
when  he  arrived  with  the  said  sheep  at  the 
said  station  the  car  as  ordered  had  not  ar- 
rived; that  plaintiff  was  compelled  to  place 
the  said  sheep  in  stock  pens  at  the  station 
without  proper  shelter,  and  away  from  their 
accustomed  feed  lots,  to  await  the  car  for 
shipment  of  the  said  sheep;  that  defendant 
failed  to  send  and  place  a  car  for  the  ship- 
ment of  said  sheep  until  about  the  8th  day 
of  March,  1907 ;  that  the  delay  in  delivering 
the  said  car  for  the  shipment  of  said  sheep 
compelled  plaintiff  to  hold  said  sheep  in  the 
said  pens  for  over  four  days,  until  the  9th 
day  of  March,  1907,  and  the  said  sheep  were 
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greatly  reduced  In  weight,  and  put  In  bad 
condition  for  shipment  and  market." 

"(7)  That  by  reason  of  the  said  negligence 
of  the  defendant,  Ita  agents  and  servants,  as 
aforesaid,  plaintiff  was  obliged  to  and  did 
hire  three  men  and  a  team  five  days  to  care 
for  said  sheep  after  they  should  and  would 
have  been  shipped  but  for  the  negligence 
of  the  defendant  as  aforesaid,  at  a  cost  to 
plaintiff  and  to  bis  damage  in  the  sum  of 
$37.50;  that  plalntUT  was  comi)elled  to  and 
did  furnish  extra  feed  to  said  sheep,  to  wit, 
20  bales  of  hay,  worth  $4,  and  35  bushels 
of  com,  worth  32  cents  per  bushel,  and  of 
the  value  of  $11.20." 

Plaintiff  further  alleged  that  the  car  was 
furnished  on  the  dth,  and  the  shipment  de- 
livered on  said  date  for  the  Kansas  City  mar- 
ket, and  that  upon  arrival  at  Kansas  City 
notice  in  writing  was  given  to  the  railroad 
company  of  the  damage  done  to  the  shipment 
Upon  refusal  of  the  company  to  reimburse 
plaintiff  for  the  damage  thus  sustained,  this 
action  was  brought  for  the  sum  of  $282.70, 
and  interest  at  7  per  cent  from  the  12th  day 
of  March  1907. 

We  cannot  agree  with  plaintiff  in  error 
that  these  allegations,  considered  in  connec- 
tion with  the  formal  statements  in  the  peti- 
tion, do  not  contain  sufSclent  statements  that 
plaintiff  had  sustained  a  detriment,  and  that 
defendant  railroad  company,  through  its 
agents  and  employes,  had  wrongfully  caused 
such  detriment  This  being  true,  then  under 
section  2882,  Comp.  Laws  1909,  section  2845, 
Rev.  Laws  1910,  Larson  was  entitled  to  com- 
pensation for  the  damages  thus  sustained. 

[2]  The  next  assignment  of  error  is  that 
the  court  erred  in  OTemiUng  the  demurrer 
to  the  evidence.  Plaintiff  in  error's  conten- 
tion In  this  regard  Is  based  upon  his  assump- 
tion that  the  testimony  failed  to  show  that 
Larson  was  the  owner  of  the  sheep  in  ques- 
tion. While  It  does  not  appear  in  the  record 
that  Larson  anywhere  said,  In  so  many 
words,  "These  were  my  sheep,"  yet  from 
beginning  to  end  of  the-  testimony  bis  testi- 
mony is  laden  with  valid  inferences  that 
he  was  the  owner  of  the  sheep  In  question. 
In  fact  no  other  inference  could  be  drawn 
from  the  testimony.  He  stated:  That  he 
bad  been  engaged  in  feeding  sheep  for  about 
10  years,  during  which  time  he  probably  had 
fattened  and  shipped  30,000  head.  That  this 
winter  he  was  feeding  1,600  head.  That,  a 
portion  of  them  being  ready  for  shipment, 
be  went  In  to  the  agent  to  ascertain  as  to 
when  be  could  get  cars ;  told  him  about  how 
many  be  wanted  to  ship,  and  the  agent  told 
him  about  when  he  could  have  the  cars.  Be- 
lying upon  this  information,  he  returned 
home  and  began  to  make  preparation  for  the 
shipment  That  in  order  to  make  sure  and 
sustain  no  loss  by  carrying  his  shipment  in 
and  finding  no  car  there,  he  sent  one  of  his 
men  in  to  know  tC  the  car  would  be  on  hand, 
and  received  the  information  from  the  agent 


through  such  employe  that  the  car  would  be 
on  hand.  In  order  to  make  still  more  cer- 
tain In  this  regard,  he  sent  his  son  in  on  the 
day  before  he  took  the  sheep,  to  ascertain 
if  the  car  would  be  there,  and  was  again  In- 
formed by  the  agent  that  it  would  be.  That 
thereupon  he  cut  out  245  head  of  sheep  and 
drove  them  to  town.  When  he  got  there  the 
car  was  not  there,  and  no  satisfactory  ex- 
planation given  for  its  not  being  there.  He 
was  compelled  to  keep  the  sheep  there  for  a, 
period  of  five  days  in  muddy,  unsheltered,  un- 
fit pens,  compelled  to  buy  feed  for  them  and 
hire  hands  to  feed  them.  That  by  reason  of 
this  drcumstanoe  the  sheep  sustained  great 
loss  in  shrinkage  of  flesh,  and  that  he  was 
put  to  this  extra  expense  in  feeding  and  car- 
ing for  them,  and  that  he  was  damaged  by 
reason  of  such  circumstance  in  the  sum  for 
which  the  action  was  brought  l^rom  an  ex- 
amination of  the  record,  his  ownership  in 
the  sheep  is  conclusive;  the  question  of  own- 
ership was  never  raised.  This  assignment  of 
error  appears  to  us  more  frivolous  than  oth- 
erwise, and  entirely  too  theoretically  techni- 
cal to  be  given  consideration  here.  Besides, 
the  rale  is:  "A  rebuttable  presumption  of 
ownership  whidi,  in  the  absence  of  evidence 
to  the  contrary,  the  law  will  assume  to  be 
correct  arises  from  possession  of  real  or  per- 
sonal property.  Where  several  persons  are 
in  apparent  possession,  the  presumption  of 
title  is  in  favor  of  him  whose  acta  of  control 
and  dominion  preponderate."  16  Cyc.  1074, 
and  numerous  cases  dted  in  notes. 

[3]  The  second  assignment  argued  is  that 
the  court  erred  in  overruling  the  demurrer 
to  the  evidence.  This  assignment  is  based  up- 
on the  contention  that  defendant  In  error 
failed  to  prove  ownership  in  the  sheep,  and 
failed  to  prove  that  he  had  been  damaged. 
With  this  contention  we  cannot  agree.  We 
think  the  testimony  conclusively  shows  own- 
ership, and  specifically  shows  the  damage 
sustained,  and  that  defendant  was  the  wrong- 
ful cause  thereof.  Besides:  "A  demurrer  to 
the  evidence  admits  all  the  facts  which  the 
evidence  in  the  slightest  degree  tends  to 
prove,  and  all  the  inferences  or  conclusions 
which  may  be  reasonably  and  logically  drawn 
from  the  evidence,  and,  upon  a  demurrer  to 
the  evidence,  the  plaintiff  is  entitled  to  every 
inference  which  the  evidence,  considered  in 
the  light  most  favorable  to  him,  reasonably 
tends  to  prove."  Anthony  v.  Bliss,  134  Pac. 
1122.  See  EMmisson  v.  Drumm-Flato  Co.,  13 
Okl.  440,  73  Pac.  958;  Shawnee  L.  &  P.  Co. 
V.  Sears,  21  Okl.  13,  90  Pac.  449;  Ziska  v. 
Ziska,  20  OkL  634,  95  Pac.  254.  Considered 
under  the  light  of  this  rule,  the  evidence  dis- 
closed by  the  record  is  amply  sufficient  to 
sustain  the  Judgment. 

[4]  The  ttiird  assignment  presented  is  error 
in  refusing  peremptory  instruction  In  favor 
of  the  railroad  company.  Under  this  assign- 
ment it  is  contended  that  the  agent  of  the 
company  at  Hardy  bad  no  authority  to  make 
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the  contract  wblch  plaintiff  alleged  was  made 
in  reference  to  the  car  and  the  time  within 
which  it  should  be  furnished,  nor  to  make  any 
contract  other  than  the  printed  contract  un- 
der which  the  shipment  was  made.  Counsel 
devotes  about  12  pages  of  his  brief  citing  a 
number  of  authorities  in  support  of  this  con- 
tention. In  answer  to  such  argument  we 
will  say  that  it  is  th9  duty  of  the  railroad 
company  to  famish  agents  at  the  stations 
along  its  line  who  are  authorized  to  trans- 
act the  business  of  the  public,  without  un- 
reasonable delay.  If  the  railroad  compa- 
ny had  no  such  agent  at  Hardy,  then  it 
was  derelict  in  discharging  its  obligations 
to  the  public  In  not  having  such  a  person 
there.  The  law  does  not  require  that  a 
station  agent  be  authorized  to  contract  to 
furnish  a  certain  kind  of  oar,  at  a  certain 
hour  of  a  certain  day,  in  violation  of  pre- 
scribed rules  and  in  discrimination  against 
other  shippers,  but  it  does  require  that  he  be 
authorized  to  furnish  reasonable  facUltlea 
within  reasonable  time  for  carrying  on  the 
business  of.  the  public,  either  upon  his  own 
authority  or  upon  his  demands  or  notice 
to  the  company  that  such  facilities  are  re- 
quired. Thia  was  all  that  was  required  by 
the  shipper  in  the  case  at  bar.  He  did  not 
demand  of  the  company  to  furnish  a  double- 
deck  car  on  a  certain  day  in  violation  of  pre- 
scribed rules,  or  in  discrimination  against 
other  shippers,  nor  did  he  seek  to  bind  the 
company  to  such  a  contract,  but  eight  days 
before  the  shipment  he  went  in  to  consult 
the  agent  about  when  he  could  get  such  a 
car  as  he  needed.  The  agent  informed  him 
that  he  could  get  same  about  eight  days  from 
that  date.  This  number  of  days  was  consid- 
ered, both  by  the  agent  and  the  shipper,  to  be 
a  reasonable  time  in  which  to  obtain  the 
cars.  Plaintiff  relied  upon  the  ageflt's  state- 
ments, and  had  a  right  to  reply  upon  same, 
and,  relying  upon  such  statements,  returned 
to  his  ranch  and  began  preparations  for  ship- 
ment on  the  day  mentioned.  However,  as 
stated  before,  within  a  few  days  before  the 
day  for  the  arrival  of  the  car,  be  sent  one 
of  his  men  In  to  know  if  the  car  would  be 
there,  and  was  Informed  that  It  would  be. 
On  the  day  before  he  cut  out  his  sheep  and 
drove  them  In,  he  sent  his  son  in  again  to  in- 
quire of  the  agent,  and  was  again  Informed 
that  the  car  would  be  set  for  him.  Instead 
of  this,  the  car  did  not  arrive  for  five  days 
thereafter,  during  which  time  he  was  com- 
pelled to  keep  his  sheep  in  unsheltered  pens 
where  he  was  delayed,  sustaining  the  loss 
by  shrinkage  complained  of.  Under  the  rec- 
ord before  us,  especially  In  the  absence  of 
any  showing  to  the  contrary,  the  eight  days 
was  a  reasonable  time  within  which  to  have 
furnished  the  car  required,  and  the  five  days' 
delay  thereafter,  in  the  absence  of  any  show- 
ing to  the  contrary,  was  an  unreasonable  de- 
lay, and  the  Jury  was  justified  in  so  finding. 
In  Midland  Railroad  Co.  v.  George,  36  Okl. 
12,  127  Pac.  871,  which  is  an  action  against 


the  railroad  company  for  failure  to  furnish 
cars  at  the  time  promised  in  an  oral  agree- 
ment by  the  station  agent,  the  first  syllabus 
is  as  follows:  "Where  a  railroad  company, 
by  oral  agreement  with  its  agent,  promises  to 
furnish  cars  at  a  certain  time,  and  on  account 
of  its  failure  to  do  so  the  freight  fails  to 
connect  with  the  train  on  a  connecting  car- 
rier, and  the  freight  Is  damaged  by  the  de- 
lay, the  company  is  liable  for  actual  damages 
caused  by  the  delay." 

[S]  The  next  assignment  argued  is  error  in 
admitting  incompetent  evidence.  The  testi- 
mony complained  of  is  that  plaintiff,  Larson, 
was  permitted  to  testify  as  to  the  market 
value  of  the  sheep  at  Hardy  on  the  day  they 
were  brought  in  and  on  the  day  they  were 
shipped  out,  and  also  as  to  the  market  value 
of  such  sheep  on  the  market  at  Kansas  City 
on  the  day  they  would  have  reached  the 
market.  If  transported  with  reasonable  dis- 
patch, and  the  day  on  which  they  did  reach 
the  market,  and  the  further  objection  that 
the  witness  was  permitted  to  testify  as  to 
what  was  a  reasonable  time  for  transporta- 
tion from  the  point  of  shipment  to  the  point 
of  destination. 

In  the  first  place,  the  market  value  of 
domestic  animals,  such  as  horses,  sheep,  cat- 
tle, and  hogs,  is  not  such  a  subject  as  to  be 
brought  within  the  strict  rule  for  receiving 
expert  testimony.  Values  of  this  character 
are  so  easily  and  ordinarily  understood  that 
any  one  who  knows  should  be  permitted  to 
testify.  We  can  see  no  reason  for  it  nor  any 
common  sense,  In  applying  the  strict  rules 
for  expert  testimony  t«>  testimony  of  this 
character.  The  witness  in  question  stated 
that  he  did  know  the  market  value,  and  then 
testified  what  such  value  wa&  Besides,  it 
appears  that  he  had  been  engaged  In  feeding 
sheep  for  the  market  for  about  10  years,  dur- 
ing which  time  he  had  fattened  and  shipped 
some  30,000  head;  had  closely  studied  the 
method  of  handling,  the  method  and  amount 
of  feeding,  the  nature  and  qualities  of  the 
sheep,  and  had  kept  himself  posted  as  to 
market  values.  The  rule  Is  well  settled  that 
the  owner  of  chattels  Is  qualified,  by  reason 
of  that  relationship,  to  give  his  estimate  of 
their  value.  17  Cyc  112  to  116,  and  author- 
ities cited  in  notes.  It  does  not  require  ex- 
perts, within  the  strict  meaning  of  the  rule, 
to  testify  to  matters  of  this  character.  This 
Is  a  character  of  knowledge  which  may  be 
obtained  and  is  generally  known  by  even  the 
most  ordinary  persons.  In  Tates  v.  Garrett, 
19  Okl.  449,  96  Pac.  142,  an  expert  witness 
Is  defined  as  "one  possessing,  In  regard  to  a 
particular  subject  or  department  of  human 
activity,  knowledge  not  acquired  by  ordi- 
nary persons."  Knowledge  of  the  market 
value  of  domestic  animals  of  this  character 
is  too  generally  known,  especially  by  per- 
sons engaged  in  such  business,  to  be  brought 
within  the  strict  rule  of  expert  testimony. 

[6]  Likewise  his  knowledge  as  to  the  time 
It  usually  took,  under  ordinary  drcumstano- 
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es,  to  make  the  trip  from  Hardy,  Okl.,  to 
Kansas  City  was  a  matter  which  might  be 
well  understood,  well  known  by  any  person 
engaged  in  the  shipping  business  as  long  as 
this  witness  had  been  engaged.  We  think 
the  testimony  was  correctly  admitted,  the 
witness  haying  stated  that  be  knew  the  mar- 
ket value  of  the  stock  and  the  time  which, 
under  ordinary  drcamstances,  was  required 
for  transporting  same  from  the  point  of 
shipment  to  the  point  of  destination. 

[9]  The  next  assignment  is  that  the  court 
erred  in  giving  the  following  Instruction: 
"You  are  Instructed  that  If  you  find  that  the 
plaintiff  Is  entitled  to  recover  for  any  dam- 
age to  the  sheep  by  reason  of  holding  them 
while  waiting  for  the  car,  as  explained  In  the 
preceding  Instruction,  such  item  of  damage 
should  be  determined  by  yon  finding  the  mar- 
ket value  of  the  sheep.  In  the  condition  they 
were  when  delivered  at  the  destination,  and 
then  finding  the  market  value  In  the  condi- 
tion they  would  have  been  In  had  the  delay 
not  occurred  at  the  stock  pens,  at  Hardy, 
OkL ;  and  then  the  difference  between  these 
two  values  would  be  the  proper  amount  of 
damage  as  to  that  Item."  See  St  L.  &  S.  F. 
Ry.  V.  Plbnm,  30  Okl.  262,  120  Paa  923. 
This  Instruction,  considered  In  connection 
with  other  Instructions  given,  cannot  be  said 
to  have  been  prejudicial  to  the  substantial 
rights  of  plaintiff  in  error. 

[7]  The  next  objection  Is  that  the  court 
erred  In  Instructing  the  Jury  that  three- 
fonrths  of  their  number  might  rotnm  a  ver- 
dict In  the  first  place,  plaintiff  in  error 
could  not  have  been  prejudiced  by  this  In- 
gtrnction  for  the  reason  that  the  verdict  re- 
turned was  a  unanimous  one,  but,  aside  from 
this,  In  the  case  of  C,  R.  I.  A  P.  Ry.  Co. 
v.  Baronl,  32  OkL  540,  122  Pac.  926,  this 
tonrt  held;  "Whero  the  cause  of  action  arose 
before  the  adoption  of  the  Constitution,  but 
suit  was  not  filed  until  afterwards  the  con- 
stitutional provisions  permitting  a  verdict 
to  be  retnmed  by  three-fourths  of  the  jur- 
ors appliea"  Independent  Cotton  Oil  Co.  v. 
Beacham,  81  Okl.  385,  120  Pac.  969;  St  L. 
&  S.  F.  By.  Co.  V.  Ramsey,  37  OkL  448,  132 
Pac.  478.  The  same  mle  obtains  in  Inde- 
pendent Cotton  Oil  Co.  V.  Beacham,  31  OkL 
3S5,  120  Pac.  969,  and  the  case  at  bar  comes 
within  the  rule  of  these  two  cases. 

II]  The  next  objection  to  be  considered  Is 
to  certain  remarks  made  by  plaintiff's  coun- 
sel to  the  jury,  but  It  appears  from  the  reo> 
ord  that  the  remarks  were  objected  to  by 
couisel  for  the  defendant  at  the  time  and 
the  objection  sustained  by  the  court  Coun- 
sel saved  no  exception  either  to  the  argu- 
ment or  to  the  ruling  of  the  court  and  the 
question,  therefore,  is  not  befora  tills  court 
for  review.  There  being  no  proper  exception 
to  the  remarks  complained  of  at  the  time, 
nor  any  exception  taken  to  the  ruling  of  the 
court  thereon,  the  question  is  not  properly 
before  this  court  for  review.     See  Coalgate 


T.  Bross,  25  OkL  244,  107  Pac.  425,  138  Am. 
St  Rep.  915;  Kaufman  v.  Bolsmler,  25  OkL 
253,  105  Pac.  326 ;  Gann  v.  Ball.  26  OkL  27, 
110  Pac.  1067;  also  Johnson  t.  U.  S.,  2 
OkL  Cr.  17,  99  Pac.  1022;  Thacker  v.  State,  3 
Okl.  Cr.  485,  106  Pac.  986 ;  Johnson  v.  State, 
5  Okl.  Cr.  13, 113  Pac.  552 ;  Glaser  v.  Glaser, 
13  OkL  389,  74  Paa  944;  Baker  v.  Tate,  Ex- 
ecutor, 138  Paa  171. 

The  remaining  question  to  be  determined  is 
the  assignment  that  the  court  erred  in  over- 
ruling motion  for  a  new  trial,  but  the  prop- 
ositions involved  In  the  motion  for  new  trial 
have  been  disposed  of  under  the  other  aa- 
Blgnments  herein  determined. 

We  find  no  material  error  In  the  record. 
Hence  the  Judgment  of  the  trial  court  Is 
affirmed. 

PER  CURIAM.    Adopted  In  whol& 


RICHARDSON  v.  THOMPSON  et  alt 
(Supreme  Court  of  Oklahoma.    Sept  22,  1913.) 

(8i/llahu»  iy  the  Court.) 
Afpeai.  and  Ebbob  (§§  150,  780*)— Decisions 

Revibwablk— -Final  Obdebs. 

Where  the  order  sought  to  be  reviewed  is 
not  a  final  order,  as  defined  by  Rev.  Laws  Okl. 
1910,  i  6287,  the  proceeding  in  error  will  be 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  934-946,  8121;  Dea  Dig. 
§§  160,  780.*] 

Error  from  District  Court  Okmulgee 
County ;  Wade  S.  Stanfleld,  Judga 

Action  by  Vironia  Thompson  and  others 
against  Katie  Richardson.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Dis- 
missed. 

Frank  F.  Lamb,  of  Okmulgee,  for  plaintiff 
in  error.  Geo.  C.  Beidleman,  of  Okmulgee, 
for  defendants  In  error. 

TURNER,  J.  From  a  Judgment  of  the  dis- 
trict court  of  Okmulgee  county,  rendered  and 
entered  herein  on  April  2,  1910,  decreeing 
Vironia  Thompson  and  the  minor  heirs  of 
Melvina  P.  Beddoe,  plaintiffs  below,  to  be 
the  owners  of  an  undivided  one-third  of  the 
surplus  allotment  of  Keltle  Harrison,  de- 
ceased, Albert  Anderson  to  be  the  owner 
of  the  remaining  two-thirds,  and  Katie  Rich- 
ardson, his  widow,  plaintiff  in  error,  to  be 
the  owner  of  bis  homestead,  and  that  the 
same,  other  than  the  homestead,  be  partition- 
ed between  said  Anderson  and  said  plain- 
tiffs, and  appointing  commissioners  for  that 
purpose,  Katie  Richardson,  one  of  the  de- 
fendants, appealed  to  this  couit,  but  the 
same  was  dismissed.  Richardson  v.  Beidle- 
man, 126  Pac.  816.  Later  the  mandate  of  this 
court  was  spread  of  record,  and  the  commis- 
sioners made  their  report,  in  effect  that 
partition  could  not  be  made  without  injury 
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to  the  parties,  and  aivtraised  the  same  In 
four  separate  tracts,  at  a  total  valuation 
of  $1,330.  On  Jannary  16,  1913,  Katie  Rich- 
ardson made  known  to  the  conrt:  "That  on 
April  2,  1010,  an  order  was  made  and  en- 
tered herein  determining  the  Interests  of 
the  various  parties  to  the  lands  In  controver- 
sy. That  commissioners  were  duly  appoint- 
ed to  partition  the  lands  in  question.  That 
said  commissioners  made  a  report  as  re- 
quired by  law,  and  that  one  Albert  Ander- 
son, one  of  the  defendants  herein,  filed  an 
election  to  purchase  the- interest  of  the  plaln- 
tUFs  at  the  appraised  price.  That  since  said 
time  no  further  proceedings  have  been  bad. 
That  from  the  said  order  this  defendant  at- 
tempted to  appeal,  and  that  the  said  appeal 
was  dismissed  out  of  the  Supreme  Court, 
and  that  the  mandate  of  said  court  has  been 
returned  into  this  court  That  no  final 
Judgment  has  been  entered  In  said  cause" — 
and  moved  the  court  "  *  *  •  to  cause  a 
final  Judgment  to  be  made  and  entered  In  said 
cause."  Acting  thereupon,  the  next  day  the 
following  was  rendered  and  entered  by  the 
court:  "It  appearing  to  the  court  that  the  In- 
terests of  the  parties  In  the  lands  to  be  par- 
titioned have  been  merged,  there  Is  no  fur- 
ther necessity  for  further  proceedings  In  this 
cause  upon  said  partition,  and  that  said 
case  Is  closed.  It  Is  therefore  ordered,  ad- 
Judged,  and  decreed  by  the  court  that  the 
motion  filed  herein  for  final  Judgment  in 
said  cause  la  overruled,  exceptions  allow- 
ed all  parties" — to  reverse  which  she  com- 
menced this  proceeding  In  error.  When  her 
appeal  was  dismissed  the  Judgment  of  April 
2,  1910,  became  final  as  to  her,  and  fixed 
her  rights  in  and  to  the  homestead  as  her 
sole  Interest  in  the  land  In  controversy.  For 
the  reason  that  the  subsequent  proceedings 
in  partition  could  not  alfect  her  homestead 
they  Interested  her  no  more,  and  hence  the 
order  sought  to  be  reviewed  is  not  a  final 
order  as  defined  by  Rev.  Laws  Okla.  1910, 
§  5237,  in  that  the  same  does  not  affect 
any  substantial  right  of  Katie  Richardson 
in  this  cause. 

The  motion  to  dismiss  her  appeal  is  sus- 
tained.   AU  the  Justices  concur. 


ALLEN  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Feb. 
2,  1014.) 

(SviJoift  &V  tfte  Court.) 

1.  Physicians  and  Surgeons  (§  6*)— Pbac- 
Tii:iNa  Without  Authority— Criminal  Of- 
fense. 

It  is  a  penal  offense  under  the  laws  of  Okla- 
homa for  any  person  to  practice  medicine  or 
Aurgery  in  this  state  without  having  at  the 
time  a  valid  unrevoked  certificate. 

[Ed.   Note. — For  other  cases,   see  Physicians 
nnd  Surgeons,  Cent.  Dig.  §$  6-11 ;    Dec.  Dig.  § 


2.  CannNAL  Law  (§  1172*)— Phtsiciawb  abd 
Sdboeons  (I  6*)--Gbound  fob  Revkksai^ 
Refusai,  of  Instruction  —  Pbacticino 
Without  Authority — Burden  of  Proof. 

(a)  An  information  charging  a  person  with 
the  violation  of  that  provision  of  the  Code  which 
penalizes  persons  for  prescribing  or  administer- 
ing any  drug  or  medicine  now  or  hereafter  in- 
cluded in  materia  medioa  for  the  treatment  of 
diseases,  injuries,  or  deformities  of  human  be- 
ings  must  lie  substantiated  by  proof  of  the  fact 
tliat  some  such  drug  or  medicine  was  so  pre- 
scribed or  administered. 

(b)  It  is  reversible  error  for  a  trial  court  to 
refuse  to  submit  by  proper  instructions  the 
necessary  elements  of  any  offense  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §8  3128.  3154-3157.  3159- 
3163.  3169;  Dec.  Dig.  i  1172;*  Physicians 
and  Surgeons,  Cent  Dig.  |i  6-11 ;  Dec.  Dig.  S 
6.*] 

Appeal  from  County  Court,  Carter  County ; 
M.  P.  Winfrey,  Judge: 

H.  T.  Allen  was  convicted  of  violating  the 
medical  practices  act,  and  appeals.  Re- 
versed. 

Champion  &  Champion,  of  Ardmore,  and 
Stuart,  Cruce  &  GUbert,  of  Oklahoma  City, 
for  plaintifC  in  error.  Smith  C.  Matson  and 
C.  J.  Davenport,  Asst  Attys.  Gen.,  for  the 
State. 

ARMSTRONG,  P.  J.  The  plaintiff  in  er- 
ror, H.  T.  Allen,  was  convicted  at  the  Jan- 
uary, 1912,  term  of  the  county  court  of  Car- 
ter county  on  a  charge  of  violating  the  med- 
ical practices  act,  in  that  he  had  been  guilty 
of  practicing  medicine  without  a  license,  and 
his  punishment  fixed  at  a  fine  of  $100  and 
costs. 

[1,2]  This  prosecution  was  begun  prior  to 
the  adoption  of  the  Revised  Laws,  and  is 
based  upon  section  4256,  Snyder's  Comp. 
Laws,  which  is  as  follows:  "Any  person 
practicing  medicine  and  surgery  in  this  state, 
without  having  at  the  time  a  valid  unrevok- 
ed certificate  as  provided  in  this  act,  shall 
be  deemed  guilty  of  a  misdemeanor  and  shall 
be  fined  not  less  than  one  hundred  ($100.00) 
dollars  nor  more  than  five  hundred  ($500.00) 
dollars,  or  by  Imprisonment  for  a  term  of 
not  less  than  sixty  days  nor  more  than  one 
hundred  and  eighty  days  or  both  such  fine 
and  imprisonment,  and  each  day's  practice 
shall  constitute  a  separate  offense.  All  fines 
under  the  provisions  of  this  section  shall  be 
paid  into  the  road  and  bridge  fund  of  the 
county  wherein  the  conviction  Is  secured." 
Section  4259  of  the  same  statute  provides: 
"The  following  persons  shall  be  deemed  as 
practicing  medicine  and  surgery  witliln  the 
meaning  of  this  act:  First.  Those  who  pre- 
scribe or  administer  any  drug  or  medicine 
now  or  hereafter  Included  in  materia  med- 
Ica  in  the  treatment  of  disease,  injury,  or 
deformity  of  human  beings." 

A  careful  reading  of  the  record  discloses 
the  fact  that  plaintiff  In  error  had  been  ad- 
ministering certain   medicines,  but   no    wit- 


*For  other  cases  see  same  topic  aod  section  NUMBER  in  Dec.  Dig.  &  Am,  Dig.  Key -No.  Series  &  Rep'r  Indexe* 
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ness  named  any  drag  or  medicines  prescrib- 
ed or  administered  by  Mm,  nor  Is  there  any 
proof  in  the  record  disclosing  that  any  drug 
or  medicine  was  administered  which  is  in- 
claded  In  materia  medlca,  as  required. 
When  the  cause  was  submitted  to  the  Jury,  the 
court  was  asked  to  give  the  following  instruc- 
tion: "You  are  Instructed,  gentlemen  of  the 
jury,  that  the  state  has  failed  to  Introduce 
evidence  sufiSclent  to  establish  the  guilt  of 
the  defendant  as  charged  In  the  Informa- 
tion, and  I  hereby  advise  you  to  return  a 
verdict  of  not  guilty."  This  instruction  was 
refused  by  the  court  and  exceptions  duly 
saved.  The  failure  to  give  this  Instruction 
and  the  failure  to  grant  a  new  trial  are  as- 
signed as  errors  in  this  court  The  Instruc- 
tion should  have  been  given  without  doubt 
The  Attorney  General  has  filed  a  confession 
in  error  In  which  he  concedes  that  the  court 
committed  reversible  error  In  refusing  to 
give  this  particular  instruction.  There  are 
other  errors  complained  of;  but,  In  view  of 
the  fact  that  In  our  Judgment  this  Is  fatal  to 
the  conviction,'  the  Judgment  will  be  reversed 
on  tills  ground  alone.  Judgment  reversed, 
with  directions  for  a  new  trial. 

DOTLB  and  FURMAN,  JJ.,  concur. 


BECKER  et  al.  v.  HOPPER  et  aL 
(Supreme  Court  of  Wyoming.     Jan.  27,  1914.) 

1.  COMSTITTJTIONAL  LAW   (§  80*)— MKCHANICB' 

Liens  (J  3*)— Liberty  of  Contkact— Lien 

or  SUBCONTBACTOB. 

The  statute,  giving  a  subcontractor  a  lien 
for  labor  and  materiab  actually  entering  into 
the  structure  as  against  an  owner  with  whom 
be  bad  no  direct  contractual  relation,  does  not 
violate  the  constitutional  right  of  liberty  of  con- 
tract, and  is  valid. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  157;  Dec.  Dig.  )i  89;  •  Me- 
chanics' Liens,  Cent  Dig.  $  4 ;   Dec  Dig.  {  3.*] 

2.  Mechanics'  Liens  (t  ISO*)— StiFFiciENot 
OF  Statement— Debcbiption  of  MatebiaI/— 
"Etc." 

Under  Comp.  St  1010,  |  3700.  giving  a 
lien  to  every  person  who  performs  labor  upon, 
or  furnishes  material  for,  any  building  upon 
complying  with  the  provisions  of  the  chapter, 
and  section  3808,  requiring  every  subcontractor, 
within  90  days  after  the  indebtedness  accrues, 
to  file  in  the  office  of  the  register  of  deeds  of  the 
proper  county  a  just  and  true  account  of  the  de- 
mand due  him  after  allowance  of  all  credits, 
where  it  appeared  that  the  subcontractor  had  a 
contract  for  the  tin  work,  and  for  labor  and  ma- 
terial, including  galvanized  ironwork,  steel  ceil- 
ings, skylights,  and  glass,  his  lien  statement, 
"Becker  Hotel  contract  tlnwork,  etc.,  $1202,'' 
was  insnfBcient,  since  the  abbreviation  "etc." 
means  "and  other  things,"  and  since  it  was  not 
sufficiently  specific  to  enable  one  not  a  party  to 
the  contract  to  identify  the  things  for  which  the 
lien  was  claimed. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {§  234-236 ;    Dec.  Dig.  f  139.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  pp.  2511,  2512;   vol.  8,  p.  7656.] 

3.  Mechanics'  Liens  (8  288*)— Statement— 
Statdte— Retboaotive  Effect. 

Comp.  St  1910,  I  3700,  giving  a  mechanics' 
lien  upon  compliance  with  the  provisions  of  the 


chapter,  and  section  3803,  requiring  a  subcon- 
tractor, within  00  days  after  the  indebtedness, 
accrues,  to  file  a  true  and  just  account  of  the 
demand  due  him,  were  not  affected  by  Sess. 
Laws  1011,  c.  68,  amending  and  re-enacting 
Comp.  St  1010,  §  3805,  to  provide  that  a  lien  ac- 
count as  filed  shall  be  admitted  in  evidence  and 
making  it  a  question  of  fact  whether  the  account 
is  sufficient  to  charge  the  owner,  since  the  filing 
of  the  lien  statement  ib  not  a  matter  of  evidence 
preserving  the  lien,  but  a  prerequisite  to  the 
creation  of  the  lien  itself,  nor  does  the  amend- 
ment, if  applicable  purport  to  have  a  retroactive 
effect 

[Ed.  Note. — For  other  cases,  see  Meclianics' 
Liens,  Cent.  Dig.  {§  583-589;  Dec.  Dig.  §  288.*] 

4.  Mechanics'  Liens  ({  154*)— Yebification 
BY  Attobnet— Statement. 

The  statute,  providing  that  the  officer  t>e- 
fore  whom  verification  is  made  mnst  not  be  the 
attorney  of  either  party,  or  otherwise  interested 
in  the  event  of  the  action  or  proceeding,  applies 
oaly  to  pleadings  which  are  to  be  filed  in  such 
action  or  proceeding,  and  not  to  the  verification 
of  a  lien  statement  made  when  there  was  no 
proceeding  pending. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  ${  261-267;   Dec.  Dig.  t  154.*] 

5.  Pabties  (J  75*)— Defects— Waiver. 

Under  the  express  provision  of  Comp.  St. 
1910,  i  4383,  an  objection  to  a  defect  of  parties 
not  appearing  on  the  face  of  the  petition  is 
waived,  unless  taken  by  answer,  except  only  the 
objection  to  the  jurisdiction  of  the  court,  and 
that  the  facts  stated  are  not  sufficient  to  consti- 
tute a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  IS  115, 116, 167;  Dea  Dig.  |  75.*] 

6.  CoNSTiTtmoNAi.  Law  (|  248*)— Mechan- 
ics' Liens  (§  310*)— Enfobcement  of  Me- 
chanic's Lien— Attobneys'  Fees. 

Comp.  St.  1010,  S  3807,  which  provides 
that,  in  all  suits  or  actions  brought  in  the  dis- 
trict court  to  enforce  a  mechanic's  lien  in  which 
plaintiff  shall  obtain  judgment  the  sum  of  $25 
for  attorney's  fees  shall  be  taxed  as  costs  and 
recovered  from  the  adverse  party,  conflicts  with 
the  federal  Constitution's  guaranty  of  eqnal  pro- 
tection of  the  law. 

[Bid.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  703;  Dec.  Dig.  {  248;*  Me- 
chanics' Liens,  Cent  Dig.  §|  651-654 ;  Dec.  Dig. 
$  310.*] 

7.  Payment  (S  44*)— Application. 

Where  a  lien  was  filed  for  tinwork,  and  the 
lienor  bad  also  furnished  hardware  in  the 
amount  of  $375,  for  which  no  lien  was  filed,  a 
payment  of  $900  on  account,  made  at  a  time 
when  less  than  $70  worth  of  the  hardware  had 
been  furnished,  should  be  applied  on  the  lien 
account 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  §  123 ;   Dec.  Dig.  {  44.*] 

Error  to  District  Court,  Laramie  County; 
William  C.  Mentzer,  Judge. 

Action  by  John  W.  Hopper  and  Edward 
T.  Bartley,  copartners,  doing  business  as 
Hopper  &  Bartley,  against  Charles  Becker 
and  another.  Decree  for  plaintiffs,  and  de- 
fendants bring  error.    Modified  and  aflJrmed. 

Burke  &  Rlner,  of  Cheyenne,  for  plaintiff 
in  error  Charles  Becker.  M.  A.  Kline,  of 
Cheyenne,  for  defendants  In  error. 

BEARD,  J.  This  action  was  brought  by 
the  defendants  In  error  to  enforce  a  me- 
chanic's Hen.    A  decree  was  entered  estab- 
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Ushlnir  and  foreclosliig  the  Uen,  and  Judgment 
entered  for  $25  attorney's  fees.  From  that 
Judgment  and  decree  Charles  Becker  and 
Henry  Becker  appeaL 

The  plaintiffs  below  alleged  In  their  peti- 
tion, In  substance,  that  Charles  Becker  was 
the  owner  of  certain  real  estate  in  the  city 
of  Cheyenne  upon  which  Henry  Becker  held 
a  mortgage.  That  about  June  1,  1910, 
Charles  Becker  entered  into  a  contract  with 
the  firm  of  Brice  &  Mitchell  by  which  they 
agreed  to  furnish  the  materials  for,  and  to 
construct  on  said  lots,  a  two-story  hotel 
building,  with  the  exception  of  the  plumbing 
and  beating.  That  thereafter,  about  June 
17,  1810,  Brice  ft  Mitchell  sublet  the  tin  and 
galvanized  iron  work  on  said  building  to 
defendants  in  error  Hopper  ft  Bartley,  for  tlie 
agreed  price  of  $1,292.  That  under  said  con- 
tract Hopper  ft  Bartley  furnished  the  ma- 
terials, and  did  the  tin  and  galvanized  iron 
work  on  said  building.  That  between  June 
24,  and  September  9,  1910,  Hopper  ft  Bartley 
sold  to  Brice  &  Mitchell  hardware  for  use 
in  and  used  in  the  construction  of  said  build- 
ing to  the  amount  of  $375.02.  That  Brice  & 
Mitchell  paid  to  Hopper  ft  Bartley  July  16, 
1910,  $400,  and  July  23,  1910,  $500.  That  on 
October  22,  1910,  Hopper  &  Bartley  filed  in 
the  office  of  the  county  derk  of  Laramie 
county  their  statement  and  claim  for  a 
mechanic's  lien  on  said  building  and  premis- 
es. That  about  September  15, 1910,  Mitchell, 
one  of  the  members  of  the  firm  of  Brice  & 
Mitchell,  died,  and  that  soon  thereafter 
George  R.  Brice,  the  surviving  member  of 
said  firm, -left  the  state  of  Wyoming.  The  pe- 
tition was  filed  March  11,  1911.  After  vari- 
ous motions,  and  a  general  demurrer  to  the 
petition  were  filed  and  disposed  of,  the  de- 
fendants Charles  and  Henry  Becker  filed 
separate  answers  on  December  23d,  in  which, 
so  far  as  necessary  to  be  here  stated,  Charles 
Becker  admitted  the  ownership  of  the  real 
estate  and  the  mortgage  to  Henry  Becker 
and  the  payment  of  $900  by  Brice  ft  Mitchell, 
denied  the  other  allegations  of  the  petition, 
and  pleaded  an  estoppel.  Henry  Becker 
pleaded  his  mortgage.  To  these  answers  re- 
plies were  filed. 

The  plaintiffs  in  error  contend  that  the 
judgment  and  decree  are  erroneous  for  the 
following  reasons,  viz.:  (1)  That  there  is 
grave  doubt  as  to  the  constitutionality  of  the 
statute  giving  a  lien  to  subcontractors  with 
whom  the  owner  has  no  contractual  relations. 
(2)  That  the  Uen  account  filed  and  offered  in 
evidence  contains  an  item  aggregating  over 
$1,200,  which  Is  given  in  a  lump  sani,  un- 
itemized,  and  which  is  wholly  uncertain  and 
unspeclfic,  neither  the  materials  entering 
into  the  work  being  given,  nor  the  labor  in 
connection  therewith.  (3)  That  the  Uen  ac- 
count was  not  properly  verified.  (4)  That 
George  R.  Brice,  the  surviving  member  of 
the  firm  of  Brice  ft  Mitchell,  the  contractors, 
was  never  made  a  party  to  the  suit   (5)  That 


the  statute  awarding  attorney's  fees  In  me- 
cbanl<ys  Uen  cases  Is  unconstitutional.  (6) 
That  the  plaintiffs  below  were  estopped  by 
their  conduct  and  statements,  which  were 
relied  upon  by  plaintiff  In  error  Charles 
Becker,  from  claiming  or  enforcing  a  mechan- 
ic's Uen. 

[1]  Counsel  for  defendant  In  error  con- 
tends that  the  first  error  assigned  was  not 
presented  to  the  trial  court,  and  therefore  Is 
not  properly  presented  here.  But,  passing 
by  that  objection,  we  are  content  to  follow 
the  decisions  of  the  courts  of  last  resort  In 
a  large  majority  of  the  states  where  the  ques- 
tion has  been  decided,  holding  that  such  stat- 
utes, giving  subcontractors  a  Uen  for  labor 
and  materials  actually  entering  into  ti>e 
structure,  do  not  violate  constitutional  pro- 
visions, and  are  vaUd.  The  question  was 
fully  and  carefully  considered  by  the  Circuit 
Court  of  Appeals,  Sixth  Circuit,  in  Jones  t. 
Great  Southern  Fireproof  Hotel  Co.,  86  Fed. 
370,  30  C.  C.  A.  108,  in  an  elaborate  opinion 
by  Judge  Lnrton,  In  which  many  cases  are  re- 
^iewed,  and  that  decision  was  affirmed  by  the 
Supreme  Court  of  the  United  States.  Great 
Southern  Hotel  Co.  v.  Jones,  193  TJ.  S.  532, 
24  Sup.  Ct  576,  48  L.  Ed.  778,  in  the  footnote 
to  which  case  many  additional  cases  are 
cited. 

[2]  The  second  error  assigned  relates  to  an 
item  in  the  Uen  statement  which  it  Is  con- 
tended is  insufficient  to  entitle  claimants  to 
a  Uen.  That  item  as  it  appears  in  the  state- 
ment filed  and  offered  in  evidence  is  as  fol- 
lows: "Becker  Hotel  contract,  tinwork,  etc.. 
$1,292.00."  No  date  is  given,  but  it  appears 
between  other  items  of  the  account  dated 
August  19  1910.  In  the  affidavit  to  the  Uen 
account  it  is  stated  that  "said  firm  of  Hopper 
&  Bartley  had  a  subcontract  under  the  said 
Brice  &  Mitchell  for  aU  the  tinwork,  etc.,  in 
connection  with  the  construction  of  said 
hotel,  for  the  agreed  price  of  $1,292  for  labor 
and  materials;  that  said  Brice  ft  MitcheU 
were  the.  original  contractors  for  the  con- 
struction of  said  Becker  Hotel,"  located,  etc 
The  statute  (secUon  3803,  Comp.  Stat  1910) 
is  as  follows:  "It  shall  be  the  duty  of  every 
original  contractor,  within  four  montlis,  and 
every  subcontractor,  and  every  Journeyman 
and  day  laborer,  and  every  other  person  seek- 
ing to  obtain  the  benefits  of  the  provisions 
of  this  chapter,  within  ninety  days  after  the 
indebtedness  shall  have  accrued,  to  file  In 
the  office  of  the  register  of  deeds  of  the  prop- 
er county,  a  Just  and  true  account  of  the 
demand  due  him,  her,  or  them,  after  aU  just 
credits  shaU  have  been  given,  which  is  to  be 
a  Uen  upon  such  building  or  improvements." 
*  *  •  There  is  considerable  apparent  con- 
fiict  In  the  decided  cases  on  the  question  of 
what  particularity  is  required  in  a  lien  state- 
ment We  say  apparent  confiict  for  the  rea- 
son that  in  nearly  aU  of  the  cases  the  deci- 
sions have  been  based  upon  the  particular 
language  used  In  the  several  statutes,  in  a 
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number  of  which  It  Is  expressly  provided  that 
inaccuracy  in  the  statement  shall  not  in- 
ralidate  the  Uen.  Our  statute  requires  a 
just  and  tme  account  of  the  dememd  which 
Is  to  be  a  Hen;  and  we  are  of  the  opinion 
that  the  lien  statement  in  this  case  was  not  a 
substantial  compliance  with  that  require- 
ment No  case  has  been  called  to  our  at- 
tention wherein  a  statement  so  uncertain  and 
indefinite  as  In  this  case  has  been  held  suf- 
ficient "Becker  Hotel  contract,  tinwork, 
etc.,"  Is  very  Indefinite,  and  by  its  terms  in- 
cludes other  things  besides  tinwork;  the 
abbreviation,  "etc,"  meaning  "and  other 
things."  And  from  the  evidence  In  this  case 
It  appears  that  this  sabcontract  did  In  fact 
Include  other  things,  viz.,  galvanized  Iron- 
-work,  steel  ceilings,  skylights,  and  glass.  To 
be  sufficient  the  statement  should  be  suffi- 
ciently specific  to  enable  one,  not  a  party  to 
the  contract,  to  Identify  the  things  for  which 
the  lien  is  claimed. 

[3]  Bat  counsel  for  defendant  in  error  con- 
tends that  chapter  68,  S.  L.  1911,  is  applica- 
ble to  this  case.  That  act  was  not  passed 
until  some  months  after  the  lien  statement 
was  filed,  and  after  the  90  days  within  which 
it  could  be  filed  had  expired.  It  amended 
and  re-enacted  section  3805,  Comp.  Stat,  re- 
lating to  the  pleadings,  practice,  process,  and 
other  proceedings  In  cases  arising  under  the 
chapter  on  mechanics'  liens,  and  provided, 
among  other  things,  that  In  all  cases  arising 
under  the  provisions  of  the  chapter  on  me- 
chanics' liens,  the  lien  account  as  filed  shall 
be  admitted  in  evidence,  and  it  shall  be  a 
question  of  fact  whether  the  account  as  filed 
is  sufficient  to  charge  the  owner  or  his  agent 
with  knowledge  of  the  amount  for  which,  and 
the  work  and  labor  done  or  materials  fur- 
nished for  which,  a  lien  Is  claimed;  and.  If 
80  found,  such  Hen  account  shall  be  held  In 
all  respects  sufficient  and  valid  and  enforce- 
able. It  does  not  attempt  to  change  or  mod- 
ify section  3803,  but  attempts  to  change  the 
question  of  the  sufficiency  of  the  statement 
there  required  from  one  of  law  to  one  of 
fact.  There  Is  nothing  In  the  act.  If  it  were 
applicable,  to  Indicate  that  It  was  Intended 
to  be  retroactive  In  Its  application,  nor  do  we 
think  it  could  have  such  eftect  Counsel  ar- 
gues that  it  is  competent  for  the  Legislature 
to  change  the  rules  of  evidence  as  to  exlst- 
hig  causes,  and  that  a  party  has  no  vested 
right  In  a  remedy.  That  may  be  conceded; 
but  It  has  no  application  here.  He  has  fallen 
into  the  error  of  supposing  or  assuming  that 
under  our  statute  the  filing  of  the  lien  state- 
ment Is  but  the  method  of  preserving  and 
giving  notice  of  an  existing  lien  which  the 
claimant  has  by  virtue  of  having  performed 
labor  upon  or  furnished  materials  for  the 
building.  The  distinction  between  those  stat- 
utes which  provide  that  any  person  perform- 
ing labor  upon  or  furnishing  materials  for, 
etc.,  aball  have  a  lien,  and  the  provisions  of 

OQi  statate  must  be  kept  in  mind.    Our  stat- 


ute (section  3799,  Comp.  Stat  1910)  Is  as 
follows:  "Every  mechanic  or  other  person, 
who  shall  do  or  perform  any  work  or  labor 
upon,  or  furnish  any  materials,  •  •  • 
for  any  boilding,  •  •  •  upon  complying 
toith  the  proviMong  of  this  chapter,  aJiaU 
have  for  his  work,  or  labor  done,  or  mate- 
rials, •  •  *  furnished,  a  Uen  upon  such 
building,"  etc.  Under  the  former  class  of 
statutes  the  doing  the  work  or  furnishing 
the  materials  creates  the  lien  which  lapses 
or  is  dissolved  at  the  expiration  of  a  definite 
time,  unless  the  person  having  such  lien  files 
the  required  statement.  That  is,  the  filing 
of  the  statement  preserves  and  keeps  in  force 
an  existing  lien;  while  under  our  statute  do- 
ing the  work  or  furnishing  materials  does 
not  alone  create  a  lien,  but  simply  gives  the 
person  so  doing  the  right  to  create  or  per- 
fect a  lien  by  complying  with  the  statate. 
Until  a  Just  and  true  account  Is  filed  the 
right  Is  merely  an  inchoate  right,  which  may 
or  may  not  ripen  Into  a  lien  at  the  election 
of  the  person  entitled  to  create  It  It  is  the 
statate  in  force  at  the  time  the  work  Is  done 
or  the  materials  furnished  that  measures  the 
right,  and  if  that  statute  is  not  compiled 
with,  the  right  to  the  lien  is  gone,  and  can- 
not be  revived  by  legislation  enacted  after 
the  time  has  expired  within  which  such  lien 
may  be  created  or  jperfected. 

[4]  The  next  assignment  of  error  is  that 
the  Uen  statement  was  verified  before  M.  A. 
Kline,  a  notary  pubUc,  who  was  the  attor- 
ney in  this  acUon  for  plaintlfls  below.  After 
Mr.  Bartley  had  testified  that  a  certain  let- 
ter had  been  prepared  by  Mr.  Kline  as  his 
attorney,  he  was  asked,  "At  that  time,  Octo- 
ber 4,  1910,  you  had  retained  Mr.  KUne,  as 
your  attorney,  to  bring  this  action?"  A. 
"Yes,  I  think  that  was  the  day."  The  Uen 
statement  was  verified  October  22,  1910,  and 
the  action  was  commenced  March  21,  1911. 
At  the  time  the  Uen  statement  was  verified 
there  was  no  action  or  proceeding  pending, 
and  the  statement  was  not  a  pleading  or  af- 
fidavit to  be  filed  In  any  action  or  proceeding 
then  pending  or  being  brought  The  state- 
ment Is  required  to  be  verified  by  the  oath  of 
the  person  filing  the  lien,  or  by  some  reUable 
person  for  him.  We  think  the  statute  pro- 
viding that  the  officer  before  whom  the  ver- 
ification Is  made  must  not  be  the  attorney  of 
either  party,  or  otherwise  interested  in  the 
event  of  the  action  or  proceeding,  appUes 
only  to  pleadings,  depositions,  and  affidavits 
which  are  to  be  filed  In  an  action  or  proceed- 
ing. It  was  so  held  by  the  Supreme  Court 
of  Kansas  In  Carr  v.  Hooper,  48  Kan.  253, 
29  Pac.  398,  In  which  case  the  same  objection 
was  made  to  a  mechanic's  Uen  statement  as 
is  here  made,  and  It  was  held  not  to  InvaU- 
date  the  Uen. 

[S]  The  next  contention  Is  that  there  was 
a  defect  of  parties  defendant  because  Brice, 
the  surviving  member  of  the  firm  of  Brlce  & 
MltcheU,  was  not  brought  In  by  proper  serv- 
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Ice.  The  answer  to  that  objection  is  that, 
when  it  appears  on  the  face  of  the  petition 
that  there  is  a  defect  of  parties,  plaintlfl  or 
defendant,  the  objection  may  l>e  raised  by 
demurrer.  And  when  the  defect  does  not 
appear  upon  the  face  of  the  petition  (as  in 
this  case)  the  objection  may  be  taken  by  an- 
swer, and  if  no  objection  be  taken,  either  by 
demurrer  or  answer,  the  defendant  shall  be 
deemed  to  have  waived  the  same,  except 
only  the  objection  to  the  Jurisdiction  of  the 
court,  and  that  the  facts  stated  are  not  suffi- 
cient to  constitute  a  cause  of  action.  Sec- 
tions 4381-43S3  Comp.  Stat.  1910.  An  ex- 
amination of  the  pleadings  in  this  case  dis- 
closes that  the  objection  was  not  taken  by 
answer,  and  therefore,  by  the  express  pro- 
visions of  the  statute,  was  waived.  GiUand 
V.  U.  P.  Ry.  Co.,  6  Wyo.  185,  43  Pae.  508; 
Mau  V.  Stoner,  15  Wyo.  109,  87  Pac  434,  89 
Pac.  466. 

[(]  It  is  next  contended  that  the  statute 
awarding  attorney's  fees  in  actions  of  this 
kind  Is  unconstitutional.  It  provides:  "In 
all  suits  or  actions  brought  in  the  district 
court  to  obtain  a  Judgment  on  such  account 
and  to  enforce  the  lien,  when  the  plalntifT  or 
complainant  shall  obtain  Judgment  or  decree, 
the  sum  of  twenty-five  dollars,  for  attorney's 
fees,  shall  also  be  taxed  as  costs  and  recover- 
ed from  the  adverse  party."  Section  3807, 
Comp.  Stat  1910.  The  decisions  are  not  uni- 
form on  this  question.  In  some  of  the  states 
similar  statutes  have  been  held  valid,  and  in 
others  invalid,  as  violative  of  the  Constitution 
of  the  United  States,  which  guarantees  to 
every  person  "the  equal  protection  of  the 
law";  and  the  provisions  of  state  Constitu- 
tions that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation,  and  that  no  special 
law  shall  be  enacted  when  a  general  law 
can  be  made  applicable.  The  decision  most 
frequently  referred  to  and  cited  In  support  of 
the  decisions  holding  such  statutes  unconsti- 
tutional is  Gulf,  eta,  Co.  v.  Ellis,  165  U.  S. 
150,  17  Sup.  Ct.  255,  41  L.  Ed.  666,  holding 
invalid  a  statute  of  Texas  allowing  attor- 
ney's fees  to  any  person  having  a  bona  fide 
claim  against  a  railroad  company  for  serv- 
ices, or  for  damages  for  stock  killed.  The 
court  said:  "It  is  simply  a  statute  Imposing  a 
penalty  upon  a  railroad  corporation  for  a 
failure  to  pay  certain  debts.  No  Individuals 
are  thus  punished,  and  no  other  corporations. 
The  act  singles  out  a  certain  class  of  debtors 
and  punishes  them  when  for  like  delinquen- 
cies It  punishes  no  others.  They  arc  not 
treated  as  other  debtors,  or  equally  with 
other  debtors.  They  cannot  appeal  to  the 
courts  as  other  litigants  under  like  con- 
ditions and  with  like  protection.  ♦  •  • 
They  do  not  stand  equally  before  the  law. 
They  do  not  receive  its  equal  protection." 
It  is  argued  that  this  case  has  been  much 
modified  by  the  subsequent  decisions  of  that 
court.    True,  the  court  has  refused  to  apply 


the  rule  In  certain  cases  involving  the  right 
to  regulate  the  business  and  conduct  of  cer- 
tain corporations,  or  where  the  Interest 
of  the  public  was  involved;  but  the  prin- 
ciple that  a  statute  discriminating  between 
persons  of  the  same  class  or  similarly  situat- 
ed violates  the  constitutional  provision  ot 
equal  protection  of  the  law  has  not,  so  far 
as  we  are  advised,  been  modified  or  departed 
from.  A  statute  similar  to  the  one  now  un- 
der consideration  was  held  invalid  by  the 
Supreme  Court  of  Colorado  in  a  well-consid- 
ered opinion  in  Davidson  v.  Jennings,  27  Colo. 
187,  60  Pac.  354,  4  (li.  R.  A.  340,  83  Am.  St 
Rep.  49.  And  in  Kills  v.  Olsen,  43  Mont  129, 
116  Pac  33,  the  Supreme  Court  of  Montana 
reversed  its  former  -decisions,  and  cites  a 
large  number  of  authorities  in  the  opinion 
which  need  not  be  repeated  here.  The  rea- 
soning In  those  cases,  supported  aa  it  is  by 
the  authorities  therein  cited,  appears  to  us  to 
be  sound,  and  not  shaken  by  the  decisions 
holding  the  contrary.  We  are  Impelled  to  the 
conclusion  that  the  statute  awarding  attor- 
ney's fees  in  this  class  of  cases  is  unconstitu- 
tional and  void. 

It  Is  further  claimed  that  the  court  erred 
in  holding  that  the  defendants  In  error  were 
not  estopped  from  claiming  a  lien.  Upon 
the  evidence  as  it  appears  In  the  record  we 
think  there  was  no  error  in  that  respect 

[7]  Lastly,  It  is  urged  that  the  payment  of 
$900  was  more  than  sufficient  to  pay  for  all 
items  for  which  defendants  In  error  were  en- 
titled to  a  lien,  and  therefore  the  Judgment 
should  have  been  in  their  favor.  One  of  the 
defendants  In  error  testified  that  these  pay- 
ments were  credited  on  the  amount  due  un- 
der the  contract  for  tinwork,  etc.  That  it 
was  the  intention  of  all  of  the  parties  to  be 
so  applied  seems  reasonable  from  the  further 
fact  that  at  the  time  the  payments  were 
made  but  a  small  amoimt  (less  than  |70 
worth)  of  the  hardware  had  been  furnished. 
It  is  our  opinion  that  the  payments  should 
be  so  applied. 

The  cause  will  be  remanded  to  the  dis- 
trict court  with  directions  to  modify  the 
Judgment  and  decree  by  striking  therefrom 
the  sum  of  $392,  and  Interest  thereon,  being 
the  balance  of  the  item  of  $1,292,  after  de- 
ducting the  $900  paid,  and  striking  out  the 
$25  allowed  as  costs  for  attorney's  fees.  The 
Judgment  as  so  modified  Is  affirmed.  The  re- 
spective parties  to  pay  their  own  costs  in 
this  court 

Modified  and  affirmed. 

SCOTT,  C  J.,  concurs.  POTTER,  J.,  did 
not  sit 


WXOMING  COAL  MINING  CO.  v.  STANKO. 
(Supreme  Court  of  Wyoming.     Feb.  8,  1914.) 

1.  MASTEB    and    SERVAWT    (5    258*)— INJXTBIES 

TO  Seevant— "Repaik"  and  "Disbepaib." 
In  a  personal  mjury  action  by  a  coal  min- 
er, hurt  by  the  giving  away  of  the  brake  on  a 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  t  Am.  Dig.  Key-No.  Series  *  Rep'rf  ndexes 
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coal  car,  a  petition  alle^g  that  the  brake 
broke  because  in  disrepair  and  in  an  unsafe 
condition,  tiiat  defendant  did  not  furnish  the 
plaintiff  with  safe  appliances  or  repair  the 
brake  and  did  not  exercise  reasonable  care  in 
fumisbinK  safe  coal  cars,  and  that  defendant 
knew  or  could  have  known  by  proper  care,  that 
the  brake  car  was  dangerous,  charges  negli- 
gence in  failing  to  repair  the  brake  and  not 
negligence  in  furnishing  a  car  with  an  origi- 
Dally  defecttre  brake,  for  disrepair  means  the 
state  of  being  in  need  of  repair,  and  to  repair 
means  to  restore  to  a  sound  or  good  state  aft- 
er decay  or  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  816-836;  Dec.  Dig.  { 
258.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  7,  pp.  6096-6102;   voL  8,  p.  7785.] 

2.  Masteb  and  Sebvant  (§  264*)  —  Declaba- 
TioN— SPECinc  Neolioencb. 

Where  the  servant  generally  alleged  negli- 
gence in  the  failure  of  the  master  to  furnish 
him  with  suitable  appliances,  special  allega- 
tions that  the  injury  was  caused  by  the  failure 
of  the  master  to  repair  his  appliances  will  lim- 
it the  servant  to  a  recovery  upon  the  particu- 
lar negligence  specified. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,   Cent  Dig.  {{  861-876;    Dec.  Dig.  { 

3.  Appkai.  and  Ebbob  (|  838*)— RxHEASiNa — 
Appuoations. 

Under  rule  23  of  the  Supreme  Court  (104 
Pac  xiv),  providing  that  ai>plications  for  re- 
hearings  shall  be  by  petition  to  the  court,  it  is 
improper  to  apply  for  rehearing  by  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  |S  3214,  3229-3240,  3244- 
3246;  Dec.  Dig.  1  833.*] 

On  motion  for  rebearlng.    Motion  denied. 
For  former  opinion,  see  185  Pac.  1000. 

BEARD,  J.  [1]  The  defendant  In  error 
has  filed  a  motion  for  a  rehearing  in  this 
case  in  which  the  point  most  strongly  urged 
is  that  we  were  In  error  In  holding  that  a 
fair  construction  of  the  petition  is  that  the 
only  n^llgence  charged  as  the  cause  of  the 
injary  was  the  alleged  failure  of  the  defend- 
ant to  inspect  and  keep  Its  coal  cars  in  rea- 
sonably good  repair  and  safe  condition,  and 
not  that  the  cars  were  unsafe  by  reason  of 
improper  or  defective  construction.  The  al- 
legations of  the  petition  are  quoted  in  the 
opinion  (135  Pac.  1090)  and  need  not  be  re- 
peated here.  The  statements  are:  That  "the 
said  brake  broke  by  reason  of  being  in  dis- 
repair, and  being  in  an  unsafe  and  dangerous 
condition."  "That  defendant  company  did 
not  furnish  or  provide  the  said  plaintiff  with 
safe  machinery  and  appliances  with  wlilch 
to  work,  and  did  not  repair  the  brake  and 
appliances  upon  said  coal  cars,  •  •  * 
and  did  not  exercise  reasonable  care  In  the 
fDmlshlng  of  said  coal  cars  and  appliances 
to  this  plaintiff,  and  that,  if  the  defendant 
company  had  exercised  due  care  and  dili- 
gence in  the  inspection  and  repair  of  said 
coal  cars,  the  same  would  have  been  in  safe 
coodltlOD,"  etc.  "That,  at  the  time  of  fur- 
nishing the  said  coal  cars  to  plaintiff  for 
Dse  in  said  mine,  the  said  defendant  knew. 


or  by  the  exercise  of  proper  care  would  have 
known,  that  such  coal  cars  and  the  brakes 
thereon  were  in  disrepair  and  dangerous  and 
unsafe."  It  appears  clear  to  us  that  the 
petition  spedflcally  charges  that  the  cars 
were  in  disrepair,  and  for  that  reason  were 
unsafe  and  dangerous,  and  that  in  negli- 
gently furnishing  such  unrepaired  cars  the 
company  violated  Its  duty  to  furnish  reason- 
ably safe  appliancea  The  brake  broke  by 
reason  of  being  in  disrepair.  The  company 
did  not  repair  the  brak&  If  the  company 
had  exercised  due  care  in  the  inspection  and 
repair  of  said  cars,  they  would  have  been  in 
safe  condition.  Each  and  all  of  these  alle- 
gations direct  the  attention  to  the  matter  of 
repair.  To  repair  means  "to  restore  to  a 
sound  or  good  state  after  decay.  Injury,  dilap- 
idation, or  partial  destruction."  Disrepair 
means  "the  state  of  being  In  need  of  re- 
pair." Webster's  New  International  Dic- 
tionary. The  spedflc  allegations  that  the 
cars  were  In  disrepair  negatives  the  Idea 
that  they  were  originally  defective  or  not 
sound  and  good. 

[2]  Counsel  argues  at  length  that,  as  the 
petition  alleges  that  the  defendant  negli- 
gently faUed  to  furnish  safe  appliances,  this 
general  allegation  was  sufflcient  'to  admit 
proof  of  original  defects.  If  it  be  conceded 
that  such  general  allegation  would  be  good 
against  a  general  demurrer,  there  Is  another 
rule  applicable  here,  viz.:  "The  sufBciency 
of  a  complaint  in  an  action  for  personal  in- 
Jury,  which  undertakes  to  define  the  partic- 
ular negligence  which  caused  the  injury;  must 
be  tested  by  the  si)ecial  allegation  In  that  re- 
spect, although  the  general  allegation  of  neg- 
ligence would,  in  the  absence  of  such  special 
allegations,  be  sufflcient  to  make  a  prima 
facie  case  of  negligence."  Thompson's  Com- 
mentaries on  the  Law  of  Negligence,  vol.  6, 
i  7452.  In  Hawker  v.  B.  &  O.  K.  R.  Co.,  15 
W.  Va.  828,  «41  (36  Am.  Rep.  825),  the  court 
said:  "There  was  no  necessity  for  the  plaln- 
tiffg  to  allege  In  his  declaration  what  were 
the  negligent  acts  of  omission  or  commission 
of  the  defendant,  or  when  they  took  place, 
spedflcally;  but,  having  done  so,  his  proof 
must  correspond  to  his  allegations  in  his 
declaration,  or  he  cannot  recover."  onie  rule 
is  fully  supported  by  the  cases  cited  in  the 
note  to  the  section  of  Thompson  quoted  from. 

It  is  urged  that  we  were  In  error  in  hold- 
ing that,  under  the  special  findings,  the  Jury 
was  not  warranted  In  assuming  that  the  de- 
fect had  existed  for  sufflcient  time  before 
the  accident  to  have  been  discovered,  etc ; 
and  it  Is  now  said  that  Interrogatory  7  pre- 
sented a  question  of  law.  We  do  not  think 
so.  Had  the  Jury  found  that  the  cars  had 
t)een  in  disrepair  for  some  definite  length  of 
time  before  the  accident,  it  would  still 
have  been  a  question  of  fact  for  it  to  find 
whether  or  not  that  was  a  sufficient  length 
of    time    under    all    of    the    circumstances 


'For  othar  cases  sea  ume  topic  and  sactlon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Serial  *  aap'r,^s|lexa« 

)igitized  by 


Google 


184 


188  PACIFIC  BEPOSTEB 


(Wya 


for  It  to  bare  been  discovered  by  tbe  exercise 
of  reasonable  diligence.  Tbe  Supreme  Court 
of  Kansas  in  a  very  recent  case  (Estes  v. 
Edgar  Zinc  Co.,  136  Pac.  910),  in  whicb  case 
it  was  alleged  that  tbe  apparatus  for  start- 
ing and  stopping  tbe  conveyor  belt  was  de- 
fective in  that  it  would  start  In  motion  after 
bavlng  been  thrown  out  of  gear  without  any 
one  having  pulled  the  rope  provided  for  that 
purpose;  and  tbe  question  was  whether  or 
not  it  had  done  so.  Special  Interrogatories 
were  submitted  to  the  Jury,  among  which 
were  the  following:  "Q.  14.  Did  plaintiff 
throw  said  drive  belt  out  of  gear  before  de- 
scending into  tbe  basement?  A.  Tes.  Q. 
15.  Did  said  drive  belt  get  into  gear  auto- 
matically after  plaintUf  went  down  Into 
said  basement?  A.  No  evidence  to  show  how 
It  got  back."  The  general  verdict  was  for 
plaintiff.  Tbe  court  held  that,  before  a  re- 
covery could  be  had,  the  Jury  must  believe 
that  a  defect  existed  in  the  mechanism  for 
shifting  tbe  belt,  by  reason  whereof  the  lat- 
ter would  start  In  motion  without  any  one 
pulling  the  rope  provided  for  that  purpose, 
and  that  the  answer  to  question  15,  "No  evi- 
dence to  show  how  it  got  back,"  left  the  mat- 
ter In  the  situation  of  basing  the  verdict  up- 
on conjecture,  and  reversed  the  Judgment 
The  case  supports  our  view,  and  we  see  no 
reason  to  change  it 

Counsel  have  discussed  a  number  of  other 
points,  but  they  were  fully  and  at  length  ar- 
gued In  their  brief  and  orally  at  the  hear- 
ing and  were  then  given  consideration.  How- 
ever, we  think,  on  the  questions  here  recon- 
sidered alone,  tbe  defendant  Is  entitled  to  a 
new  triaL 

[S]  There  is  another  matter  of  pleading  to 
which,  perhaps,  it  may  not  be  out  of  place  at 
this  time  to  call  attention.  Rule  23  of  this 
court  (104  Pac.  zlv)  requires  that  applications 
for  rehearing  in  any  cause  shall  be  by  petition 
to  tbe  court  In  this  case  tbe  application  Is 
by  motion.  It  is  so  styled  and  Is  In  form  and 
phraseology  a  motion.  We  have,  however, 
given  It  consideration  as  though  properly 
pleaded,  but  do  not  wish  our  doing  so  con- 
sidered as  a  precedent  in  future  cases.  The 
motion  for  rehearing  Is  denied. 

Behearlng  denied. 

SCOTT,  C.  J.,  concurs.  POTTEE,  X,  did 
not  participate. 


NIOKERSON  et  al.  v.    WINSLOW,  County 

and  Prosecuting  Atty. 
(Supreme  Court  of  Wyoming.     Feb.  3,  1914.) 

1.  Counties  (i  00*)  — OrnccBS— Coicfersa- 

TioN— Statutes. 

Under  Laws  1911,  c.  38,  which  amended 
and  re-enacted  Comp.  St.  1910,  |  1070,  provid- 
ing that  it  sbould  take  effect  after  December 
31,  1912,  Uie  changes  worked  in  the  classifica- 
tion of  counties,  thus  affecting  tbe  compensa- 
tion dae  officials,  did  not  become  effective  un- 
til the  day  fixed  for  the  statute  to  go  into  ef- 


fect;   the  statute  being  a   nalUty   antQ  that 
time. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  it  104-115;    Dec  Dig.  S  69.*] 

2.   OFFICXBS  (f  100*)— COICFENSATION— Chakob 
IN    ColCFKNSATIOir. 

Const  art.  3,  {  32,  provides  that  no  law 
■hall  alter  the  compensation  of  any  official 
after  bis  election.  Sess.  Laws  1911,  c.  38,  ef- 
fective January  1,  1913,  amending  Comp.  St 
1910,  i  1070,  changed  the  classification  of 
counties  for  the  purpose  of  fixing  the  compensa- 
tion of  county  officers  by  providing  that  coun- 
ties of  the  first  class  sbould  be  oiose  having 
an  assessed  valuation  of  more  than  $12,000,(X)0, 
instead  of  |5,000,000  as  heretofore.  Comp.  St 
1910,  I  1160,  provides  that  the  assessed  valu- 
ation of  a  county  shall  be  ascertained  by  the 
last  assessment  before  the  election  of  the  offi- 
cer affected;  while  section  1206  provides  that 
county  and  prosecuting  attorneys  of  counties  of 
the  first  class  shall  receive  Sl,600,  and  of  coun- 
ties of  the  second  class  flJiOO.  Defendant,  in 
November,  1912,  was  elected  cotmty  and  prose- 
cuting attorney  of  Fremont  county;  the  as- 
sessed valuation  showing  |10,000,0()0.  Seld 
that  while  an  officer  does  not  take  office  until 
the  January  following  election,  yet  his  salary 
cannot  be  altered  after  his  election,  and  hence, 
as  Laws  1911,  c.  38,  did  not  go  into  effect  until 
after  the,  election,  defendant  was  entitled  to 
$1,600  per  year. 

[Bid.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  K  152-157;  Dec.  Dig.  {  100.*] 

Error  to  District  Court  Fremont  County; 
Charles  E.  Winter,  Judge. 

Action  by  H.  G.  Nlckerson  and  others,  as 
qualified  voters  of  tbe  county  of  E^emont, 
on  behalf  of  all  the  taxpayers  and  people 
of  the  county,  against  Loren  B.  Winslow, 
the  County  and  Prosecuting  Attorney  of  Fre- 
mont County.  There  was  a  Judgment  for 
defendant  and  plaintiffs  bring  ertot.  At- 
firmed. 

John  J.  Sprlggs,  of  Lander,  for  plaintiffs 
in  error.  Loren  E.  Winslow,  County  and 
Pros.  Atty.,  of  Lander,  pro  sei 

SCOTT,  C.  J.  The  parties  to  this  action 
were  respectively  plaintiffs  and  defendant  la 
the  court  below,  and  will  be  so  referred  to 
here.  The  plaintiffs  were  taxpayers,  and 
brought  this  action  in  the  county,  for  and  on 
behalf  of  all  the  taxpayers  of  said  county,  in 
tbe  district  court  of  Fremont  county  to  re- 
cover from  the  defendant  for  excess  in 
salary  as  county  and  prosecuting  attorney, 
charged,  allowed,  and  received  by  him  as  it 
is  alleged,  contrary  to  the  statute  fixing  his 
salary.  It  is  admitted  that  the  defendant 
was  elected  to  that  ofiQce  at  the  general  elec- 
tion held  November  5,  1912,  and  qualified  as 
such  officer  on  January  6,  1913,  and  that 
plaintiff  claimed  and  was  drawing  from  the 
county  as  compensation  for  bis  services  the 
sum  of  $125  per  month,  and  had  drawn  such 
sum  for  the  months  of  January,  February, 
March,  and  April  prior  to  tbe  time  of  the 
commencement  of  this  action.  It  is  alleged 
in  the  petition  that  the  county  became  and 
was  a  county  of  the  second  class  from  and 
after  December  31,  1912,  under  and  by  virtue 
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of  the  amoimt  of  tbe  aBsessed  valuation  of 
said  county  and  the  provision  of  law  of  the 
gtate.  It  Is  alleged  in  the  answer  and  denied 
In  the  r^ly  that  the  last  assessment  roll  of 
of  said  coonty  made  and  returned  before  de- 
fendant's election  shows  the  assessed  valua- 
tion of  said  county  to  be  the  sum  of  $10,286,- 
368.82,  and  it  la  claimed  that  upon  such  as- 
sessment the  county  of  Fremont  was,  under 
the  law  in  force  at  the  time  of  his  election, 
a  coonty  of  the  first  class,  and  that,  for 
that  reason,  defendant  was  oitltled  under  the 
law  to  diarge  and  receive  as  salary  for  bis 
services  the  sum  of  |1,Q00  per  year,  or  $125 
per  month;  that  being  the  salary  allowed 
by  law  in  counties  of  the  first  class  under 
the  classification  provided  by  section  1070, 
Comp,  Stat,  at  the  time  of  such  election. 
The  case  was  tried  to  the  court,  without  the 
intervention  of  a  jury,  and  the  court  found 
and  gave  Judgment  for  tbe  defendant  Tbe 
plalntUTa  bring  error. 

[1]  Uimn  the  trial  of  the  case  the  plaintiffs 
proved  tbe  assessed  valuation  of  the  county 
for  1912  to  be  $10,284,368.82.  T)ie  various 
counties  of  the  state  were  and  are  divided 
into  classes  for  the  purpose  of  fixing  the 
compensation  and  fees  to  be  paid  to  and 
charged  by  county  and  precinct  officers.  Sec- 
tion 1070,  Comp.  Stat  1910,  reads  as  fol- 
lows: 

"For  tbe  purpose  of  fixing  tbe  compensa- 
tion to  be  paid  to  and  the  fees  to  be  charg- 
ed by  county  and  precinct  ottlcers,  the  conn- 
ties  of  the  state  are  classified  as  follows: 

"X.  Counties  having  an  assessed  valuation 
of  more  than  five  mlllicm  dollars,  shall  be 
counties  of  the  first  class. 

"2.  Counties  having  an  assessed  valuation 
of  more  than  two  million  and  five  hundred 
thousand  dollars  and  not  exceeding  five  mil- 
lion dollars,  shall  be  counties  of  the  second 
dass. 

"3.  Counties  having  an  assessed  valuation 
of  more  than  one  million  and  four  hundred 
thousand  dollars  and  not  exceeding  two  mil- 
lion and  five  hundred  thousand  dollars,  shall 
be  counties  of  the  third  class. 

"4.  Counties  having  an  assessed  valuation 
of  less  than  one  milUon  and  four  hundred 
thousand  dollars,  shall  be  counties  of  the 
foarth  class." 

Tbe  section  was  amended  and  re-enacted 
by  chapter  38,  Sess.  Laws  1911,  being: 

"An  act  to  amend  and  re-enact  section  1070 
of  chapter  85,  Wyoming  Compiled  Stat- 
utes of  1910,  relating  to  classification  of 
counties. 

"Be  it  enacted  by  the  Legislature  of  tbe 
state  of  Wyoming: 

"Section  1.  That  section  1070  of  chapter  85, 
Wyoming  Compiled  Statutes  of  1910,  be,  and 
the  same  is  hereby  amended  and  re-enacted 
so  as  to  read  as  follows: 

"'Sea  1070.  Classification  of  Counties.  For 
the  purpose  of  fixing  the  compensation  to  be 


paid  to  and  tbe  fees  to  be  diarged  by  county 
and  precinct  ofllcers,  the  coimtles  of  the  state 
are  classified  as  follows: 

"  '1.  Counties  having  an  assessed  valua- 
tion of  more  than  twelve  million  dollars, 
shall  be  counties  of  tbe  first  class. 

"  '2.  Counties  having  an  assessed  valuation 
of  more  than  six  million  doUars  and  not 
exceeding  twelve  mlUion  dollars,  shall  be 
counties  of  the  second  class. 

"  '3.  Counties  having  an  assessed  valuation 
of  six  million  dollars,  or  less,  shall  be  coun- 
ties of  tbe  third  class.' 

"Sec.  2.  This  act  shall  take  effect  and  be 
In  force  from  and  after  December  31,  1912. 

"Approved  February  17,  1911." 

The  last  amendatory  act  did  not  become 
operative  or  supersede  section  1070,  supra, 
until  December  31,  1912>  It  may  be  conced- 
ed that,  while  section  1070  was  operative  and 
In  force,  tbe  assessed  valuation  of  Fremont 
county  at  the  time  of  such  election  and  for 
some  years  prior  thereto  gave  It  rank  as  a 
coun^  of  tbe  first  class.  It  is  provided  by 
section  1150  that  "tbe  assessed  valuation  of 
a  county  for  purposes  of  classification  for 
compensation  of  its  officers  shall  be  ascer- 
tained by  a  reference  to  tbe  assessment  last 
made  before  the  election  or  appointment  of  - 
the  county  officer  affected  thereby."  Section 
1206  provides  as  follows:  "County  and  prose- 
cuting attorneys  shall  receive  the  following 
annual  salaries:  In  counties  of  tbe  first 
class,  fifteen  hundred  dollars ;  in  counties  of 
tbe  second  class,  twelve  hundred  dollars; 
In  counties  of  the  third  class,  eight  hundred 
dollars ;  in  counties  of  the  fourth  class,  sis 
hundred  dollars."  Section  1070  was  In  force 
before  the  amendment  (chapter  38,  Laws 
1911)  which  became  operative  on  and  after 
December  31,  1912.  Prior  to  that  date  It  was 
Inoperative,  of  no  force  and  effect,  and  not 
notice  to  any  one.  It  Is  said  in  26  A  &  E. 
Ency.  Law,  p.  566:  "A  statute  passed  to 
take  effect  at  a  future  day  must  be  under- 
stood as  speaking  from  the  time  it  goes  into 
operation,  and  not  from  tbe  time  of  passage. 
Thus  the  words  'heretofore,'  'hereafter,'  and 
the  like  have  reference  to  tbe  time  the  stat- 
ute becomes  effective  as  a  law,  and  not  to  the 
time  of  passage.  Before  that  time  no  rights 
may  be  acquired  under  it,  and  no  one  is 
bound  to  regulate  his  conduct  according  to  Its 
terms;  It  Is  equivalent  to  a  legislative  dec- 
laration that  the  statute  shall  have  no  effect 
until  the  designated  day."  It  is  also  saicV 
in  36  Cyc.  p.  1191,  as  follows:  "Until  the 
time  arrives  when  it  is  to  take  effect  and  be 
in  force,  a  statute  which  has  been  passed  by 
both  houses  of  the  Legislature  and  approved 
by  tbe  executive  has  no  force  whatever  for 
any  purpose,  and  all  acts  purported  to  have 
been  done  under  It  prior  to  that  time  are 
void."  Mr.  Bishop  lays  down  the  general 
rule  In  the  following  language:  "A  statute 
which  Is  to  become  a  law  at  a  future  date 
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is  a  nullity  in  the  meantime,  and  does  not 
even  operate  as  notice  to  persons  to  be  af- 
fected by  It,  nor  does  a  repealing  clause  In  it 
put  an  end  to  the  law  to  be  repealed."  Bish- 
op, Stat  Grimes,  8  31,  p.  29.  The  rule  thus 
stated  has  been  uniformly  upheld  by  the 
courts,  and  Indeed  no  other  rule  would  be  ap- 
plicable, and  at  the  same  time  carry  out  the 
intention  of  the  Legislature,  where,  as  In  the 
amendatory  act  under  consideration,  that 
body  expressly  declared  that  the  act  should 
not  take  elfect  until  December  31,  1912.  It 
was  as  though  the  Legislature  was  In  ses- 
sion on  the  day  the  act  took  effect,  and  pass- 
ed the  law  on  that  day  (Rice  t.  Ruddlman, 
10  Mich.  125),  and  would  only  regulate  the 
salaries  of  county  officers  elected  or  appoint- 
ed after  such  act  went  into  effect 

[2]  Section  32  of  .article  3  of  the  Consti- 
tution is  as  follows:  "Kxcept  as  otherwise 
provided  in  this  Constitution,  no  law  shall 
extend  the  term  of  any  public  officer  or  In- 
crease or  diminish  bis  salary  or  emolument 
after  bis  election  or  appointment;  but  this 
shall  not  be  construed  to  forbid  the  Legisla- 
ture from  fixing  the  salaries  or  emoluments 
of  those  officers  first  elected  or  api)olnted  un- 
der this  Constitution,  if  such  salaries  or 
emoluments  are  not  fixed  by  Its  provisions." 
The  meaning  of  this  section  is  clear.  There 
is  no  ambiguity  about  it  The  words  are 
pointed  and  direct.  They  mean  Just  what 
they  say,  and  construe  themselTes.  When  It 
says  that  the  salary  of  a  public  officer  shall 
not  be  increased  or  diminished  after  his  elec- 
tion, it  means  that  the  salary  or  compensa- 
tion for  the  term  to  which  he  was  elected 
shall  not  be  changed  after,  but  becomes  fix- 
ed as  of  the  date  of  the  election,  although 
such  officer  is  not  inducted  Into  office  until 
the  first  Monday  of  January  Immediately  fol- 
lowing such  election.  Section  1136,  Comp. 
Stat  1910.  This  view  is  borne  out  by  the 
decision  in  Commissioners  t.  Bums,  3 
Wyo.  691,  700,  29  Pac.  894,  898,  where  this 
court,  in  speaking  of  this  section,  says:  "In 
the  interval  between  the  election  or  appoint- 
ment of  the  public  officer  and  his  qualifica- 
tion and  induction  Into  office  there  can  be  no 
change  In  the  compensation,  as  well  as  dur- 
ing the  official  term."  This  Judicial  interpre- 
tation has  been  followed  by  this  court  in 
State  ex  rel.  Henderson  v.  Burdlck,  4  Wyo. 
272,  83  Pac.  126,  24  L.  R.  A.  266 ;  Davis  v. 
Commissioners,  4  Wyo.  477,  482,  35  Pac. 
467 ;  Outhrle  t.  Commissioners,  7  Wyo.  95,  50 
Pac.  229;  Commissioners  t.  Mulholland  (de- 
cided November  10,  1913)  136  Pac.  112.  We 
think  the  meaning  of  the  section  has  been 


settled  by  the  foregoing  cases,  and,  for  that 
reason,  it  need  not  be  further  dlscusse'd. 

It  is  here  conceded  that  on  November  6, 
1912,  that  being  the  day  on  which  defendant 
was  elected,  the  assessed  valuation  of  Fre- 
mont county  as  determined  from  the  assess- 
ment roll  theretofore  and  for  that  year  made 
and  returned  by  the  assessor  of  the  county 
was  $10,284,368.82.  That  was  the  basis  for 
the  classification  of  the  county  for  the  pur- 
pose of  fixing  the  salary  of  the  county  of- 
ficers then  elected  for  the  next  ensuing  term. 
As  the  assessed  valuation  exceeded  ^,000,000, 
the  county  was  a  first-class  county  at  the 
tUne  of  defendant's  election  under  the  provi- 
sions of  section  1070,  supra,  which  section 
was  and  continued  In  force  until  superseded 
by  the  amendmoit  The  latter  was  not  retro- 
active. It  provided  for  a  new  classification 
of  the  counties  thereafter  for  the  purpose  of 
fixing  the  salaries  of  the  county  officials — 
not  to  change  the  amount  of  such  salaries  as 
had  already  been  fixed  by  law.  The  ques- 
tion as  to  the  amount  of  defendant's  salary 
was  fixed  before  the  amendment  which  went 
Into  effect  after  the  election,  and  before  bis 
induction  Into  the  office^  To  compute  the 
defendant's  salary  under  the  provisions  of 
the  amendment  would  be  to  disregard  the  ex- 
press provisions  of  the  section  of  the  Cionsti- 
tutlon  as  to  the  date  when  the  salary  should 
be  fixed,  and  overrule  the  decisions  hereto- 
fore made  and  followed  by  this  court  But, 
further,  the  defendant  is  not  here  seeking  to 
overthrow  the  provisions  of  the  amendatory 
act,  but  to  sustain  It  In  all  its  parts;  while 
the  plaintiffs  are  here  asking  us  to  in  effect 
rewrite  section  2  of  the  act  so  as  to  give  it 
a  meaning  in  violation  of  its  plain  and  un- 
ambiguous language.  We  are  content  to  fol- 
low those  decisions  which  state  what  we 
deem  to  be  the  correct  rule,  for  any  other 
would  disregard  the  provision  of  the  Consti- 
tution. We  cannot  read  Into  that  Instrument 
words  which  import  a  different  meaning  from 
those  appearing  therein,  and,  to  sustain  plain- 
tiffs' contention,  it  would  be  necessary  to 
disregard  and  render  nugatory  an  express  In- 
hibition contained  therein.  The  defendant's 
salary  or  compensation  as  county  and  prose- 
cuting attorney  of  Fremont  county  was  fixed 
at  the  time  of  his  election  in  1912,  as  de- 
termined by  the  law  in  force  at  that  time. 
It  follows  that  the  Judgment  of  the  lower 
court  was  correct,  and  the  same  will  be 
affirmed. 

Affirmed. 

BHARD,  J.,  concurs.  POTTE3R,  J.,  did  not 
sit 
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GOLDSMITH  t.  MURRAY. 
(Snpreme  Court  of  Montana.    Dec.  16,  1913.) 

1.  Appeai.  and  ElBBOB  ({  171*)— Thxobt  of 
Cause  Below. 

Where  plaintiff  sought  to  recover  from  de- 
fendant, his  copartner  in  a  mining  venture,  the 
latter's  share  of  expenses  for  development,  and 
the  parties  proceeded  on  the  theory  that  the 
action  was  one  at  law,  defendant  cannot  con- 
tend on  appeal  that  it  is  one  for  a  partnership 
accounting. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1053-1063,  1066,  1067, 
1161-1165;    Dec.  Dig.  §  171.*] 

2.  Mines    and    Minesals    ({    99*)— Mjnjno 
Pabtnebships— Action  fob  AovANCEa 

In  an  action  between  partners  in  a  mining 
venture,  where  plaintiff  sought  to  recover  for 
advances  he  had  made  for  development  work, 
evidence  held  sufficient  to  warrant  a  finding 
that  the  accounts  had  been  adjusted  between 
the  partners. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  U  223,  224;  Dec.  Dig. 
««9.*1 

3.  Apfkai.  and  Ebbob  (8  1008*)— FiNDiNQa— 
Trial  Coubt. 

Where  a  cause  is  tried  to  the  court,  it 
must  determine  the  credibility  of  witnesses,  and 
its  findings  are  entitled  to  the  same  weight  as 
a  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {S  3955-^60,  3962-3969; 
Dec.  Dig.  i  1008.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  W.  B.  C.  Stewart,  Presiding  Judge. 

Action  by  Henry  !>.  Frank  against  James 
A.  Marray.  The  plaintiff  died,  and  the  ac- 
tion was  rerived  in  the  name  of  A  W.  Gold- 
smith, as  executor  of  his  last  will  and  testa- 
ment From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Charles  B.  Leonard  and  Frank  C.  Walker, 
both  of  Butte,  for  appellant  James  E.  Mur- 
ray, of  Butte,  for  respondent 

BRANTLY,  G.  J.  This  action  was  brought 
by  H.  L.  Frank  to  recover  a  balance  alleged 
to  be  due  him  on  account  of  money  paid  out 
and  expepded  for  the  use  and  benefit  of  the 
defendant,  at  his  special  Instance  and  re- 
quest, between  November  1,  1899,  and  Sep- 
tember 2,  1903.  Frank  thereafter  died,  and 
the  executor  of  Ms  wlU  was  substituted  as 
plalntlfF  In  his  stead.  In  November,  1899, 
Frank  and  the  defendant,  being  the  owners 
of  the  Gem  Quartz  lode  mining  claim,  situ- 
ate In  Silver  Bow  county,  the  former  of  a 
three-fourtlis  interest,  and  the  latter  of  the 
remaining  interest,  began  to  conduct  mining 
operations  thereon;,  each  agreeing  to  bear  his 
proportionate  share  of  the  necessary  expense. 
Frank  assumed  personal  charge  of  the  work, 
paid  the  entire  expense,  and  from  time  to 
time  rendered  to  the  defendant  statements  of 
the  amount  due  from  him.  These  amounts 
were  paid.  This  plan  was  pursued  until  the 
enterprise  was  abandoned  by  the  defendant, 
as  he  claims,  on  July  31,  1901,  or,  as  plain- 
tiff daims,  on  October  b,  1901.    Thereafter 


Frank  remained  In  possession  of  the  Joint 
property  until  some  time  subsequent  to  Janu- 
ary, 1907,  when  it  was  sold ;  but  whether  he 
continued  active  mining  operations  does  not 
appear.  During  the  time  intervening  be- 
tween November  17,  1902,  and  November  24, 
1903,  he  expended  for  watchmen  to  guard 
the  buildings  upon  the  property,  and  for 
Insurance,  etc.,  $1,810.60.  For  the  time  In- 
tervening between  the  latter  date  and  Janu- 
ary 1,  1907,  be  leased  the  shaft  upon  the 
property  to  F.  A.  Helnze,  who  used  it  to 
develop  adjoining  property.  On  this  account 
he  was  paid  by  Helnze  $1,900.  The  balance 
for  which  recovery  is  sought  Is  made  up  of 
defendant's  proportion  of  the  amounts  ex- 
pended In  the  conduct  of  the  Joint  operations 
during  July,  August,  September,  and  five 
days  of  October,  1901,  together  with  the  sum 
exiwnded  for  Insurance,  etc,  with  interest 
less  a  credit  of  a  one-fourth  of  $1,900,  as  of 
date  of  January  7,  1907,  when  payment  of 
It  was  made  The  defendant  denies  that 
any  amount  is  due.  He  alleges  that  on  Sep- 
tember 14,  1901,  he  notified  Frank  that  be 
would  no  longer  be  responsible  for  any  of 
the  costs  or  expenses  of  operating  the  prop- 
erty; that  on  October  6th  he  again  gave 
notice  to  Frank  In  writing  that  the  agree- 
ment was  at  an  end;  that  on  or  about  that 
date,  or  a  short  time  prior  thereto,  be  and 
Frank  had  a  final  accounting  and  settlement 
of  all  the  matt&rs  alleged  in  the  complaint, 
exc^t  the  amount  expended  for  watchmen, 
etc.,  liability  for  any  part  of  which  he  de- 
nies; and  that  upon  such  settlement  be  paid 
to  Frank  aU  sums  of  money  claimed  by  him 
to  be  due  on  account  of  their  Joint  operations 
prior  to  that  date.  The  defendant's  answer 
also  alleges  a  counterclaim  for  $3,125,  money 
overpaid  to  Frank  at  the  time  of  the  settle- 
ment This  claim  was  abandoned  at  the 
trial;  the  parties  submitting  evidence  uiran 
the  issue  of  final  accounting  and  settlement 
The  court  found  generally  In  favor  of  the 
defendant,  and  awarded  him  Judgment  for 
costs.  Plaintiff  has  appealed  from  an  order 
denying  his  motion  for  a  new  trial,  and  has 
submitted  the  question  whether  the  evidence 
is  sufficient  to  justify  the  finding. 

[1]  The  action  was  brought  as  one  at  law. 
The  parties  proceeded  in  the  trial  upon  the 
theory  that  it  Is  an  action  at  law.  We  shall 
not  discuss  the  question  whether  this  is  the 
correct  theory.  We  must,  however,  accept 
the  position  which  the  parties  defined  for 
themselves  In  the  trial  court  and  consider 
the  case  accordingly,  though  counsel  for  de- 
fendant now  earnestly  contends  that  we 
should  review  the  case  as  one  in  equity  for  a 
partnership  accounting,  for,  notwithstanding 
it  is  the  settled'  rule,  as  he  contends,  that 
one  partner  cannot  prior  to  a  settlement  and 
accounting,  sue  his  copartner  at  law  with 
reference  to  tbe  partnership  transactions  or 
dealings  (Rlddell  v.  Ramsey,  31  Mont  386, 
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78  Pac.  B97;  Boehme  t.  Wtzgerald,  43  Mont 
226,  115  Pac.  413;  Doll  v.  Hennessy  Merc. 
Co.,  83  Mont.  80,  81  Pac.  625),  It  Is  also 
the  rule,  equally  well  settled,  that,  after  a 
party  bas  assumed  a  deflned  position  In  the 
case,  in  the  trial  court,  he  may  not  there- 
after assume  a  different  position  in  this 
court  (Dempster  v.  Oregon  Short  Line  B.  R. 
Co.,  37  Mont.  335.  96  Pac.  717;  GaMn  v. 
O'Gorman,  40  Mont  391,  106  Pac.  887;  Cohen 
V.  Clark,  44  Mont  151,  119  Pac.  775).  There 
are  recognized  exceptions  to  the  general  rule 
as  announced  in  these  cases;  but  this  case 
does  not  fall  within  any  of  them.  21  Ency. 
PI.  &  Pr.  664.  If  counsel  desired  to  avail 
himself  of  the  rule  which  he  now  invokes, 
he  should  have  done  so  in  the  trial  court  by 
appropriate  method.  15  Ency.  PI.  &  Pr.  1010 ; 
Kunneke  v.  Mapel,  60  Ohio  St  1,  53  N.  B. 
259.  Instead  of  doing  this,  however,  he  re- 
lied upon  a  settlement  of  the  partnership 
affairs  and  a  final  discharge  of  defendant 
from  his  association  with  It  by  payment  of 
the  ascertained  balance  due  from  him  in 
September,  1901.  He  is  bound  to  retain  the 
position  thus  assumed.  His  apparent  reason 
for  a  change  of  position,  though  not  stated  in 
so  many  words,  is  that  whatever  may  be 
the  condition  of  the  evidence  upon  the  is- 
sue tried,  this  court  should,  in  reviewing 
the  case,  hold  that  the  plaintiff  is  subject  to 
the  imputation  of  laches,  and  .hence  that  he 
ought  not  to  recover. 

[2,  3]  Passing  to  the  merits  of  the  case  as 
made,  we  do  not  think  the  conclusion  reached 
by  the  trial  court  should  be  disturbed.  It 
would  serve  no  useful  purpose  to  reproduce 
and  analyze  the  evidence  in  detail.  The 
plaintiff's  evidence  tended  to  show  that  the 
dissolution  of  the  partnership  took  place  on 
October  S,  1901,  and  that  there  was  then 
chargeable  to  defendant  his  share  of  the  ex- 
penses incurred  for  the  months  of  July,  Au- 
gust <ind  September,  and  that  these  items, 
together  with  the  amounts  subsequently  ex- 
pended for  watchmen,  etc.,  less  a  credit  for 
defendant's  proportionate  share  of  the  rent 
received  from  Heinze,  have  not  been  paid. 
To  fix  the  date  of  the  settlement  he  relied 
upon  a  written  notice  sent  to  Frank  by  de- 
fendant on  that  day,  in  which  he  told  Frank 
that  he  would  not  thereafter  be  responsible 
for  any  further  outlay  upon  the  mining  oper- 
ations. The  defendant  relied  upon  a  verbal 
notice  of  dissolution,  which  be  testified  he 
had  given  Frank  about  the  middle  of  July, 
that  he  would  not  be  respousible  atter 
August  Ist'and  also  a  receipt  in  full  for  all 
charges  due  from  him  for  the  months  of 
April,  May,  June,  and  July.  This  receipt  he 
obtained  from  Frank  on  September  14th.  He 
testified  that  at  that  time  he  and  Frank 
reached  a  full  understanding  and  settlement, 
and  that  he  thereupon  gave  his  check  for  the 
balance  then  due.  The  receipt  and  canceled 
clieck  tend  to  corroborate  his  statement 
Questioned  with   reference  to  the  written 


notice  of  October  5th,  he  stated  that  at  that 
time,  being  about  to  leave  the  state  to  be  away 
for  some  time,  he  wished  to  have  a  record  of 
the  dissolution  of  the  partnership,  and  hence, 
though  he  deemed  the  verbal  dissolution  had 
in  July  su£Bcient  It  would  be  safer  to  have 
written  evidence  of  it.  His  statement  that 
the  final  settlement  occurred  in  September  in 
pursuance  of  the  verbal  notice  by  him  in  July 
is  further  corroborated  by  the  fact  that 
Frank  did  not  so  far  as  the  record  disclos- 
es, make  any  demand  upon  him  for  further 
payments  until  some  time  in  the  year  1902. 
whereas,  prior  to  that  time  demands  for  pay- 
ment had  been  made  at  comparatively  short 
intervals. 

Counsel  for  plaintiff  insists  that  the  fact 
that  defendant  gave  the  written  notice  on 
October  6th,  couched  in  the  terms  it  was, 
furnishes  conclusive  proof  that  defendant's 
claim  that  a  settlement  and  dissolution  was 
accomplished  by  a  verbal  notice  in  July  is 
without  foundation.  It  is  true  that  the 
notice  impliedly  assumes  the  existence  of  the 
partnership  up  to  the  time  at  which  it  was 
given,  and  thus  tends  to  impeach  the  de- 
fendant's testimony  as  to  the  verbal  notice; 
yet  in  view  of  the  other  evidence  heretofore 
referred  to,  corroborative  of  his  testimony 
on  this  subject  It  was  the  exclusive  province 
of  the  trial  court  to  determine  the  credibility 
of  his  story,  and  find  accordingly.  Its  de- 
termination after  seeing  and  hearing  the  wit- 
nesses, and  on  the  motion  for  a  new  trial, 
must  be  accepted  as  final,  just  as  would  the 
verdict  of  a  jury  had  one  been  called  to  try 
the  issues. 

It  has  not  escaped  our  notice  that  the 
dates  referred  to  by  the  witnesses  do  not 
agree  with  those  alleged  ^ther  in  the  com- 
plaint or  answer.  The  court  seems  to  have 
regarded  these  variances  as  ImmaterlaL  Ex- 
cept so  far  as  they  refiect  upon  the  credibility 
of  the  witnesses,  we  think  they  were  im- 
material. ' 

Counsel  have  discussed  In  their  briefs  the 
question  whether  under  the  evidence  the  de- 
fendant ought  to  be  charged  with  any  part  of 
of  the  outlay  made  by  Frank  for  watchmen, 
insurance,  etc.  If  it  be  assumed  that  under 
the  circumstances  disclosed  he  ought  to  peiy 
his  share  of  this  amount  less  a  credit  for  his 
proportion  of  the  rent  received  by  Frank, 
the  balance  Is  in  his  favor.  He  knew  Frank 
had  been  caring  for  the  property,  and  that  he 
had  collected  the  rent  He  did  not  in  his  an- 
swer assert  by  way  of  counterclaim,  the 
right  to  recover  a  share  of  the  rent  It  may 
therefore  be  assumed  that  he  was  content  to 
allow  Frank  to  reimburse  himself  out  of  the 
rent  for  the  expense  of  protecting  the  prop- 
erty. 

The  order  is  affirmed. 

Affirmed. 

HOLLOW  AY  and  BANNER,  JJ.,  concur. 
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STEPHENS  V.  OONLBr. 
(Sapreme   Conrt   of  Montana.     Jan.  6,   1914.) 

1.  Appbal  akd   Ebbob  (J  417*)  —  Notice — 
SumcasnoT. 

So  long  as  a  notice  of  appeal  apprises  the 
respondent  of  the  jndgment  which  it  is  sought 
to  have  reviewed,  it  is  sufficient,  no  matter 
how  defective. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2140-2148;  Dec.  IMg.  i 
417.»] 

2.  Appbai;  and  Bbbob  (i  429*)  —  NoncK  — 

Waivkb. 

The  giving  of  a  notice  in  taking  an  appeal 
does  no  higher  service  than  a  summons,  and  its 
entire  absence  can  be  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  2168-2172;  Dec.  Dig.  | 
429.*] 

3.  Pbisons  (f  10*)— Convicts— Rsaui^Tions 

— LlABUJTT   OF   Wabdkn. 

Where  a  convict  was  confined  in  a  cell  with 
an  insane  Italian,  and  later  with  a  negro,  was 
■hackled,  manacled,  placed  in  a  dungeon  on  a 
bread  and  water  diet,  was  assaulted,  beaten, 
bis  collar  bone  broken,  and  his  head  and  chest 
cat  and  bruised,  he  cannot  recover  damages 
therefore,  where  the  cells  were  crowded,  it  was 
not  known  that  the  Italian  was  insane,  the 
punishments  were  those  provided  by  the  rules 
and  regulations  under  the  law.  and  the  injuries 
received  were  due  to  a  riot,  in  which  a  guard 
was  murdered,  and  to  plaintiff's  violent  con- 
duct rendering  them  necessary  in  the  guard's 
self-defense. 

[Ed.  Note.— For  other  cases,  see  Prisons, 
Cent  Dig.  i  12;   Dec  Dig.  1 10.*] 

4.  Appeai.  akd  Bbbob  ((  854*)— Dbcibion- 
Reason. 

Although  a  conrt  erroneously  gave  judg- 
ment for  defendant  on  the  ground  that  the 
complaint  did  not  state  a  cause  of  action,  where 
facts  in  the  answer  were  admitted  by  plaintiff 
which  justified  a  judgment  for  defendant,  the 
niling  will  be  sustained,  since  if  a  decision  is 
correct,  it  will  not  be  disturbed,  tbongh  prompt- 
ed by  an  erroneous  reason. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  3403,  hiOi,  3408-3424, 
3427-3430;   Dec.  Dig.  {  854.*] 

5.  Pbisons  (J  10*)  —  Dxtties  or  Wabdbn  — 
Pleadino. 

Id  an  action  by  a  conTlct  against  a  warden 
for  assault  and  battery  and  other  indignities 
done  by  bim  in  virtue  of  his  office,  it  is  neces- 
sary to  allege  that  the  injuries  did  not  result 
in  consequence  of  plaintiff's  own  wrongful  acts; 
there  being  the  presumption  that  omcial  duty 
was  regularly  performed. 

(Ed.  Note.— For  other  cases,  see  Prisons, 
Cent  Dig.  I  12;    Dec  Dig.  {  10.*] 

6.  False   Iicfrisonment   (S  2*)— Definition 
— Unlawftti.   Detention. 

Under  Rev.  Codes,  §  8324,  defining  false 
imprisonment  as  the  unlawful  violation  of  the 
personal  liberty  of  another,  the  gist  of  the  of- 
fense is  the  nnlawfol  detention. 

[Zi.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  |  1;   Dec  Dig.  $  2.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  8,  pp.  26B7-2W1;   vol.  8,  p.  7660.] 

".  Pbisons  (§  15*)— boon  Conduct— Commuta- 
noH— 8tatut*8. 

Commutations  of  sentences  of  convicts 
lor  good  conduct  are  purely  matters  of  legisla- 
tive  control,  and  the  determination  of  the  ex- 
tent and  character  of  the  right  in  any  given 


instance  is  referable  entirely  to  the  local  stat- 
utes. 

[Ed.  Note. — For  other  cases,  see  Prisons,  Cent. 
Dig.  J  26;   Dec  Dig.  {  16.*] 

8.  Pbisons  (J  15*)— Commutations  of  Sen- 
tence —  Bioht  to  —  PBEstntPTio  Ns  —  Stat- 
utes. 

Where  a  statute  reduces  the  term  of  im- 
prisonment of  a  convict  unless  he  forfeits  the 
same  by  bad  conduct,  the  presumption  is  in 
favor  of  the  convict,  and  the  burden  is  upon 
the  state  to  affirmatively  show  facts  which  de- 
feat the  claim  to  statutory  allowances;  but 
such  is  not  the  case  under  Rev.  Codes,  §  9737, 
authorizing  and  requiring  the  prison  board  to 
grant  to  any  convict  "who  shall  well  behave 
himself"  a  certain  credit  of  time,  in  which  case 
the  burden  is  on  the  convict  to  show  that  he 
is  entitled  to  commutation. 

[Ed.  Note. — For  other  cases,  see  Prisons,  Cent. 
Dig.  I  26;   Dec.  Dig.  §  16.*] 

9.  False  Impbisonment  (J  11*)— Convicts- 
Commutations— Wabden. 

Under  Rev.  Codes,  {  9787,  requiring  the 
prison  board  to  grant  commutations  under  cer- 
tain conditions,  a  convict  although  entitled  to 
freedom  on  account  of  good  conduct,  cannot 
sue  the  warden  for  false  imprisonment  until 
the  board  grants  a  commutation. 

[Ed.  Note. — For  other  cases,  see  False  Im- 
prisonment, Cent  Kg.  U  76-77;    Dec  Dig.  § 

10.  Pleadins  (i  166*)— "New  Matteb"— Re- 
ply—Statutes— Admissions. 

If  facts  stated  in  an  answer  can  be  proved 
under  a  general  denial,  they  do  not  constitute 
"new  matter"  within  the  meaning  of  Rev. 
Codes,  i  6560^  requiring  a  reply  whenever  the 
answer  contains  any  new  matter,"  and  the 
failure  to  reply  does  not  amount  to  an  admis- 
sion of  the  truth  of  the  matters  stated;  hence, 
in  malicious  prosecution,  no  reply  was  neces- 
sary to  allegations  that  defendant  acted  in 
good  faith,  and  had  acted  under  the  advice  of 
counsel. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  SS  321%U528;   Dec.  Dig.  {  166.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  4786,  4787.] 

11.  Malicious  Prosecution  (J  66*)  —  Ele- 
ments—Allegation  AND  Pboof. 

The  plaintiff  in  a  case  of  malidons  prose- 
cation,  must  allege  and  prove  the  commence- 
ment of  a  prosecation  against  him  through  de- 
fendant's Instigation,  want  of  probable  cause, 
malice,  favorable  termination  of  prosecntion, 
damage,  ^and  amount  thereof. 

[Bd.  Note. — For  other  cases,  see  Mslidous 
Prosecation,  Cent  Dig.  U  112-116;  Dec.  Dig. 
S  56.*] 

12.  Pleadino  (I  882*)— IssoES— Oerxbai.  De- 
nial. 

Under  a  general  denial  the  defendant  may 
introduce  any  evidence  which  goes  to  contro- 
vert the  facts  which  the  plaintiff  is  bound  to 
establish  to  sustain  his  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  a  1280-1294;   Dec  Dig.  i  382.*] 

13.  Malicious  Pbobecution  (SJ  59,  60*)— Evi- 
dence—Legal  Advice. 

If  the  defendant  in  a  malidons  prosecation 
case  acted  under  the  advice  or  opinion  of  legal 
counsel,  this  fact  is  relevant  both  to  show 
probable  cause  and  absence  of  malice. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  K  125-145;  Dec  Dig. 
!$  59,  60.*] 
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14.  Plbadiito    (I   4(»*)  —  DBFBonTB   Com- 
plaint—CuBEQ,  BY  ANSWBB.' 

A  defective  complaint  is  cured  whea  the 
material  facts  omitted  therefrom  have  been 
BuppUed  by  the  answer,  even  though  such  state- 
ments in  the  answer  are  not  necessary  allega- 
tions in  such  answer;  hence  a  complaint  in 
malicious  prosecution,  which  omitted  to  allege 
that  any  prosecution  was  ever  instituted,  or 
that  it  terminated  favorable  for  plaintiff,  was 
cured  by  the  answer  stating  such  facts. 

[Kd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  1843-1847;    Dec.  Dig.  f  403.»] 

15.  Appeal  and  Ebbob  (J  233*)— Rsview— 
Scope. 

An  appeal  from  a  judgment  dismissing  the 
action  on  the  ground  that  the  complaint  did  not 
state  a  cause  of  action,  where  it  appears  that 
one  of  the  causes  of  action  should  have  been 
tried,  this  court  cannot  declare  the  judgment 
errorless  because  of  the  failure  of  counsel  to 
urge  in  the  trial  court,  as  they  do  on  appeal, 
that  the  answer  supplies  the  defects  in  the 
complaint 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  233.*] 

Appeal  from  District  Court,  Powell  Coun- 
ty;  W.  R.  C.  Stewart,  Presiding  Judge. 

Action  by  Oram  Stephens  against  Frank 
Conley.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed  in  part  and  reversed 
In  part 

Chas.  A.  Wallace^  of  Butte,  for  appellant. 
C.  F.  Kelley  and  L.  O.  Evans,  both  of  Butte, 
S.  P.  Wilson,  of  Deer  Lodge,  and  Rodgers  & 
Itodgers,  of  Anaconda,  for  respondent 


HOLLOWAY,  J.  The  complaint  attempts 
to  set  forth  three  causes  of  action  for  dam- 
ages: (1)  For  assault  and  other  personal  in- 
dignities; (2)  for  false  imprisonment;  and 
(3)  for  malicious  prosecution.  Each  charge 
arose  out  of  transactions  which  occurred 
while  plaintiff  was  imprisoned  in  the  peni- 
tentiary, and  while  Conley  was  warden  or 
contractor  in  charge  of  that  institution. 

[1]  After  the  cause  was  at  issue  and  upon 
the  trial,  defendant  objected  to  the  introduc- 
tion of  evidence  by  the  plaintiff,  upon  the 
ground  that  the  complaint  does  not  state  a 
cause  of  action.  This  motion  was  sustained, 
and  a  Judgment  was  entered  dismissing  the 
action  and  awarding  defendant  his  costs. 
From  that  judgment  plaintiff  prosecuted  this 
appeal. 

Respondent  has  moved  to  dismiss  the  ap- 
peal upon  the  ground  of  insufficiency  of  the 
notice.  The  motion  is  overruled.  The  notice 
is  informal,  indefinite,  and  reaches  the  very 
limits  of  defensible  ground.  It  refers  to  the 
order  of  the  court  sustaining  defendant's  mo- 
tion to  exclude  evidence.  Such  an  order  is 
not  appealable  (section  7099,  Rev.  Codes) ; 
but  from  the  notice  it  may  be  gathered  that 
the  plaintiff's  purpose  was  to  appeal  from 
the  Judgment  in  this  action  made  and  en- 
tered on  June  27,  1912,  in  favor  of  the  de- 
fendant and  against  the  plaintiff. 

In  support  of  the  motion  counsel  refer  to 
the  decision  of  this  court  in  State  ex  rel. 


Rosenstein  v.  District  Court,  41  Mont  100, 
108  Pac.  680,  21  Ann.  Cas.  1307;  but  in  the 
later  case  of  Valadon  v.  Lohman,  46  Mont 
144,  127  Pac.  88,  we  had  occasion  to  review 
the  Rosenstein  Case  and  to  differentiate  it 
from  the  then  instant  case.  In  referring  to 
the  contents  of  a  notice  of  appeal  we  said: 
"It  must  be  deemed  sufficient  if  upon  its  face 
the  adverse  party  Is  given  enough  Informa- 
tion to  enable  him  to  know  what  is  required 
of  him  in  order  to  protect  his  rights.  This 
view  not  only  itermlts,  but  requires,  a  rea- 
sonable construction  of  it  in  order  that  the 
appellant  may  not  be  defeated  of  his  right 
for  merely  technical  reasons.  *  ♦  ♦  The 
notice  •  *  •  contains  the  title  of  the 
cause,  the  date  of  the  rendition  of  the  Judg- 
ment, the  statement  that  it  was  rendered  in 
favor  of  the  plaintiff  and  against  the  de- 
fendant, and  the  title  of  the  particular  court 
that  rendered  it  The  notice  was  sufficient." 
[2]  The  defects  in  the  notice  in  this  case 
are  clearly  the  result  of  the  misapprehension 
of  counsel  for  appellant,  as  to  what  the  Judg- 
ment determined.  They  apparently  confuse 
the  order  for  judgment,  with  the  judgment 
itself,  or  proceed  upon  the  theory  that  the 
preliminary  recitals  in  the  Judgment  consti- 
tute an  essential  part  of  it  So  long  as  the 
notice  serves  the  purpose  of  apprising  the  re- 
spondent of  the  Judgment  which  it  is  sought 
to  have  reviewed,  it  is  sufficient.  The  giving 
of  a  notice  is  not  an  indispensable  step  in 
taking  an  appeal.  It  does  not  serve  any 
higher  purpose  than  a  summons,  and  its  en- 
tire absence  can  be  waived.  Jenkins  v. 
Carroll,  42  Mont  302,  112  Pac.  1064.  This 
court  is  commanded  by  statute  to  give  its 
Judgment  without  regard  to  technical  errors 
or  defects  which  do  not  affect  the  substan- 
tial rights  of  the  parties.  We  are  forbidden 
to  Idolize  matters  of  form  at  the  expense  of 
substance,  or  to  pay  tithes  of  mint  and  anise 
and  cumin  while  omitting  the  weightier  mat- 
ters of  law. 

On  the  Merits. 

[3]  First  Caute  of  Action.  The  plaintiff 
complains  that  while  he  was  duly  imprison- 
ed in  the  penitentiary,  the  defendant,  as 
warden  in  charge  of  that  institution,  caused 
him  to  be  (a)  confined  In  a  cell  with  an  in- 
sane Italian,  and  (b)  with  a  negro,  (c)  to  be 
shackled,  manacled,  and  placed  in  a  dungeon 
and  confined  on  a  bread  and  water  diet,  and 
(d)  assaulted,  beaten,  and  wounded.  Ids  col- 
lar bone  broken,  and  tals  head  and  chest  cut 
and  bruised. 

(a)  The  complaint  fails  to  allege  that  the 
Italian's  Insanity  was  known  to  the  warden 
or  to  the  guards  or  other  prison  officials,  or 
that  plaintiff  ever  made  complaint  or  re- 
quested a  change. 

(b)  While  the  plaintirs  refined  senslblU- 
ties  may  have  been  shocked  by  his  being 
compelled  to  share  his  cell  with  a  negro,  he 
fails  to  allege  facts  sufficient  to  state  a  cause 


*For  other  cases  ree  sams  topic  and  ssctioa  NUMBER  Ut  Dee.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rap'r  Indexw 

Digitized  by  CjOOQIC 


Mont) 


STBFHEXS  T.  OONLET 


191 


of  action  for  legal  rdle£  Fnrthermore,  the 
answer,  while  admitting  the  fact  of  plain- 
tiff's confinement  with  the  negro,  alleges  In 
}nstlflcatlon  that,  on  account  of  the  crowded 
condition  of  the  prison.  It  was  necessary 
that  some  one  be  confined  In  the  same  cell 
with  the  negro,  and  this  Is  not  denied. 

(c)  All  of  plalntlirs  allegations  are  predi- 
cated npon  the  premise  that  he  was  a  con- 
vict, and  that  Conley  was  warden.  The  an- 
swer admits  the  facts  that  plaintiff  was  man- 
acled, shackled,  placed  In  a  dungeon,  and 
liept  on  a  bread  and  water  diet.  It  then 
sets  forth  In  Justification  that  the  state  pris- 
on board,  pursuant  to  statutory  authority, 
duly  made  and  promulgated  certain  rules 
and  regtilations  for  the  management  of  the 
penitentiary  and  the  discipline  of  prisoners ; 
that  the  punishments  enumerated  under  this 
specific  charge  are  species  of  punishments 
provided  for  by  such  rules,  and  that  the  In- 
fliction of  the  punishments  upon  the  plain- 
tiff was  necessary  to  compel  his  submission 
to  prison  authority.  The  history  of  an  In- 
cipient riot  in  the  penitentiary  Is  recited  at 
length,  and  the  part  played  by  defendant  Is 
set  forth.  There  Is  no  denial  of  these  facts, 
and,  standing  admitted,  they  amount  to  a 
complete  Justification,  and  defeat  any  right 
of  recovery  npon  the  part  of  the  plaintiff,  if 
any  right  he  otherwise  had. 

[4]  (d)  Standing  alone,  the  assault  upon 
the  plaintiff,  with  the  details  of  bis  Injuries 
as  depicted .  in  this  charge,  seems  cruel — 
almost  barbarous — but  plaintiff  doubtless 
discreetly  refrained  from  enlightening  the 
court  upon  the  surrounding  circumstances. 
These,  however,  are  fully  supplied  by  the 
affirmative  portton  of  the  answer  to  this 
charge,  which  amounts,  in  legal  effect,  to  a 
confession  and  avoidance,  or.  In  other  words, 
to  a  Justification  for  whatever  injuries  were 
actually  inflicted  upon  the  plaintiff.  The 
answer  alleges  that  on  March  8,  1908,  this 
plaintiff,  Oeo.  Rock,  Wm.  Hayes,  and  C.  B. 
Young,  all  convicts  in  the  penitentiary,  en- 
tered into  a  conspiracy  to  escape  from  pris- 
on, and  in  pursuance  of  that  purpose,  and  in 
the  attempted  execution  of  their  plan,  they 
murdered  John  Robinson,  the  deputy  warden, 
and  assaulted  this  defendant,  the  warden, 
with  Intent  to  kill  and  murder  him,  and  did 
grievously  wound  him  so  that  for  many 
weeks  thereafter  be  was  nigh  unto  death; 
that  this  plaintiff,  Stephens,  actually  partici- 
pated in  the  murder  of  Robinson  and  the  as- 
sault upon  defendant;  that  thereafter  Thos. 
McTague,  co-contractor  with  this  defendant 
In  the  management  of  the  pentltentiary,  and 
baring  equal  authority  with  him  to  maintain 
order  and  discipline  in  the  prison,  after  a 
complete  investigation  of  the  mutiny  referred 
to,  ordered  Stephens  confined  to  a  dungeon, 
that  Stephens  was  contumadons  and  violent, 
and  assaulted  the  guards  detailed  to  execute 
McTague's  order,  and  that  in  the  necessary 
defense  of  tliemselves  and  In  sulxlulng  Ste- 
phens the  guards  inflicted  whatever  injuries 


plaintiff  sustained.  There  is  not  any  denial 
of  these  facts,  and,  standing  alone,  they 
constitute  a  Justification  for  the  acts  of 
which  complaint  is  made,  assuming  that  the 
complaint  states  a  cause  of -action  in  the  par- 
ticular Instance  now  under  consideration. 
For  this  reason  alone  the  ruling  of  the  trial 
court  should  be  sustained ;  for  It  is  now  the 
rule,  too  well  established  In  this  state  to  be 
open  to  further  controversy,  that  If  the  de- 
cision of  the  lower  court  was  correct,  it  will 
not  be  disturbed  even  tbou^  it  may  have 
been  prompted  by  an  erroneous  reason.  Mar- 
ron  V.  Great  Northern  Ry.  Ck).,  46  Mont 
593,  129  Pac.  1055;  Von  Tobel  v.  City  of 
Lewlstown,  41  Mont  226,  108  Pac  910,  137 
Am.  St  Rep.  733;  Menard  v.  Montana  Cen- 
tral Ry.  Co.,  22  Mont  340,  66  Pac.  S92 ;  Wln- 
nicott  V.  Orman,  39  Mont  339,  102  Pac.  570. 

[6]  But  the  trial  court's  ruling  was  correct 
upon  the  theory  of  its  rendition,  and  the 
complaint  does  not  state  a  cause  of  action. 
The  warden  of  the  penitentiary  is  a  public 
officer,  and  in  this  instance  he  is  sued  as 
such,  and  for  acts  done  by  him  In  virtue  of 
his  office  as  warden.  State  ex  rel.  Stephens 
V.  District  Court,  43  Mont  571,  118  Pac.  268, 
Ann.  Cas.  1912C,  343.  The  presumption  that 
official  duty  was  regularly  performed  at- 
tache to  his  acts  (section  7962,  subd.  15, 
Rev.  Codes) ;  and,  since  this  pretended  right 
of  action  arose  while  plaintiff  was  rightfully 
imprisoned,  it  was  Incumbent  upon  him,  in 
order  to  put  the  warden  In  the  wrong,  to  al- 
lege that  his  injuries  did  not  result  as  the 
consequence  of  his  wrongful  or  unlawful 
acts.  In  Wightman  v.  Brush,  10  N.  X.  Supp. 
76  1,  an  action  similar  to  the  one  before  us,  a 
demurrer  was  sustained  to  the  complaint 
and  properly  so  according  to  the  Supreme 
Court  In  justification  of  that  conclusion 
the  court  said:  "There  Is  no  allegation  In 
the  complaint  that  the  acts  done  by  the  de- 
fendants were  not  in  accordance  with  the 
regulations  of  the  superintendent  or  that 
they  were  not  necessary  for  the  proper  pun- 
ishment of  the  plaintiff,  or  to  secure  submis- 
sion and  obedience  upon  bis  part"  For  the 
reason  that  this  complaint  does  not  negative 
the  presumption  attaching  to  the  warden's 
official  acts,  it  does  not  state  a  cause  of  ac- 
tion. 

[6]  Second  Cause  of  Action.  "False  im- 
prisonment Is  the  unlawful  yiolation  of  the 
personal  liberty  of  another."  Section  8324, 
Rev.  Codes.  The  gist  of  the  offense  Is  the 
unlawful  detention.  McCarthy  v.  De  ArmU, 
99  Pa.  63. 

[7]  No  complaint  Is  made  of  plaintiff's  in- 
carceration In  the  i>enitentlary  In  the  first  In- 
stance. His  action  proceeds  upon  the  as- 
sumption that  he  was  properly  sentenced  to 
a  four-year  term  of  imprisonment  but  his 
contention  Is  that,  by  virtue  of  the  good-time 
allowance  provided  in  our  statute,  ha  was  en- 


'  Reported  In  fuJl.  In  the  New  York  Supplement : 
reported  as  a  memorandum  decision  without  opinion 
in  66  liun,  647. 
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titled  to  bis  discharge  as  a  matter  of  rlgbt, 
upon  the  expiration  of  three  years  and  two 
months,  In  the  absence  of  any  showing  that 
such  allowance  bad  been  forfeited  by  the 
prison  board.  In  many  of  the  states  this 
theory  wonld  be  accepted  at  once,  not  be- 
cause of  any  peculiar  right  In  the  plalntUI 
as  a  convict,  but  solely  because  of  local  laws, 
rules,  or  regulations.  Commutations  for 
good  conduct  are  purely  matters  of  leglsla- 
tlve  control,  and  the  determination  of  the  ex- 
tent and  character  of  the  right  In  any  given 
Instance  Is  referable  entirely  to  the  lo<».l 
statutes.  Woodward  t.  MurdoCk,  124  Ind. 
439,  24  N.  E.  1047. 

[8]  An  examination  of  the  pioTlslons  found 
in  the  laws  of  the  different  states  discloses 
that  they  classify  themselves  generally  Into 
two  groups.  In  the  first  are  found  those  stat- 
utes which  by  their  terms  automatically  re- 
duce the  period  of  Imprisonment  upon  the 
rendition  of  the  Judgment  It  Is  said,  Indeed, 
that  a  provision  of  this  character  forms  a 
part  of  the  Judgment,  and  that  under  It  the 
prisoner,  enters  upon  bis  confinement  with 
the  statutory  assurance  that  his  term  is 
automatically  abridged  by  law,  unless  by  his 
own  breach  of  prison  discipline  he  forfeits 
the  credits  which  Inhere  to  his  sentence. 
Under  a  statute  of  this  character  the  pre- 
sumption Is  In  favor  of  the  convict,  and  the 
burden  Is  upon  the  state  to  show  affirmative- 
ly the  facts  which  defeat  the  claim  to  statu- 
tory allowances.  In  re  Wadlelgh,  82  CaL  518, 
23  Pac.  190;  In  re  Canfield,  98  Mich.  644, 
57  N.  W.  807;  In  re  Kness,  58  Kan.  705,  50 
Pac.  939;  State  v.  Hunter,  124  Iowa,  569, 100 
N.  W.  510,  104  Am.  St  Rep.  361.  In  the  sec- 
ond group  are  those  statutes  which  deter- 
mine in  advance  the  amount  of  credits — com- 
puted In  days  and  months — which  certain 
prisoners  may  earn  upon  certain  specified 
terms  and  conditions.  The  commutation  Is 
held  out  as  a  reward  for  good  conduct  or 
efficiency  in  prison  labor.  A  statute  of  this 
character  cannot  enter  Into  the  sentence  or 
form  a  part  of  it,  for  the  reward  must  first 
be  earned  before  the  prisoner  is  entitled  to  it 
Onr  statutory  provisions  are  very  brief,  and 
their  terms  somewhat  indefinite,  but  the 
theory  upon  which  they  proceed  is,  we  think, 
made  sufficiently  manifest  The  government, 
supervision,  and  control  of  the  penitentiary 
are  lodged  in  the  state  board  of  prison  com- 
missioners. Section  9716,  Rev.  Codes.  Among 
the  powers  and  duties  of  the  board,  section 
.9737,  Revised  Codes,  provides  the  following: 
"The  board  is  hereby  authorized  and  re- 
quired to  grant  to  any  convict  confined  in  the 
state  prison,  who  shall  well  behave  himself 
and  who  shall  perform  regular  labor  during 
good  health,  either  within  or  without  the 
state  prison  inclosurea,  a  credit  of  the  lime 
from  his  sentence  as  appears  in  the  following 
table."  The  table  mentioned  designates  in 
months  tbe  credits  which  may   be  earned. 


Upon  a  foor-year  tmp  they  aggregate  10 
months.  But  it  is  to  be  observed,  in  the  first 
instance,  that  by  the  language  of  the  stat- 
ute any  allowance  for  good  conduct  or  effi- 
cient labor  has  its  source  in  a  grant  from  the 
prison  board,  and  does  not  spring  from  the 
operation  of  the  law  itself.  The  section  quot- 
ed implies  that  some  investigation  must  be 
made  by  the  board,  and  a  Judgment  formed 
thereon.  There  must  be  a  finding  that  the 
convict  has  well  behaved  hlmselt  and  that 
be  has  performed  regular  labor  during  good 
health.  These  are  conditions  precedent  to 
his  right  to  any  credits.  Section  0788  seems 
to  indicate  a  coarse  of  procedure  for  the 
board.  In  order  to  carry  out  the  purpose 
of  these  statutes,  the  board  must  Investigate 
the  record  of  every  convict,  probably  at  the 
end  of  every  year  of  his  service,  and  grant 
the  proper  credits  if  earned;  for  the  section 
declares  that.  If  after  a  credit  has  once  been 
earned,  the  convict  commits  any  of  the  of- 
fenses enumerated,  the  board  shall,  upon 
proof  of  the  fact  after  notice  to  the  convict, 
forfeit  all  deductions  of  time  earned  before 
the  commission  of  such  offense.  New  York, 
Pennsylvania,  and  doubtless  other  states 
have  statutes  somewhat  similar  to  ours,  and 
under  any  of  these  the  burden  is  upon  the 
prisoner  to  show  that  be  bas  earned  the 
credits  by  complying  with  the  prison  rules. 
33  Cyc.  333;  In  re  Raymond  (D.  C.)  UO  Fed. 
156. 

[I]  And  even  upon  sudi  showing  be  has 
but  made  a  prima  fade  case  against  the 
board,  and  not  any  case  of  dereliction  of 
duty  upon  the  part  of  the  warden.  Doubtless, 
if  the  board  arbitrarily  refused  to  grant  him 
credits  fairly  earned,  the  prisoner  would 
have  an  adequate  remedy;  but  it  is  only 
after  the  board  had  acted  that  the  warden 
can  be  held  derelict,  and  then  only  upon  bis 
refusal  to  deduct  the  credits  which  have  been 
granted  by  the  board.  In  the  absence  of 
any  showing  that  the  plaintiff  had  earned  the 
commutation  which  he  might  have  earned 
under  the  law,  and  a  further  showing  that  the 
board  had  granted  to  him  the  credits  he 
claims,  the  plaintiff  falls  to  state  a  cause  of 
action  for  false  imprisonment 

When  the  Judgment  of  imprisonment  is  en- 
tered, and  the  sheriff  in  execution  of  it  de- 
livers the  convict  to  the  penitentiary,  he 
must  also  deliver  to  the  warden  a  certified 
copy  of  the  Judgment  (section  0380,  Rev. 
Codes),  and  this  is  the  evidence  of  the  ward- 
en's authority  for  detainlog  the  prisoner.  If 
upon  Its  face  the  Judgment  directs  that  he  be 
confined  in  the  penitentiary  at  hard  labor 
for  four  years,  the  warden  cannot  release 
him  sooner,  except  upon  an  order  at  the 
prison  board  or  the  Judgment  of  a  court  of 
competent  Jurisdiction. 

[10, 11]  Third  Oaiue  of  Action.  In  the  an- 
swer to  the  tblrd  cause  of  action,  defendant 
specifically  sets  forth  that  on  March  6, 1011, 
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he  signed  and  verified  a  complaint  in  the  Jus- 
tice of  the  i)eace  court  of  Cottonwood  town- 
ship, Powell  county,  before  M.  E.  Fee,  Justice 
of  the  peace,  charging  the  said  Oram  Ste- 
phens with  ttie  crime  of  attempt  to  escape 
from  the  state  penitentiary;  that  a  prelim- 
inary examination  was  had;  that  Stephens 
was  bound  over  to  the  district  court;  that 
the  county  attorney  of  Powell  county  filed 
an  information  against  him  for  the  same  of- 
fense; and  that  on  May  15,  1911,  he  was,  by 
order  of  the  district  court,  discharged  from 
custody  and  from  prosecution  upon  said 
charge.  The  defendant,  by  way  of  special 
defense,  so-called,  further  alleges  his  belief 
in  the  truth  of  the  charge  which  he  made 
against  Stephens,  the  fact  that,  before  mak- 
ing it  be  consulted  and  sought  the  advice  of 
the  county  attorney,  and  after  a  full,  frank, 
and  truthful  statement  of  all  the  facts,  he 
was  advised  by  the  county  attorney  that 
there  was  probable  cause  and  sufficient 
ground  for  believing  Stephens  guilty,  and 
that  In  making  such  charge  he  acted  upon 
that  advice.  Not  any  of  these  facts  are  de- 
nied by  a  reply,  and  respondent  Insists  that 
they  are  therefore  to  be  deemed  admitted 
and.  If  admitted,  they  constitute  a  complete 
defense  to  the  plaintlfTs  third  cause  of  ac- 
tion, if  any  he  has. 

Was  it  necessary  for  plalntlfr  to  reply  to 
these  affirmative  allegations?  That  such  an 
Inquiry  arises  and  is  difficult  of  solution  Is 
of  Itself  a  reproach  to  the  law.  It  Is  a  most 
serious  reflection  upon  our  legislation  that 
the  ablest  attorneys  in  this  state — men  of 
great  learning  and  wide  experience — cannot 
understand  the  complex  rules  of  procedure 
provided  In  our  Civil  Practice  Act  But  so 
long  as  legislative  assemblies  fix,  by  hard 
and  fast  statutes,  mere  rules  of  practice,  this 
condition  will  continue.  Under  the  Code  of 
1895  a  reply  was  necessary  only  when  the 
answer  contained  a  counterclaim  (Code  Civ. 
Proc.  I  720) ,  and,  as  a  counterclaim  was  de- 
fined, the  statute  was  comparatively  simple 
and  quite  generally  understood,  and  doubt- 
less for  these  reasons  was  changed.  By  an 
act  approved  February  22,  1899,  the  section 
above  was  amended  so  as  to  require  a  re- 
ply whenever  the  answer  contains  either  a 
counterclaim  or  any  netc  matter  (Laws  1899, 
p.  142).  With  a  further  slight  but  Immate- 
rial amendment,  that  provision  was  carried 
into  the  Revised  Codes,  and  Is  now  found 
In  section  6660.  What  is  meant  by  the  words 
"any  new  matter?"  The  Legislature  doubt- 
less Intended  that  they  should  be  understood 
in  the  same  sense  as  the  like  terms  are  em- 
ployed In  section  6540,  which  provides  that  an 
answer,  aside  from  admissions  and  denials, 
may  contain  a  statement  of  any  new  matter 
constituting  a  defense  or  counterclaim.  If 
this  be  true,  then  the  new  matter,  in  an  an- 
swer which  calls  for  a  reply,  is  only  such 
new  matter  as  constitutes  either  a  defense 
«r  a  counterclaim,  and  anything  else  Is  not 
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new  matter  within  the  meaning  of  the  Prac- 
tice Act  Eliminating  from  further  consider- 
ation any  reference  to  a  counterclaim — ^for 
there  is  not  any  contention  that  defendant's 
pleading  falls  within  the  definition  of  that 
term — and  we  are  confronted  with  the  In- 
quiry: Does  the  answer  contain  a  statement 
of  new  matter  constituting  a  defense,  with- 
in the  meaning  of  the  Code  section  above? 
If  it  does,  a  reply  was  required  and,  In  the 
absence  of  one,  the  facts  are  admitted.  If 
it  does  not,  a  reply  was  not  necessary. 

Any  definition  of  the  phrase  "new  matter 
constituting  a  defense"  which  may  be  adopt- 
ed will  require  further  definition  or  elucida- 
tion in  order  to  be  understood.  In  Mauldin 
V.  Ball,  5  Mont  96,  1  Pac.  409,  this  court, 
after  reviewing  the  authorities  at  length, 
said:  "The  defense  of  new  matter,  necessa- 
rily, either  expressly  or  by  Implication,  ad- 
mits the  averments  of  the  complaint  snd 
alleges  facts  that  destroy  their  eCFect  or  de- 
feat them.  If  what  is  alleged-  amounts  to  a 
denial,  It  is  not  new  matter;  nor  is  is  new 
matter  If  the  facts  alleged  might  have  been 
proven  under  a  denial.  If  that  which  is  al- 
leged amounts  to  a  denial,  or  might  be  prov- 
ed under  a  denial,  no  replication  is  requir- 
ed, but  the  defense  of  new  matter  must  be 
denied,  or  It  Is  admitted.  It  Is  therefore  of 
vital  importance  to  determine  clearly  what 
amounts  to  a  denial,  and  what  to  new  mat- 
ter. And  the  rule  for  ascertaining  this  may 
be  stated  thus:  Whatever  facts  are  alleged 
in  the  answer,  that  might  have  been  proved 
under  a  specific  denial  of  the  allegations  of 
the  complaint  may  be  considered  as  and 
are  equivalent  to  a  specific  denial  of  such  al- 
legations, and  require  no  replication;  for 
such  an  answer  forms  an  Issue,  and  what- 
ever averments  of  the  answer  amount  to  an 
admission  of  the  allegations  of  the  complaint 
and  tend  to  establish  some  circumstance  or 
fact  not  Inconsistent  with  all  such  allega- 
tions, constituting  a  defense  or  counterclaim, 
and  which  could  not  be  proved  under  a  spe- 
cific denial,  are  new  matter  and  require  a 
replication."  The  rule  appears  to  be,  then, 
that  If  the  facts  stated  in  the  answer  could 
have  been  proved  under  a  denial  of  the  al- 
legations in  the  complaint,  they  do  not  con- 
stitute new  matter  within  the  meaning  of 
the  Practice  Act  and  the  failure  to  reply 
does  not  amount  to  an  admission  of  the 
truth  of  the  matters  stated  as  against  the 
plaintiff. 

[12]  "Under  a  general  denial  of  the  allega- 
tions In  the  complaint  the  defendant  may  In- 
troduce any  evidence  which  goes  to  con- 
trovert the  facts  which  the  plaintiff  Is  bound 
to  establish  to  sustain  his  action."  1  Ency. 
PI.  &  Pr.  817.  In  order  to  make  out  a  prima 
fade  case  of  malicious  prosecution,  the  plain- 
tiff was  required  to  allege  and  prove:  (a) 
That  a  Judicial  proceeding  was  commenced 
and  prosecuted  against  him;  (b)  that  the 
defendant   was   responsible  for  instigating. 


Digitized  by 


Google 


194 


188  PACIFIC  REPORTEB 


(Mont 


prosecuting  or  contlntiliig  such  proceeding; 
(c)  tbat  there  was  a  want  of  probable  cause 
for  defendant's  act  or  acts ;  (d)  that  he  was 
actuated  by  malice;  (e)  that  the  proceed- 
ing terminated  favorably  to  plaintiff;  and 
(f)  that  plaintiff  suffered  damage,  with 
the  amount  thereof.  13  Ency.  Pi.  &  Pr. 
427;  Newell  on  Malicious  Prosecution,  397; 
Wheeler  v.  Nesbltt,  24  How.  (U.  S.)  644,  16 
li.  Ed.  765.  With  the  burden  thus  imposed 
upon  the  plaintiff  to  allege  and  prove  every 
one  of  these  facts,  it  is  apparent  at  once 
that  there  la  not  anything  set  forth  in  de- 
fendant's answer  which  could  not  have  been 
proved  under  a  general  denial.  The  only 
purpose  which  the  allegations  of  this  answer 
can  serve  is  to  show  probable  cause,  absence 
of  malice,  and  the  presence  of  good  faith. 
These  are  but  reasons  why  the  defendant 
should  not  be  held  liable  and  such  pleading 
has  been  aptly  termed  an  argumentative 
denial.  Rand  v.  Butte  Electric  Ry.  Co.,  40 
Mont  398,  107  Pac.  87. 

[13]  "If  the  defendant  acted  under  the 
advice  or  opinion  of  legal  counsel,  this  fact 
is  relevant  both  to  show  probable  cause  and 
absence  of  malice."  Newell  on  Malidons 
Prosecution,  470.  Under  a  general  denial 
the  defendant  "may  prove  probable  cause, 
good  faith,  and  absence  of  malice,  advice  of 
counsel,  that  the  prosecution  has  not  ter- 
minated, or  that  it  was  not  instigated  by 
the  defendant"  13  Ency.  PI.  &  Pr.  458;  1 
Ency.  PI.  &  Pr.  823.  In  considering  the  ques- 
tion now  before  us,  this  court  In  Smith  v. 
Davis,  3  Mont"  109,  in  treating  of  new  mat- 
ter similar  to  tbat  found  in  this  answer 
which  bad  there  been  stricken  from  the  an- 
swer on  motion,  said:  "It  was  necessary  for 
the  plaintiff,  in  order  to  maintain  the  action, 
to  allege  in  hla  complaint,  and  to  establish 
by  the  evidence  upon  the  trial,  malice  and 
the  want  of  reasonable  or  probable  cause. 
This  Is  the  gist  of  the  action.  It  gives  life 
to  the  complaint  And  the  defendant  might 
have  controverted  every  allegation  that  it 
became  necessary  for  the  plaintiff  to  prove 
In  order  to  make  out  his  case,  under  the  gen- 
eral denial.  It  follows,  therefore,  that  It 
was  not  necessary  for  the  defendant  to  plead 
the  absence  of  malice,  or  that  he  had  rea- 
sonable or  probable  cause  for  his  act  in  caus- 
ing the  arrest  of  the  plaintiff,  in  order  to  es- 
tablish his  defense.  The  general  denial  was 
a  sufficient  answer,  and  under  it  all  the  mat- 
ter contained  In  the  second  defense  might 
have  been  and  was  introduced  in  evidence 
upon  the  trial." 

Our  conclusion  is  that  the  affirmative  al- 
legations In  the  answer  do  not  constitute 
new  matter  within  the  meaning  of  section 
6660  above,  and  that  a  reply  to  them  was 
not  necessary. 

[14]  But  respondent  Insists,  farther,  that 
this  complaint  does  not  state  a  cause  of  ac- 
tion for  malicious  prosecution.  It  falls  to 
allege  tbat  any  Judicial  proceeding  whatever 


was  instituted  or  prosecuted  against  the 
plaintiff,  and,  naturally  enough,  fails  to  al- 
lege that  the  proceeding  terminated  favor- 
ably to  plaintiff  before  the  commencement  of 
the  present  action.  Counsel  for  appellant 
reply,  however,  that  these  necessary  allega- 
tions omitted  from  the  complaint  were  sup- 
plied by  the  defendant's  answer.  That  one 
pleading  may  provide  a  necessary  allegation 
omitted  from  an  adversary  pleading  is  the 
rule  at  common  law  (1  Chltty  on  Pleading,  p. 
703),  and  is  now  recognized  generally  as  in 
effect  In  all  states  proceeding  under  the  code 
system  (1  Sutherland,  Code  PI.  Pr.  &  Forms. 
§  361 ;  BUss  on  Code  Pleading  [3d  Ed.]  |  437 : 
31  Cyc.  714;  Pomeroy's  Code  Remedies,  f 
679).  In  an  early  case  this  court  declared 
that  "a  defective  complaint  may  be  cured 
when  the  material  fact  omitted  therefrom 
has  been  supplied  by  the  answer."  Hersb- 
fleld  &  Bro.  v.  Aiken,  8  Mont  442.  The  same 
rule  has  been  repeatedly  or  spedflcally  recog- 
nized in  each  of  the  following  cases:  Mur- 
phy T.  Phelps,  12  Mont  631,  31  Pac.  64: 
Hamilton  v.  Great  Falls  St  Ry.  Co.,  17 
Mont  334,  42  Pac.  860,  43  Pac.  718 ;  Lynch 
V.  Bechtel,  19  Mont.  548,  48  Pac.  1112 ;  Crow- 
der  V.  McDonnell,  21  Mont  367,  64  Pac.  43 ; 
Hefferlln  v.  Karlman,  29  Mont  189,  74  Pac. 
201 ;  Grogan  v.  Valley  Trading  Co.,  30  Mont 
229,  76  Pac.  211;    Christiansen  v.   Aldrlch, 

30  Mont.  446,  76  Pac.  1007 ;   Harmon  t.  Fox, 

31  Mont  324,  78  Pac.  617;  and  Bfantle  v. 
White,  47  Mont  284,  132  Pac.  22.  The  rule 
was  applied  In  Wall  v.  Toomey,  62  Conn.  35, 
In  an  action  for  malicious  prosecution.  The 
plaintiff  there  failed  to  allege  that  the  pro- 
ceeding of  which  be  complained  had  ter- 
minated, and  this  would  have  been  held  fatal 
but  for  the  fact  that  the  omission  was  sup- 
plied by  an  allegation  in  the  answer. 

It  will  be  observed  from  the  statement  of 
the  contents  of  the  answer  above  that  defend- 
ant distinctly  alleges  that  h?  caused  a  crimi- 
nal prosecution  to  be  instituted  against  Ste- 
phens. He  describes  the  offense,  gives  the 
date,  the  name  of  the  court,  and  the  particu- 
lar steps  taken.  This  is  a  sufficient  state- 
ment that  a  Judicial  proceeding  was  com- 
menced. 13  Ency.  PL  &  Pr.  428;  Runk  v. 
San  Diego  Flume  Co.,  5  Cal.  (Unrep.)  251, 
43  Pac.  518.  He  further  alleges  that  on  May 
16,  1911,  Stephens  was,  by  an  order  of  the 
district  court,  discharged  from  custody  and 
frdm  prosecution  on  said  charge.  And  this 
sufficiently  discloses  that  the  proceeding  bad 
terminated  favorably  to  Stephens.  Mcintosh 
V.  Wales  (Wyo.)  134  Pac.  274;  Newell  on 
Malicious  Prosecution,  p.  332  et  seq. ;  Car- 
penter V.  Nutter,  127  CaL  61,  50  Pac.  301; 
18  Ency.  PI.  &  Pr.  444.  The  essential  alle- 
gations omitted  from  the  complaint  are  thus 
furnished  by  the  answer.  But  our  determi- 
nation that  these  affirmative  allegations  do 
not  constitute  new  matter — that  they  might 
have  been  omitted  altogether  without  impair- 
ing the  efficiency  of  the  answer— Is  not  eQUlT- 
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alent  to  holding  that  the  allegations  are 
immaterial.  The  facts  stated  are  very  ma- 
terial, but  their  statement  was  not  essential 
to  the  defense.  However,  so  long  as  the 
defendant  volnnteered  them,  he  is  bound  by 
his  statement  The  reason  of  the  rule  which 
permits  one  pleading  to  be  aided  by  another 
was  concisely  stated  in  an  early  Massa- 
(.■hnsetts  case,  as  follows:  "When  the  defend- 
ant chooses  to  understand  the  plalntifT's 
count  to  contain  all  the  facts  essential  to 
Us  liability,  and  In  his  plea  sets  ont  and  an- 
swers those  which  have  been  omitted  in  the 
count  so  that  the  parties  go  to  trial  upon 
a  full  knowledge  of  the  charge,  and  the  rec- 
ord contains  enough  to  show  the  court  that 
all  the  material  facts  were  in  issue,  the  de- 
fendant shall  not  tread  back  and  trip  up  the 
heels  of  the  plaintiff  on  a  defect  which  he 
would  seem  thus  purposely  to  have  omit- 
ted to  notice  In  the  outset  of  the  contro- 
versy."   Slack  V.  Lyon,  9  Pick.  (Mass.)  62. 

It  does  not  seem  consonant  with  reason, 
with  our  present  theories  of  justice,  or  of 
the  part  which  courts  are  to  play  in  its  ad- 
ministration, to  say  that  though  defendant 
asserts  these  facts  to  be  true,  he  should  not 
be  bound  by  them,  merely  because,  if  he  had 
chosen  to  do  so,  he  could  have  omitted  any 
reference  to  them.  Though  tbpse  allegations 
do  not  constitute  new  matter  within  the 
meaning  of  those  words  as  used  in  our 
Civil  Practice  Act  they  are  binding  upon 
the  defendant  as  admissions,  and  supply  the 
necessary  facts  omitted  from  the  complaint 
This  Is  in  ^ect  the  holding  of  the  Supreme 
Court  of  Connecticut  in  Wall  v.  Toomey 
above,  and  the  Court  of  Appeals  of  Kansas 
in  a  case  whose  facts  are  somewhat  similar 
to  those  before  us.  Arkansas  City  Bank  t. 
McDowell,  7  Kan.  App.  668,  52  Pac.  56. 

[IS]  It  is  fairly  inferable  from  the  rec- 
ord that.  In  passing  upon  the  motion  to  ex- 
clude evidence,  the  attention  of  the  trial 
court  was  not  directed  to  the  allegations  of 
the  answer  which  cure  the  defects  In  the 
complaint  and  that  no  opportunity  was  af- 
forded for  a  decision  upon  the  precise  ques- 
tion now  before  ua ;  but  our  duty  extends  to  a 
review  of  the  judgment,  and  If  it  Is  erroneous, 
we  camiot  say  that  It  is  rendered  errorless 
by  the  ttillure  of  counsel  to  press  upon  the 
trial  court  the  same  view  now  urged  upon  us. 

Since  issues  are  presented  by  the  plead- 
ings, the  action  for  malicious  prosecution 
should  have  been  tried  upon  the  merits. 

The  judgment  upon  the  first  and  second 
caases  of  action  Is  affinbed.  The  judgment 
as  to  the  third  cause  of  action  only  is  re- 
versed, and  that  cause  of  action  Is  remanded 
for  further  proceedings  not  inconsistent  with 
the  views  herein  expressed.  Each  party  will 
Day  his  own  costs  of  this  appeaL 

BBANTLY,  0.  J.,  and  BANNER,  3^  con- 
cur. 


BTJTTE  WATER  CO.  v.  CITX  OF  BUTTE. 
(Supreme  Court  of  Montana.     Jan.  IQ,  1914.) 

1.  CONTBACTS   (8   152*)— CoNSTBUCnON. 

If  a  contract  is  so  clear  that  it  conveys 
but  one  idea  to  every  reasonable  mind,  it  is 
not  open  to  interpretation ;  the  question  wheth- 
er a  document  is  ambiguous  being  a  matter  of 
impression  rather  than  of  definition. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  U  732,  733,  738 ;   Dec.  Dig.  §  152.*] 

2.  CONTKAOTS    (S    143*)— CONSIBDOmOK— CON- 
STBUCTION   AS   WHOLE. 

The  meaning  of  a  contract  is  to  be  deter- 
mined by  construing  it  as  a  whole,  and  not 
from  particular  passages  thereof;  Bev.  Codes, 
i  6030,  substantially  so  providing. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  8|  723,  743;   Dec.  Dig.  S  143.*] 

S.  EviDENcK  ({  450*)— PAbol  Evidence— Con- 

STBUCTION   OF   CONTBAOT. 

A  contract  between  a  city  and  a  water 
company  provided  in  paragraph  2  that  the  com- 
pany would  furnish  all  hydrant  and  watA  sup- 
ply for  fire  and  general  municipal  purposes  fot 
ten  years.  Paragraph  3  provided  that  the  com- 
pany should  furnish  to  the  city  during  the  term 
of  tiie  contract  and  keep  supplied  with  water, 
462  fire  hydrants  as  then  placed,  and  should  at 
all  times  keep  them  in  good  repair  and  ready 
for  use  for  fire  purposes  for  the  sum  of  $50  per 
annum  for  each  hydrant  Paragraph  4  provid- 
ed that  the  company  should  furnish  to  the  city 
and  keep  supplied  with  water  all  hydrants  in- 
stalled in  excess  of  the  452,  and  keep  the 
same  in  good  repair  for  fire  purposes.  Para- 
graph 6  provided  that  the  company  should  fur- 
nish all  water  required  for  flushing  sewers  and 
for  use  in  public  buildings  free  of  charge.  Par- 
agraph 7  provided  that  the  city  agreed  to  pay 
$50  per  annum  per  hydrant  for  such  10-year 
period,  and  the  further  sum  of  $50  per  annum 
for  each  hydrant  added  under  the  con  tract,,  and 
should  have  the  right  at  any  time  to  order  the 
water  mains  extended  upon  any  street.  Held, 
that  the  contract  was  ambiguous  so  as  to  make 
evidence  aliunde  admissible  to  show  the  inten- 
tion of  the  parties  under  Rev.  Codes,  §g  5025, 
6036 ;  the  contract  not  being  clear  as  to  wheth- 
er it  was  intended  to  include  water  for  sprin- 
kling, corral,  and  crematory  purposes. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  2066-2082,  2084;  Dec.  Dig.  } 
460.*] 

4.  CONTBAOTS  (5  170*)— CONSTBUCTION— PBAC- 
TICABLE  CONSTBUCTION. 

The  practicable  interpretation  placed  upon 
an  ambiguous  contract  by  the  parties  thereto 
may  be  shown  for  the  purpose  of  construing 
the  contract 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  763;   Dec.  Dig.  i  170.*] 

5.  Watebs  and  Watbb  Coubses  (i  200*)— 

CONSTBUCTION. 

Under  a  contract  between  a  city  and  a  wa- 
ter company  providing  that  the  latter  would 
furnish  and  keep  supplied  with  water  all  hy- 
drants Installed  in  excess  of  the  existing  hy- 
drants, and  that  all  such  hydrants  should  be  lo- 
cated as  the  fire  marshal  directed  and  kept  in 
good  repair  by  the  water  company  ready  for 
use  for  fire  purposes,  and  further  providing  that 
the  dty  should  have  the  right  to  order  the  wa- 
ter mains  extended  upon  any  street,  the  city 
would  not  be  liable  for  materials  and  labor  in 
setting  a  new  hydrant  and  laying  a  water  main. 
[E3d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  274;  Dec  Dig.  | 
200.*) 
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Appeal  from  District  Court,  Stiver  Bow 
County;    Jeremiah   J.   Lynch,   Judge. 

Action  by  the  Butte  Water  Company 
against  the  City  of  Butte.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Bemanded, 
with  directions  to  modify  Judgment  as  stated 
and  affirm  the  Judgment  so  modified. 

Alexander  Mackel,  W.  F.  Davis,  and  N:  A. 
Roterlng,  all  of  Butte  (H.  Lowndes  Maury, 
of  Bntte,  of  counsel),  for  appellant  L.  O. 
Ehrans  and  John  E.  Corette,  both  of  Butte, 
for  respondent 

SANNBB,  3.  The  pleadings  In  this  case 
unfold  with  progressive  elaboration.  In  all 
they  occupy  169  pages  of  the  transcript,  and 
to  produce  them  here,  to  present  even  an 
abstract  of  their  essentials,  would  take  so 
much  space  and  serve  such  little  purpose 
that  a  bare  statement  of  the  ultimate  Issue 
must  suffice. 

The  respondent  water  company  (plalntUt 
below)  recovered  Judgment  against  the  ap- 
pellant dty  of  Butte  for  $11,445  made  up  as 
follows:  $8,464.50,  with  Interest,  for  certain 
fire  hydrant  water  furnished  the  dty  In  the 
months  of  July,  August,  September,  and  Oc- 
tober, 1911,  under  a  written  contract  dated 
December  31,  1907;  $1,524.85,  with  Interest, 
as  the  reasonable  value  of  certain  water 
for  street  sprinkling,  furnished  the  city  In 
July,  August,  September,  October,  November, 
and  December,  1911;  and  $416.40,  with  Inter- 
est, as  the  reasonable  value  of  certain  water 
furnished  the  dty  in  July,  August  Septem- 
ber,'October,  November,  and  December,  1911, 
at  its  corral,  crematory,  and  crematory  resi- 
dence ;  and  of  labor  and  material  furnished 
In  setting  a  water  meter  at  the  crematory  in 
July,  1911,  setting  two  hydrants  in  Septem- 
ber, 1911,  and  laying  a  certain  water  main 
in  October,  1911.  Payment  was  resisted  by 
the  dty  on  the  grounds  that  all  the  items  of 
charge,  except  that  of  fire  hydrant  service, 
were  the  due  of  the  dty  without  other  pay- 
ment than  the  fire  hydrant  rates  under  the 
contract  of  December  31,  1907,  and  that  the 
charge  for  flre  hydrant  service  was  more 
than  offset  by  sums  paid  by  the  dty  under 
mistake  of  its  officers  to  the  company  for 
sprinkling,  corral,  and  crematory  water  fur^ 
nlsbed  after  January  1,  1908,  and  before 
August  1,  1911. 

The  material  paragraphs  of  the  contract 
in  question  (which  we  have  numbered  for 
convenient  reference)  are  as  follows : 

"(2)  That  the  party  of  the  first  part  (the 
water  company)  for  and  in  consideration  of 
the  covenants  and  agreements  hereinafter 
contained,  and  to  be  kept  and  performed  by 
the  said  party  of  the  second  part  (the  dty), 
agrees  that  it  will  furnish  to  the  said  party 
of  the  second  part,  all  liydrant  and  water 
supply  necessary  for  flre  and  general  mu- 
nidpal  purposes  for  a  period  of  ten  years 
from  and  after  January  1,  1908,  and  ending 
on  the  31st  day  of  December,  1917. 


"(3)  The  said  p&tty  «f  the  first  part 
further  agrees  tliat  it  will  furnish  to  the 
said  city  of  Butte,  during  the  term  of  this 
contract  and  keep  supplied  with  water  four 
hundred  and  fifty- two  (452)  fire  hydrants,  aa 
the  same  are  now  placed  at  differ^it  points 
within  the  city  of  Butte,  and  that  it  will 
keep  at  all  times  said  flre  hydrants  in  good 
repair  and  ready  for  use  for  fire  purposes  for 
the  sum  of  twenty-two  thousand  six  hundred 
dollars  ($22,600)  per  year,  being  $50  per  an- 
num for  each  of  said  hydrants. 

"(4)  It  Is  further  agreed  upon  the  part  of 
the  said  first  party  that  it  will  furnish  to 
the  said  dty  of  Butte,  and  keep  supplied 
with  water  all  hydrants  installed  by  said  city 
in  excess  of  the  said  four  hundred  and  flfty- 
two  (452)  hydrants  at  the  rate  of  $50  per  an- 
num for  each  hydrant  and  that  each  and  all 
of  such  hydrants  shall  be  placed  and  located 
as  the  flre  committee  and  flre  marsball  shall 
direct  and  that  the  said  party  of  the  first 
part  will  at  all  times  keep  the  same  in  good 
repair  ready  for  us^  for  flre  purposes. 

"(5)  It  is  further  agreed  upon  the  part  of 
the  party  of  the  first  part  that  it  will  fur- 
nish to  the  said  city  during  the  term  of  this 
contract  all  water  that  shall  be  required  by 
the  said  dty  for  flushing  the  public  sewers, 
and  for  the  use  of  the  public  buildings  in 
the  said  dty  free  of  charge,  provided,  how- 
ever, that  the  said  dty  provide  outlets 
through  which  such  water  shall  be  fumisbed, 
and  provided,  further,  that  reasonable  rules 
as  to  the  time  of  sewer  flushing  shall  be 
agreed  upon  between  the  dty  and  the  com- 
pany, so  as  not  to  impair  the  effidency  of 
the  system  for  flre  protection.    •    •    * 

"(7)  The  said  second  party,  in  considera- 
tion of  the  agreements  hereinbefore  contain- 
ed to  be  kept  and  performed  by  said  first 
party,  agrees  that  it  will  pay  to  said  first 
party  the  sum  of  $50  per  annum  per  hydrant 
for  the  period  of  ten  years  from  and  after 
January  1,  1908,  in  equal  monthly  install- 
ments, and  the  further  sum  of  $50  per  an- 
num for  each  hydrant  which  may  be  added 
under  the  conditions  herdnafter  set  forth. 

"(8)  It  is  further  understood  and  agreed 
by  and  between  the  parties  hereto  that  the 
said  second  party  shall  have  the  right  at 
any  time  to  order  the  water  mains  of  the 
said  flrst  party  extended  upon  any  street  in 
any  part  or  portion  of  the  said  dty,  during 
the  term  of  this  contract  and  that  whenever 
the  said  second  party  sliall  order  said  mains 
extended  the  said  second  party  hereby  agrees 
to  and  with  the  said  flrst  party  to  take  and 
use  of  the  said  flrst  party  at  the  established 
rate  herdnbefore  mentioned,  at  least  one  flre 
hydrant  for  every  dty  block  so  ordered  to  be 
laid;  it  being  further  understood  and  agreed 
that  in  no  case  shall  more  than  three  hy- 
drants be  placed  for  each  one  thousand  feet 
of  such  main  extensions.    •    •    • " 

[1]  1.  According  to  the  appellant  the  above 
contract  ia  ao  dear  that  it  "conveys  but 
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one  Idea  to  the  mind  of  the  child,  the  profes- 
sional man,  the  ordinary  bnsinesa  man,  the 
entire  community,"  viz.,  that  for  the  hydrant 
rental  spedfled  therein  the  water  company 
agreed  to  furnish  to  the  dty  "all  hydrant  and 
water  supply  necessary  for  fire  and  general 
municipal  purposes  for  a  period  of  ten  years 
from  and  after  January  1,  1908."  If  this 
be  correct,  and  to  determine  Its  correctness 
is  obvioxisly  the  first  step  in  the  problem  be- 
fore us,  then  the  contract  is  not  opei^  to  in- 
terpretation (Frank  y.  Butte  &  Boulder  M.  & 

L.  Co.,  48  Mont. ,  136  Pac.  904;   Quirk  v. 

Rich,  40  Mont.  552,  lOT  Pac.  821 ;  Harris  v. 
Root,  28  Mont  159,  72  Pac.  429),  and  the 
Judgment,  in  part  at  least,  must  fall. 

Whether  a  document  is  or  is  not  ambigu- 
ous is  a  matter  of  Impression  rather  than  of 
definition.  This  Is  obviously  so,  because 
every  provision  may  be  as  clear  and  definite 
as  language  can  make  It,  yet  the  result  of 
the  whole  be  doubtful  from  lack  of  harmony 
in  its  various  parts. 

[t]  The  language  used  Is  to  be  resorted 
to  in  the  first  Instance,  but  the  conclusion  to 
■  be   reached   depends,   not  upon   the  verbal 
clarity  of  the  particular  sentences  or  para- 
graphs, but  upon  the  view  to  be  taken  of  the 
contract  In  its  entirety.     O'Brien  v.  Miller, 
168  U.   S.  287,  18   Sup.  Ct  140,  42  L.  Ed. 
469 ;   Page  on  Contracts,  |  1112 ;  9  Oyc.  579. 
Recognition  of  this  may  be  found  in  all  the 
books  upon  the  subject,  culminating  in  our 
Code  provision  that  "the  whole  of  a  contract 
is  to  be  taken  together,  so  as  to  give  effect 
to  every  part,  if  reasonably  practicable,  each 
clause  JbelpiBg  to  Interpret  the  other."    Rev. 
Codes,  i  5030.    Can  it  be  said,  then,  that, 
taking  the  contract  as  a  whole,  its  meaning 
is  so  dear  that  "he  who  runs  may  read"? 
We  think  not    Assuming  that  the  language 
of  paragraphs  2  and  7  dearly  implies  an 
undertaking  on  the  part  of  the  company  to 
supply  the  dty  with  all  the  water  necessary 
for  fire  and  for  general  munidpal  purposes 
In  consideration  of  the  hydrant  charge,  that 
construdjon  cannot  be  applied  to  the  con- 
tract as  ft  whole,  without  Ignoring  the  im- 
port of  the  paragraphs  numbered  S,  4,  and  5. 
Paragraph  3,  for  Instance,  appropriates  the 
consideration  named  to  the  fire  hydrant  ser- 
vice, and  it  is  a  permissible,  if  not  a  neces- 
sary, inference  from  the  language  of  this 
paragraph  that  the  only  service  agreed  to  be 
rendered  for  the  con^deration  named  was 
the  fire  hydrant  service;    in  other  words, 
paragraph  S  may  be  said  to  limit  the  ap- 
parent scope  of  paragraph  2.     Rallton  v. 
Taylor,  20  R.  I.  279,  38  Atl.  980,  39  L.  R.  A. 
246.   Again,  paragraph  5  cannot  be  given  any 
meaning  consistent  with  the  idea  that  the 
bydrant  charge  was  intended  to  be  In  pay- 
ment of  all  water  that  might  be  supplied  to 
the  dty  for  general  munidpal  purposes;   on 
the  contrary,  its  clear  implication  is  that  at 
least  some  water  within  the  definition  of 
"general  manldpal  purposes"  should  be  free 


of  any  charge.  ParagraiOi  S  la  a  material 
part  of  this  contract,  and  it  may  be  reason- 
ably viewed  as  an  Incidental  or  additional 
inducement  to  the  dty  for  its  assent;  but 
it  Is  rendered  valueless  for  this  purpose  be- 
cause there  was  no  need  to  stipulate  foi- 
water  "free  of  charge"  if  all  the  water  was 
to  be  paid  for  by  the  hydrant  rates.  It  on 
the  other  hand,  paragraph  5  is  an  inddental 
provision  for  free  water,  in  the  nature  of  an 
inducement  to  the  dty  for  Its  assent,  then 
the  purposes  for  which  such  water  should  be 
furnished  are  specifically  enumerated,  with 
the  necessary  inference  that  no  other  water 
was  intended  to  be  free. 

We  are  not  unmindful  of  the  provision  of 
our  Code  that  "repugnancy  in  a  contract 
must  be  reconciled,  if  possible,  by  such  an 
interpretation  as  will  give  some  effect  to  the 
repugnant  clauses,  subordinate  to  the  gen- 
eral intent  and  purpose  of  the  whole  con- 
tract" (Rev.  Codes,  {  5041);  but  this  itself 
is  a  rule  of  Interpretation  rather  than  of 
construction,  and  the  general  Intent  and 
purpose  of  the  contract  is  the  very  matter 
that  is  put  in  doubt  "However  broad  may 
be  the  t^ms  of  a  contract,  it  extends  only  to 
those  things  concerning  which  it  appears 
that  the  parties  intended  to  contract"  (Rev. 
Codes,  {  5037) ;  and,  granting  that  the  con- 
tract before  us  may  be  construed  so  as  to 
cover  and  Indude  water  for  sprinkling,  cor- 
ral, and  crematory  purposes,  that  it  need 
not  be  so  construed  is  apparent 

[3]  In  such  a  situation  there  is  ambiguity 
within  the  meaning  of  the  law  which  ojpens 
the  contract  to  interpretation  by  the  aid  of 
evidence  aliunde,  so  as  to  give  effect  to  the 
mutual  intention  of  the  parties  to  it  at  the 
time  it  was  made.  Rev.  Codes,  {§  5025,  5036 ; 
Lozes  V.  Segura  Sugar  Co.,  62  La.  Ann.  1844, 
28  South.  249;  Pressed  Steel  Car  Co.  v. 
Eastern  Ry.  of  Minnesota,  121  Fed.  609, 
57  C.  C.  A.  635;  Uinta  Tunnel,  etc.,  Oa  ▼. 
AJaz  Gold  Mining  Co.,  141  Fed.  553,  73  C.  C. 
A.  35. 

2.  The  reply  alleges  in  effect  that  the 
contract  in  question  was  a  continuation  or  , 

renewal  of  relations  which  had  existed  since 
January,  1893,  under  successive  contracts  of 
the  same  general  character,  and  containing 
substantially  the  same  provisions  as  the  one 
at  bar,  and  that  it  was  formulated  and  en- 
tered into  with  the  understanding  and  in 
view  of  the  construction  which  both  parties 
alike  had  attached  to  these  prior  contracts; 
that  these  contracts  had  never  been  under- 
stood by  either  the  company  or  the  dty  to 
require  the  furnishing  of  any  work,  labor, 
or  material  whatsoever,  or  any  water  free  of 
charge  except  for  flushing  sewers  and  for  use 
in  the  public  buildings  of  the  dty,  but  were- 
all  understood,  construed,  and  acted  upon  by 
both  the  company  and  the  city  so  as  to  leave 
subject  to  independent  arrangement  the  fur- 
nishing of  water  for  {^rlnkling,  corral,  and 
crematory  purposes  and  tba  famishing  of 
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labor  and  material  of  the  character  set  forth 
in  the  complaint;  that  during  such  period 
separate  and  Independent  arrangements  did 
in  fact  exist,  under  which  the  company  fur- 
nished, and  the  city  TOluntarUy  paid  for,  all 
such  labor  and  material  and  all  the  water 
used  for  sprinkling,  corral,  and  crematory 
purposes;  and  that  from  June  1, 1908,  up  to 
and  including  the  month  of  June,  1911,  the 
contract  at  bar  was  by  both  the  city  and 
the  company  understood  aud  acted  upon  to 
similar  effect.  Doubt  may  be  entertained 
whether  the  conduct  of  the  parties  under  the 
prior  contracts  could  aid  in  the  interpretation 
of  the  contract  at  bar,  since  they  were  com- 
pleted and  past  transactions;  but,  in  view 
of  the  similarity  of  language  employed.  It 
does  not  seem  unreasonable  to  say  that,  in 
the  absence  of  an  indication  to  the  contrary, 
the  meaning  the  parties  put  npon  the  lan- 
guage used  in  the  prior  contracts  was  the 
meaning  they  attached  to  it  when  they  used 
it  in  the  present  contract  In  any  event,  the 
evidence,  which  is  both  documentary  and 
oral,  establishes  without  contradiction  that 
the  parties  did  put  a  common  practical  in- 
terpretation not  only  upon  the  prior  contracts 
but  also  the  one  at  bar  for  the  first  3V^  years 
of  its  existence;  and  the  manner  in  which 
they  interpreted  it  sustains  the  conclusion 
that  the  Intention  of  the  parties  when  it  waa 
made  was  to  provide  for  a  supply  of  water 
for  fire  protection  to  be  paid  for  as  stipu- 
lated, to  furnish  free  water  for  flushing 
sewers  and  for  the  public  buildings,  and  that 
water  required  for  other  purposes  was  not 
deemed  within  the  purview  of  the  contract 

[4]  It  is  an  ancient  and  elementary  rule 
that,  where  parties  to  a  contract  of  doubtful 
or  ambiguous  meaning  have  placed  a  practi- 
cal interpretation  upon  it,  said  interpretation 
is  one  of  the  best  indications  of  their  true 
Intent.  Uinta  Tunnel,  etc.,  Co.  t.  AJax  Gold 
Mining  Co.,  supra;  Thomas  v.  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  (C.  C.)  81  Fed.  911; 
Chicago  v.  Sheldon,  9  Wall.  50,  19  U  Ed.  594; 
Vincennes  v.  Citizens'  Gas  Light  &  Coke  Co., 
132  Ind.  114,  81  N.  B.  573,  16  L.  R.  A.  485; 
Hill  V.  aty  of  Duluth,  57  Minn.  231,  58  N.  W. 
992;  Animas  Con.  Ditch  Co.  v.  Small  wood  et 
al.,  22  Colo.  App.  476,  125  Pac.  594.  Hence 
error  cannot  be  Imputed  to  the  trial  court 
in  so  far  as  the  findings  and  Judgment  at 
bar  eCFectuate  the  intent  thus  established. 

[6]  3.  But  the  contract  is  not  subject  to 
interpretation  by  the  party  or  any  one  else 
concerning  any  matter  upon  which  It  clearly 
speaks.  We '  think  this  principle  was  in- 
fringed In  the  award  to  the  respondent  of  the 
whole  of  its  fifth  cause  of  action.  Included 
in  this  cause  of  action  are  certain  items,  to 
wit:  "Material  and  labor  furnished  in  set- 
ting two-inch  hydrant  on  comer  of  Montana 
and  Granite  streets,  of  the  reasonable  value 
of  $71;  material  and  labor  furnished  in  set- 
ting hydrant  at  comer  Broadway  and  Gran- 


ite streets,  of  the  reasonable  value  of  $58.29; 
material  and  labor  furnished  in  laying  two- 
inch  water  main  on  Oregon  avenue,  225  feet 
north  of  Gallatin  street,  to  south  side  of  Ir- 
vine street,  of  the  reasonable  value  of  $128.- 
60."  As  we  construe  the  contract.  It  Is 
clear,  unambiguous,  and  not  subject  to  inter- 
pretation touching  the  duty  of  the  company 
to  furnish  fire  hydrants  and  install  water 
mains.  In  our  Judgment,  paragraphs  4  and 
8  clearly  impose  this  duty  upon  the  company. 
That  these  items  were  not  of  that  character 
or  were  incurred  in  aid  of  purposes  not  cov- 
ered by  the  contract  we  find  nothing  in  tlie 
record  to  show.  We  must  therefore  assume 
them  to  have  been  within  the  duty  Imposed 
upon  the  company  by  paragraphs  4  and  8  of 
the  contract,  and  no  -recovery  can  be  had. 
The  total  amount.  Including  interest,  repre- 
sented by  these  Items  is  $282,  and  the  Judg- 
ment should  be  reduced  accordingly. 

The  cause  is  remanded  to  the  district  court, 
with  directions  to  correct  the  Judgment  as 
above  suggested;  the  Judgment  when  so  cor- 
rected to  stand  affirmed. 

BBANTLX,  C.  J.,  and  HOLLOWAY,  J., 
concur. 


PICKERING  et  ox.  v.  PAIiMER  et  al. 

(Supreme  Court  of  New  Mexico.     Jan.  10, 
1914.) 

(Byttaiiu  it  the  Oovrt.) 

1.  Justices  or  the  Peace  (J  122*)  —  Juno- 

MBNT— VAUDITT. 

A  judgment  rendered  by  a  justice  of  the 
peace,  before  the  return  day  of  the  aommons, 
18  void  as  being  without  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Jostices  of 
the  Peace,  Cent  Dig.  §§  382-^388;  Dec.  Dig.  S 
122.*] 

2.  JCSnOKS  OF  THE  PEACE  (S  128*)— JUDQUENT 

—INJUHOTION— Other  Remedy. 

A  person  against  whom  a  justice  of  the 
peace  has  rendered  a  judgment  void  for  want 
of  jurisdiction  is  not  bound  to  appeal  or  remove 
the  same  by  writ  of  certiorari,  even  though  be 
have  actual  notice  of  the  existence  of  the  judg- 
ment 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {§  402-407;  Dec.  Dig.  S 
128.*] 

3.  Justices  or  the  Peace  (8  128*)— Judo - 

UENI— EqUITABU;    RELIEI^-LiACHES. 

In  this  state  where  a  justice  of  the  peace 
has  no  power  to  set  aside  bis  judgments  or 
grant  a  new  trial,  and  where  upon  appeal  or 
certiorari  to  the  district  court  the  cause  is  tria- 
ble de  novo  only,  one  against  whom  a  void 
judgment  has  been  rendered  by  a  justice  of  the 
peace  is  not  though  with  actual  notice  thereof, 
guilty  of  laches  and  negligence  sufficient  to  bar 
his  right  to  an  equitable  remedy  against  snch 
judgment,  because  he  fails  to  appeal  or  sue  out 
a  writ  of  certiorari. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  402-407;  Dec  Dig.  S 
128.*] 

4.  Judgment    (8    407*)— Iwjunotiok— Exist- 
ence OF  Otheb  Remedt. 

An  action. for  damages  for  trespass-  under 
a  void  judgment  and  execution  issued  tbere- 
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under  is  not  snch  a  plain,  speedy,  and  adequate 
remedy  at  law  as  will  bar  an  action  to  enjoin 
the  euorcement  of  the  judgment. 

[Bid.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  $|  768-771,  773,  774;  Dec  Dig.  j 
407.*] 

Appeal  from  District  Coiirt,'  San  Juan 
Connty;    H.  O.  Abbott,  Judge. 

Action  by  D.  H.  Pickering  and  wife  against 
J.  M.  Palmer,  administrator,  etc.,  and  an- 
other. From  a  Judgment  for  defendants, 
plaintiffs  appeaL     Berersed  and  remanded. 

Tbe  complaint  states  tbat  the  deceased 
Scott  sued  plaintiffs  in  the  justice  of  the  peace 
court  for  precinct  No.  2,  San  Juan  county, 
for  debt  In  the  sum  of  $100;  tbat  tbe  sum- 
mons in  the  action  was  setred  on  them  on 
the  19tli  day  of  November,  1910,  command- 
ing them  to  appear  on  the  24th  of  the  same 
month;  that  on  the  23d  of  November,  1910, 
the  said  Scott  wrongfully  and  unlawfully 
Induced  tbe  justice  to  hear  the  evidence  in 
the  case  and  to  render  judgment  therein  in 
the  sum  of  $100  and  costs  of  suit  against  the 
appellants;  that  on  the  25th  day  of  July, 
1911,  an  execution  was  issued,  based  on  the 
said  Judgment,  and  placed  in  the  hands  of 
the  sheriff  of  San  Juan  county;  and  that 
the  sheriff  on  the  let  day  of  August,  1911, 
took  and  levied  upon  several  head  of  cattle 
of  appellants,  and  unless  restrained  will 
sell  said  cattle.  An  injunction  was  prayed. 
Appellees  demurred,  on  tbe  ground  that  the 
complaint  failed  to  state  a  cause  of  action 
because  on  its  face  it  appears  that  tbe 
plaintiffs  bad,  in  the  action  therein  referred 
to,  a  plain,  speedy,  and  adequate  remedy  at 
law  by  appeal  from  said  judgment  or  by 
writ  of  certiorari  Tbe  demurrer  being  sus- 
tained by  the  court,  tbe  plaintiffs  elected  to 
stand  on  their  complaint  and  refused  to  fur- 
ther plead,  and  judgment  was  rendered  dis- 
missing the  action.. 

Edwards  &  Martin  and  Frank  A.  Bordlck, 
all  of  Farmlngton,  for  appellants.  J.  M. 
Palmer,  of  Farmlngton,  for  appellees. 

MECHEM,  District  Judge  (after  stating 
the  facts  as  above).  [1]  The  Judgment  was 
void  because  there  was  no  service  of  appel- 
lants to  appear  on  the  day  it  was  rendered. 
The  justice  bad  no  jurisdiction  to  render  the 
judgment.  It  is  not  a  question  whether  the 
appellants  had  proper  notice,  as  in  the  case 
dted  by  counsel  (Kerr  v.  Murphy,  19  S.  D. 
184,  102  N.  W.  687,  69  L.  R.  A.  499,  8  Ann, 
Cas.  1138),  but  whether  they  had  any  no- 
tice at  all.  In  tbe  case  dted  the  defendant 
was  given  but  two  days'  notice,  when  tbe 
statute  required  three  days'  notice.  The 
court  held  that  "tbe  police  Justice  considered 
the  return  before  him  and  erroneously  de- 
cided that  the  plaintiff  in  the  action  had  bad 
proper  notice."  It  was  an  Irregularity  in  a 
preliminary  proceeding,  not  an  entire  want 
of  the  preliminary  proceeding.    The  distinc- 


tion is  drawn  between  "a  want  of  Jurisdic- 
tion &nd  a  defect  In  obtaining  jurisdiction" 
Q.  Freeman  on  Judgments,  {  126),  between  "a 
case  where  there  Is  no  service  whatever  and 
one  which  is  simply  defective  or  irregular" 
(Id.).  As  was  said  In  Leonard  t.  Sparks,  117 
Mo.  103,  22  S.  W.  899,  38  Am.  St  Rep.  646, 
the  defendant  in  the  latter  case  has  bis  day 
in  court  to  object  to  the  process.  The  test 
Is  in  such  cases  whether  the  court  had  a 
right  to  decide,  or  whether,  having  tbe  right 
to  decide,  its  Judgment  was  merely  errone- 
ous. In  this  case  the  Justice  of  the  peace 
had  no  right  to  decide. 

12,3]  While  the  complaint  was  demurred 
to  because  it  showed  on  its  face  tbat  the 
appellants  had  a  remedy  at  law  by  appeal 
or  certiorari,  yet  at  the  time  of  the  bring- 
ing of  this  action  their  time  for  availing 
themselves  of  those  remedies  had  long  since 
passeu.  Before  they  will  be  denied  the  re- 
lief they  ask,  they  must  have  lost  the  right 
to  those  legal  remedies  by  their  laches  or 
negligence.  Assuming  that  the  appellants 
had  actual  knowledge  that  the  Judgm^tt 
had  been  given  against  them,  were  they  legal- 
ly bound  to  appeal  from  it  or  remove  It  to 
the  district  court  by  writ  of  certiorari?  In 
a  very  similar  case  (National  Metal  (To.  v. 
Greene  Consolidated  Copper  Co.,  11  Ariz.  108, 
89  Pac  635,  9  L.  R.  A.  [N.  S.]  1062),  the 
court  said:  "If  tbe  allegations  in  this  com- 
plaint are  true,  there  was  no  service  whatso- 
ever, and  the  Judgment,  thou^  not  void  on 
its  face,  is  void  in  fact;  and  plalntlfPs  only 
adequate  protection  lies  in  this  action.  That 
it  did  not  act  upon  the  information  acquired 
from  Pellegrln,  was  not  neglect,  was  not 
'sleeping  on  its  rights,'  it  was  Inaction  in 
reliance  upon  its  legal  rights,  in  reUapce 
upon  the  constitutional  guaranty  of  due  pro- 
cess of  law.  Such  is  not  the  inaction  which 
bars  relief  in  equity.  To  accomplish  such  a 
bar.  It  is  said  that  inaction  must  be  such  as 
amounts  to  'a  violation  of  a  positive  legal, 
duty.'  Pom.  Bq.  Jur.  (2d  Ed.)  856,  p.  1187." 
And  In  Cooley  v.  Barker,  122  Iowa,  440,  98 
N,  W.  289,  101  Am.  St  Bep.  276,  bdlng  an 
action  to  enjoin  the  enforcement  of  a  judg- 
ment of  a  justice  of  the  peace.  It  was  said: 
"Appellees  contend  that  tbe  plaintiff  is  not 
entitled  to  relief  because  of  laches,  and  for 
the  further  reason  that  he  does  not  show 
that  be  was  not  in  fact  Indebted  to  the 
plaintiff  in  the  judgment  There  Is  no 
foundation  either  in  fact  or  in  law  for  the 
first  proposition.  Plaintiff  had  no  occasion 
to  act  until  some  attempt  was  made  to  en- 
force the  void  Judgment  When  that  was 
done,  he  brought  this  action.  It  was  time- 
ly, and  defendants  were  in  no  manner  prej- 
udiced by  the  delay." 

If  one  having  actual  notice  of , a.  judgment 
given  against  him  by  a  court  having  no  juris- 
diction must  act,  then  the  j\idgment  is  not 
void  to  all  Intents  and  purposes,  an  impossl- 
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ble  conclusion.  If  the  Judgment  is  void,  and 
no  rights  can  be  acquired  under  it,  can  any 
corresponding  burdens  or  obligations  be  put 
on  otbers  by  reason  of  it?  If  the  Judgment 
\tas  void  as  to  appellants,  why  should  they 
be  compelled  to  take  notice  of  it  any  more 
than  any  other  person  in  the  wliole  world? 
Nor  can  it  be  said  because  of  notice,  because 
there  being  no  legal  notice  there  is  nothing 
of  which  one  is  bound  to  take  cognizance.  If 
tliis  is  so,  then  a  court  may  render  Judgment 
upon  the  sole  showing  that  the  defendant 
knew  that  a  suit  bad  been  brought  against 
him  or  even  tluit  a  suit  was  going  to  be 
brought  against  Iiim.  SUing  v.  Hendrickson, 
193  Mo.  365,  92  S.  W.  105.  These  considera- 
tions would  appear  to  be  conclusive  against 
the  proposition  that  the  appellants  were 
bound  to  act,  though  they  knew  the  Judgment 
had  been  given  against  them.  Nor  would 
the  remedies  by  appeal  or  certiorari  seem 
adequate,  as  those  remedies  are  given  and 
controlled  by  our  statutes.  By  availing  them- 
selves of  those  remedies,  the  appellants  would 
have  waived  the  violation  of  their  rights  of 
wlilch  they  now  complain.  On  both  appeal 
or  writ  of  certiorari,  the  case  is  tried  In  the 
district  court  de  novo,  and  no  advantage  can 
be  taken  of  an  error  in  the  Justice  of  the 
peace  court  as  to  process.  If  the  Justice  had 
Jurisdiction  of  the  subject-matter  of  the  ac- 
tion  and  could  have  obtained  Jurisdiction  of 
the  persons  of  the  defendants,  on  appeal  or 
certiorari  the  district  court  has  complete  Ju- 
risdiction, because,  to  pursue  either  course, 
the  appellants  must  have  entered  their  gen- 
eral appearance.  Crolot  v.  Maloy,  2  N.  M. 
198.  In  addition  to  waiving  their  rights,  the 
appellants  would  have  been  compelled  to  give 
bond,  pay  a  docket  fee  in  the  district  court, 
and  perhaps  employ  an  attorney.  The 
amount  involved  does  not  affect  the  principle 
involved.  In  a  case  involving  a  few  dollars, 
a  poor  man  might  be  compelled  to  abide  an 
Invasion  of  Iiis  rights.  If  the  statutes  per- 
•mitted  the  Justice  of  the  peace  upon  a  spe- 
cial appearance  to  set  such  a  Judgment  aside, 
or  if,  on  removal,  the  district  court  might  re- 
verse for  such  an  error  and  cast  the  party  at 
fault  in  the  costs,  the  case  would  be  different 
Such  legal  remedies  would  be  as  complete, 
practically,  and  as  efBcient  to  the  ends  of 
Justice  and  its  prompt  administration,  as  the 
remedy  in  equity. 

[4]  Nor  do  appellants  have  a  plain,  speedy, 
and  adequate  remedy  at  law  in  an  action 
against  the  Justice  of  the  peace  or  the  officer 
ucting  by  virtue  of  the  execution  as  an- 
nounced in  Gntierres  v.  Pino,  1  N.  M.  392, 
where  it  was  said  that  the  fact  that  the  le- 
gal remedy  for  a  wrong  is  expensive  and 
inconvenient,  will  not  give  a  court  of  chan- 
cery Jurisdiction;  but  that  decision  must  be 
treated  as  overruled  by  the  Supreme  Court 
of  the  United  States.  In  the  case  of  Walla 
Walla  v.  Walla  Walla  Water  Co.,  172  U.  8. 


1, 19  Sup.  Ct  77,  4S  Xi.  Bd.  341,  where  it  was 
said:  "Tills  court  has  repeatedly  declared  in 
affirmance  of  the  generally  accepted  proposi- 
tion that  the  remedy  at  law,  in  order  to  ex- 
clude a  concurrent  remedy  at  equity,  must 
be  as  complete,  as  practical,  and  as  efficient 
to  the  ends  of  Justice  and  its  prompt  admin- 
istration as  the  remedy  in  equity."  The 
remedy  appellants  now  seek  is  beyond  any 
doubt  far  more  complete,  practical,  and  effi- 
cient to  the  ends  of  Justice  and  its  prompt 
administration  than  any  known  action  at 
law. 

For  the  reasons  above  stated,  the  Judgment 
of  the  lower  court  is  reversed,  and  this  cause 
remanded. 

ROBERTS,  0.  J.,  and  PARKER,  J,  con- 
cur. 


CANAVAN  et  al.  v.  CANAVAN. 

(Supreme  Court  of  New  Mexico.    Jan.  10. 
1914.) 

(Svllalvi  hy  the  Oovrt.) 

1.  Appeal  ano  Ebbob  (g  373*)— Coot  Bowd 
ON   Appeal— JtTBiSDicTioN. 

Under  section  14,  c.  57,  Sess.  Laws  1907,  a 
cost  bond  is  required,  on  appeal  or  writ  of  er- 
ror, only  for  the  protectloD  of  the  appellee  or 
defendant  in  error,  and  is  not  essential  in  or- 
der to  confer  jurisdiction  upon  this  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2001-2004;  Dec.  Dig.  | 
373.*] 

2.  Appeai.  aitd  Ebbob  (|  892*y-GoaT  Bond 
ON  Appkai>- Waives. 

Where  a  cost  bond  is  required  by  statute, 
on  appeal  or  writ  of  error,  only  for  the  pro- 
tection of  the  adverse  party,  failure  to  give  the 
same  may  be  waived. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2089-2094;  Dec.  Dig.  | 
392.»] 

3.  Appeai,  and  Ebbob  ({  S92*)  —  Cost  Bond 
ON  Appbait-Waiveb. 

A  general  appearance,  without  objection 
to  the  failure  to  file  a  coat  Iwnd,  operates  as  a 
waiver. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g$  2089-2094;  Dec.  Dig.  { 
392.*] 

Error  to  District  Court,  Bernalillo  County; 
Raynolds,  Judge. 

Action  by  Stephen  Canavan  and  others 
against  Kate  Canavan.  Judgment  for  de- 
fendant and  plaintiffs  bring  error,  and  de- 
fendant moves  to  dismiss  the  wilt  of  error. 
Motion  denied. 

Charles  A.  Spiess,  of  East  Las  Vegas,  and 
Edward  A.  Mann  and  Burkhart  &  Coors,  all 
of  Albuquerque,  for  plaintiffs  in  error.  A.  T. 
Hannett,  of  Gallup,  and  Vigil  &  Jamison,  of 
Albuquerque,  for  defendant  in  error. 

ROBERTS,  C.  J.  The  writ  of  error  herein 
was  sued  out  on  the  11th  day  of  March,  1913. 
On  the  18th  day  of  April,  1913,  the  attorneys 
for  the  defendant  in  error  Joined  the  attor- 
neys for  plaintiff  in  error  in  a  stipulation. 
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which  was  ffled  in  this  conrt  The  terms  of 
the  stipulation  are  not  material  to  a  decision 
of  the  question  now  before  the  court.  The 
fact  that  it  was  entered  Into  and  filed,  how- 
ever. Is  important,  because  thereby  defend- 
ant in  error  necessarily  entered  a  general 
appearance  in  the  cause,  in  this  court ;  such 
stipulation  not  being  limited  in  this  regard. 
On  July  15,  1913,  defendant  in  error  moved 
to  dismiss  the  cause,  because  of  the  failure 
of  plaintur  in  error  to  file  a  cost  bond,  as 
required  by  section  14,  c.  67,  S.  L.  1907,  with- 
in the  time  specified.  On  December  22,  1913, 
plalntifl  In  error  filed  an  application  for 
leave  to  file  a  cost  bond,  which  was  tendered 
with  such  application. 

[1]  The    question    for    determination    is 
whether  the  giving  of  a  bond  for  costs  was 
waived  by  the  general  appearance  of  defend- 
ant in  error,  after  the  default    If  the  giv- 
ing of  a  bond  for  costs  within  the  time  sped- 
fled.  Is  essential  in  order  to  confer  jurisdic- 
tion upon  this  conrt  to  issue  a  writ  of  error, 
of  course  there  would  be  no  question  but 
that  such  requirement  could  not  be  waived 
by  the  adverse  party.    On  the  other  hand,  if 
such  a  bond  is  merely  for  the  protection  of 
appellee  or  defendant  in  error,  it  could  be 
waived.     (By  section  2,  c.  B7,  S.  L.  1907,  ap- 
peals are  allowed  by  the  ^strict  court  In 
which  the  Judgment  or  decree  was  rendered.) 
Writs  of  error  are  issued  by  direction  of  the 
Supreme    Court    or    any    Justice    thereof. 
Fanners'  Development  C!o.  t.  Rayado  Ijand 
&  Irrigation  Co.,  184  Paa  2ia    Section  14 
of  said  chapter  67  reads  as  follows:    "When- 
ever an  appeal  is  taken  to  the  Supreme  Court 
or  writ  of  error  sued  out,  by  any  other  party, 
than  an  executor  or  administrator,  the  terri- 
tory, county  or  other  municipal  corporation, 
and  no  bond  for  supersedeas  is  given  as  here- 
inafter provided,  the  appellant,  or  plaintiff 
in  error,  shall,  within  thirty  days  from  the 
time  of  taking  such  appeal  or  sntog  out  such 
writ  of  error,  file  with  the  district  clerk,  in 
cases  of  appeal,  and  with  the  clerk  of  the 
Supreme  Court,  in  cases  of  writs  of  error, 
a  bond  with  sufficient  sureties  qualified  as  in 
other  cases,  to  the  effect  that  the  appellant 
or  plaintifr  in  error  shall  pay  all  costs  that 
may  be  adjudged  against  him  on  said  appeal 
or  writ  of  error,  said  bonds  to  be  approved 
by  the  respective  clerks,  as  supersedeas  bonds 
are  approved."    This  section  does  not  require 
the  filing  of  the  bond  prior  to  the  granting 
of  the  appeal  by  the  district  court,  or  the  is- 
snaDce  of  the  writ  of  error  by  this  court,  but 
snch  bond  is  to  be  filed  within  30  days  after 
taking  such  appeal  or  suing  out  the  writ  of  er- 
ror.  The  power  of  the  district  conrt  to  grant 
tlie  appeal  is  not  dependent  upon  the  filing  of 
the  bond,  nor  Is  the  power  of  this  court  to  is- 
sue a  writ  of  error  withheld  until  the  bond  is 
filed.    Many  states  have  statutes  which  re- 
quire the  filing  of  an  appeal  bond  as  a  con- 
dition precedent  to  the  allowance  of  an  ap- 
peal.   Under  such  statutes  the  trial  court 
would  not  have  power  to  grant  an  appeal. 


until  the  precedent  steps  had  been  taken. 
The  court,  thus  being  without  authority  to 
act,  could  not,  by  Its  order  granting  the  ap- 
peal, confer  upon  the  appellate  courts  juris- 
diction of  the  cause.  One  case  will  sufficient- 
ly illustrate  the  principle.  The  statutes  of 
Missouri  authorized  appeals  from  the  probate 
to  the  circuit  court  After  providing  for  the 
filing  of  an  appeal  bond  and  an  affidavit  of 
merit,  a  section  of  the  statute  reads  as  fol- 
lows: "After  such  affidavit  and  bond  have 
been  filed  and  approved,  the  appeal  shall  be 
granted,"  etc.  In  the  case  of  Greene  v.  Cas- 
tello,  35  Mo.  App.  127,  the  court  held  that  the 
circuit  court  had  no  jurisdiction  of  a  cause 
on  appeal  from  the  probate  court,  where  the 
appeal  had  been  granted  without  compliance 
with  the  requirements  of  the  statute. 

Under  oqr  statute,  however,  the  filing  of 
the  bond  within  the  specified  time  is  not  nec- 
essary to  our  Jurisdiction.  It  attaches  upon 
the  allowance  of  the  appeal  or  the  issuance 
of  the  writ  of  error.  Other  statutory  re- 
quirements, of  coursie,  must  be  complied  with 
In  order  to  give  the  cottrt  Jurisdiction  over 
the  parties,  but  it  acquires  Jurisdiction  of 
the  cause  by  the  allowance  of  the  appeal  or 
Issuance  of  the  writ  of  error.  Blany  steps 
are  required  of  the  appellant  or  plaintiff  in 
error  before  he  can  bring  the  case  to  a  hear- 
ing on  the  merits,  and  a  failure  on  his  part 
to  comply  with  the  statutory  requirements, 
advantage  beiag  taken  thereof  by  his  adver- 
sary, may  preclude  a  hearing  on  the  merits 
and  result  in  a  dismissal  of  the  appeal.  For 
Instance,  he  must  file  his  assignments  of  er- 
ror within  a  specified  time,  and  if  he  falls  to 
do  so,  and  the  appellee  moves  to  dismiss  be- 
fore the  default  has  been  cured,  the  mo- 
tion will  be  granted.  The  failure  to  file  such 
assignment  of  error,  however,  does  not  aSect 
the  Jurisdiction  of  the  court  The  statute 
also  requires  the  Issuance  and  service  of 
citation  upon  the  adverse  party  where  a 
writ  of  error  is  sued  out,  but  this  require- 
ment, it  has  been  held,  is  waived  by  the  vol- 
untary appearance  of  the  defendant  in  error. 
Dailey  v.  Foster,  128  Pac.  71.  Under  the 
provisions  of  our  statute,  an  appeal  bond  is 
given  solely  for  the  protection'  of  the  appellee 
or  defendant  in  error.  It  is  not  required  for 
the  protection  of  the  officers  of  the  district 
court,  as  they  are  authorized  by  law  to  re- 
quire the  payment  of  their  fees  in  advance 
In  all  civil  cases  (section  1801,  C.  L.  1897; 
section  13,  c  112,  S.  L.  1905),  and  in  this 
court  the  appellant  or  plaintiff  in  error  is 
required  to  deposit  the  sum  of  $20  as  advance 
costs,  and  such  further  sums  as  may  from 
time  to  time  be  required  (section  3,  rule  Iv). 

[2, 3]  This  being  true,  there  would  seem  to 
be  no  good  reason  why  the  appellee  or  defend- 
ant in  error  could  not  waive  the  bond.  And 
he  does  waive  the  default  when  he  appears 
and  Interposes  no  objection  to  the  irregular- 
ity. This  holding  is,  we  think,  consonant 
with  the  decisions  of  other  courts  under  simi- 
lar statutes.  ^^  , 
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In  the  case  of  Thompson  t.  Lea,  28  Ala. 
454,  Justice  Stone,  in  discussing  t)>e  qnea- 
tion,  says:  "The  bond,  or  security  for  costs, 
required  by  section  3041  of  the  Code,  was 
obviously  intended  to  protect  parties  and 
the  officers  of  the  court  against  insolvent 
litigants.  This  legislative  regulation  is  bind- 
ing on  ns ;  and  whenever  the  appeal  bond  or 
certificate  Is  substantially  defective,  or  en- 
tirely wanting,  and  the  fact  is  in  due  time 
brought  to  our  notice,  we  are  bound  to  re- 
spond to  the  motion  and  to  repudiate  the 
cause.  While  adjusting  the  rights  of  appel- 
lants, we  must  observe  and  guard  the  legal 
rights  of  all  others  interested  in  the  record. 
But  I  hold  that  these  mere  property  rights 
may  be  waived,  without  at  all  affecting  the 
binding  efficacy  of  our  judgments.  I  hold, 
further,  that  when  there  has  been  joinder  in 
error,  or  arguments  on  the  merits,  or  other 
act  done  which  admits  the  case  rightfully  in 
tills  court,  the  motion  to  dismiss  for  insnffl- 
<4ent  or  defective  appeal  comes  too  late." 

And  in  the  case  of  Lb  &  K  R.  B.  Co.  ▼. 
Llle,  154  Ala.  556,  45  South.  699,  the  same 
court  say:  "But,  if  this  be  not  true  (speaking 
of  a  defective  bond),  in  the  absence  of  any 
appeal  bond,  the  jurisdiction  of  this  court 
to  review  the  judgment  is  clear  and  beyond 
controversy;  and  the  failure  of  the  appeal- 
ing party  to  give  snch  a  bond  is  a  mere  ir- 
regularity, which  the  appellee  may  waive." 
To  the  same  eilect,  see,  also,  Wilson  v.  Dean, 
10  Ark.  308;  Jester  v.  Hopper,  13  Ark.  48; 
Ross  T.  Tedder,  10  Oa.  428;  March  v.  Orlffltb, 
63  N.  C.  264 ;  Jonea  v.  Henderson,  140  Ind. 
468,  49  N.  E.  443;  Eefaler  t.  Walls,  118  Mo. 
App.  384,  94  S.  W.  760. 

"The  failure  to  file  a  bond  may,  of  course, 
be  waived  by  a  joinder  in  error,  by  filing  a 
brief,  or  by  any  similar  act;  but,  if  the  ob- 
jection that  no  bond  was  filed  is  duly  made, 
the  conclusion  must  be  that  the  appeal  as  in 
term  is  ineffective."  Elliott's  Appellate  Pro- 
cedure, i  249.  And  the  same  author  (section 
376)  says:  "In  the  very  great  majority  of 
cases  an  appearance  without  objection  to  the 
failure  to  file  a  bond  operates  as  a  waiver." 

When  defendant  in  error  signed  the  stipu- 
lation before  mentioned,  she  recognized  the 
case  as  pending  in  this  court,  and  thereby 
elected  to  waive  the  statutory  requirement 
that  a  cost  bond  should  be  filed,  for  her  bene- 
fit and  protection.  She  had  the  right  to 
move  for  the  dismissal  of  the  cause  for  snch 
failure,  but  elected  not  to  do  so,  and  recog- 
nized the  efficiency  of  the  proceedings  by 
which  the  appeal  bad  been  effected.  After 
doing  so  it  was  too  late  for  her  to  attempt 
to  raise  the  question. 

In  the  case  of  Farmers'  Development  Co. 
V.  Rayado  Land  &  Irrigation  Co.,  134  Pac. 
216,  an  excerpt  is  quoted  from  1  Ency.  PI.  & 
Pr.  966,  which  would  imply  that  the  giving 
of  an  appeal  bond  was  essential  to  confer  juris- 
diction upon  the  appellate  court  No  such  ques- 


tion, however,  was  involved  in  that  case,  as 
there  was  a  failure  to  give  the  bond,  which 
was  taken  advantage  of  promptly  by  a  special 
appearance  and  a  motion  to  dismisa  Tbe 
question  of  waiver  was  not  involved.  The 
authorities  cited  in  support  of  the  proposi- 
tion laid  down  in  1  Ency.  PI.  &  Pr.,  supra, 
however,  do  not  sustain  the  text,  and  only 
hold  that  acts  required  by  law,  to  confer  npon 
the  district  court  power  to  grant  an  appeal, 
are  jurisdictional  and  must  be  strictly  com- 
plied with,  to  vest  the  appellate  court  with 
power  to  entertain  the  appeal. 

Many  states  have  statutes  which  provide 
that,  in  order  to  render  an  appeal  effectual 
for  any  purpose,  undertaking  on  appeal  shall 
be  execnted.  In  such  states  the  courts  uni- 
formly hold  that  the  giving  of  the  bond  can- 
not be  waived  by  the  parties.  See  Maix.  v. 
Lewis,  24  Nev.  306,  53  Pac.  600;  Hoffman  v. 
Owens,  31  Nev.  481,  103  Pac.  414,  104  Pac. 
241,  Ann.  Gas.  1912A,  603 ;  Brown  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  10  S.  D.  633,  75  N.  W. 
198,  66  Am.  St  Rep.  730. 

As  defendant  in  error  does  not  qnestloii 
the  right  of  plaintiff  in  error  to  file  the 
tendered  bond,  in  the  event  tbiat  she  waived 
the  failure  to  file  the  same  within  the  time 
limited,  by  her  appearance,  nor  the  power  of 
the  court  to  permit  the  filing  of  the  bond  aft- 
er the  expiration  of  the  30  days,  plaintiff  in 
error  will  be  permitted  to  file  the  same. 

For  the  reasons  stated,  the  motion  to  dis- 
miss the  writ  of  error  will  be  denied,  and 
plaintiff  in  error  will  be  given  permission  to 
file  the  tendered  bond,  and  It  is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


GHILDERS  V.  LAHAMN. 
(Supreme  Court  of  New  Mexico.    Jan.  10, 1914.) 

(ByUahu*  iy  the  Court.) 

1.  Appeabance  (f  1*)— Definition  Ann  Na- 
ture. 

An  appearance  in  practice  is  a  comine  in- 
to court  as  a  party  to  a  suit  whether  as  plain- 
tiff or  defendant,  and  Ib  a  formal  proceeding  by 
which  a  defendant  submits  himself  to  the  juris- 
diction of  the  court 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  {  1;   Dec  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  449-451.] 

2.  Appeasarck  (H  5,  8*)— Detebicinahon  — 

RXOOBD. 

The  question  as  to.  whether  a  party  has  ap- 
peared and  submitted  himself  voluntarily  to  the 
jurisdiction  of  the  court  should  be  tried  by  the 
record,  and  not  by  other  evidence. 
.  [Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  {{  15-19,  23^1 ;   Dec  Dig.  {{  5,  &*] 

3.  Appeai,  aro   Ebbob  ({  937*)— Citaiion— 
Necessity. 

When  a  party  takes  an  appeal  in  open  court, 
he  must  see  that  the  record  affirmatively  shows 
that  it  was  taken  in  open  court,  and,  where  the 
record  is  silent  upon  the  question,  the  presump- 
tion is  that  the  appeal  was  not  so  taken,  and  in 
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Buch  case  it  U  incumbent  upon  appellant  to 
cause  citation  to  be  issued  and  served  upon  ap- 
pellee. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  gf  8788-S794;  Dec  Dig.  I 
937.»] 

4.  Appeal  and  Ebbob  (|  430*)— Ssbvicb  or 
CiTATioK— Extension  of  Tike. 

Where  good  cause  is  shown  for  the  failure  to 
cause  citation  to  be  issued  and  served  upon  ap- 
pellee as,  and  within  the  time,  required  by  stat- 
ute, the  appellate  court  can  extend  the  time  for 
serving  the  citation,  and  will  permit  a  citation 
to  be  issued  and  served  at  an;  time  before  the 
end  of  the  term  of  the  appellate  court  to  which 
the  appeal  was  properly  returnable. 

[Ed.  Mote.— For  otlier  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2173,  2174,  3126;  Dec 
Dig.  i  430.*] 

Appeal  from  District  Court,  Lincoln  Conn- 
t7 ;    Medler,    Judge. 

Action  by  Carrie  M.  Chllders,  individually 
and  as  executrix  of  the  estate  of  William  B. 
Chllders,  against  Adolph  J.  Lahann.  From 
Judgment  for  defendant,  plaintiff  appeals, 
and  defendant  moves  to  dismiss  the  appeaL 
Motion  denied,  and  plaintiff  given  right  to 
sue  out  and  serve  citation. 

E.  W.  Dolison,  of  Albuquerque,  for  appel- 
lant. Jolm  X.  Hewitt,  of  White  Oaks,  and 
E.  0.  Wade,  Jr.,  of  Santa  F^  for  appellee. 

ROBERTS,  C.  J.  The  order  granting  an 
appeal  in  this  case  was  signed  by  the  district 
Judge  on  the  16th  day  of  June,  1913.  No  «c- 
tenston  of  time  to  perfect  the  appeal  was 
asked  for  or  granted;  hence  the  return  day 
was  130  days  thereafter.    Section  2,  c.  120, 

5.  L.  1909.  The  transcript  of  the  record  and 
assignments  of  error  were  filed  In  due  sea- 
son; but  citation  was  not  Issued  and  served 
upon  the  appellee  as  required  by  section  2, 
c  57,  S.  L.  1907.  Because  of  appellant's  fail- 
ure so  to  do,  appeUee,  by  special  appearance, 
moves  the  dismissal  of  the  appeal. 

Section  2,  c.  57,  supra,  in  so  far  as  materi- 
al, reads  as  follows:  "When  an  appeal  Is 
taken,  unless  the  same  Is  taken  In  open  court, 
which  fact  shall  be  shown  by  the  record,  ci- 
tation shall'  be  Issued  by  the  clerk  of  the  dis- 
trict court  directed  to  and  citing  the  opposite 
party  to  appear  in  the  Supreme  Court  aud 
answer  such  appeal  on  the  return  day  there- 
of." The  section  further  provides  how  such 
citation  shall  be  served. 

Appellant  admits  that  no  citation  was  is- 
sued or  served  upon  appellee ;  that  the  return 
day  was  October  25,  1913.  But  she  resists 
the  motion  to  dismiss  the  appeal,  on  the 
ground  that  appeUee  has  entered  a  general 
appearance  in  the  case  in  this  court  The 
issuance  and  service  of  citation  is  waived 
by  the  voluntary  appearance  of  the  appellee 
or  defendant  in  error.  Dalley  v.  Foster,  128 
Paa  7L  The  claim  of  appellant  is  not  based 
upon  any  formal  entry,  plea,  motion,  or  act 
of  the  appeUee  shown  by  the  records  of  this 
court,  but  Is  founded  solely  upon  a  letter 
received  by  ber  attorney  from  one  of  appel- , 


lee's  attorneys  and  the  reply  of  ber  said  at- 
torney thereto.    The  letters  are  as  follows:. 
"El  Paso,  Texas,  Nov.  2,  1913. 

"E.  W.  Dobson,  Albuquerque,  N.  M. — Dear 
Mr.  Dobson:  Your  letter  of  the  28th  ult 
was  forwarded  to  me  here,  and  I  wish  to 
thank  you  for  the  offer  to  extend  courtesies 
In  case  of  Chllders  v.  Lahann.  If  It  Is  not 
asking  too  much,  I  would  like  to  have  the 
case  continued  to  the  January  Term,  when  I 
hope  to  be  able  to  attend  to  It  I  am  here 
under  treatment,  and  improving  slowly,  but 
am  unfit  for  work.  By  extending  the  time 
for  bearing  of  the  case  as  Indicated,  you  will 
greatly  oblige.  Mr.  Hudspeth  will  sign  a 
stipulation.  If  one  is  necessary. 

"Yours  truly,  John  Y.  Hewitt" 

To  wtilch  appellant's  attorney  replied  as 
follows: 

"John  Y.  Hewitt,  El  Paso,  Texas— My  Dear 
Judge:  Yours  of  the  2d  Inst,  received.  I 
told  Mr.  Hudspeth  that  I  would  grant  any 
reasonable  time  for  you  to  file  briefs  in  the 
case  of  Chllders  v.  Lahann,  and,  so  far  as 
I  am  concerned,  the  case  can  be  taken  up  at 
the  January  term.  After  your  reply  brief 
is  filed,  it  may  be  that  I  will  want  to  an- 
swer the  same,  although  at  the  present  time 
I  think  I  have  covered  all  points  that  I 
could.  I  will  sign  any  stipulation  that  you 
or  Mr.  Hudspeth  may  desire,  although  this 
letter  is  sufficient,  and  I  assure  you  no  ad- 
vantage will  be  taken,  and  you  will  be  grant- 
ed the  time  that  you  desire. 

"Yours  truly,  B.  W.  Dobson." 

No  application  for  a  continuance  was  made 
to  the  court  by  appellee,  and  no  entry  of  any 
kind  was  made  by  the  court  in  the  case  in 
this  regard.  On  November  26th,  the  motion 
to  dismiss  was  filed. 

[1]  The  solution  of  the  question  depends 
upon  the  effect  of  the  letters  quoted,  for,  if 
they  constituted  an  appearance  by  appellee 
in  this  court,  the  motion  to  dismiss  is  not 
well  taken. 

Bouvler's  Law  Dictionary  defines' appear- 
ance in  practice  as  follows :  "A  coming  into 
court  as  a  party  to  a  suit,  whether  as  plain- 
tiff or  defendant.  The  formal  proceeding  by 
which  a  defendant  submits  himself  to  .the 
Jurisdiction  of  the  court" 

[2]  It  could  hardly  be  contended  that  the 
letters  which  passed  between  the  attorneys 
would  constitute  an  appearance  within  the 
definition  of  the  term  above  quoted.  There 
was  no  "coming  into  court,"  for  no  action  by 
the  court  was  asked  by  appellee.  No  paper, 
motion,  or  pleading  of  any  kind  was  filed  by 
appellee,  nor  was  any  relief  asked  of  the 
court.  Had  appellee  applied  to  the  court  for 
a  continuance,  such  act  would  have  consf- 
tuted  an  appearance,  and  the  court  would 
have  Jurisdiction  over  hia  person.  And  the 
question  as  to  whether  a  party  has  appeared 
and  submitted  himself  voluntarily  to  the  Ju- 
risdiction of  the  court  should  be  tried  by  the 
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record,  and  not  by  other  evidence.  Were 
this  not  true,  tbe  door  might  be  opened  to 
frand  and  Imposltloh.  As  to  the  acts  neces- 
sary to  constltnte  an  appearance,  and  how 
established,  the  Supreme  Court  of  Indiana 
say:  "To  constitute  an  appearance  so  as  to 
give  Jurisdiction  over  the  person  of  a  defend- 
ant in  this  state,  there  must  be  some  formal 
entry,  plea,  motion,  or  act,  or  word  spoken 
in  said  cause  In  court  which  should  be  shown 
by  the  record."  Kirkpatrlclt,  etc.,  Co.  v. 
Central  Electric  Co.,  159  Ind.  639,  65  N.  B. 
913. 

In  the  case  of  Scott  et  al.  v.  Hull  et  aL, 
14  Ind.  136,  the  defendants  sought  to  remove 
the  cause  to  the  federal  court,  and  the  Qnes- 
tion  arose  as  to  whether  they  had  not  yolnn- 
tarlly  appeared  in  the  case  in  the  state  conrt 
by  appearing  before  an  officer  upon  the  tak- 
ing of  depositions  by  plalntifFs,  and  also  by 
defendants  taking  depositions  to  be  used 
upon  the  trial  of  said  cause.  The  court  say: 
"By  bill  of  exceptions,  It  appears  that  these 
facts  were  established  by  evidence  other 
tlMin  the  record.  •  •  •  There  should  be 
some  formal  entry,  or  plea,  or  motion,  or  of- 
fldal  act  (Shirley  v.  Hagar,  3  Blackf.  226)  to 
constitute  an  appearance,  and  this  should  be 
of  record,  and  tried  by  the  record  (6  Com. 
Dig.  8;  Kanouse  v.  Martin,  16  How.  [U.  S.] 
198  [14  L.  Ed.  660])." 

The  Supreme  Court  of  West  Virginia,  in 
the  case  of  Groves  v.  County  Court,  42  W. 
Va.  587,  26  S.  B.  460,  say:  "Appearance  is 
the  first  act  of  the  defendant  in  court  (1 
Tidd,  Prac.  262;  6  Com.  Dig.  tit  'Pleader,' 
B,  1,  p.  6),  and  the  appearance  of  the  de- 
fendant is  triable  by  the  record,  which  is  a 
verity  (1  Co.  Litt.260;  1  Chit  PI.  512)." 
See,  also,  Colby  t.  knapp,  IS  N.  H.  175. 

In  Standard  Bncy.  Proc.  vol.  2,  p.  491,  the 
rule  is  stated  as  follows:  "There  should  be 
some  formal  entry  of  record,  'or  plea  motion, 
or  official  act,  to  constitute  an  appearance,* 
and  this  should  be  tried  by  the  record,  and 
not  by  other  evidence." 

In  this  case  the  ftict  that  the  court  wonld 
be  required  to  resort  to  evidence  outside  of 
the  record  in  order  to  ascertain  that  appel- 
lee had  appeared  renders  appellant's  conten- 
tion untenable. 

[3]  Appellant  contends,  however,  that,  as 
the  record  In  this  case  does  not  show  af- 
firmatively that  the  appeal  was  not  taken  In 
open  court,  the  court  will  not  presume  such 
fact,  unless  It  Is  made  to  appear  by  evidence 
or  sworn  statement  When  an  appeal  is 
taken  In  open  court,  the  fact  must  be  shown 
by  the  record,  and,  when  the  record  fails  to 
so  show,  citation  should  issue  and  service  be 
had  on  the  appellee  prior  to  the  return  day. 
Section  2,  c.  57,  S.  L.  1907.  Appellant  does 
not  contend  that  the  appeal  was  in  fact 
taken  In  open  court  but  only  that  the  record 
does  not  show  that  It  was  not  so  taken. 
Where  a  party  takes  an  appeal  In  open  court, 
it  is  incumbent  upon  him  to  see  that  the 


record  affirmatively  shows  that  it  was  taken 
in  open  court  and,  where  the  record  is  silent 
upon  the  question,  the  presumption  is  that 
the  appeal  was  not  so  taken. 

[4]  Appellant  asks,  in  the  event  the  court 
should  hold  that  appellee  has  not  entered 
a  general  appearance  herein,  that  he  be  per- 
mitted to  have  citation  Issued  and  served. 
While,  under  the  statute  (section  20,  c.  67,  S. 
Lk  1907,  as  amended  by  section  1,  c.  120,  S. 
Lt.  1909),  all  appeals,  writs  Of  error,  bonds, 
summons,  citations,  and  other  process  In  the 
Supreme  Court  are  returnable  130  days  aft- 
er the  appeal  is  taken,  or  such  writs  are  is- 
sued, the  territorial  Supreme  Court,  in  con- 
struing similar  language  used,  in  section  2, 
c.  114,  S.  L.  1906,  held  that  the  Supreme 
Court  could  extend  the  time  for  serving  the 
citation,  and  could  permit  a  citation  to  be 
issued  and  served  at  any  time  before  the 
end  of  the  next  ensuing  term.  Baca  v.  An- 
aya,  14  N.  M.  20,  89  Pac.  314. 

"In  the  interpretation  of  re-enacted  stat- 
utes, the  court  will  follow  the  construction 
which  they  received  when  previously  in 
force.  The  Legislature  will  be  presumed  to 
know  the  effect  wMch  such  statutes  ortg- 
inallly  had,  and  by  re-enactment  to  intend 
that  tliey  should  again  have  the  same  effect 
•  •  •  It  is  not  necessary  that  a  statute 
should  be  re-enacted  in  identical  words  io 
order  that  the  mie  may  apply.  It  is  suffi- 
cient tf  It  is  re-enacted  in  substantially  the 
same  words."  Lewis'  Sutherland,  Statutory 
Construction  (2d  Ed.)  {  403,  and  authorities 
cited. 

The  "next  ensuing  term"  was  defined  by 
the  territorial  Supreme  Conrt,  in  the  case 
of  Paden  et  aL  y.  Placer  Co.,  16  N.  M.  345, 
110  Pac  606,  to  be  "the  term  of  the  appel- 
late court  to  which  it  was  properly  return- 
able." The  court  say:  "But  no  case  has 
been  called  to  our  attention  in  which  it  has 
l)een  permitted  later  than  that  or  unless  for 
good  cause  shown." 

Following  the  construction  given  the  stat- 
ute by  the  territorial  Supreme  Court  we 
conclude  that  it  is  within  the  power  of  this 
court  to  permit  appellant  to  procure  citation 
to  be  issued  by  the  clerk  of  the  district  court 
of  Lincoln  county,  returnable  130  days  after 
Its  Issuance,  to  be  served  upon  appellee  as 
required  by  law,  if  good  cause  has  been 
shown  for  the  failure  to  issue  and  serve  the 
same.  The  question,  therefore,  remains  as 
to  whether  appellant  has  shown  such  "good 
cause"  as  will  excuse  the  default.  The  rea- 
sons stated  for  the  failure  to  have  citation 
issued  and  served,  briefly  summarized,  are 
as  follows:  After  the  appeal  was  taken,  ap- 
pellant's attorneys  bad  a  great  deal  of  cor- 
respondence with  appellee's  attorneys  with 
reference  to  locating  the  papers  and  testi- 
mony which  were  lost  Said  attorneys 
agreed  to  and  did  stipulate  in  writing,  as 
shown  by  the  record,  that  certain  exhibits 
need  not  be  copied  in  full  in  the  record,  but 
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that  abstracts  of  the  same^  which  were  set 
forth  in  the  stipulation,  could  be  incorpo- 
rated Into  the  record  to  be  "used  npon  ap- 
peal": that  appellant's  attorneys  applied  to 
appellee's  attorneys  for  an  extension  of  time 
uithln  which  to  file  his  brief,  which  was 
granted,  but  no  written  stipulation  was  en- 
tered Into  in  this  regard;  that  frequent 
conversations  were  had  between  said  attor- 
neys concerning  said  appeal;  that,  by  rea- 
son of  the  above,  appellant's  attorneys  were 
led  to  believe  that  appellee's  attorneys  had 
waived  citation,  and  intended  voluntarily  to 
api)ear  in  this  court  in  said  cause. 

In  addition  to  the  above,  the  record  of  this 
cause  in  this  court  discloses  that  appellant 
has  acted  in  the  utmost  good  faith  in  prose- 
cuting her  appeal.  Within  the  time  limited 
by  statute  she  filed  with  the  clerk  a  printed 
transcript  of  the  record,  filed  her  assignment 
of  errors,  and  served  a  copy  tfiereof  on 
api>ellee's  attorneys,  and  likewise  filed  and 
served  printed  copies  of  her  brief.  The  court 
has  Jurisdiction  of  the  cause,  but  not  of 
the  appellee,  because  of  the  failure  to  serve 
citation.  All  that  remains  to  give  the  court 
jurisdiction  over  both  the  cause  and  the 
parties  is  the  issuance  and  service  of  cita- 
tion. We  are  of  the  opinion  that  the  above 
facts,  all  of  which  are  admitted,  furnish  good 
cause  for  a  denial  of  the  motion  to  dismiss 
the  appeal,  and  warrant  the  court  In  permit- 
ting appellant  to  sue  out  and  serve  citation 
on  appellee  The  court  is  always  reluctant 
to  dispose  of  any  cause  except  upon  the  mer- 
its of  the  questions  involved,  unless  required 
to  do  so  by  plain  and  explicit  provisions  of 
the  statute,  rale  of  court,  or  established  pro- 
cedure. 

For  the  reasons  stated,  the  motion  to  dis- 
miss the  appeal  wlU  be  denied  at  this  time, 
and  appellant  will  be  given  the  right  to  sue 
out  and  serve  citation,  and  it  Is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


SOUTHARD  V.   LATHAM. 

(Supreme  Court  of  New  Mexico.    Jan.  10, 
1914.) 

(SyOabuB  ty  the  Court.) 

1.  Biixa  AND  Nonas  (ff  215,  361,  443*)— As- 
BiomaRT— Right  of  Action— Dbfensbs. 

The  indorsement  and  delivery  of  a  prom- 
inory  note  operates  as  an  assignment  where 
the  note  is  nonnegotiable,  and  the  assignee,  un- 
der the  statutes  of  New  Mexico,  may  sue  tiiere- 
on  in  his  own  name.  Where  a  note  is  trans- 
ferred after  maturity,  it  is  subject  to  defenses 
ezistins  between  the  payee  and  payor,  and  the 
question  of  its  negotiability  is  immaterial. 

[Ed.  Mote. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |i  515,  878-881,  882M!-885, 
1377-1380,  1383-1^,  1394-1423;  Dec.  Dig. 
H  216,  851,  448.»] 

2.  Sauu  ({  241*>— Bona  Fide  Pubchaskbs— 
Violation  of  kestbainiro  Obdkb. 

Transfers  of  property  made  to  innocent 
third  parties,  in  violation  of  a  restraining  or- 


der, are  not  void  nor  voidable  because  made  in 
disregard  of  such  order. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.'  U  692-696,  698 ;    Dec.  Dig.  |  241.»] 

8.  Principal  and  Sdbett  ({  108*)— Rbtjabk 
OF  SnaETT- Extension  of  Time. 

A  surety  on  a  promissory  note  is  not  dis- 
charged from  liability  by  an  extension  of  time 
granted  the  principal  where  the  makers  are 
not  precluded  from  paying  the  note  prior  to  the 
expiration  of  such  an  extension,  and  the  ex- 
tension granted  was  without  consideration. 

[EJd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  ff  213-218;  Dec.  Dig.  § 
108.»] 

4.  Appeal  and  EJbbob  (|  273*)— Exceptions— 

STJPFICIENOT— B^tNDINGS  OP  Faot. 

An  exception  to  findings  of  fact  made  by 
the  trial  court  must  specify  the  particular 
finding  or  findings  objected  to  where  more  than 
one  finding  is  made,  and  a  general  objection  is 
insufficient  to  present  any  question  for  review, 
unless  all  the  findings  are  incorrect,  and  an  ob- 
jection to  a  finding,  where  no  requested  finding 
on  the  proposition  is  asked,  which  points  out 
counsel's  theory  or  contention,  should  clearly 
indicate  the  claimed  error. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1690,  1606,  1620-1623, 
1625-1630,  1764 ;   Dec.  Dig.  {  273.*] 

Appeal  from  District  Ckmrt,  Sierra  County ; 
Mechem,  Judge. 

Action  by  E.  B.  Southard  against  J.  H. 
Latham.  From  a  judgment  for  plaintift,  de- 
fendant appeals.    Afilrmed. 

Edward  D.  Tittman,  of  HUlsboio,  for  ap- 
pellant H.  A.  Wolford,  of  Hillsboro,  for  ap- 
pellee. 


ROBERTS,  C.  J.  On  the  5th  day  of  Jan- 
uary, 1907,  the  appellant,  Frank  D.  Morgans, 
and  H.  L.  Roper  executed  a  promissory  note 
payable  to  Ed  Patten  for  $2,000,  bearing  in- 
terest at  12  per  cent  per  annum,  payable 
60  days  after  date.  The  note  was  in  the  usual 
form,  with  the  exception  of  the  following 
stipulation,  viz.:  "A  failure  to  pay  any  of 
said  interest  when  due  shall  cause  the  whole 
note  to  be  counted  as  principal  at  the  option 
of  the  holder  of  the  note."  In  1912,  for  a 
valuable  consideration,  Patten  transferred 
the  note  to  the  appellee  by  the  follovrlng  in- 
dorsement written  on  the  back  of  the  note, 
viz.:  "Pay  to  the  order  of  E.  E.  Southard. 
Ed  Patten."  Which  indorsement  was  accom- 
panied by  a  delivery  of  the  note.  This  action 
was  instituted  in  tiie  court  below  to  recover 
from  Latham  the  balance  due  on  the  note. 
To  the  complaint,  appellant  demurred,  on  the 
ground  that  the  note  was  not  negotiable  un- 
der the  laws  of  this  state;  hence  a  failure 
to  state  a  cause  of  action.  The  demurrer 
was  overruled,  which  Is  assigned  as  error. 

[1]  The  note,  having  been  transferred  after 
maturity,  would  be  subject  to  defenses  exist- 
ing between  the  payee  and  payors,  and  the 
question  as  to  whether  the  note  was  nego- 
tiable or  nonnegotiable  is  ImmateriaL  The 
Indorsement  and  delivery  of  the  note  operated 
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aa  an  assignment,  even  though  the  note 
should  be  treated  as  nonnegotlable  (Mer- 
chants' National  Bank  t.  Gregg,  107  Mich. 
146,  64  N.  W.  1052),  and  appeUee  had  the 
right,  under  our  statute,  to  sue  thereon  in 
bis  own  name.  This  being  true,  the  court 
properly  sustained  the  demurrer. 

[2]  One  ground  of  defense  set  up  by  the  de- 
fendant In  his  answer  was  that  the  original 
payee  of  the  note.  Patten,  bad  been,  prior  to 
the  negotiation  of  the  note  to  appeUee,  enjoin- 
ed by  the  district  court  of  Sierra  county  from 
transferring  or  selling  any  of  liis  property ; 
that  the  negotiation  of  the  note  to  appeUee 
was  in  violation  of  such  restraining  order. 
To  this  paragraph  of  answer,  a  demurrer  was 
sustained.  The  action  of  the  court  in  sustain- 
ing the  demurrer  is  assigned  as  error.  But 
clearly  the  fact  alleged  constituted  no  de- 
fense. Appelhee  was  not  a  party  to  the  In- 
junction proceedings,  and  is  not  shown  to 
have  had  notice  thereof.  The  remedy  for  the 
violation  of  a  restraining  order  is  punish- 
ment for  contempt  of  court  Transfers  of 
property  made  to  innocent  tliird  parties,  in 
violation  of  a  restraining  order,  are  not  void 
nor  voidable  because  made  In  disregard  of 
such  an  order.  The  facts  set  up  in  the  above 
paragraph  of  the  answer  constituted  no  de- 
fense, and  the  demurrer  was  properly  sus- 
tained. 

On  the  back  of  the  note  in  question  appear- 
ed an  indorsement:  "For  collection,  pay  to 
F.  A.  Hodges  or  order,  without  recourse  on 
me.  Ed  Patten."  Appellant  asked  appellee 
If  this  indorsement  was  on  the  note  at  the 
time  he  purchased  it,  to  which  inquiry  the 
court  sustained  an  objection.  Of  this  ruling 
appellant  complains;  but  be  has  failed  to 
point  out  in  what  manner  bis  rights  were 
prejudiced  thereby.  Where  a  party  com- 
plains of  an  erroneous  ruling  by  the  court, 
in  excluding  or  admitting  evidence,  it  is  in- 
cumbent upon  him  to  show  injury  thereby. 

[3]  Appellant's  assignments  of  error  4,  6, 
6,  7,  8,  11,  12,  and  13  will  all  be  considered 
together,  because,  in  so  far  as  any  of  said  as- 
signments merit  consideration,  they  question 
the  suffldency  of  the  proof  to  support  the 
findings  made  by  the  court  The  note  in 
question  was  a  Joint  and  several  obligation, 
and  was  signed  by  Latham,  Morgans,  and 
Roper.  Appellant  contends  that  he  was  sure- 
ty for  Roper;  that  such  fact  was  known  to 
Patten ;  that  Patten  agreed  with  Roper  to  ex- 
tend the  time  of  payment  of  the  note;  and 
that  said  agreement  was  based  upon  a  suf- 
ficient consideration,  and  that  he  was  there- 
by discharged.  Waiving  the  question  aa  to 
whether  Latham  was  principal  or  surety,  and 
the  knowledge  of  Patten  as  to  his  status, 
which,  upon  the  evidence,  would  seemingly 
necessarily  be  resolved  against  appellant,  we 
will  proceed  to  inquire  into  the  effect  of  the 
extension  granted  by  Patten  to  Roper,  for  it 
will  be  seen  that,  if  such  extensions,  so  grant- 
ed, did  not  release  the  surety,  if  Latham  be 
treated  as  such,  it  becomes  immaterial  aa 


to  whether  Latham  was  tlie  principal  prom- 
isor, or  only  a  surety  for  Boper.  Memoran- 
dums of  extensions  of  time  for  the  payment 
of  the  note  were  indorsed  upon  the  back 
thereof  in  four  Instances,  all,  however,  of 
the  same  tenor.  We  quote  the  last  extension 
so  indorsed:  "I  herewith  extend  the  time  of 
payment  on  this  note  to  the  16tb  day  of  April, 
1910.  Ed  Patten."  This  extension.  It  will 
be  noted,  was  a  mere  forbearance  on  the  part 
of  Patten  not  to  exact  payment  until  a  cer- 
tain date.  The  makers  of  the  note  were  not 
precluded  from  paying  it  at  any  time.  No 
consideration  for  the  extension  was  stated, 
and  the  evidence  did  not  disclose  any.  The 
trial  court  found  there  was  no  consideration 
therefor.  There  vraa  no  new  agreement  even 
to  pay  the  same  rate  of  interest  stipulated  in 
the  note.  Under  practically  all  the  authoritiea 
such  an  extension  would  not  release  the  sure- 
ty. Even  had  Boper  agreed  to  pay  the  same 
rate  of  Interest  provided  for  by  the  note  as 
a  consideration  for  the  extentlon,  such  a 
promise  would  not  support  the  stipulation, 
according  to  the  weight  or  authority,  both 
English  and  American.  Daniel  on  Negotiable 
Instruments  (6th  Ed.)  S  1317a;  Abel  v.  Al- 
exander, 45  Ind.  523,  15  Am.  Rep.  270;  Reyn- 
olds V.  Ward  et  aL,  5  Wend.  (N.  T.)  502; 
Tatum  V.  Morgan,  108  6a.  336,  33  S.  E.  940; 
Fanning  v.  Murphy,  126  Wis.  538,  105  N.  W. 
1056,  4  L.  R.  A.  (N.  S.)  666,  110  Am.  St.  Rep. 
946,  5  Ann.  Gas.  435;  Olmstead  v.  Latimer, 
158  N.  Y.  313,  53  N.  E.  5,  43  L.  R.  A  685. 

In  the  case  of  Fanning  v.  Murphy,  supra, 
the  following  memorandum  was  Indorsed  up- 
on the  note:  "This  note,  by  mutual  agree- 
ment. Is  extended  for  one  year  from  April 
16,  1893,  at  eight  per  cent,  payable  semi- 
annually; interest  having  been  paid  to 
April  15,  1893,  and  all  coupons  surrender- 
ed." The  note  provided  for  8  per  cent,  in- 
terest The  court  say:  "A  debtor's  promise 
to  pay  interest  on  an  existing  contract  and 
according  to  its  terms  during  a  period  of  de- 
lay in  the  enforcement  thereof  is  a  promise 
to  do  precisely  what  be  is  bound  to  do  with- 
out a  promise.  'If  the  debtor's  promise  to 
pay  interest  creates  no  additional  obliga- 
tion, it  is  no  consideration  for  a  contract  to 
delay.'  Sully  v.  Childress,  106  Tenn.  109, 
60  S.  W.  499  [82  Am.  St  Rep.  876] ;  Howell 
V.  Sevier,  1  Lea  (Tenn.)  360  [27  Am.  Bep. 
771];  Tatum  v.  Morgan,  108  Ga.  336,  33  S.  E. 
940 ;  Harburg  v.  Kumpf,  161  Mo.  16,  62  S.  W. 
19;  La  Belle  Savings  Bank  v.  Taylor,  69 
Mo.  App.  99.  All  elementary  writers,  as  be- 
fore stated,  so  far  as  we  can  discover,  are 
In  harmony  with  these  authorities.  1 
Brandat  Suretyship  (3d  Ed.)  |  388 ;  2  Ran- 
dolph, Com.  Paper  (2d  Ed.)  |  678;  2  Daniel, 
Neg.  Inst  (6tb  Ed.)  f  lS17a." 

In  the  case  of  Olmstead  v.  Latimer,  supra, 
the  agreement  for  the  extentlon  was  reduced 
to  writing,  and  signed  by  the  payee.  It  was 
subject  to  the  terms  and  rate  of  Interest 
specified  in  the  original  undertaking.    The 
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conrt,  In  an  opinion  written  by  Cblef  Jnstloe 
Parker,  held  that  the  extension  of  the  time 
for  payment  of  a  mortgage,  made  by  a  writ- 
ten agreement  which  is  not  based  on  any 
consideration.  Is  invalid.  In  this  opinion 
the  New  York  cases  are  reviewed  and  shown 
to  be  in  accord  on  the  proposition. 

From  the  above.  It  will  be  seen  that  a  fur- 
ther discussion  of  the  subject  would  be 
fruitless;  that  there  was  no  valid  agree- 
ment for  the  extension  of  the  time'  of  pay- 
ment; that  the  debtor,  by  the  agreement, 
was  not  precluded  from  paying  the  note 
during  the  term  of  the  extension;  and 
therefore  the  surety,  if  tiatham  be  treated 
as  such,  was  not  discharged. 

[4]  Appellant  complains  of  the  findings 
made  by  the  court  as  to  the  amount  due  on 
the  note,  as  interest,  and  the  attorney's  fee 
allowed.  These  questtons,  however,  were 
not  called  to  the  attention  of  the  trial  court, 
either  by  requested  findings  or  objection 
and  exception  to  the  findings  made,  and 
this  conrt  will  therefore  not  consider  the 
alleged  errors.  We  have  determined  that  the 
findings  made  by  the  court  as  to  the  liability 
of  Lsthwrn  were  correct  This  being  true, 
all  the  findings  were  not  Incorrect,  and  a 
general  objection  to  such  findings  Is  not 
sufficient  to  present  for  review  objections 
to  particular  findings.  The  rule  is  thns 
stated  In  8  Am.  Ency.  PL  &  Pr.  276:  "The 
exceptions  must  spedty  the  particular  find- 
ing or  findings  objected  to.  A  general  ob- 
jection will  be  insufficient,  unless  all  the 
findings  ate  Incorrect,  or  unless  the  finding 
contains  only  one  proposition;  and  the  ob- 
jection should  suggest  in  what  respect  the 
proof  is  deficient." 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed,  and  It  is 
so  ordered. 

EUNNA  and  PARKER,  JJ.,  concur. 


NOTESTINE  v.  ROGERS. 

(Sapreme  Court  of  New  Mexico.    Jan.  10, 
1914.) 

(Sytlabitu  by  the  Court.) 

Habeas  Corpus  (§  113*)— Right  of  Appxal 
— Obdkb  of  Dischabob. 

An  order  in  habeas  corpus  proceedings  dls- 
clutrging  petitioner  is  not  appealable,  in  the 
abience  of  a  statute  granting  such  right 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
poi.  Cent  Dig.  f{  102-115;   Dec.  Dig.  {  113.*] 

Appeal  f^om  District  Court,  Chaves  Coun- 
tf;  McClure,  Judge. 

Habeas  corpus  by  Charles  Notestine 
against  W.  B.  Rogers.  From  a  Judgment  dls- 
cbarglng  petitioner,  defendant  appeals.  Ap- 
t«al  dismissed. 


D.  W.  Elliott,  of  Roswell,  for  appellant 
O.  O.  Askren,  of  Roswell,  for  appelle& 

ROBERTS,  C.  J.  Appellee  was  arrested 
and  held  in  custody  by  appellant,  who  was 
the  marshal  of  the  village  of  Dexter,  In  Cha- 
ves county,  N.  M.,  under  and  by  virtue  of  a 
warrant  issued  by  a  Justice  of  the  peace, 
filed  with  him  against  appellee,  charging  him 
with  a  violation  of  an  ordinance  of  said  vil- 
lage of  Dexter.  Application  was  made  to 
the  Judge  of  the  Fifth  judicial  district  for  a 
writ  of  habeas  corpus  by  appellee,  and,  upon 
the  bearing,  he  was  discharged  from  the 
custody  of  the  marshaL  From  the  order 
made,  the  town  marshal  prosecutes  this  ap- 
peal, which  appellee  has  moved  to  dismiss, 
upon  the  ground  that  no  appeal  can  be  taken 
from  an  order  made  in  habeas  corpus  pro- 
ceeding, either  discharging  or  remanding  a 
petitioner. 

The  prevailing  doctrine  in  the  state  courts 
of  this  country  Is  thus  stated  in  9  Am.  &  Eng. 
Ency.  PI.  &  Pr.  1072:  "Independent  of  statu- 
tory provisions,  the  best  doctrine  appears  to 
be  that  a  decision  in  a  habeas  corpus  case  Is 
not  of  that  final  and  conclusive  character 
necessary  to  support  a  review  by  writ  of 
error,  and  that  no  right  of  appeal  exists." 

The  text  is  supported  by  the  great  weight  of 
authority,  as  will  be  seen  from  an  examina- 
tion of  the  case  notes  appended  to  the  follow- 
ing cases,  reported  In  Ann.  Cas.,  viz.:  Wise- 
ner  v.  Burrell,  Ann.  Cas.  1912D,  350;  Bleak- 
ley  v.  Smart,  11  Ann.  Cas.  125;  Cormack  v. 
Marshall,  1  Ann.  Cas.  256.  And  see,  also, 
an  extensive  case  note  to  the  case  of  Wisener 
V.  Burrell,  34  L.  R.  A.  (N.  S.)  755.  While  the 
great  weight  of  authority  supports  the  text 
above  quoted,  some  courts  hold  otherwise. 
The  best  reasoned  case  to  the  contrary  which 
has  been  called  to  our  attention  is.  that  of 
Winnovich  v.  Emery,  33  Utah,  345,  93  Pac. 
988;  but  an  examination  of  the  cases  dted  by 
the  Utah  court  in  support  of  its  holding  wUl 
show  that  some,  but  not  all,  of  the  cases  upon 
which  it  relies  for  support  were  based  upon 
statutes  granting  the  right  of  appeal. 

In  this  state  the  right  of  appeal  in  such 
cases  Is  not  granted  by  statute,  unless  It  is 
conferred  by  section  1,  c  57,  S.  L.  1907, 
which  reads  as  follows:  "Any  person  ag- 
grieved by  any  final  Judgment  or  decision  of 
any  district  court  in  any  civil  cause  may,  at 
his  election,  take  an  appeal  or  sue  out  a  writ 
of  error  to  the  Supreme  Court  of  the  territory 
at  any  time  within  one  year  from  the  date  of 
the  entry  of  the  same." 

Did  the  Legislature  intend  that  habeas  cor- 
pus proceedings  should  be  governed  by  the 
provisions  of  said  chapter  57,  supra?  It  so, 
then  the  speedy  remedy  which  this  great  writ 
was  designed  to  afford  to  a  party  unlaw- 
fully deprived  of  his  liberty  would  not  be 
available  in  this  state.  By  section  16  of  said 
chapter  67,  the  appellant  may  file  a  superse- 
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deas  bond,  the  amonnt  of  which  In  a  case  like 
this  would  be  fixed  by  the  judge  of  the  dis- 
trict court,  which  would  stay  the  execution  of 
the  Judgment,  and  prevent  the  discharge  of 
the  petitioner.  By  section  21  of  said  act,  as 
amended  by  section  2,  c.  120,  S.  L.  1909,  the 
appellant  would  have  130  days  in  which  to 
perfect  the  appeal,  and,  if  the  case  followed 
the  ordinary  course  it  would  probably  be  6 
months  before  the  appeal  could  be  heard, 
should  appellant  desire  to  delay  the  same. 
It  will  thus  be  seen  that  the  appellate  proce- 
dure act  makes  no  appropriate  provision  for 
the  review  of  habeas  corpus  proceedings. 
Eilaborate  and  specific  provisions  governing 
the  exercise  of  the  right  to  the  writ  of  habeas 
corpus  are  found  in  the  Compiled  Laws  of 
1897  (sections  2781  to  2817,  Inclusive);  but 
no  right  of  appeal  Is  expressly  or  impliedly 
granted  by  the  act  from  which  said  sections 
were  taken.  Cliapter  1,  S.  L.  1884.  Under 
section  2783,  the  petitioner  was  authorized  to 
apply  for  the  writ  to  the  Supreme  or  district 
court,  or  to  any  Judge  thereof  who  was  in 
the  district  where  the  prisoner  was  detained, 
or.  If  the  Judge  in  such  district  had  refused 
to  grant  a  writ,  then  petitioner  might  apply 
to  any  Judge  of  any  other  district  In  other 
words,  he  could  exhaust  the  whole  Judicial 
power  of  the  territory,  by  repeated  applica- 
tions, until  he  secured  his  release.  And  al- 
though he  might  be  discharged,  he  could  be 
again  arrested  and  imprisoned  upon  the  same 
charge,  if  "indicted  therefor,  convicted  there- 
for, or  committed  for  want  of  bail  by  some 
court  of  record  having  Jurisdiction  of  the 
cause,"  etc.  Section  2808,  O.  L.  1897.  As  was 
well  said  by  the  Criminal  Court  of  Appeals  of 
Oklahoma,  In  the  case  of  Ex  parte  Johnson, 
1  Okl.  Cr.  414,  98  Fac.  461:  "Had  it  been 
intended  to  provide  for  appeals  in  habeas 
corpus,'  some  appropriate  provision  would 
have  been  made.  Its  omission  affords  the 
best  evidence  to  the  contrary,  and,  if  any- 
thing is  wanting  to  remove  all  doubt,  it  will 
be  found  in  the  nature  and  object  of  this 
great  writ  as  a  constitutional  right;  its  pur- 
pose being  to  afford  a  speedy  remedy  to  a 
party  unjustly  accused  of  the  commission  of 
a  crime  without  obstructing  or  delaying  pub- 
lic Justice,  both  of  which  objects  would  be  de- 
feated by  the  delays  consequent  upon  an  ap- 
peal. Any  other  rule  would  operate  practi- 
cally to  subvert  the  constitutional  safeguards 
and  the  fundamental  rights  of  the  citizen." 

That  the  Legislature  could  provide  for  ap- 
peals in  such  cases  Is  not  doubted;  but  un- 
til it  does  so  in  clear  and  unequivocal  lan- 
guage, and  under  suitable  regulations  which 
do  not  impair  the  constitutional  provisions 
governing  the  right  to  the  writ,  the  courts 
will  deny  such  right 

For  the  reasons  stated,  the  appeal  will  be 
dismissed,  and  It  is  so  ordered. 

HANNA  and  PAEKER,   JJ.,   concur. 


STATE  T,  ROBERTS  et  aL 

(Supreme  C^ort  of  New  Mexico.    Jan.  10, 
1914.) 

(Stillabut  ly  the  Court.) 

1.  Indiotukht  asd  Imfobuatioit    (f  63*)— 

liABCENT       (J       84*)  —  iNDIOTiaCKT  —  SUFFI- 
OIXNOT. 

Where,  in  a  prosecution  instituted  for  a 
violation  oi  section  79,  Comp.  Laws  1897,  the 
indictment  charges  that  the  defendants  "then 
and  there  unlawfully  and  feloniously  did  take, 
steal,  and  knowingly  drive  away,  etc.,  the 
animal  in  question,  it  is  not  necessary  to  fur- 
ther allege  that  the  owner  was  therebjr  deprived 
of  the  immediate  possession  of  the  animal. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §  185;    Dec.  Dig. 

L63;*   Larceny,  Cent.  Dig.  {f  61,  94,  95;  Dec. 
ig.  i  34.»] 

2.  Cbiuinai.   Law   d   1166*)— Appkait- Ver- 
dict—Evidkrcb. 

The  verdict  of  a  Jury  will  not  be  set  aside 
on  appeal  when  it  is  supported  by  substantial 
evidence. 

[E}d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3074-3083;  Dec  Dig.  % 
1159.*] 

8.  Witnesses  (i  330*)— Cboss-Hxamination— 
Impb^achuert. 

Upon  cross-examination  the  state  has  the 
right  to  expose  to  the  jury  the  relations  existing 
between  the  witnesses  testifying  and  the  defend- 
ant, and  the  fact  that  the  witnesses  have  been 
frequently  used  by  the  defendant  to  establish 
an  alibi  was  proper  to  go  to  the  jury  for  the 
purpose  of  weakening  the  evidence  ^ven  by  the 
witnesses  on  their  direct  examination. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1106-1108;   Dec.  Dig.  {  330.*] 

4.  Witnesses   (J  872*)— Etidenob— Intebest 
OF  Witnesses. 

Evidence  that  a  witness  for  the  state  ex- 
pects to  receive  a  reward  upon  conviction  of 
the  accused  can  properly  be  ^cited  upon  cross- 
examination  of  such  witness  for  the  purpose  of 
showing  bis  Interest  in  the  result  of  the  pros- 
ecution. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  iS  1192-1199;    Dec  Dig.  {  872.*] 

5.  Witnesses    (|   372*)— Evidence— Interest 
OP  Witnesses. 

Such  witnesses,  however,  cannot  be  interro- 
gated as  to  a  reward  offered  for  the  arrest  and 
conviction  of  parties  other  than  the  defendants, 
or  in  which  the  witness  had  no  prospective  in- 
terest. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §{  1192-1199 ;  Dec.  Dig.  |  372.*] 

6.  Witnesses  (|  287*)  —  Bxaminatioh  —  Ex- 
planation OF  Testihont. 

Where,  on  cross-examination,  a  witness  ia 
asked  a  question,  the  answer  to  which  calls  for 
an  explanation,  the  adverse  party  has  the  right, 
on  redirect  ezaminatvon,  to  ask  the  witness  to 
explain  the  same. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §S  930,  1000-1002;  Dec  Dig.  { 
287.*] 

Appeal  from  District  Court,  San  Miguel 
County;  Leahy,  Judge. 

Louis  Roberts  and  another  were  convicted 
of  larceny,  and  appeal.    Affirmed. 
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C.  H.  Hlttson  and  C.  C.  Davidson,  both  of 
TDCumcarl,  for  appellants.'  E.  P.  Davles, 
Asst  Atty.  Oen.,  for  tbe  State. 

ROBERTS,  C.  J.  [1]  Omitting  formal 
parts,  the  Indictment  to  which  defendants 
pleaded  not  gnllty,  and  npon  which  they 
were  tiled  and  convicted,  reads  aa  follows: 
"That  Louis  Roberts  and  John  Lumpkin, 
late  of  tbe  county  of  San  Mignel,  state  of 
New  Mexico,  on  tbe  28tb  day  of  July,  .in 
the  year  of  our  Lord  1812,  at  tbe  county  of 
San  Mignel  aforesaid,  one  bead  of  neat 
cattle,  of  the  value  of  $15,  of  tbe  property 
of  tbe  Red  River  Valley  Company,  then  and 
there  being,  unlawfully  and  feloniously  did 
take,  steal,  and  knowingly  drive  away,  con- 
trary to  the  form  of  the  statute,"  etc.  Ap- 
pellants contend  that  the  indictment  is  de- 
fective and  insufficient,  because  of  Its  fail- 
ure to  allege  that  the  owner  was  deprived  of 
the  possession  of  the  animal  in  question. 
The  indictment  was  predicated  upon  section 
79,  C  L.  1897,  which,  in  so  far  as  pertinent, 
reads  as  follows:  "Any  person  who  shall 
steal,  embezzle  or  knowingly  kill,  sell,  drive, 
lead  or  ride  away,  or  in  any  manner  deprive 
the  owner  of  the  immediate  possession  of 
any  neat  cattle  •  •  •  'shall  be  punished 
by  imprisonment,' "  etc 

The  form  of  indictment  herein  was  ap- 
proved by  the  territorial  Supreme  Court  in 
the  case  of  Territory  v.  Garcia,  12  N.  M. 
87,  75  Pac.  34,  and  has  been  generally  em- 
ployed in  prosecutions  under  this  section 
since  that  case  was  decided.  Tbe  point  here 
raised,  however,  was  not  called  to  the  atten- 
tion of  the  court  in  that  case.  The  section 
quoted  was  enacted  for  the  protection  of 
stock  upon  the  range,  and  is  much  broader 
in  its  scope  than  the  ordinary  larceny  stat- 
ute. 

"It  enumerates  three  distinct  crimes,  viz.: 
First,  stealing  of  animals,  second,  embez- 
zlement of  animals,  and,  third,  knowingly 
killing  or  otherwise  depriving  the  owners  of 
animals  of  their  immediate  possession." 
Territory  v.  C!ortez,  15  N.  M.  92,  103  Pac 
264.  Under  tbe  third  class  it  will  be  seen 
that  it  is  a  violation  of  tbe  statute  to  know- 
ingly kill,  sell,  drive,  lead  or  ride  away,  or 
In  any  manner  deprive  the  owner  of  the  im- 
mediate possession  of  any  neat  cattle,  etc. 
The  last  clause  was  Inserted  merely  to  cover 
any  method  or  means  which  might  be  em- 
ployed to  deprive  the  owner  of  the  immediate 
possession  of  an  animal,  not  enumerated  by 
tbe  previous  words  employed,  and  in  charg- 
ing tbe  offense  it  is  not  necessary  to  allege 
that  the  owner  was  deprived  of  the  immedi- 
ate possession  of  the  animal  where  one  of  the 
enumerated  statutory  words  are  employed, 
as  in  this  indictment  Here  it  was  alleged 
that  tbe  defendants  unlawfully  and  felonl- 
oDsly  did  steal,  take,  and  knowingly  drive 
away  tbe  animal  in  question.  If  they  did 
this,  necessarily  tbe  owner  was  deprived  of 
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the  immediate  possession  of  tbe  animal,  and 
such  an  allegation  would  have  been  merely 
a  conclusion  drawn  from  the  facts  previously 
stated. 

"Facts  and  not  conclusions  must  be  aver- 
red in  an  indictment;  but  matters  of  neces- 
sary inference  or  conclusion  from  the  facts 
averred  need  not  be  alleged."  22  Gyc.  303. 
Tbe  indictment  was  sufficient 

[2]  The  appellants,  in  tbe  third,  fourth, 
and  fifth  points  of  their  brief,  contend  (a) 
that  the  evidence  as  to  tbe  ownership  of  the 
animal  in  question  was  insufficient  (b)  that 
there  was  not  sufficient  evidence  as  to  tbe 
identity  of  the  defendants,  and  (c)  the  evi- 
dence was  insufficient  to  prove  tbe  asporta- 
tion of  tbe  animal.  TTpon  each  of  these 
questions,  however,  there  was  substantial 
evidence  which,  If  believed  by  tbe  jury, 
warranted  tbe  verdict  It  has  been  uniformly 
held  in  this  Jurisdiction  that  a  verdict  will 
not  be  set  aside  when  it  is  supported  by  sub- 
stantial evidence.  Territory  v.  Trapp,  16  N. 
M.  700,  120  Pac.  702. 

[3]  The  defense  interposed  by  appellants 
was  an  alibi,  to  substantiate  which  James 
Bell  and  J.  W.  Dickey  were  called  as  wit- 
nesses. Upon  cross-examination  the  state 
asked  Bell  if  he  bad  not  testified  on  behalf 
of  Louis  Roberts  before,  and  if  be  was  not 
surety  on  his  bond,  and  if  he  had  not  there- 
tofore been  surety  for  him  in  criminal  cases, 
all  of  which  questions  were  answered  in  the 
affirmative.  Dickey  was  asked  how  many 
times  he  had  been  used  as  a  witness  by  de- 
fendant Louis  Roberts  to  establish  an  alibi 
In  cases  where  Roberts  was  accused  of  steal- 
ing cattle,  to  which  he  answered,  "Three 
times."  Tbe  purpose  of  these  questions  was, 
of  course,  to  show  the  friendly  relations 
which  existed  between  the  witnesses  and  the 
accused,  and  to  discredit  their  testimony, 
and  for  such  purpose  was  clearly  admissible. 
The  state  had  the  right  to  expose  to  the 
jury  the  relations  existing  between  the  wit- 
nesses and  the  defendants,  and  the  fact 
that  the  witnesses  had  been  frequently  used 
by  one  of  the  defendants  to  establish  an 
alibi  was  proper  to  go  to  tbe  Jury  for  the 
purpose  of  weakening  the  evidence  given  by 
the  witnesses  on   their  direct  examination. 

"As  a  general  rule  any  matter  which 
tends  either  to  elucidate  or  to  discredit  the 
testimony  given  by  the  witness  is  a  proper 
subject  of  crosa-examiuation.  Accordingly 
a  party  lias  a  right  upon  cross-examination 
to  draw  out  anything  which  would  tend  to 
contradict  weaken,  modify,  or  explain  tbe 
evidence  given  by  the  witness  on  bia  direct 
examination,  or  any  inference  that  may  re- 
sult from  it  tending  to  support  in  any  de- 
gree the  opposite  side  of  tbe  case."  40  Cyc. 
2481;  State  v.  McGabey,  3  N.  D.  £93,  55 
N.  W.  753. 

[4,  S]  Upon  the  trial  one  of  the  witnesses 
for  the  state  was  asked  and  answered  the 
following  questions  upon  cross-examination: 


Digitized  by 


Google 


210 


138  PACIFIC  BEPORTEB 


(Or. 


"Q.  Is  tt  not  a  fact  that  yon  have  personal 
knowledge  that  the  Red  Rlrer  Cattle  Com- 
pany were  at  that  time  hartng  a  standing 
reward  of  a  large  amount  of  money  for  the 
arrest  and  detection  of  these  particular  de- 
fendants for  cattle  stealing?  A.  No;  I  did 
not  know  It  Q.  You  had  no  knowledge  of 
any  reward  that  was  offered  as  to  these 
boys?  A.  No,  sir.  Q.  Had  you  any  knowl- 
edge of  a  general  reward  at  that  time  for 
the  detection,  and  arrest,  and  punishment 
of  any  persons  charged  with  cattle  stealing 
from  the  Bell  ranch?"  To  the  last  question, 
an  objection  was  Interposed,  which  was  sus- 
tained by  the  court  This,  the  appellants 
claim,  was  prejudicial  error. 

Evidence  that  a  witness  for  the  state 
expected  to  receive  a  reward  upon  the  con- 
viction of  the  accused  could  properly  be 
elicited  on  cross-examination  of  such  wit- 
ness, for  the  purpose  of  showing  his  Interest 
in  the  result  of  the  prosecution.  The  wit- 
ness had  stated  that  he  had  no  knowledge 
of  any  reward  offered  as  to  these  defendants. 
Let  us  suppose  that  in  answer  to  the  ex- 
cluded inquiry,  the  witness  had  stated  that 
the  company  had  a  standing  reward  offered 
for  the  arrest  and  conviction  of  John  Doe 
for  cattle  stealing.  Would  such  fact  have 
any  bearing  upon  the  Issues  l>elng  tried? 
Assuredly  not  Again,  from  the  evidence, 
it  appears  that  the  witness  was  la  the 
employ  of  the  company,  and  that  he  was 
acting  under  directions  and  in  the  line  of 
tils  dnty  when  he  surprised  the  defendants 
in  the  act  of  driving  away  the  animal  in 
question.  The  fact  that  a  reward  might 
have  been  offered  for  the  arrest  and  convic- 
tion of  the  defendants  could  not  have  in- 
fluenced the  witness  to  color  or  manufacture 
evidence,  unless  he  came  within  the  terms  of 
the  reward,  and  expected  to  profit  thereby. 
The  exelnded  question,  it  will  be  seen,  did 
not  bring  either  the  defendants  or  the  wit- 
ness within  its  terms,  and  was  therefore 
properly  excluded.  Error  cannot  be  predi- 
cated upon  the  exclusion  of  a  question  upon 
cross-examination  which  does  not  appear  to 
be  material  or  relevant,  and  where  no  state- 
ment is  made  by  counsel  to  the  court  showing 
the  materiality  or  relevancy  of  such  question. 

[6]  Error  la  also  assigned  because  the 
court  permitted  the  state,  upon  redirect 
examination,  to  ask  a  witness  why  he  ex- 
pected the  defendants  to  appear  while  he 
and  another  witness  were  watching  for  cat- 
tle thievea  The  inquiry,  however,  was  open- 
ed by  the  defendants  In  their  cross-examina- 
tion, when  they  asked  the  witness  if  he 
exi>ected  these  defendants  to  appear  while 
they  were  watching  for  thieves.  The  wit- 
ness answered  that  he  did.  This  fact  hav- 
ing been  brought  out  by  the  defendants,  it 
was  proper  for  the  state  to  go  further  and 
show  why  the  witness  expected  the  defend- 
ants to  appear. 


Ending  no  error  In  the  record,  the  judg- 
ment of  the  district  court  is  affirmed,  and 
it  is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


DB88INOER  v.  GEVURTZ  et  al.t 
(Supreme   Court   of  Oregon.      Jan.   20,   1914.) 

Tendeb  (I  19*)— Effect— Admission  of  Lia- 

an-iTT. 

In  a  suit  to  foreclose  a  mechanic's  lien, 
where  defendants  plead  a  tender  and  state  that 
they  are  ready,  able,  and  willing  to  pay  the 
amount  reasonably  due,  and  offer  judgment  in 
a  given  sum,  one  of  the  defendants  cannot 
assert  that  be  was  not  liable  on  the  ground  tliat 
he  was  only  au  agent  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  §{  59-64,  67;    Dec.  Dig.  S  19- *] 

Department  2.  Appeal  from  Circuit  Court. 
Washington  County;  J.  U.  Campbell,  Judge. 

Suit  by  W.  F.  Desslnger  against  Phillip 
Gevurtz  and  another.  From  a  decree  for 
plaintiff,  defendants  appeal.    Affirmed. 

This  Is  a  suit  to  foreclose  a  mechanic's 
lien.  Defendants  appeal  from  a  decree  In 
favor  of  plaintiff.  The  plaintiff  entered  into 
a  contract  to  construct  a  five-room,  story  and 
a  half,  frame  dwelling  house,  on  a  certain 
lot  owned  by  Grace  Lancaster,  for  $1,250. 
The  contract  was  made  with  Phillip  Gevnrtz 
as  the  agent  of  Grace  Lancaster,  with  whona 
he  was  interested  in  the  building.  During 
the  erection  of  the  dwelling,  by  agreement 
several  changes  and  additions  were  made  in 
the  plans  and  specifications.  This  necessi- 
tated additional  expense,  for  which  plaintiff 
charged  the  defendants  $351.90.  They  paid 
$1,000,  leaving  a  balance  of  $601.90  claimed 
by  plaintiff.  The  defendants  allege  and  claim 
that  tile  house  was  not  constructed  accord- 
ing to  agreement,  to  their  injury  in  the  sum 
of  $200.  They  plead  a  tender  to  plaintiff  of 
$501J25  and  offer  judgment  against  Gevurtz 
for  $401.90.  The  trial  court  allowed  the 
plaintiff  $550,  and  $76  attorney's  fees. 

Samuel  C.  May,  of  Portland  (Beach,  Simon 
&  Nelson,  of  Portland,  on  the  brief),  for  ap- 
pellants. A.  C.  Allen,  of  Portland  (Allen  & 
Roberts,  of  Portland,  on  the  brief),  for  re- 
spondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  main  argument  in  favor  of  defendants 
is  that  Gevurtz  is  not  liable  as  he  was  only 
an  agent.  This  question  is  disposed  of  by  the 
defendants'  answer,  in  which  is  pleaded  a 
tender,  and  which  states  that  they  are  ready, 
able,  and  willing  to  pay  the  amount  reason- 
ably due;  therefore  Gevurtz  admits  his  lia- 
bility. 

Plaintiff  was  an  original  contractor  and 
filed  his  dalm  of  lien  within  60  days  after 
the  completion  of  the  contract,  as  provided 
by  section  7420,  L.  O.  L.  The  only  question' 
for  determination  is  as  to  the  fnlfillment  of 
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I  be  contract  as  modified.  C!onformIng  to  tbe 
changes  In  the  contract,  the  plaintiff  bnllt 
the  house  with  a  fall  basement  Instead  of 
a  half,  put  up  plate  rails,  tinted  the  rooms, 
constructed  a  dormer,  built  a  back  porch, 
finished  the  second  half  story  and  buUt 
stairs  thereto,  and  made  several  minor 
changes  as  suggested  by  the  defendants.  A 
careful  examination  of  the  evidence  leads 
us  to  believe  that  the  amount  allowed  by  the 
trial  court  after  a  thorough  hearing,  being 
$300  in  addition  to  the  contract  price,  was 
reasonable  and  fair. 

The  decree  of  the  lower  court  is  therefore 
affirmed. 

EAKIN   and  McNART,  JJ.,  concur.    Mc- 
BRIDB,  C.  J.,  not  sitting. 


In  re  SCHOLLMETER.t 
(Supreme  Court  of  Oregon.    Jan.  20,  1914.) 

1.  Watebs  and  Water  Cotjbses  (8  48*)— Nat- 
CBAL  Water  ConasES— Riparian  Rights 
— Effbct  oit  Apfrofbiation. 

One  who  seeks  to  appropriate  a  fixed 
amount  of  water  from  a  stream  thereby  waives 
his  riparian  rights,  though  the  stream  runs 
through  his  land,  and  the  diversion  works  he 
proposes  to  install  would  be  entirely  upon  his 
land. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  88;  Dec.  Dig.  g 
4&»] 

2.  Waters  and  Water  Courses  (5  143*)  — 
Appropriation  of  Water  Rights— Priori- 
ties. 

Neither  a  prior  appropriator  of  water  for 
domestic  purposes  nor  a  subsequent  appropri- 
ator for  a  municipal  water  supply  will  be  al- 
lowed to  monopolize  the  waters  of  a  stream  or 
to  obtain  more  than  can  be  reasonably  applied 
to  beneficial  uses. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  152;   Dec  Dig.  S 

3.  Waters  and  Water  Cottrses  (§  19*)  — 
Appbopbiation  of  Water  Riohts— Pkiobi- 

TIES. 

L.  O.  L.  I  6627,  providing  that  the  propos- 
ed use  of  water  to  be  appropriated  conflicts 
with  determined  rights  or  is  a  menace  to  the 
safety  and  welfare  of  the  public,  the  applica- 
tion shall  be  referred  to  the  board  of  control 
for  consideration,  and  that  applications  for  mu- 
nicipal water  supplies  may  be  approved  to  the 
exclusion  of  all  subsequent  applications,  does 
not  give  precedence  to  a  municipal  corporation 
»T  one  intending  to  supply  water  to  a  town  or 
its  inhabitants,  over  prior  claimants. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  ${  11, 12;  Dec.  Dig. 
I  19.»J 

4.  Waters  and  Water  Courses  (i  24*)— Ap- 
propriation OF  Water  Rights  —  Priori- 
ties. 

A  subsequent  application  for  a  permit  to 
appropriate  water  for  a  municipal  supply  may 
constitute  a  substantial  reason  for  the  allow- 
Mce  to  a  prior  applicant  of  a  less  amount  than 
he  applied  for  for  domestic  purposes,  within  L. 
0.  L.  {  6627,  providing  tliat  an  application  may 
l>e  approved  for  a  less  amount  than  is  applied 
for,  if  substantial  reasons  exist  therefor. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  16;   Dec.  Dig.  { 


5.  Waters  and  Water  Courses  (5  24*)- Ap- 
propriation OF  Water  Rights— Priobi- 
ties. 

Where  a  stream  measures  3*t/io«  cubic 
feet  of  water  per  second  at  low  water,  and  a 
subsequent  appropriator  for  a  mnnicipal  water 
supply  has  diverted  water  by  a  pipe  flowing 
"/loo  cubic  feet  per  second,  a  prior  applicant 
for  8  feet -per  second,  who  has  a  dairy  farm 
with  10  to  14  milch  cows,  4  horses,  and  6  hogs, 
and  wishes  to  use  the  water  for  domestic  and 
farm  power  purposes  and  domestic  supply,  will 
be  allowed  §2/10  cubic  feet  per  second,  the 
subsequent  appropriator  ^'/loo  cubic  feet  per 
second,  and  -  the  remainder  be  allowed  to  flow 
to  the  intake  of  the  prior  appropriator. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  16;  Dec  Dig.  i 
24.») 

Department  1.  Appeal  from  Circuit  Court, 
Tillamook  County ;  Percy  R.  Kelly,  Judge. 

Application  by  H.  Schollmeyer  for  permis- 
sion to  appropriate  the  waters  of  Bobs  creek, 
In  Tillamook  county.  From  a  decree  of  the 
circuit  court  affirming  a  dedsion  of  the  state 
water  board  refusing  the  application  as 
against  the  subsequent  application  of  one 
Anderson,  the  applicant  appeala    Modified. 

The  state  water  board  refused  the  applica- 
tion of  H.  Schollmeyer,  filed  February  25, 
1911,  for  permission  to  appropriate  the  wat- 
ers of  Bobs  creek,  flowing  through  bis  premi- 
ses In  Tillamook  county,  as  against  the  sub- 
sequent application  of  one  Anderson,  filed 
March  9, 1911,  to  appropriate  the  same  waters 
at  a  higher  point  of  diversion.  Aggrieved  by 
this  ruling,  Schollmeyer  appealed  to  the  cir- 
cuit court  of  Marlon  county,  Or.,  and,  from 
an  adverse  decision  there,  appeals  to  this 
court 

Ralph  R.  Dunlway  and  Will  R.  King,  both 
of  Portland  (King  &  Saxton,  of  Portland,  on 
the  brief),  for  appellant  A.  M.  Crawford, 
of  Salem,  and  M.  J.  Gersonl,  of  Nehalem,  for 
respondents. 

ribRNEJTT,  J.  [1]  Although  Bobs  creek 
runs  through  the  lands  of  the  petitioner, 
Schollmeyer,  and  the  diversion  worlu  which 
he  proposes  to  Install  would  be  entirely  upon 
his  own  land,  yet  he  cannot  claim  anything 
as  a  riparian  proprietor  in  this  proceeding. 
Because  he  seeks  to  appropriate  a  fixed 
amount  of  water  from  the  stream,  he  thereby 
waives  hlB  rights  as  a  riparian  proprietor 
and  must  stand  or  fall  In  this  proceeding  as 
an  appropriator.  Low  v.  Schaffer,  24  Or.  239, 
33  Pac.  678;  North  Powder  Co.  v.  Coughan- 
onr,  34  Or.  9,  64  Pac.  223;  Brown  v.  Baker, 
39  Or.  66,  66  Pac  799,  66  Pac  193;  Davis  v. 
Chamberlain,  51  Or.  304,  98  Pac  154 ;  Cavl- 
ness  V.  La  Grande  Irrigation  Co.,  60  Or.  410, 
110  Pac  731. 

[2]  SchoUmeyer's  application  was  for  eight 
cubic  feet  of  water  per  second  to  be  used,  as 
stated  In  his  petition,  for  "domestic  and  farm 
power  purposes  and  domestic  supplies."  The 
subsequent  petition  of  A.  C.  Anderson  was 
for  three  cubic  feet  per  second  to  be  applied. 
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aa  stated  tbereln,  to  "municipal  supply, 
♦  •  •  to  supply  the  city  of  Nehalem." 
His  application  filed  March  9,  1911,  contain- 
ed this  condition  added  thereto  under  date 
of  April  12,  1911:  "I  hereby  agree  for  my- 
self and  assigns,  that  all  my  right,  title  and 
Interest  In  and  to  the  waters  granted  in  this 
application,  and  the  works  constructed  there- 
under, will  be  transferred  to  the  city  of 
Nehalem  at  a  fair  and  reasonable  valuation 
at  any  time  that  the  city  of  Nehalem,  through 
its  proper  officers,  may  request;  and  I  fur- 
ther agree  that  the  state  engineer  may  In 
his  indorsement  to  the  application  limit  It 
in  accordance  with  the  provisions  of  tills 
stipulation."  It  appears  that  afterwards 
whatever  right  was  thus  Initiated  was  as- 
signed by  Anderson  to  a  private  corporation, 
the  Nehalem  Water  Company,  incorporated 
May  11,  1911.  As  shown  by  its  articles,  this 
concern  was  incorporated  "to  purchase,  own, 
possess,  acquire,  construct,  maintain,  operate, 
and  conduct  a  system  of  waterworks  to  sup- 
ply water  for  domestic  and  municipal  and 
power  purposes  and  uses  and  to  furnish  pow- 
er and  artificial  light  for  such  uses  and  pur- 
poses, including  dams,  dam  sites,  reservoirs, 
reservoir  sites,  tanks,  head  works,  pipe  lines, 
poles,  wires,  and  all  other  Incidental  construc- 
tions; to  lease,  purchase,  acquire,  possess, 
own,  mortgage,  hypothecate,  and  dispose  of 
water,  light,  power,  water  rights,  rights  of 
way  and  other  real  and  personal  property  in 
general  to  do  and  perform  every  and  all  act 
or  acts  necessary  or  convenient  or  incidental 
to  carry  into  effect  the  objects  aforesaid." 
These  are  all  the  parties  appearing  by  the 
record  to  have  any  interest  in  the  contro- 
versy before  us.  It  is  a  contest  between  a 
private  individual  on  one  hand  and  a  private 
corporation  on  the  other,  both  seeking  to  ac- 
quire paramount  rights  in  the  use  of  the 
waters  In  question.  This  serves  to  distin- 
guish this  case  from  that  of  McMinnviile  v. 
Howenstine,  56  Or.  451,  109  Pac.  81,  Ann.  Cas 
1912C,  193,  where  the  city,  acting  directly  in 
Its  own  right,  endeavored  by  eminent  domain 
to  condemn  the  use  of  certain  waters  fiowing 
across  the  lands  of  Howenstine.  There  Is  a 
marked  difference,  also,  between  this  case 
and  that  of  Booth-Kelly  Lbr.  Co.  v.  Eugene, 
136  Pac.  29,  where  the  dty  of  Eugene,  act- 
ing directly  In  its  own  right,  had  constructed 
a  canal  diverting  the  waters  of  the  McKenzle 
river  for  municipal  purposes.  In  some 
features  the  case  resembles  Cookinham  v. 
Lewis,  68  Or.  484,  114  Pac.  88,  115  Pac.  342, 
where  the  plaintiffs,  who  were  private  per- 
sons, essayed  to  appropriate  a  large  amount 
of  the  waters  of  Powder  river.  It  appeared 
that  they  had  no  immediate  use  for  the 
water,  and  that  their  project  was  evidently 
an  attempt  at  monopoly  so  as  to  be  in  a 
position  to  compel  the  purchase  of  water  from 
them  by  those  who  should  settle  on  certain 
arid  lands  which  could  be  Irrigated  only  by 


the  use  of  that  water.  That  being  an  Irriga- 
tion case,  the  court,  speaking  through  Mr. 
Chief  Justice  Eakin,  said:  "The  right  to  the 
beneficial  use  of  water  to  be  acquired  under 
the  permit  applied  for  •  •  •  Is  not  an 
opportunity  to  acquire  a  monopoly  of  the 
water  of  a  stream  for  promiscuous  sale,  but 
must  contemplate  a  use  upon  specific  lands 
which  •  *  •  shall  become  appurtenant 
to  the  land  to  which  It  is  applied."  The  same 
principle  should  be  applied  here.  Neither  the 
plaintiff  nor  the  private  corporation,  the  Ne- 
halem Water  Company,  ought  to  be  allowed 
to  monopolize  the  waters  of  the  creek  In 
question  or  to  obtain  more  than  can  be  rea- 
sonably applied  to  beneficial  uses. 

[3]  The  statute  mainly  applicable  to  the  con- 
troversy in  question  is  section  6627,  L.  O.  L., 
reading  as  follows:  "Upon  receipt  of  an  ap- 
plication, it  shall  be  the  duty  of  the  state 
engineer  to  make  an  Indorsement  thereon 'of 
the  date  of  its  receipt  and  to  keep  a  record  of 
the  same.  If  upon  examination  the  applica- 
tion is  found  to  be  defective,  it  shall  be  re- 
turned for  correction  or  completion,  and  the 
date  of,  and  reasons  for  the  return  thereof, 
shall  be  indorsed  thereon  and  made  a  record 
in  his  office.  No  application  shall  lose  its 
priority  of  filing  on  account  of  such  defects, 
provided  acceptable  maps  and  drawings  are 
filed  in  the  office  of  the  state  engineer  within 
thirty  days  from  the  date  of  said  return  to 
the  applicant.  All  applications  which  shall 
comply  with  the  provisions  of  this  act 
shall  be  recorded  in  a  suitable  book  kept 
for  that  purpose  and  it  shall  be  the  duty 
of  the  state  engineer  to  approve  all  appli- 
cations made  in  proper  form  which  con- 
template the  application  of  water  to  a  bene- 
ficial use,  but  when  the  proposed  use  con- 
flicts with  determined  rights,  or  Is  a  menace 
to  the  safety  and  welfare  of  the  public,  the 
application  shall  be  referred  to  the  board  of 
control  for  consideration.  It  shall  be  the 
duty  of  the  board  to  enter  an  order  directing; 
the  refusal  of  such  application,  if,  after  full 
hearing,  the  public  interest  demands.  An 
application  may  be  approved  for  a  less 
amount  of  water  than  that  applied  for,  if 
there  exists  substantial  reasons  therefor,  and 
in  any  event  shall  not  be  approved  for  more 
water  than  can  be  applied  to  a  beneficial  use. 
Applications  for  municipal  water  supplies 
may  be  approved  to  the  exclusion  of  all  sub- 
sequent appropriations,  if  the  exigencies  of 
the  case  demand  upon  consideration  and  or- 
der by  the  board  of  control."  As  Intcrpre- 
tated  by  Cookinham  v.  Lewis,  supra,  priori- 
ties in  appropriations  are  preserved  by  this 
statute.  It  is  there  said  that  "applications 
for  municipal  water  supplies  may  be  approv- 
ed to  the  exclusion  of  all  subsequent  appro- 
priations." Considering  all  these  things,  it 
is  apparent  that  no  precedence  is  given  to  a 
municipal  corporation  as  such,  as  against 
prior  claimants,  .\lthough  intending  to  sup- 
ply water  to  a  town  or  its  inhabitants,  no 
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prlTate  claimant  has  preference  over  another 
prior  In  time;  all  other  things  being  equaL 
It  is  only  when  the  contemplated  use  is  a 
menace  to  the  safety  and  welfare  of  the  pub- 
lic that  the  application  shall  be  referred  to 
the  board  of  control  for  consideration.  It 
would  seem  from  a  proper  construction  of 
this  section  that  priorities  of  appropriation 
constitute  a  species  of  property  in  the  pro- 
prietor which  cannot  be  taken  from  him  ex- 
cept by  the  right  of  eminent  domain  upon 
suitable  compensation  first  assessed  and 
tendered. 

[4,  (]  The  testimony  of  the  witnesses  at 
the  hearing  relates  mainly  to  the  availability 
of  water  supplies  from  various  streams  in 
the  neighborhood  of  Nehalem  dty  for  use  by 
that  municipality.  The  only  direct  action  of 
the  dty  itself  which  appears  in  the  record 
is  the  grant  of  a  franchise  to  the  Nehalem 
Water  Company  for  the  use  of  the  streets  in 
laying  its  pipes.  No  question  arises  on  the 
record  against  the  actual  priority  of  Scholl- 
meyer's  application.  The  only  accurate  evi- 
dence about  the  amount  of  water  in  the  creek 
is  found  in  the  report  of  the  engineer  of  the 
water  board  who  measured  the  stream.  It 
seems  that,  prior  to  the  hearing  before  the 
water  board,  the  company  installed  Its  works, 
diverting  the  water  from  a  point  above 
Schollmeyer's  premises  by  a  pipe  flowing 
'Vioo  cubic  feet  per  second.  Under  these 
conditions,  depleted  by  the  amount  of  water 
flowing  through  the  pipe,  the  stream  meas- 
ured 3'/io  cubic  feet  of  water  per  second,  on 
September  20,  1911,  at  the  proposed  point  of 
diversion  by  Schollmeyer.  This  seems  to  ie 
the  condition  of  the  stream  at  the  season  of 
low  water.  The  testimony  shows  that  the 
petitioner  has  a  dairy  farm  on  which  he 
keeps  from  10  to  14  milch  cows,  4  horses, 
and  e^hogs.  This  is  the  average  number  of 
bis  domestic  animals.  His  contemplated  ap- 
propriation, as  stated  In  his  application,  was 
for  domestic  and  farm  power  purposes  and 
domestic  supplies.  With  32/10  cubic  feet  per 
second  to  be  diverted,  as  stated  in  Scholl- 
meyer's petition,  the  engineer  computes  that 
It  would  furnish  8V10  theoretical  horse  pow- 
er. From  a  careful  consideration  of  the  tes- 
timony, it  is  believed  that  thi.s  would  be  suffl- 
dent  for  all  reasonable  and  practical  uses  on 
a  farm  like  Mr.  Schollmeyer's,  with  the 
amount  of  stock  described,  and  that  his  ap- 
plication should  be  approved  for  not  more 
than  Uiat  amount.  Although  the  city  of  Ne- 
balem  is  not  directly  involved  on  the  record, 
.vet  the  situation,  as  shown  by  the  testimony, 
constitutes  a  substantial  reason  in  our  es- 
timation for  appro\-ing  Schollmeyer's  request 
for  a  less  amount  than  he  applied  for.  Be- 
lieving, therefore,  that  the  statute  oouteiu- 
plates  the  recognition  of  priorities  in  applica- 
tions to  appropriate  water,  and  that  the 
amount  here  allowed  is  sufficient  for  all  prac- 
tical purposes  contemplated  by  the  applica- 


tion of  Schollmeyer,  the  decree  of  the  cir- 
cuit court  will  be  modified  so  as  to  i)ermlt 
Schollmeyer,  as  a  first  appropriator,  to  take  a 
constant  supply  of  32/10  cubic  feet  of  water 
per  second  at  his  point  of  diversion,  as  de- 
scribed in  his  application ;  that  the  Nehalem 
Water  Company,  as  successor  in  interest  to 
A.  G.  Anderson,  the  original  applicant,  be 
allowed  to  appropriate  at  Its  iwint  of  diver- 
sion I'/ioo  feet  per  second  of  the  surplus 
water  remaining  after  Schollmeyer's  appro- 
priation; and  that  the  then  resulting  remain- 
der be  allowed  to  flow  down  to  the  proposed 
Intake  of  the  petitioner,  Schollmeyer. 

The  decree  of  the  circuit  court  is  thus  mod- 
fled,  without  allowing  costs  or  disbursements 
In  this  court  to  either  party. 

McBRIDE,  C.  J.,  and  MOORE  and  BA>t 
SET,  JJ.,  concur. 


MYERS  T.  PORTLAND  RX.,  LIGHT  &  POW- 
ER CO. 
(Supreme  Court  of  Oregon.    Jan.  20,  1914.) 

1.  Mabtkb  and  Skbtant  ({  285*)— Injubies 
TO  Skbyakt  —  Acnons  —  Qckstionb  roB 

JUBT. 

In  an  action  for  the  death  of  an  employe 
in  an  electric  plant,  evidence  held  to  present  a 
question  for  tJie  jory  whether  the  death  was 
caused  by  an  electric  shock. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  JJ  1002,  1003,  1007,  1008, 
lOia,  1036,  1043,  IOCS;   Dec.  Dig.  {  288. •] 

2.  Mastkb  and  Sebvant  (8  125*)  —  INjueies 
TO  Sbbvant— Care  Required  of  Mabteb. 

A  corporation  operatine  an  electric  plant 
is  presumed  to  know  all  of  the  conditionB  there 
that  would  be  known  to  an  electridan,  or  is 
negligent  in  not  knowing,  and  is  charged  with 
the  knowledge  of  its  head  electridan, 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  81  243-251;  Dec.  Dig.  8 
125.*] 

3.  Master  and  Servant  (|  286*)— Injuries 
TO  Servant  —  Actions  —  Questions  fob 

JUBT. 

In  an  action  for  the  death  of  an  employ^ 
in  an  electric  plant,  evidence  held  to  present 
questions  for  the  jury  whether  conditions  were 
dangerous  to  decedent,  or  whither  defendant 
was  negligent  in  permitting  the  conditions  or 
allowing  decedent  to  work  there. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §8  1001,  1006,  1008.  1010- 
1015,  l6l7-10.S3,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  8  286.*] 

4.  Mabtkb  and  Servant  (88  101, 102*)— Inju- 
BIE8  to  Sebvart— Cabb  Rbquibbd  of  Mab- 
teb. 

The  degree  of  care  required  of  a  master 
increases  in  proportion  to. the  increased  dan- 
ger, and  in  the  use  of  such  a  dangerous  element 
as  electridty  the  highest  degree  of  care  is  re- 
quired. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  135,  171,  174,  178-184, 
192;   Dec.  Dig.  88  101.  102.*] 

Department  No.  2.  Appeal  from  Circuit 
Court,  Multnomah  County;  Robert  O.  Mor- 
row, Judge. 

Action  by  W.  W.  Myers,  administrator  of 


'For  other  cues  Me  eame  topic  and  lectlon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key -No.  Berlee  *  Ilep'c4ad«ni        t 

Digitized  by  LjOOQIC 


214 


138  PACIFIC  REPORTER 


(Or. 


tbe  estate  of  Edward  Swanson,  against  the 
Portland  Railway,  Light  ft  Power  Company. 
From  a  Judgment  of  nonsuit,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

This  is  an  action  to  recover  damages  for 
the  death  of  Edward  Swanson,  alleged  to 
have  been  caused  by  an  electric  shock  r^ 
cdred  by  bim  while  in  the  employ  of  the  de- 
fendant. Defendant  was  engaged  in  develop- 
ing, storing,  and  transmitting  electricity 
for  commercial  purposes,  at  Cazadero,  Clack- 
amas county,  Or.,  and  at  the  time  of  the 
death  of  Swanson  was  testing  new  machines, 
using  three  wooden  tanks  filled  with  water 
for  that  purpose,  in  each  of  which  were  hung 
three  blades  through  which  the  current  was 
conducted.  Upon  such  blades  and  upon  the 
water  In  which  they  were  submerged  salt 
was  at  intervals  deposited  for  the  purpose  of 
increasing  ibe  resistance  to  the  current. 
Swanson  had  been  employed  by  tbe  defend- 
ant mixing  concrete,  and  had  no  knowledge 
of  electricity  or  experience  in  handling  the 
same,  nor  did  he  know  the  dangers  of  high 
voltages,  of  which  fact  defendant  was  aware. 
He  was  directed  to  deposit  salt  In  the  water 
at  the  blades  as  needed.  Of  the  three  blades 
hong  in  tbe  tank  one  was  near  each  end  and 
one  In  the  middle.  The  tanks  were  15  feet 
long,  5  feet  high,  and  4  or  5  feet  wide. 
Twenty-three  hundred  volts  of  electricity 
were  being  conducted  into  the  tank,  which 
would  cause  the  water  to  boil  in  the  vicinity 
of  tbe  blades,  and  when  bo  boiling  would 
leak  ont  over  tbe  top  of  and  through  the 
tank  to  the  ground.  It  was  decedent's  duty 
to  throw  salt  on  each  of  these  blades,  and 
while  so  employed,  on  February  26,  1910,  he 
was  found  dead,  lying  face  downward  near 
the  end  of  the  tank  farthest  from  tbe  power 
honsfc  On  the  trial,  at  the  close  of  plain- 
tiff's evidence,  on  motion  of  defendant,  a 
Judgment  of  nonsuit  was  granted,  and  plain- 
tifl  appeals. 

Franklin  Korell  and  Jerry  Bronaugb,  botb 
of  Portland  (Gilbert  Hedges,  of  Oregon  City, 
on  the  brief),  for  appellant.  Harrison  Allen, 
of  Portland  (Griffith,  Lelter  &  Allen,  of  Port- 
land, on  ttie  brief),  for  respondent 

EAKIN,  J.  (after  stating  the  facta  as 
above).  [1]  Electricity  is  a  name  given  to 
tbe  cause  of  a  series  of  phenomena  exhibit- 
ed by  various  substances,  and  also  to  the 
phenomena  themselves.  Its  true  nature  is 
not  well  understood-  15  Cyc.  467.  It  is  said 
in  Spensley  v.  Lancashire  Ins.  Co.,  64  Wis. 
433,  442,  11  N.  W.  894,  898:  "We  are  totaUy 
ignorant  of  the  nature  of  this  cause  (elec- 
tricity)— whether  •  •  ♦  a  material  agent 
or  merely  a  property  of  matter.  •  •  • 
Electricity,  when  accumulated  In  large  quan- 
tities, becomes  an  agent  of  producing  the 
most  sudden,  violent  and  destructive  ef- 
fects." The  Americana  says  tbe  electric 
shock  causes  delirium  of  the  heart  muscles, 
which  results  In  a  stoppage  of  that  organ. 


and  death  is  Instantaneons.  Delser  on  tbe 
Law  of  Conflicting  Uses  of  Electricity  and 
Electrolysis,  {  81,  says:  "The  principle  Is 
becoming  generally  recognized  that  electric- 
ity must  take  its  place  with  other  agents 
recognized  to  be  dangerous  per  se.  From 
this  results  the  proposition  that  the  person 
who  employs  electricity  for  his  own  benefit 
is  almost  an  Insurer  that  no  harm  will  come 
to  other  individuals  through  its  use; 
•  •  •  that  there  is  an  underlying  con- 
dition imposed  for  the  protection  of  the  pnb- 
Ilc  upon  an  undertaking  of  such  a  nature, 
which  is  not  yet  in  its  final  stages  of  develop- 
ment, and  may  involve  undiscovered  dan- 
gers, which  it  would  not  be  fair  to  throw 
upon  the  public."  See  Midwood  &  Co.,  Ltd., 
V.  Manchester  Corporation,  L.  R.,  2  K.  B. 
(1005)  602.  Electricity  Is  a  highly  subtle.  Im- 
ponderable fluid.  It  cannot  be  seen,  and  Its 
presence  or  Influence  is  only  known  by  Its 
effect;  and  much  that  we  know  about  It 
may  be  called  mere  inferences,  yet  they  are 
now  so  definite  and  actual  that  they  are  rec- 
ognized facts.  We  do  not  doubt  that  a  man 
is  shot  when  he  Is  seen  to  fall  under  certain 
conditions  and  we  see  the  wound,  nor  do  we 
require  proof  that  some  one  saw  the  bullet 
leave  the  gun  and  penetrate  the  body.  We 
simply  infer  it  from  the  circumstances, 
though  no  one  can  say  from  the  wound  alone 
that  It  was  made  by  the  bullet  We  assume 
or  Infer  so  from  the  surrounding  circum- 
stances, and  yet  we  base  many  other  infer- 
ences upon  that  assumption.  In  other  words, 
we  accept  the  first  Inference  as  a  tact,  and 
so  we  must  do  in  the  case  of  electricity. 
We  take  It  as  a  fact  that  a  man  received  an 
electric  shock  when  we  see  the  effects  of 
such  a  shock  in  the  movements,  conditions, 
and  results.  Although  exceptions  were  taken 
to  many  rulings  of  the  court  in  relation  to 
the  evidence  of  such  conditions,  they  are 
not  brought  here  as  errors,  and  we  can  con- 
sider only  the  motion  for  nonsuit,  and  we 
think  from  the  circumstances  disclosed  by 
the  evidence  as  to  conditions  in  the  locality 
of  the  prostrate  body  of  decedent,  the  sud- 
denness of  the  death,  and  the  marks  on  the 
body,  that  it  was  a  question  to  be  submitted 
to  the  Jury  as  to  whether  the  death  was 
caused  by  an  electric  shock.  The  decedent 
had  not  been  out  of  the  view  of  fellow  work- 
men to  exceed  two  minutes  when  his  body 
was  found.  They  seemed  to  have  been  fear- 
ing such  an  occurrence.  Bower,  defendant's 
expert  electrician,  testified  that  if  decedent 
had  touched  the  tank  while  standing  on  tbe 
ground  be  might  have  formed  a  circuit  from 
the  top  of  the  tank  to  the  ground  and  receiv- 
ed some  slight  shock;  that  there  were  2,300 
volts  of  electrfcity  being  put  into  the  tank; 
that  water  is  a  conductor  of  electricity,  and, 
when  salt  is  applied,  the  water  is  a  much 
better  conductor;  that  wet  wood  and  damp 
ground  are  also  conductors  of  the  current; 
that  the  water  was  escajjdng  from  the  tank 
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and  over  the  top  of  It,  and  that  the  metera 
with  which  be  was  testing  the  load  on  the 
wires  woald  not  Indicate  the  escape  of  snch  a 
current  that  would  give  one  a  shock;  that 
the  escape  of  such  a  current  would  not  cause 
much  resistance ;  that  It  takes  very  little  cur- 
rent to  kill  a  man ;  that  a  current  that  would 
kill  one  man  might  not  severely  hurt  an- 
other; that  when  found  the  body  was  lying 
face  downward  near  the  end  of  the  tank 
farthest  from  the  power  house,  between  the 
tank  and  the  corrugated  Iron  house ;  that  the 
decedent  had  Just  gone  there  to  put  salt  In 
the  tank ;  that  the  blade  on  which  he  bad  to 
throw  salt  was  two  feet  from  the  end  of 
the  tank.  Bower  recdlved  a  shock  In  that 
ridnity.  The  same  afternoon  Pendergast  al- 
so received  one,  evidently  from  the  ground 
alone,  at  a  point  eight  feet  distant  Be  says 
he  was  afraid  of  the  ground ;  that  he  was  not 
there  again  after  he  got  the  shock,  once  be- 
ing enough  for  him ;  that  he  had  the  current 
shut  off  before  he  would  go  to  the  body ;  that 
he  was  near  the  door  of  the  corrugated  Iron 
house  when  he  got  the  shock,  between  It  and 
the  tank ;  thinks  he  got  too  close  to  the  tank. 
This  was  In  the  vldnlty  of  where  the  body  of 
decedent  was  found.  A  Juror  asked  witness 
Ijarson,  an  expert  electrician:  "If  the  water 
in  the  tank  bolls  over  (from  the  effects  of 
the  electric  current  sent  In  to  the  blades  In 
the  tank)  and  runs  down  along  the  side  of 
the  tank,  and  makes  a  circuit  with  the 
ground,  la  It  possible  for  a  man  to  get  a 
shock  then?'  The  witness  answered:  "It 
Is  pretty  hard  to  say.  It  depends  on  the  cir- 
cumstances. It  is  possible,  but  it  is  hardly 
probable" 

[2-4]  There  is  no  question  Involved  here 
of  the  negligence  of  fellow  servants.  No 
fellow  servant  had  anything  to  do  with  the 
circumstances  leading  up  to  the  death.  It  is 
a  question  whether  the  place  was  safe,  and 
whether  decedent  had  been  warned  of  the 
danger.  Otlie  place  where  the  body  was 
fonnd  was  at  the  exact  point  where  he  should 
hare  been  in  order  to  put  salt  on  the  blade 
farthest  from  the  power  house.  The  defend- 
ant corporation  Is  presumed  to  know  of  all 
the  conditions  there  that  would  be  known  to 
an  electrician,  or,  if  not,  then  it  was  negli- 
gent in  not  knowing.  It  Is  charged  with 
what  was  within  the  knowledge  of  its  head 
electrician.  These  conditions  were  the  nec- 
essary result  of  the  undertaking  being  car- 
ried on  In  the  manner  it  was  being  done,  and 
it  was  a  question  for  the  Jury  whether  the 
conditions  were  dangerous  to  decedent,  or 
whether  defendant  was  negligent  in  permit- 
ting the  conditions  or  In  allowing  decedent 
to  work  there.  There  is  no  suggestion  in  the 
evidence  of  contributory  negligence.  The  de- 
gree of  care  required  of  an  employer  increas- 
es in  proportion  to  the  increased  degree  of 
the  danger.  In  the  use  of  such  a  dangerous 
element  as  electricity  the  highest  degree  of 
caie  is  required.    IS  Cyc.  472;    10  Am.  & 


Eng.  Ena  of  Law,  873;  Macon  v.  Paducah 
St  R.  Co.,  110  Ky.  680,  62  S.  W.  496,  23  Ky. 
Law  Rep.  46;  Haynee  v.  Ralegh  Gas  Co., 
114  N.  C.  203,  10  S.  E.  344,  26  L.  R.  A.  810,  41 
Am.  St  Rep.  786.  In  a  note  to  Hebert  v. 
Lake  Charles  Ice,  eta,  Co.,  Ill  La.  622,  36 
South.  731,  64  L.  R.  A.  101,  contained  in  100 
Am.  St  Rep.  616,  it  is  said :  "Tbe  terms  'due 
care"  and  'ordinary  diligence,'  as  used  In  the 
law  of  negligence,  are  relative  terms,  and 
mean  a  degree  of  care  commensurate  with 
the  danger  involved.  In.  the  control  and 
management  of  an  exceedingly  dangerous 
agency,  such  as  electricity,  the  law  exacts  a 
corresponding  degree  of  skill  and  diligence." 
In  Macon  v.  Paducah  St  Ry.  Co.,  supra,  it 
is  said :  "It  has  been  repeatedly  held  by  this 
court  that  persons  using  electricity  either 
for  lighting  or  for  propelling  cars,  or  other 
business,  must  exercise  the  highest  degree  of 
care  for  the  protection  of  all  persons  in  all 
places  where  such  persons  have  a  right  to  be. 

*  *  *  No  person  undertook  to  state  as  a 
matter  of  fact  bow  tbe  electricity  reached 
the  downhanging  wire,  nor  do  we  deem  it  a 
matter  of  imxKirtance  in  this  cahe.  *  •  * 
It  is  certain  that  if  the  wire  in  question  had 
not  been  hanging  down,  the  injury  would  not 
have  occurred."  It  may  be  that  this  is  ap- 
plying the  rule  of  res  Ipsa  loquitur.  The  rule 
does  not  necessarily  presume  negligence  from 
the  mere  fact  of  injury,  but  rather  that  it 
may  be  inferred  from  the  facts  and  circum- 
stances disclosed  in  tbe  absence  of  evidence 
showing  that  it  occurred  without  the  fftult  of 
the  defendant  As  said  by  Justice  Wolverton 
in  Boyd  V.  Portland  €}eneral  Elea  Co.,  41 
Or.  338,  68  Pac  810:  "The  •  •  •  rule  is 
therefore  bom  of  necessity,  and  entails  the 
burden  upon  the  defendant  of  showing  due 
care  when  tbe  facts  are  within  his  exclusive 
knowledge,  ao  that  the  plaintiff  cannot  rea- 
sonably be  expected  to  know  or  prove  them. 
There  must  be  something,  however,  in  the 
facts  proven  in  each  case,  that  speak  of  the 
negligence  of  the  defendant;  and  the  ques- 
tion to  be  propounded  and  solved  In  every 
such  case  is.  Do  the  proofs  speak  through  in- 
ference and  presumption  of  the  negligent 
conduct  of  the  defendant?"  Chief  Justice 
Bean,  in  the  case  of  Boyd  v.  Portland  Elec- 
tric Co.,  40  Or.  128,  68  Pac.  676,  57  L.  R  A. 
619,  says :  "But  there  are  instances  in  which 
proof  of  an  accident  and  the  manner  of  its 
occurrence  is  sufficient  to  make  a  prima  facie 
case,  and  to  cast  the  burden  on  the  defend- 
ant to  show  that  it  occurred  without  fault  on 
his  part  As  a  general  rule,  where  the  thing 
which  causes  the  injury  Is  shown  to  be  under 
the  management  of  the  defendant,  and  the 
accident  is  such  as  in  the  ordinary  course  of 
events  would  not  happen  if  he  had  used  prop- 
er care,  it  affords  reasonable  evidence,  in  the 
absence  of  a  satlafactoiy  explanation  that 
the   accident  arose  from   a   want  of  care. 

*  *  *  This  doctrine  is  held  applicable  in 
actions  tor  Injuries  received  from  contact 
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with  a  live  dectrtc  wire  In  a  public  street 
Electricity  Is  a  dangerous  element,  and  those 
who  make  merchandise  of  It  are  legally 
bound  to  exercise  that  degree  of  care  that 
will  render  its  use  reasonably  safe;  and,  as 
the  wires  which  convey  It  cannot  safely  be 
permitted  within  reach  of  travelers,  a  pre- 
sumption arises,  when  they  are  found  out  of 
their  proper  place,  that  those  having  them  In 
charge  have  been  negligent  •  »  •  The 
defendant  contends,  however,  that  as  the 
complaint  In  hand  avers  that  the  wire  which 
caused  the  injury  was  weak  and  defective, 
and  insufficiently  stretched  and  fastened,  the 
plalntUf  was  obliged  to  point  out  by  his  tes- 
timony some  defects  In  the  particulars  al- 
leged. But  we  are  unable  to  concur  In  this 
view.  The  doctrine  of  'res  ipsa  loquitur'  al- 
luded to  Is  a  mere  rule  of  evidence.  •  •  ♦ 
It  proceeds  on  the  theory,  as  the  term  Im- 
plies, that  the  happening  of  an  accident  un- 
der certain  circumstances  Is  of  Itself  prima 
fade  evidence  of  negligence,  and,  when  there 
Is  evidence  of  the  particular  negligence 
charged  In  the  complaint,  the  plaintiff  is 
entitled  to  Invoke  the  rule." 

We  conclude  that  it  was  error  for  the  court 
to  grant  the  Judgment  of  nonsuit.  The  cause 
IS  reversed  for  further  proceedings. 

McBRIDB,  C.  X,  and  BEAN  and  McNART, 
JJ.,  concur. 


2ASTMAN  T.  JBNNINGS-McRAB  LOGGING 
CO. 

(Supreme  Court  of  Oregon.    Jan.  20,  1914.) 

1.  NBOLIQBBrCB    (|    108*)  —  AonORS  —  COM- 
PI^AINT. 

Complaint  for  the  destruction  of  timber  by 
fire  caused  by  the  acts  and  omissions  of  defend- 
ant held  to  state  a  canse  of  action. 

[Ed.  Note.— For  other  cases,  »ee  Negligence, 
Cent  Dig.  f{  174,  176,  179,  180:  Dec.  Dig.  { 
108.»] 

2.  Negliobnck    (I    119*)  —  Actions  —  Issues 
AND  Pboof. 

Where  a  complaint  seeks  recovery  for  the 
destruction  of  standing  and  growing  timber  only, 
by  fire,  evidence  of  the  burning  of  dead  and 
down  timber  la  reversible  error,  under  L.  O.  L. 
i  67,  requiring  the  complaint  to  contain  a  plain 
and  concise  statement  of  the  facts  constituting 
the  canse  of  action,  section  725.  requiring  the 
evidence  to  correspond  with  the  substance  of 
the  allegations,  and  to  be  relevant  to  the  ques- 
tions in  dispute,  and  section  726  requiring  each 
party  to  prove  his  own  affirmative  allegations 
that  are  denied  by  the  other  party,  though  sec- 
tion 64  abolishes  all  forms  of  pleading  in  ac- 
tions at  law. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §i  200-216;   Dec.  Dig.  {  119.*] 

3.  Statotes  (S  117*)- Sdbjects  and  Titlks— 
Scope  of  Title. 

The  title  of  Laws  1911,  p.  475,  "An  act 
for  the  protection  of  the  forests  of  the  state  of 
Oregon;  to  prevent  and  suppress  forest  fires," 
etc.,  includes  the  provisions  of  section  13,  re- 
lating to  civil  remedies,  and  is  not  violative  of 
Const  art  4,  §  20,  providing  that  every  act 
shall    embrace   bnt   one   subject,   and   matters 


properly   connected   therewith,    wUcfa  snbject 
shall  be  expressed  in  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  154-157;  Dec.  Dig.  {  117.*] 

4.  CONSTITDTIONAI,  LAW  ($§  247,  303*)— DAM- 
AGES (I  227*)— Equal  Protection  op  Law 
—Due  Process  ok  Law— Double  Damages. 

Laws  1011,  p.  481,  {  13,  providing  for 
double  damages  for  injuries  from  a  fire  caused 
by  the  malice,  willfulness,  or  negUgence  of  an- 
other, is  not  unconstitutional  as  denying  equal 
protection  of  the  law,  nor  as  taking  property 
without  due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constita- 
tionai  Law,  Cent  Dig.  §S  703,  863-866;  Dec. 
Dig.  §8247,  303  ;•  Damages,  Cent  Dig.  {{  574, 
675;    Dec.  Dig.  {  227.»} 

5.  CONSTITUTIONAI,  IiAW  (f  302*)  —  Negli- 
OENCE  (J  18*)— DU»  PbOCESS  OF  LAW— DAM- 
AGES. 

Laws  1911,  p.  481,  g  13,  authorizing  the  re- 
covery, from  one  from  whose  land  fire  escapes 
accidentally  or  unavoidably,  of  actual  damages. 
Is  invalid  as  a  taking  of  property  without  due 
process  of  law,  in  violation  of  Const  IT.  S. 
Amends.  6,  14. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  H  851-856;  Dec.  Dig.  { 
302;*  Negligence,  Cent  Dig.  §  23;  Dec.  Dig. 
{  18.*] 

Department  L  Appeal  from  Circuit  Court, 
Columbia  County;   J.  A.  Ealtin,  Judge. 

Action  by  L.  B.  Eastman  against  the  Jen- 
nlngs-McRae  Logging  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

This  Is  an  action  at  law  to  recover  dam- 
ages for  the  destruction  of  timber  by  fire,  al- 
leged to  have  been  caused  by  the  negligence 
of  the  defendant  The  plaintiff  recovered  In 
the  court  below  a  verdict  for  $1,400,  and  a 
Judgment  for  $2,800  (double  the  ajmoimt  of 
the  verdict).  The  defendant  appeals.  The 
facts  are  stated  in  the  opinion  of  the  court 

A.  B.  Clark,  of  PorUand  (T.  H.  Ward  and 
M.  H.  Clark,  both  of  Portland,  and  Dillard 
&  Day,  of  St -Helens,  on  the  brief),  for  ap- 
pellant Claude  M.  Johns,  of  Portland,  Will 
R.  King,  of  Washington,  D.  C.  (C.  A.  Johns 
and  King  &  Saxton,  all  of  Portland,  on  the 
brief),  for  respondent 


RAMSEY,  J.  This  Is  an  action  to  recover 
damages  for  the  destruction  of  timber  by 
fire,  alleged  to  have  been  caused  by  the  will- 
ful and  negligent  acts  and  omissions  of  the 
defendant  The  defendant  Is  a  corporation, 
and,  when  the  damages  claimed  are  alleged 
to  have  occurred,  it  owned  and  possessed  real 
property  situated  In  section  23,  township  7 
north,  range  6  west  of  the  Willamette  Merid- 
ian, and  was  engaged  in  cutting  from  said 
premises  for  the  purpose  of  sale  sawlogs,  and 
In  so  doing  employed  a  large  number  of  men. 
The  plaintiff,  at  the  same  time,  owned  and 
possessed  the  S.  %  of  the  N.  E.  %  and  the 
E.  %  of  the  S.  E.  Vi,  of  section  36  In  town- 
ship 7  north,  range  5  west  of  the  Willamette 
Meridian. 


*For  other  ca.ses  see  same  topic  and  section  NUMBSK  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  8erie»-^  Rep'r  Ind ez«a 
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The  complaint  alleges,  that,  at  all  times 
mentioned  In  tbe  complaint,  there  was  stand- 
ing  and  growing  Uv/tber  on  the  premises  of 
the  plalotlfl,  above  described,  consisting  of, 
among  other  things,  flr  and  cedar,  and  that 
the  cedar  standing  and  growing  on  said  prem- 
ises, as  aforesaid,  was  of  the  probable  and 
reasonable  value  of  $3,000,  and  that  the  flr 
ttanding  and  growing  on  said  premises,  as 
aforesaid,  was  of  the  probable  value  of  $1,- 
500.  The  complaint  alleges,  also,  that  on  or 
about  August  30,  1911,  and  while  so  engaged 
in  cutting  logs,  the  defendant  kindled  and 
started  a  flre  on  Its  own  premises  above  de- 
scribed, and  did  thereafter  and  on  or  about 
the  same  day  wUlfully,  carelessly,  and  negli- 
gently suffer  and  permit  the  said  flre  to  bum 
and  smolder,  and  carelessly,  willfully,  and 
negligently  suffer  and  permit  the  said  flre  so 
started  on  its  own  premises  to  escape  from 
its  own  lands  to  and  upon  the  lands  of  the 
plaintiff,  and  did  thereby  willfully,  careless- 
ly, and  negligently  bum  and  destroy  any  and 
all  of  the  standing  cedar  timber  upon  the 
premises  of  the  plaintiff  to  and  of  the  value 
of  13,000,  and  did  damage  the  standing  flr 
tinier  upon  the  premises  of  the  plaintiff  to 
and  of  the  value  of  $1,000,  and  by  reason 
thereof  the  plaintiff  has  been  and  Is  now 
suffering  actual  damages  of  and  to  the  sum 
of  $1,000.  The  said  complaint  alleges,  also, 
that  the  said  fire,  which  so  burned  and  de- 
stroyed the  property  of  the  plaintiff,  as  afore- 
said, was  the  result  of  the  carelessness,  wUl- 
fnlness,  and  negligence  of  the  defendant  here- 
in, and  by  reason  thereof  the  said  defendant 
Is  liable  to  the  plaintiff  for  double  damages 
therefor,  said  double  damages  amounting  to 
$8,000.  The  complaint,  alleges,  also,  that 
the  defendant  on  or  about  August  30,  1911, 
kindled  and  set  a  flre  on  its  own  said  premises, 
and  did  willfully,  carelessly,  and  negligently 
suffer  and  permit  the  said  flre  to  bum  and 
spread,  and  did  willfully,  carelessly,  and  neg- 
ligently communicate  the  said  flre  to  and  up- 
on the  plaintiff's  said  lands,  and  did  will- 
fnlly,  carelessly,  and  negligently,  communicate 
the  said  flre  to  and  upon  the  plaintiff's  said 
lands,  and  did  wiUfuUy,  carelessly,  and  neg- 
ligently bum  and  destroy  the  plaintiff's  said 
property,  to  the  plaintilTs  actual  damage  in 
the  sum  of  $4,000,  and  by  reason  thereof  the 
plaintiff  is  entitled  to  have  and  recover  from 
the  defendant  double  damages,  amounting  to 
$8,000,  contrary  to  the  form  of  the  statute. 
The  answer  admits  that  the  defendant  is  a 
corporation;  that  the  plaintiff  is  the  owner 
and  possessed  of  said  real  property;  that 
there  was  growing  on  the  lands  claimed  by 
the  plaintiff  some  flr  and  cedar  timber;  that 
the  said  cedar  was  worth  not  to  exceed  $100, 
and  said  flr  was  worth  not  exceeding  $100; 
that  the  defendant  was  engaged  in  cutting 
and  removing  logs  from  its  premises,  and  in 
so  doing  employed  a  considerable  number  of 
men,  and  that  the  defendant  owned  the  real 
premises  referred  to  in  the  complaint    The 


answer  denied  all  other  allegatioiu  of  the 
complaint. 

The  Jury  found  a  general  verdict  for  the 
plaintiff  in  the  sum  of  $1,400.  The  Jury  found, 
also,  specially,  that  said  flre  did  not  escape 
through  the  willfulness  of  the  defendant,  but 
that  it  did  escape  through  the  negligence  of 
the  defendant.  The  court  below,  when  the 
trial  began,  required  the  plaintiff  to  elect 
whether  he  would  proceed  under  the  common 
law  or  under  the  statute,  and  the  plaintiff 
elected  to  proceed  under  the  statute. 

Before  the  trial  began,  but  after  the  fllii^ 
of  the  answer,  the  defendant  presented  a  de- 
murrer to  the  complaint  alleging  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  under  chapter 
278  of  the  Laws  df  1911.  The  demurrer  was 
overruled. 

[1]  1.  Without  going  into  details,  we  will 
say  that  we  think  that  the  complaint  states  a 
cause  of  action  under  said  statute. 

[2]  2.  L.  B.  Eastman  was  called  as  a  wit- 
ness in  his  own  behalf,  and  various  questions  ■ 
were  asked  him  about  the  cedar  on  bis 
land  that  was  destroyed  or  injured  by  the 
flre.  Counsel  for  the  defendant  objected  to 
all  testimony  with  reference  to  the  value  of 
timber  that  was  down  and  severed  from  the 
land  as  irrelevant  and  immaterial.  This  ob- 
jection was  made  to  the  evidence  of  this  wit- 
ness and  to  the  evidence  of  other  witnesses 
that  testifled  in  relation  to  the  timber  that 
was  destroyed  or  injured  by  the  flre.  These 
objections  were  properly  made,  and  the  rea- 
sons for  the  objections  were  fully  stated; 
but  all  objections  made  to  proving  that  the 
plaintiff  was  damaged  by  burning  and  injur- 
ing timber  that  was  dead  and  lying  on  the 
ground  at  the  time  it  was  burned  and  prior 
thereto  were  overruled  by  the  court,  and 
these  ruUngs  were  duly  excepted  to. 

The  witness  Eastman  testified  inter  alia, 
that  the  down  cedar  was  better  than  that 
standing,  and  worth  as  much,  and  that  about 
a  million  feet  of  cedar  was  burned.  He 
testifled,  also,  that  most  of  it  was  down  and 
dead,  and  that  there  was  not  enough  of  live 
timber  to  talk  about,  and  that  cedar  was 
worth  $2.40  per  thousand  feet  The  evidence 
for  the  plaintiff  shows  that  nearly  all  of  the 
timber  that  was  burned  or  injured  by  the 
fire  was  dead  timber  and  lying  on  the  ground 
at  the  time  that  the  flre  reached  it,  and  prior 
thereto.  All  such  evidence  was  objected  to, 
and  the  trial  court  overruled  all  such  objec- 
tions, and  proper  exceptions  were  taken,  and . 
these  rulings  present  one  of  the  main  Ques- 
tions for  consideration. 

The  complaint  does  not  allege  that  any 
dead  timber,  or  timber  lying  on  the  ground, 
was  destroyed  or  injured.  It  does  not  men- 
tion any  timber,  excepting  standing  and 
growing  timber.  Paragraph  111  of  the  com- 
plaint alleges  that  at  all  the  times  of  which 
the  plaintiff  complains,  "there  was  standing 
and  growing  timber  on  the  premises  of,  the       . 
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plaintiff  •  •  •  conslsttng  of  •  •  •  flr 
and  cedar,"  and  paragraph  V  of  the  com- 
plaint alleges  inter  alia,  that  the  plaintiff 
"kindled  and  started  a  fire  on  Its  own  prem- 
ises," and  did  negligently  "suffer  and  permit 
the  said  Are  to  burn  and  smolder,  ♦  »  ♦ 
and  did  negligently  suffer  and  permit  the  Are, 
so  started  on  Its  own  premises,  to  escape  from 
its  own  lands  to  and  upon  the  lands  of  the 
plaintiff,  and  did  thereby  •  *  •  negli- 
gently bum  and  destroy  any  and  all  of  the 
standinff  cedar  timber  upon  the  premises  of 
the  plaintiff,  •  •  •  and  did  damage  to 
the  gtandinff  fir  upon  the  premises  of  the 
plaintiff,"  etc.  For  the  damage  caused  by 
burning  the  standing  cedar  and  the  injury  to 
the  standing  fir,  the  plaintiff  alleges  that  he 
was  damaged  in  the  sum  of  $4,000.  There  Is 
nothing  in  the  complaint  indicating  that 
there  was  on  the  plaintiff's  premises  any 
dead  cedar  or  flr,  or  any  timber  excepting 
standing  and  grotoing  timber.  There  is  no 
allegation  that  anything  but  standing  and 
growing  timber  was  damaged  by  the  fire. 

Section  64,  L.  O.  L.,  abolished  all  forms 
of  pleading  in  actions  at  law ;  but  It  did  not 
abolish  the  substance  of  the  pleadings.  At 
common  law,  certain  forms  of  pleading  were 
held  to  be  necessary,  and  certain  Actions  In 
pleading  were  required.  In  1862  our  present 
statute,  relating  to  pleadings,  was  adopted, 
but  there  hare  been  a  few  amendments  to 
our  Civil  Code  in  the  last  50  years. 

When  the  Legislature  abolished  forma  of 
pleading,  it  adopted  section  67,  L.  O.  Ii., 
which  provides  inter  alia,  that  the  complaint 
shall  contain,  "a  plain  and  concise  statement 
of  the  facts  constituting  the  cause  of  actions, 
without  unnecessary  repetition."  It  Is  there- 
fore necessary  that  the  complaint  state  the 
facts  constituting  the  plaintiff's  cause  of  ac- 
tion. Nothing  more  is  required  to  be  stated, 
and  nothing  less  will  suffice.  Our  Code  is 
very  liberal  in  permitting  amendments  of 
pleadings.  Sections  100-102,  U  O.  L.  The 
Issues  to  be  tried  arise  upon  the  complaint, 
the  answer,  and  the  reply. 

Section  725,  L.  O.  L.,  states  the  cardinal 
rule  of  evidence  In  the  following  words: 
"Evidence  shall  correspond  with  the  sub- 
stance of  the  material  allegations,  and  be 
relevant  to  the  questions  in  dispute."  Each 
party  shall  prove  his  own  affirmative  allega- 
tions (section  726,  L.  O.  L.)  that  are  denied 
by  the  other  party.  A  plaintiff  can  recover 
only  upon  the  allegations  of  his  complaint 
The  facts  constituting  his  cause  of  action 
must  be  stated  in  his  complaint,  and  these 
allegations  he  must  prove,  if  they  are  denied. 
If  he  falls  to  prove  any  material  allegation 
ot  his  complaint  that  has  been  put  in  issue 
\  WSW«r,  he  must  lose. 

St  By.  Co.  V.  First  National 
611,  72  Pac.  588,  the  rule  is 
"It  has  often  been  held  by  this 
l)Iaintlff  must  prevail,  if  at  all, 
era  alleged  in  his  complaint, 
lat  be  cannot  set  up  one  cause 


of  action  or  suit  In  the  complaint,  and  recov- 
er upon  another  and  different  ground  of  re- 
lief alleged  in  a  reply." 

In  Boothe  v.  Farmers'  National  Bank,  47 
Or.  302,  83  Pac.  786,  the  court  says:  "The 
plaintiff  is  bound  to  recover,  if  at  all,  upon 
the  cause  of  action  alleged,  and  not  upon 
some  separate  and  distinct  cause  of  action 
which  may  be  disclosed  by  the  evidence. 
*  *  *  And  a  finding  of  fact  outside  the  is- 
sues made  by  the  pleadings  is  a  mere  nullity, 
and  will  not  sustain  a  Judgment" 

In  Male  v.  Schaut,  41  Or.  420,  69  Pac.  138, 
the  court  says:  "The  court  found  that  Sop- 
er's  appearance  was  without  the  knowledge 
or  authority  of  such  company.  •  •  • 
This,  however,  was  a  matter  wholly  outside 
the  Issues  made  by  the  pleadings.  •  •  • 
It  is  elementary  law  that  a  finding  of  fact 
by  a  court  outside  of  the  Issues  made  by  the 
pleading  is  a  mere  nullity,  and  will  not  sus- 
tain a  Judgment" 

In  Newby  v.  Myers,  44  Kan.  479,  24  Pac. 
972,  the  court  says:  "The  evidence  in  a 
case  must  correspond  with  the  allegations  of 
the  pleadings,  and  be  confined  to  the  point 
or  points  in  issue.  •  *  •  Again,  findings 
of  fact  of  a  trial  court  must  be  upon  the  is- 
sues made  in  the  pleadings.  Findings  of  fact, 
which  are  not  in  issue  made  by  the  pleadings 
may  be  wholly  disregarded  and  treated  as 
Immaterial." 

If  a  party  brings  replevin  to  recover  a 
horse,  he  cannot  recover  an  ox.  If  he  sues 
upon  an  account  stated,  he  cannot  recover  on 
proof  of  a  debt  due  on  an  open  account,  with- 
out amending  his  complaint  The  evidence 
in  a  cause  must  correspond  with  the  allega- 
tions of  the  pleadings,  and  be  confined  to  the 
point  or  points  at  issue.  In  this  case,  the 
plaintiff  sued  for  Injuries  to  cedar  and  fir 
timber  standing  and  growing  upon  his  land, 
and  the  evidence  tended  to  show  that  nearly 
all  of  the  injury  sustained  by  him  was  done 
to  dead  timber  lying  on  the  ground.  The 
trial  court  held  that,  under  the  Issues  made 
by  the  pleadings,  the  plaintiff  could  recover 
for  the  dead  and  down  timber,  although  it 
was  not  standing  or  growing  upon  the  plaln- 
tUTs  land  at  the  time  that  the  fire  reached 
his  land.    This  was  reversible  error. 

There  Is  much  doubt,  on  the  evidence, 
whether  the  plaintiff  has  a  right  of  action 
against  the  defendant,  and  hence  this  ques- 
tion should  be  determined  by  a  Jury  trial  in 
the  ordinary  way,  and  not  by  this  court  under 
article  7  of  the  Constitution.  However,  this 
court,  when  passing  on  the  facts  in  an  ac- 
tion at  law,  under  said  article  of  the  Con- 
stitution, determines  the  case  according  to 
the  issues  made  by  the  pleadings. 

The  contention  of  the  respondent  that  the 
appellant  waived  the  objections  considered 
supra,  is  not  sustained.  Counsel  for  the  ap- 
pellant Insisted  on  said  objections  throughout 
the  trial,  in  different  forms. 

[3]  3.  The  defendant  contends  that  section 
18  of  chapter  278  ot  the  Laws^of  1011,  upon 
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wUch  this  action  Is  based,  Is  nnconstltutlonal, 
because  tbe  title  of  the  act,  of  which  said 
section  Is  a  part,  is  insufficient  to  embrace 
the  dTU  remedies  provided  by  that  section. 
The  title  of  the  act  Is,  "An  act  for  the  pro- 
tection of  the  forests  of  the  state  of  Oregon ; 
to  prevent   and   suppress    forest  fires;     to 
create   a   state  board  of  forestry  to  serve 
without  compensation,  and  a  state  forester 
and  deputy  and  for  tbe  appointment  of  fire 
wardens,  and  to  prescribe  their  rights,  pow- 
ers and  duties,  and  to  provide  for  the  pay- 
ment of  their  compensation  and  expenses  and 
the  expenses  of  the  said  board;    providing 
penalties  for  the  violation  of    the  provisions 
of  this  act,  making  an  appropriation  there- 
for, repealing  sections  5508,  5509,  6510,  5511, 
5512,  5513,  5614,  6615,  6616,  6517,  6518,  6519, 
5620,  BS21  of  Lord's  Oregon  Lasrs  (chapter 
131  of  the  Laws  of  Oregon  for  the  year  1907), 
and  declaring  an  emergency."    It  Is  contend- 
ed that  said  title  does  not  include  the  pro- 
visions of  said  section  18  relating  to  civil 
remedies  In  accordance  with  section  20  of 
article  4  of  the  Constitution  of  this  state, 
which  la  in  the  following  words:     "Every 
act  shall  embrace  but  one  subject,  and  mat- 
ten  properly  eotmeoted  theretdth,  which  »vi- 
ject  shall  be  expressed  in  the  title"  to  the 
act;   "but  If  any  subject  shall  be  embraced 
In  an  act  which  shall  not  be  expressed  in  the 
title,  such  act  shall  be  void  only  as  to  so 
mudt  thereof  as  shall  not  be  expressed  in 
the  flUe."    The  other  things  stated  in  the 
title  of  tbe  act.  Including  the  provisions  for 
penalties  and  the  repeal  of  the  sections  re- 
ferred to,  are  "matters  properly  connected," 
with  that  subject    Everything  in  the  act  re- 
ferred to  was  intended  for  the  protection  of 
the  foresta     Hoice  the  protection  of  tbe 
forests  is  the  subject  of  said  act,  within  the 
meaning  of  section  20  of  article  4  of  the  Ck>n- 
sUtutlon,  and  that  was  the  only  thing  that 
It  was  necessary  to  state  in  tbe  title  of  said 
act     Everything   provided   by   the   various 
!«ctions  of  said  act  is  intended  to  aid  in  pro- 
tecting the  forests,  and  all  the  provisions  of 
the  act  are  matters  properly  connected  with 
said  subject    It  is  the  subject  of  the  act, 
and   not  "the   matters    properly   connected 
therewith,"  that  shall  be  expressed  in  the 
title. 

The  Constitution  of  New  Xortc  provides 
that  "no  private  or  local  bill  which  may 
be  passed  by  tbe  Legislature  shall  embrace 
more  than  one  tubjcct,  and  that  shall  be  ex- 
prened  In  its  title."  The  Legislature  of 
that  state  passed  an  act,  entitled  "An  act  in 
relation  to  certain  local  improvements  in  the 
oity  of  New  York."  In  the  Matter  of  the 
Petition  of  Ferdinand  Mayer,  60  N.  T.  pages 
505-607,  it  was  contended  that  said  act  was 
unconstitutional,  but  the  court,  in  that  case, 
held  otherwise,  and,  passing  upon  it,  tbe 
court  says:  "The  Constitution  does  not  re- 
quire that  the  title  of  an  act  should  be  the 
most  exact  expression  of  the  subject  which 
oonld  be  Invented.    It  is  enough  If  it  fairly 


and  reasonably  announces  the  subject  of  the 
act  ♦  •  ♦  A  subject  is  that  of  which 
anything  may  be  affirmed  or  predicated,  and, 
if  the  various  parts  of  this  act  have  respect 
to  or  relate  to  local  improvements,  the  act  is 
not  obnoxious  to  the  constitutional  objection 
Interposed,  and  the  degree  of  relationship  If 
It  legitimately  tends  to  the  accomplishment 
of  tbe  general  purpose,  is  not  materlaL" 

The  Constitution  of  Minnesota  provides 
that  "no  law  shall  embrace  more  than  one 
subject  which  shall  be  expressed  in  the  ti- 
tle." The  Legislature  of  that  state  passed  an 
act,  entitled  "An  act  to  establish  a  probate 
code"  (Laws  1889,  c.  46),  and  it  contained  21 
chapters  and  326  sections.  In  Johnson  v. 
Harrison,  47  Minn.  676,  60  N.  W.  924,  28  Am. 
St  Rep.  382,  it  was  contended  that  said  act 
was  unconstitutional  on  tbe  alleged  ground 
that  it  embraced  several  distinct  subjects, 
but  the  court  held  it  to  be  valid,  saying  inter 
alia:  "The  term  'subject,'  as  used  in  the 
Constitution,  is  to  be  given  a  broad  and  ex- 
tended meaning,  so  as  to  allow  the  Legisla- 
ture full  scope  to  include  in  one  act  all  mat- 
ters having  a  logical  or  natural  connection. 
*  ♦  •  All  that  Is  necessary  is  that  the  act 
should  embrace  some  one  general  subject; 
and  by  this  Is  meant  merely  that  all  mat- 
ters treated  should  fall  under  some  one  gen- 
eral idea,  be  so  connected  vrlth  or  related  to 
each  other,  either  logically  or  in  popular 
understanding,  as  to  be  parts  of,  or  germane 
to,  one  general  subject" 

In  his  (institutional  Limitations  (7th  Ed.) 
p.  206,  Judge  Cooley  says:  "It  has  accord- 
ingly been  held  that  the  title  of  'an  act  to 
establish  a  police  government  for  the  dty  of 
Detroit'  was  not  objectionable  for  its  gener- 
ality, and  that  all  matters  properly  connect- 
ed with  the  establishment  and  efficiency  of 
such  a  government  including  taxation  for  Its 
support  and  courts  for  the  examination  and 
trial  of  offenders,  might  constitutionally  be 
included  in  the  bill  under  this  general  title." 
See,  also,  on  this  point  Corvallis  &  E.  R.  Co. 
V.  Benson,  61  Or.  369,  121  Paa  418 ;  Bailey 
V.  Benton  County,  61  Or.  390,  111  Pac.  376, 
122  Fac.  756. 

We  conclude  that  section  13  of  chapter 
278  of  the  Laws  of  1911  contains  matters 
properly  connected  with  the  subject  of  the 
title  of  the  act  of  which  It  Is  a  part  and  that 
it  is  not  repugnant  to  section  20  of  article 
4  of  the  Constitution. 

[4]  4.  The  defendant  contends,  also,  that 
that  portion  of  section  13  of  chapter  278, 
supra,  providing  for  the  recovery  of  double 
the  amount  of  damages  sustained  by  any 
person  injured  by  fire,  in  violation  of  said 
chapter,  when  tbe  fire  occurred  through  the 
willfulness,  malice,  or  negligence  of  another, 
is  unconstitutional,  as  denying  the  equal  pro- 
tection of  the  law,  and  as  constituting  a 
taking  of  property  without  due  process  of 
law.  This  portion  of  said  section  authorizes 
a  recovery  of  doable  the  amount  of  damages 
sufTered  when  tl^e  Injury  occurs  through^the 
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willfulness,  malice,  or  negligence  of  another 
person.  A  person  that  injures  another  by 
his  willful,  malidoUB,  or  negligent  acts  or 
omissions  is  at  fault  for  the  injury,  and  this 
statute  imposes  upon  him  tor  this  fault  a 
liability  for  double  the  amount  of  the  dam- 
ages that  the  injured  person  sustains  there- 
by. This  is  a  statutory  authorization  of  the 
recovery  of  vindictive  damages  for  injuries 
within  the  purview  of  this  act. 

Missouri  passed  an  act  requiring  all  the 
railroads  In  that  state  to  erect  and  maintain 
fences  on  the  sides  of  their  roads,  and  this 
act  provided  that  if  any  road  should  fail  to 
fence  its  track  as  required,  it  should  be 
liable  In  double  the  amount  of  damages 
thereby  occasioned  to  animals,  etc.,  and  the 
Supreme  Court  of  the  United  States  held,  in 
the  case  of  the  Missouri  R.  Co.  v.  Humes, 
115  U.  S.  512,  6  Sup.  Ct.  110,  29  L.  Ed.  463, 
that  said  act  was  constitutional.  Justice 
Fields,  delivering  the  opinion  of  the  court 
says,  inter  alia:  "The  statutes  of  nearly 
every  state  of  the  Union  provide  for  the 
increase  of  damages  when  the  injury  com- 
plained of  results  from  the  neglect  of  du- 
ties imposed  for  the  better  security  of  Ufe 
and  property,  and  make  the  increase  in  many 
cases  double,  in  some  treble,  and  even  quad- 
ruple, the  actual  damages.  Experience  favors 
this  legislation  as  the  most  efficient  mode  of 
preventing,  with  the  least  inconvenience,  the 
commission  of  the  injuries.  The  decisions  of 
the  highest  courts  affirm  the  validity  of  such 
legislation."  See,  also,  on  this  point,  Atchi- 
son, Topeka  &  Santa  Fi  R.  Co.  v.  Mathews, 
174  U.  S.  96,  19  Sup.  Ct  609,  43  L.  Ed.  909, 
holding  a  law  allowing  double  damages  to 
be  valid. 

Under  section  346,  L.  O.  L.,  treble  dam- 
ages are  allowed  for  injuries  to  timberin  cer- 
tain cases.  See  Loewenberg  ▼.  Rosenthal,  18 
Or.  186,  22  Pac.  601. 

We  are  satisfied  that  the  provision  of  the 
statute  under  consideration  permitting  a  re- 
covery of  double  damages  for  injuries  by  fire, 
when  the  injuries  are  the  result  of  wUlful, 
malicious,  or  negligent  acts  of  a  defendant, 
are  valid. 

[S]  5.  The  appellant  asserts,  also,  that  the 
clause  of  said  section  13  of  chapter  278  of 
the  Laws  of  1911  is  nnconstitutlooal,  which 
provides  as  follows:  "  •  *  •  But  if  such 
fires  were  caused  or  escaped  accidentallv  or 
unavoidablu,  civil  action  lies  for  only  actual 
damages  as  determined  by  the  value  of  the 
property  Injured  or  destroyed,  and  the  detri- 
ment to  the  land  and  vegetation  thereof." 
This  provision  attempts  to  make  the  owner 
of  land  liable  for  damages  to  timber  by  fire 
which  started  on  his  land  or  escaped  there- 
from "accidentally  and  unavoidably."  If 
A.  owns  a  timber  farm,  and  his  neighbor  B. 
owns  timber  land  adjoining  A.'s  land,  and 
a  tramp  passes  through  A.'s  land  and  seta 
fire  to  a  straw  stack,  and  this  fire  extends 
to  B.'s  timber  and  destroys  it,  under  the 
terms  of  said  section  13,  A.  ia  liable  to  B.  for 


the  damage  done  to  his  timber  by  such  fire, 
although  A.  may  never  have  heard  of  the 
fire  until  after  the  damage  had  been  done, 
and  was  not  guilty  of  any  negligence  or  oth- 
er fault  in  relation  to  said  fire,  or  its  escape 
from  his  premises.  In  other  words,  this 
provision  attempts  to  make  a  farmer  liable 
to  bis  neighbor  for  damages  by  fire  escaping 
from  bis  premises  to  his  neighbor's  when  he 
did  not  start,  or  have  any  agency  in  starting, 
the  fire,  and  did  not  know  of  it  until  the 
damages  were  done.  It  attempts  to  make  a 
person  liable  for  an  injury  that  was  "acci- 
dental or  unavoidable."  When  an  injury  is 
the  result  of  an  unamHdable  accident,  no  one 
is  at  fault  tor  its  occurrence. ' 

The  fifth  amendment  of  the  Constitution  of 
the  United  States  declares  that  no  person 
shall  be  "deprived  of  Ufe,  liberty  or  prop- 
erty without  due  process  of  law,"  and  the 
fourteenth  amendment  of  said  Constitution 
provides  that  no  state,  "shall  derive  any 
person  of  life,  liberty  or  property  without 
due  process  of  law."  The  principle  asserted 
in  these  amendments  was  inherited  from  our 
English  ancestors,  and  taken  from  the  Great 
Charter  of  King  John. 

Cooley,  In  his  work  on  Constitutional  Lim- 
itations (7th  Ed.)  pp.  606,.  607,  says:  "Due 
process  of  law  in  each  particular  case  means 
such  an  exercise  of  the  powers  of  government 
as  the  settled  maxims  of  law  permit  and 
sanction,  and  under  such  safeguards  for  the 
protection  of  individual  rights  as  those  max- 
ims prescribe  for  the  class  of  cases  to  which 
the  one  in  question  belongs.  *  *  •  But 
there  t»  no  rule  or  prkidple  knoum  to  our 
system  under  which  private  property  oai»  be 
taken  from  one  person  and  transferred  to  amr 
other  for  the  private  use  and  benefit  of  such 
other  person,  whether  by  general  law  or  by 
special  enactment"  The  author,  In  the  same 
volume,  on  page  611,  sajrs:  "All  vested  rights 
are  held  subject  to  the  laws  for  the  enforce- 
ment of  public  duties  and  private  contracts, 
and  for  the  punishment  of  wrongs;  and.  If 
they  become  divested  through  the  operation 
of  these  laws,  it  is  only  by  way  of  enforcing 
ttie  obligations  of  Justice  and  good  order." 

Liabilities  growing  out  of  contracts  or  for 
torts  or  crimes  may  be  imposed  or  enforced. 
But  one  person's  property  cannot  be  taken 
and  transferred  to  another  private  person, 
by  process  of  law,  unless  for  breach  of  some 
contract,  express  or  Implied,  or  for  some 
tort  or  crime. 

This  provision.  In  effect  attempts  to  make 
a  person  who  has  been  guilty  of  no  wrong  or 
negligence  or  fault  liable  to  pay  another  for 
damages  done  to  the  latter's  property.  If 
this  could  be  done,  it  would  be  a  taking  or 
deprivation  of  property  of  a  person  "without 
due  process  of  law." 

In  Birmingham  M.  R.  Co.  v.  Parsons,  100 
Ala.  668,  13  South.  604,  27  L.  R.  A.  263,  46 
Am.  St  Rep.  92,  the  court  says:  "Under  the 
infiuence  of  these  decisions  [there  dted],  we 
are  constrained  to  hold  that4be  second  sec- 
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tlon  of  said  act,  In  that  It  Imposes  an  abso- 
lute liability  upon  railroad  companies,  Irre- 
spective of  compliance  on  their  part  with  du- 
ties prescribed  in  Its  first  section,  and  with< 
ont  any  fault  on  their  part.  Is  In  violation  of 
constltntional  rights. 

In  Denver,  etc,  Ry.  Co.  v.  Outcalt,  2  Oolo. 
App.  403,  405,  31  Pac.  179,  passing  on  the  va- 
lidity of  a  statute  of  that  state,  the  court 
says:  "It  [the  statute]  declares  that  the  cor- 
poration shall  be  liable,  and  make  payment 
for  damages  Inflicted  ty  inevitable  cicotdent, 
which  no  care,  skill,  diligence,  or  foresight 
could  prevent,  and  precludes  the  corporation 
from  exculpating  Itself  or  making  any  de- 
fense whatever.  •  •  •  Here  there  Is  no 
violation  of  a  law,  or  pretense  to  comply,  by 
the  corporation.  I  think  that ,  in  almost 
every  Instance  a  statute  making  the  liability 
absolute,  and  not  a  penalty  for  violation  of 
a  law,  has  l)een  held  unconstitutional." 

In  New  Orleans  R.  R.  Co.  v.  Bourgeois,  66 
Miss.  6,  6  South.  630,  14  Am.  St  Rep.  534, 
the  court  says:  "If  a  law  were  to  declare 
them  [railroads]  so  liable,  without  reference 
to  whether  there  was  negligence  or  fault  on 
their  part  or  not,  It  would  be  unconstitutional 
and  void.  •  •  •  They  are  responsible  for 
Injuries  caused  by  their  negligence  or  want 
of  skill  or  care;  but  there  is  no  reason.  In 
law  or  morals,  for  holding  them  to  a  stricter 
measure  of  accountability  for  inevitable 
misfortunes  than  would  be  exacted  from  na- 
tural persons  for  injuries  which  resulted 
from  unavoidable  accident." 

In  Jensen  v.  Union  P.  R.  Co.,  6  Utah,  253, 
21  Pac.  994,  4  L.  R.  A.  724,  the  syllabus  of 
the  case  states:  "Section  2349,  Complied 
T<aws  1888,  providing  that  every  railroad  com- 
pany shall  l>e  liable  for  all  the  live  stock 
that  it  kills,  regardless  of  any  foult  on  the 
part  of  the  railroad  company,  is  void  as  tak- 
ing property  without  due  process  of  law  un- 
der the  fifth  amendment  to  the  Constitution 
of  the  United  States." 

In  Zelgler  v.  S.  *  N.  Ala.  R.  R.  Co.,  68  Ala. 
599,  the  court  says:  "It  [the  statute]  declares 
that  the  railroad  corporation  shall  make  rep- 
aration for  an  injury  inflicted  in  the  au- 
thorized prosecution  of  its  lawful  business, 
^vltbout  a  semblance  of  fault,  negligence,  or 
want  of  skill  in  its  employes,  an  injury 
wbldt  no  human  prudence  or  foresight  could 
prevent,  and  yet  the  statute  will  not  allow 
the  railroad  to  exculpate  itself,  by  proof  of 
the  highest  qualifications  and  the  most  watch- 
ful vi^lance.  This  falls  short  of  due  process 
of  law," 

We  find  that  that  portion  of  section  13,  su- 
pra, which  provides  that  "if  such  fires  were 
mused  or  escaped  accidentally  or  unavoidably, 
civil  action  shall  lie  only  for  the  actual  damag- 
es sustained  as  determined  by  the  value  of  the 
property  Injured  or  destroyed,  and  the  det- 
riment to  the  land  and  vegetation  thereof," 
is  invalid  as  t>elng  repugnant  to  the  four- 


teenth amendment  to  the  Constitution  of  the 
United  States,  and  that,  in  order  to  recover 
damages  under  said  section,  in  any  case,  it 
must  be  shown  that  the  damages  to  the 
property  of  the  plaintiff  were  the  proximate 
result  of  willfulness,  malice,  or  negligence 
on  the  part  of  the  defendant.  Said  provision 
attempts  to  subject  a  person  to  liability  for 
injuries  to  the  property  of  another  that  oc- 
curred by  unavoidable  accident,  and  the  effect 
of  it  would  be,  if  it  were  valid,  to  take  from 
one  person  property  and  transfer  it  to  an- 
other, by  judicial  process,  where  the  former 
has  not  violated  any  law  or  been  guilty  of 
any  negligence  or  fault  of  any  kind.  Such 
a  proceeding  is  not  "due  process  of  law." 

We  do  not  find  it  necessary  to  pass  on  any 
other  questions  in  this  case. 

The  judgment  of  the  court  below  is  revers- 
ed, and  a  new  trial  ordered. 

McBRIDE.  C.  J.,  and  MOORE  and  BUR- 
NETT. JJ.,  concur. 


PACIFIC  LAUNDRY  CO.  v.  PACIFIC 
BRIDGE  CO.  et  al.t 
(Supreme  Court  of  Oregon.    .Tan.  20,  1914.) 

1.  Municipal  Corpobatiohs  (8  399*)— Pub- 
lic Impbovements— Damages. 

A  contract  waiving  objections  by  the  own- 
ers of  property  to  the  construction  of  a  fill  in 
a  street  with  sloping  embankments  extending 
over  the  property,  after  which  the  city  notified 
contractors  for  Uie  construction  of  the  fill  that 
they  should  protect  adjacent  buildings,  did  not 
authorize  the  making  of  the  fill  in  a  negligent 
manner,  or  so  as  to  unnecessarily  injure  build- 
ings on  the  adjacent  property.  ^ 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  958-961;  Dec.  Dig. 
§  399.*] 

2.  Triai.  (g  29*)— Conduct  in  Oknkbai>-Re- 
MARK8  BY  Court. 

In  an  action  against  a  city  and  contractor 
for  the  coUnpse  of  a  bnilding  caused  by  negli- 
gence in  making  a  fill  in  a  street,  remarks  of 
the  judge  that,  if  the  city  knew  that  the  work 
could  not  be  done  without  undermining  the 
building,  both  defendants  are  liable  if  there  has 
been  no  waiver  of  the  plaintiff's  rights,  or,  if 
the  work  properly  done  would  not  have  under- 
mined the  building,  but  they  did  it  carelessly, 
and  did  undermine  it,  there  is  liability,  are  not 
ground  for  reversal  of  a  Judgment  against  the 
contractor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  80-83,  508;    Dec.  Dig.  §  29.*] 

3.  Appbal  and  Ebrob  (S  901*)—  Review  — 
Burden    of    Showing    Ji^RBoa. 

A  bill  of  exceptions  must  point  ont  error 
in  the  admission  of  evidence,  and  make  it  plain 
that  under  no  combination  of  circumstances 
could  the  testimony  have  been  admissible. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1771-."iC70;  Dec.  Dig.  § 
901.*1 

4.  Appeal  and  Error  (J  907*)  —  Review  — 
Presumptions  —  Matters  Not  Shown  by 
Record. 

Where  the  evidence  in  the  record  on  ap- 
peal on  behalf  of  plaintiff  showed  a  plain  duty 
of  defendant  in  making  a  fill  in  a  street  to  pro- 
tect the  buildings  of  plaintiff,  and  a  disregard 
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of  that  doty,  the  Supreme  Court  will  not  as- 
biime,  in  the  absence  of  the  remainder  of  the 
testimony,  if  any,  that  it  contradicted  that  giv- 
en by  plaintiff. 

[Ed-  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  2889,  2911-2915,  2918, 
8678,  8674,  8676,  3678;  Dec.  Dig.  %  907.*] 

5.  Appeax  and  EiBBOK  (S  lOSO*)  —  Review — 
Habuless  Ebbor. 

Where  the  evidence  showed  a  plain  duty 
of  defendant  to  protect  plaintiiFs  property  in 
making  a  fill  in  a  street  and  a  disregard  of  that 
duty,  the  admission  of  evidence  that  defendant 
settled  a  claim  for  damages  to  buildings  on  the 
opposite  side  of  the  street  could  not  have  in- 
jured defendant 

lEd.  Note.— Eor  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  1068,  1069,  4153-4157, 
4166;   Dec.  Dig.  §  1(«50.»] 

6.  MtrWlCIPAL    COBPOBATTONS    (S    400*)— PUB- 
LIC IMPBOVEMENTB— Damages. 

A  city  contractor,  employed  to  make  a  fill 
in  a  street,  is  liable  for  exemplary  damages  for 
an  injury  to  the  building  of  an  adjacent  owner, 
if  done  recklessly  and  wantonly,  and  without 
regard  to  the  right  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  962-964;  Dec  Dig. 
S400.»] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  Comity;  Henry  E.  McGinn, 
Judge. 

Action  by  the  Pacific  Laundry  Company 
against  the  Pacific  Bridge  Company  and  the 
City  of  Portland.  From  a  Judgment  against 
the  defendant  Pacific  Bridge  Company,  it  ap- 
peals.   A£9rmed. 

This  is  an  action  to  recover  damages  for  an 
Injury  to  plalntlfTs  building  and  business, 
which  plaintiff  claims  was  the  result  of  the 
negligent  acts  of  defendants  in  the  construc- 
tion of  a-  fill  upon  a  street  adjacent  to  plain- 
tiff's building.  The  conceded  facts  are: 
Plaintiff  is  the  owner  of  certain  property  up- 
on which  a  building  la  located;  said  build- 
ing being  used  for  conducting  the  business  of 
a  laundry.  The  building  and  property  is 
situated  near,  but  not  abutting  ppon,  second 
street  between  Sheridan  and  Arthur  streets. 
In  June,  1911,  the  dty  of  Portland  entered  In- 
to a  contract  with  the  Pacific  Bridge  Com- 
pany, whereby  the  latter  agreed  to  improve 
said  street  The  street  at  this  place  crosses 
a  gulch,  and  the  Improvement  consisted, 
among  other  things,  of  depositing  earth  and 
other  material  so  as  to  fill  the  street  to  the 
established  grade.  For  the  purpose  of  avoid- 
ing the  expense  of  constructing  retaining 
walls,  the  city  obtained  from  the  adjacent 
property  owners,  including  plaintiff,  an  agree- 
ment or  waiver  whereby  they  gave  and  grant- 
ed "unto  the  dty  of  Portland  the  full  right, 
authority,  and  privilege  to  place  said  slop- 
ing embankments  upon  our  said  real  proper- 
ty." Plaintiff's  building  is  erected  upon 
wooden  piers.  While  the  work  of  improve- 
ment was  in  progress,  some  of  the  piers  8Ui>- 
portlng  plaintiff's  building  gave  way,  causing 
a  portion  of  the  building  to  collapse.  The 
case  was  tried  before  a  jury,  which  rendered 


a  verdict  in  plaintiff's  fbvor  against  the  Pa- 
cific Bridge  Company,  but  not  against  the 
city.  The  bridge  company  has  appealed,  and 
assigned  as  error :  (1)  That  the  court  denied 
its  motion  tor  nonsuit;  (2)  that  the  court  al- 
lowed the  evidence  to  go  to  the  jury  tending 
to  show  that  the  bridge  company  made  a 
settlement  with  another  party,  namely,  Pat- 
rick Murray;  (3)  that  the  couit  prejudiced 
the  bridge  company's  case  by  using  certain 
language  in  the  presence  of  the  Jury;  (4) 
that  the  court  refused  to  instruct  the  Jury 
that  the  bridge  company  was  not  responsible 
for  any  damage  naturally  resulting  from  car- 
rying out  the  plans  of  the  improvement ;  and 
(5)  that  the  court  Instructed  the  jury  that  ex- 
emplary damages  might  be  awarded  if  certain 
facts  were  found.  The  record  brought  up  to 
this  court  Consists  only  of  the  pleadings  and 
bill  of  exceptions. 

The  material  portion  of  the  permission  or 
waiver  given  by  plaintiff  and  other  parties 
to  the  city  of  Portland  Is  as  follows :  "Where- 
as, the  undersigned  are  the  owners  of  aU  of 
the  real  property  above  described,  and  of  all 
the  real  property  upon  which  the  sloping  em- 
bankment for  said  Second  street  fill  will  ex- 
tend or  rest:  Now,  therefore,  we,  the  under- 
signed, owners  of  all  the  real  property  abo^ 
described,  do  hereby  jointly  and  severally 
expressly  waive  all  objections  of  every  kind 
or  nature.  Jurisdictional  or  otherwise,  that 
might  arise  or  could  be  interposed  by  us,  or 
either  of  ns,  by  reason  of  the  placing  of  said 
sloping  embankment  upon  our  real  property, 
or  any  part  thereof,  and  we  hereby  give  and 
grant  unto  the  city  of  Portland  the  full  right, 
authority,  and  privilege  to  place  said  sloping 
embankments  upon  our  said  real  property, 
and  we,  and  each  of  us,  further  undertake 
and  agree  to  and  with  the  city  of  Portland 
that  we  will  not  object  to  the  improvement  of 
said  Second  street  in  said  proceedings,  or  ob- 
ject to  the  assessment  of  any  cost  or  benefit 
upon  our  property  by  reason  of  the  placing  of 
said  sloping  embankments  upon  our  real 
property,  as  aforesaid."  In  addition  to  the 
usual  advertisement  for  bidders,  the  city  in- 
serting the  following,  which  was  made  part  of 
the  plans  and  speciQcations  and  part  of  the 
contract  vrith  the  defendant  bridge  company : 
"Special  notice  to  bidders:  Protection  of 
adjacent  buildings.  The  sloping  on  adjacent 
property  shall  be  done  in  a  manner  so  as  not 
to  injure  or  damage  any  buildings  thereon, 
and  the  contractor  shall  include  in  the  price 
bid,  per  cubic  yard,  such  expense  as  may  be 
necessary  to  protect  the  adjacent  buildings 
from  injury  or  damage." 

During  the  trial,  the  counsel  for  defend- 
ant having  read  an  extract  from  an  opinion 
of  some  other  court,  the  presiding  judge  re- 
marked: "Oh,  yes;  that  is  another  one  of 
these  cases  where  the  Judge  is  usurping  the 
functions  of  the  Jury,  and  passing  up<w  the 
facts  of  the  case.    That  is  Just  what  I  am 
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against;   tbey  bare  no  right  to  do  so,  and' 
tliat  is  tile  corse  of  this  whole  thing — they 
have  no  right  to  do  anything  of  the  kind. 
Xovr,  If  there  has  been  in  this  case  an  Inva- 
sion of  the  rights  of  these  laundry  people,  In 
the  undermining  of  their  building  there,  in 
that  improTement  which  was  done  by  the 
contractor,  and  the   dty   knew   this  work 
could  not  be  done  without  undermining  the 
building  of  these  people,  has  been  done  to 
the  damage  of  these  people,  why,  my  view 
of  the  case  is  that  both  of  these  defendants 
are  liable — that  is,  if   there  has   been  no 
waiver  of  their  rights — but,  tf  there  has  been 
a  waiver,  and  they  permitted  the  dty  to  do 
this,  then,  of  course,  there  has  been  no  tres- 
pass committed,  if  the  work  has  been  proper- 
ly done,  and  not  negligently  or  carelessly 
done.    That  is.  If  they  had  done  It  properly, 
it  would  not  have  undermined  this  building ; 
bat  they  did  it  carelessly,  so  it  did  under- 
mine it,  then  there  is  liability.     I  will  in- 
struct the  jury  in  regard  to  that  later."    To 
these  remarks  defendants'  counsel  excepted. 
The  defendants'  counsel  requested  an  Instruc- 
tion In  the  following  language,  which  was 
refused:    "That  the  defendant   the   Pacific 
Bridge  C<»npany,  the  contractor,  Is  only  lia- 
ble for  any  negUgence  or  carelessness  in  exe- 
cating  and  carrying  out  the  plans  of  the  Im- 
provement, and  Is  not  responsible  for  any 
damage  naturally  resulting  from  the  carrying 
oat  of  the  plans  of  the  improvement  accord- 
ing to  the  contract"    The  court  Instructed 
the  Jury,  In  substance,  that.  If  they  found 
that  the  defendants  Injured  the  building  as 
charged,  and  that  the  Injury  was  done  wan- 
tonly and  recklessly,  and  without  regard  to 
the  right  of  plaintiff,  they  we're  at  liberty  to 
assess  exemplary  damages,  to  which  instruc- 
tion, defendants'  counsel  excepted.    After  de- 
fendants rested  their  testimony,  plaintiff  in- 
troduced in  rebuttal  the  testimony  of  one  Pat- 
rick Murray,  who,  under  objection  of  coun- 
sel for  defendants,  testified  that  he  owned 
property  across  the  street  from  plaintiff's 
property,  that  be  had  some  buildings  damag- 
ed by  the  fill  made  In  Second  street,  and  that 
the  Padflc  Bridge  Company  settled  his  claim 
tor  damages  by  paying  him  the  sum  of  $950, 
to  the  admission  of  which,  defendants'  coun- 
sel excepted. 

Roliert  J.  O'Nell,  of  Portland,  for  appel- 
lant B.  J.  Brodc,  of  Portland  (Sheppard  ft 
Brock,  of  Portland,  on  the  brief),  for  re- 
spondent Pacific  Laundry  Co.  L.  B.  La- 
tonrette,  of  Portland  (Frank  S.  Grant,  of 
Portland,  on  the  brief),  for  respondent  City 
of  Portland. 

McBBIDE,  O.  J.  (after  stating  the  facts  as 
above).  [1]  The  motion  for  nonsuit  was  prop- 
erly overruled.  There  was  nothing  in  the  so- 
called  waiver  that  permitted  the  city  to  make 
the  fiU  in  a  careless  or  negligent  manner,  or 
in  such  a  way  as  to  unnecessarily  destroy  or 


Injure  plaintiff's  buildings.  The  dty  put  this 
construction  on  It  when  it  stipulated  in  the 
contract  with  defendant  bridge  company  that 
"the  slol)ing  on  adjacent  property  should  be 
done  in  such  a  manner  as  not  to  injure  or 
damage  any  buildings  thereon."  This  was 
the  method  contemplated  by  the  dty,  and 
the  method  agreed  to  and  accepted  by  the  de- 
fendant bridge  company.  It  was  a  wise 
and  safe  method.  Said  defendant  departed 
from  this  part  of  the  city's  plan,  and  from 
its  contract,  and  constructed  its  fill  without 
making  any  attempt  to  protect  plaintiff's 
buildings  from  injury,  and  In  a  manner  in- 
dicating a  total  disregard  of  plaintiff's  rights. 
There  is  nothing  in  the  bill  of  exceptions  in- 
dicating that  the  defendant  bridge  company 
was  executing  its  contract  in  accordance  with 
the  plans  of  the  improvement  The  testimo- 
ny brought  here  indicates  that  it  was  not  so 
doing,  and.  In  the  absence  of  the  whole  rec- 
ord we  must  assume  that  there  was  no  evi- 
dence to  Justify  such  instruction. 

[2]  The  exception  to  ,the  remarks  of  the 
court  is  not  well  taken,  and,  so  far  as  these 
defendants  are  concerned,  correctly  states  the 
law. 

[3-5]  In  the  condition  of  the  record  we  are 
unable  to  say  that  the  court  erred  in  admit- 
ting the  testimony  of  the  witness  Murray. 
The  bill  of  exceptions  must  point  out  error,' 
and  make  it  plain  that  under  no  combination 
of  drcnmstances  could  the  testimony  have 
been  admissible.  Even  had  It  been  inadmis- 
sible, it  Is  difficult  to  see  how  It  could  have 
injured  the  defendant  The  written  testi- 
mony here,  the  waiver,  the  plans  and  spedfl- 
cations,  and  the  contract  establish  a  plain 
duty  on  the  part  of  the  defendant  bridge 
company  to  carry  on  the  Improvement  in 
such  a  manner  as  not  to  injure  plaintiff's 
property,  and  the  oral  evidence  introduced  by 
plaintiff  tends  to  show  an  entire  disregard 
of  this  duty.  Here  the  defendant  stops.  We 
will  not  assume,  in  the  absence  of  the  remain- 
der of  the  testimony.  If  any  was  given  relat- 
ing to  the  matters  above  alluded  to,  that  it 
would  have  contradicted  that  given  by  plain- 
tiff, which,  In  our  opinion,  left  the  Jury  no 
alternative  but  to  assess  the  damages.  In 
this  view  of  the  case  It  is  difficult  to  see  how 
Murray's  testimony  would  have  worked  any 
Injury. 

[6]  We  are  of  the  opinion  that  the  court 
did  not  err  in  instructing  the  jury  concern- 
ing their  right  to  give  vindictive  damages. 
The  jury  might  well  find  from  the  evidence 
that  the  injury  was  caused  by  the  reckless 
manner  in  which  defendant  prosecuted  its 
work,  and  it  did  not  require  an  expert  to 
determine  that  with  even  slight  care  no  dam- 
age would  have  resulted.  "He  whose  dirt  It 
is  must  keep  It  that  It  may  not  trespass." 
Hodkinson  v.  Ennor,  4  Best  &  Smith,  241. 

The  judgment  is  affirmed. 

BEAN,  EAEIN,  and  McNABY,  JJ.,  concur. 
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PORTLAND,  t 

(Supreme  Court  of  Oregon.    Jan.  20;  1914.) 

1.  Appeal  and  Ebbob  (§  931*)  —  Review  — 
Pbesuupttons. 

In  an  action  on  an  insurance  policy,  though 
the  allegation  of  partnership  of  plaintiffs  was 
denied  in  the  answer,  where  the  policy,  loss, 
and  adjustment  thereof  were  admitted,  and 
the  court  ruled,  without  objection  or  excep- 
tion, that  the  defendants  had  the  burden  of 
proof,  it  will  be  presumed  in  the  Supreme 
Court,  in  support  of  a  finding  that  plaintiffs 
were  partners,  that  defendant's  counsel  at  the 
trial  admitted  that  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3728,  3762-3771;  Dec. 
Dig.  8  »31.»] 

2.  INSUBANCK  "(8  353*)— FOBFEITUBE— NOWPAT- 

MENT  or  AS8E8SHERT— Notice. 

Where  a  policy  in  a  mutual  company  re- 
cites that  the  member  has  bound  hixoself  to 
pay  assessments,  and  also  that  he  has  paid  a 
fixed  sum,  but  he  has  not  in  fact  paid  such 
sum,  and  the  policy  also  sets  out  provisions  of 
the  constitution  and  by-laws  of  the  company 
requiring  the  secretary  to  collect  assessments 
and  premiums,  and  broviding  that  all  losses 
shall  be  paid  from  the  general  fond  maintained 
by  assessments,  that,  if  any  assessment  is -not 
paid  within  30  days  after  notice  thereof  is 
deposited  in  the  post  office  at  Portland,  the 
policy  shall  be  void,  and  that  the  company  will 
issue  a  paid-up  policy  upon  the  payment  of  a 
sum  into  an  advance  assessment  fund,  if  the 
•fixed  sum  referred  to  in  the  policy  is  an  ad- 
vance assessment  which  should  be  paid  within 
30  days  after  notice,  the  mailing  of  the  notice 
is  a  condition  precedent  to  avoiding  the  policy 
for  nonpayment. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  88  905-907,  1032,  1033;  Dec.  Dig.  8 
353.*] 

3.  Insurance   (I  354*)  —  Fobpeitube  —  Non- 
payment OF  Assessment— Notice. 

Under  a  provision  of  a  by-law  of  a  mutual 
insurance  compam'  that,  if  an  assessment  is 
not  paid  within  30  days  after  notice  thereof 
is  mailed,  the  policy  shall  be  void,  a  mere  dec- 
laration of  the  amount  due  on  the  policy,  with- 
out notice  that  the  policy  would  become  void 
if  the  amount  were  not  paid  within  30  days, 
was  not  sufficient 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  88  90&-911,  913;   Dec  Dig.  8  354.*] 

4.  Insubancb  f§  354*) — ^Fobfeitubb— Nonpay- 
ment OF  Assessment — Notice. 

Where  the  by-laws  of  a  mutual  insurance 
company  require  notice  of  assessments  to  be 
in  writing,  evidence  of  a  parol  notice  is  imma- 
terial. 

[Ed.  Note. — For  other  cases,  see  Insurance; 
Cent.  Dig.  8S  008-011,  913 ;  Dec.  Dig.  8  354.»1 

5.  Insdbanoe   (S   354*)  —  Fobfeiture  —  Non- 
payment op  Assessment— Notice. 

Where  it  might  reasonably  be  inferred  that 
a  sum  mentioned  in  a  policy  was  a  premium 
rather  than  an  advance  assessment,  the  policy 
did  not  give  the  notice  required  by  the  by-laws 
of  the  company  to  avoid  a  policy  for  failure  to 
pay  the  assessment  within  a  given  time. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §8  908-911,  913;   Dec.  Dig.  8  354.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  B.  McQtim, 
Judge. 

Action  by  P.  A.  Frakes  and  others,  part- 
ners under  the  name  of  L.  S.  Frakes  Com- 


pany, against  the  Mutaal  Fire  Gompany  ot 
Portland,  Or.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

This  Is  an  action  to  recover  a  proportional 
part  of  the  sum  specified  in  an  insurance  pol- 
icy by  reason  of  a  loss  by  fire.  The  cause 
being  at  issue  was  tried,  and  from  the  tes- 
timony received  tbe  court  made  findings  of 
fact  In  substance  as  follows : 

a)  That  March  10,  1909,  the  plalntMTs,  P. 
A.  Frakes,  R.  J.  Frakes,  and  L.  S.  Frakes 
were  and  ever  since  have  been  partners  as 
L.  S.  Frakes  Company. 

(2)  That  at  such  time  tbe  defendant  was 
and  still  Is  a  corporation  having  Its  principal 
place  of  business  In  Portland,  Or. 

(3)  That  on  March  25,  1909,  In  considera- 
tion of  $102.90  premium  to  be  paid  by  plain- 
tiffs to  defendant,  It  executed  to  them  a  pol- 
icy, insuring  for  the  term  of  one  year  against 
loss  by  fire  to  an  amount  not  exceeding  $7,- 
000,  being  $5,500  on  a  stock  of  merchandise^ 
and  $1,500  on  store  furniture  and  fixtures,  all 
while  contained  within  a  frame  building  situ- 
ate at  No.  409  Washington  street  In  that  city. 

(4)  That  the  policy  provided  that  in  case  of 
loss  thereunder  the  sum  ascertained  to  be 
due  should  be  payable  to  L.  S.  Ftakes  Com- 
pany. 

(5)  That  the  premium  referred  to  was  not 
paid  when  tbe  policy  was  issued,  and  the 
payment  thereof  was  deferred  from  time  to 
time  until  after  the  fire  hereinafter  men- 
tioned. 

(6)  That  prior  thereto  the  defendant  re- 
quested of  the  plaintiffs  i>ayment  of  the  pre- 
mium, but  they  were  not  notified  before  the 
fire  occurred  that  the  policy  would  be  cancel- 
ed If  the  premium  was  not  paid,  though  long 
after  the  loss  they  received  a  written  notice 
from  the  defendant  that  the  policy  had  been 
annulled  prior  to  the  fire,  which  notice  denied 
any  liability  under  the  policy. 

<7)  That  before  bringlag  this  action  tbe 
plaintiffs  offered  the  defendant  $102.90  in 
full  payment  of  the  premium,  but,  the  ten- 
der having  been  decUned,  that  sum  of  money 
was  left  with  tbe  clerk  of  tbe  court  for  the 
defendant 

(8)  That  by-law  No.  8,  adopted  by  the  de- 
fendant company  and  set  forth  in  the  policy, 
reads :  "All  assessments  levied  must  be  paid 
within  thirty  days  after  notice  thereof  is 
deposited  In  the  post  ofilce  at  Portiand,  Ore- 
gon. If  such  or  any  assessment  is  not  paid 
to  this  company  within  thirty  days  after 
such  notice  is  mailed,  then  the  policy  of  In- 
surance shall  be  null  and  void  and  an  action 
or  suit  may  be  instituted  for  the  collection 
of  such  or  any  assessment;  the  applicant 
agrees  to  pay  a  reasonable  sum  as  attorney's 
fee  in  addition  to  the  costs  and  disburse- 
ments for  the  collection  of  such  or  any  as- 
sessment that  may  be  due.  In  any  suit  or 
action  the  secretary's  certificate  under  his 
band  and  seal  of  office  shall  be  deemed  suffl- 
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dent  evidence  that  an  assessment  has  been 
levied  and  the  amount  thereof 

(9)  That  no  assessment  was  made  or  no- 
tice given  as  reQulred  by  such  by-law  in  or- 
der to  annul  the  policy. 

(10)  That,  by  reason  of  the  notice  deny- 
ing any  liability  under  the  policy,  the  defend- 
ant waived  notice  of  loss  and  proof  thereof 
and  also  of  the  time  of  the  payment  of  the 
damages  sustained. 

(11)  That  on  May  22,  1909,  the  property 
described  In  the  poUcy  and  all  while  contain- 
ed in  the  building  spedfled  was  Injured  by 
fire. 

(12)  That  at  the  time  the  policy  was  ex- 
ecuted and  when  the  fire  occurred  the  plain- 
tiffs were  the  owners  of  the  property  de- 
scribed. 

(13)  That  at  that  time  they  held  concur- 
rent Insurance  policies  on  the  same  property 
to  the  extent  of  $8,000. 

(14)  That  on  May  22,  1909,  the  defendant 
was  duly  notified  of  the  loss,  and  thereupon 
Insurance  adjusters  ascertained  and  deter- 
mined the  injury  to  the  plalntifTs'  property 
to  liave  been  $9,516.87  on  the  stock  of  mer- 
chandise, and  $1,25L25  on  the  store  fixtures 
and  furniture. 

(15)  That  by  such  adjustment  it  was  found 
tbat  the  proportion  of  the  loss  covered  by  the 
defendant's  policy  on  merchandise  was  $3,- 
4S9.51,  and  on  store  furniture  and  fixtures, 
$625.63. 

(16)  That  after  such  determination  was 
made  the  proportionate  amount  of  loss  found 
to  be  due  from  other  Insurance  companies 
to  the  plaintur  was  paid. 

(17)  That  the  plaintiffs  had  duly  perform- 
ed all  the  conditions  of  the  policy  required 
of  them. 

(18)  And  tliat,  although  the  defendant  was 
requested  to  pay  the  loss  so  found  to  be  due 
from  It  on  the  policy,  no  part  thereof  had 
been  paid. 

Based  on  such  findings,  the  conclusion  of 
law  was  deduced  that  the  plaintiffs  were 
entitled  to  recover  from  the  defendant  as 
their  damages  under  the  policy  $4,115.14, 
with  interest  thereon  from  July  22,  1909.  A 
Judgment  having  been  rendered  In  accordance 
therewitb  amounting  to  $4,934.03,  and  $47.93 
costs  and  disbursements,  the  defendant  ap- 
peals. 

Robert  J.  Dpton,  of  Portland  (M.  B.  Meacb- 
<UD,  of  Portland,  on  the  brief),  for  appellant 
U  B.  Webster,  of  Portland  (Emmons  &  Web- 
ster, of  Portland,  on  the  brief),  for  respond- 
mta 

MOOBB,  X  (after  stating  the  facts  as 
above).  Exceptions  duly  talcen  to  some  of 
the  findings  of  fact  were  overruled,  and  It 
is  maintained  by  defendant's  counsel  that 
errors  were  thereby  committed  as  follows: 
(1)  In  concluding  that  at  the  time  stated  the 
Plaintifls  were  partners.  (2)  In  failing  to  find 
tliat  prior  to  the  fire  notice  of  cancellation 
138P.-16 


of  the  policy  was  given  by  defendant  to  plain- 
tiffs. (3)  In  concluding  that  before  the  loss 
no  notice  was  given  that  the  policy  would 
l>e  canceled  if  the  assessment  was  not  paid. 
(4)  And  In  finding  that  no  assessment  was 
made  or  notice  thereof  given,  as  required  by 
the  by-laws.  In  order  to  annul  the  policy. 

[1]  Ck)nsidering  these  assignments  in  the 
order  stated,  It  is  argued  that  no  testimony 
was  received  tending  to  show  that  plaintiffs 
were  partners  at  the  time  the  policy  was  is- 
sued or  when  the  fire  occurred.  It  appears 
from  the  transcript  that  when  the  cause  was 
called  for  trial  counsel  for  the  respective 
parties  made  statements  of  the  facts  Involv- 
ed, admitting  that  at  the  time  of  the  fire  the 
plalntifffl  were  the  owners  of  the  stock  of  mer- 
chandise and  of  the  store  fixtures,  and  were 
engaged  in  business  at  the  place  specified  in 
the  policy.  The  court,  addressing  plaintiffs' 
counsel,  said:  "The  irallcy  is  admitted  and 
the  loss  is  admitted,  is  it  not?  Do  you  have 
to  prove  anything  else?"  The  defendant's 
counsel  thereupon  remarked:  "Of  course  we 
admit  they  [the  insurance  adjusters]  found 
there  was  the  amount  of  loss  as  stated"  (by 
plaintiffs'  counsel).  The  court:  "I  think 
that  I  will  hold  that  the  defendant  has  the 
burden  in  this  case,"  to  which  ruling  no  ob- 
jection was  made  or  exception  taken.  The 
plaintiffs'  counsel  thereupon  stated  the 
amount  of  loss  as  determined  by  the  adjust- 
ers and  the  proportion  thereof  chargeable 
to  the  defendant  as  hereinbefore  detailed. 
The  policy  of  insurance  was  then  introduced 
In  evidence  and  the  plaintiffs  rested. 

Though  the  averment  in  the  complaint  that 
the  plaintiffs  are  partners  is  denied  in  the 
answer,  no  testimony  in  support  of  that  is- 
sue appears  to  have  been  given.  The  cer- 
tificate of  the  trial  Judge  appended  to  the 
bill  of  exceptions  declares  that  ttie  transcript 
contains  a  full,  true,  and  correct  statement 
of  all  the  evidence  offered  by  either  party, 
including  the  exhiblta  The  attestation  does 
not  purport  to  give  a  minute  statement  of 
the  facts  or  the  admission  thereof  as  made 
by  counsel  for  the  respective  parties  at  the 
trial  of  the  cause.  In  the  absence  of  such 
affirmative  showing.  It  will  be  presumed  from 
the  findings  of  fact  made  by  the  court  that 
the  plaintiffs  were  and  are  copartners,  that 
defendant's  counsel  at  the  trial  solemnly  ad- 
mitted the  association  of  the  persons  herein- 
before named  for  the  purpose  of  carrying  on 
business  together,  thereby  rendering  other 
proof  to  substantiate  such  issue  unnecessary. 

[2]  It  is  maintained  by  defendant's  counsel 
that  the  uncontradicted  testimony  conclu- 
sively shows  that  notice  of  cancellation  of  the 
policy  was  given  by  defendant  to  plaintiffs 
prior  to  the  fire,  and  that  the  finding  that  no 
such  notice  was  given  until  after  the  loss  oc- 
curred is  erroneous.  The  proper  solution  of 
this  question  depends  upon  the  kind  of  notice 
required  by  the  terms  of  the  policy.  The 
written  agreement  for  indemnity  against  loaa 
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by  Are  which  was  received  In  evidence  con- 
tains a  clause  as  follows:  "Whereas  L.  S. 
Frakes  Company  In  accordance  with  the  ap- 
plication which  Is  made  a  part  of  this  con- 
tract, has  become  a  member  of  the  Mutual 
Fire  Company  of  Portland,  Oregon  (hereln- 
iifter  called  the  Company)  and  bound  himself 
to  pay  his  ratable  proportion  of  all  asaess- 
uients  made  In  accordance  with  the  'consti- 
tution and  by-laws'  and  the  stipulations  here- 
in named,  and  also  the  payment  of  one  hun- 
dred two  and  90/100  dollars,  the  Company 
does  Insure,"  etc. 

A  part  of  article  5  of  the  constitution  of 
the  defendant  company,  the  whole  of  which 
is  printed  in  the  policy,  prescribing  the  du- 
ties of  oflScers,  reads:  "The  secretary  shall 
be  the  recording,  corresponding  and  account- 
ing officer.  He  shall  attest  all  certificates 
and  orders,  and  keep  a  complete  record  of  all 
business  of  this  company.  He  shall  collect 
all  assessments,  receive  all  premiums,  and 
pay  the  same  to  the  treasurer  dally." 

Article  8  of  the  constitution,  as  far  as  ma- 
terial herein,  provides:  "All  losses,  charges 
and  expenses  shall  be  paid  out  of  a  fund  to 
be  known  as  the  'General  Fund.'  This  fund 
shall  at  all  times  be  maintained  by  assess- 
ments levied  only  by  the  board  of  directors 
when  In  their  judgipent  the  necessity  exists, 
and  upon  all  the  members  of  the  company, 
and  shall  be  prorated  in  accordance  with  the 
amount  of  their  policies  respectively." 

The  policy  also  contains  a  copy  of  the  de- 
fendant's by-laws,  section  2  of  which  is  as 
follows:  "Upon  the  written  request  of  the 
insured,  which  request  In  connection  with  the 
assurances  that  pertain  thereto,  shall  be  at- 
tached to  the  policy  at  the  time  of  its  issu- 
ance and  become  a  part  thereof,  this  com- 
pany will  Issue  a  fully,  paid-up  policy  for  the 
time  agreed  upon  as  provided  by  law,  upon 
the  payment  of  the  total  amount  of  the  as- 
sessments that  could  or  would  be  levied  up- 
on any  given  policy  In  accordance  with  the 
constitution  and  by-laws,  provided,  however, 
that  such  money  so  received,  other  than  what 
was  then  due  the  company;  shall  not  be  paid 
into  the  'General  Fund,'  but  shall  be  paid  in- 
to a  fund  known  as  the  'Advance  Assessment 
Fund,'  which  fund  shall  be  held  by  the  cor- 
poration In  trust,  subject  to  the  following 
conditions:  When  any  assessment  may  be- 
come due  and  owing  on  said  policy,  that  the 
said  company  is  authorized  to  levy  said  as- 
sessment against  the  said  Insured  in  the  or- 
dinary and  usual  way,  but  the  said  assess- 
ment shall  be  collected  only  out  of  said  ad- 
vance assessment  fund."  In  construing  the 
language  of  that  section.  In  an  action  where- 
in the  complaint  charged  the  levy  of  any  ad- 
vance assessment,  and  such  averment  was 
admitted  by  the  answer  which  Impliedly,  at 
least,  stated  that  the  sum  of  money  so  de- 
termined upon  had  not  been  paid  within  30 
days  after  the  giving  of  notice  thereof,  it  was 
held  that  the  policy  was  self -executing,  and 


that  upon  default  In  Che  payment  of  the  as- 
sessment it  became  ipso  facto  void.  Mutual 
Fire  Co.  v.  Maple,  60  Or.  359,  119  Pac.  484. 
In  that  case,  though  nothing  Is  said  In  the 
opinion  with  respect  to  the  giving  of  a  notice 
of  assessment,  the  decision  proceeds  upon  tbe 
theory  that  such  announcement  was  doly  re- 
c^ved. 

It  wUl  be  kept  in  mind  that  In  the  case  at 
bar  the  policy  recites  that  the  plaintiffs  had 
obligated  themselves  to  pay  their  ratable 
proportion  of  all  assessments,  and  that  the 
contract  of  Insurance  also  acknowledged  the 
payment  of  $102.90.  It  would  appear  that 
the  sum  so  admitted  was  not  an  assessment 
but  a  premium,  which  amount  agreed  to  be 
paid  as  the  consideration  for  the  insurance 
the  secretary  was  authorized  to  receive  pur- 
suant to  article  3  of  the  constitution.  If, 
however,  such  sum  was  an  advanced  assess- 
ment within  the  meaning  of  section  2  of 
defendant's  by-laws,  and  should  have  been 
paid  within  30  days  after  notice  thereof  was 
deposited  in  the  post  office  at  Portiand,  Or., 
the  mailing  of  a  notice  giving  such  warning 
is  a  condition  precedent,  the  performance 
of  which  must  be  compiled  with  before  the 
policy  is  rendered  ipso  facto  void.  Schmidt 
V.  German  Mutual  Ins.  Co.,  4  Ind.  App.  340, 
30  N.  E.  939. 

[3]  H.  B.  Wagnon,  manager  of  tiie  defend- 
ant, which  Is  a  mutual  Insurance  company, 
testified  that  Its  board  of  directors  bad  an- 
thorized  the  levy  of  advance  assessments  of 
70  per  cent,  of  the  annual  premiums  of  old 
standard  Insurance  companies  whenever  a 
policy  was  issued;  that  pursuant  to  such 
sanction  a  levy  of  that  kind  was  made  by  the 
officers  upon  the  plaintiffs'  application  for 
insurance;  that.  If  the  money  realized  by 
such  method  was  insufficient  to  liquidate  the 
loss  occasioned  by  a  fire  covered  by  one  of 
its  policies,  another  assessment  would  be  lev- 
ied upon  all  persons  whose  requests  for  In- 
surance, when  granted,  made  them  members 
of  the  company;  that  the  information  con- 
tained In  a  policy  and  a  bill  accompanying 
it,  stating  that  the  sum  of  money  referred  to 
should  be  paid  within  30  days,  were  mailed  to 
the  plaintiffs  and  afforded  all  the  written  no- 
tice that  was  given.  On  cross-examiuaUon, 
the  witness  in  answer  to  the  question,  "Then, 
It  was  a  notice  with  the  policy  when  the  poli- 
cy was  delivered?"  replied:  "Sure  It  was, 
with  all  policies,  sure ;  I  have  Just  been  tell- 
ing you  we  could  not  get  along  without  that, 
we  could  not  get  any  money  to  pay  with  In 
any  other  way.  Q.  Well,  did  you  send  oat 
the  policy?  How  do  you  know  there  was  a 
notice  sent  out  with  this  policy?  A.  Well, 
I  don't  know  whether  I  mailed  it  or  my  son 
mailed  it,  or  the  girl  that  wrote  It— some- 
body mailed  It  out  of  my  office,  that  is  one 
sure  thing.  They  got  It  at  any  rate ;  there's 
a  sure  thing — sure  pot  they  got  it,  and  it 
was  sent  out  of  the  office  by  somebody." 

H.  B.  Wagnon,  Jr.,  who  is  secretary  of  the 
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defendant  company,  conoboratea  the  preced- 
ing witness  witb  respect  to  the  manner  of 
levying  an  advance  assessment  He  identi- 
fied an  envelope  which  was  received  in  evi- 
dence having  thereon  inter  alia  the  sentence : 
"Policy  mailed  by  A.  S."  In  alluding  to 
which,  he  testified  that  the  letters  last  set 
forth  were  the  initials  of  .the  stenographer 
in  their  office  at  the  time.  Referring  to  the 
notice  of  assessment,  this  witness  stated  up- 
on oath :  "The  poUcy  itself  so  called  for  it, 
and  there  was  a  written  statement  mailed 
with  the  policy  also."  Adverting  to  the 
plaintiffs,  he  was  farther  asked:  "And  was 
there  any  statement  mailed  or  delivered  to 
these  people  afterwards?"  He  replied:  "It 
was,  and  In  person  by  myself."  The  court 
thereupon  Inquired :  "What  kind  of  a  state- 
ment was  It?"  The  witness  answered :  "Just 
like  this  one  (exhibiting  a  paper) ;  these  have 
been  printed  since,  but  they  are  of  the  same 
nature."  The  plaintiffs'  counsel  then  asked : 
"Simply  a  bill,  that  is,  a  statement  in  the 
nature  of  a  bill  sent  out  with  the  policy?" 
The  witness  replied:  "In  each  one;  yes, 
sir."  The  statement  of  the  demand  thus  re- 
ferred to  was  nothing'  more  than  a  mere 
declaration  of  the  amount  due  on  the  policy. 
Whether  snch  bill  was  sent  out  by  mail  or 
delivered  In  person  by  H.  D.  Wagnon,  Jr., 
which  cannot  be  determined  from  his  testi- 
mony.  Is  unimportant,  for  the  information 
thus  furnished  was  not  a  notice  that  the  con- 
tract of  insurance  would  become  void  If  the 
payment  was  not  made  within  30  days. 

[4]  Where,  as  in  the  case  at  bar,  the  by- 
laws require  that  notice  of  assessments  must 
be  given  In  writing,  testimony  offered  to 
prove  that  a  parol  notice  was  given  Is  Imma- 
teriaL  Dial  v.  Valley  Mutual  life  Ass'n, 
29  S.  C.  560,  8  S.  E.  27. 

[(]  The  stenographer  who,  it  is  asserted, 
mailed  to  the  plaintiffs  the  policy  was  not 
called  to  prove  that  any  notice  of  a  levy  of 
assessment  was  made.  The  secretary's  cer- 
tificate, under  his  hand  and  seal  of  office, 
that  an  assessment  had  been  made,  and  the 
amount  thereof  as  provided  by  section  8  of 
the  by-laws,  was  not  offered  in  evidence  un- 
less the  policy  can  be  regarded  as  affording 
such  proof.  No  notice  of  the  levy  of  an  as- 
sessment, directed  to  the  plaintiffs,  appears  to 
have  been  deposited  In  the  post  office  at  Port- 
land, Or.  The  testimony,  however,  unmistak- 
ably shows  that  the  $102.90  referred  to  In  the 
iwlicy  was  an  advance  assessment,  but,  in 
the  absence  of  such  sworn  'declarations.  It 
might  reasonably  have  been  Inferred  that 
the  sum  so  stated  was  the  premium,  so  that 
the  policy,  though  signed  by  the  secretary  and 
tested  by  his  seal  of  office,  did  not,  in  our 
opinion,  furnish  the  required  Information, 
aod  evidently  is  not  the  notice  specified  In 
section  8  of  the  by-laws. 

We  coLcur  In  the  findings  made  by  the 
trial  court  that  are  challenged  by  assign- 


ments of  error  numbered  2,  8,  and  4,  which 
specifications  practically  Involve  but  one 
question.  Other  errors  are  alleged,  but, 
deeming  them  unimportant  or  not  involved, 
the  judgment  should  be  affirmed,  and  it  is  so 
ordered. 

BEAN,  BAKIN,  and  McNAET,  JJ.,  concur. 
McBRIDB,  C.  J.,  not  sitting. 


CAWLFIELD  v.   SMYTH  et  al. 
(Supreme  Court  of  Oregon.    Jan.  27,  1914.) 

L  Watebs  awd  Wateb  Coubsks  (S  111*)  — 

Mean  DEB  Link. 

The  ordinary  high-water  mark  constitutes 
the  true  meander  line  of  public  lands  granted 
by  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Ck>ur8es,  Cent  Dig.  {  120;   Dec.  Dig.  { 

2.  Waters  and  Water  Cottbsbs  ({  111*)— De- 

BCBIPTION— MEANDEB  LINE. 

A  survey  of  a  meander  line  need  not  fol- 
low all  the  sinuosities  of  a  river  or  lake  foot 
by  foot,  but  is  sufficient  if  it  fairly  represents 
the  average  of  the  mean  high-water  mark  of  the 
body  of  water  in  question. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  §  120;  Dea  Dig.  § 
111.*] 

3.  Waters  and  Water  Coubses  (S  111*)— De- 

SCBIPTION— MEANDEB    LiNE. 

If  by  mistake  or  fraud  a  surveyor  omits 
large  tracts,  placing  them  inside  a  meander 
line  Instead  of  bounding  them  by  the  survey  of 
the  meander  line  with  reasonable  accuracy,  the 
purchaser  of  abutting  lands  will  take  only  to 
that  line  and  not  beyond. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  $  120;  Dec.  Dig.  § 
111.*] 

4.  Waters  and  Wateb  Courbes  (J  111*)— Ri- 
parian KioHTS  —  "Recession"  —  "Avul- 
sion." 

An  owner  of  land  bordering  a  body  of  wa- 
ter is  entitled  to  follow  the  water  as  it  re- 
cedes, and  hold  the  land  uncovered,  and  is 
not  limited  to  a  particular  amount  acquired  in 
this  way ;  but  by  "recession"  is  not  meant  a 
sudden  "avulsion '  which  chanRes  the  channel 
of  a  stream  so  as  to  cut  off  laud  in  large  quan- 
tities. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  120;  Dec.  Dig. 
S  111.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  tJ55.] 

Department  No.  L  Appeal  from  Circuit 
Ourt,  Harney  Ck>unty;  William  Smith, 
Judge. 

Action  by  Frank  Cawlfield  against  D.  A. 
Smyth  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

This  is  an  action  of  ejectment  in  statutory 
form,  In  wtilch  the  defendants  admitted  be- 
ing in  possession  of  the  lands  In  dispute, 
but  denied  all  other  allegations  of  the  com- 
plaint A  Jury  trial  resulted  in  a  verdict  and 
Judgment  for  the  defendants,  and  the  plain- 
tiff appeals. 
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O.  A.  Sweek,  of  Burns,  and  (L.  R.  Webster, 
of  Portland  (Emmons  &  Webster,  of  Port- 
land, on  tbe  brief),  for  appellant  Will  R. 
King,  of  Washington,  D.  O,  for  respondents. 

BDRNBTT,  J.  Tbe  plalnatf  is  tbe  owner 
of  certain  fractional  subdlTisions  of  sections 
27  and  28,  townsblp  26  soutb,  range  31  east 
of  tbe  Willamette  Meridian,  In  Harney  coun- 
ty, bounded  on  the  north  by  tbe  meander  line 
of  Malheur  Lake,  a  nonnavigable  body  of 
water,  fed  by  Silvles  river  on  the  north  and 
Blitzen  river  on  the  south,  and  finding  its 
outlet  through  a  channel  which  its  waters 
have  forced  into  Harney  Lake.  The  land  in 
dispute  is  on  the  lake  side  of  this  meander 
line,  and  lies  in  front  of  the  lots  owned  by 
the  plaintUT,  although  other  land  of  a  similar 
nature  intervenes  between  them  and  the 
premises  he  would  recover.  The  plalntlfF 
claims  these  lands  as  accretions  to  his  lots, 
which  he  purchased  and  holds  under  a  patent 
from  the  United  States  government  His 
contention  is  that,  bis  lands  being  bounded 
by  the  meander  line  of  the  lake,  as  evidenced 
by  the  official  plats,  he  takes  by  operation  of 
law,  as  an  accretion,  all  land  beyond  the  line 
and  uncovered  by  the  recession  of  the  lake. 
The  defendants  maintain  that  the  meander 
line  as  laid  upon  the  ground,  and  forming  on 
the  maps  of  the  survey  the  north  boundary  of 
the  lots  owned  by  the  plaintlfT,  did  not  truly 
represent  the  meander  of  the  lake  at  tbe 
time  it  was  surveyed,  and  that  he  is  privi- 
leged to  show  that  fact,  with  the  result  that 
plaintiff  cannot  take  any  land  north  of  the 
actual  meander  line  as  thus  traced,  and  is 
forbidden  to  advance  his  boundary  with  the 
retreating  waters. 

Another  question  involved  is  based  upon 
plaintiff's  objections  to  sundry  instructions 
given  by  the  court  to  the  Jury.  The  meander 
line  in  question  was  surveyed  by  a  deputy 
United  States  surveyor  in  1895.  Among 
other  things  the  court  charged  the  Jury  thus: 
"I  instruct  you,  gentlemen,  that  if  you  find 
a  meander  line  or  some  line  of  survey  was 
run  along  the  northern  boundary  of  the 
lands  last  described  (meaning  the  lots  own- 
ed by  plaintiff)  that  is  not  conclusive  evidence 
of  the  existence  of  a  lake  at  that  point  Tou 
will  therefore  weigh  and  consider  all  of  the 
evidence  in  this  case,  and  the  facts,  the  con- 
clusion, to  be  deduced  from  the  whole  evi- 
dence is  to  determine  whether  in  fact  there 
was  a  lake  north  of  and  adjoining  plalntUTs 
land  described  in  his  patent,  and  if  there  was 
not  such  lake  at  the  time  such  meander  line 
was  run,  to  wit,  in  the  year  1895,  you  wlU 
find  for  the  defendants;  that  is  to  say,  I 
instruct  you  that  before  you  can  find  for  the 
plaintiff,  you  must  be  satisfied  from  a  pre- 
iwnderance  of  the  evidence  that  daring  the 
year  In  whi<di  snch  meander  line  was  run 
there  was  a  lake  Immediately  north  of  and 
adjoining  the  land  described  in  plaintiff's 
patent  as  belonging  to  him,  but  if  yon  be- 


lieve from  the  evidence  that  there  was  a 
swamp  or  marsh  instead  of  'a  lake,  imme- 
diately north  of  and  adjoining  said  lands, 
then  you  will  find  for  the  defendants.  In 
other  words,  It  is  a  fact  for  you  to  determine 
whether  there  was  a  lake.  If  there  was  such 
lake  at  the  meander  line,  the  plaintiff  should 
recover,  if  the  land  uncovered  by  the  reces- 
sion of  tbe  lake,  which  said  recession  yoa 
find  to  have  been  natural  and  gradual,  be 
not  of  such  considerable  area  or  amount  as 
would  increase  bis  holdings  and  possessions 
under  his  patent  to  such  an  extent  as  would 
be  unreasonable  and  beyond  the  pessible  in- 
tention of  the  government  in  the  execution  of 
said  patent."  Again,  after  the  Jury  had  re- 
tired and  been  in  deliberation  for  some  time, 
they  returned  and  asked  the  court  for  fur- 
ther instructions  respecting  the  amount  of 
land  the  plaintiff  might  recover.  Whereupon 
the  court  gave  the  following  instruction: 
"With  reference  to  the  amount  of  land  that 
tbe  plaintiff — a  plaintiff  In  proceedings  of 
this  kind  might  claim  by  virtue  of  the  fact 
that  his  holdings  are  separated  from  the 
lake  by  means  of  a  meander  line,  I  instruct 
you  that  a  meander  line  should  mark  tbe 
shore  line  of  abutting  property,  if  snch  line 
is  properly  surveyed.  If  It  does  not  mark 
such  line  practically,  it  is  not  a  true  meander 
line,  and  should  be  disregarded.  It  Is  not 
necessary  that  this  line  shall  coincide  with 
the  edge  of  the  lake  by  following  the  true 
curvature  of  the  shore  line.  It  may  consist 
of  broken  straight  lines,  and  is  to  control  if 
it  is  so  located  as  not  to  leave  a  considerable 
body  of  land  between  the  said  meander  line 
and  the  water's  edge  when  the  lake  is  at  its 
usual  or  ordinary  state.  So  in  this  case,  if 
the  meander  line  of  1895  fairly  marks  the 
shore  line  of  the  lake  at  that  time,  it  would 
be  controlling  here,  and  the  plaintiff  must  re- 
cover, unless  the  recession  of  the  waters 
from  the  original  shore  line  of  tbe  lake  as 
shown  by  that  survey  has  been  so  great  as 
to  add  a  very  considerable  quantity  of  land, 
amounting  to  as  much  or  more  land  as  tbat 
described  in  the  patent  which  the  plaintiff 
obtained  from  tbe  government,  In  which  lat- 
ter case  the  meander  line  must  be  regarded 
as  bis  north  boundary,  and  he  cannot  recover 
here  In  such  case." 

[1]  Respecting  the  true  meander  line,  It 
was  held  in  Johnson  v.  Knott,  13  Or.  308,  10 
Paa  418,  that  tbe  ordinary  high-water  mark 
constitutes  the  true  meander  line.  The  same 
doctrine  was  approved  in  the  case  of  State 
V.  Portland  General  Electric  Co.,  52  Or.  502, 
95  Pac.  772,  98  Pac.  160;  Mf.  Justice  Eakin 
saying:  "That  the  point  to  which  the  water 
usually  rises,  in  an  ordinary  season  of  high 
water,  is  the  meander  line,  and  that  this  line 
forms  the  boundary  of  tbe  title  of  the  United 
States."  This  is  the  policy  adopted  by  the 
general  government  in  its  surreys.  In  para- 
graph 154,  page  62,  Manual  of  Surveying  In- 
structions for  the  Survey  of  the  Public  Lands 
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of  the  United  States,  It  Is  said:  "Lands 
botmded  by  waters  are  to  be  meandered  at 
mean  high-water  mark."  Further,  in  para- 
graph 157,  it  is  said:  "Navigable  waters,  as 
^ell  as  all  rivers  not  embraced  in  the  class 
denominated  navigable,  the  right  angle  width 
of  which  is  three  chains  and  upwards,  will 
be  meandered  on  both  banks  at  the  ordinary 
mean  high-water  mark."  Finally,  in  para- 
graph 168,  page  64,  the  rule  Is  laid  down: 
"Meander  lines  will  not  be  established  at  the 
segregation  line  between  dry  and  swamp  or 
overflowed  land,  but  at  the  ordinary  high- 
water  mark  of  the  actual  margin  of  the  riv- 
ers or  lakes  on  which  such  swamp  or  over- 
flowed land  borders." 

12]  It  Is  lmpractl<*able  to  trace  out  mean- 
der lines  which  follow  foot  by  foot  all  the 
sinuosities  of  an  ordinary  lake  or  river.  It 
Is  safl^dent  If  the  survey  fairly  represents 
the  average  of  the  mean  high-water  mark  of 
the  body  of  water  In  question.  In  the  very 
nature  of  things  any  feasible  survey  of  the 
meander  under  this  rule  vrtll  leave  on  the 
lake  side  of  the  line  more  or  less  land  in 
spots  which  may  be  in  fact  above  high-water 
mark.  This  is  the  doctrine  laid  down  by  this 
court  in  French  Idve  Stock  Co.  v.  Springer, 
35  Or.  312,  68  Pac.  102,  quoting  with  approval 
Barnhart  v.  Ehrhart,  33  Or.  274,  54  Pac.  195. 

[3]  On  the  other  band,  all  the  cases  on 
this  subject  recognize  the  doctrine  elaborated 
by  Mr.  Justice  Moore  in  this  latter  decision, 
that,  if  by  mistake  or  through  fraud  the 
surveyor  omits  large  tracts  of  land,  placing 
them  Inside  the  meander  line  instead  of 
bounding  them  by  that  survey  with  reason- 
able accuracy,  the  purchaser  of  lands  abut- 
ting upon  such  a  meander  will  take  only  to 
that  line,  and  not  beyond.  Hence  it  is  a  ques- 
tion of  fact  In  case  of  dispute  whether  or  not 
the  survey  did  reasonably  trace  the  mean 
high-water  line  of  the  lake  or  stream  in  ques- 
tion with  a  meander  line  properly  established 
so  as  to  fairly  represent  the  average  of  the 
mean  high-water  mark.  Consequently  noth- 
ing here  stated  la  intended  to  preclude  a 
proper  inquiry  about  whether  the  meander 
lioe  coincided  fairly  with  the  average  of  the 
high-water  mark  as  the  same  existed  when 
the  survey  was  made. 

[4]  It  is  a  well-established  rule  that  the 
grantee  will  take  at  least  to  the  actual  mar- 
gin of  the  water,  whether  within  or  without 
the  line  as  properly  surveyed  on  the  ground, 
and  that  he  is  entitled  to  follow  the  water 
as  it  recedes,  and  to  hold  and  enjoy  the  land 
thus  uncovered.  By  recession  is  not  meant 
a  sadden  avulsion  which  changes  the  channel 
of  a  stream  so  as  to  cut  off  land  in  large 
quantiUes ;  but  where  a  lake  recedes  from  its 
original  meander  lines  rightly  surveyed,  the 
owner  of  the  lands  bounded  by  such  mean- 
ders is  entitled  to  follow  the  water  however 
far  it  retires,  or  however  much  land  may  be 
nncovered  by  the  recession. 

Concerning  this  very  lake  this  court,  speak- 


ing by  Mr.  Justice  Wolverton,  In  French 
Live  Stock  Co.  V.  Springer,  supra,  said:  "It 
Is  a  question  of  no  moment  to  the  parties  in 
the  present  controversy  whether  the  shore  or 
upland  owner  takes  to  the  water's  edge  or  to 
the  center  of  a  nonnavigable  lake,  or  what 
title,  if  any,  has  been  acquired  by  reason  of 
such  ownership,  without  reservation  in  the 
muniments  of  title  to  the  land  under  the 
water  of  the  lake,  as,  in  any  event,  the  own- 
er is  entitled  to  all  land  between  the  original 
line  and  the  water's  edge,  which  shall  have 
become  bare  by  accretion  or  a  gradual  and 
lmi)erceptlble  recession  of  the  water,  not 
extending  beyond  the  center  of  the  lake." 
In  good  reason  there  can  be  no  difference  in 
principle  between  nonnavigable  lakes  and 
nonnavigable  rivers  respecting  recessions  and 
accretions,  especially  where,  as  in  this  in- 
stance, both  alike  rise  and  fall  in  the  wet 
and  dry  seasons.  It  is  said  in  a  work  on 
Elementary  Physical  Geography  by  William 
Morris  Davis:  "Lakes  may  be  generally  tak- 
en to  indicate  a  useful  drainage  system.  In 
time  they  will  be  destroyed;  partly  by  filling 
with  the  waste  that  is  brought  by  the  inflow- 
ing streams,  partly  by  the  deepening  of  the 
outlet  valley.  Lakes  should  therefore  be  re- 
garded as  only  temporary  features  in  the 
long  life  of  the  river  system  to  which  they  be- 
long. The  rivers  may  remain  long  after  the 
lakes  disappear."  It  is  laid  down  In  Hardin 
V.  Jordan,  140  U.  S.  371,  11  Sup.  Ct  808,  838 
(35  L.  Ed.  428),  that  "grants  by  the  United 
States  of  its  public  lands  bounded  on  streams 
and  other  waters,  made  without  reservation 
or  restriction,  are  to  be  construed  as  to  their 
effect  according  to  the  laws  of  the  state  in 
which 'the  lands  lie.  It  depends  upon  the 
laws  of  ea«;h  state  to  what  extent  the  prerog- 
ative of  the  state  to  lands  under  water  shall 
extend."  At  the  argument  the  case  of  Scott 
V.  Lattlg,  227  U.  S.  229,  33  Sup.  Ct  242,  57 
L.  Ed.  490,  44  L.  R.  A.  (N.  S.)  107,  was  cited 
as  modifying  the  rule  laid  down  in  Hardin 
V.  Jordan,  supra,  but  the  two  cases  are  un- 
like in  this:  That  the  Hardln-Jordan  case 
relates  to  a  nonnavigable  lake,  while  the 
other  case  has  to  do  with  a  fixed  and  well-de- 
fined island  in  a  navigable  river.  The  case 
at  bar  is  more  like  Whitaker  t.  McBrlde,  197 
U.  8.  610,  26  Sup.  Ct.  630,  49  li.  Ed.  857,  in 
which  the  Supreme  Court  of  the  United 
States  decided  that,  "by  the  law  of  Nebraska 
•  •  •  the  riparian  proprietors  are  the 
owners  of  the  bed  of  a  stream  to  the  center 
of  the  channel ;  that  the  government  as  orig- 
inal proprietor  has  the  right  to  survey  and 
sell  any  lands,  including  islands  in  a  river  or 
other  body  of  water ;  that  If  it  omits  to  sur- 
vey an  island  in  a  stream,  and  refuses,  when 
its  attention  is  called  to  the  matter,  to  make 
any  survey  thereof,  no  citizen  can  overrule 
the  action  of  the  department,  assume  that 
the  Island  ought  to  have  been  surveyed,  and 
proceed  to  occupy  it  for  the  purposes  of 
homestead  or  pre-emption  entry.    In  such  a 
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case  the  rights  of  riparian  proprietors  are  to 
be  preferred  to  the  claims  of  the  settler." 
Section  878,  L.  O.  L.,  declares:  "The  follow- 
ing are  the  rules  for  construing  the  descrip- 
tive part  of  a  conveyance  of  real  proi)erty, 
when  the  construction  Is  doubtful,  and  there 
are  no  other  sufficient  circumstances  to  de- 
termine It:  •  •  •  (4)  When  a  road  or 
stream  of  water  not  navigable  Is  the  bound- 
ary, the  rights  of  the  grantor  to  the  middle 
of  the  road,  or  the  thread  of  the  stream,  are 
included  In  the  conveyance,  escept  where  the 
road  or  bed  of  the  stream  is  hdd  under  an- 
other title."  In  Micelli  v.  Andrus,  61  Or.  78, 
120  Pac.  737,  Mr.  Justice  Moore  said:  "The 
United  States  originally  owned  the  bed  of 
each  unnavlgable  river,  and,  when  any  land 
bordering  thereon  is  granted  by  the  general 
government  or  its  successors  in  title,  by  de- 
scribing a  border  line  as  running  to  a  bank 
of  the  stream  and  thence  with  Its  meanders, 
giving  them,  the  boundary  of  the  premises 
conveyed,  unless  restricted  by  express  words, 
extends  by  the  overwhelming  preponderance 
of  Judicial  utterance  to  the  center  of  the 
river."  Until  legislation  of  the  state  has 
changed  its  policy  on  this  point,  we  must 
hold  that  the  riparian  owner  of  land  granted 
by  the  general  government  abutting  upon  a 
correctly  established  meander  line  Is  at  least 
entitled  to  follow  the  water  of  the  lake  or 
river  thus  meandered,  no  matter  how  far  it 
may  recede.  The  circuit  court  was  in  error 
when  It  undertook  to  limit  the  plalntUF  in 
the  amount  of  his  accretion  resulting  from 
the  retreat  of  the  water  In  front  of  his 
original  holdings. 

The  Judgment  of  the  circuit  court  is  revers- 
ed, and  the  cause  remanded  for  further  pro- 
ceedings. 

McBRIDE,  O.  J.,  and  MOORO  and  RAM- 
SEY, JJ.,  concur. 


TEMPLETON  v.  COOK  et  al.t 
(Supreme  Court  of  Oregon.     Jan.  27,  1914.) 

1.  Judgment    (J    744*)  —  Conclusivkness — 
Mattebs  Concluded. 

A  decree  in  a  suit  to  foreclose  a  mortgage, 
affirmed  on  appeal,  determining  the  amoont  of 
the  debt,  is  conclusive  on  that  point  in  a  sub- 
sequent creditor's  suit  to  reach  property  of  a 
surety  on  tbe  appeal  bond  o/  defendant  in  the 
former  ^uit  in  the  bands  of  a  third  party. 

[Ed.  Xote.-r-For  other  cases,   see  Judgment, 
Cent  Dig.  §§  1278-1281;   Dec.  Dig.  i  744.*] 

2.  Fbaudulent  Conveyances  ($  43*)— Rsu- 
EDtES  OP  Cbeditobs— Creditors'  Suit. 

Where  the  evidence  shows  that  proTisions 
for  the  payment  of  the  price  of  land  to  the  ven- 
dor's wife  were  made  to  put  it  out  of  tbe  reach 
of  creditors,  a  creditor  cuuld  recover  the  mon- 
ey so  paid,  notwithstanding  a  claim  that  tbe 
money  was  to  be  paid  to  tbe  wife  in  considera- 
tion of  her  inchoate  dower  interest  in  the  land. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  41,  95-100,  301; 
Dec.  Dig.  {  43.*] 


3.  Equity   (I  195*)— Puadiro-*Cbo8s-Goi(- 

flaint  ob  Cboss-Bili.. 

Under  U  O.  L.  {  390,  abolishing  cross-bills, 
except  that  in  an  action  at  law  in  certain  cases 
the  defendant  may  file  a  complaint  in  the  nature 
of  a  cross-bill,  there  is  no  such  pleading  as  a 
cross-bill  or  cross-complaint  in  a  suit  in  equity; 
it  being  contemplated  that  the  relief  by  ooun- 
terclaim  provided  by  section  40l  will  be  ample. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dijg.  if  446-440 ;   Dec  Dig.  f  195.*] 

4.  Set-Off  and  C0UNTEBCI.AIK  ({  1*)— Sub- 
ject-Mattes. 

A  counterclaim  in  an  equity  snit  must  be 
one  on  which  a  suit  might  be  maintained  by  the 
defendant  against  the  plaintifE  in  tbe  soit^ 

[Ed.  Note.- For  other  cases,  see  Set-OS  and 
Counterclaim,  Cent  Dig.  {  1;    Dec.  Dig.  !  1.*] 

6.  Pbincipal  and    Subbtt   ((  157*)— Rems- 
dies  of  Cbeditob— Issues  and  Proof. 

In  a  creditors'  suit  to  reach  the  property  of 
a  surety  on  an  appeal  bond,  the  question  wheth- 
er the  liability  of  two  sureties  being  joint  can  be 
varied  by  proof  of  the  circumstances  of  the 
signing  of  the  undertaking  can  be  presented 
only  by  concise  issues,  and  primary  liability  of 
one  and  secondary  liability  of  the  other  estab- 
lished only  by  definite  proof. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  i  427;  Dec  Dig.  { 
157.*] 

6.  Pleading  (J  8*)— Form  of  Aixeoations— 

Conclusion  of  Law. 

A  statement  in  a  pleading  that  of  two  sure- 
ties who  signed  an  undertaking  one  was  pri- 
marily liable  states  only  a  conclusion  of  law, 
contrary  to  the  terms  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §{  12-28%,  68 ;   Dec  Dig.  S  8u*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  B}.  McGinn, 
Judge. 

Suit  by  C.  R.  Templeton  against  W.  E. 
Cook  and  others.  From  tbe  decree,  defend- 
ants W.  E.  Cook  and  wife  appeal.  Affirmed 
in  part,  and  reversed  in  part,  and  counter- 
claim dismissed. 

George  S.  Shepherd,  of  Portland  (Edward 
Joshua  Clark,  of  Portland,  on  the  brief),  for 
appellants.  Reed  &  Bell,  of  Portland,  for 
respondent  Wentworth.*  Ralph  R.  Dunlway, 
of  PorUand  (C.  L.  Whealdon,  of  Portland, 
on  the  brief),  for  respondent  C.  R.  Templeton. 
R.  Sleight,  of  Portland  (Stapleton  &  Sleight, 
of  Portland,  on  the  brief),  for  respondent 
Morrison. 

EAKIN,  J.  This  is  a  creditor's  suit  to 
reach  property  In  the  hands  of  a  third  party, 
namely,  money  due  from  the  defendant  Went- 
worth to  the  defendant  W.  E.  Cook,  as  the 
price  of  land  sold  by  W.  E.  Cook  to  him; 
the  price  being  made  payable  to  Martha  E. 
Cook,  which  Is  alleged  to  have  been  done  in 
fraud  of  plaintiff's  rights.  The  facts  out  of 
which  this  proceeding  arose  are  that  the 
plaintiff,  having  a  chattel  mortgage  on  an 
automobile  to  secure  the  payment  of  the  sum 
of  $2,000,  brought  an  action  of  replevin  to 
recover  possession  of  the  automobile;  and 
soon  thereafter  brought  a  suit  against  Lloyd, 
the  mortgagor,   to    foreclose   the   mortgage. 


*For  otber  cues  lee  same  topic  and  section  NUMBER  in  Dee.  Dig.  *  Am.  Dig.  Key-No.  Series  t  Rep'r  ladezea 
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In  the  suit  tbe  defendant  Lloyd  contended 
that  the  debt  secured  was  In  the  sum  of  $700 
only.  Both  cases  were  brought  to  the  Su- 
preme Court.  This  court  held  in  the  suit 
that  the  plalntifC  gave  fuU  value  for  the 
12,000  note  and  mortgage,  and  rendered  a 
decree  affirming  the  decree  of  the  lower  court, 
which  was  a  Judgment  for  $2,000,  and  for 
the  sale  of  the  mortgaged  property  (Temple- 
ton  T.  Lloyd,  50  Or.  50,  116  Pac.  1067),  and 
affirmed  the  Judgment  of  the  lower  court  in 
tbe  replevin  action  for  the  possession  thereof. 
Upon  the  appeal  in  the  suit  W.  E.  Cook  was 
surety  on  the  undertaking  for  appeal,  and 
judgment  was  rendered  against  him  also  for 
the  sum  of  $2,000,  the  amount  of  tbe  decree 
and  costs. 

[1]  By  the  answer  In  the  present  case  the 
defendants  attempted  to  raise  an  issue  that 
the  Uoyd  debt  secured  by  mortgage  was  not 
$2,000,  but  only  $700,  and  that  that  amount 
had  been  paid;  but  tbe  amount  of  the  debt 
is  res  adjudlcata  in  the  decree  and  cannot  be 
questioned  in  this  proceeding.  Templeton  v. 
Lloyd,  supra.  The  answer  in  this  case  seeks 
again  to  revive  the  issue  as  to  the  considera- 
tion for  the  mortgage — different  from  tliat 
made  in  the  suit  of  Templeton  v.  Lloyd ;  but 
that  issue  is  concluded  by  the  decree  in  the 
former  suit  If  any  payment  of  that  Judg- 
ment has  been  accepted  expressly  or  implied- 
ly by  the  plalntUf  in  lieu  of  that  provided  for 
in  the  Judgment,  it  would  be  a  defense  here ; 
but  no  facts  are  alleged  tendering  such  an 
issne. 

[2]  Tbe  second  defense  Is  that  the  land 
sold  by  W.  B.  Cook  and  his  brother  to  Went- 
worth  was  an  inheritance  from  their  father, 
but  that  Martha  E.  Cook,  the  wife  of  W.  E. 
Cook,  had  an  inchoate  dower  Interest  in  W. 
E.  Cook's  part  thereof,  and  that  it  was 
agreed  that  tbe  balance  of  the  price  of  W.  E. 
Cook's  part,  after  payment  of  the  expenses 
and  less  $1,200  already  paid  to  him,  should 
be  paid  to  Martha  E.  Cook,  which  was'  al- 
leged to  be  In  consideration  of  her  interest  In 
the  land.  There  Is  no  showing  as  to  what 
tbe  law  of  Minnesota  is  as  to  the  wife's  dow- 
er, but  in  any  event  the  value  thereof  was 
very  small  and  incapable  of  definite  ascer- 
tainment for  tbe  reasons  shown  in  Kuratli  v. 
Jackson,  60  Or.  203,  118  Pac.  192,  1013,  and 
there  are  no  facts  before  us  from  which  we 
can  estimate  It  It  is  sufficient  to  say  that  It 
appears  from  the  evidence  that  the  provisions 
(or  the  payment  to  Martha  E.  Cook  of  W.  E. 
Cook's  part  of  the  money,  the  price  of  the 
Cook  land  sold  to  Wentwortb,  was  Intended 
to  put  It  out  of  tbe  reach  of  the  creditors  of 
W.  E.  Cook  and  especially  of  this  plaintiff; 
and  tbe  decree  on  the  issues  between  the 
plaintiff  and  W.  E.  and  Martha  E.  Cook 
should  be  affirmed. 

[3]  There  was  a  pleading  filed  In  this  case 
by  Pinley  Morrison  labeled  "cross-complaint" 
—we  suppose  meaning  cross-bilL  This  rec- 
ord does  not  Sbow  what  tbe  title  of  tbe  orig- 


inal creditor's  suit  begun  by  C.  H.  Temple- 
ton was,  nor  whether  or  not  Morrison  was  a 
party  defendant  None  of  the  parties  have 
questioned  Morrison's  right  to  file  this  plead- 
ing as  a  cross-complaint  but  there  is  no 
such  pleading  known  to  our  practice  in  equity 
cases.  The  only  provision  for  a  cross-bill  is 
contained  in  section  390,  L.  O.  L.,  and  by  that 
cross-bills  are  abolished,  except  In  actions  at 
law  in  certain  cases.  It  was  contemplated  by 
this  statute  that  the  provision  for  a  counter- 
claim in  equity  cases,  as  provided  for  by  sec- 
tion 401,  L.  O.  L.,  would  be  ample  to  Include 
any  and  every  relief  available  to  a  defendant 
in  a  suit,  and  we  can  conceive  of  no  case  in 
which  It  would  not  be  complete.  The  only 
reason  a  cross-bill  is  permitted  in  an  action 
Is  to  provide  equitable  relief  for  a  defendant 
where  his  defense  at  law  is  not  adequate. 

[4]  Even  though  we  consider  tbe  cross-c'om- 
plalnt  before  us  as  a  counterclaim,  yet  a 
counterclaim  permissible  In  an  equity  case 
shall  be  one  upon  which  a  suit  might  be 
maintained  by  tbe  defendant  against  the 
plaintiff  in  the  suit  Here  the  counterclaim 
does  not  refer  to  tbe  plaintiff  nor  claim  any 
relief  against  him.  It  has  no  reference  to  tbe 
subject  of  the  creditor's  suit,  and  should  not 
have  been  entertained  by  tbe  circuit  court. 
Howe  V.  Kern,  63  Or.  494,  126  Pac.  834,  128 
Pac.  818.  However,  W.  E.  and  Martha  E. 
Cook  have  answered  that  pleading  without 
question,  and  they  would  probably  be  pre- 
cluded from  hereafter  questioning  the  Juris- 
diction of  the  court,  and  we  will  review  tbe 
merits  of  the  part  of  the  decree  relating 
thereto. 

[5]  The  creditor's  suit  is  to  secure  tbe  ap- 
plication of  Cook's  part  of  the  Wentworth 
money  upon  an  execution  issued  upon  the  de- 
cree affirmed  by  this  court  May  31,  1911, 
whlcb  la  drcult  court  case  No.  7946 ;  the 
decree  being  against  Lloyd  and  W.  B.  Cook, 
who  alone  appears  as  surety  on  the  under- 
taking. The  counterclaim  has  reference  only 
to  an  undertaking  in  an  entirely  different 
case^  the  replevin  action,  being  circuit  court 
case  No.  7937,  which  said  undertaking  was 
given  for  the  release  of  the  property  taken 
by  tbe  plaintiff  in  tbe  replevin  proceeding, 
upon  which  W.  B.  Cook  and  Flnley  Morrison 
were  sureties  and  upon  which  undertaking 
plaintiff  obtained  judgment  in  the  circuit 
court  In  the  action  of  Templeton  t.  Lloyd, 
Cook,  and  Morrison,  In  tbe  sum  of  $2,600, 
interest  and  costs.  That  case  has  no  rela- 
tion to  the  undertaking  upon  which  the  de- 
cree and  execution  here  involved  are  based, 
except  that  possibly  a  payment  of  one  of  tbe 
Judgments  might  be  at  least  pro  tanto  a 
satisfaction  of  the  other.  The  pretended 
counterclaim  here  does  not  disclose  very  ac- 
curately what  relief  Is  desired,  as  Morrison 
is  In  no  way  liable  on  the  undertaking  or 
Judgment,  the  basis  of  tbe  creditor's  suit  It 
lie  desires  to  litigate  the  relative  rights  and 
liabilities  of  Cook  and  Morrison  upon  tbe 
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Joint  andertaklne  In  tbe  replevin  action,  sacli 
a  determination  will  not  benefit  him  nor 
give  bim  any  dalm  on  the  money  involved 
here.  The  question  sought  to  be  determined 
Is  whether  the  liability  being  Joint  can  be 
varied  by  proof  of  the  circumstances  of  the 
signing  of  the  undertaking  by  Cook  and  Mor- 
rison, Uoyd  being  the  principal,  and  whether 
Cook  should  be  held  primarily  liable  as  be- 
tween them.  This  question  can  be  presented 
only  by  concise  issues  and  established  by  def- 
inite proof  to  vary  the  legal  effect  of  tbe 
undertaking.  Such  an  Issue  is  not  definitely 
tendered,  nor  is  there  any  evidence  from 
which  the  court  can  determine  it 

[8]  The  statement  in  the  counterclaim  that 
Morrison  and  Cook  both  signed  the  undertak- 
ing and  that  Cook  was  primarily  liable  on  the 
undertaking  states  only  a  conclusion  of  law, 
contrary  to  the  terms  of  the  contract,  and  the 
evidence  is  InsuflScient  to  show  that  Cook  was 
tbe  principal  on  the  undertaking  or  agreed 
or  was  bound  to  save  Morrison  harmless.  It 
does  not  even  show  that  Cook  requested  him 
to  sign  it 

The  decree  in  this  case  so  far  as  it  is  in 
favor  of  the  plaintiff  and  against  W.  E.  and 
Martha  E.  Cook  is  affirmed;  and,  so  far  as 
it  adjudges  that,  as  between  Cook  and  Mor- 
rison, W.  B.  Cook  is  primarily  liable  to  Tem- 
pleton  upon  the  redelivery  undertaking,  it  is 
reversed  and  the  counterclaim  dismissed. 

McBRIDE,  C.  J.,  and  BEAN  and  Mc- 
NABY,  JJ.,  concur. 


WATERBDRY    v.    UNITED    TELEPHONE 

CO.  et  al. 

(Supreme  Court  of  Oregon.    Jan.  27,  1914.) 

1.  CoBPOBATiONB  (S  465*)— Contracts— Pbom- 
iBBORT  Note. 

Where  a  corporation  actually  received  the 
amount  of  two  notes  from  the  payee  and  expend- 
ed it  in  the  enterprise  in  which  the  corporation 
was  engaged,  it  is  bound  to  pay  them. 

[Ed.  Note. — For  other  cases,  gee  Corporations, 
Cent  Dig.  S§  1822-1826;    Dec  Dig.  §465.*] 

2.  Set-Off  and  Counterclaim  (|  41*)— Sub- 
ject-Matteb— Mutuautt  of  Deuands. 

The  indebtedness  of  a  son  to  a  corporation 
on  a  subscription  to  its  stock  is  not  a  counter- 
claim in  its  favor  against  its  debt  on  notes  to 
tbe  father  arising  out  of  an  independent  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  S§  76-79,  81;  Dec 
Dig.  i  41.»] 

Department  1.  Appeal  from  Circuit  Court 
Marion  County;    William   Galloway,   Judge. 

Suit  by  Q.  W.  Waterbnry  against  the  Unit- 
ed Telephone  Company.  From  a  decree  dis- 
missing the  suit  plaintifl  appeals.  Reversed 
and  rendered. 

The  plaintiff  brings  this  suit  against  the 
United  Telephone  Company  and  J.  L.  Cal- 
vert its  receiver,  to  recover  upon  two  prom- 
issory notes,  one  for  $4,500,  and  the  other 


for  $230,  which  be  alleges  were  execated  and 
delivered  to  him  by  the  defendant  corpora- 
tion for  money  which  he  loaned  to  it  and  to 
foreclose  his  lien  upon  $12,000,  par  value  of 
the  corporation's  bonds  which  he  says  were 
pledged  to  him  as  security  for  payment  of 
the  notes  mentioned.  The  execution  and  de- 
livery of  the  notes  Is  traverse  by  tbe  an- 
swer. Further  defending,  that  pleading 
states  substantially  that  tbe  notes  were  ex- 
ecuted by  tbe  officers  of  the  defendant  with- 
out authority,  and  in  addition  thereto  says 
that  the  corporation  was  organized  by  the 
son  of  the  plaintiff,  with  an  attorney  and  a 
third  corporator,  who,  upon  consummating 
the  organization,  elected  themselves  directors, 
and  then  issued  to  the  son  $10,000  in  par 
value  of  the  stock  of  the  concern  In  payment 
for  an  option  which  he  had  secured  upon  a 
then  existing  telephone  line,  which  option 
cost  him  $1  only.  The  substance  of  the  de- 
fense on  tills  point  is  that  these  transactions 
were  instigated  by  the  plaintiff  in  conjunc- 
tion with  his  son  and  carried  out  as  a  sdieme 
to  defraud  a  corporation  defendant  and  ac- 
quire its  property  for  much  less  than  its  ac- 
tual value.  The  all^atlons  of  the  answer 
are  traversed  by  the  reply, .  which  also  al- 
leges that  the  notes  were  not  only  regularly 
executed  for  money  loaned  to  the  corporation 
but  also  that  the  acts  of  the  ofiicers,  in  issu- 
ing its  commercial  paper  In  qnestlon,  were 
ratified  by  the  directors  and  stockholders. 
From  a  decree  dismissing  tbe  suit  the  plain- 
tiff appeals. 

John  M.  Pipes,  of  Portland  (Martin  L. 
Pipes,  of  Portland,  on  the  brief),  for  appel- 
lant George  G.  Bingham,  of  Salem,  and 
George  N.  Woodley,  of  Portland  (Hardy, 
Woodley  &  Behrends,  of  Portland,  on  tl^e 
brief),  for  respondenta 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  From  the  record  it  appears  that 
the  corporation  was  organized  August  12, 
1909,  at  which  time  the  transaction  of  issuing 
stock  to  the  son  was  completed.  The  note 
for  $4,5(X)  was  executed  June  t,  1911,  and 
the  other  note  was  issued  AprU  18,  1912.  Al- 
most without  dispute,  the  testimony  shows 
that  the  corporation  actually  received  from 
the  plaintiff  the  money  involved  in  these 
two  notes,  and  that  it  was  expended  in  the 
enterprise  in  which  the  concern  was  engaged. 
Such  circumstances  firmly  establish  the  cor- 
poration's obligation  to  pay  the  notes.  Ty- 
ler V.  Trustees,  14  Or.  485,  13  Pac.  829 ;  Cal- 
vert V.  Idaho  Stage  Co.,  25  Or.  412,  36  Pac 
24;  Flnnegan  v.  Pacific  Vinegar  Co.,  26  Or. 
152,  37  Pac.  46T;  Schreyer  v.  Turner  Flour- 
ing Mill  Co.,  29  Or.  1,  43  Pac.  719 ;  Columbia 
Nav.  Co.  V.  Vancouver  Trans.  Co.,  32  Or.  532, 
52  Pac.  613;  West  v.  Washington  Ry.  Co., 
49  Or.  436,  90  Pac.  666;  Wehrung  v.  Port- 
land Country  Club,  61  Or.  48,  120  Pac.  747. 

[2]  The  citadel  of  the  defense  is  contained 
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in  tbe  effort  to  connect  the  plalntUf  with  the 
alleged  scheme  to  defrand  the  defendant  by 
the  issuance  of  stock  which  was  not  paid  for, 
so  as  to  force  the  defendant  to  borrow  mon- 
ey and  suffer  the  wreck  of  Its  affairs  by  be- 
ing compelled  to  pay  the  Indebtedness  repre- 
sented by  the  notes.  Blxcept  mere  suspicion 
which  might  attach  to  transactions  between 
father  and  son,  there  is  no  testimony  con- 
necting the  plaintiff  with  the  transaction  of 
issuing  stock  without  payment  of  the  sub- 
scription for  the  same.  The  alleged  indebt- 
edness of  the  son  or  his  faUnre  to  pay  for 
stock  for  which  he  subscribed  is  one  thing 
to  which  snch  authorities  as  Macbeth  v.  Dan- 
field,  46  Or.  553,  78  Pac.  693,  106  Am.'  St 
Rep.  670,  McAllister  v.  American  Hospital  As- 
sociation, 62  Or.  630,  126  Pac.  286,  Shlpman, 
Denny,  Bhame  tc  Co.  v.  Portland  Constmc- 
tlon  Co.,  64  Or.  1,  128  Pac.  989,  might  apply. 
The  Indebtedness  of  the  corporation  to  the 
plaintiff  for  money  loaned  to  it  is  another 
transaction.  The  indebtedness  of  the  son  to 
the  corporation  Is  not  a  counterclaim  in 
faTor  of  that  Institution  against  the  debt 
which  It  owes  to  the  plaintiff.  It  Is  no  de- 
fense to  say  that  it  has  neglected  either  by 
Itself  or  Its  receiver  to  collect  money  which 
the  plaintiff's  son  owes  for  stock  for  which 
he  subscribed. 

The  decree  of  the  drcolt  court  Is  reversed, 
and  one  entered  here  In  accordance  with  the 
prayer  of  the  complaint 

McBRIDE;  C.  J.,  and  MOORB  and  ItAM- 
SET,  JJ.,  concur. 


CL0U6H  et  uz.  v.  DAWSON  et  al, 
(Sapreme  Conrt  of  Oregon.     Jan.  27,  1914.) 

1.  Fraud    (J  68*)— Evidknce— Weight   and 
Sttfficienct. 

Frand  la  a  question  of  fact,  and  is  prov- 
able by  drcumstantial  evidence  or  by  infer- 
ence; direct  and  pogitive  proof  not  being  es- 
sential. 

[B^.  Note. — For  other  cases,  see  Frand,  Cent. 
Dig.  H  65-69 ;  Dec.  Dig.  S  SS.*] 

2.  Pbikcipal  awd  Aqknt   (j  23*)— Bvidkkck 
—Weight  and  SuinoiBKOT. 

In  a  suit  to  cancel  an  exchange  of  real  es- 
tate, evidence  held  to  show  that  one  of  the  de- 
fendants, who  claims  to  have  been  simply  a  wit- 
ness to  the  transaction,  was  in  fact  the  prin- 
cipal, and  another,  who  made  the  false  repre- 
sentations to  plaintiffs,  was  his  agent. 

[Ed.  Note.— For   other  cases,   see   Principal 
and  Agent,  Cent  Dig.  |  41;   Dec.  Dig.  t  23.*] 

3.  Trusts   (J   107*)— Bvidbnob— Bubdkn    of 
Pboof. 

Every  fiduciary  relation  implies  superiority 
of  one  party  over  the  other,  and  equity  pre- 
sumes against  the  validity  of  every  transac- 
tion in  which  the  superior  party  obtains  a  ben- 
efit, and  places  on  him  the  burden  of  showing 
affirmatively  compliance  with  equitable  require- 
ments. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  1157;   Dec.  Dig.  I  107.*] 


4.  Tbu^s   (|   96*)— Ookstbuotivi  Teustb— 
Pbopebtt  Obtained  bt  Fraud. 

Where  one  obtained  land  from  plaintiffs  by 
fraud,  a  defendant  who  negotiated  with  third 
parties  an  exchange  of  the  land  for  other  land 
of  which  he  afterwards  received  a  deed  was  not 
a  bona  fide  purchaser,  and  a  constructive  trust 
was  properly  impressed  on  the  land  so  obtained 
in  favor  of  plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  §§  145-147;   Dec.  Dig.  S  95.*] 

5.  Pbincipal  and  Agent  (J  158*)— Liabil- 
ity FOB  Acts  of  Agent— Fkaud. 

A  principal  is  chargeable  with  fraud  prac- 
ticed by  the  agent,  whether  she  knew  of  it  or 
not  since  she  cannot  ratify  and  obtain  the  ben- 
efit of  the  deal  without  assuming  its  burdens. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  §g  58&-fi98 ;  Dec.  Dig.  { 
158.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  J.  P.  Kavanaugh,  Judge. 

Suit  by  Charles  Clough  and  wife  against 
y.  J.  Dawson  and  others.  BYom  a  decree 
for  plaintiffs,  defendants  Hugh  McGovern 
and  another  appeal.    Affirmed. 

See,  also,  133  Pac.  345. 

This  Is  a  suit  to  rescind  a  contract  for 
the  exchange  of  real  estate  on  the  ground  of 
fraud,  and  for  a  conveyance  to  plaintiffs 
of  a  portion  of  that  realty  and  certain  other 
land  received  by  defendants  In  exchange  for 
the  remainder  of  plaintiffs'  properties.  The 
circuit  court  rendered  a  decree  In  favor  of 
plaintiffs,  from  which  defendants  Hugh  Mc- 
Govern and  Lenora  D.  MlUer  appeal. 

Plaintiffs  allege  that  on  or  about  the  1st 
of  February,  1911,  the  defendants  conspired, 
confederated,  and  associated  themselves  to- 
gether to  cheat,  wrong,  and  defraud  plain- 
tiffs, and  to  secure  from  them  the  real  estate 
described  In  the  complaint  Defendants  V. 
J.  Dawson  and  Rose  Dawson,  his  wife,  made 
default,  and  hare  left  the  country.  Defend- 
ants McGovern  and  Lenora  D.  Miller  answer- 
ed, denying  the  material  allegations  of  the 
complaint. 

Joseph  E.  Hedges  and  Gilbert  L.  Hedges, 
both  of  Oregon  City,  for  appellants.  H.  K. 
Sargent  Oliver  M.  Hlckey,  and  Frank  Swope, 
aU  of  Portland,  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
It  appears  from  the  record  that  In  February, 
1911,  plaintiffs  were  the  owners  of  16.70 
acres  of  land  near  Newberg,  Yamhill  county. 
Or,  particularly  described  In  the  complaint, 
of  the  value  of  about  $6,000 ;  and  that  they 
also  owned  an  equitable  Interest  amounting 
to  $1,000,  In  lot  A,  first  addition  to  Jennings 
Lodge,  in  Clackamas  county,  Or.,  where  they 
resided.  Being  about  66  years  old  and  In 
poor  health,  plaintiffs  were  advised  by  their 
physicians  to  go  to  California  to  live.  De- 
fendant McGovern  was  then  in  the  grocery 
business  at  Jennings  Lodge ;  the  business  be- 
ing conducted  In  the  name  of  L.  D.  Miller, 
who  is  now  his  wife.    The  plaintiffs  traded 
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at  McGoTem's  store,  and  bad  implicit  con- 
fidence In  Mm.  Mrs.  Clougb  told  him  and 
others  that  If  they  could  dispose  of  their 
property  they  would  go  to  California.  Mr. 
McGovem  informed  her  that  he  thought  he 
could  find  some  one  to  take  the  same.  One 
A.  W.  Baker,  of  California,  had  listed  with 
the  E.  Herbert  Poe  Company,  a  real  estate 
firm  of  Red  Bluff,  Cal.,  some  property  for 
sale  at  $1,900,  which  was  situated  in  Tehama 
county,  In  that  state.  The  Poe  Company  ad- 
vertised this  tract  for  sale  as  number  25.  In 
answer  to  this  advertisement,  the  company 
received  a  typewritten  letter  from  one  L.  D. 
Miller,  of  Jennings  Lodge,  Or.,  inquiring  in 
regard  to  this  property  as  to  the  description, 
location,  and  terms.  The  Foe  Company  wrote 
to  "Mr.  li.  D.  MUler"  on  March  1,  1911,  giv- 
ing a  general  description  of  the  tract,  and 
stating:  "The  title  of  this  place  is  the  best 
Will  give  abstract  to  date.  The  best  terms 
that  can  be  had  is  $900  cash,  balance  In  three 
years  in  equal  parts,  with  Interest  at  7%. 
»  •  •"  To  this  letter  they  received  the 
following  reply:  "Portland,  Oregon,  March 
7-8,  1911.  B.  Herbert  Poe  Company,  Red 
Bluff,  Calif.:  Xour  terms  on  number  25  in 
letter  to  Mr.  Miller  of  March  1,  accepted. 
Make  deed  to  Chas.  Clough,  and  forward 
with  abstract  to  date  to  Hartman  &  Thomp- 
son, bankers,  Portland,  Oregon.  Will  ex- 
amine title  and  pay  money  to  bank  if  satis- 
factory. $900  cash,  balance  three  equal  year- 
ly payments,  7%.  M.  D.  Hobbs  Eealty  Com- 
pany." 

The  plalnttfls  knew  nothing  about  this  cor- 
respondence. About  February  20,  1911,  de- 
fendant McGovem  introduced  defendant  V. 
J.  Dawson  to  plaintiffs  as  a  close  friend  of 
his  who  had  property  in  California  to  trade 
for  Oregon  property.  Dawson  falsely  repre- 
sented to  plaintiffs  that  he  had  12  acres  of 
land  three  miles  from  Bed  Bluff,  in  Tehama 
county,  Cal.,  a  beautiful  piece  of  agricultural 
and  fruit  land,  all  of  which  could  be  irrigat- 
ed, 2  acres  of  Bartlett  pears  that  produced  a 
crop  worth  $400  the  year  before,  40  orange 
trees,  about  the  same  number  of  fig  trees, 
one  full-bearing  large  walnut  tree,  berries  of 
aU  descriptions,  4  acres  of  peaches,  prunes, 
and  cherries,  6  acres  of  alfalfa,  producing 
two  tons  to  the  acre,  from  which  four  or 
five  crops  could  be  cut  in  a  season,  one  large 
four-room  modern  house  with  cellar  and  large 
porch,  shaded  with  two  -cherry  trees,  one 
large  bam  and  outbuildings;  that  the  place 
was  all  fenced  with  a  good  siibstantial  fence, 
was  free  from  incumbrance,  and  was  of  the 
value  of  $7,000 ;  and  stated  that  If  his  wife, 
Rose  Dawson,  could  live  in  that  locality  he 
would  not  take  $7,500  for  the  place,  and 
offered  to  exchange  the  same  for  plaintiffs' 
properties,  agreeing  to  give  them  $200  as 
expense  money.  McGovem  told  the  plaintiffs 
that  they  could  rely  upon  what  Dawson 
said;  that  he  had  been  acquainted  with  him 
for  a  long  time.    Dawson  told  them  that  it 


would  be  throwing  away  money  to  go  to  Cal- 
ifornia to  examine  the  land.  The  plaintliFs, 
relying  upon  these  representations,  and  be- 
lieving them  to  be  true  without  examinios 
the  California  real  estate,  accepted  the  offer, 
and  about  March  14,  1911,  went  to  Newberg 
in  company  with  McGovem  and  Dawson  and 
executed  a  warranty  deed,  conveying  their 
Newberg  tract  of  15.70  acres,  at  the  dlrfectlon 
of  defendants,  to  Bose  Dawson,  depositing  the 
deed  in  escrow  with  the  defendant  Hugb 
McGovem,  to  be  delivered  by  him  to  defend- 
ants V.  J.  Dawsoq  and  Bose  Dawson  upon 
their  executing  a  good  warranty  deed  convey- 
ing to  plaintiffs,  free  from  incumbrance,  the 
real  property  in  California.  The  plaintiffs 
also  assigned  their  interest  in  the  Jennings 
Lodge  property  to  Rose  Dawson.  It  was  un- 
derstood by  them  that,  if  upon  their  arrival 
in  Tehama  county,  CaL,  the  real  estate  prov- 
ed to  be  as  represented,  the  deed  should 
then  be  delivered  to  Dawson.  McGovem, 
without  the  consent  of  plaintiffs,  caused  the 
deed  to  be  recorded  in  Yamhill  county.  Or., 
May  9,  1911.  On  April  29,  1911,  Dawson  in- 
formed the  plaintiffs  tliat  there  was  a  mort- 
gage on  the  California  property,  and  that, 
in  order  to  release  the  same,  it  would  be  nec- 
essary for  them  to  sign  some  papers.  Upon 
the  advice  of  McGovem,  the  plaintifla  on  that 
date  executed  a  mortgage  upon  the  California 
property  la  favor  of  Baker  for  the  sum  of 
$1,000.  The  notes  were  dated  March  8,  1911. 
and  due  $330  in  one  year,  $335  in  two  years, 
and  $335  In  three  years,  from  the  date  there- 
of. It  ia  clear  from  the  evidence  that  the 
plaintiffs  did  not  understand  the  purport  of 
this  mortgage,  and  relied  upon  the  advice 
of  defendant  McGovern,  who  was  present 
and  told  them  to  sign  the  same. 

McGovern  traded  10.70  acres  of  the  New- 
berg tract  to  Paulus  D.  Newell  and  Laura 
Newell  for  a  half  interest  in  40  acres  of  land 
in  Tillamook  county,  described  in  the  record, 
and  informed  Newell  that  the  deed  therefor 
would  come  from  Dawson.  This  deed  was 
executed  by  Bose  Dawson  and  V.  J.  Dawson. 
The  Dawsons  also  deeded  the  remaining  5 
acres  of  the  Newberg  tract  to  Lenora  D.  Mil- 
ler. On  May  24,  1911,  the  plaintiffs  Journey- 
ed to  Bed  Bluff,  Tehama  county,  Cal.  About 
15  minutes  before  their  departure,  the  deed 
of  the  California  property  from  Baker  was 
delivered  to  them.  Upon  their  arrival  they 
found  that  the  California  property  had  been 
grossly  misrepresented,  and  that  it  was 
worth  no  more  than  $1,800,  being  subject  to 
a  $1,000  mortgage;  that  Dawson  had  never 
seen  the  property ;  that  a  portion  of  the  land 
was  in  the  bed  of  a  creek,  consisting  of  grav- 
el;  half  the  tract  upon  the  bench  from  the 
creek  bottom  b^ng  what  is  known  as  red 
land,  which  is  red  soil  mixed  with  gravel, 
unfit  for  agricultural  purposes  and  not  sus- 
ceptible of  being  irrigated;  that  no  portion 
was  planted  to  alfalfa;  that  there  were  no 
frait  trees,  except  seven  orange  trees,  one 
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lemon  tree,  bearing  very  small  fruit,  and  one 
acre  of  a  small  variety  of  pear  tree ;  that  the 
buildings  were  small,  the  barn  14  feet  by  18 
feet,  made  of  rough  lumber,  and  the  house, 
20  feet  by  16  feet,  constructed  of  rough 
boards,  without  Unlng  or  paper;  that  there 
were  no  trees  or  rose  bushes  in  front  of  or 
near  the  house;  and  that  only  a  small  por- 
tion of  the  land  was  Inclosed  with  a  cheap 
fence.  Prior  to  the  departure  of  plaintiffs 
for  California,  defendant  Dawson  paid  the 
plaintiffs  $10,  and  defendant  McGovern  paid 
tbem  about  $144  for  expenses.  Upon  learn- 
ing that  the  representations  and  statements 
of  the  defendants  were  false,  plaintiffs  im- 
mediately sought  restitution,  and  demanded 
of  the  defendants  the  return  of  their  real 
property,  and  offered  to.reconvey  the  title 
conveyed  to  them  by  A.  W.  Baker. 

Lenora  Miller  testified  that  she  never 
wrote  the  typewritten  letter  to  the  Poe  Com- 
pany ;  that  she  was  postmistress  at  Jennings 
Lodge,  Or.,  during  that  time;  that,  if  a  let- 
ter came  there  addressed  to  Mr.  L.  D.  Miller 
(at  Jennings  Lodge),  she  certainly  turned  it 
over  to  Mr.  McGovern,  as  she  did  some  bills 
which  came  addressed  in  that  manner. 

[1]  Fraud  is  a  question  of  fact  It  is  gen- 
erally proved  by  circumstantial  evidence,  and 
may  be  established  by  inference,  like  any 
other  disputed  fact.  Nor  is  direct  and  posi- 
tive proof  essential  to  the  establishment  of 
fraud.  It  Is  always  permissible  to  prove  it 
by  any  circumstances  from  which  it  may  fol- 
low as  a  legitimate  inference;  this  class  of 
evidence  in  many  Instances  being  the  only 
proof  available.  Porter  v.  O'Donovan,  130 
Pac.  393;  Kabat  v.  Moore,  48  Or.  191,  198, 
S3  Paa  506.  ^ 

[2]  Defendant  McGovern  claims  that  be  is 
not  responsible  for  the  representations  made 
b;  Dawson;  that  he  simply  acted  as  a  wit- 
ness to  the  transaction.  From  a  careful  ex- 
amination of  all  the  evidence  relating  to  the 
negotiations  detailed  above  and  culminating 
ia  the  obtainment  of  plaintiffs'  valuable  prop- 
erty, it  clearly  and  definitely  appears  that 
McGovern  was  the  principal  In  the  nefarious 
deal,  and  that  Dawson  was  his  accessory. 
McGovern  acted  as  the  agent  of  L>.  D.  Miller, 
In  whose  name  he  transacted  business.  When 
questioned  in  regard  to  the  typewritten  let- 
ter from  L.  D.  Miller  to  the  Poe  Company, 
McGovern  stated  that  he  did  not  remember 
ever  having  seen  it  Mr.  and  Mrs.  Clough 
were  at  the  time  advanced  in  years,  and  in 
poor  health,  and  not  competent  to  transact 
important  business.  They  applied  to  Mc- 
Govern for  assistance,  and,  as  he  states,  told 
bim  that  they  would  pay  him  for  bis  time 
and  trouble.  They  trusted  in  him  and  acted 
upon  bis  advice. 

[3]  Every  fiduciary  relation  implies  a  con- 
dition of  superiority  held  by  one  of  the  par- 
ties over  the  other,  and,  in  every  transaction 


between  them  by  which  the  superior  party 
obtains  a  benefit  equity  raises  a  presumption 
against  its  validity,  and  casts  upon  that 
party  the  burden  of  showing  affirmatively  its 
compliance  with  equitable  requisites,  thereby 
overcoming  the  presumption.  2  Pom.  Eq. 
Jur.  (3d  Ed.)  §  956. 

[4l  McGovern  disposed  of  10.70  acres  of 
the  Newberg  tract  to  NewelL  This  was  con- 
veyed to  the  latter  by  Dawson  and  wife  at 
the  instance  of  McGovern,  who  at  first  re- 
quired a  deed  from  Newell  and  wife  for  the 
Tillamook  land  taken  in  exchange  therefor, 
with  the  name  of  the  grantee  left  a  blank. 
Newell,  however,  against  McGovern's  wish. 
Inserted  therein  the  names  of  Rose  B.  Daw- 
son and  V.  J.  Dawson,  from  whom  he  receiv- 
ed a  deed  of  the  10.70-acre  tract  On  May 
3,  1911,  and  before  plaintiffs  received  the 
deed  of  the  California  tract  the  Dawsons 
conveyed  the  Newell  land  to  Hugh  H.  Mc- 
Govern. Title  to  this  Tillamook  tract  was 
obtained  by  bim  through  fraud,  and  in  vio- 
lation of  the  confidence  reposed  in  him  by 
the  plaintiffs,  and  he  cannot  equitably  retain 
the  property  which  in  equity  and  good  con- 
science belongs  to  the  plaintiffs.  The  change 
of  the  property  does  not  divest  it  of  the 
trust.  It  is  not  in  the  hands  of  a  bona  fide 
purchaser  for  value  without  notice.  The  cir- 
cuit court  properly  impressed  a  constructive 
trust  thereon  in  favor  of  the  plaintiffs.  39 
Cyc.  528 ;  Springer  v.  Young,  14  Or.  280,  283, 
12  Pac.  400. 

[5]  Lenora  D.  Miller  obtained  title  to  the 
five  acres  of  the  Newberg  land  through  the 
fraud  of  McGovern,  her  agent,  practiced  up- 
on the  plaintiffs.  She  is  therefore  charge- 
able with  the  fraud,  whether  or  not  she  knew 
or  participated  in  It.  In  order  for  her  to 
ratify  and  obtain  the  benefit  of  the  deal,  she 
must  assume  the  burden  of  the  whole  trans- 
action. Porter  v.  O'Donovan,  supra;  Qrover 
V.  Hawthorne,  and  cases  there  cited,  62  Or. 
77,  96,  114  Pac  472,  121  Pac.  80a 

In  1  Pom.  Eq.  Jur.  (3d  Ed.)  {  155,  we  find 
the  following:  "Constructive  trusts  are 
raised  by  equity  for  the  purpose  of  working 
out  right  and  Justice,  where  there  was  no  in- 
tention of  the  party  to  create  such  a  relation, 
and  often  directly  contrary  to  the  intention 
of  the  one  holding  the  legal  title.  •  *  * 
If  one  party  obtains  the  legal  title  to  prop- 
erty, not  only  by  fraud  or  by  violation  of 
confidence  or  of  fiduciary  relations,  but  in 
any  other  unconscientious  manner,  so  that  he 
cannot  equitably  retain  the  property  which 
really  belongs  to  another,  equity  carries  out 
its  theory  of  a  double  ownership,  equitable 
and  legal,  by  impressing  a  constructive  trust 
upon  the  property  in  favor  of  the  one  who  is 
in  good  conscience  entitled  to  it,  and  who  is 
considered  in  equity  as  the  beneficial  owner." 

The  decree  of  the  lower  court  wUl  there- 
fore be  affirmed. 
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JOHNSON  et  al.  ▼.  JENNINGS-McRAB 
LOGGING  CO. 

(Supreme   Court  of  Oregon.     Jan.  27,   1914.) 

1.  CONSTITUTIONAI,     I<A.W     ({     802*)  —  NBGU- 

QENCB  (I  18*)— Due  Pbocess  o»  I«aw— Lia- 
bility FOB  ACCI0EZ«T. 

The  provision  of  Laws  1911,  p.  481,  i  13, 
authorizing  the  recovery  of  actual  damages  from 
fires  which  were  caused  or.  escaped  accidentally 
or  unavoidably,  is  unconstitutional  as  author- 
izing a  taking  without  due  process  of  law,  in 
violation  of  Const.  U.  S.  Amend.  14. 

[EM.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  851-866;  Dec.  Dig.  { 
302;*  Negligence,  Cent  Dig.  {  23;  Dec  Dig. 
§18.*] 

2.  NEaLiGENOB  (I  136*)—AcTiows— Question 

FOB    JUBT. 

In  an  action  for  Injuries  from  fire  which 
spread  from  defendant's  land  to  plaintiffs',  evi- 
dence held  to  present  a  question  for  the  jury 
whether  defendant  was  negligent  in  failing  to 
extinguish  the  fire  on  hie  own  land. 

[Ed.  Note.— For  other  cases,  see  NegUgence, 
Cent  Dig.  SS  277-353;  Dec  Dig.  S  136.*] 

8.  Nequoence    (8   119*)  —  Actions  —  IssDES 

AND  Proof. 

Under  L.  O.  Ik  {  97,  providing  that  no 
variance  between  the  pleadings  and  proofs  is 
deemed  material  unless  it  has  actually  misled 
the  adverse  party,  and  section  99  providing  that 
when  a  material  allegation  is  unproved,  not 
in  some  particulars  only,  but  in  its  entire  scope 
and  meaning,  it  is  not  a  variance  but  a  failure 
of  proof,  though  a  pleading  alleged  that  a  fire 
was  kindled  on  defendant's  land  on  or  about 
August  30th,  evidence  that  the  fire  started 
August  19th,  and  smoldered  till  August  30th, 
when  a  wind  caused  it  to  become  a  great  flame 
and  to  spread  to  plaintiffs'  premises,  was  ad- 
missible. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {}  200-216;   Dec.  Dig.  {  119.*] 

4.  Appeai.  and  Ebbob-  (|  1068*)— Review— 
Habmless  Ebbob— Instbuctions  Cubed  bt 
Vebdict, 

Error  in  instructing  that,  if  fires  were 
caused  or  escaped  accidentally  or  unavoidably, 
civil  action  may  lie  only  for  the  actual  damages 
sustained,  and  in  refusing  to  instruct  that  there 
could  be  no  recovery  for  fire  resulting  acci- 
dentally or  unavoidably,  is  cured  by  a  special 
verdict  finding  that  the  fire  in  question  was 
permitted  to  spread  from  defendant's  land  to 
plaintiffs'  through  willfulness  or  negligence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4226-4228,  4230;  Dec.  Dig. 
i  1068.*] 

Department  1.  Appeal  from  Circuit  Coart, 
Columbia  County;  J.  A.  Eakln,  Jadge. 

Action  by  B.  L.  Jobnson  and  another,  part- 
ners under  the  firm  name  of  Johnson  &  Dip- 
pold,  against  the  Jenniugs-McRae  Logging 
Company.  From  a  Judgment  for  plaintifEs, 
defendant  appeals.    Affirmed. 

This  is  an  action  to  recover  damages  to 
timber  and  other  property,  alleged  to  have 
occurred  through  the  negligence  and  willful- 
ness of  the  defendant  A  verdict  was  ren- 
dered for  the  plaintiffs  for  $2,000,  and  a 
Judgment  was  rendered  in  their  favor  for 
$4,000,  under  the  statute. 


A.  E.  Clark,  of  Portland  (T.  H.  Ward  and 
M.  H.  Clark,  both  of  Portland,  and  Dillard 

6  Day,  of  St  Helen,  on  the  brief),  for  ap- 
pellant Clande  M.  Johns,  of  Portland,  and 
Will  R.  King,  of  Washington,  D.  C.  (Charles 
A.  Johns  and  King  &  Saxton,  all  of  Port- 
land, on  the  brief),  for  respondents. 

RAMSEY,  J.  This  action  was  brought  un- 
der chapter  278  of  the  Laws  of  1911  to  re- 
cover damages  to  timber  and  other  property 
alleged  to  have  been  caused  by  the  willfulness 
and  negligence  of  the  defendant  The  plain-. 
tiffs  contend  that  they  were  actually  dam- 
aged In  the  sum  of  $9,170,  and  demand  a 
Judgment  for  double  that  amount,  under  the 
terms  of  section  13  of  said  law. 

The  defendant  Is  a  corporation  and  was  en- 
gaged In  cutting  sawlogs  upon  land  owned  by 
It  at  the  time  of  the  alleged  Injury.  At  the 
time  of  the  Injury,  the  plaintiffs  were  part- 
ners, and  they  owned  and  were  possessed  of 
the  northwest. quarter  of  section  35,  In  town- 
ship 7  north,  range  6  west  of  the  Willamette 
meridian,  and  said  premises  were  covered 
with  cedar  and  fir  timber,  standing  and  grow- 
ing thereon.  At  the  same  time  the  defend- 
ant owned  and  was  in  possession  of  real 
property  In  sections  23  and  26  in  township 

7  north,  range  6  west  of  the  Willamette 
meridian,  near  the  said  lands  of  the  plain- 
tlCfs,  and  was  engaged  in  cutting  and  remov- 
ing logs  therefrom  for  the  purpose  of  sale, 
and  had  In  Its  employ  a  considerable  number 
of  men  for  that  purpose. 

The  plaintiffs  had  on  their  said  premises, 
belonging  to  them,  a  donkey  engine,  a  shingle 
mill,  and  a  considerable  amount  of  cedar  logs 
and  other  logt^nd  bolts  to  be  used  by  them 
in  manufacturing  shingles,  and  there  were  on 
the  plaintiffs'  premises  at  that  time  a  large 
amount  of  growing  cedar  and  fir  timber,  a 
bam,  hay,  tools,  and  implements  of  the  value 
of  $250,  etc.  The  plaintiffs  were  engaged  in 
manufacturing  shingles,  etc. 

The  complaint  alleges,  inter  alia,  in  sub- 
stance that  on  or  about  the  30th  day  of 
August,  1911,  the  defendant  kindled  and 
started  a  fire  on  its  said  premises,  and  did 
thereafter,  and  on  or  about  the  same  day, 
permit  said  Are,  so  started,  to  escape  from  Its 
own  land  to  and  upon  the  lands  and  premises 
owned  and  in  the  possession  of  the  plalntitEB, 
as  above  described,  and  did  thereby  willfully, 
carelessly,  and  negligently  bum  and  destroy 
any  and  all  of  the  standing  cedar  timber 
upon  the  plaintiffs'  said  premises  of  the  valae 
of  $3,000,  and  did  damage  the  standing  fir 
timber  of  the  plaintiffs  in  the  sum  of  $1,000, 
and  did  thereby  damage  and  render  unfit  for 
use  the  said  donkey  engine,  in  the  sum  of 
$1,870,  and  did  thereby  burn  and  destroy 
any  and  all  of  said  logs  that  had  been  cut 
for  shingles,  and  did  bum  and  destroy  the 
said  shingle  mill,  bam,  and  hay,  and  that,  by 
reason  of  the  premises,  the  plaintiffs  have 
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been,  were,  and  are  damaged  In  the  sum  of 
$9,170.  The  complaint  alleges  also  In  sub- 
stance that  the  said  fire,  which  so  bamed  and 
destroyed  the  said  property  of  the  plaintiflB, 
was  the  result  of  the  wQlfnl,  careless,  and 
negligent  acts  of  the  defendant  herein,  and 
that,  by  reason  thereof,  the  defendant  is 
liable  to  the  plaintiffs  in  double  damages 
therefor;  said  double  damages  amounting  in 
the  aggregate  to  the  sum  of  $18;340,  etc. 
The  defendant  filed  an  answer,  admitting 
some  of  the  allegations  of  the  complaint,  but 
denying  aU  other  allegations  thereof. 

On  the  trial,  the  Jury  fotmd  that  the  plain- 
tiffs had  sustained  actual  damages  in  the  sum 
of  (2,000.  The  Jury  found  specially  that  the 
defendant  did  not  wlllfnlly  kindle  or  start 
a  fire,  as  alleged  in  the  complaint,  but  that  it 
did  willfully  or  negligently  allow  a  fire  to 
escape  from  its  own  land  to  and  upon  the 
lands  of  the  plaintiffs,  as  alleged  in  the 
complaint  A  Judgment  was  entered  upon 
the  general  verdict  for  |4,000,  costs  and  dls- 
borsements. 

The  plaintiffs,  before  the  trial  began,  elect- 
ed to  proceed  under  chapter  278  of  the  Laws 
of  1911,  and  the  defendant  then  presented  a 
demurrw  to  the  complaint,  alleging  that  it 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  under  said  statute,  and 
claiming  that  section  IS  of  said  chapter  is 
tmconstitntlonal,  etc.  The  demurrer  was 
OTermled. 

Hie  defendant,  when  the  plaintiffs'  evi- 
dence in  chief  was  in,  filed  a  motion  for  a 
Judgment  of  nonsuit.  This  motion  was  de- 
nied. The  defendant  appeals,  and  assigns 
various  alleged  errors,  and  asks  that  the 
judgment  of  the  court  below  be  reversed. 

[1]  1.  We  have  examined  the  complaint 
carefully  and  And  that  it  states  a  cause  of 
action. 

In  the  case  of  Eastman  v.  Jennings-McRae 
lagging  Co.,  138  Pac.  216,  decided  a  few  days 
ago,  we  held  that  all  of  section  13,  supra,  is 
constitutional,  excepting  that  portion  thereof 
which  provides  in  substance  that,  "if  such 
flres  were  caused  or  escaped  accidentally  or 
nnsToldably,  a  civil  action  should  lie  for  the 
actual  damages  sustained."  We  hold  that  said 
clause  attempted  to  make  a  person  liable  to 
another  for  damages,  when  he  had  not  violat- 
ed any  law  and  had  not  been  guilty  of  any 
negligence,  wrong,  or  fault  whatever.  Such 
a  provision,  if  it  were  valid,  would  deprive  a 
person  of  property  without  due  process  of 
law,  in  violation  of  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United 
States.  We  refer  to  the  opinion  in  that  case 
for  a  fuller  statement  of  -our  reasons  for 
holding  said  portion  of  said  section  13  un- 
constitutional, and  for  our  reasons  for  hold- 
ing that  the  other  parts  of  said  section  are 
constitutionaL 

[2]  2.  There  is  some  evidence  tending  to 
prove  that  on  or  about  August  19,  1911,  a 
fire  was  started  on  the  defendant's  premises 


by  the  blowing  up  of  a  stump,  and  that  said 
fire  spread  on  the  defendant's  premises,  but 
that  the  defendant  endeavored  to  extinguish 
it  but  did  not  succeed  fully  In  doing  so. 
There  is  evidrace  tending  to  show  that  said 
fire  smoldered  In  rotten  logs  on  the  defend- 
ant's premises  until  August  30th,  and  that 
at  that  time  a  strong  wind  arose  and  blew 
and  fanned  said  smoldering  fire  into  a  great 
flame,  and  that  this  fire  entered  the  plain- 
tiffs' premises  and  destroyed  or  Injured  tim- 
ber and  other  property  of  the  plaintiffs. 
There  is  some  evidence  tending  to  prove  that 
the  defendant  was  guilty  of  negligence  in 
not  extinguishing  the  fire  on  its  own  land, 
and  thereby  preventing  its  extending  to  the 
plaintiffs'  premises.  We  hold  that  there  was 
enough  evidence  to  require  the  case  to  be 
submitted  to  the  jury,  and  that  the  motion 
for  a  Judgment  of  nonsuit  was  properly  de- 
nied. 

[3]  8.  We  hold  also  that  there  was  no  error 
in  admitting  evidence  of  the  starting  of  the 
fire  on  August  19th.  This  fire  appears  to 
have  been  started,  as  stated,  supra,  on  Au- 
gust 19th,  and  to  have  been  subdued,  but  not 
completely  extinguished;  and  there  is  evi- 
dence tending  to  prove  that  this  smoldering 
fire  that  was  started  on  August  19th  contin- 
ued to  bum  in  rotten  logs  until  August  30tb, 
at  which  time  a  strong  wind  caused  it  to  be- 
come a  great  flame  and  to  escape  from  the 
defendant's  premises  to  the  plaintiffs',  and 
there  to  do  considerable  damage.  We  think 
that  there  was  not  a  fatal  variance  between 
the  proof  and  the  allegations  of  the  com- 
plaint. The  complaint  alleges  that  the  fire 
that  did  the  damage  was  kindled  and  set  out 
on  or  about  August  30,  1911. 

In  1  Blllott  on  Evidence,  {  197,  the  author 
says:  "As  a  general  rule,  allegations  of 
time,  place,  value,  and  quantity  or  quality, 
when  not  descriptive  of  the  identity  of  the 
action,  need  not  be  proved  precisely  as  al- 
leged, either  at  common  law,  or  under  the 
more  liberal  provisions  of  the  modern  stat- 
utes." 

In  Jackson  v.  Sharff,  1  Or.  246,  which  was 
an  action  for  the  delivery  of  wheat,  the  com- 
plaint alleged  that  the  contract  was  entered 
into  "heretofore,  to  wit,  about  and  previous 
to  the  1st  day  of  October,  1857."  The  court 
held  that  It  was  not  error  to  admit  proof 
that  the  wheat  was  delivered  in  April,  1857. 

In  Qulgley  v.  McKee,  12  Or.  22,  6  Pac.  347, 
53  Am.  Rep.  320,  which  was  an  action  for 
slander,  the  complaint  alleged  that  the 
slanderous  words  were  spoken  on  July  6, 
1883,  and  on  appeal  the  court  says:  "It  is 
not  necessary  to  prove  that  the  slanderous 
words  were  spoken  on  the  day  laid  in  the 
complaint  It  is  sufficient  to  prove  that  they 
were  spoken  before  the  commencement  of  the 
action  and  are  not  barred  by  the  statute  of 
limitations."  See,  on  this  point  also,  Freek- 
sen  V.  Turner,  19  Or.  106,  23  Pac  857;  Stokes 
V.  Brown,  20  Or.  530,  26  Pac.  561. 
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In  United  States  t.  Le  Barron,  71  U.  S. 
(4  Wall.)  648,  18  L.  Ed.  309,  the  court  says: 
"The  rule  that  allegations  of  time,  quantity, 
value,  etc.,  need  not  be  proved  with  preci- 
sion, but  that  a  very  large  departure  from 
the  time,  quantity,  etc.,  alleged  Is  allowable, 
Is  so  well  understood,  and  is  so  much  a  mat- 
ter of  everyday  practice,  that  no  citation  of 
authority  to  sustain  it  is  necessary.  An  In- 
dictment charging  a  prisoner  with  murder 
on  the  1st  day  of  July  would  be  sustained 
by  proving  a  murder  committed  on  the  15th 
of  that  month.  How  much  more  reasonable 
that  a  contract  alleged  to  have  been  made  on 
the  1st  may  be  supported  by  evidence  of  the 
same  contract  made  on  the  15th  of  the 
month?" 

There  Is  a  vast  difference  between  a  vari- 
ance and  a  failure  of  proof.  When  the  ma- 
terial allegation  of  the  cause  of  action,  to 
which  proof  Is  directed,  is  unproved,  not  in 
some  particular  or  particulars  only,  but  in 
its  entire  scope  and  meaning,  it  is  not  a  case 
of  variance  but  a  failure  of  proof.  Section 
09,  L.  O.  Ik  No  variance  between  the  alle- 
gations of  the  pleadings  and  the  proof  is 
deemed  material,  unless  It  has  actually  mis- 
led the  adverse  party  to  his  prejudice  in 
maintaining  his  action  or  defense  on  the 
merits.     Section  97,  h.  O.  L. 

We  feel  sure  that  the  variance  between  the 
complaint  and  the  proof  as  to  the  time  when 
the  fire  was  started  was  immaterial,  and  that 
the  trial  court  did  not  err  in  admitting  evi- 
dence that  the  flre  originaily  started  on  the 
defendant's  premises  on  August  19th,  al- 
though the  complaint  alleges  that  it  started 
on  or  about  August  30th.  According  to  the 
plaintiffs'  proof,  the  flre  started  on  August 
19th,  was  subdued  and  almost  extinguished, 
and  smoldered  until  August  30th,  and  then, 
by  the  effect  of  a  strong  wind,  it  became  a 
great  flame  and  did  the  damage  complain- 
ed of. 

4.  There  are  several  assignments  of  error 
relating  to  the  admission  of  evidence.  We 
have  examined  each  of  them,  and  we  And 
that  no  error  was  committed  in  relation 
thereto. 

[4]  5.  The  court  below,  in  its  Instructions 
to  the  Jury,  called  attention  to  the  terms  of 
the  statute  upon  which  this  action  is  based, 
and,  after  stating  that  the  statute  referred 
to  provided  penalties  for  certain  things,  in 
its  instructions  said:  "  *  *  *  And  it  [the 
statute]  also  provides  that,  in  addition  to 
the  penalty,  a  private  owner  whose  property 
has  been  injured  or  destroyed  by  flres,  in 
violation  of  this  act,  may  recover,  in  a  civil 
action,  double  the  amount  of  damages  suffer- 
ed, if  the  flre  occurred  through  willfulness, 
malice,  or  negligence,  but  if  such  flres  were 
caused  or  escaped  accidentally  or  unavoid- 
ably (a)  civil  action  may  lie  only  for  the  ac- 
tual damages  sustained,  as  determined  by 
the  value  of  the  property  injured  or  de- 
stroyed." 


The  court  below  refused  to  give  the  follow- 
ing charge,  requested  by  the  defendant: 
"The  court  instructs  the  Jury  that  an  acci- 
dent may  happen  and  damages  result  tliere- 
from  without  any  negligence  on  the  part  of 
any  one  concerned  therein,  and.  If  you  believe 
from  the  evidence  that  the  flre  in  this  case, 
which  destroyed  the  property  of  the  plain- 
tiffs, resulted  accidentally  or  unavoidably, 
your  verdict  should  be  for  the  defendant." 

We  held  in  Eastman  v.  Jennings-McRae 
Logging  Company,  as  stated,  supra,  that  that 
portion  of  section  18  of  chapter  278  of  ttie 
Laws  of  1911  which  attempts  to  authorize  a 
recovery  of  actual  damages  done  by  flre, 
where  the  flre  was  caused  or  escaped  acci- 
dentally or  unavoidably,  Is  unconstitutional 
and  void.  Hence  that  portion  of  the  trial 
court's  instruction  set  out,  supra,  is  errone- 
ous, and  the  court  should  have  given  the 
charge  requested  by  the  defendant  and  set 
out,  supra.  The  refusal  to  give  said  charge 
is  reversible  error,  unless  the  error  tliereof 
was  cured  by  the  special  findings  of  the  Jnty. 

The  defendant  was  not  liable  to  tlie  plain- 
tiffs for  damages  done  by  the  flre  if  it  'was 
caused  or  escaped  accidentally  or  unavoidably. 
The  defendant  was  liable  for  the  damages  to 
the  property  of  the  plaintifCs,  if  the  proxi- 
mate cause  thereof  was  the  malice,  willful- 
ness, or  negligence  of  the  defendant,  and  not 
otherwise. 

The  trial  court  submitted  to  the  Jury,  for 
special  flndings,  in  substance  the  two  follow- 
ing questions:  (1)  State  whether  or  not  the 
defendant  wUifully  or  negligently  kindled  or 
started  a  fire  as  alleged  in  the  complaint. 
(2)  Whether  the  defendant  willfully  or  neg- 
ligently allowed  a  flre  to  escape  from  its  own 
land  and  upon  the  lands  of  the  plaintiffs. 
The  Jury  answered  the  first  question  in  the 
negative  and  the  latter  in  the  aCarmatlve. 

The  Jury  found,  then,  that  the  defendant 
was  not  guilty  of  willfulness  or  negligence  in 
kindling  or  starting  the  fire,  byt  that  it  was 
guilty  of  willfulness  or  negligence  in  allow- 
ing the  flre  to  escape  from  its  own  land  to 
and  upon  the  plaintiffs'  lands.  The  latter 
finding  establishes  the  fact  that  the  fire  es- 
caped from  the  defendant's  premises  to  and 
upon  the  plaintiffs'  premises  through  the 
willfulness  or  negligence  of  the  defendant, 
and  shows  that  the  Jury,  in  finding  their  gen- 
eral verdict,  based  it  on  the  willfulness  or 
negligence  of  the  defendant.  It  shows  that, 
in  the  Judgment  of  the  Jury,  the  fire  did  not 
escape  from  the  defendant's  land  to  the 
plaintiffs'  premises  "accidentally  or  unavoid- 
ably." This  special  finding  that  the  fire  es- 
caped through  the  negligence  or  willfulness 
of  the  defendant  shows  that  the  Jury  found 
that  the  damage  was  caused  by  the  negli- 
gence or  willfulness  of  the  defendant,  and 
not  "accidentally  or  unavoidably,"  and  it 
cures  the  error  of  the  court  in  giving  the 
charge  that  was  given  as  stated,  supra,  and 
in  refusing  to  give  the  charge  requested  by 
the  defendant  and  set  out,  supra. 
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ClementsoD,  In  his  work  on  Special  Ver- 
dicts, p.  95,  says:  "Errors  In  giving  or  re- 
fusing instmctlons  may  be  cured  by  tbe 
Jury's  findings  without  which  the  effect  of- the 
court's  action  would  not  be  known  and 
would  be  presumptively  prejudicial.  Judg- 
ments will  not  be  reversed,  notwithstanding 
an  erroneous  instruction,  if  from  the  Jury's 
findings  it  afilrmatlvely  appears  that  the  ver- 
dict was  not  reached  upon  the  facts  to  which 
tbe  instructions  applied,  or  that  the  instruc- 
tion was  without  influence.  So,  if  the  an- 
swers show  that  correct  instructions  which 
were  refused  could  not  have  changed  the  ver- 
dict, the  error  la  harmless." 

In  Worley  v.  Moore,  97  Ind.  21,  the  court 
says:  "In  the  case  before  us,  however,  it 
affirmatively  appears  that  the  jury  were  not 
misled  or  Influenced  by  the  objectionable 
part  of  the  instruction.  To  an  interrogatory 
as  to  how  the  mistake  In  the  amount  of  ap- 
pellees' indebtedness  occurred,  they  (the 
jury)  answered  that  it  was  by  a  mistake  in 
the  computation  of  the  Interest  upon  the 
notes  and  accounts.  A  Judgment  will  not  be 
reversed  upon  an  erroneous  instruction,  when 
it  thus  appears  that  the  Jury  was  not  in- 
fluenced by  it" 

In  Davis  v.  Guamieri,  45  Ohio  St  491,  15 
N.  E.  361,  4  Am.  St  Rep.  548,  tbe  court  says : 
"The  finding  of  this  special  verdict  renders 
immaterial  such  iwrtions  of  the  charge  to 
tbe  jury  as  were  not  calculated  to  induce  the 
particular  finding  upon  the  subject  involved 
in  tbe  instruction." 

In  Marcott  v.  Marq.  H.  &  O.  R.  R.,  49 
-Mich.  103, 13  N.  W.  376,  Justice  Cooley  says : 
"A  similar  charge  was  given  in  respect  to  the 
want  of  air  brakes  on  the  train;  but,  as 
the  jury,  expressly  found  that  the  accident 
was  not  attributable  to  the  want  of  air 
brakes,  all  that  the  judge  said  on  that  sub- 
ject became  ImmateriaL" 

In  Keairnes  v.  Durst,  110  Iowa,  121,  81  N. 
W.  240,  the  court  says:  "The  Jury  was 
cbarged  that  the  burden  was  on  the  defend- 
ant to  prove  by  a  preponderance  of  the  evi- 
dence tbe  set-off  pleaded  in  the  answer,  and 
that,  If  he  had  faUed  to  do  so,  the  findings 
should  be  for  the  plaintiff.  The  defendant 
jastly  complains  of  this,  for  the  reason  that 
tbe  set-off  consisted  of  judgments  which 
were  admitted,  and  of  which  proof  was  not 
required,  but  the  error  was  without  preju- 
dice, as  the  jury  found  specially  that  the 
judgments  had  been  paid,  and  that  neces- 
sarily included  a  finding  that  they  had  exist- 
ed." See,  also,  to  the  same  effect,  Clark  v. 
Ralls,  71  Iowa,  189,  32  N.  W.  327 ;  Walker 
T.  Wickens,  49  BCan.  42 ;  Daly  v.  City  of  Mil- 
waukee, 103  Wis.  688,  79  N.  W.  752. 

It  is  clear,  upon  bolit  authority  and  reason, 
that  when  the  court  gives  an  erroneous 
charge  or  refuses  to  give  a  correct  one,  on  a 
state  of  facts  in  the  case,  and  the  jury  re- 
turns a  special  finding  that  shows  that  the 
(acts  on  which  the  court  Charged,  or  refused 


to  charge,  had  no  existence,  the  special  find- 
ing of  the  jury  cures  or  renders  harmless  the 
error  of  the  court  We  hold  that  the  error 
of  the  court  in  giving  the  charge  above  set 
out,  and  in  refusing  to  give  the  Instruction 
requested,  as  stated,  supra,  was  rendered 
harmless  by  the  special  finding  of  the  jury. 

We  have  examined  the  instructions  given 
to  the  jury  carefully,  and  also  the  charges 
requested  by  the  defendant  and  refused  by 
the  court,  and  we  find  that,  with  tbe  excep- 
tions above  specified,  the  instructions  given, 
taken  and  construed  as  a  whole,  were  fair 
to  the  defendant  and  submitted  the  case  to 
the  jury  properly.  The  points  covered  by 
the  charges  requested  by  the  defendant,  with 
the  exception  noted,  supra,  were  substantial- 
ly covered  by  the  Instructiens  given.  When 
the  instructions  were  •  given,  Mr.  DiUard, 
attorney  for  tbe  defendant,  said  to  the  court 
inter  alia :  "We  recognize  the  fact  that  your 
honor's  instructions  were,  we  think,  liberal 
and  fair  generally;  but  there  were  one  or 
two  conditions  under  which  you  said  the  ver- 
dict should  be  given  for  the  plaintiffs  that 
we  are  unable  to  make  out  at  the  present 
time,  and  we  would  like  it  in  that  general 
form  on  tbe  ground  that  it  is  not  the  law." 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  of  the  court  below  is  af- 
firmed. 

McBRIDE,  O.  J.,  and  MOORB  and  BUR- 
NETT, JJ.,  concur. 


PARKER  V.  CLATSOP  COUNTI  et  al. 
(Supreme  Court  of  Oregon.    Jan.  27,  1914.) 

1,  CouwTiES    (§    178*)— Bonds— EhiECTiONS— 
Stjfficiknot  of  Notice. 

A  notice  of  election  for  the  issuance  of 
county  bonds  for  the  improvement  of  roads, 
which  erroneously  designates  the  initial  point 
of  one  of  the  roads  to  be  improved  as  the  east- 
ern instead  of  the  western  end  of  an  existing 
road,  but  otherwise  describes  the  road  bo  that 
its  identity  is  nnmistakable,  does  not  vitiate 
the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  U  269-273;   Dec.  Dig.  t  178.»] 

2.  Counties  (S  173*)— BoNna— Amount— "As- 
sessed Valuation"  op  thb  County. 

In  the  County  Bond  Act  (Laws  1913,  p. 
176)  i  19,  providing  that  no  bonds  shall  be  is- 
sued that  will  make  in  the  aggregate,  with 
bonds  outstanding,  more  than  2  per  cent  of 
the  assessed  valuation  of  the  county,  the  "as- 
sessed valuation  of  the  county"  is  not  merely 
tbe  valuation  found  by  the  county  assessor,  but 
means  the  consummated  act  of  all  the  agencies 
employed  in  determininsr  the  amount  and  value 
of  property  available  for  taxation  prescribed 
in  L.  O.  L.  I  3617,  as  amended  by  Laws  1913, 
c.  193,  sections  3606,  3612,  as  amended  by  Laws 
1913,  c.  184,  section  3593,  subd.  6,  and  sections 
3590,  3638,  3641,  relating  to  the  duties  of  as- 
sessors, boards  of  equalization,  and  the  State 
Tax  Commission. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  §1  261,  262,  266,  267,  275,  276; 
Dec.  Dig.  S  173.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  p.  7583.] 
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3.  Elections  (§  lie*)— Registration  of  "Vot- 
EBS— Invalidity  or  Statute. 

That  voters  registered  under  a  law  on 
which  the  officers  conducting  the  election,  aa 
well  as  the  voters,  relied,  but  which  was  sub- 
sequently declared  void,  did  not  invalidate  the 
election,  in  the  absence  of  irregularities  suffi- 
cient to  have  affected  the  result ;  the  voters  be- 
ing qualified  under  the  former  law,  as  well  as 
that  declared  void. 

[Ed.  Note.— For  other  cases,  see  Election!^ 
Cent  Dig.  §  111 ;    Dec.  Dig.  }  116.*] 

4.  ELEcnoNB   ({  227*)— Conduct— TiMB   fob 
Voting. 

That  the  polls  were  open  for  a  longer  time 
than  that  required'  by  law  will  not  vitiate  an 
election. 

[Ed.  Kote.— For  other  cases,  see  Elections, 
Cent  Dig.  H  197-200;    Dec.  Dig.  S  227.*] 

Department  2.  Appeal  from  Circuit  Court, 
Clatsop  County;  J.  A.  EaMn,  Judge. 

Suit  by  P.  L.  Parker  against  Clatsop  Coun- 
ty and  others.  From  a  decree  dlsmlssliig 
the  suit,  plaintiff  appeals.    Modified. 

G.  C.  Fulton,  of  Astoria,  for  appellant 
C.  W.  Mullina,  of  Astoria,  for  respondents. 

McNARX,  J.  This  Is  a  proceeding  In 
equity  designed  to  annul  a  special  election 
held  throughout  Clatsop  county,  Or.,  on  No- 
vember 4,  1913,  having  for  Its  purpose  the 
issuance  of  bonds  for  the  Improvement  of 
certain  roads. 

On  September  30,  1918,  tbe  registered 
voters  of  Clatsop  county,  Or.,  In  numbers  cor- 
responding to  one-twentieth  of  the  greatest 
number  of  votes  cast  in  tbe  county  at  the 
last  preceding  general  dection  for  Justice 
of  tbe  Supreme  Court,  presented  to  tbe  coun- 
ty court  a  petition  praying  that  a  special 
election  be  called  for  the  purpose  of  sub- 
mitting to  tbe  voters  of  the  county  tbe 
question  of  issuing  bonds  to  obtain  money  to 
be  used  In  the  construction  and  maintenance 
of  permanent  highways  In  tbe  county. 

On  October  3d  following  tbe  county  court 
entered  an  order  granting  tbe  prayer  of  the 
petitioners,  and  calling  for  an  election  to  be 
held  In  tbe  county  on  Tuesday,  November  4, 
1913,  designating  three  particular  roads  in 
tbe  county  to  be  Improved  by  the  money  ac- 
cruing from  sale  of  bonds  In  tbe  event  tbe 
Issue  carried.  Tbe  minimum  amount  to  be 
expended  on  each  road  was  set  forth  in  tbe 
order. 

Notice  of  tbe  election  was  given  In  tbe 
manner  and  according  to  tbe  form  prescribed 
by  statute.  Subsequent  to  tbe  election,  and 
upon  a  canvass  of  tbe  votes  cast  thereat,  tbe 
county  court,  on  November  26,  1913,  entered 
an  order  to  tbe  effect  that  the  election  bad 
been  duly  called  and  properly  conducted,  and 
ascertained  and  determined  that  1,981  votes 
were  cast  at  the  election.  Of  this  number, 
1,171  favored  tbe  issuance  of  tbe  bonds, 
while  810  were  cast  against  tbe  proposition. 
Tbe  court  also  found  the  total  valuation  of 
all  tbe  property  in  tbe  county,  for  the  pur- 
pose of  taxation,  to  be  $19,960,322.84,   and 


entered  an  order  directing  the  Issoanoe  ot 
bonds  to  tbe  amount  of  2  per  cent,  of  tbe 
assessed  value  of  tbe  county,  wbicb  aggre- 
gated $399,200,  and  equitably  apportioned 
tbe  expenditure  of  sucb  sum  upon  tbe  tbree 
roads  designated  in  tbe  petition;  each  road 
receiving  a  smaller  sum  of  money  than  the 
minimum  amount  set  forth  In  tbe  proceed- 
ings leading  to  the  election. 

In  the  notices  of  the  election,  a  misde- 
scription occurred  in  tbe  initial  point  of  the 
second  road  proposed  to  be  improved.  Tbe 
highway  is  described  as  beginning  at  the 
eaatem  terminus  of  county  road  No.  77; 
whereas.  Its  beginning  point  should  have 
been  described  as  commencing  at  the  weatern 
terminus  of  county  road  No.  77.  Tbe  election 
was  held  under  the  provisions  of  tbe  General 
Laws  of  Oregon  for  1913,  p.  623  et  seq. 
Tbe  registration  books  were  closed  fifteen 
days  before  the  day  of  the  election,  while 
the  polls  were  kept  open  from  8  o'clock  In 
tbe  forenoon  until  8  o'clock  in  tbe  afternoon. 

Tbe  act  of  tbe  legislative  assembly  af- 
fording authority  for  tbe  measures  taken 
herein  provides,  so  far  as  Is  material,  that, 
whenever  a  number  of  registered  voters  of  a 
county,  equaling  one-twentieth  of  tbe  great- 
est number  of  votes  cast  In  that  coimty  at 
the  next  preceding  general  election  for  any 
person  for  Judge  of  the  Supreme  Court, 
shall  petition  tbe  county  court,  asking  that 
a  special  election  be  called  for  the  purpose 
of  submitting  to  the  voters  of  the  county 
tbe  question  of  issuing  bonds  for  the  con- 
struction and  maintenance  of  i)ermanent 
roads  In  the  county,  the  county  court  shall 
make  an  order  directing  that  a  Especial  elec- 
tion be  called  and  held  for  the  purpose  of 
determining  tbe  desire  of  tbe  electors,  and 
shall  cause  printed  notices  of  the  election 
to  be  posted,  particularly  specifying  the 
amount  of  bonds  proposed  to  be  used,  the 
length  of  time  they  shall  run,  tbe  maximum 
rate  of  Interest  they  shall  bear,  tbe  roads 
to  be  improved,  and  the  amount  to  be  ex- 
pended on  each.  Tbe  statute  requires  that 
tbe  notices  shall  be  posted  at  least  20  days 
before  tbe  day  of  tbe  election,  and  that  the 
election  shall  be  conducted  and  the  votes 
canvassed  in  tbe  same  manner  as  at  a  gen- 
eral election. 

Section  11  of  the  county  bond  act  (Laws 
1913,  p.  174)  provides:  "If  at  any  general 
or  special  election  as  provided  for  in  this 
act  a  majority  of  the  voters  voting  at  such 
an  election  shall  vote  in  favor  of  issuing 
such  bonds,  tbe  county  court  shall  enter  an 
order  in  Its  journal  declaring  that  fact,  and 
that  order  shall  be  absolutely  conclusive  as 
to  the  regularity  of  all  the  proceedings  la 
reference  to  tbe  matter;  tbe  said  order  shall 
also  designate  tbe  amount  of  tbe  total  as- 
sessed valuation  of  all  tbe  property  within 
tbe  county,  and  also  the  amount  of  all  the 
previous  debts  and  liabilities  of  said  county 
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Incurred  for  road  purposes  and  remaining 
nopaid ;  and  snch  order  as  to  the  amount  of 
the  said  assessed  valuation,  and  as  to  the 
amount  of  the  said  indebtedness  shall  be 
prima  facie  evidence  of  said  fact" 

"Sec.  19.  No  bond  shall  be  issued  under 
this  act  that  will  In  the  aggregate,  together 
with  the  bonds  outstanding,  and  the  bonds 
offered  to  be  sold,  be  in  excess  of  two  (2) 
per  cent,  of  the  assessed  valuation  of  the 
county  at  the  time  the  bonds  are  Issued." 

[1]  Tbe  first  objection  found  by  plaintiff 
Is  bottomed  upon  the  proposition  that  the 
initial  i)olnt  in  the  second  road  is  erroneous- 
ly indicated  in  the  notices  of  election.  The 
road  Is  described  as  follows:  "Second.  A 
county  road  beginning  at  the  eastern  ter- 
minus of  county  road  No.  T7,  accordingly  as 
the  same  Is  described  at  page  139,  vol.  2,  of 
County  Road  Book,  in  tbe  office  of  tbe  coun- 
ty clerk  of  this  county;  running  thence 
southeasterly  by  tbe  most  practicable  route 
through  Olney,  Jewell,  and  Vesper,  to  a 
point  on  the  east  boundary  line  of  Clatsop 
county  where  the  same  Is  intersected  by 
county  road  No.  77,  above  described." 

It  will  be  recalled  that  the  statute  requires 
that  the  roads  to  be  improved  shall  be  par- 
ticularly specified,  not  that  the  termini  of 
the  road  must  be  given.  The  descrlptiott 
of  the  road  is  accurate  In  every  respect,  save 
that  the  word  "eastern"  Instead  of  the 
word  "western"  is  used.  Irrespective  of 
the  erroneous  snbstltutfon  of  the  word  "east- 
em"  for  "western,"  no  voter  could  have 
been  misled  in  regard  to  the  road  contem- 
plated in  tbe  Improvement,  for,  by  pursuing 
the  course  of  tbe  road  to  its  ultimate  des- 
tination, through  tbe  towns  of  Olney,  Jewell, 
and  Vesper,  tbe  Identity  of  the  road  was  un- 
mistakable and  ever  present,  which  situa- 
tion rendered  harmless  any  error  contained 
In  the  initial  course  of  tbe  road. 

[2]  Tbe  second  and  most  Important  ques- 
tion for  determination  is  whether  the  coun- 
ty court  bad  Jurisdiction  to  order  tbe  sale 
of  bonds  in  an  amount  less  than  tbe  sum 
mentioned  In  the  petition  and  set  forth  In 
the  notices  of  tbe  election,  namely,  $400,000. 
It  Is  argued,  with  much  learning,  by  coun- 
sel for  tbe  plaintiff  that  the  court  was  pow- 
erless to  provide  for  the  expenditure  of  any 
»um  less  than  that  indicated  in  tbe  peti- 
tion for  and  notices  of  tbe  election;  while, 
with  equal  erudition,  counsel  for  respondent 
argues  that  the  assessed  valuation  of  the 
county  was  a  sum  in  excess  of  $35,000,000, 
as  estimated  by  the  State  Tax  Commission, 
and  for  tbat  reason  the  court  should  have 
ordered  tbe  expenditure  of  tbe  minimum 
sum  contained  in  the  proceedings  had  prior 
to  tbe  election. 

Section  19  ot  tbe  enactment  provides  tbat 
"no  bonds  shall  be  Issued  under  tbe  act  that 
will  make  In  tbe  aggregate,  together  with 
the  bonds  outstanding,  and  the  bonds  offered 
to  be  sold,  be  in  excess  of  two  (2)  per  cent 
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of  tbe  assessed  valuation  of  the  county  at 
tbe  time  tbe  bonds  are  to  be  issued."  It 
wUl  be  remembered  that  2  per  cent,  of  the 
assessed  valuation  of  tbe  county  as  deter- 
mined by  the  asseesmoit  roll  of  the  assessor 
would  yield  a  sum  of  money  less  than  tbe 
amount  specified  in  tbe  petitton  for  and  no- 
tices of  the  election. 

Without  considering  the  power  of  tbe 
county  court  to  reduce  tbe  minimum  sums  to 
be  expended  on  each  road,  in  order  to  con- 
form to  the  assessed  valuation  as  found  by 
tbe  assessor,  we  shall  determine  the  soqrce 
from  which  the  "assessed  valuation"  of  a 
county  shall  be  finally  determined.  Tbe  con- 
tention of  tbe  defendant  is  tbat  the  "assessed 
valuation  of  the  county"  within  the  meaning 
of  the  act  anticipates  the  valuation  as  deter- 
mined by  the  State  Tax  Commission. 

Turning,  now,  to  section  3617  of  the  Gen- 
eral Laws  for  1013,  p.  360,  as  amended,  we 
find  a  recital  of  tbe  duties  of  the  State 
Tax  Commission: 

"(1)  To  have  and  exercise  general  super- 
vision of  the  system  of  taxation  and  collec- 
tion of  public  taxes,  dues,  and  revenues 
throughout  the  state. 

"(2)  To  require  all  assessments  of  property 
in  tbis  state  to  be  made  according  to  law. 

"(3)  To  see  tbat  all  taxes  due  the  state, 
counties  and  municipalities  are  collected. 

"(4)  To  prescribe  all  forms  of  books  and 
blanks  used  in  tbe  assessment  and  collection 
of  taxes  not  otherwise  prescribed  by  law, 
and  to  change  tbe  forms  of  blanks  and  books 
prescribed  by  law  in  case  change  shall  be 
necessary. 

"(5)  To  construe  tbe  tax  and  revenue  laws 
of  the  state  whenever  requested  by  any  of- 
ficer acting  under  such  laws,  or  by  any  inter- 
ested person,  and  to  instruct  such  officers  in 
relation  to  their  duties  with  reference  to 
assessment  and  taxation,  and  collection  of 
public  taxes,  dues  and  revenues. 

"(6)  To  issue  instructions  and  directions  to 
the  county  assessors,  county  boards  of  equal- 
ization, county  clerks,  and  tax  collectors  as  to 
tbe  methods  best  calculatetd  to  secure  uni- 
formity in  tbe  system  of  assessment  and  col- 
lection of  taxes,  to  the  end  tbat  all  property 
shall  be  assessed  and  taxed  as  required  by 
law,  and  to  prescribe  blank  forms  of  reports 
for  tbat  purpose. 

"(7)  To  examine  all  books  and  papers  of 
account,  and  to  require  any  person  to  appear 
before  said  commission,  or  any  member  there- 
of, and  to  interrogate  such  person  under  oath 
or  otherwise  for  the  purpose  of  enabling  tbe 
commission,  (any  county  a^essor,  count}' 
board  of  equalization,  county  clerk  or  tax 
collector  to  obtain  all  information  tltat  could 
in  any  manner  aid  it  or  him  in  arriving  at 
the  valuation  of  any  franchise  or  special 
franchise." 

"(9)  To  see  that  all  inheritance  taxes  are 
collected  as  provided  by  law." 

"(15)  To  make  an  annual  assessment,  up- 
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on  an  assessmoit  roll  to  be  prepared  by  said 
commission,  of  the  property  having  a  situs 
In  this  state,  as  hereinafter  defined,  of  all 
railroad  companies,  sleeping  car  companies, 
union  station  and  depot  companies,  electric 
and  street  railway  companies,  express  com- 
panies, telegraph  companies,  telephone  com- 
panies, refrigerator  car  companies,  tank  Une 
companies,  private  car  companies,  and  water, 
gas,  and  electric  companies." 

Section  3638  of  the  act  provides:  "Com- 
mission to  Equalize  County  Assessments. — In 
order  to  secure  an  equal  and  uniform  assess- 
ment and  taxation  of  all  the  taxable  proper- 
ty in  the  state,  the  said  State  Tax  Commis- 
sion is  authorized  and  required,  annually,  to 
equalize  the  assessed  valuations  of  the  sever- 
al counties  in  the  state,  as  equalized  by  the 
several  county  boards  of  equalization  and 
certified  by  the  county  assessors  thereof  to 
the  secretary  of  said  commission,  including 
that  assessed  and  apportioned  to  the  several 
counties  by  the  said  commission  as  provided 
by  law.  Forthwith  after  the  assessment  roll 
of  amy  county  has  been  finally  equalized  by 
the  county  board  as  provided  by  law,  the 
county  assessor  thereof  shall  transmit  to  the 
secretary  of  the  State  Tax  Commission  a 
certified  copy  of  the  summary  of  such  equal- 
ized assessment  roll,  which  summary  shaU 
show  in  such  tabulated  form,  and  such  clas- 
dficatlon  of  property  as  said  commission 
shall  prescribe,  all  the  taxable  property  in 
the  county  as  equalized  by  the  county  board." 

"Sec.  3641.  Total  Value  of  Taxable  Prop- 
erty Equalized — Results  Tabulated. — ^The  said 
State  Tax  Commission  shall  then  equalize 
the  total  value  of  all  the  taxable  property 
in  the  several  counties,  including  that  assess- 
ed by  the  county  boards,  and  that  assessed 
by  the  State  Tax  Commission,  so  that  the 
same  shall  be  as  nearly  equal  and  uniform 
as  possible.  The  said  commission  shall  then 
determine  from  such  values  so  equalized  the 
percentage  that  the  equalized  value  of  the 
taxable  property  in  each  county  la  of  the 
whole  value  of  the  taxable  property  in  the 
state  as  so  equalized,  and  shall  combine  the 
result  in  a  table,  or  tables,  in  convenient 
form.  When  finally  approved  by  the  com- 
mission such  table,  or  tables,  shall  be  signed 
by  the  chairman  and  secretary  in  duplicate 
and  authenticated  by  the  official  seal  of  the 
commission,  and  one  copy  thereof  shall  be 
delivered  to  the  Secretary  of  State  and  the 
other  retained  on  file  in  the  office  of  said 
commisslbn.  The  Secretary  of  State  shall 
cause  the  same  to  be  printed  In  convenient 
form,  and  as  soon  as  practicable,  over  his 
official  seal,  transmit  two  copies  thereof  to 
each  of  the  several  county  clerks  and  county 
assessors  in  the  state." 

In  prescribing  the  duties  of  the  county  as- 
sessor, section  3590,  L.  O.  L.,  provides:  "At 
the  time  prescribed  by  law  the  assessor  in 
each  county  shall  ascertain  by  diligent  in- 
quiry the  names  of  all  persons  liable  to  taxa- 
tion in  Ills  county  who  by  law  axe  assessable 


to  him,  and  also  all  the  taxable  personal  prop- 
erty, and  all  taxable  real  estate  therein  which 
by  law  is  assessable  by  him,  and  make  out 
an  assessment  roll  of  all  such  property,  and 
appraise  the  same  according  to  the  ptovl- 
sions  of  the  statutes  relating  thereto." 

Subdivision  6,  §  3593,  spedfles  that  the  as- 
sessor shall  Include  in  the  assessment  roll 
"the  total  valuation  of  all  property  taxed, 
real  and  personal." 

Section  8606,  L.  O.  L.,  as  amended  by 
General  Laws  of  1913,  p.  828,  specifies  that 
the  board  of  equalization  shall  "examine 
and  correct  the  assessment  roll  prepared  by 
the  assessors  in  their  several  counties,  and 
shall  increase  or  reduce  the  valuation  of 
property  therein  assessed,  so  that  the  same 
shall  be  full  cash  value  thereof." 

Section  3612,  as  amended  in  1913,  p.  329. 
provides:  "Such  assessment  rolls  when  so 
examined,  corrected  and  equalized  by  such 
board,  shall  be  returned  to  the  county  asses- 
sor." 

It  is  apparent  from  a  review  of  the  several 
sections  of  the  statute  that  the  county  asses- 
sors of  the  counties  of  the  state  do  not  assess 
all  of  the  assessable  property  found  in  their 
respective  counties,  and  that  the  board  of 
equalization  equalizes  only  the  value  of  the 
property  so  assessed,  while  the  State  Tax 
Commission  assesses  and  determines  the  val- 
uation of  certain  public  utilities  operating  in 
the  counties.  Consequently  the  assessed  val- 
uation of  a  county  is  the  valuation  found  by 
the  assessor,  plus  the  valuation  of  those  pub- 
lic utUlties  ascertained  by  the  tax  commis- 
sion. This  tax  commission  has  power  to  in- 
crease or  reduce  the  valuation  of  any  county 
in  the  state  whenever  it  is  necessary  so  to 
do  in  order  to  equalize  the  burden  of  taxa- 
tion for.  state  purposes  among  the  several 
political  divisions  of  the  commonwealth. 
Therefore,  when  the  Legislature  used  the 
expression  "the  assessed  valuation  of  the 
county,"  it  meant  the  consummated  act  of 
all  the  agencies  employed  in  determining  the 
amount  and  value  of  property  available  for 
taxation.  Chicago,  B.  &  Q.  R.  Co.  v.  Village 
of  Wilber,  63  Neb.  624,  88  N.  W.  660.  This 
valuation  from  the  allegations  of  the  com- 
plaint was  at  the  time  of  the  election  $35,- 
019,969.90,  and  therefore  should  have  been 
taken  by  the  court  as  a  basis  for  its  order. 

[S]  Finally,  the  decree  of  the  lower  court 
is  sought  to  be  overturned,  for  the  reason  the 
polls  were  kept  open  from  8  o'clock  in  the 
forenoon  until  8  o'clock  In  the  afternoon  as 
prescribed  in  the  General  Laws  for  1913,  p. 
623;  also,  that  the  registration  books  were 
closed,  pursuant  to  section  5  of  the  act,  15 
days  before  the  date  of  election.  This  law, 
otherwise  known  as  the  Gill  act,  was  by  this 
court  held  unconstitutional  in  the  case  of 
CofTey  V.  Portland,  135  Pac.  358,  decided  No- 
vember 2.">,  1913. 

Three  weeks  had  intervened  between  the 
result  of  the  election  and  the  determination 
by  this  court  that  the  law  governing  the 
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election  was  void.  No  qnestlon  Is  here  rais- 
ed as  to  the  want  of  Jurisdiction  in  tlie  coun- 
ty court  to  call  the  election,  nor  to  the  lack 
uf  qnaUflcations  of  those  participating  there- 
in, save  the  indictment  that  those  voting 
registered  under  the  law  subsequently  declar- 
ed void.  The  officials  conducting-  the  elec- 
tion, as  well  as  the  voters,  relied  upon  the 
.statute,  conformed  to  its  every  exactment, 
and,  in  the  absence  of  irregularities,  alleged 
and  proved,  sufficient  in  magnitude  to  have 
affected  the  result,  we  think  the  election 
held  thereunder  is  not  illegal,  inasmuch  as 
those  voting  were  legally  qualified  under  the 
old  statute,  as  well  as  the  one  declared  un- 
constitutional. Guernsey  ▼.  McHaley,  52  Or. 
555,  98  Pac.  168;  Boesch  v.  Henry,  54  Or. 
244,  103  Pac.  439;  TazweU  y.  Davis,  64  Or. 
■^5,  130  Pac.  400. 

[4]  No  error  can  be  predicated  upon  the 
time  allotted  the  voters  to  express  their  pref- 
erence. It  is  the  shortening,  rather  than  the 
lengthening,  of  the  hours  that  will  impair 
the  rights  of  a  voter,  and  for  that  account 
vitiate  an  election  otherwise  legaL 

While  criticizing  the  action  of  the  county 
derk  in  closing  the  registration  books  15 
days  before  the  election,  tn  pursuance  of  the 
statute  later  overturned  by  this  court,  no 
showing  is  made  that  any  qualified  voter 
was  denied  Ma  or  her  right  of  suffrage; 
while  it  is  admitted  unregistered  voters  were 
privileged  to  exercise  their  prerogative  to 
vote  upon  the  affidavit  of  six  freeholdera 
Under  such  conditions  the  law  leans  against 
the  annulment  of  an  election  and  the  con- 
sequent subversion  of  the  public  will. 

Based  upon  these  observations,  we  con- 
dude  that  the  election  was  valid,  but  that 
the  order  of  the  county  court  must  be  modi- 
tied  so  as  to  conform  to  the  alleged  assessed 
valuation  of  the  county  as  ascertained  by  the 
^'tate  Tax  Ck>mmi8sion,  including  the  issu- 
ance of  bonds  equal  to  the  amount  express- 
ed In  the  petition  for  and  notices  of  election ; 
otherwise  the  decree  of  the  lower  court  must 
be  affirmed. 

Modified. 

McBRIDE,  C.  X,  and  BBAN  and  EAKIN, 
JJ,,  concur. 


STATE  ▼.  GODDABD. 

(Sopreme  Court  of  Oregon.    Jan.  27,  1914.) 

1.  CniuNAi.  Law  (|  434*)— Eviotncb— Ebo- 

OBDB— EnTBIBS   in   FAXII.Y   BIBLE. 

,  L.  O.  Ia  {  727,  subsec.  4,  provides  that 
«Tideoce  may  be  given  of  the  declaration  of  a 
oeceaBed  person  as  to  the  relationEhip,  bixtb, 
marriage,  or  death  of  any  person  related  to  Uie 
deceased  person.  Subsection  13  authorizes  ad- 
mission of  evidence  of  entries  in  family  Bibles 
us  evidence  of  pedigree.  Section  715  provides 
tliat  in  the  construction  of  a  statute  the  office 
of  a  judge  is  siviply  to  declare  its  terms,  not 
to  insert  what  is  omitted,  or  omit  what  has 
been  inserted,  and  when  there  are  several  pro- 
niioDs.  such  construction  Is,  if  possible,  to  be 


adopted  as  will  give  effect  to  alL  Section  716 
provides  that  a  particular  provision  or  intent 
controls  a  gener^d  one.  Held,  in  a  prosecution 
for  statutory  rape,  that  an  entry  in  the  family 
Bible  is  admissible  to  show  the  age  of  the  pros- 
ecutrix, regardless  of  its  authorship,  or  wheth- 
er the  person  who  wrote  it  is  dead. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1023;   Dec.  Dig.  i  434.*) 

2.  Cbiuinal  Law  (§  695*)  —  Tbial— Becep- 
TiON  OF  Evidence— Objections. 

As  a  general  rule,  an  objection  to  evidence 
as  "incompetent,  irrelevant,  and  immaterial"  is 
not  sufficiently  specific  to  raise  any  question, 
and  the  objector  should  indicate  the  particular 
point  to  be  raised. 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1633-1638;  Dec.  Dig.  i 
695.*] 

3.  Indictment  and  Inivbuation  (J  185*)  — 
Issues  and  Pboovb— Genebal  Bulb. 

The  defendant,  in  a  criminal  action,  can  be 
convicted  only  of  the  crime  charged  in  the  in- 
dictment, excepting  that,  tmder  L.  0.  L.  Si 
1551,  1552,  when  the  crime  consists  of  several 
degrees  the  jury  may  find  the  defendant  guilty 
of  the  crime  charged,  or  any  inferior  degree,  or 
of  an  attempt,  or  of  any  crime  included  in  that 
charged. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  f|  526,  675;  Dec. 
Dig.  {  185.*] 

4.  Indictment  and   Infobmation  (|  87*)  — 
Time  of  Offense. 

Though  the  defense  includes  an  alibi,  time 
is  not  a  material  ingredient  of  the  offense  of 
statutory  rape,  within  L.  O.  L.  {  1443,  provid- 
ing that  the  precise  time  a  crime  was  commit- 
ted need  not  be  stated  in  the  indictment,  ex- 
cept when  time  is  a  material  ingredient  of  the 
crime. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §g  244-255;  Dec. 
Dig.  I  87.*] 

6.  Indictment  and  Information  (§  176*)  — 

IssmBB  AND  Pboof— Time  of  Offense. 
In  a  prosecution  for  statutory  rape,  where 
the  state,  at  the  beginning  of  the  trial,  elected 
to  try  defendant  for  an  act  committed  at  the 
Oxford  Hotel  in  the  dty  of  Portland,  evidence 
of  a  single  offense  at  that  place  on  a  Wednes- 
day night  near  the  end  of  April,  or  beginning 
of  May;  was  sufliciently  definite,  though  the  in- 
dictment charged  the  act  to  have  been  commit- 
ted on  May  loth  and  one  of  the  defenses  was 
an  alibi,  and  evidence  of  another  similar  act  at 
a  different  place  was  introduced  to  show  the 
relations  between  the  parties. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f  548;   Dec.  Dig.  { 
176.»3 
6.  Cbhonai.  Law  (|  1186*)  — Appeal— Ii»- 

stbdctionb— Sufficiency. 

In  a  prosecution  for  statutory  rape,  where 
the  court  elected  to  try  defendant  for  an  act 
at  a  particuUr  place,  instructions,  requiring 
proof  that  defendant  had  sexual  intercourse 
with  prosecutrix  at  the  place  in  question,  when 
she  was  under  the  age  of  16,  near  the  date 
stated  in  the  indictment,  but  not  necessarily 
on  the  exact  date,  but  the  particular  transac- 
tion being  very  material,  were  not  ground  for 
reversal  under  L.  O.  L.  §  1626,  providing  that 
after  appeal  the  court  must  give  judgment 
without  regard  to  questions  in  the  discretion  of 
the  court  below,  or  to  technical  errors,  defects, 
or  exceptions  which  do  not  affect  the  substan- 
tial rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3215-3219,  3221,  3230;  Dec. 
Dig.  g  1186.*] 
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Department  No.  1.  Appeal  from  Circuit 
Conrt,  Multnomah  County;  J.  IT.  Campbell, 
Judge. 

John  B.  Goddard  was  convicted  of  statu- 
tory rape,  and  sentenced  to  Imprisonment  In 
the  penitentiary  for  a  term  of  from  3  to  20 
years,  and  paroled  on  tbe  recommendation 
of  the  Jury,  and  he  api)eals.    Affirmed. 

Will  B.  Kins,  of  Washington,  D.  C,  and 
Jay  Bowerman,  of  Portland,  for  appellant. 
Arthur  A.  Murphy,  Deputy  Dlst.  Atty.,  of 
Portland  (Walter  H.  Evans,  Dlst  Atty.,  of 
Portland,  and  A.  M.  Crawford,  Atty.  Gen., 
on  the  brief),  for  the  State. 

RAMSEY,  J.  The  indictment  charges  that 
the  defendant  committed  the  crime  of  rape 
on  the  15th  day  of  May,  1911,  by  having 
sexual  intercourse  with  one  Nettle  Poag,  a 
female  child  under  the  age  of  16  years. 

[1]  1.  The  first  point  assigned  by  the  ap- 
pellant for  reversal  is  that  the  court  below 
erred  in  admitting  in  evidence  the  record  of 
tbe  date  of  the  birth  of  Nettie  Poag,  con- 
tained in  the  family  Bible  of  her  family. 
Mrs.  Clara  E.  Poag,  her  .mother,  testified 
that  Nettle  was  16  years  old  on  June  19, 
1911,  and  Nettle  also  testified  that  she  was 
16  years  old  on  that  date. 

[2]  Mrs.  Clara  E.  Poag  testified  that  she 
had  a  record  of  the  date  of  the  birth  of  Net- 
tle in  their  family  Bible.  She  testified  that 
the  book,  by  her  produced,  was  their  family 
Bible,  and  that  it  contained  a  record  of  the 
ages  of  their  children.  She  stated  that  the 
said  family  Bible  contained  a  record  of  the 
date  of  the  birth  of  Nettle  and  that  this  en- 
try stated  that  she  was  bom  "June  19,  1895." 
She  testified,  also,  that  the  family  record  in 
said  Bible  was  written  by  her  husband  be- 
fore they  left  Condon,  bat  that  the  entries 
were  not  made  at  tbe  time  the  children  were 
born,  and  that  said  entries  were  made  six 
years  or  longer  ago.  Tbe  entries  were  all 
made  in  tbe  Bible  at  the  same  time  by  her 
husband,  and  that  she  saw  him  write  them. 
The  record  of  the  date  of  tbe  birth  of  Nettle 
Poag,  as  entered  In  said  family  Bible,  was 
offered  In  evidence,  and  the  counsel  for  the 
defense  objected  to  its  admission  for  the  rea- 
son that  it  "is  incompetent,  irrelevant,  and 
immaterial."  It  is  a  general  rule  that  an 
objection  to  evidence  on  the  ground  that  it 
is  "incompetent.  Irrelevant,  and  Immaterial" 
Is  not  snfilciently  specific  to  raise  any  ques- 
tion for  decision.  The  objector  should  lay 
his  finger  on  the  particular  point  intended  to 
be  raised,  so  that  the  trial  court  will  have 
notice  of  the  precise  point  See  on  this  point 
Elliott  on  Ev.  S  883 ;  8  Ency.  PI.  ft  Pr.  pp. 
218-226;  O.  B.  ft  N.  v.  Eastlack,  54  Or.  203, 
102  Pac.  1011,  20  Ann.  Cas.  692;  Bice  v. 
WaddlU,  168  Mo.  99,  67  S.  W.  606;  Mer- 
chants' Sav.  Bk.  V.  Harding,  65  Kan.  655, 
70  Pac.  665. 

•     There  are   some   exceptions  to   this  rule, 
and  we  will  assume  that  the  objection  to 


the  family  record  contained  In  de  family 
Bible  was  sufficiently  specific  to  raise  tbe 
question  of  its  admissibility.  The  Bible  was 
sufficiently  identified  as  the  family  Bible  ot 
the  parents  of  Nettle  Poag  and  their  children, 
and  it  is  shown  that  tbe  entries  in  it  were 
written  by  her  father  in  the  presence  of  ber 
mother.  It  contained  a  statement  of  tbe 
names  of  tbe  parents,  the  date  of  their  mar- 
riage, the  names  of  each  of  their  seven  chil- 
dren, the  dates  of  their  respective  births,  tbe 
fact  that  two  of  them  were  twins,  and  tbe 
name  of  the  little  boy  that  died,  and  the  date 
of  his  death.  Section  T27,  L.  O.  L.,  provides 
as  follows:  "In  conformity  with  the  preced- 
ing provisions,  evidence  may  be  given,  on  tbe 
trial,  of  the  following  facts:  •  •  •  4. 
The  declaration  or  act,  verbal  or  written,  of 
a  deceased  person  in  respect  to  the  relation- 
ship, birth,  marriage,  or  death  of  any  person 
related  by  blood  or  marriage,  to  such  de- 
ceased person;  the  declaration  or  act  of  a 
deceased  person,  made  or  done  against  bis 
interest  in  respect  to  his  real  property ;  and 
also  the  declaration  or  act  of  a  dying  per- 
son, made  or  done  under  a  sense  of  impend- 
ing death,  respecting  the  cause  of  his  death. 
*  *  *  IB.  Monuments  and  Inscriptions  in 
public  places  as  evidence  of  common  repata- 
tion,  and  entries  in  family  Bibles  or  other 
family  books  or  chains,  engravings  on  rings, 
family  portraits,  and  the  like  as  evidence  of 
pedigree."  Subsections  4  and  13  provide  for 
diCTerent  kinds  of  evidence  in  relation  to  fam- 
ily matters.  Subsection  4  relates  to  declara- 
tions or  acts  of  persons,  whether  verbal  or 
written.  These  declarations  may  have  been 
made  in  conversations,  in  letters  or  other 
writings,  whether  formal  or  Informal,  relat- 
ing to  family  matters;  but  these  declara- 
tions are  not  admissible  as  evidence,  unless 
the  member  of  the  family  making  them  is 
deceased.  Subsection  13  makes  entries  in 
family  Bibles  or  other  family  books  or  charts 
or  engravings  on  rings,  family  portraits  and 
the  like,  admissible  as  evidence  of  pedigree. 
Entries  In  Bibles  or  books  that  are  not  fam- 
ily  Bibles  or  family  books  are  not  admissible. 
Entries  in  family  Bibles  or  family  books  are 
made,  by  this  statute,  admissible  because 
they  are  entries  in  family  Bibles  or  family 
books.  Their  admission  is  not  made  condi- 
ttonai  on  the  death  of  the  party  who  entered 
them.  If  the  Legislature  had  intended  tbat 
their  admissibility  should  be  conditional  on 
the  decease  of  the  person  who  made  tbe  en- 
tries, it  would  have  expressed  that  condition 
In  the  law.  Subsection  4  makes  the  declara- 
tions there  mentioned  admissible  only  when 
the  person  who  made  them  is  deceased,  bat 
subsection  IS  does  not  provide  that  entries 
made  in  a  family  Bible  shall  be  admissible 
only  when  made  by  a  person  subsequently  de- 
ceased. If  the  Legislature  had  intended  or 
desired  to  make  entries  in  family  Bibles  or 
family  books  admissible  as  evidence  only 
when  tbe  person  making  the  entries  was  de- 
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ceased.  It  woold  have  been  an  easy  matter 
to  have  so  provided.  A  court  has  no  right 
to  read  into  subsection  13  a  condition  the 
lawmaking  power  did  not  intend  should  be 
there.  If  entries  In  a  family  Bible  are  held 
to  be  admissible  only  when  the  person  who 
made  them  is  dead,  then  subsection  18  was 
entirely  useless,  as  to  statements  concerning 
pedigree,  because  sudi  entries,  when  the 
person  making  them  Is  a  relative  and  de- 
ceased, are  admissible  under  subsection  4. 
If  Mrs.  and  Mr.  Poag,  Instead  of  entering 
their  family  record  in  their  family  Bible, 
had  entered  it  in  a  Bible  or  book  that  did  not 
belong  to  their  family,  such  entries  would 
not  have  been  admissible  under  subsection  IS, 
because  the  book  in  which  the  record  was 
entered  was  not  their  familv  Bible  or  their 
family  book.  Such  books  are  treasures  of 
the  family,  and  are  accessible  to  the  mem- 
bers thereof,  and  It  Is  not  probable  that 
false  entries  would  be  made  or  retained  in 
snch  books. 

Section  715,  L.  O.  L.,  is  as  follows:  "In  the 
construction  of  a  statute  •  •  •  the  office 
of  a  Judge  is  simply  to  ascertain  and  declare 
what  is,  in  terms  or  In  substance,  contained 
therein,  not  to  ingert  what  hcu  heen'  omitted, 
or  to  omit  what  has  been  Inserted;  and 
where  there  are  several  provisions  or  particu- 
lars, such  construction  Is,  if  possible,  to  be 
adopted  as  will  give  effect  to  all." 

Section  716,  L.  O.  I*,  is  as  follows:  "In 
the  construction  of  a  statute  the  intention 
of  the  Legislature  ♦  ♦  ♦  is  to  be  pur- 
sued, if  possible;  and  when  a  general  and 
a  particular  provision  are  inconsistent,  the 
latter  is  paramount  to  the  former.  So  a 
particular  intent  than  control  a  general  one 
that  is  Inconsistent  with  it" 

Subsection  13  is  a  particular  provision  re- 
lating to  the  admission  of  entries  in  family 
Bibles,  and  is  paramount  in  relation  to  that 
matter.  It  displaces  the  common-law  rule 
on  that  subject  in  so  far  as  it  is  inconsistent 
with  the  common  law.  So  far  as  we  are  ad- 
vised, all  of  the  cases  cited  by  the  counsel 
for  the  defendant  upon  this  point,  excepting 
the  case  from  California,  are  from  states 
that  have  no  such  statutory  provision  as  sub- 
section 13,  supra.  The  decisions  in  Califor- 
nia are  conflicting.  Their  statute  is  similar 
to  ours. 

In  People  v.  Hatz,  116  Cal.  134,  48  Pac.  916 
(a  case  like  this)  the  court  says:  "The  moth- 
er, when  on  the  witness  stand,  was  shown  a 
book,  and  testlfled  that  it  was  hers,  and  that 
it  was  her  family  Bible;  that  It  contained 
the  record  of  the  family.  This  book  contained, 
among  other  entries,  the  name  of  the  chUd, 
and  the  date  of  her  birth.  The  mother  tes- 
tlfled that  it  was  correct.  Objection  was 
made  to  the  introduction  of  the  record,  by 
the  defendant,  upon  the  ground  that  it  ap- 
peared that  the  record  was  In  English ;  that 
the  mother  did  not  know  how  to  read  or 
write  English,  and  could  not  tell  whether  or 
not  the  record  was  correct"    Passing  on  this 


objectidn,  the  court  says:  "The  admissibiltty 
of  the  hook  did  not  depend  on  the  proof  of 
of  the  handwriting  or  the  authorship  of  the 
entries.  It  depended  on  proof  of  the  fact 
that  U  was  the  family  Bible,  which  evidence 
was  afforded  by  the  testimony  of  the  mother. 
As  Is  said  in  Hubbard  v.  Lees,  L.  R.  1  Ex. 
256:  'To  require  evidence  of  the  handwriting 
or  authorship  of  the  entries  [In  a  family 
Bible]  Is  to  mistake  the  distinctive  character 
of  the  evidence,  for  it  derives  its  weight,  not 
from  the  foot  that  ttie  entries  are  made  by 
any  particular  person,  but  that,  being  im 
that  place  (in  the  family  Bible)  they  are  to 
be  taken  as  assented  to  by  those  in  whose 
custody  tJie  book  has  been.' "  The  court  held 
the  entries  in  the  family  Bible  to  be  admis- 
sible. 

In  People  v.  Slater,  119  Cal.  623,  51  Pac. 
958,  where  both  parents  of  the  girl  testified 
as  to  her  age,  the  court  held  that  the  entry 
In  the  family  Bible  as  to  the  date  of  the 
girl's  birth  was  properly  admitted  in  evi- 
dence, saying:  "The  family  Bible  was  prop- 
erly admitted  in  evidence.  The  condition  of 
the  entry  of  the  girl's  birth  required  explana- 
tion, and  the  entry  and  the  explanation 
were  properly  submitted  to  the  jury." 

In  People  v.  Mayne,  118  CaL  516,  60  Paa 
654,  62  Am.  St.  Rep.  266,  the  court  held  that 
an  entry  of  the  date  of  the  birth  of  a  person 
in  the  family  Bible  was  not  admissible  on  the 
ground  that  snch  an  entry  was  merely  a 
declaration  of  the  person  who  made  It,  and 
that  it  was  hearsay  evidence,  etc.  The  court 
In  this  case  seems  to  have  taken  no  notice  of 
the  ruling  in  favor  of  the  admission  of  sudi 
evidence  made  by  the  same  court  in  People 
V.  Ratz,  115  Cal.  134,  46  Pac.  915,  dted  supra. 
The  case  of  People  v.  Slater,  119  Gal.  623,  51 
Pac.  957,  holding  that  the  family  Bible  is 
admissible  to  prove  the  date  of  the  birth  of  a 
person  (whether  the  person  who  made  the 
entry  is  a  relative  or  not)  was  decided  after 
People  V.  Mayne  was  determined,  and  is  the 
latest  ruling  in  that  state  on  that  question. 
The  syllabus  of  the  case  of  Hubbard  v.  Leas, 
1  Ex.  265,  a  case  decided  by  the  Court  of 
Exchecker  in  1866,  is  as  follows:  "Entries  of 
pedigree  In  a  family  Bible  or  testament, 
which  is  produced  from  the  proper  custody, 
are  admissible  as  evidence,  wUhciut  proof  of 
their  handwriting  or  authorship." 

In  Hall  V.  Cardell,  111  Iowa.  208,  82  N.  W. 
504,  the  court  says:  "Plaintiff's  father  testl- 
fled that  she  was  bom  March  19,  1872,  and 
he  produced  a  leaf  from  the  family  Bible 
that  gave  that  as  the  date  of  her  birth.  It 
Is  said  that  the  father's  testimony  is  based 
on  the  entry  in  the  Bible,  and  that  entry  is 
not  admissible,  because  not  made  at  the  time 
of  the  birth  of  the  child,  and  for  the  further 
reason  that  the  entries  thereon  were  copied 
from  a  large  book  into  the  one  from  which 
the  leaves  were  cut  The  record  does  not 
sustain  this  assumption.  John  Hall,  the 
father,  testified  positively  and  without  equlv- 
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ocatloD  to  the  date  of  Q^e  birth,  and  bis 
testimony  is  not  disputed.  Concede,  for  the 
purpose  of  the  case,  that  leaves  torn  from  the 
Bible  were  inadmissible,  yet  there  Is  no 
doubt  as  to  the  time  of  the  plaintifTs  birth. 
We  may  say,  however,  that  the  leaves  were 
admisHble;  tbelr  wei^^t  to  be  determined  by 
the  court" 

In  Union  Central  Life  Ins.  Co.  v.  Pollard, 
94  Va.  155,  26  S.  E.  423,  36  L.  B.  A.  2T1,  64 
Am.  St  Bep.  715,  the  court  says:  "The  de- 
fendant in  making  its  defense  sought  to 
show  that  one  or  more  of  the  material  state- 
ments made  by  the  insured  in  bis  application 
were  false  and  fraudulent  To  do  this  it 
o£fered  In  evidence  the  family  Bible  of  the 
Insured,  and  read  to  the  jury  an  entry  which 
tended  to  prove  that  he  was  bom  on  the  8th 
day  of  May,  1838,  Instead  of  May  8, 1839,  as 
stated  in  his  application  for  the  policy  sued 
on.  Although  it  appeared  that  the  entry 
read  to  the  Jury  as  to  the  date  of  his  birth 
was  made  by  a  person  who  was  not  a  member 
of  his  family,  it  was  admissible  evidence,  and 
tended  to  prove  the  date  of  the  birth  of 
the  Insured.  The  admissibility  of  an  entry 
in  a  family  Bible  does  not  dei)end  upon  the 
handwriting  or  authorship  of  the  entry,  but 
upon  the  fact  that  it  U  in  the  familv  Bible. 
It  i»  of  the  nature  of  a  record,  and,  being 
produced  from  the  proper  cuttody,  is  itself 
evidence.  The  reason  why  It  is  admissible, 
although  the  handwriting  be  unknown  or 
made  by  others  than  the  family,  •  *  * 
where  all  hnve  access  to  it  the  presumption 
is  that  the  entry  would  not  be  permitted  to 
remain  if  the  whole  family  did  not  adopt  it, 
and  thereby  give  authenticity  to  it" 

In  Jones  v.  Jones,  45  Md.  159,  160,  the 
court  says:  "The  eighth  prayer  of  the  ap- 
pellants was  rightly  rejected.  It  did  not 
require  the  jury  to  find  what  was  essential  to 
be  found,  namely,  that  the  Bible  from  which 
the  entries  were  taken  was  the  family  Bible 
of  Andrew  D.  Jones,  and  liad  been  in  his 
possession  as  such.  That  the  book  was  found 
in  the  intestate's  bouse,  after  bis  death,  in 
the  possession  of  his  administratrix,  is  no 
evidence  that  the  deceased  ever  saw  it.  On 
iiuestions  of  marriages,  births,  death,  etc., 
entries  in  a  family  Bible  or  testament  are 
admissible,  even  without  proof  that  they  had 
been  made  by  a  relative,  provided  the  book 
is  produced  from  the  proper  custody.  Proof 
of  the  handwriting  or  authorship  of  the  en- 
tries is  not  required,  when  the  book  Ls  shown 
to  have  been  the  family  Bible  or  testament, 
for  then  the  entries,  as  evidence,  derive  their 
weight  not  from  the  fact  that  they  were 
made  by  any  particular  person,  but  that 
being  in  that  place,  as  a  family  registry,  they 
are  to  be  taken  as  assented  to  by  those  In 
whose  custody  the  book  has  been  kept." 

In  Weaver  v.  Leinian,  52  Md.  719,  the  court 
says:  "The  anthorities  show  that  entries  in 
a  family  Bible  or  testament  are  admissible 
in  evidence  even  without  proof  that  they  had 


been  made  by  a  parent  or  relative;  for  as 
this  book  is  the  ordinary  register  of  families, 
and  is  usually  accessible  to  all  its  members, 
the  presumption  is  that  the  whole  family  bad 
more  or  less  adopted  the  entries  contained  In 
it,  and  thereby  given  authenticity." 

Counsel  for  the  defendant  refers  to  cases 
in  Texas,  Kansas,  Kentucky,  and  Louisiana 
which  hold  that  the  entries  in  a  family  Bible, 
as  to  matters  of  pedigree,  are  not  admissible, 
excepting  when  they  have  been  made  by 
relatives  and  the  persons  making  them  have 
been  shown  to  be  dead.  But  subsection  13  of 
section  727,  L.  O.  L.,  expressly  provides  that 
entries  from  family  Bibles  are  admissible  to 
prove  matters  of  pedigree.  The  entries  are 
admissible  because  they  are  parts  of  family 
Bibles.  When  a  book  is  shown  to  be  a  family 
Bible,  and  to  contain  a  family  record,  and  t<P 
have  been  kept  in  the  family,  the  entries 
of  the  pedigrees  of  the  members  of  the  family 
are  admissible  as  to  dates  of  births,  mar- 
riages, etc.  Mrs.  Poag  teatlfled,  without  ob- 
jection, that  the  entry  in  the  Bible,  concern- 
ing the  birth  of  Nettie,  was  as  follows:  "Net- 
tie J.  Poag,  born  June  the  19th,  1895."  This 
is  the  entry  that  the  state  offered,  and  the 
bill  of  exceptions,  on  page  20,  shows  that,  in 
answer  to  a  question  by  the  district  attorney, 
she  stated  the  contents  of  said  entry.  This 
was  not  objected  to.  As  the  contents  of  this 
entry  were  before  the  jury,  by  oral  evidence 
of  Mrs.  Poag,  the  admission  of  the  book,  con- 
taining the  entry,  would  seem  to  be  hardly 
material,  or  to  have  added  anything  to  the 
evidence.  There  was  no  error  in  admitting 
the  family  Bible  in  this  case  as  evidence, 
tending  to  prove  the  date  of  the  birth  of 
Nettle  Poag. 

[3]  2.  The  defendant  claims  that,  in  crim- 
inal cases,  where  the  defense  is  an  alibi,  and 
the  defendant  meets  the  charge  ■n'lth  evi- 
dence tending  to  show  that  it  was  ImiK>ssible 
for  him  to  have  committed  the  crime  charged, 
the  jury  ought  not  to  be  permitted  to  find 
the  defendant  guilty,  because  it  believes  from 
the  evidence  that  he  did,  in  fact,  commit 
some  other  criminal  act  of  a  similar  nature 
to  that  charged.  The  defendant  in  a  criminal 
action  can  'be  convicted  only  of  the  crime 
charged  in  the  indictment,  excepting  that 
when  the  crime  consists  of  different  degrees, 
the  jury  may  find  the  defendant  guilty  of  the 
crime  charged  in  the  indictment  or  of  any 
degree  of  -that  crime  inferior  thereto,  or  of 
an  attempt  to  commit  the  crime  charged,  or 
any  Inferior  degree  thereof.  Sections  1551, 
1552,  L.  O.  L. 

[4]  In  this  case  the  defendant  is  charged 
with  committing  the  crime  of  rape  on  a  girl 
under  the  age  of  16  years.  This  crime  is 
charged  to  have  been  committed  on  May  15, 
1911.  The  particular  date  charged  Is  im- 
material. A  defendant  cannot  make  the  pre- 
cise date  charged  in  the  indictment  mate- 
rial by  giving  notice  that  his  defense  in- 
cludes an  alibi.    Section  1443,  L.  O.  Ia,  is  as 
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follows:  "The  precise  time  at  wblch  the 
crime  was  committed  need  not  be  stated  in 
tbe  indictment,  but  it  may  be  alleged  to  have 
been  committed  at  any  time  before  the  finding 
thereof,  and  within  tbe  time  in  wbi<^  an  ac- 
tion may  be  commenced  therefor,  ewoept  when 
th9  time  it  a  material  ingredient  in  the 
crime."  Time  is  not  a  material  ingredient  of 
the  crime  charged  in  this  case.  In  cases 
where  Indictments  are  found  for  selling  in- 
toxicating liquors  on  Sundays,  or  on  tbe  day 
on  which  state  elections  are  held,  time  is  a 
material  ingredient  of  the  crime  charged,  and 
the  Indictment  must  charge,  and  the  proof 
must  show,  that  those  crimes  were  committed 
on  Sundays  or  on  election  days,  as  the  case 
may  be.  The  evidence  in  this  case  tended  to 
prove  that  the  crime  charged  was  not  com- 
mitted on  May  15,  1911,  but  that  it  was  com- 
mitted at  the  Oxford  Hotel  in  the  city  of  Port- 
land, about  11  o'clock  at  night,  on  a  Wednes- 
day, in  the  latter  part  of  April  or  the  first  of 
May.  While  Nettle  Poag  testified  that  the  de- 
fendant had  sexual  intercourse  with  her  twice, 
and  only  twice  (once  at  the  defendant's  office 
and  the  other  time  at  the  Oxford  Hotel),  the 
prosecution  gave  notice,  at  the  beginning  of 
the  trial,  that  the  charge  upon  which  tbe  state 
intended  to  try  the  defendant  was  the  act  of 
sexual  intercourse  that  occurred  at  the  Ox- 
ford Hotel  in  the  city  of  Portland.  Only  one 
act  of  that  kind  occurred  there,  and,  accord- 
ing to  the  evidence,  it  occurred  late  at  night 
on  a  Wednesday,  either  near  the  end  of 
April  or  the  beginning  of  May,  1011.  The 
place  where  the  crime  was  committed  was 
fixed  with  certainty,  and  the  time  of  its  com- 
mission was  proved  with  sufllcient  deflnlte- 
ness.  While  the  prosecution  produced  evi- 
dence that  a  similar  act  was  committed  at 
the  defendant's  office,  this  evidence  was  given 
to  show  the  relations  between  the  parties, 
l>ut  the  state  expressly  elected,  before  the 
trial  began,  to  try  tbe  defendant  for  the  act 
that  was  committed  at  the  Oxford  Hotel.  It 
was  shown  by  tbe  state  that  only  one  such 
act  was  committed  there. 

The  defendant  dtes  and  relies  upon  the 
cases  of  State  v.  Coss,  63  Or.  462,  101  Pac. 
Id3,  and  State  v.  King,  50  Wash.  312,  97  Paa 
247, 16  Ann.  Cas.  322,  on  this  point,  as  to  tbe 
materiality  of  tbe  time  of  the  commission  of 
tbe  crime,  but,  when  carefully  examined,  nei- 
ther of  the  cases  is  inconsistent  with  tbe  rul- 
ing of  the  court  below  in  this  case.  In  State 
T.  Coss,  supra,  the  court  says:  "In  criminal 
prosecutions  the  date  upon  which  the  crime 
is  alleged  to  have  been  committed  is  immate- 
rial, and  it  is  sufficient  If  it  is  shown  to  have 
been  committed  at  any  time  within  the  stat- 
ute of  limitations;  but  when  in  prosecutions 
of  this  character  (rape)  the  defendant  atr 
tempts  to  prove  an  alibi,  or  give  evidence  of 
facts  tending  to  show  that  It  was  impossible 
for  him  to  have  committed  the  act  with 
which  he  Is  charged  and  is  on  trial,  it  is  er- 
ror for  the  court  to  Instruct  tbe  Jury  that  the 


date  is  immaterial,  and  that  it  Is  sufficient  if 
the  defendant  committed  tbe  crime  at  any 
time  within  the  statute.  While  the  prosecu- 
tion is  not  required  or  compelled  to  prove 
that  the  crime  was  committed  on  the  date 
alleged  in  the  indictment,  it  is  required  to 
prove  some  particular  act  constituting  the 
crime  and  to  rely  upon  that  for  a  conviction. 
If  it  selects  some  particular  act,  and  tbe  de- 
fendant meets  the  charge  with  evidence  tend- 
ing to  show  that  it  was  impossible  for  blm  to 
have  committed  said  act,  the  Jury  ought  not 
to  be  permitted  to  find  the  defendant  guilty, 
because  it  may  believe,  from  the  evidence, 
that  he  did,  in  fact,  commit  some  other  crim^ 
inal  act  of  a  Hmilar  nature  to  that  charged." 
The  latter  part  of  the  quotation  states  tbe 
rule  correctly,  applying  to  a  case  of  this  kind. 
The  state  is  required  to  prove  some  particu- 
lar act  constituting. the  crime  for  which  the 
defendant  is  on  trial,  and  If  it  fails  to  prove 
the  particular  act  relied  upon,  tbe  Jury  has 
no  right  to  find  the  defendant  guilty  of  some 
other  act  similar  to  the  one  the  state  selected 
as  the  oCtense  for  which  defendant  was  to  be 
tried.  The  exact  date  of  the  offense  need 
not  be  proved.  Is  State  v.  King,  supra,  the 
defendant  was  charged  with  the  crime  of  ob- 
taining money  under  false  pretenses,  and  the 
evidence  showed  that  the  crime  was  commit- 
ted between  tbe  12tb  and  the  15th  of  Febru- 
ary, 1907.  The  defendant  claimed  an  alibi. 
The  trial  court  instructed  the  Jury  that  the 
exact  date  was  immaterial,  and  that  it  made 
no  difference,  so  far  as  the  crime  was  con- 
cerned, "if  tbe  defendant  committed  the 
crime  as  charged  at  any  time  witbia  tbe  peri- 
od of  three  years  prior  to  the  time  tbe  in- 
formation was  filed."  On  appeal  the  court 
says:  "Tbe  witness  for  the  state  had  fixed 
the  date  when  the  crime  was  committed  as 
being  between  tbe  12th  and  the  15th  day  of 
February,  1907.  The  defense  was  that  the 
defendant  was  not  the  person  who  obtained 
the  money,  and  that  he  was  sick  at  home,  un- 
able to  leave  bis  room  between  those  dates. 
The  time  of  the  commission  of  the  crime  was 
clearly  material.  There  are  many  cases 
where  no  issue  is  based  upon  the  time  when 
the  crime  was  committed.  In  such  cases  this 
instruction  would  be  correct,  but  was  mis- 
leading and  erroneous  in  this  case,  hecauge 
the  time  was  definitely  fixed  by  the  ttate,  and 
the  defense  of  an  alibi  was  based  upon  that 
time."  That  holding  was  based  upon  the  fact 
tliat  the  state  had  fixed  the  date  of  the  com- 
mission of  the  crime  deflnitelj/.  In  this  case 
the  state  did  not  fix  tbe  date  of  the  commis- 
sion of  the  crime  definitely,  and  henoe  said 
ruling  is  not  In  point 

In  People  v.  Williams,  133  Cal.  169,  65  Pac. 
325  (a  rape  case)  tbe  court  says:  "I  think 
the  prosecuting  officer,  when  he  commences 
the  trial  of  a  case  of  this  class,  where  he  is 
at  liberty  to  prove  one  of  several  different 
offenses  under  the  indictment,  should,  at 
least  as  early  as  the  commencement  of  the 
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trial.  Inform  tbe  defense  upon  proof  of  what 
spedflc  offense  he  intends  to  rely,  and,  if  be 
does  not,  the  first  evidence  which  would  tend 
in  any  degree  to  prove  an  offense  shall  be 
deemed  an  election,  and,  unless,  the  precise 
offense  is  proven,  the  defendant  is  entitled  to 
an  acquittal." 

[5,  8]  The  defendant  excepted  to  the  fol- 
lowing charge  given  to  the  Jury:  "The  law 
is,  gentlemen,  if  the  defendant  had  sexual  in- 
tercourse with  the  girl,  Nettie  Poag,  and  In 
addition  to  that,  at  the  time  of  the  act,  she 
was  under  the  age  of  16  years,  why,  then,  be 
would  he  guilty  of  the  crime  charged.  It  is 
necessary,  therefore,  for  the  state  to  prove 
to  you,  by  the  character  of  testimony  I  sliall 
hereinafter  indicate,  beyond  a  reasonable 
doubt,  that  all  of  the  elements  going  to  make 
up  the  crime  charged  existed  at  the  time  tbe 
crime  is  alleged  to  have  .been  committed,  or 
near  the  time  the  crime  is  alleged  to  have 
been  committed,  the  particular  date  not  being 
material,  hut  the  particular  tranaaction  being 
very  material,  and  being  absolutely  material 
in  thit  kind  of  a  case.  Of  course  it  would 
make  no  difference,  as  far  as  the  guilt  of  the 
defendant  is  concerned,  if  he  had  had  sexual 
intercourse  with  her  at  many  other  times 
and  different  places.  But  it  it  incumbent 
upon  the  state  to  prove  that  he  had  seseual 
intercourse  with  this  girl,  Nettie  Poag,  at  the 
Oxford  Botel  in  tMs  county  and  in  this  state 
some  time  near  the  time  alleged  in  the  in- 
dictment, and  that  at  the  specified  time  she 
was  under  the  age  of  16  years.  These  are 
the  elements  going  to  make  up  the  charge  in 
this  indictment,  which  they  must  prove  to 
you  beyond  a  reasonable  doubt."  The  charge 
required  the  state  to  prove  to  the  Jury,  be- 
yond a  reasonable  doubt,  the  following  nec- 
essary elements,  before  the  Jury  could  find 
the  defendant  guilty:  (a)  That  the  defend- 
ant had  sexual  Intercourse  with  Nettle  Poag 
in  Multnomah  county,  state  of  Oregon;  (b) 
that  Nettie  Poag  was,  at  the  time  of  the  sex- 
ual act,  under  16  years  of  age;  (c)  that  this 
act  was  committed  some  time  near  the  time 
alleged  in  the  indictment,  but  that  it  was  not 
ne>?essary  that  the  proof  should  show  that 
the  act  was  committed  on  the  exact  date  stat- 
ed in  the  indictment,  but  it  must  have  occur- 
red while  she  was  under  16  years  of  age,  etc-. 
This  charge  restricts  the  jury  to  the  act  at 
the  Oxford  Hotel,  and  instructed  them  that 
the  proof  must  show  that  the  girl  was  at  the 
time  under  16  years  of  age.  All  the  proof 
for  the  state  showed  tliat  she  became  16 
years  of  age  on  June  19,  1911.  As  the  act 
was  committed  about  the  end  of  April  or  the 
beginning  of  May,  1911,  only  about  six  weeks 
intervened  between  the  date  of  the  act  and 
her  arrival  at  the  age  of  16.  The  charge  of 
•  the  court  required  the  Jury,  in  effect,  to  ac- 
quit the  defendant,  unless  they  were  satisfied 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  had  committed  said 


act  at  the  Oxford  Hotel  before  June  19, 1911 
(the  time  when  the  girl  became  16),  and  It 
prohibited  tbe  Jury's  finding  the  defendant 
guilty  of  any  crime  excepting  the  one  com* 
mltted  at  the  Oxford  Hotel.  Taking  the 
charge  of  the  trial  court  as  a  whole,  we  think 
It  submitted  the  case  to  the  Jury  fairly  and 
properly.  Section  1626,  L.  O.  L.,  Is  as  fol- 
lows :  "After  hearing  the  appeal  (in  a  crim- 
inal case)  the  court  must  give  Judgment, 
without  regard  to  the  decisions  of  questions 
which  were  in  the  discretion  of  the  court  be- 
low, or  to  technical  errors,  defects,  or  excep- 
tions which  do  not  affect  the  substantial 
rights  of  the  parties." 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  of  the  court  below  is  af- 
firmed. 

McBRIDE,  C.  J.,  and  MOOBB  and  BUB- 
NETT,  JX,  concur. 


MATTHES  et  aL  v.  HOLMAN  et  «L,  County 
Com'rs. 

(Supreme  Court  of  Oregon.     Feb.  8,  1914.) 

1.  INTOXICATINO  LlQUOBS  (§  33*)— LOCAL  OP- 
TION—NOTICB  OP  Election. 

The  prevision  of  L.  O.  L.  |  4926,  for  the 
insertion  in  notices  of  a  local  option  election 
of  the  number  and  name,  if  any,  of  precincts  in 
a  subdivision  of  the  county  and  the  boundaries 
of  the  subdivision  is  only '  directory,  and  is  sub- 
stantially complied  with  if  the  name  of  the 
city  or  precinct  given  is  sufficient  to  inform  the 
voter  whether  his  residence  is  in  the  district. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,    Ont.   Dig.  i§  40,   41;    Dec.   Dig.    g 

2.  Intoxicatinq  LiquoBs  (|  36*)— Local  Op- 
tion—Suit TO  Set  Abide  Election. 

In  a  suit  to  enjoin  a  county  court  from 
declaring  the  result  of  a  local  option  election 
on  the  ground  that  the  election  was  void,  plain- 
tiff cannot  raise  tbe  question  whether  persons 
residing  outside  the  town  in  which  the  election 
was  held  voted. 

[Ed.  Note.— For  other  cases,  see  IntoxicatinK 
Liquors,  Cent  Dig.  fi  43,  44;  Dec.  Dig.  I 
36.*] 

3.  Intoxicatinq  LiquoBs  (S  33*)— Local  Op- 
tion—Notices or  Election  —  Return  of 

SlIEBIFF. 

The  court  may  properly  permit  the  sherijf 
to  amend  his  return  as  to  the  posting  of  notices 
of  a  local  option  election  by  inserting  therefn 
the  name  of  the  town  where  they  were  actufilly 
posted  in  place  of  tbe  name  of  another  town 
which  he  had  inserted  through  clerical  error, 
at  any  time,  so  long  as  no  one  has  innocently 
acted  on  the  false  return  as  correctly  stating 
the  facts. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  40,  41;  Dec.  Dig.  1 
33.*] 

4.  Intoxicating  Liquobs  (S  31*)— Locai.  Op- 
tion—Time FOE  Election. 

A  local  option  election  was  properly  held 
in  a  town  on  November  4,  1013,  though  one 
had  been  held  therein  on  November  5,  1912,  re- 
sulting in  a  vote  against  prohibition;  tbe  only 
limitation  as  to  the  time  of  holding  tbe  elec- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am,  Dig.  Key-No.  Series  *  Rap'r  Indezaa 
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tion  being  that  it  must  be  on  the  fint  Tuesday 
after  the  first  Monday  in  NoTember  of  any  year. 
(Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  31.*] 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County;  J.  P.  Kavanangh,  Judge. 

Suit  by  Herman  Matthes  and  anotlier 
against  Rufus  C.  Holman  and  others,  as 
County  Conuulasloners  of  Multnomah  Coun- 
ty. From  a  decree  for  defendants,  plaintiffs 
appeal.    Affirmed. 

George  J.  Perkins,  of  Portland,  for  appel- 
lants. John  A.  Collier,  of  Portland  (Walter 
B.  Evans,  of  Portland,  on  the  brief),  for  re- 
spondents. 

EAKIN,  J.  This  ia  a  suit  to  enjoin  the 
county  court  of  Multnomah  county  from  de- 
claring the  result  of  the  local  option  election, 
and  from  issuing  an  order  prohibiting  the 
sale  of  intoxicating  liquors  in  the  town  of 
Gresham,  Multnomah  county,  Or.;  plaintiff 
contending  tliat  the  election  held  on  Novem- 
ber 4,  1913,  was  void  for  the  reasons  stated 
briefly  as  follows:  (1)  That  a  local  option 
election  within  an  incorporated  city  or  town 
cannot  be  held  except  at  a  general  state 
election,  or  on  a  day  of  a  regular  city  elec- 
tlou,  which  latter  in  this  case  is  the  first 
Tuesday  after  the  first  Monday  of  December 
of  each  year;  (2)  that  the  order  for  the  elec- 
tion was  void,  because  the  i)etitioner3  asking 
for  the  election  were  not  registered,  and  be- 
cause the  said  order  did  not  give  the  bound- 
aries of  the  city ;  (3)  that  the  petitions  were 
Toid  for  the  same  reasons;  (4)  that  votes 
were  cast  on  this  question  by  persons  resld- 
big  outside  the  dty;  (5)  that  the  proof  of 
posting  the  notices  did  not  show  that  any 
bed  been  posted  in  Gresham;  (6  and  7)  that 
the  ballots  were  prepared  by  the  county 
clerk,  instead  of  by  the  city  recorder,  and  the 
election  held  and  certified  by  the  election 
oCBcers  appointed  by  the  county  court;  (8) 
that  the  ballots  did  not  describe  the  bound- 
aries of  the  city ;  and  (9)  that  a  second  elec- 
tion was  attempted  to  be  held  within  a  year 
after  a  local  option  election  had  resulted 
against  prohibition,  namely,  on  November  5, 
1912.  Error  is  assigned  in  the  decree  on 
these  grounds. 

The  questions  raised  by  assignments  Nos. 
1,  2,  3,  8,  and  7  are  decided  in  the  opinion  in 
Wiley  V.  Reasoner,  this  day  handed  down, 
which  is  referred  to  as  controlling  here. 

[1]  As  to  the  objection  that  the  petitions, 
notice  of  election,  order  calling  the  election, 
and  the  form  of  ballots  are  insufficient,  be- 
cause they  fail  to  disclose  the  boundaries 
of  the  dty,  the  requirements  of  section  4929, 
L.  0.  L.,  as  to  the  "number  and  name,  if 
any,  of  precincts  embraced  in  a  subdivision 
of  the  county,  and  the  boundaries  of  such 
wibdivlslon,"  are  only  directory,  and  are  sub- 
stantially complied  with  If  the  name  of  the 
city  or  precinct  given  designates  the  territory 


in  which  the  election  Is  to  be  held,  and  Is 
sufficient  to  inform  the  voter  whether  his 
residence  is  witliln  the  district  The  name 
of  the  subdivision  here  designated  as  the 
town  of  Gresham  Is  ample  for  that  purpose. 

[2]  The  fourth  assignment  of  error,  as  to 
whether  persons  residing  outside  the  town  of 
Gresham  voted  on  local  option,  cannot  be 
questioned  in  such  a  proceeding  as  this. 

[3]  Referring  to  assignment  No.  5,  the  sher- 
ilTs  mistake  In  writing  in  his  return  the 
word  "Lents"  instead  of  the  word  "Gresham" 
as  the  town  in  which  the  notices  were  posted 
appears  to  have  been  only  a  clerical  error; 
the  sheriff  offering  to  amend  the  return  to 
conform  to  the  fact,  and  stating  that  said 
notices  were  actually  posted  in  the  town  of 
Gresham,  and  not  in  I«nts.  It  is  entirely 
proper  for  the  court  to  permit  a  return  to 
be  amended  to  conform  to  the  facts  at  any 
time  after  the  return  is  made,  so  long  as  no 
one  has  innocently  acted  on  the  false  re- 
turn as  correctly  stating  the  facts,  and  an 
amendment  thereof  would  result  in  no  injury 
or  loss  to  him.  32  Cyc.  539,  540;  Knapp  v. 
Wallace,  50  Or.  348,  355,  92  Pac.  1054,  1057, 
126  Am.  St  Rep.  742;  St  Clair  v.  Cox,  106 
V.  S.  360,  1  Sup.  Ct  354,  27  L.  Ed.  222.  The 
record  itself  shows  that  Gresham  is  in 
precinct  168,  Multnomah  county.  The  com- 
plaint so  states,  and  gives  the  boundaries  of 
it  as  well  as  of  precinct  No.  168,  and  the 
offer  by  the  sheriff  to  amend  his  return  to 
conform  to  the  facts  is  set  forth  by  stipula- 
tion. The  only  objection  thereto  is  that  the 
return  cannot  be  amended  after  the  election 
is  held.  It  sufficiently  appears  that  the  error 
in  the  return  was  only  clerical,  and  that  the 
notices  were  correct  and  sufficient 

[4]  As  to  objection  9,  that  the  election  here 
questioned  was  held  on  the  4th  day  of  No- 
vember, when  a  previous  local  option  elec- 
tion was  held  on  November  5,  1912,  resulting 
in  a  majority  vote  against  prohibition,  plain- 
tiff contends  that  the  second  election  cannot 
be  held  within  one  year  after  the  unsuccess- 
ful vote.  We  find  no  such  limitation  in  the 
statute.  The  provision  is  that  the  election 
can  be  held  only  on  the  first  Tuesday  after 
the  first  Monday  in  November  of  any  year, 
which  Is  the  only  limitation  upon  a  second 
election  after  a  negative  note  has  resulted. 

The  complaint  was  vulnerable  to  the  de- 
murrer, and  the  decree  Is  affirmed. 

BURNETT.  J.,  dissents. 


RUCONICH  T.  ANDERSON,   County  Judge, 
et  al. 

(Supreme  Court  of  Oregon.    Feb.  8,  1914.) 

1.  iNTOXICATINa  LiQOOBS  ({  34*)— LOCAL  OP- 
TION —  Elections  —  Tiuk  fob  Ci^osino 
Polls. 

Under  L.   O.   L.   {  3311,  as  amended  by 

Laws  1913,  p.  556,  providing  that  all  general 
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and  special  elections  in  the  state  sball  be  beld 
under  tbis  act,  and  the  polls  sball  be  open 
from  8  o'clock  in  the  forenoon  till  8  o'clock 
in  tbe  afternoon,  tbe  polls  at  a  local  option 
election  were  properly  kept  open  till  8  o'clock, 
instead  of  closing  at  7. 

[Ed.  Note.— For  otber  cases,  see  Intoxicating 
Uquors,  Cent.  Dig.  §  42;   Dec.  Dig.  §*34.*] 

2.  IRTOXTCATINO  LiQUOBS  (|  36*)— LoCAL  OP- 
TION—ELECTIONS— SUIT  TO  Set  Aside. 
In  a  suit  to  set  aside  a  local  oj^tion  elec- 
tion, though  allegations  that  plaintiff  was  a 
saloon  keener,  and  had  $5,000  invested  in  his 
stock  of  liquors  and  cigars,  and  prohibition 
would  cause  said  stock  to  be  lost  to  him,  may 
be  proper  as  affecting  bis  right  to  bring  tbe 
suit,  they  can  have  no  effect  on  the  right  of  tbe 
county  to  submit  the  question  of  prohibition  to 
a  vote  of  the  people. 

[Ed.  Note.— For  otber  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  43,  44;  Dec.  Dig!  { 
3e.»] 

In  Banc.  Appeal  from  Circuit  Court, 
Clackamas  County;    J.  U.  Campbell,  Judge. 

Suit  by  Lawrence  Ruconlch  against  H.  S. 
Anderson,  as  County  Judge  of  Clackamas 
County,  and  others.  From  a  decree  for  de- 
fendants, plaintiff  appeals.     Affirmed. 

This  Is  a  suit  by  plaintiff,  a  liquor  dealer 
In  Oregon  City,  to  enjoin  the  county  court 
of  Clackamas  county  from  declaring  prohibi- 
tion within  said  city.  The  election  was  call- 
ed upon  the  petition  of  certain  voters  In 
Oregon  City,  asking  that  an  election  be  en  li- 
ed for  the  4th  day  of  November,  1913,  to  de- 
termine whether  or  not  the  sale  of  intoxicat- 
ing liquors  therein  should  be  prohibited.  By 
the  city  charter  the  city  elections  are  held 
on  tbe  first  Monday  of  December  of  each  year. 
Said  election  was  held,  and  resulted  in  a 
vote  in  favor  of  prohibition.  Various  ob- 
jections were  urged  in  the  complaint,  and  the 
circuit  court  having  refused  to  grant  the 
injunction,  the  prohibition  order  was'  issued 
by  the  county  court.  By  an  amended  com- 
plaint plaintiff  seelia  to  have  the  said  order 
canceled  and  set  aside.  The  defendants  de- 
murred to  tbe  complaint,,  for  tbe  reason 
that  It  did  not  state  facts  suffldent  to  con- 
stitute a  cause  of  action.  Thereupon  the  said 
demurrer  was  sustained,  and  Judgment  ren- 
dered thereon,  from  which  tbe  plaintiff  ap- 
peals. 

John  A.  Carson,  of  Salem,  and  G.  D.  La- 
tourette,  of  Oregon  City  (Carson  ft  Brown, 
of  Salem,  and  C.  D.  ft  D.  C.  Latourette.  of 
Oregon  City,  on  tbe  brief),  for  appellant 
C.  Schuebel,  of  Oregon  City  (Gilbert  L.  Hedg- 
es, Dist.  Atty.,  C.  Schuebel,  B.  N.  Hicks,  and 
C.  H.  Dye,  all  of  Oregon  City,  on  the  brief), 
for  respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  Six  points  are  relied  on  by  the  com- 
plainant as  Irregularities  or  defects  in  the 
election  proceedings  which  render  tbe  elec- 
tion void:  (a)  That  the  Judges  and  clerks 
of  election  were  not  appointed  or  qualified 
under  the  city  charter ;   (b)  that  tbe  election 


was  not  held  on  the  day  of  a  general  f>tate 
election,  or  the  day  of  a  general  city  elec- 
tion; (c)  that  the  election  was  held  by  pre- 
cincts, and  not  by  city  wards;  (d)  that  the 
polls  were  kept  open  until  8  o'clock  p.  m., 
instead  of  until  7 ;  (e)  that  many  of  the  vot- 
ers were  only  registered  under  the  registra- 
tion laws  of  1913,  which  was  afterward  field 
to  be  unconstitutional;  (f)  that  plaintiff  was 
a  saloon  keeper  In  -Oregon  City,  and  bad 
$5,000  Invested  in  his  stock  of  liquors  and 
cigars,  and  that  prohibition  in  the  city  would 
cause  said  stock  to  be  lost  to  tbe  plaintiff. 

Points  a,  b,  c,  and  e  are  decided  adversely 
to  plaintiff's  contention  in  the  opinion  tlUs 
day  filed  in  Wiley  v.  Reasoner,  and  reference 
is  made  to  the  opinion  in  that  case  as  con- 
trolling here. 

[1]  Point  d  Is  answered  by  reference  to 
section  3311,  L.  O.  L.,  as  amended  in  1913 
(U  1913,  p.  556),  making  8  o'clock  p.  m.  the 
hour  for  closing  the  polls. 

[2]  As  to  point  f,  the  allegation  relating 
to  the  effect  on  plaintiff's  stock  of  goods  and 
business  by  the  prohibition  order  might  have 
been  and  no  doubt  was  made  for  the  purpose 
of  affecting  his  right  to  bring  the  suit;  but 
those  facts  can  have  no  effect  upon  the  right 
of  the  county  court  to  submit  the  questioil  of 
prohibition  to  a  vote  of  the  people. 

The  decree  is  affirmed. 


WILEY  V.  REASONKR,  County  Judge,  et  al.t 
(Supreme   Court  of  Oregon.     Feb.  3,   1914.) 

1.  Intoxicating  Liquoas  (t  32*)— Looai. 
Option— Petition  fob  BuconoN— Quauit- 
CATioNB  or  Petitionebs. 

Where  a  registration  law  under  which  the 
election  officers  acted  was  declared  void  by  the 
Supreme  Court  three  weeks  after  the  election, 
the  qualifications  of  petitioners  for  a  lo<Ai  op- 
tion election  who  registered  under  that  law 
cannot  thereafter  be  questioned  under  L.  O.  L. 
§  4920,  authorizing  a  local  option  election  on 
petition  of  10  per  cent,  of  the  registered  voters, 
without  proof  that  the  petitioners  were  not  legal 
voters. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liiquors.   Cent   Dig.   §g  38,   39;    Dec.   Dig.    § 

2.  Intoxicating  LiQDoKa  (8  34*)— Effect  of 
Invalidity- Reoistbation  of  Votees. 

That  voters  were  registered  under  a  law 
on  which  the  county  court,  county  clerk,  and 
elcctiou  officers  acted,  but  which  was  by  the  Su- 
preme Court  declared  void  after  the  election, 
and  did  not  file  the  affidavit  blank  A  prescribed  ' 
by  L.  O.  li.  ^  3449,  for  use  by  voters  who  have 
failed  to  register,  does  not  invalidate  the  elec- 
tion ;  tbe  qualifications  of  the  voters  under  the 
constitution  not  being  questioned. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  42;   Dec.  Dig.  §  34.*] 

3.  Intoxicating  Liquobs  (§  33*)- Local  Op- 
tion— Notice  of  Election. 

A  city  included  parts  of  two  precincts  for 
county  purposes,  but  constituted  a  single  pre- 
cinct for  city  purposes.  The  county  court  had 
not  made  the  city  a  precinct  nor  divided  it  into 
precincts,  as  authorized  by  L.  O.  L.  t  3304, 
notwithstanding  the  home  rule  amendment  to 
tbe  Constitution  (art  11,  (  2),  vesting  in  each 
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ntj  or  town  the  exclasive  rleht  to  licenge,  reg- 
ulate, or  control  the  sale  of  liquorg,  sabject  to 
the  local  option  law.  The  first  notioea  of  a  lo- 
cal option  election  provided  for  only  one  voting 
place.  Later  notices,  posted  only  6  days  before 
the  election,  while  the  statute  required  at  least 
12  days'  notice,  provided  for  two  polling  places, 
and  the  election  was  held  in  accordance  with  the 
latter  notices.  Beld,  that  the  election  will  not 
be  set  aside  in  the  .absence  of  pr'oof  that  some 
qnalified  electors  were  deprived  of  the  right  to 
vote. 

(Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {{  40,  41 ;   Dec.  Dig.  (  33.*] 

4.  Intoxicating  Liquobs  (J  34*)— LooAi.  Op- 
tion—Time FOB  Election. 

L.  O.  L.  g  4922,  provides  that  local  option 
elections  shall  be  held  only  on  the  first  Tuesday 
after  the  first  Monday  of  November  in  any 
year,  at  the  regular  voting  places,  by  the  judges 
and  clerks  appointed  under  the  general  election 
laws,  or,  if  at  the  time  of  a  city  election,  then 
by  the  city  judges  and  clerks;  and,  if  an  elec- 
tion shall  be  demanded  to  be  held  at  the  time  of 
a  city  or  town  election  in  a  year  when  there  is 
on  general  election,  the  city  or  town  shall  cause 
the  oflScial  ballots  to  be  prepared,  and  a  city 
officer  shall  return  the  vote  to  the  county  clerk. 
Held,  that  a  local  option  election  may  be  held 
ID  a  year  when  no  general  election  is  held,  on 
the  first  Tuesday  after  the  first  Monday  in  No- 
vember, though  no  city  election  is  held  on  that 
date,  the  latter  part  of  the  sectioh  merely  au- 
thorizing the  use  of  city  machinery  in  the  elec- 
tion when  it  falls  on  the  same  date  as  the  city 
election,  when  no  general  election  is  being  held. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  42;  Dec.  Dig.  i  84.*] 

Burnett,  J.,  dissenting. 

In  Banc.  Appeal  from  Clrcnlt  Court,  Wash- 
ington County ;  J.  V.  Campbell,  Judge. 

Suit  by  W.  V.  Wiley  against  D.  B.  Reason- 
er,  County  Judge,  and  otheia.  From  a  decree 
for  defendants,  plaiutUf  appeals.    Affirmed. 

This  is  a  suit  to  obtain  a  decree  declaring 
the  local  option  election  held  In  the  dty  of 
Hlllsboro  on  November  4,  1913,  Illegal  and 
void,  and  to  vacate  the  order  of  the  county 
court,  made  November  17,  1913,  declaring 
prohibition  In  said  dty.  The  plaintiff  was  a 
liquor  dealer  therein.  The  said  city  of  Hllls- 
boro, together  with  contiguous  territory  with- 
out the  dty,  for  county  purposes  is  composed 
of  two  predncts;  for  dty  purposes,  it  con- 
stitntes  but  one  voting  ward.  On  October 
1,  1913,  petitions  containing  a  large  number 
of  signatures  were  filed  with  the  county  derk 
and  presented  to  the  county  court,  praying 
tot  a  local  option  election  in  the  dty  of  Hllls- 

l^oro  on  November  4,  1913.    On  the day 

of  October,  1913,  based  on  said  petitions,  the 
county  court  ordered  that  an  election  be  held 
in  said  city  on  said  date  to  determine  wheth- 
er the  sale  of  intoxicating  liquors  should  be 
prohibited  therein,  and  directed  that  the  no- 
tice of  dectlou  be  given.  Said  election  was 
held  on  said  date,  and  resulted  in  23  majority 
votes  for  prohibition.  On  the  17th  day  of 
November,  1913,  the  county  court,  pursuant 
to  the  canvass  of  the  votes  of  said  election 
within  said  dty,  entered  an  order  declaring 
the  vote  to  be  in  favor  of  prohibition  and 
prohibiting  the  sale  of  intoxicating  liquors 


therein.  Upon  the  trial  of  this  suit,  the  court 
denied  the  application  of  the  plaintLff,  and 
decreed  that  the  order  of  prohibition  was 
valid.    The  plaintiff  appeals. 

Bagley  &  Hare,  of  Hlllsboro,  and  John  A. 
Carson,  of  Salem,  for  appellant  E.  B. 
Tongue,  of  Hlllsboro  (Thos.  H.  Tongue,  of 
Hlllsboro,  on  the  brief),  for  respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  The  following  contentions  are  made 
by  plaintiff:  (1)  That  the  signers  on  peti- 
tions for  a  local  option  election  were  not 
registered  voters;  (2)  that  the  order  of  the 
county  court  calling  the  election  was  invalid ; 
(3)  proper  notices  of  the  election  were  not 
given ;  (4)  that  the  election  was  not  held  up- 
on the  day  appointed  by  law;  and  (5)  that 
the  votes  of  506  persons  who  were  not  regis- 
tered were  cast  and  receivea. 

[1]  The  petition  before  the  county  court 
asking  that  an  election  be  held  to  determine 
whether  the  sale  of  intoxicating  liquors  in 
the  munidpallty  of  Hlllsboro  shall  be  prohib- 
ited alleges  that  the  petitioners  are  legal  vot- 
ers of  the  munidpallty  of  Hlllsboro.  His 
place  of  residence  within  Hlllsboro  is  given 
opposite  the  signature  of  each  petitioner. 
The  derk  certifies  that  143  of  the  petitioners 
were  registered  voters,  which  were  more  than 
the  nimiber  required.  Of  course,  the  detlt's 
certificate  was  made  from  the  registration  of 
1913  under  the  registration  law  of  that  year, 
which  this  court  thereafter,  on  November  25, 
1913,  held  to  be  unconstitutional;  but  the 
election  was  held  on  November  4th,  prior  to 
the  dedslon,  and  it  was  too  late  for  the  plain- 
tiff to  question  the  qualifications  of  the  peti- 
tioners after  the  dectlon  had  taken  places 
at  least  without  proof  that  the  itetitloners 
were  not  legal  voters  within  the  dty.  The 
registration  law  was  hdd  void  only  because 
the  taking  effect  of  it  was  made  to  depend  on 
the  approval  of  the  Supreme  Court  The  reg- 
istration taken  thereunder  actually  disclosed 
that  those  registered  were  legal  voters  when 
certified  by  the  derk;  and  the  election  and 
vote  taken  thereat  should  not  be  hdd  void  and 
a  community  disfranchised  by  reason  of  a  de- 
fect in  the  law  that  would  not  affect  the  right 
of  the  petitioners  to  sign  the  petition.  In 
the  designation  of  who  may  petition  for  a 
local  option  election  in  section  4920,  Li.  O.  L., 
namely,  "registered  voters,"  the  word  "regis- 
tered" may  be  considered  as  surplusage  un- 
der the  drcumstances  foimd  here.  Had  the 
petitioners  been  registered  only  under  the 
1899  registration  law,  the  petitions  would 
not  have  been  received  or  acted  on  by  the 
county  court;  and,  if  It  was  not  suffident 
that  they  were  registered  under  the  1913  law, 
then  section  4920  contains  an  impossible  re- 
quirement as  to  registration  when  there  was 
no  means  of  compliance  available  to  the  peti- 
tioners, and  the  petitions.  If  signed  by  voters 
qualified  as  to  such  under  the  requirements 
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of  the  Constltatloii,  oonstltated  a  substantial 
compliance  wltti  the  statute.  Tlie  court  will 
not  liold  tlie  petitions  insufficient  for  that 
defect  without  proof  that  the  signers  were 
not  legal  TOters,  the  duty  to  establish  which 
devolved  upon  the  plaintiff.  The  purpose  of 
the  iwtltlons  and  the  order  of  the  court  are 
only  a  method  by  wliich  the  electors  may 
secnre  the  submission  of  the  local  option 
question  to  the  voters ;  and,  the  election  hav- 
ing been  called  and  the  vote  taken,  the  result 
should  not  be  disturbed  by  reason  of  an  ir- 
regularity in  a  preliminary  proceeding  that 
does  not  go  to  the  qualifications  of  the  sign- 
ers. It  may  be  Jurisdictional  that  the  petition- 
era  be  re^stered,  but  that  can  only  be  true 
in  case  there  is  a  recognized  registration,  or 
an  opportunity  to  register.  It  must  be  borne 
In  mind  that  at  the  time  of  the  signing  of 
the  petitions  asking  for  the  election,  at  the 
time  the  clerk  certified  that  the  petitioners 
were  registered  voters,  and  when  the  court 
made  the  order,  as  well  as  when  the  election 
was  held  thereunder,  the  registration  law  of 
1813  (Laws  1913,  p.  623)  was  recognized  as 
being  In  force,  and  that  the  registration  law 
of  1899  (Laws  1899,  p.  119)  bad  been  repealed. 
And  to  now  hold  that  only  voters  registered 
under  the  1899  law  could  petition  for  the 
election  would  be  to  hold  that  It  was  not 
possible  for  the  voters  to  petition  for  a  local 
option  election  during  the  year  1918,  and 
also  to  hold  that  the  state  election  held  on 
that  day  was  void,  which  was  conducted  un- 
der that  registration  law.  In  other  words, 
the  1913  registration  law  operated  as  a  trap 
that  wonld  defeat  a  local  option  election  and 
as  a  fraud  upon  the  electors  of  Oregon,  name- 
ly, that  those  registered  under  the  1913  law 
could  not  petition  because  It  was  void,  and 
those  registered  under  the  1899  law  could  not 
petition  because,  as  the  law  then  stood,  it 
bad  l>een  repealed.  But  the  rights  of  the 
voter  cannot  be  so  trifled  with.  So  far  as  the 
petitions  were  concenied,  they  were  actually 
registered  under  the  void  law,  the  only  reg- 
istration that  could  have  been  recognized 
when  the  court  ordered  the  election ;  and  we 
will  not  hold  the  order  calling  the  election 
void  without  proof  that  the  petitioners  were 
not  legal  voters. 

[2]  Again,  it  is  contended  that,  because  506 
of  the  votes  cast  at  the  election  were  regis- 
tered under  the  1913  registration  law,  they 
were  not  qualified  voters ;  that  they  did  not, 
when  presenting  their  votes,  take  the  affi- 
davit blank  A  of  section  3449,  L.  O.  L.,  and 
therefore  that  their  votes  were  illegal,  and 
the  election  should  t>e  held  void.  The  county 
court  acted  on  the  registration  law  of  1913 
as  a  valid  law,  as  did  the  county  clerk,  the 
election  officers,  and  the  voters.  It  was  not 
questioned  that  those  parties  who  registered 
thereunder  were  legal  voters  under  the  Con- 
stitution. The  registration  law  was  not  en- 
acted to  add  to  or  take  from  those  qualifica- 
tions, but  only  to  place  a  safeguard  around 
the  elective  franchise ;  and,  although  the  law 


was  declared  nnconstltatlonal  because  tbe 
taking  effect  thereof  was  made  to  depend  on 
the  approval  of  an  authority  other  than  tlie 
Legislature  or  the  vote  of  the  people,  yet, 
until  so  held  void,  it  operated  as  such  pro- 
tection to  the  election  of  November  4th.  The 
observance  of  it  by  the  voter  was  such  evi- 
dence of  his  right  to  vote  as  would  Justify 
the  acts  of  the  county  court  and  the  election 
boards.  The  voter  by  his  faith  in  the  valid- 
ity of  the  law  performed  every  act  that  would 
have  been  required  of  him  under  the  registra- 
tion law  of  1899,  as  amended.  The  county 
court,  the  voters,  and  tbe  election  boards 
acted  with  the  understanding  that  the  regis- 
tration law  of  1S99  and  amendments  had 
been  repealed,  and  the  election  should  not  be 
held  void  so  long  as  those  voting  were  legal- 
ly qualified  under  tbe  Oonstitution.  It  was 
urged  at  the  argument  that  every  voter  who 
is  not  registered  is  to  be  considered  Chal- 
lenged, and  must  swear  in  his  vote  upon 
blank  A.  If  it  were  now  assumed  that  tbere 
was  no  reg^istration,  the  affidavit  of  the  voter 
taken  in  the  attempted  registration  under  the 
registration  law  of  1913,  containing  the  facts 
required  by  blank  A,  was  before  the  election 
boards,  and  the  voters  may  be  deemed  to 
have  thereby  complied  with  Qiat  requirement, 
and  is  no  objection  to  tbe  legality  of  the  elec- 
tion. A  duplicate  of  the  registration  card 
was  in  the  possession  of  the  election  (sec- 
tion 4  of  the  act),  and  the  precinct  registers 
were  sent  to  the  several  precincts,  together 
with  the  other  election  supplies  (section  18). 
However,  If  not  so  considered,  the  election  of- 
ficers could  not  have  acted  other  than  they 
did  in  that  particular,  and  the  legality  of 
the  election  cannot  be  questioned  on  that  ac- 
count 

[3]  The  sufficiency  of  the  notice  of  the  elec- 
tion is  also  questioned  by  plaintiff.  It  ap- 
pears that  the  dty  as  a  political  entity  Is 
composed  of  but  one  voting  ward,  and  for 
the  purposes  of  the  city  election  but  one  set 
of  notices  would  have  been  required,  and  but 
one  poUlng  place  established ;  but  this  was 
a  county  election  as  to  the  portion  of  the 
county  included  within  the  city,  covering 
parts  of  two  precincts.  Whether  two  voting 
places  were  necessary  may  well  be  doubted. 
As  relates  to  the  dty,  there  were  no  pre- 
cincts by  reason  of  the  neglect  of  the  county 
court  to  constitute  the  city  a  precinct  or  to 
set  it  off  into  such  precincts  as  would  have 
beea.  necessary  and  convenient  under  section 
3304,  L.  O.  L.,  and  the  home  rule  amendmeht 
of  tbe  Constitution  (section  2,  art.  11).  See 
State  V.  Schluer,  59  Or.  18,  115  Pac.  1057. 
Under  the  conditions  as  then  existing,  the 
city  could  not  vote  by  precincts,  as  there 
were  none;  the  election  being  necessarily 
confined  within  the  dty  limits.  State  v.  Per- 
kins, 61  Or.  163,  121  Pac.  797.  The  first  no- 
tices provided  for  only  one  voting  place  as 
in  city  elections.  This  was  In  proper  form 
and  posted  14  days  before  the  election.  Aft- 
erward, the  county  clerk  deeming  that  there 
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shonid  be  a  rotliig  place  In  each  of  the  two 
precincts  that  Included  the  city,  notices  were 
posted  within  the  dty  In  the  two  precincts ; 
thus  providing  a  polling  place  in  each.  How- 
erer,  the  last  two  notices  were  posted  only 
5  days  before  the  election,  while  the  statute 
requires  them  to  be  posted  at  least  12  days. 
A  similar  dilemma  as  to  precincts  occurred 
In  Lane  county  (State  ▼.  Perkins,  supra),  and 
probably  in  other  counties,  through  the  fault 
or  n^lect  of  the  county  court  In  failing  to 
adjust  the  county  voting  predncts  to  meet 
the  changed  conditions  by  the  home  rule 
amendment  of  the  Constitution.  In  any 
event,  it  was  not  possible  that  the  voters  did 
not  have  notice  of  the  election  by  virtue  of 
the  first  notices,  as  they  ^ere  the  usual  no- 
tices for  the  city,  and  the  second  notices 
made  no  change  therein,  except  to  provide  an 
additional  voting  place;  and  the  election 
shonid  not  be  set  aside  because  of  the  omis- 
sion of  the  county  court  without  proof  that 
some  qualified  electors  were  deprived  of  the 
right  to  vote  by  reason  thereof.  The  notices 
were  a  substantial  compliance  with  the  re- 
quirements of  the  statute.  The  election  offi- 
cers made  every  effort  to  comply  with  the 
law  as  they  understood  it,  and,  no  doubt, 
those  efforts  were  effectual. 

[♦]  It  is  also  urged  by  plaintiff  that  the 
local  option  election  can  be  held  only  within 
a  dty  in  a  year  in  which  there  is  no  general 
state  election,  in  case  the  regular  city  elec- 
tion occurs  on  the  first  Tuesday  after  the 
first  Monday  of  November.  It  is  true  that 
much  uncertainty,  trouble,  and  often  expense 
would  be  avoided  if  the  city  would  place  its 
regular  elections  on  that  day,  but  a  local  op- 
tion election  in  a  dty  cannot  be  held  in  an 
alternate  year  at  the  time  of  the  dty  elec- 
tion which  Is  not  held  on  the  first  Tuesday 
after  the  first  Monday  in  November.  Section 
4922,  L.  O.  L.,  provides :  "The  election  here- 
under shall  be  held  only  on  the  first  Tues- 
day after  the  first  Monday  in  November'  of 
any  year.  The  petition  therefor  shall  be  filed 
with  the  county  clerk  not  less  than  thirty 
nor  more  than  ninety  days  before  the  day  of 
election.  In  every  county,  subdivision  of 
county,  or  precinct  thereof  that  shall  return 
a  majority  vote  for  prohibition,  at  any  elec- 
tion, the  law  shall  take  effect  on  the  first  day 
of  January  following  the  day  of  election. 
The  elections  provided  for  by  this  act  shall 
be  held  at  the  regular  voting  place  or  places 
within  the  proposed  limits  and  by  the  Judges 
and  clerks  of  election  appointed  and  quali- 
fied under  the  general  election  laws  of  the 
state,  or  If  held  at  the  time  of  a  dty  elec- 
tion, then  within  said  dty  or  town  by  the 
Judges  and  clerks  appointed  and  qualified  un- 
der the  charter  of  such  incorix>rated  dty  or 
town  or  under  the  laws  of  the  state  regu- 
lating such  dty  or  town  election,  and  the  re- 
turns thereof  shall  be  made  in  conformity 
with  the  provisions  of  the  said  general  elec- 
tion laws.    [If,  under  the  provisions  of  this 


act,  an  election  shall  be  demanded  wholly  or 
in  part  In  any  Incorporated  dty  or  town  or 
any  ward  or  precinct  therein,  to  be  held  at 
the  time  of  the  dty  or  town  election  occur- 
ring in  a  year  in  which  there  is  no  general 
election,  then  the  county  clerk  shall  notify  the 
proper  authority  of  such  dty  or  town  that 
such  election  has  been  demanded  in  order 
that  such  dty  or  town  authority  may  cause  the 
official  ballots  to  be  prepared  in  accordance 
with  the  provisions  of  this  act,  and  the  dty 
auditor,  or  derk,  or  recorder,  as  the  case 
may  be,  shall  make  return  to  the  county 
derk  of  the  vote  for  and  against  prohibition 
In  the  several  predncts  of  said  dty  or  town, 
and  thereafter  said  matter  shall  proceed  as 
in  the  case  of  a  general  election.]"  The  part 
of  the  quotation  contained  in  brackets  ap- 
plies to  elections  in  dtles  only  in  the  alter- 
nate years,  and  when  the  city  election  Is 
held  on  the  first  Tuesday  after  the  first  Mon- 
day In  November,  in  which  case  the  city  ma- 
chinery may  be  used  to  take  the  vote  and 
certify  It  to  the  county  clerk,  but  It  does 
not  apply  In  the  year  of  a  general  state  elec- 
tion. The  first  pfirt  of  the  section  above 
quoted  applies  to  every  county,  sobdivislon 
of  a  county,  or  prednct  thereof  as  a  county 
election,  except  if  witbin  a  city  whose  elec- 
tion occurs  on  the  same  day,  then  within  the 
city  it  may  be  held  by  the  city  Judges  and 
clerks  of  election,  appointed  and  qualified  un- 
der the  dty  charter  or  the  laws  of  the  state 
regulating  such  city  election.  But  in  this  case 
the  election  was  not  held  on  the  day  of  a  dty 
election  nor  called  as  such,  bdng  a  county 
election  in  a  subdivision  of  the  county,  name- 
ly, the  municipality  of  Hillsboro.  Section 
4022,  Lk  O.  L.,  was  enacted  prior  to  the  home 
rule  amendment  of  the  Constitution,  and  op- 
erates the  same  as  it  did  prior  to  the  amend- 
ment, except  that  now  the  munidpallty  or 
any  precinct  tberdn  is  an  independent  sub- 
division of  the  county.  The  local  option  elec- 
tion is  a  county  election  In  the  county  as  a 
whole,  or  a  subdivision  thereof,  of  which  the 
dty  is  one,  and  need  have  no  reference  to 
the  date  of  a  dty  election  except  as  above 
mentioned.  The  hoine  rule  amendment  ex- 
pressly retains  the  county  court  as  the  agency 
authorized  to  put  into  or  out  of  operation 
orders  of  prohibition.  See  State  v.  Hearn, 
59  Or.  227,  115  Pac.  1066,  117  Pac  412.  In 
the  Perkins  Case,  supra,  the  election  within 
the  dty  was  called  by  the  county  court  for 
November  7,  1911,  which  was,  in  fact,  the 
day  of  the  regular  dty  election,  and  the  elec- 
tion was  conducted  by  Its  machinery  as  pro- 
vided in  the  part  of  section  4922  quoted  In 
the  brackets.  Bellarts  v.  Cleeton,  132  Pac. 
961. 

Finding  no  ^rror  in  the  record,  the  decree 
is  affirmed. 

BURNETT,  J.    (dissenting).    It  is  conced- 
ed In  this  case  that  the  petition  for  the  local 
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option  election  In  question  here  was  signed 
in  controlling  numbers  by  persons  who  were 
registered  as  voters  only  under  the  so-called 
registration  law  of  1918,  which  this  court 
declared  unconstitutional  and  void  in  City 
of  Portland  v.  Coftey,  135  Pac.  358,  decided 
November  25,  1913.  In  other  words,  if  the 
question  of  whether  the  signers  of  the  peti- 
tion were  "registered  voters"  within  the 
meaning  of  the  local  option  law  is  to  be  de- 
termined by  any  other  statute  than  the  en- 
actment of  1913,  then  there  were  not  enough 
signers  to  give  the  county  court  Jurlsdictioji 
to  order  a  local  option  election. 

It  is  hornbook  law  "that  courts  of  limited 
Jurisdiction  and  courts  of  general  jurisdic- 
tion, when  exercising  a  special  limited  pow- 
er conferred  by  statute,  must  show  afllrma- 
tlvely  that  Jurisdiction  has  been  acquired." 
This  rule  was  declared  in  Johns  v.  Marion 
County,  4  Or.  46,  and  has  been  reiterated  in 
a  long  line  of  decisions  since.  This  language 
there  used  Is  peculiarly  applicable  to  this 
case:  "Under  the  statute,  the  court  has  no 
power  over  the  subject  until  a  petition  of  the 
prescribed  character  •  •  •  Is  presented, 
and  It  is  necessary  that  the  record  should 
show-  afDrmatlvely  that  Jurisdiction  has  been 
thus  acquired,  or  the  proceeding  cannot  be 
sustained."  State  v.  Officer,  4  Or.  180 ;  State 
V.  Myers,  20  Or.  442,  26  Pac.  307 ;  Bitting  v. 
Douglas  County,  24  Or.  40©,  33  Pac.  981; 
Cameron  v.  Wasco  County,  27  Or.  818,  41 
Pac.  160;  Grady  v.  Dundon,  30  Or.  333,  47 
Pac.  915;  Slme  v.  Spencer,  30  Or.  340,  47 
Pac.  919;  Mulkey  v.  Day,  49  Or.  312,  89  Pac. 
957;  Dean  v.  Washington  Nav.  Co.,  60  Or. 
91,  115  Pac.  284.  More  especially  Is  this 
true  when  proceedings  under  the  statute,  as 
in  this  instance,  may  be  commenced  and  car- 
ried as  far  as  making  the  order  for  the  elec- 
tion without  any  previous  notice  or  giving 
any  opportunity  to  contest  the  validity  of  the 
petition. 

By  the  provisions  of  the  local  option  law 
the  authority  of  the  county  court  to  submit 
to  the  electors  the  question  of  prohibition  of 
the  sale  of  intoxicating  liquors  is  made  to 
depend  upon  filing  with  the  county  clerk  "a 
petition  therefor  signed  by  not  less  than  10 
per  cent,  of  the  registered  voters"  in  the 
territory  Involved.  Such  an  instrument  so 
signed  is  therefore  a  Jurisdictional  neces- 
sity, without  which  the  county  court  cannot 
lawfully  order  an  election.  It  is  a  restric- 
tion which  the  people  themselves  have  im- 
posed upon  that  tribunal;  for  the  local  op- 
tion law  was  enacted  by  the  initiative  pro- 
cess. So  far  as  signing  the  petition  is  con- 
cerned, it  is  not  an  exercise  of  the  electoral 
franchise,  and  the  constitutional  right  to  vote 
is  not  involved.  It  is  taught  in  Roesch  v. 
Henry,  54  Or.  230,  108  Pac.  439,  that,  as 
signing  such  a  petition  Is  not  an  exercise  of 
the  electoral  franchise,  it  is  not  in  deroga- 
tion of  the  Constitution  to  require  all  such 
petitioners  to  be  registered  voters.    There 


the  opinion  cites  the  section  of  the  statute 
requiring  a  petition  of  10  per  cent  of  the 
registered  voters,  and  the  other  section  di- 
recting the  county  clerk  to  compare  the  sig- 
natures on  the  petition  with  their  signatures 
on  the  registration  books  of  the  election  then 
pending,  or,  if  none  is  pending,  then  with 
the  signatures  on  the  registration  books  and 
blanks  on  file  in  his  office  for  the  preceding 
general  election.  The  court,  speaking  by  Mr. 
Chief  Justice  Moore,  then  says:  "Construing 
these  clauses  in  pari  materia,  it  is  manifest 
that  no  qualified  elector  or  legal  voter  Is  a 
competent  petitioner  for  a  local  option  elec- 
tion unless  his  signature  appears  on  the  reg- 
istration books  of  the  election  then  i)ending: 
or,  if  no  election  be  pending,  then  his  sig- 
nature must  appear  on  the  registration  books 
and  blanks  of  the  preceding  general  election. 
The  privilege  of  signing  a  petition  to  initiate 
a  local  option  election  is  not  a  right  of  fran- 
chise in  which  all  electors  enumerated  in  the 
organic  law  (section  2,  art  2,  Const)  can 
participate."  No  voter  has  an  inalienable  con- 
stitutional right  to  sign  a  local  option  peti- 
tion ;  for  that  privilege  is  conferred  by  a  noere 
statute  which  may  be  amended  or  abrogated 
at  any  time  by  the  legislative  power.  The 
people  themselves  having  declared  that  sign- 
ers of  such  petitions  must  be  "registered  vo- 
ters," it  is  not  for  the  courts,  the  creatures  of 
the  people,  to  say  that  the  word  "registered" 
may  be  eliminated  from  the  statute  to  suit 
the  occasion  or  under  the  circumstances. 

Where  then  are  we  to  turn  for  a  defini- 
tion of  the  term  "registered  voters?"  Mani- 
festly not  to  the  registration  law  of  1913,  for 
this  court,  in  the  case  of  City  of  Portland  v. 
Coffey,  supra,  has  solemnly  decided  that  law 
to  be  unconstitutional,  not  only  as  to  its  af- 
firmative provisions,  but  also  as  to  its  re- 
pealing clauses.  Six  Judges  of  the  cburt, 
sitting  in  bank,  have  declared  without  a  dis- 
senting opinion  that,  in  enacting  that  stat- 
ute of  registration,  the  legislative  assembly 
violated  the  fundamental  law  of  the  state 
ordained  by  the  people  themselves.  If  that 
statute  is  void  as  thus  determined,  no  law- 
ful procedure  can  be  founded  on  its  provi- 
sions. If  it  is  unconstitutional  at  all,  it  Is 
unconstitutional  for  all  persons  and  for  all 
purposes.  It  is  void  for  both  saloon  keep- 
ers and  prohibitionists,  for  both  alike  are 
protected  or  restrained  by  the  Constitution. 
If  the  1913  registration  law  is  powerless  to 
affect  a  city  election  in  Portland,  as  decided 
in  the  CofCey  Case,  it  cannot  affect  a  local 
option  petition  in  HiUsboro,  nor  make  its 
signers  "registered  voters." 

We  cannot  properly  speculate  what  the 
county  court  would  have  done  if  a  petition 
had  been  presented  to  it  signed  only  by  vot- 
ers registered  under  the  former  statute.  If 
that  were  a  question  before  the  court,  we 
ought  not  to  presume  that  tribunal  to  be 
Ignorant  of  the  law,  but  rather  that  It  would 
be  as  loyal  to  the  Constitution  aa  we  are. 
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Xeither  Is  It  within  our  province  to  disturb 
tlie  settled  principles  of  the  law  about  Ju- 
risdiction, In  an  effort  to  allay  the  disap- 
pointment possibly  experienced  by  some  of 
the  electorate  over  the  error  of  the  Legis- 
lature  in  passing  an  unconstitutional  enact- 
ment The  situation  thus  arising  can  be 
remedied  rightly  only  by  legislative  action 
which  lies  beyond  our  authority. 

The  validity  of  the  state  election  in  No- 
vember, 1913,  Is  not  here  Involved;  for  It 
was  held  under  a  general  law  authorizing  It, 
and  this  court  upheld  that  statute  by  unani- 
mous decision  of  the  case  of  EViul  v.  Olcott, 
133  Pac.  775.  The  right  to  vote  is  another 
question  to  be  determined  according  to  the 
Constitution,  Irrespective  of  any  conflicting 
statute. 

The  question  to  be  settled  Is  whether  the 
petition,  that  whidi  alone  gives  a  county 
court  Jurisdiction  to  order  a  local  option 
election,  was  signed  by  a  sufficient  number  of 
"roistered  voters"  as  distlngxiished  from 
"legal  voters."  In  point  of  law,  there  was 
no  registration  list  made  up  In  1913  for  any 
election  then  i>endlng.  Under  the  plain  pro- 
visions of  the  local  option  law  as  interpret- 
ed in  Roesch  v.  Henry,  supra,  the  only  stand- 
ard by  which  It  could  be  determined  that 
the  petitioners  were  "registered  voters"  was 
the  registration  books  of  the  last  preceding 
general  election  held  In  November,  1912,  with 
which  the  signatures  must  be  compared. 
Tested  thus,  the  petition  was  confessedly  not 
sufficient  to  give  the  county  court  Jurisdic- 
tion to  order  the  local  option  election  in 
question.  It  is  settled  by  the  decisions  of 
this  court  that  one  in  the  situation  of  the 
plaintiff,  as  disclosed  by  the  complaint,  may 
attack  the  order  of  the  county  court  direct- 
ly without  waiting  to  be  prosecuted  criminal- 
ly for  violation  of  the  law.  Sandys  v.  Wil- 
liam, 46  Or.  327,  80  Pac.  642;  Marsden  v. 
Harlocker,  48  Or.  90,  85  Pac.  328,  120  Am. 
SL  Rep.  786;  Renshaw  v.  Iiane  County  Court, 
49  Or.  626,  89  Pac.  147;  Hall  ▼.  Dunn,  62  Or. 
475,  97  Pac.  811,  25  li.  R.  A.  (N.  S.)  193. 
Hence  the  plaintiffs  are  entitled  to  urge  the 
objection  to  the  Jurisdiction  of  the  county 
court  in  the  method  adopted  In  this  suit 

It  follows,  therefore,  on  the  stare  decisis 
postulate  of  the  registration  law  of  1913  be- 
ing unconstitutional,  that  the  local  option 
petition  In  question  was  not  sufficient  to  give 
the  county  court  Jurisdiction,  because  It  was 
not  signed  by  the  requisite  number  of  reg- 
istered voters.  Being  without  Jurisdiction, 
the  order  of  the  county  court  was  void,  and 
the  election  in  pursuance  thereof  was  of  no 
effect  The  plaintiffs  are  entitled  to  a  de- 
cree according  to  the  prayer  of  their  com- 
plaint 

For  these  reasons,  I  dissent  from  the  con- 
clusion reached  by  the  majority. 


SALEM  BREWERY  ASS'N  v.  CITY  OP 

SALEM  «t  aL 

(Supreme   Court  of    Oregon.     Feb.   3,   1914.) 

1.  iktozioatino  liquobs  (f  40*)— foweb  to 
Pbohibit  Sau:— Home  Rule  Amendment. 

The  home  rule  amendment  to  the  Constitu- 
tion, giving  municipalities  the  exclusive  power 
to  license,  control,  and  proliibit  the  sale  of  intox- 
icating liquors,  except  that  it  shall  be  subject 
to  the  provisions  of  the  local  option  law,  does 
not  give  the  people,  in  a  local  option  election, 
power  to  compel  a  city  to  license  the  sale  of 
liquors,  and,  notwithstanding  a  vote  against 
prohibition,  the  city  may,  either  through  its 
council  or  by  initiative,  prohibit  the  sale. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  34 ;   Dec.  Dig.  §  40.*] 

2.  Intoxioatino  Liquobs  (§  30*)— Locai,  Op- 
tion—Statcttoby  Pbovisions. 

Under  Laws  1913,  p.  506,  amending  L.  O. 
L.  g  4938,  giving  the  county  court  power  to  li- 
cense the  sale  of  liquors  outside  of  municipal- 
ities only  in  case  of  clubhouses  with  50  mem- 
l>ers  or  hotels  of  50  guest  capacity,  local  option 
has  no  application  outside  of  municipalities,  ex- 
cept to  prevent  the  licensing  of  clubhouses  and 
hotels  in  the  country. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  37;  Dec.  Dig.  {  30.*] 

In  Banc.  Appeal  from  Circuit  Court,  Mar- 
ion County;  William  Galloway,  Judge. 

Suit  by  the  Salem  Brewery  Association 
against  the  City  of  Salem  and  another. 
F^rom  a  decree  for  plaintiff,  defendants  ap- 
peal.    Reversed,  and  suit  dismissed. 

I.  H.  Van  Winkle,  Rollln  K.  Page,  and 
Harold  D.  Roberts,  all  of  Salem,  for  appel- 
lants. John  A.  Carson,  John  H.  McNary, 
and  W.  T.  Slater,  all  of  Salem  (Carson  & 
Brown,  McNary,  Smith  &  Shields,  and  Slater 
&  Pogue,  all  of  Salem,  on  the  brief)  for  re- 
spondent 

EAKIN,  J.  This  Is  a  suit  brought  to  en- 
Join  the  city  from  submitting  to  the  voters 
a  charter  amendment,  adding  a  new  section 
(No.  2a)  prohibiting  the  sale  of  Intoxicating 
liquors  In  Salem;  and  to  have  declared  void 
the  city  election  held  on  December  1,  1913. 
The  record  Is  very  meager  as  to  the  situa- 
tion. The  proposed  amendment  Is  not  set 
out.  The  election,  as  we  understand  it  was 
the  regular  city  election  at  which  the  city 
otRcers  were  elected;  some  am^dments  to 
the  charter  being  proposed  by  the  Initiative. 
Issues  are  here  made  with  reference  to  the 
proposed  amendment  of  the  charter  only,  tlie 
substance  of  which  is  set  out  In  the  record ; 
and  the  decree  from  which  the  appeal  Is  tak- 
en holds  the  election  void  as  to  that  amend- 
ment By  the  complaint  the  power  of  the 
city  or  of  the  electors  therein  to  amend  the 
charter  to  prohibit  the  sale  of  Intoxicating 
liquors,  except  for  certain  purposes  mention- 
ed, is  questioned  by  the  plaintiff,  for  the 
reason  that  such  an  amendment  would  be  in 
violation  of  the  local  option  law. 

[1]  By  the  home  rale  amendment  to  the 
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Constitution,  a  municipality  has  the  exclu- 
sive power  to  license,  control,  and  prohibit 
the  sale  of  Intoxicating  liquors,  except  it 
shall  be  subject  to  the  provisions  of  the  lo- 
cal option  law.  This  does  not  mean  that  by 
the  local  option  election  the  people  have  pow- 
er to  compel  a  city  to  license  the  sale  of 
liquors.  Such  an  election  determines  only 
whether  it  shall  be  prohibited  from  licensing 
the  business;  but,  if  the  vote  results  against 
prohibition,  no  order  can  be  issued  by  the 
county  court  either  as  to  the  sale  or  prohibi- 
tion of  the  sale  of  liquors,  that  is,  as  to  the 
sale  of  intoxicating  liquors,  the  dty  is  left 
as  it  was  before  any  such  election,  with  the 
power  to  prohibit  vested  in  the  city.  That 
power  granted  to  the  city,  if  there  had  been 
no  local  option  election  resulting  in  prohibi- 
tion. Is  invested  in  the  council  in  the  first 
instance,  but  not  to  the  exclusion  of  the 
people.  That  is  a  subject  on  which  the  mu- 
nicipality may  legislate  if  It  desires  prohibi- 
tion. When  the  council  refuse  to  prohibit, 
the  people  may  so  provide  by  ordinance  or  in 
their  charter,  not  as  a  local  option  proceed- 
ing, but  as  an  initiative  measure.  The  local 
option  law  imposes  no  restraint  thereon,  and 
is  in  no  sense  exclusive.  It  was  intended  to 
give  to  the  people  power  In  themselves  to 
prohibit  in  the  localities  that  otherwise  were 
helpless  in  the  matter  of  the  sale  of  liquors. 
Prior  to  the  local  option  law,  the  county 
courts  were  authorized  to  license  saloons  in 
any  locality  outside  of  the  municipality,  and 
the  municipality  had  the  same  power  within 
its  territory,  In  regard  to  which  the  people 
had  no  voice.  In  municipalities  that  restric- 
tion is  now  removed  by  the  adoption  of  the 
initiative;  the  voters  of  the  municipality 
within  its  territory  having  the  same  power 
of  legislation  in  local  matters  as  the  Legisla- 
ture or  the  people  of  the  state  have  in  state- 
wide affairs.  Furthermore,  the  local  option 
law  only  suggests  a  means  by  which  the 
people  can  force  prohibition,  but  it  cannot  be 
used  to  force  the  issuance  of  licenses.  No 
provision  is  contained  in  the  local  option  law 
whereby  local  option  can  be  established  for 
a  longer  time  than  two  years.  While  it  is  in 
the  power  of  the  city  by  the  home  rule 
amendment  to  the  Constitution  to  prohibit 
the  sale  of  intoxicating  liquors  independent- 
ly of  the  local  option  statute,  that  power  is 
not  alone  in  the  council,  but  in  the  people 
also ;  and  the  clause  in  the  home  rule  amend- 
ment that  the  city's  control  of  the  sale  of 
liquors  shall  be  subject  to  local  option  means 


subject  to  the  right  of  the  people  to  vote 
prohibition,  and  does  not  prevent  the  council 
of  the  city  from  prohibiting  sales  of  liquor. 

[2]  Under  a  statute  adopted  by  the  Legis- 
lature in  1913  (laws  of  that  year,  p.  605),  the 
county  court  has  no  power  to  license  the  sale 
of  liquor  except  in  the  case  of  clubhouses 
with  50  members  or  hotels  of  50  guest  ca- 
pacity outside  of  municipalities.  Therefore 
local  option  now  has  no  application  outside 
of  municipalities,  except  to  prevent  the  li- 
censing of  clubhouses  and  hotels  in  the  coun- 
try. The  local  option  law  was  enacted  be- 
fore we  had  in  the  cities  the  power  of  legis- 
lation by  initiative.  With  that  power  probi- 
bition  can  be  as  readily  adopted  therein  as 
by  local  option,  and  that  method  is  not  in 
any  way  inconsistent  with  or  in  violation  of 
the  proceedings  by  local  option.  It  is  a 
power  the  voters  of  the  cities  have  independ- 
ently of  local  option.  They  are  suprenoe 
within  the  city  so  long  as  they  do  not  vio- 
late the  Constitution  or  any  general  statute 
of  the  state. 

The  only  other  question  presented  relates 
to  the  qualifications  of  voters  at  said  election 
and  the  necessity  for  their  registration,  which 
is  determined  against  the  plaintiff  by  the  de- 
cision in  Wiley  v.  Reasoner,  138  Pac.  250, 
this  day  filed,  which  is  controlling  in  this 
case. 

The  decree  of  the  lower  court  is  reversed, 
and  the  suit  is  dismissed. 


STELLMAN  v.  BTJSHBY,  County  7ndge,  et  aL 
(Supreme   Court    of   Oregon.      Feb.   3,    1914.) 

In  Banc  Appeal  from  Circuit  Court,  Marion 
County ;   William  Galloway,  Judge. 

Suit  by  John  Stellman  against  W.  M.  Bnshey, 
as  county  judge  of  Marion  county,  and  others. 
ES^m  a  decree  for  plaintiff,  defendants  appeal. 
Reversed. 

Ernest  R.  Ringo,  Dist.  Attv.,  I.  H.  Van 
Winkle,  and  Wm.  H.  Trindle,  all  of  Salem,  for 
appellants.  Carson  &  Brown  and  McNary, 
Smith  &  Shields,  all  of  Salem,  for  respondent. 

EAKIN,  J.  This  is  a  suit  to  enjoin  the  covin- 
ty  court  of  Marion  county  from  declaring  the  re- 
sult of  a  local  option  election  in  the  city  of  Sa- 
lem. The  questions  involved  are  aimilar  to 
those  presented  in  Wiley  v.  Reasoner,  138  Pac 
250,  just  decided.  Every  question  raised  by  this 
appeal  is  disposed  of  by  the  opinion  in  the  latter 
case,  and  reference  is  made  to  that  o)^ioa  as 
controlling  in  this  case. 

The  decree  is  reversed. 


BURNBXT,  J.,  dissents. 
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8TATB  T.  CHEVIGNT. 

(Supreme  Court  of  Montana.     Jan.  16,  1914.) 

1.  InDICTMERT    A.SD   IRTOBMATION    (|   196*)   — 

Objection  —  Fiuno    of    Infobhaxion  — 

Waiver. 

Rev.  Codes,  (  9105,  provides  that,  when 
defendant  has  been  committed  or  held  to  bail, 
the  county  attorney  must  file  information  with- 
in 30  days  after  complaint,  warrant,  and  tes- 
timony have  been  delivered  to  the  district  court, 
or,  where  there  has  been  no  examination,  with- 
in 30  days  after  leave  granted  by  the  court. 
Section  9107  subjects  him  to  punishment  for 
failure  to  do  so,  unless  excused  by  the  court. 
Section  9193  requires  the  court  on  arraignment 
to  set  aside  the  information,  U  leave  to  file 
baa  not  been  granted  or  defendant  has  not  been 
eominitted.  And  section  9194  requires  the  mo- 
tion to  set  aside  therefor  to  be  in  writing  and 
■pecify  the  ground  of  objection  or  it  is  waived, 
field,  that  all  the  provisions  were  mandatory, 
hot  that  a  nonobservance  went  merely  to  the 
regularity  of  previous  proceedings  and  did  not 
affect  the  jurisdiction  of  the  conrt,  and  that, 
irhere  defendant  did  not  object  by  the  pre- 
scribed motion  that  the  information  was  not 
filed  in  time,  he  could  not  thereafter  complain. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  IMg.  gf  62&-63S;  Dec 
Dig.  i  19e.»] 

2.  OiMiNAi.  Law  (S  696*)  —  Jukibdiotion — 

OBJECnOIf— SiTFFICIXNOT. 

An  objection  at  the  trial  to  the  introdnc- 
tion  of  any  evidence  was  not  sufficient  to  raise 
the  question  of  want  of  jurisdiction  for  failure 
of  the  county  attorney  to  file  the  information 
within  the  proper  time. 

[Gd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1633-1638;  Dec.  Dig.  i 
695.*] 

3.  CBnaRAX,   liAW    (f    1144*)— Affeai^Pu- 

STTUFTIORS. 

On  appeal  from  a  verdict  of  goOty  fonnd 
npon  conflicting  evidence,  the  court  must  pre- 
sume that  the  conflict  was  resolved  by  the  ]ury 
in  favor  of  the  state's  witnesses. 

[E^  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2736-2764,  2766-2771, 2774- 
2781,  2901,  3016^037;    Dec.  Dig.  f  1144.*] 

4.  CsnaRAi.  Law  ($  652*)— Weight  of  Evi- 

PKNCB— CXBOUHSTANTIAI.  EVIDENCE. 

When  a  conviction  is  sought  upon  circum- 
stantial evidence,  tiie  drcnmstances  proved  must 
be  conristent  with  each  other  and  with  the  hy- 
pothesis of  defendant's  guilt,  and  inconsistent 
with  any  other  rational  hypothesis. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  1267,  1259-1262;  Dec.  Dig. 
|5oi*] 

Appeal  from  District  Court,  Missoula 
County;  Frank  0.  Webster,  Judge. 

J.  L.  Cbevigny  was  convicted  of  arson, 
and  be  appeals.    Affirmed. 

W.  L  Murphy,  of  Missoula,  for  appellant. 
D.  M.  Kelly,  Att7.  Oen.,  and  C.  S.  Wagner, 
Asst  Atty.  Gen.,  for  the  State. 

BRANTLY,  C.  J.  Early  in  the  morning  of 
October  25,  1911,  a  building  occupied  as  a 
lodging  bouse,  in  tbe  city  of  Missoula,  was 
destroyed  by  fire.  On  November  29tb  the 
defendant  was,  after  examination  by  a  Jus- 
tice of  tbe  peace,  held  under  bail  to  answer 
in  tbe  district  court  on  the  charge  of  arson 
for  setting  fire  to  the  building.     The  Jus- 


tice transmitted  the  transcript  of  the  tes- 
timony beard  by  him  and  all  the  papers  in 
connection  witb  tbe  case  to  the  clerk  of  the 
district  court,  and  they  were  filed  by  the 
latter  on  December  6tb.  On  January  5, 1912, 
tbe  county  attorney  filed  an  information 
charging  the  defendant  with  the  crime 
of  arson.  Leave  of  court  for  this  ]>urpose 
was  not  asked  nor  granted.  Thereafter 
the  defendant  appeared  with  bis  counsel 
and,  npon  arraignment,  waived  the  reading  of 
tbe  information  and  at  once  entered  a  plea 
of  not  guilty.  A  trial  resulted  in  a  verdict 
of  guilty  of  arson  In  tbe  first  degree.  S*rom 
the  Judgment  entered  thereon  and  an  order 
denying  his  motion  for  a  new  trial,  tbe  de- 
fendant baa  api)ealed.  Counsel  contends 
that  tbe  Judgment  should  be  reversed,  for 
tbat  tbe  district  court  was  without  Jurisdic- 
tion to  try  the  defendant  upon  tbe  informa- 
tion; that  tbe  verdict  is  contrary  to  tbe 
evidence ;  and  tbat  the  conrt  committed  er- 
ror in  submitting  instructions  to  tbe  Jury. 
[1]  1.  Tbe  Jurisdiction  of  the  court  Is  chal- 
lenged on  the  ground  that  tbe  Information 
was  filed  without  leave  of  court  more  than  30 
days  after  the  testimony  and  papers  in  tbe 
case  bad  been  filed  with  the  clerk.  Under 
the  statute  (Rev.  Codes,  i  9105),  when  tbe 
defendant  has  been  examined  and  committed 
or  held  to  bail,  tbe  county  attorney  must 
file  an  information  within  30  days  after  tbe 
complaint,  warrant,  and  testimony  have  been 
delivered  to  the  proper  district  court,  or, 
when  there  has  been  no  examination,  within 
80  days  after  leave  granted  by  the  court 
He  is  subject  to  punishment  for  contempt 
and  also  to  prosecution  for  neglect  of  duty 
if  he  faUs  to  do  so,  unless  "be  Is  excused 
by  the  court,  as  provided  in  section  9107. 
Under  section  9193,  the  court  must,  at  tbe 
time  of  arraignment,  on  motion  set  tbe  in- 
formation aside,  if  leave  to  file  it  luui  not 
been  granted  by  the  court,  or  tbe  defend- 
ant has  not  been  committed  or  held  to  ball 
by  a  magistrate.  In  order  to  Invoke  tbe 
power  of  the  court  in  this  behalf,  however, 
tbe  motion  must  be  in  writing,  subscribed  by 
tbe  defendant  or  bis  counsel,  and  must  speci- 
fy tbe  particular  ground  of  objection.  Fur- 
thermore, the  motion  must  be  made  before 
demurrer  or  plea,  or  tbe  objection  is  waived. 
Section  9194.  The  requirements  -  found  in 
sections  9105,  9107,  and  9193  are  mandatory. 
The  purpose  of  them  is  to  spur  tbe  county 
attorney  to  prompt  attention  to  bis  duty 
and  to  compel  blm  to  exercise  the  extensive 
powers  of  bis  office,  so  far  as  they  relate 
to  tbe  prosecution  of  criminal  oflenses,  not 
arbitrarily,  but  subject  to  tbe  control  of 
tbe  court  and  in  subordination  to  establish 
rules.  Nevertheless,  the  observance  or  non- 
observance  by  him  of  tbe  rules  thus  prescrib- 
ed does  not  affect  tbe  Jurisdiction  of  the 
court  nor  tbe  substantial  merits  of  tbe  par- 
ticular case,  but  has  to  do  merely  witb  tbe 
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regularity  of  prevloos  proceedings.  The  de- 
fendant may  Insist  that  they  be  observed, 
bnt  he  need  not  do  so.  If  he  does  not,  the 
oou^  is  authorized  and  required  by  section 
9194  to  proceed  upon  the  assumption  that 
all  antecendent  requirements  have  been  ob- 
served. This  section  is  not  less  mandatory 
than  are  the  others,  and,  if  the  defendant 
does  not  invoke  it  at  the  proper  time  and 
in  the  way  pointed  out  by  it,  he  will  there- 
after not  be  beard  to  complain.  State  v. 
Smith,  12  Mont.  378,  30  Paa  679;  State  v. 
McCaffery,  16  Mont  33,  40  Pac.  63 ;  State  ex 
rel.  Nolan  t.  Brantly,  20  Mont  173,  50  Pac. 
410;  State  v.  Schnepel,  23  Mont  523,  59 
Pac  927;  State  v.  Peterson,  24  Mont  85, 
60  Paa  809 ;  State  v.  Lagonl,  30  Mont  472, 
76  Pac.  1044.  Counsel  for  the  defendant 
sought  to  raise  the  question  of  jurisdiction 
by  oral  objection  to  the  introduction  of  evi- 
dence at  the  opening  of  the  trlaL  The  objec- 
tion was  properly  overruled. 

2.  The  evidence,  the  narrative  transcript 
of  which  covers  about  800  typewritten  pages. 
Is  ei^tirely  circumstantial  in  character.  It 
would  extend  this  opinion  beyond  any  rea- 
sonable limits  to  undertake  a  statement  and 
analysis  even  of  those  portions  of  it  which 
point  most  strongly  to  defendant's  guUt 

[2-4]  It  is  BufBdent  to  say  that,  while 
there  is  much  conflict  in  the  statements  of 
the  different  witnesses  touching  many  of  the 
important  incriminating  circumstances,  pre- 
suming, as  we  must,  that  these  conflicta  were 
resolved  by  the  Jury  In  favor  of  the  state's 
witnesses,  and  accepting  these  statemente  as 
true,  we  think  the  evidence  as  a  whole  meeta 
the  requirement  of  the  rule  that,  when  tf  con- 
viction is  sought  upon  circumstantial  evi- 
dence, the  circumstances  proved  must  be 
consistent  with  each  other  and  with  the 
hypothesis  of  defendant's  guilt,  and,  at  the 
same  time.  Inconsistent  with  any  rational 
hypothesis  other  than  that  of  his  guilt  State 
V.  Suitor,  43  Mont  31,  114  Pac.  112,  Ann.  Cas. 
1912C,  230;  State  v.  Allen,  34  Mont  403,  87 
Pac.  177;  12  Cyc.  488.  On  the  theory  that 
the  Incriminating  circumstances  which  the 
evidence  tends  to  show  aU  In  fact  existed  as 
stated  by  the  witnesses,  the  Jury  could  not 
well  have  reached  any  other  conclusion  than 
that  the  defendant,  ^ther  in  person  or 
through  the  agency  of  another,  set  fire  to 
the  building  as  alleged  in  the  Information. 

3.  Contention  Is  made  that  prejudicial  er- 
ror was  committed  by  the  court  in  submitting 
to  the  Jury  instructions  3  and  4,  and  in  re- 
fusing to  submit  offered  instructions  12,  13, 
and  16.  Instructions  3  and  4  are,  respec- 
tively, copies  of  sections  8119  and  9167  of 
the  Revised  Codes.  The  former  declares 
principals  all  persons  concerned  in  the  com- 
mission of  a  crime,  whether  they  directly 
commit  the  act  constituting  It  or  aid  and 
abet  In  ite  commission,  or,  not  bring  present, 
have   advised   and   encouraged   its   commis- 


sion. The  latter  abolishes  the  distinction 
between  an  accessory  before  the  fact  and  a 
principal,  and  between  principals  In  the  first 
and  second  degree,  and  declares  that  all  per- 
sons concerned  in  the  commission  of  a  felony 
by  aiding  and  abetting,  though  not  present 
must  be  prosecuted  as  principals.  By  offered 
instructions  12,  13,  and  16,  tbe  court  was 
requested  to  direct  the  Jury  that  they  could 
not  convict  the  defendant,  unless  they  should 
be  satisfied  beyond  a  reasonable  doubt  that 
he  was  personally  present  and  set  the  fire 
that  destroyed  the  building.  The  criticism 
made  of  Instructions  3  and  4  is  that  there  Is 
no  evidence  to  which  they  could  apply,  and 
hence  that,  thongh  they  state  correct  princi- 
ples of  law,  they  must  have  confused  and 
misled  the  Jury  to  the  prejudice  of  the  de- 
fendant The  evidence  tending  to  show  that 
the  defendant  procured  the  fire  to  be  set  by 
some  other  person  is  not  very  strong  or  con- 
vincing; nevertheless  there  was  evidence 
tending  to  show  that  this  may  have  been  the 
fact  Hence  the  court  was  Justified  In  sub- 
mitting these  Instructions.  Such  being  the 
condition  of  the  evidence,  it  Is  clear  also  that 
Instructions  12,  13,  and  16  were  properly  re- 
fused. 

The.  Judgment  and  order  are  affirmed. 

Affirmed. 

HOIiLOWAT  and  BANNER,  JJ.,  concur. 


BROWN  V.  INDEPENDENT  PUB.  CO. 
(Supreme  Court  of  Montana.    Jan.  9,  1914.) 

1.  Libel  Awn  Si-andeb  (S  9*)— Woans  Inju- 
rious— Pbofessionai,   Business— Statutes. 

In  view  of  Rev.  Codes,  S  8576,  declaring 
any  person  engaging  in,  instigating,  encourag- 
ing, or  promoting  as  principal  or  second  a 
wrestling  match  guilty  of  misdemeanor,  an  ac- 
tion for  an  alleged  libel  in  respect  to  such  un- 
lawful business  carried  on  by  plaintiff  cannot 
be  maintained. 

[Ed.  Note. — For  otlier  cases,  see  libel  and 
Slander,  Cent  Dig.  §§  80-90;    Dec  Dig.  S  9.*] 

2.  IiIBEI.  ANn    SI.ANDKB   (§    89*)— COMPIJ^NT— 
SfECIAX.  DAlfAOEB. 

Unless  a  publication  is  libelous  per  se, 
special  damages  must  be  alleged  to  constitute 
a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  §§  213,  214;  Dec.  Dig.  { 
89.*] 

3.  Libel  and  Slandeb  (j  86*)— Complaint- 
Innuendo. 

A  publication  not  libelous  per  ae  cannot 
be  made  so  by  innuendo. 

[Ed.  Note. — For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  §§  205-208;  Dec  Dig.  | 
86.*] 

4.  Libel  and  Slandbr  (|  19*)— AcnoiTABLE 
Wobds— Constbdction. 

In  determining  whether  language  com- 
plained of  is  libelous  per  se.  It  must  be  con- 
strued in  its  relation  to  the  entire  article  in 
which  it  appears,  and  viewed  as  a  stranger 
might  look  at  It,  without  the  aid  of  special 
knowledge  possessed  by  the  parties  concerned. 
[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ||  98,  99;   Dec  Dig.  {  19.*1 
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5.  LiBEi.  AWD  Slander  (J  101*)— Wobds  Ij- 

BELOUS  FEB  SB. 

For  the  court  to  legally  presume  that  pub- 
lished words  would  expose  a  person  at  whom 
they  are  aimed  to  contempt,  ridicule,  or  oblo- 
quy, such  words,  as  used,  must  be  susceptible 
of  but  ooe  meaidng,  and  that  the  one  which 
lends  to  the  injurious  consequences. 

[Ed.  Note. — For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  §$  150,  273,  275-280;  Dec. 
Dig.  §  lOl.*] 

6.  LlBEI,  AWD  SI.ANDEB  (|  89*)— ACTION— SUF- 

FiciENCT  OF  CoMPtAiNT— "Libel." 

Rev.  Codes,  §  3802,  defines  libel  as  a  false 
and  unprivileged  publication,  exposing  one  to 
hatred,  contempt,  ridicule,  obloquy,  or  causing 
him  to  be  shunned  or  avoided.  A  complaint 
charged  a  publication  that  plaintiff,  who  was 
not  engaged  in  any  legitimate  business,  had  re- 
fused to  pay  room  rent,  without  alleging  any 
special  damage.  •  Held,  in  view  of  the  right  to 
refuse  to  pay  such  charge,  if  it  were  excessive  or 
had  not  been  incurred,  that  it  could  not  be  said, 
as  a  matter  of  law,  that  pecuniary  loss  necessari- 
ly must  or  presumably  did  follow  as  a  proximate 
consequence,  and  the  complaint  stated  no  cause 
of  action. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  H  213,  214;  Dec.  Dig.  | 
oo. 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  5,  pp.  411tt-4125.] 

Appeal  from  District  Conrt,  Lewis  and 
Claris  County;    J.  Miller  Smith,  Judge. 

Action  by  Tom  M.  Brown,  commonly  called 
and  known  under  bis  business  and  stage 
name  of  Tom  Sontag,  against  the  Independ- 
ent Publishing  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

E.  A.  Carleton,  of  Helena,  for  appellant 
Day  &  Mapes,  of  Helena,  for  respondent 


STARK,  District  Judge.  This  Is  an  ac- 
tion brought  by  the  plaintiff  against  the  de- 
fendant publisher  of  the  Helena  Daily  Inde- 
pendent to  recover  damages  alleged  to  have 
been  sustained  by  him  on  account  of  the  publi- 
cation In  said  newspaper  of  two  alleged  libels. 

In  the  first  of  the  two  causes  of  action  set 
ont  in  the  amended  complaint,  the  plaintiff 
alleges  that  at  all  times  therein  mentioned 
be  was,  and  still  Is,  commonly  known  and 
called  by  the  name  of  "Tom  Sontag,"  under 
which  said  name  be  advertises  and  does  busi- 
ness, and  that  said  name  is  his  business  and 
stage  name;  that  the  business  of  plaintiff 
was,  and  Is,  that  of  a  professional  wrestler; 
that  he  has  been  giving  wrestling  matches 
throughout  the  state  of  Montana  and  else- 
where for  the  profit  or  money  to  be  made  for 
himself  out  of  the  same,  and  that  he  has 
devoted  all  of  his  time  to  such  business; 
that  in  such  wrestling  matches  and  exblbl- 
tlons  he  would  wrestle  and  engage  In  wrestl- 
ing contests  for  the  rewards  and  profits  that 
be  might  derive  thereby  ;  that  In  carrying  on 
said  business  it  was  necessary  to  advertise, 
and  the  plaintiff  did  advertise,  such  matches 
and  exhibitions  extensively  in  the  public 
press,  and  by  means  thereof  he  had  become 
well  and  favorably  known  to  the  general 


public,  and  that  his  success  tn  said  business 
has  been  to  a  very  great  extent  due  to  the 
good  reputation  which  plalntUT  has  always 
borne  as  an  honorable  man,  and  bis  reputa- 
tion for  honest  and  square  dealing  with  the 
public;  that  plaintiff  has  always  borne  a 
good  name  and  reputation  for  honesty  and 
square  dealing  among  all  people  where  he 
has  stopped  and  with  whom  he  has  come  in 
contact  and  that  until  the  time  of  the  publi- 
cation of  the  article  complained  of  has  never 
been  guilty  of  any  base  or  Immoral  conduct 
and  has  never  refused  to  pay  bis  hotel  bills, 
room  rent  or  other  bills.  It  Is  then  alleged 
that  on  May  28,  1912,  the  defendant  pub- 
lished In  said  newspaper  the  following  ar- 
ticle: 

"Tom  Sontag  Is  Under  Arrest 

"Word  from  Sheriff  of  Powell  County 

Prompte  Chief  Flannery  to 

Jail  Wrestler. 

"By  reqaest  of  Sheriff  Joseph  Neville,  of 
Powell  county,  Tom  Sontag  (meaning  the 
plaintiff),  the  welterweight  champion  wres- 
tler of  Missoula,  who  managed  an  athletic 
program  In  which  he  took  part  of  the  Family 
Theatre  Saturday  night  was  arrested  at 
noon  yesterday  by  Policeman  Fred  Mundt 
The  charge  Is  malicious  mischief  and  ac- 
cording to  deputy  sheriff  James  Mullln  who 
came  over  from  Deer  Lodge  on  No.  6  tUis 
morning  to  take  the  wrestler  back,  Sontag 
refused  to  pay  room  rent  when  he  was  there 
but  a  short  time  ago.  On  returning  from 
Deer  Lodge,  Sontag,  as  well  as  those  who 
accompanied  him  from  Helena,  said  they  bad 
but  a  $13  house  at  Deer  Lodge,  and  it  is  the 
opinion  of  many  of  the  local  fans  that  the 
wrestler  merely  ran  short  of  funds." 

The  particular  portion  complained  of.  and 
alleged  to  be  libelous  is  the  statement ;  "Son- 
tag  refused  to  pay  room  rent  when  be  was 
there  but  a  short  time  ago."  By  Innuendo  It 
is  alleged  that  by  said  statement  the  defend- 
ant meant  'tthat  plaintiff  had  defrauded  his 
landlord  of  his  room  rent"  It  is  further 
alleged  that  by  reason  of  said  publication, 
which  was  false  and  malicious,  plaintiff  is 
greatly  prejudiced,  discredited,  and  injured 
in  his  good  name,  fame,  credit  and  reputa- 
tion, and  Is  held  up  and  brought  into  and 
exposed  to  public  Infamy,  disgrace,  contempt, 
hatred,  and  ridicule,  and,  by  means  of  the 
writing  or  publishing  of  said  libel  as  afore- 
said, the  peace  and  happiness  of  the  plain- 
tiff has  been  greatly  disturbed,  and  he  has 
suffered  anxiety  and  distress  of  mind  on  ac- 
count thereof,  and  that  bis  said  business  has 
been  seriously  interfered  with,  damaged,  and 
Injured,  and  that  bis  credit  bas  been  greatly 
Injured  In  consequence  thereof. 

In  the  second  cause  of  action  the  allega- 
tions are  similar  to  those  of  the  first,  except 
that  the  publication  complained  of  was  made 
on  May  29, 1912,  and  Is  an  article  apparently 
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published  at  the  instance  of  the  plalnUfl  for 
the  purpose  of  enabling  him  to  deny  the 
charge  contained  in  the  first  publication, 
which  he  alleged  to  be  nntme.  To  this 
amended  complaint  the  defendant  filed  a 
general  demurrer,  which  was  sustained  by 
the  court  The  plaintiff  elected  to  stand 
upon  his  amended  complaint,  and  Judgment 
was  thereuiwn  rendered  In  favor  of  the  de- 
fendant for  its  costs,  from  which  Judgment 
this  appeal  Is  prosecuted.  The  only  ques- 
tion presented  for  consideration  is  whether 
the  amended  complaint  states  a  cause  of  ac- 
tion. 

[1]  In  so  far  as  the  plaintiff  seeks  to  show 
that  the  alleged  libelous  publications  had  a 
tendency  to  injure  him  in  his  occupation,  It 
is  sufficient  to  say  that,  under  the  provisions 
of  section  8576,  Revised  Codes,  any  person 
who  engages  in,  instigates,  encourages  or 
promotes  as  principal,  aid,  second,  umpire, 
or  otherwise,  any  wrestling  match.  Is  guilty 
of  a  misdemeanor,  and  that,  "where  an  al- 
leged libel  is  only  In  respect  to  an  unlawful 
business  carried  on  by  plaintiff,  the  action 
cannot  be  maintained.  The  illegality  of  the 
business  Is  an  answer  to  the  complaint" 
Johnson  r.  Simonton,  43  Cal.  242;  25  Cya 
329. 

Eliminating  from  consideration,  as  mere 
surplusage,  all  that  portion  of  the  pleading 
in  question  relating  to  the  business  of  the 
plaintiff  and  the  alleged  damage  thereto, 
there  Is  left  In  the  first  cause  of  action  the 
published  statement:  "Sontag  refused  to  pay 
room  rent  when  he  was  there  but  a  short 
time  ago."  By  innuendo  it  is  alleged  that 
the  defendant  meant  thereby  that  the  plain- 
tiff had  defrauded  his  landlord  of  his  room 
rent 

[2]  If  the  language  employed  is  not  liltel- 
ous  jper  se,  no  cause  of  action  is  stated;  for 
it  is  the  general  rule  that  unless  the  publi- 
cation Is  libelous  per  se,  special  damages 
must  be  alleged  (Ledlle  v.  Wallen,  17  Mont 
150,  42  Pac.  289),  and  there  is  uot  any  alle- 
gation of  special  damages  in  this  complaint 

[3]  And  the  Innuendo  cannot  change  the 
character  of  the  pnbllcation.  If  it  is  not  li- 
belous per  se,  It  cannot  be  made  so  by  innu- 
endo.   25  Cyc.  450. 

[4]  In  determinlug  whether  the  language 
complained  of  is  libelous  per  se,  It  must  be 
construed  In  its  relation  to  the  entire  article 
In  which  It  appears  (Paxton  v.  Woodward, 
31  Mont.  195,  78  Pac.  215,  107  Am.  St  Bep. 
416,  3  Ann.  Cas.  546;  25  Oyc.  357),  and  the 
entire  printed  statement  must  be  viewed  by 
the  court  as  a  stranger  might  look  at  it 
without  the  aid  of  special  Imowledge  possess- 
ed by  the  parties  concerned  (Denney  ▼. 
Northwestern  Credit  Ass'n,  55  Wash.  331, 
104  Pac.  769,  25  L.  B.  A.  [N.  S.]  1021). 

[5]  In  the  early  case  of  Stone  v.  Cooper,  2 
Denlo  (N.  X.)  293,  Chancellor  Walworth  said 
that  to  constitute  published  matter  concern- 
ing one  libelous  per  se,  "the  nature  of  the 


charge  Itself  must  be  such  that  the  court 
can  legally  presume  he  has  been  degraded  in 
the  estimation  of  his  acquaintances  or  of  the 
public,  or  has  suffered  some  other  loss  either 
in  his  property,  character,  or  business,  or  in 
bis  domestic  or  social  relations,  in  conse- 
quence of  the  publication  of  such  charge." 
This  language  has  been  dted  with  approval 
by  courts  and  text-writers  generally  to  the 
present  day,  and  constitutes  as  precise  a 
test  as  any  known  to  the  law  of  libeL  Till- 
son  V.  Bobbins,  68  Me.  295,  28  Am.  Rep.  50 ; 
Herrlnger  v.  Ingberg,  91  Minn.  71,  97  N.  W. 
460;  Goldberger  v.  Philadelphia  Grocer  Pub. 
Co.  (C.  C.)  42  Fed.  42. 

In  order  for  a  court  to  legally  presume 
that  published  words  wUl  expose  the  person 
at  whom  they  are  aimed  to  hatred,  contempt 
ridicule,  or  obloquy,  or  cause  him  to  be 
shunned  or  avoided,  such  words,  as  they  are 
used,  must  be  susceptible  of  but  one  meaning, 
and  that  the  one  which  proprlo  vlgore  leads 
to  the  injurious  consequences. 

[6]  Having  arrived  at  the  conclusion  that 
all  references  in  the  amended  complaint  to 
the  plaintiff's  business  or  occupation,  as  well 
as  the  Innuendo  pleaded,  must  be  treated  as 
mere  surplusage,  we  have  left  the  published 
statement:  "Sontag  refused  to  pay  room 
rent"  The  case  then  resolves  itself  into  the 
simple  proposition  of  whether  the  writing 
and  publication  of  this  statement  concerning 
one  who  Is  not  engaged  in  any  legitimate 
business  is  such  an  accusation  against  his 
good  name,  fame,  and  reputation  as  will  nec- 
essarily "expose  him  to  hatred,  contempt 
ridicule  or  obloquy,  or  cause  him  to  be  shun- 
ned or  avoided"  (Rev.  Codes,  i  3602),  to  the 
extent  that  the  court  can  say,  as  matter  of 
law,  that  from  its  publication  pecuniary  loss 
to  the  plalntUF  necessarily  must,  or  presum- 
ably did,  follow  as  its  proximate  conse- 
quence, and  that  therefore  it  would  not  be 
necessary  for  him  to  allege  such  damages  in 
order  to  recover.  The  decided  cases,  a  large 
number  of  which  are  cited  in  Nichols  v.  Dally 
Reporter  Co.,  30  Utah,  74,  83  Pac.  673,  3 
L.  R.  A.  (N.  S.)  339,  116  Am.  St  Bep.  796,  8 
Ann.  Cas.  841,  clearly  negative  the  proposi- 
tion. 

The  article  does  not  impute  to  the  plaintifl 
an  unwiUlngness  to  pay  any  Just  debt  or  ob- 
ligation, but  only  a  refusal  to  pay  a  particu- 
lar charge  made  against  him,  and  this  he 
might  properly  do  under  any  code  of  law  or 
morals,  if  the  charge  was  excessive  or  had 
not  been  incurred.  If  the  publication  of  this 
statement  did,  as  a  matter  of  fact  occasion 
pecuniary  loss  to  the  plaintiff,  it  was  Incum- 
bent upon  him  to  specially  plead  the  facts 
showing  such  loss  and  damage,  and,  having 
failed  to  do  so,  the  first  count  of  the  amend- 
ed complaint  does  not  state  a  cause  of  action. 
The  same  reasoning  and  conclusion  will  ap- 
ply to  the  second  cause  of  action. 

From  the  foregoing,  it  follows  that  the  or- 
der of  the  trial  court  in  sustaining  the  de- 
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marrer  to  tbe  amended  complaint  was  correct 
and  should  be  affirmed. 
Affirmed. 

BRANTLT,  C.  J.,  and  HOLLOW  AY,  J., 
concur. 

Hon.  AI.BERT  P.  STARK,  Judge  of  thf 
Sixth  Judicial  District,  sitting  In  place  of 
Mr.  Justice  8ANNBB,  dlaanalifled. 


LAWSON  V.  HALIFAX  TONOPAH  MINING 
CO.     (No.  2050.) 

(Supreme  Coart  of  Nevada.     Jan.  20,  1914.) 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  135  Pac.  611. 

Bartlett  &  Thatcher,  of  Tonopah,  for  appel- 
lant. H.  R.  Cooke,  of  Tonopah,  for  respond- 
ent. Henry  M.  Hoyt,  of  Goldfleld,  and  L.  A. 
Gibbons,  of  Reno,  amicl  curlse. 

PER  CURIAM.  Tbe  petition  for  rehearing 
Is  hereby  denied. 

NORCROSS,  J.  (dissenting).  I  dissent 
from  the  order  denying  a  rehearing.  The 
importance  and  far-reaching  effect  of  the  le- 
gal questions  discussed  and  determined  by 
the  opinions  of  the  majority  members  of  tbe 
conrt  warrants.  In  my  Judgment,  further 
hearing  and  consideration  before  tbe  views 
expressed  In  those  opinions  be  determined  to 
be  the  law. 

I  am  unable  to  agree  upon  the  construction 
placed  by  my  learned  Associates  upon  section 
5652  of  the  Rerlsed  Laws.  Our  statute  of 
1907  (Stats.  1907,  p.  437),  which  was  Incor- 
porated Into  the  new  C\y\I  Practice  Act  of 
1912  (Rev.  Laws,  §g  5649-5652),  Is  modeled 
after  the  act  of  Congress  of  June  11,  1906 
(84  Stat  at  L.  232,  c.  3073  [U.  S.  Comp.  Stat 
Sopp.  1909,  p.  1148]).  Section  8  of  an  act  of 
1907  (Rev.  Laws,  f  56B2)  is  In  all  essentials 
identical  with  section  3  of  the  federal  act, 
snpra.  While  there  is  no  direct  authority 
upon  the  questl(m  of  settlements  made  be- 
tween an  injured  employ^  and  bis  employer 
after  injury,  the  provisions  of  section  3  of 
the  federal  act  was  under  consideration  by 
the  Court  of  Appeals  of  the  District  of  Colum- 
bia in  the  case  of  MViNamara  v.  Washington 
Terminal  Co.,  35  App.  .D.  a  230.  That  case 
lOTolved  the  validity  of  an  agreement  en- 
tered into  at  tbe  time  of  employment,  which 
exempted  the  company  from  any  liability 
other  than  was  provided  for  in  certain  relief 
benefits  agreed  upon  at  the  time  of  employ- 
ment, which  were  to  accrue  to  the  employ^ 
In  the  event  of  Injury.  It  was  held  that  this 
agreement  was  in  violation  of  the  statute 
and  was  not  a  bar  to  further  recovery.  The 
court;  however,  said:  "If  it  [tbe  employer] 
honestly  desires  to  effect  a  settlement  with 
the  employ^,  Irrespective  of  this  contract 
of  employment  and  upon  a  new  consideration, 
It  may  do  so,  and  such  a  settlement,  if  free 


from  duress,  will  be  sustained.  What  It 
here  seeks  to  do,  however,  Is  to  be  relieved 
of  liability  without  the  payment  of  a  new 
consideration.  Mr.  Justice  Stafford,  in  a 
well -considered  opinion  (Potter  v.  Baltimore 
&  O.  R.  Co.,  37  Wash.  Law  Rep.  466),  sus- 
taining this  section,  said:  'What  Congress 
evidently  Intended  to  do  was  to  cut  up,  root 
and  branch,  this  whole  attempt  on  the  part  of 
the  employer  to  substitute  its  own  determina- 
tion of  its  liability,  and  its  own  adjustment 
of  the  extent  of  that  liability,  as  far  as  the 
same  were  embraced  In  tbe  original  contract 
of  employment,  and  to  substitute  for  it  an 
adjustment  in  open  court,  or  at  least  an  ad- 
justment by  the  parties  Independent  of  such 
original  contract'"  See,  also,  Plilladelpbia, 
etc.,  Ry.  Co.  v.  Schubert,  224  V.  S.  603,  32 
Sup.  Ct  589,  56  L.  Ed.  911. 

Whether  the  above  quotation  from  the 
opinion  in  the  McNamara  Case  is  or  is  not 
dicta,  I  believe  it  to  be  the  correct  constmc- 
tlon  to  be  placed  on  the  federal  act  under 
consideration  in  that  case,  and  likewise  it 
would  be  tbe  correct  construction  to  be  plac- 
ed upon  the  statute  of  this  state.  Tbe  pur- 
pose of  the  act  is  accomplished  by  this  con- 
struction, and  any  other  construction  would 
render  it  of  doubtful  constitutionality,  to 
say  the  least.  Both  the  language  and  the 
constitutionality  of  an  act  should  be  clear 
before  it  is  held  that  a  valid  agreement  in 
settlement  for  personal  Injuries  may  not  be 
entered  Into  between  employer  and  employ^ 
after  Injury.  Such  a  construction  means 
that,  no  matter  how  much  the  parties  may 
be  desirous  of  effecting  a  settlement  or  how 
advantageous  such  a  settlement  may  be,  a 
resort  must  be  bad  to  litigation,  with  its 
attendant  delay  and  expense,  a  result  which 
would  be  alike  injurious  to  both  employer 
and  employe,  with  no  compensating  advan- 
tage. Tbe  reasons  wliich  justify  the  Legis- 
lature in  holding  void  agreements  entered  in- 
to as  a  condition  of  employment  do  not  ap- 
ply in  matters  of  settlement  after  Injury. 
The  courts  have  never  hesitated  to  set  aside 
agreements  in  settlement  for  personal  in- 
juries, where  the  consideration  was  inade- 
quate' and  where  the  clrcumstauqes  virtually 
prevented  freedom  of  contract 

It  was  upon  this  view' of  the  present  case 
that  I  concurred  in  the  judgment  I  am  still 
of  tbe  opinion  that  the  judgment  could  be 
affirmed,  notwithstanding  I  think  the  court 
erred  in  sustaining  the  demurrer  to  the  an- 
swer. Tbe  fact  that  the  plaintiff  was  in- 
duced to  accept  a  grossly  Inadequate  con- 
slderatioa  for  bis  injuries,  shortly  after  the 
accident  and  while  be  was  still  suffering 
therefrom,  and  was  at  a  clear  disadvantage 
in  entering  into  the  contract,  afforded  ample 
warrant  for  refusing  to  enforce  its  provi- 
sions. If  this  case  only  Involved  the  question 
of  an  aflarmance  of  the  judgment,  I  would 
concur  in  the  order  denying  a  rehearing; 
but,  as  a  far  greater  question  than  tbe  mere 
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aflBrmance  of  the  Jndgment  Is  presented  in 
the  opinions  of  the  majority  members  of  the 
court,  I  think  a  rehearing  should  be  granted. 


STATE  V.  CABODI. 

(Supreme  Court  of  New  Mexico.     Jan.  10, 
1914.) 

(Byllalui  by  the  Court.) 

1.  iNDIOniENT    AND    INFOBMAIION    (|    79*)    — 

Sufficiency. 

AsBuming  the  meaning  to  be  plain,  false 
grammar  or  wrong  spelling  will  not  render  an 
indictment  insufficient. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ii  209-214;  Dec. 
Dig.  i  79.*] 

2.  ClumNAL  Law  (|  1040»)— Appiai,— Pbbsen- 

TATION  BXLOW. 

A  question  not  jurisdictional  cannot  be 
raised  the  first  time  on  appeal. 

(E^d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2649;  Dec  Dig.  i  1040.  *! 

3.  Cbiuinal  Law  (J  1040*)— ApPKAii— Peks- 
ENTATiON  Below. 

Where  the  name  "Dewey  Dimon"  appears 
upon  the  roll  of  jurors  impaneled  to  try  a  cause, 
and  the  verdict  is  signed  "De  Witt  Dimon,  Fore- 
man," and  no  objection  to  the  variance  is  made 
in  the  trial  court,  the  Supreme  Court,  on  ap- 
peal, where  the  question  is  first  raised,  is  war- 
ranted in  assuming  that  no  substitution  in  the 
personnel  of  the  jury  was  made,  and  that  Dewey 
Dimon  named  on  the  jury  roll  signed  the  ver- 
dict as  De  Witt  Dimon. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2649;   Dec.  Dig.  S  1040.*] 

4.  Criminal  Law  (JS  918,  949*)  —  Nbw 
Tbiai/— Ebboneous  Translation  or  Testi- 

UONT. 

Where  a  complaining  party  is  aware  at  the 
time  that  the  interpretation  of  the  evidence  by 
an  Interpreter  is  not  correct,  it  is  incumbent 
upon  him  to  call  the  court's  attention  to  such 
erroneous  translation,  and  ask  to  have  it  cor- 
rected; and,  where  he  has  not  such  knowledge 
at  the  time,  but  afterwards  becomes  aware  of 
the  fact,  he  must  set  out  all  the  facts  in  bis  mo- 
tion for  a  new  trial,  pointing  out  therein 
specifically  the  evidence  erroneously  translated, 
and  support  such  contention  by  aiSdavit  or  proof, 
so  that  the  trial  court  can  pass  intelligently  up- 
on the  question. 

tEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cont.  Die.  §§2163-2102,  2195.  21!)6,  2219- 
2224.  2337,  23.39-2344 ;  Dec.  Dig.  §§  918,  949.*1 

5.  Cbiminal  Law  (§  660*)— Bights  of  De- 
fendant—Translation  OF  Testimont— Du- 
ty to  Request. 

Under  tiie  provisions  of  section  14,  art.  2, 
of  the  state  Constitution,  the  defendant  is  enti- 
tled to  have  the  testimony  interpreted  to  him 
in  a  language  which  he  understands.  While 
such  right  cannot  be  denied  a  defendant,  it  is 
incumbent  upon  him  to,  in  some  appropriate 
manner,  call  the  attention  of  the  trial  court  to 
the  faot  that  be  does  not  understand  the  lan- 
guage in  which  the  testimony  is  given. 

(£^.  Note. — For  other  cases,  see  Criminal 
Law,  CentDig.  §§  1536,  1537;  Dec.Dig.  §  660.*] 

6.  Criminal  Law  (§  642*)— Rights  of  De- 
fendant —  Translation  of  Testimony  — 
"Ciiabge." 

The  word  "charge,"  used  in  section  14,  art. 
2,  of  the  state  Constitution,  in  the  clause  "to 
have  the  charge  and  testimouy  interpreted  to 
him  in  a  language  that  he  understands,"  refers 


to  the  indictment  or  information,  and  not  tbe 
instructions  given  to  the  jury  by  the  court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  1455,  1598;  Dec.  Dig.  S 
642.* 

For  other  definitions,  see  Words  and  PhraseB. 
vol.  2,  pp.  1064-1072 ;   vol.  8,  p.  7600.] 

Appeal  from  District  Court,  McKlnley 
County;  Raynolds,  Judge. 

John  Cabodl  was  convicted  of  murder  In 
the  first  degree,  and  appeals.    Affirmed. 

D.  J.  Thomas,  of  Gallup,  for  appellant. 
Ira  L.  Grimshaw,  Asst  Atty.  Gen.,  for  the 
State. 

ROBERTS,  0.  J.  Appellant,  John  Cabodl, 
was  convicted  In  tbe  district  court  of  Mc- 
Klnley county  of  murder  In  the  first  degree, 
and  was  sentenced  to  death.  From  the  Judg- 
ment, be  appeals  to  this  court,  and  presents 
five  propositions  upon  which  he  relies  for  a 
reversal  of  the  cause.  The  errors  relied  up- 
on will  be  considered  In  the  order  presented. 

[1]  1.  The  Session  Laws  of  1907  (liaws 
1007,  c.  86),  as  compiled  and  printed  by  tbe 
Secretary  of  tbe  Territory,  defines  murder 
in  tbe  first  degree  as  follows:  "All  murder 
which  shall  be  perpetrated  by  means  of 
poison  or  lying  in  wait,  torture,  or  by  any 
kind  of  willful,  deliberate  and  premeditated 
killing,  or  which  is  committed  in  the  perpe- 
tration of  or  attempt  to  perpetrate  any  fel- 
ony, or  perpetrated  from  a  deliberate  and  pre- 
meditated design  unlawfully  and  maliciously 
to  affect  the  death  of  any  human  being,  or 
perpetrated  by  any  act  greatly  dangerous 
to  the  lives  of  others,  and  indicating  a  de- 
praved mind  regardless  of  human  life,  sball 
be  deemed  murder  In  the  first  degree." 

In  preparing  the  Indictment  in  this  case, 
the  pleader  used  the  word  "effect"  Instead 
of  the  word  "affect"  found  in  tbe  printed  vol- 
ume of  the  Session  Laws.  Because  of  tbls, 
appellant  moved  In  arrest  of  Judgment,  which 
motion  was  overruled  by  the  court  This 
ruling  Is  presented  as  the  first  ground  of 
error. 

Tbe  enrolled  copy  of  the  act  In  the  office  of 
the  Secretary  of  State  uses  the  word  "effect," 
and  this  word  also  appears  In  tbe  original 
bilL  Tbe  word  "effect"  was  therefore  prop- 
erly used  In  the  indictment  However,  had 
the  correct  word  been  "affect,"  the  motion 
was  not  well  taken,  for,  as  stated  In  Bishop 
N.  0.  P.  §  354:  "Assuming  tbe  meaning  to 
be  plain,  false  grammar  (or)  wrong  spelling 
*  •  *  will  severally  not  render  the  In- 
dictment insufficient" 

In  the  case  of  Smith  v.  Territory,  14  Okl. 
162,  77  Pac.  187,  the  identical  question  arose. 
There  the  statute  used  the  word  "effect"  and 
the  indictment  "affect"  in  charging  murder 
In  the  first  degree.  The  court  say:  "Tbls 
was  clearly  a  mistake  of  the  pleader,  a  cleri- 
cal error;  and  where  a  defect  In  an  Indict- 
ment is  merely  technical,  and  tbe  indictment 
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being  Boffldent  In  all  other  respects,  we  are 
unable  to  see  how  the  substantial  rights  of 
the  defendant  are  affected  by  such  mistake." 

The  motion  in  arrest  of  Judgment  was 
therefore  properly  overruled. 

[2,  3]  2.  It  is  next  contended  that  the  ver- 
dict was  returned  by  a  person  as  foreman 
named  De  Witt  Dlmon,  who  was  not  a  mem- 
ber of  the  panel  jury  trying  the  cause.  The 
record  shows  that  a  man  named  Dewey  Dim- 
on  was  one  of  the  Jurors  accepted  to  try  the 
cause.  The  verdict  of  the  Jury  was  signed 
"De  Witt  Dlmon,  Foreman."  This  question, 
however,  was  not  raised  in  any  manner  in 
the  court  below.  It  does  not  go  to  the  Ju- 
risdiction either  of  the  person  of  the  defend- 
ant or  the  subject  of  the  prosecution.  It  has 
been  uniformly  held  by  the  territorial  Su- 
preme Court  that  a  question  not  Jurisdiction- 
al cannot  be  raised  the  first  time  on  appeaL 
U.  S.  V.  Cook,  15  N.  M.  127,  103  Pac.  305." 

Had  this  question  been  called  to  the  atten- 
tion of  the  trial  court,  the  signature' of  tbB 
foreman  to  the  .verdict  could  and  would 
probably  have  been  corrected.  Appellant 
does  not  undertake  to  show  that  some  unau- 
thorized person  was  present  and  participated 
in  the  deliberations  of  the  Jury.  Had  such 
a  showing  been  made,  of  course  the  verdict 
would  be  set  aside  by  the  trial  court,  or  by 
this  court  on  appeal.  The  only  objection 
urged  is  that  one  of  the  Jurors  did  not  use 
the  same  Christian  name  as  appeared  upon 
the  Jury  roll,  when  he  signed  the  verdict  as 
foreman.  In  the  case  of  State  v.  DufiSeld, 
49  W.  Va.  274,  38  S.  B.  677,  a  similar  ques- 
tion arose.  The  record  there  showed  that 
"Henry  Hunt"  was  one  of  the  Jurors  impan- 
eled and  sworn  to  try  the  cause.  The  verdict 
was  signed  "W.  H.  Hunt,"  and  the  court  held 
that  the  variance  did  not  affect  the  verdict. 
The  court  say:  "There  was  but  one  Hunt 
on  the  Jury,  and  it  is  not  at  all  probable  that 
after  the  Jury  was  sworn  that  Henry  Hunt 
got  out  of  the  Jury  box  and  W.  H.  Hunt,  an- 
other and  a  different  person,  took  his  place 
in  the  presence  of  the  court  and  Its  officers." 

In  this  case  a  person  named  Dimon  was 
impaneled  on  the  Jury,  and  a  person  whose 
last  name  was  Dlmon  signed  the  verdict  as 
the  foreman  of  that  Jury.  It  Is  Impossible  to 
believe  that  Dewey  Dlmon  was  a  ];)erson 
other  than  De  Witt  Dimon.  If  such  bad  been 
the  case,  appellant  could  readily  and  easily 
have  made  it  appear  to  the  district  court, 
which  he  made  no  attempt  to  do.  This  court 
was  therefore  warranted  in  assuming  that  no 
substitution  in  the  personnel  of  the  Jury 
was  made,  and  that  Dewey  Dlmon  named  on 
the  Jury  roll  signed  the  verdict  as  De  Witt 
Dimon. 

[4]  3.  It  is  next  urged  that  the  trial  court 
erred  in  not  sustaining  appellant's  motion 
for  a  new  trial,  wherein  he  alleged  that  the 
interpretation  was  not  literal  or  correct,  from 
Italian  into  Bnglisb,  and  vice  versa.  Upon 
the  trial   no   objection  was   Interposed   by 


appellant  to  the  interpretation  of  the  evi- 
dence, and  in  the  motion  for  new  trial  no  at- 
tempt was  made  to  show  that  the  Interpreta- 
tion was  incorrect  by  affidavit  or  otherwise, 
except  the  mere  allegation  of  such  fact  in 
the  motion.  The  trial  court  decided  the 
question  adversely  to  appellant,  by  a  denial 
of  the  nlbtlon,  and  this  court  cannot  go  into 
the  question  of  fact  as  to  whether  the  inter- 
pretation was  or  was  not  literal.  The  record 
falls  to  disclose  any  inability  of  the  inter- 
preter, or  that  the  interpretation  was  not 
literaL  In  such  a  case,  where  it  appears  that 
the  complaining  party  is  aware  at  the  time 
that  the  interpretation  of  the  evidence  Is  not 
correct,  it  Is  incumbent  upon  him  to  call  the 
court's  attention  to  such  erroneous  transla- 
tion and  ask  to  have  it  corrected,  and  where 
he  has  not  such  knowledge  at  the  time,  but 
afterward  becomes  aware  of  the  fact,  be  must 
set  out  all  the  facts  in  his  motion  for  a  new 
trial,  pointing  out  therein  spedticaily  the 
evidence  erroneously  translated,  and  support 
such  contention  by  affidavit  or  proof,  so  that 
the  trial  court  can  intelligently  pass  upon  the 
question.  Territory  v.  Hicks,  6  N.  M.  696,  30 
Pac.  872;  Territory  v.  Yee  Dan,  7  N.  M.  439, 
37  Pac.  1101. 

[S]  4.  It  is  next  assigned  as  error  that  ap- 
pellant was  deprived  of  his  constitutional 
right  "to  have  the  ♦  •  ♦  testimony  in- 
terpreted to  him  in  a  language  that  he  tin- 
derstands."  This  assignment  is  based  upon 
the  fact  that  two  witnesses,  Stafer  and  Du- 
^n,  testified  in  the  Englldi  language,  and 
the  evidence  so  given  was  not  Interpreted  in 
Italian.  Section  14,  art  2,  of  the  Constitu- 
tion, provides:  "No  person  shall  be  held  to 
answer  for  a  capital,  felonlotiB  or  infamous 
crime  unless  an.  a  presentment  or  Indictment 
of  a  grand  Jury,  except  in  cases  arising  in 
the  militia  when  in  actual  service  in  time  of 
war  or  public  danger.  In  all  criminal  prose- 
cutions the  accused  shall  have  the  right  to 
appear  and  defend  himself  in  person,  and 
by  counsel ;  to  demand  the  nature  and  catise 
of  the  accusation;  to  be  confronted  with  the 
witnesses  against  him;  to  have  the  charge 
and  testimony  interpreted  to  him  in  language 
that  he  tinderstands;  to  have  compulsory 
process  to  compel  the  attendance  of  necessary 
witnesses  In  his  behalf,  and  a  speedy  public 
trial  by  an  Impartial  Jury  of  the  county  or 
district  in  which  the  offense  is  alleged  to  have 
been  committed."  Under  this  provision  the 
defendant  is  entitled  to  have  the  testimony 
interpreted  to  him  in  a  language  wliich  he 
understands.  The  right  caimot  be  ta^en 
from  a  defendant,  but  it  certainly  is  incum- 
bent upon  him,  in  some  appropriate  manner, 
to  call  to  the  attention  of  the  trial  court  the 
fact  that  be  does  not  understand  the  language 
in  which  the  testimony  is  given.  If  such 
were  not  the  case,  it  would  be  possible  for  a 
defendant  to  remain  silent  throughout  the 
trial,  and  upon  conviction  for  the  first  time 
bring  to  the  knowledge  of  the  court  the  fact 
that  he  did  not  imderstand  the  language  in 
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which  the  testimony  was  given.  In  other 
words,  he  could  remain  silent,  and  take  his 
chance  of  a  favorable  verdict,  falling  In  which 
he  could  secure  a  new  trial  upon  the  ground 
that  be  did  not  onderstand  the  language  In 
which  the  testimony  was  given.  The  state- 
ment of  the  proposition  demonstrates  Its 
absurdity.  The  record  In  this  case  falls  to 
disclose  that  the  appellant  did  not  understand 
the  English  language,  or  that  the  Inability 
of  appellant  to  understand  that  language 
was  In  any  manner  called  to  the  attention  of 
the  trial  court.  It  Is  true,  appellant  stated 
that  he  preferred  to  testify  through  an  Inter- 
preter, but  this  statement  does  not  Imply  that 
he  did  not  understand  English.  In  this  Ju- 
risdiction, It  la  quite  common  for  persotis  of 
Spanish  descent,  who  are  thoroughly  conver- 
sant with  the  English  language,  to  testify 
In  Spanish  rather  than  In  Etigllsh.  It  Is 
only  natural  that  one  should  prefer  to  ex- 
press '  himself  in  his  native  tongue  rather 
than  an  acquired  language.  The  record  In 
this  case,  however,  Indicates  that  the  appel- 
lant did  understand  the  English  language, 
how  thoroughly,  however,  does  not  appear. 

[6]  5.  It  is  next  urged  as  error  that  the 
charge  of  the  court  to  the  jury  was  not  In- 
terpreted Into  Italian.  This  Is  based  upon 
the  assumption  that  the  word  "charge," 
used  in  the  constitutional  provision,  refers 
to  the  instructions  given  to  the  jury  by  the 
court.  The  clause  reads,  "to  have  the  charge 
and  testimony  interpreted  to  him  In  a  lan- 
guage that  he  understands."  (See  above  for 
section  in  full.)  It  Is  apparent  that  the  word 
"charge"  refers  to  the  Indictment  or  Informa- 
tion, and  not  to  the  instructions  given  to  the 
Jury  upon  the  trial. 

No  question  is  raised  by  appellant  as  to  the 
sufficiency  of  the  evidence  to  warrant  the 
verdict  returned.  We  have,  however,  re- 
viewed the  same  and  ai«  satisfied  that  the 
verdict  was  fully  warranted  thereby.  Noth- 
ing appearing  in  the  record  to  the  contrary, 
we  are  convinced  that  the  appellant  was  fair- 
ly tried  and  justly  convicted,  and  the  judg- 
ment of  the  trial  court  must  be  affirmed,  and 
the  judgment  and  sentence  of  the  court  shall 
be  executed  on  Friday,  the  6th  day  of  Feb- 
ruary, 1914,  and  It  is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concnr. 


M.  3.  FAGGARD  &  CO.  v.  CUNNINGHAM. 

(Supreme  Court  of  New  Mexico.     Jan.  10. 
1914.) 

(Byllaliu  by  th»  Court.) 
Jdstices  of  Tia;  Peace  (§  147*)— Right  of 

Appeal— Default  Judgment. 

Under  eections  3305  and  3366,  Comp. 
tiaws  1897,  a  defendant  may  appeal  from  a  de- 
fault judgment  rendered  and  entered  against 
bim  by  a  justice  of  the  peace. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  f  §  493-501 ;  Dec.  Dig.  % 
147.*] 


Appeal  from  District  Court,  Roosevelt 
Coimty;  McClure,  Judge. 

Action  by  M.  J.  Faggard  &  Co.  against 
Mrs.  C.  Cunningham.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Geo.  L.  Reese,  of  Portales,  for  aK)eUaiit. 
T.  B.  Mears,  of  Portales,  for  appellee. 

ROBERTS,  0.  J.  A  default  judgment  was 
entered  against  appellant  by  a  justice  of  the 
peace  in  precinct  No.  1,  Roosevelt  county, 
from  which  he  appealed  to  the  district  court. 
In  that  court  a  motion  was  Interposed  to  dis- 
miss the  appeal  upon  the  ground  that  no 
appeal  could  be  talsen  from  a  default  judg- 
ment entered  by  a  justice  of  the  peace,  which 
was  sustained.  The  sustaining  of  this  mo- 
tion presents  the  only  question  for  review. 

Section  3305,  C.  li.  1897,  provides:  "Any 
person  aggrieved  by  any  Judgment  rendered 
by  any  justice,"  of  the  peace,  "may  appeal 
by  himself,  his  agent  or  attorney  to  the  dis- 
trict court  of  the  county  where  Oie  same  was 
rendered,"  etc. 

While  section  3365  reads:  "In  all  cases  be- 
fore a  Justice  of  the  peace  In  which  judgment 
shall  be  rendered  against  any  party,  either 
party  may  tal^  his  appeal  to  the  district 
court" 

The  above  sections,  it  wUl  be  observed,  con- 
fer the  right  of  appeal  upon  "any  person 
aggrieved"  by  any  judgment,  and  the  right 
is  extended  to  "all  cases."  This  being  true, 
a  defendant  would  have  the  right  to  appeal 
from  a  default  judgment,  unless  some  other 
sections  of  the  statute  expressly  or  impliedly 
denies  the  right  Appellee  has  not  called  our 
attention  to  any  provision  of  the  statute  la 
any  way  limiting  or  restricting  the  above  sec- 
tions in  this  regard.  Under  section  3317,  all 
cases  appealed  to  the  district  court  are 
tried  de  novo.  "A  statute  allowing  an  ap- 
peal from  'all  final  Judgments'  includes  and 
authorizes  an  appeal  from  a  Judgment  by 
default"    6  Ency.  PL  &  Pr.  227. 

Section  3305,  supra,  was  construed  by  the 
territorial  Supreme  Court  in  the  case  of 
Douthltt  V.  Bailey,  14  N.  M.  630,  99  Pac.  342. 
The  court  say:  "There  is  no  restriction  as  to 
what  cases  can  be  appealed;  the  statute  is 
mandatory  and  says  In  direct  words  that 
'any  person  aggrieved  by  any  Judgment  ren- 
dered by  any  Justice  may  appeal,'  conse- 
quently any  person,  even  if  he  enters  the  plea 
of  guilty  before  a  Justice  of  the  peace,  has 
the  right  to  appeal,  and,  on  his  filing  the 
proper  bond,  the  justice  is  bound  to  grant  the 
appeal  to  the  district  court  where  the  case 
is  tried  de  novo." 

Appellee  relies  upon  the  cases  of  Clenden- 
ning  V.  Crawford  &  McLaughlin,  7  Neb.  474, 
State  V.  OUver,  12  Wash.  647,  41  Pac.  895, 
Wiggins  V.  Henderson,  22  Nev.  103,  36  Pac 
459,  Whipple  V.  Southern  Pac.  Co.,  34  Or. 
370,  65  Pac.  975,  but  an  examination  of  the 
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statutes  ttpon  which  the  decisions  In  each 
case  were  baaed  will  disclose  entirely  different 
provisions  respecting  the  right  of  appeal 
from  those  In  force  in  this  JurlsdlctioD. 

For  the  reasons  stated,  the  Judgment  and 
order  are  therefore  reversed,  and  the  cause 
remanded  for  farther  proceedings  not  Incon- 
sistent with  thla  opinion. 

HANNA  and  PARKER,  JJ.,  concur. 


UcMILIiBN  ▼.  FIRST  NAT.  BANK  OF 
CLOVIS. 

(Sapreme  Court  of  New  Mezieo.     Jan.  10, 
1914.) 

fSylldbua  ty  th«  Court.) 

1.  ExKcrmoR  (I  9ft*)  —  Vauditt  —  Indorse- 

MXKT. 

Under  the  decisions  of  the  Supreme  C!ourt 
of  Texas,  a  failure  to  indorse  upon  an  alias  or 
pluries  execution  the  number  of  previous  execu- 
tions which  have  been  issued  on  the  judgment, 
as  required  by  subdivision  7  of  article  3729, 
Rev.  Civ.  St.  Tex.  1911,  is  merely  an  irregu- 
larity, which  does  not  render  the  execution  and 
cali>  thereunder  void. 

[Ed.   Note.— For  other  cases,   see  Eixecution, 
Cent.  Dig.  |f  195-202,  607 ;    Dec.  Dig.  {  99.*] 

2.  ExKCUTiON  (I  246*)— Saus— Waivbb  or  Ib- 

REOXII.AKITIE8. 

Statutory  provisions  as  to  the  order  of 
aale  and  the  manner  of  making  it  are  for  the 
benefit  of  the  defendant  alone  and  can  be  waiv- 
ed by  him,  and,  where  there  are  irregularities 
in  this  re^rd,  and  he  does  not  move  promptly, 
be  is  considered  to  have  waived  them. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  Si  681-686;   Dec.  Dig.  {  245.*] 

3.  COTTBTS    (J    30*)-^UBIBDI0TION. 

Where  a  court  renders  final  Judgment  in  a 
cause,  it  has  no  Joriadiction  to  proceed  further 
except  in  carrying  out  the  terms  of  the  judg- 
ment, andj  where  that  is  left  to  nonjudicial  of- 
ficers, their  power  is  fixed  by  the  terms  of  the 
judgment,  and  when  once  executed  the  power  is 
ended. 


(EM.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f§  119-128;  Dec.  Dig.  f  30.*] 

4.  Execution   (j  99*)— Validity— Effect. 

Bhrery  person  may  disregard  judicial  pro- 
ceedings which  are  nullities  and  without  Juris- 
diction. 

[Ed.  Note. — For  other  'cases,  see  Execution, 
Cent  Dig.  H  195-202,  607;   Dec.  Dig.  §  99.*] 

6.  BxxcDTion  (i  99*)— Grounds. 

Appellee  was  not  estopped  to  deny  the  in- 
validity of  the  proceedings  had  nnder  the  third 
execution,  where  It  la  not  shown  that  he 
caused  such  execution  to  issue,  or  had  knowl- 
edge of  its  issnance,  or  acquiesced  therein. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  H  195,  202,  607 ;   Dec.  Dig.  §  99.*] 

Appeal  from  District  Court,  BemallUo 
Connty;  Reynolds,  Judge. 

Action  by  Alonzo  B.  McMlUen  against 
the  First  National  Bank  of  CIovls.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

See,  also,  185  Paa  1176. 

On  February  1,  1909,  C.  S.  McMlllen  exe- 
cuted to  appellant  a  promissory  note  for  the 
smn  of  $861,  doe  90  days  after  date.    To 


secure  the  payment  of  the  same,  he  Indorsed 
and  delivered  to  appellant  as  collateral  secur- 
ity a  note  for  $1,600,  secured  by  vendor's  lien 
on  certain  property  in  the  town  of  Herford, 
Tex.,  and  also  a  promissory  note  for  $352, 
dated  October  1,  1909,  made  to  said  C.  S. 
McMUlen  by  J.  W.  McMlUen.  McMUlen  fall- 
ing to  pay  his  note  to  the  bank  when  due. 
and  the  vendor's  lien  note  being  past  due 
and  unpaid,  appellant,  together  with  McMlllen 
and  his  wife,  Instituted  suit  in  Deaf  Smith 
connty,  Tex.,  against  W.  A.  Price,  the  maker 
of  the  note,  to  foreclose  the  vendor's  lien. 
May  30,  1910,  the  Texas  court  entered  Judg- 
ment foreclosing  the  lien,  and  directing  a 
sale  of  the  property,  and  ordered  that  out 
of  the  proceeds  of  the  sale  there  should  be 
first  paid  to  the  First  National  Bank  of  CIo- 
vls the  amount  owing  it  by  C.  S.  McMlllen, 
on  the  promissory  note  for  which  the  ven- 
dor's lien  note  was  pledged  as  collateral,  and 
directed  the  payment  of  the  balance  to  Mrs. 
McMlllen. 

Pursuant  to  the  Judgment,  an  order  of 
sale  was  issued  to  the  sheriff  of  Deaf  Smltli 
county  June  21,  1910,  which,  however,  was 
returned  unsatisfied  on  account  of  the  bidder 
not  complying  with  his  bid.  Thereafter,  on 
the  12th  day  of  August,  1910,  a  second  or- 
der of  sale,  or  execution  was  issued,  pur- 
suant to  which  the  real  estate  securing  the 
vendor's  lien  note  was  advertised  and  sold 
to  the  Elrst  National  Bank  of  Clovis,  for 
the  sum  of  $940.  The  sheriff's  return,  In  so 
far  as  material,  reads  as  follows:  "And  on 
said  6th  day  of  September,  A.  D.  1910,  be- 
tween the  hours  of  10  o'clock  a.  m.  and  4 
o'clock  p.  m.,  at  the  courthouse  door  of  said 
county,  in  pursuance  to  said  advertisement, 
sold  said  property  at  public  sale  to  the  First 
National  Bank  of  Clovis,  to  whom  the  same 
was  struck  off  for  the  sum  of  $940.00,  that 
being  the  highest  secure  bid  for  the  same. 
And  the  said  First  National  Bank  of  Clovis 
having  paid  the  sum  so  bid  by  it,  I  executed 
to  it  a  deed  for  said  land.  And  after  first 
satisfying  the  sherifTs  costs  accruing  under 
tills  writ,  amounting  to  the  sum  of  $31.30, 
an  itemized  bill  of  which  appears  below,  and 
the  further  sum  of  $11.06  original  court  costs, 
the  remainder,  being  the  sum  of  $898.20,  was 
paid  to  credited  on  said  Judgment  due  said 
bank  by  C.  S.  McMlllen  and  Laura  B.  McMll- 
len, whose  receipt  for  the  same  Is  herewith 
presented  and  this  writ  is  hereby  returned 
on  this  the  7th  day  of  September,  A  D.  1910." 

On  the  same  day  a  deed  was  executed  by 
the  sheriff  to  said  bank,  which  deed  was 
filed  for  record  March  8,  1911,  in  the  record- 
er's office  of  said  Deaf  Smith  county.  The 
deed  contained,  among  other  recitals,  the  fol- 
lowing: "Now,  therefore.  In  consideration 
of  the  premises  aforesaid,  and  of  the  pay- 
ment of  the  sum  of  $940.00  by  said  purchaser, 
the  receipt  of  which  is  evidenced  by  a  credit 
of  that  amount  on  the  judgment  against 
said  McMlllen,  in  favor  of  the  First  National 
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Bank  of  QotIs,  all  of  which  Is  made  clear 

by  reference  to  the  Judgment,"  etc. 

Article  3729,  Revised  ClvU  Statutes  of  Tex- 
as 1911,  which  was  introduced  In  evidence 
upon  the  trial  of  this  case  in  the  court  be- 
low, in  so  far  as  pertinent,  reads  as  follows: 
"Requisites  of  an  Execution. — The  style  of 
the  execution  shall  be,  The  State  of  Texas.' 
It  shall  be  directed  to  the  sheriff  or  any  con- 
stable of  the  proper  county,  and  shall  be 
signed  by  the  clerk  or  Justice  officially,  and 
sealed  with  the  seal  of  the  court,  if  issued 
out  of  the  district  or  county  court  It  shall 
correctly  describe  the  Judgment,  stating  the 
court  wherein  and  the  time  when  rendered, 
the  names  of  the  parties,  the  amount.  If' It  be 
for  money,  and  the  amount  actually  due 
thereon.  If  less  than  the  original  amount, 
the  rate  of  interest.  If  other  than  six  per 
cent,  and  shall  have  the  following  requisites: 
*  •  •  ♦  (7)  When  an  alias  or  plurles  execu- 
tion is  issued,  it  shall  show  upon  its  face 
the  number  of  previous  executions  which 
have  been  Issued  on  the  Judgment" 

The  second  order  of  sale  did  not  recite  on 
its  face  that  it  was  an  alias  writ  or  the  num- 
ber of  previous  executions.  Some  ten  months 
after  the  second  sale,  the  First  National 
Bank  of  Clovls  caused  a  third  execution  to 
issue,  tn  strict  compliance  with  the  statutes 
and  repurchased  the  property  for  the  sum 
of  $250,  taking  a  sheriff's  deed  therefor. 

O.  S.  McMlllen  transferred  the  note  execut- 
ed to  him  by  J.  W.  McMlllen  for  $325  and  by 
him  pledged  to  secure  bis  indebtedness  to 
-the  First  National  Bank  of  Clovls  to  the  ap- 
pellee herein.  The  bank  refused  to  deliver 
the  note  or  Its  proceeds  to  appellee,  claiming 
that  the  note  for  the  payment  of  which  it 
held  the  same  as  collateral  had  not  been 
paid,  and  that  It  was  entitled  to  apply  the 
proceeds  to  the  payment  of  the  note.  Its 
contention  was  upon  the  assumption  that  the 
second  execution,  under  which  it  purchased 
the  Texas  real  estate  for  the  sum  of  $940 
was  void  and  invalid,  and  that  it  acquired 
no  title  to  the  property  at  the  sale  thereunder 
because  of  such  invalidity,*  that,  as  it  had 
only  bid  the  sum  of  $250  for  the  property  at 
the  third  sale,  which  strictly  complied  with 
the  provisions  of  the  statute,  such  sum  did 
not  dlsdiarge  C.  S.  McMlllen's  indebtedness 
to  It 

The  trial  court  held  that  appellant  ac- 
quired title  by  its  purchase  under  the  second 
execution,  and  was  bound  by  said  sale,  and 
gave  appellee  Judgment  for  the  proceeds  of 
the  note.  From  such  Judgment,  appellant 
prosecutes  this  appeal. 

Harry  L.  Patton,  of  Clovls,  for  appellant 
A.  B.  McMlllen,  of  Albuquerque,  for  appellee. 

BOBERTS,  C.  J.  (after  stating  the  facts 
as  above).  [1]  The  vital  question  in  this 
case,  as  shown  by  the  facts  stated.  Is  wheth- 
er the  second  order  of  sale  was  void,  because 
it  did  not  show  on  its  face  the  number  of 
previous  executiohs  which  had  been  Issued 


on  the  Judgment,  as  required  by  subdivision 

7  of  article  3729,  Revised  Civil  Statutes  of 
Texas  1911.  If  the  execution  was  not  void, 
the  sale  to  appellant  resulted  in  a  satisfac- 
tion of  the  Judgment,  in  so  far  as  it  directed 
the  sale  of  the  property  In  question,  and  a 
subsequent  execution  for  the  sale  of  the  same 
real  estatb  would  be  Invalid.  "When  satis- 
fied, the  Judgment  has  fully  accomplished  its 
mission,  and  the  preponderance  of  authority 
Is  In  favor  of  disregarding  as  absolutely  void 
all  proceedings  taken  subsequently  to  the 
satisfaction."  Freeman  on  Executions  (3d 
Ed.)  i  19. 

At  the  sale  under  the  second  execution  ap- 
pellant bid  in  the  real  estate  at  an  amonnt 
sufficient  to  satisfy  the  indebtedness  owing 
It  by  C.  S.  McMlllen,  and  received  a  sherUTs 
deed  therefor,  and  such  amount  so  bid,  after 
paying  in  cash  the  costs,  etc.,  was  credited 
on  the  Judgment  If  this  was  a  valid  sale, 
it  resulted  necessarily  In  the  payment  of  Mc- 
Mlllen's obligation  to  the  bank,  and  be  was 
entitled  to  the  return  of  the  note  in  question. 
The  subsequent  sale  under  the  third  execu- 
tion would  be  invalid  and  void  and  would 
have  no  effect  whatever  upon  the  rights  of 
the  parties  to  this  suit 

Appellant  relies  upon  the  case  of  DriscoU 
V.  Morris,  2  Tex.  Civ.  App.  603,  21  S.  W.  629, 
where  the  court  say :  "Mention  of  previous 
executions  in  a  bill  of  costs  attached  to  an 
execution  is  not  a  compliance  with  Rev.  St. 
art  2281,  declaring  that,  when  an  alias  or 
plurles  execution  is  issued,  it  shall  show  'on 
Its  face'  the  number  of  previous  executions." 
A  reading  of  the  case,  however,  will  show 
that  the  court  approved  an  instruction.  In- 
forming the  Jury  that  such  omission  was  an 
irregularity,  and  also  of  another  instruction 
advising  the  Jury  as  follows:  "But  If  you 
find  from  the  evidence  that  said  land  did  not 
sell  for  a  grossly  Inadequate  price,  or  it  It 
did  sell  for  a  grossly  Inadequate  price,  yet 
if  the  irregularities  hereinbefore  mentioned 
did  not  conduce  thereto,  then  you  cannot  find 
for  the  intervener."  Thus  clearly  indicating 
that  the  court  did  not  intend  to,  nor  hold, 
that  such  an  omission  would  render  a  sale 
under  such  an  execution  invalid. 

The  authorities  all  agree  that  mere  Irregu- 
larities in  execution  and  Judicial  sales  do  not 
make  the  same  Illegal,  but,  at  most,  make 
them  only  voidable,  and  then  only  upon 
prompt  action  of  the  injured  party.  Morris 
V.  Hastings  et  aL,  70  Tex.  26,  7  S.  W.  649, 

8  Am.  St  Bep.  570;  Freeman  on  Executions, 
S339. 

A  later  case  decided  by  the  court  of  Civil 
Appeals  of  Texas  (Corder  v.  Stelner  et  al.,  54 
S.  W.  277)  distinctly  holds  that  a  failure  to 
state  In  the  execution  the  number  of  execu- 
tions previously  issued  does  not  render  the 
execution  void.  The  court  say:  "Failure  to 
state  in  the  execution  the  number  of  execu- 
tions previously  issued  did  not  render  the 
last  execution  void.  It  was  a  mere  Irregu- 
larity." 
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This  question,  bowever,  has  been  settled 
by  tbe  Snpreme  Court  of  Texas  contrary  to 
appellant's  contention.  In  tbe  case  of  Graves 
T.  Hall,  13  Tex.  379,  appellant  Instituted 
suit  to  revive  a  Judgment,  wbicb  appellee  re- 
sisted on  the  ground  that  appellant  bad  not 
kept  tbe  Judgment  alive  by  tbe  issuance  of 
executions  as  required  by  law ;  his  contention 
being  that  tbe  executions  subsequent  to  the 
first  did  not  purport  to  be  alias  or  plurles, 
etc.  The  lower  court  held,  with  appellee, 
that  such  executions  were  nullities,  and  gave 
him  Judgment  on  bis  plea  of  tbe  statute  of 
limitations.  Tbe  court  say:  "In  support  of 
tbe  Judgment,  we  are  referred  to  the  cases 
of  Bennett  &  wife  v.  Gamble,  1  Tex.  124,  and 
Scott  &  Ross  V.  Allen,  1  Tex.  508,  neither  of 
these  cases,  as  will  be  seen,  enunciate  any 
SQcb  principle  as  that,  where  executions  have 
tteen  regularly  Issued  in  respect  of  time,  and 
the  Judgments  and  executions  are  before  the 
court,  whereby  it  may  be  seen  that  they 
were  so  issued,  tbe  clerical  omission  to  give 
tbcm  their  proper  numerical  designation  will 
warrant  their  being  treated  as  nullities." 
The  court  further  say:  "Though  the  execu- 
tions in  question  were  Irregular  in  point  of 
form,  they  were  not  nullities.  They  might 
have  been  amended ;  and,  when  the  court  has 
liefore  It  that  which  to  amend  by,  a  mere 
clerical  omission  wUl  be  considered  as 
amended ;  upon  the  principle  that,  as  to  mere 
matters  of  form,  for  the  purpose  of  sustain- 
ing right,  that  will  be  considered  as  done 
which  ought  to  have  been  done." 

And  In  the  case  of  Hancock  v.  Metz,  15 
Tex.  205,'  the  same  court  say:  "However  ir- 
regular a  proceeding  may  have  been,  tbe  title 
of  the  purchaser  will  not  be  affected  by  It, 
unless  tbe  proceeding  was  absolutely  void." 
In  the  case  of  Morris'  v.  Hastings,  supra, 
tbe  court  say:  "When  notice  of  tbe  sale 
has  not  been  properly  given,  if  objection  be 
made  by  the  defendant  In  execution  without 
unnecessary  delay,  the  sale  may  be  set  aside. 
But  the  notice  of  sale,  being  for  tbe  benefit  of 
tbe  defendant,  will  be  considered  waived  If 
not  made  In  a  reasonable  time." 

[2]  The  provisions  as  to  the  order  of  sale 
and  the  manner  of  making  It  are  for  the 
benefit  of  the  defendant  alone  and  can  be 
waived  by  him,  and,  where  there  are  Irregu- 
larities In  this  regard  and  he  does  not  move 
promptly,  he  Is  considered  to  have  waived 
tbem.  No  one  else  can  assert  these  rights 
for  him,  and  it  must  be  apparent  that  even 
tbe  defendant  could  not  have  the  proceedings 
set  aside  vrlthout  notice  to  parties  and  some 
regular  proceedings  authorized  by  law,  and 
in  such  manner  as  to  obtain  an  order  from 
a  court  having  Jurisdiction  of  the  subject- 
matter. 

If  what  has  been  said  above  is  true,  then 
the  Issuance  of  the  second  order  of  sale,  the 
sale  of  the  land  thereunder,  tjie  purchase  by 
appellant  and  tbe  execution  of  the  deed  to 


It  were  absolutely  binding,  and  the  clerk  and 
sheriff,  having  performed  their  regular  du- 
ties In  the  execution  of  said  Judgment,  had 
no  power  to  take  any  further  action,  nor 
did  appellant  have  the  right  to  cause  tbe 
third  execution  to  issue. 

[3]  Where  a  court  renders  final  Judgment 
In  a  cause.  It  has  no  Jurisdiction  to  proceed 
further  except  in  carrying  out  the  terms  of 
the  Judgment,  and,  where  that  is  left  to  non- 
Judicial  officers,  their  power  is  fixed  by  the 
terms  of  the  Judgment,  and  when  once  exe- 
cuted the  power  is  ended. 

We  therefore  conclude  that  C.  S.  McMillen's 
obligation  to  tbe  appellant  was  discharged 
by  Its  purchase  under  the  second  execution, 
and  that  the  third  execution  issued  on  tbe 
Judgment  was  Invalid  and  the  sale  thereun- 
der void. 

[4]  Appellant  however  contends  that  this. 
suit  Is  a  collateral  attack  upon  tbe  proceed- 
ings In  the  Texas  court,  but  In  this  It  is  mis- 
taken. Appellee  relies  upon  the  Judgment, 
execution,  and  sale  by  that  court  He  con- 
tends that  such  proceedings  were  regular  and 
valid  and  relies  thereon  as  a  discharge  of 
the  indebtedness  of  bis  assignor  to  appellant. 
It  is  true  he  claims  tbe  third  execution  and 
sale  were  void,  because  of  valid  satisfaction 
of  tbe  Judgment  in  tbe  amount  for  which  the 
land  sold  under  tbe  second  execution,  but 
this  third  execution  and  all  proceedings  un- 
der It  we  have  seen  were  invalid  and  void; 
but  It  is  clear  that  every  one  may  disregard 
proceedings  which  are  nullities'  and  with- 
out Jurisdiction. 

[f]  Appellant  further  insists  that  appellee 
was  estopped  to  deny  that  the  sale  under 
tbe  third  execution  was  invalid,  but  we  do 
not  understand  upon  what  theory  the  as- 
sumption Is  based.  It  is  well  understood  that 
there  are  three  classes  of  estoppel,  viz.,  es- 
toppel by  record,  estoppel  by  deed,  and  equi- 
table estoppel,  or  estoppel  In  pais.  There  was 
no  attempt  made  to  show  that  G.  S.  McMlUen 
caused  the  third  execution  to  Issue,  or  that 
he  had  knowledge  of  Its  Issuance,  or  acqui- 
esced therein. 

For  the  reasons  stated,  tbe  Judgment  of 
the  lower  court  will  be  affirmed,  and  It  is  so 
ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


GANNAWAT  et  ux.  v.  PUQBT  SOITND 

TRACTION.  I/IGHT  &  POWER  CO. 

(Supreme  Court  of  Washington.    Feb.  4,  1914.) 

1.  Carkiess  (I  247*)  —  Pabsbngebs  —  BnffT- 

KNCE  OF  RXLATION. 

Plaintiffs  and  others  alighted  from  a  street 
car  on  a  planked  roadway  running  parallel  with 
the  street  car  track  and  passed  to  the  rear  of 
the  car,  crossed  the  tracks,  and  stepped  upon 
a  platform  erected  in  the  street  by  the  street  car 
company,  and  were  walking  along  the  platform, 
when  the  street  car,  as  It  rounded  a  curve  In 
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passing  them,  iwang  some  tbree  feet  over  the 
platform  and  struck  plaintiff.  Held,  that  plain- 
tifEs  were  not  passengers  when  the  accident  hap- 
pened, so  that  the  company  owed  them  no  great- 
er duty  to  look  out  for  their  safety  than  it 
owed  to  other  pedestrians. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  984r-893 ;   Dec.  Dig.  f  247.*] 

2.  Street   Kaii.boads    (|   93*)— Injtjkiks   to 
Pkdestbians— Duty  of  Company. 

A  street  car  company  is  not  bound  to  warn 
pedestrians  on  the  streets  to  prevent  injury  from 
the  overhanging  of  the  car  in  rounding  a  curve, 
since  that  is  a  matter  of  common  knowledge  of 
which  every  one  must  take  notice. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  SS  195-200;  Dec.  Dig.  {  93.*] 
S.  Stbeet  Railboads  (8  114*)— Actions  fob 

INJTJEIE8— SUITICIENOY  OF  EjVIDENCSB— NbQ- 
UQENCE. 

Evidence,  in  an  action  for  injuries  by  being 
struck  by  the  overhanging  aide  of  a  street  ifar 
as  it  rounded  a  curve,  held  not  to  show  neg- 
ligence by  the  conductor  in  not  taking  notice  of 
plaintiffs   danger  and  warning  them. 

[Ed.  Note.— For  other  cases,  see  Street  Ball- 
roads,  Cent.  Dig.  SS  239-250;  Dec  Dig.  i  114.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Mitchell  Gilliam,  Judge. 

Action  by  C.  B.  Gannaway  and  wife 
against  the  Puget  Sound  Traction,  Light  & 
Power  Company.  From  a  Judgment  for 
plalntlfts,  defendant  appeals.  Reversed  and 
remanded,  vtrith  directions  to  dismiss  action. 

Jas.  B.  Howe  and  A.  J.  Falknor,  both  of 
Seattle,  for  appellant  Reynolds,  Ballinger 
&  Hutson,  of  Seattle,  for  respondents. 

PER  CURIAM.  The  appellant  owns  and 
operates  a  street  railway  system  in  tbe  city 
of  Seattle.  One  of  its  lines,  known  as  the 
Fauntleroy  Park  line,  passes  for  a  part  of 
the  way  north  along  Twenty-Eighth  Ave- 
nue Southwest  to  Its  Junction  with  Andover 
street,  where  It  turns  to  the  right  and  passes 
on  its  way  over  that  street.  The  track  is 
laid  to  the  left  of  the  center  of  the  streets. 
The  street  known  as  Twenty-Eighth  Avenue 
Southwest  Is  paved  with  planking  for  Its 
full  width  on  the  right  or  east  of  the  car 
tracks  from  Its  Junction  with  Andover  street 
for  some  distance  south.  There  is  no  paving 
of  any  kind  between  the  tracks,  nor  on  the 
street  to  the  left  or  west  thereof.  The  cars 
operated  over  this  line  are  of  a  large  double- 
trucked  type,  having  a  front  and  rear  exit 
opening  on  the  right  of  the  car.  Passengers 
traveling  north  over  Twenty-Eighth  Avenue 
Southwest,  and  desiring  to  alight  at  its  junc- 
tion with  Andover  street,  are  of  necessity  let 
out  onto  the  east  side  of  the  track  onto  the 
planked  way  of  the  street.  Those  coming 
from  the  opposite  direction  must  be  let  out 
on  the  other  side,  and  for  their  accommoda- 
tion, and  for  the  accommodation  of  those 
desiring  to  take  cars  going  In  that  direction, 
the  appellant  constructed  a  platform  some 
five  feet  wide,  extending  south  on  Twenty- 
Eighth  Avenue  Southwest  from  its  Junction 
with  Andover  street  for  a  distance  of  30 
feet    On  the  evening  of  April  29,  1912,  the 


respondents,  with  some  eight  others,  took 
passage  on  one  of  the  appellant's  cars  at 
points  south  of  junction  of  the  streets  nam- 
ed; their  designation  being  such  Junction. 
When  the  car  reached  the  Junction  It  stopped 
at  Its  usual  stopping  place  to  the  right  of 
the  platform  mentioned,  and  the  party  alight- 
ed from  the  rear  exit  onto  the  planked  road- 
way to  the  right  of  the  car,  and  on  Its  op- 
posite side  from  the  platform.  The  party 
Immedlately  passed  to  the  rear  of  the  car, 
crossed  the  car  tracks,  stepped  upon  the 
platform,  and  proceeded  to  walk  north  there- 
on towards  Andover  street  While  they  were 
passing  over  the  platform  the  car  started 
forward  on  its  way,  and  in  making  the  torn 
onto  Andover  street  the  rear  end  of  the 
car  swung  over  the  platform  some  three 
feet,  striking  the  respondent,  Pearl  Ganna- 
way^ causing  the  Injuries  for  which  this  ac- 
tion is  prosecuted.  A  recovery  was  had  in 
the  court  below,  and  this  appeal  Is  taken 
therefrom. 

[1, 2]  At  the  close  of  the  case,  the  fore- 
going facts  appearing,  the  appellant  challeng- 
ed the  sufficiency  of  the  evidence  to  justify 
a  recovery,  and  in  this  court  assigns  error 
on  the  refusal  of  the  court  to  sustain  the 
challenge.  The  challenge  should  have  been 
sustained.  The  respondents  had  ceased  to 
be  passengers  on  the  car  when  the  accident 
happened,  and  the  appellant  owed  them  no 
greater  duty  to  look  out  for  their  personal 
safety  than  It  owed  to  persons  passing  along 
the  street  generally.  It  Is  not  a  duty  of 
street  car  companies  to  warn  pedestrians  on 
the  streets  that  there  Is  an  overhang  to  an 
ordinary  street  car  when  It  rounds  a  curve. 
This  is  a  matter  of  common  knowledge,  and 
ordinary  prudence  requires  that  every  one 
take  notice  of  the  fact 

[3]  But  it  Is  claimed  that  the  circum- 
stances shown  here  makes  a  case  different 
froih  that  of  an  ordinary  case  where  a 
pedestrian  on  the  street  Is  struck  by  the 
overhang  of  a  street  car.  It  Is  said  that 
the  conductor  knew  or  ought  to  have  knovna 
the  direction  the  resi>ondents  had  taken  on 
leaving  the  car,  and  that  they  were  upon  the 
platform  and  liable  to  be  injured  when  he 
directed  the  motorman  to  proceed  onward 
with  the  car.  But  there  Is  nothing  In  the 
evidence  to  Justify  this  conclusion.  The  ac- 
cident happened  at  about  8  o'clock  in  the  eve- 
ning, and,  although  there  was  an  electric 
arc  light  at  the  junction  of  the  streets,  the 
car  inside  was  more  brilliantly  lighted  than 
the  space  surrounding  It  This  would  pre- 
vent the  conductor  inside  of  the  car  from 
seeing  anything  on  the  outside,  even  had  he 
attempted  to  look,  but  he  owed  the  appellant 
no  duty  to  look.  He  had  performed  his  full 
duty  when  he  saw  that  they  were  safely 
alighted  on  the  street  oat  of  the  way  of  barm 
from  the  car.  If,  after  being  thus  put  In  a 
place  of  safety,  they  deliberately  walked  In- 
to a  place  the  dangers  of  which  they  knew 
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as  well  as  the  conductor  knew,  he  cannot  be 
blamed  because  he  did  not  follow  them  and 
warn  them.  Of  course,  if  be  actually  saw 
or  discovered  that  they  were  In  a  perilous 
position  in  time  to  prevent  an  injury  by 
waiting  until  they  had  left  the  platform,  or 
by  stopping  the  car  after  it  had  been  direct- 
ed to  start,  a  different  question  would  be 
presented,  but  nothing  of  this  kind  appears 
In  the  record. 

The  judgment  is  reversed,  and  the  case  re- 
manded, with  instructions  to  dismiss  the  ac- 
tion. 


HATES  V.  NORTHERN  PAC.  RT.  00. 

(Supreme  Court  of  Washington.    Feb.  4,  1914.) 

Dauaqes    (S   132*)  — Excessive   DAUAaKB  — 

HiBmA. 

A  verdict  of  $2,000,  in  an  action  by  «  paint- 
er who  fell  from  a  broken  scaffold  54  feet  into 
a  river,  and  sustained  a  rupture  and,  independ- 
ent of  that,  an  injury  to  bis  left  side,  problemat- 
ical as  to  its  character  and  duration,  was  not 
excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  372-385,  396;   Dee.  Dig.  §  132.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  W.  O.  Chapman, 
Judge. 

Action  by  George  Hayes  against  the  North- 
em  Padflc  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Geo.  T.  Reld,  J.  W.  Quick,  and  L.  B.  da 
Ponte,  all  of  Tacoma,  for  appellant  John 
Bniton  Ke«ier,  of  Tacoma,  for  respondent. 

MORRIS,  J.  On  January  16,  1913,  whUe 
respondent  and  four  other  painters  were 
working  on  a  scaffold  suspended  beneath  a 
bridge  over  the  OowUtz  river,  engaged  tn 
painting  the  bridge,,  the  scaffold  broke, 
throwing  three  of  the  men.  Including  the  re- 
spondent, a  distance  of  some  64  feet  into  the 
liver.  Two  of  the  men  were  drowned.  Re- 
spondent brings  this  action  to  recover  dam- 
ages for  Injuries  sustained  by  him  in  the 
falL  He  recovered  a  verdict  for  |2,000,  upon 
which  lodgment  was  entered,  and  the  rail- 
way company  appeals. 

Two  errors  are  urged;  one  suggesting  in- 
sufficiency of  the  evidence  upon  which  appel- 
lant based  motions  for  Instructed  verdict, 
for  judgment  notwithstanding  the  verdict, 
and  for  new  trial,  and  the  other  that  the 
verdict  Is  excessive. 

The  n^llgence  alleged  was  that  one  of 
the  planks  in  the  scaffold,  and  the  one  which 
broke,  precipitating  the  three  men  Into  the 
river,  "was  brittle,  fragile,  weak,  and  un- 
sound," and  that  the  foreman  assembled 
too  many  men  on  the  plank,  nuking  the 
weight  too  great  fOr  it  to  sustain.  The 
scaffold  was  mlnutriy  described  to  the  jury, 
together  with  the  number  of  men  ordered  to 
work  upon  it  by  the  foreman,  and  the  posi- 
tions in  which  the  men  stood,  and  what  they 
were  doing  at  the  time  the  plank  npon  which 


the  respondent  and  the  three  others  were 
working  broke.  Without  reciting  the  evi- 
dence from  which  it  might  be  so  held,  we 
think  it  Is  sufficient  to  sustain  a  finding  that 
the  plank  In  question  was  too  weak  for  the 
weight  and  strain  it  was  subjected  to. 

Respondent's  Injury  was  a  rupture  or  her- 
nia. There  was  also  evidence  of  an  Injury 
to  the  left  side,  problematical  as  to  its  char- 
acter and  duration,  which  was  Independent 
of  the  rupture.  We  cannot,  under  these  cir- 
cumstances, say  the  verdict  is  excessive. 

The  judgment  is  sustained. 

CROW,  C  J.,  and  FULLERTON,  and 
MOUNT,  JJ.,  cohcur. 


GIBSON  V.  CLEARY  et  aL 
(Supreme  Court  of  Washington.    Feb.  4,  1914.) 

COXTBTS  (I  100*)— CONOLDSIVENESS. 

In  a  divorce  action  by  a  husband  a  judg- 
ment was  entered  awarding  the  wife  attorneys 
fees  and  costs,  and  the  husband  appealed  with- 
out giving  a  supersedeas  bond.  Thereafter  the 
wife  instituted  garnishment  proceedings  to  at- 
tach corporate  stock  belonging  to  plaintiff,  and 
a  sale  was  made  without  plaintifTs  knowledge, 
but  plaintifl,  after  learning  thereof,  brought 
certiorari,  and  the  Supreme  Court  held  that 
tbe  garnishment  proceedings  were  void,  and 
remanded  the  cause  with  directions  to  vacate 
the  Judgment  therein  and  reinvest  plaintiff 
with  title  to  the  stock  sold.  Held,  that  the 
fact  that  the  Supreme  Court  subsequently  de- 
cided in  another  case  tbat  a  supersedeas  bond 
was  necessary  to  stay  execution  in  a  divorce 
action  pending  appeal  would  not  give  any  vital- 
ity to  the  garnishment  held  void  by  the  Su- 
preme Court  in  the  certiorari  proceeding" 
brought  by  plaintiff,  since  tiie  judgment  on  cer- 
tiorari was  the  law  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  gS  341-343;   Dec.  Dig.  S  100.»] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  E.  K.  Pendergast  Judge. 

Action  by  Stephen  A.  Gibson  against  B.  E. 
Cleary  and  others.  From  a  judgment  for 
plaintiff,  defendant  named  and  others  ap- 
peal.   Affirmed. 

G«o.  W.  Belt  and  Codd,  Hutchinson  & 
Codd,  all  of  Spokane,  for  appellants.  R.  L. 
Edmlston  and  A.  M.  Craven,  both  of  Spokane, 
for  respondent 

MAIN,  J.  Tbe  purpose  of  this  action  was 
to  secure  the  cancellation  of  certain  certlflr 
cates  of  the  shares  of  capital  stock  of  a  cor- 
poration. The  material  facts  are  substan- 
tially as  follows:  On  May  31,  1911,  In  an 
action  for  divorce  then  pending  in  the  su- 
perior court  for  Spokane  county,  wherein 
Stephen  A.  Gibson  was  plaintiff  and  Marie 
Gibson  was  defendant  a  judgment  was  en- 
tered by  which  the  defendant  was  awarded 
an  attorney's  fee  of  $500  and  costs  of  $198 
as  against  the  plaintiff.  On  August  7,  1911, 
the  defendant  appealed  from  that  Judgment 
so  far  as  It  was  adverse  to  her,  and  super- 
seded the  judgment  by  a  bond  given  for  that 
purpose.    On  August  17,  1911,  the  plaintiff 
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filed  a  cross-appeal  from  the  Judgment  No 
supersedeas  bond  was  given  by  him.  On 
September  11,  1911,  the  defendant  instituted 
garnishment  proceedings  based  upon  the 
judgment  In  her  favor  for  $698.  A  writ  was 
issued  and  served  upon  the  Montana  Scotch 
Bonnet  Copper  &  Gold  Mining  Company,  a 
corporation.  The  mining  company  answered 
that  upon  its  books  294,000  shares  of  its 
capital  stock  stood  In  the  name  of  Stephen  A. 
Gibson.  On  September  22,  1911,  the  court 
entered  an  order  directing  the  sheriff  to  seU 
so  much  of  the  mining  stock  as  might  be 
necessai7  to  satisfy  the  Judgment  On  Oc- 
tober 9,  1911,  the  294,000  shares  of  stock 
were  sold  by  the  sheriff.  The  plaintiff,  Ste- 
phen A.  Gibson,  had  no  notice  or  knowledge 
of  the  garnishment  proceeding  until  subse- 
quent to  the  sale  of  the  stock.  After  learn- 
ing of  the  sale  he  proceeded  by  certiorari  to 
review  the  action  of  the  superior  court  In 
the  garnishment  proceeding,  and  In  State 
ex  rel.  Gibson  v.  Superior  Court,  69  Wash. 
280,  124  Pac.  686,  this  court  held  that  "the 
garnishment  proceedings  were  therefore  void 
from  the  be^nnlng,"  and  directed  that  the 
case  be  remanded,  with  direction  to  the  su- 
perior court  to  vacate  the  Judgment  in  the 
garnishment  proceeding,  set  aside  the  sale 
of  the  stock,  and  take  the  necessary  steps  to 
reinvest  the  relator,  Stephen  A.  Gibson,  with 
the  titie  thereto.  This  decision  was  rendered 
on  July  9,  1912.  Thereafter  an  independent 
action  was  begun  for  the  purpose  of  making 
effective  the  mandate  of  this  court  Issues 
"were  Joined,  and  the  case  came  on  for  trial  on 
the  12th  day  of  December,  1912.  On  January 
3,  1913,  a  Judgment  was  entered  canceling 
the  transfer  of  the  stock  in  the  gamislmient 
proceeding,  and  directing  that  the  name  of 
Stephen  A.  Gibson  be  reinstated  upon  the 
books  of  the  mining  company  as  the  owner 
thereof.  From  this  Judgment  the  present  ap- 
peal is  prosecuted. 

It  seems  to  us  that  the  law  of  the  case  was 
determined  in  State  ex  rel.  Gibson  v.  Supe- 
rior Court,  supra.  The  Judgment  entered  in 
the  present  case  was  in  exact  accord  with  the 
directions  given  in  the  opinion  in  that  case. 
It  was  there  said :  "The  cause  is  remanded, 
with  directions  to  the  lower  court,  upon  cita- 
tion to  all  persons  interested,  to  vacate  the 
Judgment  in  the  garnishment  proceedings, 
set  aside  the  sale  of  the  stock,  and  take  the 
necessarj-  steps  to  reinvest  the  relator  here 
with  the  title  thereto,  upon  the  books  of  the 
company."  It  is  argued,  however,  that  since 
this  court,  upon  the  rehearing  in  the  case  of 
Griffith  V.  Griffith,  71  Wash.  56,  127  Pac.  585, 
reversed  its  former  ruling,  and  held  that  in  a 
divorce  case  this  court  could  not  hear,  pend- 
ing an  appeal,  an  original  application  for  at- 
torney's fees,  suit  money,  and  alimony,  it  fol- 
lows that  a  supersedeas  bond  is  necessary  in 
order  to  stay  execution  or  other  proceedings 
upon  a  Judgment  in  a  divorce  case  pending 
appeal.    Conceding  for  the  purpose  of  this 


decision  only,  but  not  deciding,  that  sudi  Is 
the  effect  of  that  decision,  it  would  not  re- 
vitalize the  garnishment  proceeding  here  In 
question  which  was  formerly  held  void.  The 
decision  In  State  ex  rel.  Gibson  v.  Superior 
Court,  supra,  became  the  law  of  the  case. 
It  was  rendered  some  months  prior  to  the  de- 
cision in  Griffith  V.  Griffith,  supra.  The  de- 
cision in  the  latter  case  could  not  hare  the 
effect  of  modifying  rights  which  had  been 
fixed  by  a  previous  decision  in  another  case. 
The  Judgment  will  be  affirmed. 

CROW,   C.  J.,  and  CHADWICK,  KLDIS, 
and  GOSE,  JJ.,  concur. 


PUBLIC     SERVICE     COMMISSION    t. 

NORTHERN  PAC.  RY.  CO. 

(Supreme  Court  of  Washington.    Feb.  2,  1914.) 

CaBBIKBS   (S  13*)— CoNTBOL  and   REGni.A.TTOI« 

OF  Rates— Pbbfebences  and  "Discbimina- 

TION." 

The  charging  by  a  railroad  company  of 
greater  rates  from  Tacoma  than  from  Seattie 
on  goods  transported  to  points  nearer  Tacoma 
than  Seattle  by  such  railroad,  to  meet  the  rates 
of  another  railroad  company  having  a  shorter 
line  from  Seattle,  was  an  unreasonable  and  un- 
lawful discrimination  within  the  Public  Service 
Commission  Law  (Laws  1911,  c.  117)  i  21,  pro- 
viding that  no  common  carrier  shall  make  any 
unreasonable  preference  or  advantage  to  local- 
ity, or  subject  any  locality  to  any  unreasonable 
prejudice  in  any  respect  whatever,  where  there 
were  no  structural,  operative,  or  other  coudi- 
tiong  making  the  cost  of  hauling  from  one  point 
less  than  from  the  other,  though  the  rates  from 
Tacoma  were  within  the  maximum  rates  permit- 
ted by  the  Public  Service  Commission,  and 
were  not  claimed  to  be  unjust  or  unreasonable, 
especially  where  the  manufacturers  and  job- 
bers of  such  two  cities  were  in  active  competi- 
tion, and  were  handling  the  goods  at  such  a 
close  margin  of  profit  that  the  difference  in 
rates  was  sufficient  to  drive  the  Tacoma  jobbers 
and  manufacturers  from  the  markets  in  ques- 
tion, since  a  community  is  entitled  not  only  to 
reasonable  but  to  relatively  reasonable  rates, 
and  the  prohibition  against  unreasonable  pref- 
erences applies  where  no  transportation  differ- 
ences intervene,  regardless  of  whether  the  per- 
son, locality,  or  traffic  is  affected  by  the  com- 
petition of  a  rival  carrier,  and  hence  the  com- 
mission properly  ordered  such  railroad  to  equal- 
ize its  rates  so  that  those  from  Tacoma  should 
not  be  greater  than  those  from  Seattle. 

[E>d.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  21-24 ;    Dec.  Dig.  §  13.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2099.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  C.  M.  Easterday,  Judge. 

Proceeding  commenced  before  the  Public 
Service  Commission  on  complaint  of  the 
Transportation  Bureau  of  Tacoma  Commer- 
cial Club  against  the  Northern  Pacific  Rail- 
way. From  a  Judgment  affirming  an  order 
of  the  Commission,  the  Railway  Company 
appeals.    Affirmed. 

Geo.  T.  Reld,  J.  W.  Quick,  and  L.  B.  da 
Ponte,  all  of  Tacoma,  for  appellant  W.  V. 
Tanner  and  Stephen  V.  Carey,  both  of  Olym- 
pia,  for  respondent. 
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FULIiERTON,  J.  On  February  6.  1912, 
the  Public  Service  CommlsslOD  ot  Washing- 
ton promulgated  an  order,  effectiye  March  2, 
1912.  applicable  to  the  several  railroad  com- 
panies operating  lines  within  the  state,  fix- 
ing maximum  charges  which  It  would  there- 
after be  lawful  to  make  for  the  transporta- 
tion of  certain  class  commodities  over  their 
respective  lines  from  certain  named  Jobbing 
centers.  The  order  is  known  as  the  distribu- 
tive rate  order.  In  it  the  Commission  finds 
that  certain  named  cities  tn  the  state  of 
Washington,  which  includes  the  dtles  of  Spo- 
kane, Everett,  Seattle,  and  Tacoma,  are  Job- 
bing centers;  it  finds  that  the  then  prevail- 
ing distance  tariff  rates  on  class  commodities 
shipped  from  these  centers  are  unjust,  unrea- 
sonable, and  ez'cesslve,  and  finds  that  cer- 
tain lesser  charges  were  Just,  reasonable,  and 
remunerative.  It  then  ordered  that  the  nam- 
ed commodities  should  thereafter  be  carried 
at  a  rate  not  to  exceed  the  maximum  so 
foond  to  be  reasonable.  The  order  did  not 
fix  maximum  rates  between  different  specific 
Itolnts.  A  scale  of  maximum  mileage  rates 
was  established,  and  the  carriers  affected 
thereby  were  left  to  adjust  their  rates  within 
the  maximum  so  estabUahed. 

It  is  well  here  to  explain  that  by  class 
commodities  are  meant  commodities  carried 
under  class  rates.  In  the  state  of  Washing- 
ton these  classes  are  principally  of  ten  sorts, 
in  each  of  which  many  different  commodities 
are  assigned.  A  given  rate  is  fixed  for  the 
first  class,  and  the  others  are  based  on  a  per- 
centage of  the  first  class  rate ;  the  rate  grow- 
ing less  as  the  scale  descends.  All  commod- 
ities, however,  are  not  thus  classified.  Dis- 
tinct rates  are  established  for  commodities 
which  move  regularly  in  large  quantities, 
Bucb,  for  instance,  as  hay,  grain,  coal,  lum- 
ber, etc.,  carried  in  car  load  lots.  The  class 
rates  are  Intended  to  cover  principally  goods 


^Everett 


handled  by  Jobbers  in  commercial  centers, 
and  include  such  commodities  as  groceries, 
hardware,  dry  goods,  and  the  principal  man- 
ufactured articles.  The  question  hexe  in- 
volves class  rates  only. 

The  order  of  the  CSommlsslon  affected  the 
freight  charges  of  both  the  Greath  Northern 
Railway  Company  and  the  Northern  Pacific 
Railway  Company.  Prior  to  the  time  the 
order  went  Into  effect  these  companies  bad 
uniform  rates  from  the  principal  shipping 
points  on  Puget  Sound  to  the  various  points 
hi  the  eastern  part  of  the  state.  The  Great 
Northern  Railway  Company,  however,  has 
much  the  shorter  line  across  the  state,  and 
Its  mileage  became  a  controlling  factor  in 
fixing  the  rates  under  the  Commission's  or- 
der. By  the  lines  of  the  Great  Northern 
Railway,  the  distance  from  Tacoma  to  Spo- 
kane, Is  377  miles,  and  from  Seattle  to  Spo- 
kane it  is  339  miles.  By  the  Northern  Pa- 
cific Railway  Company's  line,  the  distance 
from  Tacoma  to  Spokane  is  395.1  miles,  and 
from  Seattle  to  Spokane  It  is  S98.6  miles. 
The  order  of  the  Commission  permitted  a 
maximum  rate  on  commodities  falling  within 
the  first  class,  based  on  the  mileage  of  the 
Great  Northern  Railway  Company,  of  $1.07 
per  hundred  pounds  between  Tacoma  and  Spo- 
kane, and  $.99  per  hundred  pounds  between 
Seattle  and  Spokane ;  while  a  rate  based  on 
the  mileage  of  the  Northern  Pacific  Railway 
Company  between  the  same  points  would 
permit  a  charge  of  $1.10  per  hundred  pounds. 
Since  the  dty  of  Spokane  was  also  made  by 
the  order  a  "Jobbing  center"  the  shorter 
mileage  of  the  Great  Northern  Company  af- 
fected the  rates  to  the  various  points  in  the 
territory  surrounding  that  dty,  although  not 
reached  by  the  Great  Northern  lines,  but 
which  are  reached  by  the  lines  of  the  North- 
em  Pacific  Company.  The  relative  situation 
is  shown  on  the  rough  sketch  following: 
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On  the  going  Into  effect  of  the  Commis- 
sion's order,  the  Great  Northern  Railway 
Company  readjusted  Its  class  rates  to  the 
maximum  permitted  by  the  order,  making  the 
flrst  class  rate  107  cents  per  hundred  pounds 
for  all  freight  originating  at  Tacoma,  and  99 
cents  per  hundred  pounds  for  all  freight  orig- 
inating at  Seattle.  On  readjusting  Its  rates, 
the  Northern  Pacific  Railway  Company  dis- 
regarded its  own  mileage,  and  based  its  rates 
on  the  mileage  of  the  Great  Northern  Rail- 
way Company,  also  making  a  rate  of  107 


cents  per  hundred  pounds  for  all  fright  orig- 
inating at  Tacoma,  and  99  cents  per  hundred 
pounds  for  all  freight  originating  at  Seattle, 
although,  as  we  hare  shown,  the  actual  dis- 
tance over  its  lines  is  greater  between  Seat- 
tle and  Spokane  than  It  is  between  Tacoma 
and  Spokane.  This  difference  in  the  rates 
between  the  principal  points  named  also  com- 
pelled a  difference  in  the  rates  between  Seat- 
tle and  Tacoma  and  the  places  surround- 
ing Spokane.  These  differences  are  shows 
In  the  following  table: 


Distances 

Class 

Rates   per   One   Hundred   Poond* 

To 

From      Miles 

1 

2 

8 

4 

5 

A 

B 

0 

D 

D 

Yardley 

Tacoma    398.6 

Seattle      402.1 

Difference   favor   Seattle 

110 
109 

1 

94 
93 

1 

77 
76 

1 

66 

65 

1 

65 

56 

0 

66 

66 

0 

44 

44 
0 

33 

33 

0 

28 

28 

0 

22 

22 

0 

Spokane 

Tacoma    895.1 

Seattle      398.6 

Difference  favor  Seattle 

107 
99 

8 

91 

84 
7 

75 

69 

6 

64 

59 

5 

54 

50 

4 

54 

60 

4 

43 

40 

8 

32 

30 

2 

27 

26 

2 

21 
20 

1 

Wins 

Tacoma    388.5 
SeatUe      392. 
Difference  favor  Seattle 

107 

99 

8 

91 
84 

7 

76 

69 

6 

64 

69 

6 

64 
60 

4 

64 
60 

4 

43 

40 

8 

82 

30 

2 

27 

26 

2 

21 

20 

1 

MarshaU   . 

Tacoma    385.8 

Seattle       389.3 

Difference  favor   Seattle 

107 

99 

8 

91 

84 

7 

76 

69 

6 

64 

69 

6 

64 
60 

4 

64 
60 

4 

43 

40 

8 

32 

SO 

2 

27 

26 

2 

21 
20 

1 

Cheney 

Tacoma    378.5 
SeatUe      382. 
Difference  favor  Seattle 

107 
99 

8 

91 

84 

7 

76 

69 

6 

64 

69 

6 

64 
60 

4 

54 
50 

4 

43 

40 

8 

32 

SO 

2 

27 

25 

2 

21 
20 

1 

Midway 

Tacoma    373.6 

Seattle      377.1 

Difference  favor  Seattle 

106 

99 

7 

90 

84 
6 

74 

69 

6 

64 

69 

6 

53 

60 

3 

63 
50 

42 

40 

2 

82 

30 

2 

27 

26 

2 

21 

ao 
1 

Tyler 

Tacoma    S67.9 

Seattle      371.4 

Difference  favor  Seattle 

106 

99 

6 

89 

84 

6 

74 

69 

6 

83. 
69 

4 

53 

60 

3 

63 

60 

S 

42 

40 

2 

82 

30 

2 

26 
26 

1 

21 
20 

1 

Flsbtrap 

Tacoma    884. 
Seattle      367.5 
Difference  favor  Seattle 

104 

99 

6 

88 

84 

4 

78 
69 

4 

62 

59 

3 

62 

60 
2 

52 

50 

2 

42 

40 

2 

SI 
30 

1 

26 

25 

1 

21 

ao 

1 

Kline 

Tacoma    368.9 

Seattle      362.4 

Difference  favor  Seattle 

103 
90 

4 

88 

84 

4 

72 

69 

3 

62 

59 

S 

2 

52 

50 
2 

41 

40 

1 

81 
30 

1 

26 

25 

1 

21 
20 

1 

Sprague 

Tacoma    363.7 

Seattle      357.2 

Difference  favor   Seattle 

102 

99 

3 

87 

84 

3 

71 

69 

2 

61 

59 

2 

61 
50 

1 

61 
60 

1 

41 
40 

1 

81 
30 

1 

26 
25 

1 

IS 

0 

Concord 

Tacoma    349.6 
Seattle      353. 
Difference  favor  Seattle 

101 

99 

2 

86 

84 

2 

71 

69 

2 

61 

69 

2 

61 
60 

1 

61 
60 

1 

40 

40 

0 

30 

30 

0 

25 

26 

0 

ao 
ao 

0 

Keystone 

Tacoma    343.9 

Seattle      347.4 

Difference  favor   Seattle 

100 
99 

1 

86 
84 

1 

70 
69 

1 

60 
59 

1 

50 

50 

0 

60 

60 

0 

40 

40 

0 

SO 

30 

0 

25 

26 

0 

20 

ao 

0 

Dynamite 

Tacoma     391.1 

Seattle      394.6 

Difference  favor  Seattle 

107 

99 

8 

91 

84 
7 

76 

69 

6 

64 

59 

5 

64 
60 

4 

64 

50 

4 

43 

40 

3 

82 

30 

2 

27 

25 

2 

21 

ao 
1 

Spangle 

Tacoma    897. 
Seattie      400.6 
Difference  favor  Seattle 

107 

99 

8 

91 

84 

7 

76 

69 

6 

64 

59 

5 

64 
50 

4 

64 
50 

4 

43 

40 

3 

82 

30 

2 

27 

25 

2 

21 
20 

1 

Freedom 

Tacoma 
Seattle 
Difference  favor   Seattle 

107 

99 

8 

91 

84 
7 

76 

69 

6 

64 

69 

5 

64 
50 

4 

54 
60 

4 

43 

40 

3 

32 

30 

2 

27 

26 

2 

21 
20 

1 

Plaza 

Tacoma    405.2 
Seattle 
Difference   favor  Seattle 

107 
99 

8 

91 

84 
7 

75 

69 

6 

64 
59 

6 

64 
60 

4 

64 

50 

4 

48 

40 

8 

82 

80 

2 

27 

25 

2 

21 
20 

1 

North   Pine 

Tacoma    409.1 

Seattle      412.6 

Difference   favor   Seattle 

107 
99 

8 

91 

84 
7 

75 

69 

6 

64 

69 

5 

64 
60 

4 

64 
60 

4 

43 

40 

8 

2 

27 

25 

2 

21 
20 

1 

RoMlia 

Tacoma    412.4 

Seattle      415.9 

Difference  favor  Seattle 

107 

99 

8 

91 

84 

7 

76 

69 

6 

64 

59 

6 

54 
50 

4 

54 
50 

4 

43 

40 

8 

82 

30 

2 

27 

26 

S 

21 
20 

1 
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DUtacces 

CUss 

Rates   per   One   Hundred   Pounds 

To 

From      Miles 

1 

2 

9 

4 

5 

A 

B 

C 

D 

K 

Broadview 

Tacoma    413.8 

SeatUe      417.3 

Difference   favor   Seattle 

107 
99 

8 

91 
84 

7 

75 

69 

6 

64 

59 

5 

54 
50 

4 

54 
50 

4 

43 

40 

8 

32 

30 

2 

27 

25 

2 

21 
20 

1 

Donaha* 

Tacoma    414.4 

Seattle      417.9 

Difference  favor  Seattle 

107 

99 

8 

91 
84 

7 

75 

69 

6 

64 

59 

5 

64 

50 

4 

54 
50 

4 

43 

40 

3 

32 
30 

2 

27 

25 

2 

21 
20 

1 

McCoy's 

Tacoma    417.6 

Seattle      421.1 

Difference   favor   Seattle 

107 

99 

8 

91 
84 

7 

75 

69 

6 

64 

59 

6 

64 
60 

4 

54 
60 

4 

43 

40 

3 

32 
30 

2 

27 

25 

2 

21 

20 

1 

Oakeidnk 

Tacoma    423.3 

Seattle      426.8 

Difference  favor  Seattle 

107 
99 

8 

91 

84 

7 

75 

69 

6 

64 

59 

5 

64 

50 

4 

64 

60 

4 

43 

40 

3 

32 

30 

2 

27 

25 

2 

21 

20 

1 

Kelly's 

Tacoma    426. 
Seattle      429.5 
Difference  favor  Seattle 

107 
99 

8 

91 

84 
7 

75 

69 

6 

64 

59 

5 

64 
60 

4 

64 
50 

4 

43 

40 

3 

32 

30 

2 

27 

25 

2 

21 
20 

1 

Belmont 

Tacoma    428.6 

Seattle      432.1- 

Difference   favor   Seattle 

107 
99 

8 

91 

84 
7 

75 

69 

6 

64 
69 

5 

64 
50 

4 

64 

60 

4 

43 

40 

3 

32 

30 

2 

27 

25 

2 

21 

20 

1 

Haysfielda 

Tacoma    432.1 

Seattle      435.6 

Difference  favor  Seattle 

107 

99 

8 

91 

84 

7 

75 

69 

6 

64 

59 

6 

54 

60 

4 

64 

50 

4 

43 

40 

3 

32 

30 

2 

27 

25 

2 

21 
20 

1 

Farmington 

Tacoma    434.1 

Seattle      437.6 

Difference  favor   Seattle 

107 
99 

8 

91 

84 
7 

75 

69 

6 

64 

69 

6 

54 
50 

4 

54 
60 

4 

43 

40 

8 

%2 

30 

2 

27 

25 

2 

21 

20 

1 

Eden 

Tacoma    4.'$2.9 

Seattle      436.4 

Difference  favor  Seattle 

107 
99 

8 

91 

84 
7 

75 

69 

6 

64 

59 

6 

54 

60 

4 

54 
50 

4 

43 

40 

3 

32 

30 

2 

27 

25 

2 

21 

20 

1 

Oarflrid 

Tacoma    435.1 

Seattle      438.6 

Difference  favor   Seattle 

107 
99 

8 

91 

84 

7 

75 

69 

6 

64 

59 

5 

64 
50 

4 

54 
60 

4 

43 

40 

3 

32 

80 

2 

27 

25 

2 

21 
20 

1 

Cedar  Creek 

Tacoma    438.7 

Seattle      442.2 

Difference  favor  Seattle 

107 

105 

2 

91 

89 
2 

76 
74 

1 

64 
63 

1 

64 

63 

1 

54 
53 

1 

43 

42 

1 

32 

32 

0 

27 
26 

1 

21 

21 

0 

Paloate 

Tacoma    444.7 

Seattle      448.2 

Difference  favor  Seattle 

107 

106 

2 

91 

89 

2 

75 
74 

1 

64 
63 

1 

54 
53 

1 

54 
53 

1 

43 
42 

1 

32 

32 

0 

27 
26 

1 

21 

21 

0 

Falton'a 

Tacoma    461.3 

Seattle      454.8 

Difference  favor  Seattle 

107 

105 

2 

91 

89 
2 

75 
74 

1 

64 
63 

1 

64 
63 

1 

64 
63 

1 

43 
42 

1 

32 

32 

0 

27 
26 

1 

21 

21 

0 

Whelaa 

Tacoma    4S6.1 

Seattle      459.6 

Difference   favor   Seattle 

107 

105 

2 

91 

HA 

2 

75 
74 

1 

64 
63 

1 

54 
53 

1 

54 
53 

1 

43 
42 

1 

32 

32 

0 

27 
26 

1 

21 

21 

0 

Pnllmaii  Spar 

Tacoma    4593 

Seattle      462.8 

Difference  ftivor  Seattle 

107 

105 

2 

91 

89 

2 

73 

74 

1 

64 
63 

1 

54 
63 

1 

54 
53 

1 

43 
42 

1 

32 

32 

0 

27 
26 

1 

21 

21 

0 

Pallman  Jet 

Tacoma    462.7 

Seattle      466.2 

Difference   favor   Seattle 

107 

105 

2 

91 

89 

2 

75 

74 

1 

64 
63 

1 

64 
53 

1 

54 
53 

1 

48 
42 

1 

32 

82 

0 

27 
26 

1 

21 

21 

0 

After  the  tarllT  schedule  had  been  put  in- 
to effect,  the  transportation  bureau  of  the 
Tacoma  Commercial  Club  complained  to  the 
Pnbllc  Service  Commission  concerning  It,  al- 
leging that  the  rates  prescribed  gave  an  un- 
doe  and  unreasonable  preference  and  advan- 
tage with  respect  to  the  transportation  of 
class  commodities  to  the  manufacturers,  Job- 
bere,  and  wholesale  dealers  of  Seattle  over 
like  manufacturers,  jobbers,  and  wholesale 
dealers  of  Tacoma.  A  citation  was  Issued 
to  the  railroad  company  directing  It  to  an- 
twer  the  complaint,  and  the;%after  a  hearing 
was  had,  which  resulted  In  an  order  directing 
tbat  the  class  rates  between  Seattle  and  Ta- 
coma, re8i)ectlvel7,  and  the  points  named  In 
the  foregoing  table  be  equalized,  so  that  the 
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class  rates  from  Tacoma  thereto  should  not 
be  greater  than  the  class  rates  thereto  from 
Seattle.  From  this  order,  an  appeal  was 
taken  to  the  superior  court  of  Pierce  county, 
where  the  order  was  affirmed.  The  present 
appeal  is  from  the  Judgment  of  the  last-named 
court  affirming  the  order. 

The  section  of  the  statute  upon  which  the 
Commission  based  its  order  Is  found  In  the 
Public  Service  Commission  Law,  and  reads 
as  follows:  "Sec.  21.  No  common  carrier 
shall  make  or  give  any  undue  or  unreason- 
able preference  or  advantage  to  any  person 
or  corporation  or  to  any  locality  or  to  any 
particular  description  of  traffic  in  any  respect 
whatsoever,  or  subject  any  particular  person 
or  corporation  or  locality  or  any  particular 
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descripUoQ  of  traiflc,  to  any  undue  or  un- 
reasonable prejudice  or  disadvantage  In  any 
respect  whatsoever."  Section  21,  Laws  1911, 
p.  555. 

The  aK)eUant  contends  that  this  section  la 
not  applicable  to  the  facts  shown  in  the  pres- 
ent record.  It  contends  that  the  prohibition 
therein  is  directed  against  undue  and  unrea- 
sonable preferences  and  advantages  to  one 
locality  over  another  voluntarily  and  wrong- 
fully given  by  the  carrier,  and  do  not  relate 
to  such  preferences  and  advantages  as  are 
forced  upon  the  carrier  in  the  necessary  com- 
petition for  business;  and  it  argues  that  its 
act  in  fixing  a  lower  class  rate  for  freight 
from  Seattle  to  the  points  named  in  Its  sched- 
ule than  It  granted  to  Tacoma  was  not 
voluntary  or  wrongful,  since  It  was  forced 
to  do  so  in  order  to  meet  the  schedule  of  a 
competing  carrier,  else  abandon  the  carrying 
business  to  the  points  named  for  freight 
originating  at  Seattle.  It  calls  attention, 
also,  to  the  fact  that  its  class  rates  as  fixed 
by  Its  schedules  are  within  the  maximum 
rates  permitted  by  the  Public  Service  Com- 
mission in  [ta  distributive  rate  order,  and 
that  they  are  not  by  the  complainants  con- 
tended to  be  other  than  Just  and  reasonable 
rates. 

In  support  of  its  contentions,  the  appelant 
cites  and  relies  chiefly  on  the  case  of  E^st 
Tenn.,  etc.,  Ry.  Co.  v.  Interstate  Com.,  181 
U.  S.  1,  21  Sup.  Ct  516,  45  L.  Ed.  719.  In 
that  case  It  appears  that  the  board  of  trade 
of  Chattanooga,  Tenn.,  a  chartered  corpora- 
tion, petitioned  the  Interstate  Commerce 
Commission  for  relief  under  the  act  to  regu- 
late commerce.  The  defendants  the  East 
Tennessee,  Virginia  &  Georgia  Railway  and 
numerous  other  rail  and  steamship  compa- 
nies were  alleged  to  be  common  carriers,  sub- 
ject to  the  act  to  regulate  comnlerce,  and 
engaged  in  the  transportation  of  freight  from 
Boston,  New  York,  Philadelphia,  Baltimore^ 
and  other  places  on  the  Eastern  seaboard  to 
Chattanooga,  Nashville,  and  Memphis,  in  the 
state  of  Tennessee,  and  that  they  conveyed 
freight  from  the  points  named  on  the  East- 
em  seaboard  through  and  beyond  Chattanoo- 
ga to  Nashville  and  Memphis  for  a  lesser 
rate  to  such  long  distance  points  than  was 
charged  by  them  for  like  freight  to  Chat- 
tanooga, the  shorter  distance.  This,  It  was 
averred,  was  in  violation  of  the  provisions 
of  the  commerce  act  prohibiting  a  greater 
charge  for  a  shorter  than  for  a  longer  haul, 
and  also  a  violation  of  the  further  provisions 
of  the  act  forbidding  the  giving  of  undue  and 
unreasonable  preferences.  The  defendants 
named  defended  on  the  ground  that  a  certain 
other  carrier  had  put  In  rates  to  NashvUle 
from  the  seaboard  points  named  which  were 
less  than  the  defendants'  rates,  and  that  they 
had  been  compelled  to  lower  their  own  rates 
to  that  point  in  order  to  participate  in  the 
Nashville  business.  The  Commission  held 
that  their  action  in  so  doing  was  In  violation 


of  the  commerce  act,  and  entered  an  order 
forbidding  the  defendants  to  charge  a  greater 
compensation   for   the   shorter   distance    to 
Chattanooga  than  was  charged  by  them  for 
the  longer  distances  to  Nashville  and  M'em- 
phis.    This  order  was  affirmed  in  the  Gircidt 
Court  of  the  United  States,  In  which  an  ac- 
tion was  begun  to  enforce  the  order  of  the 
Commission  (85  Fed.  107),  and  on  appeal  was 
affirmed  by  the  Circuit  Court  of  Appeals  for 
the  Sixth  Qrcuit  (99  Fed.  62,  39  C.  C.   A, 
413).    On  appeal  to  the  Supreme  Court,  how- 
ever, the  order  was  reversed,  on  the  groTind 
that  the  competition  complained  of  by   the 
defendants  justified  a  greater  charge  for  the 
shorter  than  the  longer  haul,  and  consequent- 
ly did  not  constitute  an  unlawful  discrimina- 
tion.   In  the  course  of  the  opinion  the  coart, 
after   reciting  the  arguments  used  by    the 
Commissioners  In  support  of  their  order,  and 
quoting  excerpts  from  the  earlier  cases  of  tlie 
Supreme  Court  thought  to   sustain  it,  used 
this  language: ."It  is  not  difficult  to  percdve 
the  origin  of  the  fallacy  upon  which  the  con- 
tention rests.     It  Is  found  In  blending  tbe 
third  and  fourth  sections  in  such  a  manner 
as  necessarily  to  destroy  one  by  the  other, 
instead  of  construing  them  bo  as  to  catise 
them  to  operate  harmoniously.    In  a  supposed 
case  when,  in  the  first  instance,  upon  an  is- 
sue as  to  a  violation  of  the  fourth  section  of 
the  act,  it  is  conceded  or  established  that  tbe 
rates  charged  to  the  shorter  distance  point 
are  Just  and  reasonable  in  and  of  themselves, 
and  it  Is  also  shown  that  the  lesser  rate 
Charged  for  the  longer  haol  is  not  wh(dly 
unremuneratlve,  and  has  been  forced  upon 
the  carriers  by  competition  at  th6  longer  dis- 
tance point.  It  must  result  that  a  discrimina- 
tion springing  alone  from  a  disparity  tn  rates 
cannot  be  held,  in  legal  eCCect,  to  be  the  volun- 
tary act  of  the  defendant  carriers,  and  as  a 
consequence  the  provisions  of  the  third  sec- 
tion of  the  act  forbidding  the  making  or  giv- 
ing of  an  undue  or  unreasonable  preference 
or  advantage  will  not  apply.    The  prohibition 
of  the  third  section,  when  that  section  is  con- 
sidered  in  Its  proper  relation,   is  directed 
against  unjust  discrimination  or  undue  pref- 
erence   arising    from     the    voluntary    and 
wrongful  act  of  the  carriers  complained  of 
as  having  given  undue  preference,  and  does 
not  relate  to  acts  the  result  of  conditions 
wholly  beyond  the  control  of  such  carriers. 
And  speblal  attention  wad  directed  to  this 
view  in  the  Behlmer  Case,  in  the  passage 
which    we   have    previously   excerpted.      To 
otherwise  construe  the  statute  would  involve 
a  departure  from  its  plain   language,  and 
would  be  to  confound  cause  with  effect    For, 
if  the  preference  occasioned  in  favor  of  a 
particular  place  by  competition  there  gives 
rise  to  the  right  to  charge  the  lesser  rate 
to  that  point.  It  cannot  be  that  the  availing  of 
this  right  is  the  cause  of  the  preference;  and 
especially  is  this  made  clear  in  the  case  sup- 
posed, since  it  is  manifest  that  forbidding  the 
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carrier  to  meet  the  competition  would  not  re- 
moTe  the  discrimination.  The  only  principle 
by  which  it  la  possible  to  enforce  the  whole 
statute  is  the  construction  adopted  by  the 
previous  oiduions  of  this  conrt;  that  Is,  that 
competition  which  is  real  and  substantial, 
and  exercises  a  potential  influence  on  rates 
to  a  particular  point,  brings  Into  play  the 
dissimilarity  of  circumstance  and  condition 
provided  by  the  statute,  and  Justifies  the  les- 
iier  charge  to  the  more  distant  and  competl- 
tire  point  than  to  the  nearer  and  noncom- 
petitive place,  and  that  this  right  is  not  de- 
stroyed by  the  mere  fact  that  incidentally  the 
lesser  charge  to  the  competltiTe  point  may 
seemingly  give  a  preference  to  that  point,  and 
the  greater  rate  to  the  noncompetitive  point 
may  apparently  engender  a  discrimination 
against  it.  We  say  seemingly  on  the  one 
hand  and  apparently  on  the  other,  because  in 
the  supposed  cases  the  preference  is  not 
•undue'  or  the  discrimination  'unjust.'  This 
is  clearly  so  when  it  Is  considered  that  the 
lesser  charge  upon  which  both  the  assump- 
tion pf  preference  and  discrimination  Is  predi- 
cated is  sanctioned  by  the  statute,  which 
causes  the  competition  to  give  rise  to  the 
right  to  make  snch  lesser  charge.  Indeed, 
the  findings  of  fact  made  by  the  Commis- 
sion in  this  case  leave  no  room  for  the  con- 
tention that  either  undue  preference  In  favor 
(tf  Nashville  or  unjust  discrimination  against 
Chattanooga  arose  merely  from  the  act  of  the 
carriers  in  meeting  the  competition  existing 
at  NasbvlUe.  The  Commission  found  that, 
if  the  defendant  carriers  bad  not  adjusted 
their  rates  to  meet  the  competitive  condi- 
tion at  Nashville,  the  only  consequence  would 
have  been  to  deflect  the  traffic  at  the  rednced 
rates  over  otber  lines.  From  this  it  follows 
that,  even  although  the  defendant  carriers 
had  not  taken  the  dissimilarity  of  circum- 
stance and  condition  into  view,  and  had  con- 
tinued their  rates  to  NashvUle  Just  as  if  there 
had  been  no  dissimilarity  of  circumstance 
and  condition,  the  preference  In  favor  of 
Nashville  growing  out  of  the  conditions  there 
existing  would  have  remained  In  force,  and 
hence  the  discrimination  which  thereby  arose 
against  Chattanooga  would  have  likewise 
continued  to  exist  In  other  words,  both 
Nashville  and  Chattanooga  would  have  been 
exactly  In  the  same  position  If  the  long  and 
short  haul  clause  had  not  been  brought  into 
play." 

It  has  seemed  to  us,  however,  that  this 
case  is  not  in  point  on  tbe  question  now  be- 
fore us.  In  the  first  place  it  will  be  observ- 
ed from  the  language  of  the  opinion  that  the 
decision  is  made  to  rest  largely,  if  not  en- 
tirely, on  that  clause  of  the  long  and  short 
haul  section  of  the  commerce  act  confining 
the  operation  of  the  section  to  hauls  "under 
substantially  similar  circumstances  and  con- 
ditions," which  has  since  been  eliminated  by 
an  amendment  to  the  act,  and  which  never 
had  any  place  in  the  similar  section  contain- 
ed in  our  own  act.   The  change  in  the  statute 


in  this  respect  was  material.  As  tlie  statute 
read  at  the  time  of  the  decision,  greater 
compensation  for  shorter  than  longer  hauls 
were  prohibited  only  in  cases  where  the  cir- 
cumstances and  conditions  were  substantially 
similar;  now  such  charges  were  prohibited 
under  all  drcomstances  and  conditions,  ex- 
cept where  specially  permitted  by  the  Com- 
mission. This,  it  seems  to  us,  is  sufficient 
in  Itself  to  render  it  doubtful  whether  the 
court  would,  should  a  similar  question  be 
presented  to  it  for  adjudication,  regard  the 
decision  as  authority  upon  the  question.  In 
the  second  place  the  facts  of  the  cases  are 
not  the  same.  In  that  case  all  shippers  of 
freight  were  treated  alike ;  all  could  ship  to 
Chattanooga  at  one  price,  and  all  to  Nash- 
ville at  one  price,  the  oonsnmer  only  to  be  of  • 
fected  because  of  the  Iiij^er  rate  to  Chat- 
tanooga than  to  NashvlUe.  In  the  case  be- 
fore ns  the  discrimination  is  made  at  the 
point  of  origin  of  the  shipment,  and  is  made 
between  shippers  of  freight  shipping  wholly 
over  the  lines  of  the  company  making  the 
discrimination,  where  the  distances  are  prac- 
tically the  same,  and  where  no  structural,  op- 
erative, or  other  conditions  intervene  wliich 
make  the  cost  of  liaul  greater  from  the  one 
point  than  from  the  other. 

We  think,  therefore,  that  we  may  treat  the 
question,  then,  as  one  of  first  Impression, 
and,  doing  so,  it  remains  to  inquire  whether 
there  is  a  just  cause  for  the  discrimination 
of  which  complaint  is  made.  By  the  section 
of  the  Public  Service  Commission  Iaw  above 
quoted,  carriers  are  forbidden  to  make  or 
give  undue  or  unreasonable  preferences  or 
advantages  to  any  person,  or  to  any  locality, 
or  to  any  particular  description  of  traffic. 
This  means  that  a  conununlty  is  entitled  to 
something  more  at  the  hands  of  the  carrier 
than  a  mere  reasonable  rate,  for  rates  must 
not  only  be  reasonable  in  and  of  themselves, 
but  they  must  be  relatively  reasonable;  the 
duty  imposed  is  to  give  equal  treatment  to 
all  sIiippeiB,  whatever  their  relative  situa- 
tion, so  long  as  the  differences  do  not  an-! 
equally  affect  the  carrier.  Carriers  are  not, 
of  coarse,  compelled  to  equalize  natural  dis- 
advantages, such,  for  example,  as  arise  from 
unequal  length  of  haul,  cost  of  production 
of  the  articles  shipped,  or  the  like;  the  pro- 
hibition only  militates  against  discrimina- 
tion where  the  conditious  are  like  or  similar. 
As  we  have  said,  there  is  no  structural  or 
operative  differences  wlilch  would  favor  a 
haul  from  Seattle  to  the  shlpidng  points 
named  over  a  haul  from  Tacoma  to  the  same 
points.  Indeed,  the  differences,  if  any  exist, 
lie  in  favor  of  Tacoma,  as  the  haul  from  that 
place  to  the  points  named  Is  slightly  less  in 
distance  than  is  the  haul  from  Seattle.  The 
claim  of  right  made  by  the  appellant  to 
make  a  less  rate  from  Seattle  to  these  points 
than  is  made  from  Tacoma  rests  entirely  on 
the  fact  that  a  competitor  had  made  such  a 
less  rate,  and  that  it  was  compelled  to  meet 
this  rate,  or  else  lose  the  traffic  origl^f^lng        t 
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at  that  point  Is  this  reason  sufficient? 
Aside  from  the  general  question,  it  seems  to 
us  that  the  record  demonstrates  that  In  the 
particular  case  It  Is  not  Were  the  city  of 
Seattle,  a  city  of  minor  importance  as  a 
manufacturing  and  distributing  point  and 
its  shipments  Inconsequential,  there  would 
doubtless  be  some  merit  In  the  claim.  But 
the  contrary  is  the  fact  The  record  made  by 
the  Commission  abundantly  shows  that  Se- 
attle Is  one  of  the  principal  distributing 
points  on  the  Northwest  coast  and  that  its 
manufacturers  and  jobbers  enter  Into  active 
competition  with  the  manufacturers  and  Job- 
bers of  Xacoma  and  elsewhere  for  the  trade 
of  the  markets  named.  The  record  shows, 
also,  that  the  commodities  usually  carried 
under  class  rates  are  handled  by  the  Jobbers 
and  manufacturers  at  a  close  margin  of 
profit,  and  that  the  differential  in  rates  made 
in  this  Instance  is  sufficiently  great  to  drive 
the  Tacoma  Jobbers  and  manufacturers  from 
these  markets  named.  This  being  true,  the 
appellant  railway  can  derive  no  profit  be- 
cause of  the  higher  rate  from  Tacoma.  It 
wUl  still  do  the  hauling  on  this  class  of 
goods  at  Seattle  rate;  but  it  will  haul  all 
of  them  from  Seattle,  Instead  of  dividing  the 
haul  between  the  two  cities  as  it  had  for- 
merly done.  This  is  discrimination  without 
Justification,  and  is  both  unreasonable  and 
unlawful. 

But  we  think  a  Judgment  affirming  the 
Commission's  order  may  rest  on  broader 
grounds.  We  think  the  section  of  the  stat- 
ute forbidding  a  carrier  from  giving  undue 
and  unreasonable  preferences  or  advantages 
to  persons,  localities,  or  particular  descrip- 
tions of  traffic  must  apply  in  all  instances 
where  no  transportation  differences  inter- 
vene, regardless  of  the  question  whether  the 
person,  locality,  or  description  of  traffic  is 
affected  by  the  competition  of  a  rival  car- 
rier or  not  If,  to  take  the  present  instance, 
the  Northern  Pacific  Railway  Company  may 
lawfully  discriminate  between  Seattle  and 
Tacoma  in  its  freight  charges  between  these 
points  and  the  points  of  consumption,  it  may 
on  the  same  principle  lawfully  discriminate 
between  shipments  originating  wholly  in  Se- 
attle. It  may  make  one  rate  for  a  Seattle 
shipper  whose  shipping  warehouse  Is  acces- 
sible to  the  Great  Northern  Railway  Com- 
pany, and  another  and  higher  rate  to  the 
same  point  for  a  shipper  whose  warehouse 
is  not  so  accessible.  And  since  the  rates  of 
its  rival  are  alone  to  be  considered,  no  rea- 
son can  be  suggested  why,  under  the  same 
rule,  varying  rates  for  different  shippers 
might  not  be  made  owing  to  the  accessibility 
of  the  point  of  origin  of  the  shipment  to  the 
rival  railway  company's  lines.  It  seems  to  us 
that  this  cannot  be  the  purport  of  the  legis- 
lative enactment  The  only  alternative  rule, 
then,  is  to  require  equal  treatment  for  all  per- 
sons,  localities,   and   descriptions  of  traffic 


whose  relations  to  the  shipping  carrier  are 
like  and  similar.  The  order  of  the  Commission 
in  the  case  before  us  exacts  no  more  tban 
this,  and  should  be  affirmed. 
It  will  be  so  ordered. 

CROW,   C.  X,  and  llAIN,   EVLIS,   and 
MORRIS,  JJ.,  concur. 


SEYMOUR  T.  JAPFB. 
(Supreme  Court  of  Washington.    Feb.  6,  1014.) 

Vendor  and  Pubchaseb  (J  351*)— Contkaot 

—Vendor's  Bbeach— Dauagbs. 

Where  a  vendor  is  unable  to  make  a  con- 
veyance through  failure  of  title,  but  without  any 
intentional  fault  or  wrongdoing,  the  purchaaer 
cannot  recover  damages  for  loss  of  his  bargain, 
but  the  measure  of  his  damages  is  the  purchase 
money  paid,  it  any,  with  interest  or  nominal 
damages  where  no  payments  have  been  made. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  if  1017,  1047-1058;  Dec 
Dig.  {  351.*] 

Department  1.  Appeal  from  Superior 
Court  Pierce  County;  Mitchell  Gllllam, 
Judge. 

Action  by  William  W.  Seymour  against 
Joseph  h.  Jaffe.  Judgment  for  plaintiff  for 
less  than  the  relief  demanded,  and  he  ap- 
peals.   Affirmed. 

T.  L.  Stiles,  of  Tacoma,  for  appellant  C. 
H.  Winders,  of  Seattle,  for  respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  breach  of  a  contract 
to  convey  real  estate,  and  to  recover  certain 
sums  paid  upon  the  purchase  price  and  for 
taxes.  Prior  to  September  7,  1907,  Lools 
Jaffe  died  testate,  seised  of  certain  real  es-. 
tate.  He  left  surviving  him  his  wife,  Johan- 
na Jaffe,  who  was  named  as  executrix  of  Ills 
will,  and  eight  children,  one  of  whom  Is  the 
defendant,  Joseph  L.  Jaffe.  On  or  about  the 
date  above  mentioned  the  plaintiff,  through 
an  agent  sought  to  purchase  this  real  es- 
tate from  the  defendant  The  agent  was  ad- 
vised by  the  defendant  that  the  property  be- 
longed to  his  father's  estate,  but  believing 
that  he  had  authority  from  his  mother  and 
brothers  and  sisters  to  contract  for  the  sale 
thereof,  on  that  date  contracted  in  writing 
for  a  consideration  of  $1,800  to  sell  and  con- 
vey to  the  plaintiff,  by  a  good  and  sufficient 
deed  fr^  and  clear  of  all  incumbrances  and 
taxes,  the  property.  The  plaintiff  paid  to 
the  defendant  upon  the  purchase  price  the 
sum  of  $300.  It  was  understood  that  a  deed 
for  the  premises  should  be  procured  as  soon 
as  practicable.  The  will  of  Louis  Jaffe  had 
not  at  this  time  been  admitted  to  probate. 
Thereafter  the  defendant  procured  from  Jo- 
hanna Jaffe,  who  was  executrix,  a  deed  to 
the  premises,  and  tendered  it  to  the  plain- 
tiff, who  refused  to  accept  the  same.  There- 
after the  will  was  admitted  to  probate,  and 
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the  estate  duly  administered  and  settled.  A 
final  decree  of  dlstrlbatlon  was  entered  on 
Xovember  13,  1009,  wherein  It  was  adjudged 
that  the  real  estate  was  the  community  prop- 
erty of  the  deceased  and  Johanna  Jaffe,  Ms 
wife ;  that  she  was  the  owner  of  an  undivid- 
ed one-half  thereof,  as  her  community  inter- 
est, and,  as  devisee,  was  entitled  to  have, 
hold,  and  enjoy  the  remaining  half  thereof 
during  her  natural  life,  subject  to  the  pay- 
ment of  a  certain  life  annuity  In  the  sum  of 
$100.  Thereupon  the  defendant  procured 
from  Johanna  JafFe  a  deed,  in  her  own  name, 
for  the  premises,  In  which  he  himself  Joined, 
and  in  good  faith  endeavored  to  procure  the 
execution  of  a  deed  by  the  other  children, 
but  they  refused  to  Join  in  the  conveyance. 
The  annuitant  was  still  living,  and  the  annui- 
ty was  not  extinguished.  The  defendant  ten- 
dered this  deed  to  the  plaintiff,  which  was  re- 
fused as  not  complying  with  the  contract 
The  plaintiff  at  all  times  was  ready,  able,  and 
willing  to  pay  the  balance  of  the  purchase 
price  for  the  premises.  In  accordance  with 
the  terms  of  the  contract  he  paid  the  taxes 
apon  the  real  estate  for  the  years  1907,  1908, 
1909,  and  1910,  amounting  to  $230.7a  On  the 
date  of  the  contract  the  premises  were 
heavily  timbered,  having  thereon  about 
6,000,000  feet  of  merchantable  timber,  of  the 
then  value  of  about  $3,200.  The  cause  was 
tried  to  the  court  without  a  Jury.  The  court, 
in  substance,  found  the  facts  as  stated,  and 
thereupon  concluded  that  the  plaintiff  was 
entitled  to  recover  the  amounts  paid  on  the 
purchase  price  and  for  taxes,  with  interest 
thereon,  and  costs,  but  was  not  entitled  to 
any  sum  for  the  loss  of  his  bargain  through 
the  defendant's  failure  to  convey  the  land. 
Judgment  was  accordingly  entered  for  the 
total  earn  of  $667.92.  The  plaintiff  has  ap- 
pealed, claiming  that  from  the  findings  made 
it  appears  that  he  has  suffered  damage  in 
the  sum  of  $1,400  for  the  loss  of  his  bargain, 
and  that  he  is  therefore  entitled  to  a  Judg- 
ment in  the  sum  of  $2,067.92. 

The  cause  is  here  to  be  considered  upon 
the  findings  of  fact  and  the  Judgment  No 
statement  of  facts  has  been  filed  in  this  court 
The  sole  question  is  whether  the  appellant 
is  entitled  to  recover  in  addition  to  the  sums 
paid  on  the  purchase  price  and  for  taxes, 
with  interest  damages  on  account  of  the 
loss  of  his  bargain. 

By  repeated  decisions  It  has  become  the 
settled  doctrine  of  this  court  that  where  a 
person  contracts  to  sell  real  property,  and  is 
unable  to  make  the  conveyance  through  fail- 
ure of  title,  the  measure  of  damages  Is  the 
purchase  money  paid,  with  interest,  or  nom- 
inal damages  where  no  payments  have  been 
made;  provided,  that  such  vendor  acts  in 
good  faith  in  the  transaction,  and  without 
intentional  fault  or  wrongdoing.  Morgan  v. 
BeU,  3  Wash.  564,  28  Pac.  925,  16  L.  R.  A. 
614 ;  West  Coast  etc.,  Co.  v.  West  Coast  Imp. 
Co.,  31  Wash.  610,  72  Pac.  455;    Babcock  v. 


Urquhart,  53  Wash.  174,  101  Pac.  713 ;  Cros- 
by V.  Wynkoop,  66  Wash.  476,  106  Paa  175. 

In  the  present  case  it  is  apparent  that  the 
respondent  acted  in  good  faith  both  in  enter- 
ing into  the  contract  and  in  endeavoring  to 
have  it  performed.  There  is  no  showing  of 
intentional  fault  or  wrongdoing.  We  think 
the  case  falls  within  the  rule  announced  in 
the  cases  cited. 

The  Judgment  will  be  aflSrmed. 

CROW,  0.  J.,  and  CHADWICK,  BI-LIS, 
and  OOSE,  JJ.,  concur. 


STATTE  ex  rel.  PBABODT  ▼.  SUPERIOR 
COURT  FOR  KING  COUNTY  et  al. 

(Supreme  Court  of  Washington.    Jan.  28. 1914.) 

1.  Eminent  Domain  (|  47*)— Pbopebty  Sub- 
JBOT  TO  Appbopbiation— Pbopebty  Devot- 
ed to  Public  Use. 

Rem.  &  Bal.  Code,  |  8005,  providing  that 
any  incorporated  dty  may  condemn  and  pur- 
chase or  lease  street  railways  within  its  limits, 
and  control  the  use  and  operation  thereof,  and 
regulate  and  control  the  fares  to  be  charged 
thereon,  authorizes  the  condemnation  of  rail- 
ways in  active  operation  together  with  their 
franchises. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  107-120;  Dec.  Dig.  i  47.*] 

2.  Eminent  Domain  ({  47*)— Pbofebtt  Sub- 
ject TO  Appbopbiation. 

Rem.  &  BaL  Code,  t  8005,  authorizing  cities 
to  condemn  cable,  electric,  and  otlier  railways 
within  their  limits,  authorizes  the  condemnation 
of  the  portion  of  a  railway  operated  as  a  unit 
lying  within  the  city,  though  the  portion  without 
the  city  is  thereby  damaged;  since  an  express 
grant  of  power  carries  with  it  all  incidental 
powers  necessary  to  render  operative  such  ex- 
press grant 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  S|  107-120;   Dec.  Dig.  |  47.*] 

3.  Eminent  Domain  (|  138*)— Compensation 

— INJCET  TO   PBOPEBTT   NOT  TAKEN. 

Where  the  portion  of  an_  electric  railway 
operated  as  a  unit  lying  within  a  city  is  con- 
demned by  the  city,  the  railway  company  is 
entitled  to  compensation  for  damages  done  to 
the  portion  of  its  road  lying  without  the  city 
by  such  taking. 

[EM.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  370;   Dec.  Dig.  %  138.*] 

4.  Ejunent  Domain  (|  69*)— Compensation— 
Constitutionai,  Pbovibions. 

An  ordinance  submitted  to  the  voters  for 
approval  provided  for  the  construction  of  a 
municipally  owned  street  railway  and  for  the 
condemnation  of  any  existing  electric  railway 
necessary  as  a  part  of  the  railway  system  to  be 
constructed,  and  that  if  the  main  portion  of 
any  existing  electric  railway  should  be  acquired 
and  any  remaining  portion  unacquired,  and 
which  would  be  rendered  less  valuable  if  sep- 
arated from  the  main  portion,  the  board  of  pub- 
lic works  might  grant  running  rights  for  cars 
to  or  from  such  unacquired  portion  over  any 
necessary  city  tracks,  in  the  manner  prescribed 
in  the  city  charter  for  the  use  of  common-user 
tracks.  An  ordinance  subsequently  passed  di- 
rected the  condemnation  of  a  railway  company's 
proper^  within  the  city  limits  including  its 
tracks,  rolling  stock,  and  franchises,  except  as 
set  forth  in  the  following  section,  which  pro- 
vided that  the  board  of  public  works  should 
grant  to  the  company  for  the  remaining  portion 
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of  its  r&llway  outside  the  city  limits  running 
rights  over  toe  system  thereby  condemned,  in 
the  manner  prescribed  in  the  city  charter  for 
the  use  of  common-user  tracks.  The  charter 
provided  that  common-nser  trackage  facilities 
should  be  required  in  all  franchises  to  be  avail- 
able for  other  franchise  grantees  and  for  the 
city  itself  upon  contribution  of  a  fair  propor- 
tion of  the  coat  and  maintenance  expense.  Held, 
that  the  ordinances  merely  made  the  city  sub- 
ject to  the  provision  of  the  charter  as  to  common- 
user  rights  the  same  as  privately  owned  street 
railways,  and  did  not  authorize  the  board  of 
public  works  to  tender  such  rights  to  the  rail- 
way company  to  reduce  its  damages  from  the 
condemnation,  and  were  not  invalid  as  provid- 
ing for  compensation  in  something  other  than 
money  in  violation  of  Const,  art.  1,  |  16. 

\JMi.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  H  lTl-179:   Dec.  Dig.  {  69.*] 

6.  EiuNKNT  Domain  (|  69*)— Compensation— 

CONSTITDTIONAI,   PBOVISIONS. 

If  an  ordinance  for  the  construction  of  a 
municipally  owned  street  railway,  and  an  ordi- 
nance providing  for  the  condemnation  of  the 
entire  pro_perty  of  the  railway  company  within 
the  city  limits,  were  intended  to  authorize  the 
board  of  public  words  to  tender  running  rights 
over  the  tracks  condemned  for  the  portion  of 
the  railway  outside  the  city  limits,  under  a  pro- 
vision of  the  charter  that  common-user  trackage 
facilities  shonld  be  required  in  all  franchises  to 
be  available  for  other  franchise  grantees  upon 
contribatton  towards  the  cost  and  maintenance 
expense,  for  the  purpose  of  reducing  the  com- 
pensation for  the  property  condemned,  they 
violated  Const  art  1,  f  16,  requiring  fuU  com- 
pensation for  proper^  condemned  to  be  made 
in  money. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  (S  171-179;   Dec.  Dig.  f  69.»] 

6.  Eminent  Domain  (J  171*)— Pboceedinos 
TO  Take  Pbopebtt-Jnabiutt  to  Aobee 
with  Owneb. 

Where  an  ordinance  for  the  construction 
of  a  municipally  owned  street  railway  pro- 
vided that  if  any  existing  railway  were  neces- 
sary '  as  a  part  thereof  it  should  be  appraised 
at  a  fair  valuation  by  the  board  of  public  works 
and  the  result  certified  to  the  owner  of  the  rail- 
way as  the  amount  to  be  paid  to  it  for  convey- 
ance of  the  property,  and  that  failure  to  accept 
the  appraisal  within  60  days  or  to  present  a 
counter  proposal  or  corrected  an>raisal  which 
should  be  deemed  satisfactory  by  the  board  of 
public  works  should  be  considered  as  a  rejec- 
tion of  such  appraisal,  whereupon  proceedings 
to  condemn  the  proj^rty  might  be  authorized, 
and  upon  the  submission  of  the  appraisal  so 
made  the  railway  company,  instead  of  making 
any  objection  to  the  appraisal  as  not  made  in 
good  faith,  refused  to  sell  the  property,  but  of- 
fered to  enter  into  agreement  by  which  the  city 
should  acquire  running  rights  over  the  company's 
tracks,  it  could  not  thereafter  complain  that 
the  appraisal  submitted  was  not  made  in  good 
faith. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i§  468,  469;  Dec.  Dig.  | 
171.*] 

7.  MUNICIPAB  COBPOBATIONS  (J  110*)— OBDI- 
NANCES — PDBLICATION. 

Seattle  Charter,  art.  4,  {  17,  requiring  all 
ordinances  to  be  published  at  least  once  in  the 
city  official  newspaper  within  three  days  after 
they  become  a  law,  is  directory  and  sufficiently 
complied  with  by  publishing  them  within  a  rea- 
sonable time,  and  hence  an  ordinance  passed 
October  13th  was  not  void  because  not  published 
until  October  19tb. 

[E>d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig,  |S  239-244 ;  Dec.  Dig. 
f  llO.*] 


8.  MtJNICIPAI,  COBFOBATIONS  (i  ?T9*)— Mr- 
NICIPAL  RaILBOAD  —  CONSTBUCTION  —  SUB- 
MISSION OF  Questions  ob  Pbopositions. 

Where  an  ordinance  providing  for  the  con- 
struction of  a  municipal  electric  railway  provid- 
ed for  the  submission  of  the  plan  proposed  to 
the  voters  at  a  special  election  to  be  held  on  the 
same  day  as  a  general  city  election  and  that  a 
condensed  statement  of  the  plan  should  be 
printed  upon  the  official  ballot  the  printing  of 
such  condensed  statement  on  a  ballot  separate 
from  the  general  election  ballot  did  not  affect 
the  validity  of  the  submission,  since  the  election, 
though  held  on  the  same  day  as  the  general  elec- 
tion and  by  the  same  officers,  was  a  special  elec- 
tion and  the  laws  relating  to  the  form  of  the 
ballot  at  a  general  election  were  not  mandatory, 
and  the  statutes  not  specifically  indicating  the 
procedure,  a  fair  expression  of  the  popular  will 
manifested  by  the  voters  was  effective. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  738;  Dea  Dig.  S 
279.*] 

9.  constitutionai,  ijaw  (§{  118,  227,  280*) — 
Constitutional  Pbovisions. 

The  provisions  of  the  federal  Constitntion 
prohibiting  laws  impairing  the  obligation  of 
contracts,  depriving  persons  of  life,  liberty  and 
property  without  due  process  of  law,  or  denying 
the  equal  protection  of  the  laws,  do  not  prevent 
the  Legislature  authorizing  a  city  to  condemn 
electric  railway  franchises  granted  bv  the  state, 
as  it  has  done  by  Rem.  &  Bal.  Code,  {  8005. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  C«nt  Dig.  Si  287,  877-890;  Dec.  Dig. 
{{  118,  227,  280.ri 

10.  Eminent  Domaiit  ({  177*)- Pboceedinqb 
TO  Take  Pbopebtt— fabties. 

In  a  proceeding  by  a  city  to  condemn  an 
electric  railway  as  a  part  of  a  municipally 
owned  railway,  receivers  of  the  railway  com- 
pany's property  who  were  in  actual  i>osses8ion 
thereof  were  necessary  parties  nnder  Rem.  4b 
Bal.  Code.  |  7771,  requiring  the  petition  in  an 
eminent  domain  proceeding  by  a  city  to  con- 
tain the  names  of  the  owners  and  occupants  of 
the  property  to  be  taken  or  damaged ;  they  not 
being  mere  lienholders. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §{  478,  480,  481,  483,  485; 
Dec  Dig.  8  ITT?] 

En  Banc.  Writ  of  review  by  the  State,  on 
the  relation  of  Augustus  S.  Peabody,  trustee, 
against  the  Superior  Court  for  King  County 
and  Mitchell  Gilliam,  Judge,  to  review  pro- 
ceeding by  the  City  of  Seattle  against  Augus- 
tus S.  Peabody,  trustee,  and  others,  to  con- 
demn certain  property  of  the  Seattle,  Renton 
&  Southern  Railway  Company.  Reversed 
and  remanded,  with  directions. 

Donworth  tc  Todd,  of  Seattle,  for  relator. 
Jas.  R  Bradford  and  Howard  M.  Findley, 
both  of  Seattle,  for  respondent 

FCLLERTON,  J.  This  iB  a  writ  ot  review 
sued  out  of  this  court  by  the  relator,  Augus- 
tus S.  Peabody,  to  review  an  order  of  the 
superior  court  of  King  county  entered  in  a 
proceeding  brought  by  the  dty  of  Seattle 
to  condemn  for  municipal  purposes  certain 
of  the  railway  property  of  the  Seattle,  Ren- 
ton &  Southern  Railway  Company.  The 
relator  questions  the  power  of  the  city  to 
condemn  the  property  sought  to  be  acquired, 
as  well  as  the  procedure  pursued  in  its  at- 
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tempted  acquisition,  and  to  an  understanding 
of  the  questions  Involved  a  somewhat  extend- 
ed statement  of  the  matters  shown  In  the  rec- 
ord is  necessary. 

The  grant  of  power  on  which  the  city  re- 
lies to  maintain  the  proceedings  Is  found  In 
the  legislative  act  of  March  17,  1909,  com- 
monly known  as  the  public  utilities  act  (Laws 
of  1909,  p.  580 :  Rem.  &  BaL  Ck>de,  H  8005- 
SOlO);  the  applicable  part  thereof  reading 
as  follows:  "That  any  Incorporated  dty  or 
town  within  the  state  be,  and  Is  hereby,  au- 
thorized to  construct,  condemn  and  purchase, 
purchase,  acquire,  add  to,  maintain,  operate 
or  lease  cable,  electric  and  other  railways 
within  the  limits  of  such  dty  or  town  for  the 
transportation  of  freight  and  passengers 
above,  upon  or  underneath  the  ground,  with 
fuU  authority  to  regulate  and  control  the  use 
and  operation  thereof,  and  to  fix,  alter,  regu- 
late and  control  the  fares  and  rates  to  be 
charged  thereon.  •  •  » >'  Another  section 
of  the  act  provides  that  whenever  the  dty 
council,  or  other  corporate  authorities  of  any 
such  dty  or  town,  shall  deem  It  advisable 
that  the  dty  or  town  of  which  they  are  of- 
ficers shall  acquire  the  public  utility  above 
mentioned,  they  shall  provide  therefor  by 
ordinance,  which  ordinance  shall  specify  and 
adopt  the  system  or  plan  proix>sed,  and  de- 
clare the  estimated  cost  thereof  as  near  as 
may  be,  and  the  same  shall  be  submitted  for 
ratification  or  rejection  to  the  qualified  vot- 
ers of  the  dty  at  a  general  or  spedal  elec- 
tioa  It  is  also  provided  that,  if  a  general 
Indebtedness  is  to  be  Incurred  in  the  acquisi- 
tion of  the  utility  so  provided  for,  the  terms 
of  such  indebtedness  shall  likewise  be  sub- 
mitted to  the  qualified  voters  at  such  election 
for  ratification  or  rejection.  Elsewhere  the 
statute  provides  a  procedure  for  the  acquir- 
ing of  property  necessary  to  be  taken  in  ordier 
to  construct  and  put  in  operation  the  desired 
utility.  It  is  provided  that.  If  It  Is  necessary 
to  condemn  land  or  other  property  for  such 
purpose,  the  dty  shall  provide  therefor  by 
ordinance,  and  shall  cause  a  petition  to  be 
filed  in  the  superior  court  of  the  county  in 
which  sudi  dty  Is  situated,  In  the  name  of 
the  city,  praying  that  the  Just  compensation 
to  be  made  for  the  property  to  be  taken  or 
damaged  for  the  purposes  specified  in  the 
ordinance  be  ascertained  by  a  Jury  or  by  the 
court  in  case  a  Jury  be  waived.  It  is  also 
provided  that:  "Such  petition  shall  contain 
a  copy  of  said  ordinance,  certified  by  the 
derk  under  the  corporate  seal,  a  reasonably 
accurate  description  of  the  lots,  parcels  of 
land  and  property  which  shall  be  taken  or 
damaged,  and  the  names  of  the  owners  and 
occupants  thereof  and  of  persons  having  any 
Interest  therein,  so  far  as  known,  to  the  of- 
ficer filing  the  petition  or  appearing  from 
tbe  records  in  the  office  of  the  county  Audi- 
tor."   Section  7771,  Rem.  &  Bal.  Code. 

On  January  9,  1911,  tbe  dty  coundl  of  the 
city  of  Seattle  passed  an  ordinance  adopting 
a  system  and  plan  for  a  munidpally  owned 


street  railway.  Generally  described,  the  line 
projected  began  at  the  southerly  boundary 
of  the  dty  and  ran  from  thence  in  a  north- 
westerly direction  to  tbe  business  section  of 
the  dty,  and  from  thence  continued  in  a 
northwesterly  direction  to  the  northerly 
boundary  thereof.  From  Its  beginning  iMlnt 
to  the  business  section  of  the  city  it  follows 
the  route  of  the  railway  owned  and  operated 
by  the  Seattle,  Renton  &  Southern  Railway 
Company.  The  ordinance  specifically  pro- 
vides : 

"Wherever  any  portion  of  the  routes  here- 
inbefore designated  is  found  to  be  occupied 
by  any  existing  electric  railway,  private 
owned  right  of  way,  track  or  tracks,  or  any  of 
the  facilities  or  appurtenances  used  in  the 
operation  of  the  same,  and  such  right  of  way, 
tracks,  fadliUes  and  appurtenances,  or  any 
of  than,  are  in  the  Judgment  of  the  board  of 
public  works  suitable  and  necessary  for  use 
as  part  of  the  electric  railway  system  or 
plan  hereinbefore  spedfied  and  adopted,  the 
same  shaU  be  appraised  at  a  fair  and  Just 
valuation  by  the  board  of  public  works,  wUch 
shall  employ  expert  assistance  in.sudi  ap- 
praisal as  may  be  necessary.  A  similar,  but 
separate  appraisal  shall  likewise  be  made 
of  any  cars  or  other  equipment  which  may 
then  be  In  use  for  the  operation  of  any  such 
existing  electric  railway,  and  of  any  sites 
and  structures  used  for  housing,  repairing 
and  maintaining  said  equipment,  so  far  as 
any  such  equipment,  sites,  or  structures  shall 
in  tbe  Judgment  of  the  board  of  public 
works  be  suitable  and  necessary  for  use  as 
part  of  the  electric  railway  system  or  plan 
herdnbefore  specified  and  adopted.  The  re- 
sult of  such  appraisal  shall  thereupon  be 
certified  to  the  owner  of  any  such  existing 
electrical  railway  property  for  his  or  its  con- 
sideration and  acceptance  of  said  appraisal, 
as  the  amount  to  be  paid  to  and  accepted  by 
said  owner  for  conveyance  of  said  property, 
or  any  jwrtion  thereof,  before  the  dty  of 
Seattle  shall  take  possession  of  the  same. 
Failure  by  said  owner  to  accept  said  ap- 
praisal within  sixty  (60)  days,  or  within  said 
period  to  present  a  counter  proposal  or  cor- 
rected appraisal  which  shall  upon  reconsider- 
ation be  deemed  satisfactory  by  the ,  board  of 
public  works,  shall  be  considered  as  a  re- 
jection of  such  appraisal  and  a  refusal  to 
enter  into  any  agreement  for  voluntary  pur- 
chase and  sale  of  such  property.  In  the 
event  of  such  failure,  rejection  or  refusal  by 
said  owner,  the  dty  council  may  authorize 
the  necessary  proceedings  to  condemn  and  pur 
chase,  as  provided  by  law,  any  or  all  of  said 
property  and  appurtenances,  together  with 
any  rights  which  may  exist  to  maintain  and 
operate  the  same.  These  provlsionB  for  pur- 
chase, or  for  condemnation  and  purchase,  of 
any  existing  electric  railway  property,  shall 
not  be  deemed  to  limit  the  power,  right  or 
authority  of  tbe  dty  of  Seattle  to  construct 
a  new  track  or  tracks,  with  all  necessary 
fadlitlea  and  appurtenances  for  the  opera- 
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Hon  of  the  same  as  part  of  the  electric  rail- 
way system  or  plan  hereinbefore  specified 
and  adopted,  upon  or  along  any  portion  of 
the  streets  which  may  be  found  occupied  by 
any  existing  electric  railway,  If  the  same  be 
not  deemed  by  the  board  of  pnbllc  works 
suitable  or  necessary  for  use  as  part  of  the 
city  electric  railway  system  or  plan,  or  If 
the  property  cannot  be  purchased  at  the  ap- 
praised or  agreed  valuation,  or  if  for  any  rea- 
son the  dty  council  shall  not  authorize  the 
condemnation  and  purchase  of  said  property. 
And  in  the  event  of  such  decision  to  construct 
a  new  track  or  tracks  in  any  street  where 
existing  tracks  are  found,  but  not  acquired 
or  running  rights  thereon  secured  by  agree- 
ment, the  board  of  public  works  shall  pre- 
scribe the.  location  of  said  new  track  oi 
tracks  in  any  such  street. 

"If  the  main  portion  of  any  existing  elec- 
tric railway  shall  be  acquired  and  made  part 
of  the  dty  electric  railway  system  or  plan, 
and  there  be  any  remaining  portion  of  said 
existing  electric  railway  in  suitable  condi- 
tion for  ox)erating  but  unacquired  because  not 
Included .  In  the  city  system  or  plan,  and 
which  would  be  rendered  less  valuable,  or 
Inoperative  If  the  same  be  separated  from  the 
main  portion  of  said  existing  electric  rail- 
way, then  In  any  such  case  the  board  of  pub- 
lic works  is  authorized  to  arrange  and  grant 
running  rights  for  cars  to  or  from  any  such 
unacquired  portion  of  such  existing  electric 
railway  over  any  necessary  dty  tracks;  such 
running  rights  for  cars  to  be  arranged  and 
agreed,  as  near  as  may  be,  upon  the  basis 
and  In  the  manner  prescribed  in  the  dty 
charter  for  use  of  'common-user*  tracks. 

"Wherever  any  portion  of  any  street  here- 
inbefore designated  for  the  dty  electric 
railway  system  or  plan  is  found  to  be  occu- 
pied by  the  track  or  tracks  of  any  existing 
electric  railway,  which  said  track  or  tracks 
have  been  constructed  and  are  being  main- 
tained under  a  franchise  which  prescribes 
'common-user'  provisions  as  to  any  such 
track  or  tracks,  the  board  of  public  works 
may  in  behalf  of  the  dty  of  Seattle  arrange 
for  the  acquirement  of  running  rights  for 
dty  cars  over  any  sudi  track  or  tracks  un- 
der the  provisions  for  'common-user'  set  forth 
in  such  franchise  or  fixed  In  the  dty  charter ; 
provided,  however,  that  this  shall  not  be 
held  to  limit  the  power,  right  or  authority  of 
the  dty  of  Seattle  to  purchase,  or  to  condemn 
and  purchase,  the  whole  of  any  such  track 
or  tracks,  and  any  rights  thereto  appertain- 
ing." 

The  estimated  cost  of  the  construction  of 
the  railway,  as  redted  in  the  ordinance,  was 
$800,000.  To  raise  this  sum  a  general  in- 
debtedness of  the  city  was  proposed;  the 
sum  to  be  evidenced  by  bonds  running  20 
years  and  to  bear  Interest  not  to  exceed  4^2 
per  centum  per  annum  payable  annually ; 
such  bonds  to  be  issued,  sold,  and  the  prin- 
dpal  and  interest  thereof  to  be  paid  In  con- 
formity with  the  provisions  of  the  laws  of 


the  state  of  Washington  authorizing  the 
issuance  of  bonds.  The  ordinance  farther 
provided  for  the  submission  of  the  system 
and  plan  proposed  to  the  voters  of  the  dty 
for  ratification  or  rejection  at  a  special  elec- 
tion to  be  held  In  the  dty  on  March  7,  1911 ; 
the  same  being  a  day  on  which  a  general 
dty  election  was  to  be  held.  It  was  also 
provided  that  a  condensed  statement  of  the 
scheme  "shall  be  printed  upon  the  official 
ballot  prepared  as  provided  by  law,  and  that 
the  officers  of  election  serving  at  the  general 
city  election  on  that  day  should  serve  as  of- 
ficers for  the  spedal  election."  The  proposi- 
tion was  submitted  on  the  day  appointed  and 
recdved  the  requisite  number  of  votes  nec- 
essary to  adopt  the  same.  The  proposition, 
however,  was  not  printed  on  the  general  elec- 
tion ballot  in  use  on  that  day ;  bat  was  print- 
ed on  a  separate  ballot,  and  when  returned 
by  the  voter  was  deposited  in  a  separate  bal- 
lot box  from  that  in  use  for  the  deposit  of 
the  general  election  ballots,  although  the  bal- 
lots were  counted  and  the  return  of  the  count 
made  by  the  general  election  officers. 

Following  the  ratification  of  the  scheme 
proposed  by  the  electors  of  the  dty,  the  <Atj 
caused  its  board  of  public  works  to  make  an 
appraisement  of  the  Seattle,  Renton  &  Sonth- 
em  Railway  Company's  property  in  so  far  as 
it  lay  within  the  limits  of  the  dty,  and  to 
certify  the  same  to  the  railway  company 
for  its  consideration  and  acceptance  as  the 
amount  to  be  paid  it  for  sach  property.  The 
appraisement  as  made  and  tendered,  bow- 
ever,  did  not  place  any  value  upon  the  com- 
pany's franchises,  but  included  in  separate 
Items  its  track,  machinery  and  buildings, 
rolling  stock  and  real  estate;  the  whole  be- 
ing valued  at  $386,053.69.  The  railway  com- 
P{iny  by  its  president  replied  to  the  tender 
without  referring  to  the  fact  of  its  complete- 
ness or  incompleteness,  simply  saying  that 
it  did  not  desire  to  sell  the  properties  as  set 
forth  in  the  tender,  but  offered  the  city.  In 
case  it  desired  operating  rights  over  Its 
railway  tracks,  to  take  up  and  consider  with 
the  dty's  board  of  public  works  the  amount 
of  compensation  to  be  paid  for  such  rights. 

The  city  thereupon  passed  another  ordi- 
nance directing  a  condemnation  of  the  rail- 
way company's  property  in  so  far  as  it  lay 
within  the  dty  limits.  The  ordinance  re- 
cites the  passage  of  the  first  ordinance  above 
died,  adopting  a  plan  and  scheme  for  a  mu- 
nicipally owned  street  railway,  its  submis 
slon  to  and  ratification  by  the  electors  of  the 
dty,  and  its  inabiUty  to  agree  with  the 
owner  of  the  railway  system  for  its  purchase. 
Section  1  of  the  ordinance  describes  the  prop- 
erty sought  to  be  obtained.  The  description 
covers  the  railway  company's  property  lying 
within  the  city  limits  of  the  dty  of  SeatUe, 
and  Includes  Its  line  of  tracks,  its  roadbed, 
turnouts,  wyes,  switches,  and  connections; 
all  of  its  poles,  wires,  and  overhead  equip- 
ments, together  with  all  fixtures  and  appur- 
tenances used  in  the  supply,  distribution,  and 
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applicadon  of  electric  power ;  all  of  Its 
lands  lying  wltMn  the  dty  limits;  Its  car 
bam  and  other  structures,  and  all  fixtures, 
machinery,  tools,  and  appliances  therein 
contained;  all  of  its  rolling  stock;  and  all 
"snch  franchises  or  operating  rights,  if  any, 
privileges,  easements,  and  other  private 
rights,  or  interests  therein,  If  any,  save  as 
set  forth  in  section  2  hereof,  as  may  be  pos- 
sessed by  said  Seattle,  Renton  &  Southern 
Railway  Company,  its  successors  and  assigns, 
or  any  other  person  or  corporation,  for  the 
maintenance  and  operation  of  the  above- 
described  line  in  the  existing  limits  of  the 
dty  of  Seattle,  together  with  all  snch  other 
franchises  or  operating  rights  or  interests 
therein.  If  any,  as  may  be  owned  by  the  Seat- 
tle, Renton  &  Southern  Railway  C!ompany, 
its  successors  and  assigns,  and  persons 
claimed  thereunder  within  the  limits  of  the 
dty  of  Seattle  whether  tracks  be  laid  upon 
the  same  or  not" 

Section  2  of  the  ordinance  reads  as  fol- 
lovrs:  "That  the  board  of  public  works  shall 
arrange  and  grant  to  the  Seattle,  Renton  & 
Southern  Railway  Company,  its  successors 
and  assigns,  for  that  remaining  portion  of 
its  existing  electric  railway  outside  of  the 
dty  limits,  running  rights  for  cars  to  or 
from  such  unacquired  portion  of  said  exist- 
ing electric  railway,  orer  and  upon  the  sys- 
tem hereby  condemned;  such  running  rights 
for  cars  to  be  arranged  and  granted  as  near 
as  may  be  upon  the  basis  and  in  the  manner 
and  subject  to  the  limitations  prescribed  in 
the  City  Charter  of  the  dty  of  Seattle  for 
use  of  'common-user*  tracks." 

The  fourth  section  of  the  ordinance  author- 
izes and  directs  the  corporation  counsel  of 
the  dty  to  begin  and  prosecute  all  such  ac- 
tions as  may  be  necessary  to  "condemn,  ap- 
propriate, take  and  damage"  the  property 
necessary  to  be  taken  and  damaged  to  con- 
struct the  railway  described  therein. 

The  common-user  clause  of  the  charter  of 
the  dty  of  Seattle  relating  to  the  granting  of 
franchises  for  the  construction  and  operation 
of  street  railways  within  the  dty,  referred 
to  in  section  2  of  the  ordinance,  reads  as  fol- 
lows: "Common-nsa  trackage  facilities  and 
appurtenances  shall  be  required  in  all  fran- 
chises on  any  route,  to  be  made  available  for 
other  franchise  grantees  and  for  the  city  It- 
self at  any  time  during  the  grant,  upon  con- 
tribution of  a  fair  proportion  of  the  cost  and 
maintenance  expense,  not  including  any  fran- 
chise valuation  allowance,  and  if  the  compen- 
sation for  such  common  user  cannot  be 
agreed  voluntarily  between  respective  gran- 
tees, or  the  city  itself,  it  shall  be  fixed  by 
•ibittatlon,  each  party  appointing  one  arbi- 
trator, and  if  the  two  fail  to  agree,  they  shall 
appoint  a  third,  and  the  result  of  such  arbi- 
tration shall  be  binding  upon  the  parties." 

The  SeatUe,  Renton  &  Southern  Railway 
Company  is  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Wash- 
ington.    It  owns  a  railway  line  extending 


from  near  the  center  of  the  business  section 
of  the  dty  of  Seattle  southeasterly  to  the 
town  of  Renton,  a  distance  of  some  13  miles, 
having  a  length  of  9  miles  wholly  within  the 
city  Umits  of  the  dty  of  Seattle.  In  the  op- 
eration of  its  road  no  distinction  is  made  be- 
tween the  parts  within  and  without  the  city, 
but  all  is  operated  as  a  single  unit  The  cor- 
poration is  a  common  carrier  of  freight  and 
passengers,  and  has  a  gross  annual  income 
from  its  business  of  some  $250,000.  Of  this 
sum  about  85  per  centum  is  derived  from 
business  arising  within  the  dty  of  Seattle. 
The  headquarters  of  the  company  are  also 
located  within  the  dty,  on  a  tract  of  land, 
known  as  tract  30,  Morningside  acre  tracts, 
on  which  are  located  its  only  car  bam  and 
repair  shops,  which  contain  all  of  the  tools 
and  repair  outfit  owned  by  It  The  company 
operates  its  railway  lines  within  the  dty  of 
Seattle  under  some  10  different  franchises, 
granted  it  and  its  predecessors  in  interest 
from  time  to  time  by  the  dty,  all  of  which 
were  put  into  the  record  by  the  corporation 
counsel  of  the  city.  These  franchises  author- 
ize the  railway  company  to  construct,  main- 
tain, and  operate  its  line  of  railway  over  the 
route  upon  which  it  is  now  being  maintained 
and  operated;  the  same  being  prindpally 
upon  the  streets  of  the  dty  for  the  first  six 
miles  of  the  way,  measuring  from  the  busi- 
ness center  of  the  city,  and  for  the  last  three 
miles  upon  a  privately  acquired  right  of  way, 
although  it  appears  that  the  dty  subsequent 
to  the  acquisition  by  the  company  of  this 
portion  of  its  right  of  way  extended  one  of 
its  streets  thereover.  The  railway  has  been 
in  operation  as  a  common  carrier  for  freight 
and  passengers  for  over  20  years. 

In  June,  1908,  the  railway  company  exe- 
cuted a  mortgage  or  deed  of  trust  to  August 
S.  Peabody,  as  trustee  (and  another  who  aft- 
erwards declined  to  act),  of  aU  of  its  prop- 
erty, to  secure  an  issue  of  bonds  in  the  maxi- 
mum sum  of  $1,000,000,  of  which  bonds  to 
the  amount  of  $825,000  were  issued  and  sold 
in  the  ordinary  course  of  business.  These 
bonds  are  still  outstanding  and  unpaid. 

In  April,  1912,  an  action  was  brought  in 
the  superior  court  of  King  county  by  William 
E.  Crawford  against  the  Seattle,  Renton  & 
Southern  Railway  Company  and  others,  in 
which  receivers  were  appointed  over  the 
property  and  effects  of  the  corporation,  and 
since  such  appointment  the  property  of  the 
company  has  been  in  the  possession  of  and 
operated  by  the  recdvers. 

The  proceeding  now  in  review  was  begun 
on  April  30,  1912.  The  dty  originally  made 
parties  thereto  the  relator  Peabody,  and  cer- 
tain persons  and  corporations  Uiought  to 
have  an  interest  in  the  company's  property. 
The  corporation  itself  was  not  made  a  party 
to  the  proceeding  originally,  but  was  later 
Joined  as  such  by  the  order  of  the  court  The 
receivers  were  not  made  parties  originally, 
nor  were  they  afterwards  Joined.  The  rela- 
tor Peabody  alone  appeared  and  contested      t 
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the  proceedings.  At  the  beginning  of  the 
trial  he  called  the  attention  of  the  court  and 
counsel  for  the  city  to  the  fact  that  receiv- 
era  appointed  by  the  court  in  another  pro- 
ceeding were  in  possession  of  and  operating 
the  property  at  the  time  the  present  proceed- 
ing was  instituted,  and  insisted  there  was 
a  defect  of  parties  defendant.  The  dty,  how- 
ever, elected  to  proceed  without  making  the 
receivers  parties  to  the  proceedings,  and  the 
court  permitted  them  so  to  do.  /The  trial 
then  proceeded,  and  on  its  conclusion  the 
court  entered  the  following  order:  "This 
cause  coming  on  to  be  heard  on  the  19th  day 
of  February,  1913,  upon  the  application  of 
the  petitioner,  the  city  of  Seattle,  for  an 
adjudication  of  public  use,  the  petitioner  and 
the  respondent  Augustus  S.  Peabody,  trustee, 
being  represented  in  court  by  their  respective 
counsel,  and  oral  and  written  proof  having 
been  submitted  to  the  court,  and  the  court 
having  heard  and  considered  said  testimony, 
and  having  listened  to  the  argument  of  coun- 
sel and  being  fully  advised  in  the  premises: 
Now  therefore  it  la  ordered,  adjudged,  and 
decreed  that  the  contemplated  use  for  which 
the  private  property  referred  to,  and  more 
particularly  described  in  the  petition  herein, 
is  sought  to  be  taken  or  damaged  under  the 
laws  of  the  state  of  Washington,  is  a  public 
use,  to  wit.  The  condemnation,  appropria- 
tion, takliig,  and  damaging  of  all  the  private 
railway  system  now  operated  and  owned  by 
the  Seattle,  Benton  &  Southern  Bailway  Com- 
pany within  the  city  of  Seattle,  together  with 
its  railroad,  rolling  stock,  and  equipment, 
fixtures,  land,  property  rights,- and  franchis- 
es ;  the  whole  being  required  for  the  purpose 
of  or  In  connection  with  the  acquisition, 
maintenance  and  operation  of  a  municipal 
street  railway  system  in  the  city  of  Seattle. 
It  is  further  ordered  that  the  motion  of  said 
Augustus  S.  Peabody,  trustee,  for  a  dismis- 
sal of  this  cause  on  the  pleadings  and  the 
proofs  submitted  at  said  hearing  and  his  ob- 
jections to  the  maintenance  of  this  proceed- 
ing^ be  and  the  same  are  hereby  overruled.  It 
is  further  ordered  that  this  cause  be  set  for 
bearing  before  the  court  and  a  jnry  on  the 
question  of  the  amount  of  the  just  compensa- 
tion to  be  ascertained  herein  on  the  19th 
day  of  March,  1913,  at  9 :30  o'clock  a.  m.,  un- 
less some  later  day  is  hereafter  fixed  by  the 
court  To  this  order  and  the  whole  thereof 
said  Augustus  S.  Peabody,  trustee,  excepts, 
and  said  exception  is  allowed.  Done  in  open 
court  this  24th  day  of  February,  1913." 

[1]  It  is  the  relator's  first  contention  that 
the  act  of  the  Legislature  under  which  the 
city  is  proceeding  is  not  sufilciently  broad  to 
t>ermit  the  condemnation  and  purchase  by 
the  city,  for  a  municipally  owned  street  rail- 
way, of  a  street  railway  owned  by  a  corpora- 
tion wlilch  is  already  devoting  the  property 
to  a  public  use.  Attention  is  called  to  the 
rule  of  law  that  a  statute  conferring  general 
authority  to  condemn  does  not  authorize  such 
condemnation,  but  that  such  authority  must 


be  either  expressly  conferred,  or  must  be 
necessarily  implied  from  the  language  used 
in  the  grant  of  power.  Attention  is  also 
called  to  the  fact  that  the  statute  does  not 
mention  the  franchises  of  the  existing  rail- 
way, and  it  is  argued  with  much  force,  from 
the  general  rule  of  law  and  from  the  fact 
of  this  omission,  that  under  the  statute  of 
this  state  there  is  neither  an  express  nor  an 
implied  grant  of  such  power.  The  material 
part  of  the  statute  thought  to  confer  the  pow- 
er we  have  set  forth  in  the  statement  It 
has  seemed  to  us  that  it  is  sufficiently  broad 
for  the  purposes  Intended.  It  confers  upon 
the  dty  the  authority  to  construct  and  oper- 
ate a  munldpaUy  owned  system  of  street 
railways.  In  the  exerdse  of  the  power  It 
may  "condemn  and  purchase  *  *  •  cable, 
electric  and  other  railways  within  the  limits 
of  the  dty  •  •  •  with  full  authority  to 
regulate  and  control  the  use  and  operation 
thereof.  •  •  • "  True  the  terms  of  tbe 
statute  are  somewhat  general.  There  is  no 
spedfic  mention  of  railways  in  active  opera- 
tion, nor  are  the  franchises  of  such  railways 
mentioned.  But  the  terms  used  being  gener- 
al are  sufficiently  broad  to  include  such  rail- 
ways and  their  franchises,  and  since  there  Is 
no  spedfic  exception  of  railways  of  the  class 
mentioned,  or  of  the  franchises  under  which 
they  operate,  we  ttiink  it  must  follow 'that 
the  statnte  was  intended  to  Indude  them.  A 
grant  of  power  by  the  legislative  branch  of 
the  government,  if  it  Is  to  meet  the  exigency 
of  all  cases,  must  of  necessity  be  general  In 
its  terms.  To  particularize  is  to  limit  its 
scope.  And  here  since  the  power  is  given  to 
condemn  and  purchase  cable,  electric,  and 
other  railways  generally,  we  think  it  must  be 
held  rather  to  include  all  that  the  terms 
imply  than  that  specific  exceptions  were  In- 
tended. The  power  to  condemn  a  railway 
includes  the  power  to  condemn  all  that  per- 
tains to  the  railway — Its  operating  rights,  Its 
franchises,  as  well  as  any  other  property  per- 
taining thereto. 

We  shall  not  review  the  authorities  dted 
by  the  relator  to  maintain  his  position.  It 
seems  to  us  that  the  general  qliestion  is  con- 
cluded by  our  own  case  of  Tacoma  v.  Nls- 
qually  Power  Co.,  57  Wash.  420, 107  Pac.  199. 
That  was  a  proceeding  instituted  by  the  dty 
of  Tacoma  to  condemn  and  appropriate  cer- 
tain lands  and  water  rights,  Ijdng  along  the 
Nisqually  river,  for  the  purpose  of  generat- 
ing electric  power  for  the  use  of  the  city.  It 
was  objected  that  the  property  sought  to  be 
condemned  was  already  devoted  to  a  similar 
public  use  by  its  then  owners,  and  that  the 
statute  did  not  authorize  the  condemnation 
of  property  so  employed.  The  statute  au- 
thorizing the  condemnation  is  similar  in  its 
terms  to  the  statute  before  us,  and  the  ooort 
after  quoting  Its  language  used  the  following 
language:  "It  would  seem  that,  in  the  em- 
ployment of  such  language,  it  was  the  intm- 
tion  of  tbe  Legislature <to  expressly  grant  the 
power  of  condemnation  of  inropertsr  devoted 
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to  a  pnbllc  use.  Otherwise  there  could,  be  no 
meaning  to  the  words  'oondemn  and  parchase,' 
'works,  plants  and  facilities.'  The  Legislature, 
hanng  In  mind  In  many  of  our  dtles  works, 
plants,  and  fadlltles  were  In  use  furnishing 
such  dtles  with  heat,  power,  water,  and  lights, 
sought  to  confer  upon  cities  the  right  to  ac- 
quire such  plants  by  either  purchase  or  con- 
denmatlon.  Certainly  If  It  is  not  an  express 
grant.  It  Is  at  least  a  necessary  Implication. 
Otherwise  the  language  could  be  given  no 
force  or  effect  whatever.  The  whole  tenor  of 
the  act  is  a  manifest  intention  to  confer  upon 
dtles  the  right  to  acquire  all  existing  public 
utilities,  either  by  condemnation  or  purchase, 
or  to  construct  their  own  plants  fbr  such 
purposes." 

We  are  aware  that  the  relator  argues  that 
this  question  was  not  before  the  court,  and 
that  its  expression  of  opinion  thereon  is  no 
more  than  dictum.  It  is  true  that  In  the 
(-ourse  of  the  opinion  the  court  did  say  that 
the  property  sought  to  be  condemned  was  not 
then  devoted  to  a  public  use,  and  that  there 
WAS  no  assurance  that  it  ever  would  be  so 
devoted,  except  as  such  assurance  might  be 
gathered  from  the  various  resolutions  of  the 
owner's  board  of  trustees.  But  the  court 
also  said  that  it  did  not  wish  to  rest  the 
dedslon  on  that  ground,  that  there  was  a 
broader  and  more  comprehensive  ground,  on 
which  the  decision  could  rest,  and  it  then 
proceeded  to  discuss  and  dedde  the  claim  of 
want  of  power.  The  case  is  therefore  direct 
authority  on  the  question  here  involved. 

[2, 3]  It  is  further  contended  in  this  con- 
nection that  the  act  in  question,  conceding 
it  to  authorize  the  condemnation  of  a  rail- 
way within  the  limits  of  the  city  of  Seattle, 
is  Inapplicable  to  the  conditions  here  present- 
ed, and  cannot  be  invoked  to  condemn  the 
road  of  the  Seattle,  Renton  &  Southern  Rail- 
way Company.  The  argument  is  that  the 
act  confines  the  right  of  condemnation  to 
railways  which  are  within  the  limits  of  the 
oity;  that  the  road  here  in  question  is  a  unit 
and  operated  as  such;  that  it  lies  partly 
within  and  partly  without  the  dty;  and  that 
to  take  from  It  the  portion  lying  within  the 
city  limits  mnst  necessarily  damage,  if  it  will 
not  wholly  destroy,  the  remaining  portion  of 
the  road;  and,  since  the  statute  in  express 
terms  limits  the  right  of  a  dty  to  condemn 
such  railways  only  as  lie  within  the  limits  of 
the  city,  there  is  no  authority  to  damage  or 
destroy  railways  without  its  limits.  But  in 
oar  opinion  this  construction  of  the  statute 
is  not  warranted.  As  we  view  the  statute,  it 
anthoilzes  the  condemnation  and  purchase  by 
the  dty  of  all  street  railways  constructed 
wifhtn  its  limits,  and  If  this  be  true  the  pow- 
er Is  not  to  be  taken  away  because  such  con- 
demnation and  purchase  may  incidentally 
damage  property  without  its  Umits.  It  is  a 
seneral  role  that  an  express  grant  of  power 
cttrles  with  it  all  inddental  powers  neces- 
sary to  render  operative  such  express  grant, 


and  the  rule  we  think  is  applicable  to  the 
case  before  us.  If  the  power  is  not  found  in 
the  express  words  of  the  grant,  It  arises 
therefrom  by  necessary  implication.  The 
dty  must,  of  course,  compensate  the  owner 
of  the  property  for  all  the  property  taken, 
and  for  such  damages  as  may  be  done  to 
its  property  not  taken  whether  within  or 
without  the  city  limits;  bu^ dearly  it  would 
be  contrary  to  the  purport  and  Intent  of  the 
statute  to  deny  to  the  dty  the  right  to  ex- 
ercise the  power  conferred  because  by  so  do- 
ing it  may  damage  property  outside  of  Its 
limits. 

[4,  f  ]  By  a  reference  to  the  ordinance  sub- 
mitting the  scheme  for  a  munldpally  owned 
railway  to  the  electors  of  the  dty  of  Seattle, 
it  wlU  be  observed  that  it  contains  a  clause 
to  the  effect  that  if  the  main  portion  of  any 
existing  electric  railway  shall  be  acquired 
and  made  a  part  of  the  dty  electric  railway 
system  or  plan,  and  there  be  any  remaining 
portion  of  such  existing  electric  railway  in 
suitable  condition  for  operating  but  unac- 
quired because  not  included  in  the  dty 
system  or  plan  and  which  would  be  rendered 
less  valuable  or  Inoperative  if  the  same  be 
separated  from  the  main  portion  of  such  ex- 
isting electric  railway,  then  in  such  case  the 
board  of  public  works  of  the  dty  is  author- 
ized to  arrange  and  grant  runninis.  rights  for 
cars  to  or  from  any  such  unacquired  por- 
tion of  sndi  existing  electric  railway  over 
any  necessary  dty  tracks;  such  running 
rights  for  cars  to  be  arranged  and  agreed, 
as  near  as  may  be,  upon  the  basis  and  in  the 
manner  prescribed  in  the  dty  charter  for  the 
use  of  common-user  tracks.  The  provision  of 
the  dty  charter  relating  to  common-user 
rights  we  have  heretofore  quoted.  Section  1 
of  the  ordinance  directing  the  condemnation 
to  be  made,  it  will  be  observed,  provides  for 
the  condemnation  of  "all  such  franchises  or 
operating  rights  if  any,  privileges,  easements, 
and  other  private  rights  or  interests  therein, 
if  any,  save  as  set  forth  in  section  2  hereof" 
of  the  railways  necessary  to  be  taken  for  the 
establishment  of  the  proposed  munidpal  rail- 
way. Section  2  of  the  ordinance  we  have 
also  quoted.  In  substance  the  section  pro- 
vides that  the  board  of  public  works  of  the 
city  shall  arrange  and  grant  to  the  Seattle, 
Renton  &  Southern  Railway  Company  "for 
that  remaining  portion  of  Its  existing  electric 
railway  outside  the  dty  limits,"  running 
rights  over  the  portion  condemned;  such 
rights  to  be  granted  as  "near  as  may  be  upon 
the  basis  and  In  the  manner  and  subject  to 
the  limitations"  prescribed  in  the  provision 
of  the  ordinance  before  quoted,  directing  the 
submission  of  the  scheme  to  the  electors  of 
the  dty. 

The  appellant  contends  that  the  dty  is  by 
this  proceeding  attempting  to  compensate 
the  railway  company  in  part  for  the  prop- 
erty proposed  to  be  taken  and  damaged  In 
the  condemnation  proceedings  by  granting  it 
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certain  property  rights  whether  It  desires  to 
accept  them  or  not,  in  violation  of  article  1, 
i  16,  of  the  state  Constitution,  which  pro- 
vides that  "full  compensation"  for  property 
so  taken  shall  be  "made  in  money."  But  it 
has  seemed  to  ns  that  this  is  hardly  a  per- 
missible interpretation  of  the  ordinances,  or 
of  the  procedure  of  the  dty  thereunder.  By 
an  examination  gf  the  ordinance  ratified  by 
the  electors,  which  must  measure  the  city's 
authority  for  its  subsequent  proceedings,  it 
wUl  be  observed  that  the  dty  is  authorized 
to  arrange  and  grant  running  rights  for  cars 
over  the  acquired  tracks  only  in  case  there 
may  be  a  remaining  portion  of  an  existing 
railway  in  suitable  condition  for  operation 
after  the  part  condemned  is  taken  away,  and 
that  these  rights  are  to  be  granted  as  near  as 
may  be  upon  the  basis  and  in  the  manner 
prescribed  in  the  city  charter  providing  for 
common-nser  rights.  It  will  be  observed  fur- 
ther that  the  charter  provision  is  made  oper- 
ative only  as  between  holders  of  franchises 
granted  to  private  individuals  or  companies, 
and  does  not  have  relation  to  municipally 
owned  railways.  In  other  words,  the  char- 
ter provision  requires  that  private  holders  of 
franchises  for  street  railways  shall  grant 
to  each  other  common -user  rights;  it  does 
not  require  that  the  city  in  the  case  that  it 
shall  construct  and  operate  a  mnnldpally 
owned  street  railway,  shall  grant  to  other 
street  milway  companies  common-user  rights 
over  its  tracks.  It  would  seem  therefore 
that  this  proviso,  as  adopted  by  the  elec- 
tors, could  have  no  greater  effect  than  to 
place  the  Seattle,  Benton  &  Southern  Bail- 
way  Company  on  the  same  plane  with  refer- 
ence to  the  dty's  proposed  munldpally  own- 
ed railway  that  It  now  occupies  with  refer- 
ence to  privately  owned  street  railways  oper- 
ated under  franchises  granted  by  the  city. 
The  electors  have  simply  required  the  dty 
to  do  what  has  been  heretofore  required  of 
other  street  railway  companies.  That  it 
could  not  have  been  Intended  as  part  com- 
pensation for  the  property  and  property 
rights  taken  and  damaged  Is  further  evi- 
denced by  the  fajct  that  the  railway  com- 
pany whose  property  is  proposed  to  be  taken 
Is  required  to  pay  for  the  privilege  granted — 
it  must  stin  make  "contribution  of  a  fair 
proportion  of  the  cost  and  maintenance  ex- 
pense." Nor  does  It  seem  to  us  that  the  con- 
demnation ordinance  does  more.  Section  2 
of  that  ordinance,  when  read  In  the  light  of 
the  proviso  of  the  ordinance  adopted  by  the 
electors,  merely  names  the  branch  of  the 
dty  government  whidi  shall  have  authority 
to  put  the  scheme  into  effect  This  Is  the  In- 
terpretation the  city  at  the  time  of  the  con- 
demnation proceedings  now  In  review  placed 
upon  the  ordinances.  At  or  prior  to  the  time 
of  that  hearing  the  dty  had  not,  either 
through  its  board  of  public  works  or  other- 
wise, made  any  tender  to  the  railway  com- 
pany of  running  rights.     It  sought  to  con- 


demn, and  obtained  a  Judgment  condemning, 
"all  of  the  private  laJlway  system  now  oper- 
ated and  owned  by  the  Seattle,  Renton  & 
Southern  Bailway  Company  within  the  dty 
of  Seattle,  together  with  its  railroad,  roll- 
ing stock  and  equipment,  fixtures,  land,  prop- 
erty rights  and  franchises,  the  whole  being 
required  for  the  purpose  of  or  in  connection 
with  the  acquisition,  maintenance  and  oper- 
ation of  a  municipal  street  railway  system  ' 
in  the  dty  of  Seattle."  For  the  property 
thus  sought  to  be  taken,  and  for  the  damages 
the  taking  may  cause  to  the  remaining  prop- 
erty of  the  owner,  it  must  pay  in  money  be- 
fore it  takes  It  It  can  do  neither  more  nor 
less  by  the  terms  of  the  ordinances  under 
which  it  is  proceeding,  nor  by  the  express 
provisions  of  the  state  Constitution.  A  pri- 
vate corporation  having  only  its  individual 
Interests  to  consider  may  change  its  schemes 
from  time  to  time  as  suits  its  convenience; 
but  the  dty  officers  have  no  such  authority 
with  reference  to  the  public  business.  They 
must  pursue  powers  granted  them  In  ac- 
cordance with  the  grant,  and  any  substan- 
tial departure  therefrom  renders  these  pro- 
ceedings a  nullity.  They  must  pursue  the 
powers  here  conferred  in  substantial  accord 
with  their  terms,  and,  as  we  have  said,  they 
have  thus  far  so  pursued  them.  There  is 
therefore  on  the  face  of  the  record  no  ground 
for  the  contention  that  the  dty  proposes  to 
make  compensation  for  the  property  taken 
other  than  in  money. 

We  are  aware  that  counsel  for  the  dty 
take  a  position  in  their  brief  with  reference 
to  the  construction  of  these  ordinances  some- 
what different  from  that  which  we  have  here 
taken.  They  argue  that  the  dty's  board  of 
public  works  may  at  the  time  of  the  trial 
release  to  the  owners  of  the  railway  con- 
demned running  rights  over  the  acquired 
railway  tracks,  and  that  the  Jury  may  con- 
sider such  rights  in  making  up  thdr  verdict 
as  to  the  amount  of  damages  that  will  be 
suffered  by  such  owners  by  reason  of  the 
taking.  But,  as  we  have  shown,  the  board  of 
pubUc  works  have  no  authority  to  tender 
anything  not  authorized  by  the  ordinances 
under  which  the  city  is  proceeding,  and  that 
these  do  no  more  than  authorize  the  board  to 
contract  on  behalf  of  the  dty  for  running 
rights  in  accordance  with  the  terms  of  the 
dty  charter,  which  provides  for  running 
rights  only  upon  a  compensation  being  paid 
for  the  privilege.  If  such  be  not  the  meaning 
of  the  ordinance,  then  they  are  clearly  iniml* 
cal  to  the  constitutional  provision  prohibit- 
ing the  making  of  compensation  for  property 
taken  other  than  In  money.  It  Is  true  this 
court  has  said  that  a  party  condemning  may 
take  less  than  the  whole  of  a  given  property, 
and  that  the  compensation  need  be  made  for 
the  part  taken  only;  but  such  is  not  the 
present  case.  Here  the  dty  by  its  ordinances 
providing  for  the  condemnation,  and  by  the 
Judgment  of  condemnation  entered,  provided 
for  the  taking  of  the  entire  property  of  the 
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railway  company  within  tbe  city  limits. 
The  whole  of  tbe  property  is  taken,  not  a 
part  merely,  and  the  part  taken  fixes  the 
measure  of  tiie  compensation.  The  amount  of 
such  compensation  cannot  be  lessened  by  a 
tender  of  something  the  railway  may  not 
want,  and  which  It  must  pay  for  If  accepted. 
[I]  It  Is  next  argued  that  the  scheme  or 
plan  proposed  by  tbe  ordinance  for  taking 
the  property  sought  to  be  condemned  has 
not  been  substantially  followed  by  the  city 
officers.  It  will  be  remembered  that  the  or- 
dinance submitted  to  the  electors  contains  a 
condition  to  the  effect  that,  before  condemna- 
tion proceedings  shall  be  begun  for  the  ac- 
quisition of  an  existing  railway,  an  apprais- 
al shall  be  made  of  its  property  by  the  board 
of  public  works  of  the  city  and  the  appraisal 
submitted  to  the  owners  of  such  property  for 
acceptance  or  rejection.  The  argument  Is 
that  this  proTlslon  of  tbe  ordinance  was  com- 
plied with  in  form  only,  and  not  in  good 
faith,  or  In  accordance  with  Its  purpose  and 
intent  But  this  objection  we  think  does  not 
require  an  extended  answer.  The  represoita- 
tive  of  the  railway  company  to  whom  the 
tender  was  submitted  made  no  objection  to 
the  appraisal  on  this  ground  at  the  time  of 
Its  submission  to  him.  On  tbe  contrary,  he 
answered  saying  that  the  property  was  not 
for  sale,  and  made  a  counter  proposition  to 
tbe  effect  that  the  company  was  willing  to 
enter  into  negotiations  with  the  dty  look- 
ing to  an  agreement  by  which  the  dty  could 
acquire  running  rights  over  the  company's 
tracks.  The  ordinance,  it  will  be  remem- 
bered, provided  that  tbe  company  might  sub- 
mit a  counter  proposal,  -or  a  corrected  ap- 
praisal, to  the  city's  board  of  public  works 
if  it  so  desired,  and  clearly  after  baring 
submitted  a  counter  proposal,  and  failed  to 
submit  a  corrected  appraisal,  it  cannot  now 
complain  of  the  good  faith  of  the  city.    ^ 

[7]  The  Seattle  charter  (article  4,  J  17}  pro- 
vides that  "all  ordinances  •  •  •  shall  be 
published  at  least  once  in  the  city  official  news- 
paper within  three  days  after  the  same  shall 
become  a  law."  The  ordinance  authorizing 
tbe  condemnation  proceedings  reUed  upon  In 
this  Instance  was  passed  and  became  a  law 
on  October  13,  1911,  and  was  published  for 
the  first  time  on  October  19,  1911.  It  is  con- 
tended that  the  ordinance  is  void  because 
of  this  failure  to  comply  strictly  with  the 
terms  of  the  dty  charter.  But  the  require- 
ments of  the  dty  cliarter  with  reference  to 
tbe  publlcatloi)  of  ordinances  is  directory  in 
M>  far  as  the  time  In  which  they  must  l>e  pub- 
lished is  concerned.  Tbe  purpose  of  requir- 
ing that  they  be  published  is  to  Inform  the 
general  public  of  thdr  contents,  and  It  Is  a 
sufficient  compliance  with  the  requirement 
that  they  be  published  within  a  reasonable 
time. 

[I]  It  1b  farther  contended  that  tbe  ordi- 
nance providing  the  scheme  and  plan  for  the 
proposed  munldpally  owned  railway  was  not 


legally  submitted  to  the  electors  of  the  dty. 
This  contention  is  based  on  the  ftict  that  tbe 
condensed  statement  of  tbe  proposition  sub- 
mitted was  not  printed  upon  the  election  bal- 
lot used  at  the  general  election  held  upon 
that  day,  but  was  printed  on  a  separate  bal- 
lot, as  if  at  a  spedal  election  called  for  that 
purpose  alone.  Citations  are  made  to  the 
statutes  relating  to  the  form  of  ballots  re- 
quired at  a  general  election,  and  it  is  argued 
that  these  statutes  require  that  all  questions 
authorized  by  law  to  be  submitted  at  an  elec- 
tion must  be  printed  upon  a  single  ballot, 
and  also  that  these  provisions  of  tbe  statute 
required  that  the  proposition  submitted  In 
this  instance  be  printed  upon  the  general  bal- 
lot in  use  upon  that  day.  Had  the  proposi- 
tion been  so  printed,  we  have  no  doubt  that 
the  form  of  the  submission  wo\ild  have  been 
valid ;  but  we  think  It  by  no  means  follows 
that  form  adopted  In  the  present  instance 
was  Invalid.  This  was  a  spedal  election 
called  for  the  purpose  of  submitting  this 
particular  question.  True  it  was  called  at 
the  time  of  the  general  election,  and  the  gen- 
eral election  officers  were  selected  as  offi- 
cers of  tbe  spedal  election;  but  It  was, 
nevertheless,  a  special  election,  and  the  laws 
relating  to  the  form  of  the  ballot  at  a  gen- 
eral election  are  not  mandatory.  Ballots  in 
tbe  form  here  used  would  have  been  valid 
without  question  had  the  proposition  been 
submitted  at  a  spedal  election  held  apart 
from  the  general  election,  and  we  think  the 
form  valid  here.  There  is  no  claim  that  any 
legal  voter  was  by  this  form  of  proceeding 
denied  the  right  to  freely  express  his  will 
upon  the  question  submitted.  The  statutes 
governing  the  proceeding  are  not  clearly  de- 
fined. The  rule  of  procedure  must  be  gath- 
ered from  their  general  trend,  rather  than 
from  spedfic  enactments.  In  such  cases, 
"Courts  are,  and  of  right  ought  to  be,  reluc- 
tant to  defeat  the  fair  expression  of  the  popu- 
lar will  manifested  by  the  voters  at  an  elec- 
tion the  express  and  only  object  of  which  is 
to  ascertain  the  popular  will,  and  such  ex- 
pression will  be  upheld  and  made  effective 
unless  the  law  which  defeats  it  is  so  plain 
and  unequivocal  that  it  is  susceptible  of  bnt 
one  construction."  Fox  v.  Seattle,  43  Wash. 
74,  86  Pac.  379, 117  Am.  St.  Rep.  1037. 

It  may  be  well  to  add  that  tbe  validity  of 
this  election  was  upheld  by  us  in  TuUoch  v. 
Seattle,  69  Wash.  178,  124  Pac.  481,  where 
the  validity  of  the  bonds  issued  pursuant  to 
this  election  was  upheld,  although  the  pre- 
dse  question  here  suggested  was  not  there 
specifically  suggested  or  passed  upon. 

[1]  It  Is  next  objected  that  the  ordinances 
are  in  violation  of  those  clauses  in  the  fed- 
eral Constitution  which  prohibit  states  from 
passing  laws  impairing  tbe  obligation  of  con- 
tracts, or  depriving  persons  of  life,  liberty, 
and  property  without  due  process  of  laW; 
and  denying  to  persons  within  Its  jurisdiction 
the  full  protection  of  the  laws.    It  Is  urged 
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that  the  finmcblses  of  tbe  railway  company 
whose  property  is  sought  to  be  condemned 
are  contracts,  and  that  it  is  not  due  process 
of  law,  and  Is  depriving  the  company  of  the 
equal  protection  of  the  laws  to  compensate 
for  property  taken  other  than  in  money.  But 
we  have  no  doubt  that  it  is  within  the  power 
of  the  Legislature  to  provide  for  the  condem- 
nation of  railroad  franchises  granted  by  the 
state,  and,  as  we  have  said,  the  dty  has  not 
as  yet,  in  so  far  as  this  record  discloses, 
sought  to  compensate  the  appellant  for  the 
property  proposed  to  be  taken  other  than  in 
money. 

[It]  Finally  it  is  objected  that  there  is  a 
defect  of  parties  to  the  proceedings.  This 
objection  we  think  is  well  taken.  At  the  time 
the  proceedings  were  commenced  the  prop- 
erty of  the  railroad  company  was  in  the 
bands  of  receivers,  and  no  leave  to  sue  them 
was  obtained,  nor  were  they  made  parties 
to  the  proceedings.  The  statute  relating  to 
parties  specifically  requires  that  the  owners 
and  occui)ant8  of  property  sought  to  be  con- 
demned shall  be  made  parties,  and  clearly 
these  receivers  were  occupants  of  this  prop- 
erty at  the  time  these  proceedings  were  be- 
gun. Their  presence  was  necessary,  there- 
fore, to  a  valid  order  of  condemnation,  and 
the  proceedings  are  fatally  defective  without 
them.  We  have  not  overlooked  the  respond- 
ents' argument  that  a  proceeding  in  condem- 
nation is  a  proceeding  in  rem,  and  that  this 
court  has  held  that  persons  having  Hens  upon 
the  property  are  not  necessary  parties  un- 
less the  statute  makes  them  so.  But  these 
receivers  are  not  mere  lien  holders.  They 
were  in  actual  possession  of  the  property, 
were  occupants'  thereof,  and  by  statute  are 
necessary  parties.  The  cases  of  Gasaway  v. 
Seattle,  62  Wash.  444,  100  Pac.  991,  21  L.  R. 
A.  (N.  S.)  68,  and  North  Coast  Railway  Co. 
V.  Hess,  56  Wash.  335,  105  Pac.  853,  dted  by 
the  respondents,  do  not  sustain  a  contrary 
view.  In  the  first  case  it  was  inferentlaUy, 
if  not  expressly,  held  that  parties  holding 
interests  required  by  the  statute  to  be  made 
parties  to  the  proceedings  were  necessary 
parties  without  whom  condemnation  could 
not  be  bad,  and  in  the  second  case  the  par- 
ties then  thought  necessary  were  mere  lien- 
holders,  whom  the  statute  did  not  direct 
should  be  made  parties. 

The  conclusion  reached  on  the  last  ix>lnt 
discussed  requires  a  reversal  of  the  Judg- 
ment. It  is  not  required,  however,  that  a  dis- 
missal of  the  proceeding  be  directed,  as  the 
city  may  be  able  to  obtain  leave  of  the  court 
which  appointed  tbe  receivers  to  make  them 
parties  to  the  proceedings.  The  Judgment 
of  this  court  will  be  therefore  that  the  order 
of  condemnation  under  review  be  reversed 
and  the  proceedings  remanded  to  the  lower 
court,  with  instructions  to  grant  to  the  dty 
a  reasonable  time  within  which  to  make  par- 
ties to  the  proceedings  the  receivers  in  pos- 


session and  occupancy  of  tbe  property,  and 
such  other  persons  as  it  may  deem  necessary, 
and  proceed  with  a  further  bearing  In  due 
coarse. 

CBOW,   a  J.,   and   MAIN,   ELUS.    and 
PARKEB,  JJ.,  concur. 


STATE  ex  reL  KIEHL  et  aL  t.  HOWEIiL, 

Secretary  of  State. 

(Supreme  Court  of  Washington.    Feb.  8,  1914.) 

1.  Statutes  (136%*)— Submission  to  Popu- 
I.AB  Vote— PiBTiTioNS— Time  fob  Filing — 
"Within  Ten  Months." 

Lawa  1913.  c.  188,  {  1,  providing  that  meas- 
ures to  be  submitted  upon  an  initiative  petition 
shall  be  filed  within  ten  months  prior  to  the  elec- 
tion or  the  session  of  the  Legislature  at  which 
they  are  to  be  submitted,  does  not  mean  that  anch 
measures  shall  be  filed  more  than  ten  months 
prior  to  the  election;  as  "within"  ten  months 
plainly  means  "less  than"  ten. months. 

[Eld.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  {  36%.« 

For  other  definitions,  see  Words  and  Phrases;, 
vol.  8,  pp.  7497-7502.] 

2.  Statutes  (i  35^*)— SusiassioN  to  Poitj- 
LAK  Vote— Petitions— TiMX  fob  Filing. 

Under  the  initiative  and  referendum  amend- 
ment to  the  Constitution  adopted  in  1912,  which 
provides  that  initiative  petitions  shall  be  filed 
with  the  Secretary  of  State  not  less  than  four 
months  before  the  election  at  which  they  are  to 
be  voted  on,  that,  if  filed  at  least  tour  months 
before  such  election,  the  secretary  shall  submit 
them  to  the  vote  of  the  peotrfe  at  such  election, 
and  that  that  section  la  self-executing,  but  that 
legislation  may  be  enacted  to  facilitate  Its  opera- 
tion, the  Legislature  has  power  to  fix  a  reason- 
able limit  of  time  within  which,  prior  to  the 
election,  the  proposed  measure  may  be  filed 
and  tbe  signatures  of  the  voters  to  the  petition 
procured,  m  view  of  the  changes  in  the  elector- 
ate from  year  to  year  and  the  necessity  for 
some  practical  test  for  determining  if  the  sicrn- 
ers  of  tbe  petition  are  legal  voters,  since,  while 
the  amendment  is  declared  to  be  self-executing, 
its'execntion  would  be  almost,  if  not  wholly,  im- 
practicable without  some  such  legislation. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Dec. 
Dig.  I  35%.*] 

8.  Statutes  (t  35%*)— SuBiassioR  to  Popu- 
LAB  Vote— Petitions— Tike  fob  Fiuno. 
Lawa  1913,  c.  138,  1 1,  providinz  that  meas- 
ures to  be  aubmltted  upon  initiative  petition 
shall  be  filed  within  ten  months  prior  to  the 
election  at  which  they  are  to  be  submitted,  is 
not  invalid  as  fixing  an  unreasonably  short  time 
for  the  preparation  and  circulation  of  petitions, 
though  under  the  Constitution  the  petitions 
must  be  filed  at  least  four  months  before  elec- 
tion, leaving  only  six  months  in  which  to  pre- 
pare, drculate,  and  procure  signatures  to  the 
petitions,  this  being  a  matter  within  the  discre- 
tion of  the  Legislature,  unless  a  limit  so  short 
as  to  practically  destroy  the  constitutional  right 
is  fixed,  and  six  months  is  not  such  an  unrea- 
sonably short  time. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  f  35%.*] 

Original  mandamus  proceeding  by  the 
State,  on  the  relation  of  C.  H.  Eiehl  and  otb> 
ers.  against  I.  M.  Howell,  Secretary  of  State. 
Writ  denied. 
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Lester  B.  Klrkpatrlck,  of  SeatUe,  for  re- 
lators. W.  V.  Tanner  and  Scott  Z.  Hender- 
son, both  of  Olynipla,  for  respondent 

PARKEB,  J.  This  la  a  mandamus  pro- 
ceeding commenced  In  this  court,  wherein 
the  relators  seek  to  compel  the  Secretary  of 
State  to  transmit  a  copy  of  a  proposed  Inltl- 
atlve  measure  filed  in  hlS'Offlce  to  the  Attor- 
ney General,  to  the  end  that  there  may  be 
formulate^  a  ballot  title  thereof,  as  provided 
by  the  Laws  of  1918,  p.  418,  preliminary  to 
the  circulation  of,  and  procurlifK  signatures 
to,  petitions  for  the  submission  of  the  pro- 
posed measure  to  a  vote  of  the  people  at  the 
general  election  to  be  held  in  November,  1914. 
The  cause  Is  submitted  to  us  upon  the  de- 
murrer of  the  Secretary  of  State  to  the  re- 
lator's petition.  From  the  briefs  and  argu- 
ment of  counsel,  it  Is  apparent  that  the 
Secretary  of  State  has  declined  to  proceed  as 
demanded  hy  the  relators,  because  the  pro- 
posed initlatlTe  measure  was  filed  in  his  of- 
fice more  than  ten  months  prior  to  the  date 
of  the  general  election  of  1914,  which  fact 
appears  in  the  allegations  of  the  relator's 
petition.  The  question  here  presented  is: 
Does  this  foct  justify  the  Secretary  of  State 
In  declining  to  proceed  as  demanded  by  the 
relators? 

The  initiative  and  referendum  amendment 
to  our  Constitution,  adopted  In  1912,  pro- 
vides, among  other  things,  as  follows :  "Ini- 
tiative petitions  shall  be  filed  with  the  Sec- 
retary of  State  not  less  than  four  months  be- 
fore the  election  at  which  they  are  to  be 
voted  upon.  *  *  *  If  filed  at  least  four 
months  before  the  election  at  which  they  are 
to  be  voted  upon,  he  shall  submit  the  same 
to  the  vote  of  the  people  at  the  said  election. 
•  *  *  All  such  petitions  shall  be  filed  with 
the  Secretary  of.  State,  who  shall  be  guided 
by  the  general  laws  in  submitting  the  same 
to  the  people  until  additional  legislation  shall 
especially  provide  therefor.  This  section  is 
self-executing,  but  legislation  may  be  enacted 
especially  to  facilitate  its  operation."  Laws 
of  1911,  pp.  137,  189.  The  Legislature  of 
1913  passed  an  act  "facilitating  the  operation 
of  the  initiative  and  referendum."  Laws  of 
1913,  p.  418.  That  act,  so  far  as  we  need 
here  notice  its  provisions,  reads  as  follows: 

"Sec,  1.  *  *  *  Measures  to  be  submit- 
ted upon  Initiative  petition  shall  be  filed 
within  ten  months  prior  to  the  election  or  the 
session  of  the  Legislature  at  which  they  are 
to  be  submitted.  The  Secretary  of  State 
shall  give  to  each  such  measure  a  serial 
nnmber,  using  a  separate  series  for  initiative 
and  referendum  measures,  respectively,  and. 
forthwith  transmit  to  the  Attorney  General  a 
copy  of  such  measure  bearing  its  serial  num- 
ber.   ••    • 

"Sec  2.  Within  ten  days  after  the  receipt 
of  any  sach  measure,  the  Attorney  General 
shall  formulate  therefor  and  transmit  to  the 
Secretary  of  State  a  ballot  title  of  not  to  ex- 
ceed on«  hundred  words,  bearing  the  serial 


number  of  such  measure,  which  ballot  title 
may  be  distinct  from  the  legislative  title  of 
such  measure,  and  shall  express,  and  give  a 
true  and  impartial  statement  of  the  purpose 
of  such  measure,"  Then  follow  provisions 
relating  to  the  form  of  and  circulation  of  the 
petitions,  verifying  the  signers  to  be  legal 
voters,  publication,  conduct  of  the  election, 
canvass  of  vote,  etc, 

[1]  It  Is  suggested,  though  we  do  not  un- 
derstand It  to  be  seriously  contended,  that 
the  words  "measures  to  he  submitted  upon 
Initiative  petition  shall  be  filed  within  ten 
months  prior  to  the  election"  mean  that  such 
measures  shall  be  filed  with  the  Secretary  of 
State  more  than  ten  months  prior  to  the  elec- 
tion. We  are  nnable  to  see  that  there  is  any 
ground  for  so  contending.  The  language  is 
too  plain  for  construction.  "Within  ten. 
months"  plainly  means  'less  than  ten  months" 
before  election. 

[2]  It  is  contended  by  counsel  for  flie  re- 
lators that,  in  so  far  as  this  law  thus  limits 
the  time  within  which  an  initiative  measure 
may  be  filed  with  the  Secretary  of  State  pre- 
liminary to  the  circulation  of  petitions  for 
submission  of  such  a  measure  to  the  people, 
the  law  is  in  violation  of  the  Initiative  and 
referendum  amendment  to  the  Constitution. 
It  is  first  argued  that  the  terms  of  that 
amendment,  in  effect, .  prohibit  the  Legisla- 
ture from  fixing  any  limit  upon  the  time 
within  which  proposed  initiative  measures 
may  be  filed  with  the  Secretary  of  State. 
The  argument  seems  to '  be  that,  since  the 
constitutional  amendmoit  provides  that  the 
petitions  of  the  voters  shall  be  filed  with  the 
Secretary  of  State  "not  less  than  four  months 
before  the  election,"  and,  "if  filed  at  least 
four  months  before  the  election,  •  •  • 
he  shall  submit  the  same  to  the  vote  of  the 
people,"  the  Legislature  is  thereby,  in  effect, 
prohibited  from  fixing  any  limit  of  time  with- 
in which  a  proposed  measure  may  be  filed 
and  circulation  of  petitions  thereon  commenc- 
ed. We  cannot  agree  with  this  contention. 
The  Legislature  Is  expressly  authorized  to 
enact  laws  to  facilitate  the  initiative  and 
referendum.  It  seems  clear  to  us  that  a 
limitation  upon  the  time  within  which,  prior 
to  the  election,  a  proposed  measure  may  bte 
filed  and  the  procuring  of  signatures  of  vo- 
ters to  the  petitions  commenced  is  a  proper 
subject  of  legislation,  looking  to  orderly  pro- 
cedure and  fairness  to  the  electors.  While 
the  constitutional  amendment  is  declared  to 
be  self-execuyng,  it  is  apparent  that  its  exe- 
cution would  be  almost,  if  not  wholly,  im- 
practicable without  legislation  of  some  such 
nature  as  this.  It,  of  course,  is  necessary 
that  some  practical  test  be  provided  for  de^ 
termlnlng  whether  the  signers  of  the  peti- 
tions are  legal  voters.  It  is,  of  course,  but 
fair  that  the  petitions  should,  so  far  as  prac- 
tical, be  signed  only  by  those  who  would  be 
voters  at  the  election.  This  can  be  secured 
with  greater  certainty  by  having  the  peti- 
tions signed  as  near  tJie  time  of  the  election 
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as  practical.  We  all  know  tltat  onr  elector- 
ate is  not  the  same  from  year  to  year.  We 
are  of  the  opinion  that  it  Is  within  the  power 
of  the  legislature  to  fix  a  reasonable  limit  of 
time  preceding  the  election  within  which  an 
Initiative  measure  may  be  filed  with  the 
Secretary  of  State. 

[3]  It  Is  further  contended  by  counsel  for 
the  relators  that  the  act  is,  in  any  event,  in 
violation  of  the  initiative  and  referendum 
amendment,  because  ten  months  is  an  un- 
reasonably short  time  for  the  preparation 
and  drcnlatlon  of  petitions  asking  submis- 
sion of  a  proposed  InltlatiTe  measure  to  the 
voters,  In  view  of  the  fact  that  the  petitions 
must  be  filed  with  the  Secretary  of  State  at 
least  four  months  before  election,  leaving 
only  six  months  in  which  to  prepare,  circu- 
late, and  procure  signatures  to  the  petitions. 
We  are  dearly  of  the  opinion  that  this  is  a 
matter  of  legislative  discretion  with  which 
we  cannot  Interfere ;  in  any  event,  not  unless 
a  limit  of  time  should  be  fixed  so  short  as 
to  practically  destroy  the  right  guaranteed  by 
this  constitutional  amendment  Plainly  six 
months  Is  not  an  mireasonably  short  time 
for  the  circulation  and  procuring  signatures 
to  petitlona 

The  writ  is  denied. 

CROW,  C.  J.,  and  MOUNT,  MOBRIS,  and 
PULIiERTON,  JJ.,  concur. 


ROBINSON  V.  ROBINSON. 

(Supreme  Court  of  Washington.    Feb.  4,  1914.) 

1.  DivoBCK  (§  165*)  —  Dbobke  —  Opening  ob 
Vacating — GsonNDS. 

A  petition  by  a  wife  to  vacate  a  decree  of 
divorce  granted  in  a  suit  by  her  alleged  that  the 
husband  urged  hec  to  apply  for  and  obtain  a 
divorce  on  the  ground  of  desertion;  that  he 
told  her  that  her  refusal  to  do  so  was  occa- 
sioning him  great  inconvenience  in  a  business 
way,  and  that  he  would  be  ruined  financially  as 
well  as  socially;  that  he  repeatedly  told  her 
that  the  application  would  be  merely  formal, 
and  that  as  soon  as  the  six  months'  limitation 
expired  after  she  secured  the  decree  he  wotdd 
remarry  her ;  that  if  she  did  not  commence  an 
action  he  would  be  compelled  to  leave  the  state, 
she  would  never  hear  from  him  again,  and  he 
would  give  no  financial  aid  to  her  or  the  chil- 
dren; that  he  would  employ  an  attorney  to  rep- 
resent her,  make  default,  and  make  provision 
for  her  support  and  that  of  their  children; 
that  one  of  his  lawyers  assured  her  that  he 
was  greatly  embarrassed  in  a  financial  way  by 
reason  of  her  refusal  to  apply  for  a  divorce; 
that  she  finally  consented;  that  she  instituted 
an  action  in  which  a  decree  was  entered;  tliat 
the  facts  stated  in  her  complaii^t  and  testified 
to  did  not  justify  a  divorce;  that,  although 
she  and  the  husband  sustained  marital  rela- 
tions after  the  action,  she  did  not  so  testify; 
that  the  court's  findings  were  not  in  accordance 
with  the  evidence;  that  at  the  trial  she  did  not 
state  she  wanted  a  divorce,  but  only  that  she 
wanted  to  do  what  was  best  for  the  children; 
that  the  trial  court  only  granted  divorce  after 
her  counsel  had  stated  that  he  and  the  hus- 
band's attorney  were  unable  to  bring  about  a 
reconciliation;  that  this  was  not  true;  and 
that  the  husliand  bad  not  deserted  her.     Held, 


that  a  demurrer  to  the  petition  was  properly 
sustained,  as  it  showed  nothing  more  than  a 
collusive  arrangement  to  obtain  a  divorce,  and 
did  not  show  any  sudi  duress  as  exempted  the 
wife  from  the  rule  that  one  may  not  be  heard 
to  impeach  a  decree  which  he  has  procured  to 
be  entered  in  his  own  favor. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {{  533-642,  646,  548;    Dec.  Dig.  f 

2.  DivoBCE  (I  165*)  —  Decbm  —  Openino   ob 
Vacati»g--Gbo'dnds. 

That  perjured  testimony  may  .have  been 
offered  to  secure  a  divorce  decree  is  no  ground 
for  vacating  ^he  decree. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  |§  533-542,  546,  648;    Dec.  Di«.  f 

3.  DivoBCB  (I  166*)  —  Decree  —  Ofeniho  ob 

VACATINa-KSBOUNDS. 

While  the  insuffidency  of  the  evidence  to 
support  a  divorce  decree  would  justify  an  ap- 
peal, it  will  not  justify  a  vacation  of  the  decree. 
[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  {§  533-542,  646,  548;  Dec.  Dig.  | 
165.*) 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  Bruce  Blake,  Judge. 

Proceeding  by  Alice  V.  Bobinson  against 
Edward  Robinson  to  vacate  a  decree  of  di- 
vorce. From  a  judgment  sustaining  a  demur- 
rer to  the  petition,  the  petitioner  appeals. 
Affirmed. 

F.  W.  Gtrand  and  Robertson  &  Miller,  all 
of  Spokane,  for  appellant.  Post,  Avery  & 
Higgins,  of  Spokane,  for  respondent. 

60SE,  J.  This  la  a  petition  to  vacate  a 
decree  of  divorce  entered  at  the  suit  of  tbe 
petitioner.  The  decree  was  entered  on  the 
16th  day  of  April,  1912.  Nearly  ten  months 
later  and  on  February  4,  1913,  the  petition- 
er, the  plaintiff  in  the  divorce  suit,  filed  her 
petition  to  vacate  the  decree.  A  general  de- 
mnrrer  to  the  petition  was  sustained.  The 
petitioner  has  appealed. 

[1]  The  petition  is  too  lengthy  to  be  re- 
produced In  full.  It  alleges.  In  substance, 
that  the  appellant  was  married  to  the  re- 
spondent In  October,  1900;  that  they  lived 
together  as  husband  and  wife  until  the  date 
of  the  entry  of  the  decree,  except  during  brief 
intervals  when  the  respondent  was  away 
from  his  home  "through  the  inducement  and 
solicitation  of  one  Ethel  Irving,  with  whom 
he  became  infatuated  in  the  spring  of  1910; 
that  in  the  month  of  May,  1911,  the  respond- 
ent,  because  of  his  infatuation  for  Ethel 
Irving  and  at  her  Instigation,  brought  an 
action  against  the  appellant  for  a  divorce  on 
the  ground  of  desertion,  which  he  thereafter 
dismissed  because  there  was  no  ground  for 
his  complaint;  that  a  short  time  thereafter 
the  respondent,  who  Is  a  lawyer,  commenced 
to  urge  and  persuade  the  appellant  to  apply 
for  and  obtain  a  divorce  from  him  on  the 
ground  of  desertion,  "in  order  that  he  might 
marry  the  said  Ethel  Irving";  that  he  told 
her  that  her  refusal  to  comply  with  his  re- 
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qneiit  and  secure  a  divorce  "was  occasioning 
him  great  Inconvenience  and  annoyance  In  a 
business  way,  and  he  would  be  ruined  finan- 
cially as  well  as  lose  his  standing  with  his 
friends,  employers,  and  business  associates"; 
that  he  repeatedly  told  her  that  the  applica- 
tion would  be  only  a  formal  matter;  that,  as 
soon  as  the  six  months'  limitation  expired 
after  she  had  secured  the  decree,  "he  would 
remarry  her,"  and  In  the  meantime  would 
straighten  up  his  business  affairs;  that  they 
conld   then   resume   the   marital   relations; 
that  she  frequently  inquired  of  hljn  In  what 
manner  his  marriage  embarrassed  him;   that 
he  always  answered  that  he  could  not  tell 
her,  "and  asked  her  if  she  could  not  believe 
him  and  trust  him;"    that  the  respondent 
often  told  her  that,  if  she  did  not  commence 
an  action  for  and  secure  a  divorce  from  him, 
he  would  be  compelled  to  leave  the  state; 
that  she  would  never  hear  from  him  again; 
that  he  would  give  no  financial  aid  to  her 
and  to  the  children,  but  that,  if  she  would 
get  a  divorce,  his  financial  difficulties  would 
soon  be  satisfactorily  adjusted;  that  he  told 
her  that  he  would  employ  an  attorney  to  rep- 
resent her;    that  be  would  make  default; 
and  that  he  would  make  provision  for  the 
support  of  herself  and  their  children  until 
their  remarriage.    It  Is  further  alleged  that, 
after  the  respondent  had  pleaded  with  the 
aprellant  for  a  number  of  months,  "and  after 
talking  with  one  of  his  lawyers,"  who  assured 
her  that  the  respondent  was  greatly  embar- 
rassed in  a  financial  way  by  reason  of  her 
refusal  to  apply  for  a  divorce,  and  being 
overpersuaded,  she  finally  consented  to  go 
before  the  court  "and  tell  the  situation  to  the 
court  Just  as  it  was,  at  the  same  time  pro- 
testing that  she  did  not  want  a  divorce ;  that 
she  had  no  grounds  therefor;    that  she  did 
not  believe  that  a  decree  would  be  granted;" 
that  she  was  advised  by  the  respondent  that, 
in  order  to  get  a  divorce,  "it  would  be  neces- 
sary for  her  to  go  to  the  attorney  whom  he 
had  selected  and  would  pay,  and  have  him 
present  the  matter  for  her;"  that  pursuant 
to  the  "arrangement"  she  instituted  an  action 
for  divorce;    that  the  respondent  defaulted, 
and  that  oo  the  16th  day  of  April,  1912,  a 
decree  of  divorce  was  entered.    She  further 
alleges  that  the  facts  stated  In  her  complaint 
and  testified  to  at  the  trial  did  not  Justify  a 
divorce  on  the  ground  of  desertion;    that, 
although  she  and  the  respondent  sustained 
the  marital  relation  subsequent  to  the  bring- 
ing of  the  action,  she  did  not  testify  to  that 
fact;  that  the  findings  of  the  court  in  the 
divorce  action,  which  are  made  a  part  of 
the  petition,  are  not  in  accordance  with  the 
evidence  adduced  at  the  trial  and  are  not 
supported  by  the  evidence ;   that  at  the  trial 
she  did  not  state  that  she  wanted  a  divorce, 
bnt  only  stated  "that  she  wanted  to  do  what 
was  best  for  the  children";    that  the  trial 
court  did  not  believe  there  was  any  ground 
for  divorce,  and  continued  the  hearing  until 
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the  afternoon;  that  the  court  was  then  not 
satisfied  of  the  sufficiency  of  the  evidence  to 
warrant  a  decree;  that  he  called  counsel  for 
the  appellant  and  the  prosecuting  attorney 
to  the  bench,  and  the  attorney  for  the  appel- 
lant stated  to  the  court  that  he  and  the' at- 
torney for  the  respondent  bad  been  endeav- 
oring for  a  number  of  months  to  bring  about 
a  reconciliation,  bat  that  they  were  unable 
to  do  so,  and  expressed  the  opinion  that  the 
appellant  and  the  respondent  could  no  long- 
er live  together  as  husband  and  wife;  that 
after  this  statement  the  court  granted  the  de- 
cree;* that  the  statement  made  by  counsel  for 
the  appellant  "was  not  the  fact";  that  the 
appellant  did  not  desire  a  divorce,  but  that 
she  applied  for  it  because  of  the  solicitation 
of  the  respondent  and  because  of  the  repre- 
sentations made  by  him  and  one  of  his  at- 
torneys; that  she  did  not  know  or  have  rea- 
son to  believe  at  such  time  "that  a  fraud  was 
being  practiced  upon  her  or  the  court" ;  that 
she  is  informed  and  believes  that  the  decree 
"was  obtained  by  collusion" ;  that  the  re- 
spondent had  a  good  defense  to  the  action; 
that  he  had  not  In  fact  deserted  her,  but  bad 
during  the  pendency  of  the  suit  sustained  the 
marriage  relation  with  her,  and  was  support- 
ing her  and  the  children. 

In  the  divorce  suit,  the  court  expressly 
found  that  the  respondent  deserted  the  peti- 
tioner in  the  month  of  July,  1909;  that  he 
had  since  that  time  refused  to  live  with  her, 
and  that  during  all  of  said  time  he  had  liv- 
ed separate  and  apart  from  her,  against  her 
will,  and  without  her  consent  The  divorce 
decree  recites  that  the  prosecuting  attorney 
of  Spokane  county  appeared  on  behalf  of 
the  state  and  resisted  the  action.  The  decree 
awarded  to  the  appellant  the  custody  of  the 
four  minor  children,  and  directed  the  re- 
spondent to  pay  her  the  sum  of  |200  per 
month,  payable  monthly,  for  the  support  and 
maintenance  of  herself  and  the  minor  chil- 
dren, until  the  further  order  of  the  court 

We  think  the  demurrer  was  properly  sus- 
tained. There  is  no  allegation  that  the  ap- 
pellant was  feeble  in  mind  or  body,  or  that 
she  stated  the  real  facts  to  her  attorneys  or 
to  the  court  In  short,  the  petition  shows 
nothing  bnt  a  collusive  arrangement  for  a 
divorce.  She  alleges  that  she  finally  con- 
sented to  go  before  the  court  "and  tell  the 
situation  to  the  court  Just  as  it  was."  There 
is  no  allegation  that  she  did  this.  Indeed  the 
inference  is  either  that  the  facts  alleged  in 
her  petition  are  false,  or  that  she  testified 
falsely,  or  suppressed  material  facts  in  the 
trial  of  the  divorce  suit  The  gist  of  her 
petition  is  that  her  husband,  who  had  there- 
tofore commenced  a  divorce  suit  against  her 
on  the  ground  of  desertion,  which  be  had 
dismissed,  represented  to  her  that  the  mar- 
riage embarrassed  him  in  his  business  rela- 
tions; that,  while  both  of  the  parties  luiew 
there  was  no  ground  for  divorce,  he  repre- 
sented that,  if  she  would  obtain  a  divorce. 
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he  would  get  his  business  affairs  adjusted 
within  six  months  and  remarry  her. 

The  appellant  relies  upon  Graham  y.  Gra- 
ham, 64  Wash.  70,  102  Pac.  891, 18  Ann.  Gas. 
909,  Prlngle  t.  Prlngle,  56  Wash.  93,  104 
Pac.  135,  and  McDonald  r.  McDonald,  34 
Wash.  293,  75  Pac.  865,  from  this  Jurisdiction, 
and  Danforth  t.  Danforth,  105  111.  603,  and 
Winder  v.  Winder,  86  Neb.  495,  125  N.  W. 
1095,  from  other  Jurisdictions.  The  case  at 
bar  has  little  in  common  with  any  of  these 
rases. 

In  the  Graham  Case  a  decree  of  divorce 
was  entered  at  the  suit  of  the  husband  on 
the  1st  day  of  September,  1908.  On  the  Ist 
day  of  October  following,  the  wife  filed  her 
petition,  praying  for  an  order  vacating  the 
decree  and  for  permission  to  withdraw  her 
answer  and  defend  the  suit  She  alleged  in 
her  petition  that  prior  to  November,  1907, 
the  marriage  relation  had  been  most  amica- 
ble ;  that  from  that  time  the  husband  began 
to  grow  cold  and  distant ;  that  In  June,  1908, 
he  requested  her  to  procure  a  divorce,  which 
she  refused  to  do;  that  his  inattention  and 
neglect  then  became  more  marked,  until 
finally,  with  intent  to  deceive  her  as  to  his 
real  motive,  he  more  than  once  threatened  to 
commit  suicide  unless  she  consented  to  allow 
him  to  procure  a  divorce ;  that  he  procured 
a  revolver  and  made  a  pretended  attempt  to 
take  his  life;  that  his  conduct  so  terrorized 
her  and  her  children  that  she  was  reduced  in 
health  and  so  shocked  In  her  nervous  sys- 
tem that  she  was  induced  to  believe  that  he 
would  commit  suicide  and  yielded  to  his  de- 
mand ;  that  she  signed  an  answer  which  her 
husband  had  caused  to  be  prepared;  that 
her  husband  thereafter  telephoned  her  that 
he  would  take  his  life  If  she  resisted  the 
divorce  or  appeared  In  the  courtroom  at  the 
hearing;  all  of  which  she  believed,  and  for 
that  reason  did  not  appear.  She  further  al- 
leged that  all  the  facts  set  forth  in  the  com- 
plaint were  false  and  untrue;  that  his 
threats  of  suicide  were  made  with  intent  to 
cover  his  real  purpose,  which  was  to  marry 
another,  a  purpose  which  he  thereafter  ad- 
mitted to  her.  In  holding  that  the  petition 
was  sufllclent,  the  court  said  that  the  com- 
plaint In  the  divorce  suit  was  subject  to 
demurrer;  that  the  suit  was,  in  effect,  not- 
withstanding the  record,  a  decree  by  de- 
fault; that,  while  ordinarily  "the  plea  of 
coercion  or  duress  would  not  be  heard  upon 
the  facts  alleged,  when  we  consider  the  years 
of  intimate  relationship  existing  between 
these  parties,  the  trust  and  confidence  in- 
spired by  mutual  interest  in  the  rearing  of 
children,  it  is  not  for  us  to  say  in  this  pro- 
ceeding that  the  appellant  was  not  the  vic- 
tim of  a  well-founded  dread  that  respondent, 
the  father  of  her  children,  would  take  his 
life  unless  she  submitted  to  his  demand." 

In  the  Prlngle  Case  tlie  wife  commenced 
an  action  in  Mason  county  against  the  peti- 
tioner and  obtained  a  decree  of  divorce  upon 
constructive  service.    Returns  were  properly 


made  that  the  husband  could  not  be  found 
in  either  Mason  or  Chebalis  county.  A  trial 
was  had,  and  a  decree  entered,  in  wtaicb  it 
was  adjudged  that  the  wife  was  entitled  to 
a  divorce.  The  husband  alleged  in  his  peti- 
tion, that  be  had  at  all  times  during  tbe 
pendency  of  the  action  resided  in  Chelialis 
county;  that  his  place  of  residence  and  post- 
offlce  address  were  well  known  to  his  wife. 
This  was  held  to  state  a  ground  for  relief. 
It  will  be  observed,  however,  that  the  peti- 
tion was  filed  by  the  innocent  party. 

In  the  McDonald  Case  the  court  said:  "It 
would  seem  to  be  violative  of  fundamental 
principles  to  hold  that  a  divorce  decree, 
fraudulently  procured,  may  not  be  timely  as- 
sailed by  the  {nnocent  party  to  the  proceed- 
ings."   (Tbe  italics  are  ours.) 

In  the  Danforth  Case  a  motion  was  made 
to  vacate  a  decree  of  divorce  on  the  groand 
that  It  had  been  coUuslvely  entered.  It  was 
made  at  the  term  during  which  the  decree 
was  rendered.  Tbe  court  said  that  the  de- 
cree had  not  then  become  "an  unalterable 
record"  ;  that  the  decree  "with  the  records  of 
other  proceedings  of  the  term,  was  still  In 
fieri  and  under  the  control  of  the  court  to 
amend,  change,  or  vacate,  as  justice  mlgtit 
require."  Winder  v.  Winder  Is  to  the  same 
effect  There  the  motion  to  vacate  the  decree 
because  of  collusion  was  made  at  the  term 
at  which  the  decree  was  entered.  It  was 
said:  "•  •  •  the  court  had  power  to  set 
aside  tbe  decree  during  the  term,  if  satisfied 
that  it  had  been  obtained  by  fraud  or  col- 
lusion, or  it  it  believed  that  its  former  con- 
clusion was  erroneous." 

In  Melsenheimer  v.  Melsenhelmer,  65  Wash. 
32,  104  Pac.  159,  133  Am.  St  Rep.  1005,  and 
Ferry  v.  Ferry,  9  Wash.  239,  87  Pac.  481,  we 
held  that  a  decree  of  divorce  stands  upon  the 
same  footing  as  a  decree  in  other  cases. 

In  the  Ferry  Case  the  wife  was  the  defend- 
ant in  the  divorce  action.  OChe  decree  was 
granted  to  her  upon  her  cross-complaint 
She  sought  to  have  the  decree  vacated  upon 
the  ground,  among  others,  that  neither  party 
to  the  divorce  suit  was  a  resident  of  the 
state  at  the  time  the  decree  was  entered. 
She  also  alleged  that  no  evidence  was  taken 
as  to  the  residence  of  either  party.  A  de- 
murrer to  her  complaint  was  sustained.  In 
passing  upon  the  case,  the  court  said:  "We 
know  of  no  rale  prevailing  in  cases-  where 
the  husband  or  wife  alleges  fraud  of  this 
kind  different  from  that  which  controls  cases 
between  other  classes  of  parties." 

In  Karren  v.  Karren,  25  Utah,  87,  69  Pac. 
465,  60  L.  R.  A.  294,  95  Am.  St  Rep.  815,  the 
wife  sought  to  vacate  a  decree  of  divorce 
obtained  at  the  suit  of  the  htisband.  Sbe 
alleged  Inter  alia  that  her  husband  represent- 
ed to  her  that  he  was  procuring  the  divorce 
because  of  the  insistence  of  his  parents  and 
in  order  to  get  the  homestead  conveyed  to 
him  by  his  father,  and  that  he  represented 
that,  after  the  divorce  was  obtained,  he 
would  remarry  her,  and  that  to  enable  him 
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to  procnre  the  deed  to  the  homestead  she 
refrained  from  appearing  and  defending  the 
acUoD.  In  denying  the  relief,  the  court 
said:  "Hie  plaintUT,  when  she  gave  her  con- 
sent, must  have  known  that  the  contemplated 
dlTorce  could  only  be  procared  by  a  suppres- 
sion of  the  facts  and  false  testimony."  Nich- 
ols y.  Nichols,  25  N.  J.  Bq.  60,  Newman  v.  New- 
man, 27  Okl.  381,  112  Pac.  1007,  and  Simons 
T.  Simons,  47  Mich.  253,  645, 10  N.  W.  360,  an- 
nounce the  same  rule. 

In  Starbuck  v.  Starbuck,  ITS  N.  T.  603,  66 
.\.  E.  193,  93  Am.  St  Hep.  631,  the  court  said: 
"A  party  cannot  avail  himself  of  a  defense 
or  of  a  right  to  recover  by  means  of  an  Inval- 
id decree  or  Judgment  obtained  by  him;  but, 
on  the  other  band,  he  may  not  be  heard  to 
impeach  a  decree  or  Judgment  which  he  him- 
self has  procured  to  be  entered  In  hla  own 
favor."  This  is  undoubtedly  the  general 
rule;  there  may  be  exceptions.  If  the  peti- 
tion when  read  as  an  entirety  showed  that 
the  appellant  was,  in  fact,  acting  under 
duress,  she  might  be  exempt  from  the  rule 
stated,  but  no  such  fact  api)ears. 

[2]  The  fact  that  perjured  testimony  may 
have  been  offered  to  secure  the  decree  af- 
fords no  ground  for  vacating  it  Whlttley  v. 
WhltUey,  60  Misc.  Rep.  201,  111  N.  Y.  Supp. 
1078;  United  States  v.  Throckmorton,  98 
U.  S.  61,  25  L.  Ed.  93. 

In  the  Throckmorton  Case  it  was  said: 
"On  the  other  hand,  the  doctrine  is  equally 
well  settled  that  the  court  will  not  set  aside 
a  Judgment  because  It  was  founded  on  a 
fraudulent  instrument,  or  perjured  evidence, 
or  for  any  matter  which  was  actually  pre- 
sented and  considered '  in  the  Judgment  as- 
sailed." 

[3]  We  think  the  petition  when  fairly  read 
shows  nothing  more  than  a  collusive  arrange- 
ment to  obtain  the  divorce.  The  prosecuting 
attorney  appeared  and  resisted  on  behalf  of 
the  state.  The  petition  does  not  allege  that 
he  failed  to  discharge  his  duty  to  the  state. 
The  legal  presumption  is  that  be  did.  There 
Is  00  allegation  that  the  appellant  in  the  di- 
Torce  action  told  the  "situation  to  the  court 
just  as  it  was,"  as  she  alleges  she  had  agreed 
with  the  respondent  to  do.  Nor  is  there  any 
allegation,  either  that  she  did  or  that  she 
did  not  make  full  disclosures  to  her  counsel 
who  represented  her  at  the  instance  of  the 
respondent  It  is  true  she  alleges  that  the 
evidence  was  not  suflldent  to  Justify  the  de- 
cree. That,  however,  was  for  the  court. 
In  what  respect  it  was  insufficient  she  fails 
to  point  out.  The  presumption  is  that  her 
counsel  did  their  duty  and  there  is  no  allega- 
tion to  the  contrary.  The  presumption  is 
that  the  court  did  its  duty,  and  there  is- no 
alleKatlon  to  the  contrary  except  the  alleged 
Insufficiency  of  the  evidence.  The  Insuffiden- 
(j  of  the  evidence  would  in  proper  cases  Jus- 
tify an  aiq>eal,  but  it  will  not  Justify  a  vaca- 
tion of  the  decree.  Morgan  v.  Williams,  137 
Pac.  47a 


We  think  the  petition  is  fatally  defective. 
The  Judgment  is  affirmed. 

CROW,    0.   J.,   and   BLUS,   MAIN,    and 
CHADWICK,  33.,  concur. 


STATE  ex  rel.  RUSSELL  et  al.  v.  SUPERI- 
OR COURT  IN  AND   FOR  KING 
COUNTY  et  al. 
(Supreme  Court  of  Washington.    Jan.  31,  1914.) 

1.  Judges  (|  49*)— Disqualification— Stat- 

UTOBY   PBOVISIONS. 

There  is  no  such  inherent  right  necessarily 
vested  in  an^  particular  judge  of  the  superior 
court  to  punish  a  constructive  contempt  predi- 
cated on  acts  done  out  of  the  presence  of  the 
court  tending  to  belittle  and  degrade  it,  and 
to  embarrass  the  administration  of  justice,  as 
prevents  the  Legislature  from  authorizing  a 
change  of  judges  for  prejudice  in  a  proceeding 
to  punish  for  such  contempt 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  §1  187,  188:   Dec.  Dig.  |  49.*] 

2.  JuDQKs  (§  49*)— DisquAunCATiow— Stat- 
utory Pbovisions— "Pbockkoino." 

A  prosecution  upon  infoimation  for  a  con- 
structive contempt  consisting  of  acts  done  out 
of  the  presence  of  the  court  tending  to  belittle 
and  degrade  it  and  to  interrupt,  prevent  and 
embarrass  the  administration  of  justice,  is  a 
"proceeding"  within  Laws  1911,  c.  121,  i  1, 
which  provides  that  no  judge  of  the  superior 
court  shall  sit  to  hear  or  try  any  proceeding 
when  it  shall  be  established  that  he  is  prejudiced 
against  any  party  or  attorney  or  the  interest 
of  either,  and  that  he  shall  forthwith  transfer 
the  action  to  another  department  of  the  court, 
call  a  judge  from  some  other  court,  or  apply  to 
the  Governor  to  send  a  judge  to  try  the  case. 

{Ed.  Note. — For  other  cases,  see  Judges,  Cent 
g.  8!  187,  188 ;    Dec.  Dig.  §  49.» 
For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5631-5638.] 

3.  Judges  (J  51»)  —  Disquaufication— Cow- 
STiTUTioNAi,  Provisions. 

Under  Lews  1911,  c.  121,  }  1,  providing 
that  no  judge  of  the  superior  court  shall  sit 
to  hear  or  try  any  action  or  proceeding  when 
it  shall  be  established  that  he  is  prejudiced 
against  any  party  or  attorney  or  the  interest 
of  either,  and  that  be  shall  forthwith  transfer 
the  action  to  another  department  of  the  same 
court,  call  a  judge  from  some  other  court, 
or  apply  to  the  Governor  to  send  a  judge  to 
try  the  case,  and  section  2,  providing  that  any 

garty  or  attorney  may  establish  such  prejudice 
y  motion  supported  by  afiidavit  that  the  judge 
is  prejudiced,  so  that  such  party  or  attorney 
cannot,  or  believes  that  he  cannot,  have  a  fair 
and  impartial  trial  before  him,  where  such  a 
showing  is  seasonably  made,  the  moving  party 
is  entitled  to  a  change  of  judges  as  a  matter  of 
right 

TEM.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  iS  224-231 ;   Dec.  Dig.  i  51.*] 

Department  2.  Mandamus  hy  the  State, 
on  relation  of  Thomas  W.  Russell  and  an- 
other, against  the  Superior  Court  in  and  for 
King  County  and  John  E.  Hnmphries,  Judge. 
Peremptory  writ  granted. 

Geo.  H.  Rummens,  of  Seattle,  for  plaintiffs. 
H.  E.  Foster,  of  Seattle,  for  respondents. 

CROW,  C.  J.  The  relators  ask  of  this 
court  a  writ  of  mandamus  directed  to  Hon- 
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orable  John  JS.  Humphries,  jodge  of  the  su- 
perior court  of  King  county,  requiring  him  to 
transfer  a  certain  cause  to  another  Judge 
for  trial,  to  call  In  some  other  superior  court 
Judge  to  try  the  cause,  or  to  request  the 
Governor  to  do  so.  Relators'  application 
shows  Ihe  following  proceedings:  On  Sep- 
tember 24, 1913,  H.  E.  Foster,  as  deputy  pros- 
ecuting attorney,  in  and  for  King  county, 
presented  to  respondent  an  affidavit  charging 
the  relators,  Xhomaa  W.  Russell  and  Emll 
Hendrickson,  with  a  contempt  of  court  com- 
mitted out  of  the  presence  of  the  court,  the 
substance  of  the  charge  being  that,  on  Sep- 
tember 22,  1013,  a  certain  action  was  pend- 
ing in  the  superior  court  of  King  county  in 
wliich  the  state  of  Washingrton  was  plaintiff 
and  Millard  Price  and  others  were  defend- 
ants; that  prior  to  September  ^,  1913,  the 
relators  unlawfully  and  wrongfully  conspired 
with  numerous  other  persons  to  Interfere 
with  the  proceedings  of  the  superior  court  in 
said  cause;  that  they  did  so  for  the  purpose 
of  intimidating  the  respondent  Judge  before 
whom  the  cause  was  then  pending,  and  that 
with  such  intention  they  adopted  certain 
written  resolntions  of  contemptuous  char- 
acter. A  specific  statement  of  the  resolutions 
is  unnecessary.  Upon  the  filing  of  this  affi- 
davit, a  citation  was  issued  requiring  the  re- 
lators to  appear  before  the  superior  court, 
and  Hon.  John  E.  Humphries,  Judge  thereof, 
to  answer  the  charge  of  contempt  Before 
further  proceedings  were  had,  the  relators 
seasonably  filed  a  motion  in  strict  compliance 
with  chapter  121,  Session  Laws  1911,  request- 
ing a  change  of  Judges,  and  supported  their 
motion  with  an  affidavit,  which,  in  the  lan- 
guage of  the  statute,  recited  that  Hon.  John 
B.  Humphries,  before  whom  the  proceeding 
was  then  pending,  was  prejudiced  against 
each  of  them,  and  against  their  interest  in 
the  cause.  Their  affidavit,  in  substance,  fur- 
ther alleged  that  the  respondent  John  B. 
Humphries,  from  the  bench,  and  in  open 
court,  on  several  occasions,  bad  expressed  his 
feelings  openly  and  publicly  relative  to  the 
relators ;  that  he  had  stated  they  were  guilty 
of  contempt,  and  that  he  Intended  to  adjudge 
them  guilty,  and  sentence  them  to  JaiL  Re- 
spondent denied  the  motion,  struck  the  affi- 
davits, and  ordered  the  relators  to  appear 
before  him  for  trial  on  October  3,  1913. 
Thereupon,  they  applied  to  this  court  for  an 
alternative  writ  of  mandamus  and  a  show 
cause  order,  which  was  Issued.  Respondent 
has  interposed  a  motion  to  quash  on  the 
ground  that  the  alternative  writ  was  irregu- 
larly and  improperly  Issued.  It  will  be  un- 
necessary to  pass  upon  this  motion,  as  the 
cause  is  now  before  us  for  hearing  upon  the 
merits,  and  the  vital  question  at  this  time  Is 
whether  a  peremptory  writ  shall  issue. 

[1]  Relators  are  charged  with  a  construc- 
tive contempt  predicated  on  alleged  acts  done 
out  of  the  presence  of  the  court,  which  acts 
tended  to  belittle  and  degrade  the  court,  and 


were  intended  to  Interrupt,  prevent,  and  em- 
barrass the  administration  of  Justice.  Re- 
spondent contends  that  chapter  121,  Laws  of 
1911,  supra,  does  not  apply  to  prosecutions 
for  contempt,  as  the  superior  court  has  Inher- 
ent power  to  summarily  hear  and  determine 
such  causes,  and  punish  all  parties  who  may 
be  in  contempt;  that  the  Judiciary  is  a  co- 
ordinate branch  of  the  government;  that  its 
inherent  right  to  punish  parties  guilty  of 
contempt  cannot  be  destroyed,  and  that  the 
Legislature  has  no  power  to  withdraw  this 
inherent  power  from  the  courts.  An  argu- 
ment pf  this  kind  might  well  be  made  rela- 
tive to  the  right  of  a  court  to  summarily 
punish  for  a  direct  contempt  committed  in 
the  immediate  presence  of  the  court,  but  that 
question  is  not  before  us  and  need  not  be  de- 
termined at  this  time.  A  different  question 
is  presented  where  a  party  is  charged  with 
constructive  contempt  committed  out  of  the 
presence  of  the  court,  as  In  such  an  instance 
no  such  inherent  right  Is  necessarily  vested 
in  any  parUcular  Judge  of  the  court 

[2]  The  act  of  1911  provides: 

"Section  1.  No  Judge  of  a  superior  court  of 
the  state  of  Washington  shall  sit  to  hear  or 
try  any  action  or  proceeding  when  it  shall  be 
established,  as  hereinafter  provided,  that 
such  Judge  Is  prejudiced  against  any  party 
or  attorney,  or  the  interest  of  any  party  or 
attorney  appearing  in  such  cause.  In  such 
case  the  presiding  Judge  shall  forthwith 
transfer  the  action  to  another  department  of 
the  same  court,  or  call  in  a  Judge  from  some 
other  court,  or  apply  to  the  Governor  to  send 
a  Judge,  to  try  the  case.    •    •    • 

"Sec.  2.  Any  party  to  or  any  attorney  ap- 
pearing In  any  action  or  proceeding  In  a  su- 
perior court,  may  establish  such  prejudice  by 
motion  supported  by  affidavit  that  the  Judge 
before  whom  the  action  Is  pending  is  preju- 
diced against  such  party  or  attorney,  so  that 
such  party  or  attorney  cannot,  or  believes 
that  he  cannot  have  a  fair  and  impartial 
trial  before  such  Judge.    •    •    • " 

That  a  prosecution  upon  information  for 
constructive  contempt  committed  without  the 
presence  of  the  court  is  a  proceeding  in  con- 
templation of  this  statute  cannot  be  success- 
fully questioned.  In  Lamonte  v.  Ward,  36 
Wis.  558,  it  was  held,  under  a  statute  author- 
izing the  removal  of  any  cause  or  "matter," 
that  a  contempt  proceeding,  if  not  a  cause,  was 
at  least  a  "matter,"  and  could  be  removed.  In 
Back  V.  State,  75  Neb.  603,  106  N.  W.  787,  a 
prosecution  for  constructive  contempt,  the 
court  held  that  contempt  cases  are  removable 
as  other  cases,  although  It  was  further  held 
that  the  showing  there  made  was  insuffi- 
cient to  require  a  removal 

[3]  A  discussion  of  the  facts  Is  unneces- 
sary. Relators'  affidavit  filed  In  this  court 
in  support  of  their  application,  is  sufficient  to 
show,  not  only  that  the  respondent  Judge  was 
prejudiced  against  the  relators,  but  also 
shows  that  in  open  court,  and  in  advance  ot 
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any  bearln];,  he  made  an  announcement  of 
Us  Intention  to  imprison  them  in  punish- 
ment for  the  alleged  contempt  We  have 
frequently  held  that  npon  a  showing  season- 
ably made  in  compliance  with  the  statute,  a 
moving  party  is  entitled  to  a  change  of  judg- 
es as  a  matter  of  right.  State  ex  rel.  Nelson 
V.  Yakey,  64  Wash.  511,  117  Pac.  265;  State 
ex  rel.  Lefebvre  v.  Clifford,  65  Wash.  313, 
118  Pac.  40;  State  ex  rel.  Jones  v.  Gay,  65 
Wash.  629,  118  Pac.  830 ;  State  ex  rel.  Moore 
V.  Superior  Court,  70  Wash.  362,  126  Pac. 
926. 

On  the  record  before  us  relators  were  enti- 
tled to  an  order  for  a  change  of  Judges.  It, 
therefore,  follows  that  a  writ  of  mandamus 
should  issue  directing  the  respondent  Judge 
to  grant  their  motion. 

Let  the  writ  issue. 

PARKER,  MORRIS,  PULLERTON,  and 
MOUNT,  JJ.,  concur. 


STATE  ex  rel.  SIEGFRIED  v.  SUPERIOR 
COURT  IN  AND  FOR  KING  COUN- 
TY et  al. 

(Supreme  Court  of  Washington.    Jan.  31, 1914.) 

Department  2.  Application  by  the  State^  on 
the  relation  of  Thorwald  Siegfried,  for  a  wnt  of 
wohibition  against  the  Superior  Court  of  King 
County  and  Honorable  John  E.  Humphries, 
Jndge  thereof.  Peremptoiy  writ  ordered  to  i»- 
nie. 

Alexander  &  Bandy,  of  Settle,  for  relator. 
H.  E.  Foster,  of  Seattle,  for  respondents. 

PER  CURIAM.  On  September  13,  1013,  H. 
IX  Foster,  as  deputy  prosecuting  attorney  in 
and  for  King  county,  filed  in  the  superior  court 
of  said  county  an  affidavit  charging  the  relator, 
Thorwald  Siegfried,  with  a  constructive-  con- 
tempt, committed  out  of  the  presence  of  the 
court.  The  relator,  l>eing  cited  to  appear  before 
the  respondent,  Hon.  John  E.  Humphries,  judge 
of  the  superior  court,  and  answer  the  charge,  at 
once  and  prior  to  further  proceedings,  moved 
the  respondent  to  transfer  the  cause  to  another 
department  of  the  court,  or  to  call  another  judge 
to  bear  the  charge,  or  to  apply  to  the  Governor 
to  send  another  judge  to  hear  the  same.  The 
motion,  which  was  properly  supported  by  affi- 
davit of  prejudice,  was  denied  by  respondent. 
Relator  tnereuppn  applied  to  this  court  for  a 
writ  to  prohibit  respondent  from  proceeding 
farther  in  the  cause,  other  than  to  grant  the 
motion. 

The  record  and  proceedings  herein  are  sub- 
stantially the  same  as  those  in  cause  No.  11,617, 
State  ex  i«L  Russell  et  al.  v.  Superior  Court, 
138  Pac  291,  in  which  an  opinion  has  been  filed 
on  this  date.  For  reasons  therein  set  forth  it 
it  ordered  tliat  a  peremptory  writ  be  issued. 


CITY  OP  CHEHALIS  v.  CITY  OP  CBN- 
TRALIA. 

(Snpreme  Court  of  Washington.    Feb.  4,  1914.) 

1.  EHiNBirr  DottAiN  (I  47»)— Pboceedinos— 
Pbjoritt  or  Right. 
As   between   municipalities   contending   in 
condemnation  proceedings  for  the   same  reser- 


voir site,  the  one  that  is  prior  in  time  will  be 
held  first  in  right 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  107-120;    Dec.  Dig.  §  47.*] 

2.  EjMinent  Domain  (|  169*)  —  Conditiors 
Pbecedbnt— Declabation  of  Intention  to 
Condemn. 

Under  Rem.  &  BaL  'Code,  ^  7770,  providing 
that  a  city  may  condemn  only  m  a  proper  pro- 
ceeding in  a  court  of  competent  jurisdiction, 
and  section  7769,  providing  that  a  city  desiring 
to  condemn  land  shall  provide  therefor  by  ordi- 
nance, an  ordinance  providing  for  the  submis- 
sion of  a  plan  to  acquire  a  gravity  water  sys- 
tem, reciting  that  it  was  proposed  to  acquire 
the  necessary  land  by  purchase  or  condemna- 
tion, sufficiently  declared  an  intention  to  con- 
demn. 

[EM.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  !  481 ;   Dec.  Dig.  i  169.*] 

3.  EjMinbnt  Domain  (§  167*)  —  Statutes  — 
Constbuotion. 

As  against  a  property  owner  condemnation 
statutes  will  be  strictly  construed. 

[Ed.  Note. — For  other  cases,  see  Elminent  Do- 
main, Cent  Dig.  §S  451-^56;  Dec.  Dig.  { 167. •] 

4.  Eminent  Domain  (i  191*) — Pboceeoinos— 
Descbiption  of  Pbopebty. 

Under  Rem.  &  Bal.  Code,  i  7771,  requiring 
a  reasonably  accurate  description  of  property 
to  be  condemned,  accuracy  of  description  is  es- 
sential only  in  the  decree,  and  where  the  de- 
cree corrected  an  erroneous  course  given  in  the 
petition  and  defined  the  exact  limits  of  the 
condemned  area,  the  defect  in  the  description 
in  the  petition  was  not  fatal.  , 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {§  509-618 ;  Dec.  Dig.  §  191.*] 

6.  Eminent  Domain  (|  47*)— Pboceedinqs— 

Defenses. 

In  a  proceeding  by  a  municipality  to  con- 
demn a  reservoir  site,  the  acquisition  of  the 
rights  of  the  lower  riparian  owners  by  an  op- 
posing m,unicipality  pending  the  proceeding  was 
unavailing  as  a  defense,  since  that  municipality 
could  not  thereby  acquire  the  'right  to  divert 
the  waters  of  the  stream  for  municipal  uses, 
but  acquired  only  the  rights  of  such  riparian 
owners; 

lEH.  Note. — For  other  cases,  see  Imminent  Do- 
main, Cent  Dig.  §§  107-120 ;  Dec.  Dig.  {  47.*] 

Department  1.  Appeal  from  Superior  Court, 
Lewis  County. 

Proceeding  by  the  City  of  Cbehalis  against 
the  City  of  Centralia  and  others  to  acquire  a 
reservoir  site.  From  a  decree  for  petitioner, 
the  City  of  Centralia  appeals.    Affirmed. 

W.  N.  Beal,  of  CentraUa,  Preston  & 
Thorgrimson,  of  Seattle,  Geo.  Dyaart,  of 
Centralia,  and  Forney  &  Ponder,  of  Chehalis, 
for  appellant  W.  A.  Reynolds,  of  Chehalis, 
and  P.  D.  Oakley  and  J.  A.  Shackleford,  both 
of  Tacoma,  for  respondent 

CHADWICK,  J.  [1]  The  dtlea  of  Chehalis 
and  of  Centralia  are  alike  contending  for  a 
site  for  a  reservoir  on  the  north  fork  of  the 
Newaukum  river.  It  is  the  intention  of  each 
of  the  cities  to  IrnQpund  and  divert  the 
waters  of  that  stream  for  domestic  and  other 
uses  within  the  limits  of  the  respective  mu- 
nicipalities. The  dty  of  Cbehalis  was  the 
primal  mover,  and,  being  first  in  time,  was 
held  to  be  first  in  right,  under  the  following 
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decisions  of  this  court:  State  ex  rel.  Gas- 
cade,  etc.,  Corp.  V.  Super.  Ct,  63  Wash.  321, 
101  Pac.  1094;  State  ex  rel.  Kettle  FaUs, 
etc.,  Co.  V.  Super.  Ct,  46  Wash.  500,  90  Pac. 
650;  Nlcomen  Boom  Co.  v.  North  Shore,  etc., 
Co.,  40  Wash.  315,  82  Pac.  412.  From  a  de- 
cree &  favor  of  the  dity  of  Chebalia  the  dty 
of  Centralla  has  appealed. 

The  owner  of  the  land  sought  to  be  con- 
demned Is  the  Weyerhauser  Timber  Com- 
pany.   It  Is  not  complaining  or  appealing. 

It  Is  first  contended  that  the  proceedings 
undertaken  by  the  city  of  Chehalls  were 
InsutOcient  and  so  lacking  In  certain  formal- 
ities required  by  the  statute  that  no  rights 
can  be  predicated  thereon,  and  that,  the 
proceedings  undertaken  on  the  part  of  Cen- 
tralla being  In  all  things  regular,  the  court 
should  have  entered  a  decree  In  Its  favor. 
The  Irregularities  and  omissions  relied  on, 
are:  First,  that  the  city  of  Chehalls  did  not 
declare  Its  Intention  to  condemn  by  ordi- 
nance, as  required  by  sectlMi  7799,  Rem.  ft 
Bal.  Code;  and,  second,  that  the  property 
sought  to  be  acquired  was  not  sufiBciently 
described;  and,  third,  that,  the  dty  of  Cen- 
tralla having  acquired  by  deed  the  riparian 
rights  of  the  down  stream,  owners  cannot 
now  be  deprived  of  the  waters  of  the  New- 
aukum  river. 

[2,  3]  1.  That  part  of  section  7760  of  the 
Code  relied  on  is  as  follows:  "When  the 
corporate  authorities  of  any  such  city  shall 
desire  to  condemn  land  or  other  property,  or 
damage  the  same,  for  any  purpose  authoriz- 
ed by  this  act,  such  city  shall  provide  there- 
for by  ordinance,  and  unless  such  ordinance 
shall  provide  that  such  Improvement  shall  be 
paid  for  wholly  or  In  part  by  special  assess- 
ment upon  property  benefited,  compensation 
therefor  shall  be  made  from  any  general 
funds  of  such  city  applicable  thereto." 

It  Is  admitted  that  the  ordinance  provid- 
ing for  the  submission  of  the  plan  or  Intent 
to  acquire  a  gravity  water  system  contains 
a  recital  that  it  is  proposed  to  acquire  the 
necessary  lands,  either  by  purchase  or  con- 
demnation ;  that  it  is  proposed  to  construct 
the  Intake  and  dam  at  a  point  on  the  rlv^ 
within  the  limits  of  a  certain  quarter  sec- 
tion of  land,  but  It  is  urged  that  these  re- 
dtals  were  for  the  purpose  of  advising  the 
people  as  to  the  proposition  to  be  voted  on, 
and  that  the  ordinance  for  this  reason  does 
not  instltnte  condemnation  proceedings.  We 
do  not  read  the  statute  wtlh  the  same  un- 
derstanding as  counsel.  The  city  could  not 
condemn  by  ordinance.  Under  the  statute 
that  could  only  be  done  by  a  proper  proceed- 
ing in  a  court  of  competent  jurisdiction. 
Section  7770,  Rem.  ft  Bal.  Code.  The  statute 
requires  as  an  inlUal  proceeding  that  the 
council  shall  manifest  Its  Intent  to  condemn 
land.  This  was  done  in  the  Instant  case,  and 
it  was  ratified  by  the  electors  of  the  dty. 


As  against  a  property  owner  it' is  the  mle 
that  eminent  domain  statutes  shall  be  con- 
strued strictly,  but  as  between  parties  yrtio 
are  seeking  priorities  in  the  taking  of  tbe 
same  piece  of  land,  we  know  of  no  role  that 
would  require  a  court  to  hold  any  part  of 
the  proceeding  to  be  technically  Insufflcient 
unless  It  can  be  said  that  tbe  objection  goes 
to  tbe  jurisdiction. 

It  is  said  that  tbe  will  of  tbe  coandl  as 
evidenced  by  the  ordinance  falls  short  of 
the  demands  of  the  statute  is  proven  by  the 
fact  that  after  the  ordinance  was  passed  the 
coundl  passed  a  motion  directing  the  dty  at- 
torney to  institute  a  condemnation  proceeding 
In  the  courts ;  that,  the  first  ordinance  being 
Insnittdent,  the  direction  to  the  attorney 
should  have  been  by  ordinance.  This  position 
Is  not  tenable.  The  ordinance  was  sufficient. 
Nor  does  the  law  require  any  formal  direc- 
tion to  the  dty  attorney.  If  it  did,  and  he 
had  begun  such  action  without  direction,  no 
third  person  could  object  It  would  have 
been  a  mere  irregularity,  which,  if  not  re- 
pudiated by  the  dty,  would  have  been  un- 
availing to  others. 

[4]  2.  The  petition  did  not  describe  tbe 
property  sought  to  be  taken  with  exact  cer- 
titude ;  one  of  the  courses  did  not  tie.  Up- 
on the  trial  a  decree  was  entered  defining  the 
exact  limits  of  the  condemned  area.  The 
description  was  sufiident  to  identify  the 
property.  The  statute,  section  7771,  Rem.  ft 
Bal.  Code,  requires  no  more  than  a  reason- 
ably accurate  description.  It  follows  that 
accuracy  of  description  is  essential  only  In 
the  decree. 

[S]  3.  The  acquisition  of  the  rights  of  the 
riparian  owners,  by  the  dty  of  Centralia, 
pending  the  trial  of  the  condemnation  suit, 
is  ifnavalllng  as  a  defense.  State  ex  rel. 
Kettle  Falls,  etc..  Go.  v.  Super.  Ct,  supra. 
Moreover,  respondent  disclaims  in  its  brief 
any  intention  to  hold  these  riparian  rights 
under  the  decree,  or  to  acquire  them  in  this 
proceeding.  We  shall  not  discuss  this  phase 
of  the  case  except  to  say  that  this  proceeding 
is  directed  to  the  acquisition  of  land  upon 
the  river  upon  which  it  is  intended  to  make 
a  storage  reservoir.  The  dty  of  Centralla 
could  not  acquire  the  right  to  divert  the 
waters  of  the  stream  for  munldpal  uses  by 
acquiring  the  lower  riparian  rights.  Its 
rights  are  those  of  the  riparian  owners,  no 
more  and  no  less,  and  it  may  be  that  respond- 
ent win  have  to  extinguish  those  rights  be- 
fore it  can  divert  the  waters  of  the  stream. 
Such  a  proceeding  would  Involve  questions 
going  to  the  extent  of  the  impairment  of  the 
right  not  now  before  us,  and  which  we  do 
not  decide. 

Aftirmed. 

CROW,  C.  J.,  and  MAIN,  ELLIS,  and 
GOSE,  JJ.,  concur. 
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LOWB  T.   O'BRIEN   et  aL 
(Sopreme  Court  of  Washington.    Feb.  4,  1914.) 
L  Landu>bd  and  Tenant  (|  164*)— Failubk 

TO  BXFAIB— LlABIUTT    TOB   DAMAGES. 

A  landlord  who  breaches  his  agreement  to 
keep  the  premises  in  repair  may  be  liable  In 
tort  for  damaKes  to  a  tenant  from  month  to 
month,  who  relied  on  such  promise  with  knowl- 
edge of  the  facta  to  his  injury. 

[Ed.  Note.— For  other  casea,  see  Landlord  and 
Tenant  Cent.  Dig.  {{  630-637.  689,  Oil ;  Dec. 
Dig.  1 164.*] 

2.  Landlord  and  Tenant  ({  168*)— Injdbies 

— CONTBIBUTOBY  NEOLIOENCE. 

If  a  landlord  promised  a  tenant  to  make 
repairs,  the  tenant  conld  remain  in  the  house 
for  a  reasonable  time  awaiting  for  the  repairs 
to  be  made  without  being  guilty  of  contribu- 
tory negligence  barring  recovery  for  injuries 
resulting  from  failure  to  repair. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  U  042,  64$;  061,  062,  680; 
Dec.  IMg,  1 168.*] 

3.  Landlobd  and  Tenant   (i  109*)— Action 

TOB   DaKAQE— JUBY   QUESTION  —  CONTBIBU- 
TOBT  NeOUGENCE. 

In  an  action  by  a  tenant  for  damages  by 
the  house,  which  was  built  on  a  piling  over  wa- 
ter, falling  into  the  water,  after  the  landlord 
had  agreed  to  make  repairs,  whether  the  ten- 
ant remained  in  the  house  an  unreasonable  time 
after  the  landlord  promised  to  repair  so  as  to 
be  guilty  of  contributory  negligence  held  a  jury 
question. 

[Etd.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  S|  644-^46,  004-607,  081- 
684;  Dec.  Dig.  |  169.*] 

Department  1.  Appeal  from  Superior 
Court,  Thurston  County;  John  R.  Mitchell, 
Judge. 

.\ctiod  by  Jennie  Lowe  against  P.  J. 
O'Brien  and  another.  From  a  Judgment  for 
defendants,  plaintlflr  appeals.  Reversed  and 
remanded  for  a  new  trial. 

Cbas.  D.  King,  of  Olympla,  for  appellant. 
Thomas  M.  Vance  and  Harry  L.  Parr,  both  of 
oiympia,  for  resiwndents. 

CHADWICK,  J.  Plaintiff  brought  tbis 
action  to  recover  damages  for  breach  of  cov- 
enant to  repair  the  premises  occupied  by  her 
as  a  tenant  of  the  defendants.  Plaintlft 
was  a  tenant  from  month  to  month.  When 
the  tenancy  began  in  the  year  1908,  the 
property  was  not  in  good  repair.  The  house 
needed  papering.  Defendant  P.  J.  O'Brien 
said  he  could  not  fix  it  up,  but  would  keep 
the  property  in  repair.  The  house  was  built 
on  piling  over  the  water  of  Budds  Inlet,  but 
Dotbtng  was  said  about  tide  flats  or  founda- 
tion. Defendant  from  time  to  time  made 
such  repairs  as  seemed  to  be  demanded.  He 
put  In  several  pUes,  repaired  the  chimney, 
and  fixed  the  roof.  The  bouse  was  apparent- 
ly insecure  in  the  summer  of  1912.  Plaintiff 
asked  defendant  when  he  was  going  to  fix 
the  piling  under  the  building,  saying  if  de- 
fendant did  not  fix  the  house  and  make  it 
safe  she  would  have  to  move  out.  Defendant 
promised  to  have  the  worl:  done  soon.  De- 
fendant went   East   for   a    time.      Plaintiff 


talked  to  him  about  repairs  after  he  return- 
ed, and  shortly  thereafter  the  bouse  fell 
into  the  bay.  Upon  this  state  of  facts  and  a 
showing  of  money  damages,  the  trial  Judge 
entered  a  judgment  of  nonsuit 

[1]  The  trial  Judge  followed  in  his  Judg- 
ment the  greater  number  of  cases,  and  pos- 
sibly what  might  be  called  the  general  rule, 
which  is  that  a  landlord  who  agrees  to  keep 
premises  In  repair  and  falls  to  do  so  is  not 
liable  in  tort  for  damages  to  a  tenant  from 
month  to  month  who  has  been  a  tenant  for 
years,  and  lias  full  knowledge  of  the  facts. 
Out  of  the  conflict  of  authority  this  court 
has  held  the  contrary  doctrine  in  the  case 
of  Mesher  v.  Osborne,  134  Pac.  1092,  where 
the  court  referred  with  approval  to  the 
case  of  Stlllwell  v.  So.  Louisville  Land  Co., 
22  Ky.  Law  Rep.  785,  68  S.  W.  696,  52  L.  R. 
A.  325,  holding  that  a  landlord  may  be  liable 
in  tort  for  failure  to  repair  an  open  defect 
known  to  botli  parties,  on  the  ground  that 
the  landlord's  promise  to  repair  absolved  the 
tenant  from  an  assumption  of  risk.  The  law 
Is  exhaustively  treated  in  tliat  opinion  and 
we  feel  bound  to  follow  it 

12, 3]  It  a  promise  was  made  plaintiff 
would  no  doubt  be  warranted  in  remaining 
In  the  house  for  a  reasonable  time,  waiting 
performance.  Whether  she  remained  an. un- 
reasonable time  and  was  guilty  of  contribu- 
tory negligence  is  a  question  of  fact,  which 
may  be  raised  on  a  new  trial  if  the  plead- 
ings are  properly  amended. 

In  fairness  to  the  trial  Judge  it  should  be 
said  that  the  Mesher  Case  had  not  been  de- 
cided when  the  Judgment  was  entered  in 
this  case. 

Reversed  and  remanded  for  a  new  trial. 

CROW,  O.  J.,  and  ELLIS,  GOSE,  and 
MAIN,  JJ.,  concur. 


JOHNSON  V.   BANK    OP   PASCO. 
(Supreme  Court  of  Washington.    Feb.  0,  1914.) 
1.  Banks  and  Banking  ({  105*)— Liabiuty 

— RXPBESENTATION  BY  CaBHIEB. 

A  complaint  alleged  that  the  cashier  of  a 
bank  acting  for  it  and  representing  certain  cor- 
porate stock  to  be  its  property  sold  the  stock 
to  plaintiff's  assignor,  receiving  bis  note  in 
payment  thereof,  the  stock  being  retained  by  the 
bank  as  collateral  security ;  that  the  cashier 
acting  for  the  bank  gave  plaintiff's  assignor  a 
receipt;  that  plaintiff's  assignor  paid  the  note 
with  the  understanding  that  the  stock  would  be 
delivered  to  him ;  that  he  bad  demanded  the 
stock,  and  that  it  bad  not  been  delivered.  The 
note,  the  copy  of  which  was  set  out,  was  made 
to  tne  bank.  The  receipt,  also  set  out  was 
signed  by  the  cashier  individually,  and  acknowl- 
edged the  receipt  of  the  purchase  price  of  the 
stock,  recited  that  the  stock  was  to  be  held  as  se- 
curity for  the  note  to  the  bank,  and  provided  that 
"I  further  agree  that  I  will"  repurchase  the  stock 
if  desired.  The  complaint  demanded  judgment 
against  the  bank  for  the  sum  j>aid  it  Ucld, 
that  the  complaint  was  not  insufficient  on  the 
ground  that  the  receipt  evidenced  a  private 
obligation   of  the  cashier,  since   the  receipt    in 
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connection  with  the  note  and  the  other  facts 
alleged  showed  that  the  bank  was  bound  there- 
by, and  the  facts  also  showed  that  the  bank 
had  received  the  sum  sued  for  from  plaintiff's 
assignor,  for  which  it  parted  with  nothing  ei- 
ther to  him  or  any  one  else,  at  his  instance. 
[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  Si  249-252;  Dec.  Dig.  f 
105.*] 

2.  Affbai,  akd   Ebbob   (|   1066*)— Habitlebs 

BBBOB— iNSTBtJCnONS. 

PlaintifTa  assignor  negotiated  for  the  pur- 
chase of  stock  with  the  cashier  of  a  bank;  he 
understanding  that  the  stock  was  the  property 
of  the  bank.  He  gaye  his  note  to  the  bank  for 
the  purchase  price  and  received  from  the  cash- 
ier a  receipt  signed  by  him  individually,  acknowl- 
edging receipt  of  the  purchase  price,  reciting 
that  the  stock  was  to  be  held  as  security  for 
the  note  to  the  bank,  and  providing  that  he 
would  rebny  the  stock  at  the  price  paid  with 
interest,  if  plaintiff's  assignor  so  desired  at  the 
end  of  one  year.  The  note  was  paid,  but  deliv- 
ery of  the  stodc  waa  refused,  and  suit  was 
brought  to  recover  the  amount  so  paid.  The 
court  chafed  that  the  authority  of  a  cashier 
or  other  officer  of  a  bank  might'be  inferred  from 
the  general  manner  in  which  he  was  allowed  to 
conduct  the  business  of  such  bank  without  in- 
terference by  his  superior  officers.  Held  that, 
though  there  was  little,  if  any,  evidence  as  to 
the  general  course  of  business  pursued  by  the 
cashier  in  manapng  the  bank,  the  instruction 
was  harmless,  since  the  agreement  to  repur- 
chase the  stock  was  the  only  agreement  in  the 
receipt  not  falling  within  the  general  authority 
of  a  cashier  and  general  manager  of  a  bank,  and 
such  agreement  was  not  involved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220 ;  Dec.  Dig.  {  106C.»] 

3.  TbiAL  (I  296*)  — INSTBUOTIONS  — CUEK  BT 
OtHEB   iNSTBCOnONS. 

In  such  action,  an  instruction  that,  if  the 
bank  received  from  plaintiff's  assignor  any  mon- 
ey, note,  or  other  thing  of  value  and  gave  no 
consideration  therefor,  such  assignor  would  have 
a  proper  claim  against  the  bank  for  the  value 
thereof,  if  subject  to  the  criticism  that  it  ex- 
cluded from  the  jury's  consideration  the  ques- 
tion of  consideration  passing  from  the  cashier 
individually  to  plaintiff's  assignor,  was  not 
erroneous,  where  the  court  further  charged  that 
the  bank  claimed  that  the  cashier  and  plaintiff's 
assignor  were  acting  in  collusion,  that  the  jury 
might  consider  whether  or  not  the  bank  parted 
with  the  equivalent  of  the  note  in  cash  as  a 
result  of  the  transaction,  that  if  the  trans- 
action was  for  the  private  use  and  benefit  of 
such  assignor  and  the  cashier  or  for  the  in- 
dividual bene6t  of  the  cashier  alone,  and  if  the 
cashier  received  the  money,  and  if  plaintiff's 
assignor  knew  or  had  reason  to  believe  that  the 
cashier  was  taking  and  using  the  note  for  the 
purpose  of  extracting  from  the  bank  money  for 
his  use,  and  if  money  to  the  amount  of  the 
note  was,  in  fact,  taken  from  the  funds  of  the 
bank  by  the  cashier  under  such  circumstances, 
plaintiff's  assignor  was  legally  bound  to  p^y 
the  note,  though  he  might  not  have  received 
or  did  not  receive  any  of  the  cash  so  taken. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  705-713,  715,  716;    Dec.  Dig.  {  296. •] 

4.  New  Tbial  ({  161*)— Newlt  Discovebed 
Evidence— CoNJXiCTiNO  Affidavits. 

Where,  as  to  the  only  newly  discovered  evi- 
dence which  was  not  cumulative  and  might  not 
have  been  discovered  prior  to  the  trial  by  proper 
diligence,  the  affidavits  of  the  parties  were  in 
sharp  conflict -the  trial  court  did  not  abuse  its 
discretion  in  denying  a  new  trial. 

[Ed.  Note,— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  311 ;   Dec.  Dig.  {  151.*] 


Department  2.  Appeal  from  Superior 
Court,  Franklin  Coun^;  O.  R.  Holoomb, 
Judge. 

Action  by  Charles  W.  Johnson  against  tbe 
Bank  of  Pasco.  Judgment  for  plaintiff,  and 
defendant  appeals.    AtUrmed. 

H,  B.  Nolnnd  and  G.  C.  Israel,  both  ot 
Tacoma,  for  appellant  Cbas.  W.  Jolinson, 
of  Pasco,  and  Edward  A.  Davis,  of  Ritzvllle, 
for  respondent 

PARKER,  J.  We  tliink  It  wiU  appear  as 
we  proceed  that  tWs  is,  in  substance,  an  ac- 
tion for  money  liad  and  received.  The  plain- 
tiff, as  assignee  of  A.  R.  Garey,  seeks  recov- 
ery of  money  which  he  claims  was  paid  by 
Garey  to  the  defendant  for  certain  shares  of 
the  stock  of  the  Pasco  Drug  Company,  which 
stock  tbe  defendant  lias  failed  and  refnsed 
to  deliver.  The  trial  was  before  the  court 
and  a  Jury,  and  resulted  in  verdict  and  Judg- 
ment in  favor  of  the  plaintiff  for  the  amount 
claimed  to  have  been  so  paid  by  Garey  to 
the  defendant,  with  Interest  thereon.  The 
defendant  has  appealed  to  this  court 

While  there  is  no  marked  degree  of  con- 
flict in  tbe  testimony  produced  in  this  cause, 
so  far  as  the  particular  facts  testifled  to  are 
concerned,  tliere  is  ample  room  for  difterence 
of  opinion  as  to  tbe  conclusions  which  may 
be  drawn  from  the  facts  testified  to,  together 
with  the  written  evidence  produced.  We 
summarize  the  facts  whidi  we  regard  that 
tbe  Jury  were  warranted  in  believing  as 
follows:  Appellant  is  a  banking  corporation 
existing  under  tbe  laws  of  this  state  and  do- 
ing business  in  tbe  city  of  Pasco.  H.  E<. 
Chrlstensen,  prior  to  his  death,  which  oc- 
curred in  June,  1912,  was  the  cashier  and 
general  manager  of  appellant  bank,  and  was 
also  Interested  in  the  Pasco  Drug  Company. 
In  tbe  latter  part  of  June,  1910,  Chrlstensen 
and  Garey  had  negotiations  looking  to  the 
sale  by  appellai^t  to  Garey  of  certain  shares 
of  tbe  stock  of  tbe  drug  company,  and  the 
payment  therefor  by  Garey  giving  to  appel- 
lant his  promissory  note,  the  drug  company 
stock  to  be  left  with  appellant  as  collateral 
security  for  the  note.  On  July  1,  1910,  tbe 
sale  was  consummated,  and  Garey  executed 
and  gave  to  appellant  his  promissory  note  for 
$1,600,  payable  on  demand,  with  interest  at 
8  per  cent  per  annum,  in  payment  of  the 
drug  company  stock,  when  Chrlstensen  de- 
livered to  Garey  a  writing  which  bad  been 
prepared  and  dated  a  few  days  previous, 
reading  as    follows: 

"Pasco  Drug  Co.  (Incorporated.) 
"Stationery   and   Drugs. 

"Pasco,  Wash.,  6—26 — ^19— i, 
"Received  of  A.  R.  Garey  the  sum  of  six- 
teen hundred  and  "/loo  dollars,  in  full  pay- 
ment for  tbe  William  Spring  stock  In  the 
Pasco    Drug    Co.,    of    Pasco,    Washington, 


*For  other  cases  see  same  topic  and  seetion  NUMBER  In  Dec.  Dig.  t  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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amounting  to  2,677  shares  of  the  par  value  of 
1100.00  each.  This  stock  Is  held  as  security 
for  his  note  to  the  Bank  of  Pasco  of  $1,600. 
I  farther  agree  that  I  will  within  one  year 
from  date  hereof  rebuy  the  said  stock  from 
the  said  A.  R.  Garey  at  $1,600  and  Interest 
on  said  sum  from  date  hereof  at  8%,  should 
the  said  Garey  desire  to  take  this  option  at 
the  end  of  one  year. 

"H.  E.  Chrlstensen." 

This  was  written  on  printed  letter  head 
paper  of  the  drug  company.  The  negotiations 
and  also  the  consummation  of  this  deal  oc- 
curred In  the  bank.  The  deal  was  carried  on 
entirely  between  Chrlstensen  and  Garey; 
Garey  believing  he  was  dealing  with  the  bank 
and  not  with  Chrlstensen  Individually ;  Ga- 
rey also  believing  from  Christenseu's  repre- 
sentations that  the  stock  was  the  property  of 
the  bank,  and  that  the  bank  desired  to  con- 
vert it  into  interest-bearing  securities  such 
as  his  note  would  be.  Garey  never  saw  the 
stock  certificates,  assuming  that  they  were  in 
the  possession  of  the  bank  as  collateral  to 
his  note,  as  evidenced  by  the  above-quoted 
receipt  then  given  to  him.  Garey  never  re- 
ceived anything  for  his  note  other  than  this 
receipt  Thereafter,  on  October  4,  1911,  the 
bank  caused  the  indebtedness  evidenced  by 
this  note,  or  rather  by  its  renewal,  to  be 
paid  by  deducting  the  amount  thereof,  with 
interest,  from  bis  deposit  account,  and  re- 
turning the  note  to  him  as  a  voucher  with  his 
cbeclcs.  Garey  has  demanded  the  drug  com- 
pany stock  from  appellant,  but  the  same  has 
never  been  delivered  to  him,  or  to  respondent, 
bis  assignee,  by  any  one. 

On  November  8,  1912,  Garey  delivered  to 
respondent  the  receipt  evidencing  the  hold- 
ing of  the  drug  company  stock  by  the  bank, 
with  an  assignment  Indorsed  thereon  as  fol- 
lows: 

"By  this  assignment  dated  this  8th  day  of 
November,  1912,  I  hereby  assign  the  said 
stock  2,677  shares  to  Chas.  W.  Johnson,  for 
a  valuable  consideration,  and  the  chose  in 
action  to  recover  purchase  price.    . 

"A  R.  Garey." 

The  evidence  seems  to  conclusively  show 
that  api>ellant  did  not  own  or  have  in  Its  pos- 
session the  drug  company  stock  at  the  time 
Chrlstensen  assumed  to  sell  it  to  Garey  as 
the  property  of  the  bank,  and  we  will  assume 
that  the  Jury  so  believed ;  but  the  jury  must 
have  also  believed  that  Garey  dealt  with 
Chrlstensen  touching  the  sale  of  this  stock, 
believing  be  was  purchasing  it  from  appel- 
lant; that  It  was  appellant's  property,  and 
that  he  was  paying  appellant  therefor  by  giv- 
ing his  $1,600  note. 

[1]  It  Is  first  contended  by  counsel  for  ap- 
pellant that  the  trial  court  erred  In  overrul- 
hig  Its  demurrer  to  respondent's  amended 
complaint  It  Is  contended  that  the  court 
Bhoidd  have  held,  as  a  matter  of  law,  from 
the  facts  alleged  in  the  complaint,  that  the 
receipt  given   to  Uarey   evidenced   only   a 


private  obligation  of  Christensen,  and  not 
an  obligation  of  appellant ;  and  that  such  a 
ruling  by  the  court  would  necessarily  re- 
sult in  freeing  appellant  from  any  obligation 
growing  out  of  the  facts  alleged  in  the  com- 
plaint This  contention  is  rested  upon  the 
assumption  that  this  is  an  action  solely  upon 
this  receipt  as  a  contract  between  appellant 
and  Garey.  We  do  not  so  Interpret  the  com- 
plaint It  Is  alleged  therein,  In  substance, 
that  Christensen,  acting  for  appellant  and 
representing  the  drug  company  stock  to  be 
the  property  of  appellant,  sold  the  stock  to 
Garey,  receiving  his  $1,600  note  In  payment 
thereof,  a  copy  of  which  is  set  out ;  that  the 
drug  company  stock  was  retained  by  ap- 
pellant as  collateral  security  for  the  note; 
that  Christensen,  then  acting  for  appellant, 
gave  Garey  the  receipt,  a  copy  of  which  is 
set  out ;  that  Garey  thereafter  paid  the  note 
to  appellant,  with  the  understanding  that  the 
drug  company  stock  wonld  be  delivered  to 
him  by  appellant;  that  Garey  demanded  the 
stock  from  appellant 'which  has  never  been 
delivered  to  him;  that  Garey's  right  of  ac- 
tion growing  out  of  these  facts  has  been  as- 
signed to  respondent  and  that  appellant 
withholds  from  Garey  and  respondent,  his 
assignee,  the  $1,600  so  paid;  which  allega- 
tions are  followed  by  a  prayer  for  Judgment 
against  appellant  for  that  sum  and  Interest 
We  think  that  the  trial  court  did  not  err  in 
overruling  the  demurrer  to  respondent's  com- 
plaiht,  first,  because  the  receipt  signed  by 
Christensen,  taken  In  connection  with  the 
note  executed  and  delivered  to  appellant  at 
the  same  time,  and  the  other  facts  alleged 
shows  that  appellant  was  bound  thereby; 
and  second,  because  the  facts  alleged  In  the 
complaint  show  that  the  appellant  actually 
received  $1,600  from  Garey,  for  which  it 
parted  with  nothing,  either  to  Garey  or  to 
any  one  else  at  Garey's  Instance.  Respondent  . 
had  a  right  to  allege  facts  In  his  complaint 
with  a  view  to  recovering  from  appellant  up- 
on either  or  both  of  these  theories.  They  are 
not  inconsistent  with  each  other  In  a  legal 
sense,  nor  do  we  understand  that  It  is  so 
claimed. 

[2]  It  is  contended  by  counsel  for  appel- 
lant that  the  trial  court  erred  in  giving  in- 
structions to  the  Jury,  in  substance,  that 
the  authority  of  a  cashier  or  other  officer 
of  a  bank  may  be  inferred  (rom  the  general 
manner  In  which  he  is  allowed  to  conduct 
the  business  of  such  bank  without  Interfer- 
ence by  his  superior  officers,  etc.  The  com- 
plaint against  this  Instruction  Is  not  that  It 
constitutes  an  erroneous  statement  of  the 
law,  but  that  there  was  no  evidence  touching 
the  general  course  of  business  pursued  by 
Christensen  in  managing  appellant  bank 
from  which  his  authority  could  be  Inferred 
beyond  that  generally  belonging  to  such  an 
officer.  It  Is  true,  there  was  but  little.  If 
any,  evidence  so  shovsing.  Indeed,  the  evi- 
dence as  to  the  authority  of  Christensen  in 
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connection  with  the  bank's  business  was  lit- 
tle else  than  the  fact  that  he  was  Its  cashier 
and  general  manager.  We  see  only  two 
things  agreed  to  In  this  receipt  which  are 
of  such  character  as  might  be  said  do  not 
fall  within  the  general  authority  of  a  cash- 
ier and  general  manager  of  a  bank ;  that  is, 
the  agreement  to  repurchase  the  stock,  by 
paying  therefor  the  price,  with  8  per  cent. 
Interest  thereon  from  date  of  sale.  The 
validity  of  this  part  of  the  receipt  is  not  here 
Involved,  since  there  is  no  effort  to  enforce 
it  IiTdeed,  the  fact  that  the  stock  was  not 
In  possession  of  or  owned  by  appellant  and 
was  not  received  by  Garey  necessarily  elimi- 
nates this  portion  of  the  receipt  from  the 
controversy,  in  so  far  as  It  may  form  a  part 
of  the  contract  then  made,  though  such  por- 
tion of  the  receipt  may  be  regarded  as  a  cir- 
cumstance to  be  considered  by  the  jury  in 
determining  whether  it  was  Chrlstensen's 
personal  obligation  Instead  of  being  the  obli- 
gation of  appellant.  It  seema  to  us,  there- 
fore, that  this  Instruction  could,  in  no  event, 
have  been  prejudicial  to  the  rights  of  appel- 
lant. Indeed,  it  is  difficult  to  see  how  an  in- 
struction telUng  the  jury  that  the  general 
powers  of  Christensen  as  cashier  and  general 
manager  of  the  bank  would  be  sufficient  au- 
thority for  him  to  convert  this  drug  company 
stock.  If  owned  by  the  bank,  into  an  inter- 
est-bearing security  In  the  form  of  a  note 
executed  by  Garey  would  be  erroneous.  It  Is 
conceded  that  appellant  bank  would  not  be 
allowed  to  own  stock  of  this  nature,  unless 
in  some  manner  compelled  to  receive  it  as 
security  or  in  settlement  of  an  antecedent 
debt,  and  it  is  also  conceded  that  a  bank 
owning  such  stock  would  be  required  by  the 
bank  examiner  to  dispose  of  it  or  charge  It 
off  Its  assets  at  the  earliest  possible  mo- 
ment. It  seems  clear  that  Christensen  would 
have  ample  power  to  dispose  of  such  stock 
had  it  been  the  property  of  appellant,  by 
converting  it  Into  such  securities  as  appel- 
lant could  lawfully  deal  in,  such  as  Carey's 
note.  Therefore  we  conclude  that  this  In- 
struction could,  in  no  event,  have  caused  the 
jury  to  attribute  to  Christensen  any  other 
power  than  that  which  he  actually  possess- 
ed, in  the  light  of  the  fact  that  the  ques- 
tion of  the  repurchase  of  the  drug  company 
stock  was  not  an  issue,  as  must  have  been 
understood  by  ^e  jury. 

[3]  The  court  Instructed  the  jury,  among 
other  things,  as  follows:  "If  you  believe, 
from  the  preponderance  of  the  evidence,  that 
the  defendant,  the  Bank  of  Pasco,  recelvea 
from  A.  R.  Garey  any  money,  note,  or  other 
thing  of  value,  and  gave  no  consideration 
therefor,  and  still  retains  the  said  money, 
note  or  other  thing  of  value,  without  giving 
any  consideration  therefor,  then  the  said 
Garey  would  have  a  proper  claim  against  the 
said  defendant  for  ^e  value  of  the  money, 
note,  or  other  thing  of  value  so  taken  and 
kept" 


This,  It  is  contended,  was  erroneous,  be- 
cause It  excluded  from  the  consideration  of 
the  Jury  the  question  of  the  passing  of  any 
consideration  from  Christensen  Individually 
to  Garey  for  the  note.  Standing  alone,  this 
Instruction  may  be  subject  to  the  criticism 
made.  We  think,  however,  the  criticism  is 
met  by  the  giving  of  the  following  instruc- 
tion: "The  defendant  in  this  case  claims  that 
H.  E.  Christensen,  Its  former  cashier,  and  A. 
R.  Garey  were  acting  in  collusion  at  the  time 
the  note  and  receipt  set  forth  in  the  amended 
complaint  were  executed.  *  *  •  You  may 
also  consider  the  question  as  to  whether  or 
not  defendant.  Bank  of  Pasco,  in  fact  part- 
ed with  the  equivalent  of  the  note  in  cash 
as  a  result  of  said  transaction.  And  if  you 
are  satisfied  from  all  the  facts  and  circum- 
stances surrounding  the  transaction  that  it 
was  one  for  the  private  use  and  benefit 
of  said  A.  R.  Garey  and  H.  E.  Christensen  or 
for  the  Individual  benefit  of  said  H.  E.  Chris- 
tensen alone,  and  that  he  received  said  mon- 
ey, and  that  said  A.  R.  Garey  knew  or  had 
reason  to  believe  that  said  H.  E.  Christensen 
was  taking  and  using  said  note  for  the  pur- 
pose of  extracting  from  the  funds  of  said 
bank  money  for  the  use  of  said  Christensen, 
and  that  money  to  the  amount  of  said  note 
was,  in  fact,  taken  from  the  funds  of  said 
bank  by  said  Christensen  under  such  circum- 
stances, then  the  said  A.  R.  Garey  was  le- 
gally bound  to  pay  said  note,  although  he 
may  not  have  received  or  did  not  receive 
any  of  the  cash  so  taken  to  his  own  per- 
soual  use."  Clearly  this  instruction  submit- 
ted to  the  jury  the  questions  of  this  being  a 
contract  between  Christensen  as  an  individ- 
ual and  Garey,  and  also  the  question  of 
any  consideration  passing  from  Christensen 
to  Garey.  We  think  the  court  did  not  err 
prejudicially  in  the  giving  of  the  instruction 
complained  of. 

The  serious  questions  involved  in  this  con- 
troversy are,  in  their  last  analysis,  questions 
of  fact,  and  have  to  do  with  the  sufficiency 
of  the  evidence  to  support  the  verdict,  at 
the  arriving  of  which  the  jury  must  neces- 
sarily have  found,  among  other  things,  that 
appellant  actually  received  from  Garey  $1,- 
600  in  the  payment  of  his  note,  without  any 
consideration  passing  from  it  to  any  one 
therefor,  and  that  there  was  no  consideration 
passing  from  Christensen  individually  to 
Garey  in  connection  therewith.  We  see  noth- 
ing in  the  Instructions  given  or  other  rulings 
of  the  court  which  prevented  the  fair  con- 
sideration of  these  questions  by  the  jury. 
We  have  read  the  entire  evidence,  both  oral 
and  written,  not  from  the  abstracts  made  by 
counsel,  but  from  the  statement  of  facts.  We 
deem  it .  sufficient  to  say  that  we  are  con- 
vinced therefrom  that  there  was  ample  evi- 
dence, if  believed  by  the  jury,  to  warrant 
the  conclusion  reached.  We  cannot  disturb 
the  judgment  because  of  lack  of  evidence  to 
support  it 
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[4]  One  of  the  grounda  npon  wbiCta  a  new 
trial  Is  sought  is  newly  discovered  evidence. 
As  to  the  proposed  new  evidence  other  than 
that  which  is  cumulative,  we.  think  there  la 
uo  sufficient  showing  of  dlligenoe  to  discover 
the  same  prior  to  the  triaL  This  may  not 
be  wholly  true  as  to  one  or  two  facts  claim- 
ed to  be  newly  discovered  evidence,  but,  as 
to  these,  the  affidavits  filed  by  the  respective 
parties  are  in  sharp  conflict.  We  are  of  the 
opinion  that  the  trial  court  did  not  abuse  its 
discretion  in  denying  a  new  trial,  so  far  as 
It  rested  upob  the  ground  of  newly  discov- 
ered evidence. 

The  Judgment  is  afSrmed. 

CHOW,  C.  J.,  and  FtJLLBRTON,  MOUNT, 
and  MORRIS,  JJ.,  concur.' 


ARCHER  V.  FRANKLIN  COUNTT  SCHOOL 

DIST.  NO.  1. 
(Supreme  Court  of  Washington.    Feb.  6,  1914.) 

1.  QoiTTBAOTs  (J  232*)— Building  Contracts 
— ExTBA  Work. 

Where  a  contract  for  a  school  building 
provided  that  the  brick  placed  in  the  walla 
should  be  thoroughly  wet  before  being  laid,  and 
the  architect  called  attention  to  the  fact  that 
the  bricks  were  not  being  wet,  but  was  not  again 
upon  the  work  until  some  30  days  later,  during 
Which  time  part  of  the  wall  was  conBtructed 
without  wetting  the  brick,  whereupon  he  order- 
ed that  the  wall  be  torn  down  and  replaced  ac- 
cording to  the  contract,  the  contractor  could 
not  recover  the  expense  of  tearing  down  and  re- 
placing the  wall  as  for  extra  work. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  Sf  1071-1094 ;    Dec.  Dig.  S  232.*] 

2.  Contracts  (g  232*)— Building  Contracts 
—Extra  Work. 

Where  a  building  contract  provided  that 
do  alterations  should  be  made  in  the  work  as 
shown  by  the  drawings  and  specifications,  except 
upon  a  written  order  of  the  architect,  extras  not 
made  upon  any  order  of  the  architect  or  agreed 
to  atf  extras  did  not  entitle  the  contractor  to  ex- 
tra compensation. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  »  1071-1004 ;   Dec.  Dig.  {  232.*] 

Department  2.  Appeal  from  Superior 
Court,  Franklin  County;  O.  B.  Holcomb, 
Judge. 

-Action  by  William  L.  Archer  against 
Franklin  County  School  District  No.  1. 
From  a  Judgment  for  plaintiir,  defendant  ap- 
peals, and  from  a  part  thereof,  plaintiff 
cross-appeals.    Modified. 

Chas.  W.  Johnson,  of  Pasco,  for  appel- 
lant Danson,  Williams  &  Danson,  of  Spo- 
kane, Monlton  &  Henderson,  of  Kennewick, 
and  A.  G.  Elston,  of  Spokane,  for  respondent 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  an  alleged  balance  on 
a  contract  for  the  construction  of  a  school 
building  for  the  defendant  The  plaintiff 
sued  for  the  sum  of  $8,209.70.  This  sum  was 
made  up  of  three  items:  First,  $3,500  for 
tearing  down  and  rebuilding  a  brick  wall; 


second,  $4,333.90,  the  alleged  balance  due 
upon  the  contract;  and  third,  $375.80  for 
extras.  The  defense  was  based  npon  the 
alleged  grounds  that  the  contract  bad  not 
been  completed  In  accordance  with  the  terms 
thereof ;  that  the  plaintiff  was  entitled  to  no 
extras;  that  there  was  an  offset  of  dam- 
ages caused  by  defective  work;  and  for  de- 
lay in  the  construction  of  the  building.  The 
First  National  Bank  of  Pasco  was  permitted 
to  intervene  in  the  case.  This  intervener 
alleged  an  assignment  of  $2,000  due  to  the 
plaintiff  from  the  defendant,  which  assign- 
ment was  accepted  by  the  defendant. 

Upon  the  trial  of  the  case  the  court  dis- 
allowed the  claim  of  $3,500  for  tearing  down 
and  replacing  the  brick  wall;  found  that 
the  plaintiff  was  entitled  to  extras  amount- 
ing to  $304.96;  and  that  the  defendant 
should  recover  damages  by  reason  of  the 
delay  of  the  plaintiff  In  completing  the 
building  in  the  sum  of  $336.  After  deducting 
these  itesis,  the  court  found  that  the  plain- 
tiff was  entitled  to  recover  from  the  defend- 
ant the  sum  of  $4301.85,  and  that  the  inter- 
vener was  entitled  to  a  lien  upon  such  Judg- 
ment for  the  sum  of  $2,000,  and  interest 

The  plaintiff  has  appealed  from  that  part 
of  the  Judgment  refusing  to  allow  him  $3,500 
for  tearing  down  the  wall.  The  defendant 
has  appealed  from  that  part  of  the  Judg- 
ment finding  that  the  building  was  completed 
in  accordance  with  the  contract,  and  that  the 
plaintiff  was  entitled  to  recover  for  extras, 
and  the  refusal  of  the  court  to  allow  $25 
per  day  for  the  time  intervening  between 
the  time  the  contract  was  to  be  completed 
and  when  It  was  actually  completed.  The 
intervener  has  appeared  In  this  court  and 
moved  to  dismiss  the  appeal  upon  a  number 
of  grounds.  It  is  sufficient  to  say  that  the 
appeals  of  the  plaintiff  and  the  defendant  do 
not  affect  the  Judgment  of  the  intervener.  It 
was  conceded  in  the  trial  of  the  case  that 
the  intervener  was  entitled  to  a  lien  for 
$2,000  upon  the  Judgment  of  the  plaintiff, 
and  no  appeal  was  taken  from  that  part  of 
the  Judgment,  and  whatever  Judgment  might 
be  rendered  here  would  not  affect  that  Judg- 
ment The  Intervener,  therefore,  has  no  in- 
terest in  the  appeal.    The  motion  is  denied. 

[1]  The  contract  between  the  plaintiff  and 
the  defendant  provided  that  the  plaintiff 
should  furnish  all  the  materials  and  con- 
struct the  building  in  accordance  with  the 
terms  of  the  contract  The  contract  also 
provided  that  the  brick  which  was  to  be 
placed  in  the  walls  of  the  building  should  be 
thoroughly  wet  before  being  laid  in  the 
walls.  When  the  brickwork  was  started, 
the  architect  was  upon  the.  ground  and 
called  attention  to  the  fact  that  the  brick 
were  not  being  wet.  He  was  not  upon  the 
work  again  until  some  30  days  later.  Part 
of  the  wall  was  constructed  without  wetting 
the  brick.     He  thereupon  ordered  this  wall 


'For  othw  caaM  Ma  same  topic  and  section  NUMBBR  In  Dec.  Dig.  t  Am.  Dls-  Key-No.  Series  &  Rep'^JsdezM 

)igitized  by 


oogle 


300 


138  PACIFIC  REPORTER 


(Wash. 


torn  down  and  replaced  according  to  the  con- 
tract This  was  done,  and  the  plaintiff  now 
claims  an  extra  amounting  to  $3,500  tor  tUs 
work.  It  Is  apparent  that  this  is  not  an  ex- 
tra. If  the  work  was  not  done  in  accordance 
with  the  terms  of  the  contract,  it  was  the 
duty  of  the  architect  to  require  It  to  be  torn 
down  and  replaced  In  accordance  therewith.' 
This  Is  what  the  architect  did.  It  is  true  a 
superintendent  was  upon  the  work  and  saw 
the  brick  being  placed  in  the  well  without 
wetting  them,  but,  as  soon  as  the  architect 
was  informed  thereof,  he  ordered  the  work 
torn  down,  and  It;  was  torn  down  In  accord- 
ance with  his  orders  and  built  up  as  pro- 
vided for  in  the  contract  We  think  it  is 
clear  that  the  plaintiff  was  not  entitled  to 
recover  as  for  an  extra  upon  this  Item. 

[2]  The  trial  court  allowed  several  items 
amounting  to  $304.95  as  extras.  The  con- 
tract provided:  "No  alterations  shall  be 
made  in  the  work  shown  or  described  by  the 
drawings  and  spedflcations,  exc^t  upon  a 
written  order  of  the  architect  and  when  so 
made,  the  value  of  the  work  added  or  omit- 
ted shall  be  computed  by  the  architect  and 
the  amount  so  ascertelned  shall  be  added  to 
or  deducted  from  the  contract  price."  It  is 
not  claimed  by  the  plaintiff  that  any  of  these 
items,  except  one  which  amounted  to  $84, 
was  made  upon  any  order  of  the  architect,  or 
that  they  were  agreed  to  as  extras.  The  con- 
tract is  si>eclflc  as  to  the  manner  in  which 
extras  were  to  be  furnished,  and,  if  the  items 
claimed  by  the  plaintiff  were  extras,  it  was 
his  duty  under  the  contract  to  obtain  a  writ- 
ten order  of  the  architect  for  the  doing  of 
these  things  as  extra  work.  Not  having  done 
so,  he  cannot  recover  for  any  of  the  Items, 
except  the  one  ordered  by  the  architect 
amounting  to  $84.  This  is  plainly  provided 
for  in  the  contract  and  the  contract,  of 
course,  must  control.  We  think  tbe  court 
was  in  error  when  it  allowed  $304  for  extras. 

The  defendant  attempted  to  show  that  the 
building  had  not  been  completed  at  the  time 
the  action  was  brought  by  reason  of  the 
tact  that  an  ornament  called  a  "cartouche," 
which  was  provided  for  in  the  contract  and 
which  was  to  be  placed  on  the  top  of  the 
building  in  front  containing  the  name  of  the 
building  and  a  scroll  or  shield,  was  not  con- 
structed in  accordance  with  the  specifica- 
tions. The  evidence  la  conflicting  upon  this 
point  Some  of  the  persons  qualified  to  tes- 
tify stated  that  the  cartouche  did  not  com- 
ply with  the  specifications;  others  that  It 
did  so  comply.  The  court  found,  after  hear- 
ing all  the  evidence  and  after  seeing  the  or- 
nament Itself,  "that  the  caststone  ornament 
compiles  fully  with  the  plans,  specifications, 
and  detailed  drawings  prepared  by  said  ar- 
chitect" After  carefully  reading  the  evi- 
dence upon  the  question,  we  have  concluded 
not  to  disturb  the  findings  of  the  court  upon 
this  question. 


The  Judgment  of  the  trial  court  la  modified 
to  the  extent  of  deducting  the  difference  be- 
tween $304.95  and  $84,  which  is  $220.95,  from 
the  amount  f«und  due  the  plaintiff.  Other- 
wise the  Judgment  is  afiSrmed.  'Neither  par- 
ty win  recover  costs  on  this  appeal. 

CROW,  C.  J,  and  ELLIS,  MORRIS,  and 
FULLERTON,  JJ.,  concur. 


WILLIAMS  V.  CITY  OF  SEATTLE. 

(Supreme  Court  of  Washington.    Feb.  6,  1914.) 

Municipal  Corporations  (§  1001*)— Actions 
—Conditions  Phecedknt— Presentation  of 
CTiAih. 

A  city  by  a  written  contract  agreed  to 
pay  a  specified  price  for  certain  buildmgs  and 
improvements  on  land  condemned  by  it,  the 
contract  further  providing  that  the  owner 
should  retain  possesBion,  rent  the  premises, 
collect  the  rents,  and  apply  the  net  proceeds 
on  the  purchase  price,  and  that,  unless  the 
price  was  so  paid,  it  would  be  paid  at  the  time 
the  city  took  possession  of  the  improvements 
or  sooner  if  they  should  be  destroyed  or  aban- 
doned. The  buudings  and  improvements  were 
destroyed  by  fire,  and  the  owner  brought  suit 
for  the  contract  price.  Held,  that  the  action 
was  one  on  a  contract  and  not  for  damages, 
within  a  provision  of  the  charter  that  all 
claims  for  damages  must  be  presented  to  the 
city  council  and  filed  with  the  city  clerk  with- 
in 80  days. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  2173;  Dec.  Dig.  t 
1001.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;   Boyd  Tallman,  Judge. 

Action  by  D.  C.  Williams  against  the  City 
of  Seattie.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Jas.  B.  Bradford  and  C.  B.  White,  both  of 
Seattle,  and  S.  V.  Carey,  of  Olympia,  for  ap- 
pellant Hastings  &  Stedman,  of  Seattle,  for 
respondent 

FULLERTON,  J.  Prior  to  July  1,  1907, 
the  respondent  Williams,  acquired  title  to  an 
oblong  tract  of  land  lying  immediately  north 
of  block  2  in  D.  T.  Denny's  second  addition 
to  North  Seattle,  In  the  county  of  King,  state 
of  Washington,  which  land  abutted  upon  the 
shore  lands  of  Lake  Union.  Prior  to  that 
date  Williams  and  his  predecessors  in  inter- 
est had  Constructed  thereon  "valuable  im- 
provements, in  aid  of  trade,  commerce,  and 
navigation,"  consisting  of  a  dock  and  build- 
ings, which  dock  extended  from  some  point 
on  the  uplands  across  the  shorelands  down 
to  the  navigable  waters  or  the  lake  On  the 
date  first  above  given,  the  Board  of  State 
Land  Commissioners  filed  a  plat  of  the  shore- 
lands  of  Lake  Union,  which  designated  the 
shorelands  on  which  the  dock  was  in  part 
constructed  as  block  71,  and  Williams,  In 
virtue  of  his  upland  ownership  and  the  im- 
provements he  had  made  upon  the  shore- 
lands,  was  accorded  a  preference  right  to 
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purchase  the  block,  and,  in  tact,  did  purchase 
it  some  time  in  1909.  The  platting  of  the 
sborelands  was  made  with  reference  to  the 
establishment  of  a  highway  around  a  portion 
of  the  lake,  which  followed  the  general  course 
of  the  shorelands,  and,  wherever  the  shore- 
lands  were  suitable  for  that  purpose,  such 
parts  were  dedicated  by  the  state  for  that 
use;  it  being  contemplated  that  the  city  of 
Seattle  would  acquire  so  much  of  the  up- 
land as  would  be  necessary  to  complete  the 
highway. 

On  February  15,  1909,  the  city  of  Settle 
passed  an  ordinance  profidlng  for  the  com- 
pletion of  the  highway  thus  initiated  by  the 
state  at  the  expense  of  the  property  benefited, 
and  directed  therein  that  the  corporation 
counsel  take  such  proceedings  in  the  courts 
as  he  found  expedient  to  acquire  the  lands 
necessary  to  complete  the  highway.  There- 
upon condemnation  proceedings  were  begun 
by  the  corporation  counsel  for  that  purpose, 
in  which  Williams  was  made  a  party  defend- 
ant; it  being  found  necessary  to  acquire  his 
upland  holdings  for  the  construction  of  the 
highway.  At  the  trial  of  the  proceedings, 
Williams  claimed  the  right  to  be  compensated 
not  only  for  the  upland  taken,  but  also  for 
the  dock  and  buildings  constructed  thereon, 
which  it  would  be  necessary  to  destroy  in 
the  establishment  of  the  highway.  The  ordi- 
nance provided  for  the  condemnation  of  land 
only,  and  the  city  objected  to  the  introduc- 
tion of  any  evidence  as  to  the  value  of  the 
structures  on  the  ground  that  the  ordinance 
did  not  provide  for  their  taking.  This  ob- 
jection the  trial  court  sustained,  allowing 
compensation  only  for  the  land  taken.  Wil- 
liams gave  notice  of  his  intention  to  appeal 
from  the  ruling  of  the  trial  court,  whereupon 
the  dty,  for  the  purpose  of  settling  the  mat- 
ter and  avoiding  further  litigation,  although 
not  desiring  the  immediate  possession  of  the 
property,  entered  Into  contract  with  him, 
the  material  parts  of  which  read  as  follows: 

"Therefore,  in  consideration  of  the  com- 
promise of  all  questions  now  existing  between 
the  dty  of  Seattle  and  the  said  D.  C.  Wil- 
liams relating  to  the  liability  of  the  dty  of 
Seattle  to  pay  for  the  improvements  herein- 
before described,  and  for  the  further  consid- 
eration of  pladng  the  said  city  of  Seattle 
in  position  to  take  possession  and  use  all 
that  portion  of  Southlake  avenue  adjacent  to 
Bald  block  71  of  Lake  Union  shorelands  and 
northerly  and  northeasterly  of  the  upland 
lying  north  of  block  No.  two  of  D.  T.  Den- 
ny's second  addition  to  North  Seattle,  in 
King  county,  Washington,  and  to  prevent 
and  avoid  any  further  litigation  over  said 
Improvements  and  the  delays  incident  there- 
to. It  la  hereby  agreed  that  said  dty  of  Seat- 
tle shall  pay,  and  does  hereby  agree  to  pay, 
to  said  D.  C.  Williams  the  sum  of  $2,030  for 
all  of  the  buildings,  docks,  and  improvements 
now  owned  by  said  Williams  and  situated 
within  the  boundaries  of  Southlake  avenue 


adjacent  to  block  No.  71  of  Lake  Union  shore- 
lands  and  the  uplands  lying  north  of  block 
No.  2  of  D.  T.  Denny's  second  addition  to 
North  Seattle,  all  in  Seattle,  King  county, 
Washington,  and  the  title  and  ownership 
does,  in  consideration  therefor,  hereby  pass 
to  and  become  vested  in  the  city  of  Seattle, 
and  said  D.  O.  Williams  does  hereby  convey, 
transfer,  and  set  over  to  said  dty  of  Seattle 
all  of  the  aforesaid  improvements  consisting 
of  the  aforesaid  dock  and  buildings.  It  is 
further  agreed,  as  a  part  of  this  stipulation, 
that  said  dty  of  Seattle  shall  pay  interest 
upon  said  amount  to  said  D.  C.  Williams  at 
the  rate  of  seven  per  cent  per  annum,  pay- 
able annually.  That  said  D.  C.  Williams 
shall,  by  himself  or  his  agents,  retain  pos- 
session of  said  buildings;  shall  use  reason- 
able diligence  and  efforts  to  keep  said  prem- 
ises rented;  shaU  collect  the  rents  from  the 
tenants  therein,  and,  after  deducting  a  com- 
mission of  five  per  cent  for  such  services, 
shall  apply  the  balance  thereof  upon  the 
payment  of  the  aforesaid  amount  and  the 
accruing  interest  thereon,  except  as  herein- 
after stated,  said  rents  to  begin  from  May 
16th,  1010.  It  is  further  agreed  that  no  ex- 
pense for  repairs  shall  be  allowed  out  of 
the  rents  and  Income  from  said  property 
without  the  same  is  first  authorized  and  ap- 
proved by  the  superintendent  of  buildings 
for  the  city  of  Seattle,  and  when  such  re- 
pairs are  so  allowed  the  same  shall  be  paid 
out  of  said  rents.  It  is  further  agreed  that 
said  Williams,  as  agent  for  the  dty  of  Seat- 
tle, shall  endeavor  to  procure  insurance  upon 
said  buildings  in  some  company  satisfactory 
to  the  superintendent  of  buildings,  and  all 
premiums  therefor  shall  be  paid  out  of  said 
renta  Unless  said  amount  is  so  repaid,  it  is 
agreed  and  understood  that  said  purchase 
price  shall  be  paid  at  the  time  of,  or  before, 
the  dty  of  Seattle  shall  take  possession  of 
said  improvements,  or  sooner  if  same  should 
be  destroyed  or  abandoned." 

The  contract  was  entered  into  on  May  4, 
1910,  and  two  days  thereafter,  on  May  6, 
1910,  the  dock  was  destroyed  by  Are.  Sub- 
sequent to  the  contract  and  prior  to  the  fire, 
Williams  procured  insurance  on  the  buildings 
in  the  sum  of  $2,000,  turning  over  the  poll- 
des  representing  the  same  to  the  dty.  Due 
proof  of  loss  was  made  by  the  dty  to  the 
Insurance  companies,  but  payment  thereof 
was  refused  on  the  ground  that  combustible 
material  was  kept  in  the  buildings  contrary 
to  the  terms  of  the  polides.  The  city  did 
not  sue  on  the  polides  within  the  time  lim- 
ited therein,  deeming  the  objection  of  the 
insurance  companies  well  taken,  whereupon 
Williams  instituted  the  present  action  upon 
the  contract  The  dty  defended  on  a  num- 
ber of  grounds,  among  which  was  the  ground 
that  no  claim  for  the  sum  demanded  was 
presented  to  the  dly  council  of  the  dty  of 
Seattle  within  30  days  after  the  destruction 
of  the  buildings,  in  pursuance  of  the  clause 
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of  the  dty  cbarter  relating  to  claims  for 
damages  against  tbe  city.  Judgment  went 
against  the  dty  from  which  it  appeals,  as- 
signing as  its  sole  error  the  want  of  presen- 
tation of  the  claim. 

The  full  text  of  the  charter  provision  on 
which  the  city  relies  will  be  found  quoted  in 
Jurey  v.  Seattle,  50  Wash.  272,  97  Pac.  107. 
Its  salient  provision  is  that:  "All  claims  for 
damages  against  the  city  must  be  presented 
to  the  city  council  and  filed  with  the  city 
clerk  within  30  days  after  tbe  time  when 
such  claim  for  damages  accrued."  It  is  tbe 
contention  of  the  city  that  the  present  action 
is  one  sounding  in  damages,  and  one  which 
cannot  be  prosecuted  without  a  prior  presen- 
tation of  a  claim  therefor  for  allowance  or 
rejection. 

Tbe  cases  of  Jurey  v.  Seattle,  60  Wasb. 
272,  97  Pac.  107,  and  International  Contract 
V.  Seattle,  69  Wash.  390,  125  Pac.  152,  are 
relied  upon  to  maintain  tbe  contention.  Tbe 
first  case  was  an  action  to  recover  a  sum  ap- 
plicable to  the  payment  of  a  warrant  drawn 
against  a  special  fund  of  the  city,  which  fund 
the  city  had  diverted  to  other  uses.  Tbe 
court  held  the  action  to  be  one  in  damages 
for  which  a  claim  must  be  presented,  saying, 
in  the  course  of  tbe  opinion,  that  the  action 
was  not  based  upon  the  warrant,  but  upon 
tbe  wrong  of  tbe  city  in  diverting  the  funds, 
and  as  such  was  an  action  in  damages.  In 
tbe  second  case,  the  city  had  let' a  contract 
to  do  certain  street  work.  The  work  was  to 
be  paid  for  by  special  assessment  on  prop- 
erty benefited,  and  was  interrupted  by  the 
city  and  finally  stopped  by  it  on  account  of 
objections  m4de  by  interested  property  hold- 
ers. Tbe  action  was  brought  for  a  breach 
of  tbe  contract,  and  the  court  held  it  to  be 
an  action  in  damages  for  which  a  claim  must 
be  presented  as  a  prerequisite  to  an  action. 
In  the  opinion  it  was  said  (see  the  case  on 
rehearing,  74  Wash.  662,  134  Pac.  502)  that 
there  was  a  difFerence  between  an  action  on 
contract  and  a  claim  for  damages  arising 
out  of  a  breach  of  a  contract ;  that  the  "test 
is  whether  the  proof  of  the  contract  and  a 
breach  thereof  would  make  a  prima  fade 
case;  if  so  no  claim  need  be  filed;  if  proof 
of  damages  Independent  of  tbe  contract  must 
be  made,  the  case  falls  within  tbe  words  of 
the  charter,  and  mast  fiill  if  the  claim  is  not 
presented." 

In  the  present  case,  the  dty  purchased 
property  of  the  respondent,  agreeing  to  pay 
for  tbe  same  a  stipulated  sum  upon  the  hap- 
pening of  one  of  three  contingendes,  namely, 
when  it  should  take  possession  of  the  prop- 
erty, or  when  the  property  should  be  aban- 
doned or  destroyed.  A  contingency  on  which 
the  money  became  payable  happened — the 
property  was  destroyed  by  fire — and  the  re- 
spondent sued'  to  recover  the  stipulated  sum 
agreed  to  be  paid  for  tbe  property.  Clearly 
the  action  is  one  upon  contract,  as  much  so 


as  is  an  action  ai>on  a  promissory  qote,  or 
other  direct  promise  to  pay  money.  It  is 
thus  distinguishable  from  tbe  cases  dted. 
and  does  not  fall  within  the  rule  contended 
for  by  tbe  dty. 
The  judgment  is  affirmed. 

CROW,   C.   J.,   and   PARKER,   MORRIS, 
and  MOUNT,  JJ.,  concur. 


ENGSTROM  v.  EDENDALB  LAND  CO. 
(Supreme  Court  of  Washington.    Feb.  4, 1914.) 

1.  EuiNRNT  Domain  (§  56*)— Right  to  Con- 
DKUN— Right  of  Ibbioation  Company. 

An  irrigation  company  which  bad  the  right 
to  use  a  part  of  the  waters  of  a  creek,  and  had 
used  plaintiff's  land  iA  diverting  water,  could 
condemn  a  more  useful  way  across  plaintiff's 
land  which  was  reasonably  necessary  for  fur- 
nishing water,  even  though  its  Ucense  to  use 
plaintiff's  land  had  been  revoked. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  §f  147-160;  Dec  Dig.  $ 
56.*] 

2.  Eminent  Domain  (J  268*)  —  Condemna- 
tion—Ejectment OF  Condemnor. 

In  a  salt  to  eject  an  irrigation  company 
from  asing  a  strip  of  land  in  furnishing  water, 
the  court  properly  stayed  the  right  to  eject 
defendant  for  30  days,  in  order  to  permit  de- 
fendant to  institute  condemnation  proceedings 
to  take  the  land  used. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  ff  697,  736-740,  742;  Dec. 
Dig.  {  268.  •) 

3.  Eminent  Domain  (S  268*)— Compensation 
—Damages  fob  Tbespassino. 

Where,  in  ejectment  against  an  Irrigation 
company,  the  court  stayed  plaintiff's  right  of 
ejectment  for  30  days,  to  enable  defendant  to 
begin  condemnation  proceedings,  it  was  error 
to  assess  damages  for  the  trespass  to  be  paid 
at  once,  since  all  damages,  including  those  sus- 
tained by  the  trespass,  vrill  be  covered  by  the 
award  in  the  condemnation  proceeding. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain.  Cent.  Dig.  f{  697,  736-740,  742;  Dec. 
Dig.  {  268.*] 

Department  2.  Api>eal  from  Superior 
Court,  Spokane  County;  H.  A.  P.  Meyers, 
Judge. 

Action  by  John  Engstrom  against  tbe 
Edendale  Land  Company.  From  a  judgment 
for  plaintifl^,  defendant  appeals.  Reversed, 
and  remanded  for  further  proceedings  as  di- 
rected. 

Murphy  k  Grant,  of  Spokane,  for  appel- 
lant A.  C.  Shaw,  of  Spokane,  for  respond- 
ent 

MOUNT,  J.  The  plalntlir  brought  this  ac- 
tion to  eject  the  defendant  from  a  strip  of 
land  137%  feet  long  by  6  feet  wide. 

It  is  alleged  in  the  complaint,  in  substance, 
that  tbe  defendant  unlawfully  entered  upon 
the  land,  and  by  force  withholds  the  posses- 
sion thereof  from  the  plaintiff,  and  tliat  tbe 
plaintlft  has  been  damaged  thereby  in  the 
sum  of  $1,000. 

The  answer  of  the  defendant  denied  that 
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it  had  Tislawfally  entered  apon  the  land, 
and  alleged  as  an  afflrmatlve  defense  that 
it  was  rightfully  entitled  to  the  possession 
thereof  by  reason  of  a  contract  entered  into 
between  the  plaintlfF  and  the  defendant, 
'  whereby  the  plaintlfF  agreed  that,  in  con- 
sideration of  the  abandonment  of  another 
tract,  the  defendant  should  have  possession 
of  the  tract  in  question.  The  defendant  al- 
so alleged  that  It  was  engaged  In  supplying 
water  to  a  large  tract  of  land,  and  had  been 
so  engaged  for  many  years,  that  It  was  en- 
titled to  the  prior  use  by  appropriation  of 
the  waters  of  Stranger  creek,  that  this  strip 
of  land  was  necessary  to  be  taken  for  an  Ir- 
rigation ditch,  and  prayed  the  court  to  fix 
a  time  when  the  value  of  the  land  taken  to- 
gether with  damages  to  the  land  not  taken 
should  be  assessed  by  a  jury  and  the  land 
appropriated  for  a  right  of  way  for  an  Irri- 
gation ditch.  The  reply  generally  denied  these 
allegations. 

Upon  the  trial  of  the  case  to  the  court 
without  a  jury,  the  court  made  findings  In 
favor  of  the  plaintiff,  and  entered  a  judg- 
ment to  the  effect  that  the  plaintiff  was  en- 
titled to  the  property  in  question,  unless 
within  30  days  from  the  date  of  the  entry  of 
the  judgment  the  defendant  should  sink  be- 
neath the  surface  of  the  soil  at  least  one 
foot  its  flume  now  located  over  and  upon  the 
premises,  and  that  the  plaintiff  have  judg- 
ment for  $50  damages;  that,  in  the  event 
the  defendant  failed  to  sink  Its  flume  be- 
neath the  surface,  as  above  stated,  a  writ 
of  restitution  should  Issue  placing  the  plain- 
tiff In  possession  of  the  premises.  The  court 
also  adjudged  that  the  rights  of  the  defend- 
ant in  and  to  the  waters  of  Stranger  creek 
were  inferior  and  subject  to  the  rights  of  the 
plaintiff  therein;  that  the  only  right  which 
the  defendant  haf  in  and  to  the  waters  of 
Stranger  creek  is  the  right  granted  by  the 
plaintiff  to  construct  a  flume  and  connect 
with  the  waters  of  the  creek.  The  defend- 
ant has  appealed  from  that  judgment. 

The  facts  in  the  case  are  substantially 
as  follows:  The  plaintiff  is  the  owner  of  the 
land  In  question.  The  defendant  is  a  corpora- 
tion engaged  In  Irrigating  certain  lands  ad- 
joining the  land  of  the  plaintiff.  Stranger 
creek  is  upon  the  land  of  the  plaintiff.  For 
many  years  the  waters  of  Stranger  creek 
bare  been  used  by  the  defendant  and  its 
predecessors  in  Interest  for  irrigation  pur- 
Itoses.  The  waters  from  Stranger  creek  have 
been  diverted  across  the  land  of  the  plain- 
tiff. A  short  time  prior  to  the  beginning  of 
this  action,  the  plaintift  and  the  defendant 
agreed  orally  that  the  defendant  might 
cbange  the  course  of  the  ditch  across  the 
plaintiff's  land  and  abandon  the  old  ditch. 
The  plaintiff  testified  that  the  agreement  was 
tbat  the  defendant  should  sink  its  ditch  or 
flume  one  foot  beneath  the  surface  of  the 
soil.  The  defendant  testified  that  it  was 
agreed  that  the  top  of  the  flume  should  be 


level  with  the  surface  of  the  soil.  The  old 
ditch,  when  the  new  one  was  completed, 
was  to  be  abandoned.  The  defendant  went 
upon  the  land  upon  the  line  of  the  proposed 
new  ditch  and  constructed  a  ditch  partially 
beneath  the  surface  and  partially  above  the 
surface.  In  some  places  it  consisted  of  a 
flume  three  feet  above  the  surface.  When 
the  plaintiff  discovered  this  fact,  he  notified 
the  defendant  to  remove  therefrom.  This 
the  defendant  refused  to  do.  The  president 
of  the  defendant  company  testified  that, 
when  he  observed  'that  his  employes  had 
constructed  a  flume  above  the  surface  of  the 
ground,  he  directed  that  It  be  torn  down  and 
reconstructed  level  with  the  surface  of  the 
ground;  that  wttlle  this  work  was  in  prog- 
ress the  plaintiff  ordered  the  defendant  to 
vacate  the  premises,  which  the  defendant  re- 
fused to  do.  Thereupon  this  action  was 
brought  In  the  nature  of  an  ejectment,  and. 
judgment  was  entered  as  above  stated. 

A  reading  of  the  record  convinces  us  that 
there  is  no  justification  for  the  conclusion 
of  the  court  to  the  effect  that  the  respondent 
has  a  prior  right  to  the  waters  of  Stranger 
creek.  If  this  issue  was  material  to  the 
case.  It  was  only  material  to  show  some  right 
In  the  appellant  to  take  or  use  the  respond- 
ent's land.  There  Is  no  dispute  of  the  fact 
that  the  appellant  and  its  predecessors  for 
more  than  20  years  have  taken  the  waters  of 
Stranger  creek  and  cfcrrled  the  same  across 
the  land  of  the  respondent  for  Irrigation  pur- 
poses. The  appellant  has  probably  not  used 
all  the  watera  of  that  creelc,  but  it  has 
used  a  part  of  the  waters,  and  has  carried 
the  same  across  the  land  of  the  respondent 
without  objection.  In  the  old  race  or  flume. 
This  right  of  the  appellant  Is  by  the  record 
shown  to  be  prior  and  paramount  to  that 
of  the  respondent  We  find  no  substantial 
evidence  In  the  record  to  justify  the  con- 
clusion of  the  court  to  the  effect  that  the  re- 
spondent's ri^t  Is  prior  or  superior  to  that 
of  the  appellant  The  court  was  therefore 
clearly  in  error  in  so  finding. 

We  may  concede,  for  the  purposes  of  this 
case,  that  the  right  of  the  appellant  upon 
the  strip  of  land  now  In  question  was  a 
mere  license,  revocable  at  the  will  of  the 
respondent,  and  that  the  oral  agreement  was 
as  stated  by  the  respondent.  The  evidence 
is  conclusive  of  the  fact  that  the  appellant 
is  engaged  In  Irrigating  arid  lands.  It  has 
been  so  engaged  for  several  yean.  The 
right  of  the  appellant  to  use  the  land  of  the 
respondent  at  the  old  ditch  is  not  questioned. 
Nor  is  the  right  of  the  appellant  to  a  part 
of  the  waters  of  Stranger  creek  questioned. 

[1]  It  therefore  has  the  right  to  condemn 
a  more  useful  way  across  the  land  of  the 
respondent  Prescott  Irr.  C3o.  v.  Flathers, 
20  Wash.  454,  55  Pac.  635 ;  Weed  v.  Goodwin, 
36  Wash.  31,  78  Pac.  36. 

It  is  conceded  In  the  record  that  the  ap- 
pellant went  upon  the  new  right   of  way 
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across  the  land  of  the  respondent  by  per- 
mission of  the  respondent  Afterwards,  when 
the  appellant  was  not  constructing  the  ditch 
according  to  the  agreement  as  testified  to 
by  the  respondent,  he  became  dissatisfied, 
and  ordered  the  appellant  from  the  prem- 
ises, and  brought  this  action  In  the  na- 
ture of  ejectment  The  appellant  being  a 
common  carrier  of  water  and  engaged  In 
supplying  water  for  irrigation,  and  it  be- 
ing reasonably  necessary  that  It  use  this  new 
right  of  way  for  purposes  of  irrigation, 
clearly  had  the  right  to  condemn  the  land 
of  the  respondent  therefor,  even  though  Its 
right  to  be  upon  this  particular  strip  of  land 
had  been  terminated  by  the  respondent 

[2]  For  purposes  of  condemnation,  the 
court  was  clearly  right  when  it  made  the  or- 
der staying  the  right  of  the  respondent  to 
eject  the  api)ellant  for  30  days  in  order  that 
a  condemnation  proceeding  might  be  brought. 
Hathaway  v.  Taklma  W.,  L.  &  P.  Co.,  14 
Wash.  468,  44  Pac.  896,  68  Am.- St  Rep.  874; 
Kakeldy  v.  Columbia  &  P,  S.  H.  Co.,  37  Waslt 
676,  80  Pac  205;  Slaght  t.  Northern  Pac 
Ry.  Co.,  39  Wash.  676,  81  Pac  1062. 

[8]  The  trial  court  assessed  the  respond- 
ent's damages  at  $60,  to  be  paid  at  once. 
It  la  plain  that  if  the  appellant  shall  con- 
demn and  appropriate  the  right  of  way,  all 
damages  will  be  recovered  in  that  proceeding. 
It  was  therefore  error  for  the  trial  court  at 
this  time  to  assess  damages  in  the  sum  of 
$60,  or  in  any  other  sum,  to  be  paid  irrespec- 
tive of  the  condemnation  proceeding  which 
the  court  authorized  to  be  thereafter  brought 

The  Judgment  of  the  trial  court  must 
therefore  be  reversed  upon  the  damages  al- 
lowed, and  upon  the  adjudication  of  the 
prior  right  of  the  respondent  in  and  to  the 
waters  of  Stranger  creek.  The  cause  is  re- 
manded, with  leave  to  the  appellant  within 
30  days  after  the  filing  of  the  remittitur  in 
the  superior  court  to  bring  an  action  to  con- 
demn the  new  right  of  way  across  the  re- 
spondent's land.  If  such  action  is  not 
brought,  then  at  the  expiration  of  that  time  a 
Judgment  may  be  entered  In  ejectment  and 
for  $50  damages.  The  appellant  will  recover 
Its  costs  in  this  court 

CROW,  C.  J.,  and  PARKER,  FULLER- 
TON,  and  MORRIS,  J  J.,  concur. 


THORBERG  et  ux.  v.  CITT  OF  HOQTJIAM 
et  al. 

(Supreme  Court  of  Washington.    Feb.  4,  1914.) 

1.  Eminent   Oouain    ({    101*)  —  Compensa- 
tion—Streets— Fixing  OP  Gbade. 

Where  a  street  was  graded  and  improved 
in  accordance  with  the  resolution  of  the  com- 
mon council  of  the  city  providing  for  such 
grade  and  improvement,  such  action  of  the 
city,  when  relied  upon  by  property  owners, 
constituted  the  establishment  of  the  grade,  so 
as,  in  case  of  change,   to  necessitate  a   com- 


putation of  the  consequential  damage  under 
Item.  &  BaL  Code,  i  7875,  since  the  coa>itnic- 
tion  of  the  improvement  even  though  it  wu 
only  a  plank  road,  upon  the  asaeesment  pUa, 
rallies  a  presumption  of  the  adoption  of  t 
grade. 

[Ed.    Note.— For   other   cases,   see   Emineac  ' 
Domain,  Cent  Dig.  {|  269,  270;    Dec  Dig.  { 

2.  Eminent  Domain   (§  274»)— Irjuwctios- 

ScoPE  OF  Relief. 

Where  abutting  property  owners  permit- 
ted a  city  to  begin  and  prosecute  the  work  of 
improving  a  street  without  seeking  to  enjina 
the  change  of  an  established  grade,  such  prop- 
erty owners  cannot  thereafter  obtain  an  in- 
junction, and  the  only  relief  to  which  they  »n 
entitled  is  to  compel  the  assessment  of  tbeir 
consequential  damages  in  condemnatioii  pro- 
ceedings. 

[Ed.  Note. — For  other  cases,  see  EmineDt 
Domain,  Cent  Dig.  H  763,  765-768;  Dec  Dig. 
I  274.*] 

Department  1.  Appeal  from  Superior 
Court,  Chehalis  County;   Mason  Irwin,  Judge. 

Suit  by  O.  R.  Thorberg  and  wife  against 
the  City  of  Hoqulam,  a  municipal  corpora- 
tion, and  others.  I*rom  a  Judgment  for 
plaintiffs,  defendants  appeal  Reversed  and 
remanded,  with  directions. 

Jas.  P.  H.  Callahan  and  Geo.  D.  Abel,  both 
of  Hoqulam,  and  W.  H.  Abel,  of  Montesano, 
for  appellants.  Wm.  E.  Campbell,  of  Hoqul- 
am, for  respondents. 

CHADWICK,  J.  In  the  year  1905  the  dtr 
council  of  the  city  of  Hoqulam,  by  formal 
resolution,  provided  for  the  improvement  of 
a  portion  of  L  street  in  said  dty.  The  In- 
tention of  the  dty  council  is  evidenced  by  a 
formal  resolution,  wherein  it  is  said,  inter 
alia:  "It  la  the  opinion  of  the  said  council 
that  the  said  street  should  be  Improved  b; 
clearing,  grading  and  removing  obstructions 
from  said  street  full  width,  and  by  buildlns 
a  plank  roadway  thereon,  sixteen  feet  la 
width,  and  also  by  building  sidewalks  along 
both  sides  of  said  street  eight  feet  in  width, 
according  to  the  plans  and  specifications  now 
on  file  in  the  office  of  the  dty  derk  of  said 
city." 

A  contract  was  let  by  the  dty,  and  in  the 
Bpeclficatlons  we  find  the  following:  "^be 
street  is  to  be  cleared  full  width  and  doirn 
to  the'  surface  of  the  ground,  of  all  trees, 
logs,  stumps,  roots,  brush,  and  grass  tus- 
socks, which  debris  shall  be  burned;  al5o 
all  lumber  in  old  sidewalks  and  in  bridge 
over  slough,  near  Fifth  street  shall  be  simi- 
larly disposed  of,  provided  that  abutting 
property  owners  may  have  such  lumber  in 
consideration  of  their  removing  same  from 
the  street" 

[1]  The  improvement  was  made  in  accord- 
ance with  the  specifications,  and  the  cost 
thereof  assessed  to  the  abutting  property. 
About  3,500  feet  of  plank  road  16  feet  wide 
and  about  4,200  feet  of  sidewalk  was  laid 
Plaintiffs  are  the  owners  of  one  of  the  abut- 
ting lots,  and  have  buUt  a  dwelling  with  ref- 
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ennce  to  the  existing  street  level  as  Improy- 
fid  in  1905.  In  November,  1912,  plaintiffs  and 
others  petitioned  for  tbe  improvement  of  L 
street  This  ttie  dty  undertook,  adopting  a 
plan  wbldi  will  require  a  raise  in  the  grade 
of  the  street  of  about  two  or  three  feet  above 
the  natural  level  of  the  ground.  The  work 
had  been  substantially  done  when  these 
plaintiffs  sued  out  a  restraining  order,  and 
upon  hearing  the  merits  of  the  case  the  court 
held  that  the  d^  could  not  proceed  untU 
it  had  assessed  the  damages  resulting  to  the 
property  of  the  plaintiffs,  and  ordered  the 
city  to  begin  condemnation  proceedings  with- 
in 20  days  or  remove  the  fill  along  the  whole 
Une  of  the  street    The  city  has  appealed. 

The  court  held  correctly  when  it  was  ad- 
judged that  the  city  had  adopted  a  grade  in 
1905. 

Appellant  contends  that,  no  proper  grade 
having  been  established  by  ordinance  when 
the  1905  improvement  was  made,  the  city 
may  yet  make  an  original  grade  without 
meeting  the  consequential  damages,  under 
the  authority  of  Ettor  v.  Tacoma,  67  Wash. 
60.  106  Pac.  4T8,  107  Pac.  1061;  Wood  v. 
Tacoma,  68  Wash.  271,  119  Pac.  859;  and 
Seattle  v.  McKlwain,  134  Pac.  1089. 

We  are  told  that  the  trial  Judge  followed 
the  case  of  Sargent  v.  City  of  Tacoma,  10 
Wash.  212,  38  Pac.  1048,  where  it  la  said: 
"But  we  are  satisfied  that  the  establishment 
of  street  grades  within  the  meaning  of  the 
act  of  1883,  prohibiting  the  changes  of  grades 
80  as  to  render  the  raising  or  lowering  of 
buildings  necessary  without  the  prepayment 
of  damages,  •  •  •  contemplated  either 
a-  grade  established  by  the  actual  improve- 
ment of  a  street  to  a  grade,  or  the  formal 
adoption  of  a  grade  by  ordinance  or  resolu- 
tion. There  Is  good  authority  for  the  latter 
proposition.  Stewart  v.  City  of  Clinton,  79 
Ho.  603 ;  tfattin^  t.  City  of  Plymouth,  100 
Ind.  645;  Nebraska  City  v.  Lampkln,  6  Neb. 
27."  See,  also,  Blair  v.  Charleston,  43  W.  Va. 
62,  26  S.  B.  341,  35  L.  R.  A.  862,  64  Am.  St 
Rep.  837;  Folmsbee  v.  City  of  Amsterdam, 
142  N.  Y.  118,  36  N.  H.  821;  Aldrlch  v.  Provi- 
doice,  12  R.  I.  241.  Appellant  strenuously 
taislgts  that  this  Is  dictum  and  should  not  be 
followed.  It  is  possible  that  the  Sargent 
Case  conld  have  been  decided  without  going 
w  far,  but  that  does  not  impair  the  worth  of 
the  propraition  there  laid  down  when  It  is 
wedded  to  relevant  facts.  That  i.  city  may 
by  its  conduct,  and  without  formal  ordi- 
nance, adopt  a  grade  to  which  it  wUl  be 
bound  is  well  settled.  It  is  admitted  in  both 
the  opinion  and  the  dissenting  opinion  In  the 
case  of  Jones  v.  GUlls,  186  Pac.  627,  where 
apt  authorities  are  collected. 

It  la  further  contended  by  the  dty,  as  in 
the  Jones  Case,  that  the  improvement,  being 
a  plank  roadway  but  16  feet  wide,  was  not  a 
permanent  improvement;  that  it  was  at 
best  a  temporary  convenience  to  the  property 
owners;  that  no  grade  stakes  were  set  when 
the  plank  road  was  laid  down,  and-  no  at- 
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tempt  was  made  to  follow  a  level  line  except 
by  sighting  with  the  eye.  Respondent  meets 
this  argument  by  reference  to  the  case  of 
Knickerbocker  Co.  v.  Seattle,  69  Wash.  336, 
124  Pac.  920,  where  this  court  held  that  an 
elevated  roadway  resting  upon,  mud  sills, 
piles,  and  stringers  was  a  permanent  Im- 
provement It  was  there  Insisted  that  a 
structure  of  wood  was  but  a  temporary  Im- 
provement and  was  Intended  to  serve  as  a 
roadway  only  until  such  time  as  an  earth  fill 
could  be  made.  We  are  not  inclinecL  to  adopt 
the  reasoning  of  the  Knickerbocker  Case  to 
the  extent  of  holding  that  a  plank*  roadway 
laid  upon  an  ungraded  street  in  a  dty  is  a 
permanent  improvement  as  a  matter  of  law, 
but  where  a  grade  Is  formally  established,  as 
was  done  in  the  Knickerbocker  Case  (and 
here  by  adoption  or  estoppel),  we  think  there 
can  be  no  doubt  of  the  proposition  that  »•  dty 
would  not  be  warranted  In  Improving  the 
street  under  the  statutes  permitting  the  crea- 
tion of  an  assessment  district  and  charging 
the  cost  of  the  improvement  to  the  abutting 
property,  without  giving  the  ,work  some 
character  of  finality  or  permanence.  Or,  to 
state  the  proposition  In  another  way,  if  a 
dty  improves  a  Street  under  the  special  as- 
sessment plan  and  charges  the  cost  thereof 
to  the  abutting  property,  the  law  will  pre- 
sume the  formal  adoption  of  a  grade  as 
against  a  subsequent  change  of  grade  oh  the 
part  of  the  dty.  If  not  within  the  letter, 
this  ruling  is  clearly  within  the  spirit  of 
section  7876,  Rem.  &  Bal.  Code.  In  this  case 
the  Intent  of  the  coundl  to  grade  the  street 
in  1905  is  dearly  manifest  In  the  Jones 
Case  this  court  found  the  Improvements  for- 
merly made  to  be  casual  and  temporary ;  that 
a  formal  grade  had  been  adopted;  that  the 
property  owner  had  notice  of  it  and  built  In 
defiance  of  it  It  is  also  true  that  the  cost  of 
such  work  as  was  done  was  paid  for  by  the 
city  of  Walla  Walla  out  of  its  general  funds. 
It  should  not  be  understood  that  we  are  hold- 
ing that  a  city  cannot  make  and  maintain  for 
an  indefinite  time  a  roadway  over  its  streets 
at  the  cost  of  the  city,  pending  the  building 
of  a  proper  and  permanent  roadway  upon  an 
established  grade.  That  question  is  not  be- 
fore us. 

[2]  Plaintiffs'  only  remedy  In  this  case  is 
to  recover  damages.  They  cannot  enjoin  the 
work.  They  permitted  the  dty  to  begin  and 
prosecute  the  work  until  near  completion, 
and  must  now  seek  their  remedy  at  law.  But 
recently  we  had  occasion  to  consider  the 
former  decisions  of  this  court  and  to  lay 
down  the  rule  upon  this  phase  of  the  case: 
"So  it  wUl  be  seen,  where  the  petitioner  Is 
about  to  take  possession  without  condemna- 
tion, injunction  is  a  proper  remedy;  where 
there  has  been  a  taking  and  the  public  func- 
tion Is  being  exercised,  the  only  remedy  is  to 
take  compensation."  Klncald  v.  Seattle,  74 
Wash.  617,  626,  134  Pac.  504,  608. 

The  case  will  be  remanded,  with  directions 
to  the  lower  court  to  dissolve  the  UiJunc|lon 
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and  to  proceed  at  law  to  determine  tbe  dam- 
ages sustained  by  the  plaintiffs,  if  any. 

CROW  C.  3^  and  GOSH,  BULIS,  and  MAIN, 
JJ'.,  ooncnr. 


STATE  ex  reL  EMPIRE  VOTING  MACH.  CO. 

▼.  CARROUi,  City  Comptroller,  et  aL 
(Supreme  Court  of  Washiagton.    Feb.  6,  1914.) 

1.  Elections  (J  222»)— "Vote  by  Ballot"— 
What  Constitutes. 

A  vote  on  the  Toting  machine  is  a  vote  by 
a  ballot.   • 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  §  222.* 

For  other  definitions,  see  Words  and  Phras- 
es, toL  1,  p.  680 ;   vol.  8,  p.  7587.] 

2.  Elections  (§  27*)- Ballots— Ube  or  Vot- 
ing Machine. 

The  use  of  voting  machines  which  procure 
secrecy  is  a  sufficient  compUemce  with  Const 
art.  6,  §  6,  declaring  that  ell  elections  shall  be 
b^  ballot,  and  that  the  Legislature  shall  pro- 
ride  such  a  method  of  voting  as  will  secure  se- 
crecy to  tbe  elector. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {  17;   Dec.  Dig.  {  27.*] 

3.  Mandamus  (|  176*)— Dbteruination— Re- 
lief. 

On  mandamus  to  compel  tbe  city  comptrol- 
ler to  take  steps  necessary  to  test  tbe  working 
of  a  voting  machine,  the  Supreme  Court  will 
not  decide  his  duties  under  the  law. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  if  392-394;  Dec.  Dig.  §  176.*] 

4.  Mandamus  (8  15*)— Use  of  Voting  Ma- 
chines—Defenses. 

The  fact  that  voting  machines  were  loaned 
to  a  cit7  and  were  not  purchased  is  no  defense 
in  a  proceeding  for  mandamus  to'  compel  the 
city  comptroller  to  carry  out  th^  design  of  the 
council  in  testing  the  machines  at  an  election. 
[Ed.  Note. — ^For  other  cases,  see  Mandamus, 
Cent  Dig.  »  47,  49;   Dec.  Dig.  |  ISw*] 

En  Banc.  Appeal  from  Superior  Coart, 
King  County;  R.  B.  Albertson,  Judge. 

Mandamus  by  tbe  State,  on  tbe  relation 
of  tbe  Empire  Voting  Macbine  Company, 
-against  Harry  W.  Carroll,  City  Comptroller, 
and  another.  From  a  Judgment  denying 
tbe  writ,  relator  appeals.    Writ  issued. 

Jobn  W.  Roberts  and  Geo.  R.  Spirk,  botb 
of  Seattle,  for  appellant  C.  B.  White,  How- 
ard A.  Hanson,  and  Jas.  E.  Bradford,  all  of 
Seattle,  for  respondents. 

CHADWICK,  J.  Article  6,  |  6,  of  tbe  Con- 
stitution of  tbe  state  of  Washington  is  as 
follows:  "All  elections  shall  be  by  ballot. 
The  Legislature  shall  provide  for  sucb  meth- 
od of  voting  as  wiU  secure  to  every  elector 
absolute  secrecy  in  preparing  and  depositing 
bis  ballot"  At  the  last  session  of  tbe  Leg- 
islature a  law  was  passed  authorizing  tbe  use 
of  mechanical  voting  machines.  Tbe  dty 
coondl  of  the  city  of  Seattle,  by  resolution 
duly  passed,  has  provided  for  tbe  installa- 
tion of  seven  of  sucb  machines  in  seven  sev- 
eral precincts  in  tbe  dty  of  Seattle.  Tbe 
uncertainties   and    ambiguities   of   tbe   act 


(chapter  58,  Laws  of  1913,  p.  177)  are  such 
that  the  comptroller  of  tbe  dty  refused  to 
take  tbe  steps  necessary  to  effectuate  the 
design  and  purpose  of  tbe  coundl,  wblcb  is 
to  test  the  working  of  tbe  macbine  In  an 
experimental  way.  A  proceeding  in  manda- 
mus was  instituted  in  tbe  court  below,  and 
from  a  pro  forma  judgment  denying  the  writ 
tbe  relator  has  appealed  to  this  court 

[1  ]  It  is  first  contended  that  tbe  act  is  un- 
constitutional in  tbat  a  vote  cast  througb  the 
medlumsbip  of  a  voting  macbine  is  not  a 
vote  by  ballot  Just  what  a  vote  by  ballot 
is  or  may  have  been  is  a  subject  of  more 
tban  passing  interest  to  those  who  are  in- 
terested in  tbe  development  of  our  election 
laws.  In  tbe  cases  dted  below  and  in  tbe 
standard  encydopedias  much  of  interest  up- 
on this  subject  vrill  be  found.  We  do  not 
deem  it  necessary  to  rehearse  these  discus- 
sions, or  to  treat  tbe  question  other  than  as 
a  proposition  settled  by  tbe  great  wdgbt 
of  authority;  tbat  is,  tbat -a  vote  register- 
ed by  a  macbine  Is  a  vote  by  ballot  De- 
troit v.  Board  of  Inspectors,  139  Mich.  548, 
102  N.  W.  1029,  69  L.  R.  A.  184,  111  Am.  St. 
Rep.  430,  5  Ann.  Cas.  861;  U.  S.  Standard 
Voting  Macbine  Co.  'V.  Hobson,  132  Iowa, 
38,  109  N.  W.  458,  7  L.  R.  A.  (N.  S.) 
512,  119  Am.  St  Rep.  539,  10  Ann. 
Cas.  972;  Lyncb  v.  Malley,  215  lU.  574. 
74  N.  E.  723,  2  Ann.  Cas.  837;  Elwell 
V.  Comstock,  99  Minn.  201,  109  N.  W.  113, 
698,  7  L.  R.  A.  (N.  S.)  621,  9  Ann.  Cas.  270 ; 
Re  McTamany  Voting  Macbine,  19  R.  I.  729, 
36  Aa  716,  36  L.  R.  A  547;  Henderson  v. 
Board  of  Election  Com'r,  160  Mich.  36,  124 
N.  W.  1105;  Heime  v..  Board  of  EUection 
Com'r,  149  Mich.  390,  118  N.  W.  6»  119  Am. 
St  Rep.  681,  12  Ann.  Cas.  473. 

[2]  But  it  is  insisted  tbat  although  this  be 
true,  tbe  word  "ballot"  as  used  in  tbe  Con- 
stitution must  be  construed  in  tbe  ligbt  of 
prevailing  practices  and  tbe  knowledge  of  a 
ballot  possessed  by  the  framers  of  the  Con- 
stitution and  the  people  at  the  time  of  tbe 
adoption  of  that  instrument;  that  at  tbat 
time  no  ballot  other  than  a  written  or  printed 
ballot  was  contemplated,  one  tbat  might  be 
folded  and  placed  in  a  ballot  box.  We  think 
tbat  tbe  framers  of  tbe  Constitution  bad  in 
mind  tbe  substance  rather  than  tbe  form. 
of  tbe  ballot;  tbe  object  to  be  attained  rath- 
er than  the  manner  of  attaining  it  Tbe  ob- 
ject of  all  constitutional  provisions  and  laws 
providing  for  a  vote  by  ballot  Is  primarily 
to  procure  secrecy,  and  this  tbe  Legislatare 
is  admonished  to  do  in  tbe  section  and  article 
above  quoted.  Any  ballot,  therefore,  how- 
ever cast,  that  will  guard  and  protect  this 
secrecy  and  guard  against  intimidation  and 
secure  freedom  in  the  exercise  of  the  elective 
franchise  is  a  secret  vote  by  ballot  within 
the  ordinary  and  accepted  meaning  of  those 
words  when  used  in  our  election  laws.  A 
strict  construction  of  artlde  6,  |  6,  of  our 
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Constitution  wonid  defeat  the  law  pnivld- 
Ing  for  tfie  Australian  ballot.  The  present 
method  of  balloting  was  not  in  use  In  this 
state  at  the  time  the  Constitution  was  adopt- 
ed, and  the  fnuners  of  the  Constitution  would, 
under  a  rule  of  strict  construction,  be  credit- 
ed with  an  intent  to  retain  the  old  party  bal- 
lot, a  ballot  furnished  by  political  parties  or 
by  those  Interested  in  the  candidacy  of  some 
one  or  more  individuals.  The  cases  to  which 
our  attention  has  been  called  holding  that 
such  laws  are  unconstitutional,  are  as  fol- 
lows: Karllnger  v.  Board  of  Election  Su- 
pervisors, 80  Ohio  St  471,  89  N.  E.  33,  24 
L.  R.  A.  (N.  S.)  188;  Nichols  T.  Board  of 
Election  Com*r,  196  Mass.  410,  82  N.  E.  50, 
12  L.  B.  A.  (N.  S.)  280,  124  Am.  St  Rep. 
(368. 

As  hereinbefore  indicated,  we  shall  not 
discuss  the  many  objections  made  and  com- 
bated in  the  cases,  but  hold  upon  the  weight 
of  authority  that  the  law  does  not  offend 
the  constitutiona]  provision  guaranteeing  a^ 
secret  vote  by  ballot 

[3]  The  respondents  insist  that  although 
we  may  hold  the  law  to  be  constitutional, 
yet  it  is  BO  involved  and  so  inapplicable  to 
primaiy  elections  and  nonpartisan  municipal 
elections  that  it  cannot  be  worked  out  It 
is  unfortunate  indeed  that  bills  providing 
for  the  public  use  of  instrumentalities  such 
as  voting  machines  are  generally  drawn  and 
fostered  by  those  who  are  interested  In  the 
^ale  of  the  stipulated  article.  The  law  be- 
fore us  is  a  sort  of  composite  selected  from 
the  laws  of  other  states,  without  any  no- 
tion of  harmony  with  the  election  laws  of 
this  state.  There  is  nothing  about  it  to  in- 
dicate that  It  has  ever  been  scrutinized  by 
any  one  familiar  with  our  election  laws. 
But  these  considerations  do  not  go  to  the 
i-onstitutionality  of  the  law.  That  the  ma- 
chine is  practical  has  been  certified  by  the 
proper  board.  With  its  workings  courts  have 
no  concern;  hence  we  can  only  say,  In  re- 
sponse to  the  insistence  of  counsel,  that  in  the 
event  that  we  command  the  writ  we  go  fur- 
ther and  frame  an  order  that  will  direct  the 
respondent  In  all  of  the  duties  put  upon  him 
by  reason  of  the  resolution  of  the  council  and 
the  new  law;  he  must  meet  his  duty  under 
the  guidance  of  his  counsel,  having  in  mind 
that  if  the  voting  machine  act  is  not  plain, 
his  first  resort  for  guidance  must  be  to  the 
general  law,  and  if  It  does  not  furnish  him 
with  a  rule,  he  must  look  to  the  charter  and 
ordinances  of  the  city,  and,  furthermore^  U 
the  local  conditions  are  such  that  he  cannot 
comply  with  every  requirement  of  the  act  he 
must,  for  the  present  at  least,  treat  such 
provisions  as  directory  and  Ignore  them.  We 
appreciate  the  embarrassment  put  upon  re- 
spondents, and  that  will  be  put  upon  mu- 
nicipal election  officers  when  undertaking  to 
comply  with  an  act  so  Improvldently  drawn, 
and  one  Involving  so  much  of  what  seems 


to  us  to  be  unnecessary  and  expensive  de- 
tail. 

To  meet  the  demaiAis  of  counsel  that  we 
so  decide  that  no  question  can  arise  as  to  the 
result  of  the  election  would  be  to  go  further 
than  the  law  of  this  state  warrants.  The 
consequences  of  detail  and  operation  can 
only  be  considered  by  the  courts  when  they 
may  be  referred  to  concrete  fact& 

[4]  It  is  further  Insisted  that,  inasmuch  as 
the  council  has  provided  for  the  use  of  these 
machines  in  but  7  of  the  281  voting  places 
in  the  dty  of  Seattle,  we  should  refuse  to 
mandamus  the  respondent.  It  is  not  serious- 
ly denied  that  if  the  act  Is  valid  the  council 
might  under  section  5  of  the  act  provide  for 
the  use  of  the  machines  in  a  limited  number 
of  voting  places,  but  it  is  said  that  inasmuch 
as  the  council  has  not  provided  for  the  pur- 
chase of  these  machines,  but  has  accepted 
the  use  of  them  merely  as  an  experiment 
they  cannot  be  used.  The  machines  have 
been  approved  by  the  examining  board  (sec- 
tion 2,  c.  58,  Laws  1913),  and  the  use  of 
them  without  title  Is,  In  our  opinion,  an  ir- 
regularity only  that  would  not  In  any  event 
affect  the  legality  of  the  ballot  Neither 
would  the  city,  imder  the  state  6f  facts  here 
presented,  be  compelled  at  any  future  elec- 
tion to  use  the  machines  in  the  same  pre- 
cincts by  reason  of  their  permissive  use  In 
the   forthcoming  elections. 

The  writ  wUl  issue. 

CROW,  O.  J.,  and  ELLIS,  PARKER, 
GOSB,  MOUNT,  MAIN,  and  MORRIS,  JJ., 
concur. 


NORTHERN  PAC.  RT.  CO.  t.  ADAMS 
COUNTY. 

(Supreme  Court  of  Washington.    Feb.  6,  1914.) 

1.  Agbicui/tdbk  (J  B*)  — CuiTiNQ  Weeds  — 
Cosr— ABSEsaafBitT  on  Land— Remedies. 

^Rem.  &  BaL  Code,  U  8088,  3040,  8041, 
providing  for  the  cattmg  of  weeds  along  the 
public  highways  of  the  state,  contemplate  that 
if  the  cutting  is  done  by  the  county  instead  of 
the  abutting  owners  the  cost  shall  constitote  a 
tax  on  the  land  abutting  the  highways;  sec- 
tion 9039,  providing  that  the  failure  to  cut 
such  weeds  on  any  road  or  highway  shall  con- 
stitote a  misdemeanor,  being  a  cumulative  and 
not  an  exclusive  remedy. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Dec.  Dig.  I  8.»] 

2.  AORICTTLTUBE  (|  8*)— CONSTTrDTIONAI.  LAW 

(i  300*)— Cutting  Weeds  on  IIighwat  — 

Assessment  Against  Abutting  Pbopertt— 

Due  Process  of  Law. 

Rem.  &  Bal.  Code,  |f  3038-3040,  as  amend- 
ed by  Laws  1911,  c.  60,  m  so  far  as  it  requires 
a  landowner  to  cut  noxious  weeds  growing  on 
the  public  highway  in  front  of  his  land  and 
makes  the  cost  of  cutting  the  same  a  lien  on 
the  abutting  property  in  case  the  work  is  done 
by  the  county,  is  a  proper  exercise  o£  police 
power  and  not  unconstitutional  as  a  depriva- 
tion of  property  without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Apriculturp, 
Dec.  Dig.  I  8  ;*  Constitutional  Law,  Cent  Dig. 
I  940;  Dec.  Dig.  {  30O.»l 
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Department  2.  Appeal  tcotn  Superior 
Court,  Adams  County ;  O.  B.  Holcomb,  Judge. 

Action  by  the  Northern  Fadflc  Railway 
Comi>any  against  Adams  County.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Geo.  T.  Reld,  J.  W.  Quick,  and  L.  B.  da 
Ponte,  all  of  Tacoma,  for  appellant  W.  O. 
Miller,  of  RltBTlUe,  for  respondent 

MOUNT,  J.  The  lower  court  sustained  a 
demurrer  to  the  complaint  In  this  action. 
The  plaintiff  elected  to  stand  on  the  allega- 
tions of  the  complaint  and  the  action  was 
dismissed.    The  plaintiff  appeals. 

The  complaint  alleges,  in  substance:  That 
the  idaintiff  owns  and  operates  a  line  of  rail- 
road In  the  state  of  Washington  extending 
through  Adams  and  other  counties  and  occu- 
pies therewith  a  right  of  way  generally  of 
the  width  of  200  feet  In  the  year  1912  the 
defendant  acting  through  its  road  supervisor, 
gave  due  notice  to  the  plaintiff  to  cut  down, 
and  destroy  certain  noxious  weeds  growing 
on  one  of  the  public  highways  in  the  de- 
fendant county  parallel  to  and  abutting  up- 
on that  part  of  the  plaintiff's  right  of  way 
over  and  across  the  N.  E.  %  and  the  N.  W.  ^ 
of  section  13,  township  19  N.,  of  range  S6  B. 
W.  M.  That  the  plaintiff  haying  failed  and 
refused  to  destroy  said  noxious  weeds  with- 
in ten  days,  the  road  supervisor  procured 
the  necessary  assistance  and  destroyed  the 
noxious  weeds,  and  thereby  Incurred  the 
necessary  and  reasonable  expense  of  $20.80, 
and  has  mailed  a  statement  thereof,  includ- 
ing a  description  of  the  land,  to  the  plaintiff, 
requiring  it  to  pay  the  same  within  30  days. 
The  plaintiff  having  refused  to  pay  such  sum, 
the  claim  was  presented  by  the  proper  officer 
to  the  county  commissioners,  and  the  same 
was  examined,  found  correct  allowed,  and 
Adams  county  paid  to  the  road  supervisor 
the  sum  claimed,  and  made  an  order  that 
snch  sum  should  be  taxed  against  the  plf^- 
tUTa  right  of  way.  The  county  treasurer 
thereupon  entered  such  sum  on  the  tax  rolls 
of  Adams  county  as  a  tax  for  the  year  1912 
against  the  right  of  way,  which  sum,  togeth- 
er with  penalties,  interest  and  costs,  now 
stands  as  a  tax  on  the  rolls  of  Adams  county 
for  the  year  1912  against  the  plaintiff's  right 
Of  way.  That  the  defendant  now  claims  and 
pretends  that  this  sum  is  Justly  dne  and  ow- 
ing, that  it  is  a  valid  lien  and  tax  against 
the  plaintiff's  right  of  way,  and  it  will,  un- 
less restrained,  endeavor  to  collect  the  same 
by  process  of  law,  as  prescribed  by  the  gen- 
eral laws  of  Washington  relating  to  the  col- 
lection of  delinquent  taxes.  It  is  also  al- 
leged that  sections  3038  et  seq.,  Rem.  &  BaL 
Code,  as  amended  by  chapter  60,  p.  327,  of 
the  Laws  of  1911,  particularly  sections  8039 
and  3040,  as  so  amended,  in  so  far  as  the 
same  undertake  to  and  do  Impose  a  duty  up- 
on a  landowner  to  cut  noxious  weeds  grow- 
ing upon  public  highways  in  the  states  and 


in  so  far  as  they  undertake  to  make  the  cost 
of  cutting  the  same  a  lien  upon  lands  bor- 
dering upon  highways,  and  In  so  far  as  they 
authorize  the  levy  of  a  tax  upon  lands  bor- 
dering on  such  highways  for  the  cost  of  cut- 
ting weeds  thereon  and  the  sale  of  etach  lands 
for  and  on  account  of  the  cost  of  cutting  m<3x 
weeds  so  incurred,  are  in  violation  of  article 
1,  I  3,  and  article  7,  |  2,  of  the  Constitution 
of  the  state  of  Washington,  and  are  in  vio- 
lation of  the  fourteenth  amendment  to  tba 
Constitution  of  the  United  States,  and  are 
null  and  void.  The  complaint  also  allies 
that  the  plaintiff  has  paid  aU  taxes  Justly 
due.  Including  all  charges  for  cutting  weeds 
upon  Its  own  land  or  right  of  way.  The 
prayer  is  that  the  Illegal  tax  be  canceled  and 
removed  as  a  cloud  on  the  plaintiff's  title  to 
Its  right  of  way  and  that  the  defendant  be 
enjoined  from  attempting  to  collect  the  same. 

[1]  The  appellant  first  contends  that  while 
sections  3038,  3040,  and  3041  seem  to  contem- 
plate that  the  cost  of  cutting  weeds  to  the 
center  of  abutting  highways  shall  be  taxed 
to  the  abutting  land,  section  3042,  which 
deals  specifically  with  the  matter  of  assess- 
ing the  cost  does  not  so  provide;  that  It 
merely  provides  that  the  county  commission- 
ers shall  make  an  order  that  the  amount  paid 
shall  be  "a  tax  on  the  land  on  which  said 
work  was  done";  and  that  section  3039,  which 
provides  that  the  failure  to  cut  noxious  weeds 
on  any  road  or  highway  to  the  center  thereof 
shall  constitute  a  misdemeanor.  Is  the  only 
remedy  in  cases  of  this  kind.  But  we  think 
the  whole  chapter  should  be  construed  to- 
gether, and,  when  so  construed,  indicates 
quite  plainly  that  it  was  the  intention  of  the 
Legislature  that  the  money  so  paid  should 
be  a  lien  upon  the  land  abutting  upon  the 
highway,  and  that  the  criminal  statute  is 
merely  a  cumulative  remedy. 

[2]  The  principal  contention  of  the  appel- 
lant is  that  the  statutes  above  referred  to 
are  violative  of  the  constitutional  sections 
above  mentioned  for  the  reason  that  compel- 
ling property  owners  to  cut  noxious  weeds  to 
the  center  of  the  highway  Is  a  taking  of  pri- 
vate property  for  a  public  use  without  com- 
pensation; and  also  is  a  taking  of  property 
without  due  process,  contrary  to  the  federal 
Constitution. 

It  ia  conceded  by  the  appellant  that  the 
statutes  referred  to,  in  so  far  as  they  impose 
a  duty  upon  the  citizen  to  keep  his  own  prem- 
ises clear  of  noxious  weeds,  is  a  valid  stat- 
ute. This  court  has  so  held  in  Wedemey^  v. 
Crouch,  68  Wash.  14,  122.  Paa  366,  43  L.  B. 
A.  (N.  S.)  1090.  See,  also,  Los  Angeles  Coun- 
ty V,  Spencer,  126  Cal,  670,  59  Pac.  202,  77 
Am.  St  Rep.  217 ;  M.,  K.  &  T.  R.  Co.  v.  May, 
194  U.  S.  267,  24  Sup.  Ct  638,  48  Lu  Ed.  971. 
So  far  as  we  are  advised,  no  state,  except 
this  one,  has  gone  to  the  extent  of  providing 
that  the  owner  of  land  abutting  upon  a  pub- 
lic highway  must  cut  noxious  weeds  'to  the 
center  thereof.    Other  states  liave  only  gone 
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to  the  extent  of  requiring  the  owner  of  land 
to  cat  noxious  weeds  npon  his  own  premises. 
But  this  state  has  required  that  such  owner 
shall  cat  noxious  weeds  to  the  center  of 
the  highway.  We  said,  in  Wedemeyer  y. 
Croach,  supra,  that  these  statutes  are  "a 
strictly  police  regulation."  And  It  seems  to 
US  there  can  be  no  doubt  upon  this  question. 
Requiring  the  destruction  of  noxious  weeds 
Is  a  provision  for  the  general  welfare  of  the 
community  and  must  rest  for  validity  upon 
the  principle  of  police  regulation.  The  valid- 
ity of  these  statutes,  which  were  considered 
In  Wedemeyer  v.  Crouch,  supra,  was  based 
upon  the  maxim  that  "one  must  not  so  use  his 
own  as  to  Injure  his  neighbor." 

While  no  cases  directly  In  point  have  been 
called  to  our  attention,  we  think  the  same 
principle  must  govern  this  case  as  controls 
those  cases  where  property  owners  have  been 
required  to  remove  snow  and  ice  from  side- 
walks In  front  of  their  premises.    If  the  Leg- 
islature of  the  state  may  authorize  a  mu- 
nicipal corporation  by  ordinance  to  require 
property  owners  to  remove  snow  and  Ice  from 
sidewalks  In  front  of  their  property,  then  It 
seems  dear  that  upon  the  same  principle  the 
Legislature  may   require  property  -  owners 
within  the  state  to  cut  noxious  weeds  to  the 
center  of  highways  in  front  of  their  propwty. 
We  see  no   reasonable  distinction   between 
these  classes  of  cases.    While  the  courts  of 
various  states  are  In  conflict  on  the  question 
of  the  validity  of  dty  ordinances  requiring 
owners  or  occupants  of  property  to  remove 
snow  and  Ice  from  sidewalks  abutting  there- 
on, we  are  of  the  opinion  that  the  better  rule 
is  as  declared  by  those  states  which  hold  to 
the  role  that  such  ordinances  are  a  valid 
police  regulation.     This  rule  has  been  fol- 
lowed in  Connecticut,  in  State  v.  McMahon, 
76  Conn.  97,  66  Atl.  591 ;  In  Massachusetts,  in 
Be  Ooddatd,  Petition^:,  eta,  16  Pick.  (Mass.) 
504, 28  Am.  Dec.  259,  and  in  Clinton  v.  Welch, 
166  Mass.  133,  43  N.  E.  1116;  in  New  York. 
In  Carthage  v.  Frederick,  122  N.  Y.  268,  26 
N.  E.  480,  10  L.  R.  A.  178,  19  Am.  St  Bep. 
490,  affirming  44  Hun,  625;   in  Montena,  In 
Helena  t.  Kent,  82  Mont  279,  80  Pac.  258,  4 
Ann.  Ca&   235;    and   in   Rhode  Lsland,  in 
State  V.  McCmils,  28  R.  I.  166,  66  AtL  801, 
9  L.  R.  A.  (N.  8.)  636,  also  repoi-ted  In  18 
Ann.  CSas.  701.    The  opposite  has  been  held  In 
nUnols,  In  Chicago  v.  O'Brien,  111  lU.  632; 
In  New  Hampshire,  In  State  v.  Jackman,  69 
N.  H.  318,  41  Atl.  347,  42  L.  R.  A.  438 ;  and  hi 
the  District  of  Columbia,  in  McOulre  v.  Dis- 
trict of  Columbia,  24  App.  D.  C.  22.    An  in- 
teresting note  to  the  Montana  case  will  be 
foQDd  In  4  Ann.  Cas.  288.     In  State  v.  Mc- 
Crlllls,  supra,  the  authorities  both  for  and 
■Kainst  the  constitutionality  of  statutes  of 


this  kind  are  collected  and  reviewed,  and 
the  court  concludes,  we  think  rightly,  that 
measures  of  this  kind  are  regarded  as  a  po- 
lice regulation  and  are  not,  strictly  speaking, 
laws  levying  a  tax,  the  direct  or  principal  ob- 
ject of  which  Is  to  raise  revenue,  but  Impose 
a  duty  upon  a  large  class  of  persons  direct- 
ly to  their  benefit  and  are  regarded  as  a 
police  regulation  and  are  not  in  conflict  with 
any  constitutional  provision,  either  state  or 
federal,  on  the  ground  of  Inequality  of  bur- 
dens resulting  from  the  operation  of  the  law. 
We  think  this  is  the  most  reasonable  rule 
and  should  control  In  this  state.  In  Carthage 
V.  Frederick,  supra,  the  court  said:  "But 
how  is  it  possible  for  the  authorities  of  a 
large  city,  with  many  hundred  miles  of  streets, 
to  remove  the  snow  in  time  to  prevent  Injury 
to  those  who  have  the  right  to  travel  upon 
the  sidewalks  unless  they  can  require  the 
owners  and  occupants  of  adjacent  property  to 
remove  it?  Every  man  can  convenlaitly  and 
promptly  attend  to  that  which  Is  In  front  of 
his  own  door,  and  it  is  both  reasonable  and 
necessary  that  he  should  be  compelled  to  do 
80.  We  think  that  the  ordinance  under  con- 
sideration is  valid,  that  it  conflicts  with  no 
provision  of  the  Constitution,  and  that  it  is 
the  duty  of  the  courts  to  enforce  It" 

So  In  this  case,  with  many  miles  of  high- 
ways In  a  county.  It  would  be  utterly  Impos- 
sible for  the  county  authorities  to  keep  noxi- 
ous weeds  from  the  highways.  It  is  a  com- 
paratively easy  matter  for  the  owners  of 
land  abutting  thereon  to  destroy  these  noxious 
weeds.  Their  destruction  is  a  benefit  prin- 
cipally to  the  property  owners  because  if  the 
property  owners  are  required  to  destroy  the 
noxious  weeds  upon  their  lands,  and  such 
weeds  are  permitted  to  grow  in  the  highways, 
the  destruction  of  the  weeds  upon  their  lands 
is  of  no  practical  benefit  It  Is  necessary  that 
the  weeds  upon  the  highways  be  destroyed 
as  well  as  those  upon  the  adjoining  lands. 
It  Is  reasonable,  we  think,  that  the  owners  of 
lands  may  be  required  to  destroy  noxious 
weeds  to  the  center  of  the  highways  abutting 
thereon  as  a  special  benefit  to  their  own 
lands.  While,  as  we  have  said,  no  case  has 
been  cited  or  found  by  us  directly  In  point 
upon  the  question  imder  consideration,  we 
are  satisfied  that  the  rule  relating  to  snow 
and  ice  upon  sidewalks  Is  of  the  same  gen- 
eral character  as  that  relating  to  noxious 
weeds  in  highways,  and  that  the  rule  which 
permits  the  abatement  of  the  one  nuisance 
will  also  permit  the  abatement  of  the  other. 

We  think  the  judgment  of  the  lower  court 
was  right,  and  It  Is  therefore  affirmed. 

CROW,  G.  J.,  and  MORRIS  and  FULLBBr 
TON,  JJ.,  concur. 
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PEASE  T.  STLER. 

(Supreme  Court  of  Waghington.    Feb.  6,  1914.) 

1.  Appeal  and  Ebbob  (g  907*)— Statxment  of 
Facts. 

If  there  is  no  bill  of  ezceptions  or  state- 
ment of  facts  in  the  record,  the  Snpreme  Court 
'will  treat  the  facta,  as  toand,  to  be  undis- 
puted. 


2.  Bills  and  Notes  (§  534*)— -Rights  of  Ac- 

COUVODATION  MAKEB — KECOyEBT  OF  ATTOB- 

iTET's  Fees. 

In  view  of  Rem.  &  Bal.  Code,  {  3500,  pro- 
viding that  a  negotiable  instrument  is  discharg- 
ed by  peyment  by  or  on  behalf  of  the  principal 
debtor,  and  in  four  other  cases  mentioned,  and 
section  3511  providing  that  the  instrument  is 
not  discharged  by  payment  by  a  party  secon- 
darily liable,  but  he  may  strike  all  subsequent 
indorsements  and  negotiate  the  instrument  ex- 
cept where  it  Is  made  for  accommodation  and 
has  been  paid  by  the  party  acbommodated,  an 
accommodation  malcer,  who  has  paid  the  note, 
may,  in  an  action  against  his  co-malier,  recov- 
er the  attorney's  fees  stipulated  in  the  note 
which  the  original  payee  would  have  been  enti- 
tled to  recover. 

[Ed.  Nojte. — ^For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  i§  1046,  1047;  Dec  Dig.  f 
634.*] 

Department  2.  Appeal  from  Superior 
Court,  Lincoln  County;  Jos.  Sessions,  Judge. 

Action  by  E.  D.  Pease  against  J.  W.  Syler. 
From  a  judgment  for  plaintiff,  defendant  ap- 
AfSrmed. 


Berkey  dc  Cowan,  of  Spokane,  for  appel- 
lant. Freece  &  Pettijolin,  of  Davenport,  for 
respondent. 

PARKESR,  J.  The  plaintiff  seeks  to  re- 
covor  from  tbe  defendant  upon  a  promissory 
note  which  was  executed  by  both  of  them; 
the  plaintiff*  claiming  that  he  executed  the 
note  only  as  an  accommodation  maker  for 
the  appellant,  and  that  he  was  compelled  to 
pay  the  whole  of  the  principal  tbeerof,  with 
interest,  to  the  payee  after  maturity  because 
of  the  default  of  the  defendant.  A  trial  be- 
fore the  court  without  a  Jury  resulted  in 
findings  and  Judgment  in  favor  of  the  plain- 
tiff for  the  full  amount  of  the  principal, 
with  interest,  including  an  attorney's  fee,  as 
provided  in  the  note,  evidently  upon  the 
theory  that  the  plaintiff  was  entitled  to  all 
tbe  rights  which  the  payee  would  have  in 
suing  upon  tbe  note  himself.  From  this 
disposition  of  the  cause,  the  defendant  has 
appealed,  making  his  only  contention  here 
that  the  trial  court  erred  in  including  an 
attorney's  fee,  other  than  the  statutory  fee^ 
in  the  Judgment. 

[1]  The  cause  comes  here  without  any  bill 
of  exceptions  or  statement  of  facts,  so  we 
treat  tbe  facts  as  found  to  be  undisputed. 
The  facts  found  are  in  the  language  of  re- 
spondent's complaint,  wliich,  so  far  as  we 
need  here  notice  its  allegations,  reads  as 
follows: 


"Comes  now  the  plaintiff,  and  for  a  cause 
of  action  against  tbe  defendant  alleges: 

"(1)  That  on  the  8th  day  of  June,  1910, 
at  Etovenport,  Lincoln  county,  state  of  Wash- 
ington, tbe  plaintiff  and  the  defendant  made 
the  promissory  note  of  which  tbe  follow- 
ing is  a  copy,  to  wit:  'No. .    Davenport 

Wash.,  June  8,  1910.  $500.00.  On  the  8 
day  of  Nov.  1910  after  date,  without  grace, 
for  value  received,  I  promise  to  pay  to  the 
order  of  Ldncoln  County  State  Bank,  Dav- 
enport, Wash.,  five  hundred  dollars  In  U.  S. 
gold  coin,  at  the  present  standard  value, 
with  interest  from  date  untU  paid,  at  the 
rate  of  10  per  cent,  per  annum;  and  in  case 
suit  or  action  is  instituted  to  collect  thia 
note  or  any  portion  thereof  I  promise  and 
agree  to  pay  in  addition  to  tbe  costs  and 
disbursements  provided  by  statute,  a  reason- 
able amount  in  like  gold  coin  for  attorney's 
fees  in  said  suit  or  action.  *  *  *  J.  W. 
Syler.    E.  D.   Pease.' 

"(2)  That  the  plaintiff  never  received  any 
consideration  whatsoever  therefor;  but  that 
it  was  an  accommodation  note,  made,  and 
given  to  tbe  defendant  at  bis  request,  and 
upon  his  promise  that  he  would  pay  it  at  ma- 
turity. 

"(3)  That  the  defendant  thereafter  and  be- 
fore its  maturity  negotiated  the  said  note 
and  for  a  valuable  consideration  delivered  It 
to  tbe  Lincoln  Connty  State  Bank  which  be- 
came the  owner  and  bolder  thereof. 

"(4)  That  the  defendant  failed  to  pay  the 
same  at  its  maturity  or  at  all,  and  tbe  said 
Uncoln  County  State  Bank  thn-eupon  made 
due  demand  upon  this  plaintiff  fOr  paym^it 
and  tbe  plaintiff  paid  said  note  in  the  sum 
of  $502.90,  that  being  the  principal  and  ac- 
crued interest  thereon,  on  the  23d  day  of 
November,  1912. 

"(5)  That  the  defendant  has  not  repaid  to 
plaintiff  the  said  sum  of  1502.00,  nor  any 
part  or  portion  thereof,  and  there  is  now 
due,  owing,  and  unpaid  to  plaintiff,  from  said 
defendant,  tbe  sum  of  $502.90. 

"(6)  That,  upon  the  payment  of  the  said 
note  by  plaintiff  as  hereinbefore  alleged,  the 
said  Lincoln  County  State  Bank  delivered 
said  note  to  plaintiff,  and  the  plaintiff  is 
now  the  owner  and  bolder  thereof  and  en- 
titled to  maintain  this  action. 

"(7)  That  $100  is  a  reasonable  sum  to  be 
allowed  to  plaintiff  as  attorney's  fees  herein, 
as  is  provided  for  in  said  promissory  note." 

We  note  that  tills,  is  the  language  of  the 
complaint  as  well  as  tbe  findings,  so  as  to 
make  it  plain  that  respondent  is  resting  his 
right  to  recover  upon  Ills  ownersliip  of  the 
note  as  against  appellant. 

[2]  Tbe  main  question  In  the  case  is:  Slay 
respondent  maintain  an  action  upon  the  note 
against  appellant,  bis  co-maker,  and  recover 
the  attorney's  fee  provided  in  tlie  note  as 
tbe  original  payee  would  be  entitled  to  dof 
It   is   plain   under  these   findings   that   the 
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words  "I  promise  to  pay,"  In  the  note,  con- 
stitute It  a  Joint  and  several  obligation  (Rem. 
&  BaL  CkKle,  §  3408,  subd.  7),  and  that  re- 
spondent, as  between  him  and  appellant,  was 
nothing  more  than  an  accommodation  maker, 
rendering  him  only  secondarily  liable.  The 
contentions  made  on  b^alf  of  appellant  are 
rested  largely  upon  the  decision  of  this  court 
in  Anstin  v.  Hamilton,  7  Wash.  382,  34  Pac. 
1097.  The  only  light  that  decision  throws 
upon  the  nrablem  here  involved  must  be 
gathered  from  the  portion  thereof  reading 
as  follows:  "This  action  was  brought  by  the 
plaintiff  to  recover  of  the  defendants  moneys 
which  it  was  alleged  he,  as  guarantor  of  a 
certain  note  of  the  defendants,  had  been 
compelled  to  pay  for  and  on  their  behalf. 
•  *  •  OChe  court,  in  entering  Judgment,  in- 
cluded as  a  part  thereof  $50  as  an  attorney's 
fee;  that  being  the  amount  stipulated  in  the 
note  to  be  paid  by  the  makers  in  case  action 
was  brought  thereon.  In  so  doing  the  court 
committed  an  error.  The  action  was  not 
upon  the  note  as  audi,  but  was  to  recover 
money  paid  not  by  the  plaintiff  for  the  use 
and  benefit  of-  the  defendants."  No  other 
discussion  of  the  question  is  found  In  that 
decision,  nor  is  there  a  single  authority  cited 
thorein.  The  controlling  fact  there  seemed  to 
be  that  "the  action  was  not  upon  the  note  as 
such."  The  only  other  authorities  called  to 
our  attention  by  counsel  for  appellant  are 
Yule  V.  Bishop,  183  Cal.  574,  62  Pac.  68,  65 
Pac  1094;  Loewenthal  v.  Coonan,  135  Cal. 
381,  67  Pac.  824,  1033,  68  Paa  303,  87  Am. 
St  Eep.  115;  and  Crystal  v.  Button,  1  Cal. 
App.  251,  81  Pac.  1115.  These  California 
decisions,  however,  seem  to  rest  largely  upon 
a  statute  of  that  state  reading  as  follows: 
"Pull  performance  of  an  obligation,  by  the 
party  whose  duty  it  Is  to  perform  it,  or 
hy  any  other  person  on  his  behalf,  and  with 
his  assent.  If  accepted  by  the  creditor,  ex- 
tinguishes it."  This  quotation  is  from  1 
CaL  App.  253,  81  Pac.  1115.  Our  attention 
has  not  been  called  to  any  such  statutory 
provisions  in  tills  state.  We  think  there  is 
none,  but  that  we  have  other  statutory  pro- 
visions which  negative  any  such  rule.  We 
pass  tliat,  however,  for  the  moment,  to  no- 
tice authorities  which  we  think  show  the 
justice  of  the  contrary  rule. 

In  the  early  case  of  Lidderdale  v.  Robin- 
son, 2  Brock.  159,  168,  Fed.  Cas.  No.  8,337, 
Chief  Justice  Marshall,  while  slttlQg  in  the 
United  States  Circuit  Court  in  Virginia,  deal- 
ing with  the  contribution  rights  of  a  surety 
as  against  the  estate  of  his  deceased  co- 
surety, having  paid  more  than  his  propor- 
tion of  the  obligation,  which  obligation  ap- 
parently was  a  preferred  one  in  favor  of  the 
principal  creditor,  observed:  "The  principle 
that  a  person  who  has  paid  money  as  surety 
or  on  account  of  another  shall  be  substitut- 
ed in  the  place  of  the  creditor  seems  to  be 
familiar  in  Bngland.  In  3  P.  Wms.  400,  it 
Is  laid  down  by  the  chancellor  that  an  execu- 


tor, who  has  paid  beyond  the  assets  which 
have  come  to  his  hands,  shall  rank  as  the 
creditor  whose  debt  he  has  paid ;  and  in  1  Atk. 
134  (5),  the  chancellor  says:  'Indeed,  where 
there  is  a  principal  and  surety,  and  the  surety 
pays  off  the  debt,  he  is  entitled  to  have  an  as- 
signment of  the  security  in  order  to  enable 
htm  to  obtain  satisfaction  for  what  he  has 
paid  over  and  above  his  own  share.'  The 
prlnci{de  is  also  laid  down  in  2  Yes.,  Sen., 
302  (6),  and  U  Ves.,  Jr.,  22  (7).  Indeed, 
it  seems  to  be  too  well  settled  to  be  con- 
troverted, and  we  find  it  generally  laid  down 
as  an  acknowledged  rule  rather  than  de- 
cided, in  a  contested  case.  But  it  has  been 
ftnpposed  that,  though  this  rule  must  be  ad- 
mitted as  applicable  to  cases  between  a  sure- 
ty and  his  principal,  it  will  not  apply  be- 
tween cosureties.  I  can  perceive  no  reason 
for  this  distinction.  The  principle  which  the 
cases  decide  is  this:  Where  a  person  has 
paid  money  for  which  others  were  re- 
sponsible, the  equitable  claim  wUch  such 
payment  gives  him  on  those  who  were  so 
responsible  shall  be  clothed  with  the  legal 
garb  with  which  the  contract  he  has  dis- 
charged was  invested,  and  he  shall  be  sub- 
stituted, to  every  equitable  intent  and  pur- 
pose, in  the  place  of  the  creditor  whose 
claim  he  has  discharged.  This  principle  of 
substitution  is  completely  established  in  the 
books,  and,  being' established.  It  must  apply 
to  all  persons  who  are  parties  to  the  secur- 
ity, so  far  as  is  equitable.  The  cases  sup- 
pose the  surety  to  stand  in  the  place  of  the 
creditor,  |is  completely  as  if  the  Instrument 
had  been  transferred  to  him,  or  to  a  trus- 
tee for  his  use."  This  case  was  thereafter 
reviewed  in  the  Supreme  Court  of  the  United 
States  (Lidderdale  v.  Robinson,  12  Wheat 
594,  6  li.  Ed.  740),  where  Justice  Johnson, 
speaking  for  the  court,  observed:  "The  prior- 
ity, therefore,  of  the  holder  of  the  bill  of  ex- 
change, as  well  against  the  estates  of  the 
indorsers  as  the  drawer,  is  unquestionable; 
but  the  other  creditors  insist  that  as  between 
the  co-indorsers,  the  rights  of  Smith  against 
the  estate  of  Robinson  must  be  determined 
by  the  nature  of  the .  action  to  which  he 
would  have  been  put  at  law  to  recover  back 
what  he  paid  above  his  moiety  (that  Is,  as- 
sumpsit on  simple  contract).  But,  both  on 
principle  and  authority,  we  are  induced  to 
think  otherwise.  What  have  the  creditors  of 
Robinson  to  complain  of  7  They  are  only  re- 
ferred back  to  the  situation  in  which  they 
were  before  they  were  relieved  by  the  ap- 
plication of  Smith's  funds  to  the  payment  of 
the  bill  of  exchange.  If  the  bill  of  exchange 
still  remained  in  the  hands  of  the  holder,  un- 
satisfied, his  right  to  a  priority  from  Robin- 
son's estate,  as  to  the  moiety  of  the  bill, 
would  be  unquestionable,  and,  if  relieved 
from  that  state  by  the  money  of  Smith,  it 
is  but  right  that  Smith  should  have  refunded 
to  him  that  sum  which  they,  without  that 
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payment,  would  certainly  liave  been  obliged 
to  rellnqnlsb." 

In  Beville  ▼.  Boyd,  16  Tex.  CIt.  App.  401, 
483,  41  8.  W.  671,  Justice  Stevens,  speaking 
for  the  court,  said:  "Equality  Is  equity; 
and,  vhere  no  primary  obligation  rests  upon 
any  particular  co-maker  of  a  written  instru- 
ment, one  such  co-maker,  who  pays  more  than 
hlB  share,  can  only  ask  for  contribution,  and 
subrogation  goes  no  further  than  Is  necessary 
to  reimburse  him  for  the  overpayment.  But, 
where  one  stands  as  mere  surety  for  an- 
other, it  does  not  lie  in  the  mouth  of  the 
principal  debtor,  for  whose  accommodation  he 
has  become  bound,  to  deny  him  any  of  the 
rights  which  the  contract  gave  the  commoq 
creditor,  when  he  is  forced  to  become  the 
creditor  himself  by  the  failure  of  his  prin- 
cipal to  discharge  the  duty  of  payment  rest- 
ing primarily  on  such  principal.  This  would 
not  be  equality  and  not  equity.  Of  course 
equity  would  not  allow  the  surety  to  specu- 
late off  his  principal  by  taking  up  the  note 
at  a  discount  and  then  recover  the  full 
amount" 

Upon  this  prindide  an  attorney's  fee  speci- 
fied in  the  note  was  allowed  to  the  surety  as 
If  the  suit  had  been  by  the  original  maker. 
Hays  V.  Ward,  4  Johns.  Ch.  (N.  Y.)  123,  8 
Am.  Dec.  554 ;  Mason  t.  Plerron,  63  Wis.  239, 
23  N.  W.  119;  Ferd  Helm  Brewing  Co.  v. 
Jordan,  110  Mo.  App.  286,  85  S.  W.  927; 
Frank  v.  Traylor,  130  Ind.  145,  29  N.  B.  486, 
16  li.  R.  A.  116 ;  Marsters  v.  Umpqua  Valley 
Oil  Co.,  49  Or.  374,  90  Pac.  151,  12  L.  E,  A. 
(N.  S.)  826;  Sublett  ▼.  McKlnney,  19  Tex. 
438. 

The  views  expressed  by  this  court  In  the 
later  case  of  Blewett  t.  Bash,  22  Wash.  536, 
543,  61  Pac.  770,  772,  are  in  harmony  with 
these  holdings,  where  it  is  said:  "It  is  a 
well-settled  principle  that  a  surety  or  guar- 
antor, who  pays  the  debt  of  his  principal,  will 
be  substituted  in  the  place  of  the  creditor  of 
such  principal,  as  to  all  securities  for  the 
debt  held  by  the  creditor,  and  will  be  enti- 
tled to  the  same  benefit  from  them  as  the 
creditor  himself  might  have  had." 

We  notice  the  views  expressed  In  these 
various  decisions  more  for  the  purpose  of 
showing  the  manifest  Justice  of  the  rule  here 
contended  for  by  respondent  than  for  the 
purpose  of  resting  our  decision  in  this  case 
entirely  upon  such  holdings.  We  do  not  lose 
sight  of  the  fact  that  there  are  decisions  to 
the  contrary. 

The  apparent  Justice  of  the  conclusions  an- 
nounced in  the  decisions  we  have  noticed,  we 
are  led  to  believe,  prompted  the  Legislatures 
of  many  of  the  states,  including  our  own, 
to  enact  into  the  negotiable  Instruments  law 
the  following:  "X  negotiable  instrument  is 
discharged  (1)  by  payment  In  due  course  by 
or  on  t>ehalf  of  the  principal  debtor ;  (2)  by 
payment  In  due  course  by  the  party  accom- 
modated, where  the  Instrument  is  made  or 
accepted  for  accommodation;  (3)  by  the  in- 
tentional cancellation  thereof  by  the  holder; 


(4)  by  any  other  act  which  will  discharge  a 
simple  contract  for  the  payment  of  money; 

(5)  when  the  principal  debtor  becomes  the 
holder  of  the  instrument  at  or  after  maturity 
in  his  own  right"  Section  3509,  Rem.  &  BaL 
Code. 

The  Court  of  Appeals  of  Maryland,  deal- 
ing with  the  negotiable  instruments  law  of 
that  state  In  the  exact  language  of  ours 
above  quoted,  in  the  case  of  Vanderford  v. 
Farmers'  Bank,  105  Md.  164,  168,  66  Atl.  47, 
49  (10  Ll  It  A.  [N.  8.]  129),  said:  "When  the 
Legislature  has  declared,  as  it  has  done  in 
these  sections,  that  a  negotiable  Instrument 
signed  by  a  party  who  is  primarily  liable 
thereon,  as  that  liability  is  defined  by  the 
act,  may  be  discharged  In  one  of  five  specified 
methods.  It  would  seem  plain  that  It  meant 
that  the  particular  method  prescribed  for  the 
accomplishment  of  that  result  should  ex- 
clude a  discharge  by  any  other  or  different 
method,  upon  the  familiar  maxim  that  the 
express  mention  of  one  thing  implies  the  ex- 
clusion of  another."  It  is  true,  in  that  case, 
there  was  Involved  the  question  of  the  re- 
lease of  an  original  maker,  though  surety  as 
between  him  and  his  co-maker,  known  to  be 
such  by  the  payee,  by  the  principal  maker 
granting  an  extension  of  time  of  payment 
We  are  unable,  however,  to  see  that  the  re- 
marks of  the  court  there  made  are  not  equal- 
ly applicable  to  the  claimed  discharge  or 
"extinguishing"  (to  use  the  California  expres- 
sion) of  the  note  by  any  method  other  than 
one  of  the  five  methods  specified  in  the  statute. 
We  agree  with  the  Maryland  court  that,  as  to 
the  principal  debtor,,  the  note  cannot  be  dis- 
charged or  extinguished  as  such  except  in 
one  of  the  five  methods  enumerated  in  the 
statute. 

But  our  statute  seems  to  go  even  farther 
than  this  as  to  the  effect  of  payment  by  a 
party  secondarily  liable.  Turning  to  sec- 
tion 3511,  Rem.  &  Bal.  Code,  we  read: 
"Where  the  Instrument  is  paid  by  a  party 
secondarily  liable  thereon,  it  is  not  discharg- 
ed ;  but  the  party  so  paying  It  is  remitted  to 
his  former  rights  as  regards  all  prior  parties, 
and  he  may  strike  out  his  own  and  all  sub- 
sequent indorsements,  and  again  negotiate 
the  instrument,  except:  (1)  Where  it  is  pay- 
able to  the  order  of  a  third  person,  and  has 
been  paid  by  the  drawer;  and  (2)  where  it 
was  made  or  accepted  for  accommodation, 
and  has  been  paid  by  the  party  accommodat- 
ed." Korkemas  v.  Macksoud,  131  App.  Div. 
TO8,  116  N.  X.  Supp.  85,  and  Brannan's 
Negotiable  Instruments  Law,  pp.  116-122, 
support  our  conclusion  that  in  the  light  of 
these  statutes  respondent  possessed  all  the 
rights  of  the  original  payee  of  the  note,  and 
was  entitled  to  Judgment  accordingly. 

We  are  of  the  opinion  that  the  Judgment 
must  be  affirmed.    It  is  so  ordered. 

CROW,  C.  J.,  and  FULLERTON,  MOBEIS» 
and  MOUNT,  JJ^  concur. 
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SJONO  T.  OGCIDBNTAIi  FISH  CO. 

(Supreme  Conrt  of  Washington.    Feb.  6,  1014.) 

1.  Afpeal  and  Ebbob  (I  889*)— Right  to  Al- 
lege Ebbob— Vablaitob. 

Where,  in  an  action  tot  injoriea  to  a  serr- 
ant,  the  court  permitted  plaintiff  to  introduce 
evidence  of  negligence  other  than  that  specified 
in  the  complaint,  but  it  did  not  appear  uiat  de- 
fendant was  aorprised,  having  been  permitted 
fully  to  develop  the  whole  case,  defendant  could 
not  complain  on  appeal  that  the  admission  of 
such  evidence  was  ratal  to  the  verdict  because 
not  within  the  issues ;  Rem.  &  Bal.  Code,  S 
1752,  providing  that  the  Supreme  Court  shall 
consider  all  amendments  which  could  have  been 
made  as  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  8621,  3622;  Dec.  Dig.  § 
889.*] 

2.  Mastxb  and  Sebvant  (g  289*)— Injubibb 
TO  Sebvant— Cortbibutobt  Nbqlioencs— 
Question  fob  Juby. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant b]|r  his  hand  becoming  caught  in  an  alleged 
defective  block  in  connection  with  a  hoist  as 
plaintiff  placed  his  hands  on  both  sides  of  the 
block  to  pull  the  line  away  from  the  hatch 
combing  of  a  vessel,  he  testified  that  he  perform- 
ed the  act  aa  he  was  directed  to  do,  he  was  not 
negligent,  as  a  matter  of  law,  in  that  he  should 
have  manipulated  the  line  by  taking  hold  of 
the  part  which  pulled  away  from  the  olock.  In- 
stead of  taking  hold  of  both  sides  of  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1080,  1000,  1002-1132; 
Dec.  Dig.  S  280.*] 

S.  Tbial  d  253*)— iNBiBuonoRs  —  Spscmo- 


Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  court  permitted  evidence  of  negligent 
acts  other  than  those  pleaded,  an  instruction 
that,  if  plaintiff  waa  injured  at  the  time  and 
place  and  as  alleged,  and  the  injuries  were  caus- 
ed by  the  negligent  acts  of  defendant  as  so  al- 
leged, and  plaintiff  had  proved  such  material  al- 
legations, be  was  entitled  ^  recover  was  er- 
roneous for  fiulure  to  submit  the  issues  as  to 
negligence  not  pleaded,  but  of  which  evidence 
was  admitted. 

(Ed.  Note.— For  other  cases,  see  Trial,  C^nt 
Dig.  {§  613-^23;   Dec  Dig.  t  263.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman, 
Judge. 

Action  by  Lanrltz  SJong  against  the  Oc- 
cidental Flsb  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

Hughes,  McKlcken,  Dovdl  A  Ramsey  and 
Otto  B.  Rnpp,  all  of  Seattle,  for  appellant 
0.  3.  Smith  and  H.  B.  Foster,  both  of  Se- 
attle, for  respondent 

FULLERTON,  J.  The  respondent  recover- 
ed against  the  appellant  for  personal  injuries 
Buffered  by  him  while  in  the  employment  of 
the  appellant,  assisting  In  the  unloading  of 
fish  from  the  hold  of  a  vessel  onto  a  wharf. 
In  bis  original  complaint  the  respondent  al- 
leged generally  that  his  injury  was  the  "le- 
Bolt  of  Inadequate  and  improper  devices  and 
fiiciliUes  furnished  by  the  defendant  [appel- 
lant]. Its  officers  and  servants,  for  the  pur- 
pose of  unloading  said  cargo  of  flsb,"  with- 


out specifying  the  particulars  wherein  the 
devices  furnished  were  insuffldent  On  ap- 
pearing in  the  action,  the  appellant  moved 
the  conrt  that  the  respondent  be  required  to  ' 
make  his  complaint  more  definite  and  cer- 
tain in  these  respects,  which  motion  the 
court  granted.  The  respondent  thereupon 
filed  an  amended  complaint.  In  which  he  set 
forth  that  the  appliances  were  defective,  "in 
that  the  same  had  a  block  attached,  through 
which  a  bolt  protruded  so  far  that  the  same 
would  catch  in  the  operation  thereof,  and  the 
block  was  so  crude  that  the  same  operated 
with  difficulty,  and,  on  account  of  the  inade- 
quate and  defective  condition  of  the  same, 
the  same  caught"  the  respondent's  left  hand, 
cutting  off  his  thumb.  The  appellant  answer- 
ed the  complaint  by  a  general  denial  of  the 
negligence  alleged,  and  by  an  affirmative  plea 
of  assumption  of  risk  and  contributory  negli- 
gence. 

The  evidence  introduced  at  the  trial  showed 
other  specific  acts  of  negligence  than  the 
particular  act  alleged.  It  was  shown  that 
the  appliances  used  to  haul  the  fish  from  the 
hold  of  the  vessel  consisted  of  a  derrick  and 
line  operated  by  an  electric  winch.  The  der- 
rick consisted  of  a  gin  imle  and  boom,  and 
together  with  the  winch  were  located  on  the 
dock.  The  fish  were  hauled  out  through  the 
hatchway  of  the  vessel,  and  either  because 
the  vessel  was  Improperly  placed  alongside 
the  dock,  or  l>ecause  the  boom  pole  was  too 
short  for  the  particular  vessel,  the  block 
mentioned,  when  a  load  was  brought  up, 
wonid  catch  on  the  hatch  combing,  and  hold 
until  it  was  loosened  by  pushing  and  manip- 
ulating the  lines.  The  respondent  was  as- 
signed the  duty  of  keeping  the  block  clear 
of  the  hatch  combing.  The  line  leading  from 
the  boom  pole  into  the  hold  of  the  vessel 
was  doubled;  that  Is  to  say,  one  end  of  it 
was  fastened  to  th^  end  of  the  boom  pole, 
and  the  other  was  passed  through  the  block, 
and  carried  back  through  a  pulley  at  the 
end  of  the  boom  pole,  from  whence  It  was 
carried  to  the  winch. 

During  the  progress  of  the  work,  while  a 
load  of  fish  was  being  brought  from  the 
hold,  the  block  caught  on  the  hatch  combing. 
The  respondent  loosened  it  by  taking  hold 
of  the  wire  with  both  his  hands,  the  one 
hand  upon  one  side  of  the  block,  and  the 
other  hand  upon  the  other.  As  the  block 
became  loose,  the  load  suddenly  started  up- 
ward, running  the  block  onto  the  respond- 
ent's left  hand  before  he  could  remove  it, 
cutting  off  his  thumb  as  before  stated. 

The  cause  of  the  sudden  upward  starting 
of  the  load  is  explained  by  the  operator  of 
the  winch.  He  testified  that  the  friction 
brake,  which  controlled  the  ditim  around 
which  the  wire  was  wound,  was  out  of  re- 
pair, and  at  certain  times  would  not  hold 
the  load  stationary  when  the  gear  which 
connected  It  with  the  electric  power  was  dis- 


•For  other  cases  see  same  topic  and  ■•ctlon  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Kej-No.  Sertea  ft  Rep'r^qilezok 
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connected;  that  on  sucli  occasions  he  was 
compelled  in  order  to  prevent  the  load  from 
falling  back  Into  the  hold  of  the  vessel,  to 
keep  the  power  connected;  that  this  was  a 
greater  strain  than  was  necessary  to  merely 
hold  the  load  in  place,  and  consequently, 
when  the  block  was  released,  the  load  im- 
mediately commenced  to  rise. 

The  foregoing  statement  is  from  the  re- 
spondent's testimony  concerning  the  matters 
which  gave  rise  to  the  accident.  There  is 
much  in  the  appellant's  testimony  which 
tended  to  show  a  contrary  state  of  facts.  It 
was  testified  that  the  appliances  used  were 
the  ordinary  appliances  usually  used  In  such 
cases;  that  they  were  proper  and  suitable; 
that  the  winch  was  In  perfect  repair,  and 
that,  If  It  performed  in  the  manner  testi- 
fied to  by  the  operator,  it  was  because  It  was 
unsklllfolly  operated ;  and  that  the  cause  of 
the  respondent's  injury  was  the  negligent 
manner  In  which  he  performed  his  work. 

[1]  In  this  court  the  appellant  objects  to 
the  ruling  of  the  trial  court  permitting  the 
respondent  to  introduce  evidence,  over  its 
objection,  as  to  acts  of  negligence  not  spe- 
dflcally  set  forth  in  the  complaint  But  we 
think  the  appellant  is  not-  now  in  a  position 
to  successfully  urge  the  objection.  Had  the 
court  sustained  the  objection,  and  were  the 
case  here  on  an  appeal  by  the  other  side,  we 
would  say  unhesltatingty  that  no  error  bad 
been  committed.  But  a  different  rule  ob- 
tains when  the  trial  court  treats  a  defective 
complaint  as  sufficient,  and  permits  each  side 
to  fully  present  his  evidence  upon  the  real 
issue  In  the  case.  In  such  Instances  this 
court  is  enjoined  by  statute  to  hear  such 
causes  upon  their  merits,  disregard  all  tech- 
nicalities, and  to  consider  all  amendments 
which  could  have  been  made  as  made.  Bem. 
&  Bal.  Code,  |  1752.  True,  if  it  appears  that 
the  complainlDg  party  has  been  surprised  or 
misled  by  the  want  of  sufficient  allegations 
in  the  pleadings,  and  has  thereby  been  pre- 
vented: from  fully  presenting  hla  case  to  the 
Jury,  the  error  is  fatal  to  the  verdict;  but 
notlilng  of  tills  sort  appears  In  the  present 
record. 

[2]  It  Is  next  contended  that  the  respond- 
ent was  guilty  of  contributory  negligence. 
It  Is  claimed  that,  In  manipulating  the  line 
to  loosen  the  block  from  its  hold  on  the 
hatch  combing,  he  should  have  taken  hold  of 
that  part  of  the  line  which  pnlled  away  from 
the  block,  Instead  of  taking  hold  of  both 
sides  of  the  line.  But  whether  the  block 
could  have  been  loosened  in  that  manner  does 
not  appear  by  the  record,  and  the  respondent 
te.stifled  that  he  handled  it  In  the  manner  he 
had  been  directed  so  to  do.  Futhermore, 
we  think,  if  nothing  appeared  more  than  the 
act  Itself,  it  would  be  a  question  for  the 
Jury,  and  not  the  court,  to  say  whether  It 
constituted  contributory  negligence. 

[3]  In  its  instruction  to  the  Jury  the  court 


stated  generally  the  allegations  of  pleadings, 
and  told  the  Jury  that,  if  they  found  that 
the  respondent  "was  injured  at  the  time  and 
place  and  in  the  manner  alleged  in  the  com- 
plaint, and  that  the  injuries  which  he  re- 
ceived were  caused  by  the  negligent  and  care- 
less acts  of  the  defendant,  as  alleged  in 
the  complaint,"  and  had  proved  "these  ma- 
terial allegations  by  a  fair  preponderance  of 
the  evidence,"  he  was  entitled  to  recover,  bat 
nowhere  defined  what  specific  acts  or  act 
was  necessary  to  be  proven  In  order  to  per- 
mit a  finding  of  negligence  on  the  part  of  the 
appellant  The  appellant  excepted  to  this 
instruction  because  too  general,  and  we  are 
constrained  to  hold  the  exception  well  found- 
ed. The  complaint.  It  will  be  remembered, 
did  not  detail  the  specific  acts  upon  which 
the  respondent  chiefly  relied  to  recover.  To 
merely  tell  the  Jury  that  if  the  allegations 
of  the  complaint  were  proven  by  a  prepon- 
derance of  the  evidence  did  not  submit  to 
them,  even  under  the  court's  view  of  the 
complaint,  the  real  issue.  The  instructions 
should  have  been  founded  npon  the  facta  the 
evidence  tended  to  prove,  and  the  refusal  of 
the  court  to  so  found  its  Instructions  consti- 
tuted prejudicial  error. 

It  is  complained  that  the  verdict  returned, 
is  excessive;  but,  since  there  must  be  a 
new  trial.  It  is  not  necessary  titat  we  pass 
upon  this  question. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 

CBOW,  C.  J.,  and  PABKEB,  MOBBIS,  and 
MOUNT,  JJ.,  concur. 


DHLBBIGHT  v.  MULCAHT  et  aL 
(Supreme  Court  of  Washington.    Feb.  6,  1914.) 

1.  Fbaud  (5  58*)— EvinBNOB— SuFFiciKNcnr. 

One  asserting  fraud  as  a  ground  of  action 
must  prove  it  by  clear  and  convincing  evidence. 
[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  §§  55-59;    Dec.  Dig.  §  5&*] 

2.  Fbaud   (J  58*)— Actions   fob   Daicaqes— 
Evidence. 

In  an  action  for  damages  for  misrepresen- 
tations concerning  a  mortgage  which  plaintiff 
accepted  as  part  of  the  consideration  for  an 
exchange  of  property,  evidence  held  insufficient 
to  establish   the  misrepresentations. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  Si  55-59;   Dec  Dig.  |  68.*] 

3.  Limitation  of  Actions  (§  100*)— AccBUAt 
or  Action— Fraud. 

Wliere  plaintiff  took  a  mortgage  as  part  of 
the  consideration  for  an  exchange  of  property, 
and  defendant  who  fraudulently  represented 
the  mortgage  to  be  a  first  mortgage,  furnished 
an  abstract  showing  all  of  the  conveyances  re- 
lating to  the  land,  plaintiff,  having  retained  the 
abstract  for  over  three  years,  cannot  claim  that 
the  fraud  was  not  discovered  until  the  expira- 
tion of  that  time  and  that  her  cause  of  action 
then  arose. 

[ICd.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig..$|  323,  480-483;  Dec.  Dig. 
f  100.*] 


*For  otlier  caaw  ue  sama  topic  and  Mctlon  NUMBER  In  D«o.  Dig.  A  Am.  Dig.  Kajr-No.  SarlM  *  Rep'r  ladnw 
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Department    1.     Appeal    from  Superior 

Court,  ^rakane  C!ounty;  Wm.  A.  Huneke, 
Judge. 

Action    by    Mary    H.    Uhlbrlgbjt  against: 

George  P.    ATulcahy    and    others.  From  a 

Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

W.  B.  sntchell,  of  Spokane,  for  appelant 
Robinson  &  McHugh,  of  Spokane,  for  re- 
spondents. 

ELLIS,  J.  The  plaintiff,  on  July  22,  1912, 
brought  this  action  to  recover  damages  In  the 
sum  of  $1,000  and  interest,  the  amount  for 
which  she  took  a  certain  mortgage  as  part 
consideration  on  exchange  of  real  estate 
situated  in  Spokane  county.  Wash.,  effected 
with  the  defendant  George  P.  Mulcahy  on 
Febroaiy  25,  1909.  The  mortgage  covered 
certain  real  estate  In  the  town  of  Kahlotns 
in  Franklin  county.  Wash.,  was  executed 
by  the  defendants  Carl  Elseman  and  wife 
to  the  defendant  G.  H.  Paxson,  and  by  Par- 
son assigned,  together  with  the  note  for 
$1,000,  which  it  secured,  to  the  defendant 
Mulcahy,  who,  on  March  13,  1900,  In  pursu- 
ance of  the  contract  of  exchange,  assigned 
It  and  the  note  to  the  plaintiff. 

The  complaint  alleged,  In  subptance:  First, 
that  the  defendant  Mulcahy  falsely,  and 
with  Intent  to  defraud  the  plaintiff,  repre- 
sented "that  this  mortgage  was  a  first  mort- 
gage, that  the  property  which  it  covered 
was  of  the  value  of  $3,000,  and  that  It  was 
bringing  a  rental  value  of,  to  wit,  $50  per 
month";  and,  second,  that  the  defendants 
Paxson,  Elseman,  and  Mulcahy,  conspiring 
together,  had  caused  the  mortgage  to  be 
made  without  consideration  and  for  the  pur- 
pose of  selling  It,  and  thereby  disposing  of 
the  property  which  it  covered,  knowing  the 
property  to  be  of  little  value.  It  was  also 
alleged,  in  substance,  that  the  title  was  not 
good  in  that  the  deed  from  Paxson,  who 
formerly  owned  the  land,  was  executed  in 
blank  and  the  name  of  some  unknown  per- 
son first  Inserted,  and  afterwards,  about  May 
20,  1909,  when  the  iibstract  of  title  furnished 
by  the  defendant  to  the  plaintiff  had  been 
wnt  to  Franklin  county,  brought  down  to 
date,  and  returned,  it  was  discovered  that 
there  was  no  deed  to  Elseman,  the  name 'of 
the  unknown  person  was  erased,  and  Else- 
man's  name  inserted  as  grantee.  It  was  al- 
so alleged  that  there  was  a  prior  mortgage 
on  the  property,  and  that,  since  the  trans- 
fer of  tlie  $1,000  mortgage  to  the  plaintiff,  the 
buildings  on  the  mortgaged  property  have 
been  destroyed  by  fire,  and  that  the  naked 
lots  are  not  worth  the  taxes  thereon.  It  was 
not  alleged  that  defendant  agreed  to  assign 
any  insurance  on  the  mortgaged  property, 
or  that  there  was,  at  the  time  of  the  transfer 
of  the  mortgage  to  the  plaintiff,  any  taxes  a 
lien  against  the  property.  It  was  alleged 
generally  that  the  falsity  of  the  alleged  rep- 
Ksentatlons  was  not  made  known  to  the 
plaintiff  until  shortly  before  this  action  was 


commenced.  The  answer  put  In  issue  the 
material  allegations  of  thb  complaint,  and 
set  up  certain  affirmative  matters  whidi  are 
Immaterial  here. 

The  plaintiff  Introduced  in  evidence  the 
contract.  In  which  it  was  agreed  that  she  ex- 
change a  certain  320  acres  of  land,  valued 
at  $15,000,  giving  good  title,  free  from  incum- 
brances, for  certain  lots  in  Spokane,  occupied 
by  an  apartment  house,  valued  at  $22,000, 
subject  to  certain  mortgages  which  the  plain- 
tiff assumed ;  the  defendant  Mulcahy  to  pay 
$1,750  cash  and  assign  to  plaintiff  the  mort- 
gage for  $1,000  on  the  Kahlotus  lots  and 
certain  stocks.  The  contract  provided  that 
each  party  should  furnish  to  the  other  ab- 
stracts of  title  to  the  respective  properties, 
which  it  appears  was  done.  It  also  provided 
that  each  party  should  pay  to  F.  W.  Mauser, 
the  agent  who  negotiated  the  exchange,  one- 
half  of  his  commissions.  The  plaintiff  also 
Introduced  in  evidence  certified  copies  of 
two  mortgages  upon  the  Kahlotus  lots,  both 
antedating  the  mortgage  assigned  to  ber, 
one  for  $412  from  one  Qohlson  to  one  Gilllck; 
the  other,  for  $800,  from  one  Hale  to  Wash- 
ington Liquor  Company  of  Spokane  and 
Charles  Kohn  of  Portland,  Or.,  and  a  partial 
discharge  of  the  latter  mortgage  releasing 
the  interest  of  the  IlQuor  company.  The 
plaintiff  also  Introduced  in  evidence  a  state- 
ment of  taxes  against  the  Kahlotus  lots,  pur- 
porting to  have  been  made  by  the  treasurer 
of  Franklin  county,  showing  personal  taxes 
for  the  years  1907  and  1908,  charged  against 
these  lots,  but  offered  no  evidence  as  to 
who  was  the  person  against  whom  these  tax- 
es were  assessed,  or  that  they  were  assessed 
against  any  person  who  ever  owned  or  had 
any  Interest  in  these  lots.  This  statement 
showed  the  assessed  valuation  of  the  lots 
in  1911,  after  the  fire,  to  be  $150.  Both 
the  plaintiff  and  her  husband,  who  assisted 
her  in  her  business  matters,  while  not  re- 
ferring in  terms  to  Mlauser  as  their  agent, 
stated  that  he  looked  after  the  transaction 
for  them,  and  received  all  papers  delivered 
for  them  in  connection  with  the  deal ;  that 
they  depended  upon  him  to  see  that  the 
papers  were  correct;  that  he  looked  the 
papers  over  and  said  they  were  all  right; 
and  that  they  left  the  papers  with  him  for 
safe-keeping  until  a  short  time  before  this 
action  was  commenced.  There  was  no  evi- 
dence that  Mauser  acted  as  agent  for  the  de- 
fendant Mulcahy  in  this  transaction  other 
than  the  bare  circumstance  that  the  contract 
provided  that  the  defendant  should  pay  one- 
half  of  Mauser's  commission.  Mauser  testi- 
fied that  the  abstract  of  the  Kahlotus  lots 
was  delivered  either  to  him  or  to  Uhlbrlght 
and  left  with  him ;  that  he  sent  it  to  Frank- 
lin county  to  be  brought  down  to  date ;  that 
it  was  returned  about  May  20,  1909;  that 
he  then  discovered  that  the  deed  from  Pax- 
son did  not  run  to  Elseman;  that  he  called 
Eiseman's  attention  to  that  fact;  that  Else- 
man seemed  surprised,  said  that  he  would 
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bare  it  corrected,  took  the  deed,  and  re- 
turned It  the  next  day  with  his  own  name  In- 
serted as  grantee;  that  Mauser  accepted 
this  as  a  sufficient  correction  of  title  and 
neyer  said  anything  to  the  defendant  Mul- 
cahy  about  the  matter,  but  did  mention  It 
to  Uhlbrlght  at  the  time.  ATanser  also  testi- 
fied that,  when  the  papers  were  delivered  to 
him  for  Uhlbrlght,  there  were  among  them 
seTeral  releases  of  mortgages  and  he  would 
not  say  that  there  was  not  among  these  pa- 
pers a  release  of  the  mortgage  from  Gobi- 
son  to  Ollllck.  Both  the  plaintiff  and  her 
husband  testified  that  Mulcahy  represented 
that  the  mortgage  was  a  first  mortgage  on 
the  Kahlotus  property ;  that  the  property 
was  worth  $3,000  and  was  renting  for  about 
$50  a  month.  Manser  testified  that  the  mort- 
gage was  "rated  as  a  first  mortgage,"  and 
that  "as  near  as  I  can  recollect  it  was  repre- 
sented that  It  was  a  building  occupied  by  a 
saloon  that  was  renting  somewhere  between 
$40  and  $50  a  month.  I  don't  recollect  that 
there  was  anything  said  In  reference  to  the 
valuation."  No  evidence  whatever  was  offer- 
ed as  to  the  value  of  the  Kahlotus  property 
at  the  time  of  the  transfer  of  the  mortgage, 
nor  any  evidence  that  it  was  not  then  rent- 
ing for  $50  a  month.  No  evidence  whatever 
of  the  alleged  conspiracy  was  offered.  The 
donrt  granted  a  nonsuit,  holding  the  action 
barred  by  the  three-year  statute  of  limita- 
tions.   The  plaintiff  appeals. 

[1-3]  The  Judgment  must.be  affirmed  for 
two  reasons:  First,  because  there  was  not 
sufficient  evidence  that  the  mortgage  in  ques- 
tion was  not  a  first  mortgage;  and,  second, 
because,  in  any  ev^it,  the  appellant  and  her 
agent  either  knew  or  ought  to  have  known  of 
every  tact  now  relied  upon  for  a  recovery  as 
early  as  May  20,  1909,  when  the  completed 
abstract  was  fumlsbed  for  their  examination, 
and  the  action  is  therefore  barred  by  the  stat- 
ute. 

It  is  elementary  that  one  asserting  fraud 
as  a  ground  of  action  must,  In  order  tp  main- 
tain the  action,  prove  the  fraud  by  clear  and 
convincing  evidence.  It  is  clear  that  no  such 
proof  was  either  made  or  offered  In  this  case. 
No  effort  was  made  to  prove  that  the  proper- 
ty was  not  worth  the  sum  represented  or 
that  it  was  not  bringing  in  the  rental  rep- 
resented. The  only  attempt  to  prove  that 
the  alleged  representations  were  false  was 
the  effort  to  show  that  Elseman,  the  mort- 
gagor, had  no  title  and  that  there  were  prior 
mortgages  upon  tbe  land.  The  evidence  makes 
it  too  plain  for  cavil  that  Mauser  was, 
throughout  the  whole  transaction,  the  au- 
thorized agent  of  the  appellant,  and  that  an 
abstract  was  furnished  to  him  for  the  appel- 
lant; that  he  did  discover  the  first  defect 
mentioned  and  had  it  corrected  to  his  and 
the  appellant's  satisfaction  without  ever  men- 
tioning the-  matter  to  the  respondent.  It  is 
equally  clear  that  if  there  were,  in  fact,  prior 
unreleased  mortgages  upon  the  property,  this 
also  could  have  been  discovered  at  the  same 


time  and  from  the  same  abstract  There 
could  be  no  other  purpose  for  requiring  the 
abstract  on  the  one  hand,  and  furnishing 
the  abstract  on  the  other,  except  to  advise 
the  appellant  as  to  the  facts  touching  the 
title.  Having  retained  the  abstract  for  over 
three  years,  she  cannot  now  be  heard  to  say 
that  she  did  not  know  what  It  contained.  If, 
as  now  claimed,  the  respondent  had  meant 
to  represent  that  the  mortgage  was  a  first 
mortgage  as  a  positive  statement  of  facts, 
with  knowledge  that  the  plaintiff  was  accept- 
ing it  as  such,  it  is  hardly  conceivable  that 
he  would  have  furnished  the  abstract  which. 
If  the  statement  was  not  true,  would  hare 
shown  its  falsity.  Having  failed  to  examine 
the  abstract  or  have  it  examined,  the  appel- 
lant must  be  charged  with  the  knowledge 
which  such  an  examination  would  have  dis- 
closed. Moreover,  the  evidence  wholly  fail- 
ed to  disclose  that  there  are  any  mortgages 
subsisting  as  valid  liens  on  the'  property  prior 
to  the  appellant's  mortgage.  Neither  the  ab- 
stract in  question  nor  any  chain  of  title,  nor 
even  oral  testimony  of  any  one  who  had  ex- 
amined the  title  or  the  records  in  the  andi- 
tor's  office,  was  offered  to  show  that  the  per- 
sons who  made  the  alleged  prior  mortgages 
ever  had  anyi  Interest  in  the  mortgaged  prop- 
erty, or  that  these  mortgages  had  not  been 
released,  or  that  the  debts  which  they  pn> 
ported  to  secure  had  not  been  paid.  Giving 
to  the  evidence  its  widest  probative  force, 
it  showed  no  more  than  that  two  mortgages 
were,  at  some  time  prior  to  the  transaction 
here  in  question,  executed  by  persons  not 
shown  to  have  any  Interest  in  the  mortgaged 
property.  To  hold  tbat  this  evidence  was  suf- 
ficient to  shift  the  burden  of  proof  so  as  to 
require  the  respondent  either  to  show  that 
the  persons  making  these  mortgages  never 
had  any  Interest  in  the  land,  or  that  tlie 
mortgages  had  been  released  of  record,  or 
that  the  mortgage  debts  were  paid,  would  be 
equivalent  to  holding  that  every  person  <diarg- 
ed  with  fraud  must  take  the  burden  of  dis- 
proving the  charge,  thus  reversing  the  role 
that  where  fraud  is  charged  it  must  be  prov- 
ed by  clear  and  convincing  evidence.  The 
same  considerations  make  it  plain,  that  the 
statement  as  to  the  personal  taxes  was  net 
such  evidence  of  a  prior  lien  upon  the  prop- 
erty as  to  establish  fraud  or  misrepresenta- 
tion on  the  respondents'  part  in  representing 
that  the  mortgage  was  a  first  mortgage.  It 
was  incumbent  upon  the  appellant  to  show 
that  these  personal  taxes  were  assessed 
against  some  person  owning  the  land  at  the 
time  they  were  assessed,  and  charged  agaiost 
the  property.  These  things  were  all  matters 
which  could  have  been  shown  from  the  rec- 
ords of  Franklin  county.  No  effort  was  made 
to  show  them.  We  are  constrained  to  bold 
that,  when  fraud  is  charged,  something  more 
than  matters  sufficient  to  raise  a  suspidou 
of  fraud  must  be  proven  before  a  defendant 
shall  be  required  to  assume  the  burdens  ot 
disproving  the  fraud  Charged.    We  have  con- 
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fined  oarselves  to  a  discussion  of  the  evi- 
dence, since  the  principles  of  law  Involved  are 
BO  elementary  as  to  require  nothing  more 
than  a  simple  statement  In  any  view  of 
the  matter,  the  nonsuit  was  properly  granted. 
The  judgment  Is  affirmed. 

CROW,  C.  J.,  and  MAIN,  CHADWICE, 
and  GOSE,  JJ.,  concur. 


TOWN  OP  CASTLE  ROCK  v.  FURTH  et  al. 
(Supreme  Court  of  Waahinctw.    Feb.  6, 1814.) 

L  ElECTKIOITT  (f  4*>— FRA1?CBISEB— COHTEACT 

— Pertobkanck— Bond. 

Under  Laws  1907,  c  228,  authorising  citiea 
of  the  second,  third,  and  fourth  classes  to  re- 
quire bonds  from  persons  obtaining  franchises 
therefrom,  a  city  of  such  class,  having  granted 
a  franchise  to  individuals  authorizing  them  to 
construct  and  operate  an  electric  light  plant 
within  the  streets,  etc.,  of  the  city,  was  au- 
thorised to  require  of  them  a  bond  to  secure 
performance  of  tlte  conditions  of  the  franchise, 
mcludiag  a  contract  to  furnish  electric  lights 
to  the  city  at  specified  maximum  rates. 

[Eld.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  1;    Dec.  Dig.  |  4.*] 

2.  ElXCTBICITT  ($  4*)— Fbakohibks— FEBFomi- 
ANCE— Rescission— AcnoH  on  Bond. 
Where  a  city  of  the  fourth  class  granted 
an  electric  franchise,  requiring  the  grantees  to 
contract  to  furnish  lights  to  the  city  at  not 
over  certain  maximum  rates,  and  they  executed 
a  bond  to  perform  the  obligations  of  such  fran- 
chise, but  wholly  failed  to  do  so,  and  abandon- 
ed all  their  rights  and  repudiated  all  their  ob- 
ligations thereunder,  the  city  was  authorized  to 
treat  the  franchise  as  at  an  end,  and  was  not 
deprived  of  its  right  to  recover  damages  on  tlie 
bond  by  the  passage  of  an  ordinance  revoking 
the  francliise  after  the  grantees'  abandonment 
(Ed.  Note.— For  other  cases,  see  Electricity. 
Cent  Dig.  i  1 ;   Dec.  Dig.  |  4.*] 

Z.  EixcTBiciTT  (i  4*)  —  FRAHCHisEfl  —  Aban- 
donment—ACTION  ON  Bond— OiTSB  to  Feb-' 

lOBlC. 

Where  a  city  of  the  fourth  dam  granted 
an  electric  franduae,  and  took  a  bond  from  the 
grantees  to  secure  performance  of  their  obUga- 
tioDs  thereunder,  including  a  contract  to  fur- 
nish the  city  with  electric  Ughts  at  specified 
maximum  pnoes,  and  the  grantees  of  the  fran- 
cliise repudiated  the  same  before  the  time  when, 
onder  the  frandiise,  the  city  would  have  been 
rcqnired  to  enter  into  a  contract  for  the  lights, 
the  ci^s  failure  to  offer  to  enter  into  such  con- 
tract was  no  defense  to  its  right  to  sue  on  the 
bond. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  I  1 ;   Dec.  Dig.  |  4.*] 

4.  Eleotbioity    (§    4*)— CoNSTBUOTiow— Ceb- 

TAINTT— EllXCTBIO   LlOHTS. 

Where  an  electric  franchise  provided  that 
the  grantees  should  furnish  to  the  city  electric 
street  lights  at  not  over  $1  for  each  32  candle 
power,  incandescent  light,  and  $5.50  for  each  arc 
light  of  rix  ampere  capacity,  one  light  in  11  arcs 
to  be  famished  free  and  the  grantees  to  light  the 
eonndl  diamber  free  of  charge,  together  with 
■n  additional  arc  light  at  such  point  as  the 
city  authorities  should  designate  for  each  addi- 
tional 360  population  of  the  dty  as  designated 
by  the  last  federal  census,  the  city  to  contract 
for  lights  under  such  conditions,  and  the  mini-' 
mum  amount  of  the  contract  to  be  $60  a  month, 
the  ordinance  was  sufficiently  specific  as  to  the 


rates  to  be  paid  and  the  quantity  of  electric 
light  that  the  dty  was  to  take. 

[Elcl.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  i  1 ;   Dec.  Dig.  {  4.»] 

6.  Blectricitt   (J  4»)— EIlectbio  Companies 

—  Fbanohisb  —  Pebtobmanoe  —  Bond  — 
DAMAona. 

Where  grantees  of  an  dectric  light  fran- 
chise contracted  to  furnish  certain  lights  to  the 
city  at  spedfied  rates  and  executed  a  bond  to 
secure  puformanoe  of  the  franchise,  but  later 
entirely  abandoned  the  same  and  refused  to 
comply  therewith,  the  city  was  entitled  to  re- 
cover on  the  bond  the  difference  between  what 
it  would  have  been  compelled  to  pay  for  lights 
furnished  under  the  franchise  and  what  it  was 
compelled  to  pay  others  for  similar  lights,  up 
to  the  penalty  of  the  bond. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  i  1 ;   Dec  Dig.  {  4.*] 

6.  Electbicitt  (I  4*) — Eleotbio   Cokfaniks 

—  FBAN0HI8B  —  PeBFOBKANOB  —   BoND   — 
OONSTBUCnON. 

Certain  individuals,  having  been  granted 
an  electric  franchise  providing  that  they  should 
furnish  electric  lights  to  tlie  city,  executed  a 
bond  conditioned  tliat  if  they  should  commence 
furnishing  lights  and  power  "in"  the  city  by 
April  1,  191^  aa  provided  by  the  ordinance, 
then  the  obligation  was  to  be  void,  otherwise  to 
be  and  remau  in  full  force  and  virtue.  Held, 
tliat  such  b<md  was  not  limited  to  mere  com- 
mencement of  the  furnishing  of  lights  "in  the 
town,"  but  secured  the  commencement  of  fur- 
nishing light  "to"  the  city  on  the  date  specified 
under  a  contract  spch  as  contemplated  by  the 
franchise  ordinance. 

[Ed.  Note.— For  other  cases,  see  Electridty. 
Cent  Dig.  8  1 ;  Dec.  Dig.  i  4.*] 

Department  2.  Appeal  from  Superior 
Court,  Cowlitz  County;   R.  BI.  Back,  Judge. 

Action  by  the  Town  of  Castle  Rock,  a  mu- 
nicipal corporation,  against  Fred  G.  Furth 
and  others.  Jodgment  for  plaintiff,  and  de- 
fendants appeaL    Affirmed. 

Imns  ft  Oore,  of  Kaladoa,  and  Benton  Ekn- 
bree,  of  Seattle,  for  appellants.  O'NeHI  ft 
Spauldlng,  of  Castle  Bock,  for  respondent 

PARKER,  3.  The  town  of  Castle  Rock 
seeks  recovery  upon  a  bond  executed  by  Fred 
C.  Furth  and  W.  T.  Brown,  as  prindpals  and 
the  Empire  Surety  Company  as  surety,  to 
secure  performance  by  Furth  and  Brown  of 
certain  things  by  them  to  t>e  performed  un- 
der the  terms  of  an  electric  light  franchise 
granted  by  the  town.  A  trial  before  the 
court  without  a  jury  resulted  In  findings  and 
judgment  against  all  of  the  defendants  In  the 
sum  of  $500,  from  which  they  have  appealed. 

In  October,  1911,  the  town  council  of 
Castle  Rock  passed  an  ordinance  granting 
to  one  Davis  and  his  associates  a  franchise 
"to  construct,  maintain  and  operate  electric 
light  lines  and  lines  for  transmitting  electric 
power,  together  with  poles,  wires,  and  other 
appurtenances  upon,  over,  along  and  across 
the  roads,  streets,  alleys,  and  other  public 
ways  within  the  corporate  limits  of  the  town 
of  Castle  Rock."  Other  provisions  of  this 
franchise  ordinance,  so  far  as  we  need  here 
notice  them,  are  as  follows : 

"The  grantees  shall  by  contract  to  be  en- 
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tered  Into  fnmlsh  to  the  town  of  Castle 
Rock  for  street  lights,  as  many  standard 
arc  lights,  of  not  less  than  six  amperes  ca- 
pacity and  as  many  incandescent  lights'  of 
thirty-two  candle  power  as  the  council  may 
for  each  contract  period  require,  located  as 
the  council  may  direct,  and  shall  furnish  and 
maintain  all  such  lights  and  fixtures  aip- 
pnrtenant.  thereto  at  Its  own  expense  and 
the  same  shall  be  their  property.  The  month- 
ly charge  therefor  shall  be,  for  the  contract 
period,  such  sum  as  may  be  agreed  upon,  but 
not  exceeding  one  ($1)  dollar  for  each  thirty- 
two  candle  power  Incandescent  light  and  five 
dollars  and  fifty  cents  ($5.50)  for  each  arc 
light  of  six  ampere  capacity  and  out  of  each 
eleven  arc  lights  so  contracted  for,  one  shall 
be  free. 

"Further,  the  grantees  shall  light  the 
council  chamber  of  the  city  with  such  number 
of  lights  as  the  council  shall  deem  sufficient 
all  not  to  exceed  thirty-two  candle  power 
each.  The  grantees  shall  further  furnish  to 
the  town  of  Castle  Rock,  during  the  term  of 
this  franchise  free  of  charge,  and  at  such 
points  as  the  city  authorities  shall  designate, 
one  standard  arc  light,  of  not  less  than  six 
amiieres  capacity  for  each  additional  three 
hundred  and  fifty  population  of  said  town,  as 
designated  by  the  last  federal  or  municipal 
census. 

"The  town  of  Castle  Rock  agrees  to  im- 
mediately enter  into  a  contract  for  a  period 
of  ten  years  to  be  designated  in  said  contract 
with  said  grantees  to  purchase  sufficient  and 
necessary  street  lights,  under  the  conditions 
of  the  above  outline,  the  minimum  amount  of 
said  contract  to  be  sixty  dollars  per  month." 

Thereafter,  appellants  Furth  and  Brown 
succeeded  by  assignment  to  all  of  the  rights 
of  the  grantees  under  this  franchisa  There- 
after Furth  and  Brown,  as  principals,  and 
the  Empire  Surety  Company  as  surety,  ex- 
ecuted the  bond  provided  for  in  the  franchise 
ordinance.  The  bond  la  in  usual  form,  recit- 
ing that  the  principals  and  surety  are  bound 
unto  the  town  of  Castle  Rock  in  the  sum  of 
$500,  referring  to  the  franchise  ordinance, 
clearly  showing  that  it  was  executed  in  pur- 
suance of  the  provisions  of  that  ordinance, 
and  la  conditioned  as  follows:  "Now,  there- 
fore. If  the  said  Fred  C.  Furth  and  W.  T. 
Brown  shall  commence  furnishing  lights  and 
power  in  the  town  of  Castle  Rock  by  April 
Ist,  1912,  as  provided  in  said  ordinance  No. 
104  of  the  town  of  Caetle  Rock,  state  of 
Washington,  then  this  obligation  to  be  void ; 
otherwise  to  be  and  remain  in  full  force  and 
virtue."  Nothing  was  ever  done  by  the  gran- 
tees, nor  by  Furth  and  Brown,  towards  the 
construction  of  the  electric  light  lines  con- 
templated by  the  franchise  ordinance,  nor 
did  they  ever  oflTer  to  furnish  lights  within 
the  dty  as  required  by  the  ordinance.  The 
time  within  which  they  were  to  so  fumlsh 
light  having  expired  on  April  1,  1912,  on 
the  following  day  the  city  council  passed  an 
ordinance   declaring  their   rights  forfeited. 


and  gave  notice  thereof,  as  the  town  was  ex- 
pressly authorized  to  do  by  the  provision."*  of 
the  franchise  ordinance,  upon  the  failure  of 
the  grantees  or  their  assigns  to  comply  with 
the  terms  thereof.  Thereafter  the  town 
council  entered  Into  contracts  with  other  par- 
ties for  supplying  the  town  with  electric  light 
at  a  considerable  higher  rate  than  the  maxi- 
mum as  provided  in  the  franchise  ordinance 
for  the  furnishing  of  electric  light  by  F^rth 
and  Brown.  Thereafter  the  town  commenced 
this  action  to  recover  from  Furth  and  Brown 
upon  the  bond  executed  by  them  to  secure 
the  furnishing  of  electric  light  by  them  on  or 
before  April  1,  1912,  in  compliance  with,  the 
terms  of  the  franchise  ordinance.  The  town 
sought  to  have  its  damage,  incurred  by  rea- 
son of  the  failure  of  Furth  and  Brown  to 
furnish  electric  light  as  agreed  by  them. 
measured  by  the  difference  between  the  maxi- 
mum amount  it  would  have  been  required  to 
pay  under  that  franchise  ordinance  and  tbe 
amount  it  was  compelled  to  pay  under  the 
new  contract  it  entered  Into  thereafteT  with 
other  parties.  The  trial  court  adopted  this 
measure. 

[1]  It  Is  first  contended  by  counsel  for 
appellants  that  the  bond  sued  upon  was  ex- 
ecuted without  authority  of  law  on  tbe  part 
of  the  town  to  require  such  a  bond.  It  seems 
to  us  this  contention  needs  no  other  answer 
than  the  language  of  chapter  228,  page  5&i, 
Laws  of  1907,  which  expressly  authorizes 
cities  and  towns  of  the  second,  third,  and 
fourth  class.  Castle  ^ock  being  a  town  of 
the  fourth  class,  to  require  a  bond  from  per- 
sons receiving  from  any  such  city  or  town 
a  franchise  of  the  nature  here  involved,  to 
secure  the  faithful  performance  of  the  condi- 
tions and  terms  of  such  franchise.  It  la 
insisted,  however,  by  counsel  for  appellant, 
that  this  law  is  invalid  because,  as  it  Is 
claimed,  the  title  embraces  more  than  one 
subject.  This  contention  Is  presented  to  us 
without  argument  or  citation  of  authority. 
We  think  it  is  without  merit 

[2]  It  is  next  contended  that,  since  the 
council  passed  an  ordinance  revoking  the 
franchise  ordinance  for  which  the  bond  was 
given  to  secure  the  faithful  performance  of 
on  the  part  of  Furth  and  Brown,  such  revo- 
cation amounted  to  a  rescission  by  the  town 
of  the  contract  evidenced  by  the  franchise 
ordinance,  and  that  therefore  there  is  no 
foundation  for  the  recovery.  We  are  un- 
able to  see  the  force  of  this  contention. 
Furth  and  Brown  had  not  only  failed  to  per- 
form their  obligations  under  the  franchise 
ordinance  within  the  time  therein  specified, 
but  it  is  also  manifested  that  they  were  not  in 
a  position  at  that  time  to  do  so,  and  had  no 
intention  of  doing  so.  In  other  words,  they 
had  abandoned  all  their  rights  and  repudiat- 
ed all  their  obligations  thereunder.  Clear- 
ly the  town  had  the  right  to  treat  the  fran- 
chise contract  as  abandoned  by  Furth  and 
Brown  and  to  recover  upon  Qie  bond  for 
whatever  damage  it  suffered^  by  reaspn  of 
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sach  abandonment.  Lake  Shore  &  M.  S.  B. 
Co.  V.  Hlchards,  162  111.  59,  38  N.  B.  7T3;  see 
note  to  this  case  In  30  L.  R.  A.  33.  If  the 
contention  of  coonsel  for  appellants  be  cor- 
rect, then  the  bond  would  have  been  given 
to  no  purpose  whatever. 

[3]  Some  contention  Is  made  that  since  the 
town  bas  not  compiled,  or  offered  to  comply, 
with  its  promise  embraced  in  the  franchise 
ordinance,  that  is,  that  It  'has  not  offered  to 
enter  into  a  contract  for  the  purchase  of 
electric  light  at  the  maximum  rate  specified, 
or  any  other  rate,  it  is  tn  no  better  position 
than  as  If  there  had  been  mutual  rescission 
of  the  franchise  contract  There  might  be 
some  merit  in  this  contention  if  the  time  had 
arrived,  under  the  terms  of  this  franchise, 
when  the  town  would  have  been  required  to 
enter  into  the  contract  thereby  contemplated, 
and  had  not  the  failure  of  Furth  and  Brown 
prevented  all  possibility  of  such  a  contract 
Their  contention  upon  this  theory,  we  think, 
Is  wholly  without  merit 

[4]  Some  contention  seems  to  be  made  up- 
on the  theory  that  the  franchise  ordinance  is 
not  sufficiently  specific  as  to  the  rates  to  be 
paid  by  the  town  to  Furth  and  Brown,  and 
the  quantity  of  electric  light  which  the  town 
was  to  take.  We  think,  however,  the  provi- 
sions of  the  franchise  ordinance  above  quot- 
ed are  sufficiently  spedflc  to  enable  either 
party  to  require  the  other  to  enter  into  the 
contract  contemplated,  and,  Fiirth  and  Brown 
having  failed  to  perform  the  conditions  pre- 
cedent they  are  in  no  position  to  complain 
of  the  town's  failure  to  tender  a  proper  con- 
tract 

[i]  It  Is  contended  that  the  ordinance  does 
not  support  the  findings  and  Judgment  in 
that  there  Is  a  failure  to  show  the  amount  of 
damage  incurred  by  the  city  by  the  failure 
of  Forth  and  Brown  to  furnish  electric  light 
as  provided  in  the  franchise  ordinance.  This 
presents  only  a  question  of  fact  We  think 
the  evidence  fully  sustains  the  court's  finding 
that  the  town  was  damaged  more  than  $500 
because  of  the  failure  of  Furth  and  Brown 
to  comply  with  the  terms  of  their  franchise 
ordinance,  in  that  the  town  was  required, 
in  order  to  furnish  itself,  not  its  citizens, 
light  to  enter  into  a  contract  with  other  par- 
ties, costing  the  town,  for  such  light  in  the 
aggregate,  much  more  than  $500  in  excess  of 
what  it  would  have  paid  under  the  contract 
it  was  entitled  to  under  the  Furth  and  Brown 
(ranchiae. 

[I]  Some  contention  is  made  that  the  con- 
ditions of  the  bond  are  not  broad  enough  to 
cover  tbe  damage  awarded  by  the  Judgment 
in  that  the  bond  was  conditioned  only  that 
Furth  and  Brown  "shall  commence  furnishing 
lights  in  the  town  of  Castle  Rock  by  April  1, 
1912,  as  provided  by  said  ordinance."  We 
think  this  condition  secured  not  only  the 
commencement  of  furnishing  light  "in  the 
town,"  but  also  secured  the  commencement 


of  furnishing  light  to  the  town  upon  the  date 
specified  under  a  contract  with  the  town  such 
as  was  contemplated  by  the  franchise  ordi- 
nance. 
Tbe  judgment  Is  affirmed. 

CROW,  C.  J.,  and  FULI/BRTON,  MOUNT, 
and  MORRIS,  JJ.,  concur. 


BIMROSE  et  ux.  v.  MATTHEWS  et  al. 
(Supreme  Court  of  Washington.    Feb.  6,  1914.) 

1.  Vendob  and  Pubchaseb  (§  212*)— AssioN- 

KENT     BY     VkNDOB  —  ObuOATIOHS     OF     As- 

BIONEE— liANn  Contract. 

A  contract  for  the  sale  of  land  provided 
that  all  covenants  therein  should  bind  tne  heirs, 
administrators,  and  assigns  of  the  parties,  and 
the  vendor  afterwards  assigned  tbe  contract 
under  an  agreement  transferring  "all  right,  ti- 
tle, and  interest  In  and  to"  tbe  contract  and 
executed  to  the  assignee  a  general  warranty 
deed,  at  which  time  tbe  assignee  executed  to 
the  contract  purchaser  a  deed  with  special  cove- 
nants against  incumbrances  arising  by  or 
through  the  assi^ee.  Seld,  that  the  assignee 
in  taking  an  assignment  of  the  contract  of  sale 
did  not  assume  the  vendor's  obligations  ther^ 
under  to  convey  a  perfect  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ii  43&-139;   Dec.  Dig.  S 

2.  Vendor  and  Purchaseb  (J  214*)— Liabil- 
rriES  OP  Assignee— Land  Contbacts. 

The  agreement  of  a  purchaser  of  land  to 
take  title  or  pa.y  the  purchase  money  cannot  be 
enforced  against  his  assignee  In  absence  of  an 
agreement  binding  him  to  do  so,  though  the 
contract  of  sale  provides  that  the  covenants 
therein  shall  bind  the  assigns  of  the. parties, 
but  the  assignee  may  only  be  required  to  i>ay 
the  price  or  surrender  the  land  or  have  It  sold 
to  satisfy  the  debt. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent  Dig.  <f  436,  442-448;  Dec 
Dig.  i  214.«] 

3.  Vendor  and  PtntcHASSB  j({  1S2*)— Riohtb 
0¥  Vendee. 

A  vendee  is  only  entitled  to  the  deed  called 
for  by  the  contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {(  304.  805;  Dec.  Dig.  I 
152.*] 

4.  BANKBtrPTCT  (8  418*)  —  Liabilities  ov 
Wife— Effect  of  Husband's  Discharoe  in 
Bankeuptct. 

In  view  of  Rem.  &  Bal.  Code,  |!  5018,  pro- 
viding that  the  husband  shall  not  sell  or  con- 
vey community  property  without  joinder  by  his 
wife,  a  discbarge  of  a  husband  in  bankruptcy 
would  discharge  his  wire's  liability  on  a  con- 
tract executed  by  both  to  sell  community  prop- 
erty; her  separate  property  not  beintr  subject 
to  community  debts,  nor,  by  section  5916,  for 
the  separate  debts  of  her  husband. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  {{  764-771 ;   D«m:.  Dig.  S  418.*] 

Department  2.  Appeal  from  Superior 
Court  Spokane  County;  Wm.  A.  Huncke, 
Judge. 

Action  by  Arthur  8.  Btmrose  and  wife 
against  W.  H.  Matthews  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 
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R.  M.  Webster  and  Fred  M.  Williams,  both 
of  Spokane,  for  appellants.  Jobn  M.  Gleeson 
and  A.  O.  Gray,  botb  of  Spokane,  for  re- 
spondents. 

MOUNT,  J.  The  plaintiffs  brought  this  ac- 
tion to  enforce  spedflc  performance  of  a 
vrrltten  contract  to  convey  real  estate,  or, 
in  the  altematlTe,  to  require  the  defendants 
to  pay  certain  Hen  claims  which  were  estab- 
lished against  the  property.  Upon  a  trial  of 
the  case  the  trial  court  denied  the  plaintiffs 
any  relief.  They  have  appealed  from  that 
Judgment. 

The  facts  are  as  follows:  On  March  4, 1910, 
the  respondents  W.  H.  Starkey  and  Alice 
B.  Starkey,  his  wife,  entered  Into  a  contract 
with  the  appellants  by  which  Mr.  and  Mrs. 
Starkey  agreed  to  sell  the  property  In  ques- 
tion to  the  appellant  Arthur  S.  Blmrose  for 
a  consideration  of  $4,000.  This  sum  was 
to  be  paid  In  installments,  $1,000  in  cash, 
$1,400  by  assuming  a  mortgage  upon  the 
premises,  and  $1,600  payable  $35  per  month, 
Including  Interest,  at  the  rate  of  8  per  cent, 
per  annum  until  the  sum  of  $1,600  was  fully 
paid. 

The  contract  recites:  "That  If  the  party  of 
the  second  part  (Blmrose)  shall  first  make 
the  payments  and  perform  the  covenants 
hereinafter  mentioned,  on  his  part  to  be  made 
and  performed,  the  said  parties  of  the  first 
part  (Starkey  and  wife)  do  hereby  covenant 
and  agree  to  convey  and  assure  to  the  said 
party  of  the  second  part,  in  fee  simple,  dear 
of  all  Incumbrance  whatever,  except  one  cer- 
tain mortgage  in  the  sum  of  $1,4(X>,  which 
said  mortgage  the  said  party  of  the  second 
part  assumes  and.  agrees  to  pay,  by  a  good 
and  sufficient  warranty  deed,  the-  lot 
•  •  •"  The  contract  also  recites:  "It  la 
mutually  agreed,  by  and  between  the  parties 
hereto  that  the  time  of  payment  shall  be  the 
essence  of  this  contract,  and  that  all  cove- 
nants and  agreements  herein  contained  shall 
extend  to  and  be  obligatory  upon  the  heirs, 
executors,  administrators  and  assigns  of  the 
respective  parties." 

At  the  time  this  contract  was  entered  into, 
Blmrose  paid  to  Starkey  and  wife  the  sum  of 
$1,000  in  cash  and  assumed  the  payment  of 
the  $1,4(X)  mortgage  then  on  the  property,  and 
entered  into  the  possession  of  the  premises. 
At  the  same  time  Starkey  and  wife  executed 
a  warranty  deed  in  terms  conveying  the  prop- 
erty to  Blmrose.  This  deed  and  the  contract 
of  purchase  were  placed  In  escrow  In  the 
Traders'  National  Bank  of  Spokane,  where 
monthly  installments  under  the  contract  were 
to  be  paid. 

On  the  22d  day  of  March,  1910,  Starkey 
and  wife  assigned  the  contract  to  the  defend- 
ant W.  H.  Matthews.  The  assignment  was  in 
writing  and,  omitting  the  formal  parts,  reads 
as  follows:  "W.  H.  Starkey  and  Alice  B. 
Starkey,  his  wife,  of  the  dty  and  county  of 
Spokane^  Washington,  parties  of  the  first 


part,  for  and  In  consideration  of  the  sum  of 
one  dollar  to  them  in  hand  paid  by  W.  H. 
Matthews  of  Spokane,  Washington,  party  of 
the  second  part,  have  sold,  assigned,  trans- 
ferred and  set  over  unto  and  by  these  pres- 
ents do  hereby  sell,  assign,  transfer  and  set 
over  unto  the  said  second  party,  his  heirs  and 
assigns,  all  right,  title  and  Interest  In  and  to 
a  certain  contract  or  agreement  of  sale, 
bearing  date  the  Ath  day  of  March,  A.  D. 
1910,  by  and  between  the  said  parties  of  the 
first  part  as  first  parties  and  Arthur  S.  Blm- 
rose as  party  of  the  second  part,  with  all  and 
singular  the  premises  therein  described,  viz.: 
Lot  8  in  block  6  in  Cook's  Third  addition  to 
Spokane,  according  to  the  plat  thereof  on 
record  in  the  office  of  the  auditor  of  Spokane 
county,  Washington,  and  all  moneys  due  or 
to  become  due  under  the  terms  and  oondltiona 
of  said  contract  or  agreement  of  sale.  And 
we  hereby  appoint  the  said  party  of  the 
second  part  our  true  and  lawful  attorney,  ir- 
revocable, to  collect,  prosecute,  and  in  case 
of  default  to  cancel  said  contract  and  with- 
draw the  escrow,  and  to  do  all  things  in  rela- 
tion thereto  as  fully  as  we  might  or  could  do, 
bat  at  his  own  cost  and  charge.  And  we 
covenant  with  said  second  party  that  there  is 
owing  on  said  contract  the  sum  of  $1,600  and 
interest  thereon  at  the  rate  of  8  per  cent,  per 
annum  from  March  4, 1910,  and  that  we  have 
good  right  and  lawful  authority  to  sell  and 
assign  the  same  in  the  manner  above." 

At  the  time  of  this  assignment,  and  as  a 
part  thereof,  Starkey  and  wife  executed  and 
delivered  to  Mr.  Matthews  a  warranty  deed 
conveying  the  property  de^prribed  to  Mr. 
Matthews.  Thereupon  Bfatthews  and  ■wUb 
executed  a  special  warranty  deed  against  In- 
cumbrances by,  through,  or  under  them,  con- 
veying the  property  to  Arthur  S.  Bimroae. 
These  deeds  and  the  assignment  were  placed 
in  escrow  in  the  Traders'  National  Bank, 
with  the  original  contract  and  deed  betweei 
Blmrose  and  Starkey  and  wife. 

At  the  time  of  the  original  contract.  Star- 
key  and  wife  were  erecting  a  dwelling  house 
upon  the  property  In  question.  The  dwelling 
was  not  at  that  time  completed,  and  subse- 
quently liens  were  filed  against  the  property. 
An  action  was  brought  to  foreclose  these 
liens.  Starkey  and  wife,  Matthews  and  wife, 
and  Blmrose  and  wife  were  all  made  parties 
to  the  action  to  foreclose  the  mechanics'  liens. 
A  Judgment  was  afterwards  entered  thereon 
making  these  mechanics'  liens  a  first  lien 
against  the  property.  Afterwards,  on  No- 
vember 10,  1910,  W.  B.  Starkey  filed  in  the 
United  States  District  Court  a  petition  for 
discharge  in  bankruptcy.  Afterwards,  on 
January  26,  1911,  he  was  discharged,  and  es- 
pecially from  any  liability  upon  this  contract. 

Mr.  Blmrose  made  the  payments  as  he  was 
required  to  do  under  his  contract  with 
Starkey.  On  April  4, 1910,  when  he  paid  the 
installment  due  at  that  time,  he  first  learned 
of  the  assignment  from  Starkey  to  Matthews. 
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He  thereafter  made  the  payments  according 
to  the  terms  of  his  contract  until  December, 
1912,  when  he  paid  all  the  remaining  Install- 
ments npon  the  contract,  together  with  inter- 
est Thla  money  was  thereupon  turned  over 
by  the  bank  to  Matthews.  Thereupon  this 
action  was  brought 

The  appellants  argue :  First,  that  Matthews 
by  purchasing  the  Interest  of  Starkey  and 
wife  in  the  contract,  assumed  and  obligated 
himself  to  convey  to  the  appellants  the  prop- 
erty in  question,  free  and  clear  from  all  in- 
combrances. 

The  appellants  rely  upon  the  case  of  Big 
Bend  Land  Co.  v.  Hutchlngs,  71  Wash.  345, 
128  Pac.  652.  That  was  a  case  where  one 
Oarretson  executed  a  contract  whereby  he 
agreed  to  convey  to  Smith  Hutchlngs  a  cer- 
tain section  of  land  in  Grant  county  in  con- 
sideration of  the  sum  of  $12,800.  Afterwards 
Oaxietson  conveyed  by  a  deed  of  general  war- 
ranty to  the  Big  Bend  Land  Company,  subject 
to  the  contract  Hutchlngs  defaulted  in  his 
payments,  and  the  Big  Bend  Land  Company 
brought  suit  to  recover  the  amount  due,  with 
Interest  Hutchlngs  defended  apparently  up- 
on the  ground  that  a  deed  from  the  Big  Bend 
Land  Company,  which  recited  a  consideration 
of  $6,000,  would  not  comply  with  the  contract 
of  Garretson,  which  called  for  a  deed  in  con- 
sideration of  $12,000.  In  deciding  that  case 
we  said:  "We  do  not  understand  that  the 
promised  covenants  of  Garretson  must  be  by 
deed  passing  from  Garretson  to  appellant  di- 
rect, as  implied  in  the  argument  of  counsel 
Such  a  covenant  runs  with  the  land  and  may 
be  enforced  against  all  of  the  covenantors  in 
the  dialn  of  title  beginning  with  Garretson, 
either  Jointly  or  severally;  the  only  qualifi- 
cation or  limitation  being  that  the  injured 
vendee  stiall  have  but  one  recovery."  And 
farther  along  we  said:  "The  assignee  of  the 
voidor  tinder  an  executory  contract  of  sale 
can  take  no  greater  right  and  is  therefore 
•object  to  the  same  liability  as  his  assignor. 
39  Cyc.  1064.  The  iwssession  of  the  vendee, 
or  the  record  of  the  contract  is  notice  of  the 
rights  of  the  vendee,  and  the  liability  of  the 
vendor.  The  right  of  the  vendee  to  strict 
compliance  cannot  be  limited  by  any  agree- 
nient  or  conveyance  between  a  grantor  and  a 
grantee,  with  notice,  pending  the  performance 
ot  the  contract  Especially  is  this  so  here, 
for  the  respondent  by  taking  the  assignment 
of  the  contract.  Is  bound  to  convey  and  war- 
rant to  the  extent  of  the  consideration  recited 
in  the  contract  which  Is  $12,000.  In  other 
words,  the  vendee  is  entitled  to  the  deed 
Us  contract  calls  for."  In  that  case  title 
passed  through  Qie  land  company  and  not 
cUrectly  from  Garretson. 

Much  is  made  by  the  appellants  of  the 
statement  therein  made  that  "the  assignee  of 
the  vendor  under  an  executory  contract  of 
tale  can  take  no  greater  right  and  is  there- 
for subject  to  the  same  liability  as  his  as- 
*lSQor.  39  Cyc.  1664.  The  possession  of  the 
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Vendee,  or  the  record  of  the  contract,  is  no- 
tice of  the  rights  of  the  vendee  and  the  lia- 
bility of  the  vendor."  That  statement,  we 
think,  was  right  in  connection  with  the  case 
in  which  it  was  used.  It  is,  however,  not 
entirely  supported  by  the  authority  cited,  for 
we  find  the  rule  stated  in  30  Cyc.  at  page 
1663  as  follows:  "If  the  vendor  assigns  his 
rights  under  a  contract  of  sale,  the  assignee 
acquires  only  the  rights  of  the  vendor."  We 
have  found  no  authority,  and  no  other  au- 
thority is  cited  to  us,  which  states  the  rule 
to  be  that  the  assignee  of  a  contract  Is  bound 
In  all  cases  to  make  the  title  of  the  vendor 
perfect  where  he  has  not  expressly  agreed 
to  do  so. 

[1]  The  appellants  argue  to  the  effect  that 
because  the  contract  between  Starkey  and 
wife  and  Bimrose  provides  that  all  covenants 
and  agreements  herein  contained  shall  ex- 
tend to  and  be  obligatory  upon  the  heirs,  ex- 
ecutors, administrators,  and  assigns  of  the 
respective  parties,  and  because  in  the  assign- 
ment from  Starkey  and  wife  to  Matthews  they 
transfer  and  set  over  "all  tight,  title,  and  in- 
terest In  and  to  a  certain  contract  or  agree- 
ment of  sale,"  thereby  Matthews  assumed  the 
liability  of  Starkey  to  deed  the  premises  by 
a  general  warranty  deed  to  the  apiwllants. 
But  it  is  plain,  we  think,  that  Matthews  did 
not  undertake  so  to  do.  At  the  time  lie  en- 
tered into  the  contract  of  assigmuent  with 
Starkey,  Starkey  and  wife  executed  to  Mat- 
thews a  general  warranty  deed.  This  deed 
was  undoubtedly  for  the  purpose  of  convey- 
ing the  property  to  Matthews  in  case  of  the 
failure  of  Bimrose  and  wife  to  comply  with 
the  contract  and  in  case  the  contract  should, 
for  that  reason,  t>e  forfeited.  At  the  same 
time  Matthews  and  wife  executed  to  Bimrose 
and  wife  a  deed  with  special  covenants 
against  incumbrances  arising  by,  through,  or 
under  them.  This  indicates  quite  clearly 
that  it  was  not  the  purpose  of  Matthews 
when  he  took  the  assignment  of  the  contract, 
to  relieve  Starkey  and  wife  of  their  obliga- 
tion to  convey  -&  perfect  title  or  to  aissume 
that  obligation  in  their  stead. 

[2]  The  rule,  as  between  the  vendee  and 
his  assignee,  is  as  follows:  "It  is  well  set- 
tled tliat  the  promise  of  a  pnicbaser  of  land 
to  take  title  or  pay  purchase  money  cannot 
be  enforced  against  his  assignee,  either  in  an 
action  for  specific  performance  or  In  an  ac- 
tion for  damages,  unless  there  is  an  agree- 
ment to  that  effect  on  his  part,  even  though 
the  contract  provides  that  the  stipulations 
or  covenants  are  to  bind  the  heirs,  personal 
representatives,  and  assigns  of  the  parties; 
but  the  land  remains  liable  for  the  purchase 
money,  and  the  vendor  may  call  upon  the  as- 
signee to  pay  the  price  or  surrender  the  lanA 
or  have  it  sold  to  satisfy  the  debt."  39  Cyc. 
1671.  The  same  reasonable  rule  must  apply 
between  the  vendor  and  his  assignee.  There 
was  no  express  promise  on  the  part  of 
Matthews  to  convey  a  perfect  title.  The  ti- 
tle did  not  pass  through  him.    It  passed 
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rectly  from  Starkey  and  wife  to  Bimrose. 
All  Matthews  was  required  to  do  was  to  con- 
vey the  title  which  he  had.  It  seems  plain 
to  us  that  Matthews  neither  expressly  nor 
impliedly  agreed  to  convey  the  title. 

[3]  As  was  said  in  Big  Bend  Land  Co.  ▼. 
Hutchlngs,  supra,  the  vendee  is  entitled  to 
the  deed  that  his  contract  calls  for.  His  con- 
tract in  this,  case  calls  for  a  warranty  deed 
from  Starkey  and  wife,  and  that  is  all  that 
the  appellants  are  entitled  to. 

We  are  of  the  opinion  that  Bimrose  might 
have  protected  himself  by  withholding  suffi- 
cient of  the  last  payment  to  satisfy  the  liens. 
But,  when  he  paid  the  money  and  permitted 
Matthews  to  receive  It,  I^e  thereby  elected  to 
rely  upon  his  remedy  under  the  warranty  of 
Starkey  and  wife. 

[4]  The  appellant  also  argues  that  the  dis- 
charge of  W.  H.  Starkey  by  the  United  States 
District  Court  in  bankruptcy  did  not  dis- 
charge Alice  B.  Starkey,  his  wife.  The  prop- 
erty sold  by  Starkey  and  wife  was  communi- 
ty property,  and  the  contract  was  a  communi- 
ty contract.  Under  the  statutes  of  the  states 
the  husband  has  the  management  and  control 
of  such  property,  but  he  shall  not  sell,  convey, 
or  Incumber  the  same  without  his  wife  join- 
ing in  the  conveyance.  Section  6918,  Rem. 
&  Bal.  Code.  When  the  husband  was  dis- 
charged in  bankruptcy  from  the  obligation  of 
the  contract,  it  must  of  necessity  follow  that 
the  wife  was  also  discharged,  because  her 
separate  property  Is  not  subject  to  the  com- 
munity debts.  Sweet,  Dempster  &  Co.  v.  Dil- 
lon, 13  Wash.  521,  43  Pac.  637.  Nor  the 
separate  debts  of  her  husband.  Section  5916, 
Rem.  &  Bal.  Code. 

The  judgment  is  therefore  affirmed. 

CROW,  C.  J.,  and  FULLERTON,  MORRIS, 
and  PARKER,  JJ.,  concur. 


HOLT  MFG.  CO.  T.  COSS. 
(Supreme  Court  of  Wasbington.    Feb.  6, 1914.) 

1.  Judgment  (|  707*)  —  CoNCLUsiVEmsss  — 
Matters  Concluded. 

In  an  action  to  reform  and  enforce  a  chat- 
tel mortgage  on  certain  wheat,  neither  an  at- 
taching creditor  nor  the  sheriff  who  had  al- 
ready levied  the  attachment  was  made  a  party, 
and  in  an  action  to  enforce  the  attachment,  and 
sell  the  wheat,  the  chattel  mortgagee  was  not 
made  a  party.  Held,  that  neither  judgment  de- 
termined the  priority  between  the  mortgagee 
and  the  attacliing  creditor. 

[Kd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1280;    Dec.  Dig.  i  707.*] 

2.  Judgment  (§|  660,  713*)— Conolusivenksb 
— Matiebs  Concluded. 

Where,  in  an  action  between  a  chattel 
mortgagee  of  wheat  and  an  attaching  creditor, 
judgment  was  rendered,  giving  the  attaching 
creditor  priority,  the  fact  that  the  owner  of 
the  wheat,  within  less  than  four  months  after 
the  levy  of  the  attachment,  had  been  adjudicat- 
ed a  bankrupt  wUl  not  ctiange  the  conclusive- 
ness of  the  subsequent  judgment  decreeing  pri- 
ority, being  at  most  newly  discovered  evidence 


which  might  entitle  the  mortgagee  to  a  new 
trial 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  U  1063,  1066,  1099,  1171.  1234- 
1237,  1239,  iSil,  1247;  Dec.  Dig.  {§  660,  713.*) 

3.  Judgment  (8  660*)— Conolusivensss. 

In  a  suit  between  a  chattel  mortgagee  of 
wheat  and  an  attaching  creditor,  the  attaching 
creditor  was  adjudicated  to  have  priority.  Pri- 
or to  the  disposition  of  the  suit  the  owner  of 
the  property  was  adjudicated  a  bankrupt.  Held 
that,  although  the  federal  Bankruptcy  Act  July 
1,  1898,  c.  641.  »  67f,  30  Stat  564  (if.  S.  Comp. 
St  1901,  p.  84oO),  providing  that  all  attach- 
ment liens  obtained  within  four  months  prior  to 
the  ffling  of  a  petition  in  bankruptcy  will  be 
deemed  null  and  void,  was  applicable  to  the  lien 
of  the  attaching  creditor,  that  fact  will  not  af- 
fect the  conclusiveness  of  the  adjudication  of 
priority;  it  merely  showing  that  the  judgment 
was  erroneous,  and  not  void. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  1 1171;  Dec.  Dig.  8  660.*] 

4.  Attachment    (|   178*)— Attaching    Offi- 
CEB8— Rights  of  Attaching  Officees. 

The  rights  of  an  attaching  officer  are  meas- 
ured by  the  rights  of  the  attaching  creditor. 

[Ed.  Note.— For  other  cases,  see  Attachment. 
Cent  Dig.  U  628-634;   Dec.  Dig.  {  17&*] 

5.  Appeal  and  Erbob  (8  1043*)  —  Rbvibw — 
Habmless  Erbob. 

Where  an  attaching  creditor  was  adjudged 
to  have  priority  in  the  proceeds  of  attached 
property,  one  having  a  chattel  mortgage  on 
the  same  property  cannot  complain  that  his 
rights  were  prejudiced  by  the  mode  of  the  sale 
of  the  property  and  the  disposition  of  the  pro- 
ceeds where  it  brought  a  fair  price,  and  th<> 
proceeds  amounted  to  less  than  the  claim  of 
the    attaching  creditor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S§  4115-4121;  Dec.  Dig.  $ 
1043.*] 

Department  2.  Appeal  from  Superior 
Court,  Adams  County ;  O.  R.  Holman,  Judge. 

Action  by  the  Holt  Manufacturing  Com- 
pany against  A.  J.  Coss.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Zent,  Powell  &  Redfleld,  of  Spokane,  and 
F.  E.  Allison,  of  Lilnd,  for  appellant  Adams 
k  Naef,  of  Ritzvllle,  for  respondent 

PARKER,  J.  The  plaintiff.  Holt  Manu&c- 
turlng  Ck>mpany,  see)»  recovery  from  the  de- 
fendant, A.  J.  Coss,  sheriff  of  Adams  county, 
for  damages  which  it  claims  resulted  to  It 
from  an  unlawful  sale  by  the  defendant  of 
certain  wheat  and  the  appropriation  of  the 
proceeds  thereof,  upon  which  wheat  the  plain- 
tiff claims  a  superior  lien  by  virtue  of  a 
chattel  mortgage  foreclosure,  and  execution 
issued  thereon.  The  cause  was  submitted  to 
the  superior  court,  without  a  Jury,  upon  an 
agreed  statement  of  facts,  for  decision  upon 
the  merits.  Judgment  was  thereupon  ren- 
dered in  favor  of  the  defendant,  from  which 
the  plaintiff  has  appealed. 

The  controlling  facts  may  be  summarized 
as  follows:  On  November  10,  1910,  Otto 
Schoenrock  executed  and  delivered  to  appel- 
lant a  chattel  mortgage  upon  wheat  to  be 
grown  upon  certain  described  land  during 
the  season  of  1911.    On  September  12,  1911, 
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the  Inland  Trading  Company  commenced  an 
action  In  the  suiterlor  court  for  Adams  coun- 
ty against  Otto  Schoenrock,  and  caused  a 
writ  of  attachment  to  "bo  Issued  therein  and 
delivered  to  respondent,  as  sherUF,  for  exe- 
cution. On  September  IS,  1011,  respondent, 
as  sheriff,  seized  and  took  possession  of  the 
wheat  here  in  controversy,  It  then  being  the 
property  of  Schoenrock,  under  authority  of 
the  writ  of  attachment  This  wheat  was 
grown  in  the  year  1911  upon  land  different 
from  that  described  in  the  chattel  mortgage 
theretofore  given  by  Schoenrock  to  appellant 
On  October  6,  1911,  the  Inland  Trading  Com- 
pany was  awarded  judgment  in  that  action 
against  Otto  Schoenrock  for  the  sum  of  $750, 
and  execution  was  issued  thereon,  requiring 
resiwndent,  as  sheriff,  to  sell  the  wheat  held 
by  him  under  the  attachment  On  the  same 
day  appellant  filed  its  summons  and  com- 
plaint against  Otto  Schoenrock  in  the  superi- 
or court  for  Adams  county,  which  summons 
aDd  complaint  had  theretofore  been  served 
upon  him,  seeking  foreclosure  of  Its  chattel 
mortgage  and  reformation  thereof  so  as  to 
cover  the  wheat  here  In  controversy.  On  the 
same  day  judgment  and  decree  reforming 
and  foreclosing  the  appellant's  mortgage  was 
rendered  against  Otto  Schoenrock  as  prayed 
for,  and  execution  issued  thereon,  requiring 
respondent,  as  sheriff,  to  seize  and  sell  the 
wheat  In  satisfaction  of  the  Judgment  and 
decree  of  foreclosure. 

[1]  The  wheat  involved  in  the  reformation 
and  foreclosure  decree  rendered  in  favor  of 
appellant  was  the  same  wheat  which  had 
been  seized  by  respondent  as  sheriff,  and  then 
held  in  bis  possession  under  the  attachment, 
in  the  action  of  the  Inland  Trading  Company 
against  Schoenrock.    These  two  actions  were 
prosecuted  to  final  Judgment,  entirely  Inde- 
pendent of  each  other.    Respondent  was  not 
a<  party  to  appellant's  reformation  and  fore- 
closure action,  nor  was  appellant  a  party  to 
the  trading    company's   attachment  action. 
There  was  therefore  no  adjudication  in  either 
of  these  actions  as  to  the  superiority  of  the 
respective  liens  of  appellant  and  the  Inland 
Trading  Company  uix>n  the  wheat    Respond- 
ent as  sheriff,  proceeded  to  give  notice  of 
sale  of  the  wheat  under  the  foreclosure  exe- 
cution, and  thereupon,  on  October  16,  1911, 
the  Inland  Trading  Company  commenced  an 
action  in  the  superior  court  for  Adams  coun- 
ty against  respondent,  as  sheriff,  and  appel- 
lant. Holt  Manufacturing  Company,  seeking 
to  enjoin  the  sale  under  the  foreclosure  de- 
cree, and  also  to  have  the  attachment  Judg- 
ment lien  of  the  Inland  Trading  Company  de- 
creed superior  to  the  foreclosure  lien  of  ap- 
liellant    The  sale  was  enjoined  in  that  ac- 
tion penulng  the  court's  decision  upon  the 
qnestion  of  the  superiority  of  the  respective 
liens.    On  November  22,  1911,  Otto  Schoen- 
rock filed  In  the  United  States  District  Court 
(or  the  Eastern  District  of  Washington  his 
petition  in  bankruptcy,  and  was,  on  that  day, 
duly  adjudged  a   bankrupt     On  November 


23,  1911,  the  action  in  the  superior  court  for 
Adams  county,  Involving  the  superiority  of 
the  respective  liens  of  appellant  Holt  Manu- 
facturing Company,  and  the  Inland  Trading 
Company  was  submitted  to  that  court  for 
final  decision  upon  an  agreed  statement  of 
facts.  On  November  27,  1911,  the  court  ren- 
dered its  decision  thereon,  and  decreed  the 
attachment  and  judgment  lien  of  the  Inland 
Trading  Company  to  be  superior  to  the  fore- 
closure lien  of  appellant.  Holt  Manufacturing 
Company.  That  Judgment  has  not  been  ap- 
pealed from  by  the  Holt  Manufacturing  Com- 
pany. The  wheat  remain^  In  the  possession 
of  respondent  as  sheriff.  Some  controversy 
arose  between  respondent  as  sheriff,  and  the 
trustee  In  bankruptcy  as  to  their  respective 
rights  to  the  wheat  This  controversy  was 
settled  between  them  and  the  Inland  Trad- 
ing Company  by  compromise,  resulting  In  re- 
spondent selling  the  wheat  at  private  sale, 
and  distributing  the  proceeds  partly  to  the 
trustee  in  bankruptcy  and  partly  to  the  In- 
land Trading  Company,  after  the  payment  of 
costs  and  certain  other  claims  upon  the 
wheat  This  compromise  and  distribution  of 
proceeds  was  approved  by  the  United  States 
District  Court  In  the  bankruptcy  proceedings. 
The  wheat  was  sold  by  respondent  for  $698, 
which,  It  Is  admitted,  was  its  full  valtte< 
This  amount  was  less  than  the  amount  of  the 
Inland  Trading  Company's  decreed  superior 
attachment  and  Judgment  Uen,  the  amount 
of  which,  as  we  have  noticed,  was  $750.  Be- 
fore the  commencement  of  this  action  appel- 
lant Holt  Manufacturing  Company,  demand- 
ed that  respondent,  as  sheriff,  proceed  with 
the  sale  of  the  wheat  under  its  foreclosure 
judgment  and  decree;  appellant's  claimed 
right  to  have  the  sheriff  so  proceed  being 
rested  upon  the  theory  that  the  bankruptcy 
adjudication  of  Otto  Schoenrock  had  dis- 
solved the  attachment  and  Judgment  lien  ot 
the  Inland  Trading  Company,  and  thus  left 
appellant's  foreclosure  lien  as  the  first  and 
superior  lien. 

[2, 3]  It  seems  plain,  from  the  contentions 
of  counsel  for  appellant,  that,  had  not  Otto 
Schoenrock  been  adjudged  a  bankrupt  on 
November  22,  1911,  which,  we  are  to  remem- 
ber, was  before  the  hearing  and  Judgment 
thereon  of  the  superior  court  for  Adams  coun- 
ty decreeing  the  Inland  Trading  Company's 
Uen  to  be  superior  to  that  of  appellant,  this 
action  would  never  have  been  commenced. 
The  contention  now  is  that  the  Inland  Trad- 
ing Company's  attachment  and  judgment 
lien  was  dissolved  and  rendered  of  no  effect 
by  the  adjudication  of  Otto  Schoenrock'a 
bankruptcy,  and  that  appellant's  foreclosure 
Uen  was  thereby  left  as  the  first  Hen,  su- 
perior even  to  the  rights  of  the  trustee  in 
bankruptcy.  This  contention  Is  rested  entire- 
ly upon  section  67,  subd.  "f,"  of  the  federal 
Bankruptcy  Act  of  1898,  providing:  "That 
all  levies,  judgments,  attachments,  or  other 
Hens,  obtained  through  legal  proceedings 
against  a  person  who  is.  insolvent,  fit"  9^J^^]^ 
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time  within  fonr  months  prior  to  the  filing  of 
a  petition  In  bankruptcy  against  him,  shall 
be  deemed  null  and  void  in  case  he  Is  ad- 
Judged  a  bankrupt.    *    •    »" 

It  seems  to  os  the  complete  answer  to  this 
contention  Is  found  in  the  fact  that  the 
bankruptcy  adjudication  occurred  before  the 
rendering  of  the  judgment  «f  the  superior 
court  In  the  action  brought  therein  to  de- 
termine the  superiority  of  the  respective  Hens 
of  appellant,  Holt  Manufacturing  Company, 
and  the  Inland  Trading  Company.  If  it  be 
true  that  the  bankruptcy  adjudication,  in 
the  light  of  the  pr6 visions  of  the  bankruptcy 
act  above  quoted  and  the  facts  disclosed  by 
this  record,  would  render  appellant's  fore- 
closure lien  superior  to  the  Inland  Trading 
Company's  attachment  and  judgment  lien, 
such  fkct  only  argues  that  there  was  not 
brought  before  the  superior  court  the  fact 
of  the  bankruptcy  adjudication,  or  that  the 
superior  court  erroneously  decided  that  the 
attachment  and  Judgment  lien  of  the  Inland 
Trading  Company  was  superior  to  that  of 
appellant,  Holt  Manufacturing  Company. 
That  judgment  not  being  appealed  from,  it 
is  necessarily  final  as  to  the  superiority  of 
the  Inland  Trading  Company's  lien,  in  so 
far  as  that  question  could  be  affected  by 
facts  in  eaiistence  at  the  time  of  the  rendition 
of  that  judgment.  The  argument  here  ad- 
vanced does  not  go  to  the  validity  of  that 
Judgment;  indeed,  we  do  not  understand  that 
connsel  question  it  in  any  respect 

It  is  suggested  that,  the  bankruptcy  ad- 
judication occurring  but  shortly  before  the 
submission  of  the  question  of  the  superiority 
of  the  respective  liens  of  appellant  and  the 
Inland  Trading  Company,  counsel  did  not 
know  of  the  existence  of  such  adjudication 
and  therefore  had  no  opportunity  to  bring 
the  fact  to  the  attention  of  the  superior 
court  We  have  no  facts  here  showing  what 
counsel's  knowledge  was  as  to  that  fact; 
but  assuming  that  they  had  no  such  knowl- 
edge, such  fact  would  only  argue  that  appel- 
lant. Holt  Manufacturing  Company,  might 
be  entitled  to  a  new  bearing  upon  the  ground 
of  newly  discovered  evidence  and  surprise 
which  prevented  it  from  obtaining  the  judg- 
ment it  may  have  been  entitled  to  in  the  su- 
perior court 

We  have,  then,  a  Judgment  of  the  superior 
court  upon  the  very  question  here  presented, 
which  has  not  been  appealed  from  nor  sought 
to  be  revised  in  any  manner,  and  no  new 
fact  coming  into  existence  since  the  render- 
ing of  that  judgi&ent,  which  is  material  to 
the  controversy,  to  wit  the  question  of  the 
superiority  of  the  respective  liens  of  appel- 
lant and  the  Inland  Trading  Company.  It 
is  strenuously  Insisted  that  there  Is  not  here 
presented  the  same  question  as  was  in  the 
former  case  before  the  superior  court  of 
Adams  county.  We  are  unable  to  see  that 
such  is  the  fact  The  real  question  there 
involved  was  the  superiority  of  these  respec- 


tive liens.  That  Is,  In  Its  final  analysis,  the 
exact  and  only  question  here,  as  it  was  there, 
involved.  Counsel  for  appellant  rest  their 
whole  case  here  upon  the  theory  that  appel- 
lant's foreclosure  lien  is  superior  to  the 
attachment  and  judgment  lien  of  the  Inland 
Trading  Company,  and  they  seek  to  so  show 
by  evidence  of  facts,  to  wit  the  bankruptcy 
adjudication  which  was  in  existence,  and 
might  have  been  brought' to  the  attention  of 
the  superior  coart  in  the  prior  action,  where 
the  question  of  superiority  of  the  respective 
liens  was  involved.  Counsel  invoked  the  rule 
as  stated  in  23  Cyc.  1290,  as  follows:  'TChe 
estoppel  of  a  judgment  extends  only  to  the 
facts  In  issue  as  they  existed  at  the  time 
the  Judgment  was  rendered,  and  does  not 
prevent  a  re-examinatlon  of  the  same  ques- 
tions between  the  same  parties  where  in  the 
interval  the  facts  have  changed,  or  new  facts 
have  occurred  which  may  alter  the  legal 
rights  or  relations  of  the  litigants." 

The  trouble  with  counsel's  contention  is 
that  the  rule  is  not  applicable  here,  because 
the  claimed  new  fact  relied  apon  in  support 
of  appellant's  foreclosure  lien,  to  wit  tbe 
bankruptcy  adjudication  of  Schoenrodc,  is 
not  a  new  or  additional  fact  coming  Into  ex- 
istence after  the  rendition  of  the  judgment 
of  the  superior  court  but  is  a  fact  which 
was  then  in  existence.  To  be  now  influenced 
by  that  fact  in  this  case  would  be  but  to  re- 
try what  was  already  tried  by  the  superior 
court,  upon  evidence  which  was  then  in  ex- 
istence, and  which  was  admissible  upon  that 
trial.  In  23  Cyc  1291,  immediately  following 
the  statement  of  the  rule  Invoked  by  counsel 
for  appellant  we  read:  "Bnt  if  a  point  or 
question  was  In  issue  and  adjudicated  in  a 
former  suit  a  party  bound  by  the  Judg- 
ment cannot  escape  the  estoppel  by  produc- 
ing at  a  second  trial  new  arguments  or  ad- 
ditional or  different  evidence  in  support  of 
the  proposition  which  was  decided  adversely 
to  him." 

On  tbe  question  of  identity  of  issues,  or 
causes  of  action,  where  a  controversy  is 
claimed  to  have  been  rendered  res  adjudlcata 
by  a  former  Judgment  in  2  Black  on  Judg- 
ments (2d  Ed.)  I  726,  it  is  said:  "For  the 
purpose  of  ascertaining  the  identity  of  the 
causes  of  action,  the  authorities  generally 
agree  in  accepting  the  following  test  as  suf- 
ficient: Would  the  same  evidence  support 
and  establish  both  the  present  and  the  for- 
mer cause  of  action?  If  so,  the  former  re- 
covery is  a  bar;  if  otherwise,  it  does  not 
stand  tn  the  way  of  the  second  action." 

[4]  We  are  of  the  opinion  that  the  ques- 
tion here  involved  has  been  finally  deter- 
mined against  appellant  by  the  former  judg- 
ment of  the  superior  court  for  Adams  coxinty. 
Whether  that  Judgment  was  erroneously  ren- 
dered, or  whether  it  could  have  been  reform- 
ed because  of  mistake  or  newly  discovered 
evidence,  is  wholly  foreign  to  the  problem 
here  for  solution.    Of  cour8e,^iespondent  In 
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this  case  stands  in  the  shoes  of  the  Inland 
Trading  Ck>mpany  so  far  aa  appellant's  rights 
are  concerned. 

[(]  Some  contention  la  made  that  appel- 
lant's rights  were  prejudiced  by  the  private 
sale  of  the  wheat  by  respondent,  and  the 
disposition  of  the  proceeds  thereof  by  him. 
In  view  of  the  fact  that  the  Inland  Trading 
Company's  attachment  and  judgment  lien 
amounted  to  $750,  and  that  the  admitted  val- 
ue of  the  wheat  which  was  sold  by  respond- 
ent was  only  $698,  appellant  could,  in  no 
event,  have  been  prejudiced,  whatever  dispo- 
sition of  the  proceeds  may  have  been  made 
by  respondent  at  the  instance  of  the  Inland 
Trading  Company.  The  Inland  Trading 
Company's  superior  lien  being  greater  in 
amount  than  the  value  of  the  wheat,  appel- 
lant could,  in  no  event,  have  received  any  of 
the  proceeds  of  its  sale.  Munroe  v.  Sedro 
Lumber  &  Shingle  Co.,  16  Wash.  694,  48 
Pac.  40S. 

It  might  well  be  argued  that  only  the  trus- 
tee in  bankruptcy,  as  the  representative  of 
the  general  creditors  of  the  bankrupt,  would 
bave  the  right  to  insist  upon  the  dissolution 
of  the  attachment  and  judgment  Uen  of  the 
Inland  Trading  Company,  and  that  it  was 
only  for  their  t>eneflt  that  subdivision  "f 
of  section  67  of  the  federal  Bankruptcy  Law, 
above  quoted,  was  enacted.  This  interesting 
inquiry,  however,  we  need  not  pursue,  in 
view  of  our  conclusions  as  to  the  finality  of 
the  judgment  of  the  superior  court  fof 
Adams  county,  holding  the  Inland  Trading 
Company's  Uen  to  be  superior  to  that  of  ap- 
pellant We  conclude  that  the  judgment  of 
the  learned  trial  court  must  be  affirmed. 

It  is  90  ordered. 

CROW,  C.  J.,  and  PUI/LBRTON,  MOR- 
BIS,  and  MOUNT,  JJ.,  concur. 


BAIRD  V.  NORTHERN  PAC.  RT.  CO. 
(Supreme  Court  of  Washington.    Feb.  6,  1914.) 

1.  Railboads  (J  282*)— iNJiTKiES  TO  Licensee 
—Jury  Question— Neoligence. 

In  an  action  for  injuries  sustained  by  being 
jerked  from  an  engine  pilot  by  its  sudden  start- 
ing:, when  plaintiff  was  alighting  after  riding 
home  from  work  on  a  gravel  train,  evidence 
held  to  make  the  question  of  negligence  one  for 
the  jury. 

rEd.  Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  U  910-923;    Dec  Dig.  §  282.»] 

2.  Railsoaus  (§  282*)— Injtbies  to  Licensee 
—Actions— JuBT  Qxtestion— CoNTsiBtrroBT 
Neouoence. 

In  an  action  for  injuries  to  a  railroad  em- 
ployi  sustained  by  being  jerked  from  an  engine 
pilot  by  its  sudden  starting,  when  plaintiff  was 
alighting  after  riding  home  from  work  on  a  gravel 
train,  evidence  held  to  make  the  question  of 
contributory  negligence  one  for  the  jury. 

[Ed.  Note. — For  other  cases,   see   Railroads, 
Cent.  Dig.  H  910-823 ;    Dec.  Dig.  {  282.*] 

3.  Raii,boads  (S  282*)— iMJintiEs  to  Licensee 
— Allboations  of  Complaint. 

The  complaint,  in  an  action  for  injuries, 
alleged  that  defendant  railroad  company  oper- 


ated a  gravel  train  on  that  part  of  its  trans- 
continental railroad  system  located  at  C,  and 
that  the  employ^  working  in  tixe  gravel  pit 
and  on  the  work  train,  who  lived  in  C.,  usually 
rode,  by  permission,  out  to  the  pit  and  back 
from  work  on  the  locomotive,  ana  that  on  the 
evening  on  which  plaintiff  was  injured,  wliile 
he  and  other  employes  were  returning  from  the 
pit,  the  engine  was  slowed  down  to  allow  them 
to  get  off,  and  that,  as  plaintiff  was  about  to 
step  off,  the  engineer  started  the  engine  for- 
ward with  a  sudden  jerk,  causing  plaintiff  to 
fall  and  injure  his  arm,  and  also  alleged  as 
negligence  that  defendant  failed  to  provide  a 
proper  conveyance,  and  that  plaintiff  was  com- 
pelled to  ride  on  the  engine  pilot,  and,  after 
the  engine  had  slowed  down  to  permit  him  to 
alight,  the  engineer  negligently  started  the  en- 
gine with  a  jerk  before  plaintiff  could  alight, 
and  with  such  force  as  to  throw  him  off  the  en- 
gine. Beld,  that  the  complaint  sufficiently  al- 
leged a  cause  of  action  for  damages  at  common 
law,  irrespective  of  whether  it  alleged  a  cause 
of  action  under  the  federal  Employers'  Lia- 
bility Act  (Act  AprU  22.  1908.  c.  149,  35  Stat 
65  [tr.  8.  Comp.  St.  Supp.  1911,  p.  1322]). 

[Ejd.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  S§  910-923;    Dec.  big.  S  282.*] 

4.  Railroads  ({  282*)— Injuby  to  Licensee- 
Vabiance. 

Where  the  complaint,  in  an  action  against 
a  railroad  company  for  injuries  to  an  employ^ 
in  alighting  from  a  locomotive  when  riding  home 
after  work,  sufficiently  alleged  a  cause  of  action 
at  common  law,  proof  admissible  thereunder 
should  not  be  excluded  on  the  ground  of  vari- 
ance, because  the  complaint  also  alleged  that 
plaintiff  was  engaged  in  interstate  commerce  at 
the  time  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  RaUroads, 
Cent  Dig.  fi  910-923;    Dec  Dig.  i  282.*] 

5.  Railboasb  ({  282*)— Injitby  to  Licensee— 
Vakiance. 

Where  the  complaint  in  an  action  for  in- 
juries to  a  railroad  employ^  when  alighting 
from  an  engine  while  riding  home  from  work 
after  hours,  alleged  the  facts  showing  a  com- 
mon-law action  for  -  negligent  Injuries  to  a  li- 
censee, the  fact  that  the  complaint  also  alleged 
the  conciusion  that  plaintiff  was  then  in  defend- 
ant's employment,  when  the  evidence  showed 
the  contrary,  was  not  a  fatal  variance. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  »  910-^23;   Dec  Dig.  {  282.*] 

6.  Master  and  Sbbvant  (t  88*)— Existence 
OF  Relation. 

Where  a  gravel  pit  employ^  of  a  railroad 
company,  when  injured  while  alighting  from 
an  engine,  was  riding  home  from  work  at  the 
gravel  pit,  and  had  then  ceased  his  labors  and 
was  no  longer  under  the  control  of  the  railroad 
company,  the  relation  of  master  and  servant 
did  not  exist,  though  he  was  permitted  to  ride 
home  on  the  engine. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |§  144-151;  Dec.  Dig.  { 
88.*] 

7.  Railroads  (i  282*)— Injuries  to  Licensee 
— Aduission  of  Evidence. 

In  an  action  for  injuries  to  a  railroad 
gravel  pit  employs  while  riding  home  on  the 
engine  as  a  licensee  after  work  hours,  evidence 
as  to  the  company's  rules,  prescribing  the  du- 
ties of  work  train  conductors  for  the  safety 
of  employes,  was  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S§  910-923 ;    Dec.  Dig.  t  282.*] 

8.  Appeal  and   Ebbob  (S  1053*)— Habmless 
EiBBOB- Admission  of  Evidence. 

In  an  action  for  injuries  to  a  railroad 
gravel  pit  employ^  by  the  sudden  starting  of 
an  engine  while  he  was  alighting  from  the  pilot. 
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when  riding  home  from  work,  the  court  instruct- 
ed that  defendant  owed  plaintiff  no  duty  to 
transport  him  to  his  home,  and  if  he  was  rid- 
ing at  the  time  on  the  pilot  by  defendant's 
consent  or  invitation,  or  was  only  a  licensee 
and  assumed  all  of  the  risks  incident  to  rid- 
ing thereon,  defendant  would  only  be  liable  for 
his  injuries  if  its  emploj[£8  were  guilty  of  some 
positive  negligence  causing  the  injury.  Held, 
in  view  of  the  instructions,  that  error  in  admit- 
ting evidence  of  defendant's  rules,  prescribing 
the  duties  of  work  train  conductors  for  the 
safety  of  employ^  on  work  trains,  was  harmless 
to  defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  i|  4178-4184;  Dec.  Dig.  { 
1063.*] 

9.  Dauaoks  (i  132*)  —  Pkbsonal  Injttbibs  — 

Excessive  Recovebt. 

A  recovery  of  $4,000,  in  an  action  for  neg- 
ligent personal  injuries,  while  lar^e,  cannot 
be  said  to  show  passion  or  prejudice,  where 
plaintifTs  wrist  was  so  broken  as  to  permanent- 
ly deprive  it  of  a  quarter  of  its  normal  move- 
ment in  one  direction  and  nearly  a  third  in 
anoUier,  and  he  was  out  of  work  for  four  months 
and  is  still  unable  to  do  heavy  work  and  his 
arm  aches  continually  in  cold  weather. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |S  372-385,  396;  Dec  Dig.  {  132.*] 

Department  1.  Appeal  from  Superior 
Court,  Lewis  County;  Edward  H.  Wrlgbt, 
Judge. 

Action  by  J.  A.  Balrd  against  the  Nortbeni 
Padflc  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Geo.  T.  Beld,  J.  W.  Qulclc,  and  L.  B.  da 
Ponte,  all  of  Tacoma,  for  appellant  Govner 
Teats,  Leo  Teats,  and  Balpb  Teats,  all  of 
Tacoma,  for  respondent 

ELLIS,  J.  Action  to  recover  damages  for 
personal  Injuries.  Tbe  complaint  alleges  La 
substance  that  tbe  defendant  Is  and  was,  at 
all  times  mentioned,  a  corporation  organized 
under  the  laws  of  tbe  state  of  Wisconsin, 
owning  and  operating  a  transcontinental  rail- 
way through  tbe  county  of  Lewis,  wltb  a 
junction  point  at  Centralia;  that  "on  May 
25,  1912,  and  for  a  long  time  prior  thereto, 
tbe  said  defendant  operated  a  work  train 
bauling  gravel  and  material  in  tbe  construc- 
tion and  repair  of  tliat  part  of  its  transcon- 
tinental system  located  at  Centralia;  that 
the  said  work  train  was  under  tbe  care  and 
charge  of  a  conductor,  and  upon  wblcb  work 
train  many  men  were  employed  in  tbe  work 
of  constructing  and  repairing  said  defend- 
ant's tracks  and  yards  used  by  said  defend- 
ant in  its  interstate  commerce  at  Centralia." 
It  is  further  alleged  tbat  tbe  defendant  ob- 
tained gravel  and  dirt  used  in  the  construc- 
tion and  repair  of  its  tracks  and  yards  from 
u  gravel  pit  north  of  Centralia ;  tbat  the  em- 
ployes working  in  tbe  gravel  pit  and  on  the 
work  train  who  lived  in  Centralia  usually 
rode  out  to  tbe  pit  in  tbe  morning  and  back 
in  tbe  evening  on  tbe  locomotive;  tbat  on 
tbe  evening  of  May  25tb,  while  the  plaintiff 
and  other  workmen  were  returning  from  tbe 
gravel  pit,  so  riding,  the  locomotive  was  slow- 


ed down  at  a  point  in  tbe  city  of  Centralia 
about  half  a  mile  north  of  tbe  depot  for  tbe 
purpose  of  allowing  them  to  get  off  and  go 
to  tbeir  homes  near  by;  and  that,  just  as 
the  plaintiff  was  about  to  step  off,  tbe  en- 
gineer started  tbe  engine  forward  with  a 
jerk  which  threw  tbe  plaintiff  off,  causing 
him  to  fall  upon  his  arm,  breaking  one  of  tbe 
bones  in  tbe  wrist,  and  inflicting  permanent 
injury.  As  grounds  of  negligence,  it  is  al- 
leged tbat  tbe  defendant  carelessly  and  neg- 
ligently failed  to  provide  a  proper  conv^- 
ance;  tbat  plaintiff  was  compelled  to  ride 
upon  the  pilot  of  tbe  engine ;  and  that,  after 
tbe  engine  bad  slowed  down  for  the  purpose 
of  permitting  blm  to  alight  therefrom,  tbe 
engineer  negligently  started  tbe  engine  for- 
ward with  a  jerk,  before  tbe  plaintiff  bad 
time  to  alight,  witb  such  force  as  to  throw 
tbe  plaintiff  out  of  bis  balance,  causing  him 
to  plunge  forward,  off  of  tbe  engine,  strik- 
ing upon  bis  left  arm,  breaking  it  at  the 
wrist  Tbe  answer  denied  the  allegations  of 
negligence,  denied  that  tbe  plaintUTs  work 
bad  any  connection  witb  interstate  commerce, 
denied  tbe  nature  and  extent  of  the  Injuries, 
and  pleaded,  as  affirmative  defenses,  con- 
tributory negligence,  assumption  of  risk,  and 
injury  by  negligence  of  a  fellow  servant  The 
reply  traversed  these  affirmative  matters. 

Tbe  evidence  showed  tbat  tbe  plaintiff  be- 
gan work  for  the  defendant  in  January,  1912 ; 
that  be  first  worked  in  clearing  ground  for 
a  new  roundhouse  in  Centralia  and  assisted 
In  plowing  tbe  ground  and  afterwards  work- 
ed as  cable  man  on  the  work  train,  hauling 
gravel  from  tbe  gravel  pit  about  a  mile  and 
a  half  north  of  Centralia  to  the  yards  at  Cen- 
tralia, where  it  was  unloaded.  The  cars 
were  unloaded  by  means  of  a  plow  or  scrap- 
er drawn  forward  by  a  cable  passing  around 
a  drum  and  operated  by  a  Ledgerwood  engine, 
thus  shoving  the  gravel  off  through  tbe  side 
doors  of  tbe  cars.  Tbe  plaintiff's  duties  as 
cable  man  were  to  open  tbe  doors  and  attach 
tbe  cable  to  tbe  plow.  Tbe  plaintiff  and  near- 
ly all  of  tbe  men  working  on  the  gravel  train 
and  in  tbe  pit  lived  in  Centralia;  he  and 
some  of  tbe  others  about  half  a  mile  north 
of  tbe  depot,  and  between  the  depot  and  the 
gravel  pit  When  plaintiff  first  began  work 
as  cable  man,  tbe  cars  were  left  at  tbe  pit  at 
night,  and  tbe  engine,  witb  the  caboose  at- 
tached, was  brought  in  and  left  at  tbe  de- 
pot, and  taken  back  again  tbe  following  morn- 
ing. The  men  would  ride  back  and  forth  in 
tbe  caboose.  After  a  time  tbe  use  of  the  ca- 
boose, for  some  unexplained  reason,  was  dis- 
continued, and  those  of  the  men  who  so  de- 
sired were  permitted  to  ride  back  and  forth 
on  the  engine.  The  men  who  worked  over- 
time or  who  failed  to  get  on  tbe  engine  would 
walk  to  th^r  homes.  There  was  no  evidence 
of  any  contract  or  agreement  on  tbe  defend- 
ant's part  to  carry  any  of  the  men  from 
their  homes  to  tbe  pit,  or  from  the  pit  to 
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tbdr  bomea  The  most  that  the  evidence 
showed  in  tbls  particular  was  a  permission  to 
those  wbo  could  be  so  accommodated  to  ride 
to  and  from  their  work  on  the  engine.  The 
accident  hapt)ened  about  15  or  20  minutes 
after  6  o'clock,  and  after  the  men  had  com- 
pleted their  day's  work  and  were  returning 
home  on  the  engine.  The  evidence  showed 
that  In  the  morning,  a  few  minutes  before  7 
o'clock,  when  the  engine  was  going  out  to  the 
pit,  it  would  slow  down  and  sometimes  stop 
abont  half  a  mile  north  of  the  depot  to  allow 
the  plaintiff  and  other  men  living  in  that  vi- 
cinity to  get  on,  and  in  the  evening,  when  re- 
toming,  the  engine  would  slow  down  and 
sometimes  stop  at  this  same  place  so  that  the 
plaintiff  and  the  others  who  lived  near  could 
get  off;  that  when  6  o'clock,  the  quitting 
time,  came,  the  men  at  the  pit  who  were 
ready  to  come  in  would  get  on  the  engine  any 
place  they  conld,  and  those  who  were  not 
reedy  would  walk  in ;  that  on  the  evening  of 
the  accident  the  engine  backed  into  Gentralia 
from  the  pit ;  that  the  plaintiff  stood  upon  a 
board  which  was  extended  across  the  front 
of  the  oogine,  above  the  pilot,  a  number  of 
other  men  standing  on  the  pUot;  that  all 
remained  in  this  position  until  the  engine 
slowed  down  at  the  place  where  the  plaintiff 
and  some  of  the  others  were  to  get  off ;  that 
he  stepped  down  onto  the  pilot,  and  was  in 
the  act  of  stepi)ing  off  when  the  fireman,  who 
had  just  stepped  off,  said  to  the  engineer, 
"Let  her  go,"  and,  as  the  plaintiff  testified :  "I 
was  Just  in  the  act  of  getting  off,  when  they 
jeiked  the  engine  right  square  from  under 
me,  right  sqtiare  from  under  my  feet,  throw- 
ing me  out,  and  in  falling  I  broke  my  arm." 
And  again :  "It  seemed  as  though  they  threw 
the  thing  wide  open  and  jerked  the  tiling 
right  square  from  under  me;  that  is  the 
way  It  appeared  to  me."  All  of  the  evidence 
fairly  sustained  this  version  of  the  occur- 
rence. As  to  what  was  being  done  with  the 
gravel,  there  was  no  evidence  further  than 
that  it  was  used  for  making  a  fill  at  Central- 
la.  There  was  no  evidence  that  the  men  at 
the  gravel  pit  were  employed  in  any  matter 
connected  with  interstate  commerce,  or  that 
the  fill  for  which  the  gravel  was  used  was 
In  aid  of  the  defendant's  interstate  business. 
The  plaintiff,  over  objection,  was  permitted 
to  Introduce  in  evidence  defendant's  rule  No. 
171  as  to  the  duties  of  work  train  conductors, 
as  follows:  "171.  Look  after  safety  of  em- 
ployte  engaged  with  train;  examine  grain 
doors  and  fastenings  attached  to  cars,  and 
see  that  they  are  in  such  condition  that  em- 
ployes while  working  on  or  about  the  train 
are  not  exposed  to  risk  or  Injury ;  report  re- 
specting work  on  which  engaged  to  the  ofilcer 
in  charge  of  such  work,  and  telegraph  the 
superintendent  at  the  Close  of  each  day's 
vork  report  of  work  done,  causes  of  delays, 
vork  to  be  done  the  following  day,  and  work- 
ing limits  required." 
At  the  close  of  the  plaintifTs  evidence^ 


the  defendant  moved  for  a  nonsuit  On  the 
ground  of  insufficiency  of  evidence,  and  that 
the  evidence  affirmalively  showed  that  the 
plaintiff,  at  the  time  of  the  injury,  was  not 
under,  or  acting  within,  the  provisions  of 
the  employers'  liability  act.  The  motion  was 
denied.  The  defendant  introduced  no  evi- 
dence, but  then  moved  for  a  directed  ver- 
dict After  argument,  the  court  said:  "I 
am  of  the  opinion  that  the  evidence  is  not 
sufficient  to  warrant  a  recovery  under  the 
federal  employers'  liability  act  The  plaid- 
tiff  at  the  time  of  his  injury  was  not  engaged 
in  any  act  of  interstate  commerce.  I  will 
take  the  matter  under  advisement  until 
morning."  The  following  morning,  the  court 
overruled  the  motion  for  a  directed  verdict 
and  instructed  the  jury  on  the  theory  that 
the  relation  of  master  and  servant  did  not 
exist  at  the  time  of  the  accident  but  that 
if  the  plaintiff  was  riding  upon  the  engine 
by  invitation  or  direction,  or  with  the  con- 
sent of  those  in  charge  of  the  train,  or  in 
pursuance  of  a  custom  acquiesced  in  by  the 
defendant  or  if  those  in  charge  of  the  train 
knew  of  his  presence  on  the  engine,  he  would 
be  a  licensee,  and  that  defendant  owed  him 
the  duty  of  reasonable  care,  though  not 
the  high  degree  of  care  due  to  a  passenger 
for  hire.  The  cause  was  submitted  to  the 
jury  upon  these  instructions,  so  far  as  the 
record  shows,  without  argument  of  counsel. 
The  jury  returned  a  verdict  for  the  plaintiff 
for  $4,000.  The  defendant  moved  for  judg- 
ment notwithstanding  the  verdict  and,  in 
the  alternative,  for  a  new  trlaL  Both  of 
these  motions  were  overruled.  Judgment 
was  entered,  and  defendant  appealed,  assign- 
ing as  error  the  overruling  of  the  motions 
for  an  instructed  verdict  for  judgment  not- 
withstanding the  verdict  and  for  a  new 
trial,  the  admission  in  evidence  of  rule  No. 
171,  the  giving  of  certain  instructious  by 
the  court  and  the  refusal  to  give  a  requested 
instruction. 

On  these  assignments,  the  appellant  bases 
four  contentions:  (1)  That  the  respondent 
having  brought  his  action  by  a  complaint 
containing  allegations  appropriate  to  an  ac- 
tion under  the  federal  employers'  liability 
act  could  not  recover  upon  evidence  showing 
a  liability,  if  any,  as  at  common  law;  (2) 
that  in  any  event  the  defense  of  negligence 
of  a  fellow  servant  was  improperly  eliminat- 
ed by  the  court's  instructions;  (3)  that  the 
admission  in  evidence  of  rule  No.  171  was 
fatal  error;  (4)  that  a  new  trial  should 
have  been  granted  because  of  excessive  ver- 
dict 

[1,2]  1.  It  is  manifest  that  if  an  action 
as  at  common  law  was  properly  presented  by 
the  pleadings,  it  was  sustained  by  sufficient 
evidence  to  go  to  the  jury  both  on  the  que.s- 
tlon  of  the  appellant's  negligence  and  that 
of  the  contributory  negligence  of  the  re- 
spondent. This  can  hardly  be  seriously  ques- 
tioned under  the  evidence,  the  full  purport 
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ct  whlcb  we  hare  set  out  In  oar  statement 
of  the  case.  The  appellant's  clilef  conten- 
tion Is  that  the  case  was  not  one  properly 
triable  as  at  common  law,  the  argument  be- 
ing that  the  respondent,  haying  brought  bis 
action  alleging  that  the  appellant  Is  a  trans- 
continental railroad,  and  that  the  work  In 
which  the  respondent  was  engaged  was  the 
repair  of  a  part  of  the  appellant's  transcon- 
tinental system,  used  in  interstate  commerce, 
evinced  an  Intention  to  bring  the  action  un- 
d'er  the  federal  act,  and  that,  when  the  evi- 
dence failed  to  sustain  a  cause  of  action 
under  that  act,  the  action  should  have  been 
dismissed ;  that  in  an  action  brought,  under 
the  federal  statute,  by  an  Injured  employe 
engaged  In  Interstate  commerce,  the  statute 
limits  the  character  of  the  defense  that  can 
be  made  by  the  carrier,  prohibits  the  re- 
moval of  the  cause  to  the  federal  court,  and 
provides  a  period  of  limitation  beyond  which 
such  action  cannot  be  brought,  In  all  of 
which  It  differs  from  the  state  or  common 
law;  that,  by  treating  the  complaint  as  one 
at  common  law,  the  court  circumvented  the 
law  permitting  a  nonresident  defendant  the 
right  of  removal  to  the  federal  court,  since,  in 
any  case,  a  plalntlS  might  falsely  allege  that 
the  carrier  was  engaged  In  Interstate  com- 
merce, and  that  the  employ^,  when  Injured, 
was  employed  in  such  commerce,  and  thereby 
prevent  a  removal,  while  proving  a  cause  of 
action  based  solely  upon  the  common  law. 
[3]  The  argument  further  seems  to  assume 
that  the  complaint,  eliminating  all  reference 
to  interstate  commerce,  did  not  state  a  cause 
of  action  as  at  common  law.  A  reading  of 
the  complaint  convinces  us  that  this  posi- 
tion Is  untenable.  Moreover,  the  appellant 
construed  the  complaint  as  one  at  common 
law,  as  is  evidenced  by  its  answer,  which 
pleads  every  defense  available  at  common 
law,  and  some  defenses  not  available  un- 
der the  federal  statute.  If  the  appellant 
had  desired  to  remove  this  cause  to  the 
federal  court,  the  same  construction  which 
it  put  upon  the  complaint  by  Its  answer 
would  have  enabled  it  to  procure  such  a 
removal.  If  the  appellant  had  desired  a  re- 
moval, it  would  have  been  an  easy  matter  to 
compel  the  respondent  to  elect  whether  he 
would  prosecute  bis  action  as  one  at  common 
law  or  one  under  the  federal  act.  Such  an 
election  would,  of  course,  have  been  binding 
as  fixing  the  law  of  the  case.  There  may  be 
doubt  as  to  the  sufficiency  of  the  complaint 
to  state  a  cause  of  action  under  the  federal 
Uability  act  (Act  April  22,  1908,  c.  149,  36 
Stat  65  [U.  S.  Comp.  St.  Supp.  1911,  p. 
1322]).  We  have  no  doubt  of  Its  sufficiency 
under  the  common  law.  In  view  of  the  state 
of  the  pleadings  and  the  construction  put  up- 
on the  complaint  by  the  appellant's  answer, 
and  In  view  of  the  evidence  sustaining  the 
complaint  so  construed,  we  would  deem  it 
hardly  necessary,  but  for  the  fact  that  the 
question  U  a  new  one  In  this  state,  to  dis- 


cuss the  authorities  cited  by  appellant  as 
sustaining  the  claim  that  there  was  sudi  a 
departure  In  the  cause  of  action  submitted 
to  the  Jury  from  the  cause  of  action  plead- 
ed as  to  entitle  the  appellant  to  a  reversaL 

[4]  There  is  no  decision,  so  far  as  we  tire 
advised,  which  holds  that,  where  a  com- 
plaint states  facts  sufficient  to  show  a  lia- 
bility at  common  law,  proof  admissible  there- 
under should  be  excluded  on  the  ground  of 
variance  merely  because  the  complaint  al- 
so alleges  that  the  railroad  company  was 
engaged  in  Interstate  commerce,  and  that 
the  Injured  person  was,  at  the  time  of  the 
Injury,  engaged  in  work  in  aid  of  such  com- 
merce. 

In  Kelly's  Administratrix  v.  Chesapeake  O. 
Ry.  Co.  (D.  C.)  201  Fed.  602,  the  action  was 
against  a  railroad  company  and  a  person  al- 
leged to  be  Its  master  mechanic,  declaring 
against  the  former  under  the  employers'  lia- 
bility act  and  against  the  latter  under  the 
Kentucky  statute  for  wrongful  death.  The 
action  was  brought  in  the  state  court  and 
removed  to  the  federal  court.  The  opinion 
was  upon  a  motion  to  remand  and  of  course 
was  based  upon  the  pleadings,  not  upon  evi- 
dence. The  8ourt  held  that,  if  the  action 
had  been  based  solely  upon  the  employers' 
liability  act.  It  would  not  have  been  rMUov- 
able.  It  also  held  that,  under  the  pleadings, 
the  action  as  against  the  alleged  master  me- 
chanic was  not  genuine,  but  fraudulent,  and 
that  the  case  was  therefore  the  same  as  if 
no  cause  of  action  had  been  alleged  against 
him,  but  an  action  solely  against  the  corpo- 
rate defendant.  The  cause  was  therefore 
not  removable  and  was  remanded.  No  claim 
was  either  made  or  passed  upon  that  the 
complaint  stated  any  cause  of  action  as  to 
either  defendant  at  common  law.  The  case 
has  no  application  to  the  complaint  before  us. 

In  St  Louis,  San  Francisco  &  T.  Ry.  Co. 
T.  Seale,  229  U.  S.  166,  33  Sup.  Ct  651,  67 
li.  Ed.  1129,  the  action  was  brought  by  the 
widow  and  parents  of  the  decedent  under 
the  Texas  statute,  for  wrongful  death.  The 
case  pleaded  did  not  state  a  cause  of  action 
under  the  federal  act  because  two  of  the 
plaintiffs,  the  mother  and  father,  wore  not 
beneficiaries,  under  the  act,  which  is  required 
to  be  brought  through  the  decedent's  per- 
sonal representative.  The  complaint  stated 
a  cause  of  action  only  under  the  state  stat- 
ute. The  facts  proved  showed  that  the  de- 
ceased was  employed  in  Interstate  commerce, 
and  that  the  liability,  if  any,  was  under  the 
federal  employers'  liability  act  The  court 
holding  that  the  federal  act  where  applicable 
to  the  facts  proved,  superseded  the  state  stat- 
ute, and,  after  pointing  out  that  "the  cause 
of  action  sought  to  be  enforced  was  not  recog- 
nized at  common  law,"  used  the  following 
language:  "When  the  evidence  was  adduced 
it  developed  that  the  real  case  was  not  con- 
trolled by  the  state  statute,  but  by  the  fed- 
eral statute.    In  short,  the  case  pleaded  was 
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not  proved,  and  the  case  proved  was  not 
pleaded.  In  that  situation  the  defendant  In- 
terposed the  objection,  grounded  on  the  fed- 
eral statute,  that  the  plaintiffs  were  not  en- 
titled to  recover  on  the  case  proved."  There 
was  a  clear  departure  In  the  facts  proved 
from  the  facts  pleaded,  and,  as  said  in  some 
of  the  cases,  "a  departure  from  law  to  law." 
The  cause  was  remanded  without  prejudice 
to  the  representatives  of  the  deceased  to 
proceed  under  the  federal  act  Obviously  the 
decision  has  no  application  either  to  the 
pleadings  or  to  the  facts  here.  In  this  case 
snfflclenti  facts  were  pleaded  to  state  a  cause 
of  action  at  common  law.  The  evidence  de- 
veloped a  case  at  common  Iaw|  but  none 
under  the  federal  act.  Viewing  the  action 
as  onetat  common  law,  there  was  no  departure 
trom  the  facts  pleaded  in  the  facts  proved; 
hence  no  departure  from  law  to  law. 

In  St  Louis,  Iron  Mountain  &  Southern 
By.  C!o.  V.  McWhirter,  229  U.  S.  265,  33 
Sup.  Gt.  858,  57  l>.  Ed.  U79,  the  action,  as 
the  court  held,  was  "in  express  terms  ex- 
clusively based  upon"  the  federal  hours  of 
service  act  of  1907,  and  the  federal  employ- 
ers' liability  act  of  1908,  and  "no  nonfederal 
ground  was  either  presented  below  or  passed 
upon."  The  Supreme  Court  therefore,  of 
necessity  confined  its  decision  to  the  ques- 
tions, all  federal,  presented  by  the  record  for 
review.  Manifestly  the  case  has  no  bearing 
upon  the  questions  here  Involved. 

In  Union  Pacific  Ry.  Co.  v.  Wyler,  168 
U.  8.  286,  15  Sap.  Ct  877,  39  L.  Kd.  983, 
the  plaintifT  amended  his  complaint  from  a 
statement  of  general  negligence  to  a  state- 
ment of  negligence  under  a  Kansas  statute. 
This  was  an  unmistakable  election  to  stand 
or  fall  by  the  statute,  and  made  a  clear  de- 
parture from  the  original  common-law  cause 
of  action.  The  court  held  that,  by  pleading 
the  law  of  Kansas,  a  new  cause  of  action 
was  presented,  which  did  not  relate  back  to 
the  commencement  of  the  action,  and  gave 
the  defendant  the  right  to  plead  the  statute 
of  llmitatiMis  as  against  the  new  complaint 
We  are  unable  to  see  wherein  this  decision 
has  any  bearing  upon  the  case  here  presented. 

The  case  of  Kanton  v.  Kelly,  65  Wash.  614, 
118  Pac.  890,  121  Pac.  833,  is  also  cited  by 
the  appellant.  In  that  case,  an  action  for 
wrongful  death  was  brought  under  one  sec- 
tion of  the  statute.  It  was  tried  as  stating 
a  cause  of  action  under  that  section.  We 
merely  held  that  on  appeal  the  parties  would 
be  confined  to  the  case  made,  both  by  the 
pleadings  and  proof. 

On  the  other  hand,  the  case  of  Zachary  v. 
North  Carolina  R.  Co.,  156  N.  C.  496,  72  S.  B. 
858,  seems  to  us  to  support  the  view  taken 
by  the  trial  court  in  the  case  before  us.  In 
the  opinion,  it  seems  to  be  assumed  that  the 
facts  pleaded  were  sufficient  to  state  a  cause 
of  action,  either  under  the  federal  liability 
act  or  under  the  state  law.  The  court  held 
that,  under  the  facts  proved,  the  federal  act 


did  not  apply,  and  that  the  case  was  properly 
tried  under  the  state  law,  for  the  reason  that 
the  deceased,  at  the  time  he  was  kiUed,  was 
not  engraged  in  any  act  of  any  kind  of  com- 
merce. He  was  on  his  way  to  his  boarding 
house  for  a  purpose  persohal  to  himself. 
The  evidence  of  negligence  was  held  sufficient 
to  take  the  case  to  the  Jury  under  the  state 
law. 

In  Jones  v.  Chesapeake  &  O.  Ry.  Go.  (Ky.) 
149  S.  W.  951,  the  complaint,  as  in  the  case 
before  us,  stated  facts  sufficient  to  constitute 
a  cause  of  action  for  negligence  at  common 
law,  and  also  added  the  allegations  necessary 
to  recovery  under  the  federal  liability  act  of 
1908.  The  lower  court  held  that  the  plain- 
tiff, by  his  evidence,  failed  to  establish  a 
cause  of  action  under  the  federal  statute, 
and  dismissed  the  action.  On  appeal,  the 
Supreme  Court  of  Kentucky,  after  holding 
that  the  evidence  was  sufficient  to  Invoke 
the  protection  of  the  federal  statute,  in  that 
the  plaintiff  was  employed  by  an  interstate 
carrier  in  interstate  commerce  as  a  track 
walker,  in  the  care  of  tracks  used  in  such 
commerce,  said:  "In  addition  to  what  we 
have  said,  appellant  was  entiUed  to  have  his 
case  submitted  to  the  Jury  upon  the  idea  that 
he  was  entitied  to  recover  at  common  law,  if 
his  boss  was  guilty  of  gross  negligence  in 
having  the  rail  shoved  wlthont  first  receiv- 
ing notice  from  appellant  that  he  was  ready 
for  it  to  be  shoved.  This  court  has  often  de- 
cided, under  such  state  of  facts,  that  the  in- 
jured party  was  entitied  to  recover.  The 
act  referred  to  did  not  repeal  the  common 
law  as  applicable  to  Lewis  county.  It  at 
most  only  superseded  that  law;  therefore, 
when  appellant  brought  his  action  under  the 
congressional  act  and  the  lower  court  deter- 
mined that  his  evidence  did  not  show  him  to 
be  entitled  to  recover  under  that  act,  he  was 
then  entitied  to  have  his  case  submitted  un- 
der the  common  law." 

Obviously  if,  as  held  in  the  last-quoted  de- 
cision, the  federal  act  did  not  repeal,  but 
only  superseded,  the  common  law  in  a  prop- 
er case,  then  in  a  case  such  as  that  here 
presented,  where  both  the  complaint  and 
proof  showed  that  the  appellant  was  not,  at 
the  time  of  his  injury,  engaged  in  any  act 
connected  with  interstate  commerce,  but  did 
state  facts  sufficient  to  show  a  right  of  re- 
covery under  the  common  law,  it  would  have 
been  positive  error  not  to  submit  the  case  to 
the  Jury  upon  that  theory. 

[(I  We  are  not  impressed  by  the  further 
contention  that  the  fact  that  the  evidence 
showed,  contrary  to  the  allegations  of  the 
complaint,  that  the  respondent  was.  at  the 
time  of  the  injury,  not  in  the  employ  of  the 
appellant  but  a  mere  licensee,  was  a  fatal 
variance.  The  complaint  alleged  the  facts, 
and  the  allegation  that,  at  the  time,  the  re- 
spondent was  in  the  appellant's  service  was 
a  mere  mistaken  conclusion.  The  variance 
between  pleading  and  proof  was  not  such. 
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when  all  the  allegations  are  considered,  as  to 
constitute  surprise  reasonably  entitling  the 
appellant  to  a  new  trial,  much  less  to  a  dis- 
missal. 

2.  Nor  do  we  think  the  court  erred  in  re- 
fusing to  instruct  the  Jury  that  the  respond- 
ent and  engineer  were  fellow  servants  at  the 
time  of  the  accident,  and  that,  if  the  respond- 
ent was  injured  through  the  engineer's  negli- 
gence, the  appellant  would  not  be  liable.  The 
appellant  contends  that,  under  the  facts  of 
this  case,  the  respondent  was  still  In  the  em- 
ploy of  the  railroad  company.  It  Is  obvious 
that,  if  he  was  not,  he  could  not  have  been 
a  fellow  servant  of  the  engineer,  who  was  In 
such  employ.'  The  case  seems  to  us  to  fall 
squarely  within  the  rule  announced  in  Peter- 
son v.  Seattle  Traction  Co.,  23  Wash.  615, 
633,  63  Pac.  539,  545,  63  L.  R.  A.  586,  where 
this  court  said:  "We  think  that,  when  the 
respondent  had  ceased  his  day's  work  at 
track  laying,  he  was  not  in  the  employ  or 
under  the  control  of  the  appellant  until  he 
again  resumed  track  laying  under  the  su- 
perlntendency  of  linder,  the  foreman  of  the 
track  gang.  Llnder  certainly  had  no  control 
over  the  respondent  while  going  to  and  from 
his  work,  and  the  respondent  was  not  under 
any  obligation  to  go  to  and  from  his  work 
of  trade  laying  on  the  cars  of  the  appellant. 
At  6  o'clock  his  day's  work  ended.  He  had 
no  rights  and  no  privileges  on  that  car,  other 
than  or  different  from  those  of  any  other 
passenger.  He  was  not  required  to  perform 
services  on  the  car.  He  was  under  the  con- 
trol of  the  conductor  of  the  car,  and  not  of 
his  own  foreman,  just  as  any  other  passenger 
of  the  car." 

[I]  The  evidence  here  shows  that  the  re- 
spondent's day's  work  ended  when  he  ceased 
his  labors  at  the  pit  at  6  o'clock.  After  that 
he  was  at  liberty  to  proceed  to  bis  home  in 
any  manner  he  saw  fit  He  was  no  longer 
under  the  control  or  direction  of  the  appel- 
lant or  any  of  its  employes  or  agents.  The 
mere  fact  that  he  was  permitted,  if  he  so  de- 
sired, to  ride  upon  the  engine  to  a  place 
near  his  home  did  not  prolong  his  hours  of 
service  or  make  him  a  fellow  servant  of 
the  engineer.  Moronen  v.  McDonnell  (Mich.) 
143  N.  W.  8;  Dickinson  v.  West  End  St  Ry. 
Co.,  177  Mass.  365,  59  N.  E.  60,  52  L.  R.  A. 
32er,  83  Am.  St  Rep.  284 ;  Fletcher  v.  Balti- 
more &  P.  R.  Co.,  168  TJ.  S.  135,  18  Sup.  Ct 
35,  42  L.  Ed.  411 ;  Stone- Webster  Engineering 
Corporation  v.  Collins,  199  Fed.  581,  118  C. 
C.  A.  55. 

The  case  of  Dlshon  v.  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  (C.  O  126  Fed.  194,  chiefly  re- 
lied upon  by  the  appellant  Is  based  upon 
the  broad  principle  that  the  assumption  of 
risk  of  negligence  of  a  fellow  servant  is  as 
broad  as  the  scope  of  action  on  the  servant's 
part  required  or  authorized  by  his  contract 
of  service,  and  on  the  assumed  fact  that  the 
servant  Injured  while  passing  between  cars 
in  a  passage  left  open  for  the  purpose,  was 


doing  a  thing  contemplated  as  a  right  not 
a  mere  license,  by  his  contract  of  employ- 
ment He  was  using  the  mode  of  ingress 
and  egress  provided  by  the  company  for  the 
use  of  the  employes  in  connection  with  the 
section  house.  In  the  case  before  us,  the 
evidence  shows  that  the  respondent  had  no 
right,  under  his  contract  to  ride  upon  the 
engine.  Every  particle  of  evidence  toucblng 
the  subject  points  to  the  conclusion  that  bis 
work  for  the  day  and  his  contractual  right 
to  be  upon  the  appellant's  premises  ceased 
with  his  day's  work  at  the  pit  After  that 
he  was  there  by  sufferance,  and  was  merely 
permitted  to  ride  home  upon  the  engine. 
While  there  are  many  authorities  which  use 
language  broad  enough  to  sustain  the  appel- 
lant's contention,  we  believe  that  so  /ar  as 
the  decisions  are  reducible  to  any  logical, 
coherent  harmonizing  principle,  it  Is  that 
laid  down  in  the  Dlshon  Case,  which  we 
think  inapplicable  here.  Louisville  &  N.  R. 
Co.  V.  Stnber,  108  Fed.  034,  48  C.  C.  A.  149, 
54  L.  R.  A.  696;  Olson  v.  Andrews,  168  Mass. 
261,  47  N.  E.  90;  Boldt  v.  New  Xork  Central 
R.  Co.,  18  N.  ;.  432;  Ewald  v.  Chicago  &  N. 
W.  Ry.  Co.,  70  Wis.  420,  36  N,  W.  12,  501. 

5  Am.  St  Rep.  178;  Lamphere  v.  Oregon  R. 

6  Nav.  Co.,  196  Fed.  336,  116  O.  0.  A.  136. 
Upon  the  principle  announced  in  that  case, 
that  the  scope  of  respondent's  action  required 
by  his  contract  of  service  determines  the  con- 
tinuance or  noncontlnuance  of  the  relation 
of  master  and  servant  after  working  hours, 
we  hold  that  the  relation  in  the  case  before 
us  ceased  when  the  re3];>ondent  had  finished 
his  day's  work. 

The  case  of  Horton  v.  Oregon-Washington 
R.  &  Nav.  Co.,  72  Wash.  503,  130  Pac  897. 
has  no  application.  We  there  said:  "The 
deceased  was  going  to  the  pumping  station 
by  the  means  supplied  by  the  master.  He 
was  performing  a  necessary  part  of  his  em- 
ployment In  the  manner  contemplated  by  the 
master."  That  case  falls  within  the  rule 
announced  in  the  Dlshon  Case,  but  is  wide 
of  the  case  here  presented. 

[7]  3.  The  admission  in  evidence  of  ap- 
pellant's rule  No.  171,  prescribing  the  duties 
of  work  train  conductors  as  to  safety  of 
employes  on  such  trains,  was,  of  course,  im- 
properly admitted,  but  It  does  not  follow 
that  its  admission  was  prejudicial 

[S]  The  court  Instructed  the  Jury  to  the 
effect  that  by  the  respondent's  own  evidence, 
the  appellant  owed  him  no  duty  to  transport 
him  from  his  work  to  his  home  In  Centralla, 
or  to  provide  him  with  a  caboose  or  other 
conveyance  upon  which  to  ride;  that  if  the 
jury  found  that  he  was  riding  on  the  pilot 
or  cow  catcher  of  the  engine,  and  did  so  by 
the  consent  or  invitation  of  the  appellant, 
he  was,  at  best,  but  a  licensee  and  assumed 
all  the  risks  Incident  to  riding  thereon ;  and 
that  the  respondent  could  only  be  held  liable 
for  his  injury  In  case  the  Jury  further  found 
that  those  in  charge  of  the  train  were  guilty 
of  some  positive  act  of  negligence  causing 
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the  Injury.  Other  Instructions  were  given 
limiting  the  right  of  recovery  to  a  finding  of 
posltlye  negligence  in  the  oi>eratlon  of  the 
engine,  causing  the  Injury.  It  Is  obvious 
that,  under  these  Instructions,  the  admission 
of  the  rale  in  evidence  could  not  have  been 
pr^adldaL  The  things  therein  stated  were 
clearly  eliminated  by  these  instructions  from 
the  consideration  of  the  Jury. 

[I]  4.  Finally  it  Is  contended  that  a  new 
trial  should  have  been  granted  because  of 
excessive  verdict  The  evidence  shows  that 
the  large  bone  of  plalntlfl's  wrist  was  bro- 
ken; that  at  the  time  of  the  trial  there  was 
a  marked  limitation  of  motion,  amounting, 
In  the  up  and  down  motion,  to  about  25  per 
cent  short  of  normal,  and,  in  the  rotary  mo- 
tloo,  to  about  30  per  cent  from  normal.  The 
only  medical  testimony  offered  was  to  the 
effect  that  the  injury  was  probably  perma- 
nent, and  there  was  little  prospect  that  the 
then  condition  of  the  wrist  would  improve. 
The  plaintiff  testified  that  because  of  his  in- 
jury, he  was  out  of  work  for  four  months; 
that  he  Is  unable  to  do  heavy  work;  that  he 
has  suffered  a  great  deal;  and  that  when 
the  weather  is  cold,  his  arm  aches  continual- 
ly. While  the  verdict  seems  to  us  a  large 
one,  we  cannot  say,  from  the  evidence,  that 
It  is  so  large  as  to  indicate  that  the  Jury 
were  controlled  by  passion  or  prejudice.  In 
the  recent  case  of  Freebnry  v.  Chicago,  MU- 
waukee  &  P.  S.  Ry.  Co.,  137  Pac.  1044,  we 
said:  "Where  the  evidence  as  to  the  extent 
of  the  injuries  is  conflicting,  and  there  is 
snbstantial  testimony  which  sustains  the 
amount  of  the  verdict,  the  finding  of  the  Juiy 
must  control.  If  the  verdict  is  not  sustained 
by  substantial  evidence,  then  a  reduction  of 
the  amount  thereof  will  be  ordered,  or  a 
new  trial  granted."  Under  the  rule  there 
announced,  we  would  not  be  warranted  in  re- 
versing the  Judgment  or  in  reducing  the 
amount  of  recovery. 

The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  GOSB,  CHADWICK, 
and  MAIN,  J3.,  concar. 


McLE5AN  V.  HATDEN  CREEK  MINING  ft 
MILLING  CO. 

(Supreme  Court  of  Idaho.    Jan.  16,  1914.) 

1.  CoRPosATioNs  (S  308*)— Compensation  o» 
ScPBRiNTENDBNT— By-Laws. 

Where  the  by-laws  of  a  corporation  provide 
that  the  compensation  of  the  officers  of  a  cor- 
poration, including  its  superintendent,  shall  be 
Sxed  by  the  trustees  or  board  of  directors,  and 
the  trustees  or  board  of  directors  fail  to  fix 
iDch  salary,  and  the  superintendent  is  an  officer 
of  the  corporation  and  a  member  of  the  board 
of  directors,  and  he  fails  or  neglects  to  have  the 
board  fix  bis  compensation  as  superintendent, 
and  presents  no  claim  therefor  for  eight  years, 
and  where  he  Is  paid  at  the  rate  of  $4  per  day 
for  all  work  diat  he  does  for  the  corporation, 


held,  that  he  is  not  entitled  under  Che  evidence 
in  this  case  to  any  farther  compensation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Wg.  SI  1334-1849;    Dec  Dig.  J  30a*] 

2.  Corporations  (|  308*) — Compensation  of 

Superintendent— By-Laws. 

Held,  that  the  evidence  is  not  snfficient  to 
snpport  the  verdict 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  rMg.  is  1334-1349;  Dec.  Dig.  {  308.»] 

Ailshie,  O.  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Kootenai 
County;  B.  N.  Dunn,  Judge. 

Action  by  C.  H.  McLean  against  the  Hay- 
den  Creek  Mining  &  Milling  Company,  a  cor- 
poration, to  recover  compensation  as  superin- 
tendent for  conducting  the  business  of  a 
mining  corporation.  From  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

B.  N.  La  Veine,  of  Coeur  d'Alene,  and  Voor- 
hees  &  Canfleld,  of  Spokane,  Wash.,  for  ap- 
pellant McFarland  ft  McFarland,  of  Cceur 
d'Alene,  for  respondent 

SULLIVAN,  J.  The  plaintiff,  who  is  re- 
spondent here,  brought  this  action  against 
the  appellant  corporation  to  recover  the  sum 
of  $14,371  upon  two  separate  causes  of  ac- 
tion. The  first  cause  of  action  was  to  recov- 
er $11,900,  alleged  to  be  due  respondent  for 
services  performed  for  the  appellant,  at  its 
special  instance  and  request,  as  superintend- 
ent and  general  manager  of  its  mines,  tor  a 
period  of  eight  years,  from  October  1,  1904, 
to  October  1,  1912;  and  it  Is  alleged  that 
said  services  were  worth  $150  per  month, 
and  that  no  part  thereof  had  been  paid  ex- 
cept the  sum  of  $2,500.  The  second  cause  of 
action  was  for  various  sums  of  money  alleg- 
ed to  have  been  paid  out  by  the  respondent 
on  behalf  of  the  appellant  corporation.  On 
the  trial,  the  second  cause  of  action  was 
withdrawn  from  the  Jury  by  the  court  The 
cause  was  tried  and  verdict  was  found,  and 
Judgment  thereon  entered  in  favor  of  re- 
spondent for  $3,500  on  said  first  cause  of 
action.  This  appeal  is  from  the  Judgment 
and  an  order  denying  a  new  trlaL  Numer- 
ous errors  are  assigned,  22  in  number. 

[1,2]  It  appears  from  the  record  that  the 
respondent  la  1904  was  the  owner  of  a  one- 
third  interest  in  four  certain  mining  claims, 
known  as  the  "Spokane,"  "11  ft  M.,"  "Mam- 
moth," and  "Homestake,"  situated  in  Koo- 
tenai county,  Idaho,  and  had  an  option  for 
the  purchase  of  the  other  two-thirds  interest 
in  said  mining  claims  at  the  price  of  $8,000. 
On  October  4,  1904,  the  respondent  and  one 
Fltzsimmons,  residing  in  the  state  of  Idaho, 
and  three  other  persons  living  in  the  state 
of  Iowa,  formed  the  defendant  corporation, 
and  the  resi>ondent  conveyed  to  it  his  one- 
third  interest  in  said  mining  claims,  and  the 
other  Incorporators  agreed  to  finance  the  cor- 
poration. The  amount  of  capital  stock  of 
said  corporation  was  $1,000,000  divided  into 


■For  oUiar  caaas  ■••  samo  topic  and  aactlon  NUMBBR  In  Dec  Dig.  *  Am.  Dls.  Key-No.  Berias  *  Rep'r  Indazes 


Digitized  by  VjOOQIC 


332 


138  PACIFIC  R£iPOBTER 


(Idaho 


1,000,000  shares  of  the  par  value  of  $1  each. 
McLean,  the  respondent,  as  appears  from  the 
articles  of  incorporation,  subscribed  for  400,- 
000  of  said  shares,  and  the  other  four  in- 
corporators for  50,000  shares  each.  Said  ar- 
ticles of  incorporation  provided  for  the  elec- 
tion of  officers  of  said  corporation  to  consist 
of  a  president,  vice  president,  and  secretary, 
treasurer  and  superintendent  The  ninth  sec- 
tion of  the  by-laws  provides  as  follows: 
"The  compensation  of  all  officers  of  the  com- 
pany, including  superintendent,  shall  be  fixed 
by  the  trustees,  and  they  shall  hold  their 
office  daring  the  pleasure  of  the  board.  The 
compensation  of  all  other  employes  shall  be 
fixed  by  the  superintendent,  unless  otherwise 
ordered  by  the  board  of  trustees." 

At  the  first  meeting  of  the  board  of  trus- 
tees, one  Bl.  Lk  Fitzslmmons,  a  resident  of  the 
state  of  Iowa,  was  elected  president;  the 
respondent,  McLean,  vice  president;  F.  J. 
Bray,  residing  in  Iowa,  secretary ;  and  G.  L. 
Fitzslmmons,  residing  at  Rathdrum,  Idaho, 
treasurer.  The  respondent  continued  as  vice 
president  of  said  corporation  until  1006,  when 
he  was  elected  president  of  the  corporation. 
At  all  times  after  the  organization  of  the 
conwration,  and  down  to  the  year  1906,  the 
president  and  secretary  of  the  coriwration 
resided  in  the  state  of  Iowa  and  were  absent 
from  Idaho,  and  the  respondent,  McLean, 
was  in  active  and  actual  control  of  the  cor- 
poration's property  and  business  in  Idaho. 
He  continued  to  be  president  of  the  corpora- 
tion until  about  July  15,  1011,  when  he  be- 
came, and  now  la,  vice  president  of  said  cor- 
poration. 

In  the  year  1908  the  respondent  brought  an 
action  against  said  Fitzslmmons,  Bray,  and 
other  stockholders  for  the  cancellation  of 
stock  held  by  them  in  said  corporation,  and 
procured  a  decree  of  cancellation  which  can- 
celed all  of  the  stock  held  by  them.  The  per- 
sons who  held  said  stock,  or  a  part  of  them, 
were  directors  of  said  corporation,  and  it 
does  not  appear  in  the  record  whether  after 
the  cancellation  of  their  stock  there  was  a 
meeting  of  said  corporation  to  elect  other 
directors  in  their  place,  nor  does  it  show 
that  any  directors  were  ever  elected  or  a 
meeting  of  the  stockholders  ever  had,  and  it 
nowhere  appears  that  the  first  board  of  di- 
rectors ever  fixed  the  salary  of  the  superin- 
tendent This  would  indicate,  and  the  record 
shows,  that  after  said  decree  of  cancellation 
McLean  held  nearly  if  not  all  of  the  stock 
of  said  corporation  and  sought  to  induce 
others  to  Join  blm  therein. 

After  the  decree  was  obtained  canceling 
the  stock  of  certain  stockholders  in  1908,  re- 
spondent McLean,  entered  into  negotiations 
with  Roderick  McKinzle,  now. deceased,  and 
W.  A.  McKinzle,  who  were  the  owners  of  the 
other  two-thirds  Interest  in  said  mining 
claims,  and  one  0.  L.  McKinzie,  for  the  fur- 
ther operation  and  development  of  said  min- 
ijig  claims,  and  it  was  agreed  that  the  re- 


spondent Aoald  cancel  the  option  held  by 
him  on  said  two-thirds  interest  in  said  min- 
ing claims  owned  by  the  McKinzies,  and  that 
they  should  convey  said  two-thirds  interest 
to  the  corporation  and  famish  certain  money 
for  prospecting  and  development  work  on 
said  claims  In  consideration  of  the  issuance 
to  the  said  McKinzies  of  certain  shares  of 
said  capital  stock.  Said  G.  L.  McKinzie  Iiad 
not  been  interested  in  said  mining  claims  or 
in  said  corporation  up  to  that  time,  1908. 
On  the  trial,  0.  L.  and  W.  A.  McKinzie  tes- 
tified that  before  making  said  agreement 
they  asked  the  respondent  if  the  corporation 
then  owed  any  indebtedness,  to  which  the 
respondent  replied  that  it  did  not  The  Mc- 
Kinzies also  testifled  that  they  would  not 
have  conveyed  their  two-thirds  interest  In 
said  claims  to  said  corporation  bad  '  they 
known  that  there  was  any  indebtedness 
against  it 

W.  A.  McKinzie  testifled  as  follows:  "Q. 
I  Just  want  to  know  what  he  said  and  wliat 
was  said  to  him  and  what  did  you  reply? 
A.  McLean  told  us  it  was  free  from  all  and 
any  debt  Q.  Was  that  one  of  the  considera- 
tions upon  wliidi  you  went  into  it?  A.  Tliat 
is  the  reason  we  went  in.  We  would  not 
have  went  in  unless  it  was  free  from  any 
and  all  incimibrances.  Q.  Did  yon  tell  him 
so  at  that  time  In  tltat  conversation?  A. 
Tes,  sir.  Q.  Was  there  any  arrangement 
made  at  that  time  or  agreement  concerning 
future  work  by  Mr.  McLean  on  this  pros- 
pect? A.  It  was  agreed  that  any  work  that 
he  would  do  there  he  would  get  $4  a  day 
for  the  actual  time  be  put  in.  Q.  Did  he 
make  any  statement  as  to  what  the  old 
company  had  been  paying  him?  A.  He  did, 
yes.  Q.  What  did  he  say  they  had  been 
paying  him?  A.  Four  dollars  a  day  for  his 
actual  time."  Two  or  three  other  witnesses 
testified  substantially  to  the  same  state  of 
facts. 

O.  L.  McKinzie  testifled  as  foUows:  "Mr. 
McLean,  as  an  inducement  for  me  to  go  in, 
guaranteed  that  the  company  was  free  from 
all  incumbrances,  debts,  or  Judgments  what- 
soever. That  is  one  of  the  conditions  on 
which  I  agreed  to   go   into  the  company. 

*  ♦  *  When  we  got  down  to  the  details 
of  my  going  in  after  McLean  bad  said  there 
were  no  claims  of  debts  against  the  company, 
I  says,  "Now,  as  I  am  going  to  put  up  most 
of  the  money,  what  about  wages?*  I  asked 
him  wliat  he  got  from  the  old  company; 
he  said  they  had  paid  him  $4  a  day  for  such 
time  as  he  had  worked  there.  I  says,  'Will 
you  go  to  work,  when  we  get  ready  to  oper- 
ate, under  the  same  conditions?'  and  It  was 
agreed  to  by  us  tliat  be  would  get  $4  a  day. 

•  •  •  He  said  that  was  satisfactory,  and 
agreed  to  it  that  he  would  get  $4  a  day 
for  such  days  as  he  worked.  I  was  to  fur- 
nish the  money,  and  he  was  to  go  out  and 
take  charge  of  the  mine  as  foreman  at  $4  a 
day."    Said  agreement  was  not  In  writing. 
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McLean  teetlfled  as  foUows:  "Q.  Did  yon 
tell  dther  of  the  McKlnzles  that  there  was 
DO  indebtedness  against  the  property?  A. 
I  told  them  there  was  no  outside  indebtedness 
against  the  property.  Q.  Did  you  tell  them 
there  was  oo  indebtedness  against  the  com- 
pany? A.  No,  sir.  Q.  Did  yon  at  any  time 
tell  either  of  them  that  there  was  no  In- 
debtedness against  the  property?  A.  No. 
dr,  not  that  I  remember  of.  I  told  them 
there  was  no  outside  indebtedness,  outside 
of  myself."  But  he  did  not  tell  them  the 
amount  he  claimed.  McLean  admits  that  he 
told  them  there  was  no  outside  indebted- 
ness against  the  "property,"  bnt  that  he 
did  not  tell  them  there  was  no  Indebtedness 
against  the  "company."  This  la  clearly  a 
quibble  on  the  i>art  of  this  respondent  He 
knew  that  the  McEUnzles  wanted  to  know 
whether  there  was  any  Indebtedness  for 
which  the  corporation  could  be  held.  Is  it 
reasonable  to  suppose  that  the  McKlnzles 
would  have  conveyed  their  two-thirds  interest 
in  said  mining  claims  to  this  corporation 
with  a  large  amount  of  indebtedness  hang- 
ing over  It?  The  record  shows  that  they 
were  careful  business  men,  and  they  tes- 
tified that  they  would  not  have  done  so. 

Mr.  Guay  also  testified  that  McLean  told 
him  before  he  entered  into  the  contract  for 
the  development  of  said  claims  that  the  cor- 
poration did  not  owe  a  dollar.  Guay  had 
entered  Into  a  contract  for  the  develop- 
ment and  purchase  of  said  mines,  or  the  con- 
trolling Interest  in  the  capital  stock,  and  it 
Is  Improbable  that  he  would  have  entered 
into  an  agreement  to  expend  a  large  amount 
of  money  in  the  development  of  said  mining 
dalms  with  a  large  debt  against  It  There 
were  three  witnesses  who  testified  positive- 
ly that  the  respondent  told  them  that  there 
was  no  Indebtedness  against  the  corpora- 
tion, and  respondent  admits  that  be  told 
them  there  was  no  Indebtedness  against  the 
property,  when,  as  a  matter  of  law,  such  a 
claim  against  the  corporation  must  be  satisfied 
out  of  Its  property.  It  Is  clear  from  the  tes- 
timony that  the  McKlnzles  would  not  have 
advanced  money  or  taken  any  part  in  the 
development  of  said  mining  claims,  nor  con- 
veyed to  It  their  two-thirds  Interest,  had  they 
known  that  the  respondent  was  dalmlng  a 
large  amount  due  him  from  said  corporatloa 
At  that  time  the  corporation  only  held  title 
to  one-third  Interest  In  said  mining  claims 
tliat  the  respondent  had  conveyed  to  it, 
and  It  seems  almost  incredible  that  the  Mc- 
Klnzles would  have  conveyed  to  said  cor- 
poration thdr  two-thirds  interest  and  thus 
make  their  interests  liable  for  the  payment 
of  a  large  amount  of  indebtedness  that  had 
In  no  manner  been  created  by  them  and 
which  they  were  under  no  obligations  to  pay. 

There  was  but  very  little  machinery  of 
any  kind  upon  said  mining  claims,  and  the 
record  falls  to  show  that  there  was  any 
■Mcessity  for  a  superintendent  to  care  for 


or  look  after  the  property  of  said  corpora- 
tion when  it  was  not  In  operation,  and  it 
Is  a  well-known  fact  that  superintendents 
are  not  employed  In  addition  to  foremen, 
where  the  development  of  mining  claims  is 
carried  on  In  a  small  way,  as  was  done  In 
tills  case,  where  they  kept  not  ipore  than 
from  one  to  four- men  employed,  and  that  dar- 
ing only  a  very  few  montlis  in  each  year. 
All  of  these  facts  go  to  show  that  It  was 
not  the  intention  of  said  corporation  to  em- 
ploy a  superintendent  at  $150  a  month  for 
eight  years,  or  for  any  length  of  time,  re- 
quiring more  money  for  the  payment  of  his 
salary  than  the  McKlnzles  asked  for  their 
two-thirds  interest  in  said  mining  claims, 
to  wit,  $8,000. 

It  was  under  a  contract  of  employment 
made  by  the  board  of  directors  in  1904  that 
McLean  claims  this  compensation.  In  1908 
he  procured  a  cancellation  of  the  stock  held 
by  three  Iowa  directors,  and  they  were  thus 
deprived  of  their  office  as  directors.  Then 
he  began  negotiations  with  the  McKlnzles 
to  get  them  Interested  in  his  corporation, 
and  it  is  not  claimed  that  after  the  McKln- 
zles became  Interested  In  said  corporation 
that  the  board  of  directors  employed  him 
in  any  manner  to  act  as  superintendent  for 
the  corporation.  His  entire  claim  for  com- 
pensation Is  based  on  an  alleged  contract 
with  the  directors,  made  In  1904.  There  was 
virtually  a  reorganization  of  the  company  in 
1908  brought  about  through  the  efforts  of  Mc- 
Lean, and  the  McKlnzles  were  Induced  by 
him  to  convey  their  two-thirds  interest  in 
said  mining  claims  to  said  corporation  and 
take  stock  therein  upon  the  representation 
of  McLean  that  there  was  no  indebtedness 
against  said  corporation.  The  McKlnzles 
continued  to  develop  said  mining  claims  to  a 
limited  extent  from  1908  until  July  16,  1911, 
and  during  said  time  McLean  never  present- 
ed his  claim  for  services  as  superintendent 
to  the  said  McKlnzles  or  to  the  corporation, 
but  did  present  his  claim  monthly  for  $4  a 
day  as  foreman  for  every  day  that  he  worked 
upon  the  mines,  which  claims  were  paid  by 
the  McKlnzles. 

The  McKlnzles  evidently  had  not  made  a 
success  in  the  development  of  said  mining 
claims,  or  had  not  placed  them  upon  a  pay- 
ing basis,  and  in  July,  1911,  said  corporation 
entered  Into  a  contract  for  the  development 
and  sale  of  said  mining  claims  to  one  Octave 
Guay,  which  contract  was  signed  by  Mc- 
Lean, as  president  of  the  coriwratlon.  Under 
that  contract,  Guay  became  president  of  the 
corporation,  and  the  respondent  became  vice 
president,  and  Guay  assumed  active  control 
of  said  corporation's  business.  The  respond- 
ent worked  for  him  for  about  three  months, 
and,  following  some  personal  dlflScnltles  be- 
tween Guay  and  respondent,  respondent  was 
discharged  and  not  permitted  to  work  in 
said  mines,  whereupon  he  brought  this  ac- 
tion, claiming  compensation  by  way  of  sal- 
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ary  aa  superintendent  of  said  corporation's 
mining  claims  from  the  1st  of  October,  1904, 
until  the  iBt  of  October,  1912,  claiming  for 
such  services  $11,900.  During  those  eight 
years  respondent  had  not  presented  his  claim 
for  services  as  superintendent  to  said  cor- 
poration, neither  to  the  former  nor  to  the 
later  directors,  but  did  present  many  claims 
monthly  for  his  work  on  said  mines  at  the 
rate  of  |4  per  day,  which  were  paid  by  the 
appellant  corporation,  while  other  miners 
were  paid  only  $3.50  per  day. 

The  respondent  testified  as  follows:  "Q. 
Did  you  ever  mention  to  anybody  connected 
with  this  corporation,  to  the  McKlnzles  or 
either  of  them,  or  to  Mr.  Guay  or  anybody 
else,  the  fact  of  your  claiming  compensation 
as  superintendent  prior  to  the  time  you 
commenced  this  action?  A.  Yes,  I  think  I 
told  W.  A.  McKlnzle,  one  day  when  we  were 
talking  about  It,  after  things  got  straight- 
ened out  to  go  right  I  expected  to  claim  $5 
there  for  work.  Q.  Tou  told  him  that  whefi? 
A.  About  a  year  ago.  Q.  Since  yon  and 
Guay  had  some  difficulty,  was  It  not — since 
you  became  dissatisfied  with  Guay?  A.  I 
don't  know;  I  am  not  positive  whether  a 
year  ago,  or  just  about  the  time  we  were 
making  the  deal  with  Guay.  Q.  So  that 
from  the  year  1904  until  the  year  1911  you 
never  mentioned  to  anybody  the  fact  that 
yoQ  were  expecting  to  be  compensated  for 
your  serviced  as  superintendent,  never  men- 
tioned It  to  any  of  the  trustees  or  parties 
connected  with  the  corporation,  did  yon?  A. 
I  don't  think  I  bad  been  talking  to  them — no. 
I  don't  think  I  had  talked  to  them  about 
any  compensation  at  all.  Q.  Did  not  present 
any  claim  for  compensation?  A.  Probably  I 
didn't  Probably  I  would  not  to  this  day,  If 
everything  had  been  done  right  by  the  com- 
pany." 

The  evidence  of  respondent,  taken  In  con- 
nection with  the  fact  that  at  the  time  the 
McKenzles  consented  to  go  Into  said  corpo- 
ration and  convey  to  it  their  two-thirds  in- 
terest in  said  mining  claims  in  1908,  is  to 
the  effect  that  there  was  no  Indebtedness 
against  said  corporation  at  that  time,  and 
that  the  respondent  for  eight  years  never 
presented  any  claim  to  said  corporation  for 
his  services  as  superintendent  almost  con- 
clusively establishes  the  fact  that  this  claim 
for  compensation  for  services  was  an  after- 
thought and  deserves  very  little  considera- 
tion; and  the  further  fact  of  the  respondent's 
being  president  and  vice  president  of  said 
corporation  during  all  those  eight  years  and 
presumed  to  be  familiar  with  the  by-laws  of 
said  corporation,  which  provide  that  com- 
pensation of  the  superintendent  should  be 
fixed  by  the  trustees,  and  the  further  fact 
that  he  never  requested  the  trustees  to  fix 
such  salary  are  significant,  to  say  the  least. 
The  respondent  also  testified  that  the  matter 
of  fixing  such  salary  had  never  been  men- 
tioned by  him  to  the  board  from  the  time  of 


his  selection  as  superintendent  until  the  time 
of  this  trial,  and  that  no  action  thereon  bad 
been  taken  by  the  corporation.  In  such  cases, 
the  rule  of  law  is  clear  that,  where  parties 
making  a  contract  providing  that  some  per- 
sons shall  fix  some  term  thereof,  namely,  the 
compensation,  any  action  upon  snch  contract 
Is  premature  until  It  Is  shown  that  the 
application  had  been  made  to  have  the  com- 
pensation fixed,  and  such  application  bad 
been  refused.  Chapman  v.  Ferguson,  152 
Mo.  App.  84,  132  S.  W.  284,  and  anthorities 
there  cited. 

Summing  up  the  testimony  of  respondent 
as  admitted  on  the  trial,  and  viewing  it  In 
the  most  liberal  aspect,  it  Is  to  the  effect 
that  he  was  elected  to  the  office  of  super- 
intendent by  the  trustees  or  directors;  that 
no  salary  for  such  office  was  fixed  by  said 
board;  that  under  the  by-laws  the  salary 
must  be  fixed  by  the  board  before  It  can 
become  an  obligation  of  the  corporation: 
that  no  application  was  made  by  the  re- 
spondent for  the  fixing  of  such  salary ;  that 
the  office  of  superintendent,  under  the  ar- 
ticles of  Incorporation  and  by-laws,  was  ex- 
actly parallel  with  the  offices  of  president 
and  vice  president;  and  that  the  respond- 
ent had  no  expectation  of  collecting  a  sal- 
ary as  superintendent  until  after  his  trouble 
with  Guay. 

Upon  that  state  of  facts,  the  presumption 
clearly  arises  that  this  claim  for  services 
was  an  afterthought  upon  the  part  of  re- 
spondent The  trial  court  permitted  a  re- 
covery to  be  had  upon  the  theory  that  as- 
sumpsit would  He  because  of  the  benefit  re- 
ceived by  the  appellant  from  the  services 
performed  by  the  respondent  and  gave  In- 
structions to  the  Jury  along  that  line,  and  re- 
fused to  give  certain  instructions  requested 
by  appellant  claimed  to  be  applicable  thereto 
from  the  appellant's  point  of  view. 

The  respondent  does  not  claim  that  a  new 
contract  was  entered  into  after  the  agree- 
ment for  the  working  of  said  mines  had  been 
entered  into  between  the  McKlnzles  and 
himself  In  1908,  but  relies  on  his  employment 
or  appointment  as  superintendent  In  1904. 
He  seeks  to  bind  the  McKlnzles  by  a  con- 
tract that  they  bad  no  part  In  making,  and 
one  that  had  no  force  and  effect  after  the 
new  contract  was  entered  Into  for  the  work- 
ing of  said  mining  claims  in  1908,  and  re- 
spondent offers  no  excuse  whatever  for  not 
presenting  his  claim  for  such  services  for  a 
period  of  eight  years,  but  admits  that  he  did 
not  present  ahy  such  claim,  and  probably 
would  not  have  done  so  if  he  had  not  had 
trouble  with  Guay  and  been  discharged  by 
him  as  an  employ&  This  cause  of  action  is 
based  on  a  contract  alleged  to  have  been  en- 
tered into  in  1904,  and  not  on  a  contract 
entered  into  In  1908,  the  date  when  the  Mc- 
Klnzles became  interested  In  said  corpora- 
tion, and  the  appellants  cannot  be  held  liable 
upon  a  cou(.ract  entered  into  In. 1908,  unless. 
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the  coart  makes  a  contract  for  the  parties, 
for  the  reason  no  such  contract  was  entered 
Into  In  1908,  and  the  respondent  does  not 
rely  npon  a  contract  made  in  1908,  and  does 
not  claim  that  he  was  employed  as  superin- 
tendent at  $150  a  month,  or  at  any  other 
sum,  after  the  McKlnzles  became  interested 
in  said  corporation. 

There  is  no  evidence  of  any  knowledge 
whatever  on  the  part  of  the  oiUcers,  other 
than  himself,  of  respondent's  rendition  of  any 
services  as  superintendent  for  the  corpora- 
tion, and  the  instructions  to  the  Jury  would 
permit  the  Jury  to  find  that  respondent  was 
superintendent  and  had  rendered  services  for 
the  corporation  and  could  collect  upon  a 
quantum  meruit,  because  he  himself,  as  man- 
aging officer,  knew  that  the  servlceB  had  been 
rendered  by  himself,  and  made  no  objection 
to  himself,  nor  forbid  himself  from  perform- 
ing such  services.  He,  as  president  of  the 
corporation,  would  not  likely  forbid  himself 
from  performing  services  he  desired  to  per- 
form as  superintendent.  In  the  dealings  of 
an  officer  of  a  corporation  with  the  corpora- 
tion, the  rule  of  uberrima  fides  is  well  es- 
tablished that  courts  will  look  with  suspicion 
on  all  dealings,  such  as  is  shown  in  this  case, 
between  the  president  or  superintendent  of 
a  corporation  and  the  corporation.  The 
respondent  was,  untU  1908,  the  owner  of  sul>- 
stantlally  the  entire  capital  stock  of  the  cor- 
poration, and  was  interested  more  than  any 
one  else  in  the  proper  development  of  said 
mines,  and  for  all  of  the  actual  services 
rendered  said  corporation  he  received  a  daily 
compensation  of  $4,  and  any  other  compensa- 
tion that  be  was  to  receive  was  clearly  out  of 
profits  which  he  expected  would  come  to  him 
as  a  stockholder  in  said  corporation. 

It  was  held  in  McMuUen  v.  Ritchie  (C.  C.) 
64  Fed.  258,  that  when  the  president  and 
director  of  a  corporation  for  whom  no  salary 
Is  provided  renders  services  to  advance  the 
interests  of  a  corporation,  being  a  large  own- 
er of  its  stock,  whl<3i  would  be  benefited  by 
its  prosperity,  and  there  is  no  knowledge  on 
the  part  of  the  corporation  that  he  expected 
payment  for  such  services,  he  cannot  recover 
therefor.  See,  also,  Pew  v.  First  National 
Bank,  ISO  Mass.  391. 

It  is  contended  that  the  verdict  of  the  Jury 
was  obtained  through  passion  and  prejudice. 
We  think  that  contention  is  well  founded. 
Th6  evidence  clearly  shows  that  the  verdict 
was  not  based  npon  the  evidence  in  the  case. 
Improper  and  prejudicial  remarks  made  by 
counsel  for  the  plaintiff  undoubtedly  bad 
their  effect  on  the  Jury.  Counsel  for  appel- 
lant objected  to  certain  testimony  offered  by 
plaintiff,  and  plaintiff's  counsel  said:  "Why 
don't  yon  stop  objecting  to  questions  and 
trying  to  prevent  the  Jury  from  bearing  the 
{acts  BO  that  they  can  do  the  right  thing?" 
And  again:  "You  ought  to  pay  this  man  for 
tils  hard  work."  Question  by  counsel  for  the 
teqwndent  to  a  witness  tar  the  appellant: 


"Anything  about  that  business  that  would 
make  you  hesitate  to  tell  the  Jury  that  you 
are  a  banker?"  This  was  objected  to,  and  the 
court  said:  "I  think  that  is  improper.  That 
may  be  stricken  out."  Counsel  for  appellant: 
"I  want  to  make  a  protest  In  regard  to  the 
conduct  of  this  case  by  counsel.  Since  the 
Jury  has  been  called  there  has  been  a  steady 
attempt  to  try  this  case  and  wrest  a  verdict 
from  this  Jury,  not  npon  the  testimony  in  the 
case,  but  by  Insinuations  of  counsel."  The 
court:  "I  don't  think  it  necessary  to  discuss 
that  The  Jury  are  not  going  to  render  a 
verdict  on  insinuations  of  anybody.  I  will 
instruct  the  Jury  relative  to  remarks  of  coun- 
sel. Mr.  Gray,  don't  make  those  remarks." 
It  is  a  little  remarkable  that  an  attorney  of 
high  professional  reputation  would  indulge  in 
such  irrelevant  and  prejudicial  remarks  dur- 
ing the  trial  of  a  case,  evidently  for  the  pur- 
pose of  arousing  the  passions  of  the  Jury 
against  the  appellant  corporation.  Those  re- 
marks-were certainly  made  for  the  purpose 
of  prejudicing'  the  Jury,  and  nothing  else, 
and  it  is  surprising  to  this  court  that  the 
trial  Judge  would  permit  such  remarks  to  be 
made,  and,  when  the  transgression  is  so  fla- 
grant, that  he  would  not  then  and  there  rep- 
rimand counsel  and  punish  him  for  con- 
tempt of  court  It  is  very  unpleasant  to  op- 
posing counsel  to  have  an  attorney  make  such 
Irrelevant  and  prejudicial  remarks  and  state- 
ments before  the  Jury  for  the  purpose  of  prej- 
udicing their  minds  in  the  case,  and  such 
conduct  ought  not  to  be  tolerated  for  a  mo- 
ment This  court  has  had  occasion  hereto- 
fore to  comment  upon  the  misconduct  of 
counsel  in  making  remarks  for  the  purpose  of 
prejudicing  the  Jury  in  favor  of  his  client 
See  Goldstone  v.  Rustemeyer,  21  Idaho,  703, 
123  Pac.  635;  Pettajaniemi  v.  Washington, 
etc.,  Co.,  22  Idaho,  20,  124  Pac  783 ;  Powers 
V.  Boise  City,  22  Idaho,  286,  126  Pac.  194. 
In  the  case  at  bar,  the  court  failed  to  give 
the  Jury  any  instruction  relative  to  this  im- 
proper conduct  on  the  part  of  counsel  for 
respondent  after  stating  during  the  trial  of 
the  case  that  he  would  do  so;  and,  even  if 
the  court  had  given  such  instruction,  the 
virus  of  prejudice  and  passion  was  no  doubt 
left  in  the  minds  of  the  Jury  by  such  re- 
marks. An  instruction  by  the  court  would 
not  have  eradicated  it  Trial  Judges  ought 
not  to  permit  such  disreputable  practice,  and, 
when  It  is  called  to  the  attention  of  this 
court  It  will  not  be  tolerated.  Attorneys 
must  govern  themselves  accordingly. 

Certain  instructions  given  by  the  court  are 
assigned  as  error,  but  we  do  not  deem  it 
necessary  to  pass  upon  those  instructions, 
for  the  reason  that  the  evidence  of  the  re- 
spondent is  not  sufficient  to  estiblish  the 
plaintiff's  right  to  recover  in  any  sum  what- 
ever in  this  action. 

The  Judgment  must  therefore  be  reversed., 
and  the  cause  remanded  for  further  proceed- 
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Ings  In  accordance  with  the  views  expressed 
In  this  opinion.    Costs  awarded  to  appellant 

8TMWART,  J^  concurs. 

AILSHIE,  G.  J.  (dissenting  In  part  and 
concurring  in  part).  I  cannot  agree  with  the 
conclusion  reached  by  Mr.  Justice  SULLIVAN 
that  the  evidence  is  Insufficient  to  support 
the  verdict  in  this  case.  I  think  there  is 
sufficient  evidence  in  this  record  to  go  to  the 
Jury  and  to  be  considered  by  them  for  the 
purpose  at  least  of  establishing  the  plain- 
tiff's claim  for  compensation  for  services 
rendered  subsequent  to  the  transaction  of 
1908,  when  the  McKlnzies  deeded  their  two- 
thirds  interest  in  these  mining  claims  to  the 
corporation  and  took  stock  therefor.  It  is 
possible  and,  I  think,  probable  that  the  ap- 
pellant is  estopped  and  precluded  from  claim- 
ing compensation  from  the  corporation  for 
services  rendered  prior  to  this  transaction. 
The  foots  disclosed  by  the  record  would  seem 
to  be  sufficient  to  estop  the -plaintiff  from 
now  claiming  that  he  had  a  charge  against 
the  corporation  prior  to  that  time.  On  the 
other  hand,  I  see  no  legal  Justification  for 
this  court's  saying  that  the  evidence  is 
wholly  insufficient  to  support  a  verdict  for 
services  rendered  subsequent  to  that  transac- 
tion. It  Is  an  established  fact  that  the  cor- 
poration did  employ  McLean  as  superlntend- 
«nt,  and  it  is  also  an  established  fact  that  the 
question  of  compensation  was  then  discussed, 
and  the  fixing  of  the  amount  of  compensa- 
tion was  left  to  be  determined  at  a  later  date. 
The  f&ct  that  the  officers  of  the  corporation 
did  not  make  an  order  fixing  the  salary  wUl 
certainly  not  relieve  the  corporation  from 
liability  or  preclude  the  superintendent  from 
receiving  a  reasonable  compensation  for  serv- 
ices rendered  under  such  employment.  It  is 
not  to  be  supposed  for  a  moment,  I  take  it, 
that  this  man  spent  four  years  living  out 
there  on  that  mine,  undergoing  the  priva- 
tions and  hardships  attendant  on  such  a  life, 
with  the  expectation  of  donating  his  services 
to  the  corporation,  or  that  the  officers  of  the 
corporation  believed  he  was  giving  them 
four  years  of  his  time  living  that  Isolated 
ate.  The  fact  that  be  did  draw  pay  for  the 
time  he  actually  worked  in  the  mine  is  not 
sufficient  to  preclude  his  right  to  recover  a 
reasonable  compensation  for  his  time  as 
superintendent  and  manager  of  the  com- 
pany's property  and  business. 

I  readily  agree  that  some  of  the  facts  recit- 
ed by  Mr.  Justice  SULLIVAN  consUtute  dr- 
cnmstances  against  the  respondent,  but  these 
were  matters  of  fact  to  be  weighed  by  the 
Jury  and  not  by  this  court    The  fact  that  a 


man  has  not  presented  a  bill  to  his  employer 
for  four  or  eight  years  is  a  drcumstitnce  to 
be  considered  against  the  validity  of  his 
claim,  but  it  certainly  is  not  conclusive 
against  him,  nor  does  it  furnish  a  decisive 
test  for  denying  his  claim  when  he  comes  in- 
to a  court  of  Justice  seeking  to  recover  his 
compensation.  It  is  contrary  to  the  ordinary 
course  of  business  for  a  nian  to  let  his  claim 
for-  labor  run  so  long  without  demanding  pay- 
ment. Most  people  need  their  pay  sooner. 
But  it  would  be  a  dangerous  and  unusual 
precedent  to  establish  to  say  that  because  a 
man  has  not  presented  his  claim  for  four  or 
eight  years  is  a  circumstance  sufficient  to  bar 
his  right  of  recovery.  The  Legislature  has 
by  enacting  the  statute  of  limitations  fixed 
the  period  which  it  intended  should  bar  the 
right  of  recovery  in  actions  for  debt  and 
tills  court  has  no  right  to  add  any  new 
grounds  of  limitations. 

Now  I  agree  that  the  judgment  in  this  case 
ought  to  be  reversed,  but  I  base  that  conclu- 
sion upon  the  conduct  of  counsel  for  respond- 
ent in  the  trial  court  This  court  has  cer- 
tainly expressed  itself  so  frequently  on  the 
matter  of  improper  and  prejudicial  state- 
ments and  assertions  by  counsel  in  the  trial 
of  cases  before  Juries  that  there  ought  to  be 
no  mistaking  the  position  and  attitude  of  the 
court  on  these  matters.  Lawsuits  ought  to 
be  conducted  before  courts  and  juries  for 
the  purpose  of  arriving  at  Just  conclusions 
based  upon  the  evidence  and  the  law  applica- 
ble thereto.  They  ought  not  to  be  determin- 
ed upon  prejudice  and  passion,  and  the  courts 
ought  not  to  be  the  scenes  of  personal  bicker- 
ings and  sparring  and  jangling  between  coun- 
sel. The  Judges  of  the  courts  ought  to  be 
more  than  referees  In  this  kind  of  a  game.  If 
one  attorney  indulges  in  erroneous  remarks 
and  prejudicial  statements  and  in  badgering 
the  opposing  counsel,  the  adverse  counsel  is 
left  only  one  of  two  alternatives,  first,  to  meek- 
ly submit  and  see  his  client  defeated,  or  to 
join  in  the  wrangle  and  turmoil.  The  sooner 
courts  shut  off  this  kind  of  procedure  the  bet- 
ter it  will  be  for  the  administration  of  Jus- 
tice. 

For  the  reasons  last  mentioned,  I  agree  to 
a  reversal  of  the  judgment,  but  I  dissent 
from  that  part  of  the  majority  opinion  which 
holds  that  the  evidence  is  not  sufficient  "to 
establish  the  plaintiff's  right  to  recover  fn 
any  sum  whatever."  I  think  such  holding 
is  contrary  to  the  statute  (section  4824,  Rev. 
Codes)  and  the  uniform  holdings  of  this 
court  Buster  v.  Fletcher,  22  Idaho,  172,  125 
Pac.  226;  HercuUth  Co.  v.  Gustafson,  22 
Idaho,  537,  126  Pac.  1050,  and  many  other 
cases. 
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ONEIDA  COUNTX  t.  EVANS  et  aL 
(Supreme  Conrt  of  Idaho.    Jan.  20,  1914.) 

L  Counties   (S  16*)— Cbbation— Appobtion- 

XKNi  or  Indebtedness. 

Under  chapter  6  of  the  1913  Session  Laws, 
creatiDK  the  county  of  Power,  it  was  the  evi- 
dent intention  of  the  Legislature  to  require 
Power  county  to  pay  an  amount  of  the  total 
bonded  indebtedness  of  Oneida  county  as  the 
same  existed  at  the  time  of  the  introduction 
and  passage  of  the  act  creating  Power  county, 
equal  to  the  percentage  which  the  assessed  val- 
uation of  the  property  included  within  Power 
county  represents  of  the  total  assessed  valua- 
tion of  all  the  property  of  Oneida  county  for 
the  year  1912 ;  and  it  was  not  the  intention  of 
the  Legislature  to  give  Power  county  any  ben- 
efit from  the  concession  or  bonus  made  to 
Oneida  county  by  the  provisions  of  chapter  6 
of  the  1913  Session  Laws,  creating  the  county 
of  Franklin,  and  requiring  the  county  of  Frank- 
lin to  assume  the  flat  sum  of  $30,000  of  the 
bonded  indebtedness  of  Oneida  county. 

[Eld.  Note. — For  other  cases,  see  Conntiea, 
Cent  Dig.  {{  12-16;    Dec  Dig.  f  16.*] 

2.  STATDTBS   (i  225^*)— Ck>N8TBUCTI0N. 

Where  two  separate  acts  of  the  Legisla- 
tnre  are  introduced  concurrently  and  passed 
concurrently  through  the  two  branches  of  the 
Legislature,  and  are  approved  on  the  same  day 
and  at  substantially  the  same  time  by  the  Oov- 
emor,  they  should  be  considered  and  construed 
nnder  the  same  rule  of  construction  applicable 
to  the  different  parts  and  various  sections  of 
one  and  the  same  act. 

[Ed.  Note. — ^For  other  cases,  see  Statutes, 
Cent  Dig.  |  304:  Dec  Dig.  {  225^.*] 

Original  application  by  Oneida  County 
against  D.  L.  Evans  and  others  for  writ  of 
review.  Writ  granted,  and  the  action  of  the 
board  of  appraisers  appointed  to  adjust  the 
claims  and  demands  between  Power  and 
Oneida  counties  under  the  provisions  of  chap- 
ter 6  of  the  1913  Session  Laws  reviewed. 
Action  of  the  board  reviewed,  and  order  re- 
versed and  the  cause  remanded  to  the  board, 
with  directions. 

E.  O.  Davis,  of  Boise,  and  T.  E.  Ray, 
Co.  Atty.,  of  Malad,  for  plaintiff.  O.  R. 
Baum,  of  American  Falls,  and  W.  O.  Bissell, 
of  Gooding,  for  defendanta  C.  A.  Sunder- 
Un,  of  Bnrley,  pro  se. 


AILSHIE,  C.  J.  This  is  an  original  appli- 
cation made  in  this  court  for  a  writ  of  re- 
view to  review  the  action  of  the  appraisers 
appointed  under  the  provisions  of  chapter  6 
of  the  1913  Session  Laws  creating  the 
county  of  Power,  whereby  the  appraisers 
sought  to  adjust  the  bonded  Indebtedness 
between  the  counties  of  Power  and  the  par- 
ent connty  of  Oneida. 

[1]  The  only  question  to  be  determined  is 
the  proper  construction  to  place  on  said  sec- 
tion 7  of  the  act  That  section  provides  for 
the  apportionment  and  adjustment  between 
the  two  counties  of  the  bonded  indebtedness 
of  the  old  county,  and  reads  as  follows:  "The 
bonded  indebtedness  of  the  county  of  Oneida, 
itate  of  Idaho,  existing  and  owing  at  the 


time  this  act  takes  effect,  shall  be  paid  by  the 
counties  of  Oneida  and  Power  in  the  manner 
and  proportion  as  follows,  to  wit:  That  the 
county  of  Power  shall  pay  such  proportion 
of  said  indebtedness  as  the  total  assessed 
value,  as  sbown  by  the  assessment  rolls  of 
1912,  of  that  part  of  Oneida  county,  hereby 
taken  and  declared  to  be  a  part  of  Power, 
bears  to  the  total  assessed  value  of  Oneida 
connty  as  It  now  exists;  and  upon  the  crea- 
tion of  said  Power  county  and  the  apportion- 
ment of  the  indebtedness  aforesaid,  upon  the 
basis  aforesaid,  the  said  Oneida  county  shall 
own  and  retain  the  courthouse,  furniture, 
fixtures  and  appurtenances  and  the  real  es- 
tate upon  which  the  same  is  situated."  The 
same  session  of  the  Legislature  enacted  chap- 
ter 5,  creating  the  county  of  Franklin,  and 
the  two  acts,  being  chapters  6  and  6  of  the 
1013  Session  Laws,  were  approved  by  the 
Governor  on  the  same  day,  and  both  became 
laws  on  the  same  day.  Chapter  6,  which 
created  the  county  of  Franklin  out  of  the 
territory  which  formerly  belonged  to  Oneida 
county,  provided  that  the  new  county  of 
Franklin  should  assume  the  sum  of  $30,000 
of  the  bonded  indebtedness  of  Oneida  connty, 
without  reference  to  the  proportion  the  total 
assessed  valuation  of  the  new  county  might 
sustain  to  the  assessed  valuation  of  the  old 
coimty,  or  the  remaining  county. 

It  appears  that  at  the  time  of  the  passage 
of  these  acts  the  county  of  Oneida  had  a 
bonded  indebtedness  of  $59,000.  When  it 
came  to  adjusting  the  bonded  ■  indebtedness 
between  Power  anS  Oneida  counties,  the  com- 
mlssionerB  disagreed  as  to  the  basis  of  appor- 
tionment of  the  remaining  bonded  indebted- 
ness of  $20,000  between  these  two  counties. 
Tlie  Oneida  county  commissioner  contended 
that  Power  county  should  assume  a  sum  of 
the  entire  $50,000  indebtedness  of  the  old 
county  equal  to  the  percentage  of  assessable 
property  of  the  old  county  that  was  taken 
and  included  within  the  boundaries  of  the 
new  county,  which  was  27  per  cent.  On  the 
other  hand,  the  Power  county  commissioner 
contended,  and  the  third  commissioner  ap- 
pointed by  the  Governor  agreed  with  lilm, 
that  Power  county  should  only  pay  22.8  per 
cent,  of  the  total  outstanding  bonded  indebt- 
edness of  $69,000.  This  made  a  difference  of 
some  $2,430  between  the  two  counties.  This 
difference  In  computation  arises  out  of  the 
fact  that  $30,000  assumed  by  Franklin  coun- 
ty was  $5,220  tnore  than  would  have  fallen 
to  it  to  pay  had  it  been  computed  on  the 
basis  of  the  percentage  which  the  territory 
cut  off  and  organized  Iflto  Franklin  county 
bore  to  the  whole  territory  which  comprised 
the  parent  county.  Poww  county,  therefore, 
contended  that  it  was  entitled  to  a  credit 
out  of  this  concession  of  $54220  equal  to  the 
percentage  that  the  assessed  valuation  of  the 
county  of  Power  would  sustain  to  the  assess- 
ed valuation  of  the  property  left  in  the  old 
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connty  of  Oneida  after  the  segregation  of  the 
two  new  counties.  In  other  words,  the  con- 
tention reduces  Itself  down  to  this:  That 
whereas  Franklin  county,  In  order  to  gain 
the  consent  of  the  old  county  to  Its  creation, 
made  the  i>arent  county  an  Indacement  of 
^,220  to  apply  on  Its  bonded  Indebtedness 
over  and  above  the  equitable  share  which 
would  have  fallen  to  that  territory.  Power 
county,  on  the  other  hand,  now  contends  that 
this  concession  made  by  Franklin  county  was 
made  as  well  to  Power  a»  to  Oneida,  and  that 
Power  should  share  In  the  benefits.  Oneida 
county,  however,  contends  that  it  was  a  con- 
cession made  solely  to  the  parent  county,  and 
that  no  other  county  created  from  territory 
of  the  parent  county  Is  or  would  be  entitled 
to  claim  any  benefit  from  this  concession. 

It  seems  to  us  that  It  is  only  necessary  to 
turn  to  the  legislative  act  and  consider  for 
a  moment  the  language  of  the  statute,  the 
time  and  conditions  under  which  the  two 
statutes  passed  the  Legislature,  and  the  evi- 
dent purpose  of  the  respective  measures,  in 
order  to  determine  the  construction  to  be 
placed  on  the  language  of  section  7,  above 
quoted. 

Tbe  two  bills  now  embodied  in  chapters  6 
and  6  were  Introduced  In  the  Legislature  on 
the  same  day.  The  bill  creating  Power 
county  was  introduced  In  the  Senate  on  the 
10th  day  of  January.  The  bill  creating 
Franklin  county  was  introduced  in  the  House 
of  BepresentatlveB  on  the  same  date.  Each 
bill  took  its  due  course  through  the  Legisla- 
ture, and  no  one  could  foresee  whether  either 
one  would  pass,  or,  if  It  should  pass,  when  it 
would  finally  become  a  law.  The  Power 
county  bill,  which  finally  passed  the  Legisla- 
ture on  the  27th  day  of  January,  was  re- 
ceived In  the  Governor's  Office  on  the  29th. 
The  Franklin  county  bill  passed  the  Legisla- 
ture on  January  28th,  and  was  rec^ved  in 
the  Governor's  office  on  the  29th,  and  both 
bills  were  approved  by  the  Governor  on  the 
30th.  It  Is  claimed  that  the  Franklin  coun- 
ty bill  was  signed  and  approved  by  the  Gov- 
ernor 15  minutes  prior  to  his  approval  of  the 
Power  county  bill,  but  we  do  not  consider 
this  a  matter  of  much  signlflcance  in  the  de- 
termination of  this  question. 

It  is  clear,  and  indeed  seems  apparent,  that 
each  bill  was  drawn  and  had  reference  to  the 
creation  of  the  juirtlcular  county  which  It 
proposed  to  create  and  organize,  and  that 
it  was  directed  against  the  whole  territory 
of  the  parent  county,  without  referoice  to 
any  other  county,  either  then  in  existence, 
or  that  might  be  subsequently  created  from 
the  territory  of  the  parent  county.  It  is 
equally  dear  that  when  the  Franklin  county 
bill  referred  to  the  bonded  indebtedness  of 
Oneida  county,  the  paroit  county,  it  had 
reference  to  the  whole  indebtedneat  of  the 
parent  county;  and  it  is  likewise  equally 
clear  that  when  the  Power  county  bill  refer- 
red to  the  bonded  indebtedness  of  Oneida 


county,  the  parent  county,  it  had  reference  to 
the  entire  indebtedness  of  the  parent  oowitv- 

The  Legislature  in  considering  the  Power 
county  bUl  could  not  foresee,  and  we  would 
not  be  Justified  in  assuming  that  they  even 
contemplated,  that  the  Franklin  county  bill 
would  pass  first  and  become  a  law  prior  to 
the  passage  and  enactment  of  the  Power 
county  bilL  When  they  provided  by  section 
7  of  the  Power  county  act  that,  "the  bond- 
ed Indebtedness  of  the  county  of  Oneida, 
*  *  *  shall  be  paid  by  the  counties  of 
Oneida  and  Power  in  the  manner  and  pro- 
portion as  follows,  to  wit:  That  the  county 
of  Power  shall  pay  such  proportion  of  said 
indebtedness  as  the  total  assessed  valuer  as 
shown  by  the  assessment  rolls  of  1012,  of 
that  part  of  Oneida  county  hereby  taken  and 
declared  to  be  a  part  of  Power,  bears  to  the 
total  assessed  value  of  Oneida  county  as  it 
now  exists,"  they  evidently  meant  the  total 
indebtedness  of  Oneida  county  as  it  existed 
immediately  prior  to  the  segregation  of  Pow- 
er county,  and  at  the  time  of  the  Introduction 
and  passage  of  the  bill,  and  they  likewise 
meant  that  the  percentage  should  be  struck 
upon  the  basis  of  the  mathematical  ratio  be- 
tween the  entire  assessed  valuation  of  the 
whole  county  as  it  originally  stood  and  the 
new  county  of  Power  as  it  was  proposed  to  be 
created  by  this  act 

We  cannot  believe,  nor  can  we  find  any- 
thing in  the  act  which  would  Justify  the  in- 
ference, that  the  Legislature  intended  to 
charge  the  parent  coimty  with  any  part  of 
percentage  of  the  concession  or  bonus  which 
the  county  of  Franklin  ofTered  and  assumed 
by  the  Franklin  county  act  as  a  considera- 
tion for  their  release  from  the  parent  county 
and  organization  Into  a  new  county. 

[2]  In  our  Judgment,  these  bills  should  be 
construed  as  concurrent  acts.  It  is  our  opin- 
ion that  what  was  said  by  the  writer  of  this 
opinion  in  the  case  of  Blomqulst  v.  Board  of 
Commissioners  of  Bannock  County,  137  Pac. 
174,  is  applicable  here,  namely,  that  where 
two  acts  were  passed  and  approved  on  the 
same  day,  they  should  be  considered  and  con- 
strued as  a  single  act  under  the  same  role 
of  construction  as  if  all  parts  of  both  acts 
were  embodied  in  one  act  To  apply  that 
rule  of  construction  would  certainly  amount, 
to  approving  the  construction  contended  fbr 
by  the  appraiser  who  represented  Oneida 
county  and  the  contention  made  by  that 
county. 

We  conclude  that  the  appraisers  erred  in 
their  construction  of  the  law,  and  that  they 
should  have  charged  Power  county  with  the 
same  percentage  of  the  bonded  indebtedneas 
of  $59,000  of  the  old  county  that  the  assess- 
able property  within  the  boundaries  of  the 
new  county  of  Power  sustained  to  the  assess- 
able property  of  the  parent  county  of  Oneida 
for  the  year  1912.  The  action  of  the  apprais- 
ers is  therefore  vacated  and  set  aside,  and 
the  appraisers  are  directed  to  enter  an  order 
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In  accordance  wltb  the  views  bweia  espreM- 
ed.    No  costs  awarded. 

SnULIYAN,  J.,  concurs. 


DONOVAN,  HOPKA  &  NINMB2MAM  GO.  t. 
TBI-STATB  CEDA&  C!0. 

(Sapreme  Court  of  Idaho.     Jan.  20,  1914.) 

1  Logs  ahd  Loaoiira  (S  24*)— Constitotioii- 
AL  IjA.w   (H   244,   SWr)  — Due   Pbocess  — 
EqoAi.  Pbotbctioh— LmN  fob  Supplies. 
Chapter  226  of  the  Idll  SeMion  Laws  held 
ioTalid  and  void  as  not  affording  property  own- 
ers due  process  of  law  or  the  equal  protection 
of  the  law. 

[Ed.  Note.— For  other  cases,  see  Constitation- 
al  Law,  Cent  Dig.  M  710,  WO ;  Dec.  Dig.  j| 
244,  300  ;•  Logs  and  Logging,  Cent  Dig.  S  65 : 
Dec.  Dig.  I  2f  •] 

2.  CONSTITCTIONAL  Law  (§1  244,  SOO*)— LOQS 

AKD  liOooiRO  (I  24*)— Dm  Pbocess— Equal 

PBOnonOH— LiBH    FOB   SUPPUKS. 

Anderson  t.  Great  Northern  By.  Ca,  188 
Pac.  127,  approTed  and  followed. 

[Ed.  Note.— For  other  cases,  see  ConsUtutlon- 
il  Law,  Cent  Dig.  |$  710,  940;  Dec.  Dig.  {{ 
244,  300;*  Logs  and  Logging,  Cent  Dig.  | 
56;    Dec.  Dig.  |  24.*] 

Stewart,  J.,  dissenting. 

Appeal  from  District  Court,  Bonner  Coun- 
ty; John  M.  Flynn,  Judge. 

Action  by  Donoran,  Hopka  ft  Ninueman 
Company  against  the  Trl-State  Cedar  Coib- 
pany,  a  corporation,  to  foreclose  a  lien. 
From  a  Judgment  for  plalntlft,  defendant  aj^ 
peals.    Beversed. 

Ralph  T.  Morgan,  of  Ooenr  d'Alene,  for  ap- 
pellant   Feter  Jolmson,  of  Sand  Point,  for 

respondent 

AILSHIB,  C  J.  [1]  This  action  was  pros- 
ecuted under  £he  proTlslons  of  chapter  226 
of  the  1911  Session  Laws,  for  the  foreclosure 
of  a  lien  preferred  for  groceries,  supplies, 
feed,  and  other  necessaries  furnished  by  the 
respondent  to  one  William  O.  McKee,  a  con- 
tractor, who  was  engaged  In  getting  out 
some  1^200  cedar  poles  for  the  appellant  com- 
pany. Judgment  was  entered  In  faror  of  the 
claimant,  the  respondent  herein,  and  the  de- 
fendant appealed. 

[2]  This  court  has  Just  decided  In  the 
case  of  Anderson  t.  Great  Northern  By.  Co., 
13S  Pac.  127,  that  chapter  226  of  the  1911 
Session  Lews,  which  purports  to  authorize  a 
lien  for  groceries,  supplies,  feed,  and  other 
necessaries  furnished  any  contractor  or  other 
person  engaged  in  getting  out  timber  prod- 
acts,  is  Invalid,  void,  and  inoperative,  for  the 
reason  that  it  does  not  afford  the  property 
owner  due  process  of  law,  or  the  equal  pro- 
tection of  the  law,  and  that  it  Is  an  attempt 
to  take  the  property  of  one  person  and  trans- 
fer It  to  another  without  due  process  of  law. 
Upon  the  authority  of  that  case  (Anderson 
V.  Great  Northern  By.  Co.),  the  judgment  in 
tills  case  must  be  reversed,  and  it  is  so  or^ 


dered,  and  the  cause  is  remanded,  with  di- 
rection to  the  trial  court  to  dismiss  the  ac- 
tion.   Costs  awarded  in  favor  of  appellant 

SUIXIVAN,  J.,  concurs. 

STBWABT,  J.  I  dls'sent  In  this  case,  as 
the  majority  opinion  In  this  case  affirms  the 
case  of  Anderson  v.  Great  Northern  By.  Co., 
holding  that  section  1  of  chapter  226,  1911 
Sees.  Laws,  is  unconstitutionaL  As  I  pre- 
pared a  dissenting  opinion  in  that  case,  I 
simply  dissent  in  this  case  upon  the  author- 
ity of  the  dissenting  opinion  In  the  Ander- 
son V.  Great  Northern  By.  Co.  Case.  I  hold 
in  this  case  that  said  section  is  legal  and 
valid,  and  is  not  unconstitutional,  and  that 
a  Judgment  should  be  entered  accordingly. 


HAUi  V.  YABYAN  et  aL 

(Supreme  Court  of  Idaho.    Jan.  26,  1914.) 

1.  EscBows  (^  10,  16*)— Ddit  of  Defositabt 
— Delivkby  of  Deed. 

Where  a  deed  is  executed  and  placed  with 
a  depositary  accompanied  with  an  escrow 
agreement  directing  the  holder  of  the  deed  as 
to  what  shall  be  done  with  the  deed  and  the 
conditionB  upon  which  it  shall  be  delivered  to 
either  party  upon  the  making  of  payments  as 
provideid  for  in  the  escrow  agreement  the  hold- 
er thereof  should  deliver  the  deed  to  the  gran- 
tee in  accordance  with  the  terms  of  the  escrow 
which  constitutes  a  delivery  of  the  deed  and 
vests  title  in  the  grantee.  On  the  other  band, 
upon  breach  of  the  contract  and  failure  by  the 
grantee  to  make  the  payments  as  required  by 
the  escrow  agreement,  the  holder  thereof  may  re- 
turn the  deed  to  the  grantor  in  accordance  with 
the  terms  of  the  escrow  and  thereby  terminate 
the  interest  of  the  grantee  under  the  contract 
[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent  Dig.  |{  16,  21;   Dec  Dig.  |S  10. 16.*] 

2.  EscEows  (J  10*)— Duty  of  Depositaby— 
Delivebt  of  Deed. 

Where  a  grantee  under  an  escrow  agree- 
ment has  failed  to  make  payments  as  provided 
by  the  terms  of  the  escrow,  and  the  parties, 
grantor  and  grantee,  subsequently  make  a  con- 
tract extending  the  time  for  making  a  payment 
and  fail  to  communicate  knowledge  thereof  to 
the  escrow  holder,  and  the  latter  has  no  knowl- 
edge of  such  agreement,  be  may  properly  sur- 
render the  deed  to  the  grantor  in  compliance 
with  the  terms  of  the  escrow  agreement 

[Ed.  Note. — For  other  cases,  see  Escrows, 
Cent  Dig.  1 15;  Dec.  Dig.  i  10.*] 

3.  VENDOB  AMD  PUBGHABEB  (S  334*)— BBBAOH 
BY    PUBOHABBB  —   BEOOVEBY    OF   PAYHBHTS 

Made. 

The  purchaser  of  land  upon  installments 
who  defaults  in  the  payment  of  an  installment 
as  stipulated  by  the  agreement  cannot  rescind 
the  contract  or  breach  the  same  and  refuse  to 
make  the  payments  as  they  fall  due  and  there- 
upon maintain  an  action  a^nst  the  vendor  for 
installments   previously   paid. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  959-980;  Dec  Dig.  | 
334.*] 

4.  Vendob  and  Pubchaseb  (f  334*)— Bbeaoh 
-Acceptance  of  Rescission— Becovebt  of 
Payments  Made. 

Where  a  vendor  rescinds  a  contract  to  sell 
real  estate  on  installments  or  makes  a  breach 
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thereof  or  the  vendee  resdnds  or  breaches  the 
contract,  and  the  vendor  accepts  sach  rescission 
and  acts  thereon,  the  vendee  may  maintain  bis 
action  to  recover  installments  previously  paid. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Gent  IKg.  Ig  969-teO;   Dec.  Dig.  jj 

5.  Yeitbob  asb  Pubo'haseb  (i  270*)— Bbeach 

BY    PUBOHABEB — TeBIONATION    OF    RlQHTS— 
ESCBOWS. 

Where  a  deed  is  placed  in  escrow  subject 
to  be  delivered  to  the  grantee  upon  the  pay- 
ment ot  stipulated  installments  at  fixed  times, 
and  the  vendee  fails  to  make  the  payments  as 
provided  by  the  agreement,  and  the  deed  and 
escrow  are  returned  to  the  vendor,  the  rights 
and  interests  of  the  vendee  in  the  land  are 
thereby  terminated,  and  it  is  not  necessary  for 
the  vendor  to  prosecute  an  action  in  foreclo- 
sure in  order  to  divest  the  vendee  of  any  inter- 
est in  the  property. 

[Bd.  Note. — For  other  eases,  see  Vendor  and 
Purchaser,  Gent.  Dig.  |i  764,  766;  Dec.  Dig. 
{  270.*] 

Appeal  from  District  Court,  Ada  Cotmty; 
0.  P.  McCarthy,  Judge. 

Action  by  William  J.  Hall  against  James  F. 
Taryan  and  others  for  debt  From  Judgment 
for  defendants,  plalntilt  appeals.   Affirmed. 

T.  C.  Coffin,  Harry  Keyser,  and  V.  P.  Cof- 
fin, all  of  Boise,  for  appellant  Cavanah, 
Blake  &  MacLane,  of  Boise,  for  respondenta 

AILSHIE,  O.  J.  The  appellant,  William  J. 
Hall,  on  about  the  30th  day  of  March,  1911, 
entered  into  a  contract  with  James  F.  Taryan 
and  wife,  whereby  he  agreed  to  purchase 
from  them  a  farm  for  the  sum  of  |12,S85.  A 
deed  was  executed  and  placed  in  escrow  in 
the  First  National  Bank  of  Idaho.  The  es- 
crow agreement  was  indorsed  on  the  envelope 
in  wlilch  the  deed  was  placed,  and  recited 
that  the  first  payment  of  $2,000  bad  been 
made  and  the  receipt  of  that  sum  was  ac- 
knowledged. It  then  provided  for  the  pay- 
ment of  $1,000  on  the  30th  of  March,  1912, 
$1,000  on  March  30,  1913,  and  the  balance  of 
$8,585  on  or  before  seven  years  after  the  date 
of  the  escrow.  It  was  then  recited  in  this 
agreement,  which  was  signed  by  both  parties, 
that  "time  is  the  essence  of  this  agreement, 
and  should  the  grantee  herein  fail  to  make 
payments  as  herein  agreed,  then  this  es- 
crow and  deed  to  be  returned  to  the  grantors 
herein  and  all  payments  made  at  that  time 
to  be  k^t  by  the  grantors  or  their  heirs  or 
assigns  as  liquidated  damages."  Hall  was 
unable  to  meet  the  $1,000  payment  which  fell 
due  March  30,  1912,  and  so  a  few  dajns  be- 
fore it  fell  due  he  went  to  see  Yaryan  about 
the  matter,  telling  him  that  he  was  not  going 
to  be  able  to  make  the  payment  and  that  he 
did  not  want  to  lose  the  $^,000  that  he  had 
paid.  Xaryan  Insisted  that  he  would  have  to 
live  up  to  the  terms  of  his  contract  and  that 
if  he  failed  to  make  the  payment  he  would 
forfeit  what  had  been  paid.  No  agreement 
was  reached  at  this  time,  and  Hall  returned 
home,  and,  some  time  thereafter  and  sub- 
sequent to  the  date  on  which  the  payment 


had  fallen  due,  they  met  and  had  a  further 
interview  with  reference  to  the  matter,  which 
resulted  in  the  execution  of  a  lease  on  these 
premises  which  was  dated  March  30, 1911,  but 
which,  as  a  matter  of  fact,  was  executed  on 
about  the  13th  day  of  May,  1912.  This  was 
an  ordinary  form  of  lease  for  a  period  of 
seven  montlis  from  the  30th  day  of  March, 
and  the  only  reference  wUcb  it  contained 
to  the  previous  agreement  to  sell  or  the  es- 
crow agreement  was  the  closing  paragraph 
thereof,  which  is  as  follows:  "It  is  farther 
understood  and  agreed  that  should  the  sec- 
ond party  herein  make  payments  to  the  Srst 
party  herein,  as  shown  by  one  certain  escrow 
dated  March  30,  1911,  on  or  before  July  1, 
1912,  then  tliis  lease  is  to  be  delivered  up  and 
considered  void  and  of  no  effect  whatever." 
Hall  occupied  and  cultivated  the  land,  and 
nothing  further  was  done  about  the  matter 
until  some  time  about  the  expiration  of  the 
term  of  the  lease.  No  further  payment  was 
made,  and  no  further  claim  was  asserted  by 
Hall  under  the  escrow  agreement  After  the 
expiration  of  the  term  of  the  lease.  Hall  was 
dispossessed  by  proceedings  under  the  unlaw- 
ful detainer  statute.  He  thereafter  oonmienc- 
ed  this  action  to  recover  the  amount  of  the 
payment  he  had  made  under  the  escrow 
agreement  and  the  value  of  taxes  paid  and 
improvements  placed  upon  the  land  during 
his  occupancy.  Judgment  was  entered  In 
favor  of  the  defendant,  and  plaintUT  ap- 
pealed. 

[1,  2]  The  trial  court  found  that  appellant 
fidled  to  make  his  payments  in  accordance 
with  the  terms  of  the  escrow  agreement,  and 
that  thereafter  the  vendor  and  vendee  had  a 
controversy  over  the  matter,  and  finally 
reached  an  agreement  which  was  embodied 
in  the  lease  heretofore  mentioned,  dated 
March  SO,  1912,  but  wUch  was  actually  exe- 
cuted on  or  abont  the  13th  day  of  May  of 
that  year.  The  court  thai  finds:  "That  It 
was  the  intention  of  this  lease  to  compromise 
and  settle  the  dispute  between  the  parties 
by  allowing  the  plaintiff  until  July  1,  1912, 
within  which  to  meet  bis  $1,000  i>ayment,  and 
the  consideration  therefor  moving  to  the 
plaintiff  was  extension  of  time  allowed  him 
to  make  bis  payment,  and  the  consideration 
moving  to  the  defendants  was  the  renuncia- 
tion by  the  plaintiff  of  his  rights  as  pur- 
chaser under  the  contract  of  March  30,  1911, 
and  bis  acceptance  of  the  status  of  tenant,  and 
that  by  said  lease  the  contract  of  March  30, 
1911,  was  canceled  and  abrogated,  and  rights 
and  liabilities  settled  and  determined."  Api>el- 
lant  contends  that  this  lease  amounted  to 
nothing  more  than  an  extension  of  time  In 
which  to  make  payment  of  the  $1,000  which 
fell  due  March  30th,  and  that  this  was  in 
effect  an  extension  of  the  escrow  agreement 
for  the  making  of  this  payment  until  July 
Ist 

It  appears  from  the  evidence  that  some 
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time  In  April  Taryan  went  to  the  bank  and 
took  down  the  escrow  agreement  and  deed 
which    bad    been    deposited    In    the    bank. 
Hall,  however,  had  no  knowledge  or  informa- 
tion of  the  taking  down  of  the  deed  and  es- 
crow until  some  time  in  November  and  aft- 
er the   expiration  of  the  lease  Itself.  .  It 
Is  clear,  therefore,  that  his  fallnre  to  make 
the  $1,000  payment  on  the  first  of  July  was 
in  no  way  influenced  by  the  fact  that  Tar- 
yan had  taken  the  deed  and  escrow  agree- 
ment out  of  the  bank.    On  the  other  hand, 
if  he   had  made   the  payment  within  the 
time  or  tendered  the  payment,  there  is  no 
question  but  that  he  would  have  had  a  right 
to  enforce  the  terms  of  the  original  agree- 
ment even  though  the  vendor  had  reclaimed 
the    deed   and   escrow   agreement     <Whlle 
Taiyan  may  have  had  no  right  to  demand 
the  deed  and  agreement  prior  to  the  let  of 
July,  on  the  other  band  there  was  no  breach 
of  faith  or  duty  on  the  part  of  the  bank 
In  surrendering  np  the  deed  and  agreement, 
for  the  reason  that  it  does  not  appear  that 
the  bank  had  been  in  any  way  apprised  of 
the  subsequent  agreement  extending  the  time 
until  July  lat.    The  original  escrow  agree- 
ment was  directed  to  the  bank  as  the  de- 
positary of  the  deed.    The  only  instruction  or 
direction  that  the  bank  had  was  contained  in 
this  escrow  agreement  Indorsed  on  the  en- 
velope containing  the  deed.     Without  fur- 
ther or  additional  Instruction,  the  bank  had 
a  right  to  act  upon  the  directions  contained 
in  this  agreement  and  was  clearly  within  its 
rights  when  it  surrendered  up  the  deed  and 
agreement    On  the  other  hand,  if  Hall  had 
made  his  payment  within  the  time  stipulated 
in  the  extension  as  contained  In  this  lease, 
his  rights  under  the  escrow  would  have  been 
preserved.    This  did  not  amount  to  a  rescis- 
sion of  a  contract  on  the  part-  of  Taryan. 
[3]  The  decisive  question  confronting  us  in 
this  case  is  the  right  of  the  vendee  to  re- 
cover payments  made  on  a  contract  to  pur- 
chase after  a  breach  of  the  contract  by  him. 
Appellant  bad  entered  into  a  contract  to 
purchase  a  tract  of  land  for  a  stipulated 
sum,  payable  in  Installments.    He  failed  to 
make  a   payment  as  provided   for  in  the 
agreement    He  seems  to  have  realized  that 
this  was  a  forfeiture  of  his  rights  and  the 
money  previously  paid,  and  thereafter  en- 
tered   into    this    lease    and    extension    of 
time.    He  failed  to  make  payment  within 
the  time  granted  by  the  extension.     He  is 
in  the  position  now  of  suing  to  recover  mon- 
ey under  a  contract  which  be  admittedly  vio- 
lated himself,  and  the  loss  under  which  oc- 
cnned  by  reason  of  his  not  having  lived  up 
to  the  terms  of  his  contract    The  law  is 
well  settled  that  a  purchaser  of  land  In  de- 
&nlt  for  failure  to  make  payment  of  the 
purchase  price,  as  stipulated  by  the  agree- 
ment or  contract  of  purchase,  cannot   re- 
scind the  contract  or  breach  the  same  and  re- 
fuse to  make  the  payments  and  thereupon 


maintain  an  action  against  the  vendor  for 
the  installments  previously  paid.  Clock  v. 
Howard  &  Wilson  Colony  Co.,  123  Cal.  1,  55 
Pac.  713,  48  L.  R.  A.  199,  69  Am.  St  Rep. 
17;  List  v.  Moore,  20  CaL  App.  616,  129 
Pac.  962;  Hansbrough  v.  Peck,  5  WaU.  497, 
18  L.  Ed.  520;  Toung  v.  Jordan,  183  111. 
459,  56  N.  E3.  85 ;  Downey  v.  Rlggs,  102  Iowa, 
88,  70  N.  W.  1091;  Keefe  v.  Fairfield,  184 
Mass.  334,  68  N.  E.  342 ;  Satterlee  v.  Gronk- 
hite,  114  Mich.  634,  72  N.  W.  616;  Gold- 
man V.  WUlis,  64  App.  Dlv.  508,  72  N.  T. 
Supp.  292;  Palmer  v.  Washington  Secu- 
rities Investment  Co.,  43  Wash.  451,  86  Pac. 
640;  Woodman  v.  Blue  Grass  Land  Co.,  125 
Wis.  489,   103   N.   W.   236,   104  N.   W.   920. 

[4]  It  seems  to  be  equally  well  settled,  on  the 
other  hand,  that  If  the  vendor  rescinds  the 
contract  or  makes  a  breach  thereof,  then 
and  thereupon  the  vendee  may  accept  the  re- 
scission and  recover  the  money  he  has  paid 
under  his  contract;  or,  if  the  vendor  accept 
the  breach  or  abandonment  or  rescission 
made  by  the  vendee,  then  the  vendee  may 
recover  the  money  paid  under  the  agreement. 
This  doctrine  is  recognized  in  the  leading 
case  of  Lytle  v.  Scottish-American  Mortgage 
Co.,  122  Ga.  458,  60  S.  E.  402,  upon  which 
appellant  relies. 

[S]  The  contention  by  appellant  that  this 
agreement  provided  a  penalty  and  stipulat- 
ed for  a  forfeiture,  and  that  In  so  far  it 
was  void,  and  that  to  deny  the  appellant 
the  right  to  recover  here  would  have  the 
effect  of  enforcing  such  forfeiture,  is  not 
well  taken,  for  the  reason  that  without  any 
such  stipulation  in  the  agreement  or  con- 
tract the  legal  effect  of  a  breach  would  be 
the  forfeiture  of  the  sum  paid,  or  rather 
it  terminates  the  contract  and  leaves  the 
parties  in  the  position  they  place  themselves 
in  and  presumes  that  eadi  has  received  an 
adequate  value  and  compensation  for  the 
amount  he  has  laid  out  and  expended  under 
the  contract.  It  must  not  be  forgotten  that 
time  was  made  of  the  essence  of  the  stlptila- 
tlon  and  agreement  here  involved,  in  so  far 
as  the  payment  of  the  installments  was  con- 
cerned. 

We  think  that  appellant's  authorities  as  to 
the  nature  and  effect  of  an  escrow  are  sound 
and  correctly  state  the  law.  1  Devlin  on 
Deeds,  p.  678;  Bronx  Investment  Co.  v. 
Natl.  Bank  of  Commerce,  47  Wash.  566,  92 
Pac.  380;  Tharaldsen  v.  Everts,  87  Minn. 
168,  91  N.  W.  467;  In  re  CorneUus'  Estate, 
151  Cal.  550,  91  Pac.  329.  It  would  be  most 
unsafe,  however,  and  indeed  disastrous  in  a 
state  like  ours  to  hold  that  every  time  a 
deed  Is  placed  in  escrow  the  vendee  therein 
acquires  such  an  Interest  in  the  property  as 
to  require  a  foreclosure  in  order  to  divest 
him  of  such  interest.  When  be  fails  to  com- 
ply with  the  terms  of  the  escrow  agree- 
ment, the  vendor  is  clearly  entitled  to  take 
down  the  deed  and  thus  terminate  the  ven- 
dee's interest  and  right  therein. 
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Connsel  for  appellant  hare  placed  a  great 
deal  of  BtreBs  upon  the  principle  of  the  com- 
mon law  which  forbade  contracts  which  at- 
tempted to  stipulate  and  determine  the 
amount  of  damages  which  should  be  award- 
ed In  the  erent  of  a  breach  of  the  contract, 
and  they  assert  that  the  same  principle 
which  had  long  been  the  law  was  embodied 
in  chapter  11,  art.  8,  of  8  and  9  William  the 
Third,  enacted  in  1606,  which  statute  is  em- 
bodied in  section  1670  of  the  avU  Code  of 
California.  It  is  contended  that  in  sub- 
stance the  same  law  is  in  effect  in  this  state, 
even  though  we  have  no  specific  statute  on 
the  subject  We  think  counsel  Is  correct 
in  this  proposition,  but,  as  above  noted,  we 
do  not  agrree  that  it  is  applicable  to  the 
case  at  bar,  or  that  Its  consideration  here 
is  essential  to  the  determination  of  a  case 
of  this  character. 

We  conclude  that  the  Judgment  in  this 
case  should  be  affirmed,  and  it  is  so  ordered, 
with  costs  In  favor  of  respondent. 

SUIXIVAN,  J.,  concon. 


BAKER  T.  OOODINO  COUNTY  et  aL 
(Sapreme  Court  of  Idaho.     Feb.  8.  1014.) 

1.  CouirriES  (|  178*)  —  Bowns  —  Vauditt — 
SuBiassiON  TO  VOTX. 

Under  the  provisions  of  the  HlghwaT  Dis- 
trict Law  (Laws  1011,  c.  66),  the  board  of  coun- 
ty commissioneTS  cannot  legally  call  an  elec- 
tion for  the  voting  of  highway  bonds  upon  their 
county  with  the  understanding  and  arrangement 
to  apportion  the  proceeds  of  the  sale  of  audi 
bonds  among  the  aevertfl  highway  districts  of 
the  county. 

[Ed.    Note.— For   other   cases,   see   Counties, 
Cent.  Dig.  H  260-273;   Dec  Dig.  f  17&»] 

2.  Highways  (§  99*)— Highway  Distbicts— 
CONTBOL  OF  Highways. 

Under  the  provisions  of  section  16  of  said 
Highway  District  Law  (Laws  1911,  c.  65)  tJie 
highway  commissionerB  in  such  highway  dis- 
trict constitute  the  highway  board,  and  have, 
except  as  provided  in  section  64  of  said  act,  ex- 
clusive general  supervision  and  jurisdiction  over 
all  highways  within  their  district,  with  full 
power  to  construct,  maintain,  repair,  and  im- 
prove all  highways  therein. 

[Ed.  Note. — For  other  cases,   see  Highways, 
Cent  Dig.  |f  32^-530;    Dec.  Dig.  i  90.*] 

8.  Highways  (f  90*)— Highway  Distbicts— 

CoNTBOL  OF  Highways. 

Section  17  of  said  act  (Laws  1911,  c.  55) 
provides,  in  respect  to  highways  included  within 
such  districts,  that  the  power  and  jurisdiction 
of  the  highway  board  shall  be  exclusive,  except 
as  provided  in  section  64  of  said  act,  and  pre' 
eludes  the  county  commissioners  from  exercising 
general  supervision  and  jurisdiction  over  such 
highways. 

[£<d.  Note.— -For  other  cases,  see   Highways, 
Cent  Dig.  i{  823-330;    DecTDig.  i  99.*] 

4.  CoPNTiKS  (i  174*)— Highway  Dibtbiotb— . 
Pboceeds  of  County  Bonds. 

Section  65  of  said  act  (Laws  1911,  c  65) 
provides,  among  other  things,  that  after  the  or- 
ganization of  such  district  the  highway  board 
shall  have  exclusive  power  to  levy  and  apply 
all  road,  bridge,  and  highway  taxes  within  the 
district  except  in  respect  to  general  county  tax- 


es as  provided  in  section  87  of  said  act  and  in 
respect  to  local  municipal  taxation  as  provided 
in  section  64  of  said  act,  and  also  in  respect 
to  any  taxing  power  within  the  state. 

[Ed.    Note.— For   other    cases,    see   Ck>unties, 
Cent  Dig.  H  264.  266 ;   Dec.  Dig.  |  174.*] 

6.  Counties  (|  174*)— Highway  Distbiots— 

Pbooexds  of  County  Bonds. 

The  provisions  of  seetion  882b  (Seas.  Laws 
1011,  p.  167,  c.  60)  excepts  from  U>e  jurisdic- 
tion of  the  board  of  coun^  commissioners  those 
highways  situated  in  highway  distrieta. 

[Ed.    Note.— For   other   cases,   see    Counties, 
Cent  Dig.  H  264,  266 ;   Dec.  Dig-  f  174.*] 

6.  CoxTirnxs  (|  174*)— Highway  Distbicts— 
Pbooekds  of  County  Bonds. 

Under  the  provisions  of  the  Highwav  Dis- 
trict Law  (Laws  1011,  c.  66),  die  board  of  coun- 
ty commissioners  could  not  expend  the  proceeds 
obtained  from  the  sale  ot  the  bonds  involved  in 
this  case  on  highways  included  in  highway  dis- 
tricts. 

[Ed.    Note.— For   other    cases,    see   Counties, 
Cent  Dig.  H  264,  265;   Dec.  Dig.  i  174.*] 

7.  CouNTiBS  (I  174»)— Highway  Distbicts— 
.  Pbocebds  or  County  Bonds. 

Under  the  provisions  of  section  882b  (Ijawa 
1911,  c.  60)  the  board  of  county  commissioners 
are  given  power  to  construct  or  repair,  with 
the  consent  of  the  corporate  authorities  of  any 
municipality  within  the  county,  any  highway 
within  such  municipality  upon  sudi  division 
of  the  cost  thereof  as  may  be  agreed  upon,  or 
join  with  the  state,  or  an^  body  politic  or  politi- 
cal subdivision  thereof,  in  the  construction  or 
repair  of  an:f  highway,  and  to  contract  for  an 
equitable  division  of  the  costs  thereof. 

[Ed.    Note.— For   other    cases,    see   Counties, 
Cent.  Dig.  |{  264,  265;   Dec  Dig.  {  174.*] 

8.  Highways  (S  00*)— Highway  Distbiotb— 
Right  to  Refaib  ob  Constbuct- Countiks. 

That  section  gives  the  board  of  county 
commissioners  power  to  construct  or  repair  cer- 
tain highways  with  the  "consent"  of  the  corpo- 
rate authorities  that  control  such  highways,  and 
also  to  contract  for  an  equitable  division  of  the 
cost  thereof. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  Si  323-330;   Dec.  Dig.  |  99.*] 

0.  CouNTiEq  (8  174»)— Highway  Distbicts — 

Pbocxkds  of  County  Bonds. 

The  Highway  District  Law  (Laws  1911,  c 
66),  does  not  contemplate  the  raising  of  money 
for  the  purpose  of  constructing  or  repairing 
highways  in  highway  districts  by  voting  bonds 
on  the  entire  county,  and  then  leaving  it  with 
the  board  of  county  commissioners  to  apportion 
the  proceeds  of  such  bonds  to  the  several  high- 
way districts. 

[EM.   Note.— For   other   cases,    see  Counties, 
Cent  Dig.  S{  264,  265 ;    Dec.  Dig.  |  174.*] 

10.  Pbohibition  (I  6»)— Gbounds. 

Held,  that  the  writ  of  prohibition  would  lie 
in  this  case. 

[E]d.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  S|  81-83;    Dea  Dig.  i  6.»] 

11.  Pbohibition  (|  e*)— Gbounds. 

The  case  of  Stein  v.  Morrison,  9  Idaho, 
426,  76  Pac.  246,  cited  and  distinguished. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  i|  81-33 ;  Dec.  Dig.  |  6.*] 

12.  Pbohibition  ({  6*)— Obounds— Ezckbb  of 
Jurisdiction. 

Held,  that  the  writ  of  prohibition  lies  to  re- 
strain county  commissioners  from  proceeding 
in  cases  without  or  in  excess  of  their  jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  M  31-33;    Dec.  Dig.  |  6.»] 
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13.  WOBDS   AND  PHXASX»— "JVSICIAZ.." 

The  tetin  "Jndiclal"  as  awUed  to  the  ac- 
tion of  commissioners  is  not  to  be  recdyed  in 
the  same  sense  usually  applied  to  courts. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  toL  4.  pp.  3847,  384a] 

Original  proceeding  by  J.  O.  Baker  for  a 
writ  of  prohibition  prohibiting  the  Board  of 
County  Commissioners  of  Ooodlng  County 
from  proceeding  to  sell  road  bonds,  and  dis- 
tribute the  proceeds  thereof  proportionately 
among  the  several  highway  dlatrlcta  Per- 
onptory  writ  of  prohibition  granted. 

Hawle7>  Pnckett  &  Hawley  and  O.  W. 
Worthwlnei  all  of  Boise,  for  plaintiff.  P. 
T.  Sutphen  and  W.  G.  Blssell,  both  of  Good- 
ing, for  defendants. 


SULLIVAN,  3.  This  la  an  original  applica- 
tion to  this  court  for  a  writ  of  prohibition  to 
restrain  the  board  of  county  commissioners 
of  Gooding  county  from  selling  or  disposing 
of  a  bond  issue  of  $160,000. 

It  Is  allied  in  the  affidavit  of  complaint 
that  there  are  four  highway  districts  in 
Gooding  county,  including  within  th^r  bound- 
aries five-Blxtbs  of  the  taxable  property  of 
that  county,  as  well  as  about  two-thirds  of 
the  electors  of  said  county;  that  the  said 
several  highway  districts  were  contemplating 
bond  issnes  of  th^r  own,  and  on  the  23d 
day  of  September,  1913,  the  board  of  county 
commissioners  Issued  a  notice  of  election  to 
be  held  on  the  IStfa  of  October,  1913;  that 
said  resolution  was  not  voted  upon,  and  that 
the  records  of  the  board  of  county  commis- 
sioners show  that  fact;  that  the  notice  does 
not  recite  the  decision  of  the  board  to  bond 
said  county,  and  that  the  notice  ddes  not 
state  the  purpose  of  said  bond  issue;  tbat 
on  the  13th  day  of  October,  1913,  said  board 
passed  a  resolntlon  stating  that,  if  the  bond 
issue  carried,  the  proceeds  of  said  bonds 
would  be  distributed  uiwn  a  sale  thereof 
amMig  the  highway  districts  of  Gooding 
coimty.  Said  resolution  is  as  follows; 
"Whereas,  the  people  of  Gooding  county  are 
to  vote  on  the  proposition  of  a  road  bond 
In  the  amount  of  $160,000,  and  in  the  event 
the  bond  should  carry:  Be  it  resolved  by  the 
board  of  county  commissioners  that  the  pro- 
ceeds be  divided  among  the  organized  liigh- 
way  districts  as  now  organized,  or  to  be  or- 
ganized, In  the  proportion  to  the  valua- 
tion of  said  districts,  and  that  said  mon- 
ey so  apportioned  shall  be  turned  over 
to  said  mghway  districts  immediately  upon 
said  bonds  being  sold,  and  the  money 
received  therefor(e)  by  Gooding  county,  Ida- 
ho, to  be  used  by  said  highway  districts 
as  they  shall  see  fit,  and  all  moneys  ap- 
portioned to  unorganized  territory  on  the 
same  basis  and  qient  by  the  board  of  county 
commissioners  in  said  unorganized  territory." 


It  is  also  alleged  tbat  said  resolution  induced 
the  electors  of  Gooding  county  to  vote  favor- 
ably upon  said  bond  issue,  and,  had  it  not 
4>een  for  said  resolution,  the  bond  issue  would 
have  been  defeated. 

The  alternative  writ  of  prohibition  was 
issued,  and  upon  return  day  thereof  the  de- 
fendants filed  their  answer,  wherein  was  set 
forth  the  entire  proceedings  of  said  board  in 
regard  to  the  calling  of  said  bond  election 
and  the  result  thereof. 

Said  election  resulted  in  favor  of  the  bond 
Issne  t^  a  vote  of  849  in  favor  of  and  83 
against  the  bonds.  The  board  thereafter 
advertised  for  bids  for  the  purchase  of  said 
bonds,  and  thereafter  a  number  of  bids  were 
made  for  the  purchase  of  said  bonds,  and 
the  bid  of  John  Nuveen  &  Co.  (rffering  to 
purchase  said  bonds  at  par  was  accepted, 
said  bonds  to  bear  interest  at  the  rate  of 
6  per  cent  Thereafter  said  board  met  and 
took  up  the  matter  of  the  distribution  of  the 
money  to  be  received  from  tlte  sale  of  said 
bonds,  and  adopted  a  form  of  contract  or 
agreement  between  Ooodlng  county  and  each 
of  said  highway  districts,  whereby  it  was 
proposed  to  distribute  said  proceeds  in  ac- 
cordance with  the  resolntlon  passed  by  said 
board  and  above  set  forth.  At  that  stage  of 
the  proceedings  the  alternative  writ  of  pro- 
hibition was  issued  by  this  court,  directed  to 
said  board  of  county  commissioners. 

Counsel  for  the  plaintiff  contends:  (1) 
That  the  board  of  county  commissioners,  at 
their  meeting  of  September  23,  1913,  did 
not  vote  upon  the  proposition  to  bond  the 
county,  and  for  that  reason  the  bond  issue 
was  vitiated;  (2)  that  the  notice  of  election 
as  printed  and  posted  was  defective,  in  that 
it  does  not  recite  the  action  of  the  board 
in  deciding  to  bond  said  county,  that  the  no- 
tice is  not  clear  as  to  the  amount  of  bonds 
that  were  to  be  issued,  and  that  said  notice 
does  not  specify  the  particular  roads  and 
bridges  to  be  constructed  or  r^alred;  (3) 
that  the  resolution  of  October  18,  1918,  avoids 
the  election,  for  it  must  be  regarded  either 
as  an  additional  notice  or  an  Inducement; 
(4)  that  the  county  commissioners  cannot 
legally  turn  over  the  funds  obtained  from 
the  sale  of  these  bonds  to  the  liighway  dis- 
tricts; (6)  that  the  money  obtained  from  the 
sale  of  said  bonds  must  be  spent  In  Gooding 
county,  and  in  that  portion  of  Gooding  coun- 
ty outside  of  the  organized  highway  dis- 
tricts; W  that  under  the  peculiar  facts  in 
this  case  it  cannot  be  held  that  the  election 
of  October  18,  1913,  was  a  free,  fair  expres- 
sion of  the  desires  of  the  people  of  Gooding 
county;  (7)  that  prohibition  is  the  proper 
remedy. 

In  our  view  of  this  case,  it  will  not  be 
necessary  for  us  in  this  opinion  to  take  up 
and  decide  each  of  the  points  above  suggest- 
ed. From  the  whole  record,  it  appears  that 
said  bond  election  would  not  have  carried 
had  the  electors  understood  that  the  board 
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of  connty  commissioners  had  no  antbority 
under  the  law  to  distribute  tbe  proceeds  of 
said  bonds  among  the  several  highway  dis- 
tricts as  proposed  by  said  resolution  of  Oc- 
tober ISth,  and  since  it  clearly  appears  that 
said  bond  election  would  have  been  defeated 
had  the  electors  understood  that  the  pro- 
ceeds of  the  bonds  could  not,  under  the  law, 
be  equitably  distributed  among  the  several 
highway  districts  as  proposed  by  said  reso- 
lution, in  order  to  determine  whether,  under 
tbe  law,  the  board  of  county  commissioners 
can  call  an  election  for  tbe  issuance  of  such 
bonds  for  the  purpose  of  distributing  the 
proceeds  thereof  equitabl^between  tbe  high- 
way districts,  we  will  be  required  to  ex- 
andne  and  construe  tbe  law  involved  in  this 
proceeding. 

[1]  Chapter  55  of  the  Laws  of  1911,  p.  121, 
contains  an  act  which  provides  for  the  or- 
ganization and  governin«it  of  highway  dis- 
tricts, known  as  the  Highway  District  Law. 
Said  act  la  a  very  comprehensive  one,  con- 
taining 67  sections,  the  first  section  of  which 
provides  that  "the  improvement  of  highways 
is  hereby  declared  to  be  the  established  and 
permanent  policy  of  the  state  of  Idaho." 

[2]  The  fifteenth  section  provides,  among 
other  things,  as  follows:  "The  highway  com- 
missioners in  such  highway  district  shall 
constitute  the  highway  board,  and  shall  have, 
except  as  provided  in  section  sixty-four  (64) 
of  this  act,  exclusive  general  supervision  and 
jurisdiction  over  all  highways  within  their 
district,  with  full  power  to  construct,  main- 
tain, repair  and  improve  all  highways  with- 
in the  district,  whether  directly  or  by  their 
own  agents  and  employes  or  by  contract; 
and  except  as  otherwise  provided  in  this 
act,  shall  have,  in  addition  to  the  powers 
and  duties  conferred  by  this  act,  in  respect 
to  the  highways  within  such  district  all 
of  the  powers  and  duties  that  would  by  law 
be  vested  in  the  county  commissioners  of  the 
county  and  in  the  district  road  overseers  if 
such  highway  district  had  not  been  organiz- 
ed. Said  board  shall  also  have  power  to 
manage  and  conduct  the  business  and  affairs 
of  the  district ;  make  and  execute  all  neces- 
sary contract;  have  an  office  and  employ  and 
appoint  such  agents,  attorneys,  officers  and 
employ^  as  may  be  required  and  prescribe 
their  duties  and  fix  their  compensation." 

[3]  Section  17  is  as  follows:  "In  respect 
to  all  highways  included  within  such  dis- 
trict, the  power  and  Jurisdiction  of  the  Idgh- 
way  board  shall  be  exclusive,  except  as  pro- 
vided in  section  sixty-four  (64)  of  this  act." 

Those  sections  give  to  such  highway  com- 
missioners exclusive  general  supervision  and 
Jurisdiction  over  aU  highways  within  their 
districts,  except  as  provided  in  section  64  of 
said  act,  and  precludes  the  connty  commis- 
sioners from  entering  into  such  highway  dis- 
tricts for  the  purpose  of  building  or  repair- 
ing roads  or  bridges. 

[4]  Section  65  of  said  Highway  District 


Law  provides,  among  other  things,  that  from 
and  after  the  organization  of  such  districts 
any  highway  board  shall  have  exclusive  pow- 
er to  levy  and  apply  all  road,  bridge,  and 
highway  taxes  within  the  district,  except  in 
respect  to  the  general  county  taxes  as  pro- 
vided in  section  37  of  said  act,  and  to  local 
municipal  taxation  as  provided  by  section 
64  of  said  act 

[S]  Section  882b  (Sess.  L.  1911,  p.  167)  also 
excepts  from  the  Jurisdiction  of  the  board  of 
county  commissioners  those  highways  situ- 
ated in  highway  districts. 

[6]  Clearly,  under  tbe  law,  the  county 
commissioners  cannot  expend  the  proceeds 
obtained  from  the  sale  of  said  bonds  in  tbe 
territory  embraced  in  the  highway  districts. 
Since  it  appears  from  the  record  that  abont 
four-fifths  of  the  territory  of  said  county  is 
organized  into  four  highway  districts,  If  the 
board  of  county  commissioners  expend  said 
$160,000,  they  must  expend  it  on  the  high- 
ways of  one-fifth  of  the  territory  of  said 
county,  since  they  have  no  Jurisdiction  or 
supervision  over  the  construction  of  high- 
ways within  highway  districts. 

[7,  B]  But  it  is  contended  by  counsel  for 
the  defendants  that  this  money  may  be  spent 
In  organized  highway  districts  under  tbe  pro- 
visions of  section  882b  above  referred  to, 
since  it  is  therein  provided  that  certain  con- 
tracts may  be  made  by  and  between  the  board 
of  county  commissioners  and  a  highway  dis- 
trict Under  the  provisions  of  said  section, 
boards  of  county  commissioners  are  given 
the  power,  among  other  things,  "to  construct 
or  repair,  with  tbe  consent  of  the  corporate 
authorities  of  any  municipality  within  the 
county,  any  highway  within  such  municipal- 
ity upon  such  division  of  the  cost  thereof  as 
may  be  agreed  upon;  or  to  Join  with  tbe 
state,  Or  any  body  politic  or  political  subdi- 
vision thereof,  or  with  any  person  or  corpo- 
ration in  the  construction  or  repair  of  any 
highway  anid  to  cohtract  for  an  equitable 
division  of  the  cost  thereof;  and  all  counties, 
cities,  towns,  villages,  highway  districts  and 
other  bodies  politic  and  political  subdivi- 
sions are  hereby  authorized  to  contract  with 
any  county,  acting  through  its  board  of  coun- 
ty commissioners  in  exercise  of  the  powers 
herein  granted." 

That  section  gives  the  board  imwer  to 
construct  or  repair,  with  tbe  consent  of  the 
corporate  authorities,  any  hi^way  within 
such  municipality  upon  such  division  of  tbe 
cost  thereof  as  may  be  agreed  upon,  and  to 
contract  for  an  equitable  division  of  the  cost 
thereot.  It  provides  that  the  board  of  county 
commissioners  may  construct  or  repair,  with 
the  consent  of  the  corporate  authorities; 
that  is,  the  village,  city,  town,  or  highway 
district  The  board  cannot  enter  upon  a 
scheme  or  plan  for  repairing  or  constructing 
highways  in  a  highway  district  without  the 
consent  of  the  district  It  was  held,  in  Rein- 
hart  v.  Canyon  County,  22  Idaho,  348,  125 
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Pac.  791,  tbat,  under  the  Highway  District 
Act  and  the  provisions  of  section  887a,  Rey. 
Codes,  as  amended  by  Sess.  Laws  1911,  p. 
168,  In  case  the  construction,  maintenance, 
repair,  or  Improvement  of  any  highway,  or 
portion  thereof,  within  a  county,  and  not  In- 
cluded in  a  highway  district,  would  also  be 
a  benefit  to  snch  district,  the  highway  dis- 
trict and  the  board  of  county  commissioners 
have  power  to  contract  each  with  the  other 
for  a  division  and  apportionment  of  the  cost 
of  the  constmctlon  thereof. 

[I]  The  Highway  District  Act  does  not 
contemplate  the  raising  of  money  for  the 
purpose  of  constructing  and  repairing  high- 
ways In  highway  districts  by  voting  bonds 
upon  the  entire  county,  and  then  leaving  It 
with  the  board  of  county  commissioners  to 
apportion  the  proceeds  of  the  sale  of  such 
bonds  to  the  several  districts.  If  that  could 
be  done,  a  highway  district  that  did  not  de- 
sire to  issue  any  bonds  might  be  compelled 
to  do  so  by  other  districts  In  the  county. 
For  instance,  a  district  desiring  to  issue 
bonds  might  be  almost  unanimously  In  favor 
of  It,  and  another  district  containing  a  less 
numbers  of  electors  might  be  opposed  to  is- 
suing bonds;  but  In  the  combined  vote  of 
the  two  districts  sufficient  votes  might  be  ob- 
tained to  carry  the  election  for  the  Issuance 
of  the  bonda  The  Highway  District  Act 
does  not  contemplate  that  bonds  shall  be 
forced  upon  one  district  through  the  voters 
in  another,  or  by  electors  living  in  a  irartion 
of  the  county  not  included  in  a  highway  dis- 
trict It  Is  not  contemplated  by  that  act 
that  other  parts  of  the  county  not  included 
In  a  lilghway  district  shall  vote  a  tax  or 
bond  on  such  district  for  the  construction, 
repair,  or  Improvement  of  the  highways  of 
the  district.  Said  bond  election,  if  held 
valid,  would  result  in  doing  the  very  thing 
that  said  act  in  effect  prohibits.  The  coun- 
ty commissioners  have  exclusive  jurisdic- 
tion over  the  highways  within  their  county 
outside  of  highway  districts,  but  have  not 
exclusive  Jurisdiction,  or,  in  fact,  any  juris- 
diction at  all,  afl  to  the  construction  and  re- 
pair of  highways  in  such  districts.  To  per- 
mit the  board  of  county  commissioners  to 
call  a  bond  election,  as  was  done  in  this  case, 
and  to  sell  the  bonds  voted  at  such  election, 
and  to  apportion  and  divide  the  proceeds  be- 
tween the  several  highway  districts,  would 
permit  the  board  to  do  Indirectly  what  it  is 
prohibited  from  doing  directly  under  the 
provisions  of  said  act 

We  therefore  conclude  that  the  board  had 
no  authority  under  the  law  to  sell  said  bonds, 
and  apportion  the  proceeds  thereof  among 
tile  several  highway  districts  in  said  county. 

(11-12]  Another  question  presented  is  as  to 
whether  prohibition  is  the  proper  remedy. 
It  is  contended  by  counsel  for  the  defend- 
ants that  this  court  held,  in  Stein  v.  Morri- 
«on,  9  Idaho,  426,  76  Pae.  246,  that  prohibi- 
tion does  not  lie  to  restrain  a  ministerial 
act   Thae  Is  a  dear  distinction  between 


that  case  and  the  case  at  bar.  In  that  case 
the  bonds  were  directed  to  be  issued  pur- 
suant to  an  act  of  the  Legislature  luiown  as 
the  Deficiency  Act  Sess.  L.  1903,  p.  308. 
The  act  set  forth  in  detail  certain  claims 
against  the  state  that  were  due  and  owing 
by  the  state,  and  then  provided  that  "bonds 
shall  be  issued  in  payment  thereof."  This 
made  the  duty  mandatory  upon  the  defend- 
ants In  tbat  case.  They  had  no  discretion  In 
the  matter.  It  was  a  ministerial  act  that 
they  were  to  perform  at  the  command  of 
the  Legislature. 

The  case  at  bar  brings  to  view  the  entire 
proceedings  of  the  board  of  county  commis- 
sioners relative  to  calling  the  bond  election, 
the  canvass  of  the  vote,  the  notice  Inviting 
bids  for  the  bonds,  the  passing  upon  such 
bids,  and  determining  which  bid  should  be 
accepted,  the  issue  of  the  bonds,  and  the 
division  of  the  proceeds.  The  board  of  com- 
missioners is  possessed  of  certain  Judicial, 
legislative,  and  ministerial  functions,  and  In 
the  proceedings  involved  in  this  case  all  three 
of  said  functions  were  used. 

[13]  When  the  term  "Judicial"  is  applied 
to  the  action  of  such  boards,  it  is  not  to  be 
received  in  the  same  sense  usually  applied 
to  courts.  It  was  said,  in  Robinson  v.  Sac- 
ramento, le  CaL  208:  "It  is  snfilcient  If 
they  are  invested  by  the  Legislature  with 
power  to  decide  on  the  property  or  rights  of 
the  citizen.  In  making  their  decision  they 
act  Judicially,  whatever  may  be  their  public 
character."  In  People  v.  Supervisors,  8  Cal. 
68,  the  court  said:  "The  word  'supervisors,' 
when  applied  to  county  officers,  has  a  legal 
signification.  The  duties  of  the  officer  are 
various  and  manifold;  sometimes  Judicial, 
and  at  others  legislative  and  executive. 
B'rom  the  necessity  of  the  case,  it  would  be 
Impossible  to  reconcile  them  to  any  particu- 
lar head,  and  therefore,  in  matters  relating 
to  the  police  and  fiscal  regulations  of  coun- 
ties, they  are  allowed  to  perform  such  duties 
as  may  be  enjoined  upon  them  by  law,  with- 
out any  nice  examination  Into  the  exact  char- 
acter of  the  powers  conferred."  See,  also. 
People  ▼.  Supervisors,  10  CaL  344.  In  Conn. 
Blver  Ry.  Co.  v.  County  Com'rs,  127  Mass. 
60,  34  Am.  Rep.  338,  the  court  held  tbat  the 
writ  of  prohibition  lies  to  restrain  county 
commissioners  from  proceeding  in  excess  of 
their  jurisdiction.  See,  also,  State  ex  rel. 
Cain  V.  Toomey,  27  S.  D.  37,  129  N.  W^  563. 
Ann.  Ca&  1913D,  324. 

It  is  conceded  by  counsel  for  the  plaintiff 
that,  if  the  terms  of  the  resolution  of  October 
13,  1913,  for  the  distribution  of  the  proceeds 
of  the  sale  of  said  bonds  can  be  carried  out 
and  proportionately  distributed  between  the 
several  highway  districts  of  said  county,  and 
expended  under  the  direction  of  the  govern- 
ing boards,  it  would  be  satisfactory  to  the 
plaintiff.  But  counsel  contends  that  under 
the  law  snch  a  distribution  cannot  be  made.  , 
The  court,  however,  Is  fully  satisfied  that 
the  board  of  county  commissioners  has  no  au-      t 
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thorlty  to  proceed  as  It  has  done  In  this 
matter,  and  that  this  court  nnder  the  High- 
way District  Law  has  no  authority  to  com- 
pel the  board  of  county  commissioners  to 
distribute  the  funds  that  would  arise  from 
the  sale  of  said  bonds  between  the  several 
districts  In  said  county  as  proposed  by  said 
resolution ;  and  we  conclude  that  the  peremp- 
tory writ  of  prohibition  most  be  Issued  in 
accordance  with  the  prayer  of  the  complaint, 
and  It  is  so  ordered.  Costs  In  favor  of  the 
plaintiff. 

STEWART,  J.,  concura 

AILSHIE,  O.  J.  (concurring^).  I  concur  in 
the  opinion  by  Mr.  Justice  SUI/LIVAN,  and 
in  addition  to  what  he  has  said  desire,  also, 
to  call  attention  to  the  fact  that  the  notice 
of  election  in  this  case  was  Invalid  and 
void  for  failure  to  state  the  purpose  for 
which  the  money  realized  from  the  bond  is- 
sue should  be  used.  The  notice  should  have 
stated  the  particular  roads  or  bridges  to  be 
repaired  or  constructed,  and  the  amonnt  to 
be  used  on  each.  See  Howard  v.  Independ- 
ent School  Dlst,  17  Idaho,  637,  106  Pat 
692 ;  C!orker  v.  Village  of  Mountalnhome,  20 
Idaho,  82,  116  Paa  108;  Piatt  v.  Caty  of 
Payette,  19  Idaho,  480,  114  Pac.  26;  Inde- 
pendent Highway  District  v.  Ada  County, 
24  Idaho,  416,  184  Pac.  648. 


Ex  parte  KEPPELMANN.    (Cr.  1798.) 

(Supreme  Court  of  California.     Jan.  8,  1914. 
Rehearing  Denied  Feb.  4,  1914.) 

1.  CoNsnTunoNAi,  Law  (|  101*)— Vestbd 
RiOHT— Imfaibhbnt. 

A  gas  and  electric  light  company,  having 
pipes  in  a  street  at  and  before  the  amendment 
of  section  19  of  article  11  of  the  Constitution, 
October  10,  1911,  providing  that  persona  or  cor- 
porations may  operate  works  to  supply  the  peo- 
ple of  a  city  with  water,  etc.,  on  such  condi- 
tions and  under  such  regulations  as  the  city 
may  prescribe,  had  a  vested  right  to  occupy 
such  part  of  the  street  and  to  malce  necessary 
repairs  on  such  pipes  which  could  not  be  im- 
paired by  the  amendment  to  the  Constitution. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  IS  209-2U;  Dec.  Dig.  » 
101.*] 

2.  MuNion>Ai<  GoBPOBATions  (J  688*)— Eu:o- 
TBiciTT — Gas  and  Electric  Companies- 
Excavations  IN  StBEETB— MUNICIFAL  RKQ- 
TJLATION. 

Where,  though  a  gas  and  electric  company 
was  in  occupation  of  a  street  with  its  pipes  be- 
fore the  adoption  of  Const,  art.  11,  {  19,  relat- 
ing to  public  service  supply  of  water,  light,  etc, 
by  corporations  and  municipalities,  but  its  right 
to  occupy  the  street  was  expressly  made  sub- 
ject to  the  direction  of  the  superintendent  of 
streets  and  to  general  regulations  by  the  city 
as  to  damages  and  indemnity  therefor,  an  ordi- 
nance making  it  unlawful  to  excavate  in  any 
street,  without  permission  from  the  board  of 
public  works,  to  be  had  on  written  application 
showing  the  location  and  purpose  of  the  exca- 
vation, the  right  of  the  applicant,  and  that 
all  material  is  on  hand,  accompanied  by  a  de- 
posit to  cover  the  cost  of  inspection  and  res- 


toration of  the  surface,  was  not  beyond  the 
powers  reserved  to  the  city,  if  the  granting  of  a 
I>ermit  is  mandatory  on  proper  application. 

[Ejd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1486;    Dec.  Dig.  | 

3.  Mtthicipai.  Cobpobations  (S  661*)— Ovfi- 
OEBS— Streets— PEmaTs—DisoBETioN. 

An  ordinance  of  San  Francisco,  approved 
March  3,  191S,  requiring  that  no  opening  shall 
be  made  in  the  street  for  the  installation,  re- 
pair, or  removal  of  any  pipe  or  conduit  without 
first  obtaining  from  the  board  a  certificate  that 
such  person  is  entitled  to  make  such  excavation, 
and  making  a  deposit  to  cover  the  cost  of  in- 
spection and  of  restoring  such  street  to  its 
original  condition,  etc,  and  that  the  board 
"shall  issue  a  certificate  which  shall  be  evidence 
of  the  right  of  the  person  to  make  such  excava- 
tion," when  the  conditions  have  been  complied 
with,  made  the  granting  of  the  certificate  man- 
datory when  the  oonditions  therein  had  l>een 
complied  with. 

[£2d.  Note. — For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  {{  1432,  1434-1436; 
Dec  Dig.  i  661.*] 

4.  MuNioiPAi,  Cobpobations  (|  111*)— Oedi- 

NANCES— DlSOBEnON    OF    MTTNICIPAI.    OFST- 
CEBS. 

An  ordinance,  which  assumes  to  make  the 
exercise  of  a  constitutional  right  subject  to  the 
discretion  of  city  officials,  clearly  imposes  an 
unwarranted  limitation  upon  the  constitutional 
grant. 

[Ed.  Note. — ^For  other  cases,  see  Munimpal 
Corporations,  Cent  Dig.  U  24&-266;  Dec  Dig. 

Melvin,  J.,  dissenting. 

In  Bank.  Application  by  D.  E.  Keppel- 
mann  for  writ  of  habeas  corpus  against  A.  D. 
White,  Chief  of  Police  of  the  City  and  Coun- 
ty of  San  Francisco.    Writ  discharged. 

Morrison,  Dunne  &  Brobeck,  of  San  Fran- 
cisco, for  petitioner.  Percy  V.  Long,  City 
Atty.,  and  Jesse  H.  Steinhart,  Asst  City 
Atty.,  both  of  San  Francisco,  for  respondent. 

SLOSS,  J.  A  writ  of  habeas  corpus  was 
Issued  on  the  application  of  D.  E.  Keppel- 
mann,  who  was  held  in  custody  on  a  charge 
of  violating  a  certain  ordinance  of  the  city 
and  county  of  San  Francisco.  The  vaUdlty 
of  the  ordinance  Is  the  single  question  for 
decision. 

The  petitioner  is  an  employ^  of  a  corpo- 
ration which  prior  to  October  10,  1911,  was, 
and  still  -  is,  engaged  in  supplying  the  In- 
habitants of  the  city  and  county  with  gas 
and  electric  light  For  that  purpose  It  had 
laid  pipes  and  conduits  In  various  public 
streets  of  the  city  and  county.  One  of  the 
streets  so  occupied  by  it  prior  and  subsequent 
to  said  10th  day  of  October,  1911,  was  Sixth 
street,  between  Stevenson  and  Jessie  streets. 
On  the  24th  day  of  March,  1913,  the  petition- 
er, acting  for  said  corporation,  made  an  open- 
ing in  the  surface  of  said  part  of  said  Sixth 
street  for  the  purpose  of  Installing  a  service 
pipe  connection  with  the  pipe  and  conduit 
there  existing  and  maintained.  He  took  this 
action,  as  was  charged,  without  first  obtain- 
ing from  the  l)oard  of  public  works  a  cer- 


•For  othar  cases  see  same  topic  and  section  NVMBBR  m  Dec.  Dig.  &  Am.  Dig.  Kejr-No.  Berl^li  Bep:^  Indezea 
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tlflcate  that  he  or  his  employer  was  entitled 
to  make  the  opening.    The  ordinance  requir- 
ing snch  oerttflcate  was  approTed  March  8, 
1913.    Its  proTlsionB,  so  far  as  they  are  ma- 
terial here,  are  as  follows:   Section  1  makes 
it  nnlawfol  for  any  person,  firm,  or  corpo- 
ration to  make  any  excavation  In  or  under 
the  sarface  of  any  public  street  for  the  in- 
stallation, repair,  or  removal  of  any  pipe  or 
conduit   without    first   obtaining    from   the 
board  of  public  works  a  written  certificate 
that  such  person,  firm,  or  corporation  is  en- 
titled to  make  such  excavation,  and  making 
a  deposit  to  cover  the  cost  of  inspection  and 
of  restoring  snch  street  to  its  original  con- 
dition, together  with  the  Incidental  expenses 
in  connection  therewith.    The  said  section 
further  provides  that  the  board  of  public 
works,  before  issuing  such  certificate,  shall 
require:   First,  a  written  application,  show- 
ing the  name  and  address  of  the  applicant, 
the  location  and  approximate  area  of  the 
proposed   excavation   and   the  purpose   for 
which  It  Is  to  be  made  and  used ;   second,  a 
plat  showing  such  location  (except  In  cases  of 
service  corporations);   third,  that  the  appli- 
cant show  legal  authority  to  occupy  and  use 
the  street:    fourth  that  all  material  to  be 
used  In  the  excavation  be  on  hand  before 
the  excavation  Is  begun.    The  board  is  also 
authorized  to  adopt  such  regulations  as  it 
may  deem  necessary  for  the  location,  size, 
and  depth  of  such  excavations.     Section  8 
provides  that,  when  an  application  and  plats 
comply  with  the  ordinance  and  regulations 
of  the  board,  "the  application  and    •    •    • 
plats  shall  be  approved  by  the  dty  engineer's 
oflicfe"    The  application  and  plats  are  to  be 
filed  with  the  board  of  public  works,   to- 
gether with  deposits  ranging  from  30  cents 
to  10  cents  per  square  foot  of  surface  to  be 
excavated;  the  amount  varying  according  to 
the  character  of  the  pavement.    Persons  or 
corporations   are  permitted  to  maintain  a 
general  deposit  of  $2,500  In  lieu  of  special 
depoatts  for  each  excavation.   When  the  fore- 
going conditions  have  been  complied  with, 
the  board  of  public  works.  It  is  provided  in 
section  4,  "shall  issue  a  certificate  In  writing 
which  shall  be  evidence  of  the  right  of  the 
person,  firm,  or  corporation  therein  named 
to  make  such  excavation."    Section  24  makes 
the  violation  of  any  provision  of  the  ordi- 
nance a  misdemeanor. 

[1]  As  has  been  said,  the  petitioner's  em- 
ployer was  In  occupation  of  the  part  of 
Sixth  street  In  question  on  October  10,  1911, 
the  date  on  which  section  19  of  article  11 
of  the  Constitution  was  amended.  It  had 
therefore,  on  that  date^  a  vested  right  to 
occupy  SDCh  part  of  the  street  for  the  pur- 
poses specified  in  said  section  19,  and  subject 
to  the  limitations  therein  contained.  People 
T.  Stephens,  62  CaL  209 ;  In  re  Johnston,  137 
Oal  116,  69  Pac.  973.  The  right  thus  grant- 
ed was  not  and  could  not  be  impaired  by  the 
unendment  ot  the  section  of  the  Constita- 


tion.  See  W.  U.  Telegraph  Oo.  T.  Hopkins, 
160  Cal.  Ill,  116  Paa  567;  In  re  Bnssell, 
163  CaL  668,  128  Pac.  876. 

[2]  But  the  constitutional  grant  was  not 
absolute.  It  was  In  terms  made  subject  to 
the  "direction  of  the  superintendent  of 
streets,  or  other  officer  In  control  thereof,  and 
under  such  general  regulations  as  the  mu- 
nidpallty  may  prescribe  for  damages  and 
Indemnity  for  damages,"  and  upon  the  fur- 
ther condition  that  the  municipality  should 
have  the  right  to  regulate  charges. 

[3]  The  ordinance  before  us  does  not 
transcend  the  scope  of  the  powers  thus  re- 
served to  the  municipality.  It  recognizes  the 
pre-existing  right  of  persons  or  corporations 
engaged  la  the  businesses  specified  In  the 
Constitution  to  occupy  the  street  Hie  dty 
engineer's  duties  are  ministerial  merely.  He 
must  approve  an  application  from  snch  per- 
son or  corporation  when  the  application  com- 
piles with  the  regulations  Imposed  by  the  or- 
dinance and  by  the  board  of  public  works. 
Nor  has  the  board  a  discretion  to  grant  or 
refuse  a  certificate.  Upon  a  proper  showing, 
the  duty  to  issue  de  certificate  is  mandatory. 
Compliance  with  such  duty  could  doubtless 
be  enforced  by  appropriate  judicial  proceed- 
ing. But  In  order  to  protect  the  streets 
against  unwarranted  intrusion  by  persons 
not  entitled  to  excavate  them,  and  to  secure 
the  munldpallty  against  damage  to  Its 
streets,  the  ordinance  requires  evidence  of 
the  right  and  a  deposit  to  cover  damages. 
These  are  legitimate  regulations  of  the  right 
within  the  limitations  expressed  in  the  Con- 
stitution, ^e  right  to  occupy  the  streets 
bdng  subject  to  the  direction  of  the  ofllcer 
in  control  of  such  streets  (L  e..  In  the  dty 
and  county  of  San  Frandsco,  the  board  of 
public  works),  It  Is  a  proper  exercise  of  such 
power  of  direction  to  require  any  one  who 
seeks  to  make  excavations  to  show  that  he  Is 
one  of  those  having  the  constitutional  right 
to  enter  and  excavate.  In  the  absence  ot 
such  showing,  and  the  certlflcate  Issued 
thereon.  It  would  be  Impossible  for  the  of- 
ficers of  the  dty  or  any  one  else  to  know 
whether  any  attempted  excavation  of  the 
streets  was  being  undertaken  by  persons  au- 
thorized to  occupy  the  streets  or  by  mere 
treepassens. 

So,  too,  the  requirement  of  a  deposit  to 
cover  the  cost  of  restoring  the  streets,  and 
the  expense  of  inspection,  is  to  be  sustained 
under  the  constitutional  grant  to  the  munld- 
pallty of  power  to  make  regulations  "for  dam- 
ages and  indemnity  for  damages."  Certainly 
It  was  never  Intended'  to  grant  to  purveyors 
of  water  or  light  the  privilege  of  destroying  the 
pavements  of  a  dty  without  reimbursing  the 
dty  for  the  damage  caused.  Their  right  to  oc- 
cupy the  streets  has  always  been  understood  to 
be  subject  to  the  obligation  to  restore  the  sur- 
face of  the  street  to  its  original  condition.  The 
exacting  of  a  deposit  is  a  reasonable  method 
of  securing  such  restoration. 

[4]  The  petitioner's  main  reUanoe  ^s-npoa 
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In  re  Jolnston,  137  Cal.  115,  89  Pac.  973.  In 
that  case  an  ordinance  of  the  city  of  Pasa- 
dena, prohibiting  the  lasting  In  the  city  streets 
of  pipes  for  gas  or  water  without  first  ob- 
taining a  permit  from  the  superintendent  of 
streets,  was  held  to  be  In  violation  of  the  Con- 
stitution and  Invalid.  The  ordinance  appears 
to  have  been  construed  (see  page  120  of  137 
Cal.,  page  973  of  69  Pac.)  as  asserting  a  right 
on  the  part  of  the  municipality  to  grant  or 
refuse  a  permit  In  fact,  it  appeared  that 
the  corporation  which  desired  to  open  the 
street  there  Involved  had  made  a  proper  ap- 
plication, and  had  offered  to  comply  with  all 
of  tbe  conditions  and  requirements  Imposed 
by  law,  but  that  the  permit  had  nevertheless 
been  refused.  An  ordinance  which  assumes 
to  make  the  ezerdse  of  the  constitutional 
right  subject  to  the  discretion  of  dty  officials 
Is  clearly  open  to  the  objection  that  it  im- 
poses an  unwarranted  limitation  upon  the 
constitutional  grant  But  as  we  have  said, 
the  ordinance  before  us  is  not  open  to  this 
Interpretation.  Under  tbe  San  Francisco  en- 
actment the  applicant  has  an  absolute  right 
to  the  certificate  upon  complying  with  the 
terms  of  the  ordinance  and  such  proper  regu- 
lations as  may  be  adopted  under  it  All  that 
be  needs  to  do  is  to  show  his  right  and  to 
deposit  tbe  amount  fixed  by  the  ordinance. 

It  may  be  remarked,  further,  that  in  the 
Johnston  Case  the  corporation  seeking  to 
open  the  street  had  done  everything  to  en- 
title it  to  a  permit  Such  permit  being  re- 
fused, it  proceeded  to  exercise  the  right  which 
It  had  under  the  Constitution.  It  may  be 
that  an  unwarranted  refusal  of  a  certificate 
would  authorize  the  applicant  to  open  the 
streets  without  first  compelling,  by  writ  of 
mandate,  the  issuance  of  the  certificate. 
Here,  however,  tbe  petitioner  did  not  base 
his  dalm  upon  any  refusal  of  a  certificate. 
He  was  undertaking  to  make  an  excavation 
without  any  prior  attempt  to  comply  vrith  tbe 
ordinance  which  required  him  to  obtain  a  cer- 
tificate, and  entitled  him  to  such  certificate 
upon  proper  showing. 

The  writ  is  discharged,  and  the  petitioner 
remanded. 

We  concur:  BEATTY,  C.  J.;  SHAW,  J.; 
ANGELLOTTI,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  X 

MELVIN,  J.  I  dissent  I  can  see  no  es- 
sential difference  between  this  case  and  In 
re  Johnston,  137  Cal.  116,  69  Pac.  973,  nor 
do  I  agree  with  the  statement  in  the  prevail- 
ing opinion  that  under  the  ordinance  of  San 
Francisco  the  board  of  supervisors  has  no 
discretion  in  granting  or  refusing  the  certifi- 
cate for  whidi  that  ordinance  provides.  The 
very  provision  that  a  permit  must  be  asked 
for  Is  one  which  involves  the  exercise  of  dis- 
cretion by  the  granting  power.  The  Johnston 
proceeding  dealt  with  the  vested  rights  of 
a  public  service  corporation  which  had 
laid  its  pipes  In  a  public  street  of  a  dty  un- 


der the  antliorlty  of  section  19  of  artlde  11 
as  it  existed  prior  to  the  recent  amendment 
The  ordinance  there  under  analysis  was  very 
similar  to  the  one  here  Involved,  tike  this 
one,  U  required  a  written  application  setting 
forth  the  size  and  diaracter  of  the  proposed 
excavation  and  the  purpose  for  which  it  was 
to  be  used.  After  compliance  with  this  re- 
quirement and  such  ordinances  of  the  city 
as  were  then  in  existence  or  might  thereafter 
be  passed  regulating  the  tearing  up  or  ex- 
cavation  of  public  streets  or  places,  the  ap- 
plicant would  be  entitled  to  a  permit  from 
the  superintendent  of  streets  authorizing  the 
excavation  described  in  the  application. 
There  was  another  ordinance  of  the  dty 
of  Pasadena,  in  which  Johnston's  alleged 
violation  of  the  law  occurred,  requiring 
that  an  indemnity  bond  in  the  sum  of 
$500  be  filed  as  a  prerequisite  to  a  permis- 
sion from  tbe  superintendent  of  streets  for 
any  person  to  excavate  any  portion  of  a  pub- 
lic street  After  quoting  the  provisions  of 
the  section  of  the  Constitution  then  in  force, 
and  pointing  out  the  fact  that  the  munidpal- 
Ity  could  do  no  more  than  prescribe  general 
and  uniform  regulations  'Tor  damages  and 
indemnity  for  damages,"  applicable  to  all 
who  might  desire  to  exerdse  the  privilege  of 
occupying  the  streets  under  constitutional 
grant,  this  court  held  the  ordinance  invalid 
and  released  the  petitioner  Johnston,  who 
had  been  charged  with  a  violation  thereof. 
On  page  120  of  137  Cal.,  page  975  of  69  Pac, 
of  the  opinion,  we  find  this  language:  "When 
the  soverdgn  authority  of  the  state,  dther 
In  its  Constitution  or  through  its  Legislature, 
has  created  a  right  and  expressed  and  de- 
fined tbe  conditions  under  which  it  may  be 
enjoyed.  It  is  not  within  the  province  of  a 
munldpality  where  such  right  Is  sought  to 
be  exerdsed  or  enjoyed  to  Impose  additional 
burdens  or  terms  as  a  condition  to  Its  ex- 
erdse. The  Constitution  does  not  authorize 
the  munldpality  to  require  a  permit  as  a 
condition  upon  which  the  pipes  may  be  laid 
in  its  streets,  and  its  claim  of  a  ri^t  to  re- 
quire a  permit  includes  the  right  to  refuse 
one,  and  the  right  to  annex  one  condition 
to  the  exerdse  of  the  privilege  implies  tbe 
right  to  annex  others,  which  may  at  least 
Impair,  if  not  in  fact  amount  to,  a  denial  of 
its  exerdse." 

Respondent's  counsel  insist  that  the  ordi- 
nance under  review  here  is  a  proper  exercise 
of  the  police  power.  The  same  argument  was 
presented  in  the  Johnston  Case,  but  this  court 
said:  "The  ordinance  in  question  Is  not  an 
exerdse  of  the  police  power,  nor  can  it  be 
Justified  under  that  authority.  The  exercise 
by  a  municipality  of  the  police  power  over 
its  streets  is  limited  to  the  protection  of  the 
public  in  thdr  use  of  the  streets,  and  does 
not  include  a  limitation  upon  their  use  for 
any  legitimate  purpose.  Tbe  highways  of  a 
state,  including  the  streets  in  its  dtles,  are 
under  the  control  of  the  people  of  the  state, 
and.  In  this  state,  the  peop^^uive  declared 
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in  their  Constitution  that  the  streets  of  a  dtr 
may  be  used  for  laying  pipes  therein  for  sup- 
plying Its  inhabitants  with  gaslight  Under 
the  provision  that  the  worli  shall  be  done 
'under  the  direction  of  the  superintendent 
of  streets,'  ample  protection  is  afforded  to 
the  Inhabitants  of  the  dty  against  any  un- 
necessary encroachment  or  hindrance  in  their 
use  of  the  streets." 

The  requirement  for  a  deposit  to  cover  ex- 
penses and  detriment  caused  to  the  street  by 
making  an  excavation  is  one  entirely  beyond 
the  iKjwer  of  the  supervisors  as  defined  by 
the  opinion  In  the  Johnston  Case.  If  a  ma- 
jority of  the  justices  of  this  court  wish  to  de- 
clare In  terms  that  In  re  Johnston,  supra,  is 
no  longer  a  correct  declaration  of  the  law, 
I  shall  not  dissent,  but  I  feel  Impelled  to  do 
80  now  because  I  believe  that  the  opinion  in 
that  proceeding  and  the  one  prepared  by  Mr. 
Justice  8LOSS  in  this  are  in  conflict  upon  tht, 
tondamental  question  involved  in  each. 


PEOPLE  V.  WRIGHT.     (Or.  1,783.) 

(Supreme  Court  of  California.     Jan.  9,  1914. 

Rehearing  Denied  Feb.  6,  1914.) 

1.  HoKiciOE   (II  228,  235*)— EviMNCB— Coi- 
PTJS  Delicti— Vebdiot, 

In  a  prosecution  for  bomidde  by  means  of 
an  almrtion,  evidence  held  to  establish  the  cor- 
pus delicti  and  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  471-476,  494;  Dec  Dig.  i|  228, 
235.«] 

2.  Ckimihai,  Law    (J  770*)- Instbuotions— 
Appucabiuty  to  Bviotncb— Theobt. 

The  court  in  a  criminal  case  is  not  required 
to  charge  on  the  "tiieory"  of  either  prosecution 
or  defense  unless  supported  by  substantial  evi- 
dence. 

[Ed.  Note.— For  oAer  cases,  see  Criminal 
Law,  Cent  Dig.  >  1806;  Dec.  Dig.  |  770.«] 

3.  HoMicinE  (I  307*)— Abobtion— Deobkbs  of 

MlTBDEB— MANSIiAUOHTEB. 

Under  Pen.  Code,  $  189,  providing  that 
death  resulting  from  an  unlawful  al>ortion  is 
nmrder  in  tibe  second  degree,  where  the  defense 


in  snch  case  rests  on  a  denial  of  the  crime  chaig- 

.!_    ' .    "      .     .  r& 

limited  to  murder  in  the  second  degree';   but  U 


ed,  the  court's  instructions  may  be  properf 


the  evidence  discloses  reasonable  ground  to  be- 
lieve tliat  defendant  might  not  have  been  guilty 
of  murder,  but  might  have  been  guilty  of 
manslaughter,  it  Is  the  oourf  s  duty  also  to 
charge  on  that  offense. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  H  638-641;   Dec.  Dig.  {  307.*] 

4.  CBnaifAL  Law  (|  902*)— Tbiai^— Irstbuo- 
TioNS— Requests  to  Chabqes— Deobee  of 
Oftknsb— Waiveb. 

Where,  In  a  prosecution  for  second  degree 
■order  by  means  of  an  unlawful  abortion,  the 
evidence- warranted  the  submission  of  the  crime 
of  manslaughter,  but  defendant  asked  and  pro- 
cured the  court  to  give  instructions  eliminating 
from  the  case  every  element  of  manslaughter, 
and  snbmitting  it  to  the  jury  on  the  single  is- 
>ne  of  defendant's  guilt  of  murder  in  the  second 
degree  or  acquittal,  he  thereby  waived  his  right 
to  have  the  court  give  subsequent  requests  sub- 
mitting manslaughter. 

[Ed.   Note.— For   other   cases,   see   Criminal 
Law^  Cent  Dig.  S|  1993,   2125;    Dec.  Dig.   | 


6.  CBimiTAi,  IJAW  (1 416*)— BviDENCs— Heab- 
SAT— Deol&bations  of  Pebsonb  Since  De- 
ceased. 

In  the  prosecution  of  a  physician  for  mur- 
der by  an  illegal  abortion,  declarations  of  dace- 
dent  as  to  her  pregnant  condition  and  the  pur- 
pose of  her  visit  to  the  physician  were  hearsay 
and  inadmissible  as  proof  of  the  commission  of 
the  abortion,  but  were  competent  as  evidence 
establishing  decedent's  condition  and  tiie  avowed 
purpose  of  her  visit  to  defendant 

[Eid.  Note. — l^or  other  cases,  see  Criminal 
Law,   Cent    Dig.    H    937-949;    Dec    Dig.    f 

In  Bank.  Appeal  from  Superior  Court 
City  and  County  of  San  Francisco;  William 
P.  Lawlor,  Judge. 

Alvln  H.  Wright  was  convicted  of  murder 
by  means  of  a  criminal  abortion,  and  be  ap- 
peals.   Affirmed. 

George  B.  Keane,  of  San  Francisco  (A.  S. 
Newburgh,  of  San  Frandsco,  of  counsel),  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  J.  H. 
Rlordan,  Deputy  Atty.  Gen.,  and  C.  M.  Fick- 
ert  Dlst  Atty.,  and  Fred  It.  Berry,  Asst 
Dlst.  Atty.,  both  of  San  Frandsco,  for  the 
People. 

HENSHAW,  J.  Defendant .  was  charged 
with  murder  In  causing  the  death  of  Hattie 
F.  Brown  by  means  of  a  criminal  abortion 
performed  by  him  upon  the  body  of  Hattie 
F.  Brown,  from  which  operation  her  death 
resulted.  He  was  convicted  of  mnrder  in 
the  second  degree,  and  from  the  judgment  of 
conviction  and  from  the  order  denying  his 
motion  for  a  new  trial  he  appeals. 

[1]  The  first  contention  upon  the  appeal 
is  that  the  corpus  delicti  was  not  proven. 
The  state  established  that  the  deceased,  a 
married  woman  living  with  her  husband, 
was  with  child.  She  was  unwilling  to  bear 
this  child  and  so  told  her  sister-in-law,  an 
Intimate  friend.  She  Informed  her  sister-in- 
law  that  she  was  pregnant  that  she  did  not 
want  any  more  children,  and  that  she  was 
going  to  a  doctor  to  have  him  get  rid  of  the 
child  she  was  then  carrying;  that  her  pr^- 
nancy  had  advanced  from  six  weeks  to  two 
months.  The  sister-in-law  testified  that  she 
accompanied  her  to  the  office  of  defendant, 
a  practicing  physidan,  remained  in  the  ante^ 
room  while  Mrs.  Brown  went  into  the  prl  irate 
office  of  the  physician,  where  she  was  absent 
about  ten  minutes.  Leaving  the  doctor's 
office  together,  the  deceased  Informed  the 
witness  that  she  was  to  return  to  the  doctor 
the  next  day.  She  did  so,  this  time  going 
alone.  Upon  the  day 'after  this  second  visit 
she  complained  of  severe  pains  tn  the  al>do- 
men.  The  defendant  was  summoned  and 
came  to  the  house.  Defendant  cleansed  the 
vagina  and  uterus,  taking  therefrom  many 
large  dots  of  blood,  and  "a  round  ball;  I 
don't  know  what  that  was.  Whatever  it 
was.  It  was  wlilte  and  hard."  Th€^ defendant 
then  told  the  sick  woman  that  "she  must 
have  been  further  along  than  she  thought 
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she  was.  He  said  she  was  at  least  three 
months  in  the  fiimlly  way."  Thereafter  the 
defendant  continued  to  caU  upon  and  treat 
his  patient,  vlsltlnK  her  several  times  a 
day.  Finally,  upon  July  3d;  the  sick  woman's 
condition  growing  steadily  worse,  the  family 
called  in  another  physician,  under  whose  di- 
rection she  "was  taken  immediately  to  a  hos- 
pital, and  shortly  thereafter  .she  died.  Oth- 
er circumstances  were  shown,  such  as  the 
defendant's  objection  during  the  time  of  the 
woman's  lUness  to  the  calling  in  of  another 
physician,  saying  that  such  a  physician 
"would  cut  his  throat"  Another  was  the 
defendant's  observing  an  automobile  in 
front  of  the  house  when  he  was  about  to 
make  a  visit,  and  saying  that  he  hesitated  to 
go  in  "because  he  thought  they  had  called 
In  another  doctor  on  him,  but  he  said  he  bad 
the  nerve  enough  to  come  into  the  house." 
The  immediate  cause  of  the  death  was  malig- 
nant endocarditis.  The  dead  woman's  womb 
had  been  infected  and  had  been  curetted. 
The  testimony  is  that  a  direct  infection  fol- 
lowed the  curettement  and  that  endocarditis 
was  a  secondary  infection  following  that  of 
the  womb,  resulting  directly  from  it  and 
causing  the  woman's  death.  This  evidence, 
assuming  for  the  moment  that  it  was  all  per- 
missible evidence,  was  certainly  sufficient  to 
establish  the  corpus  delicti,  namely,  that  the 
woman  was  dead  and  that  bet  death  had 
been  occasioned  by  unlawful  means.  It  was 
also  sufficient  to  sustain  the  verdict  against 
this  defendant,  in  that  it  established  that 
the  nnlawfol  means  were  chargeable  against 
him. 

True,  there  was  evidence  for  the  defense, 
making  wholly  against  the  contention  of  an 
Illegal  operation,  but  the  weight  of  that  evi- 
dence was  for  the  Jury,  and  it  may  not  ju- 
dicially be  said  that  it  did  more  than  raise  a 
conflict  over  the  question  of  the  defendant's 
guilt  That  evidence,  in  brief,  was  this: 
The  defendant  testified  that  the  deceased 
came  to  his  office  for  treatment,  complaining 
of  pains,  and  an  examination  disclosed  an 
enlarged  uterus,  not  necessarily  an  indication 
of  pregnancy,  but  quite  common  in  the  case 
of  women  who  have  borne  children,  as  this 
woman  had.  She  was  suffering  from  endo- 
metritis, an  Inflammation  of  the  endometrium 
or  lining  membrane  of  the  womb,  producing 
a  profuse  and  disagreeable  discbarge.  He 
thoroughly  Irrigated  the  uterus  and  filled  the 
cavity  with  a  solution  of  20  per  cent  arge- 
ryol,  an  unobjectionable  treatment  for  her 
disease.  She  came  the  next  day  under  his 
directions,  when  he  again  cleansed  the  uterus 
with  an  aseptic  solution.  He  found  no  evi- 
dence of  pregnancy  and  was  Informed  of  none. 
Called  to  the  woman's  house  the  next  day, 
he  discovered  a  profuse  hemorrhage,  which 
he  treated  by  accepted  methods.  He  remov- 
ed many  Urge  clots  of  blood,  but  did  not  ob- 
serve the  "hard  round  substance,"  about  the 
size  of  "one's  fist,"  concerning  which  the  de- 
ceased woman's  slster-iu-law  had  testified. 


He  attributed  the  hemorrhage  to  the  dis- 
eased condition  of  the  uterus.  He  did  not 
remember  to  have  made  the  statement  to  the 
sister-in-law  concerning  the  advanced  state 
of  pregnancy  of  the  deceased,  and  his  recol- 
lection was  that  he  did  not  make  It  Far- 
ther, it  was  shown  that  endocarditis  follows 
many  diseases,  and  may  result  from  any  one 
of  a  large  number  of  infections.  The  post 
mortem  disclosed  that  the  deceased  was  suf- 
fering from  nephritis  of  the  kidneys,  and 
endocarditis  sometimes,  though  very  rarely, 
follows  from  such  nephritis. 

[2]  This  epitome  of  the  evidence  for  the 
defense  is  thus  given,  both  to  show  that  it 
did  no  more  than  to  raise  a  confiict  which  It 
was  the  special  province  of  the  Jury  to  pass 
upon,  and  also  for  the  exposition  of  the  next 
proposition  which  appellant  advances,  which 
is  that  the  court  erred  in  refusing  to  give  to 
the  Jury  certain  proposed  instructions  upon 
the  subject  of  manslaughter.  As  there  seems 
to  be  some  misconception  of  the  duty  of  the 
court  in  this  regard  in  cases  such  as  this, 
and  Indeed  in  aU  criminal  cases,  a  few  words 
by  way  of  preliminary  statement  may  not  be 
amiss.  It  is  not  the  "theory"  which  the 
prosecution  advances,  nor  the  "theory"  which 
the  defense  adopts,  which  governs  Qie  conrt 
in  the  giving  or  In  the  refusing  to  give  in- 
structions. Theories  are  of  moment  In  a 
criminal  case  only  as  they  are  supported  by 
substantial  evidence.  What  the  trial  court 
is  commanded  by  law  to  do  is  to  state  to  the 
Jury  all  matters  of  law  necessary  for  their 
Information  In  their  deliberations.  Pen. 
Code,  {  1127.  Section  1159  of  the  Penal  Code 
declares  that  "the  Jury  may  find  the  defend- 
ant guilty  of  any  offense,  the  commission  of 
which  is  necessarily  included  in  that  with 
which  he  is  charged."  Let  us  by  simple  Il- 
lustration discern  exactly  what  this  section 
means.  A  defendant  is  charged  with  murder, 
and  the  evidence  of  the  prosecution  goes 
wholly  to  show  that  he  committed  the  crime 
by  lying  In  wait  The  sole  defense  is  an  alibi. 
Under  such  a  state  of  the  record,  there  b^ng 
no  word  of  evidence  tending  to  prove  a  lesser 
crime  than  the  one  charged,  the  court  would 
properly  limit  its  instructions  to  the  .crime 
of  murder  in  the  first  degree  alone.  But 
this,  not  because  of  any  "theory"  of  prosecu- 
tion or  defense,  but  because  the  commission 
of  that  one  rrime  and  that  one  crime  alone  Is 
all  that  the  evidence  tends  to  establish.  But, 
upon  the  other  hand,  let  us  assume  that  the 
defendant  offers  evidence  to  show  that  he 
was  not  lying  In  wait  for  the  deceased,  that 
the  encounter  was  a  chance  encounter,  that 
the  deceased  was  the  assailant,  and  that  he 
killed  him  in  the  heat  of  passion  and  under 
great  provocation.  This  defense.  If  sufficient- 
ly established  and  believed  by  the  Jury, 
would  present  a  case  of  excusable  homicide 
(Pen.  Code,  |  195,  subd.  2),  or  for  voluntary 
manslaughter  (Pen.  Code,  I  192,  subd.  1).  It 
would  then  become  the  manifest  duty  of  the 
court  to  Instruct  not  only  upon  the  subject 
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of  murder  1b  the  first  degree,  but  npon  the 
subject  of  Tolontary  manslaughter  and  ex- 
cusable homicide.  But  this,  again  let  it  be 
said,  not  because  of  the  mere  "theories^'  of 
prosecution  or  defense,  but  because  evidence 
of  snbstantlAl  weight  had  been  Introduced 
tending  to  establish  that  a  lesser  and  not  a 
greater  offense  had  been  committed.  The 
same  simple,  legal  proposition  exists  in  every 
criminal  charge  which  in  itself  contains  the 
elements  of  a  lesser  offense.  Under  our  law, 
where  death  results  from  the  performance  of 
an  unlawful  abortion,  the  crime  is  murder 
In  the  second  degree.  Fen.  Code,  {  1B9.  So 
if  a  defendant  thus  charged  rests  simply  up- 
on a  denial  of  the  offense,  and  no  evidence 
of  a  lesser  offense  Is  before  the  court  and 
Jury,  the  instructions  should  go  simply  to 
murder  in  the  second  degree,  and  the  verdict 
should  be  either  gaUty  as  charged  or  hot 
guilty.  Bnt  it  is  open  to  the  defense  to  offer 
evidence,  as  was  here  offered,  to  the  effect 
that  the  defendant  did  give  to  the  woman 
legitimate  accepted  treatment  for  a  disease 
of  the  womb,  with  which  she  was  plainly 
suffering;  that  he  did  not  know  she  was 
pregnant;  had  no  reason  to  believe  that  she 
was  pregnant  and  every  reason  to  believe 
that  she  was  not  If  this  should  be  estab- 
lished to  the  satisfaction  of  the  Jury,  or  to 
the  extent  of  raising  a  reasonable  doubt  in 
their  minds,  with  a  showing  that  the  defend- 
ant used  dne  caution  and  circumspection  in 
his  inquiries  and  in  his  treatment,  he  could 
justly  be  convicted  of  no  crime.  Or  if  the 
evidence  fell  short  of  that,  but  satisfied  the 
Jury  that  the  death  of  the  woman  resulted 
from  the  commission  by  the  defendant  "of  a 
lawful  act  performed  in  an  unlawful  manner 
or  without  due  caution  and  circumspection," 
the  defendant  could  properly  be  convicted 
only  of  involuntary  manslaughter.  Pen. 
Code,  1 192,  snbd.  2. 

[}]  So,  to  repeat.  In  abortion  cases,  where 
the  defendant  rests  simply  upon  a  denial  of 
the  crime  charged,  no  element  of  manslaugh- 
ter enters  into  the  case,  and  the  court's  in- 
stmctlong  are  properly  limited  to  a  charge 
upon  murder  in  the  second  degree.  Where, 
bowever,  the  evidence  discloses  a  reasonable 
ground  to  believe  that  the  defendant  might 
not  have  been  guilty  of  murder,  but  might 
have  been  guilty  of  manslaughter,  the  defini- 
tion and  explanation  of  this  kind  of  man- 
slaughter should  be  Included  in  the  charge. 
It  Is  in  this  sense,  and  in  this  sense  alone, 
that  People  v.  Huntington,  138  Cal.  262,  70 
Pac.  284,  and  People  v.  Huntington,  8  Cal. 
App.  612,  97  Pac.  760,  are  to  be  read  and  un- 
derstood. 

[4]  The  outline  of  the  testimony  for  the 
defense  above  given  sufficiently  indicates  that 
there  was  evidence  before  the  Jury  which,  if 
believed  by  them,  would  have  Justified  a  ver- 
dict of  Involuntary  manslaughter.  Certain 
instmctions  touching  the  crime  of  man- 
daughter  were  proposed  by  the  defendant 
and  were  not  given  by  the  court.    Upon  this 


ruling  error  and  injury  to  the  defendant  are 
predicated.  The  defense  proposed  numerous 
instructions.  Amongst  the  first  to  come  un- 
der the  eye  of  the  trial  court  was  the  follow- 
ing: "The  defendant  In  this  case  is  charged 
with  the  crime  of  mnrder.  I  charge  you 
that  there  are  two  things  which  are  neces- 
sary to  be  proven  in  this  case  before  you  can 
convict  the  defendant,  and  each  of  them  must 
be  proved  to  a  moral  certainty  and  beyond  a 
reasonable  doubt  These  are,  first,  that  the 
crime  of  murder  has  been  committed,  and, 
second,  that  snCh  crime  was  committed  by 
this  defendant  and  by  no  other  person ;  and 
if,  from  the  evidence,  you  are  not  satisfied  to 
a  moral  certainty  and  beyond  a  reasonable 
donbt  that  the  deceased  was  murdered,  or  if 
you  are  satisfied  that  she  was  murdered,  bnt 
are  not  satisfied  to  a  moral  certainty  and  be- 
yond a  reasonable  donbt  that  the  defendant 
committed  the  crime  charged,  then  I  instruct 
you  that  it  is  yonr  duty  to  find  the  defendant 
not  guilty." 

Other  instmctiotis  were  to  the  same  tenor 
and  effect  They  disclose  the  deliberate  at- 
titude of  the  defense  to  rest  its  case  upon  the 
proposition  that  defendant  had  committed 
murder  in  the  second  degree  or  was  innocent 
of  any  crime.  The  court  was  Justified  in  giv- 
ing these  instructions.  Later,  the  defense 
proposed  certain  instmctions  to  this  effect: 
That  the  charge  of  murder  includes  man- 
slaughter, and  manslaughter  is  the  unlawful 
killing  of  a  human  being  without  malice ;  if 
the  Jury  entertain  a  reasonable  doubt  that 
the  defendant,  acted  with  malice,  then  the 
Jury  cannot  find  the  defendant  guilty  of  mur- 
der, but  the  defendant  might  still  be  guilty 
of  mansaughter ;  before  the  Jury  can  find  the 
defendant  guilty  of  manslaughter,  they  must 
find  to  a  moral  certainty  that  he  did  unlaw- 
fully kill  the  deceased,  though  acting  without 
malice ;  and  if  the  Jury  entertain  any  reason- 
able doubt  as  to  manslaughter,  the  defend- 
ant cannot  be  convicted  of  that  offense.  Two 
things  are  here  to  be  noted:  First,  that  the 
instmctions  npon  the  subject  of  manslaugh- 
ter are  general,  vague,  and  by  no  means  ad- 
dressed to  the  one  and  only  form  of  man- 
slaughter concerning  which  evidence  was 
given;  that  is,  the  commission  of  a  lawfnl 
act  which  might  produce  death  in  an  unlaw- 
ful manner,  or  without  due  caution  and  cir- 
cum^)ection.  In  other  words,  if  the  defend- 
ant was  guilty  of  manslaughter,  it  was  be- 
cause he  was  performing  his  medical  and  sur- 
gical acts  without  due  inquiry  as  to  the  wo- 
man's condition,  or  was  performing  them 
after  such  due  inquiry  without  proper  cau- 
tion and  circumspection.  Nothing  of  tills  is 
stated  in  these  general  instructions.  But 
more  important  still,  the  defendant  had  ask- 
ed of  the  court  to  give  instructions  eliminat- 
ing from  the  case  every  element  of  man- 
slaughter and  sending  him  to  the  Jury  upon 
the  single  issue  of  guilty  of  murder  in  the 
second  degree  or  not  guilty.  This  position  the 
defendant  had  the  right  to  take,  but,  after 
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having  taken  It  and  secured  from  the  court 
instructions  to  tbat  effect,  his  right  to  com- 
plain of  the  court's  refusal  to  give  instruc- 
tions touching  manslaughter  was  lost  and 
gone.  So  tbat  while  It  may  be  said  that  the 
case  was  one  In  which  Instructions  upon  the 
subject  of  manslaughter  might  properly  have 
been  given,  the  court's  refusal  under  the  cir- 
cumstances was  Justifiable.  If  there  was  er- 
ror at  all,  it  was  error  invited  by  the  de- 
fendant In  proposing  wholly  conflicting  and 
Inconsistent  Instructlona 

[6]  Complaint  is  made  of  the  introduction 
in  evidence  of  the  declarations  of  the  woman 
as  to  her  condition  of  pregnancy  and  the  pur- 
pose of  her  visit  to  the  doctor.  Such  dec- 
larations are  hearsay.  They  are  not  admit- 
ted, and  it  would  be  Improper  to  admit  them, 
as  direct  proof  of  the  commlsdon  of  the  abor- 
tion. They  were  not  so  admitted.  They  were 
properly  admitted  as  evidence  establishing  the 
condition  of  the  woman  and  tbe  avowed  pur- 
pose of  her  visit.  State  v.  Dickinson,  41  Wla 
290;  State  v.  Alcorn,  7  Idaho,  599,  64  Pac. 
1014,  97  Am.  St  Rep.  252;  State  v.  Power, 
24  Wash.  34,  63  Pac.  1112,  63  L.  R.  A.  902; 
State  V.  Glass,  5  Or.  73 ;  State  v.  Gedicke,  43 
N.  J.  Law,  86 ;  Welghtnovel  v.  State,  46  Fla. 
1,  35  South.  856;  Solander  v.  People,  2  Colo. 
48;  Commonwealth  v.  Snow,  116  Mass.  47; 
State  V.  Howard,  32  Vt.  380. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:  SHAW,  J,;  ANGELLOTTI. 
J.;   SLOSS,  X:    IX)RIGAN,  J.;  MELVIN,  J. 


MUHS  T.  HIBERNIA  SAVINGS  &  LOAN  SO- 
CIETY et  al    (&  F.  5,949.) 

(Supreme  Court  of  California.    Jan.  7,  1914.) 
LnoTATioN  OF  Actions  (|  167*)— Effect  — 

Liens. 

Where  a  mortgage  secured  b:^  a  note  on 
real  property  was  barred  by  limitations,  a  gran- 
tee of  Uie  primary  debtor  was  entitled  to  be 
relieved  from  the  lien  thereof  in  a  suit  to  quiet 
titie,  and  it  was  error  to  deny  auch  relief  ex- 
cept on  payment  of  the  debt 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions.  CentDig.  tti  651-653;  Dec.Dig.  ( 167.»] 

In  Bank.  Appeal  from  Superior  Court  City 
and  County  of  San  Frabcisco ;  E.  P.  Mogan, 
Judge. 

Suit  by  Maria  I.  Muhs,  as  executrix  of  the 
estate  of  Mary  Grant  substituted  as  plaln- 
tifr  In  the  action  Instead  of  Mary  Grant, 
against  the  Hlbemla  Savings  &  Loan  So- 
ciety and  August  Pomleczynski,  who  was 
made  a  defendant  by  order  of  court  From 
a  judgment  quieting  plaintiff's  title  only  on 
condition  of  payment  of  a  certain  mortgage, 
both  plaintiff  and  Pomleczynski  appeal.  Re- 
versed with  instructions. 

M.  C.  Hassett,  of  San  Francisco,  for  appel- 
lants. Tobin  &  Tobin,  of  San  Francisco,  for 
respondent 


HENSHAW,  J.  This  Is  an  action  to  quiet 
title  to  a  part  of  Mission  Block  31  In  the 
city  and  county  of  San  E'randsoo.  The  ac- 
tion was  commenced  by  Mary  Grant,  assert- 
ing ownership  in  tbe  property.  She  died 
pending  the  action,  and  her  personal  repre- 
sentative, plaintiff  herein,  was  substituted.  A 
supplemental  complaint  was  filed  alleging 
that  August  Pomleczynski  bad  become  the 
owner  of  the  property  by  conveyance  made 
to  him  by  Mary  Grant  In  her  lifetime. 
He  was  called  in  and  made  a  defendant  by 
order  of  the  court  Tbe  other  defendant 
is  tbe  Hlbernla  Savings  &  Loan  Society  as- 
serting a  mortgage  lien  upon  the  premises. 
The  stipulated  facts  are  the  following:  On 
February  3,  1870,  Idlchael  Byron  was  the 
owner  of  tbe  land  and  on  that  date  executed 
his  promissory  note  to  the  d^endant  for 
the  sum  of  $1,800,  secured  by  mcyrtgage.  In 
1875  he  died.  His  will  was  admitted  to  pro- 
bate, and  his  widow,  Mary  Byron,  was  ap- 
pointed executrix.  No  claim  was  presented 
by  the  defendant  for  allowance  of  tiie  In- 
debtedness, and  no  action  was  ever  brongbt 
to  foreclose  the  mortgage  against  the  proper- 
ty, though  by  an  Instrument  executed  in 
February,  1876,  Mary  Byron,  describing  her- 
self as  executrix  of  Uie  estate,  recited  the  ex- 
ecution of  the  note  and  undertook  to  extend 
the  time  of  payment  to  January  3,  1877.  In 
1880  Mary  Byron  married  Patrick  Grant 
and  so  became  Mary  Grant,  tbe  original 
plaintiff  in  this  action.  All  of  the  other 
heirs  of  Michael  Byron  conveyed  their  inter- 
est in  the  land  to  Mary  Grant  and  In  June, 
1892,  the  court  In  probate  made  its  decree 
of  distribution  distributing  this  land  to  Mary 
Grant  She  was  in  possession  thereof  at  that 
time  and  continued  In  possession  until  Feb- 
ruary,  1908,  when  she  made  conveyance  of 
it  to  the  defendant  Pomleczynski.  These 
facts  were  stipulated  with  the  additional 
facts  asserted  by  the  defendant,  and  found 
by  tbe  court  that  no  part  of  tbe  principal 
sum  or  Interest  due  upon  the  note  had 
been  paid.  As  conclusions  of  law  from 
these  facts  the  court  found  that  neither 
Mary  Grant  nor  Pomieczynsld  was  entitled 
to  a  decree  quieting  the  title  "save  and  ex- 
cept upon  payment  being  made  by  them,  or 
either  of  them,  to  the  defendant  the  Hioemla 
Savings  &  Loan  Society,  of  the  sum  of 
$1,800."  etc.;  that  upon  payment  of  this 
sum  a  decree  should  be  entered  quieting  title 
In  Pomleczynski;  and  tbat  upon  failure  for 
tbe  period  of  30  days  the  action  should  be 
dismissed.  Pomleczynski  and  the  executrix 
of  the  estate  of  Mary  Grant  are  appellants. 

This  consideration  Is  not  complicated  by 
tbe  presence  of  a  mortgagee  In  actual  pos- 
session. It  is  the  simple  case  of  the  mort- 
gagee of  a  note  and  mortgage  long  barred 
by  the  statute  of  limitations  setting  up  this 
note  and  mortgage  as  a  bar  to  an  action  for 
equitable  relief  sought  by  the  present  holder 
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of  the  title.  .It  18  to  be  noted,  moreover, 
that  the  real  i>arty  seeking  relief  is  the  de- 
fendant Pomleczynskl,  grantee  of  Mary 
Grant,  wbo,  in  turn,  received  the  property 
through  a  decree  of  distribution  from  the 
estate  of  the  primary  debtor.  In  the  recent 
case  of  Faxon  v.  All  Persons,  137  Pac.  919, 
It  has  been  decided  by  this  court  In  bank 
that  the  title  to  property  under  these  cir- 
cumstances held  by  a  grantee  of  the  primary 
debtor  Is  relieved  In  equity  from  any  as- 
serted right  upon  the  part  of  the  owner 
of  the  mortgage  debt. 

Upon  the  anthorlty  of  tills  case  and  npon 
the  stipulated  facts  and  findings  of  the 
court  above  adverted  to,  it  is  ordered  that 
the  Judgment  be  reversed,  with  instructions 
to  the  trial  court  to  enter  its  decree  quiet- 
ing title  in  Pomieczynski  against  all  claims 
of  the  defendant  based  upon  the  promissory 
note  and  mortgage  executed  to  it  by  Michael 
Byron. 

We  concur:  LORIOAN,  J. ;  ANGELLOT- 
TI,  J. ;   SLOSS,  J. ;  MBLVIN,  J. ;   SHAW,  J. 


Ex  parte  ANIXXEB.     (Cr.  1801.) 
<Sapreme  Court  of  California.    Jan.  7,  1914.) 

1.  IRTOZICATINO  LlQUOBS  ({  ll«>-^IiOOAL  OP- 
TION— OsDiMAKCEB— Statutes. 

A  town  ordinance'  making  it  unlawful  to 
solicit  or  take  orders  or  make  agreements  for 
the  sale  or  delivery  of  intoxicating  liquors  with- 
in the  corporate  hmits  of  Uie  town  was  not  in 
conflict  with  the  WyUe  Act  (St  1911,  p.  599), 
providing  for  local  option,   eta 

[Ed,  Mote. — ^For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  {  13;   Dec  Dig.  i  U.*] 

2.  IirroxicATiNo  Liqcobs  (|  6*)  —  Bequi^- 
TioN— Ordinances  and  iLlws. 

A  state  or  any  of  its  subordinate  municipal 
agencies  may  pass  laws,  penal  in  their  charac- 
ter, regulating  or  prohibiting  the  sale  of  intox- 
icadng  liquors,  or  the  soliciting  of  orders,  or 
the  malung  of  contracts  for  the  sale  of  such 
Hqaors  within  their  boundaries. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f  4;   Dec.  Dig.  §  6.*] 

8.  Intoxioatino  Liquobs  (i  147*)— Solicit- 
ing and  Taking  Obdebb  —  Ordinances — 
CoNsmncnoN. 

An  incorporated  town  adopted  an  ordi- 
nance making  it  unlawful  for  any  person,  cor- 
poration, etc.,  within  the  corporate  limits  of 
the  town,  to  solicit  or  take  orders  or  make 
agreements  for  the  sale  or  delivery  of  intoxi- 
cadog  liquors,  or  liquors  of  any  kind,  or  in  any 
quantity.  Beld  that,  since  the  town  had  no 
power  over  the  local  traffic  outside  its  corpo- 
rate limits,  the  ordinance  in  order  to  be  sus- 
tained would  be  construed  only  to  prohibit  the 
•olidting  and  contracting  for  the  sale  of  liq- 
Qors  to  be  delivered  within  the  town,  and  not 
to  prohibit  the  taking  of  orders  in  the  town  for 
the  delivery  of  liquors  outside  its  limits. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liqaors.  Cent  Dig.  ^  162;    Dec.  Dig.  §  147. •] 

t  Intoxicatino  IiiQuoBS  {§  207*)— Wbono- 
rni.  Sale — Ordinances— Complaint. 

Where  a  town  ordinance  prohibited  the 
■oOciting  or  taking  of  orders  for  the  sale  of  liq- 
aors within  its  corporate  limits,  a  complaint  in 
the  langnage  of  the  ordinance  was  not  fatally 


defective  for  fnilnre  to  charge  that  the  liquors 
were  to  be  delivered  within  the  town. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Ignore,  Cent  Dig.  ||  227,  262;    Dec  Dig.  i 

In  Bank.    Application  of  Albert  J.  Anlxter 
for  a  writ  of  habeas  corpus.    Denied. 
See,  also,  134  Pac.  193. 

M.  S.  Wahrbaftlg,  of  Sacramento,  for  peti- 
tioner. A  G.  Bailey,  of  Woodland,  for  re- 
spondent 

HENSHAW,  J.  Petitioner  was  convicted 
In  the  recorder's  court  of  the  town  of  Win- 
ters, county  of  Tolo,  state  of  California,  of 
violating  the  provisions  of  a  penal  ordinance 
of  that  town.  Section  1  of  the  ordinance  Is 
as  follows:  "It  shall  be,  and  is  hereby  made 
unlawful  for  any  person,  corporation,  firm, 
company,  association,  or  club,  as  principal, 
agent,  employ^,  or  otherwise,  within  the  cor- 
porate limits  of  the  said  town  of  Winters,  to 
solicit  orders,  take  orders,  or  make  agree- 
ments for  the  sale  or  delivery  of  any  Intox- 
icating Uquors  or  liquor  of  any  kind  what- 
ever, "or  In  any  quantity  or  quantities."  The 
complaint  charged  the  offense  In  the  langnage 
of  this  section. 

[1]  The  contentions  of  petitioner  against 
the  validity  of  this  ordinance,  as  being  in 
conflict  with  the  provisions  of  the  Wiylie  Act, 
are  disposed  of  by  the  opinion  and  decision 
of  this  court  in  Ex  parte  Ellsworth,  133  Pac. 
272. 

[2]  It  Is,  of  course,  well  settled  that  a 
state  and  Its  subordinate  municipal  agencies 
may  pass  laws,  even  laws  penal  in  their  char- 
acter,, regulating  and  Indeed  prohibiting  the 
sale  of  IntoxlcatlDg  liquors,  or  the  soliciting 
of  orders,  or  the  making  of  contracts  for 
tfie  sale  of  such  liquors.  Ex  parte  Chrlsten- 
sen,  85  Cal.  208,  24  Pac  747 ;  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  8  Sup.  Ct  273,  31  L.  Ed. 
205;  Delamater  v.  South  Dakota,  205  U.  S. 
93,  27  Sup.  Ct.  447,  51  L.  Ed.  724,  10  Ann. 
Cas.  733 ;  State  ex  rel.  West  t.  State  Capi- 
tal Co.,  24  Okl.  252,  103  Pac.  1021 ;  Klrkpat- 
rlck  V.  State,  138  Ga.  794,  76  S.  E.  53 ;  Wil- 
liams V.  State,  5  Okl.  Cr.  206,  114  Pac.  624 ; 
Rose  V.  SUte,  4  Ga.  App.  588,  62  S.  E.  117; 
Hayner  v.  State,  83  Ohio  St  178,  93  N.  E. 
900;  State  v.  Miller,  66  W.  Va.  436,  66  S. 
E.  522,  19  Ann.  Cas.  604;  State  v.  Davis, 
84  S.  C.  512,  66  S.  E.  875 ;  McCollum  v.  Mc- 
Conaughy,  141  Iowa,  172,  119  N.  W.  539; 
State  V.  Lemp  Brewing  Co.,  79  Kan.  705, 
102  Pac.  504,  22  L.  R.  A.  (N.  S.)  44. 

[3]  It  Is  contended,  however,  that  this 
ordinance  makes  the  soliciting  of  orders  or 
the  taking  of  orders  or  the  making  of  an 
agreement  or  contract  for  the  sale  of  intox- 
icants a  misdemeanor,  without  regard  to  the 
place  of  the  delivery  of  the  intoxicants,  and 
that,  such  being  the  case,  the  ordinance  Is 
unreasonable  and  in  restraint  of  trade  and 
therefore  void.  Such  laws  and  ordinances 
are   upheld    when   they   show   a    reasonable 


*Fiir  ottaar  cues  Me  wu&s  topic  and  aectJon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  SeilM  t  Rep'r  I^d^M 
138  P.-23 


Digitized  by 


Google 


354 


138  PACIFIC  REPOBTEB 


(Cal. 


and  therefore  valid  exercise  of  the  police 
power.  By  the  cases  above  dted  and  by  nu- 
merous others  it  has  been  declared  to  be  a 
valid  exercise  of  that  power  to  prohibit  the 
soliciting  of  orders  or  the  making  of  con- 
tracts wltUn  a  prescribed  territory  (the  state 
or  any  one  of  Its  lesser  political  subdivisions) 
when  the  Intoxicating  liquors  are  to  be  deliv- 
ered In  such  territory.  As  the  Justification 
for  a  police  regulation  such  as  this  In  any 
town  is  the  protection  of  Its  Inhabitants 
against  the  injurious  effects  of  Indulgence  In 
intoxicants,  as  the  foundation  for  the  ordi- 
nance is  to  remove  from  those  inhabitants 
the  temptation  to  drink,  it  follows  of  neces- 
sity that  any  ordinance  devoted  to  this  end 
must  go  to  the  extent  of  such  protection 
and  not  further.  The  Incorporated  town  of 
Winters  in  law  cannot  exercise  control  over 
the  welfare  of  those  beyond  its  corporate 
limits,  and  touching  the  llqnor  traffic  its  ut- 
most right  of  control  is  to  prevent  soliciting 
and  contracts  of  sale  made  within  its  limits 
for  delivery  of  intoxicants  therein.  As  a 
court,  between  two  permissible  constructionB 
of  a  statute,  will  always  give  to  it  that  which 
sustains  Its  validity,  so  here  it  will  be  held 
that  the  ordinance  applies,  and  applies  only, 
to  the  soliciting  and  contracting  for  the  sale 
of  intoxicants  to  be  delivered  within  the 
town  limits.  But  the  town  of  Winters  has 
no  legal  right  to  say  that  a  contract  may  not 
be  made  within  its  limits  for  the  sale  of  in- 
toxicants to  be  delivered  without  those  limits. 
Such  an  ordinance  would  not  be  a  reasonable 
exercise  of  the  police  power  and  would 
plainly  be  In  restraint  of  contract  and  of 
trade.  In  all  the  cases  above  dted,  and  in- 
deed it  may  be  said  with  safety  In  every  ad- 
judicated case,  such  laws  have  been  upheld 
only  when  the  delivery  was  to  be  made  with- 
in the  inhibited  district.  So  construing  this 
ordinance,  it  is  equivalent  to  a  declaration 
that  such  soliciting  and  contracting  are  for- 
bidden to  be  made  within  the  town  of  Win- 
ters for  the  delivery  of  intoxicants  therein. 
If  it  is  said  that  this  is  wriUng  Into  the  ordi- 
nance something  not  therein  expressed,  the 
answer  is  that  in  every  case  where  a  statute 
requires  construction  this  is  in  effect  always 
done. 

[4]  The  complaint,  as  has  been  said, 
charged  in  the  language  of  the  ordinance.  A 
minor  contention  is  that  It  charges  no  offense 
for  that  it  does  not  charge  that  the  intoxi- 
cants were  to  be  delivered  within  the  town 
of  Winters.  We  think  It,  however,  sufficient 
to  charge  in  the  language  of  the  ordinance, 
and  the  defendant  would  be  completely  ex- 
onerated by  a  showing  that  in  fact  the  deliv- 
ery was  not  to  be  made  within  the  territorial 
limits  of  the  town. 

The  writ  is  therefore  discharged  and  the 
prisoner  remanded. 

We  concur:  ANGELLOTTI,  J.;  SHAW, 
J. ;    SLOSS,  J. ;   LORIGAN,  J. ;   MELVIN,  J. 


BOXESB  T.  BABBOWS.    (S.  P.  6512.) 

(Supreme  Court  of  California.    Jan.  2,  1914.) 

1.  LnoTAiiON  or  ACTIONS  d  104*)— Ikpukd 

CONTKACT— EfFBCT  OF  FBATTD. 

The  complaint  alleged  that  plaintiff  and 
defendant  had  performed  le^  services  under 
an  agreement  to  divide  the  fee,  and  that  in 

Slaintiff's  absence,  and  without  his  knowledge, 
efendant  received  $1,000  from  the  client  in 
full  payment  for  such  services,  and  nsed  the 
money,  and  thereafter  in  September,  X908, 
wrote  to  plaintiff  that  he  bad  collected  noth- 
ing npon  the  fee,  and  that  on  April  17,  1907, 
plaintiff  first  learned  that  defendant  had  re- 
ceived the  $1,000,  and  demanded  one-half  there- 
of from  liim,  and  that  defendant  then  paid 
plaintiff  $60  on  account  of  the  $500  to  which 
plaintiff  was  entitled  and,  though  frequently  re- 
quested to  do  BO,  has  neglected  and  refused  to 
pay  the  remainder  of  the  snm  due  plaintiff,  and 
plaintiff  demanded  Judgment  for  $440,  with,  in- 
terest. Eeld,  that  the  action  was  not  one  for 
relief  on  the  ground  of  fraud,  within  the  three 
years'  limitations  (Code  Civ.  Proc.  i  838,  BObd. 
4),  but  was  an  action  for  money  had  and  re- 
ceived, which  was  governed  by  section  339, 
Bubd.  1,  requiring  an  action  npon  a  contract  or 
liabili^,  not  founded  upon  a  writing,  to  be 
brought  within  two  years. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  U  6U-618;  Dec.  Dig.  { 
104.»] 

2.  Limit ATTOiT  of  Aotions  d  28*)— SnsPBN- 
siON  OF  Statute— Feaud. 

The  statute  of  limitations  does  not  befpn 
to  run  until  the  person  entitied  to  sne  has  dis- 
covered facts,  entitling  him  to  sue,  which  wfere 
concealed  from  him  by  defendant's  fraud. 

[Ed.  Xote. — For  other  cases,  see  Limitation 
of  Actions.  Cent.  Dig.  (f  134,  135,  142;  Dec. 
Dig.  {  28.*] 

In  Bank.  Appeal  from  Superior  Coart, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  A.  Boyer  against  W.  H.  Barrows. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
I)ealB.    Affirmed. 

A.  Boyer,  of  San  Francisco,  for  appellant. 
T.  W.  Hubbard,  of  San  Francisco,  for  re- 
spondent 

HENSHAW,  J.  A  demurrer,  setting  up  the 
bar  of  the  statute  of  limitations  (Code  Civ. 
Proc.  §  339,  subd.  1),  was  Interposed  to  plain- 
tiff's amended  complaint  and  sustained. 
From  the  Judgment  which  followed,  he  ap- 
peals. 

The  complaint  averred  the  following  facts : 
Plaintiff  and  defendant,  both  attorneys  at 
law,  had  for  a  client  one  Captain  Whitei  and 
agreed  tliat  they  would  divide  equally  be- 
tween them  the  fees  which  they  might  re- 
ceive for  legal  services  rendered  him.  Serv- 
ices were  rendered.  In  August,  A03,  dur- 
ing the  absence  of  the  plaintiff  from  the 
state,  and  without  his  knowledge,  the  de- 
fendant received  and  accepted  from  White 
the  sum  of  $1,000  in  full  payment  for  these 
legal  services.  Defendant  kept  and  used 
all  this  money.  Thereafter,  in  September, 
1903,  defendant  wrote  to  plaintiff,  who 
was  still  absent  from  the  state,  to  the  effect 
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that  lie  had  collected  notblng,  and  that  there 
was  no  prospect  of  his  collecting  anything 
from  Captain  White.  On  the  17tb  day  of 
April,  1907,  at  San  Francisco,  plaintiff  for 
the  first  time  learned  of  the  receipt  by  de- 
fendant of  the  $1,000,  and  made  demand 
apon  him  for  one-half  thereof.  Defendant 
then  and  there  paid  plaintiff  $60  on  account 
of  the  1500  to  which  plaintiff  was  entitled, 
and,  though  frequently  requested  so  to  do, 
defendant  has  faUed,  neglected,  and  refused 
to  pay  the  remainder  of  the  sum  due  plain- 
tiff. Plaintiff  demanded  judgment  against 
the  defendant  for  the  stmi  of  |440,  with  legal 
Interest  and  costs.  This  action  was  com- 
menced on  April  16,  1010,  more  than  two 
years  after  the  date  of  the  discovery  by 
plaintiff  of  defendant's  reception  of  the  mon- 
ey and  deception  in  reference  thereto.  Plain- 
tiff insists  that  his  action  is  that  contemplat- 
ed by  section  338,  subd.  4,  (3ode  of  Civil  Pro- 
cedure, and  that  he  is  within  the  three  years' 
time  limit  therein  fixed. 

[1]  If  plaintiff's  action  Is  "an  action  for  re- 
lief on  the  g;x>and  of  fraud,"  he  is  right  In 
his  contention.  But  is  it  such  an  action? 
Clearly  not.  In  tenor,  terms,  and  effect  the 
complaint  charges  upon  the  original  liability, 
tliat  original  liability  arising  from  the  duty  of 
the  defendant  to  pay  to  plaintiff  one-half  of 
the  moneys  which  he  received.  No  relief  of 
any  kind  is  asked  against  the  defendant  be- 
cause of  his  fraud.  True,  the  effect  of  the 
fraudulent  concealment  from  plaintiff  of  his 
right  of  action  raised  an  estoppel  against  the 
defendant  which  would  prevent  him  from 
pleading  the  statute  of  limitations  against 
plaintUTs  action  if  timely  brought  after  dis- 
covery of  the  fraud;  or,  in  other  words, 
dnring  the  time  that  plaintiff  was  the  victim 
of  defendant's  concealment,  the  statute  of 
limitations  did  not  run  against  his  right  of 
action.  Bat  he  asserts  that  he  made  fall 
discovery  on  the  17th  day  of  April,  1907. 
The  statute  of 'limitations  then  immediately 
began  to  run  against  his  right  of  action. 
Eliminating  for  the  moment  all  consideration 
of  fraud,  what  statute  of  limitations  is  ap- 
plicable to  the  case?  Clearly  that  declared 
in  section  339,  subd.  1,  wlilch  limits  to  within 
two  years  the  right  of  action  upon  a  contract, 
obligation,  or  liability  not  founded  upon  an 
Isstnunent  in  writing.  It  matters  not  that 
the  relationship  be  called  a  trust  relation- 
iihlp.  Many  contracts  and  every  agency  em- 
brace sndi  a  trust  relationship,  and  the  time 
of  the  naming  of  the  statute  is  not  affected 
thereby.  Clearly  the  action  was  a  simple 
one  upon  the  original  liability,  an  action  for 
money  had  and  received. 

[2]  It  is  well  settled,  as  has  been  above 
stated,  that  fraud  such  as  liere  pleaded  sus- 
pends the  running  of  the  statute.  Kane  v. 
Cook,  8  Cal.  449;  Llghtner  Mining  Co.  v. 
Une,  161  CaL  689,  120  Pac.  771,  Ann.  Cas. 
19130,  1093.    It  is  equally  true  that,  where 


relief  on  the  ground  of  ftand  is  of  the  es- 
sence of  the  action,  the  three  years'  period 
contemplated  by  section  338,  subd.  4,  applies. 
A  typical  instance  of  this  is  found  in  Vance 
T.  Supreme  Lodge,  15  Cal.  App.  178,  114  Pac. 
83.  There  plaintiff  had  been  fraudulently  in- 
duced by  the  defendant  to  state  and  settle 
his  accounts  monthly  with  defendant.  He 
discovered  that  he  had  been  defrauded  and 
brought  his  action  within  the  three  years 
contemplated  by  section  338,  subd.  4.  But 
not  only  did  his  action  seek  relief  for  the 
frau^,  bnt  It  was  essential  to  the  success  of 
his  action  that  he  obtain  this  relief.  He 
sought  relief'  by  asking  to  have  the  settle- 
ment of  Iiis  accounts  with  defendant  vacated 
and  annulled  on  the  ground  of  defendant's 
fraud,  for  otherwise  these  settlements  would 
have  been  a  complete  defense  to  the  action. 
Then,  with  this  accomplished,  he  further 
sought  a  recovery  of  the  moneys  Justly  due 
to  him.  The  same  is  true  of  the  Llghtner 
Mining  Co.  Case,  where  there  was  a  fraudu- 
lent taking  of  the  defendant's  ore  and  a 
fraudulent  concealment  of  the  taking,  and 
this  is  pointed  out  with  particularity ;  it  be- 
ing said  tliat  the  frtftidalent  concealment 
stayed  the  naming  of  the  statute  of  limita- 
tions for  the  trespass,  and  "that  the  plead- 
ings also  make  a  case  coming  within  subdi- 
viaion  4  of  section  838  of  the  Code  of  Civil 
Procedure,  relating  to  actions  for  relief 
against  fraud."  No  such  relief  was  here 
sought  The  sole  legal  effect  of  the  fraud 
pleaded  was  to  suspend  the  running  of  the 
statute  and  to  give  plaintiff  two  years  after 
the  discovery  within  which  to  commence  the 
action  which  he  did  commence  upon  the  orig- 
inal liability.    He  did  not  begin  it  in  time. 

The  Judgment  appealed  from  is  therefore 
affirmed. 

We  concur:  SLOSS,  J.:  ANOELLOTTI,  J.; 
LOBIGAN,  J.;  MELVIN,  J. 


ORIDLBT  V.  FELLOWS.      (B.  F.  6647.) 
(Supreme  Court  of  California.    Jan.  8,  1914.) 

1.  Vkniis  (i  46*)— Charge  of  Vkhtjs— Oat»- 

ES— PKBSONAI.   INJT7BIES. 

In  personal  injury  actions  the  superior 
court  has  no  power  to  change  the  place  of  trial 
of  an  action,  except  for  the  causes  provided  by 
Code  Civ.'  Proc.  §  397,  providing,  among  other 
causes  "when  the  county  designated  in  the  com- 
plaint is  not  the  proper  county,"  hence,  under 
St  1911,  p.  847,  providing  that  personal  inju- 
ry actions  may  be  brought  either  in  the  county 
where  the  injury  occurred  or  the  county  where 
defendant  resided,  the  action  could  not  be  chang- 
ed from  the  county  where  the  injury  occurred  to 
the  county  of  the  residence  of  defendant  on  the 
sole  ground  that  it  was  "not  the  proper  county." 
[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  S  68 ;   Dec  Dig.  i  46.*] 

2.  Statutes  (8  85*)— Locai,  Law— Venue. 

The  amendment  of  Code  Civ.  Proc  i  396, 
as  amended  by  St  1911,  p.  847,  providing  that 
a  personal  injury  action  could  t>e  tried  either 
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in  the  county  where  the  defendant  resided  or 
in  the  county  where  the  injury  occurred,  is  not 
a  local  law,  and  hence  not  within  Const,  art.  4, 
i  25,  subds.  3,  4^  forbidding  local  laws  regu- 
lating court  practice  or  providing  for  change  of 
venue. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  94,  96;   Dec.  Dig.  {  85.*] 

3.  STATcrras  (8  85*)— Spkcial  Law— VlNtTB— 
Febsonal  Injttbies. 

Code  Civ.  Proc.  {  395,  as  amended  by  St. 
1911,  p.  847,  providing  that  personal  injury  ac- 
tions might  be  tried  either  in  the  county  where 
defendant  resided  or  in  the  county  where  the  in- 
jury occurred,  is  not  unconstitutional,  within 
Const,  art  4,  f  25,  subd.  4,  forbidding  special 
laws  providing  for  change  of  venue ;  such  ac- 
tions, being  sufficiently  distinguished  by  the 
probable  interests  and  convenience  of  the  par- 
ties, and  by  considerations  of  public  convenience 
and  policy,  not  applying  so  strongly  to  other  ac- 
tions as  to  justify  the  Legislature  in  providing 
that  the  defendant  shall  not  have  the  absolute 
ri^ht  to  demand  that  a  cause  be  removed  for 
trial  to  the  county  of  his  residence. 

[XM.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §8  94,  95 ;    Dec.  Dig.  f  85.»] 

4.  Constitutional  Law  ({  48*)— STATunft— 
Presumption  of  Vauditt. 

The  presumption  is  that  a  statute  is  consti- 
tutional. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  46;   Dea  Dig.  {  48.*] 

In  Bank.  Appeal  from  Superior  Conrt, 
Fresno  County;  George  B.  Church,  Judge. 

Action  by  Bartlett  G.  Grldley  against 
Charles  A.  Fellows.  From  an  order  granting 
a  motion  for  change  of  Tenue,  the  plaintiff 
appeals.    Reversed. 

Clarence  N.  Riggins,  of  Napa,  for  appel- 
lant Short  &  Sutherland,  of  Fresno,  for  re- 
spondent 

SHAW,  J.  The  plaintiff  appeals  from  an 
\  order  granting  the  motion  of  the  defendant 
to  change  the  place  of  trial  from  Fresno 
county  to  Los  Angeles  county. 

The  action  was  to  recover  damages  for 
Injuries  alleged  to  have  been  caused  to  the 
person  of  the  plaintiff  by  reason  of  certain 
alleged  negligence  of  the  defendant  The 
injury  occurred  In  Fresno  county.  The  de- 
fendant, at  the  time  the  action  was  begun, 
resided  In  Los  Angeles  county,  and  has  resid- 
ed there  ever  since  that  date.  The  motion  to 
change  the  place  of  trial  was  based  solely 
on  the  fact  of  the  defendant's  residence  in 
Los  Angeles  county,  and  upon  section  395 
of  the  Code  of  Civil  Procedure.  Under  that 
section  as  it  read  prior  to  the  taldng  effect 
of  the  amendment  of  April  10,  1911,  that  Is, 
prior  to  June  9,  1911,  the  defendant  would 
undoubtedly  have  had  the  right  to  demand 
such  change  of  place  of  trial  for  that  cause. 
This  action  was  begun  on  April  3,  1913,  and 
hence  It  Is  governed  by  the  section  as  amend- 
ed In  1911.  St  1911,  p.  847.  The  foUowlng 
Is  the  part  of  the  section  material  to  the 
question,  the  portion  added  by  the  amend- 
ment being  Inclosed  In  parentheses:  "In 
all  other  cases,  the  action  must  be  tried  in 
the  county  In  which  the  defendants,  or  some 


of  them,  reside  at  the  time  of  the  commence- 
ment of  the  action  (or  if  It  be  an  action  for 
Injury  to  person,  or  property,  or  for  death 
from  wrongful  act,  or  negligence.  In  the  coun- 
ty where  the  Injury  occurs,  or  the  Injury 
causing  death  occurs,  or  In  the  county  In 
which  the  defendants,  or  some  of  them,  reside 
at  the  time  of  the  commencement  of  the  iM- 
tton)." 

[1  ]  It  will  be  observed  that  in  the  amended 
portion  of  the  section  It  Is  provided  that  tbe 
action  may  be  tried,  either  In  the  county 
where  the  defendant  resides  at  the  time  it  is 
begun,  or  In  the  county  where  the  injury  oc- 
curred. No  preference  Is  given  to  one  over 
the  other.  Either  county  Is  therefore  declar- 
ed to  be  "the  proper  coijnty"  for  the  trial,  by 
this  amendment  The  superior  court  has  no 
power  to  change  the  place  of  trial  of  an  ac- 
tion, except  In  the  cases  and  for  the  causes 
provided  by  express  law.  In  personal  actions 
of  this  character  tbe  only  authority  to 
change  the  venue  is  that  given  by  section  397 
of  the  Code  of  Civil  Procedure.  This  section 
authorizes  such  change  for  the  following 
causes:  "1.  When  the  county  designated  in 
the  complaint  is  not  the  proper  county;  2. 
When  there  is  reason  to  t>elieve  that  an  Im- 
partial trial  cannot  be  had  therein ;  3.  When 
the  convenience  of  witnesses  and  the  ends 
of  justice  would  be  promoted  by  the  change ; 
4.  When  from  any  cause  there  Is  no  judge  of 
the  court  qualified  to  act"  In  this  case  It  is 
not  claimed  that  any  cause  existed  except 
the  first,  namely,  that  Fresno  county  was  not 
the  proper  county.  Hence,  unless  it  can  be 
said  that  the  county  where  the  injury  was 
committed  is  not  "the  proper  county"  in  cases 
where  the  defendant  resides  In  another  coun- 
ty at  the  time  the  action  was  begun,  the  coun- 
ty of  Fresno  was  one  of  the  counties  in  which 
'the  action  might  t>e  begun  and  tried,  it  was 
a  proper  county,  and  there  was  no  authority 
In  tbe  court  to  order  a  change  to  Los  Angeles 
county  on  the  ground  that  tbe  latter  alone 
was  "the  proper  county." 

[2,  3]  The  defendant  concedes  the  force  of 
this  proposition.  He  seeks  to  uphold  tbe 
order  solely  on  the  ground  that  the  amended 
portion  of  the  section  la  Invalid.  His  argu- 
ment Is  that  it  is  special  legislation  of  a  Idnd 
forbidden  by  section  25  of  article  4  of  the 
Constitution.  That  section  declares  that  tbe 
Legislature  shall  not  pass  any  local  or  special 
laws,  "Third — regulating  the  practice  of 
courts  of  Justice.  Fourth — provide  for  chang- 
ing tbe  venue  in  dvll  or  criminal  actions." 

The  provision  of  the  amendment  of  sec- 
tion 395  in  question,  it  is  true,  applies  only 
to  specified  classes  of  cases.  But  it  applies 
alike  In  every  part  of  the  state  to  all  actions 
embraced  in  the  classes  described.  Conse- 
quently it  is  not  a  local  law.  It  cannot  be 
deemed  a  special  law  forbidden  by  the  Consti- 
tution if  it  is  addressed  to  a  class  or  classes 
based  on  some  natural,  intrinsic,  or  constitu- 
tional  distinction  or  difference,   reasonable 
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and  substantlBl,  between  these  actions  and 
others  not  Included  and  snffldent,  in  some 
reasonable  degree,  to  account  fbr  or  justify 
the  mairing  of  the  different  rule.  Statements 
of  tbis  proposition  have  been  made,  in  dif- 
ferent words  bot  substantially  to  the  same 
effect,  in  many  de<dslons.  The  leading  case 
Is  Pasadena  v.  Stlmson,  81  Cal.  251,  27  Pac. 
604.  The  Jatest  enunciation  of  the  rule  Is 
that  set  forth  in  ISs.  parte  Miller,  162  Cal. 
698, 134  Pac.  427,  where  many  other  cases  on 
the  subject'  are  cited. 

[4]  The  sole  question  for  consideration  is 
whether  causes  of  actions  for  bodily  Injury 
Or  for  injuries  to  property  are  so  like  in  all 
respects  to  other  causes  of  actions,  such  as 
actions  for  slander  or  libel  or  actions  on  con- 
tract at  law  or  In  equity,  that  no  reasonable 
basis  can  be  found  for  a  provision  allowing 
the  former  to  be  tried  in  the  county  where 
the  injury  occurred,  which  is  not  the  resi- 
dence of  the  defendant,  which  does  not  apply 
with  equal  force  to  the  latter  actions  men- 
tioned.    The  presumption  is  in  favor  of  the 
legislative  action.     The  court  cannot  decide 
that  the  classlflcatlon  is  unjustifiable  in  rea- 
son, unless  It  can  see  that  the  presumption  is 
overcome    because    no    reason    exists.      The 
Code  itself,  in  sections  392  and  393,  enacted 
long  before  the  adoption  of  the  present  Con- 
stitution,   made   special    provisions    for   the 
place  of  trial  of  actions  to  recover  real  prop- 
erty, actions  for  injuries  thereto,  actions  for 
partition  thereof,  actions  to  foreclose  liens 
thereon,  actions  to  recover  penalties  or  for- 
feitures, and  actions  against  a  public  oflScer. 
It  has  never  been  supposed  that  these  special 
regulations  are  nnconstltutional  discrimina- 
tions, or  that  they  would  be  special  laws 
within  the  constltntional  Inhibition,  if  enact- 
ed after  the  adoption  of  the  Constitution  of 
1S79.    Actions  to  recover  damages  caused  by 
bodily  injuries,  or  by  injuries  to  property,  are 
well  known  as  distinct  classes  of  actions. 
They  are  each  separately  treated  in  the  text- 
books of  law.    Each  forms  a  distinct  and 
well-known  class,  with  attributes  and  quali- 
ties of  its  own,  and  each  is  or  has  been  af- 
fected and  controlled  to  some  extent  by  dis- 
tinct and  different  rules  of  law,  evidence,  and 
procedure.    They  are  so  clearly  distinguished 
from  other  actions  that  there  is  no  difficulty 
in  recognizing  and   classifying   them.     We 
think  they  are  suffldently  distinguished  by 
the  probable  Interests  and  convenience  of  the 
parties,  and  by  considerations  of  public  con- 
venience and  policy,  not  applying  so  strongly 
to  other  actions,  to  justify  the  Legislature  in 
providing,  as  it  has,  tiiat  the  defendant  shall 
not  have  the  absolute  right  to  demand  that 
the  cause  be  removed  for  trial  to  the  county 
of  his  residence,  in  case  it  is  not  the  cotm^ 
in  which  the  injury  occurred.    This  being  the 
cage,  it  cannot  be  condemned  as  special  leg- 
islation.   The  decision  of  Cullen  v.  Olendora 
W.  Ca,  108  Cal.  603,  39  Pac.  700,  45  Pac.  822, 


1047,  relied  on  by  the  respondent,  was  a  much 
more  arbitrary  discrimination,  and,  as  the 
opinion  there  shows.  It  involved  a  flagrant 
injustice  to  one  or  the  other  of  tlie  parties 
to  the  cases  affected  by  it  and  a  deprivation 
of  sabstantial  rights  given  to  the  parties  in 
other  classes  of  actions  without  any  perceiv- 
able reason  for  the  distinction.  The  court 
below  erred  in  following  this  case  as  a  prec- 
edent and  in  holding  the  amendment- of  sec- 
tion 895  to  be  improper  special  legislation. 
The  order  appealed  from  is  reversed. 

We  concur:  SLOSS,  J.;  ANGBLLOTTI, 
J.;  LORIGAN,  J.;  MELVIN,  J.;  HEN- 
SHAW,  J. 


PEATLAND    EEAI/TT    CO.   v.   EDWARDS. 
(Civ.  1363.) 

(District  Court  of  Appeal,  Second  District, 
California.    Dec.  8,  1913.) 

1.  Sales   ({   85*)— Gonditions   Pbecxdkni— 
"Upon"— "Sold." 

An  agreement  witnessed  that  for  a  valuable 
consideration  plaintiff  "has  sold  to  defendant  a 
jack  upon  the  following  conditions,  possession 
of  jack  to  pass  to  second  parties  at  once.  First 
party  guaranties  jack  to  serve  mares  and  to  get  at 
least  60  per  cent,  of  stock  served  the  first  year 
with  foal.  In  case  of  failure  in  either  of  fore- 
going provisions,  first  party  agrees  to  surrender 
to  second  parties  their  notes  upon  return  of 
said  jack,  this  contract  to  be  liberally  constru- 
ed so  as  to  protect  the  rights  of  the  parties." 
Held,  that  the  provision  tnat  the  jack  should 
get  60  per  cent  of  the  mares  served  with  foal 
was  a  condition  precedent  upon  performance  of 
which  the  consummation  of  the  sale  depended ; 
the  word  "upon"  indicating  a  state  of  depend- 
ence, and  the  word  "sold,"  though  primarily 
meaning  a  consummated  sale  passing  title,  be- 
ing subject  to  control  by  the  context 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  H  236-238;    Dec.  Dig.  |  85.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8.  p.  7222 ;  voL  7,  pp.  6640-6542 ;  vol. 
8,  p.  7801.] 

2.  Sauss   (S   393*)— Action   for   Price— De- 

FXNSES— FaXLUBB    Or    CORBIDESATION. 

Under  Civ.  Code,  }  1439,  providing  that 
before  any  party  to  an  obligation  can  require 
another  party  to  perform  be  must  fulfill  all 
conditions  precedent  imposed  upon  himself,  if 
a  provision  of  a  contract  for  the  sale  of  a  jack 
guarantying  that  it  should  get  60  per  cent,  of 
the  mares  served  with  foal,  was  a  condition 
precedent  to  the  consummation  of  the  sale,  the 
buyer  could  show  as  a  defense  to  an  action  for 
the  price  that  the  jack  only  got  about  38  per 
cent,   with  foal. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S  1132 ;   Dec.  Dig.  (  393.*] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Z.  B.  West,  Judge. 

Action  by  the  Peatland  Realty  Company 
against  J.  H.  Edwards.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

B.  B.  Tarver,  of  Santa  Ana,  and  H.  C. 
Head,  of  Fullerton,  for  appellant.  E.  B. 
Keech,  of  Santa  Ana,  and  John  N.  Anderson, 
for  respondent 
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SHAW,  J.  Defendant  and  two  others  pnr- 
diased  from  plaintiff  a  Ja<^  for  tbe  agreed 
price  of  which  each  of  them  executed  his 
note  to  plaintiff  in  the  sum  of  $433.33.  The 
action  Is  against  defendant  to  recover  npon 
tbe  note  so  made  by  him  to  plaintiff.  Tbe 
answer  admits  the  making  of  the  note  and 
nonpayment  thereof,  and  as  a  separate  de- 
fense sets  up  a  contract  alleged  to  have  been 
made  at  the  same  time  and  as  a  part  of  the 
same  transaction  In  which  the  note  was 
signed  and  delivered,  which  contract  Is  as 
follows:  "An  agreement,  made  this  15th  day 
of  February,  1906,  between  the  Peatland 
Realty  Company,  a  corporation,  with  princi- 
pal place  of  business  at  Smeltzer,  Orange  Co., 
California,  party  of  tbe  first  part,  and  Robert 
McCIlntock,  J.  H.  Edwards  and  IS.  G.  Cole, 
all  of  the  same  place,  parties  of  the  second 
part,  Wltnesseth:  That  for  a  valuable  con- 
sideration and  the  covenants  Jhereinafter 
mentioned,  first  party  has  sold  unto  second 
parties  a  blue  Jack  about  seven  years  old  for 
Thirteen  Hundred  Dollars  ($1300)  npon  the 
following  conditions,  possession  of  Jack  to 
pass  to  tbe  second  parties  at  once.  First 
party  gnarantees  Jack  to  serve  mares  and  to 
get  at  least  sixty  (60%)  of  stock  served  tbe 
first  year  with  foal.  In  case  of  failure  In 
either  of  the  foregoing  provisions  first  party 
agrees  to  surrender  to  second  parties  their 
notes  upon  return  of  said  Jack,  this  contract 
to  be  liberally  construed  so  as  to  protect 
the  rights  and  Interests  of  the  parties  hereto. 
Signed  and  sealed  tbe  day  and  year  first 
above  written.  Robt  McCIlntock.  J.  H. 
Edwards.  M.  C.  Cole.  Peat  Land  Realty 
Company,  per  W.  T.  Clark,  Pres."  [SeaL] 
It  Is  further  alleged  that  on  February  16, 
1906,  possession  of  tbe  Jack  was  delivered  to 
said  defendants  and  bis  associates;  that  It 
was  properly  cared  for  and  used  in  tbe  serv- 
ice of  mares  during. tbe  entire  breeding  sea- 
son and  up  to  December  15,  1906,  on  which 
date,  without  fault  of  defendant  or  either  of 
the  other  parties  having  said  Jack  In  charge, 
it  died,  of  which  fact  plaintiff  had  notice  but 
failed  to  surrender  to  defendant  his  note; 
"that  said  Jack  during  said  time  from  Febru- 
ary 15,  1906,  to  December  15,  1906,  failed  to 
get  60  per  cent  of  the  stock  served  with  foal, 
and  did  not  get  more  than  38  per  cent,  with 
foaL"  An  order  of  the  court,  overruling  a 
general  demurrer  Interposed  by  plaintiff  to 
tbe  answer,  presents  the  sole  question  on  ap- 
peal. 

[1]  In  our  opinion,  tbe  provision  that  tbe 
Jack  should  get  60  per  cent,  of  the  mares 
served  vrlth  foal  was  a  condition  precedent 
upon  tbe  performance  of  which  the  consum- 
mation of  tbe  sale  depended.  As  here  used, 
tbe  word  "upon"  indicates  a  state  of  depend- 
ence. Welch  y.  Matthews,  98  Mass.  131; 
Powell  T.  Dayton,  S.  &  G.  R.  Co.,  14  Or.  366, 
12  Pac  665.  The  statement  in  the  agreement 
tliat  plaintiff  had  sold  the  Jack  to  defendant 


upon  the  conditions  named  clearly  Implies 
that  the  sale  thereof  was  dependent  noon 
performance  of  tbe  conditions,  and  the  inser- 
tion therein  of  the  clause  (wholly  unneces- 
sary if  it  was  a  consummated  sale),  "posses- 
sion of  Jac^  to  pass  to  second  parties  at 
once,"  Indicates  that  the  parties  understood 
that  title  was  not  to  pass,  but  should  remain 
in  the  seller  nntil  the  performance  of  the  con- 
dition. The  case  Is  similar  to  one  where  by 
an  order  of  court  a  party  is  given  the  right  to 
plead  on  payment  of  costs.  Payment  is  a 
condition  precedent  to  the  ezerdse  of  such 
right  to  plead.  Sands  v.  McClelan,  6  Cow. 
(N.  I.)  582. 

[2]  If  we  are  correct  in  this  conclusion,  it 
must  follow,  since  under  section  1439,  dvll 
Code,  "before  any  party  to  an  obligation  can 
require  another  party  to  perform  any  act 
under  it,  he  must  fulfill  all  conditions  prece- 
dent thereto  imposed  npon  himself";  that 
the  answer  constitutes  a  sufflcient  defense, 
for  performance  of  the  condition  precedent 
npon  which  the  consummation  of  the  sale  de- 
pended was  never  fulfilled,  and,  title  to  tbe 
Jack  being  vested  in  plaintiff,  and  it  having 
died  without  fault  of  defendant  or  bis  asso- 
ciates,, they  were  in  no  wise  responsible  for 
its  loss.  While  it  Is  tm^  aa  contended  by 
appellant,  that  tbe  word  "sold"  primarily 
means  a  consummated  sale  passing  title, 
such  meaning  is  controlled  by  the  context 
which  here  dearly  indicates  an  executory 
agreement  not  intended  to  transfer  title, 
save  and  except  upon  the  performance  of  tbe 
condition  specified.  Christensen  v.  Gtam,  156 
Cal.  633,  105  Pac.  950;  Potts  Drug  Co.  v. 
Benedict,  156  Cal.  322,  104  Pac.  432.  Defend- 
ant was  not  seeking  a  rescission  of  tbe  con- 
tract, as  suggested  by  appellant,,  but  seeking 
to  enforce  the  contract  in  accordance  with  Its 
terms,  namely,  that,  tbe  Jack  having  failed 
to  perform  the  conditions  upon  which  per- 
formance tbe  sale  was  contingent,  he  de- 
manded a  surrender  of  tbe  note  evidencing 
the  purchase  price  thereof. 

The  Judgment  is  affirmed. 

We  concur:  CONRET,  P.  J.;  JAMES,  J. 


TUCKER,  LYNCH  &  COLDWELL,  Inc.,  ▼. 
HAWLBT.    (Civ.  1303.) 

(DiBtrict  Court  of  Appeal;  First  District,  Cali- 
fornia. Dec  10,  1913.  Rehearing  Denied 
Jan.  9, 1914.  Denied  by  Supreme  Court  Feb. 
7,  1914.) 

L  Bboksbs  (i  40*)  —  Compensation— Pbb- 

FOBUANOK   or  CONTBACT— "RePBESKNT." 

A  broker  brought  together  the  owner  of  a 
warehouse  under  conBtruction,  and  M.,  an  agent 
of  a  firm,  a  prospective  tenant,  under  a  contract 
with  the  owner,  providing  that  if  M.,  or  any 
concern  "represented"  by  him,  leased  the  ware- 
house, tbe  owner  was  to  pay  the  broker  $1,500. 
Heii  that,  construing  the  word  "represent"  in 
its  ordinary  meai)ing,  aa  required  by  Civ.  Code. 
I  1644,  it  meant  any  concern  for  whom  M.  act- 
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«d  ia  the  negotiatloiui,  and  not  neceaaarily  re- 
qoiriDg  that  he  should  have  the  power  to  legally 
bind  such  concern. 

[EM.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  if  38-40;    Dec.  Dig.  §  40.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  7,  pp.  6107.  eiiSj    . 

2.  BkOKXIS  (I  63*)— COXFENSATION  —  StTIII- 
CIEITOT  OF  PnVOBXANOX  OT  COHTBACT. 

Where  a  real  estate  broker  brought  to  the 
owner  of  a  warehouse  a  prospectjve  tenant,  with 
the  agreement  that  the  owner  was  to  pay  him 
$1,500  if  the  lease  was  perfected,  it  was  not 
necessary  for  the  broker,  in  view  of  the  con- 
tract, to  bring  the  minds  of  the  parties  to- 
gether, and  thus  be  the  procuring  cause  of  this 
execution. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  i  74;   Dec.  Dig.  {  63.*] 

3.  Brokers   (|  57*>— Cohfknbatioit  —  Pbb- 
roBKANCB  or  Contract. 

Where  a  broker  brought  the  owner  of  a 
warehouse  under  construction  and  the  agent  of 
a  prospectiTe  tenant  together  with  the  distinct 
understanding,  in  writing,  with  the  owner,  that 
nhould  the  agent  or  any  oonoem  represented  by 
him,  lease,  the  oroker  was  to  get  $1,500,  the 
fact  that  the  owner,  because  of  lack  of  funds, 
organized  a  corporation  to  complete  the  con- 
struction of  the  warehouse,  or  that  the  plans  of 
the  building  were  changed,  did  not  affect  the 
right  of  the  broker  to  recover  compensation. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  il  ee,  67,  72  i    Dec  Dig.  |  57.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  George  A.  Sturte- 
vant,  Jndge. 

Action  by  Tucker,  Lynch  &  Coldwell 
against  M.  J.  Hawley.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

George  G.  Sargent,  of  San  Francisco;  for 
appellant  N.  C.  Coldwell,  of  San  Francisco, 
for  respondent 

KERRIGAN,  X  This  is  an  appeal  from  a 
Judgment  for  plaintiff  and  from  an  order 
denying  defendant's  motion  for  a  new  trial, 
in  an  action  for  services  rendered  as  a  real 
estate  broker  by  the  plaintiff  to  the  defend- 
ant 

Defendant  was  the  owner  of  a  certain 
piece  of  real  estate  In  San  Francisco,  which 
he  desired  to  lease  for  warehouse  purxMses. 
On  several  occasions  he  had  conversed  with 
A  C.  Hastings,  an  employe  of  the  plaintiff, 
in  regard  to  a  tenant  In  January,  1910,  be 
again  saw  Hastings,  showed  him  a  working 
plan  of  a  building  be  intended  to  erect,  and 
told  him  that  if  be  would  bring  him  a  tenant 
who  desired  a  warehouse,  he  would  pay  the 
usual  real  estate  commission.  In  response  to 
an  oral  arrangement  thereupon  entered  Into, 
Bastings  at  once  made  efforts  to  find  a  ten- 
ant, and  later  Hastings,  In  company  with 
Colbert  Coldwell,  another  employ^  of  the 
plaintiff,  saw  the  defendant  In  his  office,  and 
Coldwell  told  defendant  that  be  thought  that 
a  tenant  had  been  secured  for  the  property, 
and  asked  to  see  the  plans  of  the  proposed 
warehouse  so  as  to  be  able  to  discuss  the 
matter  with  the  prospectlye  tenant  After 
spending  some  time  In  examining  the  plans  it 


was  seen  that  they  were  complicated,  and 
the  defendant  suggested  that  the  best  thing 
to  do  was  for  Coldwell  to  bring  the  proposed 
tenant  and  the  defendant  together  and  let 
them  discuss  the  matter.  In  this  connection 
defendant  further  said,  "Do  this,  and  it 
will  save  g^oing  over  the  plans  a  number  ot 
times  with  you,  and  then  by  you  with  him,  and 
I  will  protect  you  in  your  commlsslon&" 
Coldwell  assented,  and  brought  the  defend- 
ant and  B.  F.  Mackall  together,  the  latter  rep- 
resenting the  Western  Basket  &  Barrel  Gom^ 
pany.  Thereupon,  after  some  discussion  as 
to  the  amount  of  plaintiff's  commission,  the 
defendant  signed  the  following  document: 
"San  Francisco,  CaL,  Jan.  8th,  1910.  For 
value  received  the  undersigned  agrees  that 
if  the  Western  Basket  &  Barrel  Company,  or 
any  concern  represented  by  B.  F.  Mackall, 
leases  the  building  to  be-  erected  by  the  un- 
dersigned in  the  block  bounded  by  First  and 
Second  streets  and  Bryant  and  Brannan 
streets,  San  Francisco,  Cal.,  that  he  will  pay 
to  Tucker,  Lynch  &  Coldwell  Ina  the  sum 
of  fifteen  hundred  ($1,600)  dollars  for  serv- 
ices rendered  In  making  the  said  lease. 
Above  covers  the  entire  building,  a  smaller 
section  will  be  pro-rated.  M.  J.  Hawley." 
At  the  time  of  signing  this  document  it  was 
agreed  that  plaintiff  would  do  all  it  could  to 
get  the  Western  Basket  &  Barrel  Company 
to  take  a  lease  of  the  property,  and  defend- 
ant remarked  that  he  wanted  plaintiff  to  un- 
derstand he  expected  be  would  have  trouble 
in  financing  the  building,  but  with  the  aid  of 
a  tenant  he  thought  he  could  do  so.  After 
many  conferences,  at  which  changes  in  the 
proposed  building,  the  term  of  the  lease,  and 
the  rent  to  be  paid  for  the  property,  were 
discussed,  the  parties  finally  agreed  upon 
the  provisions  of  a  lease ;  but,  the  defendant 
being  unable  to  finance  the  erection  Of  the 
building,  be  organized  a  cori)oratlon  for  that 
purpose,  and  became  the  owner  of  one-halt 
of  the  stock  thereof.  That  corporation,  nam- 
ed the  Rlncon  Warehouse  Company,  as  lessor, 
executed  a  lease  to  the  Western  Basket  8c 
Barrel  Company,  the  Earl  Fruit  Company, 
and  Comyn-Mackall  Company  (a  partnership), 
as  lessees. 

[1]  In  regard  to  the  stipulation  in  the 
agreement  that  the  commlBsion  would  be 
payable  to  plaintiff  If  the  lease  should  be 
made  to  the  Western  Basket  &  Barrel  Com- 
pany or  any  concern  represented  by  Mack- 
all, it  Is  conceded  that  Mackall  represented 
said  company,  but  defendant  denies  that  he 
represented  the  Earl  Fruit  Company.  "The 
words  of  a  contract  are  to  be  understood  in 
their  ordinary  and  popular  sense,  rather 
than  according  to  their  strict  legal  meaning. 
•  •  • "  (av.  Code,  {  1644) ;  and  the  cir- 
cumstances under  which  this  agreement  was 
made  show  that  the  word  "represented"  was 
used  therein  in  its  ordinary  and  popular 
sense.    As  employed  In  the  contract  it  would 
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Include  any  concern  for  whom  Mr.  Mackall 
acted  In  the  negotiations  for  the  settlement 
of  the  terms  of  the  proposed  lease.  It  Is 
quite  plain,  we  think,  that  It  was  not  the 
intention  of  the  contract,  as  urged  by  the  de- 
ftodant,  that  Mackall  should  have  power  to 
bind  a  tenant  proposed  by  him.  It  was  sn£S- 
clent  if  he  produced  and  presented  a  person 
as  a  lessee  to  sign  the  lease.  The  Earl  Fruit 
Company  was  produced  as  a  lessee  of  the 
property  by  Mackall  at  the  suggestion  of  the 
defendant,  who  desired  that  company  to  ex- 
ecute the  lease  as  a  lessee,  as  security  for  the 
payment  of  the  rent 

[I]  We  agree  with  the  position  of  the 
plaintiff  that  it  was  unnecessary  for  it  as 
agent  to  bring  the  minds  of  the  defendant 
and  of  the  proposed  tenants,  or  of  the  latter 
and  the  warehouse  company,  together,  and 
thus  become  the  procuring  cause  of  the  exe- 
cution of  the  lease.  Under  the  tetma  of  most 
agency  contracts  for  the  sale  or  leasing  of 
real  property,  perhaps  that  much  would  be 
required ;  but  we  do  not  think  it  Is  so  In  the 
present  case,  for  under  the  provisions  of  the 
agreement  the  plaintiff  was  entitled  to  Its 
commission  whenever  the  Western  Basket 
&  Barrel  Company,  or  any  concern  represent- 
ed by  Mackall,  entered  into  a  lease  with  the 
defendant  for  the  property  described.  The 
plaintiff  was  not  to  bring  the  parties  to  an 
agreement  as  to  the  terms  of  the  lease.  The 
circumstances  of  the  case  show  clearly  that 
the  agreement  contemplated  that  the  i>artles 
to  the  lease  should  arrive  at  its  terms  them- 
selves. It  is  true  that  the  plaintiff '  agreed 
when  entering  into  the  contract  to  perform 
services  as  a  real  estate  agent  to  induce  its 
client  or  clients  to  make  the  lease,  and  such 
services  the  trial  court,  upon  ample  evidence, 
found  that  the  plaintiff  fully  performed. 

The  plaintiff  rendered  valuable  services  to 
the  defendant  before  the  agreement  of  Jan- 
nary  8th  was  executed ;  and,  for  the  purpose 
of  facilitating  the  transaction  and  at  the  sug- 
gestion of  the  defendant,  the  plaintiff 
brought  the  parties  to  the  lease  together, 
with  the  distinct  understanding  that  if  they 
agreed  ui>on  and  executed  a  lease  of  the  de- 
scribed property,  the  plaintiff  was  to  be  en- 
titled to  $1,500.  After  the  execution  of  the 
agreement  plaintiff  did  what  It  could'to  bring 
the  parties  to  the  lease  to  an  understanding; 
and,  as  far  as  the  point  onder  discussion  is 
concerned,  we  have  no  doubt  the  plaintiff  was 
entitled  to  the  payment  agreed  upon. 

[3]  There  is  no  merit  in  the  contention  that 
because  the  defendant  did  not  personally  con- 
struct the  building,  but  that  it  was  erected 
by  the  Rineon  Warehouse  Company,  the  con- 
dition of  the  contract  was  not  fulfilled.  That 
condition  was  that  If  the  Western  Basket  & 
Barrel  Company,  or  any  concern  represented 
by  B.  F.  Mackall,  leased  the  building  to  be 
erected  by  the  defendant  on  the  property 
described,   the  commission   would    be  paid. 


The  defendant,  not  being  able  to  finance  the 
erection  of  the  building,  formed  a  corporation 
to  accomplish  that  purpose.  The  building 
was  completed  substantially  as  contemplated, 
and  leased  to  the  parties  represented  by 
Mackall.  The  description  of  the  bnildins  as 
"to  be  erected  by  the  undersigned"  (M.  J. 
Hawley)  was  sufficiently  answered  by  a  baild- 
ing  erected  by  a  corporation  which  be  was 
instrumental  in  forming  for  that  purpose, 
and  in  which  he  owned  a  large  proportion  of 
the  stock.  The  whole  matter  is  one  transac- 
tion which  resulted  in  the  defendant  accom- 
plishing the  object  sought  when  he  employed 
the  plaintiff.  Steidl  v.  McCIymonds,  90  Minn. 
205,  95  N.  W.  906;  Burke  et  al.  v.  Cogswell, 
89  Mina  844,  40  N.  W.  251 ;  Smith  y.  Hay- 
field,  60  III.  App.  266,  269.  It  is  true  that 
the  building  erected  was  not  constructed 
strictly  according  to  the  original  plans  snb- 
mitted  by  the  defendant  to  the  plaintiff. 
Such  plans  were  tentative  only;  and  tbis 
point,  like  every  other  point  made  in  the 
case  by  the  defendant.  Is  technical,  and  doen 
not  affect  the  merits  of  the  case.  It  was  not 
essential,  to  entitle  the  plaintiff  to  recover 
its  compensation,  that  the  defendant  and 
the  lessees  should  have  entered  into  a  lease 
upon  the  precise  terms  first  named  by  the 
defendant  It  was  through  the  instrumen- 
tality of  the  plaintiff  that  the  defendant  and 
the  lessees  met  and  opened  negotiations 
which,  without  interruption,  ultimately  cul- 
minated in  the  execution  of  the  lease  sub- 
stantially as  contemplated;  and  hence  the 
plaintiff  must  be  regarded  as  liaving  earned 
its  commission  under  the  agreement  of  Janu- 
ary 8th,  and  entitled  to  the  same.  Gross 
on  Real  Est  Brokers,  p.  146,  t  136;  19  Cyc. 
249  et  seq. 
The  Judgment  and  order  are  affirmed. 


We    <H)ncur: 
ARDS,  J. 


LENNON.    P.    J.;     RICH- 


MAJOR  et  al.  V.  WALKER  et  aL    (CSv.  1388.) 

(District  Court  of  Appeal,  First  District  Cal- 
ifornia.    Dec'  10,  1913.     Rehearing  Denied 
by  Supreme  Court  Feb.  7.  1914.) 
Abatement  anh  Revival  (|  65*)— LiABitrrT 

SOBVIVINa — LlABIUTT    OF    COBPOBATE     Dl- 
BECTOB. 

The  liability  imposed  by  Const,  art  12,  | 
3,  making  corporate  directors  jointly  and  sev- 
erally liable  to  creditors  and  stockholders  for 
all  moneys  misappropriated  by  the  officers  of 
the  corporation  during  the  directors'  term  of 
office,  is  contractual  and  not  penal  in  its  na- 
ture, so  that  a  director's  liability  would  sur- 
vive against  his  administrator. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival.  Cent  Dig.  |{  255-260,  287,  271- 
278,  282,  285,  292,  293;    Dec.  Dig.  i  65.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Sea  well. 
Judge. 

Action  by  Frieda  R.  Major  and  others 
against  David  F.  Walker  and  others.    From 


•For  cthar  casM 
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an  order  setting  aside  an  order  substltatlng 
Walter  H.  Llnforth  administrator  In  the 
place  of  David  F.  Walker  as  a  defendant, 
and  from  a  further  order  dismissing  tbe  ac- 
tion, plaintiffs  appeal    Orders  reversed. 

Daniel  O'Connell,  of  San  Francisco,  for  ap- 
pellants. Soss  &  Boss,  of  Redwood  City,  for 
respondents. 

RICHARDS,  J.  This  Is  an 'appeal  from  an 
order  of  the  superior  court  In  and  for  the  city 
and  coonty  of  San  Francisco,  setting  aside  Its 
order  theretofore  made,  substituting  Walter 
B.  Llnforth,  administrator  of  the  estate  of 
David  F.  Walker,  deceased,  in  the  place  and 
stead  of  said  David  F.  Walker,  who,  prior  to 
his  death,  had  been  one  of  the  defendants  In 
the  case,  and  from  a  further  order  dismisis- 
Ing  the  action  as  to  said  defendant  Walker. 
The  facts  of  the  case  leading  ap  to  the  entry 
of  the  orders  appealed  from  are  the  fol- 
lowing: The  plaintiffs,  Frieda  R.  Major 
and  Kate  O'Connell,  the  administratrix  of  the 
estate  of  George  P.  Connell,  deceased,  each 
brought  a  separate  action  against  David  F. 
Walker  and  a  number  of  other  persons^  di- 
rectors of  tbe  California  Safe  Deposit  & 
Trust  Company,  to  enforce  the  alleged  Ua- 
bllity  of  the  defendants  as  such  directors,  for 
the  alleged  mismanagement  of  the  institu- 
tion. These  two  actions  were  consolidated  in 
the  court  in  which  they  were  pending;  and 
thereafter  and  during  the  lifetime  of  David 
F.  Walker  the  plaintiffs  filed  therein  their 
fifth  amended  complaint,  wherein,  purporting 
to  act,  not 'only  for  themselves,  but  also  on 
behalf  of  all  of  the  depositors  and  creditors 
of  said  corporation,  numbering  several  thou- 
sand persons,  they  seek  to  enforce  the  afore- 
said liability  of  the  defendants  for  the  mis- 
management of  the  corporate  affairs.  Subse- 
quent to  tbe  filing  of  this  fifth  amended  com- 
plaint David  F.  Walker  died,  and  Walter  H. 
Llnforth  was  duly  appointed  administrator 
with  the  VTill  annexed  of  his  estate.  There- 
after, and  on  February  9,  1912,  upon  the  sug- 
gestion of  the  attorney  for  plaintiffs,  the 
court  made  its  ex  parte  order  substituting 
said  Walter  H.  Llnforth,  administrator,  etc., 
as  a  party  d^endant  in  the  place  and  stand 
of  said  Walker.  Dpon  April  20,  1912,  upon 
motion  of  said  Llnforth,  the  court  made  an 
order  setting  aside  Its  previous  order  of  sub- 
stitu^on,  and  further  ordered  that  the  ac- 
tion be  dismissed  as  to  said  David  F.  Walker, 
deceased.  It  is  from  these  orders  that  this 
appeal  has  been  taken. 

The  only  substantial  question  presented  up- 
on this  appeal  Is  as  to  whether  an  action  be- 
gun for  the  enforcement  of  the  llabill^  of  a 
director  of  a  corimration  under  section  3,  art 
12,  of  the  state  Constltation,  survives  the 
death  of  said  director. 

The  section  under  review  reads  as  follows: 
"Each  stockholder  of  a  corporation  or  Joint 
stock  association  shall  be  Individually  and 
persanally  Uablb  for  such  proportion  of  all 


Its  debts  and  liabilities  contracted  or  incur- 
red during  the  time  he  was  a  stockholder  as 
the  amount  of  stock  or  shares  owned  by  him 
bears  to  the  whole  of  the  subscribed  capital 
stock  or  shares  of  the  corporation  or  asso-  * 
elation.  The  directors  or  trustees  of  corpora- 
tions and  Joint-stock  associations  shall  be 
Jointly  and  severally  liable  to  the  creditors 
and  stockholders  for  all  moneys  embezzled  or 
misappropriated  by  the  officers  of  such  cor- 
poration or  Joint-stock  association  during  the 
term  of  office  of  such  director  or  trustee." 
0<Mi8t  t  3,  art.  12. 

The  respondent  upon  this  appeal  contended 
in  the  lower  court,  and  here  contends,  that 
the  liability  of  the  directors  of  a  corporation 
for  the  embezzlement  or  misappropriation  of 
its  funds  is  a  liability  not  founded  upon 
contract,  but  is  a  liabill^  penal  in  its  nature, 
and  hence  that  the  cause  of  action  to  enforce 
such  liability  died  with  the  death  of  David 
F.  Walker,  and  did  not  survive  against  his 
administrator  or  estate. 

The  question  as  to  whether  the  liability  of 
directors  of  a  corporation  for  tbe  embezzle- 
ment or  misappropriation  of  its  funds  is  con- 
tractual and  not  penal  in  its  nature  has  been 
decided  adversely  to  the  respondents'  conten- 
tion by  the  Supreme  Court  of  this  state  in  the 
case  of  Winchester  v.  Howard,  136  Cal,  432, 
64  Pac.  692,  69  Pac  77,  89  Am.  St  Rep.  153. 
This  case  is  in  no  wise  to  be  distinguished 
from  .the  present  one  in  so  far  as  the  nature 
of  a  director's  liability  is  concerned ;  and  the 
language  of  this  decision  has  been  adopted  by 
tbe  United  States  Circuit  Court  of  Appeals 
in  the  several  cases  of  In  re  Brown,  164  Fed. 
673,  90  C.  C.  A.  489,  In  re  Bartnett,  164  Fed. 
679,  90  C.  C.  A,  495,  and  Walker  v.  Woodaide 
et  al.,  164  Fed.  680,  90  C.  C.  A.  644,  in  each 
of  which  cases  it  will  be  noted  that  the  same 
corporation  and  tbe  same  parties  were  before 
tbe  federal  court  which  are  before  this  court 
and  upon  tbe  same  questions  raised  by  this 
appeal. 

In  view  of  tbe  foregoing  rulings  of  the 
state  and  federal  tribunals,  to  the  effect  that 
the  liability  of  a  director  of  a  corporation  to 
its  stockholders  and  creditors  for  the  em- 
bezzlement and  misappropriation  of  its  funds 
Is  contractual  and  not  penal  in  its  nature, 
this  court  is  constrained  to  hold  that  the  con- 
tention of  the  respondent  herciln  that  tbe 
cause  of  action  attempted  to  be  set  up  in  tbe 
plaintiff's  fifth  amended  complaint  did  not 
survive  the  death  of  David  F.  Walker  can- 
not be  upheld.  It  would  follow  that  since 
such  cause  of  action  survived  and  could  be 
prosecuted  against  the  executor  or  adminis- 
trator of  the  decedent's  estate  under  section 
1582  of  tbe  Code  of  Civil  Procedure  the  order 
of  the  superior  court  in  which  this  action  was 
pending,  directing  the  substitution  of  Walter 
U.  Llnforth,  as  administrator  with  tbe  will 
annexed  of  the  estate  of  David  F.  Walker, 
deceased.  In  the  place  and  stead  of  said 
David  F.  Walker,  upon  the  sugg^stlonxf  the      ^  - 
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latter'fl  deaUi,  was  a  proper  order,  and  that 
the  same  should  not  have  been  set  aside,  nor 
should  the  action  have  been  dismissed  against 
David  F.  Walker. 

In  the  adoption  of  these  Tlews  the  court 
has  not  deemed  it  proper  to  take  into  ac- 
count any  of  the  alleged  infirmities  of  the 
plaintiff's  complaint,  and  especially  Its  as- 
serted insufficiency  in  the  failure  to  aver  that 
a  claim  has  been  presented  against  the  estate 
of  David  F.  Walker,  deceased,  in  respect  to 
the  llablll^  sought  to  be  enforced  in  this 
action.  These  are  matters  for  the  considera- 
tion of  the  trial  court  upon  objections  therein 
properly  presented  to  the  form  and  substance 
of  the  plalntlfTs  fifth  amended  complaint 

The  orders  appealed  from  are  reveraed. 


We  concur: 
CAN,  J. 


LENNON,    P.    J.;    EBBRI- 


COLBMAN   V.    COLEMAN.     (Qv.   1263.)- 

(Diatrict  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Dec.  4,  1913.) 

1.  DlTOBOK  (I  149*)— FiNDIKOS— RBSIDKNOK. 

A  finding  In  divorce  that  the  parties  were 
both  resldenta  of  the  city  and  county  of  San 
Francisco  and  had  been  such  residents  for  more 
than  one  year  "now  last  past"  was  not  a  finding 
that  the  parties  resided  in  San  Francisco  for 
a  year  before  the  commencement  of  the  action. 
[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  SS  49&-198;   Dec.  Dig.  f  149.*] 

2.  DiVOBCE  (i  108*)— JUBIBDIOTION— Pbo'0»  OF 

Besidencs— Nbcksbitt. 

To  give  jurisdiction  in  a  divorce  action, 
the  proof  must  show  that  plaintiff  was  a  resi- 
dent of  the  state  for  a  year,  and  of  the  county 
for  three  months  next  preceding  the  commence- 
ment of  the  action,  as  required  by  Civ.  Code; 
{  128;  a  mere  admission  of  the  pleadings  to 
that  effect  not  being  sufficient 

[Ed.  Note.— For  other  cases,  see  Divorce^  Gent 
Dig.  Si  349-352;    Dec.  Dig.  {  lOa*] 

3.  DivoBCB  ({  62*)— Residence  or  Cboss-Com- 
pijlinaitt. 

Civ.  Code,  |  128,  prohibiting  the  granting 
of  a  divorce,  unless  plaintiff  is  a  resident  ot 
the  state  for  one  year,  and  of  the  county  for 
three  months,  next  before  the  commencement 
of  the  action  as  amended  in  1911  so  as  to  grant 
relief  to  a  cross-complainant  who  is  not  a  resi- 
dent of  the  state  or  county,  does  not  entitle 
cross-complainant  to  a  divorce  without  proof 
being  made  that  plaintiff  has  resided  in  the  ju- 
risdiction  for  the  requisite  time. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  §8  200-202,  208-216,  220,  282;  Dec.  Dig. 
8  62.»] 

4.  DivoBCE  (§  152*)—riNDiNG»— Residence. 

A  finding  that  plaintiff  or  defendant  has 
resided  in  the  state  for  a  year  and  in  the  connty 
for  three  months  next  preceding  the  commence- 
ment of  a  divorce  action,  as  required  by  Civ. 
Code,  {  128,  is  essential  to  the  validity  of  the 
judgment 

[EVl.  Note. — For  oQier  cases,  see  Divorce,  Cent 
Dig.  8  514;   Dec.  Dig.  8  152.*] 

6.  New  Tbiai.  (|{  109,  123*)— Tike  ot  Mo- 
tion. 

A  motion  for  new  trial  is  in  the  nature  of 
an  independent  proceeding  collateral  to  the 
judgment,  and,  if  notice  of  Intention  to  move 
for  new  trial  is  not  given  within  the  statutory 


time,  the  trial  court  cannot  relieve  the  moving 
party  from  the  effect  of  such  delay  under  Code 
Civ.  Proc  8  473,  permitting  the  court  to  relieve 
a  party  from  any  proceeding  taken  against  turn 
through  mistake,  inadvertence,  etc 

[Ed.  Note.— For  other  cases,  see  New  Tiial, 
Cent  Dig.  8f  230,  276-281  TOec.  Dig.  8i  109. 
123.*]  j 

6.  DiTOBCE  (8  182*)— Suit  Mone^.  1 

If  an  appeal  by  the  wife  from  a  judgment  j 
granting  the  husband  a  divorce  was  meritorioni  ■ 
and  taken  in  good  faith,  and  the  wife  did  not 
have  means  to  take  the  appeal,  while  her  has- 
bEuid  was  financially  able  to  pay  such  expense, 
the  refusal  of  a  reasonable  allowance  to  the 
wife  for  the  purpose  of  prosecuting  her  appeal 
was  an  abuse  of  discretion,  though  she  was 
properly  refused  an  allowance  for  ha-ring  the 
testimony  transcribed;  she  having  lost  ber 
right  to  have  the  evidence  reviewed  by  delv 
in  moving  for  new  triaL 

[Ed.  Note.— For  other  cases,  see  Divorce.  Cent 
Dig.  18  568,  587,  588,  625,  638,  641.  667;  Dec. 
Dig.  {  lffi>] 

7.  Appeal  and  S^bbob  (i  1178*)— Hucahb- 
SiNOUi  Issue. 

Under  the  rule  that  a  case  may  be  remand 
ed  with  directions  to  find  only  upon  a  sin^  ii- 
sue,  where  it  appears  from  the  record  on  appeal 
that  the  trial  court's  jurisdiction  was  probaUj 
established  by  the  evidence,  and  that  only  the 
findings  on  the  question  of  residence  were  de- 
fective, thec^ue  may  be  remanded  to  make  a 
new  finding  thereon  and  enter  judgment  upon 
all  of  the  uidings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4604-4620;  Dec  Dig.  I 
1178.*] 

Appeal  from  Superior  Court,  CUy  and 
County  of  San  Francisco;  William  P.  Law- 
lor,  Judge. 

Divorce  action  by  Jennie  Coleman  against 
John  L.  Coleman.  From  a  Judgment  deny- 
ing plaintiff  a  divorce  and  granting  a  di- 
vorce to  defendant  on  ills  cross-complaint, 
and  from  orders  denying  plalntUt  perinlssion 
to  file  notice  of  Intention  to  move  for  a  new 
trial,  and  denying  her  alimony  or  counsel 
fees  pending  appeal,  plaintiff  appeals.  Judg- 
ment reversed  and  remanded,  with  directions, 
and  order  denying  motion  for  permission  to 
file  notice  affirmed,  and  order  denying  ali- 
mony and  counsel  fees  reversed. 

W.  H.  Early,  of  Petalnma,  and  Q.  It.  Baia- 
ty,  of  San  Francisco,  for  appellant  T.  J. 
Crowley,  of  San  Francisco,  for  respondent 

KERRIGAN,  J.  This  Is  an  appeal  from  a 
Judgment  denying  a  divorce  to  plaintiff,  and 
granting  a  divorce  to  defendant  on  his  cross- 
complaint  There  Is  also  an  appeal  from 
the  two  orders  made  by  the  court  after  the 
entry  of  the  interlocutory  decree  of  divorce; 
the  first  order  being  one  denying  platntiS 
permission  to  file  notice  of  Intention  to  axyn 
tat  a  new  trial  after  the  time  for  the  flUng 
of  such  notice  had  expired,  which  relief  was 
sought  under  the  terms  of  section  473  of  the 
Code  of  Civil  Procedure;  and  the  second  or- 
der being  one  denying  plaintift  alimony,  costs 
or  counsel  fees  pending  appeaL 

[1]  It  is  claimed  by  the  appellant  that  the 
interlocutory  decree  of  divorce  which  was 
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granted  to  the  defendant  npon  his  cross-com- 
plaint. Is  not  sostalned  by  the  findings  of 
fact  In  support  of  this  claim,  we  are  refer- 
red to  the  finding  as  to  the  r^dence  of  the 
parfles.  That  finding  recites  that  plaintiff 
and  defendant  are  both  residents  of  the  city 
and  county  of  San  Frandaoo,  state  of  Cali- 
fornia, and  "have  been  residents  in  said  city 
and  county  and  state  for  a  period  of  more 
than  (me  year  now  laat  pait."  We  agree  with 
appellant  tliat  this  Is  not  a  finding  that  the 
parties  had  resided  in  San  Francisco  for  that 
period  of  time  prior  to  the  commencement  of 
the  action. 

[1]  Section  128  of  the  Givll  Code  provides 
that  no  divorce  shall  be  granted  unless  the 
plaintur  shall  have  been  a  resident  of  the 
state  of  Oallfomia  for  a  period  of  one  year, 
and  of  the  county  in  whicb  the  action  is 
brought  for  a  period  of  three  months,  next 
preceding  the  commencement  aof  the  action. 
No  divorce  can  be  Iiad  unless  this  jurisdic- 
tional fftct  appears,  and  the  proof  thereof  is 
a  prerequisite  to  the  granting  of  the  divorce. 
A  mere  admission  in  the  pleadings  of  such 
residence  is  insufficient  A  plalntUf  in  a 
divorce  case  must  aver  and  prove  that  he  or 
she  has  been  a  bona  fide  resident  for  the 
requisite  period.  Bennett  v.  Bennett  28  CaL 
600;  Butcher  v.  Butcher,  39  Wis.  651,  667; 
Smith  V.  Smith,  10  N.  B.  219,  86  N.  W.  721; 
.\dams  V.  Adams,  154  Mass.  295,  28  N.  B.  260, 
13  li.  B.  A.  275. 

[3]  While  the  section  last  mentioned  was 
amended  in  the  year  1911  so  as  'to  provide 
for  relief  for  a  cross-complalnaot  who  is  not 
a  resident  of  the  state  or  the  county  in  which 
tbe  action  is  brought  yet  under  the  amend- 
ment the  section  is  not  broad  enough  to  en- 
title such  coifiplalnant  to  affirmative  relief 
noless  proof  is  offered  that  the  plaintiff  has 
resided  in  the  Jurisdiction  for  the  requisite 
period.  Without  proof  at  the  trial  that  one 
of  the  parties  to  the  action  had  resided  in 
the  state  and  county  for  the  necessary  pe- 
riod, the  court  can  never  acquire  Jurisdic- 
tion to  grant  a  divorce  to  one  or  other  of 
the  parties. 

[4]  The  fact  of  residence  being  a  Jurisdic- 
tional prerequisite,  it  must  appear  affirma- 
tively In  the  findings  that  the  plalntfl  or  de- 
fendant has  resided  in  the  Jurlsdlcton  for  the 
specified  period;  and 'falling  in  this,  the  Judg- 
ment thereon  is  void.  Salzbrun  v.  Salzbrun, 
SI  Minn.  287,  83  N.  W.  1088.  A  finding  as  here 
that  both  plaintiff  and  defendant  ha.ve  been 
residing  in  the  county  and  state  for  a  period 
of  more  than  one  year  "now  Ia$t  past"  is 
not  a  finding  that  they  or  either  of  them  had 
redded  within  the  Jurisdiction  for  one  year 
next  preceding  the  commencement  of  the  ac- 
tion; nor  does  the  record,  aside  from  the 
pleadings,  anywhere  disclose  that  either  of 
them  80  resided  there  for  the  statutory  pe- 
riod. 

The  complaint  was  filed  on  the  12th  day 
of  July,  1911,  the  cross-complaint  on  the 
16th  day  of  AngOBt,  and  tlie  findings  of  ta.ct. 


together  with  the  decree  tnised  thereon,  were 
si^ed  by  the  Judge  on  August  80th  of  the 
same  year.  It  follows  that  the  finding  of 
residence  of  the  luirtles  is  insufficient  to  sup- 
port the  decree. 

[I]  As  to  the  appeal  from  tbe  order  deny- 
ing plaintiff  permission  to  file  a  notice  of  In- 
tention to  move  for  a  new  trial,  it  is  suffi- 
cient to  say  that  the  motion  was  SS  days  late, 
and  that  the  provisions  of  section  473,  Code 
of  Civil  Procedure,  do  not  apply  to  such  a 
motion.  A  motion  for  a  new  trial,  says  the 
Supreme  Court  is  in  the  nature  of  a  new 
and  Independent  proceeding  collateral  to  the 
Judgment  in  the  action;  and,  where  notice  of 
intention  to  file  a  motion  for  a  new  trial  is 
not  given  wlUiin  the  time  limited,  the  trial 
court  has  no  power  nnder  the  terms  of  sec- 
tion 473,  Code  of  Civil  Procedure,  to  relieve 
the  defeated  party  from  the  consequences  of 
that  failure.  Union  Collection  Co.  v.  Oliver, 
162  CaL  756,  124  Pac  436. 

[I]  Coming  to  the  last  order  appealed  from, 
we  think  tbe  court  committed  error  in  de- 
nying plaintifTs  motion  for  costs  and  counsel 
fees  on  appeal.  From  what  has  already  been 
said,  it  appears  that  the  appeal  from  the 
judgment  must  be  regarded  as  having  some 
merit;  and,  according  to  plalntUTs  affidavit 
(whldi  waa  onoontroverted),  that  appeal  was 
taken  in  good  faith,  she  was  without  means 
to  prosecute  it  and  her  husband  was  in  a 
position  financially  to  pay  a  reasonable  sum 
to  defray  that  expense.  Of  course,  the  court 
was  right  in  refusing  to  make  her  an  allow- 
ance for  the  purpose  of  having  the  testimony 
transcribed;  for  it  was  obvious  that  the  ap- 
pellant had  by  delay  lost  all  right  to  have 
the  appellate  court  review  the  evidence.  But 
so  far  as  the  appeal  from  the.  Judgment  on 
the  judgment  roll  alone  was  concerned,  It 
is  plain  for  the  reasons  Just  stated  that  tbe 
refusal  to  make  her  a  reasonable  allowance 
to  prosecute  that  appeal  was  an  abuse  of 
discretion. 

The  appeal  from  the  judgment  is  brought 
here  on  the  Judgment  roll  alone,  and  we  do 
not  therefore  know  what  the  evidence  was 
in  the  trial  court  The  plaintiff  alleged  a 
residence  of  eight  years  within  the  city  and 
county  of  San  Francisco  next  preceding  the 
commencement  of  the  action,  which  was  not 
denied  in  the  answer;  the  cross-complaint 
also  alleged  the  residence  of  the  parties 
for  the  necessary  jurisdictional  period;  and, 
while  Jurisdiction  cannot  be  established  by 
an  admission  of  the  parties,  still,  from  what 
appears  in  the  record  and  the  briefs  of  coun- 
sel, it  Is  probable  that  the  jurisdiction  of  the 
court  was  fully  establiahed,  and  that  tbe  lan- 
guage of  the  finding  was  an  attempt  to  show 
such  Jurisdlctiion. 

[7]  The  authorities  support  the  view  that 
a  case  may  be  remanded  with  directions  to 
the  trial  court  to  find  upon  a  single  issue^ 
leaving  the  other  findings  to  remain  as  a 
part  of  the  record.  Buff  v.  Buff,  101  Oal.  1, 
4,  36  Pac.  437;  Argentl  t.  aty  of  San  JKran-      '  j 
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Cisco,  30  CaL  459,  462.  We  think  that  Cbis 
is  a  proper  case  in  which  to  adopt  such 
course ;  and  tliat  on  account  of  the  defective 
finding  as  to  the  residence  of  the  parties  the 
judgment  should  be  reversed,  and  the  cause 
remanded  to  the  trial  court,  with  directions 
to  said  court,  upon  the  evidence  before  it,  to 
make  a  new  finding  on  the  subject  of  the 
residence  of  the  parties,  and  upon  such  and 
the. remaining  findings  to  render  and  enter 
the  appropriate  judgment 

The  order  denying  plaintiffs  motion  for 
permission  to  file  notice  of  intention  to  move 
for  a  new  trial  is  affirmed;  the  order  deny- 
ing plaintiff's  motion  for  costs,  counsel  fees, 
and  alimony  pending  appeal  is  reversed ;  and 
the  judgment  is  reversed,  and  the  cause  re- 
manded to  the  trial  court  for  further  pro- 
ceedings in  accordance  with  the  views  herein 
expressed. 


We  Goncnr: 
P.  J. 


RICHARDS,  J.;    LENNON, 


KRIGBAUM  V.  SBARBARO  et  aL 
(Civ.  1,184.) 
(District  Conrt  of  Appeal,  Third  District,  Cal- 
ifornia.    Dec.   4,    19ia) 

1.  MoiroPOUEB  (S  28*)— Actions. 

Under  Cartwright  Act  (St.  1907,  p.  984) 
{  1,  amended  by  St  1909,  p.  593,  and  lection  11. 
which  denouDceg  monopolieB  and  provides 
that  any  person  injured  In  his  bnalness  or 
property  by  any  other  person  by  reason  of  any- 
thing declared  unlawful  by  the  act  may  sue 
therefor  and  recover  twofold  the  damages  sus- 
tained, the  expression  "injured  in  business  or 
property"  refers  only  to  direct  injuries  result- 
ing fromthe  existence  of  a  monopoly  by  stifling 
competition,  and  hence  a  real  estate  broker, 
who  lost  a  commission  by  reason  of  the  acts 
of  the  defendants  who  constituted  a  trust  and 
who  conspired  to  deprive  the  broker  of  bis  com- 
mission because  of  bis  attack  on  them,  has  no 
cause  of  action  within  the  statute,  and  allega- 
tions in  a  complaint  setting  out  the  existence  of 
the  trust  constitute  mere  matters  of  induce- 
ment 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Cent  Dig.  S  18;    Dec.  Dig.i  28.*] 

2.  Plxading   (J   214*)— Demtjbreb— BrFECT. 

A  demurrer  admits  all  of  the  allegations 
of  the  pleading  attacked. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  §§  525-534 ;   Dec.  Dig.  f  214.*] 

3.  ToBTs  (8  10*)— RiOHTS  or  Action. 

Where  the  owner  of  vineyard  property  had 
listed  it  with  plaintiff  for  sale,  and  plaintiff 
had  interested  a  purchaser  who  was  about  to 
purchase,  when  defendants  Interfered  and  by 
threats  and  coercion  prevented  the  consumma- 
tion of  the  purchase,  defendants  are  liable  to 
plaintiff  in  damages. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  i  10;   Dec.  Dig.  {  10.* j 

4.  ToETfl   (I   lO*)- RiOHT  OF  Action  — De- 

FENSEB. 

Where  defendants  by  their  wrongful  in- 
terference prevented  plaintiff  from  effecting  a 
sale  of  property  which  was  listed  with  him 
for  sale,  defendants  cannot  avoid  liability  up- 
on the  ground  that  at  the  time  of  their  inter- 
ference plaintiff  bad  not  procured  a  purchaser 
ready,  able,  and  willing  to  then  purchase ;    it 


being  iufficient  If  he  had  Interested  a  pnrchu- 
er  who  would  have  purchased  except  for  their 
interference. 

[Ed.  Note.— For  other  cases,  see  Torts,  Ctat 
Dig.  i  10;   Dec  Dig.  {  10.*] 

6.  ToBTS  (I    10*)  — RlOHTB   OF.  AOHOR  — Dt- 

FENSES. 

In  an  action  by  a  real  estate  broker  fof 
damages  for  defendants'  unlawful  interferenw 
and  intimidation  which  prevented  him  from  ef- 
fecting a  sale  of  property  listed  with  him,  it  ii 
not  essential  to  recovery  that  he  should  have 
had  the  exclusive  agency  for  the  sale  of  the 
property. 

[Ed.  Note.— For  other  cases,  see  Torts,  Clent 
Dig.  i  10;    Dec.  Dig.  (  10-*] 

Appeal  from  Superior  Conrt,  City  and 
County  of  San  Francisco;  George  A.  Stnrte- 
vant  Judge. 

Action  by  Marcellus  Ktigbaum  against  An- 
drea Sbarbaro  and  others.  From  a  judgment 
for  defendants  on  sustaining  a  demurrer 
without  leave*  to  amend,  iriaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

Heim  Goldman,  of  San  Francisco,  for  ap- 
pellant D.  Freldenrich,  of  San  B^ndsco, 
for  respondents. 

HART,  J.  This  is  an  tppeal  from  a  judg- 
ment entered  upon  an  order  sustaining  a 
demurrer  to  the  second  amended  complaint 
without  leave  to  amend.  The  demurrer  Is 
both  general  and  special,  and  thus  the  com- 
plaint is  challenged  not  only  for  want  ot 
sufficient  facts,  but  upon  the  ground  that  it 
is  ambiguous,  uncertain,  and  unintelligible. 
The  object  of  the  action  is  to  obtain  Judg- 
ment for  damages  alleged  to  have  beea  in- 
flicted upon  the  plaintiff  by  the  defendants 
by  wrongfully  and  fraudulently,  so  it  is 
charged,  preventing  him  ttom  consummat- 
ing the  sale  of  certain  real  property,  devoted 
to  the  growing  of  wine  grapes,  for  which  sale 
the  owner  of  said  property  agreed  to  pay 
him,  as  compensation,  the  sum  of  $25,000. 
The  complaint,  which  is  a  voluminous  Read- 
ing, first  alleges  that  the  plaintiff  has  been, 
for  many  years  prior  to,  and  was,  at  the  time 
of  the  commencement  of  this  action,  engag- 
ed in  the  business  of  buying,  selling,  and 
deaUng  in  real  estate,  in  this  state ;  that  the 
defendants  are,  and  for  a  long  time  have 
been,  stockholders  in  the  Italian-American 
Bank,  a  corporation  engaged  in  the  banking 
business  in  the  city  of  Saa  Francisco;  that 
both  said  bank  and  the  plaintiff  were  mem- 
bers of  the  San  Francisco  Real  Estate  Board; 
that  While  the  plaintiff  was  a  member  of 
said  board,  be  preferred  charges  against  the 
said  bank  and  asked  thfit  said  bank  be  ex- 
pelled from  membership  of  said  board.  The 
complaint  then,  with  much  particularity  and 
detail,  and  substantially  following  the  ma- 
terial language  of  the  provisiona  of  the  state 
anti-trust  law,  known  as  the  "Cartwright 
Act"  (Stats.  1907,  p.  984,  amended,  Stats. 
1909,  p.  593),  proceeds  to  charge  that  prior 
to  September  1,  1910,  the  defendants.  In  de- 
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fiance  of  thti  proTislons  of  said  anti-trust  law, 
"combined  .and  confederated  tbemselves  to- 
gether and  organized  a  trust  and  combina- 
tion for  the  purpose  of  dominating,  control- 
ling, and  regolating  the  wine  industry  in  Cal- 
ifornia and  also  the  business  of  raising,  treat- 
ing, storing,  dlstilUng,  and  handling  grapes 
and  the  products  thereof  In  the  state  of  Cal- 
ifornia, and  also  for  the  purpose  of  domi- 
nating, controlling,  and  regulating  the  pur- 
chase and  sale  of  vineyards  and  lands  produc- 
ing and  capable  of  producing  grapes  within 
the  state  of  California  and  which  said  trust 
has  ever  since  been  continued  by  them; 
*  *  *  that  it  Is  a  combination  by  which 
the  defendants  have  combined  their  capital, 
skill,  acts,  and  influence  for  the  purpose  of 
creating  and  carrying  out  restrictions  in 
trade  and  commerce."  In  short,  it  la  alleged 
that  the  defendants  have  combined  together 
for  the  purpose  of  securing  and  maintaining 
a  monopoly  of  the  wine  industry  and  of  lands 
snitable  to  the  growing  and  cultivation  of 
wine  grapes  in  California,  and  to  so  manage 
and  conduct  such  combination  or  trust  as  to 
make  it  impossible  for  Independent  wine 
growers  to  compete  in  the  sale  of  wines,  and 
thus  and  thereby  prevent  free  and  unre- 
stricted competition  In  the  manufacture  and 
sale  of  wines  in  the  state  of  CaUfomla.  The 
gist  of  the  complaint  la  then  set  out,  in  sub- 
stance as  follows,  borrowing  the  synoptical 
statement  thereof  contained  in  the  brl^  of 
the  respondoita:  "That  (as  before  shown) 
the  bank  was  an  associate  member  of  the 
San  Francisco  Beal  Estate  Board,  of  which 
board  plaintiff  was  an  active  member,  and 
tbat  plaintifF  preferred  charges  against  the 
bank  and  asked  that  it  be  expelled  from  mem- 
bership in  the  board ;  that  this  greatly  an- 
gered and  provoked  defendants,  and  they 
thereupon  determined  to  oppress,  boycott,  har- 
ass, and  ruin  plaintiff,  to  destroy  bis  business, 
prevent  him  from  making  sales  to  pnrcbasers, 
and  prevoit  prospective  purchasers  from 
dealing  with  him;  that,  to  carry  out  this 
purpose,  they  mutually  agreed  and  bound 
themselves  to  boycott  plaintiff,  to  injure  and 
destroy  his  business,  prevent  him  from  act- 
ing as  agent  or  broker  in  the  purchase  or  sale 
of  real  property  or  from  carrying  on  his  real 
estate  business  or  from  earning  any  money 
from  his  business ;  tbat  plaintiff  was  employ- 
ed by  the  Bondholders'  Committee  of  the  Cal- 
ifornia Consolidated  Vineyard  Company,  a 
coriporatlon,  as  broker,  to  sell  certain  describ- 
ed vineyards ;  that  as  such  broker  plaintiff 
offered  the  property  for  sale  to  the  California 
Wine  Association,  which  association  consid- 
ered It  favorably  and  was  about  to  conclude 
a  deal  for  the  purchase  of  the  property  when 
defendants  learned  of  the  negotiations ;  that 
thereupon  they  intimidated  and  coerced  the 
Bondholders'  Committee  to  sell  the  vineyards 
to  the  individual  defendants  directly  or  to 
the  companies  controlled  by  them  and  not 
through  the  agency  of  plaintiff;   that  the 


Bondholders'  Committee  sold  the  vineyards 
to  the  defendant  California  Wine  Association 
for  the  price  and  upon  the  terms  fixed  by  the 
defendants;  that  the  sale  was  made  osten- 
sibly to  the  California  Wine  Association,  but 
in  fact  the  vineyards  were  purchased  by  the 
defendants,  and  the  title  thereto  was  vested 
in  the  Italian-Swiss  Colony;  that  this  was 
done  for  the  puriwse  of  concealing  the  real 
transaction  and  of  defrauding  the  plaintiff 
out  of  his  commission ;  that  the  Bondholders' 
Committee  secretly  agreed  with  the  defend- 
ants to  allow  the  title  to  the  vineyards  to  os- 
tensibly vest  in  the  Italian-Swiss  Colony,  al- 
though the  property  in  fact  passed  to  the 
California  Wine  Association;  that  the  sale 
was  manipulated  so  as  to  make  It  appear 
that  it  was  consummated  after  the  expiration 
of  plaintiff's  agreement,  whereas  in  fact 
everything  concerning  it  was  arranged  and 
agreed  upon  before  the  expiration  of  the 
time."  Although  the  plaintiff  avers  tbat 
the  actual  loss  or  detriment  suffered  by  liim 
by  reason  of  the  alleged  wrongful  acts  of  the 
defendants  amounted  to  the  sum  of  $25,000, 
he  nevertheless  states  in  his  complaint  "that, 
by  virtue  of  the  statute  in  such  cases  made 
and  provided  the  plaintiff  is  entitled  to  re- 
cover twice  the  amount  of  damages  sustain- 
ed by  him,  namely,  the  sum  of  $50,060,"  for 
which  amount  he  prays  Judgment. 

[1]  It  is  conceived  that  the  complaint  states 
a  cause  of  action  against  the  defendants. 
The  actual  damages  sustained  by  the  plain- 
tiff, by  reason  of  the  alleged  acts  of  the  de- 
fendants, was,  according  to  the  complaint, 
the  sum  of  $25,000,  but  it  appears  that  the 
plaintiff  conceived  that  he  had  a  cause  of 
action  against  the  defendants  by  reason  of 
the  acts  of  which  he  accuses  them,  based  up- 
on an  alleged  violation,  by  the  defendants, 
of  the  proUsions  of  the  so-called  Cartwrlght 
anti-trust  law.  This  is  clearly  to  be  inferred 
from  the  fact  that  the  complaint  charges  the 
defendants  with  having  organized  themselves 
into  a  combination  whose  purpose  is  to  pre- 
vent free  and  unrestricted  competition  in  the 
business  of  manufacturing  and  selling  wines 
in  California,  and  from  the  further  fact  that, 
evidently,  in  pursuance  of  section  11  of  the 
Cartwrlght  act,  he  asks  for  double  the  dam- 
ages alleged  to  have  been  actually  sustained 
by  him ;  said  section  of  said  act  providing 
that  any  person  injured  "in  his  business  or 
property  by  any  other  person  or  corporation 
or  association  or  partnership,  by  reason  of 
anything  forbidden  or  declared  to  be  unlaw- 
ful by  this  act,  may  sue  therefor  •  •  • 
without  respect  to  the  amount  in  controversy, 
and  to  recover  twofold  the  damages  by  him 
sustained,"  etc. 

It  is  very  clear,  however,  that  the  com- 
plaint does  not  state  a  cause  of  action  in 
favor  of  the  plaintiff  under  the  provisions  of 
the  anti-trust  law.  The  averments  involving 
the  charge  of  an  unlawful  combination  by 
the  defendants  contrary  to  the  provisions  of 
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the  anti-truBt  law  merely  dlaclose,  If  any- 
thing at  all,  that  a  tmst  has  been  organized 
by  the  latter  for  the  purpose  of  preventing 
free  and  unrestricted  competition  in  the  wine 
Industry  In  this  state.  It  is  true  that  it  is 
declared  that  one  of  the  objects  of  the  al- 
leged combination  is  to  dominate  and  control 
"the  purchase  and  sale  of  vineyards  and 
lands  produdng  and  capable  of  producing 
grapes  within  the  state  of  CaUfomla";  but 
this  is  a  mere  incident — an  important  one, 
It  may  be  conceded — of  the  central  purpose 
of  the  alleged  trust,  viz.,  to  control  the  en- 
tire wine  Industry  of  the  state.  There  is 
nothing  to  show,  If^  Indeed,  such  a  showing 
were  possible  under  the  anti-trust  act  as  to 
that  line  of  business,  that  the  defendants  had 
confederated  together  for  the  purpose  of  pre- 
venting free  and  unhampered  comi>etltlon  in 
the  general  business  of  buying  and  selling 
real  estate  (the  business  in  which  the  plain- 
tlfC  is  engaged),  and  hence  It  cannot  be  said 
that  the  alleged  trust  or  combination,  by  rea- 
son of  its  existence  as  such,  had,  in  any  man- 
ner, injured  the  plaintUC  in  "business  or 
property,"  within  the  meaning  of  the  provi- 
sions of  the  anti-trust  act  To  be  "injured 
In  business  or  property,"  within  the  contem- 
plation of  said  law,  as  we  understand  It,  is 
where  the  injury  has  directly  resulted  from 
the  fact  of  the  existence  of  the  trust;  that 
is  to  say,  where  the  business  or  property 
has  directly  sustained  injury  solely  by  reason 
of  the  restrictions  in  trade  or  commerce 
which  are  fostered  by  such  trust  or  com- 
bination. In  other  words,  while  one  whose 
business  or  property  has  been  Injured  solely 
because  of  the  restrictions  in  trade  carried 
out  by  a  trust  organized  and  maintained  for 
that  purpose  may  maintain  an  action  under 
the  provisions  of  the  antl-trns^  law  for 
double  the  damages  he  has  actually  suffered 
from  the  injury  so  inflicted,  yet  he  could  not 
maintain  an  action  based  upon  said  law  if 
the  Injury,  although  directly  the  result  of  the 
wrongful  acts  of  the  trust  or  the  constituent 
members  thereof,  did  not  arise  by  reason  of 
the  restrictions  In  trade  or  commerce  carried 
out  by  such  trust  or  combination.  So,  In  the 
case  at  bar,  it  Is  manifest  from  the  drcnm- 
stances  of  the  transaction  complained  of  as 
divulged  by  the  complaint  that  the  injury,  if 
any,  sustained  by  the  plalntlfl  tn  said  trans- 
action, did  not  occur  as  the  direct  result  of 
the  restrictions  in  trade  or  commerce  which 
it  is  charged  are  being  maintained  by  the 
alleged  trust  or  combination,  but  must  have 
been  directly  occasioned,  if  at  all,  by  the 
wrongful  acts  either  of  the  trust  itself,  as 
a  corporate  entity,  not  acting  within  the  scope 
of  the  purx>oses  of  its  organization,  or  by  the 
defendants,  as  individuals,  combined  togeth- 
er, it  may  be,  for  that  express  purpose.  It 
follows  that  the  averments  a?  to  the  alleged 
trust  are  wholly  Immaterial  to  the  gist  of  the 
complaint  or  the  essential  ground  upon  which 
the  plaintiff  must  rely  for  a  recovery,  viz.. 


the  wrongful  acts  whereby  the  defendants, 
having  combined  and  conspired  together  for 
that  purpose,  but  not  as  a  trust  or  eombliui- 
tion  in  rtetraint  of  trade,  caused  the  Bond- 
holders' Committee  to  break  its  contract  wltb 
him.  At  best,  from  the  standpoint  of  plead- 
ing, said  averments  can  be  regarded  as  noth- 
ing more  than  matter  of  inducement,  explan- 
atory to  some  extoit  perhaps  of  the  gist  of 
the  complaint. 

[2,  S]  It  now  remains  to  be  seen  whether 
the  complaint  states  a  cause  of  action  against 
the  defendants  as  individuals  or  as  members 
of  the  unlawful  trust  above  referred  to  and 
in  favor  of  the  plaintiff. 

According  to  the  complaint,  the  plalntUT, 
by  his  contract  with  the  committee,  was  em- 
ployed and  authorized,  as  its  agent  and 
broker,  to  sell  for  it  within  the  period  cover- 
ed by  the  months  of  August,  September,  and 
October,  1010,  certain  lands  or  vineyards. 
As  shown.  It  Is  alleged  that,  during  the  period 
of  time  Just  mentioned,  the  plalntlfl  "anb- 
mltted  the  sale  of  said  vineyards  to  the 
California  Wine  Association  and  said  •  •  • 
association  considered  favorably  the  offer  of 
plaintiff  for  the  sale  of  said  vineyards  and 
was  anxious  to  purchase  the  same  and  was 
about  to- conclude  a  deal  for  the  purchase  of 
said  properties,"  when  the  defendants,  -  hav- 
ing heard  of  said  negotiations,  wrongfully  In- 
terfered with  and  prevented  the  sale  being 
made  through  the  agency  of  the  plalntlir, 
in  the  manner  as  described  by  the  succeeding 
averments. 

The  fair,  reasonable,  and  rational  infer- 
ence from  the  foregoing  averments  and 
the  averments  following  Is  that  the  plain- 
tiff had  persuaded  the  California  Wine  As- 
sodation  to  purchase  the  properties,  that 
said  association  had  fully  decided  to  pnr- 
diase  them  and  was  ready  and  prepared 
to  enter  into  an  agreement  to  that  end,  when 
the  defendants,  by  wrongful  means — threats. 
Intimidation,  and  coercion — compelled  the 
committee  to  refuse  to  effect  such  sale 
through  the  agency  of  plaintiff  and  thereby 
prevented  the  latter  from  carrying  out  and 
executing  the  deal  with  said  association.  If 
this  be  true  (and  the  demurrer  admits  ttie 
verity  of  the  vital  aUegatlons  of  the  com- 
plaint), then,  in  our  Judgment,  the  defend- 
ants were  guilty  of  an  actionable  wrong 
against  the  plaintiff. 

[4]  But  the  defendants  contend  that,  in 
order  to  have  stated  a  cause  of  action,  the 
plaintiff  must  have  disclosed  by  his  complaint 
that,  at  the  time  the  defendants  are  alleged 
to  have  Interfered  with  said  negotiations  and 
thus  prevented  the  sale  from  being  consum- 
mated through  the  instrumentality  of  the 
plaintiff,  he  had  procured  in  said  association 
a  purchaser  of  said  properties,  ready,  willing, 
and  able  to  purchase  the  same  for  the 
amount  and  upon  the  terms  prescribed  by 
said  committee.  We  do  not  agree  with  this 
contention.     While  we  do  not  think  that  it 
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may  be  inferred  from  the  complaint  tliat  tbe 
plaintiff  liad,  strictly  speaking,  procured  a 
purchaser  ready,  willing,  and  able  to  pur- 
chase the  properties,  it  is,  as  before  stated, 
dear  from  the  averments  that  he 'was,  when 
Interfered  with  by  the  defendants,  conducting 
negotiations  with  a  party  ready,  willing,  and 
able  to  purchase,  and  that  the  only  other  step 
necessary  to  the  procurement  of  snch  a  pur^ 
diaser  was  in  concluding  the  negotiations; 
that  la,  in  consummating  or  crystallizing  tbe 
negotiatlonB  Into  an  agreement  This,  the 
complaint  plainly  states,  would  have  been 
accomplished  but  for  the  wrongful  acts  of 
the  defendants  in  preventing  tbe  committee 
from  making-  the  sale  through  the  plaintiff, 
and  herein  lies  tbe  tort  of  the  defendants 
from  which  the  damage  suffered  by  the  plain- 
tiff ensued.  That,  in  point  of  fact,  the  wine 
association  was  ready,  willing,  and  able  to 
purcliaae  tbe  properties,  is  shown  by  the 
statement  in  the  complaint  that  it  did,  sub- 
sequent to  its  negotiations  with  the  plaintiff, 
purchase  the  same. 

[5]  Nor,  as  the  defendants  contend  is  true, 
was  it  necessary  to  show  tliat  tbe  plaintiff, 
during  the  months  of  August,  September, 
and  October,  1910,  had  the  exclusive  right  to 
sell  the  properties,  or  that  the  committee 
did  not,  in  its  contract  with  the  plaintiff,  re- 
serve to  itself  the  right  to  sell  said  properties 
during  the  life  of  the  plaintiff's  contract  If 
the  committee  had  conferred  upon  a  dozen 
different  brokers  like  authority,  each  con- 
tract covering  precisely  the  same  period, 
and  one  of  the  brokers  had  succeeded  in  per- 
suading some  party  to  purchase  the  same 
upon  the  terms  stipulated  by  the  principal, 
and,  when  the  broker  was  about  to  consum- 
mate tbe  deal,  a  third  party,  by  unlawful 
methods  or  means,  had  prevented  the  con- 
summation of  the  deal  through  such  broker, 
the  latter  would  liave  his  right  of  action 
against  the  tort-feasor,  notwithstanding  that 
other  brokers  were  vested  with  authority  to 
sell  the  same  properties  during  the  same  pe- 
riod of  time.  In  other  words,  merely  because 
several  brokers  had  equal  authority  to  pro- 
cure for  the  owner  a  purchaser  of  the  same 
property  during  the  same  period  of  time 
would  give  no  one  the  right  wrongfully  to  in- 
terfere with  a  sale  of  such  property  which 
one  of  the  brokers  was  about  to  make.  And, 
of  course,  the  same  proposition  is  no  lees 
true  as  to  the  owner  of  the  property  where 
be  reserves  tbe  right  to  sell  the  property 
himself  during  the  life  of  the  contract  with 
his  broker.  These  propositions  are  too  self- 
evident  to  require  the  citation  of  authorities 
to  substantiate  them. 

Our  conclusion  is:  That  the  complaint  is 
not  and  cannot,  from  its  nature,  be  based  up- 
on the  Cartwright  anti-trust  act,  but  that 
the  plaintiff  bas  sufficiently  stated  an  action- 
able wrong  against  tfie  defendants  to  fortify 
the  complaint  against  tbe  force  of  a  general 


demurrer,  and  that  the  measure  of  damages 
in  such  case  is,  obviously,  the  actual  detri- 
ment he  has  suffered  by  reason  of  said 
wrong. 

The  Judgment  is  reversed,  with  directions 
to  the  court  below  to  overrule  the  general 
demurrer. 


We    concur: 
NB3TT,  J. 


CHIPMAN,    P.    J.;    BUB- 


SMUiEY  et  nx.  v.  WATSON  et  al.    (Civ.  1143.) 

(District  Court  of  Appeal,  Second  District, 

Califomia.    Dec.  8,  1913.) 

1.  Biixs  ANO  Notes  (i  97*)— Buildino  Loan 
— Fahube  of  Considkbation. 

Where  plaintiffs  executed  a  note  secured 
by  a  deed  of  trnst  to  secure  a  building  loan  of 
$1,100  to  be  made  by  the  payee,  the  money  to 
be  furnished  in  installments  as  tbe  work  pro- 
gressed, but  the  payee  transferred  tbe  note 
and  failed  to  fumisS  any  money,  except  $75, 
there  was  a  partial  failure  of  consideration, 
which  was  a  defense  to  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  170;   Dec  Dig.  S  97.*] 

2.  Bnxs  AND  Notes  (8  167*)^N«gotiabiutt 
— REcjnisrncs— TiMB  of  Patmknt. 

Civ.  Code,  {  3088,  declares  that  a  negotia- 
ble instrument  must  be  made  payable  in  mon- 
ey only  and  without  condition,  and  section  3008 
declares  that  a  negotiable  instrument  must  not 
contain  any  other  contract  than  that  specified 
in  the  article.  Eeld,  that  a  note  secured  by  a 
deed  of  trust  dne  in  three  years,  but  provimng 
that,  should  the  interest  which  was  payable 
quarterly,  not  be  paid  when  due,  the  whole  sum 
should  becoiae  immediately  due  at  the  option  of 
tbe  holder,  was  not  negotiable. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  418,  419;  Dec  Dig.  i 
167.*] 

3.  Cancxixatioit  of  Iwstbumxntb  (8  24*)  — 
Failure  of  Consideratiok— Rescission — 
Tkndeb. 

Where  plaintiffs  executed  a  note  secured 
by  a  deed  of  trust  for  a  building  loan,  under  a 
parol  contract  that  the  amount  of  the  loan 
should  be  paid  as  the  work  progressed,  and 
only  $75  was  paid  to  plaintiff,  payment  of 
such  sum  into  court,  to  be  paid  to  whomsoever 
might  be  entitled  thereto  in  a  suit  to  rescind, 
constituted  a  sufficient  compliance  with  Civ. 
Code,  i  1691,  subd.  2,  providing  that  the  party 
seeking  to  rescind  shall  restore  to  tbe  other 
party  everything  of  value  which  he  has  received 
from  him  under  the  contract,  etc. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §§  33-38 ;  Dec.  Dig. 
124.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   K.  S.  Mahon,  Judge. 

Action  by  W.  E.  Smiley  and  wife  against 
John  W.  Watson  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Jones  &  Evans,  of  Los  Angeles,  for  appel- 
lants. M.  M.  Ferguson,  of  Los  Angeles,  and 
Paul  E.  Usher,  for  respondenta 

SHAW,  J.  On  January  24,  1911,  plaintiffs 
negotiated  from  defendant  Watson  a  loan  of 
$1,100  with  which  to  erect  a  dwelling  house 
upon  a  lot  owned  by  them,  it  being  orally 
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agreed  that  the  money  so  borrowed  should 
be  paid  and  advanced  by  Watson  as  the 
work  progressed  upon  the  building,  namely, 
one-fourth  thereof  when  the  dwelling  was 
boarded  in,  one-fourth  when  plastered,  one- 
fourth  at  the  time  when  notice  of  completion 
was  filed,  and  the  balance  35  days  after  the 
filing  of  said  notice  of  completion.  Thereup- 
on, on  said  24tb  day  of  January,  1911,  plain- 
tiffs made  and  delivered  to  Watson  their 
promissory  note  as  follows:  "$1100.00.  Los 
Angeles,  Cal.,  January  24th,  1911.  Three 
years  after  date,  for  value  received,  we  or 
either  of  us  promise  to  pay  John  W.  Wat- 
son, or  order,  at  Los  Angeles,  California, 
the  sum  of  eleven  hundred  dollars,  with  in- 
terest at  the  rate  of  twelve  per  cent  per  an- 
num from  date  until  paid.  Interest  payable 
quarterly,  and  if  not  so  paid,  to  be  com- 
pounded quarterly  and  bear  the  samejiate  of 
Interest  as  the  principal;  and  should  the 
interest  not  be  paid  when  due,  then  the 
whole  sum  of  principal  and  Interest  shall 
become  immediately  due  and  payable  at  the 
option  of  the  holder  of  this  note.  Principal 
and  interest  payable  in  gold  coin  of  the  Unit- 
ed States.  This  note  Is  secured  by  a  deed  of 
trust  to  the  Title  Guarantee  &  Trust  Com- 
pany (a  corporation)  of  Los  Angeles,  Cali- 
fornia, and  may  be  registered  when  accom- 
panied with  the  deed  of  trust  duly  recorded 
on  presentation  at  the  company's  offlca  Til- 
lie  Nopper  Smiley.  William  B.  Smiley." 
And  at  the  same  time  they  made  and  deliver- 
ed to  defendant  corporation  a  deed  of  trust 
conveying  to  said  corporation  as  trustee  the 
real  estate  therein  described,  as  security  for 
the  payment  of  said  promissory  note,  as  well 
as  to  secure  the  performance  of  other  condi- 
tions contained  in  said  deed  of  trust  On 
January  27th  following,  Watson  sold  and 
transferred  the  note  to  defendant  Ella  W. 
Baker,  who  took  the  same  for  value  and  with- 
out notice  of  the  fact  that  plaintiffs  had  not 
received  any  part  of  the  amount  of  money 
specified  in  said  note.  On  February  7,  1911, 
plaintiffs  commenced  the  erection  of  the 
house,  and  on  the  17th  day  of  March,  1911, 
the  same  was  fully  boarded  in.  On  March 
22,  1911,  and  after  plaintiffs  had  knowl- 
edge of  the  transfer  of  the  note  to  Baker, 
they  received  from  Watson  the  sum  of  $75, 
which  was  all  that  plaintiffs  ever  received 
in  consideration  of  the  making  of  said  note 
and  deed  of  trust  Thereafter,  by  reason 
of  plaintiffs'  default  in  the  payment  of  in- 
terest on  said  note,  appellant  Baker  threat- 
ened to  exercise  her  option  to  declare  the 
whole  sum  mentioned  therein  due  and  sue  to 
foreclose  same,,  whereupon  plaintiffs  brought 
this  action  to  have  the  note  and  deed  of 
trust  delivered  up  and  canceled,  and  to  com- 
pel a  reconveyance  of  the  property  so  by 
them  conveyed  to  said  corporation  as  trus- 
tee, and  at  the  same  time  paid  into  court 
the  sum  of  $75,  so  received  by  them  from 
Watson,  to  be  paid  to  him  upon  the  order  of 


the  court  Judgment  went  for  plaintiffs, 
from  which  defendants  Ella  W.  Baker  and 
the  corporation  appeaL 
I  [1]  Appellants  insist  first  that  there  was 
no  failure  of  consideration  for  tlie  note  and 
trust  deed;  second,  conceding  such  failure, 
the  note  was  negotiable,  acquired  by  de- 
fendant Baker  before  maturity  in  good  faitb 
and  for  value,  and  hence  not  subject  to  the 
defense  of  want  of  consideration;  and, 
third,  plaintiffs  were  not  entiUed  to  main- 
tain the  action  for  the  reason  that  prior 
to  the  bringing  of  suit  they  had  not,  as  a 
condition  of  rescission,  returned  to  Watson 
the  $75.  In  support  of  the  first  proposition, 
appellants  dte  the  case  of  Lawrence  v.  Gay- 
etty,  78  Cal.  126,  20  Pac  382,  12  Am.  St  Rep. 
29,  wherein  it  was  held  that  where  an  un- 
qualified conveyance  is  made  upon  considera- 
tion of  a  promise  to  perform  certain  work 
and  place  certain  improvements  upon  the 
property  conveyed  and  pay  the  purchase 
price  in  the  future,  there  can,  in  the  absence 
of  fraud,  be  no  cancellation  of  the  deeds 
for  failure  to  make  such  payment  Such, 
however,  is  not  this  case.  The  promise  on 
the  part  of  plaintiffs  to  pay  the  $1,100  in 
accordance  with  the  terms  of  the  note  was 
evidenced  by  writing,  while  the  promise  on 
the  part  of  Watson  to  advance  to  plaintiffs 
the  $1,100  in  consideration  of  the  promise 
contained  in  the  note,  as  the  building  of  the 
house  progressed,  was  oraL  The  contract 
as  to  both  was  executory,  whUe  in  the  case 
dted  tttie  to  the  property  was  transferred 
by  an  unqualified  conveyance.  In  Briggs 
V.  Crawford,  162  CaL  124,  121  Pac.  381, 
the  facts  of  wMch  are  similar  to  those  in 
the  case  at  bar,  it  was  said:  "Where  a  con- 
sideration for  a  mortgage  fails  in  whole  or 
in  part  that  fact  is  the  essential  matter  to 
be  established  *  *  *  in  a  cause  like  the 
one  at  bar.  Whether  the  failure  is  due  to 
breach  of  a  written  or  a  verbal  agreement  is 
immaterial."  -It  would  indeed  be  a  mon- 
strous proposition  to  hold  that  one  who  has 
secured  from  another  a  promissory  note  in 
consideration  that  he  should  advance  the 
money  specified  therein  upon  the  perform- 
ance of  certain  conditions  by  the  maker 
thereof,  and  after  such  performance,  could 
withhold  payment  of  the  money  and  enforce 
payment  of  the  note  in  accordance  with  its 
terms. 

[2]  In  support  of  the  second  proposition, 
that  the  note  is  negotiable,  appellants  insist 
that  the  giving  of  a  mortgage  to  secure  pay- 
ment does  not  affect  the  negotiability  of  a 
note,  citing  the  case  of  McDonald  v.  Ran- 
dall, 139  QaL  246,  72  Pac.  997,  which  holds 
that  the  giving  of  a  mortgage  to  secure  the 
payment  of  a  negotiable  promissory  note  does 
not  affect  Its  negotiability.  This,  however, 
is  in  direct  conflict  with  the  case  of  Meyer 
T.  Weber,  133  Cal.  681,  65  Pac  1110;  Briggs 
V.  Crawford,  162  Cal.  129,  121  Pac.  381,  and 
National  Hardwood  Co.   t.   Sherwood,   130 
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Pac  881,  In  which  last  cage  It  Is  said,  "The 
McDonald  Case  cannot  be  considered  as  a 
decision  overruling  Meyer  v.  Weber,"  and, 
farther,  "It  appears  to  be  settled  by  the  de- 
cisions of  this  court  that  where  a  note  Is  se- 
cured by  a  mortgage  on  land,  both  being  ex- 
ecuted at  the  same  time,  or  as  parts  of  one 
transaction,  the  note,  although  negotiable  In 
form.  Is  not  negotiable  In  law,  where  the  pur- 
i^iaser  takes  It  with  knowledge  of  the  exist- 
ence of  the  mortgage."    In  the  Meyer-Weber 
Case  the  court  held  that  the  note  and  mort- 
gage constituted  one  transaction,  and  ander 
the  provisions  of  section  1642,  Civil  Code, 
they  must  be  construed  together.    While  the 
note  Involved  In  that  case  did  not  so  provide, 
the  mortgage  given  to  secure  the  same  con- 
tained a  provision  to  the  effect  that  In  case 
of  default  in  the  payment  of  any  Installment 
of  interest,  payable  before  the  maturity  of 
the  note  as  therein  provided,  the  payee  might 
at  his  option  declare  the  principal  due  imme- 
diately.   The  court  held  that  such  clause  so 
inserted  in  the  mortgage  was  obnoxious  to 
the  provisions  of  section  3088,  Civil  Code,  as 
follows:    "A  net^tiable  instrument  must  be 
made  payable  in   money   only  and  without 
any  condition  not  certain  of  fulfillment,  ex- 
cept that  it  may  provide  for  the  payment  of 
attorney's  fees  and  costs  of  suit.  In  case  suit 
be  brought  thereon  to  compel  the  payment 
thereof* — and  also  violated  the  provisions  of 
section  3093,  in  that  It  constituted  a  contract 
other  than  one  specified  in  the  article  con- 
taining these  sections.    The  note  here  involv- 
ed Is  dne  three  years  after  date,  with  inter- 
est payable  quarterly,  and  contains  the  pro- 
vision that,  "should  the  interest  not  be  paid 
when  due,  then  the  whole  sum  of  principal 
and  interest  shall  become  immediately  dne 
and  payable  at  the  option  of  the  holder  of 
tbls  note."    We  are  unable  to  distinguish  a 
transaction  where  such  a  clause  is  Inserted 
In  the  note  from  one  wherein  It  la  omitted 
from  the  note,  bat  inserted  in  the  mortgage 
construed  with  and  considered  as  a  part  of 
the  note  ,  If  in  the  latter  case  it  renders 
the  note  nonnegotlable,  its  Insertion  In  the 
note  itself  must  for  like  reasons  have  like 
effect     The  weight  of  authority  elsewhere 
supports  the  contrary  view,  and  we  would 
be  reluctant,  by  reason  of  the  importance  of 
the  question  as  affecting  the  commercial  in- 
terest. In  following  the  doctrine  announced 
In  Meyer  v.  Weber  were  It  not  for  the  fact 
that  In  the  late  case  of  National  Hardwood 
Co.  V.  Sherwood,  supra,  the  Supreme  Court 
sitting  in  banc  reiterated  the  doctrine  and 
reasserted  that  such  provision  contained  in  a 
mortgage,  but  omitted  from  the  note,  is  ob- 
noxioas  to  section  3088,  Civil  Code,  and  ren- 
ders the  note  nonnegotlable.    While  the  note 
In  question   in  terms  fixes  a  time  certain 
when  it  will  mature,  such  specified  time  is 
qoallfled  and  rendered  uncertain  by  the  con- 
tingency due,  not  only  to  the  uncertainty  as 


to  whether  or  not  the  maker  will  default  In 
the  payment  of  Interest  quarterly,  but,  in 
case  he  does,  whether  the  holder  will  exer- 
cise his  option  to  declare  the  principal  due. 
Upon  the  authorities  cited,  we  are  constrain- 
ed to  hold  that,  under  the  provisions  of  sec- 
tions 3088  and  3093,  Civil  Code,  the  inser- 
tion In  the  note  of  the  clause  giving  the  hold- 
er thereof  the  right  at  his  option,  in  case  the 
maker  failed  to  pay  the  Interest  quarterly, 
to  declare  the  principal  due  and  payable  be- 
fore the  time  specified  tor  the  maturity  of 
the  note  rendered  it  nonnegotlable.  Counsel 
In  arguing  the  case  have  assumed  that  the 
law  applicable  to  a  note  secured  by  a  mort- 
gage Is  likewise  applicable  where  the  securi- 
ty given  is  by  deed  of  trust  While  the  dis- 
tinction between  the  two  instruments  is  ob- 
vious, since  in  reducing  the  security  the  pro- 
visions of  section  726,  Code  of  Civil  Proce- 
dure, with  reference  to  procedure,  have  no 
application  to  the  deed  of  trust,  our  view 
renders  It  unnecessary  to  enter  upon  the 
discussion  of  a  subject  not  presented  either 
by  brief  or  oral  argument 

[3]  Under  the  drcnmstances  shown,  the  ac- 
tion on  the  part  of  plaintiffs,  at  the  time  of 
bringing  the  suit.  In  paying  the  $75  so  receiv- 
ed from  Watson  into  court  to  abide  the  result 
of  the  suit,  fully  satisfied  subdivision  2  of 
section  1691  of  the  Ovil  Code,  which  provides 
that  the  party  seeking  to  rescind  shall  "re- 
store to  the  other  party  everything  of  value 
which  he  has  received  from  him  under  the 
contract;  or  must  offer  to  restore  the  same, 
upon  condition  that  such  party  shall  do  like- 
wise, unless  the  latter  is  unable  or  positively 
refuses  to  do  so."  Moreover,  no  objection 
based  upon  such  ground  was  interposed  by 
pleadings  or  otherwise  In  the  trial  court,  and 
defendants  should  not  be  heard  when  urging 
It  for  the  first  time  on  appeal. 

The  Judgment  is  affirmed. 

We  concur:    CONRBT,  P.  3.;  JAMES,  J. 


RAWLES  et  al.  v.  LOS  ANGELES  GAS  & 
ELECTRIC  CORPORATION.    (Civ.  1134.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Dec.  5,  1913.) 

1.  Witnesses   (§  268*)— Scope  ahd  Extent 

OF  Cboss-Examination. 

Where,  in  an  action  against  a  street  rail- 
way company  for  an  injury  to  a  woman  while 
alighting  from  a  street  car,  by  stepping  into 
an  excavation  made  by  the  company,  plaintiff, 
to  show  the  size  of  the  excavation,  had  offered 
a  photograph  taken  the  next  day,  and  her  bus- 
band  had  testified  as  to  the  identity  of  condi- 
tions, it  was  error  to  refuse  to  permit  defend- 
ant to  ask  him  on  cross-examination  how  be 
knew  that  the  conditions  were  identical,  when 
he  had  already  stated  that  he  did  not  examine 
the  excavation  the  day  before,  the  question  not 
calling  for  a  conclnsion  of  a  witneos,  but  for 
a  statement  of  a  fact. 

[Ed.   Note.— For  other  cases,   see   Witnesses. 
Cent  Dig.  S§  931-648,  959 ;   Dec.  Dig.  {  268.*] 
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2.  EviDENCB     (I    472*)  — Opinions  — Negli- 
gence. 

Where,  in  an  action  for  an  injury  to  a 
street  car  passenger  while  alighting,  caused  by 
her  stepping  into  an  excavation  made  by  the 
defendant,  defendant  on  cross-examination  of 
one  of  plaintiff's  witnesses,  who,  having  visited 
the  excavation,  bad,  on  direct  examination,  tes- 
tified as  to  its  dimensions,  asked  him  how  be 
happened  to  visit  the  excavation,  and  the  wit- 
ness in  reply  stated  in  part  that  on  seeing  the 
excavation  he  remarked  "This  is  gross  careless- 
ness on  the  part  of  tiiis  party  that  dug  this 
bole,"  it  was  error  for  the  court,  on  motion  of 
defendant,  to  refuse  to  strike  out  this  part  of 
the  answer  as  being  a  conclusion  of  the  witness. 
[E3d.  Note. — For  other  caseSj  see  Evidence, 
Cent  Dig.  U  218e-2195,  2248;  Dec.  Dig.  $ 
472.*] 

3.  Cabbiebs  (i  321*)  —  Passengebs  —  Action 

FOB    INJUBIES— iNSTBUCnONS. 

Where,  in  an  action  by  a  street  car  pas- 
senger, injured  by  stepping  into  an  excavation 
made  by  the  defendant,  there  was  in  evidence 
an  ordinance  containing  provisions  both  for 
benefit  of  the  public  and  also  the  municipality, 
though  the  court  properly  charged  that  the  vio- 
lation of  the  provisions  for  the  benefit  of  the 
public  wag  negligence  If  it  was  the  proximate 
cause  of  the  injury,  he  should  have  gone  fur- 
ther and  explained  what  provisions  were  for 
the  benefit  of  the  public. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1247,  1326-1336,  1343;  Dec.  Dig. 
t  321.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    George  H.  Hutton,  Judge. 

Action  by  Mamie  V.  Bawles  and  husband 
against  the  Los  Angeles  Gas  &  Electric  Cor- 
poration. Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Beversed. 

Wm.  A.  Cheney,  and  Leroy  M.  Edwards, 
both  of  lios  Angeles  (Paul  Overton,  of  Los 
Angeles,  of  counsel),  for  appellant  Kendrick 
&  Ardls,  of  Los  Angeles,  for  respondents. 

JAMBS,  J.  Plaintiff  Mamie  V.  Rawles,  in 
October,  1910,  while  alighting  from  a  car 
on  First  street,  at  Broadway,  in  the  city  of 
Los  Angeles,  placed  her  foot  into  a  depres- 
sion then  existing  in  the  surface  of  the 
street  As  she  did  so  her  foot  turned  to  one 
side,  causing  a  sprain  to  the  ankle.  She 
then  brought  this  action  against  the  defend- 
ant, the  complaint  charging  Chat  It  was 
through  defendant's  negligence  that  she  was 
Injured,  because  the  latter  had  not  repaired 
the  street  surface  at  the  polDt  mentioned 
after  making  an  excavation  therein.  The 
jury  by  Its  judgment  awarded  her  damages 
In  the  sum  of  $1,600,  from  which  Judgment, 
and  from  an  order  denying  Its  motion  for  a 
new  trial,  defendant  has  appealed. 

[1,2]  It  was  shown  in  evidence  that  the 
defendant,  a  few  days  prior  to  the  day  upon 
which  the  alleged  Injuries  were  sustained 
by  said  plaintiff,  caused  a  small  excavation 
to  be  made  In  the  street  near  the  car  track, 
of  about  two  feet  by  three  feet  in  dimen- 
sions, for  the  purpose  of  reaching  a  gas  pipe. 
The  earth  was  replaced  in  the  hole  thus 
made,  also  the  rock  surfacing,  and  on  top  of 
this  was  laid  the  square  of  asphaltum  pave- 


ment which  had  been  cut  from  the  surface. 
At  the  time  the  refilling  was  made  of  the 
excavation  the  surface  was  left  in  an  almost 
level  state.  Under  the  requirements  of  an 
ordinance  of  the  dty  of  Los  Angeles  then  in 
force,  where  excavations  were  made  in  the 
street,  the  person  or  corporation  so  making 
them  was  obliged  to  restore  the  surface  to 
Its  original  condition,  or  as  nearly  to  that 
state  as  was  practicable,  but  the  surface 
paving  was  not  permitted  to  be  done  until 
the  earth  and  material  In  the  refilled  excava- 
tion had  had  time  to  settle.  The  ordinance 
of  the  city  covering  these  matters  was  in- 
troduced in  evidence.  At  the  time  the  said 
plaintiff  sustained  the  injuries  complained 
of,  the  repavlng  had  not  been  done,  and 
vehicles  and  pedestrians  had  crossed  over 
the  spot  As  to  the  depth  of  the  depression 
there  was  some  difference  in  the  testimony, 
some  of  the  witnesses  stating  that  the  bole 
was  from  two  to  six  inches  in  depth.  A 
photograph  was  introduced  in  evidence, 
which  it  was  testified  had  been  taken  on  the 
morning  following  the  accident  A  copy  of 
this  photograph  is  attached  to  the  record 
in  the  case.  It  appears  from  an  inspection  of 
it  that  at  the  time  it  was  taken  a  street  car 
had  stopped  almost  opposite  the  place,  and 
the  figure  of  a  woman  appears  almost  over 
the  point  of  depression  In  the  street,  al- 
though this  figure  is  very  much  blurred,  ow- 
ing no  doubt  to  the  fact  that  the  person  was 
in  motion  at  the  time  the  camera  was  being 
operated.  Just  why  a  photograph  Intended 
to  Illustrate  the  condition  of  the  depression 
in  the  street  should  have  been  taken  with 
other  objects  present  around  and  upon  it, 
can  only  be  conjectured.  The  fact  that  it 
does  not  present  a  thoroughly  clear  represen- 
tation of  the  spot  makes  it  Important  that 
the  ruling  of  the  court  in  restricting  the 
cross-examination  of  plaintiff  P.  L.  Bawles, 
the  husband  of  the  injured  person,  should  be 
closely  examined.  The  photograph  was  tak- 
en, as  the  evidence  showed,  on  the  morning 
following  the  evening  of  the  alleged  accident 
Plaintiff  P.  L.  Bawles  was  the  only  witness 
who  gave  testimony  tending  to  establish  that 
the  depression,  at  the  time  the  photograph 
was  taken,  was  in  the  same  condition  as 
when  his  wife  stepped  into  it  and  received 
her  injuries.  After  testifying  that  the  condi- 
tions were  the  same,  he  stated  on  cross-ex- 
amination that  on  the  night  of  the  accident 
he  had  not  measured  the  hole,  nor  had  he 
made  an  examination  of  it  He  then  said; 
"It  was  80  dark  there  that  I  could  not  see 
this  hole  at  all  for  a  few  minutes."  The  fol- 
lowing dialogue  then  occurred:  "Q.  When 
you  did  see,  did  you  examine  the  bole  care- 
fully? A.  No,  sir.  Of  course —  Q.  Ton  did 
not?  How,  then,  can  you  testify  that  the 
hole  was  in  exactly  the  same  condition  the 
next  day,  and  when  you  took  this  picture 
afterwards,  if  you  didn't  examine  the  hole 
that  night?"    This  last  question  was  objected 
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to  as  ealltog  for  a  conclusion  of  the  witness, 
and  tbe  objection  was  sustained.  In  this  ml- 
Ing  the  court  erred.  The  Jury  had  submitted 
to  them  a  photograph  which  was  not  taken 
at  the  time  that  the  flrst-named  plaintlfr 
received  her  Injuries,  and  It  was  Incumbent 
npon  the  plaintiff  to  show  that  the  photo- 
graph correctly  represented  the  condition  as 
it  had  existed  on  the  day  before  the  photo- 
graph was  taken.  The  defendant  was  en- 
titled to  examine  closely  the  witness  by 
whom  the  Identity  of  condition  was  sought 
to  be  established,  and  the  question  asked  to 
which  objection  was  sustained  did  not  call 
for  a  conclusion  of  the  witness,  but  called 
for  a  statement  of  fact  as  to  how  he  could 
tell,  If  he  did  not  make  an  examination  of 
tbe  depression  at  the  time  of  the  alleged  acci- 
dent that  its  condition  was  the  same  as  was 
represented  by  the  photograph.  This  Is  not 
tile  only  error  which  occurred  during  the 
course  of  the  trial,  which  appears  to  have 
been  made  with  prejudice  to  the  substantial 
rights  of  defendant  Another  witness,  Eeym, 
testified  that  he  visited  the  point  In  question 
on  the  day  following  the  accident,  and  he 
testified  as  to  the  dimensions  of  the  exca- 
Tation.  He  testified  that  he  had  taken  meas- 
nrements  of  those  dimensions,  but  at  tbe 
time  of  the  trial  had  lost  them.  On  cross- 
examination.  In  order,  no  doubt,  to  hare  11- 
Instrated  to  the  jury  tbe  matter  of  Interest 
or  bias  of  thLs  witness,  he  was  asked  this 
qoestlon:  "How  did  you  happen  to  go  down 
and  measure  that  hole  on  the  11th  of  Oc- 
tober at  9  o'dock  In  the  morning?"  to 
which  the  witness  answered:  "Mr.  Rawles 
had  told  me  that  his  wife  bad  stepped  In  the 
excavation  there,  and  I  said,  'Being  as  I  am 
going  down  town,  I  will  go  down  with  yon 
and  take  a  look  at  It,'  and  after  looking  at  it 
I  says,  'that  this  Is  gross  carelessness  on  the 
part  of  this  party  that  dug  this  hole.' " 
Connsel  for  defendant  Unmediately  moved 
that  the  answer  be  stricken  out,  which  mo- 
tion was  denied.  Defendant's  counsel  then 
said:  "I  object,  your  honor,  to  any  state- 
ment of  this  witness  as  to  what  he  states 
was  his  opinion  whether  there  was  negli- 
gence or  not 

"The  Court:  Xou  asked  bim  how  he  came 
to  measure  the  hole. 

"Mr.  Edwards:  Not  as  to  bis  statements 
to  Mr.  Rawles  about  the  hole  when  he  saw  It 

"The  Court:  I  think  that  Is  a  proper  part 
of  the  answer." 

The  statement  of  tbe  witness  wherein  he 
related  that  he  had  said  to  Rawles,  "This  is 
gross  carelessness  on  the  part  of  this  party 
that  dug  this  hole,"  was  utterly  incompetent 
and  its  effect  upon  the  jury  may  well  have 
been  prejudidaL  The  question  as  to  wheth- 
er there  was  negligence  was  one  for  the  jury 
to  determine,  and  the  opinion  of  any  witness 
could  not  properly  be  given  in  evidence  to 
EDggest  what  conclusions  should  be  made 
upon  that  issue. 


[3]  The  ordinance  of  the  city  of  Los  An- 
geles, which  was  introduced  in  evidence,  and 
In  which  was  set  out  la  detail  the  various 
requirements  as  to  making  and  refilling  of 
excavations,  contained  provisions  in  part  of 
a  nature  beneficial  to  the  city  as  adminis- 
trative regulations,  and  provisions  in  part 
for  the  benefit  of  persons  using  the  street 
The  court  gave  a  general  instruction  that 
the  violation  of  the  protective  clauses  of  a 
municipal  regulation,  established  for  the 
benefit  of  private  persons,  was  sufficient  to 
prove  a  breach  of  duty  and  consequent  negli- 
gence, provided  that  the  violation  of  such 
ordinance  was  the  proximate  cause  of  the  in- 
jury. This  instruction  contained  a  correct 
statement  of  the  law  in  tbe  abstract  but 
th3  court  might  well  have  defined  for  tbe 
benefit  of  the  jury  just  what  provisions  were 
designed  for  the  protection  of  private  per- 
sons. Tbe  only  real  objection  to  the  intro- 
duction of  the  ordinance,  however,  was  that 
under  the  circumstances  of  the  case,  de- 
fendant in  making  the  excavation  In  question 
was  not  required  to  first  procure  a  permit 
so  to  do;  impliedly  it  was  admitted  that  all 
other  provisions  were  applicable,  and,  if  de- 
fendant had  desired  more  specific  instruc- 
tions upon  the  matter  adverted  to,  request 
should  have  been  made  that  such  be  given. 
The  court  did  expressly  Instruct  the  Jury 
that  tbe  defendant  was  not  required  to  se- 
cure a  permit  for  doing  the  work  which  it 
performed  in  the  street  and  therefore  those 
provisions  of  the  ordinance  requiring  that 
such  permit  be  obtained  must  be  deemed  to 
have  been  left  out  of  consideration  by  the 
jury.  The  question  as  to  whether  plaintiff 
was  guilty  of  contributory  negligence  was 
one  properly  submitted  to  the  Jury. 

Because  of  the  errors  referred  to,  the  judg- 
ment and  order  appealed  from  are  reversed. 

We  concur:    CONRBT,  P.  J.;    SHAW,  J. 


HOFFECKBR  v.   BOARD  OF  STJP'RS   OF 

LOS  ANGELES  COUNTI  et  aL 

(Civ.  132a) 

(District  Court  of  Appeal,  Second  District 
California.    Dec.  3,  1913.) 

1.  Municipal   Corporations   (|  12*)  — Pbo- 

CEEDINGS    FOB    INCORPOBATION — SlONINQ    0» 

Petition. 

Under  Municipal  Corporation  Act  (St  1883, 
p.  94)  S  2,  aa  amended  by  St  1889,  p.  371,  an 
affidavit  signed  by  tliree  qualified  electors, 
which  was  filed  with  a  petition  for  the  incor- 
poration of  a  sixth  class  city,  purporting  to  be 
signed  by  50  qualified  Sectors  resident  in  the 
territory  affected,  was  prima  facie  evidence  of 
the  requisite  number  of  signers. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |S  22-32;  Dec.  Dig. 
J  12.'] 

2.  Certiobabi  (S  64*)— Obiqinal  Applicatiok 
—Questions  Considered. 

In  a  proceeding  for  writ  of  review,  to  re- 
view the  action  of  a  county  board  of  super- 
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Tiaora  in  granting  the  prayer  of  a  petition  (or 
the  incorporation  of  a  slzth  dass  cit7i  the  conrt 
can  only  consider  facts  which  would  appear  in 
a  return  by  the  board  of  supervisors  showing 
the  record  of  the  proceedings  before  it. 

[Ed.  Note. — For  other  cases,  see  Certiorari. 
Gent  Dig.  H  174,  176^  183,  181;  Dec.  Dig.  i 
64.*] 

3.  Municipal  Corporationb  (8  12*)— Incob- 

POBATIOR  —  PSTITIOW  —  NOTICX  —  5E>0BUCA- 
TION. 

Where  the  notice  of  presentation  of  a  peti- 
tion for  the  incorporation  of  a  sixth  class  city 
was  published  on  September  13th  and  Septem- 
ber 20th  in  a  weekly  newspaper,  published  In 
the  county,  there  was  a  sufficient  publication 
for  two  weeks  as  required  by  statute. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  22-32;    Dec.  Dig.  { 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  J.  P.  Wood,  Judge 

Petition  for  writ  of  review  by  George  F. 
Hoffecker  against  the  Board  of  Superviaors 
of  Los  Angeles  County  and  othera  From 
an  order  dismissing  the  petition  and  writ 
issued,  plaintiff  appeals.    Affirmed. 

James  Donovan  and  William  B.  Ogden, 
both  of  Los  Angeles,  for  appellant  J.  D. 
Fredericks,  Dlst  Atty.,  Byron  Hanna  and  A. 
J.  Hill,  Deputy  Dist  Attys.,  George  S.  Hupp, 
and  Frank  C.  Hill,  all  of  Los  Angeles,  for 
respondents. 

CONRET,  P.  J.  The  appeal  herein  is  from 
an  order  made  and  entered  in  the  above-nam- 
ed superior  court,  dismissing  plaintiff's  pe- 
tition and  the  writ  of  review  issued  in  the 
above-entitled  cause.  It  appears  from  the 
petition  that  on  October  25,  1912,  the  board 
of  supervisors  of  Los  Angeles  county  grant- 
ed the  prayer  of  the  petitioners  In  certain 
proceedings  incident  to  the  proposed  incorpo- 
ration of  a  dty  of  the  sixth  class,  to  be 
known  as  the  dty  of  Manhattan,  and  or- 
dered an  election  to  be  held  on  November  26, 
1912,  for  the  purpose  of  determining  whether 
said  proposed  dty  should  become  Incorpo- 
rated. The  petition  of  the  plaintiff  herein 
was  filed  on  November  20,  1912,  and  the  writ 
was  on  that  day  issued  and  made  returnable 
on  November  23,  1912.  It  was  on  this  last- 
named  date  tha^  in  response  to  a  motion  of 
defendants,  the  court  made  the  order  from 
which  the  appeal  is  taken. 

In  substance,  the  claims  of  the  plaintiff 
are  that  the  board  of  supervisors  was  with- 
out jurisdiction  to  order  said  election,  and 
that  said  want  of  Jurisdiction  resulted  from 
the  following  facts,  namely:  (1)  That  less 
than  50  qualified  electors  of  the  county  res- 
ident within  the  limits  of  the  proposed  incor- 
poration were  signers  of  the  petition  for  In- 
corporation; (2)  that  the  petition  for  incor- 
poration bad  not  been  published  for  at  least 
two  weeks  before  the  time  at  which  the 
same  was  to  be  presented  to  the  board.  Two 
other  alleged  defects  in  the  proceedings  are 
mentioned  in  the  petition,  but  as  these  are 


obvloasly  without  merit,  and  are  not  discuss- 
ed in  the  briefs,  they  do  not  require  fnrtlier 
attention  her& 

One  of  the  gronnds  of  the  motion  to  Qnasli 
or  set  aside  the  writ  and  the  petition  ber^n 
waS'  that,  for  reasons  stated  in  the  motloii, 
the  case  Is  not  one  wherein  a  writ  of  cer- 
tiorari properly  issued.  In  a  similar  case 
the  Supreme  Court  said:  "It  may  be  con- 
ceded, but  only  for  the  purposes  of  this  case^ 
that  the  board  of  supervisors,  in  determining 
that  a  proper  petition  has  been  so  present- 
ed, supported  by  a  pr(^>er  affidavit  that  no- 
tice was  pabllsbed,  acts  jadldally,  or  at  least 
quasi  Judicially,  and  that  its  determination 
upon  these  matters  Is  therefore  subject  to  re- 
view." Borchard  v.  Board  of  Supervisors, 
144  CaL  10,  77  Pac  708.  We  shall  here  make 
the  same  concession  or  asstunption,  and  pro- 
ceed to  determine  whether  the  writ  is  main- 
tainable on  the  facts  at  this  case. 

The  transcript  her^n  contains  a  copy  of  tlie 
affidavit  of  publication  of  notice  of  the  pe- 
tition for  Incorporation,  Including  the  peti- 
tion Itself  and  the  statutory  affidavit  of  three 
qualified  electors  certifying  the  genuineness 
of  the  signatures  to  the  petition.  Said  doc- 
uments last  named  were  on  file  with  tlie 
board  of  supervisors  prior  to  the  time  wben 
it  ordered  the  election.  The  transcript  does 
not  definitely  show  that  said  papers  on  file 
in  the  office  of  the  board  of  supervisors  were 
before  the  court  as  a  part  of  the  respondents' 
return  on  the  writ  of  review  at  the  hearing 
on  November  23,  1912 ;  but  the  petition  here- 
in refers  to  said  petition  for  Incorporation 
and  said  affidavit  of  publication,  and  Incor- 
porates some  of  the  contents  thereof.  This 
fact,  together  with  the  fact  that  the  briefa 
herein  assume  said  affidavit  and  copy  of  pe- 
tition as  a  part  of  the  record  on  appeal,  win 
reasonably  authorize  us  to  make  the  same 
assumption. 

[1, 2]  It  appears  then  that  the  board  of  su- 
pervisors, in  granting  said  petition  for  tbe 
calling  of  an  election  to  determine  wtaetber 
the  proposed  dty  should  become  incorporat- 
ed, had  before  it  a  petition  duly  verified  as 
the  i)etitlon  of  more  than  60  of  the  qualified 
electors  of  the  county  residing  within  the  pro- 
posed llmita  The  affidavit  filed  with  the 
petition  was  prima  facie  evidence  of  the 
requisite  number  of  signers.  Munldpal  Cor- 
porations Act  of  1883  (St  1883,  p.  94)  {  2, 
as  amended  in  1889 ;  Stats.  1889,  p.  371.  It 
does  not  appear  that  any  other  evidence  was 
.considered  by  the  board  or  presented  to  it 
for  consideration.  Upon  the  facts  thus  pro- 
duced before  the  board  It  determined,  and 
was  bound  to  determine,  that  it  had  Jurisdic- 
tion to  make  its  order,  so  far  as  such  Juris- 
diction depended  upon  the  number  of  qual- 
ified electors  signing  the  petition.  In  this 
proceeding  for  a  writ  of  review  the  conrt 
cannot  take  Into  consideration  any  facts  oth- 
er than  those  which  would  appear  in  a  re- 
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torn  by  the  board  of  BuperrlBon  showing 
the  Kcord  of  the  proceedings  before  It  The 
facts  being  as  above  stated,  the  return  would 
show  that  the  petition  was  signed  by  the  req- 
uisite number  of  qnallfled  electors,  and  there- 
fore the  alleged  want  of  Jurisdiction  npon  the 
ground  of  defect  in  number  of  qualified  elec- 
tors could  not  be  made  to  appear  in  this  pro- 
ceeding. 

[3]  The  only  other  contention  on  behalf  of 
plaintiff  is  that  the  notice  that  the  petition 
would  be  presented  on  September  30,  1912, 
was  not  published  for  two  weeks  prior  to 
the  meeting  of  that  date.  The  petition  here- 
in admits,  and  the  affidavit  of  publication 
shows,  that  the  notice  was  published  on  Sep- 
tember 13  and  on  September  20.  1912,  in  a 
newspaper  published  weekly  at  the  dty  of 
Redondo  in  said  county  of  Los  Angeles.  This 
was  a  sufficient  publication  for  two  weeks 
and  falfllls  the  requirements  of  the  statute. 
"It  Is  settled  in  this  state  that  a  requirement 
that  a  notice  be  published  for  a  designated 
number  of  weeks  in  some  newspaper  publish- 
ed in  the  county  is  fully  satisfied  by  a  pub- 
lication once  each  week  for  the  designated 
number  of  weeks,  in  a  daily  newspaper  pub- 
lished in  the  county."  Sherwood  t.  Wallln, 
154  Cal.  736,  90  Fac.  191.  Of  course,  the 
same  is  true  when  the  new8pai)er  is  only  of 
we^y  publication.  None  of  the  decisions 
dted  by  appellant  are  in  conflict  with  the 
rule  thus  stated. 

The  order  appealed  from  is  affirmed. 

We  eoncnr :    JAMBS,  J. ;  SHAW,  J. 


PEOPLE  T.  POWBR&    (Or.  478.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Dec.  6,  1913.    On  Behearing, 
Dec.  81, 1914.) 

1.  CBnawAi  Law  (St  419,  420*)— Bvidenob— 

HSARSAT. 

A  letter  from  a  city's  chief  of  police  to  a 
constable  of  the  township  where  the  crime  with 
which  defendant  was  charged  was  committed, 
tbowing  defendant's  bad  character,  that  be  bad 
several  aliases,  had  been  convicted  of  one 
crime,  and  charged  with  another,  etc.,  and  the 
accompanying  BiertiUon  description  of  defend- 
ant, on  unattested  record  of  said  chiefs  office, 
are  hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  973-883;  Dec.  Dig.  ff  419, 
420.*] 

2.  CannNAi.  Law  (|  890*)  —  Aduission  ov 
Evidence — ^Waivxb  of  Objxction. 

Objection  to  admission  of  a  letter  in  evi- 
dence was  not  waived^  though,  when,  after  be- 
ing admitted  over  objection,  it  was  abont  to 
be  handed  te  the  jurors,  defendant's  counsel 
stated  that  as  long  as  it  is  introduced  he  would 
insist  that  it  be  read  to  the  jury,  and  that  he 
wonld  stipulate  thereto;  he,  on  the  stipulation 
being  accepted,  again  objecting  to  the  letter  go- 
inK  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  |  2122;    Dec.  Dig.  §  899.*] 


8.  Cbiminai.  Law  (|  1186*)— AppeaI/— Habm- 
LESS  Ebrob— Aduission  ot  Bvidenox. 
The  evidence  of  guilt  being  positive,  di- 
rect, and  certain,  and  uncontradicted,  though 
defendant  was  a  voluntary  witness  in  his  own 
behalf,  to  testify  to  a  thing  not  in  dispute. 
Const  art  6,  |  4^,  requiring  an  affirmance 
notwithstanding  improper  adqiisalon  of  evi- 
dence, unless  after  an  examination  of  the  en- 
tire cause  the  court  be  of  opinion  that  the  er- 
ror resulted  in  a  miscarriage  of  justice,  ap- 
plies; the  evidence  improperly  admitted  not 
bearing  directly  on  the  commission  of  the 
crime,  but  relating  to  the  diaracter  and  repu- 
tation of  defendant 

[Ed.  Note.— For  other  cases,  see  Criminnl 
Law,  Cent  Dig.  ft  821&-3219,  8221,  3230; 
Dec.  Dig.  {  1186.*] 

Appeal  from  Superior  Court,  Contra  Costa 
County;  J.  E.  Barl>er,  Judge. 

George  Powers  was  convicted,  denied  a 
new  trial,  and  appeals.   Affirmed. 

Everett  B.  Taylor  and  B.  Li  Boyer,  both  of 
Martinez,  tor  appellant  U.  S.  Webb,  Atty. 
Gen.,  for  the  People. 

RICHARDS,  J.  This  is  an  appeal  from  a 
Judgment  of  conviction  of  the  defendant  npon 
a  charge  of  robbery  and  from  an  order  deny- 
ing his  motion  tor  a  new  triaL  The  principal 
points  urged  by  the  appellant  upon  this  ap- 
peal turn  upon  the  admission  in  evidence  ot 
certain  documentary  matter  wtiich  seriously 
reflected  upon  the  character  and  standing  of 
the  defendant  before  the  Jury,  and  with  re- 
spect to  which  it  is  claimed  that  the  district 
attorney  was  guilty  of  gross,  persistent,  and 
prejudicial  misconduct  both  in  his  insistence 
upon  the  admission  of  this  objectionable  mat- 
ter, and  in  his  subsequent  comment  upon  its 
efTect  before  the  Jury.  The  record  shows 
that,  shortly  after  the  robbery  was  commit- 
ted and  reported  to  him,  one  J.  J.  Fox,  a  con- 
stable of  the  township  where  the  scene  of 
the  crime  was  laid,  sent  out  certain  notices  and 
circulars  containing  a  statement  of  the  com- 
mission of  the  robbery  and  a  description  of  the 
suspected  offender ;  and  that  in  response  there- 
to he  received  from  the  chief  of  police  of 
Los  Angeles  a  mailed  envelope  purporting  on 
its  outside  to  have  come  from  the  office  of 
that  official,  and  Inclosing  a  picture  and  Ber- 
tlU<m  description  of  the  defendant,  and  also 
a  letter  from  said  chief  of  police,  which  was 
as  follows:  "Constable  J.  J.  Fox,  Crockett, 
CaL  Dear  Sir:  I  am  in  receipt  of  your  let- 
ter of  the  30th  ult,  inclosing  your  drcnlar 
describing  Gieorge  Powers,  whom  yon  want 
for  felony;  and  I  am  sending  you  herewith 
copy  of  our  picture  and  Bertillon  description 
of  him.  He  is  known  to  us  as  George  B.  Pow- 
ers, alias  George  James  Howard,  alias  George 
Welch,  alias  John  White,  alias  John  Kelly, 
and  is  liable  to  use  any  name.  He  was  ar- 
rested in  this  dty  on  June  23, 1905,  on  charge 
of  highway  robbery;  on  August  10th  was 
tried,  but  the  Jury  disagreed,  and  the  district 
attorney  dismissed  the  case.  In  November, 
1909,  he  was  received  at  San  Qu«atin  from 
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Alameda  county  for  three  years  for  grand 
larceny.  His  San  Quentln  number  is  23,037 ; 
discharged  March  18, 1912.  This  man  Is  well 
known  to  the  officers  of  my  department,  and 
I  think  we  will  undoubtedly  get  him  for  you 
If  he  returns  to  this  city.  Very  truly  yours, 
C  E.  Sebastian,  Chief  of  Police."  The  BertU- 
lon  description  accompanying  this  letter  was 
as  follows:  "Institution:  City  Prison,  Los 
Angeles,  Cal.  Bureau  of  Identiflcation,  De- 
partment of  Police,  Detective  service.  Name: 
Oeorge  G.  Powers;  registered  number,  3412; 
color,  white;  alias  George  James  Howard, 
George  Welch,  John  White,  John  Kelly;  ar- 
rested June  23, 1905;  residence ;  occu- 
pation, bricklayer;  descent,  American ;  crime, 

robbery.    Held P.  C  number ; 

officer.  Smith,  Benedict  and  Murphy.     Bail 

Sentenced  .    August  10,  1909, 

jury  disagrees.  Previous  numbers  as  George 
Welch,  rec'd.  Nov.  '09,  from  Alameda  Co. 
three  years,  S.  Q.,  23,937  for  G.  L.  Dis.  March 
18,  1912.  Marks,  scars  and  moles:  1st  Dag- 
ger piercing  the  flesh  left  lower  arm  ezt, 
Pansy  and  leaf  on  left  lower  arm.  2nd. 
Clasped  hands,  double  heart,  red  flower  and 
wreath  right  arm.  3rd.  Small  scar  1  m.  1 
up.  rib." 

[1]  Counsel  for  the  people  insisted,  over 
repeated  objections  on  the  part  of  the  de- 
fendant, in  introducing  in  evidence  this  en- 
velope and  its  inclosures.  The  reporter's 
transcript  of  the  trial  shows  that  no  tangible 
explanation  or  sufficient  reason  was  given  at 
the  time  why  evidence  of  this  highly  objec- 
tionable and  purely  hearsay  Character  should 
be  submitted  to  the  jury.  Its  import  was  to 
show  that  the  defendant  was  a  man  of  bad 
character ;  that  he  had  several  aliases ;  that 
he  had  been  convicted  of  grand  larceny  and 
had  served  a  term  in  the  state  prison ;  that 
he  bad  previously  been  arrested  in  Los  An- 
geles upon  a  charge  of  highway  robbery,  up- 
on his  trial  for  which  the  jury  had  disagreed ; 
and  that  he  was  well  known  to  the  i>oIlce  of 
that  city,  who  had  his  criminal  record,  photo- 
graph and  BertlUon  description.  Had  the 
diief  of  police  of  Los  Angeles  been  called  as 
a  witness  to  testify  to  any  of  these  things  it 
Is  perfectly  apparent  that  he  could  not  have 
been  legally  heard  to  do  so  over  the  defend- 
ant's objections;  and,  this  being  so,  why  his 
letter  or  an  unattested  record  of  his  office 
should  be  deemed  admissible  passes  compre- 
hension. 

[2]  The  Attorney  General  in  his  brief  upon 
this  appeal  does  not  even  attempt  to  offer 
any  justification  of  the  action  of  the  district 
attorney  in  offering  and  procuring  the  ad- 
mission in  evidence  of  the  envelope  or  its 
inclosures  in  the  first  place;  but  contends 
that  after  the  admission  of  this  objectionable 
matter  in  evidence  the  defendant  expressly 
waived  his  objection  to  it  The  state  of  the 
record  on  this  point  shows  that  after  defend- 
ant's counsel  had  repeatedly  but  vainly  ob- 
jected to  the  offer  in  evidence  of  the  envelope 
and  its  inclosures,  and  when,  after  being  ad- 


mitted over  such  objection,  they  were  abont 
to  be  Iianded  to  the  jurors  for  their  inspec- 
tion, the  following  colloquy  occurred:  "Mr. 
Taylor  (defendant's  counsel):  We  will  insist 
that  as  long  as  the  matter  is  introduced  in 
evidence  that  it  be  read  to  the  jury,  and  we 
will  stipulate  that  it  may  be  read  in  evidence. 
Mr.  Ormsby  (district  attorney):  I  will  accept 
the  stipulation  of  counsel,  and  read  them. 
The  communication  or  letter  reads  as  fol- 
lows: Mr.  Taylor:  We  are  going  to  object 
to  it  if  it  is  allowed  to  go  in  evidence  on  the 
ground  that  it  forces  the  defendant  to  be  a 
witness  against  himself.  The  Court:  The  ob- 
jection is  overruled."  The  letter  and  descrip- 
tion were  then  read,  whereupon  defendant's 
counsel  again  renewed  his  objections  to  both, 
stating  and  arguing  the  same  at  length,  and 
assigning  the  remarks  of  the  district  attor- 
ney and  the  introduction  of  the  matter  in 
evidence  as  prejudicial  error. 

It  would  seem  quite  plain  from  this  state 
of  the  record  that  the  only  extent  to  which 
counsel  for  the  defendant  Intended  his  stip- 
ulation to  go  was  that  of  agreeing  tliat  the 
obnoxious  matter  should  be  read  to  the  Jury 
instead  of  being  handed  to  them  to  ins^>ect 
and  read,  and  that  he  must  have  been  so  un- 
derstood by  counsel  for  the  t>rosecution  and 
the  court  at  the  time  in  view  of  Ills  later  objec- 
tions and  the  rulings  thereon.  The  record  fur- 
ther shows  that  at  the  dose  of  the  people's 
case  the  defendant  took  the  witness  stand, 
and  was  asked  by  his  counsel  on  direct  exam- 
ination these  two  questions:  "Q.  Were  you 
ever  convicted  of  a  felony?  A,  Yes,  sir.  Q. 
When  did  you  get  out  of  San  Quentln?  A. 
March  18,  1912."  The  record  further  disclos- 
es that  in  the  information  In  the  case  the  de- 
fendant, in  addition'  to  being  charged  with 
robbery,  was  also  charged  with  this  prior 
conviction  of  felony,  and  that  he  had  upon 
his  plea  admitted  the  charge  of  prior  convic- 
tion. 

[3]  This  being  the  state  of  the  record  upon 
the  entire  matter,  it  would  seem  that  what- 
ever error  the  court  may  have  committed  in 
the  admission  of  incompetent  evidence  as  to 
the  prior  conviction  of  the  defendant  was 
cured  by  his  own  affirmative  testimony ;  and 
even  If  not  so  cured  would  not,  in  view  of  the 
defendant's  plea,  constitute  such  prejudicial 
error  as  to  warrant  a  reversal  of  the  case. 
But  this  reasoning  cannot  be  held  to  apply 
to  the  other  portion  of  the  letter  and  inclo- 
sure  from  the  chief  of  police  of  Los  Angeles 
detailing  the  defendant's  arrest  and  trial 
upon  another  charge  of  robbery.  In  whidi  the 
jury  disagreed.  The  error  of  the  admission 
of  tliis  sort  of  incompetent  evidence  against 
a  defendant  in  this  or  any  case  must  be  held 
to  be  a  highly  prejudicial  violation  of  an  es- 
sential and  long-established  rule  of  criminal 
evidence  intended  to  safeguard  the  character 
and  rights  of  a  defendant  on  trial  for  a  par- 
ticular crime..  It  is  to  be  noted,  however, 
that  the  incompetent  evidence  thus  admitted 
had  no  direct  bearing  or  effect  upon  the  af- 
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firmatlve  evidence  of  the  prosecuOon  with  re- 
spect to  the  details  of  the  crime.  But  it  is 
such  an  error  as  would,  In  every  case  of  its 
occurrence,  constrain  the  appellate  court  to 
set  aside  the  Jadgment  and  grant  a  new  trial 
were  it  not  for  the  counter  compulsion  of 
section  4%  of  article  6  of  the  Constitution, 
which  requires  that  "no  Judgment  shall  be  set 
aside  or  new  trial  granted  in  any  criminal 
case  on  the  ground  of  misdirection  of  the 
jury,  or  the  improper  admission  or  rejection 
of  evidence,  or  for  error  as  to  any  matter  of 
pleading  or  procedure,  unless,  after  an  ex- 
amination of  the  entire  cause  including  the 
evidence,  the  court  shall  be  of  the  opinion 
that  the  error  complained  of  has  resulted  in 
a  miscarriage  of  Justice." 

The  examination  of  the  entire  cause  includ- 
ing  the    evidence,    which    the   Cionstltntion 
thus  compels  in  this  case,  shows  that  the  de- 
fendant George  Powers,  alias  George  Welch, 
was  proceeded  against  upon  an  information 
wherein  he  was  charged  with  the  crime  of 
robbery,  alleged  to  have  consisted  in  the  vio- 
lent, forcible,  and  felonious  taking  from  one 
Robert  McCasslin  of  the  sum  of  $66.    The 
information  also  charged  a  conviction  of  a 
previous  felony  of  like  character.    The  de- 
fendant pleaded  not  guilty  to  the  direct  of 
fense  charged,  but  admitted  his  conviction 
of  the  former   crime.    Upon   the   trial    the 
said  Robert  McCasslin  testified:  That  he  was 
a  messman  on  an  oil  steamer  lying  at  the  oil 
dock  near  Port  Costa  on  the  2d  day  of  April, 
1912.    Ttiat  he  left  the  ship  about  20  minutes 
past  10  o'clock  on  the  night  of  that  day  and 
walked  along  the  track  to  Crockett    That  he 
went  to  the  Arcade  saloon,  arriving  about 
half  past  11,  where  he  had  one  drink,  and 
after  remaining  there  a  few  moments  went 
to  the  "Idle  Hour"  saloon  near  by,  where  he 
bad  four  more  drinks  and  where  he  remained 
until  the  closing  time  at  12  o'clock,  when  he 
went  outside  and  stood  in  front  of  the  saloon 
talking  to  two  acquaintances  named  Phillips 
and  Ford.    While  standing  there  the  defend- 
ant, whom  be  had  known  several  years  before 
under  the  name  of  Howard,  but  who  while 
In  the  saloon  had  been  presented  to  him  nu- 
der  the  name  of  Kelly,  came  up  and  asked 
for  some  money  to  get  something  to  eat  and 
a  place  to  sleep,  and  that  McCasslin  took  out 
the  sack  which  held  his  money  and  gave  him 
$2.    McCasslin  then  announced  his  intention 
to  go  bade  to  his  ship,  when  Kelly  "offered 
to  walk  a  ways  with  him"  on  account  of  it  be- 
taig  a  lonely  place.    Accepting  his  offer,  they 
proceeded  down  the  track  for  some  distance, 
when  "Kelly  suddenly  threw  his  arm  around 
his  neck  and  struck  him  in  the  face;    and 
when  he  cried  out  threatened  to  kill  him, 
and  thrust  a  gag  in  his  mouth  and  threw  him 
violently  down  on  the  track,  and  struck  his 
face  against  the  rail,  and  then  thrust  his 
hand  into  his  pocket  and  took  his  money. 
That  McCasslin  became  unconscious  and  re- 
mained so  for  some  time,  during  which  his 
assailant  disappeared.    Upon  recovering  con- 


sciousness McCasslin  went  to  the  Port  Costa 
depot,  and  told  that  he  had  been  held  up  and 
robbed  by  a  man  named  Kelly,  whom  he  then 
described,  and  from  which  description  the  de- 
fendant was  later  arrested.  The  witness  pos- 
itively identified  the  defendant  as  the  man 
whom  he  had  formerly  known  under  the  name 
of  Howard,  and  who  had  been  presented  to 
him  on  the  night  of  the  robbery  under  the 
name  of  KeUy ;  and  also  positively  identified 
him  as  his  assailant  The  other  persons  who 
were  with  McCasslin  in  front  of  the  "Idle 
Hour"  saloon  also  testified  to  the  defendant's 
presence  there  and  that  he  was  the  last  person 
seen  in  company  with  McCasslin  only  a  short 
whUe  before  the  robbery.  The  defendant 
was  also  shown  to  have  disappeared  from 
Crockett  immediately  after  the  date  of  the 
crime.  The  testimony  of  the  witnesses  for 
the  people  was  not  only  unshaken  upon  cross- 
examination,  but  was  uncontradicted  by  any 
evidence  adduced  on  the  part  of  the  defend- 
ant The  only  witness  in  fact  for  the  de- 
fendant was  himself ;  and  the  only  questions 
asked  of  him  by  his  counsel  were  the  two 
above  set  forth.  The  district  attorney  under- 
took to  question  him  as  to  his  whereabouts 
on  the  nli^t  of  the  crime,  but  was  not  per- 
mitted to  pursue  the  inquiry.  The  defendant 
was  not  asked  to  either  affirm  or  deny  the 
commission  of  the  crime,  although  he  was  a 
voluntary  witness  In  his  own  behalf. 

The  Jury  brought  in  a  verdict  of  conviction 
of  the  defendant  of  robbery,  and  the  Judg- 
ment and  order  denying  a  new  trial  followed 
In  due  course. 

From  the  foregoing  examination  of  the  en- 
tire cause,  including  the  evidence,  this  court 
is  entirely  satisfied  that  there  has  been  no  mis- 
carriage of  justice  in  this  case.  It  is  true 
that  the  error  complained  of  was  gross ;  and 
In  a  case  wherein  the  evidence  of  guilt  was 
less  positive,  direct,  and  certain,  or  was  con- 
tradicted by  that  of  the  defendant  himself, 
would  doubtiess  work  a  reversal  of  the  Judg- 
ment The  provision  of  the  Constitution, 
while  it  constrains  this  court  to  affirm  the 
Judgment  and  order  denying  a  new  trial  In 
this  case,  is  not  to  be  taken  as  Justifying  or 
in  any  wise  encouraging  the  commission  by 
trial  courts  and  prosecuting  officers  of  er- 
rors of  this  character  In  their  effort  however 
laudable,  to  convict  persons  whom  they  be- 
lieve to  be  Justly  accused  of  crime. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J. 

On  Rehearing. 
PER'  CURIAM.  A  careful  re-examlnation 
of  the  record  In  the  light  of  the  petition  for 
rehearing  herein  assures  us  that  the  state- 
ment in  our  opinion  of  the  uncontradicted 
facts  showing  the  guilt  of  the  defendant  is 
a  fair  and  sufficiently  full  resume  of  the  ev- 
idence;  and  also  that  in  the  application  of 
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the  provisions  of  section  41^  of  article  6  of 
the  Con&tltntion  thereto  the  opinion  of  the 
court  is  in  entire  accord  with  its  views  ex- 
pressed in  the  case  of  People  v.  Lawlor,  131 
Pac.  63,  and  is  not  out  of  alignment  with  the 
views  expressed  by  Mr.  Justice  SIoss  in  the 
case  of  People  v.  O'Bryan,  130  Pac.  1042. 

In  the  decision  of  the  case  at  bar  we  are 
not  to  be  understood  as  holding  that,  in  or- 
der to  have  procured  a  reversal  of  the  case 
for  the  error  complained  of,  the  defendant 
would  have  been  compelled  to  take  the  wit- 
ness stand  at  the  trial.  The  law  permits  no 
such  compulsion ;  and  this  case  is  not  to  be 
taken  as  pointing  to  the  conclusion  that  iu 
cases  where  the  erroneously  admitted  evi- 
dence bears  directly  upon  the  commission  of 
the  specific  crime,  the  defendant  must  be  a 
witness  in  his  own  behalf  in  order  to  procure 
a  reversal  of  the  case.  Each  cause  involving 
the  application  of  section  4%  of  article  6  of 
the  Constitution  must  be  adjudged  by  its  own 
facts.  In  the  case  at  bar  the  incompetent 
matter  admitted  in  evidence  had  no  relation 
to  the  immediate  proofs  of  the  defendant's 
crime.  Had  he  taken  the  witness  stand  to 
deny  the  commission  of  the  crime,  they  would 
have  weighed  against  him  as  a  witness ;  and 
for  that  reason,  as  well  as  for  the  reason 
that  his .  denial  of  the  commission  of  the 
crime  would  have  so  changed  the  face  of  the 
record  as  to  leave  the  proofs  against  him 
no  longer  undisputed,  he  would  have  been 
entitled  to  a  retrial  of  his  case.  The  defend- 
ant was  under  no  compulsion  to  become  a 
witness  In  this  case.  He  did  so  voluntarily, 
but  only  to  testify  to  a  fact  not  in  dispute 
and  no  longer  material  to  the  issue.  Being 
a  voluntary  witness  in  his  own  behalf,  be  saw 
fit  to  say  nothing  in  contradiction  of  the  oth- 
erwise undisputed  evidence  tendered  on  be- 
half of  the  people;  and  he  cannot  now  be 
heard  to  complaint  that  the  uncontradicted 
and  conclusive  proofs  of  the  prosecution  com- 
pel the  application  of  the  constitutional  pro- 
vision to  his  case. 

The  petition  for  a  rehearing  is  denied. 


TRIMBLE)  V.  HELLER.     (Ov.  1130.) 

(District  Court  of  Appeal,  Third  District.  Cal- 
ifornia.   Dec.  4,  1913.    RehearinK  Denied 
by  Supreme  Court  Feb.  2,  1914.) 

1,  Watebs  and  Water  Cotjbses  (J  143*)— Ib- 
BiGATioN— Right  to  Watkb— Pbiobitt  of 
Use— Size  of  Ditch. 

While  priority  in  the  use  of  waters  for 
irrigation  and  the  capacity  of  the  ditch  are  fac- 
tors in  determining  the  intention  of  the  part? 
in  making  the  appropriation,  they  are  not  con- 
clusive as  to  the  extent  of  his  tight ;  the  test 
being  the  amount  of  water  actually  used  by 
him  for  a  beneficial  purpose  as  provided  by  Civ- 
il Code,  t  1411. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
.Water  Courses,  Cent.  Dig.  {  152;  Dec.  Dig.  § 
148.»J 


2.  Watebs  and  Wateb  Coubses  (J  143*)— Ap- 
pbopkiation— Extent  ov  Right. 

An  appropriator's  right  to  water  for  Irriga* 
tlon  is  measured  by  what  he  in  fact  oaes  for  a 
beneficial  purpose,  and  not  what  he  might  have 
used,  though,  if  the  capacity  of  his  ditch  is 
greater  than  is  necessary  to  irrigate  the  ai>- 
propriator's  land,  he  is  not  confined  to  the 
amount  of  water  first  used,  but  is  entitled  to 
such  further  amount  within  the  capaci^  of  the 
ditch  as  will  be  required  for  future  Improve- 
ment of  his  land,  provided  the  right  is  other- 
wise taken  up,  and  has  not  been  lost  by  non- 
user  for  a  long  period  of  time  and  the  appro- 
priation of  water  in  the  meantime  by  another 
appropriator. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  162;    Dec.  Dig.  i 

3.  Waters  and  Wateb  CotmsEs  (§  143*) — Ib- 
bigation- Appbopbiation. 

The  acts  and  conduct  of  a  first  appropria- 
tor at  the  time  of  his  appropriation,  his  ob- 
ject in  making  the  appropriation,  the  quantity 
of  land  capable  of  Imgabon,  the  necessity  for 
irrigation,  together  with  his  actual  appropria- 
tion and  use,  must  be  considered  in  determin- 
ing the.  extent  of  his  appropriation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  152;  Dec.  Di«.  { 
143.*] 

4.  Watebs  and  Wateb  CotnsES  <{  162*)— Ap- 
pbopeiation—EJxtent— Evidence. 

In  an  action  to  determine  water  rights,  ev- 
idence held  to  require  a  finding  that  defendant, 
either  by  the  acts  of  his  predecessors  in  inter- 
est or  by  his  own  acts,  never  acquired  a  right 
to  a  greater  quantity  of  the  waters  of  a  creek 
than  one-half  thereof,  though  his  ditch  was 
capable  of  carrying  a  larger  appropriation  of 
the  waters. 

_[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  U  166.  157;  Dec 
Dig.  i  152.*]  •««"-. 

5.  Watebs  and  Wateb  CorBSES  (S  163*) — 
Right  to  Wateb— Deeds— Co  nbtbuction. 

Where  a  right  to  the  waters  of  a  stream 
for  irrigation  was  appurtenant  to  certain  land, 
such  right  passed  by  implication  witit  a  convey- 
ance of  the  land,  without  reference  to  whether 
the  deed  conveyed  the  appurtenances  in  terms. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |{  158-160;  Dec. 
Dig.  {  153.*] 

6.  Watiebs  and  Wateb  Coxtbsks  (i  158*) — 
Pbioritt  op  Rights— Convbtance. 

Where  plaintiff's  right  to  one-half  the  flow 
of  a  creek  for  irrigation  had  attached  prior  to 
a  conveyance  of  land  to  defendant  a  recital 
in  defendant's  deed  purporting  to  convey  to 
him  144  miner's  inches  of  the  same  creek  did 
not  entitle  defendant  to  that  quantity  of  water, 
which  was  more  than  the  appropriation  of  his 
grantor. 

[E2d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  {{  15&-160;  Dec. 
Dig.  i  163.*] 

7.  Watebs  and  Wateb  Coubbbs  (|  143*) — 
Appbopbiation  —  Notice  —  Posting  —  Ef- 
fbot. 

That  defendant's  predecessor  in  title  post- 
ed a  notice  of  his  claim  to  144  miner's  inches 
of  water  at  the  head  of  hia  ditch,  which  exceed- 
ed the  amount  of  his  appropriation,  did  not  af- 
fect the  rights  of  another  appropriator,  since 
the  right  of  defendant's  predecessor  was  not 
measured  by  the  extent  of  his  appropriations 
as  stated  in  the  notice,  or  by  the  actual  diver- 
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sion,   but  by  the  extent  of  his   application  of 
the  watera  to  naefnl  and  beneficial  purposes. 
_JEd.  Note. — Fop  other  casea,  see  Waters  and 
Water  Ckjorsea,  Cent  Dig.  §  162;    Dec.  Dig.  I 
143.*] 

8.  Watebs  and  Wateb  Courses   ({  152*)— 

Division  of  Wateb— Decbek. 

Where,  in  a  suit  to  determine  water  rights, 
it  api)eared  that  plaintiff  and  defendant  were 
each  entitled  to  one-half  of  the  waters  of  a 
creek,  and  there  was  no  other  adverse  claimant, 
a  decree  awarding  to  each  one-half  of  the  flow 
of  the  stream  was  not  objectionable  for  failure 
to  specify  the  exact  amount  of  water  to  which 
each  was  en  tided  in  miner's  inchea 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f§  156,  157;  Dec. 
Wg.  S  162,*] 

Appeal  from  Superior  Court,  Trinity  Coun- 
ty; James  W.  Bartlett,  Judge. 

Action  by  Mertie  C.  Trimble  against  S.  W. 
Heller.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

D.  J.  Hall,  of  Richmond,  Geo.  W.  Bush,  of 
San  Francisco,  C.  WiUiam  White,  of  Weaver- 
ville,  and  Scrivner  &  Montgomery,  of  San 
Francisco,  for  appellant.  H.  R.  Given  and 
John  S.  Reid,  both  of  Wearervllle,  tor  re- 
spondent 

CHIPMAN,  P.  J.  This  is  an  action  to  de- 
termine the  conflicting  claims  of  plaintiff 
and  defendant  to  the  waters  of  a  certain 
creek  known  as  Sam's  creek  or  Kerlln  creek, 
in  Trinity  county.  It  appears  that  this  creek 
carries  at  flood  season  Quite  a  large  quantity 
of  water,  more  than  either  party  ever  used 
or  had  use  for;  but  the  quantity  rapidly 
diminishes,  after  the  rainy  season  is  passed, 
U)  a  flow,  during  the  months  of  August  and 
September,  of  not  to  exceed  30  miner's  inches. 
Both  parties  are  owners  of  ranches,  to  which 
water  from  this  credc  was  conveyed  by  ditch- 
es constructed  by  their  predecessors  in  es- 
tate more  than  20  years  prior  to  the  com- 
mencement of  this  action.  The  ditdi  leading 
to  plaintiff's  land,  or  the  Trimble  ranch,  is 
known  as  the  Trimble  ditch,  and  that  lead- 
ing to  defendant's  land,  or  the  Kerlin  ranch, 
as  the  Kerlln  ditch.  There  is  some  conflict 
as  to  the  carrying  capacity  of  these  ditches; 
bot  there  was  evidence  that  the  Trimble  ditch 
would  convey  about  100  miner's  inches  of 
water,  and  defendant's  ditch  about  144  min- 
er's indies.  The  evidence  was  that  defend- 
ant's ditch  was  flrst  in  time. 

Plaintiff  claims  a  right  to  100  miner's  inch- 
es of  the  waters  of  said  creek  for  irrigating 
and  domestic  purposes,  and  alleges  such  use 
thereof  for  over  20  years;  she  alleges  the 
destruction  by  defendant  of  her  dam  erected 
on  said  creek  at  the  head  of  her  ditch,  where- 
by she  was  damaged  $500,  and  was  deprived 
of  the  use  of  said  waters,  and  prays  for  an 
Injnnctlon  to  restrain  defendant  from  inter- 
fering therewith. 

Defendant  denied  plaintiff's  right  as  to  the 
waters  of  .said  creek,  admitted  destroying  the 
dam  of  the  Trimble  ditch,  and,  by  cro8»«om- 


plaint,  alleged  the  ownership  as  a  flrst  right 
to  the  waters  of  said  creek  to  the  extent  of 
144  miner's  Inches  for  irrigating  and  domes- 
tic purposes.  By  an  amendment  to  her  com- 
plaint plaintiff  alleged  that  the  said  creek 
affords  sufficient  water,  if  properly  conserved 
and  used,  to  irrigate  both  the  Trimble  and 
Kerlin  places,  and  this  is  denied  by  defend- 
ant No  question  of  riparian  rights  arises. 
Plaintiff's  dam,  at  the  head  of  the  Trimble 
ditch,  Is  200  or  300  yards  above  the  dam  at 
the  head  of  defendant's  ditch. 

Findings  numbered  1,  2,  4,  6,  6,  7,  8,  9,  11, 
17,  18,  19,  and  20  are  challenged  as  unsup- 
ported by  the  evidence.-  The  facts  found  and 
challenged  may  be  thus  summarized:  That 
plaintiff  is  the  owner  of  the  so-called  Trimble 
ditch,  conveying  water  to  plalntiCTs  premises, 
and  also  appurtenant  to  said  ditch,  one-half 
of  the  water  flowing  in  said  Sam's  cre^  at 
the  point  where  the  dam  of  the  Trimble  ditch 
is  situated,  to  the  extent  of  not  exceeding  100 
miner's  inches  of  water  (1);  that  plaintiff 
and  her  predecessors  have  been  the  owners  of 
said  ditch  and  water,  except  when  Interfered 
with  by  defendant  as  herein  specified,  for 
more  than  20  years  last  past  (2) ;  that  said 
ditch  and  water  as  spedfled  in  finding  1  are 
appurtenant  to  said  Trimble  ranch,  and  have 
so  been  for  the  past  20  years,  and,  except  as 
already  stated,  have  been  used  for  irrigation, 
household,  domestic,  and  other  beneficial  pur- 
poses (4);  that  about  August  23,  1908,  and 
divers  times  since,  defendant  wrongfully  de- 
stroyed plalntUTs  dam,  and  diverted  said  wa- 
ter from  plaintiff's  said  ditch  (5) ;  by  reason 
whereof  plaintiff  has  been  unable  to  obtain 
water  for  household  purposes,  or  to  irrigate 
her  said  ranch  as  she  was  accustomed  to  do, 
and  her  crops  thereon  have  dried  up  and  been 
lost  (6) ;  said  loss  was  of  the  third  crop  of  each 
of  the  3  years  immediately  preceding  the 
commencement  of  the  action,  of  the  value  of 
$150  (7):  and  defendant  threatens  to  con- 
tinue to'  so  divert  the  said  water  (8) ;  and 
such  act  will,  if  continued,  cause  plaintiff 
Irreparable  injury  to  her  estate  (9) ;  and  the 
use  of  said  water  by  plaintiff  and  her  pred- 
ecessors has  not  been  subject  to  defendant's 
flrst  right  to  144  inches  of  said  waters,  or 
any  thereof  (11) ;  that  plaintiff  claims  an 
interest  in  and  right  to  said  waters  of  said 
creek  adversely  to  defendant,  and  the  same 
Is  not  without  right,  but  Is  an  estate  and  In- 
terest as  specified  in  finding  1  (17) ;  that  plain- 
tiff is  now,  and  for  more  than  20  years  last 
past  she  has  been,  through  her  predecessors 
in  interest,  the  owner  of  the  right  to  the  wa- 
ters of  said  creek  as  spedfled  in  finding  1, 
which  said  waters  were  at  all  times  during 
said  period  conveyed  through  said  ditch  to 
plaintiff's  said  ranch,  and  used  thereon  for 
benefldal  purposes,  except  when  Interfered 
with  by  defendant  as  hereinbefore  set  forth 
(18) ;  that  during  said  last-named  period 
plaintiff  has,  by  her  grantors  and  predeces- 
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sors,  claimed,  used,  and  possessed  said  wa- 
ter right  set  forth  in  finding  1,  and  during 
said  period  said  right  and  said  ditch  have 
been  appurtenant  to  said  ranch,  and  said  wa- 
ters have  been  used  thereon  all  said  time,  ex- 
cept when  diverted  by  defendant  as  hereinbe- 
fore found,  and  such  use  has  been  adverse  to 
the  right  of  defendant  and  his  predecessors 
in  interest  (19) ;  and  open,  notorious,  exclu- 
sive, and  adversely  to  defendant  and  aU  oth- 
er persons  (20).  The  foregoing  findings  re- 
late to  plaintiff's  rights  and  Interests. 

As  to  defendant's  rights,  the  court  found: 
That  defendant  has  not  been  and  is  not  now 
the  owner  of  the  first  right  to  said  waters 
to  the  extent  of  144  inches,  but  for  the  past 
30  years  he  and  his  predecessors  in  inter- 
est have  been  and  he  now  is  the  owner  of 
one-half  of  the  waters  flowing  in  said  creek 
at  the  point  where  the  said  Trimble  dam  ha 
situated  and  any  waters  coming  into  said 
creek  between  said  Trimble  dam  and  defend- 
ant's dam  to  the  extent  of  144  Inches  measur- 
ed under  a  4-inch  pressure  (10) ;  that  the 
right  found  in  finding  10  is  the  only  right  de- 
fendant now  has  or  his  predecessors  ever  had 
to  the  waters  of  said  creek  (12);  and  de- 
fendant and  his  predecessors  have  not  used, 
and  defendant  is  not  now  using,  said  waters 
for  any  beneficial  purpose,  openly,  notorious- 
ly, "exclusively,  or  adversely  to  plaintiff's 
right,  and  defendant's  and  his  grantors'  use 
has  been  only  of  that  portion  of  said  waters 
as  in  finding  10  set  forth  (16). 

Finding  21  is  as  follows:  "That  there  is 
sufilcient  water  in  Sam's  creek  (also  known 
as  Kerlln  creek)  during  the  irrigating  season 
of  each  year  to  supply  both  the  plaintifT  and 
defendant  with  sufficient  water  each  for  Ir- 
rigating, domestic,  and  other  useful  and  ben- 
eficial purposes,  provided  the  same  be  proper- 
ly conserved." 

As  conclusions  of  law,  the  court  found: 
That  plaintiff  is  the  owner  of  the  ditch  men- 
tioned in  finding  1  and  "of  one-half  of  the 
waters  flowing  in  Sam's  creek,  mentioned 
in  finding  No.  1,  at  the  point  thereon  where 
the  dam  of  the  said  Trimble  ditch  is  situ- 
ated, to  an  extent  not  exceeding  100  Inches 
measured  under  a  4-lnch  pressure,"  and  that 
said  ditch  and  right  to  the  waters  of  said 
creek  are  appurtenant  to  said  Trimble  ranch. 
"Defendant  Is  the  owner  of  one-half  of  the 
waters  flowing  in  said  Sam's  creek  at  the 
point  thereon  where  the  dam  of  said  Trimble 
ditch  is  situated,  and  any  additional  waters 
coming  into  said  stream  between  the  said 
Trimble  dam  and  the  defendant's  dam,  to 
an  extent  not  exceeding  144  inches  measur- 
ed under  a  4-inch  pressure."  The  following 
direction  is  also  given:  "That  plaintiff  shall 
provide  and  install  at  the  point  on  Sam's 
creek  where  the  said  Trimble  ditch  Is  situ- 
ated such  proper  and  necessary  appliances 
as  will  divert  from  said  Sam's  creek  at  that 
point  one  half  of  the  waters  flowing  in  said 
creek  at  that  place,  to  an  extent  not  ex- 
ceeding 100  inches  measured  under  a  4-lnch 


pressure,  and  permit  the  other  half  of  tlie 
water  of  said  creek  at  that  point  to  flow 
down  the  said  creek,  In  order  that  it  may 
reach  the  dam  of  defendant  at  the  head  of 
the  Kerlln  ditch."  It  is  also  found  as  con- 
clusion of  law  that  plaintiff  is  entitled  to 
recover  damages  in  the  sum  of  $150  and  costs 
of  suit,  and  is  entitled  to  an  injunction  per- 
petually enjoining  defendant  from  diverting 
from  said  Sam's  creek,  at  the  point  desig- 
nated, "more  than  one-half  of  the  waters 
flowing  in  said  Sam's  creek  at  said  point, 
and  from  in  any  way  Interfering  with  the 
said  Trimble  ditch  and  plaintUTs  right  to 
the  waters  of  Sam's  creek  as  specified  in  find- 
ing No.  1  and  her  use  thereof."  Judgment 
was  accordingly  entered  In  favor  of  plalntUF. 
Defendant  appeals  from  the  judgment,  and 
brings  the  record  here  under  the  altematiTe 
method. 

It  would  greatly  and  unnecessarily  prolong 
this  opinion  to  quote  the  evidence.  There 
Is  considerable  conflict  upon  some  phases  of 
the  case ;  but  a  careful  reading  of  the  record 
satisfies  us  that  the  following  statement  of 
the  learned  trial  judge,  taken  from  his  writ- 
ten opinion  certified  up  to  us,  is  fully  justi- 
fied.   We  Quote: 

"The  evidence  shows  that  the  Trimble 
ditch  was  constructed  In  1883  by  the  prede- 
cessors in  interest  of  the  plaintiff,  and  that 
thereafter  during  every  year  until  1008  the 
waters  from  Sam's  creek  were  diverted 
through  it  upon  the  Trimble  place,  and  there 
used  for  domestic  and  irrigating  purposes; 
that  the  Kerlln  dlteh  was  constructed  prior 
to  the  Trimble  ditch,  and  used  each  year 
thereafter  in  conducting  water  for  irrigating 
and  domestic  purposes  to  and  upon  the  Ker- 
lln place;  that  in  the  spring  of  each  year  a 
dam  was  placed  in  Sam's  creek  at  the  head 
of  the  Trimble  ditch  to  divert  the  water 
into  the  Trimble  ditch ;  and  that  untU  1904 
the  waters  of  Sam's  creek  were  diverted 
into  the  Kerlln  ditch  by  means  of  a  head 
box  placed  In  the  spring  of  each  year  at 
the  bead  of  the  ditch,  and  connecting  It 
with  the  stream. 

"At  the  commencement  of  the  year  1904 
both  the  Trimble  and  Kerlln  places  were  be- 
ing cultivated  to  about  the  same  extent, 
from  6  to  8  acres  at  each  place;  the  crops 
raised  beiug  of  similar  character,  save  for 
alfalfa,  of  which  there  was  more  in  cultiva- 
tion on  the  Trimble  place  than  on  the  Kerlln 
place  at  that  time.  None  of  the  parties  who 
at  tills  time  owned  or  occupied  the  places 
had  ever  had  any  trouble  over  the  waters 
of  Sam's  creek,  and  both  had  had,  not- 
withstanding some  crude  and  wasteful  meth- 
ods of  appropriation  and  use,  as  disclosed 
by  the  evidence,  an  ample  sufficiency  of  wa- 
ter for  Irrigation  and  domestic  purposes 
upon  both  places. 

"In  the  spring  of  1904  one  B.  F.  Russell 
became  the  purchaser  of  the  defendant's 
premises,  then  commonly  known  as  the  Ker- 
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Un  place,  and  thereafter,  and  before  trans- 
f erring  the  same  to  defendant,  said  Russell 
repaired  the  flumes  and  dam  of  the  Kerlln 
ditch,  and  cleared  up,  and  pnt  under  culti- 
vation, and  prepared  for  irri^tlon  sereral 
acres  of  land  additional  to  those  formerly 
cnltiyated  and  cropped  by  the  owners  and 
occupants  of  the  Kerlln  place,  much  of  this 
newly  coltlTated  land  being  seeded  with  al- 
falfa; a  crop  which  in  Its  early  stages  re- 
quires a  considerable  amount  of  irrigation. 
"During  1905  the  Kerlln  place  was  under 
a  lease  to  one  W.  J.  Henry,  who  personally 
conducted  the  fanning  operations  thereon 
from  April  16th  to  November  10th  of  that 
year.  Since  the  expiration  of  the  Henry 
lease  the  defendant  has  owned  and  cultivat- 
ed the  Kerlln  place.  •  •  •  Prior  to  the 
purchase  by  Russell  of  the  Kerlln  place  but 
little  alfalfa  had  been  grown  thereon;  the 
usual  crops  having  been  grain,  hay,  and  fruit, 
and  garden  vegetables. 

"To  properly  solve  the  matters  in  contro- 
versy between  the  parties  requires  mainly  the 
determination  of  this  question:  To  what  ex- 
tent had  the  waters  of  Sam's  creek  been 
appropriated  and  used  by  plaintifF  and  the 
predecessors  of  defendant  at  the  time  of  the 
purchase  of  the  Kerlln  place  in  1904  by  B. 
F.  Russell,  through  whom  defendant  de- 
ralgns  his  title,  so  as  to  give  the  parties  to 
this  action  a  fixed  right  to  some  certain  por- 
tion of  the  waters  of  said  stream?  Prior 
to  this  time,  and  for  over  6  years  prior  to 
the  purchase  of  the  Kerlin  place  by  Rus- 
sell, the  evidence  shows  an  open,  peaceable, 
notorious  use  of  waters  from  the  stream  up- 
on both  the  Trimble  and  Kerlin  places,  for 
useful  and  legitimate  purposes,  under  claim 
of  right,  and  without  dispute  or  interfer- 
ence. During  this  long  period  of  at  least 
16  years,  all  the  evidence  substantially  shows 
that  the  stream  afforded  sufficient  water  for 
the  irrigation  of  about  the  same  amount  of 
lands  and  crops  on  both  the  Trimble  and 
Kerlln  places.  And  that  there  was  sufficien- 
cy of  water  for  an  Increased  irrigable  acre- 
age in  both  places,  if  properly  conserved,  is 
plainly  evident  from  the  testimony  of  the 
witness  Henry,  who  cultivated  the  Kerlin 
place  after  its  cultivated  acreage  had  been 
increased,  and  character  of  crops  raised 
thereon  changed,  and  who,  by  a  mutual  ar- 
rangement with  the  husband  of  the  plaintiff, 
such  as  neighbors  should  more  often  adopt, 
and  prevent  actions  like  this  from  arising, 
enabled  the  raising  and  harvesting  of  the 
crops  on  both  places  during  1905  without 
loss  or  Injury  to  either  party." 

Much  of  the  criticism  of  the  instructions 
rests,  we  think,  upon  a  misconception  of  de- 
fendant's rights:  That  the  capacity  of  his 
ditch  determines  the  extent  of  his  right  to 
the  water. 

[1]  It  is  true  that  defendant's  ditch  was 
first  in  time,  as  was  the  use  of  the  waters  of 
Sam's  creek  by  means  of  this  ditch.    It  is 


true,  also,  that  the  ditch  had  a  capacity  of 
144  miner's  Inches  of  water.  But  priority  in 
the  use  of  these  waters  and  the  capacity  of 
the  ditch  do  not  necessarily  establish  a  right 
to  144  miner's  Inches  of  the  water.  The  size 
of  the  ditch  is  a  factor  in  aid  of  the  inten- 
tion of  the  party  making  the  appropriation 
of  the  water.  It  is  not,  however,  conclusive. 
The  true  test  is  the  amount  of  water  actual- 
ly used  for  beneficial  purpose.  Section  1411 
of  the  Civl]  Code  provides  that  "the  appro- 
priation must  be  for  some  useful  or  benefi- 
cial purpose,  and  when  the  appropriator  or 
his  successor  in  interest  ceases  to  use  it  for 
such  a  purpose,  the  right  ceases." 

[2]  So,  also,  is  it  true  that  the  appropria- 
tor's  right  is  measured  by  what  he  in  fact 
uses  for  such  a  purpose,  not  what  he  might 
have  used.  If  the  capacity  of  the  ditch  is 
greater  than  Is  necessary  to  irrigate  the  lands 
of  the  appropriator,  he  will  be  restricted  to 
the  quantity  of  water  needed  for  the  purpos- 
es of  irrigation,  water  stock,  and  domestic 
purposes.  Where  the  purpose  is  the  irriga- 
tion of  land,  he  is  not  confined  to  the  amount 
first  used,  but  is  entitled  to  such  further 
amount  of  water,  within  the  capacity  of  his 
ditch,  as  would  be  required  for  future  im- 
provement of  his  land,  if  the  right  is  other- 
wise kept  up.  But  this  right  to  enlarge  the 
use  may  be  lost  by  nonnser  for  a  long  period 
of  time  and  the  appropriation  of  the  water 
meantime  by  another  appropriator. 

[3]  The  acts  and  conduct  of  the  first  ap- 
propriator at  the  time  of  his  appropriation, 
his  object  In  making  the  appropriation,  the 
quantity  of  land  capable  of  irrigation,  the  ne- 
cessity for  irrigation,  together  with  his  actu- 
al appropriation  and  use,  must  be  considered. 
These  and  other  rules  are  well  stated  by  Mr. 
Justice  Hawley  in  Hewitt  v.  Story,  64  Fed. 
610,  12  G.  a  A.  250,  30  L.  R.  A.  265.  (See  the 
many  cases  there  cited.)  Said  the  learned 
judge:  "The  diversion  of  the  water  ripens 
into  a  valid  appropriation  only  where  it  is 
utilized  by  the  appropriation  for  a  beneficial 
use,  and  the  surplus  or  waste  water  of  a 
stream  may  be  appropriated,  subject  to  the 
rights  of  prior  appropriators,  and  such  an  ap- 
propriator is  entitied  to  use  all  such  waters; 
that,  in  controversies  between  prior  and  sub- 
sequent appropriators  of  water,  the  question 
generally  is  whether  the  use  and  enjoyment 
of  the  water  for  the  purpose  to  which  the 
water  is  applied  by  the  appropriator  have 
been  in  any  manner  impaired  by  the  acts  of 
the  subsequent  appropriator." 

[4]  Applying  these  principles  to  the  case  in 
hand,  it  is  quite  apparent  that  the  defendant 
never  did,  either  by  the  acts  of  his  predeces- 
sors in  interest  or  by  his  own  acts,  acquire  a 
right  to  a  greater  quantity  of  the  waters  of 
Sam's  creek  than  has  been  allowed  him  in 
the  judgment,  to  wit,  one-half  thereof. 

There  was  evidence  that  the  Trimble  ditch 
was  built  In  18S3;  its  head  is  above  the  head 
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of  defendant's  dltdi  a  short  distance,  and  Its 
use  for  conveying  water  to  the  Trimble  place 
was  well  known  to  the  osers  of  water  through 
the  Kerlln  ditch.  The  evidence  was  that  the 
use  made  of  the  water  was  for  domestic  pur- 
poses, and  only  a  few  acres  were  irrigated, 
and  that  about  an  equal  acreage  was  irrigat- 
ed on  the  two  places,  and  for  like  purposes, 
and  substautlally  the  same  quantity  of  water 
utilized.  This  mutual  use  of  the  water  was 
ojpen,  notorious,  and  under  claim  of  right,  re- 
spectively, by  the  parties  using  the  water, 
and  continued  uninterrupted  for  nearly  20 
years,  and  this  use  was  never  materially  in- 
terfered with  or  seriously  disputed  until  in 
1908,  when  defendant  destroyed  plaintiffs 
dam.  In  speaking  of  the  evidence,  the  learn- 
ed trial  Judge  said:  "The  evidence  is  some- 
what conflicting  as  to  the  amount  of  water 
at  first  taken  from  the  stream  through  .either 
the  Kerlin  or  Trimble  ditches,  and,  the  appli- 
ances at  the  bead  of  both  ditches  prior  to 
1904  having  been  of  a  crude  and  temporary 
nature,  the  extent  of  the  appropriation  to 
any  reasonable  degree  of  certainty  must  be 
determined  through  a  consideration  of  the 
purposes  for  which  the  water  was  needed, 
the  amount  of  lands  cultivated,  and  the  char- 
acter and  amount  of  crops  raised.  The  pur- 
pose for  which  the  water  is  and  was  needed 
on  both  places,  their  similar  cropping  and 
cultivation,  their  nearness  in  vicinage,  their 
like  want  of  proper  storage  facilities,  the 
nearness  of  the  points  of  appropriation  on 
the  stream,  the  absence  of  any  tributaries  or 
feeders  of  Sam's  creek  reaching  that  stream 
between  the  heads  of  the  respective  ditches, 
the  fact  that  the  stream  furnished  sufficient 
water  with  reasonable  use  to  irrigate  both 
places,  and  the  use  without  conflict  for  a 
long  series  of  years  prior  to  1908,  forces  the 
conclusion  that  each  of  the  users  of  the  wa- 
ter appropriated  the  same  substantially,  to 
an  equal  extent,  and  that  the  rights  to  the 
use  of  the  waters  should  be  fixed  and  deter- 
mined on  that  basis." 

[5]  Attention  is  called  to  the  fact  that  It 
does  not  appear  that  the  deeds  under  which 
plalntlfl  acquired  title  to  her  land  made  any 
reference  to  the  Trimble  ditch  or  the  water 
of  Sam's  creek.  The  muniments  of  title  were 
not  Introduced  by  either  party;  it  having 
been  stipulated  that  they  were  the  owners, 
respectively,  of  the  lands  claimed  by  them. 

No  objection  was  made  to  the  evidence  of 
the  use  of  the  Trimble  ditch  and  the  waters 
of  Sam's  creek  as  belonging  to  the  owner  of 
the  Trimble  place.  That  this  ditch  and  wa- 
ter were  used  and  enjoyed  by  the  owner  of 
the  Trimble  place,  and  claimed  as  belonging 
to  it,  very  clearly  appears.  The  grant  of  the 
land  carried  with  it,  by  implicatioq,  this 
ditch  and  the  water  conveyed  through  it  as 
incident  to  the  land.  It  is  altogether  proba- 
ble that  the  deeds  conveyed  the  "appurte- 
nances" In  terms;  but  whether  they  did  is 
not  material.    It  was  held,  in  Cave  v.  Crafts, 


53  Cal.  186:  "The  word  'appurtenance'  is  not 
necessary  to  the  conveyance  of  the  easement 
The  general  rule  of  law  is  that,  when  a  pu- 
ty  grants  a  thing,  be,  by  implication,  grants 
whatever  is  incident  to  it  and  necessary  to 
its  beneficial  enjoyment  The  incident  goes 
with  the  principal  thing."  Rubio  Canon,  ett, 
Ass'n  V.  Everett,  154  Cal.  29,  32,  96  Pat  811; 
Stanislaus  Water  Co.  v.  Bachman,  152  CiiL 
716,  724,  93  Pac.  868,  16  L.  R.'  A.  (N.  S.)  359. 

[6]  We  do  not  think  defendant's  rights 
were  enlarged  or  strengthened  by  the  terms 
used  in  the  deed  to  him  in  1905,  which  par- 
ported  to  convey  the  Kerlin  ditch  and  144 
miner's  inches  of  the  waters  of  Sam's  creek. 
The  rights  of  plainUff  had  attached  long 
prior  to  that  date,  and  in  tact  there  was  erl- 
dence  that  her  rights  were  not  questioned  at  i 
that  time.  Defendant's  grantor  could  not  I 
convey  sometlilng  he  did  not  own.  i 

[7]  Neither  did  the  fact  that  defendant's 
predecessor,  Kerlin,  posted  a  notice  of  bis 
claim  to  144  miner's  inches  of  water  at  tbe 
head  of  his  ditch  affect  plaintiff's  rights. 
"His  right  is  not  measured  by  the  extent  ot 
his  appropriations  as  stated  in  the  notice,  or 
by  the  actual  diversion  from  the  stream,  bnt 
by  the  extent  to  which  he  applies  the  waters 
for  useful  or  beneficial  purposes."  Hnfford 
V.  Dye,  162  CaL  147,  153, 121  Pac.  400,  403. 

[I]  Finding  21  is  attacked  as  a  solution  of 
the  controversy  entirely  without  support  is 
the  evidence.  The  contention  is  that  the 
finding  is  inconsistent  with  the  theory  of 
the  original  complaint,  and  is  based  upon  the 
amendment  thereto.  This  amendment  was 
filed  before  the  trial,  and  became  as  mach 
a  part  of  the  complaint  as  if  originally  In- 
corporated in  it  We  do  not  see,  however, 
that,  because  the  parties  both  claimed  a  def- 
inite quantity  of  the  water,  th?  court  was 
precluded  from  making  an  equitable  division 
of  it  without  indicating  a  given  number  of 
miner's  inches  to  each.  In  view  of  the  fact 
that  the  flow  of  the  stream  varied  greatly  at 
different  seasons  of  the  year,  and  as  there 
was  evidence  that  for  a  long  period  of  time 
the  claimants  to  the  water  had  used  sat)- 
stantiaUy  the  same  quantity,  and  found  it 
suflicient  for  their  purposes,  it  seems  to  as 
that  the  simplest,  as  well  as  the  most  eqoi- 
table,  method  of  division,  and  the  one  least 
likely  to  give  rise  to  future  trouble,  was  that 
adopted  by  the  court  By  it  plaintiff  can 
take  no  more  than  one  half  of  the  water  at 
any  stage.  The  other  half  at  all  times  must 
be  allowed  to  pass  to  defendant's  ditch.  It 
is  true  that,  in  most  cases,  it  becomes  the 
duty  of  the  court  to  flx  definitely  the  quanti- 
ty of  water  to  be  taken  or  the  quantity  of 
land  to  be  irrigated  (Watson  v.  Lawson,  135 
Pac.  961,  dted  by  appeUant);  but  where, 
as  here,  it  is  only  at  the  season  of  the  year 
when  the  water  is  low  that  the  parties  use 
all  of  it  for  beneficial  purposes,  the  qnantitr 
is  immaterial.  Inasmuch  as  there  are  no  oth- 
er claimants,  and  as  each  is  allowed  what  he 
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i8  entitled  to,  namely,  one-half.  We  can- 
not see  that  defendant  is  prejudiced  or  In- 
jured In  any  way  by  this  adjustment  of  the 
respectiTe  rights  Involved.  Defendant  rests 
his  contention,  as  he  does  elsewhere,  upon 
the  claim  that  plaintiff's  rights  are  subor- 
dinate to  his,  and  hence  should  have  been  def- 
initely fixed.  But  we  have  seen  that  such 
contention  Is  not  borne  out  by  the  evidence. 
There  is  evidence  that  justifies  the  division 
of  the  water  as  made  by  the  trial  court,  and 
tliat  as  to  the  .use  of  the  water  the  parties 
stand  upon  an  equal  footing.  The  form  of 
the  judgment  is  therefore  without  objection. 
Harris  v.  Harrison,  93  GaL  676,  680,  29  Pac. 
825. 
The  judgment  is  affirmed. 

We  wmcur:   HART,  J. ;    BUKNETT,  J. 


MUSKOGEE  ELECTRIC  TRACTION  CO.  v. 

HOWENSTINH. 

(Bapieme  Court  of  Oklahoma.    Jan.  27,  1914.) 

(Byllabiu  by  the  Court.) 

1.  Afpxai.  and  Ebrob  (S  338*)— Rbview— Dia- 
lassAi. 

Where  more  than  six  months  has  interven- 
ed between  the  rendition  of  the  final  order 
nought  to  be  reviewed  and  the  filing  of  the  pe- 
tition in  error  in  the  Supreme  Court,  this  court 
has  no  jurisdiction  to  review  such  final  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i{  187&-18ffi,  3057;  Dec. 
Wg.  i  33&*1 

2.  Apfeai.  AMD  Bbbob  «  846*)  —  BsviKW — 

DiSMIBSAU 

Where,  six  montiis  after  a  final  judgment 
is  rendered,  a  second  motion  for  new  trial,  un- 
der section  6036,  Rev.  Laws  1910,  is  filed  and 
overruled,  the  sole  question  to  be  reviewed  by 
this  court  is  the  ruling  of  the  trial  court  on 
•och  second  motion  for  new  trial,  and,  in  the 
absence  of  error  in  such  ruling,  the  appeal 
mnst  be  dismissed. 

[Sd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  1895,  1806;  Dec.  Dig.  i 
3«.*] 

Error  from  Superior  Court,  Muskogee 
County;   Farrar  L.  McCain,  Judge. 

Action  by  E.  J.  Howenstlne  against  the 
Muskogee  Electric  Traction  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Dismissed. 

Blakeney  &  Haxey,  of  Muskogee,  for  plain- 
tiff In  error.  Head  &  Daniels,  of  Muskogee, 
for  defendant  In  error. 


LOOFBOUEROW,  J.  (1]  On  January  25, 
1913,  final  judgment  was  rendered  In  the 
above  cause  against  the  plaintiff  in  error, 
to  which  exceptions  were  saved  and  time  al- 
lowed to  perfect  an  appeal ;  on  July  25,  1913, 
the  time  for  filing  petition  in  error  and  case- 


made  In  this  court  expired.  It  has  repeated- 
ly been  held  that,  after  the  expiration  of 
the  time  allowed  by  law  for  perfecting  the 
appeal,  this  court  Is  without  jurisdiction  to 
entertain  the  same.  See  Tishomingo  Elec. 
Co.  V.  Harris.  28  Okl.  10,  113  Pac.  713;  Fair- 
banks-Morse &  Co.  V.  Thurmond  et  al.,  31 
OkL  612,  122  Paa  167;  Healy  v.  Davis,  32 
Okl.  296,  122  Pac.  157;  State  Savings  Bank 
of  Manchester,  Iowa,  v.  Bedden  et  al.,  134 
Pac.  20. 

[2]  On  July  28, 1913,  plaintiff  In  error  was 
granted  leave  to  file  a  second  motion  for 
new  trial.  The  fifth  ground  of  the  same  is 
as  follows:  "Because  without  the  fault,  of 
the  defendant,  the  party  complaining  herein, 
it  becomes  and  Is  impossible  to  make  case- 
made  for  appeal  in  said  action." 

Section  5(^5,  Rev.  Laws  1910,  provides  as 
follows:  "The  application  for  a  new  trial 
must  be  made  at  the  term  the  verdict,  re- 
port or  decision  Is  rendered,  and,  except  for 
the  cause  of  newly  discovered  evidence,  ma- 
terial for  the  party  applying,  which  he  could 
not,  with  reasonable  diligence,  have  discov- 
ered and  produced  at  the  trial,  or  impossibil- 
ity of  making  a  case-made,  shall  be  within 
three  days  after  the  verdict  or  decision  was 
rendered,  unless  unavoidably  prevented." 

The  section  above  quoted  Is  the  same  as 
section  4198,  St  OkL  1893,  except  the  clause 
"or  Impossibility  of  making  case-made"  is 
Inserted  in  the  revised  law.  Supporting  this 
motion  was  the  affidavit  of  counsel,  B.  B. 
Blakeney;  the  substance  of  the  affidavit  be- 
ing as  follows:  That  B.  B.  Blakeney  and  J. 
H.  Maxey  are  law  partners  and  attorneys  for 
the  plaintiff  in  error;  that  they  appeared  for 
and  were  the  attorneys  for  plaintiff  In  er- 
ror in  this  case;  that  from  January,  1913, 
until  two  weeks  preceding  August  4,  1913, 
Mr.  Maxey  was  continuously  out  of  his  law 
office  and  engaged  as  Speaker  of  the  House 
of  Representatives,  and  that  Mr.  Blakeney 
had  been  entirely  attending  to  the  business 
of  plaintiff  in  error,  and  particularly  this 
case;  that  he  served  a  case-made  in  this 
action  upon  the  attorneys  for  defendant  in 
error  on  May  13,  1913;  that  he  examined 
the  case-made  and  found  It  correct,  except 
one  exhibit  was  omitted  which  he  was  un- 
able to  find ;  that  later  he  concluded  the  ex- 
hibit was  indispensable  to  an  appeal  of  the 
case;  that  he  made  every  effort  to  get  the 
exhibit  from  the  stenographer,  who  stated 
from  time  to  time  that  he  had  mislaid  the 
exhibit  and  thought  he  could  find  it ;  on  the 
2l8t  day  of  July  the  stenographer  Informed 
him  that  he  had  found  the  exhibit,  but  coun- 
sel was  engaged  in  the  trial  of  a  case  and 
told  him  he  would  get  It;  that  he  proceeded 
with  the  trial  of  the  case  in  which  he  was 
then  engaged,  at  which  time  he  received  a 
telegram  from  his  wife  in  Wlnslow,  Ark., 
stating  that  one  of  his  children  was  very  sick 
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and  he  would  have  to  come;  that  be  finished 
the  trial  of  the  case  in  which  he  was  then 
engaged  and  left  Muskogee;  that  In  the 
huriy  and  excitement  incident  to  finishing 
the  trial  of  the  case  and  arranging  the 
trip  to  Arkansas  he  overlooked  taking 
the  exhibit,  and  his  attention  was  not 
called  to  it  until  the  27th  day  of  July, 
when  he  returned  to  Muskogee  and  filed  this 
motion.  In  addition  to  this  affidavit  the 
trial  court  heard  the  testimony  of  Mr. 
Blakeney  and  of  Mr.  WUUams,  reporter  for 
the  superior  court  of  Muskogee;  the  latter 
testlfyfaig  as  follows:  "Q.  Did  you  ever  tell 
Mr.  Blakeney  it  (the  exhibit)  had  been  mis- 
placed or  lost?  A.  I  hare  no  recollection  of 
telling  him  that  It  might  have  been  that 
during  the  trial  of  some  case  I  told  him  I 
would  get  it  for  him,  but  the  circumstances 
would  be  against  that,  because  I  knew  where 
the  plat  was  from  the  time  it  was  turned 
over  In  my  possession,  and  I  have  no  recollec- 
tion of  having  made  that  statement  Q. 
Could  he  have  obtained  it  from  you  any 
time  he  had  asked  for  it?  A.  Tes,  if  he  had 
come  to  me  at  the  time;  he  may  have  asked 
me  for  it  during  the  trial  of  a  case  and  may- 
be I  didn't  have  time  to  put  my  hands  on 
It  at  that  time,  but,  as  he  suggested,  I  don't 
think  I  ever  told  him  that  it  was  misplaced. 
Q.  Could  he  have  obtained  it  any  time  be 
called  at  your  office  and  asked  for  It?  A. 
Tes,  provided  I  was  not  engaged  in  the  trial 
of  a  case."  At  the  close  of  this  testimony 
the  court  overruled  the  second  motion  for 
a  new  trial,  to  which  ruling  the  plaintiff  In 
error  excepted,  and  the  time  to  make  and 
serve  a  case-made  was  extended  a  period  of 
four  days;  defendant  in  error  was  given 
three  days  after  service  of  same  to  suggest 
amendments.  Petition  in  error  and  case- 
made  was  filed  in  this  court  on  August  6, 
1913. 

The  question  of  the  Impossibility  of  mak- 
ing the  case-made  was  one  of  fact  to  be  de- 
termined by  the  trial  court,  and  that  court, 
after  hearing  the  evidence  In  support  of  the 
motion  and  being  fully  advised  in  the  prem- 
ises, found  against  plaintiff  in  error,  and  we 
think  the  testimony  fully  supports  such  find- 
ing. The  filing  of  the  second  motion  for  a 
new  trial  did  not  toll  the  six  months'  stat- 
ute of  limitations,  and  the  time  for  apifeal 
having  expired,  the  second  motion  for  new 
trial  being  properly  overruled,  the  trial  court 
was  without  power  to  grant  an  extension 
after  the  time  had  expired  for  filing  the 
appeal.  See  Mutual  Trust  Co.  et  al.  v.  Far- 
mers' Loan  &  Security  Co.,  27  Okl.  414,  112 
Pac.  967;  Maddox  v.  Drake,  27  Okl.  418,  112 
Paa  969;  Lathim  v.  Schladc,  27  Okl.  522, 
112  Pac.  968. 

The  appeal  is  therefore  dismissed.  All 
the  Justices  concur. 


In  re  INTRASTATE  EXPRESS  RATES. 

(Supreme  Court  of  Oklahoma.     Oct  7,  1A13. 
On  Rehearing,  Jan.  13.  1914.) 

fSyllaius  ty  the  Court.) 

1.  CaBBIEBS     (i     18*)— COBPOBATtON     COIfMIS- 
810N— FiXINO    OF   KATES— VaLIDITT    OF    OB- 

DEB — Review. 

The  Corporation  OommlBsion  in  fixing  rates, 
charges,  classifications  of  traffic,  and  rules  and 
regulations  to  be  observed  on  intnistate  business 
by  the  express  companies  doing  business  in  tbis 
state,  haying  heard-  evidence  not  only  on  the 
"adequate  return  on  investment"  theory,  where- 
in evidence  was  received  for  the  purimse  of 
proving  the  value  of  the  property  devoted  to 
the  public  service  in  intrastate  business  and 
the  revenue  derived  therefrom  and  expenses 
thereon,  and  also  on  ^e  "comparison  of  rate" 
theory,  and  the  great  weight  of  evidence  con- 
tained in  the  record  on  the  "comparison  of  rate" 
theory  sustains  the  order  of  the  (Commission, 
and  that  in  the  record  on  the  "adequate  income" 
theory  not  being  so  satisfactory  and  conclusive 
as  to  overcome  the  presumption  that  the  order 
was  prima  facie  just  and  reasonable,  as  sup- 
ported by  the  proof  on  the  "comparison  of  rate" 
theory,  held,  that  on  review  here  the  order 
of  the  Commission  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {|  13.  16-18,  20,  24;  Dec  JXg.  S 
18.«] 

(Additional  Syllaiut  "by  Editorial  Staff.) 
On  Rehearing. 

2.  Cabbiebs   (g   18*)— CoBPOBATioN   Gomos- 
sioN— Obdeb  Fixing  Bates— Review. 

An  order  of  the  Corporation  Commisrioo 
fixing  express  rates  will  not  be  disturbed  on 
review  by  the  Supreme  CSourt,  where  there  was 
evidence  before  the  Commission  to  sustain  the 
order,  and  there  is  no  evidence  in  the  record 
to  overcome  and  destroy  such  supporting  evi- 
dence; the  order  of  the  (^mmisaion  l>eing  con- 
sidered on  review  as  prima  facie  reasonable  and 
just  when  sustained  by  any  evidence. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  H  18,  ie-18,  20,  24;  Dec  Dig.  f 
18.*] 

Appeal  from  the  State  Oorporation  Com- 
mission. 

In  the  matter  of  the  Intrastate  Express 
Rates.  Appeal  from  an  order  of  the  (Cor- 
poration Commission.    Modified  and  affirmed. 

CCottingham  &  Bledsoe,  of  Oklahoma  <Xty» 
C.  W.  Stockton,  Frank  H.  Piatt  and  T.  B. 
Harrison,  all  of  New  York  City,  and  J.  TU. 
Minnls,  of  St  Louis,  Mo.,  for  appellaata. 
Chas.  West,  Atty.  Gen.,  Chas.  L.  Moore,  Asst 
Atty.  Gen.,  and  E.  C  Patton,  of  Oklahoma 
City,  for  appellee. 


WILLIAMS,  J.  [1]  On  June  11,  1909.  ttie 
(Corporation  Commission  made  an  order  to 
become  etfective  on  August  1,  1909,  directed 
to  the  Wells  Fargo  &  C3o.,  Adams  Express 
(Company,  Pacific  Express  Company,  and 
United  States  Express  Company,  prescribing 
certain  rules,  regulations,  classifications,  and 
rates  to  be  observed  and  charged  by  said 
companies  within  the  state.  Prior  to  the  en- 
tering of  said  order,  notice  had  been  given 
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and  appearance  made  and  varloas  objectitons 
inteiposed  against  the  same. 

On  December  13,  1909,  the  supersedeas  was 
granted  by  the  Corporation  Commission,  and 
on  the  same  date  the  appeal  of  appellants 
from  said  order  was  commenced  In  this  court. 
On  December  30,  1909,  leave  was  obtained  to 
have  certain  portions  of  the  record  printed. 
On  May  12,  1910,  such  printed  records  were 
filed  In  this  court,  and  the  appellants  allowed 
GO  days  In  which  to  prepare  and  file  briefs, 
and  the  appellee  60  days  to  prepare  and  file 
briefs  after  the  expiration  oj  the  time  grant- 
ed to  appellants.  Appellants  filed  a  motion 
to  have  the  cause  remanded  to  the  Commis- 
sion for  further  hearing.  The  motion  not  be- 
ing resisted  by  the  Attorney  General,  the 
same  was  sustained.  On  October  25,  1911, 
the  cause  was  set  for  hearing  in  this  court 
On  October  6,  1911,  the  cause  not  being  proi)- 
erly  at  issue,  the  same  was  stricken  from  the 
regular  assignment  On  December  19,  1911, 
additional  time  was  allowed  both  the  appel- 
lants and  the  appellee  in  which  to  file  briefs. 
On  December  29,  1911,  additional  evidence 
taken  before  the  Corporation  Commission 
was  filed  In  this  court.  On  March  13,  1913, 
the  cause  was  set  for  submission.  On  April 
8,  1913,  the  cause  was  argued  orally  and 
submitted.  On  May  13,  1913,  the  cause 
was  again  remanded  to  the  Corporation 
Commission,  in  order  that  certain  tables  of 
rates  in  force  in  other  states  might  be  in- 
corporated In  the  record.  On  May  31,  1913, 
additional  evidence,  including  the  said  tables 
of  rates  in  force  In  other  states,  as  cer- 
tified by  the  Commission,  were  filed  in  this 
court  The  appeal  is  now  properly  before 
us  for  final  determination. 

On  July  28,  1911,  the  Corporation  Commis- 
sion, after  said  cause  had  been  remanded  to 
it  for  ftartber  hearing,  made  additional  find- 
ings of  fact  and  recommendations,  said  or- 
der being  in  hsec  verba: 

"Order  No.  553.  Proposed  Order  No.'  40. 
In  re  Proposed  Order  to  All  Express  Com- 
panies Doing  Business  In  Oklahoma,  to  Es- 
tablish Express  Rates.  Findings  of  Fact  and 
Recommendation&    Rehearing. 

"This  case  was  remanded  by  the  Supreme 
Court  with  instructions  to  the  Commission 
to  take  additional 'evidence  and  ascertain  by 
actual  operations  of  the  express  companies 
the  percentage  of  redaction  caused  by  the 
rate  promulgated  by  the  Commission  as  com- 
pared with  the  rates  now  in  force  by  the  ex- 
press companies  in  Oklahoma.  Also  to  take 
soch  additional  evidence  as  may  be  pertinent 
The  last  reqolrement  of  the  court  was  so 
general  that,  in  order  to  comply  with  the 
same,  the  express  companies  were  given  op- 
portunity to  introduce  any  additional  testl- 
moDy  they  deemed  proper. 

"After  various  consultations  as  to  a  time 
vhen  the  express  officials  could  come  from 
Xew  Tork,  the  case  was  finally  set  for  hear- 
ing and  again  continued  upon  the  inability 
of  the  express  officials  to  be  present 


"Upon  the  bearing,  the  testimony  of  the 
express  companies  was  based  apon  reports 
made  to  the  Commission,  which  purported  to 
show  the  rates  actually  charged  and  the 
rates  that  would  have  been  collected  if  the 
Commission's  rates  had  been  in  force,  and 
from  this  each  express  company  made  their 
estimate  of  the  reduction  Imposed  by  the 
Commission's  rates. 

"Upon  Investigation  of  these  reports,  the 
Commission  found  that  they  were  wholly  in- 
accurate. Some  companies  had  filed  the  re- 
ports of  the  forwarding  agent,  which  con- 
tained so  many  overcharges  and  irregulari- 
ties that  the  percentage  of  reduction  shown 
by  these  reports  was  in  excess  of  the  actual 
reduction.  It  was  then  agreed  that  an  actual 
test  should  be  made  for  one  week  in  Octo- 
ber and  one  week  in  November  by  the  United 
States  Express  Company,  which  is  now  do- 
ing a  very  large  business  in  Oklahoma.  The 
test  for  November  after  it  was  completed 
and  ready  for  shipment  was  destroyed  by 
fire  in  the  office  of  the  company  in  New  Jer- 
sey, hence  we  only  have  one  week  which  was 
compiled  by  the  express  company.  This 
shows  a  reduction  of  23%  per  cent  instead  of 
from  27  to  30  per  cent  as  shown  by  the  evi- 
dence and  exhibits  introduced.  The  Ameri- 
can Express  Company,  which  formerly  charg- 
ed the  highest  local  rate,  and  the  United 
States  Express  Company  filed  exhibits,  which 
purport  to  show  a  loss  would  have  been  sus- 
tained had  their  business  been  done  on  the 
rate  the  Commission  prescribed.  We  need 
consider  these  exhibits  no  further  than  to 
explain  the  basis  upon  which  the  calcula- 
tions were  made. 

"Exhibit  1,  rehearing,  filed  by  the  Ameri- 
can Express  Company  shows  gross  state  earn- 
ings ?83,585.eT,  which  is  15  per  cent  of  the 
total  earnings  on  state  and  interstate  busi- 
ness in  Oklahoma.  Earnings  on  Interstate 
business  apportioned  to  Oklahoma  $437,289.- 
98,  or  84.99  per  cent  of  the  total  business 
both  state  and  interstate.  They  find  that  the 
total  terminal  expense  accruing  within  the 
state  of  Oklahoma,  both  state  and  interstate 
according  to  this  exhibit  was  $76,970.52. 
The  terminal  expense  accruing  to  the  inter- 
state business  outside  of  Oklahoma  was  $84,- 
293.11.  Each  Interstate  transaction  has  two 
terminal  expenses ;  one  within  the  state  and 
one  without  The  terminal  expense  out  of 
Oklahoma  was,  according  to  this  exhibit,  $7,- 
324.59  more  than  both  the  terminal  expense 
on  the  same  business  in  Oklahoma  and  of  the 
terminal  expense  on  the  state  business.  They 
find  that  the  terminal  expense  on  all  busi- 
ness outside  of  Oklahoma,  both  state  and  in- 
terstate, as  there  is  no  segregation  made  in 
their  books  between  interstate  budness  and 
the  local  business  in  other  states,  was  29.43 
per  cent.  Prom  this  per  cent,  they  deduct 
11.87  per  cent,  which  is  termed  the  ratio  of 
terminal  expense  in  Oklahoma,  which  leaves 
17.56  per  cent.,  which  they  say  is  the  ratio  of 
terminal  expenses  to  gross  proceeds  outside  of 
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Oklahoma,  which  is  ascertained  by  taking 
16.56  per  cent,  of  $480,041.51.  This  was  the 
process  by  which  they  found  that  the  termi- 
nal expense  outside  of  Oklahoma  was  $7,324.- 
59  more  than  both  the  state  and  interstate 
terminal  ezi)ense  within  Oklahoma. 

"They  then  add  the  terminal  expense  in 
Oklahoma,  both  state  and  interstate,  which 
was  $76,970.52,  to  what  they  find  to  be  the 
terminal  expense  outside  of  Oklahoma,  $84.- 
295.11,  makes  a  total  terminal  expense  on  all 
business  done  which  had  its  origin  or  des- 
tination in  Oklahoma,  or  both,  or  $161,265.63. 
They  then  find  that  the  revenue  accruing  on 
Oklahoma  state  business  was  15.01  per  cent 
of  the  total  businesa  They  find  that  Okla- 
homa should  pay  15.01  per  cent,  of  the  total 
$161,265.63,  which  would  make  the  terminal 
expense  on  Oklahoma  business  $24,205.97. 
$24,205.97  is  28.31  per  cent  of  the  gross 
proceeds  on  Oklahoma  state  buslnesg.  This 
process  of  evolution,  by  series  of  percentages 
by  which  they  charge  Oklahoma  state  busi- 
ness with  28.31  per  cent  of  the  total  gross 
business,  is  wholly  unreliable  and  fallacious. 
Why  should  Oklahoma  intrastate  business  be 
charged  with  outside  terminal  expense  of 
interstate? 

"In  the  former  hearing  of  this  case,  tei^ 
minal  expenses  were  gone  into  very  fully  and 
are  explained  in  the  opinion  of  the  Commis- 
sion. At  all  commission  ofSces  where  no 
wagon  service  is  maintained,  the  agent  re- 
ceives 10  per  cent  in  and  out,  which  would 
be  equivalent  to  20  per  cent  of  gross  pro- 
ceeds, including  the  salaried  officers  and  com- 
mission officers.  The  total  terminal  expense 
in  Oklahoma  would  average  not  to  exceed  22 
to  23  per  cent  of  the  gross  proceeds. 

"The  next  item  on  the  exhibit  is  general 
expenses.  They  ascertain  the  general  ex- 
penses chargeable  to  Oklahoma  by  taking 
16.81  per  cent  of  the  gross  revenue,  which 
they  find  to  be  $14,251.19.  They  do  not  ex- 
plain how  they  ascertain  the  .16.81  i>er  cent 
which  they  used  to  make  this  deduction.  On 
page  49  of  the  annual  reiwrt,  under  item  No. 
6,  the  general  expense  is  7.95  per  cent  of  the 
operating  expense.  This  means  all  operat- 
ing expenses  less  the  amount  paid  the  rail- 
roads. 

"We  will  carry  out  the  deductions  accord- 
ing to  the  rule  used  by  the  courts  in  ascer- 
taining the  cost  apportioned  to  each  business 
on  a  revenue  basia  In  the  exhibit  they  give 
the  total  interstate  earnings  $480,041.51.  The 
business  upon  which  this  amount  was  collect- 
ed only  had  one  terminal  in  Oklahoma,  that 
is,  it  dther  originated  or  was  delivered  in 
Oklahoma.  The  total  earnings  collected  on 
Oklahoma  business  were  $84,778.05.  Busi- 
ness that  earned  this  amount  had  two  ter- 
minals in  the  state  of  Oklahoma.  In  order 
to  put  the  state  earnings  on  the  same  bas- 
is as  to  terminals'  expense  as  interstate 
earnings,  it  is  necessary  to  double  the  stat0 
earnings,  which  would  be  when  doubled  $169,- 
556.10.    This  added  to  the  interstate  earnings 


make  a  total  of  $649,597.61  on  a  bads  of  one 
terminal  in  the  state,  the  state  business  la 
26.1  per  cent  of  the  total  in  the  state.  The 
total  terminal  expense  in  Oklahoma  shown  by 
this  exhibit  was  $76,970.52.  Twenty-six  per 
cent  of  this  amount  would  give  the  terminal 
expense  apportioned  in  Oklahoma,  which  is 
$20,089.30.  The  terminal  expense  cares  for 
all  expense  incurred  at  the  i>oint  of  origin 
or  destination,  including  office  supplies  and 
rents,  the  keeping  of  the  horses  in  stables, 
wagons,  and  every  expense  whatever  of  this 
character.  The  other  expenses  in  Oklahoma 
are  not  given  the  same  as  terminal  expense, 
and  to  ascertain  the  same  it  is  necessary  to 
take  the  per  cent  that  the  average  expense  of 
the  entire  system  sustained  to  the  gross  rev- 
enue, as  we  have  only  the  gross  revenue  and 
percentage  of  general  expenses.  The  classifi- 
cation of  expense  accounts  is  divided  into 
four:  First,  maintenance;  second,  traffic  ex- 
pense; third,  transportation  expenses;  fourth, 
general  expense.  Each  of  the  four  heads  is 
again  divided  into  subaccounts,  a  copy  of 
which  will  be  transmitted  with  the  record  la 
this  case. 

"Under  maintenance,  other  than  what  is 
already '  included  in  the  terminal  expense, 
should  be  transportation  equipment,  .14  per 
cent;  under  traffic  expense,  superintendents, 
.60  per  cent ;  advertising,  .13  per  cent ;  sta- 
tionery and  printing,  .19  per  cent;  under 
transportation,  superintendents,  5.19  per 
cent;  train  employes,  7.19  per  cent;  train 
supplies,  .29  per  cent ;  stationery  and  print- 
ing, 1.93  per  cent;  loss  and  damage,  3.85 
per  cent ;  damage  to  persons,  .04  per  cent ; 
injury  to  persons,  .18  per  cent ;  general  ex- 
pense, 7.45  per  cent  This  makes  a  total  of 
27.27  per  cent  of  the  total  operating  expense 
other  than  amount  paid  the  railroads,  or  this 
is  equivalent  to  23Vi  per  cent  of  the  gross 
revenue  after  deducting  the  amount  paid  for 
train  privileges.  The  train  privileges  as 
shown  in  this  exhibit  amount  to  $41,774.60, 
which  leaves  $43,503.45  as  gross  revenue  after 
train  privileges  are  paid.  23.52  per  cent  of 
this  amount  is  equal  to  $10,233.C(1.  Hence  we 
have  the  following: 

Oroas  revenue  tor  the  sUte  of  OUahonui..  184,778  06 

Railroad   tranaporUition    (41,274  60 

Terminal  expense  >..    20,089  80 

All  other  expense 10,233  01     71,696  11 

N«t  nvenue  $13481  04 

"A  complete  discussion  of  this  terminal 
expense  will  be  found  in  the  last  column  at 
the  bottom  of  page  5  and  continues  on  the 
first  column  of  page  6  of  Commission's  former 
opinion  in  this  case,  and  the  apportionment 
of  the  terminal  expense  above  made  verified 
the  findings  there  referred  to  by  the  Inter- 
state Commerce  Commission. 

"The  amount  of  terminal  expense  appor- 
tioned to  Oklahoma  is  about  23Vi  per  cent  of 
the  gross  proceeds.  The  Commission's  find- 
ings were  from  22  to  24  per  cent  of  the 
gross  proceeds.  The  amount  of  property  own- 
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ed  In  Oklahoma  by  the  American  Express 
Company  according  to  its  own  stat^uent  is 
117,334^1.  This  statement  Is  found  on  page 
63-A  Annual  Report,  a  copy  of  which  will  be 
transmitted  with  the  record.  If  this  property 
is  to  be  divided  upon  the  basis  of  the  ter- 
minal expense  in  the  state,  the  state  shoald 
be  charged  with  26.1  per  cent  of  the  same, 
which  is  $4,524.87.  The  net  earnings  as 
shown  above,  $13,181.14,  are  equivalent  to 
290  per  cent  on  the  capital  actually  devoted 
to  the  Oklahoma  business. 

"The  United  States  Express  Company  has 
filed  an  exliibit  which  is  a  copy  of  the  re- 
port filed  with  the  Corporation  Commission 
with  deductions  made  therefrom  according 
to  the  ideas  of  the  express  company.  A  final 
summary  of  these  deductions,  which  is  shown 
In  exhibit  1  on  the  last  page  of  the  exhibit 
is  as  follows: 

Toul  Intentate  earnlnga )1M,147  O 

Amount  paid  nllroada  56%....  $146,831  20 

Total  terminal    expense 86,576  3i 

Maintenance  1^6%  S,098  91 

Traffic  ezpenae  .79% 2,21147 

General      transportation      ex- 
pense 7.4%  19,768  91 

General  expenses  2.69% 6,919  12 

Groea  earnings  tax  S% 8,014  21     282.419  19 

t    6,871  46 
or  2.34% 

"The  ITnlted  States  Express  Company  has 
three  classes  of  offices  in  the  state  of  Okla- 
homa: First,  where  the  officers  are  on  sal- 
aries; second,  where  a  commission  is  paid 
and  also  an  additional  expense  for  delivery 
wagon,  or  something  of  the  kind;  and  third, 
strictly  commission  offices.  At  commission 
offices  the  agent  for  forwarding  and  receiv- 
ing expressages  is  usually  paid  10  per  cent 
on  the  gross  receipts  in  and  out  bound  busi- 
ness. Some  companies  do  not  allow  the  agent 
any  commission  on  business  received  where 
the  charges  were  paid. 

"The  gross  receipts  for  state  business  at 
these  commission  offices  were:  Inbound,  $94,- 
W5.0e;  outbound,  $66,934.56;  total,  $151,879. 
73.  Ten  per  cent  of  this  amount  represents 
the  total  terminal  charge  on  state  business 
at  commission  offices,  which  was  $15,187.97. 
The  total  state  business  at  commission  offices 
where  an  additional  expense  was  paid  other 
than  the  agent's  commission  was:  Inbound, 
$41,553.42;  outbound,  $22,252.68;  total  $63,- 
806.10.  Ten  per  cent  of  this  amount  would 
be  $6,380.61.  According  to  the  deductions 
made  by  express  companies,  there  should  be 
added  to  this  amount  $2,266.03  as  Oklahoma's 
pro  rata  of  this  extra  expense.  This  would 
make  a  total  for  this  item  of  $8,646.64. 

"The  total  gross  receipts  of  both  state  and 
Interstate  business  at  salary  offices  are  $754,- 
dS739,  and  the  total  expense  at  salary  of- 
fices, according  to  Exhibit  1112,  was  $113,- 
449.07,  or  approximately  15  per  cent,  of  the 
gross  proceeds.  The  total  intrastate  gross 
receipts  at  salary  offices  doubled  were  $317,- 
709.43.  This  las*  amount  is  not  the  collec- 
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tlons  at  salary  offices,  but  Is  In  the  in  and 
out  bound  business;  cash  collections  only  be- 
ing half  the  amount  AU  state  business  has 
two  terminals  within  the  state.  This  de- 
ducted from  the  total  business,  both  state 
and  interstate,  would  leave  $436,277.94  as  the 
gross  amount  of  Interstate  business  that  was 
destined  to  or  originated  in  Oklahoma  and 
only  takes  into  consideration  one  terminal 
for  every  interstate  shipment.  Dividing  the 
terminal  expense  upon  the  basis  of  the  busi- 
ness done  the  same  as  they  do  at  the  com- 
mission offices,  the  state  business  should  be 
charged  with  41%  per  cent  of  the  total  ter- 
minal expense  and  the  interstate  business 
should  be  charged  with  58%  per  cent  of  the 
total  expense.  This  makes  the  terminal  ex- 
pense at  salary  offices  on  state  business  $46,- 
689.76. 

"The  next  item  of  expense  is  maintenance 
1J.6  per  cent  of  the  total  expense  of  the 
system,  which,  according  to  the  deductions 
made  by  the  company,  charges  Oklahoma 
business  with  $3,098.91.  AU  the  maintenance 
expenae  chargeable  to  Oklahoma  in  this  item 
has  already  been  cared  for  in  the  special  de- 
ductions made  for  terminal  expenses  except 
.07  per  cent  which  items  are  as  follows: 

Maintenance     of     bnUdlngs,     fixtures,     and 

grounds    .&% 

Office  equipment  : U 

Horses    16 

Vehicles,  repairs .62 

Stable   equipment   JO 

Transportation  equipment  07 

"The  above  added  makes  the  1.16  per  cent 
used  in  this  exhibit,  whereas  only  .07  per 
cent  is  properly  chargeable. 

"The  next  item,  traffic  expense,  .70  per 
cent    This  item  includes: 

Superintendents    Ja% 

Outside   agencies  27 

Adrertislng    .03 

TraSo  associations  .06 

Stationery  and  printing 22 

"The  item  of  outside  agencies  has  nothing 
whatever  to  do  with  state  business.  These 
are  agencies  that  are  maintained  In  towns 
where  this  express  company  does  not  op- 
erate, such  as  Canada,  E^ngland,  or  Mexico. 
Traffic  associations,  which  is  .06  per  cent 
should  be  deducted.  This  leaves  .46  per  cent 
under  this  item  properly  chargeable. 

"The  next  item  is  general  transportation 
expense,  7.4  per  cent  which  la  a  proper  charge 
against  Oklahoma  business. 

"The  next  item  is  general  expense,  2.59 
per  cent  This  makes  a  total  of  10.62  per 
cent,  items  as  follows: 

Maintenance  07% 

Traffic     46 

Transportation    7.40 

QenersI   expense  2.59 

Total    10.62%  or  $28,693.87 

"10.50  per  cent  operating  expense.    Operat- 
ing expense  of  entire  system  is  95  per  cent 
of  gross  revenue.    Hence  10.52  per  cent  re- 
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dnced  to  basis  of  gross  revenne-is  equal  to 
10.6  per  cent,  of  gross  reyenue.  TMs  makes 
a  total  of  all  expenses  $99,018.23,  other  than 
the  amount  paid  to  railroads,  which  accord- 
ing to  the  express  companies'  estimate  is  65 
per  cent,  of  the  gross  proceeds,  or  $146,931.- 
20,  or  total  expense  of  $245,941.43. 

"The  express  company  has  charged  an  Item 
of  $8,014.23,  which  Is  3  per  cent,  of  the  gross 
earnings  for  taxes.  This  item  was  not  paid 
for  the  year  1911  and  has  been  held  unoon- 
stltutional  by  the  courts.  It  Is  not  a  proper 
charge  in  making  an  estimate  of  the  net  earn- 
ings in  this  case  for  future  guidance. 

"The  gross  receipts  of  state  business  as 
glyen  by  the  express  companies  is  $267,147.- 
63.  To  this  should  be  added  41%  per  cent, 
of  the  receipts  from  money  orders,  etc.,  at 
salary  offices  $6,254.23,  which  is  $2,605.92, 
making  a  total  of  $289,753.65.  From  which, 
deducting  the  expense  above  mentioned,  $245,- 
949.43,  leaves  a  net  income  of  $23,804.12. 

"In  this  case  as  in  the  American  Express 
Company,  where  it  served  the  purpose  best, 
the  express  company  used  the  percentage  of 
gross  revenue  of  entire  system  and  in  other 
places,  commissions.  Should  a  certain  per- 
centage of  the  gross  revenue  theory  be  ap- 
plied throughout  the  entire  deduction  It 
would  give  approximately  the  above  result 

"The  terminal  expense  in  large  cities  is 
higher  than  what  is  known  as  the  small  town 
terminal  expense,  yet  the  entire  terminal  ex- 
pense of  the  express  business  in  Oklahoma 
City  can  be  handled  by  contract  at  12V^  per 
cent  of  in  and  oat  business.  However,  we 
are  not  making  our  deductions  in  this  case 
on  that  basis.  We  have  gone  into  the  analy- 
sis of  the  figures  in  these  exhibits  somewhat 
In  detail,  and  the  deductions  we  have  made 
based  upon  the  figures  in  this  record  are  as 
nearly  accurate  as  can  be  made. 

"It  is  true  all  of  the  elements  necessary 
for  a  complete  demonstration  of  each  charac- 
ter of  expense  is  not  shown,  and  we  have  to 
deal  with  the  figures  as  presented  tn  the  rec- 
ord, and  those  referred  to  in  the  record  in 
the  annual  report 

"The  Wells  Fargo  business  in  Oklahoma 
was  analyzed  as  shown  by  Wilmerlng  Exhibit 
No.  1.  Strictly  interstate  revenue,  $263,216.- 
01,  after  deducting  the  expenses  as  shown  in 
this  exhibit  leaves  net  balance  of  $8,868.81, 
which  according  to  the  exhibits  is  75.1  per 
cent,  of  the  value  of  the  property  assigned 
to  intrastate  business.  These  deductions 
were  made  as  shown  in  that  exhibit  strictly 
on  the  revenue  theory,  and  on  the  Commis- 
sion's rates.  We  have  compiled  comparative 
statement  of  express  rates  taken  from  the 
official  and  lawfully  filed  tariffs  and  which 
have  recently  been  introduced  in  evidence 
before  the  Interstate  Commerce  Commission 
In  an  express  case  beard  In  Boston.  The 
first  statement  shows  the  standard  rates  em- 
ployed by  the  express  companies,  also  the 
rates  in  Alabama,  Arkansas,  Florida,  Georgia, 


Michigan,  Mississippi,  Mlssonrl,  Nebraska, 
South  Carolina,  Texas,  and  Virginia.  Also 
the  rates  that  Were  promulgated  by  the  Com- 
missions of  the  state  of  Illinois,  Iowa,  Minn- 
esota, Oklahoma,  and  South  Dakota,  vrhich 
have  been  appealed  or  in  litigation. 

"It  will  be  observed  that  the  rates  appeal- 
ed from  in  this  case  are  higher  than  the 
rates  appealed  from  in  South  Dakota,  Minne- 
sota, Iowa,  and  Illinois.  They  are  biifher 
than  rates  that  are  now  charged  In  Virginia, 
and  approximately  the  same  as  the  present 
rates  in  Texaa  They  are  higher  than  rates 
in  South  Carolina,  Nebraska,  Mlssonrl,  Mis- 
sissippi, Michigan,  Georgia,  Florida,  and  Ala- 
bama and  higher  than  they  are  in  New  Tork 
or  rates  established  by  the  express  compa- 
nies. 

"Statement  No.  2  is  an  illustration  of  the 
graduate,  the  per  cent,  of  proportion  of  the 
rate  per  100  pounds  tliat  should  be  charg- 
ed for  shipments,  weighing  one  pound,  five 
pounds,  etc. 

"When  Oklahoma  la  compared  with  the 
other  states,  it  will  be  observed  that  our 
graduate  which  has  been  seriously  objected 
to  and  contested  in  this  case  is  approximate- 
ly the  same  as  the  other  states.  Heading, 
'Stand'  means  standard  scale  commonly  used 
by  the  express  companies  throughout  the 
United  States.  However,  a  different  grad- 
uate is  Imposed  In  Oklahoma,  Arkansas,  and 
Kansas. 

"Statement  No.  8  shows  the  per  cent  of 
100  pounds  charge  that  is  contained  in  our 
graduate  for  less  than  100  iMunds.  This  is 
only  a  verification  of  the  last  statement  above 
mentioned. 

"Statement  No.  4  is  a  comparison  of  the 
express  rates  in  the  United  States  with  tbose 
in  England.  In  England  they  have  no  ex- 
press companies,  but  all  express  business  is 
done  by  the  railroads  direct  It  wUl  be  ob- 
served that  the  charges  in  England  as  a  role 
range  from  40  to  50  per  cent  of  the  charges 
for  freight  transportation  in  Oklahoma. 

"Statement  No.  6  is  a  comparison  of  the 
express  rates  with  first-class  freight  rates  in 
the  states  mentioned.  This  also  shows  that 
the  proposed  Oklahoma  rates  are  atwve  the 
average  of  the  twenty  states  named.  For 
distance  of  5  miles  some  of  the  states  have 
a  much  higher  per  cent  than  the  Oklahoma 
rates,  but  as  the  distance  increases  the  Ok- 
lahoma per  cent  is  considerably  more  than 
the  average  of  the  twenty  states. 

"It  should  be  remembered  that  the  flgores 
used  in  the  above  statement  are  not  the  rates 
now  being  charged  by  the  express  companies 
in  Oklahoma,  but  the  Commission  rates  and 
the  rates  now  being  charged  according  to 
the  showing  is  20  to  23H  per  cent  greater 
than  those  in  the  exhibit  The  express  rates 
now  in  force  in  OklEihoma  would  average  ap- 
proximately 20  per  cent  higher  than  the 
rates  throughout  the  entire  country,  and  we 
know  of  no  express  rates  that  are  higher 
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even  throngh  the  mottntaliioua  districts  than 
those  charged  in  Oklahoma. 

"The  statement  of  the  express  companies 
shovrs  that  the  net  earnings  range  from  6  to  9 
per  cent  on  the  gross  business  done.  Not 
on  the  capital  invested  or  actually  used  in 
this  business.  The  capital  actually  used  In 
Oklahoma  Is  very  insignificant  as  compared 
trith  the  gross  business  done. 

"The  total  value  of  the  property  used  by 
the  United  States  Express  Ctompany  during 
the  year  1910  according  to  their  own  inven- 
tory filed  with  the  Commission  was  $1^8,- 
717.55.  The  total  gross  business  of  the  com- 
pany was  $17,687,887.73.  Oklahoma's  per- 
centage of  the  gross  business  was  1.52  per 
cent  If  the  express  company  had  as  much 
property  In  the  state  of  Oklahoma  according 
to  their  gross  business  done  in  this  state  as 
they  did  throughout  their  system,  the  amount 
employed  for  the  use  of  state  business  would 
be  $18,828.50. 

"Wc  found  from  the  deductions  hereinbe- 
fore made  that  their  net  proceeds  in  Oklaho- 
ma was  $24,294.09.  This  is  equivalent  to  129 
per  cent  on  the  capital  actually  invested  in 
Oklahoma.  In  reducing  express  rates  a  cer- 
tain per  cent  of  the  percentage  of  deduc- 
tions is  not  taken  out  of  the  net  proceeds  but 
would  only  reduce  the  net  proceeds  to  the  ex- 
tent that  this  reduction  would  affect  the  gen- 
eral transportation  charges.  The  basis  of 
operation  of  express  companies  is  such  that 
yon  can  throw  either  heads  or  tails  and  they 
win.  Where  there  are  no  express  companies 
in  England,  and  the  express  business  is  done 
by  the  railroads  at  approximately  50  per 
cent  of  the  charges  paid  in  the  United  States, 
is  a  very  forceful  illustration  that  the  ex- 
press companies  are  only  a  parasite  in  the 
world  of  transportation.  They  maintain  the 
same  necessary  relation  to  the  proper  trans- 
portation of  express  packages  as  a  mistletoe 
is  to  the  life  of  the  tree  upon  which  it 
grafts  its  sustenance.  The  more  mistletoe 
the  weaker  becomes  the  tree.  Why  should 
the  various  express  companies  In  the  Unit- 
ed States  pay  approximately  two  and  a 
half  mllUon  dollars  each  year,  fabulous  pric- 
es, to  general  officers  and  general  office  ex- 
pense, and  an  additional  ten  million  dollars 
(or  messenger  expense,  eta,  and  an  addition- 
al ten  mllUon  dollars  for  terminal  expense, 
which  would  be  unnecessary  to  incur  if  the 
entire  transportation  of  express  packages 
was  under  the  various  railroad  systems. 

"These  last  statements  are  only  approxi- 
mates, but  It  U  fair  to  assume  that  the  Amer- 
ican public  is  paying  from  twenty-three  to 
forty  million  dollars  annually  that  could  be 
saved  if  express  business  was  done  by  the 
railroads  directly. 

"The  express  companies  insist  that  they 
should  be  permitted  to  charge  sufficient  rates 
to  make  an  income  on  the  amount  they  are 
assessed  by  the  state  fbr  taxation.  It  is 
not  the  duty  of  the  Commission  to  consider 


what  elements  of  value  the  state  may  take 
into  consideration  in  assessing  the  express 
companies'  property  in  this  state.  We  can 
never  subscribe  to  the  doctrine  that  one  trans- 
portation company  can  make  a  contract  with 
another  transportation  company  and  then  let 
one  of  such  companies  say  to  the  public  this 
contract  is  worth  $500  a  mile,  and  we  must 
be  allowed  to  raise  the  rates  so  as  to  make 
an  earning  to  pay  the  Interest  ux)on  the  value 
of  this  contract  When  the  railroad  compan- 
ies grant  to  tbe  express  companies  a  license 
or  privllegre  to  transact  business  on  their 
lines,  the  express  companies  cannot  insist 
that  they  should  charge  a  sufficient  amount 
to  make  dividends  on  anything  other  than  the 
actual  value  of  the  physical  property  em- 
ployed in  the  business,  and  the  contention 
that  they  should .  make  a  certain  pex  cent 
on  the  gross  business  is  as  fallacious  as  the 
contention  that  they  should  be  allowed  to 
make  earnings  upon  the  value  of  a  contract 
between  two  transportation  companies. 

"The  Supreme  Court  on  the  19th  day  of 
December,  1911,  made  a  supplemental  order 
in  this  case,  which  is  as  follows:  The  order 
heretofore  entered  by  agreement  of  all  par- 
ties to  this  action  remanding  this  cause  to 
the  Corporation  Commission  for  introduction 
of  further  evidence  is  hereby  modified  to  this 
extent,  that  after  all  tbe  evidence  is  in,  the 
Commission  shall  make  new  findings  of  fact 
and  recommendations  covering  the  entire 
case,  and  the  time  to  do  so  is  extended  sixty . 
days  from  this  date.' 

"From  all  the  evidence  introduced  and 
from  an  investigation  of  express  rates  in  gen- 
eral, we  find  that  tbe  Commission's  order  re- 
dbces  the  former  rates  of  the  express  com- 
panies from  20  to  23^  per  cent  That  the 
express  companies  can  operate  under  the 
Commission's  order  in  the  state  of  OUahoma 
and  make  a  reasonable  return  upon  Qielr  in- 
vestment That  this  can  be  done  notwith- 
standing the  express  companies  pay  the 
railroads  in  the  state  of  Oklahoma  a  greater 
per  cent,  of  the  gross  proceeds  than  they  do 
on  the  average  of  their  system.  The  average 
paid  the  railroads  in  the  state  of  Oklahoma 
is  from  53  to  54  per  cent  of  the  gross  re- 
ceipts, wtdle  the  average  of  the  entire  sys- 
tem is  about  48  per  cent  In  many  localities 
where  express  rates  are  lower  than  in  Okla- 
homa, railroad  companies  only  receive  40  per 
cent  of  the  gross  proceeds.  A  copy  of  the 
contract  showing  the  amount  paid  by  express 
companies  to  railroads  is  Incorporated  in  this 
record. 

"In  the  first  part  of  this  opinion  which  had 
been  prepared  before  receiving  the  supple- 
mental order  of  the  Supreme  Court  we  con- 
fined ourselves  to  a  discussion  of  the  evi- 
dence Introduced  upon  the  rehearing  by  tbe 
express  companies  and  arrived  at  substantial- 
ly the  same  conclusions  set  forth  In  our 
former  opinion.  One  of  the  best  tests  to 
determine  the  correctness  of  deductions  based 
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upon  receipts  and  expenses  of  the  entire  sys- 
tem, as  Introduced  In  this  record,  is  to  com- 
pare the  rates  in  force  in  otber  states.  In 
making  this  comparison,  we  have  made  it 
more  especially  to  ascertain  whether  any 
particular  rate  in  the  schedule  promulgated 
Is  out  of  line.  For  the  first  ten  miles  in 
Oklahoma,  our  rates  provide  for  30  cents  per 
100  pounds,  while  in  Minnesota,  Iowa,  Vir- 
ginia, Mississippi,  and  Arkansas  40  cents  is 
charged.  Missouri  charges  25  cents  from  the 
first  five  miles  and  35  cents  from  ten  miles. 
Alabama,  Georgia,  South  Carolina,  South 
Dakota  charge  30  cents,  same  as  Oklahoma. 
Nebraska  STi/a  cents,  Michigan  50  cents, 
Florida  35  cents  for  five  miles  and  40  cents 
for  ten  miles. 

"We  see  no  reason  why  40  cents  per  100 
pounds  should  not  apply  .for  the  first  ten 
miles  in  line  with  the  majority  of  the-  other 
states,  and  the  mileage  should  be  rearranged 
as  follows: 


islature  immediately  conferred  the  authority 
upon  the  Commission,  whereupon  it  repro- 
mulgated  the  prerlous  litigated  rates  which 
are  now  in  effect  Illinois  followed  largely 
the  same  lines  of  investigation  that  the  Okla- 
homa Commission  did,  and  had  our  former 
opinion  and  scales  of  rates  before  them  when 
ihey  promulgated  their  rates,  which  is  very 
apparent  from  reading  the  opinion  In  the 
Illinois  case.  It  Is  not  practical  to  make 
comparisons  for  exact  distances  Inasmucli  as 
the  Oklahoma  scale  and  the  lUlnois  scale  do 
not  break  on  the  same  mileage. 

"The  main  question  to  be  considered  In  ex- 
press rates  is  the  graduate  or  that  portion  of 
the  charge  that  Is  assessed  upon  shipments 
weighing  less  than  100  pounds.  This  has 
been  referred  to  in  statement  No.  3  In  the 
compilation  of  the  comparison  of  express 
rates  throughout  the  United  States  and  Eng- 
land, which  shows  that  this  is  a  subject  that 
has  received  much  attention  at  the  hands  ot 
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"The  change  above  suggested  will  slightly 
raise  the  merchandise  rates  in  that  commodi- 
ties can  be  carried  thirty  miles  for  40  cents 
as  a  minimum  and  50  miles  for  50  cents,  in- 
stead of  60  miles,  and  can  be  carried  70 
miles  for  60  cents  Instead  of  80  miles.  The 
only  change  in  the  basis  and  graduate  is  a 
reduction  in  mileage  of  ten  miles  for  the 
respective  charges. 

"The  recommendation  for  making  the  min- 
imum 40  cents  per  hundred  pounds  for  30 
miles  or  under  is  In  line  with  two-thirds  of 
the  states  above  mentioned,  and  is  also  sug- 
gested In  the  Interest  of  uniformity. 

"We  cannot  pass  without  comparing  the 
rates  in  Illinois  put  in  force  by  the  Commis- 
sion of  that  state  and  shown  in  exhibits  here 
as  being  in  litigation.  The  courts  of  that 
state  held  that  the  Commission  had  no  au- 
thority to  prescribe  express  rates.    The  Leg- 


regulative  bodies.  A  graduate  may  be  so 
arranged  that  reduction  of  as  much  as  20 
per  cent  of  the  rate  per  100  pounds  would 
have  no  effect  on  the  graduate  and  may 
leave  the  same  rate  applicable  upon  ship- 
ments less  than  100  pounds.  Great  care  was 
exercised  by  the  Commission  in  showing  the 
graduate  in  this  case.  It  is  much  higher 
than  the  graduate  In  Illinois  which  is  now 
in  effect  and  when  considered  in  comparison 
with  all  graduates  that  have  been  made  by 
i-egulative  bodies  II]  is  the  most  favorable  of 
any  to  the  carriers.  Hence  the  change  of  the 
rate  per  100  iwunds  merchandise  suggested 
above  from  80  cents  to  40  cents  for  all  dis- 
tances up  to  30  miles  does  not  contemplate 
any  change  in  the  graduate  other  than  a 
change  of  mileage  as  herein  shown  by  the 
table. 
"On  the  next  page  will  be  tavaxd  a  oompar- 
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atlve  table  of  fhe  graduate  now  In  force  In 
Illinois  and  tbe  one  promulgated  by  tbe  Com- 
mission for  Oklahoma.  A  careful  examina- 
tion of  the  compilation  or  exhibits  shows  that 
the  Oklahoma  rates  are  above  the  Illinois 
rates  at  all  points  except  the  120  and  100 
mile  haul.  Comparing  the  rate  in  Illinois  at 
120  miles  with  the  rate  in  Oklahoma  at  100 
miles,  the  total  is  only  65  cents  below  the 
Illinois  scale.  If  the  mileage  had  been  in 
favor  of  Oklahoma  and  130  miles  used  in- 
stead of  120  miles  it  would  show  a  total 
charge  of  $12.95  or  50  cents  more  than  the 
Illinois  rate.  In  the  above  table  the  figures 
at  the  top  of  the  page  indicate  specific  dis- 
tance at  which  the  rates  apply.  The  figures 
on  the  left-hand  side  of  the  page  Indicate 
the  weight  of  a  package  and  the  figures  in 
the  main  body  under  the  respective  states  in- 
dicate the  charge  which  would  be  collected 
In  Illinois  at  the  present  time  or  in  Okla- 
homa were  the  Commission's  rates  efCective. 

"Adding  up  the  total  mileage  shown  by  the 
preceding  exhibit  for  both  Illinois  and  Okla- 
homa, it  will  be  found  that  the  total  equals 
890  miles  in  both  states,  and  if  a  package 
weighing  the  different  graduates  shown  from 
1  to  100  pounds  had  been  moved  each  of  the 
distances  shown  in  the  exhibit  it  would  have 
resulted  in  a  total  charge  of  $87.15  In  Illinois 
and  $97.15  in  Oklahoma,  indicating  that  tbe 
rates  prescribed  by  the  Commission  in  Okla- 
homa was  111  i)er  cent  of  the  rates  now  ef- 
fective in  the  state  of  lUinola 

"In  statement  No.  1,  referred  to  in  the  first 
part  of  these  findings  of  the  compilation  of 
express  rates  throughout  the  United  States 
and  I^ngland  when  the  rate  la  50  cents  per 
100  pounds,  this  figure  is  maintained  for  a 
distance  of  20  miles,  and  generally  speaking 
an  additional  10  cents  is  added  up  to  a  dis- 
tance of  150  miles. 

"The  rate  prescribed  for  the  transporta- 
tion of  money  is  immaterial  so  far  as  the 
gross  proceeds  of  the  express  companies  are 
concerned,  yet  tills  rate  could  be  the  same  as 
now  charged  by  the  express  companies  with- 
out being -out  of  line  with  the  rates  charged 
in  other  states,  and  would  work  no  material 
hardship  upon  the  actual  transportation  of 
money  within  this  state. 

"In  the  former  hearing  and  in  the  former 
<^nion  much  space  was  devoted  to  the  dis- 
cussion of  milk  rates.  On  page  10  of  our 
former  oidnion  in  this  case  will  be  found  a 
comparative  table  showing  the  Wells  Fargo 
milk  rate,  the  Rock  Island,  C,  B.  &  Q.,  and 
Nebraska  Commission  rates,  the  Wisconsin 
Commission  rates,  on  both  milk  and  cream 
and  the  rates  promulgated  by  this  Commis- 
sion. Oar  rate  scheme  does  not  contemplate 
making  two  rates,  one  for  milk  and  one  for 
cream,  bat  following  the  usage  and  custom 
of  all  other  states,  except  Wisconsin,  the 
milk  and  cream  rate  is  the  same.  In  view 
of  the  fact  that  the  milk  and  cream  rate  pre- 
scribed by  this  Commission  Is  lower  than  any 
other  rate  In  force  in  this  commodity,  we 


are  of  the  opinion  that  the  rate  known  as 
the  Rock  Island,  C,  B.  &  Q.,  and  Nebraska 
Commission  rates,  should  be  substituted  in 
lieu  of  the  rates  heretofore  prescribed  by  the 
Commission. 

"We  are  clearly  of  the  opinion  tliat  the 
recommendations  herein  suggested  are  most 
liberal  in  view  of  the  facts  in  this  record. 
We  have  analyjsed  the  earnings  as  submitted 
by  the  express  companies  without  investigat- 
ing the  correctness  of  these  reports.  We 
have  not  the  necessary  funds  available  to 
make  an  examination  of  the  express  com- 
panies' books  and  have  made  all  the  findings 
and  all  the  deductions  in  this  case  from 
statements  of  the  express  companies:  How- 
ever, to  verify  our  conclusions  we  have  sub- 
mitted herewith  the  reasonableness  of  tbe 
rates  from  a  relative  standpoint,  that  is,  the 
reasonableness  of  the  rate  promulgated  by 
the  Commission  as  compared  with  the  rates 
in  force  by  the  express  companies  in  other 
states  where  they  operate  under  tdmilar  cir- 
cumstances, and  in  many  of  which  they  do 
less  express  business  than  tbey  do  in  Okla- 
homa. 

"Our  conclusions  have  been  more  than  ver- 
ifle4  from  a  relative  standpoint.  An  exami- 
nation of  which  can  be  ascertained  from 
statements  1,  2,  3,  4,  and  6,  hereinbefore  ex- 
plained. 

"It  is  therefore  ordered  that  the  foregoing 
analysis  of  the  exhibits  and  evidence  intro- 
duced by  the  express  companies  In  the  re- 
hearing and  the  recommendations  herein  be 
transmitted  to  the  Supreme  Court  as  the 
findings  of  fact  and  recommendations  of  the 
Commission  in  pursuance  of  the  order  of  tbe 
Supreme  Court" 

The  comparison  of  express  rates  in  force 
in  the  different  states  is  attended  with  less 
difficulty  than  freight  rates.  The  volume  of 
the  business  of  an  express  company  affects 
its  fixed  expense  but  little,  whilst  that  of  the 
freight  business  has  much  to  do  with  the 
rate.  If  the  express  companies  are  operat- 
ing in  Alabama,  Arkansas,  and  Illinois,  and 
other  states  paying  the  railroad  the  same 
percentage  as  they  do  in  Oklahoma,  the  vol- 
ume of  business  would  have  little  to  do  in 
reducing  the  exi>enses  of  the  services  per- 
formed by  the  express  companies.  The  rec- 
ord shows  that  the  appellants  are  engaged 
in  the  express  business  in  some  or  all  of  the 
states  in  which  those  compared  rates  are  in 
force.  If  the  fixed  charge  paid  by  the  ex- 
press company  to  the  railroad  companies  was 
different  from  that  paid  In  Oklahoma,  such 
evidence  was  easily  accessible  to  the  appel- 
lants ;  more  so  tlian  the  state,  and  the  pre- 
sumption is  that  if  it  had  been  different, 
and  that  such  fact  would  have  been  favor- 
able to  the  appellants,  they  would  have 
brought  the  same  into  this  record  In  order 
that  they  might  have  availed  themselves  of 
it  A.,  T.  &  S.  F.  Ry.  Co.  v.  Davis  &  Young, 
26  Okl.  359,  109  Pac.  551.  It  appearing  from 
the  record  that  express  rates  as  low  or^ower       t 
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than  these  prescribed  by  the  order  under  re- 
view are  In  force  in  other  states  In  which  one 
or  more  of  the  appellants  do  business,  and 
there  being  nothing  in  the  record  to  show 
that  their  fixed  or  contract  charges  with  the 
railroad  companies  are  different  from  that  in 
the  state  of  Oklahoma,  that  is  sufiident  evi- 
dence to  support  the  prima  facie  presumption 
that  the  law  creates  in  favor  of  the  order 
of  the  Commissloa  Ft  Smith  &  W.  B.  Co.  t. 
State,  26  Okl.  866, 108  Pac.  407. 

The  rule  is  the  prima  fade  presumption 
that  the  order  is  Just,  reasonable,  and  cor- 
rect by  force  of  section  22,  art  9  (section  240, 
■Williams'  Ann.  Const),  of  the  Constitution  of 
this  state,  is  a  presumption  arising  upon  the 
finding  of  the  Commission  that  the  order  baa- 
ed upon  the  facts  in  the  record  is  presumed, 
upon  appeal  In  this  court,  to  be  prima  facie 
Just,  reasonable,  and  correct  subject  to  be 
rebutted  or  overcome  by  the  facts  in  the  rec- 
ord as  found  and  weighed  by  this  court  on 
review.  A.,  T.  &  S.  F.  By.  Co.  v.  State  et 
al.,  23  Okl.  210,  100  Paa  11,  21  I*  B.  A.  (N. 
S.)  008:  Id.,  23  Okl.  610, 101  Paa  262.  This 
court  In  reviewing  this  order  of  the  Commit 
sion  sits  In  a  legislative  and  administrative 
capacity.  A.,  T.  &  S.  F.  By.  Co.  v.  Love,  23 
OkL  192,  99  Pac.  1081;  A.,  T.  &  S.  F.  By. 
Co.  T.  State  et  aL,  23  Okl.  610,  101  Paa  262 ; 
Pioneer  Telephone  &  Telegraph  Co.  v.  City 
of  BarUesvllle,  139  Paa  694,  not  yet  offlclaUy 
reported ;  Prentls  v.  Atlantic  Coast  line  Co., 
211  U.  S.  210,  29  Sup.  Ct  67,  53  L.  Ed.  150. 
This  court  sitting  here  in  a  legislative  capaci- 
ty reviewing  the  action  of  the  Commission  Is 
bound  with  the  constitutional  limitation  that 
the  action  of  the  Commission  Is  prima  facie 
reasonable  and  Just  If  there  is  any  evi- 
dence reasonably  tending  to  support  the  or- 
der, (hen  the  burden  is  upon  the  appellants 
to  show  by  evidence  in  the  record  so  strong 
and  conclusive  as  to  overcome  all  presump- 
tions in  its  favor  that  the  same  is  unreason- 
able and  unjust  Unless  they  meet  that 
burden  in  this  legislative  review,  the  order 
of  the  Commission  must  be  affirmed.  Under 
the  rule  laid  down  by  the  Supreme  Court  of 
the  United  States  in  the  Prentls  Case,  here- 
tofore referred  to,  the  action  of  the  court 
in  this  case  is  purely  legislative  and  not  ]u- 
dicUL 

In  Simpson  et  aL  v.  Sh^ard,  230  U.  8. 
352,  33  Sup.  Ct  729,  57  Ii.  Ed.  1511,  It  Is 
said:  "The  rate-making  power  is  a  legisla- 
tive power  and  necessarily  implies  a  range  of 
legislative  discretion.  We  do  not  sit  as  a 
board  of  revision  to  substitute  our  Judgment 
for  that  of  the  Legislature,  or  of  the  com- 
mission lawfully  constituted  by  it  as  to 
matters  within  the  province  of  either. 
•  •  •  The  case  falls  within  a  well-de- 
fined category.  Here  we  have  a  general 
schedule  of  rates,  involving  the  profitable- 
ness of  the  intrastate  operations  of  the  car- 
rier, taken  as  a  whole,  and  the  inquiry  is 
whether  the  state  has  overstepped  the  con- 
stitutional limit  by  making  the  rates  so  un- 


reasonably low  tliat  the  carriers  are  deprived 
of  their  property  vrithout  due  process  of  law, 
and  denied  the  equal  protection  of  the  laws. 
The  property  of  the  railroad  corporation  has 
been  devoted  to  the  public  use.  There  is 
always  the  obligation  springing  from  the  na- 
ture of  the  business  in  which  it  is  engaged — 
which  private  exigency  may  not  be  permitted 
to  Ignore — that  there  shall  not  be  an  exorbi- 
tant charge  for  the  service  rendered,  but  the 
state  has  not  seen  fit  to  undertake  the  serv- 
ice itself,  and  the  private  property  embarked 
in  It  is  not  placed  at  the  mercy  of  legisla- 
tive caprice  It  rests  secure  under  the  con- 
stitutloinal  protection,  which  extends  not 
merely  to  the  title,  but  to  the  right  to  re- 
ceive Just  compensation  for  the  service  given 
to  the  public.  •  •  •  The  ascertainment 
of  that  value  is  not  controlled  by  artiflcial 
rules.  It  Is  not  a  matter  of  formulas,  bnt 
there  must  be  a  reasonable  Judgment  having 
its  basis  in  a  proper  consideration  of  all  the 
relevant  facta." 

In  Knott  et  aL  v.  St  Louis,  K.  C.  &  C.  R. 
Co.  et  aL,  230  U.  S.  512,  33  Sup.  Ct  983,  57 
L.  Ed.  1596,  it  is  said:  "We  have  then  bi 
substance  the  same  question  that  was  pre- 
sented in  the  Minnesota  cases  with  respect 
to  the  evidence  of  the  additional  cost  of 
transacting  the  Intrastate  business.  There 
are  numerous  expressions  of  Judgment  on 
the  part  of  witnesses  as  to  the  amount  of 
the  intrastate  cost  some  estimating  it  on  the 
revenue  basis  and  others  on  the  ten-mile 
basis.  The  estimates  took  a  similarly  wide 
range,  making  the  cost  of  the  Intrastate  or 
short  haul  business  from  two  to  eight  or 
more  times  that  of  the  Interstate  or  long 
haul  business.  There  was  also  testimony 
on  each  side  as  to  certain  tests,  but  these 
covered  only  a  few  days.  We  can  reach  no 
different  conclusion  from  that  stated  In  the 
decision  to  which  we  have  referred  that,  in 
an  Issue  of  this  character,  involving  the 
constitutional  validity  of  state  action,  gen- 
eral estimates  of  the  sort  here  submitted 
with  respect  to  a  subject  so  intricate  and  im- 
portant should  not  be  accepted  as  adequate 
proof  to  sustain  a  finding  of  confiscation." 

The  order  of  the  Commission  will  be  modi- 
fied to  conform  to  the  recommendation  of  the 
Commission  as  proposed  by  order  of  Decem- 
ber 26,  1911,  No.  40,  hereinbefore  set  out 
(Fifth  Annual  Report  of  the  Corporation  Com- 
mission, 1912,  voL  1,  pp.  -680,  594),  and  as 
modified  the  same  Is  affirmed,  and  the  rates 
in  accordance  with  said  modification  are  de- 
clared to  be  in  force  from  AuguslJ  1,  1909. 

All  the  Justices  concur. 

On  Rehearing. 

Counsel  for  the  express  companies  refer 
to  Pioneer  Telephone  &  Telegraph  Co.  v. 
Westenhaver  et  al.,  23  Okl.  226,  99  Pac. 
1019,  Pioneer  Telephone  &  Telegraph  Co.  v. 
Westenhaver  et  al.,  29  OkL  429,  118  Pac.  354, 
38  I*  B.  A.  (N.  S.)  1209,  Hine  v.  WadUngton, 
33  OkL  173, 124  Paa  299,  and  Western  Union 
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Telegrapli  Go.  t.  State,  81  OkL  415,  121  Pac. 
1068,  aa  being  against  the  comparison  of 
rate  thetiry.  In  these  cases  the  comparison 
of  rate  rale  was  not  invoked.  No  evidence 
on  that  theory  was  offered.  Therefore  these 
cases  cannot  be  considered  as  In  point  for 
such  contention.  As  to  Midland  Valley  Ry. 
Co.  V.  State,  24  OkL  817,  104  Pac.  1086 ;  K. 
C.  M.  &  O.  Ry.  Oa  et  aL  ▼.  State,  24  OkL 
S22,  104  Pac.  1091;  A.,  T.  &  S.  F.  B.  Co. 
et  aL  V.  State,  24  OkL  824,  104  Pac.  1090 ; 
St  L.  &  S.  F.  R.  Co.  et  al.  v.  State,  24  OkL 
826,  104  Pae  1088;  St  li.  &  S.  F.  R.  Co.  et 
aL  ▼.  State,  24  Okl.  828,  104  Pac.  1067;  St 
Lu,  I.  M.  &  &  Ry.  Go.  et  aL  v.  State,  24  OkL 
830,  104  Pac  1002;  M.,  K.  &  T.  Ry.  Co.  et 
aL  v.  State,  24  OkL  832,  104  Pac.  1089;  A., 
T.  &  S.  F.  Ry.  Co.  et  al.  v.  State,  24  Okl. 
834,  104  Pac.  1089;  C,  R.  I.  &  P.  Ry.  Co.  et 
al.  V.  State,  24  OkL  835,  104  Pac.  1002— the 
syllabDS  is  as  follows: 

"By  section  22,  art  9,  of  the  Constitotion 
(Bonn's  Ed.  i  234),  it  becomes  the  duty  of 
the  Coiporatlon  Commission,  upon  hearing 
an  order  proposed  to  fix  the  rates  to  be 
charged  by  a  railway  company  for  services 
for  hauling  Intrastate  shipments,  to  make 
finding  of  f^cts  upon  which  the  order  of  the 
Commission  is  based,  and,  on  an  appeal 
from  such  order,  to  certify  the  facts  so 
found  by  It  to  this  court 

"(a)  When  the  Corporation  Commission,  in 
making  an  order  flzhag  rates  which  a  rail- 
way company  may  charge  for  hauling  in- 
trastate freight  fails  to  make  a  finding  of 
facts,  and  to  certify  same  to  the  Supreme 
Court  on  appeal  from  such  order,  such  court 
may,  under  said  section  of  the  Constitution, 
remand  the  case  to  the  Commission,  with 
directions  to  fihd  the  facts  upon  which  the 
Commission  based  its  order,  and  to  certify 
same  to  the  court  before  the  appeal  la  final- 
ly decided." 

In  this  Jurisdiction  the  syllabus  declares 
the  law  of  the  case,  and  the  foregoing  is 
all  that  was  decided  In  said  cases.  The  oth- 
er cases  referred  to  merely  follow  the  rule 
announced  In  the  Midland  Valley  Railway 
Company  Case,  In  which  only  evidence  as  to 
compare  rates  was  Introduced  before  the 
Commission.  No  evidence  was  received 
whatever  as  to  the  values  of  the  property 
of  the  railway  company  within  the  state, 
and  the  entire  earnings  witliin  the  state, 
both  interstate  and  Intrastate,  freight  pas- 
senger, and  miscellaneous,  and  also  the  en- 
tire expense  of  ot)eratlon,  including  that  for 
necessary  repairs,  etc.  It  was  within  the 
discretion  of  this  court  to  remand  that  case 
for  evidence  to  be  introduced  on  that  theory. 
It  appears  also  from  the  opinion  that  the  ap- 
peal was  sought  to  be  dismissed  on  motion 


of  the  state  on  the  ground  that  no  findings 
of  fact  were  made  by  the  Commission.  We 
quote  from  the  opinion  24  OkL  at  page  820, 
104  Pac.  1087,  where  It  says:  "It  was  the 
duty  of  the  Commission  to  make  the  findings 
of  facts  upon  which  this  order  is  based,  and, 
having  failed  so  to  do,  It  cannot  be  permitted 
for  that  reason  to  have  this  court  dismiss 
this  appeaL  and  the  motion  Is  accordingly 
overruled." 

[2]  In  that  case  we  announced  the  rule 
that  the  Commission  in  fixing  rates  wherever 
it  was  practical  should  receive  evidence  up- 
on all  issues  or  theories  upon  which  the  or- 
der might  be  Justified.  When  such  is  done 
and  upon  any  reasonable  theory  there  Is 
evidence  before  the  Commission  to  sustain 
the  order,  and  there  Is  not  evidence  in  the 
record  to  overcome  and  destroy  the  support- 
ing evidence,  the  order  must  stand  before 
this  court,  because  on  review  here  the  order 
of  the  Commission,  If  there  is  any  evidence 
to  sustain  U,  is  prima  fade  reasonable  and 
Just.  This  is  a  direct  proceeding  by  appeal 
in  a  legislative  way  to  review  the  action  of 
the  Commission,  but  certain  limitations  are 
placed  upon  this  court  In  the  exercise  of  the 
power  of  review.  That  is  that  the  order  of 
the  Commission  is  prima  fade  Just  and  rea- 
sonable, and  the  burden  Is  upon  the  party 
assailing  the  same  to  destroy,  and  not  only 
overcome  that  presumption,  but  also  by  evi- 
dence to  show  that  the  order  la  erroneous  or 
unjust  and  unreasonable. 

There  are  exceptions  to  the  rule  of  "ade- 
quate return  on  Investments"  as  to  the  fixing 
rates.  Louisville  &  N.  R.  Co.  v.  Railroad 
Conunission  of  Alabama  et  al.  (D.  C.)  20S 
Fed.  36.  The  fact  that  this  court  In  ezerds- 
ing  its  discretion  to  have  as  complete  a  rec- 
ord as  practical  for  the  purpose  of  determin- 
ing as  to  the  Justness  or  reasonableness  of 
the  order  complained  of  in  remanding  with 
directions  that  evidence  be  taken  on  the  "ade- 
quate return  on  the  Investment"  theory  did 
not  commit  Itself  to  the  rule  that  an  order 
of  the  Commission  would  not  l>e  sustained 
on  the  comparison  of  rate  theory,  when  the 
evidence  on  that  theory  supported  the  order. 
However,  we  think  that  the  record  shows 
that  the  Commission  lias  considered  this 
case  on  all  theories,  not  only  on  the  "compar- 
ison of  rate  theory,"  but  also  on  the  "ade- 
quate return  on  Investment"  theory,  notwith- 
standing the  Ufflculty  presented  as  to  the 
separation  of  interstate  and  Intrastate  busi- 
ness and  expenses,  etc.  See,  also,  Wood  et 
aL  V.  Vandalla  Railroad  Co.,  231  U.  S.  1,  34 
Sup.  Ct  7,  68  I*  Ed.—,  dedded  by  the  Su- 
preme Court  of  the  United  States  October 
20,  1913. 

The  petition  for  rehearing  will  be  denied. 
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CROWDEB  STATE  BANK  ▼.  MITHA  POW- 

DEB  CO.  et  aL 
(Supreme  Court  of  Oklahoma.    Dec.  23,  1913.) 

(Syllabu*  by  the  Court.) 

1.  Banks  and  Bankinq  (§  113*)— Contbact 

BY    CaSHUEB— LlABlIlTT    OF    BANK— ESTOP- 
PEL. 

Where  a  cashier  of  a  bank  makes  a  con- 
tract, which  is  beyond  his  power  and  author- 
ity, but  the  bank  by  reason  thereof  secures  a 
benefit  or  beneficial  effect,  it  will  not  thereaft- 
er be  heard  to  urge  nonliability  thereunder  on 
the  plea  of  ultra  vires. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Bankins,  Cent  Dig.  gS  273-276;  Dec.  Dig.  { 
lia*] 

2.  CoBFOBATioNB  (f  388*)— Ultra  Vibes  Con- 
tbact—Estoppel. 

It  may  be  considered  as  settled  law  in 
this  state  to-day  that,  when  a  corporation  goes 
outside  of  its  legitimate  business  and  makes  a 
contract,  and  that  contract  is  executed,  and  the 
corporation  has  received  the  benefits  of  the 
contract,  the  courts  will  not  listen  to  a  plea 
of  ultra  vires. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  166&-1567:  Dec.  Dig.  § 
388.*] 

S.  CoBPOBATiONs  (i  461*)— Ultba  Vibes  Con- 
tbact—Action. 

When  suit  is  brought  on  an  ultra  vires 
contract  against  a  corporation,  the  contract  be- 
ing evidenced  by  a  written  instrument,  the  ac- 
tion is  not  maintained  by  virtue  of  the  written 
instrument,  but  on  the  implied  contract  of  the 
corporation  to  return  the  property  delivered 
by  ^rtue  thereof  or  to  place  the  parties  in 
status  quo.  To  maintain  such  an  action  is  not 
to  affirm,  but  to  disaffirm,  the  original  or  un- 
lawful contract 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {  1787;   Dec.  Dig.  {  461.»] 

(AiditUmai  ByUabut  hy  BditorM  Btvff.) 

4.  COBPOBATIONS  ({  370*)  —  POWEBS  —  COR- 
TBACT8— "UI.TBA   ViRES." 

There  are  many  shades  and  distinctions  of 
meaning  of  the  term  "ultra  vires,"  but  in  its 
primary  sense  it  means  beyond  the  scope  and 
power  of  a  corporation  to  perform  under  any 
circumstances  or  for  any  purpose. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {$.1511-1518;  Dec.  Dig.  { 
370.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  8,  pp.  7145,  7146.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Pittsburg  Coun- 
ty;  B.  P.  Hammond,  Judge. 

Action  by  the  MtD&  Powder  Company 
against  the  Crowder  State  Bank  and  another 
to  recover  money  judgment.  Judgment  for 
plalntifT  against  the  bank  only,  and  the  bank 
brings  error.     A£9rmed. 

Robert  N.  McMllIen,  of  McAlester,  for 
plalntift  in  error.  Wright  &  Boyd,  of  Mc- 
Alester, for  defendant  in  error,  ^Etna  Pow- 
der Co. 

ROBERTSON,  C.  In  the  year  1907  W. 
A.  Lovejoy,  then  engaged  as  a  contractor  by 
the  M.,  K.  &  T.  Ry.  Co.,  In  Pittsburg  county, 
Okl.,  being  in  need  of  powder  and  dynamite 
with  which  to  prosecute  his  work,  ordered  a 


large  quantity  thereof  from  the  .SStna  Po^r- 
der  Company;  the  order  was  in  writing, 
and  at  the  bottom  of  the  paper,  and  nnder 
the  signature  of  Lovejoy,  was  the  following: 

"We  agree  to  hold  the  amount  of  this  bill 
out  of  funds  due  Mr.  Lovejoy  when  same  Is 
received  by  us. 

"The  Crowder  State  Bank, 
"By  J.  L.  Henderson,  Cashier. 

"Aug.  2,  '07." 

And  on  the  reverse  side  of  the  order  ap- 
pear the  words:  "J.  L.  Burba,  above  guar- 
antees account  of  Crowder,  I.  T." 

By  virtue  of  said  order  and  the  Indorse- 
ments thereon,  as  aforesaid,  {he  .^tna  Pow- 
der Company,  on  August  10,  1907,  shipped 
Lovejoy  powder  and  dynamite  to  the  value 
of  $189,  and  the  same  was  received  and  nsed 
by  him.  On  February  1,  1908,  Lovejoy"* 
employer,  the  M.,  K.  •&  T.  Ry.  Co.,  issued  Its 
check  to  him  for  the  sum  of  $3,275.87,  and 
on  March  2d  thereafter  another  check  for 
$1,243.02,  in  part  payment  of  the  work,  per- 
formed by  him  under  his  contract;  twth 
these  checks  were  issued  to  Lovejoy  subse- 
quent to  the  order  and  shipment  of  the  pow- 
der and  dynamite,  and  were  indoi'sed  and 
deposited  by  him  vrlth  the  plaintiff  in  error, 
the  Crowder  State  Bank,  and  by  it  collected 
in  the  usual  course  of  business ;  that,  not- 
withstanding that  said  sum  of  $4,518.90  be- 
longing to  the  defendant  Lovejoy  came  into 
the  possession  of  defendant  bank  subsequent 
to  the  giving  of  the  order  for  the  powder 
and  dynamite,  as  aforesaid,  with  the  in- 
dorsements of  said  bank,  the  said  bank  failed 
and  refused  to  withhold  the  amount  of  the 
bill  due  the  Mtaa.  Powder  Company,  and  fail- 
ed and  refused  absolutely  to  apply  $189  of 
said  amount  on  the  payment  of  said  bill, 
which  by  its  indorsement  It  was  twund  to 
do.  Suit  was  instituted  by  the  .Sitna  Pow- 
der Company  against  Lovejoy,  the  Crowder 
State  Bank,  and  Burba  for  the  recovery  of 
the  amount  No  service  was  had  on  Lovejoy, 
and  the  suit  proceeded  against  his  code- 
fendants  and  resulted  in  a  judgment  against 
the  bank  for  the  full  amount  Burba  recov- 
ered a  Judgment  for  his  costs,  the  jury  find- 
ing for  him  on  the|  merits  of  the  case.  The 
bank  brings  this  appeal  and  insists  that 
there  is  error  In  the  record  in  that:  (1)  Plain- 
tiff's petition  fails  to  state  facts  sufScient 
to  constitute  a  cause  of  action.  (2)  The  evi- 
dence falls  to  show  a  cause  of  action  In  favor 
of  plaintiff  and  against  defendant  (3)  The 
evidence  falls  to  show  that  plaintiff  suffered 
any  substantial  damage  by  the  failure  of  de- 
fendant bank  to  withhold  the  money  from 
Lovejoy's  account  (4)  The  court  erred  in 
giving  instruction  No.  3  to  the  jury.  (5)  The 
court  erred  in  rendering  judgment  against 
defendant  (6)  The  court  erred  in  overruling 
defendant. bank's  motion  for  new  trial. 

While  the  petition  in  error  contains  six 
separate  assignments  of  error,  it  is  evident 


*For  other  cues  see  nim  topic  and  section  NUMBER  in  Dec.  Dig-  *  Am.  Dig.  Key-Mo.  Seil«v<*  B«p'r  laaaxas 
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that  the  principal  question  In  the  case  Is: 
The  allegationa  of  the  petition  and  the  proof 
show  that  the  undertaking  aasnmed  by  the 
bank  was  nltra  vires  and  therefore  not  bind- 
ing upon  it 

The  evidence  clearly  shows  that  LoveJoy, 
the  contractor,  was  a  customer  of  the  bank ; 
at  times  he  had  large  deiwsits  while  at  other 
times  he  was  overdrawn;  at  the  time  the 
powder  and  dynamite  were  ordered,  August 
2, 1907,  it  is  not  shown  what  the  condition  of 
his  account  was;  on  December  6,  1907,  Mr. 
Hawley,  manager  of  the  iBtna  Powder  Com- 
pany, at  St.  Liouis,  wrote  to  the  bank  as  fol- 
lows: 

"St  Louis,  Mo.  Dec.  6,  1907. 
Crowder  State  Bank,  Crowder,  Okla. — 
Gentlemen:  We  hand  you  herewith  state- 
ment of  account  against  Mr.  W.  A.  Lovejoy, 
Crowder,  Oklahoma,  amount  of  same  |189.00, 
wliich  is  long  past  due,  the  account  being 
dated  August  10th.  When  this  order  was 
given  by  Mr.  Lovejoy  you  made  a  notation 
on  the  order  saying  that  you  would  bold  the 
amount  of  this  bill  out  of  funds  due  Mr. 
Lovejoy  when  same  was  received  by  you. 
As  we  have  not  heard  from  Mr.  Lovejoy  for 
some  time  and  are  quite  eager  to  close  our 
books  for  the  year,  wiU  you  kindly  send  us 
a  check  for  the  amount  If  you  have  the  funds 
on  hand.    Very  truly, 

"The   ^tna    Powder   Company, 
"B.  B.  W.  Hawley." 

"Mr.  Lovejoy  is  expecting  his  money  every 
day  now,  and  when  paid  will  be  attended  to." 
"Received  Dec.  14, 1907.    Chicago." 
The  notation  on  the  letter  under  Hawley's 
signature  was  made  by  Henderson,  the  cash- 
ier of  defendant  bank  and  after  making  it  he 
returned  the  letter  to  the  powder  company. 
On  January  28,    1908,   Mr.   Rodgers,   the 
auditor  of  the  powder  company,  wrote  the 
bank  the  following  letter: 

"Chicago,  January  28,  190a 
"Crowder  State  Bank,  Crowder,  Oklaho- 
ma.— ^Dear  Sirs:  On  December  6th,  we  re- 
ceived a  notation  on  the  bottom  of  our  letter 
of  that  date  regarding  our  account  against 
W.  A.  Lovejoy  of  your  city,  stating  that  pay- 
ment would  be  forwarded  to  us  in  a  few  days 
as  Mr.  Lovejoy  was  expecting  his  money. 
This  i»  now  almost  sixty  days  ago  and  as 
the  account  is  quite  old  we  would  thank  you 
to  advise  us  when  we  may  expect  payment 
"Very  truly  yours, 

"The  iEitna   Powder  Company, 
"By  J.  H.  Rodgers,  Auditor." 
This  letter  was  received  by  the  bank,  and 
Mr.  Henderson,   the   cashier,   returned   the 
same  to  the  powder  company  at  Chicago  on 
February  2,  1908,  with  the  following  indorse- 
ment on  the  back  (Record,  p.  47) :   "It  is  my 
understanding  that  Mr.   L«veJoy  will  remit 
you  just  as  soon  as  the  Katy  pays  him  his  No- 
vember estimates.    The  Katy  is  about  sixty 
days  behind.    Bxpect  settlement  next  week." 
Mr.  Hoyt  the  salesman  for  the  powder 
company  testlfled  that  he  sold  Lovejoy  the 


powder  and  dynamite  in  August  1007;  that 
liovejoy  signed  the  order  in  his  presence; 
that  Henderson,  the  cashier,  signed  the  in- 
dorsement in  his  presence  also.  This  is  not 
denied. 

Henderson,  the  cashier,  testified  that  he 
indorsed  the  order  as  charged  by  the  powder 
company;  that  he  had  made  the  notations 
on  the  letters  above  set  out ;  that  he  did  not 
call  the  attention  of  the  board  of  directors 
to  the  fact  that  the  powder  company  held 
the  bank  liable  for  the  account;  that  he  did 
not  remember  the  circumstances  transpiring 
at  the  time  the  order  was  signed,  except  that 
Mr.  Lovejoy  wanted  some  powder  and  that 
the  powder  company  wanted  the  bank  to  pay 
them  for  it  when  the  money  came  to  Mr. 
Lovejoy;  that  the  t>ank  had  an  assignment 
of  all  of  Lovejoy's  money  due  him  on  his 
estimates  and  that  be  told  the  powder  com- 
pany that  when  the  money  came  to  the 
bank,  if  there  was  anything  left  after  pay- 
ing the  bank,  the  powder  company  would  be 
paid;  that  Lovejoy  was  then  depositing  his 
money  in  the  bank,  and  that  at  the  time  he 
was  in  Crowder  doing  some  construction 
work  for  the  Katy  Railroad;  that  because 
Lovejoy  wanted  him  to  indorse  the  order  he 
would  do  so  to  encourage  him  as  much  as  he 
could ;  that  he  knew  Lovejoy  had  the  money 
coming  to  him;  that  the  bank  did  what  it 
could  to  suit  Liovejoy's  convenience;  that 
the  bank  permitted  Liovejoy  to  dieck  out  the 
balance  of  $1,421.64,  which  was  to  his  credit 
on  February  5,  1908;  that  the  bank  had  its 
other  indebtedness  secured  by  assignment; 
that  the  bank  knew  the  order  bad  not  been 
paid,  but  did  not  consider  it  had  guaranteed 
the  same.  From  his  testimony  it  is  further 
shown  that  Lovejoy  on  December  6,  1907, 
had  a  credit  in  the  bank  of  $90.34;  that 
on  January  28,  1908,  he  had  overdrawn  $1,- 
662.82;  that  on  May  18,  1908,  he  closed  his 
account  with  the  bank;  that  the  last  time 
there  was  a  credit  balance  to  him  was 
April  8,  1908,  to  the  amount  of  $41.48;  that 
on  the  day  the  order  was  made  his  balance 
was  $171.14;  that  on  February  5,  1908,  he 
deposited  $3,275.87 ;  that  at  the  time  he  made 
this  last  deposit  he  owed  the  bank  $1,774.14, 
and  that  after  making  the  deposit  he  bad  a 
credit  balance  of  $1,425.64 ;  that  on  the  4th 
day  of  April,  1908,  his  balance  was  $837.38. 

[1,  2, 4]  The  action  in  the  court  below  pro- 
ceeded apparently  on  the  theory  that  the 
cause  of  action  was  predicated  upon  a  writ- 
ten Instrument  and  not  for  damage  by  rea- 
son of  the  breach  of  contract  Of  this  phase 
of  the  case  we  will  deal  later,  but  now,  with- 
out enunciating  any  general  rule,  it  will  be 
sufficient  for  us  to  determine  whether  or  not 
the  facts,  as  stated,  bring  this  case  within 
the  doctrine  of  ultra  vires  as  reUed  upon  by 
the  bank.  The  plea  of  ultra  vires  as  used 
herein  is  Intended  doubtless  to  mean  that  act 
of  the  cashier  in  guaranteeing  payment  of 
the  account  to  the  powder  company  without 
the   knowledge,   consent   or   ratiflcatton  of      t 
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the  board  of  directors.  It  Is  not  used  in  Its 
primary  sense  or  meaning  as  being  beyond 
the  scope  of  the  powers  of  tbe  corporation 
to  perform  it  nnder  any  circumstances  or 
for  any  purpose.  There  are  many  shades  of 
meaning  and  distinction  employed  and  nndei^ 
stood  by  the  term,  but,  as  we  use  it  here.  It 
is  meant  thereby  to  challenge  the  authority 
of  the  cashier  of  defendant  bank  to  bind  the 
same  as  a  guarantor  without  the  knowledge 
or  consent  or  ratification  of  the  board  of  di- 
rectors. Used  In  this  sense,  it  becomes  a 
matter  of  primary  Importance  to  at  first 
ascertain  whether  or  not  the  bank  secured  a 
benefit  or  a  beneficial  effect  of  the  alleged 
contract.  Ordinarily,  where  the  bank  or  cor- 
poration secures  no  benefit  or  beneficial  ef- 
fect from  the  contract,  or  when  the  contract 
is  plainly  beyond  the  scope  or  power  of  tbe 
parties  making  it,  the  above  principle  cannot 
be  invoked  or  relied  upon.  It  is  only  In 
cases  of  ambiguity  or  vagueness  or  where 
tbe  contract  is  doubtful  in  tills  respect  that 
it  can  be  applied.  But,  If  the  contract  com- 
plained of  is  one  which  clearly  contemplates 
some  act  beneficial  to  the  corporation.  It 
will  generally  be  upheld  and  the  plea  dis- 
regarded.   3  Thompson,  Corporations,  {  2118. 

"Where  tbe  contract  is  auxiliary  and  bene- 
ficial to  the  main  business  for  which  a  cor- 
poration is  formed,  although  not  within  the 
exact  scope  of  its  powers,  contracts  will  be 
upheld  and  the  defense  of  ultra  vires  will  not 
be  permitted."  Malone  v.  Lancaster,  182  Pa. 
309,  37  AtL  S32. 

In  tbe  case  at  bar  It  is  clearly  inferable 
from  tbe  record  that  the  bank  was  Interested 
in  baring  Lovejoy  perform  his  contract  with 
tbe  railroad  company.  It  had  his  assignment 
of  estimates  and  collected  the  amounts  due 
him  and  permitted  him  to  make  overdrafts 
at  certain  times.  Without  powder  and  dy- 
namite Lovejoy  could  not  perform  bis  con- 
tract with  the  railroad,  and,  for  the  purpose 
of  enabling  him  to  do  so,  it  became  necessary 
that  he  have  credit  upon  which  to  purchase 
the  necessary  instrumentalities  with  which 
he  could  successfully  prosecute  bis  work. 
For  this  purpose,  and  this  alone,  the  bank, 
through  its  cashier,  lent  taim  aid  by  indors- 
ing as  guarantor  the  written  order  for  the 
powder.  By  the  use  of  the  powder  he  was 
enabled  to  perform  his  contract,  and  by  per- 
forming his  contract  he  was  able  to  close 
bis  account  at  the  bank  without  a  loss  to 
it  Banks  are  often  permitted  to  go  into 
other  business  in  order  to  save  a  debt.  Many 
courts  hold  that  public  policy  requires  that 
a  bank  should  have  broad  powers  in  the 
exercise  of  the  Judgment  of  the  officials  in 
order  to  protect  itself  from  losses,  and 
again,  that,  although  a  corporation  may  ex- 
ceed its  powers  by  entering  into  contracts 
n9t  permitted  by  its  charter,  nevertheless, 
if  Uiose  contracts  are  not  malum  in  se,  the 
corporation  Itself  cannot  avoid  them  by 
pleading  ultra  vires.    And  it  seems  to  us  that. 


whether  a  contract  is  ultra  vires  or  not,  if 
tbe  corporation  has  permitted  its  execution 
and  allowed  Innocent  parties  to  surrender 
property  or  other  things  of  value  thereunder 
without  objection,  and  it  is  impossible  to 
restore  their  status  quo  and  at  the  same 
time  itself  receive  and  keep  tbe  benefits  or 
beneficial  effects,  it  will  not  then  be  heard 
to  plead  ultra  vires  or  lack  of  authority  of 
one  of  its  principal  officers  to  bind  it  In  that 
particular  respect 

"  •  •  •  It  is  now  very  well  settled  that 
a  corporation  cannot  avail  Itself  of  tbe  de- 
fense of  ultra  vires  when  tbe  contract  In 
good  faith,  has  been  fully  performed  by  the 
other  party,  and  tbe  corporation  has  bad 
tbe  full  benefit  of  tbe  performance  and  of 
the  contract"     Darst  t.  Oale,  83  111.   141. 

"Corporations  are  presumed  to  contract 
within  their  powers.  The  doctrine  of  ultra 
Tires,  when  invoked  for  or  against  a  corpora- 
tion, should  not  •  •  *  prevail  where  It 
would  defeat  tbe  ends  of  Justice  or  work  a 
legal  wrong."  Ohio,  etc.,  Ry.  Co.  ▼.  Mc- 
Carthy, 96  U.  S.  258,  24  L.  Ed.  693. 

"The  doctrine  of  ultra  vires,  whether  In- 
voked for  or  against  a  corporation,  is  not 
favored  in  the  law.  It  should  never  be  ap- 
plied where  it  will  defeat  the  ends  of  Justice, 
If  such  a  result  can  t>e  avoided."  San  An- 
tonio V.  Mebaffy,  96  U.  S.  312,  24  L^  Ed.  817. 

"The  plea  of  ultra  vires  will  not  be  allow- 
ed to  prevail,  •  ♦  •  when  It  will  not  ad- 
vance Justice,  but,  on  the  contrary,  will  ac- 
complish a  legal  wrong."  Lewi^  v.  American 
S.  &  U  AssoclaUon,  98  Wis.  203,  73  M.  W. 
793,  39  L.  R.  A.  659. 

"A  corporation  cannot  defend  against  a 
contract  liability  growing, out  of  a  business 
in  which  it  is  actually  engaged  on  the  ground 
that  such  business  was  done  In  excess  of  its 
corporate  powers."  Linkauf  v.  Lombard,  137 
N.  I»  417,  33  N.  B.  472,  20  L.  B.  A.  48,  33 
Am.  St  Rep.  743. 

"In  case  of  a  transaction  which  Is  simply 
ultra  vires,  neither  party  will  be  beard  to 
allege  its  invalidity  while  retaining  its  fruits. 
Limitation  of  the  contractual  power  of  a  cor- 
poration does  not  prevent  It  from  maldng 
restitution  of  money  or  property  obtained 
under  an  unauthorized  contract"  Manchest- 
er &  L.  R.  Co.  V.  Concord  R.  Co.,  66  N.  EL 
100,  20  AtL  383,  9  L.  R.  A.  689,  49  Am.  St 
Rep.  682. 

"It  would  be  in  the  highest  degree  Inequita- 
ble and  unjust  to  permit  a  defendant  to  re- 
pudiate a  contract,  the  benefit  of  which  it 
retains."  Sedgwick  on  Statutes  and  Statu- 
tory Construction,  p.  73.     ' 

"And  this  is  especially  true  where  the  con- 
tract has  been  executed  and  third  parties 
have  acquired  rights  on  the  faith  of  It"  29 
Cyc.  62. 

"It  may  be  considered  as  settled  law  to- 
day when  a  corporation  goes  outside  of  its 
legitimate  business  and  makes  a  contract 
and  that  contract  is  ezecuted^^nd  the  cotpo- 
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ration  haa  received  tbe  benefits  of  the  con- 
tract, the  courts  will  never  listen  to  a  plea 
of  ultra  vires."  29  Oyc.  52 ;  Holt  v.  Winfleld 
Bank  (C.  C.)  25  Fed.  812. 

"In  cases  of  contracts  upon  which  corpora- 
tions could  not  be  sned  because  they  were 
ultra  vires,  the  conrts  have  gone  a  long  way 
to  enable  parties  who  had  parted  with  prop- 
erty or  money  on  the  faith  of  such  contracts 
to  obtain  Justice,  by  the  recovery  of  the  prop- 
erty or  the  money  specifically,  or  as  money 
had  and  received  to  plaintiff's  use."  Salt 
Lake  City  v.  HoUister,  118  U.  S.  263,  6  Sup. 
Ct  1055,  30  L.  Ed.  178. 

"The  executed  dealings  of  corporations 
must  be  allowed  to  stand  for  and  against 
both  parties,  when  the  plainest  rules  of  good 
faith  so  require"  Parish  v.  Wheeler,  22  N. 
7.  509. 

"Where  a  corporation  enters  into  a  con- 
tract ultra  vires  and  the  other  party,  in  re- 
liance thereon  and  in  execution  thereof,  ex- 
pends money,  the  corporation  is  liable  on 
the  contract,  provided  it  be  not  in  violation 
of  its  charter  nor  prohibited  by  law."  State 
Board  v.  Citizens'  St  Ky.  C!o.,  47  Ind.  407, 
17  Am.  Bep.  702. 

"At  the  present  time,  the  defense  of  ultra 
vires  is  very  generally  regarded  by  the  courts 
as  an  ungracious  and  odious  one.  And  it  is 
very  well  settled  that  neither  party  to  the 
contract  can  avail  itself  of  such  a  defense 
when  the  contract  has  been  fully  performed 
by  the  other  party,  and  he  has  received  the 
full  benefit  of  the  performance  of  tbe  con- 
tract If  an  action  cannot  be  brought  direct- 
ly on  the  contract,  equity  will  grant  relief,  or 
an -action  In  some  other  form  will  prevail." 
29  Cyc.  46. 

"The  modem  mle  has  been  well  stated 
thus:  If  the  act  Is  one  wblch  is  lawful  in 
itself  and  not  otherwise  prohibited,  is  done 
for  the  purpose  of  serving  corporate  ends, 
and  is  reasonably  tributary  to  the  promotion 
of  those  ends  in  a  substantial,  and  not  in  a 
remote  and  fanciful,  sense.  It  may  fairly  be 
considered  wlUiln  the  cliarter  powers."  29 
Cyc.  47. 

"To  say  that  a  corporation  cannot  sue  or 
be  sned  upon  an  ultra  vires  arrangement  is 
one  thing ;  to  say  that  it  may  retain  the  pro- 
ceeds thereof  which  may  have  come  into  its 
possession,  without  making  any  compensa- 
tion whatever  to  the  person  from  whom  it 
has  obtained  them,  is  something  very  differ- 
■eat,  and  savors  very  much  of  an  inducement 
to  fraud."  Green's  Brice's  "Ultra  Vires"  (2d 
Amer.  Ed.)  721. 

[1]  It  may  be  urged  that  the  instrument 
sned  on  was  not  a  written  contract  Inasmuch 
as  its  execution  was  ultra  vires.  It  is  un- 
necessary to  give  consideration  to  this  sug- 
gestion, further  than  to  say  that,  even 
tbongb  the  claim  might  not  be  upheld  on  the 
written  contract  because  unlawful,  nor  ac- 
cording to  its  terms,  yet  it  will  be  sustained 


upon  the  implied  contract  of  the  bank  to  re- 
turn the  property  delivered  by  virtue  there- 
of or  to  place  the  parties  in  status  quo. 
This,  it  is  conceded,  cannot  be  done,  because 
the  powder  has  been  used  in  the  prosecution 
of  that  work  which  enabled  the  bank  to  pro- 
tect itself  as  to  Lovejoy,  and  which  was  the 
beneficial  effect  of  the  contract  flowing  to 
and  accepted  by  tbe  bank. 

Thus  it  was  said  in  Central  Transp.  Co.  v. 
Pullman  Palace  Car  Co.,  139  U.  S.  24,  11  Sup. 
Ct  478,  35  L.  Ed.  66,  by  Mr.  Justice  Gray: 
"A  contract  ultra  vires  beiilg  unlawful  and 
void,  not  because  of  its  being  in  itself  Im- 
moral, but  because  the  corporation,  by  the 
law  of  its  creation,  is  incapable  of  making  it, 
the  courts,  while  refusing  to  maintain  any 
action  upon  the  unlawful  contract  have  al- 
ways striven  to  do  Justice  between  parties, 
so  far  as  could  be  done  consistently  with 
adherence  to  law  by  permitting  the  property 
or  money,  parted  with  on  faith  of  the  un- 
lawful contract,  to  be  recovered  back,  or 
compensation  to  t>e  made  for  it  In  such 
case,  however,  the  action  Is  not  maintained 
upon  the  unlawful  contract,  nor  according  to 
Its  terms ;  but  on  an  implied  contxact  of  the 
defendant  to  return,  or,  failing  to  do  that, 
to  make  compensation  for,  property  or  money 
which  It  has  no  right  to  retain.  To  main- 
tain such  an  action  is  not  to  affirm,  but  to 
dlsa£9rm,  the  unlawful  contract" 

Inasmuch  as  the  contract  under  considera- 
tion has,  long  prior  to  the  commencement  ot 
this  action,  been  fuUy  executed  and  was  of 
beneficial  force  and  effect  to  the  bank,  and 
the  bank,  notwithstanding  these  facts,  failed 
and  refused  to  protect  the  powder  company 
when  It  had  the  opportunity,  It  will  not  now 
be  heard  to  urge  the  plea  of  ultra  vires  as 
relied  upon  in  the  court  below. 

Tbe  other  questions  presented  by  the  rec- 
ord, in  view  of  the  foregoing  conclusion,  be- 
come Immaterial,  and  no  further  considera- 
tion need  be  given  them. 

The  Judement  should  be  affirmed. 

PEB  CURIAM.    Adopted  In  whole. 


STBAIiEB  ▼.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Feb. 
7,  1914.) 

(Byttabut  by  th»  Court.) 

1.  CanaiTAi.  Law  ({  662*)— Evidence— Tbs- 
TiuoNY  Taken  on  Prbliminabt  Heabino. 
Tbe  constitutional  provision  that  "In  all 
criminal  prosecutions  the  accused  shall  have 
the  right  to  t>e  confronted  with  the  witnesses 
against  him"  (Bill  of  Rights,  f  20)  la  not  in- 
fringed by  permitting  the  testimony  given  on 
the  preliminary  examination  of  the  defendant 
by  a  witness  who  has  since  died  to  be  read 
against  him  upon  the  trial  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  tf  S,  153S-1648:  Dec  Dig.  I 
662.*] 
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2.  CBiiaRAi,  Law  (t  542*)  —  Evidence— Tes- 
TIKONT  Taken  at  Pbiliminary  Heabins. 
Where  a  witness  for  the  state  on  the  pre- 
liminary examination  has  since  died,  a  tran- 
scribed copy  of  the  stenographic  notes  of  bis 
testimony  given  on  the  preliminary  examina- 
tion, supported  by  the  stenographer's  testimony, 
is  admissible  in  evidence  against  the  defend- 
ant npon  any  subsequent  trial  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iiaw,  Cent  Dig.  U  1232.  1286;  Dec.  Dig.  t 
542.*] 

8.  Cbiminal  liAW  ({§  419,  420*)— Evidence- 
Testimony  Taken  on  Pkeliminaby  Heab- 
INQ — Heabsax. 

The  rule  that  hearsay  evidence  is  incom- 
petent does  not  appl^  to  testimony  given  on 
the  preliminary  examination  of  the  defendant 
by  a  witness  since  deceased. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {|  073-983;  Dec.  Dig.  fS 
419,  420.»] 

4.  HouioiDB  (I  255*)— Manslauohteb— SuT> 
riciBNCT  OF  Evidence. 

In  a  prosecution  for  murder,  evidence  ex- 
amined and  held  sufficient  to  sustain  a  verdict 
of  guilty  of  manslaughter  in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  539-541 ;   Dec.  Dig.  |  255.*] 

Appeal  from  District  Court,  Mayes  Coun- 
ty;  Preston  S.  Davis,  Judge. 

Lewis  Stealer  was  convicted  of  man- 
slaugbter  in  the  first  degree,  and  appeals. 
Affirmed. 

J.  H.  Langley,  of  Pryor,  for  plaintUT  in 
error.  Cbas.  West,  Atty.  Gen.,  and  G.  J. 
Davenport,  Asst  Atty.  Gen.,  for  tbe  State. 

DOYLE,  J.  This  appeal  Is  prosecuted  from 
a  judgment  and  sentence  entered  on  the  19tti 
day  of  July,  1912,  in  accordance  with  tbe 
verdict  of  the  Jury  flndlog  the  defendant, 
Lewis  Stealer,  guilty  of  manslaughter  in  the 
first  degree,  and  assessing  his  punishment 
at  Imprisonment  in  the  penitentiary  for  tbe 
term  of  four  years. 

[4]  The  evidence  on  tbe  part  of  the  state 
shows  that  the  defendant,  a  Cherokee  Indian, 
together  with  eight  or  nine  other  Cherokees 
gathered  at  the  home  of  Dick  Smith,  the  de- 
ceased, on  November  2,  1910,  and  remained 
there  several  hours,  drinking  whisky,  during 
which  time  tbe  defendant  and  the  deceased 
had  what  several  witnesses  described  as  "a 
little  tussel,  tolerably  rough  though,"  and 
they  were  separated  by  others  present 
There  was  a  Jug  sitting  on  the  porch ;  the 
defendant  grabbed  this  Jug  and  threw  it,  bit- 
ting tbe  deceased  on  the  head,  fracturing  bis 
skull,  and  inflicting  a  wound  about  two  Inches 
long  and  an  inch  wide.  The  deceased  fell 
unconscious,  and  on  tbe  ninth  day  thereafter 
he  died.  The  defendant  as  a  witness  in  bis 
own  behalf  testified  that  he  only  remembers 
that  he  went  to  tbe  home  of  tbe  deceased  and 
became  drunk,  and  woke  up  about  sundown 
by  the  side  of  the  road  about  a  quarter  of 
a  mile  from  Dick  Smith's  home ;  that  he  bad 
no  recollection  of  having  any  trouble  with 
Dick  Smith,  tbe  deceased. 

Numerous  errors  are  assigned  In  the  admis- 


sion and  exclusion  of  testimony,  bat  tbe  only 
one  worthy  of  notice  is  tbe  principal  con- 
tention that  the  court  erred  in  admitting  in 
evidence  a  transcript  of  the  testimony  of  one 
Dave  Blackbird,  who  was  sworn  and  testified 
as  a  witness  for  tbe  state,  and  who  was 
cross-examined  by  the  defendant's  counsel  on 
tbe  preliminary  examination.  As  a  predicate 
for  the  Introduction  of  this  testimony,  tbe 
death  of  the  witness  Dave  Blackbird  was 
proved,  and  Harve  Langley  was  called  as  a 
witness  to  identify  the  transcript  He  testi- 
fied that  he  had  been  a  stenographer  for 
four  years,  and  was  requested  by  the  county 
attorney  to  take  tbe  testimony  of  Dave  Black- 
bird, together  with  that  of  other  witnesses 
on  tbe  preliminary  examination.  That  he 
took  said  testimony  In  shorthand,  and  tran- 
scribed the  same  within  two  weeks  or  a 
month,  and  delivered  It  to  the  county  attor- 
ney; that  this  Is  a  true  and  correct  tran- 
script of  the  testimony  from  bis  shorthand 
notes,  and  the  certificate  of  verification  there- 
on was  made  by  him,  and  there  had  been  no 
changes  in  It  since  he  delivered  it  to  the 
county  attorney. 

[1-3]  Over  the  defendant's  objection  and 
exception,  tbe  transcript  was  admitted  and 
read  to  tbe  Jnry  as  the  testimony  of  Dave 
Blackbird 

Our  Constitution  guarantees  that:  "In  all 
criminal  prosecutions  the  accused  sbaU  have 
the  right  to  be  confronted  with  tbe  witnesses 
agalfist  him."  BiU  of  Rights,  {  20.  This 
right  has  always  been  deemed  one  of  tbe 
most  sacred  and  valuable  safeguards  of  tbe 
citizen.  It  protects  tbe  accused  against  the 
peril  of  conviction  by  means  of  ex  parte  tes- 
timony or  affidavits  given  in  bis  absence,  or 
when  be  bad  not  tbe  right  of  cross-examina- 
tion, with  tbe  exception  that  in  bomldde 
cases  dying  declarations  made  by  tbe  victim 
are  held  admissible  as  evidence,  because  they 
were  admissible  at  common  law,  and  as  a 
matter  of  compelling  necessity  to  prevent  a 
failure  of  Justice.  Mulkey  ▼.  State,  6  OkL 
Cr.  75,  113  Pac.  532. 

Constitutional  provisions  substantially  sim- 
ilar are  found  In  tbe  sixth  amendment  of 
the  United  States  Constitution,  and  In  the 
constitutions  of  nearly  all  of  tbe  states.  In 
construing  these  provisions,  tbe  courts  have 
held  with  substantial  uniformity  that  the  tes- 
timony of  a  deceased  witness  given  upon  a 
former  trial  of  tbe  case,  or  on  tbe  prelim- 
inary examination  is  admissible. 

In  Mattox  v.  United  States,  166  U.  S.  237, 
15  Sup.  Ct  337,  39  L.  Ed.  409,  it  was  said: 
"The  primary  object  of  tbe  constitutional  pro- 
vision In  question  was  to  prevent  depositions 
or  ex  parte  affidavits,  such  as  were  sometimes 
admitted  In  civil  cases,  being  used  against 
the  prisoner  in  lieu  of  a  personal  examination 
and  cross-examination  of  the  v^tneiss.  In 
which  tbe  accused  has  an  opportunity  not 
only  of  testing  tbe  recollection  and  shifting 
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the  consdence  of  the  wlteess,  but  of  compel- 
llDg  Mm  to  stand  face  to  face  with  the  Jury 
In  order  that  they  may  look  at  him,  and 
judge  by  his  demeanor  upon  the  stand  and 
the  manner  In  which  he  gives  his  testimony 
whether  he  is  worthy  of  belief.  There  U 
dODbUess  reason  for  saying  that  the  accnsed 
should  never  lose  the  benefit  of  any  of  these 
safeguards  even  by  the  death  of  the  witness; 
and  that,  If  notes  of  his  testimony  are  per- 
mitted to  be  read,  he  Is  deprived  of  the  ad- 
vantage of  that  personal  presence  of  the  wltr 
ness  before  the  jury  which  the  law  has  de- 
signed for  his  protection.  But  general  rules 
of  this  kind,  however  beneficent  In  their 
operation  and  valuable  to  the  accused,  must 
occasionally  give  way  to  considerations  of 
public  policy  and  necessities  of  the  case.  To 
gay  that  a  criminal,  after  having  once  be&i 
convicted  by  the  testimony  of  a  certain  wit- 
ness, should  go  scot-free  simply  because  death 
has  closed  the  mouth  of  that  witness,  would 
be  carrying  his  constitutional  protection  to 
an  unwarrantable  extent.  The  law,  in  its 
wisdom,  declares  that  the  rights  of  the  public 
Bhould  not  be  wholly  sacrificed  in  order  that 
incidental  benefit  may  be  preserved  to  the 
accused.  We  are  bound  to  Interpret  the 
Constitution  In  the  Ught  of  the  law  as  it  ex- 
isted at  the  time  It  was  adopted,  not  as  reach- 
ing out  for  new  guaranties  of  the  rights  of 
the  citizen,  bat  as  securing  to  every  indl- 
vldual  such  as  he  already  possessed  as  a 
British  subject — such  as  his  ancestors  had 
Inherited  and  defended  since  the  days  of 
Magna  Charta.  Many  of  its  provisions  in 
the  nature  of  a  bill  of  rights  are  subject  to 
exceptions,  recognized  long  before  the  adop- 
tion of  the  Oonstitntion,  and  not  Interfering 
at  all  with  its  spirit  Such  exceptions  were 
obviously  intended  to  be  respected.  A  techni- 
cal adherence  to  the  letter  of  a  constitution- 
al provision  may  occasionally  be  carried  far- 
ther than  is  necessary  to  the  Just  protection 
of  the  accused,  and  farther  than  the  safety 
of  the  pnbllc  will  warrant  For  instance, 
there  could  be  nothing  more  directly  contrary 
to  the  letter  of  the  provision  in  question  than 
the  admission  of  dying  declarations.  They 
are  rarely  made  in  the  presence  of  the  ac- 
cnsed; th^  are  made  without  any  oppor- 
tnnity  for  examination  or  cross-examination; 
nor  is  the  witness  brought  face  to  face  with 
the  Jury;  yet  from  time  immemorial  they 
have  beoi  treated  as  competent  testimony, 
and  no  one  would  have  the  hardihood  at  this 
day  to  question  their  admissibility.  They  are 
admitted  not  In  conformity  with  any  general 
rale  regarding  the  admission  of  testimony, 
bat  as  an  exception  to  such  rules,  simply 
from  the  necessities  of  the  case,  and  to  pre- 
vent a  manifest  failure  of  Justice.  As  was 
aaid  by  the  Chief  Justice  when  this  case  was 
here  upon  the  first  writ  of  error  (146  U.  S. 
140,  152  [18  Sap.  Ot  60]  S6  L.  Ed.  917,  921), 
the  sense  of  impending  death  is  presumed  to 
remove  all  temptallon  of  falsehood,  and  to 


enforce  as  strict  an  adherence  to  the  truth 
as  would  the  obligation  of  an  oath.  If  such 
declarations  are  admitted,  because  made  by 
a  person  then  dead,  utider  dTCumstances 
which  would  give  his  statements  the  same 
weight  under  oath,  there  is  equal  If  not 
greater  reason  for  admitting  testimony  of 
his  statements  which  were  made  under  oath. 
The  substance  of  the  constitutional  protec- 
tion Is  preserved  to  the  prisoner  in  the  ad- 
vantage he  lias  once  had  of  seeing  the  wit- 
ness face  to  face,  and  of  subjecting  him  to  the 
ordeal  of  a  cross-examination.  This,  the 
law  says,  he  shall,  under  no  circumstances, 
be- deprived  of,  and  many  of  the  very  cases 
which  hold  testimony  saCh  as  this  to  be  ad- 
missible also  hold  that  not  the  eabstanoe  of 
his  testimony  only,  but  the  very  words  of  the 
witness,  shall  be  proven.  We  do  not  wish  to 
be  understood  as  expressing  an  opinion  upon 
this  point,  but  aU  the  authorities  hold  that  a 
copy  of  the  stenographic  report  of  his  entire 
former  testimony,  supported  by  the  oath  of 
the  stenographer  that  It  Is  a  correct  trans- 
cript of  the  notes  and  of  the  testimony  of  the 
deceased  witness,  such  as  was  produced  in 
this  case,  is  competent  evidence  of  what  be 
said."  The  phrase  "be  confronted  with  the 
witnesses  against  him,"  had  a  weQ  defined 
and  fixed  Judicial  meaning  long  before  the 
adoption  of  oar  state  Ck>nstitutIon.  The  pre- 
sumption tlierefore  prevails  that  the  framers 
of  oar  Constitution  used  said  language  in  Its 
legal  sense.  It  is  well  settled  that  where 
terms  or  phrases  have  a  technical  or  fixed 
Judicial  meaning,  the  framers  of  the  organic 
law,  when  using  said  terms  or  phrases,  used 
them  according  to  their  legal  significance 
as  distinguished  from  any  construction  that 
might  otherwise  be  placed  upon  the  language. 
In  WadsworOi  v.  State,  9  Okl.  Or.  84,  130 
Pac.  808,  it  Is  held  that:  "Where  the  testi- 
mony of  a  witness  on  an  examining  trial  is 
taken  down  and  signed  by  him,  or  is  taken  in 
shorthand  and  transcribed  without  signing, 
and  la  filed  with  the  clerk  of  the  district 
court  by  the  examining  magistrate,  such 
written  statements  upon  the  proof  of  the 
death  of  such  witness  may  be  used  as  a  depo- 
sition, without  farther  identification  or  veri- 
fication." And  it  is  further  held  that: 
"Where  a  witness  has  testified  at  an  examin- 
ing trial  and  has  been  cross-examined  by  the 
opposing  party,  and  his  testimony  is  taken 
down  by  a  stenographer,  but  the  provisions  of 
section  6623,  Comp.  Laws  1909,  have  not  been 
complied  with,  a  purported  copy  of  said  testi- 
mony U  not  admissible  In  evidence,  unless 
the  stenographer  who  took  down  the  testi- 
mony of  said  witness  testifies  that  such  pur- 
ported copy  of  the  evidence.  Is  a  true  and 
correct  copy  of  the  notes  of  the  testimony  of 
such  witness."    See,  also,  Henry  v.  State,  10 

Okl,  Cr. ,  136  Pac.  982;   Warren  v.  State, 

6  Okl.  Cr.  1,  115  Pac.  812,  34  I*  E.  A.  (N.  S.) 
1121;  Hawkins  v.  United  SUtes,  8  OkL  Cr. 
661, 108  Pac,  666.  r^  t 
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Upon  the  record,  the  case  against  tbe  de- 
fendant stands  uncontradicted,  and,  after  a 
careful  examination,  we  bare  been  unable  to 
find  any  reversible  error  in  tbe  record.  Tbe 
judgment  of  conviction  must  therefore  be 
affirmed. 


ARMSTRONG,   P. 
concur. 


J.,  and  FUBMAN,   J. 


GROW  V.  OREGON  SHORT  LINE   R.  CO. 

(Supreme  Court  of  Utah.     Oct.  7,  19ia     On 

Rehearing,   Feb.  6,  1914.) 

1.  Evidence  (§  35*)— Judicial  Notice— Laws 
or  Other  States. 

The  coarts  of  the  forum  cannot  take  judi- 
cial notice  of  the  laws  of  a  sister  state. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §!  35,  51;    Cec.  Dig.  {  35.*] 

2.  EVIDENOK  ({   80*)— PSESUUFTION— FOBEION 
LiAWB. 

In  the  absence  of  proof  it  will  be  presum- 
ed that  the  law  of  a  foreign  state  is  the  same 
as  that  of  the  forum,  this  presumption  being 
applicable,  not  only  to  the  common  law,  but  to 
the  statutory  law.^ 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  101;  Dec.  Dig.  {  80.*] 

3.  Evidence  (i  80*)  —  Pbksuiiftiors  —  Fob- 
KiON  Laws. 

In  an  action  for  the  wrongful  death  of  a 
servant  of  a  railroad  company  who  was  killed 
in  a  foreign  state,  it  will,  in  the  absence  of  ev- 
idence of  the  laws  of  that  state,  be  presumed 
that  laws  simUar  to  Comp.  Laws  1907,  ii  1343, 
2912,  giving  a  right  of  action  for  wroneful 
death,  and  defining  fellow  servants,  were  in 
force  at  the  place  of  the  accident,  and  that  un- 
der such  law  those  employte  in  cliarge  of  a 
railroad  train  were  not  fellow  servants  of  track 
laborers.3 

[Ed.  Note. — ^For  other  cases,  see  Bvidence, 
Cent.  Dig.  f  101;   Dec.  Dig.  {  80.*] 

4.  Masteb  and  Sebvanx  (I  137*)— Tback  La- 

BOREBS   —    INJUBIES  BY  TBAIN    —    DUTX    OF 

Cabe. 

Employes  of  a  railroad  company  in  charge 
of  a  train,  who  have  knowledge  of '  the  pres- 
ence of  track  laborers,  must  use  care  to  pre- 
vent injuring  them,  and  such  laborers  cannot 
be  treated  as  trespassers  for  whom  no  lookout 
need  be  kept. 

[Ed.  Note. — For  other  coses,  see  Master  and 
Servant,  Cent.  Dig.  i§  269,  270,  273,  274,  277, 
278;    Dec.  Dig.  |  137.*] 

6.  Masteb  and  Sxbvant  ({  240*)— Labobebs 

ON  Track- Dorr  of  Oabe. 

Laborers  on  the  tracks  of  a  railroad  com- 
pany are  bound  to  exercise  care  for  their  own 
safety,  and  to  do  all  that  a  prudent  person  un- 
der similar  circumstances  would  do  to  avoid  in- 
jury from  trains. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  751-756;  Dec.  Dig.  { 
240.*] 

6.  Masteb  and  Sebvant  (§§  286,  289*)— Injtt- 
BiES  TO  Servant— Actions. 

In  an  action  for  the  wrongful  death  of  a 
servant  of  a  railroad  company  run  down  by  a 
train,  evidence  of  the  negligence  of  tbe  servants 

*  American  Oak  Leather  Co.  t.  Union  Bank,  9 
Utah,  87.  S3  Pac.  246:  Olgnan  v.  Nelson,  26  UUb, 
186.  72  Pac.  »S6 ;    SUntora  v.  Gray,  129  Pac.  423. 

'  Meyers  v.  San  Pedro  L.  A.  ft  S.  L.  R.  Co.,  38 
Utah,  307,  104  Pac.  736,  21  Ann.  Cas.  1228  ;  Neealey 
v.  Southern  Pac.  Co.,  36  Utah,  259,  99  Pac.  1067; 
Shepherd  t.  Denver  A  R.  O.  Co.,  128  Pac.  692 ;  Vota 
V.  Ohio  Copper  Co.,  129  Pac.  349. 


in  charge  of  the  train  and  of  the  deceased's 
freedom  from  contributory  negligence  held  suffi- 
cient to  go  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  |§  1001,  1006,  1008.  1010- 
1015,  1017-1033.  1036-loS.  1044,  104ft-1050, 
1089,  1090.  1092-1132;  Dec.  Dig.  {8  286. 
289.*] 

7.  Masteb  aitd  SsBVAifT  (f  216*)— Injubies 
to  ■  Sebvant— Fellow  SEBVAirre— Assump- 
tion OF  Risk. 

A  railroad  employ^  who  works  upon  the 
tracks  and  is  carried  to  and  from  work  on  a 
hand  car  or  tricycle  does  not  assume  the  risk 
of  injury  from  the  negligence  of  servants  in 
charge  of  a  train,  for  such  servants  are  not  his 
fellow  servants. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  567-573;  Dec  Dig.  § 
216.*] 

8.  COUUEBCE  (S  27*)— Iiitebstate  Comicebcb 
—Who  ABE  ''Engaged  in  Interstate  Com- 

HE^RCE." 

A  servant  of  a  railroad  company  engaged 
in  both  interstate  and  intrastate  commerce,  em- 
ployed in  installing  a  new  block  system  alone 
the  tracks  which  was  designed  to  protect  ail 
trains,  is  "Engaged  in  interstate  commerce" 
within  the  federed  Employers'  Liability  Act; 
the  block  system  being  tor  the  benefit  of  inter- 
state trains. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  i  25 ;    Dec.  Dig.  i  27.*] 

9.  Master  and  Sebvant  (I  89*)— Contikxt- 
ANCB  OF  Relation. 

Where  a  servant  of  a  railroad  company  en< 
gaged  in  installing  an  automatic  block  system 
was  being  carried  from  his  work  on  a  tricycle 
which  ran  on  the  trades,  the  relation  of  master 
and  servant  existed  at  that  time  as  to  the  mas- 
ter's liability  for  the  negligence  of  other  serv- 
ants in  charge  of  a  train,  who  ran  down  the 
servant  on  the  tricycle. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {§  153-156;  Dec.  Dig.  f 
89.*] 

On  Rehearing, 

10.  Masteb  and  SEBVAin  (i  250*)— Irteb- 
state  Commebcb— Fedebal  Emplotkbs'  Li- 
AniLiTY  Act. 

The  purpose  of  the  federal  Employers'  £4- 
abiUty  Act  (Act  April  22,  1908,  c.  149,  35  Stat 
65  [U.  S.  Comp.  St  Supp.  1911,  p.  1322])  is 
not  to  abridge,  but  to  enlarge,  the  liability  of 
interstate  carriers,  and  a  servant  engaged  in 
interstate  commerce  who  is  injured  may  recov- 
er under  the  common  law,  where  the  facts  and 
circumstances  would  entitle  him  to  maintain  an 
action  thereunder  regardless  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  806;   Dec.  Dig.  S  260.*] 

11.  Evidence  (8  80*)  —  PBEstncPTioNa  —  Re- 
buttal OF  Presumptions. 

In  an  action  for  the  wrongful  death  of  a 
servant  killed  in  a  foreign  state,  the  master,  if 
desiring  to  rebut  the  presumption  that  the  laws 
of  the  foreign  state-  were  the  same  as  those  of 
the  forum,  must  introduce  evidence  of  the  law 
of  the  situs. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  101 ;   Dec,  Dig.  {  80.*] 

12.  Appeal  and  Ebbob  ({  171*)— Ghaitqx  of 
Theory  on  Appeal. 

In  an  action  for  the  wrongful  death  of  a 
servant  killed  in  a  foreign  state,  the  original 
complaint  alleged  facts  and  circumstances  which 
entitled  plaintiil  to  recover  under  the  federal 
Employers'  Liability  Act  (Act  April  22,  1908, 
c.  149,  35  Stat  65  [U.  S.  Comp.  St  Supp. 
1911,  p.  1322])  if  the  deceased  was  engaged  in 
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interstate  commerce,  and  farther  alleged  the 
existence  of  statutes  of  the  state  of  the  situs  of 
the  accident  permitting  a  recovery  for  wrongful 
death  on  motion  of  plaintiff.  The  allegations 
concerning  the  law  of  the  situs  were  stricken, 
and  the  defendant  filed  a  new  answer  to  the 
amended  complaint,  which  did  not  plead  the 
foreign  statute.  Upon  trial  a  directed  verdict 
was  rendered  for  defendant  based,  not  only  op- 
on  the  grooad  that  deceased  was  not  engaged  ax 
interstate  commerce,  but  also  on  the  ground 
that  be  was  guilty  of  contributory  negligence 
and  had  assumed  the  risk.  Held,  that  as  both 
parties  generally  introduced  evidence  of  negli- 
gence and  contribator][  negligence,  it  could  not 
be  claimed  that  plaintiff  based  her  entire  right 
to  recover  upon  the  federal  E/mpIoyers'  Liabili- 
ty Act,  and  so  could  not  on  appeal  contend  that 
she  was  at  least  entitled  to  recover  under  the 
common  law. 

rEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  US  1053-1063,  1(^,  1067, 
1161-1165;    Dec.  Dig.  |  171.*] 

Frick,  J.,  dissenting  in  part 

Appeal  from  District  Coott,  Weber  Coan- 
ty;  J.  A.  Howell,  Judge. 

Action  by  Cedilla  Grow  as  administratrix 
of  Cyras  L.  Grow,  deceased,  against  tbe  Ore- 
gon Short  Line  Railroad  Company.  From  a 
Judgment  for  defendant,  plalntiLfl  appeals. 
Reversed  and  remanded. 

John  O.  Willis,  of  Ogden,  for  appellant 
P.  L.  WilUams,  Geo.  H.  Smith,  and  F.  K.  Ne- 
beker,  all  of  Salt  Lake  City,  and  C.  B.  Hol- 
Ungsworth,  of  Ogden,  for  respondent 

STRAUP,  J.  This  is  an  action  to  recover 
damages  for  the  death  of  plaintiff's  intestate. 
At  the  conclusion  of  the  evidence  the  court 
directed  a  verdict  in  favor  of  the  defendant 
The  plaintiff  appeals. 

The  essential  allegations  of  the  complaint 
are:  That  the  defendant,  a  Utah  corpora- 
tion, was  and  is  a  common  carrier,  operating 
a  line  of  railway  through  and  between  the 
states  of  Utah,  Wyoming,  Idaho,  Montana, 
and  Oregon,  that  at  the  time  of  the  accident 
it  was,  and  prior  thereto  for  several  months 
had  been,  engaged  In  installing,  and  equip- 
ping its  main  line  of  railway  with,  what  is 
known  as  a  "block  signal  system,"  -and  that 
the  deceased,  who  was  in  its  employ  and 
with  others  engaged  in  such  work,  was,  near 
Mora,  Idaho,  run  over  and  killed  by  an  in- 
terstate passenger  train  operated  by  the  de- 
fendant from  Salt  Lake  City,  Utah,  to  Hunt- 
ington, Or.  The  alleged  negligence  is  that 
the  train  was  operated  at  a  dangerous  and 
excessive  rate  of  speed,  without  signals  or 
warning  of  its  approach,  without  a  headlight, 
and  without  observing  a  lookout.  The  de- 
fendant denied  the  alleged  negligence,  and 
pleaded  assumption  of  risk  and  contributory 
negligence. 

The  evidence  shows  that  the  defendant,  an 
interstate  carrier  by  rail,  was  installing  and 
equipping  Its  main  line  from  Salt  Lake  City, 
Utah,  to  Huntington,  Or.,  with  automatic 
block  signals.  It  began  such  work  at  both 
ends,  one  at  Salt  Lake,  the  other  at  Hunt- 

•For  oth«r 


ington.  As  we  gather  trom  the  record,  au- 
tomatic block  signals  do  away  with  signalmen 
at  the  ends  of  block  stations,  and  afford  pro- 
tection against  obstructions  on,  or  breaks 
in,  the  track,  and  especially  indicate  to  train 
operatives  when  a  train  is  running  ahead  of 
them  or  approaching  them.  The  mechanism 
of  the  signals  is  not  minutely  or  definitely 
described.  Nor  Is  that  essential.  They  are 
snfilciently  described  to  show  that  they  are 
constructed  along  the  track  and  connected 
with  it  in  such  manner  as  to  be  affected  and 
operated  by  trains  passing  over  the  track, 
or  by  obstructions  on,  or  breaks  in,  the  track, 
and  afford  protection  against,  and  prevent, 
accidents  and  collisions  in  the  operation  of 
trains.  A  witness,  after  generally  describing 
the  semaphores,  casings,  poles,  motor,  or 
battery,  slot  arm  or  connection  rod,  the  arm 
signals  or  blades,  etc.,  testified  that:  "The 
antomatlc  signals  are  operated  from  the  rail 
by  trains  on  or  passing  over  the  track,  an 
electric  current  on  the  rail  and  the  train 
causing  a  sbunt  through  a  relay,  the  circuit 
is  carried  from  the  pole  line  that  controls 
all  signals  in  opposite  directions."  The  blocks 
constitnte  a  section  or  unit  two  or  three 
miles  In  length,  and  are  so  constmcted  as  to 
be  operated  Independently  of  each  other.  At 
the  time  of  the  accident  the  system  was  com- 
pleted, except  for  a  distance  of  about  45  or 
60  miles  in  Idaho  between  Nampa  on  the 
west  and  Reverse  on  the  east,  and  was  in 
operation  and  in  use  west  from  Nampa  to 
Huntington  and  etist  from  Reverse  to  Salt 
Lake  by  the  defendant  in  the  operation  of 
trains  and  in  doing  an  interstate  commerce 
business.  For  the  distance  of  46  or  50  miles 
nothing  had  been  done,  except  the  construc- 
tion of  concrete  foundations  for  the  signals. 
The  deceased  and  four  other  employes  were 
engaged  in  installing  the  system  about  three 
miles  east  of  Kuna,  a  place  between  Nampa 
and  Reverse.  They  were  in  charge  of  a 
foreman.  The  deceased  and  the  foreman 
preceded  the  other  employ^  measuring  off 
and  locating  places  to  put  poles.  The  others 
followed  digging  post  holes  and  stringing 
wire.  Their  outfit  was  temporarily  maintain- 
ed at  Euna,  where  they  boarded  and  lodged 
in  cars  furnished  by  the  defendant.  The 
usual  quitting  time  was  6  o'clock  p.  m.,  bat 
the  employes  generally  qnlt  In  time  to  re- 
turn to  their  lodging  place  by  6.  On  January 
5th  the  foreman  and  the  deceased  quit  at 
about  6:30  In  the  evening  and  started  back 
on  a  gas  motor  tricycle  operated  on  the 
track.  The  evening  was  cold  and  cloudy,  the 
track  frosty.  A  brisk  wind  blew  from  the 
west,  the  direction  in  which  they  were  go- 
ing. Because  of  the  cold  and  the  frost,  the 
foreman  and  the  deceased  had  difficulty  in 
starting  and  operating  the  motor  of  the  tri- 
cycle, which  in  starting  and  running  made 
much  noise.  The  foreman  placed  the  de- 
ceased on  the  front  end  of  the  tricycle  to 
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bold  the  front  wheels  more  firmly  on  the 
track.  He  sat  on  tbe  tricycle  facing  a  little 
east  of  Boutb.  They  were  going  west  to  Ku- 
na,  tfa^  lodging  place.  The  foreman  was  at 
the  rear,  shoving  the  tricycle  to  start  it. 
When  they  reached  the  place  where  the  four 
men  were  at  work  they  carried  tbe  tricycle 
around  a  hand  car  on  the  track.  Tbe  de- 
ceased again  took  the  same  position  on  the 
front  end  of  the  tricycle,  the  foreman  at 
tbe  rear,  getting  ofT  and  on  shoving  the  tri- 
cycle on  their  way  to  camp.  A  passenger 
train  with  two  engines  approached  from  the 
east  14  hours  late,  at  70  miles  an  hour  (some 
of  the  witnesses  testified  45  or  60,  but  we 
must  take  the  evidence  most  favorable  to 
the  plalntifF  against  whom  the  verdict  was 
directed),  without  signals  or  warning  of  its 
approach,  vrithout  a  headlight,  and  without 
the  train  operatives  observing  an  outlook. 
It  first  reached  the  four  men  and  the  hand 
car  on  the  track,  who  then  were  also  quit- 
ting work  and  gathering  tools.  One  of  them, 
discovering  the  train,  called  to  bis  fellow 
workmen,  who  barely  got  the  hand  car  oft 
tbe  track,  avoiding  a  collision.  As  they  pass- 
ed, the  fireman  said  to  the  engineer  that  "was 
a  close  call  for  those  fellows."  They  did 
not  discover  the  foreman  and  the  deceased 
on  the  tricycle  until,  according  to  the  testi- 
mony of  the  train  operatives,  within  a  car 
length  of  them.  At  that  moment,  the  fore- 
man, discovering  the  train,  suddenly  threw 
himself  from  the  tricycle,  escaping  unhurt 
Grow,  the  deceased,  was  struck  and  killed. 
Tbe  train  ran  from  one-half  to  three-quar^ 
ters  of  a  mile  before  it  was  stopped.  It  then 
backed  up  and  took  the  deceased  to  Nampa. 
Tbe  track  at  the  place  of  the  accident  was 
straight,  the  view  unobstructed.  The  sun 
had  set,  and,  though  it  was  cloudy,  yet  it 
was  sufficiently  light  to  see  a  train  a  mile  or 
more  away.  The  men  on  the  tricycle  could  be 
seen  by  train  operatives  for  about  the  same 
distance.  The  engineer,  as  testified  to  by 
himself,  "was  not  keeping  a  lookout,"  and, 
for  that  reason,  did  not  discover  the  men  on 
tbe  tricycle  until  but  a  car  length  away. 
He  knew  be  bad  struck  the  tricycle,  but  did 
not  know,  as  he  testified,  that  he  had  struck 
or  hurt  any  one  until  tbe  train  was  backed 
up. 

A  motion  was  made  to  direct  a  verdict  on 
tbe  grounds:  (1)  That  tbe  deceased  was  not, 
at  the  tUne  of  the  accident,  engaged  in  work 
connected  with  or  related  to  interstate  com- 
merce, but  bad  completed  his  labors  for  the 
day  and  was  on  the  way  from  his  place  of 
work  to  bis  place  of  abode;  (2)  that  tbe  sig- 
nal system  was  not  fully  completed,  and  hence 
not  in  use  by  the  defendant  in  the  operation 
of  its  trains,  or  in  connection  with  interstate 
commerce;  (3)  that  the  servants  operating 
the  train,  whose  negligence  is  complained  of, 
were  not  engaged  in  Interstate  commerce; 
(4)  that  the  defendant  was  not  guilty  of  the 
acts  or  omissions  complained  of;  and  (5)  that 


the  deceased  was  guUtjr  of  contributory  neg- 
ligence, and  assumed  the  risk. 

The  motion  was  granted  on  tbe  grounds: 
(1)  Insuffldeney  of  the  evidence  to  show  neg- 
ligence, on  the  theory,  as  stated  by  the  court, 
that  the  defendant  was  "under  no  duty  to 
give  warning  to  a  secttonman  working  upon 
the  track,  or  any  other  employ^  working  np- 
on  its  track,  except  the  duty  of  seeking  to 
prevent  Injury  to  the  employ^  after  his  dis- 
covery upon  the  track  has  been  made";  (2) 
that  the  deceased,  sitting  on  the  tricycle  in 
the  position  he  was,  and  capable  of  seeing 
tbe  train  had  he  looked,  "assumed  the  risk 
by  staying  there  of  any  Injury  whldi  be 
might  suffer" ;  and  (3)  that  he,  at  tbe  time 
of  the  injury,  was  not  engaged  In  interstate 
commerce. 

[1 , 2]  Counsel  for  both  parties  have  large- 
ly argued  the  case  upon  the  proposition  or 
theory  of  whether  the  case  Is  within  or  with- 
out the  provisions  of  the  act  of  Congress  re- 
lating to  the  liability  of  interstate  common 
carriers  by  rail  to  their  employes.  The  act 
provides  that  every  common  carrier  by  rail- 
road, while  engaging  In  commerce  between 
any  of  the  several  states,  etc.,  shall  be  liable 
in  damages  to  any  person  suffering  Injury 
while  he  is  employed  by  such  carrier  in  sacb 
commerce,  or,  in  case  of  the  death  of  sach 
employe,  to  his  personal  lepiesentatlvea,  etc, 
for  such  Injury  or  death,  resulting  in  whole 
or  in  part  from  the  negligence  of  any  of  the 
ofilcers,  agents,  or  employes  of  such  carrier, 
etc.  It  further  provides  that  contributory 
negligence  shall  not  bar  a  recovery,  but  the 
damages  shall  be  diminished  by  the  Jury  in 
proportion  to  the  amount  of  negligence  at- 
tributable to  such  employs ;  and  where  a 
violation  by  such  carrier  of  any  statute  en- 
acted for  the  safety  of  the  employes  contrib- 
uted to  tbe  injury  or  death,  the  employe 
shall  not  be  held  to  be  guilty  of  either  con- 
tributory negligence  or  assumption  of  risk. 
Act  April  22,  1908,  c.  149.  85  SUt  65;  V. 
S.  Comp.  8t  Supp.  1911,  p.  1322,  and  amend- 
ment. Act  April  6,  1910,  c.  143,  36  Stat  291 
(U.  S.  Comp.  St  Supp.  1911,  p.  1324). 

On  the  one  side  It  is  contended  that  the 
case  is  within  the  provisions  of  this  act  and 
hence  the  verdict  was  erroneously  directed: 
on  the  other,  that  the  case  is  without  and 
hence  the  verdict  was  properly  directed.  But 
manifestly  tbe  disposition  of  this  question 
is  not  necessarily  detennlnatlTe  of  the  rul- 
ing directing  the  verdict  Though  the  case 
is  not  within  the  provisions  of  the  act  still, 
if  the  questions  respecting  the  alleged  negli- 
gence, contributory  negligence,  and  assump- 
tion of  risk  are,  on  the  record,  questions  of 
fact  the  case  ought  to  have  been  submitted 
to  tbe  Jury  on  proper  Instructions  applica- 
ble to  the  law  of  negligence  of  the  state  of 
Idaho,  where  the  injury  and  death  occurred. 
True,  under  the  common  law,  no  cause  of  ac- 
tion existed  to  recover  damages  for  the  death 
of  one  caused  by  the  wrongful  or  negligent 
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act  of  another,  and  no  statute  of  Idaho  giv- 
ing such  a  right  of  action  was  pleaded  or  put 
in  evidence.  We,  of  course,  cannot  take 
judicial  notice  of  the  laws  of  a  sister  state. 
That  is  well  settled.  But  it  is  equally  well 
settled  in  this  Jurisdiction  that,  in  the  ab- 
sence of  proof,  it  will  be  presumed  that  the 
law  of  another  state  is  the  same  as  the  law 
of  the  forum.  In  some  jurisdictions  the  pre- 
sumption is  held  applicable  only  to  the  com- 
mon law.  To  the  contrary,  and,  as  we  think, 
by  the  -weight  of  authority — at  least  by  the 
greater  number  of  cases — the  presumption 
Is  also  extended  to  the  statutory  law.  The 
cases  so  holding  are  collected  and  noted  in 

20  Cent.  Dig.,  Title,  Evidence,  J  101;  8  Dec. 
Dig.,  TiUe,  Evidence.  S  80  (1) ;  notes,  21  L.  R. 
A.  467;  16  Cyc.  1084;  1  Ann.  Cas.  460.  And, 
as  Mr.  Jones  in  his  work  on  Evidence  (sec- 
tion 83  [2d  Bd.D  puts  the  proposition,  the 
court  will  administer  and  apply  the  law  of 
the  jurisdiction  until  the  law  of  the  situs 
is  shown. 

But  whatever  diversity  of  opinion  may  ex- 
ist as  to  tills,  the  rule  la  firmly  established 
lis  this  jurisdiction  that  the  presumption  ex- 
tends to  the  statutory  law  as  well  as  to  the 
common  law.  Am.  Oak  Leather  Co.  v.  Union 
Bank,  9  Utah,  87,  33  Pac.  246;  Dlgnan  v. 
Nelson,  26  Utah,  186,  72  Pac.  936;  Stanford 
V.  Gray,  129  Pac.  423.  There  are  some  rec- 
oguizcd  exceptions — statutes  relating  to  for- 
feitures and  penalties — here  not  Involved. 

[3]  We  have  In  this  state  a  statute  (Comp. 
Laws  1907,  {  2012)  giving  a  right' of  action 
for  damages  where  the  deatli  of  one  is 
caused  by  the  wrongful  or  negligent  act  of 
another,  and,  In  the  absence  of  evidence,  fol- 
lowing the  mle  adopted  in  this  jurUdlction, 
we  presume  the  law  of  Idaho  to  be  the  same. 
We  also  have  a  statute  defining  fellow  serv- 
ants. Comp.  Laws  1907,  f  1343.  Under  that 
statute  the  deceased  and  the  train  crew 
were  not  fellow  servants.  Meyers  v.  S.  P.  h. 
A.  &  S.  I*  B.  Co.,  36  Utah,  307,  104  Pac.  736, 

21  Ann.  Cas.  1229;  Neesley  v.  So.  Pac,  35 
Utah,  259,  99  Pac.  1067;  Shepherd  v.  D.  & 
K.  G.  Co..  126  Pac.  692;  Vota  v.  Ohio  Copper 
Co.,  129  Pac.  849.  Again,  in  the  absence  of 
evidence,  we  presume  the  law  of  Idaho  is 
liimllar.  Hence  dues  it  follow  that  on  tlie 
record  the  defendant.  Independently  of  the 
act  in  question,  is  responsible  for  the.  negli- 
gence, if  any.  committed  by  the  train  crew  in 
the  particulars  charged- 

[4-6]  This,  then,  brings  us  to  the  question 
of  sufficiency  of  the  evidence  to  require  a 
enbmission  of  the  case  to  'the  jury.  We 
cannot  yield  assent  to  the  proposition  that 
train  operatives  in  the  operation  of  trains 
owe  no  duty  to  use  care  toward  those  engag- 
ed at  work  along  the  track.  Train  operatives 
may  not,  as  the  trial  court  seems  to  think 
they  might,  regard  them  as  trespassers  to 
whom  no  duty  is  owing,  except  to  refrain 
from  injuring  them  after  discovering  them  in 
a  perilous  or  dangerous  position.  Where 
men  are  engaged  at  work  upon  and  along  a 
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track  day  after  day  for  months,  as  was  the 
deceased  and  his  coemploySs,  It  may  well 
be  presumed  that  train  operatives  have 
knowledge  thereof,  and  hence  are  required  to 
use  care  toward  them  to  avoid  Injury.  True, 
the  law  does  not  Itself,  at  such  a  place  where 
the  injury  occurred,  prescribe  or  restrict  the 
rate  of  speed  at  which  trains  may  be  operat- 
ed, nor  itself  prescribe  rules  for  the  observ- 
ance of  outlooks,  nor  the  giving  of  signals 
or  of  warning  of  the  approach  of  trains. 
But  the  law,  under  the  <drcumstances  disclos- 
ed, does  Impose  the  duty  to  use  care  toward 
those  engaged  at  work  along  or  upon  the 
track,  care  in  the  operation  of  trains  with 
respect  to  speed,  warnings,  signals,  and  out- 
looks. Whether  the  duty  was  properly  dis- 
charged, whether  the  speed  was  excessive  or 
dangerous,  and  whether  the  failure  to  give 
signals  or  warning  of  the  approach  of  the 
train,  or  to  observe  an  outlook,  was  negli- 
gence depended  on  a  variety  of  things,  and 
upon  the  particular  facta  and  circumstances 
of  the  case;  hence  such  question  generally 
is  one  of  fact  We  think  it  was  here.  So 
as  to  the  deceased.  A  duty  was  also  imposed 
on  him  to  exercise  care  for  his  own  safety 
and  to  do  all  that  a  prudent  person  under 
similar  drcumstances  ought  to  have  done. 
Did  he  do  it?  Did  his  conduct  come  up  to 
that  standard?  We  think  that,  too,  was  a 
question  of  fact  We  caimot  say  that  one, 
sitting  on  a  tricycle  under  the  circumstances 
as  was  the  deceased,  with  his  face  to  the 
south  or  southeast  and  failing  to  look  or 
see  the  train  approaching,  was  conclusively 
guilty  of  negligence.  Whether  his  conduct, 
like  that  of  the  train  operatives,  amounted 
to  negligence  was  also  dependent  upon  a 
variety  of  things  and  the  particular  facts  , 
and  circumstances  of  the  cas&  Hence  the 
question  of  contributory  negligence  was  also 
one  of  fact. 

[7]  Now,  as  to  assumption  of  risk.  We 
see  nothing  to  that  The  deceased's  conduct 
involved  questions  of  contributory  negligence, 
but  not  of  assumption  of  risk.  The  two 
should  not  be  confused.  The  triers  of  fact 
may  say  that  one  sitting  on  a  tricycle  as  did 
the  deceased,  and  falling  to  look  or 
see  the  approaching  train,  was  guilty  of 
negligence;  but  the  proposition  involves  no 
element  of  assumption  of  risk,  unless  it  be 
said  the  train  operatives  were  fellow  serv- 
ants with  the  deceased,  for  it  is  the  rule  that 
an  employ€  assumes  risks  of  danger  arising 
from  the  negligence  of  fellow  servants.  But, 
on  the  record,  as  has  been  seen,  the  train 
operatives  and  the  deceased  were  not  fellow 
servants.  And  apart  from  that  there  is  no 
element  .of  assumption  of  risk  present  Cer- 
tainly an  employe  working  upon  a  track  does 
not  assume  the  danger  or  risk  of  being  negli- 
gently run  over  and  injured  or  kiUed,  by 
trains  with  the  operation  of  which  he  has 
nothing  to  do,  unless  he  and  the  operatives 
whose  negligence  caused  the  Injury  are  fel- 
low servants.    Such  a  danger  Is  not  on  or- 
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dinary  'or  nsnal  danger  Incident  to  his  em- 
ployment. It  here  was  one  due  to  negligence, 
negligence  of  the  train  operatives  for  which, 
on  the  record,  the  defendant  Is  responsible, 
or  negligence  of  the  deceased,  or  of  both  the 
train  operatives  and  the  deceased.  If  one 
sees  an  approaching  train  and  does  not  get 
out  of  the  way,  or  falls  to  look  and  see  it 
when  due  care  required  him  to  look  and  see 
it,  and  is  run  over  and  injured,  he  is  guilty 
of  negligence;  but,  It  is  a  confusion  of  terms 
to  say  he  assumed  the  risk. 

[I]  So  far  we  have  considered  the  case  In- 
dependently of  the  congressional  act,  and 
have  reached  the  conclusion  that  the  plain- 
tiff, on  the  record,  was  entitled  to  go  to  the 
jury.  Zachary  v.  North  Carolina  R.  Co., 
156  N.  C.  496,  72  S.  E.  858.  But,  as  the  Judg- 
ment must  be  reversed  and  the  case  remand- 
ed for  a  new  trial,  it  is  proper  to  determine 
whether  the  plaintiff,  on  the  record,  was  en- 
titled to  have  it  submitted  under  the  provi- 
sions of  the  congressional  act.  To  bring  the 
case  within  that  act  It,  of  course,  must  be 
made  to  appear  that  the  defendant  was  en- 
gaged in  interstate  commerce,  that  the  de- 
ceased was  in  its  employ,  and  that  the  death 
resulted,  in  whole  or  in  part,  from  the  negli- 
gence of  an  officer,  agent,  or  employ^  of  the 
defendant,  while  the  deceased  was  employed 
in  such  commerce.  It  is  conceded  that  the 
defendant  was  engaged  in  Interstate  com- 
merce. And,  as  has  been  seen,  the  evidence 
is  sufficient  to  show  negligence  on  the  part 
of  the  train  operatives — employes  of  the  de- 
fendant—and that  the  death  resulted  wholly 
or  In  part  therefrom.  The  further  question, 
and  the  one  which  chiefly  divides  the  par- 
ties, is.  Was  the  deceased,  at  the  time  of  the 
accident,  employed  in  interstate  commerce? 
The  answer  to  that  is  dependent  upon  the 
meaning  of  the  words,  as  used  in  the  act, 
"while  employed  in  such  commerce,"  Inter- 
state commerce.  Upon  that  a  variety  of  Ju- 
dicial views  has  been  expressed,  both  by  the 
state  and  the  federal  courts. 

But  they  have  been  Judicially  considered 
and  construed  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Pedersen  t. 
Delaware,  L.  &  W.  R.  Co.,  229  C.S.  146,  33 
Sup.  Ct  648,  57  L.  Ed.  1125.  The  case  origi- 
nated in  the  Circuit  Court  of  Pennsylvania, 
reported  in  184  Fed.  737,  carried  on  appeal  to 
the  Third  Circuit  Court  of  Appeals,  reported 
in  197  Fed.  537,  117  C.  C.  A.  33,  and  from 
there  to  the  Supreme  Court  of  the  United 
States.  As  stated  by  the  Circuit  Court, 
whose  statement  was  adopted  by  the  Court 
of  Appeals,  the  defendant,  the  railroad  com- 
pany, did  both  an  interstate  and  Intrastate 
business,  and  that  "at  the  time  of  the  plain- 
tiff's injury  It  was  engaged  in  building  an 
additional  track  near  Hoboken,  N.  J.  Part 
of  this  track  was  to  be  laid  upon  a  bridge, 
and  the  plaintiff  was  hurt  upon  the  uncom- 
pleted structure  while  carrying  material 
from  one  part  of  the  work  to  another.  The 
verdict  establishes  the  facts  that  the  negli- 


gence of  a  locomotive  engineer  was  one  cause 
of  the  injury,  and  that  the  plaintiff,  if  negli- 
gent at  all,  was  nevertheless  entitled  to  re- 
cover a  considerable  sum.  The  new  track 
when  finished  was  intended  for  use  both  In 
local  business  and  In  commerce  between  the 
states,  but  the  train  by  which  the  Injury  was 
inflicted  was  a  purely  local  train,  running 
between  two  points  in  the  state  of  New  Jer- 
sey." The  Circuit  Court  held  that,  since  the 
plaintiff  "was  injured  by  the  act  of  the  de- 
fendant done  in  the  performance  of-  purely 
Intrastate  business,"  he  was  not  entitled  to 
recover,  and  directed  the  entry  of  a  Judgment 
In  f&vor  of  the  defendant  The  Court  of 
Appeals  affirmed  the  Judgment  on  the  theory 
that  neither  the  defendant  nor  the  plaintiff, 
at  the  time  of  the  injury,  was  engaged  In  in- 
terstate commerce.  Said  that  court:  "The 
plaintiff  was  an  iron  woiicer  on  a  bridge  on 
which  an  additional  track  was  being  placed. 
In  getting  rivets  for  the  bridge  he  went  upon 
the  main  east-bound  track  of  the  road,  where 
he  was  struck  and  injured  by  a  local  and 
intrastate  train  coming  In  the  other  direc- 
tion. Under  such  facts  it  is  clear  that  nei- 
ther by  operating  such  local  train  or  by  build- 
ing an  additional  track  or  bridge,  or  by  send- 
ing the  man  for  the  rivets,  was  the  carrier 
'engage^  in  commerce  between  any  of  the 
several  states,'  nor  was  the  plaintiff  by  help- 
ing to  build  such  bridge,  or  by  going  upon  a 
track  which  the  company  was  not  at  the  time 
using  in  interstate  commerce  'employed  by 
such  carrier  in  such  commerce.'"  The  Su- 
preme Court  of  the  United  States  held  that 
both  the  carrier  and  the  plaintiff  were  engag- 
ed in  Interstate  commerce  within  the  mean- 
ing of  the  act  Mr.  Justice  Van  Devanter,  in 
delivering  the  opinion  of  the  court,  said  that 
it  was  conceded  that  the  defendant  was  en- 
gaged in  interstate  commerce,  and  hence  the 
court  was  "only  concerned  with  the  nature 
of  the  work  in  which  the  plaintiff  was  em- 
ployed at  the  time  of  his  injury."  "With 
respect  to  that  he  said:  "The  plaintiff  was 
an  iron  worker  employed  by  the  defendant 
in  the  alteration  and  repair  of  some  of  its 
bridges  and  tracks  at  or  near  Hoboken,  N.  J. 
On  the  afternoon  of  his  injury  the  plaintiff 
and  another  employ^,  acting  under  the  direc- 
tion of  their  foreman,  were  carrying  from  a 
tool  car  to  a  bridge,  known  as  the  Duffield 
bridge,  some  bolts  or  rivets  which  were  to  be 
used  by  them  that  night,  or  very  early  the 
next  morning,  in  'repairing  that  bridge,'  the 
repair  to  consist  in  taking  out  an  existing 
girder  and  inserting  a  new  one.  The  bridge 
could  be  reached  only  by  passing  over  an  in- 
tervening temporary  bridge  at  James  avenue. 
These  bridges  were  being  regularly  used  in 
both  interstate  and  intrastate  commerce. 
While  the  plaintiff  was  carrying  a  sack  of 
bolts  or  rivets  over  the  James  avenue  bridge, 
on  his  way  to  the  Duffield  bridge,  he  was  run 
down  and  Injured  by  an  Intrastate  passenger 
train,  of  the  approach  of  which  its  engineer 
negligently    &iled   to   give  any    warning." 
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The  test,  said  he.  In  determlnins  whether  or 
not  an  employe  was  employed  in  interstate 
commerce,  is  this :  "Is  the  work  in  question 
a  part  of  the  interstate  commerce  in  which 
the  carrier  is  engaged?  •  •  •  Was  that 
work  [at  or  upon  which  the  employ^  was  en- 
gaged] being  done  independently  of  the  inter- 
state commerce  in  which  the  defendant  was 
engaged,  or  was  it  so  closely  connected  there- 
with as  to  be  a  part  of  it"  He  argued  that 
''tracks  and  bridges  are  as  indispensable  to 
Interstate  commerce  by  railroad  as  are  en- 
gines and  cars ;  and  sound  economic  reasons 
unite  with  settled  rules  of  law  In  demanding 
that  all  of  these  instrumentalities  be  kept  in 
repair."  In  support  of  the  holding  that  the 
plaintiff  there  was  engaged  in  interstate 
commerce  the  court  approvingly  cited,  among 
others,  the  case  of  Zikoa  v.  O.  R.  &  N.  Co. 
(C.  C.)  1T9  Fed.  893,  where  it.  was  held  that 
a  section  hand,  working  on  a  track  of  a  rail- 
road over  which  both  Interstate  and  intra- 
state trafl9c  is  moved,  is  employed  in  inter- 
state commerce  within  the  meaning  of  the 
act;  Central  B.  Co.  of  N.  J.  v.  Colasnrdo, 
182  Fed.  901,  113  C.  0.  A.  379,  where  a  rail- 
road trackman  was  Injured  while  repairing 
a  switch  in  a  terminal  yard;  Dnrr  v.  B.  & 
0.  R.  Co.  (D.  O.)  197  Fed.  665,  where  the  em- 
ploye was  making  repairs  on  an  engine  used 
in  interstate  commerce;  and  Northern  Pac. 
By.  Co.  V.  Jtoerkl,  198  Fed.  1,  U7  O.  a  A. 
237,  where  the  employe  was  injured  in  a  re- 
pair shop,  making  repairs  on  a  car  used  in- 
discriminately in  both  interstate  and  intra- 
state commerce. 

Directly  applicable  to  the  case  in  hand  and 
to  the  point  that  the  deceased  was  employed 
in  interstate  commerce  within  the  meaning 
of  the  act  are  the  very  recent  cases  of  Horton 
y.  Oregon-Washington  R.  ft  N.  Co.  (Wash.) 

130  Pac  897;  Montgomery  v.  So.  Pac.  (Or.) 

131  Pac.  607,  where  many  of  the  cases  bear- 
ing on  the  question,  especially  those  from  the 
federal  courts  and  Supreme  Court  of  the 
Dnlted  States,  are  dted  and  reviewed.  We 
think  them  in  harmony  with  the  prevailing 
opinion  of  the  court  in  the  Pedersen  Case. 

The  dissenting  members  of  the  court,  in 
the  Pedersen  Case  took  the  view  that  the 
act  does  not  extend  to  the  incidents  of  in- 
terstate commerce,  but  is  confined  "to  trans- 
portation" and,  hence,  those  employes  "engag- 
ed in  interstate  commerce"  are  "those  engaged 
in  transportation,  whidi  is  commerce,"  and, 
unless  so  employed,  are  not  engaged  in  such 
commerce.  That,  of  course,  would  exclude 
employes  working  on  or  repairing  a  track, 
bridge,  car,  engine,  or  other  instrumentality 
used  In  interstate  commerce,  and  would  in- 
clDde  only  those  who  were  directly  engaged 
in  moving  traffic,  directly  engaged  in  trans- 
portation. But  Mr.  Justice  Van  Devanter, 
for  the  conrt,  has  made  it  clear  that  the 
words  "while  employed  in"  interstate  com- 
merce are  not  to  be  so  restricted  and  con- 
fined, and  that  when  the  object  of  the  act  is 


considered,  are  sufficiently  broad  to  include  ^ 
all  employes  doing  work  "so  closely  related  ' 
to  such  commerce  as  to  be  in  practice  and 
legal  contemplation  a  part-  of  it,"  and  to  in- 
clude those  working  on,  or  repairing,  cars, 
engines,  tracks,  bridges,  roadbeds,  works,  or 
other  equipments,  used  in  interstate  com- 
merce. When  the  case  at  bar  was  argued  and 
presented  the  Pedersen  Case  was  pending  in 
the  Supreme  Court  of  the  United  States. 
The  opinion  of  the  Court  of  Appeals  was  dt- 
ed and  strongly  relied  on  by  the  respondent 
in  support  of  its  contention  that  the  deceas- 
ed was  not,  at  the  time  of  his  Injury,  employ- 
ed in  Interstate  commerce.  It  was  argued, 
and,  as  held  by  the  dissenting  members  of 
the  Supreme  Court  in  the  Pedersen  Case, 
that,  to  be  so  employed,  it  was  necessary  that 
he  be  engaged  in  actual  transportation,  in 
moving  traffic.  The  further  point  also  was 
made  that  he  was  not  so  engaged — employed 
in  such  commerce — because  the  work,  the 
particular  block,  the  thing  upon  or  at  which 
he  was  working  at  the  time  of  the  injury, 
was  not  completed,  and  therefore  was  not 
then  being  used  by  the  defendant  in  such 
commerce,  though  it  then  was  using,  in  carry- 
ing on  its  interstate  commerce  or  business, 
all  the  blocks  to  the  east  and  west  thereof 
which  had  been  completed. 

Upon  a  similar  argument  and  ground  was 
the  case  of  Johnson  v.  So.  Pac.  Co.,  117  Fed. 
462,  54  C.  O.  A.  508,  ruled  by  the  Eighth  Cir- 
cuit Court  of  Appeals.  That  case  involved 
the  Congressional  Act  requiring  interstate 
carriers  to  equip  cars  "used  in  moving  inter- 
state traffic"  with  automatic  .couplers.  The 
Circuit  Court  of  Appeals,  in  an  opinion  by 
Mr.  Justice  Sanborn,  held  that  neither  a 
dining  car,  standing  empty  on  a  side  track  at 
an  intermediate  station  where  it  bad  been 
left  by  a  train  engaged  in  Interstate  traffic 
until  it  should  be  taken  by  another  train  en- 
gaged in  the  same  traffic  going  in  the  oppo- 
site direction,  nor  the  engine  used  to  draw  it 
to  atumable,  where  it  was  turned  and  again 
placed  on  the  side  track,  was,  in  such  oper- 
ation, "used  in  moving  interstate  traffic,"  and 
hence  neither  was  required  to  be  equipped 
with  automatic  couplers  as  by  the  act  pro- 
vided. But  that  argument  was  repudiated 
by  the  Supreme  Court  of  the  United  States 
in  the  same  case,  196  U.  S.  1,  25  Sup.  Ct  158, 
49  L.  Ed.  363.  Now  the  same  kind  of  argu- 
ment has  been  made  in  about  every  case  in- 
volving the  act  here  in  question.  That  is, 
in  about  every  case  where  the  employe  was 
engaged  in  making  repairs  on  a  car,  or  en- 
gine, or  other  instrumentality,  which  had 
been  used  in  interstate  commerce,  but  which 
then  was  temporarily  out  of  commission,  it 
was  urged  that  the  employe  was  not  then 
"employed  In  Interstate  commerce,"  because 
the  thing  or  instrumentality  upon  which  he 
was  working  at  the  time  of  the  injury  was 
not  then  being  used  in  such  commerce.  Upon 
that  ground  was  the  Pedersen  Case  rujed  by        t 
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the  Circnlt  Court  of  Appeals,  and  upon  that 
authority,  and  following  that  ruling,  were 
ruled  the  cases  of  Bennett  v.  Lehigh  Valley 
B.  Co.  (D.  C.)  197  Fed.  678;  Helmback  v. 
liehlgh  Valley  B.  Co.  (D.  C.)  197  Fed.  579; 
Feaster  v.  Phlla.  ft  B.  By,  Co.  (D.  C.)  197 
Fed.  580.  But  again,  that  doctrine  was  flat- 
ly repudiated  by  the  federal  cases  dted  and 
approved  by  the  Supreme  Court  of  the  United 
States  in  the  Pedersen  Case,  and  was  not 
applied  or  regarded  in  that  case  by  either  the 
majority  or  minority  members  of  the  court 
as  a  controlling  or  determinative  factor,  for 
the  former,  as  the  controlling  factor,  ruled 
the  case  from  the  standpoint  of  whether  the 
work  being  done  by  the  employs  at  the  time 
of  the  injury  was  something  done  independ- 
ently of-  the  interstate  commerce  in  which  the 
defendant  was  engaged,  or  so  closely  connect- 
ed therewith,  as  to  be  a  part  of  it,  the  latter 
considering  it  from  the  standpoint  of  wheth- 
er the  employe  was,  at  the  time  of  the  in- 
jury, "engaged  in  transportation,  which  is 
commerce."  We  think  the  rule  announced  in 
the  Pedersen  Case  is  decisive  of  the  ques- 
tion here.  If,  as  there  announced,  an  em- 
ploye engaged  In  repairing  a  car,  engine,  or 
track,  or  constructing  or  repairing  a  switch 
or  bridge  along  a  track  used  in  interstate 
commerce,  is,  within  the  meaning  of  the  act, 
employed  in  such  commerce,  then,  do  we 
thtnk,  was  the  deceased  here  also  employed  In 
such  commerce.  The  defendant  confessedly 
was  engaged  in  interstate  commerce.  In  car- 
rying on  such  commerce  it  had  been,  and 
then  was,  using  its  track  and  line  of  rail- 
way for  such,  purpose  from  Salt  Lake  to 
Huntington.  For  the  better  conduct  of  such 
commerce  and  the  moving  of  such  trafBc,  and 
to  promote  the  safety  of  employ^  In  operat- 
ing interstate  trains  and  of  passengers  trans- 
ported from  state  to  state,  it  was  necessary, 
or,  at  least,  desirable,  to  equip  its  line  oX  rail- 
way with  block  signals.  For  that  purpose 
were  they  installed.  They  are  not  separate 
and  apart  from  the  track,  something  operat- 
ed independently  of  it,  or  independently  of 
the  Interstate  commerce  in  which  the  defend- 
ant was  engaged,  but  are,  in  a  sense,  a  part 
and  parcel  of  the  track  Itself,  something  at- 
tached to,  and  operated  in  connection  with, 
it  in  carrying  on  such  commerce.  Now, 
should  it  be  said  that  an  employ^  in  repair- 
ing a  car  which  had  been,  and  was  intended 
to  be,  used  In  interstate  commerce  is  employ- 
ed in  such  commerce,  but  if  he  be  engaged 
in  attaching  to  such  a  car  a  new  appliance, 
or  equipment,  something  not  theretofore  used 
on  such  car,  or  by  the  carrier,  he  is  not  en- 
gaged in  such  commerce?  or.  If  the  employe 
is  engaged  in  repairing  a  bridge  along  a  track 
used  in  interstate  commerce  he  is  engaged  in 
such  commerce,  but  if  he,  along  such  a  track, 
is  engaged  in  putting  In  a  new  bridge  or 
conduit  where  theretofore  there  was  none, 
he  is  not  engaged  in  such  commerce?  or,  if  ODe 
along  such  a  track — one  used  in  interstate 


commerce — Is  engaged  In  taking  up  an  old 
or  defective  rail  and  Inserting  a  new  one,  he 
is  engaged  in  such  commerce,  but  if  he,  for 
the  better  operation  of  trains  along  such  a 
track  and  to  promote  the  safety  of  passen- 
gers carried  on  and  employes  operating  inter- 
state trains,  is  engaged  in  attaching  to  such 
a  track  some  new  appliance  or  equipment, 
he  is  not  engaged  in  such  commerce?  Sup- 
pose that  in  pursuance  of  its  business  of  in- 
terstate commerce,  and  to  better  carry  it  on, 
the  defendant  had  been  engaged  In  putting  In 
a  switch  along  its  trade  used  in  such  com- 
merce, or  in  constructing  a  double  track  over 
a  part  or  all  of  the  way.  Is  there  any  good 
reason  for  holding  that  an  employe,  who  is 
engaged  in  repairing  the  track  or  switch 
theretofore  constructed  and  used,  Is  employed 
in  such  commerce,  but  that  one  engaged  in 
putting  in  the  new  switch,  or  the  additional 
track,  is  not  employed  in  such  commerce?  Or, 
suppose  an  employe  had  been  engaged  several 
blocks  to  the  west  from  inhere  the  plaintiff 
was  at  work,  say  near  Nampa,  where  the 
blocks  were  completed  and  In  use,  in  repair- 
ing one  of  those  blocks.  Admittedly  such  an 
employe  would  have  been  employed  in  inter- 
state commerce,  for  such  a  block  was  then  in 
use,  but  since  the  plaintiff  was  at  work  on 
an  uncompleted  or  unfinished  block,  which 
was  not  yet  In  use,  he  was  not  engaged  in 
such  commerce.  Or,  lastly,  if  an  employe  is 
employed  in  repairing  a  water  tank  along  a 
track,  one  used  to  supply  interstate  trains, 
operated  over  an  interstate  track,  with  water, 
he  is  employed  in  interstate  commerce,  but 
if  he  is  engaged  in  constructing  along  snch 
a  track  and  for  such  purpose  a  new  tank 
which,  because  of  its  incompleteness,  has  not 
yet  been  used  by  the  carrier,  he  is  not  em- 
ployed In  such  commerce.  We  see  no  good 
reason  for  such  artificial  distinctions,  for  the 
one. as  directly  relates  to  the  Interstate  com- 
merce in  which  the  carrier  is  engaged  as  does 
the  other. 

Here  the  remarks  of  Mr.  Justice  Van 
Devanter  are  pertinent,  when  he  said  that  it 
is  an  erroneous  assumption  "that  the  in- 
terstate commerce  by  railroad  can  be  sep- 
arated into  its  several  elements,  and  the  na- 
ture of  each  determined  regardless  of  its 
relation  to  others,  or  to  the  business  as  a 
whole,"  and  that  "the  true  test  always  is: 
Is  the  work  in  question  a  part  of  the  inter- 
state commerce  in  which  the  carrier  la  en- 
gaged?" Viewed  from  that  standpoint,  we 
think  it  clear  that  one  employed  in  install- 
ing and  equipping  the  road  with  the  block 
signals  was  engaged  in  doing  something 
which  was  u  part  of  the  interstate  commerce 
in  which  the  defendant  was  engaged,  to 
the  same  extent  as  one  engaged  in  repairing 
a  bridge  or  a  track  used  in  such  commerce. 
The  evidence,  without  dispute,  shows,  and 
the  defendant,  on  the  record,  unqualifiedly 
admitted,  that  the  signals  were  installed 
to  carry  on,  and  were  in  furtherance  ot. 
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tbe  Interstate  commerce  In  which  the  defend- 
ant was  engaged.  On  the  ^ord  it  is  clear 
that  they  were  put  In  for  no  other  purpose. 
They,  not  remotely,  not  Incidentally,  but  di- 
rectly related  to  such  commerce,  for  they 
afforded  protection  against  obstructions  on, 
or  breaks  In,  the  track,  were  attached  to, 
and  operated  in  connection  with  It — in  a 
sense,  a  part  of  It — and  thus  tended  to  pro- 
mote the  safety,  not  only  of  the  employee 
engaged  In  the  operation  of  Interstate  trains, 
but  of  passengers  transported  from  state  to 
state,  to  the  same  extent  that  the  repair  of 
a  track  promoted  such  safety,  and  were  no 
less  indispensable  to  the  interstate  commerce 
In  which  the  defendant  was  engaged  than 
are  many  repairs  on  a  track,  bridge  or  car. 
We  see  no  room  for  any  middle  ground  by 
making  a  new  test.  Was  the  particular  thing 
on  which  the  employe  was  engaged  com- 
pleted or  uncompleted,  or  was  it  at  tbe 
moment  the  injury  was  inflicted  In  actual 
ase?  The  question  is.  What  direct  relation 
to,  or  connection  with,  the  business  of  inter- 
state commerce  In  which  the  defendant  was 
engaged  did  tbe  work  have  at  or  upon  which 
the  employe  was  engaged?  The  case  la  to  be 
ruled  either  by  that  test,  and  as  laid  down 
by  Mr.  Justice  Van  Devanter,  who  spoke 
for  the  court,  or  as  stated  by  Mr.  Justice 
Lamar  in  his  dissenting  opinion,  that  the  em- 
ploye must  be  engaged  in  transportation,  in 
the  moving  of  traflflc.  The  opinion  of  the 
former  is  binding  on  us,  and  seems  to  be 
more  In  accord  with  the  spirit  and  purpose 
of  the  act,  the  history  of  which,  and  the 
legislation  with  respect  to  It,  show  that  Con- 
gress intended  to  Include  every  employe 
whom  within  Its  constitutional  powers  it 
could  Include.  Horton  ▼.  Oregon-Washing- 
ton R.  &  Nav.  Co.,  supra;  Colasurdo  v. 
Central  R.  R.  of  New  Jersey  (C.  C.)  180  Fed. 
832. 

District  Judge  Trleber,  In  Watson  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  (C.  O.)  168  Fed. 
942,  In  speaking  of  the  act,  said:  "The  ob- 
ject of  Congress  In  the  enactment  of  the 
law  was  to  protect  the  men  employed  In  this 
hazardous  occupation,  in  which  thousands 
are  annually  killed  or  maimed  without  any 
fault  of  the  master  himself,  but  by  the  neg- 
ligence of  other  employes,  over  whom  the 
servant  has  no  control,  and  in  whose  selec- 
tion he  had  no  voice.  The  legislation  is  nei- 
ther new  nor  revolutionary,"  and  is  In  com- 
pliance with  the  demands  of  an  enlightened 
public  opinion.  "The  enactment  of  such  a 
statute  not  only  results  in  protecting  the  em- 
ployes of  carriers  by  rail,  but  at  the  same 
time  guards  tbe  public  welfare  by  securing 
the  safety  of  travelers.  •  •  •  Congress 
baring  the  exclusive  power  to  regulate  inter- 
state commerce,  that  power  necessarily  In- 
cludes the  right  to  regulate  the  relation  of 
master  and  servant  operating  such  trains 
and  legislate  for  the  safety  of  the  employes." 

District  Judge  Morris,  in  Kelley  v.  Great 


Northern  Ry.  Co.  (C.  C.)  152  Fed.  211-227, 
observed:  "It  seems  to  me  to  be  apparent 
that  it  [Congress]  had  in  contemplation  the 
protection  of  the  lives  and  persons  of  the 
employes  of  such  carriers  whose  employment 
had  any  relation  to  such  commerce,  and  that  , 
it  enacted  the  statute  for  that  purpose,  and  •  ^ 
by  its  provisions^  changed  certain  common- 
law  rules  determ'lning  liability  in  order  to 
promote  that  object  by  securing  a  more 
careful  selection  of  employes,  a  closer  and 
more  careful  supervision  of  them,  and  a 
more  rigid  enforcement  of  their  duties,  and 
thus  to  promote  the  public  welfare." 

And  in  Mondou  v.  New  York,  N.  H.  &  H.  R. 
Co.,  223  U.  S.  1-50,  32  Sup.  Ct.  169,  175 
(56  L.  Ed.  327,  38  L.  R.  A.  [N.  S,]  44),  Mr. 
Justice  Van  Devanter  for  the  court  said: 
"The  natural  tendency  of  the  changes  [from 
the  common-law  by  the  statute]  described  Is 
to  Impel  the  carriers  to  avoid  or  prevent  the 
negligent  acts  and  omissions  which  are  made 
the  bases  of  the  rights  of  recovery  which  the 
statute  creates  and  defines;  and,  as  what- 
ever makes  for  that  end  tends  to  promote  . 
the  safety  of  the  employes  and  to  advance 
the  commerce  In  wl^ch  they  are  engaged,  we 
entertain  no  doubt  that  in  making  those 
changes  Congress  acted  within  the  limits  of 
the  discretion  confided  to  It  by  the  Constitu- 
tion." 

Mr.  Doherty,  in  his  work,  Liability  of 
Railroads  to  Interstate  Employes  (section  17, 
p.  89)  says:'  "The  act  may  fairly  be  inter- 
preted to  include  all  mechanics  who  are  en- 
gaged at  the  time  of  Injury  upon  Instrumen- 
talities which  are  generally  and  indiscrimin- 
ately used  for  all  the  purposes  of  an  inter- 
state railroad,  as,  for  instance,  linemen, 
track  repairers,  and  laborers  engaged  in  the 
general  maintenance  of  the  interstate  high- 
way or  Its  signal  wires  or  apparatus,  and 
those  whose  duties  relate  to  the  construction, 
maintenance,  and  repair  of  those  Instrumen- 
talities whi<^  are  used  In  the  business  con- 
ducted by  the  interstate  railroad  without 
discrimination  between  the  local  or  interstate 
character  of  its  traffic."  And  that,  in  ef- 
fect. Is  what  was  decided  by  the  Supreme 
Court  of  the  United  States  in  the  Peder- 
sen  Case. 

The  further  iKilnt  is  made  that  the  deceas- 
ed, at  the  time  of  the  Injury,  was  not  en- 
gaged in  any  work,  but  was  on  way  to  his 
abode;  hence  the  relation  of  master  and 
servant  did  not  then  exist  between  him  and 
the  defendant,  and  for  that  reason  he  was 
not  then  "employed  in  such  commerce."  We 
think  that  also  is  answered  against  the  re- 
spondent by  the  Pedersen  Case.  But  the  ob- 
servations of  the  court  in  the  case  of  Phila., 
B.  &  W.  R.  Co.  V.  Tucker,  35  App.  D.  C. 
123,  afllrmed  by  the  Supreme  Court,  220  U. 
S.  608,  31  Sup.  Ct.  725,  56  L.  Ed.  607,  are 
here  pertinent:  "When  Tucker  was  killed 
he  was  upon  the  premises  of  the  defendant 
in  response  to  its  call,  to  assume  the  duties        . 
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he  had  been  engaged  by  the  defendant  to 
assume,  and  for  their  mutual  Interest  and 
advantage.  Can  It  be  that  under  such  cir- 
cumstances the  relation  which  the  decedent 
sustained  to  the  defendant  was  that  of  a 
mere  stranger?  Is  It  possible  that  tfie  act 
under  consideration  warrants  a  distinction  so 
fine  as  to  permit  a  master  to  escape  liability 
for  negligence  resulting  in  Ihe  Injury  of  one 
hired  to  perform  service,  because  the  injury 
occurs  before  the  service  is  actually  nnder- 
taken,  notwithstanding  that,  at  the  time  of 
the  Injury,  the  servant  is  properly  and  nec- 
essarily upon  the  premises  of  the  master 
for  the  sole  purpose  of  his  employment?  We 
think  not  Such  a  rule,  in  our  view,  would 
be  as  technical  and  artificial  as  It  would 
be  unjust  We  think  the  better  rule,  the 
one  founded  in  reason  and  supported  by  au- 
thority, is  that  the  relation  of  master  and 
servant.  In  so  far  as  the  obligation  of  the 
master  to  protect  his  servant  is  concerned, 
commences  when  the  servant,  in  pursuance  of 
his  contract  with  the  master,  is  rightfully 
and  necessarily  upon  the  premises  of  the 
master.  The  servant  in  such  a  situation  is 
not  a  mere  trespasser  nor  a  mere  licensee. 
He  is  there  because  of  his  employment  and 
we  see  no  reason  why  the  master  does  not 
then  owe  him  as  much  protection  as  he 
does  the  moment  he  enters  upon  the  actual 
performance  of  bis  task."  To  the  same  ef- 
fect are  the  cases  of  Horton  v.  Oregon- Wash- 
ington R.  &  Nav.  Ck).,  supra ;  Stone- Webster 
Engineering  Corporation  v.  Collins,  199  Fed. 
581,  118  C.  O.  A.  65;  Helmke  v.  ThUmany, 
107  Wis.  216,  83  N.  W.  360;  BJwald  v.  C. 
&  N.  W.  R.  Co.,  70  Wis.  420,  36  N.  W.  12, 
591,  6  Am.  St  Rep.  178 ;  Packet  Co.  t.  Mc- 
Cue,  17  WalL  508,  21  L.  Ed.  705. 

[I]  We  think  the  relation  of  master  and 
servant  between  the  deceased  and  the  de^ 
fendant  with  respect  to  the  latter's  liability 
for  the  charged  negligence  as  clearly  exist- 
ed at  the  time  of  the  injury  as  though  the 
deceased  then  had  been  actually  engaged 
la  bis  work  along  the  track. 

From  these  considerations  It  follows  that 
the  case  falls  within  the  provisions  of  the 
congressional  act  in  question,  and  that  the 
plaintiff  was  entitled  to  go  to  the  Jury  on 
that  theory.  And,  for  the  reasons  hereto- 
fore given,  the  Judgment  of  the  court  be- 
low is  reversed,  and  the  case  remanded  for 
a  new  trlaL    Costs  to  the  appellant 

Mccarty,  a  j.,  concurs. 

FRICK,  J.  (dissenting  in  part).  I  am  un- 
able to  yield  assent  to  the  conclusion  reached 
by  my  Associates  upon  the  proposition  that 
the  deceased  was  employed  in  Interstate  com- 
merce while  he  was  engaged  in  constructing 
the  "block  signal  system"  as  explained  in  the 
majority  opinion.  It  will  be  observed  that 
the  portion  of  the  system  upon  which  the  de- 
ceased was  employed  on  the  day  of  the  acci- 


dent was  not  and  never  had  been,  devoted  to 
either  interstate  br  intrastate  commerce.  In- 
deed it  had  not,  as  yet,  been  dedicated  or  de- 
voted to  any  use  in  connection  with  the  oper- 
ation of  trains;  and  the  record  shows  that 
for  the  reason  of  its  uuflnished  condition,  it 
could  not  have  been  so  used.  Conceding, 
therefore,  that  when  that  portion  of  the  block 
signal  system  upon  which  the  deceased  was 
working  on  the  day  of  the  accident  when 
completed,  would  be  so  related  to  the  inter- 
state commerce  In  which  respondent  was  en- 
gaged as  a  common  carrier  as  to  make  that 
portion  a  part  of  such  commerce,  yet  such 
was  not  the  fact  at  the  time  of  the  accident 
This  fact  alone,  in  my  judgment,  differenti- 
ates this  case  from  all  others  that  are  dted 
and  relied  on  by  my  Associates.  I  do  not 
doubt  that  tf  before  the  accident  occurred  the 
block  signal  system  had  been  installed  and 
used  In  connection  with  the  operation  of 
trains  for  any  length  of  time,  under  the  hold- 
ing in  the  case  of  Pedersen  v.  Delaware,  I.  & 
M.  R.  Co.,  229  U.  S.  146,  33  Sup.  Ot  648,  57 
L.  Ed.  1125,  by  the  Supreme  Court  of  the 
United  States,  it  would  have  constituted  part 
of  the  instrumentalities  or  appliances  de- 
voted to  or  used  in  interstate  commerce.  I 
cannot  yield  assent  to  the  doctrine,  however, 
that  any  instrumentality  or  appliance  which 
is  merely  Intended  to  be  used  in  interstate 
commerce  at  some  future  time  can,  during 
the  process  of  construction,  either  in  fact  or 
In  law,  be  said  to  form  a  part  of  snch  com- 
merce, or  that  such  Instnimentallty  or  appli- 
ance can,  within  the  porriew  of  the  federal 
statute,  be  held  to  be  a  part  of,  or  used  In  con- 
nection with,  interstate  commerce.  That  it 
was  intended  to  exclude  all  such  instrumen- 
talities and  appliances  is,  in  my  Judgment 
clearly  stated  by  Mr.  Justice  Van  Deyanter 
in  the  Pedersen  Case,  supra,  in  the  following 
words :  "Of  course  we  are  not  here  concern- 
ed with  the  construction  of  works,  bridges, 
engines,  or  cars  which  have  not  as  yet  be- 
come instrumentalities  in  such  commerce,  iut 
only  with  the  work  oj  maintaining  them  in 
proper  condition  after  they  have  Iteoome  ««ck 
inatrumentalitieB  <md  during  their  u*e  a* 
auoh."  (Italics  mine).  In  another  portion  of 
the  opinion  the  Justice  was  careful  to  state 
that  the  bridge  which  was  being  repaired  or 
reconstructed  was  "being  regularly  used  in 
both  Interstate  and  Intrastate  commerce"  at 
the  time  of  the  accident 

In  the  case  at  bar  it  must  be,  and  In  fact 
Is,  conceded  that  the  part  of  the  block  sys- 
tem on  which  the  deceased  was  employed  on 
the  day  of  the  accident  never  had  been  used 
for  any  purpose,  and  had  not  yet  progressed 
Bufiiciently  In  its  construction  so  that  it  could 
be  used  for  the  purpose  for  which  it  was  In- 
tended. .It  is  true  that  portions  of  the  sys- 
tem had  been  completed  and  were  in  use  both 
to  the  east  and  to  the  west  of  the  iwrtion 
which  was  being  constructed,  but  the  latter 
portion  had  not,  and  could  not  have  been. 
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nsed.  I  concede  that,  under  the  ruling  of 
the  Pedersen  Case,  supra,  If  the  block  signal 
system  had  been  used  at  any  time  before  the 
accident,  and  It  required  alteration  or  repair, 
and  the  deceased  had  been  Injured  while  he 
was  In  some  way  employed  in  that  work,  he 
neoeBsarily  would  have  been  deemed  to  have 
been  employed  in  Interstate  commerce.  Sucb> 
however,  is  not  the  case  here ;  and  this  case, 
in  my  Judgment,  falls  clearly  within  the  ex- 
ception— ^If  I  may  so  designate  it — ^pointed 
out  by  Mr.  Justice  Van  £>evanter  as  con- 
tained in  the  quotation  I  have  made  from 
bim  above.  If  it  can  be  said  that  under  the 
undisputed  fticts  of  this  case  the  deceased 
was  employed  tn  interstate  commerce  wltliln 
the  purview  of  the  federal  statute,  then  I  can 
concave  of  no  case  where  a  person  Is-lnjured 
while  engaged  upon  an  Instrumentality  or  ap- 
pliance which  Is  Intended  to  be  used  In  inter- 
state commerce,  or  which  is  Intended  to  be 
made  a  part  of  an  instrumentality  which  is 
In  fact  used  in  such  commerce,  where  we 
would  not  be  required  to  hold  that  such  per- 
son was,  as  a  matter  of  law,  employed  in  in- 
terstate commerce.  If  it  once  be  held  that  an 
instrumentality  or  appliance  wtilcb  it  Is  in- 
tended shall  be  used  in  interstate  commerce 
is,  as  a  matter  of  law,  already  a  part  of  such 
commerce,  then  the  scope  of  the  statute  must, 
in  my  Judgment,  be  extended  far  beyond  both 
its  present  language  and  spirit,  and  far  be- 
yond anything  that  is  said  in  the  Pedersen 
Case,  supta. 

As  I  understand  Mr.  Justice  STRAUP,  his 
conclusion  is  based  entirely  upon  the  theory 
that  the  block  signal  system  on  which  the 
deceased  was  working  on  the  day  of  the  acci- 
dent both  In  fact  and  In  law  constituted  a 
part  of  the  interstate  commerce  in  which  re- 
spondent was  engaged.  This  conclusion, 
moreover,  is  based  upon  the  test  laid  down 
in  the  Pedersen  Case,  supra,  which  is  stated 
in  the  following  words :  "The  true  test  always 
is:  Is  the. work  in  question  a  part  of  the 
interstate  commerce  in  which  the  carrier  Is 
engaged?'  It  is  assumed  that,  because  the 
block  signal  system  in  question,  when  in  use, 
la,  at  intervals,  in  some  way,  physically  con- 
nected with  the  track  for  the  purpose  of  op- 
erating the  trains,  therefore  it  is  a  part  of 
the  track,  and,  that  being  so,  It  is  used  in 
connection  with  interstate  commerce  so  as  to 
make  it  a  part  thereof.  This  reasoning 
seems  to  me  to  be  fallacious.  The  block  sig- 
nal system  is  certainly  not  a  part  of  the 
track  in  the  sense  that  it  makes  the  track  as 
such  stronger  or  better.  True,  when  in  use, 
the  system,  at  intervals,  is  physically  con- 
nected with  the  track,  but  that  Is  so  only  for 
the  purpose  of  convenience  and  safety  in  op- 
erating the  trains  that  pass  over  the  track 
from  time  to  time.  A  hand  car,  or  any  other 
car  for  that  matter,  when  in  use,  is  also  in 
physical  contact  with  the  track,  but  I  think 
no  one  would,  for  that  reason,  contend  that 
they  are,  or  that  either  is,  a  part  of  the  track. 


A  switch  bar,  when  In  use.  Is  physically  at- 
tached to  the  rail,  but  would  any  one  contend 
that  an  employe  who  is  making  a  new  switch 
bar  is  employed  In  Interstate  commerce,  al- 
though such  switch  bar  is  intended  to  be 
placed  in  use  at  some  future  time?  But,  as 
I  understand  the  evidence,  the  block  signal 
system  was  not  attached  to  the  track  at  the 
place  where  the  deceased  was  working  on 
the  day  Of  the  accident.  As  I  read  the  record, 
the  deceased,  with  another  employ^,  was  en- 
gaged In  marking  out  the  places  where  the 
holes  were  to  be  dug  In  which  the  poles  were 
to  be  placed  on  which  the  wires  were  to  be 
strung,  which  wires  were  to  be  connected 
with  the  track,  and  by  means  of  which  the 
signals  were  to  be  automatically  operated. 
These  poles  were  no  more  a  part  of  the  track 
at  the  time  of  the  accident  than  are  tele- 
graph poles  that  are  being  placed  in  the 
ground  along  the  track  before  the  telegraph 
wires  are  placed  thereon.  Would  anyone  se- 
riously contend  that,  because  a  telegraph  line 
was  intended  to  be  used  in  connection  with 
the  operation  of  interstate  trains,  for  that 
reason  an  employ£,  who  Is  engaged  in  indicat- 
ing where  the  holes  in  which  the  poles  were 
to  be  placed  should  be  dug,  is  engaged  in  inter- 
state commerce?  No  doubt  all  of  the  things 
I  have  enumerated,  when  once  In  use,  may  be 
80  connected  with  the  operation  of  the  rail- 
road as  to  constitute  them  a  part  of  it,  and 
thus  be  devoted  to  the  furtherance  of  inter- 
state commerce.  As  I  read  the  test  laid  down 
in  the  Pedersen  Case,  it  Is  therein  clearly 
implied  that  an  Instrumentality  or  appliance, 
in  order  to  bring  it  within  the  federal  statute, 
must,  at  the  time  of  the  injury,  be  used  in 
interstate  commerce,  or  must,  at  some  prior 
time,  have  been  so  used,  and  it  at  the  time  it 
was  not  in  actual  use  It  nevertheless  was  be- 
ing altered  or  repaired  for  further  use  In 
such  commerce.  I  think  no  case  has  gone 
beyond  this. 

In  my  Judgment,  the  ruling  of  the  district 
court  that  the  deceased  was  not  employed  in 
Interstate  commerce  was  clearly  right. 

In  view  of  the  facts,  I  concur  in  the  con- 
clusions reached  upon  the  other  features  of 
the  case  by  Mr.  Justice  STRAUP. 

On  Rehearing. 

STRATJP,  J.  [1 0]  A  petition  for  rehearing 
is  filed  on  the  grounds  that  we  erred  in  hold- 
ing (1)  that  the  plaintiff  was  entitled  to  go 
to  the  Jury  on  questions  of  alleged  negli- 
gence independently  of  the  congressional 
act,  and  (2)  that  the  deceased  was  employed 
in  Interstate  commerce.  The  first  Is  based 
on  this:  That  the  congressional  act  "has  su- 
perseded both  the  common  and  statutory  law 
on  the  same  subject"  That  Is,  as  we  under- 
stand the  contention,  an  employ^  of  an  inter- 
state carrier,  to  recover  for  an  Injury  al- 
leged to  have  been  inflicted  by  the  negligence 
of  such  a  carrier,  must  predicate  his  action 
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on  that  act;  and,  If  he  is  not  entitled  to 
recover  thereunder,  he  cannot  recover  at  all. 
Or,  putting  it  in  other  words,  that  the  act 
deprives  liim  of  ali  common-law  rights  of  ac- 
tion, though  the  facts  and  circumstances  al- 
leged are  such  as  to  entitle  him  to  sue 
either  at  common  law  or  under  statutory 
law.  We  cannot  yield  assent  to  that  The 
purpose  of  the  act  is  not  to  abridge,  but  to 
enlarge,  liability  of  interstate  carriers.  A 
case  falling  within  that  act  of  course  may 
be  predicated  upon  IL  But  if  it  does  not 
fall  witliin  it,  then  may  the  injured  employ^ 
pursue  his  common-law  rights  of  action,  if 
the  facts  and  circumstances  alleged  are  such 
as  to  enable  him  to  sue  either  at  common 
law  or  under  statutory  law>  Any  other  con- 
clusion leads  to  this:  An  employ  £  of  an  in- 
terstate carrier,  injured  whUe  engaged  in 
purely  local  commerce  through  the  negli- 
gence of  such  a  carrier,  would  be  deprived 
of  all  rights  to  recover.  He  could  not  re- 
cover under  the  act  because  he  was  not  him- 
self employed  or  engaged  in  interstate  com- 
merce. He  could  not  recover  at  common 
law  or  under  statutory  law  because  the  act, 
as  is  asserted,  supersedes  these.  Surely 
Ck>ngre88  did  not  intend  any  such  thing  as 
that 

[11, 12]  In  this  connection  the  further 
daim  is  made  tliat  the  plaintiff  presented 
and  tried  the  case  wholly  on  a  theory  predi- 
cated on  the  act  and  for  tliat  reason  is  it 
asserted  tliat  if  she  was  not  entitled  to  re- 
cover under  that  act  she  was  not  entitled  to 
recover  at  alL  The  record  does  not  disclose 
any  such  theory.  In  the  original  complaint 
facts  and  circumstances  are  alleged  which 
entitle  plaintiff  to  recover  under  the  act 
if  the  deceased  was  employed  in  interstate 
commerce  within  the  meaning  of  the  act; 
and,  if  he  was  not,  the  alleged  facts  and  cir- 
cumstances, nevertheless,  are  such  as  to  en- 
title her  to  recover  independently  of  the  act 
In  the  original  complaint  the  plaintiff  plead- 
ed an  Idaho  statute  permitting  a  recovery 
for  wrongful  death.  The  defendant  pleaded 
a  later  Idaho  statute  requiring,  among  other 
things,  the  giving  of  notice  "to  the  employer" 
within  150  days,  and  that  no  such  notice  was 
given.  Then,  on  plaintiff's  motion,  the  para- 
graph of  her  complaint  relating  to  the  Idaho 
statute  was  stricken.  The  defendant  then 
filed  a  new  answer  to  "plaintiff's  amended 
complaint"  in  which  it  denied  the  alleged 
negligence  and  pleaded  assumption  of  risk 
and  contributory  negligence,  but  did  not 
plead  the  Idaho  statute.  So  neither  the 
amended  complaint  nor  the  answer  thereto 
contains  any  averments  o^  nor  makes  any 
reference  to,  any  statute  of  Idaho,  or  to  any 
other  state  or  federal  statute.  Such  amend- 
ed oomplaint  and  the  answer  thereto  super- 
seded the  original  complaint  and  the  origi- 
nal answer.  Hence,  by  the  pleadings  on 
which  the  case  was  tried  and  submitted  no 
statute  of  Idaho,  as  stated  in  our  original 


opinion,  was  either  pleaded  or  put  in  "evi- 
dence. When  the  paragraph  of  the  complaint 
relating  to  the  Idaho  statute  was  stricken, 
the  complaint  stood  as  though  no  such 
statute  was  pleaded,  and  the  plaintiff  left  to 
invoke  the  presumption  that  the  law  of  Idaho 
was  the  same  as  the  law  of  the  forum.  Tke 
defendant  still,  if  it  desired  to  rely  on  Yui 
Idaho  statute  to  overcome  the  presumption, 
could  have  pleaded  it  and  put  it  in  evidence. 
It  did  neither.  The  court  was  required 
to  administer  and  apply  the  law  of  the  Juris- 
diction until  the  law  of  the  situs  was  shown. 
The  latter  was  neither  pleaded  nor  shown, 
and  hence  the  court  was  required  to  admin- 
ister and  apply  the  former.  The  law  of  the 
jurisdiction  was  the  congressional  act,  If  the 
deceased  was  engaged  in  interstate  commerce 
within  the  meaning  of  that  act ;  if  he  waa 
not  or  If  that  act  for  any  other  reason 
was  not  applicable  and  did  not  control  the 
case,  then  the  law  of  Utah,  where  the  com- 
mon law  of  England,  so  far  as  not  repug- 
nant to  or  inconsistent  with  the  Constitution 
and  laws  of  the  United  States  or  tb«  Con- 
stitution and  laws  of  this  state,  is  "the  rule 
of  decision  in  all  the  courts  of  this  state." 
In  our  original  opinion  we  pointed  out  that 
that  Utah  statutes  ■  permit  recovery  for 
wrongful  death  and  modified  the  common  law 
as  to  the  doctrine  of  fellow  service.  EM- 
dence  was  adduced  by  both  parties  to  show 
the  facts  and  circumstances  of  the  accident 
the  manner  in  which  the  injury  was  inflict- 
ed, the  business  conducted  by  the  defendant 
the  relation  of  the  parties,  and  the  employ- 
ment of  the  deceased  and  the  character  of 
work  performed  by  Iiim.  Upon  that  evi- 
dence the  defendant  requested  a  direction  of 
the  verdict  in  its  favor.  That  motlm  was 
based,  not  only  on  the  ground  that  the  de- 
ceased was  not  within  the  meaning  of  the 
congressional  act  employed  or  engaged  in 
interstate  commerce,  but  also  on  the  groonda 
that  the  deceased  was  guilty  pf  contribu- 
tory, negligence,  assumed  the  risk,  and  on 
the  further  ground  of  want  of  evidence,  not 
to  show  negligence  on  the  part  of  an  agent 
or  employ^  of  the  defendant,  but  to  show 
that  "the  defendant  was  gidlty  of  either 
of  the  negligent  acts  or  omissions  complained 
of  in  plaintifiTs  complaint"  The  motion 
thus  specified  grounds,  and  was  broad  enough 
to  invoke  a  ruling  directing  a  verdict  not 
only  on  the  ground  that  the.  congressional 
act  did  not  apply,  because  the  deceased  was 
not  employed  in  interstate  commerce,  but  al- 
so on  the  grounds,  though  he  was  not  bo  em- 
ployed, of  contributory  negligence,  assump- 
tion of  risk,  and  on  the  further  ground  that 
even  though  there  may  be  evidence  to  show 
negligence  on  the  part  of  some  agent  or  em- 
ployg  of  the  defendant  yet  there  was  none  to 
show  that  the  defendant  was  guilty  of  neg- 
ligence, or  that  there  was  any  negligence  for 
which  it  was  legally  responsible.  And  when 
the  court  granted  the  request  and  directed 
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tlie  verdict,  tt  did  not  do  so  alone  on  the 
ground  that  the  deceased  was  not  employed 
In  Interstate  conuuerce,  but  also  on  the 
grounds  that  he  was  guilty  of  contributory 
negligence,  and  assumed  the  risk,  and  on 
the  further. ground  that  the  defendant  owed 
blm  no  dnty  whatever,  except  to  refrain 
from  Injuring  him  after  discovering  blm  on 
the  track.  We,  therefore,  think  the  record 
does  not  support  the  contention  that  the  case 
was  tried  and  submitted  wholly  on  a  theory 
predicated  on  the  congressional  act  Ot 
course  the  plaintiff  from  beginning  to  end 
asserted,  and  the  defendant  denied,  that  the 
case  is  within  the  act  Bnt  It  Is  shown  the 
motion  for  a  directed  verdict  was  In  fact 
made  and  granted,  not  only  on  the  ground 
that  the  case  la  not  within  the  act,  but  also 
on  other  grounds  heretofore  stated.  We  do 
not  find  anything  on  the  record  that  the 
plaintiff  by  her  pleadings,  evidence,  or  oth- 
erwise, took  a  i>osltlon  that  her  right  to 
recover  was  baaed  only  on  the  congressional 
act  To  the  contrary  we  find  that  the  de- 
fendant, when  It  Interposed  Its  motion  for 
a  direction  of  the  verdict,  did  not  take  such 
a  position;  nor  did  the  court  in  ruling  on 
the  motion  directing  the  verdict 

Now,  as  to  the  last  ground — our  holding 
that  the  deceased  was  employed  In  Inter- 
state commerce.  We  have  given  that  ques- 
tion painstaking  consideration.  That  Is 
what  divides  us.  Since  courts  all  over  the 
country,  both  state  and  federal,  so  widely 
disagree  on  conclusions  as  to  when  employes 
of  Interstate  carriers  are  engaged  or  employ- 
ed In  Interstate  commerce,  our  disagreement 
is  not  surprising.  The  petition  as  to  this 
point  presents  nothing  new.  It  is  but  a  re- 
argument  of  what  heretofore  was  fully  ar- 
gued, considered,  and  determined.  But  we 
hare  again  carefully  considered  it  We  are 
still  divided.  We  recognize  much  may  be 
said  on  both  sides  of  the  question,  but  we 
think  all  has  been  said  and  presented  that 
can  be  said  or  presented.  We  do  not  see 
wherein  a  rehearing  can  further  aid  us.  So 
let  the  petition  be  denied  and  the  record  re- 
mitted. 

McCARTT,    0.   J.,   concurs. 

FRICK,  J.  (concurring  In  part,  dissenting 
in  part).  On  the  first  proposition  I  fully  con- 
cur with  Mr.  JusUce  STRAUP.  A  careful  ex- 
amination of  the  pleadings  and  the  proceed- 
ings had  at  the  trial  has  convinced  me 
that  the  conclusions  reached  upon  that  ques- 
tion are  entirely  sound.  I,  however,  dissent 
from  the  conclusions  reached  by  my  Breth- 
ren upon  the  second  proposition,  for  the  rea- 
sons stated  In  my  former  dissenting  opinion. 
Upon  that  proposition  I  think  a  rehearing 
should  be  granted. 


THOMAS  V.  BOARD  OF  COM'RS  OP  ELLIS 

COUNTY. 

(Supreme  Court  of  Kansas.     Feb.  7,  1914.) 

(Syllalut  by  the  Court.) 

1.  Counties  (§  142*)— LiABiimr  roR  Damag- 
es—Exebcise   OF  (iOVEBNMENTAI.  POWKBS. 

Counties  are  mere  auxiliary  agencies  of 
the  state  government,  and,  like  the  state,  are 
immune  from  liability  on  account  of  damages 
occasioned  by  the  manner  in  which  they  exer- 
cise or  fall  to  exercise  their  governmental  pow- 
ers. 

[Ed.  Note. — For  other  cases,  see  CJounties, 
Dec.  Dig.  {  142.»] 

2.  COUWIIES  (I  144*)— LlABIUTT  FOB  Dakao- 

EB  —  Lard  Illeoaixt  Apfbopbiateo  fob 

Highway. 

In  the  absence  of  some  statutory  provi- 
sion, a  county  is  not  liable  to  a  landowner  for 
damages  for  the  use  of  land  attempted  to  be 
appropriated  for  a  public  highway,  the  proceed- 
ings to  establish  which  are  subsequently  held 
to  be  Ulegal  and  void. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {  211;  Dec.  Dig.  {  144.»] 

Appeal  from  District  Court,  Ellis  County. 

Action  by  Anna  M.  Thomas  against  the 
Board  of  County  Commissioners  of  Ellis 
County.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

E.  A.  Rea,  of  Hays,  for  appellant  J.  H. 
Sinunlnger,  of  Hays,  for  app^ee. 

PORTER,  J.  In  the  year  1902  the  board 
of  county  commissioners  of  Ellis  county  at- 
tempted to  lay  ont  and  establish  a  public 
road  across  appellant's  land,  and  for  that 
purpose  condemned  a  tract  consisting  of 
about  1^  acres.  The  road  was  maintained 
as  a  public  highway  from  that  time  until 
June,  1908,  when  by  a  Judgment  of  the  dis- 
trict court  the  proceedings  for  establishing 
the  road  were  declared  Illegal  and  void. 
Some  time  thereafter  the  plaintiff  presented 
to  the  board  of  county  cbmmlssioners  a 
claim  for  damages  amounting  In  the  aggre- 
gate to  $4,200.  The  claim  was  disallowed. 
Neither  the  date  when  it  was  filed  nor  when 
it  was  disallowed  is  shown  by  the  record. 
On  the  28th  day  of  April,  1909,  she  appealed 
to  the  district  court  In  April,  1910,  the 
case  was  submitted  to  the  court  on  an  agreed 
statement  of  t&cta,  and  Judgment  was  ren- 
dered in  favor  of  the  defendant  and  against 
the  plaintiff  for  costs.  On  February  29, 
1912,  the  case  was  appealed  to  this  court 
In  March,  1913,  it  was  dismissed,  and  after- 
wards reinstated. 

The  case  is  perhaps  more  noteworthy  by 
reason  of  its  chronological  history  than  be- 
cause of  any  question  of  law  or  fact  Involved. 
It  is  part  of  a  series  of  litigation  which,  con- 
sidered as  a  whole,  presents  a  striking  illus- 
tration of  the  fact  that  It  Is  still  possible 
under  our  Code  for  court  proceedings  to  be 
delayed.      "The   law's   delays"    had   passed 


Tot  other  cases  sm  sam*  topic  and  secUon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Ren'r  Indexes 

Digitized  by  CjOOQIC 


410 


1S8  PACinO  REPORTER 


(Kan. 


Into  a  proverb  In  Shakespeare's  time;  and 
the  supposed  existence  of  the  evil  Is  stlU  em- 
ployed as  a  foundation  for  more  or  less  In- 
discriminate criticism  of  courts.  Notwith- 
standing the  fact  that  the  final  chapter  In 
this  litigation  is  not  written  until  almost 
12  years  have  elapsed  since  the  proceedings 
were  taken  for  establistilng  the  road,  our 
decision  is  handed  down  one  month  from 
the  time  the  case  was  submitted  here.  Un- 
reasonable delays  are  possible  under  almost 
any  legal  procedure;  but  our  experience  Is 
that  when  they  occur  the  fault  Is  seldom 
that  of  the  courts.  In  the  ordinary  course 
It  would  be  possible  under  our  Code  to  ob- 
tain a  final  determination  of  the  question  of 
the  validity  of  proceedings  to  establish  a 
road  within  a  few  months  from  the  time  the 
proceedings  were  begun;  and,  even  If  appeal- 
ed to  this  court,  a  decision  would  usually 
be  rendered  within  less  than  a  year  there- 
after. We  are  not  advised  from  the  record 
what  occasioned  the  delay  of  more  than 
six  years  in  having  the  illegality  of  the  pro- 
ceedings determined. 

It  Is  agreed  that  Mrs.  Thomas,  In  endeav- 
oring to  have  tiie  road  vacated,  and  in  de- 
fending herself  in  a  criminal  action  wherein 
she  was  charged  with  obstructing  the  road  as 
a  public  highway,  expended  the  sum  of  $500. 
It  is  also  agreed  that  the  reasonable  value 
of  the  use  of  the  land  taken  and  used  as  a 
highway  during  the  years  from  1902  to  1908 
is  $275. 

[1,  2]  The  sole  question  presented  is  wheth- 
er the  county  is  liable  for  damages  as  claim- 
ed by  the  appellant.  The  Judgment  of  the 
court  was  doubtless  based  upon  a  principle 
which  has  the  sanction  of  numerous  deci- 
sions in  this  state  to  the  effect  that  counties 
are  mere  auxiliary  agencies  of  the  state, 
and,  like  the  state  itself,  are  immune  from 
liability  on  account  of  damages  occasioned 
by  the  manner 'in  which  they  either  exercise 
or  fall  to  exercise  .governmental  powers. 
Silver  V.  Clay  County,  76  Kan.  228,  91  Pac. 
55;  Shawnee  County  v.  Jacobs,  79  Kan.  76, 
99  Pac.  817,  21  L.  R.  A.  (N.  S.)  209;  Fisher 
v.  Township,  87  Kan.  674,  125  Pac.  94,  41 
h.  R.  A.  (N.  S.)  1074.  In  Silver  v.  Clay  Coun- 
ty, supra,  It  was  said  in  the  syllabus:  "A 
county  Is  not  liable  in  damages  for  the  neg- 
ligent or  wrongful  acts  of  its  board  of  coun- 
ty commissioners,  unless  such  liability  Is  ex- 
pressly imposed  by  statute  or  necessarily  Im- 
plied therefrom." 

In  Downing  v.  Mason  County,  87  Ky.  208, 
8  S.  W.  264,  12  Am.  St  Rep.  473,  it  was 
sought  to  hold  the  county  liable  for  unlaw- 
fully and  negligently  changing  and  obstruct- 
ing the  course  of  a  stream,  by  which  the 
plaintiETs  lands  were  fiooded.  It  was  said  in 
the  opinion:  "A  county  being  but  an  arm  or 
branch  of  the  state  government.  It  is  no 
more  liable  to  be  sued  for  the  neglect  or 
tort  of  its  officers  than  the  state  is  for  that 


of  those  In  authority  In  it  The  common 
law  gives  no  such  right,  and  it  therefore 
can  only  exist  by  statute.  There  is  none  in 
this  state.  •  •  •  The  denial  of  the  right 
may  sometimes,  and  no  doubt  often  does,  re- 
sult In  individual  hardship;  but  public  policy 
demands  it.  It  must  be  kept  in  view  that 
the  paramount  object  of  the  existence  of 
a  county  is  governmental;  that  it  Is,  indeed, 
a  part  of  the  sovereignty  itself.  In  view 
of  this,  and  for  its  proper  conduct,  it  has 
become  a  settled  Judicial  rule  that  no  lia- 
bility exists  upon  its  part,  unless  It  be  au- 
thorized expressly,  or  by  necessary  implica- 
tion by  statuta  Its  general  purpose  forbids 
that  it  should  otherwise  be  open  to  suit  or 
answerable  for  the  manner  in  which  it  either 
exercises  or  fails  to  exercise  its  corporate 
powers."  87  Ky.  211,  212,  8  S.  W.  265  (12 
Am.  St  Rep.  473). 

These  principles  are  clearly  applicable  and 
decisive,  and  the  Judgment  la  affirmed.  All 
the  Justices  concurring. 


STATE  V.  MOUNKES. 
(Supreme  Court  of  Kansas.     Feb.  7,  1914.) 

(SvUahut  hv  the  Court.) 

Cbiminai,   Law   (I    921»)  —  New   Tbiai,  — 

Gbounds. 

In  a  criminal  action,  where  it  is  shown  on 
a  motion  for  a  new  trial  that  false  and  perjur- 
ed testimony,  which  the  defendant  had  do  fair 
opportunity  to  rebut  at  the  trial,  probably  in- 
fluenced the  jury  to  find  him  guil^,  it  is  the 
duty  of  the  court  to  set  the  conviction  aside 
and  grant  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  2206-2209;  Dec  Dig.  § 
921.*] 

Appeal  from  District  Court  Lyon  County. 

Walter  Mounkes  was  convicted  of  assault 
with  a  deadly  weapon  with  Intent  to  kill,  and 
appeals.    Reversed,  and  new  trial  ordered. 

Huggins  i&  Riddle  and  H.  E.  Oanse,  all  of 
Emporia,  and  W.  S.  Kretslnger,  of  Escondido, 
Cal.,  for  appellant  Jno.  S.  Dawson,  Atty. 
Uen.,  S.  N.  Hawkes,  Asst  Atty.  Gen.,  and  O. 
S.  Samuel,  of  Emporia,  for  the  State. 

PORTER,  J.  The  defendant  appeals  from 
,a  Judgment  convicting  him  of  the  crime  of 
assaulting  one  Ernest  Van  Sickle  wlUi  a 
deadly  weapon  with  intent  to  kill.  A  former 
conviction  was  reversed  and  a  new  trial 
ordered  on  account  of  error  In  the  Instruc- 
tions. State  V.  Mounkes,  88  Kan.  193,  127 
Pac.  637.  The  facts  out  of  which  the  prose- 
cution arose  are  quite  fully  stated  In  the 
former  opinion. 

On  both  trials  the  defendant  testified  that 
his  brother  Arthur,  a  boy  16  years  of  age, 
was  assaulted  by  a  number  of  young  men  in 
the  schoolhouse  yard,  and  was  overtaken  and 
thrown  down,  and  that  he  called  to  the  de- 
fendant for  help  and  said,  "They  are  killing 


•For  other  cases  tee  nme  topic  and  section  NUMBBR  In  Dec.  Dls.  &  Am.  Dig.  Key-No.  Series.*  Bep'r  Indexes 
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me."  He  testlfled  that  be  started  to  go'  to  bis 
brother's  aid,  and  took  a  knife  out  of  bis 
pocket  for  the  purpose  of  protecting  and  de- 
fending bis  brother;  that  he  struck  Van 
Sickle,  because  the  latter  attempted  to  pre- 
vent his  going  to  bis  brother,  and  had  stoop- 
ed to  pick  up  a  rock,  and  was  in  a  threaten- 
ing attitude,  and  had  used  a  vile  ^Itbet; 
tbat  he  struck  to  defend  himself,  and  to  en- 
able him  to  go  to  bis  brother's  assistance. 
Van  Sickle  testified  that  he  had  said  noth- 
ing and  done  nothing  to  cause  the  appellant 
to  strike  him. 

At  both  trials  the  defendant  testified  that 
on  the  schoolbouse  ground,  near  the  place 
wbere  the  fight  occurred,  there  was  a  flower 
bed  encircled  by  pieces  of  rock,  and  that 
when  Van  Sickle  stooped  down  the  defend- 
ant believed  be  had  picked  up  a  rock  from 
the  ground.  On  the  second  trial,  at  the  close 
of  the  defendant's  testimony,  and  late  in  the 
ut'temoon,  the  prosecuting  witness.  Van 
Sickle,  and  one  other  witness  were  called  in 
rebuttal,  and  both  positively  denied  the  ex- 
istence of  any  flower  bed  on  the  school 
grounds,  or  that  there  were  any  rocks  on  the 
ground  near  wbere  the  encounter  took  place. 
The  existence  of  the  flower  bed  surrounded 
by  stones  was  not  disputed  at  the  first  trial; 
and  the  defendant  claims  that  he  wad  wholly 
surprised  by  the  rebuttal  testimony  and  was 
anprepared  to  meet  it.  At  the  former  trial 
the  prosecuting  witness  himself  had  testified 
tliat  such  a  flower  bed  was  there;  but  this 
fact  was  not  remembered  by  the  attorneys 
for  the  defendant,  and  in  the  few  minutes 
that  elapsed  before  the  dose  of  the  case  they 
were  unable  to  produce  any  witnesses  who 
knew  the  truth  of  the  matter,  except  a 
sisfer  of  the  defendant,  whom  the  court  per- 
mitted to  testify  in  surrebuttal.  In  the  argu- 
ment of  the  case  the  attorneys  for  the  state 
commented  uimn  the  testimony  showing  tbat 
tbere  were  no  rocks  at  the  place  of  the  en- 
connter,  and  argued  to  the  Jury  that  the  de- 
fendant had  testified  falsely  for  the  purpose 
of  establishing  bis  plea  of  self-defense,  and 
dwelt  upon  the  fact  that  another  wholly  dis- 
interested witness  had  denied  the  existence 
of  any  flower  bed  near  the  place 'of  the  en- 
counter. 

After  the  trial  four  persons  who  had  heard 
the  evidence  went  to  the  schoolbouse  for  the 
purpose  of  making  an  examination,  and 
found  the  flower  bed  surrounded  by  rocks  as 
testified  to  by  the  defendant  Their  affidavits 
were  used  upon  the  motion  for  a  new  trial, 
and  the  evidence  of  the  prosecuting  witness 
at  the  first  trial  was  produced,  in  which  he 
testified  to  the  existence  of  the  flower  bed. 
In  addition,  affidavits  of  three  former  school- 
teachers who  bad  taught  there  were  intro- 
dnced,  to  the  eOTect  that  a  flower  bed  sur- 
rounded with  rocks  was  in  the  yard  at  the 
tbne  of  the  alleged  offense;  and  much  ad- 
ditional testimony  to  the  same  effect  was 
produced,  indudiug  photographs  showing  the 


flower  bed  and  the  stones  surrounding  it. 
The  existence  of  the  flower  bed  there  sur- 
rounded by  rocks  at  the  time  the  flglit  oc- 
curred is  established  beyond  any  doubt,  from 
which  It  necessarily  follows  that  the  testi- 
mony of  the  witness  to  the  contrary  was 
false. 

The  court,  however,  refused  to  set  aside 
the  conviction  and  grant  a  new  trial,  upon  the 
theory  that  it  was  not  a  vital  issue  whether 
there  were  in  fact  any  roclcs  or  stones  at  the 
place,  and  that  if  the  Jury  found  from  the 
evidence  that  the  defendant  believed,  or  had 
reasonable  grounds  for  believing,  that  the 
prosecuting  witness  was  about  to  assault  blm 
in  that  way,  the  defendant  had  a  right  to  rely 
on  the  plea  of  self-defense,  "whether,"  as  the 
court  expressed  it,  "there  was  a  stone  within 
a  mile  of  the  place  or  not"  We  think  a  new 
trial  should  have  been  granted.  Manifestly 
the  false  testimony  must  have  Influenced  the 
Jury  unfavorably  to  the  defendant's  conten- 
tion. The  Jury  had  been  instructed  that,  if 
they  believed  that  a  witness  had  willful- 
ly testified  falsely  to  a  material  fict,  they 
might  entirely  disregard  his  testimony,  tbat 
they  were  the  Judges  of  whether  the  defend- 
ant was  acting  honestly  and  fairly  and  with 
the  apprehension  of  danger,  and  that  in  de- 
termining whether  he  reasonably  or  honest- 
ly believed  himself  to  be  in  great  danger  of 
bodily  harm  they  might  take  into  considera- 
tion all  acts  and  circumstances  shown  In 
the  evidence.  If  the  Jury  had  believed  tbat 
there  were  stones  on  the  ground  near  wbere 
the  encounter  took  place,  and  that  defend- 
ant knew  this,  they  might  the  more  readily 
have  concluded  that  he  acted  reasonably  in 
believing  himself  to  be  in  danger  of  great 
bodily  harm.  It  is  dlfflcult  to  conceive  why 
the  testimony  was  not  prejudicial  to  the  de- 
fendant 

It  is  said  that  new  trials  are  not  granted 
on  the  ground  of  newly  discovered  evidence 
which  is  merely  cumulative.  But  this  was 
more  than  cumulative;  it  was  conclusive 
evidence  of  a  fact  that  had  been  disputed 
at  the  trial,  and  which,  though  collateral  to 
the  main  issue,  became  more  or  less  material. 
In  a  survey  and  boimdary  case  (Dent  v.  Simp- 
son, 81  Kan.  217, 105  Pat  542)  the  controver- 
sy turned  upon  the  true  location  of  the  gov- 
ernment corner,  about  which  the  evidence 
was  conflicting.  The  surveyor  was  unable  to  . 
And  the  government  stone,  and  established 
the  corner  some  distance  from  wbere  plain- 
tiff claimed  it  should  be.  After  a  Judgment 
approving  the  surveyor's  report,  plaintiff 
produced  a  witness  who  testlfled  tbat  he 
knew  the  true  location  of  the  corner,  tbat  he 
had  been  road  overseer  20  years  before,  and 
in  grading  the  road  bad  plowed  up  and  cov- 
ered over  the  government  stone ;  that  after 
the  trial  be  went  to  the  place,  dug  down,  and 
found  the  original  stone  in  the  exact  loca- 
tion that  it  was  when  be  graded  the  -road. 
The  newly  discovered  evidence  was  held  not 
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to  be  cnmulatlye,  and  the  judgment  was  re- 
versed for  error  in  refusing  to  grant  a  new 
trial.  But  manifestly,  where  a  defendant 
has  been  convicted  of  a  crime,  his  right  to 
a  new  trial  should  not  depend  upon  the  tech- 
nical question  of  whether  certain  evidence  Is 
or  is  not  cumulative.  He  is  entitled  to  a  fair 
trial ;  and  where  it  appears  that  perjured 
testimony,  which  he  had  no  fair  opportunity 
to  rebut  at  the  trial,  probably  influenced  the 
Jury  to  find  him  guilty,  it  is  the  duty  of  the 
court  to  set  the  conviction  aside  and  grant 
a  new  trial.  State  v.  Tyson,  66  Kan.  686, 
44  Pac.  609.  State  v.  Keleher,  74  Kan.  631  at 
page  643,  87  Pac.  738  at  page  742.  In  the  last 
case  it  was  said  In  the  opinion:  "A  Jury 
should  have  the  opportunity  to  hear  all  of 
this  testimony  and  to  determine  what  should 
be  believed.  Where  the  probable  effect  of  the 
newly  discovered  evidence  is  doubtful,  or  im- 
possihle  to  determine,  a  new  trial  should  be 
granted.  Dennis  v.  State,  108  Ind.  142,  2  N. 
E.  349;  14  EIncye.  PI.  &  Pr.  842;  Llndlay  v. 
State,  11  Tex.  App.  283."  74  Kan.  643,  87 
Pac.  742. 

While  it  cannot  be  said  in  the  present  case, 
as  was  said  in  the  Keleher  Case,  that  the 
newly  discovered  evidence,  if  believed,  en- 
tirely obliterates  the  evidence  of  the  witness 
upon  which  the  conviction  was  based,  still 
it  is  true  that  It  seriously  affects  his  credi- 
bility as  a  witness,  and  also  the  credibility  of 
the  defendant;  and  their  testimony  was  di- 
rectly conflicting  with  respect  to  a  material 
matter  of  defense. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered.    All  the  Justices  concurring. 


WOOD  V.  BANK  OF  WHITEWATER. 
(Supreme    Court   of   Kansas.     Feb.    7,    1914.) 

(Syllahut  by  the  Court.) 
Gifts  (I  31*)— Essentiam— Delivert— Bii-Ls 
AND  Notes. 

An  actvial  or  constructive  delivery  is  essen- 
tial to  a  valid  gift  of  a  promissory  note. 

fEd.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  §§  5^-62;    Dec.  Dig.  g  31.*] 

Appeal  from  District  Court,  Butler  County. 

Action  by  Carrie  Wood  against  the  Bank 
of  Whitewater.  From  judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

Hamilton  &  Leydlg  and  H.  W.  Schumach- 
er, all  of  Eldorado,  for  appellant  C.  L.  Alk- 
man,  of  Eldorado,  for  appellee. 

SMITH,  J.  There  Is  no  conflict  in  the  evi- 
dence in  this  case.  The  action  was  brought 
to  recover  an  amount  of  money  and  property; 
the  property  consisting  only  of  a  promissory 
note,  which  will  be  referred  to  later. 

J.  D.  Joseph  testified  that  he  was  and  had 
been-  for  20  years  the  assistant  cashier  of 


the  appellant  bank,  and  that  on  February  20, 
1911,  he  met  Dr.  H.  L.  Wood  at  the  bank,  who 
at  that  time  closed  the  sale  of  a  tract  of  real 
estate  from  Dr.  Wood  to  Charles  Claypool, 
and  Claypool  gave  him  a  check  for  |1,0(X>  and 
a  promissory  note  for  $1,260  for  the  land; 
that  on  the  following  day,  February  21st, 
Dr.  Wood  came  to  the  bank  again,  and  stated 
that  people  were  trying  to  get  his  property 
away  from  him,  and  inquired  if  there  wis 
any  way  he  could  fix  his  bank  account,  notes, 
real  estate,  and  other  property  so  that  peo- 
ple could  not  get  it  away  from  him;  that 
Mr.  Joseph  told  him  that  he  oonld  place  his 
bank  account  in  his  mother's  name,  subject 
to  his  check,  and  that  it  would  remain  his 
property,  and  that  he  could  Indorse  the  note 
to  his  mother,  that  his  accounts  could  be 
collected  and  placed  in  the  same  account 
under  the  same  conditions,  that  all  the  other 
money  and  credits  that  came  into  the  bank 
could  be  credited  to  the  same  account,  and 
all  checks  that  he  drew  could  be  charged  to 
that  account,  and  the  account  remain  his, 
and  under  liis  control,  and  subject  to  his 
check ;  that  on  that  day  the  note  in  question 
was  delivered  to  the  teller  for  collection,  and 
the  $1,000  received  was  delivered  to  the  teller 
of  the  bank,  and  entered  to  the  credit  of  £L 
L.  Wood;  that  on  February  24tb  following 
Dr.  Wood  stated  to  Mr.  Joseph  in  the  bank 
that  he  wished  to  transfer  his  account  w 
that  it  would  be  subject  to  his  check,  and 
under  his  control,  and  place  all  his  money 
coming  in  for  notes  and  collectioii  to  the 
credit  of  his  mother,  Carrie  Wood,  Irat  that 
such- accounts  and  other  money  collected,  or 
that  should  be  left  In  the  bank  for  him, 
should  be  credited  to  his  account,  under  his 
control,  and  should  be  his  property,  that  he 
would  indorse  the  note  as  suggested,  and 
that,  when  collected,  it  should  be  credited  to 
the  same  account  under  the  same  conditions. 

There  was  also  evidence  that  the  note  for 
$1,260  was  collected  by  the  bank,  and  cred- 
ited in  this  accotmt  In  the  name  of  the  ap- 
pellee, subject  to  the  check  of  H.  L.  Wood. 

After  the  evidence  was  closed,  the  court 
Instructed  the  Jury.  There  is  no  controversy 
in  regard*  to  "the  instructions,  except  as  to 
instruction  No.  12.  To  understand  this,  how- 
ever, instruction  No.  9  should  be  read  in 
connection  with  it.  The  two  Instructions 
read  as  follows: 

"(9)  Tou  are  instructed  that,  before  tlie 
plaintiff  could  have  any  interest  in  the  mon- 
ey deposited  in  the  defendant  bank,  you 
would  have  to  find  from  the  evidence  that 
the  said  H.  L.  Wood,  when  he  made  the  de- 
posits, lost  all  dominion  and  control  of  said 
deposits,  and  that  the  same  were  not  subject 
to  the  check  of  said  H.  L.  Wood,  and  if  yon 
find  from  the  evidence  in  this  case  that  be 
still  had  the  dominion  and  control  of  said 
deposits,  and  that  they  were  subject  to  his 
check,  then  and  In  that  event  your  verdict 
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must  be  for  tbe  defendant,  excepting  as  ex- 
plained  In  instnictlon  No.  12." 

"(12)  Ton  are  Instmcted  that  with  refer- 
ence to  the  $1,250  note  that  if  you  find  from 
a  preponderance  of  tbe  evidence  that  said 
note  bore  on  th^  back  of  it  the  following 
words,  viz. :  'Pay  to  Mrs.  Carrie  Wood.  H,  L. 
Wood' — and  that  H.  L.  Wood  signed  the 
same,  and,  after  signing  the  said  indorse- 
ment, he  took  It  to  tbe  said  defendant,  or,  If 
already  at  tbe  bank,  be  left  the  same  to  be 
there  paid  by  tbe  maker  of  the  note,  and 
that  he  did  not,  after  so  Indorsing  tbe  same, 
take  it  into  bis  possession,  and  afterwards 
said  note  was  iiald  by  the  party  giving  tbe 
same  to  the  bank  or  one  of  Its  officers  whose 
business  It  was  to  receive  the  money,  and 
that,  upon  said  money  being  paid  to  tbe  banli, 
the  said  b&nk,  because  of  directions  from 
said  H.  L.  Wood,  placed  the  same  in  the 
bank  books  in  the  name  of  Carrie  Wood,  and 
yru  further  find  that  she  has  not'  been  paid 
by  tbe  bank,  but  that  the  bank  refused  pay- 
ment upon  being  requested  to  pay  the  same 
by  Carrie  Wood  or  her  duly  authorized  attor- 
ney to  draw  tbe  same,  then  and  in  that  case 
it  will  be  your  duty  to  return  a  verdict 
against  tbe  defendant  for  tbe  amount  due 
thereon." 

The  Jury  returned  a  verdict  in  favor  of 
the  appellee  for  $1,250,  the  amount  collected 
on  the  note.  There  was  no  evidence  in  tbe 
case  that  Dr.  Wood  gave  any  instruction  to 
have  tbe  note  held  or  delivered  to  the  appel- 
lee, but,  on  tlie  other  band,  that  be  Instruct- 
ed the  bank  to  collect  tbe  note,  and  deposit 
the  money  co  bis  account,  kept  in  tbe  name 
of  his  mother,  aa  other  moneys  were  credit- 
ed, subject  to  bis  dxeck. 

Tbe  evidence  of  appellee  shows  that  she 
knew  notliing  of  tbe  transaction  until  after 
Dr.  Wood  bad  been  adjudged  insane,  and 
Mr.  Joseph  bad  been  appointed  his  guardian, 
after  the  note  had  been  collected,  and  the 
proceeds  deposited  as  directed.  Appellee  also 
testified  that  Dr.  Wood  owed  her  nothing. 

The  mere  signing  of  an  instrument  of  con- 
veyance does  not  consummate  a°  conveyance; 
bnt,  to  effect  a  conveyance,  there  must  be 
an  actual  or  constructive  delivery  of  the  In- 
strument from  the  grantor  to  tbe  grantee. 
Sanderson  v.  Sanderson,  91  Kan.  98, 136  Pac. 
"^1;  see,  also,  Ireland  v.  Shore,  91  Kan.  326, 
137  Pac  926. 

It  Is  contended  on  the  part  of  tbe  appel- 
lant that,'  if  appellee  acquired  any  right  In 
the  note,  It  was  by  way  of  a  gift  inter  vivos, 
and  that  tbe  burden  rested  upon  the  appellee 
to  prove  a  delivery  of  the  note  after  it  was 
Indorsed,  or  a  delivery  thereof  to  some  other 
person  for  her  use  or  benefit,  and  that  no 
xnch  evidence  appears  in  tbe  case;   that,  on 


the  other  hand.  Dr.  Wood  directed  that,  when 
tbe  note  was  collected,  the  money  should  be 
deposited  In  the  bank  in  his  mother's  name, 
as  subject  to  his  chec^,  and  this  conveyed  no 
property  in  the  note  or  Its  proceeds  to  bis 
mother.  We  think  this  contention  is  correct, 
and  that  tbe  indorsement  of  tbe  note,  of 
which  the  appellee  had  no  knowledge,  and 
which  was  not  done  with  tbe  knowledge  of 
any  person  acting  for  ber,  did  not  constitute 
a  contract  or  conveyance  of  tbe  note,  and 
did  not  constitute  a  gift  thereof.  A  delivery 
is  essential  to  a  valid  gift  of  a  promissory 
note.  Tbe  evidence  of  appellee  was  not  suf- 
ficient to  establish  any  cause  of  action.  John- 
son V.  Eaton,  61  Kan.  708,  33  Pac.  597;  Gal- 
lagher V.  Donaby,  65  Kan.  341,  69  Pac.  330; 
Calvin  V.  Free,  66  Kan.  466,  71  Pac.  823. 

Tbe  Judgment  Is  reversed,  and  the  ease  is 
remanded,  with  Instmctlons  to  render  Judg- 
ment for  the  appellant.  All  the  Justices  con- 
curring. 

STEPHENSON  v.  PATTON. 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

Appeal  from  District  Court.  Chase  County. 

Action  by  Richard  A.  Stephenson  against  Nel- 
son M.  Patton.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

John  Madden,  of  Parsons,  and  Ij.  B.  Kellogg, 
of  Emporia,  for  appellant.  Henry  E.  Ganse,  of 
Emiwria,  for  appellee. 

PER  CURIAM.  This  was  an  action  of  par- 
tition, -and  the  principal  questions  which  divid- 
ed the  parties  were  determined  on  a  former  ap- 
peal. Stepiienson  v.  Patton,  86  Kan.  379,  121 
Pac.  498,  Ann.  Cas.  1913C,  360.  Judgment 
could  not  be  ordered  at  that  time,  as  the  inter- 
est of  one  cotenant  had  not  been  determined. 
It  was  decided  that  the  conveyance  to  Stephen- 
son did  not  carry  with  it  any  claim  for  rents 
and  profits  which  had  accrued  to  his  grantors. 
It  was  also  decided  that  the  rents  and  profits 
which  Patton  had  received  prior  to  the  time 
Stephenson  had  purchased  an  interest  In  the 
land  exceeded  the  improvements  made  and  the 
taxes  paid  by  Patton,  and  that  it  was  equitable 
to  set  oft  the  former  against  tlie  latter.  The 
case  was  remanded,  with  directions,  and  the 
trial  court  appears  to  have  correctly  interpreted 
the  mandate  and  faithfully  followed  directions 
in  the  final  disposition  of  the  case. 

The  only  objection  here  is  that  no  part  of  the 
costs  of  the  lasting^  improvements  made  by  Pat- 
ton prior  to  the  time  Stephenson  acquired  his 
interest  in  the  land  was  credited  to  Patton  in 
making  an  accounting  between  the  parties  as 
to  rents  and  profits  of  the  land  since  the  time 
of  Stephenson's  purchase.  That  question  was 
settled  on  the  former  appeal.  As  between  Pat- 
ton and  his  cotenants  it  was  equitable  that  the 
rents  received  and  enjoyed  by  him  should  be 
set  off  as  against  the  improvements  he  had 
made  and  the  taxes  he  had  paid,  and  since  the 
benefits  which  he  received  exceeded  his  disburse- 
ments by  way  of  improvements  he  baa  no 
ground  for  complaint 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 
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STATE  V.  MATTHEWS. 

(Supreme    Court    of   Kansas.      Feb.    7,   1914.) 

Appeal  from  District  Court,  Sumner  CJounty. 
Fred   B.   Matthews  was  convicted  of  erime, 
and  appeals.     Affirmed. 

Dale,  Amidon,  Madalene  &  Hegler,  of  Wich- 
ita, for  appellant.  John  S.  Dawson.  Atty.  Gen,, 
and  Haruld  W.  Herrick  and  W.  T.  McBride, 
botii  of  Wellington,  for  the  State. 

PER  CURIAM.  The  questions  propounded 
to  the  witness  Scarth,  which  were  objected  to, 
followed  his  denial  that  he  had  ever  been  ar- 
rested for  stealing.  The;  did  not  relate  to  any 
proceedings  of  any  kind  brought  against  him, 
nor  to  his  character,  nor  to  specific  acts  of  past 
conduct  which  would  tend  to  disgrace  or  discred- 
it him.  The  district  court  was  authorized  to 
exercise  its  discretion  over  the  limits  of  the 
cross-examination  and  to  sustain  the  objections. 

Tbe  testimony  of  the  witness  Lo^er  was  ad- 
mitted for  the  purpose  of  impeaching  tbe  wit- 
ness Knorr,  proper  foundation  for  the  impeach- 
ment having  been  laid.  The  testimony  was  ad- 
missible for  the  purpose  for  which  it  was  offered, 
and  the  extent  to  which  the  jury  might  consid- 
er it  was  properly  limited  by  the  instructions. 

The  assignments  of  error  relating  to  the  in- 
structions are  all  hypercritical.  Tbe  law  of  the 
case  was  clearly  and  fairly  stated  in  as  simple 
a  manner  as  the  nature  of  tbe  charge  permitted. 
The  instructions  were  perfectly  comprehensible 
by  the  jury,  and  there  ig  no  indication  that  they 
were  misled. 

The  judgment  of  the  district  court  is  affirmed. 


STARK  et  al.  v.  SHIELDS  et  aL 
(Supreme   Court   of   Kansas.     Feb.   7,  .1914.) 

Appeal  from  District  Court,  McPherson 
County. 

Action  by  Charles  W.  Stark  and  others 
against  Casper  D.  Shields  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

White  &  Lyons,  of  Kansas  City,  Mo.,  and 
P.  J.  Galle,  of  McPherson,  for  appellants.  Grat- 
tan  &  Grattan  and  F.  O.  Johnson,  all  of  Mc- 
Pherson,  for  appellees. 

PER  C!URIAM.  There  was  abundant  evi- 
dence to  warrant'  the  conclusion  that  no  oral 
contract  on  the  part  of  Samuel  D.  Shields  to 
convey  the  land  in  controversy  to  his  niece  and 
her  husband  in  consideration  of  personal^  and 
other  services  to  be  performed  ever  existed. 
The  case  differs  from  the  Anderson  Case,  75 
Kan.  117,  88  Pac.  743,  9  L.  R.  A.  (N.  S.)  229, 
and  those  which  Itave  followed  it,  in  that  satis- 
factory proof  of  a  contract  was  not  produced. 
The  trial  court  so  found,  and  the  finding  is 
conclusive  against  the  prayer  for  a  specific  per- 
formance. 

Tbe  pleadings  and  the  proof  were  that  the 
claimants  were  tenants  of  the  land,  bound  to 
the  payment  of  rent,  but  that  they  were  at  lib- 
erty to  install  such  improvements  as  they  de- 
sired. The  improvements  which  they  did  make 
were  not  such  as  to  compel  a  court  of  equity 
to  cause  the  land  to  go  with  them,  and  the 
equitable  rights  of  the  plaintiffs  in  that  regard 
were  satisfied  by  the  judgment  in  their  favor 
for  the  value  of  the  improvements. 

There  was  substantial  evidence  that  the  plain- 
tiffs kept  an  account  of  and  charged  Shields  for 
his  board.  If  this  were  not  true,  equity  would 
scarcely  deprive  a  landowner  of  his  land,  worth 
many  thousands  of  dollars,  because  he  boarded 
a  few  years  with  his  tenants.     Any  claim  for 


board  and  any  claim  for  other  Talnable  oervices 
performed  should  have  been  presented  to  the 
probate  court  for  allowance  in  the  usual  way. 
It  is  not  necessary  that  the  court  should  en- 
ter upon  an  extended  discussion  of  the  evidence. 
It  is  satisfied  that  substantial  justice  tias  been 
done,  and  the  judgment  of  the  district  court  is 
affirmed. 


JOHNSON  T.  NEW  YORK  LIFE  INS.  CO. 
(SWANSON,  Interpleader). 

(Supreme   Court  of  Colorado.     Nov.   3,    19ia 
Rehearing   Denied   Feb.   2,   1914.) 

1.  Pleading  (g  343*)— Motion  fob  Judgment. 

Judgment  on  the  pleadings  is  proper  where 
the  facts  alleged  in  the  pleadings,  if  admitted 
to  be  true,  are  such  that  no  other  judgment 
could  have  been  rendered. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  104&-1051 ;   Dec.  Dig.  {  843.*] 

2.  INSUBANOC  a  587*)— hm  Polict— Bkne- 

FICIABT. 

Where  a  life  policy  contains  no  provisions 
for  a  change  of  beneficiary,  the  beneficiary  ac- 
quires a  vested  Interest  which  cannot  be  trans- 
ferred by  the  insured  without  the  beneficiary's 
consent,  and,  where  the  policy  provides  for  a 
cliange,  a  beneficiary's  interest,  while  subject 
to  be  defeated,  can  be  defeated  only  in  the  man- 
ner prescribed  in  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  1469;   Dec., Dig.  §  587.*] 

3.  IHSUBANCB    (8    B87»)  — Lira    InsUBANCE  — 
Change  in  Benkficiabt. 

Where  a  life  policy  provided  for  change 
of  beneficiary  upon  written  notice  to  Uie  insurer 
at  the  home  office,  the  failure  of  insured  to 
comply  with  the  regulation  cannot  be  excused 
because  he  was  an  ignorant  foreigner,  and  was 
too  poor  to  make  several  trips  to  Oie  office  of  tbe 
agent  who  issued  the  policy ;  it  appearing  that 
he  recognized  the  conditions  in  the  policy  by 
attempting  at  one  time  to  comply  with  them. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1469;  Dec.  Dig.  |  687.*] 

4.  Insubance  (J  219*)— Life  InsuBANCB— Aa- 

BIONKENTS. 

Where  a  life  policy  is  assigned,  the  as- 
rignee  acquires  only  the  rights  of  the  insured, 
and  such  assignment  will  not  divest  the  right 
of  the  beneficiary  to  collect  the  proceeds  of  the 
policy  upon  the  death  of  the  insured ;  it  ap- 
pearing that  the  only  right  insured  had  was 
to  collect  the  policy  upon  maturity  or  to  change 
the  form  of  insurance. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {i  488,  489,  494-496;  Dec.  Dig.  1 
219.*] 

Gabbert  and  Scott,  JJ.,  dissenting. 

En  Banc.  Error  to  District  Court,  (!:it7 
and  County  of  Denver;  Greeley  W.  Wblt- 
ford,  Judge. 

Action  by  Sophia  Peterson  Johnscm  against 
the  New  York  Life  Insurance  Company,  in 
which  Lisa  Swanson  Interpleaded.  There 
was  a  Judgment  for  the  Interpleader,  and 
plaintiff  brings  error.    Affirmed. 

Stark  &  Martin,  of  Denver,  for  plaintiff  in 
error.  H.  B.  Sahlgaard,  M.  B.  Carpenter, 
and  A.  Newton  Patton,  all  of  Denver,  for 
interpleader.  Hlndry  &  Friedman,  Guy  K. 
Brewster,  George  Allan  Smith,  and  B.  E. 
Woodward,  all  of  Denver,  amid  curlte. 
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JOHNSON  V.  NEW  YORK  LIFE  INS.  C». 


HILL,  J.  This  action  Involves  tbe  disposi- 
tion of  $2,000  paid  into  court  by  the  defend- 
ant in  error,  the  New  Yoric  Life  Insurance 
Company.  In  her  complaint  the  plaintiff  in 
error  alleges  that  in  March,  1904,  in  consid- 
eration of  certain  payments  made  and  to 
be  made  Ur  the  insurance  company  by  Swan 
G.  Peterson,  it  made  its  policy  of  insurance 
in  writing  wherein  and  whereby  It  agreed  to 
pay  to  Lisa  Swanson,  mother  of  the  insured, 
or  to  such  "beneficiary  as  may  have  been 
duly  designated,  the  sum  of  $2,000  upon 
proof  of  the  death  of  Swan  O.  Peterson.  A 
copy  of  the  policy  is  incorporated  in  the  com- 
plaint The  clause  bearing  upon  the  subject 
of  beneficiaries  reads :  "The  insured,  having 
reser\-ed  the  right,  may  change  the  bene- 
ficiary, or  beneficiaries,  at  any  time  during 
the  continuance  of  this  policy,  by  written  no- 
tice to  the  company  at  the  home  office,  pro- 
vided this  policy  is  not  then  assigned.  The 
Insured  may  at  any  time,  by  written  notice 
to  the  company  at  the  home  ofllce,  declare 
any  benefldary  then  named  to  be  an  abso- 
lute beneficiary  under  this  policy.  No  desig- 
nation, or  change  of  beneficiary,  or  declara- 
tion of  {in  absolute  beneficiary,  sliall  take 
effect  nntll  Indorsed  on  this  policy  by  the 
company  at  the  home  office.  During  the 
lifetime  of  an  absolute  beneficiary  the  right 
to  revoke  or  change  the  Interest  of  that  bene- 
fldary will  not  exist  in  the  insured.  If  any 
beneficiary,  or  absolute  beneficiary,  dies  be- 
fore the  insured,  the  interest  of  such  bene- 
ficiary will  become  payable  to  the  executors, 
administrators,  or  assigns  of  the  insured." 
The  policy  provides  for  its  participation  in 
the  profits  of  the  company  at  the  end  of  20 
years.  If  the  Insured  is  then  living,  also  for' 
paid-ap  insurance,  as  weU  as  for  automatic 
term  insurance,  also  for  a  cash  surrender 
value,  and  possibly  for  loans.  Another  clause 
states :  "An  assignment  of  this  policy  may  be 
made  in  duplicate,  and  both  sent  to  the 
home  office,  one  to  be  retained  by  the  com- 
pany, and  the  other  to  be  returned.  The 
company  has  no  responsibility  for  the  valid- 
ity of  any  assignment."  The  complaint  fur- 
ther alleges  that  in  July,  1905,  the  plaintiff 
and  the  said  Swan  U.  Peterson  intermarried, 
and  that  such  relation  continued  untU  his 
death,  which  occurred  in  November,  1907; 
that  In  September,  1906,  as  the  Issue  of  said 
marriage,  there  was  bom  one  child,  Katherlne^ 
who  is  now  dependent  upon  the  plaintiff  for 
support  It  Is  then  alleged  that  while  the 
policy  was  In  fnll  force,  and  not  assigned, 
and  in  pursuance  of  the  reservation  permit- 
ting blm  to  change  the  benefldary,  the  said 
Swan  O.  Peterson  did  designate  and  appoint 
the  plaintiff  as  the'  benefldary  of  and  under 
the  policy;  that  in  pursuance  of  such  desig- 
nation the  Insured  delivered  her  the  policy, 
and  that  the  same  remained  and  continued  In 
her  possession  until  his  death;  that  after 
the  transfer  and  delivery  of  the  policy  to  her 
she  paid  and  assisted  in  paying  the  premiums 


due  thereon  so  as  to  keep  it  In  fall  force 
and  effect. 

It  appears  from  the  complaint  that  notice 
of  this  assignment  and  change  of  the  bene- 
fldary was  not  given  the  company,  nor  was 
an  indorsement  on  the  policy  of  a  change 
made  by  the  company.  To  excuse  the  failure 
of  the  Insured  to  comply  with  the  require- 
ments of  the  policy  in  these  respects,  it  is 
alleged  that  he  resided  about  60  miles  from 
Denver,  and  made  a  trip  for  the  purpose  of 
making  application  at  the  office  of  the  com- 
pany In  Denver  to  have  plaintiff  designated 
as  the  benefldary;  that  he  was  ignorant  of 
the  manner  and  procedure  required  to  be  tak- 
en for  the  purpose  of  effecting  such  change; 
that  he  endeavored  to  find  the  agent  through 
whom  the  policy  was  effeded ;  that  he  was 
unable  to  do  so;  that  he  then  attempted  to 
transact  the  matter  himself,  but  found  the 
offices  of  the  company  dosed;  that  he  was  a 
laboring  man,  a  miner,  a  poor  person,  and  a 
foreigner,  and  unable  to  either  read  or  write 
the  English  language,  except  meagerly;  that 
by  reason  of  the  long  distance  from  his  place 
of  residence  to  an  office  of  the  company,  the 
expense  inddent  in  going  to  one,  and  Us  un- 
famlliarity  with  the  English  language,  he 
neglected  to  have  the  policy  changed  in  the 
proper  manner. 

It  is  alleged  that  Lisa  Swanson,  the  moth- 
er of  deceased,  claims  the  money  payable 
under  the  policy,  but  denies  that  she  has 
any  interest,  and  prays,  in  order  that  there 
may  be  a  final  adjudication  in  the  premises, 
that  she  be  made  a  party  to  the  action,  and 
be  required  to  present  her  daim,  if  any  she 
has. 

In  its  answer  the  insurance  company  ad- 
mits the  Issuance  of  the  policy,  the  death 
of  the  insured,  the  designation  of  Lisa  Swan- 
son, the  mother,  as  beneficiary,  and  alleges 
that  she  claims  the  money ;  that  it  cannot 
determine  without  hazard  to  itself  to  which 
the  money  is  rightfully  due.  It  prays  for  an 
order  requiring  plaintiff  and  Lisa  Swanson  to 
appear  and  interplead  concerning  their  re- 
spective claims  under  the  policy ;  that  an 
order  issue  authorizing  it  to  pay  the  money 
into  court  and  be  discharged.  The  order  of 
Interpleader,  etc,  was  made.  Lisa  Swanson 
intervened;  in  her  petition  she  alleged  that 
she  was  made  the  benefldary  as  the  mother 
of  the  insured,  denied  that  the  insured  at 
any  time  designated  or  appointed  the  plain- 
tiff as  the  beneficiary  under  the  policy,  and 
alleged  that  she  is  the  beneficiary  named  in 
the  policy,  and  claims  the  money  due  there- 
under:. 

The  plaintiff  filed  a  replication  to  this 
answer.  The  interpleader  then  moved  for 
judgment  in  her  favor  on  the  pleadings, 
which  was  sustained.  The  plaintiff  brings 
the  case  here  for  review. 

[1-3]  If  the  fads  alleged,  when  admitted 
to  be  true,  are  such  that  no  other  Judgment 
could  have  been  rendered  thereunder,   the 
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motion  was  properly  sustained.  Where  the 
policy  contains  no  provisions  for  a  change  of 
the  beneflclary,  the  general  rule  Is  that  the 
policy  and  the  money  to  become  due  under 
it  vests  Immediately  in  the  person  named  as 
the  beneficiary,  and  that  this  interest,  being 
vested,  cannot  be  transferred  by  the  Insured 
to  any  other  person  without  the  consent  of 
the  named  beneflclary.  Hill  v.  Groesbeck,  29 
Colo.  161,  67  Pac.  167;  Plttlnger  v.  Pltttnger, 
28  Colo.  308,  64  Pac.  195,  89  Am.  St.  Rep. 
193;  Love  v.  Clune,  24  Colo.  237,  50  Pac. 
34;  Mutual  Life  Insurance  Co.  v.  Hagerman, 
19  Colo.  App.  33,  72  Paa  889 ;  Central  Bank 
V.  Hume,  128  U.  S.  195,  9  Sup.  Ct  41,  32  L. 
Ed.  370;  Hopkins  v.  Hopkins'  Adm'r,  92  Ky. 
324,  17  S.  W.  864;  Mutual  Life  Ins.  Co.  y. 
Twyman,  122  Ky.  513,  92  S.  W.  335,  97  S.  W. 
391,  121  Am.  St  Rep.  471;  Pllcher  v.  New 
York  Life  Ins.  Co.,  33  La.  Ann.  322. 

This  does  not  hold  true,  however,  where 
the  contract  of  Insurance  provides  (as  this 
one  does)  that  the  insured  may  change  the 
beneflclary.  In  policies  like  this  the  general 
rule  is  that  the  beneflcia^  has  an  interest 
in  the  policy  which,  while  subject  to  be  de- 
feated by  a  change  of  beneflclary,  can  be  de- 
feated only  in  the  manner  prescribed  in  the 
policy,  the  charter  or  by-laws  of  the  com- 
pany, or  by  statute.  Flnnell  v.  Franklin,  134 
Pac.  122;  RoUins  v.  McHatton,  16  Colo.  203, 
27  Pac.  254,  25  Am.  St  Rep.  260;  Indiana 
Nat  Life  Ins.  Co.  v.  McGlnnis  (Ind.)  101 
N.  B.  289,  45  L.  R.  A.  (N.  S.)  1^;  Union 
Central  Life  lus.  Co.  v.  Woods,  11  Ind. 
App.  835;  1  Farra  v.  Brnnian,  171  Ind.  529, 
86  N.  B.  843;  Holland,  Guardian,  v.  Taylor, 
111  Ind.  121,  12  N.  B.  116;  Smith  v.  Nat 
Benefit  Soa,'  123  N.  Y.  85,  25  N.  B.  197,  9 
L.  R.  A.  616 ;  Arnold  v.  Empire  Life  Ins.  Co., 
3  Oa.  App.  685,  60  S.  B.  470;  2  May  on  In- 
surance, i  399e;  Bliss  on  Life  Insurance  (2d 
Ed.)  i§  318,  337;  Isgrigg,  Ex'r,  v.  Schooley, 
126  Ind.  94,  26  N.  B.  161 ;  Holder  v.  Pruden- 
tial Ins.  Co.,  77  S.  C.  299,  57  S.  B.  853; 
Washington  Life  Ins.  Co.  v.  Berwald,  97  Tex. 
Ill,  76  S.  W.  442.  1  Ann.  Cas.  682;  Freund  v. 
Freund,  218  111.  189,  75  N.  E.  925,  109  Am. 
St  Rep.  283;  Thomas  ▼.  Thomas,  181  N.  Y, 
205,  30  N.  E.  61,  27  Am.  St  Rep.  582;  De 
Silva  v.  Supreme  CouncU,  109  CaL  873,  42 
Pae  32;  Cbarch  v.  Charch,  57  Ohio  St  561, 
49  N.  B.  408 ;  Kentucky  Masonic  Mutual  Life 
Ins.  Co.  v.  Miller's  Adm'r,  76  Ky.  (13  Bush) 
489;  Eastman  v.  Association,  62  N.  H.  555; 
National  Mut  Aid  Soc.  v.  Lupoid,  101  Pa. 
Ill;  McLaughlin  v.  McLaughlin,  104  Cal. 
171,  37  Pac.  865,  43  Am.  St  Rep.  83;  Wendt 
Adm'r,  v.  Iowa  Legion  of  Honor,  72  Iowa, 
682,  34  N.  W.  470;  Supreme  Conclave  v. 
Capella  (C.  C.)  41  Fed.  1;  Mut  Ass'n  v. 
Montgomery,  70  Mich.  587,  38  N.  W.  588,  14 
Am.  St  Rep.  519 ;  Wirgman  v.  Miller,  98  Ky. 
620,  33  S.  W.  937. 

In  this  jurisdiction  there  is  no  difllerence 
in  this  respect  between  policies  held  in  fra- 
ternal or   mutual  companies  and  ordinary 

'  37  N.  E.  180, 


life  insurance  companies.  FbmeU  t.  Frank- 
lin, 134  Pac.  122 ;  Hill  v.  G;roesbeck,  29  Colo. 
161,  67  Pac.  167;  Plttlngfer  ▼.  Pittlnger,  28 
Colo.  308,  64  Pac.  195,.%  Am.  St  Rep.  193; 
Love  V.  Clune,  24  Colo.  237,  50  Pac.  34. 

It  has  repeatedly  been  held,  where  a 
change  of  benefldailes  is  to  be  made  in  a 
certain  manner  which  includes  notice  to  the 
insurer,  that  a  disposition  of  the  proceeds 
by  will  not  brought  to  the  attention  of  the 
insurer  during  the  insured's  lifetime  is  in- 
effectual as  against  the  beneflclary  named  in 
the  policy.  De  Silva  v.  Supreme  Council,  109 
Cal.  873,  42  Pac.  32 ;  Hellenberg  v.  District 
No.  1,  94  N.  Y.  580 ;  Stephenson  t.  Stephen- 
son, 64  Iowa,  534,  21  N.  W.  19;  Daniels  v. 
Pratt,  143  Mass.  216,  10  N.  B.  166;  Holland 
V.  Taylor,  111  Ind.  121,  12  N.  B.  116;  CHm- 
stead  V.  Benefit  Society,  87  Kan.  93,  14  Pac 
449. 

It  is  not  claimed  that  the  conditions  pre- 
scribed in  the  policy  for  a  change  of  bene- 
flclary were  complied  with.  The  complaint 
falls  to  allege  a  sufficient  attempt  on  the 
part  of  the  insured  to  make  a  change  of  the 
beneficiary  in  the  manner  provided,  or  that 
be  was  prevented  from  doing  so  by,  the  hap- 
pening of  that  over  which  he  had  no  con- 
trol. What  it  alleges  on  this  subject  tn  the 
way  of  an  excuse  was  pure  neglect  upon  his 
part,  and  nothing  more.  These  alleged  ex- 
cuses disclose  that  he  was  aware  of  the 
conditions  prescribed  in  the  policy  by  which 
a  change  of  beneflclary  could  be  made.  Re- 
gardless of  this  he  made  no  reasonable  effort 
to  have  the  beneficiary  changed  in  the  man- 
ner prescribed  in  the  policy.  In  Rollins  v. 
McHatton,  supra,  it  was  said:  "If  the  as- 
sured has  done  his  part  towards  perfecting 
the  substitution  in  accordance  with  the  meth- 
od prescribed,  but  owing  to  drcumstances 
over  which  he  has  no  control,  the  change 
is  not  entirely  consummated  at  the  time  of 
his  death,  equity  will  sometimes  treat  the 
substitution  as  complete."  But  a.8  above 
stated,  he  made  no  such  effort  and  was 
not  prevented  from  completing  such  a  change 
by  circumstances  over  which  he  had  no  con- 
trol. 

[4]  The  complaint  alleges  that  the  insured 
delivered  the  policy  to  the  plaintiff;  that 
the  purpose  of  such  delivery  was  to  pro- 
vide, in  the  event  of  his  death,  that  the 
proceeds  of  the  policy  should  be  paid  to 
her  for  her  maintenance  and  that  of  their  in- 
fant child;  that  the  policy  thereafter  re- 
mained in  her  possession  until  the  death  of 
the  husband;  that  after  such  delivery  she 
assisted,  out  of  the  proceeds  of  her  labor,  in 
paying  premiums  on  the  policy.  It  is  claimed 
that  these  allegations  &te  sufficient  to  sus- 
tain a  parol  assignment  of  the  policy  to  her 
by  way  of  gift;  that  the  plaintilTs  relation 
to  the  policy  became  that  of  assignee  or 
donee,  which  deprived  the  beneflclary  nam- 
ed in  the  policy  of  all  right  and  interest 
therein. 

39N.  B.  206.  C^nir\n]p> 
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In  Block  T.  Valley  Mutual  Insurance  As- 
Bociaaon,  52  Ark.  201,  12  S.  W.  477;  20  Am. 
St  Kep.  166,  the  policy  did  not  provide  for 
a  change  of  beneficiaries,  but  contained  a 
clause  pertaining  to  assignment  as  follows: 
"This  certlflcate  may  be  assigned,  transfer- 
red, or  set  over  by  and  with  the  consent  of 
the  association,  granted  by  its  president  or 
secretary."  This  was  held  to  mean  that 
the  beneficiary  might  assign  his  interest 
The  court  said:  "This  does  not  mean  that 
another  beneficiary  may  be  substituted  by 
the  insured,  for  substitution  and  assignment 
are  quite  different  things ;  it  simply  intends 
that  the  beneficiary  may  assign  his  interest. 
The  Insured  had  no  Interest  to  assign.'  That 
was  vested  in  the  parties  named.  Bliss, 
Life  Ins.  S  318;  Bacon,  Ben.  Soc.  S  392. 
He  had  no  power  of  substitution,  because 
none  Is  reserved  in  the  contract,  or  in  the 
charter  or  by-laws  of  the  association,  incor- 
porated Into  the  policy." 

In  Highland  v.  Highland,  18  111.  510,  the 
certificate  was  payable  to  the  member's  sis- 
ter; he  subsequently  married,  and  shortly  be- 
fore his  death  wrote  to  his  wife:  "I  want 
you  to  have  all  my  effects — everything.  Tell 
my  sister,  if  yon  ever  hear  from  her."  The 
certificate  was  never  delivered  to  the  sister, 
but  was  found  among  the  effects  of  the  de- 
ceased member;  at  suit  between  the  wife 
and  sister,  held  that  the  sister  was  entitled 
to  the  Insurance.  The  corporation  bad  pre- 
scribed In  what  manner  a  member  should 
direct  to  whom  his  benefit  was  to  be  paid. 
The  court  said:  "Having  elected  to  direct 
on  the  face  of  the  certificate  to  whom  the 
money  should  be  paid,  it  must  be  paid  as  di- 
rected, unless  such  direction  has  been  chang- 
ed In  the  mode  prescribed  by  the  laws  and 
coDstitntion  of  the  order." 

In  Coleman  v.  Knights  of  Honor,  18  Mo. 
App.  189,  It  was  held  that  the  adoption  of  a 
particular  method  of  changing  a  benefit  cer- 
tificate under  the  powers  and  within  the 
limits  of  the  charter  of  a  benevolent  bene- 
fit society  is  the  exclusion  of  all  other  meth- 
ods. 

As  stated  in  Indiana  Nat  Life  Ins.  Co.  v. 
McGlnnis,  supra:  "It  seems,  as  we  view  it 
that  in  sncb  a  policy  or  contract  the  bene- 
ficiary has  some  interest,  and  that  the  insur- 
ed has  reserved  to  himself  a  power  with  a 
right  of  exercise  to  the  extent  of  defeating 
or  cutting  off  the  interest  of  the  beneficiary 
by  a  strict  compliance  with  the  terms  of 
such  power  as  in  the  contract  or  policy  writ- 
ten; that  the  interest  therein  taken  and 
owned  by  the  beneficiary  upon  the  issuance, 
delivery,  and  acceptance  of  the  policy  was  a 
defeasible,  vested  interest" 

In  Holland  v.  Taylor,  supra,  on  this  snb- 
]ect  It  is  said:  "It  would  be  saying  too 
macfa  to  say  tliat  she  had  no  rights.  *  •  • 
So  long  as  the  contract  remained  as  execut- 
ed, she  had  the  right  of  a  beneficiary,  subject 
to  be  defeated  by  a  change  of  beneficiary  by 
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the  assured.  •  •  •  o^e  assured  had  re- 
served to  himself  the  power  to  change  the 
beneficiary,  and  that  was  the  extent  of  bis 
right  in,  or  power  over,  the  certificate,  or 
the  amount  agreed  to  be  paid  at  his  death." 

In  Freund  v.  Freund,  218  111.  201,»  it  is 
said:  "In  the  present  case,  where  the  i>ollcy 
was  issued  by  a  New  Tork  company,  and 
must  be  governed  by  the  laws  of  that  state, 
the  right  of  the  assured  to  change  the  bene- 
ficiary Is  a  qualified  right;  that  is,  subject 
to  the  consent  of  the  company,  and  to  the 
indorsement  upon  the  policy  by  the  company 
at  its  home  o£9ce.  The  tendency  of  the 
dedsions  In  the  state  of  New  York,  when 
carefully  examined,  is  to  sustain  the  rule 
that  a  change  of  beneficiary  cannot  be  ac- 
complished, except  by  compliance  with  the 
provisions  in  the  statute  and  in  the  contract 
for  such  change,  and  only  by  and  with  the 
consent  of  the  company." 

In  Arnold  v.  Empire  Mutual  Ufe  Ins.  Co., 
supra,  the  court  says:  "The  benefldaiy  of 
an  insurance  policy  has  a  vested  right  in  the 
contract  of  insurance,  which  cannot  be  dimin- 
ished or  affected  by  subsequent  agreements 
between  the  insurer  and  the  insured  which 
are  not  stipulated  or  provided  for  in  the  orig- 
inal contract  The  vested  right  of  the  bene- 
ficiary is  subject  to  be  divested  only  in  ac- 
cordance with  express  provisions  of  the  con- 
tract permitting  a  change  of  beneficiary." 

In  McGlynn  v.  Curry,  82  App.  Div.  431,  81 
N.  Y.  Supp.  865,  the  Insured  had  the  policy 
made  payable  to  another,  whi«di  policy  she 
at  once  delivered  to  the  other.  Four  days 
before  her  death  she  assigned  the  policy  to 
another,  and  notified  the  company  that  she 
desired  to  change  the  benefldary;  this  latter 
notice  was  reqtdred  by  the  company.  It  was 
held  that  the  delivery  of  the  policy  to  the 
first  beneficiary  constltnted  a  complete  gift 
of  the  same  to  her,  which  prevented  the  as- 
sured from  thereafter  changing  the  benefld- 
ary without  the  consent  of  the  party  to 
whom  she  had  orally  assigned  the  policy. 
This  case,  which  involved  a  New  York  life 
policy,  explains  to  some  extent  the  reason  for 
the  clause  in  the  one  under  consideration, 
viz.:  That  the  beneficiary  can  be  changed  in 
a  certain  manner,  provided  the  policy  has  not 
been  assigned.  That  the  Insured  may  assign 
all  the  right  title,  and  interest  which  he  has 
reserved  to  himself,  in  a  poUcy  with  a  named 
beneficiary  therein,  may  be  conceded.  The 
beneficiary  may  likewise  assign  the  policy 
to  the  extent  of  his  or  her  interest  Collins 
V.  Dawley,  4  Colo.  138,  84  Am.  Bep.  72;  2  May 
on  Insurance  (3d  Ed.)  §  399e;  Connecticut 
Mut  Life  Ins.  Co.  v.  Baldwin,  15  R.  1. 106,  23 
Atl.  105. 

We  deem  it  unnecessary  to  determine 
whether  the  clause  in  this  policy  permitting 
an  assignment  was  for  the  benefit  of  the  in- 
sured or  the  benefldary,  or  both,  or,  if  for 
the  insured,  whether  the  facts  alleged  are 
sutSclent  to  constitute  such  an  assignment 
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for  the  reason,  If  they  were  all  determined  In 
feTor  of  the  plaintiff,  It  Is  elementary  that 
the  insured  conld  not,  by  assignment  or  oth- 
erwise, transfer  to  the  plaintiff  any  greater 
right  or  interest  in  the  poUcy  than  that  of 
which  he  was  possessed.  If  such  an  assign- 
ment was  permissible,  and  Is  valid,  then  her 
rights  were  limited  to  what  his  were  prior  to 
the  assignment  Without  determining  what 
his  rights  were,  the  language  might  be  con- 
strued to  mean  that  the  insured  reserved  the 
right  to  allow  the  policy  to  lapse  automati- 
cally by  the  nonpayment  of  premiums,  to  se- 
cure a  paid-up  policy  for  a  certain  amount, 
to  surrender  it,  and  secure  its  cash  value,  to 
change  the  beneficiary  in  the  manner  provid- 
ed by  the  policy,  or  to  assign  his  interest, 
thereby  giving  to  the  assignee  these  same 
privileges  pertaining  to  Its  disposition.  If 
the  alleged  assignment  is  valid,  it  Is  conceded 
that  no  attempt  was  made  by  the  assignee  to 
make  any  disposition  of  the  poUcy  during 
the  lifetime  of  the  deceased. 

The  rights  of  a  designated  beneficiary  un- 
der a  life  Insurance  policy  are  fixed  by  the 
facts  existing  at  the  time  of  the  death  of  the 
Insured.  Frennd  v.  Freund,  218  111.  189,  76 
N.  E.  925,  109  Am.  St  Rep.  283;  Benton  v. 
Brotherhood  of  Railroad  Brakemen,  146  lU. 
570,  34  N.  E.  939;  Niblack  Benefit  Societies 
and  Accident  Insurance  (2d  Ed.)  §S  218,  222 ; 
Fink  V.  Fink,  171  N.  Y.  615,  64  N.  B.  506; 
Thomas  v.  Thomas,  131  N.  Y.  210,  80  N.  E. 
61,  27  Am.  St  Rep.  582;  Wendt  v.  Le^on  of 
Honor,  72  Iowa,  685,  34  N.  W.  470;  Ballou 
V.  GUe,  Adm'r,  60  Wis.  614,  7  N.  W.  661; 
Ireland  v.  Ireland,  42  Hun  (N.  Y.)  212. 

In  Townsend's  Assignee  v.  Townsend,  127 
Ky.  230,  105  S.  W.  937,  16  L.  R.  A.  (N.  S.) 
316,  where  the  policy  did  not  provide  for  the 
change  of  beneficiaries,  the  conrt  said:  "The 
only  reservation  to  the  insured  was  the  right 
to  surrender  the  policy  at  the  end  of  the  first 
ten  years,  or  at  the  end  of  any  subsequent 
five  years,  and  to  receive  in  cash  its  then 
cash  surrender  value.  •  •  •  Unless,  then, 
this  right  was  exercised  at  the  time  and  in 
the  manner  expressed  in  the  policy,  the  in- 
terest of  the  named  beneficiaries  continued 
unaffected  by  It  Their  interest  was  vested, 
subject  to  be  defeated  only  (1)  if  they  died 
before  the  insured,  or  (2)  if  he,  at  the  time 
and  in  the  manner  expressed  In  the  policy, 
exercised  his  option  to  surrender  It  In  ex- 
change for  its  then  cash  surrender  value.  It 
was  not  within  the  power  of  the  insured,  or 
within  his  and  the  insurer's  power,  to  alter 
the  terms  of  the  contract  so  as  to  affect  the 
interests  of  the  beneficiaries.  The  insured 
had  not  the  right  to  assign  the  policy  to  an- 
other, for  value  or  not,  nor  had  he  the  right 
to  pledge  it  as  collateral  to  secure  his  own 
Indebtedness." 

The  pertinent  question  Is:  Who  was  the 
beneficiary  at  the  time  of  the  death  of  the 
Insured?  The  policy  was  then  In  force,  and 
there  was  in  existence  a  designated  bene- 


ficiary named  In  the  policy;  there  had  been 
no  change  in  this  respect ;  no  action  had  been 
taken  by  any  one  concerning  its  surrender  or 
cancellation.  Under  such  circumstances  the 
beneficiary  designated  in  the  policy  is  entitl- 
ed to  receive  the  money  in  harmony  with  the 
terms  of  the  contract;  to  hold  otherwise 
would  be  inconsistent  with  the  great  weight 
of  authority,  ajB  well  as  violative  of  well-set- 
tled principles  pertaining  to  contracts  of  In- 
surance. 

The  case  of  Embr/s  Adm'rs  v.  Harris,  107 
Ey.  61,  62  S.  W.  958,  is  not  applicable;  the 
distinction  being  as  stated  in  the  opinion: 
"The  policy,  being  payable  to  the  estate  of 
Embry,  was  assignable  by  him  In  any  legal 
manner.  There  was  no  beneficiary  named  to 
take  a  vested  estate." 

In  Leaf  v.  Leaf,  92  Ky.  166,  17  S.  W.  354, 
854,  this  same  court  reasoned  out  that  a  cer- 
tificate of  insurance  issued  by  a  benefit  as- 
sociation, whose  object  of  organization  was 
to  create  a  widows'  and  orphans'  benefit  fund, 
could  not  have  the  beneficiary  changed  from 
a  divorced  wife  and  her  little  children  to  the 
adnit  children  by  a  former  wife  of  the  de- 
ceased by  complying  with  the  conditions  re- 
quired in  the  policy,  except  the  surrender  of 
the  policy  which  was  sought  to  be  substi- 
tuted by  an  afSdavlt  that  the  divorced  wife 
held  and  refused  to  surrender  the  jtollcy, 
when  it  was  shown  that  the  policy  was  taken 
into  consideration  in  a  property  settlement 
In  connection  with  divorce  propeedlngs,  and 
that  the  wife  had  paid  some  subsequent 
premiums. 

In  Chapman  t.  Mcllwrath,  77  Mo.  38,  46 
Am.  Rep.  1,  it  was  held  that  a  husband  might 
orally  assign  a  policy  of  Insurance  on  his  life 
to  his  wife.  The  court  makes  the  same  dis- 
tinction as  the  Kentucky  cases  by  stating 
that  the  policy  was  made  payable  to  Mc- 
Guire,  if  living  at  its  explratton,  otherwise 
to  his  executors,  administrators,  or  assigns. 
To  the  same  effect  Is  Appeal  of  Louis  C. 
Mad^a  (Pa.)  4  AtL  908,  also,  Hewlns  v. 
Baker,  161  Mass.  820,  37  N.  B.  441,  as  are 
practically  all  the  other  cases  dted  to  sos- 
tain  the  plaintiff's  contention,  with  the  excep- 
tion of  those  where  the  policy,  while  allow- 
ing a  change  of  beneficiary,  has  failed  to 
prescribe  the  manner  in  which  it  shall  be 
done.  These  cases  are  not  applicable  to  the 
facts  under  consideration. 

If  the  case  of  Splawn  v.  Chew,  60  Tex.  532, 
is  In  conflict  with  the  views  herein  expressed, 
it  Is  in  conflict  with  the  former  decMons  of 
this  conrt,  and  is  contrary  to  the  great 
weight  of  authority.  As  stated  in  FlnneU  ▼• 
Franklin,  supra,  in  quoting  from  Miblat&'s 
Benefit  Societies  and  Accident  Insuranoe: 
"It  is  said  that  Splawn  v.  Chew,  supra.  Is  the 
sole  exception  to  the  holding  that  a  change 
of  beneficiary  to  be  effectual  must  be  made 
in  compliance  with  the  terms  of  the  certifi- 
cate or  by-laws  of  the  society.' " 
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For  the  reasons  stated,  tbe  Judgment  Is 
affirmed.    The  former  opinion  Is  wltbdrawn. 
Afflxmed. 

GABBBRT,  J.  (dissenting).  The  majority 
opinion  is  based  upon  the  assumption  that 
the  Interest  of  the  beneficiary  named  In  the 
policy  could  only  be  dirested  In  the  manner 
prescribed  In  the  policy.  In  a  limited  sense 
this  Is  correct;  that  1b  to  say,  in  order  to 
substitute  another  beneficiary  on  the  face  of 
the  policy,  the  manner  specified  In  the  policy 
on  the  subject  must  be  substantlaUy  follow- 
ed, but  substitution  of  a  beneficiary  on  the 
face  of  a  policy  and  an  assignment  and  de- 
livery of  It  to  a  third  person  are,  as  stated  in 
Block  r.  Valley  Mutual  Insurance  Associa- 
tion, entirely  different  propositions. 

Rtferrlng  to  the  complaint:  We  find  the 
real  question  upon  which  the  case  turns  is 
whether  Mrs.  Johnson  Is  entitled  to  the  pro- 
ceeds of  the  iwllQy,  not  as  a  t>eneflciary  sub- 
Btitated  on  Its  face,  but  as  assignee  or  donee. 
According  to  the  complaint  it  is  alleged  in 
gabstance  that  the  insured  delivered  the  poli- 
cy of  insurance  to  her ;  that  the  purpose  of 
such  delivery  was  to  provide  that  in  the 
event  of  his  death  the  proceeds  of  the  policy 
should  be  paid  to  her  for  the  maintenance  of 
herself  and  their  Infant  child,  Katberlne; 
that  the  policy  from  that  time  remained  In 
her  possession  until  the  death  of  her  hus- 
band; and  that  after  such  transfer  and  de- 
livery she  assisted,  out  of  the  proceeds  of  her 
labor,  in  paying  premiums  on  the  policy.  In 
brief,  these  averments  are  that  the  insured 
transferred  and  delivered  to  her  the  policy 
as  a  gift,  with  the  Intent  that  tbe  proceeds 
in  the  event  of  his  death  should  be  paid  to 
ber  for  her  maintenance  and  the  maintenance 
of  thdr  infant  child,  and  that,  for  the  pur- 
pose of  keeping  tbe  policy  in  full  force  and 
effect,  she  thereafter  assisted  in  paying  the 
premiums  out  of  her  own  earnings. 

The  very  object  of  life  insurance  is  to  pro- 
vide a  fimd  for  those  dependent  upon  tbe 
insured  in  tbe  event  of  his  deatli,  and  this 
object  should  be  canled  Into  efiFect  when  pos- 
sible. Mutual  It.  I.  Co.  V.  liowther,  22  Colo. 
App.  623,  126  Paa  882. 

It  was  certainly  the  intent  of  tbe  Insured  to 
provide  for  bis  wife  and  child,  and  that  this 
intent  can  be  given  efTect  is  apparent  from  a 
discussion  of  the  following  propositions:  (1) 
The  interest  of  Mr&  Swanson  in  the  policy. 
(2)  The  control  of  tbe  insured  over  it  (3) 
Tbe  Interest  acquired  by  Mrs.  Johnson.  (4) 
There  is  no  provision  in  the  policy  which 
Mrs.  Swanson  can  invoke  which  will  defeat 
that  interest 

1.  A  policy  of  Insurance  does  not  create  a 
vested  interest  in  the  beneficiary  during  tbe 
lifetime  of  the  Insured  when,  by  the  terms 
of  the  policy,  the  insured  reserves  the  right 
to  change  tbe  beneficiary.  Under  such  a 
provision  the  right  of  the  beneficiary  vests 
conditlonaUy,  not  absolutely,  and  the  insured, 


without  the  knowledge  or  consent  of  the  ben- 
eficiary, may  designate  another,  for  the  rea- 
son that  the  right  of  the  person  named  in  tbe 
policy  as  beneficiary  is  subject  to  be  defeated 
by  tbe  terms  of  the  contract  naming  him  as 
such.  In  other  words,  this  is  a  condition  of 
tbe  contract,  and  bis  rtght  therefore  is  sub- 
ject to  it  Hopkins  V.  N.  W.  Ins.  Co.,  99  Fed. 
199,  40  C.  a  A.  1 :  Mut  L.  I.  Co.  V.  Twyman, 
122  Ky.  513,  92  S.  W.  335,  97  S.  W.  391,  121 
Am.  St  Bep.  471;  Hopkins  v.  Hopkins,  92 
Ky.  324,  17  S.  W.  864;  Atl.  M.  L.  I.  Co.  v. 
Gannon,  179  Mass.  291,  60  N.  B.  938 ;  Martin 
V.  Stnbblngs,  126  lU.  387,  18  N.  B.  657,  9 
Am.  St  Rep.  620;  Delaney  v.  Delaney,  175 
111.  187,  61  N.  B.  061 ;  Splawn  v.  Chew,  60 
Tex.  632;  Fuos  v.  Dietrich  (Ter.  Civ.  App.) 
101  S.  W.  291 ;  McNeU  v.  Chlnn,  45  Tex.  Civ. 
App.  551,  101  8.  W.  465;  Knights  of  Honor 
V.  Watson,  64  N.  H.  617,  16  Atl.  125. 

In  this  juiiadiction  this  rule  has  been  at 
least  indirectly  recognized  as  correct  in  the 
following  cases:  Rollins  y.  McHatton,  16 
Colo.  203,  27  Pac.  264,  25  Am.  St  Rep.  260; 
Love  V.  Clune,  24  Colo.  237,  50  Pac.  34 ;  Pit- 
tinger  v.  Pittlnger,  28  Colo.  308,  64  Pac.  195, 
89  Am.  St  Rep.  193;  Hill  v.  Groesbeck,  29 
Colo.  161,  67  Pac.  167;  Denver  L.  I.  Co.  v. 
Crane,  19  Colo.  App.  191, 18  Pac.  876 ;  Mutual 
li.  I.  Co.  V.  Lowther,  supra. 

2.  Hr&  Swanson  did  not  have  a  vested  in- 
terest in  the  policy,  but  only  an  exi>ectancy. 
The  only  limitation  imposed  upon  the  in- 
sured was  with  respect  to  tbe  substitution  of 
another  beneficiary  on  the  face  of  the  policy ; 
consequently  it  must  follow  that  his  control 
over  the  policy  subject  to  this  one  limitation 
was  as  absolute  and  complete  as  though  be 
had  been  tbe  beoefldaiy  blmaeU,  or  tbe 
policy  bad  been  payable  to  bis  estate.  Den- 
ver I/.  I.  Co.  V.  Crane,  supra. 

3.  In  the  complaint  it  is  alleged  that  the  in- 
sured delivered  tbe  policy  to  the  plaintiff  in 
circumstances  from  which  It  may  well  be  in- 
ferred that  be  delivered  it  to  ber  as  a  gift 
which  she  thereafter  retained  in  her  posses- 
sion, so  that  the  important  question  is:  Did 
tbe  transfer  and  gift  of  the  policy  by  the  in- 
sured to  the  plaintiff  by  parol  assignment  and 
delivery  under  the  facts  narrated  in  the  com- 
plaint deprive  Mrs.  Swanson  of  all  right  and 
interest  therein?  That  transaction  did  not 
designate  the  plaintiff  the  beneficiary  in  tbe 
manner  or  of  the  character  required  and  con- 
templated by  tbe  policy ;  but  rather  thereby 
her  relation  to  the  policy  became  that  of  as- 
signee or  donee.  The  insurer  recognized  that 
tbe  policy  could  be  assigned,  for  in  tbe  para- 
graph headed  "Change  of  Beneficiary"  it  is 
recited  in  substance  that  tbe  Insured  may 
change  the  beneficiary  by  written  notice  to 
the  company,  provided  the  policy  U  ftot  then 
aatigned.  The  policy  provided  that  it  could 
be  assigned  by  a  written  assignment;  but 
policies  of  insurance  are  choses  in  action,  and 
like  any  other  choses  In  action  may  be  tbe 
subject  of  a  gift  and  assigned  by  delivery. 
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They  are  usually  assigned  In  writing;  but 
verbal  assignment  and  delivery  of  a  poUcy 
for  a  valuable  consideration,  or  to  one  hav- 
ing an  insurable  Interest  in  the  life  of  the 
insured,  gives  to  the  assignee  an  equitable 
right  to  the  proceeds,  where  the  policy  itself 
contains  no  provision' to  the  contrary.  Chap- 
man V.  Mcllwrath,  77  Mo.  38,  46  Am.  Rep.  1; 
Appeal  of  Madeira  (Pa.)  4  Atl.  908;  Bmbry's 
Adm'r  v.  Harris,  107  Ky.  61,  52  S.  W.  958 ; 
Hogue  V.  Minn.  Packing  Co.,  59  Minn.  39,  60 
N.  W.  812 ;  Hewlns  v.  Bacon,  161  Mass.  320, 
37  N.  D.  441 ;  Lord  v.  N.  T.  life  Ins.  Co.,  95 
Tex.  216,  66  S.  W.  290,  66  L,  B.  A.  596.  93 
Am.  St  Rep.  827;  Marcus  v.  St.  L.  Mutual 
D.  I.  Co.,  68  N.  T.  ^6;  Brown  v.  Mansnr, 
64  N.  H.  39,  5  Atl.  768;  Opltz  v.  Karel,  118 
Wis.  627,  95  N.  W.  948,  62  L.  R.  A.  982,  99 
Am.  St  Rep.  1004 ;  Griffln  v.  Prudential  Ins. 
Co.,  43  App.  Dlv.  499,  60  N.  Y.  Supp.  79; 
Phlpard  v.  Phlpard,  55  Hun,  433,  8  N.  T. 
Supp.  728;  Barron  v.  Williams,  68  S.  C. 
280,  86  S.  B.  561,  79  Am.  St  Kep.  840;  Hani 
V.  Germanla  I*  I.  Co.,  197  Pa.  276,  47  Atl. 
200,  80  Am.  St  Rep.  819 ;  Travelers'  Ins.  Co. 
V.  Grant  54  N.  J.  Eq.  208,  33  AtL  1060;  Mo- 
Nell  V.  Chlnn,  supra;  McGlynn  v.  Curry,  82 
App.  Dlv.  431,  81  N.  X.  Supp.  855. 

4.  It  appears  that  Mrs.  Swanson  had  no 
interest  In  the  policy,  that  the  Insured  had 
the  absolute  right  to  make  any  disposition 
of  it  he  saw  fit  subject  only  to  the  one  limita- 
tion noted ;  so  that  the  only  remaining  ques- 
tion to  consider  is  whether  or  not  there  is 
any  provision  In  the  policy  which  prevented 
the  husband  giving  it  to  bis  wife  that  Mrs. 
Swanson  can  Invoke.  The  only  provision  in 
the  policy  that  can  possibly  affect  the  rights 
of  the  plaintiff  is  as  follows:  "Any  assign- 
ment of  this  policy  must  be  made  in  dupli- 
cate, and  both  sent  to  the  home  ofiSce,  one 
to  be  retained  by  the  company,  and  the  other 
to  be  returned.  The  company  has  no  re- 
sponsibility for  the  validity  of  any  assign- 
ment" 

It  will  be  observed  that  this  provision  does 
not  say  that  the  failure  to  assign  In  the  man- 
ner designated  shall  render  the  assignment 
void,  vitiate  the  policy,  or  that  it  shall  not 
take  effect  until  the  assignment  is  lodged 
with  the  company,  or  that  any  penalty  what- 
ever attaches  for  failure  to  assign  as  the  pol- 
icy directs.  Attention  has  been  called  to  the 
fact  that  the  company  recognized  the  policy 
might  be  assigned  by  the  provision  under 
the  head  of  "Change  of  Benefldary,"  where 
it  is  stated  a  beneficiary  may  be  substituted, 
provided  the  policy  ii  not  then  Oiaigned. 
This  provision  was  not  Intended  to  prevent 
the  original  beneficiary  being  changed  after 
assignment,  but  its  purpose  was  to  excuse 
the  company  from  designating  another  after 
the  policy  had  been  assigned,  as  the  Insured, 
after  assignment,  would  have  lost  such  con- 
trol and  dominion  over  the  policy  as  would 
preclude  him  from  making  any  disposition  of 
It  thereafter  to  the  detriment  of  the  assignee, 


so  that,  to  protect  the  company  as  well  as 
the  rights  of  the  assignee,  it  was  provided  In 
the  policy  how  the  assignment  shonld  be 
made;  hence  it  is  apparent  that  the  provi- 
sion relative  to  the  assignment  is  not  for  the 
benefit  of  the  benefldary,  and  Mrs.  Swanson 
cannot  raise  an  objection  to  the' disposition 
of  the  policy  by  the  insured,  which  he  can 
lawfully  make  by  way  of  a  gift  or  assign- 
ment when  It  contains  nothing  which  Inhibits 
the  Insured,  as  against  her  contingent  rights, 
from  making  such  a  disposition  of  the  policy, 
except  by  following  the  conditions  of  the  pol- 
icy In  this  resi>ect.  The  most  that  can  be 
claimed  for  the  provision  relative  to  an  as- 
signment of  the  policy  is  that  It  is  for  the 
benefit  and  protection  of  the  company.  To 
what  extent  It  might  raise  questions  when 
this  provision  is  not  followed  is  not  before 
us,  as  the  company  raises  no  question  on  this 
score,  but  has  assumed  the  commendable  at- 
titude of  offering  to  pay  the  proceeds  of  the 
policy  into  court  with  the  request  that  the 
court  determine  which  of  the  claimants  Is 
entitled  thereto.  Any  inregularity,  then,  in 
the  assignment  of  the  certificate  or  policy  is 
not  a  matter  of  which  Mrs.  Swanson  can 
complain.  Martin  v.  Stubblngs,  supra ;  Fuos 
V.  Dietrich,  supra ;  Marcus  v.  St  L.  M.  K  L 
Co.,  supia;  Opits  v.  Karel,  supra;  Griffin  ▼. 
Prudential  Ins.  Co.,  supra;  Richardson  v. 
White,  167  Mass.  58,  44  N.  E.  1072;  Tits- 
worth  V.  Titsworth,  40  Kan.  671,  20  Pac. 
213;  Schardt  v.  Schardt,  100  Tenn.  276.  45 
S.  W.  840 ;  £2mbry'8  Adm'r  v.  Harris,  supra. 
In  brief,  the  views  of  the  writer  are  that 
the  interest  of  Mrs.  Swanson  In  the  policy 
was  merely  contingent;  that  this  contingent 
Interest  did  not  prevent  the  insured  from  as- 
signing and  delivering  the  policy  without  her 
knowledge  or  consent;  that  the  only  limita- 
tion over  the  control  of  the  policy  by  the  In- 
sured was  that  if  he  designated  a  benefl- 
dary on  the  face  of  the  policy,  he  could  only 
do  so  by  a  substantial  compliance  with  the 
conditions  of  the  policy  on  this  subject ;  that 
In  all  other  respects  his  control  over  the  pol- 
icy was  absolute;  that  liavlng  full  authority 
to  assign  the  policy,  his  delivery  of  it  to  his 
wife  divested  Mrs.  Swanson  of  all  interest 
therein ;  and  that  while  this  assignment  ac- 
cording to  the  terms  of  the  policy,  should 
have  been  evidenced  by  writing,  this  provi- 
sion was  for  the  protection  of  the  company, 
and  the  noncompliance  therewith  cannot  be 
taken  advantage  of  by  Mrs.  Swanson.  These 
conclusions  do  not  In  ady  manner  conflict 
with  the  dedsion  of  this  court  In  Rollins  y. 
McHatton.  In  the  case  at  bar  the  facts  un- 
der consideration  and  the  provisions  of  the 
policy  are  essentially  different  from  that  case. 
It  was  determined  solely  upon  the  proposi- 
tion that  a  change  of  benefldary  upon  the 
policy  must  be  made  In  the  manner  the  pollc} 
directed,  unless  the  insured  was  excused  af- 
ter an  attempt  to  make  such  change  by  the 
ha];^ening  of  events  ot^  which  he  had  no 
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control.  The  policy  does  not  appear  to  have 
contained  any  provision  regarding  an  assign- 
ment, nor  was  the  question  of  assignment  of 
the  policy  considered,  and  according  to  the 
terms  of  the  policy  was  not  Involved.  It  ex- 
pressly declared  that  upon  the  death  of  the 
insured  the  sum  mentioned  should  be  paid  to 
his  wife,  "or  to  such  person  or  persons  as  be 
may  subsequently  direct  by  change  of  bene- 
ficiary entered  upon  the  record  of  the  Su- 
preme Secretary  of  the  Endowment  Rank." 
After  the  death  of  the  wife  the  Insured  de- 
posited the  policy  with  the  guardian  of  his 
minor  son,  with  instructions  to  hold  It  for  his 
benefit  This  was  held  Insufficient  to  effect  a 
change  of  benefldary,  for  the  reason  that,  ac- 
cording to  the  terms  of  the  policy,  no  person 
other  than  the  one  originally  named  as  bene- 
fldary was  entitled  by  direction  of  the  in- 
sured to  the  proceeds  of  the  policy,  unless  en- 
tered upon  the  record  of  the  Supreme  Secre- 
tary, in  the  case  at  bar  the  policy  provides 
how  it  may  be  assigned,  and  that  "the  In- 
Bored,  having  reserved  the  right,  may  change 
the  benefldary  or  beneficiaries  at  any  time 
during  the  continuance  of  this  policy  by  writ- 
ten notice  to  the  company  at  the  home  office, 
provided  thi»  poUoy  U  not  then  asHgned" 
thus  recognizing  that  the  policy  may  be  as- 
signed, and  reserving  to  the  insured  the  right 
to  make  such  assignment.  This  feature  of 
the  policy  clearly  distinguishes  it  from  the 
one  considered  in  the  Rollins  Case.  Aside 
from  this,  the  question  of  the  parol  gift  of 
the  policy  was  not  discussed ;  but  the  deci- 
sion was  rendered  upon  the  one  proposition 
that  a  change  of  beneficiary  was  not  valid, 
unless  made  in  the  manner  the  policy  pro- 
vided. 

Xo  doubt  there  are  authorities  holding  con- 
trary to  the  views  herein  expressed,  and  that 
there  are  also  expressions  in  cases,  when 
taken  alone^  which  support  the  views  of  the 
majority  opinion ;  but  many  of  them  at  least 
were  made  in  cases  where  the  facts  are  es- 
sentially different  from  the  one  at  bar. 

As  previously  stated,  the  intent  of  the  in- 
sured when  possible  should  be  given  effect 
This  should  never  be  lost  sight  of  when  con- 
struing a  policy  for  the  purpose  of  ascertain- 
ing the  control  of  the  insured  over  it  In  Jus- 
tice and  equity  the  proceeds  of  the  policy 
should  be  paid  to  the  wife.  She  assisted  in 
creating  this  fund  by  paying  the  premiums 
oat  of  her  own  earnings.  The  mother  has 
never  contributed  a  dollar  toward  bearing 
these  expenses,  and  yet,  by  the  construction 
given  the  policy,  she  reaps  the  benefit  of  the 
savings  of  the  wife,  and  takes  that  which 
the  son  intended  should  be  paid  to  the  wife. 
Of  course  these  results  cannot  be  complained 
of  if,  by  the  terms  of  the  policy,  the  law  re- 
quires the  proceeds  to  be  paid  as  directed ; 
but  in  the  Judgment  of  the  writer  the  policy 
can  and  should  be  given  that  construction 
which  will  result  in  giving  the  proceeds  aris- 


ing from  It  to  the  one  Justly  entitled  thereta 
The  Judgment  of  the  district  court  should 

be  reversed,  and  the  cause  remanded,  with 

instructions  to  enter  Judgment  in  favor  of 

Mrs.  Johnson. 
The  writer  Is  authorized  to  state  that  Mr. 

Justice  SCOTT  concurs  In  this  opinion. 


OHURCH  V.  MYBRS. 

(Court  of  Appeals  of  Colorado.    Dec.  8,  1913. 

Rehearing  Denied  Feb.  11,  1914.) 

Appeal  and  EbbobjTJ  1170*)— Habulkss  Eb- 

bob— ruungs  on  pleadimqs. 

Where  a  change  of  venue  was  denied  by 
the  county  court  but  granted  by  the  district 
court  on  appeal  from  the  judgment,  assuming 
that  aU  proceedings  in  the  county  court  after 
the  denial  of  the  change  were  thereby  annulled, 
it  was  not  prejudicial  error  within  the  provision 
that  the  court  shall  at  every  stage  disregard  any 
error  or  defect  in  the  pleadings  not  affecting  the 
substantial  rights  of  the  parties,  and  that  no 
judgment  shall  be  reversed  by  reason  of  such  er- 
ror or  defect,  for  the  court  to  which  the  venue 
was  changed  to  set  the  cause  for  trial  on  the 
pleadings  filed  after  the  denial  of  the  change  by 
the  connty  court,  where  defendant  did  not  off^r 
or  tender  any  pleadings  to  take  the  place  of 
those  on  file,  or  request  time  to  do  so,  it  did  not 
appear  in  wnat  particular  he  was  prejudiced,  or 
what  issues  he  Intended  to  raise,  and,  though 
he  opposed  the  motion  to  set  {he  cause  for  trial, 
he  joined  in  the  trial  and  produced  his  evidence 
without  further  objection. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  JS  4032,  4066,  4075,  4098, 
4101,  4464,  4840-4M6;   Dec.  Dig.  ;  1170.*] 

Appeal  from  County  Court,  City  and  Coun- 
ty of  Denver;  H.  S.  Class,  Judge. 

Action  by  F.  W.  Myers  against  Arthur  P. 
Church  and  another.  From  a  judgment  for 
plaintiff  against  the  defendant  named,  he 
appeals.    Affirmed. 

John  F.  Tourtellotte  and  Thomas  B.  Wai- 
ters, both  of  Denver,  for  appellant  Best 
Martin,  of  Denver,  for  appellee. 

MORGAN,  J.  Petition  for  rehearing  is  de- 
nied; original  opinion  Is  withdrawn  and 
the  following  substituted: 

The  action  was  begun  in  the  county  court 
of  Logan  county ;  application  for  change 
of  venue  to  Denver  county  court  denied,  fol- 
lowed by  the  Joining  of  Issues  on  the  plead- 
ings and  a  trial  resulting  In  a  Judgment 
against  defendant  Church;  be  appealed  to 
the  district  court  of  said  county  and  renew- 
ed his  application  for  change  of  venue,  which 
was  allowed,  and  the  cause  sent  to  the  coun- 
ty court  of  Denver  county,  where  another 
trial  resulted  in  a  verdict  and  Judgment 
against  defendant  Church,  who  brought  the 
case  here  on  appeal. 

It  Is  contended  by  appellant  that  the  coun- 
ty court  of  Logan  county  had  no  further 
Jurisdiction  of  the  cause  beyond  carrying 
out  an  order  granting  his  motion  that  be 
filed  there,  in  apt  time,  for  a  change  of  ven- 
ue to  Denver  county,  where  the  defendant 
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Uyed  and  was  Berved  wltb  process;  and 
that,  as  the  district  court  aforesaid  sustain- 
ed his  motion  for  a  change  of  venue  renew- 
ed In  that  court  on  appeal,  and  sent  the 
case  to  the  county  court  of  Denver  county, 
it  was  error  for  the  latter  court  to  set  the 
case  for  trial  without  first  giving  him  an 
opportunity  "to  raise  such  Issues  of  law  and 
fact  on  the  original  complaint  as  he  might 
be  advised,"  claiming  that  the  cause  was 
not  at  Issue  In  the  latter  court,  for  the  rea- 
son that  all  proceedings  settling  the  Issues 
in  the  county  court  of  Lofan  county  were 
void  and  of  no  effect,  because  done  after 
motion  for  change  of  venue  was  filed. 

Assuming,  but  not  deciding,  that  the  order 
of  the  district  court  granting  the  change  of 
venue^  not  being  excepted  to,  but  acauiesced 
in,  by  appellee,  annulled  all  proceedings  in 
the  connty  court  of  Logan  county  after  the 
denial  of  the  change  of  venue  therein,  never- 
theless, the  files  which  included  the  plead- 
ings therein.  Joining  the  issues,  were  on 
file  in  the  Denver  court  when  the  plwintlff 
moved  to  have  the  cause  set  for  trial  on 
the  merits,  and  were  not  expunged  or  struck 
out  by  the  order  of  the  district  court,  as 
it  Is  not  a  conrt  of  review.  The  defendant 
Church  resisted  this  motion,  Turman  not  ap- 
pearing, on  the  ground  that  the  cause  was 
not  at  issue  in  that  court,  but  he  did  not 
offer  nor  tender  any  pleadings  to  take  the 
place  of  those  on  file ;  nor  was  any  request 
made  for  time  in  which  to  do  so;  nor  does 
he  show  to  this  court  in  wh^t  particular 
be  was  prejudiced  by  the  action  of  the  court 
in  setting  the  cause  for  trial  on  the  Issues 
as  made  by  the  pleadings  on  file,  except  to 
say  tliat  he  was  deprived  of  raising  issues 
of  law  and  fact  on  the  complaint ;  nor  does 
the  record  show  what  Issues  were  intended 
to  be  raised.  It  must  be  concluded  that  the 
lower  court  examined  the  flies  and  found 
therein  an  amended  complaint,  a  bill  of  par- 
ticulars thereupon,  an  answer  of  the  defend- 
ant Church  and  an  answer  and  cross-com- 
plaint of  defendant  Turman,  the  alleged 
agent  of  Church;  and,  as  Turman  did  not 
appear  in  any  way,  it  must  be  further  con- 
cluded that  tiie  lower  court  duly  considered 
all  objections  raised  by  Church,  including 
the  form  and  regularity  of  the  pleadings 
Joining  the  Issues,  and  found  that  no  injus- 
tice would  be  done  and  no  substantial  right 
denied  by  adopting  the  issues  made  by  the 
pleadings  on  file,  and  for  that  reason,  set 
the  cause  for  trial  upon  the  same.  There  is 
nothing  in  the  record  or  in  appellant's  con- 
tentions to  show  that  the  issues  were  not 
suflBclent,  or  that  any  pleading  was  pro- 
posed by  which  to  supply  any  Insufflclency. 
Furthermore,  be  Joined  in  the  trial  and  pro- 
duced his  evidence  with  no  further  objec- 
tion than  the  objection  to  the  setting;  and 
nothing  prejudicial  to  him  appears  through- 
out the  trial,  caused  by  reason  of  the  court's 


action  aforesaid,  or  otherwise.  To  reverse 
the  case  now  simply  to  have  the  issues  made 
up  again  and  permit  the  defendant  to  have 
a  third  trial  would  be  An  injustice  to  the 
appellee  as  well  as  contrary  to  that  statute 
which  says:  "The  court  shall  in  every  stage 
of  an  action  disregard  any  error  or  defect 
In  the  pleadings  which  shall  not  affect  the 
substantial  rights  of  the  parties,  and  no 
judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect" 

Appellant  further  contends  that  the  proof 
of  agency  was  insuffldent  between  Church, 
the  defendant,  and  Turman,  who  employed 
the  plaintiff  and  those  who  assigned  their 
claims  to  htm.  The  action  was  commenced 
against  both  Church  and  Turman  to  re- 
cover for  men  and  teams  used  in  cleaning 
a  ditch  on  a  ranch  belonging  to  Church. 
The  action  was  dismissed  as  to  Turman,  and 
his  crpss-complalnt  struck  from  the  flies  by 
the  liOgan  county  court,  and  no  appeal  was 
taken  by  him  to  the  district  court,  nor  does 
he  appear  in  the  Denver  court  or  in  this 
court 

The  evidence  has  been  carefully  examined 
and  considered,  and  it  is  concluded  that  it 
was  sufficient  to  justify  the  court  in  sab- 
mitting  the  issue  of  agency  to  the  Jury  and 
to  sustain  the  verdict  for  the  plaintiff 
against  Church.  No  useful  purpose  can  be 
subserved  by  a  discussion  of  the  evidence 
and  the  law  applicable  thereto,  as  no  ques- 
tion would  be  decided  which  has  not  been 
announced  by  former  decisions  of  this  court 
and  the  Supreme  Court  of  this  state. 

The  appelant  further  contends  that  there 
was  a  variance  between  the  pleadings  and 
the  proof,  that  error  occurred  on  the  ad- 
mission and  on  the  exclusion  of  certain  evi- 
dence, that  the.  court  erred  in  permitting  an 
amendment  of  the  complaint  after  the  evi- 
dence was  in,  and  that  the  assignments  of 
the  other  claims  to  plaintiff  were  irregular, 
and  the  proof  insufficient  thereupon  as  to  the 
same  question  of  agency  already  disposed  of, 
but  it  is  oonduded  that  there  was  no  re- 
versible error  committed  by  the  rulings  of 
the  lower  court  upon  any  of  these  matters. 

The  Judgment  is  affirmed. 


SCHNBIDEIR  et  aL  v.  HUBT  et  al. 
(Court  of  Appeals  of  Colorado.    Feb.  11,  1914.) 

1.  IiANDI.OBD  AND   TENANT  ({  67*)— EJSTOFPKL 

— PUBCHASE  OF  Tax  Titlx. 

Where  It  is  the  duty  of  a  tenant  to  pa; 
taxes  for  which  land  is  sold,  he  cannot  legally 
acquire  the  tax  title  on  such  sale. 

[Ed.  Note. — For  other  c&aes,  see  Landlord  and 
Tenant,  C!ent  Dig.  H  197,  198;  Dec.  Dig.  { 
67.*] 

2.  LiANDLOBD  AND  TENANT   ({  67*)— ESTOPFXL 
— PUBCHASB   OF  TAX   TiTLK. 

Where  a  lease  obligated  the  leasee  to  pay 
the  taxes  for  the  years  covered  thereby,  he 
could  not  acquire  title  by  the  assignment  from 
the  county  of  the  certificate  of  purchase  under 
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a  tax  lale  for  the  taxes  of  the  year  preceding 
the  commencement  of  the  term,  since,  to  acquire 
such  certificate,  he  was  required,  under  the  stat- 
ute, to  par  for  himself  the  taxes  assessed,  due 
and  unpaid  since  the  date  of  the  sale,  and,  to  be 
entitled  to  a  deed,  to  pa^  all  taxes  •nbseqnent 
to  the  date  of  the  certificate,  while  under  the 
lease,  it  was  his  duty  to  pay  these  taxes  for 
the  landlord,  and  he  had  no  right  to  pay  them 
in  his  own  interest,  and  for  the  purpose  of  ob- 
taining his  landlord's  title. 

[Bd.  Note.—For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  187.  198;  Dec.  Dig.  i 
«!.*] 

3.  Taxatiow   (I  783*)— Tax   TiTiJCfl  — Pmi- 

CHASK    BT    COTTKTT— AfiSIOmiERT— PaTICESTT 

OF  Taxxs. 
Under  Seas.  Laws  1893,  p.  429,  providing 
that  when  any  land  shall  be  bought  in  by  the 
comity  at  any  tax  sale,  and  a  certificate  of 
purchase  made  to  the  county,  the  treasurer  may 
Bell  and  assign  such  certificate  to  any  person 
desiring  to  purchase  it  upon  payment  of  the 
amount  for  which  the  property  was  bought  in, 
vith  interest  and  penalties,  together  with  the 
Eum  of  $1  for  making  the  assignment,  and  the 
taxes  assessed  thereon,  since  the  date  of  the  sale, 
and  Sess.  Laws  1884,  p.  47,  providing  that  any 
person  may,  at  any  time  within  three  years 
from  the  date  of  a  certificate  of  purchase,  de- 
posit with  the  treasurer  the  total  amount  due 
thereon,  with  interest  since  the  date  of  such 
certificate,  whereupon  the  clerk  of  the  county 
shall  assign  such  certificate  to  such  person, 
and  the  treasurer  shall  give  a  receipt  for  any 
and  all  subsequent  taxes  aad  interest  paid  by 
such  person,  who  thereupon  shall  be  enatled  to 
all  rights  and  privileges  as  though  lie  were  an 
original  purchaser  at  the  tax  sale,  while  the 
treasurer  may  assign  a  certificate  at  any  time, 
and  the  clerk  at  any  time  within  three  years, 
in  either  instance  the  assignee  must  pay  the 
taxes  on  the  land  assessed  upon  it  subsequent 
to  the  date  of  the  certificate,  unless  the  owner 
or  some  one  else  baa  paid  the  taxes  with- 
out redeeming  from  the  sale. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  f  1469;  Dec  Dig.  I  733.*] 

Error  to  District  Court,  SaKoache  County ; 
Cbaa.  O.  Holbrook,  Judlge. 

Action  by  Lizzie  A.  Schneider  and  others 
against  James  L.  Hurt  and  others.  Judg- 
ment for  defendants,  and  plaintUTs  bring  er- 
ror. Original  opinion  modified.  Rehearing 
denied.  Reversed  and  lemanded,  with  direc- 
tions. 

H.  W.  Puroell,  of  Colorado  Springs,  and 
John  L  Palmer,  of  Saguache  (Samuel  H.  Klns- 
1^,  of  Colorado  Springs,  of  counsel),  for 
plaintiffs  In  error.  Ooudy  &  Twltchell  and 
J.  H.  Burkhardt,  all  of  Denver,  for  defend- 
ants In  error. 

MORGAN,  J.  Writ  of  error  to  the  district 
wort  of  Saguache  county,  to  reverse  a  judg- 
ment, in  favor  of  the  defendants,  in  an  ac- 
tion, begun  March  9,  1807,  to  quiet  the  title 
and  to  cancel  a  tax  deed  to  a  quarter  section 
of  land,  and  to  set  aside  a  subsequent  convey- 
ance thereof  by  the  grantee  in  the  tax  deed. 
The  amended  complaint  charges  that  one  of 
the  defendants  purchased  a  tax  sale  certifi- 
cate of  purchase  for  the  land  from  the  coun- 
ty, and  took  a  tax  deed  thereupon  during  the 
life  of  a  lease  given  by  the  plalntlfT  as  lessor 
to  him  as  lessee  of  the  said  land. 


The  sole  contention  of  the  plaintlir  in  er- 
ror Is  that  the  relation  existing  between  the 
lessor  and  the  lessee,  under  the  Jease  in  this 
oate,  destroys  the  validity  of  the  tax  deed 
and  the  subsequent  conveyance  made  by  the 
lessee,  who  took  the  tax  deed,  to  the  other 
defendant.    The  lease  was  made  January  16, 

1899,  and  provides  that  the  lessee  shall  pay 
fbr  the  use  of  the  land  from  March,  1899,  to 
March,  1903,  the  taxes  for  the  years  1899, 

1900,  1901,  and  1902,  and  pay  $20  a  year  In 
cash  and  keep  the  fences  in  repair,  with  the 
other  usual  provisions  of  an  ordinary  lease. 
The  land  was  sold  November  23,  1899,  for  the 
taxes  of  1898,  to  the  county,  and  the  certifi- 
cate of  purchase  was  thereafter  assigned  to 
the  lesse,  on  August  4,  1900,  the  same  day 
that  he  paid  the  taxes  for  1899,  as  provided 
in  the  lease.  The  tax  deed  was  received  and 
recorded  on  November  26,  1902. 

[1]  The  lessee  did  not  agree  to  pay  the  tax- 
es of  1898,  to  collect  which  the  sale  was  made, 
and  it  Is  not  necessary  to  decide,  as  requested 
by  appellant,  whether  the  mere  existence  of 
the  naked  relation  of  landlord  and  tenant 
would  invalidate  the  tax  deed,  because  of  the 
appearance  of  certain  facts  and  circumstances 
peculiar  to  this  case,  and  to  the  lease,  mak- 
ing It  uimecessary  to  determine  such  abstract 
and  Isolated  proposition.  This  lease  Involves 
more  than  that  naked  relation.  There  is  no 
conflict  In  the  authorities  that.  If  it  is  the 
duty  of  the  tenant  to  pay  the  taxes  for  which 
the  land  was  sold,  he  could  not  legally  ac- 
quire the  tax  title  on  such  sale.  24  Cyc.  94. 
He  would  not  be  permitted  to  take  ad- 
vantage of  his  own  failure  to  do  that  which 
he  agreed  to  do.  "Nullns  commodum  capere 
potest  ex  sua  injuria  propria."  Coke-Litt. 
148.  Neither  can  the  tenant  take  advantage 
of  his  failure  to  perform  any  other  obligation 
imposed  upon  him  by  his  lease,  to  the  detri- 
ment of  his  landlord. 

[2]  Under  the  express  terms  of  the  lease  In 
this  case,  the  lessee  was  obligated  to  pay  tlie 
taxes  for  the  years  1889, 1900, 1901,  and  1902, 
for  hit  landlord,  and,  as  he  bought  the  certifi- 
cate of  purchase  aforesaid  from  the  county, 
he  was  required  under  the  statute  to  pay 
for  himself  the  taxes  assessed  and  due  and 
unpaid  on  the  property  since  the  date  of 
the  sale,  as  a  condition  precedent  to  his  right 
to  acquire  such  certificate.  Carnaban  v.  Sie- 
ber  CatUe  Co.,  34  Colo.  257,  260,  82  Pac. 
£92;  Bamett  v.  Jaynes,  26  Colo.  279,  67 
Pac.  703;  Empire  Ranch  &  Cattle  Co.  v. 
Neiklrk,  27  Colo.  App.  392,  394,  128  Pac.  468; 
Smplre  Ranch  &  Cattle  Co.  v.  Howell,  23 
Colo.  App.  265,  129  Pac.  245.  And  unttl  all 
taxes  subsequent  to  the  date  of  the  certificate 
are  paid,  "the  person  taking  the  assignment 
of  the  certlflcate  Is  not  entitled  to  a  deed." 
De  Ford  v.  Smith,  23  Colo.  App.  78,  80,  127 
Pac.  453.  The  lessee  paid  these  subsequent 
taxes  in  his  own  name,  and  interest,  as  al- 
leged in  the  answer  and  shown  by  the  record. 
Now,  as  It  was  bis  duty  to  pay  these  Identical 
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taxes  for  bis  lessor,  he  could  not  profit  by  a 
violation  of  that  duty,  and  pay  them  himself 
in  his  own  interest  and  for  the  purpose  of 
obtaining  Ills  landlord's  title  to  the  land 
through  a  tax  deed.  He  could  not  pay  them 
in  both  capacities.  The  same  maxim  applies 
as  above,  and,  "No  one  can  change  bis  pur- 
pose to  the  injury  of  another."  A  species  of 
estoppel  arises.  "Allegans  contraria  non  est 
audiendus."  The  lessee  alleged  In  bis  an- 
swer that  he  bad  performed  all  the  conditions 
of  the  lease  that  it  was  his  duty  to  perform, 
and  yet  in  the  same  pleading  he  asserts  the 
validity  of  a  tax  deed  founded  upon  his  vio- 
lation thereof;  that  is,  the  payment  by  him, 
for  himself,  of  the  taxes  of  1899,  1900,  1901, 
and  1902,  instead  of  for  the  lessor.  A  man 
will  not  be  beard  to  "blow  hot  and  cold"  at 
the  same  time.  Broom's  Legal  Maxims,  pp. 
132,  237. 

[3]  On  petition  for  rehearing,  appellant 
contends  that  when  the  lessee  purchased  the 
certificate  and  took  an  assignment  from  the 
county  clerk,  under  the  act  of  1894  (Sess. 
Laws  1894,  p.  47),  he  then  had  all  the  rights 
of  an  original  purchaser  at  the  tax  sale,  and 
therefore  was  not  required  to  pay  any  sub- 
sequent taxes.  The  portion  of  that  section 
of  the  statute  relied  upon  is  as  follows  (ital- 
ics mine):  "Any  person  may  at  any  time 
within  three  years  from  the  date  of  such  cer- 
tificate deposit  with  the  treasurer  of  such 
county  the  total  amount  due  upon  such  cer^ 
tificate,  due  and  unpaid  and  interest  thereon 
since  the  date  of  such  certificate,  whereupon 
the  derk  of  the  county  shall  assign  such  cer- 
tificate to  such  person,  and  the  treasurer 
shall  give  sitch  person  a  receipt  for  any  and 
all  subsequent  taxes  and  interest  paid  &{/ 
such  person  and  thereupon  such  person  shall 
be  entitled  to  all  rights  and  privileges,  the 
same  as  though  he  were  an  original  pur- 
chaser at  the  tax  sale.  No  taxes  assessed 
against  any  lands  purchased  by  the  county 
under  the  provisions  of  this  section  shall  be 
payable  until  the  same  shall  have  been  de- 
rived by  the  county  from  the  sale  or  redemp- 
tion of  such  lands."  In  the  cases  above  cited 
the  courts  have  construed  this  statute,  as 
shown  by  my  Italics,  to  mean  that  when  the 
treasurer  gives  the  receipt  for  subsequent 
taxes,  thereupon  and  thereafter,  the  assignee 
has  the  rights  of  an  original  purchaser.  Such 
construction  is  in  harmony  with  the  follow- 
ing part  of  the  act  of  1893  (Sess.  Laws  1893, 
p.  429),  authorizing  the  treasurer  to  assign 
the  certificate:  "Whenever  any  lot  or  par- 
cel of  land,  interest  therein,  or  improvement 
on  land  shall  be  bid  in  by  or  for  the  county 
at  any  tax  sale,  pursuant  to  the  provisions  of 
this  act  and  a  certificate  of  purchase  shall 
be  made  to  such  county  therefor,  the  treas- 
urer may  sell,  assign  and  deliver  such  certifi- 
cate to  any  person  who  shall  desire  to  pur- 
chase the  same,  upon  payment  to  the  treas- 
urer of  the  amount  for  which  such  property 
was  bid  in  by  the  county,  with  interest  and 


penalties  accrued  thereon  from  the  date  of 
sale  together  with  the  sum  of  one  dollar  for 
making  such  assignment;  also  the  taxes  as- 
sessed thereon  since  the  date  of  such  sale, 
or  for  such  sum  as  the  board  of  county  com- 
missioners at  any  regular  meeting  may  de- 
cide." Appellant  contends  that  such  con- 
struction in  the  first  two  cases  above  dted 
Ls  obiter  dicta ;  however  this  may  be.  It  has 
been  followed  and  approved ;  and,  construing 
these  two  statutes  together,  as  done  in  Love- 
lace V.  Tabor  M.  &  M.  Ca,  29  Colo.  62,  66 
Pac.  892,  such  construction  seems  to  be  the 
only  plausible  one ;  and  therefore  it  must  be 
concluded  that  the  treasurer  may  assign  a 
certiflcate  at  any  time  after  it  is  made,  and 
the  clerk  also  may  make  the  assignment  at 
any  time  within  three  years  after  Its  date, 
but  in  either  Instance  the  assignee  must  pay 
the  taxes  on  the  land  that  have  been  assessed 
upon  it  and  are  due  and  unpaid  when  the  as- 
signment is  made,  but,  if  the  owner,  or  any 
one  else,  has  paid  any  of  such  subsequent 
taxes,  the  assignee  would  not  be  required  to 
pay  them  again,  as  held  in  Harnett  v.  Jaynes, 
supra;  that  is,  if  the  treasurer  should  ac- 
cwt  payment  without  redemption  from  the 
sale  in  a  case  where  the  county  held  the 
certificate. 

Furthermore,  the  lessee  as  heretofore  stat- 
ed, did  actually  pay  these  subsequent  taxM 
(paying  the  1902  taxes  after  the  tax  deed  was 
recorded),  and  took  the  tax  deed  before  the 
lease  expired,  and  claimed  the  property  as 
bis  own.  In  so  doing  be  violated  the  terms 
of  the  lease,  and  took  advantage  of  such 
violation  (1)  by  paying  the  taxes  for  his  own 
t)eneflt  and  appropriating  to  his  own  use  and 
becoming  the  beneficiary  of  such  payments, 
and  (2)  by  not  paying  the  taxes  for  the  lessor 
as  part  of  the  consideration  for  the  lease, 
thus  defaulting  in  his  payments  thereupon, 
and  hiding  such  default  from  the  lessor 
through  ills  duplicity. 

Beversed  and  remanded,  with  directions 
for  the  lower  court  to  enter  Judgment  for  the 
plaintiffs  in  accordance  with  tbla  opinion. 

Reversed,  with  directions. 


MILLER  V.  WESTON  et  aL 

(Court  of  Appeals  of  Colorado.    Jan.  12;  1914. 
Rehearing  Denied  Feb.  11,  1914.) 

1.  Courts  (§  202*)— Pbobatb— Bevebw— Tnnt 
OF  Raisinq  QxrEsnom. 

Under  Mills'  Ann.  St  1912,  {  7900,  pro- 
viding that  the  admiDistration  of  all  estates 
of  persons  dying  testate  or  intestate  shall  be 
had  in  the  county  court  of  the  county  of  the  last 
known  residence  of  such  testator,  or  if  be  had 
no  residence  in  the  state,  then  in  the  count; 
court  of  the  county  wherein  his  personal  estate, 
or  the  greater  part  may  be  found,  and  section 
8043,  providing  that  aO.  questions  of  law  and 
fact  relating  to  probate  matters,  or  arising  in 
proceedings  under  that  act,  shall  be  determined 
by  the  county  court,  that  from  any  and  all  final 
judgments  or  decrees  upon  any  such  ciuestions 
appeals  or  writs  of  certiorari  shall  lie  to  the 
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district  ooort  and  to  the  Conrt  of  Appeak  or 
Supreme  Court,  and  that  it  ahall  be  the  duty  of 
&e  appellate  court,  when  any  such  question 
ahall  have  been  finally  passed  upon,  to  trans- 
mit to  the  county  conrt  a  transcript  showing  the 
disposition  of  such  appeal  vneteupon  such 
county  court  shall  proceed  in  accordance  with 
such  order  of  the  appellate  conrt,  where  the 
jarisdiction  of  a  county  court  over  an  estate 
was  not  raised  in  that  conrt,  it  could  not  be 
raised  in  the  district  court  or  elsewhere,  on  ap- 
peal from  a  judgment  admitting  the  will  to 
probate,  unless  the  defect  of  jurisdiction  appear- 
ed on  the  face  of  the  pleadings,  since,  while  sec- 
tion 7900  as  to  the  county  in  which  administra- 
tion shall  be  had  is  mandatory,  the  county  court 
in  the  administration  of  estates  is  a  court  of 
general  and  unlimited  jurisdiction,  and  when 
its  jurisdiction  Is  invoked  by  proof  of  death 
and  petition  for  administration  or  letters  testa- 
mentary, it  has  unquestioned  jurisdiction  of 
the  entire  subject-matter,  which  continues  un- 
til lawfully  divested  without  regard  to  the 
determinati«n  of  the  probate  of  the  will;  and 
the  question  of  residence,  being  one  of  facL 
must  De  presumed  to  have  been  ascertained  and 
determined  by  the  county  court  in  favor  of  Ju- 
risdiction, and,  moreover,  under  section  8043  only 
the  questions  appealed  to  the  district  court  may 
be  decided  by  that  court,  and  the  proceedings 
aa  to  other  matters  not  appealed  from  are  not 
interrupted  by  the  appeal 

[Ed.  Note.— For  other  caaea.  see  Courts.  Cent 
Dig.  {S  480-486;    Dec.  DigTl  202.*]    . 
2.  Venub  a  32*)— Jtjbisdiction  —  Domicile 

OF  DECKA.8BD — WAIVKB  OF  OBJIICTION. 

Under  MiHs'  Ann.  St.  1912.  |  7900.  pro- 
viding that  the  administration  of  all  estate 
shall  be  had  in  the  county  court  of  the  county 
of  the  last  known  residence,  the  right  to  have 
the  estate  administered  in  the  county  of  tbe 
decedent's  residence  may  be  waived  by  the  heirs 
of  the  intestate  or  the  heirs  and  beneficiaries 
named  in  a  will,  and  was  waived  by  one  con- 
testing the  probate  of  the  will  who  voluntarily 
■nbmitted  himself  to  the  jurisdiction  of  the 
eoonty  conrt  of  a  county  other  than  that  of  the 
testatot'a  residence,  and  permitted  the  admin- 
istration to  proceed  without  a  suggestion  that 
it  was  not  the  proper  county,  until  an  appeal 
was  taken  to  the  district  conrt  from  a  judgment 
admitting  the  will  to  probate. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  i{  47-60;   Dec  Dig.  |  32.*] 
8.  Tends  ({J  49,  52*)— Changs— Discbktioh 

OF  CotJBT. 

On  appeal  from  the  county  court  to  the 
district  court  in  a  proceeding  to  probate  a  will, 
the  denial  of  a  change  of  venue  for  convenience 
of  the  witnesses  or  prejudice  of  the  district  judge 
was  a  matter  within  the  discretion  of  the 
conrt 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  H  71.  72,  76,  77 ;    Dec.  Dig.  {§  49.  52.*] 

4.  Wnxs  (I  827»)— Pbobaib— DiBECTioN  of 
Vebdict. 
The  court  has  the  same  power  to  direct 
a  verdict  in  a  will  contest  aa  in  ordinary  civil 
eases,  and  the  propriety  of  so  doing  is  to  be  de- 
termined by  the  rules  applicable  in  ordinary  civ- 
n  cases;  and  hence,  where  there  was  no  evi- 
dence to  support  tbe  allegations  of  the  caveat, 
and  bad  the  jury  returned  a  verdict  adversely 
to  the  proponents  of  the  will,  it  would  have  been 
the  trial  Judge's  dnty  to  set  it  aside,  a  verdict 
foMhe  proponent  was  properly  directed. 

Note.— For  other  cases,  see  Wills,  Cent. 
I  778;    Dec.  Dig.  g  327.*] 

6.  PEBPBrumxs  ((  6*)— Suspension  of  Fee 
fimi,  Pbobatb  of  Will. 
A  will  which,  after  disposing  of  the  testa- 
tors estate  by  words  of  present  gift,  appointed 
necntors,  "to  whom  on  the  admission  of  this 


will  to  probate"  the  title  and  ownership  of  the 
property  was  given  in  trust  for  tbe  conversion 
thereof  into  money  and  the  distribution  of  the 
proceeds,  and  which,  in  subsequent  provisions, 
enjoined  upon  the  executors  tbe  prompt  ex- 
peditious, and,  in  fact,  immediate  sale  and 
convendon  of  the  property  and  distribution  there- 
of, did  not  violate  the  rule  prohibiting  the  sus- 
pension of  the  fee  to  real  estate  or  the  vesting 
of  title  to  personalty  for  a  longer  period  than 
that  of  dengnated  Uvea  in  being  at  the  time 
of  the  testator's  death  and  21  years  and  0 
months  thereafter,  since  it  only  provided  what 
is  provided  aa  to  all  wllU  by  Mills'  Ann.  St 
1912,  I  7886,  which  provides  that  every  will 
when  proved  and  recorded  shall  be  good  and 
available  for  the  granting,  conveying,  and  as- 
suring the  lands,  goods,  and  chattels,  etc.,  there- 
by given,  granted,  devised,  and  bequeathed,  and, 
moreover,  under  Mills'  Ann.  St.  1912,  {  7800, 
requiring  the  presentation  of  wills  for  probate 
within  10  days,  and  section  7900,  requiring 
the  commencement  of  proceedings  to  prove  the 
will  within  30  days,  there  was  but  a  bare  pos- 
sibility that  the  will  would  never  be  presented 
or  would  not  be  admitted  to  probate  within  21 
years. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent  Dig.  g{  4-47,  49-63,  66;   Dec.  Dig.  i  6.*] 

6.  Wills  (|  439*)— Cokbtbuotion— Intention 
of  Testatob. 

The  paramount  rule  in  the  construction  of 
wills  to  which  all  others  must  yield  is  that  the 
intention  of  the  testator  as  expressed  in  the 
will  must  be  ascertained  and  given  effect  if  not 
prohibited  by  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  952,  955,  067;    Dec.  Dig.  I  439.*] 

7.  Wills  (|  470*)— Constbuction- Intention 
of  tx8tat0b. 

The  intention  of  a  testator  is  not  to  be  de- 
termined from  any  single  phrase,  clause,  or  sec- 
tion in  a  will,  but  from  the  entire  instrument 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  988;   Dec.  Dig.  I  470.*] 

a  Wills  (J  473*)— Subpension  of  Fee  tJNTii. 

Pbobate  of  Will. 

Assuming  that  a  will  which,  after  dispos- 
ing of  the  estate  by  words  of  present  gift,  ap- 
pointed executors,  to  whom  on  the  admission 
of  the  will  to  probate  the  title  of  the  property 
was  given  in  trust  for  the  conversion  thereof 
into  money  and  the  distribution  of  the  proceeds, 
and  which  enjoined  on  the  executors  tbe  prompt 
and  in  fact  immediate  sale  of  the  property  and 
distribution  to  the  beneficiaries,  violated  the 
rule  against  perpetuities  by  suspending  the 
vesting  of  the  title  in  the  trustees  until  the 
probate  of  tbe  will,  the  will  would  nevertheless 
be  sustained  with  such  provision  eliminated  as 
granting  a  valid  power  in  trust  which  by  oi>- 
eration  of  law  carried  with  it  such  title  aa  waa 
necessary  to  effect  the  purpose  of  the  power. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.   §{  99^-095;    Dec.  Dig.   f  473.*] 

9.  Wills  (5  81*)— Constbuction— Giving  Ef- 
fect IN  Past. 

Aa  a  general  rule,  where  items  in  a  will 
are  valid  and  others  invalid,  unless  they  are 
so  inseparably  connected  that  if  the  invalid 
portions  are  stricken,  the  general  scheme  of 
the  testator  will  be  defeated,  the  will  as  a  whole 
should  not  be  considered  void. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  a  201,  202;    Dec.  Dig.  §  81.*] 

10.  Perpetuities  (5  4*)— Suspension  of  Fee 
— Vesting  in  Discbetion  of  Executobs. 

A  will  which,  after  disposing  of  tbe  estate 
by  words  of  present  gift  appointed  executors, 
to  whom  on  the  admission  of  the  will  to  probate 
the  title  and  ownership  of  the  property  was 
given  in  trust  for  the  conversion  thereof  into 
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money  accotdinjr  to  their  best  ability  and  judg- 
ment, under  the  supervision  of  the  court  of  pro- 
bate, and  for  the  distribution  of  the  proceeds  as 
thereinbefore  directed,  and  which  enjoined  up- 
on the  executors  the  prompt  and  in  fact  imme- 
diate sale  and  conversion  of  the  property  into 
money  and  distribution  to  the  beneficiaries,  did 
not  leave  the  vesting  of  title  in  the  beneficiaries 
to  the  uncontrolled  discretion  of  the  executors, 
in  violation  of  the  rule  against  perpetuities. 

(Ed.  Note. — For  other  cases,  see  Perpetuities, 
Cent.  Dig.  SS  4r-U;  Dec.  Dig.  {  4.*] 

Appeal  from  District  Court,  Park  County ; 
Charles  Cavender,  Judge. 

Proceeding  by  WllUam  B.  Weston  and  oth- 
ers to  probate  the  will  of  David  F.  Miller,  de- 
ceased, in  which  George  A.  Miller  filed  a  ca- 
veat From  a  Judgment  In  favor  of  propo- 
nents, the  contestant  appeals.    Affirmed. 

John  T.  Bottom,  E^dward  C.  Stlmson,  and 
George  A.  Miller,  all  of  Denver,  for  appellant 
G.  K.  Hartensteln,  of  Boena  Vista  (M.  L 
O'Mailla,  of  Falrplay,  of  counsel),  tor  appel- 
lees. 

KING,  J.  This  case  presents  for  determi- 
nation tixe  contest  of  a  written  instrument 
purporting  to  be,  and  presented  for  probate 
as,  the  last  wUl  and  testament  of  David  F. 
Miller,  who  died  in  Canon  City  In  December, 
1906.  Miller  was  a  pioneer  of  Faric  county, 
Colo.,  having  lived  there  continuously  from 
1862  untU  about  the  year  1900,  after  which 
time  be  appears  to  have  made  his  headquar- 
ters In  Denver.  That  he  left  Park  county 
and  came  to  Denver  with  the  intention  of 
changing  his  domicile  from  Park  county, 
where  he  had  resided  for  almost  40  years, 
does  not  appear.  He  had  no  family  depend- 
ent u^n  blm  at  th^t  time.  His  wife  had 
died,  and  the  other  members  of  his  family 
(his  son  and  three  foster  children)  were 
grown  and  bad  established  homes  of  their 
own.  While  in  Denver,  Miller  lived  in  the 
family  of  others,  and  made  no  attempt  other- 
wise to  establish  a  home  of  his  own  in  that 
city.  He  made  frequent  trips  to  his  ranch 
In  Park  county,  and  spent  considerable  time 
there.  The  record  does  not  disclose  the  rela- 
tive portion  of  the  time  spent  in  Denver  and 
upon  the  ranch,  but  apparently  he  would  go 
back  and  forth  between  Denver  and  his 
ranch  during  the  summer  months,  and  on  dif- 
ferent occasions  visited  in  California.  The 
record  Is  silent  as  to  the  circumstances  of 
his  death,  or  how  long  he  had  been  in  Canon 
City  at  the  time  of  that  event  We  Infer, 
however,  that  he  was  there  temporarily. 
Whether  he  was  a  resident  of  the  city  and 
county  of  Denver  at  the  time  of  his  death,  or 
that  Park  county  was  still  'the  county  of  the 
last  known  residence  of  such  testator,"  is 
urged  as  one  of  the  Important  questions  for 
our  determination.  Some  of  the  records  of 
the  county  court  which  should  have  been  certi- 
fied to  the  district  court  and  presumably 
were  lodged  therein,  are  not  preserved  in 
the  transcript  and  therefore  some  matters 


are  Indefinite,  snch  as  dates  when  and  Just 
what  proceedings  actually  took  place  In  the 
county  court  It  appears  from  the  certificate 
of  the  derk  of  the  district  court  that  there 
had  been  filed  in  his  office  "a  certain  appeal 
bond  in  an  appeal  from  a  judgment  of  the 
county  court  of  said  state  in  and  for  said 
county  of  Park,  together  with  a  transcript  of 
said  judgment  and  the  pleadings  and  files  In 
a  certain  cause  theretofore  pending  in  said 
court,  entitled  "In  the  Matter  of  the  Last 
Will  and  Testament  of  David  F.  Miller,  De- 
ceased," but  no  part  of  said  transcript  from 
the  county  court  appears  in  this  court  with 
the  exception  of  an  amended  caveat  and  de- 
murrer thereto,  the  order  overruling  the  de- 
murrer, and  the  answer  to  the  amended 
caveat  However,  It  is  admitted  that  after 
the  death  of  David  F.  Miller,  the  appellees, 
who  are  named  as  executors  and  trustees  In 
the  will,  presented  to  the  county  court  of 
Park  county  what  purported  to  be  the  last 
will  and  testament  of  said  David  F.  Miller, 
and  that  the  persons  named  as  executors 
were,  by  the  said  court  appointed  adminis- 
trators to  collect  pending  the  probate  of  the 
will.  It  Is  shown  that  George  A.  Miller,  the 
appellant,  filed  his  caveat  at  some  date  not 
shown  by  the  record,  and  on  January  18, 
1909,  his  amended  caveat  in  which  he  alleged 
that  the  paper  writing  presented  as  the  will 
of  David  F.  Miller  was  not  his  will,  nor  the 
codicil  his  codicil,  that  at  the  time  of  ex- 
ecuting the  same  the  testator  was  not  capa- 
ble of  executing  a  last  will  and  testament 
and  codldl,  and,  if  executed,  they  were  ex- 
ecuted under  undue  influence  of  certain  per- 
sons In  said  caveat  named,  and,  further,  that 
said  paper  writing,  if  a  will,  is  void  for  that 
It  violates  the  law  and  rule  of  perpetuities. 
Upon  this  caveat  and  the  answer  thereto  the 
Issues  were  made  and  trial  had,  resulting  in 
a  judgment  sustaining  the  will  and  admitting 
it  to  probate.  From  said  Judgment  an  ap- 
peal was  taken  to  the  district  court  of  Park 
county.  In  pursuance  of  said  appeal,  the 
transcript,  as  It  appears  herein,  was  filed  In 
the  district  court  April  10, 1911.  On  May  22, 
1911,  the  case  came  on  for  trial  in  the  district 
court  resulting  in  a  judgment  renderedj  and 
entered  upon  a  verdict  directed  by  the  court 
sustaining  the  wiU.  From  said  Judgment  the 
case  is  brought  to  this  court  on  appeal. 
There  Is  nothing  in  the  record  to  explain  the 
delay  from  December,  1906,  the  date  of  tes- 
tator's death,  to  AprU  10,  1911,  when  the 
papers  on  appeal  were  filed  in  the  district 
court  which  time,  unexplained,  seems  vox- 
duly  long. 

[1]  I.  When  the  case  was  called  for  trial 
in  the  district  court  May  22,  1911,  appellant 
for  the  first  time  interposed  a  motion  for 
change  of  venue  to  the  city  and  county  of 
Denver.  This  motion  was  based  upon  the 
grounds:  (1)  That  Park  county  was  not  the 
proper  county  for  probate  of  the  will,  be- 
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cause,  as  it  tras  alleged,  tbe  testator  at  the 
time  ot  hla  death  was  a  resideat  of  Denver, 
and  that  the  greater  part  of  his  personal  es- 
tate was  kept  and  found  in  the  city  and  coun- 
ty of  Denver ;  (2)  that  the  contestant  could 
not  have  a  fair  trial  in  the  county  of  Park, 
because  of  the  interest  of  the  district  Judge 
of  said  county  In  the  subject-matter  of  the 
litigation,  and  of  his  undue  influence  tend- 
ing to  prejudice  the  i)eopIe  of  the  county 
against  contestant;  (3)  of  convenience  of 
witnesses.  This  motion  was  overruled,  and 
error  is  assigned  thereon  and  urgently  in- 
sisted upon  t>oth  in  the  written  briefs  and 
oral  argument 

The  provisions  of  two  statutes  are  Involved 
in  this  motion,  viz.,  sections  7900  and  8043, 
MIUs'  Ann.  SUts.  1912  (7102  and  7264,  Bev. 
Stats.  1908). 

"The  administration  of  all  estates  of  per- 
sons dying  testate  or  intestate,  and  of  all 
minors  and  persons  mentally  incompetent, 
sball  be  had  in  the  county  court  of  the  coun- 
ty of  the  last  known  reMdenee  of  such  testa- 
tor, intestate,  minor  or  mental  incompetent, 
or  if  he  had  no  residence  in  this  state,  then 
in  the  county  court  of  the  county  wherein  his 
peiBonal  estate  or  the  greater  part  thereof 
may  be  found,  but  if  he  left  no  personal  es- 
tate, thai  in  the  county  court  of  the  county 
wherein  bis  real  estate,  or  the  greater  part 
thereof,  is  situated.  *  •  • »  Section  7900, 
Mills'  Ann.  Stats.  1912;  7102,  Rev.  Stats. 
1906. 

"All  questions  of  law  and  fitct,-  relating  to 
probate  matters,  or  arising  in  proceedings 
under  this  act,  in  any  county,  shall  be  de- 
termined by  the  connty  court  of  such  coun- 
ty and  from  any  and  all  final  Judgments  or 
decrees  upon  any  such  questions,  api>eals  or 
writs  of  certiorari  shall  lie  to  the  district 
court  of  the  same  county,  and  from  the  dis- 
trict court  to  the  Court  of  Appeals  or  Su- 
preme Court,  or  from  tbe  county  court  to  the 
Court  of  Appeals  or  Supreme  Court,  as  In 
other  cases,  to  be  allowed,  and  prosecuted  in 
the  same  manner  as  api)eal8  or  writs  of  cer- 
.tlorari,  respective,  when  prosecuted  in  dvll 
or  law  cases  from  tbe  decisions  of  sucb  coun- 
ty or  district  courts.  •  ♦  •  In  all  such 
appeals  it  shall  be  tbe  duty  of  the  appellate 
court,  when  any  such  question  shall  have 
been  finally  passed  upon,  to  transmit,  or 
cause  to  be  transmitted,  by  tbe  clerk  there- 
of to  tbe  oonnty  court  from  which  such  ap- 
peal was  taken,  a  transcript  showing  the  dis- 
poaition  of  such  appeal,  whereupon  such 
county  court  shall  proceed  in  accordance 
with  sucb  finding,  order  or  disposition  there- 
of by  such  appellate  court."  Section  8043, 
Mills'  Ann.  Stata  1912;  7264,  Rev.  Stats. 
1908. 

Appellant's  motion  was  supported  by  bis 
affidavit  that  all  of  the  personal  efCects  of 
Um  testator  at  tbe  time  of  his  decease  were, 
Ud  for  a  long  time  vrior  thereto  had  been, 
in  tbe  dtjr  and  county  of  Denver,  except  a 


few  things  that  he  had  left  on  a  ranch  in 
Park  county,  "and  that  he  had  taken  up 
bis  home  in  said  city  and  county  of  Denver." 
This  a£9davit  was  not  disputed  by  any  .coun- 
ter affidavit  offered  directly  for  that  purpose. 
Appellant's  contention  is  that  the  provisions 
of  section  7900  that  the  administration  of  all 
estates  of  persons  dying  testate  or  intestate 
shall  be  had  in  the  county  court  of  the  coun- 
ty of  the  last  known  residence  of  such  tes- 
tator or  intestate  are  mandatory,  and  can- 
not be  waived ;'  that  therefore,  on  the  filing 
of  the  motion  and  affidavit  aforesaid  demand- 
ing a  change  of  venue,  the  district  court  was 
deprived  of  Jurisdiction,  except  for  the  pur- 
pose of  grranting  the  change.  That  the  pro- 
visions of  said  statute  are  mandatory  is  con- 
ceded, but  it  does  not  necessarily  follow  that 
the  motion  may  be  first  made  in  the  district 
court,  nor  that  sucb  requirement  may  not  be 
waived.  The  county  court,  in  matters  of 
administration  of  estates,  is  a  court  of  gener- 
al and  unlimited  Jurisdiction,  and  therefore, 
if  properly  invoked,  had  unquestioned  Juris- 
diction of  the  entire  subject-matter,  of  which 
the  probate  of  the  will  la  but  one  incident, 
and  which  Jurisdiction,  when  once  acquired, 
would  continue  until  lawfully  divested,  with- 
out regard  to  the  determination  of  the  pro- 
bate of  the  wllL  Its  Jurisdiction  over  tbe 
special  case,  or  particular  subject-matter  of 
an  Individual  estate  of  some  deceased  person, 
Is  acquired  by  proof  of  death,  and  petition 
for  administration,  or  letters  testamentary, 
as  the  case  may  be,  which  proof  of  death 
and  petition  form  a  part  of  the  pleadings. 
We  think  that  the  question  of  tbe  Jurisdic- 
tion of  the  county  court  over  any  particular 
estate  must  first  be  raised  in  tbe  county 
court  and  determined  there,  and,  If  not  so 
raised  and  determined  and  an  appeal  there- 
from taken,  It  cannot  thereafter  ordinarily 
be  raised  In  the  district  court,  or  elsewhere 
than  In  the  county  court,  unless  ttie  defect 
of  Jurisdiction  appears  upon  the  face  of  the 
pleadings  filed  In  the  county  court,  so  that 
the  records  of  that  court,  transmitted  to  the 
district  court,  affirmatively  show  a  lack  of 
Jurisdiction.  Tbe  question  of  residence  is 
a  question  of  fact,  which  can  only  be  deter- 
mined by  evidence,  and  which,,  in  tbe  absence 
of  a  showing  by  the  record,  must  be  pre- 
sumed to  have  been  ascertained  and  deter- 
mined by  the  county  court  in  favor  of  such 
Jurisdictional  facts.  There  is  a  marked  dis- 
tinction between  the  provisions  of  the  statute 
relative  to  the  practice  in  appeals  from  tbe 
county  court  in  ordinary  dvll  matters  and 
appeals  in  probate  matters,  which  will  be 
observed  by  reading  the  statute  quoted.  Sec- 
tion 8043,  supra.  It  is  evident  from  sucb 
provisions  that  a  Judgment  upon  any  ques- 
tion, either  of  law  or  of  fact,  determined  by 
the  county  court  in  probate  matters  may  be 
appealed  to  tbe  district  court  without  inter- 
rupting the  proceedings  as  to  other  matters 
not  appealed   from,  or  submitting  to  tjiat 
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court  the  pleadings  or  process  pertaining 
to,  or  the  question  of,  the  general  administra- 
tion, or  any  other  question  than  the  one  de- 
termined and  appealed  from.  A  further  dis- 
tinction (between  appeals  in  drll  cases  and 
those  in  probate  matters)  is  found  in  the 
closing  part  of  section  8043,  in  this:  That 
the  appellate  court,  after  deciding  any  such 
questions  brought  to  it  upon  appeal,  shall 
transmit  a  transcript  of  its  record  showing 
the  disposition  of  the  appeal,  upon  which  the 
county  court  must  proceed  in  accordance 
with  such  finding.  In  the  case  at  bar,  two 
Issues  only  were  made  by  the  pleadings — 
that  is,  by  the  caveat  and  answer  thereto- 
one  of  fact,  to  wit,  Was  the  paper  writing 
presented  the  will  of  David  F.  Miller?  one 
of  law,  to  wit.  If  the  writing  was  found  to 
be  such  will,  was  it  void  as  offending  the 
rule  against  perpetuities?  No  other  question 
relevant  to  the  administration  or  of  probate 
of  the  will  was  appealed  from,  as  shown  by 
this  record.  The  Jurisdiction  of  the  district 
court  was  purely  derivative,  acquired  by  the 
appeal,  and  the  appeal  raised  no  question  of 
law  of  fact  not  raised  in  the  county  court, 
there  determined  and  appealed  from,  or  that 
is  incident  to  the  main  question. 

[2]  Furthermore,  we  think,  and  hold,  that 
the  jurisdiction  of  the  county  court  in  probate 
matters,  depending  upon  the  residence  of  the 
testator  or  intestate,  is  one  that  may  be 
waived  by  the  heirs  of  Intestate,  or  the  heirs 
and  beneficiaries  named  in  the  will  of  testate 
estates,  and  that  the  question  of  such  Juris- 
diction was  waived  by  the  appellant  The 
administration  of  this  estate  had  been  pend- 
ing in  the  county  court  for  more  than  two 
years  after  appellant  filed  his  amended  ca- 
veat, which  constituted  his  pleadings  in  this 
case,  and  must  have  been  pending  for  a  con- 
siderable time  prior  thereto.  He  voluntarily 
submitted  himself  to  the  Jurisdiction  of  that 
court,  and  permitted  the  administration  to 
proceed,  without  a  suggestion  that  it  was  not 
the  proper  county,  and  took  and  perfected  an 
appeal  from  that  court  to  the  district  court 
G?hat  his  submission  to  the  Jurisdiction  of 
the  county  court  was  not  through  mistake 
or  inadvertence  is  shown  by  his  afiidavlt 
for  change  of  venue  filed  In  the  district  court, 
wherein  he  alleges  that  he  consulted  his  at- 
torney vrith  regard  to  asking  for  a  change 
of  venue,  and  had  been  advised  not  to  make 
such  application.  The  proceedings  in  the  ad- 
ministration of  an  estate,  particularly  with 
reference  to  the  probate  of  a  will  and  the 
determination  of  claims  presented,  are  anal- 
ogous to  the  trial  of  civil  causes  on  questions 
of  law  and  of  fact,  and  we  know  of  no  rea- 
son why  the  uniform  ruling  of  the  Supreme 
Court  and  C!ourt  of  Appeals  of  this  state 
that  the  place  of  trial  and  the  right  to  have 
a  change  is  a  privilege,  and  not  a  vested 
right  Bind  may  be  waived,  and  if  a  motion 
for  change  of  venue  is  not  made  in  apt  time, 
the  right,  although  mandatory,  is  waived, 
would  not  apply  with  equal  or  greater  force. 


Fletcher  v.  Stowell,  17  Colo.  94,  28  Pat. 328: 
Forbes  v.  County  Com.  of  Orand  County,  23 
Colo.  844,  47  Pac.  388;  Burton  v.  Graham, 
36  Colo.  199,  84  Pac.  978;  Phoenix  Indem. 
Co.  v.  Oreger,  39  Colo.  193,  88  Pac.  1066; 
Klrby  V.  U.  P.  By.  Co.,  61  Colo.  509,  541,  et 
seq.,  U9  Paa  1042,  Ann.  Cas.  1913B,  461; 
Smith  V.  People,  2  Colo.  App.  99,  29  Pac.  924 ; 
Pearse  v.  Bordeleau,  3  Colo.  App.  351,  33  Pac. 
140;  Smith  v.  MorrUl,  12  Colo.  App.  233,  241, 
65  Pac.  824;  School  Dist  v.  Waters,  20  Colo. 
App.  106,  77  Pac.  255. 

[3]  The  question  of  Jurisdiction  of  the 
county  court,  raised  for  the  first  time  In  the 
district  court,  even  If  It  could  be  so  "raised 
In  that  court,  was  not  made  in  apt  tlm&  It 
was  not  made  until  all  the  pleadings  had 
been  made  up,  the  cause  was  ready  for  trial, 
and  the  parlies,  witnesses,  and  Jnrois  in 
the  court  The  reason  for  holding  that  the 
question  of  Jurisdiction  of  the  county  court 
apon  matters  such  as  are  presented  here 
may  be  waived,  and  if  not  presented  in  apt 
time  will  be  so  held,  is  much  stronger,  in 
view  of  the  importance  and  necessity  of  ex- 
pedition in  dlosing  the  administration  of  es- 
tates, than  in  ordinary  dvll  cases.  This  Im- 
portance and  necessity  is  recognized  both  by 
the  courts  and  by  express  statutory  injunc- 
tion. It  would  be  a  reproach  upon  the  law 
If  persons  contesting  the  administration  of 
an  estate,  or  contesting  a  will,  could  submit 
to  the  Jurisdiction  of  the  probate  court  for 
the  length  of  time  herein  disclosed,  and  then 
successfully  raise  the  iquestion.  Estoivd 
should  apply  if  waiver  were  inapplicable. 
The  motion  on  the  ground  of  prejudice,  or 
convenience  of  witnesses,  was  a  matter  with- 
in the  discretion  of  the  court  It  does  not 
appear  that  its  discretion  was  abused. 

[4]  II.  Counsel  for  appellant  denies  the 
right  and  authority  of  the  trial  Judge  to  di- 
rect a  verdict  In  a  case  involving  the  validi- 
ty of  a  will.  This  point  has  been  determined 
adversely  to  the  contention  of  appellant  in 
Snodgrass  v.  Smith,  42  Colo.  60,  62,  94  Pac. 
312,  16  Ann.  Cas.  648,  in  which  oar  Supreme 
Court  expressly  ruled  that  the  court  has  the 
same  power  in  will  contests  to  direct  a  ver- 
dict as  in  ordinary  dvll  cases,  and  that 
whether  a  court  in  directing  the  Jury  to  re- 
turn the  verdict  commits  error  is  to  be  de- 
termined by  the  rules  applicable  in  ordinary 
dvll  cases.  See,  also.  In  re  Shell's  Estate, 
28  Colo.  167,  63  Pac.  413,  63  U  B.  A.  387,  89 
Am.  St  Bep.  181;  Butcher  v.  Butdier,  21 
Colo.  App.  416,  122  Pac.  397;  In  re  Carey's 
Estate  (Sup.)  136  Pac.  1175.  We  discover  no 
evidence  In  the  record  to  support  the  allega- 
tions of  the  caveat  that  testator  was  not  of 
sound  and  disposing  mind  when  he  executed 
his  will,  and  there  is  no  evidence  whatever 
that  undue  or  any  influence  adverse  to  appel- 
lant was  exerted  over  the  testator  by  the 
persons  named  in  the  caveat,  or  any  other 
person.  That  the  will  offered  expressed  the 
testator's  mature  wishes  wltti  zeference  to 
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the  final  dlsiMsltloii  of  his,  property  cannot 
be  questioned  by  any'  dlsiuterested  person 
who  reads  the  record.  If  the  jury  had  te- 
tnmed  a  verdict  adversely  to  the  proponents 
of  the  wUl  upon  the  evidence  adduced,  It 
would  have  been  the  duty  of  the  trial  Judge, 
as  stated  In  his  remarks  to  the  jury,  to  set 
the  verdict  aside.  Therefore^  In. directing  a 
verdict,  the  court  not  only  exercised  a  right 
which  it  possessed,  but  a  duty  which  it  was 
under  obligation  to  perform. 

[f]  III.  Q:iie  last  contention  made  by  ap- 
pelant is  that,  upon  Its  face,  the  will  violates 
the  rule  against  perpetuities,  and  is  there- 
fore against  public  policy  and  void.  In  the 
printed  briefs,  as  well  as  upon  oral  argument, 
this  question  was  urged  as  the  most  impor- 
tant of  any,  and  decisive  of  the  contest ;  but 
In  our  opinion  the  point  raised,  on  which  the 
offense  against  the  rule  is  predicated,  as  ap- 
plied to  the  will  in  this  case,  is  highly  tedi- 
nica],  abstract  and  academic  rather  than  sub- 
stantial, because,  whatever  may  be  the  deci- 
sion upon  that  point,  the  will  may  be  sus- 
tained. His  contention  is  based  upon  the 
role  against  perpetuities  In  force  in  this  state, 
which  prohibits  the  suspension  of  the  fee  to 
real  estate,  or  of  the  vesting  of  title  to  per- 
sonalty, for  a  longer  period  than  that  of 
designated  lives  in  being  at  the  time  of  the 
death  of  the  testator,  and  21  years  and  9 
months  thereafter;  or,  as  the  rule  is  some- 
times expressed,  "No  interest  is  good  unless 
it  must  vest,  if  at  all,  not  later  than  21  years 
and  a  fraction  after  some  life  in  being  at  the 
creation  of  the  Interest"  Oray  on  Rule 
against  Perpetuities,  201.  The  will,  after  pro- 
Tiding  for  payment  of  the  funeral  expenses 
and  debts,  bequeathed  the  entire  estate,  by 
words  of  present  gift,  to  certain  beneficiaries, 
to  wit,  to  testator's  two  sisters,  $800  each  if 
liThig  at  time  of  testatoc's  death,  otherwise 
to  thdr  children;  to  a  faithful  domestic, 
$300;  to  one  foster  son  $3,000,  to  another 
$1,200  (as  to  last  three  named,  to  lapse  if 
legatee  not  living  at  time  of  testator's  death) ; 
to  a  foster  daughter  $1,500  If  Uvlng  at  testa- 
tor's death,  if  not,  to  her  children;  to  his 
aon,  the  contestant,  $3,000  if  living,  If  not, 
to  his  children  and  divorced  wife  or  the  sur^ 
vlvors  of  them ;  to  each  of  the  four  sons  of 
contestant,  $300 ;  the  residuary  estate,  if  any, 
to  go  to  the  son  and  foster  sons  and  daugh- 
ter in  fixed  proportions,  etc.,  and  directed  the 
executors  therein  named  to  convert  all  prop- 
erty into  money  and  make  the  distribution. 
The  paragraph  of  the  will  which  appellant  In- 
sists Is  in  vl<dation  of  the  rule  is  as  follows : 
"I  hereby  constitute  William  E.  Weston  and 
L  8.  Smith,  of  Fairpiay,  Colorado,  and  either 
ot  tbem,  should  the  other  be  dead  or  refuse 
to  act,  executors  of  this  will  and  trustees  of 
my  property,  real  and  personal,  and  all  right 
and  credit^  to  whom,  on  the  admission  of 
this  teill  to  probate,  the  title  and  ownership 
of  my  said  property  rights  and  credits  shall 
go,  In  trust,  however,  for  the  realization  of 


said  rights  and  credits  and  the  conversion  In- 
to money  of  said  real  estate  and  personal 
property  according  to  their  best  ability  and 
Judgment  under  the  BUi)erTlsloii  ot  the  court 
of  probate,  and  for  the  distribution  of  all  the 
proceeds,  after  first  paying  my  funeral  ex- 
penses and  my  debts  as  above  directed  as 
well  as  all  expenses  of  administration,  in- 
cluding full  compensation  to  my  said  execu- 
tors as  next  hereinafter  stated." 

In  Chilcott  V.  Hart,  23  Oolo.  40,  46  Pac  391, 
36  L.  B.  A.  41,  Mr.  Justice  Oampbell  discuss- 
es in  a  most  scholarly  manner  the  law,  an- 
cient and  modem,  pertaining  to  perpetuities, 
and  the  permissible  construction  of  a  wUl  so 
as  to  give  it  force  and  e&ect  iwhen  it  consists 
of  parts  that  are  valid  and  parts  that  are  in- 
valid, when  construction  is  demanded  for  the 
purpose  of  overthrowing  it  As  in  that  case, 
this  is  an  action  to  overthrow  the  will.  Coun- 
sel for  appellant  insists  that  the  will  is  void 
because  (a)  of  the  clause  in  the  paragraph 
quoted  and  italicized,  to  wit,  "to  whom,  on 
the  admltaion  of  tMs  toiU  to  probate,  the  title 
and  ownership  of  my  said  property  rights 
and  credits  shall  go,"  etc.,  which  he  insists 
makes  the  time  of  the  vesting  of  the  estate 
in  the  executors  as  trustees  indefinite,  and 
(i»)  the  vesting  of  the  title  of  any  legatee  or 
beneficiary  under  the  will  is  left  to  the  un- 
controlled Judgment  of  the  trustees.  It  is 
said  that  neither  the  vesting  of  the  title  pri- 
marily in  the  trustees  nor  ultimately  In  the 
beneficiaries  must  happen  within  21  years 
and  a  fraction  after  some  life  or  lives  In  be- 
ing, and  that  the  bare  possibility  that  the 
estate  may  not  vest  within  that  time  makes 
not  only  the  clause  but  the  entire  will  void. 
In  support  of  which  appellant  cites  Gray  on 
Perpetuities  (2d  Ed.)  |  201 ;  Johnson  v.  Pres- 
ton, 226  IlL  447,  80  N.  E.  1001,  10  U  R.  A. 
(N.  S.)  564;  TUden  v.  Green,  130  N.  Y.  29,  28 
N.  E.  880,  14  L.  R.  A.  33,  27  Am.  St  Rep. 
487,  and  other  cases.  The  case  of  Johnson  v. 
Preston  is  chiefly  relied  on  because  of  the 
use  of  the  words  contained  in  the  will  there 
under  discussion,  to  wit  "I  give  and  devise  to 
my  executor  hereinafter  named,  in  trust  for 
the  purpose  and  for  the  time  hereinafter 
mentioned  my  farm  *  *  *  to  have  and  to 
hold  for  the  space  of  twenty-five  years  from 
and  after  the  date  of  the  probate  of  this  will, 
•  ♦  •  with  no  power  of  sale,  conveyance  or 
alienation  of  said  land  during  said  twenty-five 
years  by  said  trustee,  •  »  » "  and  the 
holding  of  the  court  that  because  of  the  lan- 
guage quoted,  the  trust  estate  attempted  to 
be  vested  in  the  executor  offended  the  rule 
against  perpetuities,  and  was  therefore  void. 
The  striklog  similarity  in  the  two  phrases 
"on  the  admission  of  this  will  to  probate"  and 
"from  and  after  the  date  of  the  probate  of 
this  will"  as  used  in  the  respective  wiUs,  and 
the  respect  which  is  paid  to  decisions  of  the 
Supreme  Court  of  Illinois,  gives  its  ruling 
great  force  and  influence  with  this  court 
even  though  we  are  unable  to  agree  with  the 
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conclusion  of  tbat  court,  tbat  the  words 
"from  and  after  tbe  probate  of  tbls  will," 
of  themselves  (If  such  was  Its  conclusion), 
violated  the  rule  against  perpetuities  to  the 
destruction  of  the  trust  there  attempted  to 
be  created.  We  think,  however,  that  there 
Is  a  marked  distinction  between  tbe  will  In 
that  case  and  the  will  in  this,  as  a  whole, 
that  the  similarity  Is  more  apparent  than 
real,  and  that  such  distinction  affects  the  al- 
lowable constmctlon  as  to  the  estate  or  pow- 
er attempted  to  be  created  In  the  trustees, 
and  In  determining  when  the  trust  estate 
would  vest  In  the  Johnson  Case  there  was 
an  express  and  unequivocal  Intention  to  take 
the  property  out  of  commerce  by  vesting  the 
title  in  the  tmstee,  with  no  power  of  tale 
or  alienation,  and  to  suspend  the  ultimate 
vesting  of  tbe  fee  In  the  beneficiaries  for  tbe 
full  period  named,  and,  while  the  suspension 
of  alienation  had  no  effect  on  the  time  the 
title  should  vest  In  the  trustee.  It  may  affect 
the  construction  In  ascertaining  the  Intention 
of  the  testator  and  giving  such  Intention  Its 
proper  effect  That  distinction  was  made  In 
Armstrong  v.  Barber,  239  111.  389,  88  N.  B. 
246.  By  the  will  at  bar,  not  only  Is  there  no 
tying  up  of  the  property,  no  suspension  of  tbe 
power  of  alienation  or  vesting  of  title  ercept 
as  produced  by  the  words  "on  the  admission 
of  this  will  to  probate,"  but  the  trust  at- 
tempted to  be  created  Is  for  the  express  pur- 
pose of  effecting  Immediate  realization  on  the 
credits,  and  conversion  of  all  the  other  prop- 
erty, both  real  and  personal,  into  cash,  and 
the  application  of  the  proceeds,  first  to  the 
payment  of  f  unetal  expenses,  debts,  and  cost 
of  administration,  and  then  distribution  of 
'  the  balance  to  the  beneficiaries  in  the  will. 

[6,  7]  The  paramount  rule  in  the  construc- 
tion of  wills  to  which  all  others  must  yield 
Is  that  the  intention  of  the  testator  as  ex- 
pressed In  the  will  must  be  ascertained  and 
given  effect  if  not  prohibited  by  law.  Bacon 
V.  Nichols,  47  Colo.  31,  105  Pac.  1082;  Uni- 
versity V.  Wilson,  64  Colo.  510,  131  Pac.  422; 
Armstrong  v.  Barber,  239  lU.  389,  394,  398, 
88  N.  B.  246;  Orr  v.  Tates,  209  111.  222,  70 
N.  HI  781;  Chilcott  v.  Hart  23  Colo.  40, 
45  Pac.  391,  35  li.  R.  A.  41;  Tllden  v.  Green, 
130  N.  Y.  29,  28  N.  B.  880,  14  L.  R.  A.  88, 
27  Am.  St  Rep.  487;  Johnson  v.  Preston, 
supra.  The  Intention  of  the  testator  Is  not 
to  be  determined  by  any  single  phrase,  clause, 
or  section  in  the  will,  but  from  the  entire 
instrument  When  the  will  Is  read  as  a 
whole,  it  is  evident  beyond  controversy  that 
there  was  not  in  the  mind  of  the  testator 
any  purpose  of  taking  the  property  out  of 
commerce,  or  suspending  the  vesting  of  title 
in  the  trustees,  or  Its  alienation,  beyond  the 
date  when  first  under  the  laws  of  this  state 
the  executors,  either  In  their  capacity  as 
statutory  administrators  of  the  will,  or  as 
trustees  under  that  instrument  could  take 
the  property  by  virtue  of  the  will's  becom- 
ing effectual  by  probate.    In  sections  of  the 


will  subsequent  to  that  quoted,  prompt  and 
expeditious.  Indeed  immediate,  sale  and  con^ 
version  of  the  property  into  money,  and  dis- 
tribution thereof  to  the  beneficiaries,  is  en- 
Joined  upon  the  executors.  The  intention  of 
the  testator  la  clear.  But  It  is  said  that 
tbe  object  of  the  mle  against  perpetuities 
is  to  defeat  the  Intention  of  the  testator. 
This  we  concede,  if  the  Intention  of  the  tes- 
tator was  to  violate  the  rule;  not  otherwise. 
It  is  also  true  that  the  object  of  the  rule  Is  to 
defeat  any  portion  of  the  will  the  ^ect  of 
which  would  be  to  violate  the  rule,  whatever 
may  have  been  the  Intention  of  the  testator. 
We  think  the  words  in  tbat  section  of  the  will 
quoted  and  tbe  meaning  thereof  should  be 
read  and  construed  in  connection  with  tbe 
statute  of  wills,  and,  when  so  read,  the  in- 
tention and  meaning  Is  plain,  and  its  effect 
lawful.  Section  7081,  Rev.  Stats.  1908;  7879, 
Mills'  Ann.  Stats.,  provides  that  all  instru- 
ments purporting  to  be  original  wills,  upon 
presentation  for  probate,  shall  be  recorded 
by  the  clerk  of  the  county  court  in  a  well- 
bound  book,  and  that  upon  admission  of 
such  will  to  probate  such  record  shall  be 
snfllclent  Section  7088,  Rev.  Stats.  1908: 
7886,  Mills'  Ann.  Stats.,  provides  for  proof 
of  the  will,  and  that  "every  will,  ich«K  thui 
proven,  and  recorded  by  the  clerk  of  the 
county  conrt,  in  a  book  to  be  provided  by 
bim  for  tbat  purpose,  shall  Tte  gooA  and  avail- 
able  in  law,  for  the  granting,  conveving  and 
atturing  the  lands,  tenements  and  heredit- 
aments, annuities,  rents,  goodt  and  chattel* 
therein  and  thereby  gtven,  granted,  deottei 
and  bequeathed."  The  words  of  the  will 
tbat  "on  tbe  admission  of  this  will  to  pro- 
bate, tbe  title  and  ownership  of  my  said  prop- 
erty rights  and  credits  •AoR  go"  to  the 
trustee  have  no  other  or  different  meaning 
than  the  language  »f  the  statute  last  quoted; 
In  substance,  that  upon  the  admission  of  tlie 
will  to  probate  and  record,  it  shall  be  good, 
and  available  in  law  for  the  granting,  con- 
veying, and  assuring  the  property  thereby 
granted,  devised,  and  bequeathed.  Read  to- 
gether, it  Is  evident  that  the  Intention  of  tbe 
testator  was  to  conform  to  the  provisions  of 
this  statute.  If  the  will  violates  the  rule 
against  perpetuities,  it  does  so  by  making 
the  precise  provision  that  the  statute  makes 
for  every  will.  Under  no  circumstances  or 
wording  of  the  will  could  tbe  estate  vest  in 
the  trustee  before  the  admission  of  the  will 
to  probate.  New  York  Life  Ina  Co.  v. 
Brown,  32  Colo.  365,  376,  70  Pac.  799. 

Moreover,  under  said  statutes  and  others 
mandatory  in  terms,  requiring  the  presenta- 
tion of  wills  for  probate  witbln  10  days 
(section  7800,  Mills'  Ann.  Stats.),  and  tbe 
commencement  by  tbe  executors  of  proceed- 
ings to  cause  such  will  to  be  proven  witbln 
30  days  (section  7900,  Mills'  Ann.  Stata.) 
"enforced  by  the  sanction  of  compulsion," 
subject  to  fines  and  penalties,  we  tblnk  that, 
in    construing    this   will,    the   presumption 
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shotild  obtain  tBat  If  vaUd  the  will  will  be 
admitted  to  probate  In  a  reasonable  time, 
and  well  within  the  period  of  some  life  in 
belDg,  and  21  years  thereafter,  or  wltbln  21 
years,  where,  as  In  this  case,  there  Is  no 
precedent  life  estate,  and  that  such  presump- 
tion should  be  so  conclusive  that  the  bare 
possibility  that  It  would  never  be  presented, 
or,  if  presented  and  valid,  would  not  be  ad- 
mitted to  probate  within  21  years,  should 
oot  be  regarded  in  this  state  as  violating  the 
rule  against  perpetultl^. 

[1, 9]  We  are  reluctant,  to  the  point  of 
unwillingness,  to  follow  Johnson  v.  Preston, 
supra,  as  a  precedent,  if  the  effect  of  adopt- 
ing the  construction  there  given,  would  be 
to  defeat  the  will  now  under  consideration 
In  toto;  but,  If  we  concede  that  the  words 
"to  whom,  on  the  admission  of  this  will  to 
probate,  the  title  and  ownership  of  my  said 
property  rights  and  credits  shall  go  in  trust" 
offend  the  rule  against  perpetuities  and  de- 
feat the  trust  estate  attempted  by  said  clause 
to  be  vested  in  the  trustees,  nevertheless, 
we  think  a  valid  power  tn  trust  to  sell,  con- 
vert, and  distribute  was  created,  and  the  wiU 
as  a  whole  may  be  sustained  with  the  of- 
fending phrase,  clause,  or  provision  eliminat- 
ed or  disregarded,  and  that  it  may  be  strick- 
en out  The  general  rule  is  that  where  cer- 
tain items  in  a  will  are  valid  and  others  are 
Invalid,  onless  the  valid  portions  are  so  in- 
separably connected  with  the  other  parts  of 
tbe  wUl  that  if  stricken  therefrom  the  gen- 
eral scheme  of  the  testator  will  be  de- 
feated, the  will  as  a  whole  should  not  be 
considered  void.  Ghllcott  v.  Hart,  supra; 
Tllden  v.  Green,  aapra;  Johnson  v.  Preston, 
supra;  Henderson  v.  Henderson,  113  N.  T.  1, 
20  N.  B.  814. 

In  Tllden  y.  Green,  the  principle  has  been 
thus  expressed:  "Where  several  trusts  are 
created  by  will  which  are  independent  of 
each  other,  and  each  complete  in  itself,  some 
of  which  are  lawful  and  others  unlawful, 
and  which  may  be  separated  from  each  oth- 
er, tbe  illegal  trusts,"  although  void,  "may 
be  cut  oB  and  the  legal  ones  permitted  to 
stand." 

In  Chilcott  y.  Hart,  supra,  23  Colo,  at  page 
50,  45  Pac.  at  page  395,  35  I<.  R.  A.  41,  it  was 
said:  "If,  however,  we  should  agree  with 
appellants  that  each  one  of  these  Items  is  in- 
capable of  enforcement,  and  therefore  void 
for  uncertainty,  we  are  clearly  of  the  opinion 
that  all  of  them  might  be  stricken  from  the 
will  without  impairing  its  integrity  as  a 
whole,  or  without  affecting  the  general 
scheme  of  the  testamentary  disposition,  or  in- 
terfering with  or  defeating  the  evident  gen- 
eral intent  of  the  testator.  2  Schouler,  part 
6,  c.  1." 

Keeping  in  mind  these  general  rules,  an 
examination  of  this  will  discloses  that  the 
primary  object  of  the  testator  was  that  all 
Us  property  of  every  kind  and  character 
should  be  converted  into  cash  immediately 


after  his  death,  or  as  soon  thereafter  as  tbe 
property  could  be  sold  without  undue  sacri- 
fice, and  without  the  delay  or  expense  inci- 
dent to  sales  under  the  usual  processes  re- 
quired by  the  statute  in  intestate  estates, 
and  that  the  proceeds  of  such  sale  should  be 
paid  to  the  several  beneficiaries  named  in 
the  will,  to  each  of  whom,  including  the  con- 
testant, he  made  a  bequest  of  a  fixed  amount, 
by  words  of  present  gift;  with  such  object 
In  view,  he  gave  his  executors  full  power  to 
sell  said  property  to  the  beat  of  their  ability 
and  Judgment,  without  the  interposition  of 
the  court,  and,  as  incidental  and  subordinate 
to  the  power  to  sell,  attempted  to  vest  the 
title  in  such  executors  as  trustees,  provi- 
sion being  made  for  the  residuary  estate  if 
there  should  be  an  excess,  and  for  ratable 
diminution  if  there  should  be  an  insufficiency 
to  meet  the  specific  legacies. 

We  conclude  that  the  intention  of  the  tes- 
tator was  to  vest  in  his  executors  a  power  to 
sell  or  otherwise  convert  the  property  into 
money,  make  payment  of  debts  and  expenses, 
and  distribute  the  balance  among  the  bene- 
ficiaries of  the  will,  and  that  the  provision 
that  the  title  should  vest  in  the  trustees  was 
subordinate  to  the  paramount  purpose.  Hold- 
ing that  view,  we  also  hold  that  the  provision 
attempting  to  expressly  vest  the  title  in  trust 
may  be  considered  void,  stricken  out  or  dis- 
regarded, vritbout  changing  either  the  effect 
of  the  will  or  the  general  testamentary 
scheme,  object,  and  purpose  of  the  testator, 
and  the  power  in  trust  may  be  sustained,  al- 
though the  other  part  should  fall.  "If  the 
trust  itself  failed,  but  a  valid  power  in  trust 
was  created,  it  may  be  executed."  Tllden  v. 
Green,  supra,  23  Colo.  60,  45  Pac.  391, 35  L.  R. 
A.  41.  It  was  not  liecessary  that  the  testator 
should,  by  express  language,  vest  the  title  in 
the  executors  in  order  to  effectuate  the  exe- 
cution of  the  trust  power.  If  the  power  to 
sell  was  effectual,  the  title,  so  far  as  was 
necessary  to  effect  that  purpose,  vested  by 
operation  of  law.  2  Woerner  on  Administra- 
tion, 716,  718,  719;  1  Jarman  on  Wills,  261, 
262;  Ebey  v.  Adams,  136  IlL  80,  25  N.  E. 
1013,  10  L.  R.  A.  162. 

In  the  case  of  Johnson  v.  Preston,  relied 
upon  by  appellant  to  avoid  tliis  will,  the 
court,  after  holding  the  trust  estate  void,  and 
striking  from  the  will  or  disregarding  all 
portions  thereof  containing  the  void  trust 
clause,  nevertheless  gave  the  will  full  effect, 
saying:  "If  the  trust  should  be  upheld  and 
given  effect,  the  ultimate  result  would  not  be 
different  from  what  it  would  be  with  the 
trust  eliminated."  The  same  may  be  said  in 
this  case.  It  cannot  be  said  that  the  inter- 
ests of  the  beneficiaries  are  so  interdependent 
with  or  upon  the  estate  attempted  to  be  given 
to  the  trustees  that  if  their  devise  in  trust 
falls,  it  must  pull  the  estate  of  the  benefi- 
ciaries down  with  it. 

[10]  IV.  Neither  under  the  trust  nor  un- 
der the  power  is  the  vesting  of  title  in,  the 
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beneficiaries  left  to  the  imcontroUed  discre- 
tion of  the  executors.  The  discretion  vested 
In  the  trustees  by  the  Tllden  will,  denounced 
as  void  In  TUden  v.  Green,  supra,  substituted 
for  the  will  of  the  testator  the  will  of  the 
donees  of  the  power.  We  have  shown  that 
no  such  discretion  was  given  by  the  Miller 
wUl. 

Other  assignments  of  error  have  not  been 
overlooked. 

The  Judgment  will  be  affirmed. 

Affirmed. 


SCOTT  v.  WATKINS, 

(Court  of  Appeals  of  Colorado.    Jan.  12,  1914. 
Rehearing  Denied  Feb.  11,  1914.) 

1.  Jttdomert  (S  10*)— AurnoBiTT  of  Coubt— 

PI.ACE. 

A  judgment  rendered  by  the  court  in  a 
county  other  than  that  in  which  the  trial  was 
had  was  void,  even  though  the  record  purported 
to  show  that  it  was  rendered  at  the  time  of  and 
in  the  county  of  the  trial 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  fS  14.  14% ;   Dec  Dig.  i  107] 

2.  Appeal  and  Kbbob  (J  439*)  —  Vacating 
Judgment — Authobitt  of  Coubt. 

Where  a  judgment  was  void  because  hav- 
ing been  rendered  In  a  county  other  than  that 
at  which  the  trial  was  had,  the  court  could,  at 
the  same  term,  vacate  such  void  judgment,  and 
render  a  valid  judgment,  notwithstanding  the 
fact  that  an  appeal  already  had  been  perfected 
from  the  void  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and' 
Error.  Cent.  Dig.  §  2197;   Dec.  Dig.  S  439.*] 

3.  Taxation  (|  805*)— Removing  Cloud— Tax 
Deed— Defenses— Limitations. 

Mills'  Ann.  St.  §  3904,  being  the  short  stat- 
ute of  limitation,  is  not  available  as  a  defense 
in  an  action  to  quiet  title,  wherein  the  com- 
plaint alleges  title  and  possession  in  plaintiff, 
and  an  adverse  claim  by  defendant 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  a  1593-1697;    Dec.  Dig.  i  805.*] 

4.  Appeal  and   Bbbob   (8   1039*)— Review— 
Habmless  Ebbob. 

Where,  in  an  action  to  quiet  title,  defend- 
ant pleaded  the  statute  of  limitations  of  five 
years,  and  also  set  up  paramount  title  under 
a  tax  deed,  though  the  court  erred  in  holding 
the  statute  of  limitations  a  bar  to  the  action,  it 
was  not  prejudicial,  since,  as  plaintiff,  after 
defendant  had  produced  a  tax  deed  good  on  its 
face,  did  not,  in  his  replication,  attack  the  va- 
lidity of  such  deed,  the  tax  deed  extinguished 
plaintiff's  title. 

'  [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4075-^1088;  Dec  Dig.  $ 
1039.*] 

6.  Taxation  (5  809*)  —  Pleadings  —  IsauBS, 

Pboof,  and  Vabiance. 

In  an  action  to  quiet  title,  where  defendant 
set  up  title  under  a  tax  deed  good  on  Us  face, 
plaintiff  could  not  in  the  absence  of  special 
pleading  attacking  the  validity  of  the  deed, 
show  a  defective  affidavit  of  publication  of  no- 
tice of  tax  sale. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  f{  1385,  1600-1604;  Dec  Dig.  { 
809.*] 

Appeal  from  District  Court,  Tuma  County; 
H.  P.  Burke,  Judge. 
Action  by  Lincoln  R.  Scott  against  Emma 


K.  Watklna.     Judgment  for  defendant,  and 
plalntUI  appeals.    Affirmed. 

W.  W.  Anderson,  of  Denver  (R.  H.  Ollmore, 
of  Denver,  of  counsel),  for  appellant.  AUen 
&  Webster,  of  Denver,  for  appellee. 

HURLBUT,  J.  Action  to  qniet  title,  begnn 
February  10,  1906,  by  appeUant  as  plaintiff. 
The  record  shows  that  the  fee-simple  title 
was  in  plaintiir,  unless  extiiigulShed  by  the 
tax  deed  upon  which  defendant's  title  is 
founded.  A  decree  was  entered  in  favor  of 
defendant,  the  validity  of  wbicb  is  involved 
in  this  appeaL 

Only  three  propositions  are  discussed  and 
relied  upon  by  appellant  in  his  brief:  First, 
as  to  the  action  of  the  court  in  rendering 
Judgment  in  cliambers  in  a  county  other  than 
that  In  which  the  case  was  tried;  second,  as 
to  the  court's  power  to  vacate  a  Judgment 
previously  rendered  at  the  same  term,  after 
an  appeal  therefrom  has  been  perfected: 
third,  as  to  error  claimed  to  have  been  com- 
mitted by  the  court  In  denying  plaintiff's 
motion  to  strike  from  defendant's  answer  a 
paragraph  which  pleads  in  effect  the  five- 
year  statute  of  limitations  (section  8904, 
MUls'  Annotated  Statutes). 

[1]  As  to  the  first  question,  the  record  dis- 
closes that  trial  was  had  to  the  court  October 
7, 1908,  in  Tuma  county,  the  court  taking  the 
case  under  advisement;  that  thereafter,  on 
December  7,  1908,  the  Judge,  at  chambers  in 
Sterling,  Logan  county,  determined  the  is- 
sues, made  Us  findings  in  favor  of  defendant, 
and  ordered  Judgment  entered  thereon,  all 
of  which  purports  by  the  record  to  have  been 
done  in  open  court  in  Yuma  county  on  the 
date  last  aforesaid,  when,  as  a  fact,  the 
court  was  not  in  session.  It  also  appears 
from  the  same  record  entry  that  the  court 
was  under  the  impression  that  both  parties 
to  the  action  had  agreed  that  such  findings 
and  order  for  Judgment  should  be  shown  by 
the  record  to  have  been  found  and  entered 
in  open  court  at  Wray  in  the  county  of  Xuma. 
It  further  appears  from  another  entry  of 
the  court,  January  5,  1909,  that  the  court 
had  become  possessed  of  knowledge  that 
plaintiff  intended  to  challenge  the  validity 
of  the  proceedings  of  December  7th,  whereup- 
on the  court  vacated  the  findings  and  order 
of  that  date,  held  the  same  for  naught,  and 
entered  the  findings  and  Judgment  upon 
wtiich  this  appeal  is  based.  In  the  Judgment 
entry  of  December  7th  It  also  appears  that 
plaintiff,  by  his  attorney,  then  and  there  duly 
excepted  to  the  same,  and  prayed  an  appeal 
to  the  Supreme  Court,  which  was  granted, 
and  the  bond  fixed.  The  appeal  was  properly 
perfected. 

Plaintiff  now  contends  that,  imder  authoP 
ity  of  Scott  V.  Stutheit,  21  C!ola  App.  28, 121 
Pac.  151,  the  entry  of  December  7th  is  null 
and  void;  that,  plaintiff  having  perfected  his 
appeal    therefrom,    the    district    court   was 
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tbereby  deprived  of  Jurisdiction  to  farther 
act  in  tbe  case;  and  that  the  vacating  order 
and  Judgment  of  January  6th  are  null  and 
void.  The  case  cited  supports  appellant's 
contention  on  the  point  that  the  Judgment 
of  December  7th  Is  uuU  and  void,  and,  were 
that  the  only  judgment 'before  us,  we  would 
necessarily  have  to  reverse  it  Such  is  not 
the  case,  however.  We  are  considering  only 
the  judgment  of  January  5,  1909. 

[if  Without  passing  upon  the  question  as 
to  Uie  general  power  of  a  court  to  amend, 
vacate,  or  otherwise  change  a  valid  order  or 
judgment  previously  entered  by  it  at  the 
same  term  in  which  such  power  is  exercised, 
from  which  order  or  judgment  an  appeal  had 
been  perfected,  we  think  in  this  case  the 
court  did  not  err  in  entering  the  judgment  of 
January  5th,  as  both  parties  concede  in  their 
briefs  that  the  record  entry  of  December  7th 
is  null  and  void.  It  is  also  a  fair  presump- 
tion that  the  court  must  necessarily  have 
been  of  the  same  mind,  or  It  would  not  have 
attempted  to  disturb  it.  The  entry  was  life- 
less and  harmless.  It  settled  no  issue,  did 
Dot  establish  in  defendant  any  title  to  the 
premises,  nor  did  it  affect  plaintiff's  rights 
in  any  manner.  It  could  not  support  any 
sobsequent  action  of  defendant  based  there- 
on. Had  no  appeal  been  attempted  there- 
from, it  still  remained  of  no  force  or  effect 
for  any  purpose.  Plaintiff  had  a  perfect 
right  to  ignore  it,  and  treat  it  as  if  It  had 
never  been  made.  We  think  the  trial  court 
was  also  warrjanted  In  so  considering  it  and 
vacating  It,  so  far  as  it  had  the  semblance 
of  a  Judgment,  and  was  also  warranted,  at 
any  time  during  the  term,  in  rendering  a 
valid  Judgment  or  decree  founded  upon  the 
merits  as  disclosed  at  the  trial.  Under  these 
drcnmstancea  we  deem  this  question  pressed 
by  appellant  as  highly  technical.  He  has  had 
a  full  hearing  upon  the  merits  of  the  case, 
both  in  the  trial  court  and  on  this  appeaL 
It  mast  be  remembered  that  both  the  entry 
of  December  7tb  and  the  judgment  of  Janu- 
ary 5th  were  based  upon  the  merits,  the 
flndhigs  In  both  cases  being  in  favor  of  de- 
fendant; that  they  were  based  upon  the 
same  trial,  and  were  in  all  respects  identical, 
with  the  exception  that  no  formal  Judgment 
was  entered  oa  the  findings  and  order  of  De- 
cember 7tli. 

[)]  The  next  question  raised  by  appellant 
for  consideration  pertains  to  the  ruling  of 
the  court  in  denying  plaintiff's  motiou  to 
strike  from  defendant's  answer  the  plea  of 
the  short  statute  of  llmltatlons  above  men- 
tioned. This  defense  is  found  In  the  answer, 
bat  is  not  paragraphed  as  a  separate  defense. 
It  is  included  in,  and  joined  with,  that  part 
of  the  answer  which  pleads  as  a  defense 
paramount  title  to  the  land  in  dispute  ema- 
oating  from  a  certain  recorded  tax  deed.  No 
motion  was  made  to  have  the  defenses  sepa- 
rately stated.  Under  this  state  of  the  plead- 
ing the  motion  to  strike  was  made.  The  usu- 
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al  and  better  practice  would  have  been  a  ' 
motion  on  behalf  of  plaintiff  compelling  de- 
fendant to  separately  state  that  part  of  the 
pleading  tinder  discussion,  and  then  attack 
It  by  demurrer.  However,  the  trial  court 
may  have  considered  the  motion  made  as  in 
effect  a  demurrer,  and,  U  so,  it  erred  In 
overruling  the  same.  It  was  error  for  the 
court  to  treat  the  statute  of  limitations 
pleaded  as  a  good  defense  to  the  action.  The 
complaint  simply  states  a  cause  of  action  to 
quiet  title,  nothing  else.  It  alleges  title  and 
possession  in  plaintiff,  that  defendant  claims 
some  interest  adverse  to  him,  which  interest 
is  false  and  inferior  to  the  title  of  plaintiff, 
and  is  a  cloud  upon  the  same,  closing  with  a 
prayer  that  the  title  to  the  land  be  forever 
quieted  in  plaintiff.  It  has  been  repeatedly 
held,  both  by  the  Supreme  Court  and  by 
this  court,  that  this  statute  of  limitations  is 
not  available  as  a  defense  in  an  action  of 
this  kind.  Munson  v.  Marks,  62  Colo.  553, 
124  Paa  187 ;  Camahan  v.  Hugh«s,  63  Colo. 
318,  125  Pac.  116;  Empire  R.  &  C.  Co.  v. 
Mason,  22  Colo.  App.  612,  126  Pac.  1129; 
Beaver  v.  Cook,  23  Colo.  App.  199,  128  Paa 
878;  Poage  v.  Rollins,  136  Pac.  990. 

[4,  6]  As  above  stated,  the  trial  court  fell 
into  error  in  ruling  the  statute  of  limitations 
to  be  an  available  defense  to  the  action ;  but 
we  are  satisfied  that  it  was  error  without 
prejudice.  The  record  conclusively  shows 
that  at  the  trial  defendant  produced  in  evi- 
dence a  tax  deed  good  on  its  face,  which  deed 
she  pleaded  as  her  title.  This  extingtiished 
plaintlfTs  title,  tinless  he  had  proven  vices 
existing  in  the  tax  deed  not  apparent  on 
its  face;  but  this  he  could  not  do  in  this  case, 
unless  he  had  specially  pleaded,  in  his  repll 
cation,  the  particular  matters  which  render- 
ed the  deed  void.  This  he  did  not  do.  The 
court  excluded  certain  rebuttal  evidence  of- 
fered for  the  purpose  of  showing  a  defective 
publisher's  affidavit,  assigning  as  the  reason 
that  the  statute  of  limitations  was  a  bar  to 
the  action.  The  evidence  was  properly  ex- 
cluded, not,  however,  for  the  reasons  given 
by  the  court,  but  upon  objection  duly  made 
that  it  was  not  within  the  issues.  As  we  read 
the  record,  the  obvious  grounds  warranting 
the  judgment  for  defendant  were  that  the 
court  found  the  tax  deed  good  on  its  face, 
and,  there  being  no  allegations  In  plaintiff's 
pleadings  challenging  the  validity  of  the  tax 
deed  for  reasons  other  than  those  appearing 
on  its  face,  such  as  the  failure  of  the  reve- 
nue officers  to  comply  with  the  statute  in 
their  official  acts  culminating  In  the  deed,  evi- 
dence tending  to  show  such  faUtire  on  the 
part  of  the  revenue  officers  was  inadmissible. 
It  is  the  settled  law  in  this  state,  as  declared 
by  our  Supreme  Court,  that,  if  a  tax  deed  is 
good  on  its  face,  objections  aliunde  will  not 
be  heard  or  considered,  nor  evidence  in  sup- 
port thereof  admitted,  unless  the  party  so 
objecting  has  alleged  and  pointed  out  in  his 
pleadings  the  facts  or  proceedings  which  he 
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claims  render  the  deed  toW.  Webber  v.  Wan- 
nemaker,  39  Colo.  425,  89  Pac.  780. 

It  may  be  observed  tbat  no  question  of 
amendment  of  pleadings  is  raised  on  this  ap- 
peal, as  was  done  In  the  Wannemaker  Case. 
In  the  latter  defendant  asked  leave  at  the 
trial  to  amend  his  pleadings,  which  was  re- 
fused. In  the  instant  case  appellant  did  not 
ask  to  amend  bis  replication,  nor  has  he  on 
this  appeal  suggested  in  any  way  tbat  he  was 
deprived  of  an  opportunity  to  ask  for  such 
amendment  by  anything  said  or  done  by  the 
trial  court. 

Appellant  further  contends  that  the  plead- 
ings formed  an  issue  In  the  cause  as  to  wheth- 
er or  not  there  had  been  such  an  advertise- 
ment of  the  tax  sale,  and  publication  of  the 
list,  and  notice  thereof,  as  the  law  required ; 
but  we  do  not  so  find.  In  the  absence  of  such 
Issue,  defendant's  tax  deed  received  in  evi- 
dence at  the  trial,  b^ng  good  on  its  face,  was 
prima  fade  proof  that  the  property  in  ques- 
tion was  advertised  for  sale  in  the  manner 
and  for  the  length  of  time  required  by  law. 
ijection  730,  Revised  Statutes  1908. 

We  have  noticed  all  the  points  mentioned 
and  discussed  by  appellant  in  his  briefs,  and 
discover  no  reason  why  the  judgment  should 
not  be  affirmed. 

Judgment  affirmed. 

MORGAIi,  J.  (specially  concurring).  I  con- 
cur in  the  result  of  the  majority  opinion,  be- 
cause no  Injustice  Is  done  thereby,  as  the 
original  plaintiff  permitted  his  land  to  be 
sold  for  taxes  in  1894,  and  for  12  years  there- 
after took  no  action  to  recover  It,  and  even 
then  sold  the  title  with  the  suit  to  the  sub- 
stituted plaintiff ;  and,  furthermore,  the  only 
defect  In  the  tax  deed  was  a  defective  pub- 
lisher's affidavit  which  might  have  been 
amended.  Section  78,  Mills'  Ann.  Code,  pro- 
vides that  no  Judgment  shall  be  reversed  or 
affected  because  of  a  defect  or  error  in  the 
pleadings  not  affecting  the  substantial  rights 
of  the  parties. 

I  think  the  foregoing  reasons  should  be 
given  for  the  affirmance  Instead  of  those  up- 
on which  the  majority  opinion  Is  based.  That 
opinion  establishes  a  precedent  that  may  be 
used  some  time  to  take  a  man's  land  away 
from  him,  who  has  a  good  title  thereto,  and 
to  give  it  to  another  who  has  no  title,  mere- 
ly upon  a  question  of  pleading.  The  majori- 
ty opinion  closes  a  door  against  judicial  dis- 
cretion that  ought  to  be  left  open.  The  opin- 
ion discloses  that  the  plaintiff  has  title  In 
fee  simple  but  for  defendant's  tax  deed, 
which  is  void  because  of  the  defective  pub- 
lisher's affidavit,  and  gives  the  land  to  the 
defendant;  and  I  think  the  opinion  should 
disclose  that,  not  withstanding  the  apparent 
injustice,  no  substantial  wrong  has  been  done, 
because  the  tax  deed  could  be  made  good  by 
amending  the  publisher's  affidavit  As  the 
opinion  is  written,  it  not  only  holds  that  a 


plaintiff  In  an  action  to  quiet  title  cannot 
prove  any  defect  in  a  defendant's  tax  deed, 
pleaded  in  the  answer,  unless  such  defect  Is 
specially  pleaded  In  the  replication,  but  takes 
the  position  that  no  amendment  will  be'  per- 
mitted, unless  leave  Is  asked  tn  the  lower 
court,  and  error  specifically  assigned  upon 
the  denial  thereof,  even  though,  as  in  this 
case,  the  lower  court  never  excluded  the  proof 
of  such  defect  for  the  reason  that  it  wa^  not 
specially  pleaded,  but  for  another  and  er- 
roneous reason.  The  lower  court  took  under 
advisement  the  objection  to  the  evidence  of 
the  defective  affidavit,  together  with  the  mo- 
tion to  strike  the  plea  of  the  statute  of  lim- 
itations, and  did  not  rule  upon  the  same  un- 
til the  final  judgmmt  was  entered,  and  then 
erroneously  held  that  the  plea  of  the  stat- 
ute was  good,  and  stated  in  the  findings, 
"Defendant's  objection  to  the  evidence  of- 
fered Is  therefore  now  necessarilv  tuatain- 
ed."  This  excluded  any  amendment  because 
it  would  be  of  no  avail,  and  a  request  to 
amend  would  have  been  useless,  and  would 
not  have  called  the  court's  attention  to  any- 
thing that  would  have  enabled  it  to  correct 
its  error.  Objection  was  duly  made  and  ex- 
ception allowed  to  the  findings  of  the  court 
in  excluding  the  evidence,  and  in  holding  the 
plea  of  the  statute  to  be  £ood,  and  error 
was  duly  assigned  thereupon,  and  thus  the 
error  of  the  lower  court  Is  clearly  before  this 
court  for  Its  consideration.  Every  technical 
rule  of  pleading  or  practice  so  established  is 
a  barrier  erected  that  Impedes  the  progress 
and  hinders  the  administration  of  Justice, 
and  ofttimes  taxes  the  ingenuity  of  a  Just 
judge  to  its  limits  to  leave  such  rules  undis- 
turbed, and  at  the  same  time  find  an  open- 
ing through  which  justice  may  enter  and  be 
administered,  and,  the  afilrmance  or  reversal 
of  a  case  based  thereupon  serves  as  an  en- 
couragement thereof. 


t)ENVBR  PRESSED  BRICK  CO.  ▼.  LE 
PBVRB. 

(Court  of  Appeals  of  Colorado.    Dec.  8,  1913. 
Rehearing  Denied  Feb.  11,  1914.) 

1.  Spicino  Pbbfobkanok  ({  32*)— Eitvobcka- 

BXLITY'. 

An  offer  to  give  a  brick  company  the  dirt 
on  certain  land,  coupled  with  an  acceptance  by 
the  brick  company  which  was  to  remove  the 
sou,  does  not  constitute  an  enforceable  contract, 
for,  as  the  company  conld  not  enforce  the  gift, 
the  donor  cannot  require  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  S§  89-99;  Dec.  Dig.  | 
32.*] 

2.  Specific  Pebfobmanck  ({  32*)— Enfobce- 

ABILITT. 

Where  the  owner  of  land  offered  to  give  a 
brick  company  part  of  the  soil  if  the  company 
would  remove  it,  that  the  company  removed 
part  of  the  soil  and  moved  the  top  of  the  soil 
at  tb;  request  of  the  owner  will  not  create  an 
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enforceable  contract ;  sucb  removal  not  amotint- 
IDE  to  a  consideration. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
fcrmance.  Cent  Dig.   §§  89-99;    Dec  Dig.   { 

a  Dauaoes  (i  159*)— Actions  fob  Bbeach— 

Dauaobs  Recoverabu. 

In  an  action  for  breach  of  a  contract  to 
accept  a  gift  of  soil,  the  defendant  brick  com- 
pas}-  cannot  be  amerced  in  damages  for  the  neg- 
ligent removal  of  part  of  the  soil,  where  the 
only  claim  made  by  plaintiff  waa  for  the  fail- 
ure to  remove  the  sou. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §|  429-438,  440^44,  447,  44fr-453 ; 
Dec.  Dig.  I  159.  •] 

Cunningham,  P.  J.,  dissenting. 

Appeal  from  District  Court,  City  and  Gonn- 
ty  of  Denver ;    Greeley  W.  Whitford,  Judge. 

Action  by  Eva  J.  Le  Fevre  against  the 
Denver  Piesaed  Brick  Company,  a  corpora- 
Uoo.  From  a  Judgment  for  plalntUf,  defend- 
ant appeals.     Beversed,  wltb  directions  to 

McKnlght  &  Henry  and  M.  H.  Farrlngton, 
.  all  of  Denver,  for  appellant    Frank  T.  John- 
son and  Edward  Ring,  both  of  Denver  (Owen 
B.  Le  Fevre,  of  Denver,  of  counsel),  for  ap- 
pellee. 

MORGAN,  J.  On  petition  for  rehearing, 
the  original  opinion  Is  modified,  and  rehear- 
ing denied. 

The  appeUee  had  Judgment  for  $824.10  In 
the  Denver  district  court  on  her  complaint, 
fUed  October  20,  1910,  for  damages  for 
breach  of  a  contract.  Appellant  assigns  er- 
ror that  no  contract  was  made  or  proved, 
and  that  there  was  no  consideration.  - 

The  complaint  states  that  a  contract  was 
entered  Into  for  a  good  and  suUlclent  con- 
sideration between  the  plalntUF  and  the  de- 
fendant, whereby  the  latter  agreed  to  remove 
the  top  soil,  from  certain  lots  belonging  to 
the  plaintiff,  to  the  depth  of  about  5%  feet; 
that  defendant  removed  part  of  It  and  refus- 
ed to  remove  the  balance.  Damage  Is  claim- 
ed for  the  breach. 

The  evidence  of  the  plalntlfC  does  not  sup- 
port the  allegations  of  her  complaint  Her 
bnsband  testified  that  he  called  up  the  de- 
fendant brick  company  by  telephone,  and 
talked  with  the  supei'Intendent,  and,  after 
telling  him  what  he  wanted  done,  made  an 
appointment  to  meet  him  at  the  company's 
yards,  the  superintendent  saying  that  In  the 
meantime  he  would  look  at  the  lota  from 
which  the  plaintiff  wanted  the  soli  removed ; 
tbat  they  met,  pursuant  to  the  appointment, 
and  walked  over  to  the  lots,  at  which  place 
they  discussed  the  manner  In  which  the  soil 
should  be  removed,  and  where  the  work 
sboold  begin;  that  be  told  the  superintend- 
ent what  he  wanted  done,  and  explained  how 
l>e  wanted  to  build  on  the  lots,  by  removing 
aU  the  dirt  and  facing  his  buildings  toward 
fbe  north,  and  thus  gain  greater  frontage; 
^t  be  thought  the  defendant's  teams  were 

'Forothtt 


at  work  at  that  time,  removing  the  soil ;  that 
the  superintendent  said  at  that  time  that  he 
would  remove  It,  and  afterwards  did  remove 
a  portion  but  not  all  of  It;  that  he  asked 
the  superintendent  some  time  thereafter,  and 
after  work  had  been  suspended,  when  he  In- 
tended to  finish  It,  and  that  the  superin- 
tendent replied  that  he  would  do  so  as  soon 
as  the  spring  season  opened.  He  further  tes- 
tified that  he  went  to  Euroi>e  soon  after  that 
and,  while  in  Paris,  received  a  letter  from 
the  brick  company,  stating  that  It  found  the 
dirt  did  not  make  good  brick  and  that  it 
would  not  remove  the  balance  of  It  Stripped 
of  all  Immaterial  matter,  the  foregoing  Is  all 
of  the  plaintiff's  evidence  except  some  testi- 
mony as  to  what  It  would  cost  to  remove  the 
balance  of  the  dirt 

The  defendant  by  its  answer  denied  the 
contract  alleged,  and  the  consideration,  and 
stated  that  the  plalntUf  offered  to  give  the 
soli  to  it,  and  that  to  said  offer  It  answered 
that  It  would  take  It  and  not  charge  tbe 
plaintiff  anything  for  removing  It,  If  It  could 
be  proved  suitable  for  the  manufacture  of 
faced  brick ;  that  It  did  not  prove  suitable ; 
and  denied  the  damage  alleged. 

[f]  The, defendant  offered  no  testimony  as 
to  the  alleged  contract  nor  to  prove  that  the 
acceptance  was  conditional,  but  only  that  It 
tested  the  soil  and  found  the  brick  made  from 
it  were  full  of  white  specks,  not  first  class, 
and  were  salable  for  a  less  price  on  tfae 
open  market  than  its  own  brick;  and,  as 
plaintiff  denied  In  her  replication  that  the  ac- 
ceptance was  conditional,  that  matter  will 
not  be  considered. 

From  all  the  evidence  and  the  admissions 
in  the  answer,  it  Is  Impossible  to  infer  any- 
thing more  than  this:  That  there  was  an  of- 
fer of  the  plaintiff  to  give  the  soil  to  the  de- 
fendant and  an  acceptance  thereof ,  coupled 
with  a  statement  by  the  defendant  that  it 
would  remove  it,  and  the  removal  of  a  por- 
tion of  it  This  does  not  constitute  a  con- 
tract enforceable  at  law  or  In  equity,  or  up- 
on which  an  action  for  damages  for  a  breach 
thereof  will  lie.  There  is  a  motive  on  plain- 
tiff's part  to  have  the  soil  removed  without 
cost,  and  a  willingness  on  defendant's  part 
to  take  the  dirt  off  without  charge,  but  an 
utter  lack  of  an  intention  to  make  a  binding 
legal  contract.  In  the  absence  of  any  proof 
of  an  understanding  that  the  value  of  the 
soil,  or  the  soil  itself,  was  offered,  considered, 
and  accepted,  as  a  consideration  for  defend- 
ant's promise  to  remove  It,  the  offer  and  ac- 
ceptance were  gratuitous.  Bouvler's  Law 
Dictionary,  p.  425.  The  evidence  does  not 
even  disclose  that  the  plaintiff  offered  to  give 
the  soil  to  the  defendant.  If  It  would  remove 
it  (that  is,  as  a  consideration  for  so  doing), 
nor  that  defendant  promised  to  remove  the 
soil  and  accept  the  same  as  payment  for  so 
doing ;  and  what  the  effect  of  such  testimony 
might  have  been  It  is  not  necessary  to  de- 
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termlne.  It  follows  that  no  genuine  legal 
mutuality  of  obligation  or  engagement  was 
proved  to  support  the  allegations  of  the  com- 
plaint; and  there  was  no  consideration,  in 
law,  for  the  promise  upon  which  the  breach 
Is  predicated. 

The  evidence  of  the  alleged  contract  may  be 
stated  as  In  Anson  on  the  Law  of  Contracts 
(Uth  Eng.  Ed.)  p.  112 :  "A.  ofters  to  do  X.  a 
service  without  reward ;  the  offer  Is  accept- 
ed; no  action  would  lie  If  the  service  were 
not  performed,  because  there  was  no  consid- 
eration for  the  promise  of  A." 

Parsons,  also,  says,  in  volume  1,  p.  486  (9th 
Ed.):  "If  one  promises  to  teach  a  certain 
trade,  this  is  a  consideration  for  a  promise 
to  remain  with  the  party  a  certain  length  of 
time  to  learn,  and  serve  him  during  that 
time;  but,  without  such  promise  to  teach, 
the  promise  to  remain  and  serve,  though  It  be 
made  in  expectation  of  instruction,  is  void. 
The  reason  of  this  is  that  a  promise  is  not 
a  .good  consideration  for  a  promise  unless 
there  is  an  absolute  mutuality  of  engagement, 
so  that  each  party  has  the  right  at  once  to 
hold  the  other  to  a  positive  agreement" 

This  disposes,  also,  of  appellee's  conten- 
tion of  a  promise  for  a  promise,  as  the  con- 
sideration. 

"A  promise  to  make  a  gift  lacks  considera- 
tion and  is  unenforceable."  9  Cyc.  318.  As 
defendant  could  not  enforce  the  gift  of  the 
soU  from  the  plaintiff,  she  could  not  enforce 
defendant's  promise  to  remove  it 

In  Smith  and  Smith's  Ca^  (K.  B.)  8  Leon- 
ard, 88  (decided  in  1583),  Keener's  Cases  on 
Contracts,  vol.  1,  pp.  338,  339,  Lambert 
Smith,  executor  of  Thomas  Smith,  deceased, 
sued  John  Smith  on  a  promise  John  made  to 
Thomas  to  "procure  the  assurance  of  certain 
customary  lands"  to  one  of  testator's  chil- 
dren "in  consideration  that  the  testator 
would  commit  the  education  of  his  children 
and  the  disposition  of  his  goods  after  his 
death  during  the  minority  of  his  children, 
for  the  education  of  his  children  to  him" 
(John),  and  Wray,  C  J.,  said:  "Here  is  not 
any  benefit  to  the  defendant  that  should  be  a 
consideration  in  law  to  Induce  him  to  make 
this  promise,  for  the  consideration  is  no  other 
but  to  have  the  disposition  of  the  goods  of 
the  testator  pro  educaUone  llberorum." 

The  theory  of  the  appellee  that  the  damage 
arising  from  the  breach  is  a  sufficient  consid- 
eration for  the  contract  is  wholly  untenable. 
If  such  loss  or  damage  was  sufficient  to  con- 
stitute a  consideration,  then  a  mere  naked 
promise  on  the  part  of  A.  to  pay  B.  a  sum  of 
money  and  an  acceptance  of  such  a  promise 
on  the  part  of  B.  and  a  subsequent  failure 
and  refusal  of  A.  to  comply  with  the  promise 
would  be  a  valid  contract  enforceable  at  law, 
because  B.  was  damaged  and  suffered  a  loss 
by  A.'s  failure  to  pay  the  sum  of  money  prom- 
ised. A  promise,  even  of  a  thing  of  value, 
which  can  be  enforced,  must  be  made  In  con- 
sideration of   a  like  promise.     Gutheil   t. 


Schmidt,  8  Colo.  App.  71,  i4  Paa  853;  Stflesi 
V.  McCleUan,  6  Colo.  89. 

[2]  Neither  can  any  of  the  following  be 
accepted  as  a  consideration,  aa  contended  by 
appellee : 

The  failure  of  defendant  to  keep  its  prom- 
ise and  to  remove  all  of  the  soil  was  not  a 
loss  or  detriment  to  the  promisee,  that  en- 
tered into  the  contract,  as  a  consideration, 
but  only  arose  from  the  failure  to  perfonn. 
Of  course  a  nominal  loss  at  least  Is  presumed 
to  arise  upon  the  breach  of  any  contract, 
but  this  does  not  arise  until  the  breach  oc- 
curs, and  the  breach  cannot  occur  until  after 
the  contract  is  made;  hence  it  cannot  be 
looked  upon  as  a  reason  or  consideration  for 
the  contract 

"It  makes  no  difference  that  one  to  whom 
a  naked  promise  was  made  has  suffered 
through  relying  or  acting  upon  it  The  detri- 
ment to  the  promisee  which  suffices  as  a  con- 
sideration for  a  contract  must  be  a  detriment 
to  one  entering  into  the  contract,  not  from  tbe 
breach  of  it"  9  Cyc.  316;  Ridgway  v.  Grace 
et  al.,  2  Misc.  Rep.  293,  21  N.  Y.  Supp.  934. 

In  Casserleigh  v.  Wood,  119  Fed.  308,  311, 
66  C.  C.  A.  212,  216,  the  court  said:  "Whether 
a  contract  rests  upon  a  valuable  considera- 
tion or  otherwise  must  be  determined  by  con- 
ditions that  exist  when  it  is  made." 

Defendant's  refusal  to  remove  the  adl 
must  not  be  confounded  with  the  agreement 
Itself:  "An  expectation  of  results  often  leads 
to  the  formation  of  a  contract,  but  neither 
the  expectation  nor  the  result  is  the  cause  or 
meritorious  occasion  requiring  a  mutual  rec- 
ompense in  fact  or  In  law.'  •  •  •  Noth- 
ing is  a  consideration  that  Is  not  regarded  aj 
such  by  both  parties."  Philpot  v.  Oruniiiger, 
14  WalL  675,  20  L.  Ed.  743 ;  1  Keener's  Caaes 
on  Contracts,  319,  323. 

It  Is  true  that,  however  infinitesimal  a 
thing  may  be,  or  may  afterwards  prove  to  be, 
that  Is  offered  and  accepted  as  a  considera- 
tion for  a  contract,  it  may  be  sufficient.  If  it 
be  offered  and  accepted  as  a  consideratloii, 
and  not  as  a  gift,  or  under  a  state  of  facts 
that  discloses  a  gratuitous  undertaking. 

It  cannot  be  said  that  the  removal  by  the 
plaintiff  of  the  rich,  loose  soil,  from  the  top 
of  that  defendant  was  to  take,  was  a  consid- 
eration for  the  contract,  because  this  wai 
done  at  plaintiff's  instance,  for  the  reason 
that  she  wanted  to  use  It,  and  not  at  defend- 
ant's request,  was  not  spoken  of  at  the  time 
of  the  original  arrangement,  and  would  not 
convert  a  gratuitous  undertaking  into  a  legal 
contract  Nor  can  it  be  maintained  that 
plalntitTs  permission  for  defendant  to  hare 
the  right  to  enter  upon  the  premises  and  re- 
move the  soil,  and  the  surrender  of  posses- 
sion for  such  a  purpose,  was  a  consideration, 
because  this  was  merely  incidental  to,  and  in 
harmony  with,  the  gratuitous  arrangement, 
and  would  not  be  a  real  consideration  if  the 
contract  bad  been  other  than  gratuitoos,  as 
this  would  not  be  a  thing^ntracted  for  nor 
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In  the  minds  Of  tbe  parties  as  a  consideration 
when  the  arrangement  was  made.  Sterne  v. 
Bank  of  Vlncennes  et  al.,  79  Ind.  549. 

[3]  Neither  could  plalntlfC  claim  damage 
for  the  manner  In  which  defendant  lemoTed 
part  of  the  soU,  nor  for  the  condition  in 
which  the  lots  were  left,  because  her  husband 
testified  that  he  acted  as  her  sole  agent  In 
the  entire  transaction,  and  that  no  claim  was 
made  for  anything  except  the  faUnre  to  re- 
move the  balance  of  the  soil.  It  Is  tme  that. 
If  defendant  so  negligently  performed  Its  gra- 
tuitous undertaking  as  to  cause  damage  to 
the  plaintiff,  she  might  recover,  but  her  hus- 
band's testimony  wholly  eliminated  this  prop- 
osition. "A  gratuitous  promise  or  undertak- 
ing may  Indeed  form  the  subject  of  a  moral 
obligation,  and  may  be  binding  In  honor,  but 
It  does  not  create  a  legal  responsibility." 

The  motion  for  a  nonsuit  or  for  a  direct^ 
verdict,  Interposed  by  the  defendant,  should 
have  been  sustained;  and  therefore  the  judg- 
ment la  reversed,^  with  directions  to  dismiss 
Uiesnlt 

CnTNNINQHAM,  P.  J.,  dissents.     ' 


COLORADO  &  8.  RT.  CO.  t.  JENKINS. 

(Oonrt  of  Appeals  of  Colorado.    Jan.  12,  1914. 
Rehearing  Denied  Feb.  11,  1914.) 

1.  Dauaoeb  (§  132*)— Pebsoral  INjdbie»— 
ExcKssiTE  Damages. 

Plaintiff,  when  injured,  was  about  46  years 
of  age,  actively  engaged  in  buainesa,  and  was 
manager  of  a  hardware  company  wMcb  paid 
him  a  salary  of  $126  a  month.  He  paid  one 
physician  ^00  for  services  made  necessary  by 
his  injuries,  and  had  not  been  able  to  do  any- 
tliing  since  he  was  injured.  The  medical  evi- 
dence was  that  his  injuries  were  more  or  less 
■erions;  one  physician  having  testified  that  the 
movement  of  plaintiff's  shoulder  was  much  lim- 
ited by  the  Injury,  and  was  painf  al  when  press- 
ed, and  that  there  was  a  fricUon  in  the  joint 
which  would  be  permanent,  plaintiff's  muscles 
having  been  torn  from  the  bone.  ff«2d,  that  it 
conld  not  be  said  that  a  verdict  for  plaintiff  for 
$4,000  was  excessive. 

[Ed.  Note. — For  other  cases,   see   Damages, 
Cent  Dig.  f{  372-385,  396;   Dec  Dig.  i  132.*] 

2.  New  Tbiai  ({  182*)— Cowditions  on  Rb- 
rusiNQ — Reduction. 

If  the  court  did  not  find  that  the  jury,  In 
rendering  a  verdict  for  $5,100  in  a  personal  in- 
jury action,  was  actuated  by  passion  or  prej- 
adice,  bnt  merely  found  that  the  verdict  was 
excessive,  it  was  not  error  to  require  plaintiff 
to  enter  a  remittitur  for  $1,100  or  submit  to  a 
new  triaL 

fEd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  324-329;    Dec.  Dig.  {  162.»] 

3.  New  Tbiai.  ({  76*)— Gbounds— Excessive 
Vebdict. 

A  verdict  In  a  personal  injury  action  may 
not  be  set  aside  merely  because  it  is  excessive, 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  153-156;   Dec.  Dig.  f  76. •] 

1  Appeal,  and  Ebbob  ((  301*)— Objection— 
Pbeskntation  Below  — Motion  fob  New 
Tbial— Neoissitt. 

In  order  to  raise  the  question  on  appeal, 

defendant's  counsel  in   a   personal  injury  ac- 


tion should  have  dearly  objected  in  due  time 
that  the  verdict  was  the  result  of  passion  and 
prejudice  and  submitted  to  the  trial  judge,  be- 
fore the  entry  of  judgment,  the  authorities  up- 
on which  the  contention  was  based. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  %\  1743,  1753-1755;  Dec  Dig. 
S  301.*1 
6.  Appeal  and  Ebbob  ({  740*)— Assionkents 

op  Ebbob. 

Each  assignment  of  error  must  be  a  sep- 
arate assignment  of  error,  and  an  assignment 
that  "the  judgment  and  verdict  are  against  the 
law,  the  evidence  is  insufficient  to  support  the 
verdict,  the  judgment  is  contrary  to  the  law 
and  evidence, '  is  Improper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  \  3028;  Dec  Dig.  |  740.*] 

6.  Appeal  and  EIbbob  (i  221*)— Pbesenta- 
iioN  Below. 

Where  defendant  did  not,  at  the  time  judg- 
ment was  rendered,  raise  the  objection  that  the 
verdict  was  the  result  of  passion  and  prejudice, 
and  did  not  raise  the  question  in  its  motion 
for  new  trial,  or  by  assignments  of  error  in 
the  Supreme  Court,  or  refer  to  the  question  in 
its  opening  brief  in  the  Supreme  Court,  it 
cannot  assert  that  objection  as  a  ground  for 
rev(:r8aL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1368-1366,  1869,  1361- 
1363,  1366-1367;    Dec.  Dig.  {  221.*] 

7.  Cabbiebs  (S  314*) — Pasi^enoebs— Alleqa- 

TI0N8   OF  GoifPLAINT— NeOLIOENCK. 

AllegationB  of  the  complaint,  in  a  passen- 
ger's action  for  personal  injuries,  that  defend- 
ant so  negligently  and  unskUlfnlly  managed  the 
train,  and  so  negligently  and  carelessly  permit- 
ted its  roadbed  and  track  to  be  out  of  repair 
and  defective  that  by  reason  of  all  said  acts  of 
negligence,  and  by  reason  of  the  defective  con- 
dition of  the  track,  plaintiff's  car  was  overturn- 
ed, sufficiently  alleged  negligence  both  general- 
ly and  specifically,  so  that  proof  of  general 
negligence  was  sufficient  to  make  the  res  ipsa 
loquitur  doctrine  applicable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1260,  1270,  1273,  1274,  1276- 
1280;    Dec  Dig.  {  814.*] 

8.  Pleading  (|  368*)— Allegations  of  Com- 
plaint —  Genebal  and   Specific  Nequ- 

QENCE. 

It  is  not  necessary  that  general  negligence 
and  specific  acts  of  negligence  be  pleaded  is 
separate  counts,  in  absence  of  a  motion  requir- 
ing them  to  be,  separated. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  if  1178,  1194-1198;  Dec  Dig.  { 
368.*] 

9.  Damages  ({  159*)— Evidence. 

Where  the  complaint,  in  a  railroad  passen- 
ger's action  for  personal  injuries,  alleijed  that 
plaintiff,  when  injured,  was  engaged  m  mer- 
chandising, ranchmg,  etc.,  plaintiff  could  tes- 
tify that,  when  injured,  he  was  receiving  a  cer- 
tam  monthly  salary  as  manager  of  a  hard- 
ware company,  in  which  he  was  a  stockholder, 
and  had  received  such  salary  for  18  or  19 
years;  such  evidence  as  to  his  earnings  in  the 
past  tending  to  show  his  general  earning  ca- 
pacity. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Ceat  Dig.  {§  429-438,  440-444,  447,  449-453; 
Dec.  Dig,  S  1.59.*] 

Appeal  from  District  Court,  OUpin  Coun- 
ty;   Charles  McCall,  Judge. 

Action  by  John  C.  Jenkins  against  the  Colo- 
rado &  Southern  Railway  Company.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 
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B.  B.  Whltted,  H.  A.  Hicks,  and  Robert 
H.  Wlddlcombe,  all  of  Denver,  for  appellant 
James  M.  Seright,  of  Central  City,  and  J. 
McD.  Livesay,  of  Denver,  for  appellee. 

CUNNINGHAM,  P.  J.  Appellee,  Jenkins, 
brought  his  action  in  the  district  conrt  for 
damages  growing  out  of  injuries  sustained  by 
blm  while  a  passenger  on  defendant's  road. 
Said  injuries  were  the  result  of  the  over- 
turning of  one  of  defendant's  passenger 
coaches  in  which  plaintiff  was  riding.  The 
jury  returned  a  verdict  in  the  sum  of  $5,100 
In  favor  of  appellee.  Appellant,  in  due  time, 
filed  its  motion  for  a  new  trial,  and,  after 
the  same  had  been  argued,  the  trial  court 
entered  an  alternative  order  requiring  appel- 
lee to  remit  $1,100  of  the  verdict  within 
40  days,  or  submit  to  the  granting  of  ap- 
pellant's motion  for  a  new  trial.  Within  the 
time  appellee  elected  to  remit  the  $1,100, 
and  judgment  was  accordingly  entered  in 
his  favor  for  $4,000. 

1.  Counsel  for  appellant  in  tbelr  brief&  and 
on  oral  argument  strenuously  insist  that  ap- 
pellee's injuries  were  trivial,  and  in  their 
reply  brief,  as  well  as  on  oral  argument.  It 
is  nrged  that  the  judgment  is  excessive. 
Jenkins,  at  the  time  of  his  injury,  was  about 
46  years  of  age,  actively  engaged  in  various 
lines  of  business,  among  which  was  that  of 
manager  of  a  hardware  company,  which  paid 
him  for  such  services  $125  i>er  month.  The 
evidence  discloses  that  he  i>ald  one  doctor 
$100  for  his  services,  made  necessary  by  the 
railroad  accident  out  of  which  this  case 
arises.  Appellee  testified,  among  other  things, 
that  he  had  not  been  able  to  do  anything 
in  and  about  the  management  of  the  hard- 
ware store  since  his  injury,  and  that  "I 
have  not  been  worth  anything  since;  I  have 
not  earned  my  grub  since,"  while  the  testi- 
mony of  two  physicians  called  on  behalf  of 
appellee  tends  to  show  that  his  injuries  were 
serious  and  of  a  more  or  less  permanent 
character.  One  physician  testified  that  short- 
ly before  the  trial  he  had  examined  appellee 
and  found  that  the  movement  of  bis  arm  or 
shoulder  was  very  much  limited,  and  that, 
when  pressed,  a  good  deal  of  pain  resulted 
therefrom;  that  a  distinct  crepitus  or  fric- 
tion in  the  joint  was  discemable,  and  gave 
it  as  his  opinion  that  this  condition  of  ap- 
pellee's shoulder  was  chronic,  and  that  there 
was  no  likelihood  of  there  being  any  change. 
This  witness  gave  It  as  his  opinion  that  cer- 
tain of  appellee's  muscles  had  been,  by  the 
accident,  torn  from  the  bone.  At  tlie  time 
of  the  trial,  plaintiff  submitted  to  an  exami- 
nation by  the  jury  and  by  doctors  appointed 
by  the  court.  The  defendant  offered  no  evi- 
dence whatever  on  the  trial. 

[1]  Under  this  state  of  the  record,  we  can- 
not say  that  the  judgment  appealed  from 
was  excessive. 

12]  2.  It  is  vigorously  urged  on  behalf  of 
appellant  that  the  trial  court  committed  re- 


versible error  in  requiring  the  plaintUf 
to  enter  a  remittitur  for  $1,100  or  submit  to 
the  granting  of  a  motion  for  a  new  trlaL 
This  contention  is  based  largely  upon  the 
decision  of  our  Supreme  Court  in  Tunnel  M. 
Co.  V.  Cooper,  50  Colo.  390,  115  Pac.  901,  39 
L.  B.  A.  (N.  S.)  1064,  Ann.  Cas.  1912C,  604, 
and  the  earlier  case  of  Davis  Iron  Wks.  Co. 
V.  White,  31  Colo.  82,  71  Paa  884.  In  the 
Davis  Case,  the  plaintiff  had  judgment  for 
$30,000,  and  the  trial  court  required  him 
to  remit  $15,000,  or  one-half,  while  In  the 
Tunnel  Mining  Company  Case  the  plaintiff 
had  judgment  for  $38,750,  and  was  required 
to  remit  $28,750,  more  than  two-thirds  of  the 
verdict  We  shall  not  prolong  this  opinion 
by  quoting  at  any  length  from  either  the 
Davis  Iron  Works  or  the  Tunnel  Mining  Com- 
pany Cases;  both  are  accessible  to  the  pro- 
fession. It  must  be  apparent  to  every  one 
that  the  size  of  the  verdicts  rendered  in 
those  cases,  the  amount  which  the  trial 
courts  required  the  plaintiff  in  each  case  to 
remit,  and  the  specific  findings  on  the  part 
of  the  Supreme  Court  that  there  was  passion 
and  prejudice  clearly  manifest  in  each  of 
said  cases,  are  sufllclent  in  themselves  to 
distinguish  those  cases  from  the  case  at  bar. 
In  the  Davis  Iron  Works  Case,  supra,  Mr. 
Justice  Campbell  <31  Colo.  83,  71  Paa  385) 
says:  "It  conclusively  appears  from  the  rec- 
ord that  the  district  court,  in  passing  upon 
the  motion  for  a  new  trial,  held  that  the  ver- 
dict .  was  excessive,  and  that  It  was  given 
under  the  influence  of  prejudice  or  passion 
of  the  jury,  in  which  we  concur."  While  In 
Tunnel  M.  Co.,  supra,  Mr.  Justice  Bailey  (50 
Colo.  401,  116  Pac.  905,  39  L.  R.  A.  [N.  S.] 
1064,  Ann.  Cas.  1912C,  604)  says:  "Upon  a 
full  consideration  of  the  entire  record,  with 
all  inferences  legitimately  to  be  drawn  there- 
from, we  reach  the  irresistible  conclusion 
that  when  viewed  in  the  light  of  the  facts 
and  circumstances  disclosed  by  the  evidence, 
a  verdict  of  such  unusual  proportions  must 
have  been  the  result  of  the  passion  or  prej- 
udice, or  of  a  total  misconception  by  the 
jury  of  its  duties  and  obligations  under  the 
law."  And  again  (50  Colo,  on  page  396,  115 
Pac.  903,  39  L.  B.  A.  [N.  S.]  1064,  Ann.  (3as. 
1912C,  504):  "It  was  found  that  the  verdict 
was  excessive,  and  a  remittitur  of  nearly 
three-fourths  of  it  was  required.  Such  find- 
ing, although  the  judge  may"  not  have  been 
able  to  say  "that  the  verdict  was  rendered 
as  a  result  of  such  passion  or  prejudice,  was, 
as  a  matter  of  law,  a  finding  to  that  effect 
and  the  verdict  must  be  so  treated." 

In  the  instant  case  there  was  no  finding 
on  the  part  of  the  trial  court  that  the  ver- 
dict was  ^e  result  of  passion  or  prejudice, 
and  it  may  well  be  that  the  trial  court  In 
ordering  a  remittitur  of  $1,100  from  a  ver- 
dict of  $5,100,  was  moved  solely  by  a  belief 
that  the  verdict  was  simply  excessive. 

[31  The  authorities  are  believed  to  be  prac- 
tically unanimous  that  a  verdict  may  not  be 
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set  aside  simply  because  tlie  same  I9  exces- 
sive, especially  In  states  bavlng  Code  provi- 
sions similar  to  our  own. 

In  Tnnn^  Mining  Co.  v.  Cooper,  supra 
(50  Colo.  393,  115  Pac.  902,  89  I*  R.  A.  [N. 
S.]  1064,  Ann.  Cas.  1912C,  504),  It  is  said:  "It 
is  apparent  tliat  tri&l  courts  bere,  under  this 
provision  [referring  to  tlie  fifth  ground  for 
new  trial  of  the  Colorado  Code],  no  longer 
have  power  to  set  aside  verdicts  because 
tiimply  excessive,  but  can  only  do  so  when 
it  is  also  found  that  the  excess  of  award  Is 
due  to  passion  or  prejudice."  To  the  same 
effect  are  Denver  Co.  v.  Lawrence,  31  Colo. 
301,  73  Paa  39;  Duncan  v.  Wtaedbee,  4  Colo. 
143;  18  Ena  PL  &  Pr.  125. 

In  Davis  Iron  Works  v.  White,  supra,  Mr. 
Justice  Campbell  (31  Colo,  at  page  84,  71 
Pac.  at  page  385),  in  referring  to  the  case  of 
Sills  ▼.  Hawes,  14  Colo.  App.  163,  59  Paa 
422,  makes  this  significant  remark:  "Besides, 
there  was  no  finding,  either  by  the  trial 
court  or  the  Court  of  Appeals,  that  the  large- 
ness of  the  amount  of  the  verdict  was  the 
result  of  any  Improper  conduct  by  the  Jury." 

Our  Supreme  Court  has  said  in  Rio  Grande 
V.  Heckman,  46  Colo.  472,  473,  101  Pac.  977: 
"Another  cause  for  a  new  trial  assigned  by  de- 
fendant is  that  excessive  damages  appear  to 
bave  been  given  under  the  Influence  of  pas- 
sion and  prejudice.  This  cause  is  one  of 
those  set  forth  in  section  217  of  our  Code  of 
Civil  Procedure  (section  238,  R.  S.).  To  war- 
rant a  new  trial  on  this  ground,  It  is  plain 
that  damages  must  not  only  be  excessive, 
but  it  must  appear  that  they  were  given  un- 
der the  Influence  of  passion  and  prejudice." 

It  was  expressly  ruled  in  Sills  v.  Hawes, 
supra,  that  the  contention  that  a  trial  court 
bad  no  alternative  except  to  award  a  new 
trial,  if  It  believes  the  damages  given  by  the 
verdict  of  the  Jury  to  have  been  excessive, 
wa$  unsound  and  against  the  "universal  prac- 
tice in  this  Jurisdiction";  and,  while  the 
opinion  in  that  case  may  be  said  to  have 
been  modifled.  In  some  particulars,  by  the 
opinion  in  the  Davis  Iron  Works  Case,  the 
expression  which  we  have  Just  quoted  from 
tbe  SiUs  Case  was  not  modifled.  As  we  have 
already  stated,  there  was  no  finding  of  the 
trial  court  in  the  case  at  bar  that  the  Jury 
was  actuated  by  motives  of  passion  and  prej- 
udice, and  we  think  the  record  strongly  in- 
dicates that  such  was  not  tbe  case,  for  nei- 
tber  in  Its  motion  for  a  new  trial,  nor  in  its 
assignment  of  errors,  or  yet  in  its  opening 
brief,  does  appellant  make  any  suggestion, 
certainly  no  suggestion  of  a  direct  or  express 
character,  ttuit  the  verdict  of  the  Jury  was 
so  vitiated.  We  may  safely  assume  that.  If 
there  was  anything  In  the  conduct  of  tho 
Jury  that  tried  this  cause  which,  at  the  time 
of  the  trial,  indicated  passion  and  prejudice. 
It  would  not  have  escaped  the  vigilant  eye  of 
sppellant's  counseL  Not  until  the  incoming 
of  appellant's  reply  brief  does  It  appear  that 
this  contention  was  raised.  At  the  time  the 
trtal  court  made  the  alternative  order  re- 


aniring  appellee  to  enter  the  remittitur  01 
submit  to  a  new  trial,  appellant  appears  to 
liave  entered  nc  -bjection,  and  later,  when 
appeUee  elected  to  remit,  and  Judgment  was 
rendered,  it  contented  itself  with  the  fol- 
lowing exception:  "The  defendant  excepts  to 
the  order  denying  motion  for  new  trial;  it 
also  excepts  to  the  Judgment  and  tbe  entry 
thereof." 

[4]  It  was  the  duty  of  counsel  for  appellant 
to  advise  the  trial  Judge  In  apt  time,  and  by 
clear  objections,  that  they  believed  the  ver- 
dict rendered  was  the  result  of  passion  and 
prejudice,  if  they  did  so  believe,  and  to  pre- 
sent to  the  trial  Judge,  either  at  tbe  time  he 
made  the  order,  or  at  some  time  before  the 
Judgment  was  entered,  the  authorities  upon 
which  they  based  their  contention,  to  the 
end  that  tbe  trial  court  might  bave  an  oppor- 
tunity to  correct  its  error,  U  it  bad  commit- 
ted one. 

"Where  tbe  objection  that  tbe  amount  of 
the  recovery  Is  excessive  is  not  made  the  ba- 
sis of  a  motion  for  a  new  trial,  It  Is  not 
available  on  appeal.  This  is  true,  although 
the  evidence  contained  In  the  record  of  the 
appeal  shows  that  tbe  damages  assessed 
were  excessive,  or  although  the  evidence  may 
not  show  that  the  amount  of  damages  is  cor- 
rect The  doctrine  stated  is  applicable,  re- 
gardless of  how  the  excess  may  arise.  Thus 
it  applies  In  cases  where  the  excess  is  caused 
by  mere  errors  in  computation,  where  a 
larger  amount  is  awarded  than  is  claimed  in 
the  petition  or  declaration,  or  where  the  re- 
covery is  excessive  in  awarding  costs  not 
properly  taxable,  or  In  improperly  enforcing 
penalties."    29  Cyc.  750,  and  cases  cited. 

"Grounds  not  stated  in  the  motion  or 
written  statement  will  not  be  considered  at 
the  hearing  by  the  trial  court.  And  equally 
it  is  held  that  on  appeal  or  error  the  review- 
ing court  will  not  consider  any  grounds  oth- 
er than  those  specified  in  the  motion.  A 
party  making  a  motion  for  a  new  trial  is 
bound  by  the  reasons  assigned  therein,  and 
can  urge  no  other  on  appeal.  All  matters 
which  are  grounds  for  new  trial,  and  which 
are  not  set  out  in  the  motion,  are  waived." 
29  Cya  944,  and  cases  cited.     . 

[S]  3.  Not  only  did  appellant  fail  to  in- 
clude in  its  motion  for  a  new  trial  any  spe- 
cific reference  to  the  misconduct  of  the  jury, 
but,  in  our  Judgment,  the  same  failure  char- 
acterizes its  assignment  of  errors.  It  is  true 
that  In  its  assignment  of  errors  appellant 
avers  that  "tbe  judgment  and  verdict  are 
against  the  law;  the  evidence  is  insuflScIent 
to  support  the  verdict;  the  judgment  is  con- 
trary to  the  law  and  the  evidence;"  but  we 
are  not  disposed  to  think  these  assignments 
sufficiently  present  tbe  contention  raised,  for 
the  first  time,  as  we  have  heretofore  said,  in 
the  reply  brief  of  appellant,  that  tbe  verdict 
is  excessive  and  the  result  of  passion  and 
prejudice,  since  "each  error  must  be  sepa- 
rately assigned.  It  is  unambiguously  stated 
in  a  very  large  number  of  decisions  that  each 
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error  relied  on  must  be  separately  and  dis- 
tinctly specified;  that  no  assignment  shall 
embrace  more  than  one  specification  of  error ; 
and  that,  on  a  failure  to  comply  with  the  re- 
quirement, the  court  will,  as  a  general  rule, 
refuse  to  consider  the  assignment"  2  Cyc. 
986,987. 

"Errors  under  the  rules  of  this  court  must 
be  separately  alleged  and  particularly  spec- 
ified." Hanna  t.  Barker,  6  Colo.  303 ;  Alex- 
ander T.  Wellington,  44  Colo.  388-392,  98 
Pac.  681;  Marshall  S.  M.  Co.  t.  Kirtley,  12 
Colo.  410,  21  Paa  492. 

"An  assignment  of  errors  is  in  the  nature 
of  a  pleading,  and,  in  a  court  of  last  resort,  it 
I)erforms  the  same  ofilce  as  a  declaration  or 
petition  in  a  court  of  original  Jurisdiction. 
The  object  of  an  assignment  of  errors  is  to 
point  out  the  specific  error  claimed  to  have 
been  committed  by  the  court  below,  in  order 
to  enable  the  reviewing  court  and  opposing 
counsel  to  see  on  what  basis  the  plaintilTs 
counsel  intends  to  ask  a  reversal  of  the  judg- 
ment or  decree,  and  to  limit  the  considera- 
tion to  those  points.  It  is  a  rule  of  general 
application,  though  subject  to  some  excep- 
tions, to  be  noted  hereafter,  that  a  reviewing 
court  will  not  consider  any  errors  except 
those  assigned."  2  Cyc.  908 ;  Taylor  ▼.  Colo. 
Iron  Works,  33  Colo.  179,  80  Pac.  129 ;  Down- 
ing v.  Ernst,  40  Colo.  137,  92  Pac.  230 ;  Pet- 
titt  T.  Mayhew,  43  Colo.  274,  95  Pac.  939. 

[I]  From  the  foregoing,  it  will  be  perceiv- 
ed ttiat  appellant  not  only  failed  to  raise  the 
question  which  we  are  now  considering 
objections  and  exceptions  at  the  time  the.or^ 
der  and  judgment  of  the  trial  court  were 
entered,  but  failed  in  this  respect  in  Ita  mo- 
tion for  a  new  trial,  and  in  its  assignment  of 
errors  in  this  court,  and  lastly  it  fiiiled  to 
discuss  or  make  reference  to  the  question  in 
its  opening  brief  in  this  court.  Under  such 
circumstances,  we  think  it  ought  not  now  to 
be  heard  in  this  court  to  urge  a  reversal  on 
the  ground  that  the  verdict  la  the  result  of 
passion  and  prejudice,  even  though  it  be 
granted  that  there  is  evidence  in  the  record 
which  would  make  it  our  duty  to  consider 
this  contention,  had  it  been  timely  inter- 
posed. Mesa  De  Mayo  Co.  v.  Hoyt,  133  Pac. 
471;  Isabella  O.  M.  Co.  v.  Glenn,  37  Colo. 
172,  86  Pac.  349. 

4.  Counsel  for  appellant  say  in  their  open- 
ing brief:  "One  of  the  main  contentions  of 
the  appellant  in  this  case  is  that  the  appel- 
_  lee,  having  alleged  specific  acts  of  negligence 
in  his  complaint,  which  were  put  in  issue  by 
the  answer,  it  became  incumbent  upon  ap- 
pellee to  prove  the  same  in  order  to  recover, 
and  that  the  proof  adduced  upon  the  part  of 
appellee  failed  to  sustain  his  allegations  con- 
cerning the  negligence  alleged."  In  other 
words,  appellant  insists  here  that  there  were 
no  allegations  in  the  complaint  in  this  case  ex- 
cept allegations  of  specific  negligence,  and 
that  there  was  no  proof  adduced  upon  the 
trial  except  proof  of  general  negligence.  It 
is  frankly  admitted  on  behalf  of  appellant 


that  where  negligence,  in  a  case  of  this  sort, 
is  alleged,  both  generally  and  specifically,  the 
specific  charges  of  negligence  need  not  be 
established  by  proof,  and  that  the  doctrine 
of  res  ipsa  loquitur  applies  without  the  spe- 
cific acts  of  negligence  .having  been  proven. 
Or,  otherwise  stated,  a  passenger  who  sus- 
tains injuries  from  the  overturning  of  a  car, 
for  instance,  has  made  a  case  when  he  proves 
the  accident  and  the  injuries  resulting  there- 
from, and  this  he  may  do,  where  he  has  al- 
leged specific  acts  of  negligence  in  his  com- 
plaint, providing  he  has  also  alleged  negli- 
gence generally. 

[7]  The  pertinent  portion  of  the  complaint 
in  this  case  reads  as  follows :  "Said  defend- 
ant, by  its  servants  and  agents,  so  n^Ii- 
gently,  carelessly,  and  unskillfully  managed 
the  operation  of  said  railroad,  said  train,  and 
the  coach  in  which  plaintiff  was  riding,  and 
also  so  negligently  and  carelessly  permitted 
its  roadbed  and  track  to  be  out  of  repair  and 
in  a  defective  and  dangerous  condition,  that 

•  *  •  by  reason  of  all  of  said  acts  of 
negligence  and  carelessness,  and  by  reason 
of   the   defective   condition   of  said    track, 

•  •  *  the  said  car  in  which  the  plaintiff 
was  riding  was  suddenly  and  violently  over- 
turned," etc.  In  our  opinion,  in  the  quota- 
tion which  we  have  just  made  from  the  com- 
plaint, negligence  is  pleaded  both  generally 
and  specifically. 

[1]  It  is  true  that  the  two  methods  of 
pleading  negligence  are  not  separated  In 
different  counts,  but  this  is  not  necessary,  in 
the  absence  of  a  motion  asking  for  a  sep- 
aration. In  Walters  v.  Seattle  Co.,  48  Wash. 
233,  95  Pac.  419,  24  L.  R.  A.  (N.  S.)  788,  it  is 
said:  "In  this  case  all  that  pertains  to  the 
particular  cause  of  the  accident  could  have 
been  stricken  out,  and  still  enough  remained 
to  have  warranted  a  recovery.  The  particular 
cause  of  the  accident  was  not,  therefore,  of 
the  substance  of  the  issue,  and  it  was  not  nec- 
essary for  appellant  to  prove  it  in  order  to 
recover,  even  though  it  was  alleged.  *  •  • 
But  the  plaintiff  is  not  thereby  deprived  of 
the  case  or  pleading  and  proofs  made  merely 
because  she  alleged  a  stronger  case  than  she 
was  able  to  prove."  In  support  of  this  rule, 
the  Washington  court  dtes  numerous  cases. 

So  here,  in  the  case  before  us,  the  particu- 
lar cause  of  the  accident  could  have  been 
stricken  out  and  still  a  good  cause  of  action 
would  have  remained.  If  the  particular  or 
specific  acts  of  negligence  which  were  charg- 
ed in  the  complaint  in  the  cause  at  bar  had 
been  omitted,  the  allegation  would  liave  read 
thus :  "The  said  defendant,  by  its  servants 
,and  agents,  so  negligently,  carelessly,  and  un- 
skillfully managed  the  operation  of  said 
railroad,  said  train,  and  the  car  or  coach  in 
which  plaintiff  was  riding,  *  •  •  tiiat 
thereui)on,  at  a  point  on  the  line  of  said  rail- 
road about  1>^  miles  east  of  a  point  known 
as  Smith  Hill  Station,  the  said  car  in  which 
plaintiff  was  riding  was  suddenly  and  vio- 
lenUy  overturned  and  upset,"  etc.    It  would 
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be  difficult  to  conerfve  of  a  more  general  al- 
legation than  this  becomes  after  omitting 
the  specific  acts  of  negligence.  We  must  not 
be  understood  as  Intimating  that  we  concede 
the  rale  contended  for  by  appellant  that, 
where  one  alleges  spedflc  acts  of  negligence 
In  his  complaint.  It  becomes  Incumbent  upon 
him  to  prove  the  same  In  order  to  recover, 
even  In  cases  where  the  doctrine  of  res  Ipsa 
loquitur,  but  for  the  specific  acts  of  negli- 
gence pleaded,  might  be  properly  Invoked  by 
the  plaintiff.  The  courts  are  not  harmonious 
on  this  pointy  and  we  do  not  find  it  neces- 
sary to  pass  upon  It  In  order  to  dispose  of 
the  case  we  are  now  considering.  We  call 
attention,  however,  to  the  case  of  Klusha  v. 
Yeomans,  54  Wash.  469,  103  Pac.  821,  132 
Am.  St.  Rep.  1121,  where  the  rule  contended 
for  by  appellant  is  discussed  with  ability 
and  repudiated. 

Bat  if  it  be  conceded  that  the  plaintiff  In 
the  case  at  bar  alleged  specific  acts  of  negli- 
gence, and  none  other,  still  we  are  satisfied 
from  the  record  that  he  offered  proof  of  the 
specific  acts  of  negligence  which  he  averred. 
The  specific  acts  of  negligence  pleaded  per- 
tain to  the  alleged  defective  and  dangerous 
condition  of  appellant's  roadbed,  and  there 
was  proof  given  by  the  plaintiff  and  two  oth- 
er witnesses  called  by  him,  said  witnesses 
being  passengers  pn  the  train  at  the  time  of 
the  accident,  tending  to  prove  that  the  ties, 
at  the  point  of  derailment,  were  rotten  and 
decayed,  and  that  the  coadi  In  which  plain- 
tiff was  riding  probably  left  the  track  be- 
cause of  the  defective  condition  of  the  ties. 
Our  conclusion,  therefore,  is:  (a)  That  the 
plaintiff  pleaded  negligence  generally;  (b) 
that  he  offered  proof  in  support  of  the  spe- 
dflc allegations  of  negUgaace. 

[9]  6.  On  the  trial,  over  the  objection  of 
the  defendant,  plaintiff  was  permitted  to  tes- 
tify that  he  was  receiving,  a  the  time  of  his 
injury,  a  salary  of  $125  per  month,  and  that 
for  18  or  19  years  be  bad  received  such 
salary,  as  the  general  manager  of  a  hardware 
company  In  which  he  was  a  stockholder.  No 
attempt  was  made  by  plaintiff  to  prove  a  loss 
of  profits  from  the  hardware  or  any  other 
business  In  which  he  was  interested,  other 
than  the  loss  of  bis  salary ;  1.  e.,  there  was 
no  attempt  to  show  that,  because  of  his  In- 
ablllfy  to  attend  to  bis  duties  as  manager  of 
the  hardware  company,  there  was  any  diminu- 
tion in  the  volume  of  business  of  that  com- 
pany. On  the  contrary,  plaintiff  testified: 
"My  hardware  business  went  along  Just  the 
same  as  if  I  were  there,  and  is  running  to- 
tfay."  Appellant  predicates  its  contention 
that  the  court  committed  reversible  error  in 
permitting  plaintiff  to  testify,  as  above  set 
forth,  on  the  case  of  City  of  Pueblo  v.  Orlffin, 
10  Colo.  866,  16  Pac.  616.  Evidently  plaln- 
tUTs  coonael  bad  this  case  in  mind  at  the 
time  he  was  interrogating  his  client,  for 
the  question  objected  to  is  in  the  following 
language:  "Q.  Mow  you  may  state  how  much 


you  had  been '  receiving  at  the  time  of  the 
accident,  and  prior  to  the  time  of  the  acci- 
dent, in  that  capacity  (manager),  personally 
for  your  services?  A.  I  was  receiving  a 
salary  of  $125  a  month."  We  are  fully  per- 
suaded that  the  question  was  a  proper  one, 
and  that  the  answer  does  not  offend  against 
the  rule  laid  down  in  the  Orlflan  Case.  The 
pleadings  In  the  Orifiln  Case,  and  the  charac- 
ter of  the  testimony  as  disclosed  by  the  opin- 
ion, make  It  readily  distinguishable  from  the 
pleadings  and  evidence  objected  to  in  this 
case.  In  the  Griffin  Case  (10  Colo.  367,  15 
Pac.  617)  It  Is  said :  "The  testimony  admitted 
•  •  •  went  to  show  that,  from  the  pe- 
culiar habits,  skill,  and  industry  of  defendant 
In  error,  he  was  able  to  earn  more  than  if  he 
had  conducted  his  business  on  a  more  ex- 
pensive scale,  and  had  done  the  work  of 
one  man  onlv,  and  hired  two  others,  which 
in  his  business  he  states  it  ioas  usual  to  do; 
but,  by  dispensing  with  the  labor  and  expense 
of  two  men,  his  profits  were  from  $76  to  $100 
per  month.  Under  a  general  averment,  plain- 
tiff might  have  shown  what  his  business  was, 
and  its  extent,  together  with  his  general  abil- 
ity to  earn  money.  But  it  was  inadmissible 
to  show  the  profits  of  his  business  as  a 
measure  of  damages.  Proof  of  profits  as  a 
measure  of  damage,  in  cases  in  which  they 
are  recoverable,  must  be  specially  averred. 
In  this  case  the  profits  of  plaintiff's  business, 
as  shown  by  him,  were  not  the  result  of  the 
labor  of  plalntUf  alone,  but  were,  at  least  in 
part,  composed  of  other  elements,  which, 
from  the  uncertainties  and  fluctuating  nature 
of  such  business,  could  not  be  the  basis  for 
the  estimation  of  damages  in  a  case  like  this.'* 
(The  italics  are  ours.) 

In  a  mudi  later  case  (Union  Padflc  R.  R. 
Co.  ▼.  ShoveU,  39  Colo.  436,  89  Pac.  764)  our 
Supreme  Court  used  this  language:  "It  la 
not  necessary  to  determine  whether  the  dam- 
age's claimed  by  plaintiff  because  of  in- 
capacity to.  work  were  general  or  special. 
The  question  simply  is:  Do  the  averments  of 
the  complaint  sufficiently  advise  the  defend- 
ant that  the  damages  are  claimed  because 
the  plaintiff  was  incapacitated  from  work  as 
the  result  of  the  wrongful  act  of  the  de- 
fendant? We  think  they  do.  It  is  alleged  in 
effect  that  the  plaintiff  was  unable  to  work 
from  the  time  of  the  Injury  and  will,  for  a 
long  time  yet  to  come,  be  wholly  Incapacitat- 
ed from  performing  any  labor,  and  on  this 
account,  in  connection  with  other  conditions 
resulting  from  having  his  leg  broken,  he  has 
been  damaged  In  the  sum  claimed  in  the 
complaint  This  certainly  advised  the  de- 
fendant that  damages  were  sought  to  be  re- 
covered because  of  plaintiff's  incapacity  to 
perform  labor." 

In  the  Shovell  Case,  the  plaintiff  did  not, 
as  the  plaintiff  in  the  instant  case  did,  set 
forth  his  business  or  occupation,  and,  com- 
menting on  Shovell's  failure  In  this  behalf, 
our  Supreme  Court  said:  "Doubtless  it  would 

Digitized  by  CjOOQIC 


442 


138  PACIFIC  REPORTEB 


(Colo. 


baye  been  better  pleading  for  the  plalntill  to 
have  set  forth  his  business  or  occupation; 
but  that  was  not  necessary  in  the  absence  of 
a  motion  by  the  defendant  to  make  his  com- 
plaint more  definite  and  certain  In  that  re- 
spect" In  the  Shovell  Case  we  find,  by  ex- 
amining the  record,  that  the  plaintiff  was 
permitted  to  testify  concerning  the  wages 
that  he  was  able  to  earn.  No  good  purpose 
can  be  subserved  by  further  quoting  from  the 
Shovell  opinion,  but  we  call  especial  attention 
to  It,  and  to  the  very  able  discussion  of  the 
matter  here  under  consideration  by  Mr.  Jus- 
tice Gabbert,  and  the  authorities  there  dted. 
No  claim  was  made  on  the  part  of  appel- 
lant, at  the  time  this  testimony  was  given,  of 
surprise,  nor  is  there  any  claim  or  contention 
made  in  this  court  that  its  counsel  were  sur- 
prised by  the  testimony  which  appellee  gave 
as  to  his  wages  for  18  or  19  years,  and  right 
up  to  the  time  of  the  accident  The  OrlfSn 
Case  is  not  only  not  opposed  to  the  conclu- 
sions that  we  have  here  reached,  but  we 
think,  when  properly  analyzed,  is  authority 
therefor,  and  It  Is  cited  by  Mr.  Justice  Gab- 
bert in  support  of  the  conclusion  reached  in 
the  Shovell  Case.  Counsel  for  the  railroad 
company,  in  the  Shovell  Case,  instead  of 
citing  Pueblo  v.  GriflSn,  supra,  in  theit  briefs, 
devoted  some  space  to  distinguishing  it,  and 
admitted  that  the  opinion  in  that  case  con- 
tained obiter,  at  least  from  which  plaintiff, 
Shovell,  might  draw  some  comfort  It  would 
be  difficult  to  conceive  of  a  better  or  more 
satisfactory  method  of  establishing  one's  gen- 
eral ability  to  earn  money  than  by  proving 
what  he  had  been  able  to  earn  for  19  years 
immediately  preceding  the  time  of  the  acci- 
dent which  resulted,  as  he  contends,  in  his 
total  incapacity  to  follow  the  business  in 
which  he  was  engaged.  In  his  complaint  the 
plaintiff  alleged  the  nature  and  character  of 
his  business  (a  thing  which  Griffin,  in  the 
case  relied  upon  by  appellant  failed  to  do); 
that  he  was  in  the  merchandising,  mining, 
ranching,  and  banking  business.  As  our  Su- 
preme Court  has  stated  in  the  Shovell  Case, 
supra,  the  only  object  or  purpose  of  requiring 
specific  allegations  is  that  the  defendant  may 
not  be  taken  by  surprise,  and  it  is  difficult 
to  comprehend  bow  the  defendant  here  could 
be  surprised  when  its  adversary  was  a  man 
who,  for  18  years,  had  been  engaged  In  a 
certain  line  of  business  at  one  of  the  Im- 
portant stations  on  Its  road,  and  especially 
when  he  advised  them  in  his  complaint  as  to 
the  business  in  which  he  was  engaged.  In- 
deed, there  could  be  no  object  in  plaintiff 
alleging  what  his  business  was,  if  he  had 
no  intention  of  introducing  proof  as  to  his 
earnings  or  his  capacity  to  earn  money.  The 
following  authorities  bear  upon  the  matter 
here  under  consideration:  Rio  Grande  v. 
Rubenstein,  5  Colo.  App.  124,  38  Paa  76; 
Ehrgott  V.  Mayer,  96  N.  Y.  277,  48  Am. 
Rep.  622;  Luck  v.  City  of  Ripon,  52  Wis.  201, 


8  N.  W.  815  (the  last  two  cases  being  dted 
vrtth  approval  in  U.  P.  v,  Shov^,  supra); 
Conner  v.  Pioneer  Co.  (C.  C.)  29  Fed.  629; 
Fetter  on  Carriers  (1897)  vol.  2,  {  44;  Cniicago 
&  Erie  R.  R.  Co.  v.  Meech,  163  111.  306,  45  N. 
E.  390;  Joyce  on  Damages  (1903)  toL  1,  342; 
Black's  Law  &  Prac.  on  Accident  Cases  (1900) 
S  232;  Sutherland  on  Damages  (3d  E^d.)  |{ 
1246,  1247,  and  421;  CoUins  v.  Dodge,  37 
Minn.  603,  85  N.  W.  368;  Sias  v.  Reed  City. 
108  Mich.  812,  61  N.  W.  602. 

There  are  other  matters  referred  to  in  the 
briefs  filed  In  this  case  which  have  received 
due  consideration,  but  which  do  not  appear 
to  require  special  comment  at  our  hands. 
Perceiving  no  substantial  error  in  the  record, 
the  Judgment  of  the  trial  court  is  affirmed. 

Judgment  affirmed. 


FAGAN  V.  TROUTMAN  et  aL 

(<3ourt  of  Api>eals  of  Colorado.    Jan.  12,  1914. 

Rehearing  Denied  Feb.  11,  1914.) 

1.  Trusts  (5  81*)— Resulting  Tbusts— Pat- 
uent  of  conbidebatiom  fob  convktancb 
TO  Anotbeb. 

If  the  money  belonging  to  the  separate 
estate  of  a  wife  is  used  to  pay  for  property 
conveyed  to  the  husband,  a  resulting  trust  will 
arise  in  favor  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  H  115-118;    Dec.  Dig.  {  81.*] 

2.  Tbusts  (I  89*)— Resultiro  Tbusi^-Bvi- 
DENCB  TO  Establish  Tbust— WkiOHX  and 

SUFFICMRCY. 

Evidence  in  an  action  between  heirs  of  a 
husband  and  the  heirs  of  the  wife  held  not  saf- 
ficient  to  show  that  money  belonging  to  the 
wife  was  used  by  the  husband  to  purchase  land, 
the  title  to  which  was  taken  in  his  own  name, 
and  hence  insufficient  to  establish  a  resulting 
trust  in  favor  of  the  wife's  heirs. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  if  134-187;  Dec.  Dig.  i  89.*] 

3.  Trusts  (|  89*)— Resulting  Tbusts— Bvi- 
DKNCK  TO  Establish  Tbubt. 

Since  a  valid,  recorded  deed  imports  &  good 
title  in  the  grantee,  a  resulting  trust  in  real 
property  will  not  be  declared  to  exist  unless  the 
evidence  in  support  thereof  is  clear  and  posi- 
tive. 

[Ed.  Note.— For  other  cases,  see  Trasts,  Cent 
Dig.  §S  134r-137;   Dec.  Dig.  i  89.*] 

4.  Trusts    (|   86*)— Resulting   Tbdst— Pat- 

HENT    OF    CONSIDEBATION    FOB    CONVETANCX 

TO   Another- Relationship  of  Pabties— 

Husband  and  Wite. 

When  a  husband  furnishes  the  purchase 
money  for  land  and  takes  a  conveyance  in  the 
name  of  his  wife,  the  presumption  arises  that 
it  was  intended  as  a  gift,  but  where  the  wife 
furnishes  the  purchase  money  and  the  land  is 
conveyed  to  the  husband,  no  such  presumption 
arises  and  a  resulting  trust  will  be  presumed  in 
favor  of  the  wife. 

[Ed.  Note. — For  other  cases,  see  Trusts,  CJent 
Dig.  I  128;    Dec  Dig.  §  86.*] 

5.  Appeal  and  Ebbob  (§  1(>47*)  —  Rbvibw 
— Habmlesb  Ebbob. 

Though  the  court  below  erred  in  holding 
in  an  action  betTveen  the  heirs  of  the  husband 
and  the  heirs  of  the  wife  for  land,  that,  if  the 
wife  furnished  the  money,  the  presumption  was 
that  it  was  intended  as  a  gift,  and  no  trust  wonld 
therefore  arise,  it  was  harmless,  where  no  evi- 
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deuce  offered  b7  defendant  was  excluded,  and, 
even  had  the  court  ruled  correctly,  the  evidence 
was  insufficient  to  show  that  the  wife's  money 
paid  for  the  land. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror.  Cent.  Dig.  {{  4132.  41S3.  41^^152; 
Dec.  Dig.  i  1047.*] 

6l  WrrirassKs   (}   163*)— CoMPrraNOT— Pabtt 
Intebested    TESTimNo   Against   Rxpbe- 

SKNTATIVK      Or     DECEASED— STATDTBS—COR- 
8TBUCTI0N — "MeMBEB  OF  FaMILT." 

Under  Laws  1007,  p.  629,  providing  that, 
in  any  action  wherein  ft  is  sought  to  charge 
The  estate  of  a  deceased,  any  adverse  party  may 
testify  as  to  any  conversation  or  admission 
which  occurred  before  the  death  of  deceased 
and  in  the  presence  of  any  member  of  the  fam- 
ily of  such  deceased  person  over  the  age  of  16 
years,  or  in  the  presence  of  any  heir,  legatee,  or 
devisee  over  the  age  of  16  years,  a  stepdaugh- 
ter, having  no  right  to  inherit  from  tlie  deceased, 
was  not  a  "member  of  the  family,"  since  the 
statute  must  be  considered  in  connection  with 
iind  as  controlled  by  the  statutes  of  descent  and 
distribution. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  670 ;    Dec.  Dig.  {  163.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  4471.] 

BeD  and  Morgan,  JJ.,  dissent. 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Carlton  M.  Bliss,  Judge. 

On  rehearing.    Afarmed. 

For  former  opinion,  see  24  Colo.  App.  473, 
135  Pac.  122. 

John  R.  Smith,  and  H.  B.  Woods,  botb  of 
Denver,  for  appellant  Edwin  H.  Park,  of 
Denver,  for  appellees. 


HURLBUT,  J.  This  suit  was  instituted 
May  19,  1909.  Appellees  (plaintiffs  below) 
allege  in  their  complaint,  in  substance,  that 
they  are  the  sole  heirs  at  law  of  James  Dav- 
enport, who  died  intestate  about  April  8, 
1909,  and  as  such  heirs  are  the  owners  and 
entitled  to  the  possession  of  lot  22,  blocli  186, 
Stiles'  addition  to  the  city  of  Denver,  said 
Davenport  dying  intestate  and  being  at  the 
time  of  his  death  the  record  owner  in  fee  of 
said  premises ;  that  on  or  about  April  6, 1909, 
defendant  (appellant)  wrongfully  took  pos- 
session of  the  premises  and  wrongfully  with- 
holds the  same  from  the  possession  of  plain- 
tiffs. 

Answer,  including  cross^mplalnt,  was  fil- 
ed, admitting  the  death  of  James  Davenport, 
and  that  the  legal  title  to  said  premises  was 
in  him  at  the  time  of  his  death,  but  denying 
the  other  allegations  of  the  complaint.  In 
the  cross-complaint  it  is  alleged  that  at  the 
time  of  the  death  of  said  Davenport  he  held 
the  premises  in  trust  for  defendant;  that 
Davenport  married  defendant's  mother,  Mia 
Kaseby,  October  8,  1891.  at  which  time  de- 
fendant was  three  years  of  age;  that  her 
■"Wther  died  Intestate  In  Denver  October  3, 
ISOl,  leaving  as  her  sole  heirs  defendant  and 
James  Davenport  (her  husband) ;  that  on  and 
Piior  to  December.  1894,  the  mother  had  sav- 
ed up  and  bad  as  her  own  money  upwards  of 
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$7(X),  which  she  had  earned  by  and  through 
her  personal  labor;  that  Davenport  used 
said  sum  In  the  purchase  of  the  undivided 
one-half  Interest  in  said  premises,  taking  the 
title  In  his  own  name,  but  in  trust  for  de- 
fendant's mother;  and  that  during  his  life- 
time Davenport  recognized  the  title  and  in- 
terest aforesaid  of  the  mother  in  and  to  the 
premises.  A  supplemental  answer  was  there- 
after filed,  alleging  that  since  the  commence- 
ment of  the  action  defendant  had  acquired 
the  interest  of  plaintiff  Thomas  Russell  in 
the  premises,  which  the  evidence  showed  to 
be  an  undivided  one-thirtieth.  Issues  were 
Joined  by  replication.  Judgment  was  render- 
ed in  favor  of  appellees  (excepting  Thomas 
RusseU),  adjudging  them  to  be  the  owners  of 
the  property  and  entitled  to  the  possession 
thereof;  Thomas  Russell's  interest  being  ad- 
Judged  to  be  in  defendant 

[1]  The  record  is  short,  contains  hut  little 
testimony,  and  is  practically  undisputed.  In 
order  to  recover  upon  the  Issues  in  this  case, 
defendant  must  have  established,  at  the  trial, 
a  resulting  trust  in  the  property  in  Issue.  In 
other  words,  the  proofs  must  show  that  the 
money  of  defendant's  mother  was  used  by 
Davenport  in  the  purchase  of  the  said  real 
estate,  the  title  to  which  he  took  in  his  own 
name,  and  how  much  of  said  money  was  so 
invested.  Under  the  pleadings  here,  if  the 
evidence  clearly  and  satisfactorily  shows 
that  any  sum  of  money  belonging  to  the  sep- 
arate estate  of  the  wife  was  used  by  Daven- 
port in  the  purchase  of  this  property,  and 
the  amount  thereof,  or  the  proportion  which 
it  bore  to  the  entire  purchase  price,  the  law 
would  fasten  a  resulting  trust  thereon  as  the 
equitable  result  of  such  investment,  to  the 
extent  of  the  interest  established  by  the  trust. 

[2]  As  to  such  evidence,  the  following  is 
an  epitome  of  all  there  is  upon  those  Issues, 
viz.:  Deposition  of  J.  W.  Bamett:  "Mrs. 
Davenport  showed  me  a  check  for  $500  which 
they  (she  and  her  husband)  owned  together. 
•  •  ♦■  Mrs.  Davenport  was  a  hard-work- 
ing, saving  woman;  she  was  a  laundress  and 
worked  out  by  the  day  and  gave  it  to  Mr. 
Davenport  to  pay  on  the  property  and  sup- 
port the  family."  This  deposition  was  taken 
in  Missouri  about  19  years  after  the  marriage 
of  Davenport  and  the  mother.  Deponent 
states  that  he  lived  with  them  for  four  months 
after  the  marriage,  but  falls  to  state  when 
this  was.  The  deposition  states  that  whUe 
he  lived  with  the  Davenports  the  mother 
showed  blm  a  $500  check  which  she  and 
her  hu8l>and  owned  together,  but  does  not 
pretend  to  state  that  any  part  thereof  went 
into  the  property,  nor  how  much  of  the  $500 
each  one  owned,  nor  how  he  obtained  bis 
knowledge  that  the  mother  worked  out  by 
the  day  and  gave  her  earnings  to  Davenport 
to  pay  on  the  home.  His  entire  evidence  in 
this  behalf  has  the  appearance  of  being  hear- 
say. 
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Deposition  of  Pat  Ming:  "Dnring  onr  con- 
versatlGn  he  (Mr.  Davenport)  told  me  tbat 
when  he  married  BUa  Barnett  he  was  In 
debt  and  she  gave  him  money  that  she  had 
previous  to  her  marriage  to  help  him  out 
ot  debt  for  th^  home."  This  deponent  met 
Davenport  In  Missouri  16  years  before  the 
deposition  was  taken.  He  states  he  knows 
nothing  about  the  purchase  of  real  estate  by 
either  Davenport  or  his  wife.  He  was  de- 
tailing a  conversation  which  had  taken  place 
about  16  years  before,  and  the  alleged  state- 
ments thereof  are  flatly  contradicted  by  the 
record,  which  conclusively  shows  that  Dav- 
enport was  not  In  debt  at  the  time  of  the 
marriage;  that  he  had  bought  and  paid  for 
an  undivided  one-half  of  the  home  property 
two  years  before  the  marriage,  and  did  not 
Invest  a  dollar  In  purchasing  the  remaining 
half  until  more  than  three  years  after  the 
mairlage,  at  which  time  he  bid  that  Interest 
in  at  8  foreclosure  sale  for  money  he  had 
loaned  thereon.  So  this  evidence  should  be 
wholly  disregarded. 

Mahalla  Ming  testified:  "Mrs.  Davenport 
was  my  sister.  They  purchased  and  owned 
their  home  in  Denver,  Colo.  They  both  saved 
money  from  their  work,  and  my  sister  took 
from  Klrkwood,  Mo.,  when  -they  were  mar- 
ried about  $600,  which  was  put  into  the 
home.  My  sister  Mrs.  Davenport,  went  to 
Denver  In  1891  from  lUrkwood,  Mo.,  taking 
with  her  $500.  She  married  Mr.  Davenport 
shortly  after  and  helped  him  to  pay  their 
home  out  of  debt,  which  Mr.  Davenport  had 
bought  before  their  marriage.  Mrs.  Daven- 
port was  a  hard-working,  saving  woman. 
She  saved  her  money  and  improved  the  home, 
and  helped  pay  it  out  of  debt"  This  evi- 
dence is  necessarily  pure  hearsay,  except  as 
to  the  $500,  which  deponent  says  was  taken 
by  her  sister,  Mrs.  Davenport,  from  Klrk- 
wood. The  deposition  clearly  indicates  that 
she  was  never  in  Colorado  but  once,  viz., 
in  1901  during  the  six  weeks  of  her  sister's 
last  illness.  With  the  exception  noted,  it 
is  clear  that  this  witness  had  no  personal 
knowledge  whatever  of  a  single  Issuable  fact 
testified  to  by  her.  She  does  not  pretend  to 
state  that  Davenport  ever  spoke  to  her  con- 
cerning such  matters. 

All  of  these  depositions  are  by  witnesses 
who  were  relatives  of  appellant,  and  who  no 
doubt  gave  their  testimony  as  favorably  for 
her  as  their  consciences  would  warrant. 

Testimony  of  Anthony  Dyer:  "We  (Mr. 
Davenport  and  witness)  were  talking  about 
Mrs.  Davenport,  and  I  asked  him  if  Nellie 
didn't  come  in  for  her  mother's  share  of  the 
property,  and  he  said  yes;  that  her  mother 
helped  him  make  the  money  to  get  the  proiH 
erty  with,  and  he  certainly  would  see  that  she 
would  have  It,  •  •  •  if  it  was  not  for 
Nellie  and  her  mother  he  wouldn't  be  able 
to  hold  the  property."  If  Davenport  made 
the  statement  attributed  to  him  by  this 
witness,  then  it  is  clear  that  he  considered  the 


entire  home  property  as  his  own,  and  Intend- 
ed at  some  future  time,  by  deed  or  will,  to 
transfer  the  same  to  appellant  If  Daven- 
port had  taken  the  mother's  money  and  put 
it  in  the  property,  agreeing  and  promising  to 
hold  it  in  trust  for  her,  and  that  it  was  to 
be  hers,  as  pleaded  in  the  cross-bill,  then 
it  is  reasonable  to  suppose  that  he  would 
not  have  made  such  statements. 

Walter  C.  Scruggs  testified:  "He  (Daven- 
port) told  me  his  wife  was  going  ahead  wltb 
the  property  and  keeping  up  the  payments, 
for  he  wasn't  making  a  dollar,  and  'her 
mother  worked  hard  and  has  put  more  money 
in  this  place  than  I  have.'  That  was  about 
a  month  before  he  died.  •  •  •  Just 
about  a  year  •  •  *  about  six  months  be- 
fore he  died,  *  *  *  I  was  talking  with 
him  again  about  his  property  •  •  •  I 
asked  him,  'How  much  you  got  nowf  'Well,' 
he  says,  '$1,600  in  the  bank,'  and  be  says  the 
most  of  that  was  his  wife's  money  that  sbe 
had  made  before  she  taken  sick  and  died, 
washing  and  ironing."  This  evidence  war- 
rants a  strong  presumption  that  the  mother 
put  no  money  into  the  home  property,  but, 
on  the  contrary,  whatever  money  she  earned. 
as  well  as  the  $!S00  brought  by  her  from  Mis- 
souri, represented  the  greater  part  of  the 
certificates  of  deposit  amounting  to  $1,600. 

It  must  not  be  overlooked  that  the  distin- 
gnilshed  Judge  who  tried  the  case  below  with- 
out a  Jury  found  the  Issues  against  appellant. 
As  we  read  the  record,  it  so  strongly  sup- 
ports the  findings  and  decree  that  nothing 
short  of  an  arbitrary  refusal  to  follow  the 
decisions  of  our  Supreme  C!ourt,  as  well  as 
of  this  court,  would  warrant  us  in  disturbing 
the  decree. 

WlUlam  Barnett  testified  that  at  the  time 
he  and  Davenport  bought  the  property  they 
borrowed  money  from  one  Beed  to  make  part 
payment  thereon ;  that  they  paid  Reed's  note 
within  two  years  from  the  time  they  bought 
the  property,  viz.,  1887;  and  that  he  aftei^ 
wards  borrowed  some  money  of  Davenport 
upon  the  property  in  1891. 

Upon  this  evidence,  what  amount  of  money 
could  the  trial  court  say  was  paid  by  the 
mother  upon  the  purchase  price  of  the 
property,  or  what  amount  she  invested  there- 
in, and  when?  True,  the  witness  Ming  states 
that  the  mother  took  about  $500  from  Kirk- 
vrood.  Mo.,  when  she  married,  and  that  it 
was  put  Into  the  home,  but  there  is  no  evi- 
dence to  show  at  what  particular  time  any 
money  was  paid  on  the  home,  what  specific 
amoimt,  and  where  or  to  whom  the  same 
was  paid.  No  circumstances  whatever  are 
shown  attending  the  payment  of  any  money 
by  the  mother  to  Davenport,  either  for  the 
purpose  of  being  applied  upon  the  purchase 
price  or  as  a  loan  on  the  property.  While 
the  trial  court  found  that  the  mother  may 
have  furnished  some  money  towards  the 
purchase  price,  it  suggested  that  it  was  a 
"guess"  as  to  bow  much.   The  evidence  whol- 
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Ij  falls  to  BOBtaln  the  allegations  of  tbe 
cross-complaint,  which  aver  (a)  that  prior  to 
DecembM',  1894,  the  mother  accnmnlated 
about  f700;  (b)  that  Davenport  used  the 
same  In  tbe  purchase  of  the  one-half  Inter- 
est In  the  property;  and  (c)  that  he  agreed 
and  promised  at  the  time  of  such  purchase 
that  such  Interest  should  be  the  property  of 
the  mother,  or  that  he  held  the  title  in 
trust  for  her. 

The  record  shows  that  on  November  16, 
1891,  and  shortly  after  the  marriage  of  de- 
ceased and  defendant's  mother,  deceased 
loaned  Bainett  $000,  and  took  a  trust  deed 
to  secure  payment  thereof  on  Bamett's  undl- 
Tided  one-half  interest  in  the  property;  that 
afterwards,  on  November  28,  1894,  this  trust 
deed  was  foreclosed,  and  trustee's  deed  con- 
veyed Bamett's  Interest  In  the  property  to 
deceased,  from  which  time  to  the  time  of 
his  death  he  was  the  record  owner  In  fee 
of  all  the  premises,  having  acquired  the  other 
half  Interest  about  two  years  prior  to  the 
marriage.  There  is  no  evidence  that  the 
mother  contributed  any  money  to  the  pur- 
chase of  this  property  prior  to  her  marriage. 
In  none  of  the  transactions  concerning  the 
loan  of  $600  after  the  marriage  Is  there  a 
word  of  testimony  showing  that  the  mother 
had  anjrthlng  to  do  with  it,  or  that  she  was 
in  any  way  mentioned  concerning  the  same ; 
nor  Is  there  any  testimony  tending  to  show 
any  agreement  between  Davenport  and  tbe 
mother,  or  any  conversation  by  or  between 
them,  respecting  any  money  paid  by  the 
mother  upon  such  loan.  In  fact,  the  record 
falls  to  show  anywhere  that  the  mother 
ever  paid  one  dollar  at  any  time  or  place  or 
nnder  any  circumstances  which  was  applied, 
or  to  be  applied,  upon  the  purchase  price  of 
Bametf  s  Interest,  or  contributed  as  part  of 
the  $600  loan.  The  only  evidence  disdosed 
by  the  record  tending  to  show  such  payment 
or  contribution  la  that  Davenport  during  bis 
lifetime  had  said  tbe  mother  gave  him  money 
after  tbe  marriage  to  help  him  out  of  debt, 
and  that  she  put  more  money  Into  the  prop- 
erty than  be  dlB.  These  statements  attrib- 
nted  to  Davenport,  however,  appear  to  be 
discredited  by  his  other  statements  In  the 
record.  No  witness  pretends  to  say  that, 
at  the  time  the  trust  deed  or  trustee's  deed 
was  executed  and  delivered,  tbe  mother  paid 
or  contributed  one  cent  toward  the  purchase 
price  or  the  loan.  One  witness  testlfled  that 
be  had  known  Davenport  since  1882;  that  he 
never  knew  him  to  be  without  money — the 
amount  he  could  not  state;  that  he  had 
<een  him  with  as  taiuch  as  $1,000 ;  that  from 
1887  to  1881  be  had  some  certlflcates  of  de- 
posit, but  could  not  tell  the  amounts;  and 
that  Davenport  kept  these  certlflcates  at 
witness*  house.  The  evidence  above  quoted 
(which  is  practically  all  there  is  upon  the 
nbject)  tends  to  show  that  defendant's 
■Bother  had,  at  the  time  of  her  marriage  with 
deceased  scMnething  like  $500  in  money,  but. 


as  above  stated,  there  seems  to  be  wanting 
any  kind  of  evidence  or  testimony  showing 
that  she  paid  any  spedflc  sum  of  money  to 
deceased  at  any  stated  time  or  place,  or  in 
what  manner  she  paid  the  same,  whether  in 
money  or  by  check,  or  under  what  drcum- 
stances.  We  presume  this  fact  became,  in  the 
ndnd  of  the  trial  Judge,  an  Insurmountable 
obstacle  to  decreeing  an  equitable  lien  or  re- 
sulting trust  in  the  premises  la  favor  of  de- 
fendant. 

[3]  It  is  well  settled  la  law  that  a  vaUd, 
recorded  deed,  conveying  real  property  to 
the  grantee,  importo  a  good  title  to  the  prem- 
ises in  such  grantee,  and  all  Jurisdictions 
are  practically  unanimous  in  holding  that  a 
resulting  trust  in  real  property  will  not  be 
declared  to  exist,  unless  the  evidence  In  sup- 
port thereof  is  clear,  positive,  satisfying,  and 
convincing;  indeed,  as  some  courts  say,  it 
must  be  beyond  a  reasonable  doubt  and  con- 
clusive Here  the  title  was  of  record  by 
warranty  deed  In  James  Davenport,  and 
nothing  short  of  the  character  of  proof  stated 
would  warrant  a  decree  fastening  a  resulting 
trust  in  behalf  of  defendant  upon  any  part 
or  portion  of  tbe  premises.  Of  tbe  many 
cases  we  have  examined,  we  fall  to  find  one 
even  Intimating  that  evidence  of  the  charac- 
ter and  quality  disclosed  by  this  record  is 
sufficient  to  establish  a  resulting  trust 
against  real  property.  That  the  proof  must 
be  of  such  character  and  sufficiency  as  above 
stated,  to  establish  a  resulting  trust,  is  sup- 
ported by  an  overwhelming  weight  of  au- 
thority. None  of  appellant's  authorities  are 
In  conflict  with  the  rule  stated,  but  many 
of  them  spedflcally  announce  and  follow  tbe 
same.  Tbe  following  authorities  constitute  a 
partial  list  supporting  the  rule,  via.:  Whlt- 
sett  V.  Kershow  et  al.,  4  Oolo.  419;  Lundy  v. 
Hanson,  16  Colo.  267,  26  Paa  816;  McClnre, 
etc,  V.  La  Plata  County,  19  Colo.  122,  84 
Paa  763 ;  Nesmlth  v.  Martin,  82  Colo.  77,  76 
Pac.  690;  Doll  v.  Glftord,  13  Colo.  App.  67, 
66  Pac.  676;  Freeman  v.  Peterson,  46  Colo. 
102,  100  Pac.  600;  Reed  et  aL  v.  Reed  et  aL, 
135  lU.  482,  26  N.  E.  1095;  Olcott  v.  Bynum 
et  al.,  17  Wall.  44,  21  L.  Ed.  670;  Wells  et 
al,  V.  Messenger  et  al.,  249  IlL  72,  94  N.  E. 
87;  Woodslde  et  aL  v.  Hewel,  109  CaL  481, 
42  Pac.  152.  The  case  last  dted  Is  well  rea- 
soned, persuasive,  and  forceful,  and  holds 
to  the  rule,  under  facts  and  circumstances, 
purposes  of  action,  and  relief  sought,  nearly 
identical  with  those  of  the  case  at  bar. 

In  those  authorities  cited  by  appellant, 
holding  that  a  resulting  trust  bad  been  es- 
tablished, we  observe  that  they  all  show  that 
tbe  one  who  created  tbe  trust  either  paid, 
or  caused  to  be  paid,  the  consideration  for 
the  conveyance,  or  surrendered  property  or 
valuable  Interests  for  that  purpose,  and  that 
such  payments,  eta,  were  estoblished  by 
clear  and  positive  evidence  showing  the 
amounts,  dates,  places,  and  circumstances 
thereof;   that  Is  to  say  that,  if  no  evidence        j 
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bad  been  given  by  tbe  party  denying  tbe 
trnst,  tbe  court  bad  ample,  convincing  evi- 
dence before  it  upon  whlcb  to  render  a  de- 
cree establlsblng  tbe  trust  In  tbe  instant 
case  tbere  Is  practically  no  dispute  of  de- 
fendant's testimony.  Tbe  weakness  occurs 
In  the  uncertain,  unsatistylng,  and  doubtful 
cbaracter  of  the  evidence  relied  upon  by  ber 
to  establish  tbe  trust.  Tbe  trust  sought  to 
be  established  by  defendant  is  what  Is  known 
in  law  as  a  resulting  trust.  Many  defini- 
tions of  this  cbaracter  of  trust  may  be  found 
in  tbe  books.  The  following  Is  taken  from 
Bouvler's  Law  Dictionary  (Rawles*  revision) 
vol.  2,  p.  914,  viz.:  "Resultino  trust.  A  trust 
raised  by  Implication  or  construction  of  law, 
and  presumed  to  exist  from  the  supposed  in- 
tention of  tbe  parties  and  the  nature  of  tbe 
transaction.  •  *  •  A  resulting  trust  must 
arise  at  tbe  time  tbe  title  is  taken.  No  sub- 
sequent oral  agreement  or  paymoit  wlU 
create  It" 

In  First  National  Bank  of  Denver  v.  Oamp- 
beU,  2  Colo.  App.  271,  30  Pac.  857,  the  court, 
speaking  of  resulting  trusts,  says:  "One 
thoroughly  recognized  limitation  Is  'that  tbe 
trust  must  result.  If  at  all,  at  tbe  instant 
tbe  deed  Is  taken,  and  the  legal  title  vests 
in  tbe  grantee.  No  oral  agreements  and  no 
payments,  before  .or  after  the  title  Is  taken, 
will  create  a  resulting  trust  unless  the  trans- 
action Is  such  at  the  moment  the  title  passes 
that  a  trust  will  result  from  tbe  transaction 
itself.'  A  like  limitation  is  to  be  found  in 
tbe  cliaracter  of  tbe  proof  requisite  to  tbe 
establishment  of  tbe  trust  Courts  are  very 
exacting  in  tbe  requirement  of  unquestiona- 
ble evidence  to  establish  a  resulting  trust 
Whatever  is  essential  to  exhibit  tbe  equity 
of  the  cestui  que  trust  must  appear  in  a  clear 
and  unclouded  light  •  •  •  Tbere  waa  no 
attempt  to  show  what  amount  of  money  was 
advanced  to  Johnson  at  the  date  of  tbe  com- 
mencement of  the  discovery  work,  what  was 
given  him  from  that  time  to  tbe  filing  of  tbe 
certificate  of  location,  or  tbe  completion  of 
the  title  by  tbe  finding  of  mineral,  nor  what 
were  the  disbursements  incident  to  these 
things.  It  Is  thus  impossible  by  inference  or 
arguments  to  find  the  necessary  proof  as  to 
the  application  of  tbe  intervener's  money  to 
tbe  procurement  of  tbe  title."  Smith  v.  Tur- 
ley,  32  W.  Va.  14,  9  S.  E.  46;  Warner  v. 
Bowdoln  Square  Baptist  Soc,  148  Mass. 
400,  19  N.  E.  403 ;  Dude  v.  Ford,  138  U.  S. 
587,  11  Sup.  Ct  417,  34  L.  Ed.  1091;  Knox 
et  aL  V.  McFarran,  4  Colo.  596. 

In  addition  to  appellant's  contention  al- 
ready noticed,  tbere  are  two  others  which 
she  relies  on  for  reversal,  viz.:  (a)  Alleged 
error  In  the  construction  of  tbe  law  by  tbe 
lower  court  concerning  deeds  of  real  prop- 
erty between  husband  and  wife,  where  tbe 
consideration  is  not  paid  by  the  one  taldng 
title;  (b)  refusal  of  the  court  to  allow  de- 
fendant to  testify  as  to  a  conversation  be- 
tween ber  husband  and  deceased,  which  took 
place  the  day  after  defendant's  marriage. 


[4]  As  to  the  first  ground,  appellant's  posi- 
tion is  supported  by  tbe  great  weight  of  aa- 
tborlty.  Her  contention  is  to  tbe  effect  tliat. 
when  a  husband  pays  the  purchase  money 
and  takes  a  conveyance  In  tbe  name  of  bis 
wife,  the  presumption  arises  that  he  intended 
it  as  a  gUt,  and  there  is  no  twesumption  of 
a  trust  in  sudi  case;  while,  on  the  otber 
hand,  if  tbe  conveyance  be  taken  in  the  name 
of  the  hnsband,  the  purchase  money  being 
paid  by  tbe  wife,  no  presumption  of  an  In- 
tention to  make  a  gift  arises,  bat  the  jwe- 
sumption  of  a  resulting  trust  in  favor  of  tbe 
wife  at  once  arises,  and  tbe  husband  will  be 
deemed  to  be  a  trustee  of  the  property  tboa 
acquired  for  ber  benefit,  unless  be  is  able  to 
overcome  such  presumption  by  establlsblng 
a  different  intention.  The  court  below  as- 
sumed and  maintained  throughout  the  trial 
tbe  position  that  the  rule  applied  to  husband 
and  wife  equally;  In  otber  words,  that.  If 
tbe  conveyance  of  the  property  be  taken  to 
the  husband,  which  was  paid  for  by  the  wife, 
tbe  law  raises  the  presumption  that  she  in- 
tended the  same  to  be  a  gift 

[S]  This  was  an  erroneous  view  of  the  law 
entertained  by  the  court,  but  we  are  unable 
to  see  wherein  appellant  was  prejudiced 
thereby.  Had  tbe  court  mled  correctly  on 
the  question.  It  would  still  have  been  neces- 
sary for  appellant  to  prove  at  the  trial  tbe 
facts  constituting  a.  resulting  trust  as  plead- 
ed in  her  answer.  As  we  read  tbe  record, 
no  evidence  offered  by  defendant  was  ex- 
cluded by  reason  of  tbe  court's  views  on  tbis 
question.  On  tbe  contrary,  tbe  record  man- 
ifests a  decided  liberality  on  the  part  of  tbe 
court  in  admitting  evidence  favorable  to 
defendant  This  can  be  accounted  for  In 
view  of  tbe  court's  expressed  sympathy  for 
defendant  As  to  the  rule  recognizing  tbe 
distinction  in  conveyances  between  husband 
and  wife,  tbe  following  authorities  are  in 
point  and  appear  to  support  such  distinction 
beyond  controversy,  viz.:  Doll  v.  Glfford, 
supra  ;  Kline,  Adm'r,  v.  Ragland,  47  Ark.  Ill, 
14  S.  W.  474 ;  Wright  v.  Wright  242  HL  71, 
89  N.  B.  789,  26  L.  R.  A.  (N.  S.)  161;  Heath 
V.  Slocum,  116  Pa.  549,  9  Atl.  259. 

[(]  Tbe  remaining  question  for  considera- 
tion pertains  to  the  ruling  of  the  lower  court 
in  refusing  to  allow  defendant  to  testify  as 
to  a  conversation  between  her  husband  and 
deceased  concerning  the  matters  in  issuer 
on  tbe  day  succeeding  ber  marriage.  It 
would  appear  from  the  record  that  tbe  court 
held  defendant  to  be  disqualified  under  the 
act  of  1907,  p.  629,  Session  Laws  of  that 
year,  which  reads  in  part  as  follows:  "In 
any  such  action,  suit  or  proceeding,  any  ad- 
verse party  or  parties  in  interest  may  testify 
as  to  any  conversation  or  admission,  or  as  to 
'all  matters  and  things  connected  with  tbe 
subject-matter  of  said  action,  suit  or  pro- 
ceeding, and  which  conversation  and  admis- 
sion and  matters  and  things  aforesaid,  oc- 
curred before  the  death  and  iii  the  presence 
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of  snch  deceased  person  and  also  In  the  pres- 
ence of  any  member  of  the  family  of  snch  de- 
ceased person  over  the  age  of  sixteen  years, 
or  In  the  presence  of  any  heir,  legatee  or 
devisee  of  such  deceased  person  over  the 
age  of  sixteen  years;  provided,  however,  that 
snch  member  of  the  family,  belr,  legatee  or 
devisee,  as  the  case  may  be,  Is  present  at  the 
bearing  of  said  action,  suit,  or  proceeding, 
or  whose  testimony  Is  or  may  be  procurable 
at  such  trial." 

Appellant  contoids  that  imder  the  act  she 
was  qualified  to  testify,  claiming  that  the 
evidence  sought  to  be  elicited  pertained  to 
a  conversation  between  her  husband  and  de- 
ceased In  her  presence;  that  she  was  an  ad- 
verse party  In  Interest;  that  the  conversation 
related  to  matters  and  things  connected  with 
the  subject-matter  of  the  action;  and  that 
at  the  time  of  the  conversation  she  was  a 
mtmber  of  the  family  of  said  deceased  over 
the  age  of  16  years.  The  question  here 
raised  Is  an  Important  issue  on  this  appeal. 
The  evidence  shows  that  from  September  80, 
1907,  to  April  8,  1908,  defendant,  her  hus- 
band, and  deceased  lived  together  harmonl- 
otisly  In  the  house  In  controversy,  and  de- 
fendant took  care  of  the  house  and  did  the 
work;  also  that  defendant  and  her  husband 
occupied  deceased's  house  with  him  upon  his 
nrgent  Invitation.  There  Is  no  evidence  as 
to  any  definite  agreement  between  these  three 
parties  concerning  their  Joint  occupation  of 
the  premises.  The  evidence,  taken  as  a 
whole,  ratbnr  tends  to  show  that  they  were 
living  together  In  pleasant  family  relations, 
without  any  definite  contract  between  them 
concerning  the  household  exx)enseB  and  oc- 
cupancy of  the  home.  Under  this  state  of 
the  record,  it  becomes  necessary  to  construe 
the  phrase  "In  the  presence  of  any  member 
of  the  family  of  such  deceased  person,"  found 
in  the  act.  If  defendant  was  not  a  member 
of  the  family  within  the  intent  thereof,  then 
the  court's  ruling  was  right ;  otherwise  not 
It  is  true  the  husband  testified  as  to  the 
conversation  between  himself  and  deceased 
concerning  a  number  of  matters,  but  nothing 
was  testified  to  concerning  the  real  property 
in  issue;  on  the  other  hand,  defendant  was 
interrogated  specifically  as  to  the  same.  It 
is  suggested  by  appellees  that.  If  the  court 
erred  in  excluding  defendant  as  a  witness,  it 
is  error  without  prejudice,  as  the  conversa- 
tion had  already  been  testified  to  by  the 
biuband,  and  her  testimony  would  be  mere- 
ly cumulative.  We  cannot  adopt  this  reason- 
ing. If  a  competent)  witness,  defendant 
conid  have  testified  to  the  entire  conversa- 
tion. It  cannot  be  presumed  that  she  would 
have  simply  corroborated  the  testimony  given 
by  her  husband.  He  may  have  omitted  In 
bis  testimony  a  substantial  part  of  the  con- 
veriatioD,  which  defendant.  If  a  competent 
witness,  could  and  probably  would  have  sup- 
plied, had  she  been  allowed  to  testify. 

The  coustructlon  of  the  statute,  respecting 


the  Intent  and  meaning  of  the  Legislature 
In  the  use  here  of  the  word  "family,"  ap- 
pears to  be  necessary.  Innumerable  courts 
and  text-writers  have  defined  this  word, 
but  no  decision  can  be  found  which  attempts 
to  give  it  a  fixed,  definite,  and  Invariable, 
meaning  when  used  In  statutes.  It  seems 
to  be  generally  conceded  that  it  has  several 
meanings,  its  broadest  one  Includes  all  those 
who  are  descended  from  one  common  pro- 
genitor— tuus  of  the  same  blood.  In  a  less 
comprehensive  sense,  it  means  a  collective 
body  of  persons  living  together  and  constitut- 
ing one  household  under  one  head.  In  a 
still  more  Umlted  sense.  It  means  father, 
mother,  and  children.  It  is  also  defined  as 
follows:  "Family,  at  law,  is  a  collective  body 
of  persons  who  live  In  one  home,  under  one 
head  or  manager."  3  Words  &  Phrases,  p. 
2673.  It  has  also  received  countless  Interpre- 
tations as  found  In  statutes  concerning  home- 
stead exemptions,  and  exemption  of  personal 
earnings  of  the  head  of  a  family,  etc. ;  like- 
wise when  found  In  wills  and  codicils.  Its 
meaning  has  been  often  adjudicated  when 
found  In  statutes  concerning  widows'  allow- 
ances, etc.  It  seems  to  be  generally  held 
that,  in  the  absence  of  a  statute  specifically 
defining  its  meaning.  Its  purport  and  effect 
are  to  be  determined  by  the  context  of  the 
statute  and  consideration  of  the  subject-mat- 
ter to  which  It  refers.  One  court,  In  Roco 
V.  Green,  60  Tex.  483,  has  laid  down  the 
following  rule:  "We  deduce  from  the  author- 
ities the  following  general  rules  to  determine 
when  the  relation  of  a  fttmlly,  as  contem- 
plated by  law,  exists;  (1)  It  Is  one  of  social 
status,  not  of  mere  contract  (2)  Legal  or 
moral  obligation  on  the  bead  to  support  the 
other  members.  (8)  Corresponding  state  of 
dependence  on  the  part  of  the  other  members 
for  this  support."  However,  that  case  was 
founded  upon  a  construction  of  a  section  of 
the  Texas  state  Constitution,  which  reserved 
from  forced  sale  certain  designated  property, 
which,  by  the  act,  withdrew  the  same  from 
the  estate  of  a  deceased  person  "in  case  a 
constituent  of  the  family  survived."  It  was 
there  held  that  a  married  daughter  with  her 
children,  residing  with  her  mother,  was  not  a 
constituent  member  of  the  family  such  as  en- 
titled her  and  her  children  to  the  homestead 
upon  the  death  of  the  mother.  Many  cases 
are  dted  by  counsel  In  their  briefs  for  the 
purpose  of  supporting  their  views  respective- 
ly upon  this  question,  but  our  attention  has 
been  called  to  none  which  are  in  point  or 
which  are  of  much  assistance  In  determining 
the  question. 

It  win  be  noticed  that  our  statute  of  1007 
above  quoted  was  merely  an  addition  to  the 
law  then  existing.  As  the  law  existed  at  the 
time  of  its  enactment  defendant  would  not 
have  been  a  competent  witness  for  any  pur- 
pose in  this  case.  Under  the  statute  of  1907, 
1b  the  defendant  a  competent  witness  under 
the  facts  here  shown?   We  think  not   A^fea-  j 
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souable  Inference  as  to  tibe  purpose  of  the 
Legislature  In  enacting  the  statute  mention- 
ed would  be  that  in  this  class  of  actions  all 
evidence  pertinent  to  the  issues  ought  to  be 
admitted,  when  such  rule  would  work  no  in- 
jury or  prejudice  to  the  estate  or  to  any  par- 
ty or  person  Interested  as  heirs  or  beneficia- 
ries In  the  result  of  the  proceedings.  It  is 
probable  that  in  this  kind  of  an  action  any 
conversation  concerning  the  subject-matter  of 
litigation,  had  between  deceased  and  a  third 
party  in  the  presence  of  an  heir,  legatee,  or 
devisee  of  the  deceased,  or  in  the  presence  of 
a  member  of  his  family,  would  not  result  in 
injury  to  the  estate,  because,  in  theory  at 
least,  the  interests  of  deceased's  family,  his 
legatees,  heirs,  and  devisees,  would  naturally 
Ue  with  the  administrator  or  executor,  and 
their  evidence  would  be  available  to  assist  in 
determining  the  truth  or  falsity  of  the  facts 
detailed  by  such  conversation.  The  common- 
law  authorities  generally  concede  that  there 
Is  no  du^  Imposed  on  a  husband  or  wife  to 
provide  for,  support,  or  maintain  stepchil- 
dren. Still  it  is  generally  held  that,  if  such 
children  are  taken  into  the  family  as  constit- 
uent members  thereof,  and  treated  and  fos- 
tered as  children  of  the  whole  blood,  they 
will  be  considered  members  of  the  family 
and  entitled  to  such  support.  In  such  case, 
however,  the  rule  is  not  to  be  Interpreted  as 
extending  the  right  of  inheritance  to  those 
entitled  to  such  support  The  following  cas- 
es InTolve  an  Interpretation  of  the  word 
"family"  as  used  in  divers  statutes,  viz.: 
Town  of  Manchester  v.  Town  of  Rupert,  6 
Vt  281;  Menefee  v.  Chesley,  98  Iowa,  65,  66 
N.  W.  1038;  McMahill  v.  Estate  of  McMahlll, 
118  m.  461;  Smith  v.  Wlldman,  37  Conn.  384; 
Bowne  v.  Witt,  19  Wend.  (N.  Y.)  476.  These 
cases  are  instructive  as  showing  the  different 
views  entertained  by  the  various  courts  in 
construing  the  meaning  of  the  word  "family" 
when  used  in  statutes. 

Our  conclusions  are  that,  as  to  the  compe- 
tency of  the  defendant  as  a  witness,  the  stat- 
ute relied  on  most  be  considered  in  connec- 
tion with,  and  controlled  by,  the  statutes  of 
descent  and  distribution,  rather  than  the 
meaning  of  the  word  "fitmlly,"  as  deduced 
from  any  other  statute;  and  that  the  words 
"member  of  the  family"  of  such  deceased,  in 
the  sense  here  used,  include  only  such  per- 
sons living  with  the  deceased  as  would  In- 
herit from  him  by  the  laws  of  descent  Oth- 
ers, such  as  heirs,  legatees,  and  devisees,  who 
do  not  live  with  deceased  so  as  to  constitute 
members  of  his  family,  are  specially  mention- 
ed In  the  statute.  The  court,  therefore,  did 
not  err  In  excluding  defendant  as  a  witness. 

We  do  not  tiilnk  the  record  discloses  suffi- 
cient proof  to  warrant  a  decree  fastening  a 
resulting  trust  upon  the  property;  nor  was 
the  proof  sufficient  to  warrant  a  decree  for 
an  equitable  lien  in  favor  of  defendant 

In  view  of  the  able  dissenting  opinion  writ- 
ten by  our  Brother  BELL,  we  feel  impelled  to 


add  a  word  to  what  has  already  been  said. 
The  court  does  not  seem  to  be  divided  on  any 
legal  or  equitable  principle  involved  in  the 
majority  opinion,  but  the  disagreement  arises 
from  an  analysis  of  the  testimony  and  the 
force  and  eftect  to  be  given  thereto.  True, 
the  record  shows  that  appellant,  as  well  as 
her  mother  and  stepfather  (Davenport),  were 
poor  but  industrious  colored  people;  but  It 
shows  with  equal  clearness  that  appellees 
were  also  respectable  and  poor  colored  peo- 
ple; In  addition  to  which.  It  discloses  that 
appellees  were  the  heirs  at  law  of  Davenport 
under  the  statutes  of  descent  of  this  state. 
The  Legislature,  as  the  supreme  law-making 
power  of  the  state,  might  have  conferred 
right  of  inheritance  upon  stepchildren,  but  It 
has  not  done  so.  The  courts  do  not  question 
the  wisdom  of  laws  enacted  by  the  people's 
representatives,  but  they  look  only  to  the  en- 
forcement of  the  laws  as  they  find  them. 

The  minority  opinion  invokes  the  nwTlni 
"There  Is  no  wrong  without  a  remedy."  The 
converse  is  also  true,  as  illustrated  In  this 
case.  The  remedy  sought  fails,  because,  in  a 
legal  sense,  there  was  no  wrong  suffered  or 
shown.  We  would  suggest  that  the  maxim 
"Damnum  absque  injuria"  is  recognized  and 
observed  in  every  court  where  the  common 
law  is  practiced,  and  under  Its  observance 
untold  injuries  of  a  moral  or  dvU  nature  are 
suffered  in  individual  cases,  for  which  there 
is  no  redress.  The  maxim  can  be  illustrated. 
Suppose  the  mother,  prior  to  her  death,  had 
been  the  record  owner  of  this  property  and 
had  deeded  or  devised  the  same  to  her  hus- 
band, thereby  disinheriting  her  own  flesh  and 
blood.  No  doubt  this  would  be  considered  a 
moral  wrong;  Indeed  It  would  have  worked 
practically  the  same  moral  wrong  against 
which  Judge  BELL  so  eloquently  Inveighs; 
but  who  can  say  that  any  known  law  or  rule 
of  equity  could  be  invoked  in  such  a  case  to 
deprive  Davenport  and  his  lawful  heirs  ot  the 
interest  so  conveyed?  In  other  words,  the 
distinction  between  the  views,  as  expressed 
by  the  minority  opinion  and  the  majority 
opinion,  comes  to  this:  The  majority  opinion 
recognizes  the  statutes  of  descent  and  distri- 
bution and  the  unbroken  line  of  dedslouB  of 
the  highest  court  of  this  state  as  controlling 
until  set  aside  by  the  legislative  branch  of 
the  state  government;  while  the  minority 
view  Is  that,  when  said  statutes  and  deci- 
sions seem  to  conflict  with  the  personal  view 
of  an  Inferior  court  concerning  moral  ques- 
tions, they  have  no  binding  force. 

The  evidence  here  well  justifies  a  presump- 
tion that  Davenport  Intended  his  stepdangh- 
tor  to  have  the  $1,500  In  interest-bearing 
bank  certificates  which  he  had  turned  over 
to  her,  and  which  she  possessed  at  the  time 
of  his  death,  but  that  he  desired  the  real 
property  to  go  to  his  lawful  heirs.  While  the 
evidence  shows  that  on  several  occasions  he 
stated  he  intended  to  give  the  real  estate  to 
the  stepdaughter,  the  &ct  J^emalas  that  he 
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nerer  evinced  any  Intention  by  act  or  deed 
to  do  80.  He  bad  ample  opportunity  to  con- 
summate Ms  alleged  Intention,  and  even  in 
Us  last  sickness  there  were  several  days  be- 
fore death  in  which  he  could  have  transfer- 
red the  property  to  appellant,  dther  by  will 
or  deed. 

It  cannot  be  said  tliat  this  conrt  has  In  any 
way  overlooked  appellant's  interests ;  for  in 
a  recent  decision  it  has  reversed  a  judgment 
brought  here  by  her,  in  order  that  she  might 
tiare  the  full  benefit  of  a  Jury  trial  upon  is- 
sues which  Involve  her  material  property 
rights. 

The  former  opinion  is  withdrawn,  and  the 
Judgment  wUl  be  affirmed. 

Judgment  affirmed. 

BELL  and  MORGAN,  JJ.,  dissent. 

BELL^  J.  (dissenting).  I  have  such  Im- 
plicit confidence  in  the  integrity  and  sound 
Judgment  of  my  Associates  that  it  would  be 
a  straggle  for  me  to  dissent  from  their  con^ 
elusion.  If  I  were  not  convinced  that  they  un- 
wittingly do  a  great  injustice  to  the  appel- 
lant, Nellie  Fagan,  through  the  misapplica- 
tion of  a  technical  rule  of  evidence  to  a 
state  of  facts,  to  which,  I  think,  it  was  never 
intended  to  apply;  and,  further,  my  Associ- 
ates and  the  trial  court,  as  I  understand  it, 
agree  with  me  that  the  result  of  the  Judg- 
ment carries  with  It  injustice,  because  of 
the  supposed  Impotency  of  the  court  to  in- 
vade what  the  majority  think  an  impregnable 
line  of  court  decisions  and  precedents,  pre- 
venting them  from  doing  what  they  should 
Uke  to  do,  If  legally  possible. 

October  8,  1891,  James  Davenport,  a  hard- 
working and  saving  colored  hodcarrler,  mar- 
ried Ella  Kaseby,  an  equally  hard-working 
and  saving  colored  laundress.  The  wife 
brought  to  the  marriage  a  three  year  old 
danght»,  now  the  appeDant  herein,  and  |oOO 
in  cash,  and  immediately  after  the  marriage 
she  took  up  her  residence  and  vocation  in  the 
city  of  Denver,  working  out  as  a  laundress  by 
the  day,  saving  her  earnings,  and  Intensely 
persisted  in  her  efforts  for  almost  10  succes- 
sive years,  or  until  October  8, 1001,  when  she 
died,  leaving  her  husband,  the  said  James 
Davenport,  and  her  said  daughter,  then 
about  13  years  of  age,  as  her  sole  heirs  at 
law.  The  daughter.  Immediately  upon  the 
death  of  her  mother,  assumed  the  duties  as 
housekeeper  for  Davenport,  and  faithfully 
attended  to  them  for  almost  8  years,  or  until 
about  April  8,  1909,  when  Davenport  died, 
leaving  her  In  the  possession  of  lot  22,  block 
188,  BtUes'  addition  to  the  dty  of  Denver, 
with  a  little  one-atory  brick  house  thereon.  In 
which  the  family  had  lived  ey&e  since  the 
marriage,  and  also  left  in  her  possession 
about  $1,500  in  bank  certtflcates.  When  Dav- 
enport was  married,  he  owned  an  undivided 
one-half  interest  in  the  lot  and  house  before 
mentioned,  and  a  colored  friend  of  his  by 
the  name  of  Baraett  owned  the  other  half 
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thereof.  These  two  poor  colored  men  pur- 
chased this  home  on  the  7th  day  of  Novem- 
ber, 1887,  for  a  consideration  mentioned  in 
the  deed  of  ^,000,  and  gave,  in  part  payment 
thereof,  a  trust  deed  for  $1,550,  which  was 
released  November  9,  1889,  and  there  is  evi- 
dence tending  to  show  that  they  borrowed 
some  money  from  a  real  estate  man,  but  the 
amount  and  security,  if  any,  given  therefor 
is  not  made  known.  Davenport  admitted  to 
a  friend  of  his,  one  of  the  witnesses,  that  be 
was  in  debt  when  he  married,  and  that  his 
wife  let  him  have  her  money  to  pay  for  the 
home,  and  notwithstanding  this  indebtedness 
and  his  meager  earnings,  on  November  16, 
1891,  just  a  little  more  than  one  month  aft- 
er the  marriage,  he  loaned  Bamett  $600, 
which  was  secured  by  a  truE^t  deed  on  Har- 
nett's interest  in  the  property,  and  about  two 
years  afterwards  he  loaned  him  ^00  more, 
which  was  likewise  secured.  Doubtless  both 
of  these  loans  were  made  as  a  means  of  buy- 
ing Harnett's  interest  in  the  property,  as  the 
title  thereto  was  obtained  by  Davenport 
through  those  avenues  on  the  28th  day  of 
November,  1894,  when  the  first  trust  deed  to 
him  was  foreclosed,  and  the  pr(^)erty  pur- ' 
chased  by  him  for  the  amount  due  on  said 
trust  deed,  and  expenses,  and  a  deed  im- 
mediately executed  to  him,  as  at  that  time 
there  was  no  equity  of  redemption  in  this 
state  from  such  sales.  There  is  not  a  par- 
ticle of  evidence  showing  that  the  wife  had 
a  dollar  of  the  money  she  brought  to  the  mar- 
riage or  any  of  her  earnings  at  the  time  of 
her  death,  except  such  as  she  was  entitled  to 
claim  as  ber  interest  In  the  property  or  pos- 
sibly the  bank  certtflcates  t>efore  mentioned, 
and,  in  support  of  such  claim,  there  is  plenty 
evidence  to  the  effect  that  the  money  she  bad 
at  the  time  of  the  marriage  and  ber  subse- 
quent earnings  were  invested  in  the  property. 

Victor  Scruggs,  who  worked  with'  Daven- 
port for  a  period  of  about  8  years,  testified 
that  Davenport  told  him  about  four  or  five 
months  after  the  marriage  tha£  "bis  wife  was 
going  ahead  with  the  property  and  keeping 
up  the  payments,  for  he  wasn't  making  a 
dollar;  that  was  during  the  panic."  He 
further  testified  that  the  panic  lasted  about 
a  year  and  a  half,  and  that,  when  Davenport 
did  work,  be  did  not  earn  over  $1.50  a  day, 
and  that,  in  a  conversation  he  bad  with  him 
after  the  wife  died,  Davenport  "commenced 
crying  about  bis  wife,  bow  hard  she  worked 
and  helped  to  pay  for  the  place,  and  now,  he 
says,  •  •  •  'I  want  Nellie  to  have  this 
place  when  I  die.  •  •  •  she  has  stayed 
here,  and  her  mother  worked  bard  and  has 
put  more  monfey  in  the  place  than  I  have, 
and  I  want  her  to  have  this  place  when  I 
die.' " 

Mr.  Dwyer,  a  shoeman,  and  a  particular 
friend  and  neighbor  of  the  Davenports,  testi- 
fied that,  shortly  after  the  death  of  Daven- 
port's wife,  Davenport  told  him  that  "ber 
(Nellie  Fagan's)  mother  helped  blm  make  the 
money  to  get  the  property  with,  and  that  be 
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certainly  would  see  that  she  (NelUe  Fagan) 
would  have  it,"  and  the  witness  also  testi- 
fied that,  In  a  conversation  with  Davenport 
about  two  weeks  before  his  death,  Davenport 
told  him  that  Nellie  would  get  the  property; 
"that  she  was  entitled  to  it;  that  Nellie  had 
worked  hard  since  her  mother  died  and 
helped  him,  and  if  it  was  not  for  NelUe  and 
her  mother  he  wouldn't  be  able  to  hold  the 
property." 

Mahalia  Ming  testified  that  Davenport  and 
his  wife  "bad  purchased  and  owned  their 
own  home  In  Denver,  Colo.  They  had  both 
saved  money  from  their  work,  and  my  sister 
(Mrs.  Davenport)  took  from  Kirkwood,  Mo., 
when  they  were  married  about  $500,  which 
was  put  into  the  home.  •  *  •  She  was  a 
hard-working,  saving  woman.  She  saved 
her  jnoney  and  Improved  the  home  and  help- 
ed pay  it  out  of  debt." 

J.  W.  Barnett  testified  that  the  property 
was  purchased  by  Davenport  before  the  mar- 
riage, "and  after  the  marriage  Mrs.  Daven- 
port helped  pay  for  it  •  ♦  •  She  was  a 
hard-working,  saving  woman.  She  was  a 
laundress  and  worked  out  by  the  day  and 
•gave  it  to  Mr.  Davenport  to  pay  on  the  prop- 
erty and  support  the  family." 

Pat  Ming  testified  that  "Davenport  visited 
me  in  Kirkwood  •  •  •  he  told  me  that 
when  he  married  EUa  Barnett  (appellant's 
mother)  he  was  in  debt,  and  site  gave  him 
money  that  she  had  previous  to  their  mar- 
riage to  help  him  out  of  debt  for  their  home." 

The  foregoing  with  other  evidence  was  In- 
troduced on  behalf  of  the  appellant,  and  the 
trial  Judge,  in  his  announcement,  said:  "This 
Is  a  case  that  illustrates  that  hardships  may 
arise  under  the  law.  If  there  ever  was  a 
case  that  ai^ieals  to  a  sense  of  moral  Justice, 
this  one  does,  on  bdalf  of  the  defendant 
here.  I  think  that  the  evidence  shows  that 
this  giri;  at  two  or  three  years  of  age,  was 
taken  into  ttiis  family,  and  that  her  mother 
brought  somewhere  about  $600,  which  went 
into  the  family  funds.  The' mother  worked 
for  years  at  hard  labor,  and  her  eamiugs 
went,  so  far  as  the  evidence  in  the  case 
shows,  in  the  same  way,  and  the  deceased 
got  the  benefit  of  it  all,  and  it  is  an  ex- 
tremely harsh  matter  and  a  great  moral  in- 
justice that  this  girl  cannot  recover  what 
she  should  be  entitled  to  at  least;  that  is, 
the  proportion  of  the  estate  that  was  created 
by  her  mother.  It  is  impossible  for  the 
court  to  determine,  from  this  evidence.  Just 
how  much  of  these  funds  or  earnings  went 
into  the  property.  There  is  no  evidence  here 
of  any  definite  amount  having  gone  in  out  of 
the  $500.  There  is  evidence  Here — plenty  of 
it — to  sustain  the  proposition  that  she  had 
helped  pay  for  this  home.  •  •  •  There 
Is  evidence  to  show  that  some  time  prior  to 
this — some  time  prior  to  her  marriage — she 
bad  $500.  The  evidence  shows  that  a  month 
after  the  marriage  the  deceased  made  this 
loan,  which  is  the  source  of  bis  title  to  an  un- 
divided  one-half   of   the  property,   and   if 


this  $600  could  have  been  traced  Into  tlila 
loan  this  court  would  have  held  that  tbere 
was  an  equitable  lien  there,  provided  tliere 
hai  aUo  been  an  arrangement  thovm  that 
v>ould  rebut  the  pretumption  of  lato  that  ob- 
tains in  dealings  between  husband  and  toife 
that  these  matters  are,  in  the  absence  of 
any  showing  to  the  contrary,  assumed  to  te 
gifts,  which  is  a  toell-established  principle  of 
law."    (Italics  mine.) 

If  the  courts  are,  in  fact,  as  Impotent  as 
the  criticisms  of  the  learned  trial  Judge 
would  indicate,  then  the  boasts  of  the  cban- 
cellors  throughout  many  generations,  tliat 
"Equity  will  not  suffer  a  wrong  without  a 
remedy,"  have  been  but  tinkling  cymbals  and 
of  no  substantial  benefit  However,  I  do  not 
thing  that  the  court  is  as  powerless  as  the 
learned  trial  Judge  concluded  in  this  case. 
He  unfortunately  labored  under  an  erroneons 
assumption  in  holding  that  it  "is  a  well-es- 
tablished principle  of  law"  that,  in  the  ab- 
sence of  any  showing  to  the  contrary,  ttte 
moneys  or  property  of  the  wife  received  by 
the  husband  are  assumed  to  be  gifts.  It  is, 
rather,  a  well-established  principle  of  law 
that  if  a  husband,  upon  whom  rests  a  legal 
obligation  to  supply  bis  wife  with  a  home 
and  maintenance,  being  out  of  debt  turns 
over  his  money  or  property  to  her,  he  will 
be  presumed  to  have  made  a  gift  thereof. 
However,  if  the  wife,  upon  whom  rests  no 
such  primary  legal  obligation,  places  ber 
money  in  her  husband's  hands,  and  he  In- 
vests it  In  realty  and  takes  the  title  In  his 
own  name,  the  presumption  prevails  that  a 
gift  is  not  Intended,  but  that  he  holds  the 
title  in  trust  for  her.  Wright  v.  Wright  242 
111.  71,  89  N.  E.  789,  26  L.  R.  A.  (N.  S.)  161 ; 
Lloyd  V.  Woods,  176  Pa.  63,  34  AU.  026; 
Kline  V.  Ragland,  47  Ark.  Ill,  14  S.  W.  474  r 
Tltle  Ins.  &  Trust  Co.  v.  Ingersoll,  158  Cal. 
474,  lU  Pac.  362,  363. 

I  think  the  trial  Judge  also  erred  in  hold- 
ing that  there  is  no  evidence  showing  what 
amount  or  when  any  of  the  wife's  money  was 
invested  in  the  property.  Every  necessary 
element  of  this  case  may  be  proven  by  cir- 
cumstantial evidence,  and  therefore  the  trial 
court  bad  a  right  to  take  into  consideration 
the  fact  that  Davenport  was  in  debt  when 
he  married;  that  he  was  a  hodcarrier  work- 
ing for  low  wages;  that  he  was  obliged  to 
live  out  of  his  wages,  and  at  times  Indulged 
in  luxuries,  such  as  Intoxicating  beverages; 
that  the  mother  of  the  appellant  brought  to 
the  marriage  $500  in  cash  about  30  days 
before  the  $600  loan  was  made;  that,  ac- 
cording to  one  of  the  witnesses'  at  least  this 
$500  together  with  Mrs.  Davenport's  subse- 
quent eamiugs  were  Invested  in  the  property ; 
that  no  other  disposition  of  this  money  has 
been  shown;  that  there  Is  no  evidence  that 
any  money  was  invested  in  the  purchase  of 
the  property,  except  the  $600  and  $800  loans ; 
that  Davenport  admitted  during  his  lifetime 
that  his  wife  helped  to  pay  for  the  property, 
and  had  put  more  money  into  it  than  he  did ; 
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that  the  property  belonged  to  the  appellant 
as  much  as  it  did  to  him  during  his  lifetime ; 
and  that  he  intended  that  she  should  hare 
the  whole  of  it  after  his  death,  because  of 
the  unremitting  toil  of  his  wife  and  the  ap- 
I>eUant  in  assisting  in  securing  and  maintain- 
ing the  home,  and  had  requested  the  witness 
Scruggs  to  go  with  him  to  a  lawyer  at  an 
early  date  to  will  the  property  to  her,  but 
was  soon  taken  ill  and  lived  but  a  few  daya 
thereafter. 

I  think  the  above-stated  circumstances  es- 
tablish a  definite  amount  and  time  of  in- 
vestment on  the  part  of  the  mother,  and  If, 
as  stated  by  the  witness  Scruggs,  she  had 
pat   more    money    into    the    property    than 
Davenport  did,  this  is  definite  to  the  extent 
of  one-half  of  their  combined  Investment; 
that  is,  if  the  two  paid  for  the  entire  prem- 
ises, and  Davenport  acknowledged  that  his 
wife  paid  more  than  he  did,  then  it  is  definite 
that  she  paid  for  at  least  one-half  thereof. 
As  to   the  amount  invested  by  her  above 
one-half,  it  is  indefinite;    but  the  fact  that 
she  cannot  recover  the  indefinite  sum  above 
one-half   should   not    militate    against   her 
right  or  the  right  of  her  heir  to  recover  the 
definite  sum  established.     It  is  and  always 
has  been  the  policy  of  the  law,  to  give  every 
reasonable  presumption  in  favor  of  Justice. 
Where  this  court  is  not  Iwund  by  some  leg- 
islative enactment  or  decision  of  a  tdgher 
<x>nrt  of  this  state  on  a  like  statement  of 
facts,  its  first  duty  Is  to  determine  what 
woQld    be    substantial    Justice,    then    make 
every  endeavor  to  find  some  approved  legal 
or  eqnitablef  way  by  which  Justice  may  be 
(lone.     It  is   a  severe  reflection  upon   the 
courts  when  a  Judge  feels  bound  to  say,  as 
was  done  In  this  case,  that  the  Judgment  he 
renders  carries  with  It  "a  great  moral  in- 
Jostice."    We  think  the  Judge  underestimated 
his  power  and  misconoelved  his  duty  when 
he  entered  Judgment  for  the  appellees,  while 
admlftlng  that  In  "Justice  and  good  morals" 
they  were  not  entitled  to  the  same;    We  are 
told,  however,  that,  in  leotablishing  a  trust 
like  the  one.  involved  here,  the  evidence  must 
be  almost  beyond  a  reasonable  doubt  in  favor 
of  the    trust.     This   extreme    rule    applies 
where  the  Justice  of  the  case  is  uncertain. 
Every  general  rule  has  its  numerous  excep- 
tions.   It  has  always  been  abhorrent  to  the 
chancellor  to  permit  injustice  to  prevail.    It 
was  the  inadequacy  of  the  law  to  furnish  a 
remedy  for   every  Jnjury    that   called    the 
court  of  equity  into  existence.    In  the  forma- 
tive period   the  chancellors   recognized   no 
difference  between  a  moral  and  a  legal  in- 
justice, but  were  guided  in  their  decisions  by 
their  consciences,  and  not  by  what  has  since 
been  aptly  termed  the  civil  or  Judicial  con- 
sdence  of  the  court,  but  by  their  own  indi- 
Tldnal  consciences,  by  their  moral  sense  ap- 
prehending what  is  right  and  wrong,  by  their 
own  conceptions  of  good  faith.    1  Pomeroy's 
Binlty  (3d  Ed.)  i  60. 
la  this  manner  the  first  precedents  were 


made,  and  continued  until  they  had  attained 
a  reasonable  completeness  with  respect  to 
fundamental  principles  and  general  rules. 
This  accumulation  became  the  storehouse 
whence  the  chancellors  obtained  material  for 
their  decisions,  and  both  guided  and  restrain- 
ed their*  Judidal  action.  Equity  is  ever  ex- 
panding its  doctrines  so  as  to  cover  new 
facts  and  relations,  and  has  a  power  of  or- 
derly expansion,  which  cannot  be  lost  with- 
out destrojdng  its  very  nature.  Pomeroy's 
Equity,  supra,  S§  59,  60.  However,  in  the  de- 
velopment of  every  Judicial  system,  the  peo- 
ple have  been  compelled  from  time  to  time 
to  destroy,  by  legislative  acts,  the  controlling 
powers  of  precedents,  before  such  orderly 
expansion  could  maintain  its  continuing 
growth. 

The  New  York  Legislature  in  1848  (Laws 
1848,  c.  379)  passed  a  most  sweeping  act 
termed  "The  Reformed  American  System  of 
Procedure"  with  the  avowed  purpose  of  de-- 
stroyin^  the  supremacy  of  a  multitude  of 
unjust  precedents,  and  to  adopt  the  general 
equity  theory  of  parties,  and  to  apply  this 
system  to  the  single  civil  action  in  all  dvll 
cases.  The  principles  of  this  act  became  so 
popular  that  the  legislatures  of  most  of  the 
states  of  the  Union  and  the  British  Parlia- 
ment soon  adopted  the  same.  Many  leading 
lawyers  and  infiuentlal  benches  gave  the  acts 
a  most  narrow  construction,  and  limited  the 
Intended  liberal  use  of  the  principles.  Pome- 
roy's Code  Remedies  (4th  Ed.)  {  6.  The  legis- 
lative policy  has  been,  and  is,  in  the  Juris- 
dictions adopting  the  liberal  procedure,  that 
the  court  shall  see  that  Justice  is  administer- 
ed according  to  the  liberalized  reformed  pro- 
cedure. It  should  not  now  be  possible  for  a 
court,  upon  facts  similar  to  those  contained 
in  this  record,  to  announce,  as  the  trial  court 
did  at  the  conclusion  of  the  evidence,  that 
"a  great  moral  injustice"  is  done  to  the'ap^ 
pellant  In  Us  Judgment  then  given  against 
her.  We  have  heard  no  denial  from  any  of 
the  Judges  that  the  well-worn  finger  prints 
of  the  mother  of  Nellie  Fagan  are  indelibly 
imbedded  in  every  fiber  of  this  home  secured, 
after  the  marriage,  and  that  the  appellant 
is  in  "Justice  and  good  morals"  entitled  to  at 
least  one-half  of  the  creation  of  her  mother, 
but  the  majority  of  the  court  seem  to  apply 
the  strict  rules  of  resulting  trusts,  properly 
applicable  where  the  rights  and  equities  are 
uncertain.  In  this  case  we  have  heard  no 
one  express  a  doubt  that  the  prevailing  equi- 
ties were  upon  the  side  of  the  appellant  It 
is  diflBcult  for  us  to  see  in  the  light  of  the 
equity  precedents,  built  up  by  a  long  line 
of  distinguished  chancellors,  the  great  under- 
lying principles  of  which  are  natural  Justice 
and  the  moral  code,  bow  a  majority  of  this 
court  can  consistently  confirm  -a  Judgment 
which  was  rendered  with  a  contemporaneous 
confession  that  it  was  in  violation  of  "moral 
Justice,"  and  that  it  was  "an  extremely 
harsh  matter  and  a  great  moral  inliasitice        j 
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that  this  girl  cannot  recover  what  she  should 
be  entitled  to." 

There  are  cases  wherein  statutory  prohibi- 
tions force  Judges  to  award  or  confirm  what 
they  believe  to  be  "harsh  and  unjust"  Judg- 
ments, but  In  this  case  the  Judges  are  not 
only  tree  from  legislative  prohibition,  but 
the  very  spirit  of  the  "Reformed  American 
System  of  Procedure"  adopted  by  our  Legis- 
lature demands  that  Judgments,  shall  be  In 
harmony  with,  rather  than  la  violation  of, 
•'moral  Justice."  We  know  of  no  system 
which  should  uphold  such  Judgments,  since 
the  technical  rigors  of  the  common  law  dom- 
mlnated  the  courts  and  the  precedents  creat- 
ed thereunder.  However,  this  Is  an  equity 
case,  and  we  understand  that,  by  force  of  the 
equity  rules  and  the  reformed  procedure, 
the  rigors  of  the  common  law  have  no  ap- 
plication to  the  facts  before  us. 

It  may  be  thought  that  the  appellant  may 
present  a  simple  claim  against  the  estate  for 
money  had  and  received.  This  suit  was 
brought  May  19,  1909.  AU  claims  against 
estates  are  required  to  be  filed  within  a  short 
time  limit,  to  entitle  claimants  to  participate 
in  the  Inventoried  assets.  When  Nellie  Fa- 
gan  la  driven  from  this  court  empty-handed, 
she  will  not  only  have  lost  all  interest  in  the 
home.  In  which  her  mother  admittedly  invest- 
ed the  net  earnings  of  almost  a  life's  toil,  to 
those  who  have  never  Invested  a  penny  there- 
in, but  will  be  mulcted  In  a  large  bill  of  costs 
that  win  probably  consume  her  net  earnings 
for  many  years;  and  it  is  not  probable  that 
this  simple-minded  colored  girl  will  be  dis- 
posed to  hazard  another  long  Journey  In 
ooorts  which  can  give  her  no  assurance  of 
more  substantial  remedies  than  mere  sympa- 
thy, while  confessing  that  her  claim  is 
"morally  Just"  In  fact,  the  machinery  of  the 
courts  is  so  Inordinately  expensive  that  those 
of  small  affairs  cannot  expect  to  reap  any 
real  relief  therethrough,  if  only  one  Journey 
la  required,  and  ■  they  may  well  expect  to 
really  lose,  though  the  courts  may  announce 
a  success,  If  the  Jonmey  must  be  doubled. 

We  think  it  the  purpose  of  equity  and  the 
reformed  procedure  that  the  courts  shall, 
from  the  threshold  to  the  termination  of  ev- 
ery suit  filed,  make  it  a  point  of  every  effort 
that  the  controversy  be  decided  and  deter- 
mined on  the  merits  in  a  single  proceeding, 
and  Justice  awarded  In  the  spirit  of  equity 
and  the  liberalized  reformed  procedure,  obliv- 
ions of  the  musty  precedents  created  by  the 
technical  rigors  of  the  common  law. 

We  do  not  believe,  with  all  due  deference 
to  the  majority  of  the  court,  that  any  tech- 
nical rule  of  evidence  or  any  finespun  tech- 
nical distinction  as  to  whether  the  facts  In 
this  case  bring  it  within  the  purview  of  an 
equitable  lien  or  a  resulting  trust  la  sufil- 
dent  to  Justify  the  creation  of  the  paradox 
exhibited  In  this  case  of  having  the  moral 
rights  of  the  appellant  standing  on  one  side 


of  a  dead  line  In  defeat,  and  the  appellees, 
confessed  to  be  In  the  wrong  by  the  trial 
court  in  its  announcement,  standing  upon 
the  other  side,  with  their  unrighteous  oaiise 
supported  by  the  decree  of  a  court  of  eaoity. 

MORGAN,  J.,  concurring. 


CHRISTIANSON  v.  TALMAGRt 
(Supreme  Court  of  Oregon.    Feb.  3,  1914.) 

L  Wills  (f  230»)— Rights  of  Lkoatees  akd 

Devisees— Estoppel. 

Where  a  testator  leaves  to  a  mother  and 
her  two  daughters  all  of  his  real  and  personal 
property,  except  $50,  which  he  bequeaths  to 
Ms  daoghter,  the  acceptance  by  his  daughter  of 
the  sum  bequeathed  to  her  from  the  other  leza- 
tees  does  not  estop  her  from  assertinx  the  in- 
validity of  the  devise  to  the  mother  under  L>.  O. 
L.  {  7335,  declaring  void  any  legacy  so  far  as 
it  concema  any  person  who  attests  Uie  wilL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  555-559;    Dec.  Dig.  {  230.»] 

2.  Adverse  Possession  ({  62*)  —  Mutttai. 
Rights  and  Liabilities— Adverse  Possbs- 
sioir. 

The  possession  by  an  administrator  of  land 
devised  to  his  wife  and  daughters,  the  devise 
to  his  wife  being  void,  because  she  attested  the 
will,  does  not  become  adverse  as  against  an. 
heir  of  testator,  entitled  to  the  share  devised 
to  the  adminisb'ator'B  wife,  till  the  heir  lias 
notice  that  the  cotenants  for  whom  the  adminis- 
trator is  acting,  including  his  wife,  claim  to 
own  the  land  absolutely. 

[Ed.  Note. — For  other  cases,  aee  Adverse  Pos- 
session, Cent  Dig.  M  324-327,  829-332;  Dee. 
Dig.  i  62.*] 

3.  Tenanct  in  CoiofORa  15*)— Ajdvkksk 
Possession— EviDERCS—WKiOHT  and  Sitf- 

FIOISNCT. 

Testimony  that  the  acta  giving  notice  to  a 
cotenant  of  a  claim  of  adverse  title  were  done 
about  10  or  12  years  ago,  the  witnesses  being 
unable  to  state  definitely,  is  not  sutiicient  to 
sustaia  the  claim  of  title  by  adverse  possession. 
[E!d.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  H  42-62;  Dec.  Di(.  i 
15.*] 

Appeal  from  Circuit  Court,  Lane  Coonty; 
Ll  T.  Harris,  Judge. 

Suit  by  Hans  T.  Chrlstlanson  against  Gw 
W.  Talmage.  From  a  decree  for  plaintiff, 
defendant  appeals.  Reversed,  and  snit  dis- 
missed. 

Geo.  O.  Bingham,  of  Salem,  for  appellant. 
WUllams  ft  Bean,  of  Eugene,  for  respondent. 

MOORE,  J.  This  Is  a  suit  to  quiet  the 
title  to  real  property.  From  a  decree  grant- 
ing the  relief  prayed  for,  the  defendant  ap- 
peals. An  examination  of  a  transcript  of 
the  evidence  discloses  that  Joseph  B.  Rich- 
ardson died  testate  in  Lane  county,  having 
on  the  preceding  day  made  his  last  will  and 
testament,  wherein  he  devised  and  be- 
queathed to  Mary  F.  Richardson  and  her 
daughters,  Carrie  E.  and  Eklna  K.,  all  his 
real  and  personal  property,  except  $50,  whldi 
sum  was  bequeathed  to  his  daughter  and  sole 
heir  at  law,  Susie  Talmage.    Mrs.  Rlchard- 
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son,  who  was  luimed  as  a  devlaee,  was  one 
of  the  two  witnesses  to  the  will.  Xo  person 
was  designated  by  the  testator  as  executor, 
whereupon  A.  M.  Richardson,  the  husband  of 
Mary  F.,  and  the  father  of  Carrie  K.  and 
Edna  K.,  upon  an  ex  parte  application  there- 
for, was  on  November  30,  1894,  appointed 
administrator  with  the  will  annexed.  The 
testator's  daughter,  on  the  22d  of  the  follow- 
ing month,  filed  In  the  county  court  of  that 
county  a  petition,  alleging  that  what  purport- 
ed to  be  such  last  wlU  was  Induced  by  undue 
Influence,  and  that  an  inspection  of  the  In- 
stminent  disclosed  that  it  was  not  properly 
witnessed.  In  consequence  of  which  It  was 
void.  The  aTerments  of  the  petition  were 
controverted  and  based  on  the  issues  thus 
formed,  a  trial  was  had,  and  the  will  duly 
probated  In  solemn  form  November  18,  1895, 
as  the  last  testament  of  Joseph  B.  Richard- 
son, deceased.  A.  M.  Richardson  was  there- 
upon appointed  and  qnallfled  as  administra- 
tor cum  testamento  annexo.  An  Inventory 
of  the  decedent's  estate  was  filed,  showing 
the  xiersonal  property  thereof  to  have  been 
appraised  at  $6.50.  Susie  Talmage,  on  Au- 
gust 1, 1806,  received  the  sum  so  bequeathed 
to  her,  and  executed  a  receipt  therefor.  Mrs. 
Richardson  testified  that  the  $50  so  acknowl- 
edged was  paid  out  of  her  own  funds  which 
she  had  earned  by  laboring  for  others,  and 
that  she  also  Uquldated  the  expenses  of  ad- 
ministering the  decedent's  estate.  Her  hus- 
band, however,  testifled  that  the  $50  was 
secured  by  mortgaging  the  claim  to  obtain 
the  money.  She  and  other  members  of  her 
family  hav«  discharged  all  the  taxes  im- 
posed on  the  land.  A.  M.  Richardson  and 
his  family  resided  on  a  farm  which  is  situ- 
ated 1%  miles  from  the  land  the  title  to 
which  is  involved  herein.  Upon  his  appoint- 
ment as  personal  representative  of  the  de- 
cedent's estate  he  took  possession  of  the  real 
property  thereof,  cultivated  the  tilled  part, 
about  5  or  6  acres,  cut  and  burned  the  brush 
from  about  20  acres  mote,  which  latter 
tract  was  seeded  to  grass;  and  about  10 
years  prior  to  the  trial  herein  he  fenced 
about  60  acres  of  the  premises  which  were 
used  In  pasturing  cattle  and  sheep.  When 
the  will  was  made  Carrie  E3.  Richardson 
and  her  sister,  Edna  E.,  were  minors;  but 
shice  that  time  each  has  attained  her  majori- 
ty, and  is  now  married. 

Susie  Talmage  died  Intestate  August  18, 
1908,  leaving  as  her  sole  heir  the  defendant, 
C.  W.  Talmage. 

Mary  F.  Richardson,  and  her  husband,  and 
their  daughters,  the  devisees,  Carrie  B.  Fow- 
ler and  Edna  K.  Sullivan,  and  their  hus- 
bands, on  December  5,  1910,  executed  to  the 
plalnUff,  Hans  F.  Christianson,  a  warranty 
deed  of  the  real  property  In  question,  which 
sealed  Instrument  was  duly  recorded  7  days 
thereafter.  No  person  has  ever  resided  upon 
the  land  since  the  testator  died;  his  estate 
has  never  been  settled,  nor  has  the  adminis- 
trator been  discharged. 


A.  M.  Richardson  testifled  that  he  took 
possession  of  the  land  for  each  of  the  dev- 
isees named  In  the  will,  and  held  It  for 
them  until  the  •  premises  were  conveyed  to 
the  plaintiff.  On  cross-examination,  how- 
ever, this  witness  admits  that  such  possession 
was  taken  by  him,  as  administrator,  pur- 
suant to  an  order  of  the  court  His  son,  E. 
M.  Richardson,  testified  In  chief  and  on 
cross-examination  In  the  same  manner  as 
his  father,  which  aclcnowledgements  were 
not  subsequently  denied  In  any  manner. 

[1]  Mary  F.  Richardson,  having  witnessed 
the  acknowledgement  of  the  will,  could  not 
be  a  benefl<dary  thereunder,  and  as  to  her 
the  devise  is  void.  L.  O.  L.  }  7335.  The 
reply  herein  avers  that,  by  accepting  the  $50 
bequeathed  by  her  father,  Susie  Talmage  and 
C.  W.  Talmage,  her  sole  heir  at  law,  are  es- 
topped from  asserting  that  Mrs.  Richardson 
took  no  title  under  the  will.  When  the  will 
was  reprobated  the  order  therefor  makes  no 
finding  with  respect  to  the  title  of  Mrs.  Rich- 
ardson as  to  any  of  the  testator's  property. 
The  contest  seems  to  have  been  limited  to 
the  question  of  undue  Infiuence,  and  the  court 
found  in  effect  that  the  testator,  at  the  time 
the  will  was  made,  was  of  sound  and  dis- 
posing mind  and  memory,  and  that  in  ex- 
ecuting this  instrument  he  was  not  swayed 
by  any  person.  The  reappointment  of  the 
administrator  with  the  will  annexed  was 
made  by  consent  of  the  parties,  thereby  tacit- 
ly admitting  that  the  devise  as  to  Carrie  E. 
Richardson  and  her  sister,  Edna  K.,  was 
valid,  whereby  each  took  an  undivided  one- 
third  of  the  real  property;  but,  the  will 
being  void  as  to  their  mother,  the  remaining 
Interest  which  the  testator  Intended  to  give 
to  her  was  Inherited  by  his  daughter.  Mrs. 
Talmage  was  entitled  under  the  terms  of  the 
will  to  the  bequest  of  $50,  and  In  accepting 
that  sum,  wlilch  Carrie  E.  Richardson  and 
Edna  K.  were  obliged  to  pay,  no  estoppel 
arises. 

[2]  Mrs.  Richardson's  title  to  the  share  of 
the  land,  inherited  by  Mrs.  Talmage,  If  any 
were  obtained,  must  have  been  secured  by 
adverse  possession  taken  and  held  for  her  by 
A.  M.  Richardson  at  a  time  when  he  was 
also  administrator  with  the  will  annexed. 
That  possession  was  held  for  a  sufficient 
length  of  time  ai^  under  a  claim  of  right  by 
Mrs.  Richardson  Is  conceded;  but,  since 
her  husband  took  and  held  the  possession  in 
a  dual  capacity  and  for  his  daughters,  who 
were  tenants  in  common  with  Mrs.  Talmage, 
we  do  not  think  the  possession  under  such 
circumstances  was  sufficient  to  bar  the  lat- 
ter's  right  of  entry,  for  it  wlU  be  presumed 
that  his  possession  was  not  hostile  to  that 
of  one  of  the  cotenants,  but  for  her  benefit 
as  well  as  for  his  daughter's  advantage. 
Northrop  v.  Marquam,  16  Or.  173,  18  Pac. 
449.  The  possession  of  the  administrator, 
who  was  also  holding  the  land  for  his  daugh- 
ters, could  not  become  adverse  as  against 
Mrs.   Talmage  until   the  latter  had^Jtotice      . 
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that  tbe  cotenanta  for  whom  he  was  acting, 
including  their  mother,  were  claiming  to  own 
the  land  absolutely.  Wheeler  t.  Taylor,  32 
Or.  421,  62  Pac.  183,  67  Am.  St  Rep.  540. 
In  Beers  v.  Sharpe,  44  Or.  386,  394,  7B  Pac. 
717,  719,  it  is  said:  "Before  possession  law- 
fully taken  by  a  cotenant  can  become  ad- 
verse to  tbe  parties  jointly  interested  in  tbe 
property,  so  as  to  set  In  motion  tbe  statute 
of  limitations,  there  must  be  an  actual  ouster 
and  notice  or  knowledge  of  the  hostile  In- 
tention In  pursuance  of  which  the  exclusive 
possession  has  been  held." 

[3]  Since  no  person  resided  upon  the  land 
in  question  after  the  death  of  the  testator, 
the  only  notice  of  an  adverse  claim  of  owner- 
ship that  could  have  been  imparted  to  Mrs. 
Talmage,  if  she  had  viewed  the  premises, 
was  to  have  been  obtained  from  the  fencing 
that  was  put  up,  and  from  the. brush  that 
was  cut  and  burned.  The  only  testimony 
with  respect  to  the  time  when  such  Improve- 
ments were  made  was  that  given  by  E.  M. 
Richardson  and  Carrie  B.  Fowler.  The 
former's  sworn  statements  upon  these  mat- 
ters follow:  "Q.  When  did  you  slash  the 
land?  A.  I  don't  know  Just  exactly  what 
time  It  was.  •  •  •  Q.  How  many  years 
ago?  A.  Well,  I  guess  it  has  been  10  or  12 
years  ago  anyway.  Q.  Tou  don't  remember 
exactly?  A.  No,  sir;  I  don't  remember  ex- 
actly the  year  that  it  was  slashed  in."  Mrs. 
Fowler,  in  answer  to  questions,  testified  as 
follows:  "Q.  How  much  was  slashed  upon 
the  railroad  land?  A.  I  don't  really  know; 
about  40  acres,  I  guess.  Q.  And  then  later 
that  was  fenced,  wasn't  It?  A.  Yes.  Q. 
And  you  used  it  for  pasture?  A.  Yes.  Q. 
Pasture  for  sheep  and  cows?  A.  Yes.  Q. 
And  then  that  outside  of  the  fence,  your 
father's  stock  ran  upon  that,  I  suppose?  A. 
Yes.  Q.  About  how  long  ago  was  that,  if 
yon  remember?  A.  About  12  years,  I  guess, 
maybe  longer.  Q.  You  think  about  10  or  12 
years?  A.  Something  like  that;  I  don't 
just  remember.  Q.  Yon  wouldn't  attempt 
to  be  definite  about  it?    A.  No,  sir." 

In  our  opinion  the  time  thus  stated  Is  too 
indefinite,  and,  as  the  right  of  entry  could  not 
have  bcMi  barred  until  after  10  years'  ouster, 
the  time  of  such  disposition  should  have 
been  more  definitely  fixed. 

It  follows  that  the  decree  is  reversed,  and 
the  suit  dismissed. 

McBRIDE,  C.  J.,  and  BURNBJTT  and 
RAMSEY,  JJ.,  concur. 


LTJCKBY  V.  THOMPSON  et  bL     -« 
(Supreme  Court  of  Oregon.    Feb.  3,  1914.) 
Intoxicatino  liiquoBB  (S  34*)— IiOOAi,  Option 
Bu:cTi0N — Effect  of  iRREOTrLABiTiEB. 

A  local  option  election  resulting  in  majori- 
ty of  69  in  favor  of  prohibition  is  not  vitiated 
by  a  showing  that  79  qualified  electors  failed 
to  vote,  of  whom  45  were  prevented  from  vot- 


ing by  the  wrongful  action  of  the  election  board 
in  refusing  the  votes  of  those  who  had  not  re- 
sided in  the  town  for  three  months  before  the 
election;  no  explanation  being  given  as  to  tbe 
reason  for  failure  of  25  of  the  electors  to  vote. 
pOd.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  f  42;    Dec  Dig.  {  34.*] 

In  Banc.  Appeal  from  Circuit  Court,  Lane 
County;   L.  T.  Harris,  Judge. 

Suit  by  T.  C.  Luckey  against  Helmus  "W. 
Thompson  and  others.  From  a  decree  for 
defendants,  plaintiff  appeals.    Affirmed. 

E.  B.  Seabrook  and  A.  M.  Dibble,  both  of 
Portland  (John  C.  Mullen,  of  Portland,  on  tlie 
brief),  for  appellant  O.  F.  Sklpworth,  of 
Eugene,  and  J.  H.  Bower,  of  Springfield  (J. 
M.  Devers,  of  Eugene,  on  the  brief),  for 
respondents. 

EAKIN,  J.  This  is  a  suit  to  enjoin  tbe 
county  court  of  Lane  county  from  canvass- 
ing the  vote  cast  at  the  local  option  election 
held  in  the  town  of  Springfield  on  Noveml>er 
4,  1913,  which  resulted  in  a  majority  of  59 
votes  for  prohibition,  and  from  m^iiring  tbe 
order  prohibiting  the  sale  of  intoxlcatlns 
liquors  in  said  town.  But  one  question  Is 
presented  by  this  appeal,  namely,  as  to  the 
effect  upon  the  result  of  the  election  of  the 
ruling  of  the  election  board  in  refusing  to 
receive  the  votes  of  any  electors  who  had 
not  been  resident  in  the  town  of  Springfield 
for  the  period  of  three  months  next  preceding 
the  election.  By  section  27  of  the  charter  of 
the  said  town  it  is  provided  (Sp.  Laws  1883, 
p.  249):  "No  person  shall  be  entitled  to 
vote  at  any  municipal  election  who  has  not 
been  a  resident  of  Springfield  for  the  three 
months  next  preceding  such  election."  The 
election  board  enforced  that  qualification  In 
good  faith.  It  seems  to  be  conceded,  at  least 
by  the  circuit  court,  that  tbe  residence  quali- 
fication of  the  voters  contained  in  the  charter 
was  beyond  the  power  of  the  Legislature  to 
prescribe,  and  therefore  we  need  not  dlscnss 
it  This  question  was  tried  out  by  the  coart 
and  from  tbe  evidence  he  finds  that  "79 
(persons  named  by  plaintiff  as  voters)  were 
legal  voters,  and  had  a  right  to  vote  on  the 
local  option  question.  These  79  legal  voters 
may  be  classified  as  follows:  (1)  Persons 
whose  ballots  were  rejected,  15;  (2)  i>ersons 
advised  by  board  that  three'  months'  resi- 
dence necessary,  8;  (3).  persons  who  did  not 
go  to  polls  because  of  hearing  of  the  rulings 
made  by  the  boards  as  to  residence,  19 ;  (4) 
persons  who  went  to  polls  to  vote,  but  heard 
from  persons,  other  than  members  of  board, 
how  the  boards  were  ruling  on  the  question 
of  residence,  3 ;  (6)  persons  who  did  not  go  to 
the  polls  because  of  what  they  heard  before 
the  day  of  election,  9;  (6)  persons  who  did 
not  vote,  or  attempt  to  vote,  no  reason  or 
explanation  being  given,  25."  This  finding 
we  accept  as  a  fact.  The  fact  that  the  Judges 
of  election  refused  the  votes  of  all  electors 
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who  had  not  resided  in  the  town  of  Spring- 
field three  months  prior  to  the  election  can 
defeat  the  election  only  if  such  ruling  pre- 
vented said  legal  votera  from  oCTering  their 
votes  when  such  votes.  If  received,  would 
have  changed  the  result,  or  have  left  it  in 
doubt  Scranton  Borough  Election,  Bright- 
ly's  Election  Cases,  455.  The  contention  of 
plalntUI  is  that,  where  a  body  of  voters  is 
denied  the  privilege  as  a  class,  when  numer- 
ous enough  to  have  changed  the  result,  the 
election  is  rendered  invalid;  and  he  rdies 
upon  the  case  of  Coggeshall  v.  City  of  Des 
Moines,  138  Iowa,  730,  117  N.  W.  309,  128 
Am.  St.  Rep.  221.  That  case  is  not  in  point 
with  this  case  as  to  the  influences  causing  the 
result.  There  the  city  election  officers  stat- 
ed to  the  attorney  for  the  Political  Equality 
Club  that  women  were  not  entitled  to  vote, 
and  no  provision  would  be  made  for  them. 
This  was  reported  to  the  club  and  to  the 
representatives  of  dubs  composed  of  about 
1,200  membera  There  were  over  19,000 
women  voters  in  the  city.  The  election  re- 
sulted in  a  majority  of  only  620  votes.  The 
daily  press  discussed  the  matter  before  the 
election  quite  extensively,  and  gave  it  the 
widest  pnblicity.  By  reason  of  such  drcum- 
Btances  a  large  class  of  voters,  many  times 
the  majority  vote,  was  denied  the  right  of 
suffrage.  The  trial  Judge  in  the  present  case 
finds  that  but  45  legal  voters  were  affected  by 
the  ruling  of  the  board ;  that  of  those  quali- 
fied 25  did  not  attempt  to  vote,  nor  was  their 
absence  shown  to  be  due  to  the  ruling  of  the 
board,  or  otherwise  accounted  for.  The  trial 
judge  says  the  action  and  ruling  of  the  board 
of  election  prevented  46  voters  from  having 
their  ballots  counted,  and  that  this  number 
is  less  than  the  majority  given  for  prohibi- 
tion. Thus  it  seems  that  these  rulings  are 
uot  shown  to  have  influenced  a  sufficient 
number  of  voters  to  have  affected  the  result 
We  agree  with  the  conclusion  of  the  circuit 
court 

We  flnd  no  error  in  the  decree,  and  it  is  af- 
firmed. 


BANK  OP  KENTON  v.  SUN  DIAL  RANCH. 
(Supreme  Court  of  Oregon.    Feb.  3,  1914.) 

1.  Appeal  and   Erbob   (J   1008*)— Revikw— 
Findings   bt   Coijbt. 

In  a  law  action  tried  without  a  Jury,  the 
findinn  of  the  court  have  the  sanctity  guaran- 
teed to  a  verdict  by  Const  art.  7,  {  3,  as  amend- 
ed November,  1910,  providing  that  in  law  ac- 
tions the  right  of  jury  trial  shall  be  preserved, 
iBd  no  fact  tried  by  a  jury  shall  be  otherwise 
K-examined.  unless  the  court  can  affirmatively 
My  there  Is  no  evidence  to  support  the  verdict. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Si  3955-3960,  3962-3069; 
Dec.  Dig.  {  1008.»] 

2.  Biiis  AKD  Notes  (|  516*)— Actions— Suf- 
ncisNOT  or  EWidbncb. 

In  an  action  on  the  note  of  a  corporation, 
evidence  held  to  sustain  findings  that  the  de- 
fendant and  its  representative  had  executed  a 
bill  of  sale  of  sheep  to  plaintiff  on  condition 


that  they  should  be  sold,  and  the  proceeds  ap- 
plied to  pay,  among  other  things,  the  note  of 
which  the  note  in  suit  was  a  renewal,  but  that 
the  sheep  were  sold  by  the  representative  of 
defendant  and  with  its  consent  deposited  with 
plaintiff  to  his  personal  credit  and  it  was 
agreed  that  defendant's  indebtedness  should  be 
paid  from  other  sources. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  §{  1800-1806;  Dec.  Dig.  f 
516.*] 

Department  2.  Appeal  from  Circuit 
Court,  Multnomah  County ;  George  N.  Davis, 
Judge. 

Action  by  the  Bank  of  Kenton  against  the 
Sun  Dial  Ranch,  a  corporation.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Hall  S.  Lusk,  of  Portland  (Dolph,  Mal- 
lory,  Simon  &  Geailn  and  Hall  S.  Lusk,  all  of 
Portland,  on  the  brief),  for  appellant.  C.  A. 
Hart,  of  Portland  (Carey  *  Kerr  and  O.  A. 
Hart,  all  of  Portland,  on  the  brief),  for  re- 
spondent 

McNART,  J.  This  is  an  action  to  enforce 
the  paynient  of  a  negotiable  note  for  $3,000, 
executed  and  delivered  by  the  Sun  Dial 
Ranch  to  the  Bank  of  Kenton  on  the  6th  day 
of  November,  1911.  The  activities  of  the  de- 
fendant are  directed  along  the  stock  and 
ranch  business.  One  Wm.  Shepherd  was  the 
r^resentative  of  defendant  in  the  buying 
and  selling  of  sheep,  receiving  a  salary  there- 
for of  $600  a  month,  payable  out  of  the  prof- 
its of  the  enterprise.  In  the  conduct  of  the 
business,  Shepherd  opened  an  account  in  his 
own  name  with  the  bank,  throned  which  the 
financial  transactions  of  the  defendant  were 
carried  on,  drawing  drafts  and  checks 
against  this  account  to  pay  for  sheep  which 
he  bought,  and  likewise  depositing  to  the 
credit  of  the  account  moneys  derived  from 
the  sale  of  sheep 

By  reason  of  Shepherd  making  overdrafts 
upon  the  bank,  he  and  defendant  became  in- 
debted to  plaintiff.  Defendant,  on  the  10th 
day  of  October,  1910,  gave  its  note  to  the 
bank  for  $3,000;  Shepherd  at  a  time  subset 
quently  executing  and  delivering  to  plalntltt 
his  personal  note  for  $2,600.  These  two  ob< 
ligations  were  carried  by  the  bank  until  a 
year  following,  when  a  statement  of  the 
account  with  Shepherd  Indicated  that,  in  ad- 
dition to  the  indebtedness  evidenced  by  the 
two  notes,  he  had  overdrawn  the  account  in 
the  bank  to  the  extent  of  $3,416.15. 

In  response  to  a  demand  of  plaintiff's  that 
an  adjustment  be  made,  Shepherd,  with  the 
concurrence  of  defendant,  on  October  18, 1911, 
executed  to  the  bank  the  following  instru- 
ment: 

"I,  William  Shepherd,  hereby  bargain,  sell, 
and  convey  a  certain  lot  of  sheep  known  aa 
the  Gabel  sheep,  consisting  of  about  3,200 
head,  more  or  less,  also  about  370  other 
sheep,  now  at  the  Snn  Dial  Ranch  near 
Falrvlew,  Oreg.,  for  one  dollar  and  other  val- 
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uable  considerations  to  the  Bank  of  Kenton, 
an  Oregon  corporation  of  Portland,  Or. 

"[Signed]  Wm.  Shepherd.    [Seal.] 

"Witnesses: 

"J.  V.  Bnrke. 
"B.  N.  Thatcher. 

"Dated  this  18th  day  of  October,  1911. 

"We  hereby  consent  to  the  above  assign- 
ment with  the  understanding  that  the  pro- 
ceeds of  the  sale  of  the  above-described  sheep 
shall  be  appUed  as  follows:  First,  to  the 
payment  of  the  overdraft  and  notes  of  Wm. 
Shepherd,  amounting  to  about  |5,916.15;  sec- 
ond, to  the  payment  of  the  note  and  in- 
terest of  the  Sun  Dial  Ranch,  amounting  to 
$3,000.00;  third,  to  the  payment  of  the  charg- 
es of  the  Sun  Dial  Ranch  for  care  and  pas- 
turing of  said  sheep.  The  remainder,  if 
any,  to  be  held  for  the  benefit  of  Wm.  Shep- 
herd and  the  Sun  Dial  Ranch  as  their  re- 
spective Interests  may  appear. 

"[Signed]  Sun  Dial  Ranch, 

"By  H.  C.  Campbell,  Pres." 

Subsequently,  and  on  November  6, 1911,  de- 
fendant, upon  the  request  of  plalntlft,  exe- 
cuted the  note  forming  the  groundwork  of 
this  action,  and  at  the  same  time  taking  up 
the  original  note  under  date  of  October  10, 
1910. 

Further,  there  Is  evidence  to  support  the 
statement  that  the  officers  of  the  Sun  Dial 
Ranch,  agreed  with  plaintiff  to  waive  the  pro- 
visions of  the  bill  of  sale,  so  that  the  money  de- 
rived from  a  disposal  of  the  sheep  would  not 
be  required  to  be  applied  to  the  payment  of  the 
note  in  question,  but  would  be  obtained  from 
an  Independent  source. 

Counsel  for  defendant  concede  that  but 
on€  question  Is  here  presented  for  determi- 
nation, namely:  If  the  testimony  discloses 
that  the  money  paid  into  the  bank,  subse- 
quent to  the  execution  of  the  bill  of  sale, 
exceeded  the  amount  of  all  the  indebtedness, 
including  the  note  for  $3,000,  then  it  must 
follow  that  the  obligation  has  been  paid,  and 
the  judgment  should  be  reversed.  The  posi- 
tion of  the  plainttfTs  counsel  is  that,  upon 
the  waiver  of  the  terms  of  the  bill  of  sale, 
all  the  money  derived  as  a  result  of  the 
sale  of  the  sheep  was  deposited  In  the  bank 
to  Shepherd's  account,  and  thereafter  drawn 
upon  by  him  in  payment  of  his  and  defend- 
ant's obligations,  apart  from  the  note  of  |3,- 
000,  and  that  such  findings  by  the  trial  court 
have,  If  supported  by  any  competent  evi- 
dence, the  finality  of  the  verdict  of  a  jury. 

[1 }  Tills  cause  was  tried  by  the  court  with- 
out the  intervention  of  a  Jury,  thereby  giv- 
ing the  findings  of  the  trial  court  the  sanctity 
guaranteed  to  the  verdict  of  a  jury  by  sec- 
tion 3  of  article  7  of  the  Constitution  of  this 
state,  as  amended  at  the  general  election  of 
November,  1910,  which  provides:  "In  ac- 
tions at  law  •  •  •  the  right  of  trial  by 
jury  shall  be  preserved  and  no  fact  tried  by 
a  jury  shall  be  otherwise  re-examined  in  any 
court  of  this  state  unless  the  court  can  af- 


firmatively say  there  is  no  evidence  to  sup- 
port the  verdict.  •  •  •"  Laws  1911,  p. 
7.  Therefore,  upon  an  appeal  from  a  judg- 
ment in  a  law  action  tried  by  the  court  with- 
out the  assistance  of  a  jury,  this  court  will 
refrain  from  re-examining  any  fact  found  by 
the  inferior  tribunal,  unless  it  affirmatively 
appears  from  the  record  that  there  is  no  evi- 
dence to  support  the  findings.  Rehfield  v. 
Winters,  62  Or  299,  125  Pac.  289;  Sun  Dial 
Ranch  v.  May  Land  Co.,  61  Or.  205,  119 
Pac.  758;  Astoria  Railroad  Co.  v.  Kem,  44 
Or.  538,  76  Pac.  14.  This  statement  of  the 
law  as  a  guide,  it  will  be  necessary  to 
search  the  record  to  ascertain  whether  the 
case  measures  up  to  the  requirements  of  the 
organic  law. 

[2]  While  differing  with  the  conclusions  of 
the  court,  it  is  admitted  by  counsel  for  de- 
fendant that  there  was  competent  evidence 
Introduced  at  the  trial  conducing  to  show 
that  the  terms  of  the  bill  of  sale  given  by 
Shepherd  to  plaintiff  had  been  waived  by  the 
officers  of  the  bank.  So  the  question  re- 
solves itself  into  this:  Was  the  note  sued  on 
paid,  either  directly,  or  by  the  deposit  of 
funds,  the  application  of  which  should  have 
been  made  to  the  liquidation  of  the  debt  in 
controversy?  The  testimony  is  uncontradict- 
ed that  Shepherd  carried  the  defendant's 
account  at  the  bank  in  bis  own  name,  and 
checked  actively  against  the  account,  at 
times  depleting  the  funds  on  deposit  by  ef- 
fecting overdrafts  of  considerable  portions. 
On  some  occasions  the  funds  would  be  check- 
ed to  meet  the  personal  obligations  of  Shep- 
herd, and  at  other  times  the  demands  of  de- 
fendant. 

Mr.  Bnrke,  cashier  of  the  bank,  testified 
that  the  money  derived  from  the  sale  of  the 
sheep  Identified  in  the  bill  of  sale  was  placed 
in  the  bank  by  Shepherd  to  his  own  account 
Upon  this  point,  we  quote  from'  the  wit- 
ness: "Q.  The  money  realized  out  of  the  sale 
of  those  sheep  was  handled  in  what  way? 
A.  The  money  came  in  by  Mr.  Shepherd's  de- 
posit, as  he  would  sell  them  along  with  other 
money ;  we  didn't  pay  much  attention  to  tbft 
bill  of  sale  after  we  had  found  out  the  tme 
situation  as  to  all  the  money  that  had  to 
be  paid  out  In  addition  to  what  was  owing. 
As  a  matter  of  tact,  I  was  being  owed  for 
the  whole  $6,000,  and  Shepherd  V^as  bring- 
ing in  money  then  every  day  or  two  for  that 
matter." 

At  another  time  the  cashier  testified  that 
it  was  agreed  the  note  under  consideration 
should  be  liquidated  by  the  sale  of  sheep 
other  than  those  described  In  the  bill  of  sale. 
On  that  phase  of  the  case,  the  testimony  la 
as  follows: 

"A.  Mr.  McOaw  and  Mr.  Campb^  came 
in  there — they  were  sitting  right  in  the  front 
window,  and  I  told  them  then  that  there 
wasn't  enough  money  to  pay  for  those  sheep, 
this  Patterson  bunch  of  sheep  that  we  bad 
paid  for  from  those  GabeL-^heep — that  w« 
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bad  paid  the  whole  $8,000  oaraelyeo,  and 
tbat,  after  everything  was  in,  the  account 
would  have  shown  an  $8,000  overdraft  in 
addition  to  all  the  notes.  And  In  come  Mr. 
Shepherd  from  the  stockyards^— it  was  a 
lucky  thing  that  he  did  come,  as  I  wanted 
to  see  them  there  together.  It  was  as  Mr. 
Swigert  sajrs — ^it  was  a  mighty  hard  propo- 
sition to  find  Mr.  Shepherd  any  time,  and 
Just  then  Mr.  Shepherd  came  in,  and  I  says 
to  him,  'Come  in.  Shepherd;'  and  he  came 
in,  and  we  were  all  there,  and  talked  the 
matter  over,  and  while  they  were  there  I. 
made  this  declaration,  I  says,  'Now  Gamp- 
bell,  I  want  you  to  distinctly  understand' — 
and  I  rememher  exactly  the  words  I  used — 
that  there  is  no  money  here  to  pay  for  that 
note.'  Thai  be  turns  to  McGaw,  and  he 
says.  There  is  some  bucks  out  there  with 
about  300  ewes;'  and  then  Mr.  Campbell, 
turned  to  Mr.  Shepherd,  and  he  says,  'Shep- 
herd, will  you  sell  those  ewes,  and  use  the 
money  to  apply  on  that  note?'  and  Shepherd 
said.  'Tea;  I  wlU  do  that'  And  I  thought 
that  was  settled,  and  I  says,  'That  satis- 
fies me.' 

"The  Court:  All  this  was  after  the  assign- 
ment? 

"A.  Oh,  yes;  it  was  after  that  date,  week 
or  ten  days,  somewhere  around  there.  Q. 
You  say  at  that  time  that  you  told  Camp- 
bell and  the  others  there  that  you  wanted  it 
distinctly  understood  that  there  wasn't  any 
money  to  pay  the  $3,000  note?  A.  I  told 
him  very  distinctly — I  very  seldom  made  it 
as  impresalTe  as  that,  because  I  wanted  it 
nnderstood.  At  that  time  I  didn't  tell  him 
any  more  than  that  I  told  him  that  these 
Patterson  sheep  have  not  been  paid  for,  and 
that  we  have  to  pay  a  lot  of  these  checks 
that  are  coming  for  their  account  Q.  So 
then  he  asked  McGaw  what  there  was  out 
there  with  which  to  pay  this  (3,000?  A.  He 
tamed  to  him  and  asked  him  what  there 
was  to  pay  for  that  note,  and  Mr.  McOaw 
■aid  there  was  those  bucks  and  about  300 
ewea  And  I  says,  'What  are  the  bucks 
worth?*  I  wanted  to  get  a  line  on  what  they 
would  bring,  and  he  says,  'Around  $20 
apiece.' " 

As  evidence  corroborative  of  that  given  by 
Bnrke  regarding  the  sale  of  the  sheep  and 
the  deposit  of  the  proceeds  thereof,  Shepard 
testified  as  follows:  "Q.  On  and  after  the 
18tb  of  October,  1911,  when  this  so-called 
bill  of  sale  was  signed,  what  was  done  with 
tbe  sheep  mentioned  in  that  bill  of  sale?  A. 
The  Gabel  sheep?  Q.  The  Gabel  sheep?  A. 
There  was  part  of  them  sold  before  the  bill 
of  sale  was  given,  and  the  rest  were  after- 
wards sold,  and  the  money  turned  in  to  the 
Bank  of  Kenton.  Q.  You  sold  them?  A. 
Tea,  sir.  Q.  From  where?  A.  From  the 
Sun  Dial  Ranch.  Q.  Did  Mr.  McOaw  know 
anything  about  your  selling  them?  A.  Yea, 
air.  Q.  They  were  sold  in  different  lots?  A. 
tes,  air.    Q.  And  with  his  knowledge?    A. 


Yes,  sir.  Q.  And  the  money  was  turned  In  to 
the  Bank  of  Kenton?  A.  Yes,  sir.  Q.  De- 
posited in  your  personal  account?  A.  Yes. 
sir.  Q.  Were  you  drawing  on  this  personal 
account  during  this  time?  A.  Yes,  sir.  Q. 
For  what  purpose?  A.  For  men  that  we 
hired  to  work  with  the  sheep;  bought  cer- 
tain screenings,  grain,  and  feed,  which  had 
to  be  paid  for — different  things." 

These  excerpts 'from  the  transcript  of  tes- 
timony indicate  there  was  some  evidence  of 
a  competent  nature  to  support  the  findings  of 
the  lower  court  that:  "On  or  abont  October 
18, 1911,  defendant  and  one  William  Shepherd 
executed  and  delivered  to  plaintiff  a  bill  of 
sale  of  certain  sheep  upon  the  condition  that 
said  sheep  should  be  sold,  and  the  proceeds 
from  the  sales  thereof  applied  to  pay,  among 
other  things,  this  said  Indebtedness  of  the 
defendant  Said  sheep  were  not  delivered 
to  plaintiff  pursuant  to  said  bUI  of  sale,  but 
were  retained  upon  the  ranch  of  the  defend- 
ant and  were  thereafter  sold  by  said  William 
Shepherd,  and,  by  and  with  the  consent  of 
the  defendant  and  said  William  Shepherd, 
proceeds  from  the  sales  thereof  were  applied 
to  the  payment  of  indebtedness  other  than 
the  $3,000  for  which  said  note  was  given. 
Thereafter  plaintiff  and  defendant  agreed 
that,  because  of  the  fact  that  the  proceeds 
from  the  sale  of  the  sheep  included  in  said 
bill  of  sale  were  not  applied  to  pay  said  in- 
debtedness, the  defendant  would  repay  the 
same  out  of  other  moneys.  At  about  that 
time,  and  on  or  about  November  6,  1911,  de- 
fendant executed  and  delivered  to  plaintiff 
its  promissory  note  in  the  sum  of  $3,000  to 
evidence  the  continued  existence  of  such  in- 
debtedness, which  said  note  is  the  note  sued 
upon  in  this  case,  and  wliich  note  has  not 
been  paid  by  defendant" 

Counsel  for  defendant  argue  with  much 
force  that  the  record  shows  that  approxi- 
mately $14,000  was  realized  from  the  sale  of 
the  sheep  described  in  the  bill  of  sale,  and 
that  this  money  was  received  by  plaintiff, 
and  should  have  been  applied  by  It  to  the  ab- 
sorption of  the  total  indebtedness,  which  ag- 
gregated $18,600,  Including  the  note  in  ques- 
tion. The  testimony  offered  by  plaintiff 
shows  that  the  money  resulting  from  the  sale 
of  the  sheep  was  deposited  in  the  bank  to 
the  account  of  Shepherd,  and  thereafter 
drawn  upon  by  him  in  payment  of  his  and 
the  ranch's  obligations.  The  bank  was  in  no 
position  to  apply  the  money  on  deposit  to 
the  credit  of  Shepherd  to  an  indebtedness  ow- 
ing by  defendant 

Whether  with  propriety  or  not  yet  true, 
and  with  the  knowledge  and  acquiescence  of 
defendant,  the  money  coming  Into  Shepherd's 
hands  was  deposited  by  him  to  his  credit,  in- 
stead of  being  paid  over  to  the  bank,  and  for 
that  reason  it  becomes  of  no  consequence  in 
this  case  to  inquire  Into  the  amount  of  money 
received  by  Shepherd,  and  placed  in  the  banK 
to  bis  personal  credit    A  consideratiraot  this 
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qnestlon,  It  deemed  Important,  can  be  invoKea 
In  an  appropriate  proceeding.  Beyond  doubt, 
there  is  some  competent  evidence  in  the  rec- 
ord on  appeal  tending  to  show  that  the  note 
inspiring  this  action  was  to  be  liquidated 
from  funds  apart  from  those  resulting  from 
a  sale  of  the  sheep  particularized  In  the  bUl 
of  sale,  and  that  the  funds  so  derived  were 
not  paid  into  the  bank,  but  were  used  by 
Shepherd  in  part  or  in  w.hole  to  prosecute 
the  business  of  the  ranch,  and  to  meet  the 
payment  of  obligations  personal  to  himself 
and  of  the  defendant.  For  these  reasons,  we 
feel  constrained  to  affirm  the  Judgment  of 
the  lower  court 
Affirmed. 

McBBIDE,  C.  J.,  and  BEAN  and  EAKIN, 
JJ.,  concur. 


McPARLAND  v.  OREGON  ELECTRIC  BY. 

CO. 

(Supreme  Court  of  Oregon.    Feb.  8,  1914.) 

1.  Exceptions,  Bux  of  (|  20*)— Rkqttisitbs 
IK  Genebai. 

A  formal  statement  In  typewriting  of  the 
exceptions  taken  dnring  the  trial  of  the  case  to 
the  rulings  and  ingtructiona,  comprising  23 
pages,  certified  by  the  judge  in  the  usual  man- 
ner, attached  to  an  exhibit  containing  all  the 
evidence,  and  a  statement  that  the  bill  of  ex- 
ceptions was  settled  and  allowed  at  a  certain 
date,  complies  with  the  rules  of  the  Supreme 
Court. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent.  Dig.  K  21-28 ;   Dec.  Dig.  «  207] 

2.  Exceptions,  Bxlx  or  (J  IS*)— Requisites— 
Tbanscript  of  Tebtimont. 

A  transcript  certified  to  be  a  full,  true, 
and  impartial  transcript  of  the  stenographer's 
notes,  and  to  constitute  all  of  the  testimony  of- 
fered on  the  hearing,  to  the  inside  of  the  front 
cover  of  which  is  riveted  the  bill  of  exceptions, 
is  sufficiently  identified  and  attached  to  the  bill 
of  exceptions  to  make  it  a  part  thereof. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  §  13 ;   Dec.  Dig.  |  13.*] 

3.  Appeai.  and  Errob  (I  518*)  —  Record — 
Scope  and  Contents— Exhibits. 

Blueprints  marked  "Defendant's  Exhibit," 
and  numbered,  hearing  no  indication  that  they 
were  filed  with  the  clerk  of  the  trial  court  or 
identified  as  having  been  received  in  evidence, 
will  be  disregarded  by  the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f!  2342-2355;  Dec.  Dig.  § 
518.*] 

4.  Exceptions,  Bill  of  ({  13*)— Rbquibitxs 
-Reference  to  Tbanscbipt. 

A  reference  in  the  bill  of  exceptions  to  the 
transcript  of  the  evidence  as  an  "abstract,"  not 
being  misleading,  does  not  affect  the  sutliciency 
of  the  record. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  |  13 ;    Dec.  Dig.  |  13.*] 

5.  Death  (j|  88*)— Damages    -  Iiosa  or  Ooh- 

FOBT  and    SOCIETT. 

Under  Employers'  Liability  Act  (Laws 
1011,  p.  16)  §  1,  requiring  persons  or  corpora- 
tions engaged  in  the  manufacture,  transmission, 
or  use  of  electricity  to  use  every  precaution 
practicable  for  the  safety  of  employes,  and  sec- 
tion 4,  providing  that  if  there  shall  be  any  loss 
of  life  by  reason  of  the  neglect  of  provisions  of 
the  act  by  any  person  liable  thereunder,  the  I 
widow,  lineal  beirs,  or  adopted  children,  or  bus- 1 


band,  mother,  or  father,  as  the  case  may  be, 
shall  have  a  right  of  action,  without  any  limit 
as  to  the  amount  of  damages,  while  the  benefi- 
ciary may  recover  any  money  loss,  Including 
the  valne  of  services  during  minority  and  the 
benefits  reasonably  to  be  expected  therefrom, 
there  can  be  no  recovery  for  loss  of  comfort, 
society,  and  protection  of  the  decedent 

[Ed.  Note.— For  other  oases,  see  Death.  Cent 
Dig.  I  116;  Dec.  Dig.  g  88.*] 

6.  Death  (§  9*)— .Actions  fob  Causinq  Death 
— Statutobt  Pkovisions. 

The  Employers'  Liability  Act  (Laws  1911, 
p.  17)  g  4,  giving  a  right  of  action  fur  death 
caused  by  violation  of  the  act  to  the  widow, 
lineal  heirs,  or  adopted  children,  husband,  motli- 
er,  or  father,  as  the  case  may  be,  and  section  7, 
repealing  all  acts  or  parts  of  acts  inconsistent 
therewith,  does  not  repeal  L.  O.  L.  i  34,  au- 
thorizing a  father  or,  in  case  of  his  death  or 
desertion  of  the  famil.v,  the  mother  to  maintain 
an  action  for  injury  to  or  death  of  a  child,  and 
a  guardian  for  injury  to  or  death  of  his  ward, 
or  section  380,  empowering  an  executor  or  ad- 
ministrator to  mamtain  an  action  for  death 
caused  by  a  negligent  act  or  omission. 

[B3d.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  I  11;    Dec.  Dig.  g  0.*] 

7.  Death  (g  9*)— Actions  fob  Cattsino  Dkath 
— Statutory  Provisions. 

The  Employers'  LiabUity  Act  (Laws  1911. 
p.  17)  g  4,  giving  a  right  of  action  for  death 
caused  by  violation  of  the  act  la  remedial,  and, 
as  far  as  possible,  ought  to  be  construed  lib- 
erally In  favor  of  the  beneficiaries. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  g  11;    Dec.  Dig.  g  9.*] 

8.  Death    (g    78*)- Actions   fob   Oattsiwo 
Death— Statutobt  Provisions. 

The  recovery  of  damages  for  death  by 
wrongful  act  exists  solely  by  statute,  and  the 
compensation  which  may  be  recovered  is  limit- 
ed by  the  enactment  creating  the  right 

[Ed.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  I  7a*] 
f».  Death  (g  81*)  —  Acttons   fob   Causing 

Dkath— Persons  Entitled  to  Sue. 

Employers'  Liability  Act  (Laws  1911,  p. 
17)  g  4,  giving  a  right  of  action  for  death  caus- 
ed by  violation  of  the  act  to  "the  widow  of  the 
person  so  killed,  his  lineal  heirs  or  adopted 
children,  or  the  husband,  mother,  or  father,  as 
the  case  may  be,"  gives  damages  to  the  persona 
specified  in  the  order  stated,  and  the  father  of 
decedent  cannot  maintain  the  action  where  he 
left  bis  mother  surviving. 

[Ed.  Note. — For  other  cases,  see  Death.  Cent 
Dig.  gg  35,  37-40.  48 :    Dpp.  Die.  g  .Sl.'l 
10.  Death  (g  9*)— Pebsons  Entitled— Stat- 

tJTORY   PBOVISIONS. 

So  much  of  L.  O.  L.  g  7849,  providing  for 

the  descent  and  distribution  of  personal  prop- 
erty is  impliedly  repealed  as  conflicts  with  Em- 
ployers' Liability  Act  (Laws  1911,  p.  17)  g  4, 
giving  a  right  of  action  to  the  widow,  etc.,  of 
a  person  killed  by  violation  of  the  act  and 
section  7,  repealing  aU  acts  or  parts  of  acta 
inconsistent  therewith. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  g  11 ;   Dec.  Dig.  g  9.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  W.  N.  Gatens,  Judge. 

Action  by  L.  B.  McFarland  against  the  Ore- 
gon Electric  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,   and  action  dismissed. 

This  is  an  action  by  L.  B.  McFarland 
against  the  Oregon  Electric  Railway  Com- 
pany, a  corporation,  to  recover  $60,000  as 
damages,   resulting  from   the  death  of  his 
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son,  Neal  J.  McFarland,  alleged  to  have  been 
caosed  by  tbe  defendant's  negligence  In  fall- 
ing properly  to  guard  electric  \7ires  at  a  sob- 
station,  In  consequence  of  which  the  deceas- 
ed, an  employe  of  the  defendant,  received  a 
shook  October  7,  1912,  causing  Instantaneous 
death  at  the  age  of  10  years,  7  months,  and 
25  days.  From  a  Judgment  In  plaintUTs  fa- 
vor for  $7,500,  tbe  defendant  appeals. 

Harrison  Allen,  of  Portland  (Carey  &  Kerr, 
Omar  C.  Spencer,  and  Griffith,  Lelter  &  Allen, 
all  of  Portland,  on  the  brief),  for  appellant 
W.  B.  King,  of  Washington,  D.  C,  and  Lotus 
L.  Langley,  of  Portland,  for  respondent 

MOORE,  J.  [1]  As  a  preliminary  matter 
it  is  maintained  by  plaintiff's  counsel  that  a 
review  of  the  errors  attempted  to  be  assigned 
should  not  be  undertaken.  The  formal  state- 
ment in  typewriting  of  the  exceptions  taken 
by  defendant's  counsel  during  the  trial  of  the 
cause  to  the  rulings  and  Instructions  of  the 
court  comprising  23  pages,  is  certified  to  by 
tbe  Judge  in  the  usual  manner,  and  it  is  fur- 
ther attested  that  Exhibit  A  contains  all  the 
testimony  and  evidence  offered,  together  with 
the  instructions  given  and  refused,  and  that 
tbe  bill  of  exceptions  was  settled  and  allowed 
August  27,  1918.  The  bill  was  filed  with  the 
clerk  of  the  lower  court  the  day  It  was  ap- 
proved. It  contains  a  statement  as  follows: 
"Thereupon  L.  B.  McFarland,  plaintiff,  was 
called  as  a  witness  in  his  own  behalf,  and, 
after  having  been  duly  sworn,  testified  in 
support  of  the  allegations  of  the  complaint 
as  indicated  and  set  out  on  pages  92  to  103, 
inclusive,  in  the  said  abstract  of  testimony 
hereto  attached  and  marked  Exhibit  A;  the 
portion  of  the  testimony  of  said  witness  to 
tvbich  attention  Is  particularly  drawn  being 
as  follows" — setting  forth  about  2V&  pages  of 
tbe  part  of  the  sworn  statements  of  that  wit- 
ness. 

(21  The  bill  of  exceptions  is  riveted  to  the 
inside  of  the  front  cover  of  what  purports  to 
tie  a  transcript  of  the  testimony,  and  copies 
of  the  instructions  given,  and  those  requested 
by  the  respective  parties.  A  certificate  ap- 
iiended  to  the  transcript  containing  the  title 
of  the  court  and  cause  reads :  "State  of 
Oregon,  County  of  Multnomah — ss. :  I,  A.  M. 
Butler,  do  hereby  certify  that  at  the  hearing 
and  trial  of  the  above-entitled  cause,  I  per- 
sonally took  in  shorthand  the  foregoing  testi- 
mony, after  which  said  shorthand  notes  were 
transcribed  by  me  and  under  my  direction, 
and  that  the  foregoing  225  typewritten  pages 
U  a  full,  true,  and  impartial  transcript  of  my 
said  sbofthand  notes,  which  constitute  all 
the  testimony  offered  on  said  hearing.  In 
witness  whereof,  I  have  hereunto  sot  my 
l>and  at  Portland,  Oregon,  this  27th  day  of 
Inly,  1913.     [Signed]  A.  M.  Butier." 

[1]  There  have  been  sent  up  blueprints 
marked  "Defendant's  Exhibit"  and  number- 
ed 2,  3,  4,  5,  6,  8,  9,  10,  11,  and  12,  respec- 
ttvely;  eadi  representing  sections  of  tbe  de- 


fendant's substation  at  Moffat,  Or.,  where  the 
decedent  sustained  the  injury  causing  his 
death.  None  of  these  plats  indicates  that 
it  had  been  filed  with  the  clerk  of  the  trial 
court,  or  that  it  was  identified  as  having 
been  received  in  evidence,  and  for  that  rea- 
son they  will  be  disregarded. 

It  further  appears  that  copies  of  the  Judg- 
ment notice  of  appeal  and  undertaking  there- 
for, were  filed  before  the  bill  of  exceptions 
was  settled.  This  often  occurs  when  a  tran- 
script of  the  testimony  is  required,  and  time 
Is  usually  allowed  by  the  trial  court  to  en- 
able the  reporter  to  transcribe  his  notes. 

[4]  The  bill  of  exceptions  herein  strictly 
complies  with  the  rules  of  our  court  and  the 
transcript  of  the  testimony  is  sufficiently 
identified  and  attached  to  the  bill  so  as  to 
make  it  a  part  thereof.  It  will  be  remember- 
ed that  the  bill  of  exceptions,  referring  to  a 
transcript  of  tbe  testimony.  Improperly  desig- 
nates it  as  an  "abstract" ;  but,  as  no  person 
could  have  been  deceived  by  the  use  of  such 
word,  the  record  brought  up  is  ample. 

[5]  An  exception  having  been  taken  by  the 
defendant's  coimsel  to  a  part  of  the  court's 
instruction,  it  is  contended  that.  In  referring 
to  the  Employer's  Liability  Act  (Laws  Or. 
1911,  p.  16),  an  error  was  committed  in 
charging  the  Jury  as  follows:  "Under  this 
statute  the  damages  recoverable  Include  not 
only  the  pecuniary  loss  which  the  person 
bringing  the  action  has  sustained  by  reason 
of  the  death  of  tbe  person  killed,  but  include 
comfort,  society,  and  protection  of  the  de- 
ceased." 

The  act  referred  to,  as  far  as  material 
herein,  provides  generally  that  all  corpora- 
tions or  persons  engaged  in  the  manufacture, 
transmission,  or  use  of  electricity  shall  use 
every  device,  care,  and  precaution  which  It  Is 
practicable  to  employ  for  the  protection  and 
safety  of  life  and  limb  of  employes.  Sec- 
tion 1.  "If  there  shall  be  any  loss  of  life  by 
reason  of  the  neglects  or  failures  of  the  pro- 
visions of  this  act  by  any  owner,  contractor, 
or  subcontractor,  or  any  person  liable  under 
the  provisions  of  this  act,  the  widow  of  the 
person  so  killed,  his  lineal  heirs  or  adopted 
children,  or  the  husband,  mother,  or  father, 
as  the  case  may  be,  shall  have  a  right  of  ac- 
tion, without  any  limit  as  to  the  amount  of 
damages  which  may  be  awarded."  Section  4. 
"All  acts  and  parts  of  acts  inconsistent  here- 
with are  hereby  repealed."    Section  7. 

This  action  is  founded  upon  the  provisions 
of  tbe  statute  mentioned,  and  tbe  question  to 
be  considered  is  whether  or  not  the  loss  of 
the  society  of  the  person  killed  by  the  negli- 
gent act  or  omission  of  another  constitutes  an 
element  for  which  damages  may  be  awarded. 
In  the  year  1862  the  legislative  assembly  en- 
acted a  code,  a  clause  of  which  is  now  Incor- 
porated in  Lord's  Oregon  Laws  as  section  34, 
authorizing  a  father  or,  in  case  of  his  death 
or  desertion  of  the  family,  the  mother  to 
maintain  an  action  to  recover  damages  for 
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Injury  to  or  the  death  of  a  child,  and  a 
suardlan  for  the  death  of  or  injury  to  Itis 
ward.  At  the  same  time  what  is  now  section 
380,  L.  O.  L.,  was  also  passed,  empowering  an 
executor  or  administrator  to  maintain  an 
action  to  recover  damages  for  the  death  of  a 
person  caused  by  the  negligent  act  or  omla- 
slon  of  another,  but  limiting  an  exercise  of 
the  right  to  two  years  after  the  hurt,  and 
providing  that  the  damages,  if  any  are  re- 
covered, are  to  be  administered  as  other  per- 
sonal property  of  a  deceased  person. 

[6,  7]  The  qualified  electors  of  Oregon,  on 
November  8,  1910,  exercising  the  initiative 
power  reserved  by  the  organic  law  of  the 
state,  enacted  the  Employers'  liability  Act, 
evidently  to  simplify  the  procedure  prescribed 
by  sections  84  and  380,  L.  O.  L.,*ana  to  avoid 
the  expense  incident  to  an  administration  up- 
on the  estate  of  a  person  whose  death  was 
occasioned  by  the  wrongful  act  or  neglect  of 
another.  It  was  also  manifestly  intended  by 
the  passage  of  section  4  of  the  act  in  question 
to  set  apart,  as  exempt  from  attachment  and 
execution,  and  to  vest  in  the  penxMis  named 
in  the  statute  in  the  order  specified  as  enti- 
tled thereto,  the  damages  that  might  be  re- 
covered for  the  death  of  a  person.  In  an  ac- 
tion brought  for  that  purpose.  This  act  does 
not  repeal  sections  34  and  380,  supra.  Statts 
V.  Twcrfiy  Bros.  Co.,  61  Or.  602,  123  Pac.  909. 
It  is  an  additional  enactment  upon  the  sub- 
ject, and,  having  been  designed  to  enable  the 
persons  sustaining  the  greatest  loss  by  the  un- 
timely death  of  their  natural  or  legal  pro- 
tector, the  statute  is  remedial,  and,  as  far 
as  possible,  ought  to  be  liberally  construed  In 
favor  of  the  benefldariee.  Baltimore  &  Ohio 
R.  B.  Co.  V.  Wightman,  29  Grat  (Va.)  481, 
444,  26  Am.  Rep.  384. 

[I]  At  common  law  the  right  of  action  for 
an  injury  to  the  person  abates  upon  the  death 
of  the  Individual  hurt  The  recovery  of 
damages  for  such  an  Injury  exists  solely  by 
statute,  and  the  pecuniary  compensation  or 
indemnity  which  may  be  recovered  is  limited 
by  the  enactment  creating  the  right  McKay 
V.  Dredging  Co.,  92  Me.  464,  458,  43  Atl.  29. 
For  any  money  loss  thus  sustained  the  stat- 
ute makes  provision  for  its  recovery,  which 
damages  include  the  value  of  the  services  of 
the  deceased  during  bis  minority,  and  also 
the  benefits  reasonably  to  be  expected  by  the 
person  entitled  to  such  services,  if  the  injur- 
ed person  had  lived.  Bond  v.  United  Rail- 
roads, 159  Cal.  270,  US  Pac.  366,  Ann.  Cas. 
1912C,  60,  66.  In  a  note  to  that  case  it  Is 
said:  "The  loss  of  the  society  of  the  child  la 
not  of  itself  an  element  wliich  the  Jury  may 
consider  in  determining  the  amount  of  the 
plaintiff's  damages"— citing  several  decisions 
hereinafter  reviewed.  It  is  further  observed : 
"But  the  Jury  may  consider,  as  an  element 
affecting  the  jjecuniary  value  of  the  services 
of  the  deceased  child  to  the  plaintiff,  the  fact 
that  the  plaintiff  has  been  deprived  of  the 
comfort,  society,  and  protection  of  the  child." 


In  Matthews  ▼.  Warner's  Adm'r,  29  Grat 
(Va.)  570,  677,  26  Am.  Rep.  396,  under  a  stat- 
ute of  Virginia  authorizing  the  maintenance 
of  a  suit  to  recover  for  a  personal  injury,  and 
providing  that  "the  Jury  in  any  such  action 
may  award  such  damages  as  to  it  may  seem 
fair  and  Just,"  it  was  held  that  pimltive  and 
exemplary  damages  might  be  given.  The  con- 
clusion was  not  concurred  in  by  one  of  the 
Justices ;  but  be  did  not  write  an  opinion  ex- 
pressing Ills  dissent  That  action  was  found- 
ed on  an  injury  resulting  from  the  death  of 
a  person  under  such  circumstances  as  would 
have  constituted  a  felony,  and  the  decision 
illustrates  the  maxim  "that  hard  cases  make 
bad  law." 

In  B.  &  O.  R.  R.  C!o.  v.  Noell's  Adm'r,  32 
Grat  (Va.)  394,  400,  the  Jury  were  told  that 
in  ascertaining  the  damages  sustained  by  the 
death  of  a  son,  the  mother  was  entitled,  as  a 
component  of  the  injury  inflicted,  to  "compen- 
sation for  the  loss  of  his  care,  attention,  and 
society,"  and,  in  adhering  to  the  rule  an- 
nounced in  the  preceding  case,  it  was  deter- 
mined that  tlie  instruction  was  a  proper  in- 
terpretation of  the  statute  referred  to. 

In  Beeson  ▼.  Green  Mt  6.  M.  Co^  67  C!al. 
20,  39,  the  Jury  were  informed  that  damages 
for  the  loss  of  the  society  of  a  person  killed 
by  the  alleged  negligence  of  another  might 
be  awarded,  and  it  was  ruled  that  since  the 
statute  under  which  the  action  was  brought 
provided  that  "such  damages  may  be  given 
as  under  all  the  drcumstancee  of  the  case 
may  be  Just,"  the  instruction  challenged  was 
not  erroneous,  citing  Matthews  v.  Warner,  29 
Orat  (Va.)  670,  26  Am.  Rep.  396 ;  B.  &  O.  R. 
R.  Co.  V.  Moell,  82  Grat  (Va.)  894. 

In  Munro  v.  Dredging,  etc.,  Co.,  84  C!al. 
515,  525,  24  Pac.  303,  305  (18  Am.  St  Rep. 
248),  the  Jury  were  instructed  that,  in  addi- 
tion to  the  pecuniary  loss  sustained  in  con- 
sequoice  of  the  deaUi  of  a  son,  they  should 
take  into  consideration,  in  assessing  the  dam- 
age, the  sorrow,  grief,  and  mental  suffering 
occasioned  by  Us  death  to  his  mother,  to- 
gether with  the  loss.  If  any,  sustained  by  ber 
in  being  deprived  of  the  comfort  society, 
support,  and  protection  of  the  deceased.  In 
reversing  a  Judgment  rendered  in  plaintUTs 
favor,  it  was  held, that  the  sorrow,  grief,  and 
mental  suffering  of  a  surviving  relative  were 
not  included  in  the  drcumstances  to  be  con- 
sidered under  the  California  statute  referred 
to,  and  that  no  damages  could  be  allowed 
therefor.  In  deciding  the  case,  Mr.  Justice 
Thornton,  speaking  for  the  majority  of  the 
court,  says:  "In  allowing  the  Jury  to  take 
into  consideration  the  loss  of  the  comfort,  so- 
dety,  and  protection  of  the  deceased,  we 
think  we  have  gone  far  enough;  but  tbis, 
we  think,  should  be  allowed  in  the  case  of  a 
wife,  as  in  Beeson's  Case,  or  a  mother."  To 
this  conclusion,  Mr.  Chief  Justice  Beatty  dis- 
sented, but  wrote  no  opinion  expressing  hla 
\-lew8. 

In  Holt  Y.  Spokane^  etc,  By.  Oo,  8  Idaho 
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(Hasb.)  703,  712,  35  Pac  38,  42,  the  Jnry 
were  told  that,  U  they  should  find  In  faror 
of  the  plalntifl,  aach  damages  wight  be  award- 
ed "as  ander  the  dxcnsistanceB  might  be 
jwt,"  and  that  they  might  take  Into  consid- 
entlon  the  relation  proved  to  have  existed 
between  th^  deceased  and  the  plaintiff,  and 
also  the  Injnry,  If  any,  sustained  by  the  latter 
In  the  loss  of  his  child's  society.  It  was  rul- 
ed that,  since  the  words  last  quoted  were 
substantially  an  excerpt  from  a  section  of  the 
statute  of  Idaho,  no  error  was  committed  In 
80  charging  the  Jury ;  the  court  saying :  "The 
instmctlon  under  consideration  is  substan- 
tially the  same,  In  effect,  as  one  considered 
in  Beeson  ▼.  Mining  Co.,  67  Cal.  20.  That 
was  an  action  brought  by  a  widow  for  dam- 
ages for  the  death  of  her  husband;  and  the 
court  held,  that  under  section  377  of  the 
Code  of  Civil  Procedure  of  California,  which 
is  identical  with  section  4100  of  the  Revised 
Statutes  of  Idaho,  it  was  not  error  to  in- 
struct the  Jury  that,  among  other  things,  in 
awarding  damages,  they  might  take  Lato  con- 
sideration 'the  relation  proved  as  ezlating  be- 
tween plaintiff  and  deceased  at  the  time  of 
his  death,  and  the  Injury,  if  any,  sustained 
bj  her  in  the  loss  of  his  society.'  "  The  Cal- 
ifornia rule  was  subsequently  followed  by 
the  Supreme  Court  of  Idaho  in  a  very  able 
opiniim  by  Mr.  Chief  Justice  Ailshie.  Ander- 
wu  V.  Great  Northern  Ry.  Co.,  16  Idaho,  613, 
99  Paa  91. 

In  Bonrg  v.  Brownell-Drewa  Lumber  Ca, 
120  La.  1010,  1021,  45  South.  972,  976  (124 
Am.  St  Rep.  448),  under  a  clause  of  the  Civil 
Code  providing  that  "every  act  whatsoever  of 
a  man  that  causes  damage  to  another  obliges 
him  by  whose  fault  it  happened  to  repair  it," 
it  was  held  that  sorrow  caused  by  the  death 
of  a  son  and  the  deprivation  of  the  child's  so- 
ciety constituted  elements  of  damage  that 
might  be  recovered  in  an  action  brought  for 
that  purpose. 

In  Sharp  v.  National  Biscait  Co.,  179  Mo. 
553, 560, 78  8.  W.  787, 789,  under  a  statute  pro- 
viding that  "the  Jury  may  give  such  damages, 
not  exceeding  five  thousand  dollars,  as  they 
may  deem  fair  and  Just,  with  reference  to  the 
necessary  Injury  resulting  from  such  death, 
to  the  surviving  parties  who  may  be  entitled 
to  sne^  and  also  having  regard  to  the  mitigat- 
ing or  aggravating  circumstances  attending 
such  wrongful  act,  neglect  or  default,"  It  was 
said:  "  The  necessary  Injury,'  referred  to  In 
the  statute,  may  or  may  not  include  the  net 
loss  of  services;  but  it  also  covers  other  in- 
juries besides  loss  of  services.  It  Includes 
loss  of  comfort,  society,  and  love  of  the 
thUd." 

In  Wood  ▼.  aty  of  Omaha,  87  Neb.  213, 
220,  127  N.  W.  174.  176,  the  court,  In 
speaking  of  a  son,  say:  "The  Jury  are 
told  that  they  are  not  to  allow  damages 
for  the  loss  the  solace  of  his  mother's 
companionship,  but,  so  far  as  the  companion- 
ship and  advice  of  his  mother  are  of  a  pe- 


cuniary value,  they  may  take  that  into  con- 
sideration; and  we  think  that  under  the  evi- 
dence in  this  case  this  cannot  be  said  to  be 
prejudicially  erroneous."  In  that  case  no  ref- 
erence is  made  to  the  statute  uiwn  which  the 
action  is  based. 

In  Webb  v.  Denver  &  R.  R.  R.  Co.,  7  Utah, 
17,  20,  24  Pac.  616,  617,  nnder  a  statute  of 
Utah  authorizing  a  recovery  of  damages  for 
the  death  of  a  person,  and  providing  that,  in 
an  action  therefor,  "such  damages  may  be 
given  as  under  all  the  drcumstances  of  the 
case  may  be  Just,"  the  jury  were  told,  in  an 
action  by  a  mother  for  the  death  of  her  son, 
that,  in  assessing  the  plaintiff's  damages, 
they  might  consider,  not  only  the  pecuniary 
value  of  his  services  had  he  lived,  but  also 
the  mental  pain  and  suffering  caused  by  his 
death ;  and  it  was  held  that  the  instruction 
was  erroneous. 

In  W^s  V.  Denver  k  B.  Q.  W.  Ry.  Co.,  7 
Utah,  482,  27  Pac.  688,  the  Supreme  Court 
of  Utah  held  that  a  charge  permitting  the 
Jury,  In  estimating  damages  for  the  death  of 
a  person,  to  Include  compensation  to  the  wid- 
ow and  daughter  of  the  deceased  for  the  loss 
of  companionship  was  not  subject  to  the  ob- 
jection, on  the  ground  that  mental  suffering 
inig^t  be  unbraced  in  the  instruction,  when 
the  court  immediately  thereafter  told  the 
Jnry  not  to  allow  for  such  pain  of  mind. 

In  the  foregoing  cases,  whldi  include  all 
the  decisions  that  have  be«i  called  to  our  at- 
tention, the  statutes  of  the  several  states 
mentioned,  providing  for  the  recovery  of  dam- 
ages resulting  from  the  death  of  a  person 
caused  by  the  act  or  omission  of  another, 
were  held  to  be  sufficiently  comprehensive 
to  include  the  loss  of  society  of  the  deceased. 
Section  4  of  the  Employers'  Liability  Act  of 
Oregon  does  not,  like  the  enactment  of  Cali- 
fornia, provide  that  in  this  class  of  actions 
"such  damages  may  be  given  as  under  all 
the  drcumstances  of  the  case  may  be  Just" 
In  the  absence  of  a  statute  which,  either  ex- 
pressly or  by  reasonable  interpretation,  au- 
thorizes a  recovery  for  the  loss  of  society, 
we  do  not  believe  that  damages  therefor  can 
be  obtained  by  course  of  law.  8  Am.  A  Bng. 
Ency.  Law  (2d  Ed.)  908. 

It  will  be  remembered  that  in  the  note  to 
Bond  V.  United  RaUroads,  Ann.  Cas.  1912C,' 
65,  it  is  remarked:  "The  loss  of  the  society 
of  the  child  is  not  of  Itself  an  element  which 
the  Jury  may  condder  in  determining  the 
amount  of  the  plaintitrs  damages."  The 
phrase  "of  Itself"  as  thus  used  would  seem 
to  create  the  inference  that  the  loss  of  the 
society  of  a  child,  if  connected  with  other 
grounds  of  damages,  formed  an  element  there- 
of. The  case  of  Wales  v.  Padfle  Elec  Motor 
Co.,  180  Cal.  521,  524,  62  Paa  932,  1120,  cited 
in  the  note,  sustains  this  doctrine.  In  that 
case,  however,  Mr.  Chief  Justice  Beatty  dis- 
sented, on  the  ground  that  the  rule  adopted 
in  the  case  of  Beeson  v.  Oreen  Mountain  Co., 
57  Oal.  20,  was  controlling.  If  the  statute  of 
California  is  broad  enough  to  permit  a  re- 
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covery  of  damages  for  the  loss  of  society, 
it  wonld  seem  sufficiently  estenslTe  to  au- 
thorize a  recovery  for  sorrow,  grief,  and 
mental  suffering,  and  that  the  dissent  of  the 
Chief  Justice  presented  the  better  reasoning. 

Omitting  the  words  "of  Itself"  In  the  note 
to  the  case  referred  to,  the  following  deci- 
sions there  dted  support  the  legal  principle 
announced:  Hall  t.  Galveston,  etc,  B.  Co. 
(C.  G.)  39  Fed.  18,  21 ;  Ldttie  Rock,  etc.,  R.  Go. 
T.  Barker,  33  Ark.  350,  34  Am.  Rep.  44,  48 ; 
McKay  t.  New  England  Dredging  Co.,  92  Me. 
454,  458,  43  AtL  29;  Xelfer  t.  Northern  R. 
Co.,  80  N.  J.  Law,  188,  210;  Caldwell  v. 
Brown,  63  Pa.  453,  459;  Schnable  v.  Provi- 
dence'PubUc  Market,  24  B.  1. 477,  478,  53  Att. 
634;  Taylor,  etc.,  B.  Co.  v.  Warner,  84  Tex. 
122, 126,  19  S.  W.  449,  20  S.  W.  823. 

We  conclude  that  the  insertion  of  the 
phrase  "of  ItseU"  in  the  note  In  question 
was  Inadvertent,  and  shows  that  mistakes 
will  occur  in  the  very  valuable  annotations 
to  the  series  of  reports  mentioned,  though 
this  Is  the  first  error  of  its  kind  we  have  dis- 
covered. 

Under  a  statute  like  section  4  of  the  Em- 
ployers' Liability  Act  of  Oregon,  which  cre- 
ates a  new  cause  of  action,  and  does  not  re- 
vive a  right,  the  rule  is  almost  universal  that 
the  measure  of  the  recovery  in  case  of  death 
is  the  pecuniary  injury  sustained,  and  that 
loss  of  society  of  the  deceased  does  not  con- 
stitute an  element  of  the  damages.  13  Cyc. 
371;  2  Sedgvrlck,  Dam.  (9th  Ed.)  §  573a; 
3  Sherman  &  Red.  Neg.  (6th  Ed.)  §§  769,  773 ; 
Tiffany,  Death  by  Wrongful  Act,  §  154. 

We  conclude,  therefore,  that  an  error  was 
committed  in  charging  the  Jury  that  the  dam- 
ages for  the  loss  of  the  society  of  the  deceas- 
ed could  be  recovered. 

[1, 10]  In  view  of  the  conclusion  thus  reach- 
ed, it  is  deemed  proper  to  consider  another 
question  that  is  not  assigned  as  error.  The 
complaint  averred  "that  plaintiff  is  the  father 
of  Neal  J.  McFarlaud,  deceased,  and  his  sole 
heir  at  law."  The  answer  challenges  this 
statement  as  follows:  "Defendant  alleges 
that  it  has  no  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  relation  of  the 
plaintiff  to  said  Neal  J.  McFarland."  At  the 
trial  Anna  L.  McFarland,  the  mother  of  the 
'deceased,  in  answer  to  the  direction,  "State 
what  contrlbutlonB,  if  any,  Neal  had  been 
making  to  the  support  of  the  family  before 
his  death,"  replied:  "Twenty  dollars  was  the 
least;  it  went  according  to  his  salary;  at 
the  time  of  his  death  he  was  giving  me  $30. 
Q.  What  do  yon  mean,  a  mouth?  A. -Yes; 
a  mouth." 

The  plaintiff  testified  that  he  resided  in 
Tillamook  county,  Or.;  that  he  received  as 
wages  $40  and  $45  a  month;  that  his  wife 
lived  in  the  dty  of  Portland,  and  in  reply  to 
the  question,  "How  long  since  you  Uved  at 
home?"  answered:  "It  has  been  about  five 
years.  •  •  •  Q.  Did  you  ever  send  any 
of  your  money  to  your  family?    A.  Yes,  sir. 


Q.  How  much  did  you  send?  A.  All  I  could 
spare,  after  paying  interest,  taxes,  and  inci- 
dental expenses."  He  further  said:  "I  was 
paying  interest  and  taxes  on  six  lots  in  Mt. 
Tabot,  and  it  amounted  to  about  $25  a  month 
— and  insurance." 

It  will  be  kept  in  mind  that  section  4  of 
the  statute  under  consideration  provides  that, 
if  there  shall  be  any  loss  of  life  "under  the 
provisions  of  this  act,  the  widow  of  the  person 
BO  killed,  his  lineal  heirs  or  adopted  children, 
or  the  husband,  mother,  or  father,  as  the  case 
may  be,  shall  have  a  right  of  action  without 
any  limit  as  to  the  amount  of  damages  which 
may  be  awarded,"  and  that  section  7  ot  the 
enactment  reads:  "All  acts  or  parts  of  acts 
inconsistent  herewith  are  hereby  repealed." 
It  is  believed  that,  when  these  sections  are 
construed  together,  the  damages  that  are  re- 
covered in  the  action  for  the  loss  of  life  of  a 
person  killed  by  the  act  or  omission  of  anoth- 
er is  by  section  4  of  the  enactment  given  to 
the  person  or  persons  there  specified  in  the 
order  stated ;  that  such  benefidaiies  "as  the 
case  may  be"  are  the  only  persons  who  can 
maintain  an  action  for  the  Injury  sustained ; 
and  that  so  much  of  section  7349,  L.  O.  L., 
providing  for  the  descent  and  distribution 
of  personal  property  of  a  decedent,  as  con- 
filcts  with  the  dispensation  of  such  damages 
to  the  person  or  persons  thus  declared  to  be 
entitled  thereto  is  impliedly  repealed. 

Neal  J.  McFarland  having  died  unmarried, 
without  lineal  heirs  or  adopted  children,  but 
leaving  a  mother  surviving,  she  is  the  sole 
beneficiary  of  any  sum  that  may  be  recovered 
as  damages  resulting  from  his  death,  to  the 
exclusion  of  his  father,  who,  though  entitled 
as  sole  heir  to  all  other  property  of  which 
his  son  died  seized  or  possessed,  has  no  in- 
terest in  or  claim  to  the  damages  for  the 
death  of  the  son. 

Such  being  the  case,  the  Judgment  should 
be  reversed,  and  the  action  dismissed,  with- 
out prejudice  to  the  right  of  the  mother,  if 
now  living,  to  institute  an  action  to  recover 
the  damages  to  which  she  alone  Is  entitled, 
and  it  is  so  ordered. 

McBRIDE,  O.  J.,  and  BURNETT  and 
RAMSEY,  JJ.,  concur. 


SMITH  et  aL  v.  BUSHEY,  County  Judge, 
et  al. 

(Supreme  Court  of  Oregon.    Feb.  3,  1914.) 

Intoxicating  Liquors    (§  34»)— Looai,    Op- 
tion— Election— Form  of  Ballot. 

In  a  local  option  election,  a  ballot  in  the 
language,  "Official  ballot  for  S.  precinct,  M. 
county,  Oregon.  Vote  for  or  against  prohibi- 
tion or  the  sale  of  intoxicating  liijuors  for  bev- 
erage purposes  for  the  entire  municipality  of  S. 
in  M.  county,  Oregon,"  discloses  that  it  is  in- 
tended for  the  town  of  S.  alone,  and  is  suffi- 
cient. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  S  42;   Dec.  Dig.  §  34.*] 
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In  Bane.  Appeal  from  Circuit  Court,  Marl- 
on Coont?;  William  Galloway,  Judge. 

Snit  by  Q.  Q.  Sndth  and  anotber,  doing 
bnslness  under  tbe  firm  name  of  Smltb  Se 
Schott,  agattist  W.  M.  Bushey,  as  county 
judge  of  Marlon  county,  and  others.  From  a 
decree  for  plaintiffs,  defendants  appeal.  Be- 
Tersed. 

Ernest  E.  Blngu  Dlst  Atty.,  I.  H.  Van 
Winkle,  and  Wm.  H.  Trlndle,  all  of  Salem, 
for  appellants.    S.  H.  Heltzel,  of  Stayton,  for 

respondents. 

EAEIN,  J.  This  Is  a  suit  to  restrain  de- 
fendant from  Issuing  an  order  prohibiting  tbe 
sale  of  Intoxicating  liquors  In  the  town  of 
Stayton,  Marlon  county.  Or.  The  Issues  pre- 
sented by  the  appeal  In  tbis  case,  with  tbe 
exception  of  tbe  question  of  the  form  of  the 
ballot,  are  determined  by  tbe  opinion  Just 
filed  In  the  case  of  Wiley  t.  Beasoner,  138 
Pac  250,  and  the  decision  In  that  case  Is  re- 
ferred to  as  controlling  in  this. 

The  form  and  sufficiency  of  the  ballot  are 
alleged  to  have  been  defective;  being  in  the 
following  language:  "Official  ballot  for  Stay- 
ton  precinct,  Marion  county,  Oregon.  Vote 
for  or  against  prohibition  of  the  sale  of  in- 
toxicating liquors  for  beverage  purposes  for 
the  entire  municipality  of  Stayton,  in  Marion 
county,  Oregon."  This  clearly  discloses  that 
it  is  intended  for  tbe  town  of  Stayton  alone, 
and  there  Is  no  allegation  or  suggestion  that 
others  than  legal  voters  within  tbe  town 
cast  ballots  on  tbe  local  option  question  at 
said  election,  and  tbe  form  of  ballot  was 
sufficient  for  that  purpose. 

Tbe  decree  of  the  lower  court  la  reversed, 
and  the  suit  is  dismissed. 

BURNETT,  J.,  dissents. 


PABKEB  T.   WOIiP.t 

(Supreme  Court  of  Oregon.    Feb.  8.  1914.) 

1  Advebse  Posskssion  (§  85»)— Bequisites— 

Mistake  as  to  BotrNOABiES. 

Where  a  person,  under  a  mistake  as  to 
bonndaries,  enters  and  occupies  land  not  em- 
braced in  his  title,  claiming  it  as  his  own  for 
the  statutory  irariod,  he  becomes  vested  with 
tbe  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {|  365-370;  Dec.  Dig.  i 
65.*] 

2.  Advebse  Possession  (|  113*)— Tacking 
Possessions— Evidence. 

Title  by  prescription  may  be  proven  by 
IMroI,  and  may  rest  upon  the  successive  adverse 
possession  of  different  parties,  which  may  also 
be  proven  by  parol. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {S  668,  671-681 ;  Dec.  Dig. 
IU3.»] 

3.  Adverse  Possession  (i  113*)— SvinENCs— 
Competency. 

In  ejectment,  testimony  that  plaintiff  and 
bet  predecessors  in  interest  had  claimed,  oc- 
cnpi^  and  cultivated  the  contested  ground  up 


to  a  certain  fence  was  competent;    its  weight 
being  for  the  jnry. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  if  669,  671-681 ;  Dec.  Dig. 
I  113.*] 

4.  Advebse  Possession  (8  113*)  —  Declaba-    • 

BATIONS — BOUNDABIES. 

In  ejectment,  a  question  to  a  witness  for 
defendant  whetiber,  while  working  on  the  dis- 
puted premises,  he  ever  beard  his  employer  dis- 
cuss the  disputed  boundary  line,  not  calling  for 
a  declaration  against  his  own  interest  by  plain- 
tiff's predecessor  in  title,  was  properly  excluded. 
[Ed.  Note.— Fot  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  U  669.  6XL-681;  Dec.  Dig. 
I  113.*] 

Department  1.  Appeal  from  Circuit  Court. 
Benton  County;    J.  W.  Hamilton,  Judge. 

Action  by  Gertrude  C.  Parker  against  Otto 
Wolf.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  {s  an  action  of  ejectment  for  2.83 
acres  of  land,  to  which  plaintiff  claims  title 
by  prescription.  She  alleges  that  in  Novem- 
ber, 1911,  tbe  defendant  ousted  ber  and  still 
withholds  possession  of  tbe  premises,  to  her 
damage.  The  answer  denies  all  tbe  allega- 
tions of  tbe  complaint  Tbe  defendant,  further 
answering,  states  that  on  October  27,  1911, 
be  was  tbe  owner  in  fee  and  In  possession 
of  the  locus  in  quo,  and  is  yet  such  owner 
and  entitled  to  have  tbe  same,  but  that  on 
February  4,  1912,  tbe  plaintiff  ejected  him 
therefrom  and  now  withholds  possession  of 
tbe  premises  from  tbe  defendant  to  his  dam- 
age. Tbe  reply  traverses  all  the  allegations 
of  the  answer.  A  Jury  trial  resulted  In  a 
verdict  and  Judgment  for  the  plaintiff,  from 
which  tbe  defendant  appeals. 

Henry  I>.  HeU,  of  CorvaUis  (J.  F.  Xates, 
of  Corrallls,  on  tbe  brief),  for  appellant 
W.  S.  McFadden,  of  Corvallis  (McFadden  & 
Clarke,  of  Corvallis,  on  tbe  brief),  for  re- 
spondent 

BURNETT,  J.  (after  stating  tbe  facts  as 
above).  Tbe  pleadings  present  the  "anomaly 
of  each  party  claiming  to  baye  been  ousted 
by  tbe  other  from  tbe  possession  of  the  land. 
The  plaintiff  gave,  tbe  evidence  of  a  large 
number  of  witnesses  about  tbe  history  of  the 
holding  of  tbe  tract  in  question,  tending  to 
show  that  all  her  predecessors  in  possession 
bad  claimed,  occupied,  and  cultivated  the 
contested  ground  up' to  a  fence  forming  the 
Bontbern  boundary  of  a  certain  county  road, 
and  rested.  The  defendant  th«i  moved  "to 
withdraw  the  evidence  submitted  by  the 
plaintiff  .from  the  Jury,  and  strike  it  from 
tbe  records,  for  tbe  reason  ttaat  it  is  only 
partial  and  not  connected  with  tbe  main  fact 
in  dispute,  and  therefore  incompetent,  and 
for  tbe  further  reason  that  plaintiff  has 
failed  to  show  privity  of  Interest  between 
herself  and  those  who  occupied  disputed 
premises  at  prior  remote  times,  and  that 
plaintiff  has  failed  to  show  continuity  of  ad- 
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verse  possession  for  the  statutory  period." 
The  court  overruled  the  motion,  and  that 
decision  constitutes  the  principal  assignment 
of  error  noted  In  the  appellant's  abstract. 
The  tefitlniony  tends  to  show  on  behalf  of 
plalntlfr  that  the  premises  In  dispute  were 
occupied  many  years  ago;  that  farm  build- 
ings were  erected  thereon,  orchards  planted, 
other  Improvements  made,  and  possession 
maintained  to  the  fence  mentioned.  No 
question  seems  to  have  been  raised  about 
where  the  true  paper  line  was  located  upon 
the  ground  until  -within  a  year  or  two  prior 
to  the  commencement  of  this  action.  The 
matter  was  brought  to  a  head  by  the  defend- 
ant purchasing  premises  across  the  road  and 
erecting  a  wire  fence  on  the  south  line  of 
the  disputed  tract,  which  boundary  nms 
throiigh  the  dwelling  house*  and  some  of  the 
outbuildings  on  the  premises. 

[1]  It  Is  laid  down  in  Caufleld  y.  Clark,  17 
Or.  473,  21  Pac.  443,  11  Am.  St  Rep.  845, 
that  where  a  person,  under  a  mistake  as  to 
the  boundaries,  enters  and  occupies  land 
not  embraced  in  his  title,  claiming  it  as  his 
own  for  the  requisite  statutory  period,  he 
thereby  becomes  vested  with  the  title  thereto 
by  possession,  although  his  entry  and  posses- 
sion may  have  been  founded  upon  a  mis- 
take. This  has  been  the  settled  rule  in  this 
state  and  is  followed  In  subsequent  decisions. 
In  Dunnlgan  v.  Wood,  58  Or.  119,  112  Pac. 
531,  Mr.  Justice  Bean  reviews  the  author- 
ities and  reaffirms  the  doctrine.  See,  also, 
Stout  V.  Mlchelbook,  58  Or.  372, 114  Pac.  929. 

[J,  8]  It  is  also  ruled  In  Vance  v.  Wood, 
22  Or.  77,  29  Pac.  73,  that  title  by  prescription 
may  be  proven  by  parol,  and  may  rest  upon 
adverse  possession  of  dlfTerent  parties  In  In- 
terest, successive  to  each  other.  This  suc- 
cession may  also  be  proven  by  parol,  and 
does  not  necessarily  rest  in  deed.  In  O.  By. 
A  NaT.  Co.,  T.  Hertzberg,  26  Or.  216,  87  Paa 
1019,  and  in  Browning  t.  Lewis,  39  Or.  11, 
64  Paa  304,  Mr.  Justice  Moore  says  that  "a 
prior  possession  of  land  for  any  length  of 
time  Is  prima  facie  evidence  of  title";  and 
Mr.  Justice  Eakln  says  the  same  thing  in 
Sommer  v.  Compton,  62  Or.  173,  96  Pac.  124, 
1065.  In  Skottowe  v.  O.  S.  L.,  etc.,  By.  Co., 
22  Or.  430,  30  Pac.  222,  16  L.  B.  A.  593, 
Ferrari  v.  Beaver  HUl  Coal  Co.,  64  Or.  210, 
94  Pac  181,  95  Pac.  498,  102  Pac.  175,  1016, 
it  is  held  in  substance  that  acts  of  ownership 


over  real  property,  such  as  making  repairs 
on  structures,  are  circumstances  tending  to 
show  that  the  premises  belong  to  or  are  an- 
der  the  control  of  the  parties  doing  the  acts. 
This  is  in  consonance  with  the  presumption 
"that  a  person  Is  the  owner  of  property  from 
exercising  acts  of  ownership  over  it  •  •  •  " 
Section  799,  subdlv.  12,  L.  O.  L.  The  testimony 
which  the  defendant  sought  to  have  stricken 
out  was  competent  on  the  question  involved. 
Its  weight  was  for  the  jury,  and  those  triers 
of  fact  were  entitled  to  consider  it  under 
proper  instructions  by  the  court  as  to  the 
law. 

[4]  It  is  assigned  as  error  that  the  court 
refused  to  allow  a  witness  for  the  defendant 
to  answer  the  following  question:  "During 
the  time  you  were  working  there  (on  dis- 
puted premises  for  Mr.  Skipton),  did  you 
ever  hear  Mir.  Skipton  discuss  the  boundary 
line  running  in  front  of  his  house  and  divid- 
ing his  land  from  the  land  north?"  A  mere 
discussion  of  the  boundary  does  not  neces- 
sarily imply  an  admission  as  to  its  true  loca- 
tion. The  question  does  not  call  for  a  dec- 
laration against  his  own  Interest  by  plaln- 
tUTs  predecessor  in  title,  and  hence  was 
properly  excluded. 

Other  errors  are  predicated  upon  verbal 
criticisms  of  answers  of  witnesses  who  were 
narrating  acts  of  possession  by  people  vrho 
were  formerly  on  the  premises.  In  which 
the  witness  spoke  of  those  persons  having 
owned  the  tract  The  essence  of  the  defend- 
ant's objection  seems  to  be  that  title  or  own- 
ership could  be  proven  only  by  deed.  Coun- 
sel for  the  defendant  as  shown  by  the  bill 
of  exceptions,  frequently  urged  that  oral  tes- 
timony was  not  the  best  evidence,  and  that 
ownership  should  be  shown  by  the  muni- 
ments of  title.  But  as  we  have  seen  under 
the  authority  of  Caufleld  v.  Clark,  supra. 
and  other  cases,  title  by  adverse  possession, 
as  well  as  the  tacking  necessary  to  complete 
the  same,  may  be  shown  by  parol. 

Other  errors  are  assigned,  but  we  deem 
them  hypercritical,  unsiibstantlal,  and  not 
sufficient  within  the  meaning  of  section  3, 
art  7,  of  the  Constitution,  to  reverse  the 
verdict  of  the  Jury. 

The  Judgment  Is  affirmed. 

McBRIDB,  C.  J.,  and  MOOBB  and  BAM- 
SEY,  JJ.,  concur. 
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SECURiry  SAVINGS  &  TEU8T  CO.  t. 
KING. 

(Supreme  Coort  of  Oregon.     Feb.  10,  1014.) 

1.  BAmn  AKD  Barkiro  (J  156*>— Fitnotions 
ARD  Dbaurgs— Deposits  roB  Colleotior. 

Wltere  a  check  or  other  negotiable  paper 
U  deposited  with  a  bank  for  collection,  the  re- 
lation of  inincipal  and  agent  is  created  between 
the  depositor  and  the  bank. 

CEid.  Not*. — For  other  cases,  see  Banks  and 
banking,  CentDig.  §|  539-M6 ;  DecDig.  { 156.»] 

2.  Barks  and  Banking  ({  166*)— PaRonoRS 
ARD  Dbaurgs— Deposits  fob  Coixkctior. 

As  a  general  rule,  after  a  bank  effects  a 
eoDeetion  of  a  check,  it  becomes  a  simple  con- 
tract debtor  for  the  amoant,  less  the  commis- 
don  charged. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  IMg.  U  671-673,  68^-586 ;  Dec. 

Dig.  i  lee.*] 

8.  Barks  and  Barkiro  (|  171*)— Purotiors 
ARD  Dealirgs— Deposits  fob  Coixeotior 
— "Pbookeds  ir  Aotuai.  Furds." 

Where  a  bank  recdves  a  check  for  collec- 
tion nnder  an  agreement  that  it  shall  only  be 
liable  when  proceeds  in  actual  tnnds  or  sonrent 
credits  shall  have  come  into  its  possession,  and 
it  is  certified  by  mistake  by  the  drawee,  and 
a  draft  remitted  to  the  bank  by  its  correspond- 
ent, but  payment  on  the  draft  was  stopped  and 
the  payee  notified  before  it  reached  the  bank, 
the  bank  was  not  chargeable  with  the  amoant 
of  the  check  in  fityor  of  the  depositor ;  "pro- 
ceeds in  actual  funds"  meaning  the  real  funds 
inuring  from  a  collection,  or  negotiable  paper 
free  from  embarrassment  and  convertible  into 
rash. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  697-«17;  Dec.  Dig.  | 
171.*) 

4.  Barks  ard  Barkiro  (|  146*)— Furotiors 

ARD   DBAUROS— CXBTmED    CHECKS. 

Where  a  bank  certifies  a  check  by  mistake, 
it  may  correct  it  by  immediately  notifying  the 
bolder,  before  the  dteck  has  passed  to  a  Dona 
fide  holder. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  418-433;    Dec.  Dig.  | 
146.*] 
6.  Barks  ard  Barkiro  (§  171*)— Furctiorb 

ARD  DkAUROS— DXFOBITB. 

The  mere  fact  that  a  bank  credited  to  a 
depositor  as  cash  a  check  he  had  left  for  col- 
lection does  not  render  it  liable  for  the  amount 
where  the  check  was  subsequently  dishonored. 
[Ed.  Note. — For  other  cases,  seb  Banks  and 
Banking.  Cent  Dig.  H  597-617;    Dec.  Dig.  { 

6.  Patvert  (I  85*)— Functions  ard  Deai/- 

raoe— Payments  by  Mistake. 

Money  paid  by  a  bank  to  the  owner  of 
paper  deposited  for  collection  under  mistake  of 
fact  may  be  recovered,  though  there  was  negli- 
gence in  making  the  payment,  if  the  position  of 
the  person  to  whom  the  payment  was  made  has 
not  thereby  been  changed  to  ills  prejudice. 

(Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  U  272^-281 ;  Dec.  Dig.  fi  85;*  Banks 
and  Banking,  Cent  Dig.  |§  336,  337.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Robert  O.  Morrow, 
Judge. 

Action  by  tbe  Security  Savings  &  Trust 
Company  against  Charles  B.  King.  From  a 
Judgment  for  defendant,  plalntUt  appeals. 
Reversed  and  rsndered. 


Joseph  Simon,  of  Portland  (Dolpb,  Mallory, 
Simon  &  Oearln  and  Hall  S.  Lnsk,  all  of 
Portland,  on  the  brief),  for  appellant  John 
B.  Cldand,  of  Portland,  for  respondent 

McNART,  J.  Asserting  that  defendant 
overdrew  his  account  on  deposit  to  the 
amount  of  1394.68,  plaintiff  brings  this  action 
to  recover  Judgment  for  a  corresponding  sum 
with  interest  On  September  27,  1911,  de- 
fendant deposited  with  plaintiff  for  collec- 
tion a  check  drawn  by  one  H.  O.  Dempster  on 
the  Imperial  Bank  of  Canada,  Vancouver,  B. 
a,  payable  to  cash  for  $686,  upon  the  follow- 
ing conditions  thereon  Indorsed:  "In  receiv- 
ing checks,  drafts  or  other  paper  on  deposit 
payable  elsewhere  than  in  Portland  this  bank 
assumes  no  liability  for  the  failure  of  any 
of  Its  direct  or  indirect  collecting  agents 
whether  the  collecting  agent  be  the  person  or 
concern  on  which  the  check  for  collection  is 
drawn  or  not,  and  shall  only  be  held  liable 
when  proceeds  In  actual  funds  or  solvent 
credits  shall  have  come  into  its  possession. 
Under  these  provisions  items  previously 
credited  may  be  charged  back  to  the  de- 
positor's account  In  making  this  deposit 
the  depositor  hereby  assents  to  the  fore- 
going conditions."  Concurrently,  defend- 
ant deposited  fl44.S5  which,  together  with 
the  check,  was  credited  to  the  account  of 
defendant  On  the  same  day  Dempster  noti- 
fied the  Imperial  Bank  of  Canada  not  to  pay 
the  check,  employing  the  following  words: 
"I  find  It  imperative  for  me  to  ask  you  to 
cancel  check  to  cash  Indorsed  by  Charles 
King,  for  which  value  has  not  bem  received 
to  the  extent  of  |685,  and  on  which  I  am 
making  other  arrangements  with  Mr.  King. 
This  dieck  Is  to  be  deposited  at  the  dty  of 
Portland,  and  herewith  I  will  assume  all 
responsibility  of  the  same,  or  any  actions, 
etc."  Upon  the  deposit  of  the  check,  plain- 
tiff Immediately  forwarded  the  check  to  the 
Northern  Crown  Bank,  its  correspondent  at 
Vancouver,  B.  C,  which  institution,  upon 
receipt  of  the  check  and  in  the  forenoon  of 
September  30,  1911,  presented  it  to  the  Im- 
perial Bank  of  Canada  for  paymoit  At  the 
time  the  check  was  presented,  the  latter  bank 
by  the  proper  officer  certlfled  and  returned 
the  check  to  the  Northern  Crown  Bank,  and 
charged  the  account  te  the  drawer,  forgetting 
that  payment  had  been  stopped.  The  North- 
em  Crown  Bank,  upon  rec^pt  of  the  certlfled 
check,  charged  the  account  to  the  Imperial 
Bank  and  remitted  to  plaintUf  out  of  its  own 
funds  the  amount  of  the  check.  In  the  eve- 
ning of  September  30, 1911,  the  Imperial  Bank 
of  Canada  discovered  the  error  it  had  com- 
mitted in  overlooking  the  stop  order  and  cer- 
tifying the  check,  and  immediately  notified 
the  Northern  Crown  Bank  of  the  true  situa- 
tion ;  the  notice  being  received,  however,  aft- 
er remittance  had  been  made  to  plaintiff. 
Thereupon  the  Northern  Crown  Bank  tele- 
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graphed  plaintiff  the  following  message: 
"Item  $585,  in  your  list  Sept  27,  nnpaid  and 
remitted  for  by  us  today  in  error  by  our 
New  York  Draft  1  No.  13931.  Shall  we  pro- 
test, wire  prompt.  The  Northern  Crown 
Bank."  This  intelligence  was  recelTed  by 
plaintiff  on  October  1,  1911.  On  the  day  of 
the  receipt  of  this  Information,  plaintiff  ex- 
hibited to  defendant  the  contents  of  the  tele- 
gram; whereupon  defendant  left  for  Van- 
couver, B.  C,  from  which  point  on  October 
4tb  defendant  telegraphed  plaintiff  In  sub- 
stance that,  it  if  would  return  the  check  to 
him,  he  would  make  collection.  Failing  in 
this,  defendant  subseqnently  returned  the 
check  to  plaintiff.  During  the  intervention 
of  time  from  September  27,  1911,  to  October 
4,  1911,  defendant  drew  checks  upon  the 
plaintiff  amounting  to  $539.65,  and  which 
were  paid  by  plaintiff.  On  October  4,  1911, 
the  day  the  draft  arrived,  plaintiff  remitted 
to  the  Northern  Crown  Bank  the  amount  of 
the  check.  In  his  answer  defendant  alleged 
that,  of  the  sums  of  money  deiK>8ited  by  him 
with  appellant,  $190.37  is  unlawfully  with- 
held, and  sought  Judgment  therefor,  which 
the  trial  court  entered  In  his  behall 

[1]  The  rule  is  well  established  that,  where 
a  check  or  other  negotiable  paper  is  deposit- 
ed with  a  bank  for  the  purpose  of  collection, 
the  relation  of  principal  and  agent  is  thereby 
created  between  the  depositor  and  the  bank. 
Nat  Revere  Bank  v.  Nat  Bank,  172  N.  Y. 
102,  64  N.  B.  799;  Midland  Nat  Bank  t. 
Brlghtwell,  148  Mo.  358,  49  S.  W.  994,  71 
Am.  St  Rep.  608;  Jefferson  County  Savings 
Bank  v.  Hendrtz,  147  Ala.  670,  39  South.  296, 
1  L.  R.  A.  (N.  S.)  246;  HfQchie  on  Banks  and 
Banking,  vol.  2,  i  166. 

[2]  Counsel  for  defendant  argues,  and  we 
think  correctly,  that,  as  a  general  rule,  after 
a  bank  effects  the  collection  of  a  check,  in- 
trusted to  it  for  that  purpose,  it  becomes  a 
simple  contract  debtor  for  the  amount  less 
any  commission  which  may  be  charged. 
Morse  on  xianks  and  Banking,  voL  1  (8d  Ed.) 
§  248;  Jockusch  v.  Lowsey,  51  Tex.  129. 

[3]  In  a  consideration  of  this  case,  the 
mind  must  keep  before  it  the  terms  of  the 
contract  had  between  plaintiff  and  defend- 
ant as  their  contractual  relations  were  not 
left  to  custom  or  general  rules,  but  were 
founded  upon  an  express  contract  whidt  pro- 
vided that  plaintiff  "should  only  be  held  li- 
able when  proceeds  in  actual  funds  or  solvent 
credits  shall  have  come  into  its  possession." 

The  unquestioned  testimony  shows  that 
plaintiff  was  notified  of  the  erroneous  remit- 
tance of  the  money  by  draft  four  days  before 
its  receipt;  that  at  a  time  practically  syn- 
chronous defendant  was  also  apprised  by 
plaintiff  of  the  erroneous  transmission  of  the 
draft  and  forthwith  left  for  Vancouver,  B. 
C,  to  consult  H.  O.  Dempster  the  drawer  of 
the  check.  Defendant  in  response  to  a  ques- 
tion calculated  to  disclose  when  he  tele- 
graphed for  the  check  said:    "A.  It  was  on 


Wednesday  the  4fh,  as  I  remember  It.  Q. 
Of  October?  A.  Tes,  sir.  Q.  What  did  yon 
say  in  your  telegram?  A.  As  near  as  I  can 
remember,  to  the  effect  that  if  he  (the  cash- 
ier of  the  bank)  would  return  the  check  to 
me^  I  would  make  collection.  Q.  Did  he  re- 
turn the  check?  A.  He  returned  the  check. 
Q.  Did  you  attempt  to  coUect  it?  A.  I  at- 
tempted to  make  the  collection  and  discover- 
ed it  had  been  certified  in  error.  The  infor- 
mation was  imparted  to  me;  be  informed 
me  he  had  consulted  a  lawyer.  Q.  Who  -waa 
that  Dempster?  A.  Tes,  sir.  Q.  Did  he  say 
he  found  it  had  been  certified  in  error?  A. 
Oh,  now,  he  didn't  tell  me  anything  about  it 
I  got  the  check  and  saw  it  myself.  As  a  mat- 
ter of  law,  we  think  it  is  clear  that  the  plain- 
tiff did  not  come  into  possession  of  the  pro- 
ceeds of  the  check  as  contemplated  by  the 
contract  as  it  only  received  the  draft  which 
was  not  convertible  into  actual  funds  for  the 
reason  payment  thereof  had  been  stopped 
prior  to  its  receipt  by  plaintiff.  In  the  agree- 
ment defining  the  relation  of  the  parties,  no 
liability  attached  to  plaintiff  until  the  pro- 
ceeds in  actual  funds  should  come  into  its 
possession.  Proceeds  in  actual  funds  mean 
the  real  funds  inuring  from  a  collection  of 
the  check  or  negotiable  paper  free  from  em- 
barrassment and  convertible  into  cash. 

[4]  Where  a  bank  certifies  a  check  by  mis- 
take, it  may  correct  the  same  by  immediate- 
ly notifying  the  holder,  and  before  the  check 
has  passed  from  his  hands  to  a  bona  fide 
owner.  Magee  on  Banks  and  Banking  (2d 
Ed.)  p.  327 ;  Carley  v.  Potter's  Bank  (Tenn. 
Ch.  App.)  46  S.  W.  328.  So  in  the  case  before 
us,  the  Imperial  Bank  was  within  the  law 
when  it  declared  its  certification  of  the  check 
erroneous;  likewise  the  Northern  Crown 
Bank  in  receiving  the  draft  and  plaintiff  in 
returning  the  same  after  proper  notice.  In 
view  of  the  fact  that  defendant's  position 
had  not  he&a  altered  to  his  injury,  or  the 
right  of  third  parties  intervened. 

[S]  The  mere  fact  that  plaintiff  credited  to 
defendant  as  cash  the  check  he  left  for  col- 
lection does  not  render  plaintiff  liable  to  de- 
fendant for  the  amount  of  the  check,  inas- 
much as  the  check  was  subsequently  dishon- 
ored. Winchester  Milling  Co.  v.  Bank,  120 
Tenn.  225,  111  S.  W.  248,  18  I*  R.  A.  (N.  S.) 
441;  Midiie  on  Banks  and  Banking,  vol.  2. 
il63. 

[•]  The  rule  of  this  state  permits  the  re- 
covery of  money  paid  under  the  stress  of  ig- 
norance of  surrounding  facts.  As  an  illus- 
trative case,  see  Scott  v.  Ford,  52  Or.  288,  97 
Pac.  99. .  And  in  case  of  payment  by  a  bank 
to  the  owner  of  paper  deposited  with  It  for 
collection  the  same  rule  applies,  so  that 
money  paid  under  a  mistake  of  fact  may  be 
recovered,  although  there  was  negligence  on 
the  part  of  the  bank  in  remitting  the  pay- 
ment subject  to  the  condition  that  payment 
cannot  be  realized  if  the  position  of  the  per- 
son to  whom  the  payment  had  been  made  has 
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l>eeii  changed  to  his  prejudice  towards  bis 
lebtor  In  consequence  of  the  payment  Mlchle 
}D  Banks  and  BanMng,  vol.  2,  i  169. 

Under  the  state  of  the  record,  and  especial- 
ly In  view  of  the  written  contract  had  be- 
tween plaintter  and  defendant  with  resx>ect  to 
[he  collection  of  the  check  In  question.  It  be- 
wmes  unimportant  to  view  the  decisions 
n-blch  are  apparently  in  hopeless  division 
.-oncemlng  the  legal  relation  existing  between 
the  Initial  bank  and  its  correspondent.  Be- 
lieving that  plaintiff  did  not  receive  the  pro- 
ceeds of  the  check  In  actual  funds,  and  re- 
calling the  words  of  the  contract  that  'Sterns 
previously  credited  may  be  charged  back  to 
the  depositor's  account,"  we  think  error  was 
made  by  the  trial  court  in  awarding  judg- 
ment to  defendant  for  $190.37,  with  Interest 
thereon  at  6  per  cent,  from  October  4,  1911, 
and  for  costs  and  disbursements,  and  that 
the  judgment  must  be  annulled  and  a  new 
one  in  lieu  thereof  entered  In  favor  of  plain- 
tiff for  $394.63,  with  Interest  thereon  at  6 
Iier  cent,  from  October  4, 1911.  > 

Reversed. 

McBRIDE,  C.  J.,  and  BEAN  and  EAKIN, 
JJ.,  concur. 


STATE  ex  reL  SHEPHBBD  v.  SIMPSON. 
(Sapreme  Court  of  Oregon.    Feb.  S,  1914.) 

1.  Appeai,  and  Ebbob  (f  127*)  —  Decisionb 
Revixwabuc  —  "Jddgmbht  fob  Want  of 
Answbb." 

Though  L.  O.  Ij.  {  185,  authorizes  the  trial 
court,  in  certain  cases,  to  take  testimony  and 
render  judgment  in  accordance  therewith  after 
failore  of  defendant  to  answer,  such  a  judgment 
i'  one  for  want  of  answer  within  section  549, 
faring  the  right  to  appeal  from  a  judgment  or 
decree  other  than  one  by  confession  or  for 
want  'of  answer,  and  neither  party  can  appeal 
therefrom. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  88S-889,  891;   Dec.  Dig.  f 

2.  Appeai,  and  Ebbob  (f  1»)  —  Natubb  of 
Right— Statdtobt  Pbovision. 

In  respect  to  appeals,  the  Supreme  Court 
is  of  limited  jurisdiction,  and  can  entertain 
them  only  when  they  are  witiiin  the  purview 
of  the  statute. 

IZd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1-4;    Dec.  Dig.  |  L*] 

On  petition  for  rehearing.  For  former 
ophiion,  see  137  Pac.  750.    Petition  denied. 

BURNETT,  3.  The  defendant  in  the  court 
helow  did  not  answer  or  otherwise  appear  In 
this  action.  The  circuit  court  heard  some 
testimony  after  the  default  of  the  defendant 
^tis  entered,  and  rendered  judgment  to  the 
effect  that  the  relator  was  yet  the  lawful  In- 
mmbent  of  the  office  In  question,  and  would 
be  until  the  election  and  qualification  of  his 
successor,  the  defendant  never  having  quali- 
fied. Dissatisfied  with  the  uncertain  tenure 
tbns  awarded  him,  the  relator  appealed.    The 


defendant  moved  to  dismiss,  but  tbls  court 
speaking  by  Mr.  Justice  McNary,  refused  to 
entertain  his  motion,  and  dismissed  the  ap- 
peal sua  sponte,  holding  that  neither  party  to 
a  judgment  for  want  of  an  answer  has  the 
ri^t  to  appeal.  The  relator  now  moves  for 
a  rehearing  on  that  subject 

[1]  Section  549,  L.  O.  h.,  reads:  "Any  par- 
ty to  a  Judgment  or  decree  other  than  a 
Judgment  or  decree  given  by  confession,  or 
for  want  of  an  answer,  may  appeal  there- 
from. The  party  appealing  la  known  as  the 
appellant,  and  the  adverse  party  as  the  re- 
spondent; but  the  title  of  the  action  or  suit 
Is  not  changed  In  consequence  of  the  appeal." 

Section  185,  L.  O.  L.,  Is  partly  in  these 
words:  "Judj^ent  may  be  had  upon  failure 
to  answer,  as  follows:  When  the  time  for 
answering  the  complaint  has  expired,  and  it 
appears  that  the  defendant  or  one  or  more 
of  several  defendants,  in  the  cases  mentioned 
in  section  61,  has  been  duly  served  with  the 
summons  and  has  failed  to  answer  the  com- 
plaint the  plaintiff  shall  be  entitled  to  have 
Judgment  against  such  defendant  or  defend- 
ants, (1)  In  an  action  arising  upon  contract 
for  the  recovery  of  money  or  damages  only; 
If  no  answer  has  been  filed  with  the  clerk  of 
the  court  within  the  time  specified  in  the 
summons,  or  such  further  time  as  may  have 
been  granted  by  the  court  or  Judge  thereof, 
the  clerk,  upon  the  application  of  the  plaintiff 
made  in  writing  and  filed  with  the  clerk, 
shall  enter  the  default  of  the  defendant  and 
immediately  thereafter  enter  judgment  for 
the  amount  specified  in  the  summons,  against 
the  defendant,  or  against  one  or  more  of  sev- 
eral defendants,  in  cases  provided  for  In  sec- 
tion 61;  (2)  In  other  actions,  including  all 
actions  sounding  in  damages  or  tort  as  op-  ' 
posed  to  an  action  on  contract  or  for  debt. 
If  no  answer  has  been  filed  with  the  clerk  of 
the  court  within  the  time  specified  in  the 
summons,  or  such  further  time  as  may  have 
been  granted  by  the  court  or  judge  thereof, 
the  clerk  shall,  upon  the  written  motion  of 
the  plaintiff  being  filed,  enter  the  default  of 
the  defendant  and  thereafter  the  plaintiff 
may  apply  to  the  court  for  the  relief  de- 
manded in  the  complaint;  and  the  court 
shall,  upon  such  application,  give  Judgment 
for  the  amount  claimed  in  the  summons,  or 
the  relief  demanded  in  the  complaint  unless 
it  be  necessary,  to  enable  the  court  to  give 
Judgment  or  carry  the  same  into  effect,  to 
take  proof  of  any  matter  of  fact  lu  which 
case  the  court  may  order  the  entry  of  judg- 
ment to  be  delayed  until  such  proof  be  taken. 
The  court  may  hear  the  proof  itself,  or  make 
an  order  of  reference,  or  that  a  jury  be  called 
to  inquire  thereof.  Thereupon  the  court  shall 
enter  judgment  in  accordance  with  its  own 
findings,  or  the  verdict  of  the  jury;  provided, 
however,  that  in  all  cases  where  the  cause  of 
action  Is  for  damage  which  Is  not  liquidated, 
if  a  jury  shall,  by  either  party  be  demanded 
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to  assess  the  damage,  the  court  before  whldi 
such  action  Is  pending  must  grant  such  jury 
trial,  or,  U  neither  party  demand  a  jury  the 
damage  may  be  assessed  by  the  court 
•    •    • " 

The  petition  for  rehearing  proceeds  upon 
the  theory  that,  because  the  court  may  in 
certain  cases  take  testimony  In  actions  where 
the  defendant  has  failed  to  answer,  and  that 
such  testimony  has  been  taken  In  fihls  case, 
the  judgment  Is  not  one  for  want  of  an  answ^ 
within  the  meaning  of  section  649,  L.  O.  L., 
supra.  But  what  gives  the  court  authority 
to  proceed  In  the  manner  Indicated?  Plainly 
the  fact  that  the  defendant  has  not  answered. 
No  matter  what  proceedings  are  taken  after 
default  Is  entered,  the  final  judgment  Is  none 
the  leas  one  for  want  of  an  answer  from 
which  neither  party  can  appeaL  It  Is  argued 
that  this  lodges  too  much  responsibility  with 
a  judge  disposed  to  act  In  an  arbitrary  man- 
ner and  give  a  wrong  judgment  against  a 
plalntur.  This,  however.  Is  a  legislative  ques- 
tion. Responsibility  must  be  lodged  some- 
where. The  same  argument  would  apply  to 
this  court,  the  members  of  which  are  as  frail 
and  liable  to  err  as  any  circuit  judge.  The  Leg- 
islature having  declared  In  effect  that  there 
shall  be  no  appeal  from  a  judgment  for  want 
of  an  answer,  the  court  would  usurp  the 
functions  of  that  branch  of  the  government 
should  it  entertain  an  appeal  of  that  kind. 

[2]  "An  appeal  Is  not  a  matter  of  primary 
right.  It  is  a  privilege,  and  he  who  would 
enjoy  tliat  privilege  must  show  some  statute 
conferring  it  upon  him."  Portland  t.  Not- 
tlngliam,  S8  Or.  1,  118  Pac.  28;  Portland  ▼. 
Gaston,  38  Or.  533,  63  Pac.  lOSl;  Sears  t. 
Dunbar,  60  Or.  36,  91  Pac.  146;  Union  Na- 
'  tlonal  Bank  v.  Bartih,  179  lU.  83,  63  N.  B.  616; 
Macartney  v.  Shlpherd,  60  Or.  133,  117  Pac. 
814,  Ann.  Cas.  1913D,  1257.  In  respect  to  ap- 
peals, this  court  Is  a  tribunal  of  limited  juris- 
diction, and  can  entertain  them  only  when 
they  are  witliin  the  purview  of  the  statute. 
We  have  no  jurisdiction  in  this  case,  and  can 
only  dismiss  it.  Fassman  v.  Baumgartner,  3 
Or.  469;  Long  v.  Sharp,  6  Or.  438;  Whipple 
V.  S.  Pac.  Co.,  34  Or.  370,  55  Pac.  975. 

We  adhere  to  the  former  opinion. 


LANS  V.  WBNTWORTH  «t  aL 

(Supreme  Court  of  Oregon.    Feb.  10,  1914.) 
1.  Trusts  (S  356*)— Trust  Propeext  Trars- 

FBRRED  TO  THIRD  PEBBOK. 

Where  plaintiff  was  the  owner  of  stock  In 
a  corporation,  and  on  reotKanizatlon  It  was 
agreed  that  the  stockboldera  in  the  old  corpo- 
ration should  receive  an  equal  number  of  Bhares 
in  the  new,  which  agreement  was  carried  out 
as  to  all  the  stockholders  except  plaintiS,  de- 
fendant, who,  while  he  had  notice  of  plaintiff's 
rights,  received  from  the  trustee  who  held  the 
stock  for  plaintiS  a  number  of  shares  In  excess 
of  that  claimed  by  plaintiff  in  compensation  for 
his  influence  in  selling  bonds  of  the  corporation. 


held  the  shares  In  trust,  and  will  be  reqaited 
to  transfer  them  to  plaintiff. 

[Kd.  Note.— For  other  cases,  see  Trusts.  Cent. 
Dig.  §g  529-538;    Dec.  Dig.  |  356.*] 

2.  Release  (|  27*)— Construction  aitd   Op- 
eration— LlABIUTTES  INOLUDKD. 

Where  plaintiff  had  a  judgment  against  m, 
corporation  and  an  action  pending  against  its 
successor  on  reorganization,  his  receipt  to  tbtt 
successor  in  full  payment  of  these  matters,  stat- 
ing that  it  is  in  full  of  all  demands  against  the 
successor  or  any  stockholder  therein,  exceptiiis 
a  trustee  who  bad  held  stock  for  plaintiff,  re- 
citing that  it  did  not  waive  any  right  to  pro- 
ceed against  the  trustee,  did  not  release  defend- 
ant, to  whom  the  stock  bad  been  transferred 
secretly,  without  plaintiff's  knowledge,  from  his 
liability  to  transfer  the  stock  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Release, 
Cent  Dig.  H  53-66 ;   Dea  Dig.  |  27.*] 

Department  1.  Appeal  from  Circuit  Coart, 
Multnomah  County;  Henry  B.  McOinn, 
Judge. 

Suit  by  I.  W.  Lane  against  G.  K.  Went- 
worth  and  another.  From  a  decree  for  plain- 
tifr,  defendant  Wentworth  appeals.  Af- 
firmed. 

See,  also,  133  Pac.  348. 

This  is  a  suit  in  equity  for  a  decree  re- 
quiring the  defendant  G.  E.  Wentwortli  to 
transfer  to  the  plaintiff  6,600  shares  of  the 
capital  stock  of  the  Coast  Range  Lumber 
Company,  or,  if  he  fails  or  refuses  to  do  so, 
for  a  decree  against  him  for  the  value  there- 
of, etc.  The  court  below  rendered  a  decree 
in  favor  of  the  plaintiff.  The  defendant  O. 
E^  Wentworth  appeals.  H.  C.  Mahon  does 
not  appeal.  The  facts  appear  in  the  opin- 
ion of  the  court 

R.  Sleight,  of  Portland  (Stapleton  ft 
Sleight  and  Coovert  &  Mannix,  all  of  Port- 
land, on  the  brief),  for  appellant  A.  B. 
Clark,  of  Portland  (Fred  L.  Everson,  of  .Port- 
land, on  the  brief),  for  respondent 

RAMSBT,  J.  This  is  a  suit  in  equity  for 
a  decree  requiring  the  defendant  G.  K. 
Wentworth  to  transfer  to  the  plalntlfC  6,500 
shares  of  the  capital  stock  of  the  Coast 
Range  Lumber  Company,  or,  in  case  he 
should  fall  or  refuse  to  make  such  transfer, 
for  a  decree  against  him  for  the  value  of 
said  stock,  etc. 

The  suit  was  originally  brought  asalnst 
the  defendant  H.  C.  Mahon  alone;  bat  sub- 
sequently the  plaintiff,  with  leave  of  the 
court,  amended  his  complaint,  and  made  G. 
E.  Wentworth  a  defendant 

As  no  question  arises  as  to  the  sufficiency 
of  the  pleadings,  it  is  not  necessary  to  set 
out  any  part  thereof. 

In  March,  1907,  the  Sunset  Lumber  Com- 
pany, a  corporation,  was  organized  wltb  a 
capital  stock  of  |500,000,  divided  into  shares 
of  $10  each.  The  plalntlfl  did  a  large 
amount  of  work  in  organizing  and  promot- 
ing said  company,  and  others  performed  c^ 
tain  services  in  connection  with  the  organis- 


*For  other  eaaai  ■••  sams  topic  and  section  NUMBER  in  Dee.  Dig.  a  Am.  Dig.  Key-No.  Secies  ft  Rep'r  Indazea 
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ing  and  promotion  of  Bald  corporatton.  Aft- 
er said  company  waa  Incorporated  and  organ- 
ized, the  plaintifl  turned  over  to  it  certain 
optioDs  for  the  purchase  of  timber  lands 
which  he  had  obtained.  In  consideration  of 
the  service  tliat  the  plalntifC  had  rendered, 
as  stated  supra,  and  of  the  transfer  of  said 
options  to  said  company,  it  was  agreed  by 
and  between  said  company  and  the  plaintUt, 
and  between  the   defetadant  H.  C.  Mahon, 

E.  0.  Samuels,  T.  R.  Yerger,  and  the  plaln- 
tlfl,  all  of  said  persons  being  the  original 
stockholders  of  said  company,  that  the  plain- 
tiff should  receire  6,500  shares  of  the  fully 
paid-up  capital  stock  of  said  company,  of 
the  par  Talne  of  $10  per  share. 

When  said  company  was  organized  it  was 
deemed  advisable,  for  convenience,  and  in 
secnrlng  a  loan  for  said  company,  that  the 
stock  of  the  above-named  persons  should  be 
held  in  the  name  of  one  of  their  number, 
and  it  was  agreed  that  said  stock  should  be 
subscribed  for  and  held  In  the  name  of  the 
defendant  B.  C.  Mahon,  in  trust  for  said  per- 
sons as  follows:  6,600  shares  for  B.  O. 
Samuels,  6,500  shares  for  T.  R.  Xerger,  6,- 
500  shares  for  H.  C.  Mahon,  and  6,600  shares 
for  I.  W.  Lane,  the  plaintUt.  In  accordance 
with  said  agreement  said  stock  was  subscrib- 
ed for  by  the  defendant  H.  C.  Mahon,  and 
isHied  to  him,  to  be  held  by  him  in  trust  for 
■aid  persons,  according  to  their  several  in- 
terests, as  stated  supra. 

In  June,  1910,  the  stockholders  of  salu 
company  decided  to  reorganize  said  company 
under  a  new  name.  On  June  9,  1910,  the 
the  following  preamble  and  resolution  was 
unanimously  adopted  at  a  meeting  of  the 
stockholders  of  said  company:  "On  motion 
of  Mr.  R.  H.  Eipp,  duly  seconded  by  Mr.  U. 

F.  Skipworth,  the  following  resolution  was 
(Aered:  'Whereas,  the  Sunset  Lumber  Com- 
pany, a  corporation.  Is  indebted  to  various 
and  divers  persons  in  the  sum  of  approxi- 
mately one  hundred  and  ten  thousand  dol- 
lars ($110,000);  and  whereas,  a  corporation 
U  about  to  be  organized  and  known  as  the 
C!oaat  Range  Lumber  Company;  and  where- 
as, the  Coast  Range  Lumber  Company,  in 
consideration  of  the  sale  and  transfer  of  all 
the  property  belonging  to  the  Sunset  Lumber 
Company,  both  real  and  personal,  to  the 
Coast  Range  Lumber  Company,  the  Coast 
Bange  Lumber  Company  agrees  to  assume 
and  pay  all  of  the  Indebtedness  of  the  Sun- 
set Lumber  Company;  and  whereas,  as  a 
turtlier  consideration  of  said  sale  and  trans- 
ter,  the  stock  of  the  Sunset  Lumber  Com- 
pany is  to  be  surrendered  and  exchanged  for 
Mock  of  the  Coast  Range  Lumber  Company, 
ttie  stock  so  exchanged  to  be  of  the  same  par 
value  as  the  stock  in  the  Sunset  Lumber 
Company,  and  the  said  stockholders  of  the 
■aid  Suiset  Lumber  Company  are  to  receive 
as  equal  amoiint  of  stock  in  the  Coast  Range 
Lumber  Company  for  the  stock  each  stock- 
bolder  owns  and  holds  in  the  Sunset  Lumber 


Company:  Therefore,  be  It  resolved,  that 
the  stockholders  of  the  Sunset  Lumber  Com- 
pany do  hereby  agree  to  the  above  proposi- 
tiou,  and  do  hereby  authorize  the  directors 
of  the  Sunset  Lumber  Company  to  transfer 
said  property  of  said  Sunset  Lumber  Com- 
pany to  the  Coast  Range  Lumber  Company, 
upon  the  terms  and  conditions  set  forth  in 
this  resolution,  and  they  are  hereby  author- 
ized to  do  any  and  every  thing  necessary  for 
the  purpose  of  consummating  aald  sale  and 
transfer,  upon  the  said  terms  and  conditions 
set  forth.'  " 

This  preamble  and  resolution,  adopted  by 
the  stockholders  of  said  company,  shows  that 
it  was  the  intention  and  agreement  of  all  the 
stockholders  of  said  company  that,  in  the  re- 
organization under  a  new  name,  each  stock- 
holder in  the  old  company  should  have  In 
the  new  company  the  same  number  of  shares 
of  stock  that  he  had  in  the  old  company. 
It  is  important  to  bear  this  in  mind,  for 
this  feature  of  the  plan  for  the  reorganiza- 
tion was  never  changed. 

On  June  9,  1910,  the  date  of  the  adoption 
of  said  preamble  and  resolution,  articles  of 
Incorporation  of  the  Coast  Range  Lumber 
Company  were  prepared,  and  executed,  and 
acknowledged  by  J.  H.  Mahon,  R.  H.  Elpp, 
and  H.  Koepke,  and  witnessed  by  I.  W.  Lane 
and  O.  F.  Skipworth;  each  of  said  persons 
being  a  stockholder  of  the  Sunset  Lumber 
Company.  These  articles  of  Incorporation 
were  not  filed  in  the  public  offices  until  later. 
In  connection  with  this  reorganization,  the 
plftlntlfr  did  much  work. 

In  February,  1911,  the  said  reorganization 
of  said  company  was  completed  under  the 
articles  of  incorporation  executed  June  9, 
1910,  as  stated  supra,  and  the  name  of  the 
new  company  is  "The  Coast  Range  Lumber 
Company."  At  this  reorganization  all  of  the 
assets  of  the  old  company,  including  all  op- 
tions for  the  purchase  of  timber  land,  were 
transferred  to  the  new  company,  and  the  new  ■ 
company  assumed  the  payment  of  all  of  the 
debts  of  the  old  company.  On  the  organiza- 
tion of  the  new  company,  the  defendant  H. 
C.  Mahon  subscribed  for  all  of  the  stock  of 
the  new  company,  excepting  five  shares.  The 
amount  subscribed  for  by  him  was  49,995 
shares,  and  the  whole  number  of  the  shares 
of  the  capital  stock  being  50,000,  and  the  par 
value  of  each  share  being  ^10. 

On  pages  29  and  31  of  the  Record  Book 
of  said  new  company,  which  is  plaintilt's  Ex- 
hibit A— 3,  it  appears  that  H.  C.  Mahon, 
at  the  date  of  the  organization  of  said  new 
company,  transferred  to  it  approximately 
4,080  acres  of  timber  land,  etc.,  for  $499,950 
of  the  capital  stock  of  said  company,  and 
that  the  company  accepted  said  transfer,  and. 
In  consideration  thereof,  issued  to  him  $499,- 
950  of  the  stock  of  said  company. 

The  property  so  transferred  to  said  com- 
pany by  H.  C.  Mahon  was  all  of  the  assets 
of  the  Sunset  Lumber  Company.    This  prop- 
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erty  did  not  belong  to  Mahon,  and  the  shares 
of  stock  transferred  to  him  In  exchange  for 
said  property  were  issued  to  him  In  trust 
for  the  stockholders  of  the  old  company  (in- 
cluding himself). 

The  plaintiff  claims  tliat  be  owned  $65,000 
of  the  stock  of  the  old  company,  and  that, 
according  to  the  agreement  and  understand- 
ing of  all  of  the  parties  concerned  in  said 
reorganization,  he  was  entitled  to  hare  trans- 
ferred to  him  $65,000  of  the  stock  of  the  new 
company  that  was  subscribed  for  by  and  Is- 
sued to  Mahon,  in  consideration  of  the  sale 
to  the  new  company  of  the  assets  of  the  old 
company.  The  defendants,  by  their  plead- 
ings, deny  this  claim  of  the  plaintiff,  and  the 
question  for  dedslon  is  whether  this  conten- 
tion of  the  plaintiff  is  true. 

If,  at  the  time  tliat  the  assets  of  the  old 
company  were  transferred  to  the  new,  he 
owned  $65,000  of  the  stock  of  the  old  com- 
pany, and  said  reorganization  was  effected 
with  the  understanding  and  agreement, 
among  the  parties  that  brought  it  about, 
that,  in  consideration  of  the  transfer  of  the 
assets  of  the  old  company  to  the  new,  the 
new  company  assumed  the  debts  of  the. old 
company,  and  it  was  agreed,  also,  that  each 
stockholder  in  the  old  company  was  to  have, 
in  consideration  of  said  transfer,  the  same 
number  of  shares  of  stock  in  the  new  com- 
pany that  be  had  in  the  old  company,  then 
the  plaintiff  is  entitled  to  have  transferred 
to  him  $65,000  of  the  stock  of  the  new  com- 
pany, and  he  has  a  right  to  hare  such  stock 
transferred  to  him  by  the  defendant  Went- 
worth,  if  the  latter  took  a  transfer  of  said 
stock  from  Mahon  without  consideration,  or 
with  knowledge  or  notice  of  the  plaintiff's 
right  to  said  stock. 

There  is  some  conflict  in  the  testimony; 
but  the  material  facts  are  established  by  a 
clear  preponderance  of  the  evidence.  It  is 
clearly  proved  that  the  plaintiff  owned,  at 
the  time  of  the  transfer  of  the  assets  of  the 
old  company  to  the  Coast  Range  Lumber 
Company  as  stated  supra,  $65,000  of  the 
capital  stock  of  the  Sunset  Lumber  Company. 
Parts  of  this  stock  were  held,  at  times,  as 
collateral  for  money  that  he  had  borrowed; 
but  he  paid  these  debts,  and  his  stock  was 
released  from  such  liens.  Some  of  the  own- 
ers of  stock  in  the  old  company  contemplated 
making  assessments  on  their  stock  for  better- 
ments, and.  If  these  improvements  had  been 
made,  some  deduction  would  have  had  to  be 
made  therefor.  However,  those  improve- 
ments were  not  made.  There  is  no  proof 
that  the  plaintiff  sold  any  of  his  stock.  We 
bold  that  a  preponderance  of  the  evidence 
shows  that  the  plaintiff  owned,  at  the  time 
of  the  formation  of  the  new  company,  $65,- 
000  of  the  stock  of  the  old  company. 

[1]  On  June  9,  1910,  when  the  articles  of 
incorporation  for  the  new  company  were  ex- 
ecuted as  stated  supra,  the  stockholders  of 
the  old  company,  including  the  plaintiff  and 
the  defendant  Mahon,  at  their  annual  meet- 


ing, as  shown  supra,  unanimoudy  adopted  a 
preamble  and  resolution  in  favor  of  forming 
a  new  company,  and  of  transferring  to  it  all 
of  the  assets  of  the  old  company,  and  It  was 
expressly  stated,  In  said  preamble,  tbat  the 
new  company  should  assume  and  pay  all  of 
the  indebtedness  of  the  Sunset  Lomber  Com- 
pany, and  that  the  stock  of  the  latter  com- 
pany should  be  exchanged  for  stock  In  the 
new  company,  and  that  the  stockholders  in 
the  old  company  should  receive  of  the  stock 
in  the  new  an  amount  equal  to  what  they 
owned  in  the  old  company.    The  same  per- 
sons that  adopted  said  preamble  and  resolu- 
tion executed  or  caused  to  be  executed  .said 
articles  of  incorporation  for  the  new  com> 
pany,  and  said  new  company  was  organized 
for  the  purpose  of  taking  over  all  ot  the  as- 
sets of  the  old  company,  and  iiBimining  its 
obligations  to  its  creditors  and  Its  stockhold- 
ers, and  for  the  purpose  of  effecting  said  ex- 
change of  stock.    While,  under  the  advice  of 
counsel,  to  the  effect  that  the  new  company 
could  not  take  over  the  old  company's  prop- 
erty in  all  respects  as  planned  by  the  pream- 
ble and  resolution  set  out  supra,  the   said 
preamble  and  resolution  was  revoked,    the 
evidence  shows  that  said  plan  was   carried 
out,  in  substance^  as  to  all  persons  but  the 
plaintiif. 

The  evidence  shows  that  all  of  the  proper- 
ty of  the  old  company  was  taken  over  by  the 
new  company,  and  that  the  latter  paid  all  of 
the  debts  of  the  old  company,  and  that,  in 
consideration  of  receiving  the  assets  of  the 
old  company,  the  new  company  issued  to  the 
defendant  Mahon  all  of  the  $500,000  of  the 
capital  stock  of  the  new  company,  but  five 
share*. 

The  evidence  shows,  also,  that  said  assets 
belonged  to  the  old  company,  and  not  to  Ma- 
hon, and  that  Mahon  received  said  stock  as 
trustee  for  the  stockholders  of  the  old  com- 
pany, and  that  each  stockholder  of  the  old 
company  was  entitled  to  receive  from  Ma- 
hon, as  trustee,  as  many  shares  of  the  capi- 
tal stock  of  the  new  company  as  he  owned  in 
the  old  company. 

The  evidence  shows,  also,  that  every  stock- 
holder in  the  old  company  (emcepHng  the 
plai7Uiff)  received  from  Mahon,  as  trustee, 
as  many  shares  of  the  stock  of  the  new  com- 
pany as  be  had  in  the  old  company,  and  that 
he  received  such  stock  in  the  new  company  in 
exchange  for  the  stock  In  the  old  company, 
and  without  paying  anything  for  it  A  few 
of  the  stockholders  in  the  old  company,  as 
shown  by  the  evidence  of  Mahon  (evidence, 
p.  323),  Instead  of  receiving  stock  in  the  new 
company,  received  cash  in  lieu  thereof.  But 
he  admits  that  every  stockholder  of  the  old 
company,  excepting  the  plaintiff,  received  ih 
exchange  for  his  stock  in  the  old,  an  equal 
amount  In  the  new  company,  or  received  cash 
in  lieu  of  stock  in  the  old  company.  This 
was  carrying  out  the  plan  set  forth  in  the 
preamble  and  resolution  set  out  supra,  tn 
to  all  persons  but  the  plaintiff. 
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Tbe  detendaat  Mahon  testlfles  (page  297 
of  tbe  evidence)  tbat  each  stockholder  In  the 
old  company  was  to  have  stock  In  the  new 
company  equal  In  amount  to  what  he  had  In 
the  old  company,  and  he  admits  that  Lane 
was  entitled  to  $65,000  worth  of  stock  In 
the  old  company  (evidence,  p.  340),  and  he 
asserts,  on  page  290  of  the  evidence,  that 
he  was  never  opposed  to  lAne's  getting  stock 
in  the  new  company.  He  admits  (evidence, 
p.  291)  that,  In  a  conversation  with  Lane, 
Sklpworth,  and  others,  he  said  that  Lane 
was  entitled  to  |65,000  of  stock  in  the  new 
company. 

The  defendant  Wentworth  admits  (page 
379  of  evidence)  that  he  knew  that  Lane  was 
to  have  a  certalq,  amount  of  stock  in  the  old 
company.  In  a  letter  to  Wentworth,  dated 
December  IS,  1910,  Lane  expressly  stated 
that  he  had  $65,000  of  stock  In  the  old  com- 
pany. In  other  letters  and  orally,  at  differ- 
ent times.  Lane  informed  Wentworth  of  the 
stock  that  he  owned  in  the  old  company. 
Lane  also  Informed  Wmtworth,  at  different 
times  before  Mahon  assigned  to  him  the 
stock,  that  he  claimed  and  was  entitled  to 
$65,000  of  the  stock  in  the  new  company, 
beld  by  Ifahon  In  trust,  In  exchange  for  his 
stock  in  the  old  company. 

The  defendant  Wentworth  knew,  also,  that 
the  assets  of  the  old  company  that  were 
transferred  to  the  new  belonged  to  the  old 
company,  and  not  to  Mahon,  and  that  tbe 
stock  that  Mahon  had  in  the  new  company 
was  paid  for  with  the  property  of  the  old 
comi>any,  and  that  Mahon  held  said  stock  as 
trnstee  for  the  owners  of  the  stock  in  the  old 
company.  Excepting  the  $100,000  in  stock 
which  was  transferred  to  Wentworth  for  bis 
Inflnence  In  selling  the  bonds,  the  stock  that 
was  transferred  to  him  by  Mahon  was  re- 
ceived by  blm  with  notice  that  it  was  beld 
)n  trust,  and  that  Lane  claimed  and  was 
entitled  to  $6S,000  thereof.  He  received  said 
stock  with  notice  that  $65,000  thereof  belong- 
ed to  the  plaintiff,  and  he  holds  said  stock 
In  trust  for  the  plaintiff,  and  it  is  his  duty 
to  transfer  It  in  due  form  to  the  plaintiff. 

Tbe  manner  in  which  the  defendants 
"eliminated"  the  plaintiff  from  the  new  com- 
pany was  contrary  to  that  good  faith  and 
fairness  that  usually  obtains  among  business 
men.  It  is  not  necessary  to  go  into  various 
other  matters  discussed  In  the  briefs  and  at 
tbe  hearing.  The  case  was  argued  with  abil- 
ity on  each  side. 

[2]  The  receipt  mentioned  in  the  fourth  as- 
signment of  error  had  no  relevancy  to  the 
plaintiff's  right  to  recover  this  stock.  The 
receipt  was  not  intended  to  apply  to  a  suit 
for  said  stock,  which  was  supposed,  at  that 
time,  to  be  held  by  the  defendant  Mahon. 

This  stock  was  issued  to  Mahon  In  trust 
for  the  plaintiff,  and  Mahon  had  no  right  to 
transfer  it  to  the  defendant  Wentworth. 
"Ok  plaintiff,  when  said  receipt  was  signed, 
l>ad  a  right  to  believe  and  did  believe  that 
ttid  stock  still  stood  In  Mahon's  name,  and 


this  fact  is  shown  by  the  last  clause  of 
said  receipt  The  transfer  was  secret  When 
this  cause  was  commenced,  the  plaintiff  be- 
lieved, as  he  bad  a  right  to  beUeve,  that 
Mahon  still  held  the  stock,  and  he  sued  Ma- 
hon alone;  but,  when  he  learned  that  Mahon 
bad  assigned  tbe  stock  to  Wentworth,  be 
amended  his  complaint,  and  made  Went- 
worth a  party.  The  receipt  was  not  given 
to  Wentworth,  and  his  name  is  not  mention- 
ed in  it  Lane  bad  a  Judgment  against  the 
Sunset  Lumber  Company,  and  had  an  action 
pending  against  tbe  Coast  Bange  Lumber 
Company.  Tbe  latter  company  i)ald  Lane 
the  money  for  which  the  receipt  was  given, 
in  full  payment  of  said  matters.  Said  re- 
ceipt states,  also,  that  said  money  was  re- 
ceived in  full  of  all  demands  against  the 
Coast  Bange  Lumber  Company  or  any  stook- 
Jiolder  therekt,  excepting  H.  C.  Mahon,  for 
accounting,  or  for  any  part  of  the  capital 
stock  of  said  Coast  Range  Lumber  Company, 
and  then  tbe  receipt  adds:  "But  this  receipt 
shall  not  be  taken  as  waiving  any  right  on 
my  part  hereafter  to  proceed  a^ilnst  said 
H.  G.  Mahon,  in  any  suit  for  accounting  or 
otherwise,  for  tbe  purtwse  of  obtaining  part 
of  the  said  H.  O.  Mahon's  capital  stock  In 
said  company  or  its  value,  or  any  cause  of 
action  which  I  may  have  against  him." 

Tbe  foregoing  clause  of  said  receipt  shows 
that  Lane  understood,  as  be  had  a  right  to 
understand,  that  MJahon  still  bad  the  stock 
that  be  claimed  to  own,  and  Lane  expressly 
reserved  tbe  right  to  sue  him  to  obtain  said 
stock.  Tbe  secret  and  wrongful  transfer  of 
said  stock  by  Mahon  to  Wentworth  was  un- 
known to  him,  and  he  was  not  guilty  of 
negligence  in  not  knowing  It  Under  these 
circumstances,  said  receipt  is  not  a  release 
of  line's  right  of  suit  to  pursue  said  stock 
into  the  bands  of  Wentworth,  who  is  a 
wrongful  assignee  thereof  from  Mahon. 

In  Todd  V.  Mitchell,  168  111.  201,  202,  48 
N.  E.  35,  the  facts  were.  In  brief,  that  there 
were  matters  of  difference  between  tbe  plain- 
tiff and  the  defendant  respecting  some  real 
estate  transactions,  and  Mitchell  bad  sued 
Todd  for  an  accounting.  They  settled  said 
action,  and  both  signed  a  release,  acknowl- 
edging the  settlement  of  said  controversy, 
and  this  release  contained,  also,  tbe  follow- 
ing words:  "  •  •  •  And  in  consideration 
aforesaid  [we]  do  hereby  forever  release 
and  discharge  each  other  from  anv  and  all 
claim*  and  demand*  of  any  name  and  nature 
whatsoever  which  either  may  have  against 
the  other."  Subsequently  Todd  sued  Mitchell 
for  a  breach  of  a  covenant  of  warranty  In 
a  deed,  executed  prior  to  the  signing  of 
said  release,  and  Mitchell  relied  on  said  re- 
lease as  a  defense.  Passing  on  said  release, 
tbe  court  in  said  case  says:  "It  [the  release] 
relates  to  these  particular  matters  [concern- 
ing the  profits  in  a  real  estate  transaction, 
etc],  and  these  alone.  This  construction 
Is  aided  by  the  facts  of  tbe  case  which  tend 
to  show  tliat  the  In-eaoh  of  the  covenant  9f 
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warrantjf  could  not  Juive  been  in  contempla- 
tion of  the  partiet,  because  unknoicn  to  the 
appellant  at  that  time  as  an  existing  claim; 
•  •  *  There  is  no  pretense  that  thia 
breach  of  the  covenant  of  warranty  had  been 
compromised  or  adjusted,  and  such  language 
cannot  possibly  be  construed  to  have  refer- 
ence to  that" 

In  Crumley  r.  Webb,  44  Mo.  446,  100  Am. 
Dec.  304,  the  syllabus  is:  "A  receipt  given 
In  fall  satisfaction  of  a  certain  Judgment 
therein  spedfled,  and  also  of  'ail  claims  and 
demands,'  will  not  avail  against  another  suit 
pending  between  the  same  parties,  and  not 
shoton  to  have  been  intended  by  them  to  be 
included  in  the  receipt.  Language^  however 
general  In  its  form,  when  used  in  connection 
with  a  particular  matter,  will  be  presumed 
to  be  nsed  in  subordination  to  that  matter, 
and  will  be  construed  and  limited  according- 
ly." See,  also,  on  this  point,  Van  Slyke  v. 
Van  Slyke,  80  N.  J.  Law,  382,  78  Atl.  179,  31 
L.  R.  A.  (N.  S.)  778,  Ann.  Cas.  1912A,  498. 

As  the  facts  ibow  that,  when  this  receipt 
was  signed.  Lane  did  not  know  that  the  stock 
in  dispute  had  been  transferred  by  Mahon 
to  Wentworth,  and  as  he  reserved,  by  the 
terms  of  the  receipt,  the  right  to  sue  Mahon 
to  obtain  this  stock,  it  is  clear  that  said  re- 
ceipt was  not  intended  to  settle  or  bar  Lane's 
right  to  pursue  said  stock  into  the  hands  of 
Wentworth;  a  wrongful  assignee  thereof,  and 
recover  said  stock  or  its  value  from  him.  It 
was  not  the  intention  of  the  parties,  by  said 
receipt,  to  bar  Lane  from  recovering  said 
stodi  wherever  it  should  be  found  to  be. 

It  is  not  necessary  to  go  Into  other  matters 
referred  to  in  the  brief  and  at  the  hearing. 
We  hold  that  the  findings  and  the  decree  of 
the  court  below  are  correct,  and  we  affirm 
them. 

The  value  of  the  stock  Is  not  clearly  shown 
by  the  evidence;  but  stock  is  presumed, 
prima  fade,  to  be  worth  its  face.  There  is  evi- 
dence showing  that  some  of  the  stock  of  the 
company  sold  for  $2  a  share ;  but  this  is  not 
shown  to  be  its  reasonable  value.  We  will 
let  the  matter  of  value  stand  as  It  was  found 
by  the  court  below.  The  defendant  Went- 
worth has  a  large  amount  of  the  stock  of  the 
Coast  Range  Lumber  Company,  and  he  can 
deliver  6,500  shares  thereof  to  the  plaintiff, 
and  thereby  satisfy  the  decree,  excepting  as 
to  costs  and  disbursements. 

We  find  that,  of  the  capital  stock  of  the 
Coast  Range  Lumber  Company  held  In  his 
name  by  the  defendant  O.  K.  Wentworth,  at 
the  time  this  suit  was  begun,  said  defendant 
held  and  now  holds  6,500  shares  thereof  in 
trust  for  the  plalntift,  I.  W.  Lane  and  that 
Lane  is  the  owner  of  said  stock,  and  entitled 
to  have  the  same  duly  transferred  to  him  by 
the  defendant  Wentworth  at  once ;  that  said 
stock  is  worth  910  per  share;  and  that  the 
plaintiff  is  entitled  to  a  decree  of  this  court 
affirming  the  decree  of  the  court  below,  and  a 


decree  of  this  court  against  the  appellant  O. 
K.  Wentworth  and  his  surety  on  his  undertak- 
ing for  the  appeal,  and  for  a  stay  of  proceed- 
ings, for  costs  and  disbursements  in  the  court 
below  and  in  this  court,  and  for  the  delivery 
to  the  plaintiff,  I.  W.  Lane,  within  20  days 
from  the  date  of  the  entry  of  the  decree  of 
this  court  in  the  Journal  of  the  court  below 
of  6,500  unincumbered  shares  of  the  capital 
stock  of  the  Coast  Range  Lumber  Com- 
pany in  due  form  of  the  par  value  of 
¥65,000,  or,  upon  his  failure  to  do  so,  that  the 
plaintiff  have  and  recover  of  and  from  said 
O.  K.-  Wentworth  and  of  and  from  his  surety, 
the  iEitna  Accident  and  Liability  Company, 
the  sum  of  $65,000,  the  value  of  said  stock. 
The  decree  of  the  court  below  is  affirmed. 

McBRIDE,  G.  J.,  and  MOORB  and  BUR- 
NETT, JJ.,  concur. 


BARER  et  aL  v.  0APLE3. 
(Supreme  Court  of  Oregon.     Feb.  3,  1914.) 

1.  Gifts  (|  82*)— Causa  Mortis— Bvidknck — 
Weight  and  Suiticienct. 

Evidence  held  to  show  that  decedent  gave 
the  promissory  notes  in  controversy  to  defend- 
ant; that  she  indorsed  each  of  them  with  her 
own  band,  and  delivered  them  to  the  defendant 
with  Intent  to  vest  title  in  him,  and  that  he  ac- 
cepted them  as  a  gift  cansa  mortis. 

[Ed.  Note.— For  other  cases,  see  Gifts.  Cent 
Dig.  U  154,  156;   Dec.  Dig.  i  82.*) 

2.  GiiTS  (f  62*)— Causa  Mobtis— Dbuvebt— 
"Gift  Causa  Mobtis." 

A  "gift  causa  mortis,"  like  a  gift  inter 
vivos,  mnst  be  completely  executed  and  go  into 
immediate  effect,  and  be  accompanied  by  an 
actual  and  complete  delivery. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  IS  122-132 ;    Dec.  Dig.  S  62.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3087-3091 ;    vol.  8,  p.  7670.1 

3.  Gifts  (I  64*)— Causa  Mobtis— Delivbrt— 
Chose  in  Action. 

Whether  a  gift  of  a  promissory  note  or 
other  chose  in  action  is  causa  mortis  or  -inter 
vivos,  the  actual  delivery  of  the  written  evidence 
of  the  debt  is  sufficient,  without  any  assignment 
or  indorsement. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  H  133,  139-144;   Dec  Dig.  |  64.*] 

4.  Gifts  «  71*)— Causa  Mortis— Vauditt. 

Gifts  causa  mortis,  if  made  by  competent 
persons,  and  fully  executed,  are  valid,  in  the  ab- 
sence of  fraud  or  undue  Influence,  if  the  lights 
of  creditors  are  not  affected. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  I  113 ;   Dec.  Dig.  71.*] 

6.  Gifts  (|  80*)— Causa  Mortib— Bvidknce. 

While  gifts  causa  mortis  are  sustained  only 
on  clear  proof  of  the  essential  facts,  there  is 
no  presumption  of  law  against  them. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  i  152 ;   Dec.  Dig.  |  80.*] 

6.  Evidence   (1  568*)— Expert   Tkbtimont— 

Weight  and  Effect. 

Opinion  evidence  in  relation  to  handwriting 
is  generally  viewed  with  caution  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig,  !§  2392-2394;    Dec.  Dig.  §  568.*] 
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7.  Guts  (|  80*)-<341TB4  Mobtis— Bubdkr  of 

Pboof. 
Where  a  relation  of  confidence  exists,  as 
betveen  a  man  and  woman  engaged  to  be  mar- 
ried, it  is  incnmbent  opon  the  donee  causa 
mortis  to  show  that  the  gift  waa  not  obtained 
bj  trand  or  nndae  inflaence. 

[Ed.  Note.— For  other  caaea,  tee  OUts,  Cent 
Dig.  S  152;  Dec.  Dig.  |  80.«] 

&  (jAKCKLLATion  or  iNSTBiriamB  (i  84*)— 

Suit  to  Skt  Aside  Gift— Lachbs. 
Where  plaintiffs,  in  a  soit  to  set  aside  a 
rift  causa  mortis,  knew  as  much  about  the  facts 
12  years  before  as  when  suit  was  commenced, 
their  acquiescence  in  the  gift  for  that  time  was 
laches. 

[Ei.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Gent.  Dig.  ii  49-54 ;   Dec.  Dig. 
J34.»] 
9.  GiiTB  (8  82*)— Causa  Mortis— Bviotncb— 

Weight  and  Sufticmnct. 
Byidence  ield  to  show  that  a  gift  causa 
mortis  was  not  induced  by  fraud  or  andae  in- 
fluence of  the  donee. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  ii  154,  155;    Dec.  Dig.  i  82.»] 

Department  No.  1..  Appeal  from  Circuit 
Court,  Multnomah  Cbun^;  Henry  E.  Mo- 
Gioji,  Judge. 

Suit  by  Minnie  Baber  and  another  against 
C.  0.  Caj)le8.  From  a  decree  for  plaintiffs, 
defendant  appeals.  Reversed,  and  suit  dis- 
missed. 

This  Is  a  suit  In  equity  to  set  aside  a  gift 
causa  mortis,  for  an  accounting,  etc.  In 
the  court  below  there  was  a  decree  for  the 
plalntUC.  The  defendant  appeals.  The  facts 
ai)pear  in  the  opinion  of  the  court 

W.  M.  Cake  and  John  T.  McKee,  both  of 
Portland  (Cake  &  Cake,  of  Portland,  on  the 
trief),  for  appellant.  Will  B.  King,  of  Wash- 
ington, D.  C,  and  Manche  I.  Langley,  of 
Forest  GrOTe  (King  &  Sazton,  of  Portland, 
on  the  brief),  for  respondents. 

RAMSET,  J.  On  July  3,  1912,  the  plain- 
tiffs began  this  suit  to  set  aside  a  gift  causa 
mortis  made  by  Llveme  H.  Baber,  to  the  de- 
fendant, in  March,  1900,  and  for  an  account- 
ing, etc. 

The  complaint  is  lengthy,  and,  as  no  ques- 
tions  arise  as  to  Its  sufficiency.  It  Is  unneces- 
aary  to  set  It  forth  In  this  opinion. 

Granville  B.  Baber,  the  father  of  Llveme 
H.  Baber  and  the  plaintiff  Josephine  Baber 
MacLeod,  and  husband  of  the  plaintiff  Min- 
nie Baber,  died  testate  in  Washington  county 
on  August  1.  1898,  leaving  an  estate  of  the 
Talne  of  $33,000.  Said  Llveme  H.  and  Jo- 
sephine were  his  sole  heirs,  and  Minnie  Ba- 
ber, his  widow.  At  the  time  of  his  death 
Josephine  was  12  years  old  and  Liveme  was 
about  22.  The  decedent  In  his  will  appoint- 
ed the  defendant  executor  thereof,  and  trus- 
tee. The  will  was  admitted  to  probate  by 
the  county  court  of  Washington  county,  and 
letters  testamentary  were  duly  issued  to 
tbe  defendant  By  the  terms  of  said  will 
the  defendant,  as  executor,  was  directed  to 
pay  to  Liveme  a  legacy  of  $5,000  upon  the 


death  of  the  testator,  or  as  soon  tbereafter 
as  he  could  collect  the  same  out  of  the  as- 
sets of  the  estate,  and  she  was  given  also 
one-third  of  the  residue  of  the  estate  when 
she  should  reach  the  age  of  23  years.  The 
defendant  paid  said  sums  to  Llveme  in  ac- 
cordance with  the  terms  of  the  will,  and 
took  her  receipts  therefor.  The  last  payment 
amounted  to  $64203.26  In  money,  notes,  mort- 
gages, and  land,  and  was  made  In  November, 
1899.  The  defendant  resigned  the  trustee- 
ship of  said  estate,  created  by  said  will,  be- 
fore this  suit  was  commenced.  A  few  weeks 
after  the  death  of  Granville  H.  Baber,  the 
defendant  and  Ldveme  became  engaged  to  be 
married,  and  this  engagement  continued  un- 
til the  death  of  Liveme.  She  died  on  March 
22,  1900,  Intestate.  Prior  to  the  death  of 
her  father,  the  defendant  "went  with"  her, 
but  there  was  no  engagement  until  shortly 
after  his  death.  This  engagement  was  known 
to  the  plaintiffs  prior  to  the  death  ot  Ll- 
veme. Llveme  went  to  Standford  Universi- 
ty In  December,  1898  (after  her  fiitber's 
death,  and  after  the  engagement  to  the  de- 
fendant), and  remained  there  as  a  student 
until  the  close  of  the  college  year  In  May, 
1899,  and  then  she  went  to  Padflc  Grove  for 
awhile.  She  returned  home  in  the  summer 
of  1899,  and  resided  at  home  with  her  moth- 
er, at  Forest  Grove,  until  her  death  on 
March  22,  1900.  She  died  of  consumption, 
but  she  was  not  known  to  be  dangerously 
111  until  a  short  time  before  her  death.  She 
was  not  a  robust  person,  but  no  one  knew 
that  she  had  consumption  until  a  short  time 
before  her  decease. 

The  complaint  alleges.  In  substance,  that 
the  defendant,  at  the  time  of  the  death  of 
Liveme,  had  possession  of  about  $8,000  In 
notes  belonging  to  her,  and  falsely  and  fraud- 
ulently represented  to  the  plaintiffs  that  Li- 
veme had  given  him  said  notes,  and  it  al- 
leges, also,  as  a  separate  cause  of  suit,  that 
the  defendant  Induced  Llverne,  by  fraud  and 
undue  Infiuence,  to  give  him  said  notes. 
These  matters  were  put  in  Issue  by  the  an- 
swer. The  defendant  asserts  that  Llveme 
told  him  several  times  before  her  death  that 
she  was  likely  to,  die  soon,  and  asked  him 
to  have  some  one  prepare  for  her  a  wiU,  giv- 
ing all  of  her  property  to  him,  and  saying 
that  she  wanted  to  give  all  of  her  property 
to  him.  He  testified  that  he  told  her  that 
she  was  not  going  to  die,  and  urged  her  not 
to  think  of  such  a  thing.  He  testified  that 
he  was  in  her  room  at  her  mother's  house 
about  two  weeks  before  her  death,  and  that 
she  then  asked  him  whether  he  had  had  her 
will  prepared  as  she  had  requested,  and  that 
he  told  her  he  bad  not,  and  that  he  remon- 
strated against  her  saying  that  she  was  go- 
ing to  die.  He  says  that  she  then  asked  if 
she  could  dispose  of  her  property  without 
making  a  will,  and  he  told  her  she  could 
transfer  the  real  estate  by  making  a  deed. 
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and  that  sbe  conld  transfer  the  notes  and 
mortgages  by  indorsing  thexn.  He  testifies 
that  she  then  said,  "Can  I  Indorse  the  notes 
over,  and,  if  so,  would  that  be  legal?"  and 
that  he  told  her  It  would  be  legal,  and  that 
she  then  went  and  got  her  notes  and  indors- 
ed them.  He  testified  that  she  wrote  her 
name  on  the  backs  of  the  notes,  and  then 
gave  and  delivered  them  to  him.  He  says 
that  she  had  the  notes  in  her  room,  and  got 
them  and  indorsed  them  by  writing  her 
name  on  the  backs  of  each  of  them,  in  his 
presence,  and  delivered  them  to  him.  He 
says  that  she  was  reclining  on  the  couch 
when  she  indorsed  the  notes  and  gave  them 
to  him,  and  that  she  placed  the  notes  on 
a  book  when  she  Indorsed  them.  Shortly 
after  the  death  of  Uverne,  the  defendant 
told  Mrs.  Minnie  Baber  that  Liveme  had 
given  him  those  notes,  and  he  told  others  of 
it,  and,  a  little  later,  he  showed  to  Minnie 
Baber  all  of  the  notes  that  Liveme  had 
given  him  and  her  signature  on  the  back  of 
each  note.  The  defendant  testified  that 
when  Liveme  gave  him  the  notes,  he  put 
them  in  his  ipocket,  and  took  them  away. 
The  evidence  of  the  defendant  shows,  if  It  Is 
true,  a  gift  of  causa  mortis.  The  defend- 
ant testified  that  Liveme  told  him  that  she 
wanted  him  to  have  the  property,  and  that  she 
did  not  want  her  mother  to  have  it  The 
defendant  says  that  when  he  told  Mrs.  Baber 
that  Liveme  had  given  him  the  notes,  she 
protested  a  little  against  it,  and  asked  him  to 
show  them  to  her,  which  he  did.  Mrs.  Ba- 
ber says  that  the  defendant  told  her  that 
Liveme  had  given  him  the  notes,  and  that, 
when  he  showed  her  the  notes  and  the  in- 
dorsements on  them,  she  remarked  that  the 
writing  did  not  look  like  Liveme'a 

About  two  weeks  after  Llveme's  death, 
the  plaintiffs  signed  a  petition,  asking  the 
county  court  of  Washington  county,  to  ap- 
point the  defendant  administrator  of  Ll- 
veme's estate,  and  in  this  petition,  signed  by 
the  plaintiffs,  is  the  following  statement: 
"Tour  petitioners  desire  to  show  unto  your 
honor  that  the  estate  of  the  above  deceased 
originally  consisted  of  more  personal  prop- 
erty than  the  amount  above  stated,  but  that 
said  personal  property  was  given  to  O.  O. 
Caples  by  the  deceased  a  considerable  time 
before  her  death ;  and  your  petitioners  wish 
to  state  that  the  gift  as  above  stated  is  in 
accordance  with  the  wish  of  your  petitioners, 
and  entirely  satisfactory  to  them  in  every 
respect."  This  petition  seems  to  have  been 
written  by  the  defendant's  brother. 

In  her  evidence  (page  59),  Mrs.  Minnie  Ba- 
ber says  that,  {/  her  daughter  gave  the  notes 
to  the  defendant,  she  wanted  him  to  have 
them,  and  that  she  had  no  disposition  to 
break  what  her  daughter  had  done.  The 
plaintiffs  testified  that  Llverne  never  told 
them  that  she  had  given  any  property  to  the 
defendant;  nor  did  she  say  anything  to  ei- 
ther of  them  about  disposing  of  her  proper- 


ty, and  the  defendant  did  not  tell  either  of 
them,  until  after  Llveme's  death,  that  she 
had  given  him  any  property.  No  person  was 
present  when  the  gift  was  made  but  Liveme 
and  the  defendant. 

Shortly  after  Llveme's  death,  Mra  Baber 
employed  S.  B.  Huston,  Esq.,  to  Investigate 
the  gift  of  the  notes  to  the  defendant,  witb 
the  intention  of  instituting  legal  proceedings 
to  recover  the  notes  from  him  if  grounds 
therefor  should  be  found,  and  Mr.  Huston 
made  the  examination.  The  plaintiffs  pro- 
duced him  as  a  witness,  and  examined  lilm  In 
relation  to  that  matter.  Mr.  Huston  said 
this  examination  was  made  within  a  few 
months  after  the  death  of  Liveme,  and  hence 
it  must  have  been  in  1900. 

Mrs.  Baber  furnished  Mr.  Huston  witb  gen- 
uine signatures  of  Llveme's  for  comparison 
with  the  indorsements  on  the  notes,  and  Mr. 
Huston  called  on  the  defendant  and  informed 
him  what  he  was  doing.  The  defendant  de- 
livered the  notes  in  question  to  Mr.  Huston 
for  examination,  and  he  permitted  Mr.  Hus- 
ton to  retain  the  notes  for  quite  awhile. 
Mr.  Huston  says  that  he  went  over  tb»  mat- 
ter carefully,  and  compared  the  signatures 
of  Liverne's  which  her  mother  had  furnished 
him  with  her  name  on  the  notes,  and  he  says 
that  the  indorsements  on  the  notes  seemed 
to  him  to  be  genuine  and  all  right,  and  he  so 
informed  Mrs.  Baber.  He  asked  Mrs.  Baber, 
if  she  had  any  reason  to  doubt  the  genuine- 
ness of  the  signatures  on  the  Indorsements, 
and,  according  to  his  recollection.  She  said 
"No." 

The  defendant  settled  the  estate  of  LiTeme 
and  turned  over  to  the  plaintiffs,  as  her  heirs, 
the  real  estate,  appraised  in  1900,  at  $2,700. 
and  there  are  receipts  in  evidence  showing 
that,  on  January  26,  1902,  Minnie  Baber  re- 
ceived of  the  defendant,  as  administrator  of 
the  estate  of  Llverne  H.  Baber,  deceased,  in 
full  of  her  interest  In  the  personal  property 
of  said  estate,  the  sum  of  $1,029.31,  and  an- 
other receipt  of  the  same  date,  showing  that 
she,  as  guardian  of  Josephine  Baber,  receiv- 
ed from  the  defendant  the  further  sum  of 
$1,029.31  In  full  of  Josephine's  Interest  In 
the  personal  estate  of  Llverne.  This  Indi- 
cates that  the  plaintiffs  recdved  at  least  $4,- 
758.62  from  the  estate  of  Llverne.  On  page  00 
of  the  evidence  Minnie  Baber,  In  answer  to 
the  question  whether  the  defendant  told  her 
how  much  Liveme  had  given  him,  answered, 
"He  gave  us  $3,000  and  said  the  rest  was 
his."  We  are  not  certain  just  how  much  the 
plaintiffs  received  of  the  estate  of  Uveme, 
but  It  seems  certain  that  they  received  at 
least  $4,758.62. 

The  plaintiffs  produced  a  handwriting  ex- 
pert, named  W.  W.  Williams,  who  was  not 
acquainted  with  Liveme  H.  Baber,  and  did 
not  know  her  handwriting.  Two  of  the  prom- 
issory notes  that  Liveme  gave  to  the  defend- 
ant, and  ^veral  signatures  of  Llveme's  that 
were  shown  to  be  genuine,  were  submitted  to 
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this  witness  for  examination  and  comparison. 
He  compared  the  signatures  that  were  shown 
and  admitted  to  be  genuine  with  her  name 
on  the  indorsements  on  the  notes.  He  testi- 
fied that  the  name  of  "liTerne  H.  Baber" 
written  on  the  backs  of  the  said  two  notes  was 
a  "simalated  forgery,"  and  not  written  by 
ber,  and  gave  his  reasons  for  Ills  opinion. 

That  is  all  of  the  evidence  that  was  pro- 
duced to  show  that  the  said  indorsements 
were  not  genuine.  The  defendant  testified 
that  these  signatures  were  genuine,  and  that 
he  saw  Liveme  write  them.  His  testimony  is 
the  same  as  to  the  indorsements  on  the  other 
notes. 

There  was  no  evidence  tending  to  show 
that  the  gift  of  the  said  notes  to  the  defend- 
ant was  the  result  of  fraud  or  any  undue  or 
Improper  influence,  excepting  the  evidence 
showing  the  relations  between  the  defendant 
and  lilveme.  The  evidence  of  the  defendant 
was  positive  that  be  exerted  no  persuasion 
or  other  influence  to  induce  Liverne  to  give 
him  the  property. 

There  was  condderable  said  in  the  evi- 
dence about  his  accounts  as  executor  and 
trustee  of  the  estate  of  OranvlUe  H.  Baber, 
and  as  administrator  of  the  estate  of  Liveme 
H.  Baber ;  but  these  accounts  were  approved 
and  settled  in  the  probate  court,  and  there 
was  no  evidence  showing  that  they  were  in- 
correct. However,  they  had  little  bearing 
on  the  issues  of  this  case. 

[1]  1.  The  first  point  for  consideration  is 
whether  liveme  H.  Baber  gave  these  notes 
to  the  defendant,  or  whether  the  indorse- 
ments on  the  notes  were  genuine  or  forgeries. 

[2]  If  the  indorsements  on  the  notes  were 
forgeries,  it  would  be  probable  that  the  de- 
fendant's contention  that  the  notes  were  giv- 
en to  him  was  false,  although  the  indorse- 
ments of  promissory  notes  is  not  necessary 
to  the  validity  of  a  gift  of  promissory  notes 
causa  mortis.  A  gift  causa  mortis,  like  a  gift 
inter  vivos,  must  be  completely  executed,  and 
go  Into  immediate  effect. 

A  gift  causa  mortis,  to  be  valid,  must  be 
accompanied  by  an  actual  and  complete  de- 
livery of  the  property  by  the  donor  to  the 
donee.  In  this  respect  there  is  no  differ- 
ence between  a  gift  causa  mortis  and  a  gift 
Inter  vivos.  14  Am.  &  Eng.  Ency.  L.  ^d  Ed.) 
1056. 

[3]  However,  whether  the  gUt  Is  causa 
mortis  or  inter  vivos,  if  the  subject  of  the 
gift  is  a  promissory  note  or  other  chose  in 
action,  the  actual  delivery  of  the  written  evi- 
dence of  the  debt  is  valid,  without  any  as- 
signment or  indorsement.  14  Am.  &  Eng. 
Ency.  h.  (2d  Ed.)  p.  1059. 

[4]  The  disposition  of  personal  property 
by  gift  causa  mortis  has  been  recognized  and 
npbeld  by  the  courts  from  an  early  period, 
and  b  a  fixed  principle  of  jurisprudence  in 
aU  civilized  countries,  and  such  gifts,  U 
made  by  competent  persons,  and  fully  exe- 
cuted, are  perfectly  valid,  In  the  absence  of 


fraud  or  undue  influence,  provided  the  rights 
of  creditors  are  not  affected. 

[5]  The  common  law  does  not  enQOurage 
gifts  of  this  nature,  and  they  are  sustained 
only  upon  clear  proof  of  all  the  essential 
facts  necessary  to  constitute  such  a  gift  The 
rule,  however,  is  not  carried  to  the  extent 
of  holding  that  the  presumption  of  law  is 
against  such  gifts.  Notwithstanding  the 
fact  that  gifts  of  this  nature  are  watched 
with  jealousy  on  account  of  the  opportunity 
they  afford  for  fraud,  there  is  no  presump- 
tion, either  in  favor  of  or  against  such  gifts, 
and  the  quantity  of  evidence  necessary  to 
sustain  them  is  no  greater  than  that  required 
in  other  civil  causes.  Such  gifts  may  be 
supported  by  a  fair  preponderance  of  the  evi- 
dence. 14  Am.  &  Eng.  Ency.  Lu  (2d  Ed.) 
1067. 

[6]  Mr.  Williams,  the  handwriting  expert, 
testifies  that  he  is  positive  that  the  name  of 
Liveme  H.  Baber  on  the  backs  of  the  two 
notes  shown  him  are  forgeries.  These  luipers 
and  others  were  submitted  to  him  for  his 
opinion  by  one  of  the  plaintiffs'  attorneys, 
several  months  before  he  gave  his  evidence, 
and  before  the  suit  was  commenced.  Opin- 
ion evidence  in  relation  to  handwriting  is 
generally  viewed  with  caution  by  the  courts. 
Such  experts  are  usually  very  ardent  sup- 
porters of  the  side  that  calls  them. 

Taylor  in  volume  1  of  his  work  on  Evidence 
(8th  Ed.)  {  58,  speaking  of  skilled  witnesses 
generally,  says:  "Perhaps  the  testimony 
which  least  deserves  credit  with  a  jury  is 
that  of  skilled  toitnette*.  These  gentlemen 
are  usually  required  to  speak,  not  to  facts, 
but  to  opinions;  and,  when  this  Is  the  case, 
it  is  often  quite  surprising  to  see  with  what 
faculty  and  to  what  an  extent  their  views 
can  be  made  to  correspond  with  the  wishes 
or  the  interests  of  the  parties  who  call  them. 
They  do  not,  indeed,  willfully  misrepresent 
what  they  think;  but  their  judgments  be- 
come so  warped  by  regarding  the  subject  in 
one  point  of  view  that,  even  when  conscien- 
tiously disposed,  they  are  Incapable  of  ex- 
pressing a  candid  opinion."  This  author  in 
the  same  section,  appositely,  but  reverently, 
adds:  "Being  zealous  partisans,  their  t>elief 
becomes  synonymous  with  faith  as  defined 
by  the  apostle,  and  it  too  often  is  'but  the 
substance  of  things  hoped  for — the  evidence 
of  things  not  seen.' " 

In  the  Tracy  Peerage  Case,  10  CI.  &  Fin. 
191,  (Lord  Campbell  says:  "Hardly  any 
weight  is  to  be  given  to  the  evidence  of  what 
are  called  scientific  witnesses.  They  come, 
with  a  bias  on  their  minds,  to  support  the 
cause  in  which  they  are  embarked." 

In  Wendl  v.  Fuerst,  136  Pac.  1,  this  court 
held:  "We  believe  the  mle  stated  by  Rogers, 
supra,  is  the  correct  one,  and  that  the  evi- 
dence of  experts  in  all  cases  should  be  re- 
ceived and  weighed  with  caution." 

We  find  from  the  evidence  that  Liveme  H. 
Baber  did  give  the  promissory  notes  in  con- 
troversy to  the  defendant ;  that  she  indorsed 
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each  of  them  with  her  own  hand,  and  de- 
livered them  to  the  defendant  with  the  In- 
tention to  Test  the  title  of  these  notes  In 
him,  and  that  he  received  and  accepted  said 
notes  as  a  gift  causa  mortis.  The  gift  was 
complete  in  every  respect 

2.  The  other  question  for  onr  determina- 
tion is,  was  the  gift  of  the  promissory  notes 
by  liveme  H.  Baber  to  the  defendant  the  re- 
sult of  fraud  or  undue  influence,  exerted  up- 
on her  by  the  defendant?  It  is  admitted  that 
the  defendant  was  executor  and  trustee  of 
her  father's  estate,  and  that,  after  the  de- 
fendant turned  over  to  her  her  portion  ot 
said  estate,  be  assisted  her  in  managing  her 
estate  to  some  extent,  and  that  he  attended 
to  business  for  the  plaintiff  Minnie  Baber.  It 
is  also  admitted  that  he  was  engaged  to 
marry  liveme,  and  that  he  called  upon  her 
often.  Apart  fimm  these  facts,  there  is  no 
evidence  before  the  court  tending  to  prove 
that  the  plalntiffis'  contention  that  said  gift 
was  obtained  by  fraud  or  undue  influence. 
The  plalntlflB  testified  to  nothing  tending  to 
show  undue  influence.  No  witness  gave  evi- 
dence tending  to  prove  fraud.  The  defendant 
swears  fully  and  positively  tiiat  he  was  not 
guilty  of  any  fraud  or  of  any  undue  luflu- 
ence,  and  that  he  did  nothing  to  induce  her 
to  make  said  gift 

Liveme  was  about  24  years  of  age  when 
she  died,  and  she  had  had  advantages  of 
education.  It  is  not  claimed  that  she  was  a 
person  of  weak  mind,  or  that  she  was  not 
a  person  of  at  least  average  intelligence  and 
ability. 

[7]  A  relation  of  confidence  exists  between 
a  man  and  a  woman  that  are  engaged  to 
be  married. 

Blgelow  in  his  work  on  Fraud  (Ist  Ed.)  p. 
271,  says:  "Undue  influence  may  be  exercised 
under  the  Intimate  relation  created  by  an 
engagement  to  marry.  Thus  if  a  woman 
gives  a  man  land  upon  a  promise  of  mar- 
riage, and  he  then  refused  to  marry  her  and 
continues  to  hold  the  land,  this  is  a  fraud 
for  which  the  law  will  give  the  woman  prop- 
er relief.  So,  on  the  other  hand,  if  a  man 
should,  after  much  solicitation  and  hesitan- 
cy, convey  land,  without  adequate  pecuniary 
consideration  to  a  woman  who  had  promised 
to  marry  him,  and  who  had  thereby  gained 
great  influence  over  him,  her  refusal  to 
marry  him  would  afford  him  ground  for  re- 
scinding the  conveyance." 

In  the  case  of  Rockafellow  v.  Newcomb,  67 
III.  194,  the  facts  were  that  the  plaintiff  and 
the  defendant  were  engaged  to  be  married, 
and  the  plaintiff,  at  the  persistent  solicita- 
tions of  the  defendant  conveyed  to  her  cer- 
tain lands  in  Chicago,  and  the  defendant  at 
the  same  time,  conveyed  to  him  lands  in 
Iowa.  The  woman  refused  to  marry  the 
man,  and  he  brought  suit  to  rescind  the  con- 
veyance on  the  ground  of  fraud.  Passing  od 
the  case,  the  court  says,  inter  alia:  "The 
relation  of  the  parties  [who  ore  engaged  to 


be  married]  waa  of  the  most  confidential 
character.  •  •  •  She  [the  defendant]  bad 
an  undue  influence  over  him,  and  took  ad- 
vantage of  the  relation  between  them.  That 
this  Influence  existed,  and  was  exercised  to 
the  great  beneflt  of  one,  and  to  the  great  dis- 
advantage of  the  other,  there  can  be  no 
doubt  There  could  be  no  relation  between 
persons  where  a  greater  influence  could  be 
exerted  and  an  undue  purpose  more  easily 
achieved.  The  situation  of  the  parties;  the 
close  intimacy;  the  loving  correspondence; 
the  threat  to  annul  the  marriage  contract; 
the  great  difference  in  the  value  of  the  two 
pieces  of  property — all  raise  the  presumption 
of  undue  influence.  She  worked  upon  his 
passions,  excited  his  fears,  and  alarmed  blm 
by  the  dread  of  separation.  The  relief  to  be 
granted  in  such  cases  stands  upon  a  general 
principle,  which  applies  to  all  the  variety  of 
relations  in  which  dominion  may  be  exercised 
by  one  over  another." 

In  cases  like  this,  where  a  confidential  re- 
lation exists,  and  there  is  great  opportunity 
for  fraud,  it  is  incumbent  on  the  donee  to 
show  tliat  the  gift  was  not  obtained  by  fraud 
or  undue  influence.  Gilmore  v.  Burch,  7  Or. 
374,  33  Am.  Rep.  710;  Baldock  v.  Johnson,  14 
Or.  542,  13  Pac.  434;  Wade  v.  Pulsifer,  54 
Vt  45;  GUmore  v.  Lee,  237  HI.  402,  86  N. 
E.  668,  127  Am.  St  Bep.  330;  Caspari  v. 
First  German  Church,  12  Mo.  App.  293;  Jen- 
kins V.  Jenkins,  132  Pac. -642;  1  Story,  Eq. 
Jur.  (13th  Ed.)  |  312;  Page  v.  Home,  11 
Beav.  235;  Hueguenln  v.  Basely,  Ll  0.  in 
Equity,  note  pp.  119, 120. 

In  Page  v.  Home,  supra,  the  master  of  the 
rolls,  says:  "It  is  tme  that  no  influence  is 
proved  to  have  been  used;  but  no  one  can 
say  what  may  be  the  extent  of  the  influence 
of  a  man  over  a  woman  whose  consent  to 
marriage  he  has  obtained.  Here,  the  hus- 
band having  mortgaged  the  property,  we  are 
told  by  the  report  of  the  master  that  no  un- 
due influence  was  used.  The  court  however, 
will  look  with  great  vigilance  at  the  dream- 
stances  and  situation  of  the  parties  in  such 
cases  as  the  present  and  will  not  only  con- 
sider the  Influence  which  the  intended  bus- 
band,  either  by  soothing  or  violence,  may 
have  used,  hut  require  satttfactory  evidence 
that  it  hat  not  heen  uaed." 

In  the  note  of  Huguenln  t.  Basely,  supra, 
it  is  said:  "The  influence  of  a  man  over  a 
woman  to  whom  he  is  engaged  to  be  married 
is  presumed  to  be  so  great  that  the  court 
will  look  with  great  vigilance  at  the  drcnm- 
stances  and  situation  of  the  parties,  and  will 
consider,  not  only  the  influence  which  the  in- 
tended husband,  either  by  soothing  or  vio- 
lence, may  have  used,  but  require  satisfac- 
tory evidence  that  it  has  not  been  used." 

In  Gilmore  v  Burch,  supra,  the  court 
says:  "The  law  seems  to  be  well  settled  that 
when  one  accepts  a  confidential  or  fldftdary 
relation  to  another,  •  *  •  where  the 
donee  or  grantee  is  supposed  to  exercise  an 
unusual  and  commanding  influence  over  the 
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grantor,  the  conrta  will  set  aside  the  convey- 
ance, anless  the  grantee  can  show  that  the 
transaction  was  fair,  and  without  fraud  or 
undue  Influence." 

The  rule  is  well  settled  In  this  state  and 
elsewhere  that  where  a  confidential  relation 
is  shown  to  have  existed  between  a  donor 
and  a  donee,  and  a  gift  was  made  by  the  for- 
mer to  the  latter  during  the  existence  of 
this  relation,  courts  of  equity  will  annul  the 
gift,  nnlras  the  donee  shows  that  the  gift  was 
made  without  fraud  or  undue  Influence. 
This  principle  applies  to  a  gift  causa  mortis 
made  by  a  young  woman  to  a  young  man  to 
whom  she  was  engaged  to  be  married. 

[I]  It  appears  that  the  plaintiffs  were 
Informed  by  the  defendant,  in  March,  1900, 
a  few  days  after  the  death  of  Ldveme,  as 
stated  supra,  that  she  had  given  the  promis- 
sory notes  in  dispute  to  him,  and  that  he  ex- 
hibited the  notes  to  Minnie  Baber,  shortly 
after  he  Informed  her  of  the  gift.  Soon  after 
that,  the  latter  caused  an  attorney  to  In- 
Testlgate  the  gift  with  a  view  of  recovering 
the  notes,  If  possible.  This  attorney,  as 
stated  supra,  obtained  from  the  defendant 
the  notes  in  question,  and  compared  the  in- 
dorsements on  the  notes  with  the  handwrit- 
ing of  Llveme,  and  informed  Mrs.  Baber 
that  he  believed  the  Indorsements  to  be  genu- 
ine, and  he  asked  her  at  that  time  'whether 
she  had  any  reason  to  doubt  the  genuineness 
of  the  indorsements  on  the  notes,  and  she 
answered  in  the  negative.  Mr.  Huston  made 
this  investigation  in  1900,  about  12  years 
before  this  suit  was  begun.  Minnie  Baber 
knew  the  facts  concerning  said  gift  then  as 
fully  as  she  knew  them  In  1912,  when  she 
Instituted  this  suit  The  evidence  given  by 
her  and  Josephine  shows  that  they  knew  as 
much  about  the  case  In  1900  as  they  did 
when  they  testified.  They  had  the  opinion 
of  the  handwriting  expert  to  the  effect  that 
he  believed  the  Indorsements  to  be  forgeries, 
but  that  opinion  was  of  no  value  to  them. 
They  acquiesced  In  this  gift  for  the  period  of 
more  than  12  years,  after  they  knew  as'  much 
about  it  as  they  did  when  they  commenced 
this  suit,  and  this  acquiescence  is  lachet. 
It  is  one  of  the  principal  maxims  of  equity 
jurisprudence  that  equity  aids  the  vigilant 
and  not  those  who  slumber  on  their  rights. 

18  Cyc.  p.  152,  says:  "No  arbitrary  rule 
exists  for  determining  when  a  demand  be- 
comes stale  or  what  delay  will  be  excused, 
and  the  question  of  laches  is  to  be  decided 
upon  the  particular  circumstances  of  each 
case.  No  greater  certainty  of  treatment  Is 
therefore  practicable  than  to  indicate  the 
elements  generally  considered.  While  some 
delay  in  the  assertion  of  a  right  is  always 
an  essential  element  of  laches,  unreasonable 
delay  alone,  Independently  of  any  statute  of 
limitations  will  often  operate  as  a  bar  to  re- 
llet  •  •  •"  The  same  volume  on  page 
158  says:  "The  border  land  between  laches 
proper   and   mere  staleness   of   demand   la 


found  in  those  cases  where  mere  lapse  of 
time  is  added  to  an  element  of  assent  to  or 
acquiescence  In  the  adverse  claim.  Starting 
with  the  doctrine  that  one  who  has  affirma- 
tively, by  words  or  conduct,  indicated  his 
assent  to  the  claims  of  another  Is  guilty  of 
laches,  If  he  thereafter,  for  a  long  time, 
makes  no  assertion  of  his  own  conflicting 
dalm,  the  courts  apply  the  same  rule  where 
there  has  been  acquiescence  alone,  and  pre- 
sume assent  from  lapse  of  time,  and  failure 
to  assert  their  right  Particularly  Is  this 
so  where  the  plaintiff  attempts  to  assert  an 
Interest  In  land  after  long  acquiescence  In  de- 
fendant's possession  under  claim  of  right,  or 
when  he  attempts  to  enforce  a  covenant  or 
a  condition  after  considerable  acquiescence 
in  continuing  breaches." 

In  Sullivan  v.  Railway  Company,  94  X5.  S. 
807,  24  L.  E!d.  S24,  the  court  says:  "TO  let 
In  the  defense  that  the  claim  Is  stale,  and 
that  the  bill  cannot  therefore  be  supported, 
It  is  not  necessary  that  a  foundation  be  laid 
by  any  averment  In  the  answer  of  the  defend- 
ants. If  the  case,  as  It  appears  at  the  hear- 
ing, is  liable  to  the  objection  by  reason  of  the 
laches  of  the  complainant,  the  court  will, 
upon  that  ground,  he  passive  apd  refuse  re- 
lief. Every  case  is  governed  chiefly  by  its 
own  circumstances;  sometimes  the  analogy 
of  the  statute  of  limitations  is  applied ;  some- 
times a  longer  period  than  that  prescribed 
by  statute  is  required;  in  some  cases  a 
shorter  period  is  sufficient;  sometimes  the 
rule  Is  applied  when  there  Is  no  statutable 
bar.  It  is  competent  for  the  court  to  apply 
the  Inherent  principles  of  its  own  system 
of  jurisprudence,  and  decide  accordingly." 

In  Smith  V.  Clay,  Ambler,  647,  Lord  Cam- 
den says:  "Nothing  can  demand  the  assist- 
ance of  the  court  (of  chancery)  Jmt  ootMoienoe 
and  reasonable  diligence.  Laches  and  neg- 
leot  are  discountenanced  here." 

In  Hayward  v.  National  Bank,  96  U.  S. 
617,  24  li.  Ed.  865,  the  court  says:  "Courts . 
of  equity  often  treat  a  lapse  of  time,  less 
than  prescribed  by  the  statute  of  limitations, 
as  a  presumptive  bar,  on  the  ground  'of  dis- 
couraging stale  claims,  or  gross  laches,  or 
unexplained  acquiescence  in  the  assertion  of 
an  adverse  right' " 

In  Sedlack  v.  Sedlack,  14  Or.  541,  13  Pac. 
462,  the  court  says:  "The  general  rule,  with- 
out doubt,  is  that  no  lapse  of  time  or  delay 
in  bringing  the  suit  wUl  be  a  bar  to  the  rem- 
edy In  equity,  providing  the  Injured  party, 
during  the  Interval,  was  Ignorant  of  the 
fraud.  But  the  Ignorance  of  such  party 
must  not  have  been  negligent;  for  If,  by  rea- 
sonable diligence,  the  fraud  could  have  been 
discovered,  or  ought  to  have  been  known,  he 
will  be  deemed  guilty  of  laches,  or  of  ac- 
quiescence, and  equity  will  refuse  to  Inter- 
fere. In  many  cases  courts  of  equity  act 
upon  the  analogy  of  the  statute  of  limita- 
tions. But  Independent  of  this.  It  Is  a  favor- 
ite doctrine  of  equity  to  allow  a  defense  to 
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be  based  on  a  mere  lapse  of  time,  and  state- 
ness of  the  dalm,  denominated  laches,  when 
the  delay  has  been  passive  and  acquiesced  in 
for  a  great  length  of  time." 

If  the  plaintiffs  had  a  right  of  suit,  they 
should  have  Instituted  the  suit  a  long  time 
before  they  did.  By  delaying  to  commence 
their  suit  for  abont  12  years,  they  very  like- 
ly made  It  more  difficult  than  it  otherwise 
would  hare  been  for  the  defendant  to  obtain 
ievldence  for  his  defense.  After  the  lapse 
of  a  dozen  years,  facts  are  more  or  less  for- 
gotten, and  proof  becomes  difflcnlt 

We  think  that  the  plaintiffs  have  been 
guilty  of  laches  sufficient  to  bar  their  right 
of  suit 

[I]  3.  The  notes  in  question  were  the  abso- 
lute property  of  the  donor,  LiTeme  H.  Baber, 
and  she  had  a  legal  right  to  dispose  of  them 
In  any  manner  that  she  desired.  There  may 
be  a  difference  of  opinion  as  to  whether  she 
acted  wisely  in  giving  them  to  the  man 
to  whom  she  was  engaged  to  be  married. 
But  sfte  was  the  person  to  decide  that  ques- 
tion, and  we  have  no  authority  to  pass  on  the 
wisdom  of  her  act,  or  to  annul  what  she  did, 
if  she  was  not  imposed  upon  by  fraud  or 
undue  influence.  Persons  have  the  right  to 
give  away  all  of  their  property  to  whomso- 
ever they  wish,  and,  if  they  do  so,  and  the 
gift  is  not  Induced  by  fraud  or  undue  in- 
fluence, no  one  can  legally  Impeach  it  but 
the  creditors  of  the  donor.  Gifts  are  void 
as  to  creditors,  as  donors  are  required  to  be 
Just  before  they  are  generous.  Liveme  gave 
the  defendant  about  61  per  cent  of  her  prop- 
erty and  left  the  residue  for  the  plaintiffs. 

If  the  defendant's  evidence  is  true,  he  was 
not  guilty  of  any  fraud  or  undue  influence, 
and  the  property  in  question  was  given  to 
him  by  Liveme  as  her  free  act  without  per- 
suasion or  any  influence  from  him.  His  evi- 
dence Is  the  only  testimony  on  the  subject, 
and  he  is  not  impeached  or  discredited  to  any 
extent.  His  interest,  however,  in  the  result 
of  the  suit  has  to  be  considered  In  weighing 
his  evidence.  We  cannot  know  what  the 
truth  is  in  relation  to  this  gift  When  the 
facts  are  in  dispute,  courts  are  constrained 
to  act  on  probabilities,  as  indicated  by  the 
evidence  before  them. 

We  flnd  that  the  promissory  notes  In  ques- 
tion were  given  to  the  defendant  by  Liveme 
H.  Baber  as  her  free  act,  and  that  said  gift 
was  not  induced  by  any  fraud  or  undue  in- 
fluence on  the  part  of  the  defendant,  and 
that  the  decree  of  the  court  below  is  erro- 
neous, and  should  be  reversed. 

The  decree  of  the  court  below  is  reversed, 
and  this  suit  Is  dismissed ;  but  neither  party 
shall  be  allowed  costs  or  disbursements,  ei- 
ther in  this  court  or  in  the  court  below. 

McBRIDE,  G.  J.,  and  MOORE  and  BUR- 
NETTT,  JJ.  concur. 


THAYER  «t  aL  y.  THAYBB  et  al. 
(Snpreme  Court  of  Oregon.     Feb.  8,  1914.) 

1.  BuBBARn  AND  Wine  (§  138*)— Husband 

AS    AOBNT   OF   WlTE — AUTHOBrTT. 

Where  the  legal  title  to  land  is  taken  in 
the  name  of  a  wife,  and  the  purchase  price  paid 
with  her  money,  she  cannot  be  divested  of  ti- 
tle by  any  promises  or  statements  of  her  has- 
band  without  her  knowledge,  or  actual  or  im- 
plied anthority  from  her. 

W'EA.  Note.— For  other  cases,  see  Husband  and 
if e.  Cent  Dig.  g§  624-637 ;  Dec.  Dig.  {  138.*] 

2.  Sfeoiho    Pebfobhanob    ((    85*)— Aobbx- 

XENTS     ENrOBCK&BUE  —  PBOKiaX     TO     GiVK 

Land. 

Where  the  evidence  clearly  shows  a  prom- 
ise to  make  a  gift  of  land,  it  will  be  enforced 
in  equity  if  complied  with  by  the  donee  taking 
poesession  and  making  valuable  improvements. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  21»-222;  Dee.  Dig.  t 
86.*] 

8.  SFEcmc     Pkstobicanob     (|     121*)  — Bvi- 

DKNCK— SmmcixNCT. 

Evidence  held  to  show  that  defendants  did 
not  make  the  alleged  promise  to  give  land  to 
plaintifEB  which  plaintiffs  seek  to  enforce. 

IEjA.  Note. — For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  {S  887-S95;    Dec.  Dig.  { 

4.  Advebsb  Possession  ({  64*)  — Bostilk 
Chabacteb  of  Possession— Bntbt  bt  Fsr- 
ussroN. 

Plaintiffs,  claiming  title  to  land  by  parol 
gift  from  defendants,  do  not  gain  title  by  ad- 
verse possession,  where  the  original  entry  was 
merely  permissive. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  $§  358-364;  Dec.  Dig.  { 
64.*] 

Department  No.  1.  Appeal  from  Circuit 
Court,  Washington  County;  J.  U.  Campbell, 
Judge. 

Suit  by  Oscar  Thayer  and  another  against 
Emily  M.  Thayer  and  another.  From  a  de- 
cree for  plaintiffs,  defendants  appeaL  Re- 
versed and  rendered. 

This  is  a  cross-bill  in  equity  to  restrain  the 
prosecution  of  an  action  of  ejectment,  arising 
out  of  the  following  facts:  On  the  16th  day 
of  October,  1911,  the  defendant  Emily  M. 
Thayer,  who  Is  the  wife  of  Walton  Thayer, 
commenced  an  action  in  ejectment  against 
these  plaintiffs  to  recover  possession  of  a 
tract  of  land  tn  Washington  county,  which 
for  convenloiee  will  hereafter  be  referred 
to  as  the  Rldgeway  place.  Thereafter  the.  de- 
fendants in  the  ejectment  action  filed  a 
cross-bill  in  equity  against  Emily  M.  Thayer 
and  Walton  Thayer  to  restrain  the  action 
at  law,  and  to  compel  these  defendants  to 
convey  to  them  the  premises  in  dispute. 
Their  claim  for  such  equitable  relief  is  based 
upon  allegations,  in  substance^  that  In  Oc- 
tober, 1898,  the  defendants,  with  the  inten- 
tion of  making  a  payment  to  Oscar  Thayer 
of  a  debt  due  him  from  Walton  Thayer,  and 
with  the  further  purpose  of  making  plaintiffs 
a  gift  of  the  premises  in  dispute,  promised 
and  agreed  to  purchase  for  plaintiffs  a  farm. 
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and  to  paj  $1,100  for  the  same;  and  X>j 
means  of  sncli  promise  induced  plalntlfflB 
to  snrrender  and  leave  *  farm  situated  in 
the  state  of  Wasbington  wliich  they  owned, 
and  which  by  diligence  and  fmsallty  they 
conld  have  paid  for  and  accumulated  con- 
siderable wealtli,  and  to  agree  to  go  upon  the 
farm  which  defendants  so  promised  and 
agreed  to  pnrcbaae  for  them.  That  pursuant 
to  said  agreement  the  defendants  purchased 
tbe  Bldgeway  farm  for  $1,100,  and,  instead 
of  taking  the  conveyance  in  the  name  of 
plalntiSs,  or  either  of  them,  caused  the  con- 
Teyance  to  be  taken  and  recorded  in  the 
name  of  Emily  H.  Thayer.  Tbat  immediate- 
ly thereafter  the  plaintiffs  took  possession  of 
said  farm,  and  have,  ever  since  that  time, 
been  in  possession,  in  accordance  with  said 
agreement,  and  thereupon  waived  and  aban- 
doned all  their  interests  in  tbe  farm  situated 
Id  the  state  of  Washington.  That  plaintiffs 
Itave  expended  in  work,  labor,  and  money  in 
Improving  said  Ridgeway  place  the  sum  of 
$3^.  That  they  have  been  in  adverse 
possession  of  the  premises  for  more  than  10 
years.  The  defendants  answered  by  a  gen- 
eral denial,  and  set  up  title  and  right  to 
possession  of  the  premises  in  Emily  M.  Thay- 
er. There  was  a  decree  for  plaintiffs,  and 
defendants  appeal. 

W.  H.  Evans,  of  Portland,  and  E.  B. 
Tongue,  of  HUIsboro  (Walter  H.  Evans  and 
X.  R.  Jacobson,  both  of  Portland,  and  E.  B. 
Tongue^  of  HUIsboro,  on  the  brief),  for  ap- 
pellants. 0.  M.  Idleman.  of  Portland,  and 
Geo.  R.  Bagley,  of  HUIsboro  (C.  M.  Idleman, 
of  Portland,  and  Bagley  &  Hare,  of  HUIs- 
boro, on  the  brief),  for  respondents. 

HcBRIDB,  O.  J.  (after  stating  the  facts 
as  above).  [1, 2]  The  legal  title  to  the  land 
In  question  was  taken  in  the  name  of  the 
defmdant  EmUy  M.  Thayer,  and,  the  pur- 
chase price  liavlng  been  paid  with  her  mon- 
ey, she  cannot  be  divested  of  such  title  %n 
tbis  suit  by  any  promises  or  statements  made 
by  her  husband  without  her  knowledge,  or 
actual  or  implied  authority  given  by  her,  or 
by  such  promises  made  by  her  personally. 
It  has  been  the  settled  law  in  this  state  since 
tbe  case  of  Barrett  v.  Schleich,  87  Or.  613, 
61  Pac  792,  tbat  agreements  of  the  character 
described  in  plaintiffs'  complaint  wiU  be  en- 
forced in  equity  if  complied  with  by  the 
donee  taking  possession  and  making  valuable 
Improvements.  The  fact  that  the  plaintiffs 
went  into  possession  and  made  improvements 
is  folly  established,  and,  if  they  have  proved 
tbe  agreement  alleged  by  them  by  the  char- 
acter of  evidmce  required  in  such  cases, 
tbey  are  oititled  to  the  reUef  demanded. 

W  We  will  now  consider  the  evidence 
bearing  upon  that  proposition.  As  to  the 
sltnatlon  of  the  parties  the  evidence  tends  to 
show  that  Walton  Thayer,  who  is  a  brother 
of  Oscar  Thayer,  had  for  some  years  prior 
to  tbe  aUeged  agreement  been  in  poor  cir- 
(^oinstances,  but,  by  reason  of  having  drawn 


a  prise  of  $15,000  in  a  lottery,  became  pos- 
sessed of  some  means.  He  had  given  his 
brother  Oscar  $1,000  as  a  solatium  to  com- 
pensate him  for  drawing  the  tainted  money 
in  his  own  name,  and  had  given  $3,000  to 
his  mother  and  fSOO  to  another  relative. 
There  remained  about  $10,S00,  vrith  which  he 
west  East  and  married  his  wife,  EmUy,  who 
it  appears  was  in  fairly  comfortable,  if  not 
affluent,  circumstances.  The  plaintiffs  had 
purchased  a  farm  near  Washongal,  Wash., 
about  two  years  before  the  alleged  agree- 
ment, taking  a  deed  for  it  and  giving  a 
mortgage  for  something  over  $4,000,  drawing 
6  per  cent  interest,  payable  annuaUy;  no 
money  having  been  paid  down  on  the  pur- 
chase. They  had  been  unable  to  pay  the 
interest,  which  was  two  years  in  arrears, 
and  it  seems  plain  that  they  were  in  a  posi- 
tion where  they  would  be  very  likely  to  lose 
the  place  and  the  labor  spent  upon  it  In 
1898  Walton  and  EmUy  visited  them,  and, 
according  to  their  statement  made  the  agree- 
ment upon  the  faith  of  which  they  altered 
into  possession  of  the  farm. 

Cassie  Thayer,  one  of  the  plaintiffs,  testi- 
fied as  foUows:  "Q.  Did  you  have  any  con- 
versation with  her  concerning  the  purchase 
of  the  f&rm?  A.  Yee,  sir;  Just  one.  Q.  Just 
relate  that  A.  It  was  on  tbe  second  day 
she  was  with  us;  we  took  a  ride,  and  we 
drove  up  the  Washougal  river,  and  when 
we  were  weU  up  the  river  we  {Missed  a  place 
that  had  a  big  sign  up  'For  Sale,'  and  she 
said,  'We  are  thinking,  Cassie,  of  getting 
you  a  place,'  and  I  had  not  heard  anything 
about  it  and  she  said,  'Let's  go  out  and  look 
at  it'  and  I  didn't  want  to  look  at  it  and 
we  drove  on.  And  they  said  they  wanted  to 
get  us  a  place,  and  they  said  they  thought 
the  one  we  were  on  was  too  much  of  a  bur- 
den to  us,  and  tbat  she  wanted  to  do  some- 
thing for  Oscar  and  I  before  they  went  back, 
and  she  asked  me  if  I  would  be  satisfied 
with  a  cheaper  place,  and  I  told  her  how 
much  I  Uked  the  one  where  we  were,  and 
how  weU  we  were  doing,  and  I  did  not  feel 
discouraged  at  all ;  and  she  mentioned  my 
father,  saying  that  he  did  not  like  it  and 
that  he  would  rather  we  would  come  back 
nearer  Portland;  that  it  would  be  more 
pleasant  for  aU  the  family,  and  I  stlU  in- 
sisted about  how  much  I  like  it  where  we 
were,  and  she  said,  "That  is  so  expensive,' 
and  that  they  could  not  think  of  getting  that 
place,  but  if  we  would  be  satisfied  with  a 
cheaper  place  they  would  help  ua,  and  that 
they  would  get  a  place  for  us,  for  me  par- 
ticularly; and  we  talked  along  in  the  same 
strain  until  we  neaied  our  way  home,  and 
she  said,  'If  we  wUl  get  you  a  place,  you 
might  as  well  move;  tf  we  can  find  you  a 
place,  you  wlU  move  7"  and  I  said  then,  if 
it  is  going  to  be  a  real  help,  and  my  place, 
I  suppose  I  would  be  foolish  to  stay  on  the 
place  where  I  was  and  carry  the  debt  when 
I  could  be  free  from  debt  I  don't  remember 
any  other  conversation  at  that  time,  because 
we  came  up  to  the  gate  at  tl}^t,am^';  GoOglc 
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Oscar  Thayer's  testimony  as  to  the  orl^ 
Inal  agreement  is  as  follows:  "Q.  Jnst  state 
how  you  happened  to  move  on  and  take  pos- 
session of  that  property?  A.  I  was  llylng 
at  Washougal,  and  ray  brother  and  his  wife 
came  np  there  to  visit  Q.  Who  Is  your 
brother?  A.  Walton  Thayer.  Q.  And  his 
wife's  name?  A.  Emily  M.  Thayer.  And 
tbey  were  there  a  couple  of  days.  The  first 
day  they  were  there  Walton  got  to  talking  to 
me  about  family  affairs,  and  he  told  me  that 
he  and  his  wife  had  come  to  the  Coast  to 
settle  up  the  estate,  mother's  estate,  and  we 
talked  the  family  affairs  over.  He  wanted 
to  know  If  I  knew  what  money  mother  had 
let  Walker  have,  and  I  told  him  what  I  knew, 
and  he  told  me  at  that  time  that  he  owed 
the  estate  $800,  and  that  as  long  as  Walker 
and  my  sister  had  not  said  anything  about 
settling  the  estate,  and  they  had  this  money 
loose,  and  if  I  could  find  a  place  for  that 
amount  of  money,  he  would  buy  It  for  me. 
Under  those  conditions  he  wanted  me  to  look 
out  for  a  place,  and  commence  immediately 
to  look  out  for  one,  and  he  made  several 
trips  around  to  different  places,  and  I  made 
several,  and  we  finally  decided.  •  •  • 
Before  he  went  East  he  didn't  find  any- 
thing that  suited  blm,  nor  that  suited  me, 
and  he  told  me  to  keep  on  looking.  And  he 
went  East  and  I  went  up  into  a  real  es- 
tate agent's  that  I  was  In  consultation  with, 
and  he  told  me  about  this  Bidgeway  place, 
and  that  he  spoke  to  me  about  It,  and  he 
Intended  to  go  and  look  at  it  himself,  but 
he  was  called  East  suddenly  and  he  did 
not  have  an  opportunity  to  look  at  It,  but 
be  told  me  to  go  up  and  look  at  It,  and 
I  went  up  and  looked  at  It  and  made  sev- 
eral trips  up  there.  I  thought  that  was  the 
best  I  could  do  for  the  amount  of  money. 
He  told  me  the  amount  of  money  be  was  to 
put  into  the  place,  and  he  said  $1,100  or 
$1,200,  and  he  said  If  I  could  find  a  place 
for  that,  he  would  buy  It  for  us." 

Emily  M.  Thayer  testified,  in  substance, 
that  she  Is  the  owner  of  the  premises  in  con- 
troversy, and  has  owned  them  13  years; 
that  she  visited  Oscar  and  Cassle  Thayer  at 
Washougal  and  found  them  desperate  be- 
cause they  could  not  meet  their  obligations, 
representing  to  defendants  that  If  plaintiffs 
had  the  time  and  opportunity  given  them, 
without  pressure,  tbey  might  In  time  make 
good;  that  they  believed  an  investment  In 
Oregon  would  be  good ;  that  defendants  were 
glad  to  make  a  safe  Investment,  and  at  the 
same  time  help  them';  that  tbey  remained 
at  Washougal  two  days,  during  which  time 
defendant  Emily  M.  Thayer  went  riding  with 
Gassie,  but  that  no  conversation  was  had 
with  her  about  making  her  a  present  of 
a  ranch,  nor  with  Oscar;  that  she  never 
dreamed  of  It,  nor  did  she  know  anything 
about  the  lottery  business  or  any  debt  from 
Walton  to  Oscar  until  last  January,  when 
Oscar  mentioned  it  in  a  letter;  that  she  was 
In  Chicago  when  the  Gaston  ranch  was  pur- 


chased throat  ICiss  Colbnm,  the  money 
paid  for  the  ranch  being  inherited  from  her 
father,  and  received  deed  to  the  ranch  in 
compliance  with  instmctlons ;  that  she  and 
her  husband  have  never  parted  with  the  tlUe 
thereto,  and  have  never  agreed  to  give  the 
propert7  to  any  one,  Oscar  being  given  pos- 
session of  the  premises  on  condition  that  he 
and  Cassle  were  to  occupy  the  ranch  and  do 
the  best  tbey  could  with  It,  and  pay  defoid- 
ants  6  per  cent.  Interest  on  the  Investment; 
that  said  Interest  was  not  called  rent,  and 
the  taxes  and  Insurance  were  to  be  paid  by 
Oscar;  that  she  requested  payment  of  the 
Interest  four  or  five  times,  and  remembers 
particularly  one  time  when  Oscar  reported 
the  birth  of  the  child  Catherine,  and  stated 
It  was  not  convenient  to  make  payment,  for 
which  reason 'she  let  the  matter  rest;  that 
she  did  not  keep  any  letters;  that  Oscar  re- 
quested permission  to  sell  part  of  the  ranch 
In  1908  or  1909,  the  reply  to  which  Is  not 
among  exhibits,  but  that  she  never  bad  any 
communication  with  Cassie  concerning  the 
place,  and  did  not  know  they  were  claiming 
adversely ;  that  defendants'  financial  affairs 
were  In  distress  about  the  time  of  the  par- 
chase  of  the  ranch,  and  that  they  were  not 
In  a  position  to  make  gifts,  but  tried  to  in- 
vest very  carefully. 

Walton  Thayer  testified,  in  substance,  as 
follows:  That  he  Is  the  husband  of  appellant 
Emily  SiL  Thayer,  and  drew  $15,000  in  a  lot- 
tery in  1887,  the  money  being  drawn  In  the 
name  of  Oscar  Thayer;  that  be  gave  his 
mother  $3,000  and  Oscar  $1,000,  but  did  not 
agree  to  pay  Oscar  a  year's  interest  on 
$12,000  at  6  per  cent,  or  any  sum  In  addi- 
tion ;  that  he  was  a  member  of  the  firm  of 
Thayer  &  Walker,  which  had  made  volnntaiy 
assignment;  that  he  did  not  draw  the  money 
In  bis  own  name  because  be  wanted  to  go 
East  and  did  not  want  to  be  detained;  that 
the  assets  of  the  firm  were  good,  and  it 
looked  as  though  creditors  would  lose  noth- 
ing ;  that  he  visited  Oscar  Thayer  at  Wash- 
ougal In  June,  1898,  with  bis  wife,  and  found 
them  in  poor  drcumstances,  Oscar  stating 
that  they  could  not  meet  their  obligations, 
and  suggesting  that  if  they  could  get  on  a 
place  where  tbey  would  not  be  barraased  for 
a  year  or  two  tbey  mlj^t  get  on  their  feet; 
that  he  told  Oscar  his  wife  bad  some  money 
Ifitt  her  by  her  father,  and  that  she  bad 
talked  about  Investing  In  a  ranch,  and  that 
he  would  talk  to  her  and  see  what  he  could 
do,  but  that  be  did  not  promise  Oscar  that  he 
or  his  wife  would  buy  a  ranch  for  him  In  pay- 
ment of  lottery  transaction  or  money  due  bis 
mother's  estate,  and  never  promised  to  get 
a  ranch  for  Cassie,  or  to  get  his  wife  U)  do 
so;  that  bis  mother's  estate  had  not  been 
administered,  and  that  the  agreement  regard- 
ing the  ranch  was  that  Oscar  and  Cassie 
should  go  Into  possession  of  whatever  place 
might  be  purchased,  occupy  It,  pay  the  taxes, 
Insurance,  and  nominal  rent  amounting  to 
6  per  cent  on  the  purchase  price,  but  that 
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Dothlng  waa  said  as  to  when  or  how  the  in- 
terest was  to  be  paid. 

Maiy  A.  Thayer,  a  relative  by  marriage 
of  Oscar  and  Walton  Thayer,  testifies:  That 
she  has  known  the  parties  for  23  years,  and 
talked  with  Cassle  about  the  purchase  of 
property  about  the  time  Cassle  left  Washou- 
gal;  that  she  told  Cassle  she  was  glad  to 
know  she  was  buying  a  place  for  herself,  and 
that  Cassle  rolled,  "Molly,  it  Is  not  mine; 
It  Is  Emily's." 

Plnlntlffa  introduced  a  letter  written  by 
Walton  Thayer,  dated  at  Portland,  June  6, 
1898,  the  material  portions  of  which  are  as 
follows:    "Toots  and  Sis  sent  you  up  a  box 
Thursday  which  I  presume  you  need  all  O. 
K.    I  inclosed  a  note  giving  data  concerning 
two  farms  in  your  locality.    I  also  Inclose 
In  this  another  memo,  of  a  farm  within  10 
miles  of  yonr  place.    You  will  have  to  man- 
age to  look  at  any  places  we  may  bear  of  in 
your  vicinity  while  I  will  do  the  outside 
skirmishing,  and  If  we  bit  on  a  suitable  place 
we  can  both  go,  would  also  want  Cassle  to 
see  it  before  any  change  is  made.     I  exam- 
ined a  farm  about  7  miles  back  of  Vancouver 
yesterday ;    it    was   an    all-day    Job   and    I 
walked    over   almost   every   foot  of   a   50- 
acre  farm.    The  place  Is  not  bad  for  the 
price  ($1,200),  but  I  am  sure  we  can  find  some- 
thing better  for  the  same  money.    Had  a  good 
house  and  barn  on  it    Monday  I  am  going 
to  ride  my  wheel  out  to  Gresham  (12  miles 
out)    to    look    at    a    40-acre    piece    which 
I  understand  Is  fine.    Dunn  seems  to  think 
that  Gaston  place  will  fill  the  bill  exactly, 
and  we  can  get  it  for  (1,100  or  $1,200.    I 
win  try  to  get  out  there  Tuesday  or  Wednes- 
day and  will  let  you  know  what  I  think  of 
the  Gaston  and  Gresham  places.    You  can  let 
me  know  what  you  think  of  the  places  you 
investigate   and   I    should    think    within   a 
month  we  might  find  something  which  would 
be  an  Improvement  on  what  you  have  as  far 
as  being  comfortable  as  well  as  making  a 
little  money  is  concerned." 

Plaintiffs  also  Introduced  in  evidence  a 
letter  from  Walton  Thayer  to  Oscar  Thayer, 
dated  Chicago  August  3d,  concerning  the 
proposed  purchase  of  a  place  for  which  Os- 
car was  negotiating,  in  which  occurs  the  fol- 
lowing language:  "You  did  not  say  anything 
about  the  place.  Please  let  me  know  what 
Mnd  of  a  place  it  is  and  if  Cassle  Is  satisfied 
with  It  have  her  send  Toots  [referring  to 
Emily  M.  Thayer]  a  line  regarding  it  Now 
Oscar  we  don't  want  any  afterdaps  about 
this  thing  if  it  goes  through,  and  I  trust  you 
will  appreciate  this  lift  and  do  your  best 
from  this  on.  We  don't  want  any  farms  in 
Oregon,  and  If  it  was  not  for  giving  you 
•ome  assistance  would  not  think  of  putting 
one  cent  into  any  farming  land  In  Oregon 
W  any  other  place.  Sixteen  hundred  dollars 
b  more  than  we  expected  to  put  into  any 
place  and  it  is  Just  at  present  going  to  in- 
conrenlence  us  to  put  up  that  much  ready 
cash.  I  trust  yon  will  consider  all  these 
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things.  You  can  say  to  Durham  we  will  fur- 
nish |1,600  and  if  he  is  not  satisfied  with 
your  statement  or  telegram  he  can  wire  our 
bank  here,  and  I  guess  they  will  notify  him 
we  are  all  right" 

Another  letter  on  the  same  subject,  dated 
August  10,  1898,  was  Introduced,  being  in 
part  08  follows:  "It  would  push  us  to  init 
up  $1,6(X)  cash  Just  at  present,  but  as  I 
wired  you  we  would  have  made  the  struggle. 
We  are  willing  to  held  yon  to  getting  a  place. 
Everything  Is  quiet  here  for  Chicago." 

The  material  parts  of  another  snch  letter 
are  as  follows:  "Your  letter  was  received 
several  days  ago.  I  also  received  a  letter 
from  Dunn  some  time  ago,  and  he  stated  he 
had  a  place  which  Just  suited  you  and  which 
you  wanted,  but  he  did  not  say  it  was  the 
Gaston  place.  I  am  sure  he  is  working  you 
on  the  Gaston  place,  he  certainly  is  when  he 
says  he  wants  $1,150  for  it  He  told  me  the 
I^ce  could  be  had  for  $1,000.  The  back 
taxes,  interest  and  mtg.  in  all  amounting  to 
about  $000 ;  he  also  said  the  old  man  Ridge- 
way  (I  think  that  was  his  name)  did  not  ex- 
pect to  make  anything  out  of  it  This  being 
the  case  $1,000  would  clean  it  all  up.  Now 
if  you  think  you  can  take  that  place  and 
make  a  go  of  It  without  further  keep,  we  will 
furnish  yon  th»  $1,000.  We  are  not  as  flush 
with  money  as  we  were  some  weeks  ago,  hav- 
ing paid  out  $310  life  insurance,  $188  taxes, 
besides  numerous  other  drains  on  our  purse." 

Plaintiffs  also  introduced  a  letter  from 
Mrs.  Emily  M.  Thayer  to  Miss  Kate  Colbum 
in  relation  to  finally  closing  the  deal  for  the 
Uldgeway  price,  which  reads  as  follows: 
"Dear  Bliss  Kate:  Oscar  writes  us  that  he 
has  decided  upon  a  farm  known  as  the  Ridge- 
way  place  near  Gaston,  Ore.  If  Cassle  too  is 
satisfied  that  this  is  the  best  place  for  their 
purpose  that  the  same  amount  of  money  can 
purchase  I  am  wUling  to  buy  the  place  for 
them  in  the  hopes  that  they  can  some  day 
own  it  themselves.  Will  you  get  Cassle's 
opinion  of  the  place,  as  I  respect  her  Judg- 
ment and  ff  it  is  favorable  will  you  consult 
with  Oscar  and  your  father  regarding  the 
details  of  the  transfer.  There  is  a  mortgage 
on  the  place,  also  back  taxes  and  interest  to 
be  cleared.  If  an  absolutely  clear  title  can 
be  secured  and  all  claims  against  the  place  of 
every  description  can  be  cleared  for  the 
amount  of  indorsed  check  $1,100  as  Oscar 
writes  us  it  can,  please  get  the  transfer  and 
have  the  deed  made  out  to  Emily  M.  Thayer 
of  Chicago,  and  give  Oscar  immediate  posses- 
sion of  the  place  where  I  hope  he  can  be 
more  comfortable  and  meet  with  success.  I 
win  be  very  grateful  to  yon  and  your  father 
if  you  will  give  this  your  attention,  as  we 
have  no  personal  knowledge  of  the  deal  and 
Oscar  may  not  have  the  time  or  opportunity 
to  make  the  desired  investigation  as  care- 
fully as  it  should  be.  Should  this  move  not 
seem  desirable  in  your  Judgment,  please  let 
me  hear  from  yon,  as  we  make  this  purchase 
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entirely  for  tbe  benefit  of  Oscar  and  Cassle, 
and  am  anxious  to  avoid  a  mistake." 

Also,  a  letter  from  Walton  Thayer  to  Miss 
Colburn,  dated  October  5,  1898,  was  received 
in  evidence,  tbe  portion  thereof  material  to 
this  suit  being:  "Tour  letter  and  papers  to 
hand.  Toots  [meaning  his  wife]  has  been  in 
the  Chicago  hospital  for  three  weeks  past 
having  three  operations  performed.  •  •  • 
I  hope  Oscar  will  do  well  with  the  new  place; 
at  any  rate  he  has  a  home  which  he  can 
virtually  call  his  own."  The  papers  referred 
to  in  the  letter  were  evidently  the  deed  and 
other  papers  relating  to  the  final  transfer 
of  the  Ridgeway  place  to  Emily  M.  Thayer. 

In  another  letter  of  September  16,  1898, 
referring  to  the  check  sent  to  Miss  Oilbum 
to  pay  for  the  Ridgeway  place,  occurs  this 
language:  "We  decided  to  send  check  to  Mr. 
Colburn  because  two  or  three  heads  are  al- 
ways better  than  one.  We  want  Cassle  to  be 
satisfied  as  well  as  yourself  and  it  is  our  de- 
sire to  have  all  of  tbe  Colburns  satisfied  as 
they  are  especially  interested  on  Cassle's  ac- 
count and  I  don't  blame  them.  Now,  my  boy 
I  will  say  this:  Take  the  place  if  It  suits,  do 
the  best  you  can  and  show  yourself  a  business 
man  on  a  small  scale  and  I  will  promise  you 
that  you  will  have  all  the  help  we  can  give 
you.  It  may  not  be  much  and  It  may  not  be 
any,  as  it  depends  altogether  on  how  Toots' 
securities  turn  out  We  discovered  while  in 
Jamestown,  N.  D.,  that  $10,000  invested  in  a 
corporation  there  is  almost  practlally  worth- 
less. Let  us  hear  from  you.  Send  us  your 
F.  O.  address  as  soon  as  you  move.  If  you 
decide  to  do  so.  And  above  all  things  my 
boy  prove  to  Toots  that  you  are  a  business 
man  and  I  wlU  promise  you  that  you  will  get 
along  all  right  and  we  will  help  you  all  we 
can.  If  Toots  wants  6  per  cent  interest  on 
the  money  pay  It  when  It  Is  due  and  It  wont 
t>e  long  before  you  wUI  own  tbe  farm." 

[4]  In  our  opinion  the  testimony  in  this 
case  does  not  show  an  agreement  on  the  part 
of  Emily  M.  Thayer  to  make  a  gift  of  the 
land  in  question  to  plaintiffs,  or  to  either  of 
them.  The  suit  In  Its  last  analysis  is  to 
compel  specific  performance  of  an  oral  agree- 
ment to  convey  land,  and  tbe  value  of  the  evi- 
dence offered  must  be  tested  by  the  well-es- 
tablished standards  applicable  to  that  class 
of  cases.  It  may  be  premised  that  there  is 
not  a  particle  of  evidence  that  Emily  Thayer, 
at  the  time  of  the  purchase  of  this  land,  or 
during  any  period  anterior  thereto,  had  any 
knowledge  of  the  alleged  fact  that  her  hus- 
band owed  any  money  to  his  mother's  estate, 
or  that  she  ever  had  the  slightest  intimation 
that  he  owed  any  obligation  to  his  brother 
Oscar.  Indeed,  from  his  generous  treatment 
of  Oscar  at  the  time  he  drew  his  money  in  the 
lottery.  It  appears  very  improbable  that  be 
owed  him  a  dollar,  either  legally  or  morally. 
If  he  did,  his  wife  appears  to  have  been  en- 
tirely ignorant  of  the  fact,  and  it  is  clear 
that  whatever  promises  or  offers  she  may 


have  made  plaintiffs  were  not  made  with  a 
view  to  paying  a  debt  of  her  husband  to 
Oscar  or  his  family,  but  on  her  own  account; 
and.  If  she  Is  to  be  compelled  to  convey  this 
land  to  plaintiffs,  it  must  be  on  tbe  theory  of 
compelling  tbe  performance  of  a  parol  prom- 
ise to  execute  a  gift  of  land,  and  not  other- 
wise. That  this  can  be  done  where  posses- 
sion has  been  taken  and  valuable  improve- 
ments made  is  fully  established  In  Barrett 
V.  Schlelch,  supra,  but  as  a  preliminary  the 
promise  must  be  clearly  and  unmistakably 
made  out  Pomeroy,  Specific  Performance 
(2d  Ed.)  §  131;  Wagonblast  v.  Whitney,  12 
Or.  83,  6  Pac.  399 ;  Bmmel  v.  Hayes,  102  Mo. 
186,  14  S.  W.  209,  11  L.  R.  A.  323,  22  Am.  St 
Rep.  769;  Johnston  v.  Johnston,  19Towa,  74; 
Truman  v.  Truman,  79  Iowa,  506,  44  N.  W. 
721;  Wilson  v,  Wilson,  99  Iowa,  688,  68  K. 
W.  910;  Polk  V.  Clark,  92  Md.  372,  48  Aa 
67.  In  our  Judgment  no  such  clear  and  sat- 
isfactory evidence  has  been  adduced  in  tbe 
case  at  bar.  The  testimony  of  Cassle  Tliayer 
is  fiatly  contradicted  by  that  of  Emily  U. 
Thayer,  who  says  she  never  promised  to 
make  a  gift  of  the  land  in  question,  and 
never  dreamed  of  doing  so.  It  is  also  con- 
tradicted by  the  testimony  of  Mary  Thayer, 
who  testifies  that  Cassle  Thayer  said  to  her, 
speaking  of  the  farm,  "MoUie,  It  is  not  mine : 
it  Is  Emily's."  The  testimony  of  Oscar  Thay- 
er in  this  regard  is  contradicted  by  Walton 
Thayer,  so  that,  so  far  as  oral  testimony 
goes,  the  preponderance  of  the  evidence  is 
with  the  defendants.  The  only  writing  signed 
by  Emily  Thayer  Is  the  letter  to  Miss  Kate 
Colburn,  dated  September  15,  1898,  in  which 
she  says  that  she  is  buying  the  place  entirely 
for  the  benefit  of  Oscar  and  Cassle,  and  this 
excerpt,  taken  alone,  might  lend  some  color 
to  plaintiffs'  contention;  but  this  construc- 
tion Is  negatived  by  a  direction  to  have  the 
deed  made  out  In  the  name  of  Emily  M. 
Thayer,  and  by  this  significant  language:  "If 
Cassle  too  is  satisfied  that  this  la  the  best 
place  for  their  purpose  that  the  same  ■amount 
of  money  can  purchase,  I  am  willing  to  buy 
the  place  for  them  in  the  hopes  that  they  can 
some  day  own  it  themselves."  This  language 
is  not  that  of  a  person  intending  to  make  a 
gift  of  land  to  another.  If  a  gift  were  intend- 
ed, the  obvious  thing  to  have  done  was  to 
have '  the  deed  made  to  the  contemplated 
donee.  It  the  intention  were  that  Oscar  and 
Cassle  should  be  the  owners,  why  express  the 
hope  that  they  might  some  day  become  the 
owners?  The  language  is  entirely  consistent 
with  the  theory  that  Emily  was  purchasing 
the  land  for  occupation  by  her  husband's  rel-. 
atlves,  with  a  view  of  furnishing  them  a 
present  home  and  means  of  making  a  living, 
and  with  the  hope  that  they  would  finally 
be  enabled  to  make  enough  upon  it  to  pay  for 
it  and  own  it  themselves.  The  letters  of 
Walton  Thayer  are  also  consistent  with  this 
view,  and  absolutely  Inconsistent  with  the 
theory  of  plaintiffs.    Thus,  In  his  letter  ot 
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August  3,  1898,  he  says:  "We  don't  want 
an;  farms  In  Or^on,  and  If  It  was  not  for 
giving  you  some  assistance  would  not  think 
of  putting  one  cent  into  any  farming  land  in 
Oregon,  or  anywhere  else.  *  *  •  I  trust 
you  will  consider  these  things."  This  is  not 
the  language  of  a  man  buying  a  farm  to  give 
away,  but  of  one  making  a  purchase  for  him- 
self, and  incidentally  to  assist  his  brother 
and  family.  Again,  in  his  letter  to  Miss  Col- 
bum,  dated  October  5,  1898,  appears  the  fol- 
lowing language:  "I  hope  Oscar  will  do  well 
with  the  new  place,  at  any  rate  be  has  a 
home  which  he  can  virtually  call  his  own." 
And,  no  donbt,  if  Oscar  had  been  able  to  re- 
pay, in  the  dozen  years  he  occupied  the  place, 
tbe  advances  so  generously  made  him  by  bis 
sister-in-law,  she  would  promptly  have  con- 
veyed the  land  to  him.  Again,  Walton  writes 
Oscar:  "It  Toots  wants  6  per  cent  on  the 
money,  pay  it  when  it  is  due,  and  it  won't  be 
long  until  yon  own  the  place."  It  is  evident 
that  Walton  wished  his  brother  to  have  the 
place,  and  probably  would  have  been  glad  to 
bave  had  his  wife  give  it  to  him ;  but  he  was 
the  Impecunious  husband  of  a  thrifty  wife, 
and  it  would  have  been  an  indelicate  and 
probably  fruitless  act  for  him  to  have  re- 
quested her  to  make  his  brother  a  present  of 
the  property  outright,  so  in  a  confidential 
and  brotherly  manner  he  pointed  out  the  way 
in  which  his  brother  could  secure  the  regard 
of  Emily,  namely,  by  paying  interest  on  the 
money  she  had  invested  in  the  land.  It  will 
be  noted  that  this  letter  was  written  nearly 
two  weeks  before  the  purchase  was  made,  so 
that  plaintiffs  were  fuUy  advised  by  its 
terms:  (1)  That  they  were  not  then  to  own 
the  place  when  purchased ;  and  (2)  that  their 
possible  ownership  in  the  future  would  de- 
pend upon  their  paying  the  interest  on  the 
money  which  Mrs.  Emily  M.  Thayer  was  in- 
vesting In  it  They  also  knew  that  the  deed 
was  to  be  made  to  Ehnlly,  and  not  to  them, 
and  they  cannot  be  heard  to  say  that  they 
were  deceived  or  misled  into  moving  upon  the 
place  and  making  Improvements.  Their  origi- 
nal possession  being  permissive,  they  cannot 
now  claim  title  by  adverse  possession.  The 
evidence  before  us  not  only  fails  to  establish 
the  contention  of  plalntllfs ;  but,  in  our  judg- 
ment wholly  negatives  the  claim  that  there 
was  ever  any  contract  or  agreement  on  the 
part  of  Emily  Thayer  to  purchase  or  hold 
the  land  in  trust  for  plaintiffs,  or  to  con- 
vey It  to  them  by  gift  or  otherwise. 

The  decree  of  the  circuit  court  will  there- 
fore be  reversed,  and  a  decree  entered  here 
to  tbe  effect  that  plaintiffs  have  no  interest 
or  estate  in  the  land  In  dispute,  that  defend- 
ants are  the  owners  In  fee,  and  entitled  to 
^  Possession  thereof,  and  that  they  recover 
tlielr  costs  In  this  conrt 

MOORE,  BURNETT,  and  RAMSEY,  JJ., 
concur. 


MARKHAM  v.  LOVELAND  et  alt 
(Supreme  Court  of  Oregon.    Feb.  3,  1914.) 

1.  Evidence  ({  121*)— Res  Gest.^)— Oeclasa- 

TIONS. 

While,  as  a  general  rule,  the  declarations 
of  an  agent  cannot  be  shown  as  proof  of  his 
authority,  where  the  payee  of  a  note  executed 
by  an  individual  and  indorsed  by  a  cori>oration 
by  its  president  refused  to  accept  it  in  that 
condition,  insisting  that  it  be  executed  by  tbe 
corporation  aa  joint  maker,  the  statement  of 
the  president,  in  response  to  an  inquiry  by  the 
payee  that  he  had  authority  to  so  execute  it 
together  with  the  subsequent  production  of  a 
note  so  executed,  was  admissible  aa  part  of  the 
res  gestte. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  »  303,  307-^38,  1117,  1119;  Dec 
Dig.  §  121.*I 

2.  CoBPpBATioNB  (8  432*)  —  Rbpbesentation 
BY  Officers— Evidence  op  Authobity. 

Proof  of  the  authority  of  an  officer  to  act 
for  a  corporation  need  not  be  in  the  form  of 
a  resolution  of  the  board  of  directors  duly  en- 
tered on  the  records,  but  such  authority  may  be 
shown  by  an  oral  vote,  or  otherwise  by  parol, 
or  by  circumstantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  J§  1717,  1718,  1724,  1726-1735, 
1737,  1743,  1762;    Dec.  Dig.  §  432.*] 

3.  COBPOBATIONS    (g   432*)  —  Repbesentation 
by  Offioebs— Authobitt. 

By-laws  of  a  corporation,  providing  that 
the  president  shall  sign  all  contracts  on  be- 
half of  the  corporation  and  shall  have  general 
charge  over  its  business,  and  an  entry  in  the 
corporate  minutes  reciting  that  on  motion  it 
was  resolved  that  the  president  be  authorized 
to  borrow  such  sums  as  may  be  necessary,  and 
to  sign  notes  in  the  name  of  the  corporation, 
showed  the  authority  of  the  president  to  sign 
a  note  in  the  corporate  name,  by  himself  as 
president. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  M  1717,  1718,  1724,  1726-1735, 
1737.  n&,  1762;   Dec.  Dig.  I  43i*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn,  Judge. 

Action  by  L.  B.  Markham  against  F.  C. 
Loveland  and  another.  From  a  judgment 
for  Plaintiff,  defendant  Rothcblld  Bros.,  a 
corporation,  appeals.    Affirmed. 

The  plaintiff  declares  In  the  usual  form  on 
a  promissory  note  which  he  says  was  execut- 
ed by  the  defendants  Loveland  and  Roth- 
child  Bros.,  a  corporation,  by  Fred  H.  Roth- 
child,  president,  pursuant  to  the  authority 
vested  In  said  officer  by  said  corporation. 
He  alleges  "that  at  all  times  herein  men- 
tioned the  defendant  Rothcbild  Bros,  was  and 
now  is  a  trading  corporation,  organized  and 
existing  under  the  laws  of  the  state  of  Ore- 
gon." The  defendant  corporation  admitted 
its  own  existence,  as  thus  stated,  but  de- 
nied all  other  allegations  In  the  complaint, 
and  appeals  from  a  judgment  rendered 
against  it  by  the  court  after  a  trial  without 
a  jury. 

Alex  Bernstein,  of  Portland  (Bernstein  & 
Cohen,  of  Portland,  on  the  brief),  for  appel- 
lant E.  R.  Lundburg,  of  Portland  (Lund- 
burg  &  Lundburg,  of  Portland,  on  the  brief), 
for  respondent 
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BURNETT,  J.  (after  stating  the  facts  as 
above).  It  will  be  noted  that  tbe  issue  Is 
narrowed  to  the  question  of  whether  or  not 
the  corporation  executed  the  note.  There  is 
no  plea  of  ultra  vires,  of  payment,  or  of 
want  of  consideration.  Without  objection, 
plaintiff  read  in  evidence  certain  by-laws  of 
the  defendant  corporation  and  excerpts  from 
the  minutes  of  a  meeting  of  the  board  of 
directors.  It  appears  in  the  former,  among 
other  things,  that  the  president  "shall  sign 
all  deeds  and  contracts  on  behalf  of  the  cor- 
poration, and  shall  have  a  general  charge  and 
supervision  over  the  business  of  the  company 
and  over  its  officers  and  employes."  From 
the  minutes  of  a  meeting  of  the  board  of  di- 
rectors, the  following  is  quoted:  "On  motion, 
it  was  resolved  that  the  president  of  the  cor- 
poration be  and  he  is  hereby  authorized  to 
borrow  such  sums  of  money  as  may  from 
time  to  time  be  necessary  for  the  purposes  of 
this  corporation  from  any  bank,  banker  or  in- 
dividual from  whom  the  same  can  be  most 
advantageously  obtained,  and  that  he  be  and 
he  Is  hereby  authorized  in  the  name  of  this 
corporation  to  sign  all  promissory  notes  for 
the  same  and  in  the  name  of  this  corporation, 
signing  his  name  thereto  as  president,  and 
that  all  the  acts  and  doings  of  the  president 
of  this  corporation  under  this  resolution  be 
and  the  same  are  hereby  approved." 

A.  W.  Norblad  testified  in  substance  that 
he  acted  as  attorney  for  the  plaintiff  in  the 
negotiations  which  led  up  to  the  making  of 
the  note  In  suit ;  that  when  he  first  saw  the 
instrument  it  was  signed  by  the  defendant 
Loveland  alone,  as  maker,  but  was  indorsed 
by  the  defendant  Eothchlld  Bros.,  by  Fred  H. 
Rothchild ;  that,  acting  for  his  cUent,  he  re- 
fused to  accept  the  note  In  that  form  and 
caused  it  to  be  returned  to  the  defendant  cor- 
poration ;  that  afterwards  its  president,  Fred 
H.  Rothchild,  called  the  witness  over  the  tele- 
phone, and.  In  the  conversation  which  ensued, 
contended  that  the  indorsement  made  the 
coriKtratlon  liable  on  the  note;  that  the  wit- 
ness persisted  in  declining  the  note  and  de- 
manded that  it  should  be  signed  by  the  cor- 
poration, as  maker,  and  Inquired  If  the  presi- 
dent had  authority  so  to  execute  the  note; 
that  he  was  assured  by  Rothchild  that  he 
had,  to  which  the  witness  replied  that,  unless 
he  had  such  power,  he  must  get  it  from  the 
board  of  directors;  and  finally  that  after- 
wards the  note  was  delivered  to  him,  signed 
not  only  by  Loveland  as  before,  but  also  by 
"Rothchild  Bros.,  by  Fred  H.  Rothchild,  pres- 
ident" 

[1]  The  contention  of  the  defendant,  under 
these  circumstances,  is  that  the  mere  title  of 
president  bestowed  upon  an  officer  of  the  cor- 
poration does  not  of  Itself  give  him  authority 
to  execute  a  contract  on  behalf  of  the  con- 
cern ;  and  farther  that  his  own  declarations. 


made  In  this  Instance  to  the  witness  Norblad, 
are  not  competent  to  prove  his  authority. 
This  contention  is  sound  if  applicable  to  the 
fftcts  disclosed  by  the  testimony.  In  our 
Judgment,  however,  the  by-laws  quoted  and 
the  record  of  the  meeting  of  the  board  of  di- 
rectors contain  ample  authority  for  the  pres- 
ident to  sign  the  note  in  question.  While  it 
is  true,  also,  that  as  a  general  rule  the  dec- 
larations of  an  agent  cannot  be  shown  as 
proof  of  his  authority  to  act,  yet  the  conver- 
sation between  Norblad  and  the  president  of 
the  defendant  corporation  are  admissible  as 
part  of  the  res  gestae,  and  as  a  circumstance 
tending  to  show,  not  the  authority  of  Roth- 
child at  the  time,  but  that  he  actually  af- 
fixed his  signature  to  the  instrument  in  ques- 
tion. The  whole  conversation,  taken  togeth- 
er, indicates  that  Rothchild  was  acting  wltli 
respect  to  the  particular  paper  described  in 
the  complaint,  and  that  he  was  required  by 
Norblad,  acting  for  the  plaintiff,  to  sign  the 
corporate  name  as  a  maker.  In  the  light  ot 
such  a  situation,  the  fact  that  it  afterwards 
appeared  with  that  signature  attached  is 
competent  as  circumstantial  evidence  at  least 
to  show  that  he  actually  signed  the  document 
as  there  appears. 

[2]  The  action  of  the  circuit  court  in  sus- 
taining the  note  as  commercial  paper  of  the 
corporation  Is  well  within  the  reason  of  the 
rule  laid  down  in  4  Thompson  on  Ck>rpora- 
Uons  (1st  Ed.)  §  4624,  cited  with  approval  in 
Columbia  Nav.  Co.  v.  Vancouver  Trans.  Co., 
32  Or.  532,  52  Pac.  513,  to  the  effect  that 
proof  of  the  authority  of  an  officer  to  act 
for  the  corporation  "need  not  be  made  in  the 
form  of  a  resolution  of  the  board  of  directors, 
duly  entered  upon  the  records  of  the  corpora- 
tion, conferring  the  authority  upon  the  presi- 
dent, but  that  the  act  of  the  directors  may  be 
shown  by  an  oral  vote,  and  may  be  otherwise 
proved  by  parol,  and  often  equally  well  by 
circumstantial  evidence." 

[3]  In  short,  the  excerpts  from  the  by-laws 
and  records  of  the  directors'  meeting  confer 
upon  the  president  tbe  power  to  do  an  act  of 
tbe  kind  in  question.  The  circumstances  dis- 
closed by  the  testimony  of  Norblad  are  com- 
petent to  prove  that  in  very  truth  he  exer- 
cised his  authority  thus  conferred,  and  signed 
the  note  as  the  act  of  the  corporation.  Un- 
der modem  business  conditions,  where  the 
commonest  everyday  transactions  are  corpo- 
rate acts,  it  would  be  intolerable  if  every- 
thing were  required  to  be  proven  by  a  special 
resolution  of  the  board  of  directors  in  each 
instance. 

On  the  issue  presented,  the  circuit  court 
committed  no  error  in  the  judgment  It  is 
affirmed. 

McBBIDE,  C.  J.,  and  MOORE  and  RAM- 
SEY, JJ.,  concur. 
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REDSECKBR  t.  WADE. 
(Supreme  Court  of  Oregon.     Feb.  S,  1014.') 

1.  Appeal  and  Ebbor  (|  724*)— Assignments 
OF  Ebrob— Definiteness. 

Under  Supreme  Court  rule  11  (56  Or.  621, 
117  Pac.  il),  requiring  assignments  of  error  to 
s«'t  out  briefly  and  concisely  the  errors  relied 
•  ID,  and  rnle  12,  providing  that  no  question 
wiil  be  examined  or  considered  by  the  Supreme 
(.'uurt  excepting,  those  arising  on  the  assign- 
ments of  error  and  points  as  to  the  jurisdic- 
tiuD  of  the  court  and  the  sufficiency  of  a  plead- 
ing  to  state  a  cause  of  action  or  defense,  each 
iiKsigament  should  be  sufficiently  certain  to 
give  notice  to  the  respondent  and  to  the  court 
«f  the  particular  error  relied  on,  or  it  will  not 
raise  any  question  for  decision. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  2997-3001,  8022;  Dec. 
Dig.  i  724.»] 

2.  Appeal  and  Brbob  (|  728*)— Assignments 
OP  Ebrob— DEFiMTENEea. 

An  assignment  that  the  court  erred  in  ad- 
mitting evidence  offered  by  plaintiff  over  the 
objections  of  defendant,  -without  stating  what 
evidence,  raises  no  question  for  decision. 

fEM.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $S  3010-3012;    Dec.  Dig.  { 
728.*] 
::.  Witnesses  (J  350*)— lUPEAcnMENT— Cboss- 

I^XAMINATION. 

The  trial  court  could,  in  the  exercise  of 
sound  discretion,  permit  cross-examination  of 
defendant  as  to  what  names  she  had  borne, 
wliat  she  had  done,  and  whether  she  had  ever 
been  convicted  of  crime,  for  the  purpose  of  dis- 
crediting her. 

[Ei.  Note. — ^For  other  cases,  see  Witnesses, 
Tent  Dig.  ft  1140-1149;   Dec  Dig.  §  3J)0.*1 

4.  Evidence  (5  102*)— Belevanct— Name  op 

Party. 

In  an  action  on  notes  and  accounts,  testi- 
mony of  plaintiff  that  when  he  first  knew  de- 
fendant her  name  was  Jones,  and  that  she 
also  went  by  another  name,  was  irrelevant  and 
immaterial. 

I  Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  166,  166;   Dec.  Wg.  $  102.*] 

6.  Evidence  (5  99*)  —  Relevancy  —  Mketino 

WITH  Defendant. 

In  an  action  on  notes  and  accounts,  tes- 
timony of  plaintiff  that  he  first  met  defendant, 
whom  he  afterward  married,  at  the  corner  of 
certain  streets  in  Portland,  upstairs,  was  irrel- 
evant. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  f§  123,  137-143;  Dec.  Dig.  |  99.»] 

6.  Witnesses    (|    344*) — Impeachment— Evi- 
dence OF  Immobalitt. 

While  a  witness  can  be  impeached  for  im- 
morality, this  can  only  be  done  by  showing  a 
bad  reputation  for  morality,  not  by  proving 
tpecific  acts. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1120,  1125:    Dec.  Dig.  §  344.*] 

7.  Appeal  and  Ekrob  (|  728*)— Assignments 
OF  Ebbob— Definiteness. 

Assignments  that  the  court  erred  in  ad- 
niitting  in  evidence  each  and  every  record  of 
divorce  proceedings  with  which  defendant  had 
been  connected  and  in  admitting  any  and  all 
evidence  touching  on  divorce  proceedings  be- 
tween plaintiff  and  defendant  are  too  indefinite 
to  raise  any  questions  for  decision. 

[Ed.  Note. — ^Por  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3010-3012;  Dec.  Dig.  i 
T28.*] 


8.  Appeal  and  Erbob  (5  728*)— Assignments 
OF  Ebbob— Definiteness. 

An  assignment  that  the  court  erred  in  per- 
mitting "so  many  questions  imputing  immoral- 
ity to  defendant '  is  too  indefinite  to  raise  any 
question  for  determination. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3010-3012;  Dec  Dig.  i 
728.*] 

0.  Witnesses   (§  345*)— Impeachment— Con- 
viction OF  "Crime.'' 

To  constitute  a  crime  within  D.  O.  L.  i 
863,  providing  that,  for  the  purpose  of  im- 
peachment, it  may  be  shown  that  a  witness  has 
been  convicted  of  crime,  the  act  must  be  n  vio- 
lation of  state  law  and  be  punishable  capitally, 
by  imprisonment,  or  by  fine,  in  a  criminal  ac- 
tion in  which  the  state  is  plaintiff ;  and  the  sec- 
tion does  not  authorize  evidence  of  conviction 
of  violation  of  a  city  ordinance.' 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §S  1126-1128;  Dec.  Dig.  $  345.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1736-1740;   vol.  8,  p.  7623.] 

Department  1.  Appeal  from  Circuit  Court, 
Mnltnomah  County;   George  N.  Davis,  Judge. 

Action  by  P.  H.  Redsecker  against  N.  J. 
Wade.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  new  trial 
ordered. 

See,  also,  134  Pac.  6. 

This  is  an  action  to  recover  money  alleg- 
ed to  be  due  upon  a  promissory  note  and  up- 
on certain  accounts.  The  defendant  set  up 
several  counterclaims.  There  was  a  verdict 
and  a  Judgment  for  the  plaintiff  In  the  sum 
of  $2,825.  The  defendant  appeals.  The  facts 
appear  in  the  opinion  of  the  court 

H.  C.  King,  of  Portland  (H.  C.  King  and 
Wm.  A.  Williams,  both  of  Portland,  on  the 
brief),  for  appellant.  M.  O.  Wilkins,  of  Port- 
land, for  respondent 

RAMSEY,  J.  There  are  three  counts  in 
the  complaint.  The  first  is  based  upon  a 
promissory  note  for  $2,000,  and  Interest  there- 
on at  6  per  cent  per  annum,  from  January 
31,  1911,  and  $300  as  attorney's  fees.  In 
the  second  count,  the  plaintiff  asks  to  recov- 
er $80  as  money  loaned,  and  Interest  thereon 
at  the  rate  of  6  per  cent  per  annum  from 
November  7,  1912.  In  the  third  count  the 
plaintiff  demands  $180  for  six  months  work 
and  labor. 

The  defendant  answered,  admitting  all  of 
the  first  count,  excepting  the  claim  for  $300 
as  attorney's  fees.  The  answer  denied  that 
the  plaintiff  Is  entitled  to  recover  anything 
for  attorney's  fees.  The  answer  denied  every 
allegation  contained  in  the  second  count  of 
the  complaint  As  to  the  third  count,  the 
defendant  admitted  that  she  had  owed  the 
plaintiff  the  $180  claimed  therein ;  but  alleg- 
ed that  she  sold  the  plaintiff  a  horse,  harness, 
and  buggy,  for  which  the  plaintiff  agreed  to 
pay  her  $480,  and  that  it  was  agreed,  when 
said  sale  was  made,  that  said  sum  of  $180 
for  said  work  should  be  credited  on  said  sum 
of  $480,  and  that  it  was  so  credited.    By  said 
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answer,  the  defendant  sets  up  four  separate 
counterclaims.  The  first  counterclaim  is  for 
$1,500,  which  the  defendant  alleges  that  she 
loaned  the  plaintiff  on  October  1,  1908.  The 
answer  alleges  that  no  part  thereof  has  been 
paid.  By  the  second  counterclaim  it  is  al- 
leged that  the  defendant  loaned  the  plaintiff, 
at  sundry  times,  between  October  1,  1911, 
and  June  11,  1912,  various  sums,  aggregat- 
ing $667.50.  By  the  third  counterclaim  it  is 
alleged  that  the  defendant,  at  the  request  of 
the  plaintiff,  furnished  him  board  and  lodg- 
ing to  the  amount  and  of  the  value  of  $269. 
The  fourth  count  of  the  counterclaim  is  $480 
for  the  sale  of  a  horse,  harness,  and  buggy, 
sold  by  the  defendant  to  the  plaintiff  on 
June  11,  1912,  upon  which  was  credited  the 
sum  of  $180,  as  paid  by  work  and  labor.  The 
plaintiff  demands  Judgment  for  $2,600,  and 
interest,  and  for  $300  as  attorney's  fees. 
The  defendant  demands  Judgment  for  $2,917 
and  interest,  less  the  sum  of  $2,000  and  inter- 
est, due  the  plaintiff  on  the  first  count  of 
the  complaint 

The  reply  denies  most  of  the  new  matter 
contained  in  the  answer,  and  sets  up  new 
matter.  The  case  was  tried  by  a  Jury,  and 
a  verdict  and  a  Judgment  were  rendered  for 
the  plaintiff  in  the  sum  of  $2,825. 

The  plaintiff  and  the  defendant  were  for- 
merly husband  and  wife,  and  the  defendant 
had  had  a  former  husband,  but  she  was  di- 
vorced from  the  plaintiff,  and  also  from  her 
former  husband. 

[1]  1.  The  appellant  has  set  forth  nine  as- 
signments of  error.  Some  of  her  assign- 
ments are  too  indefinite  to  raise  any  question 
for  decision. 

Rule  11  of  this  court  (56  Or.  621,  117  Pac. 
xi),  prescribing  what  the  printed  abstract 
shall  contain,  sets  forth  the  following  state- 
ment as  to  tlie  required  contents  of  the  as- 
signment of  errors:  "And  the  appellant  here- 
in says  there  is  manifest  error  on  the  face 
of  the  record  in  this:  (Here  assign  and  set 
out  briefly  and  concisely  the  errors  relied 
upon  for  a  reversal  or  modification  of  the 
order.  Judgment,  or  decree  appealed  from.)" 

Rule  12  provides  that  no  question  will  be 
examined  or  considered  by  this  court,  ex- 
cepting those  arising  upon  the  assignments 
of  error  as  contained  in  the  printed  abstract, 
and  the  points  going  to  the  Jurisdiction  of 
the  court,  and  as  to  whether  a  pleading  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion or  a  defense.  It  is  required  that  the  as- 
signment set  out  the  errors  relied  upon  "brief- 
ly and  concisely."  Formerly  the  assignment 
of  errors  in  law  cases  was  required  to  be  set 
forth  in  the  notice  of  appeaL  While  great 
particularity  in  setting  out  the  errors  as- 
signed is  not  required,  yet  it  is  necessary  to 
be  renwnably  specific  in  the  a.sslgnments. 

In  State  v.  McKinnbn,  8  Or.  487,  it  was 
held  that  an  assignment  that  "the  decision 
and  Judgment  are  against  law"  is  too  indef- 
inite. 

In  N.  P.  T.  Co.  V.  Loweuberg,  U  Or.  287, 


3  Pac.  683,  it  was  held  that  an  assignment 
"that  the  court  below  erred  in  admitting 
certain  testimony  as  is  fully  stated  in  the  bill 
of  exceptions  herein  filed"  and  "in  excluding 
certain  testimony  as  is  fully  stated  in  said 
bill  of  exceptions"  is  too  Indefinite. 

In  Burton  v.  Severance,  22  Or.  91,  29  Pac. 
200,  the  syllabus  of  the  court  Is  as  follows: 
"The  notice  of  appeal  must  specify  the  errors 
complained  of  with  sudi  certainty  that  the 
appellate  court  may  see  upon  what  grounds 
the  ruling  of  the  court  below  was  based ;  oth- 
erwise the  errors  will  be  disregarded." 

In  Herbert  v.  Dufur,  23  Or.  464,  32  Pac. 
302,  the  court  says:  "In  the  common-law 
sense,  an  assignment  of  error  was  in  the  na- 
ture of  a  declaration  or  complaint.  •  •  • 
It  was  considered  as  a  pleading,  filed  by  the 
party  complaining  of  the  errors  of  the  Judge, 
and,  for  that  reason,  it  was  held  that  each 
assignment  should  be  single  and  not  mnlti- 
fa.rlon8.  •  •  •  The  assignments  of  errors 
at  common  law,  and  the  requirements  under 
our  statute  to  specify  the  grounds  of  such 
errors  with  reasonable  certainty  in  the  notice 
of  appeal,  upon  which  the  appellant  intends 
to  rely,  though  differing  in  modes  of  pro- 
cedure, are  intended  to  serve  the  same  pur- 
pose. •  •  •  It  Is  important,  then,  that 
each  specification  of  error  should  be  complete 
in  Itself  and  so  framed  as  to  clearly  present 
the  question  of  law  upon  which  a  decision  is 
sought." 

In  the  first  volume  of  Hayne  on  New  Trial 
and  Appeal  (Revised  Ed.)  p.  747,  the  author 
says:  "The  specifications  must  be  of  partic- 
ular errors.  A  mere  general  spedfication  is 
insuflJclent  The  reports  furnish  examples 
of  this.  Thus,  If  a  specification  that  the 
court  erred  In  entering  a  Judgment  for  the 
plaintiff  is  too  general  for  any  purpose.  So. 
also,  Is  a  spedfication  that  the  court  erred 
in  ordering  judgment  for  the  plaintiff  on  the 
pleadings." 

Each  assignment  should  be  sufficiently  cer- 
tain to  give  notice  to  the  respondent  and  to 
the  court  of  the  particular  error  Intended  to 
be  relied  upon,  or  It  will  be  Insufficient  to 
raise  any  question  for  decision. 

[21  2.  The  appellant's  first  assignment  of 
error  is:  "The  court  erred  in  admitting  evi- 
dence offered  by  plaintiff  over  the  objections 
of  defendant"  This  does  not  state  what  evi- 
dence was  offered  or  objected  to.  It  raises 
no  question  for  decision. 

[31  Assignments  3,  4,  and  5  are  also  too 
indefinite  to  be  considered.  However,  they 
appear  to  refer,  In  a  general  way,  to  the 
cross-examination  of  the  defendant  Counsel 
for  the  plaintiff  was  permitted  by  the  trial 
court  to  ask  her  many  questions  as  to  what 
names  she  had  borne,  what  she  had  done, 
and  as  to  whether  she  had  been  convicted  of 
a  crime,  etc,  etc.  In  the  exercise  of  a  koud(I 
discretion,  the  trial  court  could  lawfully  al- 
low this,  for  the  purpose  of  discrediting  tbe 
witness. 

In   State  ▼.  Bacon,  18  jOr.  144,  9  Pac 
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SOS,  57  Am.  St  Bep.  8,  tbe  syllabus  of  tbe 
case  Is:  "Subject  to  tbe  sound  discretion  of 
tbe  court,  a  witness  may  be  compelled  to  an- 
swer any  question  which  tends  to  test  his 
credibility,  or  to  shake  his  credit  by  injuring 
his  character,  however  irrelevant  it  may  be 
to  the  fbcts  in  Issue,  and  however  disgrace- 
ful the  answer  may  be  to  himself;  except 
only  that  he  may  claim  his  privilege  and  re- 
fuse to  answer  a  question  which  tends  to  ex- 
pose him  to  a  criminal  charge." 

In  Real  v.  People,  42  N.  Y.  270,  the  court 
says:  "My  conclusion  Is,  that  a  witness  on 
cross-examination  may  be  asked  whether  he 
has  been  in  Jail,  the  penitentiary,  »  •  • 
or  any  other  place  that  would  tend  to  impair 
bis  credibility,  and  how  much  of  his  life  he 
has  passed  in  such  places."  See,  also,  State 
V.  Reyner,  50  Or.  231,  91  Paa  301.  Such  evi- 
dence is  admissible  only  to  impair  the  credi- 
bility of  the  witness  testifying,  and  the  trial 
court,  in  the  exercise  of  a  sound  discretion, 
may  either  receive  or  reject  it  without  error. 

[4]  3.  In  appellant's  second  assignment  of 
error,  she  claims  that  the  court  erred  in  per- 
mitting the  plaintiff  to  testify  when  and 
"vrhere  he  first  met  the  defendant,  and  as  to 
what  name  she  bore  at  that  time.  This  evi- 
dence appears  to  be  Irrelevant  and  immate- 
rial. Her  name  appears  to  have  been  Jones 
at  that  time,  and  the  plalntUf  says  that  she 
also  went  by  the  name  of  Edith  St.  Luster. 
In  her  testimony,  she  said  that  her  name  was 
Jones,  and  that  die  may  have  been  called  St. 
Luster  In  Jest,  but  not  seriously. 

[S]  The  plaintiff  testified,  also,  that  he  met 
her  on  the  corner  of  Fourth  and  Taylor 
streets  in  Portland,  upstairs.  We  are  un- 
able to  see  the  relevancy  of  this.  All  this 
occurred  before  the  plaintiff  and  the  defend- 
ant were  married,  and  tbe  plaintiff  admits. 
In  his  evidence,  that  his  courting  of  the  de- 
fendant 'began  when  he  met  ber  as  above 
stated,  and  that  they  were  married  a  few 
months  thereafter. 

[6]  If  the  facts  referred  to  in  this  assign- 
ment were  drawn  oat  in  an  attempt  to  im- 
peach tbe  defendant  as  a  witness,  they  were 
incompetent.  A  witness  may  be  impeached 
for  immorality,  but  this  can  be  done  only  by 
sbowing  his  general  bad  reputation  for  mo- 
rality, and  not  by  proving  specific  acts.  See 
section  863,  L.  O.  JJ.,  and  2  Elliott  on  Bv. 
1978. 

[7]  4.  The  appellant,  in  ber  seventh  assign- 
ment, asserts  that  the  court  erred  in  admit- 
ting in  evidence  "each  and  every  record  of 
divorce  proceedings  admitted  by  the  court  as 
evidence."  This  is  too  Indefinite  to  raise 
any  qnestion  for  decision. 

In  her  eighth  assignment,  she  contends  that 
the  conrt  erred  in  admitting  "any  and  all 
evidence  tonchlng  upon  divorce  proceedings 
between  plaintiff  and  the  defendant"  This 
also  is  too  indefinite.  This  court  cannot  be 
required  to  go  through  several  hundred  pages 
of  evidence  to  ascertain  to  what  the  appel- 
lant objects. 


[t]  In  her  ninth  assignment  of  error,  the 
appellant  avers  that  the  court  erred  tn  per- 
mitting "so  many  questions  Imputing  im- 
morality to  defendant  and  in  requiring  an- 
swers thereto."  This  also  Is  too  indefinite 
to  raise  any  question  for  determination. 

[9]  5.  In  the  sixth  assignment,  the  ap- 
pellant contends  that  the  court  erred  in  ad- 
mitting in  evidence  Judgment  roll  No.  46,675. 

When  the  defendant  was  on  the  stand,  as 
a  witness  In  her  own  behalf,  she  was  asked 
whether  she  bad  ever  been  convicted  of  a 
crime,  and  she  answered  that  she  did  not  re- 
member that  she  had  been.  She  was  then 
asked  whether  she  was  convicted  of  a  crime 
In  Judge  McGinn's  court  on  or  about  Sep- 
tember 26,  1911,  and  she  answered  that  she 
was  not 

ILater  In  the  trial,  the  plaintiff  offered  in 
evidence  said  Judgment  roll,  and  stated  that 
he  offered  It  for  the  purpose  of  impeaching 
tbe  defendant  as  a  witness,  by  showing  that 
she  had  been  convicted  of  a  crime.  It  was 
objected  to  as  incompetent  and  irrelevant' 
The  objection  was  overruled,  and  the  ruling 
was  excepted  to.  Tbe  bill  of  exceptions 
shows  that  It  was  received  in  evidence  and 
filed  and  marked  "Plaintiff's  Exhibit  No.  51." 
A  copy  of  said  Judgment  roll  is  set  out  in  the 
printed  abstract  of  record  on  pages  51,  52,  53, 
and  54  thereof.  This  Judgment  roll  is  not 
among  the  exhibits  sent  up  to  tills  court,  but 
it  is  referred  to  properly  In  the  bill  of  ex- 
ceptions and  in  the  abstract  and  set  out 
there.  This  Judgment  roll  shows  that  tbe 
def^idant  herein  was  convicted  of  a  viola- 
tion of  ordinance  No.  22,T25  of  the  dty  of 
Portland,  providing  for  the  licensing  and 
regulation  of  the  traffic  in  Intoxicating  liq- 
uors in  tbe  city  of  Portland.  The  case  was 
taken  to  the  circuit  conrt  of  Multnomah 
county,  on  appeal,  and,  on  a  trial  there,  tbe 
defendant  was  convicted  and  sentenced  to 
imprisonment  for  not  less  than  50  days,  nor 
more  than  6  months  In  tbe  county  Jail,  and 
she  was  paroled  by  tbe  circuit  court. 

Section  863,  L.  O.  Ia,  provides,  inter  alia, 
that  it  may  be  shown,  for  the  purpose  of  Im- 
peachment of  a  witness  by  the  examination 
of  the  witness,  or  the  record  of  the  judgment 
that  he  has  been  convicted  of  a  crime.  If 
the  Judgment  roll  referred  to  shows  that  the 
defendant  was  convicted  of  a  crime,  within 
the  meaning  of  section  S63,  supra,  the  ruling 
of  the  trial  court  is  correct  but.  If  she  was 
not  convicted  of  a  crime,  said  ruling  is  error. 

She  was  convicted  of  a  violation  of  a  city 
ordinance  in  a  case  in  which  the  city  of  Port- 
land, and  not  the  state,  was  the  plaintiff. 
A  crime  is  defined  by  Black  in  his  Law  Dic- 
tionary (2d  Ed.)  299,  as  follows:  "A  crime  is 
an  act  committed  or  omitted.  In  violation  of 
a  public  law,  either  commanding  or  forbid- 
ding it ;  a  breach  or  violation  of  some  public 
right  or  duty  to  a  whole  community  in  its 
BOdal  aggregate  capacity,  as  distinguished 
from  a  civil  injury."  The  conviction  of  a 
person  of  a  violation  of  a  dty  ordinance. 
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which  1b  a  local  law,  la  not  a  conviction  of 
a  crime  within  the  meaning  of  section  863, 
supra.  To  constitute  a  crime  within  said 
section,  the  act  committed  must  be  a  viola- 
tion of  a  state  law,  and  be  punishable  capi- 
tally, by  Imprisonment,  or  by  fine,  In  a  crim- 
inal action.  In  which  the  state  Is  the  plaln- 
ttft. 

In  Triphonoff  r.  Sweeney,  130  Pac.  979, 
the  court  says:  "It  Is  well  settled  that,  to 
disqualify  a  witness,  or  to  be  used  to  effect 
his  credibility,  a  conviction  must  be  an  of- 
fense against  the  law  of  the  land.  A  con- 
viction under  a  municipal  ordinance  Is  not  a 
conviction  of  such  an  offense  within  the 
meaning  of  section  863,  I/.  O.  I/." 

In  Koch  v.  State,  126  Wis.  478,  106  N.  W. 
534,  3  L.  R.  A.  (N.  S.)  1086,  5  Ann.  Cas.  389, 
the  court  says:  "We  are  therefore  forced  to 
the  conclusion,  upon  principle  and  authority, 
that  the  term  'criminal  offense,'  within  the. 
meaning  of  section  4073,  Rev.  St.  1898,  In- 
cludes misdemeanors  as  well  as  felonies,  but 
*  that  conviction  under  a  mnniclpal  ordinance 
Is  not  a  conviction  of  a  criminal  offense 
within  the  meaning  of  such  statute."  See, 
also,  State  v.  Crawford.  58  Or.  116,  113  Pac. 
440,  Ann.  Cas.  1913A,  325. 

The  Judgment  roll  referred  to  showed  that 
the  defendant  had  been  convicted  of  a  viola- 
tion of  a  city  ordinance,  but,  as  that  Is  not 
a  crime,  within  the  meaning  of  section  863, 
supra,  the  admission  of  said  judgment  roll 
In  evidence  for  Impeachment  Is  reversible 
error. 

The  judgment  of  the  court  below  Is  revers- 
ed, and  a  new  trial  Is  ordered. 

McBRIDE,  a  J.,  and  ^COORE  and  BUR- 
NETT, JJ.,  concur. 


ELLIS  V.  ABBOTT  et  nx. 
(Supreme  Court  of  Oregon.     Feb.  10,  1014.) 

1.  Covenants  (J  22*)— Conbtbuction— What 
IjAW  Govebnb. 

A  covenant  in  a  mortgage  executed  by  a 
married  woman  with  lier  husband  is  governed 
by  the  law  of  the  state  where  the  property  is 
located. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  {  21;  Dec.  Dig.  §  22.*] 

2.  Evidence  (§  80*)  —  Pmbtjmptions  —  Laws 
OF  Otheb  State. 

The  statutes  of  Washington  as  to  the 
property  rights  of  married  women  being  neither 
pleaded  nor  proven,  the  rules  of  the  common 
law  are  presumed  to  prevail  there. 

[Ed.   Note.— For  other  cases,  see  Eridence, 
Cent.  Dig.  %  101;    Dec.  Dig.  {  80.»] 

."?.  Husband  and  Wife  ({  164*)— Covenant- 
Effect  AS  TO  Wife. 

L.  O.  L.  §  7101,  enacted  in  1854,  provides 
that  a  husband  and  wife  may,  by  their  joint 
deed,  convey  the  real  estate  of  the  wife,  but 
the  wife  shull  not  be  bound  by  any  covenant  in 
the  joint  deed.  Section  7049,  enacted  in  1878, 
provides  that  contracts  may  be  ninde  l>y  a  wife, 
and  liabilities  incurred  and  enforced  by  or 
imainst  her  as  if  she  were  unmarried.    Section 


7050  repeals  aH  laws  which  impose  or  recog- 
nize dvU  liabilities  upon  a  wife  which  are  not 
imposed  or  recognized  as  to  the  husband. 
Held  that  a  wife  who  joins  her  husband  in  a 
mortguge  of  his  property  with  a  covenant  on 
the  part  of  both  to  pay  the  debt  is  bound  there- 
by, so  that  a  personal  decree  against  lier  there- 
for is  proper;  section  7101  being  repealed  by- 
section  7049. 

[Ed.  Note.-^For  other  cases,  see  Husband 
aud  Wife,  Cent.  Dig.  {  604;   Dec  Dig.  §  154.*1 

4.  CovenXnts  (J  132*)— Actions  fob  Bbeack 
—Measure  of  Damages. 

A  vendee  who,  after  an  unavailing  notice 
to  his  vendor,  unsuccessfully  defends  the  title 
which  has  been  warranted  to  him  may  recover 
from  the  vendor  as  a  part  of  the  damages  the 
reasonable  amount  of  his  attorney's  fees  for 
making  the  defense. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  §|  260-262;   Dec.  Dig.  {  132.*] 

5.  Appeal  and  Ebbob  (t  231*>— Pbksentinq 

Questions  in  Tbiai.  Coubt  —  Sufficienct 

OF  Objection. 

An  objection  in  the  trial  court  to  the  ad- 
mission of  depositions  as  incompetent,  irrele- 
vant, immaterial,  and  improper  is  Insufficient 
to  preserve  for  review  the  question  whether 
there  was  error  In  receiving  them  in  the  ab- 
sence of  testimony  to  show  the  inability  of  the 
witnesses  to  be  present  at  the  trial. 

[EQ.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1299,  1352;  Dec  Dig.  { 
231.*] 

6.  Appeal  and  Ebbob  (i  728*)— Absiqnkents 
OF  Ebbob— Sufficiency. 

Assignments  that  the  court  erred  in  over- 
ruling defendant's  objection  to  the  introduc- 
tion of  evidence,  and  in  overruling  defendants' 
objections  to  certain  other  evidence,  as  appears 
more  fully  from  the  bill  of  exceptions,  not 
pointing  out  the  particular  objectionB,  nor  set- 
ting forth  the  testimony  received  or  excluded, 
are  insufficient 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3010-3012;  Dec  Dig.  | 
728.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;   C.  U.  Oantenbeln,  Judge. 

Action  by  A.  S.  ElUs  against  H.  M.  Abbott 
and  wife.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

This  Is  an  action  to  recover  damages  for  a 
breach  of  warranty.  S.  Green  and  Esther 
Green  on  August  30,  1908,  gave  to  the  de- 
fendant H.  M.  Abbott  their  promissory  note 
of  11,000,  payable  In  three  years,  with  In- 
terest from  date  at  the  rate  of  7  per  cent, 
per  annum,  and  to  secure  the  payment  there- 
of they  at  the  same  time  executed  to  him  a 
mortgage  of  real  property  In  Hood  River 
county.  Or.  Abbott  purchased  from  B.  Quar- 
termas  a  tract  of  land,  transferring  to  him  on 
account  thereof  the  note  and  mortgage  men- 
tioned, and,  as  further  security,  Abbott  and 
his  wife,  the  defendant  Nettle  M.  Abbott,  on 
September  29,  1908,  executed  to  him  a  mort- 
gage of  the  south  half  of  the  S.  W.  \i  of  the 
S.  E.  %  of  section  32,  In  township  4  north,  of 
range  12  east.  In  Klickitat  county.  Wash.,  the 
title  to  such  real  property  having  been  taken 
in  the  name  of  H.  M.  Abbott.  The  mortgage 
last  referred  to  was  duly  recorded,  thereby 
creating  a  lien  upon  the  premises.    Such  con- 
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diUonal  transfer  expresses  a.  consideration 
of  %1,  and  the  material  part  of  the  sealed  In- 
stmrnent  reads:  "This  conveyance  Is  Intend- 
ed as  a  mortgage  to  secure  the  payment  of 
tile  sum  of  one  thousand  dollars  in  accord- 
ance with  the  tenor  of  a  certain  promissory 
note  of  which  the  following  is  a  copy,  to 
wit:  [Setting  forth  a  duplicate  of  the  nego- 
tiable instrument  mentioned.)"  Abbott  and 
his  wife  on  April  29,  1909,  for  a  valuable  con- 
sideration, conveyed  to  the  plaintiff,  A.  S. 
Ellis,  Inter  alia,  the  real  property  above  par- 
ticularly described,  covenanting  that  the 
premises  were  free  from  all  incumbrances'  ex- 
cept a  security  mortgage  for  $1.00,  which 
they  agreed  to  pay,  and  that  they  would 
warrant  and  defend  the  granted  land  to  the 
grantee,  his  heirs  and  assigns  forever  against 
the  lawful  claims  and  demands  of  all  persons 
whomsoever.  Ellis  and  his  wife  on  July  28, 
1910,  conveyed  the  real  property  in  EQlckitat 
comity  to  Joseph  E.  Reynolds,  executing  to 
Mm  a  deed  of  general  warranty.  Thereafter 
Reynolds  commenced  an  action  against  Ellis 
and  his  wife  to  recover  damages  'for  a  breach 
of  the  covenant  In  their  deed.  In  consequence 
of  the  lien  of  the  mortgage  executed  by  Ab- 
bott and  wife,  who,  though  notified  of  the 
commencement  of  the  action,  refused  to  be- 
come parties  thereto  or  to  pay  any  part  of 
the  debt  so  secured.  The  defendants  in  that 
action  filed  an  answer  admitting  some  of 
the  averments  of  the  complaint  and  denying 
others.  Wblle  the  cause  was  pending,  Ellis, 
who  was  unable  to  secure  a  release  of  the 
lien  as  to  the  land  In  the  state  of  Washington 
without  discharging  the  obligation,  paid  the 
debt  to  Belle  L«we,  who  had  become  the 
owner  and  holder  of  the  note  and  mort- 
gage, securing  from  her  an  assignment  there- 
ot  Thereupon  the  lien  upon  the  land  la 
Klickitat  county  was  discharged,  and  Rey- 
nolds caused  his  action  to  be  dismissed.  El- 
lis, having  executed  to  the  defendants  herein 
an  assignment  of  the  note  and  a  transfer  of 
the  mortgage  as  to  the  land  in  Hood  River 
county,  tendered  the  same  to  them,  and  de- 
manded a  repayment  of  the  sum  expended 
In  securing  a  discharge  of  the  Hen  upon  the 
land  In  the  state  of  Washington,  and  of  the 
costs,  disbursements,  and  outlays  incurred  in 
defending  the  action  so  brought  by  Reynolds. 
The  defendants  declining  to  pay  any  part  of 
the  sum  so  demanded,  this  action  was  In- 
stituted, the  complaint  alleging  the  facts  In 
greater  detail  than  hereinbefore  set  forth. 

The  answer  denied  most  of  the  averments 
of  the  complaint,  and,  for  a  further  defense, 
alleged  that  the  defendant  Nettle  M.  Abbott 
Joined  in  executing  the  deed  to  the  plaintiff 
solely  to  bar  her  inchoate  right  of  dower  In 
the  premises,  and  that  the  lien  upon  the  land 
In  KUcIdtat  county  was  not  to  be  enforced 
unless,  upon  a  foreclosure  of  the  mortgage  of 
the  Hood  River  county  land  and  a  sale  t>f 
the  premises,  a  deficiency  occurred. 

The  cause  was  tried  without  a  Jury,  and 


findings  of  fact  and  of  law  were  made  in 
plaintiff's  favor,  and,  a  '  judgment  having 
been  given  thereon  for  $1,000,  with  Interest 
from  August  30,  1908,  at  the  rate  of  7  per 
cent  per  annum,  $150  as  reasonable  attor- 
ney's fees  In  the  Reynolds  action,  and  $50 
as  disbursements  Incurred  in  defense  there- 
in, the  defendants  appeaL 

B.  R.  Rlngo,  of  Salem  (Kimball  &  Rlngo, 
of  Portland,  on  the  brief),  for  appellants. 
E.  J.  BrazeU,  of  PorUand  (Giltner  &  Sewall, 
of  Portland,   on  the  brief),  for  respondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  It  Is  argued  that,  as  the  title  to 
the  land  In  Klickitat  county.  Wash.,  was  in 
the  name  of  H.  M.  Abbott,  his.  wife  joined  in 
executing  the  deed  to  the  plaintiff  only  to 
bar  her  inchoate  right  of  dower;  that,  such 
being  the  case,  she  Is  not  bound  by  any  of 
the  covenants  contained  in  the  deed,  and 
hence  an  error  was  committed  in  rendering 
a  judgment  against  her.  In  support  of  the 
legal  principles  Insisted  upon,  reliance  is 
placed  upon  section  7101,  L.  O.  L.,  which  was 
enacted  in  the  year  1854,  and  reads:  "A 
husband  and  wife  may,  by  their  joint  deed, 
convey  the  real  estate  of  the  wife,  in  like 
manner  as  she  might  do  by  her  separate 
deed  If  she  were  unmarried;  but  the  wife 
shall  not  be  bound  by  any  covenant  contain- 
ed in  such  joint  deed." 

[1]  As  the  land  granted  to  the  plaintiff  is 
situate  in  the  state  of  Washington,  the  cove- 
nant of  warranty  to  which  Mrs.  Abbott  sub- 
scribed her  name  to  evidence  the  transfer 
of  the  title  is  governed  by  the  law  of  that 
state.  22  Am.  &  Eng.  Bncy.  Law  (2d  Ed.) 
1337;   2  Devlin,  Deeds  (3d  Ed.)  §  837. 

[2]  The  statute  of  Washington  prescrib- 
ing the  property  rights  of  married  women 
and  limiting  or  expanding  their  liabilities 
was  neither  pleaded  nor  offered  in  evidence, 
and,  in  the  absence  of  such  averment  and 
proof,  it  would  undoubtedly  be  presumed 
that  the  rules  of  the  common  law  relating 
to  the  subject  prevail  In  that  state.  Good- 
win V.  Morris,  9  Or.  322;  Scott  v.  Ford,  62 
Or.  288,  97  Pac.  99 ;  De  Vail  v.  De  Vail,  67 
Or.  128,  109  Pac.  755,  110  Pac.  706.  What- 
ever the  law  may  be  in  the  state  where  the 
real  property  Is  situated,  as  notice  thereof 
will  not  be  taken  and  as  this  action  Is  tran- 
sitory and  was  tried  on  the  assumption  that 
the  statutes  of  Oregon  were  controlling,  the 
judgment,  in  this  instance,  will  be  reviewed 
on  the  theory  thus  adopted. 

[3]  Section  7101,  Ij.  O.  L.,  hereinbefore 
quoted,  was  impliedly  repealed  by  section 
7049,  Id.,  which  was  enacted  in  the  year  1878 
and  reads:  "Contracts  may  be  made  by  a 
wife,  and  liabilities  Incurred,  and  the  same 
enforced  by  or  against  her  to  the  same  ex- 
tent and  in  the  same  manner  as  if  she  were 
unmarried."  Section  7050,  Id.,  as  far  as  ma- 
terial herein,  is  as  follows:  "All  laws  which 
impose  or  recognize  civil  liabilities  upon  a 


Digitized  by 


Google 


490 


138  PACIFIC  BEPORTER 


(Or. 


wife  which  are  not  imposed  or  recognized  as 
existing  as  to  the  husband  are  hereby  re- 
pealed." In  construing  these  provlslona  In 
the  case  of  First  National  Bank  y.  Leonard, 

36  Or.  390,  59  Pac.  873,  It  was  held  that  a 
wife,  who  joined  her  husband  in  Incumbranc- 
ing his  property  to  secure  his  debt,  the  mort- 
gage containing  a  covenant  on  the  part  of 
both  that  they  would  pay  the  obligation,  was 
bound  thereby,  and  that  a  personal  decree 
rendered  against  her  was  proper  and  enforce- 
able out  of  her  separate  property.  The  can- 
elusion  reached  in  that  case  governs  the  de- 
termination herein,  and  shows  that  Mrs. 
Abbott  Is  liable  on  her  covenant  for  the 
damages  resulting  from  a  breach  of  the  war- 
ranty* 

[4]  It  Is  maintained  that  the  defendants 
are  not  liable  for  the  payment  of  the  attor- 
ney's fees  Incurred  by  the  plaintiff  in  de- 
fending the  action  brought  against  him  by 
Reynolds  for  a  breach  of  the  warranty  con- 
tained in  the  deed  transferring  the  title  to  the 
premises.  The  rule  thus  contended  for  Is 
without  merit,   for  In   Balte  v.  Bedcmlller, 

37  Or.  27,  60  Pac.  601,  82  Am.  St  Rep.  737, 
the  decision  rendered  in  Olds  v.  Gary,  13  Or. 
362,  10  Pac.  786,  was  distinguished,  and  it 
was  held  that  a  vendee  who,  after  an  un- 
availing notice  to  his  vendor,  unsuccessfully 
defends  the  title  that  has  been  warranted  to 
him  Is  entitled  to  recover  from  the  vendor 
as  a  part  of  the  damages  the  reasonable 
amount  of  his  attorney's  fees  for  making  the 
defense. 

[6]  Pursuant  to  an  order  of  the  court  and 
a  stipulation  of  the  parties,  waiving  all  ob- 
jections as  to  the  time,  place,  form,  and  man- 
ner of  taking  the  testimony,  the  depositions 
of  A.  S.  Ellis  and  L.  B.  Snyder  were  received 
in  evidence,  over  objection  and  exception 
that  such  written,  sworn  declarations  were 
incompetent,  irrelevant.  Immaterial,  and  im- 
proper. It  is  contended  by  defendants'  coun- 
sel that  an  error  was  committed  in  receiv- 
ing snch  evidence,  in  the  absence  of  testi- 
mony tending  to  show  the  inability  of  such 
witnesses  to  be  present  at  the  trial. 

In  Carter  v.  Wakeman,  45  Or.  427,  78  Pac. 
362,  the  same  objections  were  urged  at  the 
trial  as  were  made  herein,  and  further  that 
no  foundation  for  the  introduction  of  the 
deposition  had  been  laid,  which  objection  in 
that  case  having  been  overruled  and  an  ex- 
ception allowed,  it  was  held  that  an  error 
had  been  committed.  As  to  the  degree  of 
proof  required  when  such  objection  Is  prop- 
erly made  in  the  trial  court,  see  the  case  of 
State  V.  McDonald,  59  Or.  520,  117  Pac.  281. 
In  the  case  at  bar  the  objection  did  not  state 
that  it  was  made  on  the  ground  that  no  foun- 
dation had  been  laid  for  the  introduction  of 
the  deposition  in  evidence. 

In  the  examination  of  a  cause  upon  appeal, 
the  inquiry  Is  limited  to  the  identical  ques- 
tion considered  by  the  trial  court    Any  other 


course  of  procedure  would  not  be  a  review. 
An  attorney  cannot  be  permitted  to  speculate 
upon  the  possibility  of  a  judgment  favorable 
to  his  client,  and,  if  disappointed  in  this 
particular,  enlarge  the  objections  interposed 
at  the  trial.  The  error  insisted  upon  was  not 
presented  in  such  manner  as  to  notify  the 
court  and  adverse  cotinsel  of  the  real  ques- 
tion now  urged,  so  as  to  afford  an  oppor- 
tunity to  make  the  requisite  proof  as  a 
condition  precedent  to  the  introduction  of 
the  deposition  in  evidence.  Such  being  the 
case,  the  error  complained  of  is  unavailing. 

[t]  Other  objections  are  assigned  as  fol- 
lows: (2)  "That  the  court  erred  in  overrul- 
ing defendant's  objection  to  the  introduction 
of  evidence."  (4)  "The  court  erred  in  over- 
ruling defendants'  objection  to  certain  other 
evidence  at  said  trial,  as  appears  more 
fully  from  the  bill  of  exertions  herein." 
The  exceptions  do  not  point  to  the  particular 
objections  that  may  have  been  made  and 
overruled,  or  set  forth  the  testimony  that 
may  have  been  received  or  excluded,  and 
for  that  reason  they  are  InsutBclent 

An  examination  of  the  entire  testimony 
contained  in  the  transcript  which  is  attached 
to  and  made  a  part  of  the  bill  of  exceptions 
convinces  us  that  no  error  was  committed  In 
denying  the  motion  for  a  judgment  of  non- 
suit 

It  follows  that  the  Judgment  should  be  af- 
firmed, and  it  is  so  ordered. 

McBRIDE,  C.  X,  and  BURNETT  and 
RAMSET,  JJ.,  concur. 


THIENES  v.  FRANCIS. 
(Supreme    Court   of   Oregon.      Feb.    S,   1914.) 

1.  Mauciotts  Pboseoution  (i  71»)  — Ques- 
tions FOB  JUBT. 

In  an  action  for  malicious  prosecution,  evi- 
dence held  sufficient  to  require  submission  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Malidotw 
Prosecution,  Cent  Dig.  H  160-167;  Dec  Dig. 
S  71.»] 

2.  Maucious  Pbosecution  (J  20*)— Want  of 
Pbobable  Cause — Knowleoge  of  Bzox- 
ebating  Faois. 

The  prosecutor  of  a  criminal  action  miut 
believe  in  the  guilt  of  accused  in  good  faith,  and, 
if  be  has  knowledt^e  of  facts  exonerating  aocas- 
ed,  be  cannot  justify  his  proceeding  on  the  crim- 
inat  charge  in  an  action  for  malicious  prosecn- 
tion. 

[Ed.  Note.— For  other  cases,  see  Malicioos 
Prosecution,  Cent  Dig.  H  26-28;  Dec.  Dig.  S 
20.»] 

8.  Malicious  Pboseoution  (i  82»)— Maucb 

—Evidence. 

The  want  of  probable  cause,  while  not  con- 
clusive, is  very  stringent  evidence  of  malice. 

[Ed.  Note.— For  other  cases,  see  Malicioos 
Prosecution,  Cent  Dig.  H  67,  68;  Dec.  Dig.  { 
32.»] 
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4.  Malicious  Pboskcution  (|  18*)— Want  of 
Pbobabu:  Causk— Pebjubed  Evidence. 

A  prosecotion  procured  by  perjured  evi- 
dence is  without  probable  cause. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {{  23,  24,  29-38;  Dec. 
Dig.  §  18.*] 

5.  Maucioub  Pbosecxjtion  (i  24*)— Want  of 
Pbobablb  Cause— PEBJxmED  Bvidence. 

The  finding  of  an  indictment,  when  shown 
as  prima  facie  evidence  of  probable  cause,  may 
be  overcome  by  proving  that  the  indictment  was 
procured  by  perjured  evidence. 

[Ed.  Note.— For  other  cases,  see  Malidons 
Prosecution.  Cent  Dig.  M  4&-55^  Dec.  Dig.  { 
24.*] 

6.  Maijcious  Pbobecution   d  71*)  — Ques- 
tions FOB  JUBT. 

In  an  action  for  malicious  prosecution,  evi- 
dence Md  to  present  a  question  for  the  jury 
whether  defendant  was  the  proximate  cause  of 
putting  the  law  in  motion  in  a  criminal  action 
against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  tl  160-167 ;  Dec.  Dig.  { 
71.*] 

7.  Maucious  Pbosecution  {|  64*)— Evidence 
— sufficienct. 

In  an  action  for  malicious  prosecution,  de- 
fendant's connection  with  the  criminal  proceed- 
ing against  plaintiff  may  be  shown  by  circum- 
stantial evidence. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  ii  151-153 ;    Dec  Dig. 

8.  Tbial  (1 165*)— Taking  Case  fbom  Jubt— 
Motion  fob  Nonsuit. 

On  motion  for  nonsuit,  every  intendment 
and  every  reasonable  inference  is  made  in  favor 
of  plaintiff,  and  the  court  must  assume  those 
facts  as  true  which  the  jury  can  fairly  find  from 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  373,  874;  Dec.  Dig.  f  165.*] 

0.  Tbiai,  (S  139*)— Taking  Case  fboic  Jubt— 
Questions  of  Law  ob  Fact. 

Where  men  of  reasonable  minds  might  draw 
different  conclusions  from  the  evidence,  the  case 
is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dk^ll  332,  333,  338-341,  365;    Dec.  Dig.  { 

10.  Malicious  Pbosecution  ({  56*)  —  Pbe- 
sdiiftiohs. 

_  In    an    action   for    malicious    prosecution, 

Elaintiff  is  entitled  to  the  usual  presumptions  of 
tw  and  fact  as  in  other  actions. 
[Ed.    Note. — For   other   cases,    see    Malicious 
Prosecutions,  Cent  Dig.  |{  112-116;   Dec.  Dig. 
156.*] 

11.  Afpeai,  and  Ebbob   (I  S48*)— Recobd— 
Bill  of  Exceitions. 

Errors  assigned  as  to  the  admission  and  re- 
jection of  evidence  will  not  be  considered,  when 
the  bill  of  exceptions  is  merely  a  transcript  of 
the  evidence,  and  errors  of  law  must  be  present- 
^  by  a  bill  of  exceptions  with  so  much  of  the 
evidence  only  as  is  necessary  to  show  the  point 
of  the  objection,  except  where  the  review  of  a 
notion  for  nonsuit  or  directed  verdict  is  in- 
volved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  {{  2433-2440;  Dec.  Dig.  { 
548,*] 

Department  2.  Appeal  from  Circuit  Court, 
Une  County;  John  S.  Coke,  Judge. 


Action  by  W.  C  Thienes  against  I.  M. 
Frauds.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

This  Is  an  action  for  damages  for  malicious 
prosecution.  At  the  dose  of  plaintiff's  evi- 
dence, the  court  rendered  a  Judgment  of  non- 
suit.   Plalntlir  appeals. 

Plaintiff  alleges  that  the  defendant  ma- 
lidously  and  without  probable  cause  procured 
an  indictment  by  the  grand  Jury  of  Lane 
county.  Or.,  on  Mardi  6,  1913,  charging  him 
with  the  crime  of  perjury;  that  he  was  there- 
after arrested,  and  on  March  19th  following 
was  duly  tried  on  said  charge  and  acquitted. 
He  alleges  damages  In  the  sum  of  $26,000, 
some  of  which  are  specified.  The  defendant 
by  his  answer  admits  that  plaintiff  was  In- 
dicted by  the  grand  Jury,  taken  Into  custody, 
tried,  and  acquitted  by  a  Jury.  He  denies 
the  other  allegations  of  the  complaint. 

H.  E.  Slattery,  of  Eugene,  for  appellant 
Fred  B.  Smith  and  B.  Q.  Frauds,  both  of 
Eugene  (Foster  &  Hamilton  and  Woodcock  & 
Smith,  all  of  Eugene,  on  the  brief),  for  re- 
spondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
It  appears  from  the  record  that  about  July 
7,  1911,  the  plaintiff  conveyed,  to  defendant 
a  quarter  section  of  land  In  Douglas  county, 
estimated  at  the  value  of  $7,500,  upon  a  con- 
tiracH  for  the  qonveyance  from  defendant 
Francis  and  wife  to  plaintiff  Thienes  and 
wife  of  real  estate  and  personal  property  In 
Lane  county  estimated  at  $21,270.  This  con- 
veyance was  deposited  in  escrow  with  the 
First  National  Bank,  to  be  delivered  to  plain- 
tiff upon  the  payment  of  the  balance,  $13,770, 
and  compliance  with  the  other  terms  of  the 
contract  About  the  last  of  June,  1912,  plain- 
tiff and  defendant  had  negotiations  looking 
toward  a  change  In  the  arrangement  and  con- 
siderable controversy  arose  in  regard  to  the 
land,  particularly  the  personal  property.  As 
a  result,  a  suit  was  Instituted  with  Thienes, 
plaintiff,  and  Francis,  defendant,  at  the  trial 
of  which  plaintiff  offered  In  evidence  a  cer- 
tain certificate  or  agreement  purporting  to 
have  been  signed  by  defendant  I.  M.  Francis, 
and  known  as  Exhibit  A.  It  was  dated  at 
Eugene,  Or.,  July  8,  1912,  and  pertained  to 
the  deed  held  In  escrow,  and  certain  condi- 
tions In  regard  to  the  disposition  of  the 
proceeds  of  the  sale  of  342i/]  acres  of  land. 

Upon  the  trial  of  the  case  at  bar,  plaintiff 
testified  that  the  defendant,  I.  M.  Francis, 
signed  the  agreement  In  his  presence,  detail- 
ing the  time,  place,  and  drcumstances  lead- 
ing up  to  the  transaction.  He  also  Introduced 
evidence  tending  to  prove  the  allegations  of 
the  complaint,  and  to  show  that  defendant 
Frauds  appeared  before  the  grand  Jury 
without  service  of  process,  and  testified  false- 
ly that  he  did  not  sign  the  agreement  men- 
tioned; that  the  defendant  had  said  that  the 
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plaintiff  would  not  have  a  dollar  left  when 
he  was  through  with  him;  and  that  the  de- 
fendant employed  an  attorney  to  assist  him 
In  the  prosecution  of  the  criminal  action 
against  plaintiff.  Other  evidence  was  Intro- 
duced which,  It  was  claimed,  tended  to  show 
that  the  defendant  had  stated  that  be  had 
made  an  agreement  with  the  plaintiff  similar 
to  that  contained  In  the  writing,  Exhibit  A. 
There  is  a  large  amount  of  testimony  as  to 
the  details  of  the  various  controversies  and 
litigation  between  the  plaintiff  and  the  de- 
fendant, which  we  deem  unnecessary  to  men- 
tion. 

[1-4]  It  is  clear  that  the  groundwork  of  the 
action  la  the  assertion  by  plaintiff  that  the 
defendant  testified  falsely  before  the  grand 
jury  In  order  to  obtain  an  indictment  against 
the  plaintiff  for  the  crime  of  perjury.  From 
the  circumstances  of  the  case,  and  from  the 
plaintiff's  testimony,  which  ^a  uncontradicted 
by  the  defendant,  we  think  the  evidence 
should  have  been  submitted  to  the  jury.  If 
the  defendant  testified,  as  the  proof  tended  to 
indicate,  that  he  did  not  sign  the  written 
agreement,  when  in  truth  he  did,  he  must 
have  known  that  there  was  no  foundation  or 
probable  cause  for  Hie  prosecution.  In  the 
institution  of  a  criminal  action  the  prosecutor 
must  believe  in  plaintiff's  guilt  In  good  faith. 
If  it  appears  that  he  has  knowledge  of  facts 
which  would  exonerate  the  accused,  he  cannot 
justify  his  proceeding  upon  the  criminal 
charge  in  an  action  for  malicious  prosecution. 
26  Cyc.  30.  The  defendant  knew,  or  is  pre- 
sumed to  have  known,  whether  or  not  he  sign- 
ed the  writing,  and  as  to  the  truth  or  falsity 
of  the  plaintiff's  testimony  given  in  the  former 
suit  in  regard  to  the  signature  of  the  defend- 
ant. The  evidence  of  the  plaintiff  tended  to 
prove  affirmatively  that  the  testimony  of  the 
defendant  before  the  grand  Jury  was  false; 
therefore.  If  this  was  so,  there  was  no  prob- 
able cause  for  the  prosecution.  Malice  may 
be  Inferred  by  the  Jury  from  an  utter  absence 
of  probaMe  cause.  A  proper  administration 
of  the  law  demands  that  those  guilty  of  a 
crime  be  punished  promptly.  One  having 
good  reasons  to  believe  the  law  has  been  vio- 
lated may,  in  good  faith,  cause  the  arrest  of 
the  supposed  violator,  and  be  protected  under 
the  law  from  an  action  for  damages.  Yet, 
if  a  man  Institutes  a  prosecution  against  an- 
other for  a  crime  of  which  he  has  no  reason 
to  believe  the  person  guilty,  he  cannot  be  in- 
fluenced by  good  Intentions  in  so  doing.  Ha- 
tred, revenge,  or  other  improper  motives, 
which  in  law  are  malice,  must  be  the  source 
of  the  prosecution.  The  want  of  probable 
cause,  while  it  may  not  be  conclusive,  is  very 
stringent  evidence  of  malice.  Newell  on  Ma- 
licious Prosecution,  13,  583;  McCormick  v, 
Conway,  12  La.  Ann.  53.  A  prosecution  pro- 
cured by  perjured  evidence  Is  without  prob- 
able cause. 

[5]  The  finding  of  an  indictment  by  a  grand 
jury,  when  shown  as  prima  facie  evidence  of 


probable  cause,  may  be  overcome  by  proving 
that  the  indictment  was  procured  by  perjured 
evidence.  26  Cyc.  40,  b;  Firer  v.  Lowery,  59 
Mo.  App.  92;  Flackler  v.  Novak,  94  Iowa, 
634,  63  N.  W.  348;  Putnam  v.  Stalker,  50  Or. 
210,  91  Pac.  363. 

[6]  It  is  contended  by  defendant  that  the 
evidence  of  the  plaintiff  falls  to  show  that  the 
former  was  connected  vrlth  the  prosecution 
of  the  latter  for  the  crime  of  perjury.  De- 
fendant's evidence  before  the  grand  Jury, 
which  was  the  foundation  of  the  criminal 
charge  and  Vblch  the  plaintiff  claims  was 
false,  the  fact  that  he  employed  counsel  to 
prosecute  the  criminal  action,  the  Alleged 
threat  of  defendant  that  plaintiff  would  not 
have  a  dollar  when  he  got  through  with  him, 
and  the  extended  controversies  and  litigation 
between  the  parties  as  shown  by  the  record, 
together  with  all  the  other  evidence,  were 
circumstances  which,  we  think,  should  have 
been  'submitted  to  the  Jury  for  that  body  to 
determine  whether  or  not  the  defendant  was 
the  proximate  and  efficient  cause  of  putting 
the  law  in  motion  in  the  criminal  action.  26 
Cyc.  17,  b. 

[7]  The  defendant's  connection  with  the 
original  criminal  proceeding  In  a  case  of  this 
kind  may  be  shown  by  circumstantial  evi- 
dence. 26  Cyc.  91;  Grimes  r.  Greenblatt,  47 
Colo.  495,  107  Pac.  1111,  1116,  19  Ann.  Cas. 
608. 

[8]  Upon  a  motion  for  a  nonsuit,  every  in- 
tendment and  every  reasonable  inference 
must  be  made  In  favor  of  plaintiff,  and  the 
court  must  assume  those  facts  as  true  which 
the  jury  can  fairly  find  from  the  evidence. 
Putoam  V.  Stalker,  50  Or.  210,  91  Paa  863; 
WaUace  v.  Suburban  Ry.  Co.,  26  Or.  174,  37 
Pac.  477,  25  L.  R.  A.  663. 

[S]  Where  men  of  reasonable  minds  might 
draw  different  conclusions  from  the  evidence, 
the  case  Is  for  the  jury.  38  Cya  1639;  Gal- 
vin  V.  Brown  &  McCabe,  53  Or.  598,  101  Pac 
671. 

[10]  In  an  action  for  malicious  prosecution, 
the  plaintiff  is  enUtied  to  the  usual  presump- 
tion of  law  and  fact,  as  in  other  actions.  26 
Cyc.  83. 

[11]  Other  errors  are  assigned  relating  to 
the  admission  and  rejection  of  evidence.  We 
cannot  consider  these,  for  the  reason  that  the 
bill  of  exceptions  consists  simply  of  a  trans- 
cript of  the  evidence.  If  a  party  desires  to 
have  errors  of  law  reviewed,  he  must  present 
them  by  a  properly  arranged  bill  of  excep- 
tions setting  out  so  much  of  the  testimony 
only  as  is  necessary  to  disclose  the  point  of 
the  objection.  Cases  where  a  review  of  a 
motion  for  a  nonsuit  or  a  directed  verdict  is 
Involved  are  exceptions  to  this  rule  Eaton 
V.  O.  B.  &  N.  Co.,  22  Or.  497,  30  Pac.  311; 
Hahn  v.  Mackay,  63  Or.  100,  126  Pac.  12, 
991;  Van  de  Wiele  v.  Garbade,  60  Or.  585, 
590,  120  Pac.  752. 

For  the  reasons  stated,  the  Judgment  of  the 
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lover  court  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

McBRIDE,  C.  J.,  and  BAKIN  and  McNA- 
BY,  JJ.,  concor. 


XATIONAL  COUNCIL  OP  KNIGHTS  AND 

LADIES  OF  SBCUEITY  v.  McGINN, 

Circuit  Judge. 

(Sapreme  Court  of  Oregon.     Feb.  8,  1914.) 

1.  JCDGMBNT  (8  273»)— Motions  (|  56»)— Ob- 
debs— Entky  Nunc  pbo  Tunc. 

A  court  may  at  a  subsequent  term  enter 
nunc  pro  tunc  a  judgment  or  order  constitut- 
ing a  record  memorial  of  what  was  actually  done 
at  a  former  time,  but  cannot  order  entry  of  a 
judgment  or  order  nunc  which  was  not  in  fact 
entered  tunc. 

[EM.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §5  625-841;  Dec.  Dig.  J  273;*  Mo- 
tions, Cent.  Dig,  S  67 ;    Dec.  Dig.  i  56.*] 

2.  New  Tbial  (|  110*)— Gbant  by  ConBT— 
Nbckssitt  of  Motion. 

An  order  by  the  court  sua  sponte  entered 
nunc  pro  tunc  setting  aside  a  judgment  and 
granting  a  new  trial  is  unauthorized. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  {  231 ;    Dec.  Dig.  S  110.*] 

3.  Apfeai.  and  Ebbob  (§  281*)— Right  to  Ap- 
PEAii— Motion  fob  Nbw  Tbial. 

Under  L.  O.  L.  §  549,  providing  that  any 
party  to  a  judgment  or  decree  other  than  one 
by  confession  or  for  want  of  answer  may  ap- 
peal therefrom,  a  motion  for  new  trial  is  not 
a  condition  precedent  to  the  right  to  appeal, 
tbough  a  remedy  is  given  by  motion  for  new 
trial 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {|  1650-1661,  3024,  3281; 
Dec.  Dig.  i  281 A 

4.  Motions  ((  62*)— Cokstbuotion  or  Obdbb 
Distinct  Acts. 

An  order  granting  time  within  which  to  file 
a  motion  for  new  trial  and  to  file  a  bill  of  ex- 
ceptions, though  conjunctive,  does  not  require 
both  documents  to  be  filed. 

[IM.  Note.— For  other  cases,  see  Motions, 
Cent  Dig.  {{  84-87;    Dec.  Dig.  i  62.*] 

6.  Exceptions,  Bill  op  ($  53*)— CoitPEixiNQ 

Settlement— Mandamtis. 

It  is  no  ground  for  demurrer  to  an  alterna- 
tive writ  of  mandamus  to  compel  a  judge  to  set- 
tle and  sign  a  bill  of  exceptions  that  the  bill 
offered  is  not  a  pro^r  one,  the  judge's  duty  be- 
ing to  settle  and  sign  such  a  bill  as  he  shall 
adjudge  to  be  proper. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bul  of.  Cent  Dig.  U  80-85,  87,  88;    Dec.  Dig. 

6.  Appeal  and  Ebbob  ({  548*)— Bill  of  Ex- 
ceptions—Requisites— Incobpobatino  Ev- 
idence. 

In  a  bill  of  exceptions,  each  particular 
assignment  of  error  must  have  grouped  with  it 
to  much  of  the  testimony,  and  no  more,  as  is 
accessary  to  explain  the  exception,  all  the  evl- 
•lence  being  set  out  where  the  alleged  error  is 
tile  overruling  of  a  motion  for  nonsuit  or  it  is 
■ooght  to  review  a  ruling  on  motion  for  direct- 
«d  verdict 

_[Bd.  Note. — For  other  cases,  see  Appeal  and 
&ror.  Cent  Dig.  Ii  2433-2440;  Dec.  Dig.  i 
Mo.  J 


7.  Exceptions,   Bill"  of  (|  6*)— Scope  and 
Contents — Report  of  Evidence. 

Const  art  7,  g  3,  providing  that,  till  oth- 
erwise provided  by  law,  .upon  appeal  to  the 
Supreme  Court,  either  party  may  have  attached 
to  the  bill  of  exceptions  the  whole  testimony, 
does  not  make  the  report  of  the  testimony  a 
part  of  the  bill 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  §|  8,  12 ;   Dec.  Dig.  §  6.*] 

8.  Exceptions,  Bill  of  (|  49*)— Settlement 
— Stipdlations. 

A  judge  is  not  bound  to  settle  an  improper 
bill  of  exceptions,  though  the  parties  biCve  stipu- 
lated that  It  may  be  settled. 

lEA.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  {  77% ;   Dec.  Dig.  |  49.*] 

In  Banc.  Original  proceeding  In  mandamus 
by  the  National  Council  of  the  Knights  and 
Ladles  of  Security  against  Henry  E.  McGinn, 
Judge  of  Department  No.  3  of  the  Circuit 
Court  of  Multnomah  County,  Oregon.  De- 
murrer to  alternative  writ  overruled. 

Q.  L.  Matthews,  of  Portland  (Christopher- 
son  &  Matthews,  of  Portland,  on  the  brief), 
for  plaintiff.  I.  N.  Smith,  of  Portland  (Lit- 
tlefleld  &  Smith,  of  Portland,  on  the  brief), 
tor  defendant 

BURNETT,  J.  The  contention  before  us 
arises  on  a  demurrer  to  an  alternative  writ 
of  mandamus  issued  out  of  this  court  and 
directed  to  the  defendant  as  a  judge  of  the 
circuit  court  of  Multnomah  county,  command- 
ing him  to  settle  and  sign  a  bill  of  exceptions 
in  an  action  pending  In  that  court,  wherein 
plalntUr  here  was  defendant  and  one  Hoff- 
man was  plaintiff,  or  to  show  cause  why  he 
has  not  done  so.  The  writ  recites  the  judg- 
ment rendered  October  2,  1913,  and  an  order 
allowing  defendant  there,  the  plaintiff  here, 
"up  to  and  including  November  28,  1913, 
within  which  to  move  for  a  new  trial,  and 
within  which  to  serve,  file,  and  settle  the  bill 
of  exceptions  in  said  action."  It  narrates  a 
stipulation  filed  in  the  circuit  court  Novem- 
ber 11,  1913,  signed  by  the  attorneys  for  both 
parties,  to  the  purport  that:  "In  this  action 
it  is  hereby  stipulated  and  agreed  by  and 
between  the  parties  hereto  and  their  attor- 
neys that  the  bill  of  exceptions  herein  may 
consist  of  a  transcript  of  the  whole  testimony 
and  all  of  the  proceedings  had  at  the  trial. 
Including  the  exhibits  offered,  received,  and 
rejected,  the  instructions  of  the  court  to  the 
jury  and  requested  instructions  of  the  re- 
spective parties.  It  is  further  stipulated 
and  agreed  that  the  bill  mentioned  may  be 
settled  by  the  court  as  and  for  a  bill  of  ex- 
ceptions in  this  action,  and  that  plaintiff  re- 
serves all  rights  in  the  premises  and  reserves 
the  right  to  move  for  a  dismissal  of  the  bill 
herein." 

It  Is  stated  by  the  writ,  in  substance,  that 
on  November  25,  1918,  a  bill  of  exceptions, 
prepared  as  stipulated,  was  served  upon  plain- 
tiff's counsel,  and  on  the  same  day  it  was 
presented  to  the  Judge  for  settlement.  Fur- 
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ther,  that  on  December  4,  1913,  the  settle- 
ment and  allowance  of  the  bill  of  exceptions 
came  on  for  hearing  before  the  court,  at 
which  hearing  the  parties  were  represented 
by  their  respective  counsel,  and  that  the 
Judge,  defendant  herein,  after  argument  of 
counsel,  refused  to  sign,  settle,  or  allow  the 
bill  of  exceptions,  but  then  and  there  made 
an  order  in  these  terms:  "In  this  action, 
the  defendant  herein  having  served  a  bill 
of  exceptions  and  presented  the  same  to  this 
court  within  the  time  provided  by  law,  to  wit, 
on  the  25th  day  of  November,  A.  D.  1913,  and 
the  allowing  and  settling  of  said  bill  of  ex- 
ceptions having  come  on  regularly  for  hear- 
ing before  the  court  on  the  4th  day  of  De- 
cember, A.  D.  1913,  defendant  appearing  by 
Q.  L.  Matthews,  one  of  Its  attorneys,  and  the 
plaintiff  appearing  by  I.  N.  Smith,  one  of  his 
attorneys,  and  the  court  having  heard  argu- 
ment of  counsel  and  being  fully  advised  in 
the  premises,  refused  to  sign,  settle,  or  al- 
low said  bill  of  exceptions,  and  upon  its  own 
motion  granted  the  defendant  a  new  trial 
herein.  It  is  therefore  hereby  ordered  and 
adjudged,  that  the  defendant  be  and  it  la 
hereby  granted  a  new  trial  in  this  action,  and 
the  judgment  heretofore  rendered  and  en- 
tered in  favor  of  the  plaintifC  and  against  the 
defendant  is  hereby  vacated  and  set  aside. 
It  is  further  ordered  and  adjudged  that 
this  order  be  and  the  same  Is  h«eby  entered 
nunc  pro  tunc  as  for  November  25,  1913,  the 
date  upon  which  the  bill  of  exceptions  herein 
was  presented  to  this  court."  Finally  It  is 
stated  that  the  Judge  examined  the  bill  of 
exceptions,  made  no  objections  to  the  cor- 
rectness thereof ;  that  no  objection  was  made 
or  filed  by  plaintiff's  counsel;  but  that  the 
Judge  declined  to  settle  the  same  without 
specifying  any  reason  therefor,  and  granted 
a  new  trial,  as  stated  above,  although  uo 
motion  had  been  made  by  either  party  for  a 
new  trial,  all  of  which  was  entirely  upon  the 
judge's  own  motion,  and  was  done  more  than 
60  days  after  the  rendition  of  the  original 
Judgment  In  the- action.  For  cause  why  he 
has  not  settled  the  bill  of  exceptions,  the 
defendant  demurs  to  the  alternative  writ 
In  substance,  the  first  ground  of  demurrer, 
stated  In  several  forms,  is  that  the  Judgment 
from  which  the  plaintiff  here  seeks  to  appeal 
has  been  set  aside  and  a  new  trial  granted; 
and  second,  that  no  motion  for  a  new  trial 
was  ever  made  by  plaintiff,  and  that.  In  the 
absence  of  such  a  motion,  no  exceptions  can 
be  settled  or  allowed  for  any  of  the  reasons 
specified  In  the  Code  as  grounds  for  granting 
a  new  trial;  further,  that  the  proffered 
bill,  alleged  to  consist  only  of  the  transcript 
of  the  stenographer's  notes  of  the  testimony 
and  proceedings  at  the  trial,  do  not  constitute 
a  bill  of  exceptions  which  It  Is  Incumbent 
upon  the  defendant  to  settle  or  sign;  and 
finally,  "that  the  order  granting  time  for  the 
defendant,  plaintiff  herein,  within  which  to 
file  Its  motion  for  a  new  trial  and  to  pre- 


pare Its  bill  of  exceptions  was  not  an  alter- 
native, but  a  conjunctive  order,  and  that.  If 
the  said  defendant  did  not  Intend  to  move 
for  a  new  trial,  or  did  not  consider  that  the 
presentation  of  the  said  bill  of  exceptions  was 
a  motion  for  a  new  trial,  th^i  the  order  has 
not  been  complied  with." 

[1, 2]  Upon  a  proper  showing,  the  court 
may,  at  a  subsequent  term,  enter  nunc  pro 
tunc  a  Judgment  or  order  constituting  a  rec- 
ord memorial  of  what  was  actually  done  by 
the  court  at  a  former  time.  Says  Mr.  Jus- 
tice Bean  In  Grover  v.  Hawthorne,  62  Or. 
65, 116  Pac.  100, 121  Pac  804:  "When  a  Judg- 
ment has  been  actually  rendered  or  an  or- 
der made  by  the  court  which  Is  entitled  to 
be  entered  of  record,  but,  owing  to  the  mis- 
prision of  the  clerk,  has  not  been  so  entered, 
the  court  may  order  the  entry  to  be  made 
nunc  pro  tunc.  But  It  Is  not  the  function 
of  the  court  to  create  an  order  now,  whldi 
ought  to  have  been  passed  at  a  former  time. 
In  ordering  an  entry  nunc  pro  tunc,  not  one 
Jot  or  tittle  should  be  added  to  or  taken  from 
the  original  Judgment"  See  Frederick  v. 
Bard,  134  Pac.  318. 

So  far  as  it  appears  from  J:he  recitals  in 
the  writ,  which,  for  the  purposes  of  the  de- 
murrer, are  taken  to  be  true,  the  first  time 
any  attempt  was  made  by  the  court  to  set 
aside  the  original  Judgment  was  on  the  date 
of  the  entry  of  the  nunc  pro  tunc  order,  to 
wit,  December,  4,  1913.  In  other  words,  the 
court  attempted  to  do  on  this  last  date  what 
might  have  been  done,  but  was  not  done,  at 
a  former  time,  and  not  only  so,  but  entered 
the  order  sua  sponte.  This  last  Is  contrary 
to  the  doctrine  laid  down  In  Scott  v.  Ford, 
52  Or.  288,  97  Pac.  99,  to  the  effect  that  a 
new  trial  cannot  be  granted  by  the  court,  un- 
less a  party  to  the  action  files  a  motion  to 
that  end.  Under  the  authority  of  Grover  v. 
Hawthorne,  supra,  the  court  cannot  right- 
fully enter  a  judgment  nunc,  unless  In  real 
truth  the  Judgment  was  rendered  tunc  The 
demurrer  to  the  writ,  so  far  as  the  same  de- 
pends upon  the  so-called  order  nunc  pro  tunc. 
Is  not  well  taken. 

[3]  It  was  contended  at  the  argument  that 
It  was  compulsory  upon  the  defendant  In 
the  action  at  law  to  move  for  a  new  trial  as 
a  prerequisite  to  Its  right  to  appeal.  The 
cause  had  proceeded  to  Judgment  and  it  Is 
said  In  section  549,  L.  O.  L.,  "that  any  party 
to  a  Judgment  or  decree  other  than  a  Judg- 
ment or  decree  given  by  confessiou,  or  for 
want  of  answer,  may  appeal  therefrom." 
This  has  been  the  rule  of  practice  In  this 
state  for  many  years,  chystalUzed  In  the 
words  of  the  section  Just  quoted,  It  Is  plain 
that  when  the  cause  has  ripened  Into  Judg- 
ment a  situation  results  In  which  the  remedy 
by  appeal  Is  available,  without  reference 
to  the  elective  remedy  of  a  motion  for  a 
new  trial  In  the  court  of  original  Jurisdiction. 
Bearing  in  mind  that  two  statutes  relating 
to  the  same  subject  must  be  construed  If 
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possible  to  barmonlze,  and  that  repeals  by 
Implication  are  not  favored,  we  cannot  say 
tbat,  because  a  remedy  against  an  erroneous 
judgment  Is  given  by  motion  for  a  new  trial, 
it  is  exdnalve  of  the  other  remedy  by  appeal. 
[4]  It  is  proper  here  to  observe  that  the 
order  granting  time  in  which  to  file  a  motion 
for  a  new  trial  and  in  which  to  file  a  bill  of 
exceptions  does  not  necessarily  require  that 
both  such  documents  shall  be  filed.  Indeed, 
it  would  seem  an  abuse  of  discretion  for  the 
court  to  compel  the  losing  party  to  file  a  mo- 
tion for  a  new  trial  as  a  condition  precedent 
to  his  right  to  file  a  bill  of  exceptions. 

[S]  It  is  stated  also  as  a  ground  of  de- 
murrer that  the  proposed  bill  does  not  con- 
stitute a  proper  bill  of  exceptions;  because,  as 
stated,  it  la  a  mere  rehearsal  of  all  the  pro- 
ceedings at  the  trial,  coupled -with  a  narra- 
tion by  the  stenographer  of  the  testimony 
in  the  case.  The  object  of  this  writ  Is  not 
to  compel  the  defendant  to  sign  the  particu- 
lar bill  of  exceptions,  but  to  settle  and  sign 
vrhat  he  shall  adjudge  to  be  a  proper  bill  of 
exceptions  in  the  case. 

[(]  The  frame  of  the  bill  of  exceptions  is 
settled  by  such  cases  as  Van  de  Wlele  v.  Gar- 
liade,  60  Or.  586,  120  Pac.  752;   Hahn  v.  Mac- 
kay,  63  Or.  100,  126  Pac.  12,  991;   Bedsecker 
V.  Wade,  134  Pac.  5;  Thlenes  v.  Frauds,  138 
Pac  490,  decided  February  3,  1914,  to  Cbe  ef- 
fect   that    each    particular    assignment    of 
error  must  have  g;rouped  with  it  so  much  of 
the  testimony,  and  no  more,  as  ts  necessary 
to  explain  the  point  of  the  exception.     An 
apparent  deviation  from  this  is  found  in  the 
necessity  of  having  in  the  bill  of  exceptions 
all  the  testimony  of  the  plaintiff  in  cases 
where  the  error  complained  of  is  the  over- 
roUng  of  the  defendant's  motion  for  a  non- 
suit, and  in  the  requirement  that  all  the  tes- 
timony must  be  reported  where  It  is  sought 
to  review  the  action  of  the  court  on  a  motion 
for  a  directed  verdict     In  reality  the  re- 
port of  all  plaintiff's  testimony,  when  the 
question  is  about  nonsuit,  and  of  all  the  tes- 
timony for  both  parties,  when  the  contention 
relates  to  a  directed  verdict,  is  not  an  ex- 
ception to,  but  is  wltliln,  the  reason  of  the 
rale  requiring  to  be  set  forth  only  so  much 
and  no  more  of  the  evidence  as  may  be  nec- 
essary to  explain  the  point  of  the  exception. 
The  reason  is  that  a  motion  for  nonsuit  is 
practically  a  demurrer  to  the  evidence  of 
plaintiff,  and,  if  exception  is  made  to  the 
rnUng  on  the  motion,  it  is  necessary  to  ex- 
Plahi  the  point  of  that  particular  objection 
that  all  of  the  testimony  for  the  plaintiff  be 
pnt  Into  the  bill  under  that  head.    On  the 
ame  principle,  it  is  neces.sary  to  incorporate 
In  a  Mil  of  exceptions  all  the  evidence  under 
tbe  bead  of  the  objection  to  the  ruling  on  a 
motion  for  a  directed  verdict,  for  such  a 
motion  proceeds  upon  the  theory  tliat,  as  a 
matter  to  be  determined  by  the  court,  but 
one  verdict  can  be  lawfully  rendered  on  the 


whole  testimony  adduced.  The  full  testi- 
mony Is  therefore  necessary  to  explain  the 
objection  on  that  point.  In  these  two  latter 
instances  only,  the  testimony  should  be  re- 
ported as  indicated.  Tbe  record  should  be 
stripped  of .  the  discussion  of  counsel,  the 
other  objections,  and  the  remarks  of  the 
court  In  other  words,  the  whole  testimony 
will  be  considered,  when  reported  in  the  bill 
of  exceptions,  only  for  purposes  of  nonsuit 
and  directed  verdict  If  specific  objections 
to  rulings  of  the  court  on  particular  ques- 
tions propounded  to  a  witness,  instructions 
to  tbe  Jury,  and  the  like  are  to  be  consider- 
ed, each  objection  must  be  accompanied  only 
by  so  much  of  tbe  testimony  as  lis  necessary 
to  explain  the  point  of  exception. 

[7]  What  is  here  said  is  not  intended  as 
a  construction  of  the  problematical  terms  of 
section  8,  art.  7,  of  the  state  Constitution. 
That  section  does  not  purport  to  make  the 
report  of  all  the  testimony  a  part  of  the 
bin,  but  only  says  the  report  may  be  attached 
to  the  bill.  What  is  obnoxious  to  tbe  statute 
and  obstructive  in  the  hearing  of  causes  on 
appeal  is  to  dump  into  a  bill  of  exceptions  all 
the  chatter  of  garrulous  attorneys  on  cap- 
tious objections  repeated  ad  libitum  with  all 
the  remarks  of  the  trial  Judge  necessarily 
made  In  ruling  on  such  objections,  and  then 
expect  any  court  to  take  such  exceedingly 
raw  material  and  from  it,  first,  to  ascertain 
what  is  the  real  question  Involved,  and  next 
to  properly  determine  the  issue.  It  is  a 
slovenly  practice  not  contemplated  by  the 
statute,  and  largely  accounts  for  the  prevail- 
ing congestion  in  tbe  business  of  the  courts. 
We  cannot  say  in  advance  that,  when  be  un- 
dertakes to  settle  the  bill  of  exceptions,  the 
learned  judge  will  violate  any  of  these  prin- 
ciples. All  that  can  be  said  is  tliat  he  Is  re- 
quired to  settle  a  proper  bill  of  exceptions. 

[8]  In  so  doing  he  is  not  bound  by  tbe 
stipulation  of  the  parties,  if  they  offer  an  im- 
proper bill,  although  they  may  have  agreed 
to  the  document  The  statute  is  to  be  re- 
spected notwithstanding  their  agreement 
The  circuit  court  is  to  exercise  its  Judgment 
in  applying  the  mandates  of  the  statute  to 
tbe  proposed  bill  of  exceptions,  amending 
and  framing  it  accordingly;  and  that  is  all 
that  can  be  properly  required  on  the  record 
here. 

The  demurrer  to  tbe  alternative  writ  Is 
overruled. 


STATE  V.  HARPBB. 

(Supreme  Court  of  Montana.     Jan.  26,  1914.) 

CoMirEBCE  (i  8*)— "Intebstatb  Commerce"— 
Regulatior— Tkansportation  of  Women. 
Since  the  transportation  of  women  from 
one  state  to  another  for  immoral  purposes  con- 
stitutes Interstate  commerce  within  the  federal 
Constitution,  vesting  in  Congress  ezclasive  ju- 
risdiction to  regulate  interstate  commerce,  and 
Congress  having  acted  by  the  passage  of  the 
Mann  Act  of  June  25,  1910,  c.  395,  36  Stat 
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825  (U.  S.  Comp.  St  Supp.  1911,  p.  1843), 
the  state  had  no  power  to  pass  Laws  1911,  c 

1,  i  1,  assuming  to  prohibit  the  transportation 
of  women  into  the  state  from  another  state 
for  immoral  purposes,  and  to  punish  as  a  fel- 
ony those  who  should  aid  any  such  girl  or  wo- 
man in  obtaining  such  transportation. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  §  5;    Dec.  Dig.  i  8.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3724-3731.] 

Appeal  from  District  Court,  Park  County; 
Albert  P.  Stark,  Judge. 

Peter  Harper  was  Informed  against  for  aid- 
ing a  woman  In  obtaining  transportation 
from  Minnesota  to  Montana  for  an  immoral 
purpose,  and,  a  demurrer  having  been  sus- 
tained to  the  Information  and  defendant  dis- 
charged, the  State  appeals.    Affirmed. 

D.  M.  Kel);,  Atty.  Gen.,  and  J.  H.  Alvord, 
Asst  Atty.  Gen.,  for  the  State. 

SANNBR,  J.  By  an  Information  filed  in 
the  district  court  of  Park  county,  the  re- 
spondent one  Peter  Harper,  was  accused  of 
aiding  a  woman  In  obtaining  transportation 
from  Woodlake,  Minn.,  to  Livingston,  Mont, 
for  the  purpose  of  concubinage,  contrary  to 
the  provisions  of  section  1,  c.  1,  Laws  of  the 
Twelfth  Legislative  Assembly  (Laws  1911,  p. 
3).  To  this  information  the  respondent  de- 
murred, principally  upon  the  ground  that  the 
court  was  VTlthout  jurisdiction.  The  demur- 
rer was  allowed  and,  because  the  objection 
could  not  be  avoided  by  another  or  amended 
information,  the  respondent  was  discharged. 
From  the  judgment  thus  entered,  the  state 
has  appealed. 

In  ruling  upon  the  demurrer  the  learned 
judge  of  the  district  court  filed  a  memoran- 
dum which,  omitting  the  formal  parts.  Is  as 
follows: 

"The  law  under  which  this  Information  is 
drawn  was  passed  by  the  Twelfth  Legislative 
Assembly,  and  was  approved  by  the  Governor 
on  January  28,  1911,  and,  it  wiU  be  observed, 
in'  section  1  assumes  to  prohibit  the  trans- 
portation of  women  and  girls  into  this  state 
from  another  state  for  Immoral  purposes,  and 
to  punish  as  a  felony  those  who  shall  aid 
any  such  girl  or  woman  in  obtaining  such 
transportation.  Prior  to  the  passage  of  this 
law  the  Congress  of  the  United  States  bad,  on 
June  26,  1910,  passed  what  is  known  as  the 
Mann  Act  (Fed.  Stat  Ann.,  1912  Supplement, 
419),  In  the  second  section  of  which  it  is  pro- 
vided that  any  person  who  shall  aid  or  assist 
in  procuring  any  ticket  or  any  form  of  trans- 
portation to  be  used  by  any  ^1  or  woman  in 
interstate  commerce  in  going  to  any  place  for 
the  puri'ose  of  prostitution  or  debauchery 
or  for  any  immoral  purpose  shall  be  deemed 
guilty  of  a  felony. 

"The  contention  of  counsel  for  the  defend- 
ant is  that  the  transportation  of  persons  from 
one  state  to  another,  whatever  the  purpose, 
is  interstate  commerce;    that  the  provisions 


of  section  8,  clauses  3  and  18,  of  the  federal 
Constitution,  which  confer  upon  Congress  the 
power  to  'regulate  commerce  among  the  sev- 
eral states,'  and  'to  make  all  laws  which  shall 
be  necessary  and  proper'  for  that  purpose, 
are  exclusive,  at  least  when  Congress  ha.s  as- 
sumed to  exercise  its  delegated  powers ;  that 
Congress  having  manifested  Its  purpose  in 
the  Mann  Act  to  take  possession  of  the  sub- 
ject of  the  transportation  of  girls  and  women 
from  one  state  to  another  for  Immoral  pur- 
poses, and  to  punish  those  who  might  engage 
in  such  traffic  or  seek  to  aid  in  the  same,  the 
entire  matter  must  be  left  under  federal  con- 
trol, and  that  the  act  under  which  the  In- 
formation against  the  defendant  was  drawn 
is  the  result  of  an  unwarranted  assumption 
of  power  by  the  Legislature;  that  the  Leg- 
islature having  no  legal  right  to  legislate 
upon  the  matter,  its  attempted  act  could  not 
confer  upon  Che  state  courts  any  jurisdiction 
to  punish  an  offender  against  the  act  The 
state  law  and  the  federal  act  embody  sub- 
stantially the  same  provisions,  and  it  is 
clear  that  It  was  the  intention  of  Oongress  to 
assume  control  of  the  subject  so  far  as  its 
power  extends. 

"rhe  transportation  of  freight  or  passen- 
gers from  one  state  to  another,  or  through 
more  than  one  state,  is  Interstate  commerce; 
and  the  regulation  thereof  by  the  states  is 
forbidden  by  the  federal  Constitution.  Sudi 
commerce,  whether  carried  on  by  individnals 
or  corporations.  Is  under  the  exclusive  juris- 
diction of  Congress.  State  of  Indiana  r. 
Pullman  Palace  Car  Co.  [C.  C]  16  Fed.  193. 

"In  Moridou  v.  N.  H.  &  H.  R.  R.  Co.  [223 
U.  S.  1]  32  S.  Ct  169  [56  L.  Ed.  327,  38  L. 
R.  A.  (N.  8.)  44],  the  Supreme  Court  of  the 
United  States,  referring  to  commerce  clauses 
of  the  Constitution,  says:  They  have  been 
considered  by  this  court  so  often  and  under 
such  varied  connections  that  some  proposi- 
tions bearing  upon  the  extent  and  nature 
of  this  power  have  come  to  be  so  firmly  sefr 
tied  as  no  longer  to  be  open  to  dispute,  among 
them  being  (1)  that  the  term  "commerce" 
comprehends  more  than  the  mere  exchange 
of  goods.  It  embraces  commercial  interconrse 
in  all  its  branches,  Including  transportation 
of  passengers  and  property  by  common  ca^ 
rters,  whether  carried  by  water  or  by  land.' 
It  la  therefore  not  open  to  argument  but 
that  the  transportation  of  passengers  from 
one  state  to  another  is  embraced  within  the 
meaning  of  the  words  Interstate  commerce,' 
and  that  Congress  has  the  authority  to  regu- 
late such  transportation. 

"In  the  case  of  Hoke  et  al.  ▼.  United  SUtes 
[227  U.  S.  308]  33  S.  Ct  281  [57  L.  Ed.  623, 
43  L.  R.  A.  (N.  S.)  906,  Ann.  Cas.  1913E,  90S], 
it  is  held:  'Congress,  in  the  exercise  of  its 
power  to  regulate  commerce,  could  lawfully 
enact  the  provisions  of  the  White  Slave  Act 
of  June  25,  1910  (36  Stat  at  Large,  826,  6 
395,  U.  S.  Comp.  St  Supp.  1911,  p.  1343),  mat 
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lug  criminal  the  transportation  of  women  or 
girls  In  Interstate  commerce  tor  the  purpose 
of  prostitution  or  debauchery,  or  other  Im- 
moral purposes,  or  the  obtaining,  aiding,  or 
inducing  of  such  transportation.' 

"That  the  state  law  under  consideration  at- 
tempts to  control  a  certain  phase  of  inter- 
state commerce  is  disclosed  in  the  first  three 
lines  of  the  act  in  question,  which  declare: 
Tbe  importation  of  women  and  girls  into  this 
state,  or  the  exportation  or  women  and  girls 
from  this  state  for  immoral  purposes,  Is  here- 
by prohibited.'  We  then  have  a  state  law  and 
a  federal  law,  each  dealing  with  the  same 
snbject,  and  are  to  Inquire  what  effect  one 
has  upon  the  other.  Are  they  of  equal  poten- 
cy and  effect ;  are  they  concurrent,  or  must 
one  give  way  to  the  other? 

"Chief  Justice  Marshall,  in  McCulloch  v. 
Maiyland,  4  Wheat  316,  4  L.  Ed.  679,  says: 
■If  any  one  proposition  could  command  the 
nnlveraal  assent  of  mankind,  we  might  ex- 
pect It  would  be  this:  that  the  government 
of  the  Union,  though  limited  in  its  powers,  Is 
supreme  within  Its  sphere  of  action.  This 
wonld  seem  to  result  necessarily  from  its  na- 
ture. It  is  the  government  of  all ;  its  powers 
are  delegated  by  all;  It  represents  all,  and 
acts  for  all.  Though  any  one  state  may  be 
willing  to  control  its  operations,  no  state  is 
willing  to  allow  others  to  control  them.  The 
nation,  on  those  subjects  on  which  it  can  act, 
must  necessarily  bind  its  component  parts. 
But  this  question  is  not  left  to  mere  reason ; 
the  people  hare,  in  express  terms,  decided  it 
by  saying:  "This  Constitution  and  the  laws 
of  the  United  States  which  shall  be  made  in 
pursuance  thereof,"  "shall  be  the  supreme 
law  of  the  land,"  and  by  requiring  that  the 
members  of  the  state  legislatures,  and  the  of- 
ficers of  the  executive  and  Judicial  depart- 
ments of  the  states,  shall  take  the  oath  of 
fidelity  to  it.  The  government  of  the  United 
States,  then,  though  Umited  in  its  powers.  Is 
supreme;  and  its  laws,  when  made  in  pursu- 
ance of  the  Constitution,  form  the  supreme 
law  of  the  land,  "anything  in  the  Constitu- 
tion or  laws  of  any  state  to  the  contrary  not- 
withstanding."'  Vnrtber  on  in  the  same 
opinion,  the  court  uses  this  language:  'This 
great  principle  is  that  the  Constitution  and 
tbe  laws  made  in  pursuance  thereof  are  su- 
preme; that  they  control  the  Constitution 
and  laws  of  the  respective  states,  and  can- 
not be  controlled  by  them.' 

"In  Smith  t.  Alabama,  124  U.  S.  4G5  [8 
Snp.  Ct  564]  81  L.  Ed.  508,  the  Supreme 
Court  of  the  United  States  says:  "The  grant 
of  power  to  Congress  in  the  Constitution  to 
regulate  commerce  with  foreign  nations  and 
among  tbe  several  states,  it  Is  conceded,  is 
paramount  over  all  legislative  powers  which, 
in  consequence  of  not  having  been  granted  to 
Congress,  are  reserved  to  the  states.  It  fol- 
lows that  any  legislation  of  a  state,  although 
In  pursuance  of  an  acknowledged  power  re- 
138P.-S2 


served  to  it,  which  conflicts  with  tbe  actual 
exercise  of  the  power  of  Congress  over  the 
subject  of  commerce,  must  give  way  before 
the  supremacy  of  the  national  authority.' 

"In  Covington  &  Cincinnati  Bridge  Co.  v. 
Kentucky  [154  U.  S.  204,  14  Sup.  Ct  1087] 
38  L.  TM.  962,  the  Supreme  Court  of  the  Unit- 
ed States  says:  "The  adjudications  of  this 
court  with  respect  to  the  power  of  the  states 
over  tbe  general  subject  of  commerce  are 
divisible  into  three  classes:.  First,  tbose  in 
which  the  power  of  the  state  is  exclusive; 
second,  tbose  in  wMcb  tbe  states  may  act  in 
the  absense  of  legislation  by  Congress ;  third, 
tbose  in  which  the  action  of  Congress  is  ex- 
clusive, and  tbe  states  cannot  interfere  at 
all.' 

"It  will  be  admitted  without  argument  that 
the  statute  in  question  does  not  fall  within 
the  third  class  of  cases  above  mentioned, 
and  that  the  state  under  Its  reserved  police 
power  has  tbe  right,  at  least  In  the  absence 
of  congressional  legislation,  to  control,  the 
matter  of  bringing  persons  Into  the  state, 
there  to  engage  in  immoral  practices.  In  tbe 
case  of  Hoke  et  al.  v.  United  States,  supra, 
the  Supreme  Court  of  tbe  United  States  says: 
There  is  unquestionably  a  control  in  the 
states  over  tbe  morals  of  their  citizens,  and, 
it  may  be  admitted,  it  extends  to  making 
prostitution  a  crime.  It  is  a  control,  bow- 
ever,  which  can  be  exercised  only  within  the 
Jurisdiction  of  the  states,  but  there  is  a  do- 
main which  tbe  states  cannot  reach,  and 
over  which  Congress  alone  luis  power;  and, 
if  such  power  be  exerted  to  control  what  tbe 
states  caimot  It  is  an  argument  for,  not 
against  its  legality.'  It  must  likewise  now 
be  conceded  that  tbe  statute  does  not  fall 
within  the  first  class  of  cases  above  mention- 
ed, for  tbe  reason  that  in  Hoke  v.  United 
States,  supra,  the  Supreme  Court  has  held 
that  the  Maim  Act  Is  a  valid  exercise  of  the 
power  of  Congress  under  the  commerce  clause 
of  the  federal  Constitution. 

"Having,  by  the  process  of  elimination,  re- 
moved the  act  in  question  from  the  first  and 
third  classifications  made  by  the  Supreme 
Court  In  the  Covington  &  Cincinnati  Bridge 
Co.  Case,  it  follows,  of  necessity,  that  it  must 
come  under  tbe  second  class — that  is,  that 
the  power  attempted  to  be  exercised  is  one 
of  tbose  instances  in  which  tbe  state  may  act 
In  tbe  absence  of  legislation  by  Congress — 
and  it  remains  only  to  determine  what  effect 
the  congressional  act  has  upon  the  state  act 
This  subject  has  been  passed  upon  in  a  num- 
ber of  recent  cases,  all  holding  that  In  tbose 
instances  in  which  the  state  has  power  to  act 
in  the  absence  of  legislation  by  Congress, 
when  Congress  does,  by  its  act,  manifest  a 
purpose  to  take  possession  of  a  subject  with- 
in its  power  under  the  commerce  clauses  of 
the  Constitution,  all  state  policies,  regula- 
tions, and  laws  upon  the  subject  are  super- 
seded by  the  congresslenal  act  Adams  Ex- 
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preas  Co.  t.  Cronlnger  [226  U.  S.  491]  33  Sup. 
Ot  148  [57  li.  Ed.  314,  44  Ij.  B.  A.  (N.  S.)  257] ; 
Chicago,  B.  &  Q.  By.  Co.  v.  Miller  [226  U.  S. 
513]  33  Sup.  Ct  165  [57  L.  Ed.  323];  Northern 
Pac.  By.  V.  State  of  Washington  [222  U.  S. 
370]  32  Sup.  Ct  160  [56  L.  Ed.  237].  The 
same  holding  has  been  made  by  the  Supreme 
Court  of  Montana  In  the  recent  case  of 
Melzner  t.  Northern  Pac.  By.  Co.,  46  Mont. 
277,  127  Pac.  1003. 

"Counsel  for  the  state,  however,  insists 
that  both  of  these  acts  remain  In  effect,  and 
the  Jurisdiction  over  the  offense  named  Is 
concurrent  In  the  federal  and  state  courts; 
that  the  United  States  and  the  state  being 
different  sovereignties,  the  same  act  may 
be  an  offense  against  both.  This  might  be 
true  In  some  instances,  but  here  we  are  eon- 
fronted  with  the  fact  that,  so  far  as  the 
regulation  of  Interstate  commerce  Is  concern- 
ed, the  states  have  expressly  surrendered 
the  entire  subject  to  the  general  government, 
and  that,  when  the  general  government  sees 
at  to  exercise  the  powers  delegated  and  sur- 
rendered to  It  by  the  states,  the  state  is  pre- 
cluded from  saying  that  the  subject,  or  any 
matter  connected  therewith.  Is  under  the  con- 
current control  of  the  two  sovereignties. 
The  case  of  State  v.  Northern  Pacific  Ry.  Co., 
36  Mont.  582  [93  Pac.  945,  15  L.  R.  A.  (N.  S.) 
134,  13  Ann.  Cas.  144],  appears  to  be  an  an- 
swer to  these  contentions  of  counsel.  In  that 
case  the  state  sought  to  punish  as  a  crime  the 
violation  of  what  is  known  as  the  Sixteen 
Hour  Law,  and,  while  a  conviction  was  sus- 
tained on  the  ground  that  the  federal  law 
covering  the  same  matter  had  not  become 
effective  at  the  time  of  this  prosecution,  the 
court,  in  effect,  holds  that,  as  soon  as  the 
federal  law  should  become  effective,  prosecu- 
tions under  the  state  law  could  no  longer  be 
maintained,  thus  applying  to  criminal  prose- 
cutions the  same  rules  which  have  been 
announced  In  the  civil  cases  above  cited." 

This  disposition  of  the  matter  as  presented 
to  the  district  court  is  complete.  The  Attor- 
ney General,  however,  contends  before  os 
that  the  position  of  the  district  court  is 
untenable,  because  the  state  statute  in  ques- 
tion Is  not  an  attempt  to  directly  regulate 
interstate  commerce,  since  it  does  not  Impose 
any  restriction,  tax,  burden,  condition,  or 
prohibition  upon  the  carriers,  or  upon  the 
freedom  of  individuals  moving  from  state  to 
state;  and  therefore,  being  a  reasonable  ex- 
ercise of  the  reserved  police  power.  It  is  not 
open  to  attack  as  an  Interference  with  Inter- 
state commerce.  In  other  words,  the  stat- 
ute addresses  Itself  only  to  citizens  of  this 
state  upon  a  matter  within  the  range  of  its 
police  powers.  The  argument  has  some 
plausibility  and  might  command  respect, 
were  it  not  for  the  direct  answer  to  be  found 
in  Hoke  et  al.  v.  United  States,  cited  above. 
The  Mann  Act  also  addresses  itself  to  the 
citizens  of  this  state  in  common  with  the 
citizens  of  all  the  other  states,  and  it  is  level- 


ed not  merely  at  the  person  who  transports, 
but  also  at  the  person  "who  shall  cause  to 
be  transported  or  aid  or  assist  in  obtaining^ 
interstate  transportation  for  "any  woman  or 
girl  for  the  purpose  of  prostitution  or  de- 
bauchery, or  for  any  other  immoral  purpose." 
The  state  statute  provides  that  "whoever 
sttall  •  •  •  aid  any  such  woman  or  gU 
in  obtaining  transportation  to  *  *  *  this 
state  for  the  purpose  of  prostitution  or  cod- 
cubinage,  or  for  any  other  immoral  purpose, 
shall  be  deemed  guilty  of  a  felony,"  etc 
The  only  difference  in  these  provisions  is  tbat 
where  the  Mann  Act  uses  the  word  "de- 
bauchery" the  state  statute  says  "eoncnWn- 
age'* ;  but  this  difference  is  not  essential 
Athanasaw  et  al.  v.  United  States,  227  C.  S. 
326,  .33  Sup.  Ct.  285,  67  L.  Ed.  528,  Ann.  Cas. 
1913B,  911.  Now,  if ,  as  is  the  case,  the  very 
provision  of  the  Mann  Act  above  referred  t« 
has  been  anthoritatively  construed  to  be 
a  direct  regulation  of  interstate  commerce, 
how  can  it  be  said  that  the  like  provision  ot 
the  state  statute  is  not  of  the  same  charat 
ter? 

The  assertion  that  the  state  statute  im- 
poses no  restriction,  condition,  or  prohibition 
upon  the  freedom  of  individuals  In  movlag 
from  state  to  state  would  seem  to  carry  Its 
own  answer.  When  the  statute  says  tliat 
importation  into,  or  exportation  from,  this 
state  of  women  and  girls  for  immoral  pnrixis- 
es  is  unlawful,  it  characterizes  not  mereij 
the  act  of  the  person  who  furthers  the  im- 
portation or  exportation,  but  also  the  art  of 
the  person  imported  or  exported;  and  the 
unlawful  character  of  the  act  of  the  person 
imported  or  exported  is  not  affected  by  the 
drcumstance  that  the  i>enaltie8  of  the  law 
are  not  visited  upon  her.  A  person  is  not 
at  liberty  to  do  an  unlawful  thing.  In  tbe 
absence  of  both  the  federal  and  state  stat- 
utes, persons  would  be  at  liberty  to  coine 
into  and  go  ont  of  this  state,  without  regard 
to  sex  or  purxMse.  Freedom  of  movemenc 
implies  the  right  to  receive  assistance  when 
such  assistance  may  be  had.  To  deny  to  A 
the  right  to  assist  B.  is  to  deny  to  B.  the 
right  to  be  assisted  and  so  restrict  the  move- 
ments of  B.  In  the  case  of  women  and  girls 
who  come  and  go  for  immoral  purposes,  this 
Is  the  laudable  purpose  of  both  the  state 
and  federal  enactments.  "If  the  faculty  of 
interstate  transportation  can  be  taken  awa.v 
;  from  the  demoralization  of  lotteries,  the  de- 
basement of  obscene  literature,  the  contagion 
of  diseased  cattle  or  persons,  the  Imparity 
of  food  and  drugs,  the  like  facility  can  be 
taken  away  from  the  systematic  enticement 
to,  and  the  enslavement  in  prostitution  and 
'  debauchery  of,  women,  and,  more  inststentlj. 
of  girls."  Hoke  et  al.  v.  United  States,  so- 
j  pra.  While  the  transportation  of  persons  is 
I  a  branch  of  legitimate  commerce,  to  knowing- 
,  ly  transport  or  aid  in  the  transportation  <^ 
!  women  and  girls  for  Immoral  purposes  is  a 
i  proceeding  which  the  best  sense  of  all  the 
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world  win  condemn,  and  which  as  a  menace 
to  its  own  welfare,  any  state  may  prohibit 
nnder  Its  police  power.  Such  I^slation  is 
doubtless  effecUve  so  long  as  Congress  re- 
mains silent  on  the  subject  Morgan  Steam- 
iihip  Co.  ▼.  I^nlslana,  118  U.  S.  455,  6  Sup. 
Ct.  1114,  30  L.  Ed.  237;  Cooley  v.  Post  War- 
dens of  Philadelphia,  12  How.  299,  318,  13 
L.  Ed.  996;  Covington,  etc,  Bridge  Go.  ▼. 
Kentucky,  supra. 

The  fallacy  of  appellant's  position  here 
is  that  if  a  state  statute  is  an  exercise  of 
the  police  power,  it  may  be  enforced,  al> 
though  it  be  a  direct  regulation  of  Interstate 
commerce  in  a  respect  covered  by  federal 
legislation.  "The  line  of  distinction  between 
that  which  constitutes  an  interference  with 
commerce  and  that  which  is  a  mere  police 
regulation,  is  sometimes  exceedingly  dim  and 
shadowy,  and  It  is  not  to  be  wondered  at 
that  learned  jurists  differ  when  endeavoring 
to  classify  the  cases  which  arise.  It  is  not 
doubted  that  Congress  has  the  power  to  go 
beyond  the  mere  regulations  of  commerce 
which  It  is  accustomed  to  establish,  and  to 
descend  to  the  moat  minute  directions,  If  It 
shonld  be  deemed  advisable;  and  that  to 
whatever  extent  the  grround  shall  be  covered 
by  those  directions,  the  exercise  of  state 
power  is  excluded."  Cooley's  Const  Lim. 
(7th  Ed.)  856. 

Of  certain  quarantine  regulations  of  the 
state  of  Louisiana  It  was  remar"ked  by  the 
Supreme  Court  of  the  United  States :  "While 
it  may  be  a  police  power  in  the  sense  that 
all  provisions  for  the  health,  comfort,  and 
security  of  the  citizens  are  police  regula- 
tions, and  an  exercise  of  the  police  power, 
it  has  been  said  more  than  once  In  this  court 
that,  even  where  such  powers  are  so  exercis- 
ed as  to  come  within  the  domain  of  federal 
authority  as  defined  by  the  Constitution,  the 
latter  must  prevail."  Morgan  Steamship  Co. 
V.  Louisiana,  supra. 

The  provision  before  us  dedans  that,  un- 
der certain  circumstances,  women  and  girls 
are  not  legitimate  subjects  of  commerce.  No 
one  will  dispute  it,  but  the  controlling  power 
to  make  that  declaration  rests  with  Con- 
gress; otherwise  the  power  vested  in  Con- 
gress to  regulate  Interstate  commerce,  may 
be  circumscribed  by  the  ability  of  the  state 
to  determine  what  shall  or  what  shall  not  be 
regulated.  "The  police  power  would  not  only 
be  a  formidable  rival,  but  In  a  struggle, 
must  necessarily  triumph  over  the  com- 
mercial power,  as  the  iwwer  to  regulate  is 
dependent  upon  the  power  to  fix  and  deter- 
mine upon  the  subjects  to  be  regulated." 
License  Cases;  Peirce  v.  New  Hampshire,  5 
How.  597,  GOO,  12  L.  Bd.  256.- 

The  foregoing  is,  of  course,  Intended  to 
apply  only  to  those  portions  of  the  first  sec- 
tion of  chapter  1,  Laws  of  1911,  which  relate 
to  transportation  into  this  state  from  wlth- 
ont,  and  must  not  be  taken  as  an  intimation 


against  the  validity  of  any  other  provl^on 
of  that  section  or  of  any  other  section  of 
that  act 

The  judgment  Is  affirmed. 

Affirmed. 

BRANTLX,  a  X,   and  HOLLOWAY,   J., 

concur. 


WALLACE  T.  CHICAGO,  M.  &  P.  S.  BI,  CO. 

et  al. 

(Supreme  Court  of  Montana.    Jan.  26,  1914.) 

1.  Appeal  and  Ekbok  (|  854*)  —  Bevikw  — 
Theory  and  Gbodnds  of  Decision. 

Where  an  order  grantiog  a  new  trial  was 
general  in  its  terms,  it  would  be  affirmed  if  jus- 
tified upon  any  of  the  grounds  assigned  in  the 
notice  of  intention  to  move  for  a  new  trial, 
regardless  of  the  reasons  given  by  the  court 
for  its  ruling. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3403.  3404,  3408-3424, 
3427-3430;    Dec.  Dig.  {  854.*] 

2.  Master  and  Servant  (|  129*)— LiABiLirr 
FOB  Injuries— Proximate  Cadsi. 

Plaintiff,  with  other  employes,  had  been 
engaged  in  moving  the  drive  wlieela  of  a  loco- 
motive from  a  track  to  a  lathe  for  the  pur- 
pose of  truing  up  the  wheels.  After  the  wheels 
had  been  placed  in  the  usual  position  prepara- 
tory to  attaching  the  taclsle  necessary  to  raise 
the  wheels  into  the  lathe,  they  were  blocked 
with  blocks  sufficient  to  hold  them  if  not  re- 
moved, but  while  plaintiff  was  reaching  into  a 
pit  after  a  portion  of  the  tackle,  the  foreman 
either  removed  or  ordered  the  removal  of  the 
blocks,  permitting  the  wheels  to  roll  against 
and  injure  plaintiff.  Eeld,  that  the  removal  of 
the  blocks,  and  not  the  failure  of  the  employ- 
er to  provide  safer  means  than  those  in  use 
for  moving  the  wheels  from  the  track  to  the 
lathe,  was  the  proximate  cause  of  the  injury; 
and  hence,  where  the  court  submitted  such  fail- 
ure as  the  only  ground  of  recovery,  a  verdict 
for  plaintiff  was  not  authorized  by  the  instruc- 
tions, and  was  properly  set  aside. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {}  257-263;  Dec  Dig.  % 
129.*] 

3.  Negligence  (8  56*)— Proximate  Cause. 

It  is  only  such  negligent  acts  as  bear  a 
direct,  proximate,  and  causal  relation  to  an  in- 
jury that  give  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {§  69,  70:    Dec.  Dig.  %  56.*] 

4.  Neglioknce  (S  66*)— "Proximate  Cause." 

The  "proximate  cause"  of  an  injury  is 
that  which,  in  a  natural  and  continuous  se- 
quence, unbroken  by  any  new,  independent 
cause,  produces  the  injury,  and  without  which 
the  injury  would  not  have  occurred. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §§  69,  70;    Dec.  Dig.  §  50.* 

For  other  definitions,  see  Words  and  Pliras- 
es,  vol.  6,  pp.  5758-5769;   vol.  8.  p.  7771.] 

5.  Master  and   Servant    (j   276*)— Actions 
for  Injuries— Burden  or  Proof. 

An  employe  suing  for  injuries  must  not 
only  prove  the  injury,  but  show,  by  some  sub- 
stantial evidence,  the  causal  connection  between 
the  employer's  negligence  and  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  950-952,  954,  959,  970, 
970;    Dec.  Dig.  !  278.*] 
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6.  Nkoligence  (J  134»)— Actions  fob  Inju- 
BiEB — Burden  of  Proof. 

The  efficient  cause  of  an  Injury  may  be 
shown  by  indirect  evidence,  but  not  unless  the 
circumstances  are  such  that  they  not  only  tend 
affirmatlTely  to  show  it,  bnt  also  tend  to  ex- 
clude any  other  cause. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  ${  267-270,  272,  273;  Dec  Dig.  { 
134.»] 

7.  Master  and  Sebvant  (S§  101,  102*)— Lia- 
Bij-iTT  FOB  Injuries  —  Toqm  and  Appli- 
ances. 

An  employer  is  not  an  insurer,  and  is  not 
required  to  select  the  safest  appliances  nor  the 
best  method  for  their  operation,  but  only  to 
furnish  the  appliances  in  general  use  for  the 
same  purpose,  and  operated  in  the  same  way, 
by  reasonably  prudent  and  careful  men  under 
like  circumstances. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  135,  171,  174,  178-184, 
192;   Dec.  Dig.  «  101,  102.»] 

Appeal  from  District  Court,  Custer  County ; 
Sydney  Sanner,  Judge. 

Action  by  William  Wallace  against  the 
Chicago,  Milwaukee  &  Puget  Sound  Rail- 
way Company  and  another.  From  an  order 
granting  a  new  trial  after  a  verdict  for  plain- 
tiff, he  api)eal8.    Affirmed. 

Loud  &  Campbell,  of  Miles  City,  and  Hen- 
ry C.  Smith,  of  Helena,  for  appellant  Geo. 
W.  Farr,  of  Miles  City,  H.  H.  Field,  of  Chi- 
cago, 111.,  for  respondenta 


POINDEXTEE,  District  Judge.  Action  for 
personal  Injury.  The  plaintiff  brought  this  ac- 
tion for  Injuries  sustained  by  him  while  em- 
ployed as  a  helper  or  laborer  in  the  machine 
shop  of  the  defendant  Chicago,  Mllwaulcee  & 
Puget  Sound  Railway  Company  on  April  4, 
1912.  The  amended  complaint  after  the  usual 
allegation  as  to  the  Incorporation  of  defend- 
ant company  and  other  formal  allegations,  and 
that  the  defendant  Feeley  was  a  machinist 
In  the  employ  of  the  defendant  railway  com- 
pany, and  acting  as  a  superintendent  for  and 
on  behalf  of  said  defendant  railway  company 
and  In  immediate  charge  of  a  certain  lathe 
In  the  machine  shop  of  the  railway  company 
at  Miles  City,  Mont,  and  that  the  plaintiff 
was  working  under  his  immediate  direction 
and  supervision  at  the  time  of  the  injuries 
complained  of,  alleges  that  it  was  the  duty 
of  the  defendants  "to  provide  suitable  and 
safe  appliances  and  to  use  dne  and  proper 
skill,  care,  and  diligence  in  providing  suit- 
able, safe,  and  sufficient  appliances  for  the 
transfer  and  passage  of  said  wheels  or  trucks 
to  and  from  said  lathe"  ;  that  the  defendants 
did  not  provide  such  suitable,  safe,  sufficient 
or  any  appliances  for  such  work,  but  on  the 
contrary,  negligently  and  carelessly  failed 
to  provide  any  appliances  whatever  for  the 
safe  and  proper  handling  of  said  wheels  or 
trucks,  and  negligently  and  carelessly  caused 
said  wheels  or  trucks  to  be  rolled  from  the 
place  where  they  had  been  detached  from  the 
engine  across  the  floor  of  said  machine  shop. 


without    providing   any   suitable    means   of 
holding  or   controlling  the   same,   and  that 
such  method  and  means  of  handling  said 
wheels  or  trucks  was  unsuitable,  unsafe  and 
inadequate,  all  of  which  was  known  to  the 
said  defendants  and  each  thereof;   "tliat  af- 
ter  said   drive    wheels   had   been   removed 
from  said  engine  they  were,  under  the  direc- 
tion and  control  of  said  superintendent  Jo- 
seph Feeley,  being  moved  by  the  plaintiff  and 
certain  other  servants,  agents,  and  employ^ 
of  the  said  defendant  company,  each  and  all 
of  whom  were  then  acting  under  the  Immedi- 
ate supervision,  direction,  control,  and  orders 
of  the  said  defendant  Joseph  Feeley;    that 
after  said  drive  wheels  had  been  moved  from 
said  track  in  the  direction  oC  said  lathe,  the 
said  defendant  Joseph  Feeley  caused  said 
wheels  to  be  stopped  and  blocks  to  be  placed 
under  said  wheels  to  prevent  the  same  from 
rolling    or   moving;     that    after   said  drive 
wheels  had  been  blocked  as  aforesaid,  the 
plaintiff,  in  the  itroper  discharge  of  bis  du- 
ties as  such  helper  or  laborer,  and  upon  the 
order  of  the  said  defendant  Joseph  Feeley, 
was  engaged  in  reaching  down  into  a  cer- 
tain pit  below  the  floor  of  said  machine  shop, 
and  in  taking  therefrom  certain  hooks  at- 
tached to  a  chain,  and  which  said  hooks  and 
chain  were  then  and  there  a  part  of  the  ap- 
pliances  furnished   by   the   said   defendant 
company,  and  by  the  said  defendant  company 
used  for  the  purpose  of  hoisting  wheels  or 
trucks  from  the  floor  up  to  and  upon  said 
lathe  in  order  that  the  same  might  be  re- 
paired;   that  before  said  hooks  and  chain 
would  be  attached  to  said  wheels,  in  the  or- 
dinary course  and  conduct  of  such  operations. 
It  was  necessary  for  said  wheels  to  be  moved 
nearer  to  said  lathe  than  they  were  at  the 
time  they  were  so  blocked  as  aforesaid ;  that 
while  this  plaintiff  was  then  and  there  so  en- 
gaged in  the  proper  discharge  of  his  duties 
as  such  helper  or  laborer,  as  hereinl>efore 
alleged,  and  while  then  and  there  in  a  stoop- 
ing or  Ifiheellng  position  with  his  back  to- 
wards said  wheels,  the  said  defendant  Jo- 
seph Feeley  carelessly  and  negligently  gave 
an  order  to  those  certain  servants,  agents, 
and  employes  of  the  said  defendant  company 
who   were   assisting  In  the  moving  of  said 
wheels,  in  relation  to  the  blocks  which  had 
been  placed  under  said  wheels,  the  exact  lan- 
guage of  which  said  order  plaintiff  is  now 
unable  to  state,  the  substance  and  effect  of 
said  order  being,  however,  a  direction  to  said 
servants,    agents,    and   employes   to  remove 
said  blocks  from  under   said  wheels;    that 
said  servants,  agents,  and  employes  of  said 
defendant  company  obeyed  said  order  and  di- 
rection, and  negligently  and  carelessly  moved 
or  displaced  the  block  from  in  front  of  said 
wheels,    while   this   plaintiff  was   then  amd 
there  in  a  place  of  danger  in  such  kneeling 
position  In  front  of  said  wheels,  and  without 
any  warning  to  this  plaintiff,  and  then  and 
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there  negligently  and  carelassly  caused  and 
iwnnltted  said  wheels  to  roll  over,  onto,  and 
upon  this  plaintiff,  thereby  carelessly  and 
negligently  Injuring  plaintiff  upon  his  body 
and  person,  as  hereinafter  more  particularly 
alleged."  The  plaintiff's  Injuries  are  then 
described,  and  damages  are  claimed  on  ac- 
count thereof.  The  defendants  admit  the 
employment  of  plaintiff  as  alleged  and  the 
injuries,  but  deny  the  negligence  charged  by 
the  plaintiff,  and  set  up  that  if  there  was 
any  injury  to  plaintiff,  it  was  due  to  the 
negligence  of  a  fellow  servant.  They  also 
plead  contributory  negligence  and  assump- 
tion of  risk  by  plaintiff.  On  the  trial  verdict 
and  judgment  were  for  the  plaintiff.  De- 
fendant's motion  for  a  new  trial  was  granted, 
and  plaintiff  has  appealed. 

[1]  The  order  granting  a  new  trial  was 
general  in  Its  terms,  and,  regardless  of  the 
reasons  given  by  the  court  below  for  Its  rul- 
ing. If  It  may  be  justified  upon  any  of  the 
gronnds  assigned  in  the  notice  of  Intention  to 
move  for  a  new  trial,  it  must  be  affirmed. 
The  notice  of  intention  contained  all  the 
statutory  grounds,  including  Insufficiency  of 
the  evidence  to  justify  the  verdict,  and  that 
the  verdict  is  against  the  law.  Many  alleged 
errors  were  urged  as  warranting  the  order. 
It  is  only  necessary  to  consider  the  assign- 
ment of  insufficiency  of  the  evidence,  to  show 
that  the  court  was.  correct  in  entering  the  or- 
der appealed  from. 

[2]  It  appears  that  the  plaintiff  and  other 
laborers  were  members  of  a  wheel  press  gang 
at  defendant  company's  shop  in  Miles  City, 
and  on  April  4,  1912,  were  engaged  in  moving 
the  drive  wheels  of  a  locomotive  from  a  track 
to  a  lathe,  some  30  feet  distant,  for  the  pur- 
pose of  truing  up  the  wheels;  that  the  wheels 
were  very  heavy,  and  it  was  necessary  to 
block  them  in  order  to  hold  them  stationary; 
that  for  this  purpose  they  used  short  wooden 
blocks  about  two  inches  by  six  or  eight  inch- 
es, placed  in  front  of  and  behind  the  wheels; 
that  this  blocking  was  required  on  account 
of  the  block  of  iron  cast  between  two  or  four 
ot  the  spokes  of  each  wheel,  called  a  coun- 
terpoise or  balance;  and  that  defendant 
Peeley  was  In  charge  of  the  lathe.  The  tes- 
Omony  Is  conflicting  as  to  whether  or  not  the 
work  of  moving  tiie  wheels  by  the  wheel 
press  gang  on  the  occasion  referred  to  was 
under  the  direction  and  supervision  of  de- 
fendant Peeley.  Testimony  was  also  given 
in  regard  to  the  appliances  in  use;  but,  as 
we  view  the  case,  It  is  needless  to  Incumber 
this  opinion  with  a  recital  thereof. 

Plaintiff  testified  that  they  had  brought 
the  wheels  from  the  track  to  the  usual  posi- 
tion in  front  of  the  lathe  where  they  were 
blocked  preparatory  to  attaching  the  tackle 
necessary  to  raise  the  wheels  Into  the  lathe ; 
that  the  counterpoise  or  weight  was  in  a 
forward  position  when  the  wheels  were  so 
blocked ;  that  a  portion  of  this  tackle  was  in 
1  pit  directly  In  front  of  the  place  where  the 


wheels  were  stopped;  and  that  It  was  a 
part  of  his  duty  to  get  down  in  the  pit  and 
take  out  the  tackle;  that  he  helped  to  block 
the  wheels  with  the  wooden  blocks,  placed 
as  above  described;  that  the  block  "was  suf- 
ficient to  hold  the  wheels  If  not  removed"; 
that  the  pit  was  about  18  Inches  deep,  and 
that  he  was  reaching  down  Into  the  pit  when 
Injured.  In  describing  the  accident  he  said: 
"I  got  down  sort  of  this  way  [indicating]  to 
reach  down  into  the  pit  in  this  position. 
When  I  was  down  In  that  position  the  wheels 
were  Just  about  there  [indicating].  This  was 
after  the  wheels  had  been  blocked.  While 
I  was  in  this  position  Mr.  Feeley  said:  'All 
right  boys,'  and  the  blocks  was  kicked  away 
and  the  wheels  came  rolling  right  onto  my 
left  leg.  When  I  was  in  this  position  Mr. 
Feeley  was  standing  in  front  at  the  side  of 
the  wheel  that  went  over  my  leg,  and  Just 
beside  the  block  which  was  placed  in  front 
of  the  wheel.  Some  person  kicked  the  block 
away  that  I  had  placed  in  front  of  the  wheel. 
I  did  not  see  any  other  person  near  the  block 
at  the  time  than  Mr.  Feeley.  At  this  time  I 
was  facing  the  lathe.  I  did  not  see  Mr.  Fee- 
ley  kick  the  block.  I  was  lifting  the  chains 
out  at  the  time  it  was  kicked.  While  I  was 
in  this  position  I  heard  a  sound  as  If  some 
one  was  ordering  or  saying  all  was  right  and 
a  sound  In  the  nature  of  a  sort  of  a  knock 
or  shove  as  if  the  block  was  kicked  along  the 
floor,  and  Just  at  that  moment  I  received 
the  Injury."  He  stated  several  times  during 
the  course  of  his  testimony  that  the  blocks 
were  sufficient  to  hold  the  wheels,  and  also 
stated  that  he  had  often  gotten  the  chains 
from  the  pit,  that  he  knew  the  wheels  were 
very  heavy,  and  that  he  had  worked  for 
thre6  months  In  the  shop.  On  cross-examina- 
tion he  testified:  "After  I  was  stooping 
down  there  I  heard  somebody  say  something ; 
it  was  a  sound  of  a  voice;  I  simply  beard 
somebody  talk.  It  appeared  to  me  like  it 
was  'Go  ahead,  boys.'  That  was  what  I 
heard.  Q.  Who  was  it  said  that?  A.  I  don't 
—  Mr.  Feeley.  Q.  Well,  how  do  you  know 
it  was  Mr.  Feeley?  A.  It  was  his  orders. 
Generally  he  gave  the  orders.  Q.  Well,  do 
you  know  that  he  gave  them  at  that  partic- 
ular time?  A.  Tes,  sir;  because  we  were 
all  under  his  orders  and  had  to  obey  them. 
He  gave  them  at  that  particular  time.  There 
was  no  one  else  to  give  orders.  Q.  Well,  are 
you  positive  In  what  you  heard  that  was  . 
said,  or  do  you  Just  think  you  heard  some- 
body say  something?  A.  No,  sir;  I  don't 
think  it."  And  again  he  said:  "I  heard  the 
sound  of  a  block  kicked,  but  I  didn't  Bee 
anybody  kick  it.  I  heard  the  sound  that 
somebody  struck  It  with  their  toe."  And 
again  he  said:  "I  have  never  known  of  the 
blocks  coming  out  from  under  the  wheels, 
and  never  known  of  the  ylbraOon  of  the 
shops  to  Jar  the  blocks  from  under  the 
wheels."  He  also  testified:  "Q.  And  you 
knew  that  If  it  rolled  forward  and  your  leg 
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was  in  front  of  It,  It  would  probably  roll 
onto  your  leg,  didn't  you?  A.  Yes,  and  I 
knew  It  couldn't  roll  forward  If  It  was  block- 
ed. I  was  sure  that  It  was  blocked  before  I 
got  In  that  position."  The  accident  was  de- 
scribed as  happening  in  about  the  same  way, 
by  the  witness  Polys.  It  is  apparent  from 
plaintiff's  testimony  that  the  wheels  were 
taken  from  the  track  to  the  lathe  in  safety, 
and  that  little  remained  to  be  done  but  to  at- 
tach the  tackle  and  raise  the  wheels  into 
position  in  the  lathe. 

It  is  urged  by  plaintiff  that  the  defendant 
railway  company  was  negligent  in  failing  to 
provide  reasonably  safe  appliances  for  doing 
the  work,  and  that  its  failure  to  provide 
safer  means  than  those  in  use  at  the  time, 
to  transfer  the  wheels  from  the  track  to  the 
lathe,  was  the  proximate  cause  of  plaintiff's 
injury.  The  wheels  had  reached  a  position  in 
front  of  the  lathe,  and  were  blocked  to  pre- 
vent them  rolling  either  forward  or  back- 
ward. It  is  apparent,  as  testified  to  by  plain- 
tiff, that  the  accident  could  not  have  happen- 
ed had  the  block  not  been  removed  from  in 
front  of  the  wheel.  While  the  defendant 
railway  company  may  have  been  negligent  in 
failing  to  provide  reasonably  safe  appliances 
for  the  plaintiff  to  do  the  work  of  moving  the 
wheels — a  question  we  do  not  now  decide — 
yet  such  failure  in  no  wise  contributed  to 
plaintiffs  injury.  It  was  the  negligent  re- 
moval of  the  wooden  block  from  under  the 
wheel,  permitting  the  wheel  to  roll  onto 
plalndff,  that  was  the  proximate  cause  of 
the  injury;  no  other  conclusion  can  be 
drawn  from  the  evidence. 

[3, 4]  It  is  not  every  negligent  act  that 
gives  a  cause  of  action ;  it  is  only  such  neg- 
lect of  duty  as  bears  a  direct,  proximate,  and 
causal  relation  to  the  injury.  Monson  v.  La 
France  Copper  Ck).,  39  Mont.  50,  101  Pac.  243, 
133  Am.  St  Rep.  549;  Andree  v.  Anaconda 
C.  M.  Co.,  47  Mont  654,  133  Pac.  1090.  This 
court  has  defined  proximate  cause  as  follows: 
"The  proximate  cause  of  an  injury  is  that 
which  In  a  natural  and  continuous  sequence, 
unbroken  by  any  new  independent  cause,  pro- 
duces the  Injury,  and  without  which  the  In- 
jury would  not  have  occurred."  Mlze  v. 
Rocky  Mt  BeU  TeL  Co.,  38  Mont  521,  101 
Pac.  971,  129  Am.  St  Rep.  659,  16  Ann.  Cas. 
1189;  Therrlault  v.  England,  43  Mont  376, 
116  Pac.  581.  "It  is  a  rule,  so  fundamental 
as  to  be  axiomatic,  •  •  •  that  before  neg- 
ligence, however  established,  can  become  the 
basis  of  recovery,  causal  connection  must  be 
shown  between  it  and  the  injury  complained 
of."  Westlake  v.  Keating  Gold  Mining  Co., 
48  Mont  — ,  136  Pac.  40. 

[6,1]  In  De   Sandro  v.  Missoula   Light  & 

Power  Co.,  48  Mont  ,  136  Pac  711,  this 

court  said:  "It  is  not  sufficient  that  the 
plaintiff  prove  the  injury.  It  is  necessary 
that  he  go  further  and  show  by  some  sub- 
stantial evidence  the  causal  connection  be- 


tween the  negUeence  of  the  defendant  and 
the  injury ;    for  the  master  cannot  be  held 
liable  if  his  negligence  was  merely  a  condi- 
tion, as  opposed  to  the  efficient  cause  of  the 
injury."    Labatt  on  Master  and  Servant  (2d 
Ed.)  i  1570;    Monson  v.  La  France  Copper 
Co.,  39  Mont  50,  101  Paa  243,  133  Am.  St 
Rep.  649.    The  efficient  cause  may  be  shown 
by  indirect  evidence,  but  it  cannot  be  said 
to  be  established  by  such  evidence  unless  the 
circumstances  are  such  that  they  not  only 
'  tend  affirmatively  to  show  it,  but  also  tend 
■  to  exclude  any  other.    Monson  ▼.  La  France 
I  Copper  Co.,  supra ;    McGowan  t.  Nelson,  36 
Mont  67,  92  Pac.  40;    Shaw  v.  New  Year 
Gold  Mines  Co.,  31  Mont  138,  77  Paa  515." 
[7]  Applying  these  principles  to  the  pres- 
ent case,  we  conclude  that  the  only  ground 
I  of  negligence,  alleged  by  plaintiff  and  sustain- 
I  ed  by  the  evidence,  which  bore  a  causal  con- 
InecUon  with  the  plaintiff's  injury,  was  the 
I  careless  and  negligent  removal  of  the  block 
of  wood  from  in  front  of  the  wheeL    The 
j  only  logical  inference  that  can   be  drawn 
I  from  the  testimony  of  plaintiff  and  his  wit- 
nesses is  that  this  obstruction  to  the  move- 
;  ment  of  the  wheels  was  removed  by  defend- 
!ant  Feeley  or  by  his  order,  and  that  this 
was  the  proximate  and  sole  cause  of  the  in- 
i  jury.    The  appliances  provided  brought  the 
I  wheels  to  the  lathe  in  safety,  and  these  ap- 
jpliances,  whether  safe  or.  otherwise,  or  the 
I  failure  of  the  defendants  to  provide  other 
appliances,  had  no  direct  connection  with 
the  cause  of  plaintiCTs  injury.    At  the  time 
;  plaintiff  was  injured,  the  woris  of  moving  the 
{  wheels  to  the  lathe,  for  the  time  at  least  had 
ended ;    so  necessarily  had  ended  the  use  of 
the  appliances   provided    for  such    purpose. 
Had  the  block  of  wood  not  been  removed,  the 
accident  could  not  have  happened,  and,  as 
plaintiff  testified,  he  could  not  have  been  in- 
'  jured.    It  is  therefore  apparent  that  the  ttSl- 
ure  to  provide  different  or  safer  means  to 
'  move  the  wheels  from  the  track  to  the  lathe 
I  in  no  wise  contributed  to  plaintiff's  injury. 
It  may  be  that  some  safer  means  might 
'  have  been  devised  and  put  in  use  by  the  de- 
I  fendant  company  that  would  have  lessened 
I  the  probability  of  accident,  but  the  law  does 
I  not  require  the  employer  to  select  the  safest 
I  appliances  nor  the  best  method  for  their  op- 
I  oration.   The  employer  is  not  an  Insurer,  and 
I  absolute  safety  is  unattainable ;   his  duty  Is 
:  discharged  when  he  furnishes  the  appliances 
I  in  general  use  for  the  same  purpose  and  op- 
!  erated  in  the  same  way  by  reasonably  pra- 
I  dent  and  careful  men  under  like  circumstanc- 
es.   Kinsel  V.  North  Butte  Min.  Co.,  44  Mont 
445,  120  Pac.  797 ;  Gregory  v.  Chicago,  M.  & 
Puget  Sound  Ry.  Co.,  42  Mont  551,  113  Pac 
1123;    Cummings  v.   Reins  Copper  Co.,  40 
Mont  599,  107  Pac.  904;    Southern  Ry.  Co. 
V.  Lewis,  110  Va.  847,  67  S.  E.  357.    In  this 
I  case  it  was  not  the  failure  to  furnish  lea- 
,  sonably  safe  appliances,  but  the  misuse  ot 
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the  appliances  provided,  that  caused  tbe  In- 
jury. 

The  Jury  were  Instructed  that  they  were 
to  consider  the  defendant  Feeley  as  a  fellow 
servant  of  plaintiff ;  also.  If  they  should  And 
from  the  evidence  that  the  defendant  railway 
comiuiny  had  not  in  use  at  the  place  of  the 
accident  reasonably  safe  and  suitable  appli- 
ances or  methods  for  doing  the  work,  and  U 
tbey  should  find  that  plaintiff's  Injuries  were 
directly  and  proximately  caused  by  the  want 
of  such  safe  and  suitable  appliances  or  meth- 
ods, then  the  railway  company  would  be  lia- 
ble even  if  they  should  also  find  that  the  neg- 
ligent act  of  a  fellow  servant  aided  or  con- 
curred In  causing  the  Injury.  As  has  been 
sbown,  the  proximate  cause  of  plaintiff's  In- 
jury was  the  negligent  act  in  removing  the 
obstruction  from  under  the  wheel ;  hence  the 
failure  to  provide  reasonably  safe  appliances 
bad  no  causal  connection  with  plaintiff's  in- 
Jury.  Under  the  instructions  the  jury  should 
have  returned  a  verdict  for  the  defendants. 
The  court's  order  setting  aside  the  verdict 
was  therefore  justified. 

Kespondents  insist  that  plaintiff  assumed 
the  risk  of  such  an  injury  when  he  entered 
defendant  company's  employ,  and  for  that 
reason  cannot  recover  In  any  event.  It  can- 
not be  said  that  the  careless  and  negligent  re- 
moval of  the  block  of  wood  from  under  the 
wheel  was  one  of  the  risks  of  the  business 
assumed  by  the  plaintiff.  But  respondents 
urge  that  plaintiff  assumed  the  risk  of  Injury 
resulting  from  the  negligence  of  fellow  serv- 
ants, and  that,  as  the  injury  was  the  result 
of  the  negligence  of  a  fellow  servant,  plain- 
tiff cannot  recover.  While  it  is  true  that 
plaintiff  assumed  the  risk  of  injury  from 
negligence  of  fellow  servants,  under  the  evi- 
dence it  cannot  be  said,  as  a  matter  of  law, 
tbat  defendant  Feeley  was  the  fellow  serv- 
ant of  plaintiff.  We  think  there  was  suflS- 
dent  conflicting  testimony  as  to  the  charac- 
ter of  the  employment,  the  duties  and  au- 
thority of  Feeley,  to  raise  a  question  for  the 
Jury,  and  that  this  question  should  have 
been  submitted  to  the  jury  under  proper  In- 
structions. Upon  another  trial,  should  the 
Jury  find  that  Feeley  was  the  fellow  servant 
of  plaintiff,  the  verdict  would  necessarily  be 
that  the  defendant  company  Is  not  liable  for 
plaintiff's  Injuries.  On  the  other  hand, 
should  the  jury  believe  the  plaintUTs  story 
and  find  that  Feeley  was  a  vice  principal  of 
defendant  company,  and  not  a  fellow  servant 
of  plamtlff,  and  that  plaintiff  was  not  guilty 
of  contributory  negligence,  then  the  verdict 
would  necessarily  follow  for  plaintiff. 

The  order  granting  a  new  trial  Is  affirmed. 

Affirmed. 

BHANTLY,  O.  J.,  and  HOLLOW  AY,  J., 
concur.  Hon.  JOSEPH  B.  POINDEXTBR, 
Judge  of  the  Fifth  Judicial  District  sitting  In 
place  of  SANNER  J.,  disqualified. 


McDUFFEB  v.  HAYDEN-CCEUB  D'ALENE 
IRR.  CO.  et  al. 

(Supreme  Court  of  Idaho.    Dec.  29,  1913.    Re- 
hearing Denied  Feb.  16,  1914.) 

L  Apfeai.  and  Ebbob  (i  193*)  —  Objection- 

Below — Election  of  Remedies. 

If  a  party  pleads  two  causes  of  action 
which  his  adversary  considers  inconsistent,  the 
question  of  election  of  remedies  moat  be  raised 
in  the  trial  court,  and  cannot  be  raised  for  the 
first  time  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig,  {J  1226-1238,  1240;  Dec.  Dig. 
{  193.*] 

2.  contbactb  (i  139*)— ibbioation  coktbaot 
— ^Rioht  to  Enfobce. 

Under  the  provisions  of  section  2844  of  the 
Revised  Codes  and  of  section  5,  House  Bill  No. 
276  approved  March  13,  1909  ffiawa  1909,  p. 
337),  it  is  declared  unlawful  for  any  irrigation 
company  to  make  any  d6ed  or  contract  convey- 
ing or  pretending  to  convey  any  water  rights  un- 
der any  irrigation  works  prior  to  filing  the 
certificate  of  the  State  Board  of  Land  Com- 
miasioners  showing  the  number  of  water  rights, 
units,  or  shares  of  water  which  may  be  sold 
under  such  works,  and  the  number  of  acres 
which  may  be  irrigated  therefrom,  and  the  form 
of  contract  or  deed  which  such  company  shall 
give  to  the  purchasers  of  water  rights;  and 
all  deeds  and  contracts  or  instruments  executed 
in  violation  of  this  statute  are  declared  to  be 
"absolutely  null  and  void." 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  8  905;   Dec.  Dig.  {  139,*] 

3.  CoNTBACTS  ($  139*)— Ibbiqation  Contbact 
— RioHT  TO  Enfobce. 

The  general  rule  of  law  which  denies  relief 
to  either  party  wb^re  both  parties  have  been 
guilty  of  wrong  or  violation  of  the  law  in  the 
transaction  or  in  entering  into  a  pretended  con- 
tract is  not  applicable  to  a  party  who  deals  in 
good  faith  with  a  corporation  that  has  failed  to 
comply  with  the  law  in  filing  certificates  as  to 
the  condition  of  its  bnsiness.  and  for  failure  to 
do  which  the  law  declares  all  contracts  made  by 
the  corporation  while  in  default  to  be  null  and 
void.  The  fact  tbat  the  statute  declares  the 
contracts  of  such  noncomplying  corporation  void 
will  not  prevent  an  innocent  party  contracting 
with  such  corporation  from  recovering  the  mon- 
ey paid  on  such  void  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  I  906;   Dec.  Dig.  $  139.*] 

4.  Contbacts  (8  139*)- Illegal  Contbact— 
RiOHT  TO  Enfobce— Innocent  Pabtibs. 

Where  a  statute  imposes  a  penalty  upon 
one  party  for  entering  into  or  attempting  to  en- 
ter into  a  certain  contract  on  account  of  having 
failed  to  perform  some  precedent  act,  the  law 
will  not  place  a  penalty  upon  the  other  party, 
and  will  not  consider  the  parties  as  both  guilty 
of  wrong  and  neither  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  905;   Dec.  Dig.  |  139.*] 

Appeal  from  District  Court,  Kootenai 
County;  Robert  N.  Dunn,  Judge. 

Action  by  John  L  McDoflee  against  Hay- 
den-Goeor  d'Alene  Irrigation  Company  and 
another  for  damages.  From  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

John'  P.  Gray  and  Frank  M.  McCarthy, 
both  of  Ccenr  d'Alene,  for  appellants.  James 
B.  Hogan,  of  Coeur  d'Alene,  and  A.  H.  Ken- 
yon,  of  Spokane,  Wash.,  for  respondent 


*Tu  oOmt  easM  see  wuim  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Die.  Kay-Nn.  Series  *  Rep'r  Indexes 
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AILSHIE,  C.  J.  About  the  14th  of  Angnst. 
1909,  the  respondent  herein,  John  I.  McDuf- 
fee,  entered  Into  a  contract  and  agreement 
with  the  appellant  Hayden-Coeur  d'Alene  Ir- 
rigation Company  for  the  purchase  of  certain 
tracts  of  land  situated  In  Kootenai  county, 
Idaho,  and  to  be  irrigated  from  the  water  of 
Hayden  lake.  He  made  a  cash  payment  of 
about  $1,000,  and  the  contract  provided  for 
the  payment  of  a  balance  in  installments, 
and  that  the  company  would  maintain  and 
operate  the  irrigation  system,  for  wliich  Mc- 
DufCee  agreed  to  pay  a  stipulated  annual  fee 
for  maintenance. 

This  action  was  instituted  In  the  year  1912 
by  McDuffee  against  the  Irrigation  company 
to  recover  damages  equivalent  to  the  amount 
paid  on  the  contract  and  amount  of  money 
paid  out  and  expended  by  him  on  the  land. 
The  cause  of  action  seems  to  have  been  pred- 
icated upon  two  grounds:  First,  that  the 
tracts  of  land  purchased  did  not  contain  the 
acreage  that  the  company  represented  they 
contained  at  the  time  of  the  sale,  and  that 
the  company  was  guilty  of  knowingly  mak- 
ing "false  and  untrue"  statements  and  repre- 
sentations as  to  the  acreage  of  the  several 
tracts,  and  that,  in  truth  and  in  fact,  the 
tracts  purchased  did  not  contain  as  great  an 
area  as  the  vendor  had  represented  them  to 
contain.  The  other  charge  made  against  the 
Irrigation  company  is  that  the  company  had 
not  at  the  time  of  entering  into  this  contract, 
and  never  since  has,  coihplled  with  the  pro- 
visions of  the  act  of  the  Legislature  of 
March  13,  1909,  being  House  Bill  No.  276, 
entitled:  "An  act  providing  for  the  regula- 
tion and  control  of  the  sale  of  water  rights 
and  for  the  filing  with  the  State  Engineer 
and  with  the  State  Board  of  Land  Commis- 
sioners of  plans,  maps  and  specifications," 
etc.    1909  Sess.  Laws,  p.  835. 

It  is  alleged  by  the  complaint  that  the 
company  failed  to  comply,  and  never  has 
complied,  with  the  provisions  and  require- 
ments of  this  act  by  filing  in  the  office  of  the 
recorder  of  the  county  In  wliich  the  land  was 
situated  the  statement  required  by  law,  and 
has  never  procured  the  certificate  of  the 
land  board  showing  the  number  of  water 
rights,  units  or  shares  of  water  which  may 
be  sold  in  the  irrigation  works  or  system  of 
the  company,  and  that  no  such  certificate 
has  ever  been  recorded  in  Kootenai  county, 
and  generally  alleged  that  the  company  had 
failed  to  comply  with  the  provisions  of  House 
Bill  No.  276,  being  the  act  of  March  13,  1909, 
and  the  requirements  of  section  2844  of  the 
Revised  Codes. 

The  case  went  to  trial,  and  the  court 
found  against  the  plaintiff,  respondent  here, 
on  the  first  Issne — ^that  is,  the  court  found 
that  defendant  did  not  make  any  false  or 
untrue  statements  to  the  plaintiff  with  ref- 
erence to  the  acreage  and  area  of  the  several 
tracts  of  land  covered  by  the  contract.  On 
the  second  issue,  the  court  held  with  the 


plaintiff,  and  made  findings  to  the  effect  that 
the  Hayden-Cceur  d'Alene  Irrigation  Com- 
pany has  never  at  any  time  "filed  In  the 
office  of  the  recorded  of  the  county  of  Koo- 
tenai, state  of  Idaho,  the  statement  required 
by  section  2844  of  the  Revised  Codes  of  the 
state  of  Idaho,  nor  has  the  State  Board  of 
Land  Commissioners  ever  determined  the 
number  of  water  rights,  units  of  shares  of 
water  which  may  be  sold  by  the  defendant 
Hayden-Coeur  d'Alene  Irrigation  Company,  a 
corporation,  in  its  irrigation  works  and  irri- 
gation system,  and  the  number  ot  acres 
which  may  be  irrigated  therefrom,  nor  the 
form  of  contract  and  deed  which  may  be  Is- 
sued to  the  purchasers  thereof,  nor  has 
the  State  Board  of  Land  Commissioners 
ever  Issued  to  the  defendant  Hayden-Coeur 
d'Alene,  Irrigation  Company  any  certificate 
signed  by  the  chairman  of  the  State  Board 
of  Land  Commissioners  or  attested  by  the 
register,  certifying  or  showing  the  number 
of  water  rights,  units  or  shares  of  water 
which  might  be  sold  in  the  irrigation  works 
or  system  of  the  defendant  company  as  con- 
structed, maintained,  and  operated  on  the 
14th  day  of  August,  1909,  nor  at  any  other 
time,  or  showing  the  number  of  acres  which 
could  then  be  irrigated  therefrom,  or  the 
form  of  contract  or  deed  which  should  be 
given  to  the  purchaser  of  water  rights  In  or 
under  such  irrigation  system;  nor  has  the 
Hayden-Coeur  d'Alene  Irrigation  Company, 
a  corporation,  ever  recorded  any  such  certifi- 
cate or  any  duly  certified  copy,  or  any  copy 
thereof.  In  the  office  of  the  county  recorder 
of  Kootenai  county,  state  of  Idaho,  the  coun- 
ty in  which  the  lands  described  in  plaintiffs 
complaint  and  in  said  contracts  are  situat- 
ed." From  these  findings,  the  court  conclud- 
ed that  the  plaintiff  was  entitled  to  Judgment 
for  damages  equal  to  the  amount  which  be 
had  paid  the  company  on  this  contract,  and 
also  the  money  that  he  bad  paid  out  and  ex- 
pended on  the  land  since  the  execution  of  the 
contract 

[1]  It  has  been  argued  with  considerable 
force  and  with  some  show  of  reason  that 
plaintiff's  alleged  causes  of  action  are  Incon- 
sistent, and  that  he  could  not  predicate  his 
action  on  the  ground  of  false  and  fraudnloit 
representations,  and  then  Iiave  relief  on  the 
ground  of  failure  of  the  corporation  to 
comply  with  the  law  in  procuring  certificates 
and  filing  the  same  with  the  proper  officers. 
It  Is  therefore  contended  by  appellant  that 
he  should  have  been  required  to  elect  between 
these  two  remedies.  We  are  relieved  of  the 
necessity  of  considering  or  discussing  this 
question,  for  the  reason  that  it  does  not  ap- 
pear to  have  been  raised  in  the  lower  court, 
or  in  any  way  to  have  been  suggested  to  the 
trial  court  Such  a  question  cannot  be  raised 
for  the  first  time  in  this  court 

[2,  3]  We  therefore  pass  to  the  considera- 
tion of  the  question  of  the  company's  failure 
to  comply  with  the  statute.    It  !■  admitted 
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that  the  company  did  not  comply  with  the 
statute  (either  section  2844,  Rer.  Codes,  or 
House  Bill  276,  approved  March  13,  1909). 
Section  5  of  the  act  of  March  13,  1909,  pro- 
vides. Inter  alia:  "Any  pretended  deed,  con- 
tract or  other  Instrument  conveying  or  pre- 
tending to  convey  water  rights  In  such  Irriga- 
tion works  prior  to  the  filing  of  such  cer- 
Uflcate  In  the  county  recorder's  office  •  ♦  ♦ 
shall  be  absolutely  null  and  void,  and  the 
owner  of  such  irrigation  works,  or  those 
claiming  to  be  the  owner  thereof  and  the 
officers,  agents,  •  •  •  of  any  such  owner 
or  claimant,  •  •  •  who  shall  make  or  at- 
tempt to  make  any  deed,  contract  or  agree- 
ment relative  to  the  sale  of  water  rights  In 
snch  Irrigation  works,  or  for  the  furnishing 
of  water  therefrom,  prior  to  the  filing  of  such 
certificate,  ♦  •  •  or  who  shall  violate 
any  of  the  provisions  of  sec.  4  hereof,  shall 
be  jointly,  severally  and  personally,  liable 
upon  and  for  all  such  contracts  and  agree- 
ments and  for  any  and  all  damages,  ♦  •  • 
and  in  addition  thereto,  every  such  owner, 
claimant,  agent  or  representative  shall  b^ 
guilty  of  a  misdemeanor,  punishable  by  a 
flne,"  etc.  Section  2844  contains  a  similar 
provision  making  it  a  misdemeanor  to  fall 
to  comply  with  the  provisions  thereof.  It 
needs  no  further  citation  of  authority,  there- 
fore, to  show  that  this  contract  was  "null 
and  void."  The  statute  places  no  penalty, 
however,  upon  the  party  who  enters  Into  a 
contract  with  suoh  a  noncomplylng  corpora- 
tion. It  would  be  an  act  of  the  greatest  in- 
justice to  hold  that  a  person  contracting 
n-ith  such  a  corporation,  who  failed  to  ac- 
quire title  to  the  property,  could  not  recover 
the  money  i>ald  under  such  a  void  contract 
The  contention  that  these  parties  are  In 
pari  delicto  and  that  neither  can  therefore 
recover  is  not.  well  taken.  No  penalty  is 
imposed  upon  the  party  contracting  with  such 
a  corporation. 

[4]  If  a  statute  Imposes  a  penalty  upon  one 
party  for  entering  Into  or  attempting  to  en- 
ter Into  a  certain  contract  on  account  of 


having  failed  to  perform  some  precedent  act, 
the  law  win  not  place  a  -  penalty  upon  the 
other  party,  and  will  not  consider  the  parties 
as  both  guilty  of  wrong,  and  neither  entitled 
to  recover.  9  Cyc.  552;  Bond  v.  Montgomery, 
66  Ark.  663, 20  S.  W.  525, 35  Am.  St.  Rep.  119 ; 
Manchester,  etc.,  v.  CJoncord  Railroad  Co., 
66  N.  H.  100,  20  Atl.  383,  9  I/.  R.  A.  689,  49 
Am.  St  Rep.  582;  Tracy  v.  Talmage,  14 
N.  T.  162,  67  Am.  Dec.  132;  Stansfleld  v. 
Kunz,  62  Kan.  797,  64  Pac.  614.  The  general 
principle  of  law  Is  very  well  settled  that, 
where  an  innocent  party  enters  Into  an  execu- 
tory contract  with  a  company  or  corporation 
that  has  not  complied  with  the  law,  and 
which  Is  in  such  a  case  forbidden  to  contract, 
he  may  thereafter  repudiate  the  agreement 
and  contract  and  reclaim  the  money  paid  un- 
der snch  contract  Klewert  v.  Rlndskopf, 
46  Wis.  481,  1  N.  W.  163,  82  Am.  Rep.  731; 
Ware  v.  Spinney,  76  Kan.  289,  91  Pac.  787, 
13  li.  R.  A.  (N.  S.)  267,  13  Ann.  Cas.  1181. 

It  was  suggested  on  the  oral  argument  that 
none  of  the  Irrigation  companies  of  the 
state  are  observing  the  requirements  of  this 
statute  (act  of  March  13,  1909)  but  the  fact 
that  other  companies  are  not  complying  with 
the  law  cannot  excuse  appellant 

Lastly,  it  was  argued  that  the  respondent 
was  In  possession  of  this  property  for  some 
two  or  three  years  and  had  returns  from  it, 
and  that  he  ought  not  to  have  been  allowed 
to  recover  on  that  account  We  have  no 
doubt  but  that  any  receipts  or  returns  from 
the  property  realized  by  respondent  might 
have  been  charged  up  against  him  as  an  off- 
set or  counterclaim,  and  that  he  could  have 
been  properly  charged  with  the  reasonable 
value  of  the  possession  of  this  property.  No 
offset  or  counterclaim  has  been  presented, 
and  so  we  are  not  confronted  with  that 
question  in  this  case. 

The  Judgment  should  be  affirmed,  and  it 
is  80  ordered.    Costs  awarded  to  respondent. 

SULLIVAN  and   STEWART,  JJ.,  concur. 
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STA'TB  T.  GRIGG. 
(Supreme  Court  of  Idaho.    Feb.  14,  1914.) 

On  petition  for  rehearing.    Rehearing  de- 
nied. 
For  former  opinion,  see  137  Pac.  371. 

Davis  &  Asher,  of  Sandpoint,  for  appel- 
lant WllUam  J.  Costello,  of  Sandpoint,  for 
respondent 

STEWART,  J.  A  petition  has  l>een  filed 
by  the  appellant  in  this  case  for  a  rehearing. 
This  court  in  the  original  opinion  written 
in  this  case  by  Justice  SUIiLIVAN  and  con- 
curred in  by  myself,  and  in  the  dissenting 
opinion  of  Chief  Justice  AILSHIE,  clearly 
expressed  the  views  of  the  respective  judges 
at  the  time  the  opinions  were  prepared.  At 
the  time  I  concurred  in  the  opinion  of  Jus- 
tice SULLIVAN,  I  bad  no  question  as  to  the 
defendant's  guilt,  and  upon  the  record  I  was 
satisfied  that  the  Jury  could  have  found  no 
other  verdict  except  tliat  the  appellant  was 
guilty;  and  because  of  that  fact  the  giving 
of  instruction  No.  22,  upon  which  there  ap- 
pears at  the  end  the  word  "Guilty,"  followed 
by  "John  M.  Flynn,  Judge,"  was  not  a  reason 
for  reversal. 

The  instructions  of  the  Judge  were  very 
full  in  this  case,  and  clearly  stated  the  law 
applicable  to  the  facts  as  shown  by  the  rec- 
ord; and,  assuming  that  such  instructions 
were  taken  by  the  Jury  upon  their  retiring 
for  deliberation  and  in  determining  the  inno- 
cence or  guilt  of  the  defendant  they  had  the 
entire  instructions  for  consideration,  and  no 
doubt  gave  their  attention  to  all  the  instruc- 
tions, and  from  them  concluded  that  the  ver- 
dict was  supported  by  the  evidence  In  the 
case,  and  found  the  defendant  guilty.  For 
that  reason  I  concurred  In  the  case.  But  I 
want  to  say  at  this  time  that,  because  of 
the  evidence,  I  am  satisfied  that  the  Jury 
were  not  guided  or  controlled  by  the  word 
"Guilty"  that  the  trial  Judge  placed  above 
his  name.  1  do  not  believe  tliat  the  jury 
were  guided  or  Infiuenced  by  such  instruc- 
tion alone,  and  upon  that  instruction  found 
the  defendant  guilty. 

The  writing  of  the  word  "Guilty"  was 
merely  a  mistake  made  by  the  judge,  or 
whoever  wrote  it  there,  and  no  reason  is  giv- 
en or  shown  by  the  record  as  to  how  it  hap- 
pened, or  that  it  in  any  way  controlled  the 
verdict  of  the  Jury,  and  It  is  technical  so 
far  as  affecting  the  reversal  of  the  case;  and 
I  am  of  the  opinion  that  In  view  of  the  evi- 
dence the  judgment  should  be  sustained,  and 
the  petition  for  rehearing  should  be  denied. 

I  do  not  agree  to  that  portion  of  Judge 
SULLIVAN'S  opinion  that  such  instruction 
should  be  given  in  any  case  of  the  character 
of  the  present  case.  I  believe  that  this  court 
should  not  approve  an  instruction  followed 
by  the  word  "Guilty"  as  being  the  law  of 


this  state,  unless  the  evidence  is  sufScient  to 
show  beyond  a  reasonable  doubt  tliat  the  de- 
fendant is  guilty,  and  the  ruling  In  this  case 
should  not  be  considered  as  establishing  a 
precedent  for  future  guidance^  unless  under 
similar  circumstances.  Trial  courts  should 
guard  against  such  mistakes,  and  if  such  a 
thing  happens  again  in  a  district  court  a 
new  trial  should  be  granted  as  soon  as  such 
mistake  is  discovered. 
The  petition  for  rehearing  Is  denied. 

SULLIVAN,  J.  (concurring  in  part).  I 
concur  in  the  views  expressed  by  Justice 
STEWART  wherein  he  holds  that  a  rehearing 
ought  not  to  be  granted;  but  the  Justice  mis- 
apprehends my  opinion  when  he  states  as 
follows:  "I  do  not  agree  to  that  portion  of 
Judge  SULLIVAN'S  opinion  that  such  in- 
struction should  be  given  in  any  case  of  the 
character  of  the  present  case.  I  believe  that 
this  court  Should  not  approve  an  instruction 
followed  by  the  word  'Guilty'  as  being  the 
law  of  this  state." 

In  my  opinion  I  neither  state  nor  Intimate 
that  an  instruction  followed  by  the  word 
"Guilty"  is  a  proper  instruction,  but  I  do 
expressly  hold  In  the  former  opinion  that  it 
was  error  for  the  court  to  indorse  "Guilty" 
at  the  foot  of  said  instruction,  but  the  In- 
struction itself  is  a  proper  instruction  to  be 
given  in  any  action  where  the  crime  la  a 
felony.  See  section  7,  art  1,  of  the  state 
Constitution.  By  section  7886,  Rev.  Ciodes, 
it  is  provided  that  upon  each  Instruction  pre- 
sented, and  given  or  refused,  the  court  must 
Indorse  and  sign  its  decision  as  to  whether 
the  instruction  Is  given  or  refused.  The  in- 
dorsement of  "Given"  or  "Refused,"  and  the 
signature  of  the  judge  thereto,  is  no  part  of 
the  principle  of  law  embodied  in  the  instruc- 
tion. I  did  not  hold  in  my  former  opinion 
that  it  was  proper  for  the  judge  to  indorse 
"Guilty"  in  the  place  of  "Given"  on  an  in- 
struction, and  did  expressly  hold  that  it  was 
error  for  him  to  do  so. 

AILSHIE,  O.  J.  I  am  still  of  the  opinion 
that  the  judgment  in  this  case  should  be  re- 
versed, for  the  reasons  heretofore  stated 
by  me. 


DOUVILLB  V.  PACIFIC  COAST 
CASUALTY  CO. 

(Supreme  Court  of  Idaha     Jan.  2,  1914.    Be- 
hearing  Denied  Feb.  16,  1914.)  ' 

1.  Irsubancx  (i  658*)— Notice  of  Accidebt- 

Waivee. 

In  an  action  on  an  accident  policy,  IteU, 
that  the  whole  course  of  dealing  by  the  defend- 
ant company  shows  that  it  recognizes  a  local 
agent  as  an  agent  in  receiving  oral  notice  and 
proof  of  the  accident,  and  so  acted  upon  such  in- 
formation as  to  waive  a  strict  compliance  with 
the  giving  of  written  notice  of  such  accident 

[Ed.  Note.— For  other   cases,  see  Insurance, 
CentDig.  8«  l.'582-1.390,  1405;  Dec.Dig.  IS'iS.*] 
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2.  Trial  (J  75*)— Action-  on  Accident  Polict 
—Complaint— Waiver  of  Notice. 

Even  though  the  complaint  does  not  allege 
a  waiver  of  proof  of  notice,  where  facts  consti- 
tuting the  waiver  are  introduced  by  the  defend- 
ant itself,  without  objection,  the  defendant  will 
not  be  permitted  to  say  that,  since  there  was  no 
waiver  pleaded,  such  evidence  ought  not  to  be 
considered. 

[Ed.  Kote. — ^Foi  other  cases,  see  Trial,  Oent 
Dig.  SI  171-182,  252 ;   Dec.  Dig.  §  75.*] 

3.  Pleading    (|   430*)--Reception    of    Evi- 
dence—Waived  OF  Objection. 

Failure  to  object  to  evidence  at  the  time  it 
is  offered  is  a  waiver  of  the  objection  that  it  is 
not  admissible  under  the  pleadings,  unless  a  mo- 
tion is  made  during  the  trial  to  strike  out  such 
evidence. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ({  143S-1441;  Dec  Dig.  (  430.*1 

4.  Insurance  (J  622*)  —  Accident  Pouot— 
•  Restbictive  Pbovibion— Validity. 

A  provision  in  a  contract  of  insurance,  to 
the  effect  that  no  action  at  law  or  suit  in  equity 
shall  be  commenced  before  three  months,  nor 
after  six  months,  from  the  date  on  which  affirm- 
ative proof  of  accident  must  be  furnished  to  the 
company,  is  repugnant  to  the  provisions  of  sec- 
tion 3321,  Rev.  Codes,  which  provides  that  every 
stipulation  or  condition  in  a  contract  by  which 
any  party  thereto  is  restricted  from  enforcing 
liis  rights  under  the  contract  by  the  usual  pro- 
ceedings and  the  ordinary  tribunals,  or  which 
limits  the  time  in  which  be  may  enforce  bis 
rigbts,  is  void. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cut.   Dig.   a  1540.  1544-1550;    Dec.  Dig.   { 

(;22.»] 

Appeal  from  District  Court,  Shoshone 
County;   Wm.  W.  Woods,  Judge. 

Action  by  Andy  3.  Douvllle  against  the 
Padflc  Coast  Casualty  Company,  a  corpora- 
tion, to  recover  on  an  accident  policy.  From 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. . 

James  A.  Wayne>  of  Wallace,  for  appel- 
lant. Featherstone  &  Fox,  of  Wallace,  for 
respondent. 

SULLIVAN,  J.  This  action  was  brought  to 
recover  on  a  contract  of  insurance  against 
accident  It  appears  that  the  plaintiff  fell 
from  the  root  of  a  building  upon  which  he 
was  at  work,  and  was  so  badly  injured  that 
he  was  prevented  from  laboring  for  more 
than  nine  months.  It  is  not  questioned  but 
that  the  injuries  suffered  by  the  respondent 
were  of  such  a  nature  as  would  entitle  him 
to  recover  had  he  complied  with  the  terms 
of  bis  contract,  but  the  action  was  defended 
solely  upon  the  ground  that  the  plaintiff  had 
failed  to  comply  with  the  requirements  of 
the  policy.  The  case  was  tried  by  the  court 
without  a  Jury,  and  Judgment  was  rendered 
In  favor  of  the  plaintiff  for  the  sum  of  f270, 
or  at  the  rate  of  $30  per  month  for  nine 
months,  as  provided  by  the  policy.  The  ap- 
peal is  from  the  Judgment 

The  only  error  specified  Is  that  the  court 
erred  in  overruling  defendant's  motion  for  a 
nonsuit,  which  was  interposed  at  the  close  of 
plaintiff's  testimony,  and  the  defendant  of- 
fered no  evidence  whatever.    It  Is  contended 


by  counsel  for  appellant  that  under  the  con- 
tract of  insurance  it  was  obligatory  upon 
the  plaintiff  to  give  written  notice  of  his  in- 
juries, which  he  failed  to  do;  and  it  is  con- 
tended by  counsel  for  respondent  that  ap- 
pellant waived  notice  of  the  injury  by  its 
subsequent  conduct  in  the  following  particu- 
lars, to  wit:  (1)  It  received  and  retained  the 
proofs  furnished  by  the  plaintiff  without 
objection;  (2)  It  demanded  further  informa- 
tion and  additional  proofs;  (3)  it  required 
the  insured,  after  the  accident  and  notice 
thereof,  to  have  respondent's  physician  make 
further  reports;  (4)  it  never  questioned  its 
liability  upon  the  ground  that  notice  was  not 
given  as  required  by  the  contract  of  insur- 
ance, but  attempted  to  question  its  liability 
upon  the  ground  that  the  physician  of  the 
respondent  had  failed  to  make  the  reports 
required  by  the  provisions  of  the  insurance 
contract 

[1]  The  proof  of  Injury  was  not  furnished 
within  the  10  days  required  by  the  Insurance 
contract,  but  it  is  shown  that  the  notice  was 
furnished  at  a  time  subsequent,  and  that  the 
insurance  company  had  full  notice  of  the  In- 
jury ;  that  such  proof  of  injury  so  furnished 
was  retained  by  the  appellant  vrlthout  objec- 
tion that  It  came  too  late,  but  appellant  de- 
manded further  and  additional  proofs.  We 
think  that  this  action  of  the  company  con- 
stituted a  waiver,  as  the  company  had  full 
notice  of  the  injury  and  of  the  condition  of 
the  plaintiff  for  a  number  of  months  while 
he  was  under  the  care  of  a  physician  l>e- 
cause  of  such  injury.  Standard  Life  &  Acci- 
dent Ins.  Co.  V.  Davis,  59  Kan.  521,  53  Pac. 
856;  Waidey  Casualty  Co.  v.  Sheppard,  61 
Kan.  351,  59  Pac.  651,  47  L.  R.  A.  650 ;  Ilohii 
V.  Inter-State  Casualty  Co.  of  N.  T.,  115 
Mich.  79,  72  N.  W.  1105;  Moore  v.  Wlldey 
Casualty  Co.,  176  Mass.  418,  67  N.  B.  673. 

It  appears  that  the  physician's  report  was 
not  satisfactory  to  the  appellant,  and  it 
asked  him  to  furnish  an  additional  report, 
which  he  did.  This  requirement  on  the  part 
of  the  appellant  seems  Inconsistent  with  the 
claim  that  notice  was  not  given  as  required 
by  the  policy.  If  the  appellant  was  going  to 
stand  on  the  ground  that  the  notice  had  not 
been  given  as  required  by  the  Insurance  con- 
tract, it  certainly  would  not  have  asked  for 
an  additional  report  from  the  physlcan.  We 
think  by  Its  action  herein  it  waived  any  de- 
fense it  may  have  had  because  of  the  failure 
to  give  notice  of  the  injury  within  the  time 
required  by  the  policy.  Sheanon  v.  Pac.  Mu- 
tual Life  Ins.  Co.,  83  Wis.  607,  63  N.  W.  878 ; 
Trippe  V.  Provident  Fund  Soc.,  140  N.  Y.  23, 
35  N.  B.  316,  22  L.  R.  A  432,  37  Am.  St  Rep. 
529. 

It  appears  from  the  evidence  that  the  agent 
of  the  company  had  received  the  proofs  of 
the  accident  two  days  after  the  accident,  and 
that  he  was  treated  as  the  agent  of  appel- 
lant,  as   having  authority  to   receive  such 
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proofs,  and  that  thereupon  the  company  In- 
vestigated the  matter  by  seeking  advice  in 
reference  to  the  case,  both  from  respondent's 
physician  and  from  respondent  himself,  as 
well  as  from  appellant's  agent.  Badger. 

It  was  held  in  Travelers'  Ins.  Co.  of  Hart- 
ford, Conn.,  V.  Edwards,  122  D.  S.  457,  7  Sup. 
Ct.  1249,  30  L.  Ed.  1178,  that  such  acts  consti- 
tuted a  waiver  by  an  Insurance  company. 

It  appears  that  the  appellant  denied  liabil- 
ity upon  the  ground  that  proper  proof  as  to 
the  condition  of  the  respondent  by  his  physi- 
cian was  not  furnished  from  time  to  time, 
and  not  upon  the  ground  that  it  had  not  re- 
ceived notice  of  the  accident  within  the  time 
required  by  the  policy.  We  think  this  con- 
stituted a  waiver. 

In  Lampkin  v.  Travelers'  Ins.  Co.,  11  Colo. 
App.  249,  52  Pac.  1040.  it  is  held  that  proof 
of  loss  Is  waived  by  refusal  to  pay  accident 
insurance  on  the  ground  that  there  was  mis- 
representation in  obtaining  the  policy.  Coun- 
sel for  appellant,  however,  contends  that  the 
waiver  of  proof  of  loss  is  not  in  issue  tn  this 
case,  and  cites  Aronson  v.  Frankfurt  Accident 
ft  P.  Q.  In&  Co.,  9  Cal.  App.  473,  99  Pac  537. 
In  that  case  the  objection  was  made  by  coun- 
sel for  the  company  to  evidence  adduced  on 
the  trial  on  behalf  of  the  insured  tending  to 
show  a  waiver,  whereas  he  had  pleaded  com- 
pliance with  the  policy. 

[2]  The  case  at  bar  presents  an  entirely 
dlfTerent  proposition.  The  proof  of  waiver 
was  introduced  by  the  appellant  itself,  when, 
on  cross-examination  of  respondent's  wit-' 
nesses,  the  appellant  Introduced  numerous 
letters  showing  the  waiver  by  the  company. 
The  appellant,  having  introduced  tills  evi- 
dence, is  not  in  a  position  to  claim  that  the 
proof  of  the  waiver  of  notice  was  improperly 
admitted.  It  having  introduced  such  evidence 
on  its  behalf,  and  It  certainly  will  not  be 
heard  to  say  that  there  was  no  waiver  when 
Its  own  evidence  shows  that  there  was.  An 
amended  complaint  could  have  been  made  to 
show  such  waiver,  but  it  became  unnecessary 
to  amend  the  pleadings  when  the  proof  intro- 
duced by  the  appellant  obviated  that  neces- 
sity. 

[3]  It  is  one  of  the  plain  rules  of  pleading 
and  procedure  that  the  failure  to  object  to 
evidence  at  the  time  it  is  offered  is  a  waiver 
of  the  objection  that  it  is  not  admissible  un- 
der the  pleadings.  McCarthy  v.  Phelan,  132 
Cal.  404,  64  Pac.  570;  Stockton  Com.  Harves- 
ter, etc.,  Co.  v.  Glenn  Falls  Ins.  Co.,  121  CaL 
167,  53  Pac.  565;  Lawlor  v.  Kemper,  20  Mont 
13,  49  Pac.  398. 

It  was  held  in  Moore  r.  Campbell,  72  Cal. 
253,  13  Pac.  690,  that  if  the  evidence  offered 
is  not  objected  to,  the  party  presenting  it  is 
entitled  to  the  benefit  of  any  cause  of  action 
or  defense  established  thereby.  The  court 
said:  "The  answer  might  have  been,  and 
perhaps  should  have  been,  amended  at  the 
trial,  but  as  the  case  was  tried  upon  it  with- 
out objectloa  as  to  its  sufficiency,  and  the 


findings  and  decision  were  Justified  by  the 
evidence,  the  order  refusing  a  new  trial 
should  now,  we  think,  be  affirmed."  Feidler 
y.  Motz,  42  Kan.  519,  22  Pac.  561. 

In  Guley  v.  Northwestern  Coal  &  Transp. 
Co.,  7  Wash.  491,  35  Pac.  372,  It  was  held 
that  where  evidence  is  received  wittaont  ob- 
jection that  it  is  not  admissible  under  the 
pleadings,  and  no  motion  to  strike  out  or 
suggestion  of  surprise  IS  made,  a  nonsuit  is 
properly  refused,  and  that  a  party  cannot  ob- 
ject to  the  Irrelevancy  of  evidence  which  he 
himself  Introduced. 

Counsel  for  appellant  contends  that  suit 
could  not  be  instituted  under  the  provisions 
of  the  contract  of  insurance  until  the  assured 
had  recovered  from  total  disability.  In  case 
of  total  disability,  under  the  provisions  of 
the  policy,  the  Insured  was  entitled  to  $30 
per  month,  and  we  think,  under  the  provi- 
sions of  said  policy,  that  amoimt  became  due 
at  the  end  of  each  month  and  might  be  re- 
covered. 

In  Kentucky  Life,  etc.,  Co.  v.  Franklin,  102 
Ky.  612,  43  S.  W.  709,  it  was  held,  under  a 
policy  providing  for  the  payment  of  weekly 
indemnity  not  exceeding  a  specified  sum,  for 
loss  of  time,  or  for  payment  of  money  valae 
of  insured's  time  for  a  period  during  which 
he  Is  continuously  and  totally  disabled,  not, 
however,  to  exceed  a  certain  number  of  weeks 
from  the  time  of  the  accident,  the  insured 
was  entitled  to  a  weekly  indemnity,  and  need 
not  wait  until  his  disability  has  ceased,  or 
until  the  end  of  the  period  limiting  the  time 
for  which  indemnity  could  be  recovered,  be- 
fore bringing  his  action  for  loss  of  time. 

[4]  It  is  provided  by  subdivision  N  of  the 
contract  of  insurance  that  no  action  at  law  or 
in  equity  shall  be  commenced  before  three 
months,  nor  after  six  months,  from  the  date 
on  which  this  paragraph  provides  that  affirm- 
ative proof  must  be  furnished  to  the  company. 
This  is  a  clear  violation  of  section  3321,  Rev. 
Codes,  which  provides  that  every  stipulation 
or  condition  in  a  contract  by  which  any  party 
thereto  is  restricted  from  enforcing  hla  rights 
under  the  contract  by  the  usual  proceedings 
in  the  ordinary  tribunals,  or  which  limits  tlie 
time  in  wlilch  he  may  enforce  his  rights,  is 
void.  It  would  seem  under  the  provisions  of 
that  section  that  the  plaintiff  was  not  bound 
by  the  limitations  in  said  contract  See  Hu- 
ber  V.  St  Joseph's  Hospital,  11  Idaho,  631,  83 
Paa  768. 

The  appellant  does  not  attempt  to  show 
that  it  has  suffered  any  Injury  because  of  any 
technical  failure  of  the  respondent  strictly  to 
comply  with  the  letter  of  said  insurance  con- 
tract It  is  conceded  that  the  respondent  was 
accidentally  hurt  and  totally  disabled  by  rea- 
son thereof  for  at  least  nine  months.  The 
agent  of  the  company  knew  that  the  respond- 
ent had  suffered  such  accident  and  the  com- 
pany was  fully  advised,  in  regard  to  the  mat- 
ter, by  its  agent  as  w^  as  by  tbe  pbyslcUn 
of  the  respondent 

Digitized  by  CjOOQIC 


Ck>la) 


PEOPLB  V.  PITCHER 


609 


Under  all  of  tbe  facts  of  the  case,  we  think 
the  appellant  Is  Uable.  The  Judguicut  must 
therefore  be  affirmed,  with  costs  in  favor  of 

respondent 


AILSUIB.    0.    J^ 
ooDcnr. 


and    STEWART.    J„ 


PEOPLE  ex  rel.  STATE  BOARD  OF  EQUAL- 
IZATION et  aL  v.  PITCHER, 
Finance  Com'r. 
(Supreme  Court  of  Colorado.     Jan.  12,  1914. 
On  Rehearing,  Feb.  2,  1914.) 

L  Taxation  (J  448*)— Combtbdotiok  —  Va- 
lidity—Taxation. 

Statutes  relative  to  the  powers  and  duties 
of  tlie  State  Board  of  Equalization,  the  Colorado 
Tax  Commission,  county  boards  of  e<iualizatioa, 
aad  county  aEscs:iors  will,  if  possible,  be  so 
construed  as  to  render  them  consistent  with 
each  other  and  in  harmony  with  the  fundamental 
law. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  787,  788;   Dec.  Dig.  {  448.»] 

2.  conbtitutionai.  law  (j  70*)— statutes- 
Validity- Taxation  —  Poucy  of  Lsoisla- 

TURE. 

The  courts  will  not  declare  a  statute  pre- 
scribing the  procedure  for  raising  revenue  to  sup- 
port the  government  to  be  invalid,  unless  its 
repugnance  to  the  Constitution  is  beyond  rea- 
sonable doubt  even  though  it  appear  unwise. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §{  129-132,  137;  Dec.  Dig.  § 
70.*} 

3.  Taxation  (|  460*)  —  Adjustment  and 
Equalization— Legislative  Powebs. 

The  constitational  dnty  imposed  upon  the 
State  Board  of  Equalisation  to  adjust  and  equal- 
ize property  values  "among"  the  counties,  and 
tbe  duty  imposed  upon  the  county  boards  to  ad- 
just and  equalize  such  values  "within"  their  re- 
spective counties,  csnnot  be  taken  away  by  stat- 
ute and  conferred  upon  another. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  H  800-804;    Dec.  Dig.  {  450.*] 

4.  Taxation  (U  449,  450*)— Equalization— 
Adjustment  oi  Values  —  Equalization 
Boards. 

Tbe  State  Board  of  Equalization  must  deal 
with  the  respective  county  values  as  entireties, 
and  the  several  county  boards  of  equalization 
can  deal  only  with  values  already  ascertained 
and  fixed  by  the  instrumentalities  provided  and 
empowered  by  tbe  Legislature  to  primarily  as- 
certain and  fix  such  values. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  790-804 ;   Dec.  Dig.  §§  449,  450.*] 

6.  Taxation  (i  347*)— Validity— Legislative 

Powebs. 

While  a  valaation  which  is  equal  and  uni- 
form is  not  unconstitutional  merely  because  it 
is  low,  the  General  Assembly  has  power,  in  the 
absence  of  a  constitutional  inhibition,  to  re- 
qtdre  that  property  be  assessed  at  its  full  cash 
value,  and  to  provide  the  plan  necessary  to  ef- 
fectuate that  result 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {f  579-681,  683;   Dec  Dig.  {  347.*] 

6.  Taxation  (|  461*)  —  Assessors  —  Powers 
AND  Duties— Change  by  Statute. 

While  the  term  "assessors,"  as  used  in 
Const  art  14,  §  8,  providing  for  the  office  of 
County  assessor,  has  the  meaning  given  it  gen- 
erally by  the  inhabitants  of  the  territory  at  the 
time  of  the  adoption  of  such  provision  of  the 
Constitution,  this  does  not  preclude  the  Legis- 


lature from  providing  that  the  assessor's  work 
may  be  corrected,  supplemented,  or  reviewed, 
and  from  providing  a  plan  therefor. 

[Kd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  U  805,  808;   Dec.  Dig.  {  46L*] 

7.  Taxation  (|  446%*)— Validity— Cbbation 

OF   BOABD — IJEOISLATIVE   POWEBS. 

The  purpose  of  Seas.  Laws  1911,  p.  612, 
creating  the  Colorado  Tax  Commission  and  pre- 
scribing its  powers  and  duties,  is  to  creste  a 
central  body  and  empower  it  to  perform  those 
functions  of  assessment  essential  to  bring  the 
property  in  each  county  for  taxation  purposes 
to  its  full  cash  value,  does  not  interfere  with  the 
constitutional  powers  of  tbe  state  or  county 
boards  of  equalization. 

[Ed.  Note. — For  other  cases,  sec  Taxation, 
Cent  Dig.  <  788;  Dec.  Dig.  |  446%.*] 

8.  Taxation  (|  448*)- Tax  CoioassioN— Va- 
lidity OF  Statute. 

Laws  1911,  p.  612,  which  creates  the  Col- 
orado Tax  Commission  and  defines  its  duties, 
and  in  section  13,  subd.  1,  empowers  the  Com- 
mission to  require  all  property  to  be  assessed  at 
its  full  cash  value,  and  in  section  13,  subd.  6, 
and  section  31  prescribes  two  methods  of  bring- 
ing about  the  desired  result  is  not  violative  in 
any  of  the  constitutional  provisions  relative  to 
taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ${  787,  788;   Dec.  Dig.  |  448.*] 

9.  Constitutional  Law  (S  284*)— Due  Pbo- 
CES8— Tax  ation  . 

Laws  1911,  p.  623,  {  31,  providing  that 
the  Tax  Commission  may  deal  with  the  aggre- 
gate values  of  the  different  counties,  as  pri- 
marily fixed  by  tbe  county  assessors  or  equal- 
ized by  the  county  boards  of  equalization,  is  not 
violative  of  tbe  due  process  of  law  provision  of 
the  Constitution,  though  it  does  not  reqnire 
that  the  Tax  Commission  give  special  notice  be- 
fore making  any  change  in  the  valuation  in  any 
county. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §{  893-^896;    Dec  Dig.  § 

10.  Taxation  (§  49*)— Valuation  by  Tax 
OoMMisaiON  —  Assessed  Valuation  —  Pbe- 
sumption. 

There  is  no  such  presumption  that  the 
valuation  made  by  a  county  assessor  is  the  full 
cash  value,  as  will  render  an  increase  of  the 
valuation  by  the  Tax  Commission  invalid  as 
an  overvaluation,  and  in  violation  of  the  con- 
stitutional requirement  that  taxation  be  uni- 
form and  according  to  a  just  valuation. 

[E3d.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §§  115-124 ;    Dec.  Dig.  i  49.*] 

11.  Constitutional  Law  (§  50*)— Statutes 
(i  214*)— Statute  Cbeating  Tax  Cohuis- 
sion-Constbuction— Validity. 

The  refusal  of  the  people  to  adopt  a  pro- 
posed constitutional  amendment  to  Const  art. 
10,  I  15,  and  thereby  create  a  state  tax  com- 
mission vested  with  the  powers  resting  in  the 
Tax  Commission  and  the  State  Board  of  Equal- 
ization, does  not  construe  or  render  unconsti- 
tutional Sess.  Laws  1911,  p.  612,  creating  the 
Colorado  Tax  Commission  and  defining  its 
dnties. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  DiR.  |§  48.  49;  Dec.  Dig.  §  50;* 
Statutes,  Cent.  Dig.  §  2aO;   Dec.  Dig.  {  214.*] 

12.  Taxation  (§  497*)— Right  to  Relief- 
Admissions— Effect. 

Where  the  matters  involved  in  mandamus 
pertain  to  grave  governmental  functions,  vested 
by  the  Legislature  in  a  particular  board,  they 
cannot  be  affected  by  any  admissions  of  the 
petitioner,  where  the  relief  adjudged  only  sus- 
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tains  the  lawful  acts  of  tbe  board,  and  is  dear- 
ly warranted  by  tbe  pleadings. 

[Ed.  Note.— For  otber  cases,  see  Taxation, 
Cent  Dig.  8§  911.  »12 ;   Dec.  Dig.  {  497.*] 

13.  Taxation  (§  497*)— Tax  CoMiassioN— Ob- 
DBR.S— Man  d  AUU8. 

•Since  tbe  orders  of  a  tax  commission  may 
be  changed  by  the  State  Board  of  Equalization 
and  do  not  become  finally  effective  until  the 
latter  board  has  acted,  it  is  not  improper  to 
refer  to  them  in  a  petition  of  mandamus  as 
orders  of  the  State  Board  of  Equalization. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  911,  912 ;   Dec.  Dig.  S  497.*] 

14.  CONSTITUTIONAI,    LAW     (S    42*)— DDTIES— 

Right  to   Raise   Conotitutionai.   Ques- 
tions. 

Public  officers  vested  with  tbe  duty  to  car- 
ry out  statutory  directions  and  perform  purely 
ministerial  duties  should  not  be  permitted  to 
question  tbe  constitutionality  of  statutes  as  an 
excuse  for  their  refusal  to  perform  such  duties. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  39,  40;  Dec  Dig.  |  42.*] 
Qabbert,  Hill,  and  Garrigues,  JJ.,  dissenting. 

En  Banc.  Original  proceedings  In  manda- 
mus by  the  People,  on  the  relation  of  the 
State  Board  of  Equalization  and  another, 
against  Clalr  J.  Pitcher,  Commissioner  of 
Finance  and  BjX  OflSclo  Assessor  of  City  and 
County  of  Denver.  Alternative  writ  made 
absolute. 

Fred  Farrar,  Atty.  Gen.,  Norton  Montgom- 
ery and  Frank  C.  West,  Asst  Attya  Gen., 
for  petitioner.  I.  N.  Stevens  and  Geo.  Q. 
Richmond,  both  of  Denver  (Benedict  &  Phelps, 
of  Denver,  of  counsel),  for  respondent.  Rog- 
ers, Ellis  ft  Johnson,  of  Denver  (Plerpont 
Fuller,  of  Denver,  of  counsel),  amid  curlre. 

WHITE,  J.  Upon  application  of  the  People 
ex  rel.  the  State  Board  of  Equalization  and 
the  Colorado  Tax  Commission,  we  assumed 
original  jurisdiction  of  the  matters  here  in- 
volved, and  Issued  the  alternative  writ  of 
mandamus  directed  to  respondent.  Pitcher, 
as  commissioner  of  finance  and  ex  offldo 
assessor  of  the  dty  and  county  of  Denver, 
commanding  him  to  make,  as  directed  and  or- 
dered by  the  Colorado  Tax  Commission  and 
also  by  tlie  State  Board  of  Equalization,  a 
certain  increase  in  the  valuation  of  the  as- 
sessment of  the  real  and  personal  property 
of  the  city  and  county  of  Denver  as  returned 
In  his  abstract  of  assessment  for  tbe  year 
1913,  or  to  show  cause  within  a  day  named 
why  he  had  not  done  so. 

The  pleadings  disclose  that  the  coimty  as- 
sessors within  and  for  each  county  of  the 
state,  filed  with  the  Colorado  Tax  Commis- 
sion, as  required  by  law,  abstracts  of  assess- 
ment of  property  within  their  respective  coun- 
ties for  the  year  1013;  that  the  Tax  Commis- 
sion thereupon  determined  that  In  58  of  the 
63  counties  of  the  state  tbe  valuations  fixed 
by  the  several  assessors,  and  set  forth  In 
such  abstracts  of  assessment,  were  below  the 
full  and  true  cash  value  of  the  property  so 
assessed.  It  thereupon  examined  all  such 
abstracts  of  assessment,  and  secured  Informa- 


tion  for   the   purpose   of   ascertaining   the 
changes    and    Increase   necessary   to    can.se 
such  property  to  appear  on  the  assessment 
rolls  at  Its  full  cash  value,  made  and  enter- 
ed findings  In  that  respect,  and  ordered  and 
directed  the  several  county  assessors.  Includ- 
ing the  respondent,  to  make  the  required 
change  in  their  respective  counties.    In  the 
dty  and  county  of  Denver  the  increase  made 
and  ordered  upon  the  valuation  as  returned 
by  the  assessor  was  40  per  cent.,  or  approxi- 
mately $102,000,000,  and  In  the  entire  state 
approximately  $187,000,000,  over  and  above 
the  valuation  returned  by  the  several  county 
assessors.     The  Tax  Commission  thereupon 
reported  its  action  in  the  premises  to  the 
State  Board  of  Equalization,  in  session  for 
the  purpose  of  equalizing  assessments  among 
the  several  counties  of  the  state.    That  board 
made  no  changes,  but  adopted  the  flodlngs 
of  the  Tax  Commission,  fixed  the  levy  of  tax- 
es for  state  purposes,  and  certified  its  action 
in  the  premises  to  the  Tax  Commission  and 
the  several  assessors  of  the  state.    Thereaft- 
er the  Tax  Commission,  by  an  order  made 
and  entered,  redted  the  action  of  the  State 
Board  of  Equalization  In  the  premises  and 
the  levy  fixed  for  state  purposes,  and  again 
ordered  and  directed  the  assessors  of  the  sev- 
eral counties,   Including   the   respondent,  to 
make  the  spedfied  increase  by  adding  the 
amount  which  the  former  had  found  neces- 
sary in  each  county  to  make  tbe  assessment 
of  tbe  property  therein  of  full  cash  value. 
The  State  Auditor  likewise  certified  to  tbe 
clerk  and  recorder  of  the  city  and  county 
of  Denver  that  the  State  Board  of  Equaliza- 
tion, convened  and  in  session  for  that  pur- 
pose, had,  on  the  20th  day  of  October,  1913, 
fixed  the  rate   of  tax  at  1.3  mills,  to  be 
levied  and  collected  within  the  various  coun- 
ties of  the  state  for  state  purposes  for  that 
year,  and,  among  other  things,  had,  by  reso- 
lution duly  adopted.  Increased  the  valuation 
of  the  real  and  personal  property  of  the  dty 
and   county,  as  hereinbefore  set  forth,  as 
having  been  made  and  ordered  by  the  Tax 
Commission. 

The  return  of  the  respondent  to  the  alter- 
native writ  challenges  the  suflSdency  of  the 
facts  to  state  a  cause  of  action,  alleges  that 
the  assessment  made  and  certified  by  him  is 
the  fall  and  true  cash  value  of  the  property  as- 
sessed, except  that  since  transmitting  bis  ab- 
stract to  the  Tax  Commission  be  has  increas- 
ed the  valuation  of  the  assessable  property 
within  the  city  and  county  of  Denver  a  little 
more  than  $8,000,000 ;  that  the  Tax  Commis- 
sion and  the  Board  of  B>iuallzation  each  ex- 
ceeded its  Jurisdiction  In  the  premises;  that 
the  valuation  of  the  property  as  determined 
by  the  Commission  was  greatly  In  excess  of 
Its  true  value;  and  that  the  statutory  provi- 
sions under  which  the  Tax  Commission  and 
the  Board  of  Equalization  pretended  to  act 
are  unconstitutional. 
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[1]  The  record  discloses  that,  In  making, 
ordering,  and  directing  the  Increase  in  the 
Taluatlon  of  the  assessable  property  uver 
tliat  as  returned  by  the  assessor,  the  State 
Board  of  Equalization  and  the  Colorado  Tax 
Commission  duplicated  each  other's  acts.  It 
therefore  follows  that,  if  the  acts  performed 
constituting  the  increase  fall  within  the  pow- 
ers conferred  upon  either  body,  the  Increase 
must  be  sustained;  otherwise  declared  non- 
effective. In  determining  this  question,  it 
is  also  essential  to  consider  the  powers  and 
duties  of  county  assessors  and  county  boards 
of  equalization;  and  in  doing  this  a  construc- 
tion must  be  placed  upon  the  acts  of  the 
General  Assembly,  if  possible,  so  as  to  ren- 
der them  consistent  with  each  other  and  in 
harmony  with  the  fundamental  law. 

[2]  Moreover,  as  the  power  of  the  Legis- 
lature to  enact  laws  and  prescribe  the  pro- 
cedure for  raising  revenue  to  support  the 
government  is  plenary,  except  as  limited  by 
the  inhibitions  of  the  federal  and  state  Con- 
stitutions, no  act  of  that  department  will  be 
declared  invalid  unless  its  repugnance  to  the 
fundamental  law  is  clear  and  beyond  reason- 
able doubt  The  Judicial  department  is  not 
Invested  with  legislative  power,  and  cannot 
arrest  acts  of  legislation  within  constitutional 
bounds,  even  though,  In  the  Judgment  of  the 
court,  such  acts  be  unwise.  Newman  v. 
People,  23  Colo.  300,  306,  47  Pac.  278;  Wads- 
worth  V.  U.  P.  R.  R.  Co.,  18  Colo.  600,  612, 
33  Pac.  515,  23  L.  R.  A.  812,  36  Am.  St 
Rep.  309;   Cooley's  Const  Mm.  (6th  Ed.)  c.  7. 

In  People  ex  rel.  v.  Henderson,  12  Colo.  369, 
371,  21  Pac.  144,  145,  Mr.  Justice  Helm  well 
expressed  this  rule  in  the  following  language : 
"We  also  bear  in  mind  the  familiar  prind- 
liles  that,  except  as  controlled  by  constitu- 
tional limitation,  the  authority  of  a  state 
legislature  in  enacting  laws  is  plenary,  and 
that,  unless  there  be  a  clear  and  iwsltlve  re- 
pugnancy between  a  statute  and  a  constitu- 
tion, the  statute  must  be  unheld." 

And  in  Ames  v.  People,  26  Colo.  83,  109, 
56  Pac.  656,  665,  after  quoting  with  approval 
this  language  of  Mr.  Justice  Helm,  we  said: 
"In  numerous  other  cases  this  rule  of  con- 
struction has  been  approved  by  tills  court, 
but  it  Is  not  necessary  to  cite  them  here,  as 
it  has  become  firmly  established  in  this  Ju- 
risdiction." 

See,  also,  State  ex  rel.  t.  Daniels,  143  Wis. 
6©,  653,  128  N.  W.  505,  566,  where  the  rule 
is  aptly  expressed  in  the  following  language: 
"It  is  elementary  law  that  an  act  of  the 
I<egislature  will  not  be  declared  unconstitu- 
tional unless  its  repugnance  to  the  Constitu- 
tion is  clear  and  l>eyond  reasonable  doubt 
*  •  •  Equally  well  settled  and  as  oft  re- 
Iterated  is  the  other  rule  that  'the  Legisla- 
ture has  plenary  power  over  the  whole  sub- 
ject of  taxation  within  constitutional  limita- 
tions.' " 

Keeping  in  mind  these  elementary  rules 
of  construction,  and  directing  our  attention 
to  the  state  Constitution,  ve  find  that  it 


commands  the  General  Assembly  to  provide 
by  law  for  an  annual  tax  sufficient,  with 
other  resources,  to  defray  the  estimated  ex- 
penses of  the  state  government  for  each  fis- 
cal year.  It  declares  that  all  taxes  shall  be 
uniform  upon  the  same  class  of  subjects  with- 
in the  territorial  limits  of  the  authority  levy- 
ing the  tax,  and  shall  be  levied  under  a  plan 
which  shall  secure  a  Just  valuation  for  the 
purposes  of  taxation.  It  exempts  some,  and 
prohibits  the  exemption  of  other  property, 
from  taxation.  It  inhibits  the  General  As- 
sembly from  imposing  taxes  for  the  purposes 
of  any  county,  city,  or  other  municipal  cor- 
poration, but  authorizes  it  to  Invest  the  cor- 
porate authorities  thereof  with  the  power 
to  assess  and  collect  such  taxes,  and  limits 
the  rate  of  taxation  on  property  for  state 
purposes.  Const,  art  10,  $|  1  to  11,  inclu- 
sive. To  attain  this  end.  It  creates  certain 
governmental  agencies,  and  under  the  gen- 
eral power  of  legislation  Inherent  In  the 
General  Assembly,  as  well  as  by  express  pro- 
vision of  the  Constitution,  authorizes  the 
creation  of  others.  A  county  assessor  is  re- 
quired to  be  elected  in  each  county  every  two 
years.  Const  art.  14,  |  8.  A  state  board  of 
equalization  is  constituted,  and  In  each  coun- 
ty a  county  board  of  equalization  is  provided 
for.  Of  these  agencies,  however,  the  state 
and  county  boards  of  equalization  alone  are 
expressly  Invested  with  constitutional  duties, 
and  even  they  may  be  required  to  perform- 
other  duties  by  legislative  enactment  Const 
art  10,  §  15. 

[3]  The  constitutional  duty  Imposed  npon 
the  State  Board  of  Equalization  is  to  adjust 
and  equalize  the  property  values  amotiff  the 
several  counties  of  the  state,  and  that  upon 
the  several  county  boards  to  adjust  and 
equalize  such  values  within  their  respective 
counties.  These  duties  having  been  imposed 
upon  these  agencies  by  the  Constitution,  the 
General  Assembly  is  powerless  to  take  them 
away  or  confer  them  upon  another. 

[4]  In  People  ex  rel.  v.  Lothrop,  8  Colo. 
428,  it  was  held  that  the  constitutional  sec- 
tion creating  the  State  Board  of  Equaliza- 
tion and  prescribing  certain  duties  for  it  to 
perform  does  not  give  it  power  to  raise  the 
aggregate  values  previously  ascertained  by 
the  county  officers;  and  that  the  statutes 
then  in  force  did  not  purport  to  confer  that 
power.  Ames  v.  People,  26  Colo.  83,  96,  56 
Pac.  656.  It  was  further  held  therein  that 
the  term  "valuation,"  as  found  in  the  con- 
stitutional section,  "imports  values  already 
estimated  and  fixed,  and  must  be  referred  for 
the  measure  of  its  force  and  meaning  to  the 
mode  prescribed  by  law  for  estimating  and 
fixing  valuations.  The  aggregate  material 
with  which  the  board  can  deal  is  thus  lim- 
ited; they  may  adjust  and  equalize  valua- 
tions among  the  several  counties,  but  they 
cannot  add  to  its  volume."  So  it  follows,  as 
held  therein  and  also  In  People  v.  Ames,  27 
Colo.  126,  131,  60  Pac.  346,  that  the  State 
Board,  in  equalizing  and  adjusting  yabies,        j 
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must  deal  with  the  respective  county  valua- 
tions as  entireties.  Under  tbia  rule,  it  nec- 
essarily follows  that  the  aggregate  material 
with  which  the  several  county  boards  of 
equalization  can  deal  U  also  limited  and 
confined,  when  exercising  the  constitutional 
powers  Imposed,  to  the  values  already  ascer- 
tained and  fixed  by  the  Instrumentalities  pro- 
vided and  empowered  by  the  Legislature  to 
primarily  ascertain  and  fix  sacb  values.  By 
this  means  is  effectuated  the  constitutional 
requirement  that  all  taxes  be  uniform  upon 
the  same  class  of  subjects  within  the  terri- 
torial limits  of  the  authority  levying  the  tax, 
and  be  levied  under  a  plan  which  shall  se- 
cure a  Just  valuation  for  the  purposes  of  tax- 
ation. 

[S]  But  there  Is  no  constitutional  require- 
ment that  taxes  be  levied  under  a  plan  which 
shall  secure  a  full  valuation,  and  therefore 
a  valuation,  however  low,  which  is  equal  and 
uniform,  is  a  Just  valuation  and  meets  the 
constitutional  requirement.  However,  as  the 
taxing  power  is  vital  to  the  functions  of 
government,  and  the  duty  Is  constitutionally 
Imposed  upon  the  General  Assembly  to  pro- 
vide by  law  for  a  state  tax  sufficient,  with 
other  resources,  to  defray  the  estimated  ex- 
penses of  the  state  government  for  each  fis- 
cal year,  and  the  rate  of  taxation  on  prop- 
erty for  state  purposes  is  limited  by  the 
Constitution,  to  not  exceed  four  mills  on  the 
.dollar  of  valuation.  It  may  become  of  impera- 
tive necessity  to  the  very  existence  of  the 
state  government  and  Its  institutions  that 
property  be  assessed  according  to  Its  full 
cash  value,  and,  unless  there  be  a  constitu- 
tional Inhibition,  it  lies  within  the  power  of 
the  General  Assembly  to  provide  the  plan 
necessary  in  Its  opinion  to  effectuate  that  re- 
sult. 

In  People  ex  rel.  v.  Lothrop,  supra.  It  was 
held  that  the  statutes  then  in  force  did  not 
purport  to  confer  upon  the  State  Board  of 
Equalization  the  power  to  raise  the  aggre- 
gate values  of  property  previously  ascertain- 
ed by  the  county  officers,  and  that,  if  such 
power  was  conferred  by  statute.  It  .would  con- 
stitute that  body  a  board  of  assessors  vrlth 
I>ower  to  fix  and  determine  values  as  well 
as  to  adjust  and  equalize  valuations.  At  the 
time  of  that  decision,  the  statutes  provided 
that  all  property,  both  real  and  personal, 
within  the  state,  not  expressly  exempted  by 
law,  should  be  subject  to  taxation ;  that  all 
taxable  property  should  be  listed  and  valued 
each  year  and  be  assessed  at  Its  full  cash 
value ;  and  provided  a  complete  plan  where- 
by county  assessors  should  list,  value,  and 
assess  such  property  at  such  value.  More- 
over, it  required  each  assessor  to  take  an 
oath  and  attach  the  same  to  his  assessment 
rolls  to  the  effect  that  he  had  made  diligent 
inquiry  and  examination  to  ascertain  all  the 
property  within  his  county  subject  to  taxa- 
tion; that  he  had  assessed  It  equally  and 
uniformly,  according  to  his  best  Judgment 
and  Information  and  belief,  at  its  full  cash 


value ;  that  be  had  faithfully  complied  wltb 
all  duties  imposed  on  the  assessor  by  tbe 
revenue  laws ;  that  he  had  not  imposed  ac; 
unjust  assessment  through  malice,  nor  allow- 
ed any  one  to  escape  a  Just  and  equal  assess- 
ment through  favor.  Section  37  (2276)  G.  L. 
p.  754.  These  statutes  constituted  a  com- 
plete scheme  whereby  the  county  assessor; 
primarily  made  the  assessment  in  tbe  respec- 
tive counties.  Nevertheless  the  Lieglslature. 
evidently  recognizing  the  constitutional  limi- 
tations of  the  state  and  several  count; 
boards  of  equalization,  wlsaly  provided  (sec- 
tion 38  [2277]  G.  L.  p.  754)  that  the  latter 
bodies.  In  their  respective  countlea,  should 
correct  and  complete  the  assessment  rolls. 
and,  to  that  end,  might  supply  omissions 
therein,  and,  in  equalizing  the  same,  migM 
increase,  diminish,  or  otherwise  alter  and 
correct  any  assessment  or  valuation.  U 
fact,  as  said  In  People  ex  reL  v.  Lothrop,  sd- 
pra,  the  statute  "constitutes  them  a  quasi 
court  to  bear  any  and  all  complaints  of  the 
taxpayer  touching  the  valuation  or  listing  ol 
his  property,  with  full  power  to  adjust  and 
correct  the  assessment  roll  aa,  In  their  judg- 
ment, they  may  deem  proper  and  risht,  thiK 
adding  statutory  duties  to  their  constitution- 
al duty  'to  adjust  and  equaliz&'  "  Clearly,  it 
as  said  on  page  462  of  that  opinion  (3  Colo.), 
the  power  to  raise  the  aggregate  values  of 
property  previously  ascertained  by  tbe  coun- 
ty officers  was  conferred  by  statnte  upon  tlie 
State  Board  of  Equalization,  It  would  consti- 
tute that  body  a  board  of  assessors  witb 
power  to  fix  and  determine  values  as  well  as 
to  adjust  and  equalize  valuations,  then  by 
section  38  (2277)  G.  L.  p.  754,  supra,  when 
similar  power  was  conferred  upon  count? 
boards  of  equalization  they  were  thereby 
constituted  boards  of  assessors  within  their 
respective  counties. 

[6]  But,  It  Is  said  that  as  a  county  assessor 
is  a  constitutional  officer,  though  his  duties 
are  left  unprescrlbed  In  that  Instrument,  the 
General  Assembly  Is  impliedly  inhibited  from 
authorizing  any  other  officer  to  perform  any 
of  the  duties  or  functions  of  assessmait 
Some  courts  have  held  that  where  the  Con- 
stitution designates  an  officer  to  be  elected 
for  a  definite  period  without  defining  his 
duties  or  making  specific  provision  ther^or, 
and  such  office  was  known  at  common  lav, 
that  thereby  such  officer  acquires  a  right,  of 
which  the  Legislature  may  not  deprive  him, 
to  the  exercise  of  the  powers  which  bave  Im- 
memorlally  attached  to  the  office.  However, 
the  rule  is  by  no  means  universal,  and,  as 
far  as  we  have  been  able  to  ascertain,  has 
been  confined  exclusively  to  well-knovni  com- 
mon-law officers,  such  as  constable,  coroner, 
and  sheriff.  Moreover,  the  rul^  even  as  te 
such  officers,  does  not  seem  to  be  logically 
supported.  In  State  v.  Dews,  determined  by 
the  Superior  Court  of  Georgia,  R.  M.  Charlt 
397,  this  question  Is  considered  at  length. 
The  Constitution  of  that  state  established 
tbe  tenure  of  the  office  of  sheriff,   but  im- 
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posed  no  other  Umltattons  upon  the  power  of 
the  Legislature  in  relation  to  it,  and  it  was 
held  that,  by  the  silenoe  of  the  Constitution 
as  to  the  duties  pertaining  to  that  office,  it 
submits  tbem  "to  the  direction  and  control  of 
that  department  of  the  government,  which 
is  Invested  with  the  power  of  malting  all 
laws  which  are  not  repugnant  to"  the  Consti- 
tution.   Further  on  in  the  opinion,  the  court 
Mid :   "But  it  is  said  that  the  word  'sheriff,' 
Is  known  to,  and  derived  from,  the  laws  of 
England,  and  that  by  Its  adoption  into  our 
Constitution  the  nature  and  character,  the 
powers,  duties,  and  rights  of  that  office,  as 
it  existed  under  those  laws,  became  fixed  and 
established,  by  the  fundamental  law  of  the 
state,  beyond  the  reach  of  legislative  altera- 
tion, and  that,  as  by  the  common  law  and 
the  statutes  14  Edward  III,  c.  10,  and  19 
Henry  VII,  c.  10,  the  sheriff  has  the  custody 
and  keeping  of  the  Jail,  and  of  the  prisoners 
therein,  that  custody  is  by  the  Constitution 
embraced  in  the  office  of  sherifT,  and  cannot 
be  separated  from  it  by  legislative  act.    If 
the  premises  assumed  be  that  the  term  'sher- 
ttr  has  been  Introduced  into  our  Constitution 
according  to  its  strict  etymological  sense,  and 
as  importing  what  it  originally  signified  at 
common  law,  'the  keeper  of  the  county,'  with 
the  authorities  and  dignities  attached  to  the 
station,  as  the  associate  of  the  king,  the 
chief  executive  and   military  officer  of  the 
county,  invested  also  with  high  Judicial  pow- 
ers, whose  office  was  purely  honorary,  and 
whose  duties  were  gratuitously  discharged,  it 
must  be  obvious  that  they  are  incorrect.  If, 
in  fact,  they  be  not  repugnant  to  the  genius 
of  our  instltntiona;   while  also,  it  must  be 
finally  apparent  that  by  parity  of  reason 
justices  of  the  peace  will  be  protected,  by 
constitutional  safeguard,  In  the  same  tenure, 
jnrisdiction,  powers,  and  incidents  which  be- 
long to  those  officers  in  the  country  from 
which  the  Constitntion  has  derived  their  des- 
ignation.   And  the  reason  why  the  coroUary 
deduced  trom  these  premises  is  untrue  will 
furnish  an  answer  to  the  argument  that  has 
been  built  upon  them.    It  Is  that  they  are 
officers  created  by  law,  whose  duties,  powers, 
and  responsibilities  are,  and  always  have 
been,    regulated    and    controlled    by    law. 
*   *    •    The  administration  of  Justice,  the 
poisult  of  rights,  and  the  redress  of  wrongs 
—all  laws  which  are  administered  through 
Judicial  tribunals,  all  which  relate  to  proper- 
ty, to  contracts,  or  persons ;  and  these  form 
the  great  mass  of  the  laws  of  every  civilized 
community;    the   whole   criminal  Jurispru- 
dence of  the  country,  and  everything  con- 
nected with  the  enforcement  of  dvll  rights 
require  the  agency  of  the  office  of  sheriff  in 
^gland,  or  of  an  officer  of  like  nature  and 
cbaracter,  In  every  country  where  laws  and 
tonrts  of  Judicature  are   known,   and   are 
tberefore    immediately   connected   with    his 
powers  and  duties.    If,  then,  the  powers  and 
dntieg  of  the  sheriff,  as  they  exist  in  England, 
*te  tnrronnded  by  the  Impregnable  safeguard 
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of  the  Constitution,  the  laws  of  that  country, 
almost  in  their  totality,  have  been  inflexibly 
fixed  upon  us ;  they  cannot  be  changed,  since 
any  change  in  them  must  affect  the  sheriff 
in  his  powers  or  duties,  his  rights  or  respon- 
sibilities, and  make  them  different  from  what 
they  were  in  England  at  the  period  of  the 
establishment  of  our  Constitution;  and  the 
framers  of  it,  when  ordaining  a  government 
in  which  they  embodied  the  representative 
principle,  in  order  that  it  might  reflect  the 
sentiments  of  the  community,  and  with  the 
distinct  design  that  the  political  society 
which  they  are  organizing  should  advance 
with  the  advancement  of  the  age,  and  accom- 
modate itself  to  the  improvements  of  society, 
have,  with  the  iron  hand  of  an  Imbruted 
despotism,  stamped  inflexible  immutability 
upon  our  institutions ;  have  bound  us  to  the 
notions  of  our  ancestors,  no  matter  how  ex- 
ploded by  the  sentimentB  of  society,  or  in- 
consistent with  the  interests ;  and  not  mere- 
ly limited,  but  abolished,  the  power  of  the 
Legislature,  in  the  very  effort  to  organize  it. 
The  proposition  is  too  monstrous  to  be  fi>r 
a  moment  entertained.  If  it  be  true,  the  con- 
temporaries of  the  Constitution  and  those 
who  themselves  had  an  agency  in  framing 
it  have  betrayed  a  lamentable  ignorance,  or 
been  guilty  of  a  wanton  disregard  of  Its  pro- 
visions, by  divesting  the  sheriff  of  the  high 
Judicial  and  executive  powers  which  belong- 
ed to  him  in  England,  and  degrading  him  to 
the  performance  of  unmixed  ministerial  serv- 
ices ;  by  transferring  from  him  the  authority 
of  presiding  at  elections  and  imposing  on 
him  the  duty  of  attending  them  as  a  mere 
police  officer,  subject  to  the  orders  of  others 
who  preside;  by  depriving  him  of  the  im- 
I>ortant  privilege  of  selecting  Jurors ;  by  ad- 
mitting constables  not  of  his  nomination  to 
participate  with  him  in  the  service  of  writs ; 
by  all  the  regulations  in  relation  to  sheriff's 
sales,  and  by  the  enforcing  upon  him  of  the 
duties  of  humanity  towards  prisoners  whom 
the  common  law  allowed  In  the  name  of 
God'  to  starve,  if  they  could  not  support 
themselves;  by  requiring  from  him  a  bond 
as  a  prerequisite  to  the  discharge  of  his  du- 
ties, and  by  numberless  other  interferences 
with  his  powers  and  privileges;  nay,  by  the 
Judiciary  Act  Itself,  passed  almost  simulta- 
neously with  the  Constitution,  and  whose 
provisions  the  defendant  Invokes  in  support 
of  his  claims ;  and  not  only  by  the  acta 
which  have  direct  reference  to  his  office,  but 
also  by  all  those  which  regulate  courts  and 
their  proceedings." 

[7]  However,  it  is  said  that  the  framers  of 
the  Constitution,  when  they  employed  the 
term  "assessor,"  necessarily  had  in  mind  the 
officer  whom  it  designated  in  the  light  in 
which  he  was  known  to  the  inhabitants  of  the 
territory.  In  this  view  we  concur,  but  it  does 
not  follow  therefrom  that  the  duties  pertain- 
ing to  the  offioe  may  not  be  changed  and 
modified  in  some  respects.     The  territorial 
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laws  recognized  the  assessor  from  the  begin- 
ning as  an  agency  In  raising  pnbllc  revenue, 
whose  duty  was  prescribed  by  legislative  en- 
actment, frequently  changed,  and  always 
subject  to  legislative  control.  The  employ- 
ment of  the  term  In  the  Ck>nstltntlon  there- 
fore, so  far  from  relieving  his  duties  from  the 
control  of  the  Legislature,  Imports  their  sub- 
jection to  the  legislative  will  In  the  formatidn 
and  adoption  of  regulations  that  will  secure 
a  Just  valuation  of  property  for  the  purposes 
of  taxation.  Though  the  office  cannot  be  de- 
stroyed by  the  Legislature,  that  agent  may, 
nevertheless,  not  being  restricted  In  this  re- 
spetst  by  the  Constitution,  direct  and  provide 
that  the  work  of  such  office  may  be  corrected, 
supplemented,  or  reviewed.  While  Savings 
&  Loan  Society  v.  Austin,  46  Cal.  416,  was 
overruled  In  Houghton  v.  Austin,  47  Cal.  646, 
as  pointed  out  in  Ames  v.  People,  26  Colo.  83, 
02,  66  Pac.  666,  certain  language  found  In  the 
overruled  opinion  Is  so  pertinent  to  the  ques- 
tion now  being  considered  that  we  are  con- 
strained to  adopt  It  It  iB  there  said  (46  Cal. 
on  pages  474,  476,  and  476):  "The  argument 
for  the  plalntifFs  Is  that,  at  the  time  of  the 
adoption  of  the  Constitution,  the  term  'asses- 
sor' had  a  definite  and  well-understood  mean- 
ing, importing  that  he  Is  an  officer  appointed 
or  elected  to  ascertain  and  determine  the 
value  of  property  for  the  purposes  of  taxa- 
tion; aind  that.  In  requiring  such  an  officer  to 
be  elected  In  each  'district,  county,  or  town 
in  which  the  property  taxed  for  state,  coun- 
ty, or  town  purposes  Is  situated,'  the  inference 
is  necessarily  implied,  not  only  that  he  Is  to 
make  the  valuation,  but  that,  when  made,  his 
determination  as  to  the  value  Is  final;  and 
that  the  valuation  cannot  be  changed,  altered, 
or  in  any  respect  modified,  unless  possibly  by 
some  superior  board  or  officer,  to  be  elected 
for  that  purpose  by  the  electors  of  that  dis- 
trict, county,  or  town.  In  support  of  this 
view,  we  are  referred  to  the  fact  that  this 
provision  Is  peculiar  to  our  Constitution; 
and.  It  is  claimed,  was  Inserted  ex  industria 
In  deference  to  the  wishes  of  the  native  Call- 
fornlans,  who  were  then  the  proprietors  of 
large  landed  estates,  and  were  apprehensive 
that,  unless  the  valuation  for  taxing  purposes 
should  be  made  by  local  assessors,  to  be  elect- 
ed by  the  people  of  the  district,  the  burdens 
of  taxation  might  be  imposed  chiefly  on  their 
lands  and  herds,  to  the  exclusion  of  other 
property.  Whatever  weight  may  be  due  to 
this  argument.  It  can  hardly  be  deemed  of 
such  conclusive  force  as  to  preclude  an  exam- 
ination of  other  provisions  of  the  Constitn- 
tlon  In  order  to  determine  whether  the  con- 
struction now  contended  for  would  not  or 
might  not  be  subversive  of  one  of  its  funda- 
mental principles.  As  already  stated,  the 
governing  rule  ordained  by  the  Constitution 
— the  central  idea  which  pervades  tliat  inr 
strument  In  respect  to  taxation — is  that  It 
shall  be  equal  and  uniform,  and  that  property 
shall  be  taxed  in  proportion  to  Its  value.    As 


one  of  the  necessary  steps  towards  ascertain- 
ing Its  value,  local  assessors  must  be  elected, 
who  shall  make  the  primary  valuation.  But 
there  is  nothing  In  the  instrument  to  Indicate 
that  this  valuation  was  intended  to  be  final. 
On  the  contrary,  It  is  expressly  provided  that 
the  valuation  is  to  be  ascertained  'as  directed 
by  law' — which  is  an  explicit  recognition  of 
the  power  of  the  Legislature  to  provide  ap- 
propriate methods  for  ascertaining  the  value, 
subject  only  to  the  limitation  that  the  prima- 
ry valuation  shall  be  made  by  local  assessors 
to  be  elected  by  the  people  of  the  district 
It  may  be  further  observed  that,  when  the 
Constitution  was  adopted,  the  term  'assessor* 
was  not  understood  as  defining  an  officer 
whose  valuations  were  to  be  necessarily  final. 
On  the  contrary,  from  the  earliest  period  in 
our  American  jurisprudence,  assessors  had 
been  employed  in  almost  every  state  for  the 
purpose  of  making  the  primary  valuation  of 
property  for  taxation,  and  in  none  of  them, 
80  far  as  we  are  advised,  was  this  valuation 
final,  but  was  subject  to  correction  and  al- 
teration by  some  supervisory  board  or  officer. 
In  employing  the  term  'assessor,'  the  framers 
of  the  Constitution  must  be  understood  to 
have  used  It  in  this  its  popular  sense." 

In  Ames  v.  People,  supra,  these  California 
cases  were  reviewed,  and  Houghton  v.  Aus- 
tin was  held  inapplicable  as  an  authority 
under  our  constitutional  provisions.  More- 
over, while  the  doctrine  of  Savings  &  Loan 
Society  v.  Austin  was  not  directly  approved. 
It  was  held  that  in  this  state  "the  sole  power 
of  fixing  values  is  not  vested  in  the  assessors 
by  the  Constitution-"  While  we  there  de- 
clined to  say  how  far  the  General  Assembly' 
might  go  in  taking  from  county  assessors 
the  power  to  assess  property  for  taxation, 
we  did  hold  substantially  that,  oonstroing 
section  8  of  article  14,  creating  the  oflloe  of 
county  assessor,  In  connection  with  section 
3  of  article  10  of  the  Constitution,  which 
enjoins  upon  the  General  Assembly  the  duty 
of  providing  by  general  law  such  regulatlohs 
as  shall  secure  a  Just  valuation  for  taxation 
of  all  property,  and,  bearing  in  mind  that 
section  7  of  the  same  article  expressly  per- 
mits the  General  Assembly  to  vest  in  corpo- 
rate and  municipal  authorities  power  to  as- 
sess and  collect  taxes  for  all  their  purposes, 
the  General  Assembly  was  not  inhibited  from 
enacting  laws  authorizing  the  assessment  of 
certain  classes  of  property  by  some  other 
tribunal  or  board,  if,  in  Its  wisdom.  It  de- 
termines that  there  a  just  valuation  of  sucb 
property  may  best  be  secured,  and  if  the  act 
on  its  face  is  not  palpably  ineffectual  to  ac- 
complish that  object  The  same  rule  that 
the  sole  power  of  fixing  values  Is  not  lodg- 
ed by  the  Constitution  in  county  assessors  is 
also  recognized  in  People  ex  rel.  v.  Lothrop, 
supra.  As  the  statutes  then  existed,  it  was 
pointed  out  that  the  only  exception  to  the 
power  of  the  county  assessor  and  the  county 
boards  of  equalization  In  respect  to 
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ment  was  fbe  express  statutory  provision  for 
the  assessment  of  railroad  property  by  the 
State  Board  of  Equalization.  And  It  la 
said:  "For  this,  In  the  opinion  of  the  Legia- 
latore,  there  was  doubtless  an  obvloos  neces- 
sity and  authority."  So  here  we  decline  to 
hold  how  far  the  General  Assembly  may  go 
in  that  respect  Nevertheless,  In  view  of 
the  constitutional  provisions  hereinbefore 
mentioned,  and  to  which  reference  will  again 
be  made,  we  are  certain  the  Legislature 
may  adopt  a  plan  whereby  the  work  of  as- 
sessors may  be  corrected,  supplemented,  add- 
ed to,  or  changed.  Thereby  that  which  the 
assessors  were  previously  authorized  to  do 
by  law  need  not  be  taken  away,  but  those 
agendes  may  still  be  left  free  to  perform 
those  functions.  Furthermore,  this  view  la 
strengthened  by  the  legislative  constrnction 
long  acquiesced  in  as  evidenced  by  the  act 
Imposing  upon  county  boards  of  equaliza- 
tion the  powers  and  duties,  as  hereinbefore 
polDted  out,  of  raising  or  lowering  valua- 
tions returned  by  the  assessor,  even  though 
it  may  greatly  augment  the  total  valuation 
of  the  county. 

Peculiarly  applicable  on  this  point  Is  cer- 
tain language  from  an  opinion  of  the  Court 
>>f  Appeals  of  Kentucky  in  a  case  determined 
under  a  constitutional  provision  requiring 
the  election  of  a  county  assessor  for  a  def- 
inite period,  but  silent  as  to  his  duties.  In 
that  case,  Spalding  v.  Hill,  86  Ky.  656,  660, 
7  S.  W.  27,  28,  it  is  said :  "The  ConsUtutlon 
of  the  state  requires  that  a  county  assessor 
shall  be  elected  every  four  years;  but  his 
duties  are  not  prescribed  by  that  instrument; 
liis  duties  were  wisely  left  to  be  prescribed 
by  law.  It  is  conceded  that,  'in  all  cases  of 
taxes  by  valuation,  an  assessment  Is  indis- 
tiensable  and  primary;  it  lies  at  the  founda- 
tion of  the  proceeding.'  But  the  action  of 
the  assessor  In  making  the  assessment  Is  not 
necessarily  final.  His  action  is  ex  parte. 
It  is  true  that  the  law  authorizing  the  assess- 
ment may  make  his  action  final;  but  it  is  not 
necessarily  final  by  virtue  of  his  office.  From 
the  earliest  history  of  the  state,  assessors 
have  been  employed  for  the  purpose  of  mak- 
ing the  primary  valuation  of  the  property  in 
the  several  counties  of  the  state;  but  at  no 
period  in  the  history  of  the  state  has  the  ac- 
tion of  the  assessors  been  regarded  by  the 
lawmaking  power  as  necessarily  final;  for 
laws  have  been  passed  time  and  again,  creat- 
ing county  boards  of  supervisors,  with  the 
power  to  Increase  or  decrease  the  value  plac- 
ed upon  the  citizens'  proiwrty  by  the  asses- 
sor." 

And  equally  applicable  la  that  from  State 
of  Wisconsin  ex  rel.  Brown  County  v.  Myers, 
Judge,  eta,  52  Wis.  628,  632,  9  N.  W.  777,  778, 
where,  in  considering  a  statute  authorizing 
the  appointment  of  three  discreet  freehold- 
ers, not  residents  or  owners  of  real  estate 
in  the  county,  to  review  the  aggregate  valu- 
ations made  by  the  county  board  of  the  tax- 
able property  in  the  several  towns,  Tillages, 


and  cities  of  the  county,  it  Is  said:  "The  law 
is  evidently  in  furtherance  of  Justice  and 
fiiirness  in  the  equalization  of  values,  and 
does  not  seem  open  to  any  constitutional  ob- 
jection ;  for  this  whole  matter  is  within  the 
control  of  the  Legislature,  which,  doubtless, 
might  abolish  the  present  system  and  cre- 
ate a  state  board  for  the  assessment  and 
equalization  of  the  value  of  the  taxable  prop- 
erty of  the  state.  At  all  events,  such  a  law 
would  be  within  the  constitutional  power  of 
the  Legislature.  Therefore  the  Legislature 
may  change  the  existing  method  and  adopt 
one  better  calculated  to  insure  greater  uni- 
formity and  fairness  in  the  assessment  and 
equalization  of  the  taxable  property  of  the 
state,  when  such  ,a  method  can  be  devised. 
A  fair  valuation  of  property  constitutes  the 
very  basts  for  the  apportionment  of  a  tax, 
and  is  the  main  object  to  be  secured  In  all 
legislation  upon  the  subject" 

In  Board  of  State  Tax  Conmiissioners  v. 
Board  of  Assessors,  124  Mich.  491,  494,  406, 
83  N.  W.  209,  210,  the  constitutionality  of  a 
statute  creating  a  tax  commission  to  super- 
vise the  assessment  roll  of  the  assessors  was 
under  consideration.'  The  court  therein  used 
the  following  jterttnent  language,  to  wit:  "It 
gets  down,  then,  to  the  question  whether  the 
exclusive  agency  for  making  such  assess- 
ments Is,  under  our  Constitution,  some  offi- 
cer of  the  municipality,  whose  acts  are  final 
and  conclusive  as  well  to  the  state  as  to 
the  municipality ;  for  It  is  to  be  kept  in  view 
that,  both  at  the  time  of  the  adoption  of  the 
Constitution  and  at  the  present,  the  taxes 
levied  for  state  purposes  are  based  on  the 
same  assessment  as  are  those  collected  for 
local  use.  •  •  ♦  The  state  Is  concerned 
in  the  proper  assessment  of  property,  not 
only  as  to  its  own  Interests  as  they  are  af- 
fected by  the  collection  or  failure  to  collect 
the  funds  necessary  to  carry  on  government, 
but,  as  the  supreme  authority  in  the  state, 
the  Legislature  is  required  by  section  12, 
art  14,  of  the  Constitution  to  see  to  it  that 
assessments  be  made  on  property  at  its  real 
value.  We  think  that  the  authority  of  the 
Legislature  is  not  so  restricted  as  to  pre- 
clude the  use  of  a  state  board  in  carrying 
into  effect  this  important  constitutional  pro- 
vision. •  •  •  It  Is  suggested  that,  inas- 
much as  section  13,  art  14,  provides  for  a 
state  board  of  equalization,  this  excludes  the 
right  to  authorize  such  a  board  as  the  board 
of  state  tax  commissioners.  This  is  based 
upon  the  claim  that  the  Board  of  Equaliza- 
tion Is  in  one  sense  an  assessing  board ;  but 
an  examination  of  this  act  discloses  that 
none  of  the  duties  of  the  State  Board  of 
Ekiuallzation  are  Interfered  with  in  any  way." 

In  the  light  of  these  decisions,  and  bearing 
In  mind  the  constitutional  duty  imposed  upon 
the  Cleneral  Assembly  to  provide  by  law  for 
a  state  tax  sufficient,  with  other  resources,  to 
defray  the  estimated  expenses  of  the  state 
government  for  each  fiscal  year,  the/COMtl-      t 

igitized  by  VjOOQIC 


6ie 


188  PACinC  RBPORTBB 


(Colo. 


tutlonal  limitation  of  the  rate  of  taxation 
on  property  for  state  puriwses,  the  necessity 
for  uniformity,  and  the  constitutional  man- 
date that  taxes  shall  be  levied  under  a  plan 
which  shall  secure  a  just  valuation  for  the 
purposes  of  taxation,  it  would  seem  that 
there  should  be  no  doubt  as  to  the  power  of 
the  General  Assembly  to  create  a  central 
body  and  empower  It  with  the  duty  of  per- 
forming those  functions  of  assessment  in 
each  county  essential  to  bring  the  property 
therein  for  taxation  purposes  to  its  full 
cash  value,  the  standard  by  It  prescribed 
to  Insure  a  Just  valuation.  Such  law  would 
In  no  wise  interfere  with  the  constitutional 
powers  of  the  state  or  county  boards  of  equal- 
ization, and  would  be.  In  effect,  the  same 
power  previously  conferred  by  statute  (sec- 
tion 88  [2277]  O.  li.,  supra)  upon  county 
boards  of  equalization.  Indeed,  almost  every 
state  In  the  Union  has  provisions,  either  in 
its  Constitution  or  statutes,  authorizing  some 
central  body  to  examine  Into  the  assessment 
of  the  several  counties,  and,  in  case  the  as- 
sessment of  one  or  more  counties  is  found  to 
be  relatively  higher  or  lower  than  other  coun- 
ties, to  Increase  or  diminish  such  assessment, 
even  though  the  effect  be  to  greatly  Increase 
the  aggregate  of  the  total  assessments  from 
all  counties.  Wallace  et  aL  v.  BuUen,  6 
Okl.  17,  52  Pac.  954,  and  on  rehearing,  p. 
767,  overruling  Gray  v.  Stiles,  6  Okl.,  455, 
49  Pac.  1083;  State  ex  reL  v.  Thomas,  16 
Utah,  86.  60  Pac.  616. 

Indiana  has  a  state  tax  commission  law 
very  similar  to  ours.  A  nninber  of  cases 
have  been  tried  there  involving  the  constitu- 
tionality of  the  act,  and  it  has  been  uni- 
formly upheld.  In  C,  C,  O.  &  St  Louis  R. 
Co.  V.  Badtus,  133  Ind.  613,  636,  S3  N.  B. 
421,  428  (18  L.  R.  A.  729),  it  is  said:  "As  to 
the  latter  clause  of  the  section  of  the  Consti- 
tution providing  that  the  General  Assembly 
'Shall  prescribe  such  regulations  as  shall  se- 
cure a  Just  valuation  for  taxation,'  it  leaves 
it  to  the  Legislature  to  prescribe  the  mode 
by  which  the  valuation  of  all  property  shall 
be  ascertained,  enjoining  upon  them  the  one 
obligation  to  provide  such  regulations  as 
shall  secure  a  just  valuation." 

The  state  of  Arkansas  has  also,  by  statute, 
created  a  state  tax  commission  and  conferred 
upon  It  the  general  supervision  of  the  assess- 
ment and  collection  of  taxes,  and  over  the 
county  assessors  and  other  officers,  and  givai 
it  the  power  to  revise  the  action  of  such 
officials.  The  constitutionality  of  the  act  has 
been  sustained.  See  Bank  v.  Tax  C!omml»- 
slon,  92  Ark.  492,  123  S.  W.  754. 

We  find  nothing  In  our  Constitution,  either 
directly  or  by  necessary  implication,  which 
inhibits  the  L«glslature  from  creating  such 
a  body  and  investing  it  with  such  power,  nor 
do  we  find  anything  in  the  decisions  of  our 
courts  to  prevent  It.  While  In  People  ex  rel. 
V.  Lothrop,  supra,  it  was  said,  in  view  of  the 
fact  that  a  county  assessor  is  a  constitutional 


officer,  and  of  other  constitntlonal  provisions, 
that  "it  may  be  gravely  doubted  whether  it 
is  competent  for  the  legislative  authority  to 
take  from  county  assessors  the  substantial 
control  of  valuations  of  property  for  state 
taxation,  and  vest  it  in  a  central  authority," 
the  matter  was  not  determined.  On  the  con- 
trary, the  court  expressly  said,  that  "the 
question  here  presented  is  not  what  the  legis- 
lative authority  could  do  in  this  respect,  but 
what  it  has  done."  And  in  Re  Assessment 
of  Property,  etc.,  26  Colo.  296,  53  Pac.  1056, 
wherein  we  had  under  consideration  certain 
Interrogatories  propounded  to  the  court  in- 
cluding one  as  to  the  power  of  the  State 
Board  of  Equalization  to  increase  the  ag- 
gregate assessed  valuation  as  returned  by 
the  county  assessors,  we  expressly  stated; 
that,  as  the  General  Assembly  had  not  seen 
fit,  to  exercise  the  power  claimed  to  be  in- 
herent, by  passing  a  law  anthorizing  the 
State  Board  of  Equalization  to  perform  such 
functions,  we  would  not  review  the  powen 
of  that  board  as  determined  in  the  Lothrop 
decision.  However,  whoi  the  In  re  Assess- 
ment Case  was  before  us.  Judge  Elliott,  who 
had  previously,  for  many  years,  been  an 
honored  and  able  member  of  this  court,  filed 
a  brief  as  amicus  curise,  and,  in  discussing 
the  doubt  expressed  in  the  Lotlirop  Case  as 
to  the  authority  of  the  General  Assembly, 
under  the  (Constitution,  to  create  and  invest 
a  central  body  with  power  to  increase  the 
aggregate  valuations  returned  by  the  several 
county  assessors,  said:  "While  in  this  brief 
no  special  effort  is  made  to  controvert  the 
doubt  thus  expressed  in  the  Lothrop  Case,  tot 
the  reason  that  the  Legislature  has  not  at- 
tempted such  legislation,  we  do  not  for  one 
moment  doubt  the  power  of  the  Legislature  to 
pass  general  laws  which  shall  be  effectual  to 
secure  'a  Just  valuation  for  taxation  of  all 
property,  real  and  personal,'  even  though  the 
result  might  be  the  increasing  of  the  average 
valuation  of  the  county  assessors.  It  would 
be  a  strange  conclusion  to  hold  tliat  the  I.egl9- 
lature  has  not  the  power  to  pass  such  laws 
and  prescribe  such  regulations  as  the  0>n- 
stitution  expressly  provides  shall  be  passed  to 
carry  into  effect  its  essential  guaranties." 
Supreme  Court  Briefs,  vol.  166. 

Nor  do  we  consider  that  what  was  deter- 
mined or  the  language  found  in  Taxation  of 
Mining  Claims,  9  Colo.  636,  21  Pac.  476,  In 
any  wise  militates  against  the  views  herein 
expressed.  As  pointed  out  in  Ames  v.  People^ 
supra,  the  only  question  in  that  case  was  as 
to  the  constitutionality  of  certain  bills  before 
the  General  Assembly  for  taxing  mining 
claims,  and  the  only  point  calling  for  a  de- 
cision was  whether  or  not  the  General  As- 
sembly itself  could  assess  property  for  the 
purposes  of  taxation.  In  holding  that  it 
could  not  the  court  added  that,  in  general, 
the  valuation  of  property  for  taxation  must 
be  ascertained  by  the  county  assessors.  But 
it  la  further  said  in  the  A^iea  Gaae  that: 
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"Tbe  remark  of  the  court  that,  In  general, 
property  is  to  be  assessed  by  the  county  as- 
sessors was  not  at  all  necessary  to  tbe  de- 
cision, nor  was  there  any  intention  to  an- 
nounce the  role  that  railroad  property  was 
to  be  assessed  by  them  only." 

[I]  Having  determined  that  the  Oeneral 
Assembly  may  create  a  central  body  and  con- 
fer npon  it  general  saperrlsion  of  the  assess- 
ment and  collection  of  taxes,  and  likewise 
over  officers  authorized  by  statute  to  perform 
such  functions,  we  will  advance  to  a  con- 
sideration of  the  pertinent  provlsiona  of  tbe 
statutes  of  this  state  creating  and  defining 
the  Colorado  Tax  Commission  under  which, 
If  at  all,  the  Increase  ordered  in  the  assessed 
valuations  here  involved  can  be  upheld. 
Chapter  216  of  the  Laws  of  1911  created  the 
Colorado  Tax  Commission  and  defined  its 
duties.  This  act  In  some  particulars  was 
amended  in  1913  (S.  L.  p.  525).  Subdivision 
1, 1  13,  of  the  act  of  1911,  p.  615,  purports  to 
Invest  the  Tax  Commission  with  authority  to 
cause  all  property  of  every  kind  or  character 
to  be  assessed  at  its  actual  and  full  cash 
value,  and,  to  that  end,  confers  npon  It  gen- 
eral supervision  ove^  the  administratton  and 
the  enforcement  of  all  laws  for  the  assess- 
moit,  levying  and  collection  of  taxes,  and  like 
■uporviaion  over  the  county  officers,  boards  of 
county  commissioners,  county  boards  of 
equalization,  and  all  other  otUcers  and  boards 
of  assessment,  levy,  and  collection.  The  so- 
pervlsory  power  here  conferred  can,  of 
course,  not  be  exercised  to  the  extent  of  un- 
duly interfering  with  constitutiona]  duties 
Imposed  upon  any  such  officers  or  boards, 
and,  if  any  clause  of  the  statute  cannot  be  so 
construed.  It  Is  necessarily  Invalid  in  that 
respect,  bat  this  would  not  overturn  Its  other 
provialons.  It  cannot  be  doubted  that  the 
primary  and  manifest  purpose  of  the  act  is  to 
place  in  a  central  body  authority  to  bring 
the  valuations  of  taxable  property  to  the 
legislative  standard  of  full  cash  value.  In 
the  exercise  of  the  power  conferred,  at  least 
two  methods  are  prescribed  whereby  the  ctsn- 
tral  body  may  bring  about  the  desired  re- 
sult One  method  is  provided  for  by  sub- 
division 6  of  section  13,  supra,  and  the  other 
by  section  81  of  the  act  By  the  former 
method  certain  statutory  powers  of  county 
boards  of  equalization  are  necessarily  taken 
away,  for  the  Tax  Commission  is  authorized 
thereby  to  reappraise  classes  of  property 
within  counties ;  to  Increase  or  diminish  the 
values  placed  thereon  by  county  assessors; 
and  to  require  omitted  property  therein  to 
be  placed  npon  the  assessment  roll.  Indeed, 
section  5638,  B.  S.  1908,  pertaining  to  the  in- 
crease or  decrease  of  valuations  by  county 
boards  of  equalization,  was  expressly  repeal- 
ed by  section  12,  c.  134,  S.  L.  1913.  By  the 
other  method  the  Tax  Commission  may  deal 
with  the  aggregate  values  of  the  several 
counties  as  primarily  fixed  by  the  county 
anenora  or  equalized  by  tbe  county  boards 


of  equalization.  The  method  prescribed  by 
subdivision  6  of  section  13,  supra,  is  to  be  ap- 
plied to  the  property  of  individual  taxpayers, 
and  is  evidently  intended  to  be  exercised 
when  the  Tax  Commission  Is  of  the  opinion 
that  the  primary  assessment  made  by  the 
assessor  has  omitted  property  subject  to  tax- 
ation, or  has  placed  upon  the  property  of 
certain  Individuals  a  value  higher  or  lower 
respectively  than  that  placed  npon  tbe  prop- 
erty of  other  individuals,  and  is  unwilling  to 
leave  the  matter  solely  subject  to  the  action 
of  the  county  board  of  equalization.  On  the 
contrary,  the  method  prescribed  by  section 
31  is  to  be  applied  to  and  upon  the  aggregate 
value  of  all  the  property  in  the  county,  and 
is  evidently  Intended  to  be  exndsed  when 
the  Tax  Commission  Is  of  the  opinion  that 
the  primary  assessment  and  valuation  of 
property  made  and  fixed  by  a  county  assessor 
is  relatively  equal  as  among  the  property 
owners  therein,  or  will  be  corrected  in  that 
respect  by  the  county  board  of  equalization, 
in  whom  is  vested  final  power  in  that  regard. 
Moreover,  the  power  invested  by  subdivision 
6.  of  section  IS  can  only  be  exercised  prior 
to  the  action  of  the  county  board  of  equaliza- 
tion, to  the  end  that  it  may  perform  Its  oon- 
stitntional  duties  to  adjust  and  equalize  the 
property  values  within  the  county  as  between 
classes  of  projierty  therein  and  owners  there- 
of. But,  as  that  board  has  only  the  constitu- 
tional power  to  adjust  and  equalize,  but  not 
to  increase  the  aggregate  values  within  the 
connty,  it  would  seem  that  It  is  wholly  im- 
material whether  the  action  of  the  Tax  Com- 
mission, under  the  method  prescribed  by  the 
latter  section,  was  exerdsed  before  or  after 
the  action  of  the  county  Ixwrd  of  equaliza- 
tion. In  any  event,  the  rate  of  increase  and 
the  relative  eftect  on  property  owners  would 
be  the  same.  This  would  also  seem  to  be  the 
legislative  view  as  evldoaced  by  the  dates 
prescribed  for  the  different  meetings  of  the 
county  board  of  equalization,  and  the  limited 
time  in  which  the  Tax  Commission  may  ex- 
ercise the  power  conferred  upon  it  by  sec- 
tfon  31. 

[•]  This  view  is  further  fortified  by  oth- 
er provisions  of  the  act  Subdivision  7  of 
section  13  provides  for  the  giving  of  notice 
to  the  owner  of  property  and  fixing  a  time 
and  place  for  a  hearing.  This  notice,  how- 
ever, applies  only  in  cases  where  the  Tax 
Commission  is  exercising  its  power  under 
the  procedure  prescribed  by  subdivision  6  of 
the  section,  and  does  not  apply  when  a  hori- 
zontal increase  or  decrease  by  a  designated, 
rate  per  cent  or  amount  to  be  added  is  or- 
dered by  the  Tax  Commission  under  the  pro- 
visions of  section  31.  This  is  conceded  by 
all  parties  to  the  controversy,  and  it  is  upon 
this  assumption  that  respondent  has  inter- 
posed, as  a  defense,  the  constitutional  provi- 
sions Inhibiting  the  taking  of  property  with- 
out due  process  of  law.  To  this  contention 
there  are  many  sufficient  answera.    As  said 
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In  Turpln  t.  Lemon,  187  U.  S.  61,  67,  68,  23 
Sup.  Ct  20,  28  (47  U  Ed.  70):  "Exactly 
what  due  process  of  law  requires  In  the  as- 
sessment and  collection  of  general  taxes  has 
never  yet  been  decided  by  this  court,  although 
we  have  had  frequent  occasion  to  hold  that, 
in  proceedings  for  the  condemnation  of  land 
under  the  laws  of  eminent  domain,  or  for 
the  imposition  of  special  taxes  for  local  im- 
provements, notice  to  the  owner  at  some 
stage  of  the  proceedings,  as  well  as  an  oi>- 
portunlty  to  defend,  is  essential.  •  •  • 
But  laws  for  the  assessment  and  collection 
of  general  taxes  stand  upon  a  somewhat  dif- 
ferent footing,  and  are  construed  with  the 
utmost  liberality,  sometimes  even  to  the  ex- 
tent of  holding  that  no  notice  whatever  Is 
necessary." 

Moreover,  under  the  law  as  It  existed  pri- 
or to  the  adoption  of  the  act  of  1911,  and  as 
it  now  is,  the  State  Board  of  Equalization 
is  required  to  meet  at  a  certain  place,  on  a 
certain  day,  and  to  complete  its  labors  by 
another  day.  It  has  never  been  questioned 
that  such  board  has  the  right,  without  fur- 
ther notice  than  that  implied  by  the  law, 
to  equalize  valuations  of  the  property  among 
the  counties  by'  raising  the  valuation  in  one 
or  more  and  reducing  it  in  others.  The  only 
question  that  has  been  raised  is  as  to  wheth- 
er the  aggregate  valuation  of  the  counties 
might  be  Increased.  But  whether  the  ag- 
gregate is  Increased  or  not,  the  same  legal 
principle  is  involved,  because  equalizing  un- 
der any  system.  If  tbeie  be  change  at  all, 
necessarily  raises  the  valuations  in  some 
county  or  counties.  This  affects  the  valua- 
tion of  the  individual  property  owner;  yet 
at  no  time  in  the  history  of  the  state  was 
it  ever  provided  or  assumed  that  he  was  en- 
titled to  a  apedflc  notice  or  hearing.  How- 
ever, the  rule  is  settled  by  numerous  au- 
thorities tliat  actual  notice  to  the  individual 
taxpayer  is  not  required  as  a  condition  pre- 
cedent to  action  by  state  boards  of  equaliza- 
tion, notwithstanding  such  boards  may  ex- 
ercise the  power  of  Increasing  or  decreasing 
the  aggregate  valuations  as  returned  from 
the  respective  countiea  The  rule  is  equal- 
ly well  settled  that  the  only  notice  necessary 
In  such  cases  is  the  law  which  fixes  the  time 
and  place  of  the  holding  of  the  meetings  of 
such  boards.  McGehee  on  Due  Process  of 
Law,  pp.  232,  238;  Cooley  on  Taxation  (3d 
Ed.)  pp.  53,  65 ;  State  v.  Armstrong,  19  Utah, 
117,  66  Pac.  1076 ;  State  RaUroad  Tax  Cas- 
es, 92  U.  8.  575.  23  L.  Ed.  663;  Territory 
V.  Bank;  10  N.  M.  283,  66  Pac.  172;  Mc- 
'MUlen  V.  Anderson,  96  U.  S.  37,  41,  24  L.  Ed. 
335;  Hagar  v.  Reclamation  Dlst,  lU  U.  S. 
701,  4  Sup.  Ct  663,  28  L.  Ed.  669;  EeUy 
V.  Pittsburg,  104  U.  8.  78,  79,  26  L.  Ed.  658; 
Kentucky  Railroad  Tax  Cases,  115  U.  S.  321, 
6  Sup.  Ct  67,  29  L.  Ed.  414;  Carrico  v. 
Crocker  (Okl.)  133  Pac.  181. 

In  State  Railroad  Tax  Cases,  supra,  in 
speaking  upon  this  subject  it  is  said:  "The 


main  function  of  this  board  Is  to  equalize 
these  assessments  over  the  whole  state.  If 
they  find  that  a  county  luis  bad  Its  property 
assessed  too  high  in  reference  to  the  general 
standard,  they  may  reduce  its  valuation ;  if 
It  has  been  fixed  too  low,  they  raise  It  to 
that  standard.  When  they  raise  it  in  any 
county,  they  necessarily  raise  it  on  the  prop- 
erty of  every  individual  who  owns  any  in 
that  county.  Must  each  one  of  these  bave 
notice  and  a  separate  hearing?  If  a  railroad 
company  Is  by  law  entitled  to  such  notice, 
surely  every  individual  is  equally  entitled  to 
it  Yet  if  this  be  so,  the  expense  of  giving 
nottce,  the  delay  of  hearing  such  individual, 
would  render  the  exercise  of  the  main  func- 
tion of  this  board  impossible.  The  very  mo- 
ment you  come  to  apply  to  the  individual  the 
right  claimed  by  the  corporation  in  this  case. 
Its  absurdity  is  apparent  Nor  Is  there  any 
hardship  in  the  matter.  This  board  has  its 
time  of  sitting  fixed  by  law.  Its  sessions  are 
not  secret  No  obstruction  exists  to  the  ap- 
pearance of  any  one  before  -  it  to  assert  a 
right  or  redress  a  wrong;  and,  in  the  busi- 
ness of  assessing  taxes,  this  is  all  that  can 
be  reasonably  asked." 

So  in  Suydam  v.  Merrick  Co.,  19  Neb.  165, 
27  N.  W.  142,  Mr.  Justice  Cobb,  speaking  for 
the  court  said:  "When  complaint  is  made 
that  a  certain  individual  is  assessed  too  low, 
then  it  is  a  condition  precedent  to  action 
thereon  by  the  board  that  such  individual 
owner  havtf  notice  of  such  proceeding.  But 
the  Increase  of  the  assessment  of  a  prednct 
is  not  made  upon  any  one's  complaint  but 
arises  in  the  official  mind  and  Judgment  of 
the  commissioners,  upon  an  inspection  and 
comparison  of  the  assessment  rolls  of  the  sev- 
eral precincts.  The  law  has  designated  no 
officer  or  person  upon  whom  notice  could 
be  served  or  to  represent  the  precinct  at 
such  equalization.  The  county  commission- 
ers themselves  are  the  only  and  proper  rep- 
resentatives of  the  precinct,  and,  as  they  con- 
stitute the  board  of  equalization  no  notice 
need  be  served  on  them." 

In  Pittsburg,  etc.,  Ry.  Co.  v.  Backus,  154 
U.  8.  421,  426,  14  Sup.  Ct  1114,  1116  (38 
U  Ed.  1031),  Mr.  Justice  Brewer,  speak- 
ing for  the  court  said:  "It  is  contended  spe- 
cifically that  the  act  fails  of  due  process  of 
law  respecting  the  assessment  in  that  it 
does  not  require  notice  by  the  state  board  at 
any  time  before  the  assessments  are  made 
final,  and  several  authorities  are  dted  in 
support  of  the  proposition  that  it  is  essential 
to  the  validity  of  any  proceeding  by  which 
the  property  of  the  individual  Is  taken  that 
notice  must  be  given  at  some  time  and  in 
some  form,  before  the  final  adjudication.  But 
the  difficulty  with  this  argument  is  that  it 
has  no  foundation  in  fact  The  statute 
names  the  time  and  place  for  the  meeting  of 
the  assessing  board,  and  that  is  sufficient  in 
tax  proceedings ;  personal  notice  is  unneces- 
sary.   In  State  Railroad  Tax  Cases  [82  U. 
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S]  page  610  [23  Zi.  Ed.  663],  are  these  words, 
which  are  also  quoted  with  approval  In  the 
Kentucky  Railroad  Tax  Cases:  'This  board 
baa  its  time  of  sitting  fixed  by  law.  Its  ses- 
sions are  not  secret  No  obstruction  exists 
to  the  appearance  of  any  one  before  It  to 
tasert  a  right,  or  redress  a  wrong;  and,  in 
the  bostness  of  assessing  taxes,  this  Is  all 
that  can   be  reasonably  asked.' " 

In  Territory  v.  First  National  Bank,   10 
X.  M.  283,  803,  66  Pac.  172,  176,  it  Is  said: 
"The  statute  relating  to  the  assessment  of 
property    within    the  county    requires   that 
where  the  board  of  equalization  or  the  as- 
sessor Increases  the  valuation  of  property  as 
retnmed  by  the  taxpayer  that  notice  of  such 
Increase  shall  be  given  the  taxpayer  affected, 
and  the  object  of  this  notice  is  to  give  the 
taxpayer  an  opportanily  to  object  to  the 
altering  of  the  assessment  and  to  appeal,  if 
he  so  desires,  bnt  tbere  is  no  such  provision 
In  regard  to  the  action  of  the  territorial 
board  of  equalization.    This  failure  to  pro- 
vide for  such  notice  was,  no  doubt,  intention- 
al on  the  part  of  the  L^islatnre,  because  it 
wonld  be  both  expensive  and  burdensome; 
In  fact,  it  would  be  practically  impossible 
to  notify  aU  individual  taxpayers  whose  as- 
sessments might  be  affected  by  the  territorial 
board  of  equalization,  in  their  effort  to  secure 
the  reasonable  uniformity  required  by  law. 
Indeed,  it  might  hai>pen  that  almost  all  the 
taxpayers  of  a  county  or  the  territory  might 
l>e  affected  by  the  actton  of  the  board  of 
equalization,  and  it  would  be  unreasonable 
to  require  a  notice  to  be  served  upon  all  who 
mi^t  be  affected  by  the  action  of  such  ter- 
ritorial  board   of  equalization.     It  is  rea- 
sonable to  b^eve  that  the  Legislature,  in 
fixing  a  spedfled  date  upon  which  this  board 
sbonld  meet,  clothed  with  territorial  juris- 
diction for  the   purpose   of  equalizing   the 
valuations  of  the  property  of  the  territory, 
deemed  this  a  sufficient  notification  to  all 
parties  interested  to  attend  the  meetings  of 
SQch  board,  and  there  to  look  after  any  in- 
terests liable  to  be  affected  by  the  action  of 
the  board  within  the  scope  of  Its  powers,  and 
for  that  reason  made  no  further  provision 
for  notice." 

In  McMUlen  ▼.  Anderson,  95  V.  8.  37,  24 
U  Gd.  335,  it  is  said :  "It  seems  to  be  sup- 
posed that  it  is  essential  to  the  validity  of 
this  tax  that  the  party  charged  should  have 
l)«en  present,  or  had  an  opportunity  to  be 
present,  in  some  tribunal  when  he  was  as- 
sessed, bnt  this  is  not,  and  never  has  been, 
considered  necessary  to  the  validity  of  a 
tax." 

'fbe  same  doctrine  was  announced  and  af- 
linued  in  the  Kentucky  Railroad  Case,  115 
I'-  8.  321,  6  Sup.  Ct  67,  29  L.  Ed.  414.  It 
voQld  seem,  therefore,  that,  where  such  a 
notice  has  not  been  provided  for  in  the  laws 
o(  the  state,  the  courts  hold  that  the  failure 
to  provide  for  or  give  the  taxpayer  a  spe- 
(iUc  notice  does  .not  affect  the  validity  of  the 


tax.  The  principle  declared  in  these  cases, 
as  to  the  sufficiency  of  notice  essential  to  au- 
thorize equalization  boards  to  act,  applies 
with  like  force  to  the  Tax  Commission  when 
proceeding;  under  the  provisions  of  section  31, 
supra.  The  latter  body  is  empowered  by  the 
Legislature  to  cause  to  be  added  to  or  de- 
ducted from  the  valuation  of  the  various 
counties  the  amount  necessary  to  place  upon 
the  assessment  rolls  of  the  state  the  taxable 
property  therein  at  the  true  and  full  cash 
value.  Its  place  and  time  of  holding  meet- 
ings, like  the  State  Board  of  Equalization, 
are  fixed  by  statute.  It  is  required  to  be  in 
continuous  session,  and  its  meetings  to  be 
open  to  the  public.  Moreover,  the  assessors 
have  until  the  first  Monday  of  September  in 
which  to  transmit  to  the  Commission  their 
respective  abstracts  of  assessment,  and  the 
latter  body  is  required  to  act  under  section 
31  on  or  before  October  1st  So  it  necessa- 
rily follows  that  the  time  in  which  the  Tax 
Uommisslon  may  exercise  the  power  under 
the  section  is  limited  to  a  few  days.  Sec- 
tions 9,  30,  and  31,  S.  L.  1911,  pp.  612,  614, 
622,  623. 

ITurthermore,  the  Tax  Commission  by  sec- 
tion 15  of  the  act  is  expressly  authorized  to 
receive  complaints  and  carefully  examine  In- 
to all  cases,  where  it  is  alleged  that  property 
subject  to  taxation  has  not  been  assessed,  or 
has  been  fraudulently  or  for  any  reason  im- 
properly or  unfairly  assessed,  etc  Here  is 
an  express  provision  for  an  opportunity  to  be 
beard  which,  with  the  notice  given  by  the 
statute  of  the  time  and  place  of  the  meeting 
of  the  Tax  Commission,  surely  constitutes 
due  process  of  law.  We  think  respondent 
does  not  properly  Interpret  Gale  v.  Statler, 
47  Colo.  72,  106  Pac.  858,  upon  which  he 
relies.  While  in  that  case  it  was  held  that 
notice  and  an  opportunity  for  hearing  must 
be  given  a  taxpayer  when  the  assessor  raises 
the  valuation  of  his  property,  the  case  in- 
volved the  placing  upon  the  rolls  property 
that  had  been  omitted,  and  the  statute  in 
relation  thereto  expressly  provides  that  no- 
tice must  be  given.  So,  under  the  tax  com- 
mission statute,  when  complaint  is  made  or 
knowledge  comes  to  the  Tax  Commission  that 
the  property  of  a  certain  individual  in  any 
county  is  assessed  improperly,  too  high,  or 
too  low,  then  it  is  a  condition  precedent  to 
action  thereon  by  the  Commission  that  such 
individual  have  actual  notice,  and  an  op- 
portunity to  be  heard  as  provided  by  the  act 
Bnt,  paraphrasing  the  language  of  Mr.  Jus- 
tice Miller  in  the  State  Railroad  Tax  Cases, 
supra,  the  increase  in  the  assessment  of  an 
entire  county  is  not  made  upon  any  one's 
complaint  but  arises  in  the  official  mind 
and  Judgment  of  the  Commission  upon  an  In- 
spection and  comparison  of  the  assessment 
rolls  of  the  several  counties,  and  the  law  has 
designated  no  officer  or  person  upon  whom 
notice  can  be  served,  or  to  represent  the 
conn^  at  such  equalization.    Whosoeve^j^U, 
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whose  rights  are  affe<:ted,  may  appear  at 
the  time  and  place  fixed  by  law,  and  be  heard 
If  he  Is  not  precluded  therefrom  by  prior 
legal  proceedings  In  the  premises.  Moreover, 
after  the  Tax  Commission  completes  Its 
labors,  and  transmits  Its  assessment  to  the 
State  Board  of  Equalization,  the  latter  body 
meets  In  regular  session,  at  a  place  and 
time  designated  by  statute,  to  perform  Its 
constitutional  duty  of  equalizing  the  valua- 
tions among  the  several  counties.  In  that 
respect  it  la  supreme,  except  that  It  cannot 
change  the  aggregate  of  the  total  valuation 
of  all  the  counties.  It  may  decrease  the 
valuation  of  one  or  more  counties  by  raising 
the  valuation  In  others,  and  correct  any  in- 
equalities in  that  respect 

[1 0]  As  to  the  contention  that  all  property 
In  the  city  and  county  of  Denver  was  valued 
by  the  county  assessor  at  Its  full  cash  value, 
and  that  the  proposed  Increase  ordered  by 
the  Tax  Commission  and  confirmed  by  the 
State  Board  of  Equalization  will  result  In 
an  overvaluation  of  property,  and  therefore 
operate  as  a  discrimination  against  the  tax- 
payers of  the  district,  In  that  It  compels 
them  to  pay  taxes  on  property  they  do  not 
possess.  In  violation  of  the  constitutional 
rule  requiring  taxation  to  be  uniform  and  ac- 
cording to  a  Just  valuation,  it  Is  sufficient 
to  say  that  it  is  not  conceded  that  the  prop- 
erty assessed  as  valued  by  the  county  as- 
sessor Is  at  Its  full  cash  value.  It  is  con- 
clusively presumed,  however,  that,  as  be- 
tween Individual  property  owners  within  the 
county,  there  has  been  a  Just  value  placed 
thereon — that  is,  a  value  relatively  equal.  If 
the  latter  has  not  been  done,  the  fault  lies, 
in  the  first  Instance,  upon  the  assessor  of  the 
county  who  neglected  his  duty  in  that  re- 
gard, and  secondly  upon  the  Tax  Commission, 
but  finally  and  conclusively  upon  the  County 
Board  of  Equalization,  possessed  of  supreme 
power  in  that  respect  The  values  placed  on 
property  listed  with  and  assessed  by  the 
county  assessor  are  not  conclusive  and  bind- 
ing on  the  Tax  Commission  as  being  the  true 
cash  values  thereof.  Under  the  Constitution 
and  statute,  values  of  property  on  which 
taxes  are  to  be  levied  are  to  be  determined 
not  by  the  county  assessor  alone,  but  only 
in  conjunction  with  other  officers  and  boards 
provided  for  the  purpose  of  correcting  errors 
and  inequalities  In  valuations  as  fixed  by  the 
assessor,  and  to  bring  all  property  values  to 
the  legislative  standard.  The  local  officers 
are  In  no  wise  unlawfully  deprived  of  the 
right  to  exercise  their  functions.  As  said 
in  State  v.  Daniels,  snpra:  "It  must  be 
remembered  that  so  long  as  the  local  of- 
fices obey  the  laws  of  the  state,  they  are 
not  meddled  with  and  tbdr  functions  are 
In  no  way  curtailed,  and  it  is  only  when 
they  violate  the  law  which  they  are  bound 
to  obey  that  the  state  undertakes  to  inter- 
fere. •  »  •  The  state  has  a  vital  interest  I 
in  insisting  that  its  laws  pertaining  to  taxa- 1 


tion  be  honestly  and  fairly  administered,  to 
the  end  that  the  burden  of  taxation  may  be 
equitably  distributed.  •  •  •  In  order  to 
make  an  equal  dlstribnllon  of  county  and 
state  taxes,  it  is  essential  that  all  taxable 
property  that  can  be  discovered  be  placed 
upon  the  tax  rolls,  and  that  a  uniform  basis 
for  valuation  be  adopted  and  adhered  to. 
So  long  as  the  practice  prevails  of  assessing 
property  In  different  localities  at  figures 
varying  from  25  to  100  per  cent  or  more  of 
Its  true  value,  and  of  doing  the  same  thing 
locally  for  that  matter,  so  long  are  we  liable 
to  have  gross  Inequalities  In  the  distribution 
of  the  tax  burden.  So  the  state,  in  endeav- 
oring to  enforce  the  requirements  of  the  law 
in  regard  to  the  assessment  and  equaliza- 
llon  of  property.  Is  not  acting  as  a  mere 
Interloper,  exercising  a  paternalistic  function 
for  the  purpose  of  exploiting  its  right  so  to 
do,  but  is  attempting  In  good  faith  to  per- 
form a  duty  In  which  Its  dtlzois  generally 
have  something  more  than  a  passing  in- 
terest All  the  state  has  undertaken  to  do 
Is  to  review  the  work  done  by  local  officers 
when  its  proper  agencies  are  satlafied  that 
the  law  has  been  violated.  In  such  a  con- 
tingency, the  law  in  substance  and  effect 
provides  for  a  reassessment  of  the  property 
of  the  local  municipality." 

Any  one  familiar  with  the  history  of  tax- 
ation in  this  state  can  readily  realize  the 
purpose  and  necessity  of  the  Legislatnre  en- 
acting chapter  216  of  the  Session  Laws  of 
1911.  All  the  statutes  adopted  previous  to 
this  law  had  proven  Inadequate  to  coerce  the 
assessors  to  fix  a  full  cash  value,  as  reqaired 
by  law,  upon  the  taxable  property  within  the 
county.  Moreover,  they  had  likewise  fail- 
ed to  place  a  relatively  equal  value  upon  the 
same  class  of  property  within  their  respective 
counties,  and  county  commissioners  and 
boards  of  equalization  had  not  corrected  the 
evil.  It  no  doubt  became  apparent  to  the 
General  Assembly  that  the  assessment  of 
property  could  not  be  intrusted  solely  to  the 
local  assessors  and  local  boards,  for  the 
reason  that  such  officials  continually  assess- 
ed property  far  below  Its  real  value.  Justify- 
ing their  acts  in  that  respect  on  the  asser- 
tion that  other  counties  did  likewise.  In- 
deed, history  discloses  that  such  has  been  the 
experience  of  many  of  the  states  of  the  Un- 
ion, and  Imperative  necessity,  there  as  here, 
has  required  the  creation  of  central  bodies 
with  power  to  correct  assessment  rolls,  and 
Increase  or  lower  the  valuations  placed  upon 
property  for  taxation  purposes  by  the  local 
authorities. 

It  also  became  apparent  to  the  Legislature, 
no  doubt  that  in  order  to  enable  the  state 
to  secure  sufficient  revenue  to  carry  on  Its 
functions  of  government  and  to  support  Its 
public  Institutions,  a  new  method  must  be 
adopted — a  method  which  would  not  only  se- 
cure a  Just  valuation  as  between  the  tax- 
payers of  the  state,  but  also  a  valuation  that 
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woQld  be  jtiBt  to  tbe  state  Itself.  According- 
ly it  became  manifest  that  full  cash  value  is 
tbe  onl;  standard  that  is  Just  and  uniform, 
and  whereby  each  citizen  can  be  required  to 
contrlbate  to  the  support  of  government  ac- 
cording to  the  value  of  bis  property.  For, 
80  long  aa  tbe  prevailing  practice  of  assess- 
ing property  in  different  localities  at  figures 
varying  from  25  to  100  per  cent,  of  its  cash 
value,  there  vrill  be  gross  inequalities  In  dis- 
tribution of  the  tax  burden.  Valuation  of 
property  for  taxation  is  made  only  to  secure 
a  basis  for  levying  taxes;  and  if  values  are 
raised  to  conform  to  the  standard  which  the 
law  has  fixed,  the  tax  levy  should  be  cor- 
respondingly reduced.  There  is  a  common 
impression  that  increase  of  valuation  neces- 
sarily Increases  the  amount  of  taxes  to  be 
paid,  and  that  the  raise  made  by  the  Tax 
Commission  for  the  year  1913  will  greatly 
add  to  the  tax  burden  of  the  community. 
This  is  clearly  a  misapprehension  of  the  ef- 
fect of  the  law,  and  of  the  acts  of  tbe  Com- 
mission. As  a  concrete  example,  we  take  no- 
tice that  the  total  valuation  of  property  In 
and  for  tbe  city  and  county  of  Denver,  un- 
der the  assessment  returned  for  1912,  was 
$133,835,040.  The  state  mill  rate  for  that 
year,  Including  the  specially  authorized  i/i» 
mill,  was  4  i/i8  mills,  and  produced  a  state 
revenue  of  $542,775.04.  For  the  year  1913 
the  total  valuation  for  that  district,  as  fixed 
by  the  Tax  Commission,  was  9402,206,614, 
while  the  state  mill  rate  is  fixed  at  ju»  mills, 
producing  a  revenue  of  $522,867.03,  or  $19,- 
908.02  less  for  state  purposes  than  for  the 
preceding  year.  So  it  is  readily  seen  that 
it  does  not  foUow  that  an  enforcement  of 
the  rule  of  full  cash  value  as  the  standard 
for  assessment  necessarily  increases  the 
amount  of  taxes  to  be  paid.  On  the  contrary, 
it  rather  demonstrates  that  the  only  correct 
theory  of  taxation  is  to  fix  values  at  the  full 
cash  standard,  the  only  really  just  and  equi- 
table one,  followed  by  a  low  rate  of  levy,  f.t 
may  be  true  that  In  counties  which  have 
paid  less  than  their  Just  proportion  of  taxes 
to  tbe  state  In  the  past,  an  Increase  will  be 
required,  and  it  is  equally  true  that  in  those 
counties  which  have  paid  more  than  their 
proportion  of  state  taxes  a  reduction  will 
follow — a  result  eminently  fair  and  proper. 
The  Constitution  limits  the  maximum  of  the 
levy  for  general  state  purposes  to  four  mills 
on  the  dollar,  and  the  tax-levying  authorities 
for  that  puri)ose  may  make  it  as  much  less 
as  in  their  Judgment  they  deem  proper. 
What  is  true  as  to  state  revenue  is  equally 
true  in  relation  to  local  taxation.  Local 
officers  and  boards,  under  the  discretion  vest- 
ed in  them,  have  power  to  fix  levies  for 
local  porpoaes,  subject  to  tbe  limitations 
placed  upon  tiiem  by  law.  Therefore,  as 
valuations  are  increased  in  any  district  to 
bring  them  to  the  true  standard,  proportion- 
ate rednctkmff  In  levies  should  be  made,  and 


the  burden  of  taxation  for  local  purposes 
should  not  be  increased.  Local  oflicers  and 
boards  are  directly  responsible  to  the  people 
who  have  chosen  them  to  carry  out  this  Im- 
portant function  of  government  It  will  not 
be  presumed,  therefore,  that,  in  raising  the 
standard  of  value  above  that  wMch  has  pre- 
vailed in  practice  in  the  past,  they  will  be- 
tray their  trust  by  seeking  to  raise  more  rev- 
enue than  wlU  meet  the  needs  of  local  gov- 
ernment Should  this  be  attempted,  the  re- 
sponsibility is  solely  with  the  local  authori- 
ties, and  the  remedy  is  with  the  people. 
Bquallty  and  uniformity  are  essential  to  the 
constitutionality  of  taxation,  and  no  one 
should  complain  of  a  law  which  has  this  for 
its  primary  and  controlling  object  It  is 
perhaiw  true  that  in  any  change  from  one 
system  to  another  some  injustice  and  hard- 
ship will,  for  the  time  being,  be  imposed  in 
certain  cases.  But  unless  the  standard 
which  is  provided  by  law,  tbe  full  cash  val- 
ue, thus  tbe  Just  value  demanded  by  the 
Constitution,  be  enforced,  the  same  unfortu- 
nate, unequal,  and  unjust  conditions  which 
have  heretofore  existed  in  tills  state,  will 
continue  indefinitely. 

[It]  That  an  unsuccessful  effort  was  made 
in  1912  to  amend  section  15  of  article  10  of 
the  Constitution,  so  as  to  create  thereby 
a  central  body  under  the  name  of  "The  Col- 
orado Tax  Commission,"  and  vest  It  with 
power  to  adjust,  equalize,  raise,  or  lower  the 
valuation  of  real  and  personal  property 
among  the  several  counties  of  the  state,  and 
to  constitute  for  each  county  a  county  board 
of  equalization  with  like  powers  within  their 
respective  counties,  their  work,  subject,  how- 
ever, to  revision,  change,  and  amendment  by 
the  aforesaid  central  body,  in  no  sense  af- 
fects the  validity  of  the  statute,  nor  consti- 
tutes a  legislative  Interpretation  thereof. 
Surely  no  court  will  assume  that  the  legis- 
lative power  enacted  a  law  believing  It  to 
be  unconstitutional,  and  sought  to  correct 
its  efforts  at  legislation  in  that  regard  by 
submitting  a  proposed  constitutional  amend- 
ment to  a  vote  of  the  people.  Neither  will  it 
assume  that  because  tbe  people  refused  to 
create  a  central  constitutional  body  and  in- 
vest it  with  both  constitutional  and  statu- 
tory powers  previously  invested  respectively 
in  distinct  bodies,  one  constitutional  and  the 
other  statutory,  thereby  they  placed  a  legis- 
lative construction  upon  a  statute  creating 
such  statutory  body  and  defining  its  duties. 
There  Is  a  vast  and  important  difference  be- 
tween lodging  these  powers  in  one  or  two 
bodies.  Moreover,  that  which  the  people 
wight  be  willing  to  do  by  statutory  enact- 
ment they  might  be  wliolly  unwilling  to  do 
by  constitutional  pronouncement 

[1 2]  The  fact  that  petitioner  has  sought  to 
sustain  the  acts  here  involved  upon  the  the- 
ory that  they  were  performed  by  tbe  State 
Board  of  Equalization,  and  th«t  the  per- 
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formance  of  ttaem  by  the  Tax  Commission 
was  only  advisory  to  that  board,  Is  not  con- 
trolling. The  matters  Involved  pertain  to 
grave  governmental  functions,  Invested  by 
the  legislative  power  of  the  state  In  a  par- 
ticular board,  and  cannot  be  affected  by  the 
admissions  of  some  public  ofBdal  or  citizen, 
when  the  relief  adjudged  only  sustains  the 
lawful  acts  of  that  agency,  and  is  (dearly 
within,  and  warranted  by,  the  pleadings. 
That  such  is  the  scope  of  the  pleadings  is 
manifest  from  an  Inspection  of  the  alterna- 
tive writ  and  the  return  thereto.  Subdivision 
6  of  the  former  sets  forth:  "That  the  as- 
sessors of  the  various  counties  of  the  state 
on  or  before  September  1,  1913,  transmitted 
to  the  Colorado  Tax  Commission  their  vari- 
ous abstracts  showing  the  real  and  personal 
property  assessed  by  them  In  their  respective 
counties  and  the  value  thereof." 

Subdivision  7  of  the  alternative  writ  al- 
leges: "That  the  Colorado  Tax  Commis- 
sion, after  receiving  the  abstracts  of  the 
various  assessors  of  the  state  as  aforestild, 
examined  each  and  all  of  said  abstracts  for 
the  purpose  of  determining  whether  the  real 
and  personal  property  of  the  several  counties 
of  the  state  had  been  assessed  at  its  true 
and  full  cash  value,  and  that  after  having 
examined  aU  of  said  abstracts  and  after 
having  secured  information  for  the  purpose 
of  detennlnlng  the  true  and  full  cash  value 
of  the  real  and  personal  property  of  the 
counties  of  the  state,  said  commission,  on, 
to  wit,  the  first  day  of  October,  1913,  found 
and  determined  the  amount  of  increase  or 
decrease  In  the  valuation  of  said  real  anc^ 
personal  property  of  the  respective  counties 
which  would  place  said  property  on  the  as- 
sessment roU  at  its  true  cash  value,  and  on 
said  day  issued  an  order  to  said  Pitcher  as 
assessor  of  the  city  and  county  of  Denver, 
ordering  and  directing  him  to  add  to  his  val- 
uation of  projierty  within  said  city  and  coun- 
ty of  Denver,'  the  amount  of  $101,902,088  so 
found  necessary  to  be  added  in  order  to 
place  said  property  on  the  assessment  roll  at 
its  full  and  true  ca!sh  value;  and  that  after 
said  Commission  had  determined  upon  the 
true  value  of  the  real  and  personal  property 
of  the  several  counties,  It  made  a  report  of 
its  actions  and  findings  and  transmitted  the 
same  to  the  State  Board  of  Equalization, 
which  said  statement  showed  the  amount  to 
be  added  or  deducted  from  the  valuation 
of  the  real  and  personal  property  of  each 
county,  and  which  statement  specified  the 
amount  to  be  added  to  or  be  deducted  from 
the  valuation  of  such  real  and  personal  prop- 
erty, and  that  said  Commission,  in  determin- 
ing the  valuation  to  be  placed  on  the  real 
and  personal  property  of  the  various  coun- 
ties of  the  state,  proceeded  in  all  respects 
according  to  the  provisions  of  the  law  in 
such  cases  made  and  provided." 

And  In  subdivision  13  of  the  alternative 
writ  appears  the  command  of  this  court  as 


follows :  "Wherefore,  we  command  you,  the 
said  Clair  3.  Pitcher,  commissioner  of  finance 
and  ex  officio  assessor  of  the  dty  and  county 
of  Denver,  Colorado,  your  successors,  depu- 
ties, assistants,  and  subordinates,  immedi- 
ately upon  receipt  or  service  of  this  alterna- 
tive writ  of  mandamus,  to  make  such  addi- 
tions or  corrections  In  your  assessment  and 
assessment  roll  and  in  the  assessment  and 
assessment  roll  of  said  dty  and  county  of 
Denver  for  the  year  1913  as  is  or  may  be 
necessary  to  carry  out  the  directions  of  the 
State  Board  of  Equalization  and  the  Colora- 
do Tax  Commission,  as  yon  are  bonnd  to  do 
under  the  Constitution  and  laws  of  the  state 
of  Colorado,"  etc. 

[13]  Turning  to  section  32  of  the  statute, 
we  find  that  the  things  herein  set  forth  as 
having  been  done  and  performed  by  the  Tax 
Commission  are  the  acta  and  things  which 
that  body  is  authorized  and  required  to  do, 
and  are  therefore  primarily  its  acts.  How- 
ever, as  that  which  the  Tax  Commission  or- 
ders done  in  the  premises  may  be  changed  by 
the  State  Board  of  Equalization  in  adjusting 
and  equalizing  valuations  among  the  coun- 
ties, the  order  of  the  former  does  not  and 
and  cannot  become  finally  effective  until  the 
latter  has  acted.  And,  In  that  sense,  that 
whldi  may  be  enforced  is  the  act  of  the 
State  Board  of  Equalization.  So,  strictly  and 
technically  speaking,  the  theory  of  petition- 
er is  correct,  aa  it  Is  the  order  of  the  State 
Board  of  Equalization,  as  the  result  of  the 
exerdse  of  its  constitutional  power  to  adjust 
and  equalize  that  is  enforced  by  this  proceed- 
ing. In  other  words,  the  valuations  made  by 
a  county  assessor,  supplemented  and  modified 
by  the  act  of  the  Tax  Commission  and  equal- 
ized by  the  county  board  of  equalization, 
constitute  the  assessment  of  all  the  property 
situate  exclusively  therein  for  taxation  pur- 
poses, as  made  and  returned  by  the  officers 
and  agents  duly  authorized  by  law  so  to  do: 
and  it  is  the  values  so  fixed  and  determined, 
as  returned  from  each  count?,  that  constltnte 
the  units  upon  which  the  State  Board  of 
Equalization  acts  in  performing  its  consti- 
tutional function  of  adjusting  and  equaliz- 
ing among  the  several  counties.  If  it  ap- 
proves the  several  returns  constituting  the 
units  aforesaid,  as  it  did  in  the  case  at  bar, 
it  has  discharged  its  duty  in  that  respect 
and,  when  that  is  done,  the  assessment  of 
such  property  is  complete.  Moreover,  It 
readily  appears  why  the  order  of  the  Tax 
Commission  in  making  a  horizontal  raise  of 
the  valuations  in  a  county  should  not  be  en- 
forced until  after  equalization  of  values  by 
the  State  Board.  Should  it  be  done  prior 
thereto,  it  would  be  an  expensive  and  useless 
thing;  for  it  might  be  in  that  particular 
county  the  State  Board  of  EquaUzation 
would  lower  such  valuation  and  make  a  cor- 
responding increase  in  another  county  or 
counties.  Why  change  the  values  by  a  horl- 
zonttd  increase  or  decrease  until  it  la  known 
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tbere  will  be  no  farther  like  change  requir- 
ed? It  is  claimed,  however,  that  as  section  1 
of  the  act  requires  the  Tax  ■  CJommlsslon  to 
exercise  Its  powers  and  perform  Its  duties, 
subject  to  the  direction  and  approval  of  the 
State  Board  of  Equalization,  and  section  33 
thereof  require  the  latter  body  to  examine 
the  abstracts  of  assessment  as  submitted  by 
the  Tax  Commission,  and  "make  a  record  of 
Its  action  on  the  abstract  of  each  county 
and  certify  the  same  to  the  county  asses- 
sor," eta,  the  Tax  Commission  Is  only  an 
agency  of  the  State  Board  of  Equalization. 
We  are  clearly  of  the  opinion  that  the  lan- 
jraage  in  relation  to  that  which  the  State 
Board  of  Equalization  shall  do  and  Its  super- 
visory powers  over  the  Tax  Commission  per- 
tains to  the  exercise  by  the  former  body 
of  Its  constitutional  jwwer  to  adjust  and 
equalize.  But,  be  that  as  It  may,  the  force 
of  the  claim  Is  deflected  by  the  fact  that 
the  act  of  1013,  p.  525,  amending  the  act  of 
1911,  purports  to  confer  upon  the  Tax  Com- 
mission all  statutory  powers,  duties,  and 
privileges  theretofore  exercised  by  the  State 
Board  of  Equalization. 

[14]  This  case  only  demonstrates  anew  the 
wisdom  of  the  general  rule  that  public  of- 
ficials, whose  duty  It  Is  to  carry  out  stat- 
ntory  directions,  should  not  be  permitted  to 
raise  the  constitutionality  of  statutes.  Peo- 
ple V.  Leddy,  53  Colo.  109,  111,  123  Pac.  824. 
As  said  In  Ames  v.  People,  supra:  "The 
reasons  for  this  rule  are  apparent.  Public 
policy  and  public  necessity  require  prompt 
and  efficient  action  from  such  officers,  and, 
vrhen  intrusted  with  the  assessment  of  taxes 
and  the  collection  and  disbursement  of  the 
revenue,  they  have  no  right  to  refuse  to  per- 
form ministerial  duties  prescrllved  by  law 
because  of  any  apprehension  on  their  part 
that  others  may  be  injuriously  affected  by 
it,  or  that  the  statute  prescribing  snch  duties 
may  be  unconstitutional." 

Tbe  duties  of  respondent,  after  his  as- 
sessment rolls  had  been  delivered  to  the 
(X>nnty  commissioners,  and  his  abstract  trans- 
mitted to  the  Tax  Commission,  were  purely 
ministerial.  Denver  v.  Pitcher,  64  Colo.  203, 
129  Pae  1016.  Whatever  confusion  has  aris- 
en, or  may  arise,  iii  the  extension  and  collec- 
tion of  taxes  growing  out  of  the  questions 
here  Involved,  and  whatever  injustice  exists 
lietween  individual  taxpayers,  if  any,  by  the 
assessment  under  consideration,  must  be  at- 
tributed ultimately  to  the  fact  that  local 
public  officers  have  failed  and  refnsed  to 
obey  the  mandate  of  the  entire  people  of  the 
state  expressed  through,  and  directed  by, 
their  legislative  will.  And,  were  it  not  that 
tbe  questions  here  determined  are  pnbllci 
Juris,  we  probably  would  not  have  permitted 
respondent  to  present  the  alleged  unconsti- 
tutionality of  the  statute  set  up  in  his  re- 
tain to  the  alternative  writ  We  are  of  the 
opinion  that  the  Tax  Commission  acted  with- 
in the  antbority  conferred  upon  it  by  stat- 


ute, and  that  the  statute,  as  to  the  matters 
here  involved,  is  valid.  The  alternative  writ 
should  therefore  be  made  absolute,  and  it  la 
80  ordered. 

GABRIGUES,  3.  (dissenting).  I  under- 
stand the  majority  opinion  holds  that  the 
horizontal  raise  which  the  assessor  was  or- 
dered to  add  to  his  original  assessment  is 
a  local  assessment;  also  It  concedes  that 
under  the  Constitution  the  State  Board  of 
Equalization  is  prohibited  from  making  local 
assessments,  that  its  power  is  Umlted  to 
equalizing  between  tbe  counties;  but,  in  the 
exercise  of  this  power,  it  cannot  increase 
the  aggregate  value  of  all  the  counties.  To 
escape  this  inhibition  and  uphold  the  action 
of  the  State  Board  of  Equalization,  tbe  ma- 
jority opinion  is  based  upon  the  theory  that 
the  Tax  Commission,  and  not  the  State 
Board  of  Equalization,  added  this  horizontal 
raise,  and  the  local  assessment  consists  of 
the  original  assessment  plus  tbe  horizontal 
raise,  that  is,  in  amount  the  local  assessment 
is  the  assessor's  original  assessment  plus 
the  added  horizontal  raise,  and  the  State 
Board  of  Equalization  adopted  as  a  means 
or  Incident  of  equalization,  but  did  not  make 
this  assessment;  therefore  it  neither  made 
a  local  assessment  nor  increased  in  amount 
the  aggregate  of  all  the  assessments.  This 
contention,  to  prevail,  must  be  in  harmony 
with  the  statute  and  the  facts.  In  other 
words,  there  must  be  a  statute  authorizing 
the  Tax  Commission  to  assess  In  this  man- 
ner, and  the  facts  must  show  it  made  the 
assessment  It  seems  to  me  the  majority 
opinion  assumed  without  authority  both 
these  points.  The  only  statute  covering  the 
matter  is  found  in  sections  31,  32,  and  33, 
Laws  of  1911,  p.  623,  which  provide:  If  the 
Tax  Commission  shall  be  of  the  opinion  that 
the  assessor  has  not  in  his  original  assessment 
assessed  tbe  real  and  personal  property  of 
his  county  at  Its  true  cash  value,  it  shall  de- 
termine what  Increase  by  rate  per  cent  will 
place  the  property  on  the  assessment  roll  at 
its  true  cash  value;  that  after  it  has  done 
so,  it  shall  transmit  to  the  State  Board  of 
Equalization  its  determination,  with  a  state- 
ment specifying  the  amount  to  be  added; 
when  this  statement  is  received  by  the  State 
Board  of  Equalization,  it  Is  made  its  duty  to 
then  examine  the  abstracts  of  assessment  of 
each  county  submitted  to  it  by  the  Tax  Com- 
mission, and  make  a  record  of  the  Board's, 
not  the  Commission's  action,  on  each  ab- 
stract, and  certify  the  same  to  the  assessor, 
who  is  required  forthwith  to  add  to  the  valu- 
ation of  the  real  and  personal  property  of 
his  county  the  Increase  ordered,  after  it  has 
been  equalized  by  the  State  Board. 

There  is  nothing  in  these  sections  author- 
izing the  Tax  Commission  to  add  to,  or  to 
order  the  assessor  to  add,  any  amount  to  the 
Original  assessment  or  to  make  a  reassess- 
ment or  supplemental  assessment  by  a  hori- 
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zontal  raise,  or  in  any  manner,  or  to  make 
any  assessment  of  any  kind,  and,  what  Is 
more.  It  did  not  do  ao.  Let  as  follow  what 
was  actually  done,  and  see  If  we  can  dis- 
cover where  the  Tax  Commission  ordered 
this  horizontal  raise  to  be  added,  or  make 
any  assessment.  In  the  opinion  of  the  Com- 
mission, the  real  and  personal  property  of 
Denver  connty  was  not  assessed  by  the  asses- 
sor at  Its  true  cash  value,  and  It  found  that  a 
40  per  cent,  horizontal  Increase,  if  added  to 
his  assessment  roll,  would  place  the  real  and 
personal  property  of  the  county  on  the  roll  at 
Its  true  cash  value.  What  did  It  then  do? 
As  the  statute  required,  it  transmitted  a 
statement  of  this  finding  to  the  State  Board 
of  Equalization,  and  its  function  in  the 
premises  was  ended.  It  could  do  no  more, 
and  it  did  no  more.  The  State  Board  of 
Equalization  then  began  Its  work  of  equal- 
izing, examined  the  abstracts  of  assessment 
of  the  counties  as  submitted  by  the  Tax 
Commission,  made  a  record  of  its  action  on 
the  abstract  of  each  county,  certified  the 
same  to  the  county  assessor  of  Denver  coun- 
ty, and  ordered  him  forthwith  to  add  40  per 
cent  to  the  original  valuation  of  his  county. 
Now,  under  this  statute  and  these  facts,  who 
made  the  supplemental  local  assessment,  the 
Tax  Commission  or  the  State  Board  of 
Equalisation?  Evidenay  the  State  Board 
that  ordered  it,  and  I  think  the  holding  that 
it  was  made  by  the  Tax  Commission  is  a 
mere  subterfuge  that  would  not  be  tolerated 
by  the  courts  in  any  ordinary  business  trans- 
action. I  therefore  am  of  the  opinion  that 
the  State  Board  of  Equalization  attempted 
to  make  local  assessments  in  the  68  counties 
of  the  state,  and  that  It  increases  the  aggre- 
gate assessed  valuation  of  all  the  proi>erty 
of  the  state  by  $187,000,000  in  round  nuni' 
bera,  both  of  which  it  is  prohibited  from  do- 
ing, and  in  which  respects  its  action  was 
and  Is  void. 

OABBBRT,  J.  (dissenting).  The  State 
Board  of  Equalization  raised  the  assessed 
valuations  of  property  in  the  state  about 
$187,000,000  above  that  returned  by  the  as- 
sessors, the  raise  in  the  city  and  county  of 
Denver  alone  being  nearly  $102,000,000.  This 
action  is  upheld  by  the  majority  opinion  on 
the  ground  that  tiie  Commission  raised  the 
valuation  of  the  property  in  the  counties 
affected  by  increasing  the  value  tn  each  of 
these  counties  to  its  cash  value;  that  this 
was  an  assessment  of  such  property,  and  that 
the  Board,  in  equalizing  assessed  valuations 
among  the  counties  of  the  state,  treated  this 
action  of  the  Commission  as  a  reassessment, 
and  therefore  did  not  increase  the  assessed 
valuations. 

The  act  creating  the  State  Tax  Commission 
(see  Session  Laws  1911,  c.  218),  does  not  con- 
fer power  on  the  Commission  to  assess  the 
property  in  any  county  in  a  lump  sum  by  a 
horizontal  raise  above  the  valuations  return- 


ed by  the  assessors.  Section  13  spedfles  in 
what  drcumstances  the  Commission  may  re- 
assess or  reappraise  the  property  in  any 
county.  Whether  the  authority  thus  con- 
ferred can  be  legally  exercised  is  not  involv- 
ed, for  the  reason  that  the  action  of  the  Com- 
mission which  tbe  majority  opinion  says  was 
a'  reassessment  was  not  based  upon  these 
provisions.  The  Commission  and  Board 
claim  to  have  raised  the  valuations  above 
that  returned  by  the  assessors  by  virtue  of 
the  provisions  of  sections  31,  32,  and  33  of 
the  act  There  is  not  a  word  in  either  of 
these  sections  which  directly  or  indirectly 
authorizes  the  Commission  to  reassess  the 
property  in  any  county  by  determining  its 
true  cash  value,  or  requires  the  board  to  treat 
any  such  action  of  the  Commission  as  a  re- 
assessment. The  act  as  stated  in  section  13, 
does  purport  to  authorize  the  Commission  to 
reassess  or  reappraise  property  in  any  connty 
in  spedfled  instances,  and  clearly,  had  it 
been  the  intent  to  confer  upon  the  Oomads- 
sion,  under  sections  31  and  32,  power  to  re- 
assess property  by  a  horizontal  raise,  or  any 
additional  power  to  assess,  and  that  the 
board,  by  section  33,  was  to  treat  such  raise 
as  an  assessment  It  would  have  been  so 
stated. 

Neither  did  the  Board  regard  the  actton 
of  the  Commission  as  an  assessment  From 
Its  resolution,  which  is  the  basis  of  this  ac- 
tion, it  (vpears,  not  that  it  equalized  valna- 
tions  returned  by  the  assessors,  or  the  Com- 
mission, or  both,  but:  "Has  determined  the 
amount  of  the  valuation  of  the  real  and  per- 
sonal property  of  each  county  as  will  place 
said  property  on  the  assessment  roU  at  its 
true  and  full  cash  value^' — thus  showing  that 
its  action  ^as,  in  no  sense,  an  equalization 
of  valuations,  but  that  it  fixed  the  valuations 
In  each  of  the  counties  affected  in  such  smn 
as  would  place  the  property  therein  on  the 
assessment  roll  at  its  cash  value. 

The  vital  question,  therefore,  la  whether 
the  Board,  in  the  exercise  of  its  functions  as 
a  board  of  equalization,  has  the  autboritf 
to  increase  the  aggregate  valuations  returned 
by  the  assessors.  This  must  be  determined 
by  ascertaining:  First  ito  authority  under 
the  Constitotion;  and  second,  whether  the 
statutory  provisions  to  which  reference  was 
made  conferred  such  authority  as  will  sup- 
port its  action. 

The  power  of  the  Board  as  a  board  of 
equalization  under  the  Constitation  was  de- 
termined in  the  Lothrop  Case,  more  than 
30  years  ago.  It  was  there  held  that  to 
concede  It  the  power  to  increase  the  valua- 
tions returned  by  the  local  officials  made  it 
practically  a  board  of  assessors,  with  author- 
ity to  fix  and  determine  values  as  well  as  to 
adjust  valuations ;  that  the  ConstltatioD  pro- 
vides for  the  election  of  an  assessor  in  each 
of  the  counties  of  the  stete,  and  that  the  in- 
tention of  the  people  by  this  provision  was 
to  i^reserve  local  control  ovor  tbe  valnatioB 
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of  property  for  tbe  pnrpoae  of  taxation ;  tbat 
the  power  to  fix  and  determine  the  Taloattons 
of  real  and  personal  property  for  this  poi^ 
pose  was  lodged  In  the  assessors  and  board 
of  county  cbmmlssloners  of  the  several  coun- 
ties of  the  state;  and  that  when  these  of- 
fldals  had  iierfonned  this  duty  the  sum  of 
tbe  valuations  of  the  several  counties  as  re- 
tamed  by  them  most  be  taken  as  the  ag- 
gregate valuation  of  all  the  property  in  the 
state,  and  was  final  and  conclusive  upon  the 
Board,  and  that  it  might,  for  the  purpose  of 
adJusUng  and  equalizing.  Increase  the  valua- 
tion of  one  county  and  decrease  the  valua- 
tion of  another,  but  was  without  authority 
to  Increase  the  sum  of  all  the  valuations  of 
the  several  ooontles  of  the  state.  In  brief, 
It  was  held  that  the  power  of  the  Board  as 
a  board  of  eqoallzatlon  was  limited  to  re- 
ducing to  a  nnlform  basis  the  valuations 
made  by  the  local  officials  so  that  the  burden 
of  taxation  for  state  purposes  would  be  ap- 
portioned equitably  among  ttke  several  coun- 
ties of  the  state.  n>e  constitutional  provi- 
sion Involved  Is  no  dUferent  now  from  what 
it  was  wheif  the  Lothrop  Oase  was  decided. 

The  next  question  Is  whether  the  statutory 
provisions  to  which  reference  has  been  made 
authorise  the  Board  to  Increase  the  aggregate 
valuations  returned  by  the  assessors.  These 
provisions  purport  to  empower  the  Gemmiih 
Blon  to  determine  whether  the  total  valua- 
tion of  the  property  In  any  county  as  return- 
ed by  the  assessor  Is  the  tme  value  thereof 
and,  if  not,  determine  the  Increase  or  de- 
crease which  shall  be  made  by  such  rate  per 
cent  as  will  place  the  property  therein  on 
the  assessment  roll  at  its  cash  value  and 
report  this  action  to  the  Board;  that  the 
Board  shall  examine  the  abstracts  of  assess- 
ment as  submitted  by  the  Commission,  make 
a  report  of  its  action  thereon,  certify  the 
same  to  tbe  county  assessor,  who  shall  add 
to  or  deduct  from  the  property  in  his  county 
the  per  cent  and  the  amount  on  the  valua- 
tion thereof  "as  it  stands  after  It  has  been 
equalized  by  the  State  Board  of  Equaliza- 
tion." 

There  is  not  a  word  in  either  of  these 
sections  which  authorizes  the  Board  to  in- 
crease the  aggregate  valuations  returned  by 
tbe  assessors.  On  the  contrary,  the  section 
which  directs  what  the  Board  shall  do  re- 
quires it  to  direct  what  per  cent  of  Increase 
or  decrease  shall  be  made  on  the  valuation 
after  It  has  been  equalized.  As  pointed  out, 
the  Commission  is  not  authorized  to  make 
an  assessment  by  a  horizontal  raise  or  reduc- 
tion; 80  that  the  only  values  which  the 
Board  can  equalize  must  be  those  returned 
by  the  assessors. 

If,  however,  it  was  the  intention  to  confer 
upon  the  Board  authority  to  increase  the  ag- 
gregate valuations  returned  by  the  assessors, 
its  action  is  a  nullity.  In  the  Lothrop  Case 
It  was  claimed  that  by  statute  the  Board 
was    authorized    to    make    such    increase. 


Speaking  to  that  point  the  court  said:  "I^et 
us  then  Inquire  where,  under  our  Constitu- 
tion and  laws,  this  important  power  of  de- 
termining the  valuation  of  taxable  property 
as  a  basis  of  taxation  is  lodged.  The  Con- 
stitution provides  (section  8,  art  14)  for  the 
election  in  each  county,  each  alternate  year, 
of  a  county  assessor.  He  is  thus  a  constitu- 
tional officer,  and,  though  his  duties  are  left 
nnprescribed,  the  essential  duties  of  an  as- 
sessor must  be  presumed  to  have  been  con- 
templated. Is  there  not  here  a  plain  Inten- 
tion on  the  part  of  the  people  to  preserve 
local  control  over  the  valuation  of  property 
for  purposes  of  taxation?  This  local  con- 
trol existed  under  tbe  territorial  form  of  gov- 
ernment under  which  they  had  been  living 
and  Is  this  not  an  effort  to  secnie  it  beyond 
conting;ency7" 

Tme,  the  increase  ordered  by  the  Board 
Is  based  upon  the  action  and  report  of  the 
Commission  increasing  the  valuations  in  the 
differeat  counties.  The  latter,  however.  Is 
not  authorized  to  reassess  by  a  horizontal 
raise,  so  that  the  increase  made  by  the 
Board  is  not  based  upon  an  equalization  of 
assessments,  but  an  Increase  in  valuations 
made  by  tbe  Commission,  which  It  is  with- 
out authority  to  make  as  an  assessment 
This  Increase  by  the  Board  Is  attempted  to 
be  upheld  by  the  Attorney  General  upon  the 
ground  that  the  Commission  by  its  action 
merely  collected  data  and  furnished  a  state- 
ment to  the  Board  to  aid  It  in  perform- 
ing its  duties;  that  in  this  respect  the 
Commission  acted  in  an  advisory  capacity; 
that  from  the  information  thus  obtained  the 
Board  determined  that  the  valuations  in  each 
of  tbe  counties  affected  should  be  raised  to 
a  sum  representing  the  cash  value  of  the 
property  Involved.  If  this  was  the  object 
of  tbe  statutory  provisions  under  considera- 
tion, and  they  are  to  be  given  this  construc- 
tion, it  is  apparent  that  thereby  an  attempt 
was  made  by  the^General  Assembly  to  confer 
authority  upon  an  intermediary  body  to  ar- 
bitrarily Increase  the  aggregate  valuations 
returned  by  the  assessors,  and,  by  having 
it  transmit  a  report  of  this  action  to  the 
Board,  confer  that  authority  upon  the  latter. 
The  General  Assembly  cannot  by  indirection 
accomplish  that  which  the  Constitution  di- 
rectly inhibits.  It  cannot  authorize  another 
body  to  increase  the  aggregate  valuations  as 
returned  by  the  assessors,  with  the  require- 
ment that  this  body  report  its  action  to  the 
Board,  vest  the  latter  with  power  to  do  that 
which  the  Constitution  inhibits.  It  might 
just  as  well  have  undertaken  to  vest  this  au- 
thority in  the  State  Board  In  the  first  in- 
stance. 

In  my  Judgment  every  question  necessary 
to  consider  was  decided  in  the  Lothrop  Case 
adversely  to  the  contention  of  petitioner  here, 
and,  following  that  case,  the  alternative  writ 
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shonld  be  quashed  and  the  proceedings  dls- 
miaaed. 

In  effect,  the  conatmctlon  given  the  con- 
stitutional provision  defining  the  powers  of 
the  Board  when  acting  in  the  capacity  of  a 
board  of  equalization,  In  the  Lothrop  Case, 
made  it  a  part  of  the  Constitution.  It  has 
been  acquiesced  in  by  the  people  for  36  years, 
and  after  this  lapse  of  time  it  most  be  con- 
clusively presumed  that  they  are  satisfied 
with  its  provisions  as  thus  construed,  and 
that  this  expressed  their  intent  when  adopt- 
ed, otherwise  they  would  have  amended  it 
With  due  deference  to  my  learned  Associates, 
I  submit  that  to  uphold  the  action  of  the 
Board  necessarily  overrules  the  Lothrop 
Case,  and  results  in  amending  the  fundamen- 
tal law— a  power  which  the  people  alone  can 
exercise. 

HILL,  J.  (dissenting).  I  cannot  agree 
with  the  conclusion.  As  I  view  it,  the  theory 
upon  which  the  action  is  disposed  of  la  not 
involved  In  the  case.  I  cannot  agree  that  the 
action  was  brought  for  the  purpose  of  com- 
pelling the  respondent  to  comply  with  any 
order,  findings,  or  actions  of  the  Tax  Com- 
mlsalon,  save  the  order  made  by  it  based  np- 
on  the  authority  of  the  actions  and  order 
made  by  the  State  Board  of  Equalization, 
and  then  only  in  conjunction  with  the  latter 
Board's  actions  and  order.  To  sustain  this 
view,  I  call  attention  to  the  orders  of  both 
Boards,  copies  of  which  are  set  forth  in  the 
alternative  writ  They  are  as  follows: 
"Denver,  Colorado,  October  22,  1913. 

"Mr.  Clair  J.  Pitcher,  Assessor  of  City  and 
County  of  Denver,  Denver,  Colorado:  We, 
the  undersigned  members  of  the  State  Board 
of  Equalization,  hereby  certify:  Tliat  at  a 
meeting  of  the  State  Board  of  Equalization, 
held  on  the  20th  day  of  October,  1913,  which 
meeting  was  held  for  the  purpose  of  exam- 
ining the  abstracts  of  assessment  of  the  va- 
rious assessors  of  the  state  for  the  year  1913, 
as  submitted  to  said  Board  by  the  Colorado 
Tax  Commission,  and  for  the  purpose  of  tak- 
ing action  qn  said  abstracts  and  of  equaliz- 
ing the  valuations  of  the  real  and  personal 
property  of  the  counties  of  the  state,  as  pro- 
vided by  law,  and  for  the  purpose  of  fixing 
the  rate  of  tax  to  be  levied  and  collected 
within  the  various  counties  of  the  state  for 
state '  purposes,  the  following  proceedings, 
among  others,  were  had:  By  resolution,  du- 
ly adopted,  the  valuation  of  the  real  and 
personal  property  of  the  city  and  county  of 
Denver  was  Increased  from  $254,756,220,  the 
amount  returned  in  your  abstract  of  assess- 
ment on  property  assessed  by  you,  to  $356,- 
657,308,  making  an  increase  in  valuation  of 
your  assessment  of  $101,902,088,  the  rate 
per  cent  of  said  increase  being  40%.  And 
by  resolution,  duly  adopted,  the  rate  of  tax 
which  is  to  be  levied  and  collected  within  the 


counties  of  the  state  for  state  purposes  was 
fixed  at  U  millB. 

"Bllas  H.  Ammons, 
"Governor, 

"M.  A.  Leddy, 

"State   Treasurer. 

"Fred  Farrar, 

"Attorney  GteneraL 

"James  B.  Pearce, 

"Secretary  of  State. 

"Boady   Kenehan, 

"Auditor  of  State." 
"Denver,  Colorado,  October  22,  1913. 
"Mr.  Clair  J.  Pitcher,  Assessor  of  the  City 
and  County  of  Denver,  Denver,  Colorado- 
Dear  Sir:  The  State  Equalization  Board,  at 
a  meeting  held  October  20,  1913,  raised  the 
assessed  valuation  of  the  real  and  personal 
property  of  your  county,  as  assessed  by  yon, 
from  $264,755,220  to  $356,657,308,  maUng  an 
increase  in  valuation  of  $101,902,088,  Uie  rate 
per  cent  of  said  increase  being  40%.  Said 
Board  also  fixed  the  rate  of  tax  which  is  to 
be  levied  and  collected  within  your  county 
for  state  purposes  at  l>/iaths  mills.  You  are 
therefore  ordered  and  directed  to  correct 
your  assessment  roll  by  adding  the  above 
Increase  in  valuation  and  your  attention  is 
also  directed  to  section  3,  page  527,  of  the 
Session  Laws  of  1913,  pertaining  to  your  du- 
ties as  assessor.    BespectfuIIy, 

"The  Colorado  Tax  Commission, 
"By  John  B.  Phillips. 
"Attest:  S.  B.  Tucker,  Secretary." 
It  is  these  orders  that  the  relators  seek  to 
have  the  respondent  comply  with,  and  none 
other.  The  order  of  the  Tax  Commission 
says  that  the  State  Board,  at  etc.,  raised 
the  assessed  valuation,  etc.,  of  your  county, 
etc.,  you  are  therefore  ordered  and  directed 
to  correct  your  assessment  roll  by  adding 
the  above  increase.  Whyfore?  Because  the 
State  Board  of  Equalization  has  ordered  the 
value  raised,  etc.  What  Increase?  That 
made  by  the  State  Board  of  Equalization.  It 
appears  to  me  there  is  no  escape  from  this 
conclusion.  This  language  interprets  Itself 
That  the  State  Board  of  Equalization  thus 
understood  it  is  further  evidenced  by  the  no- 
tice of  the  State  Auditor  to  the  county  cleric 
of  the  respondent's  county.  This  order  is  set 
forth  in  the  alternative  writ;  it  is  as  fol- 
lows: 

"October  20,  1913. 
"To  Otto  F.  Thum,  Commissioner  of  Prop- 
erty of  the  City  and  County  of  Denver  and 
Ex  Officio  Clerk  of  said  City  and  County:  At 
a  meeting  of  the  State  Board  of  Equalization, 
held  on  the  20th  day  of  October,  A.  D.  1913, 
which  meeting  was  held  for  the  purpose  of 
fixing  the  rate  of  tax  to  be  levied  and  collect- 
ed within  the  various  counties  of  the  state 
for  state  purposes,  the  following  proceedings, 
among  others,  were  had:  By  resolution,  duly 
adopted,  the  valuation  of  the  real  and  per- 
sonal property  of  the  city  and  county  of  Den- 
ver was   increased  from   $264,756,220.00  to 
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356,657,308.00,  making  an  Increase  in  valua- 
ion  of  $101,902,088.00,  the  rate  per  cent,  of 
aid  Increase  b«ing  forty  per  cent  (40%). 
Lnd  by  resolution,  duly  adopted,  the  rate  of 
ax  which  Is  to  be  levied  and  collected  within 
he  City  and  County  of  Denver  for  State  pur- 
•oses  was  fixed  at  1.3  mills. 

"Koady  Kenehan, 

"State  Auditor  of  the  State  of  Colorado. 

"Dictated  by  Attorney  General." 

That  the  learned  Attorney  General  and  his 
ible  assistants  thus  understood  It  Is  self-evl- 
lent  not  only  by  his  preparing  the  above 
loUce  for  the  Auditor's  office,  as  it  discloses, 
)ut  by  a  reading  of  his  briefs,  which  disclose 
hat  Ills  position  Is  that  It  was  made  by  the 
«tate  Board  of  EiqnallKatlon,  and  that  they 
lad  a  right  to  80  do.  A  portion  of  his  open- 
ng  brief  reads:  "The  State  Board  of  Bqual- 
zatlon,  sitting  as  the  final  arbiter  to  deter- 
nine  the  valuations  to  be  placed  upon  the 
•eal  and  personal  property  of  the  county,  act- 
id  strictly  within  the  limits  of  Its  power.  It 
ncreased  the  valuations  of  the  counties  In 
mch  amounts  and  by  such  rates  per  cent,  as 
n  Its  Judgment  would  place  the  property  of 
:he  state  on  the  assessment  roll  at  Its  full 
ash  value,  and  nnder  the  statutes,  It  Is  the 
luty  of  said  Board  In  equalizing  to  take  as 
1  standard,  not  an  average  county,  not  any 
5etltlous  or  arbitrary  standard,  but  the  true 
md  full  cash  value,  as  Its  standard  for  equal- 
izing valuations.  Not  only  Is  this  standard 
the  requirement  of  the  statute,  but  by  fair 
Implication  It  is  the  requirement  of  the  Con- 
stitution." 

In  his  reply  brief  he  says:  "The  only  qnes- 
tlons.  as  we  have  previously,  pointed  out  in 
our  original  brief,  properly  before  this  court 
nre  as  to  the  powers  of  the  State  Board  of 
(Equalization  in  equalizing  the  valuations  of 
the  property  between  the  counties;  that  Is, 
first,  as  to  whether  the  aggregate  valuations 
of  the  counties  can  be  Increased  or  decreas- 
ed; and  second,  whether,  under  the  provi- 
sions of  our  laws,  due  process  of  law  Is  af- 
forded the  taxpayers." 

The  concluding  paragraph  of  his  reply 
brief  reads:  "We  feel  confident  that  the  po- 
sition we  have  taken  is  the  only  sound  one 
that  could  be  taken,  and,  notwithstanding 
tlie  comprehensive  brief  prepared  by  the  able 
counsel  of  the  respondent  heretn,  we  believe 
onr  position  should  be  sustained." 

It  win  thus  be  observed  that  the  position 
which  the  learned  Attorney  General  says  Is 
the  only  sound  one  that  could  be  taken  is 
not  accepted  by  the  majority.  To  analyze, 
they  say  to  him  your  position  Is  not  sound 
and  cannot  be  accepted,  while,  by  having  said 
that  it  is  the  only  sound  one,  he,  by  infer- 
ence, says  to  them  that  the  theory  upon 
which  the  case  Is  disposed  of  is  unsound.  In 
this  inference  I  agree  with  the  Attorney  Gen- 
eral. If  bis  petition  can  be  construed  as  al- 
leging the  execution  of  a  former  order  by 
the  Tax  Commission,  he  does  not  ask  or  seek 
to  have  it  enforced;  the  action  is  not  brought 


for  that  purpose,  but  his  contention  is  to  the 
contrary;  the  reasoning  is  apparent,  and  that 
is,  because  there  Is  no  statute  which  anthor- 
izes  the  Commission  to  make  such  an  order 
or  any  order  before  the  State  Board  of  Equal- 
ization performs  Its  constltntlonal  duty,  it 
must  be  conceded  that  without  statutory  au- 
thority such  an  order,  If  made.  Is  a  nullity. 

In  submitting  what  I  have  to  say  upon  the 
subject,  I  shall  first  comment  upon  the  posi- 
tion contended  for  by  the  Attorney  General, 
and  upon  the  case  brought  by  him.  As  It  ap- 
pears to  me  from  the  extracts  In  his  briefs 
above  set  forth  and  portion  of  the  pleadings, 
the  relators  instituted  this  suit  to  have  rec- 
ognized by  the  respondent  and  other  county 
assessors  certain  authority  as  being  vested  In 
the  State  Board  of  EquaUzatlon;  whUe  the 
theory  of  the  decision  is  that  the  State  Board 
is  not  possessed  with  this  power,  which  de- 
cides the  case  brought  adversely  to  the  posi- 
tion taken  by  the  Attorney  General,  but 
which  also  holds  that  another  board  Is  pos- 
sessed of  that  power,  and  for  that  reason  the 
writ  should  issue.  This  position,  if  I  read 
the  briefs  of  the  Attorney  General  correctly, 
he  concedes  to  be  nnsound. 

I  am  unable  to  find  anything  in  onr  Consti- 
tntlon  or  statutes  which  permits  of  increases 
of  values  by  the  State  Board  without  an  at- 
tempt at  equalization.  As  I  view  It,  the  con- 
tention that  the  State  Board  ordered  these  In- 
creases of  values  as  an  Incident  to  equaliza- 
tion la  not  supported  by  the  record,  but,  to 
the  contrary,  It  discloses  that  the  efforts  of 
the  Board  were  to  practically  reassess  the 
property,  in  order  to  have  it  placed  upon 
what  the  Board  says  Is  its  true  cash  value ; 
its.  resolution  so  states.  It  also  shows  that 
the  Tax  Commission  purported  to  determine 
the  value  of  the  real  and  personal  property 
in  the  several  covmties  in  the  state  assessed 
by  the  county  assessors.  This  fact  Is  thus 
stated  in  the  resolution  of  the  State  Board, 
and  Is  followed  with  the  declaration  that 
it,  the  State  Board,  after  having  examined 
these  abstracts,  has  determined  the  amount 
of  the  valuation  of  the  real  and  personal 
property  of  each  county  as  will  place  said 
property  on  the  assessment  roll  at  Its  true 
and  full  cash  value.  The  declaration  in  this 
resolution  that  the  Colorado  Tax  Commis- 
sion determined  these  values  In  the  manner 
provided  by  law  Is,  as  I  view  it,  by  the  plead- 
ings, admitted  to  be  incorrect  Other  state- 
ments in  the  resolution  disclose  beyond  con- 
tradiction that  the  efforts  of  the  Board  were 
not  to  equalize  values  as  between  different 
counties,  but  were  done,  as  therein  stated, 
for  the  purpose  of  placing  said  property  on 
the  assessment  roll  at  its  true  and  full  cash 
value — that  is,  as  determined  by  the  Board. 
In  other  words,  it  discloses  that  the  State 
Board  of  Equalization  made  an  effort  at  re- 
assessing the  property  which  is  not  sanction- 
ed by  constitutional  or  statutory  authority. 
The  alternative  writ  set  forth  the  resolu- 
tion of  the  Board  ordering  these  raises,  wbjch 
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Includes  the  Taloatlon  of  tbe  Individual  prop- ' 
erl7  in  each  county  in  the  state  as  returned 
by  the  county  assessors,  the  Increases  as 
ordered  by  the  State  Board,  and  the  total 
ralne  as  fixed  by  them.  In  detail  this  dis- 
closes that  they  have  Increased  the  values  as 
returned  by  the  county  assessois  in  58  coun- 
ties, leaving  the  values  as  fixed  by  the  county 
assessors  in  6  counties  unchanged  (there  be- 
ing 63  counties  in  the  state).  By  an  exami- 
nation of  the  Auditor's  report  for  the  years 
1911  and  1912,  I  find  that  the  total  value  for 
the  year  1912  of  the  property  assessed  by 
the  county  assessors  in  the  6  counties  left 
unchanged  by  the  State  Board  amounts  to 
^,127,622,  while  the  total  increase  for  the 
present  year  for  the  other  S8  counties  as  fix- 
ed by  the  State  Board  is  proximately  $187,- 
000,000,  and  is  in  excess  of  (100,000,000  in 
the  county  represented  by  the  respondent 
These  ordered  increases  vary  from  a  fraction 
of  1  per  cent  to  as  high  as  136  per  cent 
varying  In  the  dUferent  counties,  being  40 
per  cent  increase  in  the  county  of  the  re- 
spondent ;  and,  as  I  read  the  InstractionB  of 
the  State  Board  ond  Commission  embodied  In 
their  notices  to  him,  they  mean  that  he  must 
add  this  per  cent  of  Increase  upon  all  the 
taxable  property  in  his  county  wlilch  has  been 
assessed  by  him,  but  that  it  does  not  apply  to 
the  pubUc  utility  property  in  his  county 
which  has  been  assessed  by  the  Tax  Commis- 
sion. When  these  facts  are  taken  into  con- 
sideration, It  Is  apparent  that  the  contention 
that  these  Increases  were  ordered  as  an  in- 
cident to  equalisation  becomes  farcical.  To 
better  Illustrate  this,  I  have  set  forth  a  copy 
of  that  portion  of  the  resolution  of  the  State 
Board  adopted  at  its  meeting  upon  October 
the  20th,  covering  this  question.  After  the 
portion  concerning  the  values,  which  is  fol- 
lowed with  the  names  of  the  counties  in 
which  no  changes  were  made,  I  have  set  forth 
the  value  of  the  property  assessed  by  the 
county  assessor  for  the  year  1912  In  these 
counties,  namely,  Crowley,  Dolores,  HofTat, 
Park,  and  Summit  all  as  follows : 

"Whereas,  The  Colorado  Tax  Commission 
has  heretofore  and  in  the  manner  provided 
by  law,  determined  the  true  value  of  the  real 
and  personal  property  in  the  several  counties 
in  the  state  and  has  transmitted  to  this 
Board  a  statement  of  the  amount  to  be  added 
to  or  deducted  from  the  valuation  of  the  real 
and  personal  property  of  each  county;  and 
whereas,  this  Board  has  examined  the  ab- 
stracts of  assessments  of  each  county  of  the 
state  of  Colorado,  as  submitted  by  the  Colo- 
rado Tax  Commission;  and,  whereas,  this 
Board,  after  having  examined  said  abstracts, 
has  determined  the  amount  of  tbe  valuation 
of  the  real  and  personal  property  of  each 
county  as  will  place  said  property  on  the  as- 
sessment roll  at  its  true  and  full  cash  value. 
Be  It  therefore  resolved,  and  it  is  hereby  de- 
termined that  the  valuations  of  the  various 
counties  of  the  state  as  returned  and  shown 
by  the  respective  abstracts  of  assessment  ot 


the  respective  assessors  of  the  counties  of  the 
state  be  increased  or  decreased  as  follows; 


CooBtr 


Adams   

AlaouMk  .... 
Arapahos  .... 
Archalete  ... 

Baca  

Bent  

Boulder   

Chaffee  

Cherenne  .... 
Clear  Creek.. 

Conelos   

CoBtllla    

Guiter  

Delte  

Denver  

Douglas  

IBagle   

Blbert  

El  Paso 

Fremont    .... 

Oarfleld   

Hinsdale  .... 
Huerfano  .... 

Jackson   

Qilpln  

Grand   

Onnnlaon  ... 
Las  Animas. . 

Lincoln    

Logan   

Mesa  

Mineral   

Montstama  .. 
Montrose  .... 

Morgan  

Otero  

Ouray   

PUUIps   

Pitkin  

Pueblo    

Rio  Blanco. . 
Rio  Qrande.. 

RouU  

San  Juan.... 
San  Miguel.. 
Sedgwick  .... 

Teller    

Washington.. 

Weld  

Tuma    

Saguache  .... 
Jefferson  .... 

Kiowa  

Kit   Carson.. 

Lake  

La  Plata 

Larimer  

Prowers  

Crowley    .... 

Dolores    

Moffat    

Park    

Summit    


Valua- 
tion by 
Assessor. 


t  17.U0.930 

1,061,71» 

12,729,700 

3,246,846 

2,190.677 

7,095,036 

S1,609,S9« 

6,608,699 

2,606.289 

1,854,960 

6,260,901 

1.924,660 

1,740.8<0 

12,662,  ?W 

264,765,220 

6,519,9«5 

2,898.079 

6,624,088 

68,886,680 

12,729,903 

U,406,216 

843,886 

7,886,436 

3,901,210 

3413,623 

2,283,166 

9,292,900 

n,869,985 

4,883,670 

10,190,960 

32,914,860 

1,093,697 

6,024.438 

10,823.976 

10,418,634 

20,933,076 

6.107,37« 

4,682,773 

4.627,736 

46,042,209 

3,»7«,106 

4,1U,I40 

3,787,646 

4,006.619 

8,627,960 

4.146,170 

14.076.740 

7,218,673 

37,180,260 

7,398,196 

4,024,491 

U,226.446 

2.288,930 

6,407,916 

9,712,069 

11,014,263 

S6,166,78» 

12.730,300 

TTnchanged 


Increase  by 
St.  Bd.  of 
Equaliza- 
tion. 


I        27,321 

1,610.626 

36.610 

149,668 

277,630 

174,015 

1,264,396 

56,460 

3,828.230 

879.000 

3,904,700 

2,617,120 

663,086 

1431.000 

101,902,088 

62,566 

969.680 

1,444,763 

67,942 

3,182,476 

165,088 

2,438 

963,670 

624,406 

769,680 

1,176,224 

87,086 

166,1H 

1,310,637 

1,061,600 

127,361 

125.610 

627.600 

122.033 

1,063,680 

38.847 

18.008 

847,173 

199,366 

6,709,620 

1.742,920 

4,841,160 

44.968 

248,260 

71,814 

63.106 

38,086 

S6,267 

»,447,44« 

113,674 

4,143,086 

13.003 

1,722,646 

2,374.364 

1,276.000 

80.494 

1,630,100 

146.971 


Total  as 

fixed  by 

Bt  Bd.  of 

Equallzt- 

Uon. 


I  17.228.251 

2.572,345 

12,765.ao 

2,39d,40S 

2,468,107 

7.289,150 

32.874,292 

6,664.149 

6,334,519 

3.733,960 

9.165.S01 

4,541,770 

2,294.04a 

14.843.290 

866,667,308 

6,572.539 

3,867.759 

6,968,790 

63,963,6e2 

16,912,377 

11,660,303 

646,323 

8,860.006 

3.625,6U 

3.383,303 

3.46S.3S0 

9,379.996 

27.635,171 

7,194.307 

12,252.460 

13,042,211 

1,219,217 

6.662,023 

19,947,003 

11.472.214 

11,042^11 

6.135.134 

6.529.963 

4.827450 

63.761.8B 

4,718.116 

8,960,000 

9,832.6U 

4.263,779 

«,699.734 

4.198.ri 

14,113.665 

7.474,930 

60,627,701 

7,6U,86I 

8.272,571 

16.239,443 

4.0U,575 

7,783,170 

U.987,069 

11,094.747 

27,786,8S 

ll,8n,fll 


The  value  of  the  property  assessed  by  tbe 
county  assessors  for  the  year  1912  as  shown 
by  the  auditor's  report  (see  Biennial  Report 
State  Auditor  1911-1912,  pages  244,  245)  for 
these  last-named  five  counties  was  as  followa: 

Crowley  *l.«8».g4  S2 

Dolores 3<».SI  S2 

Moffat J-247,M600 

Park  1,361,30000 

Summit iglogSTOO 

Total $6,127.622  00 
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If  a  proper  coDStmctioii  of  the  resolution 
l8  that  the  State  Board  made  these  Increases 
for  the  purpose,  as  therein  stated,  of  placing 
the  property  on  the  assessment  roll  at  its 
fnU  cash  value  as  determined  by  the  Board, 
then  there  Is  neither  constitutional  nor  statu- 
tory authority  for  its  so  doing.  The  further 
contention  that  these  Increases  were  ordered 
as  an  incident  to  equalization  is  untenable, 
when  the  record  and  its  effect  are  taken  in- 
to consideration;  but,  if  attempted  for  this 
purpose,  it  is  In  conflict  with  the  announce- 
ments of  this  court  in  People  ex  rel.  v.  Loth- 
rop,  3  Colo.  428,  as  well  as  the  principles  an- 
nounced in  People  v.  Ames,  27  Colo.  126,  60 
Pac.  346,  Gale  v.  StaUer,  47  Colo.  72,  lOB  Pac 
858,  In  re  Opinion  of  Justices,  123  Pac.  661, 
and  Chase  v.  Boulder  County,  37  Colo.  268, 
88  Pac.  1011,  11  Ann.  Cas.  483. 

As  I  view  It,  to  sustain  the  action  of  the 
Board  for  any  reason  set  forth  in  the  brlefB 
would  be  to  overrule  the  announcements  in 
these  former  cases. 

Subsequent  to  the  Lothrop  Case,  this  court 
in  In  re  Assessment  of  Property,  etc.,  25 
Colo.  296,  290,  53  Pac.  1056,  1067,  said:  "The 
decision  [referring  to  the  IiOthrop  Case]  has 
also  been  acquiesced  In  by  all  of  the  depart- 
moits  of  government  and  the  people  gener- 
ally; and  the  General  Assembly  has  not  seen 
fit  to  exercise  the  power,  which  is  claimed  to 
be  Inberent,  of  passing  a  law  authorizing  the 
State  Board  of  Equalization,  in  the  disdiarge 
of  its  important  duties,  to  Increase  the  aggre- 
gate assessed  valuation,  as  returned  by  the 
coimty  assessors.  In  view  of  these  consid- 
erations, and  until  the  General  Assembly 
takes  some  action  that  requires  It,  we  do  not 
feel  called  upon,  in  this  ex  parte  proceeding, 
to  review  our  previous  decision."  This  an- 
nouncement was  at  the  April,  1898,  term  of 
this  court.  Up  to  that  time  the  Legislature 
bad  made  no  effort  to  change  the  statutes  In 
existence  at  the  time  of  the  announcement  in 
the  Lothrop  Case.  Thereafter,  at  the  special 
session  in  1902,  it  enacted  general  sections 
6764  and  6765,  which  read : 

"5764.  Meeting  of  State  Board  of  Equaliza- 
tion to  Elqualize  Assessment — Sec.  237.  The 
State  Board  of  Equalization  shall  sit  on  the 
first  Monday  of  October  in  each  year,  at  the 
executive  office,  for  the  purpose  of  examining, 
adjusting  and  equalizing  the  assessments  in 
the  several  counties  of  the  state." 

"6765.  Board  may  Change  Aggregate  Valu- 
ation.— Sec.  238.  The  Board  shall  have  the 
power  to  either  Increase  or  decrease  the  ag- 
gregate valuation  of  aU  taxable  property,  not 
to  exceed  in  any  year  ten  per  cent  of  such 
aggregate  valuation,  and  only  as  an  Incident 
to  such  equalization." 

These  sections  continued  in  force  until  1913 
when  section  5765  above  referred  to  was 
spedflcally  rei)ealed.  Page  527,  Session  Laws 
1913.  And  no  other  provision  was  substituted 
which  authorizes  the  State  Board  of  Equali- 
zation to  increase  the  aggregate  valuation, 
138  P. 


but,  to  the  contrary,  the  Legislature,  at  its 
1913  session,  divested  the  State  Board  of 
Equalization  of  all  statutory  power.  Page 
525,  Session  Laws  1913.  That  the  Legisla- 
ture never  attempted  to  give  them  this  right 
by  anything  contained  In  the  acts  of  1911 
and  1913  is  apparent  not  only  by  the  acts 
themselves,  which  divested  them  of  all  statu- 
tory power,  but  by  the  further  fact  that  dur- 
ing Its  1913  session  the  Legislature  submitted 
to  the  people  to  be  voted  upon  at  the  1914 
election  a  proposed  amendment  to  the  Consti- 
tution, giving  to  the  State  Board  of  Equali- 
zation the  power  to  raise  the  valuation  of  the 
property  in  the  several  counties.  Laws  1913, 
p.  215.  ■  Hence,  even  if  we  were  to  assume,  as 
contended,  that  the  Lothrop  Case  was  based 
upon  statutory  grounds,  the  Legislature  has 
taken  from  the  State  Board  all  statutory 
right,  without  substituting  anything  in  lien 
thereof.  This  leaves  the  reasoning  in  the 
Lothrop  Case  conclusive,  regardless  of  which 
theory  is  accepted.  That  it  has  been  acqui- 
esced in  and  accepted  as  a  rule  of  property  in 
this  state  for  about  36  years,  is  not  disputed. 

In  State  v.  Equalization  Board,  IS  Mont 
473,  46  Pac.  266,  the  reasoning  announced  in 
the  case  of  the  People  v.  Lothrop,  3  Colo.  428, 
was  accepted  as  sound  and  followed  with  the 
declaration  that  the  weight  of  authority  is 
decidedly  with  its  conclusion.  Wells,  Fargo 
&  Co.  V.  Board  of  Equalization,  56  Cal.  194, 
and  St  Joseph  Lead  Co.  v.  Simms,  108  Mo. 
222,  18  S.  W.  906,  are  therein  dted  as  In 
principle  sustaining  the  same  conclusion. 

For  tills  court  to  now  say  that  the  State 
Board  of  Equalization  is  possessed  with  the 
power  to  increase  the  aggregate  of  all  the 
counties  In  such  an  amount  as  they  think 
ought  to  have  been  fixed  by  the  county  asses- 
sors would  be  to  amend  the  Constitution  by 
judicial  construction,  and  this  at  a  time  when 
we  have  pending  a  proposed  constitutional 
amendment  to  be  voted  upon  at  the  next  elec- 
tion, which,  if  adopted,  will  give  to  the  State 
Board  the  power  which  it  Is  sought  to  have 
this  court  say  that  they  are  already  possessed 
of.  Such  a  decision  would  place  the  Legisla- 
ture in  the  ridiculous  position  of  having  sub- 
mitted a  constitutional  amendment  which  em- 
bodies therein  Important  questions  which  this 
court  through  some  process  of  reasoning, 
would  now  say  is  already  a  part  of  the  Con- 
stitution. This  would  be  to  accomplish  by 
judicial  construction  what  the  Legislature 
has  sought  to  accomplish  by  an  amendment  to 
the  Constitution.  Suppose  that  such  a  deci- 
sion Is  given,  and  the  people  at  the  next  elec- 
tion decide  as  they  did  at  the  last,  when  it 
was  proposed  to  give  the  Tax  Commission 
this  power,  that  they  do  not  care  to  grant 
even  to  the  State  Board  of  Equalization  this 
extraordinary  power,  we  would  then  be  con- 
fronted with  the  ridiculous  position  of,  by 
judicial  construction,  having  declared  a  cer- 
tain thing  as  being  a  part  of  the  Constitution 
which  the  people  at  the  polls  have  declined  to 
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place  in  it,  and  the  only  way  to  then  get  rid 
of  It  would  be  to  submit  another  constitution- 
al amendment,  which  would  declare  that  a 
certain'  thing  should  come  out  of  it  which  is 
not  in  it,  and  which  the  people  have  declined 
to  put  in  it,  and  which  this  court  (about  36 
years  ago)  held  was  not  in  it,  and  which  the 
Legislature,  as  well  as  all  departments  of  the 
state,  have  recognized  as  not  being  in  it  until 
the  effort  which  brought  about  this  litigation 
was  started.  The  condition  following  such 
results  would  be  humorous  were  it  not  so 
serious  a  question. 

In  Hacker  v.  Howe,  72  Neb.  385,  101  N.  W. 
265,  relied  upon  as  supporting  the  position  of 
the  relators.  It  was  said:  "Concerning  the 
contention  that  the  State  Board  la  respect  of 
the  action  taken  did  not  equalize  but  reas- 
sessed the  property  of  the  several  counties, 
raising  the  aggregate  valuations  thereof  ac- 
cording to  the  percmtage  applied  to  each 
county.  It  may  be  said  that  manifestly,  the 
Board  has  no  power  to  Increase  valuations 
merely  for  the  purpose  of  making  such  in- 
crease. The  limitations  of  law  relative  to 
tax  levies,  the  fixing  of  valuations  and  tbe 
equalization  thereof  cannot  be  nullified  and 
rendered  impotent  by  an  attempt  to  increase 
the  aggregate  of  the  grand  assessment  rolls 
under  the  guise  of  equalization.  •  •  • 
But,  in  the  case  at  bar,  we  think  it  clear  that 
the  increase  resulting  from  the  action  of  the 
state  board  was  purely  incidental  to  a  proper 
equalization  of  the  assessment  of  the  different 
counties  as  returned  to  that  body.  From  the 
action  taken,  it  is  fairly  inferable  that,  in  66 
of  the  90  counties  of  the  state,  property  was 
found  to  be  assessed  uniformly  and  at  its  ac- 
tual cash  value,  while  in  24  counties  the  val- 
uations placed  upon  property  generally  were 
relatively  too  low  and  required,  in  order  that 
the  rule  of  uniformity  might  be  observed  and 
equality  attained,  a  raise  of  the  aggregate 
valuation  of  those  increased  from  2  per  cent 
in  one  instance  to  10  per  cent  In  others. 
Surely  it  may  not  be  said  that,  it  having  been 
ascertained  that  so  nearly  all  of  the  property 
of  the  different  counties  had  been  assessed  at 
its  true  value,  in  order  to  properly  adjust 
and  equalize,  there  must  be  a  reduction  of  a 
certain  percentage  in  this  larger  number  of 
counties  and  a  corresponding  increase  and 
less  than  was  ordered  in  the  smaller  niunber, 
so  that  the  grand  total  of  the  assessment  roll 
should  not  be  disturbed.  While  a  plan  or 
method  of  raising  the  value  of  some  of  the 
counties  and  lowering  others  may  be  gener- 
ally resorted  to  in  order  to  bring  about  equal- 
ity, yet  it  would,  in  the  present  instance,  be 
in  a  measure  a  perversion  of  the  law  to  re- 
duce below  its  actual  value  by  far  the  larger 
proportion  of  the  property  in  the  state  sub- 
ject to  taxation  for  the  purpose  of  avoiding 
an  actual  increase  in  the  total  valuation  of 
all  property.  The  statute  does  not  limit  the 
State  Board  in  the  matter  of  equalization  to 
the  aggregate  value  as  shown  by  the  returns 


of  all  the  different  counties.  Its  provisions 
are  that  the  Board  may  increase  or  decrease 
by  per  centum  to  be  added  to  or  deducted 
from  the  aggregate  value  of  the  different 
counties  to  make  them  conform  to  law.  Of 
course,  they  have  authority  to  equalize ;  and 
to  equalize  is  to  adjust  differences  in  values 
so  as  to  bring  all  to  a  common  standard,  and 
to  the  end  that  all  property  assessed  shall 
bear  its  Just  proportion  of  the  burdois  of 
taxation.  Where  equalization  is  the  main 
object  and  the  increase  resulting  therefrom 
is  incidental,  we  think  the  action  is  undoubt- 
edly a  legitimate  exercise  of  the  powers  con- 
ferred upon  the  Board.  If  the  object  appears 
to  be  to  raise  the  aggregate  of  the  total  as- 
sessed valuation,  such  action  would,  in  onr 
Judgment,  have  to  be  condemned  as  an  un- 
warranted exercise  of  the  authority  to  equal- 
ize." 

The  court  then  comments  upon  its  former 
opinion  in  Suydam  v.  Merrick  County,  19 
Neb.  155,  27  N.  W.  142  and  also  the  o];^on 
in  Bardrick  et  aL  v.  DlUon  et  al.,  7  OkL  535, 
54  Pac.  786,  pertaining  to  which  it  says:  "The 
rule  as  thus  announced  in  the  opinion  dted 
is  probably  stated  too  broadly.  The  opinion 
apparently  overlooks  the  fact  that  the  valua- 
tion of  property  assessed  for  taxation  is  pri- 
marily for  assessing  officers,  and  that  boards 
of  equalization  except  as  conferred  by  stat- 
utes are  not  authorized  to  change  the  re- 
sult, and  then  only  in  order  to  effectuate  an 
adjustment  of  values  so  as  to  bring  about 
uniformity.  Our  statute,  we  think,  contem- 
plates that  the  State  Board  of  Equalization 
may  equalize  valuations  as  between  the  dif- 
ferent counties  in  the  sense  the  word  is  usual- 
ly and  ordinarily  understood.  That  is,  the 
State  Board  is  empowered  to  correct  and 
adjust  inequalities  in  valuation  to  the  end 
that  all  property  shall  relatively  be  valued 
on  the  same  basis  for  purposes  of  taxation, 
as  near  as  the  same  is  practicable." 

It  will  observed  from  the  above  quotations 
that  our  Board  has  attempted  to  do  what  the 
Supreme  Court  of  Nebraska  holds  cannot  be 
done.  The  figures  are  self-evident  that  the 
object  is  to  raise  the  aggregate  of  the  total 
assessed  valuation.  The  resolution  states 
that  the  object  was  to  place  all  property  opon 
a  full  cash  value.  The  inclusion  of  this 
statement  is  the  exclusion  of  the  theory  that 
It  was  attempted  for  the  purpose  of  eqnalln- 
tion,  but  regardless  of  the  statement  tbe 
figures  are  self-evident  that  it  was  not  done 
or  attempted  as  an  incident  to  equalization. 

I  cannot  agree  that  the  case  of  Appeal  of 
McNeal,  85  OkL  17.  128  Pac.  286,  entiiel7 
sustains  the  contenllon  of  the  relators.  In 
addition  to  its  having  been  rendered  by  a 
divided  court  of  three  to  two,  an  examination 
of  the  Constitution  and  statutes  of  Okla- 
homa will  disclose  that  their  State  Board  of 
£iquallzatlon  is  authorised  to  Increase  or  de- 
crease the  value  of  differoit  classes  of  real 
and  personal  property  in  order  to  make  their 
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ralnatlon  conform  to  tbe  fair  cuh  valae 
thereof.  Tfa^  also  provide  for  an  appeal  by 
any  taxpayer  from  such  increase.  TUs  ap- 
peal Is  provided  for  In  their  1910  Session 
Laws,  and  is  recognized  In  this  opinion, 
vbereln,  aft«r  quoting  from  an  opinion  in  a 
former  case,  it  is  said :  "The  limits  express- 
ed therein  are  the  limits  fixed  by  the  Cbn- 
stltntion.  Every  taxpayer  Is  entitled  to  have 
his  property  assessed  equally  and  uniformly 
with  the  property  of  every  other  taxpayer. 
If  his  property  is  taxed  at  Its  fair  cash  value 
estimated  at  the  price  it  would  bring  at  a 
fair  voluntary  sale,  and  the  property  of  aU 
other  taximyers  is  so  assessed,  then  the  uni- 
formity sought  by  law  has  been  attained; 
but  If  this  property  Is  assessed  at  less  than 
this,  and  the  balance  of  the  property  con- 
forms thereto,  then  an  injustice  has  been 
done  tbe  balance  of  the  taxpayers  and  the 
state.  This  limit  upon  the  assessment  is  tbe 
one  provided  for  In  the  Constitution,  and  is 
also  the  limit  of  the  levy  which  may  be  as- 
sessed. •  •  •  Beyond  tbe  Umit  of  fair 
cash  value  and  the  limit  as  to  the  rate  of 
levy,  the  taxing  authorities  of  the  state  can- 
not go;  and  wherever  they  seek  to  do  so  the 
law  lias  provided  every  taxpayer  a  remedy  by 
appeal,  as  provided  In  chapter  87,  p.  173, 
Sess.  Laws  1910." 

It  Is  also  worthy  of  notice  that  In  the  Okla- 
homa case  no  point  was  made  that  the  equali- 
zation by  the  State  Board  resulted  In  raising 
the  iKroperty  In  the  county  affected  above  its 
actual  cash  Talue.  On  this  subject  the  opin- 
ion states:  "It  is  worthy  of  note  that  no 
point  is  made  that  the  equalization  of  which 
complaint  Is  here  made  has  resulted  In  rais- 
ing the  property  above  Its  fair  cash  value." 
The  answer  of  tbe  respondent  alleges  that 
the  property  of  his  county  had  been  assessed 
at  its  fuU  cash  value,  and  that  this  order,  it 
followed,  would  place  it  40  per  cent  above 
that  amount.  According  to  our  rules  of 
pleading,  all  material  parts  of  this  answer 
for  the  purposes  of  this  case  stand  admitted 
as  true.  In  such  case,  were  we  to  follow  the 
Oklahoma  decision,  we  find  that  they  have 
provided  a  method  for  appeal  so  that  the 
question  of  the  increase  or  reassessment 
might  be  determined  by  a  court  of  competent 
jurisdiction  where  all  parties  can  be  heard, 
and  their  statute  provides  that,  pending  such 
an  appeal,  the  party  shall  not  be  required 
to  pay  taxes  upon  the  property  in  regard  to 
the  assessment  of  which  the  appeal  is  taken. 
Our  statutes  provide  a  method  whereby  the; 
Tax  CoDunlssion  are  authorized,  IC  they  find 
any  particular  property  to  -be  assessed  too 
low,  to  have  a  reappraisement  upon  notice 
to  the  owner,  etc.  Whether  that  portion  of 
this  act  Is  constitutional  or  not  is  not  before 
as.  It  Is  admitted  it  was  not  attempted  to 
be  followed.    ' 

Another  reason  why  the  action  of  the  State 
Board  should  not  be  accepted  an  an  effort  at 
equalization  I>etween  the  different  counties 
is  because  the  order  to  raise  pertains  only  to 


that  portion  of  the  property  which  has  been 
assessed  by  the  county  assessors,  but  does  not 
apply  to  the  property  assessed  by  the  Tax 
Commission.  The  constitutional  provision 
pertaining  to  tbe  duties  of  the  Board  au- 
thorizes them  to  adjust  and  equalize  tbe  val- 
uation of  real  and  personal  property  among 
the  several  counties  of  the  state.  This  court 
has  heretofore  held  that  they  could  not 
equalize  by  ordering  an  increase  in  particu- 
lar classes  of  property  In  a  county.  People 
V.  Ames,  27  Colo.  126,  60  Pac.  346.  Tet  this 
is  the  result  of  this  decision,  for  it  allows  the 
Board  to  increase  the  value  of  all  classes 
of  property  In  a  county  except  public  utili- 
ties. 'OHs  true.  If  they  wpre  included,  take 
railroads  for  Instance,  accepting  the  legal 
presumption  that  the  Tax  Commission  has 
performed  its  duty  In  assessing  them,  the  re- 
sult would  be  to  fix  their  value  at  $140  for 
each  $100  of  actual  value  in  tbe  county  of 
the  respondent,  $163  for  each  $100  of  actu- 
al value  in  Weld  county,  and  $236  for  each 
$100  of  actual  Value  in  Costilla  county,  and 
so  on.  The  injustice  of  such  a  position  Is 
apparent;  but  this  is  the  Identical  result 
which  follows  the  present  order  concerning 
the  moneys  of  all  taxpayers  (other  than  that 
owned  by  public  utility  corporations)  In  tbe 
counties  referred  to,  as  well  as  certain  min- 
ing properties  and  others.  When  the  State 
Board  formerly  assessed  the  railroads,  they 
cotdd  fix  their  value  in  harmony  with  what 
they  thought  was  the  average  for  all  the  coun- 
ties as  returned  by  the  county  assessors,  and, 
when  they  made  their  equalization  between 
the  different  counties,  it  was  an  effort  at  fix- 
ing valuations  somewhere  near  equal  upon 
all  classes  of  property,  but,  since  the  power 
to  assess  the  railroads  has  been  taken  away 
from  the  State  Board  and  vested  in  the 
Tax  Commission,  with  tbe  additional  author- 
ity, given  them  to  assess  other  public  utility 
property,  when  we  recognize  the  legal  pre- 
sumption that  not  only  the  Commission,  but 
that  the  county  assessors,  who  are  constitu- 
tional officers,  have  complied  with  the  law,  I 
fail  to  find  any  authority  which  grants  to 
the  State  Board  the  right,  under  the  guise 
of  equalizing  between  counties,  to  simply 
order  a  raise  as  to  certain  classes  of  property 
In  a  county,  namely,  that  of  Individuals,  with- 
out making  it  apply  to  all  property,  and  to 
allow  them  to  do  this,  as  disclosed  by  this 
record,  would  be  to  reverse  the  opinion  ren- 
dered in  People  v.  Ames,  supra,  as  well  as 
to,  by  Judicial  construction,  read  something 
into  the  Constitution  which  is  not  there. 

It  has  been  intimated  that  in  making  this 
increase  to  the  total  valuation  of  his  county 
the  respondent  is  not  required  to  add  the  40 
per  cent,  to  all  the  property  assessed  by  him, 
but  can  place  It  where  he  thinks  it  belongs, 
the  same  as  when  making  an  original  assess- 
ment That  a  person's  property  cannot  be  re- 
assessed or  revalued  for  the  purposes  of  tax- 
ation without  notice  to  him,  I  take  It,  will 
not  be  questioned.    Oale  v.  Statler,  4!^  Colo. 
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72,  105  Pat  858 ;  Turpln  v.  Lemon,  187  U.  S. 
61,  23  Snp.  Ct.  20,  47  L.  Ed.  70;  1  Cooley  on 
Taxation  (3d  Ed.)  626;  Hagar  t.  Reclamation 
District,  111  U.  S.  701,  4  Sup.  Ct.  663,  28 
L.  Ed.  569;  Davidson  ▼.  New  Orleans,  06  U. 
S.  97,  24  L.  Ed.  616;  Belllngham  Co.  t.  New 
Wbatcom,  172  U.  S.  314,  19  Sup.  Ct  206,  4S 
L.  Ed.  460. 

That  we  have  no  statute  providing  for  any 
subsequent  notice  or  bearing  cannot  be  dis- 
puted, but,  to  the  contrary,  not  only  do  these 
orders  Instruct  the  assessor  to  add  this  40  per 
cent  to  all  the  property  assessed  by  him, 
but  section  S3,  p.  623,  Session  Laws  1011, 
provides  that  when  an  Increase  is  ordered 
as  an  Incident  to,  equalization.  It  shall  be 
made  In  this  Identical  manner.  In  addition, 
the  respondent  has  alleged  (which  stands 
undisputed)  that  this  Is  the  only  thing  he  can 
do,  and,  as  stated,  there  Is  no  statutory  meth- 
od provided  for  bis  doing  otherwise;  there 
Is  no  provision  made  for  notice  or  bearing 
before  him  or  the  county  board  of  equaliza- 
tion by  the  taxpayers  as  to  the  effect  of  the 
result  for  the  reason  that  prior  to  the  receipt 
of  these  orders  the  time  for  all  such  has  long 
since  past 

In  Hacker  v.  Howe;  72  Neb.  386,  101  N.  W. 
265,  it  Is  assumed  that  this  Is  the  correct 
method  to  follow  where  the  Increase  has 
been  ordered  as  an  incident  to  equalization. 
The  majority  opinion,  as  I  read  It  holds  that 
this  is  the  only  method  to  be  followed;  this 
precludes  any  assumption  that  It  is  to  be 
done  otherwise. 

Had  the  Legislature  intended  to  give  to 
the  Tax  Commission  the  power  to  reassess 
the  property  in  a  county  other  than  public 
utilities,  I  think  they  would  have  thus  stat- 
ed. I  fall  to  find  anything  in  the  acts  of 
1011  or  1913  which  is  susceptible  of  such  a 
construction.  The  fact  that  section  13  of 
chapter  216,  Laws  of  1911,  gives  to  the  Tax 
Commission  supervisory  power  over  the  ad- 
ministration and  enforcement  of  laws  per- 
taining to  the  assessment,  levying  and  col- 
lection of  taxes  certainly  cannot  be  construed 
to  mean  that  it  gives  them  the  right  to  usurp 
the  functions  of  a  county  assessor  in  the  as- 
sessment of  property,  and,  in  my  opinion, 
It  has  no  bearing  upon  that  question.  Just 
as  well  contend  that  because  the  Governor 
is  the  chief  executive  officer  of  the  state,  and 
by  the  Constitution  is  charged  with  the  duty 
of  seeing  that  the  laws  are  faithfully  execut- 
ed, be  would  have  the  right  to  reassess  the 
property  in  a  county  or  to  reperform  the 
duty  of  any  county  officer,  when  he  is  of 
opinion  that  such  officer  is  not  complying 
with  the  law.  That  this  section  has  no  ap- 
plication Is  further  borne  out  by  the  fact 
that  it  gives  to  the  Commission  the  right  to 
require  the  county  assessor  to  assess  at  the 
full  cash  value,  under  penalty  of  forfeiture 
and  removal  from  office.  This  is  one  method 
provided  to  reach  this  result  Subdivision 
6  of  this  section  provides  that  whenever,  in 


the  Judgment  of  the  Tax  (Tommlaslon,  prop- 
erty in  any  county  or  municipal  subdivision 
thereof  has  not  been  assessed  at  its  true  and 
full  cash  value,  the  Commission  may  make 
a  reappralsement  to  the  end  that  all  classes 
of  property  in  such  district  shall  be  assessed 
In  compliance  with  law,  and  when  ordered  it 
shall  appoint  an  appraiser  and  assistant  ap- 
praisers, if  necessary,  who  shall 'proceed  to 
appraise  the  property  in  such  taxing  district 
and  who  shall  have  all  the  powers  and  per- 
form all  duties  pertaining  to  the  appraise- 
ment of  property.  The  seventh  subdivision 
provides  that  the  Commission  may  raise  or 
lower  the  assessed  value  of  any  real  or  per- 
sonal property  thus  reappraised,  first  giving 
notice  to  the  owner  and  fixing  a  time  and 
place  for  hearing  any  person  or  persons  In- 
terested, and  that  said  hearing  shall  be 
held  within  the  county  in  which  said  prop- 
erty is  situate;.  By  these  two  subdivisions  an- 
other method  Is  provided  to  reach  the  ques- 
tion of  full  cash  value.  That  the  inclusion 
of  one  or  more  methods  Is  the  exclusion  of 
others,  unless  there  is  positive  language  to 
the  contrary,  has  been  recognized  from  time 
Immemorial  as  an  elementary  rule  of  statu- 
tory construction,  as  said  in  Pomeroy's  Mu- 
nicipal Law  (2d  Ed.)  p.  542:  "The  express 
mention  of  one  thing  Implies  an  exclusion  of 
another.  This  is  one  of  the  fundamental 
rules  of  interpretation,  and  Is  applied  espe- 
cially to  statutes,  so  as  to  prevent  the  exten- 
sion of  thdr  commands  or  prohibitions  to 
other  things  of  the  same  class,  when  an 
enumeration  of  the  subjects  within  thdr  pro- 
visions is  expressly  made."  To  the  same  ef- 
fect in  principle  are,  In  re  Constitutional 
Convention,  14  B.  I.  649;  State  v.  Hastings, 
10  Wis.  625;  Cooley's  Constitutional  Lhnlta- 
tlons,  p.  99 ;  Western  Union  ▼.  Railroad  Com- 
mission, 120  La.  768,  46  South.  688;  Page 
v.  Allen,  68  Pa.  338,  98  Am.  Dec.  272;  Den- 
ver V.  Hyatt  28  Colo.  146,  63  Pac  403;  Ter- 
ritory V.  Ortiz,  1  N.  M.  12;  Westbrook  v. 
Wicks,  36  Iowa,  383;  If  orris  ▼.  Wrightson, 
66  N.  J.  Law,  201,  28  AtL  66,  22  L.  R.  A. 
548;  State  V.  Henry,  87  Miss.  125,  40  South. 
152,  5  U  R.  A.  (N.  S.)  340:  1  Kenfs  Com. 
(5th  Ed.)  467. 

The  majority  opinion  concedes  that  the 
Commission  did  not  act  or  pretend  to  act 
under  the  provisions  of  subdivisions  6  and  7, 
supra;  that  the  other  portions  of  this  sectloa 
containing  their  supervisory  power,  rights, 
and  duties  are  not  susceptible  to  a  construc- 
tion which  gives  them  this  power  is  apparent 

In  State  v.  Draxel,  75  Neb.  751,  107  N.  W. 
110,  the  court  had  under  consideration  an  act 
which  provides  that  the  State  Board  shall 
have  general  direction  and  control  of  the 
county  assessors  in  the  performance  of  tbelr 
duties,  and  shall  direct  the  same;  also  that 
the  county  assessors  should  obey  all  rules 
and  regulations  made  under  the  act  and  the 
instructions  sent  out  by  the  State  Board. 
It  waa  held  that  these  pioslBlons  did  not 
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glye  the  Board  the  power  to  control  tlie 
Judgment  of  the  assessors  concerning  the 
values  of  properties,  for  the  reason,  among 
others,  that,  If  the  rule  were  otherwise  and 
the  Board  by  this  method  conid  direct  the 
county  assessors  as  to  what  vtUues  they 
should  pat  npon  property,  It  would  thereby 
accomplish  Indirectly  what  It  could  not  do 
directly,  namely,  that  of  reassessing,  which 
they  woe  not  authorized  to  do. 

I  agree  with  the  majority  that  the  mani- 
fest purpose  of  chapter  216,  Laws  1911,  creat- 
ing the  Tax  Commission,  was  to  place  in  a 
central   body   authority    to   aid   in   bringing 
about  and  maintaining  a  standard  of  values 
for  the  purposes  of  taxation ;    but  it  Is  ele- 
mentary that  in  so  doing  they  must  proceed 
in  the  manner  provided  by  statute.     I  can- 
not agree  that  a  method  was  prescribed  in 
section  31  giving  them  the  right  to  reassess 
the  property  of  a  county  upon  the  lump  sum 
basis  by  adding  a  per  cent  to  the  value  fixed 
by  the  assessor  or  at  all.     Neither  can   I 
agree  that  the  method  provided  by  subdivi- 
sions 6  and  7  of  section  13  iit  constitutional) 
attempts  to  take  from  the  county  board  any 
statutory  rights  pertaining  to  equalization. 
As  I  read  these  subdivisions,  they  substitute 
a  reappralsement  by  commissioners  appoint- 
ed by   the  Tax  Commission  In  lieu  of  the 
work   of  the   county   assessor,   leaving  the 
equalization  to  be  made  by  the  county  board 
as  theretofore.    By  other  portions  of  the  act, 
as  an  aid  to  carry  out  their  supervisory  pow- 
er In  seeing  that  the  tax  laws  are  enforced, 
they  are  given  the  right  to  prepare  forms,  to 
Issue  orders  to  the  different  taxing  officers  as 
will  best  carry  into  effect  the  provisions  of 
law  concerning  taxation.    It  Is  provided  that 
such  officers,  generally  speaking,  shall  follow 
tbelr  instmctions,  and  shall  be  subject  to 
penalty  for  violating  them.    They  are  given 
authority  to  prescribe  a  uniform  system  of 
procedure,  to  fix  the  form  for  tax  schedules, 
rolls,  warrants,  notices,  and  forms' furnished 
to  taxpayers,  to  call  for  reports  from  state, 
county,  and  local  officers,  and  to  investigate 
the  work  of  assessors,  boards  of  county  com- 
missioners,  equalization   and   county  treas- 
nrers  concerning  the  question  of  taxation, 
etc.    For  these  purposes.  It  Is  provided  that 
one  or  more  of  their  members  shall  visit  at 
least  half  the  counties  of  the  state  annually, 
and  each  county  at  least  once  in  two  years. 
They   are   authorized    to   summon  assessors 
to  ai^>ear  before  them  to  be  examined  under 
oath;    to  annually  hold  a  meeting  of  the 
county  assessors;   to  call  groups  of  two  or 
more  together  to  appear  in  courts  concern- 
ing questions  of  taxation ;  to  pass  upon  the 
remission  of  taxes;    to  hear  certain  classes 
of  complaints  when  made  concerning  taxa- 
tion matters ;   to  Inspect  books  and  make  In- 
Testigatlons ;    to  require  the   production   of 
documents  and  many  other  duties,  but  none 
of  which  Includes  the  reassessment  of  prop- 
erty save  and  except  subdivisions  6  and  7  of 
section  13,  under  which  it  is  admitted  they 


did  not  proceed,  the  act  having  thus  prescrib- 
ed their  powers  and  duties  in  detail  which 
do  not  contain  any  provision  for  reassess- 
ment, except,  as  provided  In  subdivisions  0 
and  7,  the  rule  of  construction  which  I  have 
heretofore  referred  to  is  unquestionably  ap- 
plicable. 

The  fact  that  the  Tax  Commission  was 
given  the  powers  and  duties  referred  to, 
which,  if  performed,  will  of  necessity  cause 
the  gathering  of  general  information  pertain- 
ing to  taxation  matters  and  the  relative  val- 
ues of  the  different  counties,  is  convincing  to 
my  mind,  when  considered  in  connection  with 
the  language  used  that  their  duties,  as  pre- 
scribed in  sections  31  and  32  of  the  act  of 
1911,  were  for  the  express  and  only  purpose 
of  advising  the  State  Board  of  Equalization 
of  what,  in  their  opinion,  were  the  relative 
values  of  the  different  counties,  and  how 
much  each  was  above  or  below  its  full  cash 
value,  and  to  relieve  that  Board,  which  Is 
composed  of  the  executive  officers  of  the 
state,  of  at  least  a  portion  of  such  detail 
work  in  gathering  data,  etc.,  in  order  to  as- 
certain the  relative  values  for  the  purpose  of 
performing  their  constitntional  duty  of  equal- 
izing. 

The  mere  statement  that  a  statute  means 
so  and  so  proves  nothing ;  persuasive  reason- 
ing Is  best  presented  by  a  consideration  of 
the  language  used.     Section  31  reads: 

"See.  31.  Duty  of  the  Commission.  The 
Commission  shall,  on  or  before  the  first  day 
of  October  following,  determine  whether  the 
real  and  personal  property  of  the  several 
counties  In  the  state  shall  have  been  assessed 
at  its  true  and  full  cash  value,  and  if,  in  the 
opinion  of  the  said  Commission  the  real  or 
personal  property  within  any  county  in  the 
state  as  reported  by  said  county  assessor  to 
the  said  Commission  la  not  on  the  assess- 
ment roll  at  its  true  and  full  cash  value,  the 
said  Commission  shall  determine  the  Increase 
or  decrease  in  the  valuation  in  such  county 
by  such  rate  per  cent,  or  such  amount  as 
will  place  said  proper^  on  the  assessmenf 
roll  at  its  true  and  full  cash  value." 

Do  we  find  in  this  section  any  language 
which  says  or  can  be  construed  to  mean  that 
the  Commission  shall  reassess  the  property, 
and,  if  so,  when  such  an  effort  shall  be  at- 
tempted, or  any  date  or  dates  when  they 
shall  sit  for  that  purpose,  or  when  they  shall 
hear  any  county's  citizens,  collectively  or  oth- 
erwise, concerning  such  questions?  Is  there 
anything  to  be  found  which  says  that  the 
Commission  shall  directly,  indirectly,  or  oth- 
erwise change,  alter,  or  amend,  or  order  to 
be  changed,  altered,  or  amended  the  abstract 
of  assessment  transmitted  to  them  by  the 
county  assessor?  I  think  not  It  provides 
that  they  shall  make  a  finding  as  to  the  rela- 
tive values  of  the  different  counties,  the 
benefit  of  such  must  be  for  the  board  which 
has  power  to  equalize,  but  the  Commlssloa  is 
not  possessed  with  that  power.  As  I  view  it, 
the  reason  why  it  makes  no  provision  for 
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hearings.  Axes  no  dates  for  anything  other 
than  when  It  shall  finish  this  work  and 
makes  no  provisions  for  orders  to  the  asses- 
sor or  for  changes  In  his  schedule,  etc.,  Is  be- 
cause it  was  never  Intended  that  their  find- 
ings should  bind  any  one  or  be  other  than  a 
recommendation  In  the  way  of  a  report  to 
the  State  Board  of  Equalization.  This  posi- 
tion Is  borne  out  by  what  follows  and  what 
becomes  of  this  finding. 

Section  32,  following,  reads : 

"Section  32.  Statement  to  the.  State  Board 
of  Equalization.  When  the  Commission  has 
determined  the  true  value  of  the  real  and 
personal  property  In  the  several  counties,  the 
Commission  shall  transmit  to  the  State 
Board  of  Elquallzatlon  a  statement  of  the 
amount  to  be  added  to  or  deducted  from  the 
valuation  of  the  real  and  personal  property 
of  each  county,  specifying  the  amount  to  be 
added  to  or  to  be  deducted  from  the  valua- 
tion of  the  real  or  personal  property." 

The  substance  of  this  section  Is  that  they 
shall  send  to  the  State  Board  of  Equaliza- 
tion a  statement  concerning  the  result  of 
their  findings.    What  then  happens? 

Section  33  following  reads: 

"Section  33.  Duty  of  State  Board  of  Equal- 
ization. It  shall  be  the  duty  of  the  State 
Board  of  Equalization  to  examine  the  ab- 
stracts of  assessment  as  submitted  by  the 
State  Tax  Commission  and  the  State  Board 
of  Equalization  shall  forthwith  examine  the 
abstract  of  assessment  of  each  county  as 
submitted  by  the  State  Tax  Commission  and 
make  a  record  of  Its  action  on  the  abstract 
of  eadi  county  and  certify  the  same  to  the 
county  assessor,  and  the  county  assessor 
shall  forthwith  add  to  or  deduct  from  each 
tract  or  lot,  and  Its  Improvements,  of  real 
property  and  all  personal  property  In  his 
county  the  required  per  cent  or  amount  on 
the  valuation  thereof  as  It  stands  after  It 
has  been  equalized  by  the  State  Board  of 
Equalization,  adding  or  deducting  in  each 
^  case  any  sum  less  than  five  dollars  so  that  the 
value  of  any  separate  tract  or  lot  and  Its 
'improvements  shall  be  ten  dollars  or  some 
multiple  thereof 

Do  we  find  anything  In  this  section  which 
says  or  can  be  construed  to  mean  (if  it  could 
be  authorized)  that  the  State  Board  should 
accept  the  findings  of  the  Tax  Commission, 
or  that  they  should  make  this  Increase  to  the 
abstract  of  the  connty  assessor,  or  order 
the  assessor  or  the  Tax  Commission  to  do  so? 
Not  at  alL  .  But,  to  the  contrary,  It  says  that 
they  shall  forthwith  examine  tiie  abstracts 
of  assessment  of  each  connty  as  submitted 
by  the  Tax  Commission,  and  make  a  record 
of  Its  action  on  the  abstract  of  each  county 
and  certify  the  same  to  the  county  assessor, 
etc.  It  will  thus  be  observed  that  the  only 
object  in  having  the  Commission  gather  this 
data  and  make  these  findings  Is  for  the  in- 
formation of  the  State  Board  of  Equalization 
in  the  performance  of  Its  constitutional  duty. 

The  fact  that  all  its  statutory  duties  have 


been  taken  away  and  transferred  to  the  Tax 
Commission  can  in  no  wise  change  the  result, 
and  does  not  change  the  language  in  tbese 
sections,  neither  can  It  strip  the  State  Board 
of  any  of  the  powers  and  duties  imposed 
upon  it  by  the  Constitution.  It  will  be  ob- 
served that  section  33  does  not  say  what  tbe 
State'  Board  shall  do  with  these  abstracts 
other  than  examine  them,  make  a  record  of 
Its  action,  and  certify  the  same  to  tbe  asses- 
sors. The  reason  is  apparent,  and  that  is 
that  their  action  thereon  is  the  constitutional 
duty  to  adjust  and  equalize;  it  Is  for  that 
purpose  they  are  sent  to  them;  that  they 
are  to  be  thus  sent  is  not  changed  by  the  act 
which  takes  from  them  their  statutory  duties 
and  vests  it  in  the  Tax  Commission.  The 
most  that  can  be  contended  for  section  33  in 
this  respect  would  be  that  tbe  Tax  Commis- 
sion should  certify  to  the  different  county 
assessors  the  result  of  the  action  of  the  State 
Board  of  XJquaUzatlon,  and  this  is  just  what 
the  Commission  did. 

Whether  tbe  construction  given  to  section 
81  of  the  act  of  1911  by  the  majority  would 
make  It  unconstitutional.  In  my  opinion  Is 
unnecessary  to  consider,  as  I  cannot  conceive 
that  it  is  susceptible  to  such  a  construction. 
The  reasoning  presented  to  support  it  Is 
about  as  convincing  to  me  as  the  assertion 
would  be  that  the  word  "no"  means  "yes." 
By  the  holding  of  the  majority,  as  I  under- 
stand It,  a  county  can  be  revalued  and  re- 
assessed for  all  taxation  purposes  by  the 
method  prescribed  in  subdivision  6,  sopm, 
or  under  section  31,  eliminating  the  consti- 
tutional question  of  notice  and  opportunity 
to  be  heard  under  the  latter  section,  the  con- 
clusion must  follow  that  the  county  assessor, 
although  a  constitutional  officer,  could  by 
the  same  process  of  reasoning  be  supplanted 
In  all  matters  pertaining  to  local  assess- 
ments ;  if  not,  where  is  the  line  to  be  drawn? 
It  appears  to  me  that  this  position  is  in  con- 
flict with  former  declarations  of  this  ooart 
In  Taxation  of  Mining  Claims,  9  Colo,  at 
page  636,  21  Pac.  476,  It  is  said:  "Before 
taxes  can  be  levied  upon  any  article  of  prop- 
erty, it  must  be  assessed,  that  Is  to  say,  val- 
ued for  taxation.  This,.  In  general,  is  the 
province  of  officers  whose  title  of  office  in- 
dicates their  duties,  to  wit,  assessors.  The 
Constitution  has  created  this  office,  and  re- 
quires that  an  assessor  shall  be  elected  bien- 
nially in  every  county  of  the  state."  While 
In  a  later  case,  that  of  Ames  v.  People,  26 
Colo.  83,  06  Pac.  656,  It  was  said  that  this 
language  was  not  necessary  to  the  decision. 
It  was  not  stated  that  It  was  unsound  when 
applied  to  local  property  situate  In  the  conn- 
ty, such  as  mining  claims,  which  were  the 
subject  for  assessment  under  conslderatloo 
in  the  former  case. 

The  latest  case  by  this  court  upon  this  sub- 
ject is  In  re  Opinion  of  Justices,  123  Pac. 
660,  wherein  we  sustained  the  constltation- 
allty  of  that  portion  of  the  act  creating  the 
•Tax  Commission,  but  we  expr^^  called  at- 
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tenUon  to  the  fact  that  we  could  not  approve 
a  constmction  of  any  portion  wlilch  would 
contravene  tbe  con«tltatlonaI  authority  of 
county  assessors.  That  portion  of  the  opinion 
reads:  "If  provisions  of  the  act  can  properly 
be  constraed  aa  permitting  the  Tax  Commis- 
sion to  do  things  In  tbe  matter  of  local  as- 
sessments which  woidd  contravene  tbe  con- 
Btitutlonal  authority  of  county  assessors,  such 
provl^ons  are  necessarily  noneffective."  As 
it  looks  to  me,  this  Is  tbe  result  of  the  con- 
elusion  of  the  majority,  and  is  in  effect  an 
overrallng  of  this  declaration,  for.  If  by  this 
method  the  property  In  a  county  can  be  lo- 
cally reassessed  and  revalued  for  tbe  pur- 
poses of  taxation  for  city  and  county  pur- 
poses, as  well  as  state,  as  here  held,  then  the 
office  of  county  assessor  becomes  one  In  name 
only,  and  It  would  be  a  useless  expenditure 
of  pnUlc  moneys  for  any  assessor  to  go 
through  the  form,  as  It  will  be  only  a  form, 
of  assessing  property,  and  It  will  be  a  useless 
expenditure  of  time  and  money  for  county 
commiaaloners  to  sit  as  a  board  of  equaliza- 
tion, for  all  their  efforts  will  avail  nothing, 
if,  wlttiovt  Investigation  and  without  the 
adoption  of  any  method,  the  valuation  of 
property  can  be  admittedly  fixed  at  groi^y 
inadequate  sums,  or  at  a  sum  largely  In  ex- 
cess of  Ita  true  cash  value. 

I  cannot  agree  with  the  correctness  of  the 
statement  "that  It  Is  not  conceded  that  the 
property  assessed  as  valued  by  the  county  as- 
sessor Is  at  its  full  cash  value."  In  bis  an- 
swer the  respondent  alleges  certain  facts,  the 
snbstaAce  of  which  are  that  the  property  In 
bis  county  assessed  by  him  was  assessed  at 
its  full  cash  value;  that  the  Tax  Commis- 
sion In  making  Its  estimate  did  not  make 
an  investigation,  and  did  not  visit  tbe  several 
counties  of  the  state,  as  by  law  they  are  re- 
quired to  do,  and  did  not  pursue  a  uniform 
method  or  test  for  the  purpose  of  ascertain- 
ing whether  In  truth  and  in  fact  the  value 
of  real  and  personal  property  had  been  as- 
sessed at  its  full  cash  value,  but  that  they 
arbitrarily,  and  without  ascertaining  the 
tmtb  as  to  whether  the  respondent  assessed 
tlie  property  in  his  county  at  its  true  cash 
value,  proceeded  to  determine  that  he  had 
not  made  a  full  and  true  cash  value  thereof 
and  that  they.  In  an  arbitrary  way  and  with- 
out Warrant,  In  fact  declared  and  determined 
that  tb«y  would  Increase  the  valuation  of 
said  real  and  personal  property  in  his  county 
to  the  extent  of  $101,902,088,  making  the 
rate  of  increase  40  per  cent.  In  excess  of  Its 
fall  and  true  cash  value.  He  further  alleges 
that  their  action  In  this  respect  was  fraudu- 
lent in  so  ftir  as  it  affects  the  owners  of  real 
and  personal  property  In  his  county.  Tbe 
relators  have  demurred  to  this  answer,  for 
which  reason  all  material  parts  for  the  pur- 
poses of  the  case  stand  admitted  as  true,  and 
1  cannot  concede  that  the  performance  of  the 
duties  of  the  Tax  Commission  In  the  manner 
provided  by  statute  is  Immaterial,  or  that  the 
allegations -coneemlng  tbe  real  value  of  the 


property  In  the  county  of  the  respondent  Is 
to  be  Ignored,  when  by  the  opinion,  as  I  un- 
derstand It,  the  taxpayer  is  to  be  precluded 
hereafter  from  raising  it  anywhere. 

Neither  can  I  agree  to  the  statement  by  the 
majority  that  "It  is  conclusively  presumed, 
however,  that  as  between  Individual  prop- 
erty owners  within  the  county  there  has  been 
a  Just  value  placed  thereon — that  Is,  a  value 
relatively  equal."  Unless  It  is  likewise  to  be 
conclusively  presumed  that  all  property  in 
the  county  'has  been  assessed  at  its  full  cash 
value,  as  I  view  it,  under  the  law  the  one 
presumption  is  entitled  to  as  much  weight 
as  the  other;  there  are  many  reasons  why  It 
should  be  so.  Take,  for  Instance,  the  value 
to  be  placed  upon  producing  mines;  tbe  asses- 
sor has  no  discretion  In  fixing  their  value. 
The  act  of  1913  provides  that  for  the  pur- 
poses of  taxation  the  assessor  shall  value 
them  at  a  sum  equal  to  one-half  of  the  gross 
proceeds  plus  all  of  the  net  proceeds,  and  It 
provides  a  method  whereby  these  proceeds 
are  to  be  accurately  ascertained.  The  pro- 
vlslona  of  this  act  are  mandatory,  and  the 
assessor  has  no  right  to  do  other  than  follow 
Its  mandates.  The  county  board  of  equaliza- 
tion, as  held  by  the  majority,  would  likewise 
have  no  authority  to  change  the  valuations 
thus  fixed  in  the  manner  provided  by  statute; 
oth»'  illustrations  could  be  given.  The  pre- 
sumption must  of  necessity  foUow  that  all 
other  property  in  the  county  has  been  like- 
wise assessed  or  equalized  to  this  value;  so 
that,  when  It  comes  to  legal  presumptions,  the 
one  Is  equally  entitled  to  as  much  weight  as 
the  other. 

The  majority  mlscontrue  respondent's  posi- 
tion pertaining  to  the  reason  of  the  Legisla- 
ture in  submitting  the  proposed  amendment 
to  section  15  of  artide  10  of  tbe  Constitution, 
which  the  people  rejected  at  the  1912  elec- 
tion. It  is  not  claimed  that  It  was  done  be- 
cause the  Legislature- was  of  the  opinion  that 
the  act  passed  by  them  was  unconstitutional, 
and  that  they  thereby  sought  to  correct  it 
by  submitting  a  constitutional  amendment, 
but,  to  the  contrary,  it  was  submitted  at  the 
same  session  (1911)  when  tbe  act  creating  the 
Tax  Gommlasion  was  adopted,  and  was  there- 
by a  legislative  construction,  not  that  they 
thought  any  portion  of  the  act  was  unconsti- 
tutional, but  because  they  construed  their 
own  act  to  mean  they  had  not  given  to  the 
Tax  Commission  any  authority  to  assess, 
value,  reassess,  or  revalue  counties  as  a 
whole  by  per  cent,  or  otherwise,  except  as 
provided  in  subdivisions  6  and  7  of  section 
13,  supra.  Had  they  intended  giving  to  the 
Tax  Commission  this  power  in  tbe  act  creat- 
ing it,  which  we  agree  they  must  assume  was 
constitutional,  why  would  they  have  Inserted 
the  identical  powers  in  a  constitutional 
amendment  submitted  at  the  same  session? 
I  do  not  care  to  charge  the  Legislature  With 
the  doing  of  useless  and  unnecessary  things. 
To  Jny  mind  the  submission  of  the  ccmstitn-      . 
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tional  amendment  la  a  legislative  dedaration 
that  they  did  not  construe  their  own  act  to 
Include  this  power,  but,  regardless  of  this 
legislative  construction,  and  In  disregard  of 
the  fact  that  the  people  have  declined  to 
grant  to  this  Commission  this  power  even  by 
constitutional  amendment,  a' majority  of  this 
court  now  say  that  nevertheless  they  have 
the  right  to  exercise  It. 

Another  reason  why  the  Legislature  never 
Intended  that  the  Tax  Commission  should 
have  the  right  to  raise  the  total  by  counties, 
as  ascertained  by  the  county  assessors,  is  its 
enactment  at  its  last  session  of  the  so-called 
limitation  levy  act,  wherein  it  is  sought  by 
limiting  the  amount  of  the  levy  in  each  coun- 
ty to  compel  the  assessor,  in  order  to  get 
sufficient  revenue  for  county  purposes,  to  as- 
sess all  property  therein  at  Its  actual  cash 
value.  If  It  was  Intended,  as  contended,  that 
the  Commission  has  the  right  to  Increase  the 
aggregate,  then  It  Is  pertinent  to  ask  why  the 
necessity  of  any  limitation  of  the  levy  for 
county  purposes.  Why  not  allow  the  Com- 
mission to  fix  the  value  of  each  county,  re- 
gardless of  the  value  fixed  by  the  taxpayers 
and  the  county  assessors?  The  qyestlon  to 
my  mind  answers  Itself,  and  is  self-evident 
that  the  legislators  never  Intended  by  any 
act  of  theirs  to  grant  this  power.  The  theory 
that  a  Tax  Commission  can  reassess  or  re- 
value a  county  as  a  whole  upon  a  per  cent 
basis  or  in  a  lump  sum  for  the  purposes  of 
taxation  for  all  local  taxes,  as  here  held,  as 
before  stated.  Is  not  claimed  In  the  briefs, 
and  no  authorities  have  been  cited  which  re- 
fer to  such  a  statute.  The  cases  cited  pertain 
to  equalization  boards,  or  to  reassessments  of 
particular  properties  where  notice  is  given, 
etc. 

In  State  ex  rel.  Hessey  v.  Daniels,  143  Wis. 
649,  128  N.  W.  665,  the  opinion,  in  addition 
to  being  rendered  by  a  divided  court,  has  no 
application.  The  result  of  that  decision  was 
to  sustain  the  validity  of  diapter  259,  Wis- 
consin Iaws  1905,  which  provides  that  upon 
complaiBt  made  after  notice,  hearing,  etc.,  it 
is  made  to  appear,  etc.,  that  the  assessment  in 
any  district  is  not  in  compliance  with  law, 
etc.  The  Commission  may  order  a  reassess- 
ment and  a  new  equalization,  and  for  that 
purpose  shall  name  persons  to  make  the  re- 
assessment, and  others  the  equalization.  The 
act  provides  that  the  parties  thus  named 
shall  take  the  oath,  etc.,  give  all  the  notices, 
and  go  through  all  the  formalities  required  by 
the  assessor  and  Board  of  E<quaIlzatlon, 
whose  work  they  are  to  do  over.  It  provides 
that  any  owner  of  taxable  property  in  such 
district  shall  have  the  right  to  examine  such 
reassessment,  and  shall  have  all  the  rights 
and  privileges  in  respect  to  such  reassessment 
that  are  given  by  law  in  respect  to  any 
original  assessment.  It  will  thus  be  observed 
that  the  right  to  be  heard  before  all  tribunals 
passing  upon  the  value  of  his  property  is,  by 
the  Wisconsin  statute,  given  to  the  taxpayer. 


the  same  as  in  the  first  instance.  This  would 
have  been  the  result  here  had  the  Commls- 
sioh  acted  under  the  sixth  subdivision  of  sec- 
tion 13,  supra,  but  it  is  admitted  (bat  they 
did  not  attempt  to  do  so;  but,  to  the  con- 
trary, the  pleadings  disclose  that  they  in  fact 
made  a  reassessment  without  investigation, 
and  without  any  effort  at  ascertaining  the 
value  of  the  property  to  be  thus  assessed, 
leaving  it  to  pure  guesswork. 

The  case  of  Wisconsin  ex  reL  Brown  Coun- 
ty V.  Myers,  Judge,  52  Wis.  628,  9  N.  W.  7T7, 
was  upon  the  same  theory  as  the  later  case 
In  the  143d  Wisconsin;  the  difference  be- 
ing that  the  contention  in  the  earlier  case 
was  limited  to  the  appointment  of  commis- 
sioners to  review  the  aggregate  equalization 
made  by  the  county  board  in  order,  as  the 
opinion  states,  to  produce  a  Just  relation 
between  ail  the  valuations  of  the  taxable 
property  of  the  county.  By  the  earlier  stat- 
ute, this  oqmmlssion  was  appointed  by  the 
circuit  judge.  The  reasoning  is  similar  to 
that  in  the  latter  case  concerning  the  ques- 
tion of  review,  and,  while  not  having  the 
time  to  investigate  the  earlier  statute,  it  is 
fair  to  assume  that  the  constitutional  rights 
of'  the  taxpayer  concerning  notice,  hearing, 
etc.,  were  fully  protected.  The  opinion  fur- 
ther discloses  that  the  appointed  board  was 
without  authority  to  increase  the  entire  ag- 
gregate valuation  of  the  taxable  property  of 
the  county  as  previously  fixed,  so  that  when 
it  comes  to  equalization  Its  conclusions  are  in 
harmony  with  the  announcement  of  this  court 
36  years  ago;  it  has  no  application  to  the 
facts  here. 

The  case  of  Board  of  State  Tax  Gonmiis- 
sioners  T.  Board  of  Assessors,  124  Mich.  491. 
83  N.  W.  209,  sustains  the  validity  of  the 
Midiigan  act  of  1899  creating  a  Board  of 
State  Tax  Commissioners  and  giving  them 
supervisory  authority  in  the  matter  of  the 
assessment  of  property.  It  has  no  applica- 
tion to  the  views  of  the  majority,  but,  to  the 
contrary,  it  is  in  harmony  with  our  views  in 
Re  Opinion  of  Justices,  123  Paa  809,  wUch 
opinion,  as  I  take  it,  is  in  part  overruled 
by  the  conclusion  reached  by  the  majority. 

The  case  of  Spalding  v.  Hill,  86  Ky.  6S6, 
7  8.  W.  27,  sustains  the  vaUdity  of  the  Ken- 
tucky act  creating  the  State  Board  of  Equali- 
sation with  the  right  to  equalize  as  between 
counties,  and  nothing  more.  I  am  unable  to 
appreciate  its  application  to  the  facts  her& 
Tlie  substance  of  the  opinion  in  Cleveland, 
Cincinnati,  Chicago  &  St  Louis  By.  Co.  v. 
Backus,  Treasurer,  133  Ind.  513,  33  N.  E.  421, 
18  U  R.  A.  729,  is  to  sustain  the  validity  of 
an  act  authorizing  the  State  Board  of  Tax 
Commissioners  to  assess  railroad  property. 
'VMa  Is  in  harmony  with  the  views  of  this 
court 

In  State  V.  Thomas,  16  Utah,  86, 60  Pac.  615, 
the  opinion  discloses  that  the  Constitntion 
and  statutes  of  Utah  are  different  from  onis. 
Under  theirs,  the  State  Board  of  Equalisation 
has  the  right  to  change  the^alue  otfiuUia 
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classes  of  property  allowing  other  classes  to 
remain  tinchanged.   In  that  case  the  attempted 
effort  to  raise  all  classes  was  declared  inralld. 
The  question  of  lack  of  notice  to  the  Individu- 
al taxpayer  as  a  denial  of  the  equal  protection 
of  the  law  or  as  taking  property  without  due 
process  of  law  was  not  gone  into.    I  gather 
this  from  the  concluding  statement  In  the 
opinion  which  reads:   "Ttie  order  cannot  be 
upheld  as  a  proper  exercise  of  authority,  and 
is  therefore  void.    Having  reached  this  con- 
clusion, it  is  unnecessary  to  discuss  any  other 
question  presented  in  this  case."    While  it  is 
true    under  their   Ck>n8titutlon   and  statute, 
It  was  held  that,  as  an  incident  to  equaliza- 
tion, the  State  Board  had  power,  if  necessary, 
either  to  raise  or  lower  the  total  valuation 
of  the  property  of  any  county  fixed  by  the 
county  assessor,  even  though  it  might  by  such 
action  raise  or  lower  the  aggregate  valuation 
of  all  counties  of  the  state.    It  was  expressly 
held  that  it  was  beyond  the  i>ower  of  the 
Board   to  raise  the  value  of  money  in  any 
county  for  the  reason,  as  stated  in  the  opin- 
ion which,  when  referring  to  this  order  call- 
ing for  the  general  raise  of  all'  property  In 
the  county,  says:    **It  was  also  defective  be- 
cause it  included  money  in  its  operation.    It 
clearly  cannot  be  held  operative  as  to  money, 
for,  as  appears  from  the  record,  each  dollar 
of  the  relators  on  the  assessment  roll  is  val- 
ued at  a  dollar ;  and,  when  money  ia  so  val- 
ued, no  board  or  officer  can  add  6  per  centum 
or  any  per  centum  to  it.   This  is  so  under  the 
Constitution,  which  makes  money  the  stand- 
ard of  valuation  for  all  taxable  property. 
The  value  of  all  property,  however,  cannot 
be  determined  in  the  same  way.    Because  of 
Its  dissimilarity,  the  process  by  which  the 
Judgment  is  formed  must  vary,  and  probably 
as  to  all  property,   exc^t  money,   perfect 
equality  In   valuations  and   assessments  is 
unattainable,  owing  to  the  fallibility  of  the 
human  Judgment    The  value  of  a  dollar  may 
be  determined  by  ascertaining  that  it  is  what 
it  purports  to  be.    Porter  v.  Railroad  Ck).,  76 
III.  594.    The  legal  value  of  a  dollar  in  mon- 
ey is  a  dollar,  and  therefore  to  value  and 
assess  it  at  more  than  a  dollar  cannot  be  a 
valuation  and  assessment,  'according  to  its 
value  in  money.'  This  being  so,  the  court  will 
take  notice,  as  matter  of  law,  that  money 
cannot  be  assessed  for  more  than  its  legal 
value.    Hence,  from  the  nature  of  things,  the 
State  Board  cannot  change  the  valuation  of 
money  on  the  assessment  roll  already  assess- 
ed at  its  legal  value,  and  thereby  make  it 
cense  to  conform  to  the  mandate  of  the  Con- 
stitution."   By  the  use  of  this  language  it  is 
evident  that  the  Utah  court  means  that  their 
State  Board  cannot  order  all  property  in  a 
ooanty  to  be  raised  a  certain  per  cent,  when 
sndi  an  order  would  mean  to  raise  some 
above  its  true  cash  value. 

Applying  the  declarations  In  the  Utah  case 
to  the  facts  here,  coupled  with  the  legal  pre- 
(umption  which  must  prevail  that  the  method 
provided  for  fixing  the  value  of  mines,  mouey. 


etc.,  was  adhered  to,  what  Is  the  result  when 
tested  by  section  3  of  article  20  of  our  Con- 
stitution, i>ertalnlng  to  the  uniformity  of  tax- 
ation? To  do  this,  it  should  be  borne  in  mind 
that  by  authority  of  chapter  133,  Session 
Laws  1913,  the  Tax  Commission  assessed  and 
Axes  the  value  upon  the  property  of  all  pub- 
lic ntlUty  corporations  in  any  county.  They 
are  not  assessed  by  the  county  assessors,  and 
this  Increase  of  40  per  cent.  ^)plies  only  to 
the  property  assessed  by  respondent,  and  not 
to  the  public  utility  property,  which  we  will 
assume  has  been  assessed  at  its  fair  cash 
value.  To  illustrate,  take  the  person  who  has 
$100  In  money  and  who  makes  a  sworn  state- 
ment of  that  amount  and  of  the  value  of 
$100;  money  has  only  one  value  and  is  the 
standard  of  values.  The  respondent  asses- 
sor, as  provided  by  law,  has  under  his  oath 
assessed  it  at  the  value  of  $100,  but  by  this 
order  he  is  compelled  to  raise  its  value  to 
1140,  and  this  without  opportunity  to  the 
owner  to  be  heard  before  the  body  which  has 
ultimately  fixed  the  value  of  his  $100  at  $140. 
If  in  Weld  county,  for  his  $100  the  owner 
would  pay  taxes  on  $163,  if  in  Costilla  coun- 
ty, on  $236,  and,  in  fact,  a  different  value 
would  by  this  method  be  fixed  for  $100  in 
money  in  nearly  every  county  in  the  state; 
while,  on  the  other  hand,  the  public  utiUty 
corporation  returns  its  sworn  statement  of 
moneys  to  the  Tax  Commission,  which  fixes 
the  value  of  its  $100  at  $100,  and  has  it  thus 
assessed  properly  so.  The  corporation  has 
had  the  additional  advantage  of  being  heard 
before  the  body  which  makes  the  assessment 
We  thus  have  the  corporation's  $100  assessed 
at  the  value  of  $100  by  the  State  Tax  Com- 
mission, with  full  right  to  be  heard  before 
that  body,  while  the  value  of  the  private  citi- 
zen's $100  is  Used  at  a  value  of  $140,  if  in 
Denver,  $163,  if  in  Weld,  or  at  $236,  If  in 
Costilla  county,  and  so  on  without  any  right 
before,  at,  or  after  it  is  thus  fixed  to  be  heard 
before  the  tribunal  which  has  thus  fixed  its 
value. 

Unless  we  are  to  Ignore  our  rules  of  plead- 
ing and  the  legal  presumption  to  which  ev- 
ery officer  is  entitled  that  he  has  performed 
his  duty,  and  assume  that  about  all  of  our 
assessors  are  open  violators  of  the  law,  and 
that  the  great  mass  of  people  in  Denver  who 
have  subscribed  to  their  returns  are  crim- 
inals, this  raise  means  that  the  individual 
taxpayer's  property  in  Denver  will  be  valued 
for  taxation  purposes  at  40  per  cent  higher 
than  that  of  the  public  utility.  To  better 
illustrate,  it  means  that  every  little  home 
in  this  city  of  the  value  of  $1,000,  and  which 
has  been  assessed  at  that  amount  by  the  as- 
sessor, and  which  by  the  pleadings  is  conced- 
ed to  be  only  of  that  value,  must  pay  taxes 
upon  an  arbitrary  valuation  as  fixed  by  this 
order  at  $1,400.  A  citizen  with  property  of 
the  value  of  $100,000  must  pay  upon  a  val- 
uation of  $140,000,  and  so  on.  When  applied 
to  the  statute  which  provides  the  method  for 
ascertaining  the  value  of  producing  mines,  it 
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means  that  the  resnlts  ascertained  thereon- 
der  are  to  be  dlflregaided,  and  the  Talnes 
as  thna  fixed  by  law  are  to  be  changed  out 
of  proportion  to  their  actoal  cash  value  to 
the  same  extent  as  the  lllnstratlons  hereto- 
fore given  concerning  money  will  disclose. 
To  better  Illustrate,  say,  for  the  purposes  of 
taxation,  that  the  value  of  a  mine  In  Ck>8- 
tllla  county  has  been  fixed  at  $10,000  by  the 
statutory  method,  concerning  which  the  as- 
sessor has  no  discretion,  yet  by  this  order 
of  the  Tax  Ck)mml8slon  It  Is  raised  to  $23,- 
600,  with  no  possible  method  of  relief  point- 
ed out  by  the  majority  to  the  owner. 

The  Constitution  of  the  United  States  pro- 
vides that  no  state  shall  deprive  any  i)erson 
of  Ufe,  Uberty,  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  with- 
in Its  Jurisdiction  the  equal  protection  of 
the  laws.  Our  Ck>nstltutlon  provides  that 
no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  In  my 
opinion.  It  Is  very  questionable  if  the  action 
of  the  State  Board  in  this  respect  does  not 
violate  these  provisions. 

In  Londoner  v.  Denver,  210  U.  S.  386,  28 
Sup.  Ct  714,  62  L.  Ed.  1103,  It  was  said: 
"It  must  be  remembered  that  the  law  of 
Colorado  denies  the  landowner  the  right  to 
object  In  the  courts  to  the  assessment,  upon 
the  ground  that  the  objections  are  cognizable 
only  by  the  Board  of  Equalization.  If  it  is 
enough  that,  under  such  circumstances,  an 
opportunity  Is  given  to  submit  In  writing 
all  objections  to  and  complaints  of  the  tax 
to  the  Board,  then  there  was  a  hearing 
afTorded  in  the  case  at  bar.  But  we  think 
that  something  more  than  that,  even  in  pro- 
ceedings for  taxation,  Is  required  by  due 
process  of  law.  Many  requirements  essen- 
tial In  strictly  Judicial  proceedings  may  be 
dispensed  with  In  proceedings  of  this  nature. 
But  even  here  a  hearing  In  Its  very  essence 
demands  that  he  who  is  entitled  to  It  shall 
have  the  right  to  support  his  allegations  by 
argument  however  brief,  and,  if  need  be,  by 
proof,  however  Informal."  'Wliile  this  opin- 
ion refers  to  a  special  assessment,  yet,  If  1 
understand  our  present  statutes  correctly, 
they  attempt  to  provide  a  complete  system 
for  the  assessment  of  property  for  taxation, 
including  the  fixing  of  Its  value  by  special 
tribunals  provided  for  that  purpose,  namely, 
the  county  assessor,  county  board  of  equal- 
ization, as  to  certain  property  the  Tax  Com- 
mission, and  the  State  Board  of  Equalization. 
Certain  times  and  places  have  been  provided 
whereby  certain  taxpayers  can  present  their 
grievances  to  certain  of  these  tribunals  con- 
cerning the  valuation  of  their  property;  in 
certain  Instances  appeals  are  provided  to  the 
court,  but.  In  order  to  secure  them,  certain 
steps  must  be  taken  at  certain  times,  and,  in 
case  the  taxpayer  neglects  to  do  so,  he  is 
denied  the  right  to  object  in  the' courts,  for 
the  reason  that  the  objections  must  In  the 
first  Instance  be  considered  by  the  special 
tribunals  and  tbelx  ruling,  except  in  case  of 


appeals  provided  by  statute,  are  Intended  to 
be  flnaL  As  I  read  it,  the  majority  opinion 
sustains  tliese  conclusions,  but,  by  holdiiif 
that  section  81  of  the  act  of  1011  gives  to 
the  Tax  Commission  the  right  to  reassess  tl>* 
property  in  the  county  theretofore  assessed 
by  the  county  assessor,  it  leaves  the  tix- 
payer,  whose  property  is  thns  reassessed  and 
raised,  without  any  right  to  be  beard  bdoit 
the  tribunal  which  the  majority  holds  bu 
the  right  to  make  the  Increase.  Ndtlieris 
there  any  provision  for  snbseqxiait  bearing 
I>efore  the  county  assessor  or  comity  boud 
pertaining  to  such  increase;  the  times  pro- 
vided by  statute  for  hearings  before  tbea 
or  their  right  to  act  has  gone  by.  Tliat  sndi 
a  hearing  may  be  given  before  any  of  these 
bodies  as  a  matter  of  favor  instead  of  bdn; 
provided  by  statute  as  a  matter  of  li^t 
is  not  snfflcient  Security  Trust  Co.  v.  Lex- 
ington, 20S  U.  S.  S2S,  27  Snp.  Ct  87,  51  L 
Ed.  204;  Stuart  v.  Palmer,  74  N.  T.  183,  SO 
Am.  Bep.  289;  Weyerhaueser  t.  Minnesota, 
176  U.  S.  660,  20  Sup.  Ct  486,  44  £..  Ed.  583: 
Kentucky  Tax  Cases,  116  U.  8.  S44,  6  Sdpl 
Ct  67,  29  L.  Ed.  414;  Cook  v.  Lasher,  73  Fed. 
701,  19  O.  C  A.  664;  Spencer  ▼.  Merchant, 
126  U.  S.  866,  8  Snp.  Ct  921,  81  L.  Ed.  763. 

I  cannot  agree  that  the  prindples  appHca- 
ble  to  the  State  Board  of  Equalization  apply 
with  like  force  to  the  Tax  Commission  wba 
attempting  to  make  a  reassessment  of  prop- 
erty. Assuming  arguendo  that  section  SI, 
supra,  empowers  the  Commission  to  add  to  or 
deduct  from  the  valuation  of  aU  the  prop- 
erty in  the  various  counties,  there  is  nothing 
in  the  section  whidi  provides  for  hearing 
notice,  etc.,  or  certain  times  fixed  for  bo 
doing,  no  dates  are  fixed  for  anything  other 
than  when  they  shall  finish  their  labors; 
other  times  are  uncertain  and  Indefinite.  If 
an  assessor  makes  his  return  before  the  first 
Monday  in  September,  whldi  he  is  permitted 
to  do,  the  Commission  could  oommenoe  to 
work  on  It  at  any  time.  I  fail  to  find  any- 
thing In  any  portion  of  this  act  which  can  be 
construed  to  mean  as  fixing  any  time  or 
place  for  hearing  upon  this  question  by  tiie 
individual  taxpayer  or  by  a  Connie's  repre- 
sentatives. The  reason,  in  my  opinion,  Is 
apparent  namely,  that  the  information  thns 
gathered  and  findings  made  are  advisory  onlf 
to  the  State  Board,  and  the  holding  other- 
wise probably  presents  a  case  of  the  taking 
of  property  without  due  process  of  law.  I 
cannot  agree  that  section  16  of  the  act  tn 
any  application  to  matters  to  be  acted  upon 
by  authority  of  sectioni  31.  Its  language  In- 
dicates to  the  contrary.    It  reads: 

"Section  16.  Complaints.  The  Commlasiai 
may  receive  complaints  and  carefully  ex- 
amine Into  all  cases  where  it  ts  alleged 
that  property  subject  to  taxation  has  not 
been  assessed  or  has  been  fraudulently  or 
for  any  reason  Improperly  or  nnfalrly  assess- 
ed, or  the  law  In  any  manner  evaded  or  tIo- 
lated,  and  may  cause  to  be  Institnted  snd 
proceedings  as  will  remedrJ^preiper.M  net- 
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Ilgent  administration  of  the  taxation  lavs  of 
the  state." 

It  Is  self-evident  that  nothing  In  ihis  sec- 
tion can  be  construed  as  pertaining  to  any 
hearing  concerning  any  reassessment  of  the 
entire  property  of  the  connty  by  the  Tax 
Commission;  bnt,  to  the  contrary,  It  means, 
as  it  says,  that,  upon  complaint  which  alleges 
that  the  property  sabject  to  taxation  has 
not  been  assessed,  or  has  been  fraudulent- 
ly or  for  any  reason  Improperly  or  unfairly 
assessed,  or  the  law  evaded  or  violated,  they 
may  cause  to  be  Instituted  such  proceedings 
as  will  remedy,  etc.-,  some  of  which  proceed- 
ings have  heretofore  been  imlnted  out.  It  Is 
not  claimed  that  In  making  their  findings 
under  section  31  the  Commission  acted  upon 
the  complaint  of  any  one.  Subdivisions  6  and 
7  of  section  13  contain  provisions  for  notice 
to  the  taxpayer,  and  provide  for  a  hearing 
when  the  value  of  his  property  is  to  be  rais- 
ed; hence  It  is  proper  to  assume  that,  had 
the  Lieglslature  intended  that  the  value  of 
his  property  separately  or  in  conjunction 
with  the  entire  property  in  the  county  could 
be  revalued  and  the  value  Increased  by  the 
CJommlaslon  tmder  the  provisions  of  section 
31,  it  would  have  provided  some  method  for 
notice  to  hUn  or  the  officials  of  his  county, 
or  have  fixed  some  particular  time  for  so 
doing,  and  for  the  hearing  of  complaints. 

As  I  view  it,  the  taxpayer,  the  value  of 
whose  property  has  been  raised  by  this  re- 
assessment or  his  county's  representative,  is 
not  given  an  opportunity  to  be  beard  before 
the  body  which  has  made  the  raise,  to  wit, 
the  Tax  Commission.  Two  other  members  of 
the  conrt  concur  in  this  conclusion,  four  to 
the  contrary.  In  case  No.  8208,  State  Board 
of  Equalization  v.  Bimetallic  Investment  Co. 
et  al.,  138  Pac.  1010,  which  Is  a  suit  brought 
by  a  taxpayer  to  enjoin  the  respondent  from 
extending  this  Increase  upon  its  property, 
and  which  case  was  argued  with  this,  the 
district  Judge  was  of  the  opinion  that  such  a 
hearing  had  not  been  provided,  and  that  to 
allow  the  increase  to  be  added  would  be  the 
taking  of  property  without  due  process  of 
law,  80  that  thus  far  the  official  expressions 
by  tbe  Judiciary  of  this  state  upon  this  ques- 
tion stand  equally  divided.  'Tls  true  tbe 
trial  Judge  who  rendered  this  decision  is  not 
a  member  of  this  court,  but  an  examination 
of  the  Session  Laws  will  disclose  that  for  a 
long  time  he  has  been  upon  the  district 
bench,  and  was  one  of  Its  judges  as  early  as 
1889,  and,  while  his  conclusion  has  not  the 
nme  effect  as  that  of  a  member  of  this  court, 
bis  long  period  of  service  and  record  is  such 
u  to  entitle  his  opinion  to  great  respect, 
and.  If  this  point  could  be  disposed  of  by  the 
reasoning  in  former  opinions  of  this  court,  I 
am  confident  that  they  sustain  the  condu- 
iton  that  ancb  a  hearing  has  not  been  provid- 
ed In  the  method  followed. 

To  go  Into  the  qnestion  of  due  process,  of 
law,  etc  In  detail  wonld  be  to  unnecessarily 


extend  this  opinion.  The  question  was  not 
involved  in  the  Oklahoma  case,  because  their 
statute  gives  to  the  taxpayer  this  protection. 
The  Utah  court  found  it  unnecessary  to  con- 
sider it,  upon  account  of  their  decision  being 
against  the  State  Board  for  other  reasons. 
The  Nebraska  court,  without  going  into  tbe 
fact  in  detail.  Intimates  that  the  taxpayer 
whose  money  has  been  assessed  at  more  tban 
its  actual  cash  value  might  be  entitled  to  a 
hearing  and  secure  relief  In  a  conrt  of 
equity;  whm  and  for  any  reason  that  wonld 
not  be  In  conflict  with  their  raling  in  sus- 
taining the  validity  of  the  action  of  their 
State  Board  is  not  disclosed.  But  these  cas- 
es and  others  dted  are  all  on  the  question  of 
equalization.  No  cases  on  reassessment  are 
cited  wherein  such  a  notice  and  hearing  has 
not  been  provided.  If  I  read  history  cor- 
rectly, one  of  the  main  grievances  of  our 
forefathers  was  the  fact  that  there  was  im- 
posed upon  them  the  burden  of  taxation 
without  representation ;  personally  I  am  un- 
able to  appreciate  any  difference  between 
taxation  without  representation  and  taxa- 
tion without  the  right  to  be  heard  concern- 
ing the  value  of  the  property  upon  which 
the  tax  Is  to  be  imposed.  In  my  opinion,  the 
inequity  following  the  results  Is  about  as 
near  equal  in  the  one  case  as  in  the  other. 
Upon  this  question  of  due  process  of  law  con- 
cerning taxation  matters,  I  call  attention  to 
the  following  cases:  Central  By.  Co.  v. 
Wright,  207  U.  S.  127,  28  Sup.  Ct  47,  K  L. 
Ed.  134,  12  Ann.  Cas.  463;  Security  Trust 
Co.  V.  I^xington,  203  tJ.  8.  823,  27  Sup.  Ct 
87,  51  L.  Ed.  204;  Hovey  v.  ElUott,  167  U. 
S.  409,  17  Sup.  Ct  841,  42  L.  Ed.  215;  Wind- 
sor V.  McVeigh,  93  IT.  S.  274,  23  L.  Ed.  914; 
Gale  V.  Statler,  47  Colo.  72, 105  Pac.  858. 

When  the  difference  between  the  rights, 
duties,  and  privileges  of  the  corporation 
which  owns  the  public  utility  and  other  tax- 
payers is  considered,  it  is  questionable  wheth- 
er the  method  which  the  majority  approves 
is  not  a  denial  to  tbe  individual  taxpayer 
of  the  equal  protection  of  the  law.  It  will 
be  observed  that  he  Is  given  a  hearing  be- 
fore tbe  assessor  or  the  county  board  of 
equalization  concerning  tbe  value  of  his  prop- 
erty and  as  compared  with  that  of  certain 
other  property  assessed  by  the  county  as- 
sessor ;  but  this  does  not  apply  to  the  public 
utility,  because  his  county  board  has  no  Ju- 
risdiction over  that;  be  is  not  given  any 
hearing  before  tbe  Tax  Commission  concern- 
ing the  valuation  of  his  property  as  com- 
pared with  the  public  utility,  or  as  to  the  re- 
valuing of  it  for  any  purpose,  while  the  cor- 
poration Is  given  hearings  before  them  con- 
cerning both  these  questions ;  besides,  a  hear- 
ing before  this  body  under  section  31  would 
do  him  no  good,  for,  as  construed  by  the 
majority,  the  section  does  not  permit  of  their 
doing  otherwise  than  reassessing  the  prop- 
erty in  his  county  upon  the  per  cent  basis 
as  a  whole.    After  the  raise  is  ordered,-^e  . 
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is  not  entitled  to  any  hearing  before  bis 
comity  assessor  or  county  board,  for  tbe 
time  for  all  hearings  before  them  has  gone 
by,  and,  if  they  granted  it,  they  could  af- 
ford him  no  relief.  This,  in  substance,  as 
I  construe  the  opinion,  means  that  the  cor- 
poration can  be  heard  before  the  body  which 
makes  its  assessment,  with  the  right  to 
present  evidence,  data,  etc,  concerning  the 
valuation  of  Its  public  utility  and  a  compari- 
son as  to  the  relative  value  between  it  and 
other  property,  and  that  the  Commission, 
without  investigation,  can  make  a  guess  at 
or  arbitrarily  fix  the  valuation  of  the  in- 
dividual  taxpayer's  property  by  reassessing 
a  county  in  lump  under  section  31,  and  with- 
out the  right  of  a  hearing  upon  his  part  or 
even  by  his  county's  representatives.  In  my 
opinion,  this  presents  a  rather  one-sided  star- 
chamber  system  of  procedure  In  favor  of  the 
corporation  upon  the  question  of  taxation. 
As  it  looks  to  me,  it  includes  the  trial  and  in 
this  Instance  tbe  conviction  of  the  little  fel- 
low without  his  having  an  opportunity  or 
right  to  be  heard  or  even  to  be  present  dur- 
ing the  trial  of  his  case  or  at  any  time  aft- 
erwards. Upon  this  Question,  I  call  attention 
to  County  of  San  Mateo  t.  B.  R.  Co.  (C.  C.) 
13  Fed.  722,  cited  by  this  court  with  approval 
in  U.  P.  By.  Co.  v.  De  Busk,  12  Colo.  302, 
20  Paa  762,  8  L.  B.  A.  350,  13  Am.  St  Bep. 
221- 

Unquestionably  some  property  in  Denver, 
as  well  as  other  counties,  has  been  assessed 
too  low,  as  has  likewise  unquestionably  some 
public  ntUity  property,  but  these  are  no  rea- 
sons why  former  decisions  should  be  overrul- 
ed or  constitutional  provisions  ignored,  and 
this  at  a  time  when  a  propose^  amendment 
has  been  submitted  to  be  voted  upon  at  the 
next  election,  for  the  purpose  of  amending 
the  Constitution  upon  this  subject  Were 
the  question  one  which  involved  the  state  tax 
alone  it  would  not  be  so  serious  in  its  re- 
sults, bat  when  we  consider  that  tbe  question 
of  equalization  iMtween  tbe  corporate  prop- 
erty defined  as  public  utility  and  the  prop- 
erty of  individuals  applies  as  well  to  all 
county,  dty,  school,  and  other  taxes,  the 
gravity  of  the  situation  is  apparent  In 
the  Bimetallic  Investment  Co.  Case,  supra, 
brought  in  the  district  court  for  the  purpose 
of  preventing  the  respondent  from  adding 
this  increase,  it  was  alleged  that  its  prop- 
erty was  not  of  the  value  of  $802,000,  which 
amount  had  been  fixed  by  the  respondent  as- 
sessor: that  the  40  oer  cent  Increase  order- 
ed of  $320,800  would  make  the  total  not  less 
than  $500,000  in  excess  of  its  real  and  fuU 
cash  value. 

Public  records  disclose  that  the  tax  levies 
in  Denver  for  1913  were  made  upon  Novem- 
ber 24th.  and  for  state,  county,  city,  and 
ordinary  school  purposes  (all  of  which  ap- 
ply equally  throughout  the  dty  and  county) 
were  fixed  at  15  mills,  when  the  company  Is 
held  to  have  accepted  the  value  fixed  by 


the  county  assessor.  This  levy  upon  the  in- 
creased value  which  it  ofTered  to  prove  its 
propertj;  was  not  worth  will  amount  to 
$4,812,  and,  if  my  conclusion  as  to  what  the 
majority  opinion  means  is  correct  tbe  com- 
pany has  no  recourse  elsewhere,  and  if  tbe 
allegation  of  its  complaint  is  true,  which  It 
offered  to  prove,  it  appears  to  me  tbat  this 
is  a  taking  of  this  much  of  its  property  with- 
out due  process  of  law.  When  we  accept  the 
legal  presumption  that  this  respondent  and 
bis  county  board  have  performed  their  du- 
ty In  assessing  the  property  at  its  full  cash 
value  (which  fact  they  have  offered  to 
prove)  considered  with  the  pleadings  by 
which  this  fact  stands  admitted  as  to  all 
other  property  in  Ids  county  assessed  by  tbe 
respondent  the  result  means  that  the  in- 
dividual taxpayers  therein  are  to  pay 
$1,628,531.32  in  excess  of  their  proportion  of 
taxes  for  all  purposes  in  the  city  and  coun- 
ty of  Denver  for  1913,  upon  account  of  this 
inequality  between  the  relative  values  of 
their  properties  and  that  of  the  public  util- 
ity. The  fact  that  upon  account  of  this  in- 
crease they  may  or  can  reduce  the  amount 
of  their  local  levies  as  has  been  intimated  (a 
question  concerning  which  I  express  no  opin- 
ion) will  not  change  conditions  concerning 
the  comparison  of  values  referred  to,  as  any 
reduction  in  tbe  levies  will  apply  equally  up- 
on aU  values  in  the  county  as  fixed  by  thij 
method,  which  includes  this  increase  upoa 
the  property  of  the  private  citizen,  but  adds 
nothing  to  tbe  public  utility  property  of  the 
corporation. 

On  Petition  for  Behearing. 
PEB  CUBIAM.    Bebeatlog  denied. 

OABBEBT,  X  (dissenting).  By  the  ma- 
jority opinion,  unrestrained  power  is  now 
vested  in  the  Tax  Commission  to  increase  the 
valuations  of  each  county  by  horizontal  raise 
above  tbe  valuations  returned  by  the  asses- 
sors. By  this  means  the  aggregate  valna- 
tion  of  tbe  local  officials  has  been  enormonsly 
increased.  There  does  not  seem  to  be  any 
limit  to  the  increase  which  the  Commission 
may  make.  They  say  that  this  increase 
only  brings  the  property  in  the  several  coun- 
ties up  to  its  cash  value,  but  they  are  the 
sole  Judges  of  what  constitutes  such  value. 
The  control  which  tbe  people  have  hereto- 
fore exercised  over  valuations  through  their 
local  officials,  which  has  never  been  ques- 
tioned since  the  decision  in  the  Lothrop  Case 
in  1877,  is  swept  away,  and  unlimited  pow- 
er to  Increase  valuations  vested  in  a  cen- 
tral appointed  l>ody.  It  is  only  necessary 
to  refer  to  one  provision  of  oar  Constitution 
to  demonstrate  that  the  General  Assembly 
cannot  confer  upon  the  Tax  Commission  tbe 
power  which  tbe  majority  optoion  says  it 
may  exercise.  The  Constitution  prorides 
that  the  rate  of  taxation  for  state  purposes 
shall  never  exceed  four  mills  on  the  dollar. 
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The  object  of  this  Is  to  protect  the  people 
from  being  burdened  wltb  state  taxes  be- 
yond a  fixed  limit,  bat,  with  unrestrained 
power  vested  In  a  central  body  to  increase 
the  Talnatlons  returned  by  the  county  as- 
sessors, all  that  Is  necessary  for  them  to  do, 
In  order  to  avoid  and  set  at  naught  the  con- 
stitutional Umlt  of  the  rate  of  taxation  for 
state  purposes.  Is  to  make  such  increase.  By 
the  construction  given  the  tax  commission 
act,  the  efforts  of  the  people  in  their  fun- 
damental law  to  establish  legitimate  re- 
straints on  the  power  to  tax  are  rendered 
onaTaUlng,  and  the  checks  and  guards  they 
have  embodied  In  the  Constitution  to  that 
end  cease  to  be  of  any  force  or  value. 

In  my  opinion,  the  Oeneral  Assembly  can- 
not confer  upon  a  central  body  the  power  to 
assess  the  real  and  personal  property  in 
the  several  coimties.  It  may  confer  super- 
visory power  upon  such  body,  but  the  major- 
ity opinion  goes  to  the  full  extent  of  hold- 
ing that  the  unqualified  power  of  assessment 
is  conferred  upon  the  Tax  Commission.  It 
is  also  my  opinion  that  the  authority  of  the 
State  Board  of  Equalization  is  limited  to 
reducing  to  a  uniform  basis  the  valuations 
returned  by  the  local  officials.  If  these  aa- 
sumptions  are  correct,  then  a  great  injustice 
results  to  the  taxpayers  in  the  iS8  counties 
where  the  valuations  have  been  increased. 
This  increase  amounts  to  nearly  $187,000,000. 
The  state  tax  which  wiU  be  realized  from 
this  great  increase  must  be  paid  by  the  own- 
ers of  real  and  personal  property  in  these 
counties,  while  the  public  utility  corporations, 
which  Include  all  corporations  like  rail- 
roads, water,  street  railways,  gas,  telephone, 
and  telegraph  companies,  and  all  utility  cor- 
porations having  a  continuity  of  business  in 
two  or  more  counties,  whose  property  is  as- 
sessed by  the  Tax  Commission  escape  paying 
any  portion  of  the  tax  resulting  from  such 
Increase.  Had  the  Board  of  Equalizat}OQ 
equalized  the  valuations  returned  by  the  lo- 
cal officials  without  adding  to  their  volume, 
then,  in  order  to  raise  the  same  revenue  for 
state  purposes  which  the  present  rate  would 
bring  in,  it  would  have  been  necessary  to 
increase  the  v^i  cent  of  the  rate;  but  in 
that  event  the  utility  coriraratlons  would 
have  been  required  to  pay  their  proportion 
of  the  tax  resulting  from  the  increased  rate, 
which  now  the  owners  of  real  and  personal 
property  alone  are  required  to  pay. 

A  rehearing  should  be  granted,  and  Judg- 
ment rendered  quashing  the  writ  and  dis- 
missing the  proceedings. 

HILL,  J.  (dissenting).  Since  filing  my  dis- 
senting opinion,  advance  sheet  No.  1,  vol.  137, 
Pacific  Reporter,  dated  January  19tb,  has 
been  received.  Beginning  at  page  174  is  re- 
ported the  case  of  Idaho  Tax  Commission  v. 
Board  of  Commissioners  of  Bannock  County, 
wherein  the  Supreme  Court  of  Idaho,  has 
held  that  by  the  language  used  in  their  act 


creating  a  tax  commlsrion  and  defining  its 
duties,  it  was  not  intended  to  deprive  any 
officer  or  board  of  the  duties  imposed  upon 
them  by  the  implied  provisions  of  the  Consti- 
tution, or  that  the  Commission  should  usurp 
or  perform  the  duties  of  the  assessor  or  coun- 
ty board  of  equalization;  that,  since  their 
Constitution  provides  a  scheme  or  framework 
for  the  administration  of  their  revenue  laws, 
the  Legislature  cannot  submit  another  or  dif- 
ferent scheme  or  method  therefor;  that  to 
give  the  act  this  construction,  as  contended 
for  by  the  Commission,  would  make  it  un- 
constitutional; that,  since  the  Constitution 
provides  a  method  or  system  for  the  assess- 
ment of  property  with  the  object  and  pur- 
pose of  arriving  at  a  uniformity  of  valua- 
tion, and  has  designated  certain  officers  to 
perform  the  duties  relative  thereto,  it  is  be- 
yond the  power  of  the  Legislature  to  take 
from  such  officers  such  duties;  that  the 
words  "assessor"  and  county  "board  of  equal- 
ization," as  used  in  their  Constitution,  carry 
with  them  the  powers  usually  confeired  on 
officers  or  boards  of  like  names.  These  con- 
clusions are  in  harmony  with  the  former  dec- 
larations of  this  court.  In  re  Taxation  of 
Mines,  9  Colo.  635,  21  Pac.  476,  and  In  re 
Opinion  of  Justices,  123  Pac.  66a 

The  construction  which  I  have  contended 
should  be  given  to  section  31  of  our  act  of 
1911  relieves  it  of  the  constitutional  objec- 
tion pointed  out  by  the  Idaho  court;  while 
the  construction  given  It  by  the  majority 
makes  it  unconstitutional  when  tested  by 
the  reasoning  in  the  Idaho  case.  As  a  fur- 
ther confirmation  of  the  correctness  of  my 
former  views  sustained  by  the  reasoning  of 
the  Idaho  court,  I  call  attention  to  the  simi- 
larity of  the  provisions  of  their  Constitution 
and  statutes  and  ours  concerning  the  powers 
and  duties  of  the  assessor,  the  county  and 
the  state  board  of  equalization. 


HAINES  et  al.  v.  FBARNLET  et  aL 
(Supreme  Court  of  Colorado.     Feb.  2,  1914.) 

1.  Trespass  ({  23*)— Dkfknsxs— Voin  Juna- 
lo;  NTS— Effect. 

Where  defendants  entered  upon  plaintiffs 
land  and  attempted  to  construct  a  ditch  under 
a  void  decree,  they  were  trespaasers;  the  de- 
cree giving  them  no  protection. 

[M.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  |i  4&-61,  64,  65 ;    Dec.  Dig.  i  23.»] 

2.  Watebs  and  Wateb  Coubses  (i  152*)— 
IBRIOATXOR— Determination  of  Pbiobities 
—Scope  of  Pboceeding»--<}ollatebai.  At- 
tack. 

The  scope  of  the  special  statutory  proceed- 
ing for  determination  of  priorities  in  the  right 
to  water  for  irrigation,  between  ditches  from 
the  same  stream,  cannot  be  expanded  to  in- 
clude an  adjudication  whether  there  was  a  right 
of  way  for  a  ditch  over  the  land  of  one  of  the 
parties,  and  any  such  determination  is  void, 
and  open  to  collateral  attack. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  fi  156,  157;  Dec. 
Dig.  i  152.»] 
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8.  JsnmoTi<ys  (|  143*)— ^Tempobabt  Irjuno- 

TIOK— BmbBQBNOT. 

A  decree  adjudicating  priorities  In  water 
lights  contained  a  void  provision  declaring  de- 
fendants ^entitled  to  a  right  of  way  for  a  ditch 
over  plaintiff's  land ;  and  thereafter  defendants 
claimed  a  right  of  way,  and  subsequently  enter- 
ed upon  plaintiff's  land  by  force  and  began  to 
construct  the  ditdi.  BM,  that  there  was  an 
emergency,  within  the  statute,  authorizing  a 
temporary  restraining  order  without  notice  in 
an  emergency,  but  providing  that,  if  the  emer- 
gency was  brought  about  by  the  act  or  omission 
of  plaintiff,  the  court  Bhalf  enter  judgment  dis- 
missing the  complaint ;  plaintiff  not  being  bound 
to  seelc  an  injunction  against  trMpassers  until 
some  overt  act  was  committed. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  |  816;    Dec.  Dig.  |  148.*] 

Error  to  District  Court,  Jefferson  County; 
Charles  McCall,  Judge. 

Suit  by  John  P.  Haines  and  others  against 
Joshua  Feamley  and  othera  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Re- 
versed and  remanded,  with  dlrectlona 

Thomas,  Bryant,  Nye  &  Malbum,  of  Den- 
ver, tor  plaintiffs  in  error.  George  F.  EhuUc- 
lee,  O.  E.  Jackson,  and  Edward  Y.  Dunklee, 
all  of  Denver,  for  defendants  In  error. 

OARRIGUES,  3.  December  17,  1906,  a 
decree  was  entered  In  a  statutory  proceeding 
adjudicating  and  settling  the  priority  and 
amount  of  the  Feamley  ditch  appropriation. 
Plaintiffs  in  error  were  not  parties  to,  and 
had  no  Interest  In,  that  proceeding;  but, 
fearing  that  the  decree  contained  redtals  re- 
garding the  right  of  way  of  the  ditch  over 
their  lands,  which  might  be  construed  as  a 
cloud  upon  tbelr  tiUe,  they  filed  a  petition 
under  the  statute  to  reopen  the  decree.  De- 
fendants In  error  filed,  in  answer  to  this, 
what  they  called  a  cross-blU,  alleging  that 
plaintiffs  In  error  in  1907  plowed  up  and  de- 
stroyed the  Fearnley  ditch  theretofore  con- 
structed, and  having  a  right  of  way  over 
their  lands,  and  prayed  that  they  be  ordered 
to  rebuild  the  ditch,  or,  if  they  failed  to  do 
so,  that  defendants  in  error  be  authorized  to 
enter  uiran  the  premises  and  rebuild  it  them- 
selves. After  overruling  a  demurrer  to  the 
cross-bill,  and  hearing  the  evidence  and  argu- 
ments, the  court,  April  14,  1909,  entered  a 
supplemental  decree  finding,  inter  alia,  that 
the  Fearnley  ditch  had  a  right  of  way  over 
their  premises  which  plaintiffs  tn  error 
wrongfully  plowed  up  and  destroyed  In  Feb- 
ruary, 1907,  and  ordered,  adjud^,  and  de- 
creed that  they  restore  the  ditch  within  20 
days,  or,  tf  they  failed,  authorized  defendants 
in  error  to  enter  upon  the  premises  and  re- 
construct the  ditch  themselvea  From  this 
supplemental  decree,  plaintiffs  in  error  at- 
tempted to  appeal  to  the  Supreme  Court, 
which  appeal  was  dismissed  because  the  de- 
cree was  entered  In  a  special  statutory  pro- 
ceeding, and  the  appeal  was  prosecuted  under 
the  Civil  Code  and  not  under  this  statutory 
proceeding.  See  Haines  v.  Feamley,  51  Colo. 
317,  117  Paa  162. 


Plaintiffs  In  error  failed  to  comply  with 
tlie  court  order,  and  their  appeal  having  been 
dismissed,  defendants  In  error,  September  22, 
1911,  entered  upon  the  premises  with  a  force 
of  men  and  teams  and  were  engaged  in  plow- 
ing up  a  portion  of  the  land  and  bnlldlng  the 
ditch,  when  plaintiffs  filed  their  complaint  In 
this  case  to  enjolnt  the  alleged  trespass  upon 
their  lands  and  obtain  a  temporary  restrain- 
ing order  under  section  148,  p.  262,  Laws  of 
1903,  without  notica  The  first  defense  fi> 
this  suit  was  a  plea  of  res  Judicata,  based 
upon  the  adjudication  proceeding,  the  decree 
in  which  was  relied  upon  as  justification  for 
entering  upon  the  land  and  building  the  ditch 
themselves.  A  demurrer  to  this  defense  was 
erroneously  overruled.  The  second  defense 
pleaded  the  decretal  order  in  the  adjudica- 
tion proceeding,  and  alleged  plaintiffs  had  re- 
fused to  comply  with  it,  and  tliat  defendants 
had  entered  upon  the  premises,  and  were,  at 
the  time  of  receiving  the  temporary  restrain- 
ing order,  engaged  themselves  in  boUding  the 
ditch,  that  no  emergency  existed  tor  a  tem- 
porary restraining  order  without  notice,  and 
that  the  pretended  «nergency  therefbr  was 
brongiit  about  by  plaintiffs'  own  act  or  omis- 
sion. The  only  issue  tried  was  the  emergency 
for  a  temporary  restraining  order  without 
notice.  There  was  no  other  issue  to  try,  aft- 
er the  demurrer  to  the  first  defense,  which 
admitted  the  decretal  order,  was  overruled. 
The  court  found  this  issue  in  favor  of  de- 
fendants, and  dismissed  the  complaint,  as  the 
record  shows,  without  regard  to  the  merits 
thereof,  and  entered  judgment  summarily 
against  plaintiffs  and  thdr  sureties  on  the 
emergency  bond,  Plaintiffs  bring  the  case 
here  on  error. 

{1, 2]  2.  Defendants  relied  upon  the  decre- 
tal order  as  their  right  and  justification,  and 
no  other  defense  was  pleaded.  If  the  part 
of  the  decree  relied  upon  was  void,  then,  as 
far.as  disclosed  by  this  record,  they  had  no 
defense,  and  stood  upon  a  void  decree,  which 
afforded  them  no  protection,  and  they  were 
trespassers.  In  the  former  opinion  (51  Colo. 
317,  117  Pac.  162),  we  held  the  adjudication 
was  a  statutory  proceeding,  provided  for  the 
purpose  of  settling  the  priority  of  right  to  the 
use  of  water  for  irrigation  between  ditches 
diverting  water  from  the  natural  stream,  and 
that  nothing  else  could  be  adjudicated  there- 
in ;  that  the  attempted  determination  In  the 
proceeding  of  the  ownership  of  a  right  of 
way  for  the  ditch  over  the  lands  of  plain- 
tiffs had  no  place  in  the  decree,  and  was  ex- 
trajudicial, because  the  court  possessed  no 
jurisdiction  to  enter  such  a  decretal  order, 
that  the  clause  relied  upon  as  justification  la 
the  answer  was  void  and  afforded  no  protec- 
tion, because  the  court  had  no  jurisdiction  to 
malte  It,  that  the  void  portion  of  the  decree 
was  open  to  collateral  attack,  and  that  plain- 
tiff's demurrer  to  the  first  defense  should 
have  been  sustained.    Platte  Water  Co.  v.  It- 
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rlgatlon  Co.,  12  Colo.  621^  21  Pac.  711;  Oih 
penlander  r.  Left  Hand  Ditch  Co.,  18  Colo. 
142,  31  Pac.  884;  Hallet  t.  Carpenter,  87 
Colo.  30,  86  Paa  817;  Brana  r.  Swan,  88 
Colo.  93,  88  Pac.  149 ;  Rolllna  t.  Fearnley,  4B 
Colo.  319,  101  Pac.  845;  Putnam  t.  Onrtl^  7 
Colo.  App.  4S7,  48  Pac  1066.  With  the  law 
annoonced  therein  we  are  still  content 

[3]  3.  Defendants  now  urge,  on  petition  for 
rehearing,  that  we  Ignored  the  finding  and 
order  of  conrt  dismissing  the  complaint  with- 
out regard  to  the  merits  thereof.  The  stat- 
ute provides :  "In  the  event  the  temporary 
restraining  order  shall  issue  without  notice 
and  it  shall  afterwards  appear  to  the  c^urt, 
upon  any  hearing  or  trial  of  said  matter, 
that  the  emergency  alleged  therefor  did  not 
eilst,  or,  existing,  was  brought  about  by  the 
act  or  omission  of  or  for  the  plalntlll,  or  by 
his  knowledge,  the  court  shall  find  and  enter 
Judgment  accordingly,  and  shall,  also,  dis- 
miss the  complaint  without  respect  to  the 
merits  thereof,  and  shall,  also,  summarily 
enter  judgment  on  said  emergency  bond  for 
the  defendant  and  against  the  plaintUF  and 
his  sureties  aforesaid,  and  issue  execution 
therefor." 

The  court  erroneously  overruled  the  demur- 
rer to  a  defense  based  upon  that  portion  of 
the  decree  which  was  void  on  its  face  and 
atTorded  no  more  protection  than  If  it  had 
never  been  made,  showing  that  the  court  mis- 
conceived the  law  by  holding  the  decretal 
order  valid.  There  is  no  other  way  of  ex- 
plaining Its  action  In  overruling  the  demur- 
rer. If  it  bad  not  made  this  mistake,  it 
mnst  of  necessity  have  found  for  plaintiffs 
upon  the  issue  raised  by  the  plea  of  res 
Judicata,  which,  as  the  case  then,  stood, 
would  have  made  defendants  trespassers. 
After  making  this  disposition  of  the  case,  we 
did  not  presume  it  would  be  longer  contended 
that.  If  defendants  were  trespassers,  no  emer- 
gency existed.  The  court  must  have  found 
that  the  act  and  omission  of  plaintiffs  which 
brought  about  the  pretended  necessity  was 
their  omission  to  comply  with  the  decretal 
order.  It  can  hardly  be  believed  that  the 
court  Intended  to  find  that  trespassing  upon 
the  land  of  another  with  men  and  teams  and 
plowing  up  portions  of  alfalfa  fields  for  the 
parpose  of  constructing  a  ditch  thereon,  with 
DO  right  or  authority,  did  not  constitute 
necessity  sufficient  for  a  temporary  restrain- 
ing order  without  notice.  If  it  did,  it  made 
■a  mistake.  A  landowner  Is  not  obliged  to 
go  into  court  and  procure  a  temporary  re- 
straining order  before  any  overt  act  of  tres- 
pass is  committed  upon  his  premises. 

There  Is  no  conflict  or  dispute  in  the  evi- 
dence; It  shows  that  Fearnley  insisted  sev- 
eral times,  under  the  decretal  order,  that 
Haines  should  rebuild  the  ditch,  which  he  re- 
tnsed  to  do,  because  he  considered  that  iwr- 
tion  of  the  decree  void,  and  ordered  Fearnley 
to  keep  off  the  land.    After  one  of  these  con- 


versatlona,  Haines  starbvl  to  New  York,  and 
the  next  day  Fearnley,  with  a  gang  of  men, 
to  whom  he  paid  extra  wages  because  be  ex- 
pected a  fight,  and  the  sheriff,  entered  the 
premises  and  commenced  building  the  ditch. 
They  were  ordered  off  by  the  man  in  charge, 
to  whom  they  paid  no  attention,  and  this 
suit  was  Immediately  started.  If  the  court 
meant  that  these  acts,  as  shown  by  this  rec- 
ord, constituted  no  emergency  for  a  tem- 
porary restraining  order  without  notice,  its 
holding  cannot  be  sustained.  But  we  do  not 
think  it  Intended  to  so  find.  The  court  most 
have  thought  that  the  question  of  whether 
an  emergency  ^dsted  depended  upon  the  va- 
lidity of  the  court  order,  and,  having  fonnd 
the  order  valid  by  overruling  plaintiff's  de- 
murrer, It  seems  to  us  the  conrt  disposed  of 
the  emergency  question  upon  the  erroneous 
theory  that  plaintiffs  brought  the  trouble 
upon  themselves  and  created  the  emergency 
by  destroying  the  ditch  and  refusing  to  re- 
buUd  it  With  the  record  before  ns,  that  con- 
tention cannot  be  sustained. 

We  do  not  wish  it  understood,  however, 
that  we  are  determining  whether  or  not  the 
Fearnley  ditch  has  a  right  of  way.  We  are 
only  passing  opon  the  recoM  In  this  case. 
All  we  hold  Is  that  the  first  answer  consti- 
tuted no  defense,  that  under  the  issues  as 
formed  defendants  were  trespassers,  and  that 
an  emergency  existed  for  a  temporary  re- 
straining order  without  notice. 

The  former  oidnlon  is  withdrawn,  the  mo- 
tion for  a  rehearing  denied,  the  judgment 
reversed,  and  tne  case  remanded,  with  leave 
to  defendants  to  amend  their  answer  as  they 
may  be  advised. 

Reversed. 

MUSSER,  0.  X,  and  SCOTT,  T.,  eoncnr. 


NORT  V.  STATBL 
(Supreme  Conrt  of  Arizona.     Feb.  18,  1914.) 

1.  WITI7BSS1IS  ({   277*)  —  CBOSS-BXAMIRATIOn 

or  Accusun. 

In  a  prosecntion  for  homicide,  the  gaestion 
asked  accused  on  cross-examination,  "zoa  bad 
had  a  fiat  fight  Just  before  this  occurrence,  had- 
n't you?"  was  not  objectionable  aa  referring  to 
a  different  offense,  since  the  "occnrrence"  and 
"fist  fight"  were  so  correlated  in  the  qnestion 
that  the  one  might  have  been  the  immediate 
outgrowth  of  the  other. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  H  926,  979-983;   Dec.  Dig.  {  277.»] 

2.  WrrNsascs    (f   268*)— Cbobs-Ezakiitation 
— Kelkvanot. 

Where  a  witness,  in  a  prosecution  for  hom- 
icide, testified  that  he  was  about  300  feet  dis- 
tant at  the  time,  he  was  properly  required  to 
answer  on  cross-examination  how  he  happened 
to  be  looking  at  the  scene  of  the  trouble,  in  or- 
der to  determine  the  truthfulness  of  his  state- 
ment. 

[Ed.   Note. — For  other  cases,   see  Witnesses, 
Cent.  Dig.  {{  931-«48,  959 ;    Dec.  Dig.  i  268.*] 
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8.    WlTNESSlSS    (5    268»)— CBOSS-BXAinNATIOBr. 

'  Where,  in  a  prosecution  for  homicide,  the 
witness  testified  that  he  was  about  300  feet 
from  the  scene  of  the  trouble,  and  that  about 
two  hours  before  a  hobo  came  from  the  place 
and  told  him  that  the  saloon  lieeper  in  the  first 
saloon  had  a  gun  and  the  fellow  in  the  other 
house  was  watcMne  him  and  going  to  shoot 
him,  he  was  properly  asked  on  cross-examina- 
tion why  he  &iled  to  inform  defendant  and 
others  of  the  pending  trouble,  as  related  to  him 
by  the  hoba 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  »  981-948,  959;   Dec  Dig.  i  268.»] 

Appeal  from  Superior  Court,  Final  Ooonty; 
3.  E.  O'Connor,  Judge. 

Frank  Nort  was  convicted  of  second  degree 
murder,  and  he  appeals.    Affirmed. 

Benton  Dick,  of  Phoenix,  for  appellant  G. 
P.  Bullard,  Atty.  Gen.,  and  LesUe  a  Hardy, 
Asst  Atty.  Gen.,  tor  the  State. 

BOSS,  J.  The  appellant  appeals  from  a 
Judgment  of  conviction  of  murder  in  the  sec- 
ond degree.  The  rulings  complained  of  are 
in  the  admission  of  certain  evidence  over  the 
objections  of  appellant  Upon  his  examina- 
tion as  a  witness  In  his  own  behalf,  appellant 
was  asked  the ,  following  question  by  the 
prosecution:  "You  had  had  a  flst  fight  just 
before  this  occurrence,  hadn't  you  ?'  This  was 
objected  to  as  being  Immaterial,  Irrelevant, 
and  not  proper  cross-examination.  The  ob- 
jection was  overruled,  and  the  witness  an- 
swered as  follows:  "I  bad.  No,  you  could 
not  call  It  a  flst  flght;  there  was  one  blow 
struck,  that  Is  alL"  The  prosecution  then 
asked:  "That  was  all  that  was  necessary, 
wasn't  It?"  To  which  the  same  objection 
was  made.  There  was  no  ruling  by  the  court, 
and  no  answer.  The  prosecution  further 
asked:  "Ton  struck  that  blow,  didn't  you?" 
The  objection  to  this  was  sustained. 

[1]  It  Is  the  contention  of  appellant  that 
the  court  committed  error  in  requiring  ap- 
pellant to  answer  the  question  be  did,  for 
the  reason  that  it  disclosed  an  entirely  dis- 
tinct and  different  offense  than  the  one  for 
wlilch  he  was  being  tried.  From  the  ques- 
tion asked,  It  cannot  be  said  that  the  in- 
quiry was  concerning  another  offense,  for  it 
referred  to  "a  flst  flght  just  before  this  oc- 
currence." The  "occurrence"  and  "flst  flght" 
are  so  correlated  in  the  question  as  that  the 
one  may  have  been  the  immediate  outgrowth 
of  the  other.  The  question  was  Indefinite  as 
to  time,  place,  and  parties,  but  was  not  ol>- 
jected  to  on  that  account  If  the  purpose 
of  the  prosecution  was  to  show  the  jury  that 
the  appellant  was  Inherently  quarrelsome 
and  vicious,  and  thereby  create  in  their 
minds  a  prejudice  and  bias  against  him,  we 
thinV  there  was  a  failure  to  accomplish  that 
purpose.  No  one  can  tell  from  the  meager 
facts  disclosed  wbo  was  the  aggressor  in  the 
flst  fight,  or  who  struck  the  one  blow  men- 
tioned. What  was  brought  out  In  the  ques- 
tions was  of  such  little  Import  as  to  leave 


no  Impression — good  or  ill — on  tlie  minds  of 
the  jury. 

[2]  Lew  Curtis  was  a  witness  for  appellant 
According  to  his  testimony,  be  was  about 
300  feet  from  the  scene  of  trouble  l)etween 
appellant  and  deceased.  On  cross^xamlna- 
tion,  he  was  asked  how  he  happened  to  l>e 
looking  over  at  the  scene  of  trouble^  to  which 
be  answered:  "About  two  hours  before  that 
there  was  a  hobo  come,  over  there,  and  he 
says  'that  saloon  keeper  In  the  first  saloon 
has  a  gun,  and  the  fellow  in  the  other  house 
Is  watching  him  going  to  shoot  him.' "  He 
was  questioned  quite  minutely  about  the  bo- 
boe&  He  said  there  were  two  or  three  of 
them;  that  they  had  a  camp  near  by,  and 
that  they  told  falm  there  was  going  to  be 
trouble;  that  tbey  left  that  day,  and  that  he 
bad  not  seen  them  since. 

Questions  bringing  out  this  evidence  were 
asked  and  answered  without  objection,  al- 
though appellant  assigns  error  on  Its  ad- 
mission. If  tile  assignment  possessed  merit, 
we  would  not  consider  it,  the  trial  court's 
attention  not  having  been  called  to  It  by  ob- 
jection or  otherwise.  However,  we  think  the 
prosecution  was  entitled  to  inquire  minuteU 
into  the  reasons  given  by  witness  for  being 
In  the  advantageous  position  be  says  he  oc- 
cupied at  the  particular  moment  of  the  trou- 
ble between  appellant  and  deceased.  Cross- 
examination  is  the  means  placed  In  the 
bands  of  a  party  to  test  the  truthfulness  of 
the  story  of  his  adversary's  vritnesses,  and 
to  that  end  he  may  question  such  witnesses 
upon  all  matters  pertinent  to  the  ease  of  the 
party  calling  them,  except  exclusively  new 
matter. 

[3]  Another  ruling  complained  of  In  con- 
nection with  the  cross-examination  of  this 
witness  Is  that  the  prosecution  was  permit- 
ted to  ask  witness  why  he  bad  failed  to  in- 
form appellant  and  others  of  the  pending 
trouble  as  told  him  by  the  hoboes.  This  ques- 
tion attempted  to  elicit  bis  attitude— wheth- 
er of  interest  or  indifference — towards  the 
principals  in  the  impending  trouble,  and  the 
jury  was  entitled  to  know  his  answer. 

The  judgment  of  conviction  la  afBrmed. 

FKANKIJN,  O.  J.,  and  CUNNINGHAM, 
J.,  concur. 


GliEESON  V.   OOSTELLO. 
(Supreme  Court  of  Arizona.     Felt.  13,  1014.) 

1.  Partnebship  (i  SS2*)—SvTr  fob  Aocoxtht- 

INO — Right  or  Action. 

Under  Civ.  Code  1901,  par.  1829,  provid- 
ing that,  when  a  partnership  exists  between  t 
decedent  at  the  time  of  ills  death  and  any  other 
person,  the  surviving  partner  has  a  right  to 
continue  in  possession  of  the  partnership  and 
settle  its  business,  and  that  he  must  settle  the 
affairs  of  the  partnership  without  deUy,  and 
account  with  the  executor  or  administrator, 
and  pay  over  such  Imlances  as  may  from  time 
to  time  be  payable  to  him  in  right  of  the  de- 
cedent where  defendant's  testator  prior  to  bi» 
death  repudiated  and  denied  an  alleged  part- 
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oenbip,  thereby  dlosolTing  it,  plaintiff  could 
sue  for  an  accounting  aa  an  individual  partner 
rather  than  as  surviving  partner  in  bebalf  of 
the  partnership,  since,  as  no  partnership  exist- 
ed at  the  time  of  testator's  death,  plaintiff  did 
not,  under  the  statute,  have  the  right  to  con- 
tinue in  i)os8e8sion  and  settle  the  partnership 
affairs. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  746-752;    Dec.  Dig.  {  322.*] 

2.  Pastnebship  (I  258^*)— DISSOI.UTION  of 
"Pabthbbship  at  Wiix." 

A  partnership  having  no  fixed  time  for  Its 
continuance  is  a  "partnership  at  will,"  and  can 
be  terminated  at  any  time  by  any  of  the  part- 
ners. 

[Ed.  Note.— For  other  caaes,  see  Partnership, 
Cent  Dig.  ff  600-602 ;    Deo.  Dig.  f  259  V6.*] 

3.  Paktnebshif  (I  259V^*)— DiBsoLxmoN  or 
Pabtnebship  at  Wiix. 

A  partnership  at  will  was  dissolved  by  one 
partner's  repudiation  and  denial  of  the  part- 
nership. 

[Bd.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  if  60&-602 ;    Dec.  Dig.  f  259^.*] 

4.  PAitTNXitaHiP  (§  259V<j*}— Dissolution  or 
Pabtnebship  at  Will. 

Where,  in  a  suit  for  dissolution  of  an  al- 
leged partnership  at  will  and  an  accounting, 
defendant  served  on  answer  denying  the  part- 
nership, the  partnership,  if  not  theretofore  dis- 
solved, was  terminated  by  such  repudiation 
from  the  date  of  service  of  the  answer. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |{  60&-«02;   Dec  Dig.  {  259  V^.*] 

5.  Fabtus  ({  63*)— BbiNoinq  in  Nkw  Fab- 
TiKs  ON  Coubt's  Motion. 

Under  Civ.  Code  1901,  par.  1345,  provid- 
ing that  the  court  may  determine  any  contro- 
versy between  the  parties  before  it  when  it  can 
be  done  without  prejndice  to  the  rights  of  oth- 
ers or  by  saving  their  rights,  but  that,  when  a 
complete  determination  of  the  controversy  can- 
not be  had  without  the  presence  of  other  par- 
ties, the  court  shall  order  them  brought  in,  in 
an  action  for  dissolution  of  a  partnersbip  and 
an  accounting,  where  the  personal  representa- 
tive of  a  third  alleged  partner  is  not  made  a 
party,  and  the  defect  of  parties  ia  not  raised 
by  demurrer  or  answer,  it  is  the  court's  duty 
of  its  own  motion  to  order  him  brought  in,  it 
his  presence  ia  necessary  to  a  just  and  full  de- 
termination of  the  matter  in  litigation. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  {  84 ;  Dec.  Dig.  {  53.*] 

&  Witnesses  (S  183*)— Cokpetenct— Discbb- 
noN  or  Coubt. 

Under  Civ.  Code  1901,  par.  2536,  providing 
that  in  an  action  by  or  against  executors,  in 
which  judgment  may  be  rendered  for  or  against 
them  as  such,  neither  party  shall  be  aUowed  to 
testify  against  the  others  as  to  any  transaction 
with  or  statement  by  the  testator,  unless  call- 
ed to  testify  thereto  by  the  opposite  party,  or 
required  to  testify  thereto  by  the  court,  dis- 
cretionary power  is  conferred  on  the  trial  court 
to  determine  the  competency  of  parties  as  wit- 
nesses in  the  cases  mentioned;  and  hence, 
where  the  court,  in  the  exercise  of  its  discre- 
tion, overruled  an  objection  to  a  party's  com- 
petency, thereby  in  effect  "requiring"  him  to 
testify,  the  admission  of  his  testimony  was  not 
error. 

'    [Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  731 ;    Dec.  Dig.  t  183.*] 

7.  Witnesses  (|  398*>— Impeachment  of  Wit- 
mess  BY  Pabty  Calling. 

On  the  second  trial  of  an  action  Against 
an  executrix,  where  plaintiff  introduced  the  tes- 
timony of  defendant's  testator  given  on  the  tirst 
trial,  not  to  support  bis  view  of  the  case,  but 


to  lay  a  foundation  for  the  Introduction  of  his 
own  testimony,  Under  Civ.  Code  1901,  par. 
2536,  authorizing  the  court  in  actions  by  or 
against  executors  to  require  either  party  to  tes- 
tify to  transactions  with  or  statements  by  the 
testator,  and  the  court  admitted  plaintiff's  tes- 
timony on  the  sole  ground  that  the  testator's 
testimony  was  in  evidence,  the  admission  of 
plaintifTs  testimony  was  not  erroneous  on  the 
theory  that  he  was  thereby  permitted  to  con- 
tradict tils  own  witness,  whose  testimony  could 
not  have  surprised  or  misled  him. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |{  1267,  1274,  1275;  Dec.  Dig.  S 
3oo.  J 

8.  Appeal  and  Ebbob  (f  992*)— Review- 
Questions  Pbslihinabt  to  Admission  or 
Evidence. 

In  an  action  for  dissolution  of  an  alleged 
partnership  and  an  accounting,  where  defend- 
ant testified  that  he  paid  for  a  map  of  the 
mines  claimed  to  be  partnersbip  property,  and 
that  R.,  a  ttiird  alleged  partner,  ordered  it,  and 
a  map  of  such  mines,  bearing  the  designation 
"The  C.  Copper  Company,"  which  was  the 
name  of  a  corporation  formed  by  the  alleged 
partners,  and  offered  in  evidence  as  an  admis- 
sion against  interest,  was  shown  to  have  been 
made  upon  the  order  of  R.,  who  directed  the 
placing  thereon  of  such  designation,  and  to 
tiave  been  bung  on  the  wall  of  R.'s  office,  where 
defendant  was  almost  a  daily  visitor,  in  plain 
view  from  where  he  usually  sat,  and  it  did  not 
appear  tliat  more  than  one  map  of  the  mines 
was  made  for  defendant,  the  court's  ruling  in 
admitting  the  map  would  not  be  disturbed, 
though  defendant  claimed  that  the  map  offered 
was  not  the  one  for  which  he  paid. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3850 ;   Dec.  Dig.  i  992.*] 

9.  Tbial  (J  350*)— Speclal  Findings— Dutt 
TO  Rkqdibe— Equitable  Actions. 

In  an  action  for  a  partnership  accounting 
involving  a  large  number  of  items,  where  the 
submission  of  special  interrogatories  was  re- 
quested, the  court  should  have  submitted  for 
determination  of  the  jury  such  issues  of  fact 
as  the  nature  of  the  case  demanded,  instead  of 
permitting  them  to  return  a  general  verdict, 
whether  or  not  a  trial  by  jury  was  given  by 
statute,  as  a  matter  of  right,  since  it  is  the 
peculiar  province  of  the  jury  in  equity  cases 
to  pass  on  issues  of  fact,  and  the  court,  to  the 
facts  so  found,  applies  the  law  and  renders 
judgment,  and  there  is  no  statutory  provision 
indicating  an  intention  to  deviate  from  this 
established  practice. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  il  828-833 ;   Dec.  Dig.  f  350.*] 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty;  J.  B.  O'Connor,  Judge. 

Action  by  John  Gieeson  against  Mary  M. 
Costello  as  executrix  of  Martin  Costello,  de- 
ceased. From  a  Judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Reversed  and  remanded,  with  Instruc- 
tions. 

Joseph  Scott  and  Ben  Coodrldi,  both  of 
Los  Angeles,  Cal.,  and  ElUnwopd  &  Ross  and 
Williams  &  Iilanigon.  all  of  Bisbee,  and  Lee 
O.  Woolery,  of  Tombstone,  for  appellant.  Eu- 
gene S.  Ives,  of  Tucson,  for  appellee. 

McALISTER,  Superior  Judge.  This  Is  an 
equituble  action,  prosecuted  by  John  Gieeson, 
appellee,  against  Mary  M.  Costello,  as  execu- 
trix of  the  last  will  and  testament  of  Martin 
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Costello,  deceased,  appellant,  praying  for  the 
dissolution  of  an  alleged  partnersblp,  for  an 
accounting,  and  for  an  order  directing  a  con- 
veyance to  Jobn  Gleeson  by  the  aald  execo- 
trU  of  an  undivided  one-third  Interest  in 
the  mining  claims  described  in  the  second 
amended  complaint  and  alleged  to  belong  to 
the  partnership.  From  a  Judgment  for  plain- 
tiff and  an  order  denying  defendant's  motion 
for  a  new  trial,  this  appeal  is  taken.  . 

The  record  In  this  case  la  voluminous. 
However,  a  statement  of  the  essential  allega- 
tions of  the  second  amended  complaint  and 
answer,  supplemented  by  a  recital,  under  each 
asslgiunent  of  error  discussed,  of  the  facts 
relevant  thereto  will  disclose  the  Issues  on 
the  merits  of  which  the  appeal  must  be  deter- 
mined. Appellee  alleges  that  in  December, 
1901,  he  was  the  owner  of  an  option  to  pur- 
chase' from  one  Patrick  Power,  within  18 
months  from  May  1,  1901,  for  $20,000,  three 
patented  mining  claims,  located  in  the  Tur- 
quoise Mining  district,  in  Cochise  county, 
Ariz.,  and  known  as  the  San  Francisco,  Fen- 
nard  &  Batavla,  whTch  option  was  of  the 
value  of  $20,000  over  and  above  the  purchase 
price  to  be  paid  said  Power :  and  that  Martin 
Costello  and  one  James  Reilly  were  the 
owners  of  a  certain  mining  claim  known  as 
the  Mono,  located  contiguous  to  the  above- 
named  three  mining  claims,  which  was  of  the 
value  of  $20,000;  that  In  December,  1901, 
sEdd  John  Gleeson,  Martin  Costello,  and 
James  Reilly  entered  into  a  copartnership 
agreement  having  for  its  object  the  owning, 
working,  developing,  and  dealing  in  mines 
and  mining  claims,  whereby  Gleeson  contrib- 
uted said  Power  option,  and  Costello  and 
Reilly  the  said  Mono  mining  claim  to  form 
the  assets  of  said  partnership,  but,  In  or- 
der that  the  contrlbutious  of  the  three  part- 
ners might  be  equal.  It  was  agreed  tliat  Cos- 
tello and  Reilly  would  pay  to  Patrick  Power 
the  purchase  price  of  the  said  option;  that 
OB  July  1,  1902,  the  partnership  abandoned 
the  said  Power  option  In  order  that  a  new 
one  might  be  procured  at  a  later  date  on 
more  favorable  terms,  whereupon  a  sec- 
ond option,  covering  the  same  claims,  was  ob- 
tained on  June  6,  1903,  on  the  same  terms  as 
the  first  one,  except  that  It  recited  the  pay- 
ment thereon  of  $1,250,  which  included  $750 
paid  by  Gleeson  on  the  first  option,  which 
said  second  option  was  taken  In  the  name  of 
Martin  Costello,  to  be  held  In  trust  for  the 
partnership,  and  was  thereafter,  to  wit,  on 
Novemt>er  4,  1904,  exercised,  when  a  deed  to 
the  claims  covered  by  It  was  made  and  de- 
livered to  Martin  Costello  for  the  use  and 
benefit  of  the  partnership ;  that  on  February 
4,  1902,  the  partners  decided  to  extend  the 
scope  of  the  partnership  by  purchasing  other 
mines  and  mining  claims  In  said  district, 
and,  in  pursuance  of  said  policy  the  partner- 
ship did  acquire  thereafter  in  said  district 
about  30  mines  and  mining  claims,  for  which 
It  expended  $79,652.50  in  purchase  price, 
about  $7,000  In  securing  patents,  and  atwut 


I  $8,000  for  work,  expenses,  and  taxes  there- 
I  on ;  that,  on  the  day  it  was  agreed  to  ex- 
tend the  scope  of  the  partnership,  Martin 
Costello  had  In  cash  over  $300,000,  and  was 
Indebted  to  said  James  Reilly  In  the  sum  of 
$90,000,  and  the  appellee  was  the  owner  of 
four  promissory  notes  of  the  Copper  Belle 
Mining  Company  aggregating  $63,000,  the 
said  notes  being  secured  by  a  mortgage  on 
the  mines  and  mining  claims  of  the  said  Cop- 
per Belle  Gompany ;  that  thereafter  to  wit, 
on  July  31,  1902,  appellee!  sold  and  trans- 
ferred to  Martin  Costello  the  said  Copper 
Belle  notes  and  mortgage,  and  received  in 
payment  therefor  from  Costello,  on  January 
8,  1903,  with  other  consideration,  $25,000, 
which  said  $25,000  was  repaid  to  Costello, 
through  said  James  Reilly,  within  a  few  days 
thereafter,  to  wit,  January  26, 1903,  as  appel- 
lee's contribution  to  the  said  partnership  In 
its  extended  scope ;  that  Gleeson,  because  of 
his  experience  as  a  practical  mining  man  In 
the  Turquoise  Mining  district,  should  have 
charge  of  the  selecting,  buying,  and  working 
of  said  mines,  for  which  service  he  was  to 
receive  $260  per  month,  and.  In  addition 
thereto,  $60  per  month  for  the  u.se  of  his 
wagon  and  teams;  that  the  partnership  re- 
ceived in  cash  from  two  options  given  on  cer- 
tain of  said  mining  claims  $107,000;  that 
said  Martin  Costello  first  repudiated  the  part- 
nership as  to  certain  of  said  claims  in  the 
early  part  of  September,  1908,  but  within 
two  weeks  before  the  commencement  of  tMs 
action  denied  Its  existence  as  to  all  of  said 
claims,  when  an  accounting  was  demanded 
by  appellee  and  by  Costello  refused;  that 
the  Interest  of  said  James  Reilly  In  said 
partnership  was  acquired  by  said  Martin  Cos- 
tello before  this  suit  was  filed,  and  that  the 
same  Is  now  claimed  and  held  by  said  appel- 
lant; that.  In  addition  to  the  $15,750  for 
wages  and  $3,780  for  wagons  and  teams,  the 
appellant  is  indebted  to  appellee  in  the  sum 
of  $6,525,  which  appellee  was  compelled  to 
pay  because  said  Costello  refused  to  carry 
out  an  option  on  certain  of  said  claims  which 
appellee  had  negotiated  to  L.  W.  Powell  for 
the  Calumet  and  Arizona  Mining  Company. 
A  demurrer  .to  the  second  amended  com- 
plaint being  overruled,  the  appellant  an- 
swered, denying  specifically,  upon  informa- 
tion and  belief,  .every  substantial  averment 
contained  therein,  and  alleged,  among  other 
things,  that  said  Martin  Costello,  in  Decem- 
ber, 1901,  and  up  to  the  time  of  Ms  deatb, 
was  the  sole  owner  of  the  Mono  claim,  the 
said  James  Reilly  never  having  owned  or 
claimed  any  interest  therein ;  that  the  Power 
option  owned  by  appellee  in  December,  1901, 
was  forfeited  by  him  by  failure  to  comply 
with  its  terms,  and  that  Costello  did  after- 
wards take  an  option  on  and  purchase  from 
Patrick  Power  the  mines  and  mining  claims 
covered  by  said  first  option  with  his  own 
funds  and  for  his  own  use  and  benefit,  and 
that  all  the  claims  described  in  the  second 
amended  complaint  as  bayiof  been  apaulred 
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by  the  partnersblp  were  purchased  by  Cos- 
tello  for  his  own  use,  paid  for  out  of  his 
own  funds,  and  deeds  thereto  taken  In  his 
own  name ;  that  the  $107,000  alleged  to  have 
t'Cen  received  by  the  partnership  from  the 
two  options  given  on  certain  of  said  claims 
was,  in  fact,  received  by  Martin  Costello,  but 
for  bis  own  use  and  benefit,  and  was  at  no 
time  the  property  of  the  alleged  partnership, 
the  existence  of  which  Ck)stello  at  all  times 
repudiated  and  denied ;  that  the  organization 
on  August  4,  1908,  of  the  C!ostello  Copper 
Company,  as  a  corporation,  by  Costello,  Rell- 
ly,  and  Gleeson,  for  the  purpose  of  purchas- 
ing a  portion  of  the  mines  mentioned  in  the 
second  amended  complaint,  which  said  corpo- 
ration was  abandoned  without  the  transac- 
tion of  any  business,  was  the  only  dealing 
had  by  the  said  parties  relating  to  the  mat- 
ters contained  in  the  said  complaint;  that 
Costello  did  employ  personally  said  appellee 
to  look  after  the  assessment  work  on  his 
mines  and  mining  claims,  but  that  he  was 
paid  in  full  for  said  services;  tbat  his  right 
of  action,  tf  any  ever  existed,  having  accrued 
in  1906,  appellee  is  gnilty  of  laches  for  having 
delayed  the  filing  of  this  suit  until  after  the 
death  of  said  James  RelUy  in  June,  1909,  who 
was  alleged  to  have  been  a  member  of  the 
said  partnership  and  who  would  have  testl- 
3ed,  had  he  been  alive,  that  no  such  partner- 
ship agreement  ever  existed. 

The  case  was  tried  with  the  aid  of  a  Jury, 
which  returned  a  verdict,  signed  by  ten  Ju- 
rors, In  favor  of  appellee.  Judgment  was 
thereupon  entered  in  accordance  with  the 
verdict,  decreeing  appellee  to  be  the  owner 
and  entitled  to  the  possession  of  an  undivid- 
ed one-third  Interest  in  the  mines  and  min- 
ing claims  described  In  the  second  amended 
complaint,  and  that  be  recover  of  appellant, 
as  executrix,  the  sum  of  $4,362.24  and 
costs.  Numerous  errors  are  assigned,  but  In 
appellant's  brief  they  have  been  grouped  for 
ailment  under  11  separate  propositions 
which,  in  reviewing,  we  do  not  follow  con- 
secutively. 

[1-4]  We  consider  first  the  contention  that 
appellee  has  mistaken  his  remedy.  It  is  urg- 
ed that  a  suit  in  equity  by  an  individual 
partner  for  an  accounting  and  settlement  of 
partnership  afTairs  cannot  be  maintained  by 
a  surviving  partner  who,  upon  the  dissolu- 
tion of  the  partnership  by  death,  is  given 
ample  authority  under  the  statute  to  take 
possession  of  the  partnership  property  and 
settle  its  affairs.  This  contention  is  based 
on  the  provisions  of  paragraph  1829  of  the 
Revised  Statutes  of  1901,  the  relevant  parts 
of  which  read :  "When  a  partnership  exists 
between  the  decedent,  at  the  time  of  his 
death,  and  any  other  person,  the  surviving 
partner  has  the  right  to  continue  In  posses- 
sion of  the  partnership  and  settle  Its  busi- 
ness, bat  the  Interest  of  the  decedent  in  the 
partnership  must  be  included  in  the  inven- 
tory, and  be  appraised  and  appropriated  as 


other  property.  The  surviving  partner  must 
settle  the  affairs  of  the  partnership  without 
delay,  and  account  with  the  executor  or  ad- 
ministrator, and  pay  over  such  balances  as 
may  trom  time  to  time  be  payable  to  Mm 
in  light  of  the  decedent"  If  the  alleged 
partnership  was  dissolved  by  Costello's 
death,  appellant's  contention  is  sound,  for 
appellee  then  became  the  surviving  partner, 
with  his  rights  and  duties  fixed  by  this  stat- 
ute; but,  if  dissolution  had  been  effected 
previous  to  that  time,  no  partnership  then 
existed  between  appellee  and  Martin  Cos- 
tello, and  the  statute  would  not  apply.  An 
examination  of  the  second  amended  com- 
plaint discloses  these  facts:  That  the  part- 
nership, at  the  time  of  its  formation,  consist- 
ed of  three  persons,  John  Oleeson,  Martin 
Costello,  and  James  BeiUy,  and  that  some 
years  subsequent  thereto  Costello  acquired 
from  Reilly  his  Interest  therein;  that  Costel- 
lo, who  at  all  times  had  actual  possession 
of  the  entire  assets  of  the  partnership,  and 
in  whose  name  the  Utle  to  the  mines  and 
mining  claims  described  in  the  complaint 
stood,  denied  and  repudiated  said  partner- 
ship on  two  separate  occasions  previous  to 
his  death,  which  occurred  in  September, 
1911.  It  also  appears  from  the  original  com- 
plaint that  the  party  defendant  at  the  time 
of  the  institution  of  this  suit  was  Martin 
Costello,  whose  verified  answer  denied  the 
existence  of  any  partnership  whatever  with 
himself,  appellee,  and  James  Beilly,  or  any 
two  of  them,  as  Its  members.  The  partner- 
sblp shown  by  appellee's  pleadings  is  what 
the  law  terms  a  partnership  at  will,  no  time 
having  been  fixed  for  its  continuance.  Part- 
nerships of  this  character  can  be  terminated 
at  any  time  by  any  of  the  partners.  It  fol- 
lows, therefore,  that  Costello's  repudiation 
and  denial  of  the  partnership  worked  its  dis- 
solution. But,  even  if  it  had  not  been  re- 
pudiated previous  to  the  filing  of  the  com- 
plaint asking  for  the  dissolution  and  ac- 
counting, Costello's  answer  thereto  denying 
the  partnership  would  have  effected  the  ter- 
mination thereof  from  and  after  the  date 
said  answer  was  served  on  appellee.  Brady 
v.  Powers,  112  App.  Div.  845,  98  N.  Y.  Supp. 
237.  It  appearing,  therefore,  that  no  "part- 
nership existed  between  appellee  and  Martin . 
Costello  at  the  time  of  the  latter's  death," 
Gleeson  did  not  then  "have  the  right  to  con- 
tinue in  possession  of  the  partnership  and 
settle  its  affairs."  His  suit  as  an  individual 
partner,  rather  than  as  surviving  partner  in 
behalf  of  the  partnership,  Is  properly  brought. 
[5]  Appellant  contends  that  the  trial  court 
was  without  Jurisdiction  to  determine  this 
action,  because  the  personal  representative 
of  James  ReUly,  deceased,  was  not  a  party 
thereto.  This  objection  was  not  raised  in 
the  trial  court,  but  is  urged  for  the  first  time 
on  appeal.  Inasmuch  as  the  case  must  be 
reversed  on  another  ground,  it  is  only  nec- 
essary to  say  that,  upon  a  retrial.  If  Beiljy'a 
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representative  sbould  not  be  made  a  party 
by  appellee,  a  defect  of  parties  can  be  raised 
by  appellant  by  demurrer  or  answer,  and  the 
trial  court  will  tben  decide  whether  a  com- 
plete determination  of  this  controversy  can 
be  bad  without  sncb  representative's  being 
Joined.  But,  If  he  should  not  be  made  a 
party  by  appellee,  nor  his  absence  suggested 
by  appellant,  it  would  be  the  duty  of  the 
court,  of  Its  own  motion,  to  order  bim 
brought  in.  If  his  presence  became  necessary 
to  a  Just  and  full  determination  of  the  mat- 
ter in  litigation.  Paragraph  1345,  Revised 
Statutes  of  1901.  O'Connor  v.  Irvine,  74  Oal. 
442,  16  Pac  236. 

[•]  The  overruling  of  appellant's  objection 
to  the  admission  of  the  testimony  of  John 
Gleeson,  a  party  to  the  suit,  is  assigned  aa 
error.  The  testimony  of  A(artln  Costello, 
given  at  a  former  trial  of  this  case,  was  In- 
troduced by  appellee  under  the  provisions  of 
paragraph  2537  of  the  Revised  Statutes  of 
1901,  which  permits  either  party  to  the  rec- 
ord to  read  In  evidence  the  testimony  of  a 
deceased  witness  taken  at  a  previous  bearing. 
Appellee  was  then  permitted,  over  the  objec- 
tion of  appellant  that  he  was  not  a  competent 
witness  under  the  provisions  of  paragraidi 
2536  of  the  Revised  Statutes  of  1901,  to 
testify  in  his  own  behalf.  Said  paragraph 
2536  reads:  "In  an  action  by  or  against 
executors,  administrators  or  guardians.  In 
which  Judgment  may  be  rendered,  for  or 
against  tbem  as  such,  neither  party  shall  be 
allowed  to  testify  against  the  others  as  to 
any  transaction  with  or  statement  by  the 
testator,  intestate  or  ward  unless  called  to 
testify  thereto  by  the  opposite  party  or  re- 
quired to  testily  thereto  by  the  court"  The 
general  rule  la  that  all  parties  are  compe- 
tent witnesses  In  their  own  behalf,  but  this 
statute  makes  an  exception  to  the  rule  where 
one  of  the  parties  is  an  administrator,  ex- 
ecutor, or  guardian,  and  Judgment  may  be 
rendered  for  or  against  him  as  such.  Nei- 
ther party  is  allowed  to  testis  as  to  any 
transaction  with  or  statement  by  the  testa- 
tor, intestate,  or  ward  in  such  a  case,  unless 
he  Is  brought  within  one  of  the  two  excep- 
tions— that  is,  called  to  testify  thereto  b; 
the  opposite  party,  or  required  to  testify 
thereto  by  the  court.  To  adopt  without  ex- 
ception the  maxim  that  "The  mouth  of  one 
party  being  closed  by  death,  the  mouth  of 
the  other  is  closed  by  the  law,"  would.  In 
some  Instances,  promote  Justice  by  preventing 
the  enforcement  of  unjust  claims  against 
the  estates  of  deceased  persons,  but,  in  oth- 
ers, would  defeat  Justice  by  rendering  it  Im- 
iwsslble  to  enforce  Just  claims;  while  to  allow 
the  living  to  testify  under  such  conditions 
without  restriction  would  give  him  undue 
advantage  over  the  estate  of  the  deceased 
party,  and  Invite  the  commission  of  perjury 
by  dishonest  persons  in  the  assertion  of  un- 
just claims  and  proof  of  the  same  by  their 
own  testimony.  The  unwisdom  of  adopting 
either  extreme  being  apparent,  the  Legisla- 


ture provided  that  parties  could  testify  in 
such  cases  when  required  to  do  so  by  tlie 
court.  By  this  provision  discretionary  pow- 
er is  conferred  on  the  trial  court  to  deter- 
mine the  competency  of  parties  as  witnesses 
to  transactions  with  or  statements  by  the 
deceased  in  cases  where  the  opposite  party 
is  an  administrator,  executor,  or  guardian, 
and  Judgment  may  be  rendered  for  or  against 
him  as  such.  When,  therefore,  appellee  in- 
troduced in  evidence  Costello's  testimony  he 
did  so  without  the  assurance,  but  with  the 
hope,  that  the  trial  court  would  take  the 
view  that  the  presence  and  availability  of 
this  testimony  was,  in  its  opinion,  sufilclent 
ground  to  permit  Oleeson  to  testify.  The 
court  agreed  with  appellee,  and.  In  the  exer- 
cise of  its  discretion,  overruled  the  objec- 
tion to  Oleeson's  competency,  which,  as  held 
by  the  predecessor  of  this  court  in  Goldman 
V.  Sotelo,  7  Ariz.  23,  60  Paa  696,  was  equiva- 
lent to  "requiring"  him  to  testify.  If  the  op- 
posite view  had  been  taken  by  the  court, 
and  the  objection  sustained,  Gleeson  would 
have  been  in  the  position  of  having  presented 
to  the  court  and  Jury  Costello's  version  of 
the  controversy  wltb  no  way  provided  of 
giving  his.  Inasmuch,  however,  as  the  testi- 
mony was  admitted  by  the  trial  court,  in 
whom  had  been  lodged,  by  the  statute,  the 
power  to  decide  its  competency.  It  is  properly 
in  the  record. 

[7]  Appellant  contends  further  that  appel- 
lee^ having  Introduced  Costello's  testimony 
as  that  of  a  deceased  witness,  should  not 
have  been  permitted  to  contradict  it,  for  the 
reason  that  it  could  only  be  recrived  as  the 
testimony  of  the  party  offering  it,  who  in  this 
instance  was  not  in  a  position  to  invoke 
the  rule  allowing  the  contradiction  and  im- 
peachment of  one's  own  witness  when  misled 
and  surprised  in  the  character  of  the  testi- 
mony given.  Costello's  statement  was  not 
Introduced  to  support  appellee's  view  of  the 
case,  but  for  the  purpose  of  laying  a  foun- 
dation for  the  Introduction  of  Gleeson's  tes- 
timony. Appellee  proceeded  upon  the  theory 
that  the  fact  of  the  decedent's  having^  given 
his  version  of  the  controversy  would  appeal 
to  the  court's  conscience  as  furnishing  a  sof- 
fident  basis  for  allowing  Gleeson  to  give  his; 
and,  in  overruling  appellee's  objection,  the 
court  stated  that  if  he  did  not  have  Costello's 
testimony  he  would  not  hesitate  to  shut  out 
Gleeson's.  Considering,  therefore,  the  pur 
pose  for  which  the  deceased's  statement  was 
introduced,  as  well  as  the  reason  given  by 
the  court  for  permitting  Gleeson  to  testify, 
we  are  unable  to  see  wherein  the  rule  de- 
nying one  the  right  to  contradict  his  own 
witness  could  have  any  application. 

[S]  The  Rockefellow  map,  showing  the 
mines  in  the  Turquoise  Mining  district,  was 
received  in  evidence,  and  Its  admission  is 
assigned  as  error.  Upon  this  map  appears  a 
group  of  mines,  with  heavy  lines  drawn 
around  them,  mailed  "The-Costello  Copper 
ligitized  byLjOOQlC 


Arix.) 


GLKESON  T.  COSTELIjO 


B49 


Company."  These  are  the  mines  described  in 
the  complaint  and  judgment  A  corpora- 
tion known  as  the  Costello  Copper  Company 
was  organized  by  Costello,  Oleeson,  and  Rell- 
ly  on  August  4,  1903,  and  Costello  testified 
that  It  was  for  the  purpose  of  taking  over 
the  Copper  Belle  mines,  on  which  he  then 
held  two  mortgages  aggregating  $68,000,  It 
being  then  supposed  that  he  would  acquire 
these  mines  by  foreclosing  the  mortgages,  and 
also  agreed  that,  when  title  to  them  was 
thus  secured,  he  would  convey  them  to  the 
corporation  with  the  understanding  that  Rell- 
ly  and  Gleeson  would  pay  to  him  each  one- 
third  of  the  cost  thereof,  and  become  equally 
interested  therein  with  him.  The  mines,  how- 
eTer,  were  acquired  by  the  Shannon  Copper 
Company,  and  the  Costello  Copper  Company 
was  abandoned  without  the  acquisition  of 
any  property  or  the  transaction  of  any  busi- 
ness. The  map  was  offered  to  refute  Gos- 
tello's  statement,  appellee  contending  .that 
the  legend  "The  Costello  Copper  Company," 
which  designated  the  group  of  mines  em- 
braced within  the  heavy  lines,  tended  to 
prove  that  at  the  time  of  Incorporating  it 
was  the  intention  to  convey  to  the  corpora- 
tion the  mines  described  in  the  complaint, 
and  not  the  Copper  Belle  mines,  which  ap- 
peared on  the  map,  but  not  under  the  desig- 
nation "The  Costello  Copper  Company."  Ap- 
pellant urges  tliat  the  map,  being  offered  as 
an  admission  against  interest,  should  not 
have  been  received,  because  It  was  not  shown 
that  Costello  ever  saw  it  before,  or  that  he 
authorized  it  or  the  legend  upon  it.  Costello 
testified:  "I  paid  Rockefellow  for  making  a 
map  of  this  district  showing  the  Powers  and 
Gaetjens  groups,  and  I  have  seen  that  map. 
I  had  to  get  the  ground  patented.  I  could 
not  say  whether  Rockefellow  made  more  than 
one  map  for  me  of  the  mines  in  that  dis- 
trict Reilly  ordered  it  He  was  doing  the 
legal  work  in  securing  this  patent"  The 
map  on  which  appeared  the  Gaetjens  and 
Powers  groups  was  then  shown  to  him,  where- 
npon  he  testified:  "What  you  now  show  me 
Is  not  the  map  I  have  reference  to.  I  have 
never  seen  this  map  before,  except  here  in 
the  courtroom  to-day  or  yesterday."  He  ad- 
mitted, however,  having  seen  several  maps, 
including  one  of  this  district,  hanging  on  the 
wall  in  Rellly's  office,  though  he  stated  that 
he  did  not  know  if  the  one  he  paid  Rockefel- 
low for  was  among  them.  This  map  was 
made  upon  the  order  of  (and  delivered  to) 
Reilly,  who  instructed  Rockefellow  to  place 
on  It  the  words  "The  Costello  Copper  Com- 
pany." It  was  paid  for  by  Costello,  who  de- 
nied that  Reilly  owned  any  interest  in  the 
claims  appearing  thereon,  and  hung  on  the 
wall  in  the  latter's  office,  where  Costello  was 
almost  a  dally  visitor,  and  in  plain  View  from 
where  he  usually  sat  when  talking  to  Reilly. 
It  was  not  a  mere  map  of  claims  for  patent, 
bnt  was  a  map  of  the  Turquoise  district,  and 
it  did  not  appear  that  more  than  one  map 


I  showing  this  district  was  made  for  Costello. 
If  Reilly  owned  no  interest  In  the  property 
shown  thereon,  no  reason  ai^ears  why  he 
should  have  ordered  the  map,  unless  it  be 
that  in  so  doing  he  was  acting  in  behalf  of 
the  owner  of  the  claims  who  paid  for  it 
While,  therefore^  no  one  testified  directly 
that  Costello  actually  saw  the  map  or  author- 
ized it  or  the  legend  upon  it  and  although  be 
denied  any  knowledge  of  it  whatever,  yet  we 
think  the  drcnmstances  pointing  to  the  con- 
trary are  such  that  the  ruling  of  the  trial 
court,  who  observed  the  witnesses  and  heard 
them  testify,  admitting  it  should  not  be  dis- 
turbed by  this  court  "The  question  whether 
a  sufficient  foundation  has  been  laid  for  the 
admission  of  documentary  evidence  is  ad- 
dressed to  the  discretion  of  tlie  trial  court, 
which  was  not  abused  in  this  case,  for  there 
was  evidence  fairly  tending  to  establish  the 
authenticity  of  the  letters."  O.  N.  Bull  Rem- 
edy Co.  V.  Boyer,  109  Minn.  396,  at  page  899, 
124  N.  W.  20,  at  page  22  (32  L.  R.  A.  [N.  S.] 
619,  18  Ann.  Cas.  413);  McManus  v.  Nichols- 
Chishohn  Lumber  Co.,  109  Minn.  355,  123 
N.  W.  1080. 

[I]  At  the  conclusion  of  the  testimony,  ap- 
pellant requested  that  the  case  be  submitted 
to  the  jury  in  the  form  of  interrogatories. 
This  request  was  denied,  and  the  entire  case, 
including  a  partnership  accounting  Involv- 
ing a  large  number  of  items,  given  to  the 
jury  without  separation  of  the  issues.  Two 
forms  of  verdict  were  furnished,  one  finding 
for  the  plaintiff  an  undivided  one-third  inter- 
est in  the  claims  described  in  the  second 
amended  complaint  and  judgment  for  the 
sum  of  blank  dollars,  and  the  other  for  the 
defendant  The  refusal  of  the  court  to  sub- 
mit special  interrogatories,  but  instead, 
using  the  general  verdict,  is  assigned  as  er- 
ror. The  peculiar  province  of  Juries  in  eq- 
uity cases  is  to  pass  on  ls.«ues  of  fact  The 
court  when  a  jury's  advice  on  the  facts  Is 
sought,  frames  interrogatories  in  such  a 
way  as  to  be  answered  "yes"  or  "no,"  and 
propounds  them  to  the  jury,  and,  having  been 
advised  by  the  jury's  answers  thereto,  as  to 
the  facts,  applies  the  law — as  upon  an  agreed 
state  of  facts  or  as  though  passing  on  a  de- 
murrer— and  evolves  its  judgment  according- 
ly. Such  being  the  respective  functions  of 
the  court  and  jury,  we  are  unable  to  see 
wherein  the  judgment  of  the  court  could  be 
aided  by  the  general  verdict  in  any  case 
wherein  the  issues  are  either  numerous  or 
involved.  The  fact  that  upon  the  whole  case 
the  jury  may  think  the  plalntifTs  cause  of 
action  is  sustnlned  does  not  establish  the 
further  fact  that  it  would  answer  all  the 
interrogatories,  which  a  given  case  might 
require  to  be  answered,  in  such  a  way  that 
the  law  when  applied  to  the  facta  as  found 
would  reach  the  same  result.  In  the  case 
at  bar,  the  jury  found  for  appellee,  yet  we 
do  not  know  how  it  would  have  answered 
interrogatories    so    framed    as    to    properly 
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present  these  Issneci — whether  Rellly  contrib- 
uted to  the  partnership  one-half  of  the  Mono 
claim ;  whether  the  Power  option  was  accept- 
ed by  Costello  and  Rellly  as  an  offset  to  the 
Mono  claim  and  the  $20,000  purchase  price 
of  the  Power  claims;  whether  the  option 
taken  in  Costello's  name  on  these  claims 
was  a  renewal  of  Gleeson's;  whether  the 
alleged  $25,000  was  paid  by  Gleeson  to  Cos- 
tello, and  If  so,  whether  It  was  Intended  by 
them  as  a  contribution  to  the  alleged  part- 
nership; whether  the  sale  of  the  Copper 
BeUe  notes  to  Costello  was  bona  fide.  The 
record  suggests  others.  The  Jury  may  have 
thought  that  the  Power  option  was  not  ac- 
cepted by  Costello  and  Rellly  as  an  ofTset  to 
the  Mono  claim  and  the  $20,000  paid  for  the 
Power  claims,  but  have  felt  -that  appellee 
had  contributed  his  proportion  In  the  way  of 
salary  and  team  hire.  Under  the  general 
verdict,  such  a  view  on  a  material  fact  could 
not  be  known,  but,  U  the  jury  bad  answered 
the  question  directly,  the  court  would  have 
been  advised  thereon,  and  Judgment  for  ap- 
pellant would  have  followed  accordingly,  the 
salary  and  team  items  not  being  alleged  as 
partnership  contributions.  We  think,  there- 
fore, without  regard  to  whether  a  trial  by- 
Jury  was  given  by  statute,  as  a  matter  of 
right,  that  when  the  Jury  was  called,  the 
case  being  one  of  equitable  cognizance  alone 
and  containing  numerous  and  varied  Issues, 
the  court  should  have  submitted  for  its  de- 
termination such  issues  of  fact  as  the  na- 
ture of  the  case  demanded,  since  such  a 
course  Is  the  only  one  that  would  have  en- 
abled the  court  or  the  parties  to  know  how 
the  jury  passed  on  any  vital  issue  Involved. 
From  an  examination  of  the  different  provl- 
Blons  of  the  statute  In  force  at  the  time  this 
suit  was  tried,  relating  to  the  subject  of  ver- 
dicts, we  have  been  unable  to  find  any  pro- 
vision Indicating  an  intention  on  the  part  of 
the  Legislature  to  deviate  from  the  estab- 
lished practice  in  equity  in  this  particular. 
In  Texas,  where  trial  by  Jury  in  equity  cases 
is  a  constitutional  right,  it  is  the  established 
practice  to  snbmU  special  interrogatories, 
and  the  general  verdict  Is  not  proper. 
"There  ought  to  have  been  issues  for  the 
Jury  to  pass  upon,  whether  there  had  been 
a  contract  between  the  parties?  If  so,  wheth- 
er it  had  been  canceledT  If  canceled,  wheth- 
er the  cancellation  had  been  procured  by  the 
fraud  of  the  defendant?  How  mudi  land,  if 
any,  the  plaintiffs  were  entitled  to  from  the 
evidence?  After  the  Jury  had  responded  to 
these  issues,  the  Judge,  on  the  basis  of  the 
facts  so  found,  could  have  framed  bis  de- 
cree upon  the  principles  of  equity  arising 
from  them."  Hall  v.  Layton,  10  Tex.  66; 
Adkins  v.  Ware,  35  Tex.  557 ;  Ikerd  v.  Beav- 
ers, 106  Ind.  483,  7  N.  E.  330.  The  refusal, 
therefore,  to  submit  special  interrogatories 
is  error  which  necessitates  a  reversal  of  the 
case. 


Counsel  for  botb  appellant  and  appellee 
have  filed  able  and  exhaustive  briefs  on  the 
question  of  the  advisory  character  of  the 
verdict  in  an  equity  case.  We  find  it  un- 
necessary, however,  to  pass  on  this  question, 
inasmuch  as  we  are  here  confronted  with  a 
general  verdict  which  advises  the  court  of 
no  facts.  There  has  been  decided  by  the 
jury  no  issue  of  tact  which  could  either  be 
enlightening  to  the  court  or  binding  upon  it 
in  the  determination  of  its  action. 

Other  errors  have  been  assigned,  but  we 
deem  it  unnecessary  to  consider  them,  inas- 
much as  they  have  been  practically  deter- 
mined by  the  views  given  on  the  propositions 
discussed. 

For  the  reasons  above  stated,  namely,  the 
failure  to  submit  the  Issues  to  the  Jury  by 
proper  interrogatories,  we  conclude  that  anb- 
stantial  Justice  requires  a  reversal  of  the 
case,'  and  it  is  remanded  to  the  superior  court 
of  Cochise  county,  with  instructions  to  giant 
a  new  triaL    It  is  so  ordered. 

FBANKUN,  C.  J.,  and  ROSS,  J.,  concur. 

N.  B.  Judge  CDNNINGHAM  being  disqual- 
ified, and  annonnciog  his  disqnalificatlon  in 
open  court,  the  remaining  jodfea,  under  section 
3  of  article  6  of  the  ConstitutioD,  called  in 
Honorable  A.  O.  McALISTtlR.  Judge  of  the 
superior  court  of  the  sta^e  of  Arixona  in  and 
for  the  count;  of  Graham,  to  sit  with  tiiem  in 
the  bearing  of  this  causa. 


HYDE  ▼.  STATE. 
(Supreme  Court  of  Wyoming.     Feb.  17,  1014.) 

1.  Cbiminai,  Law  (t  1003*)— ApfkaIi— Biu.  or 

Exceptions. 

Exhibits  attached  to  the  bill  of  exceptions, 
though  following,  instead  of  preceding,  the 
judge's  certificate,  are  to  be  considered  aa  a 
part  of  the  bill ;  they  being  referred  to  in  the 
transcript  of  the  evidence  preceding  the  certifi- 
cate, and  shown  to  have  been  admitted  in  evi- 
dence, and  the  first  paragraph  of  the  bill  de- 
claring them  to  be  made  a  part  of  the  bill 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2828-28M,  2919,  2920: 
Dec.  Dig.  {  1093.»] 

i.  Intoxicatino  LiquoBS  (|  236*)— SimoAT 

Salks— BviDENOa. 

Evidence,  on  a  prosecution  of  one  having  a 
liquor  license,  for  permitting  a  sale  on  a  cer- 
tain Sunday  held  insufficient  to  show  a  sale  on 
that  day,  or  on  any  Sunday,  excepting,  per- 
haps, one  as  to  whidi  he  was  acquitted. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  SS  300-322;  Dec  Dig.  t 
236.*] 

Error  to  District  Court,  Hot  Springs  Coun- 
ty; Percy  W.  Metz,  Judge. 

Harry  N.  Hyde  was  convicted  of  vlolatioo 
of  the  liquor  laws,  and  brings  error.  Be- 
,  versed  and  remanded  for  new  trial. 

John  M.  Hencb,  of  Thermopolis,  for  plain- 
tiff in  error.  D.  A.  Preston,  Atty.  Gen.,  for 
the  State. 

POTTER,  J.  The  plaintlfl  In  error.  Ham 
N.  Hyde,  was  defendant  below,  and  was 
charged  by  information  In  the  district  court 
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In  the  county  of  Hot  Springs  with  nnlaw- 
fully  selling  and  permitting  tlie  sale  ot  in- 
toxicating liquor  on  Sunday  in  Tlolatlon  of 
section  5979,  Compiled  Statutes,  1910.  Ttie 
information  contained  tbree  counts.  The 
first  count  charged  that  on  May  11,  1913, 
"being  the  first  day  of  the  week,  commonly 
called  Sunday,"  in  said  county,  the  defend- 
ant, haying  Uoense  to  sell  liquors  under  the 
laws  of  Wyoming,  did  unlawfully,  willfully, 
and  knowingly  sell  intoxicating  liquor,  to- 
wit,  one  glass  of  beer  to  one  Frank  Scott,  on 
said  defendant's  premises,  to  wit,  a  two-story 
building  situated  on  lot  2  of  block  7  in  the 
town  of  Thermopolls  in  said  county.  By  the 
second  count  it  was  charged  that  in  said 
county,  on  the  25th  day  of  May,  A.  D.  1913, 
"being  the  first  day  of  the  week,  commonly 
called  Sunday,"  the  defendant,  having  then 
and  there  license  to  sell  intoxicating  liquors, 
did  unlawfully,  willfully  and  knowingly  suf- 
fer and  permit  his  agent,  one  J.  W.  Austin, 
to  sell  intoxicating  liquor,  to  wit,  one  glass 
of  beer  to  one  J.  W.  Kelly,  on  said  defend- 
ant's premises,  to  wit,  a  two-story  building 
situated  on  lot  No.  2  of  block  No.  7  in  the 
town  of  Thermopolls  in  said  county.  The 
third  count,  like  the  second,  charged  that 
the  defendant  did  unlawfully,  willfully,  and 
knowingly  suffer  and  permit  his  agent,  said 
J.  W.  Austin,  to  seU  intoxicating  liquor,  spe- 
cifically described  as  one  glass  of  beer,  to  J. 
W.  Kelly,  on  the  defendant's  premises,  said 
premises  bdng  described  as  in  the  other  two 
<«nnt8,  bat  charged  that  the  said  sale  was  so 
permitted  to  be  made  on  the  1st  day  of  June, 
1913,  "being  the  first  day  of  the  week,  com- 
monly called  Sunday."  Thus  the  only  dif- 
ference between  the  second  and  third  counts 
is  that  by  the  second  count  the  defendant 
was  charged  with  the  violation  of  the  stat- 
ute by  permitting  a  sale  of  liquor  on  Sunday, 
May  25,  1913,  and  by  the  third  count  vrith 
permitting  a  similar  sale  on  Sunday,  June 
1, 1913.  The  jury  impaneled  to  try  the  cause 
found  the  defendant  not  guilty  as  dtarged  in 
the  first  and  third  counts  of  the  information 
resipectlTely,  and  guilty  as  charged  in  the 
second  count  Upon  the  verdict  of  guilty 
under  said  second  count,  the  defendant  was 
fined  in  the  sum  of  $100,  and  ordered  to  pay 
the  costs  of  the  prosecution.  It  is  here  con- 
tended on  hla  behalf  that  the  verdict  uiK>n 
the  second  count  is  not  sustained  by  the  evl- 
•lence,  and  is  contrary  to  law. 

[1]  1.  The  Attorney  General  contends  that 
the  evidence  cannot  be  considered,  for  the 
reason  that  the  bUl  of  exceptions  does  not 
purport  to  contain  all  of  the  evidence.  That 
position,  we  think,  is  not  well  taken.  The 
only  ground  stated  for  the  contention  is  that 
certain  exhibits  attached  to  the  bill  of  ex- 
ceptions are  not  a  part  of  the  bill  because 
they  foUow  instead  of  precede  the  certificate 
of  the  trial  Judge.  It, is  true  that  certain 
Papers  which  were  received  in  evidence  and 
■narked  as  exhibits  follow  tbe  Judge's  certifl- 1 


cate,  but  they  are  embraced  within  the  body 
of  the  document,  which  is  indorsed  "Bill  of 
Exceptions,"  under  an  indorsement  of  the 
title  of  the  cause.  And  it  Is  recited  in  the 
first  paragraph  of  the  bUl:  "Be  it  remember- 
ed, that  •  •  •  the  following  proceedings 
were  liad  in  the  above-entitled  cause,  that  is 
to  say,  the  defendant,  Harry  N.  Hyde,  having 
been  charged  in  said  court  by  information, 
*  *  *  and  Jury  having  been  selected  and 
sworn  to  try  the  cause,  witnesses  on  the  part 
of  the  state  having  been  sworn  testified  on 
the  part  of  the  state,  and  witnesses  for  the 
defendant  liaTing  been  sworn  and  testified 
on  the  part  of  the  defendant  as  will  be  more 
fully  and  particularly  shown  and  appear  by 
the  following  transcript  of  all  the  testimony 
of  the  witnesses  for  the  state,  and  for  the 
defendant,  offered,  introduced  and  admitted 
during  the  trial  of  said  cause,  including  aU 
objections  to  interrogatories,  rulings  of  the 
court,  exceptions  thereto,  and  exhibits  intro- 
duced by  both  the  state  and  the  defendant, 
said  transcript  being  paged  and  numbered  1 
to  104  inclusive,  and  reported  by  the  duly 
appointed  and  oflSdal  court  reporter,  •  *  • 
which  transcript,  as  hereinbefore  described,  is 
hereby  following,  made  a  part  hereof  togeth- 
er with  all  the  exhibits  thereto  belonging." 
The  various  sheets  of  the  document  indorsed 
as  the  bill  of  exceptions,  including  the  exhib- 
its, are  bound  together  within  the  cover  con- 
taining such  indorsement,  and  there  Is  noth- 
ing to  Indicate  that  they  were  not  In  the 
same  condition  when  the  certificate  of  the 
Judge  allowing  the  bill  was  signed.  The  sev- 
eral exhibits  are  referred  to  in  the  transcript 
of  the  evidence  preceding  the  Judge's  certifi- 
cate and  shown  to  have  been  admitted  in  evi- 
dence. These  facts  entitle  the  exhibits  to  be 
considered  as  a  part  of  the  bill. 

[2]  2.  The  statute  defining  the  offense 
charged  in  the  information  reads  as  follows: 
"Every  person  or  persons,  company  or  corpo- 
ration, having  license  to  sell  liquors  under  the 
laws  of  Wyoming,  who  shall  keep  open,  or 
suffer  his  or  their  agent  or  employe  to  keep 
open,  his  or  their  place  of  business,  or  who 
shaU  sell,  give  away  or  dispose  of  or  permit 
another  to  sell,  give  away  or  dispose  of,  on 
his  or  their  premises,  any  spirituous,  malt, 
vinous  or  fermented  liquors,  or  any  mixtures 
of  any  such  liquors,  on  the  first  day  of  the 
week,  commonly  called  Sunday,  or  upon  any 
day  upon  which  any  general  or  special  elec- 
tion is  being  held,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction,  shall  be  fined 
in  any  sum  not  less  than  twenty-five  dollars, 
or  more  than  one  hundred  dollars,  or  impris- 
oned in  the  county  Jail  not  to  exceed  three 
months."    Comp.  Stat  1910,  f  5979. 

It  was  shown  by  the  prosecution  on  the 
trial  that  the  defendant  had  a  license  to  con- 
duct a  retail  liquor  business  at  Thermopolls, 
in  said  county,  "in  a  two-story  building  sit- 
uated on  lot  2,  block  7,  said  town,"  and,  as 
disclosed  by  the  evidence,  the  prosecution 
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claimed,  with  reference  to  the  second  and 
third  counts  In  the  Information,  that  the  de- 
fendant had  violated  the  statute  as  charged 
In  those  counts  respectively  by' permitting  a 
sale  by  Austin  In  a  room  or  rooms  occupied 
by  a  so-called  social  club  known  as  the  "Hot 
Springs  Club,"  on  the  second  floor  of  the 
building  on  the  lot  mentioned  in  the  defend- 
ant's liquor  license,  the  defendant's  saloon 
and  place  of  business  being  located  on  the 
first  floor.  That  claim  appears  to  have  been 
based  upon  the  theory  that  the  defendant's 
license  entitled  him  to  sell  intoxicating  liq- 
uors on  either  or  both  floors  of  the  building, 
except  at  times  prohibited  by  law,  upon  a 
showing  that  the  second  floor  was  a  part  of 
the  defendant's  premises,  and  that  a  sale 
made  or  permitted  by  the  defendant  on  that 
floor  of  the  building  on  Sunday  would  consti- 
tute a  violation  of  the  statute,  if  it  should 
be  found  that  the  second  floor  was  a  part  of 
the  defendant's  premises,  and  the  court  so 
instructed  the  jury.  The  evidence  shows 
that  the  defendant  had  a  lease  of  the  first 
or  ground  floor  of  the  building,  and  that  one 
George '  Larsen,  who  was  president  of  said 
club,  had  a  lease  of  the  second  floor,  together 
with  the  stairway  leading  thereto,  which  stair- 
way was  on  the  outside  of  the  building.  It  does 
not  appear  that  there  was  any  stairway  with- 
in the  building,  but  evidence  was  introduced 
by  the  prosecution  to  show  that  a  "dumb- 
waiter" connecting  the  first  and  second  floors 
was  used  by  the  defendant  on  week  days  to 
deliver  liquors  to  the  members  of  the  club 
in  their  room  or  rooms  on  the  second  floor. 
The  evidence,  however,  as  to  whether  the 
dumb-waiter  was  In  working  order  at  the 
time  in  question  or  whether  it  had  at  any 
time  been  used  by  the  defendant  is  conflict- 
ing. The  defendant  testified  that  he  had  not 
used  it,  and  that  it  was  not  In  a  condition  to 
be  used.  It  was  not  shown,  nor  attempted 
to  be  shown,  that  on  either  of  the  dates  men- 
tioned In  the  Information  the  dumb-waiter 
was  used  by  the  defendant  or  any  one  in  his 
employ,  or  for  serving  or  delivering  any  liq- 
uor to  the  dubrooms,  but  the  testimony  con- 
cerning it  and  its  use  on  week  days  appears 
to  have  been  introduced  for  the  purpose  of 
showing  that  the  second  floor  was  a  part  of 
defendant's  premises  for  the  sale  of  liquor 
under  his  license  in  connection  with  his  sa- 
loon business ;  and  one  of  the  officers  of  the 
club  testified  to  a  verbal  agreement  permit- 
ting the  defendant  to  serve  liquors  to  the 
clubrooms  on  week  days. 

Referring  to  the  second  count  of  the  in- 
formation, it  will  be  observed  that  It  charges 
the  defendant  with  having  permitted  a  sale 
by  his  agent,  J.  W.  Austin,  to  one  J.  W.  Kel- 
ly, on  Sunday,  May  25,  1913.  Upon  that 
count  alone  the  defendant  was  found  guilty. 
After  carefully  considering  all  the  evidence 
we  fail  to  find  anything  to  Justify  a  convic- 
tion upon  that  count,  even  If  it  be  assumed 
that  the  second  floor  of  the  building  was  a 


part  of  the  defendant's  premises,  wlttain  the 
meaning  of  the  statute  aforesaid.  We  find 
no  evidence  whatever  to  show,  or  that  tends 
to  show,  that  any  liquors  were  sold  or  serv- 
ed In  the  dub  room  or  rooms  on  the  second 
floor  of  the  building  by  Austin  either  with  or 
without  the  permission  of  defendant  on  the 
day  specifled  in  the  second  count  The  only 
evidence  that  Austin  sold  or  served  any 
liquors  In  the  (dubrooms  or  elsewuere  on 
any  Sunday  relates  to  June  1,  1913,  the  date 
specifled  in  the  third  count,  upon  which  the 
defendant  was  acquitted.  Austin  teetifled 
that  be  commenced  working  for  the  defend- 
ant on  Wednesday,  May  28,  1913,  and  there 
is  nothing  in  the  evidence  disputing  his  tes- 
timony in  that  respect  He  also  testified 
that  by  defendant's  orders  he  served  liquors 
In  the  clubrooms  on  Sunday,  June  1,  1913. 
In  a  prosecution  under  the  statute  afore- 
said for  selling  intoxicating  liquor  on  Sun- 
day, the  time  of  the  sale  is  material,  since  it 
"becomes  of  the  gist  of  the  offense."  2 
Woollen  &  Thornton  on  Intox.  liq.  {  908. 
Kelly  testified  that  on  Sunday,  May  25,  1913, 
the  date  specifled  in  the  second  count  be 
had  two  or  three  "drinks"  in  the  clubroom, 
but  he  does  not  state  what  the  drinks  were, 
or  that  they  were  sold  to  him  or  received  by 
him  from  either  Austin  or  the  defendant,  or 
any  other  person  in  the  tatter's  employ  or 
representing  or  acting  for  him.  His  testi- 
mony as  to  the  payment  is  that  he  took  out 
a  club  membership  card  on  that  day  upon 
the  payment  of  $1  to  Northrop,  the  secretary 
of  the  club;  tliat  he  then  received  also  a 
trade  ticket  good  for  $1  worth  of  drinks, 
and  got  his  "drinks"  in  the  club  that  day  on 
the  trade  ticket  The  defendant  introduced 
in  evidence  his  ledger  account  showing  that 
a  charge  was  made  to  the  "Hot  Springs 
Club"  on  May  24,  1913,  for  "8  cases  Old  Age 
Quarts ;  2  Quarts  Tellowstone" ;  and  2  boxes 
cigars,  aggregating  in  price  $26,  and  that  the 
charge  made  on  that  date  was  credited  on 
May  26,  1913,  with  a  cash  payment  of  $26. 
There  was  evidence  tending  to  show  that, 
during  the  short  time  the  club  had  been  in 
existence,  It  was  customary  for  the  club  or 
individual  members  to  order  a  supply  of 
liquors  on  Friday  or  Saturday,  and  that 
when  such  an  order  was  given  the  defendant 
delivered  the  liquors  to  the  clubroom  on  the 
day  they  were  ordered,  but  the  evidence  is 
conflicting  as  to  whether  such  liquors  were 
generally  ordered  and  afterwards  paid  for 
by  a  club  officer  or  by  individual  members. 
And  a  writing  dated  May  31,  1913,  was  in- 
troduced in  evidence,  which  appeared  to  have 
been  signed  by  several  club  members,  ac- 
knowledging the  purchase  on  that  date  from 
Hyde  of  two  gallons  of  whisky,  five  cases  of 
beer,  and  three  boxes  of  dgars,  the  only  ef- 
fect of  which,  if  any,  as  to  the  offense  charg- 
ed in  the  second  county  was  to  show  what  may 
have  been  the  custom  with  reference  to  the  or- 
ders for  and  delivery  of  a  supply  of  liquors  to 
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the  cinbroom  for  possible  use  on  the  following 
Sunday.  Northrop,  the  club  secretary,  testi- 
fied as  a  -witness  for  the  prosecution  that 
trade  tickets  Issued  to  clab  members  on  pay- 
ment of  the  membership  fee  were  afterwards 
redeemed  by  the  witness  by  paying  the 
amount  thereof  to  Hyde  uiK>n  their  being 
returned,  and  that  the  amount  paid  by  Kel- 
ly for  hia  membership  card  and  trade  ticket 
was  subsequently  paid  to  Hyde,  the  latter 
stating  at  the  time  of  such  payment  that 
Kelly  had  torn  up  bis  trade  ticket  But  the 
witness  did  not  state  the  date  of  that  par- 
ticular payment,  nor  was  it  otherwise  shown, 
nor  was  It  shown  that  Hyde  knew  that  the 
money  so  paid  him,  or  any  part  of  it,  rep- 
resented the  price  of  the  "drinks"  which 
Kelly  had  in  the  clubroom  on  Sunday,  May 
25,  1013,  or,  top  that  matter,  on  any  other 
Sunday;  and  we  do  not  understand  from 
the  testimony  that  the  use  of  a  trade  ticket 
was  confined  to  a  purchase  on  Sunday. 

It  Is  not  here  contended,  and  we  do  not 
suppose  that  it  would  be,  that  the  defendant 
Could  be  convicted  upon  the  second  count  of 
the  Information,  which  alleged  Bi>eclficany 
that  he  had  permitted  a  sale  by  another,  by 
showing  that  Instead  of  permitting  his  al- 
leged agent  to  sell  he  had  made  the  sale  hlm- 
sself,  or  by  proof  of  the  sale  of  whisky  instead 
of  beer,  or  to  a  person  other  than  the  one 
speclflcally  named  as  the  purchaser  In  that 
count  of  the  Information.  But,  if  the  law 
would  authorize  a  conviction  upon  proof  of  a 
sale  made  by  the  defendant  personally  at  the 
time  stated,  the  evidence  would  be  insuffi- 
cient even  then  to  Justify  a  conviction.  Con- 
ceding that  the  charge  to  the  club  in  defend- 
ant's ledger  for  certain  liquors  on  May  24th 
might  tend  to  show,  in  connection  with  the 
other  evidence,  that  he  had  delivered  the  liq- 
uors so  charged  for  to  the  dubrooms  on  that 
date,  for  use  on  the  next  day,  Sunday,  May 
'■i5,  1913,  that  charge  did  not  Include  any 
beer,  and  we  find  nothing  in  the  evidence 
aside  from  that  ledger  account,  and  the  pos- 
sible delivery  of  the  liquors  included  therein 
on  the  date  mentioned  In  the  ledger,  that  any 
ttquor  obtained  by  Kelly  on  May  25th  was 
fnrnlshed  by  Hyde,  or  was  any  part  of  the 
"anor  included  in  the  ledger  account  of  May 
24th.  For  all  that  the  evidence  shows,  there 
May  have  been  liquor  in  the  clubroom  on 
•May  25th  not  supplied  or  delivered  there  by 
Wyde.  But  there  is  so  much  less  evidence 
to  show  a  sale  of  liquor  in  the  manner 
specifically  alleged  in  the  count  upon  which 
the  defendant  was  convicted  that  it  amounts 
practically  to  no  evidence  at  all. 

We  are  at  a  loss  to  understand  the  verdict 
MPon  the  second  count,  unless  It  was  the  re- 
salt  of  a  lack  of  recollection  on  the  part  ot 
tbe  Jury  of  the  date  that  Austin  was  engag- 
ed In  serving  liquors  in  the  dubrooms. 
ihere  was  evidence  tending  to  show  a  sale 
by  Austin  to  Kelly  and  others  •  on  Sunday, 
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June  1,  1913;  that  Austin  was  then  in  the 
employ  of  the  defendant,  and  was  directed 
by  the  latter  to  serve  the  club  members  on 
that  day  with  liquors  which  had  been  taken 
to  the  clubroom  during  the  previous  evening. 
And,  had  the  defendant  been  convicted  upon 
the  third  count,  the  verdict  might,  perhaps, 
have  been  sustained  by  the  evidence,  if  the 
use  of  the  "dumb-waiter"  on  week  days  for 
serving  liquor  in  the  room  or  rooms  on  the 
second  floor  of  the  building,  if  it  was  so 
used,  could  be  legally  held  suflldent  to  show 
that  the  second  floor  was  a  part  of  defend- 
ant's premises,  within  the  meaning  of  the 
statute  defining  the  offense  charged,  a  ques- 
tion not  necessary  to  be  decided.  But  we 
think  it  very  clear  that  the  evidence  does 
not  sustain  the  verdict  of  guilty  upon  the 
second  count  The  Judgment  must  therefore 
be  reversed,  and  the  cause  remanded  for  a 
new  trial  upon  the  second  count  of  the  in- 
formation. 

SCOTT,  C.  J.,  and  BEARD,  J.,  concur. 


WASHINGTON  FIRE  INS.  CO.  et  aL  t. 

MAPLE    VALLEY   LUMBER   CO. 

et  aL 

(Supreme  Court  of  Washington.    Feb.  6,  1914.) 

1.  UsuBT    (I    113*)  —  Actions  —  Burden    of 
Proof. 

t     ,One  urging  the  defense  of  usury  has  the 
burden   of  provmg  it. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  {§  308-323;    Dec.  Dig.  S  113.»] 

2.  Usury  (§  16*)— Determination  of  Wheth- 
ER  Transaction  Is  Usurious. 

In  determinbiB  whether  a  particular  trans- 
action ia  usurious,  the  court  will  disregard  the 
form,  and  look  to  the  substance. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  f  80;   Dec.  Dig.  §  16.  •] 

3.  UsuRT  (J  12*)— Usxraious  Tbansaction— 

ISSSENTIAU. 

One  of  the  requisites  necessary  to  estab- 
hsh  usury  is  an  unlawful  intent,  that  is,  an  in- 
tent to  do  those  things  forbidden  by  the  stat- 
ute; it  not  being  necessary  that  there  be  an 
intent  to  violate  the  statute  as  such,  the  law 
presuming  the  necessary  unlawful  intent  from 
the  mere  intentional  doing  of  what  is  forbidden. 
[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  a  23,  24,  146;   Dec.  Dig.  {  12.*] 

4.  Usury  (|  117*)— Actions— Evidence— Suf- 
ficiency. 

In  a  suit  to  foreclose  a  mortgage,  where  de- 
fendants claimed  that  the  contract  was  usurious, 
in  that  they  were  compelled  to  pay  a  large  com- 
mission for  the  money,  evidence  held  insuflBcient 
to  support  defendants'  contention,  but  to  show 
that  the  alleged  commission  waa  paid  for  serv- 
ices rendered  to  defendants  in  connection  with 
the  purchase  of  standing  timber. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  iS  328-^40;    Dec.  Dig.  J  117.»] 

5.  Usury  (§  56*)— What  Constitutes. 

Where  a  loan  broker  deducts  a  sum  as 
commission,  which  sum,  taken  in  connection 
with  the  interest  reserved,  would  be  in  excess 
of  the  legal  rate,  the  transaction  will  be  usuri- 
ous;   but  where  the  loan  broker  is  paid  for 
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services  rendered  in  connection  with  tbe  loan, 
tbe  payment  ot  such  anm  will  not  render  tbe 
transaction  osurious. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  §§  119-121;  Dec  Dig.  $  55.*] 

Department  2.  Appeal  from  Superior  Coart, 
King  County;   King  Dykeman,  Judge. 

Action  by  tbe  Washington  Fire  Insurance 
Company  and  others  against  the  Maple  Val- 
ley Lumber  Company  and  others.  From  a 
judgment  for  defendants,  plaintifTs  appeal. 
Reversed. 

John  W.  Roberts  and  Million  &  Houser,  all 
of  Seattle,  Paul  W.  Houser,  of  Renton,  and 
Alexander  &  Bundy  and  Hughes,  McMlcken, 
Dovell  &  Ramsey,  all  of  Seattle,  for  appel- 
lants. Scott  &  Calboun,  of  Seattle,  for  re- 
spondents. 

MAIN,  J.  The  purpose  of  this  action  was 
to  foreclose  a  mortgage. 

Tbe  original  parties  were  Washington  Fire 
Insurance  Company,  a  corporation,  plalntlflF, 
and  Maple  Valley  Lumber  Company,  a  cor- 
poration, Union  Machinery  &  Supply  Com- 
pany, a  corporation,  J.  F.  Smith,  and  M.  B. 
Keeney,  defendants.  After  the  action  had 
been  begun,  the  Maple  Valley  Lumber  Com- 
pany was  adjudged  a  bankrupt  In  the  United 
States  District  Court  One  O.  B.  Wooley 
was  elected  trustee  in  bankruptcy,  and  as 
such  trustee  became  a  party  to  this  action 
by  intervention.  The  Fireman's  Fund  In- 
surance Company,  a  corporation,  tbe  Wash- 
ington Trust  &  Savings  Bank,  a  corporation, 
and  W.  H.  Williams  also  intervened. 

The  parties  to  this  appeal  by  stipulation 
have  provided  that  the  appeal  of  tbe  Union 
Machinery  &  Supply  Company  may  be  dis- 
missed, and  the  judgment  as  to  it  affirmed. 
M.  B.  Keeney  and  W.  H.  Williams  did  not 
prosecute  an  appeal.  All  the  other  parties 
have  appealed  as  against  tbe  judgment  en- 
tered in  so  far  as  it  was  adverse  to  their 
respective  contentions. 

Tbe  record  is  voluminous,  and  an  attempt 
will  only  be  made  to  epitomize  the  facts  so 
far  as  it  may  appear  necessary  for  tbe  un- 
derstanding and  decision  of  the  questions  pre- 
sented. 

Taking  abont  July  1,  1910,  as  tbe  starting 
point,  for  some  years  prior  to  this  time  one 
D.  Dierssen  bad  been  tbe  owner  of  a  large 
tract  of  timber  land  on  the  east  side  of  Lake 
Washington.  At  this  time  tbe  Maple  Valley 
Lumber  Company  owned  and  operated  a  saw- 
mill on  the  west  side  of  tbe  same  body  of  wa- 
ter. For  a  period  of  three  or  four  years  the 
lumber  company,  through  its  president,  J.  F. 
•Smith,  had  from  time  to  time  negotiated  with 
Dierssen  for  the  purchase  of  the  whole  or  a 
part  of  the  tract  of  timber.  On  March  15, 
1910,  the  lumber  company  made  a  proposi- 
tion to  purchase  all  tbe  merchantable  Um- 
ber at  $3  per  thousand  stumpage.  This  prop- 
osition was  declined  by  the  owner  of  the 


timber,    and    further   negotiations    between 
them  seem  to  have  been  abandoned. 

Some  time  during  the  month  of  July  one 
T.  M.  Tenneot  secured  from  Dierssen  a  ten- 
day  option  upon  tbe  land  and  timber  for  tbe 
sum  of  1600,000.  Shortly  thereafter  Xennent 
and  Dierssen  approached  Henry  Garstens. 
who  was  the  president  of  tbe  Waaihlngton 
Fire  Insurance  Company  and  the  owner  of 
practically  tbe  entire  capital  stock  of  Gar- 
stens &  Earles,  Incorporated,  with  a  view  to 
Interesting  him  in  the  purchase  of  the  prop- 
erty. During  this  Interview  It  was  made 
plain  that  Carstens  would  not  be  Interested 
in  anything  other  than  the  timber.  Dierssen 
at  this  time  made  to  him  a  price  upon  the 
timber  only  of  |106,000. 

Within  a  very  few  days  thereafter  J.  F. 
Smith  was  brought  to  Carstena'  office  by 
Tennent  At  this  time  Tennent  stated  that 
the  timber,  which  was  subsequently  the  snb- 
ject-matter  of  the  contract,  had  been  cruised 
under  bis  direction,  and  the  total  amount  of 
merchantable  timber  was  from  40,000,000  to 
60,000,000  feet;  and  also  stated  that  he  had 
offered  Dierssen  the  sum  of  ^  per  thousand 
for  the  timber,  and  that  he  wonld  be  willing 
to  pay  a  lump  sum  therefor  of  |126,000  or 
$130,000,  providing  he  could  borrow  sufficient 
money  to  meet  certain  of  his  pending  obliga- 
tions, and  also  enable  him  to  open  up  the 
timber  for  logging. 

From  this  time  forward  Smith  was  repeat- 
edly In  Carstens'  office  discussing  various 
propositions  as  to  tbe  handling  of  tbe  tim- 
ber, one  of  which,  a  proposed  bond  issne, 
was  never  consummated. 

Dierssen  at  various  times  sought  out  Car- 
stens in  an  effort  to  dispose  of  the  timber  to 
him.  Carstens  stated  to  Dierssen  on  one  oc- 
casion tliat  be  was  not  then  prepared  to  por- 
cbaae  the  timber,  but  that,  if  be  subsequent 
ly  determined  to  do  so,  they  could  do  busi- 
ness upon  the  terms,  proposed. 

The  discussions  between  Carstens  and 
Smith,  on  tbe  one  band,  and  Carstens  and 
Dierssen,  on  tbe  other,  continued  until  about 
November  1,  1910,  at  which  time  Carstens 
told  Smith  to  go  direct  to  Dierssen  and  con- 
tract for  the  tlml)er.  Tbe  contract  was  drawn 
on  November  9th,  and  executed  on  the  12tb, 
in  which  the  contract  price  of  tbe  timber  was 
fixed  at  $105,000.  At  the  time  Smith  was  di- 
rected to  purchase  tbe  timber  direct,  be  stat- 
ed to  Carstens  that  he  understood  that  Car- 
stens was  to  purchase  the  timber  blmselt 
and  then  resell  It  to  him  (Smith).  Carstens 
stated  that  he  preferred  the  transaction  to 
be  between  Smith  or  tbe  Maple  Valley  Lum- 
ber Company  and  Dierssen  direct;  the  rea- 
son for  thla  l>elng  that  he  did  not  desire  that 
tbe  deferred  payments  should  appear  as  a 
liability  of  himself  or  bis  company. 

During  tbe  month  of  July  or  August,  while 
tbe  negotiations  were  pending,  Carstens  loan- 
ed to  the  lumber  company  some  $4,000  or 
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$5,000.    When  It  was  determined  to  take  over 
the  timber,   Carstens  informed   Smith  that 
the    Waslitngton    Fire  Insurance   Company 
wonld  make  a  loan  of  $25,000  to  the  lumber 
company,    secured    by    mortgage    upon    the 
property  of  the  company.     Abstracts  were 
thereupon  gotten  out,  and  the  title  approved 
to  the  property  ottered  as  security.    On  No- 
vember 16,  1910,  Smith  and  Brown,  the  sec- 
retary of  the  lumber  company,  came  to  Car- 
stens' office,  and  the  transactions  were  there 
completed.    The  Maple  Valley  Lumber  Com- 
pany and  ,J.  F.  Smith  executed  to  the  Wash- 
ington Fire  Insurance  Company  their  twen- 
ty-five promissory  notes  for  $1,000  each,  bear- 
ing interest  at  the  rate  of  7  per  cent  per 
annum,  and  the  Maple  Valley  Lumber  Com- 
pany also  executed  a  real  estate  and  chattel 
mortgage  securing  the  notes.    At  the  same 
time  the  Maple  Valley  Lumber  Company  ex- 
ecuted four  promissory  notes  for  $5,000  each 
to  Henry  Carstens,  each  of  which,  except  the 
first,  bore  interest  at  6  per  cent,  per  annum, 
payable  on  or  before  one,  two,  three,  and 
four  years  after  date,  respectively.    At  this 
time  a  written  contract  was  entered  into  be- 
tween the   Maple  Valley  Lumber   Compt^ny 
and  Henry  Carstens,  setting  forth  the  agree- 
ment or  understanding  between  the  parties 
relatlye  to  the  transaction.    This  agreement 
was  as  follows: 

'This  contract  recites  that,  Henry  Car- 
xtens  having  had  an  option  or  understanding 
with  one  Dlerssen,  under  which  Dierssen 
wag  willing  to  accept  $105,000  for  a  certain 
parcel  of  timber  known  as  the  'Dlerssen  Tim- 
ber* near  Renton  in  King  county,  Washing- 
ton, we,  the  Maple  Valley  Lumber  Company, 
a  corporation  under  the  laws  of  Washington, 
tiaviog  desired  and  attempted  to  purchase 
the  same  timber  from  Dierssen  for  the  sum 
of  J130,000,  but  having  been  unable  so  to  do 
without  financial  assistance,  said  Henry  Car- 
stens, at  our  request,  Intervened,  and  by  ne- 
fWtlatlng  for  us  a  loan  enabled  us  to  acquire 
the  said  timber  at  the  price  we  were  willing 
to  pay  for  the  same,  namely,  $130,000.  Now, 
we,  the  Maple  Valley  Lumber  Company,  free- 
ly admit  a  profit  to  Henry  Carstens  in  this 
transaction  of  $20,000,  fully  justified  by  the 
valuable  service  rendered,  and  have  this  day 
executed  to  Henry  Carstens  our  four  prom- 
issory notes,  bearing  even  date  herewith, 
with  Interest  at  six  per  cent,  except  the  first 
sncb  note,  which  bears  no  interest  each  one 
of  these  notes  being  for  $5,000,  payable,  the 
first,  one  year  from  this  date,  and  the  re- 
maining three  notes  at  intervals  of  one  year 
each.  And  to  secure  these  notes  we  hereby 
sUpntate,  contract  and  agree  that  as  we  log 
the  Dlerssen  timber,  we  shall  and  will  for 
every  thousand  feet  of  timber  cut  pay  upon 
these  notes  the  sum  of  fifty  cents,  doing  so 
monthly,  and  furnishing  to  Henry  Carstens 
monthly  true  and  correct  scale  bills  of  the 
imonnt  of  logs  cut  by  us,  together  with  such 
other  or  further  evidence  of  this  kind  as  he, 
Keniy  Carstens,  may  require;    but  regard- 


less of  the  amount  of  timber  so  cut  the  fuU 
amount  of  these  notes,  namely,  $20,000,  Is 
the  measure  of  our  indebtedness  to  Henry 
Carstens,  and  nothing  herein  shall  be  con- 
strued as  indicating  or  evidencing  that  these 
timber  payments  shall  be  the  sole  or  only 
security  for  the  said  notes,  or  anywise  pre- 
vent or  limit  the  collection  of  the  same  ac- 
cording to  the  terms  of  the  notes  themselves. 
It  is  voluntarily  stipulated  by  Henry  Car- 
stens that  U  the  entire  series  of  notes  be 
paid  In  full  on  or  before  two  years  from  this 
date,  no  interest  upon  any  of  the  notes  shall 
be  charged  against  or  be  collected  from  the 
Maple  Valley  Lumber  Company.  This  con- 
tract privileges  and  binds  the  legal  heirs,  ex- 
ecutors, or  assigns  of  both  parties  hereto. 
Dated  at  Seattle  this  16th  day  of  November, 
1910." 

On  November  30th  Carstens  indorsed  the 
four  $5,000  notes  without  recourse,  and  de- 
livered them  to  the  Washington  Fire  Insur- 
ance Company. 

Some  two  or  three  months  subsequent  to 
this  a  portion  of  the  lumber  company's  mill 
was  destroyed  by  fire,  and  soon  the  company 
became  financially  embarrassed,  and,  as  al- 
ready indicated,  it  became  Involved  In  bank- 
ruptcy proceedings  In  the  federal  court 

The  pres«it  action  was  begun  on  or  about 
the  20th  day  of  April,  1911,  for  the  pur- 
pose of  foreclosing  the  $25,000  mortage. 
After  issue  had  been  joined  between  the 
various  parties,  the  cause  was  tried  to  the 
court  without  a  jury.  Stated  briefly,  the 
trial  court  adjudged:  First  that  the  trans- 
action was  an  usurious  one;  second,  that, 
inasmuch  as  tluree  of  the  $5,000  notes  were 
not  then  due,  they  could  not  be  offset  against 
the  amount  of  the  recovery;  and,  third,  that 
the  Fireman's  Fund  Insurance  Company  was 
not  a  holder  in  due  course.  The  trial  court 
made  no  findings  of  fact  Indeed,  at  the  end 
of  the  judgment  it  was  provided  that  "none 
of  the  recitals  In  this  decree  are  to  be  con- 
strued as  findings  of  fact"  The  recitals  in 
the  judgment  supported  the  claim  of  usury; 
but  the  court  apparently  refused  to  permit 
this  to  stand  as  an  affirmative  finding  to  that 
effect  From  this  judgment  the  appeals  are 
prosecuted. 

The  primary  question  Is  whether  the  trans- 
action between  Carstens  and  J.  F.  Smith, 
representing  the  Maple  Valley  Lumber  Com- 
pany, was  subject  to  the  taint  of  usury. 

Rem.  &  Bal.  Code,  i  6251,  provides  that  no 
person  shall  directly  or  indirectly  take  or  re- 
ceive any  greater  interest  than  12  per  cent 
per  annum  for  the  loan  or  forbearance  of 
any  money,  goods,  or  thing  in  action. 

Section  6255  specifies  the  penalty  that  shall 
be  imposed  where  an  action  is  brought  upon 
a  contract  and  the  proof  establishes  a  great- 
er rate  of  interest  has  been  charged  than 
that  provided  for  in  the  preceding  section. 

[1]  The  respondent  Maple  Valley  Lumber 
Company,    by  affirmative   defense^   charged 
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that  the  transaction  was  usurious.  Where 
the  defense  of  usury  la  relied  upon,  the  bur- 
den of  proving  the  usurious  character  of  the 
transaction  Is  upon  the  party  alleging  it 
20  Am.  &  Eng.  E)ncL  Law  (2d  Ed.)  p.  541. 

[2]  In  detern^nlng  whether  the  particular 
transaction  is  usurious,  courts  will  disregard 
the  form,  and  look  to  the  substance  of  the 
transaction.  39  Cyc.  p.  918;  Cooper  ▼.  Nock, 
27  111.  301;  Lukens  v.  Hazlett,  87  Minn.  441, 
35  N.  W.  265;  Clemens  r.  Crane,  234  lU.  215, 
84  N.  E.  884. 

[3]  One  of  the  requisites  necessary  to  es- 
tablish usury  Is  an  unlawful  Intent ;  that  Is, 
that  there  was  an  intent  to  do  those  things 
forbidden  by  the  statute.  It  is  not  necessary 
that  there  be  an  intent  to  violate  the  usury 
statute  as  such.  The  law  presumes  the  nec- 
essary unlawful  intent  from  the  mere  fact 
of  Intentionally  doing  what  is  forbidden  by 
the  statute.     39  Cyc.  p.  919. 

In  Clarke  v.  Sheehan,  47  N.  T.  188,  it  is 
said:  "Usury  consists  of  a  corrupt  agreement, 
wliereby  more  than  lawful  interest  is  to  be 
paid,  and  all  shifts  and  devices  which  may 
be  resorted  to  for  the  purpose  of  covering 
up  or  concealing  such  an  agreement  are  In- 
efFectual,  if  the  Intent  to  obtain  more  than 
legal  interest  for  the  use  of  the  money  can 
be  discovered.  And  even  a  mistake  of  law 
will  not  protect  the  lender.  [New  Tork  Fire- 
man Ins.  Co.  V.  Ely  &  Parsons]  2  Cow.  678. 
But,  where  no  snch  Intent  exists,  refined 
theories  should  not  be  resorted  to  tor  the 
purpose  of  making  ont  usury  by  construc- 
tion." 

[4]  In  the  present  case,  then,  disregarding 
the  form  and  looking  to  the  substance  of  the 
transaction,  if  it  were  the  intention  that  Car- 
stens  should  purchase  the  timber  from  Dlers- 
sen,  and  resell  it  at  an  advance  of  $20,000, 
making  the  selling  price  to  the  Maple  Valley 
Lumber  Company  $125,000,  then  the  transac- 
tion is  not  subject  to  the  taint  of  usury. 
But,  If  the  fact  be  that  the  four  $5,000  notes 
were  intended  as  a  commission  or  bonus  on 
account  of  the  $25,000  loan,  the  charge  of 
usury  must  be  sustained.  The  parties  to  the 
transaction  at  the  time  of  its  consummation, 
and  apparently  before  there  was  any  thought 
of  difficulty  arising  out  of  it,  executed  the 
document  referred  to  in  the  statement  That 
contract  contains  the  following:  "Henry  Car- 
stens  having  had  an  option  or  understanding 
with  one  Dierssen,  under  which  Dlerssen  was 
willing  to  accept  $105,000  for  a  certain  parcel 
of  timber  known  as  the  'Dierssen  Timber' 
■near  Renton,  In  King  county,  Washington, 
we,  the  Maple  Valley  Lumber  Company,  a 
corporation  under  the  laws  of  Washington, 
having  desired  and  attempted  to  purchase 
the  same  timber  from  Dierssen  for  the  sum 
of  $130,000,  but  having  been  unable  so  to  do 
without  financial  assistance,  said  Henry  Car- 
stens,  at  our  request  intervened,  and  by 
negotiating  for  us  a  loan  enabled  us  to  ac- 
quire the  said  timber  at  the  price  we  were 


willing  to  pay  for  the  same,  namely,  $130,- 
000.  Now,  we,  the  Maple  Valley  Lumber 
Company,  freely  admit  a  profit  to  Henry  Car- 
stens  in  this  transaction  of  $20,000,  fuUy  jns- 
tifled  by  the  valuable  service  rendered.    •    •  " 

The  following  is  an  excerpt  from  the  tes- 
timony of  Dierssen,  and  bears  upon  the  char- 
acter of  the  transaction:  "Q.  When  Carstens 
said  to  yon  that  your  price  was  satisfactory, 
and  that  he  would  deal  with  yon  when  he 
got  ready,  was  that  the  last  negotiation  yon 
had  with  him?  A.  Yes,  sir;  he  took  my  ad- 
dress, and  he  says,  'I  will  let  you  know  when 
I  am  ready,  when  times  are  better  so  I  can 
make  a  turn.'  He  was  willing  to  take  my 
proposition;  he  was  going  to  sell  It  to  who- 
ever he  saw  fit  Q.  He  was  to  get  his  com- 
pensation for  the  sale  over  the  $105,000?  A. 
Tea;  that  had  nothing  to  do  with  me.  I 
didn't  care  what  he  got;  if  be  bought  he 
had  to  buy  to  sell  it  or  operate  it" 

As  bearing  upon  the  question  whether 
Smith  or  the  Maple  Valley  Lumber  Comjtany 
purchased  the  property  from  Carstens,  the 
latter  testified  as  follows:  "Q.  Now,  the  lat- 
ter part  of  October  what  occurred  as  between 
you  and  Mr.  Smith  or  the  Maple  Valley  Lum- 
ber Company?  A.  On  one  of  his  visits  to  me 
I  asked  Mr.  Smith — ^he  urged  me  to  bring  the 
matter  to  some  conclusion,  stating,  among 
other  things,  that  Mr.  Dierssen  would  soon 
go  to  California,  and  that  if  be  was  to  get 
the  timber,  he  would  need  to  act  soon.  I 
asked  him,  'What  was  the  least  amount  of 
money  you  can  get  along  with,  and  get  your- 
self in  shape?  He  says,  'Twenty-five  thou- 
sand dollars.'  I  says,  'If  I  can  get  you  $23,- 
000  do  you  think  you  can  open  up  this  tim- 
ber, and  make  a  success  of  the  thing  in  yonr 
opinion?'  He  thought  he  could.  I  said,  'Tou 
can  buy  this  timber  of  me  for  $125,000,  and 
you  can  buy  it  at  that  figure  and  do  well  at 
it  can  you?'  He  says,  'I  will  buy  it  and  I 
can  make  $100,000  in  cutting  it  out'  My 
Interest  was  largely  in  the  direction  of  not 
having  it  understated." 

As  shown  by  the  facts  stated,  Smith,  np 
until  the  time  that  Carstens  told  him  to  go 
and  deal  directly  with  Dierssen,  understood 
that  the  title  to  the  property  was  to  be  ac- 
quired by  Carstens,  and  in  turn  sold  and 
conveyed  to  the  Maple  Valley  Lumber  Com- 
pany. 

Considering  all  the  facts  and  circumstances 
of  the  case,  and  especially  the  contract  which 
the  parties  solemnly  executed  when  the  tr.ins- 
action  was  closed,  the  testimony  of  Dierssen 
relative  to  his  dealings  with  Carstens  and  the 
testimony  of  Carstens  as  to  how  he  disposed 
of  the  property  seem  to  make  it  sufficiently 
obvious  that  there  was  an  intent  on  the 
part  of  Carstens  to  purchase  the  property 
and  resell  it  and  that  the  four  $5,000  notes 
were  given  as  a  profit  upon  this  transaction, 
and  D,ot  as  a  commission  or  bonus  for  the 
$25,000  loan.  It  is  true  that  Dierssen  tes- 
tified that  Carstens  bad  nothing  to  do  with 
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he  sale  of  the  property  to  Smith.  But  Dlers- 
ien  could  not  know  of  the  negotiations  be- 
tween Carstens  and  Smith;  he  not  having 
been  present  It  Is  also  true  that  Smith  tes- 
tified tbat  Carstens  had  nothing  to  do  with 
the  consummation  of  the  sale  between  him- 
self and  the  owner  of  the  property.  His  wit- 
ne^  also  testified  that  the  contract  above 
referred  to  which  was  executed  by  the  Maple 
Valley  liUmber  Company,  by  him  as  presi- 
dent and  Brown  as  secretary,  was  called  to 
his  attention  at  the  last  moment,  and  he  had 
no  alternative  but  to  sign.  This  testimony 
is  weakened,  however,  by  the  fact  that 
Brown,  the  secretary,  testified  that  Smith, 
some  two  weeks  before,  had  told  him  that 
such  an  agreement  was  to  be  made. 

Upon  the  pivotal  question  as  to  the  charac-. 
ter  of  the  transaction,  the  testimony  of  Car- 
stens stands  against  that  of  Smith,  because 
they  alone  testify  concerning  material  mat- 
ters wbtch  Occurred  during  the  negotiations 
between  them.    Considering  the  testimony  of 
these  two  witnesses  as  It  appears  in  the  cold 
record,  Carstens  was  the  more  candid  and 
the  less  evasive.    As  already  shown,  the  bur- 
den was  upon  the  lumber  company  to  prove 
the  charge  of  usury,  and  we  think  it  has  fail- 
ed to  meet  this  burden.    It  seems  highly  im- 
probable that  Mr.  Smith,  a  man  who  had 
been  in  the  lumber  business  for  years,  would 
undertake  to  pay  $20,000  as  a  bonus  or  com- 
mission 'for  the  purpose  of  securing  a  loan  of 
925,000.     It  also  seems  improbable  that  a 
man  of  Mr.  Carstens'  apparent  sagacity  and 
business  ability  would  make  a  loan  of  $25,- 
000,  and  exact  as  a  bonus  or  commission  a 
sum  which  would  make  it  Impossible  under 
the  usury  statute  for  him  to  recover  the  ma- 
jor portion  of  the  principal  loaned. 

[S]  As  sustaining  the  charge  of  usnry,  a 
number  of  the  previous  decisions  of  this 
court  have  been  cited.  A  careful  examina- 
tion of  all  these  cases  discloses  that  none 
of  them  are  out  of  harmony  with  the  views 
here  expressed.  The  case  of  Kldgway  v.  Dav- 
enport, 37  Wash.  134,  79  Pac.  606,  appears 
to  be  the  decision  most  relied  upon.  In  that 
case  the  broker  loaned  the  money  of  his 
principal,  and  deducted  a  sum  as  commission 
which  was  in  excess  of  the  legal  interest 
It  was  held  to  constitute  usury  under  the 
statute.  In  the  present  case,  however,  as 
already  indicated,  the  four  $u,UOO  notes  were 
not  given  as  a  bonus  or  commission,  and 
therefore  do  not  come  within  the  case  of 
Ridgway  v.  Davenport,  supra.  In  the  recent 
case  of  Testera  v.  Richardson,  137  Pac.  998* 
after  dUng  and  distinguishing  the  Bldgway 
Case,  it  was  held  that,  where  money  was 
%id  for  the  reasonable  value  of  services  ren- 
dered In  connection  with  a  loan,  the  sum  so 
paid,  together  with  the  Interest,  would  not 
constitute  usury,  even  though  the  sum  paid 
for  the  services  and  the  Interest  charged  in 
tbe  note  exceeded  the  statutory  limit    It  was 


there  said:  "If  the  money  paid  by  flie  ap- 
pellants to  J.  W.  Richardson  could  be  held  to 
be  unreasonable  or  In  the  nature  of  a  com- 
mission for  making  the  loan,  the  case  of 
Ridgway  v.  Davenport,  supra,  would  control 
But  we  are  satisfied,  and  the  court  found, 
that  the  services  were  performed  tor  the 
appellants,  and  were  reasonably  worth  the 
amount  which  the  appellants  agreed  to  and 
did  pay,  and  the  money  paid  was  not  for  a 
commission." 

While  the  facts  of  that  case  differ  from 
those  of  the  present,  the  principle  which  was 
there  applied  is  the  same  as  the  one  which 
supports  the  present  holding;  that  is,  that, 
if  a  sum  In  excess  of  the.  statutory  limit  Is 
paid  as  a  commission  or  bonus  for  a  loan, 
then  the  transaction  is  subject  to  the  taint  of 
usury,  but,  if  the  sum  so  paid  is  for  services 
rendered,  or  for  profits  earned  upon  a  trans- 
action other  than  the  making  of  the  loan, 
then  the  transaction  Is  free  from  usury. 

There  are  a  number  of  other  questions  dis- 
cussed In  the  briefs;  but  what  has  already 
been  said  renders  a  consideration  of  these 
unnecessary. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  su- 
perior court  to  enter  a  judgment  of  fore- 
closure for  the  amount  of  the  $25,000  loan, 
and  interest  thereon  as  specified,  less  all 
sums  received  as  payment  thereon.  Mo  costs 
will  be  allowed  in  this  court 

Reversed. 

CROW,  C.  J.,  and  ELUS,  FDIiLiDRTON, 
and  MORRIS,  JJ.,  concur. 


NEELX  et  aL  t.  CITY  OP  TACOMA  et  aL 
(Supreme  Court  of  Washington.    Feb.  11,  1914.) 

MUNICIPAI.  COBPOEATIONS  ({  104*)— EMPL0T£s 

—FiBEMEN— "Laborer." 

Members  of  the  fire  department  of  a  city, 
who  are  paid  monthly,  though  their  salaries  are 
t>aaed  on  the  actual  number  of  days  they  are  on 
duty,  are  not  "laborers,"  within  Rem.  &  Bal. 
Code,  S  6575,  providing  that  it  is  part  of  the 
public  policy  of  the  state  that  all  work  "by  con- 
tract or  day  labor"  done  for  it  or  any  political 
subdivision  created  by  its  laws  shall  be  perform- 
ed in  work  days  of  not  more  than  eight  hours 
each,  except  in  cases  of  extraordinary  emergency. 

[E!d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  633;  Dec.  Dig.  { 
194.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  3952-3968 ;  vol.  8,  p.  7700.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  Ernest  M.  Card,  Judge. 

Suit  by  Arthur  V.  Neely  and  others  against 
the  City  of  Tacoma  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Gordon  &  E<asterday  and  Bone  &  Wrtght, 
all  of  Tacoma,  for  appellants.  T.  L.  Stiles 
and  Frank  M.  Carnahan,  both  of  Tacoma,  for 
respondents. 


•For  other  cases  see  same  topic  and  section  NUMBER  Id  Dec.  Dts.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  }B4szes 
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CROW,  0.  J.  This  action  was  Instituted 
by  Arthur  V.  Neely  and  others,  members  of 
the  fire  department  of  the  city  of  Tacoma,  to 
enjoin  the  dty,  Its  commissioner  of  public 
safety  and  the  chief  of  the  fire  department, 
from  requiring  plaintiffs  to  work  and  labor 
as  members  of  the  fire  department  more  than 
eight  hours  In  any  one  calendar  day.  From 
a  Judgment  In  defendants'  fayor,  the  plain- 
tiffs have  appealed. 

Appellants  In  substance  allege :  That  they 
are  members  of  the  dty  fire  department; 
that  they  are  required  to  remain  on  duty  21 
hours  In  each  and  every  day ;  that,  although 
paid  monthly,  their  salaries  are  based  upon 
the  actual  number  of  days  they  are  on  duty; 
that  they  receive  pay  only  for  their  actual 
days  of  service;  and  that  respondents,  un- 
less restrained,  will  continue  to  require  them 
to  work  more  than  eight  hours  per  day,  and 
will  thereby  deprive  them  of  all  benefits  of 
the  laws  of  this  state  regulating  hours  of 
day  laborers  employed  by  municipalities. 

The  controlling  Issue  Is  whether  appellants 
are  laborers  in  contemplation  of  section  6575, 
Rem.  &  Bal.  Code.  The  trial  court  found 
that  they  are  not ;  that  they  are  engaged  by 
the  month  at  monthly  salaries;  and  that 
they  are  not  day  laborers  in  any  sense.  Ap- 
pellants attack  these  findings,  contending 
that  they  are  laborers  in  contemplation  of 
the  statute  above  dted.  In  support  of  this 
position  they  dte  the  case  of  Davis  v.  Se- 
attle, 67  Wash.  532,  121  Pac.  987,  In  which 
this  court  held  that  teamsters  employed  upon 
public  works  of  the  dty  were  laborers.  The 
findings  and  judgment  of  the  trial  court  must 
be  sustained. 

The  only  question  now  before  us  was  dedd- 
ed  by  this  court  In  Stetson  v.  Seattle,  74 
Wash.  606,  134  Pac.  404,  where,  In  construing 
the  statutes  of  this  state  relating  to  hours 
of  labor,  including  section  6575,  upon  which 
appellants  rely,  we  distinguished  the  case 
of  Davis  V.  Seattle,  supra,  and  said:  "This 
state  has  not  legislated  upon  the  subject  of 
hours  for  men's  work  excepting  in  so  far  as 
It  affects  labor  upon  public  works  or  work 
done  'by  contract  or  day  labor  done.'  Our 
laws,  as  they  are  at  present  written,  apply 
only  to  those  who  work  by  the  day  and  are 
paid  by  the  day,  or  who  come  within  the  def- 
inition of  contract  labor  upon  public  works." 
The  Stetson  Case  is  controlling  here. 

The  judgment  is  aflirmed. 

MOUNT,  PARKER,  MORRIS,  and  FUL- 
LERTON,  JX,  concur. 


JAC06Y  V.  HOLLADA  et  az. 

(Supreme  Court  of  Washington.    Feb.  11,  1914.) 

1.  Appeal  and  Kbrob   (§   385*)— Joint  D«- 
PENDANTS— Bonds  —  Notice  op  Appeal — 

SXRVTOE. 

Where,  in  an  action  against  husband  and 
wife,  plaintiff  recovered  and  defendants  appeal- 


ed, the  notice  of  appeal  being  given  for  botl 
defendants  and  the  bond  signed  by  the  defend 
ant  husband  by  his  attorney  and  executed  by  a 
surety,  the  respondent  was  not  entitled  to  a  dis- 
missal because  the  wife  failed  to  execute  the 
bond  and  becanse  the  notice  of  appeal  was  not 
served  on  her  by  her  hosbaod. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  2020,  2021,  2057;  Dec. 
Dig.  i  385.»] 

2.  Fraud  ({  11*)— Dehtbnses. 

Where,  in  an  action  on  a  note  given  for  a 
difference  of  consideration  in  an  exchange  of 
property,  it  appeared  that  plaintiff,  with  knowl- 
edge that  defendants  had  never  seen  his  prop- 
erty and  in  malting  the  trade  were  relying  on 
his  statement  as  to  the  value  thereof,  misstatec 
the  value  as  $2,500,  and  that  the  bnildings  lo- 
cated on  the  property  rented  for  $12^  a 
month,  when  in  fact  plaintiff  knew  the  proper- 
ty was  worth  not  more  than  $650  and  was  rent- 
ing for  only  $7  per  month,  his  misstatement 
was  not  mere  matter  of  opinion  but  constituted 
actionable  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §8  12,  18;   Dec.  Dig.  8  ll.»] 

Department  2.  Appeal  from  Superior 
Court,  King  County;   Everett  Smith,  Judge 

Action  by  Joseph  B.  H.  Jacoby  against  A. 
G.  Hollada  and  wife.  Judgment  for  plain- 
tiff and  defendants  appeal.  Reversed  and 
remanded. 

Herr,  Bayley  &  Wilson,  of  Seattle,  for  ap- 
pellants. Shorett,  Mcliaren  &  Shorett,  of  Se- 
attle, for  respondent 


CROW,  C.  J.  [1]  Respondent  has  moved 
this  court  to  dismiss  the  appeal  for  the  rea- 
sons that  appellant  Jane  Doe  Hollada  failed 
to  execute  any  appeal  bond  as  required  b; 
statute;  that  she  appeared  and  filed  an  an- 
swer ;  and  that  no  notice  of  appeal  was  serv- 
ed on  her  by  her  codefendant  The  condi- 
tion of  the  bond  shows  that  it  was  executed 
on  behalf  of  both  defendants.  The  notice  of 
appeal  was  given  for  both  defendants.  The 
bond  was  signed  for  appellant  A.  G.  Hollada 
by  his  attorney,  and  was  also  executed  by 
the  surety.  On  the  authority  of  Gerlach  v. 
Spokane,  68  Wash.  589,  124  Pac.  121,  the  mo- 
tion to  dismiss  must  be  denied. 

[2]  On  July  20,  1910,  appellant  A.  G.  Holte- 
da  and  respondent  executed  a  written  agree- 
ment for  an  exchange  of  property.  Respond- 
ent sold  to  appellant  A.  G.  Hollada  several 
pieces  of  real  estate  in  the  city  of  SeatUe  and 
the  dty  of  Pullman,  and  also  sold  him  an  in- 
terest in  a  real  estate  business,  taking  In  ex- 
change, subject  to  certain  debts,  a  mercantile 
business  owned  by  appellant,  the  value  of 
which  was  ascertained  by  an  inventory.  The 
note  sued  upon  in  this  action  was  given  for 
$800  by  appellant  A.  G.  Hollada  to  respond- 
ent in  closing  the  trade.  Partial  imyments 
to  the  amount  of  $307.50  were  made  on  Au- 
gust 20,  1910,  before  appellants  discovered 
the  fraud  hereinafter  mentioned.  Appellants 
admitted  the  execution  of  the  note  and  the 
partial  payment,  but  pleaded  several  defens- 
es, and  asked  an  affirmative  judgment  for 


*For  other  cuei  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  IndciM 
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damages  predicated  npon  respondent's  alleged 
fraud.  Tbe  only  defense  and  claim  for  dam- 
ages nrged  at  the  trial  pertained  to  the  Pull- 
man lots.  Appellants  alleged  that,  at  the 
time  of  the  trade,  respondent  stated  that 
these  lots  with  the  improvements  were  of  the 
value  of  $2,500;  and  that  a  building  located 
on  the  lots  was  then  renting  for  $12.50  per 
month.  They  further  alleged  that  appellants 
had  never  been  in  Pullman;  that  they  had 
never  seen  the  lots;  that  respondent  knew 
that  fact,  and  further  knew  that  in  making 
the  trade  appellants  relied  upon  hia  state- 
ments of  the  value  of  the  lots  and  the  rent 
being  received  for  the  improvements  thereon; 
that  later  appellants  learned  the  lots  and  Im- 
provements were  of  no,  greater  value  than 
fS50;  and  that,  by  reason  of  respondent's 
false  and  fraudulent  statements  upon  which 
they  relied,  they  had  been  damaged  In  the 
sum  of  $1,675.  This  was  denied  by  the  reply. 
Upon  the  trial,  appellant  and  his  vdfe 
testified  to  the  statements  of  value  and  rent- 
al made  by  respondent  as  pleaded.  Appel- 
lant A.  O.  Hollada  further  testified  that  about 
60  days  after  the  deal  was  closed  he  had  as- 
certained the  lots  and  improvements  thereon 
did  not  exceed  the  value  of  $650;  that  the 
property  was  renting  for  only  $7  per  month ; 
and  that  at  the  time  of  tbe  trade  that  rent 
had  been  paid  in  advance  for  a  period  of 
about  eight  months.  One  D.  B.  Putman,  a 
Pullman  real  estate  agent,  testified  that  the 
ralue  of  the  Pullman  property  did  not  ex- 
ceed $650 ;  that  the  building  was  in  a  delapl- 
dated  condition  and  needed  repairs ;  and  that 
In  the  summer  of  1910  respondent  offered  to 
sell  the  property  to  him  for  $600  cash.  At 
the  close  of  this  evidence,  the  court  sustained 
respondent's  motion  tu  dismiss  appellants'  af- 
firmative defense,  and  entered  Judgment  upon 
the  note.  The  theory  upon  which  the  trial 
Judge  acted  was  that  respondent's  statement 
relative  to  the  value  of  the  property  was  an 
expression  of  opinion  only,  upon  which  the 
appellant  Hollada  was  not  entitled  to  rely; 
that  appellant  had  an  opportunity  to  inform 
himself ;  that  he  could  have  visited  Pullman 
at  an  expense  not  exceeding  $100,  but  failed 
to  do  so ;  and  that  he  could  not  recover  upon 
his  affirmative  defense.  The  evidence  was 
sufficient  to  sustain  a  finding  that  respond- 
ent's statements  were  more  than  a  mere  ex- 
pression of  opinion.  It  shows  that  be  knew 
appellant  had  not  visited  the  property,  but 
was  relying  upon  bis  statement  If  the 
statement  of  the  witness  Putman  is  to  be  ac- 
cepted, as  it  must  be  on  respondent's  motion, 
respondent  knew  that,  at  or  about  the  time 
of  the  trade,  he  had  offered'to  sell  the  same 
property  for  $600  cash.  The  disparity  be- 
tween the  price  at  which  he  was  willing  to 
sell  and  the  value  which  he  placed  upon  it 
when  trading  with  appellant  shows  that  he 
Intended  to  impress  upon  appellant's  mind  a 
value  far  in  excess  of  what  he  knew  the  ac- 
tual value  to  be.  While  the  courts  frequent- 
ly recognize  the  role  that  a  statement  of  the 


value  of  property  in  a  trade  may  be  regarded 
as  a  mere  matter  of  opinion,  which  cannot 
become  the  basis  of  an  action  for  fraud,  the 
rule  Is  equally  well  established  that  state- 
ments of  value,  as  a  representation  of  fact 
Intentionally  made  to  one  who  Is  Ignorant  of 
the  condition  and  location  of  tbe  property, 
and  who  relies  upon  them,  may  become  the 
basis  of  such  an  action.  It  is  not  disputed 
that  the  PuUman  lots  were  at  a  considerable 
distance  from  the  parties  making  the  deal. 

In  Murray  v.  Tolman,  162  IlL  417,  44  N.  E. 
748,  the  court  said:  "Where  the  vendee  Is 
wholly  Ignorant  of  the  value  of  the  property, 
and  the  vendor  knows  this,  and  also  knows 
that  the  vendee  is  relying  upon  his  (the  ven- 
dor's) representations  as  to  the  value,  and 
such  representation  is  not  a  mere  expression 
of  opinion  but  is  made  as  a  statement  of  fact, 
which  statement  the  vendor  knows  to  be  un- 
true, sudi  a  statement  Is  a  representation  by 
which  the  vendor  Is  bound." 

Upon  the  record  now  before  us,  it  appears 
that  respondent  knew  the  Pullman  property 
was  of  no  greater  value  then  $650;  that  he 
bad  offered  to  sell  It  about  the  time  of  tbe 
trade  for  $600;  and  that  he  knew  Hollada 
had  not  seen  it  but  was  relying  npon  his 
statements. 

In  Pinch  V.  Hotaling,  142  Mich.  621,  106 
N.  W.  69,  the  court  said:  "The  contention 
made  Is  that  the  statement  of  value  was  a 
mere  matter  of  opinion  and  cannot  be  made 
the  basis  of  an  action  for  fraud.  This  is  a 
statement  of  the  general  rule,  but  the  rule 
established  by  the  weight  of  authority  Is 
that  false  statements  of  value,  intentionally 
made  to  one  who  Is  In  ignorance  of  the  quali- 
ty and  value,  under  circumstances  indicat- 
ing a  purpose  that  such  statements  are  to  be 
relied  upon,  and  where  the  party  to  whom 
they  are  made  has  no  opportunity  to  exam- 
ine the  property,  may  be  treated  as  an  af- 
firmation of  fact  and  fraudulent  •  •  • 
It  was  beyond  dispute  that  the  land  was  at 
a  distance,  and  that  defendants  were  not  un- 
derstood by  plaintiff  to  have  any  knowledge 
of  Its  value  from  other  sources."  See,  also. 
Chapman  v.  Hill,  137  Pac  1041,  and  cases 
there  cited. 

In  addition  to  the  respondent's  statements 
as  to  value,  the  evidence  shows  that  he  told 
appellant  the  property  was  rented  for  $12.60 
per  month,  although  It  was  rented  for  only 
$7  per  month.  This  was  a  material  mlsregre- 
seutation  of  a  fact  to  respondent  It  would 
be  apparent  that  property  rented  for  $12.- 
50  i)er  month  would  have  a  greater  value 
than  If  It  rented  for  $7  per  month.  Mani- 
festly this  statement  would  Induce  appellant 
to  more  readily  believe  respondent's  other 
statement  that  the  market  value  of  the  prop- 
erty was  $2,500.  No  evidence  was  introduced 
on  behalf  of  respondent  The  decision  was 
in  the  nature  of  a  nonsuit  as  to  appellants' 
claim.  Upon  the  entire  record,  we  conclude 
that  the  evidence  was  sufficient  to  sustain  a 
finding  In  favor  of  appellants  and  to  require 
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respondent  to   meet  appellants'  case  wltb 
•evidence. 

The  Judgment  Is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 

FULLERTON,     ELLIS.     MORRIS,     and 
MAIN,  JJ.,  concur. 


In  re  NORTHWEST  BOULEVARD,  DIST. 
NO.  913A. 
VAN  DEB  CREEK  et  aL  v.  CITT  OF  SPO- 
KANE. 

(Supreme  Court  of  Washington.     Feb.  11, 
1914.) 

1.  municipai,  cobfobationb  (§  514*) — street 
Impbovements  —   Assessments  —  Exces- 
8IVENES8— Objections— Right  to  Object. 
Where  an  assessment  for  a  municipal  im- 
provement was  set  aside  because  it  exceeded 
.60  per  cent,  of  the  value  of  the  property  as  as- 
sessed for  taxation.  In  violation  of  the  limita- 
tion prescribed  by  Laws  1811,  c.  98,  |  12,  and 
a  second  reassessment  was  levied  for  the  same 
improvement,  which  was  subject  to  the   same 
objection,    property   owners   who    did   not   ob- 
ject to  the  original  assessment  were  not,  for 
that  reason,   estopped  to  object  to  the  reas- 
aessment 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1207-1215;  Dec 
Dig.  §  514.*) 

'2.  MuNiciPAi,  Oobpobations  (8  614*)— Stbekt 
Iupbovements  —  Absesbuent  —  Limita- 
tions—V  ALU*  OF  Pbopebtt. 

Laws  1911,  c.  98,  {  12,  providing  that  as- 
sessments on  property  for  public  improvements 
shall  not  exceed  50  per  cent  of  the  value  of 
the  property  as  assessed  for  general  taxation, 
is  a  limitation  on  the  power  of  the  city,  and 
hence,  where  an  original  assessment  was  set 
aside  as  excessive,  a  reassessment  violating 
such  rule  is  also  void. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  {g  1207-1215;  Dec. 
Dig.  i  614.*] 

3.  Municipal  Cobfobatiors  (J  491*)— Public 
Impbovements  —  Assessments  —  Statutes 

— CONSTBUCnON. 

Laws  1911,  c.  98,  relating  to  special  as- 
sessments for  public  improvements,  sections,  21, 
23,  provide  that  all  objections  shall  state  dear- 
ly the  grounds,  and,  if  not  made  within  the 
ame  and  in  the  manner  prescribed,  are  pre- 
sumed to  be  waived;  that  whenever  the  roll 
shall  have  been  confirmed,  the  regularity  of  the 
proceedings  shall  be  conclusive  as  to  all  things 
on  all  parties,  and  cannot  be  questioned  or  con- 
tested in  any  proceedings  whatever  by  any  per- 
son not  filing  written  objections  to  snch  roll 
4n  the  manner  and  within  the  time  prescribed, 
and  not  appealing  from  the  action  of  the  coun- 
cil in  confirming  the  roll,  etc.  Held,  that  such 
provisions  were  applicable  only  to  independent 
and  collateral  proceedings  to  contest  the  as- 
sessment, and  did  not  apply  to  objections  made 
in  the  assessment  proceeding  itself. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1145,  1153-1155; 
Dec.  Dig.  i  491. •) 

4.  Municipal  Corporations  (J  614*)— Stbebt 
Improvements— Assessment. 

Where  an  assessment  for  a  municipal  im- 
provement is  set  aside  and  reassessment  or- 
dered, the  council  is  authorized,  by  Laws  1911, 
c.  98.  §{  42,  43,  to  add  an  amount  equal  to  ac- 
cumulated interest  on  the  various  sums  assess- 
ed  from   the   time   when   the   proper   amount 


might  have  been  assessed,  which  addition  was 
not  a  violation  of  section  12,  limiting  the  city's 
right  to  assess  to  an  amount  not  exceec^ng  50 
per  cent,  of  the  assessed  value  of  the  proper- 
ty for  general  taxation. 

[Ed.  Note. — ^For  other  cases,  see  MtmicipsJ 
Corporations,  Cent  Dig.  {{  1207-1215;  Dec. 
Dig.  i  614.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  W.  A.  Hnneke, 
Judge. 

Proceeding  for  the  reassessment  of  bene- 
fits derived  from  the  Improvement  of  North- 
west Boulevard,  District  No.  913A,  from  the 
west  line  of  Monroe  street  to  the  west  dty 
limits,  in  Spokane,  In  which  A.  Van  Der 
Creek  and  others  filed  objections.  From  a 
judgment  sustaining,  the  objections,  the  City 
appeals.    Affirmed. 

H.  M.  Stephens,  Wm.  B.  Richardson,  Er- 
nest E.  Sargeant,  Dale  D.  Drain,  and  F.  D. 
Allen,  all  of  Spokane,  for  appellant  Staricey 
&  Belknap  and  Morrill,  Chester  &  Skuse,  all 
of  Spokane,  for  resiraudents. 

CHADWICK,  J.  The  dty  of  Spokane 
passed  an  ordinance  providing  for  the  im- 
provement of  Northwest  Boulevard,  and  cre- 
ating an  assessment  district  The  value  of 
the  abutting  property,  according  to  the  val- 
uation last  placed  upon  it  for  purposes  of 
general  taxation,  was  ^8,493,  and  its  assess- 
able value,  under  the  spedal  asfiessment  law 
(chapter  98,  i  12,  Laws  of  1911)  was  $29,- 
246.60.  An  estimate  of  the  cost  was  made 
at  $129,000.  A  contract  was  let  to  do  the 
work  for  $121,000,  and  the  cost,  as  finally 
settled  for  the  purpose  of  assessing  the  cost 
to  the  abutting  property,  was  fixed  at  $135,- 
200.60.  A  roll  was  made  up  and  brought  on 
for  confirmation.  Certain  property  owners 
objected,  but  the  roll  was  confirmed  over 
their  protest  Upon  appeal  to  the  superior 
court  the  assessment  was  set  aside,  and  a  re- 
assessment ordinance  was  passed.  Objec- 
tions were  made  by  those  formerly  objecting 
and  others  who  had  made  no  objection  to 
the  original  roIL  The  reassessment  roll  was 
confirmed.  On  appeal  the  reassessment  roll 
was  set  aside.  The  dty  lias  appealed,  and 
submits  several  questions  for  answer: 

"First  May  property  owners  who  did  not 
file  objections  to  the  confirmation  of  the  first 
assessment  roll,  upon  the  ground  that  such 
assessment  exceeds  50  per  cent  of  the  as- 
sessed valuation  of  the  property  in  the  dis- 
trict, and  who  were  not  parties  to  any  litiga- 
tion affecting  the  first  roll,  file  objections  to 
the  reassessment  roll  prepared  in  said  case 
as  a  result  of  objections  filed  and  an  appeal 
taken  by  other  property  owners,  and  base 
those  objections  upon  grounds  which  existed 
against  the  first  assessment  roll,  and  which 
were  the  subject  of  controversy  between  the 
appealing  property  owners  and  the  dty  on 
that  roll? 

"Second.    Where  an   assessment  has  bees 
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declared  invalid  because  it  erceeds  tbe  60 
per  cent  of  tbe  assessed  yaluation  of  tbe 
property,  may  the  dty  reassess  the  whole 
cost  of  such  Improyement  against  the  prop- 
erty Included  In  the  original  assessment  dis- 
trict, Including"  that  the  owners  of  which 
protested  and  appealed  from  the  first  roll?" 

Tbe  answer  to  these  questions  is  to  be 
foDBd  in  the  statute.  Act  1911,  supra.  Prior 
to  the  enactment  of  this  law  the  only  limita- 
tion fixed  by  general  law  upon  the  taxing 
power  of  the  city  in  matters  of  this  kind  was 
that  they  should  keep  within  the  range  of 
benefits,  the  amount  of  which  was  too  often 
fixed  arbitrarily  and  without  right  or  reason, 
and,  being  always  determined  at  the  discre- 
tion of  the  board  of  oommissioners,  could  not, 
in  the  absence  of  a  positive  or  constructive 
fraud,  be  reviewed  by  the  courts.  Clearly 
there  was  a  mischief  made  possible  by  an 
existing  law,  and  It  was  the  manifest  pur- 
pose of  the  act  of  1911  to  remedy  this,  and  to 
prevent  a  recurrence  of  existing  abuses  which 
had  at  times  resulted  in  confiscation.  To 
that  end  a  limitation  was  fixed  beyond  which 
the  city  could  not  go  without  the  sanction  of 
the  owners  of  property  within  the  affected 
area;  the  limit  being  60  per  cent  of  the  value 
of  the  property  as  shown  by  the  tax  rolls. 

[1]  There  can  be  no  question  as  to  the 
invalidity  of  the  original  assessment  A  re- 
assessment is  permitted  under  sections  42 
and  43  of  the  act  of  1911.  We  shall  not  set 
them  forth  in  this  opinion,  for  a  most  casual 
perusal  wlU  show  that  the  statute  contem- 
plates an  assessment  de  novo.  A  reassess- 
ment is  authorized  only  when  the  first  as- 
sessment has  "failed  to  be  valid,"  and  to 
leave  no  question  open  as  to  the  meaning 
of  tbe  words  quoted,  the  term  "invalidity" 
has  been  defined  a  "want  of  form  or  insu£S- 
dency.  Informality,  or  irregularity,  or  non- 
conformance with  the  provisions  of  law, 
charter,  or  ordinance."  In  the  case  at  bar 
there  was  no  pretense  of  conforming  With  the 
limitation  fixed  by  law.  The  assessment  was 
invalid  within  the  letter  of  the  statute.  The 
new  proceeding  was  undertaken  as  if  no  as- 
sessment had  ever  been  made.  Tbe  law 
does  not  undertake  to  define  or  limit  the 
rights  of  protesting  parties  on  reassessment, 
bnt  does  say  in  terms  that  the  reassessment 
^bail  be  made  in  accordance  with  the  provi- 
sions of  law  and  ordinance  existing  at  the 
time  the  reassessment  is  made. 

"  *  •  •  This  assessment  [a  reassessment] 
is  not  based  on  the  other  one,  but  has  its 
foundation  in  the  ordinance  providing  that 
tl>e  improvement  should  be  made,  and  that  it 
stioQld  be  paid  for  by  special  assessment;" 
Farr  v.  West  Chicago  Park  Com'rs,  167  111. 
3%,  40  N.  B.  893.  We  held,  when  consider- 
ing a  like  contention  made  under  the  act  of 
1907,  that  nonobjecting  property  owners  were 
entitled  to  a  proportionate  benefit  where  the 
original  assessment  had  been  reduced  by  the 
conrt  upon  the  appeal  of  others;  reference 
Ixlng  had  to  the  underlying  principles  of  the 
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law.  Seattle  v.  Sylvester  Cowen  Inv.  Co., 
55  Wash.  659,  104  Pac.  1121. 

[2]  The  argument  is  made  that  the  only 
Gonstltutional  limitation  upon  the  power  of 
the  city  to  levy  a  special  assessment  to  pay 
for  municipal  improvements  is  that  the  tax 
shall  not  exceed  the  benefit  Const  art  7,  I 
9.  This  was  undoubtedly  the  rule,  and  it  has 
been  frequently  declared  by  this  court  prior 
to  the  enactment  of  the  act  of  1911.  By  this 
later  enactment  which  is  a  general  law,  the 
limit  of  an  assessment  is  50  per  cent,  of  the 
valuation  of  the  benefited  property.  A  gener- 
al law  governing  cities  and  towns,  and  which 
limits  the  power  granted,  when  passed  in  con- 
formity with  article  11,  S  10,  of  the  Constitu- 
tion, is,  in  so  far  as  the  subject-matter  of  the 
enactment  is  concerned  and  the  municipality 
affected,  a  limitation  of  equal  force  and  as 
imperative  in  its  workings  as  if  It  were  a  part 
of  the  Constitution  itself.  Franchises  and 
contracts  of  cities  must  give  way  before  such 
laws,  for  their  potency  is  that  of  the  Consti- 
tution, while  the  act  of  a  city  is  permissive 
only.  The  general  law  under  which  a  city  ex- 
ercises its  power  is  its  Constitution,  in  which 
it  must  be  able  to  show  authority  for  the  acts 
which  it  assumes  to  perform.  Cooley,  Con. 
Idm.  (6th  Ed.)  227 ;  DUlon,  Mun.  Corp.  (5th 
Ed.)  237,  687. 

This  argument  disposes  of  the  cases  of  Col- 
lins V.  Ellensburg,  68  Wash.  212,  122  Pac. 
1010,  and  Chandler  v.  Puyallup,  70  Wash. 
632, 127  Pac  293,  which  are  relied  on  to  prove 
that  the  council  had  power,  in  the  absence  of 
objections,  to  assess  or  reassess  without  lim- 
it In  those  cases  the  irreg;ularities  went  to 
matters  of  procedure  only,  and  were  properly 
held  not  to  be  Jurisdictional.  See,  also,  Allen 
V.  Belllngham,  137  Pac.  1016.  Here  the  in- 
validity touches  a  positive  prohibition  of  the 
statute.  Under  the  cases  dted  (Rucker  v. 
Everett  66  Wash.  366,  U9  Pac.  807,  38  L.  B. 
A.  [N.  S.]  682;  Collins  v.  Ellensburg,  68 
Wash.  212,  122  Pac.  1010 ;  Chandler  v.  Puy- 
allup, supra;  Hypotheek  Bank  v.  Spokane, 
18  Wash.  456,  51  Pac.  1070;  Anna  Wright 
V.  Tacoma,  23  Wash.  109,  62  Pac.  444 ;  In  re 
Westlake  Ave.,  40  Wash.  144-156,  82  Pac. 
279)  appellant  contends  that  a  property  own- 
er who  makes  no  protest  is  conclusively  pre- 
sumed to  be  satisfied  with  the  assessment, 
and  will  not  be  thereafter  heard  to  question 
it  We  have  said  enough  to  show  that  the 
power  to  tax  up  to  60  per  cent  of  the  assess- 
ed valuation  is  a  limitation  and  not  a  grant 
of  power,  and  these  cases  are  Inapplicable  be- 
cause of  the  reasons  sustaining  the  Collins 
and  Chandler  Cases,  or  because  the  proceed- 
ings were  brought  into  question  In  a  collater- 
al proceeding. 

The  statute,  section  12,  Act  of  1011,  has 
never  been  squarely  passed  on  by  this  court 
but  it  seems  to  have  been  assumed,  in  Hap- 
good  V.  Seattle,  69  Wash.  497, 125  Pac.  965,  and 
Inner  Circle  Property  Co.  v.  Seattle,  69  Wash. 
508,  125  Pac.  970,  that  a  city  has  no  Jurisdic- 
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tlon  to  assess  beyond  the  limit  of  50  per 
cent  of  the  value  of  property  as  fixed  for  tax- 
ation purposes.  In  the  Hapgood  Case  the 
premise  was  accepted  as  not  debatable,  but 
the  court  found  the  assessment  there  com- 
plained of  to  be  within  the  60  per  cent  limit, 
and  upheld  it 

In  the  Inner  Circle  Case  the  court  said: 
"Of  coarse  the  50  per  cent  limit  cannot  be 
exceeded  as  against  all  the  property  within 
the  district" 

Many  cases  are  cited,  and  an  engaging 
argument  Is  made  by  counsel  to  prove  that 
the  test  of  the  power  to  reassess  Is  to  be 
found  in  the  answer  to  the  question  whether, 
in  a  given  proceeding,  the  Legislature  could 
have  dispensed  with  the  thing  omitted,  or  au- 
thorized that  to  be  done  which  has  been  done 
in  an  irregular  way.  This  proposition  is 
fundamental  (Page  &  Jones  Taxation  by  As- 
sessment [2d  Bd.]  p.  961),  and  has  been  so 
often  decided  by  this  court  that  it  would  be 
a  work  of  supererogation  to  review  the  cases. 
Almost  all  of  our  reassessment  cases  rest 
upon  this  principle.  In  all  of  them  there  was 
a  power  granted  by  the  Legislature,  and  a 
certain  procedure  defined.  The  legislative 
concern  under  former  laws  went  more  to  the 
grant  of  power  than  to  the  limit  of  its  exer- 
cise. That  is.  to  say,  a  city  could  not  proceed 
to  improve  streets  on  the  special  assessment 
plan  at  all  without  a  law  authorizing  it  to  do 
so.  If  it  should  have  undertaken  to  do  so, 
any  court  of  equity  would  have  restrained  It 
but  the  power  l>eing  given,  an  informality  In 
the  notice  or  petition,  or  in  making  up  the 
roll,  or  any  curable  error,  has  been  held  not 
to  be  Jurisdictional.  Yet  this  court  and  all 
others  have  not  hesitated  to  set  aside  assess- 
ments when  they  manifestly  have  gone  be- 
yond the  limit  of  benefit  To  hold  the  present 
proceeding  valid  would  be  to  hold  that  the 
Legislature  cannot  grant  a  part  less  than  the 
whole ;  that  it  cannot  limit  the  power  to  take 
property  in  payment  of  a  tax.  Such  a  prop- 
osition is  unheard  of,  and  its  reasoning  would 
defeat  itself,  for  if  the  i)eople  In  their  sov- 
ereignty cannot  limit  their  grant  in  part 
they  could  not  withhold  it  at  all,  and  a  city 
could  proceed  without  restraint  to  do  that 
which  the  Legislature  has  said  cannot  be 
done,  or  can  be  done  only  in  a  limited  way. 

Our  thought  may  be  illustrated  by  refer- 
ence to  a  few  of  the  limitations  put  upon  the 
power  of  a  city  council:  As,  for  instance,  to 
contract  certain  debts,  or  to  issue  bonds  in 
excess  of  a  certain  amount  unless  sustained 
by  a  vote  of  the  people;  the  limitation  put 
upon  the  passage  of  an  ordinance  as  to  the 
number  of  councilmen  voting  for  it,  and  as 
to  the  time  within  which  it  may  be  passed, 
if  it  pertains  to  certain  subjects;  by  the 
limitation  put  upon  the  issuance  of  saloon 
licenses  in  that  they  shall  not  be  granted  to 
any  one  who  has  not  compiled  with  the  gen- 
eral laws  of  the  state,  and  that  they  shall  not 
be  granted  for  more  than  one  year,  and  by  the 


general  law  that  contracts  shall  not  be  made 
with  a  councilman  of  a  city.  We  have  re- 
sorted to  these  simple  illustrations  because 
of  the  seeming  sincerity  of  counsel  in  urging 
as  an  opposite  principle  that  the  city  may  do 
anything  that  the  Legislature  might  have  ao- 
thorized  it  to  do  in  the  first  instance. 

Appellant  does  not  dUTerentlate  between  a 
limitation  fixed  by  the  Legialatnre  and  ooe 
fixed  by  ordinance  or  charter.  The  case  ot 
Rucker  v.  Everett  66  Wash.  8T2,  119  Pat 
807,  38  L.  R.  A.  (N.  S.)  682,  is  oonfldenUy  re- 
lied on.  That  case  Is  illustrative  of  the  dit- 
tinction  we  have  sought  to  draw.  There  tb« 
lawmaking  power  was  the  people  acting  un- 
der a  free  rein,  and  the  court  held  that,  in- 
asmuch as  the  limit  might  have  been  omitted 
entirely,  the  assessment  could  not  be  col- 
laterally attacked.  Here  the  limit  is  not  fix- 
ed by  charter  or  ordinance  under  an  open 
commission  to  assess  at  will,  but  by  an  Id- 
dependent  act  of  the  Legislature,  prohibitive 
in  character,  and  having  the  force  of  a  consti- 
tutional llihltatlon.  As  in  the  moral  lav. 
there  are  certain  thou  shalt  nots  to  be  foond 
in  the  dvll  law  which  may  not  be  disregarded 
without  meeting  a  consequent  penalty.  Tbe 
assumption  of  counsel  that  the  city  can  now 
do  what  it  had  no  power  to  do,  either  regnl«r- 
ly  or  irregularly,  under  the  first  assessment 
is  but  begging  the  principle  npon  wtiicti  it 
relies,  for  if  there  was  a  valid  assessmenL 
there  could  be  no  reassessment  and  if  a 
reassessment  Is  necessary,  it  is  because  tbeie 
was  no  assessment  which  the  law  recognized 
in  the  first  instance. 

[3]  Appellant  also  relies  on  that  part  ot 
sections  21  and  23  of  the  act  which  provides: 

"All  objections  shall  state  dearly  tbe 
ground  of  objections;  and  objections  not 
made  within  the  time  and  in  tbe  manner 
herein  prescribed  shall  be  conclusively  pre- 
sumed to  have  been  waived."    Section  21. 

"Whenever  any  assessment  roll  for  local 
improvements  shall  have  been  confirmed  ij 
the  council  or  other  legislative  body  of  Euch 
dty  or  town  as  herein  provided,  the  regular- 
ity, validity  and  correctness  of  the  proceed- 
ings relating  to  such  improvement"  and  to 
"the  council  upon  such  assessment  roll  and 
the  confirmation  thereof,  shall  be  condoslTe 
in  all  things  upon  all  parties,  and  cannot  In 
any  manner  be  contested  or  questioned  in 
any  proceeding  whatsoever  by  any  person 
not  filing  written  objections  to  such  roll  in 
the  manner  and  within  the  time  provided  In 
this  act  and  not  appealing  from  the  action 
of  the  council  in  confirming  such  assessment 
roll  in  the  manner  and  within  tbe  time  in 
this  act  provided,  no  proceeding  of  any  kind 
shall  be  commenced  or  prosecuted  for  tbe 
purpose  of  defeating  or  contesting  any  socb 
assessment,  or  the  sal%  of  any  property  to 
pay  such  assessment  or  any  certiflcate  of  de- 
linquency Issued  therefor,  or  the  foreclosnre 
of  any  lien  Issued  therefor,"  eta    Section  23. 

Manifestly  these  sections   apply  to  inde 
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pendent  and  collateral  proceedings,  and  not 
to  objections  made  In  the  proceeding  Itself. 
Any  other  construction  would  cut  off  the  ab- 
solute rlgl)t8  of  the  property  owner,  even  to 
the  right  of  appeal.  We  held,  when  constru- 
ing chapter  150,  Laws  1905,  and  chapter  118, 
Laws  1901,  that  the  purpose  of  a  similar  stat- 
ute was  Intended  to  save  assessments  whoi 
attacked  collaterally,  leaving  to  the  aggrlev- 
ed  property  owner  the  right  to  raise  any 
proper  objection  upon  direct  attack.  Beal 
Estate  InT.  Co.  ▼.  Spokane,  59  Wash.  416, 109 
Pac.  1057. 

The  dty  also  complains  that  the  superior 
court  could  not  fix  the  amount  that  might  be 
lawfully  assessed  against  respondents'  proi>- 
erty.  The  factors  In  the  equation  are  fixed, 
and  appellant  Is  not  prejudiced  by  the  order 
of  the  court,  for  In  reassessing  It  could  not, 
osder  the  law,  go  beyond  the  figures  fixed  by 
the  conrt  In  any  event. 

[(]  We  are  asked  to  say  that  the  council 
may  assess  a  sufficient  sum  In  excess  of  the 
amount  allowed  by  the  court,  to  cover  ac- 
cumulated Interest.  We  find  nothing  In  the 
law  that  would  deny  the  council  the  right 
and  power  to  add  to  the  sum  lawfully  assess- 
able to  each  particular  tract  an  amount 
equal  to  the  accumulated  interest  upon  such 
sum  from  the  time  when  the  proper  amount 
might  have  been  assessed.  It  is  the  intent  of 
the  law  that  all  assessments  shall  draw  in- 
terest, whether  the  assessment  be  made  upon 
the  theory  of  benefits,  or  upon  the  theory  of 
benefits  limited  to  a  percentage  of  the  value 
of  the  property.  In  sections  42  and  43  of  the 
liSws  of  1911  the  Legislature  has  made  it 
clear  that  a  reassessment  shall  Include  ac- 
crued interest  To  allow  this  charge  does  not 
violate  the  provisions  of  section  12  of  the  act, 
for  that  goes  to  the  principal  charge,  and  it 
can  be  in  no  way  affected  by  the  interest, 
be  it  greater  or  less  in  amount 

We  are  asked  to  decide  that  the  council 
may  enlarge  the  assessment  district  as  here- 
tofore defined  in  order  to  bring  in  enough 
territory  to  pay  the  cost  of  the  improvement. 
'This  we  have  no  power  or  authority  to  do. 
If  others  are  brought  in,  they  are  entitled  to 
their  day  In  court 

Affirmed. 

CROW,  O.  J.,  and  OOSB,  ELLIS,  and 
MAIN,  JX,  concur. 


COCHRAN  V.  TEBHEBj    . 
(Snpnme  Conrt  of  Oklahoma.    May  27,  1918.) 

(Syttatut  ly  the  Court.) 
ISDUNS    (I    28*)— JiTBisDicnoN    or   Statk 

COCBTB— PBOCKKDS    OF    INDIAN    AlXOTKENT. 

The  royalties  and  proceeds  of  an  allotment 
o(  a  member  of  the  Cherokee  Tribe  of  Indians, 
fbown  by  the  enrollment  record  to  be  a  minor, 
W,  under  the  provisions  of  an  act  of  Congress 
of  May  27.  19(M3,  c.  199,  85  Stat  312,  subject 
to  the  jariaaictlon  of  the  county  court  in  the  ex- 


ercise of  its  probate  Jurisdiction,  notwithstand-' 
ing  the  fact  that  by  extrinsic  evidence  it  may 
be  shown  that  the  said  member  bad  in  fact  at- 
tained his  majority. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  121;   Dec.  Dig.  |  28.»] 

Error  from  District  Court,  Cherokee  Coun- 
ty; John  H.  Pltchford,  Judge. 

Action  by  Carrie  Cochran  against  Houston 
B.  Teehee,  guardian.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Crump,  Crump  &  Garrett  and  C.  N.  Has- 
kell, all  of  Muskogee,  and  Kistler,  McAdams 
&  Haskell,  of  Oklahoma  City,  for  plaintiff 
in  error.  Houston  B.  Teehee,  of  Tahlequab, 
pro  se. 

DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Cherokee  county.  A 
stipulation  as  to  the  legal  proposition  in- 
volved entered  into  by  counsel  constitutes  a 
sufficient  statement  of  facts,  and  is  as  fol- 
lows: "It  is  hereby  stipulated  and  agreed 
that  the  plaintiff,  Carrie  Cochran,  is  in  fact, 
and  was  in  fact,  eighteen  years  of  age  on  the 
23d  day  of  March,  1912.  It  is  further  agreed 
that  she  Is  a  Cherokee  Indian  and  enrolled 
as  such  and  by  said  rolls  approved  by  the 
Secretary  of  the  Interior  of  the  United 
States,  she  will  not  be  eighteen  years  of  age 
until  September  17,  1913.  It  is  further 
agreed  that  all  funds  in  the  hands  of  said 
Houston  B.  Teehee,  as  her  guardian,  are 
royalties  and  proceeds  of  the  allotment." 

The  trial  court  held  on  the  foregoing  facte 
that  the  plaintiff,  Carrie  Cochran,  was  not 
entitled  to  have  an  accounting  by  her  guard- 
ian, and  to  receive  from  him  the  royalties 
and  proceeds  of  her  allotment  From  the 
Judgment  of  the  court,  the  cause  has  been 
brought  to  this  court '  for  review,  and  the 
sole  question  presented  is  whether  county 
courts  exercising  probate  Jurisdiction,  charg- 
ed with  the  guardianship  of  the  minor  mem- 
bers of  the  Five  Civilized  Tribes  untU  they 
attain  their  majority  as  evidenced  by  the  en- 
rollment records  In  the  office  of  the  Commis- 
sioner to  the  Five  Civilized  Tribes,  are  charg- 
ed with  the  guardianship  of  said  allottees  as 
to  the  profits  or  Income  derived  from  the  al- 
lotted lands  until  the  owners  thereof  attain 
the  age  of  majority  as  shown  by  the  enroll- 
ment records.  The  trial  court  held,  as  is 
seen,  that  the  enrollment  records  were  con- 
dusive  evidence  for  all  purposes,  and  denied 
the  allottee  the  accounting  demanded. 

It  is  fundamental,  and  the  statutes  of  this 
state  (sections  4951,  4952,  Comp.  Laws  1909) 
provided  that,  where  a  guardian  is  appointed 
solely  because  of  his  ward's  minority,  his 
power  is  superseded  by  the  attainment  of 
his  ward  of  majority.  The  plaintiff  In  this 
case  is  a  member  of  the  Cherokee  Tribe  of 
Indians,  one  of  the  Five  Civilized  Tribes  of 
the  Indian  Territory,  and  hence  subject, 
within  the  scope  of  its  reserved  power,  to 
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be  controlled  by  congresstonal  legislation. 
Tbe  question  raised  In  tills  case  and  the 
foundation  for  the  contention  of  counsel  for 
defendant  in  error  is  presented  by  the  agreed 
statement  of  facts  and  the  provisions  of  an 
act  of  Congress  of  May  27,  1908,  c.  199,  35 
Stat  312,  entitled,  "An  Act  for  the  Removal 
of  Restrictions  from  Part  of  the  Lands  of  Al- 
lottees of  the  Five  Civilized  Tribes,  and  for 
Other  Purposes,"  as  follows: 

"(1)  Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  that  from 
and  after  sixty  days  from  the  date  of  this 
act  the  status  of  the  lands  allotted  heretofore 
or  hereafter  to  allottees  of  the  Five  Civilized 
Tribes  shall,  as  regards  restrictions  on  aliena- 
tion or  incumbrance,  be  as  follows :  All  lands, 
including  homesteads,  of  said  allottees  en- 
rolled as  intermarried  whites,  as  freemen  and 
as  mixed-blood  Indians  having  less  than  half 
Indian  blood,  including  minora  shall  be  free 
from  all  restrictions.  All  lands,  except  home- 
steads, of  said  allottees  enrolled  as  mixed- 
blood  Indians  having  half  or  more  than  half 
and  less  than  three-quarters  Indian  blood 
shall  be  free  from  all  restrictions.  All  home- 
steads of  said  allottees  enrolled  as  mixed- 
blood  Indians  having  half  or  more  than  half 
Indian  blood  including  minors  of  such  de- 
grees of  blood,  and  all  allotted  lands  of  en- 
rolled full-bloods,  and  enrolled  mixed-bloods 
of  three-quarters  or  more  Indian  blood,  in- 
cluding minors  of  such  degrees  of  blood,  shall 
not  be  subject  to  alienation,  contract  to  sell, 
power  of  attorney,  or  any  other  incumbrance 
prior  to  April  26,  1931,  except  that  the  Secre- 
tary of  tbe  Interior  may  remove  such  restric- 
tions, wholly  or  in  part,  under  such  rules  and 
regulations  concerning  terms  of  sale  and  dis- 
posal of  the  proceeds  for  the  benefit  of  the 
respective  Indians  as  he  may  prescribe.  *  *  * 

"(2)  That  all  lands  other  than  homesteads 
allotted  to  members  of  the  Five  Civilized 
Tribes  from  which  restrictions  have  not  been 
removed  may  be  leased  by  the  allottee  if  an 
adult,  or  by  guardian  or  curator  under  order 
of  the  proper  probate  court  if  a  minor  or  in- 
competent, for  a  period  not  to  exceed  five 
years,  without  the  privilege  of  renewal:  Pro- 
vided, that  leases  of  restricted  lands  for  oil, 
gas  or  other  mining  purposes,  •  *  * 
leases  of  restricted  lands  for  periods  of  more 
than  five  years,  may  be  made,  with  the  ap- 
proval of  the  Secretary  of  the  Interior,  under 
rules  and  regulations  provided  by  the  Secre- 
tary of  the  Interior,  and  not  otherwise:  And 
provided  further,  that  the  jurisdiction  of  the 
probate  courto  of  the  state  of  Oklahoma  over 
lands  of  minors  and  Incompetente  shall  be 
subject  to  the  foregoing  provisions,  and  the 
term  minor  or  minors,  as  used  in  this  act, 
shall  include  all  males  under  the  age  of  twen- 
ty-one years  and  all  females  under  the  age  of 
eighteen  years. 

"(3)  That  tbe  rolls  of  citizenship  and  of 
freedmen  of  the  Five  Civilized  Tribes  ap- 


proved by  the  Secretary  of  the  Interior  shall 
be  conclusive  evidence  as  to  the  quantum  of 
Indian  blood  of  any  enrolled  citizen  or  freed- 
man  of  said  tribes  and  of  no  other  persons  to 
determine  questions  arising  under  this  act 
and  the  enrollment  records  of  the  Commission- 
er to  the  Five  Civilized  Tribes  shall  hereafter 
be  conclusive  evidence  as  to  the  age  of  said 
citizen  or  freedman.    •    •    • 

"(5)  That  any  attempted  alienation  or  in- 
cumbrance by  deed,  mortgage,  contract  to 
sell,  power  of  attorney,  or  other  instrument 
of  metibod  of  incumbering  real  estate,  made 
before  or  after  the  approval  of  this  act, 
which  affects  the  title  of  the  land  allotted  to 
allottees  of  the  Five  Civilized  Tribes  prior  to 
removal  of  restrictions  therefrom,  and  also 
any  lease  of  such  restricted  land  made  in  vio- 
lation of  law  before  or  after  the  approval  of 
this  act  shall  be  absolutely  null  and  void. 

"(6)  That  the  persons  and  property  of  minor 
allottees  of  the  Five  Civilized  Tribes  shall, 
except  as  otherwise  specifically  provided  by 
law,  be  subject  to  the  jurisdiction  of  the  pro- 
bate courte  of  the  state  of  Oklahoma.   •  •  » 

"(9)  That  the  death  of  any  allottee  of  tbe 
Five  Civilized  Tribes  shall  operate  to  re- 
move all  restrictions  upon  the  alienation 
of  said  allottee's  land.    •    •     •  " 

It  has  heretofore  been  determined  by  the 
decisions  of  this  and  the  federal  courts  that 
this  act  prohibits  a  male  allottee  under  21 
and  a  female  allottee  under  18  years  of  age 
from  alienating  his  or  her  allotments,  and 
renders  them  subject  to  the  jurisdiction  of 
the  county  courts  in  the  exercise  of  their 
probate  jurisdiction.  Jefferson  v.  Winkler, 
26  Okl.  653,  110  Pac.  755;  Kirkpatrick  v. 
Burgess,  29  Okl.  121,  116  Pac.  764 ;  BeU  v. 
Cook  (C.  C.)  192  Fed.  597;  Truskett  v.  Clos- 
ser,  198  Fed.  835,  U7  C.  C.  A.  477.  And  this 
court  has  in  several  cases,  beginning  with 
Xarbrough  v.  Spalding,  31  Okl.  806,  123  Pac. 
843,  held  tliat  the  provisions  of  section  3 
of  the  act  made,  for  the  purpose  of  deter- 
mining questions  arising  under  It,  the  rolls 
of  the  Five  Civilized  Tribes  conclusive  evi- 
dence as  to  the  age  of  the  citizens.  Tbe  fore- 
going decisions  are  familiar  law  to  the  liti- 
gants and  counsel  interested  in  this  and  oth- 
er cases  of  kindred  character;  and  hence 
it  will  be  unnecessary  for  the  elucidation  of 
this  opinion  to  quote  from  or  further  refer 
to  the  conclusions  reached  thereto. 

That  the  statute  in  question  placed  the 
lands  of  these  allottees  who  were  minors  un- 
der the  jurisdiction  of  the  probate  courts  of 
Oklahoma,  and  that  such  jurisdiction  ext«id- 
ed  to  a  full  superintending  control  over  the 
lands  and  to  the  time  when  the  said  minors, 
as  provided  by  the  said  act,  attained  tbelr 
majority,  presente  a  common  highway  which 
both  parties  to  this  action  travel  together; 
the  divergence  occurs  on  the  nil^  obtaining 
where  the  proceeds  of  the  allotments  are 
involved  and  the  actual  age  differs  frtm  that 
shown  by  the  rolL    Does  this  statute  thai 
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apply  T  The  Commission  to  the  Five  Civi- 
lized Tribes  was  charged  with  the  duty  of 
enrolling  the  members  thereof  and  making  a 
record  of  their  bloods  and  ages.  Having 
done  this,  the  presumption  mnat  be  indulged 
that  the  ages  as  found  were  determined  for 
all  qnestions  arising  under  this  act,  to  be 
correct.  To  the  parties  whose  ages  were 
thus  found  was  parceled  the  common  patri- 
mony, with  the  limitation  that  "the  persons 
and  property  of  minor  allottees  of  the  Five 
Civilized  Tribes  shall,  except  as  otherwise 
specifically  provided  by  law,  be  subject  to  the 
Jurisdiction  of  the  probate  courts  of  the  state 
of  Oklahoma.  •  •  •  •■  Necessarily  no  ques- 
tion arising  under  the  act  relates  to  any 
property  acquired  by  the  allottees  otherwise 
than  by  and  through  the  allotment  of  the 
lands  belonging  to  the  tribe,  because  the  act 
does  not  purport  to  deal  with  any  property 
except  that.  Originally  all  of  these  allot- 
ments were  taken  with  restrictions.  So  far 
as  they  were  concerned,  restriction  was  the 
normal  condition  under  which  the  members 
of  these  tribes  took  their  lands.  This  Is  not 
an  ordinary  condition  in  tenure  of  real  prop- 
erty, but  an  ordinary  condition  and  ordinary 
people  were  not  presented  on  the  parceling 
of  this  estate;  hence  rules  and  regulations 
out  of  the  ordinary  were  required  to  meet 
the  situation.  Congress,  recognizing  the  In- 
competency of  a  great  majority  of  the  tak- 
ers to  protect  themselves  and  their  property 
from  the  rapacity  of  the  white  men  who 
surrounded  and  Intermingled  with  them,  al- 
lotted the  lands  with  certain  restrictions 
upon  the  right  of  the  allottees  to  deal  there- 
with. Ttie  purpose  for  which  this,  was  done 
has  been  stated  in  many  decisions,  and  it  is 
not  necessary  to  restate  it  here.  Hancock 
V.  Mutual  Trust  Co.,  24  Okl.  391,  103  Pac. 
666.  / 

Congress  retained  all  of  its  power  and  au- 
thority, notwithstanding  statehood,  and  its 
right  therein  was  yielded  by  the  state  on  its 
organization.  Section  1,  Enabling  Act  (sec- 
tion 413,  Williams'  Ann.  Const  Okl.).  The 
contention  of  counsel  for  plaintiff  is  that  the 
act  should  be  so  construed  that,  while  the 
member  was  conceded  to  be  Incompetent  to 
deal  with  his  land,  sell  it,  lease  It,  or  other- 
wise dispose  of  it  himself,  yet,  after  this  has 
been  done  and  the  proceeds  of  its  sale,  mort- 
gage, or  leasing  were  paid,  that  he,  should  he 
be  shown,  otherwise  than  by  the  rolls,  to 
have  attained  his  majority,  should  be  held 
to  be  legally  competent  and  qualified  to  re- 
ceive them  from  all  supervision ;  that,  while 
it  must  be  conclusively  held  that  he  was  too 
weak  and  Incompetent  to  protect  himself 
while  his  property  was  invested  in  his  land, 
yet  that,  as  soon  as  it  was  in  money,  he 
would  be  astute  and  wise  enough  to  protect 
himself  and  properly  conserve  it;  that  the 
lands  themselves  and  their  leasing  or  dispo- 
sition presented  the  only  questions  arising 
under  this  act;  and  that  the  proceeds  them- 


selves were  beyond  porview.  We  are  unable 
to  concur  in  this  contention.  To  so  hold  . 
would  be  to  give  full  force,  faith,  and  credit 
to  the  act  during  all  of  the  time  while  the 
property  was  ta  a  condition  that  it  could 
not  escape,  be  destroyed  nor  stolen,  and  elim- 
inate all  protection  from  these  incompetent 
people  when  it 'would  palpably  be  needed 
most.  That  It  Is  not  susceptible  to  the  con- 
struction contended  for  is,  to  our  minds,  clear 
not  only  from  the  specific  terms  of  the  act 
itself,  but  from  the  entire  trend  of  congres- 
sional legislation  and  judicial  construction 
relating  to  these  people.  The  act  itself,  in 
section  1,  provides,  in  reference  to  certain 
full  and  mixed-blood  Indian  lands,  that  the  ° 
Secretary  of  the  Interior  may  remove  the 
restrictions  under  rules  and  regulations  con- 
cerning the  terms  of  the  sale,  and  also  pro- 
vides for  the  disposal  of  the  proceeds  for  the 
benefit  of  the  respective  Indians.  Herein  is 
recognized  that  it  is  the  intention  of  the  law- 
makers, not  to  withdraw  the  protection  of 
the  department  from  such  allottees  so  far 
as  the  proceeds  arising  from  the  sale  of  their 
lands  were  concerned.  Section  6,  as  noted 
above,  provides  that  the  minor  allottees  as 
well  as  their  property,  except  as  otherwise 
gpedflcally  provided  by  law,  shall  be  subject 
to  the  jurisdiction  of  the  probate  courts. 
The  lands  of  these  allottees,  as  conceded 
are  subject  to  such  jurisdiction,  and  we  can 
see  no  reason  for  holding  that  where  the 
lands  are  exchanged  for  money  that  then  the  ^ 
protection  is  removed.  In  the  absence  of 
any  speciflc  congressional  provision  for  the 
management  and  control  of  the  proceeds  de- 
rived from  these  lands,  we  presume  that  Con- 
gress intended  that  they  should  be  managed 
in  accordance  with  the  statutes  of  the  state 
of  Oklahoma  relating  to  such  subjects.  Sec- 
tion 6401,  Comp.  Laws  1909,  provides  as 
follows:  "Bvery  guardian  must  manage  the 
estate  of  his  ward  frttgally  and  without 
waste,  and  apply  the  income  and  profits 
th^eof,  as  far  as  may  be  necessary,  for  the 
comfortable  and  suitable  maintenance  and 
support  of  the  ward,  and  his  family,  if  there 
be  any;  and  tf  such  income  and  profits  be 
insufficient  for  that  purpose,  the  guardian 
may  sell  the  real  estate,  upon  obtaining  an 
order  of  the  county  court  therefor,  as  provid- 
ed, and  must  apply  the  proceeds  of  such  sale, 
as  far  as  may  be  necessary,  for  the  main- 
tenance and  support  of  the  ward  and  his 
family,  If  there  be  any." 

The  act  provided  for  the  retention  by  the 
probate  court  of  jurisdiction  over  the  lands 
of  these  allottees  until  they  became  of  age  as 
shown  by  the  rolls,  and  we  believe  that  a 
reasonable  construction  is  that,  untU  such 
allottee  becomes  of  age  as  shown  by  the 
rolls,  the  disposition  of  his  allotted  lands 
and  the  proceeds  thereof  are  subject  to  the 
jurisdiction  of  the  probate  court  without  ref- 
erence to  what  extraneous  proof  may  show 
with  reference  to  his  actual  age,  and-that  it    j 
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was   the  intention   of  Congress  that   this 
should  be  so. 

Under  these  drcnmstances  and  this  con- 
stmctlon,  the  Judgment  of  the  trial  court 
most  be  afBrmed. 

KANE  and  TURNBE,  JJ.,  concur.  WHi- 
LIAMS  and  HAYES,  JJ.,  conctti  In  conclu- 
sion. 


SHAHPB  V.  OKLAHOMA  LAND  CO, 

et  al. 

(Supreme  Court  of  Oklahoma.    Jan.  13,  1914.) 

(ByUabu*  by  the  Court.) 
iKniAKS  (I  27*)— Lease— VAuniTT—MiNoiilTT 
OF  Pabties. 

Eyidence  examined,  and  held  not  sufficient 
to  support  the  verdict  rendered  by  the  jury. 

[Sid.  Note. — For  other  cases,  see  Indians,  Cent 
Dig.  U  18.  20;  Dec.  Dig.  {  27.*] 

firror  from  District  Court,  Wagoner  Coun- 
ty; John  H.  King,  Judge. 

Action  by  J.  W.  Sharpe,  guardian  of  Thom- 
as Samuels  and  Willie  Samuels,  Jr.,  against 
the  Oklahoma  Land  Company  and  others. 
Judgment  for  defendant  named,  and  plain- 
tiff brings  error.    Reversed. 

M.  W.  Cny  and  Brown  tc  Stewart,  all  of 
Muskogee,  for  plaintiff  in  error.  N.  A.  Clb- 
son,  H.  C.  Thurman,  and  T.  L.  Gibson,  all  of 
Muskogee,  for  defendant  in  error. 

ELANB,  J.  This  was  an  action,  commenced 
by  J.  W.  Sharpe,  guardian  of  Thomas  Sam- 
uels and  Willie  Samuels,  Jr.,  minors,  against 
Oklahoma  Land  Company,  Verdigris  Oil  Com- 
pany, and  J.  R.  Kennon,  for  the  possession  of 
certain  real  estate  situated  in  Wagoner  coun- 
ty, OkL  Upon  trial  to  a  jury,  there  was  a 
verdict  for  the  defendant  in  error,  u];>on 
which  judgment  was  duly  rendered,  to  re- 
verse which  this  proceeding  in  error  was 
commenced. 

It  seems  that  the  land  in  controversy  was 
allotted  and  patented  to  Willie  Samuels,  a 
Creek  freedman,  as  his  proportionate  share 
of  the  lands  of  the  Creek  Nation;  that  said 
Willie  Samuels  conveyed  said  land,  except 
his  40-acre  homestead,  by  two  warranty 
deeds,  dated  September  24,  1904,  and  Novem- 
ber 16,  1904,  respectively,  to  Andrew  J. 
Howard,  who,  joined  by  his  wife  on  May  16, 
1905,  conveyed  said  land  by  warranty  deed 
to  the  defendant  in  error  herein,  Oklahoma 
Land  Company;  that  said  defendant  there- 
after, on  Hay  16,  1905,  procured  an  agricul- 
tural lease  on  the  40-acre  homestead  of  Willie 
Samuels  for  the  term  of  five  years.  The  only 
issue  of  fact  and  the  only  question  of  any 
seriousness  which  seems  to  be  Involved  is 
whether  Willie  Samuels  was  21  years  of  age 
at  the  time  he  executed  the  deeds  to  Andrew 
J.  Howard.  Upon  that  issue  the  plaintiff 
introduced  certain  evidence  and  rested, 
whereupon,  without  introducing  any  evidence 


on  behalf  of  the  defendant,  the  Cause  was 
submitted  to  the  jury,  which  returned  the 
verdict  as  above  stated.  The  contention  of 
counsel  for  plaintiff  in  error  is  that  the  ver- 
dict of  the  jury  is  contrary  to  the  evidence. 
We  think  this  contention  ought  to  be  sustain- 
ed. The  only  evidence  introduced  was  to  the 
effect  that  Willie  Samuels  was  bom  during 
the  tall  of  1885,  whidi  would  make  him  about 
19  years  old  at  the  time  the  deed  to  Andrew 
J.  Howard  was  executed  by  him.  Three  wit- 
nesses, Clander  Rloe,  Stephen  Colbert,  and 
Morris  Stevens,  upon  direct  examination  all 
testified  positively  that  Willie  Samuels  was 
born  in  1886.  The  Creek  Nation  freedmen 
rc^,  which  was  also  Introduced  in  evidence, 
shows  that  Willie  Samuels  was  12  years  of 
sge  at  the  time  of  his  enrollment  in  Septem- 
ber, 1898.  This  would  constitute  substantial 
corroboration  of  the  witnesses.  The  admis- 
sibility of  the  freedmen  roll  is  argued  exten- 
sively by  counsel  for  both  sides,  but  the  rec- 
ord shows  that  the  court  below  permitted  it 
to  be  introduced,  and  there  is  no  exception 
or  cross-assignment  of  error  presented  (lues- 
tioning  this  action  of  the  court.  We  must 
therefore  deem  it  to  be  properly  in  evidence 
for  the  purpose  of  this  case.  There  is  an  at 
tempt  to  impeach  the  testimony  of  Clander 
Uice  i>y  the  intaroduction  of  an  affidavit 
wherein  she  stated  that  WiUie  Samuels  was 
of  age  at  the  time  he  executed  the  deeds  to 
Howard,  but  that  did  not  affect  the  credibili- 
ty of  the  other  witnesses  who  corroborated 
her,  or  diminish  the  potency  of  the  freedmen 
roll  to  the  same  effect 

The  judgment  of  the  court  below  Is  there- 
fore reversed,  with  directions  to  giant  a  new 
trial.    All  the  Justices  concur. 


CONSOLIDATED  ALFALFA  MILLING  CO. 
et  aL  V.  WINSOR. 

(Supreme  Court  of  Oklahoma.    Feb.  3,  1914.) 

(SyUahtu  by  the  Court.) 

Appeal  ano  Ebsob  ({  404*)— AssiomiEm  or 

Ebbob — SumciENOT. 

Where  the  record  does  not  show  any  final 
disposition  of  the  case,  and  the  only  assignment 
of  error  in  the  petition  in  error  is  "that  tbeie 
is  error  in  said  record  and  proceeding  in  tliis, 
to  wit :  That  the  court  erred  in  overruling  the 
motion  of  the  plaintiff  in  error  to  dismiss  tliis 
suit"- there  is  nothing  presented  for  .the  So- 
preme  Court  to  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2285,  2286;  Dea  Dig.  | 
494.*] 

Error  from  District  Court,  miman  County ; 
Frank  Mathews,  Judge. 

Action  between  the  Consolidated  Alfalfa 
Milling  Company,  a  corporation,  and  others 
and  A.  D.  Wlnsor,  suing  for  himself  and 
other  stockholders.  From  the  judgment,  the 
parties  first  mentioned  bring  error.  Dis- 
missed. 
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C  W.  stringer,  of  Oklahoma  City,  for 
plain  tlita  In  error.  Moiinta  &  DavlB,  of  Fred- 
erick, ancl  Gray  &  McVay,  of  Oklahoma  City, 
for  defendant  In  error. 

KANE,  J.  The  only  error  assigned  In  the 
petition  In  error  In  this  cause  Is:  "That 
there  is  error  in  said  record  and  proceeding 
in  this,  to  wit:  That  the  court  erred  in  over- 
rallng  the  motioii  of  the  plaintiffs  in  error 
to  dismiss  tills  snit"  The  defendant  in 
OTor  moved  to  dismiss  the  proceeding  in 
error  uiwn  the  ground  that  under  our  statute 
governing  appellate  procedure  an  order  over- 
ruling a  motion  to  dismiss  a  cause  of  action 
which  leaves  the  case  standing  for  further 
proceedings  is  not  an  appealable  order.  The 
motion  to  dismiss  must  be  sustained.  The 
following  cases  are  authority  to  the  effect 
that  an  order  overruling  a  motion  to  quash 
a  summons,  or  service,  or  to  dismiss  or  strike 
a  cause,  is  not  an  appealable  order:  Simp- 
son V.  Stein,  43  Kan.  85,  22  Pac.  1020;  Simp- 
son V.  Klrschbaum  &  Oo.,  43  Kan.  36,  22  Pac. 
1018;  Brown  v.  Kimble,  6  Kan.  80 ;  Dolbee  v. 
Hoover,  8  Kan.  124;  Edenfleld  v.  Barnhart, 
5  Kan.  226;  Simpson  v.  Bothchlld  et  al.,  43 
Kan.  33,  22  Pac.  1019;  Kansas  Rolling  Mill 
C!o.  V.  Bovard,  34  Kan.  21,  7  Pac.  622.  As  we 
borrowed  our  statute  governing  appeals  from 
the  state  of  Kansas  subsequent  to  the  rendi- 
tion of  the  foregoing  cases  by  its  highest 
court,,  they  are  decisive  upon  the  question 
under  consideration. 

The  appeal  Is  dismissed.  All  the  Justices 
concur. 


CTTY  OF  MUSKOGEE  et  aL  v.  RAMBO  «t  aL 
(Sopreme  Ck>nrt  of  Oklahoma.    Jan.  13,  1914.) 

(Byllabut  ly  the  Court.) 

1.  Municipal  Cobpobations  (J  449*)— Sbw- 
EB  Assessments— Obdinancb—Jubisdiction 
TO  Enact. 

tJnder  chapter  16,  art.  15,  Comp.  Iiaws 
Okl.  1909,  the  passage  and  publication  of  the 
ordinance,  of  necessity,  pursuant  to  section  9S9 
of  said  act,  confers  jurisdiction  upon  the  mu- 
nicipal authorities  of  cities  having  a  population 
of  not  less  than  1,000  persons  to  establish  a 
sewer  district  and  construct  a  district  sewer 
therein,  and  to  provide  that  the  cost  of  such 
district  sewer  shall  be  apportioned  against  all 
the  lots  or  pieces  of  ground  in  such  district, 
exdosive  of  the  public  highways,  and  to  levy 
and  assess  a  special  tax  by  ordinance  against 
each  lot  or  piece  of  ground  within  the  district 
to  pay  for  the  construction  of  such  sewer. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1072;   Dec  Dig.  { 

2.  Mdnioipai.  Cobpobations  (§S  488,  48»*)— 
Seweb  Assessment  —  Injunction  —  Estop- 
pel. 

Where  there  is  jurisdiction,  the  property 
owner  who  sees  sudi  improvement  made  witii 
btowledge  that  the  municipal  authorities  in- 
tend to  levy  and  assess  a  special  tax  against 
his  property,  and  that  those  who  do  the  work 
can  be  compensated  in  no  other  way,  and  offers 
no  objection  until  after  the  work  has  been 
done,  cannot  resort  to  a  court  of  equity  to  en- 


join such  assessment  upon  the  ground'  that  the 
proceedings  subsequent  to  the  ordinance  of  ne- 
cessity have  not  been  regular. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1147-11S2;  Dec. 
Dig.  H  488,  489.*] 

Error  from  Superior  Court,  Muskogee 
County;  Farrar  L.  McCain,  Judge. 

Suit  by  J.  J.  Rambo  and  others  against 
the  City  of  Muskogee  and  others.  Decree 
for  plaintiffs,  and  defendants  bring  error. 
Reversed  and  remanded. 

Gibson  &  Thurman,  of  Muskogee  (S.  V. 
O'Hare,  Wm.  T.  Hutchlngs,  and  Jas.  C.  Da- 
vis, all  of  Muskogee,  of  counsel),  tor  plain- 
tiffs In  error.  Benj.  B.  Wheeler,  John  B. 
Thomas,  Grant  Foreman,  and  0.  L.  Cunning- 
ham, all  of  Muskogee,  for  defendants  in  er- 
ror. 

KANE,  J.  This  was  a  suit  In  equity,  com- 
menced by  the  defendants  in  error,  plain- 
tiffs below,  against  the  plaintiffs  in  error, 
defendants  below,  for  the  purpose  of  en- 
joining the  enactment  of  an  ordinance  by 
the  city  of  Muskogee,  levying  an  assessment 
upon  various  lots  situated  In  said  city  to  . 
pay  for  the  construction  of  certain  sewers. 
Upon  trial  to  the  court  a  decree  was  entered, 
granting  the  relief  prayed  for,  to  reverse 
which  this  proceeding  In  error  was  com- 
menced. 

It  seems  that  on  the  12th  day  of  Septem- 
ber, 1910,  the  council  of  said  city  duly  pass- 
ed and  published  an  ordinance,  entitled  "An 
ordinance  creating  sewer  district  No.  12  in 
the  city  of  Muskogee,  Oklahoma;  providing 
for  the  construction  of  a  sewer  therein, 
adopting  plans,  spectQcations,  profiles,  plats, 
sections  and  complete  estimate  of  costs  of 
the  dty  engineer  for  the  construction  of  the 
said  sewer,  prescribing  the  dimensions  and 
material  to  be  used  in  the  construction  of 
the  samet  and  declaring  an  emergency," 
wherein,  among  other  things,  it  is  provided 
that  the  mayor  and  councilmen  deemed  it 
necessary  to  construct  a  sewer  within  and 
to  drain  the  district  created  and  described 
by  boundaries  as  sewer  district  No.  12,  in 
accordance  with  plans,  specifications,  profiles, 
plats,  and  sections  on  file  in  the  office  of  the 
city  engineer.  Thereafter,  after  the  city  en- 
gineer's specifications,  profiles,  plats,  sections, 
and  estimate  of  cost  were  approved  by  the 
mayor  and  council  of  said  city,  the  city  clerk 
was  directed  to,  and  did,  advertise  for  bids 
for  the  construction  of  said  sewer  In  said 
district  Thereafter  the  city  clerk  caused 
to  be  published  for  10  consecutive  days  a 
notice  to  contractors,  to  the  effect  that  he 
would  receive  bids,  to  be  made  upon  printed 
blanks  furnished  by  the  city  engineer,  for 
the  construction  of  a  sewer  in  sewer  district 
No.  12,  describing  said  district,  of  brick, 
concrete,  vitrified  brick,  and  vitrified  tile 
pipe,  in  accordance  with  the  plans  and  spec- 
ifications adopted  by  the  mayor  and  council 
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and  filed  In  the  office  of  the  dty  engineer, 
from  whom  the  same  might  be  obtained,  and 
requiring  said  bids  to  be  made  for  the.  lar- 
ger sections  of  said  sewer,  of  brick,  Class  A 
and  Class  O  concrete,  and  further  stated 
that  said  bids  would  be  opened  in  the  coun- 
cil chamber  at  8  o'clock  p.  m.  on  October  17, 
1910,  and  that  the  contract  would  be  award- 
ed to  the  lowest  and  best  bidder.  There- 
after four  bids  were  filed  with  the  dty  clerk, 
and,  upon  being  opened  by  the  council  at  the 
time  stated  in  said  notice  to  contractors,  and 
being  tabulated  by  the  city  engineer,  it  ap- 
pears that  P.  B.  McCormack  was  the  lowest 
and  best  bidder  on  the  work,  using  either 
brick  or  Class  C  concrete,  whereupon  he  was 
awarded  the  contract.  Shortly  thereafter 
the  contractor  commenced  work  on  the  sewer 
and  completed  the  same  without  any  objec- 
tion or  protest  of  any  kind  from  any  of  the 
plaintiffs,  although  during  the  progress  of 
the  work  he  had  two  large  machines,  weigh- 
ing 30  tons  each,  digging  ditches  from  3  to 
8  feet  wide  In  aU  parts  of  the  district,  as 
described  in  the  ordinance  and  published 
notices,  piling  up  dirt  from  15  to  20  feet 
.  high,  and  had  large  quantities  of  vitrified 
sewer  pipe,  brick,  sand,  cement  and  gravel 
scattered  all  over  said  district  in  such  a  way 
as  to  be  noticeable  to  any  person  in  that 
vicinity.  Prior  to  the  foregoing  proceedings, 
the  mayor  and  coundl  of  the  dty  of  Musko- 
gee had  established  street  improvement  dis- 
trict No.  94,  including  a  portion  of  Fifteenth 
street  lying  within  the  subsequent  boundaries 
of  said  sewer  district,  and  had  let  a  con- 
tract for  the  paving  and  draining  of  said 
street,  and  said  Improvement  had  been  con- 
structed, the  paving  having  been  laid  after 
the  building  of  a  drain  about  three  blocks 
long,  the  lower  end  of  which  was  left  closed 
up,  or  pent  in,  six  feet  under  the  surface  of 
the  ground,  because  there  was  at  that  time 
no  place  to  dump  it.  This  pent-ln  sewer  was 
built  as  a  part  of  the  street  improvement  at 
a  cost  of  $500  to  the  dty  of  Muskogee 
and  of  1450  to  the  abutting  property  own- 
ers. This  pent-in  sewer  was  afterwards  con- 
nected with  the  sewer  built  in  district  No. 
12.  Prior  to  the  passage  of  the  ordinance 
creating  sewer  district  No.  12,  the  city  en- 
gineer had  prepared  spedflcatlons  for  storm 
sewers  and  had  the  same  printed  In  immphlet 
form,  there  being  many  copies  all  alike  in 
his  office  when  the  ordinance  was  passed. 
These  spedflcatlons  provided  In  detail, 
among  other  things,  what  quality  of  the  va- 
rious materials  was  to  be  used  in  building 
storm  sewers,  the  different  classes  of  ex- 
cavation, and  how  excavating  was  to  be 
done,  how  mixtures  were  to  be  made,  and 
the  manner  In  which  all  work  should  be 
done.  Aside  from  the  redtal  in  the  ordi- 
nance that  plans,  spedflcatlons,  profiles, 
plats,  and  sections  were  then  on  file  in  the 
office  of  the  city  engineer,  it  does  not  affirma- 
tively aMiear  that  a  copy  of  the  spedfica- 
tlons  for  storm  sewers  was  separated  from 


the  others  and  marked  "Filed,"  but  it  does 
appear  that  at  all  times  from  the  creation  of 
sewer  district  No.  12  to  the  trial  of  this 
case  such  specifications  were  in  the  dty  en- 
gineer's office,  and  were  the  only  ones  to 
which  the  ordinance  creating  the  sewer  dis- 
trict could  have  referred.  After  the  work 
had  been  entirely  completed  by  the  contrac- 
tor, the  city  authorities  were  about  to  levy 
special  assessments  on  the  abutting  property 
hi  sewer  district  No.  12,  In  payment  of  said 
improvement,  whereupon  this  salt  was  com- 
menced. 

The  grounds  upon  which  the  plaintiffs  pray 
relief  are:  (1)  That  the  Junction  Avenue 
sewer,  although  it  Is  designated  a  district 
sewer  in  the  ordinance,  is  in  law  and  fad  a 
public  sewer,  which  ought  to  be  paid  for  by 
the  people,  and  no  authority  is  conferred  by 
law  upon  the  dty  to  build  such  a  sewer  by 
assessing  the  cost  thereof  against  the  prop- 
erty owners  of  the  prescribed  district  (2) 
That  the  constructloh  of  said  sewer  was  an 
effort  on  the  part  of  the  dty  authorities  to 
tax  the  property  owners  of  sewer  district  No. 
12  without  making  provision  fOr  taxing  said 
area.  (3)  A  sewer  district,  once  having  been 
created,  which  embraced  part  of  the  terri- 
tory within  district  No.  12,  and  a  district 
sewer  built  therein,  and  the  cost  of  said 
sewer  having  been  assessed  against  the  prop- 
erty of  said  district,  the  dty  is  without  aa- 
thority  of  law  to  change  the  boundaries  of 
that  district,  Indude  it  in  another  sewer  dis- 
trict, or  reassess  the  property  owners  for 
the  cost  of  another  sewer  outside  the  original 
district  (4)  No  spedfications  having  been 
prepared  or  adopted  by  the  council,  as  pro- 
vided by  the  statutes,  and  placed  on  file  in 
the  office  of  the  dty  engineer,  as  Indicated  by 
the  ordinance  creating  the  district  and  pro- 
viding for  the  letting  of  the  contract  no  legal 
contract  could  be  entered  for  building  a 
district  sewer,  or  a  valid  assessment  made 
to  pay  the  costs  thereof.  (5)  The  law  of  Ok- 
lahoma, under  which  the  sewer  herein  Is 
construded,  is  unconstitutional  and  void  In 
that  it  seeks  to  Impose  an  assessment  for  a 
local  Improvement  without  notice  to  or  an 
opportunity  to  be  heard  on  the  part  of  the 
parties  to  be  assessed. 

Counsel  for  the  defendants  contend:  (1> 
That  It  was  the  Intention  of  the  Legislature 
that  a  munldpal  corporation  should  exercise 
Its  own  discretion  in  determining  whether  a 
sewer  should  be  constructed  as  a  public 
sewer,  or  as  a  district  sewer,  and  that  their 
action  in  dedaring  this  to  be  a  district  sewer 
is  conclusive  upon  that  question.  (2)  That 
the  construction  of  a  drain  for  three  blocks 
as  a  part  of  a  paving  district  (street  im- 
provement district  No.  94)  could  not  invali- 
date the  proceedings  for  the  creation  of 
sewer  district  No.  12,  the  letting  of  the  con- 
trad  therein,  nor  relieve  the  property  of 
plaintiffs  from  assessment  for  the  cost  of 
the  sewer  In  district  No.  12.  (3)  The  court 
erred  in  condudlng  as  a  matter  of  law  that 
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the  InsaflSdency  of  tbe  spedflcattons  for  the 
sewer  In  district  No.  12  was  a  Jurisdictional 
defect  which  in  Itself  avoided  the  contract 
between  the  defendants  and  the  dty  of  Mus- 
kogee. (4)  That  the  constitutionality  of  the 
sewer  law  of  this  state  Is  no  longer  an  open 
question  In  this  Jurisdiction.  (5)  The  court 
erred  in  refusing  to  conclude  that  the  silence 
and  acquiescence  of  tbe  property  owners 
during  the  construction  of  the  sewer  estopped 
them  from  raising  objections  to  the  proceed- 
ings of  the  dty  of  Muskogee  in  the  creation 
of  the  sewer  district  and  tbe  letting  of  the 
contract  for  building  a  sewer  therein. 

[1, 2]  In  Tlew  of  the  numerous  dedalons  of 
this  court,  holding  under  stmllar  circumstanc- 
es to  the  effect  that,  where  a  property  own- 
er stands  by  and  sees  public  improvements 
that  win  benefit  his  property  go  on,  with  full 
knowledge  that  be  is  to  be  assessed  therefor, 
without  making  any  objection  thereto  until 
after  the  work  is  entirely  completed,  such 
itllence  and  acquiescence  constitute  such  lach- 
es as  will  bar  him  from  resorting  to  a  court 
of  equity  to  enjoin  the  payment  of  the  special 
assessments  levied  for  the  purpose  of  paying 
for  the  same,  we  do  not  deem  It  necessarx 
to  determine  any  one  of  tbe  many  questions 
argued  by  counsel  for  defendants  in  error 
as  to  the  legality  or  illegality  of  the  proceed- 
ings under  which  the  sewers  herein  were  con- 
structed, subsequent  to  the  passage  and  pub- 
lication of  the  ordinance  dedaring  the  ne- 
cessity for  the  sewer,  in  pursuance  to  section 
989,  Comp.  .Laws  OkL  1909,  which  provides 
that:  "Whenever  the  mayor  and  coundlmen 
shall  deem  such  district  sewers  necessary,  as 
provided  for  in  section  three  of  this  act  (986) 
they  may  proceed  with  such  work  and  shall 
cause  to  be  prepared  sections,  profiles,  and 
spedficatlons  for  the  work,  together  with 
the  complete  estimate  of  the  costs.  And  the 
mayor  and  coundlmen  shall  have  the  power 
to  adopt  any  material  or  methods  for  the 
construction  of  such  sewers  and  to  have  such 
plans  prepared  in  accordance  with  its  di- 
rections as  to  the  kind  of  material  used.  Up- 
on the  completion  of  the  plans  and  spedfica- 
tlons and  thdr  adoption  by  the  mayor  and 
coundlmen,  they  shall  advertise  for  sealed 
bids  for  the  performance  of  such  work,  for 
at  least  ten  days  if  published  In  a  daily 
newspaper,  or  at  least  two  weeks  if  publish- 
ed In  a  weekly  newspaper,  which  paper  shall 
be  of  general  circulation  In  the  dty,  and 
which  notice  may  contain  any  reasonable 
conditions  to  be  imposed  by  the  mayor  and 
coundlmen  with  reference  to  the  letting  of 
snch  contract,  and  may  require  the  giving  of 
a  good  and  suffident  bond  for  the  faithful 
execution  of  the  work,  and  for  the  protec- 
tion of  the  dty,  and  all  property  owners 
against  any  loss  or  damage  by  the  negligent 
execution  of  such  work.  At  the  time  and 
place  spedfled  in  the  notice,  the  mayor  and 
coundlmen  shall  award  the  contract  to  tbe 
lowest  responsible  bidder  for  the  work,  which 
contract  shall  in  no  case  exceed  the  estimate 


of  costs  submitted  with  the  plans  and  sped- 
ficatlons and  shall  be  subject  to  the  rlgbt 
of  the  mayor  and  coundlmen  to  reject  any 
and  all  bids  and  to  readvertise  for  other 
bids  when  none  of  the  same  are,  in  their 
Judgment,  satisfactory.  Provided,  that  where 
a  majority  of  the  property  owners  in  any 
block  petition  the  mayor  and  coundlmen  for 
a  lateral  sewer  through  or  in  snch  block,  the 
advertising  for  bids  shall  not  be  necessary, 
but  tbe  mayor  and  coundlmen  may  cause 
such  improvement  to  be  made  without  such 
notice."  City  of  Perry  v.  Davla  et  al.,  18 
Okl.  427,  90  Pac.  865;  Kerker  v.  Bocher,  20 
Okl.  729,  95  Pac.  981 ;  Paulsen  v.  aty  of  El 
Reno,  22  Okl.  734,  98  Paa  958;  Jenkins  v. 
Oklahoma  City  et  aL,  27  Okl.  230,  111  Pac. 
941;  Lonslnger  v.  Ponca  City,  27  Okl.  397, 
112  Pac.  1006;  Weaver  v.  City  of  Chlckasha, 
36  Okl.  226,  128  Pac.  306 ;  Schulz  r.  Rltter- 
buBch,  38  Okl.  — ,  134  Pac.  961;  City  of 
Bartlesville  et  aL  v.  Holm  et  al.,  139  Pac. 
273;  City  of  BarUeeviUe  et  al.  v.  Bucy,  139 
Pac.  -277;  and  City  of  Bartlesville  v.  Revard, 
139  Pac.  277,  Just  decided  by  this  court,  and 
not  yet  ofildally  reported.  The  foregoing 
antborltleB  support  the  doctrine  that  where 
there  is  Jurisdiction,  the  property  owner  who 
sees  the  improvement  made  and  offers  no 
objection  cannot  defeat  the  assessment  upon 
the  ground  that  the  proceedings  have  not 
been  regular.  2  Elliott,  Roads  &  Streets,  { 
772.  On  the  question  of  what  constitutes 
Jurisdictional  facts,  the  courts  seem  to  be 
in  irreconcilable  disagreement  We  Tentore 
to  suggest,  however,  that  in  some  of  the  cas- 
es where,  as  in  this  case,  the  attack  was 
collateral,  the  courts  have  erred  in  pronounc- 
ing the  proceeding  absolutely  void,  and  that 
in  others,  where  the  attack  was  direct,  they 
erred  in  doing  more  than  declaring  the  pro- 
ceedings to  be  erroneoua  The  true  rule,  we 
take  it,  is  that  If  the  proceedings  are  entire- 
ly without  or  beyond  the  authority  of  the 
tribunal,  they  are  absolutely  void;  but  where 
they  are  not  entirely  beyond  the  scope  of  the 
Jurisdiction  of  tbe  tribunal,  they  are  simply 
voidable.  1  Elliott,  Roads  &  Streets  (3d 
Bd.)  {  007;  Bartlesville  v.  Holm  et  al.,  supra. 
There  seems  to  be  no  doubt  that  the  ordi- 
nance dedaring  the  necessity  for  a  sewer  dis- 
trict passed  by  the  authorities  of  the  dty  of 
Muskogee,  In  pursuance  of  section  989,  supra, 
prescribed  the  limits  of  the  district  as  provid- 
ed for  by  section  986  of  the  same  act,  and 
that  the  same  was  published  as  required  by 
law.  It  is  admitted  that,  notwithstanding 
the  passage  and  publication  of  the  ordi- 
nance, of  necessity,  the  title  and  substance 
of  which  have  been  herdnabove  set  out,  and 
the  other  facts  which  tended  to  apprise  the 
property  owners  of  the  fad  that  extensive 
public  improvements  tending  to  benefit  their 
property  were  contemplated,  which  the  mu- 
nldpal  authorities  intended  should  be  paid 
for  by  spedal  assessments  against  their  prop- 
erty for  benefits,  the  work  of  constructing 
the  sewer  progressed  for  approximately  three 
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months,  dnrlog  wtalch  time  It  was  practical- 
ly completed,  before  the  property  owners 
were  aroused  to  contest  the  right  of  the  dty 
and  the  contractor  to  have  the  property  ben- 
efited taxed  to   pay  for  the  Improvement 

Counsel  for  the  property  owners  say,  how- 
ever, that:  "The  sewer  law  of  Oklahoma 
does  not  provide  an  opportunity  for  protest, 
and  no  matter  If  every  property  owner  In  the 
district  had  protested  against  the  building  of 
this  sewer,  either  before  or  after  the  con- 
tractor had  begun  work,  their  protest  would 
have  availed  them  nothing." 

In  City  of  Perry  v.  Davis  et  al.,  supra,  Mr. 
Justice  Garber,  who  delivered  the  opinion  for 
the  court,  on  the  question  of  notice  said: 
"Thus  we  see  that  the  property  owners  of 
sewer  district  No.  1  in  the  dty  of  Perry  were 
notified:  First,  by  the  publication  of  the 
ordinance  creating  the  district,  stating  that 
it  was  deemed  necessary  for  sanitary  pur- 
poses, and  that  a  sewer  would  be  constructed 
therein  according  to  certain  regulations  set 
out  in  the  ordinance;  second,  by  the  publica- 
tion for  10  consecutive  days  in  a  newspaper 
of  general  circulation  in  the  dty  of  Perry  of 
the  notice  for  bids  for  the  construction  of 
the  sewer;  third,  the  publication  for  four 
consecutive  weeks  of  the  ordinance  levying 
and  assessing  the  tax.  Suffldent  notice  was 
therefore  given  to  the  defendants  in  error 
in  this  case,  who  were  all  residents  of  the 
city  of  Perry,  affording  them  opportunity  to 
protect  their  rights  before  the  tax  levied  be- 
came a  fixed  charge  or  lien  against  their 
property." 

The  same  may  be  said  of  the  property  own- 
ers who  are  parties  to  the  instant  suit  In 
speaking  of  the  remedies  available  to  the 
property  owners  and  their  duty  to  pursue  the 
same  promptly  upon  receiving  such  notice, 
the  learned  Justice  said :  "It  was  the  plain 
duty  of  the  defendants  In  error,  upon  the 
publication  of  the  ordinance  creating  the 
sewer  district,  or  when  they  learned  that 
labor  and  money  were  being  expended  In  the 
actual  construction  of  the  sewer,  to  vigorous- 
ly oppose  and  protest  against  it;  then  was 
an  opportune  time  to  test,  by  Injunction  or 
other  proceedings,  the  legality  of  the  various 
steps  being  taken." 

It  was  under  the  same  statute  construed 
In  that  case  that  the  improvement  herein  in- 
volved was  constructed.  Indeed  practically 
all  the  sewer  systems  in  all  the  dtles  In  this 
state  were  constructed  under  the  same  act, 
and  the  construction  placed  thereon  in  City 
of  Perry  v.  Davis  et  aL,  supra,  lias  been 
accepted  as  final  by  the  bendi  and  bar  of 
Oklahoma,  as  a  territory  and  as  a  state,  for 
a  great  many  years.  Under  the  construction 
placed  ui)on  the  act,  the  publication  of  the 
ordinance,  of  necessity,  has  been  deemed  suf- 
fldent notice  to  the  property  owners  of  all 
the  facts  therein  contained,  and  injunction  or 
other  proceedings  in  the  ordinary  courts  of 
general  Jurisdiction  have  been  deemed  to  be 


thdr  remedy  if  they  have  any  complaints  or 
objections  to  make  to  the  validl^  of  the 
proceeding  under  wlildi  the  publication  for 
the  improvement  is  made.  Nether  the  act  it- 
self nor  the  decision  of  the  court  fixes  any 
q)edflc  time  within  which  complaints  or  ob- 
jections may  be  filed.  But  the  decision  un- 
questionably holds  that  the  act  under  whldi 
the  Improvement  was  made  oonstitntes  due 
process  of  law;  that  the  passage  and  pub- 
lication of  the  ordinance,  of  necessity,  in  pur- 
suance to  the  act,  constitutes  notice  and  con- 
fers Jurisdiction  upon  the  dty  authorities  to 
perform  the  work  and  provide  for  the  pay- 
ment therefor;  that  it  was  the  duty  of  the 
property  owners,  upon  the  publication  of  the 
ordinance  creating  the  sewer  district,  or  upon 
discovering  that  labor  and  money  were  about 
to  be  expended  in  the  actual  construction  of 
a  public  work  whicb  would  tend  to  benefit 
thdr  property,  to  promptly  take  action,  by 
injunction  or  otherwise,  against  the  proceed- 
ings providing  for  such  Improvements,  if  in 
their  Judgment  they  are  Irregular.  Under 
the  rule  therein  laid  down,  the  property 
owners  cannot  stand  by  without  objection  or 
protest  while  the  public  work  is  in  progress, 
and  when  the  entire  work  is  completed  and 
they  are  called  upon  to  pay  thdr  resxjective 
assessments  for  the  benefits  received,  then 
invoke  relief  by  injunction  in  a  court  of  equi- 
ty. Other  cases  to  the  same  effect  are: 
Lumber  Co.  v.  Muskegon,  152  Mich.  59,  115 
N.  W.  957;  Townsend  v.  Manistee,  88  Mich. 
408,  50  N.  W.  821;  Elkhart  v.  Wlckwlre,  121 
Ind.  331,  22  N.  B.  842;  Collins  v.  Holyoke, 
146  Mass.  298,  16  N.  E.  908;  Paulson  v.  Port- 
land, 16  Or.  450,  19  Pac.  450,  1  I*  E.  A.  673: 
Pittsburg,  etc.,  R.  Co.  v.  Fish,  158  Ind.  525. 
63  N.  E.  454;  Spauldlng  v.  Baxter,  25  Ind. 
App.  485,  68  N.  B.  651. 

For  the  reasons  stated,  the  Judgment  of  the 
court  below  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  proceed  in  ac- 
cordance with  this  opinion.  All  the  Justices 
concur. 


WESTERN  UNION  TELEQBAPH  00.  T. 

DOBYNS. 

(Supreme  Court  of  Oklahoma.    Feb.  8,  1914-) 

(Syllahui  by  the  Court.) 

1.  Teleobaphs  and  Telephones  (§  27*)  — 
Tbansmibsion  of  Message  —  Coktbact— 
What  Law  Govebns. 

In  an  action  for  damages  against  a  tele- 
graph company  for  failure  to  properly  transmit 
a  message,  where  the  entire  contract  was  made 
and  fuUy  executed  in  the  Indian  Territoryprior 
to  statehood,  the  law  in  force  in  said  ttfntorr 
at  the  time  the  contract  was  made  must  govern. 
[Ed.  Note.— For  other  cases,  see  Teleicrapta 
and  Telephones,  Cent  Dig.  {  80 ;  Dec.  Dig.  f 
27.*] 

2.  tsleabaphs  and  telephones  ({  27*)  — 
Transmission  of  Messaob  —  Contbact— 
What  Law  Governs. 

Such  a  contract  being  an  Indian  Territory 
contract,  the  common  law  and  the  statutes  ex- 
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tended  in  force  in  said  territory  by  the  United 
States  are  applicable  thereto,  and  the  decisions 
o{  the  federal  courts  are  binding  on  this  court 
in  snch  an  action. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  80;  Dec.  Dig.  { 
27.*] 

3.  Teleobapes  and   Telxphorss  (|  S*)  — 
telxoaafh  gokpanies. 

At  that  time  telegraph  companies  in  the 
Indian  Territory  were  not  common  carriers.  ' 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  ^  8;  Dec.  Dig.  | 
3.»] 

4.  TrLEOBAFHa  AND  Tbixfhonxs  ($  64*)  — 

Contract  Luotation  of  Liabujtt  —  VA- 

UDITT. 

At  that  time  and  place  telegraph  companies 
had  the  right  to  contract  concerning  the  trans- 
mission of  messages  and  might  contract  to  send 
them  either  at  sender's  risk  at  a  certain  rate,  or 
at  the  company's  risk,  if  the  message  -was  to  be 
repeated,  at  a  rate  to  be  increased  by  one-half, 
or  they  might  insure  the  correctness  of  trans- 
mission for  an  additional  sum  to  be  agreed  upon. 
[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephone*,  Cent  Dig.  H  39-47;  Dec.  Dig. 
|M.»1 

5.  Telzokaphb  and  Telephones  (8  64*)  — 

CoNTRAOT  LnOTATION   OF  LlABlUTT  —   VA- 
UDITY. 

At  that  time  and  place  a  telegraph  com- 
pany could  provide  for  Its  exemption  nom  lia- 
bili^  for  error  in  nnrepeated  messages,  in  the 
absence  of  willful  misconduct  or  gross  negli- 
gence. 

[Eld.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  U  3d-47 ;  Dec.  Dig. 
154.*] 

6.  Appxax.  and  Ebbox  (t  870*)— Time  fob  Ap- 

PKAI/— OVXBBtJUNO  OF  DEHtrBKEB. 

This  court  will  review  an  order  overruling 
a  demurrer,  although  the  statutory  time  for  tak- 
ing an  appeal  therefrom  has  expired,  provided 
the  proceeding  in  error  to  review  the  final  judg- 
ment in  the  action  has  been  commenced  within 
the  statutory  period. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  Jj  3451,  3487-3489,  3491- 
3512;   Dec.  Dig.  {  870.*] 

7.  Apfbal  and  Ebbob  ({  339*)- Tike  fob  Af- 

FEAI/— SnSTAININO  OF  DeKUBBEB. 

Where  a  demurrer  has  been  sustained,  in 
order  to  review  the  order  sustaining  same,  the 
appeal  must  be  had  from  such  order  within  the 
statutory  time  for  taking  an  appeal. 

[Ed.  Note.— For'  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1883-1887  ;  Dec.  Dig.  i 
339.*] 

Uoaunlsstoners'  Opinion,  Division  No.  1. 
Krror  from  Connty  Court,  Garvin  County;  W. 
B.  M.  MitcbeU,  Judge. 

Action  by  T.  J.  Dobyns  against  the  West- 
em  Union  Telegraph  Company.  Jadgment 
for  plaintiff,  and  defendant  brings  error.  Be- 
versed  and  renuinded. 

Geo.  H.  Fearons,  of  New  York  (3ty,  and 
Albert  Rennie,  of  Pauls  Valley,  for  plaintiff 
in  error.  J.  B.  Thompson,  of  Pauls  Valley,  for 
defendant  In  error. 

BOBEHTSON,  C.  This  action  was  com- 
menced in  the  county  court  of  Garvin  county 
on  January  9,  1909,  by  T.  J.  Dobyns,  herein- 
after referred  to  as  plaintiff,  against  the 
Western  Union  Telegraph  Company,  herein- 


after referred  to  as  the  tdegrapb  company, 
to  recover  damages  on  account  of  negligence 
of  the  telegraph  company  In  the  transmission 
of  a  telegram.  In  the  petitloo  it  was  alleged: 
That  on  May  31,  1907,  the  plaintiff  deUvered 
to  the  defendant,  at  Maysvllle,  Ind.  T.,  for 
transmission  to  P.  B.  Schow  &  Bro&,  at  CUf- 
ton,  Xez.,  a  message  reading  as  follows: 
"Maysvlile,  I.  T.  5—81.  To  P.  B.  Scbow  Sc 
Bros.:  Offer  immediate  shipment  car  No. 
three  bulk  white  f.  o.  b.  Maysvllle.  Flfty- 
siz.  Answer.  T.  J.  Dobyna"  That  in  trans- 
mitting said  message  the  word  "white,"  mean- 
ing com,  was  changed  to  "wheat"  That  on 
said  day  P.  B.  Schow  &  Bros,  accepted  said 
offer  by  telegraph  to  the  plaintiff  In  the  fol- 
lowing words:  '*Cllfton,  Texas,  5—31.  T. 
J.  Dobyns,  Maysvllle,  I.  T.:  Offer  accepted 
No.  tbree  bulk  white  flfty-slx  cents,  provided 
you  load  capacity  car  and  sweet  P.  E.  Schow 
&  Bros."  Plaintiff  loaded  and  shipped  a  car 
of  com  In  accordance  with  the  terms  of  the 
telegram  and  attached  the  bill  of  lading  to 
the  draft  for  the  price.  The  consignee  re- 
fused the  com,  the  draft  was  protested,  and 
plaintiff  was  compelled  to  ship  the  com  to 
McGregor,  Tex.,  to  get  a  market  for  It  That 
be  was  put  to  the  expense  of  telephone  calls, 
protest  fees,  time  and  expense  of  himself  to 
Clifton  and  McGregor,  and  also  tliat  23  bush- 
els and  10  pounds  of  com  was  stolen,  all  of 
which,  together  with  the  difference  In  the 
amount  received  for  the  com  and  the  56 
cents,  amounted  to  $205.96,  for  wlilcb  be 
sought  Judgment 

Defendant  on  August  23,  1910,  filed  Its  de- 
murrer to  that  portion  of  plaintiff's  first 
amended  petition,  alleging  shortage  in  the 
corn,  and  further  that  said  petition  nowhere 
states  that  plaintiff  paid  or  contracted  to 
pay  defendant  anything  for  its  services  ren- 
dered in  sending  said  message.  The  demur- 
rer was  by  the  court  overruled.  Thereafter 
defendant  a&swered,  denying  each  and  every 
material  allegation  the  said  petition  contain- 
ed, not  spedtlcally  admitted,  and  alleged.  In 
addition,  that  the  message  received  for  trans- 
mission was  obscure  to  the  employes  of  de- 
fendant, and  said  message  was  therefore  of 
doubtful  meaning,  and  that  plaintiff  in  de- 
livering said  message  did  so  under  an  agree- 
ment Indorsed  on  the  back  of  the  same,  which 
contained,  among  other  terms,  the  following: 
"All  messages  taken  by  this  company  are 
sabject  to  the  following  terms:  To  guard 
against  mistakes  or  delays,  the  sender  of  a 
message  should  order  It  repeated;  that  is, 
telegraphed  back  to  the  originating  office  for 
comparison.  For  this  one-half  the  regular 
rate  Is  charged  In  addition.  It  is  agreed  be- 
tween the  sender  of  the  following  message 
and  this  company  that  the  said  company  shall 
not  be  Uable  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  nondelivery  of 
any  unrepeated  message,  beyond  the  amount 
received  for  sending  same;  or  tor  errors  in 
cipher  or  obscure  messages."    It  further  an- 
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swered  and  denied  BabUity  for  ttat  tbe  plain- 
tiff never  paid,  nor  agreed  to  pay,  the  de- 
fendant anything  for  Its  services  In  the  trans- 
mission of  aald  message ;  that  the  said  mes- 
sage was  an  unrepeated  message,  and,  ac- 
cording to  the  contract  entered  Into,  the  tele- 
graph company  was  In  no  wise  responsible 
by  reason  of  the  error  In  transmission  ex- 
cept to  the  amount  paid  for  Its  transmission. 
The  defendant  further  alleges  that  plaintiff 
was  offered  67  cents  per  bushel  for  the  com 
on  arrival  of  said  car  at  Clifton  If  It  graded 
No.  3  dry  and  sound,  but  that  said  corn  did 
not  come  up  to  the  spedflcatlons,  nor  to  the 
specifications  mentioned  In  the  message  above 
set  out,  but  notwithstanding,  plaintiff  was 
offered  62i^  cents  per  bushel  for  the  com  on 
June  IS,  1907 ;  that  had  said  com  been  up  to 
the  grade  stated  in  said  message,  at  the  price 
offered,  plaintiff  would  have  realized  within 
130.10  of  the  price  stated  in  said  message; 
that  on  the  day  plaintiff  began  loading  said 
com  it  came  to  his  knowledge  that  P.  B. 
Schow  ft  Bros,  thought  they  were  buying 
wheat  Instead  of  com,  and  that  plaintiff  took 
the  chances  of  said  corn  being  accepted  and 
shipped  same  without  receiving  the  confirma- 
tion, and  that  therefore  the  loss  is  directly 
liable  to  plaintifTs  own  negligence  and  not 
to  that  of  the  telegraph  company. 

On  August  23,  1910,  plaintiff  filed  a  demur- 
rer to  that  part  of  defendant's  answer  set- 
ting np  as  a  defense  to  this  action  the  terms 
of  the  contract  as  to  unrepeated  and  ob- 
scure messages  and  to  that  part  alleging  ab- 
sence of  contract  to  pay  anything  for  the 
services  of  transmission,  which  demurrer 
was  sustained  by  the  court,  and  on  the  same 
day  the  plaintiff  filed  his  reply,  consisting  of 
a  general  denial.  The  cause  went  to  trial 
and  resulted  in  a  yerdlct  of  $180  against  the 
defendant.  Motion  for  new  trial  was  filed, 
overruled,  and  defendant  brings  this  appeal 
to  reverse  the  judgment  entered  therein. 

[1J  The  telegram  having  been  delivered  to 
the  telegraph  company,  for  transmission,  in 
the  Indian  Territory  prior  to  statehood,  and 
the  whole/ transaction  having  been  completed 
in  said  territory  prior  to  statehood,  it  follows 
that  the  contract  thus  made  by  the  parties 
was  an  Indian  Territory  contract,  governed 
by  the  laws  In  force  in  that  Jurisdiction  at 
the  time.  Tumer  v.  Grail,  24  Okl.  135,  103 
Pac.  676;  W.  V.  Tel.  Co.  v.  Pratt,  18  OkL 
274,  89  Pac.  237;  Barnes  v.  American  Soda 
Fountain,  32  Okl.  81,  121  Pac.  250. 

The  foregoing  fact  should  be  borne  In 
mind  in  order  to  prevent  confusion  with  the 
later  cases,  as  it  has  been  held  in  Levy 
Bros.  V.  W.  U.  Tel.  Co.,  135  Pac.  423,  de- 
cided September  23,  1913,  that,  when  a  tele- 
graph company  falls  to  properly  and  correct- 
ly transmit  a  message,  an  action  for  damages 
resulting  therefrom  is  one  sounding  in  tort 
and  not  for  breach  of  contract. 

[2]  Therefore,  In  order  to  determine  what 
the  law  is  governing  this  cause  of  action.  It 
becomes  our  duty  to  investigate  the  common 


law  as  it  existed  In  the  Indian  Territory  at 
the  time,  as  well  as  the  acts  of  Congress 
then  In  force,  both  to  be  construed  and  ap- 
plied as  construed  and  applied  by  the  federal 
courts,  and  in  this  connection  it  is  well  to 
observe,  as  has  been  suggested  by  counsel 
for  plaintiff  in  error,  that  chapter  145  of 
Mansfield  Digest  of  the  Laws  of  Arkansas 
was  not  extended  over  and  put  in  force  in 
the  Indian  Territory  by  Congress,  notwith- 
standing the  assumption  to  that  effect  by  the 
Supreme  Court  of  the  territory  of  Oklahoma 
In  W.  U.  TeL  Co.  V.  Pratt,  18  OkL  274,  89 
Pac.  237. 

[S]  The  federal  courts,  prior  to  the  time 
this  cause  of  action  arose,  had  decided  the 
questions  In  this  case  adversely  to  the  con- 
tention of  defendant  in  error.  Thus  it  had 
been  held  in  Southern  Express  Co.  v.  Cald- 
well, 21  WaU.  (88  U.  S.)  264,  22  L.  Ed.  556. 
W.  U.  Tel.  Co.  v.  Texas,  105  U.  S.  460,  26 
L.  Ed.  1067,  and  Primrose  v.  W.  U.  TeL  Co., 
154  U.  S.  1,  14  Sup.  Ct  1098,  38  L.  Ed.  883, 
that  telegraph  companies  are  not  common 
carriers  and  are  not  subject  to  the  same  lia- 
bility. 

[4,  6]  While  In  Primrose  v.  W.  U.  TeL  Co., 
supra,  Halstead  v.  Postal  TeL  Co.,  193  N.  T. 
293,  86  N.  E.  1078,  19  L.  R.  A.  (N.  S.)  1021, 
127  Am.  St  Rep.  952,  and  Pearsall  v.  W.  U. 
TeL  Co.,  124  N.  Y.  270,  26  N.  E.  537,  21  Am. 
St.  Rep.  662,  that  telegraph  companies  have 
the  right  to  contract  concerning  the  trans- 
mission of  messages,  and  that  they  may  send 
them  either  at  the  sender's  risk  at  a  certain 
rate,  or  at  the  company's  risk  If  the  message 
Is  repeated  at  a  rate  increased  by  one-half, 
or  they  may  Insure  the  correctness  of  the 
transmission  for  an  additional  sum  to  be 
agreed  upon ;  and  It  has  also  been  held  in 
Primrose  v.  W.  U.  TeL  Co.,  supra,  Halstead 
v.  Postal  TeL  Co.,  supra,  and  in  W.  U.  Tel. 
Co.  V.  Coggin,  68  Fed.  138,  15  C.  a  A.  231, 
Box  V.  Postal  Tel.  Co.,  165  Fed.  138,  91  C. 
O.  A.  172,  28  I*  R.  A.  (N.  S.)  666,  Wheelock 
V.  Postal  Tel.  Co.,  197  Mass.  119,  83  N.  E.  313, 
14  Ann.  Cas.  188,  and  W.  tJ.  Tel.  Co.  v.  Pratt, 
supra,  that  the  provision  exempting  the  tele- 
graph companies  for  liability  for  error  in 
unrepeated  messages  Is  binding  and  valid  In 
the  absence  of  willful  misconduct  and  gross 
negligence.  Hence  it  necessarily  follows  that 
the  lower  court  erred  in  sustaining  defend- 
ant In  error's  demurrer  to  the  answer,  whldi 
set  up  the  terms  of  the  contract  as  to  un- 
repeated messages,  and  that  the  demurrer 
to  that  part  of  the  defendant's  answer  set- 
ting up  the  terms  of  the  contract  as  to  ob- 
scure messages  should  have  been  overruled, 
and  that  the  court  erred  In  refusing  to  per- 
mit the  introduction  in  evidence  of  the  con- 
tract on  the  back  of  the  original  message, 
and  also  erred  In  refusing  to  permit  the  tele- 
graph company's  counsel  to  read  the  same 
to  the  Jury. 

[6, 7]  Counsel  for  plaintiff  contend  that 
we  are  without  JurlsdIctloB  to  examine  the 
foregoing  asslgpments  of  error  as  raised  by 
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tbe  telegraph  company  for  that,  the  points 
involved  having  been  raised  by  it  in  the  trial 
court  by  demurrer  and  the  demurrer  having 
been  overruled,  the  appeal  should  have  been 
prosecuted  from  the  order  of  the  trial  court 
in  overruling  the  demurrer  and  brought  to 
this  court  within  one  year  from  tbe  day  the 
same  was  overruled,  which  was  not  done; 
but  this  is  not  the  correct  rule.  Had  the  de- 
murrer been  snstained,  instead  of  being  over- 
ruled, the  foregoing  mle  would  have  obtain- 
ed, for,  when  a  court  sustains  a  demurrer, 
the  effect  of  snch  ruling  is  to  eliminate  from 
the  case  all  further  consideration  of  the 
point  involved,  but,  when  the  demurrer  is 
overruled,  the  fault  of  the  pleading,  or  the 
objectionable  matter,  sought  to  be  eliminated, 
is  retained  in  the  case  and  affects  its  whole 
subsequent  history,  and  the  error  committed 
by  the  court  can  be  examined  when  the  whole 
case  la  considered  on  appeal,  provided  the 
appeal  in  the  case  proper  is  seasonable 
(Walla  et  al.  v.  Farrington,  27  OkL  754,  116 
Pac.  428,  35  L.  R.  A.  [N.  S.]  1174;  Love, 
Sheriff,  et  aL  v.  Cavett,  26  OkL  179, 109  Pac. 
553;  Mechanics',  etc..  Bank  v.  Harding,  65 
Kin.  655,  70  Pac.  655;  Connor,  Sheriff,  etc., 
V.  WUkie,  1  Kan.  App.  492,  41  Paa  71), 
whereas,  if  the  matter  attacked  by  the  de- 
murrer is  eliminated  from  the  case  by  sus- 
taining the  demurrer,  the  error  must  be  cur- 
ed by  appeal  direct  from  the  order  sustain- 
ing said  demurrer  and*  within  the  statutory 
time  allowed  for  appeaL 

From  a  consideration  of  the  foregoing,  it 
follows  that  the  judgment  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

PBR  CURIAM.    Adopted  Iti  whole. 


BARKER  V.  DENNING  et  ox. 

(Supreme  Court  of  Kansas.     Feb.  7,  1914. 

Rehearing  Denied  Feb.  14,  1914.) 

(BytUthut  by  the  Court.) 

1  Covenants  (§  96*)  —  Wabbantt  —  Incpm- 

BBANCEa— Possession. 

Upon  the  sale  of  a  piece  of  land  and  a 
aeJiTery  of  a  deed  therefor  warranting  the  land 
to  be  free  and  clear  of  all  incumbrances,  the 
pantee  is  entitled  to  the  possession  of  tbe 
land  from  the  date  of  tbe  delivery  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  H  111-129;   Dec.  Dig.  §  96. »] 

2.  COVBNANTS  (S  96*)— Wabbantt  — Gban- 
TEE's  Right  to  Posskbsion— Notice  to  Va- 
cate. 

If  tbe  land  is  in  the  possession  of  a  tenant 
01  the  grantor  at  tbe  time  of  the  conveyance, 
no  doty  rests  upon  the  grantee  to  notify  the 
tenant  to  vacate,  but  the  duty  rests  upon  the 
{ranter  to  deliver  possession  in  accordance 
with  tbe  deed. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  H  111-129:   Dec  Dig.  §  96.*] 

8.  Covenants  (J  12J*)— Wabbantt— Bkkaoh 
— Recovebt  or  Davaoes. 

If  the  grantee  is  excluded  from  the  posses- 
non  of  the  land  by  a  tenant,  lawfully  boIdlDg 
Pouession  thereof  by  contract  with  the  gran- 


tor, the  grantee  is  entitled  to  recover  as  dam- 
ages from  the  grantor  the  value  of  the  use  and 
occupancy  for  the  time  he  is  excluded. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  {§  238-242,  268:   Dec.  Dig.  i  1271*] 

Appeal  from  District  Court,  Cowley  County. 

Action  by  W.  K  Barker  against  Walter 
Denning  and  another.  From  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed.  ' 

Hackney  &  Lafferty  and  F.  C.  Johnson,  all 
of  Winfleld,  for  appellants.  Ed.  J.  Fleming, 
of  Arkansas  City,  for  apiimllee. 

SMITH,  J.  On  January  4, 1909,  tbe  ai^pel- 
lants  sold  tbe  80-acre  tract  of  land  Involved 
in  this  action  to  the  appellee  and  delivered  to 
appellee  a  deed  of  conveyance  warranting  the 
land  to  be  free  and  clear  of  all  incumbrances. 
On  the  1st  of  March,  following,  the  appellee 
went  upon  the  land  to  do  some  cultivating 
thereon  and  was  excluded  therefrom  by  one 
Ed  Cash,  a  tenant  o,f  the  appellants.  There- 
upon the  appellee  gave  notice  to  Cash  to  quit 
and  brought  an  action  against  him  for  forci- 
ble entry  and  detainer.  On  the  trial  It  de- 
veloped that  the  tenant  had  rented  the  land 
of  appellants  some  three  or  four  years  pre- 
viously and  had  been  holding  over  from  year 
to  year  thereafter  without  any  contract  The 
notice  to  quit  served  upon  him  was  not  serv- 
ed 30  days  prior  to  March  1,  1910.  In  that 
action  It  was  held  that  Cash  was  a  tenant 
from  year  to  year  and  for  want  of  reasonable 
notice  to  quit  was  entitled  to  hold  the  land 
nntU  March  1,  1911,  and  Judgment  for  costs 
was  given  against  the  appellee.  On  February 
19,  1912,  appellee  commenced  this  action 
against  appellants  to  recover  damages  for 
the  breach  of  the  warranty  In  the  deed.  Is- 
sue was  Joined  by  the  appellants  and  a  Jury 
trial  was  had.  Much  evidence  was  introduc- 
ed relating  to  the  costs  and  attorneys'  fees  In 
the  trial  before  the  Justice  of  the  peace  and 
expenses  in  attempting  to  remove  the  tenant. 
Cash;  but,  on  the  motion  of  appellants,  all 
evidence  in  regard  to  damages  was  with- 
drawn from  the  consideration  of  the  jury  ex- 
cept tbe  evidence  relating  to  the  value  of  the 
use  and  occupancy  of  the  premises  from  the 
delivery  of  the  deed  until  March  1,  1910, 
and  from  March  1,  1910,  to  March  1,  1911, 
and  the  Jury  was  likewise  so  directed  In  the 
Instructions.  The  appellee  claimed  damages 
for  the  use  of  the  land  to  March  1,  1910,  of 
$150,  and  from  March  1,  1910,  to  March  1, 
1911,  1700.  The  jury  returned  a  verdict  In 
fhvor  of  appellee  for  $450.  A  motion  for  new 
trial  was  overruled,  and  judgment  was  ren- 
dered for  that  amount  and  costs.  The  appel- 
lants asked  for  several  Instructions  relating 
to  the  measure  of  damages,  one  or  two  of 
which  might  have  been  properly  given;  but 
they  were  substantially  coveted  by  tbe  In- 
structions given  by  the  court 

It  Is  contended  that  the  appellee  proved  no 
value  of  the  use  of  the  land  from  the  time 
of  the  delivery  of  the  deed  to  March  1,  1910, 
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and  It  doeB  not  affirmatively  appear  that  the 
appellee  recovered  any  damages  for  that  peri- 
od. There  was  evidence  that  the  value  of  the 
nac  of  the  premises  from  the  delivery  of  the 
deed  was  about  $500.  This  is  the  period 
for  which  the  court  correctly  Instructed  the 
jury  that  the  appellee  was  entitled  to  recover 
rent  . 

[1,  2]  Upon  the  sale  of  the  land  and  the 
delivery  of  the  deed,  warranting  the  land  to 
be  free  and  clear  of  all  incumbrances,  the 
grantee  was  entitled  to  the  possession  of  the 
land  from  the  date  of  such  delivery.  If  the 
land  was  in  the  possession  of  a  tenant  of  the 
grantor  at  the  time  of  the  conveyance,  no 
duty  rested  upon  the  grantee  to  notify  the 
tenant  to  vacate  the  land,  bat  it  was  the 
duty  of  the  grantor  to  deliver  possession  in 
accordance  with  the  deed. 

[3]  If  the  grantee  was  excluded  from  thb 
possession  of  the  land  by  the  tenant,  lawfully 
holding  possession  thereof  under  contract 
with  the  grantor,  the  grantee  Is  entitled  to 
recover  as  damages  from  the  grantor  the  val- 
ue of  the  use  and  occupancy  for  the  time  he 
was  excluded. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


RICHARDSON  v.  RENNX3R. 
(Supreme  Court  of  Kansas.     Feb.  7,  1814.) 

CONTBACTB    (|   100*)— EVIDENOB— WKIQHT  AND 

Sufficiency, 

In  an  action  to  recover  compensatloD  for 
breaking  sod  land  in  which  plaintiff  claimed 
that  by  fraud  and  mistake  a  provision  that  in 
lien  of  accepting  the  crop  as  compensation  he 
might  at  his  option  have  a  specified  price  per 
acre  was  omitted  from  the  written  agreement, 
evidence  held  to  make  the  question  for  the  jury 
as  to  whether  plaintiff  by  reason  of  the  pain 
caused  by  a  dislocated  shoulder  was  in  such 
a  mental  condition  that  he  conld  not  read  or 
understand  the  force  of  the  contract  at  the 
time  he  signed  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  454;  Dec.  Dig.  |  100. »] 

Appeal  from  District  Court,  Graham 
County. 

Action  by  A.  C.  Richardson  against  W.  L. 
Renner.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Taylor  &  Taylor,  of  lola,  F.  D.  Turck,  of 
Hill  City,  and  John  Pedroja,  of  Mulberry,  for 
appellant  W.  L.  Sayers,  of  Hill  City,  tor 
appellee. 

PER  CURIAM.  This  action  was  brought 
to  recover  $300  as  the  agreed  price  for  break- 
ing 150  acres  of  prairie  sod  land.  The  ac- 
tion was  brought  upon  a  verbal  contract 
which  provided,  according  to  the  evidence, 
that  the  appellee  should  break  160  acres  of 
land  for  the  appellant  In  the  spring  and  sum- 
mer of  1910  and  should  plant  as  much  of 
the  land  to  sod  com  as  could  be  planted  In 
proper  season;  that  on  September  1,  1910, 
api)ellee  was  to  have  the  option  to  accept 


the  sod  com  crop  as  compensatfon  for  the 
breaking  of  the  land  that  had  been  planted 
to  com  or  to  have  $2.50  per  acre  for  all  the 
land  broken  and  planted  to  com  and  $2.00 
for  the  land  broken  and  not  planted;  that 
It  was  verbally  agreed  that  the  appellee 
should  lease  the  land  for  wheat  to  be  sown  in 
the  fall  of  1910.  It  was  alleged  that  on 
Febmary  19,  1910,  appellant  pr^ared  a  writ- 
ten contract  and  procured  appellee  to  sign 
the  same ;  that  by  mistake  and  oversight  on 
appellee's  part  and  by  fraud  or  mistake  on 
the  part  of  the  appellant  the  instrument  tail- 
ed to  express  the  true  contract,  verbally 
agreed  upon  by  the  parties.  A  copy  of  the 
written  contract  was  attached  to  the  petition. 
By  its  terms  the  appellee  agreed  to  break  the 
entire  quarter  section  described  and  to  plant 
the  same  to  com,  the  breaking  and  planting 
to  be  done  in  the  proper  season  of  1910,  and 
that  the  consideration  appellee  was  to  have 
for  the  breaking  was  the  sod  -  com  crop. 
The  appellant,  in  answer,  denied  aU  facts 
not  expressly  admitted,  admitted  the  execu- 
tion of  the  written  contract,  alleged  that  It 
fully  and  completely  stated  the  agreement 
between  the  parties,  alleged  that  the  only 
consideration  agreed  upon  for  the  breaking 
of  the  land  was  the  sod  com  crop  to  be 
planted  thereon  by  the  appellee,  and  that 
appellee  failed  and  neglected  to  plant  the 
com  on  any  of  the  land  broken  as  agreed 
upon  and  appellant  prayed  for  judgment  for 
costs.  A  jury  was  Impaneled  to  try  the  case. 
Evidence  of  a  surgeon  was  introduced  that 
on  the  day  the  contract  was  executed  he  had 
attended  the  appellee  for  a  dislocated  shoul- 
der and  bad  set  the  shoulder;  that  appellee 
seemed  to  be  in  great  pain;  that  he  was  with 
the  patient  about  an  hour  and  left  talm  suf- 
fering and  in  a  nervous  condition. 

Appellee  testified  that,  on  the  day  previous 
to  the  execution  of  the  contract,  he  had  been 
thrown  from  a  horse  and  had  his  shoulder 
dislocated;  that  he  came  to  the  town  and 
had  the  shoulder  set  Febmary  19,  1910,  and 
thereafter  he  met  appellant,  who  asked  him 
if  he  could  draw  up  a  contract  that  day,  and 
he  said  he  could ;  that  he  told  the  appellant 
that  he  wanted  the  contract  to  be  written 
so  they  would' understand  it;  that  appellant 
said,  "All  right"  Appellee  testified,  in  sab- 
stance,  that  appellant  repeated  the  contract 
orally  as  they  had  agreed  upon  It;  that  they 
went  into  a  bank  and  appellant  wrote  the 
contract;  that  appellee  was  standng  by  ap- 
pellant a  part  of  the  time  he  was  writing  and 
part  of-  the  time  appellee  was  walking 
around ;  that  his  shoulder  pained  him  so  he 
could  not  stand  still;  that  appellee  read  a 
part  of  the  contract  as  it  was  being  written, 
but  did  not  read  the  entire  contract;  that 
at  the  time  he  signed  the  contract  he  believ- 
ed it  contained  the  provlsious  that  the  ap- 
pellant had  told  him. 

The  appellant  testified  and  gave  a  dlfler- 
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ent  version  of  tbe  oral  contract  and  testlfled, 
in  snbstance,  that  the  written  contract  was 
in  accordance  with  the  oral  contract  Some 
other  witnesses  testified,  but  their  evidence 
did  not  bear  upon  the  question  whether  the 
appellee  was  in  a  condition,  at  the  time  of 
signing  the  written  contract,  to  "read  and 
understand  it" 

The  case  was  submitted  to  the  jury  under 
proi>er  instractlons  given  by  the  court  the 
substance  of  which  was  that  the  appellee  was 
bound  by  the  written  contract  signed'  by  him 
unless  the  jury  should  find  that  he  was  enti- 
tled, under  the  rules  given  them,  to  avoid 
it;  that,  if  the  appellee  had  an  opportunity 
to  read  the  contract  and  was  able  to  read 
and  understand  it  at  the  time,  he  is  bound  by 
It  The  Jury  returned  a  verdict  for  the  ap- 
pellee, and,  while  tbe  evidence  is  such  that 
dUTerent  minds  might  come  to  different  con- 
clusions, we  think  there  was  evidence  from 
which  a  Jury  might  reasonably  believe  that 
the  appellee  was  not  in  mental  condition  to 
read  and  understand  the  force  of  the  con- 
tract at  the  time  he  signed  it  The  trial 
cdurt  also  seems  to  have  come  to  tbe  same 
conclusion  and  rendered  Judgment  In  accord- 
ance with  the  verdict 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

MORGAN  T.  UNION  PAO.  R  CO. 
(Supreme 'Court  of  Kansas.    Feb.  7,  1914.) 

(SyOalHu  hy  the  Court.) 

Railboads  (I  398*)  —  Kiixino  Pebsoit  on 
Track — Contbibutory  Neouoknck — Sur- 
FiciENCT  of  Evidence. 

In  this  case  the  plamtifrs  evidence  ia  held 
to  have  established  such  want  of  care  on  the 
part  of  the  deceased  in  stepping  in  front  of  a 
train  of  moving  cars  as  to  preclude  a  recovery 
of  damages,  and  therefore  a  demurrer  to  the 
evidence  was  rightly  sustained. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1356,  13S8-1363;  Dec.  Dig.  i 
398.*] 

Appeal  from  District  Court,  Riley  County. 

Action  by  Edith  Morgan  against  the  Un- 
ion Padflc  Railroad  Company.  From  a  Judg- 
ment for  defendant,  plaintiS  appeals.  Af- 
firmed. 

C.  B.  Daughters,  of  Manhattan,  for  appel- 
lant B.  W.  Blair,  C.  A.  Magaw,  and  T.  M. 
Lillard,  all  of  Topeka,  for  appellee. 

PORTER,  J.  In  an  action  against  the  rail- 
way company  to  recover  for  the  death  of 
plantUTs  husband,  the  court  sustained  a  de- 
murrer to  her  evidence,  from  which  Judgment 
she  appeals. 

The  defendant's  main  tracks  run  north  and 
south  through  the  dty  of  Manhattan,  and 
cross  Colorado  avenue,  which  runs  east  and 
west  Morgan,  the  deceased,  was  in  the  em- 
ploy of  a  milling  company,  and  about  7 
o'clock  on  the  morning  of  the  accident  left 
the  freight  depot  on  the  west  side  of  the 


tracks  and  started  to  cross  to  tbe  east  side 
to  examine  a  freight  car  on  a  side  track  in 
the  yards,  and  to  wbidi  he  bad  been  directed 
by  the  agent  of  defendant  A  freight  train 
was  on  the  first  track  headed  north.  He 
stopped  and  waited  for  this  train  to  pull 
out  Another  fr^ht  train  had  been  stand- 
ing on  the  track  east  of  this,  headed  in  the 
same  direction,  but  it  had  been  divided  at 
the  crossing  of  Colorado  avenue,  and  the 
front  section  had  pulled  some  distance  to 
the  north.  Tlie  fright  train  on  the  first 
track,  by  which  Morgan  was  standing,  left 
for  the  north,  and  he  crossed  that  track  and 
walked  in  a  southeasterly  direction.  The 
forward  part  of  the  divided  train  in  tbe 
meantime  was  backing  south,  the  train  mov- 
ing about  as  fast  as  a  man  or  a  horse  could 
walk.  PlaintifTs  witnesses  testified  that 
Morgan  walked  south  along  the  end  of  this 
moving  train  for  a  little  distance,  and  then, 
as  it  seemed  to  some  of  them,  he  stepped 
around  the  end  of  tbe  train  when  he  fell 
and  was  run  over.  Persona  who  were  look- 
ing directly  at  him  testified  that  they  thought 
he  fell  before  the  trucks  of  the  car  struck 
him,  and  that  he  had  his  hand  on  the  rear 
car  as  he  walked  south  alongside  of  it,  and 
they  thought  that  be  attempted  to  step 
around  the  end  of  the  car  to  get  to  the  east 
side.  One  witness  called  to  another  person 
near  by,  and  said,  "There  Is  a  man  going  to 
get  killed."  At  the  street  crossing,  which 
was  about  60  feet  distant  from  where  he  fell, 
the  company  divided  the  train  and  stationed 
a  watchman.  The  train  which  ran  over  the 
deceased  was  the  one  he  had  been  walk- 
ing at  the  side  of,  and,  according  to  some  of 
the  witnesses,  he  had  his  hand  on  the  car 
as  he  walked  along.  We  think  the  evidence 
showed  such  negligence  on  the  part  of  the 
deceased  as  prevents  a  recovery.  Appar- 
ently he  must  have  thought  that,  at  the 
speed  tbe  train  was  moving,  he  could  safely 
step  around  the  end  of  the  car,  and  some 
misstep  caused  him  to  faU.  The  negligence 
of  the  defendant  which  plaintiff  relied  upon 
was  the  failure  to  give  any  signal  of  the 
movement  of  the  train;  but  from  the  evi- 
dence the  deceased  must  have  known  that 
tbe  train  was  moving,  for  he  followed  along- 
side of  It  for  some  distance,  so  that  the  fail- 
ure to  sound  the  whistle  or  ring  the  bell 
could  not  have  been  tbe  proximate  cause  of 
tbe  injury.  See  Crane  v.  Railway  Co.,  8& 
Kan.  472,  181  Pac.  1188,  and  cases  dted  In 
the  opinion. 

There  was  evidence  that  tbe  freight  train 
that  had  stood  on  the  first  track  had  left  a 
few  cinders  and  ashes,  which  were  sending 
up  some  smoke;  and  plaintiff  contends  that 
it  was  a  question  for  tbe  Jury  to  determine 
whether  this  did  not  prevent  tbe  deceased 
from  seeing  that  the  train  was  moving.  Of 
course,  if  tbe  smoke  obscured  his  vision  so 
that  be  could  not  have  seen  there  was  a 
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train  on  that  track,  or  that  It  was  moving, 
it  would  have  been  bis  duty  to  wait  until  he 
could  discover  the  true  situation  by  look- 
ing. Railway  Co.  v.  Wheeler,  80  Kan.  1^7, 
101  Pac  1001;  Gage  v.  A.,  T.  &  S.  F.  Ry. 
Co.,  137  Pac  938. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

RHEES  y.  COE  et  aLt 
(Supreme  Cktort  U  Kansas.    Feb.  7,  1914.) 

(Bvllabut  hy  the  Court.) 

Appeal  and   Ebrob   (J  238*)— Gboukd  for 
Revebbai.  —  Yabianck  —  Pabtnebbhip    Ac- 

OOUNTIWa. 

In  an  action  for  an  accounting  between 
partners,  the  allowance  of  an  item  growing  out 
of  the  partnership  business  whicli  was  not 
pleaded,  but  of  which  there  was  undisputed  evi- 
dence, IS  not  such  a  variance  as  will  require 
the  reversal  of  the  judgment,  especially  when 
no  motion  to  strike  out  or  to  deduct  such  item 
was  presented  to  the  trial  court, 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  j!§  1343.  1345,  1382,  13S6- 
1395.  1397,  1399-1401,  1404-1407;  Dec.  Dig. 
f  238.*] 

Appeal  from  District  Court,  Johnson 
County. 

Action  by  L.  A.  Rbees  against  C.  M.  Coe 
and  others.  From  a  Judgment  for  plaintlif, 
defendants  appeal.    Affirmed. 

J.  W.  Parker,  of  Olathe,  and  0.  A.  Rlehl, 

of  Kansas  City,  Mo.,  for  appellants.  F.  B. 
Ogg,  of  Olathe,  for  appellee. 

SMITH,  J.  In  his  petition  filed  at  the 
commencement  of  this  action,  the  appellee 
alleged  that  he  rented  a  farm  of  appellants, 
and  by  the  terms  of  the  contract  the  appel- 
lants were  to  furnish  the  land,  the  stock 
thereon,  one-half  the  feed  for  the  same,  and 
the  implements  and  teams  necessary  to  farm 
the  land;  that  the  appellee  was  to  do  the 
work;  and  that  the  crop  and  the  increase  of 
the  stock  were  to  be  equally  divided  between 
the  parties  to  the  contract  He  appended  to 
the  petition  an  itemized  statement  of  his 
claims.  The  appellants,  in  answer,  restated 
the  contract  according  to  their  version  and 
alleged  that  the  transaction  constituted  a  co- 
partnership between  the  parties,  and  asked 
for  an  account,  and  prayed  Judgment  for 
$1,066.69  against  the  appellee.  After  the  in- 
troduction of  appellee's  evidence,  a  demurrer 
was  filed  thereto,  and,  pending  the  hearing  of 
the  motion,  the  appellee  obtained  leave  to 
file  an  amended  petition  to  which  he  ap- 
pended an  itemized  statemoit  of  his  claims 
and  claimed  that  a  balance  was  due  to  him. 
Appellants  filed  snccessively  a  demurrer  to 
the  amended  petition  and  to  the  evidence 
which  had  been  produced,  each  of  which  mo- 
tions were  overruled.  Thereupon  the  appel- 
lants introduced  their  evidence  under  the 
pleadings  filed.  The  court  made  extensive 
findings  of  fact  and  conclusions  of  law  and 


rendered  Judgment  In  favor  of  the  appellee 
for  $328.35.  Appellants  then  filed  a  motion 
for  a  new  trial,  which  was  overruled. 

Several  assignments  of  error  are  made, 
only  one  of  which  we  think  requires  any  dis- 
cussion. The  court  found  that  there  was  evi- 
dence that  appellee  sold  his  interest  in  some 
com,  produced  on  the  farm,  to  the  appellants 
at  the  agreed  price  of  $300,  and  this  item,  in 
favor  of  appellee,  was  allowed  by  the  court, 
although  it  was  not  included  In  the  appel- 
lee's ite'mii^  statement  in  the  petition.  If 
a  motion  had  been  made  to  strike  out  this 
item,  the  appellee  would  probably  have  asked 
and  been  allowed  to  amend  his  iietition  to 
include  it.  It  is  claimed  by  the  appellants, 
as  to  this  item,  that  it  is  not  a  partnership 
transaction,  but  an  individual  transaction  be- 
tween partners  for  which  the  appellee  could 
have  brought  a  separate  action.  It  is,  how- 
ever, a  transaction  growing  oat  of  the  part- 
nership business,  and  it  is  the  policy  of  the 
law  to  settie  all  controversies  where  pos- 
sible in  one  action.  The  most  that  can  be 
said  Is  that  it  Is  a  variance  from  the  plead- 
ing. It  is  also  apparent  that,  if  the  fact  of 
such  variance  had  been  called  to  the  atten- 
tion of  the  court,  the  pleading  would  prob- 
ably have  been  reformed  to  Include  the  item. 
Under  the  provisions  of  section  5727  of  the 
General  Statutes  of  1909,  we  think  the  vari- 
ance wonld  not  Justify  a  reversal  of  the 
Judgment  See,  also.  A,  T.  &  S.  F.  R.  Co.  v. 
Rice,  86  Kan.  593,  14  Pac.  229,  and  Crane  v. 
Ring,  48  Kan.  61,  29  Pac.  696. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


EPP  V.  HINTON  et  aL 
(Supreme  Cktnrt  of  Kansas.    Feb.  7, 1914.) 

(Syllahui  (y  th«  Court.) 

1.  Afpeai.  and  Ebbob  ($  1039*)— Habhuss 

EbKOB— lUUATEBIAI.  RULINOB. 

Where  an  action  is  brought  to  rescind  a 
contract  on  the  ground  of  fraud,  or  to  recover 
damages,  if  a  rescission  cannot  be  bad,  and  tlie 
court  finds  that  a  rescission  is  impracticable, 
and  awards  damages,  rulings  with  respect  to 
the  omission  of  the  plaintiff  to  restore  the  bene- 
fits he  has  received  under  the  contract  are  im- 
material upon  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4076-4088;  Dec  Dig.  { 
1039.*] 

2.  FBAUD  ({  10*)— MiSSTATEICXNT  OT  FOBBIOH 

Law— Recovery  of  DAUAOsa— Vendor  and 

PUBOHASEB. 

False  representations  with  respect  to  tbe 
law  of  another  state  may  be  the  basis  of  an  ac- 
tion for  damages  on  the  ground  of  fraud. 

[Eld.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  11 ;    Dec  Dig.  {  10.*] 

3.  Fraud  (J  10*)— Repbesentattows  of  Veh- 
dob— Damages. 

False  representations  that  the  ownership  of 
a  tract  of  land  carries  with  it  as  a  practical 
matter  the  privilege  of  usiup  water  for  its  ir- 
rigation, althoiig:h  no  claim  is  made  that  a  for- 
mal water  right  has  been  granted,  may  be  the 
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basis  for  the  recovery  of  damages  by  the  par- 
cbaser. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  J  U ;  Dec.  Dig.  {  10.*] 

4.  Fbaud  (I  57*)— Falsk  Repbesentatioit»— 
Etidsnck  of  value. 

In  an  action  to  recover  damages  because  of 
false  representations  regarding  a  tract  of  land 
included  in  an  exchange  of  property,  boot  hav- 
ing been  paid  by  the  plaintiff,  the  price  at 
which  the  tract  was  estimated  in  arranging  the 
terms  of  the  bargain  is  not  satisfactory  evi- 
dence of  what  it  would  have  been  worth  if  the 
statements  regarding  it  had  been  true. 

[Eki  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  I  64;  Dec.  Dig.  S  67.*] 

(Additional  8yllal»u  ly  Editorial  Staff.) 

5.  FbAITD      (I      58*)  —  MlBBKPBKBKNTATIONS — 

Measitbe  or  Damaokb. 

The  measure  of  a  purchaser's  damages  for 
misrepresentations  relative  to  the  land  purchas- 
ed is  the  difference  between  the  actual  worth  of 
the  land  and  what  it  would  have  been  worth 
bad  it  been  as  represented. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  f{  60-62,  64;   Dec  Dig.  {  69.*] 

Appeal  from  District  Court,  Harvey  County. 

Action  by  O.  C.  Epp  against  Charles  R. 
EInton  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed,  sub- 
ject to  a  new  trial  upon  one  issue. 

Granby  Hlllyer,  of  Lamar,  Colo.,  Hosklnson 
ft  Bostdnson,  of  Garden  City,  and  A.  M. 
Harvey,  of  Tope^a,  for  appellants.  Clarence 
Spooner  and  Bianlne  &  Hart,  all  of  Newton, 
for  appellee. 

MASON,  J.  0.  G.  Epp  brought  an  action 
against  Charles  B.  Hinton  and  otiiers,  ai- 
ling tliat  tbey  bad  defrauded  him  by  mis- 
representations made  as  an  Inducement  to 
the  purchase  of  real  estate.  The  plaintiff  re- 
covered a  Judgment  for  $14,500  and  Interest, 
as  damages,  and  the  defendants  appeal 

The  transaction  out  of  which  the  contro- 
versy grows  was  an  exchange  of  lands;  the 
plaintiff  paying  boot  of  $20,000  In  secured 
notes,  which  passed  Into  other  hands.  The 
lands  conveyed  to  the  plaintiff  were  situated 
in  Colorado.  The  substance  of  his  conten- 
tion Is  that  representations  were  made  that 
all  of  the  lands  were  Irrigable,  and  that  as 
to  a  part'  of  them  this  was  untrue.  A  Jury 
was  impaneled,  but,  by  consent  of  the  parties, 
acted  only  In  an  advisory  capacity,  return- 
ing answers  to  specific  questions.  These  the 
court  approved,  making  also  additional  find- 
ings covering  all  the  Issues. 

[1]  In  his  petition  the  plaintiff  asked  that 
the  contract  for  the  purchase  of  the  land  be 
rescinded,  and.  If  this  could  not  be  done, 
that  he  have  Judgment  for  damages.  The 
defendants  maintain  that  the  petition  was 
fatally  defective,  because  It  did  not  aUege 
an  offer  to  return  the  property  conveyed  to 
the  plaintiff.  The  court  found  that  a  rescis- 
sion of  the  contract  was  impracticable.  The 
action  then  became  one  for  the  recovery  of 
damages,  thereby  eliminating   any  question 


of  the  duty  of  the  plaintiff  to  restore  the 
boiefits  he  had  received. 

[2,  S]  The  defendants  assert  that  the  repre- 
sentations relied  upon  as  amounting  to  fraud 
were  not  of  such  a  character  as  to  afford 
a  basis  for  the  action.  Upon  sufficient  evi- 
dence, the  court  found  these  facts,  among 
others:  The  plaintiff  received  valid  water 
rights  with  reference  to  a  part  of  the  land 
conveyed  to  him.  He  knew  he  was  not  to 
receive  a  similar  formal  evidence  of  a  right 
to  use  water  upon  the  remainder,  but  was 
led  to  believe  that  water  was  available  for 
irrigating  it,  and  that  his  ownership  of  the 
land  entitled  him  to  use  the  water.  It  is 
argued  that  under  these  conditions  the  ques- 
tion whether  the  owner  of  the  land  was  en- 
titled to  water  for  its  irrigation  was  not  one 
of  fact,  but  of  opinion  or  law,  and  that  a 
wrong  statement  with  respect  thereto  could 
not  amount  to  such  a  false  representation  as 
to  constitute  fraud.  The  question  whether 
land  is  irrigable,  in  the  sense  that  the  owner 
has  a  legal  right  to  water  to  be  used  upon  it, 
necessarily  depends  upon  the  local  law  on 
the  subject  It  is  said  that  a  false  repre- 
sentation as  to  a  matter  of  law  will  not  sup- 
port an  action  for  deceit,  because  it  is  es- 
sentially an  expression  of  opinion.  14  A.  & 
E.  Encyd.  of  L.  56;  20  Gyc.  64.  But  the 
questlcm,  what  Is  the  law  of  another  state? 
is  regarded  as  one  of  fact  (Osincup  v.  Hen- 
thorn,  89  Kan.  58,  ISO  Pac.  662),  and.  a  mis- 
statement concerning  it  may  be  actionable 
(20  Cyc.  64).  We  think  the  representatlouR 
here  relied  upon  could  form  the  basis  of  the 
action  apart  from  this  consideration.  The 
matter  did  not  turn  upon  some  general  prop- 
osition— a  naked  legal  question.  There  was 
evidence  that  the  plaintiff  was  told  that  con- 
ditions existed  that  made  It  safe  for  him 
to  depend  upon  using  the  water  unchallenged 
from  the  clrcimistance  that  it  had  previously 
been  used  upon  this  land.  As  a  practical 
matter  this  was  a  question  of  fact  The 
modem  tendency — a  wholesome  one — Is  to  re- 
strict rather  than  extend  the  Immunity  of 
one  who  gains  an  advantage  over  another  by 
purposely  misleading  him.    20  Cyc.  62. 

The  defendants  argue  that  the  plaintiff 
relied  upon  the  results  of  his  own  investiga- 
tion rather  than  on  the  representations  made 
to  him.  This  is  essentially  a  question  of 
fact,  on  which  the  determination  of  the  trial 
court  is  final.  The  contention  is  also  made 
that  there  is  no  evidence  that  any  false  rep- 
resentations were  made  until  after  the  plain- 
tiff bad  signed  a  written  contract  binding 
him  to  take  the  land  on  the  agreed  terms. 
We  find,  however,  that  there  was  competent 
evidence  that  substantially  the  same  misrep- 
resentations were  made  as  an  Inducement  to 
the  execution  of  this  agreement  It  was 
therefore  proper  to  show  that  further  deceit 
was  resorted  to  in  order  to  Induce  the  plain- 
tiff to  carry  out  the  contract 
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A  further  contention  Is  tbat,  even  If  tbe 
statements  complained  of  were  false,  there 
is  no  evidence  that  tbe  defendants  knew  them 
to  be  80.  Whether  or  not  there  can  be  said 
to  hare  been  any  direct  testimony  on  the 
subject,  the  entire  transaction  was  before 
the  court,  and  w«  think  there  was  room  for 
a  reasonable  inference  that  the  deceit  was 
intentional. 

[S]  The  court  adopted  as  the  measure  of 
damages  the  difference  between  what  the 
property  conveyed  to  the  plaintiff  was  actual- 
ly worth  and  what  it  v^ould  have  been  worth 
if  it  had  been  as  represented.  This  is  in  ac- 
cordance with  the  weight  of  authority  (14 
A.  &  E.  Encycl.  of  L.  182;  20  Cyc.  132; 
note,  123  Am.  St  Rep.  776),  and  with  prior 
decisions  of  this  court  (Speed  v.  Hollings- 
worth,  54  Kan.  436,  38  Pac.  496 ;  Stroupe  v. 
Hewitt,  90  Kan.  200,  133  Pac.  562),  although 
in  some  jurisdictions  the  recovery  is  limited 
to  the  difference  between  the  actual  value  of 
the  property  and  tbe  price  paid  for  it  by  the 
plaintiff.  The  latter  rule  merely  protects 
the  person  deceived  from  suffering  actual 
loss ;  the  former,  which  is  the  settled  rule  in 
this  Jurisdiction,  gives  him  the  benefit  of  his 
bargain,  and  in  effect  forces  the  wrongdoer 
to  malce  good  his  representations. 

[4]  The  final  complaint,  and  the  only  one 
which  we  find  to  be  well  founded,  is  that 
there  was  no  competent  evidence  to  show 
what  the  dry  land  would  be  worth  if  it  bad 
in  fact  been  Irrigable.  There  was  no  evi- 
dence on  the  subject,  unless  It  is  to  be  found 
in  testimony  that.  In  arranging  the  terms  of 
the  exchange,  it  was  put  in  at  $125  an  acre. 
In  behalf  of  the  plaintiff  it  Is  contended  that 
this  should  be  taken  as  the  presumptive  val- 
ue, and,  as  the  defendants  made  no  showing 
to  the  contrary,  the  court  was  Justified  In 
basing  Its  findings  upon  it.  The  price  at 
which  property  is  sold,  or  the  value  of  prop- 
erty exchanged  for  it,  is  said  to  be  evidence 
of  value  in  an  action  for  procuring  its  sale 
by  false  representations.  20  Cyc.  146 ;  Fisk 
V.  Hicks,  31  N.  H.  535 ;  Lovejoy  v.  Isbell,  73 
Conn.  368,  47  Atl.  682.  Here  testimony  was 
given  as  to  the  rental  value  of  the  property 
parted  with  by  the  plaintiff,  but  not  of  its 
market  value.  When  an  exchange  of  proper- 
ty is  being  arranged,  the  prices  at  which  each 
item  is  figured  will  naturally  be  liberal,  and 
perhaps  it  may  be  assumed  that  they  will 
ordinarily  be  somewhat  above  the  market 
value.  As  was  said  in  Shidy  v.  Cutter  and 
Fitch,  Trustees,  et  al.,  64  Md.  674:  "The 
value  put  on  property  by  its  owner  when  ex- 
changed for  other  property  is  no  safe  or  just 
criterion  of  Its  actual  market  value.  In  such 
transactions  it  becomes  the  interest  of  each 
party  to  estimate  his  property  above  the 
market  price,  and  such  is  the  common  prac- 
tice." 54  Md.  678.  We  conclude  that  the 
probability  of  a  Just  result  will  be  promoted 
by  a  further  hearing  upon  this  single  issue. 


The  cause  vrlll  be  remanded,  in  order  that 
the  parties  may  offer  evidence  as  to  what  the 
dry  land  would  have  been  worth  If  Its  owner- 
ship had  carried  a  right  to  the  use  of  water 
for  its  irrigation ;  the  burden  of  proof  being 
upon  the  plaintiff.  If  the  decision  is  that  it 
was  worth  $125  an  acre,  the  original  Judg- 
ment will  stand.  If  a  different  amount  is 
found,  the  Judgment  will  be  modified  accord- 
ingly. Neither  party  will  be  entitled  to  a 
Jury  as  a  matter  of  right;  the  original  waiv- 
er being  effective.  Otherwise  the  findings 
and  Judgment  are  affirmed.  All  tbe  Justiceti 
concurring. 


EI/KINS  V.  BOARD  OP  COM'RS  OF  WYAN- 
DOTTE COUNTY  (ZIMMER,  Intervener). 
•  (Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Syllabut  by  the  Oourt.) 

X  Rewabds  (|  11*)— Officbbs— "Spboial  akd 

Non-Pay"  Diputt  Shebiit. 

Evidence  that  a  person  was  a  "special  and 
Bon-pay"  deputy  sheriff  implies  that  his  activi- 
ties in  that  regard  were  limited  to  perfonning 
acts  specifically  directed,  and  tliat  he  was  under 
no  obligation  to  devote  time  to  investigating 
criminal  offenses. 

[Ed.  Note. — For  other  cases,  see  Rewards, 
Cent.  Dig.  §f  14,  16;    Dec.  Dig.  {  11.*] 

2.  Rewards  (J  11*)— Pebsonb  Who  mat  Re- 
ceive—Dbputt  Shebiff. 

Such  a  deputy  sheriff  is  not  precluded  by 
hia  office  from  claiming  a  reward  offered  for 
the  arrest  and  conviction  of  an  offender,  where 
by  his  own  efforts  he  has  discovered  by  whom 
a  crime  was  committed  and  by  what  evidence 
this  can  be  proved. 

[Ed.  Note.— For  other  cases,  see  Rewards, 
Cent.  Dig.  ig  14,  15 ;    Dec.  Dig.  I  11.*] 

3.  Rewards  (§  8*)— Pkrpobmanob  of  Sebvige. 

A  person  who  discovers  the  perpetrator  of 
a  crime  and  the  evidence  by  which  he  can  be 
convicted  may  be  entitled  to  a  reward  offered 
for  the  "arrest  and  conviction"  of  the  offender, 
even  although,  having  the  power  to  make  tbe 
arrest  himself,  he  omits  to  exercise  it,  and  per- 
mits some  one  else  to  take  the  defendant  into 
custody. 

[E2d.  Note. — For  other  cases,  see  Rewards, 
Cent  Dig.  §§  9-12 ;   Dec.  Dig.  {  &*] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  J.  W.  Elklns  against  the  Board 
of  Commissioners  of  Wyandotte  County,  in 
which  Henry  T.  Zlmmer  intervenes.  From 
judgment  for  Zlmmer,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

McCabe  Moore,  of  Kansas  Oty,  Mo.,  and 
J.  N.  Balrd,  of  Kansas  City,  Kan.,  for  appel- 
lant J.  M.  Meek  and  T.  A.  Pollock,  both  of 
Kansas  City,  Kan.,  for  appellee. 

MASON,  J.  The  board  of  county  commis- 
sioners of  Wyandotte  county  offered  a  re- 
ward for  the  "arrest  and  conviction"  of  the 
person  who  had  committed  a  murder.  J.  W. 
Elkins  brought  action  against  the  county  for 
the  amount  asserting  that  be  had  met  the 
conditions.    H.  T.  Zlmmer  set  up  a  conflicting 
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claim,  wbldi  he  sought  to  enforce  by  Inter- 
pleading. The  county  admitted  Its  liability 
to  one  or  the  other  of  the  claltaiants.  Upon 
a  trial  the  court  sustained  a  demurrer  to  the 
evidence  of  Blklns  and  rendered  Judgment 
for  Zimmer,  which  was  reversed  on  appeal. 
Eltdns  T.  Wyandotte  County,  86  Kan.  305, 120 
I'ac.  542.  Upon  a  new  trial  judgment  was 
again  rendered  in  favor  of  Zimmer,  and  EI- 
klos  again  appeals. 

[1,2]  There  was  evidence  tending  to  es- 
tablish these  facts:  Elklns,  learning  of  the 
offer  of  the  reward,  began  an  investigation 
of  the  ease.  By  talking  with  one  James  Me- 
Mahon  he  Induced  him  to  produce  and  turn 
over  some  articles,  including  a  gun,  whldi 
were  hidden  In  a  comfleld.  He  told  the 
sheriff  of  this,  stating  that  McMahon  was 
ttie  guilty  person.  The  sheriCT  directed  the 
andersherltr  and  Zimmer  to  send  and  get 
him.  McMahon  was  arrested,  and  on  being 
confronted  with  the  articles  -found  tn  the 
field  confessed.  Enklns  was  at  the  time  a 
"special  and  non-pay"  deputy  sheriff.  The 
description  of  Eilltlns  as  a  "special  and  non- 
imy"  deputy  seems  fairly  to  imply  that,  while 
he  held  a  commission  as  a  deputy  sheriff, 
bis  activities  in  that  connection  were  limited 
to  serving  such  papers  as  might  be  delivered 
to  Mm,  or  performing  such  other  acts  as 
might  be  specifically  directed.  Clearly  he 
was  under  no  obligation  to  devote  time  to  the 
investigation  of  criminal  offenses.  This  was 
evidently  the  view  of  the  trial  court,  for  the 
mere  fact  of  Elklns'  oflidal  character  was 
not  held  to  prevent  his  recovering  the  reward. 

13]  A  reversal  is  asked  because  of  an  In- 
struction to  the  effect  that  it  was  the  duty 
of  any  one  seeldng  to  earn  the  reward  to  do 
all  he  legally  had  a  right  to  do  towards  the 
arrest  of  the  murderer ;  that,  if  Ellvlns  was  a 
"ieputy  sheriff,  he  had  a  legal  right  to  arrest 
McMahon  upon  discovering  him  to  be  the 
murderer ;  and  that  if,  having  the  right  and 
the  opportunity  to  make  such  arrest,  he  vol- 
untarily chose  not  to  do  so,  and  Zimmer,  act- 
ing for  his  own  benefit  and  for  himself,  ar- 
rested McMahon,  then  Zimmer  was  entitled  to 
the  reward.  Public  policy  forbids  an  oltlcer  to 
claim  a  reward  for  merely  doing  his  duty,  but 
that  is  the  extent  to  which  his  oillcial  diar- 
acter  affects  the  matter.  Marsh  v.  Express 
Co.,  88  Kan.  538,  129  Pac.  168,  43  L.  R.  A.  (N. 
a.)  133.  See,  also,  24  A.  &  E.  Encyl.  of  L. 
9SJ;  34  Cyc.  1753;  note,  Ann.  Cas.  1912C, 
ia)4;  note,  43  L.  R.  A.  (N.  S.)  131;  Hartley 
T.  Inhabitants  of  Granville  (Mass.)  102  N.  E. 
942.  If  Elklns  is  entitled  to  the  reward,  it 
is  because  of  voluntary  investigations,  not 
required  by  his  bfflce,  which  resulted  in  dis- 
coveries leading  to  the  arrest  and  conviction 
of  McMahon.  His  official  character  can  hard- 
ly enter  into  the  matter,  because  as  a  private 
citizen  be  had  authority  to  make  the  arrest 
State  V.  Mowry,  37  Kan.  369,  377,  15  Pac 
282;  Gamier  v.  Squires,  62  Kan.  321,  62  Paa 
1005;  5  Enc.  U  &  P.  484;  3  Cyc  885.    If  in 


order  to  gain  the  reward  he  was  required  to 
do  all  he  legally  could  toward  the  arrest,  his 
omission  to  make  the  arrest  would  be  equally 
fatal  to  his  recovery,  whether  he  was  an 
officer  or  a  private  citizen. 

In  some  circumstances  the  person  actually 
making  an'  arrest  might  obviously  be  entitled 
to  the  reward — for  instance,  where  a  known 
and  unconcealed  murderer  was  at  large,  and 
the  difficulty  in  enforcing  the  law  lay  In  tak- 
ing him  into  custody.  The  present  case  does 
not  appear,  to  be  one  to  which  that  rule  ap- 
plies. The  Jury  may  have  found  that  the 
only  real  difficulty  in  the  affair  was  to  as- 
certain by  whom  the  murder  was  committed 
and  by  what  evidence  this  could  be  proved, 
that  Elklns  by  his  own  efforts  discovered 
the  facts  that  made  It  known  that  McMahon 
was  the  murderer,  that  he  reported  these 
facts  to  the  sheriff,  and  that  as  the  natural 
result  of  this  report  the  arrest  was  made  by 
Zimmer.  Such  findings  in  the  opinion  of  this 
court  would  require  a  verdict  for  Elklns. 
But  under  the  instruction  complained  of  such 
a  verdict  was  forbidden  if  the  jury  also  found 
that  Elklns  could  have  himself  arrested  Mc- 
Mahon, but  omitted  to  do  so.  We  think  the 
instruction  put  too  much  stress  upon  the 
question  as  to  who  made  the  arrest,  and  un- 
duly limited  the  effect  of  another  Instruc- 
tion, In  the  following  words,  which  correctly 
stated  the  principle  by  which  the  matter  in 
dispute  should  be  determined:  "A  literal 
compliance  with  the  terms  of  the  reward  is 
not  required,  neither  need  there  be  an  actual 
physical  arrest  by  a  claimant;  but  If  you 
find  from  a  preponderance  of  the  evidence 
that  one  of  the  said  parties,  plaintiff  or  inter- 
vener, acting  with  a  knowledge  that  said  re- 
ward bad  been  offered  and  with  a  view  to 
obtain  it,  performed  substantially  the  terms 
of  said  offer  of  reward,  and  discovered  evi- 
dence and  performed  services  which  were  the 
primary,  proximate,  procuring,  and  predomi- 
nant cause  of  the  arrest  and  conviction  of 
one  James  McMahon  for  the  crime  in  ques- 
tion, you  will  find  for  that  party." 

Xtfe  argument  la  made  that  ElldnB  in  his 
petition  alleged  that  he  had  made  the  arrest, 
and  therefore  that  he  cannot  complain  of 
the  ruling  In  question.  However  defeetive  his 
pleading  may  have  been,  the  character  of  his 
claim  was  necessarily  made  clear  at  the  first 
trial,  and  Zimmer  cannot  have  been  misled. 
It  may  be  remarked  that  situations  frequent- 
ly arise  In  which  substantial  justice  is  pro- 
moted by  the  division  of  a  reward  among 
several  claimants.  The  right  of  a  court  of 
equity  to  make  such  an  apportionment  has 
been  asserted,  although  in  other  instances  It 
has  been  denied.  Rogers  v.  McCoach,  66 
Misc.  Rep.  85,  120  N.  Y.  Supp.  686;  42  Cent. 
Ulg.  Rewards,  §  16;  17  Dec  Dig.  Rewards, 
§12. 

After  the  flrst  judgment  in  favor  of  Zim- 
mer was  appealed  from,  Zimmer  gave  a  bond 
to  enforce  It  notwithstanding  the  appe^r-anO         t 
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it  was  paid.  The  connty  asks  that  It  be  re- 
lieved of  liability  for  the  costs  that  have 
since  accrued.  The  controversy  Is  between 
Blkins  and  Zimmer,  and  the  costs  should 
be  awarded  accordingly. 

The  judgment  is  reversed,  and  a  new  trial 
ordered.   All  the  Justices  concorrlng. 


STATE  T.  ADAMS. 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Byttaltu*  by  tfte  Oovrt.) 

1.  Fences  (I  28*)— Cbiminal  Law  (5  390*)— 
Tearing  Down  Fence— Pbosecution — Evi- 
dence—Intent— Submission  or  Issue. 

The  record  in  a  misdemeanor  case  examined 
and  held  not  to  require  the  granting  of  a  new 
trial. 

[Bd.  Note.— For  other  cases,  see  Fences,  Cent. 
Dig.  M  62-67:  Dec.  Dig.*  28;*  Criminal  Law, 
Cent  Dig.  I  858;   Dec.  Dig.  S  390.*] 

(Additional  fifyOa&tM  by  Editorial  Staff.) 

2.  Fences  (J  28*)— Teakinq  Down  Fence— 
Cbiminal  Offense— Elements. 

Neither  malice  nor  willfulness  is  an  ingredi- 
ent of  the  offense  of  throwing  down  a  fence  and 
driving  across  another's  land  in  violation  of 
Gen.  St.  1909,  f  9693,  as  amended  by  Laws  1911, 
c.  166. 

[Bid.  Note.— For  other  cases,  see  Fences,  Cent 
Dig.  §§  62-fl7:   Dec  Dig.  i  28.*] 

Appeal  from  District  Court,  Barton  County. 
S.  E.  Adams  was  convicted  of  a  misde- 
meanor, and  appeals.    Affirmed. 

F.  Dnmont  Smith,  of  Hntchlnson,  and 
Banta  &  Allphin,  of  Great  Bend,  for  appel- 
lant Jno.  S.  Dkwson,  Atty.  Gen.,  and  R.  C. 
Rnssell  and  F.  V.  Russell,  both  of  Great 
Bend,  for  the  State. 

MASON,  X  S.  E.  Adams  appeals  from  a 
conviction  under  the  statute  making  guilty 
of  a  misdemeanor  any  one  who  "shall  volun- 
tarily throw  down  or  open  any  bars,  gates 
or  fences  and  leave  the  same  open  or  down, 
other  than  those  that  lead  into  his  own  In- 
dosure,  or  shall  drive  across  any  lands  used 
for  agricultural  purposes  after  such  gates 
or  fences  have  been  thrown  down,  and  .shall 
damage  such  lands  thereby,  without  the  con- 
sent of  the  owner  of  such  real  estate."  Gen. 
St  1909,  f  9693,  as  amended  by  chapter  166, 
Laws  1911.  The  conviction  was  upon  two 
counts;  one  charging  the  throwing  down  of 
a  fence,  and  the  other  the  driving  across 
lands  after  the  fence  had  been  torn  down. 
The  punishment  assessed  was  a  fine  of  $10 
upon  each  count 

[1]  The  cbrnplainlng  witness,  B.  K.  Robin- 
son, is  the  owner  of  land  on  the  south  bank 
of  the  Arkansas  river,  in  Barton  county. 
There  is  now  a  considerable  tract  between 
the  meandered  line  which  originally  con- 
stituted his  north  boundary  and  the  present 
south  bank  of  the  river.  The  defendant 
maintains  that  this  tract  is  school  land,  and 
that  he  has  acquired  rights  as  a  settler  upon 


it,  under  the  statute.  His  general  conten- 
tion is  that  the  trial  court  committed  error 
in  refusing  to  allow  him  to  give  evidence  of 
his  claims  in  this  regard.  The  state  answers 
this  general  contention  by  asserting  that  the 
defendant  was  tried  and  convicted  of  an  of- 
fense with  respect  to  an  offense  committed 
wholly  within  the  original  boundary  lines  of 
the  patented  land  of  the  complaining  witness, 
and  that  therefore  the  nature  of  the  de- 
fendant's claims  with  reference  to  the  tract 
north  of  the  original  meander  line  were  im- 
materlaL  This  court  concludes  -that  the 
state's  position  Is  correct,  that  any  contro- 
versy with  respect  to  the  land  between  the 
old  and  new  banks  of  the  river  is  foreign  to 
the  case,  and  that  the  Judgment  should  be 
affirmed. 

The  defendant  complains  of  the  refusal  of 
the  trial  court  to  allow  him  to  make  proof 
of  his  settlement  The  refusal  was  based 
specifically  upon  the  ground  that,  in  order 
to  convict  it  must  be  found  that  the  fence  in 
question  was  within  the  meander  lines  es- 
tablished by  the  government  survey,  and  the 
jury  were  instructed  to  that  efCect  It  is  ar- 
gued that  the  defendant  should  Gave  been 
j>ermitted  to  show  the  basis  of  his  occupancy, 
because  the  jury  would  naturally  be  preju- 
diced against  him  if  it  appeared  that  be  was 
merely  a  squatter  without  color  of  right 
We  think  the  trial  court  was  justified  in  ex- 
cluding the  evidence  on  the  ground  that  it 
related  to  a  controversy  not  involved  In  the 
present  action. 

The  defendant  testified  that  in  the  course 
of  plowing  a  fire-guard  he  removed  parts  of 
a  fence.  His  attorney  asked  him:  "What 
was  your  intention  in  opening  it  that  way? 
An  objection  was  made  by  the  state,  which 
the  court  sustained.  It  is  contended  that  this 
ruling  prevented  the  defendant  from  mak- 
ing his  defense,  and  that  he  thereby  suffered 
a  prejudice  which  was  intensified  by  the 
court's  refusal  to  give  an  instruction  read- 
ing as  follows:  "If  the  defendant  opened  the 
fences  in  controversy  under  an  honest  mis- 
take, believing  that  the  same  were  on  land 
belonging  to  the  state  of  Kansas,  on  which 
he  had  settled  with  the  Intention  of  proving 
up  and  purchasing  the  same  as  school  land, 
he  cannot  be  convicted." 

[2]  The  defendant  maintains  that  by  these 
rulings  he  was  prevented  from  showing  that 
he  removed  the  fence  under  a  justifiable, 
even  if  mistaken,  belief  that  it  stood  upon 
the  land  to  which  he  was  asserting  a  claim.         , 
If  he  actually  tried  to  make  this  defense  and 
was  denied  the  opportunity,  he  has  at  least 
plausible  ground 'of  complaint;   but  we  think         I 
the  record  as  a  whole  does  not  disclose  that 
situation.    The  inquiry  as  to  the  defendant's         | 
intention  did  not  affirmatively  suggest  such 


a  defense.  Malice,  or  even  willfulness,  is  not 
an  ingredient  of  the  misdemeanor  defined  by 
the  statute,  and  in  one  point  of  view  the  de- 
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fendant'8  mottre  was  Immaterliil.  It  seems 
probable  that  the  court  had  this  thought  In 
mind,  and  was  desirous  also  that  the  Issne  on 
trial  should  not  be  confused  with  the  contro- 
versy as  to  the  title  to  the  new  bank  of  the 
riTer.  If  the  purpose  of  this  question  were 
to  elicit  testimony  that  the  defendant  had 
acted  under  a  mistake  as  to  the  location  of 
the  meander  line,  the  court  should  have 
been  so  informed.  The  question  did  not 
clearly  Indicate  such  an  object,  and  the  court 
cannot  be  regarded  as  having  excluded  an 
Inquiry  into  the  matter  of  mistake  as  to  the 
boundary.  Marshall  v.  Marshall,  71  Kan. 
313,  80  Pac.  629.  No  other  effort  appears  to 
have  been  made  to  present  this  issue.  The 
defendant  testified  that  he  plowed  across  the 
whole  tract,  right  through  the  fences,  laying 
them  out  of  the  way ;  that  he  ran  a  straight 
line  from  qne  quarter-mile  post  to  another, 
not  seeking  to  follow  the  angles,  which  va- 
ried a  little  to  the  north  and  a  little  to  the 
south.  In  reply  to  the  question  whether  In 
nlnning  such  a  straight  line  there  would  be 
times  when  he  would  cut  first  on  one  side 
and  then  on  the  other  of  the  true  meander 
lines — the  true  boundary — ^he  replied:  "We 
would  give  and  take."  The  question  follow- 
ed: "Ton  would  perhaps  slice  off  one  side 
and  then  take  it  back  from  the  other  side 
as  you  run  your  line?"  He  answered:  "We 
went  straight  from  one  point  to  the  other 
at  each  quarter  of  a  mile."  In  view  of  this 
evidence,  we  think  It  was  not  error  for  the 
court  to  refuse  to  submit  to  the  jury  the  Is- 
sue whether  the  defendant  had  removed  the 
fence  under  an  honest  mistake,  believing 
that  it  was  upon  what  he  regarded  as  school 
land.  It  does  not  appear  that  the  defendant 
made  any  claim  to  the  land  south  of  the 
meander  Une,  or  that  there  was  any  actual 
difference  of  opinion  as  to  where  that  line 
ran.  The  suggestion  is  also  made  that  the 
defendant  was  denied  the  right  to  show 
that  he  was  entitled  to  remove  the  f^ce  be- 
cause it  Interfered  with  his  ingress  and 
egress  to  the  land  on  which  he  clalme'd  to  be 
a  Bettler.  The  evidence  already  quoted  seems 
to  Indicate  that  such  an  issue  was  not  pre- 
sented. 

It  is  difficult  to  resist  the  condnslon  that, 
npon  bis  own  testimony,  the  defendant  was 
guilty  of  a  violation  of  the  statute,  if,  as  the 
lury  must  have  found,  he  threw  down  the 
fence  which  stood  upon  the  land  of  the  com- 
plaining witness,  the  title  to  which  was  not 
in  dispute,  There  is  a  difference  of  Judicial 
opinion  as  to  whether  even  an  honest  mistake 
U  a  ground  of  defense  to  a  prosecution  un- 
der a  statute  which  makes  certain  acts  an 
offense,  without  requiring  the  existence  of 
any  specific  motive.  88  Cyc.  1179.  The  of- 
fense here  charged  is  not  one  which  neces- 
■iarily  Involves  moral  turpitude.  The  sole 
punishment  provided  is  a  fine  of  not  over 
$100.  Doubtless  an  undue  importance  has 
been  attached  to  this  case  by  reason  of  feel- 


ing engendered  by  the  controversy  over  the 
disputed  tract,  which  does  not  really  affect  it. 
We  do  not  think  the  circumstances  require  a 
new  trial. 

Complaint  is  also  made  that  the  trial  court 
required  the  defendant  to  give  a  bond  of 
$400  to  keep  the  peace.  The  statute  makes 
such  a  requirement  discretionary  (Oen.  St 
1909,  i  6820  [Code  av.  Proc.  |  242}),  and 
there  Is  nothing  to  suggest  an  abuse  of  dis- 
cretion in  the  present  case. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


ROE  V.  SNATTIN6ER  et  aL 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Syllabiu  by  the  Court.) 

1.  Apfkai,  and  Ebrob  ({  59*)— RiOKi  of  Ap- 
PKAL— Amount  Involvxd. 

Where  a  defendant,  who  is  asking  no  affirm- 
ative relief  in  an  action,  appeals  to  the  Supreme 
Court  from  a  judgment  rendered  against  him  in 
a  district  court,  the  amount  of  the  judgment 
rendered,  exclusive  of  costs,  determines  his  right 
of  appeal,  and,  if  such  Judgment  does  not  exceed 
$100,  no  appeal  Is  allowed  by  the  statute. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  270-274;   Dec.  Dig.  §  59.*] 

(Additional  SyUahiu  hy  Editorial  Btajf.) 

2.  InTESXST  (I  19*) — CoMPtniATION— JUDOMNT 

FOB  Unliqcidated  Dauaobs. 

Under  Gen.  St  1909,  {  4347,  providing  that 
judgments  shall  bear  interest  from  the  day  ren-> 
dered,  and  section  4344,  providing  the  classes  of 
claims  which  entitle  the  creditor  to  interest  no 
interest  will  accrue  on  a  claim  for  unliquidated 
damages  prior  to  a  rendition  of  judgment  thereon. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  U  35-40;  Dec.  Dig.  {  19.*] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  LOlle  M.  Roe  against  Moses 
SnatUnger  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal,  and  plain- 
tiff moves  to  dismiss  the  appeal.  Motion  to 
dismiss  sustained. 

W.  R.  Hazen  and  Irwin  Snattinger,  both 
of  Topeka,  for  appellanta  Geo.  A.  Huron 
and  J.  3.  Schenck,  both  of  Topeka,  for  ap- 
pellee. 

SMITH,  J.  t1]  The  appellee  recovered 
Judgment  against  the  appellants  for  $100  and 
costs.  The  appellants  brought  an  appeal  to 
this  coart,  and  appellee  presents  this  mo- 
tion to  dismiss  the  appeal.  The  questions 
turn  upon  the  amount  In  controversy.  The 
statute  is  interpreted  in  Blank  v.  Powell,  68 
Kan.  556,  76  Pac  486,  and  in  Richmond  v. 
Brummie,  52  Kan.  247,  34  Pac.  783.  In  the 
latter  case  it  is  said:  "Where  the  damages 
claimed  In  a  dvil  action  by  the  plaintiff  ex- 
ceed $100,  hut  the  Judgment  Is  for  the  plain- 
tiff for  $100  only,  exclusive  of  costs,  and  the 
defendant  prosecutes  a  proceeding  In  error, 
the  Supreme  Court  has  not  Jurlsdlctloi]^  for 
the  amount  or  value  in  controversy,  as  to 
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sucb  defendant,  Is  fixed  by  the  Judgment." 
The  same  construction  of  the  statute  Is  made 
in  Samp  v.  Braden,  73  Kan.  279,  85  Pac.  289. 

[2]  The  Judgment  rendered  was  for  only 
$100,  and  was  silent  as  to  interest;  but  by 
operation  of  law  (section  4347  of  the  General 
Statutes  of  1909)  it  drew  interest  at  6  per 
cent  per  annum  from  the  time  it  was  ren- 
dered— ^not  from  the  return  of  the  verdict 
Section  4347,  supra,  provides:  "All  Judg- 
ments of  courts  of  record  and  Justices  of  the 
lieace  shall  bear  interest  from  the  day  on 
which  they  are  rendered,  at  the  rate  of  six 
per  cent  per  annum,  except  as  herein  other- 
wise provided."  Section  4344,  Id.,  provides 
the  classes  of  claims  which  entitle  the  credi- 
tor to  Interest,  and  the  rate  and  time  for 
which  It  should  be  computed.  In  Milling 
Co.  ▼.  Buoy,  71  Kan.  293,  80  Pac.  591,  it  is 
said:  "It  is  error  to  allow  Interest  on  a  ver- 
dict for  unliquidated  damages  for  the  time 
between  its  finding  and  the  rendition  of  the 
Judgment  thereon."  Appellee's  claim  was  for 
unliquidated  damages,  and  no  interest  ac- 
crued thereon  prior  to  the  rendition  of  the 
Judgment. 

The  motion  to  dismiss  the  appeal  is  sus- 
tained.   All  the  Justices  concurring. 


STATE  V.  LING. 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Byllabut  hy  the  Covrt.) 

1.  Indictuent  and   Infobmation   (8   124*) — 
Joinder  of  Pasties— Necessity— Adultery. 

One  party  to  an  act  of  adultery  may  be 
charged  and  tried  wittiout  joining  tlie  other. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  J§  327-333;  Dec 
Dig.  {  124.*] 

2.  Criuinai.  Law  ({  159*)  —  launAfnovB— 
Chanoe  in  Information. 

A  verbal  cban|;e,  unsubstantial  in  char- 
acter, made  in  certain  counts  of  an  information 
more  than  two  years  after  the  commission  of 
the  offense,  together  with  reverification  without 
refiling,  did  not  bring  into  operation  the  stat- 
ute of  limitations  as  to  another  count  left  un- 
changed on  which  alone  conviction  was  bad. 

[Kd.  Note.— For  otlier  cases,  see  Criminal 
Law,  Dec.  Dig.  {  159.*] 

3.  Adultbbt  (f{  1,  7, 14*)— "Fornication"  (g 
1*)  —  Information  —  Sofficienot  —  Mar- 

biage— sufficienct  of  evidence. 

In  this  state  voluntary  illicit  intercourse 
between  two  persons  one  married  and  tlie  other 
single  is  adultery  in  the  former  and  fornication 
in  the  latter,  and  hence  to  charge  adultery  it 
is  not  necessary  to  allege  that  the  paramour  was 
a  married  person.  But,  when  such  charge  is 
made,  the  marriage  may  be  proved  by  any  com- 
petent evidence  direct  or  indirect,  and  in  this 
case  the  testimony,  including  that  of  the  hus- 
band, to  the  marriage  ceremony  and  a  showing 
of  a  subsequent  divorce  was  sufficient  to  war- 
rant a  finding  that  the  parties  were  married. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  IS  1-4.  12-16,  27.  31,  32;  Dec  Dig. 
SS  1,  7,  14;*  Fornication,  Cent  Dig.  }  1;  Dec. 
I)ig.  I  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  212-214 ;   vol.  3,  pp.  2914-2916.] 


4.  Criminal  Law  (|  438*)— Evidknos— Fhoto- 

ORAFH. 

A  photograph  or  a  copy  thereof  is  receiv- 
able in  evidence,  when  it  is  shown  to  look  like 
the  person  or  object  sought  to  be  identified. 

[Ed.    Note. — For   other   cases,    see    Criminal 
Law,  Cent  Dig.  {  893;   Dec  Dig.  i  438.*] 
6.  Adultery  (J  11*)— EnDBNOE— Association 

OF  Parties. 

In  a  prosecution  for  adultery,  it  is  com- 
petent to  show  to  what  extent  the  parties  as- 
sociated together  for  several  months  before  and 
after  the  date  of  the  alleged  offense. 

[Ed.  Note. — For  other  cases,  see  Adnlteiy. 
Cent  Dig.  {{  20,  23;   Dec.  Dig.  |  11.*] 

6.  Criuinai.  Law  (J  789*)— Instructions  — 

Reasonable  Doubt. 

It  is  not  error  to  give  substantiaRy  the 
definition  of  reasonable  doubt  approved  in  State 
V.  Patton,  66  Kan.  486,  71  Pac  840. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §g  1846-1849,  1851,  1880, 1904- 
1922,  1960,  1967;   Dec  Dig.  |  789.*] 

Appeal  from  District  Court  Butler  County. 
Artliur  H.  Ling  was.  convicted  of  adultery, 
and  appeals.    Afflrmed. 

W.  S.  Kenyon,  of  Jetmore,  and  Alkman  & 
Aikman,  of  El  Dorado,  for  appellant  Jno.  S. 
Dawson,  Atty.  Gen.,  and  Geo.  J.  Benson,  of 
EI  Dorado,  for  the  State. 

WEST,  J.  The  defendant  was  charged  in 
the  first  count  of  the  information  with  the 
offense  of  adultery  committed  with  a  married 
woman  therein  named;  the  second  count 
charged  lewd  and  lascivious  cohabitation; 
the  third,  open  and  gross  lewdness ;  and  the 
fourth  unlawfully  living  with  the  woman  as 
man  and  wife.  He  appeals  from  a  convic- 
tion on  the  first  count  only,  and  assigns  as 
error  the  failure  to  Join  the  woman,  the  rul- 
ing of  the  court  touching  the  statute  of  lim- 
itations, and  In  the  admission  of  evidence, 
and  in  giving  certain  instructions. 

[1]  It  is  urged  that  the  offense  of  wliich  the 
defendant  was  convicted  could  not  be  commit- 
ted by  him  alone,  and  therefore  he  could  nut 
be  charged  and  prosecuted  alone.  The  de- 
cision in  State  v.  Hook,  4  Kan.  App.  451,  46 
Pac.  44,  is  cited.  It  was  therein  held  that  ao 
Information  charging  lewd  and  lascivious 
abiding  and  cohabiting  must  Join  both  parties, 
unless  one  of  them  be  unknown  or  dead,  and 
that  such  charge  against  the  man  alone  is 
bad.  But  this  court  in  State  v.  Learned,  73 
Kan.  328,  85  Pac.  293,  a  case  Involving  the  of- 
fenses of  rape  and  incest  committed  by  the 
same  act  held  that  one  of  the  two  offenders 
Jointly  charged  could  be  tried  separately,  and 
disapproved  the  decision  In  the  Hook  Case. 

[3]  Our  statute  (Gen.  Stat.  1909,  S  2718) 
does  not  dellne  adultery,  but  it  has  been  held 
that  it  cannot  be  committed  by  an  unmarried 
person,  and  that  when  illicit  intercour.%  Is 
had  between  two  persons,  one  married  and  the 
other  single,  it  is  adultery  In  the  former  and 
fornication  In  the  latter.  Bashford  v.  Wells, 
78  Kan.  295,  96  Pac  663,  18  L.  R.  A.  (N.  S.) 
580,  16  Ann.  Cas.  310;    State  v.  Ghafln,  80 
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Kan.  653,  103  Pac.  143.  In  the  Chafln  Case 
the  Information  charging  adultery  between  a 
married 'woman  and  a  single  man  was  quash- 
tHl  on  the  motion  of  the  latter,  because  adul- 
tery cannot  be  committed  by  an  unmarried 
person  in  this  state,  and  this  ruling  was  ui>- 
beld.  As  both  cannot  be  charged  jointly  with 
adultery,  we  see  no  reason  why  the  one  mar- 
ried may  not  be  charged  and  tried  separate- 
ly, and  the  authorities  holding  that  he  can 
be  80  charged  and  tried  are  numerous.  1 
Cyc.  955 ;  Bishop  Stat  Crimes,  i  670 ;  Whar- 
ton Crim.  Law  (10th  Ed.)  S  1730;  State  of 
Iowa  y.  Dlngee,  17  Iowa,  232,  and  cases  cited; 
^tate  y.  iSenrle,  56  Vt  516,  and  cases  dted; 
State  y.  Nelson,  39  Wash.  221,  81  Pac.  721. 
See,  also,  State  y.  Dreany,  65  Kan.  292,  69 
I'ac  182. 

IZ]  The  Information  was  filed  March  7, 
1913,  charging  the  adultery  as  having  been 
committed  March  16,  1911,  the  other  counts 
being  confined  -  to  March  16  and  March  14, 
1911.  On  June  16, 1913,  certain  verbal  chang- 
es were  permitted  to  be  made  In  the  second 
and  third  counts,  and  the  Information  was 
then  reverlfled,  but  not  reflled,  no  change  hay- 
ing been  made  in  the  first  count  The  defend- 
ant contends  that,  when  these  changes  were 
made  and  the  Information  was  reverlfled,  the 
old  one  was  functus  otficlo,  and  the  new  or 
amended  one  should  have  been  reflled,  which 
would  bring  the  charge  more  than  two  years 
subsequent  to  the  commission  of  the  alleged  of- 
fense, and  therefore  entitle  him  to  a  discharge 
on  the  ground  that  the  statute  of  limitations 
bad  run.  If,  however,  Instead  of  four  counts 
there  had  been  four  informations,  the  amend- 
ment of  certain  ones  would  not  have  affected 
the  others,  and,  whether  the  verbal  changes 
permitted  amounted  to  a  material  amendment 
or  not,  they  did  not  In  any  wise  cnange  the 
Orst  count — the  only  one  under  which  con- 
viction was  had — and  It  would  Eieem  like  an 
extremely  technical  ruling  to  hold  that  re- 
veriUcatlon  and  failure  to  refile  destroyed  the 
ariginal  Information,  or  the  first  count  there- 
of. State  y.  OUver,  55  Kan!  711,  41  Pac.  954, 
Is  cited.  There  the  Information  was  amended 
by  giving  a  different  date  to  the  alleged  of- 
fense,  the  one  first  stated  being  later  than  the 
(late  of  the  Information,  and  it  was  said  that 
it  was  necessary  that  the  information  as 
amended  should  be  verified,  and  the  filing 
tbereafter  was  proper.  The  trial  was  upon 
tbe  amended  and  not  upon  the  original 
charge;  hence  the  objection  to  the  former 
was  held  to  be  without  avail.  Brown  y. 
State,  4  Okl.  Cr.  xUi,  115  Pac.  603,  is  relied 
on  by  the  defendant  to  support  Ills  conten- 
tion. In  that  case  there  was  an  original  lu- 
tormation  charging  an  offense  on  one  date, 
and  an  amended  Information  charging  It  on 
a  later  date,  and,  after  the  overruling  of  a 
demurrer  to  the  latter,  the  defendant  was 
tried  on  the  former,  and  this  was  held  to  be 
erroneous.  It  was  also  held  that  by  filing 
the  amended  informatioq  before  plea  the 
original  was  set  aside  and  abandoned;    a 


statute  there  In  force  requiring  the  state  to 
try  but  one  alleged  criminal  transaction  at  a 
time  being  also  considered.  But  there  the 
Information  contained  but  one  count  and  was 
not  amended,  and  another  document  called 
an  amended  information  was  filed,  thus  pre- 
senting a  situation  materially  different  from 
the  one  under  consideration.  If  the  first  in- 
formation had  been  quashed,  the  statute  of 
limitations  would  still  have  been  tolled  dur- 
ing its  life,  and  a  new  one  could  have  been 
filed  at  the  time  the  amendment  was  made. 
State  v.  Child,  44  Kan.  420,  24  Pac.  952.  In 
State  y.  Moberly,  90  Kan.  837,  136  Pac.  324, 
we  refused  to  set  aside  a  conviction  for  rob- 
bery merely  because  an  amendment  to  the 
information,  setting  ont  the  ownership  of 
the  property,  was  allowed  after  plea  to  an 
original  Information  omitting  such  allegation,  , 
except  Inferentially,  and  the  changes  here  in- 
volved are  found  to  have  been  even  less  ma- 
terial than  the  one  there  considered. 

It  is  suggested  that  the  husband  of  the 
woman  involved  In  the  charge  was  an  Incom- 
petent witness.  E/ven  if  his  wife  had  been 
"the  accused,"  he  could  have  testified  volun- 
tarily either  for  or  against  her,  and  certain- 
ly, under  the  circumstances,  he  was  a  com- 
petent witness.  Crim.  Code,  §  215  [Gen.  St 
1009,  f  6791].  The  statute  on  which  tbe  de- 
cision in  People  y.  Fowler,  104  Mich.  449,  62 
N.  W.  572,  dted  by  counsel,  was  based  e.\- 
pressly  forbade  the  husband  to  testify. 

[4)  Complaint  Is  made  that  the  copy  of  a  , 

photograph  was  received  in  evidence  without 
a  preliminary  showing  as  to  circumstances 
and  conditions  under  which  the  orlgLaal  or 
the  copy  was  taken.  But  here  the  essential 
foundation  was  laid  by  testimony  that  the 
tx>py  looked  like  tbe  person  whose  identity 
was  sought  to  be  established,  and  this  was 
sufficient  Shorten  v.  Judd,  56  Kan.  43,  48, 
42  Pac.  337,  54  Am.  St  Rep.  587;  WIgmore 
on  Ev.  ig  790-794 ;  People  v.  Loper,  159  CaL 
6, 112  Pac  720,  Ann.  Oas.  1912B,  1193 ;  Ded- 
erichs  v.  Salt  Lake  R.  Co.,  14  Utah,  137,  46 
Pac.  656,  36  U  R.  A.  802. 

Objections  to  evidence  touching  certain 
apparel  found  in  a  room  where  the  offense 
was  supposed  to  have  been  committed  and  to 
testimony  concerning  a  certain  hotel  register 
were  overruled,  but  an  examination  discloses 
no  error  in  such  ruling. 

It  is  urged  that  the  testimony  of  the  mar- 
riage of  the  woman  to  the  witness  claiming 
to  be  her  husband  was  insufficient  to  estab- 
lish It  It  is  hardly  necessary  to  consider 
this  matter,  for  the  reason  that  the  defend- 
ant's guilt  In  no  wise  depended  on  the  ques- 
tion whether  bis  paramour  was  married  or 
single.  But  we  think  the  evidence  was  suffi- 
cient and  competent  State  v.  Hughes,  35 
Kan.  626,  12  Pac.  28,  67  Am.  Rep.  105 ;  State 
V.  Pendleton,  67  Kan.  180,  72  Pac.  527. 

[5]  Testimony  that  the  parties  were  seen 
together  at  various  places  a  few  months  be- 
fore and  after  the  alleged  commission  of  the 
offense  was  received  over  the  defendant's  ob-        t 
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Jection,  and  it  Is  insisted  that  this  was  both 
incompetent  and  prejudicial.  It  would  seem, 
bowerer,  on  principle,  that  such  prior  and 
subseqnent  association  together  would  shed 
some  light  on  their  relations  and  matoal 
sentiments  at  the  time  charged,  the  weight  of 
such  evidence  being  for  the  Jury,  and  such 
is  the  role.  Wigmore  on  Et.  §§  395-399 ;  Bl- 
liott  on  By.  I  2796;  1  Cyc.  961;  1  A.  &  E. 
Encycl.  of  L.  (2d  Ed.)  764;  State  ▼.  Briggs, 
68  Iowa,  416,  27  N.  W.  368 ;  People  v.  Glrd- 
ler,  65  Mich.  68,  81  N.  W.  624;  State  v. 
Snowden,  23  Utah,  318,  65  Pac  479;  State 
V.  Nelson,  30  Wash.  221,  81  Pac.  721. 

The  county  attorney  stated  what  he  expect- 
ed to  show  concerning  a  certain  transaction 
between  the  accused  and  the  paramour's  hus- 
band, and  this,  with  an  Instruction  relative 
thereto,  is  criticized.  But  the  evidence  by 
way  of  admissions  by  the  husband  when  on 
the  stand  so  nearly  justified  both  the  state- 
ment and  the  instmction  that  no  material 
prejudice  resulted. 

[I]  The  trial  court  undertook  the  doubtful 
task  of  clarifying  the  meaning  of  reasonable 
doubt,  and  it  is  urged  that  the  definitions 
were  so  worded  as  to  deprive  the  defendant 
of  the  benefit  of  the  protection  of  a  reason- 
able doubt  correctly  defined.  But,  taking  to- 
gether the  different  expressions  used.  It  ap- 
pears that  the  court  substantially  followed 
the  guide  furnished  by  State  v.  Patton,  66 
Kan.  486,  71  Pac.  840,  and  this  having  been 
since  approved  (State  y.  Wolfley,  76  Kan.  406, 
89  Pac.  1046,  93  Pae.  837,  11 1*  B.  A.  [N,  S.] 
87,  12  Ann.  Gas.  412 ;  SUte  v.  Shufeldt,  86 
Kan.  975, 122  Pac.  895),  it  will  not  now  be  re- 
jected. 

The  charge  as  to  the  sort  of  proof  neces- 
sary to  establish  guilt  is  criticized,  but  no 
specific  ground  for  the  criticism  is  pointed 
out,  and  none  suggests  itself. 

Still  other  complaints  are  made,  and 
th^  have  aU  been  examined  and  considered, 
with  the  result  that  no  substantial  error  ap- 
pears. 

The  defendant's  cause  has  been  vigorous- 
ly presented  by  able  counsel,  but  the  adverse 
verdict  reached  after  considering,  sufficient 
evidence  under  proper  instructions  cannot  be 
disturbed. 

The  Judgment  is  affirmed.  All  the  Justic- 
es concurring. 


SMITH  V.  SCHBIVBB  et  aL 
(Supreme  Court   of  Kansas.     Feb.   7,   1914.) 

(Syllabu$  by  the  Court.) 
1.  Tbiai.  (§  143*)— Dkmubbeb  to  Bvidewcb. 
When  the  evidence  offered  by  a  plaintiff  is 
conflicting,  and  certain  portions  of  his  own  tes- 
timony is  in  conflict  with  other  portions  there- 
of, 8uch  evidence  should  be  sabmitted  to  the 
jury,  and  it  is  error  to  sustain  a  demurrer 
thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  342,  343;   Dec.  Dig.  §  143.*] 


2.  Fbaudb,  Statitte  or  (|  116*)  —  liEAsc  or 

Land — Meuobanduu— Sufficiency. 

A  note  or  memorandum  in  writing  signed 
by  an  agent  concerning  a  lease  of  land  for  more 
than  one  year  does  not  take  such  lease  out 
from  the  operation  of  the  statute  of  frauds, 
unless  authorized  in  writing  by  the  owner. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  H  251-260;  Dec.  Dig.  { 
118.*] 

3.  Landlobd  and  Tenant  (S  41*)  —  Vrbbai. 
Lbase — TeiOi. 

While  expenditures  made  on  land  by  one 
claiming  a  lease  thereof  may  sometimes  oper- 
ate as  a  part  performance  so  as  to  validate  a 
verbal  lease,  such  expenditures  cannot  onfi- 
narily  determine  the  disputed  term  of  snch 
lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  106;   Dec.  Dig.  i  41.*] 

Appeal  from  District  Court,  Chase  County. 

Action  by  Olive  I.  Smith  against  P.  D. 
Schriver  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Beversed  and 
remanded. 

Madden  &  Blchardson,  of  Ehnporia,  for  ap- 
pellant Ferry,  Doran  &  Dean,  of  Top^a, 
and  G.  B.  Davla,  of  Cottonwood  Falls,  for  ap- 
pellees. 

WEST,  J.  Plaintiff  sned  in  ejectment,  and, 
from  an  order  sustaining  a  demurrer  to  hor 
testimony,  she  appeals.  The  plaintiff's  fa- 
ther, H.  O.  Vawter,  owned  the  land  in  con- 
troversy, and  leased  it  to  the  principal  de- 
fendant's father  for  a  term  of  years  expiring 
March  1,  1910,  at  an  annual  raital  of  ^40. 
Before  the  lease  expired,  the  lessee  died,  and 
the  son  became  teoant  for  the  remainder  of 
the  term.  In  the  summer  of  1909  Mr.  Vawter 
was  at  the  place,  and  discussed  with  the  de- 
fendant Schriver  the  further  leasing  to  him 
of  the  laud.  The  latter  desired  a  five-year 
term,  and  had  written  on  January  27,  1908, 
that  be  would  have  to  sublet,  and  would  be 
obliged  to  have  it  for  a  term  of  five  yean 
at  least  A  letter  from  Mr.  Vawter  during 
the  same  month  contained  the  statement  that 
he  would  wait  avrhlle,  as  he  was  getting  old, 
and  did  not  know  whether  he  would  live  for 
five  years,  and  at  any  rate  woald  wait  nntli 
the  lease  was  out  It  seems  that  the  land 
was  deeded  to  the  plaintiff  In  1909,  and  the 
deed  delivered  to  her  about  January  6, 1911. 
January  23,  1912,  she  notified  the  tenant  to 
quit  March  1st  of  that  year.  Upon  the  trial 
the  controversy  appeared  to  be  whether  the 
defendant  Schriver  was  holding  under  a  three- 
year  lease  or  simply  holding  over  from  year 
to  year.  Mr.  Vawter  testified  that  prior  to 
conveying  the  land  to  his  daughter  he  met 
P.  D.  Schriver  on  the  farm,  and  leased  the 
premises  to  him  for  a  term  of  one  year  begin- 
Ing  March  1,  1910;  that  In  the  conversation 
when  at  the  place,  1909,  he  told  Mr.  Schriver 
that  he  would  rather  let  him  have  it  than 
anybody  else  for  the  same  money,  and  that 
the  latter  agreed  to  pay  5176  for  the  year 
1910;  that  there  waa. nothing  said  about  what 
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was  to  be  done  wltb  the  place  for  the  year 
1911;  that  he  recelyed  $176  rent  for  that 
year  from  Mr.  Schrlver,  who  was  just  a  hold- 
over tenant  The  rent  for  1910  did  not  reach 
Mr  Vawter  ontU  early  In  the  following  year, 
and  on  Febmary  9,  1911,  he  wrote  Mr. 
Schrlver  complaining  of  the  delay,  stating, 
among  other  things :  "I  want  more  rent  for 
It,  and,  tf  you  can't  give  me  more  rent,  I  will 
see  what  I  can  do.  I  want  to  know  how 
much  you  can  give  me  for  It,  and  pay  the  first 
of  December  each  year  for  three  years,  and 
keep  up  repairs,  and  I  don't  want  any  more 
of  the  wild  grass  plowed  up.  •  *  *  I 
can't  afford  to  rent  It  for  what  I  am  getting. 
*  *  ♦  I  want  the  best  offer  you  can  make 
me,  and  on  return  maU,  If  possible.  I  want 
you  to  have  the  first  chance,  and,  if  you  are 
as  slow  as  yon  were  in  answering  my  letters, 
I  will  have  the  place  rented."  February  11, 
1911,  a  letter  from  the  defendant  to  Mr.  Vaw- 
ter stated:  "I  have  subleased  the  land,  as  my 
contract  with  you  was  for  five  years  per 
agreement  when  you  were  last  here."  Two 
days  later  Mr  Vawter  wrote  the  following 
letter:  "Mr.  P.  D.  Schrlver— Sir:  Tour  let- 
ter received  to-day  in  regard  to  renting  of 
my  land.  When  I  was  out  there  I  said  you 
could  keep  it  for  $175.00  a  year,  payable  De- 
cember 1.  There  was  nothing  said  about  five 
years,  and,  if  there  had,  I  could  have  told 
you  I  did  not  expect  to  keep  the  land.  I 
have  deeded  the  land  avray,  and  don't  own 
It  now,  and  you  are  so  long  In  replying  to  me 
I  wrote  out  there,  and  about  renting.  I  did  not 
know  what  you  were  going  to  do.  I  said  you 
had  the  place  until  the  first  of  March,  and 
time  was  getting  short,  and  I  was  to  look 
after  it  for  the  present,  and  I  thought  I 
would  give  you  the  preference  if  you  would 
do  as  well  by  me  as  any  one,  so  we  agreed 
on  three  years'  lease,  payable  December  first 
each  year,  and  keep  up  the  fences,  and  not 
plow  up  any  of  the  wild  grass,  and  that  is 
the  reason  I  wanted  to  know  as  soon  as 
possible,  so  I  make  this  request,  as  I  am 
waiting  on  yon  for  this.  Tours  respectfully, 
H.  C.  Vawter."  There  was  other  testimony 
to  the  effect  that  the  defendant  had  claimed 
to  be  holding  under  a  three  years'  lease,  and 
at  another  time  stated  that  his  lease  expired 
In  1912.  On  redirect  examination  Mr.  Vawter 
testified  that  Mr.  Schrlver  never  to  his  knowl- 
edge accepted  a  three  years'  lease. 

[1,2]  It  is  contended  that  the  letter  of 
February  18,  1911,  amounted  to  a  note  or 
memorandum  within  the  statutes  of  frauds 
of  a  three  years'  lease,  and  controlled  regard- 
less of  the  other  testimony  touching  the  term. 
It  must  be  remembered,  however,  that  when 
this  was  written  Mr.  Vawter  did  not  own 
the  land,  and,  as  no  writing  of  the  owner  was 
shown  authorizing  him  in  any  way,  the  letter 
Would  not  be  sufficient  under  the  statute  of 
frauds.  Gen.  Stat.  1909,  §§  3837,  3838.  It 
would  seem  that  it  was  at  one  time  claimed 


by  Mr.  Schrlver  that  he  had  a  five  years' 
lease,  at  another  that  be  had  a  three  years' 
lease,  and  at  another  that  he  was  simply 
holding  over  until  1912,  and  the  discrepancy 
between  Mr.  Vawter's  statements  as  a  vritness 
and  his  statement  in  the  letter  was  equally 
wide.  These  discrepancies  raised  a  question 
of  fact  for  the  jury  to  determine,'  and  the 
trial  court  was  not  authorized  to  weigh  the  . 
evidence,  and  reconcile  the  conflicts  therein, 
and  therefore  erred  in  sustaining  the  demur- 
rer. The  rule  announced  in  Acker  v.  Nor- 
man, 72  Kan.  586,  84  Pac  631,  applies. 

[3]  It  is  argued  that,  as  the  defendant 
Schrlver  had  taken  possession  and  made  ex- 
penditures for  the  purpose  of  placing  the 
land  In  condition  for  use  under  the  contem- 
plated lease,  this  was  a  part  performance 
taking  the  case  out  of  the  statute  of  frauds 
regardless  of  any  written  memorandum.  If 
the  existence  of  a  valid  lease  were  In  con- 
troversy, this  contention  would  be  pertinent 
But  here  it  is  not  the  existence  but  the  term 
of  the  lease  which  is  in  dispute,  ahd  we  are 
not  aware  of  any  rule  by  which  this  question 
could  be  determinable  by  the  act  of  the  ten- 
ant in  preparing  for  a  longw  term  than  the 
landlord  conceded  he  had,  and  we  have  not 
had  our  attention  called  to  any  authority 
stating  or  supporting  such  a  rule. 

Some  of  the  letters  were  offered  in  evidence 
after  the  plaintiff  liad  obtained  leave  to  in- 
troduce further  testimony  in  support  of  her 
application  to  reopen  the  case  after  the  de- 
murrer to  the  evidence  had  been  sustained. 
But,  having  been  then  received,  they  appeal- 
ed at  least  to  the  discretion' of  the  court,  and 
should  therefore  be  considered  and  given 
their  proper  effect  But  whether  considered 
with  the  evidence  already  introduced,  or 
whether  the  latter  be  viewed  alone,  the  case 
was  left  in  the  condition  of  presenting  a  con- 
fiict  of  evidence,  which  conflict,  although  par- 
tially between  different  portions  of  a  party's 
own  testimony,  was  still  one  for  the  jnry,  and 
not  for  the  court,  to  reconcile  or  determine. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings. 
All  the  Justicea  concurring. 


S.  P.  BOWSER  &  CO.  V.  BATHURST.t 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(8»Uahu$  (y  th«  Court.) 
Saxxs  (f  273*)— Impmbd  Wabbawtt— Refbe- 

SBRTATIONB  OT  SEU,eB. 

Where,  to  induce  a  sale  of  an  article  not 
known  or  recognized  as  an  article  of  commerce, 
the  seller  represents  that  the  article  in  use  will 
accomplish  a  certain  purpose,  and  the  purchaser 
has  no  opportunity  to  examine  the  article  but, 
in  reliance  upon  the  repreaentationB  made,  en- 
ters into  an  executory  contract  to  purchase  the 
article,  htld^  that  such  representatiooB  consti- 
tute an  imphed  warranty  that  the  article  will  in 
use  accomplish  the  purpose  represented. 

HSd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |§  772-776;    Dea  Dig.  i  273.*] 
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Appeal  from  District  Court,  Dickinson 
County. 

Action  by  S.  F.  Bowser  &  Co.,  a  corporation, 
against  A.  C.  Bathnrst  From  judgment  for 
defendant,  plalntlft  appeals.    Affirmed. 

R.  H.  Seeds,  of  Abilene,  for  appellant  <X 
E.  Rugb,.of  Abilene,  for  appellee. 

SMITH,  J;  The  appellant  In  tbis  case 
brougbt  suit  to  recover  the  purchase  price  of 
a  combined  gasoline  tank  and  pump.  A  veri- 
fied account  was  attached  to  the  i>etition, 
and  the  petition  alleged  the  account  was 
true  and  correct.  The  appellee.  In  answer, 
deuied  all  the  allegations  of  the  petition  not 
speciflcally  admitted,  specifically  denied  the 
correctness  of  the  account,  and  denied  that 
he  was  indebted  to  the  appellant  in  any  sum 
whatever.  The  answer  further  alleged  that 
an  agent  of  the  appellant  "  •  •  *  told 
said  defendant  that  if  said  pump  and  tank 
did  not  work  in  first-class  condition  and  did 
not  measure  accurately  he  did  not  need  to 
keep  same,  and  would  not  need  to  pay 
for  the  same;  that  said  plaintiff  Installed 
said  gasoline  tank  and  pump  and  measur- 
ing apparatus  at  this  defendant's  premises, 
and  undertook  to  use  the  same  for  the  pur- 
poses for  which  it  was  intended,  but  that 
said  tank,  pump,  and  measuring  apparatus 
was  so  defective  in  workmanship  and  con- 
struction that  it  would  not  work  properly,  in 
this,  to  wit:  That  the  said  pump  and  measur- 
ing apparatus  would  not  measure  correctly. 
*  •  •"  It  was  further  alleged  that  the 
tank  and  pump  were  not  as  guaranteed  and 
warranted  by  appellant,  and  were  of  no  use 
or  value  to  the  appellee,  and  that  about  six 
months  after  the  purchase  appellee  returned 
the  same  to  the  appellant,  and  owes  the  ap- 
pellant nothing  therefor.  The  answer  was 
not  verified.  In  reply,  the  appellant  made 
general  denial  of  all  the  allegations  of  the 
answer,  and  alleged  that  the  contract  be- 
tween appellant  and  appellee  for  the  sale 
and  purchase  of  the  property  was  in  writing 
and  was  signed  by  the  appellee.  A  copy  of 
the  order  was  attached  to  the  reply.  The 
judgment  was  in  fa.Tor  of  the  appellee  for 
costs. 

On  the  part  of  the  appellant  it  is  urged 
that  under  section  6703  of  the  General  Statr 
utes  of  1909  (Code  Civ.  Proc.  g  110)  the  ac- 
count attached  to  the  petition  should  have 
been  taken  as  correct,  the  account  being  veri- 
fied and  the  answer  thereto  not  being  verified. 
TMs  is  the  clear  provision  of  the  statute, 
and  would  have  been  applicable  if  the  ap- 
pellant had  relied  thereon,  but,  by  its  reply, 
it  put  the  matter  of  warranty  in  issue.  On 
the  other  band,  the  appellee  contends  cor- 
rectly that  under  section  5722  of  the  General 
Statutes  of  1909  (Code  Civ.  Proc.  f  129)  the 
contract  having  been  pleaded  in  the  reply 
only,  the  allegations 'therein  should  be  deem- 
ed to  be  controverted  by  the  adverse  party 
as  upon  direct  denial  or  avoidance.     Under 


this  provision  it  devolved  upon  the  appellant 
to  prove  both  the  execution  and  the  delivery 
of  the  contract.  It  cannot  l>e  said  that  tbis 
was  affirmatively  done. 

The  appellee  introduced  evidence  tending 
to  prove  the  purpose  for  which  the  machine 
was  bought  and,  over  the  objection  of  the 
appellant,  also  was  allowed  to  prove  that  the 
appellee  had  no  opportrmlty  to  inspect  the 
machine,  and  that  the  appellant's  agent  rep- 
resented that  it  would  pump  and  correctly 
measure  gasoline;  that  the  maclilne  was 
shipped  to  and  installed  by  the  appellee; 
ttiat  it  did  not  work  properly  in  that  it  failed 
to  correctly  measure  gasoline;  that  the  ap- 
pellant sent  a  man  to  fix  the  machine,  but  it 
afterwards  failed,  as  before,  to  do  the  work ; 
that  the  appellee  had  reshipped  the  machine 
to  the  appellant,  and  had  not  thereafter  been 
in  possession  of  it.  To  tliis  evidence  of  the 
appellee,  the  appellant  demurred  on  the 
ground  that  it  constituted  no  defoise  under 
the  pleadings.  -  The  demurrer  was  overruled. 
Appellant  then  offered  evidence  that  the  ap- 
pellant had  not  accepted  a  return  of  the 
goods. 

In  the  instructions  the  court  submitted  the 
case  to  the  Jury  upon  the  theory  that  where 
a  machine  is  sold  for  a  specific  purpose  there 
Is  an  implied  warranty  that  it  will  reason- 
ably perform  such  service;  that  the  burden 
of  proof  was  upon  the  appellee  to  establish, 
by  a  preponderance  of  the  evidence,  that  the 
machine  would  not  work  as  it  was  impliedl.v 
warranted  to  do,  and  that  appellee  returned 
or  offered  to  return  it  to  the  appellant  upon 
its  failure  to  work;  that  if  they  should  find 
from  the  evidence  that  the  machine  was  sold 
as  being  suitable  for  the  purpose  of  measur- 
ing gasoline,  and  should  find  that  it  did 
measure  gasoline  as  impliedly  warranted, 
they  should  return  a  verdict  for  the  appel- 
lant, but  if  they  should  find  that  the  machine 
did  not  work  and  did  not  fiU  the  implied 
warranty,  and  that  it  failed  to  measure  gaso- 
line as  impliedly  warranted,  their  verdict 
should  be  in  favor  of  the  appellee. 

The  case  differs  very  much  from  Ehrsam 
V.  Brown,  76  Kan.  206,  91  Pac.  179,  15  U  R. 
A.  (N.  S.)  877.  In  that  case  the  article  sold 
was  a  "known,  described,  and  specified" 
article  of  commerce  by  a  dealer.  The  ar- 
ticle in  this  case  seems  to  have  been  sold  for 
a  definite  purpose,  viz.,  to  measure  gasoline, 
and  it  does  not  appear  to  have  been  a  known 
article  of  commerce,  but  whether  it  was  man- 
ufactured on  the  order,  or  whether  sold  by 
a  dealer,  does  not  appear. 

If  the  purchaser  had  no  opportunity  to  In- 
spect the  article  before  the  purchase,  but  re- 
lied on  the  representation  of  appellant's 
agent,  the  case  is  analogous  to  Johnston  v. 
Lanter,  87  Kan.  32,  123  Pac.  719.  The  sale 
was  made  on  an  executory  contract,  and  In 
such  cases,  where  there  is  no  opportunity  for 
inspection  of  the  article,  a  representation 
of  quality  amounts  to  an  implied  warranty. 
Many  cases  sustaining  this  rule  are  collated 
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In  Morse  ▼.  Moore,  83  Me.  473,  22  Aa  362, 
13  L.  R.  A.  224,  23  Am.  St.  Rep.  783. 

Notwithstanding  the  Irregularities  in  the 
pleading,  the  appellant  was  not  in  a  position 
to  complain. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 

NORTHRUP  NAT.  BANK  v.  WEBSTER  RE- 
FINING CO.  et  aL 
(Supreme  Court  of  Kansas.    Feb.  7,  1814.) 

(Byttalu*  ly  tk«  Court.) 

1.  Rf.febencb  (j  100*)— Repobt— Objections 
—Motion  to  Amend  Judgment. 

Where  a  referee  is  appointed  to  find  the 
facts  and  conclusions  of  law  in  an  action,  bis 
report  of  the  facts,  approved  by  the  court,  is 
not  challenged  by  a  motion  to  modify  and 
amend  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent  Dig.  §{  157-168;   Dec.  Dig.  g  100.»] 

2.  APPHLii,  AND  Ekbob  (H  220,  863*)— Scope  or 
Review  —  Denial  of  Motion  to  Amend 
Judgment. 

On  an  appeal  from  an  order  overruling  such 
motion  to  modify  and  amend  a  judgment,  errors 
of  law  can  only  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  §§  132&-1332,  1765,  1766, 
:i450-3455;    Dec  Dig.  S§  220,  863.*] 

:!.  Appeal  and  Bbrob  (|  984*)— Appobtion- 

MINT— DlSCBETlON — RECEIVEBS. 

The  apportionment  of  costs  as  between  the 
parties  recovering  judgments,  in  case  the  costs 
•iiD  only  be  made  from  the  funds  in  the  hands 
of  the  receiver,  rests  in  the  judicial  discretion 
«f  the  conrt,  and  such  order  of  apportionment 
i-annot  be  reversed  or  changed  except  for  an 
aliuse  of  such  discretion. 

[Ed  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  {g  8815,  3881-8888;  Dec. 
Dig.  i  984.»] 

On  rehearing.    Affirmed. 
For  former  opinion,  see  88  Kan.  738,  132 
I'ac.  832. 

S.  A.  Gard  and  Baxter  D.  McCIain,  both 
of  lola,  for  appellant.  George  A.  Amos,  of 
ilomboldt,  and  Jno.  F.  Goshom,  of  lola,  for 
appellees. 

SMITH,  J.  [I,  2]  The  former  decision  of 
this  case  (Bank  v.  Refining  Co.,  89  Kan.  738, 
132  Pa&  83^  was  based  entirely  npon  the 
absence  of  a  motion  for  a  new  trial.  Not 
only  did  the  appellee  then  contend  that  on 
account  of  the  omission  of  such  motion  no 
review  of  the  facts  could  be  had,  but  appel- 
lant, in  its  motions  for  a  rehearing,  con- 
cedes that  prominence  was  given  to  the  find- 
ings of  facts  reported  by  the  referee.  Also 
it  may  be  said  that,  while  the  assignment  of 
errors  was  sutUdent  to  justify  the  appeal, 
neither  the  abstract  nor  the  brief  of  appel- 
lant lodicated  the  remedy  desired.  However, 
as  a  motion  to  modify  and  amend  the  judg- 
ment was  presented  to  the  trial  court,  under 
the  provisions  of  section  300  of  the  Code  of 
t^irti  Procedure  (section  5894  of  the  General 
Statutes  of  1909),  a  rehearing  was  granted, 
and  the  appeal  is  entertained. 


The  action  was  commenced  May  5,  1908, 
to  foreclose  certain  real  estate  and  chattel 
mortgages,  two  of  which  were  in  the  form  of 
bills  of  sale,  against  the  Webster  Refining 
Company,  located  at  Humboldt,  Kan.,  given 
to  secure  a  loan  of  $10,000  and  Interest  The 
real  estate  described  in  the  mortgage,  desig- 
nated A,  consists  of  certain  lots  and  blocks 
in  an  addition  to  the  dty  of  Humboldt.  The 
chattel  mortgages,  designated  B,  C,  D,  and 
E,  described  the  mortgaged  property  gen- 
erally as  located  upon  tt;e  real  estate  de- 
scribed In  mortgage  A  or  as  used  in  connec- 
tion with  the  Webster  Refining  Company's 
plant  The  chattel  mortgages  contained  the 
usual  provisions  in  regard  to  possession  in 
the  refining  company  until  default  be  made 
In  iJayment  or  upon  certain  other  specified 
conditions  that  the  bank  might  take  the 
same  into  its  own  possession.  The  bill  of 
sale,  designated  G,  was  to  become  absolute 
within  one  year.  The  other  bill  of  sale  by 
its  terms  was  absolute  upon  its  execution, 
but  also  by  its  terms  was  gir^i  as  security 
for  the  loan  of  $10,000. 

On  April  16, 1908,  upon  the  back  of  a  writ- 
ten demand,  C.  D.  Webster  executed  the  fol- 
lowing writing:  "In  pursuance  of  the  within 
demand  I  hereby  surrender  the  possession  of 
the  witMn  chattel  property  to  the  said  A.  L. 
Bmmbangh,  L.  L.  Northrup  and  F.  J.  Hor- 
ton  of  lola,  Kansas.  Witness  my  hand  at 
Okmulgee,  Oklahoma,  this  16th  day  of  April, 
1908.  [Signed]  O.  D.  Webster,  Pres.  of  Web- 
ster Refining  Co."  Webster  also  executed 
a  like  writing  purporting  to  surrender  the 
possession  of  the  property  described  in  in- 
struments D  and  B  to  Brumbaugh,  Northrup, 
and  Horton. 

On  February  24,  1908,  Eastham  &  Jackson 
obtained  a  judgment  against  the  refining 
company  for  $179.50  and  costs.  On  April 
20,  1908,  the  Humboldt  Telephone  Company 
obtained  a  judgment  against  the  refining 
company  for  943.50  and  costs,  and  on  April 
22,  1908,  executions  were  issued  on  each 
judgment  and  levied  by  a  .constable  on  a  lot 
of  tar  and  distillate,  the  property  was  ad- 
vertised for  sale,  And  the  sale  was  enjoined 
by  the  order  of  the  district  court  on  the  peti- 
tion of  appellant  Thereafter  a  receiver  was 
apiwinted  on  the  application  of  the  bank  to 
take  charge  of  all  the  property  mortgaged  and 
levied  upon,  and  an  order  was  entered  making 
the  judgment  creditors  parties  to  the  action 
and  restraining  them  from  proceeding  with  the 
execution  sales.  Thereupon  some  30  persons, 
firms,  and  corporations,  upon  leave  of  court, 
filed  interpleas  and  set  up  claims  in  the  ac- 
tion, and,  on  the  application  of  the  inters 
pleaders,  the  court  appointed  A.  H.  Camp- 
bell as  referee  with  authority  to  hear,  try, 
and  determine  the  issues  pending  In  the  case, 
make  and  state  findings  of  fact  and  conclu- 
sions of  law,  and  file  a  full  report  In  court 
Mr.    Campbell   being    unable    to    serve,    the 
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court  thereafter  embstltntea  Jobn  F.  Oos- 
hom  in  bis  place,  wbo  began  taking  testi- 
mony In  December,  1909,  and  continued  from 
time  to  time  until  July,  1911.  He  filed  his 
report  July  20,  1911. 

As  stated  by  the  appellant,  the  report  con- 
sisted of  441  typewritten  sheets,  practically 
aU  of  which  was  the  evidence  pertaining  to 
one  issue,  viz.,  whether  or  not  the  plaintiff 
bank  was  a  mortgagee  in  possession.  It  also 
appears  that  the  refining  company  filed  only 
a  general  denial  in  answer  to  the  petitions 
for  foreclosure,  and  no  further  defense  was 
made  by  it 

In  its  petition  for  rehearing  the  appellant 
states  that  the  refining  company  made  no 
defense  to  its  petition  except  to  file  a  general 
denial.  This  appears  to  be  true  and  is  true 
also  as  to  the  claims  of  the  Interpleaders,  If, 
indeed,  the  refining  company  denied  their 
claims.  The  necessity  for  a  referee  arose 
over  the  claims  of  the  interpleaders  which 
the  appellant  resisted,  and  by  far  the  larger 
amount  of  costs  incurred  w^ie  made  over 
this  controversy;  the  appellant  claiming 
that  it  was  a  mortgagee  in  possession,  and 
the  interpleaders  claiming  that  it  was  not 
in  possession.  Upon  this  Issue  the  referee 
found  in  favor  of  the  interpleaders.  In  its 
petition  the  appellant  asserts  that,  upon  the 
issues  raised  upon  the  question  of  its  being 
a  mortgagee  in  possession,  the  referee  and 
trial  Judge  found  in  its  favor.  The  first  find- 
ing of  the  referee,  which  was  approved  by 
the  court,  reads  as  follows:  "That  the  plaln- 
tlft,  the  Northrup  National  Bank,  was  not  at 
any  time  in  possession  of,  neither  did  it  at 
any  time  exercise  any  control  of,  the  prop- 
er^ of  the  defendant  the  Webster  Refining 
Company  eltber  directly  or  by  or  through 
any  agent  on  its  behalf  authorized." 

We  cannot  understand  the  claim,  as  an- 
swered by  the  finding,  except  in  view  of  the 
argument  made  that  the  mortgages,  bills  of 
sale,  and  instruments,  signed  by  Webster, 
conveyed  the  possession  to  the  plaintiff.  It 
is  true  that  the  mortgages  gave  the  right  of 
possession  to  appellant  upon  default  of  pay- 
ment and  other  conditions,  that  one  of  the 
bills  of  sale  by  its  terms  was  to  become  abso- 
lute if  the  debt  were  not  paid  within  one 
year,  and  another  purported  to  be  a  full  con- 
veyance of  a  one-half  interest  in  the  property 
described  therein;  yet,  as  said  by  appellant 
in  the  abstract,  all  of  these  instruments 
were  taken  as  security  for  the  payment  of  an 
indebtedness.  The  bills  of  sale  were  there- 
fore but  chattel  mortgages.  The  conditions 
of  these  instruments  having  been  broken  by 
the  refining  company,  they  did  convey  the 
right  of  possession  to  appellant,  as  did  also 
the  writing  signed  by  Webster,  as  president 
of  the  refining  company,  on  April  16,  1908, 
but  our  attention  is  not  called  to  any  finding 
that  the  appellant  ever  exercised  this  right 
and  actually  took  possession  by  itself  or  au- 
thorized agent,  and  the  first  finding  above 


referred  to  negatives  any  Idea  that  the  ap- 
pellant ever  did  take  possession.  There  is  a 
difference  between  actual  possession  and  the 
right  of  possession. 

By  the  provisions  of  section  300  of  the 
Code,  the  finding  of  fact  by  a  referee  has 
the  effect  of  a  special  verdict  and,  by  anal- 
ogy, can  be  reviewed.  In  the  first  instance, 
only  by  the  trial  court  No  review  thereof 
in  that  court  was  invoked,  but  only  a  modifi- 
cation of  the  Judgment  was  asked.  The  pro- 
vision dted  in  section  307  of  the  Code  (Gen. 
St  1909,  $  5901)  is  appUcable  only,  as  It  par- 
ports  to  be,  under  a  motion  for  a  new  trial 
It  follows  that  the  facts  are  conclusively  de- 
termined by  the  findings,  and  no  modification 
of  the  Judgment  can  be  had  unless  the  con- 
cluslons  of  law  are  not  Justified  by  the  facts. 

Among  the  claims  of  the  interpleaders,  to 
which  It  is  claimed  no  preference  should 
have  been  allowed  over  appellant's  mortgage 
liens,  are  those  of  Joe  Irwin  and  S.  H.  Cor- 
nelius. With  reference  to  these  claims,  find- 
ing No.  8  reads  as  follows : 

"That  the  claims  of  the  following  persons 
in  amounts  set  after  the  names  of  each,  to- 
gether with  Interest  thereon  from  the  dates 
indicated,  respectively,  at  the  rate  of  6  per 
cent,  are  past  due  and  unpaid  and  owing 
from  the  defendant  are  for  wages  due  to 
laborers  or  employ^,  and  that  snch  laboien 
or  employes  were  not  officers  of  the  defend- 
ant respectively,  and  that  said  wages  ac- 
crued, respectively,  within  six  months  Im- 
mediately preceding  the  appointment  of  a 
receiver  in  this  action,  to  wit: 

Joe  Irwin |31.10. . .  .February  17, 190S. 

S.  H.  GomeUua . .  180.00 lfar«£  20, 1906." 

This  finding  brings  the  claims  of  these  la- 
borers for  wages  fairly  within  the  provisions 
of  section  4660  of  the  General  Statutes  of 
1909,  which  was  enacted  prior  to  the  gtving 
of  any  of  appellant's  mortgages,  and  entitles 
these  interpleaders  to  preference  over  tbe 
claims  of  the  appellant. 

There  is  no  finding  as  to  whether  or  not 
the  claims  of  the  interpleaders,  Eastbaa  & 
Johnson  and  the  Humboldt  Telephone  Com- 
pany, originated  as  did  those  of  Irwin  and 
ComeUuB,  but  tus  the  claims  were  allowed 
preference,  evidently  with  the  statute  in 
mind,  a  presumption  sbould  be  indulged  in 
support  of  the  Judgment  rather  tban  to  de- 
feat it  If  these  parties  had  valid  labor 
claims  which  were  entitled  to  priority  under 
the  statute,  and  had  Judgments  therefor,  and 
sufficient  property  held  and  advertised  for 
sale  under  executions  issued  on  the  Judg- 
ments, and  If  by  the  injunction,  secured  by 
appellant,  the  sale  was  stayed,  the  property 
turned  over  to  the  receiver  and  sold  by  him, 
and  the  price  thereof  became  a  part  of  tbe 
fund  to  be  apportioned,  these  Judgment  cred- 
itors should,  as  found,  be  paid  out  of  such 
fund  the  amount  of  their  Judgments.    This 


Digitized  by 


Google 


Kan.) 


WHITJB  T.  CHICAGO,  R.  I.  A  P.  BT.  00. 


689 


was  the  legal  condualon  reached,  and  there 
was  no  error  therein. 

[9]  As  to  the  question  of  the  allowance 
and  a]Hx>rtlonment  of  costs.  It  Is  clear  that 
this  case  Is  one  that  falls  within  the  provi- 
gions  of  section  6210  of  the  General  Statutes 
of  1909  (Ck>de  ClT.  Proc.  f  615),  which  pro- 
Tides  that  the  costs  may  be  apportioned  by 
the  court  as  In  its  discretion  it  may  think 
right  and  equitable.  The  appellant,  it  Is 
true,  submitted  a  motion  to  the  court  to  re- 
tax  the  costs,  and  specifled  therein  how  It 
claimed  the  coats  should  be  taxed.  Its  plan 
for  a  dlylslon  of  the  costs  was  based  on  the 
theory  that  all  the  issues  between  the  appel- 
lant and  the  intert>leader8  were  determined 
in  favor  of  the  appellant  The  contrary 
seems  to  |>e  more  nearly  true,  and  we  think 
the  court  did  not  err  In  overruling  that  mo- 
tion. 

We  are  not  prepared  to  say  that  the  court 
abused  its  discretion  in  taxing  the  costs  all 
to  the  defendant  refining  company  in  the 
first  Instance,  and  in  the  second  Instance  to 
the  appellant,  as  between  the  appellant  and 
the  interpleaders.  The  Judgment  of  the 
court,  in  this  respect,  should  not  be  disturb- 
ed unless  it  plainly  appears  that  the  court 
abused  the  discretion  conferred  on  it  by  stat- 
ute. 

The  Judgment  is  affirmed.  All  the  Justices 
concur. 


WHITE  T.  CHICAGO,  B.  I.  ft  P.  KT.  00. 

(Sopreme  Court  of  Kansas.    Peb.  7,  1914.) 

(Byllahtu  by  the  Court.) 

1.  Nbw  Tbial  (I  70*)— Grantino  Nbw  Tbiai. 

To  justify  tnia  coort  in  rerersiiig  an  order 
of  the  district  court  aett^ig  aside  the  verdict  of 
a  jury  and  granting  a  new  trial  on  the  ground 
that  the  verdict  Is  not  sustained  by  the  evi- 
dence, it  must  appear  that  the  evidence  points 
to  but  one  rational  conclusion  of  fact,  the  one 
found  by  the  verdict 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  142,  143;    Dec  Dig.  i  70.*] 

2.  Qramtino  New  Tbiai.. 

An  examination  of  the  evidence  In  this 
case  fails  to  disclose  that  the  trial  conrt  abused 
its  discretion  in  granting  a  new  triaL 

(Additional  ByUalut  by  Editorial  Staff.) 

3.  Raiiaoads  (I  480*)— FiBBS  — BuBDKN  of 
Pboof. 

Where,  in  an  action  for  the  destruction  of 
property  by  fire,  plaintiff's  £Tidence  showed  that 
he  was  the  owner  of  the  premises  and  that  the 
fire  was  set  out  by  defendant's  train,  the  bur- 
den was  on  defendant  to  rebut  the  presumption 
of  negligence  arising  therefrom. 

[Bid.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.   H  1709-1716,   1733;    Dec.  Dig.  J 

Appeal  from  District  Court,  Butler  County. 

Action  by  G.  L.  White  against  the  Chicago, 
Rock  Island  ft  Pacific  Hallway  Company. 
From  a  judgment  granting  a  new  trial,  de- 
fendant appeals.    AfBrmed. 


Paul  BL  Walker  and  Luther  Bums,  botb  of 
Topeka,  and  T.  A.  Kramer,  of  EI  Dorado, 
for  appellant  C.  L.  Aikman,  of  Bl  Dorado, 
fOr  appellee. 

POBTER,  J.  The  sole  question  In  this 
appeal  is  whether  (he  trial  court  erred  in 
granting  a  new  trial. 

[1-3]  The  action  was  to  recover  the  value 
of  corn  and  stalks  in  a  field  burned  over  by 
fire,  alleged  to  have  been  caused  by  the  neg- 
ligent operation  of  one  of  defendant's  trains. 
The  jury  returned  a  general  verdict  for  de- 
fendant The  court  set  the  verdict  aside  and 
granted  a  new  trial  on  the  sole  ground  that 
the  verdict  was  not  sustained  by  the  evi- 
dence. The  plalntUTs  evidence  showed  that 
he  was  the  owner  of  the  premises  and  tliat 
the  fire  was  set  out  by  the  train.  This,  un- 
der the  statute,  made  a  prima  fade  showing 
of  negligence,  and  the  burden  of  proof  was 
on  the  defendant  to  rebut  the  presumption 
of  negligence  arising  from  the  fact  that  the 
fire  was  caused  by  the  oi)eratlon  of  Its  tralna 
Railroad  Co.  v.  Chance,  64  Kan.  880,  381,  67 
Pac.  863.  The  railroad  company  claims  that 
It  overcame  the  presumption  by  showing  that 
it  had  exercised  ordinary  care  and  diligence 
In  equipping  Its  engine  with  the  latest  ap- 
proved appliances  to  prevent  the  escape  of 
fire,  and  in  operating  the  train  In  question. 
But,  unless  we  are  able  to  say  that  the  trial 
court  abused  Its  discretion  in  setting  aside 
the  verdict  and  granting  a  new  trial,  the 
ruling  must  be  affirmed. 

The  general  rule,  as  stated  In  Swan  v. 
Salt  Co.,  86  Kan.  260,  262,  110  Pac.  871,  872, 
and  in  numerous  other  decisions  of  this  court, 
is  that,  "where  a  geheral  verdict  is  attacked 
as  contrary  to  the  evidence,  no  judgment  can 
be  rendered  upon  It  until  it  has  been  approv- 
ed by  the  trial  court"  In  K.  C,  W.  ft  N.  W. 
B.  Co.  V.  Byan,  49  Kaa  1,  12,  30  Pac.  108, 
109,  the  rule  was  stated  In  this  language: 
"It  has  been  the  unvarying  decision  of  this 
court  to  permit  no  verdict  to  stand  unless 
both  the  jury  and  the  court  trying  the  cause 
could,  within  tlie  rules  prescribed,  approve 
the  same." 

In  Sanders  v.  Wakefield,  41  Kan.  11,  14, 
20  Pac.  618,  620,  it  was  said:  "New  trials 
ought  always  to  be  granted  whenever,  in  the 
opinion  of  the  trial  court  the  party  asking 
for  a  new  trial  has  not  in  all  probability  had 
a  reasonably  fair  trial,  and  has  not  in  all 
probability  obtained  or  received  substantial 
Justice." 

In  Ireton  v.  Ireton,  62  Kan.  368,  361,  63 
Pac.  429,  430,  It  was  said  that,  if  the  trial 
court  "is  not  satisfied  with  the  verdict  and 
is  convinced  that  It  is  clearly  against  the 
weight  of  the  evidence,  no  duty  is  clearer 
than  the  granting  of  a  new  trial." 

This  court  will  not  reverse  an  order  grant- 
ing a  new  trial  "unless  error  is  clearly  es- 
tablished with  respect  to  some  pure,  simple, 
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and  nnmlzed  question  of  law."  Syl.,  Sanders 
V.  Wakefield,  supra;  Scott  v.  Stone,  72  Kan. 
545,  84  Pac.  117;  Railroad  Co.  t.  Fields,  73 
Kan.  375,  85  Pac.  412;  Cronk  ▼.  Frazler,  86 
Kan.  879,  880,  122  Pac.  893. 

"The  allowance  of  a  motion  for  a  new  trial 
Is  largely  In  the  discretion  of  the  trial  court, 
and  should  be  reversed  6nly  for  an  abuse  of 
such  discretion."  Syl.,  Manufacturing  Co.  v. 
Bowers,  71  Kan.  260,  80  Pac.  565. 

Before  we  would  be  Justified  in  reversing 
tlie  Judgment,  we  must  be  able  to  say,  as 
was  said  by  the  court  in  Sovereign  Gamp  v. 
Thiebaud,  65  Kan.  332,  69  Pac.  348,  that  "the 
uncontradicted  evidence  *  •  •  all  points 
to  but  one  rational  conclusion  of  fact,  the 
one  found  by  the  verdict  of  the  Jury."  (Syl.) 
In  that  case,  speaking  of  the  discretion  of 
the  trial  court,  it  was  said  In  the  opinion: 
"The  discretion  of  district  courts  In  the  mat- 
ter of  granting  or  refusing  new  trials  is  a 
legal,  not  a  capricious,  one.  It  must  be  war- 
ranted by  law  and  guided  by  established  prec- 
edent. It  may  not  be  exerdsed  simply  be- 
cause the  Judge  might  wish  the  verdict  to 
be  otherwise.  The  applicant  therefor  must 
show  a  legal  reason  for  its  ezerdse.  The 
saying  that  it  takes  13  to  render  a  verdict 
has  passed  to  an  adage,  but  can  mean  nothing 
more  than  that,  in  cases  where  conflicting 
evidence  raises  a  substantial  and  serious 
doubt  in  the  mind  of  the  trial  Judge  of  the 
correctness  of  the  conclusion  reached  by  the 
jury,  he  may  Interfere."  At  page  337  of  65 
Kan.,  at  page  349  of  69  Pac. 

Applying  the  foregoing  well-established 
rules  to  the  present  case,  our  duty  is  clear. 
The  trial  court  had  the  opportunity  of  see- 
ing the  witnesses  and  hearing  them  testify, 
which  we  have  not;  and,  since  we  are  not 
able  to  say  that  there  is  a  clear  showing 
that  the  trial  court  usurped  the  functions  of 
the  jury  by  arbitrarily  setting  aside  the  ver- 
dict and  granting  a  new  trial,  the  Judgment 
must  be  affirmed.  All  the-  Justices  concur- 
ring. 

PORTER,  J.  (specially  concurring).  The 
railroad  company  promptly  assumed  the  bur- 
den of  overcoming  the  prima  facie  showing 
of  negligence  created  by  the  statute  upon 
which  the  plaintiff  wholly  relied,  and  made 
such  an  exceptionally  strong  showing  of  care 
and  diligence  in  equipping  the  engine  in 
question  with  the  latest  approved  appliances 
for  preventing  the  escape  of  fire,  care,  and 
diligence  in  the  Inspection  of  these  appliances 
and  in  the  operation  of  its  train  and  In  the 
care  of  Its  roadbed  and  right  of  way,  that  I 
find  it  difficult  to  conceive  how  a  reasonable 
mind  could  arrive  at  a  different  conclusion 
from  that  reached  by  the  Jury.  The  plaintiff 
has  not  been  able  to  direct  onr  attention  to 
anything  in  the  cross-examination  of  the 
witnesses  for  the  defendant  which,  in  my 
opinion,  tends  to  overturn  the  case  made  by 


the  defendant.  The  verdict  was  sostalned 
by  the  evidence,  unless  the  trial  court  saw 
something  in  the  manner  or  appearance  of 
the  defendant's  witnesses  which  Is  not  dis- 
closed by  the  printed  evidence,  and  which 
induced  the  belief  that  some  of  the  defend- 
ant's evidence  should  not  be  regarded  as 
trustworthy.  I  am  nnvriUing  to  establish  a 
precedent  which  might  have  the  effect  of  dis- 
couraging trial  courts  from  the  free  exorcise 
of  a  discretion,  in  my  opinion  too  frequently 
disregarded,  of  setting  aside  verdicts  which 
they  do  not  in  fact  approve,  and  whidi  are 
manifestly  contrary  to  the  w^ght  of  evi- 
dence, and  which  tend  to  bring  a  reproadi 
upon  jury  trials.  I  concur  in  the  Judgment 
therefore,  on  the  sole  ground  that  the  trial 
court  must  be  presumed  to  have  seen  some- 
thing In  the  manner  or  appearance  of  the 
defendant's  witnesses  which  Induced  the  be- 
lief that  their  testimony  was  not  true. 


McDANEL  V.  WHALEN  et  aL 
(Supreme  Court  of  BCansas.    Feb.  7,  1914.) 

(Syllahut  hy  the  Court.) 

1.  Fraud  (5  69*)— False  Bepbesentations— 
MEASimE  OF  Damages. 

In  an  exchange  of  properties,  where  one 
of  the  parties  fraudulently  represented  to  the 
other  that  a  tract  of  land  pointed  out  was  th» 
quarter  section  that  was  to  be,  and  subsegaent- 
ly  was,  conveyed  and  the  tract  so  pointed  ont 
was  superior  in  quality,  although  less  in  quan- 
tity, than  that  conveyed,  the  measure  of  dam- 
ages for  the  fraud  and  deceit  is  the  different 
between  the  value  of  the  quarter  section  con- 
veyed and  what  it  woiild  have  been  worth  if 
the  representations  made  had  been  true ;  that 
is,  what  it  would  have  been  worth  if  the  quar- 
ter section  received  bad  been  such  quality  of 
land  as  the  smaller  tract  pointed  out,  and  'n-bich 
was  fraudulently  represented  to  be  the  quantit; 
of  land  that  was  actually  conveyed. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  g§  60-62,  64;   Dec.  Dig.  S  59.*) 

2.  Fbaud  (J  58*)— Fame  Rkphesentations— 
Action  fob  Damages— Stjiticienct  of  Evi- 

DENCK. 

The  testimony  examined,  and  held  to  bf 
sufficient  to  support  Qie  findings  and  verdict  of 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Fmnd,  Cent. 
Dig.  §S  55-69;  Dec.  Dig.  {  5&*] 

Appeal  from  District  eourt.  Saline  Count}-. 

Action  by  Mary  E.  McDanel  against  John 
Whalen  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Burch,  litowlch  &  Mason  and  H.  C.  Tobey, 
all  of  Sallna,  for  appellants.  R.  A.  Loritt 
and  Z.  C.  MilUkln,  both  of  Salina,  for  appel- 
lee. 

JOHNSTON,  Ow  J.  Mary  B.  McDanel 
brought  this  action  to  recover  damages  from 
John  Whalen  and  bis  agent,  Mathlas  A.  Lohr, 
alleged  to  have  resulted  from  misrepresenta- 
tion and  fraud  of  the  latter  In  the  exchange 
of  properties.  She  owned  dty  property  In 
Salina,  and  Whalen  owned  land  in  Ijane  coan- 
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ty,  Kan.  An  agreement  of  exdhange  was 
made  and  deeds  of  conveyance  were  executed 
and  delivered ;  tbe  deed  from  Whalen  to  Mc- 
Danel  conveying  the'  northwest  quarter  of  a 
certain  section.  iShe  claims,  however,  that  a 
different  tract  of  much  greater  value  was 
pointed  out  to  her  as  the  land  to  be  conveyed, 
that  her  husband,  who  was  acting  for  her  In 
the  matter,  was  unacquainted  with  lands  in 
that  section  of  the  state  or  with  tbe  location 
and  boundaries  of  the  same,,  and  that  she  was 
unaware  that  the  land  shown  was  not  the 
land  conveyed  until  some  time  after  tbe  trans- 
fer was  made.  It  was  further  claimed  that 
the  land  pointed  out,  which  was  a  part  of 
the  northeast  quarter  of  the  section,  was 
worth  about  $2,500  more  than  the  northwest 
quarter  that  was  actually  conveyed  to  her.  A 
general  verdict  as  well  as  some  special  find- 
ings were  returned  in  favor  of  McDanel ;  the 
Jury  awarding  her  damages  in  the  sum  of 
$1,000. 

[2]  On  this  appeal  it  is  contended  that  the 
court  should  have  directed  a  verdict  In  favor 
of  appellants  on  the  ground  that  appellee  had 
received  the  northwest  quarter,  as  she  al- 
leged, when  she  believed  she  was  receiving 
the  northeast  quarter,  whereas  the  testimony 
showed  that  she  knew  all  the  time  that  she 
was  not  to  receive  the  northeast  quarter. 
There  is  some  confusion  In  the  averments  of 
the  petition,  but  when  all  In  the  pleading  are 
considered  together.  It  Is  apparent  that  no 
mistake  could  have  been  made  as  to  tbe  pur- 
pose of  the  pleader,  or  the  basis  ujran  which 
a  recovery  was  sought.  In  short,  it  was  that 
appellants  had  defrauded  appellee  by  convey- 
ing to  her  another  and  less  valuable  tract  of 
land  than  that  which  was  pointed  oat  and 
represented  to  her  to  be  the  land  owned  by 
Whalen,  whitih  was  bdng  conveyed  to  her. 
Appellee  knew  of  course,  that  Whalen  owned 
the  northwest  quarter  and  the  numbers  of 
the  land  that  was  b^ng  conveyed,  but  the 
fraud  was  In  representing  to  her  that  other 
and  better  land  shown  to  her  was  the  north- 
west quarter  and  the  tract  which  was  being 
conveyed  to  her. 

It  Is  contended  that  the  evidence  does  not 
support  the  verdict,  and,  fnrther,  that  ap- 
pellee's evidence  Is  inconsistent  y<ith  the  aver- 
ments of  her  petition,  as  well  as  with  the 
findings  of  the  Jury.  The  appellant  Lohr  took 
'  0.  S.  McDanel,  who  represented  appellee  In 
the  transaction,  out  to  see  the  Lane  county 
land,  and  Instead  of  going  directly  to  the 
Dorthwest  quarter  he  drove  north  on  the  east 
iiide  of  the  northeast  quarter,  which  was  own- 
ed by  one  Hallam,  passing  about  a  half  mile 
east  of  the  northwest  quarter  and  about  a 
bait  mile  north  of  that  quarter.  There  he 
turned  about  and  started  In  a  southwesterly 
direction,  with  a  view  of  going  upon  and 
inspecting  the  northwest  quarter.  In  doing 
w  they  passed  through  a  rough  section  of 
land  over  hills  and  guUles  until  they  came  to 
a  fence  which  Lohr  said  was  the  north  line 
of  the  northwest  quarter.    He  stated  that  he ! 


took  this  Indirect  coarse  In  order  that  HaUam 
would  not  learn  that  a  trade  of  land  adjoln- 
tug  his  own  was  In  contemplation.  According 
to  the  testimony  of  appellee,  Lohr  told  Mc- 
Danel that  a  certain  fence,  which  he  pointed 
out,  and  which  was  on  the  west  side  of  the 
Hallam  land,  was  the  west  line  of  the  north- 
west quarter,  and  that  a  certain  ridge  pointed 
out  at  a  distance  east  of  them  was  the  east 
line  of  the  northwest  quarter.  As  a  matter 
of  fact,  the  land  pointed  out  was  the  western 
part  of  the  Hallam  land,  and  was  a  much 
better  quality  of  land  than  that  In  the  north- 
west quarter.  It  was  admitted  by  Lohr  aft- 
erwards that  he  took  McDanel  through  the 
Hallam  land,  and  the  Jury  found  that  he 
made  misrepresentations  to  McDanel  as  to  the 
location  of  the  northwest  quarter,  and,  fur- 
ther, that  it  was  with  the  Intent  to  defraud 
appellee.  The  land  pointed  out  to  McDanel 
as  the  northwest  quarter  was,  of  course, 
much  less  than  a  half  mile  from  the  east  line 
of  the  Hallam  land,  aind  along  which  Mc- 
Danel had  traveled,  and  the  Hallam  house, 
which  was  near  the  southeast  comer  of  that 
quarter,  could  be  seen  at  several  points  on 
the  route  taken  by  Lohr  and  McDanel.  It  Is 
Insisted,  therefore,  that  McDanel  must  have 
seen  and  understood  the  location,  and  known 
that  he  was  on  the  Hallam  land  and  not  on 
the  northwest  quarter.  McDanel,  however, 
accounts  for  his  failure  to  observe  the  loca- 
tion and  discover  the  deception  by  the  fact 
that  he  was  unfamiliar  with  that  section  of 
the  country,  and  also  that  the  wind  was  blow- 
ing at  the  time,  carrying  considerable  snow 
and  dust  In  the  air,  and,  further,  that  he 
relied  on  the  statements  made  by  Lohr.  In 
one  part  of  his  testimony  McDanel  spoke  as 
if  he  had  known  that  he  was  passing  over 
the  Hallam  land,  but  there  is  some  ground 
for  the  claim  that  he  was  speaking  of  what 
he  has  since  learned  as  to  the  boundaries  of 
the  quarter.  There  appears  to  be  sufficient 
evidence  to  support  the  view  that  he  was 
told  and  believed  that  the  land  pointed  out 
to  him  constituted  the  northwest  quarter  of 
the  section  wljlch  was  proposed  to  be  con- 
veyed to  his  wife. 

[11  It  Is  next  urged  that  error  was  com- 
mitted In  an  Instruction  given  to  the  Jury 
in  regard  to  the  measure  of  damages.  It 
was:  "Should  your  verdict  be  for  the  plain- 
tiff, you  are  instructed  that  the  measure  of 
her  damages  would  be  the  difference  between 
the  value  of  the  said  northwest  quarter  of 
said  section  27  and  the  value  of  160  acres  of 
land  of  the  character  pointed  out  to  McDanel 
by  Lohr."  According  to  the  testimony  the 
land  pointed  out  was  represented  to  be  a 
quarter  section  of  land,  and  to  constitute  the 
northwest  quarter  which  was  subsequently 
conveyed  to  appellee.  There  was  misrepre- 
sentation as  to  quantity  as  well  as  to  loca- 
tion. Appellee  was  entitled  to  recover  the 
difference  between  the  value  of  the  quarter 
that  she  received  and  a  tract  of  that  quantity 
if  it.  had  been  such  land  as  was  pointed  out 
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to  her,  and  wMCh  she  was  fraudnlentty  led 
to  believe  waa  a  quarter  section.  Speed  r. 
HolUngsworth,  54  Kan.  436,  38  Pac.  496; 
Stronpe  v.  Heivltt,  90  Kan.  200,  133  Pac.  662. 
No  material  error  Is  found  In  the  rulings, 
and  the  Judgment  of  the  district  court  wtU 
therefore  be  affirmed.  All  the  Justices  con- 
curring. 


REEVES  ▼.  BYDBR,  Clerk  of  School  Dist 
(Supreme  Court  of  Kenaas.    Feb.  7,  1914.) 

(Bvilaiv  hy  tlie  Court.) 

1.  Schools  and  School  Distbicts  (§  60*) — 
Annual  Dibtbict  Mbeting— Adjoxjbnmbnt 
— VALiDrrr.  , 

The  eTidence  in  this  case  is  held  sufficient  to 
sustain  findings  of  the  trial  court  to  the  effect 
that  an  anna^  school  district  meeting  was  law- 
fully adjourned;  that  an  adjourned  meeting 
was  lawfully  held  at  whifh  the  plaintiff  was 
duly  elected  treasurer  of  the  district. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  SI  113-125;  Dec. 
Dig.  i  50.*] 

2.  Mandamus  (§§  73,  77*)— Psbfobiianot  of 
Official  Duties— Pboof.. 

While  mandamus  is  not  the  form  of  an  ac- 
tion in  which  to  try  the  title  to  an  office,  all 
that  was  required  of  the  plaintiff  was  a  prima 
fade  showing  of  sufficient  right  to  the  office 
of  treasurer  to  entitle  him  to  demand  the  per- 
formance of  plain  duties  incumbent  upon  the 
defendant  as  clerk  of  the  board. 

[E!d.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  116, 185,  144-149, 161-169;  Dec. 
Dig.  §1  73,  t7.»l 

3.  JuDQUENT  Sustained. 

Upon  the  findings  and  evidence,  a  Judgment 
commanding  the  defendant,  as  clerk  of  the 
school  board,  to  file  plaintiff's  bond  and  oath 
of  office  as  treasurer,  and  to  approve  the  bond, 
is  sustained. 

Appeal  from  District  Court,  Crawford 
County. 

Mandamus  by  James  Reeves  against  A.  T. 
Ryder,  Clerk  of  School  District  No.  107  of 
Crawford  County.  Prom  a  Judgment  for 
plalntifl,  defendant  appeals.    A£9rmed. 

C.  O.  Plngry,  of  Pittsburg,  for  appellant 
L.  H.  Phillips,  of  Pittsburg,  for  appellee. 

PORTER,  J.  The  defendant  Is  clerk  of 
school  district  No.  107,  Crawford  county. 
In  an  action  In  mandamus  the  district  court 
gave  Judgment  commanding  him  to  approve 
and  file  the  plaintiffs  bond  as  treasurer  of 
the  district,  and  further  commanding  him  to 
file  and  record  the  minutes  of  an  adjourned 
session  of  the  annual  school  meeting  at  which 
the  plaintiff  was  elected  treasurer. 

The  court  made  very  complete  findings.  It 
appears  that  the  annual  school  meeting  was 
held  as  provided  by  law  on  the  11th  day  of 
April,  1913.  It  was  presided  over  by  Director 
Richard  O'Brien,  and  there  were  present  175 
electors  of  the  district  Hugh  R.  Cleland  was 
elected  director  for  the  following  year,  and 
the  chairman  then  annonnced  that  nomina- 
tions were  In  order  for  treasurer.  James 
Perkins,    James   Reeves,  and  John   Procho 


were  placed  in  nomination;  Perkins  McUned 
to  mn.    It  was  moved  and  carried  that  the 
nominatloos  be  dosed.     John   Procho  then 
withdrew    bis    name,    whereupon    Richard 
O'Brien  attempted  to  nominate  himself  as 
a  candidate.    A  parliamentary  question  arose 
as  to  whether  anyone  could  become  a  candi- 
date after  the  nominations  had  closed,  and 
the  meeting  became  disorderly;   much  cou< 
fusion  prevailed,  and  some  of  the  parties 
almost  came  to  blows.    During  the  disturb- 
ance a  written  paper  signed  by  some  of  the 
persons  composing  the  meeting  was  handed 
to  the  chairman,  requesting  him  to  adjourn 
the  meeting  to  a  future  date.    No  other  mo- 
tion to  adjourn  was  made.     The  chairman 
read  the  written  request,  and,  stating  that 
he  did  not  want  any  trouble,  declared  the 
meeting  adjourned  until  April  16th,  2  o'dodc 
p.  m.,  at  the  same  place,  again  to  take  up  the 
election  of  a  treasurer.    AU  of  those  present 
acquiesced    In    the    decision    of    the   chair 
to  adjourn,  and  accepted  the  same  as  the  ac- 
tion of  the  meeting,  and  practically  all  those 
present   Immediately   dispersed.     The  irial 
court  finds  as  a  fact  and  as  a  conclusion  of 
law  that  the  meeting  was  legally  adjourned 
to  April  15th  to  finish  the  election  of  treasur- 
er and  other  business.     On  April  15th,  at 
the  time  appointed,  a  meeting  of  the  electors 
was  held  at  which  95  were  present  Including 
Hugh  R.  Cleland,  who  had  In  the  meant  I  mn 
qualified  as  director.    The  defendant  did  not 
attend,  although  he  knew  of  the  meeting, 
and  the  court  finds  that  it  was  his  duty  to 
have  atttended.    A  secretary  or  clerk  pro  tern, 
was  duly  chosen,  and  the  meeting  then  pro- 
ceeded with  the  election  of  a  treasurer.   The 
plaintiff  was  the  only  person  nominated,  and 
85  votes  were  cast  for  him,  one  against  him, 
and  the  court  finds  that  he  waS  duly  chosen 
treasurer.     After  the  transaction   of  other 
business  the  meeting  adjourned.     The  min- 
utes were  properly  kept  by  the  clerk  pro  tern, 
and  signed  by  Director  Cleland.    There  is  a 
finding  that  the  defendant  as  clerk  refosed  to 
record  the  minutes  In  the  record  book,  al- 
though requested  so  to  do,  and  that  he  re- 
fused to  approve  and  file  the  bond  and  oath 
of  office  of  plaintiff,  and  had  refused  even  to 
receive  the  bond  presented  to  him  which  was 
duly   executed.     The   Judgment,    therefoie, 
commanded  him  to  perform  these  official  du- 
ties. 

[1]  It  Is  contended  that  the  chairman  had 
no  right  to  adjourn  the  meeting  without  the 
consent  of  the  majority  of  the  electors  pres- 
ent, and  that  such  consent  could  only  be  ob- 
tained by  putting  a  motion  to  the  house  to 
that  effect  and  having  the  same  voted  upon; 
that,  even  though  he  had  the  right  to  ad- 
journ the  meeting,  he  had  no  right  to  fix  a 
time  for  Its  reconvening.  These  objections, 
which  are  obviously  based  upon  a  quite  tech- 
nical construction  of  itarllamentary  usages 
are  manifestly  wholly  without  merit  No 
reason  Is  apparent  why  a  motion  or  any  otli- 
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«r  resolution  may  not  be  presented  to  the 
chairman  of  a  public  meeting  In  writing;  be- 
sides, no  statute  requires  school  meetings  to 
be  conducted  In  accordance  with  strict  par- 
liamentary rules.  Moreover,  all  the  electors 
present  acquiesced  In  the  adjournment  as 
well  as  In  the  time  fixed  for  the  adjourned 
meeting,  and  a  fair  representation  of  the 
electors  attended  the  adjourned  meeting,  the 
proceedings  of  which  are  shown  to  have  been 
in  all  respects  regular. 

[2]  The  defendant  dtes  authorities  in  sup- 
port of  the  further  contention  that  an  action 
In  mandamus  Is  not  the  proper  method  by 
which  to  try  the  title  to  an  office;  but  sub- 
stantially that  Is  what  defendant  himself 
attempted  to  do  in  refusing  to  perform  his 
plain  ministerial  duties  as  clerk  of  the 
board.  However,  the  title  to  the  office  is 
only  incidentally  involved  in  this  action.  All 
that  was  required  of  the  plaintiff  was  a 
prima  fade  showing  of  sumclent  right  to  the 
office  to  entitle  him  to  demand  the  perform- 
ance of  plain  duties  incumbent  upon  the  de- 
fendant as  clerk  of  the  board. 

[J]  The  findings  are  well  supported  by  evi- 
dence, and  no  argument  is  needed  to  show 
that  the  conclusions  reached  by  the  trial 
court  are  sustained  by  the  findings. 

The  judgment  Is  affirmed.  All  the  Justices 
concnrrlng. 


STATE  V.  POGGMEYER  (GERMAN  AMER- 
ICAN ALUANCE,  Interpleader). 

(Supreme  Court  of  ELansas.    Feb.  7,  1914.) 
(Svllaiut  hy  the  Court.) 

1.  InTOXICATINO  LtlQUOBS  (I  255*)— NUISAWOK 

— Destbuction  or  Pbopebty. 

Upon  a  review  of  the  findings  of  the  dis- 
trict court  it  Is  held  that  intoxicating  liquor, 
glasses,  etc.,  seised  by  the  sheriff  apon  a  war- 
rant charging  the  defendant  with  maintaining 
a  common  nuisance,  sbould  be  destroyed,  as 
provided  In  section  4382  of  the  General  Stat- 
ntes  of  1909,  requiring  the  destruction  of  such 
property  used  In  maintaining  a  common  nui- 
sance. 

,  [Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  f  394;  Dec.  Dig.  f  255.*] 

(Additional  SyUabiu  by  Editorial  Staff.) 

2.  Intoxicating  Liquobs  (§  260*)— "Pebmit- 

TED  TO  RESOBT." 

Where  members  of  a  dnb  were  permit- 
ted to  have  intoxicating  liquors  at  four  meet- 
fflgs  at  the  same  place,  they  were  "permitted 
to  resort"  thereto  within  Gen.  St.  1909,  S 
4387,  dedaring  a  place  to  be  a  common  nni- 
<ance  to  which  persons  are  permitted  to  resort 
inr  the  purpose  of  drinking  intoxicating  liquors 
aa  a  beverage. 

,  [Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  399;  Dec.  Dig.  i  260.*] 

Appeal  from  District  Court,  Leavenworth 
County. 

Action  by  the  State  against  H.  Poggmeyer. 
From  an  order  directing  that  a  quantity  of 
Mqnor  seized  under  a  warrant  against  de- 
lendant  be  delivered  to  the  Interpleader,  the 


German   American    Alliance,    the   State   ap- 
peals.   Reversed,  with  directions. 

Jno.  S.  Dawson,  Atty.  Gen.,  W.  P.  Mont- 
gomery, Asst  Atty.  Gen.,  and  J.  P.  Coleman, 
of  Topeka,  for  the  State.  Floyd  B.  Harper, 
of  Leavenworth,  for  appellee. 

BENSON,  J.  This  is  an  appeal  from  an 
order  directing  that  a  quantity  of  beer  and 
25  beer  glasses,  a  beer  pump  and  faucet, 
seized  upon  a  warrant  against  the  defendant, 
Poggmeyer,  should  be  delivered  to  the  inter- 
pleader, the  (jlerman  American  Alliance.  The 
material  facts  found  by  the  district  court 
may  be  thus  stated:  The  property  in  question 
was  seized  by  the  sheriff  in  a  hotel  in  Leav- 
enworth operated  by  the  defendant  He  had 
leased  a  room  in  the  hotel,  together  with  the 
beer  glasses,  to  the  Alliance  for  fl  for  each 
meeting.  At  the  time  of  the  seizure  the  Al- 
liance was  holding  a  meeting  in  this  room, 
where  the  glasses,  pump,  and  a  half  barrel 
of  beer  on  tap  were  found ;  another  un- 
opened half  barrel  was  found  in  the  adjacent 
yard.  The  beer  had  been  delivered  the  same 
evening.  Meetings  of  the  members  of  the  Al- 
liance had  been  held  every  two  weeks  for  the 
preceding  13  months.  Beer  and  sandwiches 
had  been  provided  and  served  at  four  of  these 
meetings,  including  the  one  then  in  progress 
"for  the  entertainment  and  regalement  of 
members  present."  The  avowed  purposes  of 
the  Alliance,  which  Is  Incorporated  under  an 
act  of  Congress,  are  patriotic,  social,  and  lit- 
erary. The  usual  program  at  the  meetings 
consisted  of  recitations,  addresses,  singing, 
etc.  The  liquor  seized  was  purchased  by  the 
Alliance  in  Missouri  for  use  as  a  beverage  at 
its  meetings.  Funds  were  derived  from  dues 
of  members  and  voluntary  contributions 
made  at  the  meetings  to  pay  the  expenses.  In- 
cluding the  cost  'of  beer.  The  Alliance  has 
branches  in  other  states.  The  Leavenworth 
organization  has  about  2,000  members,  and 
from  50  to  150  attend  the  meetings.  The  de- 
fendant held  an  Internal  revenue  stamp  as 
a  retaU  liquor  dealer  at  the  premises  la  ques- 
tion, and  he  was  present  when  the  liquor  was 
seized. 

[1]  The  statute  provides  that  where  Intoxi- 
cating liquor,  glasses,  pumps,  and  the  like 
are  seized,  a  notice  shall  be  issued  to  the  de- 
fendant In  the  case  and  all  persons  claim- 
ing an  interest  in  the  liquors  and  property, 
and  if  upon  the  hearing  it  shall  be  found 
"  •  •  *  that  said  intoxicating  liquors  or 
other  property,  or  any  part  thereof,  were  at 
the  time  the  complaint  or  information  was 
filed  being  used  in  maintaining  a  common 
nulsanse,  he  shall  adjudge  forfeited  so  much 
thereof  as  he  shall  find  was  being  so  used, 
and  shall  order  the  officer  in  whose  custody  It 
is  to  publicly  destroy  the  same ;  so  much  of 
said  intoxicating  liquor  or  other  property 
as  the  court  shall  not  find  to  have  been  dsed 
in  maintaining  a  common  nuisance  he  shall 
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order  returned  by  the  officer  In  whose  cus- 
tody it  is  to  the  place,  as  nearly  as  may  be, 
from  which  it  was  taken,  or  delivered,  to  the 
person  establishing  his  claim  to  the  same." 
Gen.  Stat.  1909,  §  4392.  The  question  for 
decision  is  whether  upon  the  facts  found,  the 
property  seized  was  used  in  maintaining  a 
common  nuisance,  which  is  thus  defined: 
"All  places  where  intoxicating  liquors  are 
manufactured,  sold,  bartered  or  given  away 
in  violation  of  law,  or  where  persons  are  per- 
mitted to  resort  for  the  purpose  of  drinking 
intoxicating  liquors  as  a  beverage,  or  where 
intoxicating  liquors  are  kept  for  sale,  barter 
or  delivery  in  violation  of  the  law,  and  all 
Intoxicating  liquors,  bottles,  glasses,  kegs, 
pnmps,  bars  and  other  property  kept  in  and 
used  in  maintaining  such  a  place,  are  hereby 
declared  to  be  common  nuisances.  •  •  •  " 
Gen.  Stat  1909,  {  4387.  It  wiU  be  observed 
that  under  this  section  places  are  declared 
common  nuisance  (a)  in  which  intoxicating 
liquor  is  sold  or  given  away  in  violation  of 
law;  (b)  where  i^rsons  are  permitted  to  re- 
sort for  the  purpose  of  drinking  such  liquors 
as  a  beverage;  and  (c)  where  such  liquors 
are  k^t  for  sale,  barter,  or  delivery  in  vio- 
lation of  law.  Another  section  declares  that: 
"Every  i)erson  who  shall,  directly  or  indi- 
rectly, keep  or  maintain,  by  himself  or  by  as- 
sociating or  combining  with  others,  or  who 
shall  in  any  manner  aid,  assist  or  abet  in 
keeping  or  maintaining  any  clubroom  or  oth- 
er place  in  which  any  intoxicating  liquor  Is 
received  or  kept  for  the  purpose  of  use,  gift, 
barter  or  sale  as  a  beverage,  or  for  distribu- 
tion or  division  among  the  members  of  any 
club  or  association  by  any  means  whatever, 
and  every  person  who  shall  use,  barter,  sell 
or  give  away,  or  assist  or  abet  another  In 
bartering,  selling  or  giving  away  any  intox- 
icating liquors  so  received  or  kept,  shall  be 
deemed  guilty  of  a  misdemeanor.  •  •  •" 
Gen.  Stat.  1909,  S  4371. 

The  various  provisions  of  the  prohibitory 
law,  containing  amendments  and  changes 
made  in  the  25  years  and  more  of  its  growth, 
should  be  construed  together  as  if  all  its 
provisions  were  enacted  at  the  same  time. 
State  y.  Jepson,  76  Kan.  644,  648,  92  Pac. 
600. 

In  State  v.  Topeka  Club,  82  Kan.  756,  109 
Pac.  183,  29  L.  R.  A.  (N.  S.)  722,  20  Ann.  Cas. 
320,  it  appeared  that  members  of  a  club 
which  had  been  organized  to  furnish  social 
enjoyment  were  permitted  to  keep  their  own 
intoxicating  liquors  in  lockers  in  the  club- 
house. A  member  desiring  liquor  would  give 
the  key  of  his  locker  to  a  club  waiter  who 
served  the  liquor.  It  was  said  in  the  opin- 
ion: "It  seems  clear  that  the  purpose  of  the 
locker  system,  and  Its  only  purpose,  is  to 
enable  members  of  the  club  to  have  intoxi- 
cating liquors  where  they  can  be  readily  ob- 
tained for  consumption  as  a  beverage  by 
themselves  and  their  invited  guests.  It  does 
not  seem  unreasonable,  therefore,  to  say  that 
the  Topeka  Club  keeps  and  maintains  a  place 


where  intozicating  liquors  are  received  and 
kept  for  use  as  a  beverage.  This  clearly  vio- 
lates the  law." 

In  a  case  where  it  appeared  that  a  trav- 
eling salesman  had  been  allowed  to  establisb 
a  barrel  of  intoxicating  liquor  in  a  hotel  where 
it  was  kept  in  store  and  cooled  for  his  use, 
and  to  which  he  repaired  from  time  to  time 
with  his  friends  for  the  purpose  of  drinking 
the  liquor  as  a  beverage,  it  was  held  that 
the  place  was  a  common  nuisance  within 
the  provisions  of  section  4387  of  the  statute 
quoted  above.  After  referring  to  the  progress 
of  legislation  on  this  subject  to  meet  shifts 
and  schemes  to  evade  the  law,  and  the  fact 
that  the  Legislature  had  traveled  very  far 
since  the  statute  was  first  enacted,  it  was 
said  in  the  opinion:  "The  court  understands 
the  legislative  intention  to  have  been,  in  part, 
to  forestall  the  consequences  flowing  from 
the  abuse  of  intoxicating  liquors  by  curtail- 
ing freedom  to  use  them,  and  to  that  end 
to  suppress  places  where  persons  are  per- 
mitted merely  to  resort  for  the  purpose  of 
drinking  such  beverages."  State  v.  Roes,  86 
Kan.  799,  803,  121  Pac.  908,  909. 

In  State  v.  White,  83  Kan.  416,  111  Pac. 
437,  a  conviction  for  maintalBlng  a  nuisance 
under  the  section  last  referred  to  was  af- 
firmed. The  defendant  had  placed  a  case  of 
beer  in  a  haymow,  where  he  was  found  eat- 
ing crackers  and  drinking  beer  with  another 
person.  He  admitted  drinking  there  with  his 
friends,  to  whom  he  gave  the  beer,  but  did 
not  sell  it 

[2]  It  is  insisted  by  the  appellee  that  the 
statutory  phrtfse  "permitted  to  resort"  im- 
plies frequency  of  occurrence.  Whether  per- 
mitting persons  to  come  into  the  place  od 
one  occasion  only  for  the  purpose  of  drinking 
would  be  sufficient  to  sustain  the  charge 
need  not  be  decided,  since  the  findings  show 
that  at  four  meetings  of  the  Alliance  intoxi- 
cating liquors  had  been  provided  and  used  as 
a  beverage.  The  Ross  and  White  Gases,  with- 
out citing  others,  are  precedents  well  sus- 
taining the  conclusion  that  there  was  a  suf- 
ficient repetition  of  meetings  for  the  prohib- 
ited purpose,  if  such  repetition  is  necessary 
to  make  out  the  ofFense.  It  may  be  observed 
in  passing  that  if  one  occasion,  or  two  or 
three,  are  not  enough  to  bring  the  place  with- 
in the  condemnation  of  the  statute,  offending 
parties  may  easily  evade  its  provisions  by 
a  frequent  change  of  location.  Especially  is 
this  true  where  rented  rooms  are  used.  One 
definition  of  the  word  "resort"  when  used  as 
a  verb,  given  in  Webster's  Dictionary,  is: 
"To  go;  to  repair;  to  betake  one's  self ;  esp-, 
to  go  or  repair  frequently,  customarily,  or 
usually." 

There  are  decisions  cited  of  prosecutions 
against  keepers  of  saloons  and  disorderly 
houses  under  similar  statutes  holding  that 
the  element  of  frequency  must  be  shown, 
but  as  already  stated,  if  necessary,  whidi 
we  do  not  decide,  It  sufficiently  appears  In 
this  case. 
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An  argnment  Is  also  presented  based  apon 
tbe  Innocent  and  laadable  nature  of  the  gen- 
eral parposea  of  the  dub  or  Alliance,  in  con- 
nection with  which  it  is  said  drinking  is  only 
incidental.  This  argument  was  considered 
in  Commonwealth  r.  Flecken,  167  Mass.  13, 
44  N.  E.  1053,  a  prosecution  against  a  Tnm- 
rereln,  organized  for  athletic  exercise  and 
literary  pursaits,  maintaining  a  school  and 
gymnasiums,  and  supported  by  dues  and  pro- 
ceeds of  entertainments.  Free  liquor  was 
serred  at  its  meetings.  The  court  said:  'It 
Is  not  necessary  to  prove  that  the  place  Is 
used  mainly  for  that  purpose  [dispensing  in- 
toxicating liquor  to  its  members  or  others]," 
citing  Commonwealth  t.  Burke,  114  Uass. 
261. 

In  Commonwealth  t.  Baker,  152  Mass.  337, 
25  X.  E.  718,  the  statute  referred  to  is  quot- 
ed as  follows:  "AU  buildings  or  places  used 
by  clubs  for  the  purpose  of  selling,  distribut- 
ing or  dispensing  intoxicating  liquors  to  their 
members  or  others  shall  be  deemed  common 
nuisances."  In  the  opinion  it  was  said:  "A 
place  would  be  equally  a  nuisance  under  the 
statute  If  used  by  a  (dub  either  to  sell  In- 
toxicating liquor  to  its  members,  or  to  dis- 
tribute among  its  members  intoxicating  liq- 
nor  owned  by  them  in  common,  or  to  procure 
for  and  dispense  to  its  members  Intoxicating 
liquor  which  was  bought  for  and  belonged 
to  them  individually." 

These  decisions  are  in  harmony  with  tbe 
Topeka  Club  Case. 

It  should  not  be  overlooked  that  in  Tola  v. 
Lederer,  86  Kan.  347,  120  Pac.  354,  referred 
to  as  the  case  of  the  keg  party,  the  prosecu- 
tion was  for  making  an  unlawful  sale,  and 
not  for  maintaining  a  nuisance. 

In  view  of  the  persistent  progress  in  leg- 
islation on  this  subject,  evincing  a  consist- 
ent and  increasing  purpose  to  make  the  law 
effective,  and  the  repeated  decisions  of  this 
court  construing  and  upholding  this  legisla- 
tion, it  must  be  held  that  the  place  in  ques- 
tion falls  under  the  condemnation  of  the 
statute,  and  that  tbe  liquor  and  articles 
seized  witb  It  should  be  destroyed  as  the 
statute  directs. 

The  Judgment  is  reversed,  with  directions 
for  further  proceedings  in  accordance  with 
these  views.    All  the  Justices  concurring. 


HART  V.  GERRETSON  CO. 

'Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(8yUaiu$  Iv  the  Court.) 

New  Tbial  (g  75*)— Inadequate  Daicaoks. 

A  defendant  is  entitled  to  a  reversal,  where 
the  court  sets  aside  a  general  verdict  In  plaln- 
tUTs  favor  and  renders  judgment  against  the 
defendant  for  a  sum  which  is  not  sustained  by 
the  evidence  or  findings,  and  Is  contrary  to  any 
theory  contended  for,  although  less  than  the 
plaintiff  claimed  and  less  than  he  was  entitled 
to  recover,  if  his  theory  of  the  case  was  correct. 
[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  II  161,  152;   Dee.  Dig.  g  75.*] 


Error  from  District  Court,  Shawnee  County. 

Action  by  E.  Hart  against  the  Gerretson 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  new  trial 
granted. 

James  A  Troutman,  of  Topeka,  fbr  appel- 
lant M.  Defoe  Pypes,  of  Kansas  City,  Mo., 
and  O'NeU  &  Warfel,  of  Topeka,  for  appellee. 

PORTER,  J.  The  defendant  seeks  to  re- 
verse a  Judgment  in  plaintiff's  favor  on  the 
ground  that  upon  the  evidence  and  findings 
of  the  Jury  the  plaintiff  was  either  entitled 
to  Judgment  for  a  larger  sum  m  for  noth- 
ing. The  action  was  for  a  breach  of  contract 
by  which  plaintiff  claimed  he  was  employed 
by  the  defendant  as  a  traveling  salesman  for 
six  months  and  was  to  receive  a  salary  of  |25 
a  week  for  two  months,  |50  a  weA  for  four 
months,  175  per  week  for  traveling  expenses 
while  on  the  road,  and  a  commission  of  7 
per  cent  on  all  sales  made  in  his  territory. 
The  contention  of  the  defendant  was  that 
plaintiff  was  employed  upon  a  guaranty  that 
he  could  sell  |30,000  worth  of  goods  In  six 
months ;  that  tbe  7  per  cent  commission  was 
to  cover  his  entire  compensation;  tliat  the 
$25  and  $50  a  week  and  the  amount  paid 
for  traveling  exi)enses  were  merely  advances 
against  his  commission  account  Tbe  plain- 
tiff claimed  that  these  weekly  i>ayment8  were 
a  guaranteed  sum  which  he  was  to  receive 
regardless  of  sales  made  or  commissions 
earned,  and  that  there  was  due  blm  a  balance 
of  $585.  His  sales  amounted  to  only  $2,956.- 
68.  Defendant  in  its  counterclaim  alleged 
that  it  had  advanced  him  during  tlie  four 
months'  period  $1,250,  and  claimed  that  he 
was  indebted  to  the  company  in  the  sum  of 
$1,043.04,  after  allowing  him  his  commissions 
on  actual  sales.  The  Jury  returned  a  verdict 
in  plaintlfTs  favor  for  $420.  The  defendant 
filed  a  motion  for  Judgment  on  the  special 
findings  for  tbe  full  amount  of  its  counter- 
claim, and  also  a  motion  to  set  aside  the 
verdict  and  for  a  new  trlaL  Tbe  plaintiff 
filed  a  motion  for  Judgment  on  the  special 
findings  for  $585.  The  motion  of  the  plaintiff 
to  set  aside  the  verdict  was  sustained,  but  the 
court  rendered  Judgment  against  defendant 
for  $463.63.  The  verdict  of  the  Jury  was  evi- 
dently a  compromise,  as  appears  from  two 
special  findings  which  were  pemfltted  to 
stand.  Asked  to  state  if  the  plaintiff  was  to 
recdve  the  guaranteed  sums  referred  to,  the 
Jury  answered  as  follows:  "Yes,  but  we  deem 
the  exx>enses  exorbitant  in  plaintlfTs  ac- 
count" The  same  answer  was  returned  to 
another  question  in  which  they  were  not  ask- 
ed anything  respecting  his  expense  account 
It  is  quite  obvious  that  tbe  Jury  believed  that 
he  had  eliarged  more  for  expenses  than  he 
had  paid  out  There  was  no  evidence  offered 
by  defendant  as  to  the  amount  of  tbe  expens- 
es ;  the  defendant's  theory  l>elng  that  it  was 
not  responsible  for  any  portion  of  them. 
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We  tblnk  that  In  principle  the  case  Is  con- 
trolled by  the  decision  in  Bressler  v.  Mc- 
Vey,  82  Kan.  341, 108  Pac.  97.  There  the  ver- 
dict of  the  Jury  was  for  $250.  The  defendant 
claimed  that  the  Judgment  should  be  set 
aside  because  the  plalntifC  was  either  entitled 
to  all  his  claim  of  $500,  or  nothing.  It  was 
said  in  the  opinion:  "In  deciding  that  he 
was  not  entitled  to  $500  they  in  effect  refus- 
ed to  accept  his  version  of  the  matter.  The 
case  was  not  one  where  by  discrediting  a 
portion  of  his  testimony  his  claim  could  be 
allowed  In  part,  nor  was  there  room  for  er- 
ror In .  computation  or  for  misapprehension 
in  estimating  the  amount  of  recovery."  82 
Kan.  342,  108  Pac.  97.  In  the  present  case,  if 
there  had  been  a  finding  showing  the  amount 
of  expenses  that  the  Jury  believed  from  the 
evidence  plaintiff  was  entitled  to,  the  Judg- 
ment, if  in  his  favor  for  any  sum,  must  nec- 
essarily have  Included  that  amount.  In  the 
absence  of  a  finding  that  he  was  not  entitled 
to  any  expenses,  the  court  was  not  author- 
ized to  disallow  the  whole  sum  claimed  on 
that  account.  The  court  could  iiot,  without 
some  basis  in  the  findings  or  evidence,  adopt 
part  of  plalntlfTs  theory  and  arbitrarily  re- 
ject the  rest  If  plaintiff's  theory  of  the  con- 
tract was  true,  he  was  entitled  to  $135  more. 
In  his  briefs  in  this  court  he  still  asserts  that 
the  Judgment  should  have  been  for  $585.  If, 
on  the  other  hand,  the  contract  was  that  the 
payments  were  mere  advances  on  the  com- 
mission account,  the  defendant  was  entitled 
to  recover.  Other  cases  in  point  are:  Thomp- 
son V.  Burtls,  65  Kan.  674,  70  Pac.  603 ;  Mfl- 
ler  V.  Miller,  81  Kan.  397,  105  Pac.  544.  In 
each  of  the  last  two  cases  Judgment  was  re- 
versed at  the  instance  of  the  plaintiff  because 
the  amount  allowed  him  was  less  than  the 
evidence  showed  him  to  be  entitled  to,  if  en- 
titled to  anything.  In  Bressler  v.  McVey, 
supra,  the  right  of  the  defendant  to  have  a 
new  trial  where  the  Judgment  is  not  In  ac- 
cordance with  any  theory  contended  for  is 
sustained,  although  the  amount  of  the  Judg- 
ment was  less  than  the  plaintiff  claimed. 

In  our  view  Justice  will  best  be  served  by  a 
reversal  of  the  Judgment,  with  directions  to 
grant  a  new  trial.  All  the  Justices  concur- 
ring. 


HUSSEY  V.  MICHAEL  et  al. 
(Sapreme  Conn  of  Kansas.     Feb.  7,  1914.) 

fSyUaiuB  &!/  the  Court.) 
1.  Bbokebs  (§  102*)— Liability  fob  Misbef- 

KESENTATION— VKNDOR  AND  PUBCHASEB. 

Where  the  owner  of  land,  by  misrepresen- 
tation as  to  Its  character,  effects  a  sale,  agents 
who  have  acted  for  him  in  the  matter  are  not 
rendered  personally  liable  to  the  buyer  for  the 
fraud,  merely  by  reason  of  their  having  inno- 
cently and  in  good  faith  repeated  to  him  the 
false  statements  concerning  the  property  made 
to  them  by  the  seller. 

[Ed.    Note.— For   other   cases,   see  Brokers, 
Cent.  Dig.  $  146;   Dec.  Dig.  H  102.*] 


2.  Bbokebs  (|  102*)— Pbattd  of  Subaobrt- 

LlABILrlTT. 

Where  real  estate  agents,  desiring  to  have 
land  which  has  been  Jisted  with  them  shown  to 
a  buyer,  employ  for  the  purpose  a  person  who 
without  their  knowledge  shows  the  wrong  land, 
and  the  owner,  knowing  of  the  fact,  effects  a 
sale  by  the  false  representation  that  the  tract 
conveyed  was  the  one  that  had  been  shown,  the 
subagent  is  thereby  made  the  agent  of  the  own- 
er, and  the  original  agents  are  not  liable  to  the 
purchaser  for  bis  fraud. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent.  Dig.  {  146;   Dec.  Dig.  {  102.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  P.  E.  Hussey  against  Calvin  J. 
Michael  and  others.  From  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Hawks  &  McCluggage,  of  Wichita,  for  ap- 
pellant   Holmes  &  Xankey,  of  Wichita,  for 

appellees. 

MASON,  J.  P.  B.  Hussey,  having  bought  a 
tract  of  land  from  Calvin  J.  Michael,  brought 
an  action  against  him  for  damages  on  the 
ground  that  he  had  been  defrauded  by  false 
representations  as  to  Its  character.  He  Joined 
as  defendants  George  F.  Edwards  and  W.  F. 
Melton,  a  firm  of  real  estate  agents  who  act- 
ed for  Michael  in  the  matter.  A  general  vei^ 
diet  was  returned  against  all  of  the  defend- 
ants, but  upon  the  q>ecial  findings  the  court 
exculpated  Edwards  and  Melton,  and  gave 
them  judgment  for  their  costs.  From  this 
decision  the  plaintiff  appeals. 

[1]  The  verdict  and  findings  may  be  taken 
to  establish  these  facts:  Michael  placed  the 
land  with  Edwards  and  Melton  for  sale,  mak- 
ing materially  false  statements  to  them  as  to 
its  character.  Edwards  and  Melton  repeat- 
ed these  statements  to  the  plaintiff,  without 
wrong  intent,  supposing  them  to  be  true. 
'I'hey  also  employed  one  L.  M.  Cheuoweth  to 
show  the  land  to  the  plaintiff.  Chenoweth 
showed  the  plaintiff  a  different  and  less  valu- 
able tract  in  the  same  vldnity,  but  this  was 
without  the  knowledge  of  Edwards  and  Mil- 
ton. The  plaintiff  was  deceived  both  by  the 
statements  as  to  the  character  of  the  land 
and  by  being  shown  the  wrong  tract 

We  think  Edwards  and  Melton  cannot  be 
held  liable  by  reason  of  having  innocently 
repeated  the  false  statements  made  to  them  by 
Michael.  A  prindiieJ,  although  personally  in- 
nocent, may  be  liable  for  fraud  practiced  by  bis 
agent,  acting  within  the  scope  of  his  employ- 
ment. This  is  upon  the  theory  that  the  acta 
of  the  agent  are  in  legal  contemplation  the 
acts  of  the  principal.  Upon  the  same  theory, 
the  Innocent  repetition  by  the  agent  of  the 
false  representation  made  by  his  principal 
may  well  be  conceived  as  the  sole  act  of  the 
latter,  in  such  a  case  as  the  present  "If 
•  •  *  the  agent  makes  false  representa- 
tions on  behalf  of  his  principal  honestly  be- 
lieving them  to  be  true,  the  mental  elemeut 
of  fraud  is  lacking,  and  he  is  not  guilty  of 
fraud  and  not  liable  for  such,  although  his 
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principal  may  have  known  that  such  repre- 
sentattons  were  false.  In  order  that  an 
agent  may  be  held  liable  for  fraud,  there 
mast  be  some  fraudulent  intent  to  deceive,  ill 
the  circumstances  of  the  particular  case."  2 
Clark  &  Skyles  on  the  Law  of  Agency,  {  602b. 
Id  some  classes  of  torts,  particularly  in  con- 
Terslon,  It  is  held  that  the  agent  may  be  per- 
sonally liable  to  the  owner  of  the  property 
notwithstanding  the  Innocence  of  bis  inten- 
tions. Story  on  Agency  (9th  Ed.)  |  312.  It 
is  suggested  In  a  note  in  50  L.  R.  A.  648  that 
good  faith  will  not  excuse  an  agent,  who 
makes  false  representations  concerning  prop- 
erty sold,  being  deceived  by  his  principal. 
That  rule  might  apply  where  the  third  per- 
son is  misled  because  of  reposing  special  con- 
fidence in  the  agent  Here  Edwards  and  Mel- 
ton showed  the  plalntlft  the  description  of 
tbe  property  as  entered  on  their  books.  They 
did  not  profess  any  personal  knowledge  of 
tbe  matter.  The  representation  relied  upon 
by  the  plaintifF  was  essentially  that  of  Mi- 
chael, communicated  to  him  by  Edwards  and 
Melton. 

[2]  If  Edwards  and  Melton  are  to  be  held 
liable,  it  must  be  upon  the  theory  that  Chen- 
oweth  was  tbeir  agent,  and  that  they  are 
legally  responsible  for  his  wrongdoing.  Tbe 
Jury  were  asked  whose  agent  Ghenoweth 
was,  and  answered  that  be  was  the  agent 
of  Edwards  and  Melton.  This  finding  Is  con- 
clusive against  them,  if  It  Is  given  its  full 
apparent  Import,  determining  that  Chenowetb 
in  legal  contemplation  was  their  agent,  and 
not  the  agent  of  Michael.  But  in  view  of  the 
ruling  of  the  trial  court  the  finding  may  rea- 
sonably be  Interpreted  as  meaning  merely 
that  Chenoweth  was  In  fact  selected  and  hir- 
ed by  Edwards  and  Melton,  and  was  their 
agent  in  that  sense,  leaving  the  question  of 
law  as  to  the  relations  of  the  various  parties 
to  be  determined  upon  the  whole  record. 
Tbe  facts  as  to  Chenoweth's  connection  with 
the  matter  do  not  seem  to  be  In  dispute.  The 
question  as  to  who  is  liable  for  his  miscon- 
duct becomes  essentially  one  of  law.  It  may 
be  doubted  whether  EMwards  and  Melton  had 
Implied  authority  to  employ  Chenoweth  to 
show  the  land,  and  thereby  make  Michael 
liable  for  his  conduct  as  a  subagent  Such 
authority  may,  however,  have  existed  in  vir- 
tue of  the  character  of  the  service  delegated 
to  Chenoweth;  It  being  essentially  minis- 
terial. 1  Clark  &  Skyles  on  the  I>aw  of 
Agency,  f  345d;  Mechem  on  Agency,  {  193. 
But  a6  against  the  plalntifT  the  alle;;nttons  of 
his  pleadings  appear  to  establish  conclusive- 
ly that  Michael  was  responsible  for  the  acts 
of  Chenoweth.  The  petition  alleges  that  Mi- 
chael stated  to  the  plaintiff  that  the  land  he 
was  selling  him  was  the  same  that  had  been 
shown  him  by  Chenoweth,  knowing  this  to 
be  false.  This  amounts  to  an  allegation  that 
Michael  knew  of  the  act  of  Chenoweth  and 
adopted  It,  thereby  making  him  his  agent  by 
ratification,  even  if  originally  Chenoweth  bad 
iqtresoited  only  Edwards  and  Melton. 


The  question  of  law  to'  be  considered  then 
resolves  Itself  into  thla:  Is  an  agent  liable  to 
a  person  injured  by  the  fraud  of  a  subagent 
whom  he  has  appointed,  the  appointment  hav- 
ing been  ratified  by  the  principal,  the  fraud- 
ulent act  having  been  committed  in  a  trans- 
action within  the  scope  of  the  employment? 
We  think  a  negative  answer  should  be  given, 
and  that  this  is  in  accordance  with  the  great 
w^gbt  of  authority,  as  lUostrated  by  the 
following  quotations:  "An  agent  Is  not  In 
general  liable  to  third  persons  for  the  mis- 
feasance or  malfeasance  of  snbagents  em- 
ployed by  him  in  the  service  of  his  principal ; 
but  if  he  directs  or  authorizes  the  particular 
wrongful  act  of  the  subagent  he  will  be  liable 
to  third  persons  therefor."  31  Cya  1563. 
"No  action  will  ordinarily  lie  against  an 
agent  for  the  misfeasance,  or  for  the  negli- 
gence of  those  whom  he  has  retained  for  the 
service  of  his  principal,  by  his  consent  or 
authority,  any  more  than  it  wlU  lie  against 
a  servant  who  hires  laborers  for  his  master 
at  his  request,  for  thdr  acts ;  unless,  indeed, 
in  either  case,  the  particular  acts  which  oc- 
casion the  damage  are  done  by  the  orders  or 
directions  of  such  agent  or  servant  The  ac- 
tion, under  other  circumstances^  must  be 
brought  either  against  the  principal  or 
against  the  Immediate  actors  In  the  wrong." 
Story  on  Agency  (9th  Ed.)  |  313.  "Whether 
or  not  an  agent  is  liable  for  the  wrongs  of  a 
subagent  depends  upon  whether  or  not  the 
subagent  is  considered  his  agent  In  the  par- 
ticular transaction,  or  whether  or  not  he  has 
in  some  way  participated  In  the  wrong'. 
»»*lt»**itiB  determined  that 
the  subagent  is  the  agent  of  the  initial  agent 
only,  and  not  of  the  principal,  then  such 
agent  may  be  held  personally  responsible  for 
the  torts,  whether  of  omission  or  commission, 
of  his  agent  (the  subagent)  committed  by  the 
latter  In  the  course  of  his  agency.  His  liabil- 
ity In  such  cases  is  governed  by  the  same 
rules  as  those  governing  the  liability  of 
any-  other  principal  for  the  torts  ot  his 
agent  But  where  •  •  •  it  Is  determined 
that  the  subagent  Is  the  agent  of  the  princi- 
pal only,  and  not  of  the  initial  agent,  the  lat- 
ter Is  not  liable  for  such  subagent's  wrongs 
unless  he  has  been  guilty  of  fraud  or  negli- 
gence in  employing  him  or  unless  he  has 
authorized  or  participated  in  the  commission 
of  such  wrongs."  2  Clark  &  Skyles  on  the 
Law  of  Agency,  i  603.  "Where  •  •  • 
the  subagent  is  to  be  regarded  as  the  agent  of 
the  agent,  the  latter  will  be  liable  to  tbe 
subagent,  the  principal  and  third  persons 
as  a  principal.  •  •  •  But  where,  on  the 
other  hand,  the  subagent  is  found  to  be  the 
agent  of  the  principal,  then  the  intermediate 
agent  will  not  be  liable  to  the  subagent  or  to 
third  persons  as  a  principal."  Mechem  on 
Agency,  i  575.  "Third  persons  cannot  maintain 
an  action  against  an  agent  for  damage  done  by 
the  negligence  of  subagents  employed  in  the 
service  of  the  principal.  The  principal  only, 
or  the  hand  committing  the  Injuix^ls  U- 
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able."  Note,  60  Am.  St  Rep.  122.  "Neither 
principle  nor  authority  will  warrant  the  hold- 
ing a  mere  middleman,  an  intemtedlate  agent 
between  the  master  and  the  direct  agent,  con- 
structively responsible  for  the  acts  of  the 
latter."    Brown  v.  Lent,  20  Vt  629, 633. 

'the  distinction  between  the  nonfeasance 
and  the  misfeasance  of  an  agent,  by  whldi 
his  liability  to  a  third  person  has  sometimes 
been  determined,  although  recognized  gener- 
ally by  the  text-writers  and  by  some  courts 
(31  Cyc.  1550),  seems  very  artificial,  and  is 
of  at  least  doubtful  value.  See  note,  2  I<. 
R.  A.  (N.  S.)  378.  An  agent  by  whose  breach 
of  duty  another  has  sufTered  injury  may  well 
be  subjected  to  the  same  rule  of  liability  as 
any  one  else.  But  here  Edwards  and  Melton 
appear  to  have  been  without  personal  fault. 
If  they  are  accountable  to  the  plaintiff  for 
bis  loss,  it  is  because  they  acted  as  the  means 
of  communication  between  him  and  Michael, 
or  because  the  acts  of  Chraioweth  are  to  be 
regarded  aa  their  own.  The  transaction  of 
which  the  plaintiff  complains  Is  a  sale  of 
property  to  him  by  Michael,  by  means  of 
false  representations  as  to  its  character,  and 
consequently  as  to  its  value.  Edwards  and 
Melton  acted  for  Michael,  not  for  themselves. 
If  they  had  intentionally  participated  in  the 
fraud,  they  would  of  course  be  liable;  but 
the  finding  is  to  the  contrary.  What  CSieno- 
weth  did  was  to  promote  the  sale,  to  which 
Michael  and  the  plaintiff  were  the  sole  par- 
ties. Although  Edwards  and  Melton  were  in- 
terested in  the  matter  to  the  ext«it  of  th^ 
commission,  and  in  that  respect  Chenoweth's 
services  accrued  to  their  i>er8onal  benefit, 
they  were  neither  parties  to  the  sale  nor  privy 
to  the  misrepresentations  employed  to  carry  it 
through.  We  think  the  situation  is  not  one 
in  which  they  ought  to  be  held  liable  for  the 
deceit  of  the  principal  and  the  subagent. 

The  judgment  is  afflrmed.  All  the  Justices 
concurring. 


OLSON  V.  LINDSBORG  MERCANTILE  CO. 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(8yllalu$  by  the  Court.) 

Masteb  awd  Sebvant  (S  288*)— Injttbiis  to 

Servant — Assumption  of  Risk. 

In  an  action  based  on  negligence  in  fur- 
nishing to  an  employ^  an  unsafe  team  of  hors- 
es, proof  that  the  plaintiff,  a  boy  of  16,  was 
somewhat  afraid  of  them,  and  after  one  run- 
away had  complained  to  his  employer  that  they 
were  unsafe,  and  yet  continued  to  drive  them 
for  fi^e  months,  without  any  promise  having 
been  made  to  remedy  the  matter,  does  not  con- 
clusively establish  the  defense  of  assumed  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  1068-1088;    Dec.  Dig.  i 

Appeal   from   District   Court,    McPheraon 
County. 
Aition  by   Antone  F.  Olson  against  the 


Llndsborg  Mercantile  Company.  JndgmeDt 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

» 

P.  J.  Galle,  of  McPherson,  for  appellant 
Orattan  &  Orattan,  of  McPherson,  and  B.  A 
Lovitt,  of  Sallna,  for  appellee. 

MASON,  J.  Antone  F.  Olson  sued  the 
Llndsborg  Mercantile  Company  on  account  of 
Injuries  received  by  him  while  in  its  employ 
in  charge  of  a  delivery  wagon,  by  the  numiiis 
away  of  a  team.  A  general  verdict  was  re- 
turned in  favor  of  the  plaintiff.  A  new  trial 
was  granted  upon  the  spedflc  ground  that  one 
of  the  special  findings  was  in  conflict  vltli 
others,  and  with  the  general  verdict  Tte 
defendant  appeals,  and  asks  that  jndgment 
be  given  in  its  favor  upon  the  special  find- 
ings. The  plaintiff  alleges  error  against  him- 
self in  the  granting  of  a  new  trial,  and  ssb 
that  Judgment  be  rendered  on  the  general 
verdict. 

The  defendant  maintJina  that  the  findings 
show  that  it  was  not  negligent,  and  that  a 
complete  defense  was  established  upon  tlK 
ground  of  assumed  risk.  Two  bases  of  negli- 
gence were  alleged — that  the  horses  wen 
unsafe,  and  that  a  bolt  in  the  doubletiee 
was  defective.  The  jury  were  asked:  'W«e 
the  horses  furnished  the  plaintiff  nnsafe  (or 
use  in  the  delivery  business?"  They  an- 
swered, "No."  This,  however,  is  the  findins 
that  the  trial  court  regarded  as  in  conflict 
with  others,  and  on  account  of  which  the  ne* 
trial  was  granted.  In  answer  to  a  questios 
whether  the  defendant  was  guilty  of  negli- 
gence, and,  if  so.  In  what  it  consLsted,  the 
jury  said:  "He  was  for  leaving  him  conttose 
to  handle  the  unsafe  team."  This  amounts  to 
a  finding  that  the  team  was  unsafe,  and 
therefore  nullifies  the  finding  to  the  contraiX' 
There  were  also  findings  to  the  effect  that 
the  president  of  the  defendant  company  in- 
quired of  the  fo;rmer  owner  of  the  horses  as 
to  their  disposition,  and  was  informed  that 
they  were  gentle  and  safe.  These  findings, 
however,  do  not  establish  that  the  defendant 
was  without  actual  or  constructive  knowledge 
of  the  character  of  the  horses.  Ibe  jury 
were  asked,  in  case  they  answered  In  the  af- 
firmative the  question  whether  the  boisea 
were  unsafe,  to  state  whether  the  defendant 
had  notice  or  knowledge  of  the  fact  Having 
answered  the  former  question  In  the  negatln, 
no  answer  to  the  latter  was  required,  but  the 
jury  returned  one— also  in  the  negatlva  TWs 
Is  evidence  of  some  confusion  of  thought,  awl 
tends  to  justify  the  granting  of  the  new  trial 
The  defendant  maintains,  also,  that  other 
findings  determined  that  it  was  not  negUg«it 
with  respect  to  the  bolt  This,  if  true,  would 
not  require  a  judgment  for  the  defendant 
since  negligence  with  regard  to  the  team  b 
not  negatived.  This  matter  wlU  be  qiokoi 
of  later  In  another  comtectloiL 
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The  findings  that  are  relied  niwn  as  estab- 
lishing the  defense  of  assumed  risk  were  to 
this  effect :  The  plaintiff  bad  previously  had 
one  accident  with  the  horses,  and  complained 
to  the  president  of  the  defendant  that  they 
were  unsafe ;  the  president  did  not  hold  out 
a  promise  to  furnish  other  horses;  the  plain- 
tiff was  afraid  of  the  horses  the  first  time  he 
hitched  them  up,  and  after  the  first  runaway, 
which  took  place  about  a  month  later,  he  was 
a  little  nervous;  be  drove  tbem  five  months 
after  this  before  the  accident  now  under  con- 
sideration occurred.  To  the  direct  question 
whether  the  president  held  out  any  Induce- 
ments or  promises  to  the  plaintiff  to  get  him 
to  continue  driving  the  horses  the  Jury  re- 
turned an  afllrmatlve  answer.  Being  asked 
to  state  what  the  Inducement  or  promise  was, 
they  answered:  "An  Inducement  to  be  careful 
and  bold  to  the  lines."  We  conclude  that  the 
defense  of  assumed  risk  Is  not  established  by 
these  findings.  We  base  this  decision,  not 
upon  the  theory  that  the  danger  bad  been 
complained  of  and  a  promise  made  to  obviate 
it  bat  upon  the  ground  that  It  is  not  made  to 
appear  that  the  plaintiff  knew  the  full  extent 
of  the  risk  to  which  he  was  subjected.  He 
was  but  15  years  of  age,  and,  although  he  had 
driven  the  team  tor  some  six  months.  It  can- 
not be  said  as  a  matter  of  law  that  he  must 
have  understood  Just  how  dangerous  they 
were.  That  was  a  matter  of  Judgment  and 
opinion.  Nor  does  the  fact  that  he  was  some- 
what timid  and  nervous  about  them,  and 
complained  to  his  employer  that  they  were 
unsafe,  conclusively  prove  that  he  appreci- 
ated the  extent  of  his  risk  in  handling  them. 
The  rules  laid  down  with  respect  to  the  oper- 
atlon  of  some  very  simple  mechanical  con- 
trivance cannot  be  applied  to  the  handling  of 
a  team  of  horses.  The  employer  was  bound 
to  exercise  reasonable  diligence  for  the  safety 
of  his  employe,  but  the  plaintiff  was  charge- 
able only  with  the  assumption  of  such  risk 
as  he  knew  and  appreciated.  King  v.  King, 
79  Kan.  584,  100  Pac.  503. 

The  plaintiff  contends  that  the  two  findings 
already  set  out,  one  that  the  team  was  safe 
and  the  other  that  It  was  unsafe,  may  be 
reconciled  upon  the  theory  that  the  Jury 
must  have  bad  reference  to  different  times, 
and  may  have  meant  that  the  horses  were 
safe  until  the  first  runaway,  and  thereafter 
were  dangerous — that  they  were  safe  when 
originally  furnished  to  the  plaintiff,  but  un- 
Mfe  at  the  time  of  the  injury  complained  of. 
Interpretation  may  be  resorted  to  In  order  to 
reconcile  a  seeming  conflict  in  the  findings, 
and  It  la  possible  that  the  Jury  may  have  had 
in  mind  the  thougbt  suggested.  But  the 
question  asked  was  plain.  It  related  to  the 
vital  point  in  the  case.  It  was  one  to  which 
the  defendant  had  a  right  to  require  a  direct 
answer.  Especially  in  view  of  the  ruling  of 
the  trial  court  we  find  ourselves  unable  to 
Kive  It  a  constmctlon  that  will  harmonize 


with  the  other  findings  and  the  general  ver- 
dict 

The  order  granting  a  new  trial  is  affirmed. 
The  ruling  having  been  based  spedflcally 
upon  the  point  stated,  the  trial  court  may  be 
deemed  to  have  approved  the  findings  except 
so  far  as  they  were  in  conflict  The  findings 
in  relation  to  the  bolt  were  consistent  with 
diligence  on  the  part  of  the  defendant  in  that 
respect  The  finding  that  the  negligence  of 
the  defendant  was  in  furnishing  an  unsafe 
team  Implied  clearly  that  it  was  not  negligent 
with  respect  to  the  bolt  The  conflicting  an- 
swers of  the  Jury  do  not' vitiate  the  other 
findings,  and  upon  a  new  trial  the  defmdant 
should  be  held  to  answer  only  with  regard 
to  its  alleged  negligence  in  furnishing  an  un- 
safe team.   All  the  Justices  concurring. 


NATIONAL  8CPPI/Y  CO.  v.  UNITED  KAN- 
SAS PORTLAND  CEMENT  CO. 

(Supreme  Court  of  Kansas.     Feb.  7,  1914.) 

(ByUaiv  hy  t1t»  Ooturt.) 

1.  Saum  (I  175»)— Bbkaoh  by  Btmta— Recov- 
EBT  or  Price. 

Where  machinery  was  purchased  and  de- 
livered to  the  buyer  under  an  agreement  that 
the  seller  was  to  make  plans  for  and  super- 
vise the  installatioa  of  the  machinery,  and  the 
seller  did  maMe  the  plans  aod  send  an  expert 
to  snperintend  the  installation  of  the  machinery, 
but  the  buyer,  without  valid  excuse,  refused  to 
have  the  machinery  installed  in  his  plant  or  to 
pay  for  the  same,  the  seller,  who  had  substan- 
tially performed  his  part  of  the  contract,  is  en- 
titled to  recover  the  agreed  price  of  toe  ma- 
chinery. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §  435 ;  Dec.  Dig.  §«175.») 

2.  CONTBACTB       (§      303*)   —  PEBFORUAHCE  — 

Breach. 

A  party  who  has  prevented  the  perform- 
ance of  a  condition  of  the  contract  by  the  other 
as  to  the  incident  of  supervision  cannot  take 
advantage  of  such  nonperformance,  nor  escape 
liability  for  the  failure  of  the  condition. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §1  1409-1443;    Dec.  Dig.  S  303.*] 

Appeal  from  District  Court  Allen  County. 

Action  by  the  National  Supply  Company,  a 
corporation,  against  the  United  Kansas  Port- 
land Cement  Company,  a  corporation.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Campbell  &  Goshom,  of  lola,  for  appellant 
Bennett  &  Cullison,  of  lola,  for  appellee. 

JOHNSTON,  0.  J.  This  action  was  begun 
by  the  appellee,  the  National  Supply  Com- 
pany, to  recover  from  the  appellant,  the 
United  Kansas  Portland  Cement  Company, 
the  sum  of  $947.50,  the  price  of  fuel  oil  ap- 
pliances which  it  was  conceded  were  ordered 
by  the  appellant  and  furnlsbe;^  by  the  appel- 
lee, but  tor  which  payment  has  not  yet  been 
made.  The  order  for  these  appliances  was 
based    on   a    verbal  proposition   previously 
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submitted  by  Mr.  Billow,  an  officer  of  ap- 
pellee. It  was  claimed  by  appellee  that  under 
this  proposition  appellant  was  to  pay  $1  per 
boiler  horse  power  under  builders'  rating, 
which  amounted  to  $920  for  the  fuel  oil  ap- 
pliances, and  $27.50  for  the  tank  car  connec- 
tion which  was  a  hose  for  unloading  oil; 
that  appellee  was  to  give  the  necessary 
.supervision  and  Instruction  as  to  setting  up 
the  appliances;  that  these  were  promptly 
shipped  to  and  received  by  appellant;  and 
that  plans  and  blueprints  were  prepared  by 
appellee  for  constructing  the  plant,  and  tts 
experts  sent  to  lola  to  supervise  its  Installa- 
tion, but  appellant  declined  to  have  the  work 
done.  The  appellant  admitted  liability  for 
$27.50,  the  price  of  the  oil  unloading  hose, 
but  denied  liability  to  pay  $920  for  the  re- 
mainder of  the  plant,  alleging  that  they  were 
ordered  subject  to  Its  approval  and  Its  op- 
tion to  accept  and  use  them.  It  further 
alleged  that  the  equipment  was  not  satis- 
factory, and  that  it  decided  not  to  install 
them,  and  notified  appellee  that  the  appli- 
ances were  held  subject  to  its  order.  Tes- 
timony was  offered  by  appellant  tending  to 
show  that  the  order  to  purchase  Included 
expert  supervision  and  instruction,  without 
additional  charge  to  appellant,  and  that  it 
had  notified  appellee  of  its  desire  to  cancel 
the  order  for  the  appliances,  and  claimed  a 
deduction  for  the  services  of  experts  in  the 
installation  of  the  plant.  The  Jury  found 
in  favor  of  the  appellee,  and  the  court  gave 
Judgment  In  its  favor  for  the  purchase  price 
of  the  appliances. 

Complaint  is  made  of  the  charge  given  to 
the  Jury,  and,  first,  of  some  general  Instruc- 
tions as  to  the  binding  effect  of  a  contract 
between  parties  and  the  liability  arising  from 
its  breach  by  one  of  them.  These  appear 
to  be  appropriate  and  free  from  error.  The 
theories  of  each  party,  as  gathered  from 
the  pleadings  and  evidence,  were  presented 
in  the  charge  to  the  Jury. 

[1]  Special  objection  is  made  to  an  in- 
struction with  reference  to  a  claimed  de- 
duction for  the  services  of  experts  in  Install- 
ing the  plant,  which  were  not  rendered,  and 
in  which  the  Jury  were  told  that,  if  they 
found  "that  such  failure  to  install  plant  and 
instruct  employes  of  defendant  In  the  use  of 
same  was  occasioned  by  the  countermanding 
of  the  order  by  defendant,  which  was  ac- 
quiesced In  by  plaintiff,"  then  It  would  be 
their  duty  to  find  the  reasonable  value  of  the 
experts'  services,  and  deduct  the  same  from 
the  price  of  the  appliances.  Attention  is 
particularly  called  to  the  qualification  mak- 
ing the  acquiescence  of  the  appellee  neces- 
sary to  a  countermanding  of  the  order.  No 
material  error  was  committed  in  the  instruc- 
tion. From  th«  appellant's  own  testimony  it 
appears  that  the  order  for  appliances  was 
given,  and  that  they  were  delivered  in  ac- 
cordance with  the  order.  The  superintend- 
ent of  appellant   gave   bis   testimony,   but 


made  no  claim  that  appellant  was  at  liberty 
to  accept  or  reject  the  appliances  at  its 
option.  There  was  some  dispute  in  regard 
to  the  agreement  as  to  the,  expert  super- 
vision of  the  installation  of  the  plant,  but 
none  as  to  the  other  conditions  of  the  con- 
tract The  action  was  brought  on  the  con- 
tract which  appellee  bad  substantially  per- 
formed. The  appellant  was  not  at  liberty 
to  countermand  the  order  after  It  had  been 
filled,  nor  to  change  or  cancel  the  contract 
without  the  acquiescence  or  consent  of  the 
appellee.  There  was  no  complaint  that  the 
appliances  delivered  did  not  come  up  to  the 
requirements  of  the  contract,  but  the  super- 
intendent of  appellant  gave  as  an  excuse  for 
failure  of  appellant  to  Install  and  pay  that 
conditions  bad  arisen  since  the  purchase  was 
made  which  rendered  the  installation  of  the 
equipment  of  no  advantage  to  appellant,  and 
he  had  therefore  asked  the  appellee  to  take  It 
back  and  use  It  elsewhere.  The  order  had 
then  been  filled,  the  contract  substantially 
executed,  and  the  title  to  the  applinnres 
transferred.  Appellant  bad  no  ground  tcx 
rescission  of  the  contract,  nor  any  right  to 
repudiate  Its  obligations.  As  there  was  no 
right  to  cancel  or  change  the  contract,  there 
Is  little  ground  to  complain  of  the  statement 
that  It  could  not  be  done  without  the  ac- 
quiescence of  appellee.  . 

[2]  It  Is  true  that  appellee  did  not  super- 
vise the  installation  of  the  plant,  but  that 
was  not  Its  fault.  It  did  furnish  the  plans 
and  blueprints,  and  went  to  the  trouble  and 
exi)ense  of  sending  two  of  its  experts  to  lola 
to  perform  that  service.  By  refusing  to 
have  the  purchased  appliances  set  up,  the 
appellant  made  it  Impossible  for  appellee  to 
perform  that  condition.  It  has  been  said 
that:  "A  party  to  a  contract  who  prevents 
the  performance  of  any  condition  can  neither 
claim  benefit  nor  escape  liability  from  the 
failure  of  such  condition."  Dill  v.  Pope,  29 
Kan.  289,  syL  par.  2.  It  appears  that  the 
supervision  was  only  an  incident  of  the  sale; 
and,  as  it  was  performed  so  far  as  it  vres 
possible  by  appellee,  the  Appellant,  which 
prevented  performance,  cannot  take  advan- 
tage of  nonperformance.  Aside  from  that  the 
appellant,  in  one  paragraph  of  its  answer, 
alleged  that  the  service  of  expert  supervi- 
sion of  the  equipment  by  appellee  was  to  be 
paid  for  by  appellant.  According  to  the  tes- 
timony of  appellee  which  was  evidently  ac- 
cepted by  the  jury,  the  agreed  price  of  the 
fuel  oil  appliances,  outside  of  the  hose,  was 
$1  per  boiler  horse  power,  a  computation  of 
which  made  It  amount  to  $920,  and  that  was 
the  award  of  the  Jury  for  that  part  of  the 
equipment  The  admissions  made  by  the 
officers  and  agents  of  appellant  and  the  let- 
ters written  by  its  treasurer  tended  strong- 
ly to  support  the  claims  of  appellee  and  the 
finding  of  the  Jury. 

In  view  of  the  developments  in  the  trial 
of  the  case  the  objectlona  to  rulings  In  the 

Digitizefi  byCjOOQlC 


Kan.) 


WAT  T.  BRONSTOH 


601 


admission  of  testimony  are  not  deemed  to 
be  substantial. 

The  Judgment  is  affirmed.  All  tbe  Justices 
concurring. 

WAY  v.  BRONSTON. 

(Snpreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Syllahut  hy  the  Court.) 

Pleadino  (8  9*)— CoNCLUsiowB  raoM  Facts— 

Necessitt. 

Fraud  is  a  legal  epithet,  and  the  use  of 
that  word,  or  words  of  like  import,  in  stating 
the  conduct  of  a  party  sought  to  be  charged 
for  false  representations  in  the  sale  of  land 
ig  not  necessary  where  the  facts  stated  are  suffi- 
cient to  show  fraudulent  conduct  and  resulting 
injury. 

[E>1.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  29 ;   Dec  Dig.  |  9.*] 

Appeal  from  District  Court,  Finney  County. 

Action  by  C.  B.  Way  against  J.  W.  Brons- 
ton.  Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed,  with  directions. 

Fred  J.  Evans  and  E^ar  Foster,  both  of 
Garden  City,  for  appellant.  Hoskinson  & 
Hoskinson,  of  Garden  City  for  appellee. 

BENSON,  J.  An  objection  to  testimony 
under  the  petition  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action. was  sustained,  and  the  action  dis- 
missed.     The  plaintiff  appeals. 

The  petition  contained  statements  of  which 
the  following  Is  a  summary:  The  plaintiff 
and  defendant  entered  into  a  written  con- 
tract on  August  13,  1909,  whereby  the  de- 
fendant agreed  to  sell  and  convey  to  the 
plaintiff  land  described  in  the  contract  as 
loU  2,  3,  4,  6,  and  6  of  Exhibit  B,  Kelley's 
addition  to  Garden  City.  A  conveyance  of 
tbe  property  described  in  the  same  manner 
was  made  on  tbe  same  day.  In  negotiating 
for  the  sale  tbe  defendant's  agent  showed 
the  plaintiff  a  tract  inclosed  by  a  fence,  and 
stated  that  it  was  tbe  land  so  offered  for 
sale,  and  that  tbe  inclosure  contained  20 
acres.  Afterward,  when  the  contract  and 
deed  were  written  and  signed,  tbe  defend- 
ant and  his  agent  said  that  tbe  land  as  de- 
wrlbed  in  both  Instruments  was  the  land  so 
shown  and  pointed  out  to  the  plaintiff,  and 
which  be  had  agreed  to  purchase.  -The  plain- 
tiff believed  these  statem^its.  The  descrip- 
tloD  In  tbe  contract  and  deed  did  not  include 
all  the  land  in  tbe  tract  so  shown,  for  lot  1  of 
the  same  subdivision,  consisting  of  one  acre. 
Was  also  situated  in  the  Inclosure,  but  was 
not  owned  by  the  defendant,  and  did  not  and 
could  not  pass  by  the  instruments  referred  to, 
although  tbe  plaintiff  understood  and  believ- 
ed that  tbe  description  covered  the  entire 
tract  so  pointed  out  to  him.  Tbe  tract  as 
Inclosed  and  offered  for  sale  did  not  contain 
20  acres  as  represented,  but  only  13  acres, 
a  fact  of  which  plaintiff  bad  no  knowledge 
and  did  not  discover  until  May  1,  1910.    Be- 


fore discovering  that  all  the  land  in  tbe  in.- 
closed  tract  was  not  included  in  tbe  descrip- 
tion, and  that  the  tract  contained  only  13 
acres,  the  plaintiff  made  improvements  upon 
lot  1  wblcb  be  must  remove,  causing  a  loss 
of  1450.  Lot  1  without  tbe  improvements 
made  by  tbe  plaintiff  is  worth  $300,  and  the 
other  land  in  tbe  tract  is  worth  $250  per 
acre. 

The  petition  contains  statements  of  the 
foregoing  facts  pleaded  in  three  causes  of 
action  separately  stated  and  numbered,  and 
damages  were  claimed  upon  each  as  already 
stated ;  that  is,  for  the  value  of  lot  1,  $300, 
for  loss  in  Improvements  made  upon  It,  $450, 
and  for  deficiency  in  tbe  tract,  $1,500.  The 
prayer  was  for  tbe  recovery  of  tbe  aggregate 
amount  of  $2,250. 

Treating  the  objection  to  evidence  as  a 
general  demurrer  to  tbe  petition,  the  defend- 
ant's contention  is  that  no  cause  of  action 
was  stated  In  tbe  petition,  because  there  was 
no  allegation  of  fraud  or  mistake  without 
which  the  terms  of  tbe  written  Instruments 
could  not  be  varied  by  parol  evidence.  The 
principle  relied  upon  is  stated  in  Hopkins  v. 
St.  rx>ui8  &  8.  F.  Ry.  Co.,  29  Kan.  544,  as  fol- 
lows: "Oral  evidence  is  not  competent,  iu 
the  absence  of  fraud  or  mistake,  to  show 
that  tbe  parties  to  a  written  contract  stipu- 
lated before  the  execution  of  tbe  writing  for 
something  contrary  to  what  is  there  express- 
ed, or  to  what  is  legally  implied." 

It  will  be  observed  that  this  principle  does 
not  apply  where  fraud  or  mistake  is  pleaded. 
The  question,  therefore,  is  whether  the  pe- 
tition, construed  liberally  as  It  must  be  upon 
an  objection  to  evidence,  tenders  either  of 
these  issues.  It  cannot  be  successfully  claim- 
ed that  the  use  of  the  words  "fraud"  or  "de- 
celt,"  or  words  of  like  import,  are  necessary 
if  the  facts  stated  fairly  imply  fraudulent 
conduct.  The  term  "fraud"  is  a  legal  epithet 
applied  to  facts  narrated  in  stating  the  con- 
duct of  a  party  in  a  transaction  complained 
of,  and  is  a  conclusion  from  facts  stated. 
Tbe  word  or  an  equivalent  one  need  not  be 
used  if  the  facts  appear  showing  a  fraudu- 
lent transaction.  Bliss  on  Code  Pleading,  S 
211.  It  is  not  necessary  to  label  a  cause  of 
action.  Its  nature  is  determined  by  the  facts 
stated.  L.  Ii.  ft  O.  Rid.  Co.  v.  Coin'rs  of 
Douglas  Co.,  18  Kan.  169;  State  ex  rel.  v. 
WllUams,  39  Kan.  517,  18  Pac.  727 ;  Cockrell 
V.  Henderson,  81  Kan.  336,  106  Pac.  443;  20 
Cyc.  97. 

It  bas  been  beld  that:  "False  representa- 
tions are  actionable  when  made  fraudulently 
— that  Is,  to  induce  another  to  part  with  his 
money  or  property — if  believed,  and  acted 
upon,  and  made  with  knowledge  of  their 
falsity,  or  when  made  for  such  purpose  by 
one  who  has  no  knowledge  upon  the  subject, 
but  wbo  intends  to  convey,  and  does  convey, 
the  impression  that  be  does  have  actual 
knowledge  that  they  are  true,  and  thereby 
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deceives  the  other  to  his  injury."  Bank  v. 
Hart,  82  Kan.  398,  108  Pac.  818. 

The  allegations  of  the  petition  were  suffi- 
cient to  admit  proof  that  the  representations 
as  stated  were  made;  that  the  defendant 
believed  them  to  be  true,  and  was  induced 
thereby  to  enter  into  the  contract  and  accept 
the  deed;  that  they  were  false ;  and  that  the 
defendant  was  thereby  deceived  to  his  injury. 
Such  proof  would  entitle  him  to  recover  re- 
sulting damages.  The  objection  should  there- 
fore have  been  overruled,  and  the  evidence 
admitted. 

Whether  the  pleading  was  also  sufficient  to 
admit  proof  of  a  mutual  mistake  need  not  be 
considered. 

No  argument  is  made  concerning  the  meas- 
ure of  damages.  No  valid  objection,  how- 
ever, la  perceived  to  a  recovery  upon  the 
several  items  as  pleaded,  to  the  extent  that 
may  be  warranted  by  evidence. 

Whether  the  facts  pleaded  disclose  three 
causes  of  action,  or  only  one  with  three 
grounds  of  damage,  is  not  discussed  in  the 
briefs,  and  need  not  be  decided.  In  any 
event  the  defendant  could  not  be  prejudiced 
by  the  separate  statements. 

The  Judgment  is  reversed,  with  directions 
to  proceed  with  the  cause.  All  the  Justices 
concurring. 


BOWLES  LIVE  STOCK  COMMISSION  CO. 

V.  TATE  et  bL 

(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Byllabui  6v  **«   0<mrt.) 
Execution  (8 186*)— Bond  by  Thibd  Peksons 

— estoppbi.. 

The  terms  of  a  bond  executed  by  third 
persons  claiming  cattle  seized  on  execution, 
and  the  conduct  of  sach  persons  in  procuring 
the  alieriff  to  accept  the  bond  and  release  the 
cattle,  considered,  and  held  not  to  estop  them 
from  claiming  title  to  the  cattle  in  a  suit  by 
the  execution  creditor  on  the  bond. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  8  561;   Dec.  Dig.  S  186.*] 

Appeal  from  District  Court,  Kearny 
County. 

Action  by  the  Bowles  Live  Stock  Commis- 
sion Company  against  George  H.  Tate,  Jr., 
and  othera  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

H.  O.  TrinUe  and  Fred  S.  Dunn,  both  of 
Garden  City,  for  appellant  Scates  4  Wat- 
kins,  of  Dodge  City,  for  appellees. 

BURCH,  J.  The  action  was  brought  by 
the  plalntifl  to  recover  from  the  defendants 
on  a  bond  executed  by  them  to  secure  the  re- 
turn of  certain  cattle  to  the  sheriff  of  Ford 
county  or  the  satisfaction  of  an  execution  in 
favor  of  the  plaintiff  on  which  the  cattle  had 
been  seized,  under  stated  conditions.  The  de- 
fendants recovered,  and  the  plaintiff  appeals. 

The  execution  was  Issued  on  a  Judgment 
in  favor  of  the  plaintiff  against  J.  H.  Allen, 


A.  P;  Allen,  and  Mary  A.  Barttett  The  cat- 
tle were  in  the  possession  of  the  Aliens  when 
seized,  but  were  claimed  by  the  defendants, 
who,  after  the  levy.  Induced  the  sheriff  to 
surrender  the  cattle  to  them  upon  the  execu- 
tion of  the  following  bond:  "Whereas  the 
Bowles  Live  Stock  Commission  Company  has 
procured  a  Judgment  in  a  civil  action  in  the 
above-entitled  court  against  J.  H.  Allen,  A 
P.  Allen,  and  Mary  A.  Bartlett,  which  now 
amounts  to  the  sum  of  ^,088.54,  and  where- 
as an  order  of  attachment  or  execution  has 
been  issued  In  said  action  and  certain  prop- 
»ty,  namely,  385  head  of  4  and  5  year  old 
steers  and  300  cows  and  calves,  all  being  in 
the  care  of  G.  H.  Wakeman  In  the  oounty  of 
Ford,  state  of  Kansas,  and  367  head  of  4  and 
6  year  old  steers  being  in  the  possession  of 
F.  C.  Hodges  in  Ford  county,  Kansas,  which 
said  property  belongs  to  H.  C.  Day,  F.  P.  Mc- 
Allster,  George  H.  Tate,  and  H.  K.  Beilm, 
has  been  levied  .upon,  and  whereas  said  sher- 
iff of  Ford  county,  Kansas,  is  about  to  sell 
and  dispose  of  said  property  tor  the  purpose 
of  satisfying  said  execution:  Now,  we,  the 
undersigned,  residents  of  Kearny  county, 
Kansas,  and  tord  county,  Kansas,  bind 
ourselves  to  said  Bowies  Live  Stock  Com- 
mission Company,  plaintiff,  in  the  sum 
of  $2,200,  being  double  the  claim  of  said 
plaintiff,  including  costs;  that  said  prop- 
erty or  a  sufficient  sum  of  money  to  satis- 
fy the  claim  of  plaintiff,  together  with  the 
costs  of  this  action,  shall  be  forthcoming  to 
answer  such  Judgment  of  said  court  in  said 
action  in  case  it  shall  be  found  that  plain- 
tiff is  entitled  to  hold  the  property  taerdn- 
above  described  or  any  portion  or  part  of  it" 

The  sheriff  returned  the  bond  with  the  ex- 
ecution. The  defendants  filed  a  motion  in 
the  original  action  against  the  Aliens,  claim- 
ing the  property,  and  setting  forth  the  facts 
on  which  the  claim  was  based,  but  the  plain- 
tiff objected  to  trying  the  right  of  property 
on  the  motion.  The  sheriff  demanded  a  re- 
turn of  the  cattle,  which  was  not  complied 
with,  and  the  plaintiffs  then  sued  the  defend- 
ants for  the  sums  of  money  spedfled  In  the 
execution.  The  answer  of  the  defendants 
consisted  of  an  assertion  of  title  to  the  cat- 
tle substantially  the  same  as  that  contained 
in  the  motion  In  the  original  case.  A  demur- 
rer to  the  answer  yras  overruled,  and  upon 
a  trial  by  the  court,  without  a  Jury,  Judg- 
ment was  rendered  as  stated. 

The  plaintiff  dtes  the  familiar  cases  re- 
lating to  the  interpretation  of  forthcoming 
bonds  and  the  admission  of  title  and  the 
equitable  estoppel  usually  attending  such  In- 
struments. In  this  Instance  the  recitals  of 
the  bond  disclose  that  it  was  not  given  on 
behalf  of  the  execution  debtors  or  for  tbdr 
benefit,  and  exclude  an  admission  of  title 
in  the  execution  debtors  by  an  express  dec- 
laration of  ownership  in  the  defendants.  In- 
deed,  this  declaration  and  the  condndlng 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig,  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexas 
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portion  of  the  bond  tbat  tbe  property  or 
money  to  satlaTy  the  plaintiff  shall  be  forth- 
coming "In  case  It  shall  be  found  that  the 
plaintiff  Is  entitled  to  hold  the  property" 
characterize  the  instrument  and  show  that 
It  was  substltnted  for  the  property  In  the 
sheriff's  hands  until  an  adjudication  of  the 
Tight  to  hold  the  cattle  under  the  execution 
could  be  had.  Upon  tbe  tboe  of  the  bond 
neither  adndsidon  nor  estoppel  arises  pre- 
cluding the  defendants  from  demanding  such 
an  adjudication  as  a  condition  of  liability. 

The  sheriff  testUled  that  he  was  advised 
by  the  defendants  that  he  had  authority  to 
accept  the  bond  under  a  provision  of  the 
statute  authorizing  a  sheriff  to  take  security 
trom  an  execution  defendant  for  the  return 
of  goods,  or  their  value,  seized  on  execution 
and  remaining  In  bis  hands  unsold  for  any 
reasonable  cause.  Gen.  Stat  1909,  |  6043 
(Code  dv.  ProG.  |  448).  The  plaintiff  argues 
that  this  advice  to  the  sheriff,  resulting  In 
an  acceptance  of  the  bond  and  delivery  of 
the  cattle  to  the  defendants,  made  the  bond 
an  ordinary  forthcoming  bond  xmder  the  stat- 
ute, whatever  its  recitals  may  be,  so  far  as 
tbe  defendants  are  concerned.  It  appears, 
towever,  from  the  testimony  of  the  sheriff 
that  the  defendants  were  speaking  of  the 
regularity  of  his  offldal  conduct  and  not  of 
the  nature  of  the  instrument,  and  that  they 
agreed  to  protect  him,  should  they  be  mis- 
taken. Besides  this,  there  Is  no  evidence 
that  the  plaintiff  adopted  the  bond  and 
broai^t  suit  upon  it  because  of  this  conver- 
sation with  the  sheriff.  Consequently  an  ar- 
bitrary meaning  and  purpose  should  not  be 
forced  upon  the  Instrument  unless  Justice  to 
the  plaintiff  plainly  demands  It 

It  Is  shown  to  this  court  by  the  record  of 
tbe  original  suit  and  the  record  Is  not  dis- 
pnted,  that  the  defendants  sought  to  bring 
about  an  adjudication  of  their  claim  to  the 
cattle,  but  that  the  plaintiff  objected  to  the 
form  of  the  proceeding.  But  for  this  objec- 
tion the  facts  stated  in  the  motion  filed 
might  have  been  denied,  or  more  formal 
pleadings  framed,  a  Jury  called,  and  the 
issue  determined  precisely  as  if  Uie  defend- 
ants had  brought  an  action  of  replevin,  and 
at  a  great  saving  of  costs.  At  the  trial  the 
plaintiff  voluntarily  chose  to  stand  on  Its 
demurrer  to  the  answer,  offered  no  evidence 
In  opposition  to  the  defendants'  proof  of  ti- 
tle, and  consequently  cannot  dispute  the  fact 
that  the  cattle  were  not  subject  to  seizure 
to  satisfy  the  execution  in  the  sheriff's 
hands.  This  being  true,  there  is  nothing 
in  the  conduct  of  the  defendants  on  which 
to  found  estoppel,  which  must  rest  upon  a 
basis  of  equity  and  good  conscience.  Let  it 
be  conceded  that  the  defendants  did  not  pur- 
sue the  orthodox  method  of  protecting  their 
rights.  It  does  not  follow  that  the  law 
obliges  them  to  give  up  their  cattle  to  satisfy 
a  Judgment  against  the  Aliens.    Unless  the  I 


plaintiff  has  been  prejudiced  In  some  sub- 
stantial way,  it  is  not  material  that  the 
course  pursued  was  Irregular. 

The  bond  should  be  given  the  natural  ef- 
fect indicated  by  its  terms,  which  is  that  it 
stood  in  place  of  the  cattle  until  the  defend- 
ants' right  to  them  could  be  adjudicated. 
Having  endeavored  to  bring  aboat  a  prompt 
adjudication,  the  defendants  are  not  charge- 
able with  attempting  to  secure  an  undue  ad- 
vantage by  securing  possession  of  the  prop- 
erty. Whether  the  sheriff  were  authorized 
to  take  the  bond  or  not  the  plaintiff  adopt- 
ed It,  and  it  became  a  valid  and  binding 
obligation  according  to  its  tenor.  Liability 
on  the  bond  depended  upon  who  owned  the 
cattle 

That  tmct  having  been  determined  adverse- 
ly to  tbe  plaintiff,  the  Judgment  of  the  dis- 
trict court  must  be  affirmed,  and  it  is  so 
ordered.    All  tbe  Justices  concurring. 


OSBURN  V.  ADDINGTON  at  aL 
(Supreme  Court  of  Kansas.     Teh.  7,  1914.) 

fBvttabus  hv  H«  Court.) 

1.  BnoKXBs  (S  60*)— Eight  to  Comkissioii— 
SniTicBs. 

A  broker  who  andertakes  for  his  principal 
to  negotiate  an  exchange  of  properties  on  speci- 
fied terms  or  those  which  will  be  satisfactory 
to  his  principal  is  not  entitled  to  a  commission 
nntU  an  agreement  between  owners  has  been 
made,  nor  so  long  as  any  of  the  material  terms 
or  conditions  of  tbe  exchange  are  unsettled. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {  91 ;   Dec.  Dig.  f  60.*] 

2.  Bbokebs  (J  86»)— Action  fob  ComassiOR 
— SumcntNCY  OF  Evidence. 

The  evidence  herein  examined,  and  it  is 
heH  that  the  aets  and  declarations  of  the  own- 
ers of  the  land  show  that  they  had  proceeded 
no  farther  than  preliminary  negotiations,  that 
a  completed  agreement  had  not  been  made,  and 
that  no  commission  had  been  earned  by  the 
broker. 

[Bid.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  i{  116-120;   Dec.  Dig.  §  86.*] 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  H.  B.  Osbum  against  Mrs.  L.  M. 
Addlngton  and  others.  From  a  Judgment  for 
defendants,    plaintiff   appeals.     AflSrmed. 

Earl  Blake,  W.  A.  Ayers,  and  C.  A.  Mc- 
Corkle,  all  of  Wichita,  and  Clogaton  &  Clogs- 
ton,  of  Eureka,  for  appellant  A.  E.  Morgan 
and  W.  H.  von  der  Helden,  both  of  Newton, 
for  appellees. 

JOHNSTON,  O.  J.  H.  B.  Osbum  brought 
this  action  to  recover  from  Mrs.  L.  M.  Add- 
lngton and  her  husband  a  commission  alleg- 
ed to  have  been  earned  in  procuring  the  sale 
or  exchange  of  the  Addlngton  ranch  In 
Oreewood  county  for  a  tract  of  land  In 
Woodson  county  owned  by  G.  W.  Hamilton. 
The  Addlngtons,  who  resided  in  Illinois, 
placed  their  Kansas  land,  which  is  a  tract  of 


•For  othar  cues  see  same  topic  and  section  NUUBKR  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep^  Im 
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about  585  acres,  in  the  hands  of  A.  J.  Houch- 
in,  of  Bloomlngton,  111.,  to  be  sold  or  ex- 
changed for  other  property.  Houchln  at 
once  started  inqniries  and  made  efforts  to 
negotiate  a  sale  or  trade  that  would  be  ac- 
ceptable to  the  owners,  and  among  others 
entered  into  a  correspondence  with  the  ap- 
pellant Osbnm.  Many  letters  passed  be- 
tween Houchln  and  Osburn  relating  to  a 
sale  or  exchange  of  the  land,  and  In  this 
correspondence  Osburn  was  Informed  that 
Houchln  had  Interested  other  agents  in  the 
disposition  of  the  land  and  that  the  first  sat- 
isfactory offer  received  by  him  would  be  ac- 
cepted. The  Addingtons  dealt  only  with 
Houchln,  and  no  letters  regarding  the  sale 
or  exchange  of  lands  passed  between  them 
and  Osburn.  A  trade  for  Oklahoma  land 
was  suggested  by  Osburn  to  Houchln,  which 
upon  Inquiry  was  found  to  be  unsatisfactory, 
and  finally  he  proposed  an  exchange  for  the 
Hamilton  land  in  Woodson  county.  On  be- 
half of  Osburn  it  was  alleged  that  he  procur- 
ed Hamilton,  who  was  ready,  willing,  and 
able,  to  trade  lands  on  the  terms  proposed 
by  the  Addingtons,  thus  earning  his  commis- 
sion, and  he  insists  that  the  fact  that  the 
Addingtons  chose  td  sell  the  land  to  another 
did  not  relieve  them  from  liability  for  the 
commission  which  he  had  earned.  The  Ad- 
dingtons, on  the  other  hand,  allege  that  they 
had  employed  Houchln  to  find  a  purchaser 
for  the  lands,  that  they  had  not  employed 
Osburn  nor  authorized  any  one  else  to  em- 
ploy him  as  their  agent  in  the  sale  or  ex- 
change of  the  lands,  and  neither  had  they 
ever  recognized  him  as  their  agent.  They 
claimed  that  Houchln  bad  submitted  a  prop- 
osition to  them  to  exchange  their  land  for 
the  Hamilton  land,  and  that  they  had  enter- 
ed into  the  negotiations  looking  towards  an 
exchange,  but  that,  while  Investigations  were 
being  conducted  and  a  trip  to  Kansas  to  as- 
certain the  quality  and  value  of  the  Hamil- 
ton land  was  under  consideration,  a  cash 
ofTer  for  the  land  was  made  by  another  par- 
ty which  they,  accepted.  It  is  their  conten- 
tion that  only  preliminary  negotiations  were 
had,  and  that  there  was  no  meeting  of  minds, 
and,  further,  that  there  was  to  be  no  closing 
of  a  contract  untU  after  a  personal  examina- 
tion of  the  property  had  been  made  and  an 
agreement  reached  on  some  unsettled  terms 
and  conditions.  The  trial  court,  upon  a  de- 
murrer to  the  evidence,  held  that  the  negoti- 
ations of  the  parties  bad  not  been  completed, 
that  a  binding  contract  bad  not  been  made, 
and  therefore  no  commission  had  been  earn- 
ed by  Osburn. 

[1,  21  Appellant  complains  and  insists  that 
the  corresiwndence  shows  that  definite  terms 
of  exchange  of  properties  had  been  agreed 
upon,  and  that  be  had  produced  one  who  was 
ready  and  able  to  make  the  exchange  on 
those  terms.  The  authority  to  represent  ap- 
pellees is  open  to  question.  His  dealings 
were  with  Houchln,  who  had  authority  to 
find  a  purchaser  for  the  lands,  rather  than 


with  the  appellees.  In  their  letters  to  Hou- 
chln, appellees  spoke  of  appellant  as  Hou- 
chin's  agent,  and  some  things  in  the  letters 
tend  to  show  that  this  was  his  status.  How- 
ever, appellees  learned  of  his  efforts  towards 
securing  the  exchange  of  properties  and  of 
the  commission  he  expected  to  obtain  if  he 
succeeded,  and,  assuming  that  he  had  the 
necessary  authority  to  procure  a  buyer  or 
one  willing  to  exchange,  it  must  be  held,  we 
think,  that  the  minds  of  the  parties  never 
met  as  to  the  terms  and  conditions  of  ex- 
change. There  were  preliminary  negotia- 
tions whereby  some  of  the  terms  of  an  agree- 
ment between  the  owners  of  the  property 
were  arranged,  but  other  terms  and  condi- 
tions were  not  settled,  and,  manifestly,  the 
appellees  never  intended  to  close  the  deal 
until  they  had  made  a  personal  visit  to  Kan- 
sas and  Inspected  the  Hamilton  land.  In- 
spection of  the  property  offered  in  exchange 
for  thdrs  was  spoken  of  in  the  correspond- 
ence as  the  condition  of  an  acceptance  of 
this  proposal  as  well  as  others  that  were 
presented  to  them.  It  was  suggested  at  one 
time  that,  if  a  banker  would  certify  that  a 
loan  of  $3,000  could  be  secured  on  the  land 
offered  to  them,  an  inspecting  visit  migh( 
not  be  necessary ;  but  no  such  certificate  was 
produced.  Appellees  valued  their  land  at 
$20,000,  against  which  there  were  incum- 
brances amounting  to  $14,000,  leaving  them 
an  equity  of  $6,000  in  the  land.  They  desir- 
ed to  sell  It  for  cash,  but  were  willing  to 
take  some  property  in  exchange  if  they  could 
get  a  satisfactory  ofCer  and  one  which  would 
enable  them  to  raise  about  $585  with  which 
to  pay  Interest  which  had  accrued  on  tbe 
mortgages.  Appellant  found  a  man  who  was 
willing  to  meet  this  single  condition ;  but  it 
was  only  one  of  the  terms  of  the  exchange 
that  was  under  negotiation.  In  a  letter  to 
Houchln,  appellant  stated  that  he  had  a  par- 
ty who  had  a  farm  to  exchange,  which  lie 
described,  that  was  worth  about  the  amount 
of  the  equity  which  appellees  had  in  thdr 
land  and  suggested  that  appellees  come  and 
look  at  it  in  case  there  was  a  prospect  for  a 
trade.  The  letters  of  appellant  discussing 
the  proposal  and  the  likelihood  of  bringing 
the  parties  to  an  agreement  were  sent  to 
the  appellee  Mrs.  Addlngton  by  Houchln,  and 
on  August  7,  1911,  she  replied  that  she  was 
glad  that  Hamilton  was  going  to  look  at  her 
property,  and  that  If  it  was  satisfactory  to 
him,  "and  things  are  as  they  have  represent- 
ed them  to  be,  we  will  close  the  deal  soon 
as  we  find  it  to  be  so."  She  added  that  she 
wanted  to  know  how  much  could  be  borrow- 
ed on  the  place,  that  they  could  not  close  tbe 
deal  unless  they  knew  that  money  conld  be 
raised  to  pay  overdue  interest  and  taxes, 
that  they  did  not  want  to  make  the  trip  to 
Kansas  unless  this  could  be  done,  sayingi 
also,  that  "unless  it  is  ready  to  close  if  it 
suits  us,  &  you  know  we  are  not  going  to 
be  hard  to  pleas  if  its  worth  any  thing  like 
they  claim."    On  August  8th  appellant  wired 
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Houcbin :  "We  have  seen  farm  G.  W.  Hamil- 
ton bas  accepted  proposition  and  will  take 
farm  wire  me  at  once  at  Wichita,  Kans." 
Houchin  answered  same  day :  "Message  re- 
ceived see  letter  sent  August  seventh  If  sure 
five  hundred  eighty  five  dollars  can  be  got 
to  pay  Interest  parties  will  be  right  out" 
On  tbat  day  appellant  wired  back  to  Hou- 
cbin: "Message  received  five  hundred  eighty 
five  dollars  will  be  paid."  On  the  next  day 
Hoachln  wired :  "Myself  and  party  will  leave 
Bloomlngton  9:45  p.  m.  Thursday  August 
Tenth  wire  me  where  to  meet  you  better  see 
Woodson  county  farm  first  have  arrange- 
ments all  made  so  we  can  get  through  quick 
as  I  will  be  in  a  hurry  to  get  back."  On  Au- 
gust 10th  appellant  wired:  "Prefer  you  to 
come  direct  to  Wichita.  Will  be  ready  to  go 
upon  your  arrival."  On  the  same  day  Hou- 
cbin wired  to  appellant  that  appellees  had  a 
cash  offer  of  $26,000  and  had  wired  an  ac- 
ceptance, and  for  that  reason  would  not  go,  but 
that  if  it  did  not  go  through  they  would  go 
right  out  to  Kansas.  On  the  day  appellant 
wired  that  Hamilton  would  take  appellees' 
land,  and  which  is  called  an  acceptance  of 
appellees'  proposal,  he  wrote  a  letter  which 
shows  how  Incomplete  the  negotiations  were. 
He  informed  Houchin  that  there  was  a  $2,- 
200  mortgage  on  the  Hamilton  land,  although 
he  had  previously  written  that  the  mortgage 
was  only  $2,000.  He  also  suggested  that  ap- 
pellees could  assume  that  mortgage  and  that 
they  might  get  along  without  the  payment  of 
more  money  than  $2,200.  He  further  wrote 
that  a  deed  should  be  executed  by  each  par- 
ty and  placed  in  escrow  in  a  certain  bank 
nntil  March  1st  of  the  next  year,  then  Hamil- 
ton was  to  pay  $3,925  Into  that  bank,  appel- 
lees to  draw  out  $2,200  of  that  amount,  and 
appellant  to  take  the  balance  of  that  pay- 
ment as  commission.  Showing  that  appellant 
understood  that  the  deal  was  not  closed,  he 
stated,  "If  you  want  to  look  at  his  land,  yon 
must  come  at  once,"  adding  that  the  abstract 
of  the  land  must  be  brought  to  date  and  sent 
to  Hamilton  for  approval,  and  that  he  would 
send  abstract  for  bis  land  as  soon  as  contract 
was  signed.  He  further  added  :  "A  contract 
is  to  be  gotten  up  and  signed  by  all  parties 
both  man  and  wife,  come  strait  down  here  or 
I  will  get  it  up,  and  send  it  there  for  there 
signatures,  but  things  must  be  done  quick." 
Some  of  these  terms  and  conditions,  which 
are  obviously  material,  had  never  been  con- 
sidered, and  about  them  there  had  been  no 
agreement. 

As  was  said  in  Seymour  v.  Armstrong,  62 
Kan.  720,  64  Pac.  612 :  "It  Is  essential,  how- 
ever, that  the  minds  of  the  contracting  par- 
ties come  to  the  point  of  agreement — that  the 
offer  and  acceptance  coincide;  and  if  they 
do  not  correspond  in  every  material  respect, 
there  is  no  acceptance  or  completed  con- 
tract" 

Aside  from  these  conditions,  It  is  clear 
that  appellees  did  not  intend  to  bind  them- 


selves to  an  cxdiange  nntQ  they  had  made 
a  personal  inspection  of  the  land  offered  to 
them,  and  it  is  equally  clear  that  appellant 
understood  that  an  agreement  to  exchange 
would  not  be  complete  until  appellees  had 
seen  the  Hamilton  land  and  were  satisfied  to 
take  it  The  negotiations  were  preliminary 
and  incomplete  until  satisfaction  followed 
such  personal  Inspection.  As  appellee  said 
in  her  letter,  when  referring  to  the  represen- 
tations made  as  to  the  quality  and  condition 
of  the  Hamilton  land,  "We  will  close  the 
deal  soon  as  we  find  it  to  be  so,"  and  In  an- 
other part  of  the  letter,  in  speaking  of  mak- 
ing the  trip  of  inspection,  that  they  were 
"ready  to  close  if  it  suits  us."  As  was  said 
in  Lyman  t.  Robinson,  96  Mass.  (14  Allen) 
242,  254:  "A  valid  contract  may  doubtless 
be  made  by  correspondence,  but  care  should 
always  be  taken  not  to  construe  as  an  agree- 
ment letters  which  the  parties  Intended  only 
as  a  preliminary  negotiation.  The  question 
in  such  cases  always  is:  Did  they  mean  to 
contract  by  their  correspondence,  or  were 
they  only  settling  the  terms  of  an  agree- 
ment into  which  they  proposed  to  enter  after 
all  its  particulars  were  adjusted?  •  •  •" 
Here  the  parties  were  only  arranging  or  set- 
tling terms  of  an  agreement  which  they  hop- 
ed to  consummate,  and  the  arrangement  to 
raise  $585  towards  the  payment  of  defaulted 
interest  and  taxes  was  only  a  step  in  the 
negotiations.  So  long  as  there  was  any  ele- 
ment or  condition  of  the  proposed  exchange 
of  properties  that  was  unsettled,  the  con- 
tract was  Incomplete  and  none  of  the  parties 
were  bound  by  the  negotiations.  For  the 
same  reason,  no  commission  had  been  earned. 
The  judgment  of  the  district  court  will  be 
affirmed.    All  the  Justices  concurring. 


GREEN  et  al.  v.  HODGES,  Govemor.f 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Syllatu*  hv  th«  Court.) 

1.  Physicians  and  StnioEONS  (I  5*)— Boabd 

OF     E2XAMINEB8— QXTAUnCATIONS    OF    HEIC- 
BER8 

Chapter  291  of  the'Laws  of  1913,  relating 
to  the  practice  of  chiropractic,  and  creating  a 
board  of  chiropractic  examiners,  does  not  re- 
quire the  Governor  to  appoint  upon  that  board 
persons  who  have  not  complied  with  the  stat- 
utes regulating  the  practice  of  medicine  and 
surgery. 

[Ed.   Note.— For  other  cases,  see  Physicians 
and  Surgeons,  CJent.  Dig.  !  5 ;   Dec.  Dig.  |  5.*] 

2.  Physicians  and  Suboeons  (J  5*)— Boabd 
OF  Examiners— Filling  Vacancies. 

By  the  power  vested  in  the  Governor  to 
fill  vacancies,  he  is  authorized  to  appoint  the 
two  other  members  of  the  board  provided  for 
in  the  statute  referred  to,  whenever  three  prop- 
erly qualified  chiropractic  members  are  ap- 
pointed, although  the  statute  does  not  declare 
how  such  other  members  shall  be  chosen. 

[Ed.  Note. — For  other   cases,   see  Physicians 
and  Surgeons,  Cent  Dig.  S  5 ;    Dec.  Dig.  {  5.*] 
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Application  by  Charles  W.  Oreen  and  otb- 
ers,  for  writ  of  mandamus,  against  George 
H.  Hodges,  as  Oovemor.    Writ  not  allowed. 

Willard  Carver,  of  Oklahoma  City,  OkL,  and 
Geo.  S.  Evans,  of  Greenwood,  Ark.,  for  plain- 
tiffs. J.  S.  Dawson,  Atty.  Gen.,  and  S.  N. 
Hawkes,  Asst  Atty.  Gen.,  for  defendant. 

BENSON,  J.  [1]  The  plaintiffs  ask  that 
the  Governor  be  required  by  mandamus  to 
appoint  a  board  of  chiropractic  examiners 
under  the  provisions  of  chapter  291  of  the 
Laws  of  1913,  relating  to  the  practice  of 
chiropractic. 

The  first  section  of  the  act  declares:  "That 
there  Is  hereby  created  and  established  a 
board  to  be  known  by  the  style  and  name  of 
the  state  board  of  chiropractic  examiners, 
said  board  shall  be  composed  of  one  ordain- 
ed minister,  one  school-teacher,  and  three  (3) 
practicing  chiropractors  of  integrity  and  abil- 
ity, who  shall  be  residents  of  the  state  of 
Kansas,  and  shall  have  practiced  chiropractic 
continually  in  the  state  of  Kansas  for  a  pe- 
riod of  not  less  than  two  (2)  years.  No  two 
chiropractic  members  of  said  board  shall  be 
graduates  from  the  same  school  or  college  of 
chiropractic." 

Section  2  requires  the  Governor  to  appoint, 
as  members  of  the  board,  three  chiropractors 
who  shall  possess  the  qualifications  speci- 
fied in  section  1,  but  makes  no  provision 
for  the  appointment,  election,  or  selection 
otherwise  of  the  minister  or  school-teadier 
to  be  the  other  meinbers  of  the  board. 

The  plaintiffs  aver  that  they  are  engaged 
in  the  practice  of  chiropractic,  are  graduates 
of  schools  and  colleges  of  chiropractic,  pos- 
sess the  necessary  qualifications,  and  are  de- 
sirous of  obtaining  a  certificate  to  practice 
chiropractic  in  the  state ;  and  that  there  are 
many  others  for  whom  they  also  appear, 
who  are  also  entitled  to  such  certificates. 
They  pray  that  the  Governor,  who  has  refus- 
ed to  act,  be  required  to  "appoint  said  board 
of  chiropractic  examiners  as  per  said  law." 
The  Governor,  in  giving  the  matter  consider- 
ation, asked  and  obtained  the  opinion  of  the 
Attorney  General,  in  which  that  officer  ad- 
vised that  there  was 'such  ambiguity  in  the 
statute  that  action  by  the  Governor  ought 
not  to  be  taken. 

It  is  not  stated  in  the  petition  that  the 
plaintiffs,  or  any  of.  the  persons  represented 
by  them,  have  complied  with  the  statutes  re- 
lating to  the  practice  of  medicine  and  sur- 
gery, although  their  practice  required  such 
compliance.  The  statute  referred  to,  before 
its  amendment  in  1913,  declared  that: 
"From  and  after  the  Ist  day  of  September, 
1901,  any  person  who  shall  practice  medi- 
cine and  surgery  or  osteopathy  in  the  state 
of  Kansas  without  having  received  and  had 
recorded  a  certificate  under  the  provisions 
of  this  act,  or  any  person  violating  any  of 
the  provisions  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 


tion thereof  shall  pay  a  fine  of  not  less  than 
fifty  dollars  nor  more  than  two  hundred  dol- 
lars for  each  offense.  •  •  •"  Gen.  St  1909, 
§  8091.  The  amendment  of  this  section  con- 
sisted only  in  the  omission  of  the  words  "or 
osteopathy."  Laws  1913,  c.  290,  {  11.  That 
a  certificate,  as  provided  In  the  act  from 
which  this  quotation  is  made,  was  a  condi- 
tion precedent  to  the  right  to  practice  chiro- 
practic in  this  state  was  settled  in  State  v. 
Johnson,  84  ECan.  411,  114  Pac.  390,  41  L.  B. 
A.  (N.  S.)  639,  and  adhered  to  in  State  v. 
Peters,  87  Kan.  265,  123  Paa  751,  and  State 
V.  Cotner,  87  Kan.  864,  127  Paa  1,  42  L.  R. 
A.  (N.  S.)  768,  and  is  therefore  not  an  open 
question.  As  the  practice  of  chlropractlt: 
without  such  a  certificate  is  a  criminal  of- 
fense, the  petition  which  alleges  such  prac- 
tice for  two  years  shows  upon  its  face  vio- 
lations of  the  law ;  and  a  criminal  prosecu- 
tion might  be  instituted  for  each  specific  act 
of  practice  defined  in  the  statute  (State  v. 
Cotner,  supra),  unless  It  should  be  presum- 
ed, without  any  averment  of  the  fact,  that 
the  plaintiffs  and  others  for  whom  they  sue 
had  such  certificates.  It  wUl  be  observed 
that,  in  passing  the  statute  creating  a  cht- 
ropratic  board,  the  Legislature  did  not  at- 
tempt to  condone  past  offenses  or  relieve  vio- 
lators of  the  existing  law  in  any  way  from 
its  penalities.  Assuming  that  the  plaintiffs 
and  others  In  the  same  situatiou  have  no 
such  certificates,  can  this  action  be  main- 
tained? 

The  Governor,  by  constitutional  mandate, 
Is  charged  v^th  the  duty  to  see  that  the  laws 
are  faithfully  executed.  It  is  suggested  that 
it  is  Inconsistent  with  this  high  duty  to  re- 
quire him  to  reward  with  office  under  one  law 
those  who  have  persistently  broken  another 
law  upon  the  same  general  subject,  which  it 
is  his  equal  duty  to  enforce.  It  is  not  neces- 
sary, however,  to  decide  whether  this  should 
be  required,  for  we  are  {lersuaded  that  it 
was  not  within  legislatiive  contemplation 
that  he  should  do  so.  It  is  entirely  reason- 
able to  suppose  that  It  was  intended  that  he 
should  appoint  the  chiropractors  upon  the 
board  from  those  who  had  complied  with  the 
statute  regulating  the  profession  of  medldne 
and  surgery.  There  is  no  necessary  con- 
fiict  in  these  provisions.  Indeed,  the  act  un- 
der which  these  appointments  are  songtit 
seems  to  recognize  the  requirements  of  the 
previously  existing  law,  for  section  6b  con- 
tains this  proviso:  "  •  •  *  Provided,  that 
applicants  for  license  under  this  act  shall  be 
required  to  pass  the  same  examination  In 
physiology,  anatomy  hygiene  and  systema- 
tology  required  of  licensed  practitioners  of 
medicine  and  surgery  in  this  state."  Laws 
1913,  a  291,  i  6b.  Whether  the  clause  quoted 
refers  to  an  examination  by  the  same  board 
licensing  practitioners  of  medicine  and  sur- 
gery, or  by  the  board  created  by  this  act,  la 
not  clear,  and  is  not  important  to  the  pres- 
ent Inquiry.    The  important  fact  is  that  cbi- 


Digitized  by 


Google 


^an.) 


VORIS  T.  SCHOONOVER 


607 


ropracton  must  pass  an  examination  npon 
the  subjects  named  the  same  as  other  prac- 
titioners In  medldne  and  snrgery. 

[3]  It  Is  a  well-settled  mle  that  different 
statutes  relating  to  the  same  snbject  are  to  be 
construed  together.  State  t.  Young,  17  Kan. 
414.  "Statutes  are  to  be  regarded  as  forming 
parts  of  one  great  and  uniform  body  of  law, 
and  are  not  to  l>e  deemed  Isolated  and  de- 
tached systems,  complete  In  themselves." 
Robertson  t.  State  ex  rel.  Smith,  109  Ind.  79, 
S7,  10  N.  E.  586. 

The  subject  treated  In  the  several  statutes 
referred  to,  Including  the  act  of  1913,  Is  the 
regulation  of  the  practice  of  medldne  and 
surgery.  That  this  Inclndes  the  method  of 
treatment  called  chiropractic  Is  settled  by  the 
Johnson  Case,  and  is  recognized  by  the  stat- 
ute of  1913,  under  which  these  appointments 
are  sought,  wherein  chiropractors  are  pro- 
hibited from  performing  "any  minor  surgery, 
only  as  hereinbefore  stated."  Laws  1913,  c. 
291,  I  6c. 

We  have  not  only  the  elementary  rule  of 
construction  referred  to,  but  we  have  In  the 
statute  of  1913  this  express  reference  to,  and 
adoption  of,  a  provision  of  the  prior  law, 
clearly  indicating  that  the  legislative  Intent 
was  to  draw  to  the  aid  of  this  last  statute  the 
provisions  of  other  laws  then  in  effect,  regu- 
lating the  general  subject  of  medicine  and 
surgery,  which  are  not  repealed  or  modified 
by  the  new  statutory  enactment 

[2]  The  Attorney  General  presents  a  fur- 
ther reason  why  the  Governor  has  not  ap- 
pointed the  three  chiropractors  on  this  board, 
and  that  Is  that  be  was  not  given  power  to 
appoint  the  two  other  members.  No  in- 
surmountable obstacle,  however,  is  found 
here.  If  the  chiropractors  should  be  appoint- 
ed, the  board  would  then  lack  two  members, 
and  vacancies  would  therefore  exist  which 
might  be  filled  by  es;ecutlve  appointment 
The  statute  In  question  in  section  2  provides 
that  the  Governor  shall  fill  all  vacancies.  It 
was  said  In  State  v.  Holcomb,  83  Kan.  256, 
258,  111  Pac.  188,  that:  "An  existing  office 
without  an  Incumbent  Is  vacant  After  the 
Legislature  created  the  office,  it  was  vacant 
until  the  appointment  was  made.  *  •  * 
The  decisions  are  In  practical  harmony  upon 
this  proposition,  and  the  parties  do  not  dis- 
agree about  it"  A  general  statute  long  in 
force  also  confers  this  authority  concerning 
vacancies  In  state  and  county  offices.  Gen. 
St.  1909,  I  3178.  The  appointments  to  these 
places,  however,  would  serve  no  good  purpose 
notll  three  chiropractors  can  be  appointed, 
for  a  minority  of  the  proposed  board  would 
have  no  power  to  act  Gen.  St  1909,  i  9037, 
snbd.4. 

While  the  petition  does  not  disclose  that 
the  plaintiffs,  or  others  represented  by  them, 
were  authorized  to  practice  medicine  and  sur- 
gery during  the  two  years  of  their  practice, 
as  chiropractors.  It  will  not  be  assumed  that 


there  are  no  dilropractors  In  the  state,  other- 
wise qualified,  who  held  certificates  to  prac- 
tice medicine  and  surgery.  Nor  will  it  be  as- 
sumed that  there  are  properly  qualified  chiro- 
practors who  held  such  certificates  during  the 
period  referred  to.  The  statutes  being  now 
construed  and  the  law  applicable  to  tills 
matter  settled,  it  is  presumed  that  the  Gov- 
ernor will  make  the  appointment  if  it  should 
be  made  to  appear  that  properly  qualified 
persons  are  available. 

The  writ  will  not  be  allowed.    All  tbe 
Justices  concur. 


VORIS  V.  SCHOONOVER  et  al. 
(Supreme  Court  of  Kansas.    Feb.  7, 1914.) 

(BvttaiM*  ly  the  Oovrt.) 

BiLLB  AWD  Notes  (J  340*)  —  iKDOBfflBMBNT — 

Bona  Fidk  Pubchaseii— "Holdeb  in  Dxiz 

CouasE." 

Where  a  promissory  note  payable  to  the 
order  of  A.  gt  B.  is  indorsed  by  A.  only,  to  one 
who  takes  it  in  good  faith,  for  value  and  with- 
out any_  notice  of  infirmity  in  tbe  instrument  or 
defect  in  the  title,  the  indorsee  is  a  holder  in 
due  course,  under  the  provisions  of  the  Nego- 
tiable Instruments  Law. 

[EM.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  825-828,  842-848;  Dec. 
Dig.  i  340.* 

For  other  definittons,  see  Words  and  Phras- 
es, vol.  4,  p.  3320.] 

Appeal  from  District  Court,  ESngman 
County. 

Action  by  E2ra  C.  Vorls  against  Frank 
Schoonover  and  H.  J.  Oldham.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

Jenldns  &  Connaughton,  of  Kingman,  for 
appellants.  Charles  O.  Calkin,  of  Kingman, 
for  appellee. 

BENSON,  J.  Tbe  question  to  be  decided 
is  whether  the  indorsement  of  the  promissory 
note,  which  Is  the  subject  of  this  action,  Is 
sufficient  to  constitute  the  plaintiff  a  holder 
in  due  course,  as  defined  in  the  Negotiable 
Instruments  Law,  in  the  circumstances  dis- 
closed in  an  agreed  statement  of  facts. 

The  promissory  note  in  question  recites  a 
promise  "to  pay  to  the  order  of  Law  W. 
Cochran  o^R.  F.  Dygert"  It  Is  agreed  that 
the  note  was  Indorsed  before  maturity  by 
Cochran,  while  he  had  It  In  his  iwssesslon; 
that  he  delivered  it  to  the  plaintiff  for  value, 
who  took  it  without  notice  or  knowledge  of 
any  Infirmity  or  defect  in  title,  and  without 
any  bad  faith.  It  is  also  agreed  that  if  the 
Indorsement  of  Cochran  was  sufficient  with- 
out the  Indorsement  of  Dygert,  the  defend- 
ants have  no  defense.  The  note  was,  how- 
ever. Indorsed  by  Dygert  after  Its  maturity. 

Section  15  of  the  Negotiable  Instruments 
Law  provides:  "The  ^atrumeut  is  payable 
to  order  where  it  is  drawn  payable  to  the 
order  of  a  specified  person  or  to  him  or  his 
order.  It  may  be  drawn  payable  to  the  or- 
der of :  (1)  A  payee  who  ia  not  maker,  draw- 
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er,  or  drawee;  or  (2)  the  drawer  or  maker; 
or  (3)  the  drawee ;  or  (4)  two  or  more  payees 
jointly;  or  (5)  one  or  some  of  several  payees; 
or  (6)  the  holder  of  an  office  for  the  time  be- 
ing. Where  the  Instrument  Is  payable  to  or- 
der, the  payee  must  be  named  or  otherwise 
Indicated  therein  with  reasonable  certainty." 
Gen.  Stat  1909,  {  5261.  It  wlU  be  observed 
that  subdivision  4  refers  to  Joint  payees, 
while  subdivision  5  refers  to  one  or  some  of 
several  payees.  This  Instrument  falls  under 
this  last  subdivision.  Section  48  of  the  same 
law  declares  that:  "Where  an  instrument  is 
payable  to  the  order  of  two  or  more  payees 
or  Indorsees  who  are  not  partners,  all  must 
indorse,  unless  the  one  indorsing  has  author- 
ity to  indorse  for  the  others."  Gen.  Stat 
1909,  S  6294.  Construing  this  section  with 
subdivision  4  pf  section  15,  a  note  payable 
"to  A.  and  B."  must,  if  the  payees  are  not 
partners,  be  indorsed  by  both,  but  if  payable 
"to  A.  or  B.,"  the  order  to  pay  is  complete 
on  the  Indorsement  of  efther. 

A  statute  of  Iowa  Is  identical  with  section 
48  of  our  law.  In  an  action  in  that  state 
upon  a  promissory  note,  made  payable  "to 
the  Royal  Mutual  Life  Insurance  Company,  or 
Hugh  Blackman,"  the  court  said:  "It  is 
manifest  that  the  note  before  us  does  not  fall 
within  the  terms  of  the  statute,  for  the  rea- 
son that  it  was  not  made  payable  to  two  or 
more  payees  or  to  their  order.  It  was  made 
payable  to  either  one  of  two  payees,  and  un- 
der Code  Supp.  i  3060a8,  its  indorsement 
by  either  one  of  the  payees  named  therein 
would  pass  title.  Under  the  last-named  pro- 
vision of  the  statute  a  note  made  payable  to 
one  or  some  of  several  payees  is  payable  to 
the  order  of  any  of  the  payees  named,  and 
Is  negotiable.  Union  Bank  v.  Spies,  151 
Iowa,  178,  130  N.  W.  928.  While  the  provi- 
sion of  the  Iowa  Code  last  referred  to  in  the 
opinion  differs  in  phraseology  from  section 
15  of  our  Negotiable  Instruments  Law,  we 
believe  the  legal  effect  is  the  same.  Without 
regard  to  that  decision,  however,  it  seems 
clear  that  where  a  note  Is  made  payable  "to 
A.  or  B.,"  the  indorsement  of  either  constit- 
tutes  the  order,  and  Is  sufficient 

The  district  court  so  held;  and  the  judg- 
ment is  affirmed.   All  the  Justices  concurring. 


GILLB  ▼.   EMMONS. 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Bvllahut  by  the  Court.) 

1.  executobs  and  administbatobs  (§  465*)— 
Duty  to  Account— Inventory  of  Money 
Received. 

Where  the  administrator  of  the  estate  of 
bis  deceased  wife  has  received  a  sum  of  money 
which  be  claims  to  have  received  from  the  sale 
of  his  own  propert.v,  and  another  claims  to  be 
a  creditor  of  the  deceased  wife,  and  that  the 
money  received  by  the  administrator  accrued 
from  the  sale  of  her  property,  and  that  be  is 
entitled  to  have  the  money  applied  to  the  pay- 


ment of  his  debt,  the  administrator  should  b« 
compelled  to  make  an  inventory  of  soch  moory 
received  in  his  final  account  and  settlenxiit, 
and  may  set  np  any  claim  he  or  any  ether  pa- 
son  may  have  thereto. 

[Ed.  Note.— For  other  cases,  see  EStecoton 
and  Administrators,  Cent  Dig.  ft  1990-1992; 
Dec.  Dig.  {  465.*] 

2.  CoTiBTS  (§  200%*)- Pbobate   Coubt»-Jc- 

BISDICTION   TO   DeTEBMINX    TnXE. 

The  probate  court  has  no  jurisdiction  to 
try  the  title,  and  determine  the  ownership  of 
the  money  so  claimed  by  the  administrator  asd 
by  another  person  not  a  part?  to  the  proceed- 
ing. The  adverse  claims  can  be  tried  only  in 
a  court  of  competent  jurisdiction.  Hartwi;  t. 
Flynn,  79  Kan.  595,  100  Pac  642. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  S  479;    Dec  Dig.  §  200%.*] 

Johnston,  C  J.,  and  Barch,  J.,  dissentiiig. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  J.  M.  OiUe  against  D.  R.  Eat- 
mons.  From  an  adverse  order,  defendant  ap- 
peals.   Affirmed. 

James  H.  Austin,  of  Kansas  City,  Mo.,  and 
George  W.  Llttlck,  of  Kansas  City,  Kan.,  for 
appellant  Junius  W.  Jenkins  and  H.  L.  Al- 
den,  both  of  Kansas  City,  Kan.,  for  appellee. 


SMITH,  J.  The  preliminary  facts  out  of 
which  this  action  arose  are  stated  in  Gille  t. 
Enrlght,  73  Kan.  245,  84  Pac.  992.  As  wlU 
be  seen  by  a  reading  of  that  case,  some  of 
the  issues  upon  which  this  action  is  fonnded 
were  attempted  to  be  raised  in  that  case,  but 
were  held  unnecessary  to  the  decision,  and 
were  not  decided. 

[1]  The  real  issue  in  this  case  Is  whether 
Mrs.  Emmons  repurchased  from  Hobbs, 
through  D.  R.  Emmons  as  her  agent,  the  lots 
which  had  previously  been  owned  by  ber, 
and  sold  in  the  foreclosure  proceeding,  and. 
Instead  of  taking  the  title  in  herselt  bad 
caused  the  conveyance  to  be  made  to  Myra 
B.  Enrlght  In  pursuance  of  a  contract  to  sell 
the  lots  to  Mrs.  Enrlght,  or  whether  D.  E. 
Emmons,  for  himself,  bought  the  lots  from 
Hobbs,  and  caused  the  deed  therefor  to  be 
made  to  Mrs.  EInrlgbt  under  a  contract  made 
for  himself  to  sell  the  lots  to  Mrs.  Enrlght 
There  is  no  question  but  that  the  lots  were 
in  fact  conveyed  by  Hobbs  to  Mrs.  EnrigrhL 
and  that  Mrs.  Enrlght  paid  to  D.  R.  Emmons 
$7,750  as  the  purchase  price  thereof. 

Mrs.  Emmons  having  died  before  this  pay- 
ment was  made,  and  D.  R.  Emmons  harioj 
been  appointed  administrator  of  her  e^te, 
the  question  is  whether  the  money  paid  to 
him  belonged  to  the  estate  of  his  wife  or  to 
himself  personally.  It  Is  contended  that  thi! 
question  is  res  adjudlcata  ;  but  we  have  been 
unable  to  find  from  the  abstracts  of  the  rec- 
ord any  judgment,  which  has  not  been  re- 
versed or  superseded  by  an  appeal,  that  de- 
termines the  question. 

D.  R.  Emmons,  as  administrator  of  the  es- 
tate of  Carrie  L.  Emmons,  after  the  tine  for 
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settling  the  estate  had  expired,  filed  a  report 
of  his  administration  in  the  probate  court  of 
Wyandotte  county,  by  -which  he  claimed  that 
he  had  recelred  nothing  of  value  belonging 
to  the  estate  but  some  clothing  which  he  had 
disposed  of  as  directed,  without  receiving 
anything  therefor,  and  that  he  had  paid  out 
nothing  for  the  estate,  and  asked  to  be  dis- 
charged. 

Thereupon  the  appellee,  Gllle,  made  a 
showing  that  he  had  duly  exhibited  and  giv- 
en notice  in  writing  of  the  presentment  of 
bis  claim  against  the  estate  for  $6,274.24, 
with  interest  and  costs  of  suit,  upon  a  Judg- 
ment rendered  in  his  favor  against  Carrie  L. 
Emmons  in  her  lifetime  on  May  3,  1900; 
the  judgment  having  been  rendered  in  the 
district  court  of  Wyandotte  county. 

[2]  It  seems  that  the  proceedings  before 
the  probate  court  were  taken  by  appeal  to 
the  district  court,  and  the  district  court  re- 
versed the  order  of  the  probate  court,  and 
ordered  the  appellant  to  inventory  the  $7,750 
In  his  final  accounting  and  settlement  of  the 
estate^  and  to  set  up  any  claim  he  or  any 
other  person  might  have  or  claim  to  have 
thereto,  in  .order  that  the  matter  might  be 
adjudicated  and  determined  in  a  proper  pro- 
ceeding in  a  court  of  comjjetent  Jurisdiction. 
This  seems  to  be  in  accord  with  the  proce- 
dure In  Hartwlg  v.  Flynn,  79  Kan.  695,  100 
Pae.  642. 

The  order  is  affirmed. 

MASON,  PORTER,  BENSON,  and  WEST, 
JJ.,  concur. 

BURGH,  J.  (dissenting).  Emmons  attempt- 
ed to  make  final  settlement  as  administrator 
of  his  wife's  estate.  Gllle,  who  had  a  Judg- 
ment against  Mrs.  Emmons  which  had  been 
allowed  as  a  claim  against  her  estate,  object- 
ed to  the  final  settlement,  and  claimed  that 
Emmons  had  not  Inventoried  the  money  re- 
ceived from  the  sale  of  the  real  estate  men- 
tioned in  the  case  of  Gllle  v.  Enrlght,  73  Kan. 
245,  84  Pac.  992.  The  probate  court  approved 
the  final  account,  and  discharged  the  ad- 
ministrator. GUle  appealed.  The  district 
court  reversed  tbe  order  of  the  I>robate  court, 
and  ordered  Emmons,  as  administrator,  to  in- 
ventory the  money.  The  court  found  that 
GUle  was  entitled  to  present  to  a  court  of 
competent  Jurisdiction  the  question  of  the 
ownership  of  the  fund  in  controversy,  but 
made  no  determination  whatever  of  that 
questlou  itself.  From  this  Judgment,  the 
administrator  appeala  This  court  holds 
that  the  money  should  be  inventoried,  and 
that  the  probate  court  has  no  Jurisdiction 
to  try  the  title  to  the  fund ;  that  is,  to  adju- 
dicate Gllle's  claim  to  it. 

So  far  I  might  agree.  But,  If  the  probate 
court  had  no  Jurisdiction  to  determine  the 
validity  or  invalidity  of  Gllle's  claim  upon 
the  fund,  and  the  district  court  did  not  do 
■0,  how  does  any  phase  of  that  question  reach 
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this  court  by  appeal,  and  how  can  this  court 
adjudicate  and  hold  invalid  one  of  the  de- 
fenses to  Gllle's  claim,  that  of  res  adjndlcata? 
This,  however,  seems  to  be  the  effect  of  the 
following  paragraph  of  the  opinion; 

"Mrs.  Emmons  having  died  before  this  pay- 
ment was  made,  and  D.  R.  Emmons  having 
been  appointed  administrator  of  her  estate, 
the  question  is  whether  the  money  paid  to 
him  belonged  to  the  estate  of  his  wife  or  to 
himself  personally.  It  is  contended  that  this 
question  is  res  adjudicata;  but  we  have  been 
unable  to  find  from  the  abstmcts  of  the  rec- 
ord any  Judgment,  which  had  not  been  re- 
versed or  superseded  by  an  appeal,  tliat  de- 
termines the  question." 

Passing  by  the  question  suggested,  I  find  In 
the  abstract  of  the  record  a  Judgment,  unre- 
versed and  unauperseded,  which  was  pre- 
sented to  the  district  court  for  its  considera- 
tion, and  which  concludes  Gllle  from  making 
further  claim  to  the  fund.  That  Is  the  Judg- 
ment In  the  ca^e  of  GUle  v.  Enrlght. 

The  case  of  Gllle  v.  Enrlght  was  this:  Land 
belonging  to  Carrie  L.  Emmons  was  sold  at 
a  foreclosure  sale  to  Eobbs,  who,  after  the 
period  of  redemption  had  expired,  was  given 
a  sherifiT's  deed.  After  the  sale  to  Hobbs, 
Gllle,  as  a  Junior  creditor,  sold  the  land  un- 
der execution  on  his  Judgment  against  Car- 
rie L.  Emmons,  and  a  sheriffs  deed  was 
given  to  him.  Hobbs  sold  the  land  to  En- 
right  ;  but,  under  a  previous  arrangement  for 
an  assignment  of  the  certificate  of  purchase, 
Enright's  money  was  to  be  paid  to  Emmons, 
or,  as  GUle  claimed,  to  Mrs.  Emmons.  GlUe 
claimed  the  land  under  his  sherllTs  deed. 
The  court  held  that  his  sherifl's  sale  was 
void,  and  that  he  took  no  title  under  the  re- 
sulting deed.  His  remedy  was  to  redeem 
from  Hobbs,  which  he  failed  to  do.  GlUe  also 
dalmed  that  Mrs.  Emmons  had  In  effect  re- 
deemed from  Hobbs ;  but  the  court  held  that. 
If  such  were  the  case,  his  standing  was  not 
Improved.  GlUe  v.  Enrlght,  73  Kan.  246^  247, 
84  Pac.  992. 

When  the  cause  was  returned  to  the  dis- 
trict court  GlUe  amended  and  supplemented 
his  answer,  and  prayed  tiiat,  if  the  land  were 
given  to  Enrlght,  as  it  was  certain  to  be,  the 
purchase  price  in  the  sum  of  $7,750,  which 
was  in  escrow  awaiting  determination  of  the 
litigation,  and  which  is  the  very  fund  now 
ordered  to  be  inventoried,  be  given  to  lilm. 
The  plaintiff,  Enrlght,  moved  to  strike  out 
the  allegations  of  the  amended  and  sup- 
plemented answer  as  immaterial.  Emmons 
made  a  simUar  motion.  These  motions  were 
overruled.  Enrlght,  Emmons  personaUy,  and 
Emmons  as  administrator  of  the  estate  of 
Carrie  L.  Emmons  filed  replies,  and  conse- 
quently the  right  of  Gille  to  pursue  this  fund 
under  his  Judgment  against  Carrie  L.  HSm- 
mons  was  formaUy  made  an  issue  In  the 
case  between  him  and  Emmons  indlvldnally 
and  between  him  and  Emmons  as  administra- 
tor. 
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The  district  court  made  the  finding  and 
rendered  the  judgment  which  follow : 

"And  the  court  further  finds  that  the  said 
defendant,  James  M.  GlUe,  is  not  the  owner 
of  said  real  estate,  and  Is  not  entitled  to  the 
possession  thereof,  and  Is  not  entitled  in  this 
action  to  recover  the  proceeds,  or  any  part 
thereof,  arising  from  the  sale  of  said  real  es- 
tate to  said  plalntitf  before  the  commence- 
ment of  this  action." 

"It  is  further  considered,  ordered,  adjudg- 
ed, and  decreed  by  the  court  that  the  said 
James  M.  GllU  Is  not  entitled  to  recover  the 
amount  of  the  purchase  price,  or  any  part 
thereof,  arising  from  the  sale  of  said  real  es- 
tate before  the  commencement  of  this  ac- 
tion." 

The  words  "any  part  thereof  evidently  re- 
fer'to  such  part  as  might  satisfy  GUle's  judg- 
ment. The  ground  of  the  decision  clearly 
was  that,  because  Gllle  did  not  exercise  his 
right  of  redemption  as  a  junior  Uenholder, 
he  not  only  lost  whatever  right  he  had  to  the 
land  which  became  free  from  any  claim  he 
might  assert,  but  lost  the  right  to  appropri- 
ate the  proceeds  of  the  sale  of  the  land, 
which  stood  In  place  of  the  land  itself,  to  the 
satisfaction  of  his  judgment.  Such  I  take  to 
be  the  law;  but,  whether  the  decision  were 
right  or  wrong,  it  has  never  been  reversed  or 
superseded,  and  consequently  is  res  adjudi- 
cata. 

If  this  subject  Is  to  be  considered  at  all,  I. 
would  reverse  the  judgment  of  the  district 
court,  and  affirm  the  judgment  of  the  probate 
court,  on  the  ground  that  Gllle  has  no  con- 
cern with  either  the  omission  or  Inclusion  of 
the  fund  in  controversy  in  the  administra- 
tor's final  account 

JOHNSTON,  C.  J.,  Joins  in  this  dissent 


HISI/E  V.  KANSAS  CITY  SOUTHERN  BY. 
CO.  et  al. 

(Supreme  Court  of  Kansas.     Feb.  7,  1914.) 

(Syllabu*  Jj/  the  Court.) 

1.  Appeal   and  Ebrob  (|  843*)(— Injukies— 
Railroad  Euploy£  —  Sufficienct  of  Bvr- 

DENCE. 

Where,  in  an  action  by  an  employ^  against 
a  railroad  company  for  damages  iot  personal 
injuries,  the  petition  states  a  cause  of  action 
under  chapter  239  of  the  Laws  of  1911  (tlie 
Employers*  liability  Act),  and  the  jury  find 
negligence  of  another  employe  causing  tne  in- 
jury, it  Is  not  necessary  to  consider  whether 
there  was  evidence  to  prove  an  insufficiency 
in  rules,  in  the  number  and  competency  of  em- 
ployes, equipment,  or  other  insufficiencies  re- 
ferred to  in  the  statute.  The  finding  of  such 
negligence  will  uphold  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3331-3341;    Dec.  Dig.  { 

2.  Appeal  and  EbtBOB  (§  1066*)— Refusal  of 
Instbuctions— Harmless  Ebrob. 

In  the  situation  stated  above  the  denial  of 
reqnests    for    instructions    to    the '  effect    that 


there  was  no  evidence  to  prove  any  of  the  in- 
sufficiencies referred  to  is  not  materiaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4220;   Dec.  Dig.  g  1066.*] 

3.  Masteb  and  Servant  (g  311*)— Injuries 
TO  Servant— LfiABiLiTT  of  Fobeuan. 
A  foreman  of  laborers  in  railway  service, 
who  employs  and  discharges  the  laborers,  is 
not  answerable  for  the  negligence  of  a  sub- 
foreman,  unless  the  foreman  bad  some  direct 
control  over,  or  participation  in,  the  wrong 
complained  of. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  1236 ;   Dec.  Dig.  |  311.*) 

Appeal  from  District  Court,  Crawford 
County. 

Action  by  C.  E.  Hisle  against  the  Kansas 
City  Southern  Railway  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Judgment  against  the  railway  com- 
pany and  Sorrenseu  a£anned,  Imt  part 
against  Loving,  reversed. 

Cyrus  Crane  and  6.  J.  Mersereau,  both  of 
Kansas  City,  Mo.,  and  W.  J.  Watson,  of  Pitts- 
burg, for  appellants.  John  P.  Curran,  of 
Pittsburg,  and  Slddmore  &  Walker,  of  Co- 
lumbus, for  appellee. 

BENSON,  J.  This  is  an  action  to  recover 
damages  for  perso.nal  Injuries.  The  plaintiff 
was  a  laborer  in  a  gang  whose  usual  service 
was  unloading  merchandise,  supplies,  and 
material,  at  the  storeroom  in  the  yards  of 
the  defendant  company  at  Pittsburg.  He 
had  been  engaged  in  this  general  work  for 
about  40  days  before  he  was  injured.  In 
the  last  two  weeks  he  had  worked  around 
the  company's  storeroom  unloading  oil,  shov- 
els, picks,  and  other  articles  received  there. 
He  had  also  worked  with  the  same  men  un- 
loading lumber.  Including  timber  for  car 
sUls.  At  the  time  in  question  the  gang  con- 
sisted of  seven  men,  one  of  them,  the  defend- 
ant Sorrensen,  was  a  subforeman,  called  a 
straw  boss.  The  defendant  Loving  was  the 
foreman  of  the  store  department  and  bad 
general  charge  of  the  men  working  with  Sor- 
rensen, and  also  of  other  laborers.  He  em- 
ployed and  discharged  the  men.  On  the  day 
in  question  Loving  directed  Sorrensen  to  un- 
load a  car  loaded  with  timbers  34  to  40  feet 
in  length,  14  inches  wide,  and  10  Inches 
thick,  designed  for  car  sills.  Loving  was  not 
present  when  the  plaintiff  was  Injured,  and 
had  not  been  for  the  preceding  half  hoar. 
Sorrensen  directed  the  men  while  laboring 
with  them.  The  fioor  of  the  car  was  1% 
or  6  feet  above  the  ground,  and  about  3 
feet  higher  than  a  platform  at  the  side  of 
the  track.  The  car  had  been  loaded  to  a 
height  of  10  feet  above  the  floor.  In  un- 
loading, two  4x4  oak  skids,  9  to  12  feet  in 
length  were  used,  the  sills  being  rolled  upon 
the  skids  by  the  use  of  cant  hooks,  thence 
sliding  down  to  the  platform.  After  work- 
ing several  hours  the  load  was  removed  so 
far  as  to  leave  a  clear  space  upon  the  floor 
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on  the  side  next  to  the  platform.  The  meth- 
od then  pursued  was  to  place  one  end  of  a 
skid  upon  the  floor  near  each  end  of  the 
car,  and  then  to  place  the  sill  upon  the  ends 
of  the  skids,  the  othee  ends  projecting  out 
over  the  platform.  The  weight  of  the  timber 
when  pushed  oif  the  car  would  bring  the  out- 
ward ends  of  the  skids  down  so  that  the  sUI 
would  slide  upon  them.  In  continuing  the 
work  after  so  reaching  the  floor  a  slU  40 
feet  in  length  was  rolled  over  to  the  side  of 
the  car  to  be  unloaded.  Sorrensen  and  three 
of  the  men  were  upon  the  north  end  of  the 
car,  and  the  plalntUI  and  two  fellow  laborers 
were  on  the  south  end.  Sorrensen  stepped 
down  to  the  ground,  and  as  the  north  end 
of  the  sill  was  lifted  up,  thrust  the  end  of 
a  skid  under  it,  and  resumed  his  place  on 
the  car.  Buddlck,  one  of  the  men  at  the 
80Dth  end  of  the  car,  then  stepped  ofT  and 
placed,  or  attempted  to  place,  a  skid  under 
tbe  sill  there.  Whether  he  succeeded  or  not 
l9  not  clear ;  there  is  evidence,  however,  that 
tbe  skid  was  not  put  under  the  sill,  but  the 
men  at  the  north  end  pushed  it  oft  upon  the 
skid  there.  .  In  sliding  down  that  skid  the 
slU  displaced  the  other  skid  so  that  it  fell 
upon  the  platform,  leaving  one  end  project- 
ing over  it  toward  the  track.  The  south 
end  of  tbe  sill  then  fell  upon  this  project- 
ing end  of  the  skid,  which  caused  it  to  fly 
up  over  the  car  with  great  force,  and  strike 
tbe  plaintiff,  causing  a  serious  injury.  The 
railroad  company.  Loving,  and  Sorrensen 
were  sued  jointly  for  negligence  in  failing 
to  furnish  the  plaintiff  a  safe  place,  safe 
appliances,  and  competent  and  sufficient 
workmen,  and  in  failing  to  provide  proper 
rules  for  the  work.  It  is  charged  that  there 
was  negligence  in  requiring  the  men  to  do 
this  dangerous  work  under  the  direction  of 
Sorrensen,  who  it  Is  alleged  was  inexperienc- 
ed and  Incompetent ;  in  furnishing  insufficient 
skids;  in  the  failure  to  provide  hooka  or 
other  means  of  securing  the  skids  from  slip- 
ping from  the  car;  and  in  requiring  the 
work  to  be  done  by  lumd  when  a  derrick  or 
crane  should  have  been  provided.  It  is  also 
charged  that  Sorrensen  was  negligent  In 
throwing  one  end  off  before  the  plaintiff  and 
bis  fellow  laborers  at  tbe  other  end  had  plac- 
ed it  upon  the  skid  there. 

Special  findings  were  made  as  follows: 

"(1)  If  yon  find  that  one  of  tbe  skids  slip- 
ped or  fell  from  the  car,  state  what  you  find 
caused  it  to  fftll.  A.  North  end  of  sill  being 
imshed  off  first 

"(2)  State  whether  or  not  tbe  plaintiff 
knew  the  kind  and  character  of  skids  that 
vere  being  used  at  the  time  be  was  hurt 
A.  Yes." 

"(6)  Was  there  any  risk  or  danger  con- 
nected with  tbe  using  of  said  skids  not 
known  to  iflalntlff?    A.  Yes. 

"(7)  If  you  answer  question  No.  6  in  the 
sfflrmatlve,  then  state  what  it  was.  A. 
Working  with  inexperienced  men. 


"(8)  Whose  duty  was  it  to  employ  and  dis- 
charge the  men  working  with  plaintiff  at  the 
time  in  question?     A.  Claud  Iiovlng." 

"(10)  If  you  find  a  verdict  against  the  de- 
fendant Sorrensen,  state  in  what  way  he 
was  careless  or  negligent  A.  By  not  having 
sill  properly  placed  on  skids. 

"(11)  Xf  you  find  a  verdict  against  defend- 
ant Loving,  state  in  what  way  he  was  care- 
less or  negligent  A.  In  not  having  compe- 
tent foreman. 

"(12)  State  whether  or  not  you  find  from 
the  evidence  that  any  of  the  men  working 
with  plaintiff,  other  than  Loving  or  Sorren- 
sen, were  guilty  of  any  negligence  which 
caused  the  injury.    A.  No." 

"(14)  Was  defendant  Loving  present  or 
taking  any  part  in  the  work  at  the  time  tbe 
Injury  occurred?    A.  No." 

A  demurrer  to  the  petition  was  overruled. 
Improper  joinder  is  urged  here  in  support  of 
the  demurrer.  As  the  demurrer  was  not  bas- 
ed upon  that  ground,  but  upon  the  ground 
that  the  petition  did  not  state  facts  sufiicient 
to  constitute  a  cause  of  action,  there  was  no 
error  in  overruling  it  It  is  also  ai-gued  that 
the  petition  was  defective  in  uniting  charges 
of  negUgence  of  the  individual  defendants 
with  other  charges  of  negligence  on  tbe  part 
of  the  company.  If  the  petition  was  de- 
fective in  this  respect  the  defect  was  waived; 
no  objection  having  been  presented  by  de- 
murrer or  answer.  Civil  dbde,  §  95  (Gen. 
Stat  1909,  §  5688);  Laws  of  1911,  c.  230; 
Lyons  v.  Berlau,  67  Kan.  426,  429,  73  Pac.  52. 

Error  is  also  assigned  upon  the  order  over- 
ruling a  demurrer  to  the  evidence,  and  this 
presents  tbe  principal  question  in  the  case. 
It  is  insisted  that  the  work  was  simple,  in- 
volving no  particular  skill  or  experience,  at- 
tended with  no  extraordinary  dangers,  and 
that  the  plaintiff's  injuries  were  caused  by 
mere  mischance,  for  which  no  one  is  to 
blame.  On  the  other  band,  the  plaintiff  con- 
tends that  the  subforeman  was  negligent  in 
causing  tbe  north  end  of  the  siU  to  be  push- 
ed off  without  ptisblng  off  the  south  end  also, 
resulting  in  the  tall  of  the  other  skid;  that 
tbe  skids  were  insufficient,  being  made  of 
rough  timber,  and  not  provided  with  hooks 
or  claws  to  hold  them  in  place;  and  that 
the  work  was  done  in  a  haphazard  way, 
without  a  sufficient  number  of  men,  and 
without  competent  oversight  or  direction. 
Brief  quotations  from  the  evidence  may  be 
useful  bere. 

One  of  the  plaintiff's  fellow  laborers  tes- 
tified:  "We  were  unloading  car  sills  about 
40  feet  long,  8  or  10  inches  thick.  Mr.  Sor- 
rensen was  In  charge  of  squad.  We  unloaded 
on  4x4  oak  skids.  The  one  at  the  north  end 
was  about  a  foot  and  a  half  longer  than  the 
one  at  tbe  south.  Hlsle,  a  Mexican,  and  I  . 
were  working  at  the  south  end.  Do  not  re- 
member who  was  working  at  the  north  end. 
Mr.  Ruddick  was  there.  The  north  end  of 
this  timber  we  were  rolling  off  came  a^^Uttle        j 
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ahead  of  the  sontb  end.  The  north  sUd  was 
tmder,  and  ve  had  the  other  end  rolled  to 
the  edge  or  near  the  edge  of  the  skid.  The 
slild  was  not  clean  under  that  end,  and  the 
timber  went  off  in  some  way.  The  weight 
of  the  sill  threw  the  skid  ofC." 

Another  testified:  "North  end  skid  was 
longer  than  the  one  at  south.  Hisle  worked 
at  sonth  «id.  I  at  north.  North  end  was 
placed  on  skid  first  by  Mr.  Sorrensen.  North 
eai  was  adjusted  ri^t  on  the  skid.  South 
end  was  not  hardly  up  to  the  point  yet  The 
men  meant  to  roll  the  timbers  so  that  both 
ends  could  go  off  at  the  same  time.  After 
the  piece  of  lumber  left  the  car  and  got  on 
the  skid  I  saw  one  skid  reel  over,  like  that, 
and  knock  Mr.  Hisle  down.  ♦  •  •  Q. 
These  skids,  as  I  understand,  were  out  here 
on  a  level  with  the  timber,  stick  out  straight? 
A.  Yes,  sir.  Q.  Then  when  the  timber  went 
out  on  them  they  both  wait  down,  and  both 
of  them  went  right  down  to  the  platform?  A. 
Yes,  sir;  our  skid  did.  Q.  Well,  the  other 
one  did  also,  did  It  not?  A.  I  could  not  say 
whether  It  did  or  not  Q.  Did  you  notice 
whether  it  did  or  not?  A.  No,  sir.  Q.  So 
you  don't  know  whether  It  was  long  Plough 
to  reach  from  the  car  to  the  platform  or 
not?  A.  No,  sir;  I  could  not  say.  I  know 
that  the  end  of  the  skid  at  the  south  end 
was  considerably  shorter  than  the  one  that 
we  had  at  the  north  end."  The  same  witness 
testified  that  there  were  no  rules  and  no 
signals  used  in  this  work. 

Mr.  Sorrensen  testified:  "•  •  •  Q. 
And  .then  when  It  got  to  the  edge  of  the 
car,  how  were  the  skids  placed  under  It?  A. 
Two  men  would  take  a  pair  of  carriers,  one 
man  would  take  a  cant  hook  and  raise  the 
end,  and  the  other  parties  would  shore  it 
through  under  the  skid.  Q.  The  party  that 
shoved  the  skid  through  under  the  sill,  where 
did  he  stand?  A.  On  the  ground.  Q.  In 
tills  i>artlcular  instance,  who  put  the  skid 
under  the  north  end  of  the  timber?  A.  I 
did  mysell  Q.  Did  you  put  one  end  of  the 
skid  under  before  the  other  end  was  put 
under?  A.  Yes,  sir.  Q.  Was  that  the  meth- 
od in  which  you  were  doing  the  work?  A, 
Yes,  sir.  Q.  Now,  Mr.  Sorrensen,  will  you 
state  to  the  Jury  why  that  was?  A.  Because 
you  could  not  get  men  enough  on  a  car  to 
lift  the  whole  thing  up  bodily.  Q.  That  is, 
to  lift  the  entire  timber  or  sill?  A.  Yes,  sir. 
Q.  You  mean  by  that  so  you  could  put  both 
skids  under  at  the  same  time?  A.  Yea,  sir. 
Q.  So  you  lifted  one  end  of  the  sill  and  put 
one  skid  under  and  then  lifted  the  other  end 
of  the  sill  and  put  the  other  skid  under? 
A.  Yes,  sir.  Q.  You  put  the  skid  tinder  the 
sill  at  the  north  end?  A.  Yes,  sir.  Q.  Who 
put  the  skid  under  the  sill  at  the  south  end? 
A.  A  man  by  the  name  of  Ruddick.  Q.  After 
you  put  the  skid  under  the  sill  at  the  north 
end,  what  did  you  then  do?  A.  I  got  on  the 
car.    Q.  For  what  purpose?    A.  To  help  roll 


it  off.  Q.  Did  yon  know  whether  or  not  be- 
fore the  accident  Iiappened  the  sUl  had  been 
placed  on  the  skid  at  the  sonth  end?  A. 
Well,  I  could  not  be  positive,  but  I  think  it 
was.  Q.  Did  you  see  what  happened,  and 
how  this  skid  happened  to  fly  up?  A.  No,  I 
did  not  Q.  What  did  yon  see  In  regard  to 
the  accident?  A.  I  did  not  see  it  My  batik 
was  turned  to  the  north,  and  I  was  lifting 
with  my  back  to  the  north.  Q.  How  did  yon 
know  when  to  lift?  A.  When  they  were  an 
ready  to  turn  we  started  in  to  turn  It.  Q. 
So  as  to  roU  it  off  on  the  platform?  A.  Yes, 
sir." 

Mr.  Ruddick  testified:  "In  this  instance 
the  north  skid  was  plaged  first  Hie  timber 
was  raised,  and  I  placed  the  sonth  skid.  I 
was  at  the  east  end  and  raised  the  sUl.  and 
I  pried  the  skid,  and  that  would  hold  the 
skid  out  straight  Then  I  was  instmcted  to 
get  out  of  the  way  so  that  I  would  be  dear 
of  the  sill  when  it  came  down.  Then  I 
walked  to  the  east  end  of  the  platform  and 
the  sUl  came  down,  and  Mr.  Hisle  was  hurt 
I  did  not  see  It" 

The  Jury  found  that  the  south  skid  eilipped 
and  fell  because  the  north  end  of  tbe  sill 
was  pushed  off  first  This  finding  la  oonais^ 
ent  with  the  testimony  which  tended  to  prove 
that  the  south  skid  was  not  under  the  sill. 
Tile  fact  that  the  skid  was  not  properly  ad- 
Justed  could  easily  have  been  aeea  by  the 
boss  had  he  looked.  E}ven  if  the  skid  was  in 
place,  it  was  a  question  for  the  Jury  wheth- 
er proper  care  on  the  part  of  Sorrensen,  who 
caused  the  sill  to  be  moved  at  the  north 
end,  did  not  require  blm  to  direct  a  simul- 
taneous movement  at  the  south  end.  In 
either  case  the  Jury  might  well  find,  as  they 
did,  that  Sorrensen  was  negligent  and  this 
will  uphold  the  general  verdict  against  him 
and  against,  the  company. 

The  allegations  of  the  petition  were  suffi- 
cient to  admit  evidence  and  sustain  a  recov- 
ery, not  only  under  the  common  law  and  stat- 
utes in  force  before  the  enactment  of  diap- 
ter  2S9  of  the  Laws  of  1911,  but  also  under 
that  statute,  which  provides:  "^hat  every 
company,  corporation,  recover  or  other  per- 
son, operating  any  railroad  in  this  state  shall 
be  liable  In  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such  carrier 
operating  such  railroad  •  •  •  resulting  in 
whole  or  in  part  from  the  negligence  of  any  of 
the  officers,  agents  or  employes  of  such  carrio'; 
or  by  reason  of  any  insufficiency  of  clearance 
of  obstructions,  of  strength  of  roadbed  and 
tracks  or  structure,  of  machinery  and  equip- 
ment of  lights  and  signals,  or  rules  and  regu- 
lations and  of  number  of  employes  to  pa- 
form  the  particular  duties  with  safety  to 
themselves  and  their  coemployte,  or  of  any 
other  insufficiency,  or  by  reason  of  any  de- 
fect which  defect  Is  due  to  the  n^Ueence 
of  said  employer,  Its  officers,  agents,  serv- 
ants or  other  employes  in  its  cars,  engines, 
motors,  appliances,  machinery,  track,  roadbed. 
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boats,  works,  wharves,  or  other  equipment" 
Section  1. 

[1]  Witbont  determining  whether  a  recov- 
ery coold  be  sustained  because  of  any  of  the 
Insufficiencies  detailed  in  the  statnte  other 
than  negligence  of  the  company,  its  agents 
or  employte,  it  is  sufficient  to  say  that  there 
was  evidence,  as  already  indicated,  of  the 
segUgeBce  of  Sorrensen.  It  Is  not  necessary 
to  determine  whether  he  was  a  vice  principal 
or  a  coemploye  with  the  plalntlfl.  The  com- 
pany would  be  liable  for  his  negligence  in 
either  cai>acity. 

[2]  The  defendants,  however,  allege  error 
In  refusing  instructions  requested  by  them  to 
the  effect  that  a  recovery  could  not  be  allow- 
ed for  falling  to  furnish  safe  appliances,  ma- 
chinery, equipment,  or  Implements,  or  for 
falling  to  famish  competent  and  sufficient 
employes,  or  for  falling  to  promulgate  prop- 
er rules  and  regulations.  The  refusal  of 
these  requests  would  require  careful  consid- 
eration of  the  various  matters  referred  to, 
were  It  not  for  the  fact  that  the  Jury  found 
that  the  injury  was  caused  by  the  negligence 
of  Sorrensen.  That  is,  they  found  that  the 
skid  slipped  and  fell  because  the  north  end 
of  the  timber  was  pushed  off  first,  and  that 
was  done  by  Sorrensen's  direction  and  with 
his  assistance.  The  Injury  to  the  plaintiff  re- 
sulted from  the  fall  of  the  sill  on  the  skid, 
and  the  fall  was  caused  by  pushing  the  sill 
off  at  the  north  end  without  causing  a  corre- 
sponding movement  at  the  south  end.  In  this 
situation  the  Jury  were  warranted  in  the 
finding  of  negUgence  necessarily  Implied  in 
this  q>ecial  finding,  and  without  regard  to 
other  matters  referred  to  in  the  statute  and 
In  the  defendant's  request  The  negligence 
of  Sorrensen  resulting  in  the  plaintiff's  in- 
Jury  having  been  thus  found,  the  other  mat- 
ters or  Insufficiencies  referred  to  In  the  re- 
quests for  instructions  and  in  the  statute 
need  not  be  considered. 

Objections  were  made  to  the  evidence  of  a 
witness  who,  having  had  considerable  expe- 
rience in  similar  work,  was  allowed  to  tes- 
tify that  the  skids  used  were  of  insufflclent 
length,  and  should  have  been  made  smooth 
or  greased,  and  that  be  had  observed  thelise 
of  machinery  in  doing  such  work.  The  spe- 
cific objection  Is  that  opinion  evidence  was 
not  admissible.  If  this  should  be  conceded, 
we  must  still,  observe  the  wise  admonition  of 
the  Civil  Code  to  disregard  aU  technical  er- 
rors and  irregularities  which  do  not  afilrma- 
tively  appear  to  affect  substantial  rights.  It 
will  be  observed  that  the  sklda  were  fully  de- 
scribed, together  with  the  manner  in  which 
they  were  used,  and  all  the  details  of  the 
work  were  related.  It  was  held  In  Insurance 
Office  T.  Woolen  Mill  Co.,  72  Kan.  41,  82  Paa 


613 :  "It  Is  error  to  permit  a  witness  to  tes- 
tify to  the  ultimate  fact  to  be  determined  by 
the  Jury,  or  to  give  his  opinion  In  answer  to 
an  Inquiry  embracing  the  whole  merits  of 
the  case;  but  where,  upon  further  examina- 
tion, he  relates  in  detail  the  facts  and  cir- 
cumstances upon  which  his  opinion  or  state- 
ment is  based,  the  error  may  become  imma- 
terial."   Syl.  1. 

Further  citations  are  unnecessary.  Preju- 
dice from  the  ruling  complained  of  does  not 
affirmatively  appear,  nor  can  It  be  reason- 
ably inferred. 

[3]  Another  question  to  be  considered  re- 
lates to  the  liability  of  the  general  foreman, 
Mr.  Loving.  He  was  not  present  when  the 
injury  occurred,  and  took  no  part  in  the  work 
then  being  done,  except  to  direct  Sorrensen 
to  proceed  with  his  gang  and  unload  the  car. 
The  Jury  found  that  Loving's  negligence  con- 
sisted in  not  having  a  competent  foreman, 
while  having  authority  to  employ  and  dis- 
charge the  men.  Findings  6  and  11.  Thus 
the  liability  of  Loving  is  based  upon  the  fact 
that  he  had  an  incompetent  subforeman  un- 
der him,  whom  he  had  employed.  The  ulti- 
mate question,  however,  is  whether  Loving 
is  liable  because  he  employed  an  incompetent 
man.  For  while  the  petition  alleged  that 
Sorrensen  was  incompetent  and  charged 
Loving  as  well  as  the  company  with  knowl- 
edge of  such  incompetency,  there  is  no  evi- 
dence tending  to  prove  either  allegation,  ex- 
cept the  proof  that  Sorrensen  was  negligent 
In  this  one  Instance.  There  is  no  evidence 
that  at  the  time  Sorrensen  was  employed  or 
afterwards  (imtil  this  Injury  occurred)  IjOV- 
ing  bad  any  information,  notice,  or  reason  to 
suppose  that  he  was  not  competent  The 
rule  applicable  to  Loving  in  this  situation  is 
thus  stated  in  7  Labatt's  Master  &  Servant 
(2d  Bd.)  t  2592:  "The  cases  in  which  this 
question  has  arisen  are  comparatively  few, 
but  the  sound  rule  may  be  said  to  be  that 
the  superior  servant  or  middleman  is  not  an- 
swerable unless  he  had  some  direct  control 
or  participation  In  the  wrong  complained  of, 
or  possibly  in  the  event  of  his  being  careless 
in  their  choice."  EUis  v.  Southern  R.  Co.,  72 
S.  C.  466,  62  S.  E.  228,  2  U  B.  A.  (N.  S.)  378 
and  case  note,  6  Ann.  Cas.  307.  See,  also,  4 
Thompson  on  Negligence,  i  4908.  The  same 
principle  is  referred  to  in  HQssey  v.  Michael, 
91  Kan.  — ,  138  Pac.  596,  Just  decided. 

It  is  concluded  that  the  evidence  does  not 
sustain  the  Judgment  against  Loving,  and  so 
far  as  it  affects  Claud  Loving,  it  will  be  re- 
versed, but  the  Judgment  against  the  rall\yay 
company  and  S.  Sorrensen  will  be  afilrmed. 
The  cause  is  remanded  fop  the  neoessary 
modification  of  the  Judgment  in  the  district 
court    All  the  Justices  concurring. 


Digitized  by 


Google 


614 


138  PACIFIC  BEPORTEB 


(Kaa 


DAI/T  T.  ORBQO. 

(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(ByllaDut  by  the  Court.) 
Nbw  Tbial  (§§  95,  104*)— Gbounds— Newly 

DisoovEBED  Evidence. 

The  rules  that  dili£ence  must  be  shown  in 
order  to  entitle  a  party  to  a  new  trial  on  the 
ground  of  a  lack  of  opportunity  to  present 
his  evidence,  and  that  in  order  to  require  a 
new  trial  for  newly  discovered  evidence  such 
evidence  must  be  shown  not  to  be  merely  cumu- 
lative, followed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  «§  190-194,  218-220,  228 ;  Dec  Dig. 
§§  05,  104.*] 

Appeal  from  District  Gotirt,  Wyandotte 
County. 

Action  by  Harry  6.  Daly  against  Walter  8. 
Gregg.  From  Judgment  for  plainttft,  defend- 
ant appeals.    Affirmed. 

McAnany  &  Alden,  of  Kansas  City,  Kan., 
and  Percy  A.  Budd,  H.  S.  Julian,  and  T.  A. 
Milton,  all  of  Kansas  City,  Mo.,  for  appel- 
lant McFadden  &  Claflln,  of  Kansas  City, 
Kau.,  for  appellee. 

WEST,  J.  The  plaintiff  sned  for  $1,955.10 
on  an  account  for  labor  and  material.  The 
defendant  denied  the  indebtedness  aad  claim- 
ed that  the  plaintiff  owed  him  $684.09.  At 
the  close  of  a  Jury  trial  lasting  five  days,  a 
verdict  was  returned  In  favor  of  the  plaintiff 
for  $1,290.01,  and  a  new  trial  was  asked  for 
on  the  grounds  that  the  defendant  was  not 
offered  a  reasonable  opportunity  to  present 
Ills  evidence  and  be  heard  on  the  merits  and 
newly  discovered  evidence.  The  motion  was 
denied,  and  from  this  ruling  the  defendant 
appeals. 

As  to  the  first  ground,  the  showing  made 
was  to  the  effect  that  the  plaintiff  had  been 
away  engaged  In  contract  work,  and  did  not 
expect  the  trial  to  be  reached  as  soon  as  It  was, 
but  did  not  indicate  proper  diligence,  and  no 
error  is  apparent  in  the  ruling  of  the  court 
respecting  this  ground. 

The  alleged  newly  discovered  evidence 
went  to  the  value  of  putting  In  and  removing 
test  pumps,  and  from  the  defendant's  affi- 
davit there  Is  an  Intimation  that  the  plaintiff 
and  other  witnesses  testified  that  it  was  worth 
$50  each,  and  the  names  of  a  number  of  wit- 
nesses are  given  whose  testimony  It  is  claim- 
ed could  be  had  if  a  new  trial  were  granted, 
whose  t^timony  would  be  to  the  effect  that. 
Instead  of  $50,  the  reasonable  value  would  be 
about  $10.  It  is  Impossible  to  tell  from  the 
reeord  what  effect  upon  the  Jury  the  evidence 
as  to  the  value  of  the  test  pumps  had,  or 
what  evidence  Was  Introduced;  but,  from  the 
intimatiou  referred  to.  It  would  seem  that  the 
testimony  now  sought  to  be  used  would  be 
cumulative,  and  no  reason  is  shon'n  why 
it  could  not  have  been  had  at  the  trial  had 
proper  diligence  been  used.  It  was  alleged 
that  the  defendant  was  prevented  from  hav- 


ing these  witnesses  present,  but  no  reason  is 
given  why  their  depositions  could  not  have 
been  taken.  The  itemized  bUl  shown  in 
plaintifTs  brief  gave  full  warning  of  a  $50 
charge  for  putting  In  and  removing  test 
pumps,  and  the  defendant  cannot  consistently 
claim  that  he  was  surprised  at  evidence 
which  went  to  establish  sudi  charge  as  rea- 
sonable.. The  verdict  Etnd  the  difference  be- 
tween the  claims  of  the  two  parties  show  that 
the  Jury  either  credited  the  plaintiff's  daim 
with  almost  the  entire  amount  of  the  defend- 
ant's claim  or  else  discarded  the  latter  and 
reduced  the  former;  and,  wbUe  it  is  impossi- 
ble to  determine  from  the  abstract  how  many 
test  pumps  were  in  controversy,  there  is  noth- 
ing to  show  that  the  value  of  putting  in  and 
removing  testified  to  by  the  plaintiff  was  ta^- 
en  as  true  by  the  Jury. 

While  the  granting  of  a  new  trial  is  largely 
discretionary,  its  refusal  cannot  be  availed  ui 
unless  material  error  is  shown.  The  role  laid 
down  in  City  of  Sedan  v.  Church,  29  Kaii. 
190,  dted  by  the  counsel,  is  that  a  new  trial 
should  be  granted  whenever  in  the  opinion  of 
the  trial  court  the  party  has  not  in  all  prob- 
ability had  a  reasonably  fair  trial.  The  Civil 
Code  (secUon  307  [Gen.  St  1909,  S  5901]) 
provides  that  a  new  trial  shall  not  be  granted 
unless  on  the  pleadings  and  on  the  evidence 
offered  at  the  trial  and  on  the  motion  for  a 
new  trial  the  court  shall  be  of  the  opinion 
that  the  verdict  or  decision  is  wrong  in  irtiole 
or  In  some  material  part 

The  affidavits  of  two  witnesses  as  to  their 
knowledge  of  the  value  of  putting  in  and 
removing  test  pumps  were  offered,  but  it  ap- 
pears that  the  testimony  of  these  coiUd  have 
been  had  upon  trial  by  the  use  of  ordinary 
means  and  diligence. 

To  require'  the  granting  of  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  a 
dear  showing  of  diligence  is  necessary  (Cuda- 
hy  V.  Hays,  74  Kan.  124,  85  Pac.  811),  and 
that  it  is  not  cumulative  (Strong  v.  Moore, 
76  Kan.  487,  89  Pac.  895).  Certain  other 
questions  suggested  touching  the  appeal  and 
the  Code  requirement  of  producing  the  evi- 
dence on  a  motion  for  a  new  trial  need  not  be 
considered,  as  regardless  of  them  the  ruling 
of  the  trial  court  appears  to  have  been  cor 
rect 

Such  ruling  is  therefore  affirmed.  AU  the 
Justices  concurring. 


SIMMONS  et  al.  v.  SHAFT,  t 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Syllaiut  by  the  Court.) 
1.  Baii-ment   (I   1*)— Pabtnkbship   (J  32*)- 
Cattle  Contbact. 

The  owners  of  certain  cattle  delivered 
them  to  another  to  keep  for  a  term  of  years, 
the  increase  to  be  divided  as  specified,  the  orig- 
inal herd  to  be  returned  at  the  end  of  the  term. 
A  certain  shrink  was  to  be  borne  by  such  own- 
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«r8,  and  any  loaa  above  that  to  be  borne  in  fixed 
proi>ortionB  by  the  parties,  such  owners  to  pay 
the  taxes.  Held,  that  such  other  party  thereby 
became  bailee  of  such  cattle,  and  not  a  partner- 
ship  owner  thereof. 

(Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  It  1-12;  Dec.  Die.  §  1  ;•  Partner- 
ship, Cent.  Dig.  §  34;  Dec.  Dig.  §  32.* 
-For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  pp.  673-«76;  voL  6,  pp.  6191-6202; 
vol.  8,  pp.  7746,  7747.] 

2.  Estoppel   (S   56*)  —  Elbments  —  Sam  by 

BAII.EB— RATinCATION  BT  OWNEB. 

One  who  bought  such  cattle  of  such  bailee 
sought  to  defend  title  against  the  owners  by 
showing  permission  and  ratification  of  sales 
and  exchanges  made  by  the  bailee.  Held,  that 
SDch  permission  and  ratification,  if  shown, 
would  not  avail  such  purchaser  unless  he  was 
himself  deceived  or  misled  thereby. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  {  142 ;    Dec.  Dig.  i  56.*] 

3.  New  Trial  (§  104*)— Gkoijnd— Newit  Dis- 
co vebed  Evidence. 

The  rule  that  to  require  the  granting  of  a 
new  trial  on  the  ground  of  newly  discovered 
evidence  such  evidence  must  be  other  than  cu- 
mulative followed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Di«.  a  218-220,  228;   Dec.  Dig.  f  104.*] 

Appeal  from  District  Conrt,  €hase  County. 

Action  by  J.  A.  Simmons  and  anotber 
against  Claude  Shaft  From  a  Judgment  for 
-plaintUfs,  defendant  appeals.     Affirmed. 

Dudley  DooUttle  and  Walter  Gresbam, 
both  of  Cottonwood  Falls,  for  appellant  J. 
X.  Simmons,  of  Digbton,  and  3.  S.  Simmons, 
of  Hutchinson,  pro  se. 

WEST,  J.  In  1906  one  of  the  plaintiffs  on 
behalf  of  both  entered  into  a  written  contract 
with  one  N.  D.  Band  concerning  about  50 
bead  of  cattle  which  were  owned  by  the 
plaintitfs  and  placed  in  charge  of  Rand. 
The  petition  alleged  that  about  two  years 
later  Rand  delivered  to  the  defendant  17 
head  of  these  cattle;  that  the  plaintiffs  de- 
manded their  return,  which  was  refused, 
and  they  prayed  Judgment  for  their  alleged 
value,  ^0.  They  recovered  Judgment  for 
$190,  and  the  defendant  appeals. 

[1]  Various  rulings  are  complained  of,  but 
the  assignments  of  error  are  mostly  based 
on  the  theory  that  the  plaintiffs  and  Rand 
owned  the  cattle  in  partnership,  and  that, 
as  the  plaintiffs  allowed  him  to  have  posses- 
sion and  appear  to  be  the  owner,  they  are 
estopped  to  deny  his  authority  to  sell  and 
pass  title.  The  portions  of  the  contract  re- 
lating to  the  original  herd  are  as  follows: 

"The  said  J.  A.  Simmons  furnished  to  the 
said  M.  D.  Rand,  fifty  head  of  cows  branded 
J.  S.  on  left  hip,  also  one  bull  registered, 
white  faced,  called  Barnard,  to  keep  on  the 
terms  hereinafter  named  for  a  term  of  three 
years  from  this  date  to  wit: 

"The  said  Rand  Is  to  receive  said  cows  at 
Clements,  Kansas,  to  feed  and  care  for  the 
same  and  to  breed  the  cows  to  said  buU  and 
divide  the  first  year's  increase  at  the  end  of 
the  second  year,  to  wit;  On  October  15th,  1908, 


and  the  increase  of  the  said  stock  for  the 
next  two  years  at  the  end  of  this  contract  to 
wit  on  October  IBth,  1909.  •  •  •  At  the 
end  of  said  term  the  said  Rand  Is  to  return 
to  the  said  J.  A.  Simmons  all  the  original 
herd  with  the  following  shrink,  the  cows  to 
be  valued  at  $20.00  each  and  the  bull  at 
$60.00.  The  said  J.  A.  Simmons  is  to  stand 
a  shrink  of  six  per  cent  in  value  for  the  first 
year,  and  any  loss  above  that  is  to  be  borne 
two-fifths  by  the  said  Simmons  and  three- 
fifths  by  the  said  Rand.  If  the  bull  dies  or 
becomes  disabled  he  is  to  be  replaced  by  the 
said  Simmons  but  the  said  Simmons  need  not 
replace  any  cows  that  die.  The  said  Sim- 
mons is  to  pay  the  taxes  on  the  said  original 
herd  of  cattle." 

According  to  the  terms  of  this  contract 
Rand  was,  as  to  the  cattle  composing  the 
original  herd,  a  bailee  and  not  a  partner; 
the  cattle  furnished  by  the  plaintiffs  still  be- 
longing to  them,  and  to  be  returned  to  them 
at  the  time  specified.  Shephard  v.  Pratt  16 
Kan.  209;  Rider  v.  Hammell,  63  Kan.  733, 
66  Pac.  1026;  Concannon  v.  Rose,  9  Kan. 
App.  791,  59  Pac.  729;  Beard  v.  Rowbind,  71 
Kan.  873,  81  Pac.  188. 

[2]  The  answer  set  up  the  ignorance  of  the 
defendant  that  the  plaintiffs  claimed  to  be 
the  owners  of  the  cattle,  and  an  alleged  es- 
toppel arising  from  th^  acquiescence  in  or 
ratification  of  Rand's  deaUng  with  them. 
The  defendant  complains  of  the  refusal  of  an 
instruction  to  the  effect  that  if  the  plaintiffs 
Imowlngly  permitted  Rand  to  deal  with  the 
cattle  as  his  own,  and  ratified  sales  or  ex- 
changes made  by  him,  they  would  be  estopped 
to  deny  title  in  him  of  the  cattle  sold  to  the 
defendant  While  a  proper  instruction  upon 
the  subject  ought  if  offered,  to  have  been 
given,  it  was  not  error  to  refuse  the  one  re- 
quested, as  it  failed  to  confine  the  effect  of 
such  estoppel  to  one  deceived  by  such  permis- 
sion and  ratification.  There  was  no  showing 
that  the  defendant  had  been  misled  by  such 
alleged  conduct  on  the  part  of  the  plaintiffs, 
and,  unless  he  was,  it  is  not  perceived  how 
it  could  constitute  a  defense.  Dent  v.  Smith, 
76  Kan.  381,  92  Paa  307.  The  mere  fact  that 
the  cattle  were  in  Rand's  possession  would 
no  more  authorize  him  to  sell  them  than  the 
possession  of  a  livery  team  would  authorize 
the  bailee  to  sell  and  pass  title  to  property 
hired  for  temporary  use  Ladd  v.  Brewer, 
17  Kan.  204.  An  instruction  that,  if  the  Jury 
found  that  Rand  sold  some  of  the  plaintiff's 
cattle  to  the  defendant  the  only  other  ques- 
tion would  be  as  to  the  amount  of  recovery,  is 
criticised;  but,  as  it  left  for  the  Jury  to 
say  whose  the  cattle  then  were  (plaintiff's 
or  Rand's),  no  error  is  apparent. 

It  is  suggested  that  as  Shaft  innocently 
bought  the  cattle,  knowing  nothing  of  any 
claim  by  the  plaintiffs,  he  was  less  negligent 
than  they,  and  should  not  be  the  one  to  suf- 
fer the  loss.    There  was  testimony,  however. 
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indicating  that  most  of  the  cattia  were  brand- 
ed In  a  way  which  might  cause  a  prudent 
purchaser  to  Inquire  into  their  real  owner- 
ship. At  any  rate  no  Instruction  on  this 
point  was  requested,  and  the  Jury  with  all 
the  facts  found  generally  in  fayor  of  the 
plaintiffs,  and  no  error  Is  apparent  in  such 
finding. 

Complaint  la  made  of  an  instruction  touch- 
ing the  buiSen  of  proof,  which  though  not 
happily  worded,  we  do  not  find  to  hare  been 
materially  prejudicial. 

[3]  A  motion  for  a  new  trial  was  supported 
by  an  affidavit  setting  forth  alleged  newly 
discovered  evidence,  but  this  appeared  to  be 
enmulatlve,  and  hence  was  Insufficient  Daly 
V.  Gregg,  138  Pac.  614. 

The  Judgment  la  affirmed.  All  the  Justices 
concurrlnS' 


PALOMINO  V.  ATCHISON,  ff.  A  S.  F.  RY. 

CO.t 

(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(8vaahu$  hy  th«  Court.) 

1.  MAsrrEB  AND  Sekvant  (8  113*)— Inji^t  to 
Skbvakt— "Obstbuctioh  . " 

In  loading  laila  on  a  flat  car,  one  of  them 
was  BO  laid  as  to  project  over  the  side  of  the 
car,  and  an  employ^  In  lifting  another  rail  up- 
on the  car  struck  his  hand  agaiuBt  the  project- 
ing raU  and  sustained  an  injo^.  In  an  action 
to  recover  far  the  injury,  it  la  held  that  the 
projecting  rail  was  not  an  "obstruction"  with- 
n  the  meaning  of  the  Brnployers'  Liability  Act 
(Laws  1911,  c.  239),  which  provides,  among 
other  things,  that  a  railroad  company  shall  be 
liable  to  an  employ^  who  shall  be  iDJured  by 
reason  of  "any  insufficiency  of  dearanoe  of  ob- 
structions." 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  213,  224-227 ;  Dec  Dig. 
S  113.* 

For  other  defimti<ws,  see  Words  and  Phras- 
es, vol.  6,  pp.  4890-t994.] 

2.  Masteb  and  Servant  (5  113*)— Injtjbt  to 

SSBVAT4T— "CLBABANOK    O!    ObSTBTJCTIONS." 

"Clearance  of  obstmctionB,"  as  used  in 
the  act,  means  the  removal  of  impediments  that 
would  interfere  with  the  passage  of  engines, 
coaches,  cars,  or  trains,  or  the  safety  of  em- 
ployes working  on  or  near  vehicles  moving  over 
the  rails  of  a  railroad. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  21B,  224-227;  Dec.  Dig. 
i  113.»] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Anastaslo  Palomino  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  defendant  and  plaintiff 
appeals.    Affirmed. 

J.  M.  Stark,  of  Tbpeka,  for  appellant.  W. 
R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott  &U 
of  Topeka,  for  appellee. 

JOHNSTON,  C.  J.  This  was  an  action  to 
recover  damages  for  personal  Injuries  sus- 
tained. Anastaslo  Palomino,  the  appellant 
was  in  the  employ  at  the  Atchison,  Topeka  & 
Santa  F6  Railway  Company,  the  appellee,  at 


W^lngton,  as  a  common  laborer  on  March 
5,  1912.  With  23  other  men  he  was  engaged 
in  the  loading  of  rails  on  a  hat  car.  These 
men  were  working  in  two  gangs  of  about 
11  and  13,  respectively;  the  appellant  work- 
ing with  the  larger  gang.  Palomino  had 
been  at  work  for  about  two  hours  what  he 
sustained  the  Injury  upon  which  this  action 
Is  grounded.  The  floor  of  a  flat  car,  accord- 
ing to  the  evidence,  is  about  fonr  feet  above 
the  top  of  the  rail,  and  the  rails  had  been 
loaded  on  this  particular  car  to  a  height  of 
about  12  to  14  inches.  Appellant  was  lifting 
at  one  end  of  a  curved,  or  crooked,  rail  which 
was  about  30  feet  in  length  and  weighed  62 
pounds  to  the  yard.  When  the  rail  was 
thrown  upon  the  car,  appellant's  left  hand 
was  caught  between  that  rail  and  one  which 
was  projecting  from  the  car,  of  which  It  was 
alleged  appellee  had  or  ediould  have  had 
knowledge,  causing  a  fracture  of  the  little 
finger  and  an  injury  to  another.  It  was  al- 
leged that  the  injury  was  permanent  and 
that  appellant  sustained  damages  in  the  sum 
of  $3,000.  The  case  was  submitted  to  the 
jury  on  appellant's  evidence,  upon  which  a 
verdict  in  favor  of  the  railway  company  was 
returned.  With  It  special  findings  were  made 
to  the  effect  that  the  rail  which  appellant 
and  12  others  were  lifting  at  the  time  of  his 
injury  was  somewhat  curved  and  weighed  52 
pounds  to  tbe  yard,  that  the  rail  against 
which  he  struck  his  hand  projected  a  little 
over  the  side  of  the  car,  that  appellant  knew 
that  it  did  project  tmd  that  he  bad  previ- 
ously h^ped  to  lift  other  rails  over  the  pro- 
jecting one,  that  he  had  not  made  any  effort 
to  push  that  rail  back  on  the  car  after  notic- 
ing that  It  projected,  and,  further,  that  neith- 
er the  foreman  of  the  men  nor  his  assistant 
knew  that  the  rail  projected  over  the  side  of 
the  car  prior  to  the  Injury  of  appellant 

[1, 2]  Complaint  Is  made  of  the  rulings  of 
the  trial  court  In  Instructing  the  jury.  Sev- 
eral Instructions  were  requested  upon  the 
theory  that  the  facts  of  the  case  came  with- 
in the  provisions  of  chapter  239,  Laws  of 
1911,  the  Bmployers'  liablUty  Act  ■which 
takes  away  the  defenses  of  contrlt)ntory  neg- 
ligence and  assumption  of  risk  In  certain 
classes  of  cases.  The  contention  Is  that  the 
rail  which  projected  somewhat  over  the  side 
of  the  car  on  which  appelant  was  helping 
to  load  the  rails  was  an  "insufficiency  of 
clearance  of  obstructions,"  and  also  that 
there  was  an  insufficient  number  of  employes 
to  load  the  rails  with  safety  to  the  men.  The 
act,  so  far  as  pertinent  to  this  Inquiry,  pro- 
vides: "That  every  company,  corporation,  re- 
ceiver or  other  person  operating  any  railroad 
In  this  state  shall  be  liable  in  damages  to 
any  person  suffering  injury  while  he  is  em- 
ployed by  such  carrier  operating  such  rail- 
road •  •  •  for  such  injury  ♦••  re- 
sulting in  whole  or  In  part  from  the  negli- 
gence of  any  of  the  officers,  agents  or  em- 
ployes of  such  carrier;  or  by  reason  of  any 
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Inanffldency  of  deameas  of  obstructlonB, 
*  *  *  or  rules  and  regnlattons  and  of 
nnmber  of  employes  to  perform  the  particu- 
lar datles  with  safety  to  themselves  and  their 
coemployfis.  *  •  •  "  Laws  1911,  c.  239,  {  1. 
It  Is  argued  that  the  projecting  rail  on  the 
flat  car  was  an  obstruction  and  that,  as  the 
injury  of  appellant  resulted  from  It,  a  lia- 
bility of  the  company  arose  under  the  statute 
regardless  of  negligence.  The  court.  In  its 
Instructions,  appears  to  have  eliminated  from 
the  case  the  defenses  of  assumption  of  risk 
and  contributory  negligence  except  so  far  as 
the  latter  might  affect  the  amount  of  re- 
covery under  the  rule  prescribed  In  section 
2  of  the  Employers'  Liability  Act  But  it  Is 
contended  tliat  the  rule  should  have  been 
more  plainly  stated  and  that  the  refusal  of  a 
requested  Instruction  upon  the  subject  was 
error.  Was  the  projecting  rail  over  which 
appellant  was  loading  rails  an  "Insufficiency 
of  clearance  of  obstructions"?  The  expres- 
si(m  evidently  means  an  insufficiency  of  space 
between  engines,  cam,  coaches,  and  trains 
which  must  pass  on  fixed  tracks  or  between 
them  and  objects  along  the  tracks.  If  the 
apace  between  them  was  so  narrow  as  to  im- 
peril employes  wortdng  upon  the  cars  or  upon 
the  ground,  there  would  be  insufficient  clear- 
ance. One  of  the  definitions  of  the  term 
"clearance,"  as  applied  to  railroad  operation, 
giyen  in  Funk  &  Wagnalls'  New  Standard 
Dictionary,  p.  498,  is:  "A  space  between 
the  guard,  cross  rails,  and  frog  at  cros:^ngB, 
which  secnres  the  uninterrupted  passage  of 
a  car  or  engine."  And  of  the  term  "clear- 
ance-point" the  definition  given  Is:  "The 
place  where  a  side  and  main  track  are  suffi- 
cient in  width  to  allow  of  one  train  clear- 
ing another."  As  to  mechanics  the  defini- 
tion of  "clearance"  la :  "The  space  by  which 
a  moving  machine  or  part  clears  something." 
The  word  "clear"  is  defined  as:  "Unbroken 
or  nnobstmcted  distance  of  space,  as  betweem 
two  things  where  nothing  Intervenes."  The 
placing  of  mall  cranes,  water  tanks,  tele- 
graph poles,  switch  stands,  station  bnlldlngs, 
or  the  awnings  on  the  same,  or  other  struc- 
tures, so  close  to  the  track  as  to  endanger  the 
Bafety  of  employes  on  passing  trains,  are  11- 
Instrations  of  the  lack  of  sufficient  clearance. 
An  example  of  this  is  shown  in  St  L.,  Ft 
S.  A  W.  K.  Co.  T.  Irwin,  37  Kan.  701,  16  Pac. 
146, 1  Am.  St  Rep.  266,  where  the  overhead 
beams  of  a  railroad  bridge  were  so  low  as  to 
sweep  off  a  brakeman  standing  on  the  top 
of  a  passing  train.  Another  Is  where  a 
switch  stand  with  an  arrowhead  on  top  was 
placed  between  two  tracks  so  as  to  leave  only 
a  space  of  nine  Indies  between  the  switch 
target  and  a  car  passing  over  the  tracks,  with 
the  result  that  a  trainman  was  knocked  from 
a  ladder  on  the  side  of  a  car. .  Rullway  Co.  v. 
MkhadSt  67  Kan.  474,  46  Pac.  93&  The  pro- 
jection of  a  bow  window  of  a  station  house 
with  a  signal  post  in  front  of  It  left  so  nar- 
row a  space  between  them  and  the  railroad 
track  that  a  person  walking  along  the  sta- 


tion platform  to  board  an  incoming  train 
was  Injured  by  It  is  another  illustration,  and, 
while  this  case  does  not  come  within  the 
operation  of  the  act  In  question.  It  serves 
to  Uluatrate  what  may  be  called  "Insufficiency 
of  <dearanoe  of  obstructions."  Edwards  v. 
Railroad  Co.,  90  Kan.  183, 133  Pac.  728.  The 
obstruction  for  which  insufficiency  of  clear- 
ance is  made  a  ground  of  liability  does  not  in- 
clude the  article  or  thing  being  moved  by  em- 
ployee on  or  off  cars  or  from  one  place  in  the 
yard  or  building  to  another.  If  it  applied  to 
rails  that  were  being  loaded  on  cars.  It  would 
be  equally  applicable  to  barrels,  boxes,  or 
'packages  that  were  being  moved  from  one 
part  of  a  warehouse  or  station  to  another. 
In  tbat  view  it  would  Include  piles  of  ties 
and  rails  and  other  supplies  in  the  railroad 
yard,  and  also  wheelbarrows  and  tools  used 
on  railroad  premises.  In  a  sense,  every  tool 
or  Instrument  used  by  an  employ^  and  every 
article  or  thing  handled  by  him  on  or  about 
railroad  premises  Is  an  obstruction,  but  it  is 
clear  that  these  things  were  not  within  the 
legislative  purpose  in  the  enactment  under 
consideration.  In  railroad  parlance  "clear- 
ance of  obstructions"  means  the  removal  of 
impediments  that  would  interfere  with  the 
passage  of  engines,  cars,  and  trains,  or  the 
safety  of  those  performing  duty  on  or  near 
vehicles  moving  on  or  over  the  rails  of  a 
railroad.  If  the  car  with  the  projecting  rail 
bad  been  passing  along  the  railroad  and  the 
projection  tiad  struck  an  employe  who  was 
on  duty  close  to  the  track,  such  projection 
might  be  regarded  as  an  obstruction  under 
the  statute;  but  the  fact  that  one  of  the  rails 
which  were  being  loaded  on  a  standing  car 
was  not  laid  straight  with  the  others  does 
not  constitute  such  rail  an  "obstruction" 
within  the  meaning  of  the  act  It  is  no  more 
within  the  statute  than  an  Irregularly  laid 
or  protruding  tie  would  be  if  workmen  had 
placed  it  in  a  pile  which  they  were  building 
upon  the  ground.  We  conclude  that  the  pro- 
jecting rail  did  not  constitute  an  "insuffi- 
ciency of  clearance  of  obstructions"  and  is 
clearly  outside  of  that  provision  of  the 
statute. 

The  appellant  alleged  that  there  was  not  a 
sufficient  number  of  employes,  and  this  is 
alleged  to  be  another  ground  of  liability  un- 
der the  same  act  It  appears,  however,  that 
the  court  instructed  the  jury  that  If  the  com- 
pany failed  to  furnish  a  sufficient  number  of 
men  to  do  the  work  with  safety,  and  that 
the  injury  resulted  from  such  fUlure,  the 
railway  .company  would  be  liable.  The  gen- 
eral finding  of  the  jury  in  favor  of  the  rail- 
way company  is  equivalent  to  a  finding 
that  there  was  no  Insufficiency  in  that  re- 
spect This  and  the  claim  relating  to  ob- 
structions are  the  only  ones  made  by  appel- 
lant under  the  provisions  of  the  Employers' 
liabUity  Act 

In  the  petition  there  were  allegations 
charging  negligence  on  the  part  of  appellee, 
bnt  the  special  and  general  flndings^f  the    . 
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Jury  negattre  these  charges.  Appellant 
claims  that  the  appellee  did  not  elect  to 
come  within  the  provisions  of  the  Workmen's 
Compensation  Act  (Laws  1911,  c.  218),  and 
that  it  is  therefore  deprived  of  the  defense 
of  assumption  of  risk.  Nothing  in  the  ab- 
stract shows  what,  if  any,  action  the  appellee 
had  taken  with  respect  to  this  act;  but  If  It 
be  assumed  that  It  has  not  elected  to  come 
within  Its  provisions,  and  that  therefore  as- 
sumption of  risk  by  the  employ^  is  not  a 
defense,  there  Is  stlU  no  error  In  the  In- 
structions, as  the  court  In  Its  charge  did  not 
place  this  burden  upon  appellant  nor  instruct 
the  Jury  that  proof  of  this  defense  would 
defeat  a  recovery  by  him. 

The  Judgment  of  the  district  court  will  be 
affirmed.    All  the- Justices  concurring. 


RITCHIE  T.  CITY  OP  TOPEKA. 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Byllabui  ly  the  Court.) 

1.  MUNICIFAI.  COKPOBATIONS  (§  362*)— Pavk- 
MENT  CONTBACT— laQUlDATED   DaUAOES  FOE 

Delay— Waiveb. 

In  a  paving  contract  it  was  provided  that 
time  was  material,  that  the  work  should  be 
completed  in  a  fixed  time,  and  that  the  contrac- 
tor would  forfeit  to  the  city  $10  for  each  day 
of  delay  beyond  the  stipulated  time.  The  city, 
by  its  own  act  and  omissionj  prevented  the  con- 
tractor from  proceeding  with  the  work  for  a 
considerable  part  of  the  allotted  time,  and, 
when  an  application  for  an  extension  of  the 
time  was  presented  to  the  city  authorities  by 
the  contractor,  they  agreed  that  the  contractor 
should  proceed  with  the  work  thereafter,  and 
complete  it  within  a  reasonable  time.  Bcld, 
as  the  city,  by  its  fault  and  neglect,  prevented 
the  contractor  from  proceeding  witii  the  work, 
and  as  it  subseqaenuy  agreed  to  an  extension 
of  the  time  of  completion,  it  waived  the  time 
provision  of  the  original  contract,  and  is  not 
in  a  position  to  insist  on  a  payment  of  liqui- 
dated damages  for  the  delay  m  the  completion 
of  the  work. 

[Ed.  Note. — For  other  cases,  gee  Municipal 
Corporations,  Cent  Dig.  ij  884,  895;  Dec.  Dig. 
g  302.  •] 

2.  Refxbencb  (I  8*)— Obounds— Complioatbd 

Account. 

In  an  action  to  recover  on  the  paving  con- 
tract, the  city  pleaded  by  way  of  set-oflf  over- 
payments made  on  a  previous  contract  between 
the  plaintiff  and  the  dfy  for  the  construction 
of  a  sewer,  and,  as  the  settlement  of  the  claims 
of  the  parties  involved  the  examination  of  a 
long  and  intricate  account  between  them,  the 
court  was  warranted  in  directing  a  reference 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  $S  13-23;   Dec.  Dig.  {  8.*] 

3.  Municipal  Oobpobations  (J  358*) — Sbw- 
eb  constbucnon  contbact  —  decision  of 
Enoineeb^Recovebt  of  Ovebchabobs. 

In  the  sewer  contract  it  was  provided  that 
the  work  should  be  done  under  the  supervision 
and  to  the  satisfaction  of  the  city  engineer, 
that  his  interpretations  of  the  plans  and  specifi- 
cations were  to  be  binding  and  final,  that  he 
was  to  decide  all  questions  which  might  arise 
as  to  the  amount  and  quality  of  the  work  done; 
and  he  or  his  assistant  were  present  on  the 
work  almost  every  day  during  its  progress. 
During  the  time  the  city  engineer  changed  the 


grades  of  the  sewers,  thus  reUeving  the  con- 
tractor from  much  of  the  work  provided  for 
in  the  contract,  and  the  contractor  presented 
claims,  and  secured  the  approval  of  the  same 
i)y  the  city  engineer,  for  much  material  not 
furnished,  and  for  a  great  deal  of  work  that 
was  not  done.  The  estimates  of  the  city  en- 
gineer, which  were  not  made  in  good  faith,  em- 
braced large  overcharges,  and  on  these  pay- 
ments were  made  by  the  cit7  without  knowledge 
of  their  fictitious  character.  Held,  that  the 
fact  that  the  estimated  and  decisions  were  made 
by  the  dty  engineer  did  not  preclude  a  recov- 
ery of  the  overcharges  by  the  dty. 

[Ed.  Note. — For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  f  890;  Dec.  Dig.  i 
358.  •] 

4.  MuNioiPAi.  Cobpobatiohs  ({  375*)  —  Ik- 

FBOVEMENT  CONTRACTS  —  VoiiUNTABY  PAY- 
MENT—RECOVEBT. 

The  rule  as  to  voluntary  payments  does 
not  prevent  a  recovery  by  the  dty  of  its  mon- 
ey from  the  contractor  who  received  the  illegal 
and  unauthorized  payment  from  dty  officers. 

[Ed.  Note.— For  other  cases,  see  Muuidpal 
Corporations,  Dec.  Dig.  |  376.*] 

5.  Municipal.  Corporations  (5  375*)— Seweb 
Construction  OoNTaACT— Action  fob  Oveb- 
OHABOES— Pasties. 

The  contract  being  vnth  the  dty,  and  it 
having  issued  improvement  bonds  to  pay  for 
the  construction  of  the  sewer  binding  upon  the 
municipality  as  a  whole,  the  dty  is  the  proper 
party  to  sue  fur  the  overcharges,  although  the 
property  in  the  benefit  district  will  be  assessed 
for  the  payment  of  the  improvement  bonds. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  f  375. ♦] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  John  Ritchie  against  the  City  of 
Topeka.  From  a  Judgment  for  defendant, 
pUlatiff  appeals.    Modified  and  affirmed. 

J.  J.  Schenck,  of  Topeka,  for  appellant 
W.  C.  Balaton  and  F.  G.  Drenning,  both  of 
Topeka,  for  api>ellee. 

JOHNSTON,  C.  J.  The  controversy  In 
this  action  grew  out  of  two  contracts  be- 
tween the  parties,  one  for  the  paving  of 
streets  and  alleys,  and  an  earlier  one  for  the 
construction  of  a  sewer.  John  Ritchie,  the 
appellant,  brought  the  action  to  recover  f  12,- 
343.76  for  the  paving  of  streets  and  alleys  in 
the  city  of  Topeka  under  a  contract  with 
the  city  made  in  April,  1909,  in  which  It  was 
stipulated  that  the  work  was  to  be  com- 
pleted on  or  before  January  1, 1910,  and  that 
for  every  day  that  the  work  remained  un- 
completed after  that  time  Ritchie  should 
forfeit  $10  per  day.  The  contract  was  not 
fully  executed  untU  October  27,  1910,  and 
at  that  time  the  city  engineer  estimated  that 
there  was  due  Ritchie  the  sum  sued  for. 
The  d^  answered,  setting  up  a  counter- 
claim of  $3,000  as  liquidated  damages,  the 
amount  alleged  to  have  been  forfeited  bj 
Ritchie  by  delaying  the  completion  of  the 
paving  for  300  days  after  the  stipulated  tine. 
The  city  also  pleaded  a  set-ofC  of  $23,665.50 
arising  from  alleged  overpayments  on  a 
sewer  contract  entered  into  by  Ritdiie,  and 
his  partner,  Hanley,  with  the  dty  on  March 


•For  other  cases  see  same  topic  sod  section  NUMBER  In  Dec.  Dig.  ft  Am,  Dig.  Key-No.  S«ri«a  ft  Rep'r  ladtxat 
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20,  1905.  Ab  to  the  set-off,  It  wag  alleged 
that  Bltchle  and  his  partner  received  pay- 
ment for  certain  'sewers  not  constructed,  and 
that  the  city  engineer,  without  the  consent 
or  knowledge  ot  the  city,  Included  in  his 
estimates  such  overcharges  to  the  amount  of 
aboDt  $5,740.50.  It  was  further  alleged  that 
the  city  engineer  raised  grades,  and  changed 
the  size  of  sewers,  thus  relieving  Ritchie  of 
the  excavation  of  about  13,000  cubic  yards 
provided  for  In  the  contract,  and  gave  esti- 
mates of  the  work  as  If  it  had  been  fully 
performed  in  accordance  with  the  require- 
ments of  the  contract,  and  that  in  this  way 
Ritchie  was  overpaid  the  sum  of  about  $7,- 
800.  It  was  further  alleged  that  there  was 
an  overcharge  in  the  rock  excavations  to  the 
extent  of  $10,125,  and  that  the  dty  engineer 
included  this  overcharge  in  bis  estimates, 
and  thereby  enabled  Ritchie  to  obtain  pay- 
ment for  work  which  was  not  done.  In  his 
reply  Ritchie  alleged  that  the  delay  in  com- 
pleting the  paving  contract  was  caused  by 
the  dty,  and,  further,  that  If  the  dty  had 
any  right  to  claim  a  forfeiture  for  failure 
to  complete  the  contract  within  the  spedfled 
time.  It  had  been  waived.  As  to  the  set-off 
claimed  under  the  sewer  contract,  Ritchie 
replied  that  the  work  was  done  in  accord- 
ance with  the  directions  of  the  dty  engineer, 
who  was  acting  for  the  dty,  and  that  no 
changes  in  the  work  done  or  material  fur- 
nished were  made  except  such  as  were  order- 
ed by  the  dty  engineer  with  the  knowledge 
of  the  dty.  He  also  averred  that  work  not 
Included  in  the  contract  was  done  under  the 
direction  and  approval  of  the  dty  engineer 
In  place  of  work  contracted  for,  but  not  per- 
formed, and  that  this  substitution  was  made 
with  the  knowledge  of  the  dty,  and  that  all 
the  money  paid  to  him  under  the  sewer  con- 
tract had  been  folly  earned,  and  was  Justly 
due. 

[2]  The  pleadings  disclosed  that  a  trial  of 
the  case  involved  an  examination  of  a  long 
and  intricate  account  between  the  parties 
which  included  many  Items,  and  was  too 
complicated  to  be  tried  by  a  Jury,  and  the 
conrt  rightly  determined  it  was  a  referable 
one,  and  on  its  own  motion  referred  the  case 
to  Robert  Stone,  Esq.,  with  power  to  try  the 
issues,  and  report  his  findings  of  fact  and 
conduslons  of  law  to  the  court  within  a 
fixed  time.  Upon  a  trial  by  the  referee  he 
fouid  that  Ritchie  had  furnished  material 
and  done  work  under  the  paving  contract  for 
which  he  was  entitled  to  $10,941.33,  but 
that,  because  of  hla  delay  In  completing  the 
contract,  the  dty  was  entitled  -to  a  deduc- 
tion of  $2,000,  which  left  a  balance  due 
Ritchie  under  that  contract  of  $8,941.38.  He 
also  found  that  Ritchie  was  Indebted  to  the 
city  for  payments  made  to  him  on  over- 
charges under  the  sewer  contract  in  the 
sum  of  $20,173.46,  with  Interest  thereon  from 
December  18,  1907,  at  6  per  cent,  per  annum, 
and  that  the  dty  was  entitled  to  a  Judg- 


ment against  Ritchie  In  the  sum  of  $16,036.- 
48.  Ritchie  moved  the  court  for  Judgment  on 
the  findings  of  fact  made  by  the  referee,  con- 
tending that  the  conclusions  of  law  were  not 
Justified  by  the  facts  found.  This  motion 
was  overruled,  as  was  one  made  by  him  to 
set  aside  the  report  of  the  referee.  Final 
Judgment  was  then  rendered  by  the  court 
upon  the  conclusions  of  the  referee  in  fa- 
vor of  the  dty  for  $16,035.48,  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum 
from  October  23,  1912. 

[1]  It  Is  contended  on  this  appeal  that  the 
forfeiture  of  $2,000  for  delay  in  finishing  the 
paving,  and  the  deduction  ot  that  sum  from 
the  amount  due  Ritchie  for.the  paving  done 
by  him,  is  error.  The  contention  Is  based  on 
two  grounds,  one  that  the  city  In  fact  caused 
the  delay  by  Its  own  wrong  and  neglect,  and 
the  other  that  it  had  effectually  waived  per- 
formance of  the  contract  within  the  stipu- 
lated time.  The  finding  of  fact  relating  to 
the  responsibility  of  the  dty  for  the  delay 
of  Ritchie  Is:  "John  Ritchie  was  delayed 
100  days  in  the  performance  and  completion 
of  such  work  by  reason  of  the  failure  of  the 
said  dty  of  Topeka  to  move  certain  poles, 
water  and  gas  pipes,  and  to  lower  certain 
water  and  gas  pipes  in  said  streets  and 
alleys,  and  to  designate  the  kind  of  catch- 
basins  to  be  used  in  certain  localities." 

In  December,  1909,  Ritchie  asked  the  dty 
for  an  extension  of  time  la  whldi  to  finish 
the  paving,  stating  that  drcumstances  over 
which  he  had  no  control  would  prevent  him 
from  completing  the  work  within  the  stipu- 
lated time.  The  request,  which  was  in  writ- 
ing, was  received  by  the  mayor  and  com- 
mifHloners,  and,  while  they  did  not  take  any 
formal  action  on  the  request,  they  did  permit 
him  to  go  on  with  the  work,  and  did  con- 
tinue to  approve  and  pay  his  estimates  as 
the  work  progressed  the  same  as  if  the 
time  of  completion  had  not  been  limited. 
Until  June  3,  1910,  no.  objection  was  made 
by  the  dty  ;  but  at  that  time  a  resolution  was 
passed  declaring  that  the  dty  would  claim 
damages  at  the  rate  of  $10  per  day  for  fail- 
ure of  Ritchie  to  complete  the  contract  in 
accordance  with  Its  terms.  On  July  7,  1910, 
Ritchie  presented  to  the  dty  an  application 
for  an  extension  of  time  to  complete  the 
contract,  alleging  that  there  had  been  a  dis- 
tinct understanding  between  the  parties  that, 
by  reason  of  certain  obstades  which  he  had 
met  and  the  delays  occasioned  by  the  chang- 
es of  grade  made  by  the  dty  engineer,  it  was 
impossible  tp  finish  the  paving  at  an  earlier 
time.  The  mayor  and  commissioners  did  not 
formally  grant  the  application;  but  after 
hearing  it  at  a  regular  session  attended  by 
Ritchie,  where  all  of  the  commissioners  were 
present.  It  was  definitely  agreed  that  Ritchie 
might  go  on  and  complete  the  contract,  not 
at  any  spedfied  time,  but  as  soon  as  it  could 
reasonably  be  done.  These  facts  are  suffl- 
dent   to  show   a  waiver   of   the   forfeiture 
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Clause  of  the  contract,  and  of  the  stlpnlated 
damages  to  be  paid  In  case  of  delay  in  com- 
pleting the  work.  The  mere  fact  that  the 
dty  allowed  Bltchle  to  continue  the  work 
did  not,  of  itself,  operate  as  a  waiver  of  the 
right  to  insist  on  a  forfeiture,  as  the  terms 
of  the  contract  Itself  contemplated  that  work 
might  possibly  be  done  after  the  stipulated 
tfane;  bat  the  conduct  of  the  dty  fairly  in- 
dicated an  acquiescence  in  the  delay  and  a 
waiver  of  any  right  that  it  had  to  stipu- 
lated damages  because  of  delay.  It  cannot 
be  possible  that  the  dty  can  tie  the  hands  of 
the  contractor,  thereby  causing  delay,  and 
then  claim  damages  for  the  delay.  The  con- 
tract was  made  on  April  19,  1909,  and 
Ritchie  was  giren  until  January  1,  1910,  in 
which  to  complete  the  work.  That  only  left 
him  220  working  days  in  which  to  complete 
the  contract,  and  we  may  assume  that  both 
parties  determined  that  the  contract  period 
was  a  reasonable  time  in  which  to  complete 
the  work,  and  yet  the  dty,  by  its  neglect  and 
fault,  deprived  Rltdile  of  100  days  of  the 
allotted  time.  The  fact  that  the  dty  was  so 
far  responsible  for  the  delay  probably  ac- 
counts for  its  action  in  going  on  approving 
estimates  and  making  payments  the  same  as 
if  no  time  had  been  fixed  for  the  completion 
of  the  work.  It  was  said  that  no  action  was 
taken  on  the  request;  but  it  is  well  settled 
that  a  waiver  or  extension  may  be  implied 
as  well  as  expressed.  30  A.  &  £.  EncycL  of 
L.  1259.  In  Coryell  v.  Dubois  Borough,  Ap- 
peUant,  226  Pa.  103,  75  Atl.  25,  it  was  held 
that:  "Where  a  building  contract  provides 
for  a  deduction  of  a  stated  amount  from  the 
contractor's  compensation  for  each  day  of 
delay  after  a  time  spedfled,  the  owner  can- 
not daim  such  deduction  where  he  has  made 
no  objection  to  the  delay,  and  by  his  conduct 
has  given  the  contractor  grounds  for  believ- 
ing that  the  provisions  of  the  contract  as  to 
the  penalty  for  delay  would  not  be  enforced." 
SyU  par.  2. 

Bere  there  was  more  than  an  implication 
of  waiver  by  the  conduct  of  the  dty,  as  on 
the  second  application  the  dty  authorities,  in 
regular  session,  spedflcally  agreed  that 
Bltdiie  should  complete  the  contract,  not  In 
any  spedfled  time,  but  as  soon  as  he  could 
reasonably  do  the  wort:.  When  the  dty, 
by  its  act  and  omission,  occasioned  delay,  it, 
In  effect,  notified  Ritchie  that  it  did  not  re- 
gard the  forfeiture  dause  of  the  contract  to 
be  binding  upon  him.  It  was  estopped  there- 
after to  insist  on  a  provision  in  the  con- 
tract where  It  had  prevented  the  perform- 
ance; but  it  is  Immaterial  whether  It  is 
called  estoppel  or  waiver.  The  time  provi- 
sion ot  the  contract  was  no  longer  available 
to  It  Dannat  et  al.  v.  Fuller,  120  N.  Y.  554, 
24  N.  B.  815 ;  King  Iron  Bridges  &  Mfg.  Co. 
V.  City  of  8t  Louis  (C.  C.)  43  Fed.  768,  10 
Ia  R.  A.  826 ;  9  Cyc.  608 ;  30  A.  &  E.  Bncycl. 
of  L.  1255. 

To  enforce  the  provisions  of  a  contract 


whldi  the  dty  had  violated,  and  to  compd 
the  payment  of  damages  for  whidi  the  dty 
was  in  a  large  part  responsible,  would  be 
unjost  and  ineqaltable.  Aside  from  that,  the 
agreement  made  In  July,  1910,  between  the 
city  and  Ritchie,  whidi  gave  him  a  reason- 
able time  thereafter  to  complete  the  con- 
tract, was,  in  effect,  a  substitution  ot  the 
new  time  for  the  one  stipulated  in  the 
original  contract,  and  operated  as  a  waiver 
of  the  forfeiture  clause.  The  conduct  of  the 
dty  throughout  makes  it  dear  that  it  can- 
not claim  damages  for  the  delay  in  the  com- 
pletion of  the  contract 

[3]  A  number  of  Questions  hare  been  rais- 
ed on  the  finding  of  liability  for  overpay- 
ments made  by  the  dty  to  Bltchle  on  the 
sewer  contract  It  appears  from  the  findings 
that  the  grades  of  the  sewers  constructed 
were  raised  from  one  to  thirteen  feet  above 
that  provided  for  in  the  contract,  thus  re- 
lieving the  contractor  from  much  excavation, 
and  the  dty  paid  $7,479.11  on  account  of 
excavation  that  was  not  done.  There  was  a 
payment  too,  of  ^,963.94  made  for  sewers 
and  pipe  which  the  contractor  did  not  con- 
struct and  furnish.  An  overpayment  of  |2,- 
092.13  was  made  by  the  dty  on  account  of 
loose  rock  excavation,  and  |6,638.28  for  solid 
rock  excavation.  Ritchie  insists  that  the  dty 
is  precluded  from  recovering  because  of  the 
action  of  the  dty  engineer  In  giving  direc- 
tions and  approving  estimates.  It  was  pro- 
vided in  the  contract  that  the  work  was  to 
be  done  under  the  supervision  and  to  the 
satisfaction  of  the  dty  engineer,  that  the 
contractors  were  to  obey  his  directions,  sub- 
mit to  his  Interpretations  of  the  plans  and 
specifications,  and  that  his  explanations  of 
them  were  to  be  final.  It  was  also  stipulated 
that  to  prevoit  disputes  the  engineer  was 
to  dedde  the  amount  and  quality  of  the 
work  to  be  done  and  paid  for,  and,  further, 
that  he  was  to  decide  all  questions  which 
might  arise  relating  to  the  execution  of  the 
contract,  and  that  his  estimates  and  ded- 
slons  should  be  final.  There  was  a  finding, 
too,  that  during  the  progress  of  the  work 
the  dty  engineer  or  his  assistant  were  on 
the  work  Inspecting  It  almost  every  day,  and 
that  the  Inspectors  for  the  dty  made  meas- 
urements of  the  work  and  classifications  of 
the  materlaL  While  the  engineer  made 
monthly  estimates  whldi  were  submitted  to 
the  coDunittee  on  claims  and  accounts,  the 
overcharges  were  Included  in  the  estimates 
without  the  knowledge  or  consent  of  the 
dty.  The  fact  that  the  engineer  was  vested 
with  supervising  power  and  authority  to  in- 
terpret specifications  and  determine  disputed 
questions  that  might  arise  between  the  dty 
and  the  contractor  gave  him  no  anthority 
to  make  a  new  contract  nor  to  approv* 
claims  for  work  and  material  not  furnished. 
If  he  had  acted  in  good  faith,  and  exercised 
his  judgment  on  bona  fide  disputes,  his  de- 
termination would  have  beoi  final  as  to  the 
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details  of  tbe  contract,  Including  Interpreta- 
tions and  classlflcatlona.  The  contractor, 
howerer,  could  not  have  misunderstood  the 
fictitious  character  of  the  claims  which  he 
presented  to  the  engineer  for  approval,  and 
the  action  of  the  engineer  In  changing  grades, 
and  Including  In  his  estimates  large  amounts 
fOr  work  not  done  and  material  not  furnish- 
ed, cannot  be  reconciled  with  honesty.  The 
referee,  howcTer,  made  a  specific  finding  on 
the  subject  that:  "The  mistakes  of  the  dty 
engineer  in  the  construction  of  the  sewer 
district  No.  26  made  in  his  estimate  of  the 
amount  of  loose  and  solid  rock  excavated,  in 
the  amount  of  sewer  pipe  and  galvanized 
pipe  laid  in  said  system,  and  the  changes 
made  by  him  in  the  grade  of  said  sewer  and 
in  the  width  of  the  trenches,  were  so  gross 
that  they  cannot  be  reconciled  with  good 
faith."  This  finding  answers  many  of  the 
contentions  of  appellant  as  to  the  binding 
effect  of  the  engineer's  decisions  and  esti- 
mates. It  has  been  decided  that,  where 
parties  to  a  contract  agree  that  the  esti- 
mates of  an  engineer  shall  be  taken  as  cor- 
rect and  binding,  his  decisions  honestly  made 
shall  be  prima  facie  conclusive;  but  it  was 
added:  "Of  course,  tf  there  were  fraud,  gross 
mistake,  or  the  failure  to  exercise  an  honest 
judgment  by  the  umpire,  Ms  estimate  or 
award  would  not  be  binding."  Edwards  v. 
Hartshorn,  72  Kan.  19,  24,  82  Pac.  520,  1  L. 
B.  A.  (N.  S.)  1050,  and  cases  there  cited. 

There  Is  a  claim  that  some  ol  the  findings 
are  not  supported  by  the  testimony;  but  It 
appears  that  the  testimony  was  not  tran- 
scribed and  preserved  as  the  Code  reqiilree. 
Civ.  Code,  {  674 ;  Gen.  St  1909,  i  6169.  Some 
testimony  was  Incfluded  in  what  purports  to 
be  a  bill  of  exceptions;  but  exceptions  are 
not  now  recognized  in  the  Code.  Kelley  v. 
Scfarelber,  82  Kan.  403,  108  Pac.  816,  20  Ann. 
Cas.  192. 

The  wpellee  has  also  brought  up  what  ap- 
pears to  be  a  fragment  of  the  testimony  In 
a  somewhat  irregular  way,  and,  while  we 
could  not  in  any  event  overthrow  the  findings 
of  the  referee  upon  such  a  presentation,  an 
examination  of  so  much  as  has  been  brought 
here  convinces  us  that  the  findings  are  not 
without  support 

[4]  It  Is  contended  that  the  dty  paid  the 
money  on  the  sewer  contract  voluntarily, 
and  is  therefore  precluded  from  recovering  it 
back.  The  rule  as  to  voluntary  payments 
has  no  application  here.  Money  cannot  be 
regarded  as  voluntarily  paid  where  payment 
was  procured  by  fraud,  or  where  the  party 
paying  it  did  not  have  full  knowledge  of  all 
the  material  facta.  Here,  as  we  have  seen, 
the  claims  were  not  only  illegal,  hut  the  pay- 
ment of  the  same  was  not  made  in  good  faith. 
The  dty  did  not  know  that  the  claims  pre- 
sented by  the  eantractors  and  approved  by 
the  dty  engineer  indnded  material  not  used 
and  work  not  performed.    The  officers  were 


dealing  with  public  funds,  and  had  no  aO' 
thority  to  pay  them  out  on  Illegal  or  fraudu- 
lent daims.  Bdng  unauthorized,  the  offl- 
cers'  act  was  void,  and  the  payment  made  by 
them  cannot  be  treated  as  one  made  by  or 
binding  upon  the  dty.  Payments  of  munld- 
pal  funds  by  public  officers  are  not  regarded 
as  those  made  by  individuals  out  of  their 
own  funds,  and  overpayments  or  other  pay- 
ments by  public  officers  upon  illegal  demands 
against  a  municipality  may  be  recovered 
bacli.  Com'rs  of  Jefferson  Co.  v.  Patrick,  12 
Kan.  605 ;  Village  of  Ft  Edward  v.  Fish,  156 
N.  T.  863,  50  N.  B.  973;  Allegheny  County 
V.  Grler,  AppeUant  179  Pa.  639,  36  Atl.  353; 
County  of  Wayne  v.  Reynolds,  126  Idich.  231, 
85  N.  W.  674,  80  Am.  St  Hep.  541 ;  State  v. 
Young,  134  Iowa,  665,  110  N.  W.  292,  13  Ann. 
Cas.  346;  Board  of  Commissioners  of  Hunt- 
ington Co.  V.  Heaston,  144  Ind.  683,  41  N.  B. 
457,  43  N.  B.  661,  66  Am.  St  Bep.  192; 
Frederick  v.  Douglas  County  et  aL,  96  Wis. 
411,  71  N.  W.  798. 

[S]  There  is  nothing  substantial  In  the  con- 
tention that  the  money  overpaid  to  the  con- 
tractors belongs  to  the  persons  whose  prop- 
erty has  been  assessed  to  pay  for  the  sewer, 
and  that  therefore  the  dty  cannot  recover  on 
this  set-off.  The  contract  was  with  the  dty. 
It  Issued  improvement  bonds  In  accordance 
with  the  statute  to  pay  for  the  construction 
of  the  sewer.  These  IxHids  were  binding  ob- 
ligations of  the  munidpallt7  as  a  whole.  It 
may  be  assumed  that  the  money  recovered 
will  be  placed  In  the  proper  fund,  and  used 
to  discharge  the  outstanding  improvement 
bonds. 

The  Judgment  against  the  appellant  will 
be  modified  by  striking  therefrom  the  award 
of  $2,000  as  liquidated  damages,  and  so  modi- 
fied it  is  affirmed.  All  the  Justices  concur- 
ring. 


KEMP  V.  CHICAGO,  R.  I.  &  P.  RT.  CO  t 

(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Bylhthut  iy  the  Court.) 

1.  TBIAI.    (8    142*)— QUMTIORB    OF    I.AW    AND 

Fact— EviDHNCK. 

Where  different  persons  might  reasonably 
draw  different  inferences  and  reach  opposing 
conclaslons  from  ondisputed  facts,  the  proper 
inference  or  condusion  is  one  of  fact  for  a  jury, 
but  where  only  one  reasonable  inference  can 
be  drawn,  or  deduction  made,  a  question  of 
law  only  is  presented. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  i  337 ;   Dec  Dig.  {  142.*] 

2.  Mastkk  awd  Skbvant  (§§  300,  302*)— Rail- 
BOADS  (§  277*)— Injuby  to  Thibd  Peeson— 
LiABiLiTT  or  Mastkb— "Scope  of  Euplot- 

lOEBT." 

An  employer  may  be  held  liable  for  the 
wrongful  acts  of  his  employg  done  in  tile  "scope 
of  his  employment."  While  it  is  difficult  to  de- 
fine this  expression  with  predsion,  as  applied 
to  all  situations,  it  may  be  said  generally  that 
to  fix  liability  upon  the  employer  the  act  must 
not  only  be  done  in  the  time,  but  in  pursuance 
of  the  objects  of  the  employment  and  in  fur- 
therance of  duty.    If  done  solely  to  accomplish 
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the  employe's  own  pnrpose  or  device,  althongh 
in  an  interval  of  his  regular  service,  the  em- 
ployer is  not  liable. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Die.  K  1209,  1217-1221,  1225, 
1229;  Dec.  Diif.  §f  300,  302  ;•  Railroads,  Cent. 
Dig.  f§  877-890;    Dec.  Dig.  i  277.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6357.] 

Benson,  Mason,  and  West,  JJ.,  dissenting. 

Appeal  from  District  Court,  Smith  County. 

Action  by  Ida  M.  Kemp  against  the  Chica- 
go, Rock  Island  &  Pacific  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reveised. 

Paul  E.  Walker,  of  Topeka,  and  L  BL 
Mahln,  and  L.  C.  Ubl,  both  of  Smith  Center, 
for  appellant.  A.  W.  Reliban,  of  Smith  Cen- 
ter, for  appellee. 

BENSON,  J.  This  Is  an  action  to  recover 
damages  for  the  death  of  the  plaintlfTs  minor 
son,  killed  by  the  defendant's  brakeman. 
The  material  f&cts  are  that  the  plalntUTs 
son,  Doan  Kemp,  and  two  other  young  men, 
trespassing  on  one  of  the  defendant's  trains, 
rode  from  Lebanon  to  Bellalre  without  pay- 
ing fare.  When  the  train  stopped  at  Bel- 
lalre, about  10  o'clock  p.  m.,  they  alighted 
and  stood  together  on  the  platform.  Intend- 
ing to  board  It  again  and  ride  farther  west, 
still  beating  their  way.  Their  purpose  in 
stepping  off  was  that  they  might  get  together 
upon  the  train  when  it  moved  on.  As  they 
were  standing  about  six  feet  from  the  car 
next  to  the  tender,  waiting  for  the  train  to 
start,  a  brakeman,  taking  a  revolver  from 
the  baggage  car,  started  toward  them,  and 
when  be  was  about  eight  feet  away  said, 
with  an  oath,  "Get  out  of  here."  Whereupon 
they  ran  south  and  up  the  bank  of  the  cut 
in  which  the  train  was  standing.  The  bank 
was  from  10  to  20  feet  from  the  car  and 
was  8  to  10  feet  high.  On  reaching  the  top 
of  the  bank  one  of  than  shouted,  "Go  to 
hell."  The  brakeman  exdalmed,  "What's 
that?"  and  started  after  them,  climbed  up 
the  bank,  ran  a  little  way  after  them,  and 
fired  a  shot,  mortally  wounding  Doan  in  the 
back,  as  he,  with  his  companions,  was  run- 
ning southwest.  Doan  was  42  feet  from  the 
train  when  be  was  shot  The  railroad  ex- 
tends east  and  west  through  the  cut  at  Bel- 
lalre, and  this  train  was  west-bound.  The 
conductor,  called  by  the  plaintiff,  testified  to 
the  duties  of  a  brakeman:  "Q.  State  to  the 
jury  whose  duty  it  is  to  keep  trespassers  and 
bums  away  from  the  train  and  who  ride 
thereon  without  pay.  A.  Why  any  member 
of  the  crew.  Q.  That  was  the  duty  of  the 
brakeman,  was  it?  A.  Yes,  sir.  •  •  •  Q. 
You  had  authority  to  use  force  if  It  was  nec- 
essary? A.  Yes,  sir."  There  was  some  evi- 
dence of  an  encounter  between  the  brakeman 
and  the  trespassers,  but  the  jury  found  to 
the  contrary,  and  their  findings,  supported 
by  competent  testimony,  establish  the  facts 


as  stated.     The  defendant  offered  no   evi- 
dence. 

[1]  On  a  demurrer  to  the  evidence  the 
question  was  presented  whether  upon  these 
facts  the  company  was  liable  for  the  wrong- 
ful act  of  the  brakeman  in  firing  the  fatal 
shot  This  question  again  arises  upon  the 
findings  of  the  jury,  and  must  be  decided  up- 
on this  appeal.  Preliminary  to  that  deci- 
sion, however,  la  the  all-important  Inquiry 
whether  there  was  a  question  of  fact  for  the 
jury  to  decide,  or  whether  a  question  of  law 
only  was  presented.  The  rule  of  law  upon 
this  Inquiry  was  thus  stated  in  an  earl; 
case:  "Where  the  facts  are  disputed,  negli- 
gence Is  a  question  of  fact  for  the.  jury, 
where  the  facts  are  undisputed,  and  bat 
one  deduction  is  to  be  drawn  from  them.  It 
presents  a  question  of  law  for  the  courts, 
but  where  the  facts  are  undisputed,  but  are 
of  such  a  nature  that  different  minds  will 
draw  different  conclusions  from  them  as  to 
the  reasonableness  and  care  of  a  party's 
conduct,  it  is  a  proper  question  for  the  deter- 
mination of  a  jury."  Kansas  Pac  Ry.  Co.  v. 
Pointer,  14  Kan.  37,  syl.  8.  Other  statements 
of  the  principle  have  been  made,  but  the  role 
has  not  been  departed  from.  Dewald  v.  K. 
C  Ft  S.  &  G.  Rid.  Co.,  44  Kan.  586,  24  Pac. 
1101 ;  Beaver  v.  A.,  T.  &  S.  F.  Rid.  Co.,  5C 
Kan.  614,  43  Pac.  1136 ;  Cbanute  v.  HiggiD.s, 
65  Kan.  680,  70  Pac.  638;  Railway  Co.  v. 
Hanson,  67  Kan.  256,  72  Pac  773;  Cum- 
mlngs  V.  Railroad  Co.,  68  Kan.  218,  74  Pac. 
1104,  1  Ann.  Cas.  708;  Railroad  Co.  v. 
Brown,  73  Kan.  233,"  84  Pac.  1026 ;  Johnson 
V.  Railroad  Co.,  80  Kan.  456,  103  Pac.  90; 
Smith  v.  Street  Railway  Co.,  91  Kan.  31,  136 
Pac.  930. 

[2]  The  evidence  shows  that  one  of  the  du- 
ties required  of  the  brakeman  by  his  employ- 
er was  to  eject  trespassers  and  to  keep  them 
from  riding  on  trains,  and  it  seems  that 
brakemen  are  presumed  to  have  this  authori- 
Ity.  K.  C,  Ft  S.  &  G.  Rid.  Co.  v.  KeUy,  36 
Kan.  655,  14  Pac.  172,  69  Am.  Rep.  596;  U. 
P.  Rly.  Co.  T.  Mitchell,  66  Kan.  324,  43  Pac. 
244 ;  O'Banlon  v.  RaUway  Co.,  65  Kan.  352, 
69  Pac.  363. 

In  the  Kelly  Case  it  was  held  that:  "It 
is  within  the  scope  of  the  general  authority 
of  a  brakeman  on  a  freight  train  to  prevent 
trespassers  from  getting  on  the  train,  and 
to  remove  such  persons  who  wrongfully  get 
thereon." 

A  brakeman,  having  authority  to  prevent 
trespassers  from  entering  the  train,  while 
performing  that  duty  is  engaged  in  the  busi- 
ness of  the  company,  or,  according  to  the 
usual  phrase,  acting  in  the  scope  of  his  em- 
ployment. While  so  acting  the  company  may 
be  held  liable  for  his  wrongful  acts.  In 
order  to  create  this  liability  it  has  been  said : 
"The  act  must  be  the  result  of  doing  the 
business  of  the  master  or  parent  and  not  of 
an  Independent  act  done  during  a  cessation, 
even  momentary,  of  the  doing  of  such  busl- 
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ness."  Mlrick  t.  Suchy,  T4  Kan.  715,  718,  87 
Pat  1141,  1142  (11  Ann.  Gas.  386). 

It  is  not  anfflcient  to  fix  this  Uablllty  that 
the  employment  afforded  the  opportunity  to 
do  the  wrong,  or  that  It  was  done  during  the 
employment,  but  It  must  be  done  In  the 
coarse  or  within  the  scope  of  the  employ- 
ment Hudson  y.  M.,  K.  &  T.  Rly.  Co.,  16 
Kaa  470.  This  la  true  although  the  act  was 
Intended  to  promote  the  master's  interest 
Crelly  v.  TelejAone  Co.,  84  Kan.  19,  23,  113 
Pac.  386,  388  (35  Tj.  R.  A.  [N.  S.]  328). 

In  the  following  quotation  from  26  Cyc. 
1526,  appearing  in  the  case  last  dted,  an  en- 
dearor  is  made  to  state  the  test  of  liability 
In  such  cases :  "The  test  Is  not  the  character 
of  the  act,  nor  whether  it  was  done  during 
the  existence  of  the  servant's  employment, 
bat  whether  the  injury  complained  of  was 
committed  by  the  authority  of  the  master  ex- 
presdy  conferred,  or  fairly  Implied  in  the 
nature  of  the  employment  and  the  duties  in- 
cident to  It" 

The  test  is  also  considered  in  1  Thompson 
on  Negligence,  {  526,  in  which  the  distinction 
Is  stated  between  acta  done  by  the  servant 
in  pursuing  his  own  ends,  although  done  In 
the  time  covered  by  -his  employment,  and 
those  done  in  pursuance  of  his  duty  In  the 
course  of  hia  employment  The  author  gives 
a  quotation  from  the  opinion  in  Morler  v.  St 
Paul  &  R.  Co.,  31  Minn.  351,  17  N.  W.  952, 
47  Am.  Rep.  793,  a  part  of  which  is :  "If  the 
servant  step  aside  from  his  master's  busi- 
ness, for  hoioever  slvort  a  time,  to  do  an  act 
not  connected  with  such  business,  the  rela- 
Uon  of  master  and  servant  Is  for  the  time 
suspended.  Such,  variously  expressed,  is  the 
uniform  doctrine  laid  down  l|)y  all  authorl- 
Ues."    1  Thomp.  Neg.  8  526. 

Another  author  says :  "The  simple  test  is 
whether  they  were  acts  wthin  the  scope  oj 
hii  employment,  not  whether  they  were  done 
while  prosecuting  the  master's  business,  lut 
Khether  they  were  done  iy  the  servant  in  the 
furtherance  thereof,  and  icere  such  as  may 
fairly  T>e  said  to  have  heen  authorized  J>y 
Um."  Wood  on  Master  &  Servant  (2d  Ed.) 
j807. 

It  Is  difficult  to  state  with  precision  the 
exact  meaning  of  the  phrase  "scope  of  the 
employment"  but  from  the  foregoing  expres- 
sions in  decisions  and  text-books  it  may  be 
said  generally  that,  to  fix  liability  upon  the 
master  or  employer,  the  act  must  not  only  be 
done  in  the  time,  but  in  pursuance  of  the 
objects  of  the  employment,  in  furtherance  of 
duty.  If  done  solely  to  accomplish  the  em- 
ploye's own  purpose  or  device,  although  in 
an  Interval  of  his  regular  service,  the  em- 
ployer is  not  liable. 

The  application  of  the  principles  Just 
stated  remains.  If  upon  the  facts  found,  and 
undisputed,  different  minds  might  reasonably 
draw  the  conclusion  that  in  pursuing  the 
fleeing  men  and  shooting  one  of  them  in  the 
circumstances  stated  the  brakeman  was  real- 
ly attempting  to  do  the  service  for  which  he 


was  employed,  the  question  was  one  of  fact, 
properly  submitted  to  a  Jury.  On  the  other 
hand,  if  the  only  reasonable  deduction  from 
the  facts  is  that  the  brakeman  In  firing  the 
shot  was  serving  bis  own  purposes  only, 
without  any  Intention  of  doing  the  duties 
Incident  to  his  employment,  but  moved  by 
anger  ot  other  motive  of  his  own,  then  only 
a  question  of  law  was  presented.  In  support 
of  the  theory  first  mentioned  It  is  argued  that 
the  exclamation,  "Uo  to  bell,"  uttered  when 
the  men  reached  the  top  of  the  bank,  Indicat- 
ed an  intention  on  their  part  to  defy  his 
authority  and  Jump  on  the  train  when  it 
shoald  start;  that  this  inference  might  be 
reasonably  drawn  from  their  conduct  and  If 
the  Jury  so  Inferred,  then  the  weapon  was 
used  in  the  course  of  his  employment  to 
prevent  them  from  boarding  the  train.  On 
the  other  hand,  the  defendant  Insists  that 
no  such  Inference  Is  possible;  that  fleeing 
as  the  men  were  away  from  the  train  on  the 
bank,  8  or  10  feet  above,  and  42  feet  from  It, 
it  is  impossible  that  the  brakeman  shoald 
believe  that  they  were  still  Intending  and 
would  attempt  to  Jump  upon  It  They  con- 
tend that  the  only  reasonable  deduction  is 
that,  angered  by  their  defiant  taunt,  he  rush- 
ed np  the  bank  and  fired  the  shot,  not  to 
keep  them  from  the  train,  but  to  punish 
them  for  the  Insult,  thus  acting  purely  from 
motives  of  personal  revenge  or  resentment 
Here,  as  in  so  many  other  cases,  the  line 
of  cleavage  between  the  duties  of  the  Judge 
and  the  Jury  must  be  determined.  If  the 
brakeman  tired  the  shot  while  actually  en- 
gaged in  an  attempt  to  discharge  the  duties 
devolving  upon  him,  the  company  may  be 
held  liable  for  the  wrongful  act,  however 
wanton  or  malicious,  for  it  owes  the  duty 
to  trespassers,  to  refrain  from  wantonly  or 
maliciously  injuring  them.  O'Banlon  v.  Rail- 
way Co.,  65  Kan.  352,  69  Pac.  868. 

After  careful  consideration  we  are  con- 
strained to  hold  that  a  candid  mind,  acting 
normally,  could  not  reasonably  infer  from 
the  facts  presented  In  this  record  that  the 
brakeman  supposed  or  believed  that  these 
men,  fle^ng  as  they  were  away  from  the 
train  Just  about  to  start  on  its  way,  intended 
to  suddenly  turn  back  and  board  It  The 
fact  that  they  were  upon  an  embankment  of 
considerable  height  and  the  train  in  the  cut 
below  between  40  and  50  feet  distant,  and 
that  their  assailant  not  only  climbed  the 
bank,  but  stUl  pursued  and  fired  while  they 
were  in  fiight,  not  toward,  but  away  from, 
the  train,  precludes  a  person  whose  mind  is 
acting  fairly  and  impartially  from  believing 
that  the  brakeman  was  acting  within  the 
scope  of  his  employment  when  he  fired  the 
shot 

Courts  should  be  careful,  not  to  encroach 
upon  the  province  of  Jurors  when  the  fbcts, 
although  undisputed,  are  such  that  the  minds 
of  candid  persons  may  draw  differing  infer- 
ences and  arrive  at  opposing  conclusions. 
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This  wholesome  role,  bowever,  shonld  not  be ' 
stretched  so  far  as  to  relieve  the  court  from 
the  solemn  duty  of  deciding  the  Issue  In 
cases  Uke  this  where  such  divergence  can- 
not be  found  consistently  with  reason  and 
Justice,  in  such  a  situation  the  question  Is 
one  of  law  only. 

The  Judgment  is  reversed,  with  directions 
to  enter  Judgment  for  the  defendant 

JOHNSTON,  C.  J.,  and  BURGH,  SMITH, 
and  PORTER,  JJ.,  concurring. 

BENSON,  J.  (dissenting).  If  there  la  room 
for  a  reasonable  inference  from  the  evidence 
that  the  brakeman  believed  that  the  men, 
although  running  apparently  away  from  the 
train,  nevertheless  Intended  to  turn  toward 
it  the  moment  he  ceased  to  pursue  them — 
baffle  his  efforts  and  board  it,  before  it  was 
sufficiently  under  way  to  prevent — a  question 
was  presented  for  the  Jury.  It  might  be  con- 
sidered that  the  men  would  be  daring  and 
foolhardy  to  do  this,  but  such  risks  are  some- 
times taken,  as  reports  of  frequent  accidents 
show.  The  brakeman  was  unquestionably  In 
the  line  of  duty  when  he  approached  and 
ordered  the  men  away,  and  that  his  pursuit 
for  tome  distance  might  be  found  to  be  tn 
the  scope  of  his  employment  will  be  con- 
ceded. How  far  the  pursuit  might  be  con- 
tinued before  it  would  become  impossible  to 
believe  that  It  was  still  in  the  scope  of  his 
service  cannot  be  precisely  fixed  by  any  rule 
of  law,  bnt  must  depend  on  the  circum- 
stances of  the  case.  True  it  might  be  so  far 
that  no  candid  person  would  say  that  it  was 
still  within  the  range  of  employment  or  in 
furtherance  of  duty.  In  the  twilight  zone, 
where  different  inferences  might  be  fairly 
drawn  and  opposing  conclnsions  reasonably 
readied,  the  domain  of  the  Jury  is  supreme. 
Beyond  that  the  courts  should  decide  the  is- 
sue, that  la,  where  there  is  no  room  for  an 
honest  and  reasonable  divergence  of  views. 

This  proposition  was  stated  in  O'Banlon 
V.  Railway  Co.,  66  Kan.  352,  358,  69  Paa  353, 
356:  "Tne  Intent  and  purpose  with  which 
acts  are  done  can  be  better  ascertained  by  a 


Jury  composed  of  persons  drawn  tiom  differ- 
ent vocations  in  lite  than  by  a  body  of  pro- 
fessional men  all  engaged  in  one  calling. 
Mr.  Thompson,  in.  his  Commentaries  on  the 
Law  of  Negligence,  says:  'It  Is  obviously  a 
question  of  fact  tot  the  determination  of  a 
Jury  whether,  at  the  time  of  the  particular 
act  or  omission  by  the  servant,  which  caused 
the  injury,  the  plaintiff's  servant  was  acting 
within  the  scope  of  his  employment,  or  act- 
ing outside  of  It  to  effect  some  purpose  of  his 
own.'     Volume  1,  |  618." 

In  a  case  where  it  was  contended  that  the 
court  should  hold  as  a  matter  of  law  that 
contributory  negligence  was  shown,  it  wag 
said  that:  "Before  the  case  could  be  taken 
from  the  Jury  on  the  ground  of  contrlbntory 
negligence.  It  should  be  established  beyond 
cavH  or  dispute,  leaving  no  room  for  differ- 
ences of  opinion  upon  the  qaestion."  Beaver 
V.  A.,  T.  &  S.  F.  B.  Rid.  Co.,  66  E:an.  614,  43 
Pac.  1138. 

The  federal  Supreme  Court,  In  considering 
this  proposition,  said:  "It  is  true,  in  m&aj 
cases,  that  where  the  facts  are  undisputed, 
the  effect  of  them  is  for  the  Judgment  of  the 
court,  and  not  for  the  decision  of  the  Jnir. 
This  is  true  in  that  class  of  cases  where  the 
existence  of  such  facts  come  in  question 
rather  than  where  deductions  or  Inferenoei 
are  to  be  made  from  the  fbcts."  Railroad 
Company  v.  Stout,  IT  Waa  (84  U.  8.)  657, 
663  (21  L.  Ed.  746).  • 

In  this  case  the  men  were  still  within  the 
fences  inclosing  the  right  of  way,  and  bat  42 
feet  from  the  train;  they  were  young  find 
vigorous,  and  appeared  eager  and  defiant 
They  had  already  beaten  their  way  from 
Lebanon,  and  it  might  reasonably  be  inferred 
that  they  Intended,  If  possible,  to  continne 
on  their  Journey. 

After  a  careful  consideration  of  the  facts 
presented  In  the  record.  It  should  be  held 
that  they  admitted  of  different  Inferences 
and  opposing  conclusions,  and  hence  present- 
ed a  question  of  fact  for  the  Jury. 

MASON  and  WEST,  JJ.,  concur  in  this  dis- 
sent 
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THURSTON  T.  FRITZ  et  mLt 
(Supreme  Court  of  Kansas.     Feb.  7,  1914.) 

(ByOaliti  by  the  Court.) 

1.  Tbiai.  (I  139*)— Dbmtjbbeb  to  Evidkncb. 

Tbe  rale  that,  if  the  evidence  demurred  to 
presents  a  question  of  fact  for  the  jury,  the 
demurrer  should  be  overruled,  followed. 

[£:d.  Note.— For  other  cases,  see  Trial,  Cent 
rig.^ti  332,  333,  33S-341,  366;    Dec.  Dig.  i 

2.  Evidence  (f  275%,  New,  vol.  18  Key-No. 
Series)— Heabsat— Dying  Dbclabations  — 
Aduissibiutt. 

The   rule  that  dying  declarations  are  ad- 
missible onl;^  In  criminal  cases  (and  those  in- 
Tolring  homicide)   is  without  reasonable  basis, 
and  should   not  longer  be   followed. 
Benson,  J.,  dissenting. 

(Additional  ByUabua  If  Editorial  Btaf.) 

S.  COTJBTB  (J  89*)— StaBE  DKCISIB. 

Tbe  doctrine  of  stare  decisis  does  not  pre- 
clude a  departure  from  precedent  established  by 
a  series  of  decisions  clearly  erroneous,  unless 
property  complications  have  resulted,  and  abro- 
gation of  the  rule  would  work  a  greater  in- 
jury and  injustice  than  would  ensue  by  follow- 
ing it 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S$  311,  312;   Dec.  Dig.  {  89.*] 

Appeal  from  District  Court,  Shawnee 
Comity. 

Action  by  J.  W.  Thurston,  as  executor  of 
the  last  will  and  testament  of  John  Rund,  de- 
ceased, against  Frank  Fritz  and  another. 
From  Judgment  for  defendants,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

James  A.  Troutman  and  Hazen  &  Gaw, 
all  of  Topeka,  for  appellant  Wheeler  & 
Switzer,  of  Topeka,  for  appellees. 

WEST,  J.  At  the  close  of  tbe  plalntUf's 
testimony  the  court  sustained  a  demurrer 
thereto,  and  this  ruling  is  assigned  as  the 
prlndiMl  error  complained  ol  The  action 
was  brought  to  recover  a  balance  claimed 
to  be  due  from  the  defendants  for  a  tract  of 
land  (including  about  $300  worth  of  personal 
property)  formerly  owned  by  the  plaintiff's 
testator,  John  Rund,  which  the  evidence 
shows  was  worth  from  $4,500  to  $6,000.  The 
testimony  was  to  the  effect  that,  some  time 
before  a  sale  was  made,  the  defendant  Beal 
had  a  conversation  with  Rund  about  buying 
the  farm  and  made  him  an  offer,  and  a 
friend  advised  Rund  to  sell  it  for  $5,000  but 
he  said  he  would  not,  but  that  Beal  had 
offered  him  $1,500.  The  defendant  Fritz  told 
various  parties  that  he  bad  bought  the  land 
and  had  paid  $4,S0O  for  it  September  29, 
1908,  Rund  conveyed  the  land  to  Fritz  the 
consideration  being  expressed  as  "five  dollars 
and  other  valuable  consideration."  The 
same  day  Beal  gave  Fritz  a  check  for  $3,000, 
which  the  latter  deposited,  and  upon  the 
same  day  gave  a  check  to  Rund  for  the  same 
amount,  which  he  testified  was  part  of  the 
purchase  price  of  the  land.  October  follow- 
ing, Fritz  and  wife  conveyed  to  Beal,   the 


deed  expressing  tbe  consideration  as  "five 
dollars  and  other  valuable  property."  In 
1909  Rund  went  to  Europe.  After  his  return 
he  was  in  bad  health  and  had  to  have  tbe 
constant  care  of  a  nurse.  While  so  situated, 
the  defendants  visited  Mm  at  his  house, 
when  Rund  asked  for  money.  Afterwards 
the  nurse  at  his  instance  wrote  to  the  de- 
fendants to  come  in  and  settle,  but  she  did 
not  understand  the  nature  of  the  desired 
settlement  Notwithstanding  the  serious 
physical  condition  of  Mr.  Rund  and  the  se- 
verity of  the  weather,  the  defendants  in- 
sisted on  talcing  him  from  hts  home  out  to 
the  country,  and,  on  returning  the  next  day 
to  accomplish  this,  were  prevented  from  en- 
tering the  house  by  the  fact  that  he  had 
locked  it  against  them.  One  witness  testified 
that  Fritz  told  him  he  bad  bought  the  farm 
and  would  like  him  to  move  upon  it  and 
work  for  him  and  that  he  would  not  have  to 
pay  rent ;  that  he  (Fritz)  did  not  know  how 
long  he  would  keep  it,  and  that  if  he  did 
sell  the  witness  would  not  have  to  move  until 
spring  anyhow.  Before  this  time  the  witness 
had  been  working  for  Beal,  and,  after  mov- 
ing into  the  bouse,  husked  com  on  the  farm 
for  Beal. 

[1]  It  is  the  theory  of  the  plaintiff  that 
the  deceased  had  received  but  a  portion  of 
the  price  of  his  farm,  and  that  the  testimony 
sufficiently  tended  to  show  this  fact  to  war- 
rant the  submission  of  the  case  to  the  Jury. 
Under  the  familiar  rule,  it  is  not  necessary 
that  the  evidence  be  such  as  to  warrant  a 
verdict,  but  only  sufllcient  to  present  to  the 
Jury  a  question  of  fact  Berry  v.  Craig,  76 
Kan.  345,  91  Pac.  913 ;  Coon  v.  Railway  Co., 
75  Kan.  282,  89  Pac.  682;  Buoy  v.  Milling 
Co.,  68  Kan.  436,  443,  75  Pac.  466;  Fanis- 
worth  V.  Clarke,  62  Kan.  264,  62  Pac.  655; 
Christie  v.  Barnes,  33  Kan.  317,  6  Pac.  699. 

Men  are  presumed  to  intend  the  natural 
consequences  of  their  acts,  and  the  pecbliar 
circumstances  attending  the  conveyance  of 
this  land,  the  consideration  recited,  the  state- 
ments by  one  of  the  defendants  of  the  price 
paid  by  him,  tbe  anxiety  of  the  deceased  to 
collect  money  from  the  defendants,  together 
with  their  apparent  desire  to  get  him  away 
from  his  home  and  under  their  control  while 
critically  ill,  are  things  from  which  the  Jury 
might  fairly  draw  the  Inference  that  the  de- 
fendants still  owed  part  of  the  purchase 
price. 

A  witness  was  asked  how  much  a  certain 
prospective  purchaser  whom  he  had  taken  to 
look  at  the  farm  offered  Mr.  Rund  therefor, 
tbe  purpose  being  to  show  an  offer  of  $5,- 
500.  An  objection  to  this  testimony  was  sus- 
tained, and  this  is  complained  of  as  exclud- 
ing evidence  to  show  the  value  of  the  land 
and  that  Rund  had  been  offered  a  much  lar- 
ger sum  than  Fritz  said  he  bad  paid  for  it. 
We  find  no  error  in  this  ruling,  however, 
which  had  the  effect  of  excluding  a  matter 
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Involving  a  collateral  Issue,  and  bavlng  litQe 
If  any  probative  force. 

[2]  Mr.  Rund  died  on  the  evening  of  Au- 
gust 21,  1910.  The  evening  before  at  the 
hospital  he  stated  that  he  had  been  advised 
by  his  physician,  the  nurse,  and  the  pribst 
that  he  could  not  live  long,  and  that  he 
wanted  to  make  a  statement  before  he  died. 
He  thereupon  dictated  and  signed  in  the 
presence  of  several  witnesses  a  statement, 
which  was  reduced  to  writing  and  puriwrted 
to  give  the  facts  of  the  transaction  Involved 
therein,  and  closed  with  these  words:  "I 
make  this  statement  for  the  reason  that  I 
am  very  sick  and  am  Informed  that  I  can- 
not live  long.  This  statement  Is  my  dying 
declaration  and  is  the  truth  about  the  sale  of 
my  farm  to  Mr.  Fritz  and  Mr.  Seal."  This 
was  offered  as  evidence  and  rejected  under 
the  well-settled  rule  holding  such  declara- 
tion incomi)etent  We  are  asked  to  do  away 
with  this  rule,  which.  It  Is  asserted,  hais  no 
sensible  or  substantial  basis. 

The  theory  on  which  dying  declarations 
have  been  admitted  Is  that  the  realization  of 
impending  death  operates  on  the  mind  and 
conscience  of  the  declarant  with  strength 
equal  to  that  of  an  ordinary  oath  administer- 
ed In  a  Judicial  proceeding.  After  such  dec- 
larations became  classed  as  hearsay  In  other 
cases,  it  was  thought  better  to  accept  this 
sort  of  substitute  for  a  formal  oath  in  homi- 
cide cases  than  to  let  a  guilty  manslayer  es- 
cape. As  stated  In  State  v.  O'Shea,  60  Kan. 
772,  57  Pac.  970,  the  rule  Is  limited  to  cases 
of  homicide,  and  Is  confined  to  the  act  of 
killing  and  the  circumstances  Immediately  at- 
tending the  act  which  form  a  part  of  the  res 
gestK. 

In  State  v.  Bohan,  15  Kan.  407,  page  419, 
it  was  said  by  Chief  Justice  Kingman:  "Its 
admission  can  be  Justified  only  on  the  ground 
of  absolute  necesf^ty,  growing  out  of  the  fact 
that'  the  murderer,  by  putting  the  witness, 
and  generally  the  sole  witness,  of  bis  crime 
beyond  the  power  of  the  court  by  killing 
him.  Shall  not  thereby  escape  the  consequenc- 
es of  his  crime."  But  in  State  v.  Reed,  53 
Kan.  767,  page  773,  37  Pac.  174,  page  177  (42 
Am.  St.  Rep.  322),  the  present  chief  Justice 
stated  that:  "The  controlling  question  is 
whether  the  declarations  were  uttered  under 
a  sense  of  impending  dissolution,  and  the 
fact  that  death  did  not  immediately  'ensue 
or  that  a  hope  of  recovery  was  subsequently 
entertained  will  not  affect  their  admissibili- 
ty." And  in  State  v.  Knoll,  69  Kan.  767, 
page  770,  77  Pac.  580,  page  581,  the  state- 
ment was  made  that:  "The  reasons  why  dy- 
ing declarations  are  taken  out  of  the  rule 
which  excludes  hearsay  testimony  are  those 
of  necessity.  Joined  with  the  conclusion  that 
a  realization  by  the  declarant  of  the  certain 
and  speedy  approach  of  death  would  be  as 
powerful  an  incentive  on  his  part  to  tell  the 
truth  as  would  the  administration  of  an 
oath." 

The  history  of  the  rule  and  its  application 


as  given  by  the  leading  text-writers  on  evi- 
dence shows  that  at  a  very  early  time  It  was 
thought  with  the  fathers  of  the  dvil  law 
that  one  would  tell  the  truth  on  his  death- 
bed, and  for  a  time  dying  declarations  were 
admitted  In  cases  both  dvll  and  crlmijlal; 
but  later  they  were  confined  to  cases  of  hom- 
icide, the  idea  having  become  prevalent  that 
so  exceptional  and  dangerous  a  class  of  evi- 
dence should  be  restrict^  in  its  use  and 
application  to  the  "imblic  necessity  of  pre- 
serving the  lives  of  the  community  by  bring- 
ing manslayers  to  Justice."  1  Greenleaf  on 
Bv.  (15th  Ed.)  {  156. 

It  has  ever  been  realized  that  the  party 
most  vitally  affected  by  such  declarations  Is 
without  the  means  of  cross-examination,  and 
it  is  somewhat  curious  to  observe  the  readi- 
ness with  which  the  courts  have  concluded 
that  their  admission  Is  not  In  conflict  wltb 
the  constitutional  right  to  meet  one's  wit- 
ness face  to  face.  1  Elliott  on  Ev.  f  345.  It 
would  seem  that  the  courts  first  conceived 
and  recognized  the  sanction  which  Impending 
death  would  give  to  the  statement,  and  that 
this  was  rather  a  predecessor  than  an  excep- 
tion to  the  general  rule  excluding  hearsay 
testimony ;  that,  after  hearsay  had  become 
generally  regarded  as  inadmissible,  it  was 
reasoned  that  dying  declarations  Inherently 
belong  In  that  class,  but  that,  as  a  matter  of 
public  policy  or  necessity,  their  legitimacy 
should  be  recognized  in  homicide  cases  only. 
One  author  Informs  us  that  some  of  the  earli- 
er text-writers  interpreted  the  rule  as  apply- 
ing to  dvll  as  well  as  criminal  cases,  and 
the  courts  upon  examination  found  that  snch 
Interpretation  was  incorrect  1  Elliott  on 
Ev.  i  351.  Another  states  that  up  to  1800 
no  distinction  la  found  between  civil  and 
criminal  cases  or  between  different  kinds  of 
criminal  cases.  2  Wigmore  on  Ev.  f  1431. 
A  writer  in  the  American  Law  Journal,  re- 
viewing the  history  of  the  matter,  concludes 
that,  up  to  1836,  in  England  such  declara- 
tions were  admitted  in  all  cases,  dvil  and 
criminal,  and  that  the  present  rule  was 
reached  by  the  dedsions  of  various  courts 
in  this  country  from  1806  to  1874.  1  Am. 
Law  J.  366.  The  real  basis  of  admissibility, 
aside  from  any  supposed  theory  of  necessity, 
is  the  notion  which  long  ago  became  a  rule  of 
law  that  the  consdous  danger  of  Unpendlng 
death  is  equivalent  to  the  sanction  of  an 
oath.  Lord  Chief  Baron  Eyre  is  credited 
with  the  dramatic  statement  'that:  "They 
are  made  in  extremity,  when  the  party  Is 
at  the  point  of  death,  and  when  every  hope 
of  this  world  is  gone;  when  every  motive 
of  falsehood  is  silenced,  and  the  mind  is  In- 
duced, by  the  most  powerful  considerations, 
to  speak  the  truth.  A  situation  so  solemn 
and  so  awful  is  considered  by  the  law  as 
creating  an  obligation  equal  to  that  wblcb 
is  imposed  by  a  positive  oath  in  a  court  of 
Justice."    1  Greenleaf  on  Ev.  g  156. 

Some    have    sought    to    base    the   change 
which   restricts   such   evidence  to  the  one 
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Class  of  cases  on  the  fact  disclosed  by  ex- 
perience that  some  really  do  not  tell  the 
truth  even  In  artlculo  mortis,  and  hence  It 
is  argued  that  it  was  deemed  safer  to  ez- 
elude  such  statements  except  when  the  ex- 
clusion might  let  a  murderer  go  free.  If 
this  was  ever  seriously  deemed  the  basis  of 
the  change,  It  certainly  lacked  the  merit  of 
logic  or  consistency,  for  some  are  not  truth- 
ful when  under  the  sanction  of  an  oath  duly 
administered,  and  In  no  class  of  cases  should 
doubtful  evidence  be  received  more  charily 
than  in  those  involTlng  the  life  and  liberty 
of  the  one  on  trial.  And  by  so  much  the 
more  should  any  sort  of  evidence  safe  to  be 
admitted  in  such  a  case  be  deemed  proper 
iu  an  action  involving  mere  property  righta 
Professor  Wigmore  suggests  that:  "The  no- 
tioQ  that  crime  is  more  worthy  the  attention 
of  courts  than  a  dvil  wrong  is  a  traditional 
relic  of  the  days  when  dvll  Justice  was  ad- 
ministered in  the  royal  courts  as  a  purchas- 
ed favor,  and  criminal  prosecutions  in  the 
king's  name  were  zealously  encouraged  be- 
cause of  the  fines  which  added  to  the  royal 
reTenues.  The  sanction  of  a  dying  declara- 
tion 1b  equally  efficacious  whether  it  speaks 
of  a  murder  or  a  robbery  or  a  fraudulent 
will;  and  the  necessity  being  the  same  the 
admissibility  is  the  same."  2  Wigmore  on 
Et.  1 1436. 

The  rule  admitting  and  the  rale  restrict- 
ing the  declaration  as  indicated  are  entire- 
ly courtmade,  and  when  the  reason  for  this 
restriction  to  cases  of  homicide  ceases,  if  It 
ever  existed,  then  such  restriction  should 
likewise  cease.  It  might  be  argued  that  this 
common-law  doctrine  has  become  so  Imbed- 
ded in  our  judicial  system  that  It  should  be 
left  untouched.  But  it  was  said  In  Harring- 
ton V.  Lowe,  73  Kan.  1,  page  21,  84  Pac  670, 
page  578  (4  L.  B.  A.  [N.  S.]  547),  that  there 
was  no  longer  any  reason  for  the  common- 
law  doctrine  relating  to  the  contracts  of  mar- 
ried women,  "and  with  the  death  of  the  rea- 
son for  It  every  legal  doctrine  dies." 

In  McFarland  v.  Shaw,  4  N.  C.  20O,  the 
Supreme  Court  of  North  Carolina  decided 
that  in  an  action  by  a  father  for  the  seduc- 
don  of  Ms  daughter  he  could  give  In  evi- 
dence her  dying  declaration  charging  the 
defendant  with  having  been  her  seducer.  It 
was  said  that  the  decision  was  confined  to 
the  facts  presented,  but,  iu  holding  the  evi- 
dence competent,  the  conrt  used  this  lan- 
guage: "In  cases  when  life  Is  at  stake,  such 
evidence  is  uniformly  received  and  credit- 
ed, and  numerous  are  the  victims  to  its  au- 
thority, recorded  In  the  monrnful  annals  of 
human  depravity.  Can  the  practice  of  re- 
ceiving it  to  destroy  Ufe,  and  rejecting  it 
•  where  a  compensation  is  sought  for  a  dvil 
injury,  derive  any  sanction  from  reason,  jus- 
tice, or  analogy  r  4  N.  O.  page  203.  The 
Supreme  Conrt  of  Georgia,  in  criticising  this 
holding  as  contrary  to  the  whole  current  of 
au^jiority,  said :  "We  will  not  say  that  there 


is  not,  perhaps,  as  much  reason  for  admit- 
ting the  evidence  in  a  case  like  this  as  in  one 
of  a  homldda"  Wooten  v.  WUklns,  39  Ga. 
223,  225  (fid  Am.  Dec.  456). 

In  Barfleld  v.  Brltt,  47  N.  C.  41,  62  Am. 
Dec.  190,  the  decision  in  McFarland  v.  Shaw 
was  repudiated.  It  was  said  the  holding 
had  manifestly  been  made  under  the  Im- 
pression then  generally  prevalent  that  dying 
declarations  were  admissible  under  the  rule 
stated  by  Lord  Chief  Baron  Byre,  and  that, 
If  it  stood  ijpoc  the  general  prlndple  alone, 
"it  might  well  have  been  contended,  as  it 
was  contended,  that  dying  declarations  ought 
to  be  admitted  in  all  cases,  dvil  as  weU  as 
criminal."  Bat  the  court  deemed  the  lack 
of  opportunity  for  cross-examination  the  rea- 
son for  restricting  such  declarations  to  crim- 
inal bomldde  cases,  a  view  for  which  we  do 
not  find  much  reason  or  authority. 

We  are  confronted  with  a  restrictive  rule 
of  evidence  commendable  only  for  its  age. 
Its  respectability  resting  solely  upon  a  habit 
of  jQdldal  recognition,  formed  without  rea- 
son, and  continued  without  Justification. 
The  fact  that  the  reason  for  a  given  rule 
perished  long  ago  is  no  Jnst  excuse  for  re- 
fusing now  to  declare  the  rule  itself  abro- 
gated, but  rather  the  greater  Justification  for 
so  declaring;  and,  if  no  reason  ever  existed, 
that  fact  furnishes  additional  Justification. 

[3]  The  doctrine  of  stare  decisis  does  not 
preclude  a  departure  from  precedent  estab- 
lished by  a  series  of  decisions  dearly  erro- 
neous, unless  proi)erty  complications  have 
resulted,  and  a  reversal  would  work  a  great- 
er injury  and  Injustice  than  would  ensue  by 
following  the  rule.  11  Cya  749.  The  tend- 
ency Is  towards  the  reception  rather  than 
the  rejection  of  evidence,  experience  having 
shown  that  more  harm  results  from  its  ex- 
clusion than  from  its  admission.  Fish  v. 
Poorman,  85  Kan.  237,  243,  116  Pac.  898;  1 
Wigmore  on  Ev.  {  578.  We  hold  that  the 
declaration  is  competent,  and  upon  another 
trial  should  be  admitted. 

The  ruling  sustaining  the  demurrer  Is  re- 
versed and  the  cause  is  remanded  for  fur- 
ther proceedings. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
SMITH,  and  PORTER,  JJ.,  concurring. 

BENSON,  J.  (dissenting).  The  rule  that 
dying  declarations  are  only  admissible  where 
the  death  of  the  declarant  is  the  subject  of 
the  investigation  Is  settled  as  firmly  in  the- 
jurisprudence  of  this  state  as  any  rule  can  be 
which  is  not  established  by  constitution  or 
statute.  Conceding  that  the  rule  should  be 
changed,  there  is  one  obvious  reason,  with- 
out referring  to  others,  why  the  Legislature 
and  not  the  court  should  make  it 

There  is  a  statute,  long  in  force,  which 
prohibits  a  party  from  testifying  In  his  own 
behalf  to  a  communication  with  a  i>erson 
since  deceased,  where  the  adverse  party  is 


Digitized  by 


Google 


G28 


138  PACIFIC  REPORTER 


(Kao. 


the  personal  representative  or  h^r  at  law  or 
assignee  of  the  deceased  person.  The  voice 
of  one  being  stilled  by  death,  the  silence  of 
the  other  Is  enforced  by  law,  thus  promoting 
that  equality  which  la  justice.  Under  tbla 
decision,  the  voice  of  the  dead  may  now  be 
heard,  but  that  of  the  living  Is  still  silenced, 
for  this  court  Is  powerless  to  amend  or  re- 
peal the  statute.  This  situation  illustrates 
the  wisdom  of  leaving  to  the  Legislature  its 
appointed  task  of  lawmaking.  It  has  ade- 
quate power  to  modify  or  abrogate  the  rule 
concerning  dying  declarations,  when,  in  its 
wisdom,  such  action  shall  be  thought  wise, 
and  at  the  same  time  preserve  the  equal 
rights  of  the  parties  in  court  by  amending  or 
repealing  the  statute,  without  which.  Jus- 
tice will  doubtless  be  defeated  in  many  cases. 

Professor  Wlgmore,  after  a  careful  review 
of  the  decisions,  including  those  of  this  state, 
concludes  that  the  limitations  upon  the  ad- 
mission of  dying  declarations  do  not  rest 
upon  sound  principles.  But  his  recommenda- 
tion is  that  they  be  abolished  by  legislation. 
2  Wlgmore,  {  1436.  It  is  dangerous  to  abol- 
ish them  otherwise. 

I  dissent  from  that  i)art  of  the  opinion 
which  overthrows  the  rule  of  common  law 
and  the  decisions  of  tills  court  concerning 
dying  declarations. 


RIGGS  etal.  V.  RIGOS.t 

(Supreme  Court  of  Kansas.    Feb.  7,  1014.) 

(Byllabui  hy  the  Court.) 

1,  DivoBCK  (J  824*)  —  Effect— SuppoBT  of 

CHILDBKN— LrlABIUTT  OF  FaTHEB. 

The  defendant  deserted  his  wife  and  five 
minor  children  in  Colorado,  the  state  of  their 
residence,  and  came  to  Kansas.  The  proper 
court  of  Colorado  granted  the  wife  a  divorce  on 
the  grounds  of  desertion  and  extreme  cruelty, 
and  awarded  her  the  custody  of  the  children. 
The  defendant's  property,  worth  less  than  $100, 
was  given  her  as  alimony.  The  decree  was 
baaed  on  constructive  service,  and  contained  no 
provision  relating  to  the  support  of  the  children. 
Without  financial  assistance  from  the  defendant, 
the  mother  of  the  children,  by  her  manual  labor, 
supported  and  maintained  them,  sent  them  to 
school,  and  otherwise  discharged  the  duties  of  a 
parent  toward  them.  As  the  older  ones  grew 
up  and  found  employment,  they  contributed  their 
earnings  toward  meeting  ttie  family  necessities. 
The  mother  brought  suit  against  the  defendant 
in  Kansas  to  compel  him  to  contribute  to  the 
support  of  bis  children  by  reimbursing  her  for 
expenditures  she  had  made  for  that  purpose 
subsequent  to  the  divorce.  The  petition  was 
substantially  in  the  form  of  a  pleading  in 
equity,  and  set  forth  in  detail  all  the  facts  re- 
lating to  the  situation,  circumstances,  and  con- 
duct of  the  parties.  BeJd,  the  petition  was  net 
'demurrable,  and  on  proof  of  the  facts  alleged 
the  plaintid  was  entitled  to  an  equitable  award 
in  her  favor. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent.  Dig.  f  826;    Dec.  Dig.  i  324.»] 

2.  Priob  Kansas  Decisions. 

The  decision  and  the  general  doctrine  of 
the  case  of  Harris  v.  Harris.  5  Kan.  46,  are  ap- 
proved and  followed.  The  decisions  in  the  case 
of  Chandler,  Adm'r,  v.  Dye,  37   Kan.   765,  15 


Pac.  025,  Miller  v.  Morrison,  43  Kan.  446,  23 
Pac.  612,  and  Hampton  v.  Allee,  56  Kan.  461, 
43  Pac.  770,  are  approved.  Portions  of  the 
opinions  in  the  Miller  and  Hampton  Cases  ai« 
disapproved. 

Appeal  from  District  Court,  Allen  County. 

Action  by  Eva  M.  Riggs  and  others  against 
James  A.  Riggs.  From  judgment  for  plain- 
tUTs,  defendant  appeals.    ASSrmed. 

F.  3.  Oyler,  of  lola,  for  appellant  Baxter 
D.  McClaln,  of  lola,  for  appellees. 

BDRCH,  J.  The  action  was  one  by  a  di- 
vorced wife  to  compel  her  former  husband  to 
contribute  to  the  support,  education,  and 
maintenance  of  their  minor  children  by  re- 
imbursing her  for  expenditures  she  had  made 
for  those  purposes  subsequent  to  the  decree 
of  divorce. 

[1]  The  parties  were  married  in  1890  In 
Allen  county,  and  afterwards  removed  to 
Pueblo,  Colo.  Six  children  were  bom  to 
them.  In  the  year  1000  the  defendant,  taking 
the  oldest  child,  a  boy,  with  him,  abandoned 
tbe  remainder  of  his  family,  and  returned  to 
Kansas.  On  April  18,  1010,  the  district  court 
of  Pueblo  county,  Colo.,  on  constructive  serv- 
ice, granted  the  plaintiff  a  divorce  on  the 
grounds  of  desertion  and  extreme  cruelty. 
The  defendant's  property  within  the  Juris- 
dictlon  of  the  court,  consisting  of  a  frame 
house,  which  sold  for  |40,  and  the  lots  od 
which  it  stood,  which  were  worth  less  tban 
$25,  were  given  the  plaintiff  as  alimony.  The 
custody  of  the  Ave  children  who  were  with 
their  mother  was  awarded  to  her;  but  no 
order  respecting  their  support  and  mainte- 
nance was  made.  The  mother  kept  the  chil- 
dren together,  supported  them  by  her  manual 
labor,  sent  them  to  school,  and  fully  dis- 
charged all  the  duties  of  a  parent  toward 
them.  As  they  grew  up,  the  older  ones  found 
work,  and  contributed  their  earnings  toward 
meeting  the  family  necessities.  All  this  was 
done  without  any  financial  assistance  what- 
ever from  the  defendant. 

The  plaintiff  brought  suit  against  the  de- 
fendant In  Allen  county  for  the  purpose  stat- 
ed; the  petition  being  substantially  in  the 
form  of  a  pleading  in  equity,  which  set  forth 
in  detail  all  the  facts  relating  to  the  situa- 
tion, circumstances,  and  conduct  of  the  par- 
ties. The  defendant  virtually  stood  on  a 
demurrer  to  the  petition,  which  was  overrul- 
ed ;  the  answer  merely  asserting  the  conclu- 
sive character  of  the  Colorado  decree,  want 
of  power  in  the  Kansas  court  to  entertain 
the  suit  or  grant  relief,  and  other  legal  im- 
pediments to  recovery.  No  evidence  was 
offered  to  controvert  the  facts  alleged  in  tlie 
petition,  which  were  duly  supported  by  the 
plaintiff's  proof.  The  plaintiff  recovered,  and  .  | 
the  defendant  appeals. 

The  court  has  no  hesitation  in  declaring, 
according  to  what  It  believes  to  be  the  weight 
both  of  reason  and  authority,  that  the  plain- 
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tiff  was  entitled  to  sncceed  In  her  action. 
The  subject  bas  engaged  the  attention  of  the 
coarts  to  snCh  an  extent  In  recent  times  that 
another  Judicial  opinion  added  to  those  vin- 
dicating the  view  just  announced  would  be 
snperfluoua.  The  leading  case  is  Pretzluger 
T.  Pretztager,  45  Ohio  St  462, 15  N.  E.  471,  4 
Am.  St  Bep.  642,  in  which  all  the  arguments 
advanced  by  the  defendant  in  opposition  to 
the  jndgment  of  the  district  court  are  re- 
fated.  Other  cases  may  be  fotmd  in  Spencer 
V.  Spencer,  97  Minn.  56,  105  N.  W.  483,  2  L. 
R.  A.  (N.  S.)  851,  114  Am.  St.  Rep.  695,  7 
Ann.  Gas.  901;  Graham  v.  Graham,  38  Colo. 
453,  88  Pac.  852,  8  L  R.  A.  (N.  S.)  1270,  12 
Ann.  Gas.  187;  Alvey  t.  Hartwlg,  106  Md. 
254,  67  AtL  132,  11  L.  R.  A.  (N.  S.)  678,  14 
Ann.  Gas.  250;  Evans  v.  Evans,  125  Tenn. 
112, 140  S.  W.  725,  Ann.  Gas.  19130,  294. 

[2]  It  will  be  necessary,  however,  to  dis- 
cuss briefly  some  of  the  earlier  declslona  of 
tbLs  conrt 

In  the  case  of  Harris  v.  Harris,  5  E^n.  46, 
decided  in  1869,  it  appeared  that  a  wife  ob- 
tained a  decree  of  divorce  from  her  husband 
In  January,  1861.  She  was  given  the  "custody, 
nurture,  education,  and  care"  of  her  three 
children.  A  fourth  chUd  was  bom  two  days 
after  the  divorce  was  granted.  Subsequently 
Harris  deeded  all  his  property,  consisting  of 
two  store  buildings  and  a  leasehold  interest 
In  the  land  on  which  they  stood,  to  bis 
former  wlfa  From  the  rents  of  these  build- 
ings, she  supported  herself  and  the  children 
until  March,  1866,  when  the  buildings  burn- 
ed. By  means  of  her  own  labor,  keeping 
boarders,  and  iierhaps  aid  from  others,  she 
conthmed  to  support -the  children  for  some 
thne,  when  she  brought  an  ordinary  actl6n 
In  debt  against  her  former  hnsband  to  re- 
cover the  cost  for  the  preceding  three  years. 
The  syllabus  reads  as  follows:  "The  hus- 
band and  wife  were  divorced  by  the  district 
court  of  Leavenworth  county  upon  her  ap- 
plication, and  the  custody  of  the  three  minor 
children  was  awarded  to  her.  Two  days 
after  the  decree  a  fourth  child  was  bom. 
In  an  action  of  debt  brought  against  the 
fftther  for  the  entire  support  and  education 
of  all  the  children  by  the  mother,  held,  that 
she  could  not  recover  In  sudi  action;  that 
the  only  way  for  relief  was  by  opening  the 
decree  as  to  the  children,  and  making  such 
provlslon'for  them  as  might  be  just  under 
all  the  circumstances,  or  by  other  proper 
proceedings  under  or  supplemental  to  the 
original  decree."  The  district  court  had 
proceeded  upon  the  theory  that  the  law  im- 
poses upon  the  father  absolutely  and  entire- 
ly the  obligation  to  support  and  educate  his 
minor  children,  and  that  whoever  assumes 
the  duty  can  hold  the  father  responsible  for 
the  value  in-  a  suit  at  law.  Mr.  Justice 
Kingman,  speaking  for  the  court,  disposed  of 
this  contention  by  showing  that  it  cannot  be 
left  to  a  stranger  having  the  society,  obedi- 
ence, and  services  of  a  child  to  say  what  Is 


fitting  for  Its  care,  snK>ort,  and  education, 
advance  the  money  therefor,  and  in  this  way 
conclusively  bind  the  father  to  respond  to 
an  action  of  debt  A  divorced  wife  to  whom 
children  are  committed  may  be  wealthy,  and 
may  occupy  a  social  station  which  necessi- 
tates maintenance  of  the  children  in  such  a 
way  that  the  father  could  not  by  any  pos- 
sibility meet  her  outlay  on  their  behalf.  As 
t>etween  a  father  who  la  poor  and  infirm  and 
a  robust  healthy  boy,  the  moral  obligation  of 
support  may  be  reversed.  Because  the  fac- 
tors which  enter  into  the  solution  of  the 
problem  of  what  a  father  should  contribute 
to  the  nurture  of  his  children  are  so  nu- 
merous and  80  varied,  the  court  reached  the 
following  conclusion:  "Whatever  rights  she 
may  have  under  the  unfortunate  circum- 
stances of  the  case  can  only  be  obtained  by 
opening  the  decree  in  the  divorce  case,  or  by 
proceedings  based  thereon,  in  which  the 
court  can  take  into  consideration  all  the 
facts  and  circumstances  surrounding  the  par- 
ties, and  do  such  full  Justice  as  the  case  re- 
quires, having  reference  to  advances  already 
made.  In  such  proceedings  equal  Justice  may 
be  done  to  all  parties  according  to  their 
abilities,  and  according  to  the  interest  of 
the  children,  and  so  as  to  protect  the  fa- 
ther from  continued  and  harassing  litigation. 
For,  If  a  suit  could  be  maintained  of  the 
character  of  the  one  before  us,  a  suit  could 
be  maintained  each  day,  and  the  defendant 
would  be  powerless.  If  he  offered  liberal 
terms,  they  might  be  rejected,  and  be  made 
liable  to  some  other  party  who  might  assume 
the  duty  of  maintaining  the  chUd.  The  suit 
we  indicated  as  appropriate  would  make  a 
final  as  well  as  a  Just  settlement  of  the  case." 
6  Kan.  53. 

This  is  the  essence  of  the  decision  in  the 
Harris  Case,  which  has  been  greatly  misun- 
derstood, and  Is  usually  wrongly  classified. 
It  did  not  decide  that  a  divorced  wife  to 
whom  the  custody  of  children  has  been 
awarded  may  not  recover  from  her  former 
husband  for  advancements  made  toward  the 
maintenance  of  children  subsequent  to  the 
divorce.  On  the  other  band,  the  right  of  the 
mother  and  the  obligation  of  the  father  were 
expressly  recognized ;  the  language  being,  "do 
such  full  Justice  as  the  case  requires,  hanHng 
reference  to  advancetnents  aWeady  made." 
Neither  was  it  decided  that  the  remedy  lay 
with  the  divorce  court  alone.  The  particular 
action  of  debt  which  the  court  had  before  it 
was  brought  in  the  same  court  which  had 
granted  the  divorce,  and  which  had  personal 
jurisdiction  of  the  parties.  The  decision 
dealt  with  that  situation,  and  it  was  held  that 
the  suit  should  have  been  one  of  an  equitable 
nature  baaed  on  or  supplemental  to  the  di- 
vorce decree.  The  court  did  not  have  in  mind 
the  case  of  a  father  who  absconds  from  the 
Jurisdiction  of  the  divorce  court,  and  so  pre- 
cludes the  burdened  mother  from  resorting 
to  It  for  relief.    The  obligation  of  the  father 
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being  personal,  It  must  be  enforced  where  he 
can  be  found,  or  property  belonging  to  him 
can  be  appropriated.  But,  since  the  obliga- 
tion does  exist,  and  exists  in  favor  of  the 
mother,  the  law  is  not  so  impotent  as  to  leave 
her  remediless. 

In  the  case  of  Chandler,  Adm'r,  v.  Dye,  37 
Kan.  705,  15  Pac.  925,  the  divorced  wife  un- 
dertook to  enforce  her  claim  by  filing  in  the 
probate  court  an  account  of  the  items  of  her 
expenditures  against  the  estate  of  her  de- 
ceased former  husband — to  all  intents  and 
purposes  a  simple  action  of  debt  condemned 
in  the  Harris  Case.  On  appeal  to  the  district 
court  she  was  allowed  to  file  a  petition,  which 
was  afterwards  amended.  Instead  of  con- 
verting the  action  into  one  of  the  character 
recommended  in  the  Harris  Case,  she  pleaded 
a  contract  Being  unable  to  establish  a  con- 
tract by  proof,  her  action  failed. 

In  the  case  of  Miller  v.  Morrison,  43  Kan. 
446,  23  Pac.  612,  the  husband  procured  a  di- 
vorce from  his  wife  on  account  of  her  mis- 
conduct, in  an  action  which  she  had  com- 
menced. He  was  givea  one  child,  and  she 
another,  which  was  but  two  years  old,  until 
further  order  of  the  court  No  special  pro- 
vision for  the  support  of  the  children  was  in- 
serted In  the  decree.  Other  essential  facts 
and  the  decision  of  the  court  are  stated  in 
the  syllabus.  "A  decree  of  divorce  was  ren- 
dered, and  the  custody  of  a  minor  son  was 
given  to  the  mother,  and  the  father  was  re- 
quired to  pay  to  the  mother  $300.  Of  that 
amount  1200  was  afterward  paid,  and  after- 
ward the  father  and  mother  entered  into  an 
agreement  that,  if  the  father  would  take  the 
care  and  custody  of  the  minor  son,  the 
mother  would  relieve  him  from  the  payment 
of  the  other  $100  still  remaining  due  and 
unpaid;  and  the  father,  in  pursuance  of  such 
agreement,  did  take  such  son  under  his 
charge,  and  continued  to  support  and  main- 
tain him.  Held,  that  the  agreement  was 
valid,  and  that  these  transactions  had  the 
eCFect  to  pay,  satisfy,  and  discharge  the  Judg- 
ment for  the  remaining  $100."  In  finding 
a  consideration  for  the  contract,  Mr.  Justice 
Valentine,  speaking  for  the  court,  used  the 
following  language:  "In  this  state,  under  all 
ordinary  circumstances,  the  father  and  moth- 
er of  minor  children  born  in  lawful  wedlock 
have  an  equal  and  joint  right  to  the  pos- 
session, custody,  and  control  of  their  minor 
children,  and  neither  has  a  superior  right  to 
the  other.  •  •  •  And,  as  a  consequence 
of  such  equal  and  Joint  right,  they  are  also 
under  an  equal  and  J(dnt  obligation  to  care 
for  and  to  support  and  educate  their  minor 
children.  •  •  •  But  while  the  rights  of 
parents  under  the  laws  of  Kansas  to  the  cus- 
tody and  control  of  their  minor  children  are 
exactly  equal,  yet  neither  has  such  an  ab- 
solute right  in  this  regard  that  it  may  not 
under  particular  circumstances,  or  by  con- 
tract or  by  a  decree  of  a  court  be  greatly 
modified  or   absolutely   abrogated.    •    •    • 


We  suppose  that  It  will  be  admitted  that  the 
obligation  or  duty  of  the  plaintlS,  Miller,  to 
see  that  his  son  Harry  should  be  properly 
supported  and  cared  for  was  not  completely 
annulled  by  the  decree  rendered  in  the  di- 
vorce case ;  but  certainly  by  such  decree  hu 
obligation  to  that  effect  was  made  only  sec- 
ondary, and  that  of  hla  divorced  wife,  Ketnr- 
ah,  was  made  primary."  43  Kan.  448,  449. 
23  Pac  613.  The  case  waa  well  decided  on 
these  grounds.  The  writer  of  the  opinioa 
however,  sought  to  strengthen  it  by  the 
views  expressed  in  the  current  edition  of 
Bishop  on  Marriage  and  Divorce,  and  pro- 
ceeded as  follows:  "Indeed,  as  between  the 
two,  it  was  her  duty  alone  to  support  care 
for,  and  educate  their  son  Harry.  She  ob- 
tained the  right  by  such  decree  to  Harty's 
custody  and  services,  and  that  right  carried 
with  it  the  duty  and  obligation  to  support 
and  maintain  him.  Mr.  Bishop,  in  his  work 
on  Marriage  and  Divorce,  has  cited  the  fol- 
lowing among  other  cases :  Husband  v.  Has- 
band.  67  Ind.  583  [33  Am.  Sep.  107] ;  PawUng 
V,  Willson,  13  Johns.  IN.  X.]  192;  Finch  v. 
Finch,  22  Conn.  411;  Fltler  v.  Fitter,  33  Pa. 
50 — and  then  he  uses  the  following  language: 
The  true  legal  principle  applicable  to  cases 
of  this  kind  seems  to  be  that  the  right  to  tbe 
services  of  the  children  and  the  obligation 
to  maintain  them  go  together,  and,  if  the  as- 
signment of  the  custody  to  the  wife  extends 
to  depriving  the  father  of  his  claim  to  their 
services,  then  he  cannot  be  compelled  to 
maintain  them  otherwise  than  In  pursuance 
of  some  statutory  regulation.  So  where  the 
court  granting  the  divorce  and  assigning  the 
custody  to  the  wife  makes,  under  authority 
of  the  statute,  provision  for  their  support 
out  of  the  husband's  estate,  he  would  seem, 
within  principles  already  mentioned,  to  be 
relieved  from  all  further  obligation.'  2  Bish- 
op, Mar.  and  Div.  g  557.  We  think  the  decree 
rendered  in  the  divorce  case,  giving  the  cus- 
tody of  the  son  to  the  mother,  virtually,  as 
between  the  father  and  the  mother,  but  with- 
out reference  to  the  father's  obligations  f 
the  son  and  to  the  public  generally,  relieved 
the  father  from  all  obligation  to  support  and 
maintain  his  son,  and  cast  the  burden  ot 
such  support  upon  the'  mother."  43  Kan. 
450,  23  Pac.  613. 

In  the  case  under  decision  the  decree  of  the 
Colorado  court  cannot  be  interpreted  in  the 
same  way  as  the  Miller  decree.  The  mother 
was  not  at  fault  and  both  parties  were  not 
before  the  court  The  court  had  no  Juris- 
diction of  James  A.  Rlggs,  and  consequently 
could  make  no  order  affecting  his  legal  dat.T 
to  support  his  offspring.  It  could  neither 
obligate  him  nor  relieve  him  from  his  obliga- 
tion, and  consequenOy  he  cannot  say  that 
his  duty  was  either  extinguished  or  made 
secondary  to  that  of  the  children's  mother. 
Besides  this,  the  court  was  not  undertaking; 
to  make  a  fair  and  equitable  adjustment  of 
the  rights  of  the  two  parents  by  considering 
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tbe  benefits  to  accrue  to  the  mother  from  the 
sodetr  and  serrlces  of  the  children  In  rela- 
tion to  tbe  financial  burden  which  their  sup- 
port and  education  would  entail.  It  found 
some  minor  children  deserted  by  their  father 
within  the  circle  of  Its  protection,  and  mere- 
ly gave  their  legal  custody  to  the  person 
whom  nature  and  the  law  suggested  as  their 
proper  guardian.  But,  If  tbe  court  had  pos- 
sessed full  jurisdiction  over  the  defendant, 
the  decree  would  not,  under  the  laws  of 
Ck)lorado,  which  were  pleaded  and  proved, 
have  reUered  him  from  bis  duty  to  support 
his  children. 

"It  Is  unnecessary  to  consider  many  of  the 
questions  which  have  been  ably  discussed  by 
counsel.  It  is  suffldent  to  say  that  we  thlnlc 
tbe  court  below  correctly  ruled  that  the 
plaintifF  In  error  was  not  reUeved  of  his  ob- 
ligation to  furnish  necessary  support  for  his 
minor  children  by  reason  of  being  deprived 
of  their  care  and  custody  by  the  decree  In 
the  divorce  proceeding,  and  also  correctly 
held  that  the  Judgment  for  alimony  In  that 
case  was  not  res  adjudlcata  as  to  the  extent 
of  his  liability  for  their  support  There  Is 
a  diversity  of  opinion  among  courts  of  equal 
eminence  upon  the  first  proposition;  some 
holding  that  the  right  to  the  services  of  the 
children  and  the  obligation  to  maintain  la 
reciprocal,  and  that  a  decree  denying  the 
father  their  custody  and  the  right  to  their 
services  relieves  him  of  his  common-law  ob- 
ligation to  support  them.  The  doctrine  of 
these  cases  is  expressed  by  Mr.  Bishop  at 
section  667,  vol.  2  (5th  Ed.),  of  his  treatise  on 
Marriage  and  Divorce.  •  •  •  Others  an- 
nounce, what  we  believe  to  be  the  better  doc- 
trine, that  the  obligation  of  a  father  to  pro- 
vide reasonably  for  the  support  of  his  minor 
children  until  tbe  latter  are  In  a  condition 
to  provide  for  themselves  is  not  impaired  by 
a  decree  which,  on  account  of  bis  own  mis- 
conduct, deprives  him  of  their  care  and  cus- 
tody. In  other  words,  the  father  cannot 
plead  his  own  wrong  as  an  excuse  for  reliev- 
ing himself  from  his  obligation."  Graham  v. 
Graham,  38  C!olo.  453,  456,  457,  88  Pac.  852, 
853  (8  L.  E.  A.  [N.  S.]  1270,  12  Ann.  Cas. 
137). 

It  may  be  remarked  here  that  In  the  last 
edition  of  bis  work  Bishop  qualified  his  posi- 
tion Uiat  the  right  to  custody  and  services 
carries  with  it  the  duty  to  support  "There 
have  been  differences  of  opinion,  amounting 
in  some  Instances  to  a  stumbling  on  the 
'not-thought-of  rock,  as  to  the  eftect  of  a 
decree  simply  giving  the  custody  to  the  wife, 
yet  sUent  as  to  the  maintenance.  •  •  • 
We  have  one  case  in  which  tbe  court  decided 
that  because  after  the  decree  'he  had  no 
light  either  to  take  the  child  and  support  it 
himself,  or  to  employ  any  one  else  to  support 
it  wittaont  tbe  mother's  consent,'  he  was  not 
answerable  for  necessaries  furnished  by  a 
third  person.  But  it  was  his  own  wrong  that 
deprived  Um  of  the  custody.    And  it  Is  fun- 


damental, equally  la  our  law  and  In  natural 
reason,  that  no  one  can  cast  off  an  obligation 
by  refusing  to  keep  it,  or  any  duty  'by  any 
evil  doing.  Therefore  a  better-reasoned  case 
holds  that  the  duty  of  support  Is  not  to  be 
evaded  by  the  husband's  so  conducting  him- 
self as  to  render  It  necessary  to  dissolve  the 
bonds  of  matrimony,  and  give  to  the  mother 
the  custody  and  care  of  the  infant  offspring. 
It  is  not  the  policy  of  the  law  to  deprive 
children  of  their  rights  on  account  of  the 
dissensions  of  their  parents,  to  which  they 
are  not  parties,  or  to  enable  the  father  to 
convert  his  own  misconduct  Into  a  shield 
against  parental  liability.' "  2  Bishop,  Mar- 
riage, IMvorce,  and  Separation,  {  1223. 

What  thte  court  conceives  to  be  the  cor- 
rect view  was  well  expressed  by  the  Mary- 
land Court  of  Appeals.  "There  may  be  and 
doubtless  are  many  cases  where  the  right  to 
the  custody  and  services  of  the  children  are 
taken  away  from  the  father  because  of  his 
misconduct.  His  natural  right  to  this  cus- 
tody and  these  services  is  forfeited  by  his 
misconduct,  and  surely,  if  his  misconduct 
works  a  forfeiture  of  bis  rights  to  custody 
and  earnings,  he  ought  not  to  be  absolved 
from  his  natural  and  usual  duty  of  support- 
ing them.  To  allow  It  to  bring  about  any 
such  result  would  simply  be  allowing  the 
father  to  take  advantage  of  his  own  wrong, 
for  all  a  father  would  have  to  do  to  avoid 
his  natural  obligation  to  his  children  would 
be  to  desert  his  family,  conduct  himseU  in 
such  a  way  as  to  show  that  he  Is  an  unfit 
person  to  have  the  custody  of  his  children, 
and  then  when,  on  account  of  his  own  wrong- 
ful doings  and  unfitness,  the  court  takes  the 
custody  of  the  children  away  from  him,  and 
awards  It  to  the  mother.  It  relieves  him  of 
the  obligation  which  the  law  of  nature  and 
the  law  of  the  land  places  upon  him."  Alvey 
V.  Hartwlg,  106  Md.  254,  262,  67  Atl.  132,  135 
(11  L.  K.  A.  [N.  S.]  678,  14  Ann.  Cas.  250). 

It  Is  the  public  policy  of  this  state,  estab- 
lished by  the  lieglslature,  to  leave  the  courts 
perfectly  free  to  enforce  parental  duty,  after 
a  divorce,  as  justice  and  occasion  may  de- 
mand. Section  672  of  the  Civil  Code  reads 
as  follows:  "When  a  divorce  is  granted  the 
court  shall  make  provision  for  the  guardian- 
ship, custody,  support  and  education  of  the 
minor  children  of  tbe  marriage,  and  may 
modify  or  change  any  order  in  this  respect 
whenever  circumstances  render  such  change 
proper." 

Interpreting  this  statute,  the  court  said: 
"This  section  leaves  the  matter  entirely  in 
tbe  hands  of  the  court  It  may  at  any  time, 
upon  proper  notice,  change  any  former  order 
made  with  reference  to  these  matters  by 
adding  to,  or  taking  from,  the  burdens  of  ei- 
ther party  relative  to  the  same.  •  •  • 
This  statute  has  the  effect  to  repose  in  the 
court  the  right  and  duty  to  require  divorced 
parents  properly  to  care  for,  maintain,  and 
educate  their  diildren,  notwithstanding  the 
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t&ct  of  the  divorce,  and  to  make  such  orders 
relatlTe  to  payments  of  money  from  time  to 
time  untU  this  result  has  been  fully  effectu- 
ated. Such  orders  may  be  made  by  the  court 
upon  its  own  motion,  or  upon  the  suggestion 
of  any  one  Immediately  or  remotely  Interest- 
ed." Miles  V.  Miles,  65  Kan.  676,  678,  679, 
70  Pac.  631,  632. 

If  the  courts  were  obliged  to  acknowledge 
a  fundamental  dependence  of  the  duty  to  sup- 
port upon  the  right  to  custody,  they  would 
be  embarrassed  continually  In  carrying  out 
this  policy. 

In  the  case  of  Hampton  r.  AUee,  56  Kan. 
461,  43  Pac.  779,  the  divorced  wife  sued  her 
former  husband  for  compensation  for  the 
support  of  their  minor  children,  basing  her 
right  to  recover  on  the  terms  of  the  divorce 
decree,  a  copy  of  which  was  attached  to  the 
petition.  The  decree  did  not  contain  terms 
of  the  character  alleged,  and  in  fact  imposed 
no  liability  on  the  defendant  to  support  his 
children.  The  court  affirmed  a  Judgment 
sustaining  a  demurrer  to  the  petition.  The 
decision  was  correct; 'but  the  opinion  of  the 
court  contains  the  unnecessary  and  erroneous 
statement  that  "it  has  been  held  that  no 
such  liability  exists  independent  of  the  de- 
cree," citing  the  Harris  Case.  Neither  the 
syllabus  nor  the  opinion  in  the  Harris  Case 
so  holds. 

From  what  has  been  said.  It  results  that 
the  decision  and  the  general  doctrine  of  the 
Harris  Case  are  approved  and  followed.  The 
decisions  in  the  Chandler,  Miller,  and  Hamp- 
ton Cases  are  approved;  but  the  portions  of 
the  opinions  in  the  Miller  and  Hampton 
Cases  which  have  been  criticized  are  disap- 
proved. 

In  the  case  of  McCormlck  v.  McCormick, 
82  Kan.  31,  107  Pac.  546,  which  reviewed 
previous  decisions  on  the  subject,  and  has 
since  been  followed  in  other  cases,  the  court 
considered  the  effect  of  a  foreign  decree  of 
divorce  which  was  silent  on  the  subject  of 
alimony,  ,and  held  that  It  precluded  the 
courts  of  this  state  from  subsequently  al- 
lowing alimony  to  the  divorced  wife  out  of 
the  property  of  her  former  husband.  The  de- 
fendant argues  that  the  same  rule  should 
be  applied  here.  The  argument  is  unsound 
because  of  the  fundamental  difference  be- 
tween marital  and  parental  duty.  After  a 
divorce  the  relation  of  husband  and  wife  is 
at  an  end,  and  all  marital  obligations  not 
preserved  by  the  decree  are  at  an  end.  Aft- 
er a  divorce  the  relation  of  parent  and  child 
continues  unchanged,  and  a  father's  obliga- 
tion to  support  his  offspring  continues  to 
exist  unless  cut  off  by  the  decree.  Besides 
this,  In  the  McCormlck  Case  the  court  had 
Jurisdiction  to  award  alimony  If  it  had  been 
applied  for.  In  the  present  case  the  court 
could  not  have  made  a  valid  order  of  support 
against  the  defendant  if  the  plaintiff  had 
applied  for  it. 

The  defendant  Invokes  the  federal  Consti- 


tntion  and  the  statute  of  this  state  relatins 
to  the  faith  and  credit  to  be  given  to  0» 
Judicial  proceeding  in  Colorado.  The  jods- 
ment  of  the  district  court,  not  only  gives 
full  faith  and  credit  to  that  proceeding,  but 
gives  it  the  precise  effect  which  it  has  imder 
the  laws  of  Coloiado. 

The  Judgment  of  the  district  court  and 
this  opinion  deals  with  the  broad  parental 
duty  to  support  and  maintain  minor  chil- 
dren, and  not  with  the  subject  of  supplTio.' 
the  immediate  wants  of  necessitous  childrtfa 
on  the  credit  of  a  deUnqnent  parent 

From  what  has  been  said,  it  is  dear  tba; 
a  Jury  trial  was  properly  denied:  Trial  er- 
rors complained  of  are  not  of  sufficient  im- 
portance to  affect  the  result  of  the  proceed- 
ing or  to  require  special  discussion. 

The  Judgment  of  the  district  court  is  ii- 
firmed.    Ail  the  Justices  concurring. 


HOFFMANN  et  aL  v.  LEAVE.VWORTH 

LIGHT,  HEAT  &  POWER  CO.t 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Byllabiu  iy  the  Court.) 

1,  Unitkd  Statbs  (§  3»)  —  Miuiakt  Resb- 
VATioN — State  IiAws. 

The  statute  (Code  Civ.  Proc  i  419  [Get. 
St.  1909,  g  6014]),  providing  for  the  reoovprj 
of  damages  for  death  caused  by  wrongful  act. 
was  in  force  before  the  passage  of  the  act  ced- 
ing to  the  United  States  jurisdiction  over  tie 
Ft.  Iieavenworth  military  reservation  (cbsp- 
ter  66,  Laws  1875,  Gen.  St.  1909,  {  4584),  mi 
it  is  no  defense  to  an  action  to  recover  socii 
damages  against  a  power  company  supplying  u 
electric  current  for  arc  lighting  on  such  reser- 
vation that  the  death  occurred  thereon. 

[Ed.  Note.— For  other  cases,  see  Unitfil 
States,  Cent.  Dig.  i  8;  Dec  Dig.  {  3.*] 

2.  EtBCTBicnr  (J  IS*)— Unsaib  EijuiPiffiXT- 

LlABILlTT. 

When  such  power  is  simply  furnished  to 
a  responsible  party  for  use  in  a  system  of 
poles,  wires,  and  appliances  owned  and  wm- 
trolled  by  such  party  and  in  proper  condition 
to  receive  the  current  safely,  the  furnishiii; 
party  is  not  required  to  maintain  inspection,  it 
to  see  at  its  peril  that  such  equipment  is  kept 
safe,  but  bo  long  as  not  chargeable  with  knovl- 
edge  of  some  defect  therein,  it  may  assume 
that  such  safety  nil!  be  maintained,  and  the 
fact  that  in  furnishing  such  power  for  ait 
lighting  the  seller  undertakes  to  suppl;  and 
maintain  the  necessary  lamps  and  carbons  doi's 
not  fh"<nKe  the  rule.  In  order  to  hold  the  sell- 
er liable  it  must  appear  that  it  continued  to 
turmsii  and  turn  on  the  current  after  knowinj 
that  the  purchaser  had  permitted  the  eqaipment 
to  become  defective. 

lEd.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  §  6;    Dec  Dig.  $  13.*] 

Appeal  from  District  Court,  Leavenwortt 
County. 

Action  by  John  Hoffmann  and  another 
against  the  Leavenworth  Light,  Heat  &  Poor- 
er Company.  From  a  judgment  for  plaiotlffs, 
defendant  appeals.    Reversed. 

Floyd  E.  Harper,  of  Leavenworth,  for  ap- 
pellant F.  P.  FitzwilUam,  of  Leavenwoitli. 
for  appellees. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-N( 

1  Rehearing  denied  March  13,  1914.    Digitized  by 
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WEST.  J.  The  plaintiffs  recoyered  a  ju(J«- 
aent  for  the  death  of  their  minor  son  caus- 
i^  by  a  shock  of  electricity  received  by  toucb- 
ng  a  windlass  attached  to  an  electric  light 
>ole  situated  on  the  Ft.  Leavenworth  mili- 
ary reservation.  The  defendant  was  under 
lontract  with  the  government  to  furnish  the 
>lectrlc  current  for  illuminating  and  small 
notor  purposes  on  such  reservation,  such 
!urrent  to  be  furnished  at  such  times  and 
>Iaces  and  in  such  quantities  as  required  by 
Jie  service  and  as  directed  by  the  officer  in 
!harge.  The  current  for  arc  lamp  exterior 
ightlng  was  to  be  paid  for  at  a  fiat  rate,  and 
:he  company  was  to  maintain  transformers 
>r  regulators  at  its  power  house,  so  as  to 
Furnish  the  proper  power  for  the  lamps  in 
ise,  and  to  supply,  maintain,  and  trim  all 
ire  lamps  used  for  street  lighting.  The  elec- 
tricity furnished  under  this  contract,  reg- 
ilated  by  the  transformers,  was  a  current 
transmitted  to  the  lamps  upon  the  reserva- 
tion, returning  thence  to  the  company's  pow- 
er plant  The  light  pole  where  the  injury 
occurred  is  located  upon  a  thoroughfare  or 
public  highway,  and  upon  the  reservation 
aear  the  intersection  of  this  highway  and  one 
of  the  city  streets.  It  appears  that  from 
one  of  the  wires  on  the  pole  in  question  the 
Insulation  had  worn  off,  and  the  wire  had 
become  looped  over  an  iron  step  on  one  side 
of  the  pole,  and  the  chain  of  the  windlass 
by  which  the  arc  light  was  raised  and  lower- 
ed coming  in  contact  with  such  step  became 
charged  vrtth  electricity,  and  the  deceased, 
touching  the  windlass,  received  the  shock 
from  which  he  died.  An  employ^  of  the  de- 
fendant attended  to  the  care  and  mainte- 
nance of  the  lamps,  trimming  them  about 
once  in  seven  days.  He  had  the  use  of  a 
crank  with  which  to  lower  and  raise  the 
windlass,  but  was  not  shown  to  have  any 
fnrther  duty  than  the  care  of  the  lamps.  He 
stated  that  if  anything  was  out  of  order  he 
informed  the  post  electrician,  but  there  was 
DO  showing  that  be  had  any  Instructions  so 
to  do. 

Two  principal  contentions  are  made:  First, 
that  the  action  cannot  be  maintained  because 
the  death  occurred  on  the  reservation  which 
is  under  the  exclusive  jurisdiction  of  the 
United  States;  and,  second,  that,  having  no 
contractual  right  to  inspect  or  repair  the 
eqnipment  belonging  to  the  government,  the 
defendant  cannot  be  held  liable  for  a  defect 
therein. 

[1]  Section  8,  art  1,  of  the  federal  Consti- 
tntion  provides  that  Congress  sball  have 
power  to  exercise  exclusive  legislation  in  all 
cases  whatsoever,  over  all  places  purchased 
by  the  consent  of  the  Legislature  of  the  state 
in  wliich  the  same  shall  be  for  the  erection 
of  forts,  magazines,  arsenals,  dockyards,  and 
other  needful  buildings.  The  reservation  in 
qnestion  was  not  acquired  in  this  way,  but 
jurisdiction  was  ceded  by  chapter  06  of  the 
Uws  of  1875.  Gen.  Stet.  1909,  §  4584.  This 
act  saved  to  the  state  the  right  to  serve  civil 


and  criminal  process  within  the  reservation 
in  suits  or  prosecutions  for  or  on  account  of 
I  rights  acquired,  obligations  incurred,  or 
crimes  committed  in  the  state,  but  outside  the 
cession  and  reservation.  It  saved  also  to 
the  state  the  right  to  tax  railroads,  bridges, 
and  other  corporations,  their  franchises  and 
property,  on  such  reservation.  Jurisdiction 
of  the  state  in  criminal  matters  was  assert- 
ed before  the  act  of  cession  in  Clay  v.  State, 
4  Kan.  49.  Afterwards  in  Ft  L.  Rid.  Co.  v. 
Lowe,  Sheriff,  27  Kan.  749,  it  was  held  that 
the  state  could  tax  railroad  property  on  the 
reservation,  and  in  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  McGllnn,  28  Kan.  275,  this  court  de- 
cided that  the  railroad  fence  or  stock  law 
of  1874  was  in  force  there.  In  Ft  Leaven- 
worth Rid.  Co.  V.  Lowe,  114  U.  S.  625,  539, 
542,  5  Sup.  Ct  995,  29  L.  Ed.  264,  the  deci- 
sion in  27  Kan.  748,  was  aSirmed,  and  it 
was  held  that  on  such  reservation  the  build- 
ings, appurtenances,  and  instrumentalities 
used  by  the  government  will  be  free  from 
any  such  Interferences  and  Jurisdiction  from 
the  state  as  would  destroy,  or  impair  their 
use  for  the  purposes  designed,  but  when  not 
so  used  the  legislative  power  of  the  state 
over  the  places  acquired  will  be  as  full  and 
complete  as  over  any  other  place  within  her 
limits.  It  was  also  said  that  the  cession  of 
Jurisdiction  was  not  of  exclusive  legislative 
authority  over  the  land,  except  so  far  as  nec- 
essary for  its  use  as  a  military  post  In  Chi- 
cago, R.  I.  &  Pac.  Rid.  Co.  v.  McGlinn,  114  U. 
S.  542,  5  Sup.  Ct  1005,  29  L.  Ed.  270,  the 
decision  in  28  Kan.  275,  was  affirmed,  and 
it  was  held  that  the  cession  of  Jurisdiction 
was  not  of  exclusive  legislative  authority 
over  the  land  except  so  far  as  necessary  for 
its  use  tor  a  military  post,  and  that,  as  when 
the  cession  was  made  the  state  law  made 
railroad  companies  whose  roads  were  not  in- 
closed by  lawful  fence  liable  for  animals 
killed  or  wounded,  the  act  remained  in  force 
after  the  cession.  It  was  said  that  this  law 
was  as  necessary  after  the  cession  as  be- 
fore, and  was  no  more  abrogated  thereby 
than  "regulations  as  to  the  crossing  of  high- 
ways by  the  railroad  cars,  and  the  ringing  of 
bells  as  a  warning  to  others  of  their  ap- 
proach. •  •  •  The  liability  of  the  rail- 
road company  for  the  killing  of  the  cow  did 
not  depend  upon  the  place  where  the  animal 
was  killed,  but  upon  the  neglect  of  the  com- 
pany to  inclose  the  road  with  a  fence  which 
would  have  prevented  the  cow  from  straying 
upon  it"  114  U.  S.  647,  6  Sup.  Ct  1007,  29 
L  Ed.  270.  An  elaboration  of  the  doctrine 
announced  in  the  decision  already  referred 
to  may  be  found  in  Crook,  Homer  &  Co.  v. 
Old  Point  Comfort  Hotel  Co.  (O.  C.)  54  Fed. 
604,  and  Divine  v.  Unaka  Nat  Bank,  126 
Tenn.  98,  140  S.  W.  747.  See,  also,  Dela- 
mater  v.  Folz,  50  Hun,  528,  3  N.  Y.  Supp. 
711.  The  statute  under  which  the  action 
was  brought  was  likewise  in  force  before 
the  act  ceding  jurisdiction  was  passed,  and 
no  reason  is  apparent,  either  in  princlj^  or 
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upon  authority,  why  If  the  defendant  com- 
pany was  guilty  of  negligence  In  conducting 
its  work  upon  the  reservation,  it  would  not 
be  liable.  Railroads  and  other  common  car- 
riers conveying  passengers  could  hardly  ex- 
pect to  escape  liability  for  negligence  occur- 
ring upon  the  land  covered  by  the  act  of 
cession ;  such  efFect  not  being  within  the 
purview  or  purpose  of  such  act 

[2]  There  are  two  theories  and  two  lines 
of  decisions  touching  the  question  of  the  de- 
fendant's Uability.  One  Is  that  by  the  act 
of  furnishing  for  use  so  dangerous  a  force  as 
an  electric  current  a  party  is  bound  to  know 
that  the  poles  and  wires  over  which  it  is  to 
be  conveyed  are  In  such  condition  that  the 
furnishing  of  such  current  will  not  endanger 
life  or  limb.  The  other  is  that  the  one  who 
provides  and  controls  the  apparatus  and 
equipment  over  which  the  current  Is  convey- 
ed is  bound  to  attend  to  their  safety,  and 
that  its  mere  supply  to  such  party  does  not 
render  the  party  supplying  it  responsible  for 
the  condition  of  such  apparatus  and  equip- 
ment The  cases  chiefly  relied  on  by  the 
defendant  In  support  of  the  latter  contention 
are  Minneapolis  General  Electric  Co.  v.  Cro- 
non,  166  Fed.  651,  92  C.  C.  A.  346,  20  L.  B.  A. 
(N.  S.)  816;  Memphis  Consol.  Gas  &  Elec- 
tric Co.  V.  Speers,  113  Tenn.  83,  81  S.  W.  595 ; 
National  Fire  Ins.  Co.  v.  Denver  ConsoL 
Electric  Co.,  16  Colo.  App.  86,  63  Paa  949; 
Flckelsen  v.  Wheeling  Electric  Co.,  67  W. 
Va.  335,  67  S.  B.  788,  27  L.  R.  A.  (N.  S.)  893. 

In  the  first  of  these  cases  the  widow  of 
the  deceased  sued  to  recover  damages  for 
a  death  caused  by  coming  In  contact  with  an 
electric  wire  suspended  from  the  wall  or  cell- 
ing of  a  blacksmith  shop,  to  which  was  at- 
tached an  electric  bulb  for  use  In  sho^ng 
horses.  When  not  in  use  the  wire  was  hung 
on  a  nail  driven  into  the  side  of  the  wall. 
The  shop  had  caught  fire,  and  the  deceased 
had  entered  and  was  trying  to  extinguish  it 
when  he  lost  his  life.  The  inside  wiring  of 
the  shop  was  done  under  an  independent  con- 
tract by  the  electric  company  three  years 
before  the  accident,  and  became  the  private 
property  of  the  owner  of  the  building.  The 
use  of  the  suspended  wire  was  for  his  own 
convenience,  and  the  manner  of  hanging  it 
on  the  wall  was  of  his  own  selection.  The 
company  had  no  notice  of  the  fact  that  the 
insulation  had  become  worn  where  it  rested 
ui)on  the  nail.  It  was  held  that  when  such 
wiring  became  defective  by  the  act  of  the 
owner  of  the  building  without  notice  to  the 
company,  the  latter  was  not  liable.  In  the 
opinion  It  was  said:  "Where,  however,  they 
are  only  employed  to  deliver  the  current  by 
connection  by  wiring  made  by  the  Individual 
who  holds  the  property,  it  seems  to  us  that 
their  responsibility  ends  when  the  connec- 
tion is  properly  made  under  proper  condi- 
tions, and  they  deliver  the  current  in  a  man- 
ner which  will  protect  both  life  and  proper- 
ty." 166  Fed.  666,  92  C.  C.  A.  350,  20  L.  R. 
A.  (N.  S.)  820. 


In  the  Speers  Case  the  company  contract- 
ed to  furnish  electricity  for  the  Illumina- 
tion of  a  sign  in  front  of  a  building,  but 
had  no  interest  in  or  control  over  the  wires 
or  appliances  by  which  the  current  was 
conducted  thereto,  and  it  was  held  not  lia- 
ble for  the  killing  of  the  plaintiff's  horse  by 
electricity  escaping  from  such  wires  through 
a  defect  in  construction  or  insulation.  It 
was  said:  "It  is  true  that  electricity  Is  a 
subtle,  and,  unless  controlled,  a  dangerous, 
agent,  yet  we  do  not  see  how  this  fact  fixes 
responsibility  on  this  company,  when  it  sim- 
ply furnished  the  electric  current  to  the 
wires  of  Roberts,  over  which  it  had  no  con- 
trol, and  with  regard  to  which  there  was 
on  its  part  no  duty  of  inspection,  and  when 
the  record  does  not  Impute  to  It  any  knowl- 
edge of  the  loss  •  •  •  complained  ot" 
113  Tenn.  86,  81  S.  W.  696. 

In  the  case  against  the  Denver  Consol 
Electric  Company  suit  was  brought  by  a 
number  of  Insurance  companies  to  recover 
the  amount  they  had  paid  to  the  depot  com- 
pany for  a  fire  loss  claimed  to  have  been 
caused  by  defective  wiring.  It  did  not  ap- 
pear, however,  that  the  electric  company 
had  anything  to  do  with  such  wiring  or  its 
inspection,  or  had  made  any  agreement  to 
keep  the  same  in  proper  condition.  It  was 
simply  to  furnish  the  current  for  use  in  the 
equipment  provided  by  the  deiwt  company. 
The  defendant  prevailed  In  the  court  below, 
and  the  Court  of  Appeals  affirmed  the  judg- 
ment It  was  held  that  there  was  nothing 
to  show  that  the  company  had  any  knowl- 
edge of  the  alleged  defect  in  the  wire  or  iu 
its  construction,  and  it  was  said  that  wheu 
a  company  is  employed  to  deliver  the  cur- 
rent by  connection  with  wiring  already  made 
by  the  one  who  owns  the  property,  its  re- 
sponsibility ends  when  the  connection  is 
properly  made  under  proper  conditions  and 
the  current  is  delivered  In  a  manner  whicb 
will  protect  both  life  and  property. 

In  the  Flckelsen  Case  the  Electric  Com- 
pany sold  electricity  to  another  company  to 
be  used  In  lighting  the  streets  of  an  ad- 
joining city,  delivering  the  current  at  a 
point  where  the  wires  of  the  two  companies 
met.  The  wire  of  the  purchasing  company 
conveying  electricity  along  a  street  was 
grounded,  resulting  in  the  death  of  a  person 
coming  in  contact  therewith,  and  the  tar- 
nishing company  was  sued.  There  the  pur- 
chasing company  owned  the  equipment,  and 
had  a  cut-off  at  the  end  of  the  bridge  sepa- 
rating the  two  cities  for  the  purpose  of  cat- 
ting off  the  current  from  its  wires.  It  did 
not  appear  that  the  furnishing  company  as- 
sumed any  control  over  the  equipment,  and 
it  was  held  not  liable ;  the  court  taking  the 
view  that  the  one  company  actually  deliv- 
ered the  electricity  to  the  other  so  that  a 
title  thereto  passed,  which  cannot  be  said 
to  be  true  here. 

Four  cases  are  also  cbl^^  relied  on  to 
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support  the  other  contention :  Maysvllle  Oas 
Co.  V.  Thomas,  Adm'r,  75  S.  W.  1129,  25  Ky. 
Law  Rep.  403;  Lewis,  Adm'r,  y.  Bowlliig 
Green  Gas  Co.,  135  Ky.  611,  117  8.  W.  278, 
22  L.  R.  A.  (N.  S.)  1169;  Hebert  v.  Hud- 
son River  Electric  Co.,  136  App.  Dlv.  107, 
120  N.  T.  Supp.  672;  Hoboken  L.  ft  I.  Co. 
T.  United  Electric  Co.,  71  N.  J.  Law,  430, 
58  Atl.  1082. 

In  the  first  of  these  cases  a  boy  was  killed 
by  coming  In  contact  with  a  charged  wire 
connected  with  a  trolley  owned  and  used  by 
a  street  railway  company  and  the  gas  com- 
pany was  sued  because  It  had  furnished  the 
cnrrent  of  electricity.  It  appeared  that  the 
gas  company  received  a  certain  amount  per 
month  for  supplying  the  current  to  the  rail- 
road company,  and  It  was  held,  considering 
the  character  of  the  furnished  product,  there 
was  a  duty  resting  on  each  company  to  see 
that  the  wires  through  which  it  was  sent 
were  properly  insulated.  It  was  also  shown 
that  the  street  car  company  owned  the  dy- 
namos and  generators,  and  that  the  gas  com- 
pany only  furnished  the  steam  power  by 
which  the  generator  was  operated.  In  the 
Lewis,  Adm'r,  Case  the  Gas  Ught  Company 
famished  the  electric  power  for  a  private 
electric  line  extending  beyond  the  city  lim- 
its. One  of  the  vrires  became  sagged  and 
the  Insulation  worn  off,  and  the  plaintiff's 
decedent,  coming  in  contact  therewith,  was 
HUed.  The  court  said  that  the  company 
could  not  escape  Its  responsibility  as  the 
dispenser  through  the  public  streets  and 
roads  of  such  a  deadly  force,  nor  could  It 
dispense  with  the  duty  of  inspecting  the 
wires  to  see  If  they  were  in  proper  condi- 
tion, although  the  wires  were  not  owned 
by  it;  that  when  it  used  the  line  it  was  Its 
duty  to  see  that  they  were  in  proper  and 
safe  condition,  which  duty  required  the  high- 
est degree  of  care  to  keep  them  safe. 

In  the  Hebert  Case  the  electric  company 
was  delivering  the  current  over  the  wire  In 
question  to  a  i)ower  company,  so  that  the 
latter  could,  in  turn,  supply  its  customers 
for  light,  heat,  and  power  purposes.  The 
place  where  the  wire  broke  and  the  injury 
occurred  was  at  a  point  on  the  line  before 
the  current  had  been  delivered  to  the  receiv- 
ing company,  and  the  furnishing  company 
was  held  liable. 

In  the  case  of  Hoboken  L.  ft  I.  Co.  a  pow- 
er company  was  called  upon  to  install  an 
electric  meter  in  a  certain  building  for  the 
purpose  of  furnishing  light  The  company 
contracted  with  an  independent  and  compe- 
tent electrician  to  Install  the  meter,  and 
then  began  to  furnish  the  current  Subse- 
quently a  fire  started  in  the  meter  box,  and 
an  examination  disclosed  that  the  electrician 
was  probably  negligent  in  his  work.  The 
successor  of  the  furnishing  company  was 
sued  upon  the  theory  that  It  was  liable  for 
negligence  for  transmitting  its  current 
through  a  defective  apparatus.    It  was  held 


that  It  was  the  duty  of  the  furnishing  com- 
pany to  exercise  due  care  and  skill,  dtber 
by  Installics  apparatus  by  its  own  agent,  or 
in  examination  to  see  that  it  bad  been  prop- 
erly Installed  by  others. 

The  case  of  Thomas,  Adm'r,  was  first  re- 
ported In  108  Ky.  224,  56  8.  W.  153,  21  Ky. 
Law  Rep.  1690,  53  L.  R.  A.  147,  the  decision 
already  referred  to,  75  S.  W.  1129,  25  Ky. 
Law  Rep.  403,  being  practically  a  reafflrm- 
ance  of  the  former  one.  The  Lewis  Case 
was  decided  by  the  same  court  In  the  Speers 
and  Cronon  Cases  the  doctrine  of  the  Thom- 
as de<i8lon  was  disapproved.  The  Flckeisen 
Case,  decided  by  the  West  Virginia  Supreme 
Court  of  Appeals  was  followed  by  the  case 
of  Perry  v.  Ohio  Valley  Electric  Ry.  Co.,  70 
W.  Va.  697,  74  S.  B.  993,  holding  that  there 
Is  no  obligation  upon  a  generating  company 
that  sells  and  delivers  electricity  to  a  dis- 
tributing company  to  see  that  the  lines  of 
the  latter  company  over  which  the  cnrrent  Is 
to  be  carried  are  in  safe  condition.  The  de- 
cision and  discussion  in  the  Flckeisen  Case 
were  expressly  reaffirmed. 

In  Schmeer  ▼.  Gas  Light  Co.,  147  N.  T. 
529,  at  page  541,  42  N.  E.  202,  at  page  205, 
30  L.  R.  A.  653,  at  page  658,  it  was  held  that 
before  turning  on  gas  for  the  benefit  of  ten- 
ants in  an  apartment  house  a  gas  company 
must  use  reasonable  precaution  to  ascertain 
that  the  pipes  in  the  building  are  In  such  con- 
dition that  the  gas  will  not  fiow  out  into  the 
apartments  of  the  tenants  who  have  not  ap- 
plied for  It  to  their  injury.  The  decision 
was  by  Peckham,  J.,  and  stated  the  rule  to 
be  that  the  gas  company  In  making  the  de- 
livery was  not  an  Insurer,  but  simply  bound 
to  exercise  that  degree  of  care  which  the 
nature  of  the  article  dealt  in  and  the  con- 
sequences to  be  apprehended  from  an  acci- 
dent reasonably  called  for,  but  it  was  stated 
that  the  court  did  not  assume  to  say  that 
when  the  piping  had  been  carefully  and 
thoroughly  examined,  there  was  a  continuing 
liability  thereafter  on  the  i)art  of  the  com- 
pany to  see  that  it  was  kept  in  proper  con- 
dition. It  was  said:  "As  the  company  had 
no  control  over  the  piping,  does  not  put  it  in, 
and  is  not  consulted  about  it,  the  principle, 
upon  which  it  might  be  held  liable,  in  cases 
of  this  character,  at  the  time  of  the  first  de- 
livery of  gas,  if  no  precaution  were  taken  at 
all,  iB  simply  that  it  would  have  the  right  to 
refuse  to  turn  on,  or  permit  others  to  turn 
on,  the  gas  for  the  supply  of  the  applicants 
until  properly  assured  of  the  condition  of  the 
piping  in  other  portions  of  the  building. 
Having  become  assured  of  it,  and  the  gas 
being  on,  it  would  not  seem  that  the  com- 
pany ought  further  to  be  regarded  as  liable 
for  the  continuous  good  condition  of  the  pip- 
ing. Here  we  may  Justly  say  that  to  impose 
such  a  liability  upon  the  defendant  would 
clearly  be  unreasonable.  It  would  render 
necessary  the  examination,  at  frequent  in- 
tervals, of  all  the  buUdings  In  the  city  In 
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«vhlch  gas  was  used.  This  would  be  so 
onerous  as  to  be  practically  Impossible  of 
execution,  because  of  tbe  expense  to  the  com- 
pany. The  law  ought  ndt  to,  and  does  not, 
exact  an  unreasonable  amount  of  care  from 
any  one.  Under  the  restrictions,  however, 
as  above  stated,  we  tblnk  the  question  of  de- 
fendant's negligence  was  for  the  Jury."  The 
jury  found  that  tbe  pole  was  erected  and  the 
wire  steps  and  chain  placed  thereon  accord- 
ing to  the  plana  and  specifications  of  the 
gOTemmmt  of  the  United  States,  and  had 
been  in  place  about  nine  years;  that  no  one 
representing  the  defendant  had  any  actual 
notice  that  the  wire  was  caught  over  the 
step;  that  the  current  had  been  turned  on 
less  than  an  hour  v^hen  the  accident  occur- 
red; that  tbe  government  employed  a  com- 
petent and  practical  electrician,  who  stated 
that  inspection  was  made  every  two  or  three 
months  of  the  chain,  pole,  and  wires  in  ques- 
tion. The  electrician  testlfled  that  according 
to  his  understanding,  his  assistant,  who  was 
in  the  habit  of  walking  to  and  fro  between 
tbe  dty  and  the  reservation  was  to  keep  his 
eyes  open  for  trouble  of  the  kind  under  con- 
sideration, and,  if  found,  to  repair  if  able, 
otherwise  to  report  it  Tbe  engineer  and 
the  electrician  from  the  military  prison  tes- 
tified that  tbe  construction  of  the  pole  in 
question,  including  the  location  of  its  wind- 
lass and  the  windlass  chain  was  faulty.  Nu- 
merous witnesses  testified  to  seeing  sparks  at 
night,  and  it  appears  that  a  long  time  before 
the  injury  the  pole  in  question  had  been  on 
fire.  It  appears  also  that  boys  had  been  for 
»ome  time  in  tbe  habit  of  playing  around  the 
windlass  and  receiving  shocks  by  touching 
it.  The  Jury  found  that  the  wire  had  been 
caught  over  the  step  about  three  days,  and 
that  the  pole  was  on  fire  several  months  be- 
fore the  occurrence  of  the  injury,  caused  by 
a  current  escaping  from  a  wire  through  de- 
fective insulation  to  the  step  and  chain.  The 
defendant's  trimmer  testified  that  be  bad 
been  trimming  the  lamp  about  six  years,  and 
noticed  nothing  wrong  with  the  poles  and 
wires  when  he  was  there.  Were  the  govern- 
m«it  suable  in  this  kind  of  a  case  its  negli- 
gence would  certainly  be  well  established. 
Whatever  right  or  duty  existed  to  be  assured 
that  the  equipment  was  in  proper  condition 
before  beginning  to  furnish  the  current,  the 
question  of  liability  here  depends  on  the  duty 
of  tbe  company  afterwards  to  inspect  and 
see  that  such  equipment  was  kept  saf& 

An  early  and  leading  application  of  tbe 
doctrine  that  one  must  so  use  his  own  prop- 
erty so  as  not  to  injure  another  was  tbe  de- 
cision in  Ryland  v.  Fletcher,  L.  R.  3  H.  L. 
;{30,  that  where  one  brings  upon  his  land  by 
artificial  means  that  which  would  not  nat- 
urally come  upon  it,  and  which  is  In  Itself 
dangerous,  and  which  may  become  mischie- 
vous to  his  neighbor  if  not  kept  under  con- 
trol, will  be  liable  for  damages  for  any  mis- 
chief thereby  caused,  and  liable  as  an  in- 
surer.    Thompson  In  bis  Commentaries  on 


the  Law  of  Negligence  (volume  1,  i  796)  sug- 
gests that  persona,  employing  for  their  own 
private  advantage  so  dangerous  an  agency 
as  electricity,  ought  to  be  regarded  as  quasi 
insurers,  as  towards  third  persons,  and  that 
one  who  creates  such  agency  on  his  own  land 
should  restrain  it  at  his  perU.  The  author 
admits,  however,  that  tbe  doctrine  of  By- 
lands  V.  Fletcher  has  not  been  followed  in  all 
the  American  Jurisdictions.  See  sections  69&- 
714. 

The  question  of  the  defendant's  liability  Is 
a  new  one  in  this  state,  and  must  be  decided 
in  accordance  with  established  principles. 
Two  of  these  principles  are  that  one  shall 
so  use  bis  own  as  not  to  injure  another,  and 
that  tbe  law  demands  only  what  is  reason- 
able under  tbe  circumstances  to  avert  such 
injury.  The  furnishing  of  electric  current 
to  .distant  places  is  a  necessity  of  modem 
civic  and  industrial  life,  but  It  Is  in  strict 
Une  with  the  dictates  alike  of  law,  morals, 
and  humanitarianlsm  that  one  who  generates 
and  sells  this  dangerous  agency  should  use 
proper  care  to  avoid  resulting  barm.  When 
such  power  is  simply  furnished  to  a  re- 
sponsible party  for  use  in  a  system  of  poles, 
wires,  and  appliances  owned  and  controlled 
by  such  party,  and  in  proper  condition  to  re- 
ceive the  current  safely,  the  furnishing  party 
is  not  required  to  maintain  Inspection,  or  to 
see  at  its  peril  that  such  equipment  is  kept 
safe,  but  so  long  as  not  chargeable  with 
knowledge  of  defect  therein,  it  may  jtistl.T 
and  reasonably  assume  that  such  safety  will 
be  maintained;  Justly  and  reasonably,  be- 
cause the  using  company  is  presumed  to  act 
in  accordance  with  prudence  and  safety  until 
tbe  contrary  appears.  The  fact  that  in 
furnishing  such  power  for  arc  lighting  the 
seller  undertakes  to  supply  and  maintain  the 
necessary  lamps  and  carbons  does  not  change 
the  rule,  for  such  party  has  tbe  same  right 
as  before  to  assume  that  the  purchaser  will 
act  with  due  care.  In  order,  therefore,  to 
hold  the  seller  liable,  it  must  appear  that  It 
continued  to  furnish  and  turn  on  tbe  danger- 
ous current  after  knowing  that  the  purchas- 
er had  permitted  the  equipment  to  become 
defective.  From  the  time  of  acquiring  such 
knowledge  the  seller's  contract  duty  cannot 
be  required  save  on  condition  that  such  de- 
fect be  remedied,  for  otherwise  it  mast 
thenceforward  furnish  a  dangerous  force, 
knowing  that  life  and  limb  may  be  imperiled 
by  reason  of  such  defect,  which  neither  a 
contract  nor  tbe  law  nor  the  common  1d- 
stlncts  of  humanity  could  require  of  any  one. 

The  Jury  having  found  that  no  one  repre- 
senting the  defendant  had  any  actual  notice 
that  the  wire  was  caught  over  the  step,  and 
there  being  no  showing  that  the  company  had 
knowledge  of  the  defect  which  caused  tbe  In- 
Jury,  tbe  defendant  is  not  liable. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
Judgment  for  tbe  defendant.  All  the  Joa- 
tices  concurring. 
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MATHEWSON  ▼.  CAMPBELL. 
(Sapieme  Court  of  Kansas.     Feb.  7,  1914.) 

(SyUalvs  hy  the  Court.) 

1.  Electionb    (I   305*)— CoNTMT— Appeal  — 
Scope  of  Review. 

In  an  appeal  from  the  district  coart  in  a 
proceeding  to  contest  an  election,  the  result  be- 
ing determinable  from  the  markings  upon  the 
face  of  the  ballots  and  where  the  questions  are 
presented  on  the  appeal  without  oral  testimony 
and  practically  as  they  were  presented  in  the 
trial  court,  the  Supreme  Conrt  is  required  to  de- 
termine what  votes  should  have  been  counted 
and  what  should  have  been  rejected  substantial- 
ly as  it  would  have  done  if  the  same  questions 
had  been  submitted  to  it  in  an  original  proceed- 
ing in  quo  warranto. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  {§  317-332 ;   Dec.  Dig.  §  305. •] 

2.  Elections  (5  186*)— Ballots— Validity. 

Certain  official  ballots  delivered  to  the  vot- 
ers had  printed  thereon  short  horizontal  marks 
in  the  middle  of  the  squares  at  the  right  of  the 
names  of  the  candidates.  Some  of  the  voters 
completed  cross-marks  by  penciling  a  line  across 
the  printed  horizontal  marks,  and  as  the  defect 
resulted  from  the  printing  and  preparation  of 
the  official  ballot,  and  there  is  nothing  to  show 
a  fraudulent  purpose,  it  is  held  that  the  defect 
did  not  destroy  the  validity  of  the  ballot 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {  159;    Dec.  Dig.  g  186.*] 

3.  Elections  (I  186*)— Ballots— Vauditt. 

The  fact  tnat  voters  wrote  the  name  of 
"Theodore  Roosevelt,"  which  was  the  name  of 
a  candidate,  in  the  blank  column  under  the  head 
of  "Presidential  Electors"  and  placed  cross- 
marks  in  the  squares  opposite  did  not,  of  itself, 
render  the  ballots  invalid  nor  prevent  the  count- 
ing of  the  same  in  favor  of  the  candidate  for 
other  offices  whose  names  were  legally  marked 
upon  the  ballots. 

[Bid.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §  159 ;    Dec  Dig.  S  186.*] 

4.  Elections  (§  186*)— Ballots— Validity. 

The  changing  of  a  ballot  furnished  to  an 
absent  voter  and  which  had  been  printed  and 
prepared  for  the  district,  where  he  tendered  his 
vote  in  an  effort  to  adapt  it  to  the  district  in 
which  he  resided,  and  where  the  vote  was  to  be 
canvassed  and  counted,  cannot  be  regarded  as 
a  distinguishing  mark,  nor  will  such  change,  of 
itself,  render  the  ballot  invalid. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  S  169;   Dec.  Dig.  S  186.*] 

Appeal  from  District  Court,  Brown  County. 

Action  by  John  E.  Mathewson  against  Jessie 
Campbell.  From  judgment  for  plaintlir,  de- 
fendant appeals.    Reversed. 

W.  F.  Means,  James  Falloon,  and  Sample 
F.  Newlon,  all  of  Hiawatha,  for  appellant. 
F.  M.  Pearl,  of  Hiawatha,  and  A.  M.  Harvey, 
of  Topeka,  for  appellee. 

JOHNSTON,  C.  J.  This  proceeding  in- 
volves the  title  to  the  ofiSce  of  county  clerk 
of  Brown  county.  At  the  general  election  in 
1912,  Jessie  Campb^  and  John  E.  Mathew- 
son were  candidates  for  that  office.  Accord- 
ing to  a  canvass  of  the  votes,  Jessie  Campbell 
received  2,349  votes  as  against  2,331  received 
by  John  B.  Mathew^son,  and  the  certificate  of 
election  was  therefore  Issued  to  her.    A  con- 


test was  instituted  by  Mathewson,  and  the 
contest  court  found  that  he  had  received 
2,314,  while  Campbell  had  received  but  2,312 
votes,  and  he  was  declared  to  have  been 
legally  elected.  While  all  the  ballots  cast 
were  examined  by  the  contest  court,  the 
validity  of  bnt  122  of  them  were  actually  in 
dispute.  Of  the  challenged  ballots,  12  were 
counted  for  each  of  the  contending  parties, 
34  which  had  been  cast  in  favor  of  Mathew- 
son were  deemed  to  be  Invalid  and  were  not 
counted,  and  64  of  them  that  were  cast  In 
favor  of  Campbell  were  held  to  be  Illegal  in 
some  particular  and  were  rejected.  She  ap- 
pealed from  the  decision  and  findings  of  the 
contest  court,  and  on  the  appeal  the  challeng- 
ed ballots  were  examined  by  the  district 
court,  and  that  tribunal  found  that  9  of  them 
were  legal  ballots  which  should  be  counted 
for  Mathewson  and  that  9  of  them  were  legal 
ballots  In  favor  of  Campbell.  The  remaining 
104  ballots,  36  of  which  had  been  cast  for 
Mathewson  and  68  for  Campbell,  were  found 
to  be  illegal  and  were  accordingly  rejected. 
The  result  as  declared  was  that  Mathewson 
had  received  a  total  of  2,311  votes  and  Camp- 
beU  2,300. 

[1]  The  decision  of  the  district  court  has 
been  brought  here  for  review,  and  it  is  con- 
tended that  the  findings  of  that  court  based 
on  evidence  as  to  distinguishing  marks  and 
defects  in  the  ballots  should  be  regarded  as 
settling  the  questions  of  fact.  It  is  conceded 
that  an  appeal  Is  given  by  statute,  and  on  the 
appeal  the  challenged  ballots  are  presented 
here  in  the  same  form  that  they  were  pre- 
sented in  the  district  court  This  court  can 
no  more  rest  its  decision  on  the  findings  of 
the  trial  court,  nor  escape  the  responsibility 
of  determining  the  validity  of  the  challenged 
ballots,  than  if  the  contest  for  the  office  had 
been  brought  in  this  court  In  an  original  pro- 
ceeding in  quo  warranto.  The  decision  of 
that  court  is,  of  course,  entitled  to  consider- 
ation; but,  as  has  been  frequently  decided, 
where  the  case  comes  before  this  court  on 
written  or  documentary  evidence  practically 
as  it  was  presented  in  the  district  court,  this 
court  must  decide  for  itself  what  the  facts 
establish  substantially  as  it  would  if  the  case 
was  original  in  this  court  Moore  v.  Pye,  10 
Kan.  246 ;  Robinson  v.  Melvin,  14  Kan.  484 ; 
Durham  v.  C.  C.  &  M.  Co.,  22  Kan.  232 ;  Bank 
V.  Mcintosh,  72  Kan.  603,  84  Pac.  535;  Bel- 
knap V.  Sleeth,  77  Kan.  164,  93  Pac.  580. 

In  this  case  there  was  no  oral  evidence  and 
none  that  was  conflicting.  The  legality  of 
each  ballot  is  to  be  determined  solely  by  the 
markings  on  its  face,  and  all  that  are  in 
question  are  presented  here  Just  as  they  were 
in  the  district  court  The  contested  ballots 
fall  into  few  classes,  and  not  all  of  these 
require  consideration. 

[2]  The  first  that  wUl  be  considered  is  a 
class,  consisting  of  eight  ballots,  in  which  the 
cross-marks  had  been  made  in  squares  by 


'For  other  eases  see  same  topic  and  sectien  NVMBBR  In  Dec  Dig.  *  Am.  Die.  Key-Mo.  Series  ft  Reo'r  Indexes 
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penclUng  one  line  across  a  mark  wUch  the 
printer  had  made  In  printing  the  ballot  In 
some  unexplained  way  the  printer  had  made 
a  short  horizontal  mark  In  the  center  of  the 
squares  In  a  number  of  ballots,  thus  El- 
These  were  sent  out  and  delivered  to  the  Tot- 
ers  as  valid  ballots,  and  In  marking  the  bal- 
lots some  of  the  voters  made  a  perpendicular 
mark  with  a  lead  pencil  across  the  printed 
mark,  thus  [+].  Seven  of  these  votes  were 
In  favor  of  appellant  Campbell  and  one  In 
favor  of  Mathewson.  This  defect  resulted 
from  the  form  of  the  official  ballot  delivered 
to  the  voters  and  might  be  called  an  Invited 
defect.  The  voter  Is  not  responsible  for  the 
form  of  the  ballot,  nor  for  the  mistakes  made 
in  Its  preparation.  He  knows  of  the  statute 
which  provides  that  no  ballot  shall  be  deliv- 
ered to  voters  except  those  printed  and  in- 
dorsed as  the  law  requires,  and  he  naturally 
accepts  vrlthout  question  those  that  are  de- 
livered to  him  with  official  authentication. 
He  should  not  lose  his  vote  where  he.  In  good 
faith,  marks  and  casts  his  official  ballot  mere- 
ly because  of  an  Irregularity  in  the  printing 
of  it.  It  has  been  held  that  not  every  depar- 
•ture  from  the  prescribed  forms  operates  to 
destroy  a  ballot,  and  that  slight  errors  of 
the  officers  In  the  preparation  and  printing  of 
the  ballots  which  are  furnished  voters  will 
not  Invalidate  an  election  or  a  ballot  other- 
wise legal.  It  vras  held  that  the  voting  of 
ballots  printed  on  colored  paper  and  deliver- 
ed to  the  voters  by  the  officers  did  not  des- 
troy the  validity  of  the  ballots,  although  the 
statute  expressly  provided  that  they  should 
be  printed  on  white  paper.  Boyd  v.  Mills,  53 
Kan.  584,  37  Pac.  16,  25  U  R.  A.  486,  42  Am. 
St  Rep.  306.  In  another  case  it  was  decided 
that  the  printing  and  delivery  to  the  voters 
of  ballots  without  a  psuty  emblem,  and  where 
the  voters  placed  a  cross  in  the  circle  at  the 
head  of  the  ballot  was  not  invalidated  by 
the  absence  of  the  required  party  emblem. 
Ogg  v.  Glover,  72  Kan.  247,  83  Pac.  1039. 
Again,  it  was  ruled  that  ballots  could  not  be 
rejected  because  officers  whose  duty  it  was  to 
pr^are  them  disregarded  a  mandatory  pro- 
vision of  the  law  by  printing  thereon  a  ticket 
of  a  political  party  that  was  not  entitled  to 
a  place  on  the  ballot.  Pcabody  v.  Burch, 
75  Kan.  643,  89  Pac.  1016,  12  Ann.  Cas.  719. 
Another  case  of  this  character  is  where  an 
officer  erroneously  printed  squares  on  the 
ballots  at  the  end  of  the  words,  "No  Nomina- 
tion." In  placing  crosses  in  the  squares  as 
they  marked  do^jrn  the  ticket,  some  of  the 
voters  placed  crosses  in  the  squares  opposite 
the  words,  "'No  Nomination,"  and  it  was 
held  that  in  the  absence  of  a  showing  of 
fraudulent  intention  the  ballots  should  be 
counted.  Short  v.  Davis,  90  Kan.  147,  132 
Pac.  1172.  Other  authorities  of  like  purport 
are:  Stackpole  v.  Hallahan,  16  Mont  40,  40 
Pac.  80,  28  L.  R.  A.  502;  Blackmer  v.  Hlld- 
reth,  181  Mass.  29,  63  N.  R  14 ;  Earl  v.  Lewis, 
28  Utah,  116,  77  Pac.  235;  Schuler  v.  Hogan, 


168  lU.  369,  48  N.  E.  195;  State  of  Iowa  r. 
Bernholtz  et  al.,- 106  Iowa,  157,  76  N.  W.  662 ; 
15  Cyc.  352.  The  baUots  tn  question  oome 
wittal^  the  rule  of  these  authorities.  The 
voter  found  one  line  of  the  cross-mark  within 
the  square  and  naturally  enough  completed 
the  cross  by  making  a  line  across  the  printed 
Un&  He  had  some  reason  to  fear  that  if  he 
made  a  third  line  within  the  square  It  might 
be  regarded  as  a  distinguishing  mark  which 
would  invalidate  the  ballot  Evidently  it 
was  not  done  to  Identify  the  ballots  or  for 
any  fraudulent  purpose,  and,  the  effect  being 
the  result  of  the  Irregular  printing  and  prep- 
aration of  the  ballots,  they  should  be  counted. 

[3]  Two  baUots  that  were  cast  in  favor  of 
appellant  were  rejected  because  the  name  of 
"Theodore  Roosevelt"  had  been  written  by 
the  voters  within  the  space  in  the  blank 
column  left  for  the  names  of  presidential 
electors.  The  statute  provides  for  a  blank 
column  on  the  ballot  within  which  voters  not 
satisfied  with  the  candidates  whose  names 
are  printed  on  the  ballot  may  write  the 
names  of  persons  for  whom  they  desire  to 
vote.  Under  thla  statute  the  voters  in  ques- 
tion were  entitled  to  write  the  names  of  any 
person  In  the  blank  column  for  presidential 
electors.  While  the  name  writt«i  Is  the  same 
as  that  of  a  candidate  for  president  it  cannot 
be  assumed  that  there  was  no  one  of  that 
name  within  the  state  for  whom  the  voters 
desired  to  cast  their  votes.  In  California  it 
was  held  that:  "A  ballot  on  which  the  voter 
wrote  the  name  'William  McKlnley'  In  the 
blank  column  under  the  title  'Presidential 
Electors,'  bears  a  legal  mark  in  a  legal  place 
and  should  be  counted.  The  court  cannot 
take  Judicial  notice  that  there  was  no  person 
of  that  name  In  the  state  of  California  eligi- 
ble to  the  office  of  presidential  elector."  Pat- 
terson T.  Hanley,  1S6  Cal.  265,  syL  par.  4, 
68  Pac.  821,  975.  Here  the  voters  had  placed 
a  cross-mark  in  the  circle  at  the  head  of  the 
Republican  column  of  each  of  the  ballots  and 
had  also  written  names  In  the  blank  column, 
thus  voting  for  two  persons  for  the  same  of- 
fice. Under  the  law  the  vote  could  not  be 
counted  for  either  candidate  for  presidential 
elector,  but  it  did  not  destroy  the  legality  of 
the  ballot  as  to  the  other  candidates  on  the 
ballot  for  whom  the  votes  were  legally  cast 
It  is  provided  that:  "Whenever  a  cross  X 
mark  shall  be  made  in  the  square  at  the  right 
of  the  name  of  more  than  one  candidate  for 
the  same  office,  such  vote  shall  not  invali- 
date the  ballot,  nor  shall  the  same  be  counted 
for  any  such  candidate."  Gen.  Stat  1909,  { 
3270.  The  appellant  was  entitled  to  have 
these  votes  counted  in  her  favor. 

[4]  In  one  case  an  absent  voter  cast  bis 
vote  in  a  senatorial  and  also  in  a  congres- 
sional district  in  which  he  did  not  reside.  A 
ballot  printed  for  the  Second  congressional 
district  was  delivered  to  him,  and  he  struck 
out  the  designation  "2nd"  and  substituted  the 
designation  "1st"   and  he  crossed  out  the 
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word  "Slztb,"  which  designated  the  senato- 
rial district  and  the  one  in  which  he  did  not 
reside.  This  ballot  was  cast  In  favor  of  ap- 
pellant and  should  have  been  counted  for 
her.  These  changes  were  made  to  make  the 
ballot  tarnished  to  him  applicable  to  the 
needs  of  the  voter  and  to  adapt  It  to  the  dis- 
trict In  which  It  was  to  be  counted.  He  was 
authoilsBed  to  apply  to  the  election  board 
for  a  ballot  and  of  necessity  was  given  one 
prepared  for  the  district  In  which  he  voted. 
Changes  were  necessary  to  adapt  It  to  the 
district  In  which  the  absent  voter  resided. 
The  changes  In  question  were  made  to  that 
end  and  not  for  identification  or  other  wrong- 
ful purpose.  Besides,  absolute  secrecy  Is 
impossible  in  the  case  of  an  absent  voter,  as 
he  Is  required  to  make  an  affidavit  setting 
forth  bis  identity,  residence,  right  to  vote  in 
hla  orwn  township  or  ward,  and  showing  that 
he  was  unavoidably  absent  from  his  home. 
This  affidavit  Is  sealed  up  with  the  ballot 
which  he  casts  and  transmitted  with  it  to  the 
county  derk  of  his  home  county,  where  It  Is 
opened  and  canvassed  by  the  county  commis- 
sioners In  the  presence  of  the  coiinty  clerk. 
These  officers  necessarily  know  how  the  votes 
of  absentees  have  been  cast,  but  they  are 
admonished  by  law  to  keep  the  contents  of 
the  ballot  secret  and  not  divulge  to  any  one 
for  whom  the  votes  were  cast  Laws  of  1901, 
c.  180 :  Laws  of  1911,  a  181 ;  Gen.  Stat.  1909, 
U  3312-3318.  This  vote  was  legal  and  should 
have  been  counted  In  favor  of  appellant 

A  number  of  ballots  were  properly  reject- 
ed because  of  markings  which  fell  within  the 
express  prohibition  of  the  statute  and  the 
condemnation  of  the  court  in  prior  decisions. 
For  instance,  a  number  were  marked  with  a 
purple  colored  pencil.  On  some  marks  and 
figures  were  placed  outside  of  the  squares 
and  on  the  margin  of  the  ballots.  A  number 
of  them  were  where  the  voter  had  made  more 
lines  than  were  necessary  to  make  a  cross- 
mark,  and  still  others  had  peculiar  markings 
not  at  all  like  the  cross-mark  prescribed  by 
statute.  Names  were  written  on  ballots  with 
no  cross-marks  in  the  squares  opposite  the 
names  so  written.  A  number  of  votes  were 
of  a  class  found  among  the  ballots  marked, 
"Blank,  void  and  objected  to  ballots,"  and 
from  which  the  corners  were  not  clipped. 
None  of  them  can  be  regarded  as  legal  bal- 
lots. Gen.  Stat  1909,  $  3270;  Wheeler  v. 
Caldwell,  68  Kan.  776,  74  Pac.  1031;  Ogg  v. 
Glover,  72  Kan.  247,  83  Pac.  1039. 

A  number  of  votes  were  rejected  about  the 
legality  of  which  there  is  considerable  doubt 
and  the  validity  of  them  has  not  been  de- 
termined because  of  the  fact  that  they  were 
in  favor  of  the  appellant  and  the  counting  of 
than  would  not  affect  the  result  of  the  elec- 
tion. 

On  the  record  presented  It  appears  that  of 
the  contested  ballots  Jessie  Campbell  should 
receive  10,  making  the  whole  number  of  legal 


ballots  received  by  her  to  be  ZfiiS,  and  tttat 
2,312  ballots  were  received  by  appellee,  John 
E.  Mathewson.  It  therefore  appears  that 
Jessie  Campbell  received  a  majority  of  seven 
votes  and  was  duly  elected  as  county  clerk 
of  Brown  county. 

The  judgment  of  the  district  court  will  bo 
reversed,  with  directions  to  enter  judgment 
in  favor  of  Jessie  Campbell.  All  the  Justices 
concurring. 


COSTELLO  T.  BOARD  OP  COM'BS  OP 

BII/EY  COUNTX. 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

fSyllahua  by  the  Court.) 

1.  BaiDOES  (g  44*)— Dakaoes  raou  Dkfxots— 
Traction  jBnoine. 

Under  section  658  of  the  General  Statutes 
of  1900  as  affected  by  section  45  of  chapter 
248  of  the  Laws  of  1911,  damages  for  death  or 
injury  caused  by  a  defective  bridge  to  one  pass- 
ing thereover  with  a  traction  engine  weighing 
more  than  three  tons  cannot  be  recovered  unless 
It  be  shown  and  the  jury  find  that  the  person 
killed  or  injured  complied  with  the  latter  sec- 
tion in  respect  to  planking  such  bridge. 

[Ed.  Note. — For  other  cases,  see  Bridges, 
Cent  Dig.  §f  91-04 ;   Dec  Dig.  S  44.*] 

2.  Beidgeb  (8  44*)— Damaqks— Traction  Bn- 
oiNBs— Planking  Bridoe. 

Under  the  section  last  mentioned,  it  la  not 
necessary  that  a  traction  engine  be  used  for 
transporting  or  diatributing  oil  or  other  mer- 
chanAse  or  commodity  in  order  that  the  oper- 
ator thereof  be  reqaired  to  plank  a  bridge  over 
which  be  moves  such  engine  weighing  more 
than  three  tons. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  §{  91-94;    Dec.  Dig.  {  44.»] 

3.  Statutes  (ff  123,  141*)-Constiti7Tional 
Law  (§  55*)- Title  and  Subject -Matxeb— 

BRIDOES— AaiENDMENTB    BY    IMPLICATION. 

Such  latter  section  operates  to  add  to  the 
former  a  condition  precedent  to  a  recovery  and 
is  constitutional  and  valid. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |8  48,  176-183,  198,  200 ;  Dec.  Dig. 
11  123,  141  ;•  Constitutional  Law,  Cent.  Dig. 
is  5S-69,  71,  80,  81,  83;    Dec.  Dig.  §  55.*] 

Appeal  from  District  Court  Biley  County. 

Action  by  Ella  M.  Costello  against  the 
Board  of  County  Commissioners  of  Riley 
County.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Monroe  &  Roark,  of  Topeka,  for  appellant 
R.  P.  Evans,  Charles  Hughes,  and  Jno.  B. 
Hessin,  all  of  Manhattan,  for  appellee. 

WEST,  J.  The  plaintiff  sued  to  recover 
for  the  death  of  her  husband  occasioned  by 
the  falling  of  a  bridge  over  which  he  was 
attempting  to  pass  with  a  traction  engine. 
The  petition  alleged  that  It  was  Impractica- 
ble to  plank  the  bridge,  and  that  on  account 
of  its  weak  condition  the  laying  of  planks 
or  boards  would  not  have  prevented  its 
brealdng  and  falling.  A  demurrer  to  the 
petition  was  sustained,  and  the  plaintiff  ap- 
peals. The  question  involved  concerns  the 
construction  of  three  statutes. 


*F»r  other  cues  see  sam*  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Seriei  *  TLva^lTiAnti 
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[1]  The  idalntlff  contends  that  unless  the 
failure  to  plank  the  bridge  contributed  to  the 
Injnry  It  would  not  preclude  a  recovery,  and 
the  defendant  Insists  that  such  planking  Is  a 
condition  precedent  to  a  recovery. 

In  1886  section  7317  of  the  General  Stat- 
utes of  1909  (laws  1886,  c.  144,  {  1)  was 
enacted,  making  It  the  duty  of  all  persons 
operating  steam  traction  engines  over  a  pub- 
lic highway  to  lay  down  planks  of  certain 
dimensions  on  the  floor  of  all  bridges  and 
culverts  while  crossing  the  same,  and  a  pen- 
alty for  the  failure  so  to  do  was  provided. 
The  next  year  section  658  of  the  General 
Statutes  of  1909  was  enacted  (Laws  1887,  c. 
237,  {  1)  giving  a  right  of  recovery  to  one 
suffering  damages  received  on  a  defective 
bridge  or  culvert  "without  contributing  neg- 
ligence on  his  part"  when  the  chairman  of 
the  county  board  or  township  trustee  had 
had  certain  notice  of  the  defect  These  two 
statutes  remained  in  force  until  the  passage 
of  chapter  248  of  the  Laws  of  1911,  section 
45  of  whldi  re-enacted  the  first  section  al- 
ready quoted  literally,  except  changing  the 
proviso  BO  that  the  act  should  not  apply  to 
any  machine  or  engine  not  exceeding  three 
tons  instead  of  one  ton  In  weight,  and  ex- 
cept that  instead  of  describing  the  vehicles 
as  in  the  former  section  it  followed  the  de- 
scription untU  coming  to  "steam  traction  en- 
gines of  any  kind,"  and  in  place  thereof  used 
the  words  "traction  engines  transfer  wagons 
or  vehicles  of  any  kind  used  for  the  trans- 
iMrtatlon  or  distribution  of  oil  or  any  mer- 
chandise or  oonunodlty."  After  thus  re- 
enacting  the. section,  the  following  was  add- 
ed: "Provided  further,  that  no  person,  firm 
or  corporation  seeking  to  recover  damages 
against  any  city,  township  or  county  under 
the  provision  of  this  section  shall  procure  a 
judgment  therein,  unless  the  Jury  shall  find 
that  such  person,  firm  or  corporation  had 
before  receiving  the  Injury  complained  of 
(>omplled  with  the  provision  of  this  section." 
The  same  penalty  for  violation  was  left  In 
force. 

[2]  It  Is  first  contended  that,  as  there  was 
no  comma  after  the  words  "traction  engines," 
the  amendment  was  Intended  to  include  only 
such  traction  engine,  transfer  wagon,  or 
vehicle  as  was  used  for  the  transportation 
or  distribution  of  oil,  merchandise,  or  other 
commodity.  While  the  punctuation  would 
justify  this  construction,  the  result  would 
be  so  ludicrous  and  absurd  that  the  Legis- 
lature could  not  be  presumed  to  have  Intend- 
ed It,  for  certainly  It  was  not  the  purpose  to 
subject  the  bridges  of  the  county  to  the 
damages  of  passing  traction  engine^  except 
when  they  were  used  in  transferring  oil," 
merchandise,  or  other  commodities,  and  one 
would  weigh  as  much  and  endanger  a  bridge 
as  seriously  whether  used  to  move  a  thresher 
or  an  oil  wagon.  Under  statutes  somewhat 
similar  to  those  In  force  before  1911,  some 
courts  have  held  that  failure  to  plank  is  not 
material  except  when  such  failure  contrib- 


utes to  the  Injury,  while  otfaeiB  hold  that 
without  obedience  to  such  demand  of  the  law 
no  recovery  can  be  had. 

Considering  and  construing  the  three  stat- 
utes here  involved,  we  have  no  hesitation  in 
concluding  and  holding  that  the  Intent  and 
effect  of  the  act  of  1911  was  and  is  so  to 
modify  the  law  regarding  the  recovery  of 
damages  In  this  kind  of  an  action  that  plank- 
ing is  a  condition  precedent  to  a  recovery. 
To  hold  otherwise  would  be  to  leave  practi- 
cally meaningless  the  proviso  added  In  1911 
when  amending  the  act  of  1886. 

It  Is  suggested  that  the  wording  of  the 
proviso  "seeking  to  recover  damages  •  •  • 
under  the  provisions  of  this  section"  shows 
that  the  requirement  cannot  have  reference 
to  an  action  to  recover  damages  under  sec- 
tion 658,  and.  If  we  should  regard  the  quoted 
words  alone,  this  conclusion  would  necessari- 
ly follow.  But  we  cannot  ignore  the  patent 
fact  that  in  amending  and  adding  to  the  act 
of  1886  the  Legislature  had  in  mind  bridges, 
traction  engines,  and  damage  suits,  and  was 
manifestly  intending  and  endeavoring  to 
make  planking  a  prerequisite  to  a  recovery 
in  a  case  of  this  kind,  and  as  such  Intent, 
notwithstanding  some  Inapt  words  used  in 
the  proviso,  appears  so  clearly  as  to  be  con- 
vincing, we  must  give  effect  thereto,  rather 
than  to  a  few  misused  words  unfortunately 
found  la  an  expression  which,  taken  as  a 
whole,  is  not  difficult  to  understand. 

[3]  It  is  also  argued  that  section  46  of 
the  act  of  1911  is  unconstitutional  for  the 
reason  that  its  subject  Is  not  clearly  stated 
in  the  title  of  the  act.  If  it  be  construed  to 
amend  or  affect  section  658.  The  title  re- 
lates to  roads  and  highways  and  repeals 
certain  former  enactments,  Indnding  the  act 
of  1886.  All  of  the  statutes  In  question  re- 
late In  some  way  to  roads  and  highways: 
the  tlQe  to  section  658  (Laws  1887,  c.  237) 
being  "An  act  making  counties  and  town- 
ships liable  for  defects  in  bridges,  culverts 
and  highways  In  certain  cases."  The  title  to 
the  act  of  1911  was  considered  in  City  of 
Winfleld  V.  Bell,  89  Kan.  96,  130  Pac.  680, 
and  was  there  said  to  be  one  of  the  broadest 
and  most  comprehensive  of  titles.  We  do  not 
think  that  section  16  of  article  2  of  the  Con- 
stitution leaves  the  validity  of  the  section 
now  under  consideration  In  any  doubt  The 
requirement  of  that  section  that  an  amenda- 
tory act  contain  the  entire  act  amended  does 
not  apply  to  amendments  by  implication. 
Parker-Washington  Co.  v.  Kansas  City,  73 
Kan.  722,  85  Pac.  781;  Bank  v.  Pearce^  76 
Kan.  408,  92  Pac.  53;  State  ▼.  Paolgr,  83 
Kan.  456,  464,  112  Pac.  141. 

The  proposition  is  also  advanced  that  by 
giving  effect  to  the  section  in  question  we 
would  be  permitting  the  Legislature  to  in- 
vade the  province  of  the  judiciary  and  say 
on  what  evidential  showing  a  litigant  may  be 
permitted  to  recover.  Such  Is  not  the  pu^ 
pose  or  purport  of  the  section.  The  Legisla- 
ture gave  the  right  to  an  action  for  damages 
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in  this  class  of  cases,  and  the  Legislature 
may  take  it  away.  Likewise  It  may  pre- 
scribe new  conditions,  or  require  the  per- 
formance of  certain  statutory  duties  as  pre- 
requisites to  a  recovery,  and  In  none  of  these 
Is  there  any  Invasion  of  the  province  of  the 
Jndldaisr. 

The  ruling  of  the  trial  court  is  afHrmed. 
All  the  Justices  concurring. 


EASBEBT  T.  B^ANSAS  OITT  ELEVATED 
BY.  OO. 

(Snpreme  Court  of  Kaoaas.  Feb.  7,  1914.) 

(Byttobut  by  th«  Oowrt.) 

1.  Gabbocbb  (I  841*)— InnTBT  to  Stbeet  Cab 
Passbnobk— Neouokhck. 

A  finding  that  the  conductor  of  an  electric 
street  car  was  guilty  of  such  wantonness  as  to 
Buthorize  a  recovery  against  the  company,  re- 
gardless of  any  question  of  contributory  negli- 
gence, is  authorised  by  evidence  that  he  ran  his 
car,  witliout  stopping,  past  a  station  and  upon 
a  bridge,  knowing  that  a  man  was  riding  outside 
of  the  car  in  such  a  position  that  he  would  nec- 
essarily he  struck  by  a  beam  of  the  bridge  and 
severely,  and  probably  fatally,  injured. 

[Ed.  '  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1346;  Dec.  Dec.  §  341.*] 

2.  Cabbikbs  (I  341*)— INJUBT  TO  Street  Cax 

PASaBNOEB— NKaUOBRCB. 

A  recoveijr  against  the  company  on  account 
of  a  death  which  was  occasioned  in  the  manner 
indicated  is  not  precluded  by  the  fact  that,  be- 
fore the  car  left  the  station  at  which  the  person 
who  was  killed  got  upon  it,  an  employe  of  the 
company  warned  him  of  the  danger  of  his  posi- 
tion, tried  to  persuade  him  to  get  off  the  car, 
and  even  used  physical  force  to  that  end  with- 
out avail. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1346;  Dec  Dig.  i  341.»] 

3.  Death  (J  55*)— Akkndment  to  Plbamno— 

IiIMITATION    OF   ACTIONS. 

Where  a  petition  alleges  that  the  defendant 
committed  acts  amounting  to  wantonness,  but 
characterizes  the  conduct  complained  of  simply 
as  "negligence."  no  error  is  committed  in  allow- 
ing wanton  mucondnct  to  be  charged  in  express 
terms,  even  after  the  limitation  period  has  ex- 
pired. 

[Ed.  Note. — ^For  other  cases,  see  Death,  Cent. 
Dig.  I  72;    Dec.  Dig.  {  55.*] 

4.  Appkai.  and   Ebbob  (|  1064*)— Habhliss 
Ebbob— Instbuctions— jDamages. 

In  a  death  case,  a  statement  in  the  charge 
that  the  jury  might  consider  the  loss  by  the 
plaintiff  of  the  society,  aid,  and  comfort  of  her 
husband  AeM  not  to  have  been  prejudicial ;  the 
same  instruction  having  twice  stated  that  re- 
covery could  only  be  had  for  pecuniary  loss,  and 
the  amount  awarded  having  been  moderate. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4219,  4221^224;  Dec.  Dig. 
i  1064.*] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Annie  Harbert  against  the  Kan- 
sas City  Elevated  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


O.  L.  Miller,  C.  A.  Miller,  and  Samuel  Ma- 
her,  all  of  Kansas  City,  for  appellant  John 
E.  McFadden  and  O.  Q.  Claflin,  Jr.,  both  of 
Kansas  City,  for  appellee. 

MASON,  J.  Thomas  Harbert  was  killed 
while  riding  upon  a  car  of  the  Kansas  City 
Elevated  Railway  Company.  His  widow  re- 
covered a  judgment  against  the  company, 
from  which  it  appeals. 

[1 , 2]  At  about  5 :46  in  the  afternoon  of 
October  7th,  Harbert  was  waiting,  with  a 
large  number  of  other  persons,  at  the  State 
Line  station.  It  was  carnival  week  in  Kan- 
sas City,  Mo.,  and  the  traffic  was  very  heavy. 
A  west-bound  car  stopped  at  the  station,  but 
it  was  filled  practically  to  its  capacity.  It 
had  a  Closed  vestibule ;  the  doors,  the  upper 
part  of  which  were  of  glass,  opening  inward. 
One  or  more  persons  got  off  the  car,  but  the 
door  was  immediately  closed  and  not  reopen- 
ed. Harbert  made  an  attempt  to  board  the 
car,  but  succeeded  only  in  getting  upon  the 
step.  An  employe  of  the  company  who  was 
at  the  station,  one  of  his  duties  being  to  see 
that  persons  should  not  attempt  to  ride  on 
the  outside  of  the  cars,  tried  to  persuade 
Harbert  to  get  off,  but  without  success.  He 
then  attempted  to  remove  him  by  force,  but 
Harbert  resisted  bia  efforts,  and,  after  a  de- 
lay of  five  minutes  had  been  caused  in  this 
manner,  he  signaled  the  car  to  proceed,  with 
Harbert  still  standing  on  the  step  and  cling- 
ing to  the  car.  The  next  station  was  at 
James  street,  where  no  stop  was  made.  Be- 
tween James  street  and  the  next  station  the 
track  posses  a  bridge  over  the  Kansas  river, 
the  iron  pillars  of  which  are  so  near  the 
track  as  to  leave  but  little  clearance.  As 
the  car  ran  upon  this  bridge,  Harbert  struck 
one  of  these  pillars  and  was  knocked  off  the 
car,  receiving  fatal  Injuries. 

The  principal  question  involved  is  whether 
the  established  facts  preclude  a  recovery  by 
the  plaintiff.  Obviously  Harbert  was  guilty 
of  such  misconduct  that  no  liability  could  at- 
tach to  the  company  upon  the  basis  of  any 
mere  negligence  on  its  part  The  court  In- 
structed that,  if  Harbert  rode  upon  the  out- 
side of  the  car  tn  spite  of  the  objections  of 
the  company's  employes  (which  the  Jurj* 
found  to  be  the  case),  be  was  a  tre^asser, 
and  the  defendant  owed  him  no  duty  except . 
not  to  injure  him  wantonly.  Therefore,  in 
order  to  justify  the  verdict  rendered,  the  evi- 
dence must  have  warranted  a  finding  of  wan- 
tonness. Whether  it  did  so  is  the  exact 
question  to  be  determined.  We  think  an 
affirmative  answer  must  be  returned  on  the 
ground  that  the  jury  may  reasonably  have 
concluded  that  the  following  were  the  essen- 
tial facts  of  the  tragedy:  The  conductor 
knew  that  Harbert  was  riding  on  the  step 
outside  of  the  car.  He  knew  that  the  pillars 
of  the  bridge  were  so  near  the  track  that.  If 
Harbert  remained  in  that  position,  the  sway- 
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Ing  6t  the  car  was  certain  to  cause  him  to  be 
struck  and  probably  killed.  Harbert  did  not 
know  that  the  pUlara  were  close  enough  to 
strike  blm,  and  at  all  events,  after  the  James 
street  station  had  been  passed,  could  have 
done  nothing  to  extricate  himself  from  Us 
predicament.  After  passing  James  street, 
the  conductor  knew  that  Harbert  was  utter- 
ly unable  to  help  himself,  and  knew  that  if 
the  car  proceeded  at  its  usual  speed,  without 
stopping  to  allow  Harbert  to  get  oft  or  to  en- 
ter the  car,  he  would  be  certain  to  strike  one 
of  the  iron  piUars  and  be  seriously,  and  prob- 
ably fatally,  hurt  Knowing  that  such  course 
must  result  In  the  injury  and  probable  death 
of  Harbert,  he  allowed  the  car  to  go  on  with- 
out even  slackening  speed,  to  the  Inevitable 
catastrophe.  The  conductor,  therefore,  hav- 
ing the  power  to  save  Harbert's  life,  deliber- 
ately allowed  him  to  be  kiUed.  Tills  amount- 
ed to  wantonness  and  rendered  the  company 
liable,  irrespective  of  Harbert's  own  miscon- 
duct 

In  Holwerson  t.  St  Louis  &  S.  Ry.  Co., 
167  Mo.  216,  B7  8.  W.  770,  60  L.  R.  A.  850, 
cited  by  the  appellant,  this  language  is  used, 
suggesting  that  what  might  be  called  "con- 
tributory wantonness"  should  constitute  a 
defense  analogous  to  contributory  negli- 
gence: "But  will  it  be  said  that  human  im- 
agination cannot  conceive  a  case  of  wanton- 
ness on  the  part  of  both  parties?  The  an- 
swer is  plain.  Wantonness  by  both  parties 
is  Just  as  conceivable  as  negligence  by  both 
parties.  But  a  single  illustration  will  suffice 
to  point  the  rule.  A  man  determines  to  com- 
mit suicide.  He  has  no  property  and  ao  life 
insurance.  He  will  leave  his  family  desti- 
tute. To  provide  for  his  family,  he  lies  down 
on  a  railroad  track.  The  track  is  straight, 
and  the  engineer  can  easily  see  the  man  on 
the  track  in  time  to  stop  the  train  before  kill- 
ing him.  Instead  of  doing  so,  he  intentional- 
ly and  wantonly  Increases  the  speed  of  the 
train  and  runs  over  the  man.  The  widow  or 
children  sue  the  railroad  company  for  dam- 
ages, and,  upon  proof  that  the  railroad  em- 
ployes wantonly  inflicted  the  injury,  they  re- 
cover a  verdict,  and  thus  the  deceased  has 
provided  for  his  family  at  the  same  time  he 
has  carried  into  effect  his  intentional  or  wan- 
ton purpose  to  destroy  himself.  The  wanton- 
ness of  the  defendant  is  made  the  sole  deter- 
mining factor  in  the  solution  of  the  problem 
of  liability,  and  the  wantonness  of  the  de- 
ceased is  not  considered  or  taken  into  ac- 
count, when,  if  It  had  been,  the  result  would 
necessarily  have  been  the  same  as  in  a  case 
of  negligence  and  contributory  negligence." 
157  Mo.  242,  67  S.  W.  778,  50  L.  R.  A.  850. 

We  express  no  opinion  as  to  the  liabil- 
ity of  the  company  In  the  imagined  circum- 
stances, but,  assuming  the  suggestion  made 
to  be  sound,  It  does  not  follow  that  the  pres- 
ent Judgment  should  be  reversed.  However 
reprehensible  the  conduct  of  Harbert  may 
be  considered.  It  did  not  compel  the  conclusion 


that  he  desired  to  be  killed.  He  may  have 
supposed  that  by  keeping  close  to  the  car  he 
could  escape  contact  with  the  bridge.  He 
may  have  assumed  that,  after  the  car  had 
proceeded  far  enough  to  avoid  the  rest  of  the 
crowd,  the  conductor  would  let  lilm  in. 
There  was  evidence  that  he  pounded  on  the 
door  and  called  to  those  inside  to  open  it 
and  admit  him.  He  may  have  calculated 
that  there  would  be  passengers  to  alight  at 
the  James  street  station,  and  that  he  would 
then  be  in  a  position  to  effect  an  entrance. 
One  witness  testified  that  he  said  he  was  go- 
ing to  ride  the  car  to  Rlverview  (across  the 
river),  but  the  testimony  as  to  Just  what  he 
did  say  was  conflicting,  and  the  Jury  may 
well  have  doubted  his  saying  he  was  going 
to  ride  on  the  outside  of  the  car  to  any  par- 
ticular place,  when  he  was  obviously  strag- 
gling to  gain  an  entrance.  Moreover,  as  al- 
ready stated,  after  the  James  street  station 
had  been  passed,  there  was  nothing  he  could 
do  to  prevent  the  catastrophe.  Only  the 
employes  of  the  company  could  save  him, 
and  one  of  them,  so  the  Jury  must  be  deemed 
to  have  found,  knowing  of  his  peril,  refused 
to  exercise  the  power  which  he  possessed  to 
spare  his  life.  The  contention  is  made  that 
there  was  no  evidence  that  the  situation  of 
Harbert  was  known  to  the  conductor,  who 
denied  all  knowledge  of  it  One  witness, 
however,  speaking  of  the  circumstances  un- 
der which  the  car  left  the  State  I4ne  station, 
said:  "The  conductor  gave  two  bells  and 
went  on."  When  the  conductor  gave  the 
bells  he  was  standing  in  the  exit  side  of  the 
circle  and  "was  looking  right  out  towards 
the  door,  towards  the  gentleman  on  the 
steps.  The  conductor  could  see  through  the 
glass  door  and  see  the  man  on  the  steps." 
This  witness  added  later  that  he  could  not' 
say  for  sure  whether  the  conductor  could  see 
the  man,  because  he  could  not  remember  how 
tall  the  men  were  who  were  standing  In 
front  of  him.  Another  witness  testified: 
"The  conductor  on  the  inside  of  the  car  said 
to  Harbert,  'You  can't  ride  in  here,'  or  'Yon 
can't  ride  here,'  or  something  to  that  effect" 
He  was  asked:  '*What  did  you  see  the  con- 
ductor do  while  the  car  stood  there?"  He 
answered:  "Well,  he  wasn't  doing  anything, 
only,  I  believe,  be  reached  over  and  rapped 
on  the  door  and  told  the  fellow  to  get  off." 
Clearly  it  was  a  fair  question  for  the  Jury  to 
determine  whether  the  conductor  knew  of 
the  presence  of  Harbert. 

[S]  The  original  petition  referred  to  the 
conduct  of  the  company  as  constituting  "neg- 
ligence," not  using  the  term  "willful"  or 
"wanton."  After  the  evidence  was  in  (and 
after  the  time  had  elapsed  within  which  an 
original  action  could  hare  been  begun),  she 
was  allowed  to  amend  her  pleading  by  tbe 
insertion  of  both  these  adjectives,  qnalifflng 
the  term  "negligence"  wherever  it  was  used. 
The  allowance  of  this  amendment  Is  com- 
plained of.  The  petition  charged  the  defend- 
ant with  the  commission  of  acts  which,  as 
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vre  have  already  determined,  amounted  to 
wantonness.  The  original  omission  to  char- 
acterize them  In  so  many  words  as  such  was 
not  material,  and  the  subsequent  addition  of 
such  characterization  was  not  prejudicial. 
Way  V.  BronstoD,  138  Pac.  601,  decided  at 
this  session. 

[4]  Complaint  is  made  of  the  Instmctlon 
glTen  regarding  the  measure  of  damages. 
The  jury  were  told  that  they  might  take  in- 
to consideration  "the  station  In  life  of  the 
deceased  and  the  plaintiff,"  and  the  sentence 
of  which  this  waa  a  part  was  open  to  the 
construction  that  the  Jury  might  consider  the 
"age,  health,  occupation,  and  character"  of 
the  plaintiff  as  well  as  of  the  decedent.  The 
criticism  is  rather  verbal  than  substantial. 
The  enumeration  of  the  matters  to  be  con- 
ddered  In  this  connection  included  "the  loss 
by  the  plaintiff  of  the  society,  aid,  and 
c(«zifort  of  her  husband."  But  in  the  same 
Instruction,  both  before  and  after  the  words 
just  quoted,  the  Jury  were  expressly  told 
that  the  allowance  should  be  for  such  sum  as 
would  comi)ensate  the  plaintiff  for  her  pe- 
cuniary loss.  The  verdict  was  for  <2,000, 
and  it  seems  clear  that  no  actual  prejudice 
resulted.  The  language  used  in  Stoner  v. 
Kansas  aty,  89  Kan.  664,  132  Pac.  207,  Is  di- 
rectly applicable:  "Standing  alone,  the  state- 
ment might  be  taken  as  authorizing  solace 
money  as  an  Independent  Item  of  damages. 
It  was  preceded  and  followed,  however,  by 
other  statements  which  expressly  limited  re- 
covery to  pecuniary  damages  only,  and  conse- 
quently it  is  not  likely  that  it  was  miscon- 
strued." 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


SCHMIDT  V.  KANSAS  CITY-WESTERN 
BY.  CO.t 

(Saprone   Court  at   Kansas.     Feb.   7.   1914.) 

(Byllabiu  by  th«  Court.} 
Cabbdebs  (I  365*)— Wanton  Injubt  to  Pas- 

SENOZB— LlABIUTT. 

While  a  passenger  upon  a  railroad  should, 
apon  the  request  of  the  conductor,  pay  fare  or 
leave  the  train  and  make  no  forcible  resistance, 
although  he  has  already  paid  his  fare,  yet,  if  he 
does  resist,  and  in  ejecting  him  he  is  wantonly 
injured  by  the  company's  employes,  acting  in 
the  scope  of  their  employment,  the  company  is 
liable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1450-1452;  Dec  Dig.  {  366.*] 

Porter,  J.,  dissenting. 

Appeal  from  District  Court,  Leavenworth 
County. 

Action  by  Fred  Schmidt  against  the  Kan- 
sas City-Western  Railway  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
AtBrmed. 


C.  F.  Hutchlngs,  of  Kansas  City,  Mo.,  W, 
W.  Hooper  and  A  M.  Jackson,  both  of 
Leavenworth,  and  McCabe  Moore,  of  Kan- 
sas City,  for  appellant.  Lee  Bond  and  M.  N. 
McNaughton,  both  of  Leavenworth,  for  ap- 
pellee. 

BENSON,  J.  This  action  was  brought  by 
a  passenger  upon  the  defendant's  railway  to 
recover  damages  for  personal  injuries,  suf- 
fered through  the  alleged  wanton  conduct 
of  its  conductor  and  motorman  in  ejecting 
him  from  a -car. 

The  plaintiff,  a  paper  hanger,  63  years  of 
age,  entered  the  car  about  10  o'clock  in  the 
evening  at  a  street  intersection  In  Kansas 
City  to  go  to  his  home  at  Northwest  cross- 
ing. At  Welbom,  while  being  ejected  from 
the  car,  he  was  injured  uipon  his  head,  back, 
and  shoulders  by  colliding  with  the  ati«et 
pavement.  Evidence  on  his  part  tended  to 
prove  facts  as  follows:  The  conductor  took 
from  bis  book  of  commutation  tickets,  a 
ticket  good'  for  a  continuous  ride  to  North- 
west crossing.  After  changing  cars  at  Chel- 
sea park,  the  conductor  of  the  car  to  which 
the  change  was  made,  called  for  his  fare, 
and  was  informed  that  his  ticket  had  been 
taken  up  on  the  first  car.  The  conductor 
insisted, that  another  ticket  should  be  given 
up  or  fare  paid,  but  the  plaintiff  declined 
to  do  so.  After  some  parleying,  the  conduc- 
tor passed  on  making  collection  from  other 
passengers  and  then  returned  to  the  plaintiff 
and  again  demanded  a  ticket  or  fare.  The 
plaintiff  still  refused.  The  car  was  stopped 
at  Welbom,  and  the  conductor  then  called 
to  his  assistance  the  motorman,  who  seized 
the  plaintiff  by  the  collar  to  eject  him.  He 
resisted  removal  by  holding  to  the  back  of 
the  seat  In  front  of  bim  as  best  be  could, 
while  holding  some  parcels  under  each  arm, 
and  protesting  that  he  should  not  be  put  off 
because  he  bad  paid  his  fare.  Th6  motor- 
man,  however,  forcibly  took  him  to  the  plat- 
form at  the  rear  of  the  car,  kicked  and  push- 
ed or  threw  him  violently  to  the  ground. 
Mis  head  and  shoulders  struck  the  pavement 
causing  severe  Injuries.  He  was  left  uncon- 
scious lying  In  Oie  roadway  while  the  car 
moved  on  a  short  distance.  Upon  an  ex- 
clamation of  a  passenger  that  the  man  bad 
been  killed,  the  conductor  stopped  the  car, 
and  with  the  motorman  went  back  and  pull- 
ed the  plaintiff,  then  lying  near  the  track,  to 
the  roadside  and  left  him  there,  apparently 
still  unconscious.  They  then  returned  to  the 
car  which  moved  on.  Some  time  afterwards, 
the  plaintiff's  son  came  with  a  wagon  and 
took  bim  home. 

On  the  other  hand,  evidence  was  given 
tending  to  show  that  the  plaintiff  was  intoxi- 
cated ;  that  the  first  conductor  did  not  take 
up  bis  ticket,  and,  when  the  payment  of 
fare  or  a  ticket  was  demanded,  he  became 


■Forotber 


» lam*  topic  and  MCtion  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Kay-No.  SerlM  *  Rap'r  Indoca* 

t  Rehearing  denied  Marcb  13,  1911  „  C^  r^r^rs\r> 

Digitized  by  VJVJVJV  IC 


644 


138  PACIFIC  REPORTER 


(Kaa. 


abnslTe,  and,  wben  tbe  motorman  waa  call- 
ed, nsed  vile  and  profane  language,  created 
a  disturbance,  and  fought  the  motonnan; 
that  the  employes  used  no  unnecessary  force, 
and  ejected  him  only  after  he  had  repeated- 
ly refused  to  give  up  a  ticket  or  pay  fare  or 
leave  the  car;  and  that,  when  forced  out 
to  tbe  platform,  be  suddenly  broke  loose  from 
the  hold  of  tbe  motorman,  who  was  about 
to  lead  bim  down  the  steps,  and  this  caused 
him  to  f&ll  to  tbe  ground. 

The  material  facts,  found  by  tbe  Jury  In 
answering  special  questions  are: 

"About  bow  frequently  bad  be  been  In  tbe 
habit  of  riding  on  said  cars  between  said 
points  during  tbe  time  stated  above?  Ans. 
About  three  to  Ave  days  per  week. 

"Did  tbe  plaintiff  have  a  commutation 
ticket  book  containing  tickets  entitling  him 
to  ride  from  Kansas  City,  Kan.,  to  North- 
west crossing?    Ans.  Yes. 

"Did  the  plaintiff  still  have  this  commuta- 
tion book  with  tickets  in  It,  when  he  boarded 
tbe  second  car?    Ans.  Tes. 

"When  tbe  conductor  on  the  second  car 
reached  tbe  plaintiff,  did  he  ask  him  to  let 
bim  see  bis  commutation  book?  Ans.  He 
asked  for  ticket 

"Did  the  plaintiff  refuse  to  let  bim  see 
it?    Ans.  Tes,  be  said  be  bad  paid  bis  fare. 

"Was  the  plaintiff  under  the  Influence  of 
Intoxicating  liquor  at  that  time?  Ans. 
Slightly  intoxicated. 

"Did  he  use  profane  language  to  tbe  con- 
ductor?   Ans.  He  used  tbe  word  'damn.' 

"Did  the  conductor  tell  the  plaintiff  that 
he  would  either  have  to  pay  bis  fare  or 
get  off  said  car?    Ans.  Tes.    •    •    • 

"Did  tbe  motorman  assist  the  conductor 
In  putting  tbe  plaintiff  off  said  car?  Ans. 
Ves. 

"Did  tbe  conductor  call  for  the  assistance 
of  the  motorman?    Ans.  Yes. 

"Did  tbe  plaintiff  resist  both  tbe  conductor 
and  motorman?'  Ans.  He  held  onto  seat" 

The  Jury  were  Instructed  that:  "Tbe 
plaintiff  bad  no  right  to  insist  on  riding  on 
the  car  of  the  defendant  company  •  •  • 
without  giving  bim  the  proper  ticket,  or  pro- 
ducing evidence  that  be  had  paid  bis  fare, 
or  without  paying  bis  fare,  in  violation  of 
tbe  regulations  of  tbe  company;  be  bad  no 
right  to  resort  to  force  to  compel  the  per- 
formance of  tbe  contract,  and,  when  be  fail- 
ed and  refused  at  the  request  of  tbe  conduc- 
tor to  either  give  his  ticket  or  pay  his  fare 
to  the  conductor,  or  produce  some  evidence 
in  accordance  with  the  regulations  of  the 
company  that  he  had  paid  bis  fare,  be  should 
have  gotten  off  the  car  when  ordered  by  tbe 
conductor  to  do  so ;  and  he  had  no  right  to 
Invite  force  in  his  rejection  or  removal,  by 
refusing  to  leave  the  car  when  so  ordered  by 
the  conductor,  merely  to  make  a  case  against 
the  company,   or  to  Increase  his  damages." 

Tbe  court  also  Instructed  tbe  jury  that  if 


the  plaintiff  so  refused  to  pay  fare,  or  pro- 
duce evidence  of  previous  payment,  and  re- 
fused to  leave  the  car,  stopped  for  that 
purpose,  when  he  was  told  to  get  oS,  that  b« 
then  became  a  trespasser,  and  the  conductor 
or  motorman  had  tbe  right  to  eject  Um; 
"but  in  so  doing  they  should  not  nae  iim>ec- 
essary  force  or  excessive  violence:  if,  how- 
ever, you  believe  tbe  plaintiff  forcibly  resist- 
ed being  put  off  tbe  car,  he  cannot  recover 
for  tbe  force  used  in  overcoming  big  resist- 
ance, where  sucb  force  is  without  inteotioD 
on  tbe  part  of  tbe  conductor  or  motonnac 
or  both,  to  commit  unnecessary  injur;'.  In 
such  case,  tbe  defendant  is  only  liable  for 
such  unnecessary  force  or  excesdve  no- 
lence  as  is  willful,  wanton,  or  malicious.* 

It  Is  not  disputed  that  the  plaintiff  vai 
In  tbe  wrong  in  refusing  to  pay  fare  auS 
in  resisting  removal  from  the  car.  Tbe  ml& 
as  stated  in  tbe  instructions,  that  a  passen- 
ger should  in  sucb  a  situation  pa;  tlie  bie 
demanded  or  leave  the  train  when  orderel 
to  do  so,  when  stopped  at  a  suitable  pla« 
for  that  purpose,  is  not  questioned  by  tbe 
plaintiff.  A.,  T.  &  S.  F.  R.  Co.  v.  Gants,  35 
Kan.  60S,  17  Pac.  54,  6  Am.  St  Bep.  TSO:  A. 
T.  &  S.  F.  R.  Co.  V.  Hogue,  50  Kan.  40,  Jl 
Pac.  698;  Chase  v.  Railway  Co.,  TO  Kaa. 
546,  79  Paa  153;  Mosher  v.  St  Louis,  etc 
HaUroad  Co.,  127  U.  S.  390,  8  Sup.  Ct  iSi 
32  L.  Ed.  249 ;  Hale  on  Bailments  and  Cu- 
rlers, I  109 ;  Hutchinson  on  Carr.  i  580  ]. 

Tbe  plaintiff  rests  tbe  recovery  upon  tbe 
principle  that,  although  be  was  in  the  wrcc: 
or  even  a  trespasser  after  refusing  to  W 
fare,  stUl  the  company  bad  no  right  to  in- 
flict wanton  injuries  in  ejecting  him.  In 
Railroad  Co.  v.  Day,  68  Kan.  726,  730,  W 
Pac.  1021,  1023,  the  rule,  supported  by  <it«- 
tlons  of  other  decisions  of  this  court,  is  stat- 
ed as  follows:  "Tbe  rule  of  liability  In  sncli 
cases  Is  that  a  railroad  company  is  liable  in 
ejecting  trespassers  from  its  trains  when  in 
doing  so  it  is  guilty  of  willful  or  malidoos 
acts  amounting  to   wanton  negligence." 

Tbe  charge  of  wanton  and  willful  InJiP 
was  made  in  tbe  petition,  that  Issue  «5 
plainly  submitted  in  tbe  instructions,  m^ 
was  determined  by  tbe  Jury,  by  the  tffoerfi 
verdict,  in  favor  of  tbe  plalntlfl  upon  coin- 
petent  evidence. 

Several  errors  are  alleged.  An  objectioii 
was  made  to  an  affidavit  read  in  eTldews 
which  bad  been  taken  and  filed  puTsaantt" 
section  5945  of  the  General  Statutes  ol  19* 
(Code  av.  Proc.  |  350),  but  nothing  snbsW 
tial  appears  in  the  objection. 

Error  Is  alleged  In  the  order  overrulla!' 
demurrer  to  the  plaintiffs  evidence  and  ij 
denying  a  request  for  an  instruction  to  toi- 
for  tbe  defendant,  based  upon  the  contentiic 
that  there  was  no  evidence  of  wantonness «" 
tbe  part  of  the  company's  employfc-  I^™' 
comment  is  necessary.  Granting  that  tl)« 
plaintiff  was  as  intoxicated  and  behaved  t^ 
badly  as  claimed,  still  it  may  not  bare  been 
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necessary  to  tbiow  him  from  the  car  npon 
the  pavement  and  leave  him  Injured  and  un- 
conscious by  the  roadside.  Yet  the  evidence 
tended  to  prove  that  this  was  done.  True 
there  was  evidence  tending  to  prove  that  he 
was  not  thrown  off,  but  fell  In  consequence 
of  his  own  wrongful  struggle  and  resistance, 
and  that  no  unnecessary  force  was  used,  or 
wanton  violence  done,  In  ejecting  him.  Up- 
on this  conflict  in  evidence,  It  was  for  the 
jury  to  determine  what  the  facts  were  and 
whether  wanton  or  malicious  injuries  were 
inflicted. 

The  instructions  are  criticized  on  the 
ground  that,  taken  as  a  whole,  they  required 
of  the  defendant  a  degree  of  care  Impractica- 
ble in  the  circumstances,  and  did  not  prop- 
erly state  the  effect  of  the  unlawful  conduct 
of  the  plaintiff.  One  of  the  instructions  In- 
formed the  Jury  that  when  the  plaintiff  en- 
tered the  car  he* became  a  passenger,  and 
the  company  owed  him  the  highest  degree  of 
care  In  protecting  him  from  violence  or  In- 
jury, but  In  Immediate  connection  they  were 
also  told  that,  upon  his  failure  to  pay  fare 
or  surrender  another  ticket  when  demanded, 
the  employes  of  the  company  had  a  right  to 
eject  him.  The  statement  of  bis  rights  as  a 
passenger  were  qualified  by  a  declaration  of 
the  right  of  the  company  to  eject  him  upon 
his  failure  to  observe  a  passenger's  duty. 
The  suggestion  that  the  Jury  might  have  un- 
derstood that  the  highest  degree  of  care  im- 
plied a  duty  to  call  the  sheriff  to  remove  the 
passenger  is  not  persuasive,  for  the  Jury 
were  repeatedly  told  that  the  conductor  and 
motorman  had  the  right  to  put  the  plaintiff 
off  on  his  refusal  to  pay  fare. 

Another  Instruction  defined  at  length  the 
duty  of  railroad  companies  to  protect  pas- 
sengers from  violence  and  insult  and  to  em- 
ploy competent  and  sober  men.  This  was 
objected  to  as  being  outside  the  Issues.  As 
there  was  no  evidence  of  incompetency  or 
misconduct  of  employes,  except  in  ejecting 
the  plaintiff,  this  instruction  might  well  have 
.been  omitted.  In  view  of  the  careful  man- 
ner, however,  in  which  the  real  issue  was 
presented,  no  prejudice  could  have  resulted 
from  it.  As  already  shown,  the  jury  were 
told  that,  if  unnecessary  force  was  used  in 
putting  the  plaintiff  off  the  car,  still  the 
company  was  not  liable,  if  it  was  done  with- 
out Intent  to  commit  unnecessary  injury. 

Other  objections  to  the  Instructions  have 
been  carefully  considered,  but  they  appear  to 
be  anfounded.  While  they  are  lengthy,  the 
real  issue  whether  the  injuries  were  inflicted 
wantonly  or  maliciously  was  clearly  pre- 
sented and,  we  believe,  was  fully  understood 
and  decided  by  the  Jury. 

It  is  insisted  that  passion  and  prejudice  of 
the  Jury  is  shown  in  the  allowance  of  $500 
exemplary  damages.  As  the  right  to  exem- 
plary damages  was  based  upon  the  wanton 
conduct  of  the  employes,  already  discussed, 
and  the  amount  does  not  necessarily  Indicate 
any  Improper  motive,  this  objection  cannot 


be  sustained.  The  following  cases,  among 
others,  decide  principles  supporting  the  re- 
covery in  this  action:  K.  P.  By.  Co.  v.  Kess- 
ler,  18  Kan.  523 ;  K.  C,  Ft  S.  &  G.  B.  Co.  v. 
Kelly,  36  Kan.  665,  14  Pac.  172,  59  Am.  Rep. 
596;  U.  P.  By.  Co.  v.  Mitchell,  56  Kan.  324, 
43  Pac.  244;  Ballroad  Co.  v.  Uttle,  66  Kan. 
378,  71  Pac.  820,  61  L.  B.  A.  122,  97  Am.  St. 
Rep.  376;  Bailway  Co.  t.  Wade,  73  Kan. 
359,  85  Pac.  415 ;    Harbert  v.  K.  0.  El.  By., 

91   Kan.  ,  188   Pac.   641   (Just   decided): 

Podesplk  V.  Worcester  Consol.   St  Ry.   Co. 
(Mass.)  108  N.  E.  638. 
The  Judgment  will  be  affirmed. 

JOHNSTON,  C.  J.,  and  BUBCH,  MASON, 
SMITH,  and  WEST,  JJ.,  concurring. 

PORTEB,  J.  (dissenting).  I  am  unable  to 
agree  to  an  affirmance  of  the  Judgment  in 
this  case.  It  is  true  the  Jury  answered  "No" 
to  the  question:  "Was  considerable  force  re- 
quired in  removing  the  plaintiff  from  said 
car?"  This  is  in  direct  conflict  with  the  ev- 
idence of  plaintiff's  witnesses,  one  of  whom 
testified  that  he  took  hold  of  everything  he 
could  get  his  hands  on  and  held  on,  and  the 
evidence  conclusively  shows  that  he  persisted 
in  his  resistance  until  he  was  forcibly  put 
off  the  car,  and  that  it  required  the  combined 
efforts  of  both  the  conductor  and  motorman 
to  remove  him.  Other  answers  of  the  jury 
are  evasive  and  show  that  they  regarded  his 
excuse  that  he  had  already  paid  his  fare  as 
sufficient  tor  absolve  him  from  the  plea  of 
contributory  negligence  and  as  a  justifica- 
tion for  forcibly  resisting  his  removal.  That 
such  is  not  the  law  is  well  settled  by  nu- 
merous authorities  which  might  be  cited. 
In  S.  K.  By.  Co.  v.  Hinsdale,  38  Kan.  507, 
614, 16  Pac.  937,  941,  it  was  said  in  the  opin- 
ion: "After  the  train  stopped  and  he  was 
notified  by  the  conductor  to  leave,  be  should 
have  submitted  for  the  time  being.  'The  fact 
that  he  caused  himself  to  be  ejected  from 
the  car  can  add  nothing  to  his  cause  of  ac- 
tion. A  party  will  be  entitled  to  as  much 
damage  for  any  wrong  or  Injury  quietly  en- 
dured as  if  he  violently  resisted.  •  •  * 
Where  a  party  upon  a  train  is  explicitly  in- 
formed by  the  conductor  that  he  cannot  re- 
tain his  seat  and  must  leave  the  car,  he  then 
knows  that  he  cannot  proceed  longer  upon 
the  train,  but  must  leave,  and  resort  to  his 
legal  remedy  the  same  as  though  he  had  been 
ejected." 

The  evidence  not  only  tends  to  show  that 
plaintiff  was  Intoxicated,  but  conclusively 
shows  that  fact.  He  admits  that  he  went  to 
Kansas  City,  Mo.,  that  evening  for  the  pur- 
pose of  drinking  beer,  and  that  he  remained 
with  friends  near  the  state  line  from  6 
o'clock  until  about  11,  and  that  he  was  drink- 
ing beer  during  that  time  on  an  empty  stom- 
ach. When  the  plaintiff's  son  came  with  a 
wagon  to  take  him  home,  he  found  the  plain- 
tiff sitting  in  the  station  at  Welborn.  No 
physician  was  called  to  treat  the  plaintiff 
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for  bis  injarles;  bnt  about  a  week  after  the 
occnrrence  be  visited  a  pbyslclan  In  com- 
pany wltb  two  of  bis  attorneys  and  was  ex- 
amined wltb  a  view  of  laying  a  foundation 
for  an  action  for  damages.  The  Jury  say 
they  do  not  know  bow  much  time  be  lost 
from  his  work  after  being  Injured,  but  they 
allow  him  $250  for  the  loss  of  time,  $250  for 
loss  of  earning  capacity,  $1,000  for  bis  in- 
juries, ani,  in  addition,  $500  for  exemplary 
damages.  In  my  opinion,  there  Is  no  evi- 
dence to  sustain  a  finding  of  exemplary  dam- 
ages, nor  do  I  believe  that  there  is  sucb  a 
showing  of  excessive  force  as  to  warrant  any 
Judgment  In  plalntifrs  favor.  I  would  re- 
verse the  Judgment  and  order  a  new  trial  on 
the  ground  of  manifest  prejudice  and  pas- 
sion of  the  Jury  as  shown  by  their  findings. 


LB  BOY  T.  MISSOUBI,  K.  &  T.  BY.  CO. 
(Supreme  Court  of  Kansas.     Feb.  7,  1914.) 

(SyUalut  hy  the  Court.) 

1.  Mabteb  and  Sebvakt  (f  118*)— Safe  Ap- 
PiiANCKS— Liability  of  Masteb— Defense. 

In  an  action  aeainst  the  owner  of  a  coal 
mine  for  the  wrongtul  death  of  a  miner,  wliere 
the  alleged  negligence  was  the  failure  of  de- 
fendant to  comply  with  a  provision  of  cliapter 
117,  i  6,  Laws  1888  (Gen.  St  1909,  f  4987), 
which  requires  that  undeiground  mmes  sh^ 
be  supplied  with  prop  timber  of  suitable  length 
and  size  and  easy  of  access,  it  was  shown  that 
the  defendant  established  its  own  method  of 
conducting  the  operations  of  the  mine,  and  that 
the  custom  was  for  the  driver  to  receive  and 
forward  requests  for  props  and  deliver  the  prop 
timbers   to   the  miners,   tliat   the  deceased  r«- 

?iuested  props  from  a  driver  who  neglected  to 
orwaid  the  request  or  to  deliver  tne  props, 
and  that  his  failure  so  to  do  occasioned  the 
death  of  the  deceased.  Held,  that  the  primary 
duty  of  the  defendant  was  to  furnish  suitable 
props  and  keep  them  easy  of  access  to  the  imn- 
erg  and  it  cannot  be  permitted  to  avoid  its 
liability  for  failure  to  comply  with  the  stat- 
ute because  some  agency  employed  by  it  proved 
untrustworthy.  Cheek  v.  Railway  Co.,  89 
Kan.  247,  131  Pac  617. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  177,  202,  209 ;  Dec.  Dig. 
{  118.*] 

2.  Masteb  and  Skbvant  (§  278*)— Action  fob 
Wbongftil  Death  —  Sufficienct  of  Evi- 
dence—Wiluul  Negligence. 

The  evidence  examined,  and  held  sufficient 
to  show  a  willful  violation  of  the  statute  and 
to  support  the  special  findings  and  verdict 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «  954,  956-958,  960-969, 
971,  972,  977;    Dec.  Dig.  {  278.*] 

3.  Masteb  and  Sebvant  (J  228*)— Death  of 
Sebvant — Conteibutoby  Negligence. 

In  such  an  action  contributory  negligence 
is  not  available  as  a  defense.  Cheek  v.  Rail- 
way Co.,  supra. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f§  670,  671;  Dec.  Dig.  { 
228.*] 

4.  Masteb  and  Skbvant  (f  118*)— Mine  Em- 
PLOY6— TiHBKB  Pbops— Duty  to  Fubnish. 

The  statute  in  question  does  not  require 
that  a  demand  for  props  must  be  made  by  the 


miner  and  served  upon  the  owner  or  boss  of  the 

mine  before  the  obligation  of  the  statute  arises. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  {f  177,  202,  209;  Dec.  Dig. 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  Louise  Le  Boy  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
From  a  Judgment  for  plaintifr,  defendant  ap- 
peals.   Aflirmed. 

W.  W.  Brown,  of  Parsons,  and  AL  F.  Wil- 
liams, of  Columbus,  for  appellant  McNeill 
&  McNeill,  of  Columbus,  for  appellee. 

POBTEB,  J.  The  plaintiff's  son,  19  years 
of  age,  was  killed  while  at  work  in  an  under- 
ground coal  mine  owned  and  operated  by  the 
defendant.  His  death  was  caused  by  the  fall 
of  a  heavy  rock  from  the  roof  of  the  room 
in  wblcb  be  was  at  worE.  The  mother  re- 
covered a  Judgment  of  $2,000,  from  which  the 
defendant  has  appealed. 

[1]  The  only  negligence  alleged  is  the  vio- 
lation of  the  statute  (Laws  1883,  c.  117,  t  6, 
Gen.  Stat.  1900,  !  4987)  which  requires  that 
mines  of  this  character  shall  be  supplied  wltb 
prop  timber  of  suitable  length  and  size  and 
easy  of  access.  The  defendant  demurred  to 
the  evidence,  requested  an  Instructed  verdict, 
moved  for  Judigment  on  the  special  findings, 
and  also  for  a  new  trial;  the  court  ruled 
against  defendant  on  all  these  matters,  and 
the  principal  contentions  raised  by  the  appeal 
are:  That  the  plaintiff  failed  to  show  that 
deceased  had  made  a  request  of  defendant  for 
props,  that  there  was  no  evidence  of  a  will- 
ful violation  of  the  statute,  and  further  that 
the  evidence  shows  that  the  Injury  was 
caused  by  the  negligence  of  the  deceased. 
All  these  contentions  have  been  foreclosed, 
either  by  the  facts  which  the  jury  determin- 
ed against  the  defendant,  or  by  former  de- 
cisions of  this  court,  to  which  brief  reference 
will  be  made.  In  Ozorklewlcz  v.  Carr,  83 
Kan.  473,  112  Pac.  135,  where  the  alleged 
negligence  of  the  defendant  was  the  failaii 
to  comply  with  this  provision  of  the  statute, 
a  Judgment  sustaining  a  demurrer  was  re- 
versed on  the  ground  that  both  the  question 
as  to  whether  the  defendant  bad  violated  the 
law  by  neglecting  to  furnish  suitable  props, 
as  well  as  the  question  whether  such  failure 
was  willful,  was  for  the  Jury  to  determhie, 
and  that  it  was  error  to  decide  these  qaes- 
tlons  upon  a  demurrer  to  the  evidence.  Tbe 
claim  of  contributory  negligence  Is  based  up- 
on the  fact  that  the  rock  which  fell  was  call- 
ed a  "pot  rock,"  wblcb  experienced  minen 
know  Is  liable  to  fall  at  any  time;  that 
Ilenry  Le  Boy  was  an  experienced  miner,  and 
knew  the  danger  of  the  rock  falling,  and 
therefore  was  guilty  of  contributory  negli- 
gence in  remaining  at  work  in  a  position  In 
the  room  where,  if  the  rock  feU,  It  would  In- 
jure him.     If  contributory  negligence  were 
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a  defense  to  an  action  ander  this  statnte,  the 
qnestion  whether  be  was  negligent  was  one 
which  the  Jury  hare  also  determined  against 
the  defendant 

[S]  In  the  special  findings  they  say  tliat 
it  was  necessary  for  him  to  be  all  over  the 
room  in  the  performance  of  his  duty,  and 
they  find  that  he  did  not  consider  the  rock 
nnsafe  without  propping,  although  be  had 
requested  that  props  be  fumisbed.  But  con- 
tributory negligence  Is  no  more  arallable  as 
a  defense  under  the  mining  statute  than  un- 
der the  factory  act  Cheek  t.  Railway  Co., 
89  Kan.  247,  181  Paa  617 ;  Caspar  ▼.  Lewln, 
82  Kan.  e04,  629,  109  Pac.  657;  Slater  ▼. 
Atchison,  T.  &  S.  F.  Ry.  Co.  et  al.,  187  Pac. 
943.  The  purpose  of  the  Legislature  was  to 
prevent,  as  fiir  as  possible,  the  awful  toll  of 
death  and  disaster  occasioned  by  carelessness 
and  indifference  on  the  part  of  mine  operators 
in  falling  to  take  proper  measures  for  the 
safety  of  their  employes  In  underground 
mines. 

The  findings  are  that  at  this  mine  and  in 
other  mines  in  the  district  the  general  sup- 
ply of  props  Is  kept  at  the  top  of  the  mine. 
Usually  a  supply  Is  kept  also  at  what  is 
known  as  the  "parting"  of  the  entries.  It  Is 
the  custom  for  a  miner,  when  he  desires 
props,  to  notify  bis  driver,  and  tor  the  driver 
to  request  the  props  from  the  boss  driver 
who  Is  stattoned  at  the  "parting."  The  boss 
driver  then  furnishes  to  the  driver  the  props 
from  the  supply  kept  there,  or,  If  necessary, 
obtains  them  from  the  general  supply.  The 
driver  loads  the  props  on  bis  car  and  delivers 
them  to  the  miner  at  the  room  where  they 
are  wanted.  This  bad  long  been  the  custom, 
and  was  well  known  to  all  the  employes  of 
defendant  On  the  morning  previous  to  the 
accident,  Henry  Le  Roy  requested  from  bis 
driver  that  props  be  furnished  blm  2  feet 
10  Inches  long.  They  were  not  supplied.  He 
made  another  request  to  the  same  effect  to 
the  driver  on  the  morning  of  the  accident, 
about  half  an  hour  before  the  rock  fell.  The 
driver  testified  that  he  communicated  the  re- 
quest to  the  boss  driver,  but  the  jury  dis- 
believed bis  testimony,  and  found  that  be 
bad  not  communicated  It  to  any  one.  The 
jury  find  further  that  If  the  request  had  been 
compiled  with  Henry  Le  Roy  would  have 
used  the  props  for  the  purpose  of  preventing 
the  faU  of  the  rock  in  question. 

[4]  There  is  no  provision  in  the  statnte  that 
a  demand  must  be  made  by  the  miner  and 
served  upon  the  owner  or  boss  of  the  mine 
before  the  obligation  of  the  statnte  arises. 
The  provision  is  that  the  mine  shall  be  sup- 
plied with  prop  timber  of  suitable  length 
and  ^ze  and  kept  easy  of  access.  As  said  in 
the  Ozorklewlcz  Case,  supra,  "whether  this 
requirement  was  complied  with  was  mani- 


festly a  question  of  fact"  for  tbe  Jury  to  de- 
termine. 

[2]  The  point  Is  made  that  there  was  no 
evidence  showing  willfulness  on  the  part  of 
the  defendant  in  falling  to  comply  with  the 
provision  of  the  statute.  Section  12  of  the 
original  act  (section  4902,  Gen.  Stat  1809) 
gives  a  cause  of  action  for  Joss  of  life  "occa- 
sioned by  any  violation  of  this  act  or  any 
willful  failure  to  comply  with  Its  provisions 
by  any  owner,  lessee,  or  operator,"  and  tbe 
defendant  Insists  there  was  no  evidence  show- 
ing willfulness  in  falling  to  comply  with  the 
provisions  of  tbe  statute.  Tbe  defendant  es- 
tablished Its  own  method  of  conducting  the 
operations  of  this  mine,  including  the  method 
and  means  for  complying  with  its  statutory 
obligation  In  respect  to  furnishing  prop  tim- 
ber. It  made  the  driver  Its  agent  to  receive 
and  forward  requests  for  props  and  to  de- 
liver tbe  props  to  the  miners.  It  must  have 
realized  that  drivers  were  likely  to  become 
careless  and  indifferent  and  at  times  would 
fail  to  perform  these  duties.  Having  chosen 
the  method  by  which  tbe  mine  was  operated, 
it  is  responsible  for  a  failure  resulting  from 
any  deficiency  In  the  means  by  which  its  stat- 
utory obligation  was  to  be  compiled  with.  Its 
primary  duty  was  to  furnish  suitable  props 
and  keep  them  easy  of  access  to  the  miners, 
whose  safety  and  lives  depended  upon  the- 
performance  of  this  duty;  and  it  cannot  be 
permitted  to  avoid  its  liability  for  failure 
to  comply  with  the  statute  because  some 
agency  employed  by  it  has  proved  untmst- 
worthy. 

The  legtd  question  involved  in  this  conten- 
tion has  already  been  decided  adversely  to  de- 
fendant in  Cheek  v.  Railway  Co.,  SO  Kan. 
247,  131  Pac.  617.  An  Instruction  was  ap- 
proved in  that  case  which  told  the  Jury  "that 
a  corporation  must  act'  through  agents;  that 
if  a  duty  which  the  corporation  must  perform 
be  delegated  to  one  of  its  agents,  he  becomes 
a  vice  principal,  taking  the  place  of  the  cor- 
poration Itself,  and  that  the  corporation  Is 
liable  if  he  falls  to  perform  the  duty  delegat- 
ed to  him."  In  the  opinion  "willful  failure" 
as  employed  in  the  section  of  the  statute 
now  under  consideration  was  construed,  and 
tbe  law  was  declared  as  follows:  "In  the 
case  of  omissions  neither  bad  purpose  nor 
determined  obstinacy  Is  essential  to  create 
liability,  and  If  one  charged  with  the  duty 
to  observe  the  statute  Intentionally  suffer 
mining  operations  to  proceed  without  talting 
prescribed  precautionary  measures,  he  is 
guilty  of  a  willful  failure  within  the  meaning 
of  the  law."    Syl.  & 

We  find  no  error  In  the  record,  and  the 
Judgment  is  affirmed.  All  the  Justices  con- 
curring. 
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STATE  T.  MacLEOD. 

(Sapreme  Court  of  Washington.     Feb.  16, 
1914.) 

1.  Cbikinal  Law    (|  1168*)— Reception  of 
Etidencb— Obdeb  of  Peoof. 

On  a  trial  for  manslaughter  resulting  from 
an  attempt  to  produce  an  abortion,  evidence 
that  accused  was  intoxicated  on  certain  of  the 
occasions  when  he  treated  deceased,  if  inadmis- 
sible as  a  part  of  the  state's  case  in  chief,  was 
proper  in  rebuttal  to  affect  his  credibility,  where 
he  testified  in  his  own  behalf,  and  the  irregular- 
ity in  its  admission  out  of  proper  order  was  not 
reversible  error. 

[EA.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  3124,  3125,  3120-3136,  3144; 
Dec  Dig.  5  1168.*] 

2.  Cbiminal  Law  ({  389*)— Bvidehc»— Oth- 
EB  Offenbes. 

On  a  trial  for  manslaughter  caused  by  an 
attempt  to  produce  an  abortion,  evidence  that 
accused  was  intoxicated  when  he  treated  deceas- 
ed, being  admissible  to  affect  his  credibility, 
was  not  incompetent  because  it  tended  to  prove 
him  guilty  of  the  offense  of  practicing  as  a  phy- 
sician while  intoxicated. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  822-824 ;  Dec  Dig.  S  369.*] 

3.  Cbiminal  Law  (|  610*)— Testimony  of  an 
AccoifPUCE— Necessity  of  Corbobobation. 

The  testimony  of  an  accomplice  need  not 
be  corroborated  to  justify  a  conviction,  and 
hence  an  instruction  as  to  the  effect  to  be  given 
to  the  testimony  of  an  accomplice  was  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {$  1124-1126;  Dec  Dig.  i 
510.'*] 

4.  Cbiminal  Law  (J  1056*)— Appeai^Reseb- 

VATION    of    GEOUNDS    OF     REVIEW— EXCEP- 
TIONS. 

Exceptions  to  the  instructions  may  not  be 
reviewed  on  appeal,  unless  it  appears  that  they 
were  called  to  the  trial  courts  attention  and 
that  he  had  an  opportunity  to  correct  the  alleged 
errors. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {f  2668,  2670;  Dec  Dig.  t 
1066.»] 

5.  Criminal  Law  (§  575*)— Pbematube  Tbial 
^— ^Vaivkr 

The  provision  of  Rem.  &  Bal.  Code,  §  2132, 
that  no  person  shall  be  tried  for  felony  until  the 
expiration  of  five  days  from  the  day  of  his 
arrest,  was  waived  where  accused  did  not  claim 
the  benefit  of  the  statute  or  object  to  the  trial 
proceeding  within  five  days. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  Jf  1294-1296,  1377 ;  Dec.  Dig. 
i  575.»] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  E.  H.  Sullivan,  Judge. 

E.  E.  MacLeod  was  convicted  of  man- 
slaughter, and  he  appeals.     Affirmed. 

W.  B.  Ridle  and  .Tohn  T.  Mulligan,  both 
of  Spokane,  for  apiicllunt  Geo.  H.  Crandall, 
F.  M.  Goodwin,  and  Thomas  J.  Corkery,  all 
of  Spokane,  for  the  State. 

MAIN,  J.  By  information  the  defendant 
was  charged  with  the  crime  of  manslaugh- 
ter. The  facts,  so  far  as  necessary  to  recite 
them,  as  shown  by  the  state's  evidence,  are 
substantially  as  follows:  On  September  12, 
1012,  Annie  Stanley,  a  married  woman,  be- 


lieving that  she  was  then  in  a  pregnant  con- 
dition, requested  one  Hattle  Lamb  to  ac- 
company her  to  the  office  of  the  defendant 
These  young  women  were  employed  in  tbe 
same  houseliold,  Mrs.  Stanley  as  cook,  and 
Miss  Lamb  as  second  maid.  On  this  day 
they  went  to  the  office  of  the  defendant,  a 
practicing  physician,  where,  as  Miss  Lamb 
testifies,  medicine  was  prescribed  for  and  an 
operation  performed  upon  Mrs.  Stanley,  and 
that  she  was  present  at  the  time.  On  the 
day  following,  at  about  the  hour  of  8  o'clock 
p.  m.,  pursuant  to  an  appointment  which  had 
been  made  on  the  previous  day,  they  return- 
ed to  the  office.  At  this  time  the  door  to  the 
reception  room  was  locked.  Thereupon  they 
opened  the  door  of  the  private  office  and  dis- 
covered the  defendant  lying  upon  the  floor 
in  an  intoxicated  condition.  Some  one  was 
In  the  office  with  the  doctor  at  the  time.  A 
few  minutes  later  they  again  entered  the 
office  and  found  the  doctor  lying  upon  a 
couch.  He  then  talked  to  Mrs.  Stanley  as  to 
her  condition  and  gave  directions  as  to  fur- 
ther treatment  On  the  afternoon  of  Sep- 
tember 14th,  the  two  women  again  went  to 
the  office  of  the  defendant,  and,  as  testified 
to  by  Miss  Lamb,  they  then  asked  Mm  as  to 
his  condition  as  to  sobriety,  and  he  assured 
them  that  he  was  then  entirely  sober.  On 
this  occasion  the  defendant  again  prescribed 
for  Mrs.  Stanley  and  performed  an  opera- 
tion upon  her.  The  day  following,  or  Sun- 
day, Mrs.  Stanley  became  very  ilL  The  de- 
fendant was  sent  for  about  noon.  He  visit- 
ed her,  but  gave  no  further  treatment.  The 
lady  for  whom  the  girls  worked  testtfled  as  to 
his  apparent  condition  on  the  occasion  of  this 
visit.  Later  during  the  same  day  another 
physician  was  called,  and,  at  his  direction, 
Mrs.  Stanley  on  the  following  morning  was 
taken  to  the  hospital.  Her  Illness  continued, 
and  on  September  26,  1912,  she  died.  There 
was  evidence  that  the  medicines  prescribed 
and  the  operations  performed  were  for  the 
purpose  of  producing  an  abortion,  and  that 
such  medicines  and  operations  would  and  did 
produce  that  result  The  defendant  did  not 
see  Mrs.  Stanley  after  his  visit  on  Snnday, 
September  16th.  He  admitted  performing 
the  operation  on  the  14th,  but  denied  that  It 
was  for  the  purpose  of  producing  an  abor- 
tion. He  contradicted  the  evidence  as  to  his 
Intoxication.  On  October  8,  1912,  an  infor- 
mation charging  the  defendant  with  the 
crime  of  manslaughter  was  filed,  and  a  copy 
thereof  was  served  upon  his  attorney.  The 
charging  part  of  the  Information  Is  as  fol- 
lows: "That  the  said  defendant,  E.  B.  Mac- 
Leod, on  the  12th  day  of  September,  1912,  in 
the  county  of  Spokane,  and  state  of  Wash- 
ington, did  then  and  there  unlawfully,  will- 
fully, and  feloniously  advise  a  woman,  to 
wit,  Annie  Stanley,  to  take  certain  medicine, 
and  did  use  and  employ  an  instrument  on  the 
person  of  the  said  Annie  Stanley;  and  did 
thereafter,  to  wit,  on  the  14th  day  of  Sep- 
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tember,  1012,  in  add  county  and  state,  un- 
lawfully, wUUully,  and  feloniously  supply 
medicine  to  tbe  said  Annie  Stanley;  and 
again  did  use  an  instrument  on  the  person 
of  the  said  Annie  Stanley;  all  of  which 
acts  done  by  the  defendant  as  aforesaid  were 
done  with  the  Intent  thereby  to  procure  the 
miscarriage  of  the  said  Annie  Stanley,  and 
each  and  all  of  said  acts  were  then  and  there 
unnecessary  to  preserve  her  life;  and  as  the 
result  of  the  said  use  of  such  medicine  and 
the  said  use  of  the  said  instrument  on  the 
two  dates  set  forth,  the  said  Annie  Stanley, 
on  the  26th  day  of  September,  1912,  in  the 
county  of  Spokane  and  state  of  Washington, 
died."  On  the  11th  day  of  October,  1912,  the 
cause  was  tried  and  a  verdict  of  guilty  re- 
turned. On  October  22d.the  defendant  was 
sentenced  to  from  10  to  20  years  in  the  state 
penitentiary  at  Walla  Walla.  From  the  Judg- 
ment and  sentence  the  appeal  is  prosecuted. 

[1]  Error  is  sought  to  be  predicated  upon 
the  fact  that  the  witnesses  for  the  state  were 
permitted  to  testify  relative  to  the  defend- 
ant's condition  as  to  intoxication.  This  ev- 
idence was  confined  to  the  specific  times  and 
places  concerned  directly  in  the  treatments 
and  operations.  There  was  no  attempt  to 
show  general  reputation  as  to  drunkenness. 
The  only  reference  to  such  reputation  is 
found  in  the  objection  made  by  counsel  for 
the  defense  to  proof  of  the  defendant's  con- 
dition at  the  specific  times  mentioned.  It 
may  be  admitted,  for  the  purposes  of  this 
decision  only,  that  the  evidence  offered  as 
to  intoxication  was  Inadmissible  as  a  part 
of  the  state's  case.  The  defendant  went  up- 
on the  stand  and  testified  in  his  own  behalf. 
In  rebuttal  for  the  purpose  of  afTecting  his 
credibility,  the  evidence  as  to  intoxication  at 
the  times  and  places  mentioned  would  have 
been  competent  Where  offered  evidence  is 
not  competent  at  the  time  admitted,  but  be- 
comes competent  by  the  developments  of  the 
trial,  the  tuct  that  It  was  admitted  irregu- 
larly does  not  constitute  reversible  error. 

[2]  It  is  also  claimed  that  the  evidence  of 
Intoxication  was  inadmissible  because  it 
tended  to  prove  a  separate  and  distinct  crime, 
that  of  practicing  as  a  physician  while  In  a 
state  of  intoxication.  But  this  contention 
cannot  be  sustained.  If  the  evidence  admit- 
ted was  competent  for  any  purpose,  it  would 
not  become  incompetent  because  of  the  fact 
that  it  might  tend  incidentally  to  show  the 
commission  of  another  and  different  crime. 
State  V.  Hyde,  22  Wash.  551,  61  Pac.  719; 
State  V.  Norris,  27  Wash.  453,  67  Pac.  983; 
State  V.  Dana,  59  Wash.  30,  109  Pac.  191; 
State  V.  Leroy,  61  Wash.  405,  112  Pac.  635. 
In  the  case  last  dted  it  is  said :  "Testimony 
otherwise  relevant  does  not  become  Incom- 
petent because  it  may  tend  incidentally  to 
show  that  the  accused  has  committed  another 
crime" — citing  cases. 

[3]  It  is  further  argued  that  Miss  Lamb 
was  an  accomplice,  and  that  the  court  there- 
fore erred  in  failing  to  give  an  Instruction 


upon  the  effect  to  be  given  to  the  testimony 
of  an  accomplice,  even  though  no  request 
for  sudi  an  instruction  was  .made.  In  this 
there  was  no  error.  It  may  be  assumed,  but 
not  decided,  that  Miss  Lamb  was  an  accom- 
plice. But  It  does  not  follow  that  it  became 
the  duty  of  the  court  to  give  an  Instruction 
the  absence  of  which  is  complained  of.  The 
rule  in  this  state  is  that  the  testimony  of  an 
accomplice  need  not  be  corroborated  before 
a  conviction  can  be  had.  In  State  v.  Malla- 
han,  66  Wash.  21,  118  Pac.  898,  speaking 
upon  this  question  it  is  said :  "Neither  Is  it 
required  in  this  state  that  the  testimony  of 
an  accomplice  be  corroborated  before  a  con- 
viction can  be  bad.  We  have  always  adhered 
to  the  rule  that  no  corroboration  Is  neces- 
sary"— citing  authorities. 

The  appellant  cites  authorities  from  other 
Jurisdictions  where  the  testimony  of  an  ac- 
complice must  be  corroborated,  and  the  fail- 
ure on  the  part  of  the  court  to  give  an  in- 
struction to  the  Jury  that  such  is  the  rule  is 
error.  Obviously  those  authorities  are  not 
in  point  under  the  rule  adopted  tn  this  state. 

[4]  Numerous  errors  are  assigned  upon  the 
Instructions  given.  These,  however,  cannot 
be  reviewed.  The  record  in  no  place  shows 
that  the  exceptions  to  the  instructions  were 
called  to  tjie  attention  of  the  trial  court  In 
order  that  exceptions  to  instrnctlons  may  be 
reviewed  on  appeal,  it  is  necessary  that  the 
record  show  that  such  exceptions  were  caUed 
to  the  attention  of  the  trial  court,  and  that 
the  trial  Judge  had  an  opportunity  to  correct 
all  errors  alleged  to  have  been  made.  Coffey 
V.  Seattle  Electric  Co.,  59  Wash.  686,  109 
Pac.  202;  Gerber  v.  .Sltna  Indemnity  Co.,  61 
Wash.  184,  112  Paa  272;  White  v.  Batllff, 
61  Wash.  383,  112  Pac.  502;  State  v.  Peoples, 
71  Wash.  451,  129  Pac.  108;  State  v.  Nels, 
74  Wash.  280,  133  Pac  444.  Notwithstanding 
this  tact,  it  may  be  said  that  the  Instructions 
have  been  carefully  read  and  in  them  we  find 
no  prejudicial  error. 

[6]  On  oral  argument  it  was  urged  that 
the  cause  should  be  reversed  because  the 
appellant  was  placed  upon  trial  wiuiin  fire 
days  after  the  filing  of  the  information.  Sec- 
tion 2132,  Rem.  &  Bal.  Code,  provides,  among 
other  things,  that :  "  •  •  •  No  person 
shall  be  put  upon  trial  oh  an  indictment  or 
information  for  a  felony  until  the  expiration 
of  five  days  from  the  day  of  his  arrest"  In 
this  case  it  is  true  the  information  was  filed 
on  the  8th  of  October  and  the  trial  was  be- 
gun on  the  11th.  But  nowhere  does  it  ap- 
pear that  the  appellant  claimed  the  benefit 
of  the  statute  and  objected  to  the  trial  pro- 
ceeding on  the  11th.  In  the  absence  of  such 
timely  objection,  the  benefit  of  the  statute 
is  waived.  The  right  given  by  the  statute 
is  not  Jurisdictional. 

The  Judgment  will  be  affirmed. 

CKOW,  O.  J.,  and  GOSE,  ELLIS,  and 
CHADWICK,  JJ.,  concur. 
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STATE)  T.  STURTBVANT  et  al. 
(Snpreme  Court  6f  Washington.    Feb.  13,  1914.) 

1.  Navigable   Watebs    (§   37*)— Lands   un- 
DBB    Wateb  — Shore   Lands  — Rights   of 

OWNEB. 

The  purchaser  of  shore  land  outside  a  mu- 
nicipality talies  subject  to  the  right  of  the  state 
to  fix  the  harbor  line  in  case  the  land  comes 
within  a  municipality^,  and  is  entitled  to  the  land 
up  to  that  line,  which  is  theoreticalljr,  but  not 
actually,  fixed  before  then  at  the  limit  of  nav- 
igability. 

WEd.   Note.— For  other  cases,   see  Navigable 
aters.  Cent.  Dig.  §|  201-226,  285;   Dec.  Dig. 
$  37.*] 

2.  Navioablk     Waters     (|    14*)  — Habbob 
Lines. 

Harbor  lines  do  not  necessarily  have  to 
be  laid  in  deep  water. 

WEd.   Note.— For  other  cases,  see  Navigable 
aters.  Cent.  Dig.  {{  31-42;   Dec.  Dig.  {  14.*] 

8.  Constitutional  Law  (|  70*)— Distbibu- 

TioN  or  PowEBs— Encboacbicent  of  Judi- 

ciART— Sale  of  Pcbuo  Land. 

The  Supreme  Court  has  no  right  to  deny 
present  shore  owners  the  title  ac(^uired  by  them 
from  the  state  under  a  policy^  evidenced  in  the 
Constitution  and  in  legislative  acts,  on  the 
ground  that  the  lands  were  conveyed  for  k  con- 
sideration which  now  seems  inadequate,  or 
that  the  state  needs  land  which  has  become 
valuable  in  the  hands  of  such  owners. 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  fS  129-132,  137;    Dec.  Dig. 
§  70.*J 
4.  Navigable  Waters  (S  37*)— Lands  ttndeb 

Water— Rights  of  Owner— Statute. 

Under  Sees.  Laws  1913,  c  183,  confirm- 
ing to  the  owners  of  shore  lands,  bordering  up- 
on water  to  be  artificially  lowered,  title  to  the 
line  of  ordinary  navinibility  as  it  may  be  after 
the  lowering,  the  ri^t  of  a  shore  owner  can- 
not be  asserted  until  the  waters  are  actually 
lowered  and  the  land  ceases  to  be  under  water. 

W'Ed.    Note.— For  other  cases,   see  Navigable 
aters.  Cent.  Dig.  §|  201-226,  285;   Dec.  Dig. 
{  37.*] 

On  petition  for  rebearlns.     Denied. 
For  former  opinion,  see  135  Pac.  1036. 

CHAD  WICK,  J.  A  petition  for  rehearing 
has  been  filed  by  the  Attorney  General,  by 
the  city  of  Seattle,  the  park  board  of  the 
dty  of  Seattle,  the  county  of  King,  the  town 
of  Renton,  the  town  of  Bothell,  the  Commer- 
cial Waterway  District  No.  2,  municipal  cor- 
porations, and  by  the  defendants  Schertzers. 

The  Attorney  General  complains  that  we 
have  foreclosed  thie  right  of  the  state  to  fix 
en  Inner  harbor  line  and  create  a  harbor 
area  having  reference  to  present  conditions, 
and  to  thereafter  lower  the  waters  of  Lake 
Washington.  It  seems  to  be  his  contention 
that  if  this  were  done,  the  uncovered  land 
would  belong  to  the  state  and  its  grantee 
would  have  no  remedy.  It  Is  Insisted  that 
this  question  was  not  before  the  court  It 
was  our  Judgment  when  the  opinion  was 
written,  and  Is  now,  that  It  was  In  fact  of  the 
very  essence  of  the  case,  and  that  It  was  in- 
cumbent upon  us  to  determine  the  legal  effect 
of  the  deed  made  by  the  state  to  the  Ranier 
Beach  Improvement  Company  in  the  Ught  of 


present  legislation  and  the  present  plan  of 
the  state  to  lower  the  waters  of  Lake  Wash- 
ington. If  that  were  not  the  real  question 
before  the  court,  there  is  no  excuse  for  this 
proceeding.  The  state  might  have  fixed  its 
inner  harbor  line  before  the  waters  were 
lowered,  and  left  It  to  the  shore  owners  to 
bring  an  action  to  determine  Its  right  so  to 
do. 

In  his  original  brief  the  Attorney  General 
says:  "This  Is  an  action  by  the  state  of 
Washington  •  *  *  to  recover  possession 
of,  and  quiet  title  to,  certain  submerged 
lands  of  Lake  Washington."  He  says:  "The 
lower  court  held  that  by  that  deed  the  state 
of  Washington  •  *  •  conveyed  all  the 
lands  lying  between  the  line  of  ordinary  high 
water  and  the  line*  of  ordinary  navigability, 
and  that  therefore  the  respondents  had  title 
to  the  lands  in  question  as  against  the  ap- 
pellant" And,  also,  "the  only  question 
*  *  *  that  Is  presented  by  the  appeal  of 
the  state  Is,  What  lands  were  conveyed  by 
deed  of  second  class  shore  lands,  executed 
and  delivered  by  the  state  In  1804,  or  what  is 
the  water  or  outer  boundary  of  such  grant?' 
Clearly  our  opinion  is  within  the  bounds 
fixed  by  the  state  In  its  first  brief,  and  well 
within  the  Issues  as  they  were  found  to  be 
and  decided  by  the  trial  judge. 

[1, 2]  The  Attorney  General  is  also  of  the 
opinion  that  we  have  held  that  the  shore 
owner  is  entitled  to  carry  his  title  to  the 
line  of  "practical  commercial  navigability"; 
that  the  line  of  navigable  water  is  neces- 
sarily to  be  located  In  water  of  sufficient 
depth  to  accommodate  all  shipping.  The  At- 
torney General  assumes  that  the  line  of  navi- 
gability Is  the  outer  harbor  line  or  govern- 
ment pier  head  line.  We  have  undertaken  to 
make  It  plain  all  the  way  through  the  opin- 
ion that  the  line  of  navigability  as  there  used 
is  the  inner  harbor  line.  We  say:  "The 
area  lying  between  high  water  and  the  line 
of  navigability  as  fixed  by  the  inner  harbor 
line,  being,  whether  submerged  or  not,  theo- 
retically nonnavlgable,  is  treated  as  land  and 
not  water,  and  is  wholly  within  the  keeping 
of  the  state.  *  •  *  The  owner  of  the 
shore  land  takes  subject  to  the  right  of  the 
state  to  fix  a  harbor  line  in  the  event  that 
the  land  finally  comes  within  the  limits  of 
a  dty.  If  this  be  done  the  boundary  of  the 
shore  land,  under  the  statute  and  r^teated 
decisions  of  this  court  would  be  the  inner 
harbor  line.  Now,  theoretically  that  line  is 
already  fixed.  It  Is  the  line  of  navigability. 
Although  not  surveyed  and  put  upon  paper, 
the  ofllcers  of  the  state  are  presumed  to  find 
that  line  and  define  It  when  estabUahlng  the 
inner  harbor  line.  •  •  •  Inasmuch  as 
the  harbor  line  stands  for  and  Includes  both 
the  line  of  ordinary  low  water  and  the  line 
of  navigability,  it  would  seem  that  when  it 
is  defined  the  water  boundary  theretofore 
open  would  be  forever  settled.    •    *    •    He 


*For  othar  eaaas  Me 


same  topic  and  lectlon  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Siclap  ft  Rap'r  InlaxM 

Digitized  by  LjOOQIC 


Wasll.)     PLAZA  FARMERS'  UNION  WAREHOUSE  A  ELEVATOR  CO.  t.  BTAK        661 


deeds  of  shore  owners,  In  form  as  the  one 
before  ns,  carry  tlOe  to  the  line  of  narlgabll- 
Ity  as  it  may  be  thereafter  fixed.  •  •  • 
Tbe  state  has  Inylted  Investment  In  these 
lands  upon  tbe  theory  that,  In  private  own- 
ership, all  land  lying  back  of  inner  harbor 
line  or  the  line  of  ordinary  navigability 
would  be  reclaimed  and  put  to  osefnl  pur- 
poses." Moreover,  the  act  of  1913  referred 
to  In  our  opinion  confirms  title  in  the  owner 
of  the  shore  land  to  be  artificially  made  up 
to  "the  Une  of  ordinary  navigability  as  the 
same  shall  be  found  in  sudk  waters  after 
such  lowering,"  etc. 

Inasmuch  as  this  court  has  held  that  har- 
bor lines  do  not  necessarily  have  to  be  laid 
in  deep  water  (State  v.  Harbor  Line  Com'rs, 
4  Wash.  6,  29  Pac.  938)  and  the  further  fact 
that  harbor  lines  cannot  always  be  made  to 
follow  the  sinuosities  of  the  line  of  itaviga- 
billty,  as  that  term  is  defined  at  common 
law,  that  the  inner  harbor  line  may  at  times 
be  in  deep  water  and  at  other  times  in  shal- 
low water,  but  wherever  fixed,  that  which  is 
within  It  is  land,  and  that  without  is  water, 
we  think  that  there  is  no  room  for  miscon- 
Btruction  or  misunderstanding  of  our  opinion. 

The  Attorney  General  in  his  brief  does  not 
refer  to  the  act  of  1913  (Laws  1913,  c.  183), 
which  in  Itself  aflSrms  the  spirit  of  our  de- 
cision, the  only  question  left  open  by  It  is  the 
one  reserved  by  us. 

It  la  tbe  contention  of  the  municipal  peti- 
tioning bodies  that  the  result  of  our  deci- 
sion may  be  to  put  upon  the  state  and  its 
municipal  agents  the  burden  and  expense  of 
repurchasing  title  to  some  of  the  lands  con- 
veyed, and  for  that  reason  we  should  recon- 
sider our  decision  and  hold  that  the  right  of 
the  state  to  insist  that  it  has  a  reserve  title 
is  not  foreclosed;  that  the  title  of  the  shore 
ovmeiB  is  in  tbe  nature  of  an  easement  and 
may  be  reasserted  under  the  right  of  Jus 
publicum;  such  doctrine  being  announced 
in  the  recent  case  of  People  v.  Steeplechase 
Part  Co.,  82  Misc.  Rep.  247,  143  N.  Y.  Supp. 
503,  and  Oyster  Co.,  v.  Brlggs,  198  N.  T. 
287,  91  N.  E.  848,  34  L.  B.  A.  (N.  S.)  1084, 
19  Ann.  Cas.  694 ;  Scranton  v.  Wheeler,  179 
U.  S.  143,  21  Snp.Gt  48,  46  L.  Ed.  126; 
Illinois  Railroad  Co.  v.  State  of  Illinois,  146 
D.  S.  387,  13  Sup.  Ct.  110,  36  I*  Ed.  1018, 
and  other  authorities. 

[3]  We  think  it  will  require  no  argument 
to  convince  these  petitioners  that  this  court 
has  no  right  to  deny  tbe  present  shore  own- 
ers the  title  which  the  state  has  given  them 
because  the  state  has  heretofore  conveyed 
the  lands  for  an  amount  which  seems  inade- 
quate In  the  light  of  subsequent  conditions. 
The  economic  questions  involved  have  been 
heretofore  considered  and  settled  by  the 
Legislature.  Whatever  our  individual  opin- 
ions may  be,  we  have  no  right  to  say  at 
this  time  that  the  policy  of  the  people  of  the 
state,  as  evidenced  in  the  Constitution  and 


in  the  several  acts  of  the  Legislature,  and 
the  titles  made  by  the  state  at  prices  fixed 
by  it,  should  be  overturned  by  the  courts  for 
the  reason  that  the  state  needs  the  property 
which  has  become  valuable  in  the  hands  of 
private  owners. 

As  to  the  other  question,  the  right  of  the 
state  to  assert  a  right  Jus  publicum  in  any 
of  the  uncovered  lands,  this  was  expressly 
reserved,  and  we  will  meet  It  when  It  is 
properly  submitted  to  us. 

Counsel  for  the  defendants  Schertzers  re- 
minds us  that  we  have  not  decided,  as  be- 
tween the  Sturtevanta  and  Schertzers,  the 
right  of  possession  of  the  property  in  con- 
troversy between  this  time  and  the  time 
when  the  waters  of  Lake  Washington  are 
actually  lowered,  saying:  "The  opinion 
♦  •  •  leaves  entirely  open,  and  does  not 
decide,  the  rig^t  of  possession  of  ttiis  prop- 
erty during  the  Interval  of  time  preceding 
the  lowering  of  the  lake."  They  insist  that- 
the  right  of  possession  will  not  pass  to  the 
cross-appellant  Sturtevant  until  the  water  is 
actually  lowered. 

[4]  We  agree  with  counsel  that  the  right 
of  the  shore  owner  cannot  be  asserted  until 
the  waters  are  actually  lowered,  and  the 
land  thus  to  be  artificially  made  comes  into 
being,  not  by  some  legal  fiction,  but  by  the 
changed  conditions  anticipated  and  referred 
to  in  the  act  of  the  Legislature  of  March  25, 
1913. 

Tlie  petitions  for  rehearing  are  denied, 

GROW,  C.  J.,  and  FDLLERTON,  MORRIS, 
PARKER,  ELLIS,  GOSB,  and  MOUNT,  JJ., 
concur. 


PLAZA  FARMERS'  UNION  WAREHOUSE 
&  ELEVATOR  CO.  v.  RYAN  et  al. 

(Supreme  Court  of  Washington.    Feb.  14, 1914.) 

1.  Bills  and  Notes  (J  66*)— Obdeb— Accept- 
AWCB— "Bill  of  Exchange. " 

An  order,  directing  a  debtor  to  pay  a  sum 
of  money  on  the  account  of  the  creditor  is,  un- 
der Negotiable  Instruments  Act  (Laws  1899. 
c.  149  FRem.  &  Hal.  Code,  88  3516,  3517])  K 
126,  127,  providing  that  a  bill  of  exchange  is 
an  unconditional  order  to  pay  a  sum  of  money 
to  order  oj  to  bearer,  and  that  a  bill  of  itself 
does  not  operate  as  an  assignment,  or  under  tbe 
drawee  liable  unless  he  accepts,  only  a  "bill 
of  exchange,"  and  not  binding  upon  the  debtor 
until  accepted. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §  107;    Dec.  Dig.  %  66.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  784-787.] 

2.  Bills  and  Notes  (|  82*)— Obdeb— Accept- 
ance. 

Under  Negotiable  Instruments  Act  (La^B 
1899,  c  149  [Rem.  &  Bal.  Code,  S  35221)  |  132, 
providing  that  tbe  acceptance  of  a  bill  is  the 
significatloD  by  the  drawee  of  his  assent  to  the 
order  of  the  drawer,  and  that  it  must  be  in  writ- 
ing and  signed  by  tbe  drawee,  a  written  memo- 
randum by  the  drawee  of  an  order  for  the  bal- 
ance of  a  threshing  account,  reciting  that  he 
returned  it  because  he  did  not  know  whether 
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the  drawer's  employtis  had  been  paid,  and  that 
it  would  have  to  wait  for  30  daya,  does  not 
constitute  an  acceptance. 

[Ed.  Note.— For  other  casea,  see  Bills  and 
Notes,  Cent  Dig.  }{  143-148;  Dec  Dig.  i 
82.*] 

Department  1.  Appeal  from  Superior 
Court,  Spolcane  County;  J.  Stanley  Webster, 
Judge. 

Action  by  tlie  Plaza  Farmers'  Union  Ware- 
liouse  8c  Elevator  Company  again.st  W.  M. 
Ryan,  in  wMcb  W.  P.  P.  Binge  was  sum- 
moned as  garnishee  after  defendant  suffered 
a  default,  and  the  State  Banlc  of  Spangle 
Intervened,  claiming  tbe  funds  In  the  bands 
of  tbe  garnishee.  From  a  Judgment  for  tbe 
intervener,  plaintiff  appeals.    Reversed. 

Parks  &  Day,  of  Spokane,  for  appellant 
Berkey  &  Cowan,  of  Spokane,  for  respond- 
ents. 

ELLIS,  3.  Tbe  plaintiff  brought  an  ac- 
tion against  the  defendant  Ryan  to  recover 
the  purchase  price  of  goods  sold  and  deliv- 
ered. The  defendant,  falling  to  appear,  suf- 
fered Judgment  by  default.  The  plaintiff 
sued  out  a  writ  of  garnishment,  making  one 
Binge  garnishee  defendant  The  garnishee 
defendant  answered,  admitting  that  he  was 
indebted  to  the  defendant  Ryan  at  the  time 
of  the  service  of  the  writ  In  the  sum  of 
$749.92,  but  alleging  that  the  State  Bank  of 
Spangle  claimed,  the  money;  that  he  was  in 
doubt  as  to  who  was  entitled  to  It  and  there- 
fore deposited  the  money  In  court  and 
asked  that  the  claimants  litigate  their  rights 
as  to  Its  ownership.  The  State  Bank  of 
Spangle  filed  a  complaint  in  Intervention, 
alleging  that  on  or  about  the  26th  day  of 
September,  1912,  the  defendant  Ryan  execut- 
ed and  delivered  to  the  intervener  a  written 
order  addressed  to  the  garnishee  defendant 
Binge,  dlrectlng-blm  to  pay  to  the  intervener 
or  Its  order  the  sum  of  1749.92,  and  that 
thereafter,  upon  the  same  day,  the  intervener 
presented  the  order  to  the  garnishee  defend- 
ant who,  on  the  27th  day  of  September,  prior 
to  the  service  of  the  writ  of  garnishment  ac- 
cepted the  order  in  writing. 

[1]  The  order  and  the  alleged  acceptance 
were  attached  to.  the  complaint  In  interven- 
tion as  Exhibits,  and  read  as  follows: 

"Spangle,  Wn.  Sept  26, 1912.  W.  F.  Binge, 
Plaza,  Wn. — Dear  Sir:  Pay  to  tbe  order  of 
State  Bank  of  Spangle,  seven  hundred  forty 
nine  &  92/100  BaL  threshing  acct  Wm. 
Ryan." 

"Dear  Sir:  I  return  the  Ryan  order.  Bal. 
of  his  acct  Is  same  as  order  but  I  do  not 
know  If  the  bands  have  been  paid  and  will 
have  to  wait  till  30  days  are  up.  Yours 
truly,  Wm.  Binge." 

The  plaintiff  demurred  to  the  complaint  in 
intervention  on  the  ground  that  it  did  not 
state  a  cause  of  action.  The  demurrer  was 
overruled,  the  plaintiff  refused  to  plead  fur- 
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tber.  Judgment  was  entered  In  favor  of  the 
intervener,  and  the  plaintiff  appealed. 

The  sole  question  presented  for  our  con- 
sideration is  as  to  tbe  legal  effect  of  the  al- 
lied acceptance.  Tbe  order  did  not  operate 
as  an  assignment,  but  constituted  an  Inland 
bill  of  exchange  not  binding  upon  tbe  gar- 
nishee defendant  until  and  unless  he  accept- 
ed it  in  writing.  Negotiable  Instruments 
Act  a  126,  127;  Laws  1S99,  p.  362;  Rem. 
ft  Bal.  Code,  K  3S16,  3517;  Frederick  &  Nel- 
son V.  Spiriiane  Grain  Co.,  47  Wash.  85,  91 
Pac.  570;  Wadbams  v.  Portland,  Vancouver, 
&  Taklma  R.  Co.,  37  Wash.  86,  79  Paa  597. 

The  decisions  cited  by  aweliant  in  tiiis 
connection  (Belllngham  Bay  Boom  Co.  v. 
Brlsbois,  14  Wash.  173,  44  Pac.  153;  and 
Ford  V.  2Etn&  Life  Insurance  Co.,  70  Wash. 
29,  126  Paa  69)  are  not  oontiOlUng.  The 
first-mentioned  decision  antedated  tbe  Nego- 
tiable Instruments  Act  and  the  second  did 
not  involve  negotiable  paper.  Tbe  purpose 
of  the  Negotiable  Instruments  Act  was  to 
make  certain  and  uniform  the  rules  govern- 
ing negotiable  paper,  displacing  the  law  mer- 
chant, which,  through  hard  cases  and- an  ac- 
cumulation of  conflicting  decisions,  had  be- 
come uncertain  and  variant  Washington 
Finance  Corporation  v.  Glass,  74  Wash.  653, 
184  Pac.  480,  46  L.  R.  A.  (N.  S.)  1043. 

[2]  Tbe  concrete  question,  therefore,  is: 
Did  tbe  writing  last  above  quoted  constitute 
an  acc^tance  under  the  Negotiable  Instra- 
ments  Act?  That  act  (section  132;  Rem.  & 
Bal.  Code^  t  3522)  defines  an  acceptance  as 
follows:  "The  acceptance  of  a  bill  is  the 
signification  by  the  drawee  of  bis  assent  to 
the  order  of  the  drawer.  The  acceptance 
must  be  in  writing  and  signed  by  the  drawee. 
It  must  not  express  that  the  drawee  will 
perform  bis  promise  by  any  other  means  than 
tbe  payment  of  money."  Section  139  of  the 
act  (Rem.  &  Bal.  Code,  {  3529)  provides  that 
an  acceptance  may  be  either  general  or  qual- 
ified, and  section  141  of  the  act  (Rem.  &  BaL 
Code,  i  3531)  defines  a  quaUded  acceptance, 
80  tar  as  here  material,  as  follows: 

"An  acceptance  Is  qualified,  which  is— 

"1.  Conditional,  tliat  is  to  say,  which 
makes  payment  by  the  acceptor  dependent  on 
tbe  fulfillment  of  a  condition  therein  stated ; 

"2.  Partial,  that  Is  to  say,  an  acceptance 
to  pay  part  only  of  the  amount  for  which  tbe 
bill  Is  drawn." 

Tbe  section  first  quoted  makes  it  plain  that 
to  make  an  acceptance  there  must  be  a  sig- 
nification of  the  "assent"  of  the  drawee  to 
the  "order"  of  the  drawer.  Clearly,  bis 
mere  admission  of  the  correctness  of  the 
amount  of  the  bill  is  not  enough.  He  most 
assent  to  the  order,  and  the  order  Is  to  pay. 
The  drawee  here  merely  admitted  a  balance 
due  as  stated  in  the  bill,  but  he  did  not  as- 
sent to  the  order.  He  added:  "But  I  do  not 
know  if  the  bands  have  been  paid,  and  will 
have  to  wait  till  30  days  are  up."    The  only 
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fair  Implication  is  that  be  would  take  no 
action  of  any  kind,  bnt  would  wait  until  the 
30  days  had  expired.  This  was  certainly 
no  general  or  absolute  acceptance,  and  we 
fall  to  find  In  the  words  used  a  qualified 
acceptance,  either  conditional  or  partial,  as 
defined  In  the  act  Having  made  no  promise 
to  pay,  nor  signified  any  assent  to  the  order 
to  pay,  there  is  nothing  In  the  added  words 
constituting  a  conditional  acceptance  which, 
In  tbe  language  of  the  act  (section  141,  supra) 
"makes  payment  by  the  acceptor  dependent 
on  the  fulfillment  of  a  condition  therein  stat- 
ed," nor  do  they  constitute  a  partial  accept- 
ance, since  thore  Is  no  promise  to  pay  any 
part  of  the  amount,  eren  at  the  end  of  30 
days,  or  when  tbe  hands  have  been  paid. 
Under  the  law  merchant  there  was  no  re- 
quirement that  the  acceptance  be  In  writing. 
A  mere  verbal  acc^tance  was  suflScient 
The  following  verbal  expressions  hare  been 
held  Insufficient  to  constitute  an  acceptance: 
"There  Is  your  bill.  It  is  all  right"  Powell 
V.  Jones,  1  Bsp.  17.  "This  bill  will  be  paid, 
but  we  cannot  allow  ycu  for  a  duplicate 
protest."  Anderson  v.  Heath,  4  MauL  &  Sel- 
wyn,  303.  See,  also,  Martin  v.  Bacon,  2  Mill, 
Const  (S.  C.)  132;  Parkburst  v.  IHckerson, 
21  Pick.  (Mass.)  307.  The  N^otiable  Instru- 
ments Act  which  requires  that  the  accept- 
ance be  in  writing,  and  expressly  requires 
the  signification  of  an  assent  to  the  order, 
was  never  Intended  to  force  an  implication 
of  such  assent  from  words  not  necessarily 
implying  an  assent  to  the  order,  or  a  promise 
to  pay  at  any  time,  any  amount,  upon  any 
condition.  Signification  of  assent  means  an 
express  assent,  or  the  use  of  words  neces- 
sarily implying  an  assent.  Clearly  the  act 
seeks  to  attain  certainty. 

No  case  cited  by  the  respondent,  whether 
arising  under  the  statute  or  under  the  law 
merchant,  sustains,  as  an  acceptance,  lan- 
guage of  such  doubtful  import  as  that  found 
in  the  writing  here  in  question.  In  Grutch- 
fleld  V.  Martin,  27  OkL  764,  117  Pac.  194,  the 
words  were:  "I,  John  H.  Crutchfield,  accept 
the  above  order  and  agree  to  pay,"  etc.  In 
Wallace  v.  Douglas,  116  N.  C.  659,  21  S.  B. 
387,  the  language  held  an  acceptance  was: 
"Accepted.  Payable  when  I  receive  the  funds 
to  the  use  of  J.  T.  Patterson,  Jr.  B.  M. 
Douglas,  U.  S.  MarshaL"  In  Greene  v.  Dun- 
can, 37  S.  C  239, 15  S.  E.  956,  the  acceptance 
read:  "Whenever  Mr.  Sharkey  finishes  his 
contract  for  the  building  of  my  two  stores 
in  the  town  of  Greenwood,  I  will  honor  the 
within  order."  Other  cases  cited  hold  that 
the  word  "exc^t"  will  be  construed  to  mean 
"accept,"  and  constitute  an  acceptance. 

Under  the  terms  of  the  statute,  construed 
with  reference  to  the  certainty  which  it  is 
its  manifest  purpose  to  import  Into  the 
law  of  n%(^able  instruments,  we  are  con- 
strained to  hold  that  the  writing  here  in 
question  did  not  constitute  an  acceptance. 


Since  it  is  the  sole  basis  of  the  complaint  in 
Intervention,  the  demurrer  to  that  complaint 
should  have  been  smstained. 
The  Judgment  is  reversed. 

CROW,   0.   J.,   and  MAIN,   CHADWICK, 
and  GOSB,  JJ.,  concur. 


STATE  ex  rel.  JONES  v.  CLAUSEN. 

State   Auditor. 

(Supreme  Court  of  Washington.    Feb.  11, 1914.) 

1.  States  (|  60*)— Deputy  Auditob— Salary. 

The  provision  of  the  general  appropriatioD 
bill  of  1913  (Laws  1913.  c.  12),  appropriating 
$3,600  for  the  salary  of  Depmty  State  Auditor 
tor  two  years,  suspends  the  provision  of  Laws 
1890,  p.  635  (Bern.  &  Bal.  Code,  {  9005),  fixing 
the  salary  of  the  Deput?  State  Auditor  at  Sl,- 
200  per  year,  and  fixes  such  salary  at  |l,80O 
per  year  for  the  term  covered  by  the  appropria- 
tion. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  i!  43,  61,  63;    Dec.  Dig.  |  60.»] 

2.  Statutes  (g  218*)— Corstbuotior— Leqis- 
LATIVK  Intent. 

The  settled  practice  of  tbe  legislative  and 
executive  departments  of  the  state  to  create 
offices  and  fix  salaries  of  new  and  old  officers  by 
simple  reference  to  the  office  in  tbe  general  ap- 
propriation bill  is  controlling  in  determininjK 
whether  the  Legislature  intended  bv  the  provi- 
sion of  the  general  appropriation  dUI  of  1913 
(Laws  1913,  c.  12),  which  appropriates  |3,600 
for  the  salary  of  the  Deputy  State  Auditor  for 
two  years,  to  fix  the  salary  of  such  officer. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {{  294,  295;    Dec.  Dig.  {  218.*] 

3.  STATOTES    (I    141*)  —  AlfSNDMXNT— FOBKAL 

Requisites. 

Const  art  2,  J  37,  providing  that  no  act 
shall  be  revised  or  amended  by  mere  reference 
to  its  title,  bat  shall  be  set  forth  at  full  length, 
does  not  apply  to  an  act  which  is  complete  with- 
in itself,  though  it  repeals  by  implieation  or 
is  a  subistitute  for  a  former  act  on  the  same 
subject 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  IS  48,  198,  209;   Dec.  Dig.  §  141.*] 

4.  Statutes    ({   125*)— Title  and   Subject- 
Matteb— Appropriation  Bill. 

The  title  of  the  general  appropriation  bill 
of  1913  (Laws  1913,  c.  12),  reading  "An  act 
making  appropriations  for  •  *  •  mainte- 
nance of  and  sundry  expenses  at  the  various 
*  •  *  state  offices  and  for  tbe  sundry  civil 
expenses  of  the  state  government"  sufficiently 
covers  a  provision,  fixing  the  salary  of  the 
Deputy  State  Auditor  for  the  term  covered  by 
the  appropriation,  to  comply  with  Const  art. 
2,  g  19,  providing  that  "no  bill  shall  embrace 
more  Ihau  one  subject  and  that  shall  be  ex- 
pressed in  the  title" ;  that  title  being  sufficient 
which  indicates  to  the  inquiring  mind  the  scope 
and  purpose  of  tbe  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  gg  187-191 ;    Dec  Dig.  S  125.*] 

5.  Statutes  (8  68*)- Appeopbiations— "Gen- 
XBAL  Law." 

Appropriation  bills,  though  temporary  in 
duration,  are  nevertheless  general  laws. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  g  70;   Dec.  Dig.  g  6a* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3065-3071 ;    vol.  8,  pp.  7669,  7670] 

Main  and  Ellis,  JJ.,  dissenting. 
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Original  application  for  mandamus  by  the 
State,  on  relation  of  E.  F.  Jones,  against  C. 
W.  ClaTiscD,  as  Auditor  of  State  of  Washing- 
ton.   Writ  ordered  to  Issne. 

A.  3.  Falknor  and  R.  6.  Sharpe,  both  of 
Seattle,  for  plaintiff.  W.  V.  Tanner  and 
Lindsay  L.  Thompson,  both  of  Olympla,  for 
defendant. 

CHADWICK,  J.  Relator  alleges  that  he 
is  now,  and  ever  since  the  1st  day  of  Sep- 
tember, 1909,  has  been,  the  Deputy  State  Au- 
ditor. He  brings  this  proceeding  against  his 
principal,  whose  duty  it  is  to  audit  aU  claims 
and  draw  warrants  in  payment  of  all  salaries 
provided  by  law,  to  issue  unto  him  a  war- 
rant for  his  November,  1913,  salary  at  the 
rate  of  $1,800  per  year,  or  |150. 

[1]  The  state  Legislature  at  its  first  ses- 
sion passed  an  act  fixing  the  salary  of  the 
Deputy  State  Auditor  at  $1,200  per  year, 
payable  quarterly.  Laws  1890,  p.  685 ;  Bern. 
&  Bal.  Code,  {  9005.  The  Legislature  at  its 
last  session  (Laws  1913,  p.  8)  passed  a  gen- 
eral appropriation  biU.  The  title  of  the  act 
is  as  follows: 

"An  act  making  appropriations  for  the  pur- 
chase of  land  for,  construction  of  build- 
ings at;  for  maintenance  of  and  sundry 
expenses  at  the  various  state  institutions, 
schools  and  state  offices,  and  for  the  sun- 
dry dvli  expenses  of  the  state  govern- 
ment and  for  miscellaneous  purposes  for 
the  fiscal  term  beginning  April  1,  1913, 
and  ending  March  31,  1915,  except  as  oth- 
erwise provided,  and  making  an  appropri- 
ation for  certain  deficiencies,  and  declar- 
ing this  act  shall  take  effect  April  1,  1913. 
"Be  it  enacted  by  the  Legislature  of  the 

state  of  Washington :    ♦    •    •    For  office  of 

State    Auditor    •    •    •    salary    of   Deputy 

State  Auditor,  $3,600." 

Acting  under  the  advice  of  the  Attorney 
General,  respondent  has  refused  to  audit  and 
allow  relator's  salary  voucher  for  a  greater 
sum  than  the  $100  per  month,  as  provided  by 
the  act  of  1890.  Many  other  officers  and  em- 
ployes of  the  state  are  similarly  affected,  and 
this  proceeding  has  been  brought  to  obtain 
the  judgment  of  this  court 

Whether  the  Legislature  can  provide  in  a 
general  appropriation  bill  for  an  increase  of 
salary  to  any  officer  whose  salary  has  been 
theretofore  fixed  by  a  general  law,  and,  if 
so,  whether  the  title  of  the  general  appro- 
priation bill  of  1913  Is  sufficient  under  article 
2,  H  19  and  37,  of  the  state  Constitution,  are 
the  questions  to  be  decided.  These  questions 
so  blend  that  we  will  not  attempt  to  discuss 
them  separately  but  will  treat  the  case  in  the 
order  In  which  it  most  naturally  presents  it- 
self. 

[2]  Before  going  into  the  law  of  the  case, 
a  resume  of  the  practice  of  the  Legislature  In 
the  matter  of  providing  salaries  for  the  em- 
ployes of  the  state  will  not  be  out  of  place, 


for  no  safer  guide  to  legislative  Intoit  is  to 
be  found  than  the  settled  practice  of  the 
former  legislative  bodies.  Keeping  in  mind 
the  act  of  1890,  fixing  a  salary  of  $1,200  per 
year,  reference  to  the  general  appropria- 
tion bills  from  that  time  to  the  present  re- 
veals the  fact  that  the  Legislature  appro- 
priated and  the  State  Auditor  iiaa  paid  to  the 
Deputy  State  Auditor  salaries  as  follows: 
1891,  $1,800  per  year;  1893,  $1,800  per  year; 
1895,  $1,600;  1897,  $1,200;  1899,  $1,200; 
1901,  $1,600;  1908,  $1,800;  1906,  $1,800;  1907, 
$1,800;  1909,  $1,800;  1911,  $3,600  for  the  bi- 
enninm ;  1913,  $3,600.  This  practice  has  per- 
tained not  alone  to  the  office  of  Depntr  State 
Auditor.  It  has  been  pursued  with  reference 
to  almost  every  employe  of  the  state,  espe- 
cially those  who  occupy  subordinate  positions 
and  whose  -  salaries  were  fixed  at  a  time 
when  they  seemed  sufficient,  but  which  are 
admittedly  meager  when  measured  by  pres- 
ent conditions.  The  assistants  to  the  Attor- 
ney General,  State  Treasurer,  State  Auditor, 
State  Land  Commissioner,  and  Secretary  to 
the  Governor  are  but  a  few  of  the  instances 
that  might  be  dted.  To  this  practice  the 
State  Auditor  has  hitherto  subscribed  and 
has  Issued  warrants  for  the  amounts  fixed 
in  the  appropriation  bni,  notwithstanding  the 
several  acts  of  1890  fixing  the  salaries  of 
state  officers  and  their  deputies.  All  of  this 
was  within  the  knowledge  of  the  Legislature 
at  the  time  the  act  of  1913  was  passed.  For 
20  years  and  more  it  has  been  the  settled 
practice  of  the  Legislature  and  executive  de- 
partments of  the  state  to  create  offices  and 
employments  and  to  fix  salaries  of  new  and 
old  officers  by  simple  reference  to  the  office 
in  the  general  appropriation  MIL  It  has 
been,  and  it  well  should  be,  the  policy  of  the 
courts  in  construing  statutes  to  ascertain  the 
intent  of  the  legislative  branch  of  the  govern- 
ment No  surer  searchlight  can  be  found 
than  the  settled  practice  of  the  legislative 
body,  for  a  habit,  if  tolerated  and  acquiesced 
in  for  a  period  of  years  by  the  people,  and  If 
it  in  no  way  offends  against  any  provision 
of  the  Constitution,  becomes  a  quasi  custom, 
and  of  custom  it  Is  said  there  can  be  no  high- 
er law. 

Cotemporaneous  construction  of  an  appro- 
priation bill  for  a  period  of  30  years  by  the 
Legislature  and  the  executive  was  held  in 
Harrison  v.  Mutual  Ben.  Soc,  61  Kan.  134, 
59  Pac.  266,  to  be  enough  to  compel  a  hold- 
ing of  a  legislative  intent  to  increase  the 
fees  of  an  officer  notwithstanding  a  prior 
law  fixing  his  fees.  This  method  of  meeting 
the  demand  for  new  places  and  of  increas- 
ing the  salaries  of  offices  created  by  former 
acts  has  never  been  challenged  in  this  state. 
Wherever  questioned  it  has  been  generally 
sustained. 

In  United  States  v.  Ftsher,  109  U.  S.  143, 
3  Sup.  Ct  154,  27  L.  Ed.  885,  the  salary  of 
the  Chief  Justice  of  the  territory  of  Wyo- 
ming was  fixed  at  $3,000  per  annum.    Act 
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June  17,  1870,  c.  ISO,  16  Stat  162.  On 
Mardi  31,  1877,  Congress  passed  an  appro- 
priation bill  appropriating  for  the  salary  of 
the  Chief  Justice  $2,600  per  annum.  Sub- 
sequent appropriation  bills  made  the  same 
prorislon.  It  was  contended  that  the  salary 
was  fixed  by  the  original  act,  and  that,  not- 
withstanding the  appropriation  bUl,  the 
Chief  Justice  was  entitled  to  a  greater  sala- 
ry. It  was  held:  "Not  only  do  the  words 
of  the  statute  make  the  Intention  of  Con- 
gress manifest,  but  that  Intention  Is  plainly 
repugnant  to  the  former  statute,  which  fixes 
the  yearly  salary  of  the  Chief  Justice  at  |3,- 
000.  It  is  Imiwsslble  that  both  acts  should 
stand.  No  Ingenuity  can  reconcile  them. 
The  later  act  must  therefore  prevail,  and 
the  earlier  act  must  for  the  time  covered  by 
the  appropriation  acts  above  referred  to  be 
considered  as  suspended." 

The  salary  of  interpreters  In  the  Indian 
country  was  fixed  by  Congress  at  $400  per 
annum.  In  subsequent  appropriation  bills 
an  appropriation  of  only  $800  was  made  to 
meet  this  salary.  It  was  held :  "This  course 
of  legislation,  which  was  persisted  in  for 
five  years,  distinctly  reveals  a  change  in  the 
policy  of  Congress  on  this  subject,  namely, 
that  instead  of  establishing  a  salary  for  in- 
terpreters at  a  fixed  amount,  and  cutting 
off  all  oOier  emoluments  and  allowances, 
Congress  Intended  to  reduce  the  salaries  and 
place  a  fund  at  the  disposal  of  the  Secre- 
tary of  the  Interior,  from  which,  at  his  dis- 
cretion, additional  emoluments  and  allow- 
ances might  be  given  to  the  interpreters. 
The  purpose  of  Congress  to  suspend  the  law 
fixing  the  salaries  of  interpreters  in  Nebras- 
ka at  $400  per  annum  Is  just  as  clear  as  Its 
purpose  to  suspend  the  section  forbidding 
any  ftarther  emoluments  and  allowances. 
Our  opinion  is,  therefore,  that  the  Intention 
of  Congress  to  fix,  by  the  appropriation  acts 
to  which  we  have  called  attention,  the  an- 
nual salaries  of  interpreters  for  the  time 
covered  by  those  acts  at  $300  each  is  plain 
upon  the  face  of  the  statute.  The  whole 
question  dqiends  on  the  intention  of  Con- 
gress as  expressed  in  the  statutes.  Whether 
a  simple  failure  by  Congress  to  appropriate 
any  or  a  soffldent  sum  to  pay  the  salary  of 
an  officer  fixed  by  previous  law  Is  of  Itself 
an  expression  of  a  purpose  of  Congress  to 
reduce  the  salary  we  do  not  now  declda 
That  is  not  this  case.  On  the  contrary,  in 
.this  case  Congress  has  In  other  ways  ex- 
pressed Its  purpose  to  reduce,  for  the  time 
being,  the  salaries  of  the  interpreters.  This 
purpose  Is,  of  course,  irreconcilable  with  the 
provisions  of  the  Bevised  Statutes  on  the 
same  subject,  and  those  provisions  must  be 
considered  as  having  been  suspended  until 
they  were  finally  repealed  by  the  act  of  May 
17,  1882."  United  States  v.  Mitchell,  109 
U.  S.  146,  8  Sup.  Ct  151,  27  Ii.  Ed.  887. 

The  salary  of  our  minister  to  Turkey  was 
fixed  at  $10,000.  Act  March  3,  1875,  c.  153, 
18  Stat  483  (U.  S.  Comp.  St  1901,  p.  1160). 


In  1882,  1888,  and  1884  Congress  appropri- 
ated the  sum  of  $7,500  to  meet  this  salary. 
It  was  contended  by  Oeheral  Lew  Wallace, 
who  was  immediately  affected,  that  he  was 
entitled  to  receive  the  salary  fixed  by  the 
general  law  and  was  not  bound  to  receive  as 
full  compensation  the  amount  appropriated, 
and  he  brought  suit  in  the  Court  of  Claims 
to  recover  the  difference,  or  $2,500.  From 
an  adverse  decision  General  Wallace  appeal- 
ed, and  the  court  affirmed  the  judgment. 
The  reasoning  of  the  court  does  not  help 
us,  but  the  result  of  the  decision,  when  con- 
sidered with  other  decisions,  of  the  same 
court,  permits  it  to  stand  as  a  sustaining 
authority. 

The  salary  of  certain  Indian  agents  was 
fixed  by  the  general  statute  at  $1,800  per 
year.  Congress  for  a  term  of  years  appro- 
priated no  more  than  $1,600  per  year.  It 
was  held:  "Congress,  In  the  ten  appropri- 
ation acts  passed  after  the  Revised  Statutes 
and  before  the  dose  of  appellant's  term  of 
service,  did  not  recognize  the  salary  of  $1,- 
800  In  respect  to  any  one  of  the  agencies  In 
Callfomla.  It  discriminated  betweoi  them, 
giving  different  salaries  to  different  agen- 
cies; some  of  these  being  in  excess  of  any 
prescribed  by  section  2062.  The  fact  of 
discrimination,  and  the  constant  disregard  of 
section  2062  in  respect  to  all  agencies,  indi- 
cates that  the  matter  was  present  in  the 
consideration  of  Congress,  and  that  in  nam- 
ing the  various  amounts  during  these  several 
years  It  was  fixing  the  entire  compensation 
whidi  It  Intended  should  be  given.  It  was 
a  legislative  readjustment  of  salaries,  for  it 
is  not  to  be  believed  that  Congress  during 
all  these  years  was  simply  appropriating  a 
part  of  that  which  It  knew  was  due  to  its 
officers."  Belknap  v.  United  States,  150 
U.  S.  588,  14  Sup.  Ct  183,  87  h.  Ed.  1101. 

The  case  of  United  States  v.  Langston,  118 
n.  S.  389,  6  Sup.  Ct  1185,  30  L.  Ed.  164,  Is 
dted  by  respondrat  as  contrary  to  these  cas- 
es, and  upon  comparable  facts  decisive  of 
the  case  at  bar.  We  shall  discuss  this  case 
when  reviewing  the  other  cases  relied  on  by 
respondent. 

A  general  law  of  the  state  of  South  Caro- 
lina fixed  the  salary  of  the  clerk  of  the 
Supreme  Court  at  $800  per  year.  This 
salary  was  appropriated  for  14  years,  when 
the  Legislature  appropriated  the  sum  of  $1,- 
000  for  the  salary  of  the  clerk.  It  was  held : 
"It  Is  competent  for  the  Legislature,  by 
means  of  an  appropriation  act  to  increase 
or  lessen  the  salary  of  an  officer  (where 
there  Is  no  constitutional  inhibition),  pro- 
vided the  Intent  to  do  so  may  be  fairly  in- 
ferred from  the  language  of  the  statute. 
Belknap  t.  U.  S.,  150  U.  8.  688  [14  Sup.  Ct 
183,  37  It.  Ed.  1191],  dting  cases,  including 
U.  S.  V.  Langston,  118  U.  S.  880  [6  Sup.  Ct 
1185,  80  L.  Ed.  164] ;  Buchanan  v.  Treasurer, 
68  S.  G.  415,  47  S.  B.  683.  When  such  in- 
tention Is  clearly  manifest,  the  appropriation 
statute  is  considered  to  be  In  conflict  with  a 
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preylona  statute  fixing  such  salary  and  toj 
operate  so  as  to  suspend  tbe  previous  gener- 
al statute  during  tbe  currency  of  tbe  appro- 
priation statute."    Brooks  v.  Jones,  80  S.  C. 
443-449,  61  S.  E.  946. 

Tbe  salary  of  tbe  marshal  and  librarian 
of  tbe  Supreme  Court  of  Alabama  was  fixed 
by  general  law  at  $2,000  per  annum.  A 
subsequent  appropriation  bill  allowed  $1,500 
per  year.  The  court  held  that  the  ofllcer 
was  entitled  to  receive  no  more  than  $1,500 
per  year.  A  general  law  of  the  territory  of 
South  Dakota  created  and  fixed  tbe  salary 
of  the  office  of  veterinary  surgeon  at  $2,500 
per  annum.  Tbe  Legislature  at  a  subsequent 
session  appropriated  "for  tbe  salary"  of  tbe 
veterinary  surgeon  the  sum  of  $1,200.  Held : 
-"This  enactment,  we  think,  reveals  a  design 
upon  the  part  of  the  state  Legislature  to  re- 
duce the  compensation  of  the  veterinary  sur- 
geon to  $1,200  and  to  establish  a  fixed 
amount  that  should  cover  the  expenses  of 
his  office.  The  purpose  to  suspend  the  law 
fixing  the  compensation  is  Just  as  clear  as 
its  purpose  is  to  Umit  or  establish  the  amount 
to  be  paid  for  the  expenses  of  his  office. 
There  are  certain  well-known  rules  for  in- 
terpreting a  legislative  enactment,  one  of 
which  is  that  it  should  be  interpreted  ac- 
cording to  the  intention  of  the  Legislature 
apparent  upon  its  face;  another  that,  when 
two  acts  are  in  irreconcilable  conflict,  tbe 
latter  repeals  the  earlier  act,  even  though 
there  are  no  express  repealing  words."  Col- 
lins V.  State,  3  8.  D.  18,  51  N.  W.  776.  This 
-case  was  dted  approvingly  in  tbe  case  of 
Somers  v.  State,  5  S.  D.  321,  58  N.  W.  804. 

In  Owen  v.  Beale,  146  AU.  108,  39  South. 
'907,  a  general  law  creating  an  office  and 
fixing  a  salary  with  a  specific  sum  for  ex- 
penses was  held  to  be  repealed  by  a  general 
appropriation  bill  passed  at  a  later  date  and 
allodng  tbe  sum  of  $2,500  for  the  mainte- 
nance of  the  department 

The  Assistant  Attorney  General  relies  up- 
on the  following  cases  holding  that  a  general 
law  creating  an  office  and  fixing  the  salary 
cannot  be  repealed  by  an  appropriation  act: 
State  V.  Cutler,  34  Utah,  99,  95  Pac.  1071; 
United  States  v.  Langston,  118  U.  S.  389,  6 
Sup.  Ct.  1185,  30  L.  £3d.  164.  Tbe  Utah 
case  sustains  respondent,  but,  for  reasons  al- 
ready noted  and  to  be  presently  suggested, 
we  conceive  it  to  be  contrary  to  the  decided 
weight  of  authority.  Tbe  reasoning  of  the 
court  implies  a  guardianship  of  the  courts 
over  the  Legislature  which,  if  carried  to  its 
logical  conclusion,  would  make  tbe  courts, 
and  not  the  executive,  tbe  holders  of  the  veto 
power.  Tbe  Langston  Case  was  passed  as 
not  offensive  by  the  Supreme  Court  In  the 
Belknap  Case,  supra,  although  Mr.  Justice 
Brewer,  who  wrote  the  opinion  In  that  case, 
said  of  it:  "While  not  questioning  at  all  the 
Langston  Case,  we  think  it  expresses  the 
limit  in  that  direction."  A  more  discriminat- 
ing mind  than  that  of  the  writer  is  required 
to  distinguish  the  Langston  Case.    If  sound, 


the  Belknap  Case  te  not  sound,  for  the  dis- 
tingulBblng  facts  noted  by  Judge  Brewer  are 
about  the  same  as  occurred  in  the  Wallace 
Case  (133  U.  S.  180,  10  Sup.  Ct  251,  33  L. 
J£d.  571),  which  was  followed.  The  case 
seems  to  have  been  tried  by  the  Supreme 
Court  and  a  Scotch  verdict  returned. 

[S]  It  is  insisted  that,  although  the  Legis- 
lature might  change  a  former  law  creating 
an  office  and  fixing  a  salary  through  the 
medlumship  of  a  later  appropriation  bill,  the 
title  of  tbe  present  act  is  not  sufficient  with- 
in article  2,  §  19,  of  tbe  Constitution:  "No 
bill  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title"— and 
article  2,  J  37 :  "No  act  shaU  ever  be  revis- 
ed or  amended  by  mere  reference  to  its  ti- 
tle, but  the  act  revised  or  the  section  amend- 
ed shall  be  set  forth  at  full  length." 

If  the  appropriation  bill  were  to  be  treated 
as  an  act  amendatory  of  tbe  law  of  1890, 
there  might  be  some  merit  in  respondent's 
contention  that  it  offends  against  section  37. 
and  it  is  upon  th^  theory  that  the  appropria- 
tion bill  is  an  act  amendatory  of  the  previous 
law  that  the  cases  relied  on  by  the  Assistant 
Attorney  General  are  bottomed,  but  this 
court  has  held  that  this  section  does  not  ap- 
ply to  an  act  which  is  complete  within  it- 
self, although  It  may  repeal  by  implication 
or  be  treated  as  a  substitute  for  a  former 
act  on  tbe  same  subject  This  phase  of  the 
law  is  so  exhaustively  treated  in  the  case  of 
Spokane  Grain  ft  Fuel  Co.  v.  Lyttaker,  59 
Wash.  76,  109  Pac  316,  that  we  shall  not 
pursue  the  inquiry,  but  rather  proceed  to 
the  question  whether  tbe  title  of  the  act  (it 
has  been  quoted)  is  sufficient  to  sustain  the 
appropriation  blU  treating  it  as  an  act  wblch 
repeals  or  suspends  the  former  law  by  impli- 
cation. 

[4]  Passing  to  section  19  it  may  be  said 
that  in  almost  all  of  the  cases  so  far  consid- 
ered it  will  be  noticed  that,  wherever  quoted, 
the  title  of  the  act  was  no  broader  than 
is  the  one  before  us.  These  cases  are  there- 
fore authority  (negative,  it  is  true)  fbr  the 
sufficiency  of  the  title  to  the  act  of  1913. 
The  Constitution  does  not  require  that  a  ti- 
tle sbaU  be  an  index  to  the  body  of  the  act 
It  is  enough  U  it  indicates  to  the  tnqnirlng 
mind  the  scope  and  purpose  of  the  law.  Tbe 
title  may  be  general,  and  all  matters  inciden- 
tal or  germane  thereto  may  be  written  Into 
the  body  of  the  law.  This  has  been  declared, 
so  often  by  this  court  and  is  so  familiar  that 
a  list  of  the  cases  would  occupy  space  that 
had  better  be  devoted  to  other  uses.  We  can- 
not conceive  of  a  title  more  general  or  better 
calculated  to  direct  the  mind  than  the  words 
employed  in  the  title  before  us:  "An  act 
making  appropriations  for  •  •  •  main- 
tenance of  and  sundry  expenses  at  the  va^ 
lous  •  •  •  state  offices  and  for  the  sun- 
dry civil  expenses  of  the  state  govern- 
ment   •    •    •" 

With  the  history  of  the  former  sessioni 

Digitized  by  CjOOQIC 


Wash.) 


STATE  ▼.  CLAUSEN 


667 


before  ns  and  the  admitted  practice  of  the 
Legislature  running  over  a  period  of  20 
years,  an  inquirer  would  be  warranted  in 
looking  to  the  txMly  of  the  appropriation  bill, 
when  passed  by  the  Legislature,  for  a  list 
of  the  state  officers,  their  deputies  and  as- 
sistants, and  for  their  respective  salaries. 
This  practice  has  become  constant  In  our  leg- 
islative sessions,  and  the  lawyer,  as  well  as 
the  layman,  may  confidently  look  to  the  ap- 
propriation bills  to  ascertain  the  salaries  of 
our  public  officials. 

[S]  Appropriation  bills,  although  temporary 
in  duration,  are  nevertheless  general  laws. 
They  are  most  carefully  prepared  and  ma- 
turely considered.  If  they  do  not  offend 
against  the  Constitution  and  are  found  to 
be  in  irreconcilable  conflict  with  a  perma- 
nent act,  the  latter  will  be  held  to  be  sus- 
pended or  repealed  during  the  time  the  ap- 
propriation bill  is  in  force.  Brooks  v.  Jones, 
supra;  Buchanan  v.  State  Treas.,  68  S.  C. 
415,  47  S.  E.  083.  "The  whole  question  de- 
pends on  the  Intention  of  Ck>ngrea8  as  ex- 
pressed in  the  (appropriation)  statutes." 
United  States  v.  Mitchell,  supra. 

In  a  case  involving  the  same  question,  the 
Supreme  Court  of  Pennsylvania  held  that  a 
title  no  broader  than  the  one  assailed  by 
respondent  was  sufficient  The  court  said.  In 
upholding  the  law:  "The  instances  dted  by 
the  appellant  covering  a  period  of  20  years 
since  the  adoption  of  the  Constitution  show 
the  legislative  understanding  on  the  sub- 
ject, and  we  may  fairly  infer  that  of  ttie 
executive  also,  as  the  various  acts  cited  were 
approved  by  the  Governors.  Such  under- 
standing and  practice  are  not,  of  course, 
binding  on  the  Judiciary,  who  are  the  ulti- 
mate authority  in  the  interpretation  of  the 
Constitution;  but,  as  the  view  of  the  two 
co-ordinate  branches  of  the  government,  they 
are  entitled  to  respectful  consideration  and 
persuasive  force  if  the  matter  be  at  all  in 
doubt"  Commonwealth  ex  rel.  v.  Oregg, 
161  Pa.  587,  29  Atl.  298. 

Although  not  considering  an  appropriation 
bill,  the  words  of  the  Supreme  Court  of 
Indiana  in  State  v.  Gerbardt  145  Ind.  439, 
44  N.  E.  469,  33  L.  R.  A.  313,  in  declaring 
the  settled  practice  of  the  Legislature  to  be 
a  cogent  factor  in  determining  the  sufficiency 
of  a  title,  are  apropos.  After  citing  many 
acts  of  the  Legislature,  as  we  might  if 
space  permitted,  tjie  court  said:  "Each  of 
these  acts  might  be  said  to  be  as  amenda- 
tory of  the  original  and  existing  laws  upon 
the  same  subject  as  is  the  statute  in  contro- 
versy. This  continued  and  repeated  practice 
of  the  Legislature,  unquestioned  for  a  period 
of  over  40  years,  becomes  a  potent  factor, 
and  lends  much  strength  to  an  interpreta- 
tion of  the  Constitution  favoring  the  author- 
ity of  the  General  Assembly  to  enact  in  the 
manner  it  did,  the  law  under  consideration. 
Were  we  in  doubt  of  this  legislative  right 
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we  should  feel  obligated  to  be  controlled  by 
such  a  practical  exposition." 

Counsel  concedes  that  the  title  of  the  act  is 
sufficient  to  sustain  a  provision  fixing  the 
salary  of  an  officer  where  no  salary  has  been 
fixed  by  law,  saying,  and  properly  so,  that 
the  case  of  State  ex  rel.  Ross  v.  Clausen,  47 
Wash.  607,  92  Pac.  453,  is  decisive  upon 
that  point.  Treating  the  appropriation  bill 
as  a  general  law  and  not  as  an  act  amenda- 
tory of  the  former  law,  we  think  this  con- 
cession is  conclusive  of  respondent's  case. 
If  the  Legislature  can  create  offices  and  fix 
salaries  in  an  appropriation  bill,  it  can  by 
the  same  method  repeal  or  suspend  an  exist- 
ing law.  This  seems  axiomatic.  The  court 
in  Commonwealth  v.  Oregg,  supra,  said: 
"As  already  said,  it  is  conceded  on  all  hands 
that  the  Legislature  had  ample  power  to  do 
the  substantial  thing  that  it  did,  to  wit,  to 
authorize  the  appointment  of  a  clerk  In  the 
office  of  the  prothonotary  and  provide  for 
his  salary  out  of  the  public  treasury,  and,  as 
the  purpose  of  such  appointment  and  the 
duties  of  the  appointee  were  to  secure  the 
performance  of  the  regular  and  ordinary 
work  of  the  office,  we  are  of  the  opinion  that 
the  Legislature  might  constitutionally  do  it, 
in  the  form  they  did,  by  an  item  In  the 
general  appropriation  bill  for  the  Judicial 
department" 

We  are  met  at  this  point  by  respondent 
with  the  following  cases:  State  v.  Cutler, 
supra;  State  v.  Steele,  57  Tex.  200;  State 
V.  Cook,  57  Tex.  206;  Halley  v.  Huston 
(Idaho)  136  Pac.  212.  The  Cutler  Case  holds 
against  our  conclusion.  The  court  there  pro- 
ceeded upon  the  theory  that  the  appropria- 
tion bill  was  amendatory  of  the  oris^al  act 
and  was  not  a  complete  act  covering  the 
same  subject-matter.  The  court  admits:  "It 
is  true  that  we  held  in  Mill  v.  Brown,  31 
Utah,  473,  88  Pac.  609,  120  Am.  St  Rep.  935, 
and  in  Marioneaux  v.  Cutler,  32  Utah,  475, 
91  Pac.  355,  in  harmony  with  the  great 
weight  of  authority,  that  this  constitutional 
pfovlslon  does  not  apply  to  independent  acts, 
and  further,  when  there  is  an  Irreconcilable 
conflict  between  a  later  and  a  prior  law,  that 
the  later  one  repeals  the  former  by  Implica- 
tion." The  Steele  Case  also  sustains  re- 
spondent's contention.  As  we  read  the  Ook 
Case  it  does  not  touch  the  principle  here  in- 
volved. In  the  Huston  Case  the  salary  of 
the  librarian  of  the  State  Historical  Society 
was  fixed  by  a  general  law.  The  Legislature 
at  its  1913  session  appropriated  a  greater 
sum  in  solido  for  salaries.  The  title  to  the 
act  was  in  effect  If  not  in  terms,  as  broad 
as  our  own.  The  reasoning  of  the  court  is 
comprehended  in  the  following:  "It  certain- 
ly was  not  contemplated  that  an  amendment 
to  a  salary  statute  could  be  tucked  away 
in  a  general  appropriation  bUl,  and  no  ref- 
erence made  to  it  in  the  title  of  the  bill.  The 
title  to  said  appropriation  bill  would  not 
give  to  any  member  of  the  LeglSlaturiM>r  to      . 
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any  other  person  any  Inkling  of  a  purpose 
to  Increase  a  salary.  That  section  of  the 
Constitution  which  provides  that  every  act 
shall  embrace  but  one  subject  and  matters 
properly  connected  therewith,  and  that  such 
subject  shall  be  expressed  in  the  title,  was 
for  the  purpose  of  giving  the  members  of  the 
Legislature,  as  well  as  citizens  generally,  no- 
tice of  the  purpose  and  object  of  the  bill, 
and  provides  for  titles  to  all  bills,  as  well  as 
for  a  unity  of  title  and  subject-matter." 

From  what  we  have  already  said  it  will 
be  seen  that  our  notion  of  the  place  where 
a  person  seeking  to  ascertain  the  salary  of 
an  officer  would  inquire  does  not  accord  with 
that  of  the  Idaho  court.  That  court,  as 
does  the  Texas  and  Utah  courts,  treats  the 
act  reviewed  as  amendatory  rather  than  as 
an  act  complete  and  repugnant.  The  court 
does  not  go  into  the  books,  no  authorities 
are  cited,  and  in  our  Judgment  the  decision 
Is  not  sustained  by  authority  or  sound  rea- 
son. If  it  be  sound  in  reason,  it  may  possi- 
bly be  distinguished.  The  salary  of  the  li- 
brarian had  been  fixed  by  general  law  at 
$1,200  per  annum  and  his  assistant  at  $600. 
The  appropriation  bill  did  not  specify  the 
salary  for  the  particular  officer  but  made  ai 
blanket  appropriation  as  follows:  "State  His- 
torical Society,  salaries,  $4,250."  Section  1 
of  the  appropriation  bill  provides:  "The  fol- 
lowing sums,  or  so  much  thereof  as  shall  sev- 
erally be  found  necessary,  are  hereby  ap- 
propriated." It  is  argued  that  the  words 
"so  much  thereof  as  shall  severally  be  found 
necessary"  must  be  construed  in  the  Ugbt  of 
the  law  fixing  the  salary  of  the  relator. 
When  these  words  are  considered  as  relat- 
ed to  the  concluding  paragraph  of  the  act, 
"This  act  is  necessary  for  the  immediate 
preservation  of  the  public  peace,  health  and 
safety,  and  the  support  of  the  state  govern- 
ment and  its  existing  public  institutions,  and 
shall  take  effect  April  1,  1913,"  the  conclu- 
sion is  compelled  that  the  Legislature  in- 
tended to  say  that  the  present  needs  of  the 
state  demanded  an  expenditure  of  $1,800 
per  year.  The  Legislature  no  doubt  had  in 
mind  that  an  office  or  department  might 
thereafter  find  it  possible  to  reduce  the  ex- 
penses of  the  department  by  cutting  oS  some 
of  the  authorized  expenditures,  as  is  said  in 
Brooks  V.  Jones,  supra:  "It  is  evident  to  my 
mind  that  the  words  'if  so  much  be  neces- 
sary' were  intended  to  apply  only  to  such 
Items,  the  exact  cost  of  which  no  experi- 
ence, investigation,  knowledge,  or  foresight 
could  determine,  and  not  to  salaries  known 
to  the  Legislature  to  be  already  fixed  by  law, 
and  which  could,  at  the  will  of  that  body, 
expressed  in  an  appropriation  act,  be  raised 
or  lowered  to  a  definite  amount  The  pre- 
sumption is  tliat  the  Legislature  knew  that 
the  salary  act  of  189.3  (effective  1894)  fixed 
the  salary  of  the  petitioner  at  $800,  and  of 
the  two  employes  above  mentioned  at  $1,350, 
and  that  for  14  years  those  sums  were  ap- 
propriated;   therefore   I   cannot   bring   my 


mind  to  conclude  that  the  General  Assembly 
apprehended  that  it  was  at  all  contingent 
whether  or  not  $1,000  was  'so  much  us  nec- 
essary' to  pay  $800." 

In  some  of  the  cases  It  will  be  seen  that 
the  appropriation  bill  under  consideration 
repealed  all  laws  "Inconsistent  therewith." 
Holding,  as  we  do,  that  In  the  light  of  legis- 
lative practice  the  appropriation  bill  is  a 
complete  act  and  repugnant  to  the  older  act, 
and  not  an  amendment,  it  can  make  no  dif- 
ference whether  the  repeal  or  suspension  Is 
express,  general,  or  by  implication. 

We  are  reminded  that  no  less  than  five 
bills  were  introduced  in  the  last  Legislature 
providing  for  the  increase  of  salaries  of  five 
appointive  officers,  and  that  none  of  them 
passed.  From  this  fact  it  Is  concluded  by 
the  Attorney  General  that  this  "must  be  tak- 
en as  a  plain  declaration  of  the  legislative  in- 
tent ;  that  it  was  the  Intention  of  the  Legis- 
lature that  such  salaries  should  not  be 
raised.  These  various  appropriations  in  ex- 
cess of  the  salaries  fixed  by  law,  to  which 
counsel  has  referred,  were  inserted  in  the 
general  appropriation  act  upon  the  contin- 
gency that  the  bills  above  referred  to  should 
pass,  but  with  the  further  intent  that,  should 
such  bills  fail  of  passage,  then  only  'so  much 
thereof  as  was  authorized  by  existing  stat- 
ute should  be  expended.  The  failure  of  the 
Legislature  to  pass  these  bills  cannot  be  rec- 
onciled with  the  construction  of  the  appro- 
priation act  contended  for  by  counsel." 

It  does  not  follow  because  the  bUls  refer- 
red to  failed  to  pass  that  the  Legislature  in- 
tended to  reject  the  object  sought  Where 
voted  on  by  either  House,  they  were  passed. 
We  must  presume,  and  tt  is  the  more  reason- 
able thing  to  do,  that  the  Legislature  had 
in  mind  its  usual  method  of  meeting  de- 
mands for  Increased  salaries  and  preferred 
to  provide  for  them  in  the  general  appropria- 
tion bill  rather  than  pass  several  unneces- 
sary hills.  It  may  be  that  this  ipethod  of 
creating  offices  and  fixing  salaries 'is  not  the 
best  way ;  It  may  be  that  It  gives  Interested 
parties  an  opportunity  to  pull  a  string  under 
a -blanket,  and  to  make  up  to  the  bUnd  side 
of  the  Legislature;  yet  it  is  nevertheless  a 
lawful  way  and  has  been  sanctioned  by  the 
legislative  and  executive  departments  since 
statehood.  With  this  fact'  before  us,  we 
cannot  hold,  as  did  the  Idaho  court,  that 
the  members  of  the  Legislature  would  have 
no  "inkling"  of  the  contents  of  the  general 
appropriation  bill.  We  had  rather  believe 
that  those  who  have  been  charged  with  the 
formation  of  our  laws  have  acted  with  a 
proper  understanding  of  the  subject-matter  . 
of  all  bills  which  they  have  enacted  Into 
law.  If  this  were  an  original  proposition, 
there  would  be  much  force  in  what  the  As- 
sistant Attorney  General  says;  but,  when 
looking  for  legislative  intent,  we  must  not 
confine  our  vision  to  the  few  things  done  or 
left  undone  by  one  Legislature,  bat  must 
look  to  the  usage  of  the  years  and  the  intent 
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as  gathered  from  all  of  the  acts  of  the  legis- 
lative body  germane  to  the  subject  consid- 
ered. 
Let  the  writ  issue. 

CROW,  C.  J.,  and  QOSE,  FULLERTON, 
MOUNT,  MORRIS,  and  PARKER,  JJ., 
concur, 

MAIN  and  ELLIS,  JJ.  (dissenting).  We 
are  unable  to  agree  with  the  majority  opin- 
ion. The  title  of  the  act  is  not  expressed  in 
terms  sufficiently  comprehensive  to  include 
the  subject  of  changing  the  salary  of  an 
office  which  had  been  previously  fixed  by 
general  law.  The  Constitution  requires  that 
the  subject  of  an  act  shall  be  expressed  In 
the  title.  Const  art  2,  S  19.  The  title  of  the 
act  in  question  neltber  mentions  nor  suggests 
the  matter  of  fixing  or  raising  salaries.  So 
far  as  the  title  goes.  It  is  "An  act  maUng 
appropriations  for"  certain  specified  pur- 
poses. 

The  title,  it  is  true,  does  not  need  to  be  an 
Index  to  the  body  of  the  act,  but  It  most 
be  sufficiently  broad  to  Indicate  its  scope 
and  purpose.  There  is  nothing  In  the  title 
of  the  act  here  in  question  to  indicate  to.  an 
inquiring  mind  that  in  the  body  of  the  act 
there  might  be  included  a  provision  fixing 
salaries.  Legislative  custom,  no  matter  how 
long  pursued,  cannot  have  the  efTect  of  modi- 
fying the  constitutional  mandate. 

We  therefore  dissent. 


LA  FRANCHI  «t  al.  v.  CITY  OF  SEATTLE. 

(Snpreme  Court  of  Washington.     Feb.  16. 

1914.) 

1.  MXTNICIPAI,  COBPOBATIONS  (§  292»)  —  PUB- 
LIC Ijcpbovementb  —  PB?nnow  —  Sigwino— 
Pbopektt  Ownkbs. 

SeatUe  City  Charter,  {  11,  subd.  2,  pro- 
vides that  a  public  improvement  may  be  initi- 
ated by  a  written  petition  to  the  board  of  pub- 
lic works  setting .  forth  the  streets  to  be  im- 
proved, the  nature  of  the  improvement,  mode 
it  payment,  and  the  fact  that  the  signers  are 
a  majority  of  the  owners  of  property  to  be  ben- 
efited thereby,  according  to  the  books  of  the 
county  auditor,  and  if  any  such  property  stands 
ID  the  name  of  a  person  deceased  or  any  per^ 
son  for  whom  a  guardian  has  been  appointed, 
the  signature  of  the  executor,  administrator,  or 
Koardian  shall  be  equal  to  the  signature  of  the 
owner.  Subsequent  provisions  of  the  subdivi- 
sion provide  for  a  petition  to  be  signed  by  the 
owners  of  three-fourths  of  the  property  to  be 
assessed  when  the  cost  is  greater  than  50  per 
cent,  of  the  assessed  value.  Held,  that  the 
provision  with  reference  to  the  qualificatious 
to  sign  the  i>etition  is  applicable  when  the  im- 
provement is  petitioned  for  by  the  owners  of 
three-fourths  of  the  property  to  be  assessed. 

(Ed.  Note.— For  other  cases,   see  Municipal 
Colorations,  Cent  Dig.  H  768-772;  Dec.  Dig. 

2.  Municipal  Cobpobations  (J  292*)— Pub- 

UC    IllPBOVEMENTS  —  PETITION  —  SIGNING — 

COMinjNITT  Pbopebty. 
Under  Seattle  City  Charter,  (  11,  subd.  2, 
providing  that  a  petition  for  a  public  improve- 
Pent  may  be  signed  by  the  owners  of  property 


'  to  be  benefited  thereby  to  the  aggregate  amount 
of  the  majority  of  the  special  assessment  to  be 
levied  therefor  according  to  the  transfer  books 
in  the  office  of  the  county  auditor,  a  petition, 
so  far  as  it  covered  community  property,  was 
properly  signed  by  the  husband  only,  where  the 
title  stood  in  the  name  of  the  husband  on  the 
books  of  the  county  auditor. 

[Ed.   Note.— For  other  cases,   see  Municipal 
Corporations,  Cent  Dig.  §|  768-772 ;  Dec.  Dig. 

3.  MuwiciPAi,  Cobpobations  (§  292*)- Street 
IiiPBOVEifENTs  —  Petition  —  Sionino  ~ 
Pbopebtt  Ownsbs  —  Pbopebty  BEix)NOino 
to  Estate. 

A  petition  for  a  munidpal  improvement, 
so  far  as  property  which  would  be  benefited 
belonging  to  a  testator's  estate  was  concerned, 
was  properly  signed  by  the  executor  and  trus- 
tee of  the  estate  and  by  the  chief  beneficiaries 
under  the  will  under  Seattle  City  Charter  {  11, 
subd.  2,  providing  that  where  the  title  is  in  the 
name  of  a  deceased  person  the  signature  by  the 
executor  or  administrator  shall  be  equal  to  the 
signature  of  the  owner. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Coroorations,  Cent  Dig.  §S  768-772 ;   Dec.  Dig. 

4.  Municipal  Cobpobations  (f  814*)— Stbebt 

IMPBOVEMENTS— NaTUBE  OS    IMPBOVEMENT— 

Plans  and  Specifications. 

Under  Seattle  City  Charter,  $  11,  subd.  2, 
providing  that  a  petition  for  a  public  improve- 
ment shall  set  forth  the  nature  of  the  im- 
provement, where  an  ordinance  provided  that 
the  improvement  specified  in  the  petition  should 
be  made  in  accordance  with  plans  and  specifica- 
tions to  be  prepared  by  the  city  engineer,  the 
plans  and  specifications  could  not  lawfully  ex- 
tend the  purpose  or  character  of  the  improve- 
ment specified  in  the  petition  and  ordinance. 

[Ed.   Note.— For  other  eases,   see   Municipal 
Corporations,  Cent  Dig.  J§  827,  828 ;   Dec.  Dig. 
S  314.»] 
6.  Municipal  Cobpobations  (§  314*)— Stbeet 

Impboveicentb  —  Ohabactkb  and  Effect  — 

APPBOACBBS 

Where  a  petition  and  ordinance  for  a  street 
Improvement  provided  that  the  city  should  be 
improved  by  grading  or  constructing  a  plank 
trestle  as  might  be  necessary  between  specified 
limits  in  accordance  with  plans  and  specifica- 
tions of  the  city  engineer,  specifications  calling 
for  grading  and  constructing  approaches  and 
for  building  temporary  sidewalks,  costing  near- 
ly one-seventh  of  the  entire  cost  of  the  improve- 
ment were  not  within  the  description  of  the 
petition   and  were  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  827.  828 ;  Dec.  Dig. 
!  314.*] 

Department  2.  Appeal  from  Superior  Court, 
King  County ;  John  E.  Humphries,  Judge. 

An  assessment  having  been  levied  by  the 
City  Council  of  the  City  of  Seattle  for  a 
public  improvement,  All)ert  La  Franchi  and 
others  appealed  to  the  superior  court  and, 
from  a  Judgment  dismissing  the  appeal,  the 
objectors  appeal.  Reversed  and  remanded, 
with  directions  to  modify  the  roll. 

Gill,  Hoyt  &  Frye,  of  Seattle,  for  appel- 
lants. Jas.  E.  Bradford  and  William  B.  Al- 
lison, both  of  Seattle,  for  respondent 

MAIN,  J.  This  appeal  involves  the  valid- 
ity of  an  assessment  roll  for  local  improve- 
ments. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Doc.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  I; 
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A  few  days  prior  to  May,  1911,  there  was 
presented  to  the  city  of  Seattle  a  petition 
requesting  that  First  Avenue  South  be  im- 
proved by  grading  or  constructing  a  plank 
trestle,  as  may  be  necessary,  In  accordance 
with  the  plans  and  specifications  to  be  pre- 
pared by  the  city  engineer.  This  petition,  so 
far  as  here  material,  was  as  follows:  "To  the 
Honorable  Board  of  Public  Works  and  City 
Council  of  the  City  of  Seattle:  We,  the  un- 
dersigned, being  the  owners  of  property  to 
be  benefited  by  the  improvement  herein  men- 
tioned, to  the  aggregate  amount  of  75  per 
cent,  of  the  special  assessment  to  be  levied 
for  sudi  improvement,  in  fact  and  according 
to  the  transfer  books  in  the  oflBce  of  the 
county  auditor  of  King  county,  do  respect- 
fully petition  and  pray  that  First  Avenue 
South,  from  Oxbow  Bridge  to  Barton  street, 
in  the  city  of  Seattle,  be  improved  by  grad- 
ing or  constructing  a  plank  trestle,  as  may 
be  necessary,  in  accordance  with  plans  to 
be  prepared  by  the  city  engineer;  provided 
that  where  a  plank  trestle  Is  necessary  It 
shall  be  not  less  than  eighteen  (18)  feet  in 
width,  and  where  an  earth  roadway  is  nec- 
essary It  shall  not  be  more  than  forty-two 
(42)  feet  in  width.  •  •  •"  On  May  19, 
1911,  the  board  of  public  works  transmitted 
the  i>etition  to  the  city  conndl  and  reported 
thereto  substantially  as  follows:  The  total 
cost  of  the  improvement ;  the  manner  of  the 
assessment  to  be  against  the, abutting  prop- 
erty; the  limit  of  the  assessment  to  be  300 
per  cent,  as  specified  In  the  petition.  The 
board  of  public  works  further  reported  that 
the  petition  had  been  signed  by  more  than 
75  per  cent  of  the  total  frontage  to  be  af- 
fected by  the  improvement,  and  recommend- 
ed that  the  work  requested  by  the  petition 
be  prosecuted.  On  May  29,  1911,  the  city 
council  passed  ordinance  No.  27288,  provid- 
ing for  the  improvement  as  specified  in  the 
petition.  In  this  ordinance  It  was  provided: 
"Said  Improvement  to  be  made  according  to 
the  plans  and  specifications  prepared  under 
the  direction  of  the  city  engineer  and  on  file 
in  the  ofllce  of  the  department  of  public 
works."  The  plans  and  specifications  were 
first  filed  In  the  ofiice  of  the  board  of  public 
works  on  August  29,  1911.  Thereafter  the 
Improvement  was  prosecuted  and  completed. 
An  assessment  roll  was  then  prepared  and 
notices  as  required  by  law  were  given  the 
parties  whose  properties  were  affected.  Sep- 
tember 16,  1912,  was  fixed  as  the  date  when 
the  dty  council  would  hear  objections  to  or 
protests  against  the  confirmation  of  the  roll. 
On  that  date  protests  were  presented,  by 
the  appellants  in  this  case,  and  others,  set- 
ting out  a  number  of  objections  to  the  roll. 
The  matter  was  by  the  council  referred  to 
the  street  committee  for  hearing.  There- 
after the  Protestants  appeared  before  the 
street  committee  and  presented  their  objec- 
lons.  This  committee  recommended  to  the 
city  council  that  certain  property  shown  on 
the  roll  and  owned  by  commercial  waterway 


district  No.  1  be  eliminated  from  the  assess- 
ment roll,  and  that  certain  descriptiong  be 
amended  to  show  the  correct  ownership  ot 
the  property,  and  that  the  roll  be  confirmed. 
On  November  18,  1912,  the  committee's  re- 
port being  then  be^re  the  council.  It  was 
upon  motion  adopted  and  the  roll  approved. 
On  November  26,  1912,  the  roll  was  approved 
and  confirmed  by  ordinance.  Thereafter  ap- 
peals were  prosecuted  by  certain  of  the  prop- 
erty owners  to  the  superior  court  On  Jan- 
uary 24,  1913,  the  court  after  hearing,  en- 
tered a  judgment  dismissing  all  the  appeals. 
From  that  judgment  the  present  appeals  are 
prosecuted. 

It  has  been  stipulated  that  all  of  the  ap- 
peals shall  be  heard  upon  the  record  in  the 
case  of  A.  Oliver  McAllister  et  ux.  v.  City  of 
Tacoma,  9  Wash.  272,  37  Pac.  447,  668,  and 
that  the  judgment  entered  by  this  court  in 
that  case  shall  be  entered  as  to  each  and  all 
of  the  other  appellants. 

The  improvement  in  question  was  initiat- 
ed under  subdivision  2  of  section  11  of  the 
city  charter.  It  Is  there  provided:  "There 
must  be  presented  to  the  board  of  public 
works  a  written  petition  setting  forth  the 
street  or  streets,  lane  or  lanes,  all^  or  al- 
leys, squares  or  places  or  parts  thereof  to  be 
Improved,  the  nature  of  the  improvement, 
the  mode  of  payment  and  the  fact  that  the 
signers  are  the  owners  of  the  property  to 
be  benefited  by  such  Improvement  to  the 
aggregate  amount  of  a  majority  of  the  spe- 
cial assessment  to  be  levied  therefor  accord- 
ing to  the  transfer  lxK>k8  in  the  office  of 
the  county  auditor.  If  any  such  property 
stands  in  the  name  of  a  deceased  person  or 
any  person  for  whom  a  guardian  has  been 
appointed,  the  signature  of  the  executor,  ad- 
ministrator or  guardian,  as  the  case  may  be, 
shall  be  equal  to  the  signature  of  the  owner 
of  the  property  on  such  petition."  It  will 
be  noted  that  it  is  therein  provided  that  the  i 
owners  of  the  property  which  may  be  bene- 
fited by  the  Improvement  are  to  lie  ascer 
tained  from  the  transfer  books  in  the  office 
of  the  county  auditor,  and  that  where  prop- 
erty stands  in  the  name  of  a  deceased  person, 
the  executor  or  administrator  shall  hare 
power  to  sign  the  petition.  Subsequent  pro- 
visions of  the  same  subdivision  provide  for 
a  petition  to  be  signed  by  three-fourths  ot 
the  property  to  be  assessed  for  the  improve- 
ment when  the  cost  thereof  shall  be  greater 
than  50  per  cent  of  the  assessed  value. 

[1]  It  is  argued  that  the  provision  of  ti>is 
subdivision  quoted  does  not  apply  when  the 
improvement  is  initiated  by  petition  of  three- 
fourths  of  the  property  to  be  assessed.  Bui 
we  think  this  contention  cannot  be  sustain- 
ed. Reading  the  entire  subdivision,  it  would 
seem  that  the  correct  construction  is  that  it 
was  the  intention  of  the  charter  makers  that 
the  provision  with  reference  to  the  qnalifl-  j 
cations  for  signing  the  petition  as  spedfled 
In  the  excerpt  quoted  should  apply  when  the 
improvement  Is  petltloned^>r  by  the  own- 
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ers  of  three-fourths  of  the  property  to  be 
assessed. 

[2]  In  the  present  case  certain  of  the  prop- 
erty to  be  affected  by  the  Improvement  was 
community  property.  The  petition  was  sign- 
ed by  the  husbands  but  not  by  the  wives. 
On  the  transfer  books  In  the  oflSce  of  the 
county  auditor  the  title  to  the  property  stood 
in  the  names  of  the  husbands  only.  The 
charter  might  have  conferred  power  upon 
the  city  couBdl  to  order  the  improvement 
without  a  petition.  It  follows  therefore  that, 
when  providing  that  the  Improvement  should 
be  initiated  by  petition,  the  charter  could  de- 
fine wbo  should  be  the  owners  for  the  pur- 
pose of  executing  the  petition. 

[3]  It  is  also  claimed  that  the  petition  was 
not  executed  In  a  manner  to  bind  the  prop- 
erty owned  by  the  Daniel  Snyder  estate. 
The  charter  provides  that  in  such  a  case 
the  signature  of  the  executor  or  administra- 
tor shall  be  equivalent  to  the  signature  of 
the  owner.  The  petition  here  involved  was 
signed  by  the  executor  and  trustee  of  the 
Daniel  Snyder  estate,  as  well  as  by  each  of 
the  chief  beneficiaries  under  the  will  of  the 
deceased.  Whether,  in  the  absence  of  char- 
ter provision  determining  who  shall  be  the 
owners  for  the  purpose  of  execution  of  the 
petition,  the  initiating  of  a  local  improve- 
ment by  petition  would  be  considered  an  in- 
cumbrance such  as  to  require  the  signature 
of  the  wife  when  community  property  is  In- 
volved, need  not  now  be  determined.  As 
stated  above,  the  charter  determines  who 
shall  be  considered  the  owners  for  the  pur- 
pose of  executing  the  petition.  The  city 
charter  contains  a  provision  that  the  action 
and  decision  of  the  dty  council  as  to  all 
matters  passed  upon  by  it  in  relation  to  the 
rejection  or  granting  of  a  petition  for  a  local 
Improvement  shall  be  final  and  conclusive. 
This  provision  was  carried  Into  the  codifica- 
tion of  the  local  Improvement  law  as  it  is 
found  in  chapter  98  of  the  Laws  of  1911. 
At  the  time  the  Improvement  in  question  was 
initiated,  that  law  had  not  become  effective. 
In  view  of  the  conclusion  we  have  already 
reached  on  the  effect  of  the  charter  defining 
who  shall  be  considered  owners  for  the  pur- 
pose of  signing  the  petition,  it  is  not  nec- 
essary to  consider  what  might  be  the  effect 
of  a  finding  of  the  dty  council,  under  the 
charter  provision,  that  the  petition  had  been 
executed  by  the  owners  of  three-fourths  of 
the  proper^  to  be  affected.  To  do  so  would 
be  in  a  measure  to  construe  the  statutory  pro- 
vision prior  to  the  time  when  the  question 
might  be  raised  thereunder.  In  this  case 
we  do  not  desire  to  prejudge  that  question 
when  it  shall  arise  under  the  statute. 

[4]  The  next  question  is  whether  the  ex- 
pense of  certain  items  which  were  carried 
into  the  assessment  roll  were  contemplated 
by  the  petition  and  ordinance  as  a  part  of 
the  improvement  petitioned  for.  The  char- 
ter requires  that  the  petition  shall  set  forth 


"the  nature  of  the  Improvement"  In  this 
case  the  petition  specified  that  the  street 
mentioned  "be  improved  by  grading  or  con- 
structing a  plank  trestle  as  may  be  neces- 
sary in  accordance  with  plans  to  be  pre- 
pared by  the  dty  engineer."  The  language 
of  the  ordinance  followed  that  of  the  peti- 
tion. The  apparent  purpose  of  the  petition 
was  to  secure  the  improvement  of  the  street 
mentioned  by  either  grading  or  constructing 
a  plank  trestle,  as  might  be  necessary,  in 
accordance  with  plans  to  be  prepared  by  the 
city  engineer.  These  plans  could  not  go  be- 
yond the  purpose  of  the  petition  and  ordi- 
nance and  what  was  reasonably  Inddental 
thereto.  In  other  words,  the  fact  that  the 
petition  and  ordinance  specified  that  the  im- 
provement was  to  be  made  in  accordance 
with  plans  to  be  prepared  by  the  dty  en- 
gineer did  not  authorize  in  the  plans  and 
spedfications  so  prepared  an  extension  of 
the  purpose  as  specified  In  the  petition  and 
ordinance.  The  plans  and  specifications 
there  contemplated  are  for  the  grading  or 
constructing  a  plank  trestle  as  might  be  nec- 
essary, upon  the  street  in  question.  By  the 
plans  and  spedfications  so  prepared  the  na- 
ture of  the  Improvement  could  not  be  changed. 
In  Hamilton,  Law  of  Spedal  Assessments,  § 
392,  it  is  said :  "On  general  prlndples,  how- 
ever, the  ordinance  being  the  sole  autiibrity 
for  the  construction  of  a  public  improve- 
ment to  be  paid  for  by  special  assessment, 
the  municipal  authorities  have  no  right  to 
change  the  nature,  locality,  diaracter  or  de- 
scription of  the  Improvement  as  prescribed 
in  the  ordinance.     •     •    • " 

[8]  The  improvement  called  for  in  the  pe- 
tition extended  from  what  was  known  as 
Oxbow  Bridge  to  Barton  street,  the  southern 
boundary  of  the  city.  The  appellants  claim 
the  following  Items,  among  others,  were  Im- 
properly induded  in  the  assessment  roll: 
23,000  yards  of  earth  excavated  from  Barton 
street,  at  29  cents  per  yard,  $6,800;  tempo- 
rary wood  walks,  ?289;  building  approach- 
es, ?1,600.  The  $6,800  item  for  excavation 
in  Barton  street  was  for  the  purpose  of  con- 
structing an  approach  to  the  street  which 
terminated  at  that  point  The  other  item 
of  building  approaches  amounting  to  $1,600 
consisted  of  constructing  approaches  at  the 
intersecting  streets.  The  question  then  is 
whether  a  petition  calling  for  the  improve- 
ment of  a  street  by  grading  or  constructing 
a  plank  trestle  Includes  approaches  to  the 
street  so  constructed.  The  total  amount  of 
the  assessment  roll  was  $56,312.76.  The 
amount  Included  therein  for  the  construction 
of  the  approach  at  Barton  street  and  other 
streets  was  $8,400,  practically  one-seventh 
of  the  total  cost  This  iS  a  material  Item. 
While  there  doubtless  are  situations  where 
the  construction  of  an  approach  would  be 
reasonably  incidental  to  the  improvement  of 
a  street  by  grading  or  the  construction  of  a 
trestle,   we  think   the   approaches   here   in 
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question  constituted  such  a  material  part  of 
tbe  Improvement  that  they  could  not  be  In- 
cluded In  the  assessment  roll  unless  they 
were  covered  by  the  petition.  Neither  can 
the  Item  for  the  construction  of  a  sidewalk 
be  held  to  be  reasonably  Incidental  to  the 
grading  of  a  street  In  McAllister  v.  Taco- 
ma,  9  Wash.  ZVi,  37  Paa  447,  658,  it  was  held 
that  a  petition  and  resolution  to  Improve  a 
street  by  paving  would-  not  Include  aide- 
walks,  even  though  the  spedflcations  covered 
such. 

Without  reviewing  in  detail  the  other  Items 
to  which  objection  has  been  made,  we  think 
they  are  reasonably  incidental  to  the  im- 
provement of  the  street  by  grading  or  the 
construction  of  a  trestle.  In  Bpokane  v. 
lirovnie,  8  Wasb.  317,  36  Pac.  26,  it  was  held 
that  an  ordinance  which  provided  that  a 
certain  street  should  be  graded  included  curb- 
ing. Speaking  of  tbe  objections  there  inter- 
posed to  the  assessment  roll,  it  was  said : 
"These  objections  are  untenable,  for  we  think 
the  cttaracter  of  the  improvements  made, 
viz.,  'grading,  grubbing,  guttering  and  curb- 
ing Washington  street,'  was  sufficiently  de- 
scribed by  the  use  of  the  word  'graded'  in  the 
ordinance.     •     •     • " 

It  is  charged  that  the  assessment  was  not 
made  on  the  basis  of  benefits,  and  therefore 
should  be  set  aside.  Subdivision  3  of  article 
11  of  tbe  charter  requires  that  all  property, 
as  nearly  as  may  be,  shall  be  assessed  ac- 
cording to  the  benefits.  In  the  assessment 
roll  the  property  abutting  upon  the  improve- 
ment is  assessed  equal  areas  in  like  amounts. 
This  may  or  may  not  be  In  accordance  with 
the  t)eneUts,  but  must  depend  upon  the  facts 
and  circumstances  surrounding  tbe  particu- 
lar case.  The  witnesses  called  on  behalf  of 
the  appellants  testified  that  tbe  property 
abutting' upon  the  portion  of  the  improve- 
ment where  a  trestle  had  been  constructed 
was  not  benefited  to  the  same  extent  as 
was  the  property  that  abutted  upon  other 
portions  of  the  improvement  The  witnesses 
called  to  sustain  the  roll  testified  that  the 
assessment  had  been  made  in  accordance 
with  the  benefits  and  that  the  proi)erty  abut- 
ting upon  the  trestle  was  equally  benefited 
with  the  property  that  did  not  so  abut  A 
benefit  that  a  particular  piece  of  property 
may  receive  by  reason  of  the  improvement  is 
not  measured  alone  by  the  physical  charac- 
ter or  cost  of  that  portion  of  the  improve- 
ment upon  which  the  property  abuts.  The 
question  is:  To  what  extent  is  tbe  particu- 
lar tract  or  property  benefited  by  tbe  entire 
improvement,  and  is  it  assessed  proportion- 
ately with  the  other  property  included  with- 
in the  assessment  district?  From  a  consider- 
ation of  the  entire  record,  we  are  unable  to 
say  that  the  properties  of  the  appellants, 
resijeetively,  are  not  benefited  to  the  same 
e.\teut  as  other  properties  of  like  areas 
throughout  the  district 


Our  conclusion  Is  fhat  the  sums  indnded 
in  the  assessment  for  approaches  and  side- 
walks are  not  properly  included  in  the  asses-s- 
ment  roll.  These  items  together  make  a 
total  of  ^,689.  The  appellants  are  entitled 
to  a  pro  rata  reduction  on  account  of  these 
items  erroneously  included.  In  other  words. 
tbe  assessment  of  tbe  appellants  upon  the 
roll  should  be  reduced  to  a  snm  to  corre- 
spond with  what  it  would  have  been  had  not 
these  erroneous  items  been  Included  in  the 
roU. 

Other  objections  are  urged,  but  we  think 
tbere  is  not  sufficient  merit  in  them  to  justify 
tbe  setting  aside  of  tbe  roll  and  directing  n 
reassessment 

The  cause  will  be  remanded  to  tbe  superior 
court,  with  directions  to  modify  tbe  roll  as 
herein  indicated,  and  thereupon  to  enter  a 
judgment  confirming  and  approving  the  same. 
The  appellants  will  recover  costs  in  this 
court 

CROW,  C.  J.,  and  ELLIS,  PULLEBTON. 
and  MOUU18,  J  J.,  concur. 


GOODWIN  V.  CABB  et  «L 

(Supreme  Court  of  Washington.    Feb.  16, 
1914.) 

1.  Schools  amd  School  Districts  (8  103*)- 
Taxaiton— General  and  Special  Pboti- 

SIONS. 

Rem.  &  Bal.  Code,  S|  9208,  9209,  and  9212. 
general  sections  relating  to  taxation,  must  field 
to  section  4521,  passed  at  the  same  session,  and 
specially  providing  the  manner  of  levying  taxes 
in  school  districts  of  the  second  class;  gener- 
al statutes  yielding  to  special  ones. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  tg  114,  115.  117, 
240-245,  252:   Dec.  Dig.  S  lOS.*] 

2.  Schools  and  School  Distbicts  (8  103*1- 

TAXATION— DlBECTOBT    STATUTES— KEPOKTS. 

Rem.  &  Bal.  Code,  S  4521,  providing  that 
the  board  of  directors  of  a  school  district  shall 
report  the  amount  of  taxes  necessary  to  the 
board  of  county  commissioners,  and  that,  on 
failinK  to  do  so,  the  county  auperi;itendeot 
should  declare  tbe  amount  necessary,  is  merely 
directory,  and  an  error  in  reporting  to  the  coun- 
ty assessor,  who  in  turn  reported  to  the  countj 
commissioners,  did  not  invEilidate  the  levy. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |§  114,  115,  UT. 
240-245,  252;   Dec  Dig.  f  103.»1 

Department  2.  Appeal  from  Superior 
Court  Pierce  County;  C.  M.  Easterday, 
Judge. 

Action  by  F.  P.  Goodwin  against  OaWn 
J.  Carr  and  others,  as  officers  of  school  dis- 
trict No.  305  and  Pierce  county.  Judgment 
for  defendants,  and  plaintlCT  appeals.  Af- 
firmed. 

Gordon  &  Remann  and  A.  O.  Burmelster, 
all  of  Tacoma,  for  appellant  Lorenzo  Dow 
and  W.  W.  Keyes,  both  of  Tacoma,  for  re- 

siiondents. 
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MOUNT,  X  This  action  was  brought  to 
set  aside  a  tax  levy  for  school  district  No. 
305,  Pierce  county,  Wash.,  for  the  year  1912, 
and  to  enjoin  the  county  officers  and  the 
school  district  from  enforcing  the  collection 
of  the  tax.  Upon  the  trial  of  the  case  to 
the  court  the  action  was  dismissed.  The 
plaintiff  appeals. 

It  appears  that  on  September  2,  1912,  the 
directors  of  school  district  No.  305,  in  Pierce 
county,  held  a  meeting  at  which  they  made 
up  an  estimate  of  expenses  for  the  ensuing 
year,  and  the  derk  of  the  district  certified 
the  same  as  follows:'  "To  the  County  Asses- 
sor of  Pierce  County,  Washington.    I.  M.  H. 
Thompson,  clerk  of  school  district  No.  305  of 
said  county,  do  hereby  certify  that  at  a  meet- 
ing of  the  board  of  directors,  duly  held  in 
said  school  district  on  the  2d  day  of  Septem- 
ber, 1912,  it  was  estimated  that  the  follow- 
ing amount  of  money  will  be  required  for 
school   purposes  in  said  district  during  the 
present  school  year.     [Then  follows  10  items 
with  the  amount  for  each  Item,  the  total  be- 
ing $6,315.]    Ton  are  hereby  authorized  to 
levy    a    sufficient   tax   on  the   property   of 
school  district  No.  305  to  produce  this  amount 
after  deducting  the  amount  to  be  received 
by  the  said  school  district  from  state  and 
county  funds.    Dated  this  10th  day  of  Sep- 
tember, 1912.    M.  H.  Thompson,  Clerk  School 
District  No.  305,  Pierce  County,  Washington." 
Thereupon  a  copy  of  this  instrument  was 
transmitted  to  the  assessor  for  Pierce  county. 
Thereafter,  on  September  13th,  a  copy  of  the 
items  and  the  amount  thereof,  together  with 
the  estimated  receipts  of  the  school  district, 
amounting   to   ?7,e92.80,    were  published  in 
the  Roy  Enterprise,  a  newspaper  published  in 
the  said  district.    One  publication  was  all 
that  was  ever  made  of  these  items.    The 
assessor  of  Pierce  county,  after  the  receipt  of 
this  instrument,  and  prior  to  the  first  Mon- 
day In  October,  when  the  county  commis- 
sioners were  authorized  to  make  the  levy, 
delivered  a  communication  to  the  board  of 
county   commissioners,   stating   the   amount 
necessary  to  be  levied  by  the  various  school 
districts  in  the  county  for  the  year  1912. 
!<cbooI  district  No.  305  was  included  in  this 
list.    The    board    of   coimty    commissioners 
thereupon  made  a  levy  of  3%  mills  for  dis- 
trict No.  305.    Upon  these  facts  the  appel- 
lant argues  that  the  levy  was  void  and  of 
no  effect    It  is  contended  by  the  appellant 
that  the  proceedings  for  the  levy  of  the  tax 
for  the  school  district  in  question  are  con- 
trolled by  sections  9208,  9200,  and  9212,  Rem. 
&  Bal.  Code;    that  the  provisions  of  these 
sections  with  reference  to  the  levy  of  school 
district  taxes   are  mandatory,   and  that   a 
failure  to  comply  therewith  renders  a  tax 
levy  void. 

[1, 2]  It  is  conceded  upon  the  record  that 
school  district  No.  305  is  a  school  district  of 
the  second  class.  There  would  no  doubt  be 
much  force  in  the  argument  of  the  appellant 
If  these  sections  of  the  statute  applied  to  this 


case. .  These  are  general  sections  rating  to 
taxation.  They  were  passed  in  the  year  1909. 
At  the  same  session  of  the  Legislature,  in  the 
act  known  as  the  "code  of  education,"  pro- 
vision was  made  governing  the  annual  tax 
levy  for  school  districts  of  the  second  class. 
This  provision  will  be  found  as  section  4521, 
Rem.  &  Bal.  Code.  It  is  a  special  statute 
relating  to  the  class  of  districts  to  which 
this  district  belongs.  The  rule  is  well  settled 
that  "general  provisions  of  the  statute  must 
yield  to  special  ones."  McKnight  v.  McDon- 
ald, 84  Wash.  98,  74  Pac.  1060.  It  foUows, 
therefore,  that  section  4521  is  the  section 
which  must  govern  in  the  levy  of  taxes  in 
districts  of  this  class.  That  section  provides 
as  follows:  "The  board  of  directors  shall 
annually  at  a  meeting  preceding  the  annual 
tax  levy  for  state  and  county  purposes,  re- 
port to  the  board  of  county  commissioners  an 
estimate  in  detail  of  the  amount  of  funds 
which  will  be  required  by  their  district  for 
all  purposes  for  the  ensuing  year,  and  the 
county  commissioners  are  hereby  authorized 
and  required  to  levy  and  collect  such  amount, 
after  deducting  the  estimated  receipts  from 
the  state  and  county  apportionment  tot  said 
districts,  said  estimate  to  be  furnished  by 
the  county  superintendent  of  schools.  The 
levy  in  any  one  year  shall  not  exceed  one  (1) 
per  cent  of  the  assessed  value  of  all  the 
taxable  property  of  the  district  •  •  •  lu 
case  any  board  of  directors  shall  fail  to  make 
and  report  the  said  estimate  to  the  board  of 
county  commissioners  on  or  before  the  first 
day  of  September,  it  shall  be  the  duty  of 
the  county  school  superintendent  to  make 
such  estimate,  which  will  be  accepted  in  lieu 
of  the  directors'  estimate." 

The  estimate  was  made  In  accordance  with 
this  provision  of  the  statute.  Instead  of 
being  sent  to  the  board  of  county  commis- 
sioners. It  was  forwarded  to  the  county  as- 
sessor, who  estimated  the  tax  levy  and  re- 
ported the  same  to  the  board  of  county  com- 
missioners. It  is  plain,  we  think,  that  the 
provisions  of  the  section  above  quoted,  with 
reference  to  the  duties  of  the  board  of  county 
commissioners,  is  directory  and  not  manda- 
tory, because  that  section  provides  that  In 
case  the  directors  fall  to  make  and  report  the 
estimate  before  the  fixed  date,  the  duty  de- 
volves upon  the  county  school  superintendent 
to  make  such  estimate.  The  only  criticism 
that  could  be  made  upon  the  proceeding  un- 
der this  section  is  that  the  report  of  the  es- 
timate was  made  to  the  county  assessor  in- 
stead of  to  the  board  of  county  commission- 
ers. But  this  we  think  was  immaterial  so 
long  as  the  board  of  county  commissioners 
had  the  estimate  upon  which  to  base  the  levy 
which  was  made  by  them.  We  do  not  un- 
derstand, from  the  record  or  the  briefs  on 
file,  that  any  claim  is  made  that  the  levy 
was  excessive,  or  that  the  amount  of  money 
raised  by  the  levy  was  unnecessary  for  the 
use  of  the  district  We  are  satisfied  that 
the  mere  irregularity  of  reporting  to  the  as- 
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sessor,  Instead  of  direct  to  the  board  of.  coun- 
ty commissioners,  does  not  Invalidate  the  tax 
levy. 

This  Judgment  appealed  from  is  therefore 
affirmed. 

CROW,   O.   J.,   and   PARKER,    FULLER- 
TON,  and  MORRIS,  JJ.,  concur. 


HOFFMAN  V.  WATKINS. 

(Supreme  Court  of  Washington.     Feb.  14, 
1914.) 

1.  Appeal  and  Erbor   (|   1050*)— Review— 
Habuuess  Erbob. 

In  an  action  against  a  physician  for  mal- 
practice, where  plaintiff  introduced  a  mass  of 
incompetent  evidence  to  the  effect  that  he  was  a 
.contract  patient  of  defendant's,  and  that  de- 
fendant had  private  patients,  and  plaintiffs  at- 
torney by  his  qnestions  insinuated  that  defend- 
ant did  not  care  what  happened  to  his  contract 
patients,  the  error  was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Jf  1068.  1069,  4153-4157, 
4166 ;   Dec.  Dig.  {  1050.*] 

2.  Triai.  (8  203*)—Instbt7ctions— Necessity 
— Submission  of  Issues. 

In  an  action  against  a  physician  for  mal- 
practice, where  a  mass  of  Incompetent  evidence 
was  admitted,  and  the  issues  were  complicated 
by  conflicting  testimony,  it  was  improper  for  the 
trial  court  to  refuse  to  charge  the  jury  as  to 
the  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  477-479;  Dec.  Dig.  6  203.*] 

3.  Physicians  and  Surgeons  (J  18*)— Nbgu- 

GENCB— II7XXBENGXS. 

No  inference  of  negligence  on  the  part  of  a 
physician  can  l>e  implied  from  the  mere  failure 
to  effect  a  cure. 

[Ed.  Note.— For  ojther  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  i|  34-41,  43-46,  48; 
Dec.  Dig.  {  18.*] 

Department  2.  Appeal  from  Superior 
Court,  Cbehalls  County;   Ben  Sheeks,  Judge. 

Action  by  Robert  Hoftman  against  I.  R. 
Watklns.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

J.  B.  Bridges  and  John  C.  Hogan,  both  of 
Aberdeen,  for  api)ellant  Hugo  Metzler,  of 
Tacoma,  and  A.  E.  Cross,  of  Aberdeen,  for  re- 
spondent 

MORRIS,  J.  Respondent  sought  in  this  ac- 
tion to  recover  damages  against  appellant,  a 
physician,  for  alleged  malpractice  in  the 
treatment  of  an  injury  to  one  of  respondent's 
shoulders.  The  complaint  stated  a  cause  of 
action  in  tort;  the  allegations  being  that 
appellant  carelessly  and  negligently  treated 
the  shoulder,  and  carelessly  and  negligently 
failed  to  properly  examine  the  shoulder  and 
ascertain  its  true  condition,  that  appellant 
improperly  diagnosed  respondent's  Injury  as 
a  sprain,  and  treated  it  accordingly,  when 
as  a  matter  of  fact  the  shoulder  was  dislo- 
cated, and  that,  because  of  appellant's  care- 
less and  negligent  diagnosis  and  treatment 
and  his  failure  to  use  ordinary  care  and 
slcill,  respondent  was  obliged  to  seek  other 


medical  aid,  and  was  finally  compelled  to 
undergo  an  operation  to  have  his  shoulder 
properly  reset,  which  operation  and  the  at- 
tendant loss  of  time,  expense,  suffering,  and 
permanent  partial  disability  might  have  been 
avoided  had  appellant  used  ordinary  care 
and  skill  in  his  diagnosis  and  treatment  of 
the  injured  shoulder  while  respondent  was 
under  his  care.  The  trial  resulted  in  Judg- 
ment for  respondent  in  the  sum  of  $5,350,  the 
full  amount  demanded,  from  which  this  ap- 
peal is  taken. 

[1]  We  shall  not  attempt  to  review  all  the 
errors  claimed  by  appellant  Having  fomid 
sufficient  cause  for  awarding  a  new  trial,  it 
would  be  useless  to  discuss  other  assignments. 
The  first  assignment  is  based  on  the  Improper 
admission  of  testimony,  to  the  effect  that  at 
the  time  of  his  injury,  respondent  was  in 
the  employ  of  the  Slade  Lumber  Company, 
and  paying  $1  per  month  hospital  dues,  that 
appellant  was  under  contract  with  the  lumber 
company  to  treat  Us  employes  requiring  d- 
ther  medical  or  surreal  aid,  and  that  no- 
tices'bad  been  posted  by  the  luml)er  compa- 
ny on  its  premises  notifying  all  employes  of 
the  charge  for  hospital  fees,  and  that  when- 
ever medical  treatment  was  desired  appel- 
lant should  be  consulted,  and  other  testimony 
based  on  these  facts.  No  mention  of  these 
facts  was  made  in  any  pleadings,  and  the  evi- 
dence was  clearly  irrelevant  It  was  not 
necessary  to  establish  a  contractual  relation 
between  appellant  and  respondent  for  it  is 
clear  that  whether  the  relation  was  that  of 
physician  and  patient  alone,  or  whether  the 
services  of  appellant  were  engaged  because 
of  his  contract  with  the  lumber  company, 
his  duty  to  respondent  would  have  been  the 
same. 

We  are  not  prepared  to  say  that,  simply 
because  evidence  of  these  Irrelevant  facts 
was  admitted  over  objection,  we  would  readi 
a  conclusion  that  the  error  was  so  prejudi- 
cial as  to  demand  a  new  trial,  a  different  sit- 
uation is  presented.  Page  after  page  of  this 
record  is  taken  up  with  testimony  of  this 
character  over  the  objection  of  appellant 
The  respondent,  the  appellant,  and  the  offi- 
cials of  the  lumber  company  were  aU  called 
to  testify  to  it,  until  It  is  apparent  counsel  for 
respondent  had  some  purpose  in  mind  in  pet- 
sisting  in  talcing  advantage  of  the  court's 
favorable  ruling  in  getting  these  facts  before 
the  Jury.  That  purpose  could  only  be  to 
prejudice  the  Jury  outside  of  the  issue  in 
favor  of  the  respondent's  right  of  recovery, 
or  against  the  appellant;  it  is  immaterial 
which.  The  respondent  was  entitled  to  sub- 
mit to  the  Jury  every  fact  within  the  issue 
whatever  its  purpose  was;  but  he  was  not 
entitled  to  go  outside  of  the  issue  and  intro- 
duce facts  not  issuable,  either  to  strengttien 
his  own  case,  or  weaken  his  adversary'^ 
When  litigants  select  the  law  and  the  courts 
to    determine    their    differences,    they   must 


*For  other  cases  gee  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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choose  a  triable  Issne^  and,  having  chosen 
tbat  Issne,  no  party  can  have  a  fair  and  im- 
imrtlal  trial  npon  that  Issue  when  other  Ir- 
relevant Issues  are  persistently  and  extensive- 
ly gone  into.  Every  fact  submitted  to  the 
jury,  has  greater  or  less  weight  In  reaching 
a  condnslon  upon  the  ultimate  fact,  and  be- 
cause of  this  each  litigant  is  entitled  to  have 
the  ultimate  fact  determined  npon  evidence 
that  is  relevant  to  that  fact  and  the  issue  as 
framed  by  the  pleadings,  without  having  the 
ultimate  facts  strengthened  to  the  advantage 
of  one  party  and  weakened  to  the  prejudice 
of  the  other  by  the  Introduction  of  irrele- 
vant and  Immaterial  matter.  Especial  rea- 
son Is  found  for  insisting  upon  such  a  rule 
in  this  case,  where  the  record  discloses  that 
respondent  submitted  himself  to  the  treat- 
ment of  other  physicians,  and  the  Jury  must 
determine  as  between  these  different  physi- 
cians which  one  was  responsible  for  the  in- 
jury complained  of.  When  respondent  was 
first  Injured,  be  called  in  Dr.  Biley  who 
made  the  same  diagnosis  and  advised  the 
same  treatment  as  did  appellant  Then  ap- 
pellant was  called.  Then  a  return  to  Dr. 
Kiley.  Then  respondent  sought  the  services 
of  Dr.  Randolph  and  Dr.  Austin,  who  made 
the  first  diagnosis  of  a  dislocation,  and  who 
placed  respondent  under  an  amesthetlc,  and 
for  an  hour  or  more  manipulated  the  arm  and 
shoulder  With  much  force  in  the  effort  to  re- 
duce the  dislocation,  and.  being  unsuccessful, 
subsequently  cut  into  the  shoulder,  and  re- 
duced the  fracture  then  found.  Each  of 
these  doctors  by  his  testimony  sought  to  es- 
tablish the  correctness  of  his  own  diagno- 
sis and  treatment;  Dr.  Riley  and  appellant 
contending  that  the  primary  Injury  was  only 
a  sprain,  and  that  Dr.  Randolph  and  Dr. 
Austin  dislocated  the  shoulder  during  their 
manipulation  of  it,  and  that  the  present  con- 
dition of  respondent's  arm  was  due  to  such 
a  dislocation  with  a  subsequent  faulty  op- 
eration, while  Dr.  Randolph  and  Dr.  Austin 
as  strenuously  contended  the  primary  in- 
jury was  a  dislocation,  and  that  their  treat- 
ment and  operation  was  the  application  of  the 
best  surgical  skill  to  the  existing  conditions. 
It  will  thus  be  seen  that  the  question  to  be 
determined  by  the  jury  as  between  these  dif- 
ferent physicians  was  not  an  easy  one,  and, 
Willie  the  jurors  were  entitled  to  all  the  aid 
that  could  be  given  them,  It  clouded  and  be- 
fogged the  true  issue  to  submit  evidence  of 
this  irrelevant  and  Immaterial  relation.  The 
purpose  of  counsel  for  respondent  In  putting 
in  this  testimony  is  apparent  from  the  form 
of  some  of  the  questions  asked  appellant  on 
cross-examination,  as  follows:  "As  a  matter 
of  fact,  this  man  [plaintiff]  is  a  contract  pa- 
tient, isn't  he?"  "And  he  Is  and  was  what 
Is  known  as  a  contract  patient;  isn't  that 
true?"  "A  dollar  a  month  man,  and  you  have 
taken  a  great  deal  of  contract  work  In  Aber- 
deen, and  that  at  the  time  he  was  injured?" 
"And  during  these  seven  or  dght  years  in  the 


hospital  yon  were  taking  or  doing  that  kind 
of  contract  work,  were  you  not,  largely?" 
"And  during  the  time  that  he  [plaintUf]  was 
injured,  together  with  those  contract  pa- 
tients, yon  had  a  private  practice?"  "And 
this  mon^  is  paid  by  these  men  each  month, 
and  you  get  the  money,  and  whether  he  is 
hurt  or  sick?"  "So  when  yon  came  to  see 
that  man  that  morning,  when  you  were  call- 
ed rather  to  see  that  man,  you  knew  you 
would  not  get  any  more  cash  out  of  him  ex- 
cept what  you  had  already  collected?"  "Xou 
knew  that  fact  at  that  time?"  "That  was  a 
fact  within  your  knowledge?"  "And  at  this 
particular  time  he  was  seeing  you  at  your 
office  in  town  you  were  receiving  patients 
other  than  the  contract  patients?"  "And  you 
were  treating  people  who  were  not  paying 
you  a  dollar  a  month?"  "And  yon  were  that 
day  you  were  called  to  see  Mr.  Hoffman?" 
"And  as  a  matter  of  fact  the  reason  why  you 
did  not  get  out  or  go  again  to  see  Mr.  Hoff- 
man when  you  were  called  was  because  you 
had  some  money  In  sight  from  one  of  your 
private  cases?" 

From  these  questions  and  others  of  a  like 
character.  It  is  plain  counsel  sought  to  im- 
press the  jury  with  the  belief  that  appellant 
neglected  respondent,  and  did  not  give  his 
case  the  necessary  and  proper  medical  atten- 
tion, because  be  knew  he  would  receive  no  ad- 
ditional compensation,  and  for  this  reason 
devoted  his  time  and  attention  to  those  pa- 
tients who  were  not  within  his  contract  with 
the  lumber  company,  and  from  whom  he  ex- 
pected to  collect  for  his  services,  and  at  the 
same  time  take  advantage  of  any  prejudice 
any  juror  might  have  against  the  contract 
system.  It  goes  without  saying  that  the 
effect  must  have  been  prejudicial.  The  au- 
thorities all  agree  that,  so  long  as  the  rela- 
tion of  physician  and  patient  exists,  however 
that  relation  was  formed,  or  whether  the 
service  was  gratuitous  or  for  an  expected  fee, 
the  physician  owes  bis  patient  the  same  meas- 
ure of  duty  and  the  same  degree  of  care 
and  skill,  and  is  to  the  same  extent  answer- 
able for  the  failure  of  its  exercise  to  the  in- 
jury of  the  patient 

[2]  Complaint  Is  also  made  that  the  court 
refused  to  instruct  the  jury  as  to  the  issues, 
or  to  make  any  statement  to  the  jury  as  to 
the  issues,  although  requesteil  to  do  so.  We 
have  held,  in  Lambert  v.  La  Conner  T.  &  T. 
Co.,  37  Wash.  113,  79  Pac.  608,  that  it  was 
not  error  for  the  court  to  fail  to  state  the  is- 
sues to  the  jury,  where  the  Issues  were  sim- 
ple, and  the  instructions  as  a  whole  clearly 
submitted  the  controversy  to  the  jury.  But 
In  a  case  of  this  character,  with  the  mass  of 
conflicting  testimony  shown  by  this  record, 
the  relevant  and  the  irrelevant  matter  up- 
on which  the  witnesses  were  examined,  we 
think  it  was  the  duty  of  the  court  to  make  a 
plain  and  concise  statement  to  the  jury  of 
what  the  triable  Issues  were,  to  aid  them  in 
determining  the  only  controversy  they  were 
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called  upon  to  determine.  We  do  not  think 
the  Instructions  In  this  case  did  so. 

[3]  Instractlons  were  also  requested  by  ap- 
pellant, and  refused,  to  the  effect  that  negli- 
gence could  not  be  Inferred  nor  presumed 
from  the  failure  to  effect  a  cure,  and  that  the 
condition  of  respondent's  shoulder  subsequent 
to  appellant's  treatment  did  not  of  Itself  es- 
tablish an  Inference  that  appellant  had  been 
negligent  In  his  treatment  Such  is  the  law, 
and  the  Jury  should  have  been  ao  instructed. 
Wood  V.  Barker,  49  Mich.  295, 13  N.  W.  897; 
Sims  v.  Parker,  41  111.  App.  284;  Lawson  v. 
Conaway,  37  W.  Va.  159,  16  S.  R  564,  18  L. 
R.  A.  627,  38  Am.  St  Rep.  17;  30  Cyc  1584. 

For  these  reasons,  the  Judgment  Is  revers- 
ed, and  the  cause  remanded  for  a  new  trial. 

CROW,  C.  J.,  and  PARKER,  MOUNT,  and 
FULLERTON,  JJ.,  concur. 


PIERCE  T.  SEATTLE  ELECTRIC  CO.  et  aL 
(Supreme  Court  of  Washington.    Feb.  16, 1914.) 

1.  ReLEASK     (§     55*)  — BUBDEN     OF    Pboof  — 

Fbaud. 

In  an  action  against  a  carrier  for  personal 
injuries,  where  plaintiff  claims  fraud  or  over- 
reaching in  the  settlement  and  release,  the  bur- 
den ia  upon  him  to  sustain  the  claim  by  clear 
and  convincing  evidence. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  §§  94-100;   Dec.  Dig.  S  55.*] 

2.  Appeai,  and  Ebbob  (S  1002*)— Review  of 
Questions  of  Fact^-Wbioht  of  Evidence. 

The  Supreme  Court  will  not  review  a  con- 
flict in  the  evidence,  but  will  merely  go  far 
enough  to  determine  that  the  verdict  has  anflS- 
cient  evidence  to  support  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  3935-3937;  Dec.  Dig.  f 
1002.^] 

3.  Appeal  and  Ebbob  (S  977*)— New  Tbial 
(I  162*)  —  Review  —  Discbetion  of  Tbial 
Coubt--Gbantino  New  Tbial. 

A  reduction  of  a  verdict  for  plaintiff  as  a 
condition  of  denying  a  new  trial  is  a  matter  in 
the  discretion  of  the  trial  court,  which  will  not 
be  interfered  with  except  for  abuse,  but  it  is 
improper  for  the  trial  court  to  be  influenced 
in  its  action  on  a  motion  for  new  trial  by  an 
extrajudicial  conversation  with  a  physician. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3860-3865;  Dec.  Dig.  i 
977;*  New  Trial,  Cent.  Dig.  |§  324-329;  Dec 
Dig.  §  162.*] 

4.  Dahaqes  (i  98*)  —  Excessive  Damages  — 
Tbaumatio  Neubabthenia. 

The  damages  to  be  allowed  in  traumatic 
neurasthenia  cases  are  not  limited  to  a  max- 
imum sum  of  $5,000. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {§  235,  236;    Dec.  Dig.  {  98.*] 

5.  New  Tbial  (f  162*)— Conditions  on  Re- 
fusal— Abuse  of  Discretion. 

In  an  action  against  a  street  railroad  for 
personal  injuries,  with  proof  of  traumatic  neu- 
rasthenia, where  there  was  substantial  evidence 
to  sustain  a  verdict  of  $7,900  for  plaintiff,  the 
granting  of  a  new  trial  on  plaintiErs  refusal  to 
reduce  the  verdict  to  $4,500  was  an  abuse  of 
discretion,  in  view  of  the  trial  court's  incorrect 
interpretation  of  the  maximum  measure  of  dam- 


ages in  such  cases  and  the  influence  of  a  con- 
versation'dehors  the  record. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  324-329;    Dec.  Dig.  |  162.*] 

Department  1.  Appeal  from  Superior 
Court  King  County;   Everett  Smith,  Judge. 

Action  by  Jennie  I.  Pierce  against  the 
Seattle  Electric  Company  and  others.  Jndg- 
ment  for  plaintiff,  and  from  an  order  grant- 
ing a  new  trial  on  her  refusal  to  consent  to 
a  reduction  of  the  verdict  defendants  appeal, 
and  plaintiff  prosecutes  a  cross-appeal.  Be- 
versed  and  remanded,  with  direction  to  enter 
Judgmoit  on  the  verdict 

James  B.  Howe  and  A.  J.  Falknor,  both  of 
Seattle,  for  appellants.  Walter  S.  Fulton 
and  Arthur  E.  Griffith,  both  of  Seattle,  tot 
respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  on  account  of  personal 
injuries  alleged  to  be  due  to  the  negligence 
of  the  defendant,  its  agents  or  employes. 

On  March  3,  1911,  the  plaintiff,  a  widow 
then  40  years  of  age,  was  living  with  her 
16  year  old  daughter  at  the  Newberry  apart- 
ments on  Sixteenth  avenue  in  the  city  of 
Seattle.  At  about  8  o'clock  p.  m.  on  this  day, 
the  plaintiff  and  her  daughter  boarded  an 
Inbound  Capitol  Hill  car  for  the  business  sec- 
tion of  the  dty.  When  the  car  reached  the 
comer  of  Third  avenue  and  Seneca  street  It 
stopped  for  the  purpose  of  permitting  the 
plaintiff  imd  her  daughter  to  alight  Tbe 
daughter  descended  the  steps  first  As  the 
plaintiff  was  attempting  to  alight  she  claims 
the  car  started,  causing  her  to  fall,  striking 
her  back  and  spine  upon  the  steps  of  the  car, 
and  then,  pitching  forward,  her  head  strudi 
the  pavement  As  the  gates  were  closed,  her 
foot  was  caught  therein,  and  she  was  drag- 
ged along  on  the  pavement  until  the  car 
could  be  8topx)ed. 

Tbe  evidence  as  to  the  manner  of  the  acci- 
dent and  the  cause  which  produced  it  is  con- 
flicting. Whether  the  injury  sustained  by 
the  plaintiff  was  due  to  the  negligence  of  tbe 
defendants  was  a  question  of  fact  and  was 
for  the  Jury  to  determine. 

After  the  accident  tbe  plaintiff  and  her 
daughter  returned  to  their  home  on  a  street 
car.  On  the  day  following  the  accident,  a 
Mr.  Young,  an  assistant  claim  agent  for  the 
defendants,  called  upon  the  plaintiff  at  her 
apartments.  Mr.  Xoung  then  suggested  that 
she  see  the  defendants'  physician.  Dr.  Willis. 
On  the  same  day  Dr.  Willis  called  at  the 
home  of  the  plaintiff,  but  she,  not  wishing  to 
be  treated  at  that  time,  was  advised  by  the 
doctor  that  if  she  wished  treatment  she 
could  send  for  him.  A  day  or  two  later,  at 
the  plaintiff's  request  the  defendants'  physi- 
cian called  and  gave  her  some  medidne. 
After  this  time  Dr.  Willis  called  at  Intervals 
of  a  day  or  two  until  about  the  end  of 
March,  1911.    Mr.  Xoung  also  caUed  three  or 
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four  times  between  the  time  of  the  accident 
on  March  3, 1911,  and  March  27,  1911.  About 
the  middle  of  March  a  Dr.  Snow,  one  of  the 
plaLntUTs  neighbors  and  acquaintances  and 
a  practicing  physician  and  surgeon,  called 
upon  the  plaintiff  at  her  request  two  or  three 
times.  After  learning  the  fact  that  she  was 
being  treated  by  Dr.  Willis,  he  declined  fur- 
ther to  attend  her.  Dr.  Snow  advised  her 
that  she  was  suffering  from  a  severe  nervous 
shock,  and  that  such  cases  sometimes  lasted 
a  long  time. 

On    March  27,   1911,   Mr.  Xoung,   accom- 
panied by  Mr.  Carson,  the  defendants'  claim 
agent,  called  upon  the  plaintiff  for  the  pur- 
tKtse  of  effecting  a  settlement    The  matter  of 
a  settlement  was  then  discussed  between  the 
plaintiff  and  the  two  claim  agents.    On  the 
following  day  Mr.  Toung  and  Mr.  Carson 
again  went  to  the  home  of  the  plaintiff  with 
a  release  prepared  ready  for  signature  and  a 
check  drawn  in  the  plaintiff's  favor  for  $500. 
When  they  arrived  a  neighbQr  of  the  plain- 
tiff's, a  Mrs.  Brier,  who  had  a  son  in  the  em- 
ploy of  the  company,  was  there.    As  to  what 
happened  on  this  occasion  the  plaintiff  and 
her   daughter  testified  substantially  to  the 
following  effect:   That  Mr.  Carson  gave  the 
plaintiff  a  check  for  $500  and  requested  her 
to  sign  a  paper ;  that  she  could  not  read  it ; 
that  she  Inquired  what  It  was,  and  he  said  it 
was  the  customary  receipt  required  by  the 
company  to  t>e  signed  when  they  paid  money ; 
that  the  paper  was  not  read  in  full ;  that  the 
portion   which   provides  that   the  company 
should  be  released  from  all  claims  for  dam- 
ages was  not  read ;    that  the  plaintiff  then 
stated  to  Mr.  Carson  that  she  did  not  know 
bow  seriously  she  was  hurt,  and  that  he  re- 
plied that  she  was  not  Injured  much,  that 
Dr.  Willis  had  said  that  she  would  be  well  In 
two  weeks,  and  that  all  she  needed  was  rest 
ana  quietness;    that  she  then  said  to  Mr. 
Carson   that  if  she   would  be  well   In   two 
weeks  $500  wonld  be  sufficient,  but  if  she 
was  not,  that  she  would  not  wish  to  have 
him  understand  that  she  was  releasing  any 
claim  for  damages;    that  he  thereupon  re- 
plied that  they  understood  it  that  way,  and 
in  case  she  was  not  well  In  two  weeks  the 
$500  should  be  understood  as  payment  on  ac- 
count;  that  she  then  attempted  to  sign  the 
release,  but  on  account  of  the  pain  in  her 
anus  and  limbs  could  not  do  so;  that  after 
she   bad   taken   some  medicine   which   Dr. 
Willis  had  prescribed  for  pain,  she  again 
tried  to'  sign,  but  could  not  on  account  of  the 
pain  in  her  arm  and  her  hand  shaking ;  that 
she  then  said  to  Mr.  Carson  that  she  could 
not  sign  it;  that  he  then  stated  that  perhaps 
he  coold  help  her;   that  he  then  braced  her 
arm  and  took  hold  of  her  wrist,  and  she  then 
forgot  how  to  spell  her  name;   that  the  in- 
stmment  was  not  fully  read  to  her.     The 
plaintiff  and  her  daughter  also  testified  that 
Dr.  WUlis  had  told  the  plaintiff  that  she  was 
uot  injured  much,  and  that  she  would  t>e  well 
in  two  weeks.    Am  to  what  occurred  at  this 


time  the  plaintiff  and  her  daughter  are  con- 
tradicted by  the  two  claim  agents  and  Mrs. 
Brier.  It  appears  to  be  admitted  that  as  a 
part  of  the  settlement  the  plaintiff  was  to  be 
taken  to  the  hospital  for  a  period  of  two 
weeks  at  the  def^dants'  expense;  but  this 
was  not  included  in  the  written  release. 

The  plaintiff  testified  that  she  was  induced 
to  sign  the  instrument:  First,  because  Dr. 
Willis  had  repeatedly  told  her  she  would  be 
well  in  two  weeks,  and  this  was  reiterated 
by  Mr.  Carson  at  the  time;  and,  second, 
because  she  agreed  with  Mr.  Carson  that  if 
she  was  not  well  in  two  weeks,  it  should  not 
be  a  settlement  in  full,  but  simply  a  payment 
on  account  On  March  29th,  the  day  follow- 
ing, the  plaintiff  was  taken  to  the  Seattle 
general  hospital  where  she  remained  for 
three  months,  and  was  treated  by  the  com- 
pany's physician.  Two  days  after  being  tak- 
en to  the  hospital,  while  returning  from  a 
lavatory,  she  fell  prostrate  on  the  floor,  and 
from  that  date  until  the  time  of  the  trial 
she  had  been  constantly  confined  to  her  bed 
and  unable  to  walk  or  to  care  for  herselt 

Prior  to  the  time  of  the  accident  the  plain- 
tiff was  in  good  health.  She  had  some  busi- 
ness experience,  and  had  earned  at  one  time 
$100  per  month  as  Assistant  Secretary  Of 
State  for  the  state  of  Colorado. 

As  to  the  seriousness  of  her  condition  and 
the  probability  of  her  recovery,  the  evidence 
of  the  physicians  who  testified  upon  the  trial 
is  conflicting.  In  the  opinion  of  certain  of 
the  physicians  her  recovery  was  doubtful, 
and  if  a  recovery  at  all  should  take  place, 
the  period  of  time  which  would  elapse  before 
such  recovery  would  be  measured  by  years 
rather  than  weeks  or  months. 

The  cause  was  tried  to  the  court  and  a 
Jury.  A  verdict  was  returned  for  the  plain- 
tiff in  the  sum  of  $7,900  after  deducting  the 
$500  which  the  plaintiff  had  previously  re- 
ceived. The  defendants  moved  that  a  Judg- 
ment non  obstante  veredicto  be  entered  in 
their  favor;  and  if  this  motion  should  be 
denied  the  defendants  moved  for  a  new  trial 
upon  the  ground,  among  others,  of  excessive 
damages.  The  motion  for  Judgment  notwith- 
standing the  verdict  was  overruled.  On  the 
motion  for  new  trial  the  court  ordered  that 
if  the  plaintiff  would  elect  to  accept  a  verdict 
for  $4,500  rather  than  for  $7,900,  the  motion 
for  a  new  trial  would  be  overruled.  The  plain- 
tiff refused  to  consent  to  the  reduction.  The 
motion  for  a  new  trial  was  granted.  The  de- 
fraidants  appeal,  and  the  plaintiff  prosecutes 
a  cross-appeal. 

Two  questions  are  to  be  determined :  First 
did  the  court  err  in  refusing  to  grant  th# 
appellants*  motion  for  a  Judgment  notwith- 
standing the  verdict ;  and,  second,  was  there 
an  abuse  of  discretion  on  the  part  of  the  trial 
court  in  ordering  the  reduction  of  the  ver- 
dict, or  in  the  alternative,  granting  a  new 
trial? 

[1]  I.  In  support  of  the  motion  for  Judg- 
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ment  notwithstanding  the  verdict.  It  is  claim- 
ed there  Is  not  Bufficient  evidence  support- 
ing the  charge  of  fraud  in  the  settlement  to 
jQStify  the  court  in  submitting  that  question 
to  the  Jury.  In  cases  of  this  kind  the  rule 
appears  to  be  that  where  ^  party  claims  there 
was  fraud  or  overreaching  in  the  settlement, 
the  burden  is  upon  the  one  making  the  charge 
to  sustain  it  by  evidence  which  is  clear  and 
convincing.  Pederson  v.  Seattle,  etc.,  Street 
By.  Co.,  6  Wash.  202,  33  Pac.  351,  34  Pac. 
665;  Nath  v.  O.  B.  &  N.  Co.,  72  Wash.  664, 
131  Pac.  251. 

[2]  In  this  case,  if  the  evidence  of  the 
plaintiff  and  her  daughter  is  to  be  believed, 
then  there  was  sufficient  evidence  on  this 
question  to  sustain  the  verdict  of  the  Jury. 
Where  the  evidence  is  conflicting  and  the  ev- 
idence offered  on  the  part  of  the  plaintiff  is 
sufficient,  if  believed  by  the  Jury,  to  sustain 
the  charge  of  fraud,  the  question  is  for  the 
Jury  to  determine.  It  is  not  the  province  of 
the  court  to  weigh  the  conflicting  evidence 
and  determine  the  question  de  novo.'  The 
court  can  only  inquire  as  to  whether,  if  the 
evidence  were  undisputed,  it  could  be  said  to 
be  clear  and  convincing.  Speaking  on  this 
question,  the  court,  in  Westby  v.  Washington 
B.  L.  &  M.  Co.,  40  Wash.  289,  82  Pac.  271, 
said :  "On  the  proposition  of  the  settlement, 
the  testimony  is  absolutely  conflicting.  But 
if  the  statements  of  the  respondent  and  his 
witnesses  are  true,  the  execution  of  the  al- 
leged release  was  the  perpetration  upon  him 
of  a  most  flagrant  and  palpable  fraud.  These 
questions  having  been  submitted  to  the  Jury, 
under  proper  instructions,  there  being  no  as- 
signment of  erroneous  Instructions,  and  the 
testimony  being  sufficient,  if  uncontradicted, 
to  sustain  a  Judgment,  this  court  will  not  un- 
dertake to  weigh  such  testimony.  If  It  did, 
it  would  simply  be  the  substitution  of  the 
judgment  of  this  court  for  the  Judgment  of 
the  Jury  on  the  weight  of  the  testimony  and 
the  credibility  of  the  witnesses,  a  substitu- 
tion not  authorized  by  the  law." 

II.  The  trial  court  ordered  a  reduction  of 
the  verdict  from  $7,900  to  $4,500,  or,  in  the 
alternative,  a  new  trial.  The  respondent  de- 
clined to  elect  to  take  the  reduction.  The 
court,  in  passing  upon  the  motion  for  a  new 
trial,  stated  that  subsequent  to  the  time 
when  the  verdict  was  returned  he  had  had  a 
conversation  with  Dr.  C.  A.  Smith,  one  of  the 
commission  appointed  by  the  court  to  exam- 
ine the  plaintiff  prior  to  the  trial,  and  a  wit- 
ness thereat  In  this  conversation  Dr.  Smith 
stated  that,  if  he  had  known  the  history  of 
the  respondent's  case  at  the  time  he  testified 
as  it  was  told  to  him  afterwards,  his  testi- 
mony would  have  been  somewhat  modified. 
The  court  also  stated  that  it  had  searched 
the  recent  decisions  of  this  court  relative  to 
the  allowance  of  damages  in  traumatic  neu- 
rasthenia cases,  especially  the  cases  reported 
In  62,  65,  and  67  Washington  Beports— with- 
out designating  the  particular  decisions  oth- 


er than  that  of  Edwards  t.  Seattle,  B.  &  S. 
By.  Co.,  62  Wash.  77,  113  Pac.  563— and  had 
found  that  "In  all  of  those  instances  the 
court  reduced  verdicts  on  traumatic  neuras- 
thenia. In  each  instance,  as  I  remember  it, 
to  the  sum  of  $5,000."  It  appears  that  in 
ordering  a  reduction  of  the  verdict,  the  ex- 
ercise of  the  court's  discretion  was  predicat- 
ed largely  upon  the  conversation  had  with 
Dr.  Smith,  and  upon  its  view  of  what  this 
court  had  done  in  the  way  of  reducing  ver- 
dicts in  traumatic  neurasthenia  cases. 

[3, 4]  The  conversation  with  Dr.  Smith  was 
dehors  the  record.  Neither  party  had  an  op- 
portunity to  cross-examine  him  upon  the 
statements  made;  and  such  a  conversation 
should  not  be  permitted  to  influence  Judicial 
action.  We  think  the  court  was  also  in  er- 
ror in  Interpreting  the  decisions  of  this  court 
as  fixing  a  measure  of  damages  to  be  allow- 
ed in  traumatic  neurasthenia  cases  at  the 
sum  of  $5,000.  We  have  searched  with  dUl- 
gence  the  volumes  to  which  the  trial  Judge 
especially  referred,  and  can  And  nothing  in 
the  cases  there  reported  where  the  question 
of  traumatic  neurasthenia  was  involved  to 
Justify  the  belief  that  a  fixed  rule  upon  the 
question  of  damages  in  such  cases  had  been 
adopted  by  this  court.  Every  case,  in  a 
large  measure,  must  depend  upon  its  own 
facts  and  circumstances.  In  some  cases  of 
traumatic  neurasthenia  $5,000  In  damages 
might  be  grossly  excessive,  while  in  others, 
it  might  be  totally  inadequate  to  compen- 
sate for  the  injury  sustained.  Whether  a 
reduction  should  be  made  in  a  verdict,-  or  in 
the  alternative  a  new  trial  given,  Is  a  mat- 
ter which  is  addressed  to  the  sound  discre- 
tion of  the  trial  court,  and  the  appellate 
court  will  only  Interfere  with  the  exercise  of 
such  discretion  where  there  has  been  an 
abuse  shown. 

In  Walt  V.  Bobertson  Mortgage  Co.,  37 
Wash.  282,  79  Pac.  926,  it  is  said :  "The  ap- 
pellant contends  that  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  of  the  Jury  is 
the  only  question  before  this  court  On  the 
other  hand,  the  respondents  contend  that  an 
abuse  of  discretion  in  granting  the  new  trial 
is  the  only  question  before  us.  Manifestly 
the  theory  of  the  respondents  is  the  correct 
one,  as  such  questions  are  always  addressed 
to  the  sound  discretion  of  the  trial  court,  and 
an  appellate  court  will  only  interfere  with 
the  exerdse  of  that  discretion  where  an 
abuse  is  shown." 

[S]  In  the  present  case  we  think  there  was 
such  an  abuse  of  discretion  as  to  require  a 
reversal  of  the  Judgment 

There  was  substantial  evidence  In  the  rec- 
ord to  sustain  the  amount  of  the  verdict  re- 
turned. The  respondent,  for  a  period  of  ap- 
proximately 21  months,  had  been  confined  to 
her  bed,  suffering  from  the  affliction,  and  un- 
able to  care  for  herself.  A  number  of  doc- 
tors testified,  in  substance,  that  her  perma- 
nent recovery  was  exceedingly  doubtful,  and 


Digitized  by 


Google 


Waah.) 


CATTON  y.  REEHUNO 


669 


if  sucli  should  take  place  It  would  be  effect- 
ed in  a  period  of  time  which  would  be  meas- 
ured by  years  rather  than  weeks  or  months. 
The  trial  court,  in  passing  upon  the  motion 
for  a  new  trial  and  speaking  upon  her  condi- 
tion at  the  time  of  the  trial,  stated :  "Wheth- 
er genuine  or  assumed,  she  certainly  present- 
ed a  pitiable  condition  before  the  jury."  And 
further  said  that  he  did  not  think  she  was 
"faking."  Had  the  trial  court  based  its  ac- 
tion in  ordering  a  reduction  of  the  rerdict 
upon  its  conclusion  after  weighing  the  con- 
flicting eridence  In  the  record,  a  different 
question  would  then  have  been  here  present- 
ed. But  we  think  a  reduction  Influenced  by 
matters  outside  the  record,  coupled  with  an 
incorrect  interpretation  of  the  decisions  in 
traumatic  neurasttieala  cases,  should  not  be 
permitted  to  stand  when  there  is  substantial 
evidence  in  the  record  to  support  the  amount 
of  the  verdict,  and  this  court,  had  the  trial 
court  permitted  it  to  come  here  without  a  re- 
duction, would  not  have  interfered  therewith. 
The  judgment  will  be  reversed,  and  the 
otuse  remanded,  -with  direction  to  the  su- 
perior court  to  enter  a  Judgment  upon  the 
verdict. 

GROW,   C.   J.,   and   ELLIS,   GOSH,   and 
CHADWICK,  JJ.,   concur. 


CATTON  V.  REEHLING  et  aL 

(Supreme  Court  of  Washington.    Feb.  10, 
1914.) 

Execution  ({  3*) — Judgments — When  Tbst 

Mat  Issue— Statutes. 

Hem.  &  Bal.  Code,  §{  459,  460,  provid- 
ing that  after  six  years  from  the  rendition  of  a 
judgment  it  shall  cease  to  be  a  lien,  by  implica- 
tion makes  an  execution  valid  if  issued  within 
six  years ;  and  the  former  statute,  Rem.  &  Bal. 
Code,  I  610,  providing  that  an  execution  issued 
more  than  five  years  after  rendition  of  judgment 
is  void,  is  superseded. 

[£d.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  fi  3,  144;  Dee.  Dig.  |  3.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  G.  M.  Easterday, 
Judge. 

Action  by  Grace  N.  Catton  against  Jolm 
3.  Reehllng  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Reversed. 

Jnllns  Baldwin,  of  Seattle,  for  appellant 
W.  W.  Keyes,  John  C.  Stallcup,  and  Evan 
8.  Stallcup,  ail  of  Tacoma,  for  respondents. 


MOUNT,  J.  The  plaintiff,  brought  this 
action  to  restrain  the  enforcement  of  a  cer- 
tain Judgment  against  property  claimed  by 
her.  Upon  a  trial  of  the  case  the  court  de- 
nied the  relief  prayed  for.  The  plaintiff  has 
appealed. 

There  la  no  dispute  upon  the  principal 
facts,  which  are  as  follows:  On  the  19th 
day  of  June,  1906,  one  B.  M.  Durant  secured 


a  Judgment  in  the  superior  court  for  Spokane 
county  for  $1,319.32  and  costs  against  Wil- 
bur F.  Catton  and  Grace  N.  Catton.  In  Feb- 
ruary, 1911,  Grace  N.  Catton  brought  an  ac- 
tion for  a  divorce  in  King  county  against 
Wilbur  F.  Catton.  At  about  the  time  this 
divorce  action  was  brought,  Wilbur  F.  Cat- 
ton  confessed  judgment  in  favor  of  John  J. 
Reehling,  in  Pierce  county,  for  $1,700.  There- 
upon Reehllng  and  the  sheriff  of  Pierce  coun- 
ty were  made  parties  to  the  divorce  action. 
Subsequently  a  divorce  was  granted  to  the 
appellant  and  the  property  was  divided  be- 
tween the  appellant  and  her  husband.  The 
judgment  in  favor  of  Reehllng  against  Catton 
was  declared  to  be  void  as  to  the  appellant 
The  decree  in  the  divorce  case  provided  that 
the  property  awarded  to  the  parties  w&b 
subject  to  a  lien  in  favor  of  either  for  any 
sum  which  either  might  be  compelled  to  pay 
for  bis  or  her  protection  on  account  of  the 
failure  of  the  other  to  pay  obligations  deter- 
mined in  the  decree.  An  appeal  was  taken 
from  that  judgment  to  this  court,  where  the 
Judgment  was  affirmed.  Catton  v.  Catton,  69 
Wash.  130,  124  Paa  387.  In  that  case,  re- 
ferring to  the  Judgment  confessed  by  Wil- 
bur F.  Catton  in  favor  of  John  J.  Reehllng, 
we  said :  "The  debt,  therefore,  could  not  be 
collected  from  either  the  separate  or  com- 
munity property  of  the  plaintiff  or  her  hus- 
band." Thereafter  on  May  26,  1011,  the  ap- 
pellant paid  to  Durant  the  sum  of  $1,407.80, 
being  the  amount  of  the  Judgment  against 
Catton  and  wife,  and  took  an  assignment  of 
that  Judgment    Afterwards  on  December  a 

1911,  the  appellant  caused  an  execution  to 
be  issued  upon  the  Judgment  which  had  been 
assigned  to  her  by  Durant,  and  certain  prop- 
erty of  Mr.  Catton  was  sold  and  bid  in  by 
Mrs.   Catton.     Thereafter  on  February  17, 

1912,  the  sale  was  confirmed.  Afterwards  on 
September  20,  1912,  Reehling  caused  an  ex- 
ecution to  issue  upon  his  judgment  against 
Mr.  Catton  for  $1,700,  which  execution  was 
levied  upon  the  property  purchased  by  Mrs. 
Catton  at  the  execution  sale  upon  the  Du- 
rant Judgment.  Upon  these  facts  the  trial 
court  concluded  that  the  appellant  was  not 
entitled  to  have  the  sale  of  the  property 
under  the  Reehling  Judgment  restrained. 
The  apparent  reason  of  the  court  for  so 
holding  was  tliat  the  execution  issued  upon 
the  Judgment  assigned  by  Durant  to  Mrs. 
Catton  was  issued  more  than  five  years  after 
the  entry  of  that  Judgment  and  was  there- 
fore void. 

Two  principal  questions  are  argued  by  the 
appellant  to  the  effect :  First,  that  the  Reeh- 
ling Judgment  is  void  and  unenforceable 
against  the  appellant  or  the  community  of 
Catton  and  wife,  for  the  reason  that  it  was 
so  adjudged  in  the  case  of  Catton  v.  Catton 
et  al.,  supra;  and,  second,  that  the  court 
erred  in  concluding  that  the  execution  upon 
the  Durant  judgment  was  void  because  it 
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was  not  Issned  within  five  years  from  the 
date  of  the  Judgment 

We  may  assume,  for  the  purposes  of  this 
case,  that  what  we  said  In  the  case  of  Cat- 
ton  T.  Catton  et  al.,  supra,  that  the  Reehllng 
debt  could  not  be  collected  from  either  the 
separate  or  conimunlty  property  of  the  appel- 
lant or  her  husband.  Is  dictum,  as  the  re- 
spondents argue,  In  so-  far  as  It  relates  to  the 
enforcement  3f  the  Reehllng  Judgment 
against   the  property  of  Wilbur  F.   Catton. 

We  pass  then  to  the  second  and  controlling 
question  In  the  case,  whether  an  execution 
was  lawfully  issued  upon  the  Durant  Judg- 
ment after  Ave  years  from  the  date  of  that 
Judgment  The  Judgment  in  ftiror  of  Du- 
rant was  entered  on  June  19,  1906.  It  was  a 
valid  Judgment  against  Mr.  and  Mrs.  Catton 
and  continued  to  be  a  lien  against  their 
property  for  six  years.  Rem.  &  Bal.  Code,  S 
459. 

Section  510,  Rem.  ft  Bal.  Code,  provides 
that:  "If  a  period  of  five  years  shall  have 
elapsed  without  an  execution  being  Issued  on 
such  Judgment,  then  execution  shall  not  is- 
sue thereafter  until  such  Judgment  shall  be 
revived  In  the  manner  provided  by  law." 
Respondent  argues  that  this  section  controls, 
and  that  the  execution  which  issued  upon 
the  Judgment  was  invalid,  and  the  sale  there- 
under is  void.  Dalgardno  v.  Barthrop,  40 
Wash.  191,  82  Pac.  285;  Brier  v.  Traders' 
Nat  Bank,  24  Wash.  69S,  64  Pac.  831 ;  Pack- 
wood  V.  Brlggs,  25  Wash.  530,  65  Pac.  846; 
Hewitt  V.  Root  31  Wash.  312,  71  Pac.  1021; 
and  Whitworth  v.  McKee,  32  Wash.  86,  T2 
Pac.  1046 — are  cited  to  sustain  this  conten- 
tion. But  it  will  be  noted  that  those  cases 
arose  upon  contracts  which  had  been  entered 
into  or  Judgiments  which  had  be«i  obtained 
prior  to  the  passage  of  the  law  of  1897  (Laws 
1897,  p.  52),  which  provides :  "After  the  ex- 
piration of  six  years  from  the  rendition  of 
any  Judgment  it  shall  cease  to  be  a  Hen  or 
charge  against  the  estate  or  person  of  the 
Judgment  debtor."  And:  "No  suit  action, 
or  other  proceedings  shall  ever  be  had  on 
any  Judgment  rendered  in  the  state  of  Wash- 
ington by  which  the  lien  or  duration  of 
such  Judgment  dalm  or  demand,  shall  be 
extended  or  continued  in  force  for  any  great- 
er or  longer  period  than  six  years  from  the 
date  of  the  entry  of  the  original  Judgment" 
Rem.  &  Bal.  Code,  §{  459  and  460. 

In  Seattle  Brewing  &  Malting  Co.  v.  Dono- 
frio,  59  Wash.  98,  109  Pac.  335,  we  had  occa- 
sion to  consider  the  effect  of  these  statutes 
of  1897  upon  the  statutes  then  in  force.  We 
there  said :  "While  the  act  of  1897  does  not 
in  express  terms  create  or  continue  the  ex- 
istence of  Judgment  liens,  yet  the  Implication 
that  a  Judgment  lien  exists  for  a  period  of 
six  years  from  the  date  of  the  entry  of  the 
original  Judg;ment  is  plain  and  unavoidable." 
Then,  after  setting  forth  the  substance  of 
the  sections  referred  to,  we  continued:  "It 
is  very  plain  from  these  provisions  that  the 


Legislature  intended  that  Judgment  liens 
should  continue  for  six  years  without  re- 
newal or  revival,  and  that  no  action  or  pro- 
ceeding of  any  character  would  lie  to  ex- 
tend the  lien  beyond  that  period."  Then, 
after  referring  to  decisions  of  this  court 
where  we  held  that  the  act  of  1897  was  un- 
constitutional and  void  as  to  pre-existing 
Judgments  and  contracts  and  to  cases  where 
It  was  held  that  execution  and  Judicial  sales 
made  more  than  five  years  after  the  date  of 
the  entry  of  the  Judgment  without  revival 
were  void,  we  said:  "It  will  thus  be  seen 
that  the  direct  question  as  to  the  commence- 
ment or  duration  of  a  lien  under  the  act  of 
1897  is  here  presented  for  the  first  time,  and 
we  see  no  escape  from  the  conclusion  that  the 
lien  commences  with  the  entry  of  the  Judg- 
ment of  the  superior  court  and  expires  at  the 
end  of  six  years  from  that  date."  We  think 
it  follows  from  this  decision  that  section  510 
of  Rem.  &  Bal.  Code  is  superseded  by  the  act 
of  1897,  supra. 

It  is  argued  by  the  respondent  that  the 
act  of  1897  deals  with  Judgment  liens  and  not 
executions,  and  that  liens  and  executions  are 
two  entirely  different  subjects;  that  one  stat- 
ute regulating  the  duration  of  a  Judgment 
lien  and  another  requiring  that  an  execution 
must  issue  in  a  shorter  period  are  entirely 
consistent  with  each  other.  It  would  be  idle, 
we  think,  to  say  that  a  Judgment  lien  ex- 
ists and  that  no  execution  can  be  issned 
thereon.  We  think  it  was  the  manifest  in- 
tention of  the  Legislature  in  the  passage  of 
the  act  of  1897  to  authorize  an  execntion 
where  there  was  a  Judgment  lien,  because 
such  lien  without  the  right  to  an  execution 
to  enforce  it  is  of  no  effect  or  value.  lilly- 
Brackett  Co.  v.  Sonnemann,  50  Wash.  487,  97 
Paa  505,  is  referred  to  as  sustaining  the  con- 
tention of  the  respondents.  We  held  in  that 
case  that  an  action  could  be  maintitlned  In 
this  state  upon  a  foreign  Judgment  We 
there  said :  "There  Is  no  prohibition  against 
an  action  upon  a  Judgment  or  to  establish  the 
lien."  We  were  there  discussing  the  right  to 
maintain  an  action  upon  a  foreign  judgment 
entered  within  six  years.  We  did  not  dis- 
cuss or  decide  that  there  was  any  distinctloD 
between  the  lien  of  a  Judgment  and  the  right 
to  an  execution  thereon.  Prior  to  the  act  of 
1897  the  statutes  made  the  right  to  an  ex- 
ecution coextensive  with  the  lien.  8ee  Rem. 
ft  Bal.  Code,  S$  445  and  510.  The  same  re- 
sult was  clearly  intended  by  the  act  of  1S97. 

In  view  of  our  conclusion  that  the  jndg- 
ment  obtained  by  Durant  against  Mr.  and 
Mrs.  Catton  in  1906  was  a  valid  lien  upon 
their  property  for  a  period  of  six  years  and 
that  execution  might  issue  thereon  at  an; 
time  within  that  period,  we  think  the  lower 
court  erred  in  holding  that  the  execntion 
and  sale  thereunder  were  void. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  to  the 
lower  court  to  enter  a  decree  restraining  the 
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sale  of  the  property  of  Mrs.  Gatton  upon  the 
Judgment  of  Beebllng. 

CROW,  C.  J.,  and  PARKER,  MORRIS,  and 
FUIXERTON,  33.,  concur. 


CROUP  V.  DE  MOSS  et  aL 

(Supreme  Court  of  Washington.     Feb.  14, 
1914.) 

1.  Trusts  (J  "63%*)  —  Resulximq  T^ust  — 
Statute  or  Fbauds. 

The  mere  failure  to  carry  out  an  oral 
agreement  to  purchase  land  for  another  will 
not  give  rise  to  a  resulting  trust,  the  agree- 
ment being  void  under  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Trusts, 
Cent.  Mg.  S  98;  Dec.  Dig.  |  63%.»1 

2.  Trusts  (|  83»>— Resulting  Trust. 

Where  defendant  agreed  to  purchase  land 
for  plaintiff,  and  plaintiff  delivered  to  defend- 
ant a  part  of  the  price,  a  resulting  trust  for  a 
part  of  the  land  arises  upon  defendant's  breach. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  121-124;   Dec.  Dig.  §  83.»] 

3.  Trusts  (i  89*)— -Resulting  Trust. 

In  order  to  establish  a  resulting  trust, 
plaintiff  is  held  to  the  same  strict  rules  of 
proof  which  are  required  for  the  establishment 
of  fraud. 

[Ed.  Note.— For  other  cases,  see  TmstB, 
Cent  Dig.  f§  134-137;   Dec.  Dig.  |  89.*] 

4.  Vendor  and  Pubobasxr   (S  23©*)— Boka 
Fide  Purchaser. 

Where  one  who  agreed  to  purchase  land 
for  another,  and  received  the  purchase  money, 
wrongfully  took  the  title  in  bis  own  name,  a 
purchaser  from  the  wrongdoer  who  buys  for 
valne  and  without  notice  takes  the  property 
free  from  any  resulting  trust 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fg  583-600;   Dec  Dig.  { 

5.  Trusts  (J  89*)  —  Resulting  Trust  — Ac- 
tions to  Establish— Evidence. 

In  an  action  to  establish  a  resulting  trnat, 
evidence  held  insufficient  to  show  that  plaintiff 
had  delivered  to  defendant  the  purchase  price 
of  land,  the  title  to  which  he  claimed  defend- 
ant wrongfully  took  in  his  own  name. 

[Ed.  Note. — For  other  cases,  see  Trusts, 
Cent  Dig.  88  134-137;   Dec.  Dig.  8  89.»] 

6.  Costs  (§  12*)— Allowance  of  Costs. 

The  allowance  of  costs  rests  largely  in  the 
discretion  of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  II  20,  22,  23;    Dec.  Dig.  |  12.*] 

Department  1.  Appeal  from  Superior  Court, 
Walla  Walla  County;  Thos.  H.  Brents,  Judge. 

Action  by  E.  W.  Croup  against  W.  N.  De 
Moss  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.     Affirmed. 

W.  F.  Crowe,  of  Walla  Walla,  for  appel- 
lant J.  G.  Thomas  and  W.  A.  Toner,  both  of 
Walla  Walla,  for  respondents. 

ELLIS,  J.  In  this  action,  the  plaintiff 
sought  to  establish  a  resulting  trust  in  bis 
favor  In  an  undivided  one-fourth  Interest  Id 
certain  mining  claims  located  in  Warren 
mining  district  In  Idaho  county,  Idaho.  The 
material  facts  which  we  have  been  able  to 
gather  from  the  deplorably  confused  record 


are  as  follbws:  The  group  of  mining  claims 
In  question  were  in  1907  owned,  an  undivided 
one-half  by  the  plalntUF,  an  undivided  one- 
fourth  by  the  defendant  De  Moss  and  an  un- 
divided one-fourth  by  one  Scales  of  Grange- 
vllle,  Idaho.  It  was  the  purchase  of  this 
last-mentioned  one-fourth  Interest  by  the  de- 
fendant Snell,  after  an  option  thereon  had 
been  taken  by  the  defendant  De  Moss,  which 
option  the  plaintiff  claims-  was  taken  for  his 
benefit  and  should  have  been  in  Ms  name, 
which  gave  rise  to  the  present  controversy. 
The  plaintiff  did  all  of  the  assessment  work, 
amounting  to  $400,  on  all  of  the  claims,  for 
the  year  1907.  The  portion  of  this  assess- 
ment work  which  should  have  been  borne  by 
De  Moss  and  by  Scales  was  $100  each.  In 
1908  De  Moss  did  all  of  the  assessment  work 
upon  the  claims,  and,  early  in  1909,  attempted 
to  forfeit  by  advertisement,  the  half 'interest 
in  the  claims  owned  by  the  plaintiff.  In  the 
fall  of  1907,  there  seems  to  have  been  some 
negotiation  between  the  plaintiff  and  Scales 
for  the  sale  to  the  plaintiff  of  the  one-fourth 
Interest  then  owned  by  Scales.  The  price 
fixed  by  Scales  for  this  Interest  was  $500. 
About  the  time  the  defendant  De  Moss  start- 
ed to  the  claims  to  do  the  assessmoit  work 
for  1908,  the  plaintiff  asserts  that  De  Moss 
agreed  to  visit  Scales  and  endeavor  to  se- 
cure an  option  on  the  Scales  interest  for 
the  plaintiff,  and  in  the  plaintiff's  name. 
About  October  28, 1908,  on  his  return  from  do- 
ing the  assessment  work,  the  defendant  De 
Moss  secured  an  option  in  his  own  name 
from  Scales  for  a  consideration  of  $300,  to  be 
paid  on  or  before  January  1,  1910,  and,  as 
a  further  consideration,  agreed  to  settle  for 
the  annual  assessment  work  due  from  Scales 
for  the  years  1907  and  1908,  and  to  do  the  as- 
sessment work  for  the  year  1009.  In  July, 
1909,  the  defendant  De  Moss,  assuming  that 
he  was  then  the  owner  of  a  three-fourths  in- 
terest in  the  claims,  consisting  of  his  own 
original  one-fourth  and  the  half  interest 
formerly  belonging  to  the  plaintiff,  which  he 
claimed  plaintiff  had  forfeited  by  failure  to 
do  the  assessment  woik  of  1908,  and  having 
an  option  on  the  remaining  fourth  interest 
(De  Moss  thus  claiming  to  control  all  In- 
terests in  the  claims),  entered  Into  a  contract 
to  sell  to  the  defendant  Snell  and  one  Hoyt 
an  undivided  one-half  interest  in  the  claims. 
In  consideration  that  Snell  and  Hoyt  furnish 
$800  to  equip  and  put  the  mine  on  a  paying 
basis.  The  record  fairly  shows  that  Hoyt 
and  Snell  have  carried  out  this  agreement, 
and  it  is  admitted  that  on  August  10,  1910, 
they  received  a  deed  from  De  Moss  for  an 
undivided  one-half  interest  In  the  claims. 
During  the  continuance  of  the  option  which 
De  Moss  had  taken  for  the  Scales  interest, 
De  Moss,  being  unable  to  pay  the  $300  pur- 
chase price,  procured  the  necessary  money 
from  Snell,  and  about  December  31,  1909,  a 
deed  was  made  by  Scales  to  De  Moss,  con- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dlx.  Key-No.  Series  A  Replr-Indexes 
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Teying  this  one-fonrth  Interest.  It  Is  claimed 
that  this  deed  was  not  delivered  until  Jan- 
uary 4, 1910,  after  the  option  had  expired,  but 
we  think  that  it  suflSclently  appears  that 
Scales  made, the  deed  in  pursuance  of  the 
option.  Shortly  after  the  deed  from  De  Moss 
to  Hoyt  and  Snell,  conveying  an  undivided 
one-half  interest  in  the  mining  claims,  the 
plaintiff,  Croup,  brought  an  action  In  Idaho 
to  set  aside  the  proceedings  under  which  his 
one-half  Interest  In  the  claims  had  been  for- 
feited by  advertisement.  In  that  action  he 
secured  a  decree  quieting  his  title  to  an  un- 
divided one-half  of  the  claims.  The  steno- 
graphic report  of  the  testimony  in  that  ac- 
tion, as  given  by  both  De  Moss  and  Croup, 
was,  by  stipulation,  made  evidence  in  the 
present  case.  The  defendant  Humboldt 
Quartz  &  Placer  Mining  &  Milling  Company 
has  coHtracted  to  purchase  a  half  interest 
in  the  claims,  Including  the  one-fourth  in- 
terest originally  owned  by  Scales.  It  is  ad- 
mitted that  nothing  has  been  paid  on  this 
contract,  and  the  plalntUf  asks  that  any  pay- 
ment to  be  made  upon  it  be  made  to  him  to 
the  extent  of  this  one-fourth  Interest  which 
he  daims.  The  present  action  was  tried  to 
the  court  without  a  Jury.  The  evidence  was 
conflicting  in  every  material  particular,  and 
the  court,  without  making  formal  findings,  so 
far  as  the  record  shows,  other  than  the  find- 
ing Included  in  the  preamble  to  the  Judgment 
that  it  appeared  to  the  court  that  the  evi- 
dence was  Insufficient  to  establish  the  trust 
alleged  In  the  plaintih  a  complaint  or  to  en- 
title the  plaintiff  to  the  relief  prayed  for, 
adjudged  that  the  action  be  dismissed  with- 
out costs  to  either  party.  The  plaintiff  ap- 
peals. 

The  appellant  insists  that  a  trust  resulted 
from  three  circumstances:  First,  that  De 
Moss  agreed  to  take  the  option  on  the  Scales 
interest  in  the  appellant's  name,  and  for  the 
appellant's  sole  benefit ;  second,  that  the  ap- 
pelant paid  a  part  of  the  purchase  price,  and 
offers  now  to  pay  the  5300  advanced  by  Snell ; 
and  third,  that  the  respondent  Snell  knew  of 
the  appellant's  claims  in  the  premises  when 
he  took  the  deed  from  De  Moss,  conveying 
the  quarter  Interest  purchased  from  Scales. 

[1,  2]  The  evidence  as  to  whether  there  was 
any  agreement  between  the  appellant  and  the 
respondent  De  Moss  touching  the  taking  of 
the  option  was  In  sharp  conflict.  If  there 
was  any,  it  was  an  oral  agreement  Eind  relat- 
ed to  an  Interest  to  be  acquired  In  real  estate. 
Standing  alone,  it  was  therefore  unenforce- 
able under  the  statute  of  frauds.  It  is  no 
answer  to  say  that  the  failure  to  carry  out 
such  an  agreement  was  a  fraud  opening  the 
whole  transaction  to  parol  proof.  To  so  hold 
would  be  to  abrogate  the  statute  and  make 
every  contract  rest  in  parol  proof  upon  a 
mere  allegation  of  Its  breach.  1  Perry,  Ti-usts 
(6th  Ed.)  f  134.  It  is  clear,  therefore,  that 
this  agreement,  assuming  that  it  existed,  cre- 
ated no  trust  in  the  mining  claims,  or  in  the 


title  acquired  by  De  Moss  through  the  deed 
from  Scales,  made  in  pursuance  of  the  op- 
tion, unless,  from  other  circumstances,  there 
was  a  trust  arising  or  resulting  by  implica- 
tion of  law.  If  such  a  trust  ever  existed,  it 
arose  immediately  upon  the  execution  of  the 
papers  by  which  the  title  passed  from  Scales 
to  De  Moss.  It  vested  the  instant  the  deed 
was  taken,  or  not  at  all.  It  could  not  result 
from  a  prior  oral  agreement  alone  or  from 
subsequent  payment  or  tender  of  the  pur- 
chase price  by  the  appellant.  1  Perry,  Trusts 
(6th  Ed.)  S  136;  Bowen  t.  Hughes,  5  Wasb. 
442,  32  Pac.  98.  It  must  have  arisen,  if  at 
all,  either  by  payment  of  the  entire  purcliase 
price  by  the  appellant  at  the  time  the  option 
was  taken  up  and  the  deed  made,  in  whlcli 
case  the  title  to  the  entire  one-fourth  In- 
terest would  be  held  in  trust  for  the  appel- 
lant, or  It  must  have  arisen  pro  tanto  by  the 
payment  of  an  aliquot  part  of  the  purchase 
price  by  the  appellant.  In  which  case  it  would 
vest  an  equitable  title  to  an  aliquot  part  of 
the  one-fourth  Interest  proportional  to  such 
payment  Guthrie  v.  OhiUock,  6  Wash.  283, 31 
Pac  871. 

[3-E]  It  is  clear,  therefore,  that  the  appel- 
lant's claim  of  a  resulting  trust  in  his  favor 
must  stand  or  fall  by  the  evidence  as  to 
whether  of  not  he  paid  any  part  of  the  pur- 
chase price  of  the  Scales  interest  on  or  be- 
fore the  conveyance  of  that  interest  to  De 
Moss.  In  order  to  establish  a  resulting  trust, 
a  plaintiff  is  held  to  the  same  strict  rules 
of  proof  which  are  required  for  the  estab- 
lishment of  fraud.  His  proof  of  facts  es- 
tablishing the  resulting  trust  must  be  clear 
and  convincing.  Denny  t.  Holden,  65  'Wash. 
22, 103  Pac.  1109. 

.  "In  order  to  establish  the  fact  that  a  trust 
has  been  created  by  implication,  on  the 
ground  that  an  estate  has  been  purchased  in 
the  name  of  one  person,  but  the  money  or 
consideration  given  by  another.  It  must  be 
clearly  proved  that  such  payment  has  been 
made,  and  it  must  be  proved  to  have  been 
made  by  the  person  who  claims  the  benefit 
of  the  trust,  and  at  or  before  the  time  of 
the  purchase."  Jones,  Evidence  (2d  Ed.)  I 
420. 

The  law  applicable  to  the  case  here  pre- 
sented is  clearly  stated  by  the  Supreme  Judi- 
cial Court  of  Massachusetts  In  Bailey  t. 
Hemenway,  147  Mass.  326,  17  N.  B.  646,  as 
follows:  "When  the  money  for  the  pur- 
chase of  land  is  x>aid  or  furnished  by  one 
person,  and  the  deed  Is  taken  in  the  name 
of  another,  there  is  a  resulting  trust  created 
by  implication  of  law  in  favor  of  the  fo^ 
mer.  It  is  also  true  that,  when  one  person 
pays  the  money  for  a  spedflc  share — an  ali- 
quot part — of  the  land,  such  as  one-half  or 
one-quarter,  or  other  fixed  fraction  of  tbe 
whole,  and  the  title  to  the  whole  is  taken  to 
the  name  of  another,  a  trust  results  in  favor 
of  the  former  for  such  aliquot  part  But 
a  general  contribution  of  a  sum  of  money 
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towards  the  entire  purchase  la  not  sufficient 
to  produce  this  result.  When,  therefore,  one 
makes  an  oral  contract  with  another  that  the 
latter  shall  buy  land  on  Joint  account,  and 
be,  In  violation  of  the  contract,  takes  the 
deed  to  himself,  no  trust  results  in  favor  of 
the  former,  as  to  one-half  of  the  land,  unless 
It  is  shown  that  he  furnished  the  money  for 
the  one-half;  In  other  words,  that  it  was 
bought  with  his  money.  McUowan  v.  Mc- 
Uowan,  14  Gray  [Mass.]  119  [74  Am.  Dec. 
«68];  Flckett  v.  Durham,  109  Mass.  419;  Mc- 
Donongh  v.  O'^iicl,  113  Mass.  92;  Parsons  v. 
Phelan,  134  Mass.  109;  Ck>llln8  v.  Sullivan, 
135  Mass.  461;  Dudley  v.  Bachelder,  53  Me. 
403;  Smith  t.  Bamham,  3  Sumn.  435  [Fed. 
Caa.  No.  13,019].  •  •  •  A  resulting  trust 
depends  upon  the  fact  that  the  money  of  the 
person  claiming  it  was  used  in  the  purchase, 
and  it  cannot  be  raised  by  any  future  pay- 
ments or  tender.  'The  trust,'  says  Chancellor 
Kent,  'results  from  the  original  transaction 
at  the  time  it  takes  place,  and  at  no  other 
time,  and  it  is  founded  on  the  actual  pay- 
ment of  the  money,  and  on  no  other  ground. 
it  cannot  be  mingled  or  confounded  with  any 
subsequent  dealings  whatever.' " 

The  foregoing  principles  are  decisive  of 
the  case  before  us.  The  record  makes  it 
clear  that  Snell  Is  the  only  person  who  ever 
paid  any  actual  money  on  the  option  or  In 
consideration  for  the  deed.  The  only  evl- 
dmce  tending  to  show  that  the  appellant 
ever  i)aid  a  cent  upon  it  is  the  admitted  fact 
shown  by  the  option  Itself  that  the  respond- 
ent De  Moss  agreed  to  settle  for  Scales'  pro- 
portion of  the  assessment  work,  amoimting 
to  $100,  which  the  appellant  had  performed 
for  the  year  1907.  There  was  much  evidence 
tending  to  show  that  De  Moss  had  settled 
for  this  by  crediting  this  amount  of  $100 
upon  bis  account  against  appellant  for  the 
assessment  work  of  1908;  and.  In  bis  evi- 
dence at  the  Idaho  trial,  the  appellant  prac- 
tically admitted  this,  it  being  then  to  his  in- 
terest to  show  that  he  had  paid  De  Moss 
for  the  assessment  work  for  1908.  In  any 
event,  a  resulting  trust  conid  not  be  asserted 
as  against  the  respondent  Snell,  unless  he 
bad  notice  of  the  facts  out  of  which  such  a 
trust  would  arise  prior  to  the  time  he  ad- 
vanced the  purchase  price  and  received  the 
deed  of  the  property.  The  notice  which  the 
appellant  claims  to  have  given  to  Snell  of  his 
allied  interest  in  the  option  was  vague  and 
Indetlnite,  even  according  to  the  appellant's 
own  testimony,  and  is  utterly  denied  by  Snell. 
The  appellant  made  no  formal  assertion  of 
an  interest  under  the  deed  from  Scales  to 
De  Moss,  or  nnder  the  option  until  almost 
three  years  after  the  deed  was  made.  No 
sncb  assertion  was  made  or  attempted  until 
the  property  appears  to  have  become  valua- 
ble and  salable  at  a  large  profit.  These  are 
chvumstances  strongly  tending  to  discredit 
the  claim  now  made  that,  at  the  beginning. 


De  Moss  was  to  take  the  option  in  the  appel- 
lant's name  and  for  his  benefit,  or  that  the 
appellant  then  considered  that  he  had  fur- 
nished the  money  to  pay  for  the  Scales  In- 
terest or  any  part  of  it 

A  painstaking  examination  of  the  confused 
record  leads  us  to  the  same  view  expressed 
by  the  trial  court,  that  the  evidence  was 
wholly  insufficient  to  establish  the  trust  al- 
leged, either  in  whole  or  in  part 

[6]  The  respondents  gave  notice  of  appeal 
from  that  part  of  the  Judgment  refusing  to 
award  them  their  costs.  Inasmuch  as  the 
record  presents  one  of  those  unfortunate  con- 
troversies resulting  from  the  efforts  of  each 
of  the  persona  interested  in  property  Jointly 
owned  to  gain  a  control  over  the  entire  prop- 
erty and  deprive  the  other  of  his  Interest, 
we  think  the  question  of  costs  is  one  resting 
largely  within  the  discretion  of  the  trial 
court  We  find  no  sufficient  reason  for  dis- 
turbing the  Judgment 

It  is  affirmed. 

CKOW,  C.  J.,  and  MAIN,  CHADWIOK, 
and  G08K,  JJ.,  concur. 


WINSTON  et  nx.  v.  TERRACE. 

(Supreme  Court  of  Washington.     Feb.  16, 
1914.) 

1.  Appeal  and  Erbob   (|  1002*)— Vbbdict— 
CoNFUCTiNo  Evidence. 

That  version  of  conflicting  evidence  which 
tends  most  strongly  to  support  a  jury's  verdict 
must  be  assumed  as  true  on  appeal. 

[Ed.  Note. — For,  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3935-3937;  Dec  Dig.  S 
1002.*] 

2.  Appeal  and  Ebbob  (|  1170*)— Technicali- 
ties—Mebits. 

In  an  action  for  assault,  where  there  was 
no  allegation  as  to  the  effect  upon  the  assault- 
ed person's  health,  it  was  not  prejudicial  error 
to  admit  evidence  thereof  and  allow  recovery 
therefor  over  defendant's  objection,  where  de- 
fendant did  not  claim  surprise  or  unprepared- 


ness,  but  offered  opposing  evidence,  under  Rem. 
&  Bal.  Code,  g  1752,  providine  that  the  Su- 
preme   Court    shall    consider    all    amendments 


which  could  have  been  made  as  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  JS  4032,  4066,  4075,  4098, 
4101.  4454,  4540-4545 ;    Dec.  Dig.  §  1170.*] 

8.  Appeal  and  Ebbob  (§  1053*)— Cube  of  Eb- 
bob —  Admission     of     Evidence  —  Wrrn- 

DBAWAL. 

In  an  assault  case,  where  plaintiff  had  in- 
troduced evidence  of  defendant's  temperament 
and  objected  to  evidence  for  defendant  as  to  bis 
general  reputation,  whereupon  the  court  with- 
drew such  evidence  of  both  from  the  jury,  such 
withdrawal  cured  any  error  in  its  admission; 
the  withdrawal  of  incompetent  evidence  except 
in  extreme  cases  curing  tne  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4178-4184;  Dec.  Dig.  § 
1053.*] 

4.  Appeal  and   Ebbob   (|  1048*)— Habuless 
Ebbob— Admission  of  Evidence. 

In  an  assault  action,  where  a  niece  had 
been  driven  from  defendant's  home  and  she 
went  to  plaintiff's  home,  where  defendant  as- 
saulted plaintiff  for  allowing  her  to  remain,  and 
such  niece  testified  in  behalf  of  defendant  and 
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admitted  that  he  had  told  her  to  leave,  the  al- 
lowing on  crosa-ezamination  of  an  answer  to  the 
question  whether  she  had  not  had  to  leave  once 
before  was  not  prejudicial,  where  she  answered 
it  was  not  through  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g$  4140-4145,  4151,  415&- 
4160;   Dec.  Dig.  |  1048.»] 

6.  Appeal  and  Ebbob  (J  882*)— Invited  Eb- 
bob  —  i3cpeachino  witness  —  ivhatebiax, 
Matteb. 

Where  defendant  on  direct  examination 
asked  concerning  his  treatment  of  the  witness 
and  she  answered  that  it  had  been  kind,  the 
defendant  could  not  then  complain  of  proof  that 
the  witness  had  made  statements  to  the  con- 
trary on  the  ground  that  it  was  impeaching  the 
witness  upon  an  immaterial  matter. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3691-3610;  Dec  Dig.  | 
882.*] 

6.  AssAtn-T  AND  Batteby  (§  43*)— Civil.  Ac- 
tion—Instbuctiokb—Suppobt  IN  Evi- 
dence. 

In  an  assault  case,  where  there  was  evi- 
dence that  plaintiCF  was  a  woman  60  years  of 
age,  that  by  reason  of  the  assault  she  fainted 
and  remained  in  deadly  fear  of  defendant,  who 
threatened  her  with  a  revolver,  and  became 
nervous,  easily  frightened,  and  was  compelled 
to 'leave  the  neighborhood  for  two  months  be- 
fore she  recovered  her  normal  self,  it  was  not 
error  to  submit  the  question  of  mental  anguish 
and  to  allow  recovery  for  injury  to  her  health 
both  past  and  future,  if  the  jury  should  find 
she  was  likely  to  suffer  in  the  fnture. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  i  82 ;   Dec.  Dig.  |  43.*] 

7.  Tbial  (J  191*)  — Instbtjctions  — AaeuMF- 
tion  of  Facts. 

In  an  action  for  assault  by  the  pointing 
of  a  pistol  at  plaintiff,  an  instniction  stating 
certain  things  that  would  be  an  assault  and 
among  them  that  the  pointing  of  a  pistol  at  one 
within  range  was  an  assault,  and  that  "the  right 
that  is  invaded  here  indicates  the  nature  of  the 
wrong.  Every  person  has  a  right  to  perfect 
inmiunity  i^om  nostile  assault"  etc. — was  not 
erroneous  as  in  effect  assuming  that  defendant 
had  committed  a  wrong,  but  was  one  of  a  num- 
l>er  of  abstract  illustrations,  especially  where 
the  jury  was  instructed  that  they  were  the  sole 
judges  of  the  facts. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  fg  420-431,  435 ;    Dec.  Dig.  i  191. •! 

8.  Tbiai,  (g  125*)— Abgombnt  or  CottnseI/— 
Leoitiuate  Abqument. 

In  an  assault  action,  where  defendant  had 
pleaded  that  he  was  known  "to  be  worth  a  con- 
siderable sum  of  money,"  and  alleged  a  con- 
spiracy to  get  part  of  it,  and  put  in  proof  as 
to  his  ijroperty,  the  referring  to  the  defendant 
as  a  millionaire  by  the  counsel  for  the  plain- 
tiff cannot  be  held  beyond  legitimate  argument, 
especially  where  the  jury  are  cautioned  at  the 
time  to  rest  their  verdict  on  the  evidence  and 
not  on  the  conclusion  of  counsel. 

[Ed.  Note.— For  other'  cases,  see  TriaL  Cent 
Dig.  U  303-307;    Dec.  Dig.  {  126.*] 

0.  Assault  and  Battebt  (g  40*)— Ezcessite 

Damages— Assault. 

In  an  action  for  assault,  where  the  assault- 
ed person,  a  woman  of  60,  was  threatened  with 
a  revolver  and  ordered  out  of  her  home,  and 
she  lived  in  such  a  nervous  condition  and  in 
such  fear  that  she  could  not  do  her  housework, 
and  it  was  necessary  to  send  her  away  from 
the  neighborhood  for  two  months  to  recover 
her  normal  self,  during  which  time  she  was 
easily  frightened,  a  verdict  of  $2,000  was  not 
excessive.  • 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  g  76 ;   Dec.  Dig.  g  40.*] 


Department  2.  Appeal  from  Snpetlor 
Court,  King  County;   King  Dykeman,  Judge. 

Action  by  George  Winston  and  wife  against 
Frank  Terrace.  Judgment  for  plalntlSs,  and 
defendant  appeals.     Affirmed. 

Frank  B.  Griffith  and  Files  &  Howe,  all  of 
Seattle,  for  appellant  E.  W.  Howell  and 
Jay  C.  Allen,  both  of  Seattle,  for  respond- 
ents. 

FULLEBTON,  J.  The  respondents,  hns- 
band  and  wife,  brought  this  action  against 
the  appellant  to  recover  damages  for  tres- 
pass and  assault  Three  separate  causes  of 
action  were  set  forth  in  the  complaint;  the 
llrst  for  a  wrongful  and  unlawful  trespass 
upon  the  property  of  the  respondents,  the 
second  for  an  unlawful  assault  upon  the  hus- 
band, and  the  third  for  an  unlawful  assault 
upon  the  wife.  The  answer  was  in  substance 
a  general  denial  of  the  allegations  of  the 
complaint,  and  an  affirmatlye  plea  to  the  ef- 
fect that  the  respondents  conspired  together 
to  induce  the  appellant  to  commit  a  wrong 
that  they  might  thereby  have  a  possible 
cause  of  action  against  blm;  they  well  know- 
ing that  he  was  "worth  considerable  sum  of 
money  and  to  have  considerable  proper^," 
and  able  to  respond  to  a  Judgment  should 
one  be  obtained  against  him.  On  the  trial  at 
the  conclusion  of  the  evidence,  the  court  in- 
structed the  jury  that  no  more  than  nominal 
damages  could  be  recovered  on  the  first  and 
second  causes  of  action,  and  no  more  on  the 
third  cause  of  action  than  was  demanded  hi 
that  cause  as  the  measure  of  the  particular 
wrong  therein  set  forth.  The  jury  returned 
a  verdict  awarding  the  respondents  $1  each 
on  the  first  two  causes  of  action  and  the  sum 
of  $2,000  on  the  third.  Judgment  was  en- 
tered accordingly,  and  this  appeal  Is  prose- 
cuted therefrom. 

[1]  Since  the  Jury  found  in  favor  of  the 
respondents,  we  must,  of  course,  assume  as 
true  that  version  of  the  conflicting  evidence 
which  tends  most  strongly  to  support  their 
verdict  It  appears  that  the  appellant,  for  a 
number  of  years  prior  to  the  time  the  wrongs 
were  committed  which  are  complained  of  in 
the  complaint,  resided  with  bis  wife  on  a 
farm  situated  In  the  White  River  'Valley,  in 
King  county,  mie  couple  had  no  children  of 
their  own,  but  had  living  with  them  two 
nieces  of  the  appellant;  the  one  at  the  time 
named  being  24  years  of  age  and  the  other 
18.  These  nieces  were  the  daughters  of  the 
appellant's  deceased  sister,  which  he  had 
brought  to  his  home  from  the  state  of  Texas, 
where  the  sister  resided  at  the  time  of  her 
death,  and  where  cne  father  and  a  brother  of 
the  girls  still  reside.  The  api>ellant's  native 
place  is  the  Isle  of  Guernsey,  from  which  he 
migrated  to  the  state  of  Texas,  taking  bis 
sister  with  him.  The  sister  there  manled 
against  the  appellant's  wishes,  which  so  in- 
furiated him  that  he,  to  use  his  own  opies-         j 
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jilon,  "disowned  her"  and  thereafter  never 
communicated  with  her. 

Hie  respondents  for  more  than  20  years 
Ured  neighbors  to  the  appellant  and  his  fami- 
ly. They  had  a  large  family  of  sons  and 
daughters,  all  of  whom,  as  the  record  abun- 
dantly shows,  were  eminently  respectable  peo- 
ple. A  strong  friendship  existed  between 
the  families,  and  they  constantly  visited  with 
one  another,  and  performed  for  eadi  other 
those  neighborly  kindUnesaes  usual  in  such 
cases.  At  one  time  the  elder  nleoe  offered 
some  offense  to  her  aunt  which  the  aunt 
seemed  not  readily  to  forgive,  and  on  the  ap- 
pellant's advice  she  went  to  the  resiwnd- 
ents'  home  and  there  remained  until  her 
amit  became  reconciled  to  her. 

As  the  girls  grew  into  womanhood  they 
began  to  receive  attention  from  possible  suit- 
ors, to  most  of  whom  the  appellant  manifest- 
ed his  opposition,  seemingly  to  most  oppose 
those  whom  the  girls  most  favored.  These 
matters  created  some  friction  and  perhaps  ill 
feeling  between  the  appellant  and  his  nieces, 
particularly  between  the  appellant  and  the 
elder  niece.  There  lived  in  the  neighborhood 
of  the  api)eUant  and  respondent  a  family  by 
the  name  of  Peterson,  who  were  also  long- 
time friends  of  both  families.  In  the  early 
part  of  the  year  1912,  the  mother  of  the 
family  died,  leaving  a  husband,  and  a  B6n 
about  the  age  of  the  elder  niece.  For  some 
six  months  after  the  mother's  death  the  eld- 
er niece  had  gone  periodically  to  the  Peterson 
borne  for  the  purpose  of  putting  the  house  in 
order.  Toung  Peterson  married  at  the  end 
of  that  period  and  brought  his  wife  to  the 
family  home.  The  house  was  not  then  in 
very  good  condition  for  his  new  wife's  re- 
ception, and  Peterson  came  to  the  appellant's 
home  at  about  half  past  7  o'clock  in  the 
morning  and  requested  the  elder  niece  to  go 
over  to  the  house  and  assist  In  putting  it  in 
order.  She  asked  her  uncle  for  permission 
to  go.  He  made  no  answer  to  her  request, 
and  she  took  it  for  granted  that  he  had  no 
objection  and  went  along  with  Peterson.  On 
tbe  evening  before  this  particular  morning, 
the  appellant  had  requested  the  girl  to  write 
some  letters  for  him,  and  these  she  had  only 
partially  completed,  leaving  with  Peterson 
before  she  had  finally  done  so.  After  work- 
iDg  awhile  at  the  Peterson  home,  she  went 
to  the  village  store  on  some  errand  for  the 
Peterson  home,  and  while  there  met  her 
nncle,  who  upbraided  her  for  leaving  the 
work  he  had  assigned  her  unfinished.  She 
went  back  to  Peterson's,  and  while  there  told 
Mrs.  Peterson  of  her  tude's  displeasure  be- 
cause she  had  not  finished  the  letters,  and 
immediately  went  back  to  her  home,  and  took 
up  her  usual  daily  tasks.  Afterwards  the  ap- 
pellant returned  home,  seemingly  in  his  usu- 
al humor,  and  matters  went  on  through  the 
day  as  was  their  wont  On  the  next  morn- 
ing the  appellant  went  to  the  village  after 
Ills  paper,  and  while  there  met  young  Peter- 


son, who  took  Mm  to  task  for  upbraiding 
his  niece.  A  quarrel  «nsued  between  them 
in  whidi  Peterson  used  towards  tbe  appel- 
lant some  very  opprobrious  language.  The 
appellant  returned  home  in  a  rage,  whldi  be 
vented  upon  his  nieces,  going  so  far  as  to  get 
and  tear  up  a  paper  which  he  said  was  a 
will  be  bad  made  in  their  favor,  saying  that 
they  would  have  to  "get  out"  and  go  back 
to  Texas  to  th^r  father  and  brother;  that  he 
would  pay  their  fare  to  their  father's  home 
and  place  to  the  credit  of  each  of  them  in  a 
bank  there  a  hundred  dollars.  For  the  re- 
mainder of  the  morning  he  refused  to  speak 
to  them,  and  at  the  noon  meal  refused  to  eat 
at  the  table  with  them.  Later  on,  while  the 
appellant  was  taking  his  usual  midday  nap, 
the  girls  took  counsel  of  their  aunt  as  to 
what  they  should  best  do,  and  were  advised 
to  go  to  the  respondaits*  home  and  there  stay 
until  their  uncle  should  become  reconciled 
to  them.  Tbe  girls  thereupon  went  to  the  re- 
spondents' home  and  told  them  of  their  un- 
cle's conduct,  and  of  the  advice  their  aunt 
had  given  them.  They  were  taken  in  by  the 
respondents,  and  advised  by  both  of  the  re- 
spondents to  say  nothing  of  their  troubles 
with  their  uncle  to  the  neighbors,  as  he  would 
become  reconciled  to  them  In  time  and  take 
them  back  to  his  home.  The  girls  came  to 
the  respondents'  home  in  the  latter  part  of 
July,  1912,  and  the  appellant  made  no  inquiry 
of  tile  respondents  concerning  them  for  near- 
ly a  month  later.  He  states  in  his  testimony 
that  he  did  not  know  of  their  whereabouts. 
'But  he  admitted  on  cross-examination  that 
he  had  passed  the  younger  girl  In  the  com- 
pany of  one  of  the  respondents'  daughters, 
whom  he  knew,  on  the  road  some  two  weeks 
after  the  girls  had  left  his  home  (passing  her 
without  speaking  to  her),  and  it  was  abun- 
dantly shown  that  they  both  attended  the  vil- 
lage church  each  Sunday  during  that  time  in 
company  with  the  respondents.  It  was 
shown  furthermore  that  the  elder  girl  had 
been  taught  the  trade  of  a  milliner,  and  that 
she  had  been  employed  in  that  capacity  dur- 
ing that  time  by  various  of  tbe  neighbors 
surrounding  the  appellant's  home. 

On  August  27,  1912,  while  going  to  the  vil- 
lage store,  the  appellant  saw  the  younger  girl 
gathering  plums  In  the  Peterson  yard.  He 
did  not  speak  to  her,  but,  on  returning  home, 
went  by  the  respondents'  home,  and,  meeting 
Mrs.  Winston,  told  what  he  had  seen,  telling 
her  further  that  she  knew  he  did  not  want 
the  girls  to  go  to  Peterson's,  and  that  he 
would  hold  her  responsible  for  the  girls.  On 
the  next  day  he  came  again  to  the  respond- 
ents' home,  wnere  he  met  both  of  the  respond- 
ents and  again  took  up  the  subject  of  the 
girls'  conduct.  In  his  talk  while  there  he 
again  said  that  the  girls  must  go  to  Texas  to 
their  father  and  brother,  repeating  substan- 
tially the  statements  concerning  their  ftire 
and  the  money  he  would  deposit  for  them 
be  had  made  to  the  girls  before  they  left  his 
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home,  further  saying  tjiat  they  would  go  to 
Texas  as  he  demanded  or  there  would  be 
bloodshed,  and  that  be  would  return  the  next 
day  for  an  answer.  After  the  appellant  had 
left  the  place,  the  respondents  Informed  the 
girls  of  their  uncle's  desires,  and  Inquired 
whether  or  not  they  would  comply  with  his 
wishes,  which  both  of  them  declined  to  do. 
On  the  next  morning  the  elder  girl,  not  wish- 
ing to  meet  her  uncle,  left  the  respondents' 
home  early.  The  appellant  came  shortly 
thereafter  and  was  met  by  Mr.  Winston  at 
the  door,  to  whom  he  stated  that  he  had 
come  for  his  answer.  Mr.  Winston  informed 
him  that  the  girls  did  not  desire  to  go  to 
Tezaa  He  then  asked  where  the  grirls  were, 
and  was  told  that  the  younger  girl  was  in 
the  house  and  that  the  elder  one  had  gone 
away.  The  appellant  thereupon  pushed  aside 
a  screen  door  and  started  to  enter  the  housa 
Winston  stepped  in  front  of  him,  teUlng  him 
his  place  was  outside.  The  appellant  tiiere- 
upon  drew  a  revolver  from  his  pocket,  point- 
ed It  at  Winston's  face,  and  said,  "If  any 

man  interferes  with  me,  I  will  blow 

his  brains  out"  He  then  brudhed  aside  Mr. 
Winston,  and  with  his  revolver  stiU  in  bis 
hands  rushed  upstairs  to  a  bedroom  In  which 
he  found  the  younger  girl  with  one  of  Win- 
ston's daughters.  He  pointed  his  revolver  at 
them  and  told  them  to  get  out  immediately. 
On  the  way  out  he  met  Mrs.  Winston,  who 
was -standing  in  the  door  of  another  bedroom, 
and,  pointing  his  revolver  at  her,  told  her 
also  to  leave  the  house.  The  women  left  in 
great  fright,  going  to  the  village,  which  was 
some  quarter  of  a  mile  away,  where  Mrs. 
Winston  fainted  from  exhaustion  and  fright. 
The  appellant,  not  finding  the  elder  girl, 
thereupon  left  the  house.  Mrs.  Winston  was 
at  this  time  some  60  years  of  age,  and  had 
theretofore  enjoyed  good  health;  that  as  a 
result  of  the  api>ellant'8  acts  she  became 
nervous,  easily  frightened,  disabled  from  car- 
rying on  her  household  duties,  and  lived  In 
constant  fear  of  the  appellant;  so  much  so 
that  the  family  were  compelled  to  remove  her 
from  her  home  to  another  neighborhood,  out 
of  the  way  of  the  appellant,  where  she  re- 
mained for  some  two  months  before  recover- 
ing her  normal  self. 

[2]  The  first  contention  made  by  the  ap- 
pellant in  this  court  is  that  the  trial  court 
erred  In  permitting  respondents  to  show, 
over  his  objection,  the  effect  of  the  assault 
on  the  health  of  Mrs.  Winston.  The  com- 
plaint contained  no  allegation  to  that  effect ; 
the  bare  naked  assault  only  being  alleged. 
The  trial  court  took  the  view  that  mental  an- 
guish and  consequent  ill  health  was  the  di- 
rect and  natural  result  of  the  assault  and 
need  not  be  specially  pleaded  in  order  to 
permit  a  recovery  therefor,  and  on  this 
ground  permitted  the  evidence  to  be  submit- 
ted to  the  jury.  But  whether  the  court  cor- 
rectly interpreted  the  pleadings  in  this  re- 
spect is  not  a  very  material  inquiry  as  the 
case  Is  presented  to  us.    The  appellant  made 


no  claim  of  surprise  or  nnpreparedness  to 
meet  the  proofs  at  the  time  the  same  was 
offered,  and  on  their  own  l»unch  of  the  case 
offered  evidence  tending  to  combat  such 
proofs.  Indeed,  in  his  argument  on  another 
branch  of  the  case  the  appellant  contends 
that  it  was  "clearly  established  by  the 
proofs"  that  the  claim  of  Mrs.  Winston  In 
this  behalf  "is  feigned";  that  It  is  clearly 
shown  that  she  suffered  no  ill  effects  what- 
ever from  the  assault;  and  that  this  court 
ought  so  to  find,  notwltiistandlng  the  verdict 
of  the  Jury  to  the  contrary.  If  therefore  the 
complaint  was  defective  in  the  respect  claim- 
ed, we  are  unable  to  find  that  it  in  any  way 
prejudiced  ttxe  appellant's  case.  The  objec- 
tion as  It  Is  now  presented  is  therefore  tech- 
nical; the  defect  in  the  complaint  is  one 
capable  of  being  cured  by  amendment;  and 
we  are  enjoined  by  statute  to  hear  and  de- 
termine all  causes  removed  to  this  court  '^p- 
on  the  merits  thereof,  disregarding  all  tech- 
nicalities," and  to  "consider  all  amendments 
which  comu  have  been  made  as  mad&"  Bern. 
&  Bal.  Code,  i  1752.  Such,  moreover,  has 
been  our  practice.  "The  statute  directs  us 
to  disregard  any  error  or  defect  which  does 
not  affect  a  substantial  right  of  the  adverse 
party  (section  4957),  and  to  determine  all 
causes  upon  the  merits  thereof,  disregarding 
all  technicalities,  and  to  consider  all  amend- 
ments which  could  have  been  made  as  made 
(section  6535).  When  therefore  a  cause  has 
been  tried  upon  its  merits,  as  if  upon  plead- 
ings sutUdent  in  form  and  substance,  In 
which  the  complaining  party  has  not  been 
misled,  and  has  had  fuU  opportunity  to  pre- 
sent his  case,  some  substantial  wrong,  some 
failure  on  the  part  of  his  adversary  to  aver 
or  prove  a  material  matter  necessary  on  his 
part  to  be  averred  and  proven  in  order  to  en- 
title blm  to  recover,  must  be  shown,  before 
this  court  is  warranted  in  reversing  and  re- 
manding a  cause  for  a  new  trial.  A  mere 
defect  In  pleading  is  not  such  a  cause.  It 
must  not  only  be  defective,  but  must  have 
operated  to  tbe  substantial  injury  of  the  com- 
plainant, before  that  result  can  follow.  No 
such  injury  is  shown  by  this  branch  of  the 
appellants'  case."  Green  v.  Tldball,  26  Wash. 
838,  67  Pac.  84,  55  L.  R.  A.  878.  See,  also, 
Richardson  v.  Moore,  30  Wash.  406,  71  Paa 
18;  Irby  v.  PhilUps,  40  Wash.  618,  82  Pac. 
931;  Hester  ▼.  Stine,  46  Wash.  469,  90  Pac. 
594;  Donovan  t.  Olsen,  47  Wash.  441,  92  Pac. 
276;  Peterson  v.  Barry,  50  Wash.  361,  97 
Pac.  239 ;  Richardson  v.  Brotherhood,  etc.,  70 
Wash.  76, 126  Pac.  82,  41  L.  R.  A.  (N.  S.)  320; 
GasklU  V.  Northern  Assurance  Co.,  73  Wash. 
668,  132  Pac.  643. 

[3]  The  court  permitted  the  respondents 
on  th^r  case  in  chief  to  introduce  evidence 
tending  to  show  the  temperament  of  the  ap- 
pellant. When  presenting  his  own  case,  the 
appellant  offered  evidence  to  the  effect  that 
he  was  a  peaceable  and  law-abiding  citizen. 
Objection  was  made  to  this  on  the  ground 
that  he  had  admitted  making  the  assault 
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gubatantially  as  alleged,  and  hence  bis  genet- 
al  reputation  as  a  peaceable  and  law-abiding 
citizen  tended  to  dispute  no  issue  In  the  case. 
In  tbe  argument  on  this  motion  the  trial 
court  reached  the  conclusion  that  the  evi- 
dence as  to  the  appellant's  temperament  was 
inadmissible,  and  withdrew  all  of  the  evi- 
dence upon  the  subject  from  the  Jury.  The 
appellant  contends  that  the  court  in  its  rul- 
ing committed  prejudicial  error.  We  think 
otherwise.  Conceding  the  evidence  with- 
drawn to  have  been  erroneously  admitted, 
any  error  thus  committed  was  cured  by  its 
wlthdrawaL  We  are  aware  that  tliis  and 
other  courts  have  held  that  in  certain  cases, 
where  the  evidence  Introduced  was  highly 
prejudicial  in  Its  nature,  that  error  in  its 
admission  is  not  cured  by  its  withdrawal 
from  the  jury.  But  these  are  extreme  cases, 
and  the  general  rule  is  the  other  way.  In 
ail  ordinary  cases  an  error  committed  by  the 
admission  of  Incompetent  and  Irrelevant  ev- 
idence is  cured  by  its  withdrawal.  After 
the  withdrawal  of  the  evidence  relating  to 
the  appellant's  temperament,  there  was  no 
error  in  excluding  evidence  as  to  his  general 
reputation. 

[4]  The  elder  niece  of  the  appellant  tes- 
tltied  at  the  trial  on  his  behalf.  She  contra- 
dicted much  that  had  been  testified  to  by 
the  respondents  concerning  the  matters  oc- 
curring at  the  respondents'  home  at  the  dif- 
ferent times  the  appellant  appeared  thereat, 
testifying  to  her  presence  there  and  the  caus- 
es which  induced  her  to  go  there.  On  cross- 
examination  she  waa  asked  if  that  was  not 
the  second  time  she  had  gone  over  to  the 
Winstons  .because  of  trouble  at  home,  to 
which  she  answered,  "Yes,  sir."  She  was 
th«i  asked,  "What  caused  you  to  go  there 
the  first  time?"  To  this  an  objection  was  in- 
terposed on  the  ground  that  it  was  not  prop- 
er cross-examination.  This  objection  the  court 
overruled,  whereupon  the  witness  answered, 
"It  wasn't  through  uncle  Frank" — meaning 
the  appellant  Clearly  there  was  here  no 
reversible  error.  Conceding  that  the  ques- 
tions were  improper  on  cross-examination, 
nothing  was  elicited  from  the  witness  which 
coDld  be  said  to  be  material  to  the  respond- 
ents, or  prejudicial  to  the  appellant  Error 
without  prejudice  is  not  a  sufficient  groiud 
for  a  reversal. 

[S]  In  the  direct  examination  of  this  same 
witness  she  was  asked  concerning  the  treat- 
ment accorded  her  and  her  sister  by  the  ap- 
pellant, and  answered  to  the  effect  that  such 
treatment  had  been  uniformly  kind  and  con- 
sistent On  cross-examination  It  was  sought 
to  be  shown  that  she  had  made  statements 
to  her  friends  and  acquaintances  not  in  ac- 
cord with  her  testimony,  and,  on  her  denial 
of  the  fact,  witnesses  were  produced  who 
testified  to  sueh  statements.  It  is  contended 
that  this  was  impeaching  the  witness  upon 
an  immaterial  matter,  and  hence  error.  We 
do  not  think  so.  The  matter  may  not  have 
>>eai  very  material,  but  the  appellant  him- 


self opened  the  doors  to  this  line  of  proof, 
and  he  cannot  now  be  heard  to  complain  be- 
cause the  respondents  pursued  it 

[8]  The  court  instructed  the  Jury  that  in 
making  up  the  verdict  on  the  third  cause  of 
action  they  might  consider  the  mental  an- 
guish, if  any,  suffered  by  the  respondent  Mrs. 
Winston,  the  fear,  the  injury  to  her  health 
both  past  and  present  and  future,  if  they 
found  she  was  likely  to  suffer  in  the  future. 
It  is  objected  to  this  that  it  is  neither  with- 
in the  issues,  nor  justified  by  the  proofs. 
The  first  part  of  the  objection  we  have  suffi- 
ciently answered  in  our  discussion  of  the 
first  error  suggested.  As  to  the  second  part 
of  the  objection,  we  are  clear  that  there  was 
sufficient  evidence  to  go  to  the  Jury  on  the 
question.  This  evidence  we  shall  not  detail 
here.  We  have  stated  its  substance  in  our 
statement  of  the  facts  which  we  deemed  the 
evidence  tended  to  prov& 

[7]  The  court  gave  this  further  instruction 
to  the  jury,  namely:  "An  'assault'  Is  an  at- 
tempt to  Infilct  bodily  injury  upon  another 
with  unlawful  force,  accompanied  with  the 
ability  to  give  effect  to  the  attempt  if  not  pre- 
vented. Such  would  be  the  raising  of  the  hand 
in  anger  with  the  apparent  purpose  to  strike 
and  sufficiently  near  to  enable  the  purpose  to 
be  carried  into  effect,  the  pointing  of  a  load- 
ed pistol  at  one  who  is  within  its  range,  the 
pointing  of  a  pistol  not  loaded  at  one  who 
is  not  aware  of  that  fact  and  making  an  ap- 
parent attempt  to  shoot  and  shaking  a  whip 
or  a  fist  at  a  man's  face  in  anger,  riding  or 
running  after  him  in  a  threatening  and  hos- 
tile manner  with  a  club  or  other  weapon,  and 
the  like.  The  right  that  is  invaded  here  in- 
dicates the  nature  of  the  wrong.  Every  per- 
son has  a  right  to  complete  and  perfect  im- 
munity from  hostile  assaults  that  threaten 
danger  to  the  i)erson;  a  right  to  live  in  a 
community  without  living  in  fear  of  per- 
sonal harm."  It  is  complained  of  this  that  it 
in  effect  tells  the  jury  that  the  appellant  has 
committed  a  wrong,  and  is  thus  erroneous 
because  a  comment  on  the  evidence.  But  it 
is  manifest  to  our  minds  from  a  reading  of 
the  instruction  that  the  judge  was  speaking 
abstractly;  that  is,  it  was  defining  the  na- 
ture and  meaning  of  an  assault,  and  the 
part  objected  to  related  to  the  illustrations 
of  an  assault  given,  and  not  to  the  facts  of 
the  i>articular  case.  Nor  do  we  think  the 
Jury  could  have  understood  the  instruction 
otherwise,  for  elsewhere  he  instructed  them 
fully  as  to  their  own  duties,  telling  them  that 
they  were  the  sole  and  exclusive  judges  of 
the  facts. 

[8]  In  his  argument  to  the  jury  one  of  the 
counsel  for  the  respondents  referred  to  the 
appellant  as  a  "millionaire,"  and  as  being  a 
rich  man.  This  waa  excepted  to  by  the  ap- 
pellant at  the  time,  and  he  now  claims  that 
it  exceeded  the  bounds  of  legitimate  argu- 
ment But  it  will  be  remembered  that  the 
appellant  in  his  answer  had  pleaded  that  he 
was  known  in  the  community  where  bg^  lived 

Digitized  by  CjOOQIC 


678 


188  PACIFIC  BEPOBTEB 


(Wash. 


"to  be  worth  a  considerable  Bom  of  money 
and  to  have  considerable  property,"  and  these 
facts  were  testified'  to  on  his  behalf  In  sup- 
port of  bis  claim  that  the  action  of  the  re- 
spondents was  the'  result  of  a  conspiracy  on 
the  part  of  the  respondents  to  obtain  some 
part  of  his  property.  In  the  light  of  these 
circumstances,  it  can  hardly  be  said  to  be 
beyond  legitimate  argument  for  counsel  to 
refer  to  the  fact  His  statements  were  ex- 
aggerated, no  doubt,  but  it  was  in  line  with 
the  proofs,  and  it  was  for  the  jury  to  say 
how  far  it  was  justified  by  the  evidence. 
Moreover,  the  court  had  repeatedly  caution- 
ed the  jury  to  make  up  their  verdict  on  the 
facts  from  the  testimony  as  given  Dy  the  wit- 
nesses, and  not  from  the  conclusions  drawn 
therefrom  by  counsel,  and  he  called  atten- 
tion to  this  caution  when  the  objection  was 
made  by  the  appellant  to  counsel's  state- 
ments.   We  find  no  error  in  the  proceeding. 

[I]  Lastly,  it  is  contended  that  the  verdict 
is  grossly  excessive.  Counsel  say  that  they 
believe  that  "Mrs.  Winston  brought  all  this 
trouble  upon  herself  intentionally,"  but  our 
view  of  the  evidence  will  not  permit  us  to 
draw'  this  conclusion  therefrom.  We  cannot 
see  wherein  she  has  acted  other  than  a 
neighborly  and  motherly  part,  or  whertin 
she  committed  any  act  which  woulu  justify 
the  highly  reprehensible  if  not  wanton  as- 
sault made  upon  her  person  and  her  home  by 
the  appellant  If  her  testimony  and  the  tes- 
timony of  her  witnesses  is  to  be  believed, 
and,  as  we  say,  the  jury  were  justified  in  be- 
lieving it,  she  tias  suffered  much  because  of 
the  appellant's  conduct  and  we  cannot  con- 
clude that  the  jury  overestimated  her  dam- 
ages. 

The  judgment  is  affirmed. 

CROW,  C.  J.,  and  PARKER  and  MOUNT, 
JJ.,  concur. 


HEARD  et  nx.  v.  EPHRATA  ORCHARD 
HOMES  CO. 

(Supreme  Court  of  Wasbington.     Feb.  16, 
1»14.) 

1.  Vendob  and  Pubchaskb  (I  93*)— Bxscis- 

siON  BY  Vendob— Gboundb. 

The  vendor  may,  without  tendering  a  deed, 
declare  a  forfeiture  of  lands  sold  under  an  ex- 
ecutory time  contract  calling  for  paymeat  by 
installmentB.  deed  to  be  delivered  on  payment 
of  last  installment,  or  upon  payment  of  certain 
installments  and  the  vendee's  presentation  of 
a  mortgage  and  notes  for  the  balance,  where 
the  vendee  has  failed  to  pay  installments  due 
or  to  present  such  notes  and  mortgage. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  163,  154;  Dec  Dig. 
§  »3.*] 

2.  Frauds,  Statttte  of  {§  131*)— Conveyance 
OF  Land— Obal  Oontbact— Pabt  Pebfobu- 

ANCE. 

Where  a  written  executory  contract  for 
the  sale  of  land  was  orally  changed,  and  it  was 
agreed  that  upon  the  payment  of  a  certain  sum 
«  deed  was  to  be  delivered,  and  the  only  thing 
done  was  that  the  vendor  placed  in  escrow  a 


deed,  mortgage,  and  notes,  which  remained 
there  for  two  months,  whereupon  the  vendor 
gave  notice  that  they  would  be  withdrawn,  but 
the  vendee  did  nothing,  the  oral  agreement  was 
of  no  effect,  there  being  no  such  part  perform- 
ance as  to  render  it  binding. 

[Ed.  Note. — For  other  eases,  see  Frauds. 
Statute  of.  Cent  Dig.  gj  283,  284;  Dec  Dig.  { 
131.*] 

3.  Vendob  and  Pttbchabkb  ({  99*)  — Execit- 
TOBT  CoNTBAOTS— Defects  in  xrrtB— Fob- 

FEITUBBS. 

Where  there  was  an  executory  contract  of 
■ale  of  lands,  to  be  conveyed  on  payment  of 

the  last  installment,  the  fact  that  a  patent  bad 
not  yet  issued  for  part  of  the  land  was  no  de- 
fense in  a  proceeding  to  forfeit  the  contract 
for  default  in  payment  of  installments  before 
the  last 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  167-169;  Dec  Dig. 
S99.*] 

Department  2.  Appeal  from  Superior 
Court,  Grant  County;   R.  S.  Steiner,  Judge. 

Action  by  J.  D.  Reard  and  wife  against 
the  Eplirata  Orchard  Homes  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Aflirmed. 

Sam  R.  Sumner  and  Reeves,  Crollard  & 
Reeves,  all  of  Wenatchee,  for  appellant 
Boyd  P.  Doty,  of  Ephrata,  and  E.  L  Skeel 
of  Seattle,  for  reepondoita 

MOUNT,  3.  The  plaintUCs  brought  this 
action  to  annul  an  executory  contract  aod 
for  the  possession  of  lands  described  In  the 
contract  The  cause  was  tried  to  the  court 
without  a  jury,  and  resulted  in  a  judgment 
substantially  as  prayed  for  in  the  complaint. 
The  defendant  has  appealed. 

The  facts  are.  In  substance,  as  follows:  On 
the  16tb  day  of  August  1909,  the  respond- 
ents, J.  D.  Reard  and  wife,  entered  Into  a 
written  contract  with  one  Y.  V.  Wells.  This 
contract  by  mesne  conveyances  was  assigned 
to  the  appellant  This  contract  provided 
for  the  sale  by  the  respondents  to  the  appel- 
lant of  380  acres,  more  or  less,  of  unim- 
proved land  located  near  the  town  of  Eplira- 
ta, in  Grant  county.  The  purchase  price  was 
$30,000,  payable  in  installments  as  follows. 
$4,000  on  or  before  March  1,  1910 ;  $2,000  ou 
or  before  July  1,  1910 :  $10,000  on  or  before 
March  1,  1911;  $10,000  on  or  before  Marcli 
1,  1912 ;  and  $4,000  on  or  before  March  1, 
1913 ;  all  deferred  payments  to  draw  Inter- 
est from  the  16th  day  of  August,  1909,  at  the 
rate  of  6  per  cent  per  annum,  payable  annu- 
ally on  the  16th  day  of  August  of  each  year 
until  the  whole  sum  was  fully  paid.  Tbe 
contract  also  provided  as  a  conslderatloii 
therefor  that  certain  acts  were  to  be  per- 
formed by  the  vendee,  among  which  were  tlie 
payment  of  all  taxes,  assessments,  etc,  wblcb 
might  accrue  against  tbe  property  after  the 
date  of  the  contract  the  digging  of  a  well 
of  a  certain  capacity  and  the  installation  of  . 
an  irrigation  system  in  connection  there- 
with, and  the  platting  of  the  land  Into  tracts. 
Time  was  declared  to  be  the  essence  of  tbe 


*For  otlier  cases  see  uune  topic  and  section  NUMBER  In  Deo.  Dig.  A  Am.  Dtc.  Key-No.  Series  *  Rap'f  ladein 
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contract;   and  It  was  provided  therein  that 
in  case  of  default  on  the  part  of  the  vendee 
in  the  performance  of  any  of  the  obUgationB, 
the  vendors  were  released  from  all  obliga- 
tions in  law  or  equity  imposed  by  the  con- 
tract    The  contract  also  contained  a  pro- 
vision as  follows:   "Provided,  that  when  the 
sold  second  party  shall   have  paid  to   the 
said  first  parties  the  sum  of  ten  thousand 
dollars  according  to  the  terms  of  this  con- 
tract he  shall  upon  the  execution  and  de- 
livery to  said  first  parties  of  his  promissory 
notes  for  the  balance  unpaid,  said  notes  to 
be  for  the  same  amount,  payable  at  the  same 
time  and  draw  the  same  rate  of  Interest  as 
the  deferred  payments  then  unpaid,  under 
the  terms  of  said  contract  and  secure  said 
notes  by  a  first  mortgage  upon  such  por- 
tions of  said  real  estate  as  has  not  been 
conveyed   by   said  first  parties,   under  the 
terms  of  this  contract,  be  entitled  to  a  war- 
ranty deed  for  aU  the  remainder  of  said 
premises."    The  contract  also  provided  that 
upon  final  payment  the  vendors  were  to  have 
a  good  and  sufficient  deed  to  the  premises, 
free  and  clear  of  all  incumbrances.    The  ap- 
pellant, or  its  predecessor  in  interest,  paid 
the  first  two  installments  of  $4,000  and  $2,000. 
No  other  ^im  was  ever  paid  or  tendered  to 
the  vendors.    When  the  appellant  was  In  de- 
fault in   the   payment   of   |10,000  due  on 
March  1,  1811,  and  Interest  up  to  that  date, 
the  respondents,  at  the  solicitation  of  the 
president  of  the  aj^pellant  corporation,  agreed 
orally  that,  if  the  appellant  would  pay  $4,- 
000  and  the  accrued  interest  at, the  rate  of 
10  pa:  cent,  per  annum,  and  would  execute 
notes  secured  by  a  mortgage  upon  the  prop- 
erty, the  respondent  woold  thereupon  exe- 
cute a  deed  conveying  the  title  to  the  appel- 
lant   Thereafter,  on  May  27,  1911,  notes 
and  a  mortgage  and  a  deed  to  the  property 
were  deposited  in  a  bank  in  Seattle,  to  be 
delivered   to  the   appellant,  or   its  asstgns, 
upon  the  payment  of  $4,000  and  accrued  in- 
terest  amounting   altogether  to   something 
like  $7,000.    Thereafter,  about  July  1,  1911, 
the  respondents  notified  the  appellant  that 
nnless  the  oral  agreement  was  complied  with 
and  the  money  paid  as  therein  agreed,  they 
would    withdraw   the   papers    delivered    in 
escrow  and  rescind  the  oral  agreement    Aft- 
er this  notice  the  appellant  did  not  comply 
with  the  oral   agreement   and   the  papers 
were  withdrawn  and  the  oral  agreement  re- 
scinded.   Thereafter,  on  July  15th,  the  re- 
spondents served  a  written  notice  upon  the 
apiieUant  that  if  the  terms  of  the  written 
contract  were  not  complied  vrith  by  July  24, 
1911,  the  contract  would  be  deemed  null  and 
void,  and  all  moneys  paid  would  be  declared 
forfeited  according  to  the  terms  of  that  con- 
tract   No  further  payments  were  made,  and 
on  July  24th  the  respondents  filed  a  written 
declaration  of  forfeiture  in  the  office  of  the 
auditor  of  Grant  county,  and  on  July  26th 
served  a  copy  upon  the  appellant  company. 


Thereafter,  on  March  4,  1012,  this  action  was 
begnn. 

The  facts  above  stated  are  not  disputed. 
In  the  complaint  it  was  not  alleged  that  the 
respondents,  at  the  time  the  vn'ltten  notice  of 
forfeiture  was  served,  or  at  any  tiratt,  ten- 
dered a  deed  of  the  premises  to  \,ne  appel- 
lant And  it  was  not  claimed  upon  the  trial 
that  any  deed  had  been  tendered. 

It  is  claimed  by  the  appellant  that  the  rea- 
son for  not  complying  with  the  oral  agree- 
ment entered  into  as  aforesaid  was  that  a 
patent  had  not  been  issued'  by  the  United 
States  for  160  acres  of  the  land  in  question, 
and  by  reason  of  that  fact  there  was  a  fail- 
ure of  title. 

[1]  The  principal  contention  of  the  appel- 
lant (uid  the  only  one  which  we  deem  neces- 
sary to  notice  in  ttils  case  is  that  the  tender 
of  a  good  and  sufficient  deed  was  a  mutual, 
dependent  and  concurrent  act  necessary  to 
be  performed  by  the  respondents  before  a 
forfeiture  could  be  declared;  that  it  was 
both  necessary  to  allege  a  tender  of  a  deed 
and  to  prove  that  fact  before  the  court  vras 
authorized  to  annul  the  contract  A  number 
of  cases  from  this  court  are  relied  upon  to 
sustain  this  proposition,  among  which  are 
Stein  V.  Waddell,  37  Wash.  634,  80  Pac.  184, 
and  Reese  v.  Westfield,  S6  Wash.  415,  105 
Pac.  837,  28  Ifc  B.  A.  (N.  S.)  956.  But  we 
think  this  case  is  not  controlled  by  the  rule 
in  those  cases.  In  Reese  v.  Westfield,  supra, 
we  said:  "If  the  case  of  Stein  v.  Waddell 
and  the  succeeding  cases  to  which  we  have 
referred  have  been  hitherto  misunderstood, 
we  desire  now,  for  the  sake  of  certainty,  to 
lay  down  the  rule  that  where  land  is  sold 
under  a  time  contract  calling  for  payment  by 
installments,  and  every  Installment  has  been 
paid  except  the  last  one,  the  vendor  may, 
if  he  act  with  reasonable  promptness,  de- 
clare a  forfeiture,  unless  by  the  terms  of 
the  contract  he  has  agreed  to  perform  some 
act  necessary  to  the  complete  ];>erfonnance 
of  his  agreement  as,  for  instance,  the  giving 
of  an  abstract  or  the  tender  of  a  deed,  in 
which  event  his  power  to  forfeit  depends 
upon  his  offer  and  ability  to  perform;  for, 
as  this  court  has  said,  his  duty  to  tender  per- 
formance depends  upon,  and  is  concurrent 
with,  the  duty  of  the  vendee  to  meet  the 
final  payment" 

It  will  be  noticed  from  what  we  have  al- 
ready said  above  that,  at  the  time  this  action 
was  begun,  all  the  payments  provided  for  in 
the  contract  had  not  been  made.  Two  pay- 
ments only  had  been  made,  one  of  $4,000,  due 
on  the  1st  day  of  March,  1910,  and  one  of 
$2,000,  due  on  the  Ist  day  of  July  of  the 
same  year.  The  payment  of  $10,000  due 
March  1,  1911,  was  in  default,  and  also  the 
interest,  amounting  to  more  than  $1,000,  due 
on  the  16th  of  August  1910.  The  provision 
above  quoted,  to  the  effect  that  when  $10,- 
000  had  been  paid  upon  the  contract  and 
promissory  notes  secured  by  mortgage  had 
been  executed  for  the  balance  unpr.ld,  it  was 
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the  duty  of  the  respondents  to  dellrer  a  war- 
ranty deed  for  the  remainder  of  the  premis- 
es, was  merely  an  option  which  the  appellant 
was  entitled  to  ezerdse  or  reject  as  it  saw 
fit.  Until  It  exercised  that  option  to  pay 
the  balance  of  the  $10,000,  it  was  as  much 
in  default  as  though  that  provision  had  not 
been  inserted  in  the  contract.  According  to 
the  decisions  relied  npon  by  the  appellant, 
the  payments,  except  the  last  one,  must  all 
have  been  made  before  the  tender  of  a  deed 
became  a  mutual,  concurrent,  and  dependent 
act  This  court  has  held  that,  where  the 
payments  prior  to  the  last  have  not  been 
made,  contracts  of  this  kind  may  be  forfeit- 
ed without  the  tender  of  a  deed.  In  other 
words,  that  it  is  the  duty  of  the  vendee,  un- 
der a  contract  of  this  character,  to  comply 
vrith  the  terms  of  the  contract  If  this  Is 
not  done  before  the  last  payment  becomes 
due,  the  vendors  may  forfeit  the  contract 
without  the  tender  of  a  deed,  because  such 
payments  are  independent  of  the  covenant  to 
convey.  In  Garvey  v.  Barkley,  56  Wash.  24, 
104  Pac.  1108,  in  speaking  of  a  contract  simi- 
lar to  the  one  in  question,  we  said :  "Before 
the  next  attempted  tender  was  made,  and 
while  appellant  was  clearly  in  default,  re- 
spondent had  elected  to  declare  the  contract 
and  all  of  appellant's  rights  thereunder  for- 
feited, and  had  given  appellant  formal  writ- 
ten notice  thereof,  which  had  been  received. 
Contracts  of  this  nature  have  uniformly  been 
upheld  by  this  court,  and  given  full  force, 
according  to  the  plain  import  of  their  lan- 
guage (citing  cases)." 

In  Sleeper  v.  Bragdon,  45  Wash.  562,  at 
page  66T,  88  Pac.  1036,  at  page  1038,  which 
Is  a  case  very  similar  to  -this  one,  we  said : 
"The  contract  is  specific  In  its  terms  and  was 
evidently  made  to  meet  such  apparent  Indif- 
ference and  neglect.  Time  is  not  only  of 
its  essence,  but  It  ezpressdy  ,  provides 
that,  upon  failure  to  make  either  of 
the  payments,  all  payments  theretofore 
made  shall  be  forfeited,  and  shall  be  retain- 
ed by  respondents,  who  shall  also  be  given 
possession  of  the  land.  No  sufficient  reason 
appears  in  this  case  why  the  contract  so  made 
shall  not  be  enforced  against  appellant  ac- 
cording to  Its  terms.  The  authorities  cited 
by  appellant  are  to  the  effect  that,  even  when 
time  Is  of  the  essence  of  a  contract,  and  when 
a  default  in  payment  has  been  made,  those 
facts,  standing  alone,  do  not  establish  a  for- 
feiture, but  that  some  affirmative  action  In 
the  way  of  declaring  a  forfeiture  must  have 
been  taken  by  him  who  asserts  a  forfeiture. 
W^e  have  seen  that  such  affirmative  action 
was  taKen  uy  the  respondents  in  this  case. 
The  principles  stated  by  the  cited  authorities 
are  sound,  and  reiterate  the  well-known  doc- 
trine that  equity  abhors  a  forfeiture,  but 
they  do  not  undertake  to  change  the  rule  of 
equity  that  legal  contracts  will  be  enforced 
as  made  and  in  accordance  with  the  acts  of 
the  parties  thereunder." 


We  are  clearly  of  the  opinion  that  the 
installment  payments,  except  the  last,  are 
independent  of  any  act  on  the  part  of  the  re- 
spondents, and  that  such  payments  were  re- 
quired to  be  made  by  the  appellant  in  accord- 
ance with  the  terms  of  the  contract  and  up- 
on failure  to  make  the  payments  as  agreed, 
it  was  within  the  power  of  the  respondents 
to  terminate  the  contract,  which  was  done. 

[2]  It  may  be  said  of  the  oral  contract 
whidi  was  entered  into  between  the  parties 
that  the  appellant  did  nothing  towards  a 
performance  thereof.  Without  part  perform- 
ance it  was  deaily  void.  Gerard-Fllllo  Co. 
V.  McNair,  68  Wash.  321,  123  Pac.  462,  and 
cases  there  cited.  The  only  performance 
which  was  attempted  was  the  act  of  the  re- 
spondents in  preparing  the  deed  and  notes 
and  mortgage  and  depositing  them  in  the 
bank  in  Seattle.  If  the  appellant  had  per- 
formed this  contract,  such  performance,  no 
doubt,  would  have  causeid  the  oral  contract 
to  take  the  place  of  the  original  contract 
But  after  these  papers  had  been  placed  In  ea- 
crow  for  a  period  of  two  months,  and  after 
notice  to  the  appellant  that  unless  the  oral 
agreement  was  performed  the  papers  would 
be  withdrawn,  they  were  withdrawn  by  the 
respondents  before  anything  was  done  by  the 
appellant  The  respondents  clearly  acted 
within  their  lawful  rights  in  so  doing.  This 
oral  contract,  therefore,  was  of  no  force  or 
effect. 

[3]  It  is  claimed  by  the'  appellant  that  the 
reason  this  contract  was  not  complied  with 
was  because  there  was  a  defect  in  the  title. 
In  that  a  patent  for  a  certain  portion  of  the 
land  had  not  been  issued  by  the  United 
States.  It  was,  we  think,  clearly  shown  that 
the  president  of  the  appellant  was  aware  of 
this  fact  at  the  time  the  oral  agreement  was 
made,  and  that  the  oral  agreement  was  made 
by  reason  of  that  fact,  and  that  the  appel- 
lant thereby  agreed  to  waive  that  defect  In 
the  title.  At  any  rate,  whatever  the  excuse, 
there  was  no  part  performance  of  the  oral 
contract  on  the  part  of  the  appellant  and 
therefore  it  is  entitled  to  claim  nothing  under 
It  So  far  as  the  defect  in  the  Utle  is  con- 
cerned, it  was  not  necessary,  at  the  time 
the  contract  was  made,  that  a  perfect  title 
should  rest  In  the  respondents.  It  was  !<uffi- 
dent  for  the  purposes  of  the  written  conti-art 
in  question  here  that  title  be  made  good  at 
the  time  the  final  payment  was  made  upon 
the  contract.  Morris  v.  Columbia  Canal  Co., 
135  Pac.  238. 

It  follows  from  the  conclusion  we  have 
reached  above  that  the  Judgment  must  be 
affirmed.  It  is  therefore  not  necessary  to 
consider  the  other  questions  presented  in  the 
briefs. 

Judgment  affirmed. 

CROW,  C.  J.,  and  PARKER,  FULLEB- 
TON,  and  MORRIS,  J  J.,  concur. 
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OPSAHL  T.  NOBTHERN  PAC.  BY.  CO. 
(Supreme  Coart  of  Washington.    Feb.  16,  1914.) 

1.  Masteb   and   Seevant   (J   204*)— Common 

GaBBIXBS— FEDKRAIi    EMFLOTEBS'    LiABIUTT 

Act— AsanKPTioN    of    Risk— State    Stat- 
utes. 

In  an  action  under  the  federal  Employers' 
Liability  Act  (Act  April  22,  1008,  c.  149,  36 
Stat.  6S  [U.  S.  Comp.  St  Supp.  1911,  p. 
1322]),  providing  that  a  servant  does  not  as- 
sume the  risks  where  the  common  carrier  has 
violated  any  statute  enacted  for  the  servant's 
saJFety,  a  servant  did  not  assume  the  risk  of  in- 
jury from  the  use  of  a  grindstone  under  power 
which  had  holes  in  its  surface,  and  the  guard 
•  was  out  of  order,  even  though  he  had  knowledge 
of  the  same;  Rem.  &  Bal.  Code,  f  6587,  pro- 
viding that,  if  any  machine  is  in  a  defective 
condition  making  it  extrahazardous,  the  use 
thereof  is  prohibited. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  644-546;  Dec.  Dig.  ! 
204.»1 

2.  Dahaoeb  (S  132*)— Excessive  Damages. 

For  the  loss  of  a  portion  of  the  third  finger 
and  a  portion  of  the  fittle  finger  and  injury  to 
the  middle  finger  of  an  experienced  blacksmith, 
f  1,300  held  not  excessive  damages. 

[EM.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {$  3751-385,  396;  Dec  Dig.  S  132.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;  E.  M.  Card,  Judge. 

Action  by  Martin  Opsahl  against  the 
Northern  Padflc  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeala 
AlUrmed. 

Ueo.  T.  Reld,  3.  W.  Quick,  and  L.  B.  da 
Ponte,  all  of  Tacoma,  for  appellant  Got- 
nor  Teats,  Leo  Teats,  and  Ralph  Teats,  all 
of  Tacoma,  for  respondent 

MOUNT,  J.  The  plaintur  in  this  action 
recovered  a  judgment  in  the  lower  court  for 
$1,300,  on  account  of  personal  injuries  le- 
celved  by  him  while  in  the  employ  of  the 
defendant    The  defendant  has  appealed. 

It  is  conceded  by  the  appellant  that  the 
respondent  brought  the  action  under  the  pro- 
visions of  the  federal  Employers'  Liability 
Act,  approved  April  22,  1908  (chapter  149, 
35  Btat.  65  [U.  S.  Comp.  St  Supp.  1911,  p. 
13221). 

The  respondent  Is  a  blacksmith  of  20 
years'  experience.  He  was  employed  In  the 
blacksmith  shop  of  the  defendant  at  South 
Tacoma.  It  was  his  duty  to  aid  In  repair- 
ing and  constructing  cars  belonging  to  the 
appellant  company  engaged  in  interstate  com- 
merce. While  In  the  performance  of  his 
work  he  undertook  to  grind  down  the  bead 
of  a  hammer  which  he  was  using  al)out  his 
work.  For  that  purpose  he  went  to  a  large 
grindstone  in  the  shop  and  proceeded  to 
grind  the  hammer.  This  grindstone  was 
4^  feet  in  diameter,  and  7  or  8  inches 
thick  across  the  face.  It  was  driven  by 
power.  There  was  a  hole  in  the  face  of  the 
grinding  surface  of  the  stone,  about  half  an 
inch  deep  and  4  or  6  Inches  long  crosswise. 


The  appliance  for  the  stone  consisted  of  a 
rest  on  one  side  thereof.  It  appears  that 
this  rest  was  also  out  of  order.  The  re- 
spondent knew  the  condition  of  the  stone. 
He  had  frequently  used  it  for  grinding  tools. 
He  testlUed  that  in  grinding  chisels  he  plac- 
ed them  on  the  flat  side  of  the  stone,  instead 
of  upon  the  grinding  surface,  becatise  the 
grinding  surface  was  so  rough  that  he  could 
not  use  it  and  get  an  edge  on  the  chisel. 
Upon  the  grinding  surface  of  the  stone  on 
each  side  of  the  hole  was  a  strip  an  Inch 
or  two  wide  which  could  be  used.  The  re- 
spondent used  these  strips  for  grinding  the 
face  of  the  hammer.  After  he  had  ground 
the  face  of  the  hammer,  he  desired  to  round 
off  the  edges  thereof,  and  in  attempting  to 
do  80  the  edge  of  the  hammer  caught  in 
the  hole,  and  drew  his  hand  down  between 
the  rest  and  the  stone  in  such  a  manner  that 
a  portion  of  his  little  finger  and  a  portion 
of  his  third  linger  were  so  injured  as  to  re- 
quire amputation.  His  middle  finger  was 
also  injured. 

At  the  close  of  the  plaintiff's  case,  and  al- 
so at  the  close  of  the  whole  case,  the  appel- 
lant moved  the  court  for  a  directed  verdict 
which  motions  were  denied.  The  jury  subse- 
quently returned  a  verdict  in  favor  of  the 
respondent  for  $2,565.  Thereafter  the  appel- 
lant filed  a  motion  for  judgment  notwith- 
standing the  verdict,  and,  in  the  event  this 
motion  was  denied,  for  a  new  trial.  Upon 
the  bearing  of  these  motions  the  court  de- 
nied the  motion  for  judgment  non  obstante 
veredicto,  but  sustained  the  motion  for  new 
trial,  on  the  ground  that  the  verdict  was 
excessive,  unless  the  respondent  would  re- 
mit all  in  excess  of  $1,300.  The  respondent 
elected  to  make  this  remission,  and  judgment 
was  entered  for  $1,300. 

[1]  The  appellant  argues,  first,  that  the 
court  erred  in  denying  the  motion  for  a  di- 
rected verdict,  and  for  judgment  notwith- 
standing the  verdict,  for  the  reason  that  the 
evidence  shows  that  the  respondent  knew 
the  condition  of  the  stone  and  the  dangers 
incident  to  the  use  thereof,  and  therefore  as- 
sumed the  risk.  A  ntmiber  of  cases  from 
this  court  are  cited  to  the  effect  that, 
"where  an  employ^  knows,  or  in  the  reason- 
able exercise  of  hl&  faculties  should  know, 
the  dangers  which  surround  him,  he  must  be 
held  to  have  assumed  the  risk."  This  rule 
does  not  apply  to  this  case,  because  this 
action,  as  we  have  heretofore  observed,  is 
conceded,  to  have  been  brought  under  the 
federal  Epiployers'  Liability  Act.  Section  4 
of  that  act  provides  as  follows:  "That  in 
any  action  brought  against  any  common  car- 
rier under  or  by  virtue  of  any  of  the  provi- 
sions of  this  act  to  recover  damages  for  in- 
juries to,  or  the  death  of,  any  of  its  em- 
ployes, such  employ^  shall  not  be  held  to 
have  assumed  the  risks  of  his  employment 
in  any  case  where  the   violation   by  such 
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common  carrier  of  any  statute  enacted  for 
the  safety  of  employes  contributed  to  the 
Injury  or  death  of  such  employe." 

The  statutes  of  this  state  provide  that 
any  person,  firm,  or  corporation,  operating 
a  workshop  where  machinery  is  used  shall 
provide  and  maintain  proper  safeguards 
therefor)  "and  If  any  machine  or  any  part 
thereof,  Is  In  a  defective  condition,  and  Its 
operation  would  be  extrahazardous  because 
of  such  defect,  or  If  any  machine  Is  not  safe- 
guarded, as  provided  In  this  act,  the  use 
thereof  Is  prohibited.  •  •  •»  Rem.&BaL 
Code,  S  6587. 

These  statutes  conclusively  answer  the 
position  of  the  appellant  to  the  effect  that 
it  was  the  duty  of  the  court  to  direct  a  ver- 
dict for  the  defendant,  for  It  was  clearly 
shown  by  the  evidence  that  the  grindstone 
was  In  dally  use  in  the  appellant's  shop, 
and  that  it  was  extremely  hazardous  to  use 
it  because  of  the  defect  stated.  Witnesses 
testified  that  the  defects  were  clearly  ob- 
servable, that  they  were  known  to  every  per- 
son who  worked  in  the  shop;  and  some  of 
them  testified  that  they  had  refused  to  use 
the  stone  because  of  its  dangerous  condition. 
We  think  it  Is  plain,  therefore,  that  the  re- 
spondent did  not  assume  the  risk,  even 
though  he  knew  of  the  danger. 

The  appellant  also  contends  that  the  court 
erred  lu  refusing  to  give  an  Instruction  re- 
quested by  it  with  reference  to  the  assump- 
tion of  risk.  This  Instruction  was  not  re- 
quested by  the  defendant  until  after  the 
court  had  Instructed  the  Jury.  The  court  did 
Instruct  the  Jury  as  follows:  "In  relation  to 
the  affirmative  defense  of  the  defendant  com- 
pany, the  court  instructs  you  that  an  em- 
ploye, when  he  engages  in  a  particular  em- 
ployment, is  presumed  to  do  so  with  a  full 
knowledge  of  and  the  taking  of  that  risk  and 
its  ordinary  hazards,  and  that  he  assumes 
the  risk  of  all  dangers  which  are  open  and 
obvious.  It  would  therefore  be  the  duty  of 
the  plaintiff  to  look  at  the  machinery  about 
which  he  was  employed,  and  to  apprise  him- 
self of  any  danger  afforded  by  it,  and  which 
he  could  have  discovered,  or  ought  to  have 
discovered,  by  a  proper  examination  thereof, 
or  by  the  use  of  his  sight  and  other  senses ; 
and  If  be  failed  during  the  course  of  his  em- 
ployment, and  while  engaged  In  the  use  of 
the  grindstone,  to  apprise  himself  of  the  dan- 
gers which  he  ought  to  have  seen,  then  the 
plaintiff  was  not  in  the  exercise  of  ordinary 
care  and  prudence,  and  it  is  your  duty  so  to 
find.  The  plaintiff  assumes  the  risk  of  dan- 
gers which  are  open  and  apparent  to  his  ob- 
servation. *  •  •  If  you  find  that  the  de- 
fendant company  was  negligent  In  maintain- 
ing a  defective  grindstone,  but  that  plalntifTs 
injury  was  due  to  one  of  those  dangers 
which  the  law  holds  him  to  have  assumed, 
then  you  should  return  a  verdict  for  the  de- 
fendant company." 


If  the  appellant  was  entitled  to  any  in- 
struction upon  the  question  of  assumption  of 
risk,  these  Instructions  were  as  favorable  as 
should  have  been  given. 

[2]  The  appellant  also  arg^ues  that  the 
verdict  is  still  excessive,  and  that  a  new  trial 
should  therefore  be  granted.  We  are  of  the 
opinion  that  the  Judgment  as  finally  entered 
is  not  so  excessive  as  to  require  a  reversal 
upon  that  ground. 

The  Judgment  is  therefore  affirmed. 

CROW,  C.  J.,  and  PARKER,  FULLEB- 
TON,  and  MORRIS,  JJ.,  concur. 


MANNY  V.  SPOKANE  STATE  BANK  «t  iL 

(Supreme  Court  of  Washington.    Feb.  20, 
1914.) 

1.  Estoppel  (§  83*)— Bquitabi*  Estoppkl- 
What  Corstitutxs. 

Where  defendant  bank,  which  had  held  a 
mortgage  upon  the  insured  premises  which 
were  injured  by  fire,  made  proofs  of  losa,  al- 
though it  had  conveyed  a  mortgage  note  and 
engaged  plaintiff  to  rebuild  the  premises,  agree- 
ing to  pay  him  the  money  received  from  the 
insurance  company,  representing  that  it  owned 
the  mortgage,  the  bank,  upon  the  refusal  of  the 
insurer  to  pay  the  policy  owing  to  its  want  of 
insurable  interest^  was  estopped  from  denying 
its  liability  to  plemtiff;  neither  the  insnrer  nor 
plaintiff  knowing  of  the  bank's  want  of  interest 
in  the  property. 

[Ed.  Note. — For  other  cases,  see  Estoppel 
Cent.  Dig.  §S  218,  227-229;  Dec  Dig.  i  83.*] 

2.  Banks  and  Banking  (§  105*)— Acts  or 
OmcKBs — Scope  of  Atjthobitt. 

Where  the  officers  of  a  bank  which  had 
held  a  mortgage  on  premises  insured  against 
fire,  engaged  plaintiff  to  repair  the  property 
after  a  fire,  they  were  acting  within  the  scope 
of  their  authority,  for,  had  the  bank  owned  the 
mortgage,  it  would  have  received  the  benefits 
of  the  improvements. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  249-262;  Dec  Dig.  i 
1C6.*] 

Chadwick,  J.,  dissenting. 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  Wm.  A.  Huneke,  Judge. 

Action  by  F.  B.  Manny  against  the  Spokane 
State  Bank  and  others.  From  a  Judgment 
for  plaintiff,  the  defendant  bank  appeals. 
Affirmed. 

G.  Q.  Ripley,  of  Spokane,  for  appellant 
Berkey  &  Cowan,  of  Spokane,  for  respondent 

GOSE,  3.  This  Is  an  action  to  recover  the 
alleged  contract  price  for  material  furnished 
and  labor  performed  in  repairing  a  dwelUnS 
house  which  had  been  damaged  by  fire.  The 
action  was  brought  against  the  owners  of  the 
property,  two  fire  Insurance  companies  that 
had  insured  the  building,  and  the  Spokane 
State  Bank.  The  plalntUt  also  sought  to 
establish  and  foreclose  a  lien  upon  the  prop- 
erty for  the  contract  price  of  the  labor  and 
material.  A  Judgment  was  entered  in  favor 
of  the  plaintiff  against  the  bank,  and  the  ac- 
tion' was  dismissed  with  prejudice  against 
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all  of  the  other  defendants.  The  bank  has 
appealed. 

Prior  to  the  date  of  the  fire,  the  insurance 
companies  had  Issued  policies  insuring  the 
dwelling  In  the  sums  of  ?500  and  $1,800, 
respectively,  payable  to  the  appellant  (which 
then  held  a  mortgage  upon  the  property  for 
^500)  as  mortgagee  as  its  interest  should 
appear.  The  policies  were  in  force  at  the 
time  of  the  fire,  unless  they  had  become  In- 
operative because  of  the  previous  transfer  of 
the  mortgage  note  by  the  bank  without  the 
knowledge  or  consent  of  the  underwriters. 
The  bank  had  Indorsed  the  note  to  a  non- 
resident of  the  state  before  the  flre,  but  It 
at  all  times  held  the  note  and  mortgage. 
Neither  the  respondent  nor  the  companies 
knew  of  the  Indorsement  until  after  the  re- 
spondent had  completed  the  repair  of  the 
building. 

The  complaint  alleges  that  the  appellant 
employed  the  respondent  to  furnish  the  ma- 
terial and  perform  the  labor  in  repairing  the 
house  at  an  agreed  price,  and  that  he  had 
performed  his  contract. 

The  appeal  presents  three  questions,  one 
of  fact  and  two  of  mlsed  law  and  fact:  (1) 
Does  the  evidence  support  the  finding  of  the 
court  to  the  efl^ect  that  the  appellant  employ- 
ed the  respondent  to  furnish  the  material 
and  perform  the  labor  in  repairing  the  build- 
ing; (2)  although  not  argued,  do  the  repre- 
sentations of  the  appellant  to  the  respondent 
that  It  owned  the  mortgage  at  the  time  of  the 
flre  and  at  the  time  of  the  performance  of 
the  work  estop  the  appellant  to  deny  liabili- 
ty ;  and  (3)  did  the  president  of  the  appellant 
in  employing  the  respondent  act  within  the 
apparent  scope  of  his  authority. 

In  respect  to  the  first  proposition  it  suf- 
fices to  say  that  a  reading  of  the  record  has 
convinced  us  that  the  preponderance  of  the 
evidence  supports  the  finding.  Inasmuch  as 
a  detailed  discussion  of  the  evidence  would 
have  no  practical  value,  we  pass  the  point 
without  further  consideration. 

[1]  On  the  second  proposition,  the  evidence 
is  that  the  appellant  represented  to  the  re- 
spondent before  and  during  the  time  be  was 
doing  the  work  that  it  owned  the  mortgage; 
that  neither  the  respondent  nor  the  under- 
writers had  any  knowledge  to  the  contrary 
until  the  building  had  been  repaired;  that 
the  bank  made  sworn  proof  of  its  loss  In 
which  it  asserted  its  ownership  of  the  mort- 
gage, and  that  the  companies  refused  pay- 
ment after  they  learned  that  the  appellant 
had  no  Insurable  Interest  in  the  property  at 
the  time  of  the  fire.  Had  the  bank  owned 
the  mortgage  when  the  loss  was  sustained, 
the  companies  would  have  paid  the  loss  to  it, 
and  It  would  have  passed  the  money  to  the 
respondent.  It  admits  that  it  agreed  to  pay 
the  insurance  money  to  him.  These  facts 
clearly  operate  as  an  estoppel  against  it  to 
deny  liability. 


[2]  The  third  proposition  must  receive  an 
atllrmatlve  answer,  for  two  reasons,  (1)  the  of- 
ficers of  the  bank  were  acting  within  the  ap- 
parent scope  of  their  authority,  and,  had 
the  bank  owned  the  mortgage,  It  would  have 
received  benefits  to  the  extent  of  the  improve- 
ments (Oold  Bldge  Mining  &  Development  C!o. 
V.  Rice,  137  Paa  1001,  recently  decided); 
and  (2)  their  authority  was  not  questioned 
in  the  trial  court  In  the  appellant's  motion 
for  a  nonsuit,  the  acts  of  its  officers  were 
treated  as  the  acts  of  the  appellant,  and 
only  the  probative  force  of  the  testimony 
tending  to  prove  that  It  employed  the  re- 
^londent  was  suggested  or  questioned. 

The  Judgment  is  affirmed. 

ELLIS  and  MAIN,  JJ.,  concur. 

CHABWICK,  3.  I  think  the  facts  fix  the 
Uabillties  in  this  case  upon  the  insurance 
companies,  and  not  upon  Uie  banks.  I  there- 
fore dissent 


SMITH  V.    ALLEN. 
(Supreme  Court  of  Washington.    Feb.  10, 1914.) 

1.  Chattel  Mobtqaoes  (§  180*)— Statutes— 

ACKNOWLEDOUENTS— BOKA    FlUE    CBEDITOB. 

Rem.  &  Bal.  Code,  S  3660,  providing  that 
an  unacknowledged  chattel  mortgage  is  void  as 
against  bona  fide  creditors,  renders  such  void 
as  to  creditors,  whether  they  become  such  be- 
fore or  after  the  recording  of  such  mortgage 
and  whether  or  not  they  tiave  notice  thereof. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
g^M.   Cent   Dig.  89  366,  366;    Dec.  Dig.  i 

2.  ACKKOWUEDOUKNT  (g  60*)— Pboof— Neoes- 
SITT    or  CXBTiriCATS. 

Where  a  chattel  mortgage  had  no  certifi- 
cate of  acknowledgment  attached,  oral  proof 
that  it  had  been  acbiowledged  was  inadmissible, 
as  such  acknowledgment  can  be  proven  only  by 
the  certificate  of  the  officer  before  whom  it  was 
made. 

[Bid.  Note.— For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  Sg  318,  319 ;   Dec.  Dig.  i  60.*] 

3.  Chattel  Mobtoaoes  (%  138*)— Defective 
mobtqaqes  —  subseiquent  incumbbance 
WITH  Notice. 

-  Where  defendant  became  a  creditor  with- 
out securing  security  and  plaintiff  subsequently 
procured  and  recorded  a  chattel  mortgage  which 
was  void  for  not  being  aclmowledged  (Rem.  & 
Bal.  Code,  $  3660),  as  to  subsequent  incum- 
brances "for  value  and  in  good  faith,"  a  sub- 
sequent mortgage  on  the  same  chattels  to  se- 
cure defendant's  prior  debt  would  be  superior 
to  that  of  plaintiff,  even  though  defendant  had 
knowledge  of  plaintiff's  mortgage. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  H  228-236;  Dec.  Dig.  { 
13&*] 

4.  Chattel  Mobtoaqes  (§  138*)— Boka  Fide 
Cbeditobs— Antecedent  Dests. 

Though  the  pledging  of  property  as  securi- 
ty for  an  antecedent  debt  is  not  such  a  bona 
fide  pledge  for  value  as  will  defeat  the  rights 
of  those  interested  in  the  property,  this  rule 
must  yield  to  Hem.  &  Bal.  Code,  §  3ti60,  render- 
ing unacknowledged  chattel  mortgages  void,  so 
as  to  render  a  subsequent  mortgage  securing  an 
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antecedent  debt.  If  properly  acknowledged,  su- 
perior in  right. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gases.  Cent  Dig.  K  22$-236;  Dec.  Dig,  I 
138.*] 

Department  2.  Appeal  from  Superior 
Court,  Okanogan  County;  B.  K.  Pender- 
gast.  Judge. 

Action  by  Ben  Smith  against  W.  M.  Allen. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Peter  MePherson,  of  Brewster,  for  appel- 
lant. Smith  &  Gresham,  of  Conconully,  for 
respondent 

PAREEOt,  J.  The  plaintiff,  Ben  Smith, 
and  the  defendant,  W.  M.  Allen,  are  each 
seeking  to  foreclose  against  the  other  and 
against  Dodge  Bros,  two  separate  chattel 
mortgages  which  were  given  by  Dodge  Bros, 
upon  furniture  used  In  connection  with  their 
restaurant  business  In  the  town  of  Brewster, 
In  Okanogan  county,  to  Smith  and  Allen,  re- 
spectively. The  controversy  has  to  do  with 
the  superiority  of  the  respective  rights  of 
Smith  and  Allen  under  the  mortgages.  The 
trial  resulted  in  foreclosure  of  both  mort- 
gages against  Dodge  Bros.,  the  decreeing  of 
Smith's  mortgage  to  be  superior  to  Allen's, 
and  decreeing  that  the  proceeds  of  the  sale 
of  the  property  be  applied  accordingly.  The 
proceeds  of  the  sale  being  Insufficient  to  sat- 
isfy both  mortgages,  Allen's  mortgage  was 
thus  left  unsatisfied.  From  this  disposition 
of  the  cause,  Allen  has  appealed. 

The  facts  which  we  regard  as  controlling 
the  respective  rights  of  Smith  and  Allen  as 
between  themselves  are  not  in  dispute.  On 
September  1, 1910,  Dodge  Bros.,  being  indebt- 
ed to  Smith  in  the  sum  of  $1,500,  executed 
and  delivered  to  him  as  evidence  thereof  three 
promissory  notes.  At  the  same  time,  they 
signed  and  delivered  to  him  a  chattel  mortgage 
purporting  to  be  given  to  secure  these  notes. 
This  mortgage  had  then  attached  to  it  an 
affidavit  of  good  faith  in  usual  form,  as  re- 
quired by  section  3660,  Rem.  A  Bal.  Code; 
but  there  was  not  attached  thereto  any  cer 
tiflcate  of  acknowledgment  of  Its  execution 
before  an  officer  authorized  to  take  acknowl- 
edgments In  accordance  with  that  section. 
On  September  8,  1910,  this  mortgage  was 
filed  and  recorded  in  the  office  of  the  auditor 
of  Okanogan  county.  On  December  27,  1910, 
Dodge  Bros,  executed  and  delivered  to  Allen 
their  promissory  note  for  the  sum  of  $278  to 
evidMice  an  indebtedness  then  owing  by  them 
to  blm.  This  was  a  pre-existing  indebted- 
ness, all  of  which  bad  been  Incurred  when 
there  was  no  thought  of  security  In  connec- 
tion therewith.  On  the  day  of  the  execution 
of  this  note.  Dodge  Bros,  executed  and  de- 
livered to  Allen  a  chattel  mortgage  upon  the 
same  property  which  they  had  previously 
mortgaged  to  Smith.  This  mortgage  to  Allen 
was  duly  filed  and  recorded  in  the  office  of 
the  auditor  of  Okanogan  county  on  December 


28,  1910.  Attached  to  this  mortgage  was  an 
affidavit  of  good  faith  in  proper  form,  and 
the  acknowledgment  of  its  execution  was  evi- 
denced by  proper  certificate  of  a  notary  pub- 
lic indorsed  thereon;  Its  execution  being  in 
all  respects  strictly  In  compliance  with  the 
requirements  of  section  3660,  Rem.  &  BaL 
Code.  We  assume,  for  argument's  sake,  that 
Allen  had  actual  knowledge  of  the  existence 
of  Smith's  mortgage.  On  May  13,  1911,  the 
debt  secured  by  Allen's  mortgage  having  ma- 
tured and  remaining  unpaid,  he  commenced 
proceedings  to  foreclose  the  same  by  notice 
and  sale,  as  provided  by  sections  1104-1109, 
Rem.  Sc  Bal.  Code.  To  that  end,  on  that  date, 
he  caused  the  sheriff  of  Okanogan  county  to 
seize  and  take  possession  of  the  property  as 
he  was  expressly  authorized  to  do  by  the 
terms  of  his  mortgage,  upon  default  in  pay- 
ment of  the  indebtedness  secured  thereby. 
On  May  18,  1911,  Smith  commenced  this 
action  In  the  superior  court  for  Okanogan 
county,  causing  Allen's  foreclosure  proceed- 
ings to  be  transferred  to  that  court,  as  pro- 
vided by  section  1110,  Rem.  &  Bal.  Code. 
Pleadings  were  thereupon  filed  by  Smith 
and  Allen,  praying  foreclostire  of  their  re- 
spective mortgages;  each  claiming  as  against 
the  other  to  have  the  superior  lien.  Judg- 
ment and  decree  followed,  as  we  have  al- 
ready stated. 

[1]  There  is  no  controversy  here  as  to  the 
validity  and  binding  force  of  either  of  these 
mortgages  as  between  mortgagor  and  mort- 
gagee ;  nor  Is  there  any  room  for  controversy 
as  to  the  validity  and  binding  force  of  Al- 
len's mortgage,  exc^t  as  It  may  be  rendered 
inferior  and  subject  to  Smith's  mortgage,  be- 
cause of  the  priority  of  that  mortgage  in 
point  of  time,  and  actual  knowledge  thereof 
by  Allen.  The  real  question  Is:  Was  the 
execution  and  recording  of  Smith's  mortgage 
such  as  to  render  it  superior  to  Allen's  mort- 
gage, in  the  light  of  his  knowledge  of  the 
existence  of  Smith's  mortgage  and  the  provi- 
sions of  section  3660,  Rem.  &  Bal.  Code,  wbldi 
reads:  "A  mortgage  of  personal  property 
Is  void  as  against  creditors  of  the  mortgagor 
or  subsequent  purchaser,  and  incumbrances 
of  the  property  for  value  and  In  good  faith, 
unless  it  is  accompanied  by  the  affidavit  of 
the  mortgagor  that  it  is  made  In  good  faith, 
and  without  any  design  to  hinder,  delay,  or 
defraud  creditors,  and  it  Is  acknowledged  and 
recorded  In  the  same  manner  as  is  required 
by  law  In  conveyance  of  real  property."  That 
Smith's  mortgage  is  void  as  against  the  rights 
of  persons  specified  in  this  section  as  being 
protected  it  seems  to  us  needs  no  demonstra- 
tion other  than  the  express  language  of  the 
section  here  applicable,  to  wit:  "A  mortgage 
of  personal  property  is  void  as  against  (sped- 
fled  persons)  unless  •  •  •  It  to  acknowl- 
edged. »  •  •"  Indeed,  that  Smith's  mort- 
gage Is  void  as  against  such  specified  persons 
is  not  seriously  controverted,  except  it  Is 
contended  that  the  oral  proof  offered  upon 
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the  trial  showed  that  Smith's  mortgage  was, 
In  fact,  acknowledged  by  the  mortgagors. 

[2]  Assnmlng  that  there  was  oral  proof  so 
showing,  this  would  be  of  no  avail  to  Smith, 
because  the  law  Is  well  settled  that  acknowl- 
edgments cannot  be  proven  by  oral  testimo- 
ny, but  mnst  be  proven  by  the  certificate  of 
the  officer  before  whom  the  acknowledgment 
of  the  execution  of  the  instrument  is  made. 
Stetson  &  Post  Mill  Co.  v.  McDonald,  5  Wash. 
496,  32  Faa  108;  Forrester  v.  Reliable  Trans- 
fer Co.,  59  Wash.  86,  109  Pac.  312,  Ann.  Cas. 
1912A,  1093.  We  are  of  the  opinion  that 
Smith's  mortgage  is  in  law  unacknowledged, 
and  therefore  void  as  against  the  rights  of  all 
who  are  within  the  protected  class  specified 
in  section  3000.  This,  brings  us  to  the  ques- 
tion:   Is  Allen  within  that  class? 

Let  us  first  notice  Allen's  rights  as  a  cred- 
itor of  Dodge  Bros.,  putting  aside  for  the 
moment  the  fact  that  he  is  also  the  holder  of 
a  mortgage  securing  his  debt.  That  he  Is 
now  and  was,  before  the  receiving  of  Ills 
mortgage,  a  bona  fide  creditor  of  Dodge  Bros., 
is  not  subject  to  serious  dispute.  The  statute 
states  that  an  unacknowledged  mortgage  "is 
void  as  against  creditors  of  the  mortgagor." 
These  words  are  used  without  qualification. 
While,  of  course,  the  creditor  must  be  a 
bona  fide  one,  his  good  faith,  so  far  as  his 
knowledge  of  an  existing  unacknowledged 
mortgage  is  concerned,  is  of  no  consequence, 
since  such  a  mortgage  is  no  mortgage  so  far 
as  hla  rights  are  concerned.  He  is  entitled 
to  so  treat  it  and  have  the  courts  so  regard 
It  In  the  early  case  of  Baxter  v.  Smith, 
2  Wash.  T.  97,  at  page  100,  4  Pac.  36,  at 
page  36,  decided  by  the  territorial  Supreme 
C!ourt  in  1882,  dealing  with  the  question  of 
the  suiieriority  of  the  rights  of  an  attach- 
ing creditor  over  those  of  the  holder  of  a 
prior  unrecorded  mortgage  made  by  a  debtor, 
under  this  same  statute  the  court  said:  "The 
claim  under  said  mortgage  must  also  be  post- 
poned to  that  of  McCabe,  unless  the  fact  that 
he  had  actual  notice  of  said  mortgage  bad  the 
effect  to  subject  the  attachment  thereafter 
made  by  him  to  the  claim  thereunder.  Did 
such  notice  have  such  an  effect?  The  lan- 
guage of  the  statute,  the  construction  of 
which  must  decide  this  question,  is  as  fol- 
lows: 'A  mortgage  of  personal  property  is 
void  as  against  creditors  of  the  mortgagor,  or 
subsequent  purchasers  or  incumbrancers  of 
the  property  for  value  and  in  good  faith, 
unless  •  *  *  it  is  recorded  as  required 
by  law.'  And  a  fair  interpretation  thereof 
will  lead  to  the  conclusion  that  the  Liegisla- 
tnre  Intended,  therefore,  to  provide  that,  as 
to  creditors,  an  unrecorded  mortgage  on  per- 
sonal property  should  be  absolutely  void." 
The  statute  was  enacted  in  1879,  and  has  re- 
mained undianged  to  the  present  time.  Laws 
of  1879,  p.  104.  In  Willamette  Casket  Co.  v. 
Cross  Undertaking  Co.,  12  Wash.  190,  40  Pac. 
729,  it  was  held  that  a  creditor  was  protected 
as  against  an  unrecorded  mortgage  even 
though  be  had  not  obtained  any  lien  upon  the 


property  before  the  recording  of  the  mortgage, 
though  in  that  case  the  creditor  appears  to 
liave  become  such  without  actual  notice  of 
the  existing  mortgage.  In  Hinchman  v. 
Point  Defiance  By.  Co.,  14  Wash.  349,  862, 
44  Pac.  867,  871,  referring  to  this  statute, 
the  court  said:  "Manifestly,  there  are  three 
classes  of  persons  whose  rights  are  defined 
by  this  section.  They  are:  (1)  Creditors  of 
the  mortgagor;  (2)  subsequent  purchasers; 
and  (S)  parties  in  whose  favor  subsequent  in- 
cumbrances of  the  property  are  made  As 
to  the  first  class — creditors — the  unrecorded 
mortgage  is  abolutely  void."  Some  remarks 
were  made  in  that  case  and  in  Roy  &  Co.  v. 
Scott,  HarUey  &  Co.,  11  Wash.  399,  39  Pac. 
679,  which  might  seem  to  indicate  that  the 
court  entertained  the  view  that  creditors 
with  actual  notice  of  prior  unrecorded  or 
otherwise  defective  mortgages  acquire  their 
rights  subject  to  such  mortgage.  But  in 
those  cases,  as  well  as  others  which  we  will 
hereafter  notice,  the  right  of  the  subsequent 
incumbrancer  was  being  considered  only  as 
an  incumbrancer,  apparently  irrespective  of 
his  superior  rights  as  a  creditor.  In  the  later 
case  of  Blumauer  v.  Clock,  24  Wash.  596,  64 
Pac.  844,  85  Am.  St  Rep.  966,  the  creditors 
whose  claims  were  involved  had  actual  notice 
at  the  time  of  becoming  such  creditors  of 
the  existence  of  a  prior  unrecorded  mortgage 
which  was  defective  for  want  of  an  affidavit 
of  good  faith  as  required  by  section  3660. 
Notwithstanding  such  actual  notice  and  not- 
withstanding the  creditors  became  such  there- 
after, their  rights  were  held  superior  to  the 
mortgage  upon  the  ground  that  the  statute, 
by  express  terms,  rendered  such  mortgage  ab- 
solutely void  as  to  creditors.  It  may  be  here 
noticed  that  the  logic  of  that  decision  also  • 
is  that  the  word  "creditors,"  as  used  in  the 
statutes,  means  all  creditors  becoming  such 
both  before  and  after  the  giving  of  the  mort- 
gage, which,  failing  to  comply  with  the  stat- 
ute, is  rendered  void.  The  Supreme  Court 
of  South  Dakota,  in  Plerson  v.  Hlckey,  16 
S.  D.  46,  91  N.  W.  339,  expressly  so  held  un- 
der a  statute  In  substance  the  same  as  ours. 
We  therefore  have  given  no  attention  to 
the  question  of  when  AUen  became  a  creditor 
of  Dodge  Bros.  Under  our  recent  decision  in 
Pacific  Coast  Biscuit  Co.  v.  Oswald  &  Perry, 
137  Pac.  483,  had  Smith  procured  a  proper 
affidavit  of  good  faith  as  to  his  mortgage, 
and  then  caused  It  to  be  recorded  before  Al- 
len's mortgage  was  recorded,  there  would  be 
some  ground  for  contending  that  Smith's 
mortgage  is  superior  to  Allen's.  But  Smith's 
mortgage  has  not,  even  to  this  day,  been 
cured  by  any  affidavit  of  good  faith.  It  Is 
still  absolutely  void  for  that  reason  as 
against  Dodge  Bros.'  creditors,  and  therefore 
void  as  against  AUen.  No  decisions  have 
come  to  our  notice  dealing  with  unacknowl- 
edged chattel  mortgages  in  connection  with 
the  rights  of  the  creditors;  but  of  course, 
the  want  of  acknowledgment  has,  by  the  ex- 
press language  of  the  statute,  the  same  effect 
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as  tbe  want  of  an  aflBdavlt  of  good  faith,  or 
the  want  of  recording.  Tbese  latter  deficien- 
cies rendering  tbe  mortgage  void  as  to  credi- 
tors, nnder  the  dedslous  we  have  noticed,  it 
necessarily  follows  that  want  of  acknowl- 
edgment has  the  same  effect 

[3]  We  have  so  far  confined  our  Inquiry  to 
the  rights  of  Allen  as  against  Smith's  mort- 
gage, only  in  the  Ught  of  the  fact  that  be  is 
a  creditor  of  Dodge  Bros.  As  such,  it  seems 
plain  to  us  that  bis  rights  are  superior  to  any 
claim  Smith  may  make  under  his  mortgage. 
Whether  Allen's  rights  as  a  mere  creditor 
are  superior  to  Smith's  rights  as  a  mere 
creditor  is  quite  another  question.  It  may 
be  conceded,  in  all  we  shall  now  say,  that 
their  rights  as  mere  creditors  are  equal.  As 
we  proceed,  however,  we  think  it  will  de- 
velop that  the  superiority  of  their  resipectlve 
ultimate  rights  will  be  found  to  depend  upon 
who  first  acquired,  as  against  the  other,  a 
valid  lien  upon  the  property  of  Dodge  Biros, 
to  secure  the  payment  of  his  claim. 

What,  let  us  now  inquire,  are  the  rights 
of  Allen  as  a  mortgagee  of  Dodge  Bros. ;  the 
mortgage  being  given  to  secure  the  very  ante- 
cedent debt  which  made  him  a  creditor  of 
Dodge  Bros.?  Is  it  possible  that,  by  taking 
such  mortgage  and  thus  acquiring  a  lien  upon 
the  property  of  Dodge  Bros.,  all  of  his  su- 
perior rights  as  a  creditor  of  Dodge  Bros, 
are  gone?  We  may  assume  tliat  he  thereby 
became  an  incumbrancer  with  notice  of 
Smith's  prior  mortgage,  but  we  are  not  to 
lose  sight  of  the  fact  that  that  mortgage  was 
void  as  to  him  as  a  creditor  of  Dodge  Bros. 
Did  the  taking  of  the  mortgage  by  Allen  in- 
fuse life  into  the  mortgage  of  Smith  so  as  to 
render  it  superior  to  Allen's  mortgage,  given 
to  secure  his  claim  as  to  which  Smith's  mort- 
gage was  void?  To  so  hold  would  be  to  say 
that  Allen  must  not  acquire  any  lien  against 
the  property  of  Dodge  Bros.,  for  to  do  so 
would  make  him  a  subsequent  incumbrancer 
not  "for  value  and  in  good  faith,"  and  thus 
render  his  prior  superior  rights  as  a  credi- 
tor of  no  avail,  because  of  his  notice  of  the 
existence  of  Smith's  prior  void  mortgage.  It 
seems  to  us  this  cannot  be,  but  that  the  tak- 
ing of  this  mortgage  by  Allen  as  security 
for  the  payment  of  his  pre-existing  claim  as 
a  creditor  of  Dodge  Bros.,  which  was  su- 
perior to  Smith's  mortgage,  constituted  Allen 
an  incumbrancer  "for  value  and  in  good 
faith"  within  the  meaning  of  these  words  as 
used  in  the  statute.  Let  us  remember  that 
Allen  became  a  creditor  of  Dodge  Bros,  long 
before  he  took  the  mortgage  from  them  to 
secure  his  claims,  and  at  a  time  when  no 
mortgage  or  security  was  contemplated  to 
be  taken  to  secure  his  claim.  Had  the  crea- 
tion of  the  relation  of  debtor  and  creditor  and 
the  taking  of  his  mortgage  as  security  been 
a  single  transaction,  it  is  possible  that  Allen 
might  have  become  a  subsequent  incumbranc- 
er so  as  to  render  his  rights  subject  to 
Smith's  mortgage,  in  view  of  bis  knowledge 


of  that  mortgage,  since  then  It  might  be 
said  he  had  no  pre-existing  superior  rights  as 
a  creditor.  This,  however,  is  not  the  question 
here.  In  Biumauer  v.  Clock,  24  Wash.  596, 
at  pages  600,  602,  64  Pac.  844,  at  pages  845, 
846  (85  Am.  St  Rep.  966),  which  we  have 
already  noticed,  where  the  creditors  secured 
their  claim  by  filing  statutory  liens  upon  the 
property  covered  by  a  prior  mortgage,  not 
having  an  aflSdavlt  of  good  faith  attached 
thereto,  of  wUch  mortgage  they  had  notice. 
Justice  Dunlmr,  speaking  for  the  court,  said: 
"A  creditor  and  an  incumbrancer  may  stand 
in  a  dual  capacity;  for  an  Incumbrancer 
must,  at  least  be  a  creditor,  although  a  credi- 
tor need  not  necessarily  be  an  Incumbrancer. 
It  seems  to  us  that  thQ  more  reasonable  and 
Just  construction  of  the  law  would  be  to  con- 
stifie  the  term  'creditor'  with  reference  to  the 
inception  of  the  obligation  of  the  debtor, 
rather  than  to  conditions  wliich  might  after- 
wards arise.  For  Instance,  if  the  lienors  in 
this  case  liad  not  seen  fit  to  file  thdr  liens, 
but  liad  relied  upon  their  employer  for  com- 
pensation, they  would  unquestionably  have 
been  creditors.^  Because  they  afterwards 
took  advantage  of  the  lien  laws,  the  relative 
position  to  the  employer  ought  not  to  be  held 
to  have  been  changed.  It  has  even  t>een  held 
in  Dempsey  v.  Pforzheimer,  86  Mich.  652,  49 
N.  W.  465, 13  L.  R.  A.  388,  under  a  statute  like 
ours,  that  where  a  creditor,  who  was  entitled 
to  the  benefit  of  the  statute,  afterwards  enter- 
ed into  a  voluntary  agreement  with  his  debtor 
by  which  he  took  a  mortgage  upon  the  prop- 
erty that  had  been  before  that  mortgaged, 
but  which  had  not  been  properly  recorded, 
his  relation  as  creditor  had  not  l>een  chang- 
ed. *  *  *  And  so,  in  this  case,  the  fact 
that  tbe  lienors,  who  at  one  time  were  credi- 
tors, have  seen  fit  to  accept  the  benefit  of 
the  law  in  relation  to  the  collection  of  their 
claims,  does  not  take  them  out  of  the  cate- 
gory of  creditors  and  place  them  in  that  of 
incumbrancers.  If  they  should  reduce  their 
claims  to  a  judgment  and  issue  execution, 
and  levy  upon  the  property  of  their  employer, 
they  would  have  an  incumbrance  upon  the 
property;  but  it  would  not  be  argued  for  a 
moment  that  they  would  lose  any  rights  b.r 
reason  of  the  operation  of  the  law  in  this 
respect,  and  it  is  by  reason  of  the  operation 
of  the  lien  laws,  and  not  by  any  contractual 
relations,  that  they  have  an  incumbrance  or 
Hen  upon  the  property  of  the  employer.  It 
cannot  even  be  said  that  they  originally  hi- 
tended  to  take  advantage  of  the  lien  laws. 
Ordinarily,  when  a  man  works  for  another 
he  expects  to  be  paid  for  his  labor  without 
the  expense,  vexation,  and  delay  attending 
the  foreclosure  of  a  lien,  and  he  avails  him- 
self of  the  lien  law  as  a  last  resort  if  he 
avails  himself  of  It  at  ail.  The  lienor  stands 
in  an  entirely  different  position  from  a  I)e^ 
son  who  originally  contracts  with  reference 
to  the  security  which  he  takes,  and  who 
would  have  no  contractual  relations  with  the 
debtor  excepting  for  the  security." 
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The  logic  of  these  remaps,  It  seems  to  us, 
necessarily  leads  to  the  conclusion  that  the 
result  must  have  been  the  same  if  the  lien 
'securing  the  pre-existing  debt  had  been  in  the 
form  of  a  mortgage  Instead  of  the  filing  of  a 
statutory  Uen;.  and  this  brings  us  to  the  point 
where  it  becomes  plain  that,  while  the  lights 
of  Smith  and  Allen  may  be  equal  as  mere 
creditors,  Allen  has  been  the  first  to  acquire 
a  valid  lien  upon  the  property  as  between 
Mm  and  Smith.  Some  remarks  have  been 
made  in  the  former  decisions  which  we  have 
noticed,  and  also  in  Chase  t.  Tacoma  Box  Co., 
U  Wash.  377,  39  Pac.  639,  and  Mendenhall  t. 
Kratz,  14  Wash.  453,  44  Pac.  872,  which  may 
seem  not  wholly  in  harmony  with  the  views 
expressed  by  Justice  Dunbar  in  the  later  case 
of  Blumaner  v.  Cllo<^;  but  a  critical  reading 
of  these  cases,  we  think,  will  readily  show 
that  in  none  of  them  were  the  superior  rights 
of  creditors  as  such  in  connection  with  their 
rights  as  lienors  seriously  considered.  In- 
deed, that  problem  seems  not  to  have  been 
squarely  presented,  or  seriously  considered  by 
this  court,  until  the  decision  in  Blumauer  v. 
Clodc,  wherein  Justice  Dunbar  so  logically 
disposes  of  it.  We  are  of  the  opinion  that, 
while  Smith  and  A^len  have  equal  rights  as 
mere  creditors  of  Dodge  Bros.,  their  ultimate 
respective  superior  rights  are  determinable  by 
the  priority  of  the  Uen  either  may  acquire, 
securing  bis  dalm;  and  that  it  is  Immaterial 
what  the  nature  of  that  Uen  may  be,  so  long 
as  it  is  such  as  is  recognized  by  law,  wheth- 
er statutory  or  contractual.  It  foUows  that 
the  lien  evidenced  by  AUen's  mortgage  is 
BuperlM:  to  that  evidenced  by  Smith's  mort- 
gage. 

Views  somewhat  in  harmony  with  the  con- 
dusionB  we  here  reach  are  expressed  in  John- 
ston V.  Wood,  19  Wash.  441,  63  Pac.  707,  and 
Worley  y.  MetropoUtan  Motor  Car  Co.,  72 
Wash.  243,  130  Pac.  107,  though  those  cases 
Involved  conditional  sale  contracts  and  are 
not  exactly  in  point 

[4]  We  have  not  lost  sight  of  the  general 
equitable  rule  that  the  pledging  of  property 
as  security  for  an  antecedent  debt  is  not  re- 
garded as  such  a  bona  fide  pledge  for  value 
OS  wlU  defeat  the  rights  of  those  interested 
in  the  property  of  which  the  pledgee  has  no 
notice.  This  upon  the  theory  that  the  credi- 
tor receiving  such  pledge  parts  with  no 
value  and  surrenders  no  right,  as  recognized 
and  appUed  by  this  court  in  McDonald  Co. 
V.  Johns,  62  Wash.  621,  114  Pac.  175,  33  U  B. 
A.  (N.  S.)  S7,  as  well  as  in  other  decisions 
which  might  be  noticed.  Be  we  are  here 
dealing  with  rights  which  are  defined  and 
measured  by  express  legislative  enactment, 
and,  since  we  find  therein  a  perfect  guide  to 
the  solution  of  the  problem  before  us,  we 
are  not  permitted  to  look  beyond  the  statute 
for  aid  in  the  general  rules  of  law  or  equity. 

We  conclude  that  AUen's  mortgage  must  be 
held  superior  to  Smith's  mortgage,  and  that 


the  trial  court  erred  in  holding  otherwise. 
The  Judgment  and  decree  Is  reversed  in  so 
far  as  it  directs  appUcation  of  the  proceeds 
of  the  foreclosure  sale  to  be  made  first  in  the 
payment  of  Smith's  mortgage  and  his  costs 
in  this  action.  The  cause  is  remanded  to  the 
superior  court,  with  directions  to  decree  Al- 
len's mortgage  to  be  sui>erior  to  Smith's  mort- 
gage and  to  take  such  farther  necessary  pro- 
ceedings in  the  completion  of  the  foreclosure 
as  are  consistent  with  the  views  we  have 
here  expressed. 

CROW,  C.  J.,  and  MOUNT,  FUU-BRTON, 
and  MORRIS,  JJ.,  concur. 


HHALEY  v.  SUPERIOR  COURT  IN  AND 

FOR  SONOMA  COUNTZ  et  aL 

(S.  F.  6471.) 

(Supreme  Court  of  California.    Jan.  14,  1914.) 

1.  STATtTTES  ({  218*)  —  CoNSTBUCnON  —  CON- 
TB)CP0BAN£0U8    CONSTBUCTION. 

Practical  constraction  of  the  statutes,  re- 
lating to  the  allowance  of  costs,  by  the  bench 
and  bar  for  over  60  years,  cannot  be  Ughtly 
set  aside. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  if  294,  296;    Dec.  Dig.  |  218.*] 

2.  Coots  (t  228*)— Aixowancb— Affxal. 

Code  Civ.  Proc.  J  924,  provides  for  the  al- 
lowance of  costs  in  favor  of  the  party  prevail- 
ing' in  an  action  in  jostice's  court.  Section 
978  provides  that  an  appeal  from  justice  court 
■haU  not  be  effectuated  untU  an  undertak- 
ing has  been  filed  for  the  payment  of  costs, 
while  section  980  provides  that,  when  an  appeal 
is  perfected  from  the  justice's  court  to  the 
sui>erior  court,  the  action  shall  be  tried  anew 
on  appeal,  and  authorizes  a  dismissal  of  the 
appeal  with  costs  for  failure  to  prosecute.  Held, 
that  costs  are  properly  allowed  the  prevailing 
party  on  an  appeal  from  the  justice's  court  to 
the  superior  court,  even  though  the  recovery 
be  less  than  $300,  for  section  1022,  providing 
that  no  costs  shall  be  allowed  in  an  action  for 
the  recovery  of  money  or  damages  when  the 
plaintiff  recovers  less  than  $300,  Is  intended  to 
compel  parties  to  bring  their  actions  in  the 
proper  court  and  not  to  discourage  appeals  from 
justices'  courts. 

[Bid.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  H  848-851,  854-861 ;  Dec.  Dig.  t  228.*] 

In  Bank.  Original  petition  by  W.  B.  Hea- 
ley  for  a  writ  of  review  to  be  directed  to 
the  Superior  Court  in  and  for  the  County  of 
Sonoma,  and  Honorable  Bmmett  Seawell, 
Judge.    Petition  denied. 

H.  W.  A.  Weske  and  Jos.  P.  Berry,  both  of 
Santa  Rosa,  for  petitioner.  F.  A.  Meyer,  of 
Petalnma,  and  S.  K.  Dougherty,  of  Santa 
Rosa,  for  respondents. 

PER  CURIAM.  An  application  for  a  writ 
of  review  was  made  to  the  District  Court  of 
Appeal  for  the  Third  Appellate  District, 
and,  the  justices  of  that  court  being  unable 
to  concur  in  a  judgment  the  matter  was 
transferred  to  this  court  for  hearing  and 
determination. 

After  a  careful  examination  of  the  ques- 
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tlons  Involved,  we  have  adopted  the  views 
expressed  by  the  learned  Judge  ot  the  trial 
court,  written  at  the  time  of  defendant's  mo- 
tion to  strike  out  plaintlfTs  blU  of  costs. 

"This  action  was  commenced  In  the  Jus- 
tice's court  of  Santa  Rosa  township,  where 
Judgment  went  for  defendants.  An  appeal 
was  taken  to  this  court,  the  cause  tried  anew 
on  appeal,  and  Judgment  went  for  plaintiff. 
Defendants  now  move  to  strike  out  plaintiff's 
bill  of  costs  on  the  ground  that  the  court 
has  no  Jurisdiction  to  allow  costs  Inasmuch 
as  the  Judgment  on  appeal  was  for  a  sum 
less  than  $300.  In  other  words,  defendants 
Insist  that  there  is  no  statutory  warrant  for 
the  allowance  of  costs  In  cases  appealed  from 
the  Justice's  court  and  tried  anew  on  ap- 
peal in  the  superior  court  except  in  the  rare 
Instances  where  the  appealing  party  might 
obtain  a  Judgment  for  the  sum  of  $300  or 
over. 

"If  defendant's  contention  be  accepted  as 
the  law,  It  will  work  a  complete  and  radical 
change  In  the  practice  and  procedure  of  this 
state  as  It  has  heretofore  stood. 

"The  arguments  made  by  the  moving  par- 
ties are  deserving  of  more  consideration  than 
can  be  given  them  In  this  brief  opinion.  The 
subject  has  been  industriously  and  widely 
investigated. 

[1]  "Counsel  have  dted  many  authorities 
from  other  Jurisdictions  to  sustain  the  claim 
that  the  allowance  ot  costs  is  merely  a  stat- 
utory creation  and  was  unknown  to  the  com- 
mon law.  In  those  states  still  largely  in- 
fluenced by  the  common-law  rule,  there  can 
be  no  doubt  but  that  the  question  of  the  al- 
lowance of  costs  Is  viewed  with  disapproval, 
if  not  with  a  spirit  of  positive  hostility.  In 
this  state  the  allowance  of  costs  is  an  inci- 
dent to  a  cause  of  action,  and  it  luis  never 
been  regarded  harslily  by  our  ooorta.  The 
spirit  of  our  code  system  favors  the  allow- 
ance of  costs  as  an  examination  ot  the  sev- 
eral sections  touching  the  subject  will  re- 
veaL  Aside  from  the  anomaly  of  the  posi- 
tion in  which  we  would  find  ourselves  by 
holding  that  costs  are  allowable  to  the  pre- 
vailing party  in  the  Justice's  court  and  not 
allowable  in  the  superior  court  on  appeal, 
except  in  rare  and  unusual  cases,  we  are  con- 
fronted with  the  interpretation  placed  upon 
the  statutes  of  our  state  by  the  bench  and 
bar  for  a  period  of  62  years.  Since  the  or- 
ganization of  our  state  government  it  has 
been  the  universal  practice  of  the  superior 
court  of  California  to  allow  costs  to  the  pre- 
vailing i>arty  on  an  appeal  U>  the  superior 
court  While  the  question  has  never  been 
squarely  determined  by  our  state  Supreme 
Court,  there  can  be  but  little  doubt  that  the 
practice  recognized  by  the  superior  court  has 
the  sanction  of  the  highest  court  of  our  state. 
This  long-established  practice  amounts  to 
more  than  mere  custom,  for  it  must  have  its 
origin  in  the  belief  that  warrant  for  the  al- 
lowance of  costs  is  to  be  found  in  the  lan- 


guage and  spirit  of  the  several  statutes  gov- 
erning the  same,  which  have  undergone  but 
slight  change  since  their  adoption.  This  cir- 
cumstance of  itself  arises  to  tlie  dignity  of 
Judicial  interpretation  and  cannot  be  lightly 
laid  aside  in  an  effort  to  arrive  at  legisla- 
tive intent 

[2]  "Code  sections  in  which  the  quesUon 
of  costs  arise  are  numerous.  Section  924, 
Code  of  Civil  Procedure,  provides  as  follows: 
'The  prevailing  party  in  a  justice's  court  is 
entitled  to  costs  of  the  action,  and  also  of 
any  proceeding  taken  by  him  in  aid  of  an 
execution.  Issued  upon  any  Judgment  recov- 
ered therein.'  Surely  the  Legislature  by  ex- 
press provisions  allows  costs  to  the  prevailing 
party  in  actions  tried  in  the  Justice's  coart 
Section  978,  Code  of  Civil  Procedure,  pro- 
vides as  follows:  'An  appeal  from  a  Justice's 
court  is  not  effectual  for  any  purpose,  unless 
an  undertaking  is  filed  with  two  or  more 
sureties  in  the  sum  of  one  hundred  dollars 
for  the  payment  of  the  costs  on  the  appeal,' 
etc  Said  section,  in  numerous  sentences, 
provides  for  the  giving  of  an  undertaking  to 
recover  costs  in  the  superior  court.  It  is 
dMcuIt  to  read  said  section  without  l)diig 
forced  to  the  conclusion  that  within  its  pro- 
visions complete  statutory  warrant  Is  to  be 
found  for  the  allowance  of  costs  in  the  supe- 
rior court  on  an  appeal  from  the  Justice's 
court  The  latter  portion  of  section  980,  Code 
of  Civil  Procedure,  provides  as  follows: 
'When  the  action  is  tried  anew,  on  appeal, 
the  trial  must  be  conducted  in  all  respects  as 
other  trials  in  the  superior  court  The  pro- 
visions of  this  Code  as  to  changing  the  place 
of  trial  and  all  the  provisions  as  to  trials 
in  the  superior  court,  are  applicable  to  trials 
on  appeal  In  the  superior  court  For  a  fail- 
ure to  prosecute  on  appeal,  for  unnecessary 
delay  in  bringing  it  to  a  hearing,  the  su- 
perior court  after  notice,  may  order  the  ap- 
peal to  be  dismissed,  with  costs;  and  if  it 
appear  to  such  court  that  the  appeal  was 
made  solely  for  delay,  it  may  add  to  the 
costs  such  damages  as  may  be  Just,  not  ei- 
ceedlng  twenty-flve  per  cent  of  the  Judgment 
appealed  from.'  The  latter  part  of  the  sec- 
tion last  above  quoted  provides  that  all  tlie 
rules  of  procedure  which  control  in  the  su- 
perior court  are  applicable  to  trials  on  ap- 
peal in  the  superior  court  By  said  section 
the  court  is  expressly  authorized  to  impose 
costs  under  certain  named  conditions. 

"Counsel  contend  that  section  1022,  Code 
of  Civil  Procedure,  bars  plaintiff's  right  to 
recover  costs.  If  plaintiff  should  have  start- 
ed his  action  as  an  origlaal  proceeding  in  the 
superior  court  and  failed  to  have  recovered 
$300,  unquestionably  he  could  not  recover 
costs.  But  that  is  not  the  question  with 
which  we  are  now  dealing,  and  section  1022, 
supra,  disallowing  costs  in  all  cases  whel* 
the  amount  of  the  judgment  Is  less  than  $300, 
was  never  Intended  to  apply  to  an  action 
tried  anew  on  appeal  in  the  superior  court 
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If  sacb  was  the  Intentloii  of  the  Legflslatare, 
It  would  bave  been  a  simple  matter  for  It 
to  have  so  stated  in  unmistakable  terms.  sTo 
give  the  Code  sections  the  construction  that 
costs  are  not  allowable  on  an  appeal,  would 
seem  to  do  violence  to  the  spirit  and  letter 
of  said  sections.  Section  1022  must  there- 
fore be  siven  a  reasonable  construction,  one 
that  will  harmonize  with  other  sections  of 
the  Code,  if  such  be  possible. 

"By  disallowing  costs  In  a  case  where  a 
earn  less  than  $300  Is  recovered,  it  was  clear- 
ly the  intention  of  the  Legislature — and  the 
sole  intention — to  compel  litigants  to  com- 
mence actions  in  the  proper  forum,  and  in 
case  they  do  not  do  so  for  any  reason,  to  dis- 
allow costs  partly  as  a  punishment  for  an 
injustice  done  the  party  who  is  forced  into 
a  higher  and  more  expensive  tribunal.  Clear- 
ly it  was  not  the  purpose  of  the  Legislature 
to  discourage  appeals  from  the  justice's  court 
by  a  disallowance  of  costs  for  the  reason  that 
the  simple  method  of  appeal  provided  thor- 
onghly  refutes  such  a  contention.  There  is 
nothing  in  the  genius  of  our  laws  that  would 
Justify  the  court  in  saying  that  appeals 
from  the  Justice's  court  are  looked  upon  with 
disfavor  by  the  Legislature.  An  examination 
of  section  1022  wlU  show  that  many  of  the 
provisions  therein  contained  could  not  be 
made  to  apply  to  appeals  taken  from  a  Jus- 
tice's court  The  causes  of  actions  designat- 
ed therein  clearly  show  that  said  section 
was  not  Intended  to  apply  to  cases  on  appeal, 
for  the  reason  that  it  enumerates  causes  of 
actions  over  which  the  Justice's  court  would 
be  absolutely  without  Jurisdiction.  Many 
of  said  causes  could  not  bave  their  origin 
in  a  Justice's  court 

"The  court  will  not  review  the  many  au- 
thorities dted  by  counsel,  as  they  do  not 
deal  with  statutes  similar  to  ours.  None  of 
the  California  cases  cited  is  decisive  of  the 
questions  here  involved.  Murphy  v.  Casey, 
13  Cal.  App.  781  [110  Paa  936],  had  to  do 
with  a  case  in  which  Judgmoit  was  entered 
by  stipulation  for  a  sum  less  than  $300.  The 
cause  was  origUially  commenced  in  the  su- 
perior court,  and  as  a  matter  of  course  plaln- 
tiS  was  not  entitled  to  costa  Other  Califor- 
nia cases  dted  simply  reaffirm  this  doctrine 
or  lay  down  a  principle  of  law  that  is  admit- 
tedly true  but  throw  little  light  on  the  ques- 
tion here  presented. 

"On  an  appeal  from  the  Justice's  court  a 
cause  is  tried  anew,  but  our  Code  emphasizes 
the  fact  that  It  is  tried  anew  on  appeal.  It 
cannot  be  the  policy  of  the  law  of  this  state 
in  the  light  of  our  many  statutory  provisions 
that  one  who  is  aggrieved  by  a  Judgment  of 
the  lower  court  should  be  penalized  for  pur- 
suing the  law's  remedy  to  the  end  that  com- 
plete Justice  may  be  obtained.  Costs  are 
allowed  in  this  state  as  of  course  not  only  in 
general  proceedings  but  also  in  iq>ecial  pro- 
ceedings. 


"The  court  !■  of  tbe  opinion  that  defend- 
ants' motion  to  strike  out  the  bill  of  costs 
should  be  and  the  same  is  hereby  denied." 

It  follows  from  the  foregoing  that  the  ac- 
tion of  the  superior  court  was  strictly  in  ac- 
cord with  the  law.  We  have  not  considered 
whether  there  would  have  been  any  excess 
of  Jurisdiction  on  its  part  even  if  it  had 
erred  in  allowing  costs  to  plaintiff,  prefer- 
ring to  dispose  of  the  question  we  have  dis- 
cussed upon  its  merits. 

Writ  denied.    Proceeding  dismissed. 

BEATTT,  a  J.,  does  not  participate  in 
the  foregoinf. 


In  re  BEWLBY.     (L.  A.  8460.) 
(Supreme  Court  of  California.    Jan.  12,  1914.) 

1.  Adoption  ({  18*)  —  FBOOEEDiiros— Pasties 

— WiTHISSXB. 

On  an  application  to  adopt  a  minor  after 
her  mother  had  abandoned  her  to  a  children's 
home  society,  it  was  proper  for  the  court  to 
examine  the  mother  and  her  husband  as  witnesa- 
es,  though  they  were  not  formal  parties  to  the 
proceeding,  and  without  a  formal  contest  of  the 
petition. 

[Bd.  Note.— For  other  cases,  see  Adoption, 
Cent  Pig.  i  28;    Dec.  Dig.  i  13.*] 

2.  ADOFTIOIf    (I    18*)— ^FkoosKDiiros— DlSOBK- 
non. 

Whether  the  petition  for  the  adoption  of 
a  minor  child  should  be  granted  rests  in  the 
sound  discretion  of  the  court,  to  be  exercised 
on  information  derived  from  all  prober  sources 
to  subserve  the  best  interests  of  the  child. 

[Ed.  Note. — For  other  cases,  see  Adoption, 
Cent.  Dig.  §  23;    Dec.  Dig.  {  13.*] 

3.  Adoption  (i  15*J— Rkvubw. 

Since  the  granting  of  a  petition  for  the 
adoption  of  a  minor  rests  almost  entirely  in 
tile  sound  discretion  of  the  court  a  denial  of 
the  petition  will  not  be  disturbed  on  appeal 
without  a  showing  of  grave  abuse  of  discre- 
tion. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  {26:   Dec.  Dig.  <  15.*] 

4.  Adoption  (|  14*)— Pttition— DeiiiaIi— Dib- 
CBsrion. 

A  wife,  having  given  birth .  to  a  daughter 
shortly  after  marriage,  of  which  the  husband 
was  not  the  father,  assigned  all  her  lawful  in- 
terest in  the  child  to  a  children's  home  society, 
which  almost  immediately  found  a  home  for  the 
child  with  petitioners.  When  the  child  was 
born  the  mother  and  her  husband  were  in  poor 
financiai  circumstances:  but  when  petitioners 
applied  to  adopt  the  child  shortly  after  they  bad 
received  her,  the  circumstances  of  the  mother 
and  her  husband  bad  greatly  improved,  and 
both  were  then  willing  to  undertake  the  custody 
and  nurture  of  the  child.  Held,  that  an  order 
denying  petitioner's  application  for  adoption  was 
not  an  abuse  of  the  trial  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  §§  22,  24,  25;   Dec.  Dig.  {  14.*] 

Department  2.  Al>peal  from  Superior 
Court  Los  Angeles  County ;  Oavln  W.  Craig, 
Judge. 

Application  by  Sylvester  H.  Thompson  and 
wife  to  adopt  Myrtle  Alice  Bewley,  a  minor. 
From  an  order  denying  the  petition,  petition- 
ers appeal.    Affirmed. 
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Douglas  L.  Edmonds,  of  Iioa  Angeles,  for 
appellants.  John  Beardsley,  of  Los  Angeles, 
for  respondent. 

MBLVIN,  J.  This  Is  an  appeal  by  Syl- 
vester H.  Thompson  and  IiUIie  Thompson, 
his  wife,  from  an  order  denying  their  peti- 
tion for  the  adoption  of  Miyrtle  Alice  Bewley, 
a  minor. 

The  facts  which  are  undisputed  are  as 
follows:  The  mother  of  the  child  was  mar- 
ried to  Bewley  In  November,  1911,  after  they 
had  known  each  other  for  five  weeks.  The 
child  was  bom  January  2,  1912.  When  the 
baby  was  bom,  Bewley  was  out  of  work 
and  penniless,  and,  believing  that  he  was  not 
her  father,  he  was  unwilling  to  assume  the 
care  of  the  infant.  Mrs.  Bewley,  on  January 
18,  1912,  took  the  child  to  Mr.  Lewis,  the 
superintendent  of  the  Children's  Home  So- 
ciety, and,  after  she  had  explained  her  cir- 
cumstances and  her  husband's  unwillingness 
to  support  the  child,  Mr.  Lewis  accepted 
Myrtle  Alice  Bewley,  on  behalf  of  the  so- 
ciety, first,  however,  having  secured  from 
the  mother  a  writing,  signed  and  acknowl- 
edged, by  which  the  latter  relinquished  to 
the  society  all  claim  to  the  custody,  services, 
and  earnings  of  the  minor,  to  the  end  that 
a  home  might  be  obtained  for  her.  Such  a 
home  was  soon  secured,  and  the  child  was' 
placed  with  the  petitioners,  who,  a  short 
time  thereafter,  filed  their  petition  for  the 
adoption  of  the  baby.  Thereafter  the  matter 
was  duly  heard,  and  among  the  witnesses  ex- 
amined were  Mr.  and  Mrs.  Bewley,  whose 
circumstances  had  greatly  Improved.  Both 
of  the  latter  were  ready  and  willing  to  un- 
dertake the  custody  and  nurture  of  the  child. 
The  court,  while  expressing  the  opinion  that 
it  would  be  for  the  best  Interest  of  the  child 
to  let  the  mother  have  the  custody  of  her, 
made  no  order  with  respect  to  the  custody, 
but  denied  the  petition  of  the  Thompsons. 
This  is  the  order  which  the  appellants  at- 
tack. 

[1]  Appellants  Insist  that  It  was  error  to 
allow  any  opposition  to  the  petition  on  the 
part  of  the  Bewleys  because  Mr.  and  Mrs. 
Bewley  did  not  appear  as  parties  contestant 
on  the  record  and  because  Mr.  Bewley,  who 
was  admittedly  not  the  father,  was  without 
parental  rights,  while  the  mother  had  as- 
signed all  of  her  lawful  Interest  in  her 
daughter  to  the  society.  It  is  to  be  remeip- 
bered,  however,  that  this  is  not  a  contest 
between  the  society  and  the  mother,  or  be- 
tween the  society  and  her  husband.  It  was 
the  court's  duty  in  considering  the  petition 
for  adoption  to  examine  witnesses  who  were 
familiar  with  the  circumstances  of  the 
chUd's  birth  and  previous  custody.  The  con- 
tract between  the  mother  and  the  Children's 
Home  Society  is  not  directly  involved  here. 
The  principal  question  was  whether  or  not 
the  court  would  grant  letters  to  the  petition- 
ers, and  the  all-important  factor  in  that  de- 


termination was,  aa  always  In  Bach  a  pro- 
ceeding, the  welfare  of  the  child.  In  the 
petition  Itself,  the  Thompsons  asked  that  "all 
persons  concerned  In  the  subject-matter  be 
permitted  to  attend  and  be  heard."  In  pur- 
suing its  Inquiries  the  court,  as  we  have  said, 
examined  the  Bewleys  as  witnesses.  Tftere 
was  no  necessity  for  a  formal  contest  of  the 
petition  on  their  part  as  a  prerequisite  to  the 
taking  of  the  testimony. 

[2]  The  matter  of  adoption  rests  in  the 

sound  discretion  of  the  court,  and  in  the 

exercise  of  that  discretion  information  from 

.  all  proper  sources  should  be  sought  by  the 

I  one    who    must   determine   the    matters   so 

j  momentous   to  the  Infant — ^the  future  home 

I  and  the  Infiuences  which  shall  surround  the 

minority  of  the  child.     No  higher  discretion 

than  this  is  vested  in  a  court    After  all  of 

!  the  formalities  prescribed  by  the  statutes 

I  have   been  complied   with,   the  court  mast 

.  make  the  order  that  the  child  shall  thence- 

I  forth  be  treated  as  the  child  of  the  adopting 

I  petitioners  only  "if  satisfied  that  the  inter- 

j  ests  of  the  child  will  be  promoted  by  the 

j  adoption."    Civ.  Code,  S  227. 

;      [3]  As   the   matter   of  adoption  rests  so 

,  strongly  in  the  sound  discretion  of  the  court 

a  denial  of  a  petition  to  adopt  will  not  be 

disturbed  on  appeal  without  the  showing  of 

a   very   grave   abuse  of  discretion  by  the 

court    In  re  Wells,  60  Wash.  520,  111  Pac 

I  778. 

I      [4]  The  court  below   carefully  considered 
i  aU  of  the  claims  presented.    The  Judge  had  no 
\  doubt  that  the  oflBcers  of  the  society  and  the 
petitioners  were  acting  with  the  best  of  mo- 
tives and   that   the   Thompsons   were  well 
!  qualified  to  be  the  adoptive  parents  of  the 
'  little  girl,  but  he  declined  to  place  her  irrev- 
■  ocably  where  the  young  mother  could  never 
'  hope  to  possess  and  to  care  for  her.    He 
;  therefore  denied  the  petition,  and  In  this  we 
find  no  abuse  of  discretion.     In  one  of  the 
brlefa  we  are  Informed  that  the  final  custody 
of  the  infant  was  adjudged  upon  the  hearing! 
of  a  proceeding  on  habeas  corpus,  but  with 
that  fact  we  are  not  concerned  here. 

Finding  no  abuse  of  discretion  by  the 
court  in  denying  the  prayer  of  the  petition, 
we  bold  that  the  order  from  which  this  ap- 
peal is  taken  must  be,  and  accordingly  Is, 
affirmed. 

We  concur:  HENSHAW,  J.;  LORIGAN,  J. 


In  re  HILL'S  ESTATE. 
ISABELLA  HILL'S  HEIRS  v.  STEPHEN 
HILL'S  HEIRS. 
(S.  F.  630&) 
(Supreme  Court  of  California.    Jan.  16*  1914.) 
1.  Husband  and  Wife  (g  248*)— Sbpabatk  ob 
Community  Propebtt---Que8tion  of  ^^9^- 
Whether    property    owned    by   a   marrieo 
person   is   separate  or   community   property  i» 
to  be  determined  by  applying  the  pertinent  pro- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  K«r-N«.  fiwlsa  A  Rsp'rlndeM* 
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visions  of  tbe  Civil  Code  to  the  facts  snrrotind- 
ing  the  acquisition  of  the  proper^.  (Per  Slosa, 
Angellotti,  and  Shaw,  JJ.) 

[Kd.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §  880;   Dec.  Dig.  g  248.*] 

2.  Trial  (|  395*)  —  Finbtnqs  of  Fact  —  Srr- 

TINO  Otrr  EVIDENCB— Sefa&atb  OB  COKMU- 
NITT  PBOPKVTT. 

In  an  action  to  determine  heirship  in  and 

rights  of  succession  to  the  estate  of  a  per- 
son deceased,  a  finding  that  certain  property 
owned  by  sncii  person  is  separate  and  not  com- 
munity property  is  a  finding  of  ultimate  fact 
which  need  not  set  out  the  evidence  upon  which 
it  is  based.     (Per  Sloss,  Angellottl,  and  Shaw, 

[Kd.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  927-934,  939;    Dec.  Dig.  {  395.*] 

3.  Triai.  (J  398*)— iHCONSiBTBiTT  Findings— 
Bffect. 

Findings  of  probative  facts  can  overcome 
an  express  finding  of  the  ultimate  fact  only 
when  inconsistent  with  it,  or  where  apparently 
it  is  simply  the  court's  conclusion  from  the  par- 
ricular  facts  found.  (Per  Sloss,  Angellotti,  and 
Shaw,  JJ.) 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §!  946,  947;  Dec  Dig.  S  39a*] 

4.  Husband   and  Wife   (§   274*)— Separate 

AND    CoMMIINITr   PBOPEBTT— FINDINGS. 

In  an  action  to  determine  heirship  in  and 
rights  of  succession  to  the  estate  of  a  person 
deceased,  a  finding  that  such  person  did  not 
acquire  title  to  the  interest  in  land  in  contro- 
versy until  after  his  marriage  was  not  incon- 
sistent with  an  ultimate  finding  that  it  consti- 
tuted his  separate  property,  where  there  was 
no  finding  that  the  purchase  price  paid  by  him 
was  not  his  separate  property.  (Per  Sloss,  An- 
geUotti,  and  Shaw,  JJ.) 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  U  1026-1031;  Dec.  Dig. 
I  274.*]  •  *•    •»  •• 

5.  Husband  and  Wife  (J  262*)— Communitt 
Pbopebtt— Pbesumption— Rebdttai.. 

The  presumption  that  property  acquired 
by  the  husband  during  coverture  is  community 
property  may  be  rebutted.  (Per  Sloss,  Angel- 
lotti, and  Shaw,  JJ.) 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §{  918,  914;   Dec.  Dig.  § 

6.  Husband  and  Wife  (J  264*)  —  Separate 
Pbopertt — SxranciENCT  of  Bvidknce. 

Evidence,  in  an  action  to  determine  heir- 
ship in  and  rights  of  succession  to  the  estate 
of  a  person  deceased,  held  to  sustain  a  finding 
that  the  property  interest  in  controversy  was 
not  commnnity  property  but  was  the  separate 
property  of  such  person.  (Per  Sloss,  Angel- 
lotti, and  Shaw,  JJ.) 

[Ed.  Note. — For  other  cases,  see  Husband 
aad  Wife,  Cent.  Dig.  |  918 ;   Dec.  Dig.  §  264.*] 

1.  Evidence    (8    283*)— Admissibility— D«o- 

LABATIONS   AGAINST   INTEREST. 

In  a  proceeding  by  heirs  of  the  wife  under 
Code  Civ.  Proc.  §  1664,  to  determine  heirship 
in  and  the  right  of  succession  to  the  estate  of 
a  deceased  husband,  the  widow's  sworn  state- 
ment, in  her  application  for  a  homestead,  that 
tbe  proper^  in  controversy  was  the  separate 
property  of  the  husband,  and  a  like  sworn 
statement  in  the  inventory  filed  by  her,  were 
admissible  under  Code  Civ.  Proc.  {  1849,  mak- 
ing declarations  of  a  predecessor  in  title  admis- 
liole  in  evidence,  as  a  declaration  against  an 
interest  operative  against  her  successors  in  in- 
terest   (Per  Sloss,  Angellotti.  and  Shaw,  JJ.) 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  1141;   Dec.  Dig.  %  283.*] 


8.  JtTDQMKNT  (J  812»)—COKCI.tJSrVEiraS»— SET- 
TING Aside  Homestead  —  Separate  Pbop- 
ertt. 

A  probate  court  decree  setting  aside  a 
homestead  to  the  widow  out  of  the  separate 
real  property  of  her  deceased  husband,  made 
on  her  application  and  not  appealed  from  and 
the  fruit  thereof  having  been  accented  by  her, 
was  not  only  a  judgment  in  rem  binding  upon 
all  parties,  but  was  binding  in  a  special  sense 
upon  her  and  her  heirs  as  an  adjudication  that 
the  property  was  not  community  property  but 
was  the  separate  property  of  the  husband. 
(Per  Henshaw,  Lorigan,  and  Melvin,  JJ.) 

(Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §S  1435-1442;  Dec.  Dig.  {  812.*] 

In  Bank.  Appeal  from  Superior  Court, 
Hnmboldt  County ;  George  D.  Murray,  Judge. 

In  tbe  matter  of  the  estate  of  Stephen  Hill, 
deceased.  From  the  decree  and  order  of  tbe 
superior  court  denying  their  motion  for  a 
new  trial  In  a  proceeding  to  determine  heir- 
ship and  distributive  rights  In  the  estate  of 
Stephen  Hill,  deceased,  tbe  belrs  of  Isabella 
Hill  api)eal.    AfBrmed. 

Coonan  &  Eeboe,  of  Eureka,  for  appel- 
lants. A.  W.  Hill,  of  E)ureka,  for  respond- 
ents. 

SLOSS,  J.  In  a  proceeding,  under  section 
1664  of  the  Code  of  Qvll  Procedure,  to  deter- 
mine belrsbip  in,  and  rights  of  succession  to, 
tbe  estate  of  Stephen  Hill,  deceased,  a  Judg- 
ment was  entered  declaring  that  a  certain 
tract  of  land  was  tbe  separate  property  of 
Stephen  Hill  and  fbat  tbe  remainder  of  tbe 
estate  was  the  community  property  of  Ste- 
phen Hill  and  Us  vrife,  Isabella  Hill,  who 
bad  died  during  tbe  administration  of 
Stephen  Hill's  estate.  Both  husband  and 
vrlfe  had  died  Intestate.  Tbe  belrs  of  Isa- 
bella Hill  were  declared  entitled  to  one-half 
of  tbe  separate  property  and  three-fourths 
of  tbe  balance  of  tbe  estate.  Said  heirs  ap- 
peal from  tbe  judgment  and  from  an  order 
denying  their  motion  for  a  new  trial.  The 
one  point  In  controversy  between  the  par- 
ties is  whether  the  tract  of  land  above  refer- 
red to  was  tbe  separate  property  of  Stephen 
Hill  or  the  property  of  tbe  community. 

The  findings  contain  a  somewhat  full  state- 
ment of  probative  facts,  and,  in  addition,  de- 
clare, both  as  a  finding  of  fact  and  as  a  con- 
clusion of  law  that  tbe  tract  In  question  was 
the  separate  property  of  Stephen  Hill.  The 
probative  facts  found  are  as  follows:  The 
tract  in  controversy  consists  of  236.18  acres 
of  land  In  Humboldt  county.  In  April,  1S58, 
Stephen  Hill  acquired  an  imdlvlded  one-half 
of  the  land,  and  on  July  25,  1864,  the  other 
one-half.  Hill  was  then  an  unmarried  man. 
He  and  Isabella  Hill  were  married  on  the 
1st  day  of  June,  1865,  and  continued  to  be 
husband  and  wife  until  the  death  of  said 
Stephen  Hill.  In  August,  1864,  prior  to 
HiU's  marriage,  be  executed  and  delivered 
to  John  S.  Connlck  a  deed  conveying  to  said 
Connick  an  undivided  one-half  of  said  land. 
Thereupon  Connlck  went  into  possession  of 
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tbe  premises  with  Hill,  and  the  two  re- 
mained in  Joint  possession  until  October 
16,  1866,  on  which  date  Connick  agreed 
to  sell  to  Stephen  Hill,  and  Stephen  Hill 
agreed  to  buy  from  him,  the  one-half  in- 
terest theretofore  purchased  by  Connick,  and 
Connick  then  and  there  delivered  the  posses- 
sion of  said  property  to  said  Hill  and  return- 
ed to  him  the  deed  which  Hill  had,  in  August, 
1864,  delivered  to  Connick.  Said  deed  of 
August,  1864,  had  never  been  recorded,  and  no 
wrlttiig  or  other  conveyance  was  then  or  has 
since  been  made  by  said  Connidc  to  said  Hill, 
and  no  other  act  of  any  kind. to  perfect  said 
conveyance  was  done  by  said  parties  other 
than  that  Stephen  Hill  took  and  retained  ex- 
clusive possession  of  the  premises  and  about 
August,  1867,  paid  said  Connick  $1,100  as 
one-half  of  the  purchase  price  of  Connick's 
Interest  and  about  two  months  later  paid  him 
the  remaining  $1,100  to  complete  the  payment 
of  said  purchase  price.  After  October  18, 
1866,  Connick  made  no  claim  to  the  owner- 
ship of  said  land.  It  is  found  that,  except  as 
above  stated,  Stephen  Hill,  his  predecessors 
and  grantors,  were  in  the  exclusive  posses- 
sion and  occupation  of  said  land  and  at  all 
times  from  the  6th  day  of  April,  1868,  claim- 
ing the  same  as  their  own.  It  is  further 
found  that  HiU  died  intestate  on  the  26th 
day  of  December,  1906;  that  on  the  26th  of 
January,  1907,  the  superior  court  duly  ap- 
pointed Isabella  Hill,  widow  of  said  Stephen 
Hill,  administratrix  of  his  estate.  Letters 
of  administration  were  duly  issued  to  her, 
and  she  continued  to  act  as  administratrix 
until  December  26, 1907,  when  she  died.  Dur- 
ing the  period  of  her  administration  said 
Isabella  HiU  had  caused  to  be  prepared  and 
filed  her  Inventory  and  appraisement  of  said 
estate  In  which  the  236.18  acres  were  describ- 
ed as  separate  property  of  the  estate  and  the 
remainder  of  6aid  estate  as  community  prop- 
erty. On  April  24,  1907,  said  Isabtila  Hill 
filed  her  petition  praying  that  an  order  be 
made  setting  apart  to  her  a  homestead  out  of 
the  said  236.18  acres.  This  petition  is  set 
out  in  full  in  the  findings.  After  alleging 
that  there  Is  no  community  property  belong- 
ing to  said  estate  suitable  for  a  homestead, 
it  asks  that  6.12  acres,  a  part  of  said  tract 
of  236.18  acres,  which  Is  declared  to  be  the 
separate  property  of  the  decedent,  be  set 
apart  to  her  as  a  homestead.  The  court 
made  its  order  setting  apart  said  6.12  acres 
for  the  use  of  the  family  of  decedent  during 
the  life  of  Isabella  HiU. 

[1]  The  appellants  take  the  position  that 
the  finding  that  the  tract  in  controversy  was 
the  separate  property  of  Stephen  Hill  is  to 
be  treated  as  a  conclusion  of  law,  rather  than 
as  a  finding  of  fact.  If,  however,  it  be  a  find- 
ing of  fact,  they  challenge  the  suflJcleocy  of 
the  evidence  to  support  it  The  respondents, 
on  the  other  hand,  while  opposing  both  of 
these  contentions,  seek  to  support  the  Judg- 
ment ui)on  the  additional  and  independent 


ground  that  the  order  setting  apart  fbe  home- 
stead for  a  limited  period  was  an  adjudica- 
tion of  the  s^arate  character  of  the  proper- 
ty out  of  which  said  homestead  was  carved, 
and  that  this  adjudication,  not  having  been 
appealed  from,  became  binding  and  conclu- 
sive against  Isabella  Hill  and  those  claiming 
under  her.  We  do  not  find  it  necessary  to 
decide  whether  the  order  setting  apart  tlie 
homestead  has  the  conclusive  effect  claimed, 
since  we  have  reached  the  conclusion  that, 
regardless  of  this  order,  the  finding  that  the 
tract  in  question  was  the  separate  property 
of  Stephen  Hill  is  a  finding  of  fact  and  that 
it  has  suflldent  support  in  the  evidence. 

[2]  Whether  certain  property  owned  b;  a 
married  person  is  separate  or  community 
property  is  no  doubt  to  be  determined  by  ap- 
plying the  rules  of  law  laid  down  in  the 
Civil  Code  to  the  facts  surrounding  the  aC' 
quisition  of  the  property.  So,  too,  does  the 
question  whether  a  person  is  the  owner  of 
given  property  depend  upon  the  application 
of  rules  of  law  to  the  facts  shown.  But  an 
allegation  or  finding,  that  a  person  is  the  own- 
er of  certain  property  is  none  the  less  an  alle- 
gation or  finding  of  an  ultimate  fact  Smith 
V.  Acker,  62  Cal.  217 ;  Murphy  v.  Bennett,  68 
Cal.  628,  9  Fac.  738;  GiU  t.  Driver,  90  Cal.  72, 
27  Pac.  64.  And  the  same  considerations  ap- 
ply to  an  averment  or  finding  that  certain 
property  owned  by  a  married  person  is  sepa- 
rate or  cummunity  property.  The  evidence 
from  which  this  ultimate  fact  is  determined 
is  not  to  be  set  forth  In  a  pleading,  nor  need 
It  be  found  by  the  court 

[S-6]  Here,  then,  we  have  a  finding  of  the 
ultimate  fact,  together  with  findings  of  a 
number  of  probative  facts.  If  the  probattve 
facts  found  were  such  as  to  necessarily  over 
come  the  finding  of  the  ultimate  fact,  tbe 
latter  could  not  prevail.  Howeth  v.  Snllen- 
ger,  113  CaL  647,  46  Pac.  841.  But  the  rule 
is  well  established  in  this  state  that  "tbe 
findings  of  probative  facts  can  be  used  to 
overcome  an  express  finding  of  the  ultimate 
fact  only  where  the  probative  facts  are  in- 
consistent with  the  ultimate  facts  found,  or 
where  it  appears  that  the  trial  court  made 
the  alleged  finding  of  the  ultimate  tact  simply 
as  a  conclusion  from  the  particular  facta 
found."  Corea  v.  Higuera,  163  CaL  461,  4% 
95  Pac  882,  884  (16  L.  B.  A.  [N.  S.]  791); 
People  v.  McCue,  150  Cal.  196,  88  Pac.  899, 
and  cases  cited.  The  probative  facts  In  tbe 
findings  which  we  have  above  outlined  are 
not  inconsistent  with  the  conclusion  that  tbe 
property  was  the  separate  property  of  Ste- 
phen Hill.  It  is  found,  to  be  sure,  that  at  tbe 
time  of  Hill's  marriage  an  undivided  one- 
half  of  the  property  had  been  conveyed  to 
Connick  and  that  HiU  did  not  acquire  tlUe 
from  Connick  untU  after  his  marriage.  Prop- 
erty acquired  by  the  husband  during  coTe^ 
ture  is  presumed  to  be  community  property 
in  the  absence  of  a  showing  that  It  was 
acquired  by  gift,  bequest,  devise  or  descent. 
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or  was  parcfaased  with  his  separate  property. 
But  this  presnmptlon  is  rebuttable,  and  there 
Is  DO  finding  here  that  the  purchase  price 
paid  by  Hill  to  Gonnlck  was  not  his  separate 
property.  Findings  are  to  be  so  construed  as 
to  uphold  the  Judgment  (Breeze  v.  Brooks, 
97  Cal.  72,  81  Pac.  742,  22  L.  R.  A.  257;  War- 
ren V.  Hopkins,  110  Cal.  606,  42  Pac.  986), 
and  we  cannot,  therefore,  for  the  purpose  of 
overthrowing  the  ultimate  finding  of  tbe  sep- 
arate character  of  the  property  in  controver- 
sy, read  into  the  findings  one  to  the  effect 
thnt  the  purchase  money  was  community 
property. 

[6]  The  evidence  regarding  the  acquisition 
of  the  land  in  question  by  Stephen  Hill  was 
sot  so  precise  and  circumstantial  as  might 
bare  been  expected  had  the  transaction  been 
more  recent  At  the  same  time,  there  was 
enough  in  the  record  to  Justify  the  court  In 
drawing  the  Inference  that  the  one-half  inter- 
est obtained  by  Hill  from  Connlck  was  the 
separate  property  of  the  former.  Although 
no  formal  deed  of  conveyance  passed  from 
Connlck  to  Hill,  we  do  not  think  the  court 
was  bound  to  view  Hill's  ownership  as  one 
acquired  by  adverse  possession  alone.  While, 
under  the  findings,  his  claim  did  not  ripen 
Into  a  complete  legal  title  until  the  lapse  of 
the  time  required  for  gaining  a  title  by  pre- 
scription, the  fact  remains  that  he  went  into 
exclusive  possession  xmder  a  contract  of  pur- 
cbase.  Both  parties,  apparently,  believed 
that  a  conveyance  was  not  required,  and  the 
vendor  made  no  further  claim  to  the  land. 
These  drcnmstances,  with  the  subsequent 
payment  of  the  purchase  price,  were  sufficient 
to  make  Hill  the  equitable  owner  as  against 
Connick.  In  determining  whether  the  prop- 
erty so  acquired  by  him  was  separate  or  com- 
munity property,  regard  should  be  had  to  his 
equitable  status  as  purchaser,  and  not  simply 
to  the  technical  mode  by  which  the  legal  title 
came  to  be  vested  in  him. 

At  the  time  of  Stephen  Hill's  marriage,  he 
was  beyond  question  the  owner  of  an  undivid- 
ed one-half  interest  In  the  tract  in  dispute. 
He  had  then  parted  with  the  other  half  In- 
terest, having  sold  It  to  Connlck  for  the  sum 
of  $2,200,  which,  as  Connlck  testified,  was 
paid  in  installments.  The  money  so  realized 
by  HiU  was,  of  course,  his  separate  property. 
In  addition  to  his  interest  in  this  tract,  HIU 
owned,  at  the  time  of  his  marriage,  the  tim- 
ber upon  another  parcel  of  land,  and  was  en- 
gaged In  logging  operations  thereon.  He  and 
Connlck  farmed  and  cut  timber  upon  the 
tract  owned  by  them  Jointly,  and,  according 
to  Connick's  testimony,  divided  the  profits 
equally.  Hill's  share,  to  the  extent  that  it 
constituted  the  rents,  issues,  and  profits  of 
tbe  one-half  owned  by  him  before  marriage, 
was  his  aepax&te  property.  Civ.  Code,  {  163 ; 
Estate  of  Pepper,  158  Cal.  620,  112  Pac.  62, 
31  I^  E.  A.  (N.  S.)  1092.  The  repurchase 
from  Connlck  took  place  some  16  months 
after  HUl's  marriage.  At  that  time  Hill  had 
noelved  from  Connlck  $2,200,  and  this  sum, 


together  with  a  part,  at  least,  of  the  profits 
from  operations  on  the  land,  was  his  sep- 
arate property.  No  improbability  is  there- 
fore involved  in  the  conclusion  that  he  had 
separate  property  sufficient  to  pay  for  the 
interest  repurchased.  One-half  of  the  price 
paid  by  Hill  to  Connlck  was  paid  about  10 
months  after  the  agreement  of  purchase,, 
and  the  rest  2  months  after.  Connick  did 
not  know  "where  the  money  caane  from," 
and,  in  view  of  all  the  circumstances,  it  is 
at  least  as  likely  that  it  was  Hill's  separate 
property  as  that  It  was  money  acquired  by 
the  community  during  the  marriage. 

[7]  If  this  were  all,  the  presumption  In 
favor  of  the  community  character  of  the 
purchased  land  could  probably  not  be  said 
to  have  been  overcome  by  tbe  clear  and  satis- 
factory proof  required  in  such  cases.  But 
we  have,  in  addition,  the  sworn  statement  of 
the  widow,  in  her  application  for  a  home- 
stead, that  the  property  was  the  separate 
proi)erty  of  Stephen  HIH.  There  can  be  no 
question  x>t  the  admissibility  of  this  state- 
ment as  a  declaration  agairtst  interest,  op- 
erative against  the  appellants  as  successors 
to  the  right  of  the  declarant  Code  Civ.  Proc. 
§  1849;  Stanley  v.  Green,  12  Cal.  148;  Inger- 
soll  v.  Truebody,  40  Cal.  603 ;  Moore  v.  Jones, 
63  Cal.  12,  16 ;  Duff  v.  Duff,  71  CaL  613,  12 
Pac.  670;  In  re  Bauer,  79  Cal.  304,  21  Pac. 
769.  See,  also,  Donnelly  v.  Bees,  141  Cal.  60, 
74  Pac.  433.  Upon  the  same  ground  the 
widow's  sworn  statement,  in  the  Inventory 
filed  by  her,  that  the  property  was  the  sep- 
arate estate  of  the  decedent,  was  evidence 
against  her  successors  in  interest  On  the 
question  of  the  admissibility  of  these  declara- 
tions the  case  is  precisely  tbe  same  as  In  re 
Bauer,  supra.  And  we  think  that,  under  the 
circumstances  appearing  here,  the  statements 
of  the  widow  were  entitled  to  considerable 
weight  They  were  formal  averments,  In 
proceedings  deliberately  taken  by  her.  In 
each  Instance  the  declaration  made  was  di- 
rectly and  materially  antagonistic  to  her  own 
interest  It  related  to  a  matter  concerning 
which  she  in  all  probability  had  more  ac- 
curate knowledge  than  any  other  living  per- 
son. Certainly  this  twice-repeated  solemn  as- 
sertion was  sufilclent,  in  connection  with  the 
other  facts  shown,  to  Justify  the  court  in 
finding  that  the  property  was  the  separate 
estate  of  Stephen  Hill. 

The  decisions  in  Estate  of  Granniss,  142 
CaL  1,  75  Pac.  324,  Estate  of  Learned,  lfi6 
Cal.  311,  104  Pac.  315,  and  Estate  of  Clai- 
borne, 158  Cal.  648, 112  Pac.  278,  reUed  on  by 
appellants,  do  not  support  their  contention 
that  declarations  by  a  decedent  concerning 
the  character  of  his  estate  are  not  evidence 
against  those  claiming  under  him.  These 
dedsions  go  no  further  than  to  hold  that  a 
statement  in  a  will  that  certain  property  is 
separate  or  community  is  not  controlling 
upon  the  court  or  the  heirs,  but  that  the  char- 
acter of  the  property  Is  still  to  be  determined 
by  the  manner  of  its  acquisition.     Nes  la        j 
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Estate  of  Pepper,  supra,  to  be  regarded  as 
overruling  the  holding  In  Re  Bauer,  that 
declarations  of  the  kind  here  involved  are 
admissible  In  evidence  and  are  entitled  to 
consideration.  The  admissibility  of  declara- 
tions against  Interest  by  a  decedent  was  rec- 
ognized in  that  case.  It  was,  however,  held 
that  no  error  had  been  committed  in  strik- 
ing out  evidence  that  the  decedent  had  said 
that  certain  property  "was  or  that  be  con- 
sidered It"  community  property.  From  the 
record  before  the  court  it  was  a  fair  infer- 
ence that  the  witness  was  not  undertaking  to 
repeat  any  statement  of  fact,  but  merely  to 
testify  to  what  had  been  said,  professedly 
as  an  expression  of  opinion.  In  that  view,  it 
was  proper  enough  to  hold  that  the  evidence 
was  entitled  to  no  weight.  We  do  not  think 
the  opinion  is  to  be  construed  as  laying  down 
the  rule  that  evidence  of  a  declaration  that 
certain  property  is  separate  or  community 
has  no  probative  force  because  the  declara- 
tion Is  of  a  matter  of  opinion,  rather  than 
of  fact  If  such  were  the  effect  of-  the  hold- 
ing in  the  Pepper  Case,  we  should  now  feel 
bound  to  declare  our  disapproval  of  that 
holding. 

The  Judgment  and  the  order  appealed  from 
are  affirmed. 

We  concur :  ANGELLOTTI,  J. ;  SHAW,  J. 

We  concur  in  the  judgment  for  the  reasons 
given  In  the  department  opinion  rendered 
herein.  HENSHAW,  J.;  LORIGAN,  J.; 
MELVIN,  J. 

"Department  2.     April  7,  1913. 

"HENSHAW,  J.  This  is  an  appeal  by  the 
heirs  of  Isabella  Hill  from  the  decree  and 
from  the  order  denying  their  motion  for  a 
new  trial  in  a  proceeding  to  determine  heir- 
ship and  distributive  rights  in  the  estate  of 
Stephen  Hill,  deceased.  Isabella  Hill  and 
Stephen  Hill  during  their  lifetimes  were  hus- 
band and  wife.  Stephen  Hill  died  first  intes- 
tate and  without  issue.  His  wife,  Isabella 
Hill,  for  a  time  administered  his  estate  when 
she,  too,  died  intestate.  The  sole  matter  of 
controversy  is  whether  a  tract  of  236  acres 
of  land  left  by  Stephen  Hill  is  his  separate 
property  or  the  property  of  the  community. 
The.  court  made  full  findings  of  probative 
facts,  and  then  both  in  the  form  of  an  ulti- 
mate finding  of  fact  and  in  the  form  of  a  con- 
clusion of  law,  held  the  land  to  be  the  separate 
property  of  Stephen  Hill.  Appellants  intro- 
duced evidence  to  show,  and  the  court  found, 
that  In  1864  Stephen  Hill,  then  unmarried, 
was  the  sole  owner  of  the  property.  While 
still  unmarried  he  executed  and  delivered  to 
John  S.  Connlck  (one  of  the  heirs  at  law  of 
Isabella  Hill)  a  deed  conveying  to  Connlck  an 
undivided  one-half  of  the  land;  Connlck  took 
possession  with  Hill  of  the  land  and  remained 
In  the  Joint  occupancy  and  possession  with 
Hill  until  October  15,  1S66.  Hill  married  his 
wife  Isabella  on  June  1,  1865.    In  October, 


1866,  Connlck  agreed  to  sell,  and  Stephen  Hill 
agreed  to  buy,  Connick's  one-half  Interest  in 
the  property.  Thereupon  Connlck  delivered 
up  the  possession  of  the  property  to  Stephen 
Hill  and  returned  to  Stephen  Hill  the  deed  to 
the  property  that  Hill  previously  had  made 
to  him.  This  deed  had  never  been  recorded. 
No  written  or  other  conveyance  of  any  kind 
was  then  or  thereafter  made  by  Connlck  to 
Hill,  and  no  other  act  of  any  kind  was  done 
to  perfect  the  conveyance  by  Connlck  to  Hill 
other  than  that  thereafter  Hill  retained  ex- 
clusive possession  of  the  land,  and  in  Aognst, 

1867,  paid  Connlck  $1,100,  and  about  two 
months  thereafter  paid  him  another  $1400, 
thus  completing  the  payments  to  Connlck  of 
the  purchase  price.  The  findings  are  silent 
as  to  whether  or  not  the  money  so  paid  was 
itself  the  separate  property  of  Hill,  and  upon 
this  appellants  argue  that,  as  the  title  in  Con- 
nlck could  not  have  been  transferred  by  the 
mere  redelivery  and  destruction  of  the  no- 
recorded  deed,  it  follows  that  the  only  title 
which  Hill  did  acquire  to  this  undivided  half 
was  a  title  by  adverse  possession,  which  ad- 
verse possession  was  Initiated  while  he  was 
married  to  Isabella  Hill  and  was  consummat- 
ed during  such  marriage.  The  necessai; 
conclusion,  it  is  argued,  to  be  drawn  from  a 
title  thus  obtained,  is  that  the  undirlded 
one-half  of  the  land  was  community  property. 

[S]  "But  the  court  made  other  findings 
determinative  of  the  controversy.  It  found 
that  during  the  administration  by  Isabella 
Hill  of  her  husband's  estate  she  subscribed  to 
an  inventory  and  appraisement  which  dec]a^ 
ed  the  236  acres  to  be  the  separate  property 
of  her  husband,  and  other  real  estate  and  per- 
sonal property  to  be  community  property, 
that  thereafter  she  applied  for  a  homestead 
to  be  carved  out  of  this  separate  property, 
declaring  that  none  of  the  community  proper- 
ty was  suitable  for  such  homestead,  and  tbat 
she  and  her  husband  had  resided  upon  the 
separate  property,  and  that  she,  the  widow, 
had  continued  there  to  reside  after  his  death, 
and  she  prayed  the  court  'to  set  aside  to  ber 
a  homestead  out  of  the  above-described  real 
property  which  is  the  separate  property  of 
the  decedent,  including  the  said  dwelling 
thereon.'  This  the  court  did  in  accordance 
with  the  allegations  and  prayer  of  the  peti- 
tion, and  its  decree  so  doing  was  never  appeal- 
ed from,  vacated,  or  annulled.  This  decree  so 
setting  aside  the  homestead  was  not  only  a 
Judgment  In  rem  binding  upon  all  parties 
(Kearney  v.  Kearney,  72  Oal.  591,  15  Pac- 
769 ;  Hanley  v.  Hanley,  114  Cal.  694,  46  Paa 
736),  but  It  was  a  decree  invited  by  Isabella 
HiU,  and  therefore  in  an  especial  sense  bind- 
ing upon  her,  her  heirs  and  her  privies.  She 
was  not  merely  bound,  as  was  all  the  world 
bound,  because  it  was  a  proceeding  in  rem- 
she  was  bound  because  she  had  solicited  and 
demanded  a  right  from  the  estate  of  her  hus- 
band based  upon  her  declaration  as  to  the 
character  of  the  land.  Having  invited  this 
Judgment  and  having  accepted  the  fralt  of  it. 
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it  needs  no  authority  to  show  that  she  is 
bound  by  it  Indeed,  during  her  lifetime  she 
never  questioned  It.  It  will  not  do  to  argue 
that  the  character  of  the  property  as  sepa- 
rate or  community  property  was  not  Involved 
In  the  homestead  proceeding  and  decree.  It 
was  not  only  directly  Involved,  but  the  court 
could  not  with  propriety  have  entered  the  de- 
cree which  It  made  excepting  under  the  de- 
termination, which  It  also  made,  that  the 
property  was  the  separate  property  of  Ste- 
phen Hill.  'In  all  the  cases,'  says  Greenleaf 
(1  Greenl.  Ev.  §  543),'  'the  same  principle  pre- 
vails, and  the  judgment,  acting  In  rem,  shall 
be  held  conclu^ve  upon  the  title  and  transfer 
and  disposition  of  the  property  Itself, 
•  •  •  by  whomsoever  the  latter  may  be 
questioned ;  and  whether  it  be  directly  or  In- 
directly brought  in  question.'  See,  also,  Es- 
tate of  Harrington,  147  Cal.  124,  81  Pac.  546, 
109  Am.  St.  Rep.  11& 

"It  results  then  that  the  findings  show  that 
the  question  of  the  character  of  this  property 
has  been  adjudicated  and  that  this  adjudica- 
tion raises  an  estoppel  against  the  preten- 
sions of  the  heirs  of  Isabella  Hill.  It  Is,  of 
course,  no  answer  to  this  to  cite  such  cases 
as  Estate  of  Granniss,  142  Cal.  1,  75  Pac.  324, 
and  Estate  of  Claiborne,  158  Cal.  648,  112 
Pac.  278,  which  contain  no  more  than  the 
axiomatic  declaration  of  this  conrt  to  the 
effect  that  the  declaration  in  a  testator's  will 
to  the  effect  that  any  given  piece  of  property 
is  seiparate  property  or  Is  community  prop- 
erty Is  not  controlling,  and  that  the  character 
of  the  property  will  be  determined  by  the 
nature  of  Its  acquisition. 

"It  follows  herefrom  that  the  decree  and 
order  appealed  from  were  rightly  made  and 
given,  and  they  are  therefore  affirmed. 

"We  concur:  LORIGAN,  J.;  MELVIN,  J." 


Bx  parte  WONG  WING.     (Or.  1816.) 
(Supreme  Court  of  California.     Jan.  16,  1914.) 

Masteb  and  Servant  (§  13*)— Hours  ov  La- 
bor IN  Public  Laundry. 

An  ordinance  limiting  hours  of  labor  in  a 
public  laundry  to  11  hours  a  day,  7  a.  m.  to 
D  p.  m.,  is  a  valid  exercise  of  the  police  power, 
and  is  not  so  unreasonable  as  to  invade  the 
constitutional  rights  of  persons  engaged  in  the 
laundry  business ;  the  fair  measure  of  the  ex- 
tent of  the  power  of  regulation  being  the  usual 
period  of  business  activity  in  similar  sorts  of 
employment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  14;    Dec  Dig.  §  18.  •] 

In  Bank.  Application  of  Wong  Wing  for 
writ  of  habeas  corpus  to  the  Police  Court,  of 
the  City  and  County  of  San  Francisco  and 
Daniel  Deaay,  Judge  thereof.  Writ  discharg- 
ed, and  prisoner  remanded. 

Leon  Samuels,  Wm.  M.  Madden,  and 
Knight  &  Heggerty,  all  of  San  Francisco,  for 
petitioner.  Maxwell  McNutt,  of  San  Frands- 
fo,  for  respondent 


PER  CURIAM.  Petitioner  attacks  as  un- 
constitutional a  certain  ordinance  of  the  city 
and  county  of  San  Francisco  which  limits  the 
hours  of  labor  In  public  laundries. 

Wong  Wing  was  charged  with  and  convict- 
ed of  misdemeanor  consisting  of  a  violation 
of  the  provisions  of  section  1  of  Ordinance 
No.  144  (new  series)  of  the  board  of  super- 
visors of  said  city  and  county,  and  of  section 
4  of  said  ordinance  as  amended  by  section  1 
of  Ordinance  No.  2298  (new  series)  of  said 
board,  in  that  he  ironed  clothes  in  a  public 
laundry  between  the  hours  of  6  o'clock  p.  m. 
of  a  certain  day  and  7  o'clock  a.  m.  of  the 
following  day.  The  first  section  of  the  Ordi- 
nance No.  144  prescribes  that  on  and  after 
the  passage  of  that  by-law  It  shall  be  unlaw- 
ful for  any  person,  firm,  or  corporation  to  es- 
tablish, maintain,  or  carry  on  the  business  of 
a  public  laundry  or  a  public  washhouse 
where  clothes  or  other  articles  are  cleaned  for 
hire  within  the  limits  of  San  Francisco,  with- 
out having  first  complied  with  the  conditions 
thereinafter  specified.  Section  4  as  amended 
Is  as  follows:  "No  person  or  persons  owning 
or  employed  In  the  public  laundries  or  public 
washhouses,  provided  for  In  section  1  of  this 
ordinance,  shall  wash,  mangle,  starch.  Iron, 
or  do  any  other  work  on  clothes  between  the 
hours  of  6  o'clock  p.  m.  and  7  o'clock  a.  m.  nor 
upon  any  portion  of  that  day  known  as"  Sun- 
day." 

The  sole  question  prosented  by  this  writ 
relates  to  the  reasonableness  and  constitu- 
tionality of  the  hours  of  labor  prescribed  by 
section  4  as  amended.  We  are  not  concerned 
with  that  part  of  the  section  prohibiting  work 
on  Sunday,  nor  with  another  provision  of  the 
ordinance  requiring  that  public  laundries 
which  open  upon  a  public  thoroughfare  shall 
be  so  constructed  as  to  permit  an  nnobstruct- 
ed  view  of  their  interiors  during  working 
hours.  Our  only  task  is  that  of  determin- 
ing whether  or  not  the  limitation  of  the  hours 
of  labor  In  public  laundries  within  the  city 
and  county  of  San  Francisco  to  the  period 
between  7  o'clock  In  the  morning  and  6 
o'clock  at  night  Is  an  unreasonable  exercise 
of  the  police  power.  This  court  and  the  Su- 
preme Conrt  of  the  United  States  have  de- 
clared constitutional  an  ordinance  very  simi- 
lar to  the  one  before  us,  where  the  restriction 
upon  the  hours  of  labor  required  the  cessation 
of  work  In  public  laundries  between  the  hours 
of  10  o'clock  p.  m.  and  6  o'clock  a.  m.  Ex 
parte  Moynler,  65  Cal.  34,  2  Pac.  728;  Bar- 
bler  V.  Connolly,  113  U.  S.  29,  6  Sup.  Ct  357, 
28  L.  Ed.  923;  Soon  Hing  v.  Crowley,  113  U. 
S.  707,  5  Sup.  Ct  730,  28  L.  Ed.  11«5.  The 
principles  announced  in  those  cases  have  been 
so  frequently  npheld,  and  the  authorities 
themselves  have  been  so  often  cited,  that  ex- 
tended discussion  of  the  opinions  Is  quite 
unnecessary.  In  the  opinions  In  those  cases 
the  courts  discussed  the  police  power  of  the 
municipal  government  to  require  cessation  of 
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work  In  public  lanndriea  for  8  honrs  out  of 
every  24,  while  the  ordinance  here  attacked 
by  petitioner  seeks  to  prohibit  labor  In  such 
places  for  13  honrs  every  day.  It  Is  settled 
law  that  such  ordinances  operate  alike  npon 
all  persons  and  property  similarly  situated, 
and  that  the  motl-ves  impelling  the  legisla- 
tors who  adopt  snch  regulations  are  imma- 
terial, unless  it  appear  that  the  laws  operate 
Inequitably.  We  are  therefore  to  determine 
whether  the  limitation  of  the  time  of  labor 
in  public  laundries  to  11  hours  each  day  is 
a  restriction  so  unreasonable  that  it  invades 
the  constitutional  rights  of  persons  engaged 
In  the  laundry  business.  We  cannot  say  that 
it  does.  Very  many,  perhaps  a  majority  of, 
occupations,  employments,  and  forms  of  busi- 
ness in  San  Francisco  are  conducted  during 
less  than  11  working  hours  a  day.  The  au- 
thority, of  the  municipal  Legislature  to  pre- 
scribe hours  of  cessation  from  labor  in  laun- 
dries must  be  conceded,  under  the  authori- 
ties dted  above,  and  we  think  the  fair  meas- 
ure of  the  extent  of  that  power  is  the  usual 
period  of  business  activity  in  similar  sorts 
of  employment  We  cannot  say,  therefore, 
that  the  restriction  of  the  hours  of  activity 
provided  in  the  ordinance  here  attacked  is 
an  unconstitutional  exercise  of  the  legislative 
will  of  the  board  of  supervisors  of  the  dty 
and  county  of  San  Francisco. 

Let  the  writ  be  discharged,  and  the  prison- 
er remanded. 

BEATTT.  0.  J.,  does  not  participate  in  the 
foregoing. 


ZAPPETTINI  V.  BUCKLES,  Judge,  et  aL 
(S.  F.  6704.) 

(Supreme  Court  of  California.    Jan.  14,  1914.) 

1.  Appeai,  awd  Ebbob  (j  478*)— Appucation 
FOB  SuPEBSEnEAS— Title  ov  PBOCEEDiNa. 

An  application  fo  the  Supreme  Court  for  a 
writ  of  supersedeas  to  stay  execution  pending  an 
appeal  from  a  final  Jud^ent,  should  be  entitled 
in  the  name  of  the  plaintiff  against  the  defend- 
ant, instead  of  being  brought  by  plaintiff  as 
petitioner  against  the  judge  of  the  superior 
court,  as  snch. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2260;  Dec.  Dig.  f  478.*] 

2.  Appeal  and  Ebbob  (i  485*)— Stat  or  Pbo- 
CEEDiNQS— Effect  op  Appeal. 

The  exception  in  Code  Civ.  Proc  S  949, 
providing  that  the  perfecting^  of  an  appeal  by 
giving  an  undertaking  or  making  a  deposit  stays 
proceedings  npon  the  judgment  and  order  ap- 
pealed from,  except  where  it  directs  the  sale  of 
perishable  property,  when  the  court  may  order 
the  property  to  be  sold  and  the  proceeds  deposit- 
ed in  court  to  abide  judgment  on  appeal,  would 
not  apply,  where  the  judgment  did  not  order 
any  property  eold  upon  the  ground  that  It  was 
perishable  property. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  2228,  2264-2274;  Dec.  Dig. 

8.  Appeal  and  Ebbob  (§  458*)— Stat  op  Ex- 
ecution. 

Code  Civ.  Proc.  i  945,  providing  that  if 
the  judgment  directs  the  sale  or  the  delivery  of 


possession  of  realty,  execntion  cannot  be  staved, 
unless  a  written  undertaking  is  given  by  appellant 
to  secure  appellee  against  damages,  by  waste, 
etc,  would  not  apply^  where  the  property  was 
and  is  in  the  possession  of  a  receiver,  and  ap- 
pellant has  never  had  possession  thereof 

lEd.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2228,  2224;  Dec.  Dig.  | 
458.*] 

4.  Appeai  ahd  Ebbob  (|  458*)— Stat  o»  Ex- 
ecution. 

The  superior  court  may,  on  a  proper  ap- 
plication and  showing,  order  the  immediate  sale 
of  perishable  property,  notwithstanding  a  pend- 
ing appeal. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  |§  2223,  2224;    Dec.  Dig.  | 

6.  Appeal  aitd  Ebbob  (i  80*)  —  Judomsnts 

Appealable— "Final  JtrnoMENT." 

The  judgment,  in  an  action  for  the  dissolu- 
tion of  a  partnership  and  for  an  accounting  and 
dietribution  of  assets,  dissolved  the  partnership 
and  adjudged  that  the  firm  property  be  «old  as 
a  whole  by  a  receiver,  and  that  the  net  proceeds 
be  paid  into  court,  and  also  adjudged  that  such 
proceeds  be  applied  to  the  payment  of  receiver- 
ship and  referee's  fees  and  expenses  as  fixed  by 
the  court,  and  to  the  debts  of  the  firm  upon  the 
determination  thereof  by  the  court  which  de- 
termination was  reserved  until  a  return  upop 
the  sale  of  the  property,  and  further  provided 
that  any  money  remaining  should  be  paid  to  the 
parties  in  the  proportion  stated.  Had,  that  the 
judgment  was  a  "final  judgment"  so  as  to  be 
appealable  under  Code  Civ.  Proc.  {  939.  sufad.  1, 
and  section  963,  subd.  1,  though  the  judgment 
reserved  certain  questions  for  subsequent  de- 
termination. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  429,  432,  433,  460.  456, 
457,  494-509;    Dec.  Dig.  (  80.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  pp.  2774-2798;  vol  8,  p.  7663.] 

6.  Appeal  and  Ebbob  (i  80*)  —  JnoaiOEifTS 

Appealable— Final  Judoment. 

The  general  rule  for  determining  whether  a 
judgment  is  final  or  Interlocutory  is  to  ascer- 
tain if  any  further  judicial  action  is  essential 
to  a  final  determination  of  the  rights  of  the 
parties,  in  which  case  the  judgment  is  only  io- 
terlocutory. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $g  429.  432,  433,  4S0,  456,457. 
494-509 ;    Dec.  Dig.  {  80.*] 

In  Bank.  Original  application  for  soper- 
sedeas  by  John  Zappettlni  against  Hon.  A 
J.  Buckles,  Judge  of  the  Superior  Court,  and 
others.    Writ  issued. 

Dudley  D.  Sales,  of  San  Francisco,  for  peti- 
tioner. W.  S.  Tinning,  of  Martinez,  for  re- 
spondents. 

ANGELLOTTI.  J.  This  is  an  appUcation 
for  a  writ  of  supersedeas  to  stay  execution 
pending  an  appeal  from  what  is  claimed  to 
be  a  final  judgment  in  an  action  brought  by 
petitioner,  John  Zappettlni,  as  plaintiff, 
against  one  Joseph  Arata,  as  defendant,  for 
a  dissolution  of  a  partnership  existing  be- 
tween the  parties,  an  accounting,  and  a  dis- 
tribution of  the  assets  remaining  after  pay- 
ment of  debts  between  the  parties  as  tbelr 
respective  interests  may  appear.  In  this  ac- 
tion judgment  was  given,  decreeing  that  the 


*Far  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  &  Am.  Dig.  Key-No.  Sc^ea  *  Rap'rlfdexM 
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partnership  was  dlssolTed,  declaring  what 
property  belonged  to  the  partaershlp,  describ- 
ing It,  the  same  consisting  of  both  real  and 
I)er8onal  property,  adjudging  that  all  of  said 
property  be  sold  "together,  as  a  whole  and 
In  one  parcel  at  pnblic  sale  for  cash,"  by  a 
receiver  theretofore  appointed  by  the  court, 
and  that  said  recetver,  after  deducting  the 
costs  and  exitenses  of  sale,  pay  the  remainder 
of  the  prooeeds  into  court  "to  abide  the 
further  order  of  the  oonrt";  adjudging  that 
the  proceeds  of  the  sale  be  paid  and  applied 
as  foUows:  (1)  To  the  payment  of  the  fees 
and  expeosea  of  the  receiver,  "the  same  to 
be  fixed  and  determined  by  this  court";  (2) 
to  the  payment  of  the  fees  and  expenses  of 
a  referee  fheretoftore  appointed,  the  same  "to 
be  fixed  and  determined  by  the  court";  (3) 
"to  the  payment  of  the  debts  of  said  copart- 
nership upon  the  determination  thereof  by 
tills  court,  and  that  the  determination  there- 
of be  and  is  hereby  reaerred  by  this  court 
until  after  the  return  upon  the  sale  of  said 
property"— adjudging  that  any  money  remain- 
ing after  said  payments  be  divided  and  paid 
over  to  the  imrties  in  the  following  propor- 
tions, viz.:  To  plalntur,  John  Zappettinl, 
10.3484  per  cent  thereof,  and  to  def«idant 
Joseph  Arata  89.6S16  per  cent  thereof;  such 
payments  to  be  made  "as  ordered  by  the 
court,  or  upon  the  consent  of  the  parties  to 
this  action" — and  adjudging  further  that  each 
party  to  the  action  shall  pay  his  own  costs. 
Within  thp  time  allowed  by  law  after  the 
giving  of  said  Judgment,  the  plaintiff  appeal- 
ed to  this  court  from  said  Judgment  and  the 
whole  thereof,  by  serving  and  filling  his  no- 
tice of  appeal,  and  filing  the  $800  bond  for 
"damages  and  costs"  provided  for  by  section 
041  of  the  Code  of  Civil  Procedure.  No  oth- 
er bond  was  given.  Notwithstanding  such 
appeal,  the  defmdant  and  the  receiver  are 
proceeding  with  the  execution  of  such  Judg- 
ment in  so  far  as  it  provides  for  the  sale  of 
such  property.    Hence  this  application. 

[1]  This  proceeding  la  improperly  entitled. 
It  la  a  proceeding  in  the  original  action,  in 
aid  of  our  appellate  Jurisdiction,  and  should 
be  entitled  "John  Zappettinl,  Plaintiff,  v. 
Joseph  R.  Arata,  Defendant"  Of  course  this 
Is  a  matter  that  we  may  correct.  The  cleric 
of  this  court  will  make  the  correction  on  the 
pleadings  and  in  his  register  of  actions. 

There  is  no  appeal  allowed  by  law  from 
the  Judgment  referred  to,  unless  it  can  fairly 
be  held  to  be  a  "final  judgment"  within  the 
meaning  of  those  words  in  subdivision  1  of 
section  938,  Code  of  Civil  Procedure,  and  sub- 
division 1  of  section  963,  Code  of  Civil  Pro- 
cedure. If  it  is  only  what  is  called  an  inter- 
locutory Judgment  and  decree,  It  is  not  one 
of  the  interlocutory  decrees  specified  in  said 
sections  as  appealable.  If  it  is  such  a  final 
Judgment  we  are  satisfied  that  the  execution 
thereof  is  in  all  respects  stayed  by  the  ap- 
peal by  force  of  certain  statutory  provisions. 

[2]  The  general  rule  in  regard  to  the  ef- 
fect of  an  appeal  in  the  matter  of  staying 


proceedings  without  the  giving  of  a  stay  bond 
is  declared  in  section  949,  Code  of  Civil  Pro- 
cedure. That  section  provides  that,  except 
in  certain  specified  cases,  none  of  which  need 
be  noticed  here,  except  one  to  which  we  shall 
hereafter  refer,  in  cases  not  provided  for  in 
sections  942,  943,  944,  and  945,  "the  perfect- 
ing of  an  appeal  by  giving  the  undertaUing 
or  making  the  deposit  mentioned  in  section 
nine  hundred  and  forty-one,  stays  proceed- 
ings in  the  court  below  upon  the  Judgment 
and  order  appealed  from."  The  only  excep- 
tion specified  in  the  section  which  is  claimed 
to  be  applicable  Is  the  following,  viz.,  "ex- 
cept where  it  directs  the  sale  of  perishable 
property ;  in  which  case  the  court  below  may 
order  tlie  property  to  be  sold  and  the  pro- 
ceeds thereof  to  be  deposited,  to  abide  the 
Judgment  of  the  appellate  court"  We  deem 
this  provision  inapplicable  here  for  the  rea- 
son that  none  of  the  property  was  ordered 
sold  as  or  upon  the  ground  that  it  is  perish- 
able property.  In  this  case  there  has  been 
no  adjudication  upon  any  such  question  in 
the  superior  court  The  statutory  provision 
in  question  has  reference  to  the  case  where 
the  order  appealed  from  directing  a  sale  of 
certain  property  has  been  made  because  and 
upon  the  ground  that  the  property  ordered 
sold  Is  perishable,  and  contemplates  an  ad- 
judication or  a  finding  to  that  effect  on  the 
part  of  the  court  making  such  order. 

[3]  The  case  before  us  is  not  within  any 
of  the  rules  declared  in  sections  942,  943,  944, 
and  945,  Code  of  Civil  Procedure,  as  those 
sections  have  been  construed  by  this  court. 
The  only  one  of  these  sections  that  could  be 
claimed  to  be  applicable  is  section  945,  which 
provides  that,  if  the  Judgment  or  order,  ap- 
pealed from  direct  the  sale  or  delivery  of 
possession  of  real  property,  the  execution  of 
the  same  cannot  be  stayed,  unless  a  written 
undertaking  be  given  by  appellant  to  secure 
the  other  party  against  damages  by  waste 
and  for  the  value  of  the  use  and  occupation 
of  the  property,  and,  when  the  Judgment  is  - 
for  a  sale  of  mortgaged  premises,  also  for  the 
payment  of  any  deficiency  arising  on  the 
sale.  The  Judgment  here  is  one  for  the  sale 
of  real  as  well  as  personal  property.  But, 
at  the  time  of  the  Judgment  all  of  tiie  prop- 
erty was  and  ever  since  has  been  in  the  actu- 
al ipossession  of  the  superior  court,  by  its  re- 
ceiver, and  appellant  has  not  been  in  posses- 
sion of  any  part  thereof.  It  was  said  in 
Pennie  v.  Superior  Court  89  Cal.  33,  26  Pac. 
617  that  those  sections  (942  to  945  Inclusive) 
"apply  to  cases  where  the  appellant  has  mon- 
ey or  other  property  In  his  possession  which 
has  been  adjudged  by  the  lower  court  to  be- 
long to  the  respondent,  or  where  the  appel- 
lant has  been  directed  to  do  some  act 
for  the  benefit  of  the  respondent,  and 
where  it  would  be  unjust  to  allow  the 
appellant  to  retain  the  possession  of  the 
property,  and  perhaps  dissipate  it  or  put  it 
out  of  his  power  to  i)erform  the  act  required, 
without    securing   respondent   by   Sr—bond."    t 
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See,  also,  Rohrbacker  v.  Superior  Court,  144 
Cal.  633,  78  Pac.  22.  TMs  is  certainly  true 
as  to  section  945,  Code  of  Civil  Procedure, 
and  It  la  settled  that  tbe  prorlslons  of  tbls 
section  bare  no  application  to  an  appeal 
from  a  judgment  directing  the  sale  of  real 
property  where  the  appellant  Is  not  in  posses- 
sion or  control  of  the  property,  and  the  Judg- 
ment is  not  one  for  sale  under  a  mortgage 
where  a  deficiency  bond  Is  required.  Owen 
V.  Pomona  Land,  etc.,  Co.,  124  Cal.  331,  334, 
67  Pac.  71.  The  decision  In  Bank  of  Wood- 
land V.  Stephens,  137  Cal.  458,  70  Pac.  293, 
was  expressly  placed  on  the  ground  that  the 
mortgagor  and  bis  tenant  "remained  In  actu- 
al possession  of  the  mortgaged  premises." 
In  McCalllon  v.  Hlbernla  Sar.  &  Loan  See, 
98  Cal.  442,  83  Pac.  329,  the  fund  directed  to 
be  delivered  had  been  delivered  to,  and  was 
in  tbe  hands  of  the  trial  court,  to  abide  tbe 
determination  of  the  litigation,  and  it  was 
held  not  only  that  such  fact  did  away  with 
the  requirements  of  section  943,  Code  of  Civil 
Procedure,  by  the  terms  of  the  section  itself, 
but  also  that  "the  principle  declared  in  the 
authorities  previously  quoted  would  also  de- 
feat any  claims  by  respondent  respecting  the 
necessity  for  a  stay  bond,  even  in  the  absence 
of  such  provision  in  the  section." 

All  of  the  property  directed  to  be  sold 
being  in  the  actual  possession  of  the  superior 
court,  and  the  apiiellant  not  having  posses- 
sion of  or  control  over  any  part  thereof,  the 
case  before  us  Is  one,  then,  where,  the  appeal 
being  regularly  taken,  the  statute  in  terms 
stays  execution  of  the  Judgment,  and  this 
court  is  without  any  discretionary  power  in 
the  matter.  It  can  only  enforce  the  law,  re- 
gardless of  the  possible  loss  or  hardship  to 
the  respondent. 

The  allegations  in  respondents'  answer  filed 
on  his  application  as  to  the  perishable  na- 
ture of  some  of  the  property  and  the  loss 
that  will  ensue  if  the  property  be  not  sold 
prior  to  the  conclusion  of  the  litigation  are 
therefore  Immaterial  here. 

[4]  As  to  this,  however,  it  may  be  said 
that  the  superior  court  may  have  the  power, 
notwithstanding  the  appeal,  on  a  proper  ap- 
plication and  showing,  to  order  tbe  immedi- 
ate sale  of  any  property  that  may  properly 
be  held  to  be  "perishable  property."  See 
Rogers  v.  Superior  Court,  158  Cal.  467,  111 
Paa  357.  No  such  question  Is  before  us,  how- 
ever, on  this  application. 

We  do  not  consider  it  material  on  this 
application  that  appellant  asked  in  his  com- 
plaint that  "the  property  of  said  firm,  both 
real  and  personal,  be  sold."  We  cannot  in- 
quire here  how  It  came  to  pass  that  the 
Judgment  was  given.  We  have  a  Judgment 
of  a  certain  character,  and  the  statute  sub- 
stantially says  that  the  execution  of  such  a 
judgment  is  stayed  by  an  appeal,  without  the 
giving  of  any  stay  bond.  It  may  be  that  the 
pleadings  are  in  such  condition  and  that  the 
proceedings  In  the  lower  court  were  such 
that  it  can  fairly  be  held  that  the  portion  of 


the  judgment  relative  to  the  sale  of  the  prop- 
erty was  a  consent  judgment,  and  that  ap- 
pellant may  not  maintain  an  appeal  from 
such  portion  of  the  judgment.  If  this  be  so, 
and  of  course  we  do  not  express  an  opinion 
on  that  matter  here,  respondents'  immediate 
remedy  is  a  motion  to  dismiss  the  appeal  in 
so  far  as  that  portion  of  the  Judgment  la  con- 
cerned. We  cannot  consider  the  point  on 
this  application. 

[5]  There  remains  only  the  question  wheth- 
er tbe  judgment  appealed  from  is  a  "final 
judgment,"    within    the    meaning   of   those 
words  in  our  statutes  on  appeal.    Notwith- 
standing the  deferring  of  the  fixing  of  the 
compensation  of  the  receiver  and  of  the  ref- 
eree, and  the  reservation  of  the  determina- 
tion of  the  question  of  the  debts  of  the  firm 
to  others,  the  Judgment  fully  and  finally  de- 
termined all  the  rights  of  the  parties  as  be- 
tween themselves.    The  partnership  was  dis- 
solved,  aU  the  property  was  ordered  sold, 
and  the  manner  in  which  the  proceeds  should 
be  divided  was  finally  adjudleited,  including 
the  respective  proportions  of  the  two  partners 
in  any  money  remaining  after  the  payment 
of  the  costs  of  sale,  fees  of  receiver,  fees  of 
referee,  and  the  debts  of  the  firm.     Nothing 
remained  to  be  done  by  the  court  except  tbe 
mere  ascertainment  of  the  amounts  due  to 
others  than  the  parties  on  account  of  fees  for 
services  in  the  action  and  debts  owing  by 
the  parties  as  partners,  and  to  see  that  the 
decree  already  made  was  properly  executed. 
Upon  the  subsequent  ascertainment  of  the 
amounts  due  to  others  by  force  of  the  judg- 
ment appealed  from,  the  parties  to  this  ac- 
tion will  become  entitled  to  the  portions  ot 
the  remainder  adjudged  to  belong  to  them. 
It  is  sometimes  very  difficult  to  determine 
whether  a  decree  is  a  "final  Judgment,"  with- 
in the  meaning  of  that  term  as  used  in  our 
statutes  concerning  appeals.     We  are  of  tbe 
opinion  that  the  decree  before  us  should  be 
held  to  be  such  a  final  judgment    A  somewhat 
similar  decree  was  held  to  come  within  this 
term  in  Clark  v.  Dunnam,  46  Cal.  204,  where 
the  decree  was  one  for  the  dissolution  of  the 
partnership,  a  sale  of  all  Its  property  and 
effects,  the  payment  out  of  the  proceeds  of 
sale,  first,  of  the  expenses  of  sale;   second, 
any  balance  due  to  the  receiver;  third,  cer- 
tain costs;  fourth,  a  certain  sum  to  a  credi- 
tor; and,  fifth,  any  balance  remaining  to  the 
partners  in  certain  proportions  fixed  by  the 
decree.     It  was  said  that  this  determined 
the    whole    matter    in    litigation,    and   that 
nothing  remained  for  the  court  to  do  except 
to  see  that  the  decree  was  duly  executed.   In 
this  case  it  is  true  that  we  have  a  reserva- 
tion by  the  court  of  the  question  of  the  debts 
due  others  from  the  partnership,   with  the 
result  that  some  action  is  essential  before  it 
can  be  determined  what  the  surplus  will  be 
for  division  between  the  partners.    That  the 
exact  amount  of  surplus  for  division  between 
the  parties  has  not  been  ascertained  does  not, 
however,  prevent  the  decree  from  being  * 
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final  Judgment  'wltUn  the  meaning  of  the 
statute.  In  Clark  t.  Dunnam,  supra,  the  bal- 
ance due  the  receiver  was  not  ascertained, 
and,  of  course,  wherever  the  property  to  be 
divided  consists  of  the  proceeds  of  a  sale 
to  be  had,  the  exact  amount  can  be  ascertain- 
ed only  after  the  sale  is  had. 

[I]  The  general  rule  applicable  In  determin- 
ing whether  a  judgment  Is  final  or  merely  In- 
terlocutory, as  deducible  from  the  authori- 
ties, is  thai  If  anything  farther  in  the  nature 
of  judicial  action  on  the  part  of  the  court 
is  essential  to  a  final  determination  of  the 
rights  of  the  parties,  the  Judgment  is  inter- 
locutory only.  Mr.  Freeman  In  his  work  on 
Judgments  says  that,  if  after  a  decree  has 
been  entered,  no  further  questions  can  come 
before  the  court  except  such  as  are  necessary 
to  be  determined  In  carrying  the  decree  into 
effect,  the  decree  is  final.  Section  22.  In 
section  24  be  says  that,  although  other  pro- 
ceedings liefore  the  master  are  necessary  to 
carry  the  decree  Into  effect,  yet,  if  all  conse- 
quential directions  depending  upon  the  result 
of  the  proceedings  are  given  in  the  decree,  it 
is  final.  He  further  says  that  it  Is  none  the 
less  final  because  some  future  orders  of  court 
may  be  necessary  to  be  carried  into  effect, 
nor  because  some  Independent  branch  of  the 
case  is  reserved  for  future  consideration,  nor 
because  an  account  is  directed  to  ascertain 
what  sum  is  due  from  one  to  the  other  as 
the  result  of  the  decision.  In  the  case  before 
us,  nothing  further  in  the  nature  of  Judicial 
action  on  the  part  of  the  court  Is  essential 
to  a  final  determination  of  the  asserted  rights 
of  the  respective  parties.  Those  rights  are 
fully  established  by  the  Judgment  Other 
proceedings  required  before  the  court  are  sim- 
ply such  proceedings  as  are  necessary  to 
carry  the  Judgment  Into  effect.  They  relate 
iiolely  to  the  ascertainment  of  the  amount  of 
money  to  be  paid  from  the  net  proceeds 
of  the  sale  to  other  persons,  to  creditors  of 
the  partnership,  and  fpr  fees  and  expenses 
of  the  receiver  and  refereie,  the  remainder, 
after  such  payment,  to  be  divided  between 
the  partners  In  the  proportions  specified  In 
the  judgment  All  consequential  directions 
depending  on  the  result  of  the  subsequent 
PTOceMings  are  given  in  the  decree.  It  seems 
to  us  that,  under  the  general  principles  de- 
clared to  obtain  in  such  matters,  the  reserva- 
tion by  the  court  of  the  determination  of 
thesf  matters  does  not  prevent  the  judgment 
before  us  from  constituting  a  "final  judg- 
ment" as  between  the  parties  thereto,  within 
the  meaning  of  those  words  as  used  In  our 
statutes  relating  to  appeal. 

There  appears  to  be  some  conflict  In  the 
aatboritles  in  the  application  of  the  well- 
settled  rules  bearing  on  the  matter  before 
as,  but  so  far  as  we  have  found,  there  is  no 
decision  of  this  court  at  variance  with  the 
Tlews  we  have  expressed,  and  what  is  said  In 
Clark  V.  Dunnam,  supra,  appears  to  be  in 
line  with  those  views. 


We  are  forced  to  the  conclusion'  that  un- 
der the  law,  the  petitioner  Is  entitled  to  the 
relief  asked. 

Let  the  writ  of  supersedeas  issue  restrain- 
ing the  superior  court  of  Solano  county  and 
the  judge  thereof,  and  Its  officers,  and  the 
defendant  Arata,  from  proceeding  with  the 
execution  of  any  portion  of  the  Judgment 
given  on  August  7,  1912,  in  said  superior 
court  In  the  action  wherein  John  Zappettlni 
was  plaintiff  and  Joseph  Arata  was  defend- 
ant so  long  as  there  is  any  appeal  pending 
'  therefrom. 

I      We  concur:    SLOSS,  J.;    LORIGAN,  J.; 
MELVIN,  J.;  HENSHAW,  J. ;   SHAW,  J. 


POIiliABD  V.  VALLEY  lOB  CX).  et  aL 

(S.  F.  5919.) 
(Supreme  Court  of  California.    Jan.  13,  1914.) 

1.  Death  (|  29*t— Abatkmbwt  of  Action  — • 
Deatu  of  Plaintiff. 

An  action  by  a  widow  for  the  wrongful  kill- 
ing of  her  husband  did  not  abate  by  her  death 
pendente  lite. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  f  33 ;   Dec.  Dig.  S  29.*] 

2.  Hastbb  and  Sebvant  (|  236*)— Death  of 
Skbvant— Contact  with  Elkctbic  Wibes— 
contbibutoby  negligence. 

Where  decedent,  while  employed  in  the  con- 
struction of  a  building  near  certain  heavily 
charged  electric  wires,  without  any  necessity  in 
the  Une  of  his  employment,  brought  his  ruler  in 
contact  with  one  of  the  wires,  and  received  a 
shock  which  resulted  in  his  death,  he  having 
knowledge  that  the  wires  were  heavily  cliarged 
and  dangerous,  and  that  it  was  necessary  to  re- 
move them  before  the  building  could  be  com- 
pleted, he  was  guilty  of  contributory  negligence, 
as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  681,  723-742;  Dec.  Dig. 
S  236.*] 

3.  Masteb  and  Sebvant  (f  265*)— Injitbies 
TO  Sebvant  —  High-Tknsion  Electbic 
Wires— Danger— Pbesumption  or  Knowl- 
edge. 

Men  of  average  intelligence  are  presumed 
to  be  familiar  with  the  danger  of  coming  in  con- 
tact with  high-tension  electric  wires. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  $g  877-908,  955 ;  Dec  Dig. 
§  265.*] 

4.  Masteb  and  Servant  (§  107*)— Death  of 
Sebvant— Safe  Place  to  Work. 

While  an  employer  is  bound  to  furnish  a 
safe  place  in  which  the  servant  may  work,  that 
duty  does  not  extend  to  protection  of  the  serv- 
ant beyond  the  limits  of  the  space  allotted,  and 
in  which  he  la  ordered  to  perform  his  duties. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  U  199-202,  212,  254,  255; 
Dec.  Dig.  {  107.*] 

5.  Masteb  and  Servant  (f  236*)— Injitbies 
to  Sebvant— Contbibxttobt  Neglioencb  — 
Fobgetfulness. 

Where  a  servant  employed  in  the  construc- 
tion of  a  building  was  directed  by  his  foreman 
to  assist  in  cutting  certain  plates,  but  before  do- 
ing 8o,_  and  without  any  necessity,  hrought  his 
ruler  in  contact  with  a  high-tension  electric 
wire  that  was  near  the  place  where  he  then 
was,  and  received  a  shock  from  which  he  died, 
such  facts  did  not  bring  the  case  within  the  rule 
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of  temporary,  excmable  forgetfalneag,  but  rather 
withia  that  vhich  provides  that  one  placiog  him- 
self in  the  way  of  obvious  and  known  peril  is 
guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ti  681,  7^742;  Dec.  Dig. 
I  236.*] 

In  Bank.  Appeal  from  Superior  Ckiurt, 
Fresno  County;    H.  Z.  Austin,  Judge. 

Action  by  Ruby  Pollard  against  the  Valley 
Ice  Company  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Reversed. 

W.  G.  Van  Pelt,  of  Los  Angeles,  and  F.  H. 
Short  and  F.  B.  Coolc,  both  of  Fresno,  for 
appellants.  L.  L.  Cory,  M.  B.  Harris,  and  B. 
M.  Harris,  all  of  Fresno,  for  respondent 

MELVIN,  J.  til  This  was  orlginaUy  an 
action  by  the  wife  and  minor  daughter  of 
Edvrin  M.  Pollard,  deceased,  to  recover  dam- 
ages against  the  defendants  for  his  death. 
Prior  to  the  trial  the  minor  died,  and  usder 
stipulation  the  action  was  dismissed  as  to 
her  and  continued  with  Ruby  Pollard,  her 
mother,  as  the  only  plaintiff.  A  verdict  for 
the  sum  of  $7,500  was  returned  in  favor  of 
the  said  plaintiff,  and  an  appeal  was  taken 
by  the  defendants  from  the  Judgment  based 
thereon.  This  court  transferred  the  cause 
to  the  District  Court  of  Appeal,  where,  upon 
suggestion  that  Ruby  Pollard  had  died  after 
the  perfecting  of  the  appeal,  George  R.  An- 
drews, who  had  been  appointed  administra- 
tor of  her  estate,  was  substituted  in  her  stead 
as  the  party  plaintiff.  The  District  Court  of 
Appeal  sustained  the  Judgment,  and  denied 
the  motion  to  transfer  the  cause  to  this 
court  The  motion  was  in  part  based  upon 
the  contention  that  this  court  alone  had  Ju- 
risdiction to  malce  the  order  of  substitution 
of  a  party  plaintiff  in  an  appeal  of  which 
the  Supreme  Court  had  original  Jurisdiction. 
Another  ground  for  the  motion  was  that  the 
action  had  abated  by  reason  of  the  death  of 
the  plaintiff.  This  latter  contention  was  cor- 
rectly held  of  no  avail  upon  the  authority  of 
Fowden  v.  Pacific  Steamship  Co.,  149  Cal. 
153,  86  Pac.  178.  We  need  not  pass  upon  the 
question  of  the  jurisdiction  of  the  District 
Court  of  Appeal  to  malce  the  order  substitut- 
ing for  the  original  plaintiff  the  administra- 
tor of  ber  estate,  because  we  have  ordered 
the  cause  before  this  court  on  account  of  the 
grave  doubt  expressed  by  a  majority  of  the 
justices  regarding  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  While  we  have 
no  doubt  that  the  District  Court  of  Appeal 
bad  ample  authority  in  the  premises,  we  re- 
affirm the  order  made  by  that  court  and 
thereby  overcome  the  objection  to  its  juris- 
diction in  the  matter. 

The  all-important  question  upon  this  ap- 
peal is  whether  or  not  the  evidence  discloses 
without  contradiction  such  a  state  of  facts 
as  shows  deceased  to  have  been  guilty  of 
contributory  negligence  sufficient  to  preclude 
recovery  on  the  part  of  his  heirs. 


[1]  Pollard  was  employed  as  a  wortanan  on 
a  certain  Icehouse  which  was  In  process  of 
construction  by  the  Valley  Ice  Company  on 
the  line  of  the  Southern  Pacific  Railroad  in 
the  vicinity  of  the  dty  of  Fresno  and  near 
the  transmission  lines  of  the  San  Joaquin 
Light  &  Power  Corporation.  These  lines, 
carrying  powerful  electric  currents,  passed 
within  a  -few  inches  of  the  comer  of  the 
building.  The  evidence  shows  that  Pollard 
received  the  deadly  shock  through  a  ruler 
which  he  held  in  his  hand,  and  appellants 
contend  that  the  accident  occurred  while  he 
was  acting  entirely  outside  of  the  necessary 
line  of  his  employment,  contrary  to  the  in- 
structions of  thi  foreman  under  whose  or- 
ders be  worked,  and  after  be  had  been  warn- 
ed of  the  danger  necessarily  Incurred  in  ap- 
proaching near  to  the  heavUy  charged  trans- 
mission wires. 

The  building  in  course  of  construction  was 
located  near,  but  slightly  at  an  angle  with, 
the  street  along  which  the  transmission  lines 
were  stretched  upon  poles.  The  concrete 
wall  of  the  building  bad  been  erected,  and 
the  power  lines  were  at  about  tbe  same  height 
from  the  ground  as  the  top  of  it  Tbe  loof 
timbers  were  in  place,  resting  upon  the  top 
of  tbe  wall,  and  the  celling  of  the  building, 
upon  which  tbe  foreman  and  Pollard  had 
been  standing  while  at  work  just  before  tbe 
accident  was  18  inches  or  2  feet  lower  than 
tbe  top  of  tbe  wall.  The  gable  end  of  the 
roof  was  open  towards  the  electrically  charg- 
ed wires;  but  owing  to  tbe  relative  angles 
of  the  building  and  tbe  wires,  the  point  of 
nearest  approach  between  them  was  at  the 
northwesterly  comer  of  the  building.  This 
comer,  when  completed,  would  have  been 
about  18  inches  from  tbe  wires ;  but  the  roof 
extended  a  foot  or  more  beyond  the  wall,  so 
that  the  nearest  point  of  the  wall  Itself  to  the 
wires  was  about  2'%  feet  or  a  litle  more. 
The  only  witnesses  to  tbe  death  of  Pollard 
were  Gronlund,  tbe  foreman,  and  Stephen- 
son, a  fellow  workman,  and  it  will  be  neces- 
sary to  quote  quite  copiously  from  the  rec- 
ord to  convey  any  adequate  idea  of  the  facts 
to  which  they  testified.  They  were  both 
called  as  witnesses  for  tbe  plaintiff. 

Gronlund  testified  that  he  took  tbe  meas- 
urements for  tbe  north  gable  end  of  the  root 
and  gave  Pollard  orders  to  help  him  cut  tbe 
corrugated  Iron,  and  put  it  in  place.  Pollard 
helped  the  foreman  take  the  measurements. 
Then  Gronlund  laid  out  a  piece  of  the  co^ 
ragated  iron  for  Pollard  to  cut 

Upon  cross-examination  he  testified  as  fal- 
lows: "Q.  How  did  the  gable  end  of  tbU 
building  front,  as  compared  with  the  main 
line  of  the  Southern  Pacific  Railroad  that 
runs  by  there,  which  way  did  it  run,  tbe 
gable  on  which  this  corrugated  iron  was  to 
be  placed?  A.  Well,  the  building  rans  paral- 
lel with  tbe  S.  P.  road.  Q.  Then  thamdwu 
at  right  anglet  with  the  road,  trvnting  «P 
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toward  fotonf    A.  Tea,  sir.    Q.  And  tbe  cor- 
rugated Iron  was  to  be  put  on  under  tlie  roof, 
was  M?    A.  Tes,  air.    Q.  On  the  end  of  tbe 
bnUding,  under  the  roof?    A.  Yes,  sir.    Q. 
How  far  down  was  It  to  come?    A.  Well,  tt 
came  down  aboat  1%  feet  below  the  top  of 
tbe  joists.    Q.  That  would  be  aboat  1%  feet 
below  the  gable,  down  onto  the  wall,  about 
VA  feet?    A.  Well,  3  Inches  below  the  joists; 
but  the  joist  Is  16  Inches.    Q.  But  you  sent 
him  up  there,  didn't  you,  and  then  went  up 
after  him,  after  Mr.  Pollard?    A.  Yes,  sir. 
Q.  When  yon  got  up  there,  what  was  Mr. 
Pollard    doing?    A.  I   can't    exactly    state; 
but  he  was  picking  out  some  of  the  iron,  ina- 
teriaL    Q.  The  material  that  was  to  be  imt 
on  tbe  gable  end  of  the  building?    A.  Yes, 
sir.    Q.  Now,  did  you  see  him  commence  to 
put  any  of  that  material  on  the  gable  end  of 
that  building  before  he  was  killed?    A.  No, 
sir.     Q.  Now,  after  you  got  up  there,  what 
was  the  first  thing  that  be  said  to  yon,  or 
you  said  to  him?    A.  Well,  laying  out  the 
first  starting  point  for  tbe  work.    Q.  Well, 
did  yon  and  he  make  any  measurements?    A. 
Yes,  sir.     Q.  What  were  the  measurements, 
and  where  did  you  make  them?    A.  I  took 
the  measurements  close  to  the  northwest  cor- 
ner.   Q.  And  where  was  Mr.  Pollard  at  tlie 
time  yon  were  taking  the  measurements  close 
to  the  nosthwest  comer?    A.  Well,  Ite  wot 
dlout  the  same  place  I  wai;  I  was  hanging 
on  the  tide  of  the  huilding,  and  he  was  on 
the  top.    Q.  How  close  was  the  waU  of  the 
IvUding  at  that  time  to  these  wiresT    A. 
About  2%  feet     Q.  Aboat  2%  feet    That 
would  be  at  the  comer?    A.  At  the  wall; 
yes.    Q.  From  the  wall,  about  2%  feet?    A 
Yea,  sir.     Q.  Now,  did  you  get  through  with 
that  wo^  and  get  away  from  there,  the  cor- 
ner?   A.  Yea,   air.     Q.  Where  did  yon  go? 
A  I  wait  over'  where  the  iron  laid,  and  laid 
oat  a  piece  ready  to  put  on.    Q.  Now,  where 
was  Mr.  Pollard  when  you  started  to  go  over 
to  lay  this  iron  oat?    A.  Right  there,  where 
we  were  measuring  it    Q.  How  far  was  that 
from    the    coiner?    A.  About    6    feet.      Q. 
About  5  feet?    And  at  that  point  how  far 
was  he  from  the  wire?    A.  Well,  it  would  be 
about  the  same,  a  little  more.     Q.  A  little 
more  than  6  feet?    Now,  when  you  started  to 
take  the  corrugated  iron  over,  away  from  the 
comer,  were  you  and  he  both  through  with 
tbe    measarements?    A.  Yes,    sir.      Q.  And 
what  did  you  say  to  him  as  to  coming  there 
and  getting   out   the   corrugated    iron?    A. 
I  told  him  to  oome  there  and  cat  it  as  I 
i&eaaared  It    Q.  Where  would  that  take  him 
as  to  tbe  wires,  toward  them,  or  away  from 
tliem?    A.  Away  from  them.     Q.  Now,  did 
you  torn  around  to  go  over  to  where  you 
were  to  cut  the  Iron?    A.  Yes,  sir.    Q.  And 
told  him  to  come  with  yon?    A.  Yes,  sir.   Q. 
Now,  then,  what  was  the  next  thing  you  saw 
or  heard,  about  Mr.  PoUard?    A.  I  saw  him 
^;  the  next  thing  I  saw  him  falL    Q.  And 
that  was  liow  long  after  you  turned  around, 
lust  a  moment  or  any  length  of  time?    A.  I 


Just  had  time  to  tarn  alroand.  Q;  And  the  last 
thing  you  had  said  to  him  was  to  come  there, 
and  you  and  he  would  cut  out  the  corrugated 
iron?  A.  Yes,  air.  Q.  These  measarements 
were  for  the  purpose  of  patting  the  corrugat- 
ed iron  on  the  wall,  were  they?  A.  YefS,  sir. 
Q.  Did  they  have  anything  to  do  with  the 
wires?  I  say,  did  tbe  measarements  have 
anything  to  do  with  the  wires  or  the  dis- 
tance to  the  wires  from  the  building?  A. 
Well,  mot  particularly;  no.  Q.  Well,  I  say, 
were  you  measuring  the  distance  from  the 
building  to  the  wires,  or  anything  of  that 
kind?  A.  No,  sir.  Q.  And  your  measure- 
ments related,  exdasively,  then,  to  the 
places  where  you  put  the  corrugated  iron  on 
the  building?  A.  Yes,  sir.  Q.  And  you  had 
finished  that  work  before  Mr.  PoUard  was 
killed,  all  the  measurements?  A.  Yes,  sir. 
Q.  And  you  had  turned,  and  told  him  to 
oome  with  you,  back  to  tlie  ceiling  of  tbe 
bonding  to  cut  the  iron?  A.  Yes,  sir.  Q. 
That  was  the  last  order  you  gave  him,  was 
it?  A.  Yes,  sir.  Q.  Last  time  you  saw  Iilm 
until  be  was  shocked?  A.  Yes,  sir.  Q.  Did 
you  tell  Mr.  Pollard  whether  he  was  to  take 
tlte  corrugated  iron  to  the  comer,  or  leave  it 
off —  A.  Leave  the  last  sheet  off.  Q.  You 
told  him  to  do  that,  did  you,  to  leave  the 
sh»ei  offt  A.  Yes,  sir.  Q.  He  was  not  to 
put  that  on  untU  the  wires  were  removedT 
Is  that  what  you  told  himt    A.  7m." 

Witness  was  then  taken  for  further  exami- 
nation by  one  of  counsel  for  tbe  plaintiff,  and 
testified  as  follows:  "Q.  Did  you  tell  him 
that  that  you  were  not  going  to  put  the  last 
sheet  on  until  the  wires  were  removed? 
Were  i^ou  going  to  remove  the  wires?  A. 
Yes,  sir.  Q.  Did  you  know  that?  A.  Yes, 
sir.  Q.  Who  toW  you  that?  A.  It  was  nec- 
essary to  get  the  buUding  completed.  Q. 
What?  A.  Get  the  building  completed.  Q. 
You  couldn't  get  the  building  completed  with- 
out removing  the  wires?  A.  Not  altogether. 
Q.  Why?  A.  Too  close.  Q.  Tbe  wires  were 
too  dose  to  the  building,  and  had  to  be  re- 
moved? A.  Yes,  sir.  Q.  Had  any  one  told 
you  that  or  did  you  Just  knew  that  yourself? 
A.  Oh.  I  could  see  it.  Q.  You  could  see  it 
anybody  up  there  could  have  seen  it  that  the 
wines  were  too  close,  that  you  couldn't  com- 
plete t^e  building  without  removing  them? 
A.  Yes,  sir." 

Oronlund  farther  testified  upon  cross-ex- 
amination: "Q.  Had  tbe  roof  been  pat  on, 
the  corrugated  iron  of  the  roof,  had  it  bee& 
put  on  at  that  time?  A.  No,  sir.  Q.  How 
much  closer  would  the  roof  come  to  the 
wires  than  tbe  corrugated  iron  on  the  build- 
ing, how  much  closer  would  it  extend?  A. 
About  2^  feet  Q.  Were  you  engaged  at  all 
in  putting  on  the  roof  at  that  time?  A.  No, 
sir.  Q.  Hadn't  started  on  that  at  all?  A. 
No,  sir.  Q.  What  you  were  doing  was  get- 
ting ready  to  put  the  cormgated  iron  on  the 
eaid  of  the  buUding,  and  that  was  2^  feet 
further  away  than  the  roof  would  be?  A. 
Yes,  sir ;  about  2  or  S  feet    Q.  And  you  had 
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iostructed  Mr.  Pollard  not  to  put  the  piece 
on  next  to  tbe  corner,  on  the  gable  endV  A. 
Yea,  sir." 

From  this  testimony,  It  appears  that  all  of 
the  measurements  had  been  made  before  the 
accident,  and  that  there  was  no  occasion  for 
Pollard  to  go  to  the  corner  and  to  use  his 
rule  there,  as  he  evidently  did,  because  It 
was  found  by  his  side  when  his  corpse  lay 
on  the  ground,  and  the  rule  was  burned  and 
marked  with  the  deadly  current  that  had 
passed  through  It  Into  his  body.  It  is  un- 
contradicted testimony  that  Gronlund,  after 
giving  orders  to  Pollard  to  follow  him,  and 
hdp  with  the  cutting  of  the  metal  which  was 
located  far  beyond  any  possible  danger  from 
the  electric  current,  turned  toward  the  pile 
of  corrugated  Iron,  and  it  was  then  that  Pol- 
lard, without  necessity,  and  contrary  to  or- 
ders, approached  a  place  of  great  danger,  and 
extended  his  ruler  within  the  malign  power 
of  the  electric  current  But  It  Is  argued  that 
the  testimony  given  by  Oronlund  at  the  coro- 
ner's inquest  contradicts  that  which  Is  quot- 
ed above.  The  material  part  of  his  testi- 
mony before  the  coroner  was  as  follows: 
"As  the  foreman,  I  Instructed  Mr.  Pollard  to 
put  on  some  iron  on  the  gable  end  of  the 
building.  I  came  up  there  after  a  while,  and 
took  a  measure  out  to  measure  a  sheet  of 
Iron,  and  was  going  to  have  it  cut,  and  I 
turned  back,  from  where  Mr.  Pollard  was,  on 
a  platform  he  had  built,  to  cut  that  Iron,  and 
the  same  time  Mr.  Pollard  turned  back  the 
other  way,  to  get  some  more  measures,  and 
I  heard  the  flash  of  the  fire  from  the  wire. 
I  turned  back  and  saw  the  Are  aU  around  Mr. 
Pollard's  head,  and  before  I  could  step  a 
step,  he  was  half  way  to  the  ground.  Q. 
Now,  these  wires  come  along  this  point  of 
the  buUdlng  from  6  to  10  inches?  A.  Tes, 
sir.  Q.  Then  you  think  that  Mr.  Pollard 
was  there  in  tbe  act  of  taking  measurements 
on  this  point?  A.  Tes,  sir.  Q.  Is  this  rule 
his?  A.  Yes,  sir.  Q.  This  cut  is  marked  on 
it— B.  P.,  is  that  it?  A.  Yes,  sir.  Q.  Did 
you  ever  see  this  rule  before  his  death?  A. 
I  saw  the  rule  in  his  hands ;  but  I  never  no- 
ticed it  before.  Q.  Ever  notice  the  burned 
part  before?  A.  No,  sir."  When  confronted 
with  this  testimony  at  the  trial,  he  said,  by 
way  of  explanation :  "I  suppose  that  he  was 
taking  measurements,  because  I  never  gave 
him  orders  to,  and  it  wasn't  necessary."  We 
do  not  find  any  serious  conflict,  or  indeed 
any  conflict  at  all,  between  the  testimony  of 
Gronlund  at  the  inquest  and  that  given  at 
the  trial.  His  statement  that  Pollard  was 
taking  measurements  was  an  expression  of 
opinion  amply  justified  by  the  circumstances 
of  the  latter's  death ;  but  he  did  not  testify 
to  anything  at  the  coroner's  Inquest  in  con- 
tradiction to  the  testimony  afterwards  given 
that  there  was  no  necessity  for  further  meas- 
urements, and  that  Pollard  had  been  ordered 
to  do  work  well  without  the  sphere  of  dan- 
ger. Whife  the  testimony  given  at  the  in- 
quest was  less  full  and  explicit  than  that 


elicited  from  Gronlund  at  the  trial,  botb 
statements  may  be  perfectly  true  and  yet  en- 
tirely free  from  Inconsistency. 

Clark  Stephenson,  the  only  other  witness 
who  was  near  Pollard  at  the  moment  of  tbe 
fatality,  testified  In  part  as  follows:  "We 
were  working  downstairs  on  some  other  bosl- 
ness  in  connection  with  the  ice  plant,  until 
about  11  o'clock,  and  then  Mr.  Gronlund  di- 
rected us  to  go  on  up  there  and  put  this  cor- 
rugated iron  on  the  gable.  *  •  •  He  told 
us  to  go  up  on  the  gable  end  on  tbe  north- 
west comer  of  the  building;  that  is,  right  ad- 
jacent where  these  power  lines  run.  We  were 
to  put  this  corrugated  iron  on  tbe  gable  end. 
Tbe  cement  comes  up  to  tbe  roof,  and  then 
from  there  up  on  the  gable  is  corrugated 
iron;  that  is,  under  the  roof.  None  of  that 
corrugated  iron  had  been  put  on  tbe  gable 
at  that  time.  That  part  of  the  roof  was  not 
covered  yet  either;  but  I  think  the  other 
part  had,  a  section  back.  There  might  have 
been  some  12  or  14  feet  back,  or  20  feet; 

I  don't  remember  just  now.  There  was 
quite  a  space  left  there.  When  we  received 
these  Instructions  from  Mr.  Gronlund  we 
went  up  there  to  the  gable.    That  was  about 

II  o'clock  in  the  morning.  After  we  got 
up  there,  Mr.  Pollard  paid  attention  to  the 
iron,  and  at  that  time,  I  think,  when  we  bad 
the  instructions,  Mr.  Gronlund  said  that  one 
of  us  should  take  a  line  with  us.  Mr.  Pol- 
lard, I  think  be  said,  didn't  have  any  line, 
and  so  I  took  my  line.  I  was  starting  a  line 
^t  that  time  for  the  bottom  part  of  this  cor- 
rugated Iron,  and  Mr.  Pollard  and  Mr.  Gron- 
lund were  cutting  the  first  sheet  next  to  the 
corner.  This  would  be  the  second  sheet  from 
the  corner.  They  were  fitting  the  bevel  for 
tbe  roof.  Q.  And  on  which  side  was  that  of 
tbe  building?  A.  That  was  on  the  south,  or 
tbe  east  side — east  Q.  Next  to  the  wires? 
A.  Yes,  sir.  Q.  That  is  what  we  would  call 
the  west  side,  I  think?  A.  Yes,  that  is  the 
west  side;  I  am  a  little  changed  around.  I 
mean  the  side  next  to  that  power  line,  next 
to  the  Southern  Pacific  Railroad.  The  build- 
ing was  situated  along  East  avenue;  it  came 
corner  ways  to  East  avenue,  and  I  remember 
was  next  to  the  wires.  Mr.  Pollard  and  Mr. 
Gronlund  were  fitting  that  first  sheet  of  cor- 
rugated iron,  and  of  course  I  couldn't  say 
what  he  was  doing  exactly.  I  was  paying  at- 
tention to  this  line.  I  was  striking  a  cbalk 
line  to  make  a  mark  for  a  i>oint  I  was 
not  paying  attention  very  much  to  Mr.  Pol- 
lard and  Mr.  Gronlund  then.  Mr.  Pollard 
was  standing  right  indde  of  the  rafter,  I 
think,  nearly  at  the  corner  of  tbe  building- 
He  was  not  exactly  at  the  comer,  nearly, 
within  a  few  feet  of  it,  and  I  think  he  was 
standing  on  the  Inside  wall.  Wbere  tbe  Joists 
come  there  Is  the  rafter  comes  up  some  3  or 
4  feet  above  tbe  wall,  above  tbe  top  part  of 
the  wall,  tbe  way  tbe  building  is  made.  He 
was  standing  on  tbe  portion  of  tbe  wall  that 
projected  up,  I  think  on  the  cement  fvall; 
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bat  I  coQldn't  Just  exactly  say  what  be  was 
doing  at  that  particular  time.  I  was  not 
looking  at  him.  I  couldn't  say  whether  he 
had  any  rule  oat,  or  anything  of  that  kind. 
I  don't  know  much  about  the  accident.  I 
wasn't  looking  at  him  when  the  accident  oc- 
caried.  I  was  sideways,  about  sideways, 
and  I  heard  this  noise,  slzzing  noise,  that 
electricity  makes  when  it  hits  anything.  I 
looked  around,  and  he  was  toppling  orer. 
*  *  *  Q.  Had  you  seen  Mr.  Pollard  that 
morning  while  you  were  up  on  the  root  on 
this  gable  making  these  measurements?  A.  I 
wasEnt  paying  any  attention.  "Yet;  Mr.  Gron- 
lund  and  Mm  loere  making  these  measure- 
mewts  on  this  first  sheet  of  iron.  Q.  As  you 
didn't  see  him  the  exact  moment  when  he 
got  his  electric  shock,  you  don't  know  what 
it  was  that  he  touched,  or  what  touched  him? 
A.  No;  I  couldn't  say  as  to  that  I  couldn't 
say  how  he  came  in  connection  with  the  wires 
there.  I  didn't  hear  any  conversation  be- 
tween them  just  before  the  accident.  I 
couldn't  say  how  Mr.  Pollard  came  in  contact 
with  the  wires.  These  measurements  were 
being  taken  to  get  the  slope  of  the  roof,  and 
the  base  of  the  corrugated  iron,  so  that  it 
could  be  cut  to  fit  in  the  gable,  to  get  the  bev- 
el. The  measurements  they  were  taking  all 
pertained  to  the  wall  of  the  gable."  Upon  re- 
direct examination  the  witness  said :  "Where 
Mr.  Pollard  was  working  his  body  would  be 
5  or  6  feet  from  the  wires,  somewhere  along 
there,  I  should  Judge.  If  he  was  bending 
over  with  his  face  fronting  to  the  interior 
of  the  building,  his  body  would  come  out 
very  much  closer  to  the  wires."  This  testi- 
mony is  corroborative  rather  than  contradic- 
tory of  that  given  by  Gronlund.  That  the 
foreman  had  turned  his  attention  to  the  cor- 
rugated iron  before  the  accident  appears  from 
what  Steptenson  says,  as  well  as  from  Gron- 
Innd's  statement.  Stephenson  could  not  hear 
what  conversation  passed  between  the  fore- 
man and  Pollard.  His  testimony,  therefore, 
does  not  contradict  the  foreman's  story  that 
Pollard  had  been  directed  to  work  far  from 
the  zone  of  danger.  Indeed,  Stephenson's 
testimony  is  not  "of  great  value  In  placing 
Pollard  just  before  the  accident,  for  he  said, 
"I  wasn't  looking  at  him  just  before  the  ac- 
cident occurred." 

[3]  We  are  forced  to  the  conclusion,  after  a 
careful  perusal  of  all  the  evidence,  that,  even 
if  we  fully  grant  the  power  of  the  jury  to 
reject  any  part  of  the  testimony  of  a  witness, 
and  to  accept  any  other  part,  there  are  no  se- 
lected portions  of  the  narratives  of  these  two 
principal  witnesses  which  will  support  the 
verdict  No  serious  attack  is  made  upon 
their  stories;  but,  as  appellant's  couitsel  apt- 
ly say,  were  they  discredited  as  to  any  part 
of  their  testimony  that  would  "avail  plaintiff 
nothing,  because  there  is  no  other  testimony"? 
Plaintiff's  owp  counsel,  as  we  have  shown  in 
the  quotations  made  above,  brought  out  by 
leading  questions,  in  his  examination  of  Gron- 


lund, that  anybody  could  have  seen  that  the 
buUding  could  not  be  completed  without  re- 
moving the  wires.  This  statement  from  plain- 
tiff's own  witness,  so  elicited,  would  show 
that  the  deceased,  who  had  worked  for  years 
around  buildings  under  modem  conditions, 
must  have  known  the  danger  of  getting  near 
highly  chained  wires.  Dangers  from  such  a 
source  are  presumed  to  be  familiar  to  men  of 
average  Intelligence.  Shade  v.  Bay  County 
Power  C!o.,  152  Cal.  12,  92  Pac.  62.  But  in 
addition  to  all  this  we  have  the  testimony 
of  Gronlund,  uncontradicted  and  emphasized, 
also,  by  the  leading  questions  of  one  of  plain- 
tiff's counsel,  that  the  last  sheet  of  metal 
was  not  to  be  placed  on  that  part  of  the 
gable  end  of  the  roof  nearest  the  northwest 
corner  of  the  building  until  after  the  re- 
moval of  the  wires.  Plaintiff,  having  intro- 
duced these  witnesses,  and  having  brought 
out  such  statements,  which  are  unattacked 
and  uncontradicted,  cannot  well  say  that  they 
would  be  modified  by  the  other  parts  of  the 
record  which  show  none  of  the  circumstanc- 
es of  Pollard's  death.  Plaintiffs  own  proof 
was  that  at  the  moment  of  the  accident  Pol- 
lard was  acting  outside  the  scope  of  his  em- 
ployment, and  against  .the  order  of  bis  mas- 
ter. While  it  Is  most  regrettable  that  tempo- 
rary forgetfulness  or  a  reckless  curiosity  hur- 
ried him  to  an  untimely  death,  we  cannot, 
upon  the  record,  find  his  employer  or  Its  co- 
defendant  responsible  therefor.  The  rule  ap- 
plicable to  this  case  Is  well  expressed  by 
Thompson  In  his  work  on  Negligence^  as  fol- 
lows: 

"Sec  5395.  If  a  servant  violates  known 
rules  devised  and  promulgated  by  the  master 
to  promote  his  safety,  and  Is  Injured  In  con- 
sequence of  such  violation,  be  cannot  make 
his  own  fault  the  ground  of  recovering  dam- 
ages from  his  master,  but  must  take  the  con- 
sequences of  his  disobedience,  his  folly,  or 
his  recklessness. 

"Sec.  5396.  The  rule  is  the  same  In  the 
case  where  a  servant  brings  an  injury  upon 
himself  in  consequence  of  violating  special 
or  particular  orders  which  he  has  received 
in  a  given  juncture;  he  cannot  make  his  own 
fault  in  vlolaUng  such  orders  the  grround  of 
recovering  damages  for  the  injury  which  he 
thus  brings  upon  himself." 

[4]  While  undoubtedly  It  was  the  employ- 
er's duty  to  furnish  a  safe  place  for  Pollard 
to  work  in,  that  duty  did  not  extend  to  his 
protection  beyond  the  limits  of  the  space  al- 
lotted to  him,  and  In  which  he  was  ordered 
to  assist  the  foreman.  Kennedy  v.  Chase, 
119  Cal.  638,  52  Pac.  33,  63  Am.  St.  Rep.  153. 

[5]  Nor  does  the  evidence  herein  bring  the 
case  within  the  rule  of  temporary,  excusable 
forgetfulness  announced  in  such  cases  as 
Glraudi  v.  Electric  Imp.  Co.,  107  CaL  125,  40 
Pac.  108.  28  L.  R.  A.  596,. 48  Am.  St  Rep. 
114,  and  Jacobson  v.  Oakland  Meat  etc.,  Co., 
101  Cal.  430,  119  Pac.  653,  Ann.  Cas.  1913B, 
1194.     Bather  does  it  come  under  the  rale 
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that  one  who  places  himself  In  the  way  of  an 
obTlons  and  well-underBtood  peril  la  guilty  of 
contributory  negligence  which  bars  recovery 
for  his  Injury  or  death.  Brett  v.  Frank  & 
Co.,  153  Gal.  270,  94  Paa  1051;  s.  c  162  CaL 
736,  124  Pac.  437;  Ergo  v.  Merced  Falls  Gas 
&  Elec.  Co.,  161  Cal.  335,  119  Pae.  101,  41  L. 
R.  A.  (N.  S.)  79;  Bresette  ▼.  E.  B.  &  A.  L. 
Stone  Co.,  162  Cal.  75,  121  Pac.  312 ;  Reynolds 
T.  Los  Angeles  Gas  &  Elec.  Co.,  162  CaL  827, 
122  Pac.  962,  39  L.  R.  A.  (N.  S.)  896. 
The  Judgment  Is  reversed. 

We  concur:     SHAW,  J.;    HENSHAW,  J,; 
LOHIGAN,  J.;  ANGBLLOTTI,  J. 


In  n  PCRCELL'S  ESTATE.     (L.  A.  3540.) 
(Supreme  Court  of  California.    Jan.  26,  1914.) 

1.  Wiixs  (I  675*)— Pbkcatokt  Tbhst. 

A  will  provided  that  testatrix  gave  the 
residue  of  her  estate  of  every  nature  to  P.,  the 
brother  of  her  deceased  husband,  and  that: 
"It  has  always  been  my  intention  and  purpose 
to  devote  a  large  part  of  my  estate  to  charita- 
ble purposes  and  uses,  and  to  make  such  pro- 
visions therefor  in  my  will.  But  under  the 
ezi^ndes  of  this  will  I  am  not  now  able  to 
designate  the  particular  charities  and  benevo- 
lences to  which  I  »  «  •  desire  to  extend  my 
bounty.  The  said  P.,  however,  is  fully  aware  of 
and  understands  my  desires  in  this  regard,  and 
I  ha~ve  full  confidence  in  him  that  he  will,  in 
his  judgment,  respect  and  endeavor  to  carry 
out  my  said  wishes  and  desires.  I  therefore 
request  of  him-  to  do  so,  so  far  as  he  may  think 
proper,  withoul^  however,  intending  by  this 
clause  or  anything  that  may  be  herein  stated, 
to  create  any  trust  or  to  place  any  limitations 
upon  the  said  P.,  •  ♦  *  in  respect  to  the 
said  legacy."  Held,  that  the  will  did  not  create 
a  precatory  trust. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  f§  1587-1589;    Dec.  Dig.  i  675.*] 

2.  TButos  (S  859*)— Sbcbm   Tbusts— Estab- 

LISBHENT. 

An  independent  action  in  equity  would  be 
necessary  to  develop  a  secret  testamentary 
trust,  and  such  a  trust  could  not  be  shown  on 
an  appeal  from  a  decree  of  distribution. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent 
Dig.  §§  823,  824;    Dec.  Dig.  }  359.  •] 

8.   WILLS    (8    675*)— OONOTBUCTIOK— PBBCATO- 

BT  Words. 

Precatory  words  will  not  be  deemed  to 
have  created  a  trust,  unless  testator  intended 
to  impose  an  imperative  obligation  and  to  ex- 
clude the  exercise  of  discretion  by  the  person 
to  whom  the  precatory  words  are  addressed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8§  1587^1589;   Dec.  Dig.  §  675.'] 

Department  2.  Appeal  from  Superior 
Court,  Lob  Angeles  County;  James  C.  Rives, 
Judge. 

In  the  matter  of  the  estate  of  Mary  B. 
Purcell,  deceased.  From  the  decree  of  dis- 
tribution, the  objecting  heirs  at  law  appeal. 
Decree  affirmed. 

See,  also,  164  Cal.  300,  128  Pac.  932. 

Ball  &  Ball,  Thomas  Ball,  and  Mnrphey  & 
Poplin,  all  of  Los  Angeles,  and  Park  Hen- 
shaw,  of  Chlco,  for  appellants.  Valentine  & 
Newby,  of  Los  Angeles,  for  respondent 


MELVIN,  7.  The  one  question  presented 
by  this  appeal  from  the  decree  of  distribu- 
tion In  the  estate  of  Mary  B.  Purcell,  deceas- 
ed, is  this:  Was  a  precatory  trust  estab- 
lished by  the  serenteenth  sectton  of  said 
will? 

The  estate  Is  a  large  one,  having  a  value 
of  more  than  $420,000.  The  specific  bequests 
disposed  of  $141,000,  leaving  something  more 
than  $230,000  to  Charles  A.  Pnicell.  as 
residuary  legatee.  By  another  clause  of  the 
will  he  was  left  a  specific  bequest  of  $30,000. 
Appellants,  heirs  at  law  of  the  deceased,  are 
appealing  upon  the  theory  that  the  residu- 
ary bequest  is  in  violation  of  section  1313 
of  the  Civil  Code,  because  It  is  contrary  to 
the  provision  In  that  section  limiting  the 
proportion  of  an  estate  which  may  be  devised 
or  bequeathed  in  trust  fDr  charitable  uses. 
The  probate  court  sustained  the  will. 

The  paragraph  of  the  will  which  is  here 
attacked  Is  as  follows: 

"I  hereby  give,  devise  and  bequeath  all  of 
the  rest,  residue  and  remainder  of  all  my  es- 
tate, real,  personal,  and  mixed,  of  every 
name  and  nature  and  wheresoever  situated, 
to  said  Charles  A.  Purcell  of  Oak  Park.  Illi- 
nois, brother  of  my  deceased  husband.  It 
has  always  been  my  desire  and  purpose  to 
devote  a  large  part  of  my  property  and  es- 
tate to  charitable  purposes  and  uses,  and 
to  make  such  provisions  therefor  In  my  will. 
But  under  the  exigencies  of  this  will  I  am 
not  now  able  to  designate  the  particular 
charities  and  benevolences  to  which  I  Mary 
B.  Purcell  desire  to  extend  my  bounty.  The 
said  Charles  A.  Purcell,  however.  Is  fully 
aware  of  and  understands  my  desires  In 
this  regard,  and  I  have  full  confidence  in 
him  that  he  will.  In  his  judgment,  respect 
and  endeavor  to  carry  out  my  said  wishes 
and  desires.  I  therefore  request  of  him  to 
do  so,  so  far  as  he  may  think  proper,  with- 
out, however,  intending  by  this  clause  or 
anything  that  may  be  herein  stated,  to  cre- 
ate any  trust  or  to  place  any  limltatioiis 
upon  the  said  Charles  A.  Purcell,  residuar; 
legatee.  In  respect  to  the  said  legacy." 

[1]  Assuming  that  the  heirs  at  law  have 
the  right  to  appeal,  the  part  of  the  win 
quoted  above  was  properly  declared  valid. 
It  does  not  create  a  precatory  trust  Bat 
even  if  It  did,  the  proportion  of  the  estate 
not  permitted  by  law  to  be  so  bequeathed 
and  devised  would,  under  the  provisions  of 
section  1313  of  the  Civil  Code,  go  to  the 
residuary  legatee  if  one  were  named  In  the 
will,  and  one  is  so  designated.  However, 
we  will  discuss  the  will,  as  counsel  have 
done,  upon  the  theory  that  appellants  are 
rightfully  here. 

[2]  It  is  to  be  noted  that  no  contest  or  ov 
position  was  made  at  the  hearing  on  the 
petition  for  distribution  as  contemplated  by 
section  1668  of  the  Code  of  Civil  Procedure. 
It  Is  apparent,  therefore,  that  appellants 
depend  upon  the  phraseology  of  the  will  It- 
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self  for  a  leveraal  of  the  ruliDg  of  tbe  pro- 
bate coTirt  The  words  of  the  will  are  to  be 
taken  In  their  ordinary  and  grammatical 
Bignlflcance,  unless  a  clear  Intention  to  use 
them  in  another  sense  can  be  collected.  Sec- 
tion 1324,  CiT.  Code.  From  the  words  of  the 
seventeenth  clause,  there  can  be  no  doubt 
that  the  testatrix  did  not  intend  to  create 
a  trust  She  inserted  the  most  emphatic 
disclaimer  to  any  such  intention,  and,  un- 
less we  feel  bound  to  say  that  she  was  to- 
tally disingenuous,  we  must  give  full  value 
to  her  declaration  that  she  desired  to  place 
no  limitation  upon  Charles  A.  Purcell  in  re- 
spect to  the  legacy.  The  meaning  of  her 
words  is  unmistakable,  and  her  intention 
not  to  create  a  trust  must  goyem.  As  there 
was  no  eyidence  taken  with  reference  to  any 
understanding  between  Mrs.  Purcell  and  the 
residuary  legatee,  there  Is  no  question  of  a 
secret  trust  presented,  nor  could  there  be 
such  a  question  on  this  appeal.  A  separate 
and  independent  action  in  equity  would  be' 
necessary  to  develop  such  a  trust,  rather 
thau  an  appeal  from  a  decree  of  distribution. 
In  re  Sharp,  17  CaL  App.  634,  120  Pac.  1079. 
While  the  will  of  Mrs.  Purcell  contained 
words  of  a  precatory  or  recommendatory  na- 
ture, there  Is  no  room  for  construction,  be- 
cause she  emphatically  declares  therein  that 
she  does  not  intend  that  a  trust  be  created, 
nor  that  the  residuary  legatee  and  devisee 
be  bound  to  apply  his  inheritance  to  any 
particular  purpose.  The  phraseology  of  her 
will  is  quite  similar  to  that  contained  in  the 
testament  of  Mrs.  Sharp  which  was  upheld 
by  the  District  Court  of  Appeal  In  O'Donnell 
T.  Murphy,  17  Cal.  App.  626,  120  Pac  1076, 
a  case  In  which  this  court  denied  a  petition 
for  rehearing. 

[3]  It  Is  the  settled  law  In  California  that 
precatory  words  are  not  to  be  regarded  as 
creating  a  trust,  unless  it  appear  that  tbe 
testator  Intended  to  impose  an  imperative 
obligation  and  to  exclude  the  exercise  of  dis- 
cretion on  the  part  of  the  person  to  whom 
the  recommendatory  words  are  addressed. 
Other  Callfomian  authorities  sustaining  such 
an  interpretation  are  Estate  of  Mitchell, 
160  Cal.  619,  117  Pac.  774;  Estate  of  Marti, 
132  Cal.  667,  61  Paa  964,  64  Pac.  1071 ;  Kauff- 
man  v.  Gries,  141  Cal.  297,  74  Pac.  846. 

Tbe  decree  of  distribution  from  which  this 
appeal  is  taken  is  affirmed. 

We  concur :   HENSHA  W,  J. ;  LORIO  AN,  J. 


SMITH  y.  POST.     (L.  A.  3080.) 

(Supreme  Coart  of  California.    Jan.  15,  1914. 
Rehearing  Denied  Feb.  13,  1914.) 

1.  Vendor  and  PtTsoHASBB  ((  18*)— Oftiok 
OB  Contract  of  Purchase. 

Even  if  an  agreement  to  purchase  land  was 
originally  a  mere  option,  it  became  an  executory 
Contract  of  sale  where  the  purchaser  made  the 
payments  contemplated   by   the   contract,   and 


bound  herself  to  perform  certain  eonffltlons,  and 
also  to  make  certain  payments  on  tbe  property 
within  a  stipulated  tune. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ?  23 ;   Dec  Dig.  {  18.*] 

2.  Vendor  and  Purchaser  (|  78*)— Tnix  or 
Performance. 

Where  a  contract  for  the  sale  of  land  re- 
quired the  purchaser  to  make  certain  oayments 
at  stipulated  times,  the  time  of  payment  was  of 
the  essence  of  tbe  contract 

[Ed.  Note,— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |$  121-12B ;   Dec  Dig.  f 

3.  Vendor  and  Purohasib  (|  98*)— Breach 
BT  Purchaser. 

The  failure  of  a  purchaser,  under  an  execu- 
tory contract  of  sale,  to  make  a  payment  of  the 
purchase  price  at  the  tim$  stipulated  released 
the  vendor  from  conveying  as  agreed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  H  153,  154;  Dec  Dig.  { 
98.*] 

4.  Bboxxbs   (i  64*)— Pbbfobmanob  OF  Con- 
tract. 

A  sale  of  land  was  not  made  under  a  con- 
tract  of  purchase  procured  by  a  broker,  where 
that  contract  was  terminated  because  the  pur- 
chaser thereunder  defaulted  in  payment  as 
agreed,  and  the  sales  were  actually  made  to 
other  persons  at  a  different  price  and  on  differ- 
ent terms. 

[E3d.  Not».— For  other  cases,  see  Broken,  Cent 
Dig.  fi  67,  97 :   Dec  Dig.  i  64.*] 

5.  Brokbbs  (S  60*)— Rioht  to  Cokmissionb— 
Necessity  or  Contbaot. 

The  owner  of  land  was  not  liable  for  com- 
missions, where  it  was  not  sold  under  tbe  con- 
tract, upon  the  performance  of  which  a  broker 
was  entitled  to  commissions  irrespective  of 
whether^  he  believed  he  was  entitled  to  or  ex- 
pected to  receive  commissions. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
Dig.  {  91;   Dec.  Dig.  (  60.*] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Paul  J.  McCormlck, 
Judge. 

Action  by  Julius  R.  Smith  against  M.  B. 
Post  From  a  Judgment  for  plainticr,  and 
an  order  denying  a  new  trial,  defendant 
appeals.    Reversed. 

Uunsaker  &  Britt,  W.  E.  Mitchell,  and 
Waterman  &  Oreen,  all  of  Los  Angeles,  for 
appellant  Valentine  &  Newby,  of  Los  An- 
geles, for  respondent 


UENSHAW,  J.  This  actton  Is  by  the  as- 
signee of  a  real  estate  broker  to  recover  com- 
missions for  the  sale  of  defendant's  prop- 
erty. Plaintiff  recovered  Judgment,  and  from 
that  Judgment  and  from  the  order  denying  bis 
motion  for  a  new  trial  defendant  appeals. 

There  Is  little  or  no  dispute  over  the  facts, 
since  the  transactions  of  the  parties  are  in 
most,  if  not  in  all,  essentials  evidenced  by 
writings.  There  Is  a  wide  variance,  how- 
ever, over  the  conclusions  of  law  which 
should  be  drawn  from  the  facts. 

They  may  be  thus  stated:  Defendant  was 
the  owner  of  1,280  acres  of  land  which  he 
was  wintng  to  sell  for  |275  an  acre,  receiving 
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$100,000  In  caab,  the  remainder  upon  proml- 
sory  notes  secured  by  mortgage.  Several  real 
estate  agents  had  been  endeavoring  to  find  a 
purchaser  for  the  property,  and  Oscar  B. 
Smith,  himself  a  real  estate  agent  and  plaln- 
tllTs  assignor,  became  Interested  In  the  mat- 
ter. Oscar  B.  Smith  had  for  a  client  Nellie 
M.  Bllhom,  who  he  thought  would  herself  or 
with  her  friends  purchase  the  property.  Cer- 
tain papers  were  then  executed,  upon  August 
18th  and  19th  and  placed  In  escrow  with  the 
Title  Insurance  &  Trust  Company  of  Los 
Angeles.  Defendant,  over  his  slgnatare, 
agreed  to  sell  his  land  to  Nellie  M.  Bllhom  at 
(275  per  acre  upon  terms.  Those  terms  were 
the  payment  in  hand  of  $2,000,  the  "receipt 
of  which  was  ackn5wledged,  $3,000  to  be  paid 
on  September  1st,  and  $95,000  on  or  before 
60  days  from  the  date  of  the  Instrument 
Upon  this  payment  of  $95,000  the  deed  of 
Post  was  to  be  made  to  NelUe  M.  Bllhom,  and 
she  In  turn  was  to  ezecnte  her  note,  secured 
by  mortgage  upon  the  property,  for  the  sum 
of  $262,000.  Then  followed  this  clause:  "At 
the  option  of  the  said  grantee,  I  win.  In  Hen 
of  the  deed  to  be  handed  you  In  accordance 
with  the  foregoing  instructions,  execute  three 
deeds  to  snch  party  as  may  be  named  by  the 
said  Nellie  M.  Bllhorn,  conveying  respectively 
the  property  in  said  section  2,  said  section  11, 
and  said  section  14  as  above  described,  in 
which  event  the  said  sum  of  $100,000.00  shall 
be  paid  In  the  manner  hereinbefore  called  for, 
but  as  to  the  mortgages,  you  will  receive  from 
the  grantee  in  the  deed  as  to  the  said  portion 
of  section  2  a  note  for  $51,188.00,  and  from 
the  grantee  in  the  deed  as  to  said  portion  of 
section  11  a  note  for  $106,316.00  and  from 
the  grantee  in  the  deed  to  the  said  portion 
of  section  14  a  note  for  $94,496.00,  all  of  said 
notes  and  the  mortgages  securing  same  to  be 
in  the  form  and  otherwise  according  to  the 
terms  of  the  note  and  mortgage  of  $252,000.00 
hereinbefore  called  for." 

At  the  same  time  Oscar  B.  Smith,  repre- 
senting himself  and  signing  as  agent  of  Nel- 
lie M.  Bllhom,  agreed  to  pay,  through  the 
Title  Insurance  &  Tmst  Company,  the  sum  of 
$3,000  on  account  of  the  purchase  price  of  the 
property  on  September  1st,  and  $95,000  on 
or  before  October  18tb,  and  upon  the  making 
of  the  latter  payment  to  receive  the  deed 
from  Post  and  execute  the  note  and  mort- 
gage as  above  set  forth.  On  September  1st 
the  $3,uo0  payment  was  made  and  the  real 
estate  agents  who  were  Interested  in  the  com- 
missions to  be  secured  from  the  sale  of  the 
ranch  entered  into  an  agreement  with  each 
other  for  the  division  of  those  commissions, 
estimated  upon  the  basis  of  5  per  cent,  of  the 
selling  price.  The  sum  of  $6,040  was  ap- 
portioned to  Oscar  B.  Smith.  At  the  foot  of 
this  agreement,  which  was  wholly  between 
the  real  estate  brokers  and  agents,  and  fol- 
lowing their  signatures,  defendant  Post,  Over 
his  signature,  declared  as  follows:  "I  hereby 
agree  to  pay  the  above  when  the  first  pay- 


ment of  $100,000.00  is  completed."  The  next 
fact  of  consequence  is  the  failure  of  Nellie 
&f.  BUhom  to  make  the  $95,000  paymmt  np- 
on  October  18th.  Oscar  B.  Smith  took  up  the 
matter  with  defendant,  explaining  to  him 
Mrs.  Bilhom's  inability,  and  that  a  syndicate 
composed  of  certain  Los  Angeles  men  cod- 
templated  the  purchase  of  the  property,  tnd 
that  he.  Smith,  desired  an  extension  of  time. 
The  result  of  this  conversation  was  a  fneoio- 
randum  signed  by  Post  and  delivered  to  the 
escrowee,  extending  the  time  for  the  deposit 
of  money  and  note  and  mortgage  "»s  called 
for  in  my  said  original  instractlons.  from 
October  18,  1909,  to  on  or  before  October  2a, 
1900,  provided,  however,  that  my  grantee  or 
her  representative  shall  this  date  deposit  i 
further  sum  of  $2,000.00,  which  will  make  i 
total  of  $7,000.00  in  your  possession  to  appl; 
on  tKe  total  amount  of  the  $100,000  cash  pai.T- 
ment  originally  called  for,  and  provided  also 
that  the  said  grantee  or  her  r^reeentatlTes 
provide  that  the  said  sum  of  $7,000.00  sball 
be  forfeited  to  me  as  liquidated  damages  ii 
case  the  balance  of  the  money  required,  to- 
gether with  the  notes  and  mortgage  called  fo: 
is  not  deposited  with  yon  in  this  escrow  od 
or  before  October  23, 1909."  In  the  same  con 
nectlon,  Oscar  B.  Smith  signed  and  deposited 
with  the  Title  Insurance  &  Tmst  Companj 
the  following:  "I  hand  you  herewith  mj 
check  for  a  further  sum  of  $2,000.00  and  ia 
the  event  the  balance  of  the  cash  portion  of 
the  purchase  price,  together  with  the  notes 
and  mortgage  as  required  are  not  deposited  is 
this  escrow  on  or  before  October  23,  1909. 
you  are  hereby  authorized  in  that  event  tc 
pay  the  sum  of  $7,000.00  now  in  your  posse^ 
slon  to  the  order  of  M.  E.  Post  as  liquidated 
damages."  There  was  a  failure  to  perfeii 
the  transaction  within  the  time  thns  spediiL 
ally  limited,  for  on  the  evening  of  Octobei 
23d,  the  day  of  expiry,  Oscar  B.  Smith  weot 
to  the  home  of  Colonel  Post  and  told  him  thai 
"Mr.  Johnson  and  his  brother  would  xait 
the  land  Instead  of  the  syndicate,  and  tliat 
because  I  had  cut  it  up  I  was  asking  more  for 
It,  and  had  priced  it  to  them  at  $285  an  acre. 
and  that  they  would  take  It,  and  wanted  si 
few  days  to  flnlsh  closing  np,  and  he  said. 
'I  will  be  in  and  see  you  at  10  o'clock  Mon- 
day morning.'  "  October  23d  was  Saturday. 
.On  the  following  Monday  morning  the  de- 
fendant went  to  the  escrowee,  declared  tlia: 
he  exacted  his  forfeiture,  demanded  and  r^ 
celved  bis  deed,  and,  in  effect,  the  $7,000.  He 
then  went  to  the  office  of  Oscar  B.  Smith  and 
told  the  latter  that  his  money  was  forfeited 
and  that  he  had  recovered  and  "taken  dowD~ 
the  deed  to  Mrs.  Bllhom.  Smith  said: 
"Colonel,  I  can't  lose  that  money.  I  can't  af- 
ford to.  I  told  you  Saturday  night  that  Mr. 
Johnson  would  take  that  land."  Defendaa* 
then  expressed  a  wllUngness  to  enter  into 
negotiations  with  the  Johnsons.  The  Jotm- 
sons.  It  appeared,  desired  only  1,020  acres  of 
the  1,280,  and  for  this  they  were  willing  to 
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pay  9286  an  acre.  The  defendant  betng  will- 
ing to  reduce  the  purchase  price  by  more  than 
^,000  for  a  full  Immediate  payment  In  money 
for  the  land,  the  transaction  with  the  John- 
sons resulted  In  the  payment  In  cash  by  them 
of  the  sum  of  $286,000,  for  which  they  re- 
ceived title  through  the  Title  Insurance  & 
Trust  Company  to  the  1,020  acres  of  defend- 
anf  8  land.  This  was  upon  October  27th. 
Upon  October  28tb  defendant  gave  Oscar  B. 
Smith  an  option  to  purchase  80  acres  of  the 
remaining  land.  This  option  was  taken  by 
Oscar  B.  Smith  on  behalf  of  Lewis  A.  Bryan, 
and  was  for  the  sum  of  $22,000.  In  the  out- 
come of  this  transactl(»i  Smith  took  the  title 
from  defendant  Post,  paid  him  $2,000,  gave 
taim  his  unsecured  note  for  $5,000  and  a 
naortgage  for  the  remaining  $15,000  of  the 
purchase  price.  Smith  in  turn  conveyed  this 
to  Bryan,  subject  to  the  mortgage.  Defend- 
ant Post  presented  to  Smith  the  latter's  note 
for  $5,000,  and  it  is  admitted  that  Smith  re- 
ceived the  benefit  of  this  $6,000  under  the 
conveyance  which  he  made  to  Bryan.  This 
transaction  was  concluded  in  the  early  part 
of  December,  1900.  Nellie  M.  Bilhorn  became 
the  purchaser  of  the  remaining  180  acres  un- 
der an  arrangement  whereby  she  and  Smith 
received  full  credit  on  the  purchase  price  of 
the  land  for  the  sum  of  $7,000  theretofore  de- 
clared forfeited  by  defendant,  deOSndant's 
inatmctions  in  this  regard  reading  as  follows: 
"Of  the  said  sum  of  $17,000.00  you  may  ac- 
c^>t  and  treat  $5,000.00  of  the  money  former- 
ly deposited  by  Oscar  B.  Smith  to  make  up 
said  $17,000.00  &  the  last  check  of  $2,000.00 
deposited  by  said  Smith  ft  now  in  your  pos- 
session you  may  return  to  him  on  close  of  this 
escrow — thus  disposing  of  the  $7,000.00  which 
have  previously  been  forfeited  to  me  in  the 
escrow.  M.  K.  Post  Approved:  Oscar  B. 
Smith." 

The  result  of  these  transacttons,  so  far  as 
defendant  is  concerned,  was  that  he  sold  his 
land,  received  therefor  $352,000  and  no  more, 
and  also  received  cash  payments  therefor  In 
excess  of  the  sum  of  $100,000. 

It  is  not  questioned  but  that  defendant  is 
not  liable  for  commissions  to  plaintiff  unless 
be  Is  charged  under  some  contract  or  memo- 
randum In  writing  and  signed  by  himself  to 
that  effect  Civ.  Code,  i  1624,  subd.  6.  It  is 
equally  unquestioned  that  the  only  writing 
which  the  defendant  executed  touching  the 
matter  of  the  commissions  is  the  one  above 
quoted,  having  direct  reference  to  the  Bilhorn 
contract  Much  argument  is  addressed  by 
the  parties  on  this  appeal  to  their  conflicting 
views  of  that  contract  By  appellant  it  is 
urged  that  it  Is  a  mere  option  (Smith  v.  Bang- 
ham,  156  Cal.  359,  109  Pac.  689,  28  L.  B.  A. 
[N.  S.]  522;  White  v.  Bank  of  Hanford,  148 
Cal.  652,  83  Pac.  698);  by  respondent  that  It 
was  an  executory  contract  of  sale  (Benson  v. 
Shotwell,  87  Cal.  64,  25  Pac.  249,  681;  Martin 
V.  Morgan,  87  Cal.  203,  25  Pac.  350,  22  Am. 
St  Bep.  240).   But  In  the  view  which  we  take 


of  that  contract  and  of  the  dealings  of  the 
parties  under  it  a  determination  of  this  mat- 
ter Is  immaterial  and  beside  the  real  question. 

[1]  Though  it  may  be  added  that  we  are  of 
the  opinion  that,  even  if  the  Bilhorn  contract 
might  have  been  considered  originally  as  an 
option,  certainly  when  she  made  the  pay- 
ments contemplated  thereby  up  to  and  In- 
cluding the  payment  of  September  1st  and  by 
her  agent  bound  herself  to  the  covenants  and 
conditions  by  her  to  be  performed  in  the  fu- 
ture, the  contract  between  the  parties  ceased 
to  be  a  mere  option  and  became  an  executory 
contract  of  sale.  Smith  v.  Bangham,  supra; 
Drew  V.  Pedlar,  87  CaL  444,  26  Pac.  749,  22 
Am.  St  Rep.  257;  Baston  v.  Gressey,  100 
Gal.  75,  34  Pac.  622;  Long  Beach  Co.  v. 
Dodge,  135  Cal.  404,  67  Pac.  409;  aio<^  T. 
Howard,  etc.,  C!o.,  128  Cal.  1,  55  Pac.  713,  43 
L.  B.  A.  199,  68  Am.  St  Rep.  17. 

[2,  3]  Whether  treated  as  an  option  or  as 
an  executory  contract  of  sale,  a  fact  whidi 
cannot  successfully  be  disputed  is  that  time 
of  performance  of  the  conditions  Imposed 
upon  the  vendee  is  made  of  the  essence.  It 
it  be  said  to  be  an  option,  then  it  merely  re- 
sults that  upon  Mrs.  BUhom's  failure  to 
make  the  $95,000  payment  within  the  time 
limited  by  the  exten^on,  she  lost  her  rights 
under  the  option.  If,  however,  it  be  treated 
as  an  executory  contract  of  sale,  her  failure 
was  such  a  violation  of  the  contract  as  to 
relieve  the  vendor  from  the  duty  of  making 
conveyance  to  her.  Equally  aside  from  the 
real  question  is  that  of  the  forfeitare,  and 
right  of  forfeiture,  of  the  $7,000.  If  the 
$7,0(X)  was  the  consideration  for  a  mere  op- 
tion. It  belonged  to  the  defendant  without  a 
forfeiture.  If  It  was  a  payment  under  an 
executory  contract  of  sale  as  liquidated  dam- 
ages, the  question  presented  would  be  quite  a 
different  one,  but  still  one  unimportant  here 
for  determination,  unimportant  because  in 
the  outcome  of  the  transactions  between  all 
of  the  parties  the  forfeiture  was  not  insisted 
upon  and  the  moneys  represented  by  it  were 
applied  upon  the  purchase  price  of  the  prop- 
erty. Another  Indisputable  fact  Is  that,  treat- 
ing the  Bilhorn  contract  as  an  executory  con- 
tract of  sale,  Mrs.  Bilhorn  was  unable  to  per- 
form the  covenants  and  conditions  imposed 
on  her,  and  relinquished,  as  she  would  have 
been  obliged  to  have  relinquished  because  of 
her  d^aalt,  any  right  to  demand  a  deed 
under  the  terms  of  the  contract  from  defend- 
ant Clearly,  when  those  terms  are  consid- 
ered, the  Bilhorn  contract,  as  a  contract, 
came  to  an  end  by  the  assent  of  the  parties. 
After  the  default  of  October  23d  neither  Mrs. 
Bilhorn  nor  her  agent  had  the  legal  or  equi- 
table right  to  demand  a  deed  from  defendant 
They  had  not  paid  the  $95,000;  they  could 
not  pay  it  Equally  indisputable  is  the  fact 
that  defendant  did  not  employ  plaintiff  gener- 
ally as  a  broker  to  secure  a  purchaser  for  his 
property.  He  agreed  to  pay  him  commissions 
.for  a  contemplated  speclflc  sale  to  Mrs.  Bil- 
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bom  or  to  her  nomlneeB,  npon  Bpedflc  teima 
of  sale  clearly  set  forth  In  writing. 

[4]  The  argnment  of  respondent  In  snpport 
of  the  judgment  Is  to  the  effect  that  the  sales 
which  were  actnallr  made  were  sales  under 
and  in  conformity  with  the  terms  of  the  Bil- 
hom  contract  But  in  this  respondent's  posi- 
tion cannot  be  maintained.  First,  because  de- 
fendant bad  formally  declared,  as  he  had  the 
right  to  do,  a  termination  of  that  contract  be- 
cause of  the  Bilhom  default;  and,  second, 
because  the  sales  which  were  actually  made 
were  in  no  true  sense  sales  under  that  con- 
tract. Thus  the  Bilhom  contract  provided, 
dther  for  a  sale  in  gross  for  the  payment  of 
$100,000  cash  ahd  a  mortgage  upon  all  of  the 
land  for  the  remainder,  or  after  the  payment 
of  the  $100,000  in  gross,  a  conveyance  of  de- 
fined portions  of  the  land,  with  mortgages 
back  upon  those  deflnM  portions  in  named 
amounts.  None  of  these  terms  and  conditions 
was  carried  out  in  the  sales  which  were 
eventually  made.  Indeed,  we  think,  that  if 
the  sales  which  finally  were  made  had  not  fol- 
lowed so  closely  upon  the  heels  of  the  Bilhom 
contract,  the  contention  would  lose  all  of  its 
spedousness.  In  the  sales  which  were  actu- 
ally made  the  Johnsons  bought  a  large  part  of 
the  land  and  paid  sabstantiaUy  all  of  tiie 
money.  The  sales  of  the  smaller  portions  fol- 
lowed after.  The  test  of  the  whole  matter  in 
controversy  will  be  found  in  the  answers 
to  the  two  questions  following:  It  being  re- 
membered that  plaintiffs  employment  and 
contract  tor  commissions  was  specific  and 
not  general,  was  that  contract  executed  so  as 
to  entitle  plaintiff  to  commissions,  or  was 
there  a  default  upon  the  part  of  plalntlfiTs 
principal,  the  vendee?  The  answer  to  this 
question  must  be  that  the  contract  was  not 
performed  because  of  the  vendee's  default 
Only  when  $100,000  had  been  paid  under  that 
contract  were  the  commissions  earned,  and  it 
was  never  paid.  The  second  question  is  tbiax 
Did  the  defendant,  by  contract  or  by  conduct, 
bind  himself  to  pay  the  commissions  under 
the  sales  which  actually  took  place?  Unques- 
tionably he  did  not  do  so  by  contract,  for  the 
only  contract  was  that  above  quoted  and  dis- 
cussed. And  as  little  can  it  be  said  that  he 
did  so  by  any  course  of  conduct  which  would 
avoid  the  operation  of  the  statute  of  frauds. 
By  respondent's  own  testimony  appellant  nev- 
er even  orally  assented  to  an  extension  of  the 
time  limited  in  the  Bilhom  contract  in  their 
Interview  upon  Saturday  night  but  merely 
said  that  he  would  see  him  Monday  morning. 
He  did  see  him  Monday  morning  and  formally 
notified  him  that  the  contract  was  at  an  end 
because  of  the  vendee's  default  And  while, 
of  course,  the  subsequent  declarations  of  the 
defendant  in  the  matter  of  commissions  could 
not  operate  to  avoid  the  statute,  it  will  be 
found  that  in  those  subsequent  declarations, 
not  only  did  the  def«idant  not  recognize  his 
liability  for  commissions,  but  consistently  de- 


clined to  riscognize  andi  UaUliiy.  And,  final- 
ly, it  may  be  added  that  the  conclusion  thus 
reached  is  not  even  a  harsh  one  from  an  equi- 
table point  of  view.  True,  the  plaintiff  was 
active  in  his  endeavors  to  sell  the  property, 
and  his  activity  resulted  in  its  sale.  In  that 
sale  he  received  credit  for  the  $7,000  which 
had  been  declared  forfeited,  and  which  he 
represoited  to  be  his  own  money  that  "he 
could  not  afford  to  lose."  How  much  of  this 
$7,000  was  actually  the  plalnttfTs  money,  or 
how  much  of  it  wa«  Mrs.  Bilbora's,  or  how 
much  of  it  he  would  himself  have  lost  we 
need  not  seek  to  determine.  He  certeinly  tes- 
tified that  he  .told  defendant  tliat  he  could  not 
afford  to  lose  the  money,  and  defendant  as 
certainly  relieved  him  from  all  liability  of 
loss.  Moreover,  the  defendant  did  far- 
ther compensate  him  to  the  extent  of  $5,000 
in  the  transaction  by  vrtilch  Bryan  purchased 
his  portion  of  the  land. 

[E]  In  conclusion,  therefore,  it  remains  only 
to  be  said  that  defendant's  liablUty  to  pay 
commissions  ended  with  the  fUlure  to  com- 
plete the  purchase  under  the  Bilhom  con- 
tract Whatever  may  have  been  plaintiff's 
expectation  and  belief  as  to  his  right  to  re- 
ceive compensation  under  the  sales  subse- 
quently made,  defmdant  was  not  bound  by 
such  expectation  and  belief,  and  was  not  lo 
law  liable  frar  the  commissions.  Piatt  v. 
Butcher,  112  CaL  634,  44  Pac.  1060;  Hicks  v. 
Post  154  Oal.  22,  06  Pac.  878. 

The  Judgment  and  order  appealed  from  are 
therefore  reversed. 

We  concur:  ANOELIiOTTI,  J.;  8LOS8,J.: 

MELVIN,  J.;   SHAW,  J. 


SHARMAN  V.  CONTINENTAL  INS.  CO.  OP 
CITY  OF  NEW  YORK.    (S.  F.  6495.) 

(Supreme  Court  of  California.    Jan.  16,  1914.) 

1.  INSUBANCK  (i  282*)  — FiBK  InBVBAHCI  — 

Sale  AMD  Unconbitional  Ownership. 
Though  it  be  not  recorded,  one  who  has 
made  a  contract  of  sale  of  property,  on  which 
the  purchaser  has  made  payment  and  under 
which  he  has  entered  into  possession,  is  not 
the  sole  and  unconditional  owner,  as  required 
by  a  fire  policy  thereon,  taken  out  by  bim. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  fS  601-6S5:   Dec.  Dig.  {  282.*] 

2.  INSUBANCE  (I  878*)— PlHK  POLIOT— WAIViBB 
OF     CONUIHON  —  POWKB     Of     SouciTino 

Agent. 

Condition  of  a  fire  policy,  that  it  shall  be 
void  if  insured  be  not  the  sole  and  uncondi- 
tional owner,  cannot  be  iraived  by  knowledge 
and  representation  of  a  mere  soliciting  agent; 
it  being  only  a  general  agent  who  can  waive 
conditions,  notwithstanding  the  provision  of  the 
policy  that  no  condition  of  it  can  be  waived 
by  any  agent  except  by  indorsement  thereon. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  iS  968-897:   Dec  Dig.  {  378.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  E.  N. 
Rector,  Judge. 
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Action  by  niomaa  L.  Sharman  against  the 
Conttnental  Insurance  Corapenif  of  the  City 
of  New  York.  Judgment  for  plaintiff,  and 
defendant  appeala.    Reveraed. 

James  W.  Cochrane,  of  San  Francisco,  for 
appellant.  Charles  Tupper  King,  of  Sau 
Francisco,  for  respondent.  Myrlck  ft  Deerlng 
nod  James  Walter  Scott,  all  of  San  Francisco, 
anilcl  cnrlte. 

LORIOAN,  J.  This  action  was  brought  to 
recover  $1,500  on  a  Are  Insurance  policy. 
Plaintiff  had  Judgment,  and  defendant  ap- 
pealed therefrom  on  the  Judgment  roll  and  a 
bill  of  exceptions.  The  District  Court  of  Ap- 
peal for  the  First  Appellate  District  afBrmed 
the  Judgment,  and  a  farther  hearing  was 
granted  by  this  court. 

The  execution  and  delivery  of  the  policy  on 
August  11,  1908,  and  the  destruction  of  the 
Insured  building  on  April  3,  1909,  were  facts 
not  disputed.  It  was  further  admitted  that  a 
written  and  signed  application  by  plaintiff  for 
the  insurance  in  question  stated,  among  other 
things,  that  plaintiff  was  the  sole  and  uncon- 
ditional owner  of  the  property  insured  at  the 
time  the  application  for  insurance  thereon 
was  made.  The  policy  of  insurance  was  in 
the  ordinary  form,  and  contained  the  cove- 
nants and  conditions  usually  found  in  fire  in- 
surance policies.  Among  other  stipulations 
and  conditions  was  one  that  "this  entire  pol- 
icy shall  be  void  (a)  if  the  interest  of  the 
assured  in  the  property  be  not  truly  stated 
herein,  *  *  *  or  (b)  if  the  Interest  of  the 
assured  be  other  than  unconditional  and  sole 
ownership."  It  contained,  also,  the  further 
provision  that:  "This  policy  is  made  and  ac- 
cepted subject  to  the  foregoing  stipulations 
and  conditions,  printed  on  this  and  the  fol- 
lowing pages,  which  are  hereby  made  a  part 
of  this  contract,  together  with  such  other  pro- 
visions, agreements,  or  conditions  as.  may  be 
indorsed  hereon  or  added  hereto,  and  no 
officer,  agent,  or  other  representative  of  the 
company  shall  have  power  to  waive  any  pro- 
vision or  condition  of  this  policy  except  such 
as  by  the  terms  of  this  policy  may  be  the  sub- 
ject of  agreement  indorsed  hereon  or  added 
hereto,  and  as  to  such  provisions  and  condi- 
tions no  officer,  agent,  or  representative  shall 
have  such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions,  unless 
such  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or 
t)ermission  affecting  the  insurance  under  this 
policy  exist  or  be  claimed  by  the  insured,  un- 
less so  written  or  attached." 

The  main  defense  asserted  and  relied  on  by 
defendant  was  that  plaintiff  had  not  truly 
stated  his  Interest  in  the  property  in  his  appli- 
es tlon  for  insurance;  that  he  was  not  then, 
nor  at  the  time  of  the  fire,  the  sole  and  un- 
conditional owner  of  the  insured  property.  It 
Introduced  evidence  upon  the  trial  in  support 
of  this  defense,  and  therefrom  the  trial  court 
made  flndlngB  that  on  April  30,  1908  (several 


months  prior  to  the  application  for  the  issu- 
ance of  the  policy),  plaintiff  and  one  R.  S. 
Cochran  made  and  entered  into  a  contract  in 
writing  by  which  plaintiff  agreed  to  sell  and 
Cochran  to  buy  the  property  described  in  the 
policy  of  Insurance  for  $2,000,  of  which  $100 
was  to  be  paid  down,  the  balance  in  install- 
ments of  $50  a  month,  with  interest;  that  in 
pursuance  of  said  contract  Cochran,  on  July 
16, 1908,  went  Into  possession  of  the  property 
insured,  and  continued  in  possession  thereof 
until  It  was  destroyed  by  fire.  From  other 
evidence  addressed  to  this  matter,  the  court 
further  found  that  the  said  contract  of  sale 
between  plaintiff  and  Cochran  was  never  re- 
corded, that  the  record  title  of  the  property 
stood  at  all  times  In  plaintiff,  and  that  Coch- 
ran, after  paying  the  first  $100  and  two  in- 
stallments of  $60  had  not  made  any  further 
payments  on  account  of  such  contract  of  sate. 
The  court  farther  found  that  said  inaurance 
was  solicited  and  procured  from  plaintiff  for 
defendant  by  one  Wade,  a  soliciting  agent  of 
the  defendant;  that  he  drafted  and  prepared 
the  agreement  between  plaintiff  and  Cochran; 
that  subsequently  he  prepared,  and  drafted, 
and  delivered  tci  def^idant  the  written  appli- 
cation for  insurance  signed  by  plaintiff,  which 
contained  the  statement  that  plaintiff  was 
then  the  sole  and  unconditional  owner  of  the 
property;  that,  in  preparing  and  drafting 
said  application  signed  by  plaintiff,  Wade  ad- 
vised and  assured  the  latter  that  it  was  prop- 
er and  correct  for  said  application  to  so  state 
that  the  plaintiff  was  the  sole  and  uncondi- 
tional owner  of  said  property. 

The  trial  court  on  these  findings  concluded, 
as  a  matter  of  law,  that,  at  the  time  plaintiff 
made  his  application  for  insurance  and  the 
policy  was  issued  to  him,  and  at  the  date  of 
the  destruction  of  the  property  by  fire,  he  was 
the  sole  and  unconditional  owner  of  said 
property;  that  Cochran  never  acquired  any 
right,  title,  or  interest  in  said  property  or 
any  insurable  interest  whatever;  that  de- 
fendant was  not  prejudiced  by  the  statement 
in  the  application  of  the  plaintiff  that  he  was 
the  sole  and  unconditional  owner  of  the  prop- 
erty, or  by  the  failure  to  or  the  omission 
therefrom  of  any  reference  to  the  agreement 
between  plaintiff  and  Cochran;  that.  If  said 
omission  constituted  a  breach  of  the  insur- 
ance contract,  it  was  waived  by  defendant; 
tliat  Wade,  when  he  prepared  the  application 
for  insurance  signed  by  plaintiff,  delivered  it 
to  the  defendant,  and  the  policy  so  Issued  by 
defendant  thereon  to  the  plaintiff  was  deliv- 
ered to  him  as  the  agent  of  the  defendant 
acting  as  such  within  the  scope  of  his  appar- 
ent authority;-  that  the  representations  made 
by  Wade  to  plaintiff  in  connection  with  said 
insurance  were  and  constituted  in  law  the  rep- 
resentations of  defendant,  and  binding  upon 
it,  notwithstanding  the  limitations  of  said 
agent's  authority  contained  in  said  policy  of 
insurance  of  which  plaintiff  had  no  notice. 

The  appellant  not  only  attacks  ^fse  find- 
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IngB  of  fact  as  not  rastalDed  by  the  erldence, 
but  further  Insists  that,  if  they  are  so  sus- 
tained, still  the  conclusions  of  law  which  the 
court  drew  from  them  and  the  Judgment 
which  it  entered  thereon  were  erroneous. 

These  points  made  by  appellant  were  con- 
sidered and  disposed  of  in  its  opinion  by  the 
District  Court  of  Appeal  when  this  matter 
was  before  it  While  we  do  not  agree  entire- 
ly with  the  conclusion  of  the  District  Court 
on  the  several  points  involved  in  this  appeal, 
we  agree  with  it  that  the  trial  court  was  in 
error  in  holding  from  the  findings  made  by 
it  on  that  matter  that  plaintiff  was,  as  a 
matter  of  law,  the  sole  and  unconditional 
owner  of  the  insured  property  when  he  made 
bis  application  therefor  and  obtained  the 
policy  of  insurance. 

In  considering  and  sustaining  the  claim  of 
the  appellant  on  this  point,  the  court  said: 
"Hie  findings  of  the  trial  court  with  refer- 
ence to  the  execution  and  existence  of  the 
contract  of  sale  between  plaintlfl  and  Coch- 
ran, coupled  with  the  further  finding  that 
Cochran  had  partially  performed  his  con- 
tract, had  actually  entered  into  the  posses- 
sion of  the  property  prior  to  plaintiff's  ap- 
plication for  insurance,  are,  as  a  matter  of 
law.  Inconsistent  with  the  conclusion  that 
plaintiff  was  the  sole  and  unconditional  own- 
er of  the  property  at  the  time  be  made  ap- 
plication for  the  Insurance,  and  at  the  time 
of  tlie  fire.  The  findings  of  the  trial  court 
upon  this  phase  of  the  case  do  not  warrant 
or  'support  the  conclusion  of  law  deduced 
therefrom  that  Cochran  bad  no  Insurable  in- 
terest at  any  time  in  the  insured  property. 
*  *  *  Tlie  admitted  execution  of  the  con- 
tract of  sale  between  plaintiff  and  Cochran, 
coupled  with  the  partial  payment  of  the  pur- 
chase price  and  actual  possession  by  Coch- 
ran of  the  property  sold,  constituted  a  sub- 
sisting and  valid  contract  of  purchase  and 
sale  as  between  the  parties  thereto,  notwith- 
standing the  fact  that  the  contract  bad  not 
been  recorded,  or  that  Cochran  bad  not  com- 
pleted his  payments  thereunder.  Cochran,  as 
the  vendee  in  possession  under  a  valid  and 
subsisting  contract  of  purchase  and  sale, 
might,  upon  tender  and  completion  of  the 
payments  dae  from  him,  have  specifically 
enforced  the  contract,  and  therefore,  at  the 
time  of  plaintiff's  application  for  insurance, 
and  at  the  time  of  the  fire,  Cochran  was  the 
owner  and  holder  of  an  equitable  title  in  the 
insured  property.  Flnkbohner  v.  Olenn  VaUa 
Ins.  Co.,  6  CaL  App,  879  [92  Pac.  318];  Mc- 
Cullongh  V.  Home  Ins.  Co.,  155  Cal.  659  [102 
Pac.  814,  18  Ann.  Cas.  862].  •  •  •  Not- 
withstanding the  fact  that  the  plaintiff's  in- 
terest was  not  that  of  a  sole  and  uncondition- 
al owner  virithin  the  meaning  of  the  forfeiture 
clause  of  the  policy  under  discussion,  he  did 
have  an  insurable  interest  in  the  property 
sufficient  to  validate  the  contract  of  Insur- 
ance, and  support  an  acllon  thereon.  Civ. 
Code,  Si  2546,  2547;  Breedlove  v.  Norwich, 
etc,  Ins.  Co.,  124  CaL  164  [66  Pac.  770]; 


Sharp  V.  Scottish  Union,  186  Cal.  S42  [69 
Pac.  253,  616]." 

But  this  erroneous  conclusion  by  the  trial 
court  on  the  question  of  ownership  of  the 
property  would  not  warrant  a  reversal.  If 
the  finding  of  the  court  upon  the  agency  of 
Wade  and  the  conclusion  of  law  drawn  by 
the  court  therefrom  can  be  sustained. 

Appellant  attacks  this  finding  as  not  sap- 
ported  by  the  evidence,  and  further  contends 
that,  even  if  the  evidence  does  sustain  it, 
nevertheless  the  conclusion  of  law  which  the 
court  adduces  therefrom  was  erroneous. 

As  to  such  agency:  The  evidence  shows 
that  Wade  was  never  the  actual  agent  of  the 
defendant  He  waB  a  real  estate  agent  and 
insurance  broker,  and  in  his  latter  capacity 
solicited  insurance  from  the  public.  He  had 
a  list  of  insurance  companies.  Including  the 
defendant  company,  with  which  he  placed 
such  insurance  as  he  might  obtain.  These 
companies  paid  him  a  percentage  commissioiL 
As  far  as  defendant  was  concerned  he  was 
never  actually  appointed  as  an  agent  for  such 
purpose.  His  only  relation  to  it  was  that 
usually  arising  from  Insurance  brokerage, 
namely :  That,  when  he  presented  an  applica- 
tion for  Insurance  to  it,  if  it  elected  to  is- 
sue a  policy,  it  paid  him  a  brokerage  commis- 
sion for  placing  the  risk  for  it  His  connec- 
tion with  the  defendant  only  existed  during 
the  negotiations  of  placing  any  insurance  he 
might  procure  with  it,  the  delivery  of  the 
policy,  the  payment  of  the  premium,  and  the 
brokerage  commission.  When  this  was  com- 
pleted, all  connection  between  them  was  at 
an  end. 

But  It  is  claimed  that,  though  the  evidence 
may  not  show  that  Wade  was  the  actual 
agent  of  the  defendant,  still  the  finding  is 
supported  under  the  evidence  which  shows 
that  he  was  the  ostensible  agent  of  defendant, 
and  as  such  prepared  the  application  for  in- 
surance, knew  the  true  title  of  the  respond- 
ent in  the  insured  property,  represented  to 
him  that  it  was  unnecessary  to  mention  in 
the  application  the  existence  of  the  contract 
of  conditional  sale  to  Cochran,  that  this  was 
knowledge  by  tbe  agent  of  a  matter  material- 
ly affecting  the  contract  of  Insurance  wMch 
he  was  making  for  the  defendant,  and  was 
notice  to  the  defendant  Itself,  and  operated 
as  a  waiver  of  a  condition  which  otherwise 
might  be  relied  on  by  defendant  to  defeat 
the  policy. 

The  finding  in  support  of  ostensible  agency 
is  based  upon  the  following  facts :  That,  cov- 
ering a  period  of  several  years  preceding  the 
application  for  the  poUcy  here  in  question. 
Wade  had  Insured  four  separate  pieces  of 
property  of  plaintlfl,  placing  the  insurance 
with  defendant;  that,  wtdle  be  had  on  his 
list  a  number  of  companies  for  wtilch  he 
placed  risks,  he  never  insured  the  property 
of  plaintlfl  in  any  other  company  than  tbat 
of  defendant;  that,  in  soliciting  insurance 
to  be  placed  with  the  defendant  company,  be 
delivered  its  drculara   to   jm^oB  he  ap- 
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proached,  and  distributed  other  printed  mat- 
ter of  the  defendant;  that  he  placed  all  the 
insurance  he  could  with  defendant;  that,  In 
each  Instance  where  an  application  for  insur- 
ance on  the  property  of  the  plaintiff  was  pre- 
sented to  defendant,  it  accepted  the  written 
application  prei>aied  by  Wade,  executed  the 
policy  of  Insurance  thereon,  and  delivered  it, 
Including  the  one  here  In  question  to  Wade, 
who  In  turn  delivered  it  to  plaintiff;  that 
plaintiff  paid  the  premiums  to  Wade  on  these 
poUdles,  who  paid  them  to  defendant,  and  out 
of  It  defendant  paid  Wade  a  commission. 

[2]  The  contention  of  the  appellant,  as  it 
lias  been  said,  is  that  this  evidence  is  InsufQ- 
deat  to  sustain  the  finding  of  even  ostensible 
agency,  and  that.  If  it  was  sufficient,  stlU 
that  under  the  express  terms  of  the  policy 
jl  mi  ting  the  power  of  its  agents  the  knowl- 
edge or  conduct  of  Wade  was  not  binding 
on  the  company,  nor  constituted  a  waiver  of 
the  conditions  of  the  i>ollcy,  and  the  conclu- 
sion of  the  trial  court  that  they  were  la  not 
correct 

We  are  satisfied  that  this  last  contention 
of  the  appellant  must  be  sustained.  Eence  It 
is  unnecessary  to  determine  whether  the  re- 
cited evidence  does  or  docs  not  sustain  the 
finding  on  the  theory  of  ostensible  agency. 
In  fact  under  the  provision  of  the  policy  is- 
sued by  defendant  It  is  Immaterial  whether 
Wade  was  the  actual  agent  of  the  defendant 
company  or  its  ostensible  agent 

The  poUcy  wlilcb  was  delivered  by  the  de- 
fendant and  accepted  by  the  plaintiff  con- 
stituted the  contract  between  them.  It  was 
accepted  subject  to  the  condition  that  it  was 
void  If  the  stipulation  therein  contained  that 
plaintiff  was  the  sole  and  unconditional  own- 
er of  the  property  was  untrue.  It  further 
provided  that  "no  officer,  agent  or  other  rep- 
resentative of  this  company  shall  have  iwwer 
to  waive  any  provision  or  condition  in  this 
policy  except  such  as  by  the  terms  of  this 
policy  may  be  the  subject  of  agreement  in- 
dorsed hereon  or  added  hereto,"  and  as  to 
such  provisions  or  conditions  such  officer, 
agent  or  representative  shall  not  be  deemed 
to  have  waived  them,  unless  such  waiver 
lie  written  upon  or  attached  to  the  policy. 

An  Insurance  company,  like  any  other  prin- 
cipal acting  through  agents,  may  limit  their 
powers,  and  this  was  done  by  defendant  by 
clear  and  plain  terms  in  the  policy  here  in 
question.  When  plaintiff  accepted  it.  It  be- 
came the  contract  between  him  and  the  com- 
pany, and  he  was  charged  with  knowledge 
of  its  terms,  among  others  the  limitations 
upon  the  power  of  the  agent  of  the  company. 
Westerfleld  v.  New  York  Life  Ins.  Co.,  129 
CaL  68,  58  Pac.  92,  61  Pac.  667;  Cayford  v. 
Metropolitan  Life  Ins.  Co.,  5  CaL  App.  715, 
91  Pac.  266;  Blunt  v.  Fidelity  &  Casualty 
Co.,  145  CaL  268,  78  Pac.  729,  67  L.  R.  A. 
793,  104  Am.  St  Rep.  34. 

Provisions  in  policies  limiting  the  author- 
ity of  agents  to  bind  the  company  by  waiver 
of  conditions  therein  have  been  the  frequent 


subject  of  consideration  by  the  courts.  It  Is 
held  with  practical  unanimity  that  notwith- 
standing such  limitations  upon  the  authority 
of  these  agents,  conditions  in  policies  may  be 
waived  by  some  agents  of  the  company,  and 
under  some  circumstances  will  be  deemed  to 
have  been  waived  notwithstanding  the  meth- 
od provided  for  in  the  policy  has  not  been 
pursued.  But  the  authority  of  an  agent  to 
effect  the  waiver  in  the  face  of  such  a  lim- 
itation as  here  is  not  vested  lu  every  agent 
who  may  represent  the  company. ,  Unleea 
such  authority  be  given  to  some  particular 
agent  to  do  so,  then,  as  a  general  rule,  it  is 
only  agents  of  the  company  who  are  empow- 
ered to  Issue  and  deliver  policies  who  may 
be  regarded  as  having  the  power  to  waive 
conditions  and  forfeitures.  They  are  the  gen- 
eral agents  of  the  company,  and  vested  with 
full  authority  to  consummate  the  contract 
of  insurance,  and  are  deemed,  as  such  repre- 
sentatives, to  have  the  same  power  to  waive 
conditions  as  the  companies  themselves.  As 
to  the  diaracter  of  agents  authorised  to 
waive  such  conditions.  It  ie  said.  In  3  Cooley's 
Briefs  on  Insurance,  p.  2480:  "This  rule  in- 
cludes all  persons  empowered  to  conclude 
contracts  of  insurance  without  first  referring 
the  negotiations  to  their  principals,  such  as 
those  which  have  full  power  to  effect  con- 
tracts of  insurance,  to  fix  rates  of  premiums, 
to  consent  to  changes,  to  make  indorsements, 
and  to  cancel  policies.' "  It  may  also  include 
those  declared  by  statute  of  a  state  to  be 
general  agents. 

It  Is  not  claimed  here  that  the  representa- 
tions or  statements  of  Wade  were  communi- 
cated to  the  general  agent  of  the  defendant 
or  that  he  had  any  knowledge  lu  fact  of  the 
existence  of  the  conditional  contract  of  sale 
between  plaintiff  and  Cochran,  or  that  the 
statement  In  the  policy  that  plaintiff  was  the 
sole  and  unconditional  owner  of  the  property 
insured  was  not  true.  The  contention  solely 
is  that,  because  Wade  was  agent  of  the  com- 
pany— the  ostensible  agent  at  least — ^hls 
knowledge  bound  the  defendant  But  Wade 
was  merely  a  soliciting  agent  of  the  defend- 
ant He  had  no  authority,  actual  or  ostensi- 
ble, to  waive  conditions  in  the  policy.  This 
was  not  within  the  scope  of  any  apparent 
authority  he  possessed,  and  his  knowledge 
of  the  true  condition  of  the  title  of  plaintiff, 
not  communicated  to  the  general  agent  of  the 
company,  was  not  the  knowledge  of  the  lat- 
ter. The  extent  of  his  duties  was  merely  to 
solicit  -insurance,  and  send  in  applications 
therefor  to  the  general  agent  of  the  defend- 
ant He  had  no  authority  to  consummate  the 
contract  of  insurance,  and  issue  the  i>olicy, 
and  it  is  only  an  agent  of  this  character  who 
could  waive  conditions  notwithstanding  the 
apparent  limitations  of  the  power  of  all 
agents  to  waive  the  conditions  or  stipulations 
of  a  policy.  A  soliciting  agent  could  not. 
Iverson  v.  Metropolitan  Life  Ins.  Co.,  151  Cal. 
746,  91  Pac.  609,  13  L.  R.  A.  (N.  S.)  866; 
FideUty,  etc,  Co.  v.  Fresno  Flume  Co.,  161 
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OaL  466,  119  Paa  0«6,  87  L.  R.  A.  (N.  S.)  822; 
Mackintosh  v.  Agricultural  Fire  Ins.  Co., 
160  CaL  440,  88  Pac.  102,  119  Am.  St  Rep. 
234;  Baulet  v.  Northwestern  Ins.  Co.,  167 
CaL  213,  107  Paa  292. 
The  Judgment  Is  reversed. 

We  concur :  HBNSHA W,  J. ;  MBLVIN,  J. ; 
SHAW.  J.;   ANGEXiLOTTI,  J. 


OAHILL  ▼.  H.  B.  &  A.  L.  STONE  CO.  et  al. 

(S.  F.  6060.) 

(Supreme  Court  of  California.     Jan.  16,  1914. 

Rehearing  Denied  Feb.  13,  1914.) 

1.  Appeal  akd  Sbbob  (|  854*)  —  Bbvmw — 
New  Tbiai. 

Where  an  order  granting  a  new  trial  can 
be  sustained  on  any  ground,  it  will  not  be  dis- 
turbed on  appeal  because  the  ground  assigned 
by  the  trial  court  was  not  good. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  {{  3403,  3404,  3408-3424, 
3427-3430;    Dec  Dig.  |  864.*] 

2.  New  Tbiai.  (i  104*)— Gbawtinq  New  Tbi- 
aIt-Newlt  DiacovEBBD  Evidence. 

To  authorize  a  new  trial  for  newly  dis- 
covered evidence,  it  must  appear  that  reasona- 
ble diligence  was  used  to  discover  the  evidence: 
that  it  la  not  merely  cumulative,  and  would 
probably  have  changM  the  result 

[Bd.  Note.— For  other  cas^  see  New  TriaL 
Cent  Dig.  {{  218-220,  228;   Dec  Dig.  |  104.*] 

3.  Appeal  and  Ebbob  (8  981*)— New  Tbial 
(j   99*)  —  Rkvibw  —  DiscBETiON    OF    Tbial 

OOUBT. 

The  granting  of  a  new  trial  on  the  ground 
of  newly  discovered  evidence  rests  largely  in 
the  discretion  of  the  trial  court  and  Its  discre- 
tion will  not  be  disturbed  on  appeal  unless 
manifestly  abused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  J  3876;  Dec  Dig.  J  981;* 
New  Trial,  Cent  Dig.  |g  201,  207;  Dec  Dig. 
§  99.*] 

4.  New  Tbial  (J  102*)— Allowance  or  New 
Tbial  —  Newlt  Disoovebed  Evidbnob  — 

DiUOBNOB. 

Upon  the  first  trial  of  the  personal  in- 
jury action  brought  against  a  contracting  com- 
pany, a  demurrer  was  sustained  to  the  com- 
plaint and  the  company's  attorneys  assured 
its  officers  that  it  would  be  affirmed  on  ap- 
peal, and  the  litigation  was  ended.  The  com- 
pany made  no  attempt  to  preserve  the  evidence, 
and  In  the  course  of  business  destroyed  its  rec- 
ords, induding  its  pay  rolls  which  contained 
the  names  of  those  servants  employed  at  the 
place  of  the  injury.  The  demurrer  was  over- 
ruled upon  appeal,  and  upon  the  trial  seven 
years  later  the  company  was  unable  to  ascer- 
tain the  names  of  more  than  two  of  those  em- 
ployed at  the  place  of  the  injury.  However, 
on  the  last  day  of  the  trial  it  discovered  the 
name  of  another  servant,  and  he,  later,  was 
able  to  give  the  names  of  others,  and  .to  tes- 
tify to  the  details.  Held,  that  there  was  suffi- 
cient diligence  shown  to  warrant  the  granting 
of  the  new '  trial  on  the  ground  of  newly  dis- 
covered  evidence. 

[E!d.  Note.— For  other  cases,  see  New  Trial 
Cent.  Dig.  {{  207,  210-214;   Dec  Dig.  {  102.*] 

6.  New  Tbial  (|  104*)- Newlt  Discovbbed 
BviDENCK— Natubb  oj  Evidence. 

In  a  personal  Injury  action  by  a  minor. 
who  was  hurt  while  jilaying  with  a  oar  loaded 
with  rails  and  belonging  to  the  defendant  con- 
struction   company,   which   bad   been   left   for 


the  night  in  a  street  in  a  populous  portion  of 
the  cl^,  newly  discovered  evidence,  to  the  ef- 
fect that  the  witnesses  saw  to  the  bloclciiig  of 
the  car  with  ties,  warranted  the  granting  of  a 
new  trial,  even  though  there  was  evidence  to 
that  effect  on  the  first  trial;  for,  while  each 
evidence  was  cumulative,  it  was  so  strong  that 
it  would  probably  have  changed  the  result 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  218-220,  228;   Dec  Dig.  {  104.*] 

6.  New  Tbial   ({   102*)- Dimobnce. 

A  defendant's  right  to  a  new  trial  on  tbe 

§  round  of  newly  discovered  evidence  cannot  be 
enied  because  it  did  not  ask  for  a  continu- 
ance on  the  last  day  of  the  trial,  when  it  as- 
certained the  name  of  tbe  witness  who  wu 
able  to  furnish  newly  discovered  evidence;  it 
not  appearing  that  the  defendant  knew  that  the 
witness  would  be  able  to  throw  any  light  od 
the  matter  at  the  time  when  it  discovered  his 
name. 

[fiJd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {§  207,  210-214;   Dec  Dig.  g  102.*] 

7.  Neoliqbncb  (J  23*)— Attbaotivb  Device— 
What  Constitutes. 

It  is  negligence  for  the  owner  of  a  heavy 
car  filled  with  steel  rails,  running  on  a  skele- 
ton track,  to  leave  it  unfastened,  unindosed, 
and  unguarded  in  a  populous  community,  where 
it  probably  would  be  played  with  by  children. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  a  88,  34,  129;    Dec  Dig.  {  28.*] 

8.  Negligence   (J   62*)- Pboxiicatb  Cause— 

INTEBVENING  CAUSE. 

Where  defendant  left  unfastened  and  un- 
guarded in  a  street  a  car  which  would  be 
Ukely  to  injure  diildren  if  moved,  tbe  fact 
that  other  children  put  the  car  in  motion  and 
were  playing  with  it  before  plaintiff,  who  was 
injurM,  arrived  did  not  break  the  causal  con- 
nection ;  tbe  negligence  of  the  other  children 
not  being  an  independent  intervening  cause. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  gS  76-79;    Dec  Dig.  {  62.*] 

9.  NeOLIGENCE    (I   85*)— CONTEIBTJTOET    NeG- 
UOENCE. 

While  an  adult  cannot  ordinarily  recover 
for  the  negligence  of  another,  unless  he  was  in 
the  exercise  of  due  care  himself,  that  rule  is 
not  applied  to  minors  with  the  same  strictness; 
a  child  being  only  required  to  exercise  that 
degree  of  care  which  is  reasonable  for  children 
of   his  age   and  intelligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  121-128;    Dec  Dig.  §  85.*] 

10.  Negligence    ({   136*)  — Cabb   Requibio 
FBOM   Infants. 

There  is  no  age  at  which  children  can,  as 
a  matter  of  law,  be  bound  to  exercise  the  same 
degree  of  care   as  adults. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  ff  277-353;    Dec  Dig.  g  136.*] 

11.  Negligence    (f    136*)  —  Question    ro« 

JUBT. 

In  a  personal  injury  action  by  a  child 
who  was  injured  while  playing  with  an  at- 
tractive device  which  it  was  claimed  defendant 
negligently  left  in  the  street  the  question  of' 
plaintiff's  contributory  negligence  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  277-353;    Dec.  big.  g  136.'] 

In  Bank.  Appeal  from  tbe  Superior  Conrt, 
Alameda  County;  F.  B.  Ogden,  Judge. 

Action  by  Sumner  Cahlll  by  P.  Cahlll,  hl« 
guardian  ad  litem,  against  the  E.  B.  ft  A.  L- 
Stone  Company  and  another.  There  was  a 
verdict  against  the  defendant  named,  and 
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plaintiff  appeals  te^m  an  order  granting  a 
new  trial.    Order  affirmed. 

See,  also,  153  CaL  671,  96  Pac.  84,  19  L. 
R.  A.  (N.  S.)  1094. 

Stanley  Moore  and  Powell  &  Dow,  all  of 
San  Francisco  (Wilder  Wight,  of  San  Fran- 
cisco, of  counsel),  for  appellant  Heller,  Pow- 
ers &  Ehrman  and  Pillsbury,  Madison  &  Su- 
tro,  all  of  San  Francisco,  for  respondent 


LORIGAN,  J.  This  action  was  brought  to 
re«>yer  damages  for  personal  injuries.  A 
nonsuit  was  granted  as  to  the  defendant,  At- 
chison, Topeka  &  Santa  Fg  Railway  Com- 
pany. PlalntlfC  had  a  verdict  and  Judgment 
against  the  B.  B.  &  A.  L.  Stone  (Company. 
That  company  moved  for  a  new  trial,  which 
was  granted,  and  plaintiff  appeals  from  that 
order. 

The  following  facts  are  stated  In  the  com- 
plaint, and  at  the  trial  there  was  evidence 
on  the  part  of  plaintiff  tending  to  sustain 
them.  The  defendant  E.  B.  &  A.  L.  Stone 
Company  (hereafter  to  be  referred  to  as  the 
company),  prior  to  and  on  August  11,  1903, 
was  engaged  In  constructing  a  roadbed  and 
railroad  for  the  Atchison,  Topeka  &  Santa  F£ 
Railway  Company  along  LoweU  street  be- 
tween Fifty-Fifth  and  Sixty-Sixth  streets  in 
the  city  of  Oakland.  A  temporary  track  had 
been  laid  along  Lowell  street  on  which  the 
employes  of  the  company  operated  a  push  car 
to  carry  steel  rails  used  in  the  construction 
work,  and  it  was  pushed  along  the  track  as 
the  rails  were  needed  In  the  extension  of  the 
work.  On  August  11,  1903,  this  car  was  left 
by  the  employes  of  the  company  at  the  close 
of  their  day's  work,  standing  on  Lowell  street 
between  the  above  streets,  loaded  with  steel 
rails,  and  without  In  any  manner  being  fas- 
tened, guarded,  or  protected  from  being  put 
In  motion ;  that  this  point  was  the  center  of 
a  iwpulous  district  in  the  city  of  Oakland, 
where  large  numbers  of  children  were  accus- 
tomed to  congregate  for  play,  and  did  so 
while  the  construction  work  of  the  company 
was  being  done,  playing  around  and  upon 
said  push  car  and  track.  On  the  evening  of 
the  day  last  referred  to,  plaintiff,  a  boy  of 
the  age  of  12  years,  who  It  is  alleged  was  too 
young  and  inexperienced  to  foresee  the  dan- 
ger therefrom,  was,  with  a  number  of  other 
children,  also  alleged  to  have  been  young  and 
Inexperienced,  engaged  In  playing  with  the 
said  car,  pushing  it  up,  and  riding  down- 
grade upon  it  in  such  play ;  that  in  so  play- 
ing with  the  others  upon  It  and  while  at- 
tempting to  block  it  as  It  was  running  down- 
grade, the  foot  of  the  plaintiff  was  caught 
beneath  the  wheels  of  the  car,  and  so  injured 
as  to  necessitate  amputation.  The  action  is 
based  upon  the  alleged  negligent  conduct  on 
the  part  of  the  company  in  leaving  the  car 
unsecured  and  unprotected  in  the  vicinity  of 
a  populous  center  of  the  city,  and  under  cir- 
cumstances which  would  make  It  attractive 


to  diildten.  Aside  from  other  matters  of 
defense,  the  answer  of  the  company  set  up  as 
to  the  car  that  its  employes  on  the  day  in 
question,  when  th«y  ceased  work  and  left  it 
standing  on  the  track,  left  it  heavily  loaded 
with  rails,  and  with  its  wheels  securely  and 
safely  blocked  with  heavy  woodoi  ties  placed 
In  front  of  the  wheels  of  said  car,  and  driven 
between  the  said  rails  and  said  wheels.  The 
trial  resulted  in  a  verdict  In  favor  of  the 
plaintiff.  A  motion  for  a  new  trial  was 
made  by  the  defendant  company  upon  the 
grounds,  among  others,  that  the  court  erred 
in  denying  its  motion  for  a  nonsuit  and  in 
refusing  to  Instruct  the  Jury  to  return  a  ver- 
dict in  its  favor,  and  upon  the  further  ground 
of  newly  discovered  evidence.  The  motion 
was  granted,  the  court  stating  In  its  order 
therefor  that  "the  same  is  hereby  granted  on 
the  ground  of  newly  discovered  evidence." 
Plaintiff  ai^teals  from  this  order. 

[1]  It  is  conceded,  notwithstanding  the  mo- 
tion was  granted  especially  on  the  ground 
of  newly  discovered  evidence,  that  this  does 
not  confine  this  court  to  a  review  only  of  the 
action  of  the  court  in  granting  it  on  this 
ground,  but  that  such  order  will  be  affirmed 
here  If  upon  an  examination  of  the  entire 
record  it  appears  that  a  new  trial  should 
have  been  granted  for  any  ground  upon 
which  the  motion  was  based.  Kauffman  v. 
Maler,  94  Gal.  269,  29  Pac  481,  18  Ll  R.  A. 
124;  Ben  Lomond  Wine  Co.  v.  Sladky,  141 
CaL  619,  75  Paa  332;  Morgan  v.  Robinson 
C04  167  Cal.  348,  107  Pac.  695.  Under  this 
rule  the  respondent  claims  that,  not  only  was 
the  order  Justified  on  the  grounds  specially 
stated  by  the  trial  court  but  also  on  the  oth- 
er grounds  referred  to  above,  on  which  the 
motion  was  based. 

We  will  consider  these  points  as  we  pro- 
ceed, determining  first  whether  the  action  of 
the  trial  court  in  granting  the  motion  on  the 
specified  ground  of  newly  discovered  evidence 
was  correct. 

The  accident  to  plaintiff  took  place  about 
7  :S0  in  the  evening ;  the  children  coming  to 
play  with  the  car  soon  after  the  construction 
gang  had  gone  away.  This  trial  took  place 
some  seven  years  after  the  accident  There 
was  but  one  witness  on  the  part  of  the  plain- 
tiff who  testified  that  the  car  had  been  left 
entirely  unguarded  when  the  employte  of  the 
defendant  quit  work.  The  defendant  in  sup- 
port of  Its  defense  that  sufficient  precautions 
to  safeguard  the  car  had  been  taken  by  Its 
employes,  produced  two  witnesses,  John  Hlg- 
gins  and  C.  E.  McDonald.  Hlgglns,  who  was 
the  superintendent  for  the  company  In  the 
construction  work,  and  who  worked  for  it 
about  a  month  afterwards,  testified  that 
when  the  crew  quit  work  at  6  o'clock  in  the 
evening  he  left  the  car  on  the  end  of  the 
track,  heavily  loaded  with  steel  rails,  and, 
to  protect  It  against  being  moved,  blocked  the 
front  wheels  of  the  car  with  a  tie  6x8  and 
about  6  feet  long,  placed  across  the  track 
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right  up  against  the  wheels.  McDonald  was 
assistant  engineer  of  the  Atchison,  Topeka  & 
Santa  Fe,  for  which  the  defendant  company 
was  constructing  the  track,  and  was  superin- 
tending the  construction  work.  He  noticed 
the  car  after  the  men  quit,  and  testlfled  that 
it  was  loaded  with  rails  and  blocked  In  the 
manner  described  by  Higgins.  Hlggins  also 
testified  that  he  did  not  remember  the  names 
of  the  men  who  were  employed  under  him 
during  this  construction  work  on  the  day  of 
the  accident 

Affidavits  of  the  attorneys  for  defendant 
and  certain  of  its  officers  having  charge  of 
the  case  were  presented  on  the  matter  of 
newly  discovered  evidence.  Here  It  may  be 
said  preliminarily  that  this  action  was 
brought  in  1904,  a  demurrer  to  the  complaint 
sustained,  an  appeal  taken  to  this  court,  and 
the  judgment  reversed.  Cahill  v.  Stone  Co., 
153  Gal.  571,  96  Pac.  84,"  19  h.  H.  A.  (N.  8.) 
1094.  The  affidavits  (which  were  not  contra- 
dicted) showed  that  after  the  appeal  was  tak- 
en the  officers  of  the  defendant  were  Inform- 
ed by  their  attorneys  that  there  was  no  prob- 
ability that  the  Judgment  would  be  reversed 
here,  and  they  had  therefore  dismissed  from 
their  minds  any  necessity  of  preparing  for 
the  trial  of  the  cause;  that  when  the  case 
was  set  for  trial  about  seven  years  bad  elaps- 
ed since  the  accident;  that  in  so  preparing 
they  used  every  effort  to  obtain  the  names  of 
the  persons  who  were  in  the  construction 
crew  with  Hlggins  when  they  left  work  on 
the  evening  of  the  accident;  that  Hlggins 
was  the  only  one  they  knew  who  conld  tell 
this,  and  he  was  a  very  old  man,  and  his 
memory  had  so  far  failed  that  he  could  not 
remember  who  they  were;,  that  the  officers 
of  defendant  tried  to  ascertain  their  names 
from  McDonald,  who,  at  the  time  of  accident, 
represented  the  Santa  F£,  and  who,  with 
Hlggins,  was  the  only  person  they  knew  of 
who  saw  the  condition  of  the  car  when  the 
crew  quit  work,  but  he  did  not  know  the 
names  of  any  of  them;  that  for  several 
weeks  they  made  efforts  In  this  same  direc- 
tion, and  became  convinced  that  Higgins  and 
McDonald  were  the  only  persons  who  knew 
the  condition  that  the  car  was  left  in  by  the 
employes  of  the  defendant  on  the  evening  of 
the  accident;  that  the  pay  rolls  of  the  com- 
pany would  have  shown,  but  they,  with  other 
old  and  accumulated  records,  had  been  de- 
stroyed in  moving  the  offices  of  the  company 
in  1907,  and  at  a  time  when  the  case,  by 
reason  of  the  assurance  of  the  attorneys  of 
the  defendant  above  referred  to,  had  slipped 
the  attention  of  the  officers  of  the  defend- 
ant; that  on  the  last  day  of  the  trial  Mc- 
Donald stated  to  the  manager  of  the  defend- 
ant that  a  man  named  Conery  had  succeeded 
Hlggins  in  the  track-laying  for  the  defend- 
ant, and  was  then  working  for  the  Western 
Pacific,  and  might  know  the  names  of  some 
of  the  crew  who  had  worked  for  Hlggins; 
that  this  was  the  first  information  the  rep- 


resentatives of  the  defendant  had  of  the 
probability  of  any  person  being  able  to  give 
this  Information ;  that  the  said  manager  im- 
mediately wrote  to  Conery,  asking  him  if  be 
could  inform  him  of  the  names  of  the  crew. 
The  affidavit  of  the  manager  then  set  forth 
that  after  the  trial  had  ended  he  recdved 
work  from  Conery  as  to  what  he  knew  about 
the  safeguarding  of  the  car  as  set  forth  Is 
the  affidavits  of  Conery  and  those  of  Dooley 
and  Barry  filed  on  the  motion ;  that  defend- 
ant had  no  knowledge  of  these  facts  until 
after  the  trial  of  the  case  had  ended. 

The  affidavit  of  Conery  stated  that  on 
the  day  of  the  accident  he  was  working  for 
the  Atchison,  Topeka  &  Santa  V6  as  inspec- 
tor of  construction  work;  shortly  after  6 
o'clock  on  the  evening  of  the  accident  be 
saw  the  car  in  question,  with  rails  on  it, 
left  on  the  track  with  a  railroad  tie  diocked 
up  against  the  front  wheels;  that  Higgins 
had  then  left  the  place,  but  some  of  his 
construction  crew  were  still  there ;  that  he 
called  several  of  them,  among  others  T.  J. 
Dooley  and  M.  H.  Barry,  to  assist  him  in  tak- 
ing two  rails  which  were  on  the  car — ^weigh- 
ing In  the  neighborhood  of  930  pounds 
apiece — and  placing  them  in  such  a  way  as 
to  make  an  additional  chock  to  prevent  the 
car  from  being  moved;  each  of  said  rails 
was  so  placed  with  reference  to  the  ties  al- 
ready laid  that  It  would  have  been  impossi- 
ble to  move  the  car  without  removing  the 
rails,  the  one  end  of  the  rail  being  lu  the 
air,  the  other  being  crowded  up  alongside  of 
a  tie  in  the  skeleton  track,  and  the  rail  it- 
self resting  on  the  end  of  the  car;  that  In 
his  large  experience  in  protecting  cars  from 
being  handled,  the  car  in  question  was  tbas 
guarded  in  as  safe  a  way  and  manner  as  it 
could  be;  that  the  next  morning  he  was  In- 
formed of  the  accident,  examined  the  track 
in  the  vicinity  of  where  the  car  was  left,  and 
found  that  one  of  the  rails  so  used  to  chock 
the  car  had  been  placed  upon  It,  and  the  oth- 
er one  was  lying  in  the  center  of  the  tem- 
porary tratsk  between  the  rails ;  that  he  did 
not  know  that  Higgins  knew  of  the  steps  he 
took  to  further  protect  the  car,  but  believed 
he  did  not,  as  Higgins  had  left  the  job  prior 
to  the  time  affiant  came  along ;  that  he  knew 
nothing  of  the  existence  of  this  case  until 
he  received  a  letter  from  the  manager  of 
the  defendant  on  AprU  18, 1910;  that  he  had 
not  worked  for  the  Santa  F6  for  more  than 
five  years,  and  was,  during  the  time  of  the 
trial  of  the  action,  working  for  the  Westen 
Pacific  at  Marysville. 

The  affidavits  of  Dooley  and  Baity,  the  per- 
sons referred  to  in  the  affidavit  of  Conery, 
stated  the  same  matters  and  facts  respecting 
the  safeguarding  of  the  car  as  were  stated 
by  Conery,  except  that  they  left  the  employ 
of  the  defendant  shortly  after  the  accident 
and  went  to  work  for  different  railroads,  and 
never  heard  of  this  case  until  after  the  trial, 
when  Coneiy  spoke  to  them  about  the  numner 
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In  whldt  tlie  car  had  been  aafegn^rded  on 
the  nUtht  of  the  accident 

[2, 3]  Aa  requirements  warranting  a  trial 
conrt  In  granting  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  It  mast  satls- 
fkctotlly  apiiear,  among  other  things,  that 
reasonable  diligence  was  nsed  to  discover 
and  produce  the  evidence  on  the  former 
trial;  that  the  newly  discovered  evidence 
Is  not  merely  cnmnlatlve;  that  It  may 
be  reasonably  inferred  that  the  result  of  the 
trial  wonld  have  different  if  the  newly  dis- 
covered evidence  had  been  presented  on  the 
trial.  Appellant  insists  that  in  no  partlca- 
lar  were  these  requirements  satisfactorily 
shown  by  the  moving  papers,  and  hence  the 
trial  court  abused  its  discretion  in  granting 
the  motion  on  that  ground.  It  is,  of  course, 
well  settled  that  the  granting  or  denying  of 
a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  is  one  left  largely 
to  the  discretion  of  the  trial  court,  and  its 
action  thereon  Is  Interfered  with  by  this 
court,  not  only  with  great  reluctance,  but 
then  only  when  it  appears  that  there  has 
been  a  clear  abuse  of  discretion.  While  It  la 
essential  that  the  requirements  referred  to 
shall  be  met  by  the  party  seeking  a  new  trial 
on  the  ground  of  newly  discovered  evidence, 
still  whether  he  has  suflBclently  done  so  is  a 
matter  committed  for  determination  to  the 
sound  discretion  of  the  trial  court,  and  it  is 
only  where  such  a  showing  is  entirely  lacking 
that  it  can  be  said  as  a  matter  of  law  that 
Boch  discretion  was  abused  in  granting  the 
motion.  A  fair  consideration  of  the  showing 
made  by  respondent  satisfies  us  that  we  can- 
not say  that  there  was  such  an  abuse. 

[4]  As  to  the  showing  of  reasonable  dili- 
gence. The  claim  of  appellant  is  that  there 
was  a  failure  on  the  part  of  the  respondent, 
during  a  period  of  some  seven  years  Inter- 
mediate the  bringing  of  the.  action  and  the 
case  of  the  trial,  to  discover  this  new  evi- 
dence, and  absence  of  a  showing  of  a  con- 
tinued persistent  inquiry  which  might  have 
enabled  defendant  to  have  discovered  it  It 
is  not  suggested  how  any  more  particular 
inquiry  or  search  would  have  disclosed  this 
new  evidence  or  In  what  particular  the  de- 
fendant or  those  representing  It  in  the  con- 
duct of  the  case  were  lacking  in  diligence 
towards  ascertaining  it  It  relied  on  the  as- 
surance of  its  attorneys  that  the  Judgment 
In  its  favor  on  the  pleadings  effectually  dis- 
posed of  the  case,  and  that  the  appeal  to  this 
conrt  would  be  sustained.  The  assurance. 
It  is  true,  was  unfounded,  but  that  the  rep- 
rasentatlveB  of  the  defendant  honestly  enter- 
tained it  is  not  questioned.  After  a  reversal 
1^  this  court  and  when  preparation  for  the 
trial  became  necessary  some  seven  years  had 
dapsed  sinoe  the  accident  The  pay  rolls 
of  the  defendant  which  would  have  shown 
the  names  of  the  persons  employed  with  Hig- 
glns  when  the  accident  occurred  had  in  the 
Inteiim  been  destroyed.    Tbla  occurred  in 


the  routine  of  business  when  these  and  other 
records  were  considered  obsolete  and  worth- 
less, and  when  defendant  believed  that  the 
case  had  been  ended  as  assured  by  its  attor- 
neys, and  the  necessity  for  their  retention 
had  therefore  escaped  the  attention  of  its 
officers.  Negligence  can  hardly  be  attributed 
to  the  defendant  under  these  drcumstanoes. 
When  it  came  to  the  preparation  of  the  case 
for  trial,  while  the  affidavits  do  not  disclose 
the  precise  dates  upon  which  the  represen- 
tatives of  the  defendant  were  working  to  se- 
cure evidence  on  its  behalf,  it  does  appear 
that  they  were,  for  weeks  prior  to  the  trial, 
engaged  in  doing  so.  Higgins  and  McDonald 
were  the  only  ones  they  oonld  find  who  knew 
anything  about -the  safeguarding  of  the  car. 
They  both  stated  tttat  they  did  not  know  the 
names  of  any  of  the  worUng  crew  who  were 
there  at  that  time,  and  could  suggest  no  way 
that  defendant  might  ascertain  their  names. 
There  was  no  reason  why  the  defendant 
should  not  have  believed  these  statements. 
Counsel  for  appellants  does  not  suggest  any 
other  source  of  information  that  was  open 
to  the  defendant  whereby  the  connection  of 
Conery,  Dooley,  and  Barry  with  the  further 
safeguarding  of  the  car  could  have  been  as- 
certained, which,  it  is  to  be  borne  in  mind, 
is  the  newly  discovered  evidence  upon  which 
the  motion  was  based.  It  was  believed  by 
defendant  and  naturally  so,  that  the  car  had 
been  safeguarded  only  as  Higgins  liad  done 
it  and  as  McDonald  saw  it  Neither  Higgins 
nor  McDonald  knew  that  in  addition  to  what 
Higgins  had  done,  Conery,  an  inspector  of 
the  Santa  F6,  had  further  attempted  to  safe- 
guard it  and  defendant  did  ]liot  know  it 
What  the  manager  of  the  defendant  hoped 
for  in  his  inquiry  of  Conery  was  that  Conery 
might  know  the  names  of  some  of  the  con- 
struction crew  working  with  Higgins.  It  was 
only  on  this  subject  that  he  made  inquiry  of 
Conery,  and  it  was  only  from  his  reply,  and 
then  for  the  first  time  only,  that  defendant 
ascertained  the  fact  that  Conery  himself  had 
taken  the  measures  to  safeguard  the  car  as 
stated  in  his  affidavit  and  these  facta  were 
not  known  to  the  defendant  until  after  the 
trial  was  closed.  The  facts  stated  tended  to 
show  diligence  on  the  part  of  defendant,  and 
it  was  for  the  trial  court  to  determine  wheth- 
er they  constituted  a  sufficient  showing  in 
that  respect  It  concluded  that  they  did, 
and  there  was  no  abuse  of  discretion  in  do- 
ing so. 

[6]  It  is  further  claimed  that  the  newly 
discovered  evidence  was  cumulative  merely.  ■' 

Even  where  this  is  true,  the  court  is  not 
thereby  precluded  from  granting  a  new  trial 
on  that  character  of  evidence.  The  question 
before  the  trial  court  even  where  the  newly 
discovered  evidence  is  simply  cumulative,  is 
whether  if  such  evidence  had  been  presented 
on  the  trial  of  the  cause  it  would  probably 
have  produced  a  different  result  The  deter- 
mination of  that  question  is  peculiarly  within 
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the  province  of  the  trial  court  It  Is  a  mat- 
ter addressed  wholly  to  its  discretion,  and  as 
a  general  proposition,  whether  Its  rallng  Is 
favorable  or  unfavorable  on  a  motion  for 
new  trial  based  on  newly  discovered  evi- 
dence which  appears  to  be  merely  camola- 
tlve,  that  discretion  will  not  be  reviewed  ex- 
cept for  manifest  abuse.  Oberlander  v.  Fbc- 
en,  129  Cal.  692,  62  Pac.  264 ;  People  v.  Bnck- 
ley,  143  Cal.  892,  77  Paa  169 ;  People  ex  rel. 
v.  Selby  Smelting  ft  Lead  Co.,  163  CaL  84, 
124  Pac  692,  124  Pac.  1138.  That  the  newly 
discovered  evidence  was  material  evidence 
bearing  clearly  upon  one  of  the  defenses  of> 
the  defendant,  namely,  the  safeguarding  of 
the  car  Is,  of  course,  not  open  to  question. 
What  the  probable  effect  of  this  evidence 
would  have  been  If  presented  to  the  Jury  up- 
on the  trial  of  the  cause  was  a  matter  for 
the  trial  court  to  determine,  and  In  grandnjr 
such  new  trial  it  necessarily  concluded  that, 
had  this  evidence  been  presented  to  the  Jnry 
In  the  first  Instance,  the  trial  might  have 
had  a  different  result  It  would  not  have 
granted  It  on  such  ground  unless  It  so  oon- 
cluded. 

[6]  In  this  connection  It  la  claimed  by  ap- 
pellant that  the  company,  having  been  put  on 
the  track  of  discovering  this  new  evidence 
the  last  day  of  the  trial,  should  have  moved 
for  a  continuance  till  it  could  have  been  pro- 
duced; tJiat  having  failed  to  do  so,  It  was 
precluded  from  being  granted  a  new  trial  on 
that  ground.  But  the  ready  answer  to  this 
is  that  tlie  defendant  was  not  in  possession 
of  any  information  as  to  what  Conery  and 
the  others  would  testify  to  upon  which  to 
have  based  an  affidavit  for  a  continuance. 
All  that  It  then  knew  was  that  Conery  might 
be  able  to  tell  the  names  of  those  who  worked 
with  Higglns.on  the  day  of  the  accident,  and 
this,  of  course,  would  have  been.no  ground 
upon  which  to  plead  for  or  obtain  a  con- 
tinuance. 

We  are  satisfied,  on  a  consideration  of  the 
points  made  by  appellant,  that  there  is  no 
merit  in  the  claim  that  the  order  granting 
a  new  trial  on  the  ground  of  newly  discover- 
ed evidence  was  erroneous. 

We  might  rest  here  In  disposing  of  this  ap- 
peal from  the  order  in  favor  of  defendant 
company,  except  for  the  reason  that  it  strong- 
ly Insists  that  we  should  further  sustain  the 
order  on  the  additional  points  made  by  It  in 
its  motion  for  a  new  trial,  namely,  that  the 
court  erred  in  refusing  to  grant  its  motion 
for  a  nonsuit  and  to  return  a  verdict  In  Its 
favor.  Its  position  is  that  if  this  further 
claim  Is  sustained  here,  a  new  trial  will  be  of 
no  avail  as  such  a  decision  would  terminate 
this  litigation.  Both  sides  have  argued  this 
point  on  the  assumption  that  the  court  should 
and  would  dispose  of  It,  and  we  now  proceed 
to  its  consideration. 

[7]  Under  the  motion  for  a  new  trial  and 
directed  verdict,  defendant  presented  two 
questions:  First,  the  negligence  of  the  de- 
fendant;  and,  second,  the  contributory  neg- 


ligence of  tbe  plaintiff.  It  to  mineeessary  ta 
discuss  the  first  It  Is  based  up<Mi  the  as- 
sumption that  it  to  an  open  question  whether 
defendant,  in  leaving  the  push  car  unguarded 
in  a  public  street  in  a  populous  part  of  the 
citjc  invited  the  children  of  the  neighborhood, 
Including  plaintiff,  to  play  npon  the  same  up- 
on the  principle  of  tbe  "turntable  cases." 
But  we  held,  in  tbe  formar  appeal  in  this  case 
(Cahill  V.  Stone  Co.,  snpra),  that  a  push  car 
left  under  the  dtcamstances  set  forth  In 
the  complaint,  and  wblcb  the  evidence  in  the 
case  tended  to  sustain,  was  a  dangerous  con- 
trivance, likely  to  attract  dilldien,  and  with- 
in tbe  rule  of  tbe  turntable  cases. 

[<]  It  it  claimed,  however,  that  even  with- 
in the  rule  of  the  turntable  cases,  defendant 
was  not  negligent  as  to  plaintiff;  because  it 
appears  that  the  car  had  been  put  in  motion 
by  other  children  at  least  half  an  hour  be- 
fore plaintiff  came  to  play  upon  It  The 
theory  of  the  defendant  is  tiiat  tiie  act  of 
tbe  other  children  in  setting  It  in  motion  de- 
stroyed the  causal  connection  between  the 
negUgoice  of  tbe  defendant  in  leaving  tbe 
car  unguarded  and  the  injury  to  plaintiff. 
But  if  the  defendant  was  negligent  in  not 
safeguarding  the  car,  tbe  mere  fact  that  it 
was  put  in  motion  in  play  by  children  before 
plaintiff  Joined  them  will  not  excuse  It  bb 
such  a  thing  ought  to  have  been  anticipated 
by  it  The  original  neglect  of  the  defendant 
in  failing  to  guard  the  car  continued  as  the 
direct  and  culpable  cause  of  the  injury,  and 
its  responsibility  is  to  be  determined  by  the 
probable  injurious  consequences  to  children 
wblcb  were  to  be  anticipated  therefrom,  and 
not  by  subsequent  and  Independent  events  or 
agencies  that  may  have  arisen.  In  such  a 
case  children  are  not  considered  such  respon- 
sible agents  as  break  the  chain  of  causation. 
This  same  claim  was  made  in  Barrett  v.  S. 
P.  Co.,  91  Cal.  296,  27  Pac.  666,  26  Am.  St 
Eep.  186,  where  boys  were  already  playing 
with  a  turntable  when  plaintiff  got  on  it  and 
this  court  said:  "Nor  Is  the  liablUty  of  the 
defendant  affected  by  tbe  fact  that  the  table 
was  set  In  motion  by  tbe  negligent  act  of 
other  boys." 

[1-11]  The  principal  dalm,  however,  of  de- 
fendant on  these  motions  is  that,  assuming 
the  car  was  a  dangerous  piece  of  machlnerr 
left  unguarded  by  the  defendant,  still  the 
evidence  conclusively  shows  that  the  plain- 
tiff was  a  boy  of  sufficient  Intelligence  to 
know  and  appreciate  the  danger  of  playing 
about  the  car,  and  hence,  as  matter  of  law, 
was  guilty  of  negligence  in  doing  so,  and  tbe 
trial  court  should  have  so  held  and  granted 
the  motion.  The  plaintiff  was  12  yean  of 
age  when  the  accident  occurred.  On  the 
evening  of  the  day  when  It  happened  he 
and  another  boy  came  along  while  some  chil- 
dren were  playing  with  the  car,  pushing  It 
upgrade  on  the  track,  and  then  riding  down 
upon  It.  He  and  his  companion  Joined  the 
rest  of  the  children,  composed  of  boys  and 
girl&    Several  of  the  boys  were  oId»,  aoow 
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yoanger,  than  pltdntiff.  In  their  play  when 
the  car  was  mnnlng  downgrade  some  of  the 
boys  would  stop  It  by  Jumping  off  and  block- 
ing It  with  a  piece  of  wood  placed  on  the  rail 
In  front  of  the  wheels.  When  plaintiff  con- 
sidered it  his  time  to  block  the  car  he  Jump- 
ed off  to  do  80.  This  was  his  first  attempt 
He  ran  alongside  the  car  to  get  the  block 
and  put  it  on  the  track.  The  track  was  a 
skeleton  one,  the  ties  laid  in  a  ditch  or 
trench  nearly  two  feet  below  the  surface  of 
the  street,  and  plaintiff,  finding  that  he  could 
not  ke^  his  feet  on  the  ties  very  well,  at- 
tempted to  get  back  on  the  car.  He  had 
his  stomach  on  it  and  was  trying  to  hoist 
himself  up  when  his  foot  got  caught  between 
the  wheel  and  rail,  crushing  it  He  testified 
that  be  saw  the  other  boys  and  girls  playing 
on  tbe  car  when  he  and  his  companion  came 
up,  and  they  Joined  with  them  in  the  sport; 
that  all  he  thought  of.  was  playing  on  the 
car  with  them;  that  he  never  at  any  time 
bad  any  idea  that  he  might  get  hurt  in  do- 
ing so;  never  gave  that  matter  any  thought; 
that  he  would  probably  have  realized  that 
if  the  wheel  passed  over  his  foot  it  would 
have  hurt  it  if  he  had  given  that  matter  any 
tbought  but  that  he  never  thought  of  get- 
ting his  foot  caught  under  It,  or  being  in- 
jured while  playing  on  the  car. 

The  position  of  the  respondent  is  that,  as 
there  is  no  evidence  that  the  plaintiff  was 
mentally  deficient,  or  was  possessed  of  less 
taitelllgence  than  the  average  boy  of  12  years 
of  age,  he  must  have  known  and  appredated 
that  a  heavily  weighted  car,  such  as  the  evi- 
dence discloses  this  was,  would  hurt  his  foot 
if  It  passed  over  it,  and  that  there  was  dan- 
ger of  this  happening  if  he  Jumped  off  the 
car  and  ran  along  the  skeleton  track  to 
block  it;  that,  being  a  boy  of  such  intelli- 
gence, he  must  be  deemed  to  have  known  and 
appreciated  the  danger  of  playing  with  the 
car;  chargeable  with  contributory  negli- 
gence in  having  done  so,  and  the  duty  of 
tbe  conrt  was,  as  matter  of  law,  to  have  so 
declared,  and  granted  tbe  motion  of  de- 
fendant 

It  appears,  it  is  true,  that  the  plaintiff  pos- 
sessed the  ordinary  intelligence  of  a  boy  of 
his  age,  and  it  may  be  conceded  that  a  boy 
of  that  age  would  know  that  if  his  foot  was 
caught  under  tbe  car  It  would  be  injured, 
but  this  intelligence  In  such  a  boy  does  not 
necessarily  render  him  guilty  of  contributory 
negligence  in  playing  upon  it.  The  question 
for  determination  Is  whether,  even  though 
the  plalntlfl  may  have  known  that  such  a 
resulting  injury  would  follow,  he  further 
realized  and  appreciated  this  danger  to  which 
be  might  be  exiwsed  in  playing  upon  the 
car.  While  it  is  the  general  rule  in  regard 
to  an  adult  or  grown  person  that  to  entitle 
Mm  to  recovCT  for  an  injury  resulting  from 
tbe  fault  or  negligence  of  another,  he  must 
bare  been  free  from  fault  himself,  it  is  not 
tbe  general  rule  applied  to  the  conduct  of 
chlldreo.    Minora,  a«  well  as  adults,  are  f-, 


quired  to  exercise  ordinary  care,  but  it  is 
well  settled  that  the  ordinary  care  which  a 
child  la  required  to  exercise  must  be  deter- 
mined by  a  different  rule  than  is  applied  in 
the  case  of  adults.  The  care  which  a  child 
is  required  to  exercise  is  only  that  degree  of 
care  whidi  children  of  his  maturity  and  ca- 
pacity tmder  similar  drcomstances  ordinarily 
exercise,' and  this,  except  in  a  case  where 
there  can  be  no  doubt  under  the  evidence 
that  the  child  not  only  knew,  but  at  the  time 
realised  and  appreciated,  the  danger  of  his 
conduct  in  to  be  determined  from  the  drcum- 
stanoeB  of  the  particular  case  in  which  his 
conduct  is  involved  and  under  the  evidence 
there  presented  to  the  Jury.  The  rule  is 
clearly  declared  by  this  court  on  the  former 
appeal  in  this  case,  heretofore  referred  to 
(Cahlll  V.  Stone  Co.,  supra),  as  it  has  often 
theretofore  been  declared.  On  that  appeal 
it  was  said:  "There  is  no  predse  age  at- 
which,  as  a  matter  of  law,  a  child  is  to  be 
held  accountable  for  all  his  actions  to  the 
same  extent  as  one  of  full  age.  Consolidat- 
ed, etc..  By.  Co.  v.  Carlson,  58  Kan.  66,  4S 
Pac.  637.  In  that  case  it  is  said:  The  ques- 
tion as  to  tbe  capadty  of  a  particular  child 
at  a  particular  time  to  exerdse  care  in  avoid- 
ing a  particular  danger,  is  one  of  fact,  fall- 
ing within  the  province  of  a  Jury  to  deter- 
mine.' The  child  there  referred  to  was  10 
years  of  age.  In  Biggs  v.  Consolidated,  etc.. 
Wire  Co.,  60  Kan.  223,  56  Pac.  6  [44  L.  B.  A. 
655],  the  same  rule  was  applied  to  a  boy  of 
14  years,  the  court  saying:  'We  cannot  say, 
as  a  matter  of  law,  at  what  age  a  boy  would 
be  possessed  of  such  intelligence,  foresight, 
and  Judgment  as  to  charge  him  with  contrib- 
utory negligence  in  a  case  like  the  present'  " 
Laying  down  the  same  rule  are  Barrett  v. 
Southern  Padflc  Co.,  91  Cal.  296,  27  Pac.  666, 
26  Am.  St.  Bep.  186;  Foley  v.  California 
Horseshoe  Co.,  115  Cal.  184,  47  Pac.  42,  56 
Am.  St  Bep.  87;  Jenson  v.  Will  &  Flnck, 
150  Cal.  399,  89  Pac.  113.  As  said  in  the 
Foley  Case:  "These  matters,  and  the  further 
question  whether  the  minor  duly  exercised 
such  Judgment  as  he  possessed,  must  there- 
fore, as  a  rule,  be  left  as  considerations  of 
fact  for  the  Jury's  determination;  and  it 
would  be  an  exceptional  case  which  would' 
present  them  as  unmixed  questions  of  law 
for  the  determination  of  the  court."  See, 
also.  Pierce  v.  United  Gas  &  El.  Co.,  161 
Cal.  187,  118  Pac.  700. 

Notwithstanding  the  insistence  of  defend- 
ant -that  the  evidence  here  shows  that  plain- 
tiff fully  knew  and  appreciated  the  danger 
he  subjected  himself  to  in  bis  conduct  with 
reference  to  the  car,  we  do  not  think  a  sit- 
uation was  presented  under  the  evidence  so 
entirely  free  from'  doubt  to  any  fair  and  im- 
partial mind  that  the  trial  conrt  should  have 
taken  the  question  of  contributory  negligence 
from  the  Jury  and  dedded,  as  a  matter  of 
law,  that  plaintiff  was  guilty  of  it.  Of 
course,  if  the  evidence  and  the  natural  and 
logical  inferences  and   deductions   from   it 
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pointed  clearly  to  contrlbatory  negligence  on 
tbe  part  of  the  plaintiff,  It  would  hare  been 
the  duty  of  tbe  court  to  have  done  so.  Im- 
munity from  responsibility  does  not  exist  in 
the  ctuse  of  a  minor  simply  from  the  fact 
that  he  Is  a  minor.  His  conduct  by  reason 
of  bis  Immature  years  la  only  measured  by 
a  difterent  standard.  His  responsibility  for 
negligence  on  his  part  Is  only  fixed  when  it 
appears  that  boys  of  bis  Intelligence  and  dis- 
cretion under  the  same  drcumstanoes  would 
have  known  and  appreciated  danger.  In  the 
present  case  It  cannot  be  said  tliat  tbls  ap- 
pears beyond  question  from  the  evidence.  As 
has  been  said,  it  la  not  a  question  alone 
whether  a  boy  of  the  ordinary  Intelligence 
of  the  plaintiff  would  have  known  that  If  his 
foot  got  caught  under  the  wheel  of  a  moving 
heavily  loaded  car  it  would  be  injured.  No 
doubt  but  much  younger  children  would  rea- 
'Uze  that  this  would  be  the  result  if  any 
heavy  vehicle  rolled  over  it,  and  would  have 
sufiJdent  prudence  not  to  deliberately  test  it. 
But  while  tbey  might  possess  this  knowledge 
of  resulting  Injury,  it  is  another  question 
whether,  under  all  tbe  circumstances  in  a 
particular  case,  tbey  apprehended  or  appre- 
ciated that  they  were  exposing  themselves 
to  danger  of  injury.  In  this  case  the  dc 
fendant  left,  as  tbe  Jury  found,  this  push 
car,  a  dangerous  instrumentality  attractive 
to  diildren,  in  a  thickly  populated  part  of 
the  dty  and  accessible  to  the  children  in  that 
neighborhood.  Plaintiff  passing  by  saw  other 
children  playing  on  tbe  car,  pushing  it  up 
the  track  and  riding  back  on  It,  the  children 
taking  tnrns,  and  Jumping  off  and  blocking 
it  with  a  stick  to  check  its  progress,  and  he 
Joined  in  their  play.  Nothing  had  happened 
during  that  play  to  indicate  to  plaintiff 
that  there  was  any  danger.  He  had  seen  the 
other  children  Jump  off  and  block  it  and  do 
this  safely.  He  testified  that  in  Joinlnjg  the 
others  and  engaging  in  tbe  sport  it  never 
entered  bis  mind  that  he  might  get  hurt;  he 
never  gave  it  a  thought,  and  the  fact  that 
he  saw  others  doing  this  very  thing  safely, 
which  he  unsuccessfully  attempted,  had  a 
reasonable  tendency  to  support  this  state- 
ment. After  this  Jumping  off  and  blocking 
had  been  done  by  other  children  playing  on 
it  be  considered  that  it  was  bis  turn  to  do 
it,  made  tbe  attempt,  and  was  injured. 

Of  course  there  was  In  fact  danger  in  play- 
ing about  this  car  In  the  manner  detailed  be- 
cause injury  actually  happened.  But  while 
this  danger  existed  It  cannot  be  said,  under 
the  evidence,  as  matter  of  law,  that  the  plain- 
tiff must  be  held  to  have  realized  and  ap- 
preciated the  risk.  It  was  for  the  jury,  tak- 
ing into  consideration  the.  attractiveness  of 
the  push  car,  the  usual  thoughtlessness,  care- 
lessness, and  lack  of  discretion  in  children, 
their  childish  instincts.  Impulses,  and  pro- 
pensities, together  with  all  tbe  circumstances  I 
in  this  particular  case,  to  say  whether  tbej 


plaintiff  was  of  tbat  age  and  capadty  to  tet- 
lize  and  appreciate  the  risk  of  injury  to 
which  be  was  exposing  himself.  The  conit 
therefore  did  not  err  in  refusing  a  nonsoit, 
or  in  furthw  refusing  to  instruct  the  Jury 
to  return  a  verdict  for  defendant 
The  order  granting  a  new  trial  la  affirmed. 

We  concur:  ANOBLOTXI,  J.;  SEIAW,  J.; 
HEN  SHAW,  J. 

MELVIN,  3.  (concurring).  I  concur  In  the 
affirmation  of  the  order  granting  a  new  trUl 
and  in  the  part  of  the  opinion  holding  that 
tbe  superior  court  did  not  err  in  makliig 
said  order. 

With  reference  to  tbe  eoxaVa  refusal  ts 
grant  tbe  motion  for  nonsoit  I  express  no 
opinion. 


CAUFOBNIA  PASTOKAI.  &  AOBICUI/CUS- 
AL  CO.,  limited,  et  aL  v.  MADEBA 
CANAL  &  IBBI6ATI0N  CO. 
(Sac.  1901.) 

(Supreme  <3oart  of  California.    Jan.  16,  1S14.) 

1.  Watbes  and  Water  Cotjbses  (5  143*)  - 
Afpbofbiatioh — Prkscbiptive  Biohts. 

Ab  against  a  riparian  owner,  aa  wdl  u 
against  a  subsequent  appropriator,  an  Mpro- 
prjator  of  water,  under  Civ.  Code,  |  1411,  re- 
quiring an  appropriation  to  be  for  some  oadol 
or  beneficial  purpose,  cannot  by  diversion  ac- 
quire title  by  prescription  to  use  of  a  greater 
Jnantity  of  water  than  is  reasonably  necessarj 
or  the  purpose  for  which  the  diverBion  ia 
made. 

[Ed.  Note.— For  other  oaseB.  see  Waters  and 
Water  Courses,  Cent  Dig.  f  l52 ;  Dec.  Dig.  { 
143.*] 

2.  Waters  awd  Wateb  CotrasKS  (t  152*)  - 

AiPPKOPBIATIOW— PBESCUrPTTVE      BiQHTS  — 
AKOUNT  REAaORABLY  Necessabt. 

In  determining  how  much  of  the  water 
osed  by  an  appropriator  was  reasonably  nec- 
essary for  the  beneficial  purpose  for  which  it 
was  used,  bo  as  to  give  bim  preBcrlptiTe  title 
to  its  use,  tbe  presumption  is  in  his  favor,  and 
it  must  clearly  appear  he  has  used  more  than 
was  necessar;. 

WDd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  C3ent  Dig.  H  1S6,  157;   Dee. 
Dig.  1162.*] 

3.  Waters  and  Watkk  GoTneaa  (|  148*>— Ap- 

FBOFBIAIIOn  —  WATEB   (JOVFARIES  —  PK- 

BOBiFTivK  Biohts. 

An  appropriator  of  water,  though  a  pub- 
lic service  company,  appropriating  it  for  sale 
for  irrigation  of  lands,  can  by  diversion  acquire 
prescriptive  title  to  use  no  more  of  water  than 
is  reasonably  necessary  for  irrigation  of  tbe 
lands  susceptible  of  irrigation  under  its  system. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  lfi2;    Dec.  Dig.  f 
143.*] 

In  Bank.  Appeal  from  Superior  Court, 
Madera  County ;  J.  M.  Seawell,  Judge. 

Action  by  the  California  Pastoral  *  Agri- 
cultural Company,  Umlted,  and  others 
against  the  Madera  CSanal  &  Irrigation  C!om- 
pany.  From  an  adverse  Judgment  and  o^ 
der,  plaintiff  appeals.     Beversed. 


•For  other 


t  same  t(vlc  and  sacUon  NUMBER  In  Dae.  Dt*.  *  Am.  Dig.  Key-No.  8«rlt«  *  B«p'rla4«x« 
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Page,  McOutchen  ft  Knight,  of  San  Fran- 
cisco, Frank  H.  Shortir  of  Fresno,  and  Ed.  F. 
Treadwell,  of  San  Francisco,  for  appellant 
Dom,  Dom  &  Savage,  of  San  Francisco,  and 
W.  N.  Goodwin  and  Hnnsaker  ft  Britt,  all  of 
IxM  Angeles,  for  xespond^ita. 

ANOELIiOTTI,  J.  This  la  an  appeal  by 
plaintiffs  from  a  jadgment  and  order  denying 
a  new  trial,  in  an  action  brought  by  them  to 
obtain  a  Judgment  determining  the  right  of 
defendant,  if  any,  to  divert  waters  from  the 
Fresno  ilrer  at  points  above  the  lands  of 
plaintiffs,  which  are  riparian  to  said  river, 
and  enjoining  the  diversion  of  any  greater 
amount  than  that  determined  by  such  Judg- 
ment to  belong  to  defendant 

Tbe  defendant  la  a  corporation  Incorpo- 
rated about  December  8,  1888,  and  ever  since 
Its  Incoriwratlon  It  has  been  continuously  en- 
gaged In  the  business,  for  which  It  was  or^ 
ganlzed,  "of  acquiring,  disposing  of,  appro- 
priating, and  diverting  water  and  water 
rit^its  and  selling,  renting  and  distributing 
water  and  the  use  of  water  to  landowners 
for  the  Irrigation  of  land."  For  many  years 
defendant  has  been  diverting  water  from 
Fresno  river  at  a  point  above  plaintiffs'  land, 
and,  by  means  of  a  system  of  canals,  has  dis- 
posed of  the  same  for  the  irrigation  of  lands 
not  riparian  to  said ,  river ;  no  part  of  the 
water  so  diverted  ever  being  returned  to  the 
channel  of  the  river.  No  question  is  here 
raised  as  to  the  right  of  defendant  to  so  di- 
vert 100  cubic  feet  of  water  flowing  per  sec- 
ond. As  to  all  above  this  amount,  the  record 
establishes  that  whatever  right  defendant 
possesses  has  been  acquired  solely  by  pre- 
scription, and  that  plaintiffs  have  the  right 
as  against  defendant  to  the  flow  of  the  entire 
stream,  subject  to  such  prescriptive  rlght^f 
defendant  The  amended  answer  of  defend- 
ant fully  sets  up  facts  showing  the  acquire- 
ment of  such  right  by  it  "to  the  extent  of 
400  cubic  feet  of  water  flowing  per  second, 
when  water  to  that  extent  was  flowing  in 
said  river,  and  at  all  other  times  all  of  the 
waters  flowing  therdn."  It  is  established  by 
the  record  that  all  of  the  water  actually 
diverted  has  been  disposed  of  by  defendant 
solely  for  tbe  purpose  of  irrigation  of  lands, 
and  that  said  appropriation  and  distribution 
has  at  all  times  been  and  now  is  a  "public 
use."  By  the  amended  complaint  it  was  al- 
leged that  100  cubic  feet  of  water  flowing 
per  second  is  aU  the  water  which  was  or  Is 
reasonably  required  for  the  irrigation  of  all 
of  tbe  lands  irrigated  from  or  under  defend- 
ant's canals. 

Tbe  trial  court  found  that  for  more  than 
25  years  defendant  bad  been  diverting  from 
the  Fresno  river  water  to  the  extent  of  250 
cubic  feet  flow  per  second,  when  there  was 
sufficient  water  in  the  river  to  furnish  that 
amount,  and,  when  less,  all  of  the  water 
flowing  therein,  distributing,  renting,  selling, 
and  xmiag  the  same  for  the  purpose  of  irriga- 


tion. It  farther  found  in  regard  to  such 
diversion  .the  existence  of  all  the  facts  essen- 
tial to  give  defendant  a  title  by  prescription 
as  against  plaintiffs  to  the  extent  spedfled, 
viz.,  250  cubic  feet  flow  per  second,  including 
in  its  findings  on  this  matter  one  stating  that 
defendant  and  its  predecessors  had  actually 
and  continuously  "distributed  and  used  all  of 
said  waters  so  diverted  and  appropriated  as 
aforesaid  to  useful  and  beneficial  purposes, 
to  wit,  to  the  Irrigation  of  lands  lying  under 
the  flow  of  its  system  of  canals  and  ditches ; 
and  that  all  of  the  waters  so  diverted  by  de- 
fendant its  grantors  and  predecessors  in  in- 
terest, as  aforesaid,  from  all  sources  during 
all  of  said  period  have  been  at  tdl  of  said 
times  and  are  beneficially  used  in  the  irriga- 
tion of  said  lands,  and  have  benefited  said 
land."  But  the  court  found  further  as  fol- 
lows, viz. :  "That  less  than  two  hundred  and 
fifty  (250)  cubic  feet  of  water  continuously 
running  and  flowing  per  second  during  the 
irrigation  season  would  be  sufficient  to  irri- 
gate the  lands  which  have  been  during  said 
period  Irrigated  by  the  defendant,  but  how 
much  less  the  court  is  unable  to  determine 
from  the  evidence,  but  that  all  of  said  waters 
80  taken,  appropriated  and  diverted  by  the 
defendant  as  aforesaid,  its  grantors  and 
predecessors  In  Interest  have  been  actually 
used  In  and  applied  to  the  irrigation  of  lands, 
and  the  said  use  thereof  has  been  beneficial, 
and  that  the  defendant  was  so  doing  at  the 
commencement  of  this  action  and  still  con- 
tinues so  to  do." 

Judgment  was  given  declaring  that  defend- 
ant is  the  owner  and  entitled  to  divert,  take, 
and  appropriate  from  the  said  Fresno  river, 
at  a  specified  point,  water  to  the  extent  of 
260  cubic  feet  running  and  fiowing  per  sec- 
ond, whenever  there  is  sufficient  water  to 
^mlsh  said  amount,  and  when  the  water 
flowing  In  said  river  is  insufficient  to  furnish 
that  amount,  all  of  the  waters  running  and 
flowing  in  said  river  at  said  point. 

Upon  the  question  as  to  the  amount  of  wa- 
ter reasonably  necessary  to  be  diverted  from 
the  river  for  the  proper  Irrigation  of  the  lands 
Irrigated  by  defendant  by  means  of  its  sys- 
tem, the  best  that  can  be  said  for  defend- 
ant's case  is  that  there  is  a  conflict  in  the 
evidence.  Certainly  there  is  much  evidence 
tending  to  the  conclusion  that  much  less  than 
the  amount  found  to  have  been  diverted 
would  have  been  all  that  was  reasonably  nec- 
essary for  the  irrigation  of  the  lands  that 
were  supplied  by  defendant  with  water  for 
irrigating  purposes.  If  it  be  the  law,  as 
claimed  by  appellant,  that  one  actually  di- 
verting water  can  acquire  by  prescription  as 
against  a  riparian  owner  the  right  to  take 
only  so  much  water  as  is  reasonably  neces- 
sary for  the  beneficial  use  for  which  the  di- 
version is  made,  regardless  of  the  amount 
actually  taken  and  applied  to  such  use,  it  ap- 
pears to  us  to  necessarily  follow  either  that 
there  is  no  finding  upon  the  material  issue 
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niade  by  the  pleadings  as  to  the  amount  rea- 1 
sonably  required  or  reasonably  necessary  for 
the  Irrigation  of  the  lands  irrigated  from  or 
under  defendant's  canals,  or  that  the  portion 
at  the  findings  that  we  have  last  quoted  must 
be  taken  as  a  finding  in  favor  of  plaintiffs 
upon  this  material  issue,  to  the  effect  that 
the  amount  actually  diverted  and  in  fact  ac- 
tually applied  to  the  irrigation  of  said  lands, 
viz.,  260  cubic  feet  fiow  per  second,  when 
there  was  sufildent  water  In  the  river  to  fur- 
nish that  amount,  and  all  the  water  therein 
when  the  flow  was  less  than  250  cubic  feet 
per  second,  although  beneficial,  has  not  been 
reasonably  necessary  for  that  purpose.  Con- 
sidering all  the  findings  together,  it  is  clear 
to  us  that  the  statements  to  the  effect  that 
all  of  the  water  diverted  has  been  used  in 
the  irrigation  of  said  lands,  and  that  such 
use  has  been  beneficial  to  said  lands,  were 
not  Intended  as  being  equivalent  to  a  finding 
that  it  has  all  been  reasonably  necessary  for 
the  proper  irrigation  of  the  same,  and  can- 
not be  so  construed.  While  the  written  opin- 
ion filed  by  the  learned  trial  Judge  In  decid- 
ing this  case  cannot  properly  be  considered 
in  determining  the  construction  to  be  given 
to  the  findings  in  this  behalf,  we  think  cer- 
tain language  used  therein  so  aptly  states 
the  situation  shown  by  the  findings  them- 
selves that  we  quote  It  It  is  as  follows :  "In 
my  opinion,  the  evidence  in  this  case  shows 
that  the  defendant  during  the  five  years  be- 
fore suit  has  used  all  the  water  in  its  canal 
in  irrigating  land.  It  might,  during  that  pe- 
riod, have  used  less  than  it  did,  and  still  the 
irrigation  might  have  been  sufSclent  A  man 
may  eat  three  meals  a  day,  and  yet  be  able 
to  live  comfortably  with  only  two.  But,  so 
far  as  the  evidence  shows,  no  water  has  been 
wasted,  in  any  other  sense  than  that  more 
was  applied  than  was  reasonably  necessary 
for  irrigating  the  land  that  was  irrigated. 
The  precise  question,  therefore,  is  whether, 
as  against  a  riparian  owner,  an  appropriator 
of  water  can  acquire  title  by  prescription  to 
the  use,  for  the  purpose  of  irrigation,  of  any 
greater  quantity  than  was  reasonably  neces- 
sary for  that  purpose."  It  is  clear  enough 
from  the  findings  that  the  learned  trial  Judge 
determined  that  question  in  the  affirmative, 
and,  for  that  reason,  deemed  it  unnecessary 
to  make  a  finding  on  the  question  of  the 
amount  of  water  reasonably  necessary  for 
the  irrigation  of  the  land  nnder  defendant's 
canals,  deeming  that  question  immaterial. 
Apparently  the  findings  were  prepared  as 
they  are  with  the  very  purpose  on  bis  part 
to  make  them  present  on  appeal  the  particu- 
lar question  stated  by  him  in  his  opinion  to 
be  the  precise  question  Involved. 

[1]  The  learned  Judge  of  the  trial  court 
substantially  declared  in  bis  opinion  that  It 
Is  undoubtedly  the  law  as  between  appro- 
priators  that,  if  one  has  used  more  water 
than  was  reasonably  necessary  for  the  pur- 
poses to  which  It  was  applied,  such  excess 


was  mere  waste,  to  tbe  use  of  whldi  a  title 
by  prescription  could  not  be  acquired.  He, 
however,  concluded  that  the  rule  Is  not  tbe 
same  between  an  appropriator  and  riparian 
owners.  There  can  be  no  question  of  tbe 
correctness  of  his  view  of  the  law  as  be- 
tween appropriators.  It  is  now  well  set- 
tled that  an  appropriator  is  not  entitled  to 
tbe  quantity  of  water  actually  diverted  and 
taken  into  possession.  If  he  uses  only  a  por- 
tion of  it,  and  that  hia  right  is  limited  to 
tbe  amount  he  actually  uses  for  a  beneficial 
purpose,  not  exceeding  the  carrying  capacity 
of  his  ditch  or  canal.  See  Wiel  on  Water 
Rights,  §{  478  and  479:  "An  appropriatioa  of 
water  by  the  owner  of  lands  by  means  of  a 
ditch  is  not  measured  by  the  capacity  of  tbe 
ditch  through  which  the  appropriation  is 
made,  but  is  limited  to  sucb  quantity,  not 
exceeding  the  capacity  of  the  ditch,  as  tbe 
appropriator  may  put  to  a  useful  purpose" 
(Smith  V.  Hawkins,  120  Cal.  88,  52  Pac.  139); 
"not  by  the  amount  which  he  took,  not  by  tlie 
amount  which  he  claimed,  not,  as  the  court 
decrees,  by  an  amount  sufficient  to  tbor 
oughly  and  properly  Irrigate  a  thousand 
acres  of  land,  but  it  would  be  measured  by 
the  amount  which  he  had  been  actually  tak- 
ing and  applying  to  a  beneficial  use  upon 
that  land."  (Leavitt  v.  Lassen  Irr.  Co.,  157 
Cal.  86,  106  Pac.  404,, 29  L.  R.  A.  [N.  S.] 
213.)  See,  also.  Senior  v.  Anderson,  115  CaL 
496,  47  Pac.  454;  8.  &,  180  Cal.  290,  62  Pac.  j 
663;  Southslde  Imp.  Co.  t.  Burson,  147  Cal 
407,  81  Paa  1107;  Thayer  v.  California  Devel- 
opment Co.,  164  Cal.  117, 128  Pac.  29.  In  Sen- 
ior V.  Anderson,  116  Cal.  496,  47  Paa  454. 
it  was  squarely  held  that  a  diversion  by  an 
appropriator  for  any  length  of  time  would 
not  give  any  right  to  blm  as  against  a  sub- 
sequent appropriator,  and  that  the  applica- 
tion of  the  water  to  a  beneficial  purpose  ! 
must  mark  the'  beginning  of  any  adverse  use. 
In  section  586  of  Wiel  on  Water  Rights  it 
is  declared  as  follows:  "To  give  color  of 
title  the  adverse  claimant  may  have  begun  \ 
his  use  in  any  character  whatever,  but  if  | 
he  began  It  in  the  character  of  an  approprta-  | 
tor,  pretending  to  have  a  valid  appropriation, 
he  must  have  made  his  adverse  use  a  use  for 
a  beneficial  purpose.  Since  a  right  of  ap- 
propriation cannot  be  held  wlthoflt  beneficial 
use,  one  pretending  to  be  an  appropriator  has 
no  color  of  title  without  beneficial  use.  It 
is  consequently  held  that  the  adverse  use 
must  be  for  a  beneficial  purpose;  Qiougb 
the  beneficial  use  need  not  be  made  innne- 
dlately,  a  reasonable  time  being  allowed,  as 
In  making  the  appropriation.  Rental  and  sale 
is  a  beneficial  use."  This  statement  is  ful- 
ly supported  by  the  authorities  cited  by  the 
author. 

It  is  further  substantially  declared,  where- 
cver  the  question  has  been  cohsidered,  that 
beneficial  use  is  not  what  Is  actually  consum- 
ed, but  what  Is  reasonably  necessary  for  th* 
purpose  to  which  the  water  is  devoted,  and 
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tbat  an  excessive  diversion  of  water  for  any 
purpose  cannot  be  regarded  as  a  diversion 
for  a  beneficial  use,  in  so  far  as  it  is  in 
excess  of  any  reasonable  requirement  for 
that  puriwse.  It  baa  been  said  by  the  Su- 
preme Court  of  Idaho  that  "the  law  only  al- 
lows the  approprlator  the  amount  actually 
necessary  for  the  useful  or  beneficial  pur- 
pose to  which  he  applies  It,"  and  that  "the 
inquiry  was,  therefore,  not  what  he  had 
used,  but  how  much  was  actually  necessary." 
See  Farmers,"  etc.,  Co.  v.  Riverside  Irr.  Dlst, 
16  Idaho,  535,  102  Pac.  481,  and  cases  there 
dted.  There,  as  here  (Civ.  Code,  {  1411), 
the  statute  prescribed  that  the  appropriation 
must  be  for  some  useful  or  beneficial  pur- 
pose, and  that,  when  the  approprlator  or 
bis  successor  In  Interest  ceases  to  use  It  for 
such  a  purpose,  the  right  ceases.  It  was 
declared  in  the  case  last  cited  that  it  was 
the  policy  of  the  law  of  the  state  to  require 
the  highest  and  greatest  possible  duty  from 
the  waters  of  the  state  in  the  Interest  of 
agriculture  and  other  useful  and  beneficial 
purposes.  Such  Is  clearly  the  policy  of  the 
law  of  this  state.  An  examination  of  the  au- 
thorities shows  that  the  tendency  of  the  de- 
cisions is  to  hold  that  any  actual  use  in  ex- 
cess of  reasonable  requirement  Is  waste  (see 
Wlel  on  Water  Rights,  §  481),  and  that  the 
excess  cannot  be  held  to  have  been  applied  to 
a  beneficial  or  useful  purpose.  In  Senior  v. 
Anderson,  supra,  where  It  was  contended  that 
the  plaintiffs'  right  to  any  of  the  water  ac- 
tually diverted  was  barred  by  the  statute  of 
limitations,  the  plaintiffs  being  subsequent 
appropriators  below  the  point  of  diversion  of 
defendants,  it  was  held  that  a  diversion  "of 
water,  not  neeeitary  for  a  useful  purpoie, 
for  any  length  of  time,  would  not  give  a 
right  as  against  the  plaintiffs."  The  italics 
are  ours. 

The  effect  of  the  decisions  clearly  appears 
to  be  tbat  dne  actually  diverting  water  uu- 
•der  a  claim  of  appropriation  for  a  useful  or 
beneflclal  purpose  cannot  by  such  diversion 
acquire  any  right  to  divert  more  water  than 
Is  reasonably  necessary  for  such  use  or  pur- 
pose, no  matter  how  long  a  diversion  in  ex- 
cess thereof  has  continued,  and  that  there  is 
no  such  thing  as  the  acquirement  by  such  an 
approprlator  of  a  title  by  prescription,  in  so 
tar  as  the  excessive  diversion  is  concerned. 

While  it  may  never  have  been  expressly 
held  in  this  state,  in  a  case  where  the  ques- 
tion was  directly  involved,  that  this  doctrine 
may  be  Invoked  In  favor  of  a  riparian  owner, 
it  has  been  so  stated.  In  stating  the  ele- 
ments essential  to  the  acquirement  of  title 
by  prescription  by  an  approprlator  as  against 
riparian  proprietors,  this  court,  in  Alta  Land, 
etc.,  O.  V.  Hancock,  85  Cal.  219,  24  Pac. 
645,  20  Am.  St  Rep.  217,  Included  "actual 
and  uninterrupted  user  •  •  •  for  a  useful 
purpose."  This  statement  was  quoted  with 
approval  by  the  Supreme  Court  in  Oregon  in 
Oregon,  etc.,  Co.  v.  Allen,  41  Or.  209,  69  Pac 
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466,  93  Am.  St  Rep.  701.  The  same  thing 
is  strongly  Implied  by  the  language  used  in 
our  opinions  in  Senior  v.  Anderson,  supra, 
and  in  Barrows  v.  Fox,  98  Cal.  63,  32  Pac. 
811.  We  have  already  quoted  from  section 
586  of  Wiel  on  Water  Rights,  In  so  far  as  it 
is  material  to  this  question.  We  are  of  the 
opinion  that  the  doctrine  should  be  held  ap- 
plicable In  favor  of  a  riparian  owner.  The 
state  has  limited  the  right  to  appropriate  the 
waters  of  a  stream  to  such  waters  as  are  rea- 
sonably necessary  for  the  purpose  for  which 
the  water  is  in  fact  appropriated.  In  so  far 
as  the  diversion  exceeds  such  reasonably  nec- 
essary amount,  it  is  contrary  to  the  policy  of 
our  law  and  unauthorized,  is  "a  taking  with- 
out right"  (Thayer  v.  California  Development 
Co.,  supra),  and  can  confer  no  right,  no  mat- 
ter for  how  long  continued.  In  so  far  as  it 
is  not  in  excess  of  such  amount.  It  is  a  diver- 
sion authorized  and  sanctioned  so  far  as  the 
state  Is  concerned,  and,  if  the  diversion  is 
continued  for  the  requisite  time  under  such 
circumstances  as  to  give  a  title  by  prescrip- 
tion, it  will  extinguish  pro  tanto  the  riparian 
rights  below.'  See  Gallaher  v.  Montedto,  etc., 
Water  Co.,  101  Cal.  242,  35  Pac.  770;  Arroyp, 
etc.,  (30.  V.  Baldwin,  155  Cal.  280,  285,  100 
Pac.  874.  But  we  think  It  Should  be  held 
to  extinguish  such  rights  only  pro  tanto. 

As  long  as  one  is  claiming  solely  as  an  ap- 
proprlator, as  was  the  defendant  here,  for 
there  Is  no  pretense  that  there  was  any  other 
basis  for  Its  claim,  It  necessarily  follows, 
in  view  of  what  we  have  said,  that  his  claim 
of  right  can  include  only  such  water  as  is 
reasonably  necessary  for  the  purpose  for 
which  the  diversion  was  made,  and  the  water 
in  fact  used.  Such  is  the  full  extent  of  his 
claim  in  view  of  the  law  relating  to  the  ap- 
propriation of  water.  His  "color  of  title," 
as  Mr.  Wiel  puts  It  extends  to  no  other  wa- 
ter, and  one  of  the  necessary  elements  of  the 
adverse  possession  essential  to  a  title  by  pre- 
scription is  lacking  as  to  all  water  diverted 
in  excess  of  that  reasonably  necessary  for 
the  purpose  for  which  the  diversion  is  made. 
The  riparian  owner  cannot  be  held  to  have 
notice  of  any  greater  claim.  The  situation  of 
the  riparian  owner  in  such  a  case  is  not  at 
all  analogous  to  that  of  a  riparian  owner  who 
has  purported  to  grant  to  another  bis  ripari- 
an right  without  granting  the  land  of  which 
that  rigbt  is  part  and  parcel.  The  effect  of 
such  a  grant  is  simply  to  convey  the  grantor's 
right  to  the  use  of  the  water  on  his  own 
riparian  land,  and  to  estop  the  grantor  to 
complain  against  any  use  of  the  water  which 
the  grantee  may  make  to  the  injury  of  such 
riparian  rigbt  See  Duckworth  v.  Watson- 
vllle,  etc.,  Co.,  150  Cal.  526,  89  Pac.  338;  St. 
Helena  Water  Co.  v.  Forbes,  62  Cal.  182, 
184,  45  Am.  Rep.  659.  Such  estoppel  is  ef- 
fective as  to  the  whole  riparian  right  of  the 
grantor,  simply  because  of  the  terms  of  his 
purported  grant  thereof.  By  reason  of  bis 
voluntary  act,  he  has  waived  for  himself  and 
bis  successors  all  claims  based  on  the  doc- 
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trine  of  riparian  rights,  and  is  In  no  position 
to  complain  of  any  Invasion  thereof  by  the 
grantee  or  his  successors. 

In  the  absence  of  acts  constituting  an 
esto]K>d  upon  the  riparian  owner,  section 
1411,  Civil  Code,  Is  applicable  in  a  contro- 
versy between  one  claiming  by  prescription 
solely  as  an  approprlator  and  a  riparian  own- 
er, because  It  defines  the  extent  of  the  only 
possible  claim  of  right  on  the  part  of  the 
approprlator  to  the  use  of  the  water,  and  in 
effect  limits  that  claim,  as  we  have  seen,  to 
so  much  water  as  is  reasonably  necessary  for 
the  purpose  for  which  the  appropriation  is 
made.  It  is  the  full  measure  fixed  by  the 
law  for  the  very  claim  he  la  asserting  against 
the  whole  world,  which  necessarily  includes 
the  riparian  owner  below  him.  To  no  g;reater 
extent,  we  think,  can  the  diversion  by  such 
an  approprlator  be  held  to  constitute  such 
an  Invasion  of  the  rights  of  the  riparian  own- 
er as  to  enable  him  to  acquire  a  title  by 
prescription  against  such  owner. 

[2]  In  determining  how  much  of  the  water 
in  fact  used  bad  been  reasonably  necessary 
for  the  purpose  for  which  it  was  used,  we 
believe  that  a  court  should  be  liberal  with 
the  approprlator  to  the  extent  at  least  that 
it  should  not  deprive  him  of  any  portion  of 
the  amount  of  water  that  he  had,  in  fact, 
used  for  the  period  necessary  to  gain  title 
by  prescription,  unless  it  is  clearly  and  sat- 
isfactorily made  to  appear  that  he  has  used 
more  than  was  reasonably  necessary.  The 
presumption  would  appear  to  be  in  his  favor, 
for  ordinarily  one  would  not  take  the  pains 
to  use  upon  any  land  more  than  was  reason- 
ably necessary  under  all  the  circumstances. 
But  we  are  of  the  opinion  that  the  findings 
in  this  case  have  designedly  been  made  to 
present  the  question  of  the  use  by  defendant 
of  water  not  reasonably  necessary  for  the 
purposes  for  which  it  has  been  used,  such  a 
use  as,  in  our  view  of  the  law,  amounts  to 
waste. 

[3]  We  do  not  desire  to  be  understood  as 
questioning  In  the  slightest  degree  the  well- 
settled  rule  that  the  dlverter,  to  use  language 
contained  in  appellant's  closing  brief,  wheth- 
er designing  to  use  the  water  himself  or  to 
furnish  It  to  others,  has  a  reasonable  time, 
the  situation  and  circumstances  considered, 
within  which  to  apply  It  to  a  beneficial  use. 
This  rule  is,  of  course,  peculiarly  applicable 
to  a  person  or  corporation  diverting  water 
for  the  purposes  of  rental  and  sale  to  a  spec- 
ified district  or  neighborhood.  But  that 
rule  does  not  appear  to  be  at  all  pertinent  on 
this  appeal. 

Whatever  right  the  defendant  has  acquired 
by  prescription  to  divert  the  waters  of  the 
Fresno  river  is  confined  to  such  amount  as  is 
reasonably  necessary  for  the  lands  for  which 
the  appropriation  has  been  made.  As  said  in 
an  opinion  of  the  United  States  Circuit  Court 
in  the  recent  case  of  San  Joaquin  &  Kings 
River,  etc.,  Co.  v.  County  of  Stanislaus  (C. 
C.)  191  Fed.  875,  it  is  "based  upon  and  is 


measured  and  limited  by  tlie  beneficial  use  of 
certain  consumers  for  wliich  the  water  is 
being  appropriated";  such  beneficial  use  In- 
cluding only  such  water  as  is  required  for  the 
purpose  for  which  it  is  used. 

Learned  counsel  for  respondent  apparently 
seek  to  dlsdngnlsh  this  case  from  one  where 
the  diversion  of  water  is  made  by  an  owner 
of  land  for  the  purpose  of  irrigating  bis 
land,  upon  the  ground  that  here  tlie  diver- 
sion was  by  a  public  service  corporation  for 
the  purpose  of  distribution  and  sale  to  others 
for  the  irrigation  of  their  lands.  The  daim 
appears  to  be,  if  we  correctly  understand  the 
brief  on  this  point,  that,  as  to  such  a  com- 
pany, the  statute  of  limitations  runs  against 
riparian  owners  as  to  all  the  water  actaallf 
diverted  and  conducted  to  the  place  of  In- 
tended use  with  a  present  bona  fide  IntenUon 
of  distribution  and  selling  the  same  to  all 
owners  of  land  susceptible  of  irrigation  from 
its  system,  although  none  or  only  a  part  of 
the  same  is  ever  actually  applied  to  the  bene- 
ficial use  of  irrigation  of  lands.  It  is  to  be 
borne  in  mind  that  the  appropriation  here 
was  for  distribution  and  sale  to  owners  of 
land  to  be  used  by  them  for  the  irrigation 
of  their  land,  the  lands  to  be  Irrigated  be- 
ing, of  course,  such  lands  as  were  soscepti- 
ble  of  irrigation  under  defendant's  system. 
As  we  have  stated,  we  do  not  understand 
that  any  question  of  the  effect  of  the  mle 
that  the  approprlator  has  a  reasonable  time. 
the  situation  and  circumstances  considered, 
within  which  to  apply  the  water  to  a  bene- 
ficial use  is  presented  by  the  findings  in  tMs 
case.  Disregarding  such  considerations  as 
may  be  based  on  that  rule,  we  are  unable  to 
see,  upon  the  case  made  by  the  findings,  an}' 
distinction,  in  law  or  in  fact,  material  to  tbe 
question  before  us,  between  one  diverting 
water  for  use  on  his  land,  and  one  diverting 
it  for  purposes  of  rental  or  sale  to  others 
for  the  irrigation  of  such  of  their  land  as  Is 
susceptible  of  irrigation  under  his  system. 

While  it  is  true  that  water  may  be  appro- 
priated for  sale,  rental,  or  distribution,  and 
while  it  has  been  said  that  a  use  "for  tbe 
purposes  of  rental  and  sale  of  the  water 
•  •  •  is  beneficial  under  the  very  terms 
of  the  Constitution  itself,"  this  does  not 
mean  that  the  mere  fact  that  the  declared 
purpose  of  the  attempted  appropriation  is 
sale,  rental,  and  distribution  warrants  the 
appropriation  of  more  water  than  is  rea- 
sonably necessary  for  the  proper  demands 
of  those  for  whose  ultimate  use  it  is  appro- 
priated. For  instance,  if  the  appropriation 
be  for  the  purpose  of  the  sale  and  distribu- 
tion of  water  to  the  owners  of  land  in  a  dis- 
trict comprising,  say,  20,000  acres,  for  the 
irrigation  of  said  lands,  a  taking  of  twice 
the  amount  of  water  reasonably  necessary 
for  the  Irrigation  of  all  of  said  land  would 
not  appear  to  be  warranted  any  more  In  tbe 
case  of  the  approprlator  for  sale  and  distri- 
bution than  it  would  be  If  all  of  said  owners 
had  united  in  an  attempted  appropriation  of 
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the  same.  The  ultimate  beneficial  nse  In 
each  case  Is  the  same,  the  Irrigation  of  such 
lands  and  the  inteipositlon  of  an  agency 
each  as  a  corporation  formed  for  the  pur- 
pose of  appropriating  and  dlstribnting  for  a 
compensation  the  water  for  sach  beneficial 
Tise  should  not  make  any  difference  In  the 
respect  suggested.  In  neither  case  should 
tbere  be  held  to  be  warrant  for  the  taking 
of  more  ^ater  than  Is  reasonably  necessary 
for  the  ultimate  use  for  which  the  appropria- 
tion Is  made,  viz.,  the  irrigation  of  such  body 
of  lands.  This  would,  appear  to  .be  very 
plain  as  to  a  case  such  as  we  have  suggested. 
And,  as  we  look  at  It,  such  substantially  Is 
the  case  made  by  the  findings  before  us.  All 
of  the  water  diverted  and  sold  by  defendant 
has  not  been  reasonably  necessary  for  the 
ultimate  purpose  for  which  It  was  appro- 
priated, vlB.,  the  irrigation  of  the  lands  for 
the  Irrigation  of  which  the  water  has  been 
diverted.  We  are  speaking  of  the  case  as  It 
appears  to  us  from  the  findings,  and  entire- 
ly without  regard  to  the  evidence.  We  axe 
also  speaking  entirely  without  regard  to 
the  guestlon  of  what  is  a  reasonable  time 
within  which  such  a  corporation  as  the  de- 
fendant may  apply  the  water  diverted  to  a 
beneficial  nse.  It  Is  conceded  by  counsel  for 
plaintiffs  that  the  water  so  being  applied  to 
a  beneficial  use  within  what  is  a  reasonable 
time  under  all  the  circumstances,  "title  by 
prescription  should  date  from  the  date  of 
diversion." 

We  are  of  the  opinion  that,  in  the  present 
condition  of  the  findings,  a  finding  on  the 
question  of  the  amount  of  water  reasonably 
necessary  for  the  Irrigation  of  the  lands  sup- 
plied by  defendant  with  water  for  irrigation 
was  essential,  and  that,  on  account  of  the  ab- 
sence thereof,  a  reversal  must  be  ordered. 

The  judgment  and  order  appealed  from  are 
reversed. 

We  concur:  SLOSS,  J.;  LOBIOAM,  J.; 
HENSHAW,  J.;    MELVIN,  J. 


SCHBLLIN  V.  NORTH  ALASKA  SALMON 
CO.    (8.  P.  6189.) 

(Supreme  Conrt  of  California.     Jan.  16,  1914. 
Rehearing  Denied  Feb.  13,  1914.) 

1.  Mabteb  and  Sbbvant  (i|  101, 102*)— Safe 
PI.ACK  or  WOBK. 

It  Is  the  duty  of  an  employer  to  make  and 
maintain  as  safe  a  place  of  work  as  la  reason- 
ably possible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  JIS  135,  171,  174,  17&-184, 
192;    Dec.  Dig.  Jf  101,  102.*] 

2.  Masieb  ANn  Sebvant  ({  219*)— Asbumed 
Risk — Knowi^dgb  of  Danoeb. 

An  employe  assumes  the  risk  of  Injury  from 
working  in  a  place  where  the  danger  is  so 
obvious  that  he  must  have  seen  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  610-624;  Dec.  Dig.  { 
219.*] 


8.  Masteb  and  Sbbtaut  d  281*)— AcnoH  wou 

INJTIBIES— SUTFICIXNOT  OF  EVIDENCK. 

Evidence  in  a  servant's  action  for  personal 
injuries  by  his  clothes  catching  on  a  set  screw 
of  a  revolving  shaft  while  attempting  to  adjust 
a  belt,  held  to  sustain  a  finding  that  plaintiff 
was  not  negligent  in  not  observing  the  set  screw. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  087-996;  Dec.  Dig.  f 
281.*J 

4.  Mabteb  and  Sebyaitt  (f  217*)— Absuked 
Risk— Application  of  Dootbine. 

The  rule  of  assumed  risk  does  not  apply 
where  the  danger  is  not  obvious,  or  is  unknown 
to  the  employ^,  and  the  employer  by  ordinary 
care  could  have  discovered  it_,  so  that  an  em- 
ployfi  was  not  bound  to  investigate  and  discover 
the  existence  of  a  dangerous  set  screw,  if  he 
did  not  know  thereof,  and  the  danger  therefrom 
was  not  obvious. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent   Dig.  f{  674-000;    Dec.  Dig.  { 

6.  Mastkb  and  Sebvant  (i  280*)— Injubies 

— JUBT  QlTESTION  —  CONTBIBTTTOBT  NeQU- 
OKNCX. 

In  a  servant's  action  for  injuries  by  his 
clothes  catching  on  a  set  screw  on  a  revolving 
abaft  while  attempting  to  adjust  a  belt,  the  qnes- 
tion  of  his  contributory  negligence  held  for  the 
jury  on  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1089.  1090,  1002-1132; 
Dec.  Dig.  I  289.*} 

6.  Mastkb  and  Sebtaht  (|  280*)— Just  Ques- 
tion—Contbibittobt  Neolioence. 

The  question  of  contributory  negligence  is 
usually  one  of  fact  and  is  only  a  question  of 
law  when  the  evidence  will  support  no  other 
legitimate  inference. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {|  1089,  1090,  1002-1132; 
Dec.  Dig.   i  280.*] 

7.  Afpbai.  and   Bbbob  (I  1050*)— Habuless 
Ebbob— Admission  of  Evidence. 

Any  error  in  admitting  evidence,  in  an  em- 
ploye's action  for  personal  injuries  while  ad- 
justing a  belt,  that  plaintiff  had  seen  other  em- 
ployes pat  belts  on  moving  pulleys  was  harmless 
to  defendant  where  all  of  the  witnesses  testified, 
without  objection,  that  it  was  proper  for  an 
experienced  person  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  1068.  1069,  4153-4167, 
4166;   Dec  Dig.l  1080.*] 

8.  Mastbb  and  Sxbvant  ((  296*)— Injubies— 
Instbuctionb. 

An  instruction  in  an  employe's  action  for 
personal  injuries  by  clothes  catching  on  a  set 
screw,  that,  if  "plaintiff  did  not  know  and  'did' 
not  in  the  exercise  of  ordinary  care  discover  the 
existence  of  the  set  screw,"  etc.,  was  not  errone- 
ous, on  the  ground  that  an  employe  is  charged 
with  knowledge  of  what  he  "could  have"  dis- 
covered, instead  of  what  he  did  discover;  the 
expressions  meaning  substantially  the  same. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1108-1179;  Dec.  Dig.  I 
295.*] 

9.  Tbial  (I  252*)— Injubies— Instbuctionb  — 
Applicabilitt  to  Evidence. 

Where  there  was  evidence,  in  an  employe's 
action  for  injuries  by  being  caught  on  a  set 
screw  while  adjusting  a  belt  on  a  moving  pulley, 
that  plaintiff's  superintendent  had  told  plaintiCf 
that  It  was  proper  to  put  a  belt  on  a  moving 
pulley,  a  requested  charge  that,  if  a  certain  fel- 
low servant  taught  plaintiff  to  put  the  belt  on  a 
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moTioK  pnlley,  defendant  waa  not  liable  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  505,  696-612 ;   Dec.  Dig.  {  262.*] 

10.  TbIAL  (g  2o2*)— iNJtTRIES  TO  Sbbtant— IN- 

8TBUCTI0NS— Applicability. 

A  requested  charge,  in  an  employe's  action 
for  personal  injuries,  that,  if  a  certain  fellow 
servant  taught  plaintiff  to  put  a  belt  on  a  mov- 
ing pulley,  defendant  vras  not  liable  for  result- 
ing injuries  was  erroneous  in  assuming  that  the 
putting  of  the  belt  on  the  pulley  was  improper 
when  the  evidence  did  not  show  that  fact. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  $§  505,  096-612 ;    Dec  Dig.  {  252.*] 

11.  Trial  (|  251*)— Injukiks  to  Sebvant  — 
instbuctionb — applicability  to  issues.  ' 

A  requested  charge,  in  an  employe's  action 
for  injuries  by  bis  clothing  catching  on  a  set 
screw  on  a  revolving  shaft,  that  defendant  was 
not  bound  to  "guard  or  protect"  the  set  screw 
was  properly  refused,  if  it  meant  that  defendant 
was  not  bound  to  cover  the  shaft  and  screw 
with  a  casing  or  guard;  there  being  no  con- 
tention that  defendant  was  under  such  duty. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  587-596;   Dec.  Dig.  g  251.*] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
John  Hunt,  Judge. 

Action  by  Otto  Schellln  against  the  North 
Alaska  Salmon  Company.  From  a  judgment 
for  plaintiff,  and  an  order  denying  a  motion 
for  new  trial,  defendant  appeals.    Affirmed. 

LiUenthal,  McEInstry  ft  Raymond  and  D. 
Freidenricb,  all  of  San  Francisco,  for  appel- 
lant F.  R.  Wall  and  I.  F.  Chapman,  both  of 
San  Francisco,  for  respondent 

MELVIN  J.  The  plaintiff  was  given  a 
verdict  for  |4,800  by  way  of  compensation 
for  injuries  received  while  In  the  employ  of 
the  defendant  corporation.  These  appeals 
are  by  the  latter  from  the  Judgment,  and 
from  an  order  denying  its  motion  for  a  new 
triaL 

In  1910  the  plaintiff,  who  was  a  sailor,  was 
employed  by  defendant  to  go  to  Alaska,  and 
there  to  work  at  the  cannery  belonging  to 
the  defendant.  He  entered  the  service  of  his 
employer  at  San  Francisco,  and  shipped  as 
a  "fish  dock"  man.  His  first  work  in  the 
cannery  was  repairing  the  iron  crates  in 
which  the  cans  were  to  be  packed  before  they 
were  put  through  the  cooking  process.  He 
was  employed  In  that  manner  for  about  two 
weeks.  Then  he  was  re<}uired  to  watch  a 
"solder  wli)er";  his  duty  being  to  observe 
the  cans  go  through  the  machine,  and  to 
stop  it  If  anything  went  wrong.  He  spent 
about  two  weeks  at  that  work,  and  was  then 
sent  to  the  fish  dock  to  clean  part  of  the 
machinery  there.  At  this  task  two  weeks 
more  were  consumed.  The  shafting  at  the 
fish  dock  was  in  place  when  the  plaintiff 
went  there,  and  be  was  engaged  upon  the 
four  fish-cleaning  machines  which  were  un- 
der a  shed  there,  and  he  was  not  cleaning  all 
of  the  machinery.  It  is  true  that  plaintiff 
had  shipped  as  a  "fish  dock  map,"  and  knew 


that  he  would  be  required  tD  run  a  gasoline 
engine,  yet,  as  he  testified,  he  had  no  expe- 
rience prior  to  that  time  with  such  an  en- 
gine. Before  he  was  put  to  work  his  igno- 
rance was  well  known  to  the  defendant,  be- 
cause engineers  in  the  employ  of  the  ooipora- 
tlon  instructed  him  In  the  matter  of  operat- 
ing the  gasoline  engines  which  drove  the 
flsh-cleanlng  machinery.  There  was  also 
abundant  evidence  to  Justify  the  Inry  in  con- 
cluding that  the  plaintiff  had  been  lnstruc^ 
ed  in  the  method  of  putting  a  belt  upon  tlie 
pulley  while  the  machinery  was  in  motion— 
and  only  in  that  way — so  that  the  turning 
of  the  pulley  would  draw  the  belt  into  place 
when  it  was  held  In  the  proper  manner 
against  the  side  of  the  pulley.  It  was  also 
in  evidence  that  one  man  could  put  a  belt  on 
the  pulley  when  the  machinery  was  in  mo- 
tion, but  that  it  took  two  men  to  do  the  same 
thing  when  the  machinery  had  stopped. 

The  plaintiff  was  in  charge  of  the  ma- 
<dilnery  in  the  shed  where  the  process  of  fish 
cleaning  was  being  carried  on,  and  be  notic- 
ed that  the  belt  had  slipped  off  a  pulley. 
This  was  a  belt  by  which  a  grindstone  was 
usually  operated.  The  pulley  in  question 
was  attached  to  a  shaft  about  12  feet  above 
the  floor,  and  was  distant  about  2  feet  firom 
a  partition.  Just  below  the  shaft  at  a  dis- 
tance of  about  2  feet  there  was  a  running 
board.  The  plaintiff  placed  a  ladder  against 
the  running  board,  2  to  4  feet  from  the  pul- 
ley, and  ascended  to  the  running  board. 
He  was  proceeding  to  adjust  the  belt  in  the 
manner  in  which  he  had  been  instructed  to 
perform  that  duty  when  his  clothing  waa 
caught  by  a  set  screw  which  projected  aboat 
three-fourths  of  an  Inch  from  a  collar  that 
was  on  the  shafting,  and  he  was  first  twist- 
ed around  the  shafting,  and  then  thrown  to 
the  floor  with  great  violence,  sustaining  In- 
juries of  a  very  serious  character.  The  col- 
lar and  the  set  screw  that  caught  plalnti<rs 
clothing  were  about  18  inches  from  the  pal- 
ley  upon  which  he  was  endeavoring  to  re- 
adjust the  belt,  and  that  was  very  near  tbe 
partition.  The  diameter  of  the  collar  was  3 
or  3%  Inches.  Plaintiff  had  never  before 
been  required  to  put  that  belt  on  tbe  pul- 
ley, and  had  never  seen  the  set  screw  on 
the  collar.  It  was  In  evidence  that  the  set 
screw  could  not  be  seen  when  tbe  machinery 
was  In  motion. 

Appellant  contends  that  it  was  not  its  duty 
to  box  the  shaft,  or  otherwise  to  prortde 
against  the  projecting  of  the  set  screw ;  that 
it  had  no  knowledge  of  the  existence  of  tbe 
set  screw;  that  plaintiff  and  defendant 
had  the  same  means  of  knowledge  of  tlie 
danger ;  that  plaintiff's  duties  required  Uia 
to  become  familiar  with  the  machinery;  that 
he  assumed  the  risks  of  his  employment; 
that  he  was  guilty,  as  matter  of  law,  of 
contributory  negligence  In  attempting  to  put 
a   belt  on  a   rapidly  moving  pulley;   and 
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that  defendant  Is  relieved  from  liability  un- 
der the  "fellow  servant"  doctrine. 

[1]  Even  U  it  was  not  the  defendant's  du- 
ty to  box  the  machinery,  It  mnst  be  con- 
ceded that  the  plaintiff  was  entitled  to  a 
reasonably  safe  place  In  which  to  work.  The 
pulley  was  so  located  that  the  belt  could  not 
well  be  adjusted  by  a  person  standing  on 
the  ladder  except  by  a  left-handed  man. 
While  the  running  board  18  Inches  wide  was 
not  the  safest  place  in  the  world,  it  was 
the  only  place  from  which,  under  the  exist- 
ing conditions,  plaintiff  could  adjust  the  belt 
The  collar  and  set  screw  performed  no 
•  functions.  Their  presence  at  that  place  made 
it  one  of  great  danger  to  plaintiff,  and  it 
was  defendant's  duty  to  make  and  to  main- 
tain there  as  safe  a  place  as'  reasonably 
was  possible.  Erelgh  v.  Westlnghouse  C.  K. 
Co.,  214  U.  S.  256,  29  Sup.  Ct.  619,  53  L.  Ed. 
984;  Jacobson  t.  Oakland  Meat,  etc.,  Co., 
161  Cal.  432,  119  Pac.  653,  Ann.  Cas.  1913B, 
1194,  and  cases  there  cited. 

[2]  The  shafting  had  been  erected  before 
plaintiff  was  put  to  work.  Of  course,  if  there 
had  been  a  danger  so  obvious  that  plaintiff 
must  have  seen  it,  and  assumed  the  risk  of 
working  in  proximity  to  it,  he  could  not  re- 
cover. 

[3]  It  was  for  the  Jury  to  say  whether  or 
not  under  all  of  the  circumstances  plaintiff 
was  bound  to  observe  the  set  screw  attached 
to  the  collar  more  than  5  feet  above  his  head 
as  be  worked  on  the  floor  of  the  shed — a 
menace  which  was  shut  off  from  all  possible 
observation  from  many  parts  of  the  building 
by  the  running  board  beneath  it,  and  ren- 
dered Invisible  by  the  rapid  motion  during 
the  time  when  the  machinery  was  in  opera- 
tion. We  cannot  say,  as  a  matter  of  law, 
tliat  the  Jury  incorrectly  decided  this  ques- 
tion In  plaintiff's  favor. 

[4]  If  plaintiff  was,  as  lie  testified,  igno- 
rant of  the  existence  of  the  set  screw,  he  was 
under  no  obligation  to  investigate.  Majors 
v.  Connor,  162  CaL  135,  121  Pa&  371.  The 
rule  of  assumption  of  risk  by  an  employe 
does  not  apply  where  the  danger  Is  not  obvi- 
ous, where  it  is  unknown  to  the  employe, 
and  where  by  the  exercise  of  ordinary  care 
the  employer  could  bave  discovered  and  re- 
moved it.  Brown  v.  Sharp-Hansen  Con.  Co^ 
169  Cal.  94,  112  Faa  874. 

To  the  point  made  by  appellant  that  plain- 
tlfl  bad  equal  means  with  it  of  knowing  of 
the  existence  of  the  projecting  set  screw,  the 
obvious  answer  is,  first,  that  the  machinery 
was  installed  before  plaintiff  went  to  work, 
and  that  the  shaft  was  not  easily  observable 
by  him,  and  second,  that  unless  he  was 
charged  with  the  duty  of  keeping  that  very 
place  sate,  nixtn  his  employer  rested  that  ob- 
ligation. 

[i,  i]  Nor  was  the  plaintiff  guilty,  as 
matter  of  law,  of  contributory  negligence. 
Whetber  or  not  a  plaintiff  is  guilty  of  con- 
tribntozy   negligence  is  usually  a  question 


of  fact.  It  is  a  question  of  law  only  when 
the  evidence  will  support  no  other  le^timate 
inference  than  that  the  plaintiff  was  guilty 
of  contributory  negligence  Zlbbell  v.  South- 
em  Pat  Co.,  160  Cal.  240,  116  Pa&  613. 
The  evidence  was  conflicting.  Plaintiff  testi- 
fied that  he  had  been  instructed  to  put  a 
belt  on  a  moving  pulley  in  case  of  necessity. 
Williams,  the  foreman  of  the  defendant  cor- 
poration, denied  this;  but  the  superintend- 
ent, Bfr.  Hale,  admitted  that  he  himself  fre- 
quently replaced  a  belt  on  a  running  pulley, 
although  he  said  that  he  had  forbidden  plain- 
tiff to  do  the  same  thing.  Confronted  with 
this  conflict  of  testimony,  we  cannot  say  that 
the  Jurors  were  mistaken,  particularly  in  view 
of  the  statement  prepared  shortly  after  the 
accident  by  Mr.  Searle,  one  of  the  employes 
of  the  defendant,  that  the  injury  was  not 
caused  by  a  violation  of  rules,  and  that  no 
special  caution  had  been  given  to  the  injured 
person  in  relation  to  his  duties. 

The  f^low  servant  doctrine  does  not  ap- 
ply. Plaintiff  was  alone  in  the  shed  at 
the  time  of  the  accident  But  It  is  argued 
that  he  pursued  the  Incorrect  method  of  put- 
ting on  the  belt  while  the  machinery  was 
moving,  through  the  advice  of  Walsh,  a  fel- 
low servant,  and  that  therefore  he  cannot  re- 
cover; but,  from  plaintiff's  testimony,  which 
the  Jury  accepted  as  true,  plaintiff's  fore- 
man, his  acknowledged  superior,  had  in- 
structed him  how  to  replace  a  belt  upon  a 
moving  pulley. 

[7]  Over  the  objection  of  defendant's 
counsel,  plaintiff  was  permitted  to  testify 
that  he  had  seen  other  employes  of  the  de- 
fendant company  put  belts  upon  moving  pul- 
leys. Appellant  insists  that  the  admission 
of  this  evidence  was  erroneous,  because  it  was 
not  shown  that  the  acts  of  these  fellow  serv- 
ants of  plaintiff  were  authorized.  In  any 
event  defendant  was  not  harmed,  because  all 
of  the  witnesses  testified,  without  objection, 
that  it  was  proper  for  an  experienced  i)er- 
son  to  put  on  the  belting  while  the  shaft  was 
revolving. 

[I]  Certain  objections  were  made  to  the 
giving  of  some  instructions  and  the  refusal 
to  give  others.  We  liave  found  no  error 
in  any  of  the  rulings  assailed.  The  only  ob- 
jection discussed  in  detail  is  a  mere  verbal 
criticism.  The  language  of  the  Instruction 
was:  "If  you  find  •  •  •  that  the  plain- 
tiff did  not  know  and  did  not  In  the  ex- 
ercise of  ordinary  care  discover  the  exist- 
ence of  the  set  screw,"  eta  Appellant  as- 
serts that  the  test  is  not  what  the  employe 
did  discover  but  what  he  could  havq  discov- 
ered by  the  use  of  ordinary  care  and  dili- 
gence. The  meaning  Is  substantially  the 
same.  If  one  exercises  ordinary  care  to  do 
a  thing,  and  does  not  accomplish  It,  then 
it  is  plain  that  he  cannot  accomplish  li 
by  the  use  of  ordinary  care.  Of  the  other 
Instructions  which  were  offered  and  refused, 
one  was  given  in  substance  elsewhere. 
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[1, 10]  Anoither  Instrnctlon  was  In  effect 
that.  If  Walsh,  a  fellow  servant,  taught 
plaintiff  to  put  the  belt  on  a  moving  pallet, 
defendant  was  not  liable  for  the  result  of 
sach  instnictloD.  This  was  too  broad  a  state- 
ment, and,  moreover,  was  not  jnstifled  by 
the  record.  Walsh  was  in  charge  of  the  ma- 
chinery, as  he  testified.  He  seems  to  have 
occupied  a  position  superior  to  that  of  plain- 
tiff; but,  be  that  as  it  may,  the  instruction 
did  not  call  the  Jury's  attention  to  the  fact 
that.  If  the  superintendent's  teaching  had 
been  the  same  as  Walsh's  (and  plaintiff  so 
testified),  the  plaintiff  would  have  been  Jus- 
tifled  in  believing  that  it  was  perfectly  prop- 
er to  put  a  belt  on  a  moving  pnlley.  The 
instruction  was  rightly  rejected,  because  It 
assumed  that  puttLog  a  belt  on  a  moving  pul- 
ley was  improper — something  by  no  means 
proven. 

[11]  The  last  offered  instruction  mentioned 
in  the  briefs  was  one  which  the  court  prop- 
erly refused  to  give.  By  it  the  Jury  would 
have  been  told  that  defendant  was  under  no 
iuiy  "to  guard  or  protect"  the  set  screw  on 
the  shaft  If  by  this  defendant  meant  there 
was  no  duty  resting  upon  it  to  cover  the 
shaft  and  set  screw  with  casing  or  guard, 
there  was  no  necessity  for  the  instruction. 
There  was  no  contention  nor  suggestion  that 
defendant  owed  such  a  duty  to  Its  servant 

The  Judgment  and  order  &re  aflSrmed. 

We  concur:   HBNSHAW,J.;  LOBIGAN.X 


CDBTIS  V.  UNITED  TRANSFER  CO. 

(S.  F.  6608.) 

(Supreme  Ck>nrt  of  California.    Jan.  10,  1814.) 

1.  Cabbiebs  (S  165*)— Contract  Liiotationb 
—Notice. 

The  knowledge  of  the  limitation  which  will 
bring  a  case  within  Civ.  Code,  §  2176,  provid- 
ing that  a  consignor,  by  accepting  a  contract 
of  carriage  with  knowledge  of  its  terms,  as- 
sents to  uie  limitations  on  the  carrier's  Uaoili^ 
therein  contained,  may  be  constructive  as  w^ 
as  actual. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  677,  679,  682-685,  681-696;  Dec. 
Dig.  f  155.*] 

2.  CaBBIKBB   ({    155*)— CONTBAOT   laiaTATIONB 

—Nones— QuitsnoN  fob  Jubt. 

The  mere  acceptance  of  a  receipt  con- 
taining a  Umitation  on  the  amount  of  the  car- 
rier's liability  will  not,  as  a  matter  of  law, 
charge  the  consignor  mth  Imowledge  of  such 
limitation,  within  Civ.  Code,  §  2176,  providing 
that  a  consignor,  by  accepting  a  contract  of 
carriage  with  knowledge  of  its  terms,  assents 
to  any  limitation  on  the  amount  of  the  carrier's 
liability  therein  contained ;  and  hence  a  com- 
plaint was  not  demurrable  because  it  alleged 
plaintiff's  acceptance  of  such  a  receipt 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |i"677,  679,  682-685,  691-696;  Dec 
Dig.  {  m*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  John 
Hunt  Judge. 


Action  by  lisbetb  H.  Curtis  against  the 
United  Transfer  Company,  a  corporation. 
From  a  Judgment  for  defendant,  plalntlfl  ap- 
peals.   Reversed,  with  directions. 

Perry  Evans,  of  San  Francisco,  for  appel- 
lant H.  H.  Davis,  of  San  Francisco,  for  te- 
spondent 

LORIUAN,  J.  This  Is  an  appeal  from  a 
Judgment  against  plaintiff  on  refusal  to 
amend  after  demurrer  was  sustained  to  her 
complaint  The  Judgment  was  affirmed  by 
the  District  Court  of  Appeal  for  the  Ilrst 
district  and  a  further  hearing  granted  by 
this  court 

The  action  was  to  recover  $414.35  as  dam- 
ages for  the  loss  of  a  trunk  and  its  contents 
delivered  at  the  dty  of  Oakland  by  plaintiff 
to  defendant  a  common  carrier,  for  carriage 
to  her  address  in  the  dty  of  Berkeley. 

The  complaint  alleged  that  plaintiff  deliv- 
ered the  trunk  to  defendant  who  gave  her  a 
receipt  therefor  upon  a  printed  form;  that 
she  did  not  read  the  receipt  or  form  or  know 
what  was  written  or  printed  thereon,  except 
that  she  read  her  name  written  thereon,  un- 
til long  after  the  loss  of  the  trunk.  It  U 
then  alleged  that  there  was  printed  upon  the 
said  receipt  a  statement  commencing  witb 
the  words,  "Read  condlttons  of  this  contract" 
and  limiting  the  liability  of  the  defendant  for 
the  loss  of  the  trunk  and  its  contents  through 
the  negligence  of  the  defendant  to  the  sum  of 
$50  unless  otherwise  specially  agreed  in  writ- 
ing and  the  extra  risk  paid  for.  The  com- 
plaint further  alleged:  "That  the  said  state- 
ment was  entirely  in  fine  print,  and  that  eacb 
letter  of  each  word  thereof.  Including  the  said 
.words,  'Read  conditions  of  this  contract'  was 
less  than  one-sixteenth  of  an  Inch  in  hdght 
and  less  than  one-sixteenth  of  an  Inch  in 
width;  that  the  plaintiff  had  no  knowledge 
or  notice  of,  or  any  reason  or  cause  to  know, 
the  terms  of  the  said  purported  contract  or 
any  thereof,  or  the  nature  or  purpose  of  the 
said  terms  or  any  thereof,  or  that  said  re- 
ceipt contained  or  purported  to  coutain  the 
terms  of  said  contract  of  carriage,  or  any 
thereof,  until  long  after  .the  said  loss  of  tbe 
said  trunk  and  contents  by  the  defendant" 
The  demurrer  was  for  want  of  Jurisdiction 
and  want  of  facts. 

It  is  provided  by  section  2176  of  the  Olvii 
code  that  "a  passenger,  consignor  or  con- 
signee, by  accepting  a  ticket,  bill  of  lading,  or 
contract  for  carriage,  with  a  knowledge  <rf  its 
terms,  assents  •  *  *  to  the  limitation  stated 
therein  upon  the  amount  of  the  carrier's  lia- 
bility In  case  property  ♦  •  •  is  lost  or 
Injured.    •    •    •» 

The  demurrer  to  the  complaint  was  sus- 
tained on  the  theory  that,  upon  the  facts 
pleaded  in  the  complaint,  plaintiff  must  be 
deemed  as  matter  of  law  to  have  had  con- 
structive notice  of  the  conditions  of  Umitation 
In  the  contract  and  was  bound  by  them.  Tbls 
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condnslon  was  reached  by  applying  to  the 
facts  pleaded  the  roles  laid  down  In  sections 
18  and  19  of  the  Civil  Code ;  the  one  declar- 
ing that  notice  Is  actual  or  oonstructlTe,  con- 
structiTe  notice  being  such  notice  as  is  Im- 
plied by  law,  the  other  declaring  that  one 
who  has  actual  notice  of  drcumatances  suf- 
ticient  to  put  a  prudent  person  on  Inquiry  as 
to  a  particular  fact  has  constructive  notice 
of  sach  fact  when,  by  pursuing  such  inquiry, 
he  might  have  learned  it  The  reasoning  Is 
that,  as  the  plaintiff  pleaded  no  fraud,  deceit, 
or  artifice  resorted  to  by  defendant  to  pre- 
vent her  reading  the  receipt  or  contract  which 
was  delivered  to  her,  she  should,  as  a  prudent 
person,  have  done  so;  that  if  she  had  she 
would  have  known  that  it  was  a  contract  lim- 
iting the  liability  of  defendant;  that,  apply- 
ing the  sections  as  to  constructive  notice,  she 
must  be  deemed,  as  a  matter  of  law,  to  have 
had  all  knowledge  she  would  then  have  ac- 
quired, and  cannot  now  assert  her  failure  to 
read  it  or  ignorance  of  Its  contents  to  over- 
come the  legal  effect  of  the  paper  as  a  con- 
tract between  the  defendant  and  herself. 

[1]  It  is  conceded  by  appellant,  with  re- 
spect to  section  2176  of  the  Civil  Code,  that 
the  knowledge  of  the  limitation  which  wlU 
bring  the  case  within  the  terms  of  that  sec- 
tion may  be  constructive  as  well  as  actual. 
MerrlU  v.  Paclttc  Transfer  Co.,  131  CaL  582, 
63  Pac.  915. 

[2]  What  she  contends  for,  however,  Is  that 
under  the  facts  pleaded  in  the  complaint  the 
question  of  constructive  notice  was  a  matter 
for  the  Jury  and  not  a  question  for  the  court 
as  a  matter  of  law.  We  think  this  conten- 
tion of  appellant  is  correct 

It  is  true,  as  a  general  rule,  that  a  shipper 
or  consignor  who  accepts  a  bill  of  lading  or 
receipt  confaining  the  terms  of  a  contract  of 
carriage  from  the  carrier  without  objection 
assents  to  it  and  Is  bound  by  Its  terms  whether 
he  has  knowledge  of  them  or  not  under  the 
rule  of  constructive  notice.  But  we  do  not 
think  this  general  rule  has  any  application 
under  section  2176  of  the  Code.  In  our  opin- 
ion that  section  provides  a  rule  directly  to 
the  contrary.  It  declares  that  a  consignor  as- 
sents to  the  limitation  only  by  accepting  the 
contract  with  knowledge  of  the  terms  of  limi- 
tation. The  mere  taking  and  retention  by 
the  consignor  of  a  paper  containing  snch 
terms  of  limltatioB  of  liability  does  not  of  it- 
self amount  to  assent  to  them  because  the 
section  expressly  declares  it  shall  not  In 
the  absence  of  a  special  contract  limiting  the 
amount  of  the  liability,  the  carrier  would  be 
responsible  under  its  common-law  liability 
for  the  full  value  of  the  property  delivered 
to  it  for  carriage  and  lost,  and,  while  it  may 
limit  that  liability  by  special  contract  still, 
under  the  section  under  consideration,  this 
is  only  effected  when  such  special  contract 
is  accepted  by  the  shipper  or  consignor  with 
knowledge  of  the  terms  of  limitation.  Knowl- 
edge by  the  consignor  of  the  limitation  is  es- 
sential to  the  legal  efficacy  of  such  a  q)ecial 


contract  a  fact  upon  which  it  can  alone  be 
sustained  whether  such  fact  appears  by  evi- 
dence of  express  information  had  by  him  of 
the  contents  of  the  receipt  or  contract  when 
It  was  received,  and  hence  actual  notice,  or 
whether  by  proof  of  circumstances  surround- 
ing its  receipt  and  constituting  constructive 
notice.  If,  under  the  section,  it  may  be  de- 
clared by  the  court  as  matter  of  law  from  the 
fact  pleaded  of  the  acceptance  merely  of  a 
receipt  embodying  the  terms  of  limitation  set 
out  in  the  complaint  that  the  plaintiff  there- 
by had  constructive  notice  of  the  limitation 
of  liability,  and  hence  knowledge  of  it  which 
bound  her,  then  there  was  little  need  of  the 
statute  declaring  that  assent  to  the  limitation 
followed  only  "by  accepting  (the  paper)  with 
a  knowledge  of  Its  terms."  If  she  had  actual 
knowledge  of  its  terms  when  she  accepted  U, 
of  course  she  was  bound  under  the  provisions 
of  the  section,  but  under  the  theory  of  re- 
spondent, if  she  did  not  have  knowledge  of 
the  terms  she  Is  bound  anyway,  because,  as 
matter  of  law,  by  merely  accepting  it  she 
had  constructive  notice  of  Its  terms,  which 
amounts  to  the  same  thing.  We  cannot  agree 
with  this  view  and  are  satisfied  that  under 
the  section,  whether  the  acceptance  of  such 
a  receipt  or  paper  by  the  consignor  was  with 
knowledge  of  its  terms  or  not  (that  is,  wheth- 
er it  was  accepted  with  actual  knowledge  or 
under  such  circumstances  as  constituted  con- 
structive notice  or  knowledge  in  contempla- 
tion of  law),  was  a  question  of  fact  for  the 
Jury  and  not  a  matter  of  law  for  the  court. 
Mere  acceptance  is  not  the  controlling  ques- 
tion. The  section  assumes,  in  providing  what 
shall  constitute  assent  that  there  has  been 
an  acceptance;  that  is,  the  carrier  delivered, 
and  the  consignor  received,  the  paper.  The 
controlling  question  Is:  Was  there  an  ac- 
ceptance with  knowledge  of  the  terms  of  the 
Umltation  of  liability?  This  is  to  be  deter- 
mined not  merely  from  acceptance  but  from 
a  consideration  of  all  the  circumstances,  in- 
cluding acceptance,  surrounding  the  transac- 
tion between  the  parties  at  the  time  the  receipt 
was  given  and  taken.  From  these  it  is  for 
the  Jury  to  determine  whether  the  plaintiff 
had  actual  knowledge  that  the  paper  was  a 
contract  when  she  rec^ved  it  or,  if  not 
whether  the  drcumatances  under  which  she 
received  it  were  such  as  put  her  on  notice  of 
the  contents  of  the  instrument,  constructive 
notice  or,  as  that  term  imputes,  knowledge 
Implied  by  law.  This  question  can  properly 
be  submitted  to  the  Jury  under  appropriate 
Instructions  on  the  subject,  embradng  the 
rule  as  to  constructive  notice,  and  the  Jury 
determine  the  fact  as  we  think  it  is  its  prov- 
ince to  do. 

While  citing  a  number  of  cases  from  other 
Jurisdictions  to  sustain  the  general  rule  re- 
lied on  that  knowledge  of  the  terms  of  a  con- 
tract is  to  be  imputed  as  matter  of  law  under 
the  role  of  constructive  notice  from  its  ac- 
ceptance by  the  consignor,  it  is  conceded  by 
respondent  that  this  rule  has  been  so  far  de- 
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parted  from,  In  cases  where  a  traveler  delivers 
bis  baggage  to  a  local  express  company  and 
receives  a  receipt  or  contract  embodying 
terms  of  limitation  in  favor  of  the  company, 
that  it  Is  then  a  question  for  the  Jury  to  say 
whether  the  circumstances  of  the  acceptance 
of  the  receipt  or  contract  by  the  traveler  were 
such  as  to  put  blm  on  notice  of  the  contents 
of  the  receipt.  Several  cases  are  cited  which 
are  claimed  to  recognize  this  departure  from 
the  general  rule,  among  others  our  own  case 
of  Merrill  v.  Padflc  Transfer  CO.,  supra.  But 
In  the  Merrill  Case,  where  this  section  2176 
was  under  consideration,  nothing  was  said  of 
any  distinction  existing  under  it  between 
cases  where  a  traveler  took  the  receipt  and 
those  cases  where  It  was  taken  by  other  class- 
es of  consignors.  It  was  simply  an  incident 
in  the  case  that  the  plaintiff  there  was  a  trav- 
eler. No  question  of  any  distinction  for  that 
reason  was  involved,  and  none  of  the  cases 
cited  from  other  Jurisdictions  relied  on  in 
support  of  such  distinction  Involved  a  sec- 
tion similar  in  its  terms  to  our  section.  Our 
section  embraces  in  Its  application  all  con- 
signors, and  hence  there  can  be  no  distinction 
between  a  traveler  or  any  other  consignor. 
They  all  come  within  its  rule. 

As  to  the  Merrill  Case,  we  deferred  refer- 
ring to  it  until  considering  the  distinction 
which  respondent  assumes  it  declares  as  to 
the  application  of  the  section  between  travel- 
ers and  other  consignors.  It  not  only  does  not 
make  any  such  distinction  but  is  authority 
directly  to  the  proposition  that  the  question 
whether  a  consignor,  under  the  section,  has 
either  actual  or  constructive  notice  of  the 
terms  of  limitation  is  one  of  fact  for  the  Jury, 
to  be  determined  from  all  the  circumstances 
of  the  case. 

The  Judgment  is  reversed,  with  directions 
to  the  trial  court  to  overrule  the  demurrer 
to  the  complaint  and  allow  defendant  to  an- 
swer. 

We  concur:  MELVIX.  J.;  HENSHAW,  J.; 
SHAW,  J. ;  ANGELLOITI,  J. 


ROGERS  et  aL  t.  SCHLOTTERBACK  et  al. 

(S.   F.  6046.) 
(Supreme  Court  of  California,     Jan.  15,  1914.) 

1.  Wills  (5  58*)— Contbact  to  Make— Evi- 
dence—Sufficiency. 

In  a  suit  to  enforce  an  alleged  contract 
whereby  deceased  agreed  to  make  plaintiFs  in- 
testate bis  heir,  and  that  auch  intestate  should 
share  equally  with  deceased's  other  child,  evi- 
dence held  to  establish  the  agreement  and  the 
intestate's  compliance  therewith. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  §$  164,  165;    Dec.  Dig.  S  58.*] 

2.  Wills  <§  5S*)  — Contkaci  to  M.utK  — En- 

fOBCEUE.M. 

An  oral  agreement  to  moke  another  the 
promisor's  heir,  ui;tei]  updn  by  the  beneficiary, 
is   Li.f-'tceable,  aiid  tbe — • — "Imami)  m 
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not  apply  where  the  contract  was  fully  eie- 
cnted  by  the  beneficiary  long  before  their  en- 
actment. 

[Ed.  Note.— For  other  cases,  see  WUU,  Cent 
Dig.  H  164,  165;    Dec.  Dig.  {  5a*] 

3.  LnriTATioN  of  Actionb  (f  44*)— Accbtjal 
OF  Right  of  Action— Agseeicent  to  Mau 

A   WlIX. 

Where  a  father  agreed  that  a  child  whom 
he  adopted  should  be  ms  heir  and  share  eqnallj 
in  his  property  with  his  only  other  child,  a 
daughter,  and  before  his  death  transferred  part 
of  bis  property  to  his  daughter  and  graod- 
daughtcr,  no  right  of  action  accrued  on  behalf 
of  the  adopted  child  until  the  death  of  the  fa- 
ther without  making  the  disposition  of  bii 
property  agreed  upon,  and  hence,  though  the 
conveyance  was  made  many  years  before  bis 
death,  the  adopted  child's  right  to  set  aside 
at  his  adopted  father's  death  was  not  barred 
by  tbe  four  years'  limitation  of  Code  Cir.  Proc 
§  343. 

[Ed.  Note. — For  other  cases,  see  Ijmitation 
of  Actions,  Cent  Dig.  {§  220-230,  232;  Dec. 
Dig.  I  44.*J 

4.  EXECTTTOBS    AND    ADVINISTBATOBS    (|   438') 

—  Actions  —  Parties  —  Misjoinder  —  Ix- 

DITIDTTAI.  AND  REPRESENTATIVE  CaFACITT. 

Code  Civ.  Proc  {  385,  provides  that,  in 
case  of  the  death  of  a  party,  the  court  mar  al- 
low the  action  'to  be  continued  by  his  repre- 
sentative, and  section  1452  provides  that  the 
heirs  or  devisees  may  themselves,  or  jointl.r 
'n-ith  the  executor  or  administrator,  maiataio  an 
action  for  the  possession  of  real  estate  to  which 
their  ancestor  was  entitled.  An  adopted  child. 
who  was  entitled  to  be  made  a  joint  heir  of 
his  adoptive  father,  brought  an  action  to  set 
aside  conveyances  made  by  the  latter  before 
his  death,  and  before  the  cause  was  tried  the 
child  also  died.  Held,  that  there  was  no  mis- 
joinder of  actions  in  allowing  the  action  to  be 
continued  by  the  child's  administrator  in  both 
his  representative  and  individual  capacity:  it 
appearing  that  he  was  an  heir  of  sach  child. 

(Eld.  Note. — For  other  cases,  see  Eieciiton 
and  Administrators,  Cent.  Dig.  U  lT65-liS5, 
1790;    Dec  Dig.  {  438.*] 

5.  Executors  and  ADinNisntATOBS  (S  315*)- 
DiSTRiBDTiON— Effect. 

A  decree  distributing  the  estate  of  a  testa- 
tor is  not,  under  Code  Civ.  Proc.  $S  1666.  1667, 
relating  to  the  conclusiveness  of  such  decrees 
as  to  the  rights  of  heirs,  legatees,  or  densees, 
conclusive  against  tbe  right  of  an  adopted  child 
of  the  testator  to  enforce  an  oral  agreement 
whereby  the  testator  was  to  make  him  his  beir. 
[Ed.  Note.— For  other  cases,  see  Eiecntors 
and  Administrators,  Cent  Dig.  H  129^1314; 
Dec  Dig.  g  315.*] 

6.  Trial  (5  395*)—Findingb— Effect. 

Findings  which  are  immaterial  and  nnoec- 
essary  to  support  the  judgment  may  he  dis- 
regarded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  927-934,  939;    Dec  Dig.  {  395.»] 

7.  Wills  (|  67*)— Aoreement  to  Make— Ac- 
tions. 

In  a  suit  by  an  adopted  child  to  enforce 
an  oral  agreement  by  the  testator  that  be 
would  make  such  child  his  heir,  and  tbat  tbe 
child  would  share  equally  with  his  only  other 
child,  a  daughter,  it  is  not  a  condition  iH«ce- 
dent  to  the  setting  aside  of  conveyances  bs 
tbe  testiitor,  which  were  in  fraud  of  the  adopt- 
ed child's  rights,  that  his  claim  be  ascertained 
in  accord  with  Code  Civ.  Proc  i  1493,  relating 
to  the  presentation  of  claims  against  tbe  es- 
tates of  d'.'i  edents. 

Ed.  Xotf. — For  other  cases,  see  WiUs,  Cent 
:■  i%  17.-^-177;   Dec  Dig.  §  67.*] 

'^lj£.  &  Am.  Dig.  Key-No.  BftUa  A  Bw'rbdent 
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8.  Appeai  awd  Ebbob  (i  1078*)— Waivbb  ot 
E:brob8  in  Appeixatk  Coitbt. 

Matters  not  argued  in  an  appellant's  briet 
'Will  be  deemed  waived. 

[Ed.  Mote. — For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  f|  4256-1261;  Dec.  Dig.  S 
107&*] 

9.  Wnxa  (g  68*)  —  Aqbkemewts  to  Mask  — 

BVIDENCB— ADiaSSIBILITT. 

In  an  action  to  enforce  ao  agreement 
whereby  testator  was  to  make  an  adopted  child 
an  equal  heir  with  his  only  other  child,  evi- 
dence as  to  what  was  said  by  the  parties  at 
the  time  the  agreement  was  made,  and  evidence 
of  statements  of  the  testator's  wife  showing 
her  recognition  of  the  validity  of  the  agree- 
ment, is  admissible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  Sf  164,  105;    Dec.  Dig.  {  68.»] 

10.  WnxB  (5  68*)  —  Acnows  to  Bwfoece 
Agbeement  to  Make  —  Settino  Abide  of 
convetanoes. 

Where  a  testator,  who  had  agreed  that 
an  adopted  child  should  share  equally  with 
bis  only  other  child,  conveyed  land  to  his  nat- 
oral  daughter  and  granddaughter  in  fraud  of 
his  agreement,  it  cannot  be  held,  on  the  con- 
veyances being  set  aside,  that  the  testator  in- 
tended that  the  granddaughter  alone  should 
lose  the  property  conveyed,  bat  both  must 
equally  share  in  the  loss. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S§  178-182;   Dec.  Dig.  8  68.*] 

11.  EXECT7T0B8   AND   ADHINISTBATOBS   ({  453*) 

— Actions  by— Judgment. 

Where  an  action  is  revived  by  the  admin- 
istrator of  a  decedent,  who  was  also  one  of  the 
decedent's  heirs,  the  money  judgment  should 
run  in  favor  of  the  substituted  plaintifC  in  his 
representative  capacity. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  SS  1884-1908; 
Dec.  Dig.  i  453.*] 

Shaw,  3.,  dissenting. 

In  Bank.  Appeal  from  Saperior  Court, 
Sonoma  County ;  Emmet  Seawell,  Judge. 

Action  by  James  Taylor  Rogers,  revived 
in  the  name  of  Earle  E.  Rogers,  as  adminis- 
trator of  James  Taylor  Rogers,  deceased,  and 
others,  against  P.  L.  Schlotterback  and  oth- 
ers. From  a  judgment  for  plaintiffs,  defend- 
ants aiipeal.    Affirmed. 

T.  J.  Butts,  A.  B.  Ware,  and  Phil  Ware, 
all  of  Santa  Rosa,  for  appellants.  W.  F. 
Cowan,  of  Santa  Rosa,  for  respondents. 

ANOBLLOm,  3.  This  Is  an  action  brought 
against  the  grantees  and  distributees  of  Wil- 
liam H.  Rogers,  deceased,  and  P.  L.  Scblotter- 
back,  the  husband  of  one  of  said  grantees 
and  distributees,  to  specifically  enforce  an  al- 
leged oral  contract  made  by  said  William  H. 
Rogers  for  the  benefit  of  James  Taylor  Rog- 
ers, by  subjecting  certain  property  held  by 
such  grantees  and  distributees  to  the  claims 
of  said  James  Taylor  Rogers  under  said 
contract  The  action  was  commenced  by  said 
James  Taylor  Rogers,  but,  he  having  died, 
his  administrator  and  heirs  have  been  sub- 
stituted In  his  stead.  Judgment  went  for  the 
plaintiffs,  and  we  have  here  an  appeal  from 
such  Judgment  by  defendants  Sarah  F.  Car- 


ter and  Eirmah  E.  Schlotterback,  who  are  the 
grantees  and  distributees. 

The  learned  trial  Judge,  in  deciding  this 
case,  filed  a  written  opinion,  which  is  con- 
tained in  plaintiffs'  brief.  We  quote  there- 
from statements  as  to  the  facts  and  his  con- 
clusions therefrom,  which  were  embodied  in 
the  findings  subsequently  filed. 

"This  is  a  suit  in  equity.  It  is  brought  to 
enforce  an  alleged  oral  contract  made  in  the 
state  of  Missouri  in  1851  by  Preston  F.  Logan 
on  behalf  of  his  Infant  son,  Taylor  Logan 
(afterwards  James  Taylor  Rogers),  and  Wil- 
liam H.  Rogers  and  wife.  By  the  terms  of 
said  contract  it  is  claimed  that  said  William 
H.  Rogers  and  wife  promised  and  agreed  to 
rear,  educate,  love,  and  cherish  said  Taylor 
Logan,  and  upon  death  to  make  him  an  heir 
to  share  in  their  estate  equally  with  their 
daughter,  provided  they  could  be  given  the 
entire  and  exclusive  charge  and  custody  of 
said  Infant  They  were  given  said  custody 
of  the  child,  but  it  is  claimed  that  WUllam  H. 
Rogers  failed  to  perform  the  terms  or  do  the 
things  imposed  upon  him  by  said  contract,  fo 
wit,  to  make  said  James  Taylor  Rogers  as  an 
hdr  to  share  in  his  estate  equally  with  said 
daughter,  or  to  make  him  an  h^r  at  alL 
Mrs.  Rogers  died  in  1891.  William  H.  Rogers 
died  testate  In  this  county  in  1906.  Some 
time  prior  to  his  death,  in  1895,  he  made  a 
deed  of  gift  to  Sarah  F.  Carter,  his  daughter, 
and  Earmah  E.  Schlotterback,  his  grand- 
daughter, who  is  the  daughter  of  Sarah  E. 
Carter,  of  all  the  real  property  owned  by  him, 
reserving  unto  himself  a  life  estate.  The 
property  so  conveyed  is  farming  land  and 
consists  of  about  375.30  acres.  It  is  known 
as  the  Rogers  'home'  place. 

"In  1901  Bald  William  E.  Rogers  made  and 
executed  a  will,  which  has  been  admitted  to 
probate  In  this  court  By  the  terms  of  said 
will  he  bequeathed  to  Belle  Jamison  the  sum 
of  $300;  to  James  Taylor  Rogers,  whom  he 
therein  designates  as  his  'adopted  son,'  the 
sum  of  $5;  all  the  rest  and  residue  of  aald 
estate  Is  given  in  equal  shares  to  Sarah  K 
Carter  and  Eirmah  E.  Schlotterback,  his 
daughter  and  granddaughter,  resi>ectiyely. 
The  estate  consists  solely  of  personal  proper- 
ly, and  the  amount  left  for  distribution  was 
$2,054.2&  Mr.  Rogers  executed  the  will  by 
making  his  mark.  P.  L.  Schlotterback,  hus- 
band of*  Eirmah  E.  Schlotterback,  was  made 
executor  without  bonds. 

"Plaintiffs  seek  by  this  action  to  obtain  a 
decree  of  this  court  decreeing  that  James 
Taylor  Rogers,  in  pursuance  of  said  agree- 
ment, is  entitled  to  one-half  of  the  lands 
passed  by  said  deed  of  gift  and  that  the  same 
are  held  in  trust  by  the  defendants,  in  whose 
hands  they  still  remain,  for  the  use  and  bene- 
fit of  plaintiffs  and  for  general  relief,  etc. 
•    *    • 

"In  1836  Preston  F.  Logan  and  Nancy 
CockrlU  intermarried  in  the  state  of  Missouri. 
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•  •  •  To  Preston  r.  Logan  and  wife  were 
bom  four  sons;  Taylor  being  the  youngest 
The  latter  was  born  at  Lexington,  Mo.,  on 
August  7,  1848.  Three  months  later,  In  No- 
vember of  the  same  year,  his  mother  passed 
away,  leaving   the  father  with  four  sons. 

•  •    • 

"William  H.  Rogers  •  •  •  was  a  Ken- 
tu<^an  by  birth,  and  moved  to  Missouri  in 
early  days.  He  had  made  the  acquaintance 
of  the  Hardin  family' in  the  state  of  bis  na- 
tivity. In  1841,  in  the  state  of  Missouri,  he 
married  Irene  F.  Hardin,  of  whom  the  only 
living  brother  and  sisters  are  Henry  Andrew 
Hardin,  Mrs.  Sarah  A.  Hunt,  and  Mrs.  A.  E. 
Coz,  all  of  whom  were  witnesses  in  this  case. 

"In  1841  or  1842  there  was  born,  to  the 
union  of  Mr.  and  Mrs.  Rogers,  Sarah  Frances 
Rogers.  The  latter  was  five  or  six  years 
older  than  Taylor  Logan  or  James  Taylor 
Rogers,  as  be  afterwards  became  known. 
Imme^tely  upon  the  death  of  the  latter's 
mother,  the  infant  t^as  placed  in  the  custody 
of  Mis.  Crisp,  who  lived  with  her  family  in 
the  neighborhood  of  the  Logan  home.  The 
child  remained  with  the  Crisp  family  for  but 
a  little  while,  as  they  were  not  in  a  position 
to  care  for  it,  and  Mr.  and  Mrs.  Rogers  were 
exceedingly  anxious  to  secure  Its  custody. 
From  the  evidence  it  seems  that  the  Crisps 
received  compensation  for  keeping  and  car- 
ing for  the  Infant  That  Mr.  and  Mrs.  Rog- 
ers much  wished  for  the  custody  of  the  in- 
fant is  undeniable.  When  the  Infant  was 
but  a  few  months  old  William  H.  Rogers 
and  wife  succeeded  In  their  efforts  to  secure 
at  least  its  temporary  custody.  Mr.  Rogers 
went  to  the  Crisp  bouse  and  himself  carried 
It  to  his  home  on  a  plUow.  This  Incident  is 
graphically  related  by  Mrs.  A.  B.  Cox,  Mrs. 
Rogers'  sister,  who  lived  near  by,  and  was 
much  of  her  time  at  the  Rogers  home.  Sarah 
Frances  Carter,  who  is  now  the  surviving 
widow  of  the  late  Joseph  Carter  and  the 
mother  of  Mrs.  P.  L.  Schlotterback,  was  then 
about  six  years  of  Age.  That  Mr.  and  Mrs. 
William  H.  Rogers  shared  the  belief  and  had 
reason  to  believe  that  Sarah  Frances  would 
be  the  only  child  of  their  bodies  begotten  is 
shown  by  the  statement,  as  wUl  hereafter 
appear,  made  by  Mr.  Rogers  in  declaring  his 
purpose  to  adopt  the  infant,  and  his  belief  In 
this  respect  is  proven  to  have  been  well 
founded  by  the  fact  that  no  other  dilld  was 
thereafter  bom.  The  love  of  Mr.  and  Mrs. 
Rogers  for  the  Infant,  which  seemed  strong 
from  the  outset,  seems  to  have  grown  day 
by  day. 

"In  1851,  the  diUd  then  being  three  years 
of  age,  Mr  Preston  F.  Logan,  his  father,  had 
concluded  to  Join  the  great  army  of  fortune 
seekers  moving  westward,  and  to  make  his 
home  in  California.  It  evidently  was  his  in- 
tention to  take  his  child  with  him,  or  make 
some  definite  plan  concerning  it.  He  visited 
the  Rogers  home  and  told  Mr.  and  Mrs.  Rog- 
ers of  his  intentiona    Both  were  much  dis- 


turbed and  distressed  at  the  thought  of  leav- 
ing the  child  whom  they  had  come  to  regard 
as  a  member  of  the  household.  Evidently 
Mr.  Logan  offered  to  pay  them  for  their  serv- 
ices, but  they  protested  that  they  did  not 
want  the  money  but  wanted  the  child.  On 
this  eventful  day  there  were  present  Mr.  and 
Mrs.  Rogers,  Mr.  Logan,  long  since  dead. 
Miss  Sarah  F.  Rogers,  then  8  or  9  years  of 
age,  and  Mrs.  A.  E.  Cox,  who  was  then  about 
the  age  of  11  years.  The  story  is  told  by 
the  latter.  From  the  testlmcmy  of  Mrs.  Cox 
it  must  have  been  an  affecting  scene  and  cer- 
tainly made  a  lasting  impression  on  her  mind. 
The  Rogers  offered  to  keep  the  child,  rear 
and  educate  it  as  they  would  their  own.  If 
given  to  them.  This  seemed  not  to  be  en- 
tirely satisfactory  to  Mr.  Logan,  according 
to  the  testimony  of  Mrs.  Cox.  She  states 
that  Mr.  Logan  repUed  to  tlie  offer  substan- 
tially as  follows:  <If  you  wiU  take  the  child 
in  your  family  to  heir  and  share  equally  with 
your  own  daughter,  I  will  give  you  my  dilld.' 
To  this  Mr.  and  Mrs.  Rogers  agreed.  The 
child's  custody  was  then  forever  parted  with 
by  its  father,  who  seemed  deeply  touched  by 
the  transaction. 

"There  can  be  no  doubt  but  that  Mr.  and 
Mrs.  Rogers  were  eager  to  take  the  child 
into  their  family.  There  is  an  abundance  of 
evidence  to  this  effect  from  a  number  of 
sources.    No  one  can  question  this  statement 

"It  is  first  suggested,  however,  that  the 
improbability  of  a  girl  of  11  years  remember- 
ing with  any  degree  of  accuracy  an  agree- 
ment such  as  above  stated,  made  S8  or  59 
years  ago,  is  of  itself  sufficient  to  cause  the 
statement  to  be  received  with  suspicion.  It 
it  were  an  ordinary  transaction,  yes,  bat  one 
such  as  the  facts  here  disclose  presents  a  dif- 
ferent situation,  and  much  must  depend  on 
attending  circumstances.  Mrs.  Cox  appears 
to  be  a  trustworthy.  Intelligent  woman,  pos- 
sessing mental  vigor  and  powers  of  discrimi- 
nation and  olKservation  above  the  ordinary. 
So  far  as  the  court  is  able  to  discern,  she 
has  no  selfish  interest  in  the  final  result  ot 
this  action.  So  far  as  can  be  known,  she 
speaks  only  that  the  voice  of  truth  may  be 
heard  as  she  believes  she  heard  it  There 
seems  to  be  no  reason  why  she  should  ever 
harbor  a  wish  except  that  only  absolute  Jus- 
tice be  done,  and  that  her  dead  brother-in- 
law  and  sister's  promise  made  to  Preston  F. 
Logan,  more  than  half  a  century  ago,  be 
redeemed.  She  was  not  related  to  Janes 
Taylor  Rogers,  nor  is  she  related  to  any  of 
his  heirs.  WhUe  Mrs.  Cox  was  but  11  years 
of  age  at  the  time  that  the  custody  of  the 
dilld  was  surrendered  to  Mr.  and  Mrs.  Rogers 
it  was  an  extraordinary  occasion  and  one 
calculated  to  make  more  than  a  passing  im- 
pression even  on  the  mind  of  a  youth.  She 
states  that  the  Logan  baby  was  the  only  one 
in  the  neighborhood,  and  for  that  reason  it 
attracted  more  than  ordinary  attention.  She 
practically  made  the  Rogers  home  her  home. 
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She  was  much  attached  to  the  child,  and  en- 
tertained fean,  as  did  Mr.  and  Blrs.  Rogen, 
that  Mr.  Logan  would  not  consent  to  give  np 
hla  child.  She  had  heard  the  matter  debat- 
ed, both  In  the  Rogers  home  and  In  the  neigh- 
borhood. She  describes  the  Joy  that  prevail- 
ed In  the  Rogers  household  and  which  was 
shared  by  herself  when  the  agreement  was 
reached  whereby  the  chUd  was  to  remain  In 
and  become  a  member  of  the  Rogers  house- 
bold  under  the  conditions  above  mentioned. 
•    •    • 

"The  testimony  of  Mis.  Ck>x,  taken  In  Its 
entirety.  Is  certainly  worthy  of  grave  con- 
sideration. This  much  could  be  said  of  It,  If 
it  stood  alone  and  was  without  corrobora- 
tion: I  cannot  believe  that  she  has  painted  a 
picture  from  fancy,  because  her  picture  of 
life  is  too  real  and  vivid  and  comports  well 
with  the  times  and  conditions  that  It  Is 
meant  to  portray.  If  the  contract  here 
sought  to  be  established  rested  solely  upon 
the  testimony  of  Mrs.  Cox,  the  situation  pos- 
sibly would  assume  a  graver  aspect  But 
eliminate,  if  you  will,  her  narrative  of  the 
making  of  the  contract,  and  the  testlmmiy  of 
Henry  Andrew  Hardin  and  Mrs.  Sarah  A. 
Hnnt  confronts  you.  Mr.  Hardin  accompa- 
nied Mr.  Rogers  across  the  plains  In  1852. 
The  Rogers  family  consisted  of  Mr.  and  Mrs. 
William  H.  Rogers,  Sarah  Frances  Rogers, 
and  James  Taylor  Rogers.  Sarah  Frances 
was  about  10  years  of  age  and  James  Taylor 
3%  years  of  age.  William  H.  Rogers,  In 
common  with  many  of  his  time,  was  deprived 
of  early  educational  advantages,  and  conse- 
quently was  uneducated.  It  was  but  natural, 
therefore,  that  his  subjects  ot  conversation 
should  be  limited  and  confined  In  a  measure 
to  those  things  that  were  most  vital  to  him- 
self. Mr.  Hardin  states  that  Mr.  Rogers  of- 
ten, during  the  long  Journey  across  the 
plains,  talked  of  James  Taylor  Rogers  and 
his  future.  It  was  a  subject  of  frequent  con- 
versation both  then  and  afterwards.  On  the 
journey  he  stated  to  Mr.  Hardin  that  Mr. 
Logan  did  not  want  to  give  Mm  the  boy,  but 
flnaUy  Logan  said:  'I  will  give  you  the  boy, 
if  you  will  raise  him  and  educate  him  and 
divide  equally  with  your  child.'  Mr.  Rogers 
further  said  In  conversations  that  he  had  no 
boy  and  wanted  his  'name  to  continue.'  Mrs. 
Sarah  A.  Hunt  testifies  that  both  Mr.  Rogers 
and  her  sister,  Mrs.  Rogers,  told  her  that 
they  had  promised  to  educate  the  child,  and 
it  was  'to  heir  and  fare  as  their  child,  and  in 
that  way  they  got  the  child.'  She  also  testi- 
fied that  Mr.  Rogers  told  her  that  Mr.  Logan 
came  to  them  and  wanted  them  to  keep  (for 
compensation)  the  dilld.  Mr.  Rogers  said  to 
him:  'We  don't  want  any  money  for  the 
keeping  of  the  child ;  all  we  want  is  for  you 
to  give  US  the  child.  It  was  to  heir  and  fare 
as  their  child.' 

"The  above  quotations  taken  from  the  tes- 
timony of  Mrs.  Cox,  Mrs.  Hunt,  and  Mr. 
Hardlo,  sisters  and  brother  of  Mrs.  Rogers, 


are  only  a  few  of  many  similar  statements 
to  be  found  in  the  testimony. 

"All  of  the  facts  and  circumstances  tend- 
ing to  throw  light  upon  the  relation  that 
William  H.  Rogers  and  wife  sustained  to 
James  Taylor  Rogers,  Independent  of  the  dec- 
larations of  both,  tend  strongly  to  establish 
the  contract  here  contended  for.  That  Mr. 
Rogers  at  the  time  of  his  receiving  the  child 
into  his  family,  and  continuously  thereafter 
to  the  time  of  and  subsequent  to  the  death  of 
his  wife,  wlilch  occurred  In  1891,  intended  to 
make  James  Taylor  Rogers  his  h^r  equal  in 
amount  to  his  daughter  is  too  manifest  to 
require  a  detailed  review  of  the  testimony 
bearing  on  this  Issue.  If  no  agreement  was 
made  whereby  James  Taylor  Rogers  was  to 
share  In  the  fortune  of  Mr.  William  H.  Rog- 
ers, such  a  thought  somehow  crept  into  his 
mind  at  the  time  he  received  the  infant  into 
his  family.  This  conclusion  is  unavoidable. 
The  evidence  overwhelmingly  shows  tliat  such 
a  thought  was  In  his  mind  from  the  first 
How  did  he  come  by  it?  Would  it  Iiave  been 
a  strange  thing  for  the  father  to  have  exacted 
as  a  condition  of  the  surrender  of  his  child 
that  the  foster  parent  make  It  an  heir  equal 
In  fortune  with  bis  own  flesh  and  blood? 
The  suggestion  of  belrshlp  doubtless  came 
to  Mr.  Rogers  through  Mr.  Logan  at  their 
last  meeting.  The  thought  being  in  bis  mind, 
the  most  logical  deduction  is  tbat  the  ques- 
tion of  heirship  was  a  part  of  the  agreement 
insisted  on  by  Mr.  Logan,  who,  from  all  the 
evidence,  loved  his  boy  and  was  loath  to  part 
with  him.  This  much  seems  true  independent 
of  the  testimony  of  the  three  witnesses  who 
testtfled  to  positive  declaration  made  by  Mr. 
Rogers.  It  was  believed  by  some  living  in 
the  neighborhood  of  Mr.  Rogers  in  Missouri 
that  he  had  adopted  the  child.  It  is  not  at 
all  improbable  that  such  an  Impression  got 
abroad  from  frequent  statements  of  the  effect 
of  the  contract  made  by  the  parties  thereto. 

"All  of  the  acts  and  declarations  of  Mr. 
and  Mrs.  Rogers  concerning  James  Taylor 
Rogers,  except  dtiring  the  latter  years  of 
Mr.  Rogers'  life,  are  in  corroborati<m  of  the 
alleged  contract  James  Taylor  Rogers' 
name  was  entered  as  a  record  In  the  family 
Bible.  No  suggestion  Is  there  made  that  he 
is  not  a  son. 

"In  January,  1866,  William  H.  Rogers  and 
wife  procured  the  passage  of  an  act  of  the 
Legislature  of  this  state  changing  the  name 
of  Preston  Logan  to  Taylor  Rogers.  See 
Stats.  1866,  p.  la  During  all  the  years  of 
his  minority,  and  for  several  years  thereaft- 
er, James  Taylor  Rogers  lived  with  the  fam- 
ily of  William  H.  Rogers.  In  fact,  near 
neighbors  were  not  aware  that  he  was  not 
the  son  of  Mr.  and  Mrs.  Rogers.  If  any  pref- 
erence were  shown  to  one  child  over  the  oth- 
er, it  seems  that  he  was  favored  over  the 
daughter.  He  was  called  'Son'  by  Mr.  and 
Mrs.  Rogers,  and  he  knew  no  other  i>arents. 
He  was  a  brother  to  Sarah  Frances  Rogers, 
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and  their  afFectton  for  each  other  was  strong. 
The  love  that  seemed  to  prevail  In  the  Rog- 
ers household  one  for  the  other  was  excep- 
tional. Such  Is  the  unbroken  line  of  testi- 
mony from  those  who  lived  near  and  knew 
the  family  intimately  for  years,  Inclading 
relatives.  James  Taylor  Rogers  was  obedi- 
ent, respectful,  and  Industrious.  The  affec- 
tion of  parent  for  son  and  of  son  for  parent 
was  real.  He  worked  faithfully  on  the  farm, 
doing  all  sorts  of  farm  work,  when  not  actu- 
ally attending  school.  He  worked  on  the 
farm  as  did  other  boys  in  the  community. 
*  •  •  After  finishing  his  academic  course 
he  took  up  the  study  of  law  and  became  a 
practicing  attorney.  He  remained  with  Mr. 
and  Mrs.  Rogers  during  all  the  years  of  his 
minority,  and  for  a  time  after  he  attained  his 
majority.  His  relations  with  them  were 
without  a  break  during  the  whole  of  the  life- 
time of  M18.  Rogers,  and  continued  pleasant 
up  to  the  time  that  Mr.  Schlotterback  came 
into  the  family.  Shortly  thereafter  Mr.  Wil- 
liam H.  Rogers  took  up  his  residence  with 
Mr.  and  Mrs.  Schlotterback,  with  whom  he 
continued  to  live  until  his  death.    •    •     • 

"In  1881  William  H.  Rogers  made  a  will 
in  which  he  divided  his  property  in  equal 
shares  between  his  'adopted  son,'  James  Tay- 
lor Rogers,  and  his  daughter,  Sarah  Frances 
Carter.  In  this  will  Henry  Andrew  Hardin 
is  made  trustee  for  the  daughter.  In  the 
event  of  the  death  of  the  daughter  without 
issue,  her  share  of  the  estate  was  to  be  giv- 
en to  James  Taylor  Rogers.  His  wife,  Irehe 
F.  Rogers,  was  made  executrix  without 
bonda  This  will  was  executed  by  mark,  and 
C.  H.  E.  Hardin  and  A.  D.  Laughlin  were 
witnesses  to  its  execution.  The  testimony 
shows  that  the  will  was  made  at  the  earnest 
solicitation  of  Mrs.  Irene  F.  Rogers.  She 
was  then  in  poor  health.  Her  anxiety  for 
the  future  welfare  of  James  Taylor  Rogers 
was  great.  That  James  Taylor,  by  some  for- 
tuitous event,  might  not  receive  one-half  of 
the  estate  weighed  heavily  upon  her  mind. 
Her  anxiety  in  this  respect  fails  but  little 
short  of  the  recognition  of  an  obligation  on 
her  part  She  afterwards  gave  the  will  to 
Mrs.  James  Taylor  Rogers.     *     •     • 

"Such  facts  and  circumstances  as  above  re- 
lated and  others  of  less  moment  but  still  im- 
portant to  a  consideration  of  the  case,  a  con- 
sideration of  which  time  will  not  permit,  are 
strongly  in  support  of  plaintUfs'  claims.  The 
court  entertains  but  little,  if  indeed  any, 
doubt  that  the  contract  was  made  as  con- 
tended for." 

[1]  An  examination  of  the  record  has  sat- 
isfied us  that  it  fully  supports  the  foregoing 
statement  of  facts  made  by  the  learned  trial 
judge,  and  it  is  clear  that  his  conclusion  that 
the  contract  was  made  as  declared  both  in 
the  opinion  and  the  findings  cannot  be  held 
to  be  without  sufficient  support  in  the  evi- 
dence. There  is  no  question  whatever  that 
the  contract  was  fully  executed  on  the  part 
of  James  Taylor  Rogers  long  before  the  exe- 


cution of  the  deed  of  gift  by  William  H. 
Rogers  to  Mrs.  Carter  and  Mrs.  Schlotter- 
back. 

We  have  therefore,  in  this  case,  the  sole 
surviving  parent  of  a  child  entirely  surren- 
dering and  giving  up  his  child  to  others,  up- 
on the  understanding  and  agreement  on  their 
part  that  they  will  receive  him  into  their 
family  and  raise  him  as  their  child,  and  that 
"he  should  heir  and  share  equally"  with  their 
own  daughter. 

Looking  at  the  language  used  by  the  par- 
ties, in  the  light  of  all  the  circumstances,  we 
are  of  the  opinion  that  the  meaning  of  the 
contract  is  clear  enough.  In  so  far  as  prop- 
erty was  concerned,  the  boy  was  "to  hdr  and 
share  equally"  with  their  own  children,  and, 
on  the  assumption  that  they  would  have  no 
other  child  of  their  own,  he  was  to  "heir  and 
share  equally"  with  their  own  daughter.  He 
was  to  have  what  would  be  his  share  as  a 
child  under  the  -laws  of  succession.  The  lan- 
guage fairly  implies  an  undertaking  that  the 
property  left  by  them  at  th^r  death  should 
go  wholly  to  their  children,  including  this 
boy  as  a  child.  In  equal  shares.  In  the  lan- 
gaage  of  the  trial  court  used  in  its  findings 
of  fact,  their  undertaking  was  that  "on  their 
deaths  they  would  and  should  leave  to  and 
bestow  upon  him  a  share  in  and  to  their 
property  equal  to  what  their  own  child  would 
be  entitled  to  receive,  and  that  on  their 
deaths  they  would  divide  their  property 
equally  between  the  said  Taylor  Logan  and 
their  natural  children,  and  that  the  said 
Taylor  Logan  would  receive  a  part  thereof 
equal  to  what  they  should  leave  to  the  said 
Sarah  Frances  Rogers"  (Mrs.  Carter).  Un- 
der the  terms  of  this  agreement,  James  Tay- 
lor Rogers  was  entitled  to  receive  upon  the 
death  of  Mr.  and  Mrs.  Rogers,  no  other  child 
having  been  born  to  them,  one-half  of  all 
their  remaining  property. 

[2]  That  such  an  oral  contract  may  be 
specifically  enforced  in  favor  of  the  promisee 
who  has  performed  his  part  thereof  is  thor- 
oughly established  in  this  state.  We  are 
speaking,  of  course,  without  reference  to  the 
recent  amendments  of  sections  1624,  Clrll 
Code,  and  1973  of  the  Code  of  Civil  Proce- 
dure, relative  to  contracts  of  this  character. 
Such  amendments,  adopted  long  after  the 
alleged  contract  was  fully  executed  on  the 
part  of  James  Taylor  Rogers,  and  whatever 
rights  he  had  thereunder  were  vested,  con- 
stitute something  more  than  a  mere  rale  of 
evidence.  As  was  held  by  the  lower  court, 
they  can  have  no  applicaUon  to  the  case  at 
bar.  The  doctrine  of  this  court  as  to  the 
enforcement  of  such  contracts  has  been  so 
fully  and  clearly  stated  and  affirmed  In  sadi 
cases  as  Owens  v.  McNally,  113  Cal.  444,  45 
Pac.  710,  33  li.  R.  A.  369,  and  McCabe  v. 
Healy,  138  Cal.  81,  70  Pac.  1008,  as  to  render 
extended  discussion  of  the  proposition  unnec- 
essary here.  Suffice  it  to  say,  if  such  a  con- 
tract may  fairly  be  said  to  be  clearly  and 
satisfactorily  shown,  If  it  la  clear,  certatOt 
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and  definite  in  its  terms,  and  If  specific  per- 
formance would  not  be  harsh  and  oppressive 
and  onjust  to  Innocent  third  parties  (see 
Owens  y.  McNally,  supra),  the  contract,  even 
when  resting  in  parol,  will  be  enforced,  "not 
by  ordering  a  will  to  be  made,  but  by  re- 
garding the  property  in  the  hands  of  the 
heirs,  devisees,  assignees,  or  representatives 
of  tbe  deceased  promisor,  as  Impressed  with 
a  trust  in  f&vor  of  the  plalntlfF,  and  by  com- 
pelling defendant,  who  must  of  course  be- 
long to  some  one  of  these  classes  of  persons, 
to  make  such  a  disposition  of  the  property  as 
will  carry  out  the  intent  of  the  agreement" 
Pomeroy  on  Spec.  Per.  p.  268,  quoted  in  Mc- 
Cabe  V.  Healy,  supra.  See,  also,  Baumann 
V.  Kuslan,  164  Cal.  582,  129  Pac.  986,  44  L.  R 
A.  (N.  S.)  756.  We  are  of  the  opinion  that 
there  is  nothing  in  this  record  warranting  us 
in  holding  that  plalntifFs  are  barred  from 
relief  by  any  such  considerations  as  are  sug- 
gested above.  There  is  nothing  in  Baumann 
V.  Kusian,  supra,  opposed  to  this  view. 

The  trial  court  specifically  enforced  this 
contract  by  adjudging  the  heirs  of  James 
Taylor  Rogers  to  be  the  owners  of  an  undi- 
vided one-half  interest  in  the  lands  conveyed 
by  WllUam  H.  Rogers  to  Mrs.  Carter  and 
Mrs.  Schlotterback,  decreed  to  hold  the  same 
in  trust  for  them,  and  requiring  them  to  con- 
vey the  said  undlvlde4  one-half  to  plaintUTs, 
and  also  giving  plalntlils  Judgment  against 
Mrs.  Carter  and  Mrs.  Schlotterback  for  one- 
half  of  the  amount  received  bf  them  under 
the  decree  of  distribution  in  the  estate  of 
William  H.  Rogers,  deceased,  and  on  account 
of  rents  and  profits  of  said  land  after  the 
death  of  "William  H.  Rogers,  less  a  certain 
amount  deducted  on  account  of  advancements 
to  James  Taylor  Rogers  by  William  H.  Rog- 
ers; tbe  amount  for  which  judgment  was 
given  being  $684.48. 

[3]  With  reference  to  the  land  conveyed 
by  William  H.  Rogers  to  Mrs.  Carter  and 
Mrs.  Schlotterback,  defendants  earnestly 
urge  that  plaintiffs  are  barred  from  reli^ 
by  various  provisions  of  our  statute  of  lim- 
itations. Tbe  objections  in  this  behalf  were 
presented  both  by  demurrer  and  answer,  and 
the  trial  court  found  against  tbe  defendants 
thereon.  The  District  Court  of  Appeal  of 
the  Tbird  district  likewise  held  that  the  ac- 
tion was  not  barred  by  any  provision  of  the 
statute  of  limitations.  It  was  principally 
doe  to  a  desire  on  tbe  part  of  this  court  to 
give  further  consideration  to  this  question 
that  the  decision  of  the  IHstrlct  Court  of  Ap- 
peal was  vacated  and  tbe  appeal  ordered 
transferred  to  this  court  for  determination. 

As  we  have  seen,  the  deed  of  gift  of  the 
land  was  executed  and  delivered  by  William 
H.  Rogers  to  Mrs.  Carter  and  Mrs.  Schlotter- 
back on  December  7,  1895,  and  the  same  was. 
immediately  placed  on  record.  This  action 
was  not  commenced  until  after  the  making 
of  tbe  decree  of  final  distribution  in  tbe 
matter  of  tbe  estate  of  William  H.  Rogers, 
deceased,  whicb  was  made  June  17,  1907. 


James  Taylor  Rogers  bad  knowledge  of  tbe 
existence  of  this  deed  practically  from  the 
time  it  was  placed  on  record.  Tbe  consid- 
eration stated  in  the  deed  was  "the  love  and 
attectlon"  which  the  first  party  has  for  tbe 
second  parties,  "as  also  for  the  better  maln- 
-tenance,  support,  protection,  and  livelihood" 
of  said  second  parties.  It  contained  a  res- 
ervation of  a  life  estate  to  tbe  grantor  for 
and  during  bis  natural  life,  "for  bim  to  take, 
use^  enjoy,  and  dispose  of  all  rents,  Issues, 
and  profits  of  all  of  said  lands  and  premises 
during  bis  natural  life  and  without  any  ac- 
counting and  at  his  death  the  said  life  estate 
shall  Immediately  and  wholly  end  and  cease, 
and  all  of  tbe  above  lands  and  premises 
stand  then  freed  entirely  from  said  life  es- 
tate." Tbe  legal  effect  of  this  was,  of  course, 
to  presently  convey  to  the  grantees  therein 
named  the  whole  of  said  bands,  subject  only 
to  tbe  life  estate  therein  of  the  grantor.  If 
the  statute  of  limitations  commenced  to  run 
against  James  Taylor  Rogers  as  to  this  land 
at  tbe  time  of  the  execution  and  delivery  of 
the  deed,  or  upon  his  acquiring  knowledge 
thereof,  his  action  was  barred  long  prior  to 
tbe  death  of  William  H.  Rogers.  The  sec- 
tion of  our  Code  of  Civil  Procedure  chiefly  re- 
lied on  in  this  behalf  Is  section  343,  providing 
that  "an  action  for  relief  not  hereinbefore 
provided  for  must  be  commenced  within  four 
years  after  the  cause  of  action  shall  have 
accrued." 

While  the  matter  is  not  entirely  free  from 
doubt,  we  are  of  tbe  opinion  that  the  Dis- 
trict Court  of  Appeal  was  correct  in  its  con- 
clusion that  the  action  was  not  barred  as  to 
the  land  by  any  provision  of  our  statute  of 
limitations.  So  far  as  James  Taylor  Rogers 
was  concerned,  the  contract  was  substantial- 
ly that  he  should  have  what  would  be  a 
dilld's  share  under  the  laws  of  succession, 
which,  under  the  circumstances  existing  here, 
would  be  one-half.  As  suggested  by  tbe  DIb- 
trlct  Court  of  Appeal,  the  contract  was  not 
that  he  should  receive  or  share  in  any  spe- 
cific property,  but  simply  that  be  would  be 
given  the  equivalent  of  one-half  of  all  the 
property.  There  was  nothing  In  the  arrange- 
ment which  could  be  construed  as  restricting 
William  H.  Rogers  in  his  right  to  tbe  free 
use,  management,  and  disposition  of  bis  prop- 
erty during  bis  lifetime,  including  bis  right 
to  buy,  sell,  and  otherwise  control  the  same, 
provided  he  did  not  make  such  a  disposition 
of  It  as  "would  have  been  a  fraud  in  law, 
or  constructive  fraud  upon  the  agreement, 
whether  he  intended  it  as  a  fraud  or  not, 
or  a  disposition  of  it  for  tbe  sole  purpose 
of  defrauding  complainant  and  depriving 
him  of  the  benefit  of  his  agreement,  which 
would  have  been  an  actual  and  positive 
fraud."  See  Van  Duyue  v.  Vreeland,  12  N. 
J.  Eq.  142,  153.  An  absolute  gift  to  others 
of  so  much  of  his  property  by  William  H. 
Rogers  that  the  amount  remaining  at  the 
time  of  his  death  would  not  satisfy  the  claim 
of  James  Taylor  Rogers  under  the  contract, 
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If  he  survived  WlUlam  H.  Rogers,  especially 
where  the  gift  was  of  such  a  nature  as  to 
warrant  the  conclusion  that  it  was  a  part 
of  the  donor's  plan  for  the  disposition  of  his 
property  upon  his  death,  would  ai^iear  to 
be  a  "fraud  in  law,  or  constructive  fraud 
upon  the  agreement,"  whether  intended  as  a 
fraud  or  not.  Whether  the  gift  in  this  case 
to  Mrs.  Carter  and  Mrs.  Schlotterback  wonld 
have  the  effect  of  depriving  James  Taylor 
Rogers  of  any  property  to  which  he  ml|^t  be 
entitled  under  the  contract  was  a  question 
that  could  not  be  determined  until  the  death 
of  William  H.  Rogers.  What  James  Taylor 
Rogers  was  entitled  to.  In  the  event  that  he 
survived  William  H.  Rogers,  was  one-half  of 
all  the  property  that  William  H.  Rogers 
might  leave.  In  view  of  the  construction 
given  by  the  trial  court  to  the  agreement, 
which  we  consider  warranted,  we  are  of  the 
opinion  that,  in  determining  what  property 
was  so  left,  the  court  properly  Included  the 
land  given  to  Mrs.  Garter  and  Mrs.  Schlot- 
terback  by  the  deed  of  gift  But  James  Tay- 
lor Rogers  had  no  enforceable  right  under  his 
contract  In  regard  to  such  land  or  any  other 
property  prior  to  the  death  of  William  H. 
Rogera  Whatever  rights  he  had  under  the 
contract,  in  so  far  as  "heirlng  and  sharing" 
in  the  property  are  concerned,  accrued  only 
(m  the  death  of  William  H.  Rogers,  and  only 
In  regard  to  such  property  as  may  properly 
be  held  to  come  within  the  scope  of  the  con- 
tract; 1.  e.,  property  left  by  William  H.  Rog- 
ers. He  had  no  right  of  action  of  any  char- 
acter against  William  H.  Rogers  and  his 
grantees  at  any  time  during  the  life  of  said 
Rogers,  except  that  possibly  he  might  have 
maintained  an  action  in  equity  to  obtain  a 
decree  protecting  him  against  future  possible 
Injury  to  his  rights,  as  was  done  In  Van 
Duyne  v.  Vreeland,  supra,  where  the  chan- 
cellor said  that  "If  this  court  does  not  in- 
terfere now  for  the  protection  of  the  com- 
plainant, and  secure  this  property  at  the 
death  of  Vreeland,  It  may  have  passed  into 
the  hands  of  a  bona  fide  purchaser,  and  the 
complainant  then  be  remediless."  The  case 
Just  referred  to  was,  however,  one  where  the 
conveyance  was  clearly  and  unmistakably  In 
violation  of  the  agreement,  as  the  plaintlfF 
was  entitled  thereunder  to  all  the  property 
that  the  deceased  might  leave.  But  the  sole 
object  of  any  such  action  Is  to  protect  the 
complainant  against  the  Inter\'enlng  rights 
of  third  parties,  the  obtaining  of  precaution- 
ary relief.  The  failure  to  bring  such  an 
action  and  obtain  such  relief  could '  in  no 
way  prejudice  the  rights  of  James  Taylor 
Rogers  where,  as  here,  there  are  no  inters 
vening  rights  of  third  parties.  Els  right  to 
maintain  any  action  to  enforce  the  contract 
accrued  only  upon  the  death  of  William  H. 
Rogers.  And  we  think.  In  line  with  what 
was  said  In  Johnson  v.  Hubbell,  10  K  J.  Eq. 
332,  66  Am.  Dec.  773,  that  under  such  cir- 
cumstances as  appear  in  regard  to  the  con- 
veyance to  Mrs.  Carter  and  Mrs.  Schlotter- 


back,  which  warrant  a  eondnslon  that  the 
gift  was  In  the  nature  of  a  testamentary 
dlsposition,  "In  order  to  protect  the  agree- 
ment or  obligation,  •  •  •  courts  of  equity 
wlll  treat  this  gift  In  the  same  manner  as  if 
it  were  purely  testamentary,  and  were  in- 
cluded in  the  will,"  vrlth  the  result  that  "the 
subject-matter  of  the  gift  will  be  brought 
back  and  made  the  fund  out  of  whidi  to 
perform  the  obligation."  We  ate  speaking, 
of  course,  only  of  a  case  where  there  is  no 
intervening  right  of  any  third  party  who  has 
taken  In  good  faith. 

[4]  As  to  certain  other  points  nude  hj 
the  defendants,  we  concur  in  what  was  said 
by  the  District  Court  of  Appeal,  as  follows: 

"A  misjoinder  of  parties  Is  claimed  In  mak- 
ing Earle  E.  Rogers  a  party  both  as  admin- 
istrator and  In  his  individual  capacity.    Diss 
V.  Phillips,  69  CaL  293,  and  some  other  cases 
are  cited  by  appellants.    The  report  in  the 
DIas  Case  does  not  disclose  the  nature  of 
the  action.     Plaintiff  brought  the  suit  in 
his  Individual  right  and  also  in  his  repre- 
sentative capacity,  as  executor.    The  conn 
held  that  the  right  of  action  was  in  him  or 
in  the  estate,  and  not  in  both.     The  Jadf- 
ment  was  that  plaintiffs  J.  L.  Dias  and  J.  L. 
Dlas,  as  executor,  etc,  do  recover.    In  Janes 
V.  Throckmorton,  57  Cal.  368,  the  action  wss 
to  establish  a  trust>  and  to  compel  the  de- 
fendant to  convey  the  legal  title  to  real  es- 
tate to   the  plaintiffs   as   heirs    at   law  of 
Janes.    Defendant  claimed  that  the  adminis- 
trator  of   the  estate   of  Janes  alone  conld 
bring  the  action.     The  court  held  that  the 
action  was  properly  brought  under  our  stat- 
utes for  the  reason  that  the  administrator  is 
not  entitled  to  have  the  title  to  the  property 
conveyed  to  him.    The  case  here  Is  to  hare 
the  title  declared  to  be  in  the  heirs,  the  d^ 
livery  of  possession  to  the  parties  entitled 
thereto,  and  that  an  accounting  of  rents,  Is- 
sues, and  profits  be  ordered.    It  is  true  that 
in  their  prayer  the  plaintiffs  ask  'that  said 
defendants  be  required  to  convey  a  one-half 
Interest  in  and  to  said  lands  to  the  plaintiffs, 
and  to  pay  to  said  plaintiffs  one-half  of  all 
the  moneys  so  retained  by  them.'    But  the 
facts  alleged  In  the  complaint  show  the  re- 
spective rights  of  the  heirs  and  the  Jndg- 
ment  of  the  court  in  respect  to  the  land  wa?: 
that  the  heirs,  naming  them,  are  the  owners 
of  said  land,  the  widow  one-third  and  each 
of  the  children   two-ninths,    'and   the  said 
Earle   E.  Rogers,    as  the   administrator  of 
James  Taylor  Rogers,  deceased.  Is  entitled  to 
the  possession  of  said    •    •    •    lands  for  the 
purposes  of  administration  and  dlstribntton 
of  the  estate  of  said  James  Taylor  Rogers. 
deceased.'    The  judgment  In  favor  of  plain- 
tiffs for  the  money  found  to  be  due  should 
provide  likewise  that  it  be  paid  to  the  admin- 
istrator for  purposes  of  administration,  hut 
the  Judgment  may  be  modified  In  that  regard. 

"Section  385  of  the  Code  of  Civil  Proce- 
dure provides  that,  in  case  of  the  death  of 
a  party,  'the  court;  on  mtlon,  may  allov 
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tbe  action  or  proceeding  to  be  contlnnecl  by 
or  against  tbe  r^resentatlve  or  successor 
in  interest';  and  section  1452  of  the  same 
Code  provides  that  'the  heirs  or  devisees  may 
themselves,  or  Jointly  with  the  executor  or 
administrator,  maintain  an  action  for  the 
possession  of  the  real  estate,  or  for  the  pur- 
pose of  quieting  title  to  the  same,  against 
any  one  except  tbe  executor  or  administra- 
tor; but  this  section  shall  not  be  so  con- 
strued as  requiring  them  to  do  so.'  Strictly 
speaking,  the  action  here  may  not  be  to 
quiet  title  but  it  has  that  effect.  The  ad- 
ministrator is  entitled  to  possession  of  proi>- 
erty  of  the  estate  pending  administration, 
and  part  of  the  relief  sought  is  to  obtain  pos- 
session. He  is,  to  a  limited  extent,  an  in- 
terested party.  We  see  no  reason  why  he 
may  not  be  Joined  as  plalntUt,  and  certainly 
no   one  is  prejudiced  thereby. 

[S]  "It  Is  claimed  that  the  cause  of  action 
Is  barred  by  sections  1666  and  1667  of  the 
Code  of  Civil  Procedure.  These  sections  re- 
late to  the  concluslveuess  of  tbe  decree  of 
distribution  'as  to  tbe  rights  of  heirs,  leg- 
atees, or  devisees.'  W.  H.  Rogers  bad  con- 
veyed all  bis  land  in  bis  lifetime  to  defend- 
ants, Mrs.  Carter  and  Mrs.  Schlotterback. 
Tbe  estate  distributed  consisted  entirely  of 
money.  Creditors,  or  persons  other  than 
the  clAss  referred  to  in  tbe  statute,  having 
equitable  claims  against  tbe  heirs,  legatees, 
or  devisees,  are  not  concluded  by  tbe  decree 
of  distribution.  Estate  of  Crooks,  126  Cal. 
459,  58  Pac.  89;  Barnard  v.  Wilson,  74  CaL 
512,  16  Paa  307 ;  More  v.  More,  133  Cal.  489, 
66  Paa  1044;  Jenner  v.  Murpby,  6  Cal.  App. 
434,  92  Pac.  405;  Hopkins  ▼.  White  (on  re- 
hearing), 20  Cal.  App.  234,  128  Pac.  780. 
Plaintiffs  are  not  claiming  under  tbe  will  of 
W.  H.  Rogers  by  virtue  of  tbe  heirship  of 
James  Taylor  Rogers;  they  are  claiming  un- 
der the  contract  of  ttieir  ancestor  with  him 
and  in  hostility  to  the  wlU  and  distribution 
under  it  and  the  deed  made  by  W.  H.  Rogers. 

"Tbe  principle  underlying  this  class  of 
cases  is  very  well  and  quite  fully  discussed 
in  tbe  somewhat  similar  case  of  Winne  v. 
Wlnne,  166  K  Y.  263,  59  K  B.  882,  82  Am. 
St  Rep.  647. 

"Tbe  point  made  by  the  demurrer  that  sev- 
eral causes  of  action  are  improperly  Joined 
is  not  argued  in  tbe  defendants'  brief  and 
Is,  we  think,  without  merit. 

[•]  "Much  attention  is  giy«i  in  defend- 
ants' brief  to  the  evidence  relating  to  tbe 
averments  of  fraud  of  the  confidential  rela- 
tion of  defendants  with  WlUiam  H.  Rogers, 
of  his  weakened  condition  of  body,  and  of 
the  undue  influence  exercised  by  defendants 
in  bringing  about  tbe  execution  to  defend- 
ants of  the  deed  and  the  will  in  their  favor, 
cutting  off  Taylor  Rogers  with  the  nominal 
sum  of  $6.  It  is  contended  that  the  evidence 
upon  these  matters  does  not  support  the 
findings.  We  deem  it  unnecessary,  for  rea- 
sons already  given,  to  enter  upon  a  discus- 


sion of  these  features  of  .the  case.  The  mo- 
tive of  defendants'  testator,  his  physical  or 
mental  condition,  tbe  immediate  infiuence, 
undue  or  otherwise,  tbe  then  relation  of  de- 
fendants with  him,  confidential  or  not,  have 
no  bearing  upon  the  real  issue  *  involved, 
namely:  Did  be  make  the  contract,  the  sub- 
ject of  tbe  action,  and  did  Taylor  Rogers 
perform  tbe  part  devolved  upon  him?  The 
evidence  was  sufficient  to  show  that  tbe  con- 
tract, substantially  as  pleaded,  was  entered 
into  by  William  H.  Rogers  with  tbe  father 
of  Taylor  Rogers  and  was  fully  performed 
by  tbe  latter.  Tbe  findings  upon  immaterial 
Issues  may  be  disregarded. 

[7]  "Tbe  point  is  made  by  defendants  that 
the  deed  could  not  be  set  aside  until  plain- 
tiffs had  first  established  their  claim  and 
tbe  amount  due  under  tbe  contract  had  been 
ascertained  or  they  bad  presented  their  claim 
to  tbe  executor  of  William  H.  Rogers'  estate 
and  had  it  allowed  (citing  section  1493  of 
the  Code  of  Civil  Procedure,  wblcb  pre- 
scribes the  time  within  which  claims  must 
be  presented  against  the  estate  of  a  deceased 
person). 

"Liatbrop  v.  Bampton,  31  (3al.  24,  89  Am. 
Dec.  141,  'holds  that  equity  will  enforce  a 
trust  against  the  personal  representatives  of 
a  deceased  trustee,  and  without  presenta- 
tion of  a  claim  against  the  estate,  when  the 
identical  trust  property  and  its  product  in 
a  new  form  can  be  traced  into  the  estate 
and  so  into  the  possession  of  tbe  represen- 
tatives.' 

"The  property  involved  In  the  present 
case  was  impressed  with  a  trust,  and,  as  It 
consisted  of  all  the  property  of  which  the 
trustee  died  seised  or  which  be  bad  disposed 
of  in  violation  of  bis  trust,  there  Is  no  diffi- 
culty in  identifying  it  and  having  an  ac- 
counting In  respect  of  it.  Clearly  it  is  not 
such  a  claim  as  may  be  heard  and  determin- 
ed by  tbe  court  sitting  in  probate,  for  only 
in  an  action  in  equity  can  the  matter  be  ful- 
ly inquired  into.  Tbe  action  now  pending 
will  be  determinatlTe  of  it,  and  we  do  not 
think  tbe  claim  is  one  requiring  presenta- 
tion for  allowance  before  the  action  would 
lie  either  as  a  contingent  claim  or  otherwise. 
This  question  was  raised  in  E^irman  v. 
Craine,  18  Cal.  App.  42,  121  Pac.  1007,  and 
decided  adversely  to  defendants.  That  case 
is  also  instructive  upon  tbe  principal  point 
involved  in  tbe  present  case. 

[8]  "Numerous  errors  of  law  (over  50)  are 
assigned  and  attention  called  to  tbem  in 
defendants'  brief.  This  is  done  in  most  in- 
stances by  merely  quoting  the  question  and 
citing  the  folio  of  the  transcript  Where  no 
argument  follows  or  reasons  are  given  for 
asking  tbe  question  or  for  error  in  refusing 
to  allow  it  or  in  allowing  it  to  be  answer- 
ed, we  are  Justified  in  disregarding  the  al- 
leged error.  Madeira  v.  Sonoma  Magneslte 
Co.,  20  Cal.  App.  719,  180  Pac.  176;  Pigeon 
T.  Fuller,   166  Cal.  691,  702,  106  Pac.  976. 
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Such  as  seem  to  Inrlte  attentton  wUI  be  no- 
ticed. 

[J]  "Questions  were  allowed,  over  objec- 
tion, which  called  for  testimony  as  to  what 
was  said  by  the  parties  to  the  alleged  con- 
tract at  the  time  It  was  entered  Into  and  as 
to  testimony  of  statements  made  by  William 
H.  Rogers  and  his  wife  at  different  periods 
of  their  lives  concerning  the  terms  upon 
which  Taylor  Rogers  was  admitted  Into  their 
family.  We  have  seen  that  such  contracts, 
whether  oral  or  In  writing,  may  be  enforced, 
and,  if  oral,  they  must  of  necessity  be  proven 
by  word  of  mouth.  Not  only  was  it  compe- 
tent to  show  what  was' said  by  the  parties  at 
or  about  the  time  the  agreement  was  entered 
Into,  but  declarations  confirming  the  agree- 
ment or  statements  as  to  Its  import  by  Wil- 
liam H.  Rogers  of  his  wife,  who  t^greed  to  it, 
made  during  their  lives,  were  admissible. 

"T:he  will  made  by  W.  H.  Rogers  In  1881, 
and  what  was  said  about  It  by  him  and  his 
wife.  In  which  he  made  provision  for  Taylor 
Rogers,  were  admissible  as  corroborative  of 
the  evidence  concerning  the  making  of  the 
agreement  and  as  tending  to  show  that  Ms 
purpose  was  to  carry  out  the  agreement. 

"It  was  Immaterial  when  plaintiff  R.  R. 
Rogers,  son  of  Taylor  Rogers,  first  learned  of 
the  making  and  recording  of  the  deed  in 
question.  The  knowledge  of  the  son  would 
not  affect  his  rights,  and,  as  the  deed  was  a 
gift  deed,  the  knowledge  of  Taylor  Rogers  as 
to  when  It  was  made  would,  as  we  have  seen, 
be  also  immaterial. 

"There  was  evidence  that  plaintiffs'  intes- 
tate was,  in  his  lifetime,  executor  of  the  wiU 
of  J.  W.  Carter,  deceased,  formerly  the  hus- 
band of  Taylor  Rogers'  foster  sister.  De- 
fendants' witness  Belle  Jamison  was  asked 
whether  she  bad  ever  heard  W.  H.  Rogers 
say  anything  regarding  the  settlement  of  the 
Carter  estate,  or  about  his  being  on  Taylor 
Rogers'  bond,  or  whether  she  heard  him  say, 
'I  Intend  to  make  it  good  out  of  the  money 
that  I  Intended  for  Taylor ;'  also  that  'Tay- 
lor bad  taken  more  off  the  children  than  be 
was  entitled  to  and  he  Intended  to  make  It  up 
out  of  what  he  Intended  to  give  Taylor ;'  and 
that  if  'he  had  known  that  James  Taylor 
Rogers  was  going  to  act  that  way  he  never 
would  have  picked  him  up.'  Objection  to 
these  questions  was  sustained.  The  follow- 
ing question  was  also  objected  to  and  objec- 
tion sustained:  'Q.  Did  Mr.  Rogers,  while 
reading  the  San  Francisco  papers,  say  to  you 
or  not  say  to  you,  "Belle,  you  ought  Just  to 
read  this  about  him  robbing  the  estate  of  the 
dead?  He  is  no  longer  any  son  of  mine."  Q. 
Did  he  ever  say  to  you,  during  the  time  you 
resided  on  Fourth  street,  that  from  that 
time  he  disowned  James  Taylor  Rogers?' 

"There  was  introduced  the  decree  settling 
the  account  of  Taylor  Rogers  and  his  co- 
executor,  Hardin,  of  the  Carter  estate.  This 
decree  shows  that  executor  Rogers  had 
made  an  excessive  charge  for  commissions 
which  the  court  disallowed.    There  was  no 


offer  to  show  that  Rogers  had  corruptly 
made  this  claim  or  that  he  made  the  charge 
knowing  that  it  was,  as  was  found  by  the 
court,  'without  authority.'  There  is  no  evi- 
dence, and  it  was  not  offered  to  prove  that 
W.  H.  Rogers,  as  bondsman  of  Taylor  Rogers, 
was  ever  called  upon  to  'make  good'  this 
overcharge  or  that  the  amount  was  lost  to 
the  estate.  Nor  Is  there  any  evidence  or  of- 
fer to  prove  any  fact  concerning  Taylor 
Rogers'  conn^tlon  with  this  Carter  estate 
which  reflects  upon  his  character  either  in- 
dividually or  as  an  attorney  or  that  would 
have  Justified  W.  H.  Rogers  In  declaring,  'He 
is  no  longer  any  son  of  mine,'  except  this 
overcharge  for  commissions. 

"There  was  offered  in  evidence  and  exclud- 
ed an  article  purporting  to  have  been  pub- 
lished in  the  San  Francisco  Call  of  July  17, 
1900,  in  which  Taylor  Rogers'  name  is  con- 
nected with  matters  seriously  reflecting  upon 
his  moral  character  and  his  reputation  as  an 
attorney.  No  offer  was  made  to  show  that 
the  charges  there  made  had  any  foundation 
of  truth.  Nor  does  it  certainly  appear  that 
W.  H.  Rogers  had  referred  to  this  article 
when  he  declared,  Taylor  Rogers  Is  no  long- 
er son  of  mine,'  although  such  Inference 
might  possibly  have  been  drawn  from  his 
remark  to  witness  Belle  Jamison  which  the 
court  held  to  be  immaterial.  The  only  San 
Francisco  papers  he  is  shown  to  have  read 
were  the  Chronicle  and  Examiner.  These 
matters  occurred  about  1899.  Taylor  Rogers 
was  then  over  50  years  of  age,  was  married, 
and  had  a  family  of  several  children.  To  bU 
wife  and  some  of  his  children  W.  H.  Rogers 
had  made  known  his  relationship  to  their 
husband  and  father.  Whether  the  real  cause 
of  his  changed  mental  attitude  towards  the 
man  he  was  proud  to  call  his  son  for  so  many 
years  can  be  traced,  as  is  claimed  by  plain- 
tiffs, to  the  sinister  influence  of  defendants, 
or  to  the  matters  relating  to  the  Carter  es- 
tate, need  not  be  affirmed  or  denied.  If  It 
be  conceded  that  circumstances  might  arise 
under  which  a  court  of  equity  would,  in  favor 
of  heirs  of  the  blood,  feel  itself  JusUfled  in 
refusing  speclflc  performance  of  a  contract 
such  as  we  have  here,  we  do  not  thinly  a 
showing  has  been  made  or  offered  to  be  made 
such  as  would  warrant  our  holding  that  the 
learned  trial  Judge  erred,  either  in  his  rul- 
ings or  In  his  findings,  upon  material  Issues 
in  the  case." 

[10]  The  lower  court  did  not  err  Is  ad- 
Judging  that  both  Mrs.  Carter  and  Mrs. 
Schlotterback  held  an  undivided  one-hali 
Interest  In  the  realty  in  trust  for  the  use  and 
benefit  of  plaintiffs,  and  directing  them  to 
convey  the  same  to  plaintiffs  according  to 
their  respective  rights.  In  view  of  what  we 
have  said,  plaintiffs,  as  successors  of  James 
Taylor  Rogers,  are  entitled  to  a  full  undivid- 
ed one-half  of  this  property.  The  decree 
should  not  be  so  limited  as  to  apply  only  to 
the  undivided  one-half  interest  standing  hi 
the  name  of  Mrs.  Schlotterback.    The  courts 
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have  no  right  to  hold  that  the  latter  shall  be 
wbolly  deprived  of  the  interest  attempted  to 
l>e  conveyed  to  her  by  W.  H.  Rogers  in  order 
that  Mrs.  Carter  shall  have  a  full  undivided 
one-half  of  the  property  of  deceased.  So  far 
as  both  Mrs.  Carter  and  Mrs.  Schlotterback 
were  concerned,  William  H.  Rogers  could 
legally  dispose  of  the  property,  that  was  not 
subject  to  the  contract  rights  of  James  Tay- 
lor Rogers,  as  he  saw  fit  No  contract  right 
appears  on  the  part  of  either  Mrs.  Carter  or 
Mrs.  Schlotterback.  There  is  nothing  to  war- 
rant a  conclusion  that  it  was  the  Interest  of 
Janaes  Taylor  Rogers  that  he  attempted  to 
give  to  Mrs.  Schlotterback,  and  that  conse- 
quently she  alone  must  satisfy  the  claim  of 
the  successors  of  James  Taylor  Rogers 
The  practical  result  of  the  Judgment  of  the 
lower  court  is  that  Mrs.  Carter  and  Mrs. 
Schlotterback  share  equally  in  such  property 
as  is  left  after  satisfying  the  claim  of  the 
successors  of  James  Taylor  Rogers,  and  we 
are  satisfied  that  the  Judgment  was,  in  this 
respect,  correct 

As  to  the  money,  it  was  said  in  the  opinion 
of  the  District  Court  of  Appeal : 

"The  decree  adjudged  that  'plaintiffs  do 
have  and  recover  Judgment  agataist  the  said 
defendants,  Eirinah  B.  Schlotterback  and 
Mrs.  Sarah  F.  Carter,  for  the  sum  of  $684.48, 
and  the  same  is  hereby  declared  to  be  a  •lien 
upon  all  the  right,  title,  and  interest  of  the 
said  defendants  (Mrs.  Carter  and  Mrs. 
Schlotterback)  in  and  to  the  remaining  un- 
divided one-half  interest  of,  in,  and  to  the 
said  lands,  and  the  said  lands  are  hereby  im- 
pressed with  said  lioi  in  the  amount  above 
mentioned.' 

"This  part  of  the  Judgment  is  based  upon 
the  following  facts:  In  the  distribution  of 
the  residue  of  the  W.  H.  Rogers'  estate,  which 
estate  consisted  of  money  only,  the  court 
found  the  sum  to  be  12,054.26.  Of  this  sum, 
after  deducting  two  legacies  amounting  to 
$305,  Mrs.  Rogers  and  Mr&  ScblotterlMuA 
each  received  $874.63. 

The  court  found  that  the  rents,  isanes, 
and  profits  of  the  land,  after  the 
death  of  W.  H.  Rogers,  amoonted  to  $2,803  46 

EzpeoseB,  taxes,  eta 1,183  76 

Leaving  a  balance  of  which  each  re- 
ceived of  the  rents,  isaoes  and  prof- 
its of. $809  85 

To  this  the  court  added  the  amount 
distributed  to  each  of  said  defend- 
ants         876  60 

Making  a  total  to  each  of $1,694  48 

"From  'this  the  court  deducted  $1,000,  ad- 
vanced to  Taylor  Rogers  in  bis  lifetime,  leav- 
ing the  amount  of  $684.48,  as  shown  above, 
and  $10  in  excess  of  the  amount  found  by 
the  coart" 

[11]  In  view  of  what  we  have  said,  this 
portion  of  the  decree  was  also  correct,  with 
the  exception,  as  stated  by  the  District  Court 
of  Appeal,  that  the  Judgment  for  money 
"should  nm  in  fitvor  of  the  plaintiff  Earla  E. 
188P.-47 


Rogers  in  bis  representative  capacity  as  ad- 
ministrator of  the  estate  of  James  Taylor 
Rogers,  deceased,  for  the  purpose  of  adminis- 
tration (MUler  V.  Ash,  156  Cal.  644,  656  [105 
Pac.  600];  Robertson  v.  Burrell,  110  Cal. 
668,  574  [42  Pac  1086],"  instead  of  in  favor 
of  the  "plaintiffs."  The  Judgment  will  be 
modified  In  this  respect.  There  is  no  other 
matter  requiring  notice  bete. 

It  is  ordered  that  the  Judgment  appealed 
from  be  and  the  same  is  hereby  modified  In 
the  respect  Just  stated,  and  as  so  modified 
said  Judgment  is  affirmed.  It  is  further  or- 
dered that  plalntlfls  recover  their  costs  on 
this  appeal. 

We  concur:  SLOSS,  J.;  LORIOAN,  J.; 
MHLVIN,  J. ;   HB3NSHAW,  J. 

SHAW,  J.  I  dissent  I  am  of  the  opinion 
that,  so  far  as  the  land  conveyed  to  Mrs. 
Carter  and  Mrs.  Schlotterback  is  concerned, 
the  action  is  barred  by  the  statute  of  limita- 
tions and  by  laches.  It  appears  that  the  deed 
to  them  was  recorded  on  December  7,  1895, 
and  that  James  Taylor  Rogers  was  very  soon . 
afterwards  apprised  of  its  contents.  His 
right  if  any,  was  one  arising  upon  the  con- 
tract made  in  1851.  It  then  became  and  ever 
since  has  been  a  vested  right  and  consequent- 
ly a  right  which  was  under  the  protection  of 
the  courts  in  case  it  was  violated  or  endan- 
gered. The  conclusion  that  the  action  Is  hot 
barred  is  predicated  upon  the  proposition 
that  no  cause  of  action  accrued  in  his  favor 
until  the  death  of  William  H.  Rogers,  on  De- 
cember 26,  1906,  except  perhaps,  an  action 
to  obtain  a  decree  protecting  him  against  a 
future  conveyance  by  the  grantees  to  an  inno- 
cent purchaser  for  value  Van  Duyne  v.  Vree- 
land,  12  N.  J.  Bq.  142,  is  Cited  as  authority 
for  this  possible  action. 

I  am  by  no  means  certain  that  even  the  ac- 
crual of  an  action  of  that  character  wonld 
not  be  sufficient  to  uphold  the  doctrine  that 
the  present  action  is  barred.  But  the  deci- 
sion cited  goes  much  further  than  that  It 
holds  that  a  deed  such  as  that  executed  to 
Mrs.  Carter  and  Mrs.  Schlotterback,  if  ex- 
ecuted, as  is  here  claimed,  for  the  purpose  of 
preventing  an  equal  share  in  the  estate  from 
going  to  James  Taylor  Rogers  upon  the  death 
of  William  H.  Rogers,  would  be  an  actual  and 
positive  fraud,  "a  fraud  upon  agreement" 
anciently  made,  and  that  it  gives  the  claimant 
under  such  agreement  an  Immediate  right  of 
action  to  obtain  a  decree  declaring  that  such 
deed  is  "a  fraud  upon  the  agreement"  and 
adjudging  that  the  grantee  shall  "hold  the 
land  subject  to  that  agreement"  and  that,  up- 
on the  death  of  the  grantor,  such  grantee 
shall  convey  to  the  claimant  the  share  to 
which  be  would  be  entlUed  under  the  agree- 
ment This  would  be,  in  substance,  a  decree 
that  instead  of  the  absolute  estate  in  re- 
mainder which  the  grantee  would  take  by  the 
terms  of  the  deed,  he  should  hold  his  interest 
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in  the  land  In  tmst  for  fhe  benefit  of  such 
claimant,  to  the  extent  of  the  claimant's  pro- 
spective Interests,  and  practically  annnlling 
the  deed  as  a  conveyance  of  the  abaolnte  es- 
tate in  remainder.  Such  an  action  conld  have 
been  maintained  by  James  Taylor  Rogers  im- 
mediately after  the  execution  of  the  deed  in 
1895.  It  would  have  been  an  action  for  relief 
on  the  ground  of  fraud,  and  it  would  have 
been  barred  in  three  years  from  the  time  the 
fraud  was  discovered  or  from  the  time  when, 
by  due  Inquiry,  It  might  have  been  discovered. 
Code  Civ.  Proc.  S  338.  Such  an  action  was  a 
remedy  fully  adequate  to  secure  to  him  sub- 
stantially the  same  relief  as  he  seeks  by  the 
present  action.  It  would  have  been  based  on 
the  same  facta,  and,  if  he  had  succeeded,  it 
would  have  established  those  facts  as  well 
as  his  rights  under  them.  The  present  action 
should  therefore  be  held  to  be  barred  on  the 
same  principle  as  that  upon  which  it  is  held 
in  equity  that  a  suit  is  barred,  if  it  Is  based 
on  the  same  facts  and  rights  as  would  be 
necessary  to  sustain  an  action  at  law  which 
is  barred,  although  the  relief  sought  in  equity 
is  not  precisely  the  same  as  that  which  might 
be  obtained  at  law.  £ilmendorf  v.  Taylor,  10 
Wheat.  (28  U.  S.)  152,  6  L.  Ed.  289 ;  People 
V.  Everest,  4  Hill  (N.  Y.)  71;  Beeves  v. 
Dougherty,  7  Yerg.  (Tenn.)  222,  27  Am.  Dec. 
496;  Humbert  v.  Trinity  Church,  24  Wend. 
(N.  Y.)  593 ;  Wood  on  Lim.  {  58,  and  notes. 

The  making  of  this  deed  was  a  clear  re- 
pudiation by  the  grantor  of  the  obligation  of 
the  agreement  of  1851  and  of  any  trust  creat- 
ed thereby  in  the  property  conveyed,  as  well 
as  of  all  claim  of  James  Taylor  Rogers  to 
take  an  Interest  therein  at  the  grantor's 
death.  The  tatter's  knowledge  of  the  deed 
put  him  on  Inquiry  as  to  its  alleged  fraud- 
ulent purpose  and  charged  him  with  notice 
thereof.  His  neglect  to  begin  any  action  con- 
cerning his  claim  during  the  ensuing  11  years 
of  the  life  of  the  grantor,  and  until  after  the 
grantor's  death  had  deprived  the  grantees 
of  his  testimony  on  the  subject  of  the  ancient 
agreement,  should,  upon  familiar  principles 
of  equity  Jurisprudence,  be  sufficient  to  char- 
acterize the  present  action  as  a  stale  demand 
barred  by  his  laches  in  failing  to  pursue  the 
remedy  at  all  times  open  to  him. 


ALTA  PLANING  MIL!/  CO.  v.  GARLAND 

et  al.     (Li.  A.  8,206.) 

(Supreme  Court  of  California.    Jan.  28,  1914. 

Rehearing  Denied  Feb.  26,  1914.) 

1.    CONTSACTS    (5    198*)— BulLDINa    CONTBACTS 

— Construction. 

Under  a  contract  for  the  construction  of  a 
building,  which  provided  that  the  contractor 
was  to  do  all  that  was  necessary  to  protect  ad- 
joining buildings,  streets,  and  the  public  daring 
the  excavation,  doing  all  shoring,  bracing,  and 
trenching  required  to  that  end,  the  contractor 
was  not  required  to  go  upon  adjoining  property 
and  pnt  supports  beneath  the  foundations  of 
buildings   thereon ;     the   contract   imposing   no 


greater  liability  in  that  respect  against  bim  than 
that  imposed  upon  the  owner  by  Civ.  Code,  | 
832,  requiring  hun,  in  malung  excavations,  to  ase 
ordinary  care  not  to  disturb  the  support  of  ad- 
joining buildings.   - 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  K  861-877,  879-883;  Dec.  Dig.  i 
198.*] 

2.  COHTKAOTS  (I  108*)— BxriLDIKe  CORTKACIS 
— CONSTBUOnON. 

A  provision  in  a  building  contract  wberebj 
the  contractor  assnmed  all  responsibility  for 
damages  occurring  to  any  adjoining  building 
by  any  act  or  omission  of  himself  or  employ^ 
did  not  render  him  liable  for  the  expense  of  un- 
derpinning an  adjoining  building. 
.[Ed.  Note.— For  other  cases,  see  Contracts, 
CentDig.  fi  861-877,  879-883 ;  DecDig.  { 19a»] 
8.  ComnACTs  (S  198*)— BuiLDiirQ  Contracts 

— COHSTBDCTION. 

A  building  contract  including  a  provisioD 
that  the  contractor  was  to  furnish  any  neces- 
sary thing  which  might  have  been  omitted  from 
the  specifications,  and,  for  the  contract  price, 
to  furnish  all  requisite  materials,  did  not  in- 
clude work  which  was  necessary  to  be  done  oo 
adjoining  buildings  to  protect  the  foundation  of 
such  buildings. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  H  816-877,  879-888;  Dec.  Dig.  S 
198.»] 

4.  EviDENCK    (j    618*)— Subject  of   Bxfesi 
Testikont— Building  CoNTKaons. 

In  an  action  between  a  building  contractor 
and  the  owner  of  the  building,  where  the  con- 
troversy was  as  to  which  was  liable,  under  the 
contract,  for  underpinning  adjoining  property, 
an  expert  witness  was  properly  permitted  to 
testify  that  according  to  custom  in  the  dty  the 
terms  "shoring,  bracing,  and  trencliiiig"  had 
no  reference  to  imderpinning. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  g  2S26 ;   Dec  Dig.  {  6ia*] 

5.  Contracts  (|  198*)— Buildirq  Contsactb 
— Construction. 

A  building  contract  adopting  as  a  part 
thereof  an  ordinance  of  the  city  of  IJos  Angeles, 
requiring  every  person  excavating  to  snpport 
and  protect  from  damage  all  adjoining  build- 
ings, etc,  did  not  require  the  contractor  to  un- 
derpin and  make  permanent  improvements  upon 
an  adjoining  building. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §S  861-877,  879-883;  Dec  Dig.  i 
198.*] 

6.  Contracts  (g  232*)— Buildiro  Coktbacib 
— Implied  Contract. 

Where  the  owner  of  a  lot  through  bis  au- 
thorized agent  ordered  a  contractor,  who  was 
at  the  time  constructing  a  building  upon  the 
lot,  to  make  certain  improvements  upon  adjoin- 
ing property,  there  was  an  implied  promise  to 
pay  the  reasonable  value  thereof. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  gg  1071-1094;   Dec  Dig.  g  232.*] 

7.  Contracts  (g  285*)— Building  Contbaow 
—Construction. 

Where  a  building  contract  contained  the 
usual  provision  to  the  effect  that  all  disputes 
as  to  the  meaning  of  the  specifications  should 
be  settled  by  the  architects,  it  did  not  apply  to 
a  dispute  as  to  extra  work  on  adjacent  prope^ 
ty;    that  being  outside  the  contract 

[EH.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  gg  1290,"  1291,  1303,  1304;  Dec  Di«. 
I  285.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Curtis  D.  Wil- 
bur, Judge. 
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Action  by  the  Alta  Planing  Mill  Company 
against  WUllam  Garland  and  tbe  Mercantile 
Improvement  Association.  Judgment  for 
plaintiff,  and  defendant  Qarland  appeals. 
Affirmed. 

J.  W.  McKlnley,  of  Los  Angeles  (W.  R. 
Millar,  of  Los  Angeles,  of  counsel),  for  ap- 
pellant W.  O.  Van  Pelt  and  Valentine  & 
Newby,  all  of  Los  Angeles,  for  respondent 

MELVIN,  J.  Tbe  defendant  Garland  ap- 
peals from  a  judgment  against  him  and  from 
an  order  denying  bis  motion  for  a  new  trial. 

Api)ellant  had  entered  Into  a  contract  with 
the  Alta  Planing  Mill  Company  whereby  that 
corporation,  for  an  agreed  consideration,  was 
to  constmct  a  building  on  Broadway  In  the 
city  of  Los  Angeles.  The  land  of  appellant 
adjoined  that  of  the  Mercantile  Improvement 
Association  (a  corporation),  upon  which  there 
was  a  building.  The  building  which  had 
been  planned  for  Mr.  Garland  was  to  be  160 
feet  In  tbe  dimension  nearest  the  property 
of  the  improvement  company  but  only  S6  feet 
of  its  wall  was  to  be  In  close  proximity  to  the 
wall  of  the  structure  on  that  land.  On  Jan- 
uary 29,  1910,  Messrs.  Morgan  &  Walls,  ar- 
chitects In  charge  of  the  work  on  the  Garland 
building,  wrote  a  letter  to  J.  Wesley  Roberts, 
secretary  of  the  Improvement  company,  in- 
forming him  of  the  plan  for  the  construction 
of  tbe  building  on  the  adjacent  property  and 
notifying  him  to  protect  the  wall  of  the 
building  belonging  to  that  corporation.  Lat- 
er Mr.  Garland  called  upon  Mr.  Burnett 
who  was  his  attorney  at  law,  and  request- 
ed that  gentleman  to  draw  a  form  of  legal 
notice  to  serve  upon  Mr.  Roberts  calUng 
attention  to  his  duty  to  protect  the  wall 
of  his  corporation's  building.  As  Mr.  Bur- 
nett was  attorney  for  both  parties,  he  de- 
clined to  act  in  this  matter,  but  sent  for  Mr. 
Roberts,  who  came  to  Mr.  Burnett's  office 
and  held  a  conference  with  Mr.  Garland. 
There  Is  a  conflict  in  the  testimony  regarding 
this  conversation.  Appellant  says  that  Mr. 
Roberts  told  him  to  have  his  contractor  do 
the  work  and  to  send  the  bill  when  It  was 
completed  and  he  (Roberts)  would  pay  It 
Accordingly  appellant  told  Morgan  &  Walls, 
the  architects,  about  this  agreement  and  ask- 
ed them  to  notify  the  contractors.  Mr.  Rob- 
erts admitted  that  be  authorized  appellant 
to  do  certain  work  but  denied  that  his  au- 
thorization referred  to  the  entire  wall.  He 
testified  that  he  said  to  appellant,  "If  this  is 
necessary  to  underpin  that  36  feet  yon  go 
ahead  and  do  it  and  we  will  stand  our 
share  of  it."  On  February  16,  1910,  Morgan 
&  Walls  wrote  a  letter  Instructing  the  Alta 
Planing  Mill  Company  to  "underpin"  36  feet 
of  the  Mercantile  Company's  building,  and  on 
March  8tb  that  firm  wrote  another  letter  to 
tbe  same  corporation  containing  this  sen- 
tence :  "The  banks  are  so  rotten  on  the  soutli 
that  as  a  matter  of  safety  you  will  underpin 
the  entire  north  wall  of  Uie  Mercantile  place 


building."  Meanwhile  a  letter  had  been  writ- 
ten by  Mr.  Roberts,  in  his  official  capacity, 
to  the  appellant  It  bore  date  March  2,  1910, 
and,  omitting  formal  matters,  was  as  follows: 
"We  are  advised  that  the  walls  in  Mercan- 
tile place  behind  your  new  buildings  are  slip- 
ping down.  Will  you  kindly  attend  to  this 
matter  at  once,  and  oblige?  This  as  per  our 
conversation  with  you  a  few  days  ago  rela- 
tive to  this  matter."  The  plaintifF  corpora- 
tion proceeded  to  do  the  work  as  directed  by 
the  architects  and  in  due  time  presented  a 
bill  against  Mr.  Garland  to  one  of  the  mem- 
bers of  the  firm  of  Morgan  ft  Walls  who  told 
the  president  of  the  mill  company  that  he 
had  rendered  the  account  to  tbe  wrong  man 
and  told  him  to  seek  payment. from  Mr.  Rob- 
erts. This  was  the  first  intimation  which 
the  Alta  Planing  Mill  Company  received  of 
the  interest  of  the  Mercantile  Improvement 
Company  In  the  matter  of  underpinning  the 
walla  Mr.  Roberts  refused  to  pay  the 
amount  demanded  or  any  sum,  and  suit  was 
brought  against  Mr.  Garland  and  the  Mer- 
cantile Improvement  Company,  but  after  the 
taking  of  testimony  in  the  case  the  action 
was  dismissed  as  against  the  latter  defend- 
ant and  the  court  gave  judgment  against 
tbe  former. 

[1]  Appellant's  first  contention  Is  that  the 
work  for  which  the  suit  was  -brought  was  a 
part  of  that  which  plaintiff  was  required  to 
do  under  his  contract  The  contract  con- 
tains, among  its  specifications,  the  following : 
"The  contractor  shall  do  all  that  is  necessary 
to  protect  the  adjoining  buildings,  streets 
and  the  public  during  the  excavation,  doing 
all  shoring  and  bracing,  and  trenching  re- 
quired to  this  end."  This  did  not  place  upon 
the  contractor  the  duty  of  going  upon  the 
adjacent  property  and  putting  supports  be- 
neath the  foundations  of  the  bnUding  there- 
on. It  was  not  so  understood  by  any  of  the 
parties  thereto  nor  by  tbe  neighbor.  Mr. 
Garland's  notice  and  demand  upon  the  Mer- 
cantile Company  (through  the  agency  of  his 
architects),  and  the  admission  by  that  com- 
pany's authorized  representative  of  at  least 
some  liability  for  making  the  wall  safe.  In- 
dicates that  fact  The  contract  Imposed  no 
greater  obligation  upon  the  Alta  Company 
than  would  have  rested  upon  appellant  U 
he  had  been  making  the  excavation  without 
the  aid  of  the  contractor.  The  quoted  lan- 
guage of  the  contract  Imposes  no  greater  Ha- . 
bllity  than  that  which  is  the  owner's  under 
section  S32  of  the  Civil  Code.  That  section, 
as  interpreted  by  the  decisions  of  this  court, 
does  not  require  support  for  buildings  which 
have  been  superimposed  upon  the  land  ad- 
jacent to  that  upon  which  an  excavation  is 
to  be  made.  Aston  v.  Nolan,  63  Cal.  271; 
Oonboy  v.  Dickinson,  92  Cal.  604,  28  Pac. 
809;  Sullivan  v.  Zelner,  98  Cal.  349,  33  Pac. 
209,  20  L.  R.  A.  730;  Nlppert  v.  Wameke,  128 
Cal.  503,  61  Pac.  96,  270. 

[2]  Nor  was  the  contractor  liable  nnder  a     t 
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clause  requiring  him  to  assume  all  respon- 
Blbillty  for  damages  which  might  occur  to 
the  building  or  to  any  adjoining  building 
by  any  act  or  omission  ot  himself  or  his  em- 
ployes. It  Is  the  usual  paragraph  In  such 
agreements  protecting  the  owner  from  the 
results  of  carelessness  in  the  prosecution  of 
the  work. 

[3]  Appellant  was  not  protected  by  that 
part  of  the  building  contract  requiring  the 
contractor  to  furnish  any  necessary  thing 
which  might  have  been  omitted  from  the 
specifications,  nor  by  that  by  which  the  con- 
tractor was  to  furnish  all  requisite  materials 
for  the  contract  price.  These  obviously  did 
not  Include  work  done  on  another  man's 
property  which  was  not  a  part  of  the  scheme 
of  construction. 

[4,  E]  A  further  contention  is  made  that, 
by  an  ordinance  of  the  city  of  Los  Angeles 
which  was  duly  made  a  part  of  the  contract 
of  construction,  the  work  done  on  the  ad- 
joining property  was  within  the  scope  of  the 
contractor's  duties  and  obligations.  By  one 
section  of  that  ordinance  everj-  person  exca- 
vating for  the  purpose  of  laying  the  founda- 
tions of  a  building  "shall  support  and  pro- 
tect from  damage  all  adjoining  land,  build- 
ings) streets,  alleys  and  sidewalks  by  under- 
pinning, cribbing  or  shoring  or  such  other 
device  as  wllL  prevent  all  settling,  craddng 
or  damage  whatever."  At  the  trial  the  court 
permitted  an  expert  witness  to  testify  with 
reference  to  the  meaning  ot  this  part  of  the 
contract.  He  said  that,  under  the  well-defin- 
ed custom  and  usage  in  the  dty  of  Los  An- 
geles, the  terms  "shoring,  bracing  and  trench- 
ing" had  no  reference  to  underpinning.  Such 
testimony  was  entirely  proper.  Section  1646. 
CiT.  Code;  Bums  t.  Sennett  &  Miller,  99  CaL 
370,  33  Pac.  916;  Law  v.  Northern  Assur- 
ance Co.,  132  Paa  696.  It  was  clearly  not 
within  the  contemplation  of  the  parties  to 
the  contract  nor  the  architects  that  the  Alta 
Planing  Mill  Company  should  make  perma- 
nent Improvements  upon  the  property  ad- 
joining'that  upon  which  the  work  of  excavat- 
ing and  building  was  to  be  done,  nor  was  that 
the  meaning  reasonably  to  be  derived  from 
the  ordinance. 

[6]  The  work  for  which  this  suit  was  In- 
stituted having  been  ordered  by  the  author- 
ized agent  of  the  appellant,  there  arose  an 
implied  promise  to  pay  the  reasonable  value 
thereof.  Brown  v.  Crown  Gtold  MUllng  Co., 
150  Cal.  382,  80  Pac  86. 

Appellant's  counsel  lay  great  stress  upon 
the  argument  that  there  was  no  considera- 
tion for  the  extra  work  because  the  plaintiff 
was  bound  by  the  terms  of  his  contract  to 
erect  the  building;  but  that  was  exactly  what 
he  was  not  bound  to  do,  as  the  foregoing  dis- 
cussion has  Indicated.  As  was  said  by  the 
learned  judge  of  the  trial  court:  "Here  is 
a  clear  case  of  a  contract  made  by  an  agent 
for  an  undisclosed  principal,  in  which  case 


the  party  entering  into  ttie  contract  with 
the  agent  can  at  his  option  either  sue  tlie 
agent  or  the  principal."  This  condoslon  Is 
amply  supported  by  authority.  Bradford  v. 
Wood  worth,  108  CaL  686,  41  Pac.  797;  Kerry 
V.  Pacific  Marine  Co.,  121  CaL  670,  64  Pac.  89, 
66  Am.  St  Rep.  66;  31  Cyc.  1555. 

[7]  The  building  contract  between  plain- 
tiff and  appellant  provided,  as  such  con- 
tracts generally  do,  that  all  disputes  as  to  the 
meaning  of  the  spedflcations  should  be  set- 
tled by  the  architects,  and  appellant  Insists 
that  this  claim  for  extra  work  was  subject 
to  that  rule.  The  obvious  answer  to  that 
point  Is  that  this  was  a  demand  for  extra 
work  entirely  outside  of  the  contract  for  ex- 
cavation and  construction  of  the  building  on 
the  Garland  property. 

The  findings  and  judgment  were  correct 
in  awarding  to  the  Alta  Planing  Hill  Com- 
pany the  reasonable  value  of  the  entire  work. 
Appellant  said  he  was  authorized  by  Mr. 
Boberts  to  have  his  contractor  do  the  work. 
The  letter  of  Roberts,  acting  for  the  Me^ 
cantUe  Improvement  Company,  referred  to 
the  slipping  of  "the  wall,"  not  merely  the  36 
feet  nearest  to  the  excavation,  and  the  ar- 
chitects, the  recognized  agents  of  appellant, 
ordered  plaintiff  to  "underpin  the  entiie 
north  walL"  According  to  his  own  testimoar 
Mr.  Garland  was  fully  authorized  to  have  the 
wall  underpinned  and  to  send  the  bill  to 
Mr.  Roberts  for  the  corporation  whldi  the 
latter  represented.  There  can  be  no  doubt 
that  Mr.  Garland  considered  himself  autho^ 
ized  to  have  the  whole  wall  permanently 
underpinned,  and  the  learned  judge  of  the 
trial  court  gave  full  credit  to  his  testimon; 
In  that  regard  as  he  stated  in  his  written 
opinion.  It  was  admitted  at  the  trial  that 
the  work  performed  was  of  the  value  alleged 
In  the  complaint;  1.  e.,  $2,274.77. 

The  judgment  and  order  are  aflBrmed. 

We  concur :    LORIGAN,  J.;  HENSHAW,  J. 


Et  parte  CANNON.    (Cr.  1815.) 
(Supreme  Court  of  California.    Jan.  17,  1914.) 

1.  Statutes  (J  161*)— Impukd  Refiui. 

Repeals  by  Implication  are  not  favored, 
and  a  later  act  containing  no  repealing  clanse 
does  not  repeal  a  prior  one  except  in  lo  fai  ai 
the  two  are  inconsistent. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  §§  230-234;    Dec  Dig.  |  16L»] 

2.  Blkotbioitt   (§  1*)— Statotobt  Regula- 
tions—Implied  Refeai. 

Pen.  Code,  {  591,  as  first  enacted,  referred 
in  terms  to  injnries  done  to  telegraph  wires  and 
appurtenaacea.  Thereafter  section  593,  pro- 
viding that  every  person  who  maliciouEl;  re- 
moves or  interferes  with  any  line  erected  to 
transmit  electricity  for  light  heat,  or  pover 
is  punishable,  etc,  was  enacted,  and  subae- 
quently  section  591  was  amended  by  St  IBW, 
p.  272,  so  as  to  provide  that  every  person  who 
maliciously  injures  or  makes  any  unauthoriied 
connection  with  any  telegraph  or  telephone  hne 


*For  other  capea  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  It  B«p'illi>duas 
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or  any  other  line  used  to  eondact  electricity  la 
guilty  of  misdemeanor.  Held,  that  the  amend- 
ment did  not  work  an  implied  repeal  of  section 
593,  as  the  expression  "any  other  line  used  to 
conduct  electricity,"  used  in  section  Q91,  must, 
under  the  principle  of  ^usdem  generis,  be  taken 
to  refer  solely  to  lines  similar  to  telegraphs  and 
telephones;  this  conclusion  being  strengthened, 
as  the  consequences  from  the  cutting  or  destruc- 
tion of  a  high  power  electric  wire  are  very  much 
more  serious  than  the  catting  of  an  ordinary 
telegraph  wire. 

r£d.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  f  I.*) 
3.  Stattjtbs  (5   194*)— CowBTBtJCTiOK— Eros- 

dsmGenebis. 

Where  special  words  are  followed  by  gen- 
fCral  words,  the  general  words  are  taken  to  re- 
fer  to   things  of  the  same   general   nature  as 
those  specified. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  272;   Dec  Dig.  §  ia4.*] 

In  Bank.  Ex  parte  application  by  Thomas 
Cannon  for  writ  of  habeas  corpus.  Writ  dls- 
cbarged,  and  relator  remanded. 

Henry  B.  Uster,  of  San  Frandsco,  for  pe- 
titloDer.  U.  S.  Webb,  Atty.  Gen.  (Ralph  C. 
Harrison,  of  San  Francisco,  of  counsel),  for 
respondent 

PER  CURIAM.  Thomas  Cannon  was 
charged  with  one  of  the  crimes  denounced 
by  section  683  of  the  Penal  Code  by  inter- 
fering with  and  obstructing  a  wire  erected 
and  maintained  by  proper  authority  for  the 
vwrpoee  of  transmitting  electricity  for  light, 
heat,  and  power.  He  was  convicted  and 
sentenced  to  a  term  of  Imprisonment  In  the 
penitentiary.  This  writ  was  issued  upon  the 
petition  of  M.  V.  Johnson  and  the  contention 
that  section  683  of  the  Penal  Code  was  re- 
pealed by  the  amendment  to  section  691  of 
the  same  Code  passed  Iq  1905.  This  is  the 
sole  question  for  solution  In  this  proceed- 
ing: Did  the  amendment  to  section  591  wipe 
out  the  other  section? 

The  two  sections  in  thdr  present  form  are 
as  follows: 

"591.  Every  person  who  maliciously  takes 
down,  removes,  injures,  or  obstructs  or  makes 
any  unauthorized  connection  with  any  line  of 
telegraph  or  telephone,  or  any  other  line  used 
to  conduct  electricity;  or  any  part  thereof,  or 
appurtenances  or  apparatus  connected  there- 
with, or  severs  "any  wire  thereof,  is  gnilty  of 
a  misdemeanor." 

"583.  Every  person  who  unlawfully  and 
maliciously  takes  down,  removes,  Injures,  In- 
terferes with,  or  obstructs  any  line  erected 
or  maintained  by  proper  authority  for  the 
purpose  of  transmitting  electricity  for  light, 
heat,  or  power,  or  any  part  thereof,  or  any 
insulator  or  cross  arm,  appurtenance  or  ap- 
paratus connected  therewith,  or  severs  or  In 
any  way  interferes  with  any  wire,  cable,  or 
current  thereof,  is  punishable  by  imprison- 
ment in  the  state  prison  not  exceeding  five 
years,  or  by  fine  not  exceeding  five  hundred 
dollars,  or  Imprisonment  in  the  county  Jail 
not  exceeding  one  year." 


Section  591  was  passed  originally  In  1372 
and  had  reference  hy  Its  terms  to  Injuries 
done  to  telegraph  wires  or  appurtenances. 
There  was  an  attempted  amendment  at  the 
session  of  1901  which  was  unconstitutional. 
In  1906  it  was  changed  (Stats.  1905,  p.  683) 
to  Include  by  direct  designation  telephone 
wires  and  was  then  as  it  la  to-day  with  the 
exception  of  the  words  "or  makes  any  unau- 
thorized connection  with"  which  were  added 
by  the  amendment  of  1909  (Stats.  1909,  p. 
272).  This  court  had  occasion  to  construe  the 
statute  In  its  original  form  In  Davis  v.  Pa- 
dflc  Telephone  &  Telegraph  Co.,  127  Cal.  316, 
67  Pac.  764,  69  Pac.  698,  wherein  It  was  held 
that  by  reason  of  the  substantial  identity  of 
telephonic  and  telegraphic  modes  of  commu- 
nication the  statute  applied  to  injuries  com- 
mitted to  telephone  wires,  as  well  as  to  wires 
used  In  telegraphy.  This  decision  was  handed 
down  in  1899  and  doubtless  caused  the 
amendment  attempted  in  1901  (Stats.  1901,  p. 
469)  and  accomplished  In  1905,  by  which  the 
section  was  made  to  apply  in  terms  to  tele- 
phone wires  as .  well  as  to  telegraph  wires. 
Section  693  was  adopted  in  1901  (Stats.  1901, 
p.  92)  and  has  been  a  part  of  the  Penal  Code 
ever  since. 

[1-3]  The  contention  of  the  petitioner  Is 
that  by  the  addition  to  section  691  of  the 
words  "or  any  other  line  used  to  conduct 
electricity"  section  593  was  repealed.  In  con- 
sidering this  view  we  must,  of  course,  have 
in  mind  the  rule  that*  repeals  by  ImpUcatlou 
are  not  favored.  Malone  v.  Bosch,  104  CaL 
683,  38  Pac.  516 ;  Banks  v.  Yolo  County,  104 
CaL  259,  37  Pac.  900;  Hilton  v.  Curry,  124 
Cal.  87,  56  Pac.  784;  Ex  parte  Dolan,  128 
Cal.  463,  60  Pac.  1094 ;  People  v.  Pacific  Imp. 
Co.,  130  Cal.  446,  62  Pac.  739;  Santa  Cruz 
Rock  Paving  Co.  v.  Lyons,  183  Cal.  116,  65 
Paa  329. 

The  rule  has  been  thus  stated  by  this 
court:  "A  later  act,  containing  no  repealing 
clause,  does  not  repeal  a  prior  act  except  so 
far  as  the  two  are  clearly  inconsistent,  or  un- 
less it  is  manifest  that  the  latter  act  was  in- 
tended as  a  substitute  for  the  former  In  all 
respects,  and  to  cover  the  entire  subject-mat- 
ter to  which  both  relate."  In  re  Mitchell, 
120  CaL  387,  52  Pac.  801.  In  other  words, 
the  language  of  repeal,  to  be  effective,  must 
be  of  "unmistakable  meaning."  Rowe  v.  Hl- 
bemia  Sav.  &  Loan  Soc.,  134  CaL  406,  66  Pac. 
569.  This  rule  is  applied  perhaps  most 
noticeably  in  proceedings  in  which  the  con- 
tention is  made  that  the  general  language  of 
a  later  statute  is  potent  to  repeal  the  provi- 
sions of  a  law  covering  a  special  subject.  In 
delivering  the  opinion  of  this  court  In  Bate- 
man  V.  Colgan,  111  CaL  686,  44  Pac.  240,  Mr. 
Justice  Van  Fleet  used  this  language:  "It 
is  an  established  rule  of  construction  tttat 
the  law  does  not  favor  a  repeal  by  ImpUca- 
tion,  but  that,  where  there  are  two  provi- 
sions relating  to  the  same  subject-matter, 
they  must,  if  possible,  be  construed  so  as  to 
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maintain  the  Integrity  of  both.  And,  where 
two  statutes  treat  of  the  same  sabject,  one 
being  special  and  the  other  general,  unless 
they  are  Irreconcilably  Inconsistent,  the  lat- 
ter, although  latest  in  date,  will  not  be  held 
to  have  repealed  the  former,  but  the  special 
act  will  prevail  in  its  application  to  the  sub- 
ject-matter, so  far  as  coming  within  its  par- 
ticular provisions."  The  same  doctrine  is 
declared  In  Trinity  County  v.  Mendocino 
County,  151  Cal.  284,  90  Pac.  685;  36  Cyc. 
1088,  note;  Endlicb  on  Interpretation  of  Stat- 
utes, §§  216,  223 ;  Lewis'  Sutherland  on  Stat- 
utory Construction,  i  247.  Indeed,  the  au- 
thorities upon  this  subject  are  innumerable. 

That  the  crimes  defined  by  section  593  are 
more  serious  than  those  described  in  the 
general  language  of  section  591  needs  no 
argument.  The  electric  currents  used  in  te- 
legraphy and  telephony  are  not  so  strong  as 
to  destroy  human  life  or  property  If  diverted 
from  the  conducting  wires,  but  the  currents 
employed  for  light,  heat,  and  power  are, 
when  taken  from  the  wires  otherwise  than 
through  proper  machinery,  extremely  dan- 
gerous to  life  and  property.  It  is  shocking 
to  one's  sense  of  proportion  to  think  that  a 
Legislature  would  deliberately  classify  the 
malicious  obstruction  of  such  a  dangerous 
agent  as  high-power  electricity  used  for  mov- 
ing cars,  lighting  cities,  and  operating  ma- 
chinery, with  the  interference  which  might 
arise  from  cutting  a  telegraph  or  telephone 
wire.  In  the  one  case  a  dangerous  and  little 
understood  essence  may  be  liberated  to  strike 
unsuspecting  citizens  dead  or  to  set  fire  to 
property;  in  the  other  the  injury  would 
amount  at  most  to  the  stopping  of  signals  or 
Conversation  over  the  wires.  It  is  therefore 
matter  of  little  wonder  that  when  the  use  of 
dangerous  currents  transmitted  on  wires  and 
used  for  light,  heat,  and  power  became  gen- 
eral, the  Legislature  did  not  expand  section 
591  of  the  Penal  Code  to  include  within  its 
purview  those  persons  who  might  malidously 
Interfere  with  the  conductors  of  such  cur- 
rents, but  enacted  a  new  statute  denounc- 
ing as  a  felony  any  malicious  interference 
with  or  severance  of  the  wires  bearing  the 
deadly  element 

It  is  true  that  the  words  "or  any  other 
line  used  to  conduct  electricity"  might  be 
interpreted  in  certain  juxtapositions  as  re- 
ferring to  electric  light  and  power  lines. 
Used  as  they  are  in  section  591,  following  the 
enumeration  of  telephone  and  telegraph  lines, 
they  doubtless  come  within  that  rule  of  con* 
struction  known  as  ejusdem  generis  and  re- 
fer to  things  of  the  same  general  nature  as 
those  specified.  In  such  cases  the  particular 
words  are  inserted  for  the  purpose  of  de- 
scribing certain  species  and  the  general 
words  to  include  other  species  of  the  same 
genus.  The  rule  is  founded  upon  the  reason 
that,  If  the  general  words  were  intended  to 
prevail  In  their  full  and  unrestricted  sense, 
the  special  words  would  not  be  employed  by 


the  lawmakers  at  alL  36  Cyc.  1119;  Black 
on  Interpretation  of  Law,  {  71 ;  Lewis'  Suth- 
erland on  Statutory  Construction,  i  435; 
Endlich  on  Interpretation  of  Statutes,  i  405 ; 
People  V.  Chretien,  137  Cal.  450,  70  Pac.  305; 
Magruder  t.  State,  40  Ala.  349. 

Applying  these  rules  to  the  problem  be- 
fore us,  we  must  read  section  591  of  the  Pe- 
nal Code  as  if  the  language  carried  into  tbat 
statute  by  the  amendments  of  1905  and  1909. 
were  "or  any  other  line  eJusdem  generis  used 
to  conduct  electricity."  It  is  a  matter  of 
common  knowledge  that  wires  used  to  con- 
duct electric  currents  of  high  voltage  are 
usually  heavier  and  more  carefully  Insulated 
than  those  used  for  telegraph,  telephone,  fire 
alarm,  burglar  alarm,  and  others  of  a  like 
nature.  It  was  doubtless  to  such  wires  the 
general  language  of  section  691  was  Intended 
to  apply,  and  not  to  the  wires  devoted  to  the 
purposes  so  distinctly  set  forth  In  section 
593. 

In  People  v.  Chretien,  supra,  this  court 
held  that  a  deed  was  not  included  in  the 
language  of  section  476  of  the  Penal  Code 
with  reference  to  "an  instrument  in  writing 
for  the  payment  of  money  or  property"  be- 
cause a  deed  was  not  of  the  sort  of  writings 
specially  enumerated  In  the  part  of  the  sec- 
tion immediately  preceding  the  general  des- 
ignation. 

In  Keiser  v.  State,  78  Ind.  430,  it  was  held 
that  a  statute  prescribing  a  penalty  for  the 
sale  of  liquor  without  a  license  was  not 
repealed  by  a  later  enactment  providing  a 
different  punishment  for  any  one  who  shonld 
transact  any  business  "without  a  license 
therefor  when  such  Ucense  Is  required  hy 
any  law  of  the  state."  Other  similar  au- 
thorities might  be  cited,  but  these  will  serve 
to  illustrate  the  manner  in  which  courts 
have  applied  the  principle.  We  find  that  sec- 
tion 593  of  the  Penal  Code  was  not  repealed 
by  the  amendment  to  section  591. 

Let  the  writ  be  discharged  and  the  prison- 
er remanded. 

BEATTY,  C.  J.,  does  not  participate  in  tbe 
foregoing. 


BARBER  ASPHAI/T  PAVING  CO.  T.  BAN- 
CROFT et  aL 

SAME  V.  BOSS  et  aL 
(L.  A.  3213,  8214.) 
(Supreme  Court  of  California.    Jan.  29,  1S14. 
Rehearing  Denied  Feb.  28,  1914.) 

1.  MUWIOIPAI,  COEPOBATIONB  (|  446*)— SlBHI 
Iia>BOVEUENTS — ASBEBSUXNTS — RKCOVEBT  B'i 
CONTBACTOB— TniK. 

It  is  an  essential  element  of  a  municipal 
contractor's  right  to  recover  assessments  f or  • 
street  improvement  that  it  appears  that  ue 
work  was  completed  within  the  time  limited  by 
the  contract  or  by  a  valid  extension  thereof. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1066*  1067;  Dec- 
Dig.  S  446.*] 
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2.  FrxAomo  (|  84*)— RnuNOS  on  PLXADiNas 
—  Complaint  —  Objxohoiis  Fust  Raised 
OH  Appeau 

A  complaint  by  a  street  contractor  to  re- 
cover assessments  for  a  street  improvement  al- 
leged that,  under  the  contract  with  the  city,  the 
work  was  to  be  completed  October  17,  1907,  but 
that  on  September  23d  the  council  directed  the 
superintendent  ot  streets  to  extend  the  time  60 
days  from  October  17,  1907,  that  on  September 
25th  that  official  extended  the  time  for  60  days 
from  and  after  "September"  17,  1907,  and  in- 
dorsed such  extension  on  the  contract,  and  that 
the  work  was  completed  "before"  December  12, 
1907.  The  complaint  alleged  the  performance 
of  the  work  and  the  issuance  of  the  warrant 
diagram,  certificate,  and  assessment  roll,  and 
then  charged  that  the  assessment  was  duly  giv- 
en and  made,  and  that  all  of  the  things  were 
done  at  the  times  and  in  the  manner  prescribed 
by  law.  Held,  that  such  allegations  sufficient- 
ly pleaded  prima  facie  that  the  work  was  done 
within  the  time  allowed  by  law,  and,  in  the  ab- 
sence of  special  demurrer,  the  complaint  was 
not  subject  to  objection  first  raised  on  appeal, 
that,  because  it  alleged  that  the  superintendent 
extended  the  time  for  60  days  from  September 
17th,  instead  of  October  17,  1907,  the  com- 
plaint failed  to  show  performance  within  the 
time  as  extended. 

[Ea.  Note.— For  other  cases,  see  Pleading,, 
Cent.  Dig.  i§  5%.  66-74 ;    Dec  Dig.  |  34.*] 

3.  Municipal  CoRPOBAnoNs  ({  480*)— Street 
Impbovementb  —  Assessments  —  Unknown 
OwNEit— Superintendent  of  Stbbbts— Cbb- 
TiPicATB— Conclusiveness. 

Vrooman  Act  (St  1885,  p.  154)  J  8,  as 
amended  by  St  1889,  p.  166,  |  6,  provides  that 
a  street  improvement  assessment  shall  show  the 
name  of  the  owner  of  each  lot  or  portion  of  a 
lot  (if  known  to  the  street  superintendent);  if 
unknown,  the  word  "unknown  shall  be  written 
opposite  the  number  of  the  lot.  Held  that, 
where  die  street  superintendent  assessed  certain 
property  for  a  street  improvement  to  unknown 
owners,  and  certified  that  the  ownership  was 
unknown  to  him,  such  certificate  was  conclusive 
of  the  fact  certified,  and  could  not  be  collaterally 
attacked  on  the  ground  that  the  superintendent 
might  have  discovered  the  owners  by  a  reason- 
able inspection  of  the  assessment  rolls,  etc. 

[Kd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1130;  Dec.  Dig.  { 
480.*] 

4.  Pbincipal  and  Agent  (|  101*)— Power  of 
Attobnkt  —  Contract  —  Street  Improve- 
hbntb— "aspualt  pavement." 

Where  plaintiff  executed  a  power  authoriz- 
ing an  attorney  to  execute  for  it  a  contract  for 
laying  "asphalt"  pavement  on  a  certain  street 
in  a  city,  and  there  was  evidence  that  asphalt 
pavement  might  be  regarded  as  including  any 
pavement  made  with  asphaltum,  the  court  prop- 
erly held  that  the  power  authorized  the  execu- 
tion of  a  contract  to  pave  the  street  with  "as- 
phalt macadam"  pavement 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  Si  255,  256,  330,  346 ;  Dec. 
Dig.  I  lOL*] 

5.  Municipal  Corporations  (I  339*)— Street 
Improvements— Contract— Hours  of  La- 
bob— Limitation. 

Where  a  contract  for  a  street  improvement 
provided  that  no  person  working  under  the  con- 
tract should  be  required  to  labor  more  than 
eight  hours  a  day,  except  in  cases  of  extraor- 
dinnry  emergency,  but  no  such  provision  was 
contained  in  the  notices  calling  for  bids,  or  in 
the  detailed  specifications  for  the  work,  such 
provision  did  not  render  the  contract  void  on 
the  theory  that  there  was  a  general  custom  of 
the  authorities  in  charge  of  such  work  to  de- 
mand such  limitation,  and  it  would  be  presum- 


ed that  the  bidder  would  be  influenced  thereby 
in  making  its  bid  to  the  same  extent  as  if  the 
requirement  was  included  in  the  notices  and 
specifications. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  868,  870-873 ;  Dec. 
EMg.  {  83».*i 

6.  CDlBTOlfS  iUTD    nSAOEB    (|    16*)— CONTRACT. 

Where  a  municipal  improvement  contrac- 
tor was  not  bound  by  a  contract  provision  lim- 
iting hours  of  labor,  which  limitation  was  not 
contained  in  the  notices  calling  for  bids,  or  in 
the  detailed  specifications  for  the  work,  it  was 
not  bound  by  a  custom  that  employes  on  such 
work  should  not  be  required  to  labor  more  than 
eight  hours  a  day. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  Si  27,  28 ;   Dec.  Dig.  g  16.*] 

7  Municipal  (Corporations  (§  327*)— Street 
Improvements  —  Bonds  '—  Statutes  — 
Validity. 

Vrooman  Act,  $  6%,  as  added  by  St  1899, 
p.  23,  requiring  municipal  improvement  con- 
tractors to  give  bond  to  the  superintendent  of 
streets  which  shall  inure  to  the  benefit  of  all 
persons  who  perform  labor  for  or  furnish  ma- 
terials to  be  used  on  the  improvement,  is  not 
unconstitutional  as  imposing  an  obligation  for 
other  than  a  public  purpose. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  850;    Dec.  Dig.  i 

Department  2.  Appeal  from  Superior 
Court,  San  Diego  County;  X.  D.  L«wis, 
Judge. 

Actions  by  the  Barber  Asphalt  Paving  Com- 
pany against  Paul  Bancroft  and  others  ana 
against  A.  L.  Ross  and  others.  From  a  judg- 
ment for  plaintiff  in  each  case,  and  from  or- 
ders denying  motions  for  new  trials,  defend- 
ants appeaL    Affirmed. 

Luce  &  Luce,  of  San  Diego,  for  appellants. 
Doollttle  ft  Morrison,  of  San  Diego,  for  re- 
spondents. 

MELVIN,  J.  Appeals  have  been  taken  by 
the  defendants  and  appellants  in  two  cases 
from  the  judgments  and  orders  denying  mo- 
tions for  new  trials.  As  the  two  actions  are 
exactly  similar,  they  have  been  consolidated 
for  the  purposes  of  this  dedsion. 

The  plaintiff  corporation,  a  contractor  with 
the  dty  of  San  Diego,  sued  to  recover  from 
the  defendants  an  assessment  levied  for  the 
paving  of  Fifth  street  in  said  dty.  General 
demurrers  to  the  complaints  were  filed,  but 
were  overruled.  There  was  no  argument  on 
said  demurrers.  The  trial  was  bad  before 
the  court  without  a  jury,  resulting,  as  indi- 
cated above,  in  judgments  for  the  plaintiff. 

(1,  2]  Appellants  contend  that  their  demur- 
rers should  have  been  sustained.  There  was 
an  allegation  In  each  complaint  that,  under 
the  contract  with  the  dty,  October  17,  1907, 
was  fixed  as  the  time  for  the  completion  of 
the  work;  that  on  September  2S,  1907,  the 
common  council  authorized  the  superintend- 
ent of  streets  to  extend  the  time  within 
which  the  work  might  be  completed  60  days 
from  and  after  October  17, 1907;  and  that  on 
September  25,  1907,  that  official  "extended 
the  time  for  the  completion  of  said  work  for 
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60  days  from  and  after  the  17th  day  of  Sep- 
tember, 1907,  and  Indorsed  such  extension  of 
time  on  said  contract"  It  was  also  averred 
that  the  Barber  Asphalt  Paving  Company 
completed  the  work  "before  the  12th  day  of 
December,  1907."  As  the  right  to  recover 
for  the  work  depends  upon  Its  completion 
within  the  time  limited  by  the  contract  or 
a  valid  extension  thereof  (Tamey  v.  Dougher- 
ty, 53  Cal.  819;  Beverldge  v.  Livingstone,  64 
CJal.  56;  Kelso  v.  Cole,  121  Cal.  123,  53  Pac. 
863;  Heft  t.  Payne,  97  Cal.  109,  81  Pac.  844; 
Union  Construction  &  Paving  Co.  v.  Camp- 
bell, 2  Cal.  App.  634,  84  Paa  306),  appellants 
assert  that  the  complaints,  failing  to  set 
forth  that  necessary  element  of  a  cause  of  ac- 
tion, should  fall  before  the  general  demur- 
rers. Respondent  asserts  that  the  specifying 
of  "Beptemier"  as  the  month  from  which  the 
extension  of  the  time  should  begin  to  run 
was  a  clerictLl  error.  The  indicated  month 
should  have  been  "October."  This  is  most 
probably  true,  but.  In  the  absence  of  any 
special  demurrer,  the  complaint  was  suffl- 
dent;  therefore  the  mistaken,  if  mistaken, 
use  of  the  word  "September"  is  ImmaterlaL 
It  appears  sufficiently  that  the  superintendent 
of  streets  was  directed  to  make  the  extension 
for  60  days  from  and  after  October  17th,  and 
that  the  work  was  done  "as  specified  and  de- 
scribed In  the  contract"  before  the  12th  day 
of  December,  1907.  The  phrase  "before  the 
12th  day  of  December,  1907,"  might  refer  to 
a  time  prior  to  the  date  alleged  as  60  days 
after  "September"  17th,  or  the  pleader  may 
have  depended  upon  the  presumption  of  offi- 
cial duty  properly  performed  by  the  superin- 
tendent of  streets  in  extending  the  period  for 
the  completion  of  the  work  to  60  days  from 
October  17th.  Of  course  there  would  be  and 
is  an  uncertainty  in  the  pleadings;  but  ap- 
pellants may  not  now  take  advantage  of  it 
under  general  demurrers  which  were  not  ar- 
gued, and  after  failing  to  raise  the  point  un- 
til after  the  appeals  reached  this  court  Each 
complaint  alleges  the  performance  of  the 
work,  and  the  issuance  of  the  warrant,  dia- 
gram, certificate,  and  assessment  roll,  and 
then  follows  the  averment:  "That  said  as- 
sessment was  duly  given  and  made,  and 
that  all  of  said  things  were  done  at  the  times 
and  in  the  manner  prescribed  by  law."  This 
amounted  prima  facie  to  a  pleading  that  the 
work  was  done  within  the  time  allowed  by 
law. 

[<3]  Appellants  assert  that  the  assessment 
roll  was  void  on  its  face  because  the  superin- 
tendent of  streets  assessed  all  of  the  pieces 
of  property  Involved  In  the  proceeding  to  im- 
prove Fifth  street  to  "unknown"  owners. 
This,  they  say,  was  so  flagrant  a  violation  of 
the  duty  of  the  superintendent  of  streets  that 
the  assessment  roll  amounts  to  nothing — Is  in 
defiance  of  the  law  requiring  him  to  make 
the  assessment  In  the  name  of  the  owner.  If 
known  to  him.  It  is  argued  that  the  superin- 
tendent of  streets  may  not  sit  idly  and  refuse 
by  inquiry  or  by  inspection  of  assessment 


rolls,  to  discover  the  ownership  of  Qie  proper- 
ty involved.  Section  8  of  the  Vrooman  Act 
(St  1886,  p.  164),  as  amended  by  St  1888.  p. 
166,  provides  that  the  assessment  diall  show 
"the  najne  of  the  owner  of  each  lot  or  por- 
tion of  a  lot  (if  known  to  the  street  superin- 
tendent); If  unknown  the  word  'unknown' 
shall  be  written  opposite  the  number  of  the 
lot"  It  has  been  repeatedly  held  that  when 
the  superintendent  of  streets  makes  his  cer- 
tificate that  the  ownership  of  a  particular 
piece  of  property  is  unknown  to  him,  snch 
certificate  is  conclusive  of  the  fact  so  certi- 
fied, and  may  not  be  collaterally  attacked. 
There  was  such  certificate  In  the  proceedings 
now  under  review,  and  we  cannot  say,  as 
matter  of  Uiw,  that  the  officer  making  it  was 
not  ignorant  of  the  ownership  of  all  of  the 
parcels  of  land  which  bad  been  assessed., 
Chambers  v.  Satterlee,  40  CaL  518 ;  Hlnunel- 
mann  v.  Stelner,  38  Cal.  177 ;  Hewes  ▼,  Beis, 
40  CaL  261 ;  Dougherty  v.  Miller,  36  CaL  89. 
It  has  even  been  held  tiiat  one  who  admitted- 
ly owns  part  of  a  lot  hut  demands  that  It  be 
assessed  as  a  whole,  may  not  complain  l^  the 
superintendent  of  streets  assess  it  to  "un- 
known" owners.  McSherry  v.  Wood,  102  CaL 
660,  36  Pac.  1010.  We  conclude,  therefore, 
that  the  assessment  roll  was  not  void  upon  its 
face,  and,  for  the  same  reasons,  we  are  of  the 
opinion  that  the  trial  court  committed  no  er- 
ror in  refusing  to  admit  evidence  in  the  shape 
of  records  from  the  auditor's  office  showing 
the  names  of  the  persons  to  whom  the  Itinds 
along  Fifth  street  had  been  assessed. 

[4]  The  next  attack  of  appellants  Is  made 
upon  the  authority  of  the  officer  of  the  plaln- 
tUI  corporation  to  execute  the  contract  with 
the  city  to  pave  Fifth  street  The  basis  af 
the  said  attack  is  the  alleged  insufficiency  of 
the  power  of  attorney  held  by  C.  A.  Williams, 
who  executed  the  contract  on  behalf  of  tbe 
Barber  Asphalt  Paving  Company.  It  appears 
unquestionably  that  he  held  a  power  of  at- 
torney authorizing  him  on  behalf  of  that  cor- 
poration to  enter  into  a  contract  "for  laying 
asphalt  pavement  on  Fifth  street  in  the  dty 
of  San  Diego";  but  the  contract  which  was 
actually  executed  provided  tor  the  paving  of 
that  street  with  "asidialt  macadam  pave- 
ment" Appellants  believe  that  these  verbal 
differences  relate  to  methods  and  materials. 
entirely  distinct  There  was  some  testimony 
given  by  experts  tending  to  establish  differ- 
ent meanings  of  the  two  expressions  used  re- 
spectively in  the  power  of  attorney  and  In  the 
contract.  Other  witnesses  testified  that  any 
pavement  made  with  asphaltum  might  co^ 
rectly  be  termed  an  "asphalt  pavement"  Up- 
on this  conflict  the  lower  court  might  well  de- 
cide that  the  term  "asiAialt  pavement"  was 
the  general  designation  within  which  the  spe- 
dflc  name  "asphalt  macadam  pavement"  was 
properly  included.  Under  such  an  Interpre- 
tation the  power  of  attorney  was  sufficient 

[6]  There  was  a  stipulation  in  the  contract 

that  no  person  doing  work  thereunder  in  the 

I  paving  of  Fifth  street  Bhou}4  be  required  to 
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labor  more  than  eight  hours  a  day,  except  In 
cases  of  extraordinary  emergency.  Appel- 
lants assign  this  stipulation  as  one  which 
rendered  the  agreement  void.  It  Is  admitted 
in  the  briefs  of  apprilants  that  in  Oallf omla 
under  the  decisions  such  a  provision  In  a  con- 
tract does  not  render  it  void,  unless  in  the  no- 
tices calling  for  bids  or  in  the  detailed  spec- 
ifications for  the  work  a  like  requirement  Is 
inserted  (Flinn  t.  Peters,  8  CaL  App.  235, 
84  Pae.  906;  Page  on  California  Street  Laws, 
{  165);  but  we  are  asked  to  extend  the  doc- 
trine In  these  cases,  and  to  hold  that,  where 
the  general  custom  of  the  authorities  In 
charge  of  such  work  Is  to  demand  a  clause  in 
every  contract,  similarly  limiting  the  hours 
of  labor,  the  bidder  is  presumed  to  be  in- 
fluenced thereby  Just  as  If  the  notices  and 
spedflcatlons  bad  set  forth  such  limitation 
as  one  of  the  necessary  parts  of  the  contract 
Defendants  oCTered  to  prove  such  a  custom  by 
the  testimony  of  a  former  deputy  in  the  city 
attorney's  office.  It  is  argued  that,  knowing 
this  custom,  the  bidder  would  be  Influenced  to 
ask  more  for  the  work  than  would  be  charg- 
ed, tf  he  were  not  bound  by  the  requirement 
respecting  the  hours  of  labor. 

[6]  The  answer  to  this  is  that  custom  does 
not  necessarily  control  a  contractor.  He  la 
bound  by  the  law  alone.  If,  as  coxmsel  as- 
sert, the  stipulation  respecting  the  hours  of 
labor  is  one  which  may  not  be  lawfully  en- 
forced, the  contractor  is  at  liberty  to  Ignore 
the  custom,  to  treat  It  as  "more  honored  in 
the  breach  than  in  the  observance,"  and  to 
demand  the  execution,  by  the  proi)er  officer 
of  the  city,  of  a  contract  not  containing  the 
objectionable  matter.  If,  after  having  ob- 
tained the  contract  as  the  lowest  bidder,  un- 
der no  compulsion  of  law  to  drcumscrlbe  the 
hours  during  which  employes  shall  work, 
the  contractor  choose  In  obedience  to  ouatom 
as  a  matter  of  real  or  supposed  economy  to 
accept  an  agreemetit  like  this,  it  Is  no  con- 
cern of  defendants.  We  cannot  say,  as  mat- 
ter of  law,  that  all  bidders  would  accept  a 
custom  rather  than  the  letter  of  the  law  as 
the  controlling  factor  in  their  offers  to  do 
the  work.  Such  contracts  are  between  the 
dty  and  the  person  or  corporation  agreeing 
to  do  the  work,  and  objections  to  the  condi- 
tions therein  regarding  labor  or  compensation 
are  not  available  to  the  owner  of  the  asses- 
Bed  property,  unless  the  conditions  affected 
the  price  paid.  Hellman  v.  Shoulters,  114 
Cal.  158,  44  Pac.  915,  45  Pac.  1057.  The  rule 
with  reference  to  the  wages  paid  under  the 
provisions  of  the  contract  is  the  same  as  that 
with  reference  to  the  hours  of  labor.  FUnn 
V.  Peters,  supra. 

[n  Appellants  attack  section  9^  of  the 
Vrooman  Act,  added  by  St  1699,  p.  23.  TMs 
la  the  section  requiring  a  contractor  to  give 
&  bond  to  the  superintendent  of  streets  which 
shall  inure  to  the  benefit  of  all  persons  who 
perform  labor  on  or  furnish  materials  to  be 
Used  on  the  Improvement    Mr.  Page  in  his 


work  on  California  Street  Laws  reviews  the 
arguments  for  and  against  the  constitution- 
ality of  this  section  of  the  statute.  In  sec- 
tion 153  this  language  is  used  by  him:  "We 
have  already  seen  that  the  power  to  assess 
exists  only  for  a  public  purpose.  The  taxing 
power,  whether  It  be  executed  in  the  form  of 
general  taxation  or  of  local  assessmait  can- 
not be  upheld  when  the  purpose  in  view  can 
be  Judicially  seen  to  be  other  than  public.' 
Moreover,  local  assessments  are  upheld  up- 
on the  theory  of  benefits.  It  is  arguable  that 
a  bond  solely  for  protection  of  laborers  and 
materialmen  is  not  for  a  public  purpose,  and 
it  may  also  be  said  that  It  does  not  benefit 
the  property.  The  requlreipent  of  such  a 
bond  clearly  tends  to  increase  thejcost  to  the 
owners,  for  the  contractor  must  consider  Its 
cost  to  him  In  making  his  bid.  It  might 
therefore  be  said  to  cast  an  unauthorized 
burden  upon  the  property  owner.  Upon  the 
other  hand,  the  section  may  be  upheld  upon 
one  of  two  theories.  (1)  It  may  be  said  that 
the  requirement  by  protecting  claimants, 
makes  the  quick  completion  of  the  work  more 
probable,  because  parties  might  hesitate  to 
furnish  labor  or  materials  upon  the  personal 
credit  of  the  contractor  alone.  This  might 
be  said  to  constitute  a  public  purpose.  (2) 
It  is  arguable  that  this  requirement  is  merely 
incidental,  that  the  Increased  cost  Is  likely 
to  be  so  small  as  to  be  unworthy  of  consider- 
ation, and  that  it  is  a  reasonable  regulation 
as  to  the  procedure."  We  think  that  the  ar- 
guments presented  by  Mr.  Page  In  favor  of 
the  constitutionality  of  the  section  are  sound, 
and  we  unhesitatingly  adopt  them  In  declar- 
ing the  constitutionality  of  said  section  6H 
of  the  Vrooman  Act  The  case  of  Oibbs  v. 
TaUy,  133  Cal.  374,  65  Pac.  970,  60  L.  R.  A. 
815,  is  not  authority  to  the  contrary.  The 
court  was  there  considering  a  requirement  In 
the  mechanics'  Uen  law  for  the  execution  of 
a  bond  in  favor  of  contractors  and  material- 
men which  was  held  to  be  unreasonable  as 
placing  an  undue  burden  upon  the  owner. 
The  two  laws  are  dissimilar.  The  one  bad 
reference  to  contracts  between  private  par- 
ties; the  other  to  contracts  In  which  cities 
are  interested  parties.  In  the  one  case  the 
owner  would  be  placed  under  an  unreason- 
able burden;  in  the  other  the  obligation 
would  be  upon  the  Sureties  of  the  contractor, 
and  the  incidental  cost  to  the  property  own- 
er would  be  outweighed  by  the  promptness  in 
completing  the  work  and  the  greater  certain- 
ty of  Its  execution. 

Appellants  introduced  certain  testimony 
tending  to  show  that  the  pavement  which  the 
Barber  Asphalt  Paving  Company  agreed  to 
lay  was  subject  to  a  patented  process.  The 
court  found  that  the  asphalt  macadam  de- 
scribed in  the  complaint  was  not  "a  patented 
paving  material  composed  by  a  patented 
process  which  the  patentee  controlled,  and  re- 
tained absolutely  the  right  to  use  and  to  sell 
to  others,  and  which  said  patentee  charged 
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a  royalty  for,"  and  that  plaintiff  did  not  alone 
hold  the  right  to  pnt  down  audi  pavement  In 
San  Diego,  and  that  defendants  were  not 
"deprived  of  the  right  to  elect  to  perform  the 
work  provided  for  in  said  proceedings,  and 
plaintiff  did  not  control  and  monopolize  said 
work  as  against  all  or  any  competitors." 
These  findings  are  attacked  as  unsupported 
by  the  evidence. 

We  think  they  are  supported.  The  show- 
ing of  appellants  that  there  was  a  patented 
process  for  that  kind  of  pavement  was  very 
meager.  There  was  no  testimony  that  at  the 
time  the  contract  was  made  such  patent  ex- 
isted. Mr.  Creswell,  who  acted  for  the  plain- 
tiff, knew  nothing  of  any  such  i>atent  when 
he  signed  the  contract.  It  was  shown  that 
plaintiff  had  constructed  asphalt  macadam 
pavement  on  many  streets  In  San  Diego,  and 
no  question  had  been  raised  about  Its  being  a 
patented  process. 

The  Judgments  and  orders  are  affirmed. 

W«  concur:    LORIGAN,  J.;  HBNSHAW,  J. 


SCHOLLB  T.  riNNELL  et  aL     (Sac.  1918.) 

(Supreme  Court  of  California.     Jan.  16,  1914. 

Rehearing  Denied  Feb.  IS,  1914.) 

1.  FBATTDtOJENT    CONVETANCBS    (|    76*)— CON- 
SIDERATION—ADEQUACY. 

Where  an  alleged  fraudulent  grantee  of 
land  worth  $170,000  transferred  to  toe  grantor 
in  exchange  therefor  property  worth  $166,605, 
the  difference  in  the  value  was  so  slight  as  not 
to  affect  the  question  of  valuable  considera- 
tion. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  Si  192-196 ;   Dec.  Dig. 

2.  Fbaudtjixnt  Conveyances  (J  282*)  — Ac- 
tions—Bubden  or  Pboof. 

In  an  action  to  set  aside  an  alleged  fraud- 
ulent conveyance  which  was  supported  by  a 
valuable  consideration,  it  was  incumbent  on 
plaintiff  to  show  that  the  conveyance  was  made 
with  Intent  to  defraud  the  grantor's  creditors, 
and  that  the  grantee  had  knowledge  and  tools 
the  conveyance  in  aid  of  such  fraudulent  In- 
tent 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {f  817,  818 ;  Dec.  Dig. 
§  282.*] 

ii.  E'bavduleni  Conveyances  (S  298*)  — Ao- 
TiONS— Sufficiency  of  Evidence. 

In  an  action  to  set  aside  alleged  fraudu- 
lent conveyances  from  a  father,  who  was  in- 
solvent, to  his  son,  which  conveyances  were 
supported  by  a  valuable  consideration,  evidence 
Acid  to  support  finding  that  they  were  made  in 
good  faith  without  intent  to  defraud  creditors. 
[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  892-895 ;  Dec.  Dig. 
f  298.*] 

4.  Fbaudulent  Conveyances  (S  SOI*)  — Ac- 
tions—Sufficiency  OF  Evidence. 

Where  an  alleged  fraudulent  grantee  of 
land  conveyed  to  him  by  his  father  conveyed 
to  his  father  in  exchange  therefor  property  of 
substantially  equal  value,  for  the  purpose  of 
consolidating  the  holdings  of  the  father  and 
son  in  certain  ranchos,  in  order  that  they  might 
be  sold  and  certain  creditors  of  the  father 
paid,  which  pnrjiose  was  carried  out  by  form- 
ing a  coriroration  to  hold  such  ranchos  and  by 


transferring  stock  therein  to  sach  eiediton, 
the  trial  court  was  justified  in  findine  that  the 
father's  insolvency  and  the  son's  knowledge 
thereof  did  not  show  an  intent  on  the  part  of 
the  father  to  defraud,  or  the  son's  knowledge 
thereof  or  participation  therein. 

[Ed.  Note.— For  other  cases,  see  B'raiidnlent 
Conveyances,  Cent  Dig.  §S  9()4r907;  Dec  Dig. 
S  301.*] 

5.  Fbaudulent  Conveyances  (8  158*)— Ac- 
tions—Sufficiency   OF   Evidence. 

That  an  alleged  fraudulent  erantee,  who 
transferred  property  of  snlMtantlally  epnal  val- 
ue in  exchange  for  that  conveyed  to  him,  knew 
that  the  grantor  intended  to  pay  certain  cred- 
itors with  the  property  transferred  to  him  was 
not  evidence  of  fraudulent  intent  on  the  ])art 
of  the  grantee,  as  a  debtor,  though  insolvent, 
may  lawfully  prefer  one  creditor  over  another. 
[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §{  50<>-503 ;  Dec.  Dig. 
§  158.*] 

6.  B^AUDULXNT  Conveyances  (8  154*)— Ac- 
tions—Sufficiency  OF  Evidence. 

Where  a  son,  in  consideration  of  convey- 
ances in  January,  1898,  by  his  father,  who 
was  insolvent^  transferred  to  the  father  land  of 
substantially  equal  value,  for  the  purpose  of 
consolidating  their  holdings  in  certain  ranches, 
in  order  that  they  might  be  sold  and  certain 
creditors  of  the  father  paid,  and  the  deeds  of 
exchange  were  held  by  one  of  such  creditois 
until  it  might  be  determined  whether  a  sale 
could  be  made,  or  whether  it  would  be  neces- 
sary to  form  a  corporation  to  take  over  tli'' 
land,  and,  such  corporation  having  been  formed, 
the  creditor,  in  May,  1900,  delivered  two  of 
the  deeds  to  the  son,  who  recorded  them  in 
September,  the  other  deed  being  held  until  1902, 
because  of  the  pendency  of  litigation  between 
the  father  and  a  third  person  over  the  title, 
before  being  recorded,  there  was  no  effort  to 
conceal  the  transfers,  which  were  known  to 
many  persons,  and  no  creditor  was  deceived 
by  the  failure  to  record  the  deeds,  the  delaj 
in  recording  them  was  not  so  excessive  or  un- 
reasonable or  suflScient  to  constitute  prima  fade 
evidence  of  a  fraudulent  intent  on  the  part 
of  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  88  485-^2;  Dec.  Dig. 
8  154.*] 

7.  Fbaudulent  Conveyances  (§  301*)- Ac- 
tions—Sufficiency  OP  Evidence. 

That  an  alleged  fraudulent  grantee  of  land 
conveyed  to  him  by  his  father  paid  taxes  there- 
on by  checks  drawn  on  a  l>anK  account  in  the 
name  of  the  father  was  not  evidence  of,  a 
fraudulent  intent,  where  for  many  years  prior 
and  subsequent  to  the  conveyances  the  father 
and  sons,  by  an  arrangement  between  them- 
selves and  the  bank,  drew  checks  on  such  ac- 
count, and  the  sons  had  paid  their  taxes  bT 
checks  on  such  account. 

[Ed.  Note.— For  other  cases,  see  Frauddlent 
Conveyances,  Cent  Dig.  88  904-907 ;  Dec.  Dig. 
8  SOI.*] 

8.  Fraudulent  Conveyances  (8  146*)  — Ac- 
tions—Sufficiency  OF  Evidence. 

While  the  retention  by  a  grantor  of  the 
possession  of  property  transferred  may,  under 
some  circumstances,  affect  the  Ixina  fides  of 
the  transaction,  yet,  when,  from  the  relation- 
ship of  the  i)arties  and  their  former  business 
associations,  it  miglit  be  expected  naturally 
that  the  grantor  would  remain  upon  the  prop- 
erty and  assist  in  its  management,  the  fact  that 
there  was  no  change  following  the  transfer 
would  not  be  evidence  that  it  was  not  made 
In  good  faith. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Convevances,  Cent  Dig.  M  454-456,  471,  4i2, 
482-484;    Dec.  Dig.  8  146.*] 


*For  other  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Sart«s  A  Bep'rindexts 
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9.  EStidbnob   (i   230*)— ADiassiBii,iTT— Deo- 

I*ABATIORB  OF   GrANTOB. 

Id  an  action  to  set  aside  alleged  frandn- 
lent  cosTeyances,  where  the  evidence  did  not 
sboiv  prima  facie  a  combination  or  common 
parpose  on  the  part  of  the  grantor  and  grantee 
to  defraud  the  grantor's  creditors,  and  it  ap- 
peared that,  though  the  grantor  was  in  pos- 
session following  the  conveyance,  he  was  only 
managing  the  land  for  the  grantee,  who  was 
alao  in  possession,  the  grantor's  declarations 
that  the  conveyances  were  made  for  financial 
reasons  and  that  the  property  was  still  his 
property  were  not  admissible  in  disparagement 
of  or  to  impugn  the  title  conveyed. 

[Sd.  Note. — For  other  cases,  see  Evidence, 
Cent.   Dig.  i§  835-851;    Dec.  Dig.  $  230.*] 

10.  Appbai.  and   Ebbob   (I  959*)— Plbadihq 
(j     23Q*)  —  Amendment  —  Discbetion    o» 

Leave  to  amend  the  complaint  after  de- 
murrer or  answer  rests  in  the  sound  discretion 
of  the  trial  court,  and  the  denial  of  leave  will 
not  be  disturbed  except  for  an  abuse  of  such 
discretion. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3825-3831:  Dec.  Dig.  $ 
959;*  Pleading,  Cent  Dig.  SS  601,  605;  Dec. 
Dig.   S  236.»] 

11.  PusADiNQ  (j  236»)— Amendment— Dkiat. 

In  an  action  to  set  aside  alleged  fraudulent 
conveyances  of  land,  it  was  within  the  dis- 
cretion of  the  court  to  refuse  to  allow  an 
amendment  of  the  complaint  so  as  to  attack 
other  transfers  of  land  and  personal  property 
a  year  after  the  answers  were  filed  and  on  the 
day  set  for  trial;  it  appearing  that  the  facts 
upon  which  the  proposed  amendments  were 
based  were  known  to  plaintiff  for  over  a  year, 
and  there  being  no  satisfactory  showing  as  to 
why  leave  to  amend  was  not  sought  earlier. 

I'EA,  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  601,  605;    Dec.  Dig.  §  236.*] 

Department  2.  Appeal  from  Superior 
Cotirt,  Tehama  County;  John  P.  Blllson, 
Judge. 

Action  by  Albert  W.  Scholle  against  John 
Flnnell,  Jr.,  and  others.  From  portions  of 
the  Judgment  and  from  an  order  denying  a 
new  trial,  plaintiff  appeals.    Affirmed. 

See,  also,  137  Paa  241. 

Morrison,  Cope  &  Brobeck  and  Morrison 
&  Brobeck,  all  of  San  Francisco,  and  John  J. 
Wells,  of  Red  Bluff,  for  appellant  Charles 
W.  Slack  and  W,  P.  Johnson,  both  of  San 
Francisco,  for  respondenta  Edward  Lynch, 
of  San  Francisco,  amicus  corlse. 


LORIOAN,  J.  This  is  an  appeal  from  por- 
tions of  a  Judgment  In  favor  of  tbe  defendant 
Simpson  Flnnell  and  from  an  order  denying 
a  new  trial  as  to  certain  issues  found  in  his 
favor. 

The  complaint  alleged  that  one  John  Fln- 
nell, between  1893  and  the  time  of  his  death 
In  October,  1906,  -  was  indebted  to  plaintiff 
in  a  sum  amounting  to  ^2,178;  that  during 
this  whole  period  said  John  Finnell  was  in- 
solvent; that  in  tbe  year  1895  said  John 
Finnell  conceived  a  plan,  purpose,  and  de- 
sign of  defrauding  his  creditors,  particularly 
plaintiff,  and  pursuant  thereto,  while  insol- 
vent and  in  contemplation  of  insolvency 
and  with  such  intent  and  purpose,  made  cer- 


tain conveyances,  dated  September  20,  1000, 
to  the  defendants,  his  sons,  one  to  James  and 
Bush  Finnell  of  certain  described  lands  in 
Tehama  and  Mendocino  counties,  another  to 
John  Finnell,  Jr.,  of  a  tract  of  land  in  Te- 
hama county,  and  still  another  of  lands  in 
tbe  same  county  to  John  Finnell,  Jr.,  and 
Simpson  Flnnell  as  tenants  in  common.  It 
is  then  further  alleged  that  said  John  Fln- 
nell, while  insolvent,  and  with  the  same  de- 
sign, purpose,  and  intent,  and  on  or  at>out 
January  25,  1809,  made  and  delivered  to  said 
Simpson  FinneU  three  other  deeds,  the  first 
of  land  in  Tehama  county,  the  second  and 
third  describing  certain  different  tracts  of 
land  In  Napa  county.  Then  proceeding,  it  is 
alleged  that,  when  all  these  conveyances 
were  made  to  defendants,  they  each  knew 
that  said  John  Finnell  was  insolvent  and 
each  of  said  conveyances  was  made  without 
consideration  and  with  intent  to  hinder,  de- 
lay, and  defraud  the  creditors  of  said  John 
Finnell.  The  relief  asked  was  that  all  of 
said  conveyances  be  set  aside  and  vacated. 
Each  of  the  defendants  filed  an  answer  mak- 
ing general  denials  to  the  complaint,  and  set- 
ting up  tbe  defenses  of  the  statute  of  limita- 
tions and  laches. 

The  court  found  that  the  conveyances  of 
September  20, 1900,  to  James,  Bush,  and  John 
Finnell,  Jr.,  and  to  John  Finnell,  Jr.,  and 
Simpson,  as  tenants  in  common,  were  made 
without  consideration  and  while  John  Flnnell 
was  insolvent,  and  adjudged  them  fraudulent 
and  void.  A  separate  appeal  was  taken  to 
this  court  by  the  defendants  from  the  decree 
entered  as  to  these  particular  conveyances, 
and  the  Judgment  was  here  affirmed.  137 
Pac.  241. 

As  to  the  three  conveyances  made  January 
26, 1899,  to  Simpson  FinneU  Individually,  the 
court  found  that  they  were  made  and  accept- 
ed by  said  Simpson  FinneU  at  a  time  when 
said  Jolm  £HnneU  was  insolvent  and  in  con- 
templation of  insolvency,  and  when  FinneU 
knew  that  his  grantor  was  insolvent;  that 
such  conveyances  to  Simpson  FinneU  were 
not  made  without  consideration  nor  with 
any  Intent  to  defraud  any  creditor  of  said 
John  FinneU,  deceased,  and  were  not  fraudu- 
lent and  void. 

The  present  appeal  is  from  that  part  of  the 
decree  which  adjudges  that  the  conveyances 
of  January  25,  1899,  to  Simpson  FinneU  were 
not  void,  and  from  the  order  denying  a  new 
trial  of  the  issues  as  to  such  conveyances. 

The  contention  of  the  appellant  is  that  the 
finding  that  these  conveyances  to  Simpson 
were  made  without  Intent  to  defraud  is  not 
sustained  by  the  evidence.  It  further  is 
urged  that  the  court  erred  in  excluding '  evi- 
dence offered  by  appellant  of  declarations  of 
John  FinneU  made  after  the  execution  of 
the  conveyances  to  Simpson  FinneU,  and 
likewise  erred  in  refusing  plaintiff  permis- 
sion to  amend  bis  complaint  In  certain  partic- 
alars. 
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[1,2]  There  can  be  no  question  but  tbat 
under  tbe  eridence  the  court  was  fully  war- 
ranted In  finding  that  the  transfers  to  Simp- 
son by  his  father  were  not  without  considera- 
tion. There  was.  It  Is  true,  conflicting  tes- 
timony on  values,  but  certainly  there  was 
evidence  as  accepted  by  the  court,  to  show 
approximately  full  consideration  given  by 
Simpson  for  the  lands  conveyed  to  blm. 
Simpson  had  |or  many  years  prior  to  these 
transfers  to  him  been  the  owner  of  large 
tracts  of  land  consisting  of  what  were  known 
as  the  McGlure  ranch,  the  Chard  ranch,  and 
an  Interest  in  the  Home  ranch,  and  these  he 
transferred  to  John  Finnell  tn  exchange  for 
what  was  known  as  tbe  Newvllle  ranch,  the 
Yountville  ranch,  and  the  Saffold  place,  be- 
ing the  lands  In  the  conveyances  here  at 
tacked.  There  was  evidence  showing  that 
the  value  of  the  lands  conveyed  by  Simpson 
to  his  father  was  $166,605 ;  that  the  value  of 
the  lands  transferred  to  Simpson  by  his  fa- 
ther, $170,000.  While  there  is  a  difference  in 
the  value  of  the  lands  exchanged,  that  differ- 
ence is  BO  slight  as  not  to  affect  the  question 
of  valuable  consideration.  It  appearing,  there- 
fore, that  the  conveyances  were  supported  by 
a  valuable  consideration,  it  was  incumbent  up- 
on the  plaintiff  to  show  that  the  conveyances, 
notwithstanding  they  were  made  for  a  valu- 
able consideration,  were  made  by  John  Fin- 
nell with  Intent  to  defraud  his  creditors,  that 
Simpson  Finnell  had  knowledge  of  such  In- 
tent when  he  took  them,  and  took  them  in 
aid  of  the  fraudulent  intent  of  his  father. 
Roberts  v.  Burr,  1S5  Cal.  166,  67  Fac.  46. 
The  finding  was  against  appellant  as  to  such 
Intent,  and  this  is  the  finding  to  which  he 
directs  his.  sole  attack,  Insisting  that,  not- 
withstanding there  was  a  consideration  for 
the  conveyances,  stUl  from  other  facts,  either 
found  by  the  court  or  fully  sustained  by  the 
evidence,  there  was  established  such  an  ex- 
tremely strong  case  of  fraudulent  Intent 
that  the  finding  of  the  court  to  the  contrary 
was  erroneous. 

[3]  In  this  regard,  appellant  insists  that 
there  are  a  number  of  facts  appearing  from 
the  evidence  which  he  denominates  "badges 
of  fraud,"  and  which  he  discusses  and  claims 
are  of  such  persuasive  character  and  potency 
as  establishing  fraudulent  Intent  that  the 
finding  to  tbe  contrary  cannot  be  sustained. 

Among  other  such  facts  and  circumstances 
marshaled  and  more  particularly  relied  on  as 
evidence  of  fraud  are  the  finding  of  the  court 
that  John  Finnell  was  Insolvent  when  he 
made  the  conveyances  to  Simpson,  and  that 
the  latter  knew  it;  that  these  conveyances 
to  Simpson  particularly  involved  here  were 
withheld  from  record  by  him  for  an  exces- 
sive length  of  time ;  that  the  various  convey- 
ances involved  in  this  action  amounted  to  a 
transfer  of  practically  all  the  property  of  the 
grantor;  and  that  John  Finnell  after  the 
transfers  to  Simpson  remained  in  possession 
and  management  of  the  properties  described 
therein  and  paid  the  taxes  thereon.    It  is  in- 


sisted that,  though  the  conveyances  to  Simp- 
son Finnell  were  for  a  valuable  consideration, 
still  when  these  matters  relied  on  as  indicia 
of  fraud  are  given  their  due  weight,  they  con- 
stitute persuasive  evidence  that  the  convey- 
ances were  made  with  fraudulent  intent  No 
doubt,  in  tbe  absence  of  other  controlling 
facts  or  explanatory  drcumstances,  they 
would  be  sufficient  to  Justify  a  finding  of 
such  fraudulent  intent,  but  here;  under  all 
the  evidence  relating  to  them,  they  cannot  be 
said  to  be  as  controlling  as  ai^)ellant  con- 
ceives them  to  be. 

[4,  6]  As  to  the  finding  by  the  court  tbat 
John  Ftnnell  was  insolvent  when  he  made 
these  conveyances  and  that  Simpson  knew  it: 
This  fact,  when  we  consider  the  circumstan^ 
es  under  which  tbe  exchange  of  properties 
between  them  was  made,  did  not  raise  a  pre- 
sumption of  law,  or  even  of  inference  of  fact, 
that  John  Finnell  was  attempting  to  defraud 
bis  creditors,  or  that,  if  he  was,  Simpson  was 
aware  of  it  The  facts  are  that  in  January, 
1898,  John  Finnell  owed  the  James  H.  Good- 
man &  Co.  bank  and  George  E.  Goodman  tbe 
sum  of  $650,000.  The  bank  officials  were 
trying  to  effect  a  settlement  of  this  indebted- 
ness, and,  in  discussing  the  matter  with  Jobn 
Finnell,  the  officers  of  the  bank  expressed 
the  opinion  that  U  all  the  separate  holdings 
of  John  Finnell  and  Simpson  Finnell  in  what 
were  known  as  the  Saucos  and  Flores  ran- 
ches should  be  consolidated,  those  ranchos 
could  Be  sold  and  Jobn  Finnell's  indebted- 
ness paid.  The  Chard  place  was  a  portion 
of  tbe  Flores  rancho,  and  the  McCInre  rancb 
and  the  Home  ranch  were  portions  of  the 
Saucos  rancho.  These  tracts,  though  only  an 
Interest  in  the  Home  place,  were  owned  by 
Simpson  Finnell,  and  the  contemplated  con- 
solidation of  the  ranchos  could  not  be  accom- 
plished without  acquiring  the  interest  ot 
Simpson  in  these  tracts.  The  bank  directors 
suggested  to  John  Finnell  that  he  acquire 
these  tracts  from  Simpson,  and,  acting  under 
that  suggestion,  Jobn  Finnell  obtained  tbe 
promise  of  Simpson  to  convey  them  to  him 
in  exchange  for  the  lands  embraced  In  tbe 
conveyances  in  controversy  here,  and  so  In- 
formed the  bank  offidals.  Tbe  conveyances 
under  this  agreement  were  made  between 
John  Finnell  and  Simpson.  An  attempt  to 
sell  the  consolidated  ranchos  was  ineffectual, 
and  a  corporation  called  the  Finnell  Land 
Company  was  formed,  to  which  John  Finnell 
conveyed  the  lands  acquired  from  Simpson, 
together  with  other  lands.  On  the  forma- 
tion of  the  corporation,  the  indebtedness  ot 
John  Finnell  to  the  bank  and  George  B.  Good- 
man was  paid  and  canceled  by  the  transfer 
to  them  of  certain  shares  of  stock  of  the 
corporation  and  the  delivery  by  John  Finnell 
to  them  of  certain  personal  property.  Simp- 
son Finnell  testified  that  in  making  the  ex- 
change of  deeds  with  his  father,  be  had  no 
knowledge  on  the  part  of  his  father  of  any 
intent  on  his  part  If  it  existed,  to  hinder,  de- 
lay, or  defraud  any  of  his  creditors,  and,  in 
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making  such  exchange,  he  himself  had  no 
intention  of  aiding  In  doing  so.  Mo  doubt 
John  Flnnell  -while  Insolvent,  as  he  was  at 
this  time.  Intended,  In  procuring  a  consolida- 
tion of  the  ranchos  through  the  exchange  of 
properties  with  Simpson  and  a  sale  of  the 
consolidated  ranchos,  to  i)ay  his  indebtedness 
to  the  bank  and  Gk)odman,  and  so  gave  a 
preference  to  these  creditors.  This,  too,  Simp- 
son doubtless  knew,  bnt  this  Itself  was  not 
evidence  of  fraudulent  intent,  because  a  debt- 
or, though  insolvent,  may  lawfully  prefer  one 
creditor  over  another.  Under  this  evidence 
of  the  circumstances  under  which  the  con- 
veyances were  exchanged,  the  trial  court 
might  properly  conclude  that  the  fact  that 
John  Flnnell  was  Insojjient  when  he  made 
the  conveyances  to  Simpson  and  the  latter 
knew  it  was  of  no  potency  whatever  as  evi- 
dence of  an  Intent  on  the  i>art  of  John  Fln- 
nell to  defraud  his  creditors,  or  evidence  of 
any  force  at  all  that  Simpson  was  aware  of 
each  Intent  and  joined  In  it  Albertoli  v. 
Branham,  80  OaL  631,  22  Paa  404,  13  Am. 
St  Rep.  200. 

[I]  It  is  further  Insisted  that  as  making  a 
prima  fade  case  of  fraud  is  the  fact  that 
these  conveyances  were  not  recorded  for  a 
long  time.  But,  under  the  circumstances 
shown,  the  deeds  were  not  withheld  from  rec- 
ord for  such  a  length  of  time  as  would  indi- 
cate a  fraudulent  intent  in  making  them. 
We  have  already  stated  the  circumstances 
nnder  which  and  the  purpose  for  which  John 
Flnnell  and  Simpson  agreed  to  exchange 
tlielr  properties.  In  January,  1898,  after 
the  deeds  of  exchange  were  made,  they  were 
delivered  to  the  cashier  of  the  Goodman  bank 
to  be  held  by  him  until  It  might  be  deter- 
mined whether  a  sale  of  the  consolidated 
ranches  could  be  made,  or  whether  it  would 
be  necessary  to  form  a  corporation.  No  sale 
was  effected,  and  the  Flnnell  Land  Company 
was  incorporated.  When  this  was  done,  and 
on  May  29,  1900,  the  cashier  delivered  the 
deeds  to  the  respective  Flnnell  grantees,  but 
to  Simpson  only  two  of  the  three  in  his  favor, 
namely,  those  for  the  Newvllle  and  Tount- 
TlUe  properties.  These  two  deeds  were  re* 
corded  by  Simpson  three  months  later.  In 
September,  1900.  As  to  the  deed  to  Simpson 
for  the  Saffold  place.  It  appears  that  in  Oc- 
tober or  November,  1899;  while  that  deed  was 
being  held  by  the  cashier  of  the  bank,  some 
litigation  arose  between  one  Saffold  and  John 
Flnnell  Involving  title  to  the  Saffold  place. 
In  anticipation  of  the  suit.  It  was  agreed  be- 
tween John  Flnnell  and  Simpson  that  the 
deed  to  this  tract  handed  to  the  cashier 
should  be  withdrawn  from  the  agreement 
and  returned  to  John  Flnnell  to  be  delivered 
to  Simpson  after  the  litigation  was  over. 
That  litigation  was  not  settled  until  1902, 
«fter  which  the  deed  was  delivered  to  Simp- 
son and  by  hint  recorded  in  May,  1902. 
There  was  no  evidence  of  any  efforts  at  con- 
«ealment  of  these  transfers — they  seem  to 
have  been  known  to  many  persons — and  it 


does  not  appear  that  dnrlng  the  few  months 
they  were  held  from  recordation  after  deliv- 
ery that  any  creditor  was  deceived  by  fail- 
ure to  do  so.  The  evidence  clearly  explains 
«^  tbey  were  not  recorded  at  the  time 
they  bore  date,  and  all  were  recorded  with- 
in three  months  after  they  were  delivered. 
This  period  of  delay  cannot  be  said  to  have 
been  excessive  or  unreasonable  or  sufficient 
to  constitute  prima  fade  evidence  of  a  fraud- 
ulent intent  on  the  part  of  Simpson  In  tak- 
ing the  conveyances. 

It  Is  further  contended  that  a  prima  fade 
case  of  fraud  proceeds  from  the  fact,  as  as- 
serted by  appellant,  that  the  conveyances 
here  In  question  (Including  those  to  the  other 
defendants  and  Simpson)  amoimted  to  a 
transfer  by  John  Flnnell  of  practically  all 
his  property.  Of  course,  the  transfer  by  an 
Insolvait  of  all  bis  property  is  a  proper  dr- 
cumstance  to  be  considered  as  evidence  tend- 
ing to  show  that  it  was  In  fraud  of  his  cred- 
itors. But,  under  the  evidence  here,  this  con- 
tention by  plaintiff  has  no  force,  because,  as 
has  been  pointed  out,  after  all  the  trans- 
fers in  question  were  made  by  Flnnell,  he 
stlU  owned  enough  property  to  pay  off  an 
Indebtedness  exceeding  $650,000. 

[7]  It  Is  insisted  In  this  same  line  that  the 
evidence  shows  that  the  taxes  on  this  prop- 
erty were  paid  by  John  Flnnell  after  the 
transfers.  But  it  does  not  appear  that  the 
taxes  were  paid  with  the  money  of  John  Fln- 
nell. They  were  generally  paid  by  Simpson 
Flnnell  by  check  on  his  own  bank.  It  is 
claimed,  however,  that  some  of  these  taxes 
were  paid  out  of  a  bank  account  standing  in 
the  name  of  John  BlnnelL  This  Is  true,  but, 
under  the  evidence  respecting  this  bank  ac- 
count, it  can  hardly  be  claimed  that  the  pay- 
ments were  made  from  the  funds  of  John 
Flnnell.  It  appears  that  John  Flnnell  and 
his  sons  had  always  been  closely  associated 
and  worked  together  practically  all  their 
lives.  For  many  years  prior  and  subsequent 
to  the  transfers,  there  was  an  account  In 
the  Tehama  bank  in  the  name  of  John  Fln- 
nell, against  which  he  and  his  sons  John,  Jr., 
and  Simpson  drew  checks  under  an  arrange- 
ment between  themselves  and  the  bank.  The 
accoubt  was  guaranteed  to  the  'bank  by  John, 
Jr.,  and  Simpson,  and  both  deposited  to  this 
account  They  had  during  all  these  years 
paid  their  resi)ectlve  taxes  by  checking  on  It, 
and  Simpson,  In  some  instances,  continued 
to  do  so,  paying  his  taxes  thereby  on  the 
proi)erty  here  In  question  after  the  transfers 
to  him.  With  this  explanation  there  is  noth- 
ing in  the  drcumstance  of  payment  out  of  . 
that  bank  fund  which  should  impeach  the 
good  faith  of  Simpson,  In  acquiring  the  prop- 
erty. 

[8]  As  further  evidence  of  fraud,  it  Is  in- 
sisted that,  after  the  transfers  to  Simpson, 
John  Flnnell,  to  all  outward  appearances, 
still  continued  to  manage  the  property  as  if  it 
were  his  own.  At  this  period  John  Flnnell 
was  an  old  man  and  Incapable  of  mupl^phys-    . 
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leal  exertion,  thongfa  his  boslness  capacity 
was  not  Impaired.  His  advanced  age  pre- 
cluded blm  from  as  actively  dctog  business 
as  In  his  earlier  years,  but  by  reason  of  his 
business  experience,  he  could  attend  to  mat- 
ters connected  with  these  properties,  consist- 
ing principally  of  leasing  them  and  attend- 
ing to  sales  of  live  stock.  It  would  have  been 
unnatural  conduct  for  Simpson  to  have  turn- 
ed his  father  tiway  In  his  old  age  from  the 
home  where  he  and  his  sons  had  always  lived 
from  earliest  years.  Nor  was  he  required 
to  deny  himself  the  beneflt  of  the  experience 
and  business  capacity  of  his  father.  Simp- 
son was  actively  engaged  in  the  purchase  and 
sale  of  stock,  and,  in  the  better  conduct  of 
that  business  which  called  him  away,  could 
leave  the  general  management  of  the  proper- 
ties, Inasmuch  as  it  required  little  physical 
exertion,  to  his  father,  whose  experience 
qualified  him  for  attending  to  it.  In  sacb 
management  it  does  not  appear  that  John 
FinneU  was  doing  It  for  his  own  Interest, 
but  solely  in  the  interest  of  Simpson.  John 
Finnell  did  not  pretend  to  be  stlU  the  owner 
of  the  property.  As  one  of  the  witnesses  tes- 
tified: "He  (John  Finnell)  explained  to  me 
that  the  reason  he  was  around  then  was  that 
Simpson  was  busy  buying  and  selling  cattle 
and  handling  other  business  that  was  more 
Important  than  this;  that  he  was  able  to  atr 
tend  to  this  business  Geaslng  the  same)  while 
he  was  not  able  to  go  out  and  mstle  around 
like  Simpson."  The  deeds  of  the  property 
were  then  on  record.  The  evidence  shows, 
as  we  have  heretofore  stated,  that  the  trans- 
fers were  known  to  many  persons,  and  the 
evidence  also  shows  that  they  were  known 
for  years  before  this  action  was  brought  to 
the  confidential  agent  of  the  plaintiff  in  this 
state.  While  It  Is  trne  that  the  retention  by 
the  grantor  of  the  possession  of  property 
transferred  may,  under  some  circumstances, 
affect  the  bona  fides  of  the  transaction,  yet 
when,  from  the  relationship  of  the  parties 
and  their  former  business  associations,  it 
might  be  expected  naturally  that  the  grantor 
would  remain  upon  the  property  and  assist 
in  its  management,  the  fact  that  there  was  no 
change  following  the  transfer  would  not  be 
evidence  that  it  was  not  made  In  good  faith. 
While  John  Finnell  assisted  In  the  manage- 
ment of  the  property  and  negotiated  with 
prospective  tenants  for  the  leases  of  por- 
tions of  It,  no  contracts  In  that  respect  were 
made  by  John  Finnell  without  the  approval 
of  Simpson,  who  made  the  leases  and  receiv- 
ed the  rents.  It  appears  that  John  FinneU 
negotiated  for  sales  of  cattle  on  the  ranches, 
but  Simpson  was  present  usually  during  the 
negotiations,  and,  when  the  sales  were  con- 
summated, received  the  money  therefor. 
Such  improvements  as  were  made  on  the 
property  were  paid  for  by  Simpson.  Here 
the  most  that  the  evidence  shows  Is  that, 
while  John  liHnnell  remained  in  possession, 
Simpson  was  also  in  possession,  and  that 


the  possession  of  John  Finnell  was  solely 
that  of  a  manager  of  the  property  In  Simp- 
son's Interest  and  behalf. 

These  are  the  principal  matt»«  whldi  It 
is  claimed  by  appellant  constltate  such  clear 
indicia  of  fraud  that  the  finding  of  the  court 
that  the  conveyances  were  not  made  with  in- 
tent to  defraud  creditors  must  be  held  not 
to  be  sustained.  But,  as  has  been  shown,  all 
the  facts  surrounding  the  making  of  these 
transfers,  the  drcnmstances  which  Induced 
them,  and  the  conduct  of  these  parties  subse- 
quent to  the  transfers  were  fully  presented 
to  the  court  and  covered  the  various  matters 
insisted  on  here  as  "badges  of  fraud."  They 
amounted,  at  the  most,  to  nothing  more  than 
evidence  more  or  less  persuasive  of  fraud 
to  be  considered  by  the  court  It  considered 
and  weighed  them  in  connection  with  the 
other  evidence  In  the  case,  and  was  satisfied 
that  they  were  not  of  the  persuasive  charac- 
ter which  appellant  attributes  to  them,  and, 
upon  the  consideration  we  have  given  them, 
we  cannot  say  that  the  trial  court  was  not 
right.  As  it  was  clearly  established  by  the 
evidence  that  the  deeds  to  Simpson  were  for 
a  valuable  consideration,  the  only  other  ques- 
tion was  upon  the  intent  with  which  they 
were  made — whether  fraudulent  or  not. 
Simpson  testified  that  he  knew  of  no  Inten- 
tion on  the  part  of  his  father  to  defraud  bis 
creditors,  and  that  he  did  not  take  the  con- 
veyances in  aid  of  such  an  Intent  on  the  part 
of  his  father,  if  it  existed ;  that  he  transfer- 
red property  he  owned  of  equal  value  to  his 
father  In  exchange  for  the  property  in  con- 
troversy, his  father  desiring  at  the  suggestion 
of  the  bank,  to  which  he  was  indebted,  to 
thereby  consolidate  certain  ranches  and  sell 
them  to  pay  an  existing  indebtedness  to  the 
bank  and  Goodman  which  they  wished  satis- 
fied. While  the  appellant  Insists  that  this 
evidence  sustaining  the  bona  fides  of  the 
transfers  should  not  be  credited,  because  of 
the  various  matters  which  he  relies  on  as 
badges  of  fraud  showing  fraudulent  intent,  it 
was  nevertheless  a  question  for  the  court  to 
determine  the  weight  and  effect  which  should 
be  given  to  them.  It  did  not  consider  that 
they  were  sufficient  to  establish  fraudulent 
intent,  but,  from  all  the  evidence  in  the  case, 
was  satisfied  that  the  transfers  were  made 
in  good  faith  without  Intent  to  defraud,  and 
we  cannot  say,  on  a  consideration  of  the  evi- 
dence, that  the  finding  of  the  court  to  that 
effect  was  not  sustained  by  it 

[I]  As  to  alleged  errors  in  the  rulings  of 
the  court :  The  court  excluded  testimony  giv- 
en in  a  deposition  of  a  daughter  of  John  Fin- 
nell that  her  father  had  told  her  that  the 
conveyances  to  Simpson  were  "made  for 
financial  reasons,"  and  that  the  property  was 
"still  his  property,  although  it  had  been  con- 
veyed to  Simpson."  Appellant  claims  these 
declarations  were  admissible  because  John 
FinneU  was  in  possession  of  the  property 
whoi  he  made  them.    It  la  weU  establlslied, 
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as  a  general  proposition,  that  declarations 
of  a  grantor  made  after  conveyance  by  him 
are  inadmissible  in  disparagement  of  or  to 
impugn  the  title  conveyed.  Appellant  admits 
this,  but  insists  that  an  exception  to  the  gen- 
eral rule  is  recognized  where  the  evidence 
shows  a  combination  or  conspiracy  on  the 
part  of  the  grantor  and  grantee  to  perpetrate 
a  fraud  on  the  creditors  of  the  grantor  by 
concealing  Ills  property  from  them,  and  he 
says  that,  in  the  present  case,  when  these 
declarations  were  offered,  there  was  suffi- 
cient evidence  prima  fade  to  show  such  a 
combination  or  conspiracy  which  rendered 
them  admissible  within  the  exception  recog- 
Dlzed  and  applied  in  Bush  v.  Helbing,  134 
CaL  676,  66  Pac.  967.  In  the  cited  case,  how- 
ever, it  is  clear  that  there  was  a  conspiracy 
between  the  husband  and  wife  to  defraud  the 
creditors  of  the  hnsband.  The  deed  to  the 
wife  was  without  consideration,  and  was  not 
recorded  until  the  plaintiff  creditor  had  ad- 
vanced materials  for  the  repairs  of  a  buUd- 
ing  on  the  property,  believing,  as  the  record 
showed,  that  the  husband  owned  it;  the  mak- 
ing o{  the  deed  was  secret,  and  the  knowl- 
edge thereof  rested  solely  in  the  breasts  of 
the  husband  and  wife.  It  was  held  that, 
a  cominbation  to  defraud  being  apparent  from 
the  secrecy  with  which  the  transaction  was 
hidden,  the  declarations  of  the  husband  while 
in  possession  were  admissible  against  the 
wife,  bis  grantee.  But  in  the  case  at  bar 
there  was  no  secrecy  in  the  transaction  be- 
tween Simpson  and  his  father  and  the  trans- 
fers were  for  a  valuable  consideration  and 
recorded  within  a  short  whUe  after  being  de- 
livered and  were  so  on  the  public  records  for 
many  years  before  this  action  was  brought. 
As  heretofore  stated,  a  large  number  of  per- 
sons knew  of  them,  as  well  as  the  confldeo- 
tial  agent  of  the  plaintiff.  True,  John  Fin- 
oell  was  in  possession  of  the  property,  but 
he  was  only  there  managing  it  for  Simpson, 
who  was  himself  also  in  possession.  Under 
these  drcomstances,  the  rule  of  the  Bash 
Case  would  not  apply,  as  is  pointed  out  in 
that  very  case  Itself.  Before  the  trial  court 
would  be  warranted  in  admitting  the  declara- 
tions of  John  Flnnell,  it  must  appear  to  it 
that  the  evidence  showed  prima  facie,  at 
least,  that  there  was  a  combination  or  com- 
mon purpose  on  the  part  of  John  Flnnell  and 
Simpson  to  defraud  the  creditors  of  the  lat- 
ter. In  rejecting  the  offered  testimony,  the 
court  was  satisfied  that  there  was  no  such 
sufficient  showing,  and,  from  an  examination 
of  the  evidence,  we  cannot  say  tills  conclu- 
sion was  not  Justified. 

[11]  Appellant  assigns  as  error  the  refusal 
of  the  court  to  grant  him  leave  to  amend  his 
complaint.  Leave  to  amend  the  complaint 
after  demurrer  or  answer  rests  in  the  sound 
discretion  of  the  trial  court,  and  an  order 
denying  leave  will  not  be  disturbed,  except 
for  abuse  of  such  discretion. 


[1 1]  A  year  after  tbe  answers  to  the  amend- 
ed complaint  were  filed,  and  on  the  day  when 
the  case  was  set  for  trial,  the  motion  was 
made.  The  proposed  amendments  attacked 
transfers  by  John  Flnnell  of  personal  proper- 
ty of  large  value  and  a  transfer  to  his  sons 
of  tracts  of  land,  on  the  ground  that  they 
were  fraudulently  made.  None  of  these  prop- 
erties were  mentioned  In  the  complaint  The 
motion  was  resisted  on  the  ground  that  it 
was  made  too  late  and  that  the  amendments 
as  proposed  introduced  new  causes  of  action. 
The  court  made  a  general  order  denying  the 
motion.  Without  considering  whether  the 
proposed  amendment  embraced  new  causes 
of  action,  the  order  was  Justified  on  the 
ground  that  the  motion  was  made  too  late. 
It  appears  that  the  facts  upon  which  the  pro- 
posed amendments  were  based  were  known 
to  plaintiff  for  over  a  year.  There  was  no 
satisfactory  showing  why  leave  to  amend  was 
not  sought  earlier,  and  it  was  within  the 
discretion  of  the  court  to  refuse  to  allow 
them  for  this  unreasonable  and  unexplained 
delay. 

A  brief  of  amicus  curiffi  has  been  filed 
Joining  with  appellant  in  urging  a  reversal 
of  the  Judgment.  He  represents  appellant 
in  actions  brought  against  the  defendants 
here  subsequent  to  the  order  refusing  leave 
to  plaintiff  to  amend.  The  actions  relate  to 
the  alleged  fraudulent  transfers  by  John  Fin- 
nell  of  the  property  which  the  amendments 
were  designed  to  include.  The  only  point 
made  by  him  aside  from  those  made  by  coun- 
sel for  appellant  and  already  disposed  of  re- 
late to  rulings  refusing  to  admit  testimony 
as  to  transactions  involving  a  transfer  of  the 
capital  stock  of  the  Flnnell  Company.  AVe 
do  not  perceive  that  this  matter  is  at  all 
involved  in  this  case,  and  the  rulings  of  the 
court  were  therefore  correct 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:   HENSHAW,  J.;  MELVIN,  J. 


DANNENBRINK  et  al.  v.  BURGER  et  aL 
(Civ.  1121.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Dec.  27,  1913.  Rehearing  Denied 
by  Supreme  Court  Feb.  24,  1914.) 

1.  Watebs  and  Water  Cotjbsbb  (i  143*)  — 
Appropriation  of  Water— Use. 

Under  Civ.  Code,  |  1411,  providing  that  the 
appropriation  of  water  must  be  for  some  useful 
purpose,  and  that  when  the  appropriator  or  his 
successor  ceases  to  so  use  it  the  right  ceases,  a 
prior  appropriator  cannot  bo  reconstruct  bis 
dam  as  to  prevent  water  from  seeping  through 
and  discharging  into  the  original  stream  after 
a  prescriptive  title  has  been  established  in  the 
appropriator  of  such  seepage  waters. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  §  152 ;   Dec.  Dig.  { 
143.*] 
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2.  'Watbbb  and  Water  Coubses  (§  130*)  — 
Apfbopkiation  of  WATEit— Chanox  in  Ap- 

PBOPBIATION. 

While  an  appropriator  has  the  right  to  keep 
his  ditches  in  such  repair  that  they  will  not  al- 
low water  to  seep,  and  he  may  change  the  point 
of  diversion  if  necessary,  yet  where  a  prior  ap- 
propriator maintained  a  dam  which  allowed  a 
large  quantity  of  water  to  seep  through  into  the 
bed  of  the  stream,  and  a  subsequent  appropria- 
tor nsed  that  water  for  more  than  25  years,  the 
subsequent  appropriator  acquired  a  right  in 
such  seepage  water,  and  the  prior  appropriator 
could  not  then  make  his  dam  water  tight,  never 
having  acquired  any  beneficial  interest  in  those 
waters. 

(Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  145;  Dec.  Dig.  { 
130.*] 

Appeal  from  Superior  Court,  Trinity  Coun- 
ty;  Stanley  A.  Smith,  Judge. 

Action  by  Henry  Dannenbrlnk  and  others 
against  J.  A.  Burger  and  another.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

H.  R,  Given,  of  Weavervllle,  for  appellants. 
Bush  &  HaU,  of  Bedding,  and  0.  Wm.  White, 
of  Weavervllle,  for  respondents. 

HABT,  3.  This  Is  a  suit  to  quiet  tlQe  to 
certain  water  rights  and  to  enjoin  the  de- 
fendants from  claiiplng  or  asserting  any 
claim  to  said  water  rights  and  from  inter- 
fering with  the  full  enjoyment  thereof  by 
the  plaintiffs.  The  defendants  were  awarded 
Judgment  on  the  issues  made  by  their  answer 
to  the  complaint.  In  due  time  the  plaintiffs 
presented  a  motion  for  a  new  trial,  which 
was  denied,  and  this  appeal  Is  prosecuted  by 
them  from  the  order  denying  said  motion. 

The  vital  point  upon  wlilcb  the  decision  of 
the  controversy  between  the  plaintiffs  and 
the  defendants  must  depend  involves  the 
question  whether  the  latter  were  entitled  to 
appropriate  and  thus  acquire,  the  right  to 
use  the  waters  which  It  is  claimed  have  for 
many  years  seeped  or  percolated  through  a 
certain  ditch,'  owned  by  the  plaintiffs  and 
tbelr  predecessors  toi  over  80  years  imme- 
diately prior  to  the  commencement  of  this 
action  and  whereby  they  utilized,  principally 
for  mining  purposes,  a  large  proportion  of 
the  waters  of  a  stream  known  as  Gwln 
gulch.  In  Trinity  county.  Said  gulch  Is  a 
mountain  stream,  and  the  quantity  of  water 
that  It  carries,  like  all  ordinary  mountain 
streams,  varies  according  to  the  seasons  of 
the  year.  In  the  winter  time  or  the  rainy 
season  the  flow  of  water  in  the  gulch  1b 
large,  while  in  the  summer  months  or  those 
months  during  which  there  Is  little.  If  any, 
rain,  the  flow  of  water  naturally  decreases, 
BO  that  the  stream  contains  or  carries  dur- 
ing such  periods  a  very  small  amount  of 
water.  The  plaintiffs  claim  the  right,  by 
appropriation,  to  take  and  use  1,200  Inches  of 
water  from  said  gulch  by  means  of  three 
ditches,  named  and  known  as  the  "Waste 
Ditch,"  the  "Eagle  Ditch,"  and  the  "Empire 
Ditch." 


The  complaint  alleges  tbat  'iAe  said  ditch- 
es and  the  water  rights  appurtenant  thereto 
have  been  more  than  30  years  last  past,  and 
now  are,  appurtenant  to  that  certain  group 
of  mining  claims  situated  in  said  Canyon 
Creek  mining  district,  commonly  known  as 
the  Dannenbrlnk 'group  of  mines,  and  for  all 
of  said  period  have  been  used  on  said  mining 
properties  for  a  useful  and  beneficial  pur- 
pose ;  that  said  defendants  claim  some  other 
right  to  said  ditches  and  water  right  from 
said  Gwln  gulch  as  against  the  plaintiffs 
herein,  wliich  said  claim  Is  wiUiout  any  right 
whatever  and  is  adverse  to  plaintiffs;  that 
the  defendants  have  no  right  or  interest  in 
said  waters  of  Owin  gnlch  or  said  above- 
named  ditches  or  any  part  or  portion 
thereof." 

The  defendants,  in  their  answer,  admit  the 
plaintiffs'  ownership  and  possession  of  the 
Waste  Ditch,  and  that  the  plaintiffs  were 
the  owners  of  an  undivided  one-half  interest 
in  and  to  the  Empire  Ditch,  and  were,  with 
tiielr  co-owners,  not  parties  to  this  action, 
ttie  owners  of  and  entitled  to  300  Inches  of 
water  of  the  "first  fiow"  of  said  Gwiik  gnlch 
diverted  by  and  Qirough  said  Empire  Ditch. 
It  is  alleged  in  the  answer  that  said  Eagle 
Ditch  "is  now  and  for  more  than  five  years 
last  past  has  been  abandoned  and  unased, 
and  no  water  has  been  diverted  by  or 
through  said  ditch  by  plaintiffs  or  any  other 
person  or  persons  for  more  ttian  five  years 
immediately  preceding  the  commencement  of 
this  action."  The  defendants  further  allege 
and  claim  that  they  are  the  owners  of  and 
entitled  to  72  Inches  of  the  "second  flow"  of 
the  waters  of  Gwln  gnlch,  appurtenant  to 
two  ditches  of  which  they  are  the  owners, 
ylz.,  the  "Sladt"  ditch  and  the  "Peek"  ditch; 
the  first  mentioned  of  said  ditches  being  lo- 
cated and  connected  with  Gwln  gnlch  aboot 
060  feet  below  the  intake  of  the  Waste  Ditdi 
and  the  Peek  Ditch  about  1,600  feet  below 
the  Intake  of  said  Waste  Ditch.  The  answer 
then  alleges  that  the  72  inches  of  water 
(measured  under  a  4-lnch  pressure)  which 
they  have  the  right  to  use  and  divert  from 
said  Gwln  gnlch,  as  above  stated,  are  so  con- 
veyed to  the  lands  and  premises  of  the  de- 
fendants, "situated  in  the  Canyon  Greek 
mining  district,  Trinity  county,"  and  describ- 
ed as  "lot  40,  embracing  a  portion  of  town- 
ship 24  north,  range  11  west,  M.  D.  M.,  and 
other  lands  adjacent  thereto" ;  that  the  wa- 
ters so  diverted  by  the  defendants  from 
Gwln  gulch  and  used  upon  ttieir  said  land 
"have  been  for  over  30  years  last  past  and 
now  are  being  used  by  defoidants  for  irriga- 
tion, domestic,  mining,  and  other  nsefol  pll^ 
poses  upon  said  premises  above  described, 
subject  only  to  the  prior  right  of  plaintiffs 
and  their  co-owners  to  take  and  divert  300 
inches  of  said  Gwln  Gulch,  measured  under 
a  4-inch  pressure,  by  and  through  said  Boi- 
pire  Ditch."    It  is  admitted  by  the 
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ants  that  the  plalntUb  "are  the  owners  of 
and  entitled  to  the  third  right  to  nse  and 
divert  from  said  Gwin  gnlch  800  inches  of 
water  measured  under  a  4-inch  pressure  di- 
verted by  and  through  said  Waste  Ditch." 

The  court  found  that  the  defendants  were 
and  are  the  owners  of  the  Slack  and  Peek 
Ditches,  whereby  water  from  Gwin  gulch 
was  conveyed  to  their'  premises,  above  de- 
scribed; that  the  right  to  the  waters  of 
Gwin  gulch,  owned  by  the  plaintUts  herein, 
and  appurtenant  to  said  Waste  Ditch,  is 
older  than  and  superior  to  the  right  or  inter- 
est of  the  defendants  in  and  to  any  waters  of 
said  Gwin  gnlch,  "and  the  only  right  de- 
fendants have  to  the  waters  of  said  Gwin 
gnlcb  is  to  snch  waters  as  liave  seeped  or 
percolated  or  flowed  through  or  over  plain- 
tlfFs'  dam  at  the  head  of  said  Waste  Ditch, 
augmented  by  the  drainage  waters  of  the 
basin  tributary  to  said  Gwin  gulch  below 
the  dam  or  intake  at  the  head  of  said  Waste 
Ditch,  both  classes  of  waters  not  exceeding 
at  any  time  in  the  year  72  Inches  of  water, 
measured  under  a  4-incb  pressure;  that  the 
water  seeping  or  percolating  through  or  over 
plaintiffs'  dam  at  the  head  of  said  Waste 
Ditch  amounts  to  10  per  cent  of  ttie  amount 
of  water  flowing  down  said  Gwin  gulch  to 
said  Waste  Ditch  dam,  after  plaintiffs  and 
their  co-owners  have  taken  and  diverted  300 
inches  of  the  flrst  flow  of  the  waters  of  said 
Gwin  gulch,  measured  under  a  4-inch  pres- 
sure, by  and  through  said  Empire  Ditch"; 
that  the  defendants  are  the  owners  of  and 
entitled  to  the  right  to  use  at  all  times  of 
each  year,  subject  to  the  rights  of  the  plain- 
tiffs as  defined  in  the  foregoing  finding,  said 
10  per  cent,  of  said  waters,  "provided  that 
said  10  per  cent  of  said  waters  of  Gwin 
gulcb,  together  with  the  waters  coming  into 
8a4d  Gwin  gulch  below  said  Waste  Ditch 
dam,  sliall  not  exceed  at  any  time  in  any 
year  72  inches  of  water,  measured  under  a 
4-inch  pressure";  that  the  plaintiffs,  after 
they  and  their  co-owners  have  taken  and  di- 
verted 300  inches  of  the  waters  of  said  Gwin 
gulch  measured  under  a  4-inch  pressure,  by 
and  through  the  said  Empire  Ditch,  are  the 
owners  of  and  entiUed  to  the  right  to  use  at 
all  times  of  each  year  90  per  cent  of  the 
waters  of  said  gulch  flowing  to  the  head  dam 
or  intake  of  the  Waste  Ditch;  provided  that 
said  90  per  cent  of  said  waters  of  said  gulch 
shall  not  exceed  at  any  time  in  any  year  900 
inches  of  water,  measured  under  a  4-inch 
pressure,  exclusive  of  the  water  right  ap- 
purtenant to  said  Empire  Ditch;  that  said 
10  per  cent  of  said  waters,  together  with  the 
waters  coming  into  said  gulch  below  the 
Waste  Dam,  have  been,  for  more  than  30 
years  and  now  are,  used  by  the  defendants 
and  their  grantors  and  predecessors  in  in- 
terest for  irrigation,  domestic,  mining,  and 
other  useful  purposes  upon  the  premises  of 
defendants  above  referred  to  and  described ; 
that  tbe  defendants  have  no  right  or  interest 
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in  the  waters  of  said  gulch  other  than  that 
specified  in  the  foregoing  findings. 

The  evidence  shows  that  the  Waste  Ditch 
was  constructed  in  the  year  1863,  and  tliat 
during  all  the  time  since  then  the  plaintiffs 
and  their  predecessors  have  continuously 
used  said  ditdi,  and  by  means  thereof  obtain- 
ed a  portion  of  the  water  from  Gwin  gnlcb 
owned  by  them  and  necessary  for  their  pur- 
poses. The  evidence  further  discloses  that 
the  Peek  and  Slack  Ditches,  whereby  tbe 
defendants  and  their  predecessors  in  interest 
conveyed  water  from  Gwin  gulcb  to  and  upon 
their  premises,  w:ere  constructed  at  a  later 
period;  tbe  last-named  ditch  tiavlng  been 
built  in  tbe  year  1868,  and  tbe  other  at  about 
the  same  time.  It  further  appears  from  the 
evidence  that  from  the  time  that  the  Slack 
and  Peek  Ditches  were  built  and  put  to  nse, 
the  dam  and  flume  of  tbe  Waste  Ditch 
were  in  snch  condition  as  that  a  small  pro- 
portion of  the  water  taken  into  said  ditch 
from  Gwin  gulch  percolated  or  seeped  through 
said  flume  and  through  and  under  said  dam 
and  again  found  its  way  to  the  channel  of 
tbe  grulch.  It  was  this  seepage  water,  with 
tbe  drainage  waters  of  tbe  l>aain  tributary 
to  said  Owln  gnlcb  below  the  dam  or  intake 
at  the  head  of  said  Waste  Ditch,  which  the 
defendants  and  thdr  predecessors  bad  ap- 
propriated and  continuously  used  for  their 
purposes  for  a  period  of  about  26  years 
and  until  tbe  year  1907.  In  the  year 
Just  mentioned,  tbe  plaintiffs,  as  the  evi- 
dence shows,  removed  the  flume,  tightened 
tbe  ditch  so  that  it  would  no  longer  admit 
of  the  loss  by  seepage  of  any  of  tbe  waters 
taken  into  It  and  Installed  a  new  dam,  im- 
permeable or  water  tight,  in  tbe  place  of  the 
old  dam,  which  was  built  in  part  of  logs 
and  loosely  constructed,  and  which  had  for 
fully  85  years  been  maintained  in  connec- 
tion with  the  said  ditch.  These  changes  in 
the  dam  and  ditch  resulted,  of  course,  in 
preventing  water  from  said  ditch  returning 
in  any  perceptible  degree,  to  the  gulch,  and 
thus  causing  tbe  defendants  to  be  deprived  of 
sufficient  water  from  said  stream  to  supply 
their  needs.  Although  the  plaintiffs  claim 
that  but  an  insignificant  amount  of  water  at 
any  time  returned  from  said  ditch  to  tbe 
original  stream  in  the  summer  time,  they  ad- 
mit that  as  to  the  extent  of  the  leakage,  the 
testimony  is  conflicting.  And,  in  this  con- 
nection, it  may  be  stated  that  the  plaintiffs 
contend  that  on  occasions  when  more  than  a 
mere  trace  of  water  returned  to  the  original 
stream  from  said  ditch  through  leakage  it 
was  due  to  the  punching  of  holes  in  the 
flume  or  dam  by  the  defendants  or  their  pred- 
ecessors, and  that  but  for  such  "punching 
process,"  as  it  is  characterized  by  counsel  for 
tbe  plaintiffs,  the  quantity  of  water  seeping 
from  the  Waste  Ditch  and  returning  to  the 
gulch  would  not  at  any  time  have  been  of 
any  material  consequence;  but  upon  that 
question  the  evidence  is  also  conflicting,  and 
therefore  tbe  implied  finding  of  the^  trial     . 
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court  adversely  to  the  contentioii  of  the 
plaintiffs  with  respect  thereto  la  binding 
upon  this  court 

[1,  2]  We  have  not  regarded  it  necessary  to 
enter  Into  a  detailed  statement  and  examina- 
tion of  the  evidence  in  this  opinion;  it  being 
su£Sclent,  in  our  opinion,  briefly  to  present, 
as  we  have  In  the  foregoing  statement,  the 
Important  facts  brought  out  at  the  trial  and 
as  found  by  the  court  It  is  conceived  that 
the  findings  of  the  trial  court  that  the  de- 
feq^nts  are  entitled  to  certain  waters  of 
Gwia  gulch,  including  those  waters  which 
have  for  many  years  percolated  through  and 
under  the  Waste  Ditch  and  dam,  are  well 
supported  by  the  evidence.  There  remains 
therefore  but  one  question  to  be  determined 
by  this  court.  This  question  is  thus  stated 
by  the  plaintiffs:  "Whether  or  not  a  prior 
approprlator  has,  at  any  time,  the  right  to 
tighten  his  dam,  flumes,  and  ditch  so  that 
there  shall  be  no  leakage  therefrom" — ^the 
argument  being  that  the  evidence  adduced 
at  the  trial  of  the  present  case  go^  no  fur- 
ther than  to  show  that  the  plaintiffs,  in  re- 
pairing their  ditch  and  its  appurtenances, 
performed-  an  act  which  resulted  only  in  the 
conservation  of  the  amount  of  the  waters  of 
Gwin  gulch  originally  appropriated  by  them 
and  which  are  and  were  at  all  times  neces- 
sary for  their  legitimate  purposes. 

But  it  is  conceived  that  the  question  sub- 
mitted here  is  much  broader  than  as  stated 
by  counsel  for  the  {Aalntiffs.  It  cannot,  of 
course,  be  questioned  that  an  approprlator 
may  at  all  times  ke^  his  ditch  and  its  es- 
sential equipments  in  such  repair  as  will 
preserve  to  him  all  the  waters  he  has  right- 
fully appropriated  and  which  are  required  for 
the  legitimate  or  beneficial  purposes  to  which 
he  applies  them.  The  question  presented  for 
solution  on  this  appeal,  however,  is  not  wheth- 
er he  may  repair  his  ditches,  flumes,  and  dams 
or  maintain  them  in  proper  condition  for  the 
purpose  of  conserving  the  foil  measure  of 
water  to  which  he  Is  lawfully  entitled  by 
virtue  of  his  appropriation,  but  whether,  as 
a  prior  approprlator,  he  may  so  change  or 
reconstruct  his  ditch,  flumes,  and  dam  as  to 
prevent  waters  seeping  through  his  ditch 
from  discharging  into  the  original  stream 
from  which  they  were  thus  takm  after  such 
discharge  of  such  waters  has  continued  un- 
interruptedly for  a  period  of  time  suffideat 
to  establish  a  prescriptive  title  thereto  In 
one  who  had  actually  appropriated  and  con- 
tinuously used  such  seepage  waters  during 
all  of  such  period  of  time?  The  question 
thus  propounded  must,  upon  sound  and  well- 
settled  principles,  be  answered  in  the  nega- 
tive. 

Section  1411  of  the  avil  Code  provides 
tliat  the  appropriation  of  water  must  be  for 
some  useful  or  beneficial  purpose,  "and 
when  the  approprlator  or  his  successor  in 
interest  ceases  to  use  it  for  such  a  purpose, 
the  right  ceases."  So,  in  this  case,  assuming 
that  the  plaintiffs  and  their  predecessors  had 


originally  appr<9rlated  and  used  all  tiie  wa- 
ters of  Owln  gulch  under  their  appropria- 
Uon,  it  Is  clear  from  the  findings  that,  by 
permitting  a  certain  quantity  of  the  waters 
so  ai^ropriated  to  seep  through  th^  ditcb 
and  return  to  the  gulch,  and  therefore  to  re- 
main unused  by  them,  their  right  to  such  per- 
colating waters  ceased  and  became  subject 
to  appropriation  by  subsequent  appropilators 
and  the  right  of  the  latter  to  continue  In 
the  unmolested  use  of  the  same,  provided 
that  such  waters  were  not  recaptured  or  k- 
clalmed  by  the  plaintiffs  within  the  period 
beyond  which  thedr  right  thereto  would  be 
barred  for  nonuser.  It  is  a  well-settied  prop^ 
osition  that  it  is  neither  the  capacity  of  the 
ditch  nor  the  amount  originally  apiwoprUted 
which  determines  the  rights  of  an  approprla- 
tor of  the  waters  of  a  stream  (Smltli  r. 
Hawkins,  120  Cal.  86,  52  Pac.  139;  Senior 
V.  Anderson,  115  Cal.  496,  47  Pa&  454),  and, 
as  the  first-mentioned  of  the  cases  Just  cited 
well  says:  "If  plaintiffs  could  forfeit  their 
entire  right  of  appropriation  by  nonnser, 
equally  will  they  be  held  to  forfeit  less  than 
the  whole  by  like  failure.  ♦  •  •  No  mat- 
ter," continues  the  opinion  in  that  case,  "how 
great  in  extent  the  original  quantity  may 
have  been,  an  approprlator  can  hold,  as 
against  one  subsequent  in  right,  only  the 
maximum  quantity  of  water  which  he  shall 
have  devoted  to  a  beneficial  use  at  some 
time  within  the  period  by  which  his  right 
would  otherwise  be  barred  for  nonuser."  In 
other  words,  as  is  said  in  Duckworth  v.  Wat- 
sonvllle  Water  &  Light  Co.,  150  Cal.  522,  89 
Pac.  338,  "an  approprlator  is  entitled  only 
to  the  water  actually  taken  and  used."  And 
It  may  be  observed  that  It  is  further  said  in 
that  case  that  "a  prior  approprlator  Is  not 
entitied  to  prevent  ♦  *  •  an  appropria- 
tion or  use  by  others  of  the  surplus  of  the 
waters  of  the  lake,  if  there  is  any,"  and  this 
principle  applies  with  equal  propriety,  we 
think,  to  waters  seeping  from  a  ditch  and 
again  returning  either  to  the  main  stream 
itself  or  Its  tributaries,  in  which  case,  as  is 
said  by  the  Supreme  Court  of  Colorado,  In 
Water  Supply  &  Storage  Co.  v.  Larimer  & 
Weld  Reservoir  Co.,  25  Colo.  87,  53  Pac.  386, 
such  waters  "become  a  part  of  the  waters  of 
the  stream  the  same  as  though  never  divert- 
ed, and  Inure  to  the  benefit  of  approprlators 
in  the  order  of  their  appropriation." 

From  the  fact  that  the  plalntitTs  in  the 
present  case  and  their  predecessors  in  Inter 
est  suffered  the  seepages  from  their  ditch  io 
be  discharged  in  the  gulch  continuously  for 
25  years  prior  to  the  time  at  which  they  re- 
paired or  reconstructed  their  ditch  and  dam 
in  the  year  1907,  the  conclusion  is  manifestly 
inevitable  that  the  waters  so  returned  to 
said  stream  were,  during  that  period,  not 
only  not  applied  by  them  to  a  beneficial  or 
useful  purpose,  but  were  not  required  or  nec- 
essary for  the  purposes  for  which  they  ap- 
propriated waters  from  Gwln  gulch.  It  fol- 
lows that  the  waters  so  escaping  from  the 
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Waste  Ditch  and  again  returning  to  the 
stream  from  which  they  were  diverted  Into 
said  ditch  became  publld  juris,  and  were 
therefore  open  to  appropriation,  diversion, 
and  a  beneficial  use  by  others,  and,  having 
been  appropriated  and  for  about  25  years 
used  and  applied  by  the  defendants  to  a  bene- 
ficial purpose,  they  thus  acquired  a  vested 
right  or  usuftuct  therein  of  which  they  can- 
not now  justly  be  divested  by  the  plaintiffs. 
As  before  stated,  a  prior  appropriator  un- 
doubtedly has  the  right  to  keep  bis  ditches 
and  their  necessary  concomitants  In  such  re- 
pair as  wUl  enable  them  fully  to  perform  or 
accomplish  the  legitimate  prupoaes  for  which 
they  were  constructed,  or  he  may  change  the 
point  of  diverston;  but  this  role  Is  subject 
to  the  qualification  that  a  subsequent  appro- 
priator has  a  vested  right,  as  against  his 
seniors,  to  require  a  continuance  of  the  con- 
ditions existing  at  the  time  he  made  his  ap- 
propriation, and  If  any  changes  made  in  the 
ditch  by  the  senior,  either  as  to  the  place  of 
diversion  or  otherwise,  have  the  effect  of 
altering  those  conditions,  to  the  prejudice  of 
a  subsequent  appropriator,  the  latter  has 
just  and  legal  cause  to  complain.  See 
Handy  Ditch  Co.  v.  Louden  Irr.  Canal  Co., 
27  Colo.  615,  ez  Pac.  847,  848,  and  cases  cited 
in  said  opinion. 

The  cases  dted  by  counsel  for  the  plain- 
tiffs in  an  attempt  to  establish  the  proposi- 
tion that  waters  escaping  from  the  ditch  of 
a  prior  appropriator  and  discharging  into 
the  stream  from  which  they  are  so  taken  at 
a  point  below  the  place  of  such  diversion 
may  not  be  appropriated  by  others  for  a  use- 
ful puriwse,  or  that  a  usufruct  therein  can- 
not be  acquired  by  subsequent  appropriators, 
are  not  applicable  to  the  facta  as  found  by 
the  court  in  the  case  before  us.  We  cannot, 
nor  is  it  necessary,  specially  to  review  all 
those  authorities.  It  is  deemed  sufficient  to 
say  that  they  are  cases  which  deal  either 
with  the  question  whether  a  person  can  ac- 
quire a  vested  right  or  usufruct  in  waters 
escaping  from  or  seeping  through  the  banks 
of  an  artifical  water  course  and  discharging 
into  another  stream  than  that  from  which  it 
is  so  diverted  or  going  to  waste,  or  with  the 
question  whether  one  may  acquire  a  prescrlpr 
tlve  title  to  riparian  waters  by  adverse  user 
or  by  estoppel  by  matters  In  pais  under  cer- 
tain circumstances.  As  to  the  first  of  the 
propositions  thus  stated,  and  which  Involves 
the  sole  question  submitted  for  decision  in 
some  of  the  cases  referred  to  tby  the  plain- 
tiffs, it  Is  to  be  remarked  that  it  is  well  set- 
tled that,  where  water  escaping  or  leaking 
from  an  artificial  water  course  goes  to  waste 
by  flowing  promiscuously  over  other  lands  or 
finds  its  way  to  some  other  stream  than  the 
one  from  which  it  is  diverted  into  such  arti- 
ficial water  course,  a  person  appropriating 
such  water  thus  merely  takes  the  corpus  and 
not  the  usufruct  therein.  In  such  case,  hav- 
ing the  usufructuary  right  in  such  water,  the 
owner  of  such  ditch  or  artifical  water  course 


I  is  at  liberty  at  any  time  to  change  or  alter 
It  without  invading  any  vested  right  of  the 
appropriator,  even  though  the  effect  of  such 
change  or  alteration  must  inevitably  result 
in  depriving  the  appropriator  of  the  water 
escaping  from  such  water  course  and  which 
he  has  appropriated  and  used,  perhaps  for  a 
long  period  of  time.  As  is  said  in  Hanson  v. 
McCne,  42  CaL  308,  10  Am.  Rep.  299,  and 
approved  in  Katz  v.  Walkinshaw,  141  CaL 
116,  70  Pac.  663,  74  Pac.  766,  64  U  R.  A. 
236,  99  Am.  St  Rep.  35,  the  owner  of  an  arti- 
fldal  water  course  is  not  bound  to  maintain 
the  artificial  stream  for  the  benefit  of  those 
who  have  appropriated  waters  escaping 
therefrom.  And,  as  was  said  by  Baron 
Parke,  In  Arkwright  v.  Gell,  5  Mees.  Sc  W. 
226,  wherein  the  right  to  the  use  of  appropri- 
ated water  pumped  from  a  mine  and  run  off 
In  a  ditch,  "the  lower  claimant  who  received 
and  put  to  use  this  water  would  only  have  a 
right  to  use  It,  for  any  purpose  to  which  it 
was  applicable,  so  long  as  it  continued  there. 
Time  would  raise  no  presumption  of  a  grant 
nor  found  any  claim  to  a  continuance  of  the 
discharge;  for  the  mineowner  could  not 
bring  any  action  against  the  person  using  the 
water,  so  as  to  make  him  stop  using  it ;  and 
consequently  such  use  did  not  in  any  way 
concern  or  bind  the  mineowner.  We  there- 
fore think  that  the  plaintiffs  never  acquired 
any  right  to  have  the  stream  of  water  con- 
tinued In  Its  former  channeL"  In  other 
words,  the  appropriator  merely  secures  the 
corpus  of  the  water  thus  ecaplng  as  personal- 
ty, but  does  not  thereby  secure  or  acquire  the 
right  to  the  continuous  flow  of  such  water. 
This  whole  question  is  cleariy  and  fully 
treated  In  WeU  on  Water  Rights  (3d  Bd.) 
it  51-63,  inclusive,  wherein  the  author  makes 
a  clear  statement  of  the  distinction  which  Is 
recognized  between  the  case  of  the  discharge 
of  seeping  water  from  an  artificial  water- 
course Into  a  place  other  than  the  stream 
from  which  it  is  diverted  and  the  case  of  the 
return  of  such  water  to  the  stream  itself 
from  which  the  original  diversion  is  made. 
As  to  the  cases  cited  by  counsel,  treating 
of  riparian  rights  and  the  question  of  how 
such  rights  may  or  may  not  be  divested  by 
prescription  or  otherwise,  It  is  to  be  said 
that,  while  some  of  them  discuss  many  of  the 
principles  governing  such  rights  and  how 
they  may  be  lost.  In  none  of  them  is  there 
anything  which  supports  the  proposition  that 
a  prior  appropriator  may  so  change  his 
means  of  diversion  as  will  have  the  effect  of 
giving  to  him  more  water  than  he  bad  there- 
tofore habitually  taken,  where,  by  such 
change,  he  deprives  a  junior  appropriator  of 
a  right  which  he  has  acquired  in  the  waters 
of  the  stream.  There  is,  however,  no  ques- 
tion of  riparian  rights  Involved  in  this  con- 
troversy, and  the  cases  last  referred  to  shed 
little  light  on  the  question  now  before  us. 

Our  conclusion  Is,  as  before  stated,  that 
the  findings  are  sufildently  supported  to  ren- 
der them  immune  from  successful  att^c^,  and    . 
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that  the  court's  conclusions  of  law  therefrom 
are  sound.  The  defendants  were  awarded 
a  very  small  proportion  of  the  waters  of 
Gwln  gulch,  and,  as  It  Is  clear  from  the 
proofs  that  they  have  been  and  are  using 
Said  waters  for  a  necessary  and  beneficial 
purpose,  viz.,  the  irrigation  of  their  vine- 
yards, vegetable  gardens,  and  land  devoted 
by  them  to  alfalfa  growing,  as  well  as  for 
domestic  or  household  purposes,  we  think  the 
decree  involves  a  Just  and  equitable  adjust- 
ment of  the  respective  rights  of  the  parties. 
The  order  is  affirmed. 


We  concur: 
BTT,  J. 


CHIPMAN,   P.  J.;    BURN- 


COOK  V.  PEOPLE. 
(Supreme  Court  of  Colorado.     Feb.  2,  1914.) 

1.  Cbiminal   Law    ({    622*)— Tbiai^Sbvbb- 
ance— movkb. 

Under  Rev.  St.  1908,  f  1981,  providing 
that,  in  case  of  joint  indictment  for  a  felony, 
any  defendant  agtiinat  whom  there  is  evidence, 
not  relating  to  his  reputation,  which  would  be 
admissible  as  to  him,  if  tried  separately,  but 
would  be  inadmissible  as  to  any  other  of  the 
joint  defendants  if  tried  alone,  shall  be  tried  sep- 
arately, the  motion  for  severance,  which  is  nec- 
essary, is  properly  made  by  a  defendant  other 
than  the  one  against  whom,  if  tried  separately, 
the  evidence  would  be  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  1380-1383,  1385,  1386, 
1388-1390 ;   Doc.  D&.  »  622. •] 

2.  Cbiminal  Law   (J  1031*)— Appeai,. 

The  motion  for  severance  having  been  re- 
sisted and  denied  solely  on  the  ground  that  it 
could  not  be  made  by  the  defendant  making  it, 
it  will,  on  appeal,  be  treated  as  sufficiently 
sustained ;  the  trial  demonstrating  the  exist- 
ence of  the  ground,  evidence  admissible  against 
a  codefendant,  but  inadmissible,  on  a  separate 
trial,  against  the  mover. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {$  2622-2626,  2631 ;  Dec.  Dig. 
§  lOh.*]      ■ 

3.  Cbiminai.  Law   ({  1036»)— Tbiait-Nkcbs- 
siTT  OF  Requestino  Instbuction. 

It  was  not  necessary  for  defendant  to  ask 
an  instruction  at  the  close  of  the  evidence  that 
an  exhibit  should  not  be  considered  as  evidence 
against  him ;  the  court  having  squarely  passed 
on  the  question,  and  ruled,  when  objection,  was 
made  at  the  time  of  its  admission,  that  it  was 
competent  against  him  as  well  as  his  codefend- 
ant 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1631-1640,  2639-2641;  De& 
Dig.  I  1036.*] 

4.  Cbiminal     Law      (8     422*)— Evidencb — 
Statement  of  CodefendantI 

A  statement  made  by  his  codefendant  out 
of  defendant's  presence,  and  afterwards  read  to 
defendant  is  inadmissible  against  him ;  he  not 
having  been  silent  but  having  denied  every- 
thing, and  said  be  had  nothing  to  say. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  984-988:  Dec.  Die.  S  422.»1 

5.  Cbiminai,      Law      (g      407*)— Evidewcs— 
Statement  or  Codefendant. 

Had  defendant  been  silent  when  a  state- 
ment made  by  his  codefendant  out  of  his  pres- 
ence was  read  over  to  him,  such  silence  would  not 
have  made  it  admissible  against  him;  it  having 
been  a  long  statement,  read  to  him  when  he  was 


confined  in  a  hospital,  suffering  from  a  se- 
vere gunshot  wound,  and  in  the  custody  of  tht 
law. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  898-902,  949.  968,  970, 
971 ;   Dec.  Dig.  »  407.*] 

6.  Cbiminai  Law    (§   1111*)— Appbal— Rec- 
obd — Bill  of  Exceptions. 

The  record  showing  that  the  defenses  of 
C.  and  S.,  tried  together,  were  antagonirtie,  that 
C.  constantly  endeavored  to  segregate  his  de- 
fense from  that  of  S.,  that  defendants  quarreled 
throughout  the  trial,  and  that  there  was  not  the 
slightest  harmony  between  them,  their  atto> 
neys  or  their  defenses,  and  that  B.,  who  mad* 
direct  examination  of  S.,  was  the  attorney  of 
S.,  and  not  of  C,  it  is  clear,  constrning  the  lan- 
guage of  defendant  C.'s  bill  of  exceptions  in  the 
light  of  the  whole  record,  as  it  must  that  S. 
was  called  and  testified  in  his  own  behalf,  and 
not  for,  but  against,  C. ;  though  the  memoran- 
dum made  by  the  stenographer  when  witnesses 
were  called,  copied  in  said  bill  of  exceptions, 
reads  "S.  *  •  *  produced,  sworn  and  exam- 
ined in  behalf  of  defendants." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent   Dig.  H  2894^2896;     Dec.  Dig.  { 

7.  Cbiminai.  Law   ({  1169*)— Admission  o> 
Evidence — Cttbino  Ebbob. 

Even  if  defendant  &  were  called  and  testi- 
fied as  a  witness  for  both  defendants,  that  would 
not  cure  or  waive  all  the  prejudice  to  defend- 
ant C.  from  the  admission  of  S.'s  statement  a* 
evidence  against  C,  that  statement  telling  of 
other  alleged  crimes  planned  and  committed  by 
C,  in  no  wise  pertaining  to  the  offense  for 
which  they  were  being  tried,  and  which  were  not 
mentioned  by  S.  in  his  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §5  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  i  1169.*] 

Bailey  and  Oabbert,  JJ.,  dissenting. 

"En  Banc.  Error  to  District  Court,  City 
and  County  of  Denv«r;  Hubert  L.  Shattnck, 
Judge. 

Oscar  Cook  was  convicted  of  murder,  and 
brings  error.    Reversed. 

Dana  &  Blount,  of  Denver,  3.  S.  Dickey, 
Jr.,  of  Wagoner,  OkL,  and  John  A.  Deweese^ 
of  Denver,  for  plalntUF  in  error.  Fred  Fa^ 
rar,  Atty.  Gen.,  and  Frank  0.  West,  Asst 
Atty.  Gen.,  for  the  People. 

GARRIGUES,  J.  Upon  a  Joint  infoima- 
tion  and  trial  of  Oscar  Cook  and  Edward 
Selwald  charged  with  murder.  Cook  was  con- 
victed and  sentenced  to  be  hanged.  To  re- 
verse this  Judgment,  he  brings  the  case  bere 
on  error. 

1.  There  was  evidence  showing  that  about 
11  o'clock  at  night,  March  9,  1912,  two  men 
attempted  to  ^old  up  the  people  in,  and  rob, 
the  saloon  of  one  A.  J.  Loyd  at  Yalverde  in 
the  city  of  Denver.  In  the  encounter  and 
shooting  which  followed,  Loyd  and  a  patrol- 
man named  McPherson  were  killed,  and  one 
of  the  robbers  wounded.  There  was  snow 
on  the  ground  and  the  night  was  cold.  Loyd, 
his  wife,  and  Mcpherson  were  sitting  around 
the  stove  in  the  barroom  chatting,  and  I^ans, 
the  bartender,  was  leaning  against  the  wall, 
when  two  masked  men  appeared  In  the  door 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  £  Am.  Dig.  Key-No.  Swiss  &  Rep'r  IpdezM 
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with  drawn  reTolvera.  The  foremost  man 
advanced  to  the  center  of  the  room  and  com- 
luanded,  "Hands  up."  McPberson  wore  a 
citizen's  overcoat  buttoned  over  bis  uniform, 
and  was  shot  while  trying  to  get  his  gun. 
Several  ahota  were  exchanged  before  the  of- 
ficer fell.  Loyd,  In  going  behind  the  bar  for 
his  gnn,  passed  the  other  robber  standing  in 
the  door,  who  fired  upon  him;  the  shooting 
became  general,  and  McPherson  and  Loyd 
received  wounds  from  which  they  shortly 
thereafter  died.  The  next  day  Cook  and  Sei- 
wald  were  charged  with  the  crime  and  ar- 
rested in  the  room  of  Florence  Shelton  in  a 
rooming  house  in  Denver,  where  they  bad  fre- 
quently held  meetings.  Cook  was  suffering 
from  a  dangerous  and  recently  Inflicted  gun- 
shot wound  in  the  body,  and  taken  to  the 
hospital  In  a  critical  condition.  March  11th, 
two  days  after  the  shooting,  while  Cook  was 
in  the  hospital,  Seiwald  in  hla  absence  made 
a  statement  containing  19  pages  of  typewrit- 
ten matter,  to  the  chief  of  police  and  dis- 
trict attorney,  which  was  taken  in  shorthand 
by  one  Smith,  stenographer  to  the  chief.  In 
this  statement  Seiwald  attempts  to  exonerate 
himself  by  throwing  the  responsibility  for  the 
homldde  on  Cook,  with  the  evident  purpose 
of  securing  his  own  acquittal.  It  recites  their 
acquaintance  at  Leadville,  how  Cook  followed 
him  to  Brighton  and  persuaded  him  to  come 
to  Denver ;  it  emphasizes  the  power  and  in- 
fluence Cook  acquired  and  held  over  him, 
which  he  claimed  he  could  not  resist,  and 
tells  of  Cook  giving  him  liquor  and  persuad- 
ing him  to  drink  In  order  to  entice  him  into 
crime;  it  recounts  their  exploits  in  Denver, 
their  meetings  at  this  rooming  house  at 
which  Cook  planned  this  and  other  robberies; 
it  narrates  conversations  with  Cook  in  whiiA 
he  told  Seiwald  of  other  felonious  transac- 
tions and  holdups  in  which  he  had  been 
engaged;  it  tells  how  Cook  procured  the 
weapons  and  masks  used  In  the  holdup,  and 
how  by  drink  and  influence  he  compelled 
Seiwald,  through  fear  and  persuasion,  to  go 
with  blm  to  the  saloon  that  night;  that  it 
was  he  who  stood  in  the  door,  and  Cook  who 
advanced  to  the  c«iter  of  the  room  and 
killed  the  two  men;  that,  when  he  realized 
the  purpose  and  saw  what  Cook  had  done, 
the  power  and  influence  over  him  was  brok- 
en, and,  firing  one  shot  in  the  direction  of 
Cook,  he  fled  from  the  place,  that  being  the 
only  shot  he  fired,  leaving  the  intended  in- 
ference that  it  was  he  and  not  the  officer  who 
wounded  Cook;  that  he  went  to  the  saloon 
against  his  wUl,  and  he  took  no  part  in  the 
homicide.  This  statemoit  was  marked  Ex- 
hiblt  D.  Throughout  the  trial  Seiwald  in  his 
defense  attempted  to  establish  the  guilt  and 
respomdhillty  of  Cook  for  killing  these  men, 
and  his  own  innocence^  and  Cook  was  equally 
emphatic  in  maintaining  his  innocence  and 
In  his  dennnclationB  of  Seiwald.  If  they  had 
been  friends,  they  at  least  seemed  to  be 
bitter  enemies  at  the  trial,  and  it  would  be 
difficult  to  conceive  of  a  case  where  two  men 


on  trial  jointly  had  more  hostile  and  antag- 
onistic defenses. 

On  the  afternoon  of  the  day  when  Selwald's 
statement  was  made,  the  chief  of  police,  ac- 
companied by  his  stenographer,  a  representa- 
tive of  the  district  attorney's  office,  and  a 
couple  of  patrolmen,  visited  Cook  at  the  hos- 
pital, and  the  stenographer  read  to  him  Sei- 
wald's  statement.  What  occurred  there  was 
related  on  the  trial  by  the  stenographer  when 
examined  for  the  people  by  deputy  district 
attorney  McComb  as  follows:  "Q.  Do  you 
know  the  defendant  Cook?  A.  I  have  seen 
him  before.  Q.  Where  did  yon  see  him  the 
first  time?  A.  I  saw  him  in  St  Joseph's  hos- 
pitaL  Q.  Who  was  present?  A.  Well,  there 
was  the  chief  of  police  and  the  d^uty  dis- 
trict attorney,  BaUey,  and  yourself,  and  my- 
self and  patrolman  Carl  Wilson,  and  I  be- 
lieve that  was  all.  Q.  Where  was  the  de- 
fendant Cook  at  the  time  you  have  described? 
A.  He  was  lying  in  a  cot  In  a  room  in  St. 
Joseph's  hospital.  Q.  Now,  Mr.  Smith,  yon 
may  state,  if  you  will,  what  you  did,  or  what 
yon  said  in  the  presence  of  Mr.  Cook  and 
Mr.  Seiwald?  A.  I  took  the  stenographic 
notes  that  I  had  made  of  the  confession  of 
Sd.wald,  and,  in  the  presence  of  the  persons 
that  I  named,  I  read  them  to  the  def^idant 
Cook,  as  I  sat  by  the  bedside.  Q.  How  far 
would  you  say  that  yon  were  away  from  the 
defendant  Cook  at  the  time  you  were  read- 
ing the  statement  of  Seiwald,  as  you  have 
described?  A.  Well,  I  was  right  close  to  the 
bed,  not  over  three  feet  from  his  head.  Q. 
What  statement  do  you  mean  that  you  read? 
A.  The  statement  that  I  had  taken  in  the 
office  of  the  chief  that  morning,  the  same 
morning  of  the  statonent  of  Seiwald.  Q.  Is 
that  the  one  that  you  have  referred  to  as 
having  extended  and  being  Rxhibit  D.7  A. 
Tes,  sir;  the  same  statement.  Q.  Was  there 
anything  else  said  to  the  defendant  Cook  at 
that  time,  or  in  the  presence  of  Cook  and 
Eleiwald,  by  any  other  person  than  yourself, 
if  you  remember?  A.  Yes;  he  was  asked 
by  you  if  he  had  heard  the  questions  and  an- 
swers that  were  read  to  him,  and  asked  what 
he  had  to  say  about  the  matter,  and  what 
was  his  side  of  the  story,  and  he  denied  know- 
ing Seiwald,  or  that  he  had  ever  seen  him 
before.  He  was  asked  how  he  got  shot,  and 
he  said  he  didn't  know;  and  he  was  asked 
if  he  did  not  know  that  he  had  killed  two 
men,  and  he  shook  his  head  and  denied  every- 
thing. Q.  Do  you  remember  at  that  time  of 
anything  else,  other  than  you  have  testified 
to,  that  took  place  in  the  room  where  Cook 
and  Seiwald  were?  A.  Why,  no,  sir;  I  be- 
Ueve  that  is  all." 

Other  witnesses  who  were  present  testified 
that  Cook  was  interrogated  after  the  reading 
of  this  statement  to  him,  and  he  said  he  had 
nothtug  to  say. 

An  information  was  thereafter  filed  against 
Cook  and  Seiwald  charging  them  Jointly 
with  murder.  Whereupon  Cook  filed  the  fol- 
lowing motion  for  a  severance:  "Comes  now 
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Oscar  Ciook,  one  of  tbe  defendants  In  tbe 
above-styled  cause,  by  J.  S.  Dickey,  Jr.,  his 
attorney,  and  respectfully  moves  the  court 
that  the  trial  of  the  two  defendants  In  this 
cause  be  separated,  and  that  tbe  defendant 
Oscar  Cook  be  permitted  to  go  to  trial  alone, 
for  the  following  reasons,  to  wit:  (1)  That 
there  is  evidence  which  does  not  relate  to  the 
reputation  of  this  defendant,  and  which 
would  be  material  and  admissible  as  to  this 
defendant,  If  tried  Jointly  with  Edward  U 
Selwald,  but  which  would  be  Immaterial  and 
inadmissible  as  to  this  defendant,  If  tried 
alone.  (2)  That  evidence  will  necessarily  be 
admitted  in  the  prosecution  or  defense  of  the 
defendant  Edward  Selwald,  which,  though 
Inadmissible  on  the  trial  of  Oscar  Cook  alone, 
will,.  If  the  Joint  trial  be  allowed,  unavoid- 
ably reach  the  ears  of  the  Jury,  to  the  fatal 
prejudice  of  the  defendant  Oscar  Cook, 
whereby  his  constitutional  right  to  trial  by 
Jury  vrlll  be  violated  and  the  life  and  liberty 
of  this  defendant  hazarded,  without  author- 
ity of  law."  This  motion  was  denied,  and 
they  were  tried  Jointly  against  Cook's  pro^ 
test  On  the  trial,  Selwald's  statement  Ex- 
hibit D,  read  to  Cook  at  the  hospital,  was 
offered  by  the  district  attorney,  admitted, 
and  read  to  the  Jury  as  evidence  for  the 
people  against  Cook,  over  his  objection. 

[1]  2.  Two  errors  are  assigned:  First,  de- 
nying the  motion  for  a  separate  trial;  sec- 
ond, admitting  Selwald's  statement  as  evi- 
dence for  the  people  against  Cook.  Both  are 
well  taken.  The  first  error  arose  In  denying 
a  separate  trial.  The  second  would  probably 
have  been  avoided  if  Selwald  had  been  tried 
separately,  as  the  statute  requires  In  such  a 
case.  The  statute  (Lews  of  1891,  p.  132)  is 
as  follows:  "When  two  or  more  defendants 
are  Jolndy  Indicted  for  any  felony,  any  de- 
fendant against  whom  there  is  evidence, 
which  does  not  relate  to  the  reputation  of 
such  defendant,  and  which  would  be  material 
and  admissible  as  to  such  defendant.  If  tried 
separately,  but  which  would  be  inadmissible 
as  to  any  other  of  said  Joint  defendants  if 
tried  alone,  such  defendant  against '  whom 
evidence  as  aforesaid,  is  material  and  ad- 
missible, shall  be  tried  separately.  In  all 
other  cases,  defendants  Jointly  Indicted  or 
prosecuted,  shall  be  tried  separately  or  Joint- 
ly in  the  disoretion  of  the  court"  R.  S. 
1008,  i  1981. 

Illustrated  by  this  case,  it  means  that 
when  two  defendants  are  Jointly  indicted, 
and  there  is  evidence  for  the  prosecution  ad- 
missible against  one  (Selwald),  if  tried  sep- 
arately, and  Inadmissible  as  to  the  other 
(Cook),  If  tried  alone,  the  defendant  against 
whom  such  evidence  is  admissible  (Selwald) 
shall  be  tried  separately.  Selwald's  state- 
ment was  admissible  against  him  tried  either 
Jointly  or  separately,  but  not  admissible 
against  Cook  tried  alone,  in  which  case  the 
statute  says  Selwald  shall  be  tried  separate- 
ly. But  the  severance  must  be  requested; 
the  court  would  not  act  upon  its  own  motion. 


Trying  Selwald  separately  was  but  granting 
Cook's  motion  for  a  severance,  and  this  he 
could  demand  as  a  matter  of  right  under  tbe 
statute.  Davis  t.  People,  22  Colo.  1,  43  Pac. 
122. 

In  this  Davis  Case  five  defendants  were 
Jointly  Indicted  for  conspiracy.  One  made  a 
confession,  after  the  consummation  of  the 
conspiracy,  implicating  the  others,  and  it 
was  admissible  against  him  tried  either 
Jointly  or  separately,  but  not  admissible 
against  his  codefendants.  Held,  that  npon 
motion  for  a  severance  under  the  statute,  the 
defendant  who  made  the  confession  and 
against  whom  it  was  admissible  must  be 
tried  separately  from  the  others,  who  could 
move  for  a  severance  as  a  matter  of  right 

The  claim  made  below  and  here  by  tbe 
people  is  that  to  entitle  Cook  to  a  sever- 
ance under  the  statute,  his  motion  most 
show  that  there  Is  evidence  qp  the  part  of 
the  people  admissible  against  him  If  tried 
separately,  but  inadmissible  against  Selwald 
tried  alone.  In  other  words,  that  Selwald 
and  not  Cook  must  ask  for  a  separate  trial 
on  account  of  Selwald's  statement  If  this 
is  the  meaning  of  the  statute,  it  was  impos- 
sible for  Cook  to  obtain  a  severance  on  tbe 
ground  that  ss  to  him,  Selwald's  statement, 
ESxhiblt  D,  was  Inadmissible,  whldi  would 
place  a  foolish  and  senseless  construction  up- 
on the  statute  not  intended  by  the  Legisla- 
ture. In  what  manner  could  a  severance 
benefit  Cook  on  account  of  evidence  admis- 
sible as  to  him  but  inadmissible  as  to  Sel- 
wald? Why  should  Selwald  be  given  a  seT- 
erance  because  he  made  a  statement  Incrim- 
inating himself,  which  would  be  evidence 
against  him  bi  any  event  tried  Jointly  or 
separately?  The  purpose  of  the  statute  is  to 
provide  a  separate  trial  where  a  Joint  trial 
would  prejudice  the  rights  of  others  by  tbe 
Introduction  of  testimony  immaterial  and  in- 
admissible as  to  them  if  tried  alone,  and  to 
prevent  this  the  statute  provides  for  a  sev- 
erance; but  it  does  not  specify  the  person 
who  may  ask  for  the  severance.  It  is  tsit 
to  presume  however,  that  the  statute  was 
passed  for  the  benefit  of  the  defendant  whose 
rights  would  be  prejudiced.  Using  this  case 
again  as  an  Illustration,  It  means  that  Sel- 
wald, the  defendant  against  whom  the  evi- 
dence was  admissible,  but  incompetent  and 
inadmissible  as  to  Cook  if  tried  alone,  shall 
be  tried  separately,  but  it  does  not  say  Sel- 
wald must  make  the  motion.  It  does  not 
name  the  moving  party.  We  have  attempted 
to  show  that  Cook  was  the  only  defendant 
who  might  be  prejudiced  by  a  Joint  trial  or 
who  could  be  benefited  by  a  severance.  So 
natiurally  he  would  be  the  moving  party  be- 
cause he  was  the  only  person  Interested  In 
the  motion.  The  separate  trial  of  Selwald, 
commanded  by  the  statute,  In  such  a  case, 
was  to  protect  Cook,  not  Selwald,  against 
the  danger  of  Incompetent  and  inadmissible 
evidence.  To  grant  Selwald  a  severance 
would  avail  him  nothing.    The  evidence  wu 
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admissible  against  him  tn  any  event,  tried 
separately  or  with  Cook.  On  the  other  hand, 
his  statement  might  prove  fatal  to  Ck>ok. 
Therefore  Oook  had  a  right  to  move  for  a 
severance,  and  trying  S^wald  separately 
gave  Cook  a  severance. 

There  may  be  language  in  Moore  v.  People, 
31  Colo.  345,  346,  78  Pac.  30,  in  conflict  with 
this  Interpretation  of  the  statute  which  mis- 
led the  trial  court  If  so.  It  must  3^eld  to 
the  law  as  herein  announced.  A  careful  ex- 
amination of  that  case,  however,  discloses 
that  it  did  not  turn  upon  a  construction  of 
the  statute.  The  court  expressly  held  in 
that  case  that  the  evidence  was  admlaslble 
against  all  the  defendants,  so  that  there  was 
no  call  for  a  construction  of  the  statute. 

[2]  We  do  not  wish  it  understood  that  we 
approve  the  form  of  the  motion  or  the  show- 
ing made  in  support  thereof  as  a  precedent 
in  all  cases.  There  was  no  objection  made 
on  these  grounds,  either  here  or  in  the 
court  below.  The  severance  was  denied  be- 
low, and  the  refusal  to  grant  the  motion  Is 
justlfled  here  by  the  Attorney  General,  on  the 
ground  that,  under  our  construction  of  the 
statute  in  the  Moore  Case,  Cook  could  not 
make  the  motion.  We  think  the  case  made, 
both  here  and  in  the  court  below,  sufficiently 
admits  the  existence  of  evidence  to  sustain 
the  motion  which  was  denied,  not  because  it 
was  unsupported,  but  because  it  was  er- 
roneously assumed  that  Cook  could  not  make 
It.  The  trial  demonstrated  that  the  motion 
was  well  taken,  and  the  district  attorney  at 
the  time  it  was  argued  not  only  had  Sei- 
wald's  statement  In  his  possession,  but  knew 
then  he  intended  to  use  it  This  sufficiently 
explains  why  be  did  not  resist  the  motion 
upon  the  ground  that  it  was  not  true  or  was 
unsupported.  All  the  facts  and  circumstanc- 
es, taken  together,  speak  with  suffld^it 
force  to  demonstrate  that  those  connected 
with  tbe  trial  understood  that  this  statement 
was  to  be  used  as  evidence  against  Cook,  and. 
In  the  absence  of  objections  made  at  the  time, 
the  motion  for  a  severance  will  be  treated 
aa  sufDdently  sustained. 

[3]  However,  if  it  could  be  held  that  the 
court  properly  overruled  Cook's  motion  for 
a  severance  because  it  was  unsupported,  still 
the  court's  action  in  admitting  Exhibit  D  as 
evidence  against  him  was  erroneous.  There 
were  several  statements  or  oonfesslonb  of 
Seiwald  ottered  in  evidence,  made  subsequent 
to  the  commission  of  tbe  crime,  to  which 
Cook  objected  as  evidence  against  him.  The 
district  attorney  conceded  the  objection  well 
taken  except  as  to  Bxbibit  D,  read  to  Cook 
at  the  hospital  which  the  prosecution  claimed 
was  evidence  against  him.  In  answering  an 
inquiry  of  the  court,  the  district  attorney 
said  Elxhiblt  D  was  offered  against  both  de- 
fendants. The  court  sustained  the  district  at- 
torney's contention,  to  which  Cook  objected, 
and  claimed  that  Bxhlbit  D  was  not  com- 
petent evidence  against  him.  The  court  then 
told  the  Jury  that  Seiwald's  statements  other 


than  Ehchlblt  D  were  evidence  against  hfan 
only,  but  that  Exhibit  D  was  evidence  against 
them  both.  Because  Cook  did  not  present 
and  ask  an  instruction  at  the  close  of  the 
evidence  that  Elxhlblt  D  should  not  be  con- 
sidered as  evidence  against  him  is  immate- 
rial. The  court  had  the  opportunity  and  pass- 
ed squarely  upon  the  quration,  when  it  told 
the  Jury,  over  Cook's  objection,  that  Exhibit 
D  was  admissible  as  evidence  against  both. 
There  was  no  oversight  in  this  matter,  and 
the  court  was  not  misled. 

[4,  5]  3.  Regarding  the  admissibility  of  Ex- 
hibit D  in  evidence  against  Cook,  the  law 
seems  to  be  that  while  statements,  confes- 
sions, and  admissions  of  guilt  made  by  one  of 
several  persons  Jointly  indicted  and  dried  for 
the  same  offense  are  admissible  against  tbe 
person  making  them,  they  are  not  admissible 
against  his  codefendantB,  unless  made  In 
their  presence  and  assented  to  by  them.  At 
any  rate,  we  think  the  statement  of  Selwald 
read  to  Cook  was  not  admissible  in  evidence 
against  Cook,  unless  he  had  expressly  or  im- 
pliedly admitted  It  was  true.  12  Cyc  440. 
It  Is  claimed  by  the  Attorney  General  that 
the  stktement  was  admissible  because,  when 
read  to  him,  Cook  remained  silent,  and  hy 
his  silence  he  tacitly  acquiesced  in  the  truth 
of  the  statement  In  the  first  place,  the  con- 
tention that  Cook  remained  silent  is  not 
borne  out  by  the  facts,  as  the  evidence  shows 
that  he  denied  everything,  and  said  he  had 
nothing  to  say.  Again,  the  rule  that  silence 
gives  consent  is  or  Is  not  applicable,  accord- 
ing to  all  the  surrounding  circumstances  and 
conditions  under  which  the  statement  Is 
made.  If  the  circumstances  are  such  as  to 
show  that  the  party  did  not  intend  to  commit 
himself,  then  no  Inference  of  assent  can  be 
drawn  from  silence.  Or,  putting  it  another 
way,  the  circumstances  ought  to  show  that 
the  party  intended  to  commit  himself  by  his 
silence.  It  can  hardly  be  said,  under  the  cir- 
cumstances of  this  case,  that  this  long  state- 
ment read  to  Cook  when  he  was  confined  to 
his  cot  in  the  hospital  suffering  from  a  severe 
gunshot  wound,  and  in  the  custody  of  the 
law,  comes  within  this  rule.  State  v.  Mc- 
Cullum,  18  Wash.  394,  51  Pac  1044;  Common- 
wealth V.  Kenney,  12  Mete.  (Mass.)  235,  46 
Am.  Dec  672;  Oeiger  v.  State,  70  Ohio  St 
400,  71  N.  B).  721;  State  v.  Epstein,  26  R.  I. 
131,  55  Atl.  204;  Merrlweather  v.  Common- 
wealth, 118  Ky.  870,  82  S.  W.  592,  4  Ann.  Cas. 
1089. 

[>]  4.  It  is  claimed,  not  by  tbe  Attorney 
General,  but  by  some  members  of  this  court, 
that  Cook's  right  to  a  fair  trial  was  not  prej- 
udiced by  the  use  of  Seiwald's  statement 
against  him,  for  the  reason  that  he  put  Sei- 
wald upon  the  witness  stand  in  his  own  de- 
fense, and  that  Seiwald,  while  on  the  stand 
as  Cook's  witness,  testified,  in  substance,  to 
the  matters  contained  In  the  statement. 
While  the  bill  of  exceptions  reads,  in  the 
memorandum    made    by    the    stenographer 
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when  witnesses  were  called,  aa  follows:  "Ed- 
ward £1.  Seiwald  one  of  the  defendants  pro- 
duced, sworn  and  examined  In  behalf  of  de- 
fendants, testified  as  follows:  (Direct  ex- 
amination by  Mr.  Bottom)" — we  do  not  think 
the  record  conclusively  shows  that  Seiwald 
was  in  any  sense  Cook's  witness.  The  whole 
record  shows  the  contrary.  Mr.  Bottom  was 
Seiwald's,  not  Cook's,  attorney.  As  before 
stated,  they  were  Jointly  Informed  against, 
and  the  Jury  was  trying  them  together  In  one 
case  Cook  had  constantly  endeavored  to 
segregate  his  defense  from  that  of  Selwald's, 
the  defense  of  each  was  antagonistic  to  the 
other,  the  record  shows  that  they  quarreled 
throughout  Xhe  trial,  and  there  was  not  the 
sllghest  harmony  between  them,  their  at- 
torneys or  their  defenses.  Under  such  .a 
record,  it  is  preposterous  to  hold  that  Cook 
put  Seiwald  on  the  witness  stand,  or  that  he 
was  in  any  sense  Cook's  witness,  merely  be- 
cause the  stenographer  used  the  word  "de- 
fendants" Instead  of  "defendant"  in  his  re- 
citation. The  language  there  used  Is  not 
conclusive  and  must  be  construed  In  the  light 
of  the  whole  record.  When  so  construed,  it 
is  clear  that  Seiwald  was  called  and  testified 
in  his  own  behalf,  and  not  for,  but  against, 
Cook. 

[7]  Were  we  to  assume  that  Seiwald  was 
called  and  testified  as  a  witness  for  both  de- 
fendants, that  would  not  cure  or  waive  aU 
the  prejudice  resulting  from  the  admission  of 
Exhibit  D  as  evidence  against  Cook.  As  be- 
fore stated,  Bxhlbit  D  tells  of  other  alleged 
robberies  and  crimes  planned  and  committed 
by  Cook  in  dUTerent  parts  of  the  country,  in 
no  wise  pertaining  to  the  offense  then  being 
investigated,  which  were  not  mentioned  by 
Seiwald  in  his  testimony.  These  matters  con- 
tained in  the  statement  of  Seiwald,  if  be- 
lieved by  the  Jury,  would  prejudice  them 
against  Cook,  and  aftect  his  credibility  as  a 
witness  in  his  own  behalf. 

6ABBEBT,  J.  (dissenting).  The  Judgment 
of  the  district  court  should  be  affirmed.  The 
motion  of  defendant  for  a  severance  was 
wholly  Insufficient  and  was  properly  over- 
ruled. It  is  true  that  under  our  statute  a 
separate  trial  should  be  granted,  where  it  is 
made  to  appear  that  a  defendant  will  be 
prejudiced  on  a  Joint  trial  by  the  admission 
of  evidence  which  is  not  admissible  aa 
against  him,  but  which  is  competent  as 
against  his  codefendant  But  this  must  be 
made  to  appear  in  support  of  a  motion  for  a 
severance,  not  by  merely  stating  that  at  the 
trial  evidence  will  be  admitted  which  is  not 
competent  as  against  the  moving  defendant, 
but  is  competent  against  his  codefendant; 
but  the  evidence  which  it  is  claimed  is  in- 
competent must  be  set  out,  so  that  the 
court  will  be  given  the  opportunity  to  de- 
termine whether  or  not  the  defendant  mov- 
ing for  a  severance  may  be  prejudiced  by 
testimony  competent  as  to  bis  co-defendant. 


but  not  admissible  as  to  him.  Such  has 
been  the  recognized  practice  in  this  Jnrisdic- 
Uon.  Davis  v.  People,  22  Colo,  1,  43  Pac. 
122;  Moore  v.  People,  31  Colo.  336,  73  Pat  30. 

In  what  other  manner  can  the  court  be  ad- 
vised whether  the  severance  should  be  grant- 
ed? The  motion  in  the  case  at  bar  did  not 
state  a  single  fact  nor  a  scintilla  of  evidence 
which  it  was  claimed  would  be  introduced  on 
the  part  of  the  prosecution  and  would  be 
competent  as  against  the  defendant  Slewald 
and  Incompetent  as  to  Cook  to  support  it, 
and  was  therefore  properly  overruled. 
Hence  the  defendant-  Cook  is  not  in  a  posi- 
tion to  urge  that  he  was  prejudiced  by  being 
tried  Jointly  with  Siewald,  and  his  case  is 
no  diiferent  from  what  it  would  have  been 
had  he  not  interposed  the  motion.  The  con- 
fession or  statement  of  Slewald  was  un- 
questionably admissible  against  him  and,  aa 
he  was  being  tried  Jointly  with  Cook,  could 
not  be  excluded  because  it  was  not  com- 
petent as  to  the  latter.  His  right  and  reme- 
dy was  to  request  an  instruction  to  the  Jury 
to  the  effect  that,  in  determining  his  guilt 
or  Innocence,  Siewald's  statement  or  confes- 
sion should  not  be  considered.  Williamg  v. 
State,  81  Ala.  1,  1  South.  179,  60  Am.  Bep. 
133.    No  sudi  request,  was  made. 

In  brief,  the  object  M  the  statute  requir- 
ing a  separate  trial  of  i  defendant  Jointly  in- 
dicted with  another  for  the  commission  of  a 
crime,  when  it  is  made  to  appear  on  motion 
of  one  that  testimony  admissible  against  the 
other  is  not  admissible  against  him,  is  to  se- 
cure the  moving  defendant  a  trial  wherein 
only  evideiVK  competent  as  against  him  will 
be  introduced.  But  this  is  a  privilege  wblch 
he  must  exercise  in  apt  time  and  in  the  right 
manner,  otherwise  it  Is  waived.  If  he  does 
not  take  advantage  of  the  privilege  conferred 
by  the  statute,  then  when  testimony  1b  in- 
troduced at  the  Joint  trial  which  is  compe- 
tent as  against  his  codefendant  but  not  as 
to  him,  he  must  request  an  instruction  ex- 
cluding such  testimony  from  the  considera- 
tion of  the  Jury  as  to  him.  If  he  does  not, 
no  question  on  the  subject  is  presented  for 
review. 

Independent  of  these  considerations,  the 
record  discloses  that  the  admission  of  Sie- 
wald's confession  could  not  in  any  possible 
view  of  the  case  have  prejudiced  Cook.  Aft- 
er Siewald's  statement  was  read  to  the  jury, 
he  was  called  to  the  stand  and  examined  aa 
a  witness  on  behalf  of  defendants.  That  la 
what  the  bill  of  exceptions  states,  and  we 
are  not  at  liberty  to  assume  a  tact  which  tbe 
record  contradicts.  Siewald's  testimony,  as 
thus  elicited,  agreed  in  all  substantial  par- 
ticulars with  his  statement  He  detailed  tbe 
commission  of  the  crime,  the  part  each  took, 
and  the  statement  of  Cook  both  before  and 
after  the  homicide.  Clearly  when  Cook  Join- 
ed In  having  Slewald  placed  upon  the  stand 
as  a  witness  for  both,  and  frdm  an  examina- 
tion as  a  witness  Slewald  stated  substanttal- 
ly   what  he  liad  stated  in  liis  confeasioa. 
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which  had  been  admitted.  Cook  cannot  be 
heard  to  saccessfaUy  assert  that  error  was 
(■oiumltted  la  the  admission  of  Slewald's  con- 
fession for  any  reason  or  upon  any  ground. 
The  writer  is  authorized  to  state  that  Mr. 
Justice  BAILEY  concurs  In  this  opinion. 


BOLTON  V.  BENNETT. 
(Supreme   Court  of   Colorado.     Feb.   2,  1914.) 

1.  Ejictment  ({  63*)— Actions— PLEADiwa. 

A  complaint,  seeking  to  establish  the  ri^bt 
to  and  for  possession  of  real  property,  which 
alleged  ownership  in  fee  in  the  plaintiff  and  a 
wrongful  detainer  by  the  defendant,  is  suffi- 
cient, under  Mills'  Ann.  Code,  |  267,  providing 
that  the  complaint  in  snch  action  shall  allege 
that  the  defendant  wrongfully  ousted  plaintiff, 
or  wrongfully  withholds  possession. 

[£d.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  {$  164^157;   Dec.  Dig.  i  6S.»] 

2.  PtJBLio   Lands    (J    39*)  — Town    Sitks  — 
Deeds— Attack— CoLi.ATaBAi.  Attaoe. 

Where  a  town  site  was  patented  to  the 
mayor  for  the  use  and  benefit  of  the  inhabitants, 
the  validity  of  a  deed  duly  executed  by  the 
mayor  cannot  be  collaterally  attacked  for  mat- 
ters not  appearing  on  Its  face. 

[BM.  Note. — For  other  cases,  see  Public  Lands, 
Cent.  Dig.  {§  83-00,  92-99;   Dec.  Dig.  S  39. »] 

3.  Pdbuo   Lands    ({    39*)  — Town    Srras  — 
Deeds— CoiXATBBAi.  Attack-^P«bsons  En- 

TITI.ED. 

Where  a  town  site  was  patented  to  the 
mayor  in  trust  for  the  benefit  of  the  inhabitants, 
one  not  coming  within  the  grant  to  the  mayor 
has  no  interest  entitling  him  to  attack  the  va- 
lidity of  the  mayor's  deed,  where  the  defect  ia 
not  apparent  on  its  face. 

VEd.  Note.— For  other  cases,  see  Pnblic  Lands, 
Cent.  Dig.  K  83-90.  92-09 ;    Dec.  Dig.  {  39.^ 

4.  Taxation   (|  362*)  —  Asssssmint  —  What 
Constitutes. 

Under  Rev.  St.  190%  {  6700,  providing  that 
the  county  treasurer,  after  the  tax  list  is  de- 
livered to  him,  shall  proceed  to  list,  value,  and 
assess  all  omitted  property,  it  is  not  a  suffi- 
cient assessment  of  omitted  lot  7  for  the  assessor 
to  include  it  in  the  tax  list,  assessing  lot  8  by 
mere  pencil  notation  in  the  margin,  the  valua- 
tion of  lot  8  and  the  description  not  being  chang- 
ed ;  and  hence  a  tax  deed  issued  on  such  assess- 
ment is  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  601;    Dec.  Dig.  S  362.»] 

5.  Taxation  (I  788*)— Tax  Dekds. 

There  is  a  presumption  in  favor  of  a  tax 
deed  which  makes  it  prima  facie  evidence  that 
the  property  conveyed  was  listed  and  assessed 
as  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  U  1555,  1557,  1650-1569;  Dec.  Dig. 
I  788.*] 

Error  to  District  Court,  Saguache  County; 
Charles  C  Holbrook,  Judge. 

Action  by  Clifford  E.  Bennett  against  John 
W.  Bolton.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Albert  L.  Moses,  of  Alamosa,  for  plaintifl 
in  error.  Palmer  &  True,  of  Saguache,  for 
defendant  in  error. 

BAILEY,  J.  The  action  involves  the  own- 
erslilp  and  right  to  the  possession  of  the 
east  25  feet  of  lots  7  and  8,  block  B  of  the 


town  of  Bonanza,  la  Saguache  county.  In 
the  fall  of  1904,  Bolton,  plaintiff  in  error,  de- 
fendafat  below,  moved  into  a  vacant  house 
on  this  property.  On  April  14,  1911,  Ben- 
nett, defendant  la  error  here,  plaintiff  below, 
served  Bolton  with  notice  to  vacate.  Bolton 
thereupon  examined  the  title  of  the  property 
and  found  that  Bennett  had  purchased  it  of 
his  father  in  1908,  who  acquired  title  thereto 
in  1901.  This  search  also  disclosed  what 
purported  to  be  an  outstanding  tax  sale  cer- 
tificate for  taxes  of  1892,  which  Bolton  pur- 
chased. A  tax  deed  for  the  property,  based 
on  such  oertiflcate  was  duly  executed  and 
delivered  to  Um  on  September  6, 1911.  Thus 
fortified  Bolton  refused  to  surrender  pos- 
session. 

The  amended  complaint  alleges  ownership 
in  fee  and  right  of  possession  in  plaintiff, 
and  wrongful  detainer  by.  defendant  A  gen- 
eral demurrer  was  inteirposed,  overruled, 
and  defendant  answered  by  a  general  denial, 
and  also  set  up  superior  title  in  himself 
through  the  tax  deed. 

To  establish  his  tiUe  plaintiff  Introduced, 
among  others,  a  deed  of  the  property  from 
the  corporate  authorities  of  the  town  of 
Bonanza,  signed  "J.  M.  Hewee,  Mayor,"  to 
J.  M.  Hewes,  remote  grantor  «f  plaintiff. 
The  court  excluded  testimony  offered  to  im- 
peach this  instrument  Defendant  offered 
his  tax  deed  in  evidence  to  establish  superior 
title  in  himself,  as  alleged.  The  jury  found 
the  plaintiff  to  be  the  owner  of  the  property 
In  fee  and  entitled  to  Its  possession,.  Judg- 
ment was  duly  entered  thereon,  and  defend- 
ant prosecutes  this  writ  of  error.    - 

[1]  We  will  first  consider  the  alleged  er- 
ror predicated  upon  the  overruling  of  the 
demurrer  to  the  complaint,  the  contention  be- 
ing that  it  was  obnoxious  to  demurrer  be- 
cause of  failure  to  allege  therein  ouster  by 
the  defendant  Section  267,  Mills'  Ann.  Code, 
expressly  provides,  among  other  things,  that 
in  an  action  of  this  sort  the  complaint  shall 
state  "that  the  defendant  wrongfully  ousted 
the  plaintiff,  or  wrongfully  withholds  the 
premises  from  him,  or  both,  as  the  facts  may 
be."  The  complaint  alleged  ownership  In  fee 
in  plaintiff,  and  under  the  Code  the  addition- 
al allegation  of  wrongful  detainer  was  suffi- 
cient   The  demurrer  was  properly  overruled. 

[2,  3]  The  land  was  originally  entered  as  a 
town  site  pursuant  to  an  act  of  Congress,  and 
patented  to  one  Joseph  McAfee,  as  mayor  of 
the  town  of  Bonanza  City,  in  trust  for  the 
several  use  and  benefit  of  the  Inhabitants  of 
that  town.  J.  M.  Hewes,  mayor,  deeded  the 
property  In  question  to  J.  M.  Hewes.  The 
defendant  contends  that  prejudicial  error 
was  committed  in  excluding  testimony  tending 
to  show  that  J.  M.  Hewes,  mayor,  holding 
the  property  in  trust,  and  J.  M.  Hewes,  gran- 
tee named  In  the  transfer,  are  one  and  the 
same  person.  This  was  an  attempt  at  col- 
lateral attack  pure  and  simple.    The  deed  Is 
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regular  on  Its  face.  The  presumption  ob- 
tains tbat  the  offlceo  empowered  by  law  to 
make  conveyance  did  his  duty  in  all  respects. 
If  all  that  is  claimed  In  this  respect  be  true, 
it  would  render  the  deed  voidable  merely, 
and  it  could  then  only  be  impeached  in  a 
direct  proceeding  brought  for  that  purpose. 
Anderson  et  al.  y.  Bartels,  7  Colo.  256.  3  Pac 
225;  Ohever  y.  Hamer,  11  Colo.  68,  17  Pac. 
495,  7  Am.  St  Rep.  217.  Moreover,  defend- 
ant was  not  a  beneficiary  under  tiie  tmst 
lodged  In  the  corporate  authorities,  and  there- 
fore cannot  In  this  action  question  the  plain- 
tiCTs  title  on  the  ground  of  the  alleged  Irreg- 
ularity. Murray  v.  Hobson,  10  Colo.  68,  13 
Pac.  821;  Palmer  v.  Galvln,  72  Cal.  183,  13 
Pac.  476. 

[4,  t]  Tbe  remaining  question  Involves  the 
validity  of  the  defendant's  tax  deed.  The 
assessment  roll  of  Saguache  county  for  1892, 
respecting  the  property  In  qnestlon,  shows 
the  following: 

Aneasment  Roll  of  Sagnaohe  County. 


Description 

Sec. 
or 
Lot 

Town 

or 
Block 

Value 

ol 
Land 

Value  of 
Improve- 

menta 

Bonanza  East  25  ft. 

« 

R 

20 

BO 

And  the  entry  In  the  tax  list  for  that  year 
is  as  follows : 


Tax  List. 

Lands. 

Description 

Sec. 

or 

Lot 

Town 

or 
Block 

Value 

of 
Land 

Value  of 
Improve- 
ments 

Bonanza  B  2S  ft.  .!.*. 

a 

R 

20 

G» 

The  figures  "7  &"  were  inserted  in  lead 
pencil  under  the  heading  "Description." 
The  valuation  remains  the  same  in  the  tax 
list  as  In  the  assessment  roll.  Counsel  says 
that  the  addition  of  these  figures  in  the  tax 
list  la  immaterial  unless  it  be  shown  that 
such  addition  had  been  made  after  the  tax 
roll  had  been  completed  by  the  assessor,  and 
advances  the  theory  that  the  assessor  dis- 
covered and  corrected  the  omission  before 
the  delivery  of  the  tax  list  to  the  treasurer. 
But  It  Is  very  plain  the  assessor  did  not 
make  the  insertion,  as  the  assessment  roll 
itself  negatives  the  proposition  that  the  east 
25  feet  of  lot  7  was  ever  listed,  valued  and 
assessed  by  him.  The  ink  entries  In  the  list 
made  by  the  county  clerk  from  the  assessor's 
roll  correspond  In  all  respects  therewitli.  It 
is  fair  to  presume,  In  this  state  of  facts,  that 
the  pencil  insertion  occurred  after  the  list 
reached  the  treasurer's  hands.  When  the 
county  treasurer,  after  the  tax  list  Is  com- 
mitted to  him,  ascertains  that  any  real  or 
personal  property  is  omitted  from  the  tax 
list,  he  shall  forthwith  proceed  to  list,  value 


and  assess  the  same  and  enter  nodi  assess- 
ment in  his  tax  book.  Section  5700,  R.  S.  190$. 
It  would  be  an  unwarranted  and  dangeimt 
innovation  to  say,  nnder  the  facts  shown  tn 
this  case,  that  the  mere  insertion  in  pencil 
of  the  figures  "7  &"  In  the  tax  list,  which  is 
a  public  record,  constitute  a  listing,  valua- 
tion and  assessment  of  property  as  reqiured 
by  law.  There  is  not  only  an  absence  of  anj- 
thing  to  show  that  the  east  25  feet  of  lot  7 
was  assessed,  but  an  affirmative  showing  tliat 
It  was  not  "To  assess,"  under  onr  revcone 
statutes,  means  to  make  an  official  estiimte 
of  value  for  taxation  purposes.  People  ex  id 
Hallett  V.  County  Commlsslonera,  27  Colo. 
86, 59  Pac.  733.  And  an  assessment  is  pitma- 
ry  and  Indispensable.  Crawford  v.  Lothnp, 
3  Colo.  428 ;  Cooley  on  Taxation  (3d  Ed.)  p. 
911.  The  east  25  feet  of  lot  7  was  never  as- 
sessed at  aU.  It  was  never  valued.  The  ral- 
uatlon  placed  upon  the  east  25  feet  of  lot  & 
as  found  In  the  assessment  roll,  was  d<^ 
changed  after  the  pencil  Insertion  of  "7  t' 
Thus  the  presumption  attaching  to  a  tu 
deed,  making  it  prima  fade  evidence  tluE 
the  property  had  been  listed  and  assessed  at 
the  time  and  In  the  manner  required  by  law. 
Is  overcome.  Since  there  was  no  assessmoit 
whatever  of  a  part  of  the  land  sold  and  de- 
scribed in  the  tax  deed,  the  sale  Is  void  in 
toto,  and  the  tax  deed  a  nullity.  Blackwell 
on  Tax  Titles  (5th  Ed.)  {§  518.  519. 

It  Is  unnecessary  to  discuss  other  matters 
urged.  The  Judgment  is  right,  and  ii  af- 
firmed. 

Judgment  affirmed. 

MUSSER,  G.  J.,  and  WHITE,  J.,  concnr. 


PEOPLE  ex  reL  COLORADO  BAB  ASS'N  t. 
TAYLOR, 

(Supreme  Court  of  Colorado.     Feb.  2,  1914.) 

1.  Attoknst  and  Client  (J  11*)— "AiToiirn" 
—"Lawyer." 

"Lawyer"  and  "attorney"  are  gynonymocs, 
80  that  one  advertising  himself  aa  lawyer  bciii 
himself  oat  as  attorney,  within  Rev.  St  19VS, 
§  251,  declaring  guilty  of  contempt  one  vl>o 
holds  himself  out  as  an  attorney,  attomeT  at 
law,  or  counselor  at  law,  witliout  having  a  li- 
cense from  the  Supreme  Court  to  practice  lav- 

[Ed.  Note. — For  other  cases,  see  Attorney  airf 
Client.  Cent  Dig.  §§  15,  16 ;   Dec.  Dig.  f  It" 

For  other  definitions,  see  Words  and  Phnso. 
vol.  1.  pp.  630-632;  voL  8,  p.  7586;  voL  6,  p- 
4036.] 

2.  Attobnet  and  CtntNT  (J  11*)— Advbbtis- 

INO  AS  LaWTKB. 

The  fact  that  any  person  may  practice  a 
certain  class  of  law  business  does  not  save  one 
advertising  himself  as  lawyer,  without  any  lin- 
itation  as  to  class  of  bosiness,  from  Rev.  St 
1908,  f  251,  declaring  guilty  of  contempt  one 
who  holds  himsdf  out  as  an  -attorney,  witiioit 
liaving  a  license  from  the  Supreme  Court  v 
practice  law. 

[Ed.  Note. — ^Por  other  cases,  see  Attorney  aiii 
CUent,  Cent  Dig.  $S  15,  16;  Dec.  Dig.  {  H'l 
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3.  Attobnit  awd  Cukrt  d  11»>— Violatiho 

ObdkB  or  COTTBT. 

Rules  of  the  Supreme  Court,  in  effect  an 
order  of  it  that  no  one  shall  practice  law  ex- 
cept on  a  compliance  therewitn,  and  Rev.  St. 
1S)08,  c.  9,  governing  the  admission  -  of  attor? 
neys.  must  be  taken  notice  of  by  one  engag- 
in;;  in  the  practice  of  law,  and,  if  he  violatea 
it  by  failure  to  comply  with  the  prescribed  re- 
quirements entitling  him  to  hold  himself  out  as 
licensed  to  practice  law,  he  la  guilty  of  con- 
tempt, the  same  as  one  violatiag  any  other  or- 
der of  court,  of  which  he  is  bound  to  take  no- 
Uce. 

[E!d.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  M  15,  16;  Dec  Dig.  (  ll.»] 

En  banc.  Original  proceeding  by  the  Peo- 
ple, on  relation  of  the  Colorado  Bar  Associa- 
tion, against  George  Frederick  Taylor.  Judg- 
ment for  petitioner  on  pleadings. 

Hugh  MeT^ean,  of  Denvn,  for  petitioner. 
0.  N.  Hilton,  of  Denver,  for  respondent. 

PER  CTTBIAM.  Information  waa  filed 
against  respondent,  alleging  that  he  was  ad- 
Tertlsing  and  holding  himself  out  to  the  pub- 
lic as  an  attorney,  when  as  a  matter  of  fact 
he  waa  not  licensed  to  practice  law  in  this 
state,  and  asking  that  he  be  adjudged  guilty 
of  contempt  as  proylded  in  section  251,  Re- 
vised Statutes  of  1908.  This  section  provides 
in  substance  that  any  person  who  shall  ad- 
vertise, represent,  or  hold  himself  out  in  any 
manner  as  an  attorn^,  attorney  at  law,  or 
counselor  at  law,  without  having  a  license 
from  tbe  Supreme  Court  of  this  state  to  prac- 
tice law,  shall  be  deemed  guilty  of  contempt. 
The  information  charged  that  Taylor  caused 
his  name  to  be  Inserted  In  tbe  city  directory 
of  tbe  dty  of  Denver  and  in  tbe  directory 
of  tbe  Colorado  Telephone  Company  as  a 
lawyer,  and  tbat  tbe  words  "George  F.  Tay- 
lor, Lawyer,"  appeared  on  his  business  cards 
and  tbe  door  of  his  office,  at  421  Charles 
BIdg.,  Denver,  Colo.  Tbe  respondent  an- 
swered, admitting  that  be  had  not  been  li- 
censed by  this  court  to  practice  law,  and 
tbat  be  had  advertised  as  belug  a  lawyer, 
substantially  as  set  out  In  tbe  information. 
Petitioner  moved  for  Judgment  on  tbe  plead- 
ings, adjudging  him  guilty  of  contempt,  and 
that  be  be  punished  accordingly. 

[1]  Respondent  urges  three  reasons  in  bis 
answer  and  brief  wby  be  should  not  be  ad- 
Judged  guilty:  (1)  Tbat  the  statute  does  not 
apply  to  him,  for  the  reason  that  he  has 
only  advertised  as  a  "lawyer,"  and  that  the 
statute  only  embraces  those  who  advertise, 
represent,  or  hold  themselves  out  as  an  attor- 
ney, attorney  at  law,  or  counselor  at  law.  (2) 
That  tbe  statute  does  not  inhibit  tbe  practice 
of  law  in  courts  not  of  record  by  persons  not 
licensed,  and  tbat  by  statute  any  person  may 
practice  in  tbe  county  court  while  sitting 
for  probate  business,  and,  having  tbe  right  to 
practice  in  such  courts,  be  has  not  violated 
tbe  statute  by  advertising  himself  as  a  law- 
yer. (3)  That  the  statute  is  inoperative,  un- 
constitutional, and  void,  because  it  attempts 


to  define  and  punish  as  contempt  an  act 
which  cannot  be  construed,  or  by  statute 
made,  a  contempt  of  court 

Webster  defines  lawyer  as:  "One  versed  in 
the  law,  or  a  practitioner  of  law;  one  whose 
profession  Is  to  conduct  lawsuits  for  clients, 
or  to  advise  as  to  tbe  proEiecution  or  defense 
of  lawsuits,  or  as.  to  legal  rights  and  obliga- 
tions and  other  matters.  It  is  a  general 
term  comprehending  attorneys,  counselors, 
solicitors,  barristers,  sergeants,  and  advo- 
cates." 

It  thna  appears  that  'lawyer"  and  "at- 
torney" are  synonymous,  and  hence  any  one 
advertising  himself  as  a  lawyer  holds  himself 
out  to  be  an  attorney,  attorney  at  law,  or 
counselor  at  law. 

[2, }]  The  second  proiiosition  relied  upon 
by  respondent  Is  in  no  sense  involved.  He  Is 
not  charged  with  having  r^res^ited  liti- 
gants In  courts  not  of  record,  nor  in  matters 
of  probate  before  the  county  court  He  has 
not  limited  bis  advertisements  to  any  class 
of  business;  on  the  contrary,  from  these 
sources  it  appears  that  he  holds  himself  out 
as  being  licensed  to  engaged  in  the  general 
practice  of  the  law,  when  in  fact  from  bis 
own  admissions  be  is  not  This  is  a  clear 
violation  of  tbe  statute,  the  object  of  which 
is  to  protect  the  public  from  being  Imposed 
upon  by  unlicensed  persons  advertising  them- 
selves as  licensed  to  -conduct  lawsuits  for 
clients,  and  advise  them  as  to  their  legal 
rights  and  obligations. 

Chapter  9  of  the  Revised  Statutes  of  1908 
provides  In  substance  that  no  person  shall 
be  permitted  to  practice  as  an  attorney,  or 
commence,  defend,  or  conduct  any  action  In 
which  he  Is  not  a  party  concerned  in  any 
court  of  record  within  this  state,  without 
having  previously  obtained  a  license  for  that 
purpose  from  the  Supreme  Court  which  li- 
cense shall  constitute  the  person  receiving 
tbe  same  an  attorney  at  law,  and  shall  au- 
thorize him  to  appear  in  all  courts  of  record 
in  this  state,  and  there  to  practice  tn  that 
capacity  during  bis  g6od  behavior.  It  fur- 
ther provides  that  he  shall  take  and  sub- 
scribe an  oatb  or  affirmation  that  he  will 
support  the  Constitution  of  the  United  States 
and  of  the  state  o*  Colorado,  and  that  be  will 
faithfully  execute  the  duties  of  an  attorney 
and  counselor  at  law  according  to  the  best 
of  his  understanding  and  abilities.  It  also 
provides  that  no  person,  with  certain  excep- 
tions not  Involved  in  this  case,  shall  be  en- 
titled to  receive  a  license  to  practice  as  an 
attorney  until  the  Supreme  Court  is  satis- 
fled  by  an  examination,  either  In  open  court 
or  by  members  of  the  bar  to  be  designated  by 
the  court,  that  the  applicant  Is  of  good  moral 
character,  and  possesses  the  requisite  educa- 
tion and  knowledge  of  tbe  law  to  Justify  bis 
admission  to  tbe  bar.  By  virtue  of  these 
provisions  this  court  has  adopted  rules  pro- 
viding  for   a   committee  of  law  examiners. 
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the  period  wblch  applicants  most  bare  stud- 
ied, ^fher  In  the  oflSce  of  a  practidng  at- 
torney or  attendance  at  a  law  school  ap- 
proved by  the  committee,  and  oth«  g^ieral 
educational  qualifications  of  applicants  for 
admission  to  the  bar,  that  they  must  be  of 
good  moral  character,  and  that  such  appli- 
cants must  pass  an  approved  examination 
by  the  committee,  and  satisfy  the  committee 
that  their  moral  character  Is  good,  before 
they  will  be  admitted  to  practice  law  In  this 
state. 

These  rules  are  in  effect  an  order  of  this 
court  that  no  person  shall  practice  law  In  this 
state  except  upon  a  compliance  with  such 
rules  and  the  laws  governing  the  admission 
of  attorneys,  the  main  purpose  of  which  is 
to  protect  the  .public  from  being  damaged 
through  intrusting  their  legal  business  to  In- 
competent and  Improper  persons  claiming  to 
be  licensed  attorneys  who  In  fact  are  not 
Any  i>erson  engaging  In  the  practice  of  the 
law  In  this  state  Is  bound  to  take  notice  of 
this  order,  and,  11  he  violates  it  by  failure 
to  comply  with  the  prescribed  requirements 
which  must  be  compUed  with  before  he  Is 
entitled  to  bold  himself  out  to  the  public  as 
licensed  to  engage  in  the  general  practice  of 
the  law,  he  Is  guUty  of  contempt,  the  same 
as  any  other  person  violating  an  order  of 
court  of  which  he  Is  bound  to  take  notice. 

The  motion  for  Judgment  on  the  pleadings 
Is  sustained,  and  respondent  adjudged  guilty 
of  contempt.  It  is  further  ordered  that  he 
be  fined  In  the  sum  of  $100,  and  that  he 
stand  committed  until  such  fine  Is  paid. 

Motion  for  Judgment  on  pleadings  sus- 
tained. 


GROGAN  et  al.  y.  DENVER  ft  B.  O.  R.  CO. 
(Supreme  Court  of  Colorado.     Feb.   2,  1914.) 

Death  (J  31*)— Right  ov  Action— Bbothebs 

OF  Dbcedent. 

Rev.  St.  1908,  §  2056,  provides  that,  when- 
ever any  person  shall  die  from  injury  resulting 
from  the  negligence  of  any  employ^  operating 
a  train,  etc.,  the  employer  shall  forfeit  a  cer- 
tain sum,  to  be  recovered  by  the  hasband  or 
wife  of  decedent,  or,  if  there  be  none,  by  bis 
heirs,  or,  if  decedent  be  a  minor  or  unmarried, 
then  by  his  fatJier  or  mother.  Held,  that  de- 
cedent's brothers  and  sisters  could  not  maintain 
an  action  under  the  statute  for  damages  for 
decedent's  death  while  a  railroad  passenger. 

.  [Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.   §{  35,  37-46,  48;    Dec  Dig.   8  3i.»] 

Error  to  District  Court,  City  and  County  of 
Denver;  Hubert  L.  Shattuck,  Judge. 

Action  by  Alice  S.  Grogan  and  others 
against  the  Denver  &  Bio  Grande  Railroad 
Company.  Judgment  for  defendant,  and 
plaindfTs  bring  error.    AfBrmed. 

Sterling  B.  Toney,  B.  Surge  Toney,  and 
Charles  Clyde  Barker,  all  of  Denver,  for 
plaintiffs  In  error.  E.  N.  dark  and  J.  G. 
McMurry,  both  of  Denver,  for  defendant  In 
error. 


HILL,  J.  Tbia  Is  an  action  nnder  section 
2056,  Bevlsed  Statutes  1908,  by  brothers  and 
sisters  to  recover  damages  of  a  railroad 
company  for  the  death  of  their  brother,  al- 
leged to  have  been  caused  by  the  negligence 
of  the  company  while  he  was  a  passenger 
upon  one  of  Its  trains.  A  demurrer  was  sus- 
tained to  the  complaint.  This  is  the  founda- 
tion of  the  errors  assigned. 

Assuming  that  the  complaint  alleges^ 
(which  Is  in  dispute)  that  the  deceased  left 
surviving  him  no  widow,  child,  children,  the 
descendants  of  children,  or  father,  or  mother, 
and  that  the  plalntltrs  were  and  are  all  the 
brothers  and  sisters  that  he  ever  had,  are 
they  entitled  to  maintain  the  action?  It  Is 
conceded  that  no  right  to  recover  damages 
resulting  from  death  was  recognized  at  com- 
mon law,  and  that  the  plaintiffs'  right  in  this 
Instance,  if  they  have  any,  must  arise  from 
this  statute.  In  Hindry  v.  Holt,  24  Ck)lo. 
464,  51  Pac.  1002,  39  L.  B.  A.  351,  65  Am.  St 
Rep.  235,  it  was  held  that  the  words  "h^ 
or  heirs"  as  used  In  the  second  subdivision 
of  this  section  do  not  include  all  those  en- 
titled under  certain  conditions  to  share  in 
the  estate  of  a  person  dying  Intestate,  bat 
as  therein  used  were  Intended  to  mean  the 
child  or  children  of  the  deceased.  Whether 
this  would  carry  with  it  the  descendants  of 
a  child  was  not  stated,  and  is  not  Involved 
here.  The  reasons  given  for  the  construction 
placed  upon  the  act  are  unquestionably 
sound;   It  is  unnecessary  to  reiterate  them. 

The  contention  that  the  action  in  Hladry 
V.  Holt,  supra,  was  brought  under  sections 

2057  and  2058,  Bevlsed  Statutes,  and  for 
that  reason  its  conclusions  are  not  appli- 
cable to  this  case,  is  not  well  taken.    Section 

2058  provides  that  all  damages  accruing 
under  section  2057  shall  be  sued  for  and  re- 
covered by  the  same  parties  and  in  the  same 
manner  as  provided  In  section  2056,  supra. 
It  follows  that  the  parties  who  may  bring 
the  action  are  in  each  Instance  Intended  to 
be  the  same;  accepting  the  construction  giv- 
en to  section  2(KS6  In  Hindry  v.  Holt,  sapra, 
it  does  not  Include  the  brothers  and  sisters 
of  the  deceased. 

The  Judgment  is  affirmed* 
Afllrmed. 

MUSSER,  a  J.,  and  GABBEBT,  J.,  coocnr. 


BOATSMAN  v.  STOCKMEN'S  NAT.  BANK. 

(Supreme  Court  of  Colorado.     Feb.  2,  1914) 

Banks  awd  Banking  (8  138*)— Patmeht  oK 
FoBGED  Deed— Liability. 

W.,  without  the  knowledge  or  consent  of 
M.,  owner  of  land,  using  throughout  the  trans- 
action the  name  or  M.,  who  was  not  known  bj 
N.,  wrote  N.  proposing  a  quick  sale  of  the  land, 
and  asking  an  offer.  N.  telegraphed  a  low 
offer  of  $2,500,  which  was  accepted;  and  he 
was  directed  to  send  a  deed  for  execution,  which 
he  did,  and  to  send  draft  to  defendant  baolc  to 
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pay  for  land.  W.  «zecnted  and  acknowledged 
the  deed  in  M.'s  name,  and  presented  It  to  the 
bank.  The  money  not  being  there,  defendant, 
at  W.'a  request,  telegraphed  N.'b  bank:  "Deed 
M.  to  N.  duly  executed  and  in  our  hands.  M. 
wants  money  wired  to  this  bank  or  will  call 
deal  off" — ^and  in  answer  received  telegraph : 
"If  deed  is  regular,  pay  M.  $2,500.  We  re- 
mit" Held,  defendant  was  not  liable  to  N.  for 
the  money  it  paid  W. ;  the  negligence  of  N. 
haying  increased  its  ordinary  ride,  and  the 
payment  having  been  made  to  the  one  to  whom 
A.  intended  it  should  be. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  398-405;  Dec.  Dig.  { 
138.*] 

Error  to  District  Conrt,  Morgan  County; 
H.  P.  Burke,  Judge. 

Action  by  John  Boatsman,  administrator 
of  Carroll  Nichols,  deceased,  against  the 
Stockmen's  National  Bank.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Taylor  &  Peodell,  of  Ft.  Morgan,  for  plaln- 
tur  In  error.  Arthur  Ponsford  and  Charles 
F.  Camine,  both  of  Denver,  for  defendant 
In  error. 

BAILBT,  J.  Carroll  Nichols,  a  real  es- 
tate dealer  at  the  town  of  Morrill,  Scotts 
Bluff  County,  Nebraska,  died  In  April,  1911< 
John  Boatsman,  as  administrator  of  his 
estate,  brought  this  action  in  the  district 
court  of  Morgan  County,  against  the  Stock- 
men's National  Bank  of  Brush,  Colorado,  by 
which  It  Is  sought  to  recover  $1500.00  and 
Interest  alleged  to  have  been  wrongfully  paid 
out  by  it  on  account  of  Nichols  to  one  H.  M. 
Wsrren  on  a  forged  deed.  The  quarter  sec- 
tion of  land  involved  In  the  controversy 
is  situate  In  Scotts  Bluff  County,  Nebraska, 
and  Is  owned  by  Charles  B.  Murphy,  a  reel- 
dent  of  Utah.  Warren  was  also  a  real  es- 
tate dealer,  residing  at  Mitchell,  Nebraska, 
near  Morrill.  Nichols  knew  Warren,  but 
did  not  know  Murphy.  On  May  23d,  1910, 
Warren  wrote  Nichols  a  letter  in  the  name 
of  Murphy,  proposing  a  quick  sale  of  the 
land  and  soliciting  an  offer  therefor.  The 
name  of  Murphy  was  wrongfully  used,  with- 
out his  knowledge  or  consent,  throughout  the 
whole  transaction.  In  answer  to  that  letter 
Nichols  telegraphed  an  offer  of  $2500.00  for 
the  land.  Warren  acknowledged  receipt  of 
the  offer  In  a  letter  dated  May  25th,  1910. 
Four  days  later  Warren  again  wrote  Nich- 
ols, directing  him  to  send  the  deed  to  the 
defendant  bank  at  Brush,  Colorado,  for 
execution,  with  draft  to  pay  for  the  Land. 
The  deed,  naming  Boatsman  as  grantee,  who 
loaned  Nichols  the  money  to  buy,  was  ac- 
cordingly mailed  by  Nichols  to  Murphy  at 
Brush,  Colorado,  which  Warren  received  and 
thereupon  executed,  as  Murphy,  acknowledg- 
ed the  same  before  a  Notary  Public,  present- 
ed It  to  the  defendant  bank  and  requested 
payment  of  the  $2500.00.  Finding  no  money 
at  the  bank,  he  requested  It  to  telegraph  to 
the  Farmers  &  Merchants  Bank  of  Morrill, 


Nebraska,  with  whom  Nichols  did  business, 
with  the  following  result: 

"Brush,  Colo.  e— 1st  '10 

"Farmers  and  Merchants  Bank 
"Morrill  Nebraska 
"Deed   Chas   Murphy  to   John  Boatsman 
duly   executed   and  in  our  band     Murphy 
wants  money  wired  to  this  bank  at  once  or 
will  call  deal  off. 

"Stockmens  NaU.  Bank." 

"June  2,  1910 
"Stockmens  National  Bank, 
"Brash,  Colo. 
"If  warranty  deed  is  regular,  pay  Charles 
Murphy   twenty-five    hundred   dollara     We 
remit    Register  deed  to  us. 

"Farmers  &  Merchants  Bank 

"Morrill,  Nebraska." 

"The  defendant  bank  thereupon  paid  War- 
ren $1500.00  cash  and  a  $1000.00  draft  on  the 
City  National  Bank  of  Omaha,  Nebraska,  and 
took  the  deed  for  delivery.  The  following 
September  the  Imposition  was  discovered  and 
payment  stopped  on  the  draft  Soon  there- 
after Warren  was  tried,  convicted  and  sen- 
tenced to  a  term  In  the  Colorado  peniten- 
tiary on  a  plea  of  guilty  to  a  charge  of 
forgery. 

Nichols  demanded  of  the  defendant  bank 
the  return  of  the  $1500.00  paid  to  Warren  be- 
lieving him  to  be  Murphy.  ThQ  bank  refused 
payment  and  this  suit  followed.  A  demurrer 
to  the  complaint  was  interi>osed  and  sustain- 
ed upon  the  grround  that  It  stated  no  cause 
of  action.  Plaintiff  elected  to  stand  by  his 
case  as  made,  the  action  was  dismissed,  and 
he  brings  the  case  here  to  review  such  judg- 
ment 

The  gist  of  the  complaint  is  that  the  de- 
fendant bank  negligently  paid  the  impostor 
$1600.00.  In  such  cases  the  controlling  In- 
quiry is  whether  the  drawer,  by  failure  to 
use  ordinary  diligence  to  avert  a  loss,  has 
so  Increased  the  risk  and  responsibility  of 
the  drawee  as  to  take  the  case  out  of  the 
general  rule  of  liability  for  payment  of  mon- 
ey on  a  forged  Instrument  When  the  facts 
show  that  such  is  the  case,  it  Is  uniformly 
held  that  the  drawer  must  bear  the  losa 

It  wUl  be  presumed  that  the  defendant 
bank  had  full  knowledge  of  all  dealings  be- 
tween Nichols  and  Warren,  pretending  lo 
be  Murphy,  which  the  complaint  discloses. 
The  deception  was  complete  as  to  both  the 
defendant  bank  and  Nichols.  Warren  ap- 
peared at  the  bank  with  the  deed  which 
Nichols  had  prepared  and  forwarded,  pur- 
porting to  be  duly  executed  by  Charles  E. 
Murphy  before  a  Notary  Publia  The  de- 
fendant ba^ik  telegraphed  the  Nebraska  bank, 
with  whom  Nichols  did  business,  that  Charles 
Murphy  had  presented  the  deed  and  awaited 
Immediate  remittance  or  the  deal  would  fall. 
Nichols  forthwith  sent  the  money,  and  the 
defendant  bank  thereupon  accepted  the  deed 
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and  made  payment  By  the  letter  of  May 
:i9tli,  1910,  Warren  requested  Nidiols  to 
make  the  draft  paj'able  to  bearer  to  avoid 
identification,  as  he  was  not  known  In  that 
community,  and  stated  that  he  was  very  anx- 
ious to  get  the  matter  off  his  hands,  that 
the  acceptance  of  the  price  offered  was  a 
great  sacrifice  on  his  part  and  must  be  acted 
upon  Immediately  if  at  all.  This  is  substan- 
tially a  reiteration  In  these  particulars  of 
the  letter  of  May  25th,  four  days  earlier. 
Such  statement  might  well  have  aroused  the 
suspicion  of  an  ordinary  business  man  in 
dealing  with  a  stranger  and  put  him  on  In- 
quiry. But  the  attitude  of  Nichols  is  shown 
by  the  fact  that  he  acted  In  harmony  with 
every  suggestion  of  Warren.  The  record 
fails  to  show  that  he  took  any  precaution 
for  his  own  protection  against  this  stranger. 
Evidently  the  price  asked  was  low,  and  Nich- 
ols was  so  thoroughly  interested  in  making 
an  advantageous  deal  that  he  completely  lost 
sight  of  the  possibility  of  deception.  By 
mailing  the  deed  to  the  stranger  for  execu- 
tion, he  not  only  placed  in  his  bands  an  in- 
strument peculiarly  well  adapted  to  perpe- 
trate a  fraud  upon  the  bank,  but  so  increas- 
ed Its  ordinary  risk  as  to  take  the  case  out 
of  the  general  rule  applicable  in  cases  of 
payment  of  money  on  forged  instruments. 
The  bank  was  fully  Justified,  in  the  circum- 
stances of  this  case.  In  paying  the  money  to 
the  person  presenting  the  deed  duly  ac- 
knowledged, and  it  discharged  every  duty 
Imposed  upon  it  by  law  to  escape  liability. 
The  law  will  not  permit  a  drawer  who  has, 
through  lack  of  diligence,  been  misled  into 
making  a  direction  for  the  payment  of  mon- 
ey on  a  forged  deed,  to  shift  the  burden  of 
loss  by  placing  an  undue  and  extraordinary 
responsibility  upon  the  drawee  bank.  The 
representative  of  Nichols  is  here  contending' 
that  such  extraordinary  risk  attaches  to  the 
bank,  notwithstanding  the  total  failure  of 
Nichols  to  use  even  the  most  ordinary  means 
to  prevent  deception.  The  rule  of  law  which 
he  claims  is  applicable  does  not  reach  the 
present  situation.  Generally  on  payment  of 
money  on  a  forged  instrument,  in  the  ab- 
sence of  negligence  on  the  part  of  the  deposi- 
tor whose  check  it  purports  to  be,  the  bank 
cannot  charge  the  amount  to  bis  account.  5 
Cyc.  544.  But  where  there  is  a  failure  on 
the  part  of  the  depositor  to  use  diligence  to 
avert  a  loss,  and  such  we  think  may  fairly 
be  said  to  be  the  fact  in  the  present  dispute, 
a  different  rule  applies.  The  rule  is  stated 
in  the  case  of  Land  Title  &  Trust  Co.  v. 
Northwestern  National  Bank,  196  Pa.  230,  46 
AtL  420,  50  L.  K.  A.  75,  79  Am.  St  Rep.  717, 
as  follows: 

"The  reason  of  the  rale  that  when  a  bank 
pays  a  depositor's  check  on  a  forged  indorse- 
ment, or  a  raised  check,  it  is  held  to  have 
paid  it  out  of  its  own  funds  and  cannot 
charge  the  payment  to  the  depositor's  ac- 
count, is  that  there  is  an  implied  agreement 
by  the  bank  with  its  depositor  that  it  will 


not  disburse  the  money  standing  to  his  cred- 
it, except  on  his  order.  •  •  •  It  is  con- 
fined to  cases  in  which  the  depositor  has 
done  nothing  to  increase  the  risk  of  the  bank. 
It  should  not  apply  when  the  check  is  issued 
to  one  whom  the  drawear  intends  to  designate 
aa  the  payee:  Firsts  because  In  such  a  case 
the  risk  is  not  the  ordinary  risk  assumed 
by  the  bank  in  its  implied  contract  with. Its 
depositor,  but  a  largely  Increased  risk,  as  It 
follows  that  a  check  thus  fraudulently  ob- 
tained will  be  fraudulently  used;  the  bank 
is  deprived  of  the  protection  afforded  by 
the  fact  tliat  a  bona  fide  holder  of  a  check 
will  exercise  care  to  preserve  it  from  loss 
or  theft,  which  are  the  ordinary  risks ;  tbere 
is  thrown  upon  the  bank  the  risk  of  antece- 
dent fraud  practiced  upon  the  drawer  of  tbe 
check,  of  which  it  has  neither  knowledge 
nor  means  of  knowledge."  Iron  City  Nat 
Bank  v.  Fort  Pitt  Nat  Bank,  159  Pa.  47,  28 
AU.  195,  23  li.  R.  A.  615;  Bank  of  England 
V.  Vagllano  Bros.,  a891)  A.  C.  107. 

And  in  Murphy  v.  Metropolitan  National 
Bank,  191  Mass.  159,  77  N.  E.  693,  114  Am. 
8t  Rep.  595,  citing  numerous  authorities 
supporting  It,  this  is  said: 

"The  ordinary  rule  is  well  established  that 
ti  banker,  on  whom  a  check  is  drawn,  must 
ascertain  at  his  peril  the  identity  of  the  per- 
son named  In  it  as  payee.  It  Is  only  when 
he  Is  misled  by  some  negligence  or  other 
fault  of  the  drawer,  that  he  can  set  up  bis 
own  mistake  in  this  particular  against  tbe 
drawer." 

Under  the  facts  here  dlstdosed  the  wa.T 
was  made  plain  and  easy  for  the  perpetration 
of  a  fraud  upon  the  bank  through  lack  of 
care  on  the  part  of  Nichols  in  sending  a  deed 
for  execution  to  a  stranger,  and  in  arming 
him  with  letters  and  telegrams  whicli,  to- 
gether with  the  deed,  could  be  presented  to 
the  btmk  as  a  means  of  identification,  so 
that  the  purchase  price  would  be  paid  to 
him,  a  perfectly  natural  and  proper  thing, 
under  such  circumstances,  for  the  bank  to  do. 

The  matter  is  thus  reduced  to  the  Kimple 
proposition  that  where  two  innocent  parties 
have  both  been  deceived,  the  loss  most  be 
borne  by  the  one  who  primarily  made  such 
loss  possible.  The  vital  mistake  was  made 
by  Nichols  in  dealing  with  Warren  believing 
him  to  be  Murphy.  This  was  the  fundamen- 
tal and  primary  error,  the  responsibility  for 
wlilch  rests  solely  upon  Nichols.  It  vas  tbis 
initial  error  which  led  directly  to  the  loss. 
In  Crippen,  Lawrence  &  Co.  ▼.  American  Na- 
tional Bank,  51  Mo.  App.  508,  it  was  said : 

"It  has  been  ruled,  too,  that  when  botb 
parties  to  a  transaction  are  innocent,  and 
the  loss  must  fall  upon  one,  it  should  be  np- 
on  the  one  who  in  law  most  essentially 
facilitated  the  fraud.  Stout  v.  Benoist,  39 
Mo.  281  [90  Am.  Dea  466].  And  so  it  has 
been  held  in  respect  to  two  persons  equally 
innocent,  where  one  is  lx>und  to  know  and 
act  upon  his  own  knowledge,  and  the  other 
has  no  means  of  knowledge^  there  is  no  rea- 
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son  for  burdening  the  latter  with  tbe  loss 
In  exoneration  of  the  former,  or,  U  both  are 
equally  Innocent  and  equally  ignorant,  the 
loss  should  remain  where  the  chances  of 
business  have  placed  it  United  States  t. 
Bank,  supra  [C.  C]  45  Fed.  163;  Bank  t. 
Bank,  17  Mass.  S3 ;  Bank  v.  Bank,  10  Wheat 
:i33  [6  U  Ed.  334]  ;  Price  v.  Neal,  3  Burrows, 
1355.  In  the  last-cited  case,  Lord  Mansfield 
used  this  language:  'It  is  a  misfortune 
which  has  happened  without  the  defendant's 
fault  or  neglect  If  there  was  no  neglect  In 
the  plaintiff,  yet  there  la  no  reason  to  throw 
oET  tbe  loss  from  one  innocent  man  upon  an- 
other innocent  man.  But  In  this  case.  If 
there  was  any  fault  or  negligence  In  anyone, 
it  certainly  was  in  tbe  plalntifT,  and  not  in 
the  defendant'  *  *  *  If  the  plaintiffs,  or 
their  agents  for  them,  before  closing  the 
loan,  had  ezerdsed  the  precaution  dictated 
by  ordinary  prudence  in  such  cases  by  in- 
stituting an  inquiry  as  to  whether  the  p»Bon 
who  bad  applied  for  the  loan  under  the  name 
of  P.  W.  Pool  was  the  Pool  who  really  own- 
ed tbe  land,  they  would  not  have  fallen  the 
easy  victim  of  the  swindler  that  they  did. 
It  was  an  easy  matter  to  have  required  of 
the  applicant  some  satisfactory  proof  of  his 
identity." 

Moreover,  under  tbe  facts  disclosed,  it  ap- 
I)ears  that  the  money  was  paid  to  the  very 
person  to  whom  Nichols  actually  intended  it 
should  'be,  the  one  through  whose  agency 
the  transaction  was  brought  about  It  la  idle 
to  say,  as  does  plalntifT,  that  Nichols  never 
In  fact  dealt  with  Warren,  the  Imposter; 
this  contention  only  goes  to  show  that  the 
deception  was  complete.  It  would  be  to  dis- 
regard substantial  facts  to  say  that  the  actu- 
al Intent  of  Nichols,  because  he  mistook  his 
physical  payee,  Warren,  for  his  mental  payee, 
Murpby,  was  not  met  by  payment  to  the 
former.  Nichols  did  not  deal  merely  with 
the  name  "Charles  E.  Murphy,"  but  rather 
with  the  physical  entity,  the  human  ageacy 
indicated  by  that  name,  the  one  who  quicken- 
ed him  to  action.  The  true  Charles  Murphy 
was  unknown  to  Nichols,  and  be  naturally 
had  In  mind  only  a  man  with  this  land  to 
sell,  tbe  person  with  whom  he  corresponded, 
Warren.  He  meant  the  money  to  be  paid, 
and  it  was  paid,  to  that  identical  person,  and 
the  estate  of  Nichols  must  therefore,  as 
against  the  bank,  bear  tbe  loss,  for  his  actual 
intent  was  in  fact  carried  out  Names  are 
used  as  one  method  only  of  indicating  iden- 
tity of  person,  and  are  in  no  sense  conclusive 
on  this  proi>osition.  Meyer  v.  Indiana  Nat 
Bank,  27  Ind.  App.  354,  61  N.  E.  596.  In  this 
connection,  under  a  similar  state  of  facts,  in 
Land  Title  &  Trust  Co.  v.  Northwestern  Na- 
tional Bank,  supra,  it  was  said : 

"Tbe  facts  of  this  case  do  not,  we  think, 
bring  it  within  the  rule  that  a  bank  paying  a 
check  to  order  on  a  forged  indorsement  may 
not  charge  the  payment  to  the  drawer's  ac- 
count for  the  reason  that  the  check  was  is- 
sued to  the  person  whom  the  drawer  intended 


to  designate  as  the  payee.  If  not  within 
the  rule,  the  plaintiff  has  no  standing  what- 
ever. It  is  a  preverted  statement  of  the 
whole  transaction  to  say  that  the  check  was 
intended  for  Dr.  Herman  S.  Blssey,  and  that 
he  alone  was  entitled  to  receive  payment 
Dr.  Blssey  had  no  more  right  to  the  check 
than  bad  Ashley.  He  bad  given  nothing  for 
it  No  one  was  entitled  to  it,  and,  had  the 
truth  been  known,  it  would  not  have  been 
issued  Under  the  supposed  facts  on  which 
the  trust  company  acted,  Ashley  was  tbe 
owner  of  the  property;  he  Iiad  executed  a 
mortgage,  and  was  entitled  to  payment  The 
clear  intention  was  to  pay  him,  although 
there  was  a  mistake  as  to  the  facts  on  which 
the  Intention  was  based.  Nor  is  the  solution 
of  the  question  involved  to  be  sought  in  de- 
termining whether  the  bank  was  negligent  in 
dealing  with  its  depositor,  Rogers.  •  •  • 
The  ofiScers  of  the  trust  company,  of  coarse, 
had  no  doubt  They  acted  in  entire  good 
faith,  and,  it  may  be  conceded,  with  ordinary 
prudence;  but  the  loss  was  occasioned  by 
their  error,  and  there  is  no  reason,  legal  or 
equitable,  why  tt  should  b«  shifted  to  an- 
other." 

The  case  of  Emporia  National  Bank  v. 
Shotwell,  35  Kan.  860,  11  Pac.  141,  57  Am. 
Rep.  171,  quoted  by  both  parties,  discloses 
facts  closely  analogous  to  those  of  the  present 
case.    It  was  there  announced: 

"The  vital  point  In  this  case  is,  that  Shot- 
well  Intended  the  draft  to  be  sent  to  the  par- 
ty executing  the  notes  and  mortgages,  and 
intended  it  to  be  paid  to  the  person  to  whom 
he  sent  it  and  whom  he  designated  by  the 
name  of  Daniel  Guernsey,  because  that  was 
the  name  wliich  be  assumed  in  executing  the 
notes  and  mortgages;  and  therefore  the  Na- 
tional Bank  is  protected  in  paying  the  draft 
to  the  very  person  whom  Shotwell  Intended 
to  designate  by  tbe  name  of  Daniel  Ouem- 
sey." 

In  tbe  case  of  Samuel  v.  Cheney,  136  Mass. 
278,  46  Am.  Rep.  467,  an  imposter  op»ied  a 
place  of  business  in  Saratoga  Springs,  assum- 
ed the  name  of  a  responsible  merchant  en- 
gaged in  business  there,  and  then  began  cor- 
respondence under  that  name  vrith  plain- 
tiff, as  a  result  of  which  a  quantity  of  cigars 
was  ordered  from  the  latter,  who,  after  tak- 
ing the  precaution  to  investigate  and  satisfy 
himself  of  the  financial  responsibility  of  tbe 
one  whose  name  was  signed  to  the  order, 
shipped  him  the  goods  and  wrote  him  a  let- 
ter stating  that  they  had  been  shipped.  The 
defendant  carrier  delivered  the  cigars  to  the 
imposter ;  soon  after  the  latter  disappeared, 
and  tbe  plaintiff  brought  suit  against  the 
carrier  to  recover  the  value  of  the  goods. 
The  court  denied  the  relief  asked,  and  said: 

"Suppose,  upon  the  arrival  of  tbe  goods  in 
Saratoga  Springs,  the  imposter  had  appeared 
and  claimed  them;  to  the  demand  of  the 'de- 
fendant upon  him  to  show  that  be  was  the 
man  to  whom  they  were  sent,  be  JC^pHes, 
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True,  there  Is  another  A.  Swannick  here,  but 
he  has  nothing  to  do  with  this  matter ;  I  am 
the  one  who  ordered  and  purchased  the 
goods ;  here  is  the  bill  of  the  goods,  and  here 
Is  the  letter  notifyiQg  me  of  their  consign- 
ment to  me,  addressed  to  me  at  my  P.  o.  box 
1595.'  The  defendant  would  be  Justified  in 
delivering  the  goods  to  him,  whether  he  was 
the  owner  or  not,  because  he  liad  ascertained 
that  be  was  the  person  to  whom  the  plaintifC 
had  sent  them.  It  is  true  the  defendant  did 
not  make  these  inquiries  in  detail;  but  if, 
by  a  rapid  judgment,  often  necessary  in  car- 
rying on  a  large  business,  he  became  correctr 
ly  satisfied  that  the  man  to  whom  be  made 
the  delivery  was  the  man  to  whom  the  plain- 
tiff sent  the  goods,  his  rights  and  liabilities 
are  the  same  as  if  he  had  pursued  the  inquiry 
more  minutely. 

"The  plaintiff  contends  that  be  Intended 
to  send  the  goods  to  Arthur  Swannick.  It 
Is  equally  true  that  be  intended  to  send  them 
to  the  x>er8on  with  whom  he  was  In  corres- 
pondenca  We  think  the  more  correct  state- 
ment Is,  that  he  intended  to  send  them  to 
the  man  who  ordered  and  agreed  to  pay  for 
them,  supposing  erroneously  that  he  was 
Arthur  SwE^nnick.  It  seems  to  us  that  the 
defendant,  in  answer  to  the  plaintUt's  claim, 
may  well  say,  we  have  delivered  the  goods 
entrusted  to  us  according  to  your  directions, 
to  the  man  to  whom  you  sent  them,  and  who, 
as  we  were  induced  to  believe  by  your  acts 
In  dealing  with  blm,  was  the  man  to  whom 
you  intended  to  send  them ;  we  are  guilty 
of  no  fault  or  negligence." 

Tbe  entire  chain  of  circumstances  shows 
that  it  was  the  Intent  of  Nidiols  that  tbe 
maQ,  whether  bis  name  was  Warren  or  Mur- 
phy, with  whom  he  bad  been  negotiating  for 
tbe  purchase  of  the  land,  was  the  person  to 
whom  tbe  purchase  price,  upon  the  conclu- 
sion of  the  deal,  should  be  paid.  This  in- 
tention is  first  manifest  when  in  reply  to  the 
letter  offering  the  land  for  sale,  Nichols  tele- 
graphed specifying  the  price  which  he  was 
willing  to  pay ;  it  continued  when  the  second 
and  third  letters  came  from  Warren  and 
Nichols  prepared  and  forwarded  the  deed 
for  execution,  pursuant  to  Warren's  instruc- 
tions, and  in  fact  throughout  the  entire  cor- 
respondence, by  means  of  which  the  deal 
was  finally  consummated  and  the  purchase 
price  x>aid. 

The  complaint,  in  minute  detail,  sets  forth 
substantially  all  the  facts  surrounding  this 
entire  transaction,  and  clearly  demonstrates 
that  no  liability  attaches  to  the  bank.  Tbe 
demurrer  was  therefore  properly  sustained 
and  the  cause  dismissed. 

These  further  authorities  support  our  con- 
clusion: TT.  S.  National  Bank  v.  Nat  Ex- 
change Bank  (C.  C.)  45  Fed.  163;  Levy  v. 
Bank  of  America,  24  La.  Ann.  220,  13  Am. 
Bep.  124;  Karoly  Electrical  Constr.  Co.  v. 
Globe  Sav.  Bank,  64  lU.  App.  225,  230;  Meri- 


dian Nat  Bank  ▼.  First  Nat  Bank,  7  Ind. 
App.  322,  33  N.  B.  247,  34  N.  B.  608,  52  Am. 
St  Bep.  450 ;  Smith  v.  Mechanics'  &  T.  Bank, 
6  La.  Ann.  610;  Iron  City  Nat  Bank  v.  Ft 
Pitt  Nat  Bank,  159  Pa.  47,  28  Att  195,  23 
L.  R.  A.  615;  Robertson  v.  Coleman,  141 
Mass.  231,  4  N.  E.  619,  55  Am.  Rep.  471;  Don- 
bar  V.  Boston,  eta,  R.  R.  Corp.,  110  Mass. 
26,  14  Am.  Rep.  576;  Alexander  t.  Swack- 
hamer,  105  Ind.  81,  4  N.  B.  433,  S  N.  E.  908, 
55  Am.  Rep.  180;  Metzger  T.  Franklin  Bank, 
119  Ind.  359,  21  N.  B.  978. 
Judgment  affirmed. 

MUSSBR,  O.  J,,  and  WHITE,  J^  concur. 


PABB  y.  SEXSON. 
(Supreme  Court"  of  Colorado.     Feb.  2,  1914.) 

1.  Mandamus  (|  178*)— JuDaiiBRr— Dwfaclt. 

Under  the  express  provision  of  Code  Civ. 
Proc.  {  344,  a  default  judgment  in  mandamua, 
without  a  hearing  by  the  court  or  Judge,  whether 
the  advene  party  appears  or  not,  was  improp- 
er. 

_[Ed.  Note. — For  other  cases,  see  Mandamoi, 
Cent.  Dig.  gg  396-400,  410;^ec.  Dig.  g  178.«] 

2.  Mandamus  ({  173*)— Peocbedinos— Heab- 

INO. 

Code  Civ.  Proc.  8  350,  providing  that  if 
no  answer  is  made  in  mandamus  the  case  shall 
be  heard  on  tbe  papers  of  the  applicant,  read 
with  section  344,  providing  that  the  case  shall 
be  heard  by  the  court  or  judge,  whether  the  ad- 
verse party  appears  or  not  means  tliat  the  hear- 
ing shall  go  forward  upon  the  applicant's  plead- 
ings, but  does  not  do  away  with  the  necessit; 
for  testimony  or  a  hearing. 

[Eid.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  U  878-380,  388-390;    Dec  Dig.  | 

8.  Mandamus  (|  177*)  —  Plkadino— Iesues- 

Damaoks. 

Where  no  damages  are  alleged  in  an  alter- 
native writ  of  mandamus,  none  are  recoverable. 

[B3d.  Note.— For  other  cases,  see  Mandamoi, 
Cent  Dig,  {  395;    Dec.  Dig.  {  177.*] 

4.  Mandamus  (g|  168, 164*)— Plbadiro— Tna 

FOB  Filing. 

Where  an  alternative  writ  of  mandamus  re- 
quired defendant  to  plead  thereto  on  or  before 
August  12th,  bis  demurrer  and  answer,  teIlde^ 
ed  on  that  day  after  his  motion  to  quash  was 
overruled,  were  offered  in  apt  time,  and  tbe 
court's  refusal  to  allow  them  on  the  groond 
that  they  came  too  late  was  arbitrary  and  on- 
warranted. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  gg  341-860;   Dec.  Dig.  gg  163. 164.*] 

5.  Mandamus  (g  187*)  —  XIarui.ebs  EJsbob- 
Befusal  to  Allow  Pleadings. 

Where  an  alternative  writ  of  mandamus 
clearly  stated  a  cause  of  action  so  as  not  to  be 
subject  to  general  demurrer,  and  the  answer 
thereto  stated  no  defense,  defendant  was  not  in- 
jured by  the  unwarranted  action  of  the  court  in 
refusing  to  allow  him  to  file  such  {deadinp 
on  the  ground  that  they  came  too  late. 

[Ed.  Note.— For  other  cases,  see  Mandamo* 
Cent  Dig.  gg  427-437;   Dec.  Dig.  g  187.*] 

Appeal  from  District  Court,  Logan  Comity; 
H.  P.  Burke,  Judge. 

Mandamus  by  J.  A.  Sezson  against  L  E- 
Parr.    Judgment  for  plaintiff,  and  defendant 


*7or  other  cases  see  same  topic  uii  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rsp'rlsdeiM 
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appeals.     Reversed  and  remanded,  wltb  tn- 
Btmctlons. 

B.  C.  Himardand  J.  B.  AUphln,  both  of 
Denver,  and  J.  V.  Redmond  and  Quitman 
Brown,  both  of  Sterling,  for  plaintiff  In  er- 
ror. Munson  &  Munson,  of  Sterling,  for  de- 
fendant in  error. 

BAILEY,  J.  Some  time  In  1910  the  high 
school  committee  of  Logan  county,  repre- 
senting the  Logan  County  High  School  Dis- 
trict, employed  one  Ragan  as  principal  of  Vat 
high  school.  For  some  reason  satisfactory 
to  the  committee  Ragan  was  discharged  on 
or  about  the  8th  of  May,  1912,  and  the  de- 
fendant In  error  Sexson,  plaintiff  below,  was 
employed  by  the  committee  to  act  as  prin- 
cipal In  place  of  Ragan.  After  the  discharge 
of  Ragan  and  employment  of  Sexson  a  new 
member  was  added  to  the  high  school  com- 
mittee, In  the  person  of  L.  K.  Parr,  plaintiff 
in  error,  defendant  below. 

The  discharge  of  Ragan  created  a  divisloh 
of  sentiment  among  the  patrons  of  the  school. 
It  appears  that  Parr  was  among  tjiose  who 
believed  that  Ragan  ought  not  to  have  been 
discharged.  Encouraged  by  the  fact  that  one 
member  of  the  committee,  who  happened  to 
be  the  treasurer  of  the  High  School  Dish-let, 
sympathized  with  him  in  his  belief  that  he 
was  wrongfully  ousted,  Ragan  refused  ac- 
quiescence, and  contended  that  he  was  still 
the  l^ally  qualified  and  acting  principal  of 
the  Logan  County  High  School. 

After  Sexson  had  served  one  month  he 
presented  a  bill  to  the  high  school  committee, 
then  In  regular  session,  whl(h  was  allowed 
to  the  amount  of  |209.3i3,  and  a  warrant  or- 
dered drawn.  8nch  warrant  was  duly  signed 
by  the  secretary  of  the  committee,  and  coun- 
tersigned by  the  president.  Under  the  law 
the  treasurer  of  the  district  was  also  re- 
qnlred  to  sign  before  the  county  treasurer 
was  authorized  to  pay  the  warrant.  Upon 
presentation  of  the  warrant  to  Parr,  treas- 
urer of  the  High  School  District,  he  refused 
to  sign.  Therenpon  this  action  in  mandamus 
was  brought  by  S«cson  to  compel  Parr  to 
sign  sach  warrant  In  accordance  with  the 
provisions  of  the  statute.  An  alternative 
writ  was  Issued  on  August  6,  1912,  requiring 
Parr  to  plead  thereto  on  or  before  the  12th 
day  of  that  month.  At  10  o'clock  of  that 
day  Parr  appeared  by  his  attorneys  with  a 
motion  to  quash  the  service  of  summons,  but 
the  court  being  then  engaged  in  other  busi- 
ness directed  the  par.ties  to  return  at  2 
o'clock  in  the  afternoon,  at  which  time  the 
motion  was  overruled.  Parr  then  and  there 
tendered  for  filing,  first,  a  demurrer  and 
then  an  answer,  each  of  which  the  court  de- 
clbied  to  receive  on  the  ground  that  they 
came  too  late.  Thereupon,  on  motion  of 
counsel  for  Sexson,  the  court  entered  a  default 
lodgment,  making  the  alternative  writ  per- 
emptory and  fixing  damages  in  the  sum  of  $50. 
Parr  brings  that  Judgment  here  for  review. 

[1]  Section  344  of  the  Code  of  Civil  Proce- 
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dure,  R.  S.  1908,  being  section  4  of  chapter 
30,  entitled  "Writ  of  Mandamus,"  reads  as 
follows: 

"When  the  application  to  the  court  or 
judge  is  made  without  notice  to  tlie  adverse 
party,  and  the  writ  be  allowed,  the  alterna- 
tive shall  be  first  Issued ;  but  If  the  applica- 
tion be  upon  due  notice,  and  the  writ  be  al- 
lowed, the  peremptory  writ  may  be  Issued  iu 
the  first  instance.  The  notice  of  the  applica- 
tion when  given,  shall  be  at  least  ten  days. 
The  writ  shall  not  be  granted  by  default 
The  case  shall  be  beard  by  the  court  or 
judge,  whether  the  adverse  part7  appear  or 
not" 

The  record  here  affirmatively  shows  that 
a  default  was  entered  against  the  defendant 
and  that  a  judgment  thereon  without  a  hear- 
ing or  the  taking  of  testimony  was  award- 
ed, making  the  alternative  writ  peremptory, 
and  entering  a  money  judgment  as  for  dam- 
ages against  the  defendant  for  |Q0.  Snch 
default  judgment  was  entered  in  direct  con- 
flict with  the  specific  provision  of  the  Code, 
that  the  writ  shall  not  be  granted  by  default, 
and  that  In  mandamus  the  case  sliall  be 
heard  by  the  court  or  judge  whether  the  ad- 
verse party  appear  or  not  and  was  therefore 
Improper  and  unwarranted.  For  this  reason 
the  judgment  must  be  reversed. 

[2]  Counsel  for  Sexson  cite,  as  authority 
for  the  judgment  that  was  entered,  that  part 
of  the  provision  of  section  350  of  the  Code, 
R.  S.  1908,  which  reads : 

"If  no  answer  be  made,  the  case  shall  be 
heard  on  the  papers  of  the  applicant" 

Tills  simply  means  that  the  hearing  shall 
go  forward  upon  the  applicant's  pleadings, 
but  does  not  do  away  with  the  necessity  for 
testimony,  or  a  hearing.  On  the  contrary,  in 
harmony  wltti  the  requirements  of  section 
344,  supra, 'it  calls  for  a  hearing  and  docs 
not  purport  to  modify  that  provision.  The 
following  decisions  are  in  point  and  uphold 
our  conclusion.  People  ex  rd.  v.  Central 
Pacific  R.  Co.,  62  Cal.  506 ;  Legg  v.  Annapo- 
lis, 42  Md.  203 ;  State  V.  Young,  6  S.  D.  406, 
61  N.  W.  165;  State  v.  Board  of  County 
Com'rs,  115  La.  684,  39  South.  842 ;  State  v. 
Crites,  48  Ohio  St  173,  26  N.  E.  1052. 
,  [3]  In  the  alternative  writ  there  la  no  al- 
legation of  damages.  The  writ  is  the  initial 
pleading,  the  complaiut.  In  the  case.  It 
seems  fundamental  that  where  no  damages 
are  alleged  none  are  recoverable.  Attention 
Is  directed  to  this  matter  lest  the  court  upon 
rehearing  fall  again  into  the  error  of  award- 
ing damages  where  there  is  no  averment  up- 
on which  to  predicate  them.  Even  if  proof 
of  damages  should  be  tendered  upon  rehear- 
ing, In  the  present  state  of  the  pleadings,  it 
would  be  incompetent  and  should  be  rejected. 

[4,  C]  We  do  not  approve  the  action  of  the 
court  In  refusing  to  permit  the  defendant  to 
file  demurrer  to  the  alternative  writ,  and  in 
also  declining  to  allow  an  answer  or  return 
(jiereto.  Such  action  appears  arbitrary  and 
unwarranted.    These  pleadings  were  offered 
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In  natural  and  orderly  sequence,  and,  as  It 
seems  to  us,  In  apt  time,  under  the  fftcts 
of  the  case.  However,  the  alternative  writ 
clearly  states  a  cause  of  action  and  was  not 
subject  to  general  demurrer.  We  have  ex- 
amined the  answer,  or  return,  to  that  writ, 
which  the  defendant  proffered,  as  the  same 
has  been  preserved  and  brought  up  in  the 
record,  and  are  persuaded  that  It  states  no 
defense.  Therefore,  In  practical  effect,  the 
defendant  was  not  Injured  by  the  action  of 
the  court 

For  the  error  heretofore  pointed  out,  in 
accepting  the  allegations  of  the  writ  as  con- 
fessed and  entering  default  judgment  with- 
out hearing,  the  same  is  reversed  and  the 
cause  remanded  with  instructions  to  require 
proof  to  support  the  truth  of  those  allega- 
tions. 

Reversed  and  remanded. 

MUSSER,  0.  J.,  and  WHITE,  J.,  concur. 


KAUFMAN  V.  CITI  OF  BUTTE  et  aL 
(Supreme  Court  of  Montana.     Jan.  19,  1914.) 

1.  iNJCNCnON     (§     51*)— RiOHT    TO    Rklikp— 

Adz:qiiate  Rejcedt  at  Law. 

Where  complainant  did  not  own  the  title 
to  the  ground  on  which  a  building  was  con- 
structed, it  was  peraonal  property,  and  he  was 
not  entitled  to  an  injunction  restraining  the 
city  and  its  officers  from  removing  the  building, 
as  he  had  ah  adequate  remedy  at  law  by  the 
recovery  of  damages. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  g  104 ;    Dec.  Dig.  |  51.*] 

2.  JuBT  (g  12*)— Right  to  Juet  Tbiai— Rb- 

KOVAL  of  BUITDINO. 

An  action  to  recover  for  the  removal  of 
a  building  by  a  city  from  ground  not  owned  by 
complainant  was  one  to  which  the  defendants 
were  entitled  to  a  jury  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  gg  27-34,  82,  99,  101,  103;  Dec.  Dig.  g 
12.*] 

3.  Dedication  (g  43*)— Common-Law  Dkdioa- 
TiON— Requisites. 

An  answer  alleging  that  certain  land  in 
controversy  for  more  than  10  years  had  been 
regularly  laid  out,  dedicated,  and  used  as  a  pub- 
lic thoroughfare  or  street  of  the  city  was  suffi- 
cient to  iramit  proof  of  a  common-law  dedica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  gg  83,  84 ;   Dec.  Dig.  g  43.*] 

4.  Dedication  (g  !•)— "Common-Law  Dedi- 
cation"—Elements. 

The  essential  elements  of  a  common-law 
dedication  of  land  for  street  purposes  are  the 
owner's  offer  evidencing  his  intention  to  dedi- 
cate, and  an  acceptance  by  the  public. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  gg  8,  10-12;   Dec.  Dig.  g  L* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1331.] 

5.  Devdication  (g  28*)— FiLiNo  Plats. 

The  filing  of  a  plat  by  landowners  on 
which  a  vacant  space  designated  as  an  avenue 
is  shown,  though  insufficient  to  constitute  a 
statutory  dedication,  is  a  sufficient  offer  to  the 
public  of  the  ground  so  marked  for  street  pur- 
poses, in  the  absence  of  evidence  to  the  contra- 


ry, indicating  an  intention  of  the  owners  to 
dedicate  the  ground  to  the  public  for  a  street 
[Ed.  Note. — ^For  other  cases,  see  Dedication, 
Cent  Dig.  g  61;    Dec.  Dig.  g  28.*] 

6.  Appeal  and  Ebbob  (g  704*)— Recobd— As- 
8TBACT  OF  Evidence. 

Appellant  could  not  successfully  claim  that 
a  finding  of  the  acceptance  of  the  common-law 
dedication  of  land  for  a  street  where  a  large 
part  of  the  evidence  abstracted  had  reference 
to  a  plat  and  was  so  printed  in  the  record  ai 
to  be  unintelligible. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  gg  2900,  2939-2941;  Dec 
Dig.  i  704.*] 

7.  Appeal  and  Ebbob  (g  901*)— Findinqs- 
Bubden  of  Proof. 

Where  an  appeal  was  taken  from  a  jodf- 
ment  based  on  a  nndlng  of  the  acceptance  of  s 
dedication  of  land  for  a  street  the  burden  was 
on  appellant  to  show  that  the  evidence  pre- 
ponderated against  the  finding. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  gg  1771,  3670 ;    Dec  E«g.  { 

8.  Dedication  (g  34*)  —  Aocepxance  —  Bu- 
SONABLE  Time. 

The  acceptance  of  a  common-law  dedica- 
tion must  occur  within  a  reasonable  time  after 
the  offer. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  g  67;    Dec.  Dig.  g  34.*] 

Appeal  from  District  Court,  Silver  Bow 
County  ;    Michael  Donlan,  Judge. 

Suit  by  Louis  Kaufman  against  the  City  of 
Butte  and  another.  Decree  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

Jesse  B.  Roote,  A.  C.  McDaniel,  and  W.  A 
Jackson,  all  of  Butte,  for  appellant  Alei 
Mackel,  W.  F.  Davis,  N.  A.  Roterlng,  and 
John  B.  Corette,  all  of  Butte,  for  respondents. 

HOLLOW  AY,  J.  This  suit  was  instituted 
by  Louis  Kaufman  against  the  city  of  Butte 
and  Its  street  commissioner,  to  obtain  an  in- 
junction. The  plaintiff  alleges  that  he  is  the 
owner,  in  possession,  and  entitled  to  the  pos- 
session, of  a  certain  piece  of  land  SOxlOft 
feet  in  extent,  described  by  metes  and  bounds 
with  reference  to  the  lots  and  blocks  in 
Central  addition  to  Butte;  that  he  lias  upon 
the  ground  a  frame  building  of  the  value  ot 
$200,  which  the  defendants  threaten  to  and,, 
unless  restrained,  will  remove.  The  joint 
answer  denies  plaintUTs  title  or  right  to  tbe 
possession  of  the  ground,  but  does  not  denf 
his  actual  possession.  It  Is  alleged  that  tlie 
ground  constitutes  a  part  of  Oregon  avenue, 
which  is  a  public  street  of  the  city  of  Batte, 
and  that  for  more  than  ten  years  it  has  been 
regularly  laid  out,  dedicated,  and  used  as  a 
public  thoroughfare  or  street  of  the  city. 
There  is  a  denial  of  knowledge  or  Informa- 
tion as  to  whether  the  plaintiff  owns  tiie 
building  in  dispute,  and  an  admission  tliat 
the  defendants  intended  to  remove  it  unless 
restrained  by  the  court.  The  answer  furtber 
alleges  "that  ever  since  September  4,  1S8S, 
the  said  tract  constituted  and  was  part  of  a 
public  street  of  the  said  city  of  Butte,  and 
ever  since  has  remained  and  now  la  sucIl" 
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By  way  of  an  afflrmatlve  defense,  the  defend- 
ants andertake  to  plead  a  statutory  dedica- 
tion to  the  pnbllc  use  of  the  tract  in  dispute, 
as  a  part  of  Oregon  avenue.  The  answer 
concludes  with  a  prayer  for  an  injunction  re- 
straining the  plaintiff  from  asserting  any 
claim  to  the  ground  or  interfering  with  the 
dty  and  its  olflcers  in  their  efforts  to  remove 
the  building.  The  reply  Is,  in  effect,  a  gen- 
eral denial  of  the  affirmative  all^atlons  con- 
tained In  the  answer.  Upon  the  trial,  the 
defendants  were  required  to  assume  the  bur- 
den of  shov^g  that  the  city  then  had  a  bet- 
ter right  to  the  use  ot  the  ground  than  tbe 
plaintiff  in  actual  possession,  and,  in  attempt- 
ing to  sustain  the  burden  thus  imposed,  tbey 
introduced  in  evidence  a  plat  of  Central  ad- 
dition, upon  which  the  ground  in  dispute  is 
delineated  as  a  part  of  Oregon  avenue.  It 
was  made  to  appear  that  Warren,  Noyes,  and 
Upton  owned  the  land  comprising  Central  ad- 
dition; that  in  1888  they  had  tiie  ground 
surveyed,  a  plat  made  and  filed,  upon  which 
plat  the  streets,  avenues,  and  alleys,  includ- 
ing Oregon  avenue  and  the  ground  in  dis- 
pute, were  shown.  Evidence  was  also  intro- 
duced tending  to  show  the  use  actually  made 
by  the  public  of  this  portion  of  Oregon  ave- 
nue now  claimed  by  the  plaintiff,  and  of 
sales  of  lots  in  Central  addition  abutting 
upon  this  portion  of  Oregon  avenue  and  de- 
scribed in  the  deed  with  reference  to  the  plat 
which  had  been  filed  by  Warren,  Noyes,  and 
Upton.  The  evidence  further  disclosed  that 
the  building  claimed  by  plaintiff  was  moved 
to  its  present  location  about  1897  by  a 
predecessor  of  plaintiff,  who  laid  no  claim  to 
the  ground  upon  which  the  building  was  lo- 
cated. The  trial  resulted  in  a  general  finding 
in  favor  ft  defendants,  and  a  decree  which 
foUowa  substantially  the  prayer  of  the  an- 
swer. The  plaintiff  has  appealed  from  an  or- 
der denying  his  motion  for  a  new  trial. 

[1,  X]  That  the  court  correctly  denied  to 
plaintiff  equitable  relief  Is  beyond  controver- 
sy. Whether  his  complaint  states  a  cause 
of  action  for  an  injunction  is  not  very  ma- 
terial. When  In  the  course  of  the  trial  the 
evidence  disclosed,  as  it  did,  that  plaintiff 
bad  no  title  whatever  to  the  ground  In  con- 
troversy, and  that  the  building  claimed  by 
him  was  personal  property,  the  value  of 
which  is  easily  determinable.  In  the  absence 
of  any  facts  pleaded  disclosing  that  he  will 
be  injured  beyond  the  value  of  the  building 
in  case  It  is  removed,  there  was  not  any  ex- 
cuse for  bis  invoking  the  aid  of  a  court  of 
equity.  If  the  building  is  removed  and  he 
suffers  by  reason  thereof,  a  court  of  law  will 
afford  him  complete  relief  by  way  of  dam- 
ages. Donovan  v.  McDevitt,  36  Mont  61,  92 
Pac.  49 ;  Eisenhauer  v.  Quinn,  36  Mont  868, 
93  Pac.  38,  14  I^  R.  A.  (N.  S.)  435,  122  Am. 
St  Rep.  370;  Wilson  v.  Harris,  21  Mont  374, 
54  Pac.  46.  The  only  question  which  plaintiff 
could  thus  present  for  adjudication  was  one 
with  respect  to  which  tbe  defendants  were 
entitled  to  a  Jury  trial,  and  this  was  an  add- 


ed reason  for  refusing  him  equitable  relief. 
City  of  Bozeman  v.  Bohart  42  Mont  290, 112 
Pac.  388. 

The  only  question  Involving  any  difficulty 
whatever  Is  suggested  by  the  Inquiry:  Did 
the  trial  court  err  in  granting  the  defendants 
affirmative  relief?  In  order  to  warrant  the 
decree  which  was  entered,  the  court  must 
have  found  that  tbe  ground  in  controversy 
is  a  part  of  a  public  street  of  the  city  of 
Butte.  It  may  be  conceded  that  tbe  original 
owners  of  Central  addition  did  not  comply 
substantially  with  tb^  law  In  force  in  their 
attempt  to  make  a  statutory  dedication  of 
the  streets,  avenues,  and  alleys;  but  never- 
theless, the  allegations  of  the  answer  referred 
to  above,  in  the  absence  of  a  special  demur- 
rer, are  sufficient  to  admit  proof  of  a  com- 
mon-law dedication,  if.  Indeed,  evidence  of 
such  dedication  was  not  admissible  under  tbe 
general  denial ;  and,  if  the  evidence  is  suffi- 
cient to  show  such  dedication,  the  decree 
must  stand. 

[3, 4]  The  essential  elements  of  a  common- 
law  dedication  are  (1)  the  offer  on  the  part 
of  the  owner  evidencing  his  Intention  to 
dedicate,  and  (2)  the  acceptance  on  the  part 
of  the  public.  Los  Angeles  v.  Kysor,  125  Gal. 
463,  58  Pac.  00;  John  Mouat  Lumber  Co.  r. 
Denver,  21  Colo.  1,  40  Pac.  237 ;  2  Lewis  on 
Eminent  Domain,  §  492 ;  3  Dillon  on  Munici- 
pal Corporations  (5th  Ed.)  p.  1695;  Elliott 
on  Roads  and  Streets,  {  123;  13  Cyc.  453, 
461.  That  the  filing  of  the  plat  by  Warren, 
Noyes,  and  Upton,  upon  whicb  Oregon  ave- 
nue is  shown  as  a  street  though  insufllcient 
to  meet  tbe  requirements,  of  the  statute  in 
force  at  that  time,  was  a  sufficient  offer  to 
the  public  of  the  ground  thus  marked  as  a 
street,  and,  in  the  absence  of  any  evidence 
to  the  contrary,  indicated  the  Intention  of 
the  owners  to  dedicate  that  ground  to  tbe 
public  for  a  highway,  is  the  rule  quite  gen- 
erally recognized  by  tbe  authorities.  City  of 
Anaheim  v.  Langmberger,  134  Oal.  608,  66 
Pac.  855;  Owen  v.  Brookport,  208  ni.  86, 
60  N.  E.  952;  Keyport  v.  Freehold,  etc.,  Ry. 
Co.,  74  N.  J.  Law,  480,  66  AU.  1035;  Elliott 
on  Roads  and  Streets,  |  121;  8  Dillon  on 
Municipal  Corporations,  1079,  1090;  4  Mc- 
Qulllln  on  Municipal  Corporations,  8246; 
2  Lewis  on  Eminent  Domain,  {  492. 

[S]  The  evidence  upon  the  extent  and  char- 
acter of  the  use  made  of  this  portion  of 
Oregon  avenue  within  the  next  few  years 
following  the  filing  of  the  plat  is  apparent- 
ly somewhat  uncertain  as  presented  to  the 
lower  court  while,  as  revealed  to  us  in  the 
printed  record,  much  of  It  is  simply  incom- 
prehensible. It  appears  that  a  map  or  plat 
was  used  upon  tbe  trial,  to  which  the  at- 
tention of  the  witnesses  was  directed ;  and, 
while  their  testimony  was  doubtless  intel- 
ligible enough  to  the  trial  Judge,  who  ob- 
served their  actions  in  Indicating  the  points 
made  prominent  in  their  testimony.  It  is 
meaningless  to  us,  in  tbe  absence  of  the  map 
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and  any  Indications  In  the  record  fixing  the 
I>artlcular  points  emphasized.  For  example: 
A  portion  of  the  testimony  given  by  the  wit- 
ness Henderson  reads  as  follows:  "It  stood 
along  In  there  (Illustrating  on  map).  This 
place  here  was  an  opening.  Q.  This  place 
here  Is  where  It  Is  marked  'bam'  and  east 
of  there  where"  your  pencil  was?  A.  Yes, 
sir;  that  was  a  driveway  that  the  Butte 
Hardware  graded  out  here  to  get  teams  up 
Into  this  place.  Q.  Into  this  place,  you  say, 
Oregon  avenue?  A.  I  did  not  know  that  It 
was  Oregon  avenue,  0&.I  did  hot  know  that 
there  was  a  street  there,  for  that  matter.  Q. 
But  that  Is  where  they  had  the  driveway? 
A.  Yes,  sir;  they  come  down  along  here, 
come  down  this  street  here,  turn  over  here, 
there  was  a  hill  here,  turn  around  here," 
etc  This  method  of  presenting  a  record  to 
the  appellate  court  has  been  condemned  so 
often  and  so  vigorously  that  It  la  now  In- 
excusable. Pope  V.  Alexander,  36  Mont  82, 
92  Pac.  203,  565. 

[8-8]  In  this  character  of  action,  the  ap- 
pellant has  the  burden  of  showing  that  the 
'evidence  preponderates  against  the  trial 
court's  findings  (Flnlen  v.  Helnze,  32  Mont 
354,  80  Pac  918;  Delmoe  v.  Long,  35  Mont 
139,  88  Pac.  778;  Klft  v.  Mason,  42  Mont 
232, 112  Pac  392 ;  Orton  v.  Bender,  43  Mont 
263,  115  Pac  406;  Wlnslow  v.  Dundom,  46 
Mont  71,  126  Pac  136;  Wright  v.  Brooks, 
47  Mont  99,  130  Pac  968) ;  and  in  this  In- 
stance be  has  failed  (1)  because  he  has  not 
presented  a  record  that  can  be  understood 
in  Its  entirety,  and  (2)  because,  in  our  opin- 
ion, the  evidence,  80  far  as  It  can  be  under- 
stood, is  sufficient  to  show  such  user  of  this 
portion  of  Oregon  avenue  by  that  part  of 
the  general  public  having  occasion  to  use  it, 
and  such  sale  of  lots  with  reference  to  the 
plat  of  Central  addition  on  file,  as  constitut- 
ed an  acceptance  and  completed  the  coiumon- 
law  dedication  long  before  any  part  of  the 
avenue  was  occupied  by  the  building  now 
claimed  by  the  plaintiff.  We  agree  with 
counsel  for  appellant  that  the  acceptance 
must  occur  within  a  reasonable  time  after 
the  offer  is  made,  or.  In  this  Instance,  after 
the  plat  was  filed,  and  we  refer  particularly 
to  the  testimony  of  witnesses  Henderson, 
Carman,  and  Carr  to  Justify  the  conclusion 
that  such  acceptance  as  the  law  requires  was 
had  in  this  Instance. 

Our  conclusion  is  that  the  ground  In  con- 
troversy became  a  part  of  a  public  street 
and  that  the  city  acquired  an  Interest  in  it 
superior  to  that  attaching  to  the  naked  pos- 
session of  plaintiff,  based  as  it  is  upon  a 
trespass  by  his  predecessors  In  the  ownership 
of  the  building.  The  fact  that  for  a  short 
tivae,  probably  15  months,  a  large  portion  of 
this  strip  of  ground  In  controversy  was  in- 
closed by  a  corral  fence,  and  that  since  1897 
this    frame   building   has  occupied   a   small 


portion  of  the  same  ground,  cannot  operate 
to  devest  the  dty  of  Its  right  to  control  It  as 
a  part  of  one  of  Its  streets.  The  evidence 
shows  conclusively  that  plain tUTs  predeces- 
sors, who  owned  the  building  until  within 
three  or  fonr  years  of  the  commencement  of 
this  suit,  were  not  holding  the  ground  upon 
which  the  building  stands  adversely  to  the 
city,  and  the  Act  if  it  be  a  fact  that  the 
dty  officials  negligently  or  wrongfully  per- 
mitted the  unlawful  use  of  this  portion  of 
the  street  cannot  defeat  the  right  of  the  pnb- 
Hc  to  Its  use  for  the  purposes  for  wliioh 
It  was  dedicated.  Elliott  on  Boads  and 
Streets,  |  653. 
The  order  denying  a  new  trial  fs  affirmed. 

BBANTLY.  a  J.,  and  SANXER,  J.,  con- 
cur. 


VANDERPOOL  v.  VANDERPOOIi. 

(Supreme  Court  of  Montana.     Jan.  26,  1914.) 

1.  ExEctrroBS  ano  AnuiNisTRAToas  (§  431*)— 
Action  against  Estate— Pbeskstation  or 

Ct-AIM. 

Under  Rev.  Codes,  {  7529,  provicUng  a«  to 
presentation  of  claims  against  an  estate  that  if 
the  claim  is  founded  upon  a  bill,  bond,  or  oth- 
er instrument  a  copy  thereof  must  accompany 
the  claim,  and  that  the  original  must  b»  ex- 
hibited, if  demanded,  unless  lost  or  destroyed, 
in  which  case  claimant  must  file  affidavit  con- 
taining a  copy  or  particular  description  thet-e- 
of,  stating  its  loss  or  destruction,  and  section 
7532,  providing  that  no  claimant  shall  maintain 
action  thereon  unless  his  claim  is  first  present- 
ed to  the  executor  or  administrator,  the  iden- 
tical claim  sued  upon  must  be  presented,  and 
a  claim  upon  an  open  account  for  money  loan- 
ed, with  interest,  will  not  sustain  an  action 
upon  a  note,  since  there  is  such  variance  u 
amounts   to  a  failure  of  proof. 

[Ed.  Note. — For  other  cases,  see  iBxecntors 
and  Administrators,  Cent  Dig.  {§  764,  767, 
819,  1664,  1679-1682;    Dec  Dig.  {  431.*] 

2.  bxecdtobs  and  adminibtftatobs  (5  443*) 
—  Action  aqainbt  BstatB  — Pleadino— 
Presentment. 

Under  Rev.  Codes,  i  7532,  providing  that 
no  action  against  an  estate  shall  be  maintained 
unless  the  daim  is  first  presented  to  the  exec- 
utor or  administrator,  a  complaint  not  ex- 
pressly alleging  due  presentation,  altogether 
fails  to  state  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Die.  §§  1798-1811, 
1823-1830,  1842-1845,  1848;  Dec  Dig.  i  443.*] 

3.  Executobs  and  Administbatobs  (5  431*) 

— PBESENTATION   OF  ClJAIM— lilMrTATIONS. 

Rev.  Codes,  g  7525,  providing  that  all  claims 
against  an  estate  arising  upon  contracts  must 
be  presented  within  the  time  limited  in  the  no- 
tice, and  that  any  claim  not  so  presented  is 
barred,  is  a  special  statute  of  nonclaim,  super- 
seding the  general  statutes  of  limitation  and 
making  compliance  with  its  terms  an  essential 
to  a  right  of  action  on  such  claims. 

[Ed.  Note.— For  other  cases,  see  Execu^ 
and  Administrators,  Cent.  Dig.  gf  764,  767, 
819,  1664,  1679-1682;  Dec  Dig.  g  431.*] 

4.  EXECtTTOBS  AND  Administratobs  (§  213*)-- 
Presentation  of  CLAiit— Waiver  ahd  Ba- 

TOPPEL.  , 

An  executor,  being  in  effect  a  trustee  or 
the  assets  for  the  benefit  of  the  creditors  and 
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heirs,  canaot  waive  any  snbatantial  right  af- 
fecting their  interests,  nor.  by  failure  to  plead 
the  statute  of  nonclaim  against  one  suing  on  a 
claim  not  properly  presented,  preclude  ac- 
counting to  such  heirs  or  creditors,  but  is 
personally  liable  for  devastavit  upon  payment 
of  such  daim;  and  his  misleading  statementa, 
inducing  a  creditor's  noncompliance  with  the 
statute,  does  not  estop  him  from  contesting  the 
claim  on  that  ground,  and  the  same  rule  as  to 
waiver  and  estoppel  obtains  as  to  his  attorney ; 
and  hence,  where  the  attorney  for  the  estate, 
as  a  favor  to  a  claimant,  prepared  the  claim 
for  money  lent  deceased,  but  stated  that  it 
was  on  an  open  account  for  money  lent,  while 
the  debt  was  in  fact  on  a  note,  there  was  no 
estoppel  against  the  estate  to  defend  under 
the   statute  of  nonclaim. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdministratorB,  Cent  Dig.  K  74&-763; 
Dec  Dig.  §  213.*] 

Appeal  from  District  Court,  Sanders  Coun- 
ty;   B.  Lee  McCuUoch,  Judge. 

Action  by  Mrs.  A.  C.  Vanderpool  against 
Elizabeth  A.  6.  Vanderpool,  as  executrix  of 
Samuel  Xj.  Vanderpool,  deceased.  Judgment 
for  plalntUf,  and  defendant  appeals.  Revers- 
ed and  remanded. 

H.  J.  Burleigh,  of  Plains,  and  Tolan  & 
Gaines,  of  Missoula,  for  appellant 

HOIiLOWAT,  J.  The  following  promissory 
note  Is  copied  into  the  complaint  and  made 
the  basis  of  plaintiff's  cause  of  action :  "July 
the  15,  1808.  I  promise  to  pay  to  Mrs.  A. 
0.  Vanderpool  one  thousand  dollars,  |1,000, 
in  three  years  from  date,  at  6  per  cent  In- 
terest S.  L.  Vanderpool."  It  is  alleged  that 
S.  ly.  Vanderpool  died  testate  on  June  19, 
1911 ;  that  the  defendant  is  the  duly  appoint- 
ed executrix  of  his  last  will  and  testament; 
that  on  August  26,  1911,  plaintiff  presented 
her  claim  for  the  amount  then  due  on  said 
note,  which  claim  was  rejected ;  and  that  the 
plaintiff  is  now  the  owner  and  holder  of  the 
note,  no  part  of  which  has  ever  been  paid. 
The  answer  denies  the  execution  or  delivery 
of  the  note,  or  any  Indebtedness  due  from  the 
deceased  to  the  plaintiff,  and  denies  that  any 
dalm  for  the  debt  sued  upon  was  ever  pre- 
sented to  the  executrix.  It  Is  further  alleged 
affirmatively  that  plaintiff's  cause  of  action. 
If  any  she  ever  had.  Is  barred  by  the  provi- 
sions of  section  7526,  Revised  Codes.  The 
reply  Is  a  general  denial  of  the  new  matters 
contained  In  the  answer.  Upon  the  trial  of 
the  cause  plaintiff  testlfled  to  the  facts  and 
circumstances  surrounding  the  execution  and 
delivery  of  the  note ;  that  no  part  of  the  debt 
evidenced  by  It  had  ever  been  paid,  and  that 
about  August  17,  1911,  she  went  to  the  ofBce 
of  Mr.  H.  J.  Burleigh,  attorney  for  the  estate, 
which  office  was  designated  in  the  notice  to 
creditors  as  the  place  for  the  presentation  of 
claims  against  the  estate;  that  she  was  in- 
formed by  Mr.  Burleigh  that  he  was  the  at- 
torney for  the  estate,  and  as  such  could  not 
act  as  her  attorney  In  preparing  her  claim  in 
statutory  form,  but  that  as  a  mere  matter  of 


accommodation  and  gratnltoirdy  he  would 
prepare  her  claim  for  her ;  that  he  did  pre- 
pare a  claim;  and  that  she  verified  It  and 
left  it  with  him,  and  In  a  short  time  there- 
after was  notified  that  it  had  been  disallowed 
and  rejected.  As  to  what  further  took  place 
In  Mr.  Burleigh's  office  at  that  time,  the  wit- 
nesses speak  for  themselves.  Plaintiff  tes- 
tified that  she  Informed  the  attorney  that  her 
dalm  was  founded  upon  a  promissory  note, 
but  that  the  note  had  been  mislaid  t(nd  she 
could  not  find  it  at  that  time;  that  shortly 
after  her  claim  was  rejected  she  found  the 
note,  a  copy  of  which  is  set  forth  above,  and 
notified  Mr.  Burleigh  of  the  fact;  that  he 
came  to  her  house,  secured  the  note,  and,  af- 
ter keeping  it  a  day  or  more,  returned  It  to 
her,  with  the  assurance  that  she  would  have 
no  trouble  getting  her  pioney.  Mr.  Burleigh 
testified  that  when  the  plaintiff  came  to  his 
office  and  asked  him  to  prepare  her  claim  in 
statutory  form,  he  inquired  of  her  particular- 
ly whether  she  had  any  note  or  other  writing 
evidencing  the  debt;  that  she  Informed  him 
that  she  did  not  have,  and  that  it  was  after 
the  dalm  was  rejected,  and  after  plaintiff 
had  been  notified,  that  she  then  Informed 
him  for  the  first  time  that  she  had  a  note,  and 
tiiat  he  told  her  If  it  was  all  right  she  would 
doubtless  receive  her  money  without  trouble. 
Much  of  the  time  of  the  trial  was  devoted  to 
receiving  evidence  touching  the  genuineness 
of  the  signature  to  the  note  sued  upon.  The 
trial  resulted  in  a  judgment  in  favor  of  plain- 
tiff, and  from  that  judgment  and  an  order 
denying  a  new  trial,  the  defendant  has  ap- 
pealed. 

[1]  We  have  omitted  all  references  to  those 
portions  of  the  evidence  which  tend  to  weak- 
en the  plalntltTs  case  as  exhibited  under  the 
view  most  favorable  to  her,  as  well  as  all 
references  to  testimony  tending  to  defeat  her 
cla^  or  to  corroborate  Mr.  Burleigh.  For 
the  purposes  of  this  appeal  we  may  assume 
that  the  jury  found  specifically  that  plain- 
tiff's version  of  her  transactions  with  the  at- 
torney Is  correct,  and  that  the  evidence  is 
suffldent  to  sustain  that  finding.  Section 
7629,  Revised  Codes,  in  treating  of  claims 
for  presentation  against  an  estate,  provides: 
"If  the  dalm  be  founded  upon  a  bond,  bill, 
note  or  other  Instrument,  a  copy  of  such  In- 
strument must  accompany  the  claim,  and  the 
original  must  be  exhibited  if  demanded,  un- 
less it  be  lost  or  destroyed,  in  which  case  the 
claimant  must  accompany  his  dalm  with  his 
affidavit  containing  a  copy  or  particular  de- 
scriptlon  of  such  instrument,  and  stating  its 
loss  or  destruction."  Compliance  with  these 
provisions  involves  no  difficulty,  and  a  court 
cannot  say  that  anything  less  than  substan-. 
tlal  compliance  upon  the  part  of  the  claimant 
meets  the  requirements.  It  Is  not  within  the 
power  of  a  court  either  to  repeal  or  amend 
this  section.  The  only  claim  which  was  pre- 
sented by  the  plaintiff  against  this  estate. 


*Far  other  cases  see  Eame  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-Mo.  Series  *  Rsp;c4adezaa 
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omitting  merely  formal  portions,  reads  aa  fol- 
lows: 

Bstats  of  Samuel   L.  Vanderpool,  Deceased,   to 
Caroline  B.  Vanderpool,  Dr. 
UOt,  July  IS.    To  money  loaned  deceased  to 
be  repaid  In   3  years,  wltb 
Interest  at  the  rate  ot  6  per 

cent    per  annum 11.000  00 

Interest  from  July  IS,  lt08,  to 
Aupist  16,  UU US  00 

Total   amount  due  to  August 
U,   UU  n.lMOO. 

This  does  not  purport  to  be  founded  upon 
any  instrument  in  writing.  It  does  not  con- 
tain any  copy,  and  neither  was  it  accompa- 
nied by  an  affidavit  containing  a  copy  or  a 
particular  description  of  any  instrument,  or 
any  statement  that  the  instrument  upon 
which  the  claim  was  founded  had  been  lost  or 
destroyed.  The  statute  further  provides: 
"No  holder  of  any  claim  against  an  estate 
shall  maintain  any  action  thereon,  unless 
(he  claim  is  first  presented  to  the  executor 
or  administrator."  Section  7582,  Rev.  Codes. 
The  only  exception  to  this  rule  is  in  favor 
of  one  whose  claim  is  secured  by  mortgage  or 
Hen,  and  who  does  not  seek  a  deficiency 
Judgment  against  the  estate.  What  claim  is 
it  which  must  be  presented  under  this  sec- 
tion? The  Identical  one  sued  upon.  A  party 
cannot  present  a  claim  founded  upon  an 
open  account  and  then  maintain  an  action 
upon  a  promissory  note,  or  vice  versa  (Brown 
V.  Daly,  33  Mont  623,  84  Pac.  883;  Walte- 
mar  v.  Schnick's  Estate,  102  Mo.  App.  133, 
76  S.  W.  1053) ;  and,  if  he  attempts  to  do  so, 
the  result  is  such  a  variance  as  amounts  to 
a  failure  of  proof  (Etchas  ▼.  Orena,  127  Gal. 
688,  60  Pac.  46). 

[2]  So  imperative  is  the  statute  above  that, 
in  the  absence  of  an  express  allegation  that 
the  plaintiff  duly  presented  the  claim  sued 
upon,  the  complaint  fails  to  state  a  cause  of 
action  altogether.  Fratt  v.  Hunt,  108  Gal. 
288,  41  Pac.  12;  Morse  v.  Steele,  140  Gal.  303, 
86  Pac.  693;  18  Cyc.  991.  Plaintiff  apparent- 
ly appreciated  this  rule,  for  In  her  complaint 
she  alleges  due  presentation  of  her  claim 
founded  upon  the  note  above ;  her  proof,  how- 
ever, fails  to  sustain  her  pleading.  She 
has  not  appeared  in  this  court  at  all,  and 
we  are  not  aided  by  any  brief  submitted  in 
her  behalf. 

[3,4]  We  infer  from  the  record,  however, 
that  the  trial  court  proceeded  upon  the  theory 
that  If  plaintiff  was  led  into  error  in  filing 
her  claim,  by  the  attorney  for  the  estate,  the 
estate  itself  is  estopped  to  deny  that  the 
claim  was  presented  as  required  by  law.  Sec- 
tion 7525,  Revised  Codes,  provides  that:  "All 
Claims  arising  upon  contracts,  whether  the 
same  be  due,  not  due  or  contingent,  must  be 
presented  within  the  time  limited  in  the  no- 
tice, and  any  claim  not  so  presented  is  barred 
forever."  These  statutes  of  nonclalm  are  spe- 
cial In  character ;  they  supersede  the  general 
statutes  of  limitations,  and  compliance  with  j 


their  requirements  is  essential  to  the  founda- 
tion of  any  right  of  action  against  an  estate 
wpou  a  cause  of  action  which  sounds  in  con- 
tract The  executor  or  administrator  is  In 
effect  a  trustee  of  the  funds  of  the  estate  for 
the  benefit  of  the  creditors  and  heirs,  and 
cannot  waive  any  substantial  tight  which 
materially  affects  their  interests,  and,  for  the 
same  reason,  cannot  be  estopped  by  his  own 
conduct  Be  cannot,  by  failure  to  plead  the 
statute  of  nonclalm  as  against  one  who  sues 
upon  a  claim  which  has  not  been  properly 
presented,  preclude  the  hdrs  or  other  credi- 
tors of  the  estate  from  setting  it  up  upon 
settlement  of  his  accounts  (In  re  Moulllerat's 
Estate,  14  Mont  245,  36  Pac.  185),  and  be 
renders  himself  personally  liable  for  devasta- 
vit in  case  of  payment  of  such  a  claim. 
While  an  equitable  estoppel  might  be  invoked 
as  against  an  executor  or  administrator  so 
far  as  his  individual  interest  in  the  estate 
is  concerned.  It  cannot  operate  to  the  preju- 
dice of  the  heirs  or  other  creditors.  Even  bis 
misleading  statements,  his  assurances  or  Us 
conduct  which  induces  a  creditor  to  omit 
compliance  with  the  statute,  will  not  operate 
to  estop  him  from  contesting  the  claim  upon 
the  ground  of  noncompliance.  The  reason  for 
these  rules  ought  to  be  manifest  at  once,  and 
with  reference  to  them  there  Is  snt>stantlal 
unanimity  of  opinion  among  the  authorities. 


2  Woemer's  American  Law  of  Administn- 
tlon,  i  887;  Kells  v.  Lewis,  01  Iowa.  128,  58 
N.  W.  1074;  Spaulding  v.  Suss.  4  Mo.  App. 
641. 

In  Nagle  v.  Ball,  71  Miss.  330,  13  Sona 
029,  the  court  said:  "The  administrator  can- 
not waive  the  absolute  bar  created  by  statute 
for  the  protection  of  estates  of  decedents. 
He  cannot  abrogate  a  positive  rule  of  law 
requiring  probate  of  claims  within  the  pre- 
scribed period  by  conduct  of  his  own,  how- 
ever misleading  or  designing.  The  creditors 
were  bound  to  obey  the  plain  requirements 
of  the  statute.  They,  as  all  others,  were 
Bupi>o8ed  to  know  the  law  prescribed  for 
their  guidance.  But  if  they  did  not,  and  the 
administrator  advised  or  Induced  them  to 
omit  to  probate  their  claims,  *  •  •  where 
is  the  authority  to  be  found  for  exempting 
them  from  the  operation  of  a  positive  stat- 
ute which  is  universal  In  Its  application?" 

If  the  estate  would  not  have  been  bound 
by  the  same  representations  as  are  alleged  to 
have  been  made  by  Mr.  Burleigh,  If  they  bad 
been  made  by  the  executrix,  for  the  stronger 
reason  it  was  not  estopped  by  the  acts  of  the 
attorney,  who  h^s  no  authority  whatever  In 
passing  upon  claims,  or  in  allowing  or  reject- 
ing them. 

In  failing  to  present  the  Identical  dalm 
sued  upon,  plaintiff  has  suffered  the  penalty 
provided  in  section  7525  above,  and  we  can- 
not change  that  statute  in  order  to  relieve 
her  from  the  hardships,  if  any,  which  tbls 
conclusion  Imposes.  If  she  has  any  canse  of 
action  which  she  can  now  assert,  it  mast  be 
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oae  against  Mr.  Burlelgb  and  not  against  this 
estate. 

For  the  reason  that  the  evidence  falls  to 
support  the  verdict,  the  Judgment  and  order 
are  reversed,  and  the  cause  Is  remanded,  with 
directions  to  dismiss  the  complaint 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  SANNER,  J^  concur. 


DONI/AN  V.  AHNOM)  et  al. 
(Sapreme  C!ourt  of  Montana.     Jan.  22,  1914.) 

1.  Loos    AND    IiOOQING    (}    3*)— TiMBEB    OON- 

iBACT — Acceptance  ot  Extension. 

An  offer  by  the  seller  of  timber  to  extend 
the  time  for  its  removal  for  a  year  for  a  cer- 
tain consideration,  as  to  which  the  purchaser 
asked  terms  for  a  shorter  extension,  and  sent 
an  agent  with  a  check  for  snch  amount,  who, 
OD  refusal  of  an  extension,  left  without  tender 
or  acceptance  of  the  che<x,  did  not  create  a 
contract  of  extension. 

[Ed.  Note. — For  other  cases,  see  Liogs  and 
Logging,  Cent  Dig.  §§  ft-12;  Dec.  Dig.  {  3.»] 

2.  Contracts  (|  321*)— FoiirarnTBE>— Relief. 

Under  the  express  provision  of  Rev.  Codes, 
{  6039,  a  party  to  an  obligation,  who  by  its 
terms  incurs  a  forfeiture  or  a  loss  in  the  na- 
ture of  a  forfeiture  because  of  his  failure  to 
comply  therewith,  cannot  be  relieved  therefrom 
OD  making  full  compensation  to  the  adverse 
party,  where  he  fails  to  show  that  his  breach 
of  duty  was  not  grossly  negligent  willful,  or 
fraudulent 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  150&-1527;    Dec.  Dig.  |  321. •] 

3.  Loos  and  Loooino   (i  3*)— Fobi^ititbb— 
Reliep. 

Plaintiff  in  July.  1905,  purchased  of  de- 
fendant standing  timber  upon  condition  that  it 
l>e  removed  on  or  before  July  17,  1910,  but  did 
nothing  looking  thereto  until  May,  1910,  when 
he  undertook  to  obtain  an  extension,  which 
his  agent  reported  might  be  had  for  one  year 
for  $500,  and,  after  delaying  until  within  a  few 
'lays  from  the  expiration  of  the  contract,  he 
failed  to  commumcate  his  acceptance  before 
the  offer  was  revoked,  without  other  excuse 
than  a  desire  to  secure  better  terms.  Held, 
that  there  was  no  such  equity  that  the  con- 
science would  be  shocked  by  permitting  the 
matter  to  rest  where  plaintiff's  neglect  placed 
it;  and  hence  that  he  would  not  be  relieved 
from  a  forfeiture. 

[Ed.  Note. — ^Por  other  cases,  see  Logs  and 
lagging.  Cent  Dig.  Si  6-12;    Dec.  Dig.  {  3.*] 

Appeal  from  District  Court,  Sanders  Coun- 
ty;  R.  Lee.  McCulloch,  Judge. 

Action  by  Edward  Donlan  against  Lewis 
.Arnold  and  another.  Judgment  for  defend- 
ants, and  platntlfT  appeals.    Affirmed. 

A  N.  Whltlock  and  Harry  H.  Parsons, 
both  of  Missoula,  and  James  M.  Self,  of 
nains,  for  appellant  Tolan  &  Gaines,  of 
Missoula,  for  respondents. 

SANNER,  J.  On  July  17,  1905,  the  parties 
to  this  suit  entered  into  a  contract  wherdn 
the  resiwndents,  for  a  valuable  consideration, 
sold  to  the  appellant  all  the  timber  g^rowing 
upon  a  certain  tract  of  land  situated  In  Mis- 
soula county,   upon  the  condition  that  the 


timber  be  cut  and  removed  on  or  before  July 
17,  1910.  In  the  fore  part  of  May,  1910, 
the  appellant,  having  done  nothing  towards 
cutting  or  removing  the  timber,  and  realizing 
that  the  contract  would  soon  expire,  request- 
ed, one  Fairbanks  to  see  Mr.  Arnold  and  as- 
certain from  him  upon  what  terms  an  exten- 
sion for  one  year  could  be  procured.  Fair- 
banks saw  Arnold,  who  said  he  would  grant 
such  extension  for  |500,  adding  that  he  was 
anxious  to  have  the  land  cleared  up,  that 
he  would  rather  have  the  timber  taken  off 
than  to  have  the  money,  and  that  "to  run 
over  a  month  or  two  over  the  present  year 
there  would  be  no  extra  charge."  Fairbanks 
wrote  at  once  to  the  appellant  advising  him 
to  see  Arnold.  Between  June  4th  and  8th 
appellant  went  to  Plains  to  see  Arnold,  but 
failed  to  do  so,  learning  that  Arnold  was  at 
St  Regis.  Upon  June  27th  the  appellant  sent 
his  bookkeeper,  Mr.  Keith,  to  Plains  to  get 
Mr.  Burleigjh  to  go  to  Arnold  and  get  an  ex- 
tension. Keith  went  to  Plains  and  saw  Mr. 
Burleigh,  but  nothing  was  done  because  Ar- 
nold was  out  of  town.  A  few  days  later  Mr, 
Burleigh  saw  Arnold  and  talked  with  him. 
Touching  this  conversation,  Mr.  Bnrltigh  tes- 
tifies: "He  (Arnold)  never  denied  that  he 
had  agreed  to  grant  an  extension  for  a  year 
on  the  basis  of  $600,  but  complained  and  said 
that  he  had  of  course  expected  that  he  would 
see  Mr.  Donlan,  that  Mr.  Donlan  had  not 
showed  up  or  anybody  else  had  not  showed 
up.  *  *  *  I  asked  Mr.  Arnold  what  he 
would  take  If  the  timber  could  be  cut  off 
sooner  than  a  year.  He  seemed  to  be  anx- 
ious to  have  the  timber  cut  ott,  and  there 
was  no  satisfactory  understanding  arrived 
at  I  think  Mr.  Arnold  told  me  be  would 
consider  the  matter."  In  the  last  of  June  or 
first  part  of  July  appellant  himself  went  to 
Plains  to  see  Arnold,  but  Arnold  was  at  Cam- 
as Springs.  On  July  12th  Keith  sent  a  check 
for  $500  to  Mr.  Burleigh,  and  within  a  day  or 
two  appellant  himself  went  to  Paradise  to 
see  Mr.  Burleigh  and  have  him  close  up  the 
deal,  which  he  promised  to  do  If  Arnold  was 
at  home.  Mr.  Burleigh  saw  Arnold  on  the 
13th  or  14th  and  spoke  to  him  about  the  mat- 
ter of  terms  for  a  shorter  extension,  and  Ar- 
nold "said  he  had  come  to  a  conclusion  about 
it  and  that  the  only  conditions  upon  which 
he  would  allow  Mr.  Donlan  to  cut  that  Um- 
ber was  *  *  •  a  stumpage  basis  at  the 
same  rate  as  paid  to  the  state."  Whereupon 
Mr.  Burleigh,  deeming  it  useless  to  tender 
the  check,  simply  kept  It  and  quit  the  nego- 
tiations without  making  any  tender.  At  no 
time  after  the  interview  between  Fairbanks 
and  Arnold  was  any  t^ider  made  to  Arnold 
or  anything  written  to  him;  nor  was  any- 
thing said  to  him  Indicative  of  an  acceptance 
of  his  terms,  save  as  above  set  forth. 

The  foregoing  fa(rts,  constituting  the  sub- 
stance of  all  the  evidence  in  the  case,  were 
presented  under  an  amended  complaint  which 
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declared  npon  two  causes  of  action,  viz. :  (a) 
To  quiet  appellant's  title  as  owner  of  the 
timber;  and  (b)  to  compel  respondents  to  "ex- 
ecute a  sufficient  grant"  to  the  appellant  of 
the  right  to  enter  the  premises  and  cut  and 
remove  the  timber.  Issue  was  Joined  by  the 
answer,  which  denied  the  essential  allega- 
tions of  the  amended  complaint,  which  af- 
firmatively asserted  title  to  and  right  of  pos- 
session of  the  timber  in  the  respondents, 
which  alleged  the  expiration  of  the  original 
agreement,  and  which  assailed  the  validity 
of  the  alleged  extension  upon  various  legal 
grounds  connected  with  the  oral  character 
of  the  same.  In  the  reply  it  is  pleaded  that 
the  failure  to  have  the  extension  reduced  to 
writing  was  due  wholly  to  the  acts  of  re- 
spondents, and  that  the  respondents  are  by 
their  acts  estopped  to  claim  the  timber  or 
to  question  the  rlgfit  of  the  appellant  to  en- 
ter the  lands  in  question  and  remove  the 
timber  therefrom.  At  the  close  of  plaintiff's 
evidence,  there  was  an  order  of  nonsuit,  upon 
which  a  Judgment  was  thereafter  given  and 
entered,  denying  relief  to  the  appellant  and 
granting  the  prayer  of  respondents'  answer, 
From  that  Judgment  this  appeal  Is  taken. 

The  appellant,  conceding  that  under  the 
decision  of  this  court  In  Hollensteiner  ▼. 
Missoula  Lumber  Co.,  37  Mont  278,  96  Pac. 
420,  no  right  remained  In  him  to  cut  the 
timber  left  when  the  contract  of  July  17, 
1906,  expired,  makes  the  following  conten- 
tions: (1)  That  the  evidence  discloses  an  en- 
forceable oral  contract  between  the  parties 
for  a  year's  extension ;  and  (2)  assuming  that 
no  such  contract  was  made,  the  rule  of  Hol- 
lensteiner V.  Lumber  Co.  works  a  forfeiture 
which  should  not  be  enforced  in  this  case,  in 
view  of  the  equities  disclosed  by  the  record. 
Of  these  in  their  order. 

[1]  1.  It  is  impossible  to  extract  anything 
more  from  the  conduct  of  Arnold  than  a 
mere  offer  to  extend  for  a  year  for  a  certain 
consideration.  Instead  of  accepting  this 
offer,  the  appellant,  through  the  agent  chosen 
by  him,  asked  terms  for  a  shorter  extension. 
No  pretense  is  made  that  the  appellant  ever 
accepted  Arnold's  offer  until  the  check  was 
sent  to  Burleigh,  on  July  12th,  and  Instruc- 
tions were  given  him  by  the  appellant  on 
July  13th  to  close  the  transaction.  This 
assumed  acceptance  was  purely  subjective 
and  of  no  effect,  because  the  agent  chosen 
by  the  appellant  did  not  communicate  the 
acceptance  nor  tender  the  consideration.  On 
the  contrary,  he  Inquired  concerning  the 
terms  for  a  shorter  extension,  and,  being 
met  by  a  flat  refusal  to  grant  any  extension, 
departed  without  further  ado.  If  we  imagine 
the  respondents  seeking  to  recover  from  the 
appellant  the  price  of  this  alleged  extension, 
some  notion  may  be  gained  of  the  utter  in- 
firmity of  the  claim  that  a  contract  was  en- 
tered into  therefor.  A  contract  is  not  creat- 
ed by  a  mere  offer,  even  though  kept  open 
for   nearly    two   mouths,   which    is  revoked 


before  acceptance.  The  principles  Involved 
are  too  fundamental  and  too  elementary  (or 
discussion.  Rev.  Codes,  i  4992;  Bropby  v. 
Idaho,  P.  &  P,  Co.,  31  Mont  279,  78  Paa  493; 
State  v.  State  Prison  Com'rs,  37  Mont  378, 
96  Pac.  736 ;  Monahan  v.  Allen,  47  Mont  75, 
130  Pac.  768. 

[2]  2.  Assuming  that  the  application  to 
this  case  of  the  rule  of  Hollensteiner  v.  Lum- 
ber Co.  Involves  a  loss  in  the  nature  o(  a 
forfeiture,  the  views  of  this  court  as  re- 
cently expressed  upon  this  subject,  become 
pertinent  In  Clifton  v.  Willson,  47  Mont 
305,  132  Pac.  424,  attention  was  called  to 
the  rule  at  common  law  which  denied  recov- 
ery for  payments  made  or  acts  done  by  one 
who  has  stopped  .short  of  full  performance 
of  his  contract,  and  to  the  circumstance 
that  whenever  relief  was  attainable  it  be- 
came so  by  virtue  of  the  rule  of  equity 
against  forfeitures ;  that  the  rule  against  for- 
feitures, so  far  as  this  state  is  concerned,  Is 
expressed  in  section  6039  of  our  Codes,  and 
a  party  seeking  its  benefit  must  by  his  plead- 
ing and  proof  bring  himself  within  it  It  is 
not  enough  to  say  on  appeal  that  a  loss  in 
the  nature  of  a  forfeiture  may  be  Incurred 
by  enforcing  the  terms  of  a  contract  which 
the  parties  themselves  have  made;  but,  to 
secure  the  protection  of  section  6039,  it 
must  be  invoked,  and  "the  very  minimum  re- 
quirement is  that  the  party  Invoking  tbe 
protection  afforded  by  that  section  must  set 
forth  facts  which  will  appeal  to  the  con- 
science of  a  court  of  equity."  Fratt  v.  Dan- 
iels-Jones Co.,  47  Mont  487,  133  Pac.  700. 
A  concrete  application  of  these  rules  illus- 
trating some  circumstances  authorizing  re- 
lief from  a  loss  in  the  nature  of  a  forfeiture 
is  furnished  by  the  case  of  Cook-Reynolds  Co. 
V.  Chlpman,  47  Mont  289,  133  Pac.  694.  The 
effect  of  all  these  cases  is  that  relief  from 
forfeiture  cannot  be  awarded  to  one  who 
fails  to  show  that  his  breach  of  duty  was 
not  grossly  negligent,  willful,  or  fraudnlent 

[3]  The  respondents  vigorously  and  with 
some  reason  contest  the  sufficiency  of  the 
pleadings  as  a  basis  for  relief  from  for- 
feiture. But,  passing  that,  we  are  without 
warrant  for  such  relief  In  the  facts  estab- 
lished on  the  trial.  The  appellant,  holding 
a  five-year  contract,  the  expiration  of  which 
he  must  have  known  would  leave  him  with- 
out any  right,  waited  4  years  and  10  months 
before  taking  any  action,  either  tovirards  re- 
moving the  timber  or  towards  securing  an 
extension.  About  60  days  before  the  end,  he 
authorized  an  agent  to  negotiate  for  terms  of 
an  extension.  At  that  time  he  could  bare 
removed  the  timber  by  going  to  some  extra 
expense.  The  agent  sent  to  negotiate  for 
terms  of  extension  secured  an  offer  which  he 
communicated  to  the  appellant  without  de- 
lay, and  the  appellant  could  by  a  prompt  ac- 
ceptance of  the  offer  have  settled  the  matter 
beyond  question.  Presumed  to  know  that 
the  law  afforded  the  privilege  to  Arnold  to 
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revoke  hla  offer  at  any  time  before  notice 
of  acceptance,  the  appellant  nevertheless  de- 
layed even  his  subjective  acceptance  until 
within  a  few  days  of  the  end  of  the  contract, 
and  then  through  his  agent  failed  to  com- 
municate that  acceptance  before  the  offer 
was  revoked.  In  explanation  it  is  suggested 
that  Arnold's  statements  that  he  would  rath- 
er have  the  timber  taken  off  than  have  the 
money,  and  that  "to  run  over  a  month  or 
two  over  the  present  year  there  would  be 
no  extra  charge,"  lulled  the  appellant  Into 
a  false  security.  Whether  these  statements. 
If  communicated  to  the  appellant,  would 
have  justified  his  course  we  do  not  deter- 
mine, because  the  appellant  does  not  prove 
that  he  ever  heard  of  them  or  that  they  ever 
misled  or  Influenced  him  in  any  way.  The 
only  rational  inference  is  to  the  contrary.  It 
Is  true  that  he  says,  "I  relied  absolutely  on 
anything  Mr.  Arnold  said  to  Mr.  Fairbanks 
and  anything  Mr.  Fairbanks  would  say  to 
me;"  but  he  could  not  rely  on  anything  said 
to  Fairbanks  unless  Fairbanks  communicat- 
ed It  to  him,  and  the  only  communlcatton 
from  Fairbanks  to  him  was  the  letter  sent 
immediately  after  Fairbanks  had  talked  with 
Arnold.  This  letter  "was  to  the  effect  that 
he  went  down  and  'seen  Mr.  Arnold  and  Mr. 
Arnold  would  give  an  extension  for  one 
year  for  $500  and  for  me  to  see  Mr.  Arnold." 
The  endeavors  of  appellant.  In  person  and 
through  Mr.  Burleigh,  evince  to  our  minds, 
not  reliance  upon  the  statements  now  urged 
as  an  estoppel,  but  a  desire  to  secure  other 
terms  than  those  offered,  as  well  as  an  ap- 
preciation of  the  necessity  to  get  into  writ- 
ten form  whatever  might  be  ultimately 
agreed  upon.  When  all  Is  said  for  appellant 
that  can  be  said,  still  the  record  does  not 
make  any  adequate  excuse  for  his  failure  to 
protect  his  Interests  under  the  contract,  nor 
disclose  wherein  the  conscience  wHl  be  shock- 
ed by  permitting  the  matter  to  rest  where 
his  neglect  has  placed  it.  Fratt  T.  Daniels- 
Jones  Co.,  supra. 

The  order  of  nonsuit  was  correct,  and  the 
judgment  founded  thereon  is  affirmed. 

Affirmed. 

BBANTLT,  O.  J.,  and  HOLLOW  AT,  X, 
concur. 


ens  V.  OHIO  MINES  CO.  et  ai 

(Supreme  Court  of  Arizona.     Jan.   22,   1914. 
Rehearing  Denied  Feb.  28,  1914.) 

1.  Pleading  (J  176*)— Reply— Deniaub— Neg- 
ative Pbeonant. 

A  reply  denying  all  and  every  allegation  of 
the  answer  in  the  words  of  the  allegation  is  a 
negative  pregnant  and  as  a  traverse  is  ambig- 
nous  and  to  be  condemned,  being  only  a  denial 
that  the  allegations  of  the  pleading  traversed, 
taken  conjunctively,  are  true. 


[Ed.   Note. — For   other  cases,   see  Pleadini 
Cent.  Dig.  {}  343,  345-353;  Dec.  Dig.  $  176. 


:s] 


2.  Pleading    (|    176*)— Action— Pleading- 
Issues. 

The  answer,  in  an  action  on  a  corporation 
note,  alleRed  that  the  president,  being  unable 
to  pay  his  debts  to  the  payee,  conspired  with 
him  to  represent  to  the  corporation's  directors 
that  the  debt  was  incurred  for  supplies  for  the 
company,  and  that  it  was  equitably  bound  to 
pay  the  debt  There  was  no  allegation  that 
such  representations  were  made  to  the  direc- 
tors or  that  the  note  sued  on  was  given  as  the 
result  of  any  such  representations.  Beld,  that 
a  denial  of  such  allegations  raised  no  material 
issue. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  ii  343,  B4&-S63;    Dec.  Dig.  |  176.*] 

3.  CoRPOBATioNS   (I  690»)— Consolidation- 
Assumption  OF  liABILITT. 

Where  defendant  corporation  was  organiz- 
ed for  the  purpose  of  purchasing  all  of  the 
property  of  another  corporation,  and  such 
property  was  paid  for  in  shares  of  the  defend- 
ant company  issued  directly  to  the  stockholders 
of  the  original  company,  the  defendant  corpo- 
ration is  liable  for  aU  the  debts  of  the  original 
corporation. 

[Ed.  Note. — ^For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  H  2354,  2361-2367 ;  Dec.  Dig. 
§  590.*] 

4.  COBFOBATIONS     (§     691*)— CONSOLIDATION— 

AcrriONS— BviDKNCB— StrrPiciENOT. 

In  a  suit  on  a  note  which  plaintiff  claimed 
the  defendant  corporation  had  assumed  as  one 
of  the  debts  of  its  predecessor,  evidence  held 
insufficient  to  show  that  defendant's  predeces- 
sor, whose  debts  it  assumed,  received  any  con- 
sideration therefor. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {$  2034,  2368-2372;  Dec.  Dig. 

Appeal  from  Superior  Court,  Tavapal 
County;  Frank  O.  Smith,  Judge. 

Action  by  T.  W.  Otis  against  the  Ohio 
Mines  Company,  a  corporatiou,  and  another. 
From  a  judgment  tor  defendants,  plaintiff 
appeals.    Affirmed. 

The  appellant,  as  plaintiff,  commenced  this 
action  upon  a  promissory  note  dated  July  20, 
1908,  due  four  months  after  date,  payable  to 
the  order  of  T.  P.  Otis  In  the  sum  of  $6,456.- 
25,  with  Interest  from  date  at  the  rate  of  10 
per  cent,  per  annum,  with  a  reasonable  at- 
torney's fee  in  case  of  suit.  The  note  Is 
signed:  "Jessie  Mines  Company,  by  John  S. 
Jones,  Prest"  The  note  was  Indorsed:  "Pay 
T.  W.  Otis  or  order  for  collection  or  re- 
newal. T.  P.  Otis."  On  January  17,  1908, 
the  board  of  directors  of  the  Jessie  Mines 
Company  adopted  a  resolution  as  'follows: 
"Whereas,  this  company  is  Indebted  to  T.  W. 
Otis  of  Prescott,  Arizona,  for  supplies  fur- 
nished the  company  during  its  existence  in 
the  sum  of  approximately  $6,200;  and  where- 
as, John  S.  Jones  has  given  his  personal 
note  for  the  same:  Now,  therefore,  be  it  re- 
solved, that  this  board  of  directors  hereby 
ratify  the  action  of  said  John  S.  Jones  and 
undertake  to  pay  the  said  indebtedness." 
Upon  the  authority  of  this  resolution  the 
president  of  the  company,  John  S.  Jones, 
made  the  note  sued  upon  payable  to  T.  P. 
Otis. 


*FoT  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  £  Rep^r^dezes     ^ 
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The  appellee  Oblo  Mines  Company  became 
a  corporation  after  the  note  was  made  and 
delivered.  The  Jessie  Mines  Company  sold 
and  transferred  aU  of  Its  assets  to  the  Ohio 
Mines  Company  under  date  of  January  14, 
1909.  The  proposition  to  purchase  is  ad- 
dressed to  the  Jessie  Mines  Company  and 
recites  the  organization  of  the  Ohio  Mines 
Company,  Its  capital  stock,  that  the  proposi- 
tion Is  made  In  accordance  with  a  resolu- 
tion passed  by  the  stockholders  and  board 
of  directors.  The  offer  made  Is  as  follows: 
"We  hereby  offer  to  purchase  all  the  mining 
properties  of  the  Jessie  lillnes  Company,  ma- 
chinery, tools,  and  all  appurtenances  and 
equipment  pertaining  to  the  mining  proper- 
ties owned  by  the  said  company,  the  De 
Large  ranch,  all  buildings  located  on  any 
and  all  of  the  said  properties,  office  furni-. 
ture,  books  of  account,  and  equipment  wher- 
ever the  same  may  be  and  wherever  located 
for  the  sum  of  •  •  • .  $2,300,000,  and  we 
offer  In  lieu  of  cash  to  Issue  *  •  •  2,300,- 
000  shares  of  the  capital  stock  of  the  Ohio 
Mines  Company,  in  full  payment  for  Its  as- 
sets as  above  set  forth;  and  we  agree  to  Issue 
said  stock  in  accordance  with  the  Instruc- 
tions of  the  Jessie  Mines  Company  to  the 
stockholders  of  the  said  the  Jessie  Mines  Com- 
pany In  the  same  number  of  shares  of  the 
same  par  value  as  said  stockholders  now 
hold  In  said  the  Jessie  Mines  Company.  The 
Ohio  Mines  Company  will  assume  only  the 
proper  and  legitimate  debts  Incurred  In  the 
operation  of  the  properties  belonging  to  the 
Jessie  Mines  Company  Incurred  since  Its  or- 
ganization, and  upon  receipt  of  an  Itemized 
statement  thereof,  duly  acknowledged  before 
a  notary  public,  and  approved  by  a  resolu- 
tion of  the  board  of  directors  of  the  Jessie 
Mines  Company,  It  being  the  spirit  and  un- 
derstanding of  this  offer  that  the  Ohio 
Mines  Company,  In  the  case  of  the  presenta- 
tion of  improper  or  disputed  accounts  shall, 
at  Its  election,  be  clothed  with  all  the  rights, 
defenses,  and  privileges  of  the  Jessie  Mines 
Company."  The  offer  was  then  presented  to 
a  meeting  of  the  stockholders  of  the  Jessie 
Mines  Company  and  accepted  by  a  unanimous 
vote,  and  the  .officers  of  the  Jessie  Company 
were  authorized  and  instructed  to  make  the 
necessary  transfers  and  conveyances  of  title. 

The  note  in  suit  was  presented  to  the  Ohio 
Mines  Company  for  payment,  and  payment 
was  refused.  The  cause  was  tried  to  the 
court  without  a  Jury;  a  Judgment  resulted  in 
favor  of  the  defendants  and  against  the 
plaintiff  for  costs.  The  plaintiff's  motion 
for  a  new  trial  was  denied,  and  he  appeals. 
Other  facts  are  stated  in  the  opinion. 

James  Loy,  of  Prescott,  for  appellant 
Norrls  &  Mitchell,  of  Prescott  (John  H.  Price, 
of  Cleveland,  Ohio,  of  counsel),  for  appellees. 

CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  The  note  in  suit  was  made  by 
John  S.  Jones,  as  president  of  the  Jessie 
Mines  Company,  and  upon  its  face  it  pur- 


ports to  have  l>een  made  for  and  in  t>ehall 
of  and  as  the  obligation  of  the  Jessie  Mines 
Company.  The  note  is  made  payable  to  T. 
P.  Otis  and  assigned  by  him  to  T.  W.  OUs 
for  collection  or  renewaL  The  appellee  Ohio 
Mines  Company  is  sought  to  i>e  held  as  the 
payor  of  the  note  by  plaintiff,  for  the  reason 
the  Ohio  Mines  Company  purchased  all  the 
assets  of  the  Jessie  Mines  Company,  and  in 
part  consideration  for  such  purchase  of  such 
property  the  Oliio  Mines  Company  "promised 
and  agreed  to  and  with  the  Jessie  Mines 
Company  to  pay  said  note."  It  is  alleged  bj- 
the  plaintiff  that  he  ratified  said  agreement 
and  sale,  and  since  said  agreement  and  sale 
he  has  looked  to  said  the  Ohio  Mines  Com- 
pany for  payment  and  satisfaction  of  die 
note. 

The  defendants  Join  In  a  third  amended  an- 
swer. They  admit  the  sale  and  transfer  of 
all  the  property  to  the  Ohio  Mines  Company 
and  deny  the  other  allegations  of  the  com- 
plaint As  a  second  defense  in  said  amended 
Joint  answer,  they  allege  the  facts  of  the  or- 
ganization of  the  Jessie  Mines  Company  as 
of  October  11,  1901,  and  that  it  continued  to 
do  business  until  Jannary  11,  1909,  when  it 
sold  all  Its  property  to  the  Ohio  Mines  Com- 
pany, a  corporation  organized  about  Jannary 
15,  1909.  It  Is  alleged  that  the  Ohio  Mines 
Company  was  organized  "for  the  purpose  of 
pnrcliasing  the  assets  of  the  Jessie  Mines 
Company."  It  is  alleged  that,  several  years 
prior  to  the  organization  of  the  said  cor- 
porations, one  John  S.  Jones  became  indebted 
to  the  plaintiff  T.  W.  Otis  in  the  snm  of 
about  $6,000,  for  which  indebtedness  said 
Jones  gave  ills  personal  promissory  note. 
Said  note  was  renewed  from  time  to  time  for 
a  period  of  about  ten  years,  or  until  January 
17,  190&  That  the  consideration  for  sadi 
note  was  the  personal  indebtedness  of  Jolrn 
S.  Jones.  -Tliat  on  or  about  January  17, 
1908,  John  S.  Jones  became  financially  em- 
barrassed and  unable  to  pay  the  said  person- 
al Indebtedness  due  to  plaintlfl  herein,  of 
which  the  plaintiff  and  bis  assignor,  T.  P. 
Otis,  well  knew.  Whereupon  John  S.  Jones, 
T.  P.  Otis,  and  plaintiff  T.  W.  Otis  entered 
into  a  scheme,  confederation,  and  conspiracy 
to  represent  to  the  board  of  directors  of  the 
said  Jessie  Mines  Company  that  said  indebt- 
edness had  been  Incurred  in  purchasing  sup- 
plies and  merchandise  for  said  Jessie  Mines 
Company  during  Its  existence,  when  in  fact 
said  supplies  and  merchandise  had  not  been 
furnished  to  the  said  company  but  to  said 
Jones  personally,  of  which  the  said  parties 
imew;  "that  said  parties  unlawfully  planned 
to  compel  and  force  the  Jessie  Mines  C!om- 
pany  to  pay  the  said  personal  indebtedness  of 
the  said  John  S.  Jones  and  wrongfully,  fraad- 
ulently,  and  falsely  claimed  and  pretended 
that  the  Jessie  Mines  Company  was  obligated 
and  bound  to  assume  in  behalf  of  and  to  pay 
to  said  T.  P.  Otis  and  T.  W.  Otis  the  alleged 
and  pretended  Indebtedness  and  liability 
claimed  and  pretended  to  have  become  due 
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from  Jessie  Bfines  Company  to  T.  W.  Otis 
and  T.  P.  Otis ;  that  the  said  scheme,  con- 
spiracy, and  confederation  was  fraudulently, 
falsely,  and  deceitfully  made  and  entered  Into 
between  said  John  S.  Jones,  T.  W.  Otis,  and 
T.  P.  Otis  to  Impose  an  unjust  and  uncon- 
scionable claim  upon  these  defendants,  which 
these  defendants  had  not  in  any  manner  or 
wise  assumed,  contracted,  or  obligated  them- 
selves to  pay;  that  these  answering  defend- 
ants have  never  received  any  consideration 
whatever  for  the  said  note,  a  copy  of  which 
Is  set  forth  in  the  petition  of  the  plaintiff." 

[1,  2]  The  plaintiff  in  a  reply  to  the  third 
joint  answer  denies  all  and  every  allegation 
of  the  same  in  the  words  of  the  allegation. 
Sucb  a  denial  is  a  "negative  pregnant"  and 
as  a  traverse  is  a  species  of  ambiguity  and 
is  condemned  by  the  old  pleaders.  Qould, 
PL  a  6,  §  30;  Steph.  PI.  336;  Shlpm.  PL 
p.  264.  And  the  Code  states  as  well.  Kay 
v.  Whlttaker,  44  N.  Y.  565;  Young  v.  Catlett, 
6  Duer  (N.  Y.)  437 ;  Blankman  v.  Vallejo,  15 
CaL  638;  Kuhland  v.  Sedgwick,  17  CaL  123; 
Woodworth  V.  B^owlton,  22  CaL  164 ;  Brad- 
bury V.  Comwlse,  46  Oal.  287 ;  Bliss,  Code  PL 
{  382.  In  Young  v.  Catlett,  supra,  the  court 
says:  "This  is  only  a  denial  of  knowledge 
suffldent  to  form  a  beUef  whether  these  facts 
or  allegations  in  the  complaint,  taken  con- 
junctively, are  true." 

The  third  joint  answeti  simply  recites: 
That  on  January  17,  1008,  John  S.  Jones  be- 
came financially  embarrassed  and  was  unable 
to  meet  his  personal  Indebtedness  due  the 
plaintiff,  and  he  with  the  plaintiff  and  T.  P. 
Otis  entered  Into  a  conspiracy  to  represent 
to  the  directors  of  the  Jessie  Mines  Com- 
pany that  such  Indebtedness  had  been  Incur- 
red in  behalf  of  the  Jessie  Mines  Company 
for  supplies  and  merchandise  purchased  by 
Jones,  its  president  and  controlling  stock- 
holder, from  the  plaintiff  for  the  company's 
use  and  benefit,  and  that  the  Jessie  Mines 
Company  was  equitably  bound  to  pay  such 
debt.  That  the  conspiracy  was  fraudulently, 
falsely,  and  deceitfully  entered  Into  to  Im- 
pose an  unjust  and  unconscionable  claim  up- 
on these  defendants.  That  the  defendants 
had  not  in  any  manner  or  wise  assumed,  con- 
tracted, or  obligated  themselves  to  pay. 
Nothing  Is  attempted  to  be  alleged  that  such 
representations  were  ever  made  to  the  di- 
rectors of  the  Jessie  Mines  Company  by  any 
one  in  pursuance  to  the  carrying  out  of  such 
conspiracy,  nor  that  the  note  of  the  Jessie 
Mines  Company  was  made  and  delivered  by 
reason  of  such  representations  in  pursuance 
to  such  conspiracy,  and  hence  a  denial  of 
sucb  redtals  raised  no  material  Issue  for 
trlaL  In  the  answer  the  defendants  allege 
"that  these  answering  defendants  have  never 
received  any  consideration  whatever  for  the 
said  note,  a  copy  of  which  Is  set  forth  in  the 
petition  of  the  plaintiff."  This  allegation 
is  directly  denied  by  the  reply.  The  parties 
and  the  court  treated  this  sufficient  to  raise 
the  Issue  of  no  consideration,  and  this  la 


the  only  issue  of  fact  raised  by  the  pleadings 
for  trial. 

[3]  The  pleadings  adnUt  that  the  Ohio 
Mines  Company  was  organized  for  the  pur- 
pose of  purchasing  all  the  property  of  the 
Jessie  Mines  Company,  and  such  property 
was  paid  for  in  shares  of  stock  of  the  Ohio 
Mines  Company,  Issued  by  it  to  the  stock- 
holders of  the  Jessie  Mines  Company  direct, 
and  in  the  same  number  of  shares  each  stock- 
holder in  the  Jessie  Mines  Company  held  In 
such  company.  In  legal  effect  the  Ohio 
Mines  Company  stepped  into  the  shoes  of  the 
Jessie  Mines  Company.  The  Jessie  Mines 
Company  simply  changed  Its  name  to  that  of 
the  Ohio  Mines  Company  and  possibly  in- 
creased Its  capital  stock.  So  considered  the 
law  will  Impose  upon  the  Ohio  Mines  Com- 
pany all  the  legal  obligations  of  the  Jessie 
Mines  Company  without  regard  to  the  posi- 
tive assumption  by  the  Ohio  Mines  Company 
of  such  obligations.  The  Ohio  Mines  Com- 
pany expressly  assumed  such  obligations  of 
the  Jessie  Mines  Company  as  were  incurred 
in  the  operation  of  the  mines  since  the  or- 
ganization of  the  Jessie  Mines  Company. 
The  question  with  which  we  have  to  deal 
here  is  whether  the  note  In  suit  became  a 
legal  obligation  of  the  Jessie  Mines  Company ; 
if  it  became  such  obligation  the  Ohio  Mines 
Company  is  liable,  otherwise  it  is  not  liable. 

[4]  Plaintiff  in  his  reply  alleges:  That  the 
plaintiff's  assignor,  T.  P.  Otis,  was  the  owner 
and  holder  of  a  note  of  John  S.  Jones  on 
January  17,  1908,  and  on  or  about  that 
date  the  board  of  directors  of  the  Jessie 
Mines  Company  passed  the  resolution  set 
forth  In  the  statement  of  tacts.  That  the  res- 
olution was  adopted  by  a  majority  of  the 
said  board  Independent  of  any  partldpation 
therein  of  John  S.  Jones.  That  pursuant  to 
such  resolution  the  president  of  the  Jessie 
Mines  Company  issued  its  promissory  note  to 
T.  P.  Otis  in  consideration  for  the  personal 
promissory  note  of  John  S.  Jones.  That,  up- 
on the  issuance  of  said  Jessie  Mines  Com- 
pany's note  to  T.  P.  Otis,  he  surrendered  to 
the  Jessie  Mines  Company  the  John  S.  Jones 
note.  That,  at  the  time  T.  P.  Otis  surrender- 
ed to  the  Jessie  Mines  Company  the  John  S. 
Jones  note,  John  S.  Jones  was  solvent,  and 
the  amount  of  the  note  so  surrendered  could 
have  been  recovered  from  the  payor  of  the 
note  in  a  suit  at  law. 

The  question  at  Issue  is  whether  the  Jes- 
sie Mines  Company  received  any  considera- 
tion for  the  note  in  suit  The  plaintiff  con- 
tends that  the  John  S.  Jones  note  was  assign- 
ed to  the  Jessie  Mines  Company  in  exchange 
for  the  note  of  the  company,  and  that  at  the 
time  of  the  exchange  the  Jones  note  was  a 
valuable,  collectible  security.  The  defend- 
ants contend  In  their  pleadings:  That  while 
the  Jones  note  was  exchanged  for  the  note  of 
the  Jessie  Mines  Company,  at  the  time  of 
such  exchange  the  Jones  note  was  of  no 
value,  for  the  reason  it  was  a  personal  ob- 
ligation of  Jones,  and  be  was  financially  em- 
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barrassed  and  nnable  to  pay  tais  personal  lia- 
bilities, and  be  Imposed  tbls  Otis  Uablllty 
upon  tbe  Jessie  Mines  Company.  Tbat,  at 
tbe  time  this  Jessie  Mines  Company  made 
the  exchange  of  notes,  Jones  was  the  presi- 
dent, the  controlling  stockholder,  and  through 
his  powers  over  the  management  of  the  af- 
fairs of  the  Jessie  Mines  Company  he  brought 
about  tbe  exchange  of  notes. 

The  court  finds  aa  a  fact  tbat  T.  P.  Otis 
surrendered  and  re-delivered  to  John  S. 
Jones  his  personal  note,  which  Jones  kept, 
and  did  not  account  therefor  to  tbe  Jessie 
Mtnes  Company.  Tbat  no  consldefratlon 
whatsoever  passed  from  T.  P.  Otis  or  from 
T.  W.  Otis  for  the  Jessie  Mines  Company 
note.  This  Is  a  direct  finding  of  tbe  contest- 
ed Issue  in  the  case  against  the  plaintiff. 
Tbe  appellant  attacks  the  findings  containing 
tbe  above  and  assigns  error  thereon  because 
the  said  findings  are  not  supported  by  the 
evidence. 

John  8.  Jones,  testifying  In  behalf  of  tbe 
plaintiff,  stated  that  he  was  president  and  a 
director  of  the  Jessie  Mines  Company  from 
tbe  time  of  its  organization  until  It  ceased 
doing  business  in  1909  by  transferring  all  Its 
assets  to  the  Ohio  Mines  Company.  He  was 
president  and  a  director  on  January  17,  1908. 
He  purchased  supplies  of  T.  W.  Otis.  The  In- 
debtedness for  the  supplies  was  represented 
by  the  personal  note  of  witness.  This  note 
was  taken  up  by  the  Jessie  Mines  Company. 
"The  Jessie  Mines  Company  Issued  Its  prom- 
issory note  for  this  personal  note  of  mine.  I 
have  testified  that  the  Jessie  Mines  Company 
issued  Its  note  in  payment  of  my  personal 
note  and  delivered  its  note  to  T.  W.  Otis. 
•  •  •  It  was  Issued  to  T.  W.  Otis  and  my 
note  exchanged  for  it  The  JesslQ  Mines 
Company  gave  a  note  in  exchange  for  my 
note  by  order  of  the  board  of  directors."  Tbe 
resolution  appearing  in  the  statement  of 
facts  above  is  then  offered  as  tbe  authority 
for  making  tbe  note.  Then  he  testifies  that 
a  note  of  the  Jessie  Mines  Company  was  ex- 
changed for  his  personal  note  and  thereafter 
the  first  Jessie  Mines  Company's  note  was  ex- 
changed for  a  later  note,  the  note  in  suit.  "I 
issued  the  Jessie  Mines  Company  note,  of 
wblch  this  Is  a  raiewal,  shortly  after  the 
resolution  of  authority  from  the  board  of 
directors.  I  Issued  the  note  by  authority  of 
the  board  of  directors."  The  personal  note 
was  taken  up  by  tbe  company.  At  a  later 
stage  of  tbe  trial  John  S.  Jones  was  further 
examined.  He  states  under  cross-examina- 
tion: "On  January  17,  1908,  when  Jessie 
Mines  Company  gave  Its  note  for  my  person- 
al note  to  Mr.  Otis,  I  got  my  note  back.  I 
think  it  was  destroyed.  I  won't  be  positive 
about  It  It  might  have  It  among  some  of  my 
papers.  I  don't  think  my  personal  note  was 
ever  given  to  the  Jessie  Mines  Company." 
He  further  testifies  as  to  bis  Indebtedness 
to  various  creditors  In  January,  1908,  aggre- 
gating about  $56,000,  beside  this  note  of 
about  $6,200  due  Otis,  and  a  bond  for  $76,- 


000  due  his  children  on  the  Jessie  mine,  ne 
owed  attorney's  fees  for  whldi  he  gave  notes 
to  the  amount  of  $40,000  and  80,000  shares  of 
stock,  owed  $12,000  to  Prescott  people,  and 
100,000  shares  of  stock  was  appropriated  by 
him  to  pay  debts  at  Columbus,  Ohio.  "Was 
not  able  In  January,  1908,  to  pay  these  bills; 
they  were  paid  In  stock;  was  not  able  to 
meet  my  bills  had  tbat  month.  Told  Mr.  OQs 
tbat  I  could  not  pay  his  note  in  the  montb 
of  January,  1908.  Told  him  at  various 
times."  The  only  property  Jones  owned  In 
January,  1908,  was  tbe  property  where  he 
was  worUng  at  the  time  of  tbe  trial  and 
where  his  family  lives.  The  children  hare 
a  mortgage  on  tbat  property.  In  another 
part  of  his  testimony  the  witness  states  tbat 
he  owned  about  900,000  shares  of  stock  at 
that  time.  Witness  stated  that  be  was  wortb 
more  than  $6,000  on  January  17,  1908,  miless 
a  second  mortgage  was  then  in  exlstenca  In 
which  case  It  would  be  a  difficult  matter  to 
collect  tbe  note ;  It  would  be  tbe  same  posi- 
tion to  collect  as  at  present  The  mortgage 
to  the  children  for  $75,000  was  equal  to  the 
amount  tbe  property  would  sell  for  at  cash 
sale.  The  stock  Is  all  tied  up.  Could  not 
sell  any  stock  of  the  Jessie  Mines  Company 
during  January,  1908,  during  this  trouble. 

This  evidence  clearly  preponderates  in 
favor  of  the  contention  of  the  defendants 
tbat  the  note  of  John  S.  Jones  exchanged  (or 
the  note  of  the  Jessie  Mines  Company  was 
worthless,  and  known  to  the  parties  making 
the  exchange  to  be  worthless.  Jones  told 
Otis  he  was  not  able  to  pay  the  note.  Ml  the 
property  owned  by  Jones  was  tied  up  so  that 
an  execution  against  Jones  would  have  been 
Ineffectual  to  collect  a  judgment  upon  tbe 
note.  It  la  equally  clear  from  the  testimony 
of  Jones  and  Otis  tbat  tbe  Jones  note  was 
made  to  settle  an  account  due  Otis  for  snp- 
plles  furnished  Jones  while  be  was  engaged 
In  the  development  of  the  Jessie  mines  pre- 
paratory to  the  organization  of  the  Jessie 
Mines  Company.  Jon^s  testifies  upon  tbat 
question,  and  it  Is  not  contradicted  by  any 
one,  as  follows:  "These  various  accounts  of 
Indebtedness  that  I  owed  to  the  Bank  of 
Arizona,  and  to  Mr.  Otis,  and  the  Bashford- 
Burmlster  Company,  and  anywheres  I  conid 
get  credit,  were  used  In  the  development  of 
the  property.  In  developing  the  mines,  the 
Jessie  mines.  It  was  through  their  kindness 
that  enabled  me  to  develop  the  property,  to 
develop  the  mine  Into  an  engineer's  report, 
Mr.  Warra's  report,  showing  a  value  In  his 
report  In  the  neighborhood  of  $900,000  of  ore 
in  sight.  This  is  what  brought  out  the  prop- 
erty ;  was  the  various  credits  I  received  from 
merchants,  the  Bank  of  Arizona,  and  differ- 
ent ones." 

Tbe  parties  In  their  pleadings  admit  that 
the  date  of  the  Incorporation  of  tbe  Jessie 
Mines  Company  was  In  October,  1901.  OUs 
testifies  on  cross-examination  that  he  first 
obtained  the  John  S.  Jones  note  about  1898. 
He  was  asked:   "When  wer^  these  supplies 

Digitized  by  VjOOQIC 


Alls.) 


STATE  T.  TUCSOK  GAS.  EUSCTRIO  LIGHT  A  POWER  CO. 


781 


farDlshed  to  John  B.  Jones?  Answer:  Same 
time  in  1898."  lie  states  the  supplies  for 
n'tilcli  the  first  note  was  given  were  furnish- 
ed before  1898.  The  evidence  is  clear  that 
the  note  for  the  indebtedness  was  renewed 
from  time  to  time  until  the  note  in  suit  was 
given,  and  no  other  consideration  passed  for 
tbe  renewal  notes  except  the  extension  of  the 
time  for  payment  The  findings  of  the  court 
that  the  note  in  suit  was  without  considera- 
tion to  the  Jessie  Mines  Oomiuuiy  is  fully 
Justified  by  the  evidence. 

Appellant  has  raised  other  questions,  bnt, 
from  the  v^ew  we  have  taken  of  the  case, 
such  questions  are  not  controlling  in  a  dispo- 
sition of  the  appeal,  not  within  the  issues 
raised  by  the  pleadings,  and  a  discussion 
would  only  serve  to  extend  this  opinion  with- 
out material  profit 

The  Judgment  is  afi^med. 

FBANKLIN,  C.  J.,  and  ROSS,  J.,  concur. 


STATE  V.  TUCSON  GAS,  ELECa?RIO 

LIGHT  &  POWER  CO. 

(Supreme   Court  of  Arixona.     Feb.  18,  1914.) 

1.  CoNSTrrtjnoNAi:.  Law  (I  68*)— Cobpoka- 
TiONs  (§  394*)— Ptjbuo  Sbbvick  Corpoba- 
TioNs— Regulation. 

Laws  1912  (Sp.  Sees.)  c.  52,  {  7,  requiring 
pablic  service  corporations  to  sell  water,  elec- 
trical energy,  or  illuminating  gas  by  meter 
measurement,  and  proliibiting  them  from  charg- 
ing for  a  greater  amount  than  actually  furnish- 
ed, conflicts  with  Const  art.  15,  S  3,  giving  tbe 
Corporation  Commission  full  power  to  fix  tbe 
classifications,  rates,  and  charges  of  public  serv- 
ice corporations,  except  that  cities  and  towns 
may  be  authorized  by  tbe  Legislature  to  exer- 
cise supervision  within  their  respective  limits, 
since  the  constitutional  power  given  the  com- 
mission is  not  only  full,  but  exclusive,  except 
in  the  one  instance  wherein  the  Legislature  is 
authorized  to  transfer  such  power  to  cities  and 
towns,  it  excludes  interference  by  tbe  Legisla- 
ture in  every  other  way. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  88  86-88:  Dec.  Dig.  §58; • 
Corporations,  Cent  pig.  i  1576;    Dec.  Dig.  { 

2.  CoNSTiTtJTroNAi-  Law  (8  18*)— Cohbtitu- 

TION — CONSTKTJOTIOIT. 

Since  Const,  art.  15,  8  6,  expressly  author- 
ises the  Legislature  to  enlarge  the  powers  and 
extend  the  duties  of  the  Corporation  Commis- 
sion, but  nowhere  authorizes  it  to  restrict  or 
limit  its  powers,  it  thereby  impliedly  forbids 
the  Legislature  from  exercising  any  of  the  pow- 
ers vested  in  tbe  Commission. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  88  13,  17 ;  Dec  Dig.  8  18.*] 

3.  COSPOBATIONS  (S  394*) — COBFOBAIIOn'  COM- 
MISSION—Po  WEBS. 

Const  art.  15,  8  8,  authorizing  the  Legis- 
lature to  exercise  its  authority  in  the  formma- 
tioo  of  regulations  to  govern  the  interchange 
by  transportation  companies  of  cars,  property, 
and  passengers,  and  section  9,  containing  a 
similar  provision  in  regard  to  telegraph  and 
telei>hone  companies,  do  not  limit  tbe  full  pow- 
er given  by  section  3  to  the  Corporation  Com- 
mission to  fix  rates,  charges,  and  classifications 
for  public  utilities. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1576;    Dec  Dig.  §  394.*] 


4.  COBPOEATIONS  (8  394*)— CoBPOBATlOK  COM- 
MISSION—Po  WEBS. 

Const  art  15,  §  3,  vests  the  Corporation 
Commission  with  full  power,  with  the  command 
to  exercise  it:  (1)  To  prescribe  just  and  rea- 
sonable classifications  to  be  used;  (2)  just  and 
reasonable  rates  and  charges  to  be  made  and 
collected ;  (3)  reasonable  rules,  regulations,  and 
orders  by  which  public  service  corporations 
shall  be  governed  in  the  transactions  of  busi- 
ness within  the  state. 

[Ejd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1576 ;  Dec.  Dig.  8  394.*] 

5.  Corporations  (8  394*)— Cobfobation  Com- 
mission— POWXBS. 

The  functions  of  tbe  Corporation  Commis- 
sion are  neither  legislative,  executive,  nor  Judi- 
cial, but  its  duties  and  powers  pervade  them 
all,  and  it  is  in  fact  another  department  of 
government;  and,  where  it  is  given  exclusive 
power,  it  is  supreme. 

[Ed.  Note.— For  other  cases,  see  Corpotati«>DS, 
Cent  Dig.  8  1576;    Dec.  Dig.  8  394.*] 

Cunningham,  J.,  dissenting. 

Appeal  from  Superior  Court,  Plnla  Cotin- 
ty ;  W.  F.  Cooper,  Judge. 

Prosecution  of  Tucson  Gas,  Electric  Light 
&  Power  Company  for  charging  illegal  rates 
for  gas.  From  a  Judgment  sustaining  defend- 
ant's demurrer,  the  state  appeals.    Affirmed. 

G.  P.  Bullard,  Atty.  Gen.,  and  Geo.  O. 
Hllzinger,  Co.  Atty.,  of  Tucson,  for  the  State. 
S.  L.  Eingan,  of  Tucson,  and  John  M.  Olin, 
of  Madison,  Wis.,  for  appellee. 

ROSS,  J.  The  appellee  is  charged  by  tbe 
Information  with  unlawfully  charging  and 
collecting  from  Alfredo  Durazo  $1  for  illumi- 
nating gas  for  lighting  purposes,  whereas 
the  gas  actually  furnished  him  was  of  the 
value  of  40  cents.  To  the  information  the 
appellee  filed  a  demurrer,  on  the  ground  that 
it  failed  to  state  facts  sufficient  to  consti- 
tute a  crime  or  crffense  under  the  laws  of 
Arizona,  or  at  all.  The  demurrer  was  sus- 
tained, and  the  state  prosecutes  this  appeal 
on  questions  of  law  only. 

The  statute  law  applicable  to  the  case  Is 
found  in  chapter  62,  Laws  First  Special 
Session,  Arizona  1912,  and  section  7  thereof, 
which  reads:  "Sec.  7.  It  shall  be  unlawful 
for  any  person,  firm,  or  corporation,  to  sell 
and  deliver,  charge  and  collect  for,  or  pay 
for,  water,  electrical  energy,  or  illuminating 
gas,  used  or  to  be  used  for  lighting,  heating, 
or  other  commercial  or  domestic  purposes, 
except  by  meter  measurement,  if  tbe  consum- 
er shall  request  that  the  same  be  sold  by 
meter  measurement;  or  to  charge  and  col- 
lect for,  or  pay  for,  a  greater  amount  of  such 
water,  electrical  energy,  or  illuminating  gas, 
than  actually  furnished  during  the  period 
for  which  the  charge  was  made."  The  ques- 
tion is,  may  a  public  service  corporation  es- 
tablish and  collect  a  minimum  rate,  notwith- 
standing this  legislative  expression  to  the 
contrary?  It  is  the  contention  of  appellee 
that  this  legislative  act  is  repugnant  to  the 
Constitution  of  Arizona,  and  void  in  so  far 


*Por  otber  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  t  Am.  Dig.  Key-No.  Series  &  Rep'r  Ind^e;  , 
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as  It  attempts  to  fix  rates  to  be  charged  for 
the  products  named. 

The  provisions  of  the  Constitution  relied, 
on  as  forbidding  this  piece  of  legislation  are 
found  in  article  15  thereof. 

Section  1  creates  the  Corporation  Commis- 
sion and  provides  for  the  election  of  its  mem- 
bers and  their  tenure  of  office. 

Public  service  corporations  are  defined  by 
section  2,  which  reads  as  follows:  "All  cor- 
porations other  than  municipal  engaged  in 
carrying  persons  or  property  for  hire ;  or  in 
furnishing  gas,  oU,  or  electricity  for  light, 
fuel,  or  power;  or  in  furnishing  water  for 
irrigation,  fire  protection,  or  other  public 
purposes;  or  in  furnishing,  for  profit,  hot 
or  cold  air  or  steam  for  beating  or  cooling 
purposes;  or  in  transmitting  messages  or 
furnishing  public  telegraph  or  telephone 
service,  and  all  corporations  other  than  mu- 
nicipal, operating  as  common  carriers,  shall 
be   deemed  public  service  corporations." 

Section  3  defines  the  powers  of  the  Corpo- 
ration Commission,  and  reads:  "The  Corpo- 
ration Commission  shall  have  full  power  to, 
and  shall,  prescribe  Just  and  reasonable  clas- 
sifications to  be  used,  and  Just  and  reason- 
able rates  and  charges  to  be  made  and  col- 
lected, by  public  service  corporations  within 
the  state  for  service  rendered  therein,  and 
make  reasonable  rules,  regulations,  and  or- 
ders, by  which  such  corporations  shall  be 
governed  in  the  transaction  of  business  with- 
in the  state,  and  may  prescribe  the  forms 
of  contracts  and  the  systems  of  keeping  ac- 
counts to  be  used  by  such  corporations  in 
transacting  such  business,  and  make  and 
enforce  reasonable  roles,  regulations,  and 
orders  for  the  convenience,  comfort,  and 
safety,  and  the  preservation  of  the  health,  of 
the  employes  and  patrons  of  such  corpora- 
tions; provided,  that  incorporated  cities  and 
towns  may  be  authorized  by  law  to  exercise 
supervision  over  public  service  corporations 
doing  business  therein,  including  the  regula- 
tion of  rates  and  charges  to  be  made  and 
collected  by  such  corporations ;  provided  fur- 
ther, that  classifications,  rates,  charges, 
rules,  regulations,  orders,  and  forms  or  sys- 
tems prescribed  or  made  by  said  Corporation 
Commission  may  from  time  to  time  be 
amended  or  repealed  by  such  Commission." 

Section  6  provides  that:  "The  lawmaking 
power  may  enlarge  the  powers  and  extend 
the  duties  of  the  Corporation  Commission, 
and  may  prescribe  rules  and  regulations  to 
govern  proceedings  instituted  by  and  before 
it;  but,  until  such  rules  and  regulations  are 
provided  by  law,  the  Commission  may  make 
rules  and  regulations  to  govern  proceedings." 

[1]  Considering  section  3,  it  will  be  notic- 
ed that  the  Corporation  Commission  is  given 
full  power  to  prescribe  Just  and  reasonable 
classifications  and  Just  and  reasonable  rates 
and  charges  to  be  made  and  collected 
by  public  service  corporations.  "Full  pow- 
er," taken  alone  as  the  measure  of  the  Com- 


mission's Jurisdiction,  means  a  complete  and 
perfect  or  plenary  power  over  the  snbject- 
matters  named,  but  it  does  not  necessarily 
mean  exclusive  iwwer.  The  "full  power" 
granted  the  Commission  extends  to  the  fixing 
of  classifications  and  rates  of  all  public 
utilities  operating  in  the  state,  whether  hi 
incorporated  cities  or  not  In  the  absence 
of  legislation  as  contemplated  by  the  pro- 
viso In  section  3,  the  "full  iwwer"  is  a  gen- 
eral grant  or  investiture  of  plenary  power 
in  the  Commission  to  prescribe  classifications 
and  fix  rates  and  charges  for  all  public  serr- 
ioe  corporations  in  the  state.  By  the  provi- 
so this  full  power  and  Jurisdiction  of  the 
Corporation  Commission  to  prescribe  classifi- 
cations and  fix  rates  and  charges  in  incorpo- 
rated cities  and  towns  may  be  transferred  to 
such  municipal  corporations,  if  "authorized 
by  law."  That  is  to  say,  the  Legislatnre 
may,  in  one  case,  exercise  its  power  to  re- 
strict or  limit  the  "full  power"  and  Jurisdic- 
tlou  of  the  Commission  to  prescribe  classifi- 
cations and  fix  rates  and  charges  of  poolic 
service  corporations,  and  that  case  is  partlca- 
larly  and  definitely  pointed  out  The  Consti- 
tution itself  having  thus  named  the  one  in- 
stance that  the  Commission  may  be  shorn  of 
its  "full  power"  to  act  on  rates  and  charges 
and  classifications,  and  reposed  the  authority 
In  the  Legislature  to  divest  that  power  in  the 
one  instance,  the  inevitable  conclusion  is  that 
the  Legislature  could  interfere  with,  or  limit 
the  commission's  powers  In  no  other  in- 
stance. 

"The  expression  of  one  thing  is  the  exclu- 
sion of  another."  "Broom,  in  his  Legal  Max- 
ims, says  that  no  maxim  of  the  law  is  of 
more  general  and  uniform  application;  and 
it  is  never  more  applicable  than  in  the  con- 
struction and  interpretation  of  statutes. 
Whenever  a  statute  limits  a  thing  to  be 
done  in  a  particular  form,  it  necessarily  in- 
cludes in  Itself  a  negative,  viz.,  that  the 
thing  shall  not  be  done  ptherwiae."  19  Cyc 
23. 

We  think  this  maxim  has  a  special  appli- 
cation here.  If  the  Constitution  had  Intend- 
ed that  the  legislative  department  should 
have  unrestricted  power  over  the  Corporation 
Commission,  it  has  failed  to  so  indicate,  but, 
on  the  contrary,  has  definitely  limited  and 
restricted  its  power  to  take  from  the  Com- 
mission the  prescribing  of  classificatians  and 
fixing  rates  and  charges  in  incorporated 
cities  and  towns  only. 

It  was  said  by  Justice  Field,  In  Georgia 
Banking  Co.  v.  Snoith,  128  U.  S.  171,  181,  9 
Sup.  Ct  47,  49  (32  L.  Ed.  37),  that  "the  gen- 
eral purpose  of  a  proviso,  as  is  well  known, 
is  to  except  the  clause  covered  by  it  from 
the  general  provisions  of  a  statute,  or  from 
some  provisions  of  it  or  to  qualli^  the  op- 
eration of  the  statute  in  some  particular." 
The  power  granted  to  the  Coriwration  Com- 
mission by  section  3  of  the  Constitution  to 
supervise,  regulate,  and  control  public  serr- 
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ice  corporations  extends  to  and  covers  all 
sach  corporations  doing  business  In  the  stata 
However,  tills  power  .may  be  given  over  to 
incorporated  cittes  and  towns  by  proper 
legislative  action,  eltber  by  tbe  I«glslatare 
or  the  people.  If  the  lawmaking  power  of 
the  state  can  transfer  this  power  of  regala- 
ti<m  and  control  from  the  Corporation  Com- 
mlselon  to  cities  and  towns,  only  by  virtne  of 
the  direct  grant  of  authority  to  do  so,  as 
contained  in  the  proviso,  it  would  seem  to 
follow  that  the  Legislature  is  powerleea  to 
prescribe  classiflcations,  rates,  charges,  rules, 
regulations,  and  orders  by  which  public  serv- 
ice corporations  shall  be  governed.  And  if 
the  proviso  is  not  a  restriction  upon  the  law- 
making body,  why  was  It  Inserted  la  the  Con- 
stitution? If  the  lawmaking  body  of  the 
st&te  has  the  power  of  supervision,  regula- 
tion, and  control,  Including  the  fixing  of 
rates  and  charges,  over  public  atUitles,  as  is 
contended  by  appellant,  then  the  proviso 
serves  no  purpose  whatever.  It  is  clear  with- 
out the  proviso  the  grant  to  the  Corporation 
Commission  is  full  and  complete  power  to 
act  In  the  premises,  and  the  force  and  effect 
of  the  proviso,  when  vitalized  by  legislation, 
is  to  transfer  the  power  to  Incorporated  cities 
and  towns  to  regulate,  supervise,  and  control 
public  service  corporations  doing  business 
therein.  Including  the  fixing  of  rates  and 
charges  to  be  made  and  collected.  We  think 
the  proviso  strengthens  the  general  grant  of 
power  to  the  Corporation  Commission  and, 
in  effect,  makes  its  authority  exclusive  and 
supreme,  except  in  the  matter  of  home  rule 
to  cities  and  towns. 

To  this  point  we  have  directed  our  discus- 
sion to  the  first  proviso  of  section  3,  supra. 
The  second  proviso  of  tliat  section  is  "that 
classiflcations,  rates,  rules,  regulations,  or- 
ders and  forms  or  systems  prescribed  or 
made  by  said  Corporation  Commission  may 
from  time  to  time  be  amended  or  repealed  by 
such  Commission."  The  Commission  shall 
not  only  have  the  full  power  to  act  in  the 
premises,  but,  having  acted,  it  only  may 
amend  and  repeal  its  action.  As  is  hereafter 
shown,  we  think  this  must  be  true,  or  else 
there  would  exist  no  paramount  authority 
over  the  matter  of  regulating  and  supervis- 
ing public  service  corporations.  It  is  a  nec- 
essary rule  of  construction  in  order  to  avoid 
a  conflict  qf  authority  and  preserve  uniform- 
ity of  regulation  and  supervision. 

[2]  The  maxim  "expressio  vniu9  est  e»- 
clugio  altertus"  bears  with  equal  force  upon 
section  6  of  the  Constitution  above  quoted. 
By  It  "the  lawmaking  power  may  enlarge 
the  powers  and  extend  the  duties  of  the  Cor- 
poration Commission,"  but  nowhere  in  that 
Instrument  is  the  Legislature  empowered  to 
restrict  or  limit  its  powers  except  in  the  one 
instance  above  discussed  and  in  the  matter 
of  free  or  reduced  transportation.  The  Con- 
stitution, having  In  express  terms  authorized 
the  Legislature  to  enlarge  the  powers  and 
extend  the  duties  of  the  Commission,  Im- 


pliedly forbids  the  Legislature  from  exercis- 
ing any  of  the  powers  vested  in  the  Commis- 
sion (such  as  flxing  rates  and  charges) 
that  would  have  the  effect  of  lessening  or 
decreasing  the  Commission's  powers.  For, 
granting  the  power  in  the  Legislature  to  pre- 
scribe classiflcations  and  flx  rates  and  charg- 
es to  be  made  and  collected  by  public  serv- 
ice corporations  for  services  rendered,  it 
would  carry  with  it  ex  necessitate  the  power 
to  supplant  all  the  functions  of  the  Commis- 
sion, for,  the  power  being  conceded,  it  would 
be  unlimited.  Thus  we  might  have  a  consti- 
tutional body  In  name  only.  Or,  if  the  Com- 
mlBsion  may  and  shall  prescribe  classifica- 
tions and  fix  rates  and  charges,  and  the  Leg- 
islature may  do  the  same  thing,  public  serv- 
ice corporations  would  be  placed  in  the  em- 
barrassing dilemma  of  trying  to  follow  the 
classifications,  rates,  and  charges  of  two  su- 
pervising authorities,  an  impossibility  where 
the  classifications,  rates,  and  charges  differ. 
In  the  latter  case  conflict  of  authority  and 
power  would  exist,  and  confusion  and  uncer- 
tainty would  result  in  the  administration  of 
the  law.  In  the  former  case  the  Corporation 
Commission  would  become  a  useless  body.  If 
the  Legislature  chose  to  make  it  so  by  exer- 
cising its  powers. 

Article  15  of  our  Constitution  is  unique  in 
that  no  other  state  has  given  its  Commis- 
sion, by  whatever  name  called,  so  extensive 
power  and  Jurisdiction.  Willie  it  seems  to 
be  somewhat  patterned  after  the  Virginia. 
Constitution  of  1902  (article  12,  §§  155,  156 
[Code  1904,  pp.  ccl,  cell])  and  the  Oklahoma 
Constitution  (article  9,  §S  15-18)  its  powers 
of  supervision,  regulation,  and  control  ex- 
tend practically  to  all  public  utilities,  where- 
as the  Constitutions  of  the  latter  states  grant 
this  power  over  transportation  and  trans- 
mission companies  only.  The  Constitutions 
of  Virginia  and  Oklahoma  provide  that  "the 
authority  of  the  commission  (subject  to  re- 
view on  appeal)  to  prescribe  rates,  charges, 
and  classifications  of  traffic,  for  transporta- 
tion and  transmission  companies,  shall  be 
paramount;  but  Its  authority  to  prescribe 
any  other  rules,  regulations,  or  requirements 
for  corporations  or  other  persons  shall  be 
subject  to  the  superior  authority  of  the  Leg- 
islature to  legislate  thereon  by  general  laws." 
This  provision  In  those  Constitutions  clearly 
reserves  to  the  legislative  department  the 
power  to  regulate  and  flx  rates,  charges,  and 
classifications  to  be  made  and  collected  by  - 
transportation  and  transmission  companies, 
and,  in  the  absence  of  action  by  the  Commis- 
sion, such  rates,  charges,  and  classifications 
would  be  the  law.  But  if  both  the  Commis- 
sion and  the  Legislature  should  fix  rates, 
charges,  and  classifications,  then  the  legisla- 
tive act  would  have  to  give  place  to  the  ac- 
tion of  the  Commission.  This  Is  not  true  of 
the  provisions  of  the  Arizona  Constitution, 
for  it  falls  to  provide  a  paramount  authority 
In  the  Legislature  or  In  the  Commission,  and 
yet  there  should  be  such  paramount  or  ex- 
Digitized  by  CjOOQIC 


784 


188  PAOinC  BEPORTEB 


(Ariz. 


elusive  anthority  In  the  one  or  the  other  If 
harmony  and  symmetry  are  desired  and  had 
In  the  supervision,  regulation,  and  control 
of  public  utilities  as  to  rates,  charges,  and 
classifications. 

"The  Corporation  Commission  shall  have 
full  power  to,  and  shall  •  •  *  make  rea- 
sonable rules,  regulations,  and  orders,  by 
which  such  corporations  ahall  he  governed  in 
the  transaction  of  business  within  the  state. 
•  •  •  "  This  language  in  section  3,  supra, 
is  not  merely  directory,  but  mandatory,  and, 
except  where  the  Oonstltntlon  may  in  other 
places  give  the  power  to  the  Legislature  to 
prescribe  roles,  regulations,  and  orders  by 
which  corporations  8^11  be  governed,  vests 
the  exclusive  power  to  do  so  in  the  Commis- 
sion. Where  the  Constitution  has  said  that 
public  service  corporations  shall  be  governed 
by  the  Corporation  Commission  in  a  given 
respect,  it  is  the  last,  the  highest,  and  con- 
trolling fundamental  law  as  to  that  matter. 
No  act  of  the  Legislature,  for  it  must  pro- 
ceed in  accordance  with  the  terms  of  the 
Constitution,  can  exercise  the  power,  or  place 
it  elsewhere. 

Idmltations  upon  the  power  of  the  Legisla- 
ture to  legislate,  concerning  the  Corporation 
Commission  and  its  duties  and  powers,  are 
found  in  section  6,  supra,  wherein  it  is  pro- 
vided that  the  lawmaking  body  may  enlarge 
its  powers  and  extend  Its  duties  and  prescribe 
rules  and  regulations  to  govern  proceedings 
-  instituted  by  and  before  it  If  the  framers 
of  the  Constitution  bad  intended  that  the 
Legislature  could  do  other  than  "enlarge  its 
powers  and  extend  its  duties,"  how  easy  it 
would  have  been  to  have  Inserted  in  this  sec- 
tion that  power  by  appropriate  words,  such 
as  the  "lawmaking  power  may  enlarge,  limit 
or  restrict  the  powers  and  extend  or  limit 
and  restrict  the  duties  of  the  Commission." 
The  words  actually  used  in  this  connection 
Included  in  themselves  the  negative,  "that  the 
thing  shall  not  be  done  otherwise." 

It  was  clearly  the  policy  of  the  framers  of 
the  Constitution,  and  the  people  in  adopting 
It,  to  take  the  powers  of  supervision,  regula- 
tion, and  control  of  public  utilities  from  the 
legislative  branch  and  vest  them  in  the  Cor- 
poration Commission,  whose  powers  and  Ju- 
risdiction are  sui  generis,  and  whose  func- 
tions in  the  aggregate  necessarily  in  their 
very  nature  comprehend  those  which  ordina- 
rily are  separately  vested  in  the  legislative. 
Judicial,  and  executive  departments  of  gov- 
ernment, respectively.  From  this  fixed,  defi- 
nite and  certain  policy,  as  found  in  the  Con- 
stitution, of  imposing  such  powers  in  the  Com- 
mission, there  arises  an  inhibition  against 
their  exercise  by  the  Legislature  as  insuper- 
able as  if  expressly  prohibited  to  it 

Beatty,  Chief  Justice,  in  State  v.  Hallock, 
14  Nev.  202,  205,  33  Am.  Rep.  559,  561,  in 
discussing  constitutional  policy  and  prohibi- 
tion by  implication,  said:  "It  is  true  that 
the  Constitution  does  not  expressly  inhibit 


the  power  wlilch  the  Legislature  has  as- 
sumed to  exercise,  but  an  express  inhibitioD 
is  not  necessary.  The  affirmation  of  a  dis- 
tinct policy  upon  any  specific  point  In  a  state 
Constitution  implies  the  negation  of  any  pow- 
er in  the  Legislature  to  establish  a  different 
policy.  'Every  positive  direction  contains  an 
implication  against  anything  contrary  tcT  it 
which  would  frustrate  or  disappoint  the  pur- 
pose of  that  provision.  The  frame  of  the 
government,  the  grant  of  legislative  power 
itself,  the  organization  of  the  executive  an- 
thority, the  erection  of  the  principal  courts 
of  Justice,  create  implied  limitations  upon 
the  lawmaking  authority  as  strong  as  though 
a  negative  was  expressed  in  each  instance.' 
People  V.  Draper,  15  N.  Y.  544.  The  pre- 
sumption is  always  tliat  the  positive  provi- 
sions of  a  Constitution  are  mandatory  and 
not  merely  directory  (Cooley's  Const  Llm.  78, 
79),  and  there  is  nothing  to  overthrow  this 
presumption  with  respect  to  the  provisloiis 
under  discussion." 

[3]  Section  8  provides  that  the  Legislatare 
may  exercise  its  authority  in  the  formulatioD 
of  regulations  to  govern  the  interchange,  by 
transportation  companies  with  each  other,  of 
cars,  property,  and  passengers. 

Section  9  has  a  similar  provision  in  regard 
to  telegraph  and  telephone  Unes  and  their 
relation  to  other  companies  engaged  in  the 
same  character  of  business. 

Section  12  provides  that  all  charges  for 
services  by  public  service  corporations  shall 
be  Just  and  reasonable  and  not  discrimina- 
tory, except  that  the  granting  of  free  and 
reduced  rate  transportation  "may  be  author- 
ized by  law  or  by  the  Corporation  Commis- 
sion" to  certain  designated  classes  of  per- 
sons. 

Sections  8  and  9  do  not,  in  the  least,  limit 
the  "full  power"  of  the  Commission  to  fix 
rates  and  charges  and  classifications  for  pub- 
lic utilities,  as  they  only  undertake  definitely 
to  name  instances  in  which  the  action  and 
conduct  of  such  corporations  must  conform  to 
"such  rules  and  regulations  as  shall  be  pre- 
scribed by  the  Corporation  Commission,  or  by 
law,"  and  the  exception  in.  section  12  em- 
phasizes the  general  rule  of  exclusive  power 
in  the  Commission  to  fix  rates,  charges,  and 
classifications. 

In  order  that  the  Corporation  Conmilssion 
might  act  intelligently,  Justly,  and  fairly  be- 
tween the  public  service  corporations  do- 
ing business  in  the  state  and  the  general  pub- 
lic, section  14  was  written  into  the  Constitu- 
tion, which  section  reads :  "The  Corporation 
Commission  shall,  to  aid  it  In  the  proper  dis- 
charge of  its  duties,  ascertain  the  fair  valne 
of  the  property  within  the  state  of  every 
public  service  corporation  doing  business 
therein;  and  every  public  service  corpora- 
tion doing  business  within  the  state  shall  tar- 
Dish  to  the  Commission  all  evidence  in  Its 
possession,  and  all  assistance  In  its  power, 
requested  by  the  Commission  in  aid  of  the 
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determination  of  the  valae  of  the  property 
witbln  tbe  state  of  such  public  service  corpo- 
ration." The  "fair  value  of  the  property"  of 
public  service  corporations  Is  tbe  recognized 
basis  upon  which  rates  and  charges  for  serv- 
ices rendered  should  be  made,  and  It  is  made 
tbe  duty  of  the  Commission  to  ascertain  such 
value,  not  for  legislative  use,  but  for  its  own 
use.  In  arriving  at  Just  and  reasonable  rates 
and  charges,  and  to  that  end  the  public  serv- 
ice corporations  are  required  to  furnish  the 
Commission  all  the  assistance  in  their  power. 

Section  16  provides  for  the  imposition  of 
a  fine  of  not  less  than  $100,  and  not  more 
than  $5,000,  for  each  violation  of  any  rule, 
regulation,  order,  or  decision  of  the  Ck>rpo- 
ration  Commission,  to  be  recovered  before 
any  court  of  competent  Jurisdiction;  and  sec- 
tion 19  empowers  and  authorhses  the  commis- 
sion to  enforce  its  rules,  regnlations,  and  or- 
ders by  the  imposition  of  such  fines  as  it 
deems  Just,  within  the  limitations  of  section 
16  of  article  16. 

[4]  The  Corporation  Commission,  there- 
fore, has  been  vested  by  section  8,  supra, 
with  full  power,  with  the  command  to  exer- 
cise it:  (1)  To  prescribe  Just  and  reasonable 
classifications  to  be  used;  (2)  Just  and  rea- 
sonable rates  and  charges  to  be  made  and 
collected;  (S)  reasonable  rules,  regulations, 
and  orders  by  which  public  service  corpora- 
tloDB  "thall  be  governed  in  the»tran»acti<m 
0/  btwiMM*  tcithin  the  state." 

Section  32,  art.  2,  is:  "The  provisions  of 
this  Constitution  are  mandatory,  unless  by 
express  words  they  are  declared  to  be  other- 
wise." The  language  of  section  3,  supra.  Is, 
in  effect,  that  public  service  corporations 
"thall  be  governed  in  the  transaction  of  busi- 
ness within  the  state,"  by  the  dasslflcations, 
rates,  charges,  roles,  regulations,  and  orders 
of  the  Corporation  Commission,  and  in  these 
particularly  named  matters  public  utilities 
operating  In  tbe  state  cannot  be  governed  by 
legislative  act,  except  In  so  far  as  the  Con- 
Btitntion  Itself  has  authorized  the  lawmaking 
body  to  modify  the  grant  of  power  to  the 
Commission. 

We  think  we  have  fully  shown  that  the 
Oonstitntion  has.  In  no  place,  except  in  the 
provision  for  home  role  to  Incorporated  cities 
and  towns,  and  free  or  reduced  transporta- 
tion to  certain  enumerated  classes,  limited, 
restricted,  or  modified  the  "full  power"  grant- 
ed the  Commission  by  section  3. 

Section  6  of  article  15  provides,  that  "the 
Corporation  Commission  shall  have  the  sole 
power  to  Issue  certificates  of  incorporation 
to  companies  organizing  under  the  laws  of 
this  state,  and  to  issue  licenses  to  foreign 
corporations  to  do  business  in  this  state,  as 
n>ay  be  prescribed  by  law,"  but  this  grant  of 
exclusive  power  to  the  Commission  Is  not 
more  imperative  or  mandatory  than  the  lan- 
guage in  section  3,  which  provides  that  the 
Commission  shall  have  full  power  to  and 
thall  flx  rates,  charges,  classifications,  rales, 
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and  regnlations  by  which  puUlc  service  cor- 
porations "sJmU  be  governed  in  the  trans- 
action of  business  within  the  state."  This 
"sole  power"  of  life  over  domestic  corpora- 
tions, and  "sole  power"  to  qualify  foreign 
corporations  to  do  business  In  this  state,  giv- 
en to  our  Commission,  are  not  to  be  found 
in  the  Constitution  of  any  other  state. 

[S]  Article  3  of  the  Arizona  Constitution 
reads:  "The  powers  of  the  government  of 
the  state  of  Arizona  shall  be  divided  into 
three  separate  departmoits,  tbe  legislative, 
the  executive,  and  the  Judicial;  and,  except 
as  provided  in  this  Constitution,  such  depart- 
ments shall  be  separate  and  distinct,  and 
no  one  of  such  departments  shall  exercise 
the  powers  properly  belonging  to  either  of 
the  others."  The  functions  of  the  Corpora- 
tion Commission  are  not  confined  to  any  of 
the  three  departments  named,  but  its  duties 
and  powers  pervade  them  all;  hence  the 
provision  "except  as  provided  in  this  Consti- 
tution, such  departments  shall  be  separate 
and  distinct" 

In  St.  Louis  &  3.  F.  B.  Co.  v.  WUllams,  25 
OkL  662,  66S,  107  Pac.  428,  430,  the  Supreme 
Court  of  Oklahoma  has  said  of  its  Corpora- 
tion Commission  that,  it  "is  Invested  with 
extraordinary  powers,  bd.ng  authorized  to 
exercise,  not  only  legislative,  but  also  ex- 
ecutive, administrative,  aud  Judicial,  pow- 
ers." Calumet  Service  Co.  v.  City  of  Chil- 
ton, 148  Wis.  334,  136  N.  W.  131,  143. 

Whatever  the  reasons  and  Influences  that 
may  have  prompted  the  framers  of  the  Con- 
stitution to  endow  the  Corporation  Commis- 
sion with  such  extraordinary  and  unusual 
powers,  It  is  a  well-known  fact  that  there 
has  long  existed  a  deep-rooted  dissatisfac- 
tion with  the  results  obtained  through  the 
Legislatures  of  the  county  in  their  efforts  to 
adjust  and  regulate  rates. and  classifications 
between  the  general  public  and  public  service 
corporations.  While  the  power  to  control 
and  regulate  those  matters  by  the  lawmaking 
Itody  has  been  frequently  upheld,  the  lack 
of  full  Information  on  the  part  of  the  legis- 
lator, and  inadequacy  of  time  and  means  of 
investigation,  have  tended  to  foster  litigation, 
with  the  result  of  suspending  and  often  of 
defeaung  the  object  aimed  at,  ratner  than  to 
secure  Just  and  reasonable  classifications, 
rates,  charges,  and  regulations.  The  un- 
wisdom and  impracticability  of  imposing  up- 
on the  courts,  in  the  first  Instance,  this  kind 
of  litigation  has  frequently  been  adverted  to 
by  the  courts.  One  court  used  this  language : 
"It  is  utterly  impossible  for  a  court  to  hear 
all  cases  similar  to  this,  which  requires  from 
one  to  three  months  to  hear  the  evidence, 
after  the  Issues  are  formed.  If  this  court 
were  to  do  nothing  else,  it  could  not  person- 
ally hear  all  such  cases.  •  •  •  Some  of 
the  states,  like  New  York,  Massachusetts,  and 
Wisconsin,  have  state  commissions  of  com- 
petent men,  who  give  public  hearings,  and 
who  do  nothing  behind  doors,  nor  In  secrecy 
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— a  commission  with  no  member  interested 
as  a  taxpayer  of  the  city  and  with  no  mem- 
ber subject  to  influences  other  than  the  as- 
certaining of  the  truth  and  the  facts.  Rates 
are  thus  fixed  with  which  most  fair-minded 
people  are  ready  to  acquiesce.  It  is  strange 
that  we  have  no  such  legislation  and  no  such 
commission  in  Iowa."  Des  Moines  Water 
Co.  V.  City  of  Des  Moines  (C.  C.)  192  Fed. 
198,  195.  The  same  court  in  Des  Moines  Gas 
Co.  T.  City  of  Des  Moines  (D.  C.)  199  Fed. 
204,  205,  again  said:  "Much  of  this  kind 
of  litigation,  and  practically  all  of  the  ex- 
pense, would  be  avoided,  if  Iowa,  like  so 
many  of  the  other,  including  some  neighbor- 
ing, states,  had  an  Impartial  and  nonresident 
commission  or  tribunal,  with  power  to  fix 
these  rates  at  a  public  hearing,  and  all  in- 
terested parties  present,  with  the  tribunal 
selecting  its  own  engineers,  auditors,  and  ac- 
countants." 

The  framers  of  the  Constitution  were  fully 
informed  as  to  the  chaotic  conditions  exist- 
ing. They  knew  the  evil,  and  sought  to  cor- 
rect it  In  the  fundamental  law  of  the  state 
by  constituting  the  Corporation  Commission 
a  body  empowered  and  authorized  by  that 
Instrument  to  exercise  not  only  legislative 
but  the  Judicial,  administrative,  and  execu- 
tive functions  of  the  government.  While  It 
is  not  so  named,  it  is,  in  fact,  another  de- 
IMirtment  of  government,  with  powers  and 
duties  as  well  defined  as  any  branch  of  the 
government,  and  where  it  is  given  exclusive 
Ijower  it  is  supreme.  Its  exclusive  field  may 
not  be  Invaded  by  either  the  courts,  the  legis- 
lative, or  executive. 

In  matters  of  controversy  and  dispute  be- 
tween public  service  corporations  and  their 
patrons  the  Commission  is  fully  equipped  for 
thorough  Investigation.  It  has  the  power  at 
its  pleasure  to  employ  such  officers,  experts, 
engineers,  statisticians,  accountants,  inspec- 
tors, clerks,  and  employes  as  it  may  deem 
necessary  in  the  performance  of  Its  duties 
and  the  exercise  of  its  powers.  Section  6,  c. 
90,  Laws  1st  Sess.  1912.  Its  findings  of  t&ct 
are  made  conclusive  evidence  of  the  facts 
therein  stated  in  any  action  or  proceeding  or 
hearing  before  the  Commission  or  any  court 
between  the  same  parties,  involving  the  same 
subject-matter.     Section  70,  Id. 

The  facility  afl^orded  the  Commission  to 
probe  disputes  involving  the  classifications, 
rates,  charges,  mles,  and  regulations  of  pub- 
lic utilities  ought  to  result  in  fair  and  rea- 
sonable adjustments  of  such  controversies, 
but  should  either  the  consumer  or  the  pro- 
ducer be  dissatisfied.  Its  labors  in  gathering 
the  testimony  will  greatly  aid  the  courts,  if 
appealed  to. 

The  office  of  the  Commission  is  always 
open  to  receive  and  investigate  complaints, 
except  on  legal  holidays  and  nonjudicial 
days. 

We  are  of  the  opinion  that  the  people,  by 
their  Constitution,  have  said,  In  plain  and 


unequivocal  language,  that  "the  Corporation 
Commission  shall  have  full  power  to,  and 
shall,  prescribe  Just  and  reasonable  dassl- 
flcatlons  to  be  used,  and  Just  and  reasonable 
rate6  and  charges  to  be  collected,  by  public 
service  corporations  within  the  state  for 
services  rendered  therein  and  (shall)  make 
reasonable  mles,  regulations,  and  orders,  b; 
which  such  corporations  shall  be  governed 
In  the  transaction  of  business  within  the 
state,"  and  that  the  power  therein  granted  to 
the  Commission  is  exdusive,  and  not  to  be 
exercised  by  the  Legislature.  For  if  "sacb 
corporations"  "sKaU  be  governed  in  the  tran- 
saction of  business"  by  the  Commission  lu 
the  enumerated  matters,  there  is  an  implied 
exclusion  of  power  In  any  other  body  or  de- 
partment to  prescribe  dasslflcatlons,  rates, 
charges,  rules,  regulations,  or  orders. 

As  above  said,  no  other  state  in  the  Onion 
has  placed  such  extraordinary  power  In  Its 
Corporation  Commission,  but  that  is  no  rea- 
son for  rejecting  or  repudiating,  by  construc- 
tion or  otherwise,  the  power  and  authority 
given  this  tx>dy  by  our  Constitution.  It  is 
to  be  remembered  that  the  framers,  and  tbe 
people  who  adopted  It,  designed  that  our  Con- 
stitution atiandon  the  beaten  path  of  prece- 
dents in  Constitution-making,  and  handle 
modem  problems  and  conditions  by  advanc- 
ed and  up-to-date  methods  and  formulas. 
The  supervision  and  control  of  public  utilities 
has  ever  been,  and  probably  always  will  be. 
one  of  the  most  vexations  as  well  as  vital 
questions  of  government  All  persons  agree 
that  the  capital  Invested  in  public  service 
should  receive  reasonable  remuneration,  and 
that  the  services  rendered  should  be  efficient 
and  practicable  and  to  all  patrons  upon  equal 
terms  and  conditions.  With  a  full  knowledge 
that  these  things  had  not  been  accompUsbed 
under  the  laws  heretofore  existing  in  tbls 
and -other  Jurisdictions,  the  people  in  tbeir 
fundamental  law  created  the  CorporatloD 
Commission,  and  clothed  It  with  full  power  to 
Investigate,  hear,  and  determine  disputes  and 
controversies  between  public  utility  com- 
panies and  the  general  pubUc.  This  was 
done  primarily  for  the  Interest  of  the  con- 
sumer. If  he  is  dissatisfied  with  the  rates 
and  charges  exacted  of  him  by  his  pabllc 
service  corporation,  he  may  file  his  complaint 
with  the  Commission  and  secure  an  investi- 
gation and  determination  of  the  wrong  charg- 
ed. With  trained,  capable,  and  conscIentioDS 
commissioners,  it  is  fair  to  assume  that  be 
will  be  granted  a  speedy  hearing  and  a  rea- 
sonable adjustment  of  his  complaint 

While  the  Legislature  had  no  power  under 
the  Constitution  to  do  what  it  undertook  to 
do  in  section  7  of  chapter  52,  tbe  Corporation 
Commission  not  only'  has  the  jMwer  to  do  it, 
but  is  afforded  every  facility  for  its  intelli- 
gent execution.  The  commission,  upon  appli- 
cation or  upon  its  own  motion,  notice,  and 
hearing,  possesses  the  power  to  require  il- 
luminating gas  to  be  sold  by  meter  measure- 
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ment,  and  may  forbid  the  gas  company  from 
charging  and  collecting  for  a  greater  amount 
of  gas  "than  actually  furnished  during  the 
period  for  which  the  charge  Is  made,"  if  the' 
facts  In  the  case  show  that  such  charge  is 
just  and  reasonable.  Indeed,  if  the  Commis- 
sion's findings  of  fact,  in  a  given  case,  would 
support  such  a  decision,  we  can  see  no  rea- 
son why  the  very  language  of  section  7  might 
not  be  used  as  the  expression  of  its  Judg- 
ment. The  Commission  is  not  bound  to  rec- 
ognize and  prescribe  minimum  rates,  unless 
the  situation  requires  it.  In  order  that  the 
rates  be  just  and  reasonable. 
Judgment  sustaining  demurrer  is  affirmed. 

FRANKLIN,  C.  J.,  concurs. 

CUNNINGHAM,  J.  (dissenting).  The  re- 
spondent was  informed  against,  charging  that 
It  had  furnished,  as  a  public  service  corpora- 
tion, to  one  A.  Dnrazo  200  cubic  feet  of  illumi- 
nating gas,  for  which  it  had  charged  and  col- 
lected at  a  rate  charge  for  600  cubic  feet  of 
gas,  thereby  charging  and  collecting  as  for 
500  cubic  feet,  when  in  fact  only  200  cubic 
feet  were  actually  furnished,  and  said  200 
cubic  feet  were  worth  40  cents.  The  infor- 
mation was  based  upon  section  7  of  chapter 
o2  of  the  First  Special  Session  of  the  First 
State  Legislature^  approved  June  19,  1912, 
page  147  of  said  laws.  The  statute  Is  as 
follows:  "It  shall  be  unlawful  for  any  per- 
son, fixva,  or  corporation,  to  sell  and  deliver, 
charge  and  collect  for,  or  pay  for,  water,  elec- 
trical energy,  or  illuminating  gas,  used  or  to 
be  used  for  lighting,  heating,  or  other  com- 
mercial or  domestic  purposes,  except  by 
meter  measurement,  if  the  consumer  shall  re- 
quest that  the  same  be  sold  by  meter  meas- 
ureihent ;  or  to  charge  and  collect  for,  or  pay 
for,  a  greater  amount  of  such  water,  electri- 
cal energy,  or  illuminating  gas,  than  actual- 
ly famished  during  the  period  for  which 
the  charge  was  made ;  •  •  *  "  Section  11 
of  said  chapter  52  prescribes  the  penalty. 
To  the  information  the  defendant  corpora- 
tion filed  a  demurrer  upon  the  grounds  that 
said  section  7  is  in  conflict  with  the  Constitu- 
tion, article  15,  and  void.  The  demurrer  was 
sustained  by  the  court,  and  the  information 
was  dismissed.  The  state  has  appealed  and 
assigned  these  rulings  as  error. 

The  question  raised  is  whether  the  statute 
in  question  conflicts  with  the  Constitution, 
or.  In  other  words,  does  the  Constitution  pro- 
hibit the  Legislature  from  enacting  laws 
regulating  the  rates  and  charges  that  a  pub- 
lic service  corporation  may  enforce  for  its 
services  rendered  to  its  customers  using  Its 
product?  It  is  contended  by  respondent  that 
the  Constitution,  article  15,  has  Invested  the 
Corporation  Commission  with  the  exclusive 
power  to  prescribe  rates  and  charges  for  the 
government  of  all  public  service  corporations. 
Section  3  of  article  15  of  the  Constitution 


provides  that:  "The  Corporation  Commis- 
sion shall  have  i^nll  power  to,  and  shall,  pre- 
scribe Just  and  reasonable  classifications  to 
be  used,  and  Just  and  reasonable  rates  and 
charges  to  be  made  and  collected,  by  public 
service  corporations  within  the  state  for 
service  rendered  therein,  and  make  reason- 
able rules,  regulations,  and  orders,  by  which 
such  corporations  shall  be  governed  In  the 
transaction  of  business  within  the  state. 
•  •  •  "  This  language  is  susceptible  of  no 
interpretation.  The  Corporation  Commission 
is  given  all  the  ipowers  required  to  prescribe 
"Just  and  reasonable  dassiflcatlons  to  be 
used,"  and  to  prescribe  "Just  and  reasonable 
rates  and  charges  to  be  made  and  collected" 
by  public  service  coriwrations,  and  the  Con- 
stitution commands  that  the  Ciorporatlon 
Commission  "shall"  prescribe  such  Just  and 
reasonable  classifications  and  rates  and 
charges.  Thus  far  the  imwers  and  duties  of 
the  Corporation  Commission  are  clear. 

Section  2  of  article  14  of  the  Constitution 
requires  corporations  to  be  formed  under 
general  laws,  and  continues:  "Laws  relating 
to  corporations  may  be  altered,  amended,  or 
repealed  at  any  time,  and  all  corporations 
doing  business  in  this  state  may,  as  to  such 
business,  be  regulated,  limited,  and  restrain- 
ed by  law."  No  one  will  deny  the  legislative 
power  the  ■  right  to  enact  laws  regulating, 
limiting,  or  restraining  the  business  of  cor- 
porations In  generaL  Public  service  corpora- 
tions in  existence  at  the  time  of  the  admis- 
sion of  this  state  Into  the  Union  are  denied 
the  benefits  of  any  future  legislation,  except 
on  condition  of  complete  acceptance  of  all 
provisions  of  the  Constitution  applicable  to 
public  service  corporations,  by  section  15  of 
article  15  of  the  Constitution,  clearly  Indicat- 
ing a  legislative  intent  of  the  framers  of  the 
Constitution  and  of  the  people  adopting  it  to 
retain  some  power  In  the  legislative  depart- 
ment of  the  state  to  legislate  relative  to  pub- 
lic service  corporations.  The  express  limita- 
tions opon  the  power  of  the  legislative  au-  , 
thority  of  the  state  are  prescribed  by  article 
4,  subdivision  2  of  the  Constitution,  and  I 
fail  to  find  therein  any  express  prohibition 
upon  the  Legislature  from  enacting  any  law 
limiting,  regulating,  or  restraining  the  busi- 
ness of  public  service  corporations.  Such 
subjects  are  proper  subjects  of  legislation. 
If  this  proposition  is  correct,  and  I  am  con- 
fident that  It  is  correct,  then  no  conflict  exists 
between  the  statute  and  the  constitutional 
provision  empowering  and  commanding  the 
Corporation  Commission  to  make  classifica- 
tions, prescribe  rates  and  charges,  and  other- 
wise regulate  the  business  of  public  service 
corporations,  simply  because  the  Corporation 
Commission  is  likewise  invested  with  the  same 
power  in  that  respect  as  the  Legislature  pos- 
sesses. 

It  is  clear  that  a  confilct  of  laws  affecting 

the  business  of  such  corporations  may  arise. 

In  which  case  article  15,  Constitutlonr^would 
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play  a  most  Important  part,  and  would  be  de- 
dslTe.  I  have  reference  to  a  state  of  facts 
where  the  Corporation  Commission  has  legal- 
ly and  regularly  exercised  Its  powers  upon 
the  subject  by  fixing  the  rates  and  charges 
applicable  to  a  given  public  service  corpora- 
tion. In  wtaldi  case  the  orders  of  the  Cor- 
poration Commission  become  the  fixed  law 
for  that  corporation,  a  violation  of  which 
subjects  the  corporation  to  a  prescribed  pen- 
alty. 

Where  the  Corporation  Commission  baa 
legally  prescribed  classifications,  regulations, 
and  rates  and  charges  for  the  government 
of  any  specific  public  service  corporation, 
sncb  legal  orders  necessarily  conflict  with  the 
general  law — section  7  of  chapter  62,  supra. 
In  case  of -such  conflict,  by  the  terms  of  the 
constitutional  provision  as  to  such  corpora- 
tion, the  orders  of  the  Corporation  Commis- 
sion must  control,  and  the  general  law  be- 
comes inoperative  in  _  such  instance.  Until 
the  Corporation  Comnilsslon  has  by  its  order 
fixed  the  duties  of  a  given  public  service  cor- 
poration in  the  matters  of  its  rates  and 
(diarges,  such  corporation  is  not  liable  to  the 
penalties  prescribed  by  section  16  and  sec- 
tion 19  of  article  15  of  the  Constitution. 
Until  the  rules,  regulations,  orders,  or  deci- 
sions have  been  prescribed,  entered,  and 
made  by  the  Corporation  Commission,  no  pen- 
alty for  a  violation  thereof  is  in  existence. 
Until  such  rules,  regulations,  orders,  and  de- 
cisions are  in  existence  section  7  of  chapter 
52,  Laws  of  the  First  Special  Session,  applies. 
If  any  public  service  corporation  does  not 
wish  to  incur  the  penalty  prescribed  by  said 
section  7  of  chapter  52,  supra,  then  it  must 
become  active  in  placing  itself  within  the 
prescribed  conditions,  and  have  its  rates  and 
charges  prescribed  by  the  order  of  the  Cor- 
poration Commission;  otherwise  the  general 
law  applies  to  its  business. 

The  defendant  admits  for  the  purpose  of 
the  demurrer  that  it  did  charge  and  collect 
.  from  A.  Durazo  $1  for  furnishing  him  with 
gas,  when  the  gas  actually  furnished  to  him 
was  worth  not  more  than  40  cents.  If  the 
defendant  corporation,  at  the  time  charged 
in  the  information,  was  acting  in  accordance 
with  any  order  made  by  the  Corporation 
Commission,  fixing  and  prescribing  rates  and 
charges  to  be  made  by  such  corporation  for 
such  service,  then  no  public  offense  was 
charged  as  to  this  appellee.  Such  condition 
does  not  appear.  We  must  presume  such 
condition  did  not  exist,  otherwise  the  appeUee 
corporation  would  have  urged  It  by  plea  in 
abatement,  or  other  appropriate  manner, 
bringing  the  fact  before  the  court.  The  de- 
murrer only  raises  questions  appearing  upon 
the  face  of  the  pleading  attacked,  and  such 
condition  does  not  so  appear. 

The  order  sustaining  the  demurrer  was 
error,  for  which  the  judgment  should  be  re- 
versed and  the  cause  remanded. 


SPLAWN  T.  PEBRT. 
(Supreme  Court  of  Oklahoma.    Nov.  18,  1913.) 

tSylldbvn  ly  the  Court.} 

Justices  of  the  Peace  (|  128*)— Judombitp- 

Equitable  Reuef. 

A  court  of  equity  may  interfere  to  set 
aside  a  judgment  of  a  justice  of  the  peace  with 
leave  to  retry  the  cause,  when  it  is  made  to 
appear  that  counsel  for  plaintiff  in  the  actios 
before  the  justice,  in  the  absence  of  opposing 
counsel,  obtained  said  judgment  in  advance  of 
the  time  when  it  otherwise  would  have  been 
rendered  by  violating  a  stipulation  as  to  the 
day  of  trial,  and  that  defendant  had  a  good  de- 
fense to  said  action. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  402-107;  Dec  Dig. 
i  12a»] 

Error  from  District  Court,  Marshall  County. 

Action  by  B.  L.  Perry  against  H.  Splawn. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AflBrmed. 

Albert  W.  Bison,  of  Antlers,  for  plaintiff  In 
error.  Franklin  &  March,  of  Madlll,  for  de- 
fendant in  error. 

TURNER,  J.  On  February  11,  1811,  B.  L 
Perry,  defendant  in  error,  sued  H.  Splawn, 
plaintiff  in  error,  in  the  district  court  of 
Marshall  county  to  set  aside,  for  fraud  of  the 
prevailing  party,  a'  judgment  theretofore  ob- 
tained against  him  before  a  justice  of  the 
peace,  at  the  suit  of  Splawn.  The  petition 
substantially  states  that  on  February  16, 
1910,  Splawn  recovered  judgment  against 
plaintiff  in  a  cause  then  pending  before  one 
Heam,  a  justice  of  the  peace ;  that  the  bill 
of  particulars  in  that  cause  substanUally 
alleged  that  in  September,  1910,  the  plaintiff 
therein  agreed  to  sell  and  the  defendant 
therein  agreed  to  buy  of  him  lot  6  of  block  !i3 
in  the  town  of  Oakland,  and  certain  personal 
property ;  that  the  consideration  therefor  was 
agreed  to  be  certain  other  personal  property 
and  $100  in  cash  on  delivery  of  the  deed  and 
$138  to  be  paid  on  a  day  certain;  and  tbat 
by  reason  of  defendant's  refusal  to  perform 
the  contract  plaintiff  was  damaged  in  a  sum 
certain,  for  which  he  prayed  judgment  The 
petition  further  states  that  defendant  herein 
was  present  at  the  trial,  at  which  time  he 
made  no  defense,  and  told  the  jusUee  iie 
could  not  go  to  trial  without  his  lawyer,  bat 
that  nevertheless  there  was  judgment  for 
plaintiff  therein  for  $100;  that  plahitiff  had 
a  good  defense  to  said  suit  for  the  reason 
that  whatever  contract  or  agreement  existed 
between  the  parties  thereto  was  in  parol  for 
the  purchase  and  sale  of  land  and  void  un- 
der the  statute  of  frauds;  "that  said  judg- 
ment aforesaid  was  obtained  by  fraud  of  tbe 
successful  party  through  his  attorney  and 
himself,  the  defendant  herein,  by  reason  of 
the  following  matter  as  set  forth  in  (tbe)  af- 
fidavit of  Judge  Summers  Hardy,  whlcb  is 
marked  'Exhibit  A'  and  made  a  part  hereof 
and  attached  hereto."    The  afildavit  referred 
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to  was  in  effect  that,  wblle  said  suit  was 
pending,  affiant  was  a  member  of  a  firm  of 
lawyers  employed  by  Perry  to  defend  that 
suit ;  that,  after  being  retained,  said  firm  had 
an  agreement  with  the  firm  of  lawyers  rep- 
resenting the  plaintiff  herein,  with  the  ap- 
proral  of  the  justice,  that  the  trial  of  said 
cause  should  be  postponed  indefinitely  and 
would  not  be  called  for  trial  except  upon  a 
day  to  be  agreed  ux>on  by  both  sides ;  that  In 
violation  of  this  agreement  counsel  for  plain- 
tiff therein  appeared  before  the  Justice  and. 
In  the  absence  of  opposing  counsel,  took  the 
Judgment  complained  of.  The  prayer  of 
the  petition  was  that  said  Judgment  be  set 
aside.  From  a  judgment  overruling  a  de- 
murrer to  this  petition  with  leave  to  Splawn 
to  retry  his  case  before  the  Justice,  defend- 
ant brings  the  case  here. 

Although  plaintiff  pleaded  his  evidence  in 
the  shape  of  an  affidavit  filed  as  an  exhibit 
to  his  petition,  and  the  exhibit  was  not  re- 
quired by  statute  to  be  so  filed,  yet  we  will 
take  It  as  a  part  of  the  petition  and  let  the 
general  demurrer  mn  to  the  allegations  of 
them  both.  Long  v.  Shepard,  35  Okl.  489, 
130  Pac.  131.  In  this  view  of  the  pleading, 
defendant,  by  demurring,  admitted  the  ex- 
istence of  the  agreement  of  counsel  set  forth 
in  the  affidavit  As  this  admission  makes 
the  case  substantially  the  same.  In  point  of 
fact,  as  Bobart  et  al.  v.  Anderson,  26  Okl. 
782,  110  Pac.  760,  the  same  Is  ruled  by  It. 
There  the  court  said:  "A  court  of  equity 
may  Interfere  to  order  a  new  trial  after 
judgment  by  default  before  a  Justice  of  the 
peace,  when  it  Is  made  to  appear  that  the 
plaintiff  In  said  action  at  law  obtained  said 
judgrment  in  advance  of  the  time  when  it 
otherwise  would  have  been  rendered  by  vio- 
lating a  stipulation  for  a  continuance,  and 
that  the  defendants  had  a  good  defense  to 
said  action.  Albeman  et  al.  v.  Roth  et  al.,  12 
Wis.  90;  K.  P.  By.  Co.  v.  Simpson,  11  Kan. 
494;  Muse  et  al.  v.  Wafer,  29  Kan.  279; 
Poor  ▼.  Tuston  et  al.,  53  Kan.  86,  36  Pac. 
792." 

Being  therefore  of  opinion  that  the  petition 
states  facta  sufficient  to  entitle  plaintiff  to 
eqnltable  relief,  the  Judgment  of  the  trial 
court  Is  affirmed.  All  the  Justices  concur, 
except  WILLIAMS,  J.,  absent  and  not  par- 
ticipating. 


CHIDSET  et  aL  v.  ELLIS  et  al. 

(Supreme  Court  of  Oklahoma.    Feb.  10,  ldl4.) 

(Syllahut  Jj/  th«  Court.) 

Appkai.   awd    Ebrob    (J    773*)— DisMisSAl/— 

FAiruBK  TO  File  Bkiefs. 

Where  the  plaintiff  in  error,  as  well  as  the 
defendant  in  error,  fails  to  file  and  serve  brief 
as  required  by  rule  7  of  this  court,  it  will  be 
presomed  that  the  appeal  has  been  abandoned, 
and  It  should  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jf  3104,  3108-3110;  Dec. 
Dig.  i  778.*) 


Conunisaionen'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Murray  County; 
R.  McMiUas,  Judge. 

Action  by  J.  C.  Cbldsey  and  others  against 
D.  F.  Bills  and  others.  From  the  Judgment, 
Uhldsey  and  others  bring  error.    Dismissed. 

H.  M.  Carr  and  J.  B.  Thompson,  both  of 
Pauls  Valley,  for  plaintiffs  In  error.  W.  N. 
Lewis,  of  Davis,  and  Ledbetter,  Stuart  & 
Bell,  of  Oklahoma  City,  for  defendants  in 
error. 

OALBRAITH,  a  The  petition  in  error 
and  case-made  In  this  case  was  filed  with  the 
cleA  of  this  court  February  5,  1912,  and  the 
case  was  regularly  submitted  January  19, 
1914.  Neither  party  has  filed  briefs,  as  le- 
quired  by  the  rule  of  this  court,  and  the  ap- 
peal must  therefore  be  taken  as  abandoned 
and  should  be  dismissed. 

PER  CURIAM.    Adopted  In  whole. 


MILES  V.  BIRD. 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1914.) 

(Syllahut  Iv  the  Court.) 

Appeal  and  Ebbob  (i  770*)— Scopk  or  Re- 

viKW— Failubb  to  Fili:  Bbiet. 

Where  the  plaintiff  in  error  has  filed  a 
brief,  and  the  defendant  in  error  has  filed  none, 
and  has  given  no  excuse  for  his  failure,  and  up- 
on examination  of  the  record  it  appears  that  the 
errors  asserted  are  well  founded,  this  court  is 
not  required  to  search  for  some  theory,  or  for 
authorities,  that  might  possibly  save  Uie  judg- 
ment appealed  from. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3104.  3106,  3107;  Dec. 
Dig.  i  770.*] 

Commls-sloners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Grant  County;  E. 
H.  Breeden,  Judge. 

Action  between  O.  L.  Miles  and  Ben  W. 
Bird.  From  the  Judgment,  Miles  brings  er- 
ror.   Reversed  and  remanded. 

Sam  P.  Ridings,  of  Medford,  for  plaintiff  in 
error.  C.  S.  Ingersoll,  of  Medford,  and  F.  G. 
Walling,  of  Tulsa,  for  defendant  In  error. 

BREWER,  C.  This  appeal  by  case-made 
was  filed  in  this  court  February  27,  1912. 
The  plaintiff  in  error  filed  brief  on  May  29, 
1912.  The  defendant  in  error  has  not  filed 
a  brief,  and  has  given  no  reason  for  not 
doing  so. 

We  liave  examined  the  errors  assigned  in 
the  brief  for  plaintiff  in  error,  and  the  record 
upon  which  they  are  predicated,  and  the 
grounds  urged  for  reversal  appear  to  be  well 
taken.  In  such  situation  we  are  not  required 
to  search  the  record,  or  to  hunt  for  authori- 
ties, to  find  some  theory  upon  which  the  Judg- 
ment may  possibly  be  sustained.  Butler  v. 
McSpadden,  25  Okl.  465.  107  Pac.  170;  ElUs 
V.  Outler,  25  Okl.  469, 106  Pac.  957;  Buckner 
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r.  Oklahoma  Nat  Bank,  25  Okl.  472,  106  Pac. 
959;  Reeves  &  Co.  v.  Brennan,  25  Okl.  544, 
106  Pac.  959;  Sharplelgh  Hdw.  Co.  v.  Prltch- 
ard,  25  Okl.  808, 108  Pac.  360;  BuUer  v.  San- 
son, 26  OkL  216,  108  Pac.  1103;  School  Dist 
T.  Shelton,  26  Okl.  229,  109  Pac.  67,  188  Am. 
St  Rep.  962;  Flanagan  t.  Davis,  27  Okl.  422, 
112  Pac.  990;  M.,  K.  &  T.  Ry.  Co.  v.  Long,  27 
Okl.  456,  112  Paa  991 ;  PhUUps  t.  Rogers,  30 
Okl.  99,  118  Pac.  871;  Doyle  v.  School  Dlst, 
30  Okl.  81,  118  Paa  386;  Bank  of  Grove  v. 
Dennis,  30  Okl.  70,  118  Pac.  670;  Hawkins  v. 
White,  31  Okl.  118,  120  Pac.  561;  Rudd  v. 
Wilson,  32  OkL  86,  121  Pac.  252;  Reynolds- 
Davis  &  Ca  v.  HotchkisB,  31  Okl.  606,  122 
Pac.  165;  First  Nat  Bank  v.  Blair,  31  OkL 
562,  122  Pac.  627;  Van  Arsdale-Osborne 
Brokerage  Co.  t.  Patterson,  30  OkL  118.  120 
Pac.  933. 

The  cause  should  be  reversed  and  remand- 
ed for  a  new  trlaL 

PBB  CURIAM.   Adopted  In  whole. 


BANK  OF  STILWELL  v.  MORRIS. 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1914.) 

(Byllalu*  hy  the  Court.) 

Appeal   and    Ebkob    (§  554*)— Case-Made— 

Review  of  E2bbobs. 

Under  section  5242,  Rev.  Laws  1910,  the 
case-made,  after  beinj;  settled  b^  the  trial  ;udge 
in  the  manner  provided  in  said  statute,  must 
then  "be  filed  with  the  papers  in  the  case,"  and 
unless  80  filed  errors  assigned  requiring  an  ex- 
amination of  exceptions  set  out  in  the  case-made 
cannot  be  reviewed  in  this  court,  and  the  appeal 
will  be  dismissed. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  2472-2477;  Dec.  Dig.  f 
554.»f 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court  Adair  Connty;  W. 
A.  Corley,  Judge. 

Action  by  Mary  J.  Slorris  ag^alnst  the  Bank 
of  Stllwell  and  another  for  failure  to  pay 
check  on  presentation.  From  a  judgment 
for  the  plaintiff,  the  defendant  named  brings 
error.    Dismissed. 

R.  Y.  Nance,  of  Stllwell,  for  plaintiCC  In 
error. 

OALBRAITH,  0.  This  is  an  appeal  by 
petition  in  error  and  case-made.  The  record, 
however,  presents  no  question  to  this  court 
for  review  for  the  reason  that  the  cane-made 
was  not  "filed  with  the  papers  in  the  case" 
in  the  trial  court  as  required  by  section 
5242,  Rev.  L.  1910.  This  requirement  is 
jurisdictional,  and  a  compliance  therewith  Is 
necessary  to  give  this  court  power  to  review 
the  errors  assigned.  Harmon  v.  McCormack, 
135  Pac.  1052;  Graham  et  aL  v.  Atwood,  136 
Pac  1080. 

Tlie  petition  in  error  was  filed  in  this  court 
January  30,  1912.    The  time  for  correcting 


a  defect  of  this  character  has  ex^dred  by  lim- 
itation. 
The  appeal  should  therefore  be  dismissed. 

PER  CURIAM.    Adopted  in  whole. 


SHAWNEE  GAS  &  ELECTRIC  CO.  et  aL  t. 

MOTESENBOCKBR. 

(Supreme  Court  of  Oklahoma.    July  22,  19131 

On  Rehearing,  Feb.  28,  1914.) 

fSvllaiut  by  tht  Cowrt.) 

1.  Death  (I  31*)  —  Aonow  for  Wrohcotol 
Death— Persons  Entitled  to  Sue. 

The  action  for  wrongful  death  can  only 
be  brought  by  the  parties  designated  in  sec- 
tions 4611  and  4612,  Wilson's  Rev.  &  Ann.  St 
1903  (sections  5281,  5282,  Rev.  Laws  191U; 
sections  6945,  6946,  Comp.  Laws  1909). 

[Bd.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  li  35,  87-46,  48;   Dec.  Dig.  {  31.*] 

2.  Death  (S  42*)— Pabtxes  Entitled  to  Sue 
— JoiNDEB  OF  Pasties. 

Where  no  personal  representative  is  ap- 
pointed, and  the  deceased  left  no  widow,  ill 
the  next  of  kin  must  join  in  the  action. 

[Ed.  Note.— For  other  cases,  see  Death.  (}ent 
Dig.  I  58;   Dec  Dig.  |  42.*] 

3.  Death  (J  31*)— Action  fob  Wbonofcl 
Death— Pebsohs  Entitled  to  Sue— "Next 
OF  Kin." 

By  the  term  "next  of  kin"  is  meant  all 
who  would  have  been  entitled  to  share  in  tbr 
distribution  of  the  personal  property  of  the 
deceased. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  ii  35,  37-46,  48;   Dec.  Dig.  |  31.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4708-4804:   voL  8,  p.  7732.] 

4.  Death  (|  42*)- Wbongfol  Death— Pni- 
SONS  Entitled  to  Sub— "Next  of  Kin." 

Where  the  person  for  whose  death  suit  is 
brought  left  neither  widow  nor  children  nor 
father  surviving  him,  but  left  a  mother  and 
brothers  and  sisters,  the  brothers  and  sisterB 
were  next  of  kin  within  the  meaning  of  t&e 
statute,  and  must  be  joined  in  the  action. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  I  68;    Dec  Dig.  {  42.*] 

5.  Evidence  (|  318*)  —  Declabationb  of 
Thibd  Person— Hbabsay. 

In  a  joint  action  against  an  electric  Usbt 
company  and  a  city  for  the  wrongful  death  of 
a  person  caused  by  coming  in  contact  with  • 
charged  guy  wire,  it  was  error  to  admit  in  evi- 
dence as  against  the  light  company  a  resola- 
tion  of  the  city  council  reciting  that  the  conr 
pany  was  negligently  permitting  its  wires  to 
be  in  a  dangerous  condition,  and  instnictinf 
the  city  attorney  to  begin  whatever  proceed- 
ings against  it  he  deemed  necessary  if  it  full- 
ed to  place  them  in  good  condition  after  notice. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1193-1200;   Dec  Dig.  {  318.*] 

6.  Negligence  (}  130*)  —  SuBSEQUEin  Bi- 
PAIB8— Admission. 

Evidence  of  alterations  or  repairs  subse- 

?uent  to  an  accident  or  injury  la  not  admissibu 
or  the  purpose  of  showing  negligence  in  the 
original  construction,  or  to  show  a  confession 
of  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  if  250-254;   Dec  Dig.  i  130.'] 

7.  Pabent  and  Child  (J  7*)— Loss  or  Snv- 
ICES  OF  Child— Damages. 

In  an  action  by  a  parent  for  the  loss  of 
the  services  of  a  minor  child,  the  damage  to 
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the  parent  is  limited  to  such  as  will  compen- 
sate bim  for  the  loss  of  the  child's  services  to 
the  time  of  his  majority,  the  reasonable 
amounts  necessarily  expended  in  the  treatment 
and  care  of  the  child,  and  the  value  of  the  par- 
ent's services  while  nursing  the  child,  and  the 
jury  may  consider  that  with  age,  growth,  and 
experience  the  value  of  the  child's  services 
would  increase,  although  they  cannot  consider 
that  the  child  might,  if  not  injured,  engage  in 
any  particular  calling. 

[Kd.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  |{  72,  88-»9;  Dec.  Dig.  |  7.*] 

(Additional  Syllalut  by  Editoriat  Btaf.) 

8.  Death  (S  11*)  —  Bight  of  Action  for 

WbONOFUL  DKATH  —  fJTATDTES   CONFEBRIRa 

—^'"Detriment  " 

Comp.  Laws  1909,  \%  2881,  2882,  providing 
that  evei7  person  who  suffers  detriment  from 
the  unlawful  act  or  omission  of  another  ma^ 
recover  damages  therefor,  and  that  "detri- 
ment" is  a  loss  or  harm  suffered  in  person  or 
property,  does  not  confer  a  right  of  action 
for  wrongful  death;  that  right  depending  alone 
on  Wilson's  Ber.  &  Ann.  St  1903,  K  ^U. 
4012. 

[Kd.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  H  10,  15:   Dec.  Dig.  §  11.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  3,  p.  2041.] 

9.  Dbath  (I  31*)— Pebsokb  Brtitled  to  Stnt 
— Skparatb  Action. 

WUson's  Rev.  &  Ann.  St  1903,  |  4611 
(Comp.  Laws  3909,  §  5945;  Be  v.  Laws  1910, 
I  5281),  contemplate  but  one  action,  and  the 
same  death  cannot  be  sued  for  in  separate  ac- 
tions by  the  various  individuals  sustaining  dam- 
age thereby. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  il  35,  37-^6,  48;   Dec  IMg.  I  81.»] 

10.  Death  (>  9*)  —  Constittjtionai,  Provi- 
sion. 

Const  art  23,  {  7,  providing  that  the  right 
of  action  to  recover  damages  for  injuries  re- 
sulting in  death  shall  never  be  abrogated,  and 
the  amount  recoverable  shall  not  be  subject 
to  any  statutory  limitation,  does  not  change 
the  method  of  procedure  in  such  cases. 

[Bd.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  S  11;   Dec.  Dig.  §  9.*] 

Commissioners'  Opinion,  Dirlsion  No.  2. 
Error  from  District  Court,  Pottawatomie 
County ;  J.  B.  A.  Bobertson,  Judge. 

Action  by  Sarah  E.  Motesenbocker  agafpst 
the  Shawnee  Gas  &  Electric  Company  and 
another.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Beversed  and  remanded. 

Sbartel,  Keaton  &  Wells,  of  Oklahoma  City, 
and  Edward  Howell,  of  Shawnee,  for  plaln- 
tiir  in  error  Shawnee  Gas  &  Electric  Co. 
W.  T.  Williams  and  H.  E.  Smith,  both  of 
Sbawnee,  for  defendant  in  error. 

BOSSEB,  O.  This  was  an  action  by  Sarah 
B.  Motesenbocker,  hereinafter  referred  to  as 
plaintiff,  against  the  Shawnee  Gas  &  Elec- 
tric Company  and  the  city  of  Shawnee,  here- 
inafter referred  to  as  defendants,  to  recover 
for  the  death  of  her  son  Willie  Motesenbocker 
caused  by  coming  In  contact  with  a  guy  wire 
diarged  with  electricity.  An  opinion  was 
written  in  this  case  several  months  ago ;  but 
rehearing  was  granted,  and  this  opinion  is 
written  to  take  the  place  of  the  former  opin- 


ion. The  deceased  left  several  brothers  and 
slstOTS  surviving  Iiim,  who  were  not  joined 
as  plaintiffs  in  the  action,  and  the  first 
ground  urged  for  reversal  is  that  they  should 
have  been  joined  as  plaintiffs,  and  that  the 
mother  could  not  maintain  the  action  In  ber 
own  name.  Defendants  contend  that  the 
light  of  action  was  created  by  sections  4611 
and  4612,  Wilson's  Bev.  &  Ann.  Stats,  (sections 
5281,  S282,  Bev.  Laws  1910;  sections  5945, 
6046,  Comp.  L.  1909),  and  that  the  procedure 
prescribed  by  those  sections  must  be  followed. 

Section  4611  is  as  follows:  "When  the 
death  of  one  is  cansed  by  the  wrongful  ad 
or  omission  of  another,  the  personal  repre- 
sentatives of  the  former  may  maintain  an 
action  therefor  against  tt^  latter,  if  the  for- 
mer might  have  maintained  an  action  had 
he  lived,  against  the  latter  for  an  Injury  for 
the  same  act  or  omission.  The  action  must 
be  commenced  within  two  years.  The  damag- 
es cannot  exceed  ten  thousand  dollars,  and 
must  Inure  to  the  exclusive  benefit  of  the 
widow  and  children,  if  any,  or  next  of  kin, 
to  be  distributed  in  the  same  manner  as  per- 
sonal property  of  the  deceased." 

Section  4612  is  as  foUows:  "That  in  all 
cases  where  the  residence  of  the  party  whose 
death  has  been  or  hereafter  shall  be  caused 
as  set  forth  in  section  four  hundred  and  thir- 
teen of  this  chapter,  is  or  has  been  at  the 
time  of  his  death  in  any  other  state  or  terri- 
tory, or  when,  being  a  resident  of  this  terri- 
tory, no  personal  representative  is  or  has 
been  appointed,  the  action  provided  in  said 
section  four  hundred  and  thirteen  may  be 
brought  by  the  widow,  or  where  there  Is  no 
widow,  by  the  next  of  kin  of  such  deceased." 

[1]  It  is  elementary  learning  that  at  com- 
mon law  no  recovery  could  be  had  for  wrong- 
ful death.  Bartlett  v.  C,  B.  I.  &  P.  B.  Co., 
21  Okl.  416,  96  Pac  468;  A.,  T.  &  S.  F.  R.  Co. 
V.  Brown,  26  Kan.  443;  City  of  Eureka  v. 
Merrlfleld,  63  Kan.  794,  37  Pac.  113;  Insur- 
ance Co.  V.  Brame,  95  U.  S.  754,  24  L.  Ed. 
580;  Michigan  Cent  B.  Co.  v.  Vreeland,  227 
U.  S.  69,'  33  Sup.  Ct  192,  67  L.  Ed.  417.  de- 
cided January  20,  1913.  The  right  was  first 
given  In  England  by  Lord  Campbell's  act 
passed  in  1846.  In  so  enlightened  a  state 
as  Virginia  the  right  of  recovery  for  wrong- 
ful death  did  not  exist  until  1871,  when  a 
statute  was  enacted  creating  the  right  2 
Min.  Inst  406.  As  the  right  to  sue  for 
wrongful  death  Is  the  creature  of  the  statute, 
it  can  only  be  exercised  by  those  persons 
whom  the  statute  authorizea  City  of  Eure- 
ka V.  Merrlfleld,  53  Kan.  794,  37  Paa  113; 
Barker  v.  Hannibal  &  St  J.  B.  Co.,  91  Mo. 
86,  14  S.  W.  280;  Coover  v.  Moore,  31  Mo. 
574 ;  Clark  v.  K.  C,  St  L.  &  C.  B.  Co.,  219 
Mo.  524,  118  S.  W.  40;  Harshmnn  v.  N.  P.  B. 
Co.,  14  N.  D.  69,  103  N.  W.  412 ;  Salmon  v. 
Bathjens,  152  Cat  290,  92  Pac.  733. 

[2,  3]  It  win  be  observed  that  either  the 
personal   representative   or   the   widow    can 


*For  other  cases  see  same  tople  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-Mo.  Berias  ft  Bep'r  Indexes 

Digitized  by  CjOOQIC 


792 


188  PACIFIC  REPORTEB 


(OU. 


bring  the  action  in  a  representative  capacity. 
When  the  action  is  brought  by  them,  it  in- 
ures to  the  benefit  of  all  entitled  to  share. 
When  brought  by  the  personal  representative, 
If  deceased  left  a  widow  and  children,  they 
receive  the  entire  recovery;  if  deceased  left 
a  widow,  she  receives  the  entire  recovery; 
if  there  Is  neither  widow  nor  children,  the 
next  of  kin  receive  the  amount  recovered, 
and  it  Is  distributed  among  them  In  the  same 
manner  as  personal  property  of  the  deceased. 
If  the  suit  is  brought  by  the  widow,  she  and 
the  children  of  the  deceased  take  the  entire 
recovery,  and  if  no  children  she  gets  it  all. 
No  part  of  the  recovery  in  a  suit  by  a  widow 
goes' to  the  next  of  kin  unless  they  happen 
to  come  within  th%  more  spedflc  designation 
of  children.  But  if  no  personal  representa- 
tive is  appointed,  and  there  is  no  widow, 
then  the  statute  does  not  give  any  other 
person  the  right  to  sue  in  a  representative 
capacity.  Where  there  Is  neither  personal 
representative  nor  widow,  the  suit  must  be 
brought  by  the  next  of  kin.  The  question 
then  is  whether  the  brothers  and  sisters  of 
the  deceased  are  his  next  of  kin.  As  stated 
before,  the  statute  provides  that  where  there 
is  no  widow  and  no  children  the  recovery 
inures  to  the  next  of  kin,  to  be  distributed 
in  the  same  manner  as  personal  property  of 
the  deceased.  There  is  a  dear  Implication 
that  by  the  term  "next  of  Mn"  is  meant 
those  entitled  to  share  in  the  personal  prop- 
erty of  the  deceased.  The  term  has  been  so 
construed  by  the  Supreme  Court  of  Kansas. 
A.,  T.  &  S.  F.  B.  Co.  V.  Ryan,  62  Kan.  682, 
64  Pac.  603 ;  A.,  T.  &  S.  F.  R.  Co.  v.  Town- 
send,  71  Kan.  524,  81  Pac.  205,  6  Ann.  Cas. 
191.  See,  also,  Plnkham  t.  Blalr,  67  N.  H. 
226;  Insurance  Co.  t.  Hlnman,  34  Barb. 
(N.  Y.)  410. 

[4]  If  the  deceased  had  left  personal  prop- 
erty, the  plaintiff  would  have  Inherited  half 
of  it,  and  his  brothers  and  sisters  the  other 
half,  under  the  law  in  force  at  the  time  of 
bis  death,  and  at  the  time  the  action  was 
brought  Wilson's  Rev.  &  Ann.  Stats,  i  6895, 
subds.  2,  3 ;  Holmes  v.  Holmes,  27  Okl.  140, 
111  Pac.  220,  30  L.  R.  A.  (N.  S.)  920.  There- 
fore they  are  next  of  kin,  and  should  have 
been  Joined  as  parties  to  the  action. 

It  is  contended  by  the  plaintifF  that  she  la 
the  only  person  who  has  sustained  any  loss 
by  the  death  of  her  son,  and  should  therefore 
take  all  the  recovery,  and  for  that  reason  no 
one  should  be  Joined  with  her  as  idaintlffs 
in  the  action.  But  the  statute  has  declared 
otherwise,  and,  however  Illogical  It  may  seem, 
the  brothers  and  sisters  get  a  portion  of  the 
recovery,  if  any,  and  must  be  parties  to  the 
suit  See  Harshman  v.  N.  P.  R.  Co.,  14  N. 
D.  69,  103  N.  W.  412. 

[S]  It  has  been  contended  that  plaintifF 
may  base  her  right  of  action  on  sections 
2881,  2882,  Comp.  L.  1P09,  which  are  as  fol- 
lows: 

"Sec.  2881.    Every  person  who  suffers  det- 


riment from  the  unlawful  act  or  omission  of 
another,  may  recover  from  the  person  in 
fault  a  compensation  therefor  in  money, 
whic4i  is  called  damages. 

"Sec.  2882.  Detriment  is  a  loss  or  barm 
suffered  in  person  or  property." 

This  theory  cannot  be  maintained.  The^se 
sections  are  merely  declaratory  of  the  com- 
mon law,  and  were  not  Intended  to  confer  a 
right  of  action  for  death  independent  of  sec- 
tions 4611  and  4612,  Wilson's  Rev.  &  Ann. 
Stats.,  above  quoted.  Muskogee  Electric 
Traction  Co.  ▼.  Reed,  130  Pac.  167.  The 
jase  of  Partee  ▼.  St  L.  &  S.  F.  R.  Co.  (C. 
G.  A.)  204  Fed.  970,  arose  in  Oklahoma,  and 
was  appealed  from  the  federal  District  Court 
for  the  Eastern  district  of  that  state.  On 
appeal  it  was  held  by  the  Circuit  Conrt  of 
Appeals,  in  an  opinion  by  Judge  Sanborn, 
that  the  right  of  action  for  wrongful  death 
is  created  by  section  4611,  Wilson's  Rev.  k 
Ann.  Stats,  (section  5945,  Comp.  L.  1909; 
section  5281,  Rev.  Laws  1910),  and  that  such 
actions  are  governed  in  all  respects  by  that 
statute.    ' 

[I]  The  statute  contemplated  only  one  ac- 
tion. No  case  has  been  cited  or  found  in 
which  it  was  held  that  the  cause  of  action 
for  wrongful  death  could  be  divided  or  dam- 
ages for  the  same  death  could  be  sued  for  hi 
separate  actions  by  the  various  individuals 
who  had  sustained  damages  thereby.  The 
rule  is  the  other  way.  McBrlde  ▼.  Berman, 
79  Ark.  62,  94  S.  W.  913;  St  I..,  Iron  M.  & 
S.  R.  Co.  V.  Needham,  52  Fed.  371,  3  C.  C. 
A.  129;  Clark  v.  Kansas  City,  St  L.  &  C. 
R.  Co.,  219  Mo.  524,  118  S.  W.  40;  M.,  K.  4 
T.  R.  Co.  ▼.  Foreman,  174  Fed.  377,  98  C. 
C.  A.  281 ;  San  Antonio  &  A.  P.  R.  Co.  v. 
MerOnk,  101  Tex.  165,  105  S.  W.  485;  East 
Line  &  Red  River  R.  Co.  v.  Culberson,  68 
Tex.  664,  6  S.  W.  820;  H.  &  T.  C.  R.  Co.  v. 
Moore,  49  Tex.  31,  30  Am.  Bep.  9a  The 
rule  that  only  one  action  can  be  brought  was 
applied  to  the  statute  of  Illinois  allowing 
recovery  for  death  In  mines.  Beard  v.  Shel- 
don, 113  111.  584 ;  WllUq  Coal  &  Mining  Co. 
v.  Grlzzell,  198  111.  313,  66  N.  B.  74. 

The  question  as  to  whether,  if  part  of  tbe 
next  of  Mn  refuse  to  join  as  plaintiff,  the.v 
can  be  Joined  as  defendants  is  not  decided. 
There  are  autlioritles  holding  that  to  be  tlie 
proper  procedure. 

[10]  The  effect  of  section  T  of  article  23 
of  the  Constitution  upon  the  right  of  action 
in  such  cases  is  not  presented  or  discussed 
in  tbe  briefs  of  parties  in  this  case.  It  Is 
not  believed,  however,  that  that  section 
changes  the  method  of  procedure  in  sucb 
cases,  and  it  is  not  necessary  to  discuss  to 
what  extent.  If  at  all,  it  enlarges  the  rights 
of  the  plaintiff  In  this  action. 

[5]  The  plaintiff,  over  the  objection  of  the 
defendants,  introduced  In  evidence  a  resola- 
tlon  of  the  city  council  of  the  defendant  city 
of  Shawnee,  passed  May  11,  1908,  which  is 
as  follows:   "Whereas,  the  franchise  grant- 
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Ing  to  the  Shawnee  Oas  &  Electric  Company 
provides  that  said  company  shall  keep  Ita 
electric  wires  In  a  safe  condition  so  as  to  pro- 
tect life  and  property  of  the  citizens  of 
Shawnee,  and  whereas,  the  said  company  is 
contlnuonsly  violating  the  provisions  of  the 
said  franchise  In  this,  that  It  negligently  and 
carelessly  maintains  said  electric  wires  run- 
ning over  the  streets,  alleys,  and  other  pub- 
lic places  of  said  city,  said  wires  are  sus- 
pended In  such  a  careless  and  negligent  man- 
ner that  they  are  continually  breaking  when 
charged  with  a  large  voltage  of  electric  cur- 
rent, thereby  endangering  the  lives  and  prop- 
erty of  the  citizens  of  the  city  of  Shawnee 
to  such  an  extent  that  said  wires  have  be- 
come dangerous  and  a  nuisance,  and  several 
persons  have  already  been  Injured  or  Itllled 
by  said  wires  becoming  broken  or  detached, 
and  coming  In  contact  with  such  persons 
while  traveling  along  the  streets  of  the 
dty:  Therefore,  be  It  resolved,  that  said 
Gas  4  Electric  Company  is  hereby  notified 
to  immediately  place  all  electric  wires  in  a 
good  and  safe  condition  so  as  to  protect  life 
and  property,  tind  that,  in  case  it  falls  to  do 
80  within  a  reasonable  time,  the  dty  attor- 
ney Is  hereby  instructed  to  commence  such 
proceedings  as  he  may  deem  legal  and  neces- 
sary to  annul  the  franchise  of  said  Gas  & 
Electric  Company,  and  that  a  committee  of 
three  coundlmen  be  appointed  by  the  mayor 
to  appear  before  the  officers  of  said  Gas  & 
Electric  Company,  present  this  resolution, 
and  demand  that  the  said  wires  be  placed  in 
a  safe  condition." 

The  admission  of  this  resolution  is  assign- 
ed as  error.  It  was  not  admissible  against 
the  defendant  the  Shawnee  Gas  &  Electric 
Company  for  any  purpose,  and  if  admissible 
as  against  the  dty  (a  question  which  is  not 
dedded)  the  Jury  should  have  been  care- 
fnlly  and  fully  instructed  that  it  was  not  to 
be  considered  by  them  as  against  the  Gas  & 
Electric  Company.  It  amounted  to  a  state- 
ment that  the  defendant  Gas  &  Electric 
Company  was  guilty  of  negligence.  It  was 
hearsay  purely;  but  coming  in  the  form  it 
did  it  must  have  been  prejudldal.  Selleck  v. 
JanesvlUe,  104  Wis.  670,  80  N.  W.  944,  47  L. 
B.  A.  691,  76  Am.  St  Eep.  892.  The  recita- 
tion in  the  resolution  that  the  Gas  &  Elec- 
tric Company  was  guilty  of  negligence  un- 
doubtedly influenced  the  Jury.  A  statement 
made  out  of  court  is  never  admissible,  ex- 
cept as  an  admission  or  confession,  or  for 
the  purposes  of  contradiction,  or  in  some 
cases  to  show  motive  or  state  of  mind,  and  ex- 
cept dying  declarations.  This  resolution  was 
neither.  It  was  error  to  admit  it  as  against 
the  Gas  &  Electric  Company.  See  Metropol- 
itan Life  Ins.  Co.  v.  Anderson,  70  Md.  375, 
29  Atl.  606;  Brady  v.  North  Jersey  St  Ry. 
Co.,  76  N.  J.  Law,  744,  71  AtL  238;  Poling 
r.  San  Antonio  &  A.  P.  R.  Co.,  32  Tex.  Civ. 
App.  487,  75  S.  W.  69;  I.  &  G.  R.  Co.  v. 
Diamond  Roller  MlUs,  86  Tex.   Civ.   App. 


690,  82  S.  W.  660;   Richardson  v.  Evans,  6 
OkL  803,  60  Pac.  85. 

[6, 1]  The  statement  of  the  law  by  Com- 
missioner Harrison,  in  his  former  opinion  as 
to  the  other  questions  presented,  is  adopted, 
and  is  as  follows:  "Plaintiff  was  permitted 
to  show  during  the  trial  that  subsequent  to 
the  accident  which  caused  her  son's  death 
the  defendant  Shawnee  Gas  ft  Electric  Com- 
pany proceeded  to  Improve  the  safety  of  its 
system  by  changing  the  wires  and  putting 
in  different  insulators  in  the  guy  wires.  The 
effect  of  this  testimony  was  to  show  a  con- 
fession of  negligence  on  the  part  of  the  Elec- 
tric Company.  Under  the  doctrine  announc- 
ed in  M.,  K.  &  T.  R.  Co.  v.  Johnson  [34  Okl. 
S82]  126  Pac.  567,  this  was  error.  In  that 
case  this  court  said:  The  rule  is  well  es- 
tablished that  evidence  of  repairs  or  alter- 
ations subsequent  to  an  accident  or  Injury 
is  not  admissible  to  show  faulty  or  negli- 
gent original  construction  of  the  Instrumen- 
talities In  use  at  the  time  of  the  injury' — 
further  quoting  with  approval  from  Cyc.,  and 
numerous  other  authorities  sustaiiling  the 
doctrine.  Also,  under  the  rule  announced 
as  to  the  measure  of  damages  in  cases  of 
this  character,  in  M.,  K.  &  T.  R.  Co.  v.  Hor- 
ton,  28  Okl.  815  [119  Pac.  233],  the  instruc- 
tions of  the  court  below  were  erroneous  as 
to  the  elements  of  damage  which  might  be 
included  in  the  estimate.  In  the  case  supra 
the  damages  recoverable  by  a  parent  for  the 
loss  of  a  minor  child  are  limited  to  the  fol- 
lowing elements:  'In  the  action  by  a  parent 
for  the  loss  of  the  services  of  his  minor 
child,  the  damage  to  the  parent  is  limited  to 
such  as  will  compensate  him  for  the  loss  of 
the  child's  services  to  the  time  of  his  ma- 
jority, the  reasonable  amounts  necessarily 
expended  in  the  treatment  and  care  of  the 
child,  and  the  value  of  the  parent's  serv- 
ices while  nursing  the  child,  and  the  jury 
may  consider  that  with  age,  growth,  and  ex- 
perience the  value  of  the  child's  services 
would  Increase,  although  they  cannot  con- 
sider that  the  child  might  if  not  injured,  en- 
gage in  any  particular  calling.'  In  para- 
graph 18,  the  court  below  instructed  the 
jury  as  follows:  'And  you  are  further  in- 
structed that  in  your  consideration  of  the 
detriment  or  loss  suffered  by  the  plaintiff 
because  of  the  death  of  her  son  Willie  Mote- 
senbocker,  you  may  take  into  such  consid- 
eration the  loss  of  the  coin  fort  society,  and 
protection  which  you  may  find  from  the 
evidence  the  said  Willie  Motesenbocker 
would  have  been  to  his  mother,  had  be  liv- 
ed, during  the  remainder  of  his  life,  taking 
into  consideration  the  age,  health,  and 
strength,  and  flnandal  condition  of  his 
mother,  the  plaintiff,  and  his  character,  dis- 
position, and  affection,  and  degree  of  inter- 
est in  his  mother,  in  determining  the  com- 
pensation you  wUl  allow  the  plaintiff  for 
all  the  detriment  or  losses  suffered  by  her 
because  of  the  death  of  her  son  Willie  Mote- 
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senbocker.  Bnt  In  no  case  shall  your  rer- 
diet  be  more  than  $1S,000.'  Obviously  this 
instruction  goes  beyond  the  limitations  fix- 
ed by  M.,  K.  &  T.  E.  Co.  V.  Horton,  supra." 
The  judgment  should  therefore  be  rerers- 
ed,  and  the  cause  remanded. 

PEB  CUBIAM.    Adopted  In  whole. 

On  Behearing. 

PEB  CDBIAM.  Upon  consideration  of 
the  second  petition  for  rehearing,  we  are  con- 
strained to  adhere  to  the  opinion  of  Commis- 
sioner ROSSER  filed  herein,  except  as  to  the 
rule  therein  announced  for  the  measure  of 
damages  for  wrongful  death  of  a  child,  as  set 
out  In  paragraph  7  of  the  syllabus.  The  rule 
there  announced  Is  possibly  correct  as  applied 
to  the  record  In  the  instant  case,  but  is  too 
restricted  for  general  application.  In  a  case 
where  the  evidence  shows  the  dependent  con- 
dition of  the  surviving  parent,  and  the  dispo- 
sition of  the  child,  and  Its  relation  to  the 
parent  to  be  such  that  there  Is  a  reasonable 
expectation  that  the  child  would  continue, 
after  Its  majority,  to  contribute  to  the  sup- 
port of  the  parent,  these  facts  should  not  be 
excluded  from  the  Jury  in  determining  the 
damages  sustained  by  the  wrongful  death. 

With  the  modification,  the  former  opinion 
is  adhered  to,  and  a  rehearing  denied. 


WILHOIT  V.   HASWELIi. 
(Supreme  Court  of  Oklahoma.    Feb.  10,  19140 

(Btlllabttt  by  the  Court.) 

Appeal  and  Ebbob  (8  356*)— Time  fob  Ap- 

PEAI/— DisinssAL.. 

Petition  in  error  dismissed  for  the  rea- 
son that  the  proceeding  in  error  was  not  filed 
in  this  court  within  the  time  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ft  1926,  1927;  Dec.  Dig.  t 
366.*] 

Error  from  County  Court,  Oklahoma  Coun- 
ty ;   John  W.  Hayson,  Judge. 

Action  between  E.  F.  Wilhoit  and  S.  C.  Has- 
welL  From  the  Judgment,  Wllholt  brings 
$rror.    Dismissed. 

Philip  E.  Winter,  of  Oklahoma  City,  for 
plaintiff  in  error.  Btorwell,  Crockett  &  John- 
son, of  Oklahoma  City,  for  defendant  in  er- 
ror. 

KANE,  J.  This  cause  comes  on  to  be  heard 
upon  the  motion  to  dismiss  the  proceeding  in 
error,  filed  by  the  defendant  In  error,  upon 
the  grounds  that  the  proceedings  Instituted 
in  this  court  purport  to  be  a  transcript  of  the 
record  of  the  said  cause  In  the  trial  court; 
that  no  case-made  or  bill  of  exceptions  is 
attached  to  the  petition  in  error  filed  In  this 
court  in  the  above-entitled  cause;  that  the 
Judgment  of  the  trial  court  in  said  cause  was 
rendered  on  the  23d  day  of  January,  1912,  and 


no  appeal  was  filed  In  this  court  nnUl  October 
19, 1912;  that  by  reason  of  the  fact  that  more 
than  six  months  expired  between  the  date  of 
the  rendition  of  the  order  appealed  from  and 
the  time  said  appeal  was  filed  in  this  court, 
this  court  has  no  Jurisdiction  in  the  above-eD- 
tltled  cause. 

The  motion  to  dismiss  must  be  sustained. 
All  the  Justices  concur. 


CHICAGO,  B.  I.  &  P.  BY.  CO.  v.  BBAZZELL. 

(Supreme  Court  of  Oklahoma.    Jan.  13,  1914. 
Behearing  Denied  Feb.  20,  1914.) 

(Syllahiti  by  the  Court.) 

1.  Appeal  ahd  Ebbok  (|  1002*)— Scope  or 
Review— Weight  of  kvidenck— Cbedibil- 
iTT  OF  Witnesses. 

Where  there  is  a  conflict  in  the  evidence 
on  the  issnea  joined,  the  determination  of  the 
question  of  fact  thereon  is  solely  for  tlie  jur;. 

(a)  This  court  on  review,  where  there  is  a 
conflict  in  the  evidence  on  an  issue  in  the  trial 
conrt,  will  not  weigh  the  evidence  or  determine 
as  to  the  credibility  of  the  witnesses;  that,  un- 
der the  law  in  this  jurisdiction,  being  solel; 
within  thie  province  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  C!ent  Dig.  U  3935-3937 ;  Dec  Dig.  i 
1002.'] 

2.  Negligence  (S  1*)  —  "Actionable  Xeo- 
lioence'  ' — ^ETlements. 

To  constitute  actionable  negligence,  wbere 
the  wrong  or  injury  is  not  willful  or  intention- 
al, three  elements  are  essential:  (1)  The  ex- 
istence of  a  duty  on  the  part  of  the  defendant 
to  protect  the  plaintiff  from  injury ;  (2)  failure 
of  the  defendant  to  perform  that  duty ;  and  (3) 
injury  to  the  plaintiff  resulting  from  such  fail- 
ure. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  1;  Dec.  Dig.  |  L* 

For  other  definitions,  see  Words  and  Pbraaes, 
vol.  1.  pp.  148-149;   vol.  8,  p.  7563.] 

3.  Master  and  Sebvant  (I  265»)— Injubt  to 
Sebvant— Negligence— Burden  of  Pboof. 

The  fact  of  an  accident  or  injury  to  the 
employ^  as  a  rule  carries  with  it  no  presumption 
of  neglif^ence  on  the  part  of  the  employer. 

(a)  It  18  incumbent  upon  the  employ^  to  prove 
that  the  accident  or  Injury  was  a  result  of  the 
negligence  of  the  employer  before  he  is  entitled 
to  recover  damages  therefor  against  the  em- 
ployer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  if  877-908k  955 ;  Dec  Dig. 
I  2e5.»] 

4.  Master  and  Servant  (ff  101,  102')— Saw- 
XT  OF  EMPLOTfe — Duty  of  Masteb. 

The  master  is  bound  to  exercise  reasonable 
care  and  diligence  to  provide  a  reasonably  saii 
place  in  which  the  employe  or  servant  is  to 
work,  and  also  reasonably  safe  machinery,  tools. 
and  implements  with  which  to  work  and  to 
supply  him  with  reasonably  safe  material  on 
which  to  work. 

[Ed.  Note.— For  otter  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  135,  171,  174.  178-184, 
192 ;   Dec.  Dig.  ff  101,  102.*] 

6.  Negligence  (f  59*)— Extent  of  Lubiii« 
— Pboximate  Cause.  ,      , 

A  party  guilty  of  negligence  or  omission  of 
duty  is  responsible  for  all  the  consequences, 
which  a  prudent  and  experienced  party,,  fully 
acquainted  with  all  the  circumstances  which  in 
fact  exist,  whether  they  could  have  been  ascer- 
tained  by    reasonable  diligence  or  not,  would 
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have  thoneht  at  tbe  time  of  the  negligent  act 
as  reasonably  possible  to  follow,  if  they  had  been 
suggested  to  his  mind. 

[B!d.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  72;   Dec.  Dig.  i  59.*] 

Error  from  District  Court,  Pottawatomie 
County;   Chaa  B.  Wilson,  Jr.,  Judge. 

Action  by  C.  M.  Brazzell  against  the  Cbi- 
cago.  Rode  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

C.  O.  Blake,  H.  B.  Low,  R.  J.  Roberts,  and 
W.  H.  Moore,  all  of  El  Reno,  and  J.  H. 
Woods,  of  Shawnee,  for  plaintiff  in  error. 
U.  H.  Smith,  of  Shawnee,  for  defendant  In 
error. 

WIIJ<IAMS,  J.  This  proceeding  in  error 
Is  to  review  the  action  of  the  trial  court 
wherein  the  defendant  In  eiror,  as  plaintiff, 
sued  the  plaintiff  in  error,  as  defendant,  to 
recover  damages  for  personal  Injuries  al- 
leged to  have  been  received  by  said  plaintiff 
on  August  17,  1910,  while  In  the  employ  of 
the  defendant  as  a  car  repairer  In  said  de- 
fendant's shops  at  Shawnee,  Okl.  The  parties 
will  hereinafter  be  referred  to  under  the  style 
and  manner  In  which  they  appeared  in  the 
trial  court.  The  plaintiff  was  Injured  whilst 
engaged  In  repairing  a  freight  car  by  putting 
up  a  coupler  or  drawbar.  The  trial  was  had 
and  judgment  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $7,500.  On  May  14, 
1912,  on  ivpeal  to  this  court,  the  judgment 
was  reversed  and  the  cause  remanded.  On 
July  25, 1913,  on  a  retrial  judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  $12,000. 

According  to  plalntUTs  theory  and  the 
finding  of  the  Jury,  defendant  furnished 
plaintiff  a  defective  appliance,  to  wit,  a 
spring  to  be  driven  Into  the  sleeve  of  the 
drawbar  of  a  freight  car,  and  was  directed 
by  his  superior  or  foreman  to  so  drive  said 
spring,  and  the  attachments  to  the  spring 
were  too  long  to  admit  the  spring  In  said 
sleeve,  and.  In  attempting  to  drive  said 
spring  in  said  sleeve,  under  the  directions  of 
Ills  superior  or  foreman,  and  as  a  result  of 
said  spring  having  such  attachments  to  it, 
he  was  struck  by  a  chisel,  which  sprung  out 
of  said  sleeve,  striking  plaintiff  In  the  face 
and  knocking  him  backwards  against  tlie 
wheels  of  said  freight  car,  the  back  of  his 
head  near  the  base  of  the  brain  striking  said 
car  wheels,  thereby  rendering  him  uncon- 
scious and  partially  paralyzing  his  bade 

Under  tbe  finding  of  the  jury,  the  foreman, 
the  superior,  exercising  ordinary  care,  should 
have  lutown  that  the  plaintiff  was  exposing 
himself  without  appreciation  of  the  danger 
on  his  part  to  Injury  in  attempting  to  put 
the  said  spring  in  the  sleeve  of  said  draw- 
bar, and  In  this  tbe  said  foreman  was  guil- 
ty of  negligence. 

[1]  The  defendant  Insists  that  there  was 
not  sufficient  evidence  of  primary  negligence 
to  require  the  case  to  be  submitted  to  the 


jury,  but  admits  that  tbe  evidence  of  tbe 
plaintiff,  if  true,  would  require  such  a  sub- 
mission, the  contention  being  that  all  the 
evidence,  other  t&an  that  of  the  plaintiff, 
himself,  was  in  conffict  with  tliat  of  the 
plaintiff,  and  for  tliat  reason  the  verdict 
should  not  be  permitted  to  stand.  Conceding 
that  to  be  BO,  yet  there  being  a  conflict,  and 
the  plaintiff's  evidence  solely  making  the 
conflict,  that  raised  a  question  of  fact  for 
the  jury,  and  this  court,  under  numerous  de- 
cisions, is  precluded  from  weighing  the  evi- 
dence where  there  is  a  substantial  conflict, 
the  credibility  of  the  witnesses  being  solely 
for  the  determination  of  the  jury. 

[2]  To  constitute  actionable  negligence, 
where  the  alleged  wrong  is  not  willful  or  in- 
tentional, three  elements  are  essential:  (1) 
The  exlst^ice  of  a  duty  on  the  part  of  the 
defendant  to  protect  the  plaintiff  from  In- 
Jury;  (2)  failure  of  tbe  defendant  to  per- 
form that  duty ;  and  (3)  injury  to  tbe  plain- 
tiff resulting  from  such  failure.  C,  B.  I.  iSc 
P.  Ry.  Co.  V.  Duran,  134  Pac.  876. 

[3,  41  Under  the  law  in  force  in  this  juris- 
diction, the  fact  of  an  accident  or  Injury  to 
an  employ^  carries  with  it  no  presumption  of 
negligence  on  the  part  of  tbe  employer;  it 
being  incumbent  upon  the  employ^  to  prove 
that  tbe  accident  or  injury  was  the  result  of 
the  negligence  of  the  employer,  before  he  is 
entitled  to  recover  damages  therefor  against 
the  employer.  C,  R.  I.  &  P.  R.  Co.  v.  Duran, 
supra.  This  is  the  general  rule.  The  mas- 
ter, however,  Is  bound  to  exercise  reasonable 
care  and  diligence  to  provide  a  reasonably 
safe  place  in  which  the  employe  or  servant  is 
to  work,  and  also  reasonably  safe  machinery, 
tools,  and  Implements  with  which  to  work 
and  to  supply  him  with  reasonably  safe  ma- 
terial on  which  to  work.  C,  R.  I.  &  P.  Ry. 
Co.  V.  Duran,  supra. 

[f]  In  the  case  at  bar  tbe  plalntUTs  alle- 
gation was  tliat  the  master  failed  to  exer- 
cise reasonable  care,  in  that  It  supplied  him 
with  a  defective  appliance,  to  wit,  a  spring 
to  be  driven  into  tbe  sleeve  of  the  drawbar 
of  the  frdght  car,  with  an  attachment  which 
was  too  long;  that  on  that  account  tbe 
spring  could  not  be  driven  Into  the  sleeve; 
that  this  the  employ^  did  not  know;  that 
when  the  same  was  sought  to  be  driven  into 
the  sleeve  it  would  bounce  back,  and  as  a 
result  tbe  chisel,  usually  used  in  driving  the 
same  Into  the  sleeve,  flew  up  and  struck  the 
servant  on  the  head  causing  the  injury.  A 
person  guilty  of  negligence  or  an  omission  of 
duty  is  responsible  for  all  the  consequences 
which  a  prudent  and  experienced  party,  fully 
acqoainted  with  all  the  circumstances  which 
In  fact  existed,  whether  they  could  have  been 
ascertained  by  reasonable  diligence  or  not, 
would  have  thought  at  the  time  of  the  negli- 
gent act  reasonably  possible  to  follow,  if  they 
had  been  suggested  to  his  mind.  C,  R.  I.  & 
P.  Ry.  Co.  V.  Duran,  supra.  Under  the 
foregoing  rules  the  questions  not  only  as  to 
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the  negligence  but  also  as  to  proximate  caoae 
were  for  the  determination  of  the  jury. 

No  contention  Is  made  that  the  veidict  Is 
excessive. 

The  judgment  of  the  lower  court  Is  af- 
firmed. 


BADS  V.  OTTOWA  COUNTY  et  al 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1914.) 

{Byttahut  hy  the  Court.) 

Appeal  and  Ebrob  ({  773*)  —  Disicissai. — 

Failuee  to  File  Bbiefs. 

Where  the  plaintiff  in  error,  as  well  as  the 
defendant  in  error,  fails  to  file  and  serve  brief 
as  required  by  rule  7  of  this  court  (20  Okl.  viii, 
95  Pac.  vi),  it  will  be  presumed  that  the  appeal 
has  been  abandoned,  and  it  should  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3104,  3108-3110;  Dec. 
Dig.  §  773.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Ottowa  County; 
W.  X.  Qulgley,  Judge. 

Action  by  D.  H.  Eads  against  Ottowa  Coun- 
ty and  J.  H.  Connolly,  Its  treasurer,  relative 
to  placing  lands  on  the  tax  rolls  for  the  year 
1909,  purchased  from  an  Indian  allottee  In 
December,  1908,  the  deed  for  which  was  not 
approved  by  the  Secretary  of  the  Interior  un- 
til April  9,  1909.  From  a  judgment  for  the 
defendants,  the  plalntifl  brings  error.  Dis- 
missed. 

Thompson  &  Mason,  of  Miami,  for  plaintiff 
in  error.  E.  C.  Fitzgerald,  of  Miami,  for  de- 
fendants in  error. 

OALBRAITH,  C.  The  petition  in  error  and 
case-made  was  filed  with  the  clerk  of  this 
court  February  12,  1912,  and  the  cause  was 
regularly  submitted  January  10,  1914.  No 
brief  has  been  filed  by  the  plaintiff  in  error, 
as  required  by  rule  7  of  this  court  (20  Okl. 
vlli,  95  Pac.  vi).  In  fact,  briefs  have  not  been 
filed  by  either  party. 

Upon  authority  of  11  cases  reported  In  36 
OkL  (see  page  820)  and  six  cases  In  volume 
37,  Okl.  reports  (see  page  821),  and  numerous 
decisions  reported  earlier,  this  appeal  should 
be  dismissed. 

PER  CURIAM.     Adopted  in  wbol& 


GLASS  et  ah  v.  GOULD. 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1914.) 

(Syllabus  hy  the  Court.) 

1.  Appeai,  and  Ebbob  (§  548*)— Recobd— Re- 
view ON  Tbanscbipt. 

In  an  appeal  by  petition  in  error  and  tran- 
script, errors  assigned  requiring  an  examination 
of  the  evidence  cannot  be  reviewed,  for  the 
reason  that  the  evidence  is  not  properly  pre- 
served by  the  transcript,  even  though  set  out 
therein  and  certified  by  the  clerk  of  the  trial 
court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2433-2440;  Dec.  Dig.  { 
548.*] 


2.  Appeal  and  Evkob  ({  544*)- Bxoosi>— Bi- 
VIEW  ON  Tbanscbipt. 

Errors  appearing  from  the  record  proper 
may  be  reviewed  by  this  court  on  a  transcript 
_[Ed.  Note. — For  other  cases,  see  Appeal  aj>d 
Error,  Cent.  Dig.  IJ  2412-2415,  2417-2420. 
2422-2426.  .2428.  2478,  2479;  Dec.  Dig.  {  544.«1 

3.  Beceivebs  (i  29*)— Application  yob  Ap- 
PoiNTKENr— Hearino. 

A  judge  of  the  district  court  in  a  proper 
case  may  near  an  application  for  the  appoint- 
ment of  a  receiver  at  chambers,  at  a  pomt  in 
the  judicial  district,  outside  of  the  county  where- 
in the  action  is  pending  in  which  the  receiver 
is  asked. 

[Ed.  Note. — For  other  cases,  see  Receiven, 
Cent.  Dig.  |i  38-42,  409 ;    Dec.  Dig.  |  29.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Okmulgee  Conn- 
ty;   R.  C.  Allen,  Judge. 

Action  by  George  F.  Giould  against  John 
E.  Glass  and  another  on  debt  and  to  foreclose 
a  real  estate  mortgage  on  property  located 
in  the  dty  of  Okmulgee.  The  plaintiff 
served  notice  that  he  would,  on  a  day  named, 
present  a  motion  and  application  to  the 
judge  of  the  district  court  at  Sapulpa  for 
the  appointment  of  a  receiver  to  take  charge 
of  the  mortgaged  property.  A  hearing  was 
had  and  a  receiver  appointed,  and  the  de- 
fendants bring  error.    Affirmed. 

James  M.  Hays,  of  Okmulgee,  for  plaintiff 
in  error.  I.  H.  Cox,  of  Henryetta,  for  de- 
fendant in  error. 

GALBBAITH,  C  This  is  an  appeal  from 
an  order  made  at  diambers  at  Sapulpa  in 
the  Twenty-Second  judicial  district  of  Okla- 
homa, appointing  a  receiver  in  an  action 
pending  in  the  district  court  of  Okmulgee 
county  in  said  district,  for  judgment  on  a 
note  and  to  foreclose  a  real  estate  mortgage 
given  to  secure  same.  'The  appeal  is  by  peti- 
tion in  error  and  transcript.  The  assign- 
ments of  error  are:  First,  that  the  decision 
and  judgment  of  the  court  is  not  snsUined 
by  sufficient  evidence  and  is  contrary  to  lav. 
Second,  that  the  finding  and  judgment  of  the 
court  is  contrary  to  law  and  the  ConsUtntlon 
of  the  state,  and  not  supported  by  legal  and 
sufficient  evidence,  and  for  want  of  jurisdic- 
tion of  the  court  to  try  the  cause  upon  a 
motion  at  a  point  outside  of  Okmulgee  coun- 
ty, Okl. 

[1 , 2]  These  assignments  of  error,  it  wW 
be  observed,  except  the  latter  part  of  the 
second,  require  an  examination  of  the  evi- 
dence for  their  determination.  It  Is  settled 
by  an  unbroken  line  of  decisions  of  thi3 
court  that  the  evidence  introduced  on  the 
trial  of  a  cause  must  be  brought  to  this 
court  for  review  by  bill  of  exceptions  or 
case-made,  and  that  the  evidence  is  not 
brought  up  by  transcript,  although  the  same 
is  set  out  in  the  transcript  and  properly  cer- 
tified by  the  clerk  of  the  trial  court  The 
evidence  offered  at  the  hearing  of  the  motion 
for  the  appointment  of  a  receiver,  and  npoo 
which  the  presiding  judge  appointed  the  re- 
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ceiTer,  not  being  embodied  In  a  bill  of  ex- 
ceptions or  case-made,  cannot  be  considered 
Dpon  tbe  transcript,  and  for  that  reason  the 
assignments,  except  tliat  challenging  the 
Jurisdiction  of  the  court  to  hear  the  motion 
at  chambers,  outaide  of  tbe  county  where  the 
foreclosnre  rait  was  pending,  cannot  be  con- 
sidered. 

In  McMechan  v.  Christy,  3  Okl.  301,  303, 
41  Pac.  382,  383,  the  court  said:  "Upon  a 
transcript  of  the  record  no  questions  can 
be  considered,  except  those  which  appear 
from  a  consideration  of  the  record  as  made 
in  the  court  below,  and  the  errors  assigned 
not  t)eing  presented  upon  the  transcript, 
and  no  bill  of  exceptions  or  case-made  hav- 
ing ever  been  filed  In  the  court  below,  noth- 
ing is  presented  for  our  consideration  In 
this  case,  and  the  Judgment  below  is  affirmed 
with  costs  against  the  plaintiff   in   error." 

Again,  in  City  of  Kingfisher  v.  Pratt,  4 
Okl.  284,  43  Pac.  1068,  the  first  paragraph  of 
the  syllabus  reads  as  follows:  "Matters 
'  which  are  not  by  statute  authorized  to  be 
made  a  part  of  the  record  except  by  case- 
made  or  bill  of  exceptions  cannot  be  brought 
to  this  court  on  a  certificate  of  tbe  clerk, 
and  errors  assigned  thereon." 

Again,  in  Homeland  Realty  Go.  v.  Robl- 
BOD,  136  Pac.  585,  It  Is  said:  "Unless  an 
alleged  error  appears  In  the  record  prop- 
er, It  cannot  be  considered  in  an  appeal  by 
transcript." 

And  in  Menten  v.  Sbuttee,  11  Okl.  381,  67 
Pac  478,  the  second  paragraph  of  the  sylla- 
bns  reads:  "The  record  proper  in  a  civil  ac- 
tion consists  of  the  petition,  answer,  reply, 
demurrers,  processes,  rulings,  orders,  and 
jadgmmts.  And  incorporating  motions,  afll- 
davits,  or  other  papers  into  a  transcript  w^ill 
not  constitute  them  a  part  of  the  record,  un- 
less made  so  by  bill  of  exceptions."  And  the 
third  paragraph  of  the  syllabus  reads:  "Mo- 
tions and  proceedings  which  are  not  part  of 
the  record  proper  can  only  be  presented  for 
review  by  incorporating  them  Into  a  case- 
made,  or  by  preserving  them  by  bill  of  ex- 
ceptions and  embracing  them  In  the  tran- 
script" 

See,  also,  Lookabaugh  v.  La  Vance,  6  Okl. 
358,  49  Pac.  65;  Kingman  &  Co.  v.  Pixley, 
7  Okl.  351,  64  Pac.  494 ;  Belcber  v.  Wasson, 
13  OkL  648,  75  Pac.  1131. 

In  Nelson  v.  Glenn.  28  Okl.  575,  576,  115 
Pac.  471,  It  is  said  by  MiT.  Justice  Kane, 
speaking  for  the  court:  "All  of  the  errors 
assigned  by  the  plaintifTs  in  error  are  such 
that  it  would  l>e  necessary  for  this  court  to 
examine  the  evidence  In  order  to  review 
them.  This  we  cannot  do,  because  tbe  evi- 
dence is  not  made  a  part  of  the  record.  It 
has  been  held  by  this  court  many  times  that 
the  evidence  taken  In  the  case  is  not  part  of 
the  record,  unless  made  so  by  bill  of  excep- 
tions or  case-made."  See,  also.  Tribal  De- 
velopment Co.  V.  Koff  et  al.,  36  Okl.  74,  126 
Pac.  1124. 


[S]  It  thus  appears  that  the  only  question 
that  is  presented  by  the  record  In  this  case 
for  determination  by  this  court  is  whether  or 
not  tbe  presiding  Judge  of  the  Twenty-Second 
Judicial  district  had  authority  to  hear  the 
motion  and  application  for  the  appointment 
of  a  receiver  outside  of  Okmulgee  county, 
where  tbe  foreclosure  suit  was  pending.  Sec- 
tion 4979.  R.  Xj.  1910,  authorizes  a  Judge  of 
the  district  court  to  appoint  a  receiver  "In 
actions  by  mortgagee  for  the  foreclosure  of 
his  mortgage  and  sale  of  the  mortgaged  prop- 
erty," etc.  If  the  Judge  can  make  the  appoint- 
ment, he  can,  as  a  matter  of  course,  hear  mo- 
tions to  make  the  appointment  at  chambers. 
No  reason  appears  why  he  could  not  hear  this 
apidlcation  and  make  tbe  appointment — 
exercise  the  Jurisdiction  invoked — at  cham- 
bers, at  Sapulpa,  which  is  a  part  of  the 
Twenty-Second  Judicial  district.  Just  as  well 
as  at  Okmulgee.  It  is  shown  that  notice 
was  duly  given  of  the  tine  and  place  that 
the  application  for  the  appointment  of  re- 
ceiver would  be  made;  tbat  tbe  defendants 
in  the  mortgage  foreclosure  suit  were  present 
by  counsel  and  resisted  the  application; 
that  the  application  and  motion  were  beard 
and  the  appointment  made.  It  thus  appears 
that  the  Judge  had  Jurisdiction  to  make  the 
appointment  at  chambers  at  Sapulpa.  See 
Grayson  v.  Perryman,  25  Okl.  339,  106  Pac. 
954. 

No  sufficient  reason  appears  for  reversing 
tbe  order  appealed  from,  and  we  therefore 
recommend  that  it  be  affirmed. 

PER  CURIAMu    Adopted  in  whole. 


SPITZER  et  al.  v.  CITY  OP  EL  RENO  et  al.t 
(Supreme  Court  of  Oklahoma.    Aug.  6,  1913.) 

(Syllahus  hy  the  Court.) 

MuNiciPAl.  CoBPOBATiONS  (H  459,  474,  523, 
986*)  —  Special  Assessuknt  —  Distbibo- 
TioN  OF  Fund — Injunction. 

The  city  of  El  Reno  contracted  with  the 
paving  company  for  the  construction  of  certain 
street  improvements  under  the  provisions  of  the 
Paving  Laws  of  1907-08  (Laws  1907-08,  c.  10, 
art.  1).  After  signing  of  contract  and  issu- 
ance of  bonds,  the  work  was,  for  some  reason, 
delayed,  and  by  reason  of  sucb  delay  a  lar^e 
amount  of  interest  accrued  on  the  bonds.  The 
contractor  was  to  take  the  bonds  at  par  in  ex- 
ctiange  for  the  improvement,  the  toUd  cost  of 
which  was  $421,258.77,  to  be  paid  in  ten  equal 
installments.  The  first  and  second  installments 
were  paid  prior  to  the  completion  of  the  work. 
When  the  hnprovement  was  completed,  the  pav- 
ing company  claimed  all  the  bonds  and  inter- 
est remaining  in  the  hands  of  the  city  treasurer, 
which  included  the  interest  accrued  during  the 
time  the  work  was  delayed.  The  city  refused 
to  pay  this  amount.  A  compromise  was  effect- 
ed, by  which  the  bonds  were  delivered  to  the 
paving  company,  and  it  paid  back  to  the  city 
the  sum  of  $14,549.17  in  cash,  in  lieu  of  the 
accrued  but  unearned  interest.  This  was  an 
excess  sum  derived  from  assessments  paid  by 
the  property  owners  for  the  purpose  of  paying 
the  first  installment,  but  which,  by  reason  of 
the  compromise,  was  not  needed  for  that  pur- 
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pose.  The  city  also  had  In  its  possession  $7r 
oOO  deriyed  from  the  enforcement  of  the  18 
per  cent,  penalty  on  the  first  assessment  which 
the  property  owners  had  refused  to  pay  until 
the  causes  occasioning  the  delay  in  the  work 
had  been  removed.  These  two  sums  the  cit7 
proposed  to  repay  to  the  property  owners,  for 
the  reason  that  there  was  no  other  use  or  pur- 
pose to  which  they  could  legitimately  be  divert- 
ed. The  special  assessment  already  levied  was 
ample  to  take  care  of  and  pay  all  subseqaent 
installments.  The  owners  of  the  bonds  (they 
having  been  sold  to  other  parties  by  the  pav- 
ing company)  brought  injunction  proceedings 
against  the  city  to  prevent  this  proposed  dis- 
tribution.    Beta: 

(a)  Such  sums,  having  been  improvidently 
collected  from  the  various  property  owners,  in 
excess  of  the  amount  actually  needed,  did  not 
partake  of,  nor  were  they  in  any  wise  clothed 
with,  the  ctiaracteristics  of  the  trust  fund  de- 
signed by  statute  for  the  payment  of  the  va- 
rious   installments   of   assessments. 

(b)  The  scheme  of  the  statute  is  to  raise  only 
such  sum  by  special  assessment  as  will  pay 
the  actual  cost  and  expense  of  the  proposed  Im- 
provement 

(c)  It  is  not  the 'intent  of  the  law  to  create  a 
surplus  in  said  fund  or  in  any  of  said  funds; 
each  year's  assessment  is  designed  to  take  care 
of  and  pay  its  installment  and  interest  and  no 
more. 

(d)  Bach  lot  and  parcel  of  land  in  the  im- 
provement district  mnst  bear  its  equal  share  in 
the  total  cost  and  no  more. 

(e)  No  property  owner  can  be  assessed  more 
than  his  legitimate  share,  in  order  to  make  up, 
or  secure  the  payment  of,  any  delinquency  on 
the  part  of  any  other  proper^  owner. 

(f)  If  one  is,  for  any  reason,  required  to  or 
does  pay  into  said  fund  any  more  than  his  legit- 
imate assessment,  the  surplus,  in  equi^,  l>e- 
longs  to  him. 

(g)  These  sums  in  dispute,  by  misfortune  or 
miscalculation,  were  exacted  in .  excess  of  the 
sums  actually  due  the  fund,  and  those  who  paid 
it  in  are,  in  equity,  entitled  to  have  the  same 
refunded  to  them. 

(h)  The  bondholders  have  no  interest,  direct 
or  indirect,  in  said  sums  or  any  part  thereof, 
and  are  not  entitled  to  injunction  to  prevent  its 
distribution. 

(i)  The  question  of  whether,  or  not,  the  pro- 
posed distribution  is  in  accordance  with  the 
law,  not  being  properly  before  us,  is  not  decided. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corpdrations,  Cent  Dig.  ||  1101,  1122-1124, 
1232-1236,  2014;  Dec.  Dig.  {$  469,  474,  523, 
086.*] 

Commissioners'  Opinion.  Division  No.  1. 
Error  from  District  Court,  Canadian  County ; 
John  J.  Carney,  Judge. 

Action  by  Ceilan  M.  Spltzer  and  others 
against  the  City  of  El  Reno  and  others. 
Judgment  for  the  city,  and  plalntHTs  bring 
error.    Affirmed. 

M.  D.  Llbby,  of  El  Reno,  for  plaintiffs  in 
error.  Lucius  Babcock,  of  El  Reno,  for  de- 
fendants In  error. 


ROBERTSON,  C.  This  was  an  injunction 
proceeding  in  the  district  court  of  Canadian 
county,  by  Ceilan  M.  Spltzer  and  others, 
partners,  doing  business  as  Spitzer  &  Co., 
Bankers,  against  the  dty  of  El  Reno.  At 
the  commencement  of  the  suit,  the  city  was 
governed  by  a  mayor  and  eight  councilmen. 
During  the  litigation  the  city  changed  from 


aldermanlc,  to  commission,  form  of  govern- 
ment, and  this  cause,  by  agreement  of  par- 
ties, now  proceeds  against  the  city  of  El 
Reno,  P.  P.  Duffy,  ex  officio  mayor,  John  V. 
Koogle  and  Davis  Guion,  commissioners,  as 
defendants  In  error.  The  object  of  the  In- 
junction was  to  prevent  said  defendant  dty 
and  its  officers,  from  appropriating  or  issuing 
orders  or  warrants  upon,  or  paying  out  a 
certain  special  fund  then  in  the  hands  of 
the  dty  treasurer  and  derived  from  assess- 
ments levied  against  private  prop«ty  for 
street  Improvements  for  any  purposes  what- 
ever, save  and  except  In  payment  of  bonds 
issued  for  said  street  improvements,  and  in- 
terest, at  maturity,  and  from  appropriatlDg, 
or  paying  out.  Interest  collected  on  said  as- 
sessments or  reimbursed  and  repaid  into 
said  special  fund  by  the  Cleveland  Trinidad 
Paving  Company,  by  virtue  of  a  certain  set- 
tlement theretofore  made  and  entered  into 
between  said  dty  and  said  paving  companr. 
except  In  regular  payment  of  said  bonds  and 
Interest.  The  dty  answered  by  general  de- 
nial and.  In  addition,  set  up  and  relied  upon 
a  certain  compromise  agreement  made  in  No- 
vember, 1910,  between  the  Cleveland  Trinidad 
Paving  Company  and  said  dty,  whereby  said 
city  agreed  to  deliver  to  the  said  paving  com- 
pany certain  bonds  in  settlement  of  the  con- 
tract in  paving  district  No.  2,  and  the  said 
paving  company  was  to  pay  to  the  said  city 
the  sum  of  $14,549.17 ;  that  the  said  paving 
company  accepted  the  terms  and  conditions 
of  said  agreement  and  paid  said  money  to 
said  city,  and  that  said  payment  was  uncon- 
ditional, and  attached  a  copy  of  said  agree- 
ment to  its  answer  as  an  exhibit,  and  relied 
upon  the  settlement  set  out  in  said  agree- 
ment as  a  full  and  complete  adjustment  of 
all  the  differences  between  said  paving  com- 
pany and  said  dty.  The  cause  was  tried  to 
the  court  on  an  agreed  statement  of  fact,  ex- 
cept as  to  one  or  two  points  which  will  k' 
hereafter  noted,  and  resulted  in  a  Judgment 
against  the  plaintiffs  and  In  favor  of  the  dtjr. 
denying  the  injunction  and  taxing  the  costs 
to  the  petitioners.  From  this  Judgment  the 
plaintiffs  appeal. 

The  facts  necessary  for  a  thorough  under- 
standing of  the  controversy  are,  briefly  stat- 
ed, as  follows:  The  plaintiffs  are  a  partner- 
ship doing  business  in  the  city  of  Toledo  In 
the  state  of  Ohio.  The  dty  of  El  Reno  U  a 
municipal  corporation  and  dty  of  the  first 
class  under  the  laws  of  the  state  of  Okhiba- 
ma.  On  the  16th  day  of  September,  190S. 
said  city  adopted  a  resolution  whereby  it 
was  declared  that  the  grading,  paving,  carb- 
Ing,  guttering,  and  draining  of  certain  streets 
and  avenues  In  said  dty  was  necessary,  and 
that  the  cost  and  expenses  of  such  improve- 
ments should  be  paid  by  special  assessment^ 
levied,  as  provided  by  law,  upon  the  lots 
and  parcels  of  land  liable  to  assessment  for 
the  same,  all  of  which  lots  and  parcels  of 
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land  were  fnlly  set  out  and  described  in  said 
resolution,  and  the  said  resolution  was 
passed  and  published  in  conformity  to  law. 

On  October  20, 1908,  at  an  adjourned  regu- 
lar meeting  of  tlie  mayor  and  councilmen  of 
said  city,  a  resolution  was  regularly  adopted, 
reciting  tUat  no  sufficient  protest  on  the  part 
of  the  property  owners  had  been  filed  against 
the  making  of  such  improvements  and  ex- 
pressed the  determination  to  proceed  with 
the  improrements,  which  was  in  said  resolu- 
tion defined  minutely,  and  instructed  the  city 
engineer  to  proceed  to  prepare  the  necessary 
plans,  plats,  profiles,  and  specifications  and 
estimate  of  cost,  and  to  advertise  for  a  con- 
tractor. That  the  dty  engineer  did  there- 
after present  plans  and  specifications  and  es- 
timate of  costs,  and  the  same  were  adopted 
by  the  city  by  resolution  and  described  said 
trnprorements  as  street  improvement  district 
No.  2.  That  thereafter,  at  the  time  and  place 
specified  In  the  notice,  the  mayor  and  council- 
men  of  said  dty  in  regular  session  examined 
the  bids  received,  and  awarded  the  contract 
for  furnishing  the  material  and  performing 
the  work  necessary  in  making  said  Improve- 
ments to  the  Cleveland  Trinidad  Paving  Com- 
pany, It  being  the  best  and  lowest  bidder, 
and  did  thereafter  make  and  enter  into  a 
contract  with  said  paving  company  in  the 
name  of  the  city,  in  accordance  with  the 
terms  of  said  award.  That  thereafter  the 
said  mayor  and  said  council,  by  resolution 
duly  made  and  entered,  did  appoint  a  board 
of  appraisers,  who,  in  accordance  with  the 
terms  of  the  statute,  made  appraisement  and 
apportioned  the  benefits  of  the  several  lots 
and  parcels  of  land  liable  to  assessment  for 
the  cost  of  the  said  Improvement,  which  said 
appraisement  and  assessment  was  returned 
and  filed  with  the  dty  derk  In  accordance 
with  the  terms  of  the  statute.  That  there- 
after by  resolution  the  said  mayor  and  coun- 
cil appointed  a  place  and  time  for  holding 
a  session  for  the  purpose  of  hearing  com- 
plaints or  objections  concerning  said  ap- 
praisement and  apportionment,  and,  after 
due  consideration  thereof,  did  adopt  a  reso- 
lution confirming  said  appraisements  and 
apportionments,  and  that  thereafter  the  said 
mayor  and  cooncU  did  adopt  and  approve, 
and  cause  to  be  published  In  the  manner 
provided  by  law,  a  certain  ordinance,  and 
did  thereby  levy  assessments  in  accordance 
with  said  appraisements  and  apportionment 
as  confirmed,  against  the  several  lots  and  par- 
cels of  land  liable  to  assessment  for  the  pay- 
ment of  the  costs  of  said  improvement  That 
the  first  installment  of  said  assessment  fell 
due  on  the  1st  day  of  September,  1909,  to- 
gether with  Interest  at  the  rate  of  7  per  cent 
per  annum  on  the  whole  assessment  from  the 
date  thereof,  and  the  city  clerk  did  publish 
in  two  consecutive  issues  of  the  dally  paper 
published  in  said  dty  a  notice  advising  the 
owners  of  property  affected  by  such  assess- 
ments, of  the  date  when  such  Installment  and 
interest  would  be  due,  designating  the  streets 


and  avenues  and  parts  thereof  for  the  Im- 
provement of  which  such  assessments  were 
levied,  and  that  unless  the  same  should  be 
promptly  paid  that  such  installment  would 
bear  Interest  at  the  rate  of  18  per  cent  per 
annum  thereafter  until  i>ald,  and  that  pro- 
ceedings would  be  taken  according  to  law  to 
collect  such  Installment  and  interest 

Numerous  property  owners  failed,  neglect- 
ed, and  refused  to  pay  the  said  first  install- 
ment to  the  dty  clerk  within  the  time  pre- 
scribed, after  March  19,  1909,  the  date  of  the 
passage  of  the  ordinance  levying  the  assess- 
ments, and  refused  to  pay  such  installments 
with  interest  on  or  before  the  1st  day  of 
September,  1909.  That  the  amount  of  said 
first  installment,  due  and  payable  on  the  1st 
day  of  September,  1909,  and  remaining  un- 
paid, amounted  to  $42,258.77,  and  the  accrued 
interest  on  the  whole  assessment  due  and 
payable,  on  the  said  date  and  remaining  un- 
paid, amounted  to  $13,269.65.  That  the  said 
dty  clerk  thereafter  and  on  the  Ist  day  of 
September,  1909,  certified  said  first  Install- 
ment and  interest  remaining  unpaid  to  the 
county  treasurer  of  Canadian  county,  to  be 
by  that  officer  placed  on  the  delinquent  tax 
list  of  said  county  and  collected  as  other  de- 
linquent taxes  are  collected.  That  the  same 
was  placed  upon  the  said  delinquent  tax  Ust, 
and  was  collected  with  interest  and  cost  as 
provided  by  law,  and  the  said  county  treas- 
urer did  pay  over  to  the  said  dty  treasurer 
the  whole  amount  of  said  installment  and 
Interest  collected  by  him,  for  disbursement. 
In  accordance  with  the  provisions  of  law. 

After  the  expiration  of  30  days  from  the 
date  of  the  passage  of  the  assessing  ordi- 
nance, as  aforesaid,  the  mayor  and  coundl 
of  said  dty,  in  regular  session,  determined 
the  amount  of  the  assessments  remaining  un- 
paid to  be  the  sum  of  $421,258.77,  and  by 
resolution  adouted  on  the  16th  day  of  June, 
1909,  provided  foe  the  issuance  of  coupon 
bonds  in  accordance  with  the  terms  of  the 
contract  in  the  last-named  amount,  bearing 
date  of  April  1, 1909,  and  interest  at  the  rate 
of  6  per  cent  per  annum  from  date,  pay- 
able annually,  and  10  per  cent  per  annum 
after  maturity  until  paid,  and  divided  said 
sum  into  10  eiiual  installments  as  provided 
by  statute.  By  the  terms  of  the  contract  the 
paving  company  was  to  accept  the  street  im- 
provement bonds  In  payment  for  work  done, 
the  city  was  to  pay  the  paving  company  for 
work  and  material  furnished  upon  monthly 
estimates  of  the  city  engineer  as  the  work 
progressed,  provided  that  10  per  cent,  of  each 
of  said  estimates  should  be  retained  by  the 
dty  until  the  work  was  completed  and  ac- 
cepted. The  paving  company  was  to  pur- 
chase and  pay  par  value  for  a  certain  por- 
tion of  the  street  Improvement  bonds,  amount- 
ing to  2yt,  per  cent,  of  the  aggregate  amount, 
which  was  Issued  to  pay  the  cost  of  engineer- 
ing, appraisement.  Inspection,  and  other  ex- 
penses inddental  to  carrying  out  the  cou- 

DigitizedbyCjOOQlC 


800 


138  PACIFIC  REPOBTBB 


(OU. 


tract  Of  the  said  bonds  In  the  aggregate 
amoant  of  $421,258.77,  $10,236.57  represented 
that  portion  of  the  bonds  Issued  to  pay  the 
cost  of  the  engineering,  etc.,  and  the  balance 
of  $411,023.20,  represented  the  amount  of 
bonds  to  be  received  by  the  paring  company 
In  payment  of  its  contract,  when  the  mayor 
and  the  council  accepted  the  same. 

The  said  city,  In  accordance  with  the  con- 
tract, did  execute  the  bonds  for  the  fall 
amount,  with  interest  coupons  attached,  and 
from  time  to  time,  upon  estimates  furnished 
by  the  city  engineer  and  approved  by  the 
mayor  and  council,  did  deliver  said  bonds  in 
installments  with  coupons  attached  to  said 
paving  company,  for  the  full  amount  of  said 
issue,  of  $421,258.77,  of  bonds  and  the  said 
company  did  from  time  to  time,  coincident 
with  the  delivery  of  such  Installments,  pay 
to  the  dty  the  sum  due  it  for  said  engineer- 
ing and  other  expenses  incident  to  carrying 
out  the  contract  and  to  the  full  amount  of 
$10,235.57.  The  paving  company,  on  or  prior 
to  December  2,  1910,  sold  and  delivered  the 
said  bonds  to  the  plaintiffs  in,  error  for  a 
valuable  consideration,  who  thereby  became 
and  are  now  the  owners  and  holders  thereof, 
except  such  portion  of  bonds  and  interest 
coupons  as  were  paid  to  the  said  paving  com- 
pany as  hereafter  stated.  That  the  said 
bonds  maturing  on  September  15,  1909,  in  the 
sum  of  $42,258.77,  principal  and  interest  cou- 
pons on  the  whole  series  of  bonds  which 
were  due  and  payable  on  September  15, 1909, 
in  the  further  sum  of  $11,339.99,  and  inter- 
est coupons  on  the  whole  residue  of  princi- 
pal due  and  payable  on  September  15,  1909, 
in  the  further  sum  of  $22,740,  the  said  plain- 
tiffs did  not  become  the  owners  of,  and  the 
said  sum  was  paid  direct  to  the  said  pav- 
ing company  by  the  said  city  treasurer,  prior 
to  the  2d  day  of  September,  1910,  and  all  the 
said  interest  except  approximately  $10,000 
was  so  paid  to  said  paving  company  prior  to 
November  1,  1910,  and  the  money  so  paid  out 
was  the  money  collected  as  aforesaid  by  the 
county  treasurer  of  said  county,  upon  the 
first  Installment  of  assessment  so  certified  to 
him  by  the  city  clerk  for  collection  as  afore- 
said, which  bonds  and  coupons,  so  presented, 
surrendered,  and  paid,  the  said  dty  treasur- 
er did  cancel  and  now  retains  the  same.  The 
second  Installment  of  bonds  due  and  payable 
on  September  15,  1910,  was  paid  to  plaintiffs. 
Thus  bonds  numbered  consecutively  from  1 
to  85,  both  inclusive,  aggregating  the  sum  of 
$84,258.77  principal,  and  all  Interest  coupons 
on  the  entire  issue  of  bonds  due  and  payable 
September  15,  1910,  and  prior  thereto,  have 
been  paid  and  none  other. 

On  the  1st  day  of  November,  1910,  a  final 
settlement  was  made  between  the  paving 
company  and  the  city  for  the  work  of  im- 
provement, and  at  such  time  the  city  held  of 
said  $421,258.77,  bonds  numbering  368  to 
423,  inclusive,  aggregating  $55,500,  and  also 
held  the  coupons  to  said  bonds,  attached,  of 
wliich  coupons  so  attached  $1,498.50  had  ma- 


tured and  were  doe  and  payable  on  the  15th 
day  of  September,  1009,  $3^330  had  matured 
and  was  due  and  payable  on  the  15th  day  of 
S^tember,  1910,  and  In  addition  to  the  said 
$65,600,  which  the  dty  held,  and  the  said 
coupons  as  aforesaid,  the  said  dty  held  pus- 
session,  conditlonally,  of  certain  conpons 
theretofore  detached  from  bonds,  numbering 
consecutively  291  to  298,  Inclusive,  and  317 
to  367,  inclusive,  and  some  others;  the  total 
80  conditionally  held  aggregating  $4,959.  On 
November  1,  1910,  the  items  remaining  nn- 
paid  to  the  paving  company  onder  the  con- 
tract were  as  follows :  Ten  per  cent  on  esti- 
mates amounting  to  $89,906.71;  bonds  for 
engineering,  etc.,  expenses,  $3,272.32;  final 
estimate  on  completed  woiic,  $11,96867; 
Amount  theretofore  allowed  on  estimates  bnt 
being  less  in  the  aggregate  than  one  bond 
and  for  which  no  bond  had  been  Issued,  $353.- 
30 — a  total  of  $55,600  undelivered  bonds  due 
the  company.  All  other  bonds  and  coupons 
of  said  issue  than  these  last  above  stated  bad 
been  delivered  to  the  company. 

On  the  1st  day  of  November,  1910,  in  order 
to  settle  the  differences  existing  between  the 
paving  company  and  the  city,  the  following 
agreement  was  made  and  entered  into:  "Be 
It  resolved,  by  the  mayor  and  coundlmen 
of  the  dty  of  El  Reno,  as  follows:  Section  1 
That  the  dty  of  El  Reno  deliver  at  once  to 
the  said  the  Cleveland  Trinidad  Paving  Com- 
pany all  of  the  bonds  and  coupons  now  In  its 
possession  or  retained  by  it  which  the  mayor, 
and  council  of  said  dty  have  heretofore  au- 
thorized the  issue  of  for  the  purpose  of  pay- 
ing for  the  improvement  to  be  made  in  said 
street 'improvement  district  No.  2.  Section  2. 
That  the  Cleveland  Trinidad  Paving  Com- 
pany shall  pay  to  the  dty  of  El  Reno  tbe 
sum  of  fourteen  thousand  five  hundred  forty- 
nine  and  iVioo  dollars  ($14,549.17)  being  part 
of  the  accrued  interest  on  said  bonds.  Sec- 
tion 3.  That  the  delivery  of  said  bonds  to  tbe 
Cleveland  Trinidad  Paving  Company  sball 
be  made  and  accepted  as  in  full  payment, 
settlement  and  satisfaction  of  any  and  all 
sums  due  and  owing  to  the  Cleveland  Trini- 
dad Paving  Company  for  all  work  done  by 
it  in  the  performance  of  its  aforesaid  con- 
tract for- improvements  made  in  said  street 
improvement  district  No.  2,  Including  any  xnd 
all  claims  for  damages  resnlting  from  any 
act,  neglect  or  default  of  the  city  or  its  pub- 
lic officials  which  in  any  manner  Interfered 
with  the  performance  of  said  contract  Sec- 
tion 4.  That  the  payment  by  the  Cleveland 
Trinidad  Paving  Company  of  the  sum  of 
fourteen  thousand  five  hundred  forty-nine 
and  i^/ioo  dollars  ($14,649.17)  as  aforesaid 
shall  be  made  and  accepted  by  the  dty  of  E3 
Reno  as  in  full  for  the  part  of  the  accrued 
Interest  upon  the  aforesaid  bonds  which  the 
said  dty  is  or  might  be  entitled  to  retain. 
Section  6.  That  this  resolution  shaU  be  In 
force  and  effect  from  and  after  its  passage, 
and  approval  by  the  mayor,  and  its  accept- 
ance in  writing  by  the  s^  the  Cleveland 

Digitized  by  VjOOQIC 


OU.) 


BPITZXXt  T.  CITY  OF  EL  BXSO 


801 


Trinidad  Paving  Company,  whldb  aooeptanoe 
by  the  Cleveland  Trinidad  Paving  Ck>mpan7 
shall  be  filed  with  the  clerk  of  said  city  with- 
in  five  (6)  days  from  and  after  the  passage 
thereof.  Passed  and  approved  this  1st  day 
of  November,  1910.  J.  A.  Labryer,  Mayor. 
Attest:  V.  T.  Stadcpole,  (aty  Clerk.  Accept- 
ed November  2,  1910.  The  Cleveland  Trini- 
dad Paving  Gompaay,  by  M.  F.  Bramley, 
President." 

Whereupon  the  dty  delivered  to  the  paving 
company  the  bonds  and  coupons  held  by  it  as 
aforesaid,  on  the  1st  of  November,  1810,  and 
the  paving  company  paid  the  city  the  sum  of 
(14,549.17.  The  payments  were  effected  as 
follows :  The  |55,500  bonds  and  coupons  at- 
tached were  forwarded  by  the  dty  to  plain- 
tiffs In  error,  with  instructions  to  collect  the 
said  sum  of  $14,549.17  from,  and  deliver  the 
said  bonds  to,  the  said  paving  company,  and 
to  forward  said  sum  so  collected,  to  wit, 
$14,549.17,  to  the  fiscal  agency  of  the  state  of 
Oklahoma  in  the  city  and  state  of  New  York, 
for  credit  of  the  dty  of  El  Reno  to  pay  said 
street  improvement  bonds  and  interest  cou- 
pons there  presented  for  payment  at  ma- 
turity. The  $14,549.17  was  collected  from  the 
paving  company,  and  forwarded  to  the  fiscal 
agency,  and  the  bonds  were  delivered  to  the 
paving  company,  and  the  money  collected 
and  forwarded  to  the  fiscal  agency  was  ap- 
plied on  the  payment  of  bonds  and  coupons 
of  said  Issue  prior  to  the  adoption  of  resolu- 
tiou  of  the  mayor  and  coundl  hereinbefore 
referred  to.  The  detached  coupons  held  by 
the  dty  and  delivered  to  the  paving  company 
were  presented  to  the  dty  treasurer  and  by 
him  paid  and  canceled  prior  to  the  adoption 
of  the  resolution  of  the  mayor  and  council 
hereinbefore  referred  to.  On  the  2d  day  of 
December,  1910,  the  mayor  and  coundlmen  in 
adjourned  regular  session  adopted  two  reso- 
lutions, as  follows: 

"Whereas,  there  now  remains  in  the 
hands  of  the  dty  treasurer  of  the  dty  of  El 
Beno,  Oklahoma,  the  sum  of  $14,549.77,  the 
same  being  the  amount  of  money  received 
as  the  result  of  a  settlement  by  and  between 
the  dty  council  of  said  dty  and  the  Cleve- 
land Trinidad  Paving  Company  of  Cleve- 
land, Ohio,  of  the  unearned  interest  on  street 
improvement  bonds  In  paving  district  No.  2, 
of  El  Beno,  Oklahoma:  and,  whereas,  the 
work  of  improving  the  streets  and  alleys  is 
completed  and  accepted  in  said  district  No. 
2,  as  shown  by  the  records  of  the  council 
proceedings  of  November  1, 1910;  and,  where- 
as, the  sum  of  $14,649.77  now  remains  on 
hand  and  properly  bdongs  to  the  property 
owners  of  said  paving  district  No.  2,  as  Ime- 
Inafter  set  forth:  Now,  therefore,  it  is  here- 
by resolved  and  ordered  by  the  mayor  and 
dty  council  of  the  dty  of  El  Reno,  Oklahoma: 
That  the  dty  derk  of  the  said  dty  and  state 
shall  divide  the  sum  of  $14,549.77  by  the 
total  contract  price,  to  wit,  after  deducting 
from  the  total  contract  price  the  amounts 
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paid  In  full  by  the  property  owners  in  paving 
district  No.  2,  which  property  owners  made 
settlement  in  fall  £r(»tt  this  paving  and  got 
the  benefits  of  a  10  per  cent,  discount  or 
reduction  thereon.  That  the  same  be  and 
is  hereby  ordered  prorated  badt  to  the  own- 
ers of  the  lot  or  lots  In  said  paving  district 
No.  2,  to  wit:  By  multiplying  the  quotient 
so  obtained  by  the  above  division  as  men- 
tioned, by  the  total  paving  assessment  against 
any  lot  or  lots  in  said  paving  district  No. 
2,  upon  which  settlement  in  full  has  not  been 
made.  After  giving  the  said  dty  derk  15 
days  from  the  date  of  the  passage  of  this 
resolution  to  determine  the  proper  amount 
to  credit  to  each  lot  or  lots  as  above  provid- 
ed, the  owners  of  all  lots  entitled  to  a  re- 
bate under  this  resolution  may  file  bills  or 
claims  for  the  amounts  due  them  in  the  man- 
ner and  form  of  all  other  claims  against 
the  said  city  are  filed  for  allowance  by  the 
said  dty  council  and  warrants  therefor  shall 
be  drawn  and  issued  in  favor  of  the  said 
lot  owners  on  this  spedal  fund  in  the  way 
and  manner  as  provided  for  other  claims 
against  the  said  dty.  Passed  and  approved 
this  2d  day  of  December,  1910.  J.  A.  La- 
bryer, Mayor.  Attest:  F.  T.  SUckpole,  City 
Clerk.     [Seal.]" 

"Be  it  resolved  by  the  mayor  and  coun- 
dlmen of  the  dty  of  El  Reno,  Oklahoma,  In 
coundl  assembled:  That,  whereas,  the  coun- 
ty treasurer  of  Canadian  county  collected 
from  various  owners  of  lots  in  paving  dis- 
trict No.  2,  of  the  city  of  EI  Reno,  certain 
penalties  on  account  of  the  paving  taxes  in 
said  district,  to  wit,  18  per  cent  on  the 
total  assessment  and  interest  from  Septem- 
ber, 1909,  until  the  time  of  the  payment  of 
the  same;  and,  whereas,  only  7  per  cent  on 
the  said  assessments  are  required  to  pay  the 
paving  bonds  Issued  for  the  payment  of  the 
said  district  and  the  said  excess  properly 
belongs  to  the  respective  parties  so  paying 
the  same:  Now,  therefore,  be  it  resolved  by 
the  mayor  and  coundlmen  of  the  dty  of  El 
Reno,  Oklahoma:  That  the  said  excess  of 
penalty  be  refunded  to  the  respective  par- 
ties paying  the  same  before  the  sale  of  lots 
for  delinquent  paving  taxes  In  said  district 
in  June,  1910,  and  that  the  holder  of  receipts 
therefor  may  present  the  same  to  the  dty 
clerk,  and  the  said  amount  may  be  ascer- 
tained, and  when  so  determined  that  war- 
rants may  be  Issued  therefor  on  the  penalty 
fund  to  such  parties  for  the  .said  penalties 
so  determined.  Passed  and  approved  this 
2d  day  of  December,  1910.  J.  A.  Labryer, 
Mayor.  Attest:  F.  T.  Stackpole,  City  Clerk. 
[SeaL]" 

Said  resolutions  are  in  effect  onmodifled, 
unrepealed,  and  it  is  the  Intent  of  the  dty 
to  exercise  the  authority  therein  conferred 
to  pay  out  and  disburse  from  said  spedal 
fund  the  amounts  named  in  said  resolutions 
and  for  the  purpose  therein  stated. 

The  penalties  mentioned  In  the  last  reso- 
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Intlon  abOTe  on  the  first  Installmait  of  as- 
sessment from  September  1, 1900,  to  the  time 
said  first  installment  was  collected  by  tbe 
county  treasurer,  amounts  approximately  to 
17,600,  and  tbe  excess  of  Interest  over  and 
abore  7  per  cent,  on  the  same  installment 
for  the  same  period  of  time,  L  e.,  11  per 
cent,  amounts  to  approximately  $4|588.  By 
reason  of  the  application  of  the  said  $14,548.- 
17  to  the  payment  of  bonds  of  the  series 
which  matured  September  16, 1910,  and  which 
were  paid  at  the  fiscal  agency  of  the  state 
of  Oklahoma  in  the  city  and  state  of  New 
Tork,  the  assessment  fund  in  the  hands  of 
the  (dty  treasurer  of  the  city  of  El  Reno  now 
contains  a  like  sum,  which,  had  it  not  been 
for  the  payment  of  the  said  $14,649.17,  by 
the  fiscal  agency,  as  aforesaid,  would  have 
been  applied  in  payment  of  said  matured 
bonds.  There  is  no  contest  between  the  par- 
ties conceiTiing  the  validity  of  the  proceed- 
ings or  any  of  them  hereinabove  referred  to, 
on  which  the  contract  for  the  making  of  the 
said  improvements,  the  said  assessments,  and 
the  issue  of  bonds  are  based,  and  the  valid- 
ity of  the  contract,  assessments,  and  series 
of  bonds  are  likewlBe  admitted  by  the  iwr- 
ties. 

The  above  facts  were  submitted  to  the 
trial  court  by  the  parties  in  an  agreed  state- 
ment. In  addition  to  this,  tbe  plaintiffs  sub- 
mitted the  deposition  of  Horton  G.  Rorick, 
one  of  the  plaintiffs,  in  support  of  the  alle- 
gation of  damages  and  injury  which  plain- 
tiffs, as  owners  of  tbe  outstanding  bonds, 
might  sustain  by  carrying  into  effect  the 
resolutions  above  set  out.  In  addition  to  the 
above,  the  city  offered  evidence  tending  to 
show  that  the  said  sum  of  $14,649.77  belong- 
ed to  the  city  of  El  Reno  in  its  corporate 
capacity,  and  that  the  same  was  no  part  of 
the  special  assessment  fund.  Upon  these 
facts  the  court  found  that  plaintifls  were 
not  entitled  to  the  relief  prayed  for  and  dis- 
missed their  petition,  and  they  bring  error 
and  predicate  the  same  on  the  following  as- 
signments, to  wit:  (1)  That  the  orders  din- 
solving  tbe  temporary  Injunction  and  the 
final  judgment  are  not  sustained  by  suffi- 
cient evidence  and  are  contrary  to  law ;  and 
(2)  error  of  law  occurring  at  the  trial  in 
tbe  admission  of  certain  evidence. 

It  will  be  observed  that  there  are  two  items 
over  which  this  controversy  arose,  viz.,  $7,- 
600,  derived  from  tbe  penalty  of  18  per  cent 
on  delinquent  assessments,  and  $14,549.77  ac- 
crued interest  on  the  bonds,  or  first  install- 
ment of  assessment,  accumulated  thereon 
while  a  controversy  existed  between  the  city 
and  paving  company,  and  before  the  bonds 
representing  the  payment  of  Installment  of 
the  work  performed  during  said  controversy 
had  been  delivered  to  the  paving  company, 
and  which  said  latter  sum  was  ascertained 
and  determined  by  the  parties  through  tbe 
final  settlement,  and  which  was  part  of  the 
consideration  therefor.    The  ci^,  after  mak- 


ing final  settlement  with  the  paving  com- 
pany, found  itself  in  the  possession  of  these 
two  same,  and  the  same  having  been  derived 
firom  special  assessments,  for  a  particnlar 
and  specific  purpose,  and  not  in  any  wise  be- 
longing to  the  city  as  a  municipality,  but 
it  holding  the  same  as  a  trustee,  or  stake- 
holder, attempted,  by  the  two  resolutions 
adopted  December  2,  1910,  to  return  the 
same  to  the  property  owners,  who  had  paid 
it  This  attempt  the  plaintiffs  objected  to, 
and  this  threatened  dislnmement  presents 
the  question  in  controversy.  At  the  time  tbe 
two  last-mentioned  resolutions  were  adopted, 
the  plaintifls  were  the  owners  of  aU  bonds 
due  on  September  15,  1910,  and  all  snbse- 
qnent  installments  of  bonds  and  interest 
coupons,  and  no  further  payments,  either  of 
Interest  or  principal,  were  due  out  of  said 
special  assessment  fund  nntil  September  15, 
1911. 

Plaintiffs  contend  that  the  special  assess- 
ment fund  is  a  trust  fund  dedicated,  pledg- 
ed, and  appropriated  by  statute  to  the  pay- 
ment of  the  bonds  and  interest,  and  can  be 
used  for  no  other  purpose  and  cannot  law- 
fully be  diverted  from  said  purpose,  and 
that  the  dty  of  El  Reno,  as  a  municipal  cor- 
poration, has  no  right  or  interest  thereiD, 
except  as  trustee,  or  stakeholder,  and  no 
power  to  use  or  expend  the  same  except  as 
such  trustee  for  the  payment  of  the  bonds 
and  Interest  thereon  as  provided  by  law,  and 
cites  Seas.  Laws  1907-08,  p.  175  (Ck>mp.  Laws 
1909,  f  727;  Revised  Laws  1910,  S  942),  a 
portion  of  which  reads  as  follows:  "  •  •  • 
And  the  amount  so  collected  and  paid  to 
the  dty  treasurer  shall  constitute  a  separate 
special  fund  to  be  used  and  applied  to  the 
payment  of  sndi  bonds  and  the  Interest 
thereon"  and  for  no  other  purpose. 

That  such  money,  when  collected  from  the 
various  property  owners,  becomes  a  tmst 
fund,  to  be  used  only  for  the  particnlar  pQ^ 
pose  for  which  it  was  raised,  and  especially 
until  all  bonds  and  interest  and  other  legal 
charges  against  said  fund  have  been  paid, 
there  can  be  no  doubt  See  CUf  of  El  Beno 
V.  Cleveland  Trinidad  Paving  Co.,  25  Okl. 
648,  107  Pat  168,  27  I*  R.  A.  (N.  S.)  680; 
Ritterbusch,  Co.  Treas.,  v.  Havlngborst,  Gtj 
Treas.,  29  Okl.  478,  118  Pae.  138;  Shult*  v. 
Ritterbusch,  134  Pac.  961  (decided  May  13, 
1913,  not  yet  ofBdally  reported).  But  <»»- 
ceding  this  to  be  trae,  it  does  not  necessarily 
follow  that  the  sums  In  question  are  dotbed 
with  that  characteristic.  The  whole  scbenie 
of  the  statute  is  to  raise  only  such  .sum  as 
will  pay  the  actual  exiiense  of  the  improve- 
ment It  was  not  designed  to  create  a  sur- 
plus at  any  time  in  this  fund  or  any  of  Its 
installments.  ISacfa  year's  assessment  la  in- 
tended to  take  care  of  one  installment  of 
prindpal  and  Interest  and  no  more.  To  be 
sure,  this  sum  cannot  be  limited  to  an  exact 
amount  From  the  nature  of  the  business 
there  will  always  be  a  alight  discrepancyi 
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amounting,  perhaps,  to  a  few  dollars,  or  pos- 
sibly a  few  hundred  dollars,  but  the  assess- 
ments for  this  purpose  are  made  to  bear  7 
per  cent  Interest,  while  the  bonds  bear  only  6 
per  cent,  and  this  additional  1  per  cent 
ought,  and  in  all  probability  will,  always 
provide  more  than  the  necessary  amount  to 
meet  any  possible  deficiency.  Each  lot  and 
'parcel  of  land  in  the  proposed  improvement 
district  must  bear  its  equal  share  in  the 
total  cost  It  is  not  required  to  bear  more. 
Neither  the  dty  nor  the  bondholder  can  re- 
quire any  property  owner  to  pay  one  penny 
more  than  the  sum  legally  assessed  against 
his  property.  If  A.  owns  property  In  the  dis- 
trict, he  must  pay  all  the  assessments  levied 
against  bis  property,  and  If,  for  any  reason, 
he  falls,  neglects,  or  refuses  to  do  so,  the 
statute  Injposes  a  penalty  of  18  per  cent  per 
annum  on  the  amount  of  his  tax  and  also 
provides  an  easy  and  speedy  method  for  sell- 
ing the  same  for  the  purpose  of  compelling 
payment  But  notwithstanding  A.  makes  de- 
fault in  the  payment  of  all  or  any  part  of  his 
assessment,  neither  the  city,  nor  the  bond- 
holder, nor  any  one  else,  can  exact  a  single 
penny  from  B.,  who  also  owns  property  In  the 
improvement  district,  for  the  purpose  of 
making  up  A-'s  deficiency.  The  statute  pro- 
vides ample  remedy  In  such  case,  and  A.'s 
property  1b  pledged,  by  law,  to  the  pajnnent 
of  bla  share  In  the  cost  of  the  improvement. 
So,  also.  If  for  any  reason  A.  Is  required  to  or 
has  paid  into  said  fund  more  tax  than  he 
owes,  or  than  has  been  legally  levied  against 
his  property,  the  surplus  belongs  to  him,  and 
not  to  the  municipality,  the  district,  or  the 
bondholder.  These  principles  are  so  fnnda- 
mental  and  so.  simple  that  there  ought  not 
to  be  any  difference,  in  the  minds  of  reason- 
able men,  concerning  them. 

The  sums  in  controversy  In  this  case  are 
made  tip  of  money  exacted,  innocently  to  be 
sure,  from  the  property  owners  In  improve- 
ment district  No.  2,  In  the  dty  of  El  Bene. 
This  money  was  collected  and  taken  from 
them  without  any  returning  consideration. 
They  received  no  paving  for  it  It  was  an 
excess  amount  collected  as  it  was  under  color 
of  law  but  by  reason  of  a  miscalculation,  a 
mistake,  nothing  more.  The  first  and  second 
installments  of  the  special  assessment  had 
already  been  paid  when  this  amount  was 
returned  to  the  dty  by  the  contractor,  who 
had  been  overpaid,  and  aU  subsequent  install- 
ments have  been  amply  provided  for  by  law. 
These  stuns,  therefore,  are  not  part  of  the 
trust  fund  created  by  statute  and  do  not 
possess  any  such  characteristic.  If  it  was 
necessary.  In  order  to  pay  bonds  or  interest, 
that  this  sum  be  retained,  it  would  present  a 
different  question;  but  such  Is  not  the  case. 
In  equity  these  sums  should  be  prorated 
among  the  property  owners  of  said  district 
They  belong  to  them  and  to  no  one  else.  No 
one  has  any  lien  thereon,  nor  have  plaintiffs 
any  Interest  therein  direct  or  remote.    They 


will  not  be  Injured  by  the  return  of  this  mon- 
ey to  the  property  owners,  for,  no  matter  how 
long  a  period  of  time  the  Installments  extend 
over,  this  money  would  never  be  used  to  pay 
either  bonds  or  interest;  other,  and  ample, 
provision  has  been  made  to  meet  all  these  ob- 
ligations of  the  improvement  district,  and  if 
these  sums  are  retained  by  the  dty  treasurer, 
at  the  time  of  the  final  payment  of  the  last 
series  of  bonds,  it  will  still  remain  in  his 
hands  unused  and  wholly  luinecessary  for  the 
purpose  which  plaintiffs  contend  for  it 
Plaintiffs,  as  holders  of  the  bonds,  have  no 
greater  rights  than  those  given  them  by 
statute.  The  method  of  payment  of  the  in- 
stallments was  provided  by  statute  long  be- 
fore the  issnanoe  of  the  bonds,  and  the  stat- 
ute became  and  is  yet  a  part  of  the  contract 
No  attempt  is  being  made  by  the  property 
owners,  the  dty  or  any  one  else,  to  vary, 
alter,  diange,  or  modify  in  any  wise  the 
statutory  method  of  payment,  and  until  such 
attempt  is  made  they  ought  not  complain. 
It  must  not  be  forgotten,  in  this  connection, 
that  at  the  time  this  suit  was  commenced  all 
bonds  and  interest  due  had  been  fully  paid; 
no  other  payment  would  be  due  until  Sep- 
tember 15,  1911;  until  this  1011  assessment 
was  collected  there  was  nothing  In  the  hands 
of  the  dty  treasurer  In  which  plaintlSs  would 
have  any  interest  If  the  sums  In  con- 
troversy were  derived  from  a  payment  of 
assessment  of  which  the  installment  of  bonds 
and  interest  had  not  been  paid,  then  plain- 
tiffs undoubtedly  would  have  an  interest 
therdn;  but  as  has  been  seen,  such  Is  not 
the  case. 

As  has  been  well  said  by  counsel  for  de- 
fendants in  error:  "Under  every  contingency 
whldi  may  arise,  provision  is  made  in  the 
statute  for  the  payment  of  every  bond  and 
every  coupon  out  of  assessments  due  in  the 
same  year  the  bonds  and  coui)on8  are  due, 
and  plaintiffs  can  have  a  vested  interest  In 
no  other  moneys.  Plaintiffs  have  not  shown 
that  they  will  suffer  any  Injury.  What  Inju- 
ry can  they  suffer?  Their  bonds  and  cou- 
pons due  have  been  paid ;  ample  provision  Is 
made  in  the  law  for  the  i>ayment  of  bonds  and 
coupons  due  in  the  future.  They  can  be  In- 
jured in  no  other  way  than  by  the  loss  of  the 
amount  Invested  In  the  bonds.  Plaintiffs  can- 
not come  Into  court  and  demand  equitable 
relief  for  the  mere  puriK>se  of  Increasing  the 
speculative  value  of  their  bonds.  They  can- 
not claim  more  security  than  the  laws  gives 
them.  How  can  they  be  injured  by  the  dis- 
tribution of  money  against  which  they  have 
no  dalm,  money  which  can  never  be  theirs. 
money  which  no  one  owes  to  them  in  any 
way  whatever?  They  purchased  these  bonds 
having  In  contemplation  no  other  security 
than  that  provided  by  law,  viz.,  the  special 
assessments  against  the  property  abutting 
along  the  improvement  How,  then,  can  they 
be  injured  by  any  act  which  in  no  way  dimin- 
ishes or  affects  this  sectulty?    They  purchas- 
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ed  these  bonds  contemplatliig  that  only  the 
money  In  the  amount  of  the  assessments 
would  each  year  be  placed  In  this  fund,  \s'lth 
which,  each  year,  one-tenth  of  the  bonds  aiid 
the  interest  would  be  paid.  How  can  they 
be  Injured  by  any  disposition  of  money  de- 
rived from  some  other  source?  The  distribu- 
tion of  this  $14,549.77  in  no  way  lessens  the 
amounts  to  be  paid  upon  the  assessments. 
These  have  been  paid  in  and  will  be  paid  In 
and  used  to  redeem  one-tenth  of  the  bonds 
and  the  interest  each  year,  in  the  manner 
and  amounts  provided  by  law,  and  as  was 
contemplated  by  the  parties  at  the  time  the 
bonds  were  purchased  by  plaintiff.  The 
plaintiffs  have  and  will  continue  to  ttave,  ir- 
respective of  what  is  done  with  this  $14,549.- 
77,  everything  which  the  law  provides  they 
should  have,  and  which  they  themselves  ex- 
pected to  have.  What  interest,  then,  can  they 
claim  in  anything  more,  and  what  irrepara- 
ble Injury  can  they  suffer  from  the  disposi- 
tion of  something  else?  How  can  they  suf- 
fer from  the  loss  of  something  they  have 
never  had?" 

The  qaestlon  as  to  the  ri^t  of  the  dty,  as 
a  munlcipaUty,  to  these  sums,  is  not  properly 
before  us ;  but  it  might  not  be  amiss  to  say 
that  in  our  opinion  it  belongs,  in  equity  at 
least,  to  those  property  owners  who,  under 
the  color  of  law,  were  compelled  to  pay  It, 
and  not  to  the  city.  The  dty  is  the  agent  of 
both  the  property  owners  and  the  paving  com- 
pany in  the  transaction,  and  in  this  particular 
respect  occupies  the  position  of  stakeholder. 
Until  the  bonds  and  interest  have  been  fully 
paid,  it  can  have  no  interest  in  any  part  of 
the  special  assessment  fund,  and  then  only 
such  interest  as  may  be  given  by  statute,  and 
at  the  time  this  suit  was  filed  there  was  no 
statute  dealing  with  the  subject;  but  in 
these  particular  sums  we  do  not  see  how  it 
can  possess  any  Interest  whatever. 

This,  therefore,  brings  us  to  the  real  ques- 
tion in  this  case:  Did  the  lower  court  err 
in  dissolving  the  temporary  injunction  and  in 
refusing  to  grant  perpetual  injunction?  Ob- 
viously not  For  the  reasons  hereinabove  set 
out,  It  appears  that  plaintiffs  have  a  full, 
complete,  and  adequate  remedy  at  law  for 
any  injury  they  may  suffer  by  reason  of  the 
wrongful  acts  or  omissions  of  the  city  to 
properly  provide  an  ample  fund  to  care  for 
all  outstanding  bonds  and  interest.  All  pay- 
ments have  been  made  as  contemplated  by 
statute.  No  apprehension  or  fear  that  future 
payments  wIU  not  be  made  has  been  sug- 
gested by  plaintiffs,  and  none  could  properly 
be  made,  for  no  presumption  exists  that  pub- 
lic officers  will  ignore  the  plain  provisions  of 
statute  or  refuse  to  perform  their  official 
duty.  Plaintiffs  have  not  shown,  nor  can 
they  show,  that  they  have  been  in  any  wise 
injured,  or  that  they  are  likely  to  be  Injured, 
by  the  threatened  disbursement  of  these 
sums.  The  law  does  not  contemplate  any 
duty  on  the  part  of  the  city,  outside  of  stat- 


utory provisions,  looking  to  the  speculative 
enhancement  of  the  market  value  of  these 
bonds.  Besides,  this  question  was  submitted 
to  the  court  as  a  fact  and  resolved  against 
the  contentions  of  plaintiffs,  and  we  have 
heard  of  no  sufficient  reason  to  warrant  an 
interference  with  the  Judgment 

From  a  careful  analysis  of  the  whole  case, . 
after  due  consideration  of  plaintiffs'  claims, 
we  cannot  see  where  the  lower  court  erred  in 
its  judgment  It  therefore  becomes  unneces- 
sary to  give  consideration  to  the  other  ques- 
tions raised,  collaterally,  In  the  briefs  of  the 
parties. 

For  the  reasons  given,  the  Judgment  of  the 
district  court  of  Canadian  county  should  be 
affirmed. 

PER  CURIAM.    Adopted  in  whole. 


CHICAGO,  R.  I.  ^k  P.  RT.  CO.  T.  VYAVS. 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1914.) 

(Svllahua  by  the  Oourt.) 

1.  Cabbiebs  (IS  238,  361*)— Bjectiow  or  Tbw- 

PAS8BB — ^LlABIUTT  FOB  INJITBIES. 

A  person  who  enters  a  passenger  train  at  a 
station,  without  ticket  or  money  to  pay  fare,  for 
the  purpose  of  collecting  an  account  from  a  pas- 
senger on  such  train,  and  remains  on  the  train 
after  it  leaves  such  station^  is  not  a  passener, 
and  the  company,  through  its  servants  and  em- 
ployes, may  eject  him  from  the  train  at  a  prop- 
er place  for  failure  to  produce  a  tidcet,  or  to 
pay  fare,  or  on  account  of  boisterous  conduct, 
and  the  company  is  not  liable  for  injury  result- 
ing to  such  passenger  when  only  sudi  force  if 
used  as  is  reasonably  necessary  to  eject  him  un- 
der the  circumstances. 

[£3d.  Note.— For  other  cases,,  see  Carrien, 
Cent  Dig.  i»  973,  140ft-1466,  1469,  1470,  147^- 
1476,  147&-1501 ;   Dec.  Dig.  i{  238,  3ei.»] 

2.  Cabbixsb  (f  282*)— ElJBcnoN  of  Tbebpabb- 

BBS— LlABIUTT  FOB  WaNTON   INJTJBIKS. 

A  railroad  company  is  liable  for  injurj 
wlllfnlly  and  wantonly  inflicted  upon  a  tres- 
passer or  licensee  on  one  of  Its  passenger  trauis. 
(Ed.  Note. — For  other  cases,  see  Carrien, 
Cent  Dig.  »  1103, 1107,  1108,  U16, 1116;  Dec, 
Dig.  S  282.*] 

8.  Cabbiebs    ({  361*)— Ejection  or  Passek- 

OER— LlABIUTT  fob  WaNTON   INJUEY. 

If,  in  ejecting  p.  trespasser  or  licensee  from 
one  of  its  passenger  tnuns,  the  servants  and 
employes  of  the  company  use  more  force  than 
is  reasonably  necessary,  or  if  after  he  is  ejected 
they  wantonly  and  willfully  injure  him,  the 
company  is  liable  for  such  injury. 

[BM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i|  1«»-1466,  1469.  1470,  1472- 
1476,  147§-]501;   Dec  Dig.  §  361.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Seminole  County; 
Tom  D.  McKowen,  Jtidge. 

Action  by  Charley  Evans,  an  Infant,  by 
C.  T.  Evans,  his  father  and  next  friend, 
against  the  Chicago,  Rock  Island  ft  Padfle 
Railway  Company.  Judgment  was  for  tbe 
plaintiff,  and  the  defendant  brings  error. 
Affirmed. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  *  Am.  Dig.  Key-No.  Sprtes  *  Rep'r  JndexM 
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C.  O.  Blake,  H.  B.  Low,  B.  J.  Boberts,  and 
W.  H.  Moore,  all  of  El  Beno,  for  plalntUT  in 
error.  B.  B.  Blakeney,  of  Muskogee,  G.  C. 
Crump,  of  HoldenvUle,  A.  M.  Fowler,  of 
Wewoka,  and  J.  L.  Skliuier,  of  BoIdenvUle, 
for  defendant  In  error. 

UATiBRATTH,  C.  This  was  an  action  In- 
stituted by  Charley  Evans,  a  minor,  by  his 
t&tii&e  and  next  friend,  for  damages  for  per- 
sonal Inloilea  on  account  of  an  alleged  forci- 
ble and  wrongful  ejection  from  one  of  the 
defendant's  passenger  trains  between  Eolden- 
rille  and  Wewoka,  Okl.  Issue  was  properly 
Joined,  and  there  was  a  trial  to  the  court 
and  Jury  and  a  verdict  and  Judg^nent  for 
the  plalntlfC  against  the  defendant  for  $1,- 
&45,  from  which  an  appeal  was  properly  per- 
fected to  this  court  by  petition  in  error  and 
case-made. 

Error  is  assigned  in  OTermling  the  motion 
for  new  trial  and  in  rendering  Judgment  for 
the  plaintiff.  It  is  urged  by  the  plaintiff  In 
error  that  the  trial  court  erred  in  Its  Instruc- 
tions to  the  Jury  and  in  refusing  to  gire  a 
requested  instruction,  and  that  the  Judgment 
l8  excessiye. 

[1]  It  appears  from  the  evidence  that  the 
plaintiff,  who  was  a  young  man,  19  years  of 
age,  boarded  one  of  the  plaintiff's  passenger 
trains  at  HoldenvUle  for  the  purpose  of  col- 
lecting a  debt  from  one  Mike  By  an,  a  pas- 
senger on  said  train,  and  that  after  he  board- 
ed the  train  be  engaged  in  a  controversy 
with  Mike  Byan,  and  the  train  pulled  out  of 
Holdenville  and  continued  on  its  Journey 
toward  Shawnee,  and,  when  some  three  or 
four  miles  from  Holdenville,  the  plaintiff, 
Btill  engaged  in  his  controversy  with  Mike 
Byan,  became  boisterous  and  was  creating  a 
disturbance  with  the  passengers  on  the  train, 
and,  the  conductor's  attention  being  then 
caUed  to  the  disturbance,  he  went  back  to 
the  part  of  the  train  where  the  plaintiff  and 
Ryan  were  and  attempted  to  quiet  the  plain- 
tiff. The  auditor  then  asked  plaintiff  for  his 
ticket  The  plaintiff  said  he  had  no  ticket, 
"wasn't  going  anywhere,"  and  had  no  mon- 
ey to  pay  his  fare,  and  the  conductor,  then 
failing  to  quiet  him,  gave  the  signal  and 
stopped  the  train,  and  called  the  brakeman 
and  a  railroad  detective,  by  the  name  of 
Burnett,  to  assist  him,  and  proceeded  to  eject 
plaintiff  from  the  train.  The  plaintiff  put 
up  a  vigorous  fight,  but  was  finally  ejected, 
and  when  he  was  Jerked  from  the  steps  of 
the  car  to  the  ground  he  was  then  at  the 
top  of  an  embankment  or  fill,  variously  es- 
timated by  the  witnesses  from  10  to  20  feet 
deep.  A  witness  for  the  plaintiff  testified 
that  Burnett  then  grabbed  the  feet  of  the 
plaintiff  and  whirled  him  down  the  embank- 
ment. The  brakeman  testified  for  the  de- 
fendant that  Burnett  pushed  the  plaintiff 
and  that  caused  him  to  roU  down  the  em- 
bankment At  any  rate,  he  rolled  down  to 
the  bottom  of  the  fill.    The  train  was  then 


started,  and  a  physician  who  was  aboard  the 
train  suggested  to  the  conductor  that  for  the 
protection  of  the  company  and  plaintiff  he 
ought  not  to  be  left  In  that  place,  and  sug- 
gested that  the  train  be  backed  up  and  he  be 
placed  In  the  baggage  car  and  taken  to  the 
next  station,  which  was  Wewoka,  and  turn- 
ed over  to  the  authorities.  The  train  was 
then  stopped  and  backed  up,  and  the  plain- 
tiff was  helped  up,  or  got  up,  and  without 
assistance  walked  and  got  into  the  baggage 
car,  and  rode  there  until  the  train  arrived  at 
Wewoka,  where  he  was  turned  over  to  the 
county  physician.  All  this  occurred  on  May 
25,  1909.  The  evidence  shows  that  on  Au- 
gust 2d  following  the  plaintiff  was  adjudged 
insane  by  the  insanity  board  of  Pittsburg 
county,  where  his  father  resided  and  where 
he  was  taken  after  this  incident  and  sent  to 
the  insane  asylum  at  Norman,  where  he  was 
still  confined  at  the  date  of  the  trial,  Febru- 
ary 1,  1011.  It  was  contended  on  behalf  of 
the  plaintiff  that  the  force  and  violence  used 
in  ejecting  him  from  the  train  and  after  he 
was  ejected  was  the  proximate  cause  of  his 
subsequent  insanity. 

It  is  clear  from  the  testimony  that  the 
plaintiff  was  not  a  passenger  on  the  defend- 
ant's train,  and  that  he  did  not  intend  to 
become  a  passenger  when  he  entered  the 
train.  He  neither  purchased  a  ticket  before 
entering  nor  provided  himself  with  money 
to  pay  his  fare  from  the  station  where  he 
entered  to  the  next  station.  The  railroad 
company,  therefore,  did  not  owe  him  that 
high  degree  of  care  it  owes  a  passenger  on 
one  of  Its  trains.  Its  servants  had  a  right 
to  eject  him  in  a  proper  manner  and  at  a 
proper  place  for  failure  to  pay  his  fare,  or 
to  produce  a  ticket  and  on  account  of  the 
boisterous  conduct  and  annoyance  he  caused 
to  the  passengers  on  the  train.  Section  813, 
Rev.  L.  1910. 

[2,  3]  In  instruction  No.  2,  complained  of 
by  the  plaintiff  in  error,  the  court  told  the 
Jury  that  the  servants  of  the  defendant  had 
a  right  to  eject  the  plaintiff  from  the  train 
or  to  remove  him  from  the  passenger  car  to 
some  other  part  of  the  train,  but  In  so  doing 
they  were  bound  to  use  only  such  force  as 
was  reasonably  necessary  under  the  circnm- 
stances  to  remove  and  eject  him. 

In  the  third  instruction  of  the  court  to  the 
Jury,  also  complained  of  by  the  plaintiff  in 
error,  the  court  told  the  Jury,  in  effect  that 
the  plalptlff  was  not  a  passengsr  on  the 
train,  and  he  could  not  recover  for  such 
ejection  without  unnecessary  force. 

It  is  said  by  Commissioner  Sharp  in  C,  B. 
I.  &  P.  B.  Co.  V.  Stone,  34  Okl.  368,  125  Pac. 
1122:  "Ballroad  companies  are  bound  to 
exercise  their  dangerous  business  vrith  due 
care  to  avoid  injury  to  others;  and  when 
they  fail  to  do  so  they  are  liable  for  damages, 
even  to  a  tresimsser,  who  has  not  been  guilty 
of  contributory  negligence.  White,  Persona! 
Injuries  in  Railroads,  etc.,  1075.    A  reckless 
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disregard  of  consequences  may  be  so  great 
as  to  Imply  a  willingness  to  inflict  an  injuryr 
such  as  to  entitle  a  trespasser  to  recover, 
although  there  is  no  actual  Intent  to  barm 
him.  Id.  i  1078.  On  the  contrary,  It  Is  the 
general  rule  that  the  railroad  company  Is  not 
liable  to  a  trespasser  on  its  property,  In  the 
absence  of  any  wantonness  and  willfulness 
or  gross  negligence.  Under  settled  rules  of 
public  policy,  railway  companies  are  not  to  be 
made  liable  for  Injuries  received  by  trespass- 
ers upon  their  trains,  unless  the  Injury  Is 
inflicted  under  drcnmstances  Indicating  wan- 
tonness or  willfulness  In  the  servants  of  the 
companies.  The  rnle  seems  to  be  almost  uni- 
versally recognized  and  approved,  and  is  in 
consonance  with  reason  and  right"  See  cas- 
es cited. 

It  does  not  seem  to  be  material  in  this  case 
whether  the  plalntlfF  was  a  trespasser  or  a 
licensee;  so  long  as  he  was  not  a  passenger, 
the  company's  duty  to  him  would  not  be  any 
different,  since  it  would  be  liable  for  Injury 
wantonly  and  willfully  inflicted  upon  either 
trespasser  or  licensee. 

The  Instruction  requested  by  the  plaintiff 
in  error  and  refused  by  the  court  was  as  fol- 
lows: "If  you  feel  and  believe  from  the  evi- 
dence In  this  case  that  the  plaintiff  was  a 
trespasser  upon  the  passenger  train  of  the 
defendant,  then  the  defendant,  through  its 
employes  and  servants,  was  only  bound  to 
the  duty  of  not  wlllfally  and  intentionally 
injuring  the  plaintiff."  While  this  instruc- 
tion requested  by  the  plaintiff  in  error  was 
possibly  a  correct  statement  of  the  rule  of 
law  as  to  the  duty  a  carrier  owes  a  trespasser 
on  one  of  its  trains,  stUl,  if  the  court  in  its 
instructions  covered  this  duty  in  different 
language  and  in  different  form,  it  was  not 
prejudicial  error  to  deny  the  requested  in- 
struction. Finch  v.  Brown,  27  Okl.  217,  111 
Pac.  391,  and  cases  dted. 

The  court  told  the  jury  in  instruction 
No.  3  that  the  plaintiff  was  not  a  passenger 
on  defendant's  train;  and  that  the  defend- 
ant's servants  had  a  right  to  eject  him  with- 
out unnecessary  force,  and  that  he  was  not 
entitled  to  recover  for  such  ejection;  and  in 
Instruction  No.  2  told  the  jury  that  the  serv- 
ants of  the  plaintiff  In  error  bad  a  right  to  re- 
move the  plaintiff  from  the  train  or  from  the 
passenger  car  to  some  other  part  of  the  train, 
but  that  in  so  doing  they  were  bound  to  use 
only  such  force  as  was  reasonably  necessary 
under  the  circumstances.  The  jury  doubtless 
understood  from  these  Instructions  that  the 
company  was  not  authorized  to  use  wanton 
or  willful  violence  toward  the'  defendant, 
even  though  he  were  a  trespasser,  and  that 
the  company  was  only  liable  for  Injury  re- 
sulting from  wanton  and  willful  violence  used 
in  ejecting  the  plaintiff  from  the  train. 

The  Instructions  of  the  court  to  the  Jury 
seem  to  reasonably  cover  the  law  of  the  case 
and  the  respective  rights  and  duties  of  the 
parties  under  the  circumstances,  and  we  can- 


not hold  that  the-  refusal  t9  give  tire  request- 
ed instruction  way  prejudicial. 

A  careful  reading  of  the  entire  leeord  con- 
vinces us  that  the  railroad  employes  did  not 
nse  wanton  and  willfal  force  In  eijecting  the 
plaintiff  from  the  train;  that  he  put  np  a 
vigorous  flght ;  and  that  they  only  used  the 
necessary  force  to  overcome  bis  resistance, 
bnt  that,  after  he  was  ejected^  and  on  the 
ground  by  the  side  of  tfte  cam,,  the  defendant's 
servant,  Burnett,  caught  blm  br  hl»  feet  and 
turned  him  a  somersault,  causing  hliB  to  roll 
down  the  embankment.  The  jnry  nay  have 
found  that  this  act  of  Burnett  was  wanton. 
winfa),  and  unnecessary  violence-,  and  If  they 
BO  found,  under  the  law,  the  company  would 
be  liable  for  any  Injuries  that  nwy  have  re- 
sulted to  the  plaintiff.  Moore  v.  A.,  T.  ft  S. 
P.  By.  Co.,  28  Okl.  682,  110  Pac.  105»:  Fofley 
V.  C.  R.  I.  &  P.  Ry.  Co.,  16  Okll  32,  Si  Pac. 
1090;  C,  R.  I.  ft  P.  R.  Go.  v.  Radft^d,  36 
Okl.  657,  129  Pac.  834;  %  L.  ft^  S.  F.  B.  Co. 
V.  Lee,  87  OkL  S49,  132  Pac  1072,  46  L.  B. 
A.  (N.  S.)  357. 

It  is  also  urged  that  the  jndgsiettt  is  ex- 
cessive. While  the  evidence  fafls  to  show 
that  the  plaintiff  suffered  any  great  bodily 
Injury,  still  we  cannot  put  our  jadgment  as 
to  the  amount  be  was  entitled  to  recover 
against  that  of  the  jury.  He  siiffered  some 
Injury.  The  trial  court  io  Instrvction  No.  4 
gave  the  jury  the  proper  role  for  measuring 
his  Injury  and  for  estimating  the  reasonable 
damage  resulting  therefrom.  The  jnry  may 
have  fonnd  that  the  plalntffTs  Insanity  was 
due  to  heredity,  or  that  the  proximate  cause 
thereof  was  the  wanton  and  willful  act 
of  Bnmett  In  tumbling  him  down  the  em- 
bankment after  his  ejectment  from  the  train. 

No  sufiBdent  reason  appears  for  disturbing 
the  finding  of  the  Jury.  We  therefore  rec- 
ommend that  the  Judgment  appealed  fnw 
be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


JOHNSON  V.  FILTSCH  et  aL 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1911) 

On  rehearing.  Judgment  of  trial  court 
modified  and  affirmed. 

For  former  opinion,  reversing  jndgmenl 
for  plaintiffs,  see  37  Okl.  510, 138  Pac.  105. 

BREWER,  C.  On  May  20,  1913,  an  opin- 
ion was  handed  down  In  this  case  reversing 
and  remanding  same.  On  the  4th  day  of 
June,  1913,  a  petition  for  rehearing  was  filed, 
and  on  the  4th  day  of  November,  1913,  same 
was  granted.  Through  oversight  the  original 
opinion  has  been  published  in  the  official  re- 
ports (37  Okl.  510,  138  Pac.  165)  while  the 
case  wa%  still  pending  on  rehearing. 

Upon  a  reconsideration  of  the  case,  we 
have  come  to  the  conclusion  that  our  original 
holding,  as  to  the  error  committed  by  tbe 
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trial  court  in  canceUng  the  note  owned  by  the 
First  National  Bank,  which  was  not  a  party 
to  the  snit,  was  correct,  for  the  reasons 
therein  stated,  yet  that  this  error  did  not  re- 
qalre  a  reversal,  but  that,  npon  the  contrary, 
the  ends  of  Justice  will  be  better  served  by 
modifying  the  Judgment  of  the  trial  court, 
by  striking  therefrom  that  part  of  the  order 
and  decree  relating  to  the  $500  note  owned 
by  the  bank,  and  affirming  the  Judgment  in 
all  other  regards;  and  the  former  decision 
is  modified  and  corrected  to  that  extent. 

PBB  CintlAM.    Adopted  in  whole;. 


PKOCHNAU  V.  filARTIN. 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1914.) 

(ByUahiu  ^  the  Oowrt.} 

1.  StrrFiciKKOY  or  PrrrrioN. 

Petition  examined,  and  h«U  to  clearly  state 
a  cause  of  action. 

2.  Appkax  and  Bbbob  (§  5S3*)  —  Pbkskrta- 
noN  iroB  Rzvisw— Tbanscbipt. 

Errors  alleged  to  have  occurred  daring  the 
trial  cannot  be  brought  here  for  review  on  a 
transcript.  Xhejr  must  be  preserved  and  pre- 
sented here  by  bill  of  exceptions  or  case-made. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Si  2461,  2462,  246&-2471; 
Dec  Dig.  t  553.*1 

On  rehearing.  Judgment  for  plaintiff  af- 
firmed. 

For  former  opinion  dismissing  the  appeal, 
see  125  Pac.  461. 

BREWER,  C.  This  cause  was  dismissed  by 
this  court  in  a  former  opinion  (125  P.  461), 
for  the  reason  that  the  final  Judgment  bad 
not  been  brought  into  the  record.  Since 
then  the  parties  by  agreement  have  been 
permitted  to  amend  by  bringing  the  Judg- 
ment into  the  record,  which  is  here  certi- 
fied as  a  transcript  The  errors  assigned 
are:  First,  that  the  petition  filed  in  this 
case  does  not  state  a  cause  of  action.  Sec- 
ond, error  in  overruling  the  motion  for  new 
trlaL 

[2]  The  second  error  alleged  cannot  be 
considered  on  transcript  None  of  the  evi- 
dence is  before  the  court  To  have  con- 
sidered matters  occurring  at  the  trial  the 
proceedings  thereof  must  be  preserved  and 
presented  here  for  review  on  blU  of  excep- 
tions or  case-made.  Simpson  v.  Henderson- 
Stnrges  Piano  Co.,  31  Okl.  623,  122  Pac.  W4 ; 
St  ti.  &  8.  F.  By.  Co.  v.  McCoUum  &  Baker, 
23  Okl.  899,  101  Pac.  1120. 

[1]  The  first  ground  alleged  as  error  is 
not  sound.  We  have  examined  the  petition 
carefully,  and  think  it  very  clearly  and 
unquestionably  states  a  cause  of  action.  '  A 
very  close  study  of  appellant's  contentions  in 
the  brief  and  the  one  authority  he  cites  fails 
to  shake  this  conclusion.  To  set  tlie  petition 
out  and  discuss  it  would  serve  no  good  pur- 


pose, as  no  new  or  Interesting  qnestion  Is 
presented. 
The  cause  should  be  affirmed. 

PER  CURIAM.    Adopted  in  wholOb 


/ 

HOMER  et  aL  v.  McCUBTAIN. 
(Supreme  Court  of  Oklahoma.     Jan.  13,  1914. 

Rehearing  Denied  Feb.  17,  1914.) 

(Byllaiua  by  the  Court.) 

IBTMANS   (i   28*)— Jttdgment  (j   476*)— Whx 

Contest— JoBiBDicTiON. 

Whether  the  will  of  a  full-blood  Indian 
who  disinherits  her  spouse  is  acknowledged  by 
a  judge  of  the  United  States  Court,  or  United 
States  commissioner,  or  a  judge  of  the  county 
court,  pursuant  to  Act  Cong.  April  26,  1906, 
c.  1876,  §  23,  34  Stat  145,  is  a  question  which 
involves  the  due  execution  and  attestation  of 
the  will,  over  which  the  county  court  has  ju- 
risdiction in  the  contest  proceeding  provided  for 
by  section  6157,  Comp.  Laws  OkL  1909,  after 
the  will  is  presented  for  probate  and  the  deci- 
sion of  that  court  upon  that  question,  unless 
appealed  from,  is  final  and  is  not  subject  to 
collateral  attack  in  a  suit  in  partition  filed  by 
the  spouse,  wherein  it  is  alleged  that  the  wiU 
is  void  as  to  him  on  account  of  noncompliance 
with  the  federal  statute  in  that  respect 

[Kd.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  |  21;  Dec.  Dig.  i  28;*  Judgment 
Cent  Dig.  f  910;    Dec.  Dig.  i  476.*] 

Error  from  District  Court,  Bryan  (bounty ; 
A.  H.  Ferguson,  Judge. 

Action  by  Joshua  McCurtain  against  Aaron 
H.  Homer  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Reversed 
and  remanded. 

J.  M.  Humphreys,  of  Atoka,  for  plaintiffs 
in  error.  McPherren  &  Cochran  and  Cbos. 
P.  Abbott,  all  of  Durant,  for  defendant  in 
error. 


KANE,  J.  This  was  a  suit,  commenced  by 
the  defendant  In  error,  plaintiff  below, 
against  the  plaintiffs  In  error,  defendants  be- 
low, for  the  purpose  of  partitioning  certain 
real  estate.  The  plalntlfl  claimed  to  be  the 
owner  of  an  undivided  one  half  interest  In  a 
certain  tract  of  land  by  Inheritance  from  ills 
deceased  wife,  Zerena  McCurtain,  and  that 
the  defendants,  who  were  also  heirs  of  the 
deceased  wife  were  entitled  to  the  other  un- 
divided half.  The  defendants,  by  way  of  an- 
swer, alleged  In  substance  that  said  Zerena 
McCurtain  had,  prior  to  her  death,  by  her 
last  will  and  testament,  bequeathed  to  said 
plaintiff  the  sum  of  |1,  and  no  more,  and 
that  by  said  last  will  and  testament  she  be- 
queathed the  balance  of  her  property,  includ- 
ing the  land  in  controversy,  to  the  defend- 
ants; that  said  will  was  duly  made  and  ex- 
ecuted on  the  10th  day  of  July,  1906,  and  on 
the  30th  day  of  August,  1908,  said  Zerena 
McCurtain  died;  that  on  the  7th  day  of  No-. 
vember,  1908,  said  will  was  probated  by  the 
county  court  of  Atoka  county,  the  county 
wherein  said  land  was  situated;    that  said 


*For  other  cases  see  loms  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  RaoHvIndezes 

Digitized  by" 


Coogle 


808 


138  PACIFIC  EEPORTEB 


(OU. 


plaintiff  appeared  In  said  court  for  the  por- 
X)08e  of  contesting  said  will  and  filed  tliere- 
in  his  contest,  which  said  contest  was  by  the 
court  dismissed  and  said  will  admitted  to 
probate  and  declared  to  be  a  vaUd  and  sub- 
sisting will ;  and  that  said  last  will  and  tes- 
tament was  ordered  to  be  recorded  and  de- 
clared to  pass  both  real  and  personal  estate 
of  said  decedent,  Zerena  McCurtain;  that 
said  plaintiff  did  not  appeal  from  said  Judg- 
ment of  said  county  court,  and  that  after- 
wards the  estate  of  said  Zerena  McCurtain, 
deceased,  was  distributed  by  said  probate 
court,  pursuant  to  the  terms  of  said  will; 
that  said  plaintifF  ought  not  to  be  permitted 
to  say  that  said  premises,  or  any  part  there- 
of, belong  to  him  for  the  reason  that  he  ap- 
peared and  contested  said  will,  and  that 
said  judgment  was  given  against  him  in  the 
county  court  of  Atoka  county;  that  he  did 
not  appeal  therefrom,  and  said  Judgment, 
therefore,  is  a  valid  and  subsisting  judgment 
on  the  records  in  the  county  court  of  said 
county,  and  that  said  Judgment  was  duly  giv- 
en on  the  merits  of  said  case  and  duly  con- 
sidered in  favor  of  the  defendants.  Thereaft- 
er a  general  demurrer  was  sustained  to  the 
answer  of  the  defendants,  and,  declining  to 
plead  further,  Judgment  was  rendered  against 
them,  as  prayed  for  by  plaintiff,  to  reverse 
which  this  proceeding  in  error  was  com- 
menced. 

The  proceeding  is  clearly  a  collateral  at- 
tack upon  the  proceedings  of  the  county  court 
in  relation  to  the  will,  and,  in  our  judgment, 
it  was  error  to  sustain  the  demurrer  to  the 
answer  setting  up  an  estoppel.  Counsel  for 
defendant  in  error  state  the  propositions  of 
law  Involved  as  follows :  "There  Is  no  Ques- 
tion of  fact  involved  in  this  appeal  and  but 
one  question  of  law.  The  question  of  law  is : 
Was  the  order  of  the  county  court  of  Atoka 
county,  OKI.,  -admitting  the  will  to  probate 
over  the  protest  of  the  plaintiff,  an  adjudica- 
tion of  the  question  as  to  whether  or  not  the 
said  Zerena  McCurtain  had,  by  the  provisions 
of  the  said  will,  so  devised  her  said  real 
estate  as  to  disinherit  the  plaintiff,  contrary 
to  the  A<$  of  Congress  of  April  26,  1906  (34 
Stat  145,  c.  1876,  {  23),  which  provided  that: 
'Every  person  of  lawful  age  and  sound  mind 
may,  by  last  will  and  testament,  devise  and 
bequeath  all  his  estate,  real  and  personal, 
and  all  interest  therein,  provided  that  no  will 
of  a  full-Wood  Indian,  devising  real  estate, 
shall  be  vaUd,  if  said  last  will  and  testament 
disinherits  the  parents,  wife,  spouse  or  chil- 
dren of  such  full-blood  Indian,  unless  ac- 
knowledged before  and  approved  by  a  Judge 
of  the  United  States  Court  for  the  Indian 
Territory  or  a  United  States  commissioner.'  " 
The  question  propounded  by  counsel  must  be 
answered  in  the  affirmative.  By  section  13, 
art  7,  Williams'  Const,  the  general  Juris- 
diction of  the  probate  court  was  conferred 
upon  county  courts.  Said  section  also  pro- 
vides in  effect  that  the  county  court  shall 
probate  wills,  transact  all  business  apper- 


taining to  the  business  of  deceased  persons, 
including  the  sale,  settlement,  partition  and 
distribution  of  the  estates  thereof.  Section 
6145,  Comp.  Laws  OkL  1909,  requires  the 
custodian  of  a  will  to  deliver  the  same  to  the 
county  court  for  probate.  Section  5146  pre- 
scribes who  may  petition  the  court  for  the 
probate  of  a  will.  The  requisites  of  the  peti- 
tion are  stated  In  section  5147 ;  section  5150 
pro\'ldes  for  hearing  the  petition  and  the 
form  of  notice  to  be  given;  section  5151 
provides  for  contesting  wiUs,  and  section 
5157  prescribes  the  proceeding  when  the  pro- 
bate of  a  will  \3  contested.  The  latter  section 
provides : 

"If  any  one  appears  to  contest  the  will,  he 
must  file  written  grounds  of  opposition  to  the 
probate  thereof,  and  serve  a  copy  on  the  pe- 
titioner and  other  residents  of  the  county 
Interested  in  the  estate,  any  one  or  more  of 
whom  may  demur  thereto  upon  any  of  the 
grounds  of  demurrer  allowed  by  law  in  rlTil 
actions.  If  the  demurrer  be  sustained,  tbe 
court  must  allow  the  contestant  a  reasonable 
time,  not  exceeding  ten  days,  wltliln  which 
to  amend  his  written  opposition.  If  the  de- 
murrer is  overmled,  the  petitioner  and  oth- 
ers Interested  may  Jointly  or  separately  an- 
swer the  contestant's  grounds,  traversing  or 
otherwise  obviating  or  avoiding  the  objec- 
tions. Any  issues  of  fact  thus  raised,  in- 
volving : 

"(1)  The  competency  of  the  decedent  to 
make  a  last  will  and  testament 

"(2)  The  freedom  of  the  decedent  at  the 
time  of  the  execution  of  the  will  from  duress, 
menace,  fraud,  or  undue  influence. 

"(3)  The  due  execution  and  attestation  of 
the  will  by  the  decedent  or  subscribing  wit- 
nesses ;   or; 

"(4)  Any  other  questions  substantially  af- 
fecting the  validity  of  the  will  must  be  tried 
and  determined  by  the  court  On  the  trial 
the  contestant  is  plaintiff,  and  the  petitioner 
is  defendant." 

Section  5166  provides  for  contesting  a  will 
after  probate  upon   the  following  grounds : 

"(1)  That  a  will  of  a  later  date  than  tbe 
one  proved  by  the  decedent,  revoking  or 
changing  tbe  former  will,  has  been  dlscove^ 
ed,  and  is  offered;  or, 

"(2)  That  some  jurisdictional  fact  was 
wanting  in  the  former  probate;   or, 

"(3)  That  the  testator  was  not  competent, 
free  from  duress,  menace,  fraud,  or  nndue 
influence  when  the  will  allowed  was  made; 
or, 

"(4)  That  the  former  will  was  not  duly  ex- 
ecuted and  attested." 

Section  5172  provides  that  U  any  person 
after  the  probate  of  a  will  contests  the  same 
or  the  validity  thereof,  the  probate  of  tbe 
will  is  conclusive,  saving  to  in&nts  and  per- 
sons of  unsound  mind  a  like  period  of  one 
year  after  their  respective  disabilities  are 
removed. 

It  is  quite  clear  that  the  foregoing  oonsti- 
tuttonal    provisions    and    legislative  enact- 
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ments  constitute  a  comprehensive  scheme  for 
the  Judicial  settlement  of  many  questions  re- 
lating to  the  wills  of  decedents.  We  cannot 
readily  call  to  mind  anything  affecting  the 
validity  of  a  wlU  that  cannot  be  tried  by  the 
county  court  under  some  of  the  grounds  for 
contest  provided  by  sections  5157,  supra,  or 
5166,  supra.  Certainly  the  questions  sought 
to  be  raised  by  this  collateral  attack  could 
have  been  adjudicated  under  either  the  third 
or  fourth  subdivision  of  section  5157. 

Whether  a  wUl  is  acknowledged  before  or 
approved  by  a  Judge  of  the  United  States 
Court  for  the  Indian  Territory,  or  a  United 
States  commissioner,  or  a  Judge  of  a  county 
court  of  the  state  of  Oklahoma,  Involves  the 
question  of  due  execution  and  attestation, 
and  must  have  been  i>as8ed  upon  adversely 
to  the  defendant  In  error  in  the  contest  in- 
stituted by  him  in  the  county  court  As  no 
appeal  was  taken  from  the  action  of  the 
county  court  In  the  contest  proceeding,  the 
order  entered  therein  must  be  held  to  be 
final  as  against  this  collateral  attack.  There 
seems  to  be  no  escape  from  this  conclu- 
sion. Ward  V.  Bd.  of  Com'rs  of  Logan 
County,  12  Okl.  267,  70  Pac.  378,  was  a  col- 
lateral attack  upon  a  will  In  the  form  of  an 
action  in  ejectment,  upon  the  ground,  among 
others,  that  the  paper  purporting  to  be  the 
last  wUl  and  testament  was  not  duly  execut- 
ed. It  was  held :  "Where  the  probate  court, 
liaving  Jurisdiction  of  the  probate  of  a  will 
admits  such  will  to  probate,  and  such  order 
and  Judgment  become  final,  it  cannot  be  at- 
tacked collaterally  in  the  district  court  in  a 
salt  in  ejectment  brought  by  the  heirs  to 
dispossess  the  devisee  under  the  will  of  real 
estate  devised  to  him  by  the  terms  of  such 
will."  Other  cases  In  point  are:  State  v. 
McGlynn,  20  Cal.  233,  SI  Am.  Dec.  118; 
Schultz  V.  Schultz,  10  Glut.  (Va.)  358,  The 
latter  case  is  fully  annotated  in  60  Am.  Dec. 
333,  where  the  authoritljes  are  fully  col- 
lected. 

The  Judgment  of  the  court  below  is  there- 
fore reversed  and  remanded,  with  direction 
to  proceed  in  conforniity  with  this  opinion. 
All  the  Justices  concur. 


BLEEOKER  v.  MILLER  et  aL 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1914.) 

(Bfllalns  hy  the  Court.) 
1.  PA1ITOTB.SHIP   (I   64*)— Fictitious  Name— 

COHPLIANCE  WITH  STATUTE)— RiOIIT  TO  SUK, 

John  H.  Miller  and  D.  C.  Miller,  as  a 
partnership  under  the  firm  name  and  style  of 
Joho  H.  Miller  Company,  commenced  a  suit 
against  defendant  for  commission;  defendant 
onswered,  setting  up  that  plaintiffs  were  trans- 
acting bosinesa  £d  this  state  in  the  name  of  the 
John  H.  Miller  Company,  and  that  the  same  is 
a  fictitious  name  and  designation,  not  showing 
tile  names  of  the  persons  interested  in  such 
partnership,  and  that  the  plaintiffs  had  failed 
to  file  with  the  clerk  of  the  district  court  a  cer- 
tificate stating  the  names  in  full  of  the  mem- 


bers of  the  partnership,  etc.,  and  that  they  bad 
failed  to  publish  the  same,  as  required  by  sec- 
tions 5023  and  5025,  Comp.  Laws  1909 ;  there- 
after, and  a  long  time  before  the  day  of  the 
trial,  plaintiffs  complied  with  said  statute  and 
filed  a  reply  in  this  case,  setting  up  said  facts. 
Held,  to  be  a  sufficient  comphance  with  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  U  87-01;   Dec.  Dig.  §  64.»] 

2.  Bbokebs  (S  49*)- Bight  to  Commission— 
Pebfobmance  of  Sbb  vices— Acceptance  of 
Offer 

Where  the  seller  offers  to  take  $25,000 
cash  for  his  property  with  April  rents  to  his 
account  and  10  per  cent  of  sale  to  he  ^aid 
when  agreement  is  signed,  and  thereafter  wires 
his  broker:  "We  understand  you  cannot  sell 
per  offer.  Wire  ans.wer,  urgent,"  to  which  the 
broker  replies  by  wire' on  the  same  day,  "Deal 
O.  K.  Letter  follows,"  and  the  letter,  mailed 
on  the  same  day,  is  as  follows:  "My  party  wir- 
ed me  this  morning  from  Fort  Smith  that  ev- 
erything was  satisfactory,  and  that  she  would 
be  here  Thursday  to  close  up  deal.  She  has 
considerable  interests  in  Fort  Smith,  and  it  will 
probably  take  her  some  few  days  to  get  her 
money  together.  She  has  called  her  money  in 
here,  and  if  she  has  no  trouble  it  will  be  in 
b.v  the  middle  of  the  week;  however,  just  as 
soon  as  she  reaches  here  deposit  of  $2,500.00 
will  be  made  and  also  contract  signed.  She 
wishes  abstract  sent  on  at  once.  In  case  she 
should  fail  to  get  all  her  money  in  would  you 
accept  $25,000.00  half  down  and  balance  in  one 
year  at  8  per  cent  interest  She  objects  to 
turning  over  the  April  rents  and  feels  that  yoa 
should  not  ask  this.  Will  the  deed  have  to  be 
axgned  hy  both  members  of  your  firm?  I  will 
secure  deposit  and  have  contract  signed  as  soon 
as  she  reaches  here,"  held,  to  be  an  unqual- 
ified acceptance,  and  the  statements  therein, 
relative  to  one  year's  time  on  balance  and 
the  April  rents,  refer  to  new  terms,  not  as  part 
of  the  contract  but  as  favors  asked  of  the 
seller,  to  be  granted  or  withheld  at  his  option, 
and  in  no  way  invalidating  the  acceptance. 

[Bd.   Note.— For   other  cases,    see   Brokers, 
Cent  Dig.  K  70-72;   Dec.  Dig.  §  48.*] 

3.  Thial  (g  260*)— Refusai.  of  Instructions 

COVEBED. 

Instructions  examined,  and  those  given  by 
the  court  held  to  embody  the  law  as  stated  in 
the   instructions   requested   and   refused. 

FEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  433,  434;   Dec.  Dig.  §  260.*] 

4.  Trial  (t  192*) —Instructions  — Assump- 
tion OF  Fact — Undisputed  Evidence. 

Where  a  material  fact  is  conclusively 
shown  by  undisputed  evidence,  then  the  giving 
of  an  instruction  which  assumes  that  such  fact 
has  been  established  is  not  error  sufficient  to 
justify  a  reversal  of  the  judgment 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  309-314;  Dec  Dig.  §  192. *1 

5.  Brokers  (8  63*)— Right  to  Commission— 
Pebfobmance  of  Services  —  Default  of 
Principal. 

Where  a  real  estate  broker  furnishes  a 
purcliaser  ready,  willing,  and  able  to  buy  up- 
on the  terms  and  conditions  proposed  by  the 
seller,  such  agent  has  earned  his  commission, 
and  if  thereafter  the  seller  refuses  to  comply 
with  his  contract,  the  agent  is  not  required 
thereafter  to  procure  or  tender  to  the  seller 
an  enforceable  contract. 

[Ed.    Note— For   other   cases,    see   Brokers, 
Cent  Dig.  S§  79,  81,  94-96;   Dec.  Dig.  t  «S.*] 

Error  from  District  Court,  Tulsa  County; 
L  M.  Poe,  Judge. 
Action  by  John  H.  Miller  and  another,  a 
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partnership,  etc.,  agalnat  T.  Bacbe  Bleecker. 
Judgment  for  plaintUIs,  and  defendant  brings 
error.    Affirmed. 

B.  T.  Hainer,  H.  M.  llartln,  Chas.  E).  Bush, 
and  John  T.  Murry,  Jr.,  all  of  Tulsa,  for 
plaintiff  In  error.  Davidson  &  WlUlania,  of 
Tulsa,  for  defendants  In  error. 

LOOFBOURBOW,  J.  In  this  opinion  the 
plaintiff  In  error  will  be  hereafter  referred 
to  as  defendant,  and  the  defendants  In  error 
as  the  plaintiffs.  The  petition  of  plaintiff 
alleges,  in  substance,  that  plaintiffs,  John  B. 
Miller  and  D.  C.  Miller  are  now,  and  were  at 
the  times  hereinafter  mentioned,  a  partner- 
ship doing  business  in  the  city  of  Tulsa,  OkL, 
under  the  firm  name  and  style  of  the  John 
H.  Miller  Company ;  that  at  and  before  the 
Institution  of  this  salt  their  business  was 
that  of  buying  and  selling  real  estate  on  com- 
mission ;  that  defendant,  on  or  about  the 
20th  day  of  October,  1908,  listed  with  them 
for  sale  certain  real  estate  located  in  Tulsa, 
Okl.,  and  agreed  to  pay  them  the  reasonable 
commission  for  such  sale  If  they  should  be 
able  to  negotiate  same;  that  said  plaintiffs 
found  a  purchaser  ready,  willing,  and  able 
to  buy  the  said  premises  at  the  price  named 
by  defendant,  and  that  the  said  plaintiffs 
thereupon  communicated  said  offer  to  de- 
fendant before  said  contract  had  been  termi- 
nated or  withdrawn;  that  defendant  refused 
and  failed  to  carry  out  the  contract  of  sale; 
and  plaintiff  asked  Judgment  in  the  sum  of 
$650,  with  interest  In  said  petition  there 
is  set  out  copies  of  certain  letters  and  tele- 
grams transmitted  by  the  parties  to  each 
other  in  this  transaction.  Defendant  an- 
swered said  x>eUtlon,  admitting  that  plain- 
tiffs John  H.  Miller  and  D.  C.  Miller,  at  the 
time  mentioned  In  their  petition,  were  a  part- 
nership doing  business  in  the  city  of  Tulsa, 
OU.,  under  the  name  and  style  of  the  John 
H.  Miller  Company;  defendant  admitted  all 
of  the  transactions  referred  to  in  the  petition 
that  were  had  by  and  between  the  said 
plaiiiUffs  as  a  copartnership  and  the  defend- 
ant, and,  further  answering,  set  up  a  general 
denial  of  all  of  the  allegations  contained  in 
the  petition  not  specifically  admitted  to  be 
true,  but  admitting  the  ownership  of  the 
property  and  the  correspondence  by  telegrams 
and  letters  as  set  up ;  by  way  of  special  de- 
fense defendant  alleged,  in  sLostance,  that 
plaintiffs  at  all  times  were  transacting  busi- 
ness in  the  state  of  Oklahoma  under  a  fic- 
titious name  and  designation,  not  showing 
the  names  of  the  persons  interested  in  the 
partnership  of  such  business,  and  that  the 
partners  had  failed  and  neglected  to  file  with 
the  clerk  of  the  district  court  a  certificate 
stating  the  names  in  full  of  the  members  of 
the  partnership,  with  places  of  residence,  and 
tnat  they  had  failed  to  publish  the  same  as 
required  by  sections  5023  and  5025,  Comp. 
Laws  1909;  that  the  plaintiffs  have  failed  to 
comply  with  the  statute  in  such  cases  made 


and  provided,  and  that  tbey  are  not  antlior- 
Ized  to  maintain  any  action  on,  or  on  account 
of,  said  alleged  contract  made  and  had  in 
their  partnership  name;  defendant  further 
alleges  that  in  said  letters  there  was  no 
specific  acceptance  of  plaintiffs'  offer,  and 
that  the  plaintiffs'  alleged  purchaser  object- 
ed to  the  terms  of  defendant's  offer,  and  ob- 
jected to  the  requirement  that  defendant 
should  receive  the  April  rent  on  said  prop- 
erty; further  answering,  defendant  alleges 
and  says  that  the  plaintiffs  at  -no  time  8^ 
cepted  defendant's  offer  to  sell  the  said  prem- 
ises until  after  the  defendant  had  sold  the 
same  to  other  parties  and  had  notified  the 
plaintiffs  of  such  sale.  Thereafter,  on  April 
8,  1911,  plaintiffs  filed  the  foUowhig  re- 
ply :  "Now  comes  the  plaintiffs  and  for  thdr 
reply  herein,  avers  that  since  the  institution 
of  this  action,  namely  June,  1910,  the  plain- 
tiffs filed  with  the  clerk  of  the  district  court 
of  Tulsa  county,  Okl.,  which  county  was  and 
Is  the  principal  place  of  business  of  said  part- 
nership, a  certificate  stating  the  names  in  foil 
of  each  member  of  the  said  partnership,  to  wit, 
John  Hamilton  Miller  and  Darrell  Cleveland 
Miller,  and  their  respective  places  of  resi- 
dence, to  wit,  Tulsa,  Tulsa  county,  Okl.  Tlie 
plaintiffs  aver  that  said  certificate  was  pub- 
lished once  a  week  for  four  consecntlre 
weeks  In  the  Tulsa  Democrat,  a  dally  news- 
paper published  In  the  city  of  Tulsa,  county 
of  Tulsa,  state  of  Oklahoma;  that  said  cer- 
tificate was  published  in  said  paper  on  June 
23,  June  30,  July  7,  and  July  14,  1910. 
Wherefore,  the  plaintiffs  pray  as  in  their 
petition,  original  and  as  amended." 

[1  ]  Under  the  first  assignment  of  error  the 
defendant  contends  that  the  partnership  do- 
ing business  under  the  name  and  style  of  tbe 
John  H.  Miller  Company  is  a  fictitious  name 
or  designation,  not  showing  the  names  of  tbe 
persons  interested  as  partners  In  such  busi- 
ness, and  further  contends  that  the  filing 
of  the  statement  and  making  of  the  publica- 
tion as  alleged  in  the  reply  after  the  InsUtn- 
tion  of  the  suit  does  not  cure  their  fallnre 
to  do  so  prior  to  the  commencement  of  the 
action.  In  the  case  of  W.  K.  Patterson  and 
N.  H.  Patterson,  Partners,  as  the  Patterson 
Furniture  Company  v.  Byers,  17  OkL  633,  89 
Pac.  1114,  10  Ann.  Cas.  810,  it  is  held  tliat 
such  firm  name  is  not  a  fictitious  one  and  in 
support  of  that  holding  under  similar  stat- 
utes, the  court  cites  Pendleton  et  al  v.  Cllne 
et  aL,  85  Cal.  142,  24  Pac.  659;  McLean  et  al. 
V.  Crow,  88  Cal.  644,  26  Pac.  596;  Gultennan 
Bros.  V.  Wlshon,  21  Mont  458,  64  Pac.  566: 
Carlock  et  al.  v.  Cagnacd,  88  Cal.  600,  26 
Pac.  597.  Also  Zimmerman  v.  Erhard,  S3 
N.  Y.  74,  38  Am.  Rep.  S96,  J.  Zimmerman  & 
Co.  being  a  partnership  composed  of  J.  Zim- 
merman and  Mary  Zimmerman,  liis  wife, 
held  not  a  fictitious  designation.  But  if  John 
H.  Miller  Company  is  a  fictitious  name  or 
designation,  not  showing  the  names  of  the 
pei-boiis  interested  as  partners  in  such  busi- 
ness, was  not  the  statute  toiij  complied  with 
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by  the  flllng  of  the  certificate  and  maUng  the 
publication,  as  alleged  tn  the  reply?  Conn- 
sel  for  defendant  say  It  Is  not,  and  call  our 
attention  to  Baker  v.  Lw  C.  Van  Ness  &  Co., 
25  Okl.  34,  105  Pac.  660.  This  latter  case 
is  not  In  point,  for  the  reason  that  when 
the  special  defense  of  failure  to  comply  with 
sections  5023  and  5025,  supra,  was  filed,  the 
plaintiff  failed  and  neglected  to  file  a  reply, 
and,  not  having  done  so,  the  allegation  of 
the  new  matter  In  the  answer,  charging  that 
L.  C.  Van  Ness  &  Co.  was  a  fictitious  name, 
and  that  such  firm  had  not  compUeu  with 
sections  5023  and  6025,  supra,  was  nncon- 
trovorted,  and  such  answer  therefore  con- 
stitDted  a  complete  defense  to  the  action,  and 
for  that  reason  the  judgment  In  fftror  of  L. 
C.  Van  Ness  &  Co.  was  contrary  to  law.  In 
Choctaw  Lumber  Co.  v.  Gllmore,  11  Okl.  462, 
68  Pac.  733,  the  petition  was  filed  October  8, 
1901,  and  on  the  same  day  certificate  required 
by  section  5023,  supra,  was  filed  with  the 
clerk  of  the  district  court,  and  on  the  same 
day  publication  commenced,  and  the  case 
was  tried  on  November  1,  1901;  so  that  the 
publication  for  four  successive  weeks  had  not 
been  made  prior  to  the  day  of  the  trial,  and 
the  court  dismissed  the  action,  dtlng  In  sup- 
port of  Its  decision  Byers  et  al.  t.  Bourret, 
64  CaL  73,  28  Pac.  61.  In  the  latter  case  the 
court  found  that  at  the  time  the  action  was 
commenced  plaintiffs  had  not  filed  or  publish- 
ed tbe  certificate  of  partnership  required  by 
law,  bat  that  on  the  7th  of  December,  1882, 
they  did  so. file  and  commence  publication; 
that  the  trial  was  had  on  the  15th  of  Decem- 
t>er.  1882;  so  that  In  that  case  the  four 
weeks'  publication  had  not  been  made  prior 
to  the  day  of  the  trial. 

In  the  ease  of  Nicholson  et  al.  y.  Auburn 
Gold  M.  &  M.  Co.,  6  Cal.  App.  547,  92  Pac. 
651,  Involving  the  same  statute,  the  petition 
was  filed  November  7,  1905 ;  the  first  publica- 
tion of  the  certificate  of  copartnership  was 
on  November  4,  1905,  the  last  publication 
being  December  2,  1905.  The  answer  plead- 
ing this  statute  in  abatement  was  filed  De- 
cember 19,  1905.  In  that  case  the  plea  tn 
abatement  was  not  Interposed  untU  after  the 
publication  had  been  completed.  The  court 
held  that  the  plea  In  abatement  was  not 
good,  and  In  concluding  the  opinion,  said: 
"Furthermore,  we  think  the  statute  was  suf- 
ficiently compiled  with  though  the  publication 
was  not  completed  before  the  commencement 
of  the  action." 

In  Malfa  et  al.  v.  Crisp,  62  Wash.  509,  100 
Pac.  1012,  under  a  statute  _  similar,  frank 
Malfa  and  William  Malfa,  copartners  as  F. 
Malfa  A  Son,  on  September  18,  1907,  com- 
menced an  action  against  William  F.  Crisp; 
they  did  not  allege  In  their  petition  the  com- 
pliance with  the  law  relative  to  publication 
and  filing  of  certificate  of  partnership,  and 
Crisp  demurred  to  the  petition ;  his  demur- 
rer was  overruled,  and  he  answered  In  the 
case  Instead  of  standing  on  the  demurrer; 
after.wards,  on  December  7,  1907,  the  plain- 


tiffs filed  the  certificate  required  and  ob- 
tained leave  of  the  court,  and  pleaded  such 
flllng  in  a  supplemental  petition,  which  was 
filed  December  10, 1907,  long  before  the  trial, 
which  occurred  in  February,  1908.  The 
court.  In  the  opinion  states:  "No  practical 
advantage  could  have  been  secured  to  the 
appellant  by  dismissing  It  (that  Is,  sustain- 
ing the  plea  In  abatement  and  dismissing 
the  case).  Had  such  an  order  been  entered, 
the  respondents  could  have  Immediately  In- 
stituted, and  would  have  successfully  prose- 
cuted, another  action  to  foreclose  the  same 
lien.  No  good  purpose  would  have  been 
subserved  by  nonsuiting  them,  and  by  throw- 
ing them  out  of  court  with  costs  Imposed, 
and  then  permitting  them  to  return  with  the 
same  cause  of  action.  We  are  of  the  opinion 
that  for  the  purpose  of  maintaining  this  ac- 
tion they  substantially  compiled  with  the 
spirit  of  the  statute  by  filing  their  certifi- 
cate, and  by  pleading  the  same  before  trial, 
and  before  their  right  of  action  had  been 
barred  by  lapse  of  time." 

In  Sutton  &  Co.  v.  Coast  Trading  Co.,  49 
Wash.  694,  96  Pac.  429,  Sutton  &  Co.  en- 
tered Into  a  contract  on  August  6,  1007; 
the  certificate  required  by  the  statute  wds 
not  filed  until  October  11,  1907.  The  court 
held  that  the  failure  to  file  certificate  prior 
to  making  the  contract  did  not  Invalidate 
the  contract. 

The  statute  relating  to  every  partnership 
transacting  business  in  this  state  under  a  fic- 
titious name  or  designation  does  not  confer 
any  right  upon  the  defendant,  and  the  only 
reason  that  the  defendant  can  urge  such 
statute  as  a  defense  is  for  the  purpose  of  en- 
forcing a  compliance  by  the  pl^ntlft  with 
the  statutory  requirement  The  statute  spe- 
cifically provides:  "  *  •  •  That  If  such 
partners  shall  at  any  time  comply  with  the 
provisions  of  this  article,  then  such  part- 
ners shall  have  the  right  to  maintain  an 
action  In  all  such  partnership  contracts  and 
transactions  entered  Into  prior  as '  well  as 
after  sncb  compliance  with  this  article,  and 
the  disabilities  heretofore  Imposed  as  part- 
nerships by  said  article,  for  a ,  failure  to 
comply  therewith,  are  hereby  removed  and 
made  to  conform  to  this  section."  So  that 
when  the  terms  of  the  statute  were  met,  the 
barriers  theretofore  existing  were  no  more, 
and  since  the  certificate  was  filed  and  publi- 
cation made  and  pleaded  long  before  the  day 
of  the  trial,  no  good  purpose  can  be  served 
by  refusing  to  permit  the  partnership  to 
proceed  in  the  case. 

[2]  The  second  assignment  of  error  Is  the 
action  of  the  trial  court  In  overruling  the  de- 
murrer of  defendant  to  the  evidence  offered 
by  plaintiff,  and,  third,  refusing  peremptory 
Instructions.  These  may  be  considered  to- 
gether. Various  telegrams  and  letters  pass- 
ed between  the  parties,  and  the  defendant 
contends  that  the  same  do  not  disclose  an  ac- 
ceptance, and  that  there  was  therefore  no 
contract,  and  therefore  bis  demurrer /to  the. 
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evidence  should  hers  been  mstalned  and  the 
peremptory  Instmctlon  giren.  These  letters 
and  telegrams  are  as  follows: 

"3-10-09.  Bleecker  &  Simons,  Greenwich 
Street,  New  Toiic.  Have  offer  $25,000  casta. 
Wire  answer  at  once.  The  John  H.  Miller 
Co." 

"New  York,  N.  X.,  March  11,  1909.  The 
John  H.  Miller  Co.,  Tulsa,  Okla.  Accept 
twenty-five  all  cash.  April  rents  my  account, 
buyer  assumes  balance  pavement  assess- 
ments understood,,  and  10  per  eeat  of  sale 
when  agreement  signed.  Wire  confirmation. 
Bleecker  &  Simons." 

"The  John  H.  Miller  Co.,  Tulsa,  Okla.— 
Dear  Sirs:  Tour  two  telegrams  of  the  10th 
inst  were  all  received  by  the  writer  at  the 
same  time  this  morning,  and  we  immediate- 
ly wired  you  as  follows:  'Probably  dose  our 
figure  today,  have  cabled  bid  Bleecker,  Bet- 
muda.'  We  are  at  this  writing  (3  p.  m.)  in 
receipt  of  a  cable  from  him  accepting  the 
cash  bid  on  the  basis  of  telegram  Just  sent 
you  as  follows:  'Accept  twenty-five  all  cash, 
April  rents  my  account,  buyer  assumes  bal- 
ance pavement  assessment  understood,  and 
10  per  cent  of  sale  paid  when  agreement 
signed,  wire  confirmation.'  We  simply  state 
that  the  matter  of  rents  and  paving  assess- 
ments which  are  of  course  customary  on 
such  a  sale  in  any  event,  but  owing  to  the 
fact  that  we  are  receiving  so  many  offers 
on  this  property  very  near  the  figure  we 
have  been  holding  it  at,  we  want  all  these 
matters  clearly  understood  to  avoid  any 
trouble.  We  therefore  presume  that  you  will 
confirm  this  by  wire  at  once.  The  abstract 
Is  in  the  hands  of  Mr.  C.  L.  Holland  and  we 
will  write*  him  to  turn  it  over  to  you  at 
once.  We  of  course  expect  10  per  cent  of  the 
sale  paid  down  when  the  preliminary  agree- 
ment is  signed  and  we  presume  yon  will 
draw  this  up  at  once  and  forward  draft  for 
the  amount,  $2,500.00.  We  might  add  that 
we  would  not  have  considered  shading  our 
price  except  for  the  fact  that  you  have  made 
us  an  out  and  out  cash  offer  and  If  it 
should  develope  that  any  of  this  amount  is 
to  be  retained  on  mortgage,  the  sale  Is  off. 
Tours  very  truly,  Bleecker  ft  Simons." 

•New  York,  N.  Y.,  Mar.  13,  09.  J.  H.  Miller 
Co.,  0[hilsa,  Okla.  We  understand  you  cannot 
sell  per  offer.  Wire  answer,  urgent  Bleeck- 
er &  Simons." 

"The  John  H.  Miller  Co.,  Tulsa,  Okla.— 
Dear  Sirs:  As  we  have  not  heard  from  you 
we  presume  that  your  so-called  'cash  offer' 
has  not  materialized  and  we  therefore  wired 
you  this  morning.  'We  understand  you  can- 
not sell  per  offer,  wire  answer,  urgent'  We 
certainly  took  it  for  granted  that  the  offer 
made  you  was  actually  in  hand  and  went  to 
considerable  trouble  and  expense  In  submit- 
ting it  to  Mr.  Bleecker  in  Bermuda,  as  wired 
and  written  you.  We  will  probably  sell  the 
property  in  response  to  an  equally  favorable 
offer  received  today,  and  do  not  consider 


ourselves  bound  by  any  telegrams  or  letters 
sent  to  you  should  you  decide  to  accept  tbls 
offer  a  little  later.  Tours  very  truly,  Bleedc- 
er  &  Simons." 

"Bleecker  ft  Simons,  236  Greenwldi  St, 
New  Tork.  Deal  O.  E.  Letter  follows.  Tbe 
John  H.  MUler  Co." 

"Bleecker  ft  Simons,  New  Tork,  N.  Y.— 
Gentlemen:  My  party  wired  me  this  morn- 
ing from  Fort  Smith  that  everything  was 
satisfactory,  and  that  she  would  be  here 
Thursday  to  close  up  deal.  She  has  consid- 
erable Interests  in  Fort  Smith,  and  It  will 
probably  take  some  few  days  to  get  her  mon- 
ey together.  She  has  called  her  money  in 
here,  and  If  she  has  no  trouble  It  will  be  in 
by  the  middle  of  the  week;  however,  just 
as  soon  as  she  reaches  here  deposit  of  |2,- 
500.00  will  be  made  and  also  contract  signed. 
She  wishes  abstract  sent  on  at  once.  In  case 
she  should  fall  to  get  all  her  money  in  would 
you  accept  $25,000.00  half  down  and  balance 
in  one  year  at  8  per  cent  interest  She  ob- 
jects to  turning  over  the  April  rents  and 
feels  that  you  should  not  ask  this.  Will  the 
deed  have  to  be  signed  by  both  members  of 
your  firm?  I  will  secure  deposit  and  have 
contract  signed  as  soon  as  she  reaches  here. 
Yours  very  truly,  Tbe  John  H.  Miller  Co. 
John  H.  MiUer." 

It  is  quite  clear  from  the  letters  and  tele- 
grams that  defendant  was  offered  $25,000 
cash  for  the  property ;  that  he,  by  letter  of 
March  11th,  accepted  tbe  $25,000  cash  offer, 
but  with  further  conditions  that  he  sbonld 
receive  the  rents  for  April,  that  the  buyer  as- 
sume the  balance  of  the  pavement  aasess- 
ments,  and  that  10  per  cent  of  the  sale,  or 
$2,500,  should  be  paid  down  when  the  agree- 
ment was  signed.  On  March  13,  1909,  the 
defendant,  being  no  doubt  anxious  to  dose 
the  sale,  sent  the  message :  "We  understand 
you  caimot  sell  per  offer.  Wire  answer,  or- 
grat"  On  the  same  day,  in  reply,  the  plain- 
tiffs sent  this  message:  "Bleecker  ft  Shnoos, 
236  Greenwich  St,  New  York.  Deal  0.  K. 
Letter  follows."  The  term  "O.  K."  has  a 
well-defined  meaning,  and  signifies  "All  rigbt; 
consent  or  assent  to  a  proposition."  See  21 
Am.  ft  Eng.  Eoc  of  L.  915,  and  authorities 
therein  cited.  This  telegram,  giving  the 
terms  their  ordinary  meaning,  meant:  "Tbe 
deal  is  all  right  and  that  letter  would  follow 
with  the  details."  The  offer  to  sell  had  not 
been  withdrawn.  The  letter  above  set  ont, 
dated  March  13,  1909,  written  by  the  plain- 
tiffs, in  the  first  sentence,  states :  "My  party 
wired  me  this  morning  from  Fort  Smith  that 
everything  was  satisfactory  and  tliat  sbe 
would  be  here  Thursday  to  doae  up  deal" 
This  sufllclently  informed  the  defendant  that 
the  purchaser  had  agreed  to  the  terms  and 
accepted  the  offer.  Then  follows :  "She  has 
considerable  interests  in  Fort  Smith,  and  if 
will  probably  take  some  few  days  to  get  her 
money  together.  She  has  called  her  money  In 
here,  and  If  she  has  no  trouble  it  will  be  in 
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by  the  middle  of  the  week."  This  Is  no  more 
tban  an  explanation  of  ber  circumstances 
and  an  assurance  of  her  ability  to  pay. 
"HowcTer,  Just  as  soon  as  she  reaches  here 
deposit  of  12,500.00  will  be  made  and  also 
contract  signed.  She  wishes  abstract  sent  on 
at  once."  This  would  seem  to  leave  no  doubt 
as  to  the  fact  of  the  offer  having  been  ac- 
cepted. "In  case  she  should  fall  to  -get  all 
her  money  in  would  you  accept  $26,000.00 
half  down  and  balance  in  one  year  at  8  per 
cent  interest."  This  is  a  mere  inquiry  or  re- 
quest, and  contains  no  suggestions  that  if 
this  request  is  not  granted  she  wUl  not  take 
tbe  property  on  the  terms  agreed  to.  "She 
objects  to  turning  over  the  April  rents  and 
feels  that  yon  should  not  ask  this" ;  in  other 
words,  while  she  has  accepted  and  agreed  to 
the  terms,  she  feels  that  she  ought  to  have 
the  rents,  but  her  feelings  In  the  matter  so 
expressed  do  not  indicate  that  she  lias  not 
fully  accepted  the  terms.  Tliis  suggestion  is 
then  foUowed  with  the  inquiry,  "Will  the 
deed  have  to  be  signed  by  both  members  of 
your  firm?"  further  showing  the  intention  to 
execute  the  contract  Then  the  final  sentence, 
"I  will  secure  deposit  and  hare  contract 
signed  as  soon  as  she  reaches  here,"  showing 
that  In  the  mind  of  the  writer  the  deal  is  al- 
ready closed. 

Mr.  Page  on  Contracts,  voL  1,  p.  79,  states : 
"An  acceptance  may  refer  to  new  terms,  not 
as  part  of  the  contract,  but  as  favors  asked 
of  the  party  offering,  to  be  granted  or  with- 
held at  his  option.  Sncb  new  terms  do  not, 
of  course,  invalidate  the  acceptance." 

In  Phillips,  Guardian,  v.  Moor,  71  Me.  78, 
it  is  held:  "Where  the  acceptance  by  the 
vendor  of  an  offer  for  a  lot  of  hay  Is  absolate 
and  unqnallfled,  the  expression  of  a  hope  by 
him  tbat  the  vendee  will  pay  a  greater  sum 
for  it  when  hauled,  does  not  vary  the  con- 
tract" 

In  Culton  V.  Gilchrist,  92. Iowa,  718,  61  N. 
W.  384,  Culton,  being  the  owner  of  certain 
land,  received  a  letter  from  Gilchrist  as  fol- 
lows :  "In  answer  to  your  proposition  to  lease 
or  sell,  I  will  give  yon  two  hundred  dollars 
per  year  for  five  years,  or  will  give  you  twen- 
ty-five dollars  per  acre  for  the  place,  in  year- 
ly payments  of  five  hundred  dollars  per  year 
at  6%  interest  until  paid.  •  •  •"  To  this 
Cnlton  replied:  "I  will  accept  your  offer 
to  lease  to  you  at  two  hundred  dollars  per 
year  for  three  or  five  years  as  you  choose. 
•  .  ...  Gilchrist's  reply:  "Yours  of  the 
nth  at  hand  and  would  say  yon  can  make 
out  lease  for  place  for  fire  years  at  two  hun- 
dred dollars  per  year.  •  •  •  Mr.  Culton, 
tbe  reason  I  ask  for  the  place  for  five  years 
is  I  would  like  to  put  a  small  cookroom  at 
the  south  side.  •  •  •"  The  court  said: 
"Now,  it  it  seems  to  us  that  all  tbat  Is  said 
about  this  cookroom  •••tea  mere  re- 
quest, which  plaintiff  might  comply  with  or 
not  at  his  election.  The  acceptance  was  com- 
plete and  absolute,  and  depended  in  no  way 


upon  tbe  matter  relating  to  tUs  cookr6om." 
In  Ferrier  v.  Storer,  63  Iowa,  484, 19  N.  W. 
288,  50  Am.  Rep.  752,  Farrier  had  in  his  pos- 
session money  belonging  to  defendant,  and 
wrote  defendant:  "I  want  to  say  to  yon  if 
yon  was  coming  out  here  in  the  fall,  I  will 
use  your  money  until  you  come  and  give  you 
10%  for  it"  The  defendant  answered:  "Yon 
can  use  it  [the  money]  •  •  •  on  your 
own  terms  mentioned  in  your  last"  Held, 
that  defendant's  letter  was  an  acceptance  of 
the  plaintiff's  proposition,  tbe  words,  "If 
you  was  coming  out  here  in  the  fall,"  were 
not  used  to  express  a  condition  on  which 
plaintiff  would  keep  the  money,  but  rather 
as  a  reason  why  he  made  the  proposition. 

In  Eckert  v.  Schoch,  156  Pa.  530,  26  Ati. 
654,  defendant  wrote  the  plaintiff  tbat  If  be 
would  pay  a  stated  price  for  wheat  of  a 
certain  grade  he  would  send  him  a  sample, 
and  plaintiff  telegraphed  that  if  tbe  stock 
was  good  be  would  take  fire  cars  at  the  price 
named.  On  the  same  day  he  telegraphed  the 
defendant  to  send  him  five  cars,  and  also 
wrote  a  letter  .that  he  confirmed  the  purchase 
of  that  amount  Held  to  constitute  a  con- 
tract for  the  sale  and  delivery  of  five  cazs  of 
wheat  at  the  price  named. 

In  Simpson  v.  Hughes,  66  U  J.  Ob.  N.  S. 
148,  384,  tbe  defendant  was  owner  of  the 
Wray  estate,  occupied  by  the  plaintiff,  Simp- 
son ;  tbe  agent  for  defendant  wrote  to  plain- 
tiff as  follows :  "Mr.  Hughes  has  received  an 
offer  for  the  Wray  of  £1,700,  which  he  has 
refused.  He  wUl  take  £2,000.  Are  you  dis- 
posed to  purchase  at  that  price?  You  will 
please  regard  this  matter  as  private  and  let 
me  have  an  immediate  answer."  Upon  re- 
ceiving this  letter  plaintiff  replied  by  letter 
as  followB:  "Dear  Sir:  I  had  not  wished  to 
give  so  much,  but  have  decided  to  accept  Mr. 
Hughes'  offer  and  will  give  you  the  £2,000. 
he  asks  for  the  freehold  of  tbe  Wray  pioper- 
ty.  I  would  like  to  know  from  what  time 
Mr.  Hughes  wishes  the  purchase  to  date. 
The  amount  of  your  check  for  the  rent  is 
.    You  do  not  mention  fences,  but  I 


would  be  obliged  if  they  may  be  seen  to  at 
once,  as  they  really  need  attention."  No  re- 
ply was  made  to  tbls  letter.  Held,  tbat  the 
letter  of  the  plaintiff  was  a  complete  accep- 
tance of  the  offer,  and  that  the  inquiry  as  to 
the  time  from  which  tbe  purchase  should 
date,  or  as  to  tbe  fences,  was  not  a  new  term 
preventing  the  letter  from  forming  a  binding 
contract. 

13]  The  refusal  of  tbe  court  to  give  instruc- 
tions Nos.  3  and  6,  requested  by  defendant, 
and  the  granting  on  his  own  motion  of  in- 
struction No.  11,  are  assigned  as  error.  We 
are  of  tbe  opinion  that  tbe  instructions  given 
by  the  court  properly  state  the  law,  and 
cover  the  law  as  requested  by  defendant  al- 
though not  in  the  same  language. 

[4]  Instruction  No.  11,  given  by  the  court. 
Is  as  follows:  "Gentlemen  of  the  Jury,  if  you 
should  find  the  issues  in  this  ease  in  favor 
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of  tbe  plalntlfltei  the  plaintiffs  would  be  en- 
titled to  recover  tbe  principal  amount  sued 
for,  together  with  6  vex  cent  interest  there- 
on from  March  13,  1909  to  date."  It  is  con- 
tended by  tbe  defendant  that  the  court  in 
this  instruction  invaded  the  province  of  the 
Jury  In  that  the  court,  by  this  Instruction, 
told  the  Jury  if  tbe  verdict  should  be  in  favor 
of  the  plaintiffs  that  it  must  be  for  the  entire 
amount  sued  for,  to  wit,  $650,  with  6  per  cent. 
Interest,  etc.  While  the  general  denial  of  de- 
fendant's answer  sufSciently  presented  an  is- 
sue as  to  the  value  of  the  services,  the  plain- 
tiff John  H.  Miller,  witnesses  Pettus  and 
Rose,  each  testified  tliat  the  customary  rate 
of  commission  on  tbe  sale  of  real  estate  in 
Tulsa  at  that  time  was  5  per  cent  for  the 
flrst  thousand  dollars  and  2^  per  cent  on 
all  over  a  thousand  dollars,  and  no  wit- 
nesses testified  to  the  contrary.  We  do  not 
believe  that  the  substantial  rights  of  the  de- 
fendant were  affected  by  the  giving  of  In- 
struction No.  11.  It  has  been  repeatedly  held 
that  a  Judgment  would  not  be  reversed  on  ac- 
count of  errors  committed  upon  the  trial 
which  do  not  affect  the  substantial  rights  of 
the  party  appealing.  See  Martin  v.  0.  B, 
1.  &  P.,  T  Okl.  452,  54  Pac.  696;  Alton-Daw- 
son  Mercantile  Co.  v.  Staton,  19  Okl.  252,  91 
Pac.  892;  Pnrcell  Wholesale  Grocery  Go.  ▼. 
Bryant  6  Ind.  T.  78,  89  S.  W.  662 ;  St  Louis 
&  S.  F.  V.  Rushing,  81  Okl.  231,  120  Pac.  973. 

[6]  Defendant  contends  that  the  trial  court 
erred  in  giving  to  the  Jury  instructions  Nos. 
4,  5,  and  6,  for  tbe  reason  that  the  same  do 
not  tell  the  Jury  that  it  Is  necessary  for 
plaintiff  to  have  procured  or  tendered  to  de- 
fendant an  enforceable  contract,  executed  by 
the  proposed  purchaser.  We  do  not  under- 
stand that  this  is  the  law.  When  the  de- 
fendant sold  the  land  to  another  purchaser, 
he,  by  his  own  act,  stopped  the  transactl<Hi, 
and  it  would  have  been  an  idle  and  a  useless 
ceremony  to  have  asked  the  proposed  pur- 
chaser to  execute  a  contract  of  purchase  to 
the  property  which  had  already  been  sold  to 
another.  See  Gorman  v.  Hargls,  6  Okl.  360, 
50  Pac.  92;  Yoder  v.  Randol  &  Nix,  16  OM. 
308,  83  Pac.  537,  8  L.  R.  A.  (N.  S.)  676;  Hal- 
sell  V.  Renfrew,  14  Okl.  674,  78  Pac  118,  2 
Ann.  Cas.  286 ;  Neiderlander  v.  Starr,  60  Kan. 
770,  33  Pac.  592.  The  Instructions,  among 
other  things,  tell  the  Jury  that  it  was  the 
duty  of  the  plaintiffs  to  furnish  a  purchaser 
who  was  ready,  able,  and  willing  to  purchase 
the  property  upon  the  terms  and  conditions 
prescribed  by  the  defendant  The  defend- 
ant contends  that  this  purchaser  was  not 
ready,  able  and  willing  to  buy  this  proper- 
ty. That  was  a  question  of  fact  which  was 
submitted  to  the  Jury  under  proper  instruc- 
tions, and  there  is  evidence  in  the  record 
tending  to  support  tbe  conclusions  reached  by 
the  Jury 

There  being  no  error  in  the  record  sufficient 


to  warrant  a  reversal,,  the  Jadgmoit  of  tbe 
trial  court  is  affirmed.  All  the  Justices  con- 
cur. 


TBBRT  V.  COKER. 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1014.) 

^iSfyKalv*  ^  the  Oourt.) 
AsvKAil  ARD  Erbob  (|  773*)  —  Failubi  to 

FnjE    BbiSI>— DiSKISBAt.. 

Where  plaintiffB  in  error  file  no  brief,  aa 
required  by  rule  7  of  this  court  (137  Pac  iii. 
the  appeal  win  be  dismissed  for  want  of  pros- 
ecution. 

[lid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3104,  SlOS-3110:  Dec. 
Dig.  I  773.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Leflore  Count;; 
P.  C.  Boiger,  Judge. 

Action  by  Troy  Gokor,  by  his  father  aod 
next  friend,  Ed  COker,  against  George  W. 
Terry.  Judgment  for  plaintiff,  and  defendant 
brings  error.   Dismissed. 

Tom  W.  Neal,  of  Poteau,  for  plaintiff  In 
error.  Hale  ft  Lunsford,  of  Poteau,  for  de 
fendant  in  error. 

BREWER,  C.  The  petition  in  error  and 
transcript  of  the  record  in  this  case  was 
filed  in  this  court  February  23,  1912.  Tbe 
plaintiff  in  error  has  failed  to  file  any  brief 
in  the  cause,  as  required  by  rule  7  of  this 
court  (137  Pac.  Ix).  The  petition  in  error 
shall  therefore  be  dismissed  for  want  of  pros- 
ecution. Hass  et  aL  v.  McOampbell,  27  Okl. 
290,  Ul  Pac.  54S;  Maddin  t.  McCormIck  et 
al.,  27  Okl.  778, 117  Pac.  aoo,  and  cases  dted. 

PER  CURIAM.    Adopted  in  whole. 


JOHNSTON  V.  MARSEB. 
(Supreme  Court  of  Oklahoma.    Feb.  10,  VAi.) 

(SylUOmt  (v  tU  Court.) 
Appeal  ano  Ebrob  (|  773*)  —  Failtjm  to 

FII.E    BbIET— DiSMISSAI.. 

Same  as  in  case  of  Terry  v,  Trov  Coker, 
by  hia  father  and  next  friend,  Ed.  Coker  (No. 
3624)  supra. 

[Ed.  Note.— For  other  cases,  see  Appeal  ami 
Error,  Cent.  Dig.  if  3104,  810&-31l6;  Dec 
Dig.  i  773.*] 

Commlsalonen^  Opinion,  Division  No.  2. 
Error  from  County  Court,  Cleveland  Coonty; 
F.  B.  Swank,  Judge. 

Action  between  G.  P.  Johnston  and  J.  0- 
Marsee.  BYom  the  Judgment  Johnston  brings 
error.    Dismissed. 

Hutchin  &  Burks,  of  Lexington,  for  plala- 
tlff  in  error.  Ben  F.  Williams,  Jr.,  of  Nor- 
man, for  defendant  in  error. 

BREWER,  C.  The  petition  in  error  and 
transcript  of  the  record  in  this  case  were 
filed  In  this  court  February  1,  1912.    The 
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^laiotlfffi  In  error  bare  foiled  to  file  any  brief 
la  the  cause,  as  required  by  rule  7  of  fbls 
'ourt  (137  Pac.  Ix).  The  petition  In  error 
'^hall  therefore  be  dismissed  for  want  of 
prosecution.  Hass  et  al.  r.  McOampbell,  27 
Okl.  290,  111  Pac.  543;  Maddln  t.  McCormlck 
et  aL,  27  Okl.  778,  117  Pac.  200,  and  cases 
lilted. 

PER  CURIAM.    Adopted  In  whole. 


MOULDER  T.   STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Nov. 

8,  1B18.    Rehearing  Denied  Jan.  10, 

1914.) 

(Byllalut  hv  the  Court.) 

L  IKTOXICATING    LiQuoBS    ({{    233,    236*)  — 

PaosECUTioN— Evidence. 

A  certified  copy  of  the  record  of  the  col- 
lector of  internal  revenue,  showing  that  a  de- 
fendant has  paid  the  special  tax  required  of 
liquor  dealers  by  the  laws  of  the  United  States, 
is  admissible  as  evidence  in  a  prosecution  fur 
having  liquor  In  possession,  with  Intent  to  sell 
same,  and  constitutes  prima  fade  proof  of  the 
intent  to  seU. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Die.  B  293-297,  298%.  800- 
322;   Dec.  Dig.  H  233,  23e.«] 

2.  Intoxicatiwg  LiQTTOBS  (J  236*)— PaoSEon- 

TION — SUFFICIEKOT  OF*  EVIDENCE. 

Evidence  examined,  and  held  sufficient  to 
sustain  a  conviction  for  having  possession  of 
intoxicating  liquors  with  the  intention  of  vio- 
lating provisions  of  the  prohibition  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Linnors,  Cent  Dig.  $i  300-322;    Dec.  Dig.  i 

(AddMonai  ByOabv  ht  BUtortal  Btvff.i 

3.  CannNAL  Law  (S  304*)— Evidenob-Jxtm- 
ciAL  Notice. 

The  Criminal  Court  of  Appeals  will  take 
judicial  notice  of  the  location  of  the  towns  and 
cities  of  OUahoma. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  295%,  700-717 ;  Dec.  Dig. 
S  304.*i 

Appeal  from  County.  Court,  Pavraee 
Ck>nnty;   Fred  S.  liscnm.  Judge. 

A  A.  Moulder  was  convicted  of  violating 
the  prohibition  law,  and  appeals.    Affirmed. 

Welza  G.  Fairchlld,  of  Sapulpa,  for  plaln- 
tlfl  In  error.  Chas.  West,  Atty.  Gen.,  and 
Smith  0.  Matson  and  O.  J.  Davenport,  Aast 
Attys.  Qen.,  for  the  State. 

DOTIiB,  3.  This  appeal  la  prosecuted 
from  a  conviction  had  under  an  Information 
which  charged  that  the  defendant  did  have 
possession  of  Intoxicating  liquors,  with  the 
intention  of  violating  provisions  of  the  pro- 
hlbitlon  law.  On  July  22, 1012,  in  accordance 
with  the  verdict  of  the  Jury,  the  defendant 
was  sentenced  to  be  confined  In  the  county 
jail  for  30  days,  and  pay  a  fine  of  $400i 

[1]  The  evidence  shows  that  the  defendant 
received  a  shipment  of  seven  barrels  of  beer 
and  a  barrel  of  whisky   from  the  station 


agent  at  Keystone;  that.  In  order  to  receive 
such  shipment,  he  made  the  following  af- 
fidavit: "Keystone,  Okla.  May  6th,  1912. 
To  all  concerned:  In  order  to  obtain  a  ship- 
ment of  seven  barrels  of  beer  and  one  bbl.  of 
whisky  by  frelj^t  from  the  agent  at  Key- 
stone, Oklahoma,  I  hereby  make  affidavit 
and  take  oath  that  I  am  a  resident  of  Key- 
stone, and  do  not  live  In  that  part  of  the 
state  formerly  the  Old  Indian  Territory" — 
and  that  he  also  received  several  shipments 
of  liquor  by  express.  It  Is  further  shown 
that  the  defendant  paid  a  month's  rent  to  one 
G.  W.  Hickman.  It  Is  further  shown  by 
witness  who  had  lived  at  Keystone  for  about 
20  years  that  he  never  knew  defendant  being 
there  until  Mr.  Hickman  said  that  defendant 
had  a  room  at  his  house.  The  state  also 
Introduced  In  evidence  a  certified  copy  of  the 
record  of  the  collector  of  internal  revenue, 
showing  the  payment  of  the  special  tax  re- 
quired of  retail  liquor  dealers.  It  shows  that 
the  tax  was  paid  by  "Order  of  Owls,  A  A. 
Moulder;  place,  Sapulpa,  Okla." 

The  defendant  offered  no  evidence. 

[2]  Numerous  errors  are  assigned;  but  in 
onr  Judgment  the  only  material  question  not 
substantially  covered  by  former  decisions  of 
this  court  Is  the  question  arising  on  the  suf- 
ficiency of  the  evidence  to  sustain  the  con- 
viction. 

[S]  This  court  takes  Judicial  notice  of  the 
location  of  the  towns  and  cities  of  Oklahoma, 
and  Judldally  knows  that  the  town  of  Key- 
stone is  in  the  southeast  comer  of  Pawnee 
county,  and  that  the  city  of  Sapulpa  Is  in  the 
northeast  comer  of  Creek  county ;  Keystone 
being  In  what  was  formerly  Oklahoma  Ter- 
ritory, and  Sapulpa  In  what  was  formerly 
Indian  Territory. 

We  think  that  the  fair  Inference  from  tbe 
facts  proved  is  that  the  shipment  was  re- 
ceived at  Keystone  for  transportation  to 
Sapulpa,  and  we  cannot  say  that  the  verdict 
Is  contrary  to  the  evidence  and  the  law,  or 
that  Justice  requires  a  new  trial. 

The  Judgment  of  conviction  la  therefore 
afflrmed. 

ARMSTRONG,  P.  X,  and  FURMAN,  J, 
concur. 


Bx  parte  SULLIVAN. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  19, 1914.) 

(ByXlalug  hy  tha  Court.) 

1.  Contempt  (|  31*)— Conbtitutionai.  Law 
(J  273*)— Due  Pbocebs. 

Under  that  clause  of  section  25  of  the  Bill 
of  Rights,  providing,  "In  no  case  shall  a  pen- 
alty or  punishment  be  imposed  for  contempt, 
until  an  opportunity  to  be  heard  is  given,"  an 
opportunitii  to  be  heard  before  a  penalty  or  pun- 
ishment is  imposed  for  contempt  is  an  indispen- 
sable essential  to  the  administration  of  due  pro- 
cess of  law  as  contemplated  by  the  constitu- 
tional inhibition  that  "No  person  shall  be  de- 


*For  other  cases  see  same  topic  and  lecUon  NUMBSB  In  Dec  Dig.  ft  i 
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prived  of  life,  liberty,  or  property,  wlthoat  due 
process  of  law."    Section  7,  Bill  of  Bights. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  §  92 ;  Dec.  Dig.  §  31  ;•  Constitution- 
al Law,  Cent.  Dig.  i  739 ;   Dec.  Dig.  i  273.*] 

2.  Habeas  Cobpus  ($  122*)— Uioht  to  Kem- 

BDT— AflBOOATION. 

Section  10  of  the  Bill  of  Rights  provides: 
"The  privilege  of  the  writ  of  habeas  corpus 
shall  never  be  suspended  by  the  authorities  of 
this  state."  The  writ  of  habeas  corpus  is  an 
ancient  prerogative  writ  It  is  a  writ  of  right, 
granted  to  inquire  into  all  cases  of  illegal  im- 
prisonment The  writ  cannot  be  abrogated,  or 
its  efficiency  impaired  by  legislative  action. 
And  under  the  constitutional  guaranty  the  cases 
within  the  relief  afforded  by  the  writ  at  com- 
mon law  cannot  be  placed  beyond  its  reach  and 
remedial  action  by  statute. 

[Bd.  Note.— For  other  cases,  see  Habeas  Co> 
VMS,  Cent  Dig.  S  123;  Dec  Dig.  (  122.*1 

3.  Habf.ah  CoEPna  (J  27*)— Soopb  of  Ihqxji- 

BT— JUBISDICTION. 

The  provisions  of  the  habeas  corpus  act 
(section  4893,  Rev.  Laws  1910),  which  pro- 
vides: "No  court  or  judge  shall  inquire  into  the 
legality  of  any  judgment  or  process,  whereby 
the  party  is  in  custody,  or  discharge  him  when 
the  term  of  commitment  has  not  expired  in  ei- 
ther of  the  cases  following:  •  •  ♦  Second. 
Upon  any  process  issued  on  any  final  judgment 
of  a  court  of  competent  jurisdiction;  or  third. 
For  any  contempt  of  any  court,  officer  or  body 
having  authority  to  commit  •  •  •  "—only  av- 
plies  when  the  court  had  jurisdiction  to  ren- 
der the  particular  judgment  A  court  of  compe- 
tent junsdiction  is  one  having  power  and  au- 
thority of  law  at  the  time  of  acting  to  do  the 
particular  act  Jurisdiction  of  the  person  of  the 
prisoner,  and  of  the  sabject-matter,  are  not 
alone  conclusive,  bat  the  jurisdiction  of  the 
court  to  render  the  particular  judgment  is  a 
proper  subject  of  inquiry.  If  there  was  no  legal 
power  to  render  the  judgment,  or  issue  the  pro- 
cess, there  was  no  court  of  competent  jurisdic^ 
tion,  and  consequentl;r  no  judgment  or  process. 
All  is  coram  non  judice,  and  void. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  f  22 ;  Dec.  Dig.  <  27.*] 

4.  Habeas   Cobptjb    (8  29*)— Gbottndb— Un- 
lawful iHPBIBONtCEHT. 

When  a  person  is  held  in  custody  under  a 
void  order  of  commitment,  or  is  imprisoned 
without  due  process  of  law  under  the  sentence 
of  any  court  of  the  state,  it  is  not  only  within 
the  authority  of  this  court,  but  it  is  its  duty  up- 
&a  habeas  corpus,  to  inquire  into  the  ill^ality 
of  the  commitment  when  the  matter  is  properly 
brought  before  it  by  petition,  and  if  it  be  ad- 
judged that  the  order  of  commitment  was  made 
without  authority  of  law,  the  person  win  be 
entitled  to  a  discharge  from  custody  in  order  to 
preserve  the  constitutional  right  of  all  persons 
not  to  be  deprived  of  liberty  without  due  pro- 
cess of  law. 

[Ed.  Note. — ^For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  g  24;    Dec.  Dig.  g  29.*] 

(Additional  SylUthui  by  Editorial  Staff.) 

5.  Constitutional  Law  (8  251*)— "Due  Pro- 
cess OP  Law" — "Law  of  the  Land." 

The  phrase  "due  process  of  law"  as  used 
in  Const.  Bill  of  Rights,  §  7,  providing  that 
"no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,"  is  synon- 
ymous with  the  phrase  "law  of  the  land"  as 
found  in  the  Magna  Charta  (citing  Words  and 
Phrases,  vol.  3,  p.  2282.  See,  also,  Tolnme  6. 
p.  4025;   vol.  8,  pp.  7701,  7702.) 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {{  726,  727,  732;  Dec. 
Dig.  §  251.*] 


Original  appllcatton  for  a  writ  of  habeas 
corpus  by  P.  11  SoUivan.  Petitioner  dis- 
charged. 

P.  M.  Sullivan,  of  Oklahoma  City,  In  pro. 
per.  C.  J.  Davenport,  Asst  Atty.  Gen.,  for 
respondent 

DOYLE,  J.  Upon  petition  to  this  conrt  for 
a  writ  of  habeas  corpus,  filed  for  the  purpose 
of  setting  at  liberty  P.  M.  SulUvan,  a  writ 
was  granted,  returnable  before  this  conrt 
February  3, 1914. 

It  is  averred  in  the  petition  that  petition- 
er 'Is  now  and  has  been  since  January  28, 
1914,  illegally,  unlawfully,  and  unconsUtu- 
tlonally  restrained  of  his  liberty  and  con- 
fined In  the  county  jail  of  Oklahoma  county 
by  N.  C.  Binion,  the  sheriff  of  said  county." 

The  petition  sets  out  with  particularity 
proceedings  In  the  Supreme  Court  of  Oklaho- 
ma in  case  No.  5304,  entitled  Robert  H.  Hlrscb 
and  Thomas  E.  Klrby,  Plainturs,  t.  James  S. 
Twyford  and  P.  M.  Siillivan,  Defendants,  139 
Pac.313.  It  is  also  averred  that  petitioner  "is 
so  confined  upon  an  order  of  commitment  for 
an  alleged  direct  contempt  of  court,  made  b,T 
a  special  Supreme  Court  of  said  state  on  the 
28th  day  of  January,  1914,  wherdn  affiant  is 
charged  with  contempt  of  said  court,  by  filing 
In  the  clerk's  office  an  exhibit  marked  'Z'  in 
support  of  a  motion  made  by  bim  to  modify 
the  original  Judgment  of  this  special  court 
made  on  December  30,  1913.  That  on  said 
28th  Inst  said  motion  to  modify,  with  a  mo- 
tion to  tax  costs  made  by  the  same  party, 
were  both  called  for  hearing  by  Judge  Loof- 
bourrow  acting  as  Cblef  Judge  of  said  special 
court,  and  thereupon  affiant  came  and  said 
that  the  motion  to  tax  costs  was  filed  first, 
and  he  supposed  that  would  be  first  heard, 
without  any  answer  or  reply  to  that.  Judge 
Loof bourrow  asked  affiant  If  he  had  filed  Ex- 
hibit Z  with  the  clerk  of  said  court,  and  affi- 
ant replied  he  had  filed  an  exhibit  so  marked, 
and  the  Judge  proceeded  and  said,  in  sob- 
stance,  that  said  exhibit  was  slanderous  and 
scurrilous  matter,  and  affiant  was  guilty  of  a 
direct  contempt  of  court  by  filing  said  exhiUt, 
and  that  It  was  ordered  by  the  court  that  af- 
fiant be  committed  to  the  custody  of  the  sher- 
iff of  this  county  and  confined  In  the  county 
jail  for  a  period  of  six  months  for  such  con- 
tempt That  affiant  requested  to  be  heard  be- 
fore committed,  to  which  the  court  made  no 
reply,  but  again  ordered  the  sheriff  to  take 
him,  affiant,  into  custody,  which  he  did,  and 
has  been  In  custody  ever  since  upon  said  pro- 
ceedings as  above.  That  affiant  was  not  charg- 
ed with  contempt  of  court  in  any  maimer  ex- 
cept as  stated,  and  he  was  not  given  or  afford- 
ed any  opportunity  to  be  heard  at  any  time 
or  manner  before  be  was  charged,  committed, 
or  punished  as  aforesaid,  which  conviction 
and  punishment  is  illegal  and  unlawful  and  In 
direct  violation  of  article  2,  {  25,  of  the  Con- 
stitution- of  this  state,  which  says:   'In  no 
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case  sball  a  penalty  or  pnnishment  be  Im- 
posed for  contempt  ontil  an  opportunity  to 
be  heard  Is  giren.'  But  on  the- other  band, 
affiant  was  deprived  of  said  constitutional 
right  to  be  heard  before  punishment  Is  in- 
flicted." It  is  further  averred:  "That  he 
never  in  person  offered  In  open  court,  in  sup- 
port of  his  said  motion,  that  said  written  ar- 
gumott;  and  he  farther  says  that  he  never 
offeFed  any  arguments,  written  or  oral,  in 
support  of  said  motion,  and  was  not  given 
any  chance  or  owortunity  to  present  or  ar- 
gue said  motion,  and  that  after  affiant  was 
adjudged  guilty  of  contempt  of  court,  as 
aforesaid.  Judge  Loofbourrow  said  the  motion 
to  modify  judgment  was  overruled,  and  that 
was  all  there  was  done  or  said  about  said 
motion,  in  any  manner  in  said  court,  and  that 
said  motion  was  overruled  without  presenta- 
tion or  argument,  or  looking  at  it  or  reading 
it  In  court,  and  affiant  never  saw  said  motion 
or  exhibit  after  they  were  filed  as  aforesaid ; 
and  if  they  were  ever  offered  or  considered 
on  said  motion,  affiant  does  not  know  it  Af- 
fiant further  says  that  there  are  many  facts 
alleged  in  said  exhibits,  and  he  claims  his 
right  to  a  Jury  trial  before  he  Is  convicted 
and  punished  for  contempt  of  court  therefor ; 
that  the  truth  is  always  a  defense  in  all  ac- 
tions and  proceedings,  and  arbitrarily  con- 
victing and  adjudging  liim  guilty  of  contempt 
of  court  without  first  hearing  him  Is  not  due 
process  of  law,  and  denies  to  him  the  right 
of  self-defense,  which  is  unlawful,  unconsti- 
tutional, and  inhumane;  that  there  is  no 
probable  cause  for  afitenfs  confinement  for 
contempt  of  court,  and  he  desires  to  use  evi- 
dence on  the  hearing  herein."  The  petition 
was  verified  by  affidavit. 

Attached  to  respondent's  return  to  the  writ 
Is  a  certified  copy  of  the  commitment  on 
which  i>etitloner  is  held,  which,  omitting  the 
scandalous  and  scurrilous  recitals  of  Exhibit 
Z,  reads  as  follows: 

"Commitment. 

"The  State  of  Oklahoma  to  the  Sheriff  of  ttis 
County  of  Oklahoma — Greeting: 
"Whereas  P.  M.  Sullivan,  was  on  the  28th 
day  of  January,  A.  D.  1914,  present  in  person 
before  the  Supreme  Court  of  the  state  of  Ok- 
lahoma and  in  the  presence  of  R.  H.  Loof- 
bourrow, acting  Chief  Justice,  and  one  of  the 
regular  Justices  of  the  Supreme  Court,  and 
George  S.  Ramsey,  H.  L.  Fogg,  and  J.  G. 
Balls,  Special  Justices,  said  court  being  then 
in  session  for  the  purpose  of  hearing  a  mo- 
tion filed  by  said  P.  M.  Sullivan  in  cause  No. 
5304  In  said  court,  and  on  the  26th  day  of 
January,  1914,  said  Sullivan  having  filed  a 
Certain  instrument  as  follows  in  said  cause: 
'In  the  Supreme  Court  of  Oklahoma.  Robert 
H.  Hlrscb  and  Thomas  E.  Kirby,. Plaintiffs,  v. 
P.  M.  Sullivan  et  oL,  defendants.  Case  Num- 
ber 6304.  Exhibit  of  Defendant  SulUvan, 
Marked  Ex.  Z.  In  support  of  motion  to  modi- 
fy judgment'  Said  Exhibit  Z  contained  uu- 
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merouB  statements  that  are  directly  con- 
temptuous of  this  court,  scurrilous,  false,  and 
inserted  for  the  purpose  of  reflecting,  not 
only  on  the  members  of  this  court,  but  on  ttie 
court  as  such,  and  that  among  other  con- 
temptuous allegations  appear  in  said  Exhibit 
Z  the  following.  •  •  •  And  said  Sullivan 
being  asked  In  open  court  by  the  presiding 
Justice  If  he  had  filed  with  the  clerk  of  this 
court  ExUbit  Z  replied  that  he  had,  and,  fur- 
ther stated  in  open  court  that  the  state- 
ments contained  in  said  Exhibit  Z  were  true. 
And  the  said  act  having  been  committed  in 
the  presence  of  said  court,  the  said  court  did 
thereupon  find  and  adjudge  that  he,  the  said 
P.  M.  Sullivan,  was  and  is  guilty  of  direct 
contempt  of  said  court,  and  did  therefore 
order  that  he  be  punished  for  said  contempt 
by  imprisonment  In  the  county  jaU  of  Okla- 
homa county,  state  of  Oklahoma,  for  a  period 
of  six  months  and  directed  the  marshal  of 
said  conrt  to  deliver  said  Sullivan  to  the 
sheriff  of  Oklahoma  county,  state  of  Okla- 
homa, and  said  sheriff  commit  said  P.  H. 
Sullivan  to  the  county  Jail  of  Oklahoma 
county,  OkL,  for  a  period  of  six  months.  Tou 
are  therefore  commanded  to  receiv«  the  said 
P.  M.  SuUivan,  and  him  safely  keep  in  the 
conunon  jail  of  said  county  for  the  term  of 
six  months  from  the  time  he  is  delivered  to 
you,  unless  he  shall  be  sooner  discharged  ac- 
cording to  law. 

"Witness  my  hand  and  the  seal  of  the  Su- 
preme Court  of  the  state  of  Oklahoma  this 
28tb  day  of  January,  A.  D.  1914.  W.  B.  L. 
Campbell,  Clerk  of  the  Supreme  Court  of  the 
State  of  Oklahoma,  by  Reuel  Haskell,  Jr., 
Assistant    [Seal.]" 

Upon  the  hearing  the  i)etitioner  sworn  as 
a  witness  in  his  behalf  testified,  in  substance, 
that  he  appeared  in  person  as  a  party  in 
case  No.  5304,  and  Presiding  Judge  Loofbour- 
row asked  him  if  he  filed  Exhibit  Z  in  said 
cause,  and  he  answered  that  he  did,  and  the 
presiding  Judge  6aid  that  said  exhibit  was 
scandalous  and  slanderous,  and  was  a  direct 
contempt  of  court,  and  ordered  that  peti- 
tioner be  taken  in  custody  by  the  marshal, 
and  by  liim  delivered  to  sheriff  Binloa  to  be 
confined  in  the  county  jail  for  a  period  of 
six  months ;  that  petitioner  demanded  a  right 
to  be  heard  before  he  was  convicted,  to  which 
the  court  made  no  reply ;  that  the  presiding 
judge  ordered  his  commitment  without  con- 
sulting his  Associate  Justices;  that  Sheriff 
Binlon  immediately  took  him  into  his  cus- 
tody, and  he  has  since  so  remained. 

On  petitioner's  request,  Mr.  Reuel  Haskell, 
assistant  clerk  of  the  Supreme  Court,  was 
sworn,  and  testified  that  he  was  present  when 
petitioner  was  ordered  committed.  His  testl- 
iBony  corroborates  that  of  petitioner. 

On  petitioner's  request,  the  respondent,  M. 
C.  Blnion,  sheriff,  was  sworn,  and  testified 
that  the  marshal  of  the  Supreme  Court  sent 
for  him  on  the  2Sth  day  of  January,  and  he 
was  present  in.  court  when  the  order  adjudg- 
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Ing  petitioner  guilty  of  contempt  and  com- 
mitting him  to  custody  of  respondent  was 
made.  His  testimony  corroborates  tliat  of 
petitioner. 

Annexed  to  the  petition  is  the  affidavit  of 
Floyd  Wheeler,  counsel  for  one  of  the  parties 
in  said  case  No.  5304,  wherein  affiant  states 
that:  "When  the  motion  to  tax  the  costs 
against  the  defendant,  P.  M.  Sullivan,  was 
cnlled  the  presiding  jndge  asked  Sullivan  If 
he  had  filed  an  exhibit  marked  'Z'  with  the 
clerk.  Sullivan  replied  that  he  had.  There- 
upon the  presiding  judge  stated  that  it  was 
the  judgment  of  the  court  that  said  exhibit 
was  scandalous  and  slanderous,  and  was  a 
direct  contempt  of  court,  and  it  was  ordered 
that  SulUvau  be  taken  in  custody  by  the 
marshal,  and  by  him  delivered  to  the  sheriff, 
and  be  confined  in  the  county  jail  for  a  peri- 
od of  six  months.  Then  Sullivan  said  that 
he  wanted  to  be  heard  before  he  was  convict- 
ed, to  which  the  court  made  no  reply.  The 
sheriff  then  took  Sullivan  In  custody.  The 
court  proceeded  and  overruled  the  motion  to 
modify  the  judgment,  taxed  the  costs  against 
the  defendant,  Sullivan,  and  then  took  a  re- 


in the  proceedings  referred  to  petitioner 
was  appearing  in  his  own  proper  person,  in 
his  own  behalf,  and  so  appearing  in  this  case, 
he  has  filed  a  brief.  In  which  he  contends 
that  his  commitment  and  imprisonment  Is 
illegal,  invalid,  and  void,  for  want  of  due 
process  of  law,  as  secured  to  him  by  the  Con- 
stitution of  this  state  (section  25,  art.  2) 
and  the  Constitution  of  the  United  States, 
as  shown  by  the  undisputed  evidence  In  this, 
to  wit:  That  he  was  deprived  of  an  oppor- 
tunity to  be  heard  before  commitment  and 
imprisonment,  which  right  to  be  heard,  be- 
fore being  condemned  is  the  law  of  the  land, 
aifd  he  demanded  such  right  to  be  heard  and 
was  denied  it  by  the  court.  That  he  was  not 
cited  or  notified  that  he  was  charged  with 
contempt  of  court  until  he  was  adjudged 
guilty  and  sentenced  to  six  months'  imprison- 
ment in  the  coimty  Jail  therefor  by  Presiding 
Judge  Loofbourrow,  which  deprived  defend- 
ant of  the  right  to  be  heard  before  being  con- 
demned, and  constitutes  an  entire  lack  of  due 
process  of  law  under  the  state  and  the  Unit- 
ed States  Constitutions,  and  the  judicial  pro- 
cedure of  all  civilized  countries;  that  from 
the  evidence  and  the  facts  surrounding  the 
case,  as  they  appeared  upon  the  hearing,  uie 
conclusion  is  that  the  defendant  was  tried 
and  condemned  and  adjudged  guilty  before 
the  court  convened  and  sentenced  him,  by  the 
court  sending  for  the  sheriff  to  come  into 
court  and  take  him  to  jaU,  and  by  the  presid- 
ing judge  asking  him  a  single  question  only, 
"If  he  filed  Exhibit  Z,"  and  then,  without 
notifying  him  that  he  was  charged  with  be- 
ing guilty  of  contempt  of  court,  sentenced 
him  to  six  months'  imprisonment,  and  in  then 
ordering  him  into  the  custody  of  the  sheriff 
without  any  conference  or  consultation  with 
the  other  judges  of  the  court. 


[1]  The  petition  is  based  upon  the  danse 
of  section  25  of  the  Bill  of  Rights,  which  is 
In  these  wofds:  "In  no  case  shall  a  penalty 
or  punishment  be  Imposed  for  contempt,  untU 
an  opportunity  to  be  heard  is  given"— and 
section  7  of  the  Bill  of  Rights,  which  reads: 
"No  person  shall  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law." 

[S]  The  principle  that  no  person  shall  be 
deprived  of  life,  liberty  or  property,  except 
by  due  process  of  law,  is  older  than  written 
constitutions.  The  phrase  "due  process  of 
law,"  as  used  In  the  Bill  of  Rights  is  synony- 
mous with  the  phrase,  "law  of  the  land,"  as 
found  in  Magna  Charts.  A  definition  of  the 
meaning  of  the  words,  "law  of  the  land,"  and 
"due  process  of  law,"  and  which  has  received 
the  sanction  of  the  courts  (see  Words  and 
Phrases,  voL  3,  2232)  is  Mr.  Webster's  faniU- 
iar  definition,  "By  the  'law  of  the  land'  is 
clearly  intended  the  general  law,  which  hears 
before  It  condemns,  which  proceeds  upon  in- 
quiry, and  renders  judgment  only  after  trial 
It  means  that  evo?  citizen  shall  hold  bis 
life,  liberty,  and  property  under  the  protec- 
tion of  the  general  rules  which  govern  soci- 
ety." 

Says  Judge  Cooley :  "Due  process  of  law, 
in  each  particular  case,  means  an  exertion 
of  the  power  of  government  as  the  settled 
maxims  of  the  law  permit  and  sanction,  and 
under  such  safeguards  for  the  protection  of 
Individual  rights  as  these  maxims  prescribe 
for  the  class  of  cases  to  which  the  one  in 
question  belongs." 

The  right  to  punish  for  contempt  Is  In- 
herent in  every  constitutional  court  having 
common-law  powers.  Without  entering  into 
a  discussion  of  the  reasons  underlying  Uie 
right,  we  will  only  say  that  its  existence  Is 
essential  to  the  preservation  of  order  In 
judicial  proceedings,  and  to  the  enforcement 
of  the  judgments,  orders,  and  decrees  of  the 
courts,  and  conseqnently  to  the  due  adminis- 
tration of  justice;  and  in  a  measure  upon  its 
proper  and  prudent  exercise  depend  the  re- 
spect and  dignity  and  efficiency  of  courts 
of  justice.  Contempts  of  court  are  punislied 
as  offenses  against  the  administration  of 
justice,  and  not  as  personal  affronts  to  tbose 
who  exercise  judicial  functions,  and  a  person 
imprisoned  as  punishment  for  criminal  con- 
tempt, properly  soi  called,  is  Imprisoned  in 
execution  under  a  sentence  for  crime.  Un- 
der the  principles  and  rules  of  the  common 
law,  the  right  to  punish  for  contempt  in  a 
summary  manner  Is  recognized,  and  the  poor- 
er to  punish,  by  fine  or  imprisonment,  at  the 
discretion  of  the  court,  contempts  against 
the  dignity  and  authority  of  the  court,  com- 
mitted in  the  presence  of  the  court,  Instanter, 
without  notice  or  hearing.  Is  unquestioned. 
In  such  cases  the  court  acts  upon  view, 
there  is  no  prosecution,  no  plea,  nor  Issue 
upon  which  there  can  be  a  trial.  Ex  parte 
Savin,  131  U.  S.  267,  9  Sup.  CL  699,  33  L. 
Ed.  150;  Ex  parte  Clark,  206  Mo.  121,  106 
S.  W.  990,  16  U  Jl.  A.  (N.  S.)  389. 
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And  It  Is  beld  that  such  proceeding  rec- 
ognized as  due  process  of  law  under  tbe  com- 
mon law  must  be  considered  as  due  process 
of  Ia\7  within  the  meaning  of  tbe  constitu- 
tional provision.  However,  none  of  the  states 
In  wblcb  those  decisions  were  made  seem 
to  iiave  In  their  Constitutions  a  provision 
Utnitlng  the  power  of  the  courts  to  Inflict 
summary  punishment  for  contempt,  and  un- 
der this  constitutional  guaranty  It  Is  the  un- 
questionable right  of  a  contemner  to  have 
an  opportunity  to  be  heard  before  punish- 
ment la  Imposed.  We  have  been  unable  to 
find  that  this  significant  provision  appears 
in  any  other  state  Constitution. 

Another  rule  of  common  law  upon  which 
there  is  some  conflict  of  authority  is  that  the 
lieglslatnre  has  no  power,  in  the  absence  ot 
constitutional  provisions,  to  abridge,  impair, 
limit,  or  regulate  the  Inherent  power  of  the 
courts  to  punish  for' contempt,  and  this  was 
the  rule  adhered  to  by  the  Supreme  Court  of 
Oklahoma  Territory.  See  Burke  v.  Terri- 
tory, 2  OM.  499,  37  Pac.  829,  and  Smith  v. 
Speed,  U  Okl.  95,  66  Pac.  511,  55  L.  R.  A. 
402.  In  all  free  governments  absolute  power 
rests  somewhere.  In  this  state  it  is  neither 
lodged  with  the  Legislature,  nor  the  execu- 
tive, nor  the  judicial  branch  of  government, 
nor  with  all  combined,  but  sovereignty  rests 
with  the  people,  and  in  their  sovereign  capac- 
ity they  have  placed  certain  constitutional 
limitations  npon  the  power  of  the  courts  in 
proceedings  for  contempt 

Section  25  of  tbe  Bill  of  Rights  provides: 
"The  tjeglslature  shall  pass  laws  defining 
contempts  and  regulating  tbe  proceedings  and 
pnnisbment  in  matters  of  contempt:  Pro- 
vided, that  any  person  accused  of  violat- 
ing or  disobeying,  when  not  In  the  presence 
or  hearing  of  the  court,  or  Judge  sitting  as 
sncb,  any  order  of  injunction,  or  restraint 
made  or  roidered  by  any  court  or  Judge  of 
the  state  shall,  before  penalty  or  punish- 
ment is  Imposed,  be  entitled  to  a  trial  by 
Jury  as  to  the  guilt  or  Innocence  of  the  ac- 
cused. In  no  case  shall  a  penalty  or  punish- 
ment be  imposed  for  contempt,  until  an  op- 
portunity to  be  heard  is  given." 

Upon  the  facts  stated  in  the  commitment, 
petitioner  was  clearly  guilty  of  criminal  con- 
tempt. It  goes  without  saying  that  when  an 
attorney  or  party  files  a  paper,  reflecting  up- 
on the  integrity,  fairness,  and  impartiality 
of  the  conrt,  except  where  the  statute  make 
it  grounds  for  disqualifying  the  Judge,  or 
obtaining  a  new  trial  on  account  of  alleged 
prejudice  or  bias,  or  for  the  purpose  of 
change  of  Tenne,  he  thereby  makes  himself 
guilty  of  a  criminal  contempt  However, 
under  that  clause  of  section  25  of  the  Bill 
of  Rights,  already  qnoted,  before  a  person 
can  be  punished  for  a  contempt  of  any  kind, 
he  must  be  given  an  opportunity  to  be  heard ; 
and  any  Jndgment  of  conviction  rendered 
without  a  hearing,  or  without  an  opportunity 
to  be  heard,  la  void,  and  such  a  deprivation 


of  his  constitutional  right  to  be  heard  is  a 
denial  of  due  process  of  law. 

In  the  case  of  Hovey  v.  Elliott  167  U.  S. 
409,  17  Sup.  Ct  841,  42  L.  Ed.  215,  the  court 
had  stricken  out  the  answer  of  a  party  be- 
cause of  bis  contempt  of  an  order  requiring 
him  to  pay  money  into  court,  and  rendered 
Jndgment  against  him  pro  confesso;  it  was 
held  that  the  act  was  beyond  the  power  of 
the  court  for  the  reason  that  it  deprived  the 
party  of  the  right  to  be  heard  In  bis  defense, 
and  that  the  Judgment  so  entered  against 
him  was  void,  even  as  against  collateral  at- 
tack. Among  other  things,  it  is  said :  "Can 
it  be  doubted  that  due  process  of  law  signifies 
a  right  to  be  heard  in  one's  defense?  If  tbe 
legislative  department  of  the  govemm^t 
were  to  enact  a  statute  conferring  the  right 
to  condemn  tbe  citizen  without  any  opportu- 
nity whatever  of  being  heard,  would  it  be 
pretended  that  such  an  enactment  would  not 
be  violative  of  the  Constitution?  If  tills  be 
true,  as  It  undoubtedly  is,  how  can  it  be  said 
that  the  Judicial  department  the  source  and 
fountain  of  Justice  Itself,  has  yet  the  author- 
ity to  render  lawful  that  which,  If  done  un- 
der express  legislative  sanction,  would  be 
violative  of  the  Constitution?  If  such  power 
obtains,  then  the  Judicial  power  of  the  gov- 
ernment sitting  to  uphold  and  enforce  the 
Constitution  is  the  only  one  possessing  a 
power  to  disregard  it  If  such  authority  ex- 
ists, then,  in  consequence  of  their  establish- 
ment to  compel  obedience  to  law  and  to  en- 
force Justice,  courts  possess  the  right  to  In- 
filct  the  very  wrongs  which  they  were  created 
to  prevent"  And,  as  showing  that  It  Is  not 
sufficient  that  the  court  shall  go  through  the 
mere  form  of  citing  a  party  to  appear  upon 
the  pretense  of  giving  him  a  bearing  while 
in  fact  denying  him  the  right  In  its  substance, 
it  Is  there  said :  "Until  notice  Is  given,  the 
court  has  no  Jurisdiction  in  any  case  to  pro- 
ceed to  Judgment,  whatever  its  authority  may 
be,  by  the  law  of  its  organization,  over  the 
subject-matter.  But  notice  is  only  for  the 
purpose  of  affording  the  party  an  opportu- 
nity of  being  heard  npon  the  claim  or  the 
charges  made;  it  Is  a  summons  to  him  to  ap- 
pear and  speak,  if  he  has  anything  to  say, 
why  the  Judgment  sought  should  not  be  ren- 
dered. A  denial  to  a  party  of  tbe  benefit 
of  a  notice  would  be  in  effect  to  deny  that  he 
is  entitled  to  notice  at  all,  and  the  sham  and 
deceptive  proceeding  had  better  be  omitted 
altogether.  It  would  be  like  saying  to  a 
party,  'Appear  and  yon  shall  be  heard,'  and, 
when  he  has  appeared,  saying,  'Tour  appear- 
ance shall  not  be  recognized,  and  you  shall 
not  be  heard.'"  And,  quoting  from  Galpin 
▼.  Page,  86  U.  8.  as  WaU.)  350,  21  L.  Ed. 
859,  It  is  said:  "It  Is  a  rule  as  old  as  the 
law,  and  never  more  to  be  respectd  than  now, 
that  no  one  shall  be  personally  bound  until 
he  has  had  his  day  in  court  by  which  is 
meant  until  he  has  been  duly  dted  to  appear, 
and  has  been  afforded  an  opportunity  to  be 
beard.    Judgment  without  such  dtatlaipand       t 
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opportanlty  wants  all  the  attributes  of  a  ]ti- 
didal  determination;  It  is  Judicial  usurpa- 
tion and  oppression,  and  never  can  be  upheld 
where  Justice  Is  Justly  administered." 

In  the  very  recent  case  of  Ex  parte  Nel- 
son, decided  by  the  Supreme  Court  of  Mis- 
souri, 251  Mo.  63,  157  8.  W.  794,  where  the 
petitioner  was  cited  to  appear  and  show 
cause  why  he  should  not  be  adjudged  guilty 
of  contempt  of  court  for  publishing  a  con- 
temptuous article  of  and  concerning  the  cir- 
cuit court  of  Jackson  county  and  one  of  the 
judges  thereof,  the  petitioner  appeared  before 
said  court  and  filed  his  answer,  and  by 
counsel  demanded  the  right  to  introduce  tes- 
timony, which  right  was  denied  by  the  court, 
and  he  was  adjudged  guilty  of  contempt.  It 
was  held  that  the  article  was  contemptuous 
of  the  court  and  the  Judge  presiding  therein, 
and  further  held  that  petitioner's  conviction 
for  contempt  of  court  without  a  hearing  was 
a  denial  of  due  process  of  law.  The  opinion 
by  Mr.  Justice  Woodson  is  clear  and  logical, 
and  shows  great  research.  Quoting  there- 
from in  part  he  said:  "Was  the  petitioner 
given  a  hearing  within  the  meaning  of  the 
state  and  federal  Constitutions  before  he 
was  condemned,  or  was  he  in  fact  tried  the 
night  before,  with  a  contingent  right  on  bis 
part  to  have  the  findings  and  Judgment  modi- 
fled  or  set  aside  In  case  he  should  convince 
the  court  that  the  findings  and  Judgment 
were  upon  the  facts  improper,  which,  as  we 
have  previously  shown  by  a  quotation,  from 
said  written  opinion  of  the  court,  the  court 
was  satisfied  the  petitioner  would  not  be 
able  to  make?  This  conduct  of  the  court  was 
a  plain  violation  of  the  following  fundamen- 
tal rule  of  right,  viz.:  'He  that  answereth  a 
matter  before  he  heareth  it,  it  is  folly  and 
shame  unto  him.'  Proverbs,  18,  13.  'That 
no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law.* 
Section  30  of  article  2  of  the  Constitution 
of  Missouri  1875.  'No  state  shall  make  or 
enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law.'  Section  1  of  amend- 
ment 14  of  the  Constitution  of  the  United 
States.  These  constitutional  provisions  are 
but  different  modes  of  expressing  the  fun- 
damental right  of  man  to  a  fair  and  impar- 
tial trial,  be  he  Innocent  or  guilty.  This 
right  was  annouhced  by  Solomon  centuries 
before  the  Christian  era.  All  of  those  wise 
provisions  of  fundamental  law  are  grounded 
upon  right,  and  right  is  not  grounded  upon 
them.  They  are  but  the  human  guaranties 
that  the  God-given  right,  to  all  mankind,  to 
life,  liberty,  and  property,  shall  not  be  taken 
from  him  without  due  process  of  law.  This 
Is  the  best  form  of  government  given  to  man 
upon  earth;  but,  thank  God,  we  are  promised 
a  better  one  in  the  world  to  come,  where  ev- 
ery one,  great  and  sipall,  shall  be  Judged  out 
of  the  book  of  life,  'according  to  their  works.' 


Revelations,  20,  12.  Returning  to  earth: 
The  authorities  are  uniform  in  holding  that 
these  constitutional  provisions  are  applica- 
ble to  every  form  of  procedure  where  the 
life,  liberty,  or  property  of  a  person  is  sought 
to  be  taken  from  him,  whether  it  be  by  the 
trial  or  appellate  court,  sitting  alone  or  aided 
by  a  Jury,  upon  information,  indictment,  or 
citation  or  appeal,  charging  with  a  misde- 
meanor, felony,  contempt  of  court,  inferior 
or  superior,  or  with  any  other  violation  of 
the  law,  where  a  Judgment  or  conviction  is 
asked  taking  from  him  his  life,  liberty,  or 
property.  Seemingly  the  friends  and  counsel 
of  the  court  do  not  seriously  insist  that  the 
petitioner  was  actually  tried  and  heard  in 
his  own  defense  before  he  was  condemned 
and  deprived  of  his  liberty  within  Qie  mean- 
ing of  said  constitutional  provisions,  bnt  in- 
sist that,  notwithstanding  that  fact,  he  was 
not  deprived  thereby  of  any  of  his  legal 
rights,  because,  as  they  contend,  the  record 
shows  he  was  unquestionably  guilty  of  con- 
tempt, and  If  he  had  been  given  a  timely 
hearing,  the  result  would  have  been  the  same. 
That  may  be  true,  yet  counsel  overlook  the 
larger  fact,  namely,  that  even  the  most  guilty 
are  entitled  to  a  fair  and  Impartial  trial  be- 
fore they  can  be  legally  pronounced  guilty.  A 
person  may  be  guilty  of  the  most  atrocious 
crime,  which  may  be  known  to  hundreds,  and 
he  may  have  proclaimed  his  guilt  from  the 
housetops,  nevertheless  he  must  be  accorded 
the  same  fair  and  impartial  trial,  according 
to  the  forms  of  law,  that  would  be  accorded 
to  a  king,  prince,  or  potentate." 

Professor  McGehee,  in  his  work  on  Due 
Process  of  Law,  says  at  page  73:  "Justice 
requires  that  a  hearing  and  an  opportunity 
to  present  defenses  must  precede  condemna- 
tion. Around  this  ideal  of  Justice  has  grown 
up  the  constitutional  conception  of  'the  law 
of  the  land,'  or  due  process  of  law,  bnt  the 
ideal  was  not  confined  to  one  system  of  Juris- 
prudence, and  was  common  to  thoughtful  men 
everywhere." 

[S]  It  is  submitted  by  the  Assistant  Atto^ 
ney  General  appearing  for  respondent  that 
where  the  imprisonment  is  under  the  Judg- 
ment of  a  court  of  competent  Jurisdiction, 
such  Judgment  cannot  be  attacked  collateral- 
ly, or  the  proceedings  Inquired  into  In  bal>eaa 
corpus  proceedings;  that  this  court  Is  pre- 
cluded from  inquiring  into  the  facts  alleged 
in  the  petition  by  the  provisions  of  section 
4893,  Rev.  Laws,  which  reads:  "No  court  or 
Judge  shall  inquire  into  the  legality  of  any 
Judgment  or  process,  whereby  the  party  is 
in  custody,  or  discharge  him  when  the  term 
of  commitment  has  not  expired  in  dther  of 
the  cases  following :  •  •  •  Second :  I'pon 
any  process  Issued  on  any  final  Judgment  of 
a  court  of  competent  Jurisdiction;  or  third: 
For  any  contempt  of  any  court,  officer  or 
body  having  authority  to  conunit.    •    *    *" 

[2]  Section  10  of  the  BlU  of  Bights  pro- 
vides:  "The  privUege  of  the  writ  of  babeai 
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corpus  shall  never  be  suspended  by  the  an- 
thorlties  of  this  state." 

It  Is  well  settled,  by  namerous  decisions 
of  this  and  other  courts,  that  the  writ  of 
habeas  corpos  is  a  writ  of  right,  and  cannot 
be  abrogated  or  its  efficiency  Impaired  by 
legislative  action,  .and  nnder  the  constitution- 
al iruaranty,  the  cases  within  the  relief  af- 
forded by  die  writ  at  common  law  cannot  be 
placed  beyond  its  reach  and  remedial  action 
by  statute.  A  court  of  competent  jurisdiction 
is  one  having  power  and  authority  of  law  at 
the  time  of  acting  to  do  the  particular  act, 
and  Jurisdiction  of  the  person  and  of  the 
subject-matter  are  not  alone  conclusive,  but 
the  Jurisdiction  of  the  court  to  render  the 
particular  Judgment  or  issue  the  process  is 
a  proper  subject  of  Inquiry;  and  the  proceed- 
ings of  the  committing  court  will  be  exam- 
ined so  far  as  necessary  to  determine  Qxe 
question  of  Jurisdiction.  If  there  was  no  le- 
gal power  to  render  the  Judgment,  or  Issue 
the  process,  there  was  no  court  of  comiMtent 
Jurisdiction,  and  consequently  no  Judgment 
or  procesa  All  is  coram  non  Judlce,  and 
▼old.  See  Ex  parte  Patswald,  5  Okl.  789,  60 
Pac.  139,  Ex  parte  Justus,  3  Okl.  Cr.  Ill,  104 
Pac.  933,  25  L.  R.  A.  (N.  S.)  483,  and  Ex  parte 
Mingle,  2  OkL  Cr.  708,  104  Paa  68. 

This  court  will  take  Judicial  notice  that  P. 
M.  Sullivan,  the  petitioner,  was  by  the  Su- 
preme Court  of  this  state  constituted  of  Spe- 
cial Justices,  appointed  by  the  Governor  (the 
elected  Justices  of  the  Supreme  Court  having 
disqualified),  disbarred  from  the  practice  of 
law  (see  Williams  v.  SulUvan,  35  Okl.  745, 
131  Pac.  703),  and  that  the  elected  Justices 
of  tbe  Supreme  Court  disqualified  in  the 
case  wherein  this  contempt  proceeding  arose, 
and  that  said  court  was  constituted  of  Spe- 
cial Justices,  sitting  with  Justice  Loofbour- 
row,  appointed  for  the  determination  of  that 
cause  alone,  and  that  said  Special  Justices 
had  ceased  to  act  as  such  before  the  peti- 
tion herein  was  filed,  and  that  the  elected 
Justices  of  the  Supreme  Court  have  disquall- 
.fied  in  all  cases  wherein  P.  M.  Sullivan,  pe- 
titioner, is  a  party. 

[4]  When  a  person  is  held  under  a  com- 
mitment for  contempt  of  court,  such  person 
may,  by  habeas  corpus,  secure  a  determina- 
tion as  to  the  Jurisdiction  of  the  court  In  or- 
dering the  commitment  It  matters  not  what 
the  general  powers  and  Jurisdiction  of  the 
court  may  be,  if  it  acts  without  authority  in 
the  particular  case,  its  Judgment  and  order 
is  a  mere  nullity.  And  if  it  be  adjudged  that 
the  committing  court  had  no  Jurisdiction,  and 
that  the  order  of  commitment  was  made 
without  authority  of  law,  the  person  will  be 
entitled  to  a  discharge  from  custody,  in  or- 
der to  preserve  the  constitutional  right  of 
all  persons  not  to  be  deprived  of  liberty  with- 
out due  process  of  law.  That  this  court  has 
no  authority  to  review  the  Judgments  of  the 
Supreme  Court  of  this  state  is  beyond  ques- 
tion; but  It  is  equally  well  settled  that  when 


a  person  is  held  in  custody  nnder  a  void  or- 
der of  commitment,  or  is  Imprisoned  without 
due  process  of  law  nnder  the  sentence  of  any 
court  of  the  state,  it  is  not  only  within  the 
authority  of  this  court,  but  it  is  its  duty  upon 
habeas  corpus  to  inquire  into  the  illegality  of 
commitment  when  the  matter  is  properly 
brought  before  It  by  petition,  and,  if  found 
to  be  as  averred,  that  such  imprisonment  is 
illegal,  because  the  committing  court  had  no 
jurisdiction  then  to  discharge  the  prisoner. 

The  privilege  of  habeas  corpus  cannot  be 
denied  as  a  matter  of  comity  between  co- 
ordinate courts.  It  is  not  the  province  of 
this  court  in  this  case  to  inquire  into  any 
other  than  the  single  question.  Was  the  pe- 
titioner adjudged  guilty  of,  and  committed 
for  contempt,  without  an  opportunity  to  be 
heard?  Otherwise  stated,  Was  the 'petitioner 
deprived  of  his  liberty  wipiout  due  process 
of  law?  The  uncontradicted  evidence  of 
respondent  and  the  clerk  of  tbe  court,  and 
that  of  petitioner,  is  that  he  demanded  of  and 
was  denied  an  opportunity  to  be  beard  by  the 
court,  and  it  will  be  observed,  from  the  recit- 
als in  the  order  of  commitment,  that  It  does 
not  recite  that  an  opportunity  to  be  heard 
was  given  before  petitioner  was  adjudged 
guilty  and  committed  for  contempt ;  and  tbe 
fact  that  no  opportunity  to  be  heard  was  giv- 
en will  be  inferred  in  the  absence  of  a  recit- 
al to  that  efCect 

That  clause  of  section  25  of  the  Bill  of 
Rights  in  question  does  not  prescribe  any 
form,  nor  require  any  characterization  of  the 
act  charged  as  a  contempt  in  order  to  confer 
jurisdiction,  but  it  does  require  that  an  op- 
portunity to  be  heard  must  be  given  before  a 
penalty  or  punishment  is  imposed  for  con- 
tempt. In  the  absence  of  some  requirement 
'of  tbe  statute  prescribing  the  manner  or  mode 
of  hearing,  in  order  to  confer  jurisdiction  on 
the  court  to  punish  for  contempts,  commit- 
ted in  the  presence  of  the  court,  we  think 
that  it  would  be  sufficient  If  the  contemner 
be  arraigned  and  asked  whether  he  has  any 
legal  cause  to  show  why  he  should  not  be  ad- 
judged guilty  of  contempt  of  court. 

It  is  our  opinion  that  an  opportunity  to 
be  heard  before  penalty  or  punishment  is  im- 
posed for  contempt  is  an  indispensable  es- 
sential to  the  administration  of  due  process 
of  law  as  contemplated  by  the  constitutional 
inhibition.  In  this  case  the  court  gave  peti- 
tioner no  opportunity  to  be  heard.  It  logical- 
ly follows  as  a  plain  legal  deduction  that  pe- 
titioner Is  imprisoned  without  due  process  of 
law.  Entertaining  these  views,  we  are  of  the 
opinion  that  the  petitioner  is  entitled  to  his 
discharge;   and  it  is  so  ordered. 

FURMAN,  J.,  absent  and  not  participating. 

ARMSTRONG,  P.  J.  (concurring).  It  is 
with  great  reluctance,  and  after  much  re- 
search and  careful  pondering,  that  I  am  forc- 
ed to  concur  in  the  doctrine  announced  by 
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BIT  Associate,  Judge  DOYLE,  In  the  forego- 
iug  opinion,  to  the  effect  that  no  court  in 
Oklahoma  has  the  power  to  punish  summa- 
rily for  direct  contempt  untU  a  hearing  has 
first  been  allowed  the  offending  party.  The 
provision  of  the  Constitution  upon  which  the 
relief  sought  in  this  case  must  rest,  and  upon 
it  alone  in  my  judgment.  Is  as  follows:  "The 
Legislature  shall  pass  laws  defining  con- 
tempts and  regulating  the  proceedings  and 
punishment  in  matters  of  contempt:  Provid- 
ed, that  any  person  accused  of  violating  or 
disobeying,  when  not  in  the  presence  or  bear- 
ing of  the  court,  or  Judge  sitting  as  such,  any 
order  of  injunction,  or  restraint,  made  or 
rendered  by  any  court  or  Judge  of  the  state 
shall,  before  penalty  or  punishment  is  im- 
posed, be  entitled  to  a  trial  by  Jury  as  to  the 
guilt  or  Innocence  of  the  accused.  In  no  case 
shall  a  penalty  or  punishment  be  imposed  for 
contempt,  until  an  opportunity  to  be  beard 
Is  giten."  The  first  clause  of  this  provision 
clothes  the  Legislature  with  power  to  enact 
laws  defining,  regulating  the  procedure,  and 
limiting  the  punishment  in  all  classes  of 
contempt  The  second  clause,  together  with 
section  2279,  Revised  Laws  of  1910,  prohibits 
any  court  from  imposing  punishment  upon 
any  offender  for  any  indirect  contempt  until 
he  has  had  a  Jury  trial,  if  he  so  demands. 
The  last  clause  spedhcally  prohibits  any 
court  from  imposing  punishment  of  any  char- 
acter upon  any  contemptuous  offender,  either 
'  direct  or  indirect,  until  he  has  been  given  an 
opportunity  to  be  heard.  The  wisdom  of 
this  provision,  or  any  clause  thereof,  is  not 
for  this  court  to  determine.  It  is  a  matter  of 
common  knowledge  that  many  of  the  most 
able  lawyers  of  Oklahoma  and  strong  men 
from  other  walks  of  life  composed  the  con- 
vention which  wrote  this  provision  into  our 
Constitution,  and  it  was  ratified  by  an  over- 
whelming vote  of  the  sovereign  citizenship. 
The  language  is  too  plain  to  admit  of  judicial 
construction  or  interpretation  that  would 
allow  any  other  conclusion  than  that  express- 
ed in  the  opinion.  There  has  been  no  en- 
actment by  the  Legislature  since  statehood 
defining  contempts,  providing  procedure,  or 
limiting  punishments.  The  codiflers  of  the 
Revised  Laws  eliminated  all  such  provisions 
from  former  enactments  in  the  Revision 
whibh  was  ratified  by  the  Legislature.  There 
can  be  no  doubt  but  that  the  legislative  as- 
sembly has  the  power  under  this  section  of 
the  Constitution  to  enact  a  law  prescribing 
a  nominal  flue  for  all  classes  of  contempt,  the 
most  flagrant,  as  well  as  the  most  Indirect, 
should  it  so  desire,  and  by  such  enactment 
the  court  would  be  bound.  Were  it  not  for 
this  provision,  however,  there  Is  ample  au- 
thority for  the  position  that  the  power  of  the 
courts  to  inflict  punishment  summarily  In 
cases  of  direct  and  flagrant  contempt  could 
not  be  restricted  by  unreasonable  limitations. 
That  our  judiciary  Is  elected  by  popular  vote 


and  for  short  terms  probably  accounts  for  the 
fact  that  no  action  has  been  taken  by  the 
Legislature  in  this  connection,  together  with 
the  general  confidence  the  people  as  a  whole 
have  in  the  courts.  I  knew  of  no  other 
identical  constitutional  provision,  and  con- 
siderable research  has  failed  to  disclose  any 
of  similar  import 

In  my  judgment  the  relief  prayed  for  and 
granted  by  the  opinion  In  this  case  mnst 
stand  wholly  on  the  provision  of  the  Consti- 
tution, supra,  and  upon  no  other  legal 
grounds,  organic  or  otherwise.  That  the  con- 
tempt In  this  case  was  most  flagrant,  and 
merits  severe  punishment,  cannot  be  donbted 
by  any  law-abiding  citizen.  The  only  qnes- 
tion  before  us  Is:  Was  the  punishment  Im- 
posed in  the  manner  provided  by  law?  I  am 
impelled  to  say  that  In  my  Judgment  It  was 
not 

It  appears  that  In  the  absence  of  legisla- 
tion no  punishment  of  any  character  can  be 
imposed  for  contempt  of  any  class  until  a 
hearing  has  been  allowed.  Just  what  this 
hearing  should  be  is  rather  indefinite.  I  am 
of  opinion,  however,  that  arraignment  before 
the  bar  of  the  court  and  the  offering  by  the 
court  of  an  opportunity  to  the  offender  fo 
give  legal  cause,  if  any,  why  judgment  should 
not  be  summarily  pronounced,  and  the  hear- 
ing by  the  court  of  such  reasons  as  may  be 
legally  offered,  if  any,  would  warrant  sum- 
mary Judgment  either  for  or  against  the  of- 
fender as  in  the  judgment  of  the  court  is  just 
and  proper.  In  view  of  the  fact  that  the 
punishment  in  the  case  at  bar  was  inflicted 
by  a  court  of  co-ordinate  Jurisdiction,  it  Is 
the  opinion  of  the  writer  that  the  petitioner 
should  be  required  to  raise  these  questions  in 
that  court  by  proper  proceeding,  and  secure  a 
determination  of  them  there.  The  fact  that 
this  remedy  was  open,  however,  would  prob- 
ably not  be  suttlcient  warrant  for  this  court 
declining,  on  habeas  corpus,  to  give  its  judg- 
ment on  the  question  raised. 

For  these  reasons  I  concur  in  the  conclu- 
sion reached  by  my  Associate,  Judge  DOTLE, 
that  the  petitioner  Is  entitled  to  be  released 
from  imprisonment  under  the  commitment  in 
question,  but  in  my  opinion  he  should  be  held 
to  appear  before  the  Supreme  Court  to  await 
such  further  action  as  that  body  may  deem 
proper. 


BALDWIN  V.  TOWN  OF  ARNETT. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  27,  1914.) 

fSyllabui  iv  the  Court.) 

1.  MCNICIPAl.  COBPORATIONB  (S  laO*)— VIO- 
LATION or  OaniNANCB  —  Pboskuution  — 
Abatement. 

When  a  prosecution  is  begun  in  a  municipal 
court  for  the  violation  of  any  ordinance  of  the 
municipality,  and  the  town  council  repeals  or 
amends  such  ordinance  bo  as  to  a£fect  vitally 
the  penalty  imposed  or  offense  designated,  such 


'For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Ker-No.  Seriea  &  Rep'r  Isdexo 
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proBecation  abates  with  the  change  unless  there 
be  a  saving  dause  in  the  substitute  act. 

[Ed.  Note. — For  other  cases,  see  Monicipal 
Corporations,  Cent  Dig.  H  274-2S0 ;  Dee.  Dig. 
S  120.»] 

2.  MUNIcrPAL  COBFOBATIONS  (|  120*)  —  VIO- 
LATION or  Obdinancx  —  Abatement  ok 
Pbosecdtion. 

The  constitational  and  statutory  provi- 
■ions  reserving  to  the  state  the  right  to  contin- 
ue prosecutions  under  such  conditions  do  not 
apply  to  municipalities. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  §|  274-280 ;   Dec  Dig. 

Appeal  from  County  Court,  Ellis  County; 
A.  Lk  Squire,  Judge. 

Ueorge  Baldwin  waa  convicted  of  violating 
an  ordinance  of  the  Town  of  Amett  and  ai>- 
peals.    Reversed  and  remanded. 

C  B.  Lecdy,  of  Amett,  for  plaintiff  In  er- 
ror. W.  H.  Spilngfleld,  of  Gage,  for  defend- 
ant In  error. 

ARMSTRONG,  P.  J.  Thla  la  an  appeal 
from  a  }udgm«it  rendered  In  the  county 
court  of  Ellis  county  on  the  20th  day  of  Jan- 
uary, 1912,  against  the  plaintiff  In  error  upon 
a  conviction  based  on  a  complaint  charging 
a  violation  of  an  ordinance  of  the  town  of 
Amett  There  are  a  number  of  questions 
briefed  and  argued  by  counsel,  only  one  of 
which  we  shall  taUe  occasion  to  discuss. 

It  appears  that  the  complaint  in  this  ca^ 
waa  made  on  the  21st  day  of  June,  1910,  and 
was  based  upon  an  ordinance  designated  on 
the  face  of  the  complaint  as  No.  13,  which 
ordinance  undertook  to  designate  and  define 
certain  acts  as  nuisances,  and  attached  a 
punishment  of  30  days'  Imprisonment  and  a 
line  of  ¥25.  Subsequent  to  the  filing  of  said 
complaint,  and  prior  to  the  trial  of  this  casei 
the  town  council  passed  an  ordinance  pur- 
porting to  amend  ordinance  No.  13,  but  which 
in  fact  is  a  substitute  for  it. 

11]  At  the  close  of  the  testimony  In  this 
cause  counsel  for  the  accused  offered  the  fol- 
lowing instruction:  "The  court  Instructs  the 
Jury  that  in  this  case  the  ordinance  No.  13, 
under  which  defendant  Is  being  prosecuted, 
was  amended  by  ordinance  No.  25,  passed 
and  approved  on  the  28th  day  of  June,  1911, 
and  that  such  amendment  to  said  ordinance 
supersedes  ordinance  No.  13,  and  that  the 
defendant  cannot  be  successfully  prosecuted 
and  convicted  at  this  time,  and  you  ard  here- 
by instructed  to  return  a  verdict  of  not  guilty 
In  this  case."  The  ordinance  No.  13  prohib- 
ited absolutely  the  keeping  of  swine  within 
the  limits  of  the  town  of  Amett  Ordinance 
No.  25  {'egulated  the  keeping  of  such  animals, 
and  prescribed  certain  conditions  under  which 
they  might  be  kept  The  latter  ordinance,  at 
the  time  of  its  passage,  did  not  retain  a  sav- 
ing clause  of  any  kind  or  character.  It  lu 
therefore  contended  by  counsel  for  plaintiff 
in  error  that  this  cause  abated  on  the  pas- 
sage of  the  latter  ordinance,  and  the  town's 


right  to  prosecute  for  any  alleged  violation 
thereof  ceased. 

[2]  The  court  refused  to  give  the  instruc- 
tion or  any  instruction  involving  the  same 
principle.  We  are  of  opinion  that  the  in- 
struction should  have  been  given.  The  town 
of  Amett  bad  no  right  to  maintain  this  prose- 
cution after  the  ordinance  under  which  it 
was  instituted  bad  been  repealed,  in  the  ab- 
sence of  a  saving  clause  authorizing  the  con- 
tinuing of  prosecutions  already  instituted,  or 
the  prosecution  of  infractions  committed. 
The  Constitution  and  statutes  reserve  this 
right  to  the  state,  but  not  to  municipalities. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss. 

DOYLE,  J.,  concurs.  FURMAN,  J.,  absent 
and  not  participating. 


COOK  V.  STATE. 

(Criminal  Court  of  Appeals  «f  Oklahoma.    Feb 
24,  1914.) 

(SyUabut  ly  the  Court.) 

Cbiminai,  Law  (§  351*)— Evidence— Conduct 

AS  TO  Witness. 

The  wife  of  the  prosecuting  witness  refus- 
ed to  appear  upon  a  subpoena,  and  was  brought 
into  court  upon  an  order  of  attachment.  She 
did  not  testily  that  she  was  present  when  the 
alleged  sale  of  whisky  was  made,  but  testified 
that  the  defendant  sent  a  party  to  her,  and  that 
the  defendant  told .  her,  if  she  would  stay  hid 
and  not  appear  against  him,  he  would  give  her 
some  money,  and  that  he  gave  her  money,  but 
that  it  was  before  this  case  was  started.  Held, 
incompetent  and  prejudicial,  in  that  no  connec- 
tion with  the  case  on  trial  was  shown. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  776,  778-785,  9,30-932; 
Dec.  Dig.  §  351.*] 

Error  from  County  Court,  Kay  County; 
Claude  Duval,  Judge. 

George  Cook  was  convicted  of  a  violation 
of  the  prohibition  law,  and  brings  error.  Re- 
versed. 

Louthan  &  Bums,  of  Ponca  City,  for  plain- 
tiff in  error.  Cbas.  West,  Atty.  Gen.,  and 
C.  J.  Davenport,  Asst  Atty.  Gen.,  for  the 
State.  ' 

DOYLE,  J.  The  plaintiff  in  error  was 
Ifadlcted  in  the  district  court  of  Kay  county 
on  September  28,  1911,  charged  with  having 
unlawfully  sold  whisky  to  one  G.  W.  Stans- 
berry.  The  Indictment  was  duly  transferred 
to  the  county  court  On  the  19th  day  of  No- 
vember, 1912,  a  trial  was  bad  before  a  jury, 
which  retumed  a  verdict  of  guilty,  and  fixed 
the  punishment  by  fine  alone.  Thereupon 
the  court,  with  proper  instructions  as  to  the 
law  prescribing  the  punishment,  directed  the 
Jury  to  reconsider  their  verdict.  The  Jury 
retumed  another  Informal  verdict,  and  the 
court  again  directed  them  to  reconsider  It, 
and  the  Jury  returned  a  verdict  of  guilty, 
leaving  the  punishment  to  be  fixed  by  the 
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court  Motion  for  new  trial  was  dnly  filed 
and  overruled.  On  the  25tli  day  of  Novem- 
ber the  court  pronounced  Judgment,  and 
sentenced  the  defendant  to  be  confined  In  the 
county  Jail  for  60  days  and  pay  a  fine  of 
1150.  To  reverse  the  judgment  an  appeal 
was  perfected. 

Several  assignments  of  error  are  to  the 
efl'ect  that  the  evidence  is  InsufiBclent  to 
support  the  verdict 

G.  W.  Stansberry  testified  that  on  the  3d 
day  of  September  he  was  conducting  the 
American  House  In  Fonca  City,  and  on  that 
day  he  bought  two  half  pints  of  whisky 
from  the  defendant  In  the  kitchen  of  the 
American  House,  paying  him  a  dollar  there- 
for. Ou  cross-examination  he  stated  that  he 
was  convicted  of  the  unlawful  possession  of 
whisky  in  the  American  House;  that  he 
moved  out  of  the  American  House  some  time 
in  September.  Proper  predicate  was  laid 
for  Introducing  statements  made  by  the 
prosecuting  witness  that  the  defendant  had 
been  instrumental  in  putting  him  out  of  the 
American  House,  "and  that  he  was  going 
to  get  even  with  him  when  the  grand  jury 
set" 

Cora  Clemens  testified  that  she  was  the 
daughter  of  G.  W.  Stansberry,  and  that  the 
defendant,  on  September  3d,  brought  two 
half  pints  of  whisky  into  the  kitchen  at  the 
American  House  and  sold  them  to  her  father. 
On  cross-examination  she  said  that  she  re- 
membered the  date  because  It  was  the  day 
that  her  father  went  to  Newkirk  to  make 
bond  In  his  bootlegging  case.  She  exhibited 
a  great  degree  of  prejudice  against  the  de- 
fendant Thereupon  the  county  attorney  an- 
nounced that,  an  attachment  having  issued 
for  the  wife  of  the  complaining  witness,  up- 
on his  request  the  court  took  a  recess  for 
20  minutes,  and  then  a  further  recess  untU 
1 :30  p.  m.,  at  which  time,  said  attachment 
not  having  been  returned,  the  court  ordered 
the  trial  to  proceed,  and  stated  that:  "In 
the  event  that  the  witness  appears,  the 
county  attorney  will  be  permitted  to  reopen 
the  case  for  the  purpose  of  offering  the  tes- 
timony of  the  absent  witness." 

The  defendant  as  a  witness  in  his  own  be- 
half denied  that  on  September  3d,  or  at  any 
other  time,  he  sold  G.  W.  Stansberry  any 
whisky.  On  cross-examination  he  was  asked 
several  intproper  questions,  objections  to 
which  were  sustained  by  the  court 

Levi  Temple  testified  that  he  had  a  con- 
versation with  the  prosecuting  witness  In 
Ponca  City  about  the  1st  of  September,  and 
he  asked  him  if  he  had  ever  bought  any 
whisky  of  the  defendant,  and  he  told  him  he 
had  not,  and  Stansberry  then  said  Cook  had 
something  to  do  with  making  him  get  out  of 
the  American  House,  and  he  would  get  even 
with  him  when  the  grand  jury  set 

D.  Lumley  testified  that  he  was  present 
and  heard  G.  AV.  Stansberry  say  to  Levi 
Temple  that  he  thought  Cook  had  something 
to  do  with  trying  to  get  him  out  of  the  Amer- 
ican House,  and  he  would  get  even  with  him 


when  the  grand  Jury  set,  and  that  be  would 
not  make  anything  by  it  if  he  did  have  Mm 
put  out 

John  Hlght  testified  that  he  was  deputy 
sheriff,  and  raided  the  American  House  about 
September  1st,  and  found  intoxicating  llquon 
there  In  the  possession  of  the  prosecutlog 
witness. 

Thereupon,  over  the  objection  of  the  de- 
fendant the  court  permitted  the  county  at- 
torney to  reopen  the  case,  for  the  purpose  of 
offering  the  testimony  of  Mrs.  G.  W.  Stans- 
berry. She  stated  that  the  defendant  sent 
a  party  to  her.  Objection  being  sustained, 
she  further  stated: 

"Well,  if  you  want  me  to  tell,  of  course  he 
came  to  me  and  had  a  few  words  with  me, 
and  got  me  not  to  appear  against  hloi." 
(The  defendant  moves  to  strike  out  the  an- 
swer of  the  witness.) 

"The  Court:  Tell  what  the  words  were.  A 
He  came  to  me  and  we  had  some  talk,  and 
tcild  me  if  I  would  stay  hid  and  not  appear 
against  him  he  would  give  me  Some  money, 
which  he  did.  I  got  a  certain  party  to  stay 
there." 

She  further  stated  that  she  did  not  remem- 
ber what  time  It  was;  that  she  never  paid 
any  attention  to  it  and  could  not  say,  except 
"that  It  was  before,  this  case  was  started." 

The  defendant  recalled,  testified  that  the 
dnly  conversation  he  ever  had  with  Mrs. 
Stansberry  was  at  a  time  she  stopped  him 
on  the  street,  and  said,  "Mr.  Cook,  my  old  man 
forced  me  to  come  up  before  the  grand  jury, 
and  I  am  hard  up  for  money,  and  if  you  will 
come  across  I  will  lay  down,"  and  that  he 
said  to  her,  "I  never  had  been  held  up  with- 
out a  gun,  and  I  don't  propose  to  be  held  up 
now,"  and  that  he  did  not  pay  her  anything. 

The  competent  testimony  tending  to  prove 
the  defendants  guilty  of  the  offense  charged 
is  very  unsatisfactory,  as  the  witnesses  for 
the  state  were  apparently  actuated  by  preju- 
dice and  desire  for  revenge,  yet  we  are  con- 
strained to  hold  that  it  was  of  such  a  charac- 
ter as  to  raise  a  question  of  fact  and  that 
the  verdict  of  guilty  ought  not  to  be  set  aside 
because  contrary  to  or  against  the  weight  of 
the  evidence ;  but,  while  we  cannot  say  that 
the  evidence  Is  not  sufficient  to  sustain  a  con- 
viction, it  Is  by  no  means  certain  that  the 
jury,  in  reaching  that  conclusion,  may  not 
have  been  improperly  influenced  to  the  prej- 
udice of  the  defendant  by  incompetent  and 
Improper  evidence  admitted  against  him. 
The  improbable  fact  testified  to  by  the  pros- 
ecuting witness,  and  corroborated  by  bis 
daughter,  that  the  defendant  carried  a  pint 
of  whisky  Into  the  bootlegging  joint  of  the 
prosecuting  witness,  and  there  sold  it  to  him, 
was  sought  to-  be  bolstered  up  with  the  testi- 
mony of  the  wife  of  the  prosecuting  witness. 
She  did  not  testify  that  she  was  present  when 
the  alleged  transaction  took  place,  but  stated 
that  the  defendant  sent  a  party  to  her,  and 
that  the  defendant  "got  me  not  to  wpear 
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against  him,"  and  that  she  "got  a  certain 
party  to  stay  therei"  and  that  the  defendant 
told  her  if  she  would  stay  hid  and  not  ap- 
pear against  him,  he  would  give  her  some 
money,  and  that  he  gave  her  money,  but  that 
"it  was  before  this  case  was  started."  We 
think  that  this  testimony  was  Incompetent 
and  prejudicial  because  the  language  and 
conduct  imputed  to  the  defendant  cannot  be 
assumed  to  be  in  connection  with  the  case  on 
trial.  It  must  clearly  so  appear  to  be  com- 
petent. And,  considering  that  tills  witness 
refused  to  appear  upon  a  subpcena  and  was 
brought  Into  court  upon  an  order  of  attach- 
ment, and  that  her  testimony  is  strongly 
tainted  with  the  presumption  that  it  was 
prompted  by  revenge,  the  logical  inference  is 
that  it  was  a  part  of  the  plan  of  the  Stans- 
berrys  to  prejudice  the  defendant 

There  was  •  a  direct  conflict  In  evidence, 
and  no  lncomi)€tent  and  improper  evidence 
should  have  been  permitted  to  be  placed  In 
the  balance  against  the  defendant 

We  consider  it  unnecessary  to  pass  upon 
the  other  errors  assigned.  Snfllce  it  to  say 
that  it  is  our  opinion  that  the  defendant  did 
not  have  that  fair  and  impartial  trial  to 
which  he  was  entitled.  The  Judgment  is 
therefore  reversed. 

ARMSTHONG,  P.  J.,  concurs;  FUKMAN, 
J.,  absent  and  not  participating. 


FRONTIER   MILLING   &  ELEVATOR   00. 

T.  ROY  WHITE  CO-OPERATIVE 

MERCANTILE  CO.  et  al. 

(Sapreme  Court  of  Idaho.    Jan.  31,  1914.) 

1.  Statutes  (|  200*)— Cowbtbuction— Clbbi- 
CAI.  Erbobs. 

Clerical  errors  or  misprints  in  a  statute 
Thicb  would  render  the  statute  unmeaning  or 
absurd,  or  which  would  defeat  or  impair  its  in- 
tended operation,  will  not  be  permitted  to  go 
uncorrected  when  the  true  reading  is  obvious, 
and  the  real  meaning  of  the  Legislature  is  ap- 
parent on  the  face  of  the  enactment  taken  as  a 
whole. 

[Ed.    Note. — For   other    caseB,    see    Statutes, 
Cent.  Dig.  {  278 ;   Dec.  Dig.  §  200.»] 

2.  Statutes    (§   200*)— Offbwsics— Comsteuo- 
TION  OP  Statutk. 

Held,  that  in  section  1493,  Rev.  Codes,  as 
amended  by  Sess.  Laws  of  1911,  p.  Ill,  §  6,  the 
phrase,  "any  person,  firm  or  corporation  snper- 
mteudent  or  trustees  of  any  board  of  directors 
of  any  firm  or  corporation,  who  shall  violate 
any  of  the  provisions  of  this  chapter  shall  be 
suilty  of  a  felony,"  should  be  corrected  by  read- 
ing the  word  "or"  instead  of  the  word  "of," 
where  the  latter  word  first  occurs  in  said 
phrase,  in  order  to  carry  out  the  obvions  intent 
of  the  Legislature  as  apparent  from  the  act  as 
a  whole. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent.  Dig.  %  278;   Dec  Dig.  §  200.*] 

3.  Wabehousemkn     (J     15*)  —  Tkansfkb    of 

WaBEBOUSI  RBOKIPTS— VALlniTT. 

Sections  1491  and  3488,  Rev.  Codes,  as 
applied  to  the  transfer  of  warehouse  receipts  by 
indorsement,  do  not   prevent   a   valid   transfer 


of  sQch  receipts  by  any  method  which  was  ef- 
fectual before  the  enactment  of  said  statutes. 

[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent  Dig.  §{  81-34,  37;  Dec.  Dig.  $  16.*] 

4.  Warehousemen  (§  34*)— Action  foe  Dak- 
AOEs— Complaint. 

The  allegation  in  a  complaint  that  certain 
warehouse  receipts  were  "sold,  assigned,  and 
delivered"  is  a  sufficient  allegation  witli  refer- 
ence to  the  question  of  the  valid  transfer  of 
such  receipts  under  the  provisions  of  sections 
1491  and  3488k  Rev.  Codes. 

[Ed.  Note. — ^For  other  cases,  see  Warehouse- 
men, Cent  Dig.  Sf  71-85 ;  Dec.  Dig.  %  34.*] 

5.  Wabehousbuen  (1 15*)— Rboeiftb— Tbans- 
msB— Validity— Estopphx. 

Where  the  owner  of  warehouse  receipts 
caused  the  warehouse  corporation  to  keep  the 
property  represented  by  said  receipts  consisting 
of  grain,  seeds,  and  potatoes  in  a  separate  part 
of  its  warehouse,  apart  from  all  other  grain  and 
produce  stored  in  such  warehouse,  and  caused 
the  warehouseman  to  mark  the  sacks  contain- 
ing such  property  plainly  with  the  name  of  the 
owner,  such  acta  on  the  part  of  the  warehouse- 
man are  an  acknowledgment  of  the  validity  of 
the  transfer  of  the  receipts  from  owner's  assign- 
or, as  well  as  of  the  property  represented  there- 
by, and  estop  the  warehouseman  from  denying 
the  same. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  H  31-34,  87;  Dec.  Dig.  {  16.*] 

6.  Warehousemen  (§  15*)— Transfer  of  Rb- 
CEiPTS — Validity— EIbtect. 

Under  our  statutes  warehouse  receipts  are 
assignable  by  indorsement  and  negotiable,  and 
indorsement  thereof  indicates  a  valid  transfer 
of  the  commodity  represented  by  such  receipts. 
Indorsement  may  be  made  either  in  blank  or  to 
the  order  of  another.  No  particular  form  of 
indorsement  or  assignment  is  necessary,  pro- 
vided there  is  manifest  an  intention  to  transfer 
the  property  in  the  goods  represented  by  such 
receipts. 

(Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent  Dig.  §§  31-34,  37;  Dec  Dig.  !  15.*] 

7.  Warehousemen  (j  15*)— Transfer  of  Re- 
ceipts—Effect. 

The  transfer  of  a  warehouse  receipt  in 
good  faith,  and  in  the  ordinary  course  of  busi- 
ness, operates  to  transfer  to  the  holder  the  ti- 
tle to  the  goods  covered  by  the  receipt. 

(Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent  Dig.  fS  31-34,  37;  Dec  Dig.  §  16.*] 

8.  Wabehousemen    (|    84*)  —  Convebsion — 
Complaint— Sufficiency. 

A  complaint  in  an  action  against  a  board  ' 
of  directors  of  a  public  warehouse  corporation, 
wherein  it  is  alleged  that  the  general  manager 
of  said  corporation,  with  the  full  knowledge  of 
said  board,  and  with  their  consent  and  acquies- 
cence, wrongfully  embeziled  and  converted  to 
the  use  and  benefit  of  such  corporation  grain 
and  other  produce  stored  in  said  warehouse  by 
the  owner  thereof,  contrary  to  law,  and  in  vio- 
lation of  an  express  contract  With  said  ware- 
house corporation,  states  a  cause  of  action  un- 
der section  1493,  Rev.  Codes,  as  amended  by 
Sess.  Laws  of  1911,  p.  Ill,  g  6. 

[BM.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  1$  71-85;    Dec  Dig.  {  34.*] 

9.  Corporations  (§  306*)  —  Dibectobs  —  Ina- 
bility to  Thibd  Pebsons. 

The  directors  of  a  corporation  are  its 
agents,  and  occupy  a  fiduciary  relation  to  it 
They  are  held  to  the  exercise  of  good  faith  in 
all  dealings  with  the  public  concerning  corpora- 
tion business,  and  are  personally  liable  in  dam- 
ages to  the  party  injured   by  their  mismanage- 
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ment,    miacoaduct,    or   ordinary   neeUeence   in 
connection  with  their  duties  as  such  directora. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Ce«t  Dig.  {§  1457,  1458;   Dec.  Dig.  §  306.*] 

10.  COBFOBATIONS    ((    306*)— DiBECTOBS— PeB- 
FOBMANCK  OF  DUTIES— QUESTION   OF  FACT. 

What  constitutes  a  proper  performance  of 
the  duties  of  n  director  of  a  corporation  is  a 
question  of  fact  whicli  must  tie  determined  in 
each  case  in  view  of  all  the  circumstances. 

lEd.  iiote. — For  other  cases,  see  Corporations, 
Cent  Dig.  §S  1407,  1458;    Dec.  Dig.  S  306.»j 

11.  Wabehoubeuen    (I    10*)— Bailment— Ti- 
tle TO  UOODS. 

The  relation  of  a  public  warehouse  corpo- 
ration to  the  owner  of  goods  intrusted  to  such 
corporation  is  that  of  bailee  and  bailor  for  hire. 
Under  the  statutes  of  this  state  the  title  to  such 
goods  remains  in  the  bailor  thereof. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  U  11-14 ;   Dec.  Dig.  |  10.*] 

12.  Warehousemen  (§  24*)— Loss  of  Goods— 

DiBECTOBS— PeBSONAL   LIABILITT. 

Boards  of  directors  are  responsible  for  the 
employment  of  general  managers,  and  are  pre- 
sumed to  exercise  reasonable  care  in  their  se- 
lection, so  that  property  intrusted  to  the  care 
of  their  corporation  will  be  protected  from  dis- 
honest practices  or  the  violation  of  the  corpo- 
ration's contracts  concerning  it  while  under  the 
supervision  of  such  general  manager. 

[E!d.  Note. — For  other  cases,  see  Warehouse- 
men, Cent  Dig.  §{  11,  48,  49,  51-64 ;   Dec.  Dig. 

13.  Wabehouseuen  (§  34*)  — Duties  —  Con- 
stbuction  of  statute. 

It  was  the  intention  of  the  Legislature, 
when  enlarging  by  amendment  the  provisions 
of  section  1493,  Rev.  Codes,  to  further  safe- 
guard and  protect  the  produce  of  the  farmer  or 
meiiiber  stored  with  public  warehousemen. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  {{  71-85 ;  Dec.  Dig.  S  34.*] 

Appeal  from  District  Court.  Washington 
County;  Ed.  L.  Bryan,  Judge. 

Action  by  the  Frontier  Milling  &  Elevator 
Company,  a  corporation,  against  the  Roy 
White  Co-Operative  Mercantile  Company,  a 
corporation,  and  others  for  damages  for  non- 
delivery of  property  on  presentation  of  ware- 
bouse  receipts.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.     Reversed. 

Eld.  R.  Coulter,  of  Welser,  for  appellant 
•Varian  &  Norrls,  of  Welser,  for  respondents. 


BUDOE,  District  Judge.  This  action  was 
brought  by  the  Frontier  Milling  &  Elevator 
Company,  a  corporation,  against  the  Boy 
White  Co-Operatlve  Mercantile  Company, 
Limited,  a  corporation,  Roy  White,  E.  J. 
Patch,  John  Bechtel,  C.  S.  Applegate,  J.  T. 
Stephens,  and  David  Donnan  to  recover  dam- 
ages for  the  failure  and  refusal  of  said  cor- 
poration to  deliver  certain  grain,  potatoes, 
etc.,  upon  the  presentation  of  warehouse  re- 
ceipts therefor,  Issued  by  the  respondent  cor- 
poration herein  to  the  Pioneer  Grain  &  Ele- 
vator Company,  and  by  it  sold,  assigned, 
and  delivered  to  the  appellant  herein. 

Roy  White  was  the  president  and  manager 
of  the  Roy  White  Co-Operatlve  Mercantile 
Company,  limited,  and  Roy  White,  together 


with  the  indlvldaahs  heretofore  named,  con- 
stituted the  board  of  directors  of  the  said 
the  Roy  White  Co-Operative  Mercantile  Com- 
pany, Limited. 

From  the  records  it  appears  that  neither 
the  Roy  White  Co-Operatlve  Company,  Lim- 
ited, nor  Mr.  White,  its  president  and  man- 
ager, were  served  with  process,  and  neither 
have   appeared   in  this  action. 

There  are  two  causes  of  action  alleged  in 
the  amended  complaint.  The  first  cause  of 
action  in  substance  alleges  that  the  respond- 
ent corporation  was  engaged  In  operating  a 
public  warehouse  at  Welser,  Idaho;  that  the 
above-named  individuals  were,  during  all  the 
times  mentioned  in  the  complaint,  the  direc- 
tors of  the  Roy  White  Co-Operatlve  Mercan- 
tile Company,  Limited,  except  David  Donnan 
and  John  Bechtel,  who  became  directors  hi 
January,  1912.  The  plaintiff  alleges  that  be- 
tween September  1,  1911,  and  December  20, 
1911,  the  Roy  White  Co-Operatlve  Mercan- 
tile Company  executed  and  delivered  to  the 
Pioneer  Grain  &  Elevator  Company  ware- 
Jiouse  receipts  for  certain  grain,  seeds,  pota- 
toes, and  other  produce  delivered  to  the  said 
the  Roy  White  Co-Operatlve  Mercantile  Com- 
pany, Limited,  by  the  Pioneer  Grain  &  Ele- 
vator Company  for  the  use  and  benefit  of  the 
appellant  herein,  and  that  said  warehouse 
receipts  were  issued  under  the  provisions  of 
the  statutes  of  this  state  relative  to  the  is- 
suance of  warehouse  receipts. 

Appellant,  in  its  amended  complahit,  al- 
leges that  prior  to  December  20,  1911,  the 
Pioneer  Grain  &  Elevator  Company  sold, 
assigned,  and  delivered  the  warehouse  le- 
ceipts  above  mentioned  to  the  appellant; 
that  on  the  20th  day  of  December,  1911,  ap- 
pellant and  respondents  entered  a  contract 
set  forth  as  Exhibit  A,  and  made  a  part  ot 
appellant's  complaint;  that  thereafter  the 
grain  and  potatoes  called  for  by  the  ware- 
house receipts  were  stacked  and  piled  in  a 
separate  place  in  the  warehouse  after  appel- 
lant became  the  owner  thereof ;  that  on  the 
20th  day  of  April,  1912,  the  appeUant  pre- 
sented to  the  respondents  the  warehoose  re- 
ceipts, and  tendered  the  amount  of  storage 
due  thereon,  and  demanded  the  property  rep- 
resented by  the  warehouse  receipts;  that 
the  respondents  failed  and  refused  to  deliv- 
er the  grain,  seeds,  and  potatoes  called  for 
by  the  warehouse  receipts ;  that  the  respond- 
ents unlawfully  sold  and  converted  said 
grain  and  other  produce  to  their  own  use; 
that  Patch,  Bechtel,  Applegate,  Stephens, 
and  Donnan,  directors  of  the  said  the  Eor 
White  Co-Operatlve  Mercantile  Company, 
Limited,  had  full  knowledge  of  the  fact  that 
the  defendant  Boy  White,  general  manager 
of  said  corporation,  was  embezzling  and  con- 
verting to  the  use  and  benefit  of  the  respond- 
ent corporation  the  grain  and  produce  so 
stored  with  it  by  the  owner  thereof  contrary 
to  law,  and  In  violation  of  a  written  contract 
theretofore  entered  into  between  appellant 
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and  respondents ;  and  tbat  said  directors  un- 
lawfully suffered  and  permitted  the  said 
above  wrongful  acts. 

The  appellant  seeks  to  recover  In  Its  first 
cause  of  action  against  the  directors  person- 
ally as  damages  sustained  herein  the  sum  of 
$4,000,  after  deducting  the  amount  due  for 
storage. 

The  appellant's  second  cause  of  action  con- 
tains practically  all  of  the  allegations  con- 
tained In  the  first  cause  of  action,  except 
those  matters  that  are  alleged  touching  no- 
tice and  knowledge  of  the  directors  herein 
named  and  the  wrongful  acts  of  Roy  Whlt& 
The  appellant.  In  said  second  cause  of  action, 
seeks  to  recover  the  same  amount  of  damag- 
es against  the  corporation  that  Is  sought  to 
I>e  recovered  In  Its  first  cause  of  action 
against  the  directors. 

To  the  amended  complaint,  E.  J.  Patch,  J. 
T.  Stephens,  C.  P.  Applegate,  John  Bechtel, 
and  David  Donnan,  each  of  the  defendants 
herein  named,  interposed  a  demurrer  on  the 
ground  that  said  complaint  did  not,  as  to 
them,  state  a  cause  of  action.  The  demur- 
rers were  argued,  submitted,  and  sustained. 
Thereupon  from  said  order  and  Judgment 
sustaining  these  demurrers  the  appellant 
Iierein,  and  the  plaintiff  In  the  court  below, 
has  appealed. 

[1,  2]  The-  first  question  presented  upon 
this  appeal  by  the  respondent  Is  a  question 
of  pleading,  and  involves  the  Interpretation 
and  construction  of  section  1493  of  the  Re- 
vised Codes,  as  amended  by  Session  Laws  of 
1911,  p.  Ill,  i  6;  said  section  as  amended 
reads  as  follows,  to  wit:  "Any  person,  firm 
or  corporation  superintendent  or  trustees  of 
any  board  of  directors  of  any  firm  or  corpo- 
ration, who  shall  violate  any  of  the  provisions 
of  this  chapter  shall  be  guilty  of  a  fel- 
ony.   •    •    •» 

Prom  reading  the  above  amendment.  It  Is 
apparent  that  the  word  "of  was  inserted  In 
the  act  on  the  third  line  In  lieu  of  the  word 
"or."  The  Insertion  of  the  word  "of  was 
evidently  a  clerical  error,  and  no  doubt  the 
act  was  clearly  intended  by  the  Legislature 
to  read  as  follows:  "Any  person,  firm  or 
corporation,  superintendent  or  trustees,  or 
any  board  of  directors  of  any  firm  or  corpo- 
ration," eta 

To  hold  otherwise  tbat  iwrtlon  of  the  sec- 
tion of  the  statute  Just  referred  to  would 
convey  no  meaning,  and  would  be  an  abso- 
lute absurdity.  We  think  the  rule  Is  well 
stated  in  Black  on  Interpretation  of  Laws, 
pp.  151  and  157,  that:  "The  use  of  Inapt, 
inaccurate,  or  Improper  terms  or  phrases  in 
a  statute  will  not  defeat  the  act,  provided 
the  real  meaning  of  the  Legislature  can  l>e 
gathered  from  the  context  or  from  the  gen- 
eral purpose  and  tenor  of  the  enactment  In 
such  cases,  the  words  in  question  will  be 
interpreted  according  to  that  meaning  which 
the  Legislature  actually  Intended  to  express, 
although  this  may  involve  a  departure  from 
the  literal  signification."    "Clerical  errors  or 


misprints,  which,  If  not  corrected,  would  ren- 
der the  statute  unmeaning  or  nonsensical,  or 
would  defeat  or  Impair  Its  Intended  opera- 
tion, will  not  vitiate  the  act;  they  will  be 
corrected  by  the  court,  and  the  statute  read 
as  amended,  provided  the  true  reading  Is  ob- 
vious, and  the  real  meaning  of  the  Legisla- 
ture is  apparent  on  the  face  of  the  whole 
enactment."  The  word  "and"  In  a  statute 
may  be  read  "or,"  and  vice  versa,  whenever 
the  change  is  necessary  to  give  the  statute 
sense  and  effect,  or  harmonize  Its  different 
parts,  or  carry  out  the  evident  Intention  of 
the  Legislature,  We  think  we  are  clearly 
within  the  rule  In  our  construction  of  the 
above  statute  as  far  as  this  question  Is  con- 
cerned. 

[3,4]  A  further  objection  urged  by  the 
counsel  for  the  respondent  In  his  brief  Is 
under  section  1491,  as  well  as  under  sec- 
tion 3488,  which  sections  provide  that  the  in- 
dorsement upon  a  warehouse  receipt  may  be 
written  on  the  Instrument  Itself,  or  upon  a 
paper  attached  thereto,  or  that  the  signature 
of  the  Indorser  without  addltloSal-  words  Is 
a  su£Bcient  indorsement,  and  that  to  allege 
In  the  complaint  that  prior  to  the  20th  day 
of  December,  1911,  said  Pioneer  Grain  &  Ele- 
vator Company  duly  and  regularly,  and  for 
a  valuable  consideration,  sold,  assigned,  and 
delivered  each  and  every  of  the  warehouse 
receipts  to  this  appellant,  who  thereby  be- 
came the  owner  and  holder  and  entitled  to 
tlie  possession  of  the  same,  Is  not  a  suffi- 
cient allegation,  and  does  not  In  this  respect 
state  a  cause  of  action,  for  the  reason  that 
the  terms  sold,  assigned,  and  delivered  do 
not  meet  the  requirements  of  the  sections 
aI)ove  dted,  and  that.  In  order  for  the  appel- 
lant to  have  stated  a  cause  of  action  In  this 
regard.  It  became  Imperative  that  it  should 
have  alleged  in  the  exact  terms  of  the  stat- 
ute that  the  Indorsement  was  written  upon 
the  warehouse  receipt  itself,  or  upon  a  pa- 
per attached  thereto,  or  that  It  contained  the 
signature  of  the  Indorser,  otherwise  there 
could  be  no  valid  transfer  by  the  Pioneer 
Oraln  &  Elevator  Company  to  the  appellants 
of  the  property  represented  by  the  warehouse 
receipts. 

Statutes  similar  to  our  own,  which  author- 
ize a  transfer  of  warehouse  receipts  by  In- 
dorsement, have  been  generally  construed  not 
to  prevent  a  valid  transfer  by  any  method 
previously  effectual.  Toner  et  al.  v.  Citizens' 
State  Bank,  25  Ind.  App.  29,  66  N.  E.  731. 

The  terms  "sold,  assigned,  and  delivered" 
would  be  as  equally  effective  to  convey  the 
title  to  the  produce  represented  by  the  ware- 
house receipts,  and  would  have  the  same  le- 
gal effect,  as  to  have  used  the  exact  language 
contained  In  the  statute,  and  would  certainly 
be  sufficient  to  hold  harmless  the  corpora- 
tion operating  the  warehouse  in  delivering  to 
the  holder  of  the  receipts  the  property  de- 
scribed therein,  and  tUs  could  be  the  only 
purpose  of  the  statute. 

[S]  The  appellant,  in  Its  complaint,  alleges 
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In  paragraph  10  that,  after  it  became  the 
owner  of  said  grain,  seeds,  and  potatoes,  call- 
ed for  and  represented  by  said  warehouse  re- 
ceipts. It  caused  the  respondent  corporation 
to  pile  said  property,  which  was  sacked,  in 
a  separate  part  of  its  warehouse,  keeping 
the  same  separate  and  apart  from  all  other 
gtaln  and  produce  stored  in  said  warehouse, 
and  caused  the  respondent  corporation  to 
mark  said  sacks  plainly  with  the  name  of 
the  appellant 

For  the  purposes  of  this  demurrer,  we 
must  accept  the  allegations  of  the  amended 
complaint  as  being  true.  This  conduct  uiK>n 
the  part  of  the  respondents  wai3  at  least  an 
acknowledgment  of  the  validity  of  the  trans- 
fer of  the  receipts,  as  well  as  of  the  proper- 
ty represented  therein.  To  permit  the  re- 
spondents to  successfully  relieve  themselves 
from  liability  in  the  face  of  their  conduct  in 
this  respect  would  be  a  plain  violation  of  the 
appellant's  rights,  and  the  respondent  should 
be  estopped  from  denying  the  validity  of  the 
transfer  of  the  receipts  and  of  the  property 
represented  by  the  receipts  in  the  face  of 
their  conduct  in  this  regard.  State  v.  W. 
J.  HenzeU,  17  Idaho,  725,  107  Pac.  67,  27  I* 
a  A.  (N.  S.)  159. 

[6, 7]  Under  the  common  law  warehouse 
receipts  were  not  negotiable.  They  were, 
however,  assignable  as  other  contracts,  and 
the  transfer  of  warehouse  receipts  had  the 
same  effect  as  the  delivery  of  the  goods 
themselves,  and  operated  to  vest  in  the  as- 
signee the  assignor's  title  to  the  goods,  but 
no  better  title  nor  right  than  that  of  the 
assignor.  The  assignee  was  not  entitled  to 
bring  suit  in  his  own  name,  and  the  war^ 
house  receipts  were  subject  to  equities  avail- 
able against  the  assignor;  but  our  statutes, 
aa  well  as  the  statutes  of  many  states,  have 
abrogated  this  rule,  and  made  warehouse  re- 
cdpts  assignable  by  Indorsement  and  nego- 
tiable. They  may  be  transferred  by  indorse- 
ment, and  such  indorsement  shall  be  deemed 
a  valid  transfer  of  the  commodity  represent- 
ed by  the  receipts,  and  may  be  made  either  in 
blank  or  to  the  order  of  another.  No  par- 
ticular form  of  indorsement  or  assignment  is 
necessary,  provided  there  is  manifest  an  in- 
tention to  transfer  the  property  in  the  goods. 
Well  V.  Ponder,  127  Ala.  296,  28  South.  656; 
Toner  v.  Citizens'  State  Bank,  25  Ind.  App. 
29,  66  N.  B.  731 ;  State  v.  Loomis,  27  Minn. 
521,  8  N.  W.  758;  Sloan  v.  Johnson,  20  Pa. 
Super.  Ct  643;  40  Cyc.  416. 

The  sale  and  d^very  of  the  warehouse  re- 
ceipts is  a  complete  delivery  of  the  commodi- 
ties represented  by  the  receipt  to  the  pur- 
chaser, and  passes  the  title.  Horr  et  al.  t. 
Barker  et  al.,  11  Cal.  393,  70  Am.  Dec.  791. 

As  between  the  parties  to  a  ^le  of  goods 
on  store  in  a  warehouse,  the  delivery  of  an 
order  on  the  warehouseman  for  the  goods  by 
the  seller  to  the  buyer  is  a  delivery,  and  pass- 
es the  title  to  the  latter  so  as  to  render  him 
liable  for  the  pric&    Ghlrardelll  t.  Mc0er- 


mott,  22  Cal.  539.  The  transfer  of  a  ware- 
house receipt  in  good  faith,  and  In  the  ordi- 
nary course  of  business,  operates  to  transfer 
to  the  holder  the  title  to  the  goods  covered 
by  the  receipt  Davis  v.  Russel  et  aL,  52 
Cal.  611,  28  Am.  Rep.  647;  Rock  Springs 
National  Bank  v.  Lnman,  6  Wyo.  123, 42  Pac. 
874. 

[8]  Does  a  complaint  state  a  cause  of  a^ 
tion  against  a  board  of  directors  of  a  public 
warehouse  corporation  under  section  1493  ot 
the  Revised  Codes,  as  amended  by  Sess.  Laws 
of  1911,  p.  Ill,  {  6,  wherein  it  is  charged 
that  the  general  manager  of  said  corporatioD, 
with  the  full  knowledge  of  the  board  of  di- 
rectors, and  with  their  consent  and  acquies- 
cence, wrongfully  embezzled  and  converted  to 
the  use  and  benefit  of  said  corporation  grain 
and  other  produce  stored  in  said  public  ware- 
house by  ttie  owner  thereof,  contrary  to  law, 
and  in  violation  of  an  express  contract  with 
said  warehouse  corporation,  which  contract 
provided,  among  other  things,  that  said  grain 
and  other  produce  should  not  be  sold  or  re- 
moved from  said  warehouse,  except  upon  the 
written  order  of  the  owner  thereof  and  the 
surrender  of  the  warehouse  receipts  given  by 
said  warehouse  corporation  to  the  owner? 

Section  1493,  supra,  as,  amended,  reads  as 
follows:  "Any  person,  firm  or  corporatioD, 
superintendent  or  ifxustees  of  any  board  of 
directors  of  any  flcm  or  corporation,  who 
shall  violate  any  of  the  provisions  of  this 
chapter  shall  be  guilty  of  a  felony,  and,  upon 
convictioh  thereof,  shall  be  fined  In  any  sum 
not  to  exceed  five  thousand  dollars  (|5,- 
000.00)  or  be  Imprisoned  in  the  penitentiary 
of  the  state  not  exceeding  five  years  or  botti ; 
and  in  case  of  a  corporation,  the  person  act- 
ing for  such  corporation  shall  be  liable  tbr  a. 
like  punishment  upon  indictment  and  convic- 
tion, and  aU  and  every  person  or  persons  ag- 
grieved by  a  violation  of  this  chapter,  may 
have  and  maintain  an  action  at  law  against 
the  person  or  persons,  corporation  or  cor- 
porations, violating  any  of  the  provisions  ot 
this  chapter,  to  recover  all  damages,  inune- 
diate  or  consequential,  which  he  or  they  may 
have  sustained  by  reason  of  such  violation, 
before  any  court  of  competent  Jurisdiction, 
whether  such  person  shall  have  been  convict- 
ed under  this  chapter  or  not." 

Appellant,  in  paragraphs  13,  14,  and  15  of 
its  amended  complaint,  charges  both  tbe  co^ 
poratlon  and  its  directors.  White,  Patch,  Ap- 
plegate,  Stephens,  and  Donnan,  that  they  un- 
lawfully,  wrongfully,    in    violation  of  the 
rights  of  the  appellant,  and  contrary  to  the 
contract  between  the  appellant  and  respond- 
ents, and  without  the  written  consent  of  the 
appellant  therefor,  and  contrary  to  the  law 
governing  public  warehousemen,  selied,  sold, 
and  converted  to  its  own  use  the  said  grain 
and  other  produce  represented  by  said  ware- 
house receipts,  and  the  whole  thereof,  aBl 
refused  to  pay  the  appellant  for  the  same, 
or  any  part  thereof;  that  the  said  directon. 
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with  full  knowledge  of  the  contract  as  set 
forth  in  appellant's  Exhibit  A  attached  to  its 
complaint,  and  with  full  knowledge  that  the 
defendant  the  Roy  White  Co-Operative  Mer- 
cantile Company,  limited,  and  Roy  White, 
its  general  manager,  and  one  of  the  codirec- 
tors,  was  selling  and  disposing  of  said  grain 
of  the  appellant  contrary  to  the  provisions  of 
the  statutes  of  the  state  of  Idaho  regulating 
and  controlling  public  warehouses,  and  in 
violation  of  the  contract  entered  into  between 
appellant  and  respondent,  and,  without  re- 
quiring a  written  order  from  the  appellant 
authorizing  the  said  Roy  White,  as  such  gen- 
eral manager,  to  dispose  of  the  same,  and 
without  requiring  the  surrender  of  the  said 
warehonae  receipts  for  said  grain,  did  un- 
lawfully, wrongfully,  and  in  violation  of  the 
rights  of  this  appellant,  suffer  and  permit 
the  said  corporation  and  said  Roy  White, 
the  general  manager  of  said  corporation,  to 
wrongfully  and  unlawfully  sell  and  dispose 
of  said  grain,  and  convert  the  same  to  the 
use  and  benefit  of  the  said  respondent;  that 
daring  all  the  times  mentioned  the  said  di- 
rectors had  knowledge  that  the  defendant 
Roy  White,  the  general  manager  of  said  cor- 
poration, in  running  said  public  warehouse^ 
was  embezzling  and  converting  to  the  tise 
and  benefit  of  said  corporation  the  grain  and 
produce  stored,  and  wrongfully  and  unlaw- 
fully permitted  the  said  Roy  White,  as  su£b 
general  manager,  to  appropriate  said  grain 
and  other  produce  to  the  use  and  benefit  of 
said  corporation. 

[(,11]  The  directors  of  a  corporation  are 
its  agents,  and  occupy  a  fiduciary  relation  to 
it  They  are  therefore  held  to  the  exercise  of 
good  faith  in  all  dealings  wUh  the  public  In 
connection  with  the  business  of  the  corpora- 
tion, and,  if  they  are  guilty  of  official  mis- 
management or  official  misconduct  In  con- 
nection with  their  duties  as  such  directors, 
tbey  are  personally  liable  to  the  party  injur- 
ed. They  are  answerable  for  ordinary  neg- 
ligence This  means  that  they  are  required 
to  give  the  business  of  the  corporation  that 
care  that  every  man  of  common  prudence 
takes  of  his  own  concerns,  and,  if  the  wrong- 
ful conversion  of  the  grain  and  the  other  prod- 
uce of  the  appellant  was  caused  or  suffered 
by  reason  of  the  wrongful  and  careless  con- 
duct on  the  part  of  the  directors,  they  can- 
not shift  their  responsibility.  What  consti- 
tutes a  proper  x>erformance  of  the  duties  of  a 
director  is  a  question  of  fact  which  must  be 
determined  in  each  case  in  view  of  all  the 
circumstances. 

[11]  The  relation  of  the  corporation  and 
appellant  prior  to  the  wrongful  conversion 
of  the  produce  represented  by  the  receljpts 
was  not  that  of  debtor  or  creditor,  but  bailor 
and  bailee.  The  title  to  the  grain  remained, 
under  the  statutes  regulating  warehouse  cor- 
poraticais,  in  the  appellant  The  respondent 
coijjoratlon  was  a  bailor  for  hire. 

[12]  The  directors  of  the  respondent  cor- 


poration are- presumed  to  know  the  relation- 
ship that  existed  between  the  appellant  and 
respondent  corporation,  and,  if  they,  while 
acting  as  such  directors,  willfully  and  un- 
lawfully permitted  their  general  manager, 
with  their  knowledge  and  consent,  to  embez- 
zle and  appropriate  to  the  use  and  benefit 
of  the  respondent  corporation  the  grain  and 
other  produce  of  the  appellant  represented 
by  the  warehouse  receipts,  or  by  the  exercise 
of  reasonable  diligence  and  care  could  and 
should  have  known  that  the  grain  stored 
with  them  by  appellant  was  belug  unlawfully 
diverted  and  embezzled  by  their  general  man- 
ager, they  would  be  personally  liable  for  the 
loss  thus  sustained.  Horn  Sliver  Mln.  Co.  v. 
Ryan,  42  Minn.  106,  44  N.  W.  66;  First 
National  Bank  of  Merrill,  Wis.,  v.  Harper  et 
al.,  61  Minn.  375,  63  N.  W.  1079. 

[IS]  Where  property  is  stored  in  a  public 
warehouse  with  the  express  agreement  that 
the  same  shall  not  be  sold  or  removed  except 
upon  written  order  or  consent  of  the  owner, 
and,  in  violation  of  the  statutes  and  a  writ- 
ten contract  to  that  effect,  the  same  Is  embez- 
zled or  otherwise  disposed  of  contrary  to  said" 
express  agreement,  and  the  directors  of  such 
corporation  had  knowledge  of  that  fact  or 
by  the  use  of  ordinary  care  should  have  had 
knowledge  that  the  property  so  stored  was 
being  unlawfully  embezzled  or  otherwise 
wrongfully  disposed  of  by  their  general  man- 
ager, neither  the  directors  of  the  corporation 
nor  the  corporation  can  be  bepeflted  by  said 
wrongful  acts,  and  thus  escape  liability. 
They  are  charged  under  the  statute,  as  we 
view  it,  with  the  duty  of  acting  as  a  prudent 
and  reasonable  person  would  act  in  connec- 
tion with  his  own  affairs,  and,  if  they  wrong- 
fully, negligently,  and  carelessly  permitted 
the  property  stored  with  them  to  be  embez- 
zled and  unlawfully  disposed  of,  a  right  of 
action  will  lie  against  them  personally,  as 
well  as  against  the  corporation,  to  recover 
such  damages  as  the  owner  of  such  property 
may  have  sustained.  It  was  clearly  the  in- 
tention of  the  Legislature,  when  enlarging 
by  amendment  section  1493,  to  farther  safe- 
guard and  protect  the  produce  of  the  farmer 
or  member  stored  wiUi  public  warehousemen. 
Boards  of  directors  employ  general  managers, 
and  are  presumed  to  exercise  reasonable  care 
in  their  selection  that  the  property  intrusted 
to  their  care  will  be  protected  from  dishonest 
practices,  and  that  such  contracts  as  are  en- 
tered Into  will  not  be  violated.  It  would 
hardly  be  fair  to  Indulge  the  presumption  that 
the  Legislature  Intended  under  section  1493, 
supra,  to  punish  by  imprisonment  In  the  state 
penitentiary  boards  of  directors  of  public 
warehouses  violating  the  provisions  of  the 
statutes  governing  such  public  warehouses, 
and  at  the  same  time  toprohibit  a  recovery  of 
damages  sustained  by  the  owner  of  produce 
stored  with  them  by  reason  of  their  careless- 
ness, negligence,  or  Inattention  to  their  duties 
aa  directors. 
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Applying  these  prlndples  to  the  complaint, 
we  think  it  clearly  appears  that  the  amended 
complaint  states  a  cause  of  action  against 
the  directors,  as  well  as  against  the  cor- 
poration, and  the  court  erred  in  sustain- 
ing the  separate  demurrers  filed  by  the  re- 
spective directors. 

The  judgment  is  reversed,  and  the  case  is 
remanded,  with  instructions  to  the  trial  court 
to  overrule  the  demurrers,  and  require  the 
directors  to  answer.  Costs  awarded  to  appel- 
lant 

AILSHIB,  0.  J.,  and  SUM/IVAN,  J.,  con- 
cur. 


CABSTBNSEN  &  ANSON  CO.  v.  WRIGHT. 
(Supreme  Court  of  Idaho.     Jan.  31,  1914.) 

1.  Bills  and  Notes  (j  366*)— Replevin  (§  8*) 
—Title— Claim  and  Deli  vert— Subbtitute 
Note. 

Where  a  contract  is  entered  into  between 
a  corporation  with  its  place  of  business  in 
Salt  Lake,  Utah,  and  E.  C.  Howard,  doing  busi- 
ness under  the  name  of  the  Howard  Music 
.Company,  and  the  court's  findings  and  the  rec- 
ord show  that  he  used  the  name  "Howard  Music 
Company"  as  a  business  name,  when  there  was 
no  such  company,  but  that  Howard  was  the 
party  who  sold  the  piano  under  this  contract, 
and  took  a  note  for  it,  and  >  offered  the  note  for 
sale,  and  afterward  the  party  to  whom  the 
note  was  offered  to  be  sold,  bemg  the  respond- 
ent, refused  to  buy  it,  and  did  not  receive  it, 
but  demanded  a  new  note,  and  the  note  was 
returned  to  Howard,  and  the  demands  of  Wright 
were  complied  with  under  a  contract  between 
Howard  and  Beasley  with  the  purchaser,  the 
respondent,  and  a  new  note  in  proper  form  that 
Wright  would  buy  was  executed,  for  which  he 
paid  the  sum  of  $400,  such  contract  was  valid, 
and  the  consideration  was  a  sufficient  consid- 
eration for  the  execution  of  said  note. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i§  945,  946;  Dec.  Dig^  { 
366  ;•  Replevin,  Cent  Dig.  §§  45-fl8;  Dec.  Dig. 
i  8.»] 

2.  Bills  and  Notes  (S  366*)— Nonnegotia- 

BUS  INBTBDMBNT— THANSrEB— Validitt. 
The  rule  of  law  governing  a  transaction  as 
to  the  dealing  with  the  bolder  of  the  legal 
title  by  an  innocent  purchaser  is  that,  where 
the  owner  of  a  nonnegotiable  instrument  clothes 
anoUier  person  with  the  apparent  legal  title 
to  the  instrument  such  person  so  clothed 
with  the  apparent  legal  title  may  sell  and  dis- 
pose of  the  instrument  to  an  innocent  person 
for  value,  without  notice  of  the  right  of  the 
real  owner,  in  the  same  manner  as  though  he 
were  the  real  owner. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Si  945,  946;  Dec  Dig.  S 
366.»] 

3.  Bills  and  Notes  (8  366*)— Nonnegotia- 
ble Instrument— Tbansfeh— Validity. 

Section  3654,  Hev.  Codes,  provides:  "A 
nonnegotiable  written  contract  for  the  payment 
of  money  or  personal  property  may  be  trans- 
ferred by  indorsement  iu  like  manner  with  ne- 
fotiable  instruments.  Such  indorsement  trans- 
ers  all  the  rights  of  the  assignor  under  the 
instrument  to  the  assignee,  subject  to  all  equi- 
ties and  defenses  existing  m  favor  of  the  mak- 
er at  the  time  of  the  indorsement" 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |§  945,  946;  Dec.  Dig.  | 
366.»] 


4.  Bills  and  Notes  (5  366*)— Tbansieb— Es- 
toppel. 

The  rule  of  law  applicable  in  this  state  if 
that  the  rights  of  innocent  parties  do  not  de- 
pend upon  the  actual  authority  of  the  par^ 
with  whom  they  deal  directly,  but  are  deriv- 
ed from  the  act  of  the  real  owner,  which  pre- 
cludes him  from  disputing,  as  against  them,  the 
existence  of  the  title  or  power,  which,  through 
negligence  or  mistaken  confidence,  he  cansed 
or  allowed  to  appear  to  be  vested  in  the  party 
making  the  conveyance. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  945,  946;  Dec.  Dig.  I 
366.*] 

6.  Bins  AND  Notes  (S  525*)— Action— Ikno- 

CENT     PtTBCHASKB   —   SUFFICIENCY     OF    EVI- 
DENCE. 

It  is  shown  by  the  record  and  the  evidence 
in  this  case  that  the  original  contract  note  aft- 
er the  sale  by  Howard  to  Beasley  was  canceled. 
by  request  of  Howard,  and  a  new  note  given  in 
lieu  thereof,  and  the  original  note  given  and 
left  with  Howard  was  delivered  to  Beasley, 
and  Beasley  obligated  himself  upon  a  new  note 
held  by  Wright,  and  Beasley  gave  the  note,  be- 
lieving that  the  piano  he  had  bought  belonged 
to  Howard,  and,  that  the  original  note  belong 
to  Howard,  and  without  having  any  knowledge 
or  notice  that  the  appellant  company  had  any 
interest  whatever  in  thepiano  or  note,  and  that 
the  sale  was  made  to  Wright  and  representa- 
tions were  never  made  to  Wright  that  there 
was  any  defect  or  failure  in  the  title  to  said 
note  either  in  Howard  or  Beasley,  and  that 
such  evidence  was  competent,  and  with  other 
evidence  in  the  case  established  that  Wright 
was  ah  innocent  purchaser,  and  that  the  court 
was  justified  in  rendering  judgment  for  the 
respondent. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1832-1839;  Dec.  Dig.  I 
625.*] 

Appeal  from  District  Court,  Bonneville 
County;  James  G.  Gwinn,  Judge. 

Actibn  by  the  Carstensen  &  Anson  Com- 
pany, a  corporation,  against  G.  6.  Wright 
From  a  judgment  for  defendant  plaintiff  ap- 
peals.   Aflirmed. 

William  P.  Hanson,  of  Idaho  Falls,  for  ap- 
pellant St  Clair  &  St  Clair,  of  Idaho 
Falls,  for  respondent 

STEWART,  J.  The  complaint  In  this  case 
alleges  two  causes  of  action,  one  for  claim 
and  delivery  in  tlie  usual  form  for  the  recov- 
ery of  the  original  contract  note,  and  tot 
damages  for  the  wrongful  detention  of  the 
same.  The  second  cause  of  action  alleges 
the  conditions  under  which  the  note  was  ob- 
tained, and  that  by  virtue  of  the  same  the  re- 
spondent claims  some  interest  In  or  title  to 
the  property  described  in  the  first  cause  of 
action,  and  that  such  claim  was  without 
right,  and  that  there  was  no  consideration 
for  said  note.  It  Is  alleged  In  the  complaint 
that  the  plalntifC  herein  is  the  owner  of  the 
original  note,  and  that  the  defendant  has 
no  interest  right,  or  title  to  the  same,  that 
said  note,  now  held  by  the  defendant  where- 
in he  claims  title  to  said  piano  described  as 
"one  Brentwood  style  player,"  was  given  for 
the  original  sale  contract  described  in  the 
complaint  In  the  first  cause  of  action,  and 


*ror  other  caaas  see  same  topic  and  secUon  NUMBER  in  Dec  Dig.  *  Am.  Dig-  Kay-No.  Swles  A  Rep'cl°<'*^*' 
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that  defendant's  claim  or  Hen  npon  said 
piano  Is  without  right,  and  that  he  has  no 
interest  or  title  to  said  piano  of  any  natnre 
or  kind.  The  prayer  of  the  complaint  was 
that  the  original  note  be  surrendered  to 
plalnttfT,  the  appellant,  and  that  the  second 
note  be  declared  void,  and  that  any  lien  or 
claim  thereunder  be  annulled,  and  that  the 
respondent  produce  said  note,  and  deliver  it 
up  to  be  canceled,  and  for  costs. 

The  respondent  put  In  Issue  the  ownership 
of  the  original  contract  note,  and  denies  that 
on  or  about  the  7th  of  December,  1012,  In  the 
county  of  Bonneville,  he  wrongfully  came 
Into  the  possession  of  said  contract  or  note 
from  the  possession  of  the  plaintiff,  or  that 
he  eyer  at  any  time  or  place  wrongfully  came 
into  the  possession  of  said  note  or  contract ; 
bat  the  defendant  admits  that  on  or  about 
the  7th  of  December,  1912,  he  came  into  the 
possession  of  said  note  or  contract  without 
the  consent  of  plaintiff,  and  admits  that  on 
or  about  January  10,  1913,  plaintiff  demand- 
ed of  defendant  the  surrender  of  said  note  or 
contract  and  all  rights  which  the  defendant 
claimed  under  and  by  virtue  of  the  same,  and 
admits  the  defendant  refused  to  deliver  pos- 
session thereof  to  the  plaintiff,  and  denies 
that  he  still  or  at  all  unlawfully  withholds  or 
detains  said  note  or  contract  from  the  pos- 
session of  the  plaintiff,  and  denies  tliat  the 
plaintiff  lias  been  damaged  In  the  sum  of 
$200  or  in  any  other  amount  whatever. 

The  complaint  alleges  that  the  second  note 
was  given  for  the  first  note,  and  that  Wright 
well  knew  at  the  time  he  received  the  title 
note  now  held  by  him  that  the  same  was 
executed  by  the  said  A.  H.  Beasley  for  and 
in  consideration  of  the  original  conditional 
sale  note  being  canceled  and  annulled,  and  he 
testified  that  ne  delivered  it  up,  and  that  it 
belonged  to  Mr.  Beasley.  ■ 

The  defendant  alleges  that  on  the  7th  of 
December,  1912,  one  £1.  0.  Howard,  doing 
business  in  the  name  of  the  Howard  Music 
Company,  offered  to  sell  the  said  note  or  con- 
tract Involved  in  this  case  to  this  defendant, 
and  that  the  defendant,  because  of  objections 
to  the  form  of  the  note,  refused  to  purchase 
the  same,  and  the  defendant  alleges  that  he 
informed  Howard  that,  if  he  would  secure  a 
.title  note  for  the  said  piano,  described  in  the 
contract,  payable  to  the  order  of  himself  in- 
dlvidnally,  from  A.  H.  Beasley,  that  he  would 
pnrChase  such  new  note  or  contract,  and  that 
on  December  7,  1912,  Howard  did  obtain 
from  Beasley  a  title  note  or  contract  for  the 
piano,  payable  to  the  order  of  Howard ;  that 
Howard  offered  to  sell  said  new  note  to  this 
defendant,  and  the  defendant  says  that  on 
that  date  he  purchased  said  note  from  How- 
ard. Evidence  Is  offered  to  show  that  the  de- 
fendant and  respondent  never  claimed  any 
lien  npon  the  piano  and  no  interest  or  title 
to  said  piano  of  any  nature  or  kind. 

Exhibit  A,  which  is  in  the  record, '  being 
the  agreement  between  the  appellant  and  the 
Howard  Music  C!ompany,  is  to  the  effect  that 


"all  notes,  contracts,   and  leases  taken  in. 
the  sale  of  said  goods  shall  be  a  lien  on  the 
instrument    sold,    made    on    second    party's 
blanks,  payable  to  them." 

The  foregoing  allegations  of  the  complaint 
are  a  statement  of  the  facts  in  this  case,  and 
these  facts  are  agreed  to  by  counsel  on  both 
sides,  as  shown  by  their  briefs,  and  were 
also  agreed  to  upon  the  oral  argument 

It  was  shown  by  the  record  and  the  evi- 
dence of  Wright  that  Wright  objected  to  buy- 
ing the  original  note  from  Howard,  for  the 
reason  that  the  note  showed  on  its  face  that 
it  was  payable  to  the  Howard  Music  Ck>m- 
pany,  end  that  an  agent  was  not  authorized 
to  Indorse  or  transfer  the  contract,  and  that 
Wright  did  not  know  Howard,  and  Wright 
was  of  the  opinion  that  Howard  could  not 
sell  the  original  note,  but  that,  if  Howard 
could  get  Beasley  to  sign  a  new  note,  and 
Beasley  would  come  to  Wright  and  say  that 
the  matter  was  straight,  and  that  the  piano 
had  been  delivered,  that  he  would  buy  the 
new*  note;  and  the  evidence  of  Beasley 
shows  that  Beasley  told  Wright  that  he  had 
made  the  purchase,  and  thought  it  was  all 
right,  and  he  was  willing  to  give  a  new  note 
so  that  Howard  could  dispose  of  such  new 
note  to  Mr.  Wright  Afterward  the  transac- 
tion was  closed  by  Beasley's  giving  the  new 
note  in  lien  of  the  old,  which  was  canceled, 
and  the  record  shows  that  Howard  Indorsed 
the  new  note,  whi<^  was  payable  to  his  In- 
dividual order,  and  delivered  it  to  Mr. 
Wright,  and  received  therefor  the  som  of 
$400  from  Wright 

There  can  be  no  question  in  this  case  but 
that  the  above  record  shows  clearly  that  the 
transaction  was  in  the  usual  course  of  busi- 
ness generally,  and  that  Wright  investigated 
the  matter  as  fully  as  he  could,  and  did  ar- 
rive at  the  conclusion  that  the  transaction 
was  a  fair  and  straight  transaction  in  the 
general  and  proper  course  of  business,  and 
involved  the  sale  of  a  negotiable  note  which 
was  indorsed,  and  that  Wright  satisfied  him- 
self that  there  was  no  fraud  in  substituting 
the  second  note  for  the  original.  The  evi- 
dence shows  that  Howard  was  in  fact  the 
Howard  Music  Company,  and  that  the  How- 
ard Music  Company  was  the  name  under 
which  Howard  was  making  the  contract,  and 
doing  it  for  the  purpose  of  advertising  the 
Howard  Music  Company,  which  Howafd  was 
carrying  on.  Under  such  circumstances  it 
was  clearly  shown  that  a  conclusion  could 
not  be  established  under  the  facts  and  record 
In  this  case,  that  Howard  could  not  transfer 
the  note  because  of  its  form,  and  that  for 
that  reason  it  should  be  returned,  and  that 
Wright  did  not  purchase  it;  but  the  evidence 
does  show  that  a  new  note  was  executed  to 
Howard,  and  that  such  note  was  negotiable 
by  an  indorser,  and  that  it  was  transferred 
to  Wright  by  the  method  generally  adopted 
in  selling  and  indorsing  a  note,  without  any 
notice  of  any  fraud  or  improper  acts. 

[i]  The  first  cause  of  action  is  one  of  claim 
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and  delivery,  and  It  Is  claimed  by  Wright 
tbat  the  original  note  was  surrendered  and 
canceled  In  consideration  of  the  glylng  of 
the  new  note;  and  from  these  tacts  It  is 
clearly  shown  that  the  original  note  is  made 
an  issue  by  the  pleadings,  and  the  evidence 
shows  that  the  original  note  belonged  to 
Beasley,  and  not  the  appellant. 

Under  the  general  rule  of  law  that  the 
courts  recognize  in  ao  action  of  claim  and  de- 
livery, the  appellant  in  this  case  is  compelled 
to  recover  upon  the  strength  of  his  own  title, 
and  not  upon  the  weakness  of  Wright's  or 
Howard's  or  the  Howard  Music  Company's  or 
the  weakness  of  Beasley's  title.  GaUick  v. 
Bordeaux,  31  Mont.  328,  78  Pac.  583;  Her- 
man V.  Knelpp,  59  Neb.  208,  80  N.  W.  816; 
Wllkins  V.  Wilson,  1  Marv.  (Del.)  404,  41  Atl. 
78. 

In  the  case  of  OalUck  t.  Bordeaux,  supra, 
the  Supreme  Court  of  Montana  announces 
the  rule  in  that  state  as  follows:  "In  an 
action  in  claim  and  delivery,  plaintiff  must 
recover  upon  the  strength  of  his  own  title, 
and  not  upon  the  weakness  of  defendant's 
tltl&"  The  other  cases  cited  adopt  the  same 
rule. 

[2]  It  is  shown  that  the  original  contract 
was  canceled  by  request  of  Howard  by  agree- 
ment between  him  and  Beasley,  and  the 
new  note  given  in  lieu  thereof,  and  the  orig- 
inal, note  given  and  left  with  Wright  was 
delivered  to  Beasley,  and  Beasley  obligated 
himself  upon  a  new  note  held  by  Wright, 
and  Beasley  gave  the  note,  beUevlng  that 
the  piano  he  had  bought  belonged  to  Howard, 
and  tbat  the  original  note  belonged  to  How- 
ard, and  without  having  any  knowledge  or 
notice  that  the  appellant  company  had  any 
interest  whatever  in  the  piano  or  note.  The 
rule  of  law  governing  such  transaction  as  to 
the  dealing  with  a  holder  of  the  legal  title  by 
an  innocent  purchaser  is  that,  where  the 
owner  of  a  nonnegotiable  Instrument  clothes 
another  person  with  the  apparent  legal  title 
to  the  Instrumeni;  such  person  so  clothed 
with  the  apparent  legal  title  may  sell  and 
dispose  of  the.  instrument  to  an  innocent  per- 
son, for  value,  without  notice  of  the  rights 
of  the  real  owner,  in  the  same  m^ner  as 
though  he  were  the  real  owner. 

[3]  Section  8054,  Rev.  Codes,  provides  as 
follows:  "A  nonnegotiable  written  contract 
for  th«  payment  of  money  or  personal  prop- 
erty may  be  transferred  by  indorsement,  in 
like  manner  with  negotiable  instruments. 
Such  indorsement  transfers  all  the  rights  of 
the  assignor  under  the  instrument  to  the 
assignee,  subject  to  all  equities  and  defenses 
existing  In  favor  of  the  maker  at  the  time 
of  the  indorsement" 

In  the  case  of  Boon  v.  Weathered,  23  Tex. 
675,  the  Supreme  Court  of  Texas  held  in 
eftect  that,  where  an  agent  violates  the  In- 
structions of  his  principal,  and  procures  a 
certificate  to  be  issued  to  him  instead  of  his 
principal,  and  transfers  such  cortlflcate  to 
an  innocent  purchaser,  as  to  the  third  person 


not  proved  to  have  had  notice  of  the  Interest 
of  the  prlqcipal,  and  who  purcliaaed  for 
value,  the  agent  would  be  regarded  as  the 
true  owner  of  the  certificate. 

In  the  case  of  McNeil  v.  Tenth  National 
Bank,  46  N.  Y.  325,  7  Am.  Rep.  341,  the  plain- 
tiff as  the  owner  of  a  oertiflcate  of  stock  in 
A  bank  indorsed  the  same,  and  left  it  with 
his  brokers  as  security.  The  brokers,  witli- 
out  authority,  deposited  the  certificate  u 
collateral  security  to  their  own  debt.  The 
Court  of  Appeals  held  that,  where  the  own- 
er of  property  confers  upon  another  an  ap- 
parent title,  or  power  of  disposition  over  it. 
he  is  estopped  from  asserting  his  title  is 
against  an  innocent  third  party,  who  has 
dealt  with  the  apparent  owner  in  reference 
thereto  without  knowledge  of  tbe  daims  of 
the  true  owner. 

[4]  Tbe  Supreme  Court  of  the  United 
States  approves  this  latter  case  in  tbe  case 
of  Cowdrey  v.  Vandenburgh,  101  U.  S.  572, 
25  L.  Ed.  923,  and  quotes  with  approval  tbe 
following  excerpt  from  the  McNeil  Case: 
"The  rights  of  Innocent  third  parties,  as 
tbe  court  there  observes,  'do  not  depend 
upon  tB%  actual  title  or  authority  of  tb» 
party  with  whom  they  deal  directly,  bat  are 
derived  from  the  act  of  tbe  real  owner, 
which  precludes  him  from  disputing  as 
against  them,  the  existence  of  the  title  or 
power  which,  through  negligence  or  mistakes 
confidence,  he  caused  or  allowed  to  appear 
to  be  vested  in  the  party  making  the  convej- 
ance.' " 

Many  other  cases  are  found  wtai<^  sastain 
this  rule,  a  few  of  which  follow:  Merdiants' 
&  Mfg.  Nat  Bank  v.  Ohio  Valley  Fumit 
Co.,  57  W.  Va.  625,  50  S.  B.  880,  70  U  R.  A 
812;  Combes  v.  Chandler,  33  Oblo  St  178; 
Salter  y.  Baker,  64  CaL  140;  Dn  IBoLs  r. 
Perkins,  21  Or.  189,  27  Pac.  1044;  Argenti 
V.  -Brannan,  6  CaL  351;  Lumley  v.  Oortietz, 
18  Cal.  494;  35  Cyc  tit  "Sales,"  sabdiv.  c 
p.  357,  and  subdivs.  c  and  J,  p.  363. 

[6]  The  record  In  this  case  shovrs  that  by 
this  transaction  the  appellant  company 
clothed  Howard,  who  did  business  under  tbe 
name  of  the  Howard  Music  Company,  whidi 
was  the  same  thing  as  shown  by  the  plead- 
ings, with  the  possession  of  pianos,  wblch  be 
could  sell  onder  the  contract  and  tbe  ri^t 
to  take  notes  therefor  payable  to  hlmijrif. 
and  this  shows  tbat  it  was  tbe  intention  of 
the  appellant  company  to  keep  from  people 
with  whom  Howard  dealt  the  knowledge 
that  the  appellant  had  anything  to  do  with 
the  pianos  or  notes. 

Exhibit  2  Is  as  follows:  "December  3rd. 
1912.  Carstensen  Anson  Company,  Salt  Lake, 
Utah — Gentlemen:  Inclosed  you  will  find  our 
contract  No.  105  for  the  Brraitwood  Player 
No.  7526,  sold  today  toi  Mr.  A.  H.  Beasley, 
R.  F.  D.  No.  8,  Idaho  Falls,  and  wbidi  will 
be  delivered  there  to-morrow  morning.  Tbe 
Weber  style  11,  which  I  did  d^ver  to  tbe 
same  people,  I  will  take  on  with  me  to 
Shelley,  Ida.,  if  possible,  and  make  deliraj 
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at  that  point  Payments  on  the  inclosed  con- 
tract will  be  made  as  per  agreement,  and  Is 
quite  likely  that  the  total  balance  after  Jan. 
1st,  1913,  will  be  paid  inside  6  months.  As 
per  Mr.  Anson's  request,  we  are  waiting  for 
the  slip  that  he  said  he  would  have  made, 
and  then  forwarded  to  me,  and  which  would 
tend  to  show  that  these  contracts  of  ours 
would  be  held  by  you,  in  case  you  should 
make  collection  thereto.  We  do  not  care  to 
make  this  notice  in  writing  on  the  contract, 
for,  if  we  ever  have  to  force  collection,  we 
do  not  want  It  known  in  public  that  we  are 
connected  in  any  way  with  your  institution, 
and,  if  we  did  so,  it  would  show  on  the  con- 
tract that  we  were  selling  these  special 
pianos  for  you,  and  it  would  place  us  In  a 
bad  light.  Trusting  that  you  will  acknowl- 
edge receipt  of  the  Inclosures,  we  beg  to  re- 
main, yours  respectfully,  Howard  Music  Ck>m- 
pany,  per  B,  C.  Howard,  Mgr." 

This  exhibit  clearly  shows  that  Howard 
sent  the  first  note  in  without  Indorsement  to 
appellant  by  mail,  and  that  he  called  atten- 
tion to  the  fact  that  Mr.  Anson,  one  of  the 
appellant's  officers,  had  promised  to  forward 
to  Mm  some  slips  "which  would  tend  to  show 
that  these  contracts  of  ours  [Howard's] 
would  be  held  by  you  [api)ellant]";  and  How- 
ard said  in  his  letter  that  he  would  not  care 
to  make  the  notice  In  writing  on  the  contract, 
for  the  reason  that  "it  would  show  on  the 
contract  that  we  are  selling  these  special 
pianos  for  you,  and  it  would  place  us  in  a 
bad  light" 

The  manager  of  tlie  appellant  company 
testified  at  the  trial  upon  cross-examination 
as  follows:  "Q.  You  were  willing  to  assist 
him  with  these  glued  slips  in  deceiving  peo- 
ple into  thinking  that  they  were  dealing  with 
him  and  his  property,  and  not  with  yourself, 
were  you?  A.  If  you  want  to  put  it  that 
way.  Q.  That  was  the  purpose  of  it?  A. 
Tes,  sir.  Q.  That  was  your  purpose,  then, 
In  not  having  the  indorsement  go  to  you,  was 
It  not,  so  as  to  conceal  your  connection  with 
it?  A.  No.  Q.  It  would  80  conceal  it  would 
it  not?  A.  I  presume  it  would.  Q.  He  had 
requested  that  would  be  fixed  so  it  would  be 
misleading?  A.  Yes.  Q.  And  yon  were  will- 
ing to  do  it?  A.  We  are  always  willing  to 
help  our  agents  sell  goods."  This  statement 
of  Carstensen,  who  was  manager  of  the  ap- 
pellant company,  that  the  appellant  consent- 
ed and  was  satisfied  and  willing  that  Howard 
should  and  could  hold  himself  out  to  the 
people  generally  as  being  the  owner  of  the 
pianos  sent  by  appellant  to  Howard,  and  also 
to  have  Howard  conceal  from  the  people  the 
connection  of  the  appellant  with  the  transac- 
tion, shows  that  the  appellant,  having  intrust- 
ed Howard  with  the  legal  title  to  and  pos- 
session of  the  notes,  and  having  intended  to 
enable  him  to  deal  with  them  as  his  own, 
could  not  as  against  the  respondent,  an  in- 
nocent purchaser  of  the  note,  be  permitted  to 
say  that  the  note  taken  by  Howard  and  can- 
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celed  by  him,  or  the  note  sold  by  him  to 
Wright,  belongs  to  the  appellant 

It  is  stated  in  the  appellant's  brief  that 
the  respondent  did  not  plead  estoppel;  but 
we  understand  the  rule  to  be  that  it  is  un- 
necessary under  the  facts  of  this  case  to  use 
the  word  "estoppel"  in  a  pleading,  and  that 
it  is  only  required  to  allege  the  facts  fully 
and  clearly  constituting  estoppel,  and  the 
pleadings  in  this  case,  in  the  answer,  show 
all  the  facts  necessary  to  create  estoppel. 

The  appellant  in  this  case  assigns  ten  er- 
rors as  grounds  for  reversing  the  case. 
These  ierrors  are  so  framed  that  many  of  them 
may  be  combined,  and  they  will  be  consid- 
ered in  this  opinion  as  presenting  the  same 
question,  and  discussed  together. 

The  appellant  contends  that  the  court 
erred,  as  a  matter  of  law,  in  finding  that  the 
giving  of  the  second  note  in  any  manner  af- 
fected the  appellant's  right  to  the  original 
note;  that  if  the  first  part  of  the  second 
finding  be  correct  then  some  act  or  acts  of 
the  appellant  must  have  intervened  to  de- 
prive it  of  its  title  and  right  to  the  note  in 
question;  that  the  original  note  or  contract 
is  a  nonnegotiable  instrument  and  is  gov- 
erned by  the  same  rules  of  law  as  any  other 
chattel,  and  it  la  a  nniversally  accepted  rule 
of  law  that  the  mere  possession  of  personal 
property  of  itself  does  not  carry  with  it  the 
right  of  the  holder  to  dispose  of  it  In  sup- 
port of  this  doctrine,  appellant  dtes  the  case 
of  Smith  Premier  Typewriter  Co.  v.  Stldger, 
18  Colo.  App.  261,  71  Pac.  400 ;  Levi  ▼.  Booth, 
58  Md.  305,  42  Am.  Rep.  332.  These  author- 
ities are  not  applicable  to  the  law  as  we  view 
it  upon  the  record  and  evidence  presented  to 
this  court  on  this  appeal. 

There  is  no  merit  in  the  second  assign- 
ment that  the  court  erred  in  his  finding  that 
the  original  note  was  delivered  up  to  the 
maker,  A  H.  Beasley,  and  canceled.  We 
have  considered  this  question,  and  we  find 
that  the  trial  court  did  not  err  in  making  the 
finding. 

it  is  also  contended  by  the  appellant  that 
the  court  erred  in  finding  that  the  note  dat- 
ed December  7,  1912,  was  sold  to  the  re- 
spondent in  due  course  of  business.  We  have 
considered  this  question  in  this  opinion,  and 
we  are  satisfied  that  the  court  did  not  err 
In  its  finding,  as  a  matter  of  law,  that  A.  H. 
Beasley  is  the  owner  of  the  original  note, 
and  the  court  in  this  opinion  has  fully  con- 
sidered that  question. 

It  Is  also  contended  by  appellant  that  the 
court  erred,  as  a  matter  of  law.  In  finding 
that,  because  of  the  mere  fact  that  the  de- 
fendant acted  in  good  faith,  paid  a  good 
and  sufficient  consideration  for  the  note  dat- 
ed December  7,  1912,  he  thereby  became  the 
owner  of  said  note,  on  the  ground  that  this 
is  not  the  law  under  the  most  liberal  inter- 
pretation. We  have  considered  this  matter, 
and  stated  the  facts  and  issues  upon  that 
question  in  this  opinion,  and  also  the  evl- 
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dence  and  what  was  proven  by  the  evidence. 

It  is  also  contended  by  appellant  that  the 
Judgment  Is  contrary  to  the  law,  and  Is  not 
supported  by  the  findings  or  conclusions  of 
law,  and  many  decisions  are  cited  in  the 
brief  upon  this  question,  and  the  general 
rule,  as  stated  by  appellant  In  his  brief  and 
in  his  oral  argument,  is  that  a  party  cannot 
convey  a  better  title  than  he  himself  pos- 
sessed. There  can  be  no  question  upon  the 
rule,  as  stated  by  the  appellant,  that  a  par- 
ty cannot  convey  a  better  title  than  he  him- 
self possessed;  but  In  this  case  there  is  no 
error,  and  the  appellant's  contention  that 
the  judgment  is  contrary  to  law  Is  not  sup- 
ported by  the  findings  or  conclusions.  This 
alleged  error  is  not  supported  by  the  record 
in  this  case,  and  we  have  discussed  that 
question  in  this  opinion.  The  appellant  cites 
a  number  of  authorities  upon  these  ques- 
tions ;  but  the  authorities  are  not  applicable 
to  the  showing  made  in  this  case  by  the  rec- 
ord, as  we  have  held  In  this  case. 

Counsel  for  appellant  discusses  very  ably 
the  general  rule  as  to  a  purchaser  in  good 
taltb  of  a  baUee  or  agent  who  has  not  au- 
thority to  sell,  getting  no  title.  We  have 
discussed  and  determined  in  this  case  what 
relation  existed  between  the  appellant,  and 
Howard,  and  the  company  name  used  by 
him  as  a  business  proposition,  namely,  the 
Howard  Music  Company,  and  from  that  dis- 
cussion it  is  evident  there  was  no  bailee  in 
this  case,  as  shown  by  the  record,  and  that 
Howard  had  the  right  to  sell  and  take  notes 
for  the  amount  either  in  Howard's  name  or 
in  the  name  of  the  Howard  Music  Company, 
and  that  the  relations  between  Howard  and 
the  appellant  have  been  clearly  stated,  and 
also  Beasley's  relation  with  the  transaction. 

It  is  argued  by  appellant,  and  authorities 
are  cited,  that  mere  possession  afTords  no 
evidence  that  the  person  having  it  has  the 
right  to  sell  It,  and  he  who  purchases  or  in- 
termeddles with  it  must  see  to  it  that  be  Is 
protected  by  one  who  has  authority.  This 
question  has  been  considered  and  determined 
in  this  opinion  and  the  authorities  support- 
ing it,  and  this  court  is  of  the  opinion  that 
there  was  evidence  that  the  peTson  having 
the  pianos  had  the  right  to  sell  them,  as 
the  evidence  and  the  record  show. 

The  court  made  findings  of  fact  and  con- 
clusions of  law  in  this  case,  and  entered 
Judgment  that  "the  two  causes  of  action  set 
forth  in  plaintiff's  complaint  be  and  they 
are  hereby  dismissed  with  prejudice,  and 
that  the  defendant  have  and  recover  of  and 
from  the  plaintiff  bis  costs." 

We  have  examined  the  several  errors  as- 
signed by  the  appellant  In  tills  case,  and  we 
find  no  errors  which  we  have  not  covered  by 
the  opinion,  or  which  are  of  such  a  cliaracter 
as  would  Justify  a  reversal  of  the  Judgment 
We  think  the  trial  court  has  found  on  the 
facts  of  the  case,  and  that  the  court's  find- 


ings are  founded  upon  the  facts  and  tbe 
pleadings  of  the  case,  and  that  the  Judgment 
should  be  sustained. 

Judgment  affirmed;   costs  awarded  to  re- 
spondent 

AIL8HIE,  a  J.,  and  SULLIVAN,  3^  con- 
cur. 


VALENTIN  T.   SARRETT. 
(Supreme  Court  of  Idaho.     Feb.  6,  1914.) 

1.  Pabtnebshzp  (I  83*)  —  Skevices  of  Pabi- 
NEB— Rights  Between  Pabtnebs. 

In  the  absence  of  a  contrary  contract  or 
nnderatanding,  each  party  to  a  partnersbip 
agreement  ia  expected  to  devote  his  time  and 
ability  to  the  buaineaa  of  Uie  partnership,  and 
neither  one  can  recover  from  the  other,  or  the 
partnership,  for  services  thus  performed,  nn- 
lesa  there  be  a  special  contract  to  that  effect 

[Ed.  Note.— For  other  cases,  see  Paitaer- 
ship.  Cent  Dig.  1 131;   Dec.  Dig.  t  83.*] 

2.  Pabtnebship    (i    327*)  —  AooouNnRO  - 

PUiADING— StTFFICIENCT. 

Where  one  partner  applies  for  the  appoint- 
ment of  a  receiver,  on  accounting  and  dissola- 
tion  of  partnership,  and  alleges  that  it  was  the 
partnership  agreement  that  each  part;  shoold 
put  in  bis  entire  time  and  energy  in  rnnmng 
and  handling  the  business,  and  the  defendant 
fails  to  appear  and  demur  or  answer,  held,  that 
such  allegation  is  sufficient  to  authorize  the  in- 
trodoction  of  evidence  to  show  such  an  agree- 
ment, and  to  charge  the  defendant  with  the 
services  of  the  plaintiff,  or  with  the  amonnt  ex- 
pended in  employing  a  servant  to  do  the  labor 
which  tbe  defendant  should  have  done. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  §S  76&-778;   Dec.  Dig.  §  827.*] 

3.  Pabtnebship    (§   327*)— Action    BrrwnN 

PABTNEBS — COMPLAINT---SnFFICIKNCT. 

Complaint  examined,  and  tield,  that  the  al- 
legations are  sufficient  to  authorize  the  one 
partner  to  charge  the  other  with  the  value  of 
his  services  for  the  time  he  failed  to  comply 
with  his  contract  and  give  his  services  and  tiine 
to  the  interests  of  the  partnersbip. 

[Ed.  Note.— For  other  cases,  see  Partaership, 
Cent.  Dig.  f|  769-778;   Dec  Dig.  S  327.*] 

Appeal  from  District  Goart,  Blng^n 
County;  J.  M.  Stevens,  Judge. 

Action  by  Pierre  Valentin  against  Jolai 
Sarrett  for  appointment  of  receiver,  account- 
ing, and  dissolution  of  partnersbip.  From 
Judgment  for  plalntlfl,  defendant  appeals- 
Affirmed. 

Higgins  &  Ambrose,  of  Mackay,  for  ai^el- 
lant  Hansbrough  &  Gagon,  of  Blackfoot, 
for  respondent 

AILSHIB,  C.  J.  This  action  was  institut- 
ed In  the  district  court,  praying  the  appoint- 
ment of  a  receiver  and  the  settling  of  part- 
nership accounts  and  dissolution  of  the  part- 
nership business  which  had  theretofore  ex- 
isted between  plaintiff  and  defendant  A 
receiver  was  appointed.  The  defendant  wl" 
is  appellant  in  this  court  failed  to  appear 
or  answer,  and  a  referee  was  thereafter  ap- 
pointed to  report  the  facts  together  with 
findings  and  conclusions  of  law.    After  hea^ 
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ng  the  proofs,  the  referee  reported  to  the 
ourt,  and  with  some  slight  corrections  the 
onrt  approved  the  findings  and  conclusions, 
nd  entered  a  decree  and  Judgment.  The 
iefendant  thereupon  appealed  from 'the  Jndg- 
aent  This  case  brings  up  the  judgment 
oil  alone,  and  does  not  Include  the  evidence 
aken  In  the  case. 

The  principal  and  essential  Question  pre- 
ented  on  which  it  Is  claimed  a  reversal  of 
be  Judgment  shoul'd  be  awarded  Is  the  con- 
Inslon  and  Judgment  of  the  court  In  charg 
Dg  up  the  app^ellant  with  wages  for  the 
Ime  he  failed  to  devote  to  the  partnership 
nsiness  during  the  existence  of  the  partner- 
hip. 

[1]  It  Is  contended  by  appellant  that,  in 
be  absence  of  a  contract  to  the  contrary, 
ach  party  to  a  partnership  agreement  Is 
xpected  to  give  his  time  and  labor  towards 
be  business  of  the  partnership,  and  that 
either  one  can  recover  from  the  other,  nor 
rom  the  partnership,  either  on  account  of 
erforming  more  valuable  services  for  the 
artnership,  or  because  of  performing  a 
reater  amount  or  longer  time  service  than 
be  other.  We  are  satisfied  that  the  legal 
ontention  made  by  the  appellant  is  correct 
he  rule  contended  for  is  stated  by  many 
uthoritles  which  counsel  cite,  and  partlcu- 
irly  in  section  770,  vol.  2,  Bates  on  Partner- 
bip,  as  follows :  "There  is  no  implied  con- 
ract  to  compensate  a  partner  who  does  a 
irger  share  of  the  work  of  the  concern  than 
is  copartners.  In  the  absence  of  a  contrary 
autract  or  understanding,  each  is  expected 
>  do  his  best  without  other  reward  than 
le  general  benefit.  It  can  seldom  be  sup- 
osed  that  each  one  will  be  as  valuable,  or 
s  skillful,  or  as  useful,  or  as  Industrious 
3  the  other.  The  diligent  partner's  remedy 
)r  a  failure  of  duty  by  the  other  is  to  ask 

dissolution;  but  the  law  cannot  measure 
le  unequal  services,  nor  settle  the  com- 
arative  value  of  each.  In  order  to  reward 
16  more  diligent" 

This  text  is  supported  by  many  autborl- 
es:  Galigher  v.  Ix)ckhart,  11  Mont  109, 
7  Paa  446;  Lindley  on  Partnerships  (8th 
Id.)  p.  454 ;  Insley  v.  Shire,  54  Kan.  793,  39 
ac.  713,  45  Am.  St  Rep.  308;  Folsom  t. 
larlette,  23  Nev.  450,  49  Pac.  39. 

In  Jones  v.  Marshall,  135  Pac.  841,  this 
aurt  held,  in  line  with  the  general  rule,  that 

surviving  partner  is  not  entitled  to  com- 
ensation  for  his  services  In  winding  up  the 
artnership  business,  except  in  peculiar  and 
peclal  cases.  The  same  doctrine  was  sug- 
ested  in  McElroy  v.  Whitney,  12  Idaho,  512, 
S  Pac.  349.  At  section  770  of  Bates  on 
artnership,  It  is  stated  that,  "where  one 
artner  left  the  business,  and  gave  It  al- 
lost  no  attention,  and  the  other  worked  hard 
t  it  for  over  20  years,  be  cannot  claim  com- 
ensatlon,  though  he  Is  the  managing  part- 
er  who  has  sole  superintendence  of  the 
nslnesa"  Pierce  v.  Scott,  37  Ark.  308; 
:andle  t.  Richardson,  63  Mtsa  178. 


[2,  3]  Turning  to  the  pleadings  in  the  case 
to  see  if  they  are  within  the  rule  of  law 
contended  for  by  appellant,  we  find  from  the 
complaint  that  It  is  alleged  that  the  plalnUft 
and  defendant  entered  Into  a  contract  and 
agreement  "to  purchase  a  band  of  sheep 
and  the  necessary  teams,  wagons,  and  equip- 
ment to  run  and  handle  the  same,  each  party 
to  advance  one-half  of  the  necessary  capital, 
and  put  in  his  entire  time  and  energy  in 
running  and  handling  the  same."  Again,  at 
paragraph  5,  we  find  tne  aUegation  that: 
"The  plalntlfr  has  devoted  his  entire  time 
and  energy  to  said  business,  and  has  herded 
and  cared  for  such  sheep,  and  In  every  way 
has  complied  with  every  part  of  his  agree- 
ment by  him  to  be  performed.  But,  notwith- 
standing this  fact,  said  defendant  has  whol- 
ly failed  to  perform  his  part  of  said  agree- 
ment," etc.  It  will  be  seen  from  the  fore- 
going allegation  that  the  complaint  charges 
that  it  was  agreed  that  each  party  should 
devote  his  entire  time  and  attention  to  the 
business  of  the  partnership.  It  must  also 
be  remembered  that  the  defendant  did  not 
demur  to  this  complaint  anu  that  it  stands 
confessed.  In  the  absence  of  any  demurrer 
or  objection  taken  to  the  pleading,  it  is  cer- 
tainly sufficient  to  charge  the  defendant  with 
having  agreed  to  devote  his  entire  time  to 
the  business  of  the  partnership,  and  to  Jus- 
tify the  admission  of  the  evidence  to  show 
that  he  had  failed  and  neglected  to  comply 
with  his  contract  Evidently  the  court  ad- 
mitted evidence  tending  to  establish  this 
allegation  of  the  complaint,  and  the  record 
discloses  the  finding  (No.  11)  to  the  effect 
that  the  plalnUfC  performed  work  and  serv- 
ices for  the  partnership  for  the  period  of 
15V^  months  of  the  value  of  $897.50,  and 
that  the  defendant  performed  work  and  serv- 
ices for  the  partnership  for  a  period  of  2 
months  in  1911  and  2  months  in  1912  of  the 
value  of  $260,  and  that  the  partnership  was 
under  the  necessity  of  employing  a  herder 
during  the  entire  period  of  15%  months,  for 
which  It  was  necessary  to  pay  $697.50. 

The  court  thereupon  concluded  that  the 
partnership  should  be  charged  with  the  en- 
tire value  of  services  performed  by  both 
plaintiff  and  defendant,  and  that  expended 
for  a  herder,  and  that  each  member  of  the 
partnership  should  be  charged  with  one-half 
of  that  sum. 

In  the  light  of  the  authorities  and  the 
condition  of  the  pleadings,  as  hereinbefore 
redted,  we  think  the  court  was  Justified  in 
reaching  the  conclusion  that  the  defendant 
was  chargeable  with  his  full  time  during 
the  existence  of  the  partnership.  It  is  also 
our  duty  to  assume.  In  the  absence  of  the 
evidence,  that  it  was  sufficient  to  Justify 
the  foregoing  findings. 

The  Judgment  must  be  affirmed,  and  it  is 
so  ordered.  Costs  awarded  in  favor  of  re- 
spondent 

SULLIVAN  and  STEWART,  JJ.,  ooncpr. 
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NOB  HILL  GAKAGE  &  AUTO  CO.  T. 

BAKDE  et  aL 

(Supreme  Court  of  Oregon.     Feb.   10,  1914.) 

Costs  (§  32*)— Pebsons  Entitled— Pre  vail- 
ing Pabtt. 

Under  L.  O.  L.  S  562.  (rfvinfr  the  plaintiff 

costs  under  certain   conditions,   where   plaintiff 

recovers  a  judgment  of  $269  in  a  law  action,  he 

is  entitled  to  costs. 
[Ed.  Note. — For  other  cases,  see  Costs,  Cent 

Dig.  §§  108-132;    Dec.  Dig.  i|  32.»] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn, 
Judge. 

Action  by  tbe  Nob  HiU  Garage  &  Auto 
Company  against  M.  Barde  and  another. 
From  the  judgment,  plaintiff  appeals.  Modi- 
fied. 

Alfred  P.  Dobson,  of  Portland,  for  appel- 
lant Glltner  &  Sewall  and  Edward  J.  Bra- 
zell,  all  of  Portland,  for  respondents. 

McBBIDB,  C.  J.  This  was  an  action  at 
law.  The  circuit  court  found  that  defend- 
ants were  indebted  to  plaintiff  in  the  sum 
of  $268,  and  rendered  Judgment  for  that 
sum,  bat  also  adjudged  that  each  party  pay 
its  own  costs.  In  an  action  at  law  costs  fol- 
low the  Judgment  as  a  matter  of  course.  K 
O.  L.  il  S62,  564. 

Let  a  Judgment  be  entered  in  favor  of 
plaintiff  for  $269,  and  for  its  costs  and  dis- 
bursements in  the  court  below  and  in  this 
court 

BEAN,  EAKIN,  and  McNARY,  JJ.,  concur. 


PILLSBURY  V.  McGABRY  et  aL 
(Supreme   Court   of   Oregon.     Feb.   10,   1914.) 

1.  Appeal  and  Eeboe  (|  442*)— Effect  of 
Appeal  —  Fobeclosube  —  Right  of  Pcb- 
CHASEB  to  Possession. 

The  rule  that  on  appeal  from  a  decree, 
when  a  proper  undertaldng  is  given,  a  purchaser 
can  take  no  proceedings  to  recover  possession 
of  the  premises  sold  under  the  decree  does  not 
apply  to  an  appeal  from'  an  order  denying  a 
writ  of  assistance  after  foreclosure  where  the 
decree  of  foreclosure  was  given  for  want  of  an 
apswer,  so  that  no  appeal  could  be  taken  tbere- 
firom  by  the  mortgagors  under  L.  O.  L.  §  549, 
excepting  from  the  judgments  and  decrees  from 
which  an  appeal  may  be  taken  those  for  want 
of  answer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2203;   Dec.  Dig.  1  442.»] 

2.  mobtgagbs  (§  544*)— fobeclosobe— rioht 
of  Pubchaseb  to  Possession— Wbit  op  As- 
sistance. 

L.  O.  L.  I  252,  gives  the  purchaser  of 
realty  on  execution  sale  until  a  resale  or  redemp- 
tion, and  a  redemptioner  until  another  re- 
demption, the  right  to  possession  except  in  case 
of  possession  by  a  tenant  under  an  unexpired 
lease.  Section  242  authorizes  recovery  by  the 
purchaser,  in  ease  of  eviction  in  consequence  of 
reversal,  of  the  price  pnid  from  the  plaintiff 
in  execution.  Section  423  requires  junior  lien- 
ors to  be  made  parties  to  foreclose  suits,  and 
authorizes  prior  lienors  to  be  made  defendants 
at   the  option  of  plaintiff,   or  under  order  of 


court.  Held,  that  a  purchaser,  on  torecloeare 
of  a  second  mortgage  liy  suit  in  which  the  prior 
mortgagee  is  not  made  a  party,  is  entitled  to 
invoke  a  writ  of  assistance  to  place  him  in  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1568-1577;   Dee.  Dig.  I  544.*] 

Appeal  from  Circuit  Court  Multnomah 
County;    W.  N.  Gatens,  Judge. 

Suit  by  Dennis  C.  Pillsbury,  administrator 
of  the  estate  of  Catherine  .A.  Coburn,  against 
Frankie  I.  McGarry  and  another.  From  an 
order  denying  a  writ  of  assistance  after  fore- 
closure of  mortgage,  plaintiff  appeals.  Re- 
versed, with  directions. 

Geo.  W.  Gearhart  and  Ben  Riesland,  both 
of  Portland,  for  appellant  Emmons  &  Em- 
mons &  Reid,  of  Portland,  for  respondents. 

MOORE,  J.  This  is  an  appeal  by  the 
plaintiff  from  an  order  denying  an  appUca- 
tton  for  a  writ  of  assistance.  The  facts  are 
that  Dennis  C.  Pillsbury,  as  administrator 
of  the  estate  of  Catherine  A.  Coburn,  deceas- 
ed, commenced  a  suit  in  the  circuit  court 
for  Multnomah  county,  Or.,  against  Frankie 
I.  McGarry  and  W.  B.  McGarry,  her  hus- 
band, to  foreclose  a  mortgage  which  tbey  bad 
executed  to  the  deceased  of  lot  4  In  block 
60,  Irvington,  in  the  city  of  Portland.  Mary 
L.  Farnam,  who  held  a  superior  mortgage  of 
the  same  real  property  which  had  been  exe- 
cuted to  her  by  the  defendants,  was  not 
made  a  party  to  the  suit  The  summons  and 
a  copy  of  the  complaint  therein  were  per- 
sonally served  in  that  county  by  the  sheriff 
thereof  upon  each  of  the  defendants,  who 
failing  to  appear  or  answer,  their  default 
was  entered  of  record,  and  a  decree  thereup- 
on was  rendered  against  them,  foreclosing 
the  lien  of  the  subordinate  mortgage,  and 
directing  a  sale  of  the  premises,  subject,  how- 
ever, to  the  statutory  right  of  redemption. 
The  decree  did  not  provide  that  upon  a  sale 
of  the  real  estate  the  purchaser  should  be 
put  in  possession  thereof.  Pursuant  to  the 
decree  and  an  order  of  sale  based  thereon, 
the  sheriff  of  that  county,  after  having  dul.T 
advertised  the  lot,  sold  it  in  the  manner 
prescribed  by  law  to  the  plaintiff,  who  was 
the  highest  and  best  bidder  therefor,  and  such 
officer  tbereuiwn  returned,  in  term  time, 
the  writ,  indorsing  thereon  a  statement  of 
the  things  which  he  had  done  in  compliance 
with  the  commands  thereof.  More  than  five 
days  thereafter,  and  in  wlilch  meantime  no 
objection  to  the  regularity  of  the  proceedings 
having  been  made  or  filed,  the  sale  was,  by 
order  of  the  court,  duly  confirmed.  After 
such  approval  of  the  price  was  made,  the 
plaintiff  moved  the  court  for  a  writ  of  assist- 
ance to  secure  possession  of  the  premises 
which  he  had  purchased,  supplementing  bis 
application  by  an  affidavit  detailing  the  facts 
in  substance  as  hereinbefore  set  forth,  and 
stating   that  upon  the  purchase  of  the  lot 
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tbe  sberlff  Issued  a  certificate  of  sale  to 
Mm,  and  that  he  was  then  the  owner  there- 
of; that  the  defendants  were  in  the  exclu- 
sive possession  of  the  real  property  describ- 
ed in  the  mortgage,  but  that  they  have  no  In- 
terest therein,  other  than  a  right  of  redemp- 
tion prescribed  by  law;  that  on  the  day 
preceding  the  application  herein  the  certlfl- 
cate  of  sale  referred  to  was  exhibited  to  de- 
fendants by  plaintiff's  agent,  who  thereupon 
demanded  of  them  the  possession  of  the  lot, 
but  they  refused  to  comply  therewith;  and 
that  plaintiff  is  entitled  to  the  writ  desired. 

A  counter  aflSdavit  was  also  filed,  denying 
that  the  defendants  had  no  Interest  In  the 
property,  except  the  statutory  right  of  re- 
demption, asserting  In  effect  that  they  were 
entitled  to  occupy  the  premises  until  the  su- 
perior mortgage  was  foreclosed,  and  a  sher- 
iff's deed  was  executed  to  the  purchaser  pur- 
suant to  the  decree  to  be  rendered  in  that 
suit,  and  that  no  default  had  occurred  in 
the  mortgage  given  to  Mary  A.  Famam. 

The  court,  considering  these  affidavits,  de- 
nied the  application  for  a  writ  of  assistance, 
and,  in  order  to  review  snch  action,  the 
cause  has  been  transferred  to  tills  court 
The  statute  regulating  the  right  of  occupan- 
cy of  real  property  disposed  of  by  a  sheriff 
pursuant  to  an  execution  or  order  of  sale 
based  on  a  judgment  or  a  decree  reads: 

"The  purchaser  from  the  day  of  sale,  un- 
til a  resale,  or  a  redemption,  and  a  redemp- 
tioner  from  the  .day  of  his  redemption  until 
another  redemption,  shall  be  entitled  to  the 
possession  of  the  property  purchased  or  re- 
deemed, unless  the  same  be  in  the  posses- 
sion of  a  tenant  holding  under  an  unexpired 
lease,  and  in  such  case,  shall  be  entitled  to 
receive  from  such  tenant  the  rents  or  the 
value  of  tbe  use  and  occupation  thereof  dur- 
ing the  same  period."    Section  252  L.  O.  L. 

"If  the  purchaser  of  real  property  sold  on 
execution,  or  his  successor  In  interest,  be 
evicted  therefrom  in  consequence  of  the  re- 
versal of  the  Judgment,  he  may  recover  the 
price  paid,  with  interest  and  the  costs  and 
disbursements  of  the  suit  by  which  he  was 
evicted,  from  the  plaintiff  in  the  writ  of  ex- 
ecution."    Section  242,  L.  O.  L. 

[1]  It  will  be  remembered  that  the  decree 
foreclosing  the  mortgage  executed  by  the  de- 
fendants to  Catherine  A.  Cobum  was  given 
for  want  of  an  answer,  and  no  appeal  there- 
from could  have  been  taken  by  the  mort- 
gagors. Id.  §  549.  This  l>elng  so,  the  rule 
adopted  by  this  court  has  no  application  that, 
where  the  appeal  is  from  the  decree  Itself, 
and  a  proper  undertaking  has  been  given,  the 
purchaser  of  the  premises  at  a  sale  thereof 
can  take  no  proceedings  to  recover  possession 


of  the  real  property  sold,  since  such  applica- 
tion for  the  enforcement  of  the  right  given 
by  the  statute  is  stayed  by  the  supersedeas. 
German  Savings  Society  v.  Kern,  42  Or.  532, 
70  Pac.  709. 

[2]  Any  person  having  a  lien  subsequent 
to  the  plaintiff  upon  the  same  property  or 
any  part  thereof  shall  be  made  a  defendant 
in  the  suit,  and  any  person  having  a  prior 
lien  may  be  made  fi  defendant  at  the  option 
of  the  plaintiff,  or  by  order  of  the  court 
when  deemed  necessary.  li.  O.  L.  }  423.  As 
Mary  L.  Farnam,  who  had  a  prior  lien  on 
the  premises,  was  not  made  a  party  defend- 
ant In  the  suit  to  foreclose  the  mortgage 
herein,  the  question  to  be  conddered,  by  rea- 
son thereof.  Is  whether  or  not  the  plaintiff 
is  precluded  from  asserting  the  right  thus 
given  by  the  statute! 

In  foreclosing  a  mortgage  upon  real  prop- 
erty, the  purpose  to  be  subserved  by  omit- 
ting prior  mortgagees  and  Judgment  credi- 
tors, and  including  all  subsequent  lien  claim- 
ants, is  to  enable  the  purchaser  upon  a  sale 
of  the  premises  under  the  decree,  If  he  se- 
cure a  sheriff's  deed,  to  be  subrogated  to 
tbe  rights  of  the  owners  of  tbe  land  and  of 
such  claimants.  When  the  title  and  liens 
of  such  parties  have  been  secured  and  ex- 
tinguished, the  purchaser  steps  into  their 
shoee,  and,  In  order  to  preserve  his  rights 
and  perfect  his  title,  he  must  pay  off  all 
prior  liens.  The  sheriff's  sale  herein  con- 
ferred upon  the  plaintiff  an  equitable  inter- 
est in  the  land  which  is  liable  to  be  extin- 
guished If  the  defendants,  as  the  present 
owners  of  the  fee,  redeeih  within  the  time 
limited  therefor  by  paying  the  sum  of  money 
required  for  that  purpose.  If  they  do  not 
discharge  tbe  debt,  the  plaintiff's  interest 
will  ripen  into  an  estate  in  fee  upon  the 
execution  of  the  sberlfTs  deed,  and.  If  be 
would  protect  such  legal  title,  it  will  be  in- 
cumbent upon  bim  to  secure  a  discharge  of 
the  superior  lien.  But  whether  he  does  so 
or  not,  since  he  purchased  tbe  premises  at 
the  sheritTs  sale,  and  secured  a  certificate 
thereof,  he  is  entitled  to  the  possession  of  the 
lot  until  ousted  therefrom  upon  another  sale 
of  tbe  real  property  pursuant  to  a  decree 
foreclosing  the  lien  of  tbe  prior  mortgage. 
Tbe  statute  expressly  confers  the  right  as- 
serted, and  the  remedy  Invoked  is  the  prop- 
er proceeding  for  the  occasion.  Hald  v. 
Day,  36  Or.  189,  59  Pac.  189;  German  Sav- 
ings Society  V.  Kern,  42  Or.  532,  70  Pac.  709. 

An  error  having  been  committed  In  deny- 
ing the  application,  the  decree  should  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  issue  tbe  required  writ,  and  It  la  so 
ordered. 
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PAULSON  T.  OREGON  SURETY  &  CASU- 

Al/ry  CO.  et  aL 

(Supreme  Court  of  Oregon.    Feb.  10,  1914.) 

1.  Judgment  (§  585*)  — Bab  to  Subsbqdeht 
Action— Matters  Included. 

A  decree  of  foreclosure  of  deeds  absolute 
in  form  ^ven  as  security  is  a  bar  to  a  subse- 
quent suit  by  the  defendants  to  charge  the 
plaintiffs  with  a  trust  in  the  property,  since 
that  contention  could  have  been  raised  in  the 
foreclosure  suit. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1062-1064, 1067.  1073, 1084, 1085, 
1092-1095,  1132;   Dec  Dig.  {  585.*] 

2.  MoBTOAGKS  (i  516*)— FoRBOLOSUMB— Right 
OF  Mortgagee  to  Purchase. 

Where  land  was  conveyed  by  deed  absolute 
in  form  with  a  collateral  agreement  that  the 
grantee  might  sell  and  apply  the  proceeds  to 
certain  obligations,  on  foreclosure  by  suit  the 
grantee  could  purchase  the  property. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  1618;  Dec  Dig.  {  516.*] 

3.  Mortgages  ({  292*)— Rights  of  Parties— 
Redehption  of  Prior  Mortgage. 

Where  plaintiff  conveyed  lands  subject  to 
a  mortgage  by  deed  absolute  in  form  intended 
as  security,  the  failure  of  the  grantee  to  re- 
deem the  first  mortgage,  by  reason  of  which 
the  premises  were  lost  on  foreclosure,  does  not 
give  the  plaintiff  any  ground  for  complaint. 

JBd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §|  762-771,  790;    Dec.  Dig.  |  292.*] 

Department  No.  2.  Appeal  from  Circuit 
Court,  Mnltnomata  County;  R.  O.  Morrow, 
Judge. 

Suit  by  A.  S.  Paulson  against  the  Oregon 
Surety  &  Casualty  Company  and  another. 
From  a  decree  for  defendants,  plaintiff  ap- 
peals.   AtUrmed. 

This  is  a  suit  to  declare  a  trust,  and  for  an 
accounting.  From  a  decree  In  favor  of  de- 
fendants, plaintiff  appeals. 

Abont  November,  1909,  plaintiff,  a  con- 
tractor and  builder  of  Portland,  Or.,  owned 
three  lots  situated  respectively  on  East  Twen- 
ty-Third, East  Sixteenth,  and  East  Four- 
teenth streets.  There  was  a  completed  dwell- 
ing bouse  on  the  Twenty-Third  street  lot,  one 
partially  finished  on  i<ourteeuth  street,  and 
the  plaintiff  was  about  to  commence  the  erec- 
tion of  a  re.sldence  on  Sixteenth  street  Prior 
to  that  time  the  Union  Guarantee  Associa- 
tion, whose  business  it  was  to  issue  Indemnity 
bonds,  had  Issued  its  bond  to  one  May  Var- 
wig,  who  held  a  mortgage  on  the  Sixteenth 
street  property  for  $3,500,  binding  itself  to 
5:ee  that  said  dwelling  house  was  erected,  and 
to  keep  the  same  free  from  liens  on  account 
of  the  cost  of  the  construction  thereof;  and 
had  also  issued  a  similar  bond  to  one  Henry 
Roberts,  who  held  a  mortgage  of  $3,750  on 
the  Fourteenth  street  proi)erty.  On  or  about 
the  ISth  of  November,  1909,  plaintiff  was  un- 
able to  proceed  farther  with  the  erection  of 
the  dwelling  house  on  Sixteenth  street  for 
lack  of  funds,  and  about  $1,200  for  labor  and 
material  had  accumulated  against  such  prop- 
erty. At  this  time  the  Union  Guarantee  As- 
sociation entered   into   an  agreement   with 


plaintiff  by  the  terms  of  which  tbe  latter 
agreed  to  deed  to  the  former  all  the  said 
properties,  and  the  association  promised  to 
advance  the  money  necessary  to  complete 
the  dwelling  houses  on  the  Fourteenth  and 
Sixteenth  street  properties.  It  was  under- 
stood between  the  parties  that  the  UnlOD 
Guarantee  Association  should  have  the  riglit 
at  any  time  to  sell  any  or  all  the  said  prop- 
erties and  apply  the  proceeds  thereof  In 
payment  of  the  advances  made  by  such  com- 
pany to  plaintiff,  and  pay  all  other  debts  that 
might  be  incurred  by  him  in  the  constraction 
of  the  buildings,  the  snrplus.  If  any,  to  be 
paid  to  plaintiff;  and  the  balance  of  the 
property.  If  any,  reconveyed  to  him  after  bis 
Indebtedness  had  been  paid.  It  was  also  un- 
derstood that  plaintiff  should  have  posses- 
sion of  the  properties  during  the  life  of  the 
contract  Pursuant  to  this  agreement,  oo 
the  12th  day  of  November,  1909,  plaintitC  ex- 
ecuted and  delivered  to  the  Union  Guarantee 
Association  a  deed  of  conveyance  of  all  the 
real  properties  above  mentioned.  On  the  21st 
day  of  December,  1909,  he  conveyed  to  said 
company  an  80-acre  tract  of  land  in  Mult- 
nomah county,  near  Burlington,  on  wbidi 
there  was  a  mortgage  of  $4,000.  Prior  to  this 
time,  to  wit,  September  24,  1908,  plaintiff  exr 
ecuted  and  delivered  to  the  company  a  deed 
of  conveyance  to  certain  lands  in  block  1. 
subdivision  of  Alnsworth  tract,  for  the  pur- 
pose of  indemnifying  said  company  against 
loss  on  account  of  the  Issuance  of  its  bond  to 
certain  mortgagees  who  held  mortgages  on 
said  property,  against  loss  on  account  of  the 
construction  thereon  of  two  dwelling  houses 
by  plaintiff.  It  was  agreed  between  the  par- 
ties that  this  property  should  stand  as  secu- 
rity to  the  company  after  the  houses  were 
completed,  without  loss  to  the  latter.  About 
December,  1909,  the  defendant  Oregon  Sure- 
ty &  Casualty  Company  was  organized,  for 
tile  purpose  of  taking  over  part  of  the  assets 
and  obligations  of  the  Union  Guarantee  As- 
sociation, which  executed  and  delivered  to 
the  above  company  a  quitclaim  deed  to  all  tbe 
properties  above  described  except  the  Twen- 
ty-Third street  property,  which  had  been  sold 
prior  thereto  to  one  Chester  Deering.  The 
Oregon  Surety  &  Casualty  Company  assumed 
all  the  duties  and  obligations  of  the  IToion 
Guarantee  Association  under  the  agreement 
with  plaintiff.  On  or  about  the  19th  day  of 
April,  1910,  the  first  Installment  of  taterest 
on  the  Varwlg  mortgage  being  In  default  the 
surety  company  took  an  assignment  thereof 
from  Varwlg,  and  also  took  over  the  Roberts' 
mortgage.  Thereafter  the  surety  company  In- 
stituted a  suit  In  the  circuit  court  of  the 
state  of  Oregon  for  Multnomah  county,  as  as- 
signee, of  said  Varwlg  and  Roberts'  mort- 
gages to  foreclose  the  same,  and  also  for  a 
decree  for  all  moneys  advanced  by  both  of 
said  defendants  to  plaintiff  In  the  construction 
of  the  houses,  amounting  to  about  $6,000. 
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Thereafter  the  conrt  entered  a  decree  declar- 
ing the  plaintiff  Indebted  to  the  Oregon  Surety 
&  Casualty  Company  on  account  of  said  mort- 
gages and  for  moneys  advanced  In  the  con- 
struction and  completion  of  the  buildings, 
with  Interest  and  charges  amounting  to 
716,532.40,  and  decreed  that  said  property  be 
sold  in  satisfaction  thereof.  An  execution 
was  Issued  against  all  the  real  estate  except 
the  Burlington  lands,  and  about  May  9,  1011, 
was  sold  at  public  auction.  The  Oregon  Sure- 
ty &  Casualty  Company  being  the  highest 
bidder,  the  property  was  sold  to  it  for  the 
sum  of  |16,83S.20,  and  a  certificate  of  sale 
was  Issued  therefor.  In  due  time  the  sale 
was  confirmed  by  order  of  the  court  On 
June  17,  1911,  the  Oregon  Surety  &  Casualty 
Company  instituted  an  action  in  ejectment 
against  the  plaintiff  to  obtain  the  possession 
of  the  Sixteenth  street  property.  Paulson 
tiled  a  complaint  in  equity  in  the  nature  of 
a  cross-bill  alleging  that  the  property  in- 
volved was  held  in  trust  by  the  defendant 
companies,  claiming  a  violation  of  the  trust 
agreement,  and  asking  that  a  trust  be  declar- 
ed, and  for  an  accQuntUig.  He  asserted, 
among  other  things,  that  the  defendant  Ore- 
gon Surety  &  Casualty  Company  bad  no 
right  to  purchase  the  real  estate  at  the  sale 
under  the  foreclosure  proceedings.  The  de- 
fendant answered  denying  many  of  the  al- 
legations  of  the  complaint  and  pleading  the 
decree  of  the  circuit  court  in  the  foreclosure 
proceedings  as  a  bar  to  this  suit.  The  reply 
admitted  the  findings  of  fact,  conclusions  of 
law,  and  decree,  the  certificate  of  sale,  and 
order  confirming  the  same  in  the  foreclosure 
suit,  as  alleged  In  the  answer  of  the  defend- 
ant Oregon  Surety  &  Casualty  Company. 

Claude  Strahan  and  Frank  Schlegel,  both 
of  Portland,  for  appellant.  S.  C.  Spencer,  of 
Portland  (Wilbur,  Spencer  &  Dibble,  of  Port- 
land, on  the  brief),  for  respondents. 

BBAN,  3.  (after  stating  the  facts  as  above). 
[1]  The  several  deeds  from  plaintiff  to  de- 
fendant Union  Guarantee  Association,  while 
absolute  in  form,  were  given  as  security  and 
were  in  effect  mortgages.  They  were  at  all 
'  times  recognized  and  treated  by  both  defend- 
ants as  such.  When  the  deeds  were  executed, 
certificates  were  Issued  to  plaintiff  to  the  ef- 
fect that  the  title  to  the  real  estate  was  held 
by  the  company  to  Indemnify  it  from  all  loss 
on  account  of  the  bond  issued,  and  for  the 
money  advanced  and  to  be  advanced.  The 
proceedings  in  the  foreclosure  suit  are  set 
forth  in  defendants'  answer.  The  conditions 
upon  which  the  money  was  advanced  to  plain- 
tiff, the  mortgages  assigned  to  defendant,  the 
deeds  executed  as  mortgages  (except  the  deed 
of  the  Burlington  property),  and  the  amount 
due  to  plaintiff,  were  all  directly  involved  in 
that  suit,  and  were  Judicially  passed  upon 
and  determined  upon  the  merits  after  proper 
hearing. 

It  was  incumbent  upon  Paulson  to  set  up  In 


an  answer  in  the  foreclosure  suit  any  claim 
that  he  might  have  to  the  effect  that  the 
agreement  in  regard  to  the  deeds  was  In  any 
manner  different  from  that  set  forth  In  the 
foreclosure  suit,  and  any  and  all  matters  re- 
lating to  the  deeds  and  mortgages  up  to  that 
time,  if  he  desired  to  have  the  same  litigated. 

The  rule  is  well  settled  that  a  party  can- 
not relltlgate  matters  which  he  might  have 
interposed,  but  failed  to  do.  In  a  former  ac- 
tion between  the  same  parties  or  their  privies 
in  reference  to  the  same  subject-matter.  Ho- 
venden  v.  Knott,  12  Or.  267,  269,  7  Pac.  30 ; 
NeU  V.  Tolman,  12  Or.  289,  293,  294,  7  Pac. 
103;  MorriU  v.  MorrUl,  20  Or.  96,  25  Pac. 
362,  11  L.  R.  A.  155,  23  Am.  St.  Rep.  95;  Fin- 
ley  V.  Houser,  22  Or.  562,  30  Paa  494 ;  Hack- 
worth  V.  ZoUars,  30  Iowa,  433;  2  Black  on 
Judgments  (2d  Ed.)  |  504  et  seq. 

A  Judgment  is  final  and  conclusive  upon 
the  parties,  not  only  as  to  the  matter  actu- 
ally determined,  but  as  to  every  other  mat- 
ter which  the  parties  might  have  litigated 
and  had  decided  as  incident  to  or  essentially 
connected  with  the  subject-matter  of  the  liti- 
gation, within  the  purview  of  the  original  ac- 
tion. Jordan  v.  Van  Epps,  86  N.  T.  427; 
Barrett  v.  Falling,  8  Or.  152. 

AU  the  matters  which  the  plaintiff  seeks  to 
have  adjudicated  which  occurred  up  to  the 
time  of  the  determination  of  the  foreclosure 
suit  might  have  been  litigated  In  the  former 
suit  The  title  to  this  real  estate  was  involv- 
ed in  the  foreclosure  suit  and  If  the  defend- 
ants held  it  in  trust  for  plaintiff  that  de- 
fense should  have  been  made  by  Paulson  at 
that  time.  Not  having  made  such  defense,  he 
la  estopped  from  making  it  now.  The  trial 
court  found  that  these  matters  had  been  liti- 
gated In  the  former  suit.  This  conclusion 
disposes  of  the  main  question  in  this  case. 

[2]  It  is  further  contended,  however,  by 
plaintiff  that  the  defendant  Oregon  Surety 
&  Casualty  Company  had  no  right  to  pur- 
chase the  real  estate  Involved  at  the  foreclo- 
sure sale.  Where  a  sale  is  made  by  Judicial 
process,  there  is  usually  no  restraint  upon 
the  purchase  of  property  by  the  mortgage 
creditor.  The  sale  in  such  case  Is  made  by 
the  sheriff  or  other  officer  appointed  by  the 
court  or  designated  by  law,  and  the  creditor 
is  not  himself  the  seller.  The  case  is  Just 
the  same  as  that  upon  the  sale  on  an  ordi- 
nary execution  at  which  the  Judgment  credi- 
tor has  full  liberty  to  buy.  2  Jones  on  Mort- 
gages (6th  Ed.)  :§  1635,  1882. 

It  is  plaintiff's  contention  that  the  defend- 
ant had  the  power  to  sell  according  to  the  ar- 
rangement relating  to  the  deeds  given  as 
mortgages.  However  that  may  be,  it  Is  clear 
that  the  sale  was  not  made  by  virtue  of  such 
authority,  but  in  a  regular  foreclosure  sale 
by  an  officer  of  the  court  PlalntlflTs  remedy 
was  to  redeem  the  property  from  the  sale. 

[3]  He  also  complains  that  the  Burlington 
acreage  was  lost  through  failure  of  the  de- 
fendants to  redeem  the  mortgage  of  $4,000 
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thereon.  It  apears  from  the  evidence  that 
the  representative  of  the  defendant  Oregon 
Surety  &  Casnalty  Company,  after  making 
an  investigation  as  to  the  value  of  this 
property,  informed  the  plaintiff  that  it  was 
not  worth  the  amount  of  the  first  mortgage 
and  that  the  company  would  have  nothing 
to  do  with  it;  that  the  plaintiff  could  do 
anything  he  saw  fit  in  regard  to  It.  The  com- 
pany by  taking  the  deed  of  the  Burlington 
property,  which  was  in  effect  a  second  mort- 
gage, did  not  assume  the  payment  of  the  first 
mortgage,  and  under  the  circumstances  dis- 
closed by  the  evidence  plaintiff  has  no  rea- 
son to  complain. 

The  decree  of  the  lower  court  will  there- 
fore be  affirmed. 

EAKIN,  McNARY,  and  MOORB,  JJ.,  con- 
cur. 


Wir^LIAMSON  et  ux.  v.  ROBERTS. 
(Supreme  Cnurt  of  Oregon.     Feb.  10,  1914.) 

1.  JTjnoMENT  (I  713*)  —  Conclusiveness  — 
Mattebs  Concluded. 

In  a  suit  for  accounting  under  an  agree- 
ment whereby  the  plaintiffs  had  delivered  to  de- 
fendant the  output  of  hops  on  land  which  they 
had  purchased,  but  the  leeal  title  of  which  the 
defendant  held,  the  proceeds  of  the  hops  to  be 
applied  to  the  repayment  of  advances  made  by 
defendant,  a  decree  of  foreclosure  of  a  mort- 
gage given  by  defendant  on  the  land,  in  a  suit 
to  which  the  plaintiffs  were  parties,  but  in  which 
no  issues  were  determined  between  the  present 
plaintiffs  and  defendant,  is  not  an  estoppel  to 
the  maintenance  of  the  suit  for  accounting. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1063,  1066,  1099.  1234-1237,  1239, 
1241,  1247;   Dec.  Dig.  !  713.*] 

2.  Estoppel  (§  90*)— Equitable  Estoppel- 
Acquiescence. 

Under  an  agreement  by  which  plaintiffs  de- 
livered bops  to  defendant,  the  proceeds  of  which 
were  to  apply  on  the  repayment  of  advances 
made  by  defendant  to  plaintiffs,  the  fact  that 
the  plaintiffs  had  access  to  the  defendant's 
books  of  accounting  and  knowledge  of  the  dis- 
tribution of  the  hops,  and  acquiesced  therein, 
does  not  estop  them  from  maintaining  a  suit 
for  accounting  in  the  absence  of  a  showing  that 
defendant  acted  on  some  representation  of 
plaintiffs  to  bis  injury. 

[Ed.    Note.— For    other   cases,   see    Estoppel, 
Cent.  Dig.  §|  242-244,  24&-25C;    Dec.  Dig.  | 
90.*] 
8.  Payment  (J  30*)— Biohts  of  Fabties. 

Where  plaintiffs  delivered  hops  to  defend- 
ant to  apply  on  the  repayment  of  advances  made 
by  defendant,  he  should  credit  plaintiffs  with 
the  value  of  the  hops  at  a  time  when  plaintiffs 
urged  their  sale,  and  not  merely  with  a  less 
value  at  which  they  were  subsequently  sold. 

(Ed.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  $S  4,  34,  35 ;  Dec.  Dig.  S  30.*J 

Department  2.  Appeal  from  Circuit  Court, 
Marion  County;  Wm.  Galloway,  Judge. 

Suit  of  L.  A.  Williamson  and  wife  against 
A.  C.  Roberts.  From  a  decree  for  plaintiffs, 
defendant  appeals.     Modified. 

John  H.  McNary,  of  Salem  (C.  L.  McNary, 
of  Salem,  on  the  brief),  for  appellant  O. 
M.  Inman,  of  Salem,  for  respondents. 


EAKIN,  3.  This  Is  a  suit  for  an  account- 
ing. The  plaintiffs  contracted  for  the  pur- 
chase from  one  Emmett  of  a  tract  of  land 
containing  13.5  acres  for  the  price  of  $540, 
and  in  the  fall  of  1902  paid  thereon  $100 
and  interest  They  allege  that  In  Febmary, 
1904,  they  contracted  to  purchase  an  ad- 
joining 13  acres  from  the  said  Emmett  at  the 
price  of  $55  an  acre ;  that  they  are  husband 
and  wife,  and  that  defendant  is  the  father 
of  the  plaintiff  Nettle  Williamson;  that 
plaintiffs  had  made  default  in  payment  on 
the  purchase  prlt»  of  the  first  tract  of  land, 
and  Roberts  gave  them  the  money  on  Febru- 
ary 12,  1904,  to  pay  the  interest  then  in  de- 
fault, amounting  to  $148.60,  and  offered  to 
pay  the  balance  on  the  purchase  price  of 
that  tract,  which  he  did  on  Febmary  15, 
1904;  that  he  offered  to  and  did  purchase 
for  the  plaintiffs  the  adjoining  13  acres  at 
the  price  of  $715,  on  condition  that  the 
plaintiffs  would  repay  such  advances  witb 
Interest  at  8  per  cent  per  annum,  taking  the 
title  to  both  tracts  in  his  own  name  as  se- 
curity for  the  sum  so  advanced ;  that  he  also 
agreed  to  advance  to  the  plaintiffs  money  to 
plant  and  care  for  a  hopyard  thereon;  that 
plaintiffs  entered  into  the  possession  of  the 
second  tract,  also,  and  worked  and  Improved 
both  tracts,  set  out  a  hopyard,  cultivated, 
wired,  and  cared  for  it,  improving  the  house 
and  bam,  built  other  outbuildings  and  fenc- 
es, resided  thereon  until  November,  1910, 
and,  as  agreed,  delivered  the  hop  crop  each 
year  to  the  defendant,  the  proceeds  of  which 
were  to  be  applied  in  payment  upon  the 
money  advanced  by  the  defendant  for  the 
care  of  the  crop  and  upon  the  purchase  price 
of  the  land;  that  in  the  meantime  the  de- 
fendant mortgaged  the  land  to  lAdd  &  Bush 
to  secure  the  repayment  of  a  loan  obtaiaed 
by  him  from  said  Ladd  &  Bush ;  that  there- 
after Ladd  &  Bush  brought  suit  to  foreclose 
said  mortgage  against  the  said  Roberts  and 
Williamson  and  wife,  in  which  a  decree  was 
rendered  on  June  26,  1909,  and  the  said  land 
was  thereafter  sold  upon  execution  Issued 
thereon  to  Ladd  &  Bush  for  the  sum  of  |3,- 
925. 

[1]  By  the  answer  the  defendant  pleads  In 
estoppel  the  said  proceedings  in  the  fore- 
closure suit,  in  which  plaintiffs  Williamson 
and  wife  answered,  setting  up  their  equity 
in  the  land  and  notice  thereof  to  Ladd  A 
Bush  at  the  time  they  took  the  mortgage 
thereon,  and  that  whatever  interest  they 
acquired  thereby  was  subsequent  and  sub- 
ject to  the  equities  of  Williamson  and  wife. 
No  issues  were  tendered  in  that  suit  between 
Williamson  and  wife  and  the  defendant, 
Boberts.  The  only  Issues  were  between 
Ladd  &  Bush  and  the  Williamsons,  to  which 
no  controversy  was  suggested  or  could  hare 
been  adjudicated  between  the  defendants,  as 
such  a  controversy  could  not  be  a  counte^ 
claim  in  an  equity  proceeding.    See  Temple- 
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ton  v.  Cook,  138  Paa  230,  recenUy  decided. 
Tbe  decree  In  that  case  is  not  an  estoppel 
against  tbe  Williamsons  In  this. ' 

[2]  The  third  defense  is  pleaded  aa  an  es- 
toppel, namely:  That  plaintiffs  had  access 
to  defendant's  books  of  account  and  knowl- 
edge of  the  disposition  of  tbe  hops,  and  ac- 
quiesced therein.  This  does  not  contain  the 
elements  of  an  estoppel  as  showing  that  de- 
fendant acted  upon  some  representation  of 
Williamson  to  his  injury,  although  the  facta 
recited  therein,  if  proved,  may  be  competent 
eTidence  upon  the  accounting.  Plaintiffs, 
not  being  estopped  by  tbe  adjudication  In 
tbe  foreclosure  case,  were  entitled  to  an  ac- 
counting, as  shown  by  defendant's  own  tes- 
timony, and  there  was  no  error  in  the 
order  requiring  tbe  accounting. 

Neither  tbe  findings  of  the  trial  court  in 
regard  thereto  nor  any  statement  of  the  ac- 
count is  contained  In  the  record  or  in  the 
briefs.  Tbe  evidence  is  very  indefinite  as  to 
what  items  of  the  account  ate  controverted. 
No  definite  dates  or  figures  ore  given  except 
in  defendant's  Journal  (exhibit  4),  other  than 
as  to  tbe  price  of  the  crop  for  the  year  1906. 
Defendant's  book  shows  there  was  a  balance 
due  him  from  tbe  Williamsons  of  $468.07  on 
April  22,  1906,  for  advances  made  in  tbe 
year  1905,  over  and  above  the  value  of  the 
hops  for  that  year,  and  during  the  year  1907 
defendant  advanced  to  plaintiffs,  in  excess  of 
the  amount  received  for  the  1907  crop,  $139.47. 
We  accept  these  figures  as  correct  On  Feb- 
ruary 12,  1904,  defendant  advanced  to  plain- 
tiffs to  pay  Interest  to  Emmett  $148.60,  and 
on  February  15,  1904,  paid  tbe  balance  due 
Emmett  on  the  first  tract  of  land,  $540.  On 
March  11,  1904,  he  paid  to  Emmett  the  price 
of  tbe  second  tract,  $715. 

[3]  As  to  the  sale  of  the  bop  crop  of  1906, 
defendant  testifies  that  the  hops  were  not 
cured  and  baled  in  time  for  sale  on  tbe  early 
market  in  October,  and  that  the  price  was 
going  down  at  that  time.  He  admits  that 
plaintiffs  wanted  him  to  sell  at  15  cents, 
which  it  appears  could  have  been  obtained 
prior  to  November  15th,  and  defendant 
agreed  to  sell  at  that  price,  but  says  that  the 
best  offer  b^  could  get  was  12  ^^  cents,  that 
the  price  continued  thereafter  to  drop  until 
it  reached  0  cents,  and  that  be  finally  ac- 
cepted an  offer  of  914  cents.  Plaintiff  L.  A. 
Williamson  testified  that  he  started  to  bale 
the  1906  hops  in  the  last  of  September,  and 
says  the  price  at  that  time  was  15%  cents; 
that  Roberts  wanted  to  hold  for  20  cents, 
and  asked  him  if  he  would  take  15  cents,  and 
he  said,  "Yes;  sell  for  what  you  can  get" 
This  was  on  the  2d  of  November.  Lach- 
mnnd,  who  was  a  hop  dealer,  testified  that 
from  October  i5th  to  November  15tb  the 
market  price  was  about  15  to  15%  cents; 
that  at  that  time  the  hop  market  was  very 
active.  Livesley,  also  a  dealer,  testified 
that  during  the  same  i)erlod  the  price  was 
15  cents.    It  appears  that  Lachmund  bought 


the  hops  at  Q^,  cents  in  February,  1907.  As 
defendant  received  the  hops,  and  was  to 
sell  them  and  credit  the  amount  on  the  Wil- 
Ilamsons'  debt  to  him,  and  plaintiff  having 
urged  him  to  sell  about  the  Ist  of  November, 
he  should  credit  the  amount  of  tbe  value  of 
tbe  bops  at  that  time  on  plaintiffs'  debt 
Without  mentioning  all  tbe  items  of  tbe 
Roberts'  account,  as  shown  by  his  journal, 
which  are  not  spedflcally  disputed,  and  tak- 
ing the  balances  shown  to  be  due  him,  with 
interest  to  the  date  of  tbe  sale  of  the  land, 
November  21,  1910,  and  the  item  of  the  1906 
crop,  tbe  account  would  stand  as  follows: 

Roberts  In  Account  with  WtUlunaona,  Dr. 
1906. 
Nov.  16.    To  lO.nO  pounds  hops  M 

IS  cents 11,501  60 

Less  adrances  made   for 

crop  927  09 

t  BT4  fl 

Interest   from   November  15,  1906, 

to  November  n,  1910 184  73 

ItlO. 
Not.  2L    To  proceeds  sale  ot  land 6,966  00 

|4.n4M 

Contra,  Or. 
1906. 
Apr.  22.    Br  advances  In  190S  In  excess  of 

crop    »  46807 

Interest  to  November  21,  1910 1T2  84 

1908. 
Jan.  10.    Bj  advances  In  1907  In  excess  o< 

crop    •    119  47 

Interest  on  same 24  17 

1904. 
Feb.  12.    To  check  advanced  to  pay  Inter- 
est to  Emmett 148  60 

Interest  on  same 88  21 

1904. 
Feb.  16.    By   amount  on   the   first  tract  ot 

land    440  00 

Interest  on  same 246  40 

Mar.  11.    By  amount  paid  on  second  tract..       716  00 
Interest  on  same 878  24 

12,820  47 

Balance  due  Williamsons  November 

21,   1910   $1.902  76 

Interest  to  February  9, 1914 487  10 

82.889  86 

— which  is  the  amount  for  which  defendant 
is  Indebted  to  tbe  plaintiffs. 

The  decree  of  the  circuit  court  will  be 
modified  accordingly. 

,McBRIDE,  C.  J.,  and  BEAN,  J.,  concur. 
McNAKY,  J.,  not  sitting. 


CASCIATO  et  al.  v.  J4ASON.  t 
(Supreme  Court  of  Oregon.    Feb.  10,  1914.) 
1.  Contracts  (i  322»)— Actions— AninesiBiL- 

ITY  OF  Evidence. 

In  an  action  for  the  balance  of  price  for 
labor  in  KradioK  a  street,  the  testimony  of  a 
witness  for  plamtiffs  that  they  had  about  15 
teams  and  20  men  on  the  work  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  gg  1306.  1307,  1339,  1347,  1348, 
14a5,  1402,  15.S4-1542,  1754,  1766,  1772,  1801, 
1S02,  1S04-180S,  1815,  1816;  Dec.  Dig.  i  322.*] 
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2.  CoKTBACTs  (I  322*)— Actions— ADiassiBiL- 
ITT  OF  Evidence. 

In  an  action  for  labor  in  grading  streets, 
testimony  by  plaintiff  as  to  the  balance  due 
him  on  the  estimates  made  was  competent. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Die.  K  1306,  1307,  1339,  1347,  1348, 
1465,  1492,  15.34^1542,  1754,  1768,  1772,  1801. 
1802,  1801-1808,  1816,  1816;  Dec.  Dig.  | 
322.*] 

3.  Etiderce  (g  463*)— Pabox.  Evidence  Af- 
HK^TINO  WBiiiNoa— ADinssiBUJTT. 

In  an  action  for  the  balance  of  price  due 
for  labor  in  grading  city  streets,  testimony  as 
to  how  contracts  are  carried  on  not  only  in 
this  case  but  generally  as  to  roughing  out,  and 
when  they  do  the  next  work,  was  properly  ex- 
duded  on  the  ground  that  the  contract  was  not 
ambiguous,  and  the  evidence  was  not  admissible 
to  construe  it. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §g  2140-2143;   Dec.  Dig.  |  463.*] 

4.  CONTKAOIS     (f     322*)— AonONS— ADIOSSI- 

BUJTT  OF  Evidence. 

In  an  action  for  the  balance  of  price  dne 
for  labor  in  grading  streets,  testimony  of  the 
engineer  in  charge  of  the  work  on  cross-exami- 
nation that  the  plaintiffs  and  other  men  were 
not  asked  to  do  anything  diat  they  declined  to 
do  was  admissible. 

[Ed.  Note. — ^For  other  cases,  see  Contracts, 
Cent  Dig.  K  1306, 1307, 1339,  1347, 1348,  1465, 
1492,  1634-1642,  1764,  1768,  1772,  1801,  1802, 
1804-1808,  1816,  1816;   Dec.  Dig.  g  322.*] 

5.  Afpxai.  and  Ebbob  (g  1033*)— Habiclebs 
Bbbob  —  Decision  Favobable  to  Appel- 
lant. 

N<t  error  can  be  predicated  on  a  decision 
favorable  to  the  appellant  on  an  objection  to 
evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  4052-4062;  Dec.  Dig.  g 
1033.*] 

6.  Appeal  and  Ebbob  (g  1033*)  —  Habkless 
Ebbob  —  Decision  Favobable  to  Appel- 
lant. 

The  defendant  cannot  complain  on  appeal 
if  the  decision  of  the  jury  against  him  was  not 
as  much  in  amount  as  it  might  have  been. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  4052-4062;  Dec.  Dig.  g 
1033.*] 

7.  Appeal  and  Ebbob  (g  1001*)  —  Review — 
Questions  of  Fact— Verdict. 

Const  art.  7,  S  3,  providing  that  the  right 
of  trial  by  ^ury  shall  be  preserved,  that  no  fact 
tried  by  a  }ury  shall  be  otherwise  re-examined 
unless  the  court  can  affirmatively  say  there  is 
no  evidence  to  support  the  verdict  that,  till 
otherwise  provided  by  law,  either  party  to  an 
appeal  may  have  attached  to  the  bill  of  ex- 
ceptions the  whole  testimony,  and  that  if  the 
Supreme  Court  can  determine  what  judgment 
should  have  been  rendered  it  shall  direct  such 
judgment  does  not  authorize  the  Supreme 
Court,  where  the  evidence  supports  the  ver- 
dict, to  retry  the  case  and  reach  a  conclusion 
of  fact  different  from  the  verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  gg  W22,  3928-3934;  Dec  Dig, 
g  1001.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn,  Judge. 

Action  by  N.  Casciato  and  another  against 
Archie  Mason.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

The  substance  of  the  plaintiffs'  complaint 
is  that  they  performed  certain  labor  in  grad- 


ing some  streets  in  the  city  of  Portland  for 
the  defendant,  in  doing  which  they  moved 
23,746  yards  of  earth  at  a  contract  price  of 
20  cents  per  cubic  yard,  amounting  in  all  to 
$4,749.20,  of  which  only  $3,08a70  have  been 
paid,  leaving  a  balance  of  $1,660.50.  Some- 
thing is  said  in  the  complaint  about  $710.66 
of  this  amount  being  retained  by  the  defend- 
ant as  security  for  the  completion  of  the 
work;  but  in  the  state  of  the  record  that 
question  is  immaterial.  The  substance  of  the 
defense  is  that  the  plaintiffs  did  not  perform 
the  contract  under  which  the  work  was  done, 
so  tliat  the  defendant  was  compelled  to  and 
did  expend  for  the  completion  of  the  work, 
as  required,  a  much  larger  sum  than  would 
have  been  due  to  the  plalntifts  had  they  per- 
formed their  contract  as  agreed.  The  new 
matter  of  the  answer  was  traversed  by  the 
reply.  A  Jnry  trial  resulted  in  a  verdict  In 
favor  of  the  plaintiffs  in  the  sum  of  $1,071. 
From  Judgment  thereon  in  favor  of  the  plain- 
tiffs, the  defendant  appeals. 

James  N.  Davis,  of  Portland,  for  appellant 
J.  W.  Westbrook,  of  Portland  (Westbrook  k 
Westbrook,  of  Portland,  on  the  brief),  for 
respondenta 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  bill  of  exceptions  contains  five 
assignments  of  error  which  are  here  consid- 
ered seriate : 

[1]  1.  A  witness  for  plaintiffs  was  asked 
this  question:  "About  how  many  teams  and 
men  did  you  have  on  that  work?"  He  an- 
swered: "Oh,  abont  16  teams  and  20  men." 
This  testimony  was  objected  to  by  defendant 
on  the  ground  that  it  was  immaterial,  bat 
the  objection  was  overruled.  It  is  not  ap- 
parent under  the  issues  that  any  error  was 
committed  in  this  ruling.  It  was  apropos  to 
the  description  of  the  work  done  by  the 
plaintiffs. 

[2]  2.  Error  Is  predicated  on  the  q-nestion 
asked  of  one  of  the  plaintiffs,  testifying  In 
his  own  behalf,  if  there  was  any  balance  due 
him  on  the  estimates  made.  The  defendant 
objected  to  this  as  irrelevant,  incompetent, 
and  immaterial.  The  court  overruled  the  ob- 
jection. The  answer  is  not  disclosed  b;  the 
bill  of  exceptions;  but,  in  any  event,  It  would 
be  competent  for  a  witness  to  give  the  result 
of  a  computation  on  accounts. 

[S]  3.  A  witness  for  the  defendant  was 
asked  this  question:  "Now,  in  your  expe- 
rience, state  about  how  these  contracts  ate 
carried  on,  not  only  in  this  case,  but  general- 
ly, as  to  the  roughing  out,  and  when  they  do 
the  next  work  after  that,  and  so  forth;  what 
is  the  fact  about  that?"  The  plaintiffs  ob- 
jected for  the  reason  that  the  qnestion  vras 
irrelevant,  incompetent,  and  immaterial;  but 
the  objection  was  sustained  by  the  court  on 
the  basis  that  there  was  no  ambiguity  about 
the  contract  and  that  this  evidence  was  not 
admissible  to  construe  that  which  was  al- 
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ready  plain.  There  was  no  error  In  tMs  as- 
sigmnent 

[4]  4.  The  defendant  urged  irrelevancy,  in- 
competency, and  immateriality  to  this  ques- 
tion asked  on  cross-examination  of  the  engi- 
neer In  charge  of  the  work:  "Did  you  at  any 
time  from  the  time  you  took  diarge  of  that 
work  there  until  they  quit  work  there  on 
tliat  street,  was  Jimmle  or  Mr.  Casclato  or 
Mr.  Ragnone  or  their  men  asked  to  do  any- 
thing that  they  declined  to  do?"  The  court 
overmled  the  objection  to  the  witness'  an- 
swer: "I  do  not  remember  that  they  did." 
This  testimony  tended  to  show  the  at- 
titude of  the  parties  toward  the  performance 
of  the  work  by  the  plaintiffs  and  that  all  had 
complied  with  the  requirements  of  their  con- 
tract. 

[5]  6.  The  next  assignment  is  based  upon 
tills  question  propounded  to  a  witness  for  the 
defendant  on  direct  examination:  "Can  you 
tell  approximately  the  amount  of  expendi- 
tures yon  made  in  August,  I  mean  the  ex- 
penditures made  by  the  defendant  during  the 
month  of  August,  1912r'  The  bill  of  excep- 
tions shows  that  the  court  overruled  the  ob- 
jection of  plaintiffs  to  this  question.  No 
error  can  be  predicated  by  the  defendant  v^- 
on  this  decision  In  his  own  favor. 

The  remainder  of  the  bill  of  exceptions 
consists  in  the  narration  of  a  colloquy  l>e- 
tween  the  court  and  counsel  on  both  sides, 
but  falls  to  disclose  that  either  party  made 
any  objection  to  the  remarks  of  the  court  or 
of  counsel  for  the  other  litigant  That  docu- 
ment states  also  that  the  defendant  filed  a 
motion  to  reduce  the  Judgment  by  the  sum 
of  1710,  the  amount  retained  by  the  defend- 
ant under  the  terms  of  the  contract  to  Insure 
the  completion  of  the  same,  because,  in  fall- 
ing to  find  the  full  amount  demanded  by  the 
plaintiffs,  the  Jury  must  have  determined 
tliat  they  had  not  completed  the  contract, 
with  the  consequence  that  the  defendant 
was  entitled  to  retain  the  security;  but  the 
court  overruled  the  motion.  The  record, 
however,  fails  to  disclose  any  exception  to 
the  ruling  of  the  court 

[6]  The  foregoing  is  a  full  narration  of  the 
substance  of  the  bill  of  exceptions.  In  our 
judgment  no  error  in  the  proceedings  of  the 
court  is  disclosed  thereby.  A  verdict  for  the 
plaintiffs  was  well  within  the  issues  raised 
by  the  pleadings,  and  the  defendant  caduot 
complain  If  the  decision  of  the  Jury  was  nqt 
as  large  In  amount  as  it  might  have  been. 

[7]  There  was  no  motion  for  a  nonsuit  or 
for  a  directed  verdict  and,  in  view  of  the 
record,  it  is  not  apparent  how  either  of  such 
motions  could  have  been  entertained.  It  is 
argued  In  the  brief,  however,  that  we  should 
take  the  full  report  of  the  testimony  accom- 
panying the  bill  of  exceptions  and  in  effect, 
under  section  3,  art  7,  of  the  state  Constitu- 
tion, retry  the  case  ourselves  on  the  evidence 
thus  adduced,  and  reach  a  conclusion  of  fact 


different  from  that  returned  by  the  Jury  In 
the  verdict  We  cannot  properly  do  this,  for 
it  would  be  to  Invade  the  province  of  the 
Jury  and  emasculate  the  institution  of  trial 
by  ttiat  method  wlilch  the  Constitution  of 
the  state,  even  in  its  amended  form,  declares 
must  be  preserved.  Beduced  to  Its  lowest 
terms,  the  essence  of  the  defendant's  griev- 
ance Is  that  the  Jury  believed  the  witnesses 
for  the  plaintiffs  Instead  of  relying  upon  the 
testimony  for  the  defendant  We  cannot  in- 
terfere in  such  cases.  State  v.  Rader,  62 
Or.  37, 124  Pac.  195 ;  State  v.  Hardin,  63  Or. 
305,  127  Pac.  788;  SUverton  v.  Brown,  «3 
Or.  418,  128  Pac.  45;  Love  v.  Chambers  Lbr. 
Co.,  64  Or.  129,  129  Pac.  482;  Gleason  y. 
Denson,  132  Pac.  530 ;  SoUlvan  v.  Wakefield, 
133  Paa  641 ;  Zobrlst  v.  Bstes,  133  Paa  644; 
Beard  y.  Beard,  133  Pac  795;  Domnrat  v. 
O.  W.  R.  &  N.  Co.,  134  Pac.  313;  Frederick 
V,  Bard,  134  Pac.  818. 
The  Judgment  must  t)e  affirmed. 

McBRIDE,  C.  J.,  and  MOORE  and  RAM- 
SET,  JJ.,  concur. 


EAST  SIDE  MILL  Sc  LUMBER  CO.  T.  WIL- 
COX et  al. 

(Supreme  Court  of  Oregon.    Feb.  10,  1914.) 

1.  Mkchanics'   Liens   (|  186*)— Notick— De- 

SCKIPTION   OF  PbOPEBTY. 

A  description  of  premises,  in  a  notice  of 
a  materialman's  lien,  as  "that  certain  build- 
ings or  improvements  known  as  a  dwelling 
house .  and  outbuildings,"  on  a  lot  of  land  def- 
initely described,  is  sufficient,  as  a  single  lien 
on  separate  buildings  is  allowed  when  thev  are 
erected  for  a  common  purpose  or  connected  use. 
[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens.   Cent   Dig.   fi   213-224;    Dec.    Dig.   { 

2.  Mechanics'  Liens  (§  139»)— Notioe^-Sttt- 
fzcienct. 

A  notice  of  materialman's  lien  for  material 
furnished,  which  does  not  state  of  what  the 
materials  consisted  other  than  by  reference  to 
invoices  rendered  to  the  contractor,  and  not 
to  the  owner,  is  not  sufficient 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,    Cent   Dig.    {J   234-236;     Dec.    Dig.   % 

Department  1.  Appeal  ifora  Circuit  Court, 
Clackamas  County;  J.  U.  Campbell,  Judge. 

Action  by  the  East  Side  Mill  &  Lumber 
Company  against  U.  H.  Wilcox  and  another. 
From  a  Judgment  sustaining  the  general  de- 
murrer to  the  complaint,  plaintiff  appeals. 
Affirmed. 

This  was  a  suit  to  foreclose  a  material- 
man's lien  upon  certain  buildings.  The  no- 
tice of  lien  is  as  follows:  "Know  all  men 
by  these  presents,  that  the  undersigned  East 
Side  Mill  &  Lumber  Company,  a  corporation 
hereinafter  called  'the  claimant'  hereby 
claims  a  mechanic's  lien  upon  that  certain 
buildings  or  improvements  known  as  a  dwell- 
ing house  and  outbuildings  and  the  land  upon 
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which  the  same  la  located,  In  the  county  of 
Clackamas,  state  of  Oregon,  and  described  as 
follows:  The  north  one  hundred  fifty  (150) 
feet  of  lot  number  three  (3),  block  number 
sixty-three  (63),  first  subdivision  of  a  portion 
of  Oak  Grove,  as  per  plat  on  file  with  the 
county  clerk  of  said  county  and  state.  The 
Uen  hereby  claimed  Is  for  materials  funrlsh- 
ed  and  delivered  at  said  premises  to  be  used 
and  which  were  used  In  the  construction, 
Alteration  and  repair  of  said  buildings,  at  the 
instance  and  request  of  H.  H.  Wilcox.  At 
the  time  of  commencing  to  furnish  said  ma- 
terials George  Meinzer  was  the  owner  or 
reputed  owner  of  said  buildings,  and  George 
Meinzer  Is  now  the  owner  thereof.  That 
George  Meinzer  Is  the  owner  of  said  land 
and  had  knowledge  of  the  construction,  al- 
teration and  repair  of  said  buildings,  and 
caused  the  same  to  be  done.  In  the  construc- 
tion, alteration  and  repair  of  said  buildings 
H.  H.  Wilcox  was  the  contractor  and  agent 
of  George  Meinzer.  Said  materials  were  fur- 
nished between  the  dates  of  February 
twelfth,  1912,  and  March  second,  1912,  and 
the  contract  and  reasonable  price  thereof  was 
and  Is  the  sum  of  one  hundred  forty-three 
and  »«/ioo  ($143.96)  dollars,  lawful  money 
of  the  United  States,  and  the  sum '  of  one 
hundred  forty-three  and  96.1(X)  ($143.96)  dol- 
lars Is  now  due  or  to  become  due  to  the 
claimant  and  the  following  is  a  true  and  cor- 
rect statement  of  said  account  and  demand 
after  deducting  all  Just  credits  and  offsets : 

"Mr.  H.  H.  Wilcox  in  account  with  East 
Side  Mill  tc  Lumber  Company : 

Feb.  16   To  invoice  rendered  ?124  69 

Feb.  20  Ditto 10  10 

Mar.   2  Ditto 9  17 


$143  96 


"It  Is  the  Intention  of  the  claimant  to  hold 
a  lien  upon  the  buildings  hereinbefore  de- 
scribed, for  the  amount  of  said  claim,  and 
not  only  upon  said  buildings,  erections,  and 
superstructures,  but  also  upon  the  land  upon 
which  the  same  are  constructed,  together 
with  a  convenient  space  about  the  same  or 
so  much  as  may  be  required  for  the  conven- 
ient use  and  occupation  thereof,  to  be  de- 
termined by  the  Judgment  of  the  court  at  tbe 
time  of  the  foreclosure  of  this  lien.  The  time 
in  which  the  claimant  has  to  make  and  file 
its  lien  on  said  property  with  the  county 
clerk  of  the  county  in  which  said  buildings  is 
situated  has  not  expired.  Thirty  days  have 
not  elapsed  since  the  completion  of  said 
buildings." 

A  general  demurrer  to  the  complaint  was 
sustained,  and  plaintiff  appeals. 

Hamilton  Johnstone,  of  Portland,  for  ap- 
pellant. Jos.  B.  Hedges,  of  Oregon  City,  for 
respondents. 

McBRIDE,  C.  J.  (after  stating  the  facts  as 
above).  [1]  In  our  opinion  the  description  of 
tbe  premises  was  sufficient:    "A  single  lien 


upon  separate  buildings  Is  allowed  when  tbey 
are  erected  for  any  common  puri)ose  or  con- 
nected use,  as  in  the  case  of  bams,  stables, 
and  other  outhouses  used  In  connection  there- 
with, and  within  the  curtilage  of  a  dwelling. 
Or  where  the  buU  dings  have  been  erected  for 
some  general  and  connected  use."  Willam- 
ette Mills  Co.  V.  Shea,  24  Or.  40,  32  Pac  759. 

[2]  Passing,  without  deciding,  other  objec- 
tions made  to  the  form  of  the  notice,  we  are 
of  the  opinion  that  It  is  insufficient  in  not 
containing  a  true  statement  of  the  demand 
for  which  the  lien  was  claimed.  When  tbe 
property  of  a  citizen  Is  to  be  charged  with  a 
lien  for  a  debt  incurred  by  a  contractor  wbo 
Is  only  constructively  bis  agent,  and  who  te 
usually  the  party  primarily  liable  for  the 
debt,  he  is  entitled  to  know,  at  least  in  a 
general  way,  what  materials  are  charged  to 
his  account,  so  that  he  may  be  able  by  hi- 
vestlgatlon  to  determine  the  Justice  of  the 
claim.  Tbe  notice  here  gives  no  intimatioa 
as  to  whether  the  "material  furnished"  con- 
sisted of  lumber,  bricks,  windows,  plumbing 
supplies,  or  paint  The  Itemized  statement  is 
equally  indefinite,  merely  referring  to  three 
invoices  rendered,  but  these  appear  to  have 
been  rendered  to  tbe  contractor  and  not  to 
the  owner,  isuch  a  notice  Is  too  Indefinite  to 
constitute  a  good  statement  of  a  demand.  It 
might  be  sufficient,  In  a  complaint  for  goods 
sold,  as  the  party  to  be  charged  can,  in  such 
case,  require  the  complaint  to  be  made  more 
definite  and  certain,  or  demand  a  bill  of  par- 
ticulars, but  a  lien  notice  is  Incapable  of 
amendment,  and  cannot  be  made  good  by 
averment  It  must  stand  or  fall  by  reference 
to  its  own  terms.  Tbe  authorities  on  this 
subject  are  well  collated  In  27  Cyc.  121,  and  In 
Bolsot  on  Mechanics'  Liens,  §§  395,  396 ;  and 
an  examination  of  the  cases  there  cited  sat- 
isfies us  that  upon  authority  as  well  as  upon 
principle,  the  lien  sued  upon  la  void  for 
uncertainty. 

The  Judgment  is  affirmed. 


SARIN  V.  OWENS  CONST.  CO.  et  al 
(Supreme  Court  of  Oregon.     Feb.  10,  1914.) 

1.  Appeai,  and  Ebror  (§  623*)  —  Becoed  — 
Time  fob  Filing  Teanscbipt. 

Where  an  appeHl  undertaking  was  served 
November  22,  1913,  and  tbe  transcript  did  not 
reach  the  clerk  of  the  Supreme  Court  till  De- 
cember 30th,  the  court  will  not  order  it  filed 
as  of  Monday,  December  29th,  though  it  was 
mailed  on  December  27th,  and  in  due  course  of 
mails  should  have  reached  tbe  clerk  on  Decem- 
ber 29th. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2786;   Dec.  Dig.  j  623.*] 

2.  Appeal  and  E^bob  (§  623*)  —  Recobd  — 
Time  fob  Filing  Tbanscript. 

Under  L.  O.  L.  S  550,  providing  that  an 
appeal  is  perfected  on  the  expiration  of  the 
time  for  excppting  to  sureties  on  the  undertak- 
ing, the  30  days  allowed  by  section  654  for  fil- 
ing the  transcript  including  a  copy  of  the  judg- 
ment, the  notice  of  appeal  with  proof  of  serv- 
ice, and  tbe  undertakmg  on  appeal,  runs  from 
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that  time,  and  not  from  the  filing  of  the  bill  ot 
exceptions. 

lECL  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2736 ;    Dec.  Dig.  {  623.*] 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
oomali  County;   Henry  E.  McGinn,  Judge. 

Action  by  R.  L.  Sabin  against  the  Owens 
Construction  Company  and  another.  From  a 
judgment  for  plaintiff,  defendant  American 
Surety  Company  appeals.    Appeal  dismissed. 

Kollock  &  Zollinger,  of  Portland,  for  ap- 
Iieilant.  Emmons  &  Webster,  of  Portland, 
for  respondent 

KAKIN,  J.  This  is  a  motion  to  dismiss 
the  appeal  because  the  transcript  was  not 
filed  within  the  time  required  by  law. 

[1  ]  The  undertaking  on  appeal  was  served 
on  respondent  on  the  22d  day  of  November, 
1913.  Respondent  had  five  days  thereafter 
in  which  to  except  to  the  sureties,  which  in- 
cluded all  day  the  27th  of  November.  Thirty 
days  thereafter  would  expire  on  December 
2Sth,  which  fell  on  Sunday,  and  the  tran- 
script must  have  been  filed  on  the  29th.  It 
was  not  filed  until  the  30th.  Appellant  now 
asks  the  court  to  direct  it  to  be  filed  as  of 
the  29th,  assigning  two  grounds  for  the  re- 
quest. He  claims:  First  That  it  was  mailed 
to  the  clerk  of  this  court  on  the  27tb,  and  in 
due  course  of  the  mail  should  tiave  reached 
the  clerk's  ofQce  on  the  29th;  but  this  is 
asking  the  court  to  disregard  the  direction  of 
the  statute  in  the  matter,  which  is  purely 
jurisdictional,  and  does  not  depend  on  the 
regularity  of  the  tuails,  nor  is  it  a  question 
of  service  on  the  clerk.  The  transcript  must 
be  in  the  hands  of  the  clerk  within  the  30 
days. 

[2]  Appellant's  second  contention  is  that 
the  bill  of  exceptions  was  not  filed  until  De- 
cember 18th,  and  that  the  30  days  for  filing 
the  transcript  should  be  computed  from  that 
time ;  but  by  section  550,  L.  O.  L.,  the  appeal 
is  perfected  upon  the  expiration  of  the  time 
allowed  to  except  to  the  sureties  on  the  un- 
dertaking, and  the  transcript  must  be  filed 
within  30  days  thereafter.  The  transcript, 
for  the  purjwse  of  conferring  jurisdiction, 
consists  of  a  copy  of  the  judgment,  the  notice 
of  appeal  with  proof  of  service,  and  the  un- 
dertaking on  appeal.    Section  554,  L.  O.  L. 

The  appeal  is  dismissed. 


THIENES  V.  FRANCIS  et  al. 
(Snpreme  Court  of  Oregon.     Feb.  S,  1914.) 

1.  Sales  ({  479*>— Corditionai,  Salxs— Rbu- 

BDiES  or  Ykndob. 

Where  a  contract  for  the  conditional  sale 
of  personalty  has  been  broken  by  the  vendee, 
as  by  a  sale  of  the  property  before  title  pass- 
ed, the  vendor  may  waive  bis  right  to  recover 
possession,  and  sae  for  the  value,  treating  the 
contract  as  ezecnted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
TUg.   i§   1418-1432,   14S4-1438;    Dec.    Dig.   { 


2.  Exchange  of  Pbopebtt  (J  7*)— Beai,  Pbop- 

EBTY— NaTUBE    op   CONTBACT. 

Under  a  contract  for  the  exchange  of  lands 
of  unequal  value,  the  deed  to  the  more  valua- 
ble tract  being  placed  in  escrow  till  the  bal- 
ance of  the  price  is  paid,  the  results  are  the 
same  as  under  a  sale,  reserving  title  in  the 
vendor  to  secure  the  balance  of  the  price,  and 
a  bond  for  title  when  the  balance  of  the  price, 
interest,  and  taxes  are  paid;  the  relation  be- 
tween the  parties  being  analogous  to  that  be- 
tween mortgagor  and  mortgagee. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  H  12-14;   Dec.  Dig.  §  7.* J 

3.  Vbndob  and  Pubchaseb  (J  193*)— Reme- 
dies OF  Vendob— Action  fob  Waste. 

A  purchaser  of  land  is  entitled  to  cat  a 
reasonable  quantity  of  wood  therefrom,  and  the 
vendor  cannot  maintain  an  action  therefor  with- 
out showing  that,  after  it  was  cut,  the  prem- 
ises would  not  be  sufficient  as  security  for  the 
balance  of  the  price. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  390-^1 ;  Dec.  Dig.  S 
193.*] 

Department  No.  2.  Appeal  from  Circuit 
Court,  Lane  County;  L.  T.  Harris,  Judge. 

Suit  by  W,  0.  Thlenes  against  I.  M.  Fran- 
cis and  another.  From  the  decree,  plaintiff 
appeals.    Modified. 

H.  E.  Slattery,  of  Eugene,  for  appellant 
Fred  B.  Smith,  of  Eugene  (Foster  &  Hamil- 
ton and  Woodcock  &  Smith,  all  of  Eugene, 
and  R.  G.  Smith,  of  Grants  Pass,  on  the 
brief),  for  respondents. 

BEAN,  J.  This  is  a  suit  to  reform  a  writ- 
ten agreement,  and  to  enjoin  a  law  action. 
On  July  7,  1911,  plaintiff  and  defendant  I. 
M.  Francis  made  a  contract  for  the  exchange 
of  property,  by  the  terms  of  which  the  for- 
mer conveyed  to  the  latter  a  quarter  section 
of  land  in  Douglas  county,  estimated  at  |7,- 
500,  upon  which  there  was  a  mortgage  of 
91,500,  which  the  plaintift  agreed  to  pay; 
and  I.  M.  Francis  agreed  to  convey  to  W. 
C.  Thienes  a  farm  in  Lane  coimty  consisting 
of  824.5  acres  at  $60  per  acre,  and  live 
stock,  farm  Implements,  etc',  for  the  sum  of 
$1,800.  At  the  time,  Thlenes  expected  to  ob- 
tain the  money  and  pay  for  the  personal 
property  In  30  days.  This  he  failed  to  do. 
The  parties  executed  an  agreement  In  regard 
to  furnishing  an  abstract  of  title  to  the  teal 
estate,  and  the  defendant  Francis  and  wife 
executed  a  deed  to  piaintlfr  to  the  Lane  coun- 
ty farm.  This  deed  was  deposited  in  escrow 
with  the  First  National  Bank  of  Eugene,  Or., 
with  directions  as  to  the  delivery  thereof 
contained  in  the  instrument  signed  by  the 
parties,  which,  except  as  to  the  deeds,  is 
practically  all  the  written  memoranda  made 
as  to  their  contract  By  the  terms  of  this 
instrument,  the  deed  was  to  be  delivered  to 
plaintiff  and  wife,  their  heirs  or  assigns  on  or 
before  five  years  from  the  date  upon  the  pay- 
ment of  $13,770,  the  balance  of  the  purchase 
price  of  the  farm  and  personal  property,  to- 
gether with  the  interest  thereon,  the  delivery 
of  a  satisfaction  of  the  mortgage  for  $1,500 


'For  other  cases  tee  same  topic  and  section  NUMBER  In  Dee.  Dig.  A  Am.  Dlf.  Key-Mo.  Series  ft  Rep'r  Jndezes 

Digitized  by 


Indezes         t 

Google 


846 


138  PACIFIC  BBPORTEB 


(Or. 


upon  the  Douglas  county  farm,  and  the  pro- 
duction of  the  tax  certificate  each  year  to- 
ward the  payment  of  the  taxes  by  plalntlfC. 
The  contract  provided  that,  in  the  event  the 
tax  certificate  and  mortgage  mentioned  were 
not  delivered  on  or  before  the  day  set  for  the 
delivery,  that  the  taxes  each  year  on  the 
above-described  land  were  not  paid  by  plain- 
tiC,  that  the  interest  on  the  amount  due  was 
not  paid  annually,  or  that  the  balance  of  the 
purchase  price  was  not  paid  by  plaintiff,  then 
the  deed  was  to  be  redelivered  to  Francis. 

During  the  summer  of  1912  a  controversy 
arose  between  the  parties,  particularly  as  to 
the  personal  property,  and  the  defendant 
Francis  commenced  an  action  against  the 
plaintiff  for  the  value  of  some  of  the  per- 
sonal property  which  plaintiff  had  sold,  for 
75  cords  of  wood  cut  upon  the  land  at  $1 
per  cord  for  stumpage,  and  for  a  portion  of 
the  crops  harvested  from  the  land  by 
Thlenes.  The  plaintiff  answered  and  filed  a 
complaint  in  equity  in  the  nature  of  a  cross- 
bill, alleging  that  by  mutual  mistake  of  the 
parties  the  original  contract  failed  to  con- 
tain the  following  items  agreed  upon  between 
the  parties,  to  wit:  That  Thlenes  was  to 
have  the  possession,  use,  and  occupancy  of 
the  land  during  the  Uf e  of  the  contract ;  that 
for  the  consideration  of  $21,270  plaintiff  was 
to  have  the  said  land  and  a:iso  the  personal 
property  (describing  the  same);  that  plain- 
tiff was  let  into  the  possession  of  the  land 
and  personal  property.  The  plaintiff  asked 
to  have  the  contract  reformed  and  the  action 
enjoined.  The  defendant  in  his  answer  claim- 
ed to  be  the  absolute  owner  of  the  real  estate 
by  virtue  of  a  breach  of  the  contract,  also 
the  owner  of  the  personal  property ;  that  the 
title  to  the  personal  property  was  to  remain 
in  Frands  until  the  same  was  paid  for.  The 
plaintiff  replied,  putting  in  issue  the  mate- 
rial allegations  of  the  answer.  Upon  the  tri- 
al a  large  amount  of  evidence  was  introduc- 
ed relating  to  the  leasing  of  the  premises  to 
defendant  A.  M.  Brewer ;  various  items  paid 
on  account  of  interest,  and  an  attempted  ar- 
rangement by  the  parties  consisting  of  an 
oral  agreement  adjusting  the  controversy  re- 
lating to  the  real  estate  and  personal  prop- 
erty. Some  of  the  facts  were  submitted  to 
a  Jury,  and,  from  the  verdict  rendered  and 
the  mass  of  evidence,  the  trial  court  made 
findings  of  fact  showing  clearly  what  the  le- 
gal situation  of  the  parties  was  as  to  the 
real  estate  and  the  personal  property;  find- 
ing in  substance  that  the  contract  for  the 
sale  of  the  real  estate  was  still  in  force; 
that  the  plaintiff  Thlenes  was  entitled  to  the 
possession  and  use  thereof  so  long  as  he  per- 
formed the  conditions  of  the  contract;  that 
the  title  to  the  personal  property  remained 
in  defendant  Francis  until  the  purchase  price 
of  $1,800  was  paid,  Thlenes  to  have  the  pos- 
session thereof ;  and  that,  in  case  any  of  the 
personal  property  was  sold,  the  proceeds 
were  to  go  to  Francis.     By  the  decree  the 


court  permitted  the  law  action  to  proceed  as 
to  the  personal  property  purchased  and  tbe 
wood  cut  upon  the  land,  but  not  as  to  the 
crops  that  had  been  grown  thereon.  Plain- 
tiff appeals. 

The  assignments  of  error  embrace  tvo 
Items  of  property:  (1)  The  wood  cut  by 
Thlenes,  and  (2),  the  personal  property  which 
I.  M.  Francis  sold  to  W.  C.  Thioies.  The  ev- 
idence shows,  and  the  court  found,  that,  un- 
der the  contract  between  the  plaintiff  and 
defendant,  the  title  to  the  personal  property 
was  to  remain  in  the  defendant  until  the 
purchase  price  thereof,  $1,800,  was  paid,  with 
the  condition  that,  if  any  part  thereof  was 
sold,  the  proceeds  should  be  paid  to  defead- 
ant  Francis. 

[1]  Where  a  contract  for  the  condltioaal 
sale  of  personal  property  has  been  broken  by 
the  vendee,  the  vendor  may  waive  his  ri{^t 
to  recover  possession  of  Oxe  property,  and 
sue  for  the  value  thereof,  treating  the  con- 
tract as  executed.  By  the  sale  of  the  prop- 
erty before  title  passed,  Thlenes  broke  the 
contract  of  conditional  sale ;  therefore  Fran- 
cis had  the  right  to  sue  for  the  value  of  tbe 
same,  and  tbe  decree  in  regard  thereto  is  af- 
firmed. 1  Mechem  on  Sales,  |  613 ;  Herring- 
Marvin  Co.  V.  Smith,  43  Or.  316,  72  Pac.  704, 
73  Pae  840. 

[2]  Under  the  terms  of  the  contract  be- 
tween the  plaintiff  and  the  defendant  for 
the  sale  to  the  former  of  the  Lane  count.T 
land  upon  which  the  plaintiff  paid  $6,000  net 
by  conveying  the  Douglas  county  land,  and 
was  let  into  possession  of  the  Lane  county 
farm,  the  relation  of  vendor  and  vendee  ex- 
isted between  Francis  and  Thlenes.  The  re- 
sults were  tbe  same  as  thou{^  Francis  bad 
sold  the  Lane  county  farm  to  Thlenes,  reserv- 
ing title  in  himself  to  secure  the  payment  of 
the  balance  of  the  purchase  money,  and  giv- 
ing a  bond  for  title  binding  himself  to  con- 
vey when  the  purchase  money,  interest,  and 
taxes  were  paid.  The  relations  existing  be- 
tween them  were  analogous  to  that  of  mort- 
gagor and  mortgagee.  Small  v.  Slocomb, 
112  Qa.  279,  37  S.  B.  481,  53  L.  R.  A  130. 
81  Am.  St  Rep.  50.  In  order  for  a  mortga- 
gee to  maintain  an  action  against  a  mort- 
gagor for  waste  or  timber  cut  upon  mort- 
gaged premises.  It  must  be  shown  that  the 
security  of  the  mortgage  has  been  impaired. 
As,  for  example,  in  case  where  buildings 
which  were  covered  by  the  lien  of  a  mortgage 
are  unlawfully  removed  from  the  premises. 
27  Oya  1260. 

[3]  The  parties  Ignored  the  provislona 
made  for  recording  the  instruments  relating 
to  tbe  title  to  real  estate,  and  on  that  ac- 
count their  matters  were  extremely  involved. 
We  think,  however,  under  the  conditions  ex- 
isting between  the  plaintiff  and  defendant, 
that  the  plaintiff  had  the  right  to  cut  a  rea- 
sonable quantity  of  wood,  the  same  as  he 
would  be  entitled  to  crops  growing  on  the 
land  during  the  life  of  the  contract  of  sale- 
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A  portion  of  the  wood  cut  was  sold  and  de- 
livered to  defendant  Francis.  It  Is  not 
shown  that,  after  the  wood  was  cut,  the 
premises  wonld  not  be  sufficient  as  secniity 
for  the  payment  of  defendant's  claim,  and 
Francis  was  not  entitled  to  maintain  an  ac- 
tion for  the  timber.  Van  Wyck  v.  AlUger,  6 
Barb.  (N.  Y.)  507;  Langhlln  v.  North  Wis. 
Lbr.  Co.  (C.  0.)  176  Fed.  772;  a  a,  193  Fed. 
367,  113  0.  G.  A.  291;  Brewer  T.  Craig,  18 
N.  J.  Law,  214. 

In  this  particular  the  decree  of  the  lower 
court  should  be  modified  so  as  to  eliminate 
from  the  law  action  the  Item  of  $75  for 
stampage.  With  this  exception,  the  decree 
of  tbe  lower  court  is  affirm^  Neither  party 
shall  recover  costs. 

McBRIDE,  C.  J.,  and  EAEIN  and  Mc- 
NAKY,  JJ.,  concur. 


COACH  V.  GAGE,  Sheriff. 
(Supreme  Court  of  Oregon.     Feb.  17,  1914.) 

1.  Afpbai.  and  Ebbob  (§  548*)  —  Rkcobd  — 

QXTESTIONS    PRESENTXD    FOB   REVIIW  —  EVI- 
DENCE. 

The  only  way  to  bring  before  tbe  Supreme 
Court  any  evidence  oflfered  and  rejected  in  the 
court  below  is  by  incorporating  it  in  a  bill  of 
exceptions,  either  by  a  copy  included  therein 
or  by  making  it  an  exhibit  thereto. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  243S-2440:  Dec.  Dig.  i 
548.*] 

2.  FsACDULXNT   Conveyances   (8  S*)—BxrLX. 
Sales  I^aw— Constitutionality. 

The  bulk  sales  law  (L.  O.  U.  606»-«071), 
requiring  the  purchaser  of  a  stock  of  goods  in 
bulk  to  demand  and  receive  from  the  seller  a 
list  of  the  letter's  creditors,  to  whom  he  shall 
give  notice  of  the  transfer  before  it  is  com- 
pleted, and  imposing  a  penalty  on  the  seller  for 
making  a  false  statement  to  the  buyer,  is  con- 
st! tutionaL 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {  5;  Dec.  Dig.  {  3.*] 

3.  FBATTDtnaNT    CONVEYANCM    (J   47*)— BUUC 

Saixs  Law— Constbuction. 

The  bulk  sales  law  i}j.  O.  L.  6068,  6070) 
is  not  to  be  construed  as  raising  a  conclusive 
presumption  of  fraud  against  the  buyer  of  a 
stock  of  goods  in  bulk  In  case  of  the  accidental 
omission  of  the  name  of  a  creditor  of  the  sell- 
er from  the  list  furnished  him,  since  such  a 
construction  would  render  the  statute  void,  as 
depriving  the  buyer  of  his  property  without  due 
process  of  law. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  i  34;  Dec.  Dig.  } 
47.*] 

4.  Conbtittjtionai,  Law-  (J  48*)— Cowstbuo- 
TioN  OF  Statute  —  Justice  and  Rbasona- 

nUCNESS. 

Where  a  statute  is  open  to  two  construc- 
tions, one  of  which  would  render  it  unreasona- 
ble and  nnconstitntional,  while  the  other  would 
harmonize  with  reason,  justice,  and  constitu- 
tional prescriptions,  the  latter  will  be  adopted. 
[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  i  46;  Dec.  Dig.  {  4a*] 

Department  2.    Api)eal  from  Circuit  Court, 
Coos  County;   John  S.  Coke,  Judge. 
Action  by  J.  W.  Coach  against  W.  W.  Gage, 


as  Sheriff  of  Coos  County.  Prom  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

This  was  an  action  of  replevin  to  recover 
possession  of  a  stock  of  goods  seized  by  de- 
fendant, as  sheriff,  upon  an  execution  against 
Tawse  &  Button,  who  had  sold  them  in  bulk  to 
Tawse  &  Baxter,  who  In  turn  sold  them  In 
bulk  to  plaintiff.  The  defense  Interposed  is 
substantially  that  Tawse  dc  Baxter  did  not 
comply  with  sections  6069,  6070,  6071,  L.  O. 
Ik,  commonly  known  as  the  bulk  sales  law. 
In  that  they  failed  to  demand  and  receive  of 
their  vendor  the  verified  list  of  the  creditors 
of  Tawse  &  Button  and  failed  to  give  notice 
to  such  creditors,  as  required  by  sections 
6070,  6071,  L.  O.  L.  The  answer  alleges  a 
like  failure  on  the  part  of  plaintiff,  and  It 
is  claimed  that  the  sale  Is  void  as  to  Wolf  & 
Co.,  the  attachment  creditors  of  Tawse  & 
Button,  under  which  attachment  tbe  sheriff 
Justifies  In  this  action.  The  evidence  for 
plaintiff  having  been  submitted  the  court 
below  directed  a  verdict  for  defendant,  and 
plaintiff  appeals. 

F.  J.  Feeney,  of  Bandon,  and  A.  S.  Ham- 
mond, of  North  Bend,  for  appellant  John 
D.  Goas,  of  Marshfleld,  for  respondent 

McBRIDB.  O.  3.  (after  stating  the  facts 
as  above.)  (1]  There  is  no  bill  of  exceptions 
in  this  case,  and.  In  view  of  the  condition  of 
the  record,  it  will  be  necessary  to  state  what 
matters  are  before  tbe  court  on  this  appeal. 
There  is  only  one  method  by  which  evidence 
can  be  brought  to  this  court  and  that  Is  by 
a  bill  of  exceptions  properly  certified  as 
such.  As  we  said  in  Abercromble  v.  Heckard, 
136  Pac.  876,  .and  now  repeat:  'There  la 
only  one  way  to  bring  before  this  court  any 
evidence  off«ed  and  rejected  in  the  court 
below,  and  that  is  by  incorporating  It  In  a 
bill  of  exceptions,  either  by  a  copy  Included 
therein  or  by  making  it  an  exhibit  thereto." 
In  the  case  at  bar  the  oral  testimony  offer- 
ed Is  certified  by  the  Judge  to  be  such;  but 
the  rulings  of  the  court  thereon  are  not  so 
certified,  and  the  alleged  verified  list  of  cred- 
itors is  not  in  the  record,  so  that  we  cannot 
by  an  inspection  of  It  determine  whether  or 
not  it  conjplied  substantially  with  the  stat- 
utory requirements.  See,  also.  Nosier  v.  Coos 
Bay  Nav.  Co.,  40  Or.  305,  63  Pac.  1050,  64 
Pac.  855;  Bridal  Veil  Lumbering  Co.  v.  John- 
son, SO  Or.  205,  46  Pac.  790,  84  L.  R.  A.  368, 
60  Am.  St  Rep.  818 ;  Farrell  v.  Oregon  Gold 
(3o.,  81  Or.  463,  49  Pac.  876;  Miles  v.  Swan- 
son,  47  Or.  218,  82  Pac.  954;  Multnomah 
Lumber  Co.  v.  Weston  Basket  Co.,  64  Or.  22, 
99  Pac.  1046,  102  Pac.  1;  Sit  You  Gune  v. 
Kurd,  61  Or.  182, 120  Pac.  737, 1135 ;  Nation- 
al CouncU,  etc.,  v.  McGinn,  138  Pac.  493, 
decided  by  this  court  February  3,  1914. 

[2]  This  leaves  for  the  consideration  of 
this  court  only  one  question,  namely,  the  un- 
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constituttonality  of  the  bulk  sales  law.  The 
sections  of  the  statute  material  to  the  con- 
sideration of  this  cause  are  as  follows: 

"Sea  6069.  It  shall  be  the  duty  of  every 
person  who  shall  bargain  for  or  purchase 
any  stock  of  goods,  wares,  or  merchandise,  in 
bulk,  for  cash  or  on  credit,  to  demand  and 
receive  from  the  vendor  thereof,  and  if  the 
vendor  be  a  corporation  then  from  a  manag- 
ing officer  or  agent  thereof,  at  least  five  days 
before  the  consummation  of  such  bargain  or 
purchase,  and  at  least  five  days  before  pay- 
ing or  delivering  to  the  vendor  any  part  of 
the  purchase  price  or  consideration  therefor, 
or  any  promissory  note  or  other  evidence  of 
indebtedness  therefor,  a  written  statement 
under  oath  containing  the  names  and  ad- 
dresses of  all  of  the  creditors  of  said  vendor, 
together  with  the  amount  of  indebtedness 
due  or  owing,  or  to  become  due  or  owing, 
by  said  vendor  to  each  of  such  creditors,  and 
if  there  be  no  such  creditors,  a  written  state- 
ment under  oath  to  that  effect;  and  it  shall 
be  the  duty  of  such  vendor  to  furnish  such 
statement  at  least  five  days  before  any  sale 
or  transfer  by  him  of  any  stock  of  goods, 
wares,  or  merchandise  in  bulk. 

"Sec.  6070.  After  having  received  from  the 
vendor  the  written  statement  under  oath 
mentioned  in  section  6069  the  vendee  shall, 
at  least  five  days  before  the  consummation 
of  such  bargain  or  purchase,  and  at  least 
five  days  before  paying  or  delivering  to  the 
vendor  any  part  of  the  purchase  price  or 
consideration  therefor,  or  any  promissory 
note  or  other  evidence  of  indebtedness  for 
the  same,  in  good  faith  notify  or  cause  to  be 
notified,  personally  or  by  wire  or  by  register- 
ed letter,  each  of  the  creditors  of  the  vendor 
named  in  said  statement,  of  the  proposed 
purchase  by  him  of  such  stock  of  goods, 
wares,  or  merchandise;  and  whenever  any 
person  shall  purchase  any  stock  of  goods, 
wares,  or  merchandise  in  bulk,  or  shall  pay 
the  purchase  price  or  any  part  thereof,  or 
execute  or  deliver  to  the  vendor  thereof  or 
to  his  order,  or  to  any  person  for  his  use, 
any  promissory  note  or  other  evidence  of 
Indebtedness  for  said  stock,  or  any  part  there- 
of, without  having  first  demanded  and  re- 
ceived from  his  vendor  the  statement  under 
oath  as  provided  in  section  6069, , and  with- 
out having  also  notified  or  caused  to  be  noti- 
fied all  of  the  creditors  of  the  vendor  named 
in  such  statement,  as  In  this  section  pre- 
scribed, such  purchase,  sale,  or  transfer  shall, 
as  to  any  and  all  creditors  of  the  vendor,  be 
conclusively  presumed  fraudulent  and  void. 

"Sec.  6071.  Any  vendor  of  a  stock  of  goods, 
wares,  or  merchandise  in  bulk,  who  shall 
knowingly  or  willfully  make  or  deliver,  or 
cause  to  be  made  or  delivered,  any  false 
statement,  or  any  statement  of  which  any 
material  portion  is  false,  or  Shall  fall  to  in- 
clude the  names  of  all  of  his  creditors  in 
any  such  statement  as  is  required  In  sec- 
tion 6069,  shall  be  deemed  guilty  of  perjury, 


and  upon  conviction  thereof  shall  be  punished 
accordingly."  ' 

Much  difference  of  opinion  formerly  exist- 
ed in  different  jurisdictions  as  to  the  consti- 
tutionality of  statutes  of  this  character.  lo 
some  jurisdictions  it  has  been  held  that  sim- 
ilar statutes  are  such  an  unreasonable  ex- 
ercise of  the  police  power  that  they  are  ob- 
nox:ious  to  the  provisions  of  our  federal  and 
state  Constitutions,  which  provide  that  no 
citizen  or  class  of  citizens  shall  be  deprived 
of  property  "without  due  process  of  law,"  or 
be  "denied  the  equal  protection  of  the  laws." 
Perhaps  the  opinion  most  ably  stating  this 
view  is  Wright -v.  Hart,  182  N.  Y.  330,  75 
N.  E.  404,  2  L.  R.  A.  (N.  S.)  338,  3  Ann.  Gas. 
263,  wherein  all  the  arguments  that  can  be 
advanced  against  the  constitutionality  of 
such  statutes  are  set  forth  with  great  ability 
and  force;  but  in  our  view  the  disscnUng 
opinions  of  Justice  Vann  and  Chief  Justice 
Cullen  are  more  fully  in  accord  with  sound 
principles  of  constitutional  construction,  as 
well  as  with  public  policy.  The  general 
trend  of  the  later  decisions  is  toward  sns- 
tahilng  tne  constitutionality  of  such  statutes. 
Cantrell  v.  Ring,  125  Tenn.  472,  145  S.  W. 
166;  Jaques  &  Tinsley  Co.  v.  Carstarphen 
Warehouse  Co.,  131  Ga.  1,  62  S.  E.  82;  John 
P.  Squire  Co.  v.  Telller,  185  Mass.  18,  69  X. 
B.  312,  102  Am.  St  Rep.  822;  Keas  v.  Borcb- 
es,  109  Tenn.  398,  71  S.  W.  50,  97  Am.  St 
Rep.  851;  McDaniels  v.  Connellys  Shoe  Co, 
30  Wash.  549,  71  Paa  37,  60  L.  R.  A  947, 
94  Am.  St  Rep.  889;  Walp  v.  Mooar  et  al., 
76  Conn.  515,  57  AtL  277;  Musselman  Gro- 
cer Co.  V.  Kldd,  Dater  &  Price  Co.,  161  Mlcli. 
478,  115  N.  W.  409 ;  Hirth-Krause  Co.  v.  Co- 
hen, 179  Ind.  1,  97  N.  E.  1.  Many  other  cas- 
es might  be  dted ;  but  those  already  adduc- 
ed seem  to  cover  every  phase  of  the  question 
at  bar.  We  hold  the  statute  constitutional, 
and  here  this  opinion  might,  perhaps,  prop- 
erly end;  but,  as  some  of  the  questions  dis- 
cussed in  the  brief  undoubtedly  arose  on  the 
trial,  and  must  arise  again  in  other  trials, 
we  deem  it  not  improper  to  advert  to  them 
so  far  as  they  bear  upon  the  constitutioDallty 
of  the  act  in  question. 

[3]  It  is  well-estabUshed  law  that  the  Leg- 
islature cannot  arbltrarUy  declare  fraudulent 
an  act  Innocent  in  itself,  and  having  no  ten- 
dency to  promote  fraud,  and  by  such  a  rule 
forfeit  the  right  of  a  citizen  to  his  property. 
State  V.  Julow,  129  Mo.  163,  31  S.  W.  781,  29 
L.  R.  A.  257,  50  Am.  St  Rep.  443 ;  People  v. 
Biesecker,  169  N.  Y.  53,  61  N.  E.  990,  57  L. 
R.  A.  178,  88  Am.  St  Rep.  534;  Lodiner  v. 
New  York,  198  U.  S.  45,  26  Sup.  Ct  539,  49 
L.  Ed.  937,  3  Ann.  Cas.  1133 ;  Commonwealth 
V.  Perry,  155  Mass.  117,  28  N.  E.  1126, 14  U 
R.  A.  325,  31  Am.  St  Rep.  533;  and  many 
other  cases. 

[4]  If  the  act  now  In  question,  therefore, 
is  to  be  construed  necessarily  to  imply  that, 
in  a  case  where  an  intending  purchaser  has 
in  good  faith  demanded  of  his  prospectiTe 
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vendor  the  list  of  bis  creditors,  required  by 
section  6069,  L.  O.  lu,  and  has  received  a  veri- 
fied list  purporting  to  be  complete,  but  from 
which  the  name  of  a  creditor  has  been  fraud- 
ulently or  accidentally  omitted,  and  shall  on 
account  of  such  omission,  he  not  being  in 
fault,  be  conclusively  or  otherwise  presumed 
to  be  a  fraudulent  vendee,  we  should  unhes- 
itatingly declare  the  statute  void,  because  it 
woHld  deprive  him  of  his  property  without 
due  process  of  law ;  but  such  is  not  our  con- 
struction of  this  statute.  Section  6069  re- 
quires the  purchaser  to  demand  and  receive 
"a  written  statement  under  oath  containing 
the  names  and  addresses  of  all  of  the  credi- 
tors of  the  vendor."  Section  6070  requires 
the  purchaser,  after  having  received  the  writ- 
ten statement,  to  give  notice  In  good  faith, 
personally,  by  wire,  or  by  registered  letter,  to 
each  of  the  creditors  of  the  vendor  named  in 
such  statement  of  the  intended  purchase,  and 
further  provides  that,  if  he  purchases  with- 
out having  notified  all  of  the  creditors  named 
in  avch  gtatement,  such  purchase  shall  as  to 
any  and  all  creditors  be  conclusively  presum- 
ed to  be  void.  The  succeeding  section  pro- 
vides that  a  vendor  delivering  a  false  state- 
ment, or  one  which  fails  to  Include  all  his 
creditors,  shall  be  guilty  of  perjury.  Now 
the  purchase  of  a  stock  of  goods  In  bulk  Is 
In  itself  an  Innocent  act;  but,  for  the  reason 
that  persons  carrying  on  the  business  of 
dealing  in  merchandise  more  frequently  than 
otherwise  purchase  a  part  of  their  stock  on 
credit  and  often  from  dealers  residing  at  a  dis- 
tance, and  because  it  has  become  a  matter  of 
common  knowledge  that  transfers  of  stocks  of 
goods  in  bulk  with  intent  to  defraud  creditors 
are  a  frequent  form  of  swindling,  the  Legisla- 
tures of  a  majority  of  the  states,  in  the  exer- 
cise of  their  police  powers,  have  enacted  laws 
to  safeguard  such  transfers,  and  so  far  as 
possible  to  minimize  fraudulent  sales.  The 
act  In  question,  in  our  judgment^  imposes 
upon  the  purchaser  (1)  the  duty  to  demand  a 
written  statement,  under  oath,  of  the  vendor 
of  the  names  and  addresses  of  bis  creditors, 
and  (2)  upon  the  receipt  of  such  list  to  notify 
the  persons  named  therein  of  the  proposed 
purchase.  For  an  intentional  breach  of 
either  of  these  duties,  it  was  entirely  com- 
petent for  the  Legislature,  by  way  of  penalty 
for  such  breach,  and  to  secure  the  faithful 
performance  of  such  duty,  to  declare  that 
their  nonperformance  should  constitute  con- 
clusive evidence  of  fraud,  and  render  the  sale 
void  as  to  creditors;  but  it  is  not  in  the 
power  of  the  Legislature  to  make  a  breach 
of  duty  by  the  vendor  evidence  of  fraud  In 
the  vendee.  To  hold  the  law  means  that  an 
omission  of  the  name  of  a  creditor  by  the 
vendor  without  the  knowledge  of  the  vendee 
renders  the  transaction  void  as  to  him  would 
be  to  hold  that  It  was  the  intent  of  the  Legis- 
lature to  ordain  that  a  fraud  committed  by 
the  vendor  upon  the  vendee  by  falsifying  the 


list  of  creditors  should  be  conclusively  pre- 
sumed to  be  the  fraud  of  the  person  so  de- 
frauded and  deceived. .  Such  a  construction 
would  be  so  contrary  to  every  principle  of 
law  and  good  morals  that  it  is  inconceivable 
that  the  Legislature  Intended  it,  and  would 
be  such  an  arbitrary  and  unreasonable  ex- 
ercise of  the  police  power  as  to  amount  to  a 
taking  of  the  vendee's  property  without  due 
process  of  law.  It  Is  a  rule  of  interpretation 
that,  where  a  statute  is  open  to  two  construc- 
tions, one  of  which  will  render  it  unreason- 
able and  unconstitutional,  while  the  other 
will  harmonize  with  reason,  justice,  and  con- 
stitutional prescriptions,  the  latter  construc- 
tion wiU  be  adopted.  Lewis'  Sutherland, 
Statutory  Construction  (2d  E&.)  i  83.  Our 
view  is  sustained  by  the  fact  that  the  act 
denounces  a  criminal  penalty  against  a  ven- 
dor who  omits  the  name  of  a  creditor  from 
the  list  required  to  be  furnished.  Here, 
then,  is  a  just  and  reasonable  statute.  If  the 
vendee  fails  in  the  duty  of  demanding  and  re- 
ceiving a  list,  or  in  giving  notice  to  the  credi- 
tors named  therein,  he  loses  the  goods  pur- 
chased ;  if  the  vendor  furnishes  a  false  list, 
he  goes  to  prison,  but  the  vendee,  acting  in 
good  faith,  and  with  reasonable  diligence,  Is 
not  to  be  mulcted  because  he  has  been  de- 
ceived. 

It  Is  possible  that  the  court  below  may 
have  wrongly  Interpreted  the  statute;  but, 
while  a  court  should  at  all  stages  disregard 
mere  technical  defects,  it  cannot  disregard 
the  plain  provisions  of  the  statute  which  re- 
quire the  evidence  and  rulings  of  the  court 
thereon  to  be  brought  here  by  a  proi)erly  au- 
thenticated bill  of  exceptions. 

The  judgment  is  afBrmed. 

BEAN,  EAKIN,  and  McNABY,  33.,  concur. 


Bx  parte  FOSTER. 

(Supreme  C!ourt  of  Oregon.     Feb.  17,  1914.) 

1.  Habeas  Cobfus  (|  26*)— GsouNns  fob  Rk- 

LIEP— AUTHOBITT  FOE  DETENTION. 

Under  L.  O.  L.  {  628,  providing  that  per- 
sons restrained  by  virtue  oi  the  judgment  or  de- 
cree of  a  comiietent  tribunal  or  by  virtue  of  an 
execution  on  snob  judgment  or  decree  shall  not 
be  allowed  to  prosecute  the  writ  of  habeas  cor- 
pus, section  641,  providing  that  it  shall  be  the 
duty  of  the  court  or  judge  forthwith  to  remand 
the  party  if  it  shall  appear  that  he  is  legally 
detained  in  custody  under  an  execution  or  decree 
of  any  competent  court  or  of  any  execution  on 
such  judgment  or  decree,  and  that  the  time  dur- 
ing which  he  may  be  legally  detained  has  not 
expired,  and  section  643,  providing  that  no  court 
or  judge  on  the  return  of  a  writ  of  habeas  cor- 
pus can  inquire  into  the  legality  or  justice  of 
any  order,  judgment,  or  process  specified  in  sec- 
tion 628,  no  relief  may  be  bad  by  habeas  corpus 
unless  the  order  or  process  on  which  the  peti- 
tioner is  detained  is  utterly  void. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  H  21,  28,  30,  47;  Dec.  Dig.  $ 
25.*] 
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2.  Habeas  Corpus  (J  30*)— Natuwc  or  Rem- 
edy—Sentence  FOE   CBIME   —   "INDETEBMI- 

NATE  Sentence." 

Under  L.  O.  L.  {  1592,  as  amended  by  Laws 
1911,  p.  173,  i  7,  providing  that  whenever  any 
person  is  convicted  of  a  crime  for  which  the 
maximum  punishment  is  a  definite  term  of  years 
in  the  penitentiary  the  court  shall,  unless  it  im- 
pose other  sentence  than  a  sentence  to  the 
penitentiary,  sentence  him  to  imprisonment  with- 
out limitation  of  time,  stating  the  minimum  and 
maximum  penitentiary  penalty,  which  sentence 
shall  be  known  as  an  indeterminate  sentence, 
and  section  1920,  providing  that  assault  and 
robbery,  being  armed  with  a  dangerous  weapon, 
Rhall  be  punished  by  imprisonment  in  the  peni- 
tentiary for  not  less  than  ten  years  or  during 
the  natural  life,  provided  that  the  minimum 
punishment  shall  be  exercised  only  where  in  the 
judgment  of  the  court  leniency  should  be  shown, 
and  sentence  for  assault  and  robbery,  being  arm- 
ed with  a  dangerous  weapon,  "for  an  indetermi- 
nate sentence  as  provided  by  law  for  said  crime" 
is  not  void  so  as  to  entitle  the  accused  to  ha- 
beas corpus. 

[Ed.  Note.— For  other  cases,' see  Habeas  Cor- 
pus, Cent.  Dig.  $  25 ;   l>ec.  Dig.  $  30.*J 

3.  Habeas  Cobpus  (8  SO*)— Nature  of  Rem- 
edy— Authority  fob  Detention. 

Where  the  court  of  general  jurisdiction  hav- 
ing authority  over  defendant  and  the  subject- 
matter  of  the  charge  against  him  imposes  a  pun- 
ishment of  the  kind  and  at  the  place  provided 
by  law,  though  exacting  the  term  limited  by 
statute,  he  cannot  be  discharged  on  habeas  cor- 
pus till  he  has  performed  so  much  of  the  sen- 
tence as  the  court  had  power  to  impose. 

( Ed.  Note. — For  other  casee,  see  Habeas  Cor- 
pus, Cent.  Dig.  §  25;   Dec.  Dig.  J  30.*] 

In  banc.  Appeal  from  Circuit  Court,  Marl- 
on County;  William  Galloway,  Judge. 

Application  by  Frank  Foster  for  writ  of 
habeas  corpns  to  the  Superintendent  of  the 
Penitentiary  from  an  order  dismissing  the 
writ  On  demurrer  to  the  return,  petitioner 
appeals.  Affirmed,  and  petitioner  remanded 
to  custody. 

The  petitioner  was  convicted  In  the  circuit 
court  of  Douglas  county  on  his  plea  of  guilty 
of  the  crime  of  assault  and  robbery,  being 
armed  with  a  dangerous  weapon.  It  was 
thereupon  "ordered  and  adjudged  by  the 
court  that  the  said  Frank  Foster  be  confined 
In  the  penitentiary  of  the  state  of  Oregon  at 
Salem,  and  there  kept  a  prisoner  for  an  In- 
determinate sentence,  as  provided  by  law 
for  said  crime.  «  •  «"  Having  been  In- 
carcerated In  the  penitentiary  on  this  sen- 
tence, the  prisoner  sued  out  a  writ  of  habeas 
corpus,  contending  that  he  was  unlawfully  de- 
prived of  his  liberty.  The  then  superintend- 
ent of  the  penitentiary  to  whom  the  writ  was 
directed  made  return  that  he  had  Foster  in 
his  custody  by  virtue  of  the  judgment  of  the 
circuit  court  already  quoted.  The  circuit 
court  of  Marion  county  which  Issued  the  writ 
dismissed  the  same  on  hearing  a  demurrer  to 
the  return,  and  the  petitioner  appeals. 

William  P.  Lord,  of  Portland  (Dan  B.  Pow- 
ers, of  Portland,  on  the  brief),  for  petitioner. 
3.  A.  Benjamin,  Asst  Atty.  Gen.  (A.  M.  Craw- 
ford, Atty.  Gen.,  on  the  brief),  for  defendant. 


BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  record  shows  that  the  de- 
fendant was  indicted  for  the  crime  mentioned 
In  December,  1911,  and  that  he  was  sentenced 
January  9,  1912.  The  penalty  provided  for 
the  felony  in  question  is  imprisonment  In  the 
penitentiary  for  a  period  of  not  less  than  ten 
years  or  during  the  natural  life  of  such 
person  so  convicted;  provided,  however,  that 
the  minimum  punishment  shall  be  exercised 
only  in  those  cases  where  In  the  Judgment  of 
the  court  leniency  should  be  shown.  Section 
1920,  Ia  O.  L.  It  is  prescribed  in  section  1592, 
L.  O.  L.,  as  amended  by  Laws  1911,  p.  173, 
as  follows:  "Whenever  any  person  is  con- 
victed of  a  crime  for  which  the  maxlmnm 
punishment  is  a  definite  term  of  years  In  the 
penitentiary  the  court  shall,  unless  It  Impose 
other  sentence  than  a  sentence  to  serve  a 
term  in  the  penitentiary,  sentence  sncb 
person  to  imprisonment  in  the  penitentiary 
without  limitation  of  time,  stating  In  sodt 
Judgment  and  sentence  the  minimum  and 
maximum  penitentiary  penalty  for  such  crime, 
as  provided  by  law,  which  said  sentence  shall 
be  known  as  an  indeterminate  sentence. 
•  •  • "  The  contention  of  the  petitioner 
Is  that  the  circuit  court  had  no  authority  or 
power  to  impose  upon  the  defendant  in  the 
criminal  action  the  indeterminate  sentence, 
and  hence  that  his  detention  is  utterly  unlaw- 
ful, entitling  him  to  Immediate  llberatioa  by 
habeas  corpus.  It  is  said  in  section  628,  U  0. 
L.,  that  "persons  imprisoned  or  restrained  by 
virtue  of  the  Judgment  or  decree  of  a  compe- 
tent tribunal  of  civil  or  criminal  Jurisdiction, 
or  by  virtue  of  an  execution  Issued  upon  such 
Judgment  or  decree"  shall  not  be  allowed  to 
prosecute  the  writ.  Again,  it  is  stated  lit 
section  641,  L.  O.  L.:  -It  shaU  be  the  duty 
of  the  court  or  Judge  forthwith  to  remand 
such  party  if  it  shall  appear  that  he  is  legal- 
ly detained  in  custody,  •  •  *  by  virtue 
of  the  Judgment  or  decree  of  any  competent 
court  of  civil  or  criminal  Jurisdiction,  or  of 
any  execution  issued  upon  such  Judgment  or 
decree;  •  •  •  and,  that  the  time  during 
which  stich  party  may  be  legally  detained  has 
not  expired."  Section  643,  L.  O.  L.,  reads 
thus:  "But  no  court  or  Judge,  on  the  return 
of  a  writ  of  habeas  corpus,  has  power  to  In- 
quire into  the  legality  or  Justice  of  any  ordor, 
Judgment,  or  process  specified  in  section 
628.    *    •     •'» 

It  is  settled  law  in  this  state  that,  unless 
the  order  or  process  upon  which  the  petition- 
er is  detained  shall  appear  to  be  utterly  vdd, 
no  relief  can  be  had  under  the  writ.  Ex 
parte  Tice,  32  Or.  179,  49  Pat  1038;  Bx 
parte  Stacey,  45  Or.  85,  75  Pae  1060;  Har- 
rington V.  Jones,  63  Or.  237,  99  Pac.  935.  It 
is  stated  in  People  ex  rel.  t.  Liscomb,  60  N. 
Y.  559,  571  (19  Am.  Rep.  211),  as  foUows:  "If 
the  process  Is  valid  on  its  face,  it  will  be 
deemed  prima  fade  legal,  and  the  prisoner 
must  assume  the  burden  of  impeadilng  Its 
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ftlidlty  by  showing  a  want  of  Jurisdiction. 
!rror,  Irregularity,  or  want  of  form  Is  no  ob- 
ection;  nor  Is  any  defect  wblch  may  be 
mended  or  remedied  by  the  court  from 
rhlch  it  Issues.  If  there  was  no  legal  power 
)  render  the  Judgment  or  decree,  or  Issue  the 
rocess,  there  was  no  competent  court,  and 
onsequently  no  Judgment  or  process.  All  Is 
Oram  non  Judlce  and  void." 

[2]  The  question  to  be  determined  is  wheth- 
r  the  Judgment  quoted  is  absolutely  void  or 
lerely  erroneous.  It  was  decided  In  Martin 
.  District  Court,  37  Colo.  110,  86  Pac.  82,  119 
lid.  St.  Rep.  262,  that  a  prisoner  sentenced 
nder  an  Indeterminate  sentence -law  for  a 
rime  committed  before  such  law  went  into 
ftect  was  detained  by  a  Judgment  which  was 
ot  void,  but  at  most  only  voidable,  and  so 
ould  not  have  the  benefit  of  habeas  corpus. 
t  was  further  held  in  the  same  case  that 
ven  where  the  Judgment  is  wholly  void  a  de- 
eadant  will  not,  except  in  extraordinary 
Bses  be  released  from  imprisonment  on 
abeas  corpus  if  appropriate  reUef  can  be 
rorked  out  by  a  writ  of  error  or  appeal. 

[3]  The  weight  of  precedents  is  to  the  effect 
Irnt,  where  a  court  of  general  Jurisdiction 
aving  authority  over  the  person  of  a  defend- 
nt  and  the  subject-matter  of  the  charge 
gainst  him  Imposes  upon  him  a  punishment 
f  the  kind  and  at  the  place  provided  by  law, 
evertheless  exceeding  the  term  limited  by 
tatute,  he  cannot  be  discharged  on  habeas 
arpus  until  he  has  performed  so  much  of  the 
entence  as  the  court  had  power  to  pro- 
ounce.  In  re  Bishop,  172  Mass.  35,  51  N.  £. 
91;  In  re  Sellers,  186  Mass.  301,  71  N.  E. 
42;  Ex  parte  Mooney,  26  W.  Va.  36,  63  Am. 
lep.  59;  De  Bara  v.  U.  S.,  99  Ted.  942,  40 
I.  0.  A.  194 ;  Ex  parte  Davis  (C.  C.)  112  Fed. 
39;  In  re  Belt,  159  U.  S.  95, 15  Sup.  Ot.  987, 

0  L.  Ed.  88;  In  re  Swan,  150  U.  S.  637,  648, 
4  Sup.  Ct  225,  37  L.  Ed.  1207;  In  re  O'Neill, 
13  Cal.  634,  77  Pac.  660.  101  Am.  St  Rep. 
38;  Perry  v.  Pemet,  165  Ind.  67,  74  N.  B. 
09,  6  Ann.  Cas.  533;  In  re  Petty,  22  Kan. 
n;  In  re  Nolan,  68  Kan.  796,  75  Pac.  1025; 
n  re  Butler,  138  Mich.  453,  101  N.  W.  630; 
n  re  Fanton,  55  Neb.  703,  76  N.  W.  447,  70 
>m.  St.  Rep.  418;  Ex  parte  Von  Vetsera,  7 
!aL  App.  136,  93  Pac.  1036;  Ex  parte  Chase, 
» Idaho,  561, 110  Pac.  1036.  In  brief,  where 
liere  is  an  excessive  sentence,  or  the  Ian- 
uage  designating  the  term  of  imprisonment 
i  Inaccurate  when  compared  with  the  terms 
f  the  statute,  the  Judgment  is  not  void,  but 
lerely  erroneous  or  voidable,  affording  no 
elief  by  habeas  corpus. 

The  following  cases  cited  in  the  brief  of  the 
etltloner  are  distinguishable  from  the  one 

1  hand.  In  the  case  of  In  re  Nielsen,  131 
'.  S.  176,  9  Sup.  Ct  672,  33  L.  Ed.  118,  the 
efendant  bad  been  sentenced  for  a  crime 
icluded  in  another  crime  for  which  be  had 
een  already  convicted  and  had  suffered  the 
enalty.  He  was  released  on  the  ground  that 
0  man  could  be  punished  twice  for  the  same 


offense.  In  Ex  parte  Tlce,  32  Or.  179,  49  Paa 
1038,  the  circuit  court  was  attempting  to  hold 
the  defendant  after  he  had  been  once  in 
Jeopardy  upon  the  accusation  under  which  he 
was  detained.  For  this  reason  he  was  dis- 
charged because  the  court  has  no  Jurisdiction 
In  such  cases.  In  re  Bonner,  151  U.  S.  242, 
14  Sup.  Ct  323,  38  L.  Ed.  149,  was  a  case 
where  the  defendant  was  sentenced  to  impris- 
onment in  the  penitentiary  under  a  statute 
which  provided  only  for  a  jail  sentence.  It 
was  held  to  be  Illegal  and  beyond  the  Juris- 
diction of  the  court  to  Inflict  upon  the  de- 
fendant a  punishment  of  a  kind  different 
from  that  prescribed  in  the  statute.  In  Ex 
parte  Harris,  8  Okl.  Cr.  397,  128  Pac.  156. 
the  defendant  was  indicted  for  one  crime  and 
convicted  of  a  totally  different  crime.  It  was 
held  that  the  court  had  no  authority  to  sen- 
tence him  on  the  verdict  because  it  was  not 
based  upon  any  indictment  or  other  lawful 
accusation.  In  Ex  parte  Dickson  (Nev.)  133 
Pac.  393,  the  petitioner  had  entered  a  plea  of 
guilty  of  petit  larceny  upon  an  Indictment  by 
virtue  of  which  he  could  be  convicted  of 
nothing  but  grand  larceny.  For  reasons  anal- 
ogous to  those  stated  above.  It  was  held  that 
the  court  had  no  authority  to  Inflict  any  pen- 
alty upon  him.  It  was  tantamount  to  punish- 
ing him  for  larceny  on  an  indictment  charg- 
ing him  with  arson.  In  People  v.  Idscomb, 
supra,  an  attempt  was  made  to  impose  cumu- 
lative punishment  upon  a  defendant  on  an  in- 
dictment containing  different  counts  for  the 
same  crime,  and,  because  the  counts  were 
held  to  be  merely  statements  of  the  same 
accusation  In  various  forms,  the  authority  to 
inflict  such  punishment  was  held  to  be  entire- 
ly wanting ;  the  exercise  of  the  same  being  in 
effect  the  infliction  of  double  punishment  for 
the  same  offense.  In  the  case  at  bar  the 
circuit  court  had  Jurisdiction  t>f  the  person 
and  of  the  subject-matter;  that  Is  to  say,  it 
had  the  defendant  in  custody  on  an  indict- 
ment charging  him  in  proper  form  with  a 
public  offense,  and  so  had  the  right  to  try 
that  kind  of  a  case.  It  had  authority  to  in- 
flict upon  him  the  punishment  of  imprison- 
ment in  the  penitentiary.  It  has  not  inflicted 
upon  him  any  other  punishment  If  an  ap- 
peal had  been  taken,  the  utmost  that  could 
hare  been  done  for  the  defendant  would  hare 
been  to  remand  the  cause  to  the  circuit  court 
for  a  proper  sentence.  The  most  that  can  be 
said  of  the  Judgment  of  the  circuit  court  is 
that  it  Is  merely  erroneous.  It  is  by  no 
means  certain  that  the  language  of  the  judg- 
ment Is  anything  more  than  an  inartificial 
statement  of  the  maximum  penalty  prescribed 
In  the  statute.  The  law  says  that  one  con- 
victed of  the  crime  mentioned  shall  suffer  im- 
prisonment in  the  penitentiary  "for  a  period 
of  not  less  than  ten  years  or  during  the 
natural  life  of  such  person  so  convicted."  It 
Is  within  the  purview  of  good  common  sense 
to  say  that  the  words  of  the  statute  find  a 
near  equivalent  in  the  language  of  the  sen- 
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tence  that  the  defendant  be  kept  a  prisoner 
in  the  penitentiary  "for  an  Indeterminate  sen- 
tence as  provided  by  law  for  said  crime,"  tor 
his  span  of  life  is  "indeterminate"  beyond 
human  ken. 

At  most,  this  is  a  mere  clerical  error  which 
during  the  term  of  court  at  which  judgment 
was  rendered  could  have  been  corrected,  on 
motion  of  either  the  state  or  the  defendant, 
or  could  have  been  remedied  on  appeal.  The 
authorities  are  unanimous  that  the  writ  of 
habeas  corpus  cannot  be  used  as  a  writ  of  er- 
ror or  instead  of  an  appeal.  The  conclusion 
is  plain  that  the  writ  does  not  lie  in  this  case. 

The  judgment  of  the  drcoit  court  is  af- 
armed,  and  the  prisoner  is  remanded  to  the 
custody  of  the  superintendent  of  the  peniten- 
tiary. 

McBBIDE,  C.  J^  did  not  sit 


CITY  OP  PORTLAND  ▼.  PARKER. 

(Supreme  Court  of  Oregon.    Feb.  10, 1914.) 

1.  Constitutional  Law  (|  24*)  —  Eftect  — 
Pbevious  Laws — Impukd  Repeal. 

C!oiut  art  11,  i  2,  as  amended  in  1910 
(see  Laws  1911,  p.  10),  providing  that  the  legis- 
lative assembly  shall  not  enact,  amend,  or  re- 
peal any  charter  or  act  of  incorporation  for  any 
municipality,  and  giving  the  legal  voters  of 
every  city  and  town  power  to  enact  and  amend 
their  charter,  does  not  repeal  a  city  ordinance, 
adopted  in  1904,  defining  and  punishing  va- 
grancy. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {{  21-29 ;   Dec.  Dig.  {  24.*] 

2.  MUNICIPAI,  COBPOBATIONB  (|  592*)— POCICK 
BEOULATIONS— IlTPLIED  REPEAL. 

Laws  1911,  p.  138,  defining  and  punishing 
vagrancy^  which  does  not  conflict  with  a  city 
ordinance  passed  in  1004,  defining  the  same  of- 
fense except  that  it  imposes  a  heavier  punish- 
ment than  the  ordinance,  does  not  repeal  the 
ordinance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  1311-1814;  T>nf. 
Dig.  i  592.*] 

Department  1.  Appeal  from  Circuit  Court 
Multnomah  County;  C.  U.  Gantenbeln,  Judge. 
■  J.  Parker  was  convicted  in  the  police  court 
of  the  City  of  Portland  of  the  crime  of  va- 
grancy, and  appeals.    Affirmed. 

The  defendant  was  convicted  in  the  police 
court  of  the  city  of  Portland  of  the  crime  of 
vagrancy,  and  appeals. 

The  city  charter  of  Portland,  enacted  by 
the  Legislature  prior  to  any  of  the  constitu- 
tional amendments  hereinafter  mentioned, 
gave  the  city  the  "power  to  define  and  punish 
vagrancy,'*  and  in  1904  the  following  ordi- 
nance was  adopted  in  pursuance  of  such 
authority:  "Section  55.  The  following  per- 
sons are  declared  to  be  vagrants  and  shall 
be  subject  to  arrest  and  punished  as  in  this 
section  provided,  viz. :  First.  Every  idle  or 
dissolute  person  without  visible  means  of  liv- 
ing or  a  lawful  occupation  who  has  an  abil- 
ity to  work  but  does  not  seek  or  refuses  to 


seek  employment  or  labor,  or  refuses  to  labor 
when  employment  is  offered.  Second.  Every 
person  who  shall  solicit  alms  as  a  business, 
or  be  found  begging  the  means  of  support 
Third.  Every  person  who  habitually  roams 
about  from  place  to  place  without  any  lawful 
business.  Fourth.  Every  person  having  no 
lawful  means  of  support  who  shall  habitually 
be  found  loitering  around  any  steamboat 
landing,  railway  depot,  banking  institution, 
place  of  amusement,  street  corner,  or  crowd- 
ed thoroughfare,  or  wandering  about  the  pub- 
lic streets  at  late  or  unusual  hours  at  night 
Fifth.  Every  person  found  lodging  In  any 
bam,  shed,  shop,  outhouse,  vessel,  railroad 
car,  or  place  other  than  is  kept  for  lodging 
purposes  without  the  permission  of  the  owner 
or  person  entitled  to  the  possession  thereof. 
Sixth.  Every  person  who  frequents  or  stays 
in  or  about  houses  of  ill  fame  or  who  habitu- 
ally associates  with  common  prostitutes. 
Seventh.  Every  common  prostitute  or  person 
found  on  the  public  street  or  at  the  window 
of  any  house  opening  on  any  public  street 
soliciting  prostitution.  Eighth.  Every  person 
commonly  known  as  a  macquereauz  or  pimp. 
Every  person  enumerated  and  described  Id 
this  section  shall  be  deemed  a  vagrant  and 
upon  conviction  thereof  before  the  municipal 
court,  shall  be  punished  by  a  fine  of  not  lesa 
than  ten  nor  more  than  one  hundred  dollars, 
or  by  imprisonment  In  the  city  Jail  not  lesa 
than  five  days  nor  more  than  three  months, 
or  by  both  such  fine  and  imprisonment  and 
shall  also  pay  the  costs  of  prosecution.  In 
all  cases  of  prosecution  under  this  section, 
common  fame  shall  be  taken  to  be  competent 
evidence  in  support  of  the  complaint  and  ev- 
ery house  or  place  commolily  known  to  be 
used  or  occupied  for  purposes  of  prostitution 
shall  be  tclken  and  deemed  to  be  a  house  of 
ill  fame."  In  1911  the  Legislature  passed  an 
act  defining  and  punishing  vagrancy,  being 
chapter  96,  Laws  of  1911.  It  is  claimed  that 
under  section  2,  art.  11,  of  the  (^oostltution, 
as  amended,  the  city  ordinance  is'vdd  be- 
cause It  conflicts  with  the  act  of  the  Legl» 
lature  upon  the  same  subject 

Ralph  E.  Moody,  of  Portland  (A.  Walter 
Wolf,  Geo.  M.  Farrln,  and  Wm.  A.  Leet  «1' 
of  Portland,  on  the  brief),  for  appellant  L 
E.  Latourette,  of  PorUand  (W.  P.  Ta  Roche. 
City  Atty.,  of  Portland,  on  the  brief),  for  re- 
spondent 

McBRIDE,  C.  3.  (after  stating  the  facts 
as  above).  [1]  We  quote  that  portion  of  the 
Constitution,  as  amended  in  1910,  which  it  is 
contended  is  controlling  on  behalf  of  the  de- 
fendant In  the  case  at  bar:  "The  legisUtlTe 
assembly  shall  not  enact  amend  or  repeal 
any  charter  or  act  of  incorporation  for  any 
municipality,  dty  or  town.  The  l^al  voter* 
of  every  city  and  town  are  hereby  granted 
power  to  enact  and  amend  their  municipal 
charter,  subject  to  the  Constitution  and  crim- 
inal laws  of  the  state  of  Oregon."    Before 
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this  amendment  was  adopted,  Portland,  pur- 
suant to  its  charter  granted  by  the  Legisla- 
ture, had  in  1904  passed  the  ordinance  under 
which  defendant  was  convicted,  and  It  has 
not  amended  or  changed  It  since.  It  is  there- 
fore clear  that  the  amendment  to  the  Con- 
stitution has  not  In  Itself  repealed  the  char- 
ter or  the  ordinance ;  and,  If  it  is  not  now  In 
force,  it  Is  because  the  state  statute  of  1911 
has  repealed  it. 

[2]  Waiving  the  question  of  the  right  of 
the  Legislature  to  repeal  a  charter  or  ordi- 
nance of  a  dty  by  a  general  law,  we  are 
satisfied  that  It  has  not  attempted  to  do  so 
in  this  Instance.  In  the  case  of  Warren  v. 
Crosby,  24  Or.  558,  34  Pac.  661,  Mr.  Justice 
Lord  uses  the  following  language :  "In  com- 
ing to  the  conclusion  reached  in  this  case, 
we  have  not  overlooked  the  principle  that  a 
general  law  will  not  be  considered  as  modify- 
ing or  repealing  a  special  or  local  law,  ex- 
cept by  express  words  or  necessary  implica- 
tion. 'Laws  special  and  local  In  their  ap- 
plication,' says  Allen,  J.,  'are  not  deemed  re- 
pealed by  general  legislation,  except  upon  the 
clearest  manifestation  of  the  Legislature  to 
effect  such  repeal,  and  ordinarily  an  express 
repeal  by  some  intelligible  reference  to  the 
special  act  is  necessary  to  accomplish  that 
end.'  People  v.  Quigg,  59  N.  X.  88.  'But,'  as 
was  said  by  Dixon,  J.,  'there  Is  no  rule  of 
law  which  prohibits  the  repeal  of  a  special 
act  by  a  general  one ;  nor  is  there  any  prin- 
ciple forbidding  such  repeal  without  the  use 
of  express  words  declarative  of  the  legisla- 
tive intent  to  repeal  the  entire  statute.'  Is'ew 
Brunswick. V.  Williamson,- 44  K.  J.  Law,  167. 
The  question  is  one  of  Intention,  and  the  pur- 
pose of  the  general  act  to  modify  or  repeal 
the  special  act  must  be  clearly  manifested — 
the  conflict  must  be  irreconcilable — in  the  ab- 
sence of  express  words  declarative  of  the  leg- 
islative intent.  Brown  v.  City  of  Lowell,  8 
Mete.  [Masa]  172;  Brown  v.  County  Commis- 
sioners, 21  Pa.  42;  State  v.  Fltsporter,  17 
Mo.  App.  273;  Fosdick  v.  Village  of  Perrys- 
bnrg,  14  Ohio  St  485,  486 ;  Sedgwick,  Statu- 
tory Law,  123."  The  statute  of  1911  makes 
any  person  guilty  of  violent,  riotous,  or  dis- 
orderly conduct,  or  of  using  abusive  or  ob- 
scene language  In  any  public  place,  street,  or 
highway,  whereby  the  peace  and  quiet  of  the 
neighborhood  Is  disturbed,  a  vagrant,  and, 
if  the  contention  of  the  defendant  Is  upheld, 
takes  away  from  the  city  authorities  the 
power  to  punish  that  class  of  offenses  most 
frequently  the  subject  of  police  supervision 
in  the  dtles.  There  is  nothing  In  the  city  or- 
dinance that  conflicts  with  the  state  law  ex- 
cept that  the  punishment  upon  conviction  In 
the  municipal  court  may  be  somewhat  lighter 
than  upon  conviction  in  the  state  court.  But, 
from  the  very  earliest  Judicial  history  of  the 
state,  the  law  has  provided  that  persons  con- 
victed In  Justices'  courts  of  assaults  and  oth- 
er like  offenses  may  be  punished  by  a  fine,  or 


by  a  small  fine  and  Imprisonment,  while.  If 
convicted  of  a  like  affair  in  the  circuit  courts, 
the  punishment  is  much  greater.  L.  O.  L.  { 
1924.  Repeals  by  implication  are  not  favor- 
ed, and  we  would  not  be  Justified  in  assum- 
ing that  it  was  within  the  legislative  intent 
to  effect  the  repeal  of  any  portion  of  the 
charter  or  ordinances  of  the  city  of  Portland 
by  the  enactment  of  the  act  of  1911,  above 
dted. 
The  Judgment  Is  aflJrmed. 

MOORE,   BURNETT,  and  RAMSEY,  JJ., 
concur. 


LIVESLEY  V.  LANDON. 
(Supreme  Court  of  Oregon.    Feb.  10,  1914.) 

1.  Elections  (j  806*)— Contests— Appkal. 

Under  L.  O.  L.  g§  3525,  3529,  3532,  3533, 
and  3537,  prescribing  the  procedure  in  contest- 
ed elections  in  the  circuit  court,  and  providing 
that  the  court  shall  finally  determine  all  ques- 
tions of  law  and  fact,  save  only  that  the  judge 
may,  in  his  discretion,  impanel  a  jury  to  decide 
on  questions  of  fact,  and  making  no  specific 
provision  for  appeal,  the  judgment  in  an  elec- 
tion contest  is  not  appealable,  such  contests 
being  summary  special  proceedings  and  not 
actions  or  suits. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §§  317-382;   Dec.  Dig.  8  305.'] 

2.  Appeal  and  Ebbob  (8  1*)  —  Nature  op 
Right— Statutobt  Pbotibions. 

There  is  no  right  of  appeal  excepting  when 
it  is  conferred  by  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  1-4;   Dec.  Dig.  g  l.»] 

3.  MuNicrPAL  Corporations  (g  46*)— Chae- 
teb — Amendment — Constbuction. 

An  amendment  to  a  city  charter,  making 
the  laws  of  the  state  relating  to  the  holding  of 
elections  applicable  to  city  elections,  does  not 
make  the  state  law  relating  to  conteat  of  coun- 
ty, district,  and  precinct  officers  a  part  of  the 
charter;  the  amendment  relating  only  to  the 
holding  of  elections. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  88  123-125;  Dec.  Dig. 
§  46.*] 

Department  1.  Appeal  from  Circuit  Court, 
Marion  County ;   Percy  R.  Kelly,  Judge. 

Contest  Of  election  by  P.  A.  LIvesley 
against  J.  R.  Landon.  From  a  Judgment  for 
the  contestant,  contestee  appeals.  Motion  to 
dismiss  appeal  sustained. 

This  Is  a  proceeding  instituted  by  the  con- 
testant and  respondent  to  contest  the  election 
of  the  contestee  and  appellant  to  the  oflBce  of 
mayor  of  Woodburn.  In  the  court  below. 
Judgment  of  ouster  was  rendered  against  the 
contestee.  The  contestee  has  brought  the 
case  to  this  court  on  an  attempted  appeal. 
The  contestant  and  respondent  moved  for  an 
order  dismissing  the  attempted  appeal.  The 
facts  appear  in  the  opinion  of  the  court 
Motion  sustained. 

H.  Overton,  of  Woodburn,  and  B.  A.  Baker, 
of  Portland,  for  appellant  Blaine  McCord, 
of  Woodburn,  for  respondent. 


*For  other  canes  ««e  ume  topic  and  section  NUMBER  In  Dec.  Dig.  a  Am.  Dig.  Key-No.  Series  &  Rep'r  In^xes  t 
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RAMSEY,  J.  [1]  At  the  election,  held  In 
the  city  of  Woodbum,  on  November  4,  1913, 
the  contestant  and  the  contestee  were  oppos- 
ing candidates  for  the  office  of  mayor  of  the 
city  of  Woodbum,  and  at  this  election  the 
contestee  received  383  votes  and  the  contest- 
ant 378.  The  contestee  was  declared  elected 
to  said  office.  On  November  12,  1913,  the 
contestant  began  this  proceeding  to  contest 
the  contestee's  election  to  said  office,  and  to 
oust  him  therefrom,  on  the  alleged  ground 
that  the  contestee  was  not  eligible  to  said 
office  for  the  reason  he  is  not  a  citizen  of  the 
United  States.  Section  1  of  chapter  3  of  the 
charter  of  Woodbum  (Laws  .1899,  p.  532) 
provides  that  the  mayor  of  said  city  shall  be 
a  citizen  of  the  United  States,  eta  This 
contest  was  begun  under  section  3532  and 
3537,  L.  O.  L.  (the  Corrupt  Practices  Act), 
and  the  trial  was  conducted  under  section 
3533,  Ij.  O.  L.  The  court  below  rendered  a 
Judgment  ousting  the  contestee  from  said 
office  and  awarding  It  to  the  contestant.  The 
contestee  has  brought  the  case  to  this  court 
on  an  attempted  appeal. 

The  contestant  has  filed  a  motion  for  an 
order  dismissing  the  attempted  appeal,  on  the 
ground  tliat  there  Is  no  right  of  appeal  from 
said  judgment  Section  3529,  L.  O.  L.,  pro- 
vides that  any  elector  of  any  municipal  divi- 
sion of  the  state  may  contest  the  right  of  any 
person  to  any  office  for  which  such  elector 
has  the  right  to  vote.  Section  3537,  L.  O.  L., 
provides  a  form  for  the  petition  for  such  a 
contest  Section  3525,  L.  O.  L.,  confers  Juris- 
diction to  hear  and  determine  such  a  contest, 
upon  circuit  courts.  Section  3532,  L.  O.  L., 
provides  that,  on  the  filing  of  a  petition  for 
a  contest,  the  clerk  shall  immecUately  notify 
the  Judge  ot  the  court,  and  issue  a  citation 
to  the  petson  whose  office  is  contested,  citing 
him  to  appear  and  answer,  not  less  than 
three  nor  more  than  seven  days  after  the 
date  of  the  filing  of  the  petition.  Said  sec- 
tion provides,  also,  that  the  court  shall  hear 
such  contest,  and  that  cases  of  contest  shall 
take  precedence  over  all  other  business  on  the 
court  docket,  and  that  such  cases  shall  be 
tried  and  disposed  with  all  convenient  dis- 
patch. It  provides,  also,  that  the  court  shall 
always  be  deemed  in  session  for  the  trial  of 
such  cases.  Section  3533,  L.  O.  L.,  provides 
that  the  court  "shall  finally  determine  all 
questions  of  law  and  fact,  save  only  that  the 
Judge  may  tn  his  discretion  impanel  a  Jury  to 
decide  on  questions  of  fact."  This  section  re- 
quires the  court  to  "forthwith  certify  its  de- 
cision to  the  board  or  official  issuing  certif- 
icates of  ♦  ♦  *  election,  which  board  or 
official  shall  thereupon  issue  certificates 
•  •  •  of  election  to  the  person  ♦  »  » 
entitled  thereto  by  such  decision."  The  sec- 
tions referred  to  supra  are  parts  of  what  is 
termed  the  Corrupt  Practices  Act  The  last 
clause  of  the  title  of  said  act  (Laws  of  1909, 
p.  15)  contains  the  following  words  relating 
to  contests  of  elections  ;•'•••  And  to 
provide  the  manner  of  conducting  contests 


for  nominations  and  elections  in  certain 
cases." 

It  will  be  seen  that  the  contests  provided 
for  by  the  sections  cited  supra  are  summary 
special  proceedings.  They  are  neither  ac- 
tions nor  suits  In  the  ordinary  sense  of  those 
terms.  An  ordinary  action  or  suit  is  cooi- 
menced  by  filing  a  complaint  The  plaintiff 
or  his  attorney  then  Issues  a  summons,  sign- 
ed by  the  plaintiff  or  his  attorney,  and  this 
summons  requires  the  defendant  to  appear 
and  answer  if  served  within  the  county  In  10 
days  or  within  20  days  from  the  date  of  the 
service  upon  him,  if  served  within  any  other 
county. .  In  the  contest  proceeding  the  clerk 
Issues  a  citation  requiring  the  contestee  to 
answer  not  less  than  three  nor  more  than 
seven  days  from  the  date  of  the  filing  of  the 
petition.  In  an  ordinary  action  or  suit,  the 
Issues  are  made  up,  and  the  case  is  tried  in 
term  time,  when  it  is  reached  by  the  court  In 
the  ordinary  course  of  judicial  business.  The 
contest  proceedings  referred  to  are  to  have 
precedence  over  everything  on  the  docket  and 
the  courts  are  declared  to  be  in  session  at 
all  times  for  the  trial  of  such-  cases.  These 
contest  cases  are  to  be  tried  without  a  Jury, 
unless  the  court,  in  its  discretion,  shall  sub- 
mit the  facts  to  a  jury.  Section  3533,  supra, 
expressly  provides  that  the  court  shall  ftnally 
determine  all  questions  of  law  and  fact  "dd- 
less  it  impanels  a  Jury  to  try  the  facts." 
Said  act  makes  no  provision  whatever  for  an 
appeal  from  the  decision  of  the  circuit  court 
The  requirement  that  the  circuit  court- shall 
"finally  determine  all  questions  of  law  and 
fact"  In  view  of  the  further  fact  that  said 
act  makes  no  provision  for  an  appeal,  seems 
to  indicate  that  the  people,  in  adopting  said 
act,  did  not  Intend  that  the  defeated  party 
should  have  a  right  of  appeal  to  this  court 
The  contest  provided  for  is  clearly  a  sum- 
mary special  proceeding,  and  there  is  notb- 
lug  in  said  act  manifesting  an  Intention  that 
there  should  be  any  appeal.  By  stating  that 
the  lower  court  should  "finally  determine  the 
law  and  the  facts,"  the  people  seem  to  evince 
an  Intention  that  the  contest  proceedhig 
should  eod  with  the  decision  of  the  circuit 
court 

In  Simon  t.  Portland  Common  Council,  9 
Or.  437,  the  facts  were  tliat  the  charter  of 
the  city  of  Portland  provided  that  the  com- 
mon council  of  that  city  was  "the  final  jaifff^ 
in  a  contest  for  the  office-  of  mayor  of  said 
city,  and  this  court  held  in  that  case  that  the 
decision  of  the  common  council  could  not  be 
reviewed  by  this  court 

[2]  15  Cyc,  p.  435,  says:  "The  right  to  ap- 
peal from  the  decisions  of  inferior  courts  and 
tribunals  in  election'  cases  does  not  exist  on- 
less  it  has  been  conferred  by  some  constitu- 
tional or  statutory  provision.  And  statutes 
authorizing  appeals  or  writs  ot  error  to  be 
taken  from  judgments  rendered  in  civil  cases 
do  not  apply  to  contested  election  proceedings 
under  the  statute,  as  they  are  not  civil  cmct. 
Hut  in  some  Jurisdictions  appeals  and  writs 
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of  error  are  anthorlzed  In  such  cases,  either 
by    constitutional   or  statutory    provisions." 

Volume  7  of  the  Ency.  of  PI.  &  Pr.  p.  394, 
ssays :  "The  right  of  appeal  from  judgments 
and  orders  in  election  cases,  as  In  other  cases, 
exists  only  lohen  granted  by  some  constitu- 
tional or  statutory  ftrovision." 

In  French  v.  Llghty,  9  Ind.  476,  the  court 
says :  "We  have  found  that  the  act  provid- 
ing for  contested  elections  gives  no  appeal 
to  the  Supreme  Court,  that  the  act  regulat- 
ing the  practice  in  civil  suits  only  gives  an 
appeal  in  the  cases  embraced  In  that  stat- 
ute, that  the  act  relative  to  practice  in  crim- 
inal cases  only  gives  an  appeal  in  that  dass 
of  cases,  and  that  no  other  statute  gives  this 
court  Jurisdiction  of  that  under  considera- 
tion ;  while  it  is  conceded  that  the  court  can- 
not entertain  it,  unless  empowered  to  do  so 
by  statute." 

In  Lyon  v.  Dunn,  196  Pa.  91,  46  Atl.  385, 
the  court  says ;  "Contests  of  elections  are 
wholly  statutory,  and  no  appeal  lies  from  the 
Judgment  of  the  trial  court  unless  expreasly 
authorized.  The  present  contest  was  institut- 
ed by  petition  of  certain  electors  to  the  At- 
torney General  and  the  appointment  of  a 
special  court,  under  section  6  of  the  act  of 
May  19, 1874  (P.  L.  209).  No  appeal  was  giv- 
en by  that  act  On  the  contrary,  the  plain 
intent  was  to  have  a  speedy  trial  and  termi- 
nate the  controversy  by  a  Judgment  on  the 
merits  which  should  be  final." 
'  In  State  v.  Commissioners,  31  Ohio  St  455, 
the  court  says:  "In  cases  of  election  con- 
tests, the  only  appeal  expressly  provided  for 
is  an  appeal  from  the  declaration  of  the 
clerk  and  Justices,  on  completing  the  canvass 
of  tbe  votes,  to  the  court  of  common  pleas. 
♦  •  ♦  If,  therefore,  a  right  to  appeal  from 
the  decisions  of  the  court  of  common  pleas  to 
the  district  court  exists  in  such  cases,  it  must 
be  by  virtue  of  the  provisions  of  section  5 
of  the  act  of  April  12, 1858,  as  amended  May 
16,  1868.  •  •  •  But  this  section,  by  its 
ternas,  applies  only  to  civil  actions,  of  which 
the  common  pleas  has  original  Jurisdiction. 
The  ihode  of  contesting  elections  is  specially 
prescribed  by  statute.  The  contest  ia  there- 
fore a  statutory  proceeding,  and  not  a  civil 
action,  within  the  meaning  of  the  statute  reg- 
ulating appeals." 

In  Stearns  v.  Wyoming,  53  Ohio  St  353, 
41  li.  .E.  578,  the  court  held  that  where  the 
statute  conferred  upon  common  councils  pow- 
er to  Judge  of  the  election  and  qualification 
of  their  own  members,  such  power  was  ex- 
clusive and  final,  although  the  statute  did  not 
say  that  it  should  be  either  exclusive  or  final. 

In  Portland  v.  Gaston,  38  Or.  533,  63  Pac. 
1051,  the  facts  were  that  the  charter  of  Port- 
land gave  a  landowner  whose  property  had 
been  talien  for  a  street  a  right  to  appeal  to 
the  circuit  court  from  the  assessment  of  dam- 
ages made  by  the  city,  and  the  charter  pro- 
vided that  the  decision  of  the  circuit*  court 
should  be  a  final  and  conclusive  determina- 


tion of  such  assessment,  and  this  court  held 
that  the  tandoumer  could  not  appeal  from  the 
judgment  of  the  circuit  court  to  this  court 
and  that  the  decision  of  the  circuit  court  was 
final. 

In  this  state  there  is  no  right  of  appeal, 
excepting  when  it  Is  conferred  by  statute. 

In  the  City  of  Portland  t.  Nottingham,  68 
Or.  4,  113  Pac.  30,  the  court  says :  "An  ap- 
peal is  not  a  matter  of  primary  right  It  is 
a  privilege,  and  he  who  would  enjoy  that 
privilege  must  show  some  statute  conferring 
it  upon  him."  See  on  this  point  Portland  v. 
Gaston,  38  Or.  533,  63  Pac.  1051;  Sears  v. 
Dunbar,  50  Or.  36,  91  Pac.  145;  Blumauer 
Drug  Co.  T.  Horticultural  Fire  ReUef  of  Ore- 
gon, 59  Or.  68,  112  Paa  1084;  Tazwell  v. 
Davis,  64  Or.  341,  130  Pac.  400.  In  Tazweli 
v.  Davis,  supra,  the  court  says:  "The  right 
of  appeal  from  the  decisions  of  inferior 
courts  In  election  cases  does  not  exist,  unless 
it  has  been  conferred  by  some  constitutional 
or  statutory  provision.  •  •  •  Statutes 
authorizing  appeals  to  be  taken  from  Judg- 
ments rendered  in  civil  cases  do  not  apply 
to  contested  election  proceedings  under  the 
statute,  as  they  are  not  civil  cases.  •  *  *'• 
This  proposition  is  not  controverted  by  coun- 
sel for  contestants,  but  it  is  claimed  that  the 
right  of  appeal  exists  by  virtue  of  section 
8429,  L.  O.  L.  "The  Corrupt  Practices  Act 
of  1909  appears  to  be  full  and  complete  io 
itself,  and  covers  numerous  questions  relat- 
ing to  elections  and  nominations.  It  makes 
no  reference  to  the  former  act  of  which  sec- 
tion 3429  is  a  part,  and  makes  no  provision 
for  an  appeal  in  cases  of  this  kind.  We  do 
not  deem  it  absolutely  necessary  to  decide 
this  question,  as  the  result  in  this  case  would 
be  the  same,  except  as  to  the  form;  but  we 
call  attention  to  the  same  in  order  that  the 
statute  may  be  remedied  by  amendment.  We 
think  the  point  made  by  contestee  in  this  re- 
spect is  well  taken." 

[3]  The  counsel  for  the  contestee  contends 
that,  as  the  people  of  Woodbum  amended 
their  charter,  and  thereby  made  the  laws  of 
the  state  relating  to  the  holding  of  elections 
applicable  to  elections  in  the  city  of  Wood- 
bum,  such  amendment  had  the  effect  to  make 
the  state  law  relating  to  the  contest  of  coun- 
ty, district,  and  precinct  officers  a  part  of 
their  charter;  but  we  think  such  contention 
is  not  sound.  Moreover,  it  is  hardly  proba- 
ble that  the  people  of  Woodburn  could,  by 
amendment  of  their  charter,  confer  upon  this 
court  Jurisdiction  to  bear  and  determine  ap- 
peals from  the  circuit  court  in  contested  elec- 
tion cases.  Tbe  Jurisdiction  of  this  court  is 
determined  by  the  Constitution  and  statutes 
of  tbe  state.  However,  it  is  not  necessary  to 
decide  the  last-mentioned  point,  as  we  think 
that  said  amendment  did  not  relate  to  elec- 
tion contests.  It  related  to  the  holding  at 
elections,  and  not  to  contesting  them. 

We  have  examined  the  question  raised  by 
this  motion  to  dismiss  the  attempted  appeal. 
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and  we  are  conrlnced  that  tbe  people,  In  pro- 
viding for  contesting  elections,  in  the  sections 
of  the  law  referred  to  supra,  intended  to 
create  a  summary  special  proceeding  to  de- 
termine contests,  and  intended  that  the  deci- 
sions of  the  circnit  court  should  be  final,  and 
that  contest  proceedings  should  end  in  that 
court 

It  may  be  that  the  law  should  be  amended, 
so  as  to  allow  an  appeal  to  this  court,  but 
this  is  a  matter  for  the  consideration  of  the 
legislative  and  not  the  Judicial  department  of 
the  state. 

We  find  that  the  Judgment  ousting  the  con- 
testee  Is  not  appealable,  and  said  motion  to 
dismiss  the  attempted  appeal  is  sustained, 
and  the  same  Is  dismissed. 

McBKIDE,  O.  J.,  and  MOORE  and  BUR- 
NETT, JJ.,  concur. 


FIRST  CHRISTIAN  CHURCH  OF  MED- 

FORD  T,  ROBB  et  al. 
(Supreme  Court  of  Oregon.    Feb.  10,  1914.) 

1.  COUBTS  (|   62*)— TEBMS— DUKATION. 

On  Apnl  10,  1913,  when  the  existing  law 
set  the  terms  of  circuit  court  in  Jackson  coun- 
to  for  the  fourth  Monday  in  March,  the  first 
Tuesday  after  the  first  Monday  in  September, 
and  the  second  Monday  in  December,  plaintiff 
took  a  voluntary  nonsuit.  On  May  10,  1913, 
it  moved  to  vacate  the  judgment  and  reinstate 
the  cause.  On  .Tuly  10,  1918,  the  motion  was 
allowed.  Act  Feb.  25,  1913,  which  went  into 
effect  June  3.  1913  (Laws  1913,  p.  209),  chang- 
ed the  time  for  holding  court  to  the  first  Mon- 
day in  February,  May,  and  October.  Held, 
within  the  rule  that  a  court  once  convened  in 
regular  session  continues  till  adjourned  sine 
die,  or  the  term  lapses  by  the  commencement 
of  a  new  one,  no  term  having  intervened,  that 
the  original  March  term  before  which  the  non- 
suit was  granted  had  not  terminated  before  the 
decision  of  the  motion  to  reinstate. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  H  207,  210;   Dec.  Dig.  $  62.*] 

2.  Jddoment  (i  342*)— Amendment  and  Cob- 

BBOWON— POWEB  OP  OotTRT. 

A  court  of  record  has  the  inherent  right 
to  correct,  modify,  or  vacate  its  orders  or  judg- 
ments, during  the  term  at  which  they  were  ren- 
dered, or  while  the  proceedings  remain  under 
consideration  and  not  finally  disposed  of,  but 
after  the  term,  unless  retained  by  appropriate 
motion  or  other  proceeding,  a  judgment  cannot 
be  assailed  in  the  same  action  except  in  the 
manner  stated  in  L.  O.  Li.  J  103,  in  case  of  mis- 
take, inadvertence,  surprise,  or  excusable  neg- 
lect 

(Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  f§  668-671;    Dec.  Dig.  S  342.*] 

3.  Appbal  and  Ebbob  (§  93*)- Decisions  Re- 
view abx-e — Obdeb  Reinstating  Cause  Aft- 
EB  Nonsuit. 

Ii.  O.  Ii.  S  549,  giving  an  appeal  from  a 
judgment  or  decree  other  than  one  by  confes- 
sion or  for  want  of  answer,  and  section  548, 
giving  an  appeal  from  an  order  affecting  a  sub- 
stantial right  and  in  effect  determining  the  ac- 
tion or  suit,  do  not  give  an  appeal  from  an 
order  reinstating  a  cause  after  voluntary  non- 
suit. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  643-647;  Dec.  Dig.  § 
93.*] 


4.  Appeal  and  Errob  (|  110*)  —  Decisiom 

Reviewable  —  Reinstating   Catjse  Afteb 

Nonsuit— "New  Tbial." 

Under  L.  O.  Lw  f  173,  defining  a  "new 
trial"  as  a  re-ezamination  of  an  is«ne  of  fact 
after  judgment,  an  order  reinstating  a  cause 
after  voluntary  nonsuit  is  not  appealable  under 
section  548,  giving  an  appeal  from  an  order 
granting  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  740-748;  Dec.  Dig.  { 
110.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4788-^790.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  F.  M.  Calkins,  Judge. 

Action  by  the  First  Christian  Church  of 
Medford  against  G.  Robb  and  others.  From 
a  Judgment  for  plaintiff,  defendant  the  Mas- 
sachusetts Bonding  &  Insurance  Company 
appeals.    Appeal  dismissed. 

At  the  trial  of  this  action  on  April  10, 1913, 
and  during  the  production  of  testimony  for 
the  plantiff,  it  took  a  voluntary  nonsuit  On 
May  10,  1913,  based  upon  afDdavits,  the 
plaintiff  moved  to  vacate  the  Judgment  and 
reinstate  the  cause  for  trial.  On  the  day 
last  mentioned  the  court  beard  arguments 
for  both  parties,  reserved  its  Judgment  and 
on  July  10,  1913,  entered  an  order  allowing 
the  motion,  vacating  the  Judgment  and  re- 
instating the  cause  for  hearing.  From  this 
order  the  defendant  appeals,  and  the  plain- 
tiff moves  to  dismiss  the  appeal  tor  want  of 
Jurisdiction  of  this  court  because  the  judg- 
ment appealed  from  is  not  a  final  Judgment 

Peters  &  Powell,  O.  L.  Price,  and  D.  P. 
Price,  all  of  Portland,  and  H.  K.  Hanna,  of 
Jacksonville,  for  appellant  Boggs  &  Wilson 
and  Mulkey  &  Cherry,  all  of  Medford,  for  re- 
spondent 

BURNETT,  J.  [1]  At  the  time  of  the 
trial  ended  by  the  nonsuit  the  terms  of  cir- 
cuit court  were  held  in  Jackson  county  on 
the  fourth  Monday  in  March,  the  first  Tnes- 
day  after  the  first  Monday  in  September,  and 
the  second  Monday  In  'December.  The  rule 
is  laid  down  in  Ex  parte  Harrell,  57  Or.  95, 
110  Pac.  493,  that  a  court  once  convened  in 
regular  term  continues  open  until  it  has  ad- 
journed sine  die,  or  the  term  lapses  by  the 
commencement  of  a  new  one  lawfully  ap- 
pointed. The  motion  to  vacate  the  Judgment 
of  nonsuit  was  filed  during  the  term  at  which 
the  judgment  was  entered  and  suffices  to 
keep  the  matter  in  question  in  the  breast  of 
the  court  until  finally  determined,  within  the 
principle  established  in  Henrlchsen  v.  Smith, 
29  Or.  475,  42  Pac.  486,  44  Pac.  496.  This 
is  true  in  this  Instance,  although  by  the  act 
of  February  25,  1913,  which  took  effect  Jnne 
3,  1913,  the  time  for  holding  court  In  Jack- 
son county  was  changed  to  the  fourth  Mon- 
day in  February,  May,  and  October.  No 
term  established  by  law  had  Intervened  in 
this  Instance  to  terminate  the  March  term 
begud  and  held  under  the  former  statute; 
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bence,  for  the  purpose  of  this  case,  fhe  origi- 
nal March  term,  at  which  the  motion  to  va- 
cate the  nonsuit  was  filed,  continued  open 
until  after  the  decision  of  the  motion. 

[2]  It  is  thoroughly  established  In  this 
state  that,  during  the  term  at  which  they 
were  entered,  every  court  of  record  has  the 
Inherent  right  to  correct,  modify,  or  vacate 
Its  orders  and  judgments,  or  while  the  pro- 
ceedings remain  under  consideration  and  not 
finally  disposed  of.  On  the  other  hand,  aft- 
er the  lapse  of  the  term,  without  the  mat- 
ter In  question  having  been  retained  in  the 
bosom  of  the  court  by  an  appropriate  motion 
or  other  proceeding  for  determination,  a 
Judgment  once  rendered  cannot  be  assailed 
in  the  same  action  except  in  the  manner  laid 
down  In  section  103,  L.  O.  I*,  where  It  ap- 
pears to  have  been  made  through  mistake,  in- 
advertence, surprise,  or  excusable  neglect 
In  Deerlng  v.  Qulvey,  26  Or.  556,  38  Pac.  710, 
it  was  decided  that  the  court  had  no  Juris- 
diction to  set  aside  a  Judgment  after  the 
lapse  of  the  term  where  control  of  It  had  not 
been  retained  by  appropriate  proceedings, 
and  that  an  order  thus  overturning  the  judg- 
ment was  void  and  appealable.  On  the  oth- 
er hand,  is  Henrlchsen  v.  Smith,  supra,  the 
Judgment  was  held  to  be  under  control  of 
the  court  after  the  term,  because  the  time  to 
file  a  bill  of  exceptions  had  been  extended 
beyond  the  term  so  that,  when  the  court  re- 
fused to  sign  the  bill,  but  vacated  the  Judg- 
meait  and  granted  a  new  trial,  the  order  an- 
nulling the  Judgment  was  neither  void  nor 
final;  and  hence  that  no  appeal  would  lie 
therefrom.  In  Ldvesley  v.  Johnston,  47  Or. 
193.  82  Pac.  864,  this  court  recalled  a  man- 
date during  the  term  in  which  It  was  issued 
and  set  aside  the  Judgment  In  Ayers  v. 
Lund,  49  Or.  303,  89  Pac.  806,  124  Am.  St 
Rep.  1046,  the  matter  in  controversy  was  a 
tax  title.  During  the  term  the  court  set 
aside  Its  own  decree  and  reopened  the  issue 
permitting  the  plaintiff  to  prove  a  tender  of 
taxes  paid  by  the  defendant,  and  this  action 
of  tbe  circuit  court  was  approved  by  this 
court. 

[3]  It  Is  said  in  section  649,  U  O.  L.,  that 
"any  party  to  a  judgment  or  decree  other  than 
a  judgment  or  decree  given  by  confession,  or 
for  want  of  an  answer  may  appeal  there- 
from." Defining  an  appealable  Judgment  or 
decree,  section  548,  L.  O.  L.,  says:  "An  order 
affecting  a  substantial  right,  and  which  in 
effect  determines  the  action  or  suit  so  as  to 
prevent  a  Judgment  or  decree  therein,  or 
a  final  order  affecting  a  substantial  right, 
and  made  In  a  proceeding  after  Judgment  or 
decree,  or  an  order  setting  aside  a  judgment 
and  granting  a  new  trial  for  the  purpose  of 
being  reviewed,  shall  be  deemed  a  judgment 
or  decree."  It  Is  true  that  a  void  order  is 
appealable  within  the  meaning  of  Smith  v. 
EUendale  Mill  Company,  4  Or.  70,  and  oth- 
er cases;  but,  as  we  have  seen,  an  order  va- 


cating a  judgment  during  tbe  term  at  which 
it  was  made  is  not  void,  being  at  the  time 
within  the  authority  of  the  court  making  it 

The  order  reinstating  the  cause  for  trial 
does  not  In  any  sense  determine  the  action 
80  as  to  prevent  a  judgment  or  decree  there- 
in. As  noted  in  section  648,  L.  O.  L.,  the 
plain  purpose  of  the  order  Is  to  reinstate  the 
cause  for  trial  and  does  not  prevent,  but  will 
result  in,  a  final  judgment  in  the  future. 

[4]  Neither  is  the  order  vacating  the  judg- 
ment one  granting'  a  new  trial  for  the  rea- 
son that,  in  the  language  of  section  178,  L.  O. 
Li.,  a  "new  trial"  Is  a  re-examlnation  of  an 
issue  of  fact  In  the  same  court  after  Judg- 
ment. The  examination  of  tbe  issue  of  fact 
In  this  case  was  abortive  and  was  never  com- 
pleted; hence  there  could  be  no  new  exami- 
nation of  tbe  fact  within  the  meaning  and 
Intent  of  the  section  defining  a  new  trial. 
It  thus  appears  that  the  order  complained  of 
and  from  which  the  appeal  Is  taken  is  not 
void,  neither  is  It  such  an  order  as  section 
548  defines  to  be  appealable.  The  right  of 
the  defendant  to  oppose  the  demand  of  the 
plaintiff  is  not  abused,  and  the  issues  may  be 
beard  on  their  merits. 

The  appeal  is  dismissed. 


WHEELWRIGHT  v.  VANDBRBILT. 
(Supreme  Court  of  Oregon.     Feb.  17,  1914.) 

1.  Fbaitd    (8  9*)— Elkments   in   Gsvauxr- 
"AcTiONABLK  Fraud." 

To  constitnte  "actionable  fraud"  it  must 
appear  that  defendant  made  a  material  represen- 
tation falsely,  that  he  knew  it  was  false  or  made 
it  recklessly  without  knowledge  of  its  truth  and 
as  a  positive  assertion,  with  intention  that  it 
should  be  acted  upon,  and  that  plaintiff  acted 
upon  it  to  his  injury. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  I  8;   Dec.  Dig.  J  8.» 

For  other  definitions,  see  Words  and  Phrases, 
VoL  1,  p.  147,] 

2.  Fbadd      (J     20*)— Elements— Right     or 
Plaintiff  to  Rely  Thereon. 

Misrepresentations,  to  coDStitute  fraud, 
must  be  such  as  would  deceive  a  person  of  ordi- 
nary prudence. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §§  17,  18;    Dec.  Dig.  {  20.»] 

3.  Fkattd  (§  46*)—AcTioNS— Pleading. 

A  complaint  by  a  corporate  stockholder 
against  a  stockholder  and  director  in  another 
corporation,  for  fraud  in  overstating  the  price 
paid  by  deiendanf s  company  for  land  sold  to  it 
by  plaintiS's  company,  seeking  to  recover  as 
damages  expenses  incurred  by  plaintiff  in  in- 
vestigating the  affairs  of  his  own  company  to 
discover  any  fraud  of  such  company  in  the 
transaction,  does  not  state  a  cause  of  action, 
having  failed  to  show  that  defendant  made  tbe 
representations  with  the  intention  that  plaintiff 
should  act  upon  them,  or  that  plaintiff  did  re- 
ly on  them. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  i  41;   Dec.  Dig.  $  46.*] 

Department  2.    Appeal  from  Circuit  Court, 

Hood  River  County ;  W.  L.  Bradshaw,  Judge. 

Action  by  William  D.  Wheelwright  against 


*For  other  casM  see  same  topic  and  section  NUMBER  In  Dec.  Big.  £  Am.  Dig.  Key-No.  Series  &  KeD^cIndexes 

Digitized  by  LjOOQIC 


858 


138  PACIFIC  RBPOKTBa 


(Or. 


Oscar  Vanderbilt.    From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

This  is  an  action  for  damages  for  deceit 
Tbe^trlal  court  sustained  a  demurrer  to  the 
complaint  The  plaintiff  appeals.  The  al- 
legations of  tbe  complaint  are  in  effect  as  fol- 
lows: Plaintiff  was  a  stockholder  in  the 
Stanley-Smith  Lumber  Company  which  had 
sold  certain  lands  to  the  Vanderbilt  Orchard 
I^ands  pompany,  of  which  defendant  was  a 
director  and  stockholder.  Defendant  con- 
ducted the  negotiations  'and  paid  the  pur- 
chase price  to  the  lumber  company  on  behalf 
of  the  land  company.  The  directors  of  the 
latter  corporation,  other  than  the  defendant 
bad  told  tbe  plaitniff  that  the  price  paid 
for  the  land  was  $29,400,  and  the  directors 
of  the  lumber  company  bad  told  plaintiff  that 
the  sum  received  was  $19,600.  Plaindfl 
thereupon  became  suspicious  of  the  honesty 
and  good  faith  of  the  directors  of  tbe  lumber 
company,  and  sought  out  the  defendant  and 
questioned  him  in  regard  to  the  transaction, 
and  he  told  plaintiff  that  the  amount  paid 
to  the  lumber  company  was  $29,400.  It  is  al- 
leged that  the  statements  made  by  the  de- 
fendant to  the  plaintiff  were  false,  and  that 
the  defendant  knew  that'  they  were  false 
when  be  made  tbem  ;  that  the  defendant  him- 
self either  directly  retained  from  the  pur- 
chase price  aforesaid  the  sum  of  $9,800,  or 
was  repaid  that  sum;  that  the  representa- 
tions made  by  defendant  to  plaintiff  were 
a  part  of  a  scheme  to  conceal  from  defend- 
ant's fellow  stockholders  and  directors  in 
the  land  company  tbe  fact  that  defendant 
had  retained  any  money;  that  plaintiff  be- 
Ilered  and  relied  upon  the  statements  made  to 
him  by  defendant,  and  for  the  proper  protec- 
tion of  bis  interests  in  the  lumber  company, 
under  the  advice  of  counsel,  employed  a  pub- 
lic accountant  to  investigate  and  audit  the 
books  and  records  of  the  lumber  company, 
which  was  done,  with  the  assistance  of  at' 
tomeys;  that  be  investigated  certain  other 
phases  of  the  affairs  of  the  lumber  company, 
and  necessarily  incurred  an  expense  of  $1,- 
452.50,  which  he  seeks  to  recover  from  the 
defendant  as  damages. 

Kmest  W.  Hardy,  of  Portland  (Hardy, 
Sawyer  &  Woodley,  of  Portland,  on  the  brief), 
for  appellant.  Jesse  Stearns,  of  Portland 
(A.  J.  Derby,  of  Hood  River,  on  the  brief), 
for  respondent 

BEAN,  3.  (after  stating  the  facts  as  above). 
It  is  not  contended  by  plaintiff,  as  we  under- 
stand tbe  argument,  that  tbe  defendant  in- 
tended to  induce  tbe  plaintiff  to  investigate 
the  affairs  of  the  lumber  company  or  take 
any  action  on  account  of  the  statements  made 
by  defendant.  Counsel  for  plaintiff  suggest 
that  the  case  is  without  precedent.  The  fol- 
lowing authorities  are  somewhat  in  point: 

[1]  To  constitute  actionable  fraud  it  must 
appear:  (1)  That  defendant  made  a  material 
representation;    (2)  that  it  was  false;    (3) 


that  when  he  made  it  he  knew  It  was  false, 
or  made  it  recklessly  without  any  knowledge 
of  its  truth,  and  as  a  positive  assertion;  (4) 
that  he  made  it  with  the  intenUon  that  it 
should  be  acted  upon  by  plaintiff;  (5)  that 
plaintiff  acted  in  reliance  upon  it;  and  (6) 
that  he  thereby  suffered  Injury.  Each  of 
these  facts  must  be  proved  with  reasonable 
certainty,  and  all  of  them  must  be  found  to 
exist  The  absence  of  any  one  of  them  is 
fatal  to  recovery.  20  Cyc.  13.  Where  a  party 
complains  of  false  representations,  whereby 
he  was  caused  to  suffer  damage  in  a  tran3a^ 
tlon  with  some  third  person,  it  devolves  upon 
him  to  show  expressly  that  the  alleged 
wrongdoer  intended,  or,  what  Is  the  same 
thing,  that  he  may  reasonably  be  supposed 
under  the  circumstances  to  have  intended, 
that  the  plaintiff  should  act  upon  the  mis- 
representations; and  it  is  not  enough  to 
prove  that  tbe  same  were  made  with  knowl- 
edge of  their  falsity.  1  Bigelow  on  Fraud,  p. 
536. 

[2]  The  misrepresentations  most  have  been 
such  as  would  have  deceived  a  person  of 
ordinary  prudence.  In  other  words,  it  mast 
appear  that  plaintiff  reasonably  believed 
tbem  to  be  true.  Southern  Development  Co. 
V.  Silva,  125  U.  S.  247,  8  Sup.  Ct  881,  31  L. 
Ed.  678;  Dunning  v.  Cresson,  6  Or.  241,  242. 

[3]  No  contractual  relation  existed  be- 
tween the  defendant  and  tbe  plaintiff.  Tbe 
former  occupied  no  fiduciary  relation  to  the 
latter.  They  were  not  associates  nor  fellow 
stockholders  in  either  company,  nor  acquain- 
tances up  to  the  time  the  statements  were 
made.  When  plaintiff  made  the  inquiry  of 
the  defendant  he  bad  been  informed  by  bis 
business  associates  in  the  lumber  company  as 
to  the  amount  received  for  the  land.  So  far 
as  plaintiff  is  concerned  there  is  nothing  in 
tbe  complaint  that  indicates  that  the  defend- 
ant did  anything  more  than  to  boast  of  the 
high  price  paid  for  the  realty  or  to  putT  tbe 
price  of  the  land.  It  cannot  be  said  that,  nn- 
der  the  circumstances,  tiie  plaintiff,  as  a  rea- 
sonably prudent  man,  was  justified  in  belier- 
ing  tbe  statements  of  the  defendant,  who  was 
a  stranger,  and  disregarding  the  information 
he  had  already  obtained.  His  conduct  in 
making  the  investigation  in  which  tbe  ex- 
pense was  incurred  which  be  seeks  to  recover 
is  inconsistent  with  the  Idea  that  he  believed 
the  defendant's  statements.  The  defendant 
certainly  could  not  have  anticipated  that  the 
plaintiff  would  have  taken  such  action  in  re- 
liance upon  his  statements.  An  action  can- 
not be  based  upon  the  telling  of  a  naked  lie. 
2  Addison  on  Torts,  772. 

In  Enfield  v.  Colbum,  63  N.  H.  218,  where 
the  defendant  made  a  claim  upon  the  town 
for  damages  to  his  horses,  the  officials  investi- 
gated the  claim  and  found  it  to  be  false.  Ac- 
tion was  brought  to  recover  the  expense.  Mr. 
Justice  Carpenter,  at  page  219  of  the  ophilon 
said:  "A  mere  naked  lie — a  falsehood— 
though  told  with  the  intent  to  deceive,  upon 
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which  nobody  acts,  and  by  which  nobody  is 
deceived,  is  not  actionable.  The  declaration 
alleges,  in  substance,  that  the  defendant 
falsely  and  fraudulently  represented  that  he 
had  a  valid  claim  against  the  plaintiffs  for 
damages,  that  the  plaintiffs  relied  upon  the 
representations,  and  that  they  Investigated 
them  at  a  large  expense,  and  found  them  to 
be  false.  One  or  the  other  of  the  last  two  al- 
legations is  as  untruthful  as  the  representa- 
tions are  claimed  to  be ;  both  cannot  be  true. 
It  the  plaintiffs  relied  upon  the  representa- 
tions, they  did  not  investigate  them.  If  they 
investigated  them,  they  did  not  rely  upon 
them." 

In  Jex  V.  Straus,  122  N.  T.  293,  301,  25  N. 
B.  478,  480,  the  court  says:  "The  law  re- 
quires that  the  injury  must  proceed  so  direct- 
ly from  the  wrongful  act  tliat,  according  to 
common  experience  and  the  usual  course  of 
events,  it  might,  under  the  particular  dr- 
cumstances,  have  reasonably  been  expected." 

In  Hemmer  v.  Cooper,  8  Allen  (Mass.)  334, 
the  court  says:  "Ihe  repreBentations  of  a 
vendor  of  real  estate,  to  the  vendee,  as  to  the 
price  which  he  paid  for  it,  are  to  be  regarded 
in  the  same  light  as  representations  respect- 
ing its  value.  A  purchaser  ought  not  to  rely 
upon  them ;  for  it  is  settled  that,  even  when 
they  are  false  and  uttered  with  a  view  to 
deceive,  they  furnish  no  ground  of  action." 

In  Blspham's  Equity  (4th  Ed.)  S  215,  p. 
272,  the  rule  is  stated  as  follows:  "The  third 
requisite  necessary  to  render  a  misrepresenta- 
tion fraudulent  Is  that  it  must  be  reasonably 
relied  on  by  the  other  party,  and  this  obvious- 
ly includes  two  subdivisions:  First,  the  par- 
ty must  have  a  right  as  a  reasonable  being  to 
rely  upon  the  representations ;  and,  secondly, 
he  must,  in  i>oint  of  fact,  so  rely  upon  It 
•  •  •  If  the  party  to  whom  the  represen- 
tation is  made  resorts  to  Inquiries  on  his  own 
account,  and  shows  by  his  conduct  that  he  re- 
lies upon  them,  he  cannot  complain  of  a 
misrepresentation.  A  fortiori,  if  he  was  actu- 
ally aware  of  the  true  state  of  the  case;  for 
then  he  was  not  deceived.  And  a  man  Is 
bound  to  make  use  of  the  means  of  infor- 
mation." 

The  action  taken  by  the  plaintiff  in  investi- 
gating the  truth  of  the  statements  alleged  to 
have  been  made  by  the  defendant  shows  that 
he  did  not  rely  upon  such  representations. 
if  he  had  been  willing  to  rely  thereon,  it 
would  have  been  unnecessary  for  him  to  have 
made  the  investigation.  It  would  have  been 
only  reasonable  for  him  to  have  stated  to  his 
business  associates  the  information  that  he 
bad  received  from  defendant  before  making 
a  formal  investigation  of  the  affairs  of  the 
company.  There  is  no  pretense  that  the  de- 
fendant made  the  representations  with  the 
Intention  that  they  should  be  acted  upon  by 
the  plaintiff.  The  complaint  discloses  that 
plaintiff  did  not  rely  upon  the  representa- 
tions; hence  there  are  at  least  two  necessary 


facts  wanting  in  order  for  plaintiff  to  main- 
tain the  action. 

The  Judgment  of  the  lower  court  sustaining 
the  demurrer  was  correct,  and  it  is  affirmed. 

McBRIDE,   G.   J.,   and   EAKIN  and   Mc- 
NABX,  JJ.,  concur. 


ALBBE  T.  WEINBERGER,  Constable. 
(Sapre'me  Court  of  Oregon.     Feb.  17,  1914.) 

1.  Master  and  Servant  (J  13*) — Bioht-Houb 
Law— "Laboreb." 

A  policeman  or  fireman,  required  by. mu- 
nicipal law  to  take  an  oath  of  office,  and  not 
subject  to  removal  at  the  pleasure  of  the  ap- 
pointiog  power,  but  only  in  accordance  with 
the  civil  service  rules,  is  an  officer,  and  not  a 
"laborer,"  within  the  eight-hour  law  for  labor- 
ers employed  by  the  state  or  its  auziliariea 
(Laws  1913,  c.  61). 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  14;    Dec.  Dig.  {  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  3952-3868;  vol.  8,  p.  7700.] 

2.  Masteb  and  Sebvart  ({ 13*)— Eiqht-Houb 

Law — Length  of  Daily  Service. 

Within  Laws  1913,  c.  61,  providing  that  no 
person  employed  by  the  state  or  its  auxiliaries 
shall  be  required  to  labor  more  than  eight 
hours  a  day,  except  in  cases  of  emergency,  fire- 
men who,  though  on  dut^  for  a  longer  time, 
are  not  in  active  service  for  eight  hours  a  day, 
except  in  cases  of  emergency,  are  not  required 
to  labor  in  excess  of  the  time  allowed. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  14;   Dec.  Dig.  |  13.»] 

3.  Master   and    Servant  (§   18*)  —  Eight- 
Hour  Law— Length  of  Daily  Service. 

Policemen  working  in  three  shifts  of  eight 
hours  each,  except  in  cases  of  emergency,  when 
they  may  be  called  upon  for  additional  service, 
are  not  required  to  work  in  excess  of  the  time 
allowed  by  the  eight-hour  law  for  employ<6B  of 
the  state  and  its  auxiliaries  (Laws  1913,  c.  61). 
which  authorizes  the  additional  requirement  of 
service  where  the  public  necessi^  or  emer- 
gency requires  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  14;   Dec  Dig.  §  13.*] 

Original  application  by  H.  R.  Albee  for 
writ  of  habeas  corpus  to  Andy  Weinberger, 
constable.    Granted. 

This  is  an  original  application  to  this 
court  to  be  released  from  custody.  The  facts 
set  forth  in  the  petition  for  a  writ  of  habeas 
corpus  are  in  effect  that  two  criminal  com- 
plaints were  filed  in  the  district  court  of 
Multnomah  county.  Or.,  for  the  district  of 
Portland,  charging  the  petitioner,  H.  R.  Al- 
bee, as  mayor  of  that  city,  who  had  authority 
over  and  control  of  firemen  and  policemen 
engaged  therein,  with  violating  the  provi- 
sions of  chapter  61,  General  Laws  of  Oregon, 
1913,  in  that  he  permitted  and  required  a 
designated  fireman  and  a  specified  police- 
man to  Iat>or  in  his  several  department  more 
than  eight  hours  in  one  day,  when  there  was 
no  emergency  demanding  the  performance  of 
such  extra  service.  Based  on  these  charges, 
warrants  of  arrest  were  issued,  pursuant  to 
which  the  defendant  A.  Weinberger,  a  con- 
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stable,  apprehended  the  petitioner,  who  In- 
stituted these  proceedings  for  the  purpose 
stated.  The  writ  prayed  for  was  Isisued, 
whereupon  counsel  for  the  respective  parties 
stipulated  that  a  statement  of  facts  to  which 
they  had  subscribed  tbelr  names  might  be 
treated  as  the  return  of  the  constable  to  the 
written  precept  served  upon  blm.  A  demur- 
rer to  such  statement  puts  In  Issue  the  ques- 
tions of  law  upon  which  the  cause  was  argu- 
ed and  submitted.  The  statement  of  facts 
referred  to  substantially  shows  that,  pursu- 
ant to  the  provisions  of  the  charter  of  Port- 
land, adopted  May  3,  3.913,  the  petitioner  as 
mayor  was  appointed  commissioner  of  the 
department  of  public  safety,  which  embraces 
the  fire  and  police  departments  of  that  city. 
All  officers  and  members  of  the  fire  depart- 
ment are  subject  to  dvll  service  rules,  and, 
before  entering  upon  a  performance  of  the 
service  required  of  them,  they  must  take  and 
subscribe  to  an  oath  faithfully  to  perform  the 
duties  devolving  upon  them.  In  cased  of 
great  conflagration  other  necessary  tempo- 
rary employes  may  be  appointed  to  which  the 
civil  service  rules  are  not  applicable.  Each 
fireman  is  granted  a  leave  of  absence  of  one 
day  In  eight,  and  is  also  given  a  vacation  of 
15  days  each  year,  but  all  other  times  he 
must  respond  to  fire  alarms  when  given. 
During  every  day  he  is  allowed  three  hours 
for  meals,  in  taking  which  he  must  never  go 
more  than  100  feet  from  his  engine  bouse. 
In  that  building  he  occupies  a  bed,  sleeping 
In  bis  overshlrt  and  underclothing,  and 
leaving  beside  the  couch  his  trousers  and 
boots,  which  he  rapidly  dona  when  a  proper 
alarm  is  sounded.  At  the  fire  station  bath- 
ing facilities  are  supplied,  but  If  a  fireman 
take  advantage  thereof,  except  during  the 
hours  allowed  for  meals,  or  when  ofT  duty, 
be  is  liable  to  be  disciplined  In  case  be  is 
imable  to  go  with  bis  engine  to  a  fire.  Such 
subjection  to  the  rule,  however,  rarely  occurs, 
since  the  fireman's  wearing  apparel  is  so 
placed  beside  the  bathtub  when  he  occupies 
it  that  be  can  put  on  hla  garments  and  boots 
in  time  to  respond  to  the  call.  Two  watches 
of  six  hours  each,  commencing  at  6  In  the 
morning,  are  maintained  during  each  period 
by  two  firemen,  one  of  whom  Is  engaged  in 
active  duty  about  the  station,  while  the  other 
is  observing  the  telephone  and  signals  for 
fire  alarms.  For  the  same  purpose  three 
watches  of  four  hours  each,  beginning  at  6 
In  the  evening,  are  also  kept,  pending  each 
division  of  time,  by  one  fireman.  At  the  end 
of  each  vigil  the  guard  Is  relieved. 

In  Portland  there  are  31  fire  companies, 
three  have  11  men  each,  one  has  10,  and  the 
others  have  from  7  to  9,  while  a  fire  boat  has 
20,  the  total  force  being  about  350,  but,  as 
each  fireman  is  allowed  one  day  off  In  8,  the 
working  force  probably  does  not  exceed  260 
firemen.  Two  or  three  men,  depending  upon 
the  number  in  each  company,  go  at  a  time  to 
their  meals,  who  returning,  another  like  num- 
ber take  their  repasts,  and  so  on  until  all 


have  been  served.  In  companies  having 
seven  men,  only  one  can  be  spared  for  each 
of  the  day  watches,  who  must  also  malntaia 
the  fires  at  the  station  and  keep  the  steam 
pressure  In  the  engine  up  to  the  required 
standard. 

The  man  who  drives  a  team  which  draws 
a  fire  engine  or  other  mechanical  or  chemical 
appliance  has  the  exclusive  care  of  the  hors- 
es kept  for  that  purpose.  He  must  feed  them 
at  6  o'clock  In  the  morning,  and  Is  allowed 
2%  hours  In  which  to  curry  them  and  to 
clean  their  stalls.  At  11  a.  m.  he  must  again 
feed  the  team.  Every  day,  regardless  of  the 
condition  of  the  weather,  be  is  obliged  to  ex- 
ercise the  horses  two  hours  under  saddle^ 
or  one  hour  with  fire  apparatus,  and  when 
be  returns,  if  the  animals  are  wet,  they 
must  be  blanketed.  At  5  in  the  evening  the 
horses  must  be  fed  and  bedded  for  the  night 

It  is  the  sole  duty  of  the  engineer  to  keep 
bis  engine  in  proper  repair,  and  he  is  respon- 
sible for  its  efficiency.  In  maintaining  Its 
appearance,  however,  be  has  the  assistance 
of  a  stoker  to  do  the  cleaning  and  polishing. 

The  work  about  the  station  is  performed 
by  different  members  of  tbe  force.  Thns 
one  man  has  the  care  of  the  harness,  and 
burnishes  the  brasswork  about  tbe  building, 
another  has  charge  of  the  dormitory,  while 
another  keeps  tbe  engine  bouse  clean  and 
sanitary. 

Though  none  of  the  firemen  are  engagcl  in 
a  continuous  eight-hour  service,  all  the  la- 
bor referred  to,  except  the  care  of  the  horses, 
and  maintaining  the  watches,  must  be  per- 
formed between  7  and  9  a.  m.  The  hose  and 
apparatus,  however,  are  never  allowed  to  be- 
come slovenly.  Occasionally  au  odd  Job 
about  the  station,  when  such  temporary  work 
becomes  necessary,  Is  apportioned  to  one  or 
more  of  tbe  firemen.  Thus  In  returning  from 
a  fire  tbe  wet  hose  that  has  been  used  must 
be  dried,  other  hose  substituted,  and  a  new 
fire  laid  In  tbe  engine. 

In  tbe  electrical  division  of  tbe  fire  depart- 
ment, linemen  work  eight  hours,  operators, 
eight-hour  shifts,  and  plumbers  and  shopmen, 
eight  hours.  At  a  recent  fire  in  Portland  25 
companies  were  constantly  engaged  on  an 
average  of  18  hours.  The  firemen  are  at  all 
times  liable  to  be  called  to  extinguish  a  fire, 
and  must  respond  to  the  demand. 

The  statement  of  facts  further  shows  the 
number  of  firemen  engaged  In  operating  the 
several  engines,  tbe  sum  of  fire  alarms  sev- 
erally received  from  January  1,  1913,  to  No- 
vember 30th  of  that  year,  and  tbe  time  oc- 
cupied in  going  to,  remaining  at,  and  retaro- 
ing  from,  fires,  from  which  narration  It  ap- 
pears that  tbe  average  time  occupied  by  each 
company  in  such  service  during  the  entire 
11  months  mentioned  was  67  hours  and  1^ 
minutes. 

It  further  appears  that  the  officers  and 
members  of  tbe  police  department  are  ap- 
pointed pursuant  to  examination  of  appli- 
cants who  have  been  listed  for  that  purpose. 
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They  are  required  to  take  and  subscribe  to 
au  oath  of  office,  and  may  remain  in  the  serv- 
ice until  they  resign  or  are  removed  for 
cause.  Any  officer  or  member  ■whose  dis- 
charge -was  not  in  good  faith  for  the  purpose 
of  improving  the  service  may  be  reinstated 
after  Investigation  by  the  Civil  Service  C!om- 
mlssion.  Members  of  the  police  department 
are  required  to  be  on  duty  in  three  shifts 
of  eight  hours  each.  They  are  allowed  a 
leave  of  absence  of  two  days  each  month,  and 
are  given  an  annual  vacation  of  15  days  with- 
out diminution  of  salary.  When  off  duty 
they  are  subject  to  emergency  calls  in  event 
of  riots  or  unusual  disturbances,  and  cannot 
leave  the  city  without  the  consent  of  the 
dilef  of  police,  except  during  the  regular  an- 
nual vacation.  A  policeman  is  a  peace  officer 
to  whom  a  warrant  of  arrest  may  be  direct- 
ed, and  when  such  a  writ  is  executed  he 
must  obey  its  commands.    L.  O.  £>.  |  1745. 

W.  P.  La  Roche,  City  Atty.,  and  L.  B.  La- 
tourette,  Deputy  City  Atty.,  both  of  Port- 
land, for  petitioner.  A.  M.  Crawford,  Atty. 
Gen.,  and  James  W.  Crawford,  Asst  Atty. 
Gen.,  for  defendant  C.  E.  S.  Wood  and  Wm. 
D.  Fenton,  both  of  Portland,  amicus  curise. 

MOOBE,  J.  (after  stating  the  facts  as 
above).  [1]  Based  on  the  foregoing  state- 
ment, the  truth  of  which  is  admitted,  it  is 
contended,  by  counsel  for  the  mayor,  that 
the  facts  thus  detailed  are  not  sufScient  in 
law  to  prove  a  violation  of  the  provisions  of 
the  statute  alleged  to  have  been  disobeyed, 
for  that  the  classes  of  persons  referred  to  are 
officers  of  the  city  of  Portland ;  that  neither 
firemen  nor  policemen  labor  more  than  eight 
hours  per  day,  except  on  rare  occasions  in 
cases  of  emergency,  when  no  other  compe- 
tent official  is  available,  and  that,  such  being 
the  case,  the  petitioner  Is  entitled  to  be  dis- 
charged. 

The  statute  in  question  (chapter  61,  Gen. 
Laws  Or.  1913)  as  far  as  thought  to  be 
material  herein,  reads  : 

"In  all  cases  where  labor  is  employed  by 
the  state,  county,  school  district,  munici- 
pality, or  municipal  corporation,  or  subdivi- 
sion, either  directly  or  through  another,  as 
a  contractor,  no  person  shall  be  required  or 
permitted  to  labor  more  than  eight  hours  in 
any  one  day,  or  forty-eight  hours  in  any  one 
week,  except  in  cases  of  necessity,  emergency, 
or  where  public  policy  absolutely  requires 
it,  in  whi(A  event  the  person  or  persons  so 
employed  for  excessive  hours  shall  receive 
double  pay  for  the  overtime  so  employed; 
and  no  emergency,  necessity,  or  pubUc  poli- 
cy shall  be  presumed  to  exist  when  other 
labor  of  like  skill  and  efficiency  which  has 
not  been  employed  full  time  is  available." 
Section  4. 

"Eight  hours  shall  constitute  a  day's  labor 
in  all  cases  where  the  state,  county,  school 
district,  or  any  municipality,  municipal  cor^ 
poration  or  subdivision  is  the  employer  of 


labor,  either  directly  or  indirectly,  by  con- 
tract with  another."    Section  5. 

"All  contractors,  subcontractors,  or  agents, 
or  persons  whatsoever  in  authority  or  in 
charge,  who  shall  violate  the  provisions  of 
this  act  as  to  the  hours  of  employment  of 
labor  as  herein  provided,  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction 
shall  be  fined,"  etc.    Section  6. 

Giving  to  the  term  "laborer,"  as  used  in 
the  enactment  quoted,  the  most  extensive 
definition  applicable,  it  is  not  believed  that 
a  fireman  or  a  policeman,  employed  by  the 
dty  of  Portland,  or  the  services  wliich  he  Is 
ordinarily  required  to  perform  for  it,  makes 
either  a  laborer  within  the  meaning  of  that 
word.  It  will  be  remembered  that  by  law  of 
that  municipality  all  officers  and  members 
of  the  flre  and  police  departments  are  requir- 
ed to  take  and  subscribe  their  names  to  an 
oath  of  office.  In  Collins  v.  Mayor,  etc.,  3 
Hun,  680,  the  common  council  of  New  York 
passed  a  resolution  authorizing  the  appoint- 
ment of  an  assistant  clerk  of  the  board  of 
aldermen.  Pursuant  to  such  order  the  plain- 
tifC  was  duly  appointed  to  the  position,  took 
the  official  oath,  entered  upon  a  discharge  of 
the  duties,  and,  payment  of  bis  compensation 
having  been  denied,  brought  an  action  to  re- 
cover the  salary,  and  It  was  held  that  he 
was  entitled  thereto,  the  court  saying:  "We 
see  no  reason  to  doubt  that  the  plaintiff  was 
an  officer.  •  •  •  He  was  required  by  or- 
dinance to  take,  and  did  take,  the  official 
oath.  »  »  •  Probably  the  true  test  to  dis- 
tinguish officers  from  simple  servants  or  em- 
ployes, Is  in  the  obligation  to  take  the  oath 
prescribed  by  law."  The  same  conclusion 
seems  to  have  been  Inferentially  reached  In 
the  case  of  David  v.  Portland  Water  Commit- 
tee, 14  Or.  98, 12  Paa  174,  where  it  was  ruled 
that  the  persons  constituting  the  water 
committee  of  Portland  were  agents  of  the 
city  and  not  officers,  because  they  were  not 
required  to  take  an  oath  of  office.  See,  also, 
upon  this  subject  State  ex  rel.  v.  George, 
22  Or.  142,  28  Pac.  356,  16  L.  E.  A.  737,  29 
Am.  St  Rep.  586. 

The  firemen  and  policemen  of  the  dty  of 
Portland,  when  once  selected,  are  not  sub- 
ject to  dismissal  upon  the  whim  of  the  ap- 
pointing power,  or  at  the  command  of  some 
political  boss.  Governed  by  the  civil  service 
rules,  a  member  of  the  flre  or  police  depart- 
ment can  hold  his  public  position  as  long 
as  be  pleases,  provided  his  physical  ability 
continues,  and  he  remains  faithful  to  the 
trust  The  appointing  power  being  thus  un- 
able permanently  to  discharge  a  fireman  or  a 
policeman,  he  is  neither  a  servant  nor  an 
employs,  but  having  taken  an  oath  faithfully 
to  perform  the  duties  devolving  upon  him, 
he  is  an  officer,  and  therefore  not  a  laborer 
within  the  meaning  of  chapter  61,  Gen.  Laws 
Or.  1913. 

[2]  The  conclusion  thus  reached  necessarily 
determines  these  proceedings,  but  if  it  were 
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conceded  that  the  members  of  the  Are  and 
police  departments  were  unquestionably  labor- 
ers and  not  officers,  which  admission  is  not 
harbored,  the  facts  hereinbefore  stated  do 
not,  In  our  opinion,  show  a  violation  of  any 
of  the  provisions  of  the  statute  in  question. 
An  examination  of  that  enactment  will  con- 
vince any  disinterested  person  that  it  was 
designed  to  conserve  the  energy  of  mankind, 
and  thus  to  secure  the  best  application  of 
human  endeavor  to  the  accomplishment  of 
some  beneficial  purpose,  with  a  view  to  pro- 
long the  life  of  the  employe  and  thereby  to 
promote  his  welfare  and  happiness,  and  that 
a  persistent  and  constant  service  under  the 
directions  of  a  superior,  in  any  branch  of 
activity  of  more  than  eight  hours  in  any  one 
calendar  day,  is  detrimental  to  the  laborer 
and  unremunerative  to  the  employer. 

The  services  required  to  be  performed  by 
the  firemen,  though  arduous,  and  dangerous 
at  times,  requiring  vigor  and  courage,  the 
work  so  demanded  is  not  constant;  and,  while 
the  members  of  the  fire  department  must  at 
all  times  be  ready  to  respond  to  alarms  when- 
ever given,  they  are  not  subjected  to  active 
toil  8  hours  in  any  24,  except  in  cases  of  emer- 
gency which  the  statute  recognizes  as  a  de- 
viation from  the  prescribed  rule. 

[3]  Policemen,  however,  must,  during  the 
time  limited  for  a  performance  of  their  du- 
ties, persistently  and  constantly  patrol  their 
beats,  except  when  entering  a  building  in  the 
interest  of  the  service,  or  answering  an  in- 
quiry or  protecting,  delivering,  or  committing 
a  person  when  arrested.  While  on  duty  they 
are  not  permitted  a  moment's  rest  but  are  ac- 
tively engaged  in  the  execution  of  their  work 
ns  guardians  of  the  peace  and  safety  of  the 
community.  In  the  case  at  bar,  as  the  mem- 
bers of  the  police  department  are  divided  into 
three  shifts  of  eight  hours  each,  the  changes 
of  the  watdi  relieve  those  who  have  been  on 
duty  from  performing  more  than  the  prescrib- 
ed number  of  hours  of  service,  except  in  cases 
of  emergency. 

Therefore,  on  both  grounds  referred'  to 
here,  there  has  been  no  violation  of  the  provi- 
sions of  the  statute.  It  follows  from  these 
considerations  that  the  petitioner  should  be 
discharged ;  and  it  is  so  ordered. 


OREGON  FISHERIES  CO.  et  aL  v.  EliMORE 
PACKING  CO.  et  aL 

(Supreme  Court  of  Oregon.    Feb.  17,  1914.) 

1.  custohs  and  usages  (8  18*)— pleading— 

Necessitt. 

One  reljdng  on  a  custom  must  plead  it, 
and  state  that  it  was  known  to  the  party  to  be 
affected,  or  state  facts  authorizing  the  conclu- 
sion that  it  was  of  such  general  notoriety  that 
the  other  party  would  be  presumed  to  have 
knowledge  of  the  usage. 

[Ed.   Note. — For   other   cases,   see    Customs 
and  Usages,  Cent  Dig.  {  40;   Dec.  Dig.  §  18.*] 


2.  SnippiNQ    (S    86*)— Navioatiow— INJUBIES 
—Evidence— Admibsibiutt. 

Under  L.  O.  !>.  |  727,  providing  that  evi- 
dence may  be  given  of  usage  to  explain  the  tme 
character  of  a  contract,  but  usage  is  never  ad- 
missible except  as  a  means  of  interpretatioii, 
where  an  action  is  brought  under  section  5203, 
authorizinK  the  recovery  from  any  person  in 
the  control  of  water  craft  and  his  employer  for 
intentional  or  nep;ligent  navigation  resulting  in 
destruction  or  injury  to  the  property  of  anoth- 
er, evidence  that  there  was  a  general  usage  that 
fishermen  delivering  fish  to  any  cannery^  were 
in  die  employ  of  the  cannery  is  not  admissible. 
[Ed.  Note. — For  other  cases,  see  Shipping, 
Cent.  Dig.  SI  343,  353-360;    Dec  Dig.  {  «.*] 

3.  Mastteb  and  Sebvant  (J  301*)— Existerce 
OF  Relation. 

Where  a  packing  company  loaned  its  boat 
to  a  fisherman  under  an  agreement  that  be 
should  sell  the  fish  caught  to  the  company,  the 
fisherman  doing  bis  work  in  his  own  way,  he 
is  not  an  employe  of  the  company;  the  statnte 
being  penal  in  its  nature,  and  therefore  strict- 
ly construed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1210-1216;  Dec  Dig. 
!  301.»] 

4.  SiASTEB  AND  SEBTANT  (f  818*>— EXISTENCE 

OF  Relation — "Independent  Contbapiob." 
An  "independent  contractor,"  as  distin- 
guished from  a  mere  employ^,  is  one  who  car- 
rying on  an  independent  business,  contracts  to 
do  a  piece  of  work  according  to  his  own  meth- 
ods, and  that  being  subject  to  the  control  of 
his  employer  as  to  the  means  by  which  the 
result  is  to  be  accomplished,  but  only  as  to  the 
result  of  the  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  1257,  1258;  Dec.  Dig.  { 
318.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3542,  3543;    vol.  8,  p.  7086.] 

Department  1.  Appeal  from  Circuit  Court, 
Tillamook  County  ;  Percy  R.  Kelly,  Judge. 

Action  by  the  Oregon  Fisheries  Company 
and  another  against  the  Elmore  Packing 
Company  and  another.  From  a  Judgment  for 
plaintiffs,  defendant  named  appeals.  Be- 
rersed. 

The  plalntifF  Oregon  Fisheries  Company, 
to  be  designated  as  the  Fisheries  Company, 
and  the  Elmore  Packing  Company,  to  be 
called  the  Packing  Company,  are  both  corpo- 
rations. The  plaintiff  Dromnes  is  said  by 
the  amended  complaint  to  have  been  a  flshw- 
man  in  the  employ  of  the  Fisheries  Company, 
the  other  plaintiff.  That  pleading  also 
charges  that  the  ^defendant  Marshall  was  a 
flsbennan  in  the  employ  of  the  Packing  Com- 
pany, the  other  defendant,  and  was  the  agent 
of  his  codefendant  in  tb.e  operation  of  a 
"sailboat,"  and  was  in  full  control  of  the 
same,  and  further  alleges  that  the  "Packhig 
Company"  is  the  employer  of  said  other  de- 
fendant Grant  Marshall,  and  is  the  sole  own- 
er of  "said  motor  boat"  The  most  essential 
allegation  of  the  amended  complaint  is  this : 
"That  on  the  evening  of  September  24,  1912, 
on  or  about  the  hour  of  6  o'clock  in  the  eve- 
ning of  said  day,  the  defendant  did  int»tiou- 
ally,  willfully,  maliciously,  and  negligently 
operate  the  aforesaid  motor  boat  the  pioper- 


*For  other  casM  see  same  topic  and  aecUon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Uep'r indexes 
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ty  of  the  other  defendant  herein,  In  such  a. 
manner  as  to  run  Into  and  strike  amidships 
the  boat  owned  by  one  of  the  plaintiffs  here- 
in, to  wit,  the  Oregon  Fisheries  Company, 
and  operated  by  the  other  of  the  plaintiffs 
herein,  to  wit,  Ole  I.  Dromnes";  and,  fur- 
ther, tliat  by  reason  of  the  collision  mention- 
ed the  boat  belonging  to  the  Fisheries  Com- 
pany and  operated  by  Dromnes  was  damaged 
in  the  sum  of  $200.  The  answer  of  the  Pack- 
ing Company  traverses  all  the  allegations  of 
the  complaint  The  defendant  Marshall  de- 
faulted. A  Jury  trial  resulted  in  a  verdict 
in  these  words :  "We,  the  jury'  in  the  above- 
entitled  civil  action,  find  for  the  plaintiffs  In 
the  arum  of  $120."  The  circuit  court  rendered 
Judgment  upon  such  verdict  in  favor  of  both 
plaintiffs  against  both  defendants  for  three 
times  the  amount  of  the  verdict,  or  $360,  and 
the  Packing  Company   appeals. 

E.  B.  Tongue,  of  HlUsboro  (Webster  Holmes, 
of  Tillamook,  on  the  brief),  for  appellant. 
Sidney  S.  Johnson,  of  Tillamook  (Elmon  A. 
Geneste,  of  Portland,  on  the  brief),  for  re- 
.spondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  This  actio^a  Is  brought  under  section 
5203,  L.  O.  L.,  reading  as  follows:  "If  any 
person  in  the  control  of  any  steamboat  or 
other  water  craft  shall  intentionally  or  neg- 
ligently conduct  or  navigate  the  same  so  as 
to  destroy  or  injure  the  property  of  another, 
such  person  and  his  employer  shall  each  be 
liable  In  treble  damages  for  the  property  so 
injured  or  destroyed,  and  such  damages  shall 
be  a  Uen  on  such  boat"  This  section  Is  the 
full  text  of  an  act  of  the  legislative  assembly, 
entitled  "An  act  to  prescribe  the  amount  of 
damages  in  e&ae  of  injury  or  destruction  of 
property  by  persons  in  the  conduct  or  man- 
agement of  a  steamboat  or  other  water 
craft,"  approved  October  20,  1876.  At  the 
outset  it  Is  open  to  grave  question  whether, 
under  such  a  title,  purporting  only  to  pre- 
scribe the  amount  of  damages,  the  Legisla- 
ture could  go  further  and  Impose  a  new  lia- 
bility hitherto  unknown  to  the  law  in  such 
cases  In  the  form  of  penalty  for  treble  dam- 
ages. Instead  of  merely  compensatory  dam- 
ages. 

[1]  The  principal  contention  at  the  bear- 
ing, however,  was  whether  or  not  the  court 
ruled  correctly  about  the  defendant  Marshall 
being  tn  the  employ  of  the  answering  defend- 
ant The  only  evidence  offered  by  the  plain- 
tiffs on  that  point  was  that  of  three  wit- 
nesses, to  the' purport  that  there  was  a  gen- 
eral usage  on  Tillamook  Bay  that  fishermen 
delivering  fish  to  any  cannery  were  in  the 
employ  of  such  cannery  or  packing  company. 
It  will  be  remembered  that  no  plea  of  custom 
or  usage  appears  in  the  complaint  If  one 
would  rely  upon  a  custom,  he  should  plead 
the  same,  and  not  only  so,  but  should  state 
that  the  custom  was  known  to  the  party  to 
be  affected  by  the  same,  or  should  allege 


facts  anthorlzlng  the  conclusion  that  It  was 
of  such  general  notoriety  that  the  other  par- 
ty would  be  presumed  to  have  knowledge  of 
the  usage. 

[<]  Moreover,  It  is  laid  down  in  section 
727,  I*  O.  L.,  that  evidence  may  be  given  of 
"usage,  to  explain  the  true  character  of  an 
act,  contract,  or  instrument,  where  such  true 
character  is  not  otherwise  plain ;  but  usage 
is  never  admissible  except  as  a  means  of  in- 
terpretation." It  thus  appears  that  custom 
is  to  be  used  in  evidence  only  as  a  means  of 
Interpretation  of  a  contract,  and  not  for  the 
purpose  of  proving  the  agreement  Itself.  The 
consequence  is  that  If  nothing  but  custom  be 
shown,  there  is  no  proof  of  a  contract  arising 
between  the  two  parties.  Holmes  v.  Whitak- 
er,  23  Or.  310,  31  Pac.  705 ;  Savage  v.  Salem 
Mills  Co.,  48  Or.  1,  85  Pac.  69,  10  Ann.  Cas. 
1065 ;  Barnard  v.  Houser,  137  Pac.  227.  The 
circuit  court  was  in  error  in  refusing  to  take 
from  the  Jury  the  evidence  of  custom  aUuded 
to. 

[3]  It  is  claimed,  however,  that  the  con- 
tract of  employment  was  proven  by  the  man- 
ager of  the  Packing  Company.  His  testi- 
mony was  to  the  effect  that  at  the  beginning 
of  the  season  his  company  loaned  to  Marshall 
one  of  its  boats,  and  advanced  to  him  a  net 
and  supplies,  for  which  they  charged  bim  on 
account  and  that  the  agreement  was  that 
Marshall  should  dlqpose  of  the  fish  he  caught 
during  the  season  to  the  Packing  Company 
at  the  prevailing  market  rates.  The  follow- 
ing excerpt  is  taken  from  the  manager's  tes-  ■ 
timony :  "Q.  State  whether  or  not  Marshall, 
during  this  time,  was  at  liberty  if  he  saw  fit, 
to  deliver  fish  any  place  else ;  could  he?  A. 
He  could.  All  we  could  do  in  a  case  of  that 
kind  would  be  to  recall  the  boat  °  Q.  Xou 
may  state  whether  or  not  Marshall  was  to 
receive  any  wages  or  salary;  If  so,  state 
what  It  was.  A.  He  was  not  In  any  way, 
shape,  or  manner,  except  the  usual  price  the 
cannery  paid  for  fish  to  one  and  all  fisher- 
men. Q.  You  may  state  whose  fish  they  were 
previous  to  the  delivery  to  the  cannery.  If 
you  know.  A.  Marshall's  fish."  On  this  evi- 
dence the  circuit  court  assumed  to  charge  the 
Jury  as  a  matter  of  law  that  the  Packing 
Company  was  the  employer  of  Marshall,  its 
codefendant  "The  relation  of  master  and 
servant  exists  whenever  the  employer  retains 
the  right  to  direct  the  manner  in  which  the 
business  shall  be  done,  as  well  as  the  result 
to  be  accomplished,  or,  in  other  words,  not 
only  what  shall  be  done,  but  how  it  shall  be 
done."    26  Cyc.  966, 

It  is  said  in  Wood's  Master  and  Servant 
{  317,  that :  "The  real  test  by  which  to  de- 
termine whether  a  person  is  acting  as  serv- 
ant of  another  is  to  ascertain  whether,  at 
the  time  when  the  Injury  was  inflicted,  he 
was  subject  to  such  person's  orders  and  con- 
trol, and  was  liable  to  be  discharged  by  him 
for  disobedience  of  orders  or  misconduct." 

[4]  An  independent  contractor,  as  distin- 
guished from  a  mere  employ^,  is  owt  who,    . 
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carrying  on  an  independeot  business,  con- 
tracts to  do  a  piece  of  work  according  to  bis 
own  methods,  and  without  being  subject  to 
the  control  of  bis  employer  as  to  the  means 
by  which  the  result  Is  to  be  accomplished, 
but  only  as  to  the  result  of  the  work.  26 
Cyc.  1646.  In  a  certain  sense  every  person 
who  contracts  to  render  services  for  another 
is  an  employ^.  We  speak  of  employing  one 
to  erect  a  large  building,  to  construct  a 
bridge,  or  to  build  a  railroad;  but,  where  the 
person  thus  employed  is  only  responsible 
for  the  finished  result,  and  is  not  subject  to 
control  as  to  details,  it  Is  common  knowledge 
that,  as  a  "matter  of  law,  he  is  not  held  to  be 
the  servant  or  agent  of  the  employer.  The 
statute  under  which  this  action  is  brought 
is  penal  in  its  nature,  in  that  it  imposes 
three  times  the  actual  damages  upon  a  per- 
son offending  against  its  precepts.  There- 
fore it  must  be  construed  strictly.  It  ought 
not,  in  Justice,  to  be  extended,  or  made  to 
apply  to  a  third  party,  unless  the  one  actually 
inflicting  the  damage  was  the  agent  or  servant 
of  such  third  party.  However,  in  the  absence 
of  statute,  it  is  only  by  the  relation  of  agency, 
or  master  and  servant,  that  one  party  can  be 
made  responsible  for  the  acts  of  another.  It 
is  plain  that  the  enactment  in  question  can- 
not be  Justly  construed  to  apply  to  any  other 
relation.  The  fact  that  a  boat  was  loaned 
to  Marshall,  and  that  he  was  charged  on 
account  for  gear,  supplies,  eta,  advanced  to 
him  establishes  only  the  relation  of  debtor 
■  and  creditor  between  the  two  defendants. 
Marshall  had  a  right  to  contract  for  the 
future  sale  and  delivery  of  fish  which  he 
might  afterwards  acquire,  and  this  would 
only  constitute  an  executory  contract  of  sale 
of  personal  property.  In  neither  of  the  two 
cases  does  the  relation  of  master  and  serv- 
ant, or  employer  and  employ^,  arise.  Such 
connection  cannot  be  predicated  upon  the 
fact  that  the  Packing  Company  had  a  right 
to  recall  the  boat  in  case  Marshall  chose  to 
sell  his  fish  to  some  other  person.  That  only 
amounts  to  a  rescission  of  the  contract  by 
one  party  on  its  breach  by  the  other.    In  any 


event,  under  the  testimony  narrated  in  the 
bill  of  exceptions,  Marshall  was  responsible 
to  the  Packing  Company  only  for  a  flnisbed 
result  The  company  had  no  control  over 
him  as  to  details  or  methods.  They  bad  no 
power  to  discharge  him,  or  to  prevent  him 
delivering  to  the  company  enough  fish  to  can- 
cel his  indebtedness.  He  bad  a  right  to  fish 
by  hook  or  gig,  or  n^t,  or  spear,  and  was 
not  compelled  to  use  the  boat  loaned  to  him, 
but  could  have  employed  other  means  to 
catch  the  fish.  In  none  of  these  matters  had 
the  Packing  Company  any  control  over  the 
conduct  of  its  codefendant 

The  case  is  clearly  distinguishable  from 
that  of  Christensen  v.  Pae.  Coast  Borax  Co.,  26 
Or.  302,  38  Pac  127,  where  the  plaintiff  was 
set  to  work  in  the  mine  of  the  defendant  to 
get  out  ore  and  deliver  it  into  the  bin  of  the 
defendant  mining  company  at  a  certain  price 
per  ton. '  Even  in  that  case  it  was  not  neces- 
sary to  hold  that  the  defendant  was  the  em- 
ployer of  the  plaintiff.  The  principle  de- 
cided was  that,  where  there  was  nothing  said 
about  how  long  the  work  of  mining  should 
continue,  whether  profitable  or  not  to  either 
party,  the  contract  might  be  discontinueci  at 
the  option  of  either,  on  reasonable  notice  to 
the  other. 

Neither  Is  Deitz  v.  Stephenson,  51  Or.  S96, 
95  Pac.  803,  applicable  to  the  case  in  hand, 
for  there  the  plaintiff  wa^  employed  on  a 
salary  to  manage  the  hotel  owned  by  a  cor- 
poration, of  which  the  defendant  was  the 
principal  stockholder.  Hie  plaintiff  there 
was  clearly  a  salaried  servant  of  the  com- 
pany, liable  to  disctiarge  at  any  time  npon 
failure  to  properly  perform  his  duties.  The 
court  was  in  error  In  instructing  the  Jiur  as 
a  matter  of  law  that  the  Packing  Compan; 
was  the  employer  of  Marshall  so  as  to  ren- 
der it  liable  in  treble  damages  for  his  mal- 
feasance. Other  questions  were  presented  at 
the  hearing,  which  we  deem  It  unnecessary  to 
discuss. 

The  Judgment  is  reversed. 

McBBIDB,  a  3.,  and  MOORE3  and  RAM- 
SET,  JJ.,  concur. 
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In  re  BARRETT'S  ESTATB. 

Appeal  of  BARRETT. 

(Sapieme  Gonrt  of  Wyoming.    March  3.  1914.) 

1.  SSZXOTTTOBS   AND   AOMINIBT&ATOBS  ({   20*) — 

AppoiNTiacNT — Pbocekdinob  sob  Afpoint- 

KEHT. 

Under  Comp.  St  1910,  {  5513,  providing 
that  petitions  for  administration  must  be  in 
writing,  signed,  and  filed,  the  right  to  adminis- 
tration given  the  children  of  deceased  by  sec- 
tion 55(&  can  be  exercised  onl^  by  the  filing 
of  a  petition  as  provided  in  section  6613. 

[Ed.  Note. — For  ottier  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {S  83-105 ;  Dec. 
Dig.  i  20.»] 

2.  BXECXJTOBS  AND  Aduinibtbatobs  (|  20*)— 

Appointment — Waivkb  or  Rights. 

Under  Comp.  St  1910,  |  5502,  giving  the 
children  of  decedent  a  right  to  administration, 
section  5503,  authorizing  the  appointment  of 
one  or  more  where  several  are  equally  entitled, 
and  section  5513,  providing  for  ue  filing  of  pe- 
titions for  administration,  irhere  two  of  four 
children  joined  in  asking  the  appointment  of 
one  of  the  others,  they  tliereby  waived  their  own 
rights. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  83-105 ;  Dec. 
Dig.  S  20.*] 

3.  EXECUTOBS  AND  Adminibtbatobs  ({  20*)— 

Appointmeno^^Pbockkdinqb  vob  Apfoint- 

UENT. 

Under  Comp.  St  1910,  f  5502,  giving  the 
children  a  right  to  administration,  section  5503, 
authorizing  the  appointment  of  one  or  more  who 
are  e<)ually  entiUed,  section  5516,  authorizing 
the  filing  of  opposition  for  incompetency  to  any 
petition  for  administration,  and  section  5517, 
providing  that  upon  the  hearing  the  party  best 
entitled  shall  be  appointed,  where  two  children 
filed  petitions,  one  filing  opposition  to  that  of 
the  other,  whose  appointment  the  other  children 
joined  in  requesting,  the  conrt,  having  found 
both  competent,  conld  only  appoint  one  or  the 
other  or  Doth  of  the  two  petitioners,  and  the 
appointment  of  one  of  the  other  children  was 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |S  83-105 ;  Dec. 
Dig.  I  20.*] 

4.  ExcaepnoNS,  Bnx  ot  (|  10*)— Fobm  and 
Contents— Opebation  and  Effect. 

A  statement  ia  a  bill  of  exceptiQns  that 
before  entering  judgment,  the  court  said  be 
would  appoint  as  administrator  one  who  had 
not  petitioned  therefor,  if  she  would  file  a  pe- 
tition, was  of  no  effect  since  the  reasons  for 
the  court's  decision  are  not  important  to  be 
stated  in  the  bill  of  exceptions,  and  could  not 
change  the  judgment  as  entered  of  record. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BiU  of.  Cent  Dig.  {  11;    Dec.  Dig.  {  10.*] 

6.  Executobs  and  Aduinistbatobs  (§  20*)— 
Appointment  —  Appeal  —  Disposition  oi' 
Oaxjge 

Where  two  children  petitioned  for  letters 
of  administration,  but  the  court,  though  finding 
both  competent,  denied  both  applications,  and 
erroneously  appointed  a  third  child,  upon  ap- 
peal by  one  of  the  petitioners,  the  other  having 
failed  to  appeal,  so  that  the  judgment  as  to 
him  became  final,  the  cause  will  be  remanded, 
with  directions  to  appoint  the  appellant 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  Si  83-105 ;  Dec. 
Dig.  i  20.*] 

Error  to  District  Court,  Sweetwater  Coun- 
ty ;  David  H.  Craig,  Judge. 
Application  by  James  Barrett  to  be  ap- 


pointed administrator  of  Mary  Barrett,  de- 
ceased. From  a  Judgment  denying  Ills  ap- 
plication, and  appointing  Mary  Barrett,  the 
aaid  James  Barrett  brings  error.  Reversed 
and  remanded,  with  directions. 

N.  R.  Greenfield,  of  Rawlins,  for  plaintUT 
in  error.  T.  8.  Taliaferro,  Jr.,  of  RocIe 
Springs,  for  defendant  in  error. 

BEARD,  J.  In  this  case  it  appears :  That 
Mary  Barrett,  a  widow,  residing  in  SWeet- 
water  county,  this  state,  departed  this  life 
on  December  11,  1912,  leaving  an  estate  in 
said  county,  and  leaving  her  four  children, 
Mary  Barrett,  James  Barrett,  Patriclt  C. 
Barrett,  and  sid  Barrett,  her  heirs  at  law,  all 
of  whom  were  of  full  age  (Mary  being  unmar- 
ried), and  all  residing  in  said  county.  That 
on  January  2,  1913,  James  filed  bis  petition 
in  the  district  court  of  said  county,  praying 
that  he  be  appointed  administrator  of  the 
estate  of  said  Mary  Barrett,  deceased.  On 
January  8,  1913,  the  other  three  children 
Joined  in  a  petition  praying  for  the  appoint- 
ment of  Patricia  C.  Barrett  as  such  adminis- 
trator. On  January  15, 1913,  James  filed  ob- 
jections to  the  appointment  of  Patricia  C. 
and  the  matter  of  the  two  petitions  and  the 
objections  came  on  for  hearing  and  were 
heard  by  the  court  January  20  and  21,  1913. 
EMdence  was  taken,  the  matters  argued  by 
counsel,  and  submitted  to  the  court,  and 
Judgment  entered  on  said  last-mentioned  date, 
wherein  the  court  found,  so  far  as  necessary 
to  be  considered  here,  as  follows:  "That 
neither  of  the  two  petitioners  have  been 
found  incompetent,  but  that  upon  all  the 
evidence  it  appears  to  the  court  that  it  would 
be  for  the  best  interests  of  the  estate  that 
Mary  Barrett,  the  oldest  daughter  and  old- 
est child  of  said  decedent,  Mrs.  Mary  Barrett, 
is  more  competent  from  her  education  and 
business  ability  and  experience  to  handle 
the  afFairs  of  said  estate  than  either  the 
said  James  Barrett  or  Patrick  Barrett: 
Wherefore,  it  is  ordered  by  the  court  that 
both  of  the  petitions,  that  of  James  Bar- 
rett and  that  of  Patrick  Barrett,  be  denied, 
and  that  Mary  Barrett  be,  and  she  Is  hereby, 
appointed  administratrix  of  the  estate  of 
Mrs.  Mary  Barrett,  deceased."  From  that 
Judgment,  James  Barrett  appeals. 

[1-3]  The  statutory  provisions  applicable  to 
the  case  are  contained  in  the  following  sec- 
tions of  the  Compiled  Statutes  1910: 

"Sec.  6502.  Administration  of  the  estate 
of  a  person  dying  intestate  must  be  granted 
to  some  one  or  more  of  the  persons  herein- 
after mentioned,  •  •  •  and  they  are,  re- 
spectively, entitled  thereto  In  the  following 
order :  1.  The  surviving  husband  or  wife,  or 
some  competent  person  whom  he  or  she  may 
request  to  have  appointed.    2.  The  children." 

The  order  of  others,  not  necessary  to  men- 
tion here,  follows: 

"Sec.  5503.  Where  there  are  several  per- 
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sons  equally  entitled  to  administer,  the  court 
or  judge  or  commiasloner  thereof  In  vacation 
may  grant  letters  to  one  or  more  of  fhem. 

•    *    • 

"Sec.  5513.  Petitions  for  letters  of  admin- 
istration must  be  in  writing,  signed  by  tlie 
applicant  or  bis  counsel,  and  filed  with  the 
clerk  of  the  court     •    ♦    • 

"Sec.  5516.  Any  person  interested  may  con- 
test the  petition,  by  filing  written  opposition 
thereto,  on  the  ground  of  the  Incompetency 
of  the  applicant,  or  may  assert  his  own  rights 
to  the  administration  and  pray  that  letters 
be  issued  to  himself.  In  the  latter  case  the 
contestant  must  file  a  petition  and  must  sub- 
mit evidence  in  support  thereof,  •  ♦  • 
and  the  court  or  Judge  must  hear  the  two  pe- 
titions together. 

"Sec.  5517.  On  the  hearing  the  allegations 
and  proofs  of  the  parties  must  be  heard, 
and  the  court  or  Judge  thereof  must  order 
the  Issuing  of  letters  of  administration  to 
the  party  best  entitled  thereto." 

"Sec.  5519.  Administration  may  be  granted 
to  one  or  more  competent  persons,  although 
not  otherwise  entitled  to  the  same,  at  the 
written  request  of  the  person  entitled,  filed 
in  court." 

In  this  case  the  only  issues  presented  by 
tie  papers  on  file  were  the  competency  of 
Patrick  C,  and,  if  he  was  found  to  be  compe- 
tent, whether  he  or  James,  or  both  of  them, 
should  be  appointed;  there  being  no  written 
opposition  filed  as  to  the  competency  of 
James.  Estate  of  Gordon,  142  Cal.  125,  75 
Fac.  672.  On  the  death  of  the  mother  each 
of  the  children  had  the  right  to  apply  for 
letters,  and,  if  competent,  equally  entitled 
to  appointment,  subject  only  to  the  discretion 
of  the  court  to  appoint  one  or  more  when 
more  than  one  applied.  The  right  to  letters 
in  the  present  case  was  an  absolute  right 
vested  by  the  statute  In  the  children,  and 
that  right  could  be  claimed  only  in  the  man- 
ner provided,  by  the  filing  of  a  petition  In 
writing.  'Mary  and  Ed,  having  united  with 
Patrick  C.  in  asking  bis  appointment,  thereby 
waived  their  rights,  at  least  in  so  far  as  the 
Issues  then  before  the  court  were  concerned. 
In  re  Sullivan's  Estate,  25  Wash.  430,  65 
Pac.  793;  Estate  of  Richard  KlrUan,  16  Cal. 
162.  The  court,  having  found  both  James 
and  Patrick  C.  competent,  was  limited  in  its 
discretion  to  determining  which  of  them 
should  rec^ve  the  appointment,  If  both  were 
not  to  be  appointed.  McClellan's  Appeal,  16 
Pa.  110;  In  re  Myer's  Estate,  9  Cal.  App. 
694, 100  Pac.  712 ;  Estate  of  Turner,  143  Cal. 
438,  77  Pac.  144.  The  court  having  found 
both  of  the  applicants,  James  and  Patrick  C, 
competent,  it  was  error  to  refuse  to  appoint 
either  one  or  both  of  them,  and  It  was  also 
error  to  appoint  Mary,  who  was  not  an  ap- 


plicant at  that  time,  but  had  Joined  in  tbe 
petition  requesting  the  appointment  of  Pat- 
rick O. 

[4]  It  Is  Insisted,  however,  that  after  the 
evidence  had  aU  been  Introduced,  arguments 
heard,  and  the  matter  submitted  to  the  coart, 
that  the  court  on  Its  own  motion  announced 
while  all  parties  were  present  that  he  would 
deny  both  applications,  and,  if  Maty  would 
accept  the  appointment,  and  would  file  a 
petition  asking  to  be  appointed,  he  would  ap- 
point her,  and  that  she  then  stated  that  she 
would  accept  the  appointment.  We  find 
among  the  original  papers  certified  to  this 
court  her  application  subscribed,  and  sworn 
to,  and  filed  January  24,  1913,  three  days 
after  the  matter  had  been  heard,  and  judg- 
ment entered.  The  bill  of  exceptions  as 
originally  filed  did  not  show  that  state  of 
facts,  and  the  defendant  In  error  suggested 
a  diminution  of  the  record,  and  was  permit- 
ted to  withdraw  the  bill  for  correction,  and 
had  some  three  pages  Inserted  therein  recit- 
ing what  the  court  said  after  the  matter 
was  submitted  and  before  Judgment  entered. 
The  plaintiff  in  error  has  moved  to  strike 
those  pages  from  the  bill.  As  we  view  it,  It 
does  not  change  the  situation  whether  they 
are  or  are  not  in  the  bill.  The  reasons  for 
the  court's  decision  are  not  important  to  be 
stated  in  the  bill,  and,  if  the  amendment  to 
the  bill  was  intended  to  modify  or  change 
the  Judgment  as  made  and  entered  of  record, 
it  is  perfectly  clear  that  that  cannot  be  done 
merely  by  a  recital  in  a  bill  of  exceptions.  It 
is  not  therefore  necessary  to  pass  upon  the 
motion. 

[6]  The  error  of  the  district  court  was  to 
denying  the  application  of  James  and  Patrick 
C.  when  he  found  both  to  be  competent  It 
should  have  appointed  either  the  one  or  the 
other,  or  both,  and  in  the  circumstances  had 
no  discretion  to  do  otherwise.  James  took 
exceptions  to  the  denial  of  his  application; 
but  neither  Mary,  Ed,  nor  Patrick  C.  took 
any  exception  to  the  denial  of  th^  petition 
for  the  appointment  of  Patrick  C.,  and  are 
not  here  complaining  on  that  account  The 
judgment  denying  the  petition  of  Patrick  C, 
not  being  appealed  from,  became  final,  and 
we  are  of  the  opinion  that  the  Judgment  of 
the  district  court  denying  the  petition  of 
James,  and  appointing  Mary,  should  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tion to  vacate  the  appointment  of  Mary  Ba^ 
rett  as  administratrix  of  the  estate  of  Mary 
Barrett,  deceased,  and  to  appoint  James  Bar- 
rett as  such  administrator  upon  bis  qualify- 
ing according  to  law;  and  it  te  so  ordered. 

Reversed  and  remanded,  with  directions. 

SCOTT,  O.  J.,  concurs:    POTTEB,  J.,  did 

not  sit. 
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KEIvSBT  T.  CABBOm  Sheriff. 
(Supreme  Court  of  Wyoming.    Oct  1,  1918.) 

1.  Infants  (S  16*)  —  Ccstodt  —  Pbockkdinqs 
TO  Commit  to  Refobmatobt-^uribdiction. 

Under  Comp.  St.  1910,  §  3128,  providing 
that  a  district  court  of  any  cunnty  may  com- 
mit to  a  reform  school  any  child,  being  a  legal 
resident  of  such  county,  between  the  age*  of 
10  and  16  years,  who  is  found  to  be  a  vagrant 
or  so  incorrieible  and  vicious  that  a  due  regard 
for  his  morals  and  welfare  requires  such  action, 
and  requiring  the  procedure  to  conform  as  far 
as  practicable  to  that  in  criminal  > cases  in  such 
court,  the  jurisdiction  of  the  district  court  must 
appear  of  record,  and  the  commitment  must 
show  the  case  to  be  within  the  court's  jurisdic- 
tion; and  hence,  where  the  order  of  commit- 
ment did  not  show  the  jurisdictional  facte  of 
af;>!  and  residence  in  the  county,  the  commit- 
ment of  a  child  was  unlawful,  entitling  him  to 
discharge  on  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent.  Dig.  |  16;    Dec.  Dig.  i  id.*] 

2.  CoDBis  (I   36*)— JuBisDioiion— FKBsmcp- 

llON. 

In  proceedings  summary  in  character,  not 
conducted  according  to  the  course  of  the  com- 
mon law  nor  within  the  general  jurisdiction  of 
the  district  court,  the  presumption  as  to  juris- 
diction in  support  of  judgments  of  superior 
courts  of  general  jurisdiction  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  H  142-144;   Dec.  Dig.  |  36.*] 

Original  proceeding  in  habeas  corpus  by 
Margaret  Kelsey,  by  W.  H.  Kelsey,  her  next 
friend,  against  Owen  Carroll,  as  Sherifr  of 
the  county  of  Platte,  Wyo.  Petitioner  order- 
ed discbarged. 

Ernest  D.  MacDougall,  of  Cheyenne,  for 
plaintiff.  C.  A.  Paige,  County  and  Pros. 
Atty.  of  Wheatland,  and  C.  L.  Bigdon,  of 
Cheyenne,  for  defendant 

PKR  CURIAM.  The  petition  of  Margaret 
Kelsey,  by  W.  H.  Kelsey,  her  next  friend, 
was  presented  to  the  Chief  Justice  of  this 
court  praying  the  issuance  of  a  writ  of  ha- 
beas corpus  to  be  directed  to  the  defendant, 
as  sheriff  of  the  county  of  Platte,  said  peti- 
tion alleging  that  the  said  Margaret  Kelsey 
is  a  minor  daughter  of  said  W.  H.  Kelsey; 
that  she  resides  with  ber  father  and  mother 
at  the  city  of  Casper,  county  of  Natrona,  In 
this  state;  that  she  is  restrained  of  ber  lib- 
erty by  said  defendant;  and  that  the  pre- 
tense of  said  restraint  Is  an  order  of  the  dis- 
trict court  sitting  in  and  for  the  county  of 
Platte,  made  and  entered  on  the  26th  day 
of  September,  1913,  under  section  3128  of  the 
Complied  Statutes  1910,  committing  said 
Margaret  Kelsey  to  the  Home  of  the  Good 
Shepberd  Industrial  School  for  Girls,  of  Den- 
ver, Colo.  It  Is  further  alleged  In  the  peti- 
tion that  the  restraint  of  said  petitioner  la 
illegal  In  that  neither  the  said  district  court 
nor  the  district  Judge  In  Platte  county  had 
jurisdiction  over  the  person  of  your  petition- 
er or  of  the  subject-matter  In  the  proceeding 
aforesaid  for  the  reason  that  said  petitioner 
was  then  and  is  now  a  legal  resident  of  the 


county  of  Natrona,  In  this  state,  and  is  not, 
and  was  not  at  the  time  of  said  proceeding, 
a  legal  resident  of  the  said  county  of  Platte; 
tbat  the  petitioner  and  her  parents  had  gone 
to  Wheatland  (the  county  seat  of  Platte  coun- 
ty) from  Casper,  in  said  county  of  Natrona, 
to  testify  as  witnesses  in  a  certain  case  then, 
and  until  September  26,  1913,  pending  in  tbe 
district  court  of  said  Platte  county.  The 
Chief  Justice  ordered  that  the  writ  Issue  as 
prayed  for  and  be  made  returnable  before 
the  court. 

The  writ  having  been  duly  Issued  and  serv- 
ed, the  defendant  appeared  before  the  court 
at  the  time  fixed  with  the  petitioner  in  his 
custody  and  filed  an  answer,  alleging  that  tbe 
petitioner  was  lawfully  restrained  of  her  lib- 
erty by  virtue  of  an  order  of  the  Judge  of 
the  district  court  of  the  First  Judicial  dis- 
trict, sitting  within  and  for  the  county  of 
Platte,  committing  her  to  the  Home  of  the 
Good  Shepherd  Industrial  School  for  Girls  of 
Denver,  Colo.;  that  said  district  }udge  and 
the  district  court  of  said  county  had  Juris- 
diction over  the  person  of  the  plaintiff  in 
said  proceeding;  and  that  said  plaintiff  was 
at  the  time  thereof  a  legal  resident  of  the 
county  of  Platte.  A  reply  was  filed  alleg- 
ing among  other  things  tbat  the  commitment 
was  not  based  upon  any  proper  complaint. 
By  reference  to  the  order  of  commitment, 
which  is  attached  to  tbe  answer  and  made  a 
part  thereof.  It  appears  to  have  been  made  in 
a  cause  or  proceeding  then  i>ending  In  the 
district  court,  within  and  for  tbe  county  of 
Platte,  entitled  "State  of  Wyoming,  Plaintiff, 
v.  Margaret  Kelsey,  Defendant."  Following 
the  title  of  the  cause  It  Is  recited  in  the  or- 
der: "Now  on  this  26th  day  of  September,  A.- 
D.  1913,  this  matter  came  up  for  hearing  up- 
on petition  of  C.  A.  Paige,  county  and  pros- 
ecuting attorney,  in  which  petitioner  alleges 
tbat  said  minor  child,  Margaret  Kelsey,  Is 
under  the  age  of  16  years,  to  wit,  14  years, 
and  is  a  resident  of  said  county  and  state, 
and  tbat  said  Margaret  Kelsey  is  so  incor- 
rigible and  vicious  tbat  a  due  regard  for  tbe 
morals  end  welfare  of  said  child  manifestly 
requires  that  she  be  committed  to  a  reform 
or  industrial  school."  This  is  immediately 
followed  by  a  recital  of  other  averments  of 
the  petition  to  the  effect  tbat  tbe  parents  of 
said  child  are  not  competent  and  proper  per- 
sons to  properly  care  for  and  restrain  her 
from  Immoral  Influences,  and  that  she  has 
no  suitable  home,  and  is  surrounded  by  im- 
moral influences.  It  Is  also  recited  in  the 
order  tbat  said  Margaret  Kelsey  appeared  in 
open  court  in  custody  of  tbe  sheriff  of  Platte 
county;  that  ber  parents,  naming  them,  ap- 
peared in  open  court;  tbat  a  trial  was  had  in 
said  cause ;  and  tbat  evidence  was  introduc- 
ed by  the  state  and  also  by  the  defendant 
and  her  parents.  After  the  recital  of  these 
facts,  it  Is  stated  in  tbe  order  as  follows: 


♦For  other 
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"The  court  bearing  tbe  evidence  of  both  the 
state  and  the  defendants,  and  being  fully  ad- 
vised that  said  minor  child,  Margaret  Eel- 
sey,  was  Incorrigible  and  vicious,  and  that 
she  was  surrounded  by  Immoral  and  vicious 
influences,  and  that  she  did  not  have  a  suit- 
able home,  and  that  her  parents  were  not  the 
proper  persons  to  take  care  of  said  dilld  and 
to  restrain  her  from  said  vicious  and  immor- 
al Influences,  and  whereas  a  due  regard  for 
the  morals  and  welfare  of  said  minor  child 
requires  that  said  Margaret  Kelsey  be  com- 
mitted to  a  reform  or  Industrial  school,  it  is 
therefore  ordered,  adjudged,  and  decreed 
that  the  said  Margaret  Kelsey  be  committed 
to  the  Home  of  the  Good  Shepherd  Industrial 
School  for  Girls  of  Denver,  Colo.,  there  to  be 
educated,  trained,  and  there  to  remain  until 
said  Margaret  Kelsey  has  sufficiently  improv- 
ed and  reformed  and  has  been  recommended 
by  the  manager  of  said  institution  to  be  dis- 
charged from  said  Institatlon  and  to  return 
to  her  parents  or  guardian;  .and  that  a  copy 
of  this  order,  duly  certified  by  the  clerk  of 
this  court,  be  warrant  and  authority  for  the 
transportation  and  confinement  of  the  said 
minor  child,  Margaret  Kelsey,  as  heretofore 
provided  herein."  Said  order  appears  to 
be  dated  at  Wheatland,  the  coun^  seat  of 
said  county  of  Platte,  September  26,  1913, 
and  is  signed  by  the  district  judge. 

Upon  the  hearing  in  this  court,  evidence 
was  offered  and  received  on  behalf  of  the 
plaintiff,  subject  to  the  objection  of  the  de- 
fendant, to  show  that  the  legal  residence  of 
the  plaintiff,  at  the  time  of  the  proceeding 
which  resulted  In  the  order  of  commitment 
aforesaid,  was  not  In  the  county  of  Platte, 
but  that  she  resided  with  her  parents  in  the 
county  of  Natrona.  That  evidence  was  ob- 
jected to  on  the  ground  that  it  was  not  com- 
petent on  habeas  corpus  to  enter  into  an  in- 
vestigation of  the  fact  of  petitioner's  resi- 
dence. If  that  evidence  was  competent,  then, 
in  our  opinion.  It  established  the  fact  that 
the  plaintiff  was  not,  at  the  time  of  said 
proceeding  and  the  order  of  commitment,  a 
legal  resident  of  the  county  of  Platte,  but 
that  with  her  parents  she  had  removed  from 
that  county  and  acquired  a  legal  residence 
in  the  county  of  Natrona  on  or  about  the 
17th  day  of  August  of  the  present  year. 

The  statute  under  which  the  plaintiff  was 
proceeded  against  and  committed  provides 
that  "it  shall  be  lawful  for,  and  in  the  dis- 
cretion of,  the  district  court  of  any  county  to 
commit  to"  the  house  of  refuge  or  reform  or 
Industrial  school  of  any  state,  where  provision 
has  been  or  shall  be  made,  "any  child,  being 
a  legal  resident  of  said  county,  and  being  be- 
tween the  ages  of  ten  and  sixteen  years,  who, 
upon  complaint  and  due  proof,  is  found  to  be 
a  vagrant  or  so  incorrigible  and  vicious  that 
a  due  regard  for  the  morals  and  welfare  of 
such  child  manifestly  requires  that  he  or 
she  shall  be  committed  to  said  house  of  re- 
fuge, or  reform  or  industrial  school."    The 


statute  also  provides  as  to  such  a  proceeding 
that  it  shall  conform  as  nearly  as  practica- 
ble to  the  course  of  procedure  provided  for 
by  law  for  the  trial  of  criminal  cases  in  tbe 
district  court,  but  that  the  trial  shall  be 
before  the  court  and  not  before  a  Jury ;  and 
it  is  made  the  duty  of  tbe  county  and  prose- 
cuting attorney  of  the  proper  county  to  pre- 
pare and  prosecute  such  cases  in  behalf  of 
the  State.     Comp.  Stat  1910,  I  3128. 

It  appears  that  the  proceeding  aforesaid 
was  Instituted  against  the  plaintiff  by  a  pe- 
tition filed  by  the  county  and  prosecuting 
attorney  of  Platte  county  in  said  district 
court  on  September  20,  1913,  in  which  it  was 
alleged  that  said  Margaret  Kelsey  is  14  years 
of  age ;  that  she  is  a  resident  of  said  Platte 
county,  and  that  she  Is  a  vagrant  and  so  in- 
corrigible and  vicious  that  a  due  regard  for 
the  morals  and  welfare  of  such  child  mani- 
festly requires  tliat  she  be  committed  to  a 
house  of  refuge  or  reform  or  industrial 
school;  that  the  names  of  her  father  and 
mother  are  W.  H.  Kelsey  and  Mrs.  W.  H. 
Kelsey,  and  that  they  are  residents  of  said 
county  of  Platte,  and  are  not  comi)etent  and 
proper  persons  to  properly  care  for  said 
child  and  to  restrain  her  from  immoral  and 
vicious  Infiuences;  and  that  said  minor  child 
has  no  suitable  home  and  is  surrounded  by 
vidoos,  corrupt,  and  Immoral  Influences.  Tbe 
petition  was  verified  by  the  county  and  pros- 
ecuting attorney  upon  Information  and  belief. 

[1,2]  Unquestionably,  we  think,  the  juris- 
diction of  the  district  court,  under  section 
3128,  is  limited  to  cases  where  the  cMld  is  a 
legal  resident  of  the  county  In  which  the 
court  is  sitting.  Unquestionably  also  it  is 
proper  and  competent  for  the  district  court, 
In  such  a  proceeding,  to  hear  evidence  respect- 
ing the  place  of  the  legal  residence  of  tbe 
child  and  to  determine  the  Jurisdictional 
fact,  and  It  may  be  conceded  that,  if  the 
case  was  one  to  be  proceeded  with  under  the 
general  Jurisdiction  of  the  district  court  and 
according  to  the  course  of  the  common  law, 
its  jurisdiction  would  be  presumed.  But  the 
proceeding  in  question  is  summary  In  char- 
acter, is  not  one  conducted  according  to  the 
course  of  the  common  law,  nor  it  is  a  pro- 
ceeding withta  the  general  Jurisdiction  of  tbe 
district  court.  People  ex  rel.  Yau  Riper  t. 
N.  Y.  C.  Protectory,  106  N.  T.  604,  13  N.  E 
4355;  Matter  of  Knowack,  158  N.  T.  482,  53 
N.  E.  676,  44  L.  R.  A.  699.  In  such  cases  the 
presumption  as  to  jurisdiction  In  support  of 
judgments  of  superior  courts  of  general  Ju- 
risdiction does  not  apply.  11  Cyc.  692,  693; 
Brown  on  Jurisdiction,  i  13.  That  the  court 
liad  Jurisdiction  must  therefore  appear  by 
the  record.  Now,  the  order  made  and  enter- 
ed in  the  proceeding  committing  this  plain- 
tiff to  the  reformatory  school  contains  no 
finding  that  she  la  a  legal  resident  of  tbe 
county  of  Platte,  or  that  she  Is  between  the 
ages  of  10  and  16  years,  nor  any  statement  of 
such  Jurisdictional  facts  ot^er  than  a  re- 
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cital  of  the  allegations  of  tbe  petition. 
While  no  qnestion  Is  here  raised  as  to  tbe 
fact  that  she  is  more  tban  10  and  less  than 
16  years  of  age,  we  think  that  in  every  snch 
order  of  commitment  the  Jnrisdlctional  fact 
as  to  tbe  age  as  well  as  the  residence  should 
appear.  It  is  true  that  the  complaint  up5n 
wUch  the  hearing  was  had  In  the  district 
coart  alleges  that  this  child  is  a  legal  resi- 
dent of  the  county  of  Platte,  but  that  com- 
plaint is  verified  only  upon  information  and 
belief.  It  is  also  true  that  evidence  was  in- 
troduced in  this  court  on  this  hearing  to 
show  that  witnesses  were  examined  in  the 
district  court  relative  to  the  place  of  the 
child's  residence.  But,  where  the  committing 
order  does  not  show  the  fact  of  such  resi- 
dence, it  is  not  to  be  presumed  that  tbe  dis- 
trict court  determined  the  Jurisdicional  fact 
upon  such  hearing;  it  being  necessary  in 
such  case  that  such  fact  should  expressly  ap- 
pear of  record.  Tbe  fact  not  so  appearing, 
and  our  conclusion  upon  the  evidence  here 
produced  being  that  the  plaintiff's  legal  resi- 
dence at  the  time  of  the  proceeding  and 
commitment  was  not  in  the  county  of  Platte, 
we  must  hold  tliat  the  district  court  was 
without  Jurisdiction  in  tbe  premises,  and  tbe 
petitioner  must  be  ordered  discharged  from 
custody. 

Whether  evidence  would  be  admissible  to 
contradict  tbe  fact  of  Jurisdiction  eitber  as 
to  tbe  matter  of  legal  residence  or  age, 
where  tbe  order  of  commitment  expressly 
shows  a  finding  of  such  Jurisdictional  fact, 
we  do  not  now  determine,  nor  whether,  if  tbe 
evidence  adduced  upon  tbe  habeas  corpus 
hearing  with  reference  to  such  facts  show- 
ed that  tbe  court  had  Jurisdiction,  tbe  one  in 
custody  would  be  entitled  to  be  discharged, 
where  the  Jurisdictional  facts  were  not  stat- 
ed in  the  order.  Our  decision  is  confined  to 
tbe  particular  facts  in  tbe  present  case. 

Although  the  statute  does  not  expressly 
provide  what  the  commitment  or  tbe  order 
committing  the  child  shall  contain,  we  think 
clearly  that  in  this  kind  of  a  proceeding  un- 
der the  statute  in  question,  since  the  Juris- 
diction is  limited,  it  Is  necessary  for  the  or- 
der or  commitment  to  show  tbe  case  to  be 
one  witmn  tbe  Jorisdiction  of  tbe  court  un- 
der the  statute.  We  believe  it  to  be  true 
that  a  proceeding  of  this  nature,  under  stat- 
utes of  some  other  states,  is  confided  to 
courts  of  inferior  and  limited  Jurisdiction. 
Prior  to  tbe  amendment  of  the  statute  in  this 
state,  tbe  probate  court,  which  was  then  a 
separate  court  and  one  of  limited  Jurisdic- 
tion, was  given  tbe  authority  now  conferred 
by  the  section  upon  tbe  district  court  Laws 
1884,  c.  53,  I  2;  Rev.  Stat  1887,  i  2333; 
Laws  1888,  c  67,  §  2. 

It  appearing  to  tbe  conrt,  for  the  reasons 
aforesaid,  that  tbe  petitioner  is  unlawfully 
restrained  of  her  liberty,  it  will  be  ordered 
that  she  be  discharged  from  custody. 


STATE  ex  leL  DBA  VERS  et  aL  ▼.  FRBNOH, 

Judge. 
(Supreme  Oonrt  of  Washington.    Feb.  20, 1914.) 
JuDOKs  (i  61*)— Motion  roB  Ohanob— Time 

or  Makino. 

That  a  judge  has  ruled  on  a  motion  as 
against  one  defendant  for  change  of  judge  does 
not  make  an  application  for  a  change  by  anoth- 
er defendant  under  Iaws  1911,  p.  617,  nntime- 
ly,  and  it  does  not  matter  that  the  latter  has 
noticed  another  motion  for  argument 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent 
Dig.  if  224r-231;    Dec.  Dig.  i  51.»] 

Application  by  the  State,  on  tbe  relation 
of  James  Deavers  and  others,  for  a  writ  of 
mandamus  to  compel  Walter  M.  French, 
Judge  of  tbe  Superior  Conrt  for  Kitsap  Coun- 
ty, to  grant  a  change  of  Judges.  Writ 
granted. 

Jas.  B.  Metcalfe  and  Walter  B.  Allen,  both 
of  Seattle,  for  relators.  Vince  H.  Fatten,  of 
Seattle,  for  respondent 

GOSE,  J.  Application  for  writ  of  mandate. 
On  the  30th  day  of  October,  1913,  George  W. 
Trahey  and  wife  commenced  an  action  in 
tbe  superior  court  of  Kitsap  county,  against 
the  relators  and  others,  for  tbe  purpose  of 
setting  aside  certain  conveyances  atfecting 
the  title  to  real  property,  for  an  accounting, 
and  to  quiet  tbe  title  of  tbe  plaintiffs  to  the 
property  In  controversy.  Walter  B.  Allen 
appeared  for  himself  and  wife,  and  General 
James  B.  Metcalfe  appeared  for  the  relators 
Deavers.  On  the  4tb  day  of  December,  1913, 
tbe  relators  Deavers,  by  their  counsel,  filed 
a  motion  to  make  tbe  complaint  more  definite 
and  certain.  On  tbe  31st  day  of  December 
they  filed  a  motion  and  affidavit  for  a  change 
of  Judges.  This  application  was  noticed  for 
hearing  upon  January  3,  1914,  and  was  de- 
nied on  that  date  upon  the  ground  that  it 
was  not  timely.  The  order  denying  tbe  mo- 
tion for  a  change  of  Judges  recites  that  tbe 
court  did  not  desire  to  try  a  case  where  an 
affidavit  of  prejudice  bad  been  filed,  and  that 
be  would  settle  all  preliminary  questions  and 
then  call  another  Judge  to  try  tbe  case.  Aft- 
er denying  tbe  motion  for  an  immediate 
change  of  Judges,  tbe  motion  of  Deavers  to 
make  more  definite  and  certain  was  overrul- 
ed, as  was  tbe  previous  like  motion  of  tbe 
relators  Allen.  Tbe  motion  of  tbe  relators 
Deavers  for  a  change  of  Judges  was  tbe 
first  question  ruled  upon  as  to  them.  There 
had  been  a  previous  adverse  ruling  as  to  the 
Aliens.  Tbe  return  of  tbe  respondent  Judge 
shows  that  be  denied  tbe  motion  of  tbe  re- 
lators Deavers  for  a  change  of  Judges,  be- 
lieving that  it  was  interposed  on  behalf  of 
the  Aliens,  against  whom  be  bad  made  a 
previous  adverse  ruling  upon  preliminary 
questions.  The  application  of  the  relators 
Deavers  for  a  change  of  Judges  was  timely, 
and  should  have  been  granted.  Laws  1911, 
p.  617;  State  ex  rel.  I>e  Febvre  v.  Clifford,  65 


•For  otber  caca*  (e«  lame  topic  and  section  NUMBSR  In.Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rap!;  Indexes  . 

Digitized  by  LjOOQIC 


870 


138  PACIFIC  REPORTER 


(Wash. 


Wash.  313,  118  Pac.  40;  State  ex  rel.  Nel- 
son V.  Yakey,  64  Wash.  511, 117  Paa  265. 

The  return  of  the  respondent  further  states 
that  counsel  for  the  I>eav-ers,  after  the  de- 
nial of  his  motion,  stated  that  the  ruUng  was 
"perfectly  satisfactory."  The  record,  how- 
ever, shows  no  acquiescence  upon  their  part 
We  rest  the  case  upon  the  record. 

No  error  was  committed  in  denying  the 
application  of  the  relators  Allen  for  a  change 
of  Judges.  Their  application  was  not  timely. 
It  was  not  made  until  after  the  court  had 
made  one  or  more  adverse  rulings  against 
them  in  settling  the  Issues. 

Let  the  writ  Issue. 

CROW,  C.  J.,  and  MAIN,  ELLIS,  and 
CHADWIOK,  JJ.,  concur. 


WASHINGTON  PAVING  CO.  v.  CITY  OF 

TAOOMA. 
(Supreme  Court  of  Washington.    Feb.  21, 1914.) 

1.  Municipal  Corporations  (|  352»)— Pub- 
lic  Improvements — Contbacts— Constboc- 

TION. 

A  contract  between  a  city  and  a  pav- 
ing company  for  street  improvements,  whicli 
provided  that  the  paving  company  was  to  do 
the  work  for  the  amount  of  its  bid,  but  that  it 
should  pay  to  the  city  $2,500  for  the  expenses 
of  surveys  and  inspection,  required  the  pavmg 
company  to  pay  the  f  2,600  as  a  lump  sum  to  the 
city  for  such  expenses,  regardless  of  the  amount 
of  the  actual  expense  for  such  purpose;  hence 
the  city  could  not  recover  from  the  paving 
company  the  excess  of  the  actual  expenses  above 
$2,500. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  883;  Dec.  Dig.  { 
352.*] 

2.  Municipal  Corporations  (J  3ffi*)— Pub- 
uo  IMPBOVBMBNTS— Contracts. 

Though  a  contract  between  a  city  and  a 
paving  company  provided  that  the  paving  com- 
pany should  start  work  within  10  days  and 
complete  the  work  within  150  davs,  and  if  the 
contractor  should  fail  to  complete  the  con- 
tract within  the  time  fixed,  or  within  such  ex- 
tension as  might  be  granted  by  the  city,  the 
contract  should  be  void,  yet  where,  after  the 
expiration  of  150  days,  the  contractor  continued 
work  without  protest  from  the  city,  and  after 
its  completion  the  city  accented  the  work  with- 
out protest,  there  was  no  violation  of  the  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §§  894,  895 ;  Dec.  Dig. 
I  362.*] 

Department  2.  Appeal  from  Superior 
Court  Pierce  County;  W.  O.  Chapman,  Judge. 

Action  by  the  Washington  Paving  Company 
against  the  City  of  Tacoma,  a  municipal  cor- 
poration. From  a  Judgment  for  plaintiff, 
defendant  appeals.    Afhrmed. 

T.  L.  Stiles  and  Frank  M.  Carnahan,  both 
of  Tacoma,  for  appellant  Hayden,  Lang- 
home  &  Metzger,  of  Tacoma,  for  respondent 

PARKER,  J.  The  Washington  Paving 
Company,  having  completed  a  street  paving 
contract  for  the  dty  of  Tacoma,  seeks  to  re- 


cover a  claimed  balance  due  thereon  and  pay- 
able from  the  local  improvement  fond  created 
by  special  assessment  to  pay  for  the  improve- 
ment. Judgment  was  rendered  against  the 
dty  upon  its  election  not  to  plead  further 
and  stand  on  its  afBrmative  defense  set  up  In 
its  answer,  to  whidi  the  paving  company's 
demurrer  had  been  sustained.  From  this  dis- 
position of  the  cause  the  city  has  appealed. 

[1]  The  uncontroverted  facts  here  to  be 
noticed,  appearing  in  the  paving  company's 
complaint  may  be  summarized  as  folloifs: 
In  June,  1912,  the  paving  company  entered 
Into  a  contract  with  the  dty  to  construct  the 
Improvement  here  involved  for  the 'sum  of 
$69,147,  to  be  paid  from  a  special  assessment 
fund  levied  against  the  property  benefited  by 
the  improvement  The  pavement  being  com- 
pleted by  the  paving  company  and  accepted  by 
the  dty,  and  the  fund  being  created,  the  dtj 
paid  therefrom  upon  the  contract  price  the 
sum  of  $67,718.88,  retaining  to  its  own  use 
from  the  fund  the  sum  of  $1,428.12,  which  it 
refused  to  pay  to  the  paving  company.  The 
terms  of  the  contract  relating  to  the  time  of 
the  completion  of  the  improvement  are  as 
follows:  "That  the  party  of  the  second  part 
[paving  company]  will  commence  the  work 
hereby  contracted  for  within  ten  days  after 
the  execution  and  delivery  hereof,  and  will 
complete  said  work  within  150  days  after 
such  execution  and  delivery,  and  in  case  of 
failure  on  the  part  of  the  contractor  to  com- 
plete its  contract  within  the  time  fixed,  or 
within  such  extension  of  time  as  may  have 
been  granted  thereon  by  the  coundl  prior  to 
the  time  fixed  for  completion  of  the  work  in 
the  contract  its  contract  shall  be  void: 
•  •  ♦  Provided,  however,  that  if  the  party 
of  the  second  part  be  delayed  by  the  said  dty 
or  its  officials  in  the  beginning  of  the  wort, 
then  the  time  of  such  delay  shall  be  added 
to  the  said  150-day  limit  above  mentioned." 

The  dty  seeks  to  Justify  its  withholding  of 
the  $1,428.12  by  allegations  in  its  afflrmatire 
answer,  which  constitute  Its  only  defense,  as 
follows :  "That  In  estimating  the  sum  neces- 
sary to  construct  said  work  and  to  be  levied 
as  a  part  of  the  local  Improvement  assess- 
ment therefor,  defendant  had  to  estimate  the 
probable  expense  it  would  be  required  to  ad- 
vance for  surveys  and  location  points  and  for 
inspection  of  plaintiff's  work  as  It  proceeded. 
That  the  said  expense  necessarily  depended 
upon  the  time  occupied  in  completing  said 
work,  surveyors  and  Inspectors  being  compen- 
sated by  the  day;  and  the  time  specified  for 
the  completion  of  said  work  was  150  days 
from  the  execution  and  delivery  of  said  eon- 
tract  and  It  was  specified  and  set  forth  In 
the  specifications  for  said  work  that  the 
plaintiff  should  include  the  sum  of  $2,500  in 
its  bid  for  said  work,  and  that  said  sum 
should  be  paid  to  it  in  the  manner  provided 
In  said  contract  and  that  it  should  repay 
said  sum  to  the  d^endant  in  cash.    That, 
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long  before  said  work  was  completed,  said 
150  days  had  folly  expired,  and  defendant 
had  been  obliged  to  expend  the  whole  of  said 
|i2,500  for  surveyors'  and  inspectors'  compen- 
sation; and  nnder  the  terms  of  said  contract 
plaintiff  was  subject  to  the  forfeiture  there- 
of; but  defendant  waived  said  forfeiture  and 
permitted  plaintiff  to  complete  said  work, 
which  it  did,  but  took  295  days  therefor. 
That  during  the  whole  of  said  additional  146 
days  defendant  was  compelled  to  employ  sur- 
veyors and  inspectors  upon  said  work,  which 
it  did  at  an  ezitense  of  $1,428.12,  which  was 
the  reasonable  value  of  said  surveying  and 
Inspection ;  and  defendant  was  damaged  in 
said  sum  by  the  plaintiff's  delay  In  the  comple- 
tion of  said  work.  Wherefore,  upon  the  ac- 
ceptance of  said  work,  defendant  demanded 
and  claimed  from  plaintiff  reimbursement  for 
said  extra  expense  and  retained  and  still  re- 
tains, and  claims  the  right  to  retain,  said  sum 
of  $1,428.12  as  damages  for  plaintUTs  failure 
to  complete  said  work  within  the  time  agreed 
upon." 

We  would  be  In  a  somewhat  better  position 
to  determine  the  respective  rights  of  the 
parties  If  we  had  before  us  the  exact  lan- 
guage of  the  spedflcations  made  part  of  the 
contract,  which  required  the  paving  company 
to  pay  to  the  dty  the  $2,500  for  expense  of 
surrey  and  inspection  incident  to  the  con- 
struction of  the  improvement  We  think, 
however,  there  la  enough  in  the  city's  affirm- 
ative allegations  to  render  It  reasonably  cer- 
tain that  the  paving  company  was  to  pay  this 
sum  to  the  dty  as  a  lump  sum  for  all  survey 
and  Inspection  service  which  might  be  ren- 
dered necessary  in  the  construction  of  the 
improvement,  and  that  the  dtyagreed  to  fur- 
nish such  service  for  that  lump  sum,  each 
without  regard  to  whether  such  service  even- 
tually cost  the  dty  more  or  less  than  that 
sum.  This  being  the  effect  of  the  contract, 
the  paving  company  could  not  recover  from 
the  city  any  difference  between  $2,500  and  a 
lesser  total  sum  which  the  dty  might  have 
actually  expended  for  such  service,  nor  could 
the  city  recover  from  the  paving  company 
any  difference  between  $2,500  and  a  greater 
total  sum  which  the  city  might  have  adually 
expended  for  such  service.  We  can  conceive 
of  no  reason  whatever  for  the  city  and  the 
paving  company  agreeing  upon  a  spedfic  sum 
to  be  paid  to  the  dty  for  this  service,  except 
to  give  the  contract  the  effect  we  have  indi- 
cated. If  it  was  to  be  understood  that  the 
paving  company  was  to  pay  the  dty  whatever 
total  sum  it  expended  for  this  service,  noth- 
ing could  have  been  simpler  than  to  have  so 
stated  In  the  contract.  We  are  of  the  opin- 
ion that  was  not  the  Intent  of  the  parties  to 
the  contract. 

[2]  It  Is,  .however,  argued  by  counsel  for 
the  dty  that  the  terms  of  the  contract  were 
violated  as  to  time  of  completion,  and  the 
dty  thereby  Incurred  expense  Inddent  to  sur- 


vey and  inspection  not  contemplated  at  th« 
time  of  the  making  of  the  contract  We  do 
not  think  the  allegations  of  the  dty's  affirma- 
tive answer  so  show.  The  150-day  limit  fixed 
In  the  contract  for  the  completion  of  the  im- 
provement was  not  absolute.  It  was  subject 
to  extension  by  the  city  for  any  cause,  and 
the  paving  company  had  an  absolute  right  of 
extension  If  delay  occurred  from  the  fault 
of  the  city  or  its  officers  in  the  beginning  of 
the  work.  It  is  plain  from  the  allegations 
of  the  dty's  affirmative  answer  that  the 
work  was  bdng. proceeded  with  by  the  paving 
company  without  protest  on  Its  part  after 
the  expiration  of  the  150-day  limit,  and  it  is 
not  claimed  that  the  city  Indicated  any  in- 
tention to  retain  expenses  Incurred  by  it  for 
survey  and  inspection  after  that  limit  until 
its  acceptance  of  the  work.  In  view  of  all  the 
facts  stated  In  the  pleadings,i  we  are  of  the 
opinion  that  the  fair  conclusion  to  be  drawn 
therefrom  is  that  the  paving  company  did  not 
violate  the  terms  of  the  contract  This  bdng 
so,  it  follows  that  the  dty  was  bound  to  ac- 
cept the  $2,500  in  full  payment  of  survey  and 
Inspection  services,  and  pay  to  the  paving 
company  the  full  contract  price. 
The  Judgment  is  affirmed. 

GROW,  G.  J.,  and  FULLERTON,  MORRIS, 
and  MOUNT,  33.,  concur. 


BRANDT  et  ux.  v.  SPOKANE  &  I.  E.  R.  CO. 
(Supreme  Court  of  Washington.    Feb.  20, 1914.) 

1.  Eminent  Douaiit   ({  119*)— Stbeets— Ad- 
DrnoNAL  Sebvitude. 

Where  a  street  railway  had  a  franchise  to 
string  its  electric  wires  on  any  of  the  streets 
of  a  city,  the  planting  of  poles  and  the  string- 
ing of  wires  on  a  street  in  which  there  was  no 
car  line,  to  carry  the  electricity  to  points  where 
it  could  be  used  to  operate  street  cars  does  not 
impose  an  additional  servitude  on  the  street, 
and  abutting  landowners  cannot  claim  com- 
pensation for  such  use  of  the  street;  the  dedi- 
cation of  the  street  to  the  public  making  it  a 
part  of  the  general  street  system,  and  such  use 
being  for  the  general  benefit. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  K  304-314;  Dec.  Dig.  §  119.*] 

2.  Eminent  Domain  (|  119*)— Stbeets— Addi- 
tional Sebvitude. 

Where  a  street  railway  company  was  au- 
thorized to  erect  poles  and  string  wires  on  the 
streets  of  a  municipality  to  transmit  its  cur- 
rent to  the  place  where  needed  for  the  opera- 
tion of  cars,  that  it  used  such  line  to  transmit 
current  for  its  suburban  cars  as  well  as  its  lo- 
cal ears  will  not  entitle  an  abutting  owner_  to 
compensation  on  the  theory  that  such  a  use  im- 
posed an  additional  servitude  upon  the  street; 
It  not  appearing  that  the  use  of  the  line  or  the 
occupancy  of  the  street  was  in  any  way  changed 
by  the  transmission  of  the  additional  electricity. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §1  304-314;  Dec.  Dig.  S  119.*] 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County;  J.  Stanley  Webster,  Judge. 

Action  by  A.  M.  Brandt  and  wife  against 
the  Spokane  &  Inland  Empire  Railroad  Com- 
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pany.    From  judgment  for  defendant,  plaln- 
tUTs  appeal.    Affirmed. 

Charles  P.  Lund,  of  Spokane,  for  appel- 
lants. Grayes,  Klzer  &  Orarea,  of  Spokane, 
for  respondent. 

PARKER,  J.  The  plaintieTs,  A.  M.  Brandt 
and  wife,  seek  to  have  the  defendant,  Spokane 
&  Inland  Empire  Railroad  Company,  enjoin- 
ed from  erecting  and  maintaining  upon  a 
public  street  of  the  dty  of  Spokane,  in  front 
of'  their  land,  poles  with  wires  thereon  to 
carry  electric  power.  They  contend,  in  sub- 
stance, that  such  use  of  the  street  constitutes 
an  additional  use  burdening  their  land,  the 
right  to  which  has  not  been  acquired  by  the 
public  by  the  dedication  of  the  street,  nor  by 
compensation  made  therefor  in  pursuance  of 
eminent  domain  proceedings.  A  trial  in  the 
superior  court  upon  the  merits  resulted  In 
judgment  denying  the  relief  prayed  for,  and 
dismissing  the  action.  From  this  disposition 
of  the  cause,  the  plaintUTs  have  appealed. 

[1]  The  controlling  facts  are  not  in  dispute, 
and  may  be  summarized  as  follows:  Appel- 
lants are  owners  of  a  lot  in  the  dty  of  Spo- 
kane fronting  upon  Columbus  street,  which 
street  was  dedicated  to  public  use  as  such  in 
the  platting  of  the  addition  in  which  appel- 
lants' lot  is  situated.  At  the  time  of  the 
commencement  of  this  action,  respondent, 
without  the  consent  of  appellants,  was  pro- 
ceeding to  dig  boles,  and  preparing  to  set  a 
line  of  poles  and  string  wires  thereon  along 
Columbus  street,  in  front  of  their  lot,  for  the 
purpose  of  conTeylng  a  high-power  electric 
current  from  the  place  of  its  generation,  at 
respondent's  station  some  miles  distant  north- 
west of  the  dty,  to  and  along  Columbus 
street  to  Its  station  in  the  city,  for  the  prin- 
cipal purpose  of  supplying  power  In  the 
operation  of  its  street  railway  system  within 
the  dty,  a  portion  of  such  electric  power  al- 
so to  be  used  in  the  operation  of  respondent's 
suburban  railway  lines.  None  of  respond- 
ent's lines  of  railway  are  laid  longitudinally 
on  Columbus  street  Respondent  claims  the 
right  to  construct  and  maintain  its  power 
line  along  Columbus  street,  under  a  franchise 
grant  to  its  predecessor  in  Interest,  which 
franchise  it  now  owns,  providing,  so  far  as 
we  need  here  notice  its  terms,  as  follows: 
"That  the  Spokane  Light  &  Power  Company 
of  Spokane,  its  successors  or  assigns,  be  and 
is  hereby  granted  the  right  to  erect,  maintain 
and  use  wires  for  conveying  electricity  for 
electric  light,  electric  heat  and  electric  power 
purposes,  and  the  necessary  poles  or  conduits 
for  the  support  of  the  same,  and  all  neces- 
sary appurtenances  thereto,  on,  over,  along 
and  under  all  the  streets  and  alleys  of  the 
city  of  Spokane."  The  nature  and  extent  of 
the  franchise  under  which  respondent  is 
operating  its  street  railway  system  is  not 
shown  in  the  record  before  us,  but  no  claim 
is  made  that  such  system  is  not  operated  un- 
der a  proper  grant  of  franchise  from  the 


dty,  with  the  right  to  use  electricity  as  its 
modve  power.  We  assume,  howerer,  that 
respondent  has  no  franchise  right  to  main- 
tain a  street  railway  line  longitudinally  up- 
on Columbus  street  We  proceed,  then,  upon 
the  assumption  that  respondent  has  franchise 
rights  granted  by  the  dty  under  which  it  Is 
maintaining  electric  street  railway  lines  up- 
on streets  of  the  dty  other  than  Columbus 
street,  and  also  the  above-quoted  franchise 
right  to  maintain  an  electric  power  line  upon 
Columbus  street,  to  supply  the  motlTe  pow- 
er of  its  street  railways  upon  other  streets. 

That  these  are  valid  franchise  rights  of 
respondent  as  against  the  dty  is  not  ques- 
tioned by  counsel  for  appellants,  his  conten- 
tion bdng  that  the  use  thus  sought  to  be 
made  of  Columbus  street  in  front  of  appel- 
lants' lot  is  not  a  use  which  the  dty  or  the 
public  has  ever  acquired  the  right  to  make 
of  that  street  by  dedication  or  otherwise; 
and  that  ndther  the  dty  nor  its  franchise 
grantee,  respondent,  can  lawfully  make  sudi 
use  of  that  street  as  against  the  right  of  ap- 
pellants. Counsel  for  appellants  has  dted 
numerous  dedsions  of  the  courts  dealing 
with  the  question  of  additional  burdens  up- 
on highways,  resulting  from  the  permanent 
maintenance  of  structurea  thereon,  such  as 
telegraph,  'telephone,  and  electric  power 
lines,  which  are  not  in  aid  of  trareL  We 
shall  not  attempt  to  review  the  conflicting 
authorities  upon  the  question  of  such  struc- 
tures maintained  upon  a  highway  being  ad- 
ditional burdens,  but  confine  our  inquiry  to 
the  solution  of  the  problem  here  presented, 
which  may  be  reduced  to  this:  Does  the 
maintenance  of  a  power  line  In  front  of  ap- 
pellants' lot  of  the  nature  here  contemplat- 
ed, constitute  a  burden  upon  the  street  and 
their  lot,  in  addition  to  that  authorized  by 
the  dedication  of  the  street  as  such  ttf  pub- 
lic use,  in  the  light  of  the  fact  that  the  con- 
templated power  line  is  to  be  used  in  aid  of 
travel,  not  upon  that  street  but  upon  other 
streets  of  the  dty. 

That  the  maintenance  of  street  railways 
using  electrldty  as  their  motive  power,  in- 
cluding maintenance  of  electric  power  lines 
in  connection  therewith,  consisting  of  poles 
and  wires  permanently  erected  upon  and 
over  portions  of  streets  along  which  such 
railways  run,  is  not  an  additional  burden, 
though  such  power  lines  permanently  occupy 
portions  of  the  street  surface,  and  though  it 
is  a  comparatively  new  method  of  propelling 
conveyances  upon  streets,  is  no  longer  a  mat- 
ter of  serious  controversy  in  this  country. 
In  1  Lewis,  Eminent  Domain  @d  Ed.)  i  161. 
it  is  said:  "There  is  a  very  unanimous  con- 
currence of  the  courts  in  the  position  tbat 
the  construction  and  operation  of  a  street 
passenger  railway  on  the  surface  of  a  street 
by  means  of  the  trolley  system  is  a  legiti- 
mate street  use  and  not  the  imposltloD  of 
an  additional  burden  on  the  fee,  and  that 
the  abutter,  whether  he  owns  the  fee  or  not, 
is  not  entitled  to  compensatioB  for  any  dam- 
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ages  reenltiiig  therefrom."  In  47  N.  J.  Eq., 
Vice  Chancellor  Van  Fleet,  answering  a  con- 
tention that  the  placing  of  poles  In  the  mid- 
dle of  a  street  for  the  pnriwse  of  using  elec- 
tric power  to  propel  street  cars  along  the 
same  street  constltates  an  additional  bnrden, 
at  pages  384,  382,  said:  "The  lands  are  ac- 
quired for  the  purpose  of  providing  a  means 
of  free  passage,  common  to  all  the  people, 
and  consequently  may  be  rightfully  used  In 
any  way  that  will  subserve  that  purpose. 
By  the  taking  the  public  acquire  a  right  of 
free  passage  over  every  part  of  the  land,  not 
only  by  the  means  in  use  when  the  lands 
were  taken,  but  by  such  other  means  as  the 
improvements  of  the  age,  and  new  wants, 
arising  out  of  an  increase  in  population  or 
an  enlargement  of  business,  may  render  nec- 
essary. It  is  perfectly  consistent  with  the 
purposes  for  which  streets  are  acquired  that 
the  public  authorities  should  adapt  them,  in 
their  use,  to  the  improvements  and  conven- 
iences of  the  age.  •  •  •  The  poles  and 
wires  are  to  be  used  as  helps  to  the  public  in 
exercising  their  right  of  passage  over  the 
street.  They  form  part  of  the  means  by 
which  a  new  power,  to  be  used  in  the  place 
of  animal  power.  Is  to  be  supplied  for  the 
propulsion  of  street  cars,  and  they  have  been 
placed  in  the  street  to  facilitate  its  use  as  a 
public  way  and  thus  add  to  Its  utility  and 
convenience.  The  whole  matter  may  be 
summed  up  in  a  single  sentence:  The  poles 
and  wires  have  been  placed  in  the  street  to 
aid  the  public  in  exercising  their  right  of 
free  passage  over  the  street  That  being  so, 
it  seems  to  me  to  be  clear  beyond  question, 
that  the  irales  and  wires  do  not  impose  a  new 
burthen  on  the  land,  but  must,  on  the  con- 
trary, be  regarded,  both  In  law  and  reason, 
as  legitimate  accessories  to  the  use  of  the 
land  for  the  very  purposes  for  which  it  was 
acquired.  They  are  to  be  used  for  the  pro- 
pulsion of  street  cars,  and  the  right  of  the 
public  to  use  the  streets  by  means  of  street 
cars,  without  making  compensation  to  the 
owners  of  the  naked  fee  in  the  street,  Is  now 
80  thoroughly  settled  as  to  be  no  longer  open 
to  debate.  It  would  seem  then  to  be  entire- 
ly certain,  that  the  occupation  of  the  street 
by  the  poles  and  vdres,  takes  nothing  from 
the  complainant  which  the  law  reserved  to 
the  original  proprietor  when  the  public  ease- 
ment was  acquired.  This  view  Is  in  strict 
accord  with  the  uniform  current  of  Judidal 
opinion  on  this  subject"  It  Is  of  interest  to 
note  that  these  observations  were  made  by 
the  learned  Chancellor  in  the  year  1890, 
early  in  the  period  of  transition  from  horse 
power  to  electric  power  as  applied  to  street 
railways,  and  when  but  a  comparatively 
short  time  had  elapsed  since  the  moving  of 
street  cars  by  electricity  was  wholly  un- 
known. In  Commonwealth  v.  Morrison,  197 
Mass.  190,  83  N.  B.  415,  14  L.  R.  A.  (N.  S.) 
194,  125  Am.  St  Rep.  338,  Justice  Rugg, 
speaking  for  the  court  touching  the  extent 
of  the  easement  right  possessed  by  the  pub- 


lic in  a  street  said:  "The  easement  acquif- 
ed  by  the  public  includes  every  reasonable 
means  of  transportation  for  persons  and 
commodities,  and  of  transmission  of  intelli- 
gence, which  the  advance  of  civilization  may 
render  suitable  for  a  highway."  This  was 
quoted  with  approval  in  Cheney  ▼.  Barker, 
198  Mass.  366,  362.  84  N.  E.  492,  484  a6  L. 
R.  A  [N.  S.)  436). 

Eminent  authority  has  used  the  expres- 
sion: "The  primary  law  of  the  highway  ia 
motion."  1  Lewis,  Eminent  Domain  (3d  Ed.) 
!  182.  Joyce,  Electric  Law,  §  318.  This  ap- 
parently Is  the  thought  which  has  led  some 
courts  to  regard  the  placing  of  .telegraph  and 
telephone  poles  in  the  highway  as  consti- 
tuting an  additional  burden.  It  is  evident, 
however,  that  while  tliis  is  an  appropri-  ' 
ate  expression  of  the  principal  controlling 
thought  touching  the  public's  use  of  high- 
ways, it  is  not  without  quaUflcatlon  in  this 
age  of  invention  and  progress.  It  Is  at  least 
certain,  as  we  have  seen  from  the  above- 
noticed  authorities,  that  the  erection  of 
poles  and  wires  for  the  transmission  and  ap- 
plication of  electric  power  to  the  propulsion 
of  street  cars,  upon  a  street  where  such  cars 
are  actually  operated,  does  not  constitute  an 
additional  burden,  though  portions  of  the 
street  are  thereby  permanently  occupied,  so 
as  to  prevent  motion  of  physical  objects  over 
such  permanently  occupied  portion  of  the 
street 

We  do  not  understand  counsel  for  appel- 
lant to  seriously  contend  that  respondent 
would  not  have  the  right  to  maintain  a  pow- 
er line  consisting  of  poles  and  wires  of  the 
nature  here  contemplated,  to  be  used  in  con- 
nection with  its  street  railway,  when  located 
upon  the  portions  of  the  street  upon  which 
such  railway  lines  are  operated,  bu£  his 
principal  contention  seems  to  be  that,  be- 
cause respondent  has  no  line  of  street  rail- 
way along  Columbus  street,  it  for  that  rea- 
son, had  QO  right  thereon  as  against  appel- 
lants, though  it  has  a  franchise  from  the 
city  to  maintain  its  proposed  power  line 
along  that  street  for  the  purpose  of  trans- 
mitting power  to  propel  its  cars  upon  other 
streets  of  the  city.  In  this  way,  counsel  for 
appellants  seeks  to  draw  the  controversy 
within  the  rule  of  those  decisions  holding 
that  telegraph  and  telephone  poles  and  Hues 
are  additional  burdens,  upon  the  theory  that 
respondent's  proposed  power  line  does  not 
aid  travel  upon  that  particular  street  The 
question  then  is:  Does  this  fact  lessen  re- 
spondent's right  to  maintain  poles  and  wires 
upon  Columbus  street  as  against  appellants? 
A  situation  quite  similar  to  this  was  dealt 
with  in  Richards  v.  Citizens'  Water  Supply 
Co.,  140  App.  DIv.  206,  125  N.  T.  Supp.  116. 
The  questions  of  a  rbad  being  urban  or  sub- 
urban, and  the  laying  of  a  large  water  pipe 
line  therein  to  supply  other  portions  of  the 
city  somewhat  distant  therefrom,  without 
rendering  any  service  to  property  abutting 
upon  the  road,  were  involved,  among  others. 
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In  concluding  Its  discussion  of  these  ques- 
tions, the  court,  at  page  213  of  140  App.  Dlr., 
at  page  121  of  125  N.  Y.  Sapp.,  said:  "The 
question  arises  whether  Black  Stump  road, 
notwithstanding  its  present  physical  char- 
acteristics, is  to  be  deemed  urban  or  rural 
in  its  legal  relation  to  public  easements.  If 
It  is  to  be  deemed  urban,  the  public  easement 
in  it  may  well  be  great  enough  to  subject 
it  to  burdens  in  favor  of  other  parts  of  the 
same  municipality,  for  the  municipality  is 
one  entity,  and  should  not  be  considered  as 
an  aggregation  of  separate  localities.  In 
varying  extents,  all  the  localities  in  the 
dty  of  New  York  share  ultimately  in  each 
other's  growth  and  Increase  in  value,  and 
each  should  share  in  the  street  burdens  for 
the  benefit  of  each  other.  In  no  other  way 
can  the  various  localities  of  the  dty  of  New 
York  be  tied  together  into  one  whole  Instead 
of  remaining  practically  separate  and  isolat- 
ed communities.  All  the  streets  and  high- 
ways of  the  dty  should  be  deemed  of  it  as 
well  (is  in  It,  and  all  should  be  considered 
urban  in  their  subjection  to  public  easements, 
irrespective  of  any  special  present  participa- 
tion of  any  locality  in  the  advantages  which 
follow.  In  Van  Brunt  v.  Town  .of  Platbush, 
128  N.  Y.  50  [27  N.  E.  973],  it  was  held  that 
the  streets  and  roads  of  the  then  town  of 
Flatlands  could  not  be  subjected  to  a  public 
easement  for  the  laying  of  a  sewer  system 
for  the  exclusive  use  of  the  residents  of  the 
neighboring  town  of  Flatbush.  There,  how- 
ever, there  were  two  distinct  municipalities, 
each  Independent  in  government  of  each  other, 
and  with  no  legal  community  of  interest.  The 
rule  there  applied  has  no  necessary  applica- 
tion where  there  is  but  one  munldpallty  and  a 
legal- community  of  interests.  It  is  a  familiar 
circumstance  that  relief  sewers  are  con- 
structed through  dty  streets  to  relieve  a 
situation  existing  in  a  locality  of  the  city  dis- 
tant from  the  greater  part  of  the  aewer. 
lUkewlse  water  mains  are  laid  thVougb  city 
streets  as  trunk  lines  to  increase  or  furnish 
a  supply  in  various  special  localities.  The 
right  to  lay  these  .sewers  and  water  mains 
under  the  urban  easement  seems  never  to 
have  been  questioned  heretofore  on  the  part 
of  any  owner  of  the  fee  of  the  streets  or 
highways  through  which  such  sewers  or 
water  mains  are  laid.  Therefore  we  think 
that  Black  Stump  road  should  be  deemed 
subject  to  urban  easements  for  the  benefit 
of  the  city  at  large,  or  any  locality  In  it 
requiring  such  use." 

This  doctrine  is  given  even  broader  appli- 
cation in  Massachusetts,  where  it  is  made 
applicable  to  the  whole  commonwealth,  upon 
the  theory  that  all  of  its  inhabitants  Mve 
equal  right  to  the  use  of  all  of  the  highways 
thereof,  whether  urban  or  suburban.  In 
Cheney  v.  Barker,  198  Mass.  356,  at  page 
363,  84  N.  E.  492,  at  page  494  (16  L.  B.  A. 
[N.  S.]  436),  dealing  with  the  quesUon  of  a 
gas  pipe  line,  conveying  gas  along  a  street 


of  a  town  to  another  town  for  the  exclosive 
service  of  the  latter,  being  an  additional  bar- 
den  upon  the  streets  of  the  former,  the  court, 
said:  "But  the  petitioners  claim  that  the 
pipe  line  under  the  statutes  In  question  dif- 
fers from  an  ordinary  gas  main,  because  it 
is  not  Intended  for  the  use  of  the  citizens  of 
Chelsea,  its  presence  is  not  and.  is  not  in- 
tended to  be  benefldal  to  the  abutting  and 
adjoining  property,  and  therefore,  as  tbey 
contend,  cannot  be  regarded  as  fairly  inci- 
dent to  the  public  use  of  the  highways  in 
the  community  in  which  they  are  located. 
♦  •  •  Our  roads  or  public  ways  are  es- 
tablished for  the  common  good  and  for  the 
use  and  benefit  of  all  the  inhabitants  of  the 
commonwealth.  Hodgdon  v.  Haverhill,  193 
Mlass.  406,  410  [79  N.  E.  830].  Prtace  v. 
Crocker,  166  Mass.  347  (44  N.  E.  446,  32  L 
B.  A.  610].  The  mere  t&ct  that  the  burden 
of  their  construction  and  maintenance  has 
to  a  large  extent  been  put  upon  the  cities 
and  towns  in  which  they  are  situated  gives 
to  those  dties  or  towns  or  to  their  inhabit- 
ants no  peculiar  privileges  in  such  ways." 

In  dealing  with  the  question  here  present- 
ed, we  desire  to  have  it  understood  that  our 
holding  Is  limited  to  the  particular  question 
here  Involved,  and  that  we  express  no  o(dn- 
ion  upon  the  question  of  telephone,  telegraph, 
or  other  electric  power  lines  unconnected 
with  street  railways,  being  an  additional 
burden;  nor  do  we  express  any  opinion  as  to 
when  permanent  structures  upon  highways 
generally  will  be  regarded  as  an  additional 
burden,  when  such  structures  do  not  aid 
travel  upon  highways.  We  are  here  only 
concerned  with  a  street  railway  and  elec- 
tridty  applied  thereto  as  its  motive  power 
through  a  power  line  located  upon  a  street 
other  than  those  upon  which  the  railway 
lines  run,  but  within  the  corporate  limits  of 
the  same  dty.  We  are  of  the  opinion  that 
all  of  the  streets  of  a  city  are,  In  a  sense, 
one  street,  or,  we  might  better  say,  one  sys- 
tem of  streets,  in  which  all  of  the  dtizens  of 
the  city  have  a  common  Interest,  so  far  as 
modes  of  travel  and  aids  thereto  are  con- 
cerned; and  that  the  public  have  a  right  to 
have  power  transmitted  over  any  of  the 
streets  of  a  city  to  aid  travel,  not  only  upon 
the  particular  streets  upon  which  such  power 
is  transmitted,  but  upon  any  other  street  of 
the  city.  Bespondent  having  valid  franchise 
rights  upon  Columbus  street  for  the  purpose 
of  maintaining  its  power  line  thereon,  it 
may  maintain  such  power  line  in  aid  of  the 
operation  of  its  street  car  lines  upoo  other 
streets  of  the  city. 

[2]  Some  suggestion  is  made  in  aK>ellants' 
brief,  though  we  are  not  able  to  see  that 
counsel  seriously  so  contends,  that  the  fact 
that  the  power  to  be  transmitted  over  re- 
spondent's proposed  power  line  is  to  be  used 
not  only  in  the  operation  of  its  street  rail- 
ways, but  also,  to  some  extent,  in  the  opera- 
tion of  its  suburban   railways,   impairs  Its 
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rights  here  claimed.  The  ase  of  the  power 
exclusively  In  the  operation  of  respondent's 
suburban  railways  might  present  a  question 
worthy  of  serious  consideration;  but  it  is 
not  claimed  here,  nor  Is  there  anything  in 
this  record  to  suggest  that  the  permanent 
occupancy  of  portions  of  Columbus  street  by 
this  proposed  power  line  would  be  any  dif- 
ferent In  extent  If  no  portion  of  the  power 
transmitted  along  such  line  were  used  in 
the  operation  of  respondent's  suburban  rail- 
way system.  We  have  seen  that  the  line  is 
to  be  constructed  and  used  principally  for 
the  operation  of  street  railways  within  the 
city.  We  conclude  that  the  fact  that  some 
of  the  power  is  to  be  used  in  the  operation 
of  Buburban  railways  does  not  lessen  re- 
spondent's right  to  maintain  the  power  line 
as  contemplated,  in  rlew  of  the  fact  that  the 
occupancy  of  the  street  would  apparently  be 
the  same  as  if  the  power  were  applied  only 
to  the  operation  of  the  street  railway. 

We  are  of  the  opinion  tliat  the  Judgment 
must  be  affirmed.    It  is  so  ordered. 

CROW.   C.    J.,   and   MORRIS,   FULLER- 
TON,  and  MOUNT,  JJ.,  concur. 


ALASKA  S.  S.  CO.  v.  PACIFIC  COAST 
GYPSUM   CO. 

(Supreme  Court  of  Washington.    Feb.  20, 1914.) 

1.  Tbial  (I  230*)— Instructions— NuMBEB. 

In  an  action  by  a  steamship  company  for 
indemnity  for  compeDsation  paid  to  injured  em- 
ployes by  reason  of  defendant's  alleged  negli- 
gence in  furnishing,  loading,  and  unloading  ap- 
paratus, the  giving  of  40  InBtructions  was  not 
objectionable  as  tending  to  confuse  the  jury  on 
the  issues  where  a  jury  of  fairly  intelligent  men 
would  not  be  likely  to  mistake  the  real  issues 
submitted. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  f  647;   Dec.  Dig.  $  230.*] 

2.  Tbial  (|  229*)— Repetition  of  Instruc- 
tions. 

The  fact  that  instructions  repeated  the 
same  rule  of  law  in  somewhat  different  language 
is  not  error,  unless  such  repetitions  were  of  such 
a  nature  as  to  emphasize  and  make  one  phase 
of  the  law  imduly  prominent,  to  the  apparent 
injury  of  one  of  tke  parties. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i  513;   Dec.  Dig.  {  229.*] 

3.  Tbial  (§  243*)— Contbadictobt  Instbuc- 

TIONB. 

In  an  action  based  on  negligence  a  group 
of  instructions  charging  plaintiff  with  absolute 
knowledge  of  an  open  and  apparent  defect  was 
not  contradictory  to  a  group  in  effect  stating 
that,  if  the  defect  was  not  so  open,  and  apparent 
as  to  charge  plaintiff  with  absolute  knowledge, 
it  must  appear  that  be  had  actual  knowledge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  664,  565;   Dec  Dig.  §  243.*] 

4.  Tbial  (|  242*)— Instbuctionb— Confubino 
Instbuctxons. 

In  an  action  based  on  negligence  instruc- 
tions employing  the  word  "knowledge"  without 
any   qualifying   word,   together  with   other  in- 


structions using  the  term  "actual  knowledge," 
were  not  objectionable  as  tending   to  confuse. 
[ESd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {|  669-678;    Dec.  Dig.  f  242.*J 

6.  Indevnitt  ((  16*)— Action— PERSONAL  In- 

JUBIES— I  nstbuctions. 

In  an  action  by  a  master  for  indemnity 
for  payments  to  employes  injured  by  nesligence 
for  which  defendant  was  primarily  liable,  in- 
structions that  notice  to  plaintiff's  foreman  or 
hatch  tender  of  the  dangerous  condition  of  the 
hook  prior  to  the  accident  would  be  notice  to 
plaintiff,  that  where  plaintiff  had  placed  its 
servants  in  charge  with  the  delegated  duty  to 
see  that  safe  appliances  were  furnished,  no- 
tice to  them  was  notice  to  plaintiff,  that  a  per- 
son is  charged  with  absolute  knowledge  of  an 
open  and  apparent  defect,  that,  if  the  appliance 
was  BO  obviously  defective  that  no  inspection 
was  necessary  to  discover  it,  plaintiff  should 
not  have  used  it  and  could  not  recover,  were 
not  objectionable  as  reducing  the  rule  of  "ac- 
tual knowledge"  to  constructive  knowledge. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  §S  36-40,  42-47;   Dec.  Dig.  {  15.*] 

6.  Pbincipal  and  Agent  ({  177*)— Servant's 
Knowledok  as  Masteb's  Knowledge. 

The  ordinary  rule  is  that  the  knowledge 
of  a  servant  concerning  matters  the  control  or 
supervision  of  which  has  been  delegated  to  him 
by  the  master  is  the  knowledge  of  the  master. 
[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  670^79;  Dec.  Dig.  | 
177.*] 

7.  Indemnity  (J  15*)— Instbuctionb  —  Mas- 
teb's Knowledge. 

In  an  action  for  indemnity  for  compensa- 
tion paid  by  plaintiff  to  iu  employes  for  inju- 
ries due  to-  defective  appliances  furnished  by 
defendant,  where  there  was  no  evidence  that 
such  employes  had  such  control  that  their 
knowledge  wonld  be  the  knowledge  of  the  plain- 
tiff, an  instruction  that  their  mere  knowledge 
that  the  hook  was  defective  was  not  the  knowl- 
edge of  plaintiff  was  proper. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent.  Dig.  {§  36-40,  42-47;  Dec.  Dig.  {  15.*] 

8.  Tbial  (8  296*)— Instbuctions— Construc- 
tion AS  A  Whole. 

In  an  action  by  a  steamship  company  for 
indemnity  for  compensation  paid  to  its  employes 
injured  by  defendant's  negligence  in  furnish- 
ing defective  loading  appliances,  where  the  de- 
fenses were  assumption  of  risk,  negligence  of 
fellow  servants,  and  negligence  of  plaintiff,  and 
where  defendant  had  sought  to  impress  such 
defenses  on  the  jury,  an  instruction  that,  if  the 
injuries  were  caused  proximately  by  such  de- 
fect, and  without  fault  on  the  part  of  the  in- 
jured employes,  by  an  assumed  risk,  by  neg- 
ligence of  fellow  servants  or  of  the  plaintiff, 
plaintiff  might  recover  was  not  objectionable  as 
entitling  plaintiff  to  recover,  even  though  the 
jury  should  tind  the  injury  was  occasioned  by 
an  assumed  risk,  negligence  of  fellow  servants, 
etc.,  but  would  be  understood  as  requiring  that 
to  sustain  a  verdict  for  plaintiff  the  jury  must 
find  that  the  injuries  were  not  occasioned  by 
fault  on  the  part  of  such  employes,  or  by  as- 
sumed risk  or  negligence  of  fellow  servants  or 
of  plaintiff,  especially  in  view  of  other  instruc- 
tions reiterating  the  law  to  that  effect. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  705-713,  715,  710,  718;  Dec.  Dig.  § 
296.*] 

9.  Tbial  (J  295*)— Instructions— Constbuc- 

TION. 

Slight  verbal  or  technical  inaccuracies  not 
calculated  to  mislead  the  jury  will  not  vitiate 
an  instruction,  if  the  court  can  clearly  see  from 
the  whole  charge  what  idea  was  intended  to  be 
conveyed,  and  that  it  must  have  been  understood 
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as  intended;  the  altimate  test  being  the  sense 
in  which  the  JU17,  as  ordinary  men,  would  nn- 
derstand  such  instructions  under  the  evidence 
and  the  circumstances  of  the  txia.1. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  It  708-717;    Dec.  DigTl  295.«] 

Department  2.  Appeal  from  Saperioi 
Court,  Pierce  County;  W.  O.  Cliapman,  Judge. 

Action  by  the  Alaska  Steamsbtip  Company 
against  the  Pacific  Coast  Gypsum  Company. 
Judgment  for  defendant,  and  the  plaintiff  ap- 
peals.   Affirmed. 

John  A.  Shackleford  and  Hayden,  Lang- 
borne  &  Metzger,  all  of  Tacoma,  for  appel- 
lant Bogle,  Graves,  Merrltt  &  Bogle,  of  Seat- 
tle, and  HufTer  &  Bayden,  of  Tacoma,  for  re- 
spondent. 

MORRIS,  J.  This  case  comes  to  this  court 
on  appeal  for  the  second  time.  On  the  first 
appeal,  which  vrtll  be  found  in  71  Wash.  359, 
128  Pac.  654,  we  held  the  granting  of  a  non- 
suit by  the  lower  court  was  erroneous,  and, 
reversing  the  Judgment,  sent  the  cause  back 
for  a  new  trial.  This  has  now  been  had,  re- 
sulting in  a  Judgment  for  the  steamship  com- 
pany, and  the  gypsum  company  appeals. 

The  errors  now  urged  are  based  wholly  on 
instructions  to  the  Jury.  It  will  not  be  neces- 
sary to  now  review  the  facts  in  the  case,  as 
they  will  be  found  clearly  stated  in  the  first 
opinion.  It  was  tbere  said.  In  remanding  the 
case,  that  it  should  be  submitted  to  the  Jury 
with  appropriate  Instructions  upon  the  ques- 
tions of  fact  discussed  In  the  opinion,  which 
were  (1)  the  Imowledge  of  the  steamship  com- 
pany of  the  defective  condition  of  the  trip- 
ping appliance  at  the  time  of  the  accident, 
and  (2)  that  it  knowingly  acquiesced  in  the 
use  of  a  dangerous  appliance.  Incidental  to 
these  main  points  were  other  questions,  such 
as  (1)  the  premature  dumping  of  the  tubs, 
due  to  the  worn  and  defective  condition  of 
the  tripping  appliance;  (2)  the  knowledge  of 
the  employes  of  the  steamship  company  as  to 
the  defective  and  dangerous  condition;  (3) 
the  character  of  the  defect  as  to  l)elng  open 
and  apparent  or  discoverable  by  Inspection; 
(4)  the  knowledge  of  the  defective  condition 
shown  on  previous  occasions  as  showing 
knowledge  and  acquiescence  at  the  time  of 
the  accident;  (5)  negligence  of  fellow  serv- 
ants; (6)  assumption  of  risk;  and  (7)  con- 
tributory negligence  of  the  injured  men.  En- 
deavoring to  liave  these  questions  submitted 
to  the  Jury  with  what  respective  counsel  con- 
caved to  l>e  proper  Instructions  many  re- 
quested instructions  were  prepared  and  sub- 
mitted to  the  court,  with  the  result  that  the 
court,  in  the  attempt  to  satisfy  counsel  In  the 
case,  and  leave  them  no  cause  for  complaint 
that  their  respective  contentions  were  not 
wholly  submitted,  read  40  instructions  to  the 
Jury. 

[1 , 2]  The  first  contention  of  appellant  is, 
in  effect,  that  these  long  and  numerous  in- 


structions confused  rather  than  enUghtened 
the  Jury  on  the  lasaes  submitted.  Tliat  the 
instructions  are  unnecessarily  long  and  con- 
tain much  repetition  mnst  l>e  admitted;  but 
it  does  not  follow  that  they  were  confusing 
and  misleading.  Nor  does  the  fact  of  repea^ 
ed  statements  of  the  same  rule  of  law  clothed 
in  somewhat  different  language  call  for  a 
reversal,  unless  the  repetitions  are  of  audi  a 
nature  as  to  empliasize  and  make  some  one 
phase  of  the  law  unduly  prominent,  to  the  ap- 
parent injury  of  one  of  the  parties.  Appel- 
lant does  not  so  contend.  Nor  can  it  be  said 
that,  because  the  InstructlonB  were  too 
lengthy  or  too  numerous,  the  Jury  was  con- 
fused or  misled.  We  do  not  beliere  it  was 
necessary  to  give  40  instructions  to  properly 
cover  the  law  of  this  case.  Tills  could  and 
should  have  been  done  in  less  than  half  that 
number.  But,  while  we  find  this  vice  In  the 
charge,  we  are  not  prepared  to  say  it  is  sufB- 
clent  to  reverse  the  Judgment  when,  as  was 
said  in  Cameron  v.  Union  Trunk  Line,  10 
Wash.  507,  39  Pac.  128,  "on  the  whole  we  can- 
not say  that  a  Jury  of  fairly  intelligent  men 
would  be  llk^  to  mistake  the  real  issues  to 
be  submitted  to  them." 

[3]  Appellant  next  picks  out  a  number  of 
instructions  and,  comparing  them,  claims  they 
are  at  variance,  and  are  contradictory.  In 
instructions  7,  17,  and  18  the  same  rule  is 
stated  In  slightly  different  language,  that  re- 
spondent could  not  recover  if  the  dangeroas 
and  defective  condition  of  the  tripping  appli- 
ance was  open,  apparent,  and  patent  In  in- 
struction 10  the  Jury  was  told  that  it  was  the 
duty  of  the  appellant  to  furnish  appliances 
that  Were  reasonably  safe;  that  the  respond- 
ent had  a  right  to  rely  upon  Its  doing  so,  and 
was  not  required  to  insi>ect  the  hook  for  de- 
fects; that,  if  respondent  knew  the  gear  was 
out  of  order,  and  had  reported  the  defect  to 
appellant  In  time  for  appellant  to  have  rem- 
edied the  defect,  it  was  appellant's  duty  to 
remedy  It  before  again  permitting  Its  use; 
that  respondent  had  a  right  to  rely  upon  ap- 
pellant performing  Its  duty  in  this  regard, 
unless  it  actually  knew  appellant  was  falling 
to  do  its  duty;  and  that  appellant  cannot  es- 
cape liability  by  showing  that  respondent 
could  have  discovered  the  'defect  by  an  ex- 
amination or  inspection  of  the  book.  Ibis  in- 
struction is  based  upon  a  contract  l)etween 
the  parties,  whereby  appellant  assumed  the 
duty  of  providing  proper  appliances  for  the 
unloading  of  the  steamers.  In  InstructioDs 
15,  22,  and  30  the  effect  of  the  charge  is  that 
it  would  take  actual  knowledge  of  the  defec- 
tive hook  at  the  time  of  the  accident  to  defeat 
recovery  by  respondent  Appellant  now  says 
that  Instructions  7,  17,  and  18  are  in  conflict 
with  10, 16,  22,  and  30,  in  that  whUe  in  the 
first  three  it  Is  said  recovery  will  be  defeated 
if  tjie  defect  is  open  and  apparent  in  the  last 
four  it  is  said  recovery  cannot  be  defeated, 
unless  respondent  had  actual  knowledge  of 
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the  defect  at  the  time  of  the  acddent  We 
Bee  no  conflict  between  these  isstmctions 
when  read  as  a  whole,  nnless  it  can  be  said 
there  Is  a  conflict  between  "absolnte  knowl- 
edge" and  "actoal  knowledge,"  for  In  Instcac- 
tlon  17,  which  la  one  of  the  instructtons  lay- 
ing down  the  rule  of  no  recoyery  from  an 
open  and  apparent  defect,  the  conrt  says  that 
such  a  defect  charges  appellant  with  "abso- 
lute knowledge"  of  that  condition.  Putting 
the  rule  of  the  three  Instmctlons  into  one, 
and  the  rule  of  the  other  four  into  another, 
the  Jury  is  told  that  (1)  respondmt  is  charge- 
able with  absolute  knowledge  of  an  open  and 
apparent  defect,  and  (2),  it  the  defect  is  not 
80  open  and  apparent  as  to  charge  respondent 
with  absolute  knowledge,  it  most  appear  that 
it  had  actual  knowledge.  We  see  no  conflict 
in  so  charging. 

[4]  We  are  next  referred  to  instructions  0, 
8,  9.  25,  and  27.  Each  of  these  instructions 
employs  the  word  "knowledge"  without  any 
qualifying  word.  We  can  find  nothing  to  con- 
fuse the  Jury  as  between  this  use  of  the  word 
"knowledge"  in  these  instructions  and  "actu- 
al knowledge"  as  used  In  instructions  10,  16, 
22,  and  30. 

[S]  It  is  next  said  that  in  instructtons  11, 
12, 17,  and  18  the  rule  of  "actual  knowled^" 
is  reduced  to  constmctiTe  knowledge.  No.  11 
charges  that  notice  to  respondent's  foreman 
or  hatch  tender,  prior  to  the  accident,  of  the 
dangerous  condition  of  the  hook  would  be 
notice  to  respondent.  No.  12  charges  that, 
where  respondent  had  placed  its  servants  in 
charge  of  the  work,  and  delegated  to  such 
serrants  the  duty  to  see  that  safe  appliances 
were  furnished,  notice  to  such  servants  is 
notice  to  respondent  17,  as  we  have  al- 
ready said,  charges  that  a  person  is  charged 
with  "absolute  knowledge"  of  an  open  and 
apparent  defect.  18  charges  that,  if  the  ap- 
pliance was  so  obviously  defective  that  no  In- 
spection was  necessary  to  discover  it,  re- 
spondent should  have  refrained  from  using  it, 
and  cannot  recover.  We  do  not  think  appel- 
lant's criticism  of  these  Instructions  can  be 
sustained.  The  first  two  of  these  instructions 
state  the  rule  that  knowledge  of  the  vice  prin- 
cipal is  knowledge  of  the  principal;  the  third 
and  fourth,  that  the  law  attributes  knowl- 
edge of  an  open  and  obvious  defect,  and  the 
use  knowingly  of  such  a  defective  and  dan- 
gerous Instrument  defeats  recovery.  These 
instmctlons  in  no  wise  difTer  from  those 
wherein  the  court  used  the  phrase  "actual 
knowledge."  To  have  actual  knowledge  of  a 
certain  condition  at  a  certain  time  means 
the  knowledge  must  be  possessed  at  that 
time;  not  that  it  must  have  been  obtained  or 
acquired  at  that  time.  A  man  knows  to-day 
what  he  learned  yesterday.  The  knowledge 
he  then  acquired  or  obtained  he  now  pos- 
sesses. What  a  man  knows  he  actually 
knows,  and  to  say  that  the  notice  or  knowl- 
edge of  a  vice  principal  is  notice  and  knowl- 
edge to  his  principal,  and  binds  bis  principal. 


is  laying  down  no  less  rule  than  to  say  the 
employer  is  only  bound  by  what  he  actually 
knows,  for  he  actually  knows  what  his  vice 
principal  knows  so  far  as  knowledge  fixes 
legal  responslblUty.  Nor  can  we  agree  with 
appeUant  that,  in  the  use  of  the  words  "actu- 
al knowledge  at  the  time  of  the  accident," 
the  Jury  understood  the  court  to  mean  the 
knowledge  must  have  been  actually  received 
the  day  of  the  accident,  as  distinguished  from 
knowledge  possessed  at  the  time  of  the  acd- 
dent, though  obtained  or  acquired  before. 
Neither  Is  there  a  distinction  in  the  instruc- 
tions between  actual  knowledge  of  a  defective 
condition  and  an  open  and  obvious  defective 
condition.  The  Jury  is  plainly  told  that  an 
open  and  obvious  defect  is  equivalent  to  ac- 
tual knowledge,  and  that  either  finding  will 
defeat  recovery. 

[I,  7]  Complaint  is  next  made  of  instruc- 
tion 13,  to  the  efTect  that  mere  knowledge  of 
the  workmen  in  the  ship  that  the  hook  was 
defective  was  no  notice  to  the  steamship  com- 
pany, and  the  knowledge  of  such  workmen 
did  not  constitute  knowledge  of  the  steam- 
ship company.  The  instruction  is  a  correct 
statement  of  the  law  as  applied  to  the  facts 
upon  which  it  is  predicated.  The  ordinary 
rule  is  that  the  knowledge  of  a  servant  con- 
cerning matters  the  control  or  supervision  of 
which  has  been  delegated  to  him  by  the  mas- 
ter is  the  knowledge  of  the  master.  There 
was  no  evidence  to  bring  the  workmen  re- 
ferred to  by  the  court  in  this  instruction 
within  this  rule. 

[I]  The  next  complaint  Is  to  instruction  30: 
"If  you  find  that  the  injuries  suffered  by 
Wright  and  Acheson  were  caused  proximate- 
ly by  a  defect  in  said  hook,  and  without  fault 
on  their  part,  or  by  an  assumed  risk  or  neg- 
ligence of  their  fellow  servants  or  the  plain- 
tiff, then  I  Instruct  you  that  the  plaintiff  in 
this  case  is  entitled  to  recover  the  full 
amount  paid." 

Appellant  contends  that  under  this  instruc- 
tion the  respondent  would  be  entitled  to  re- 
cover, even  though  the  Jury  should  find  the 
injury  to  Wright  and  Acheson  was  occasioned 
by  an  assumed  risk,  negligence  of  their  fel- 
low servants,  or  negligence  of  respondent.  It 
must  be  admitted  this  instruction  is  faulty 
in  its  language,  and  in  the  particulars  criti- 
cized is  vague  and  misleading.  If  it  stood 
alone,  and  was  the  only  instruction  upon  the 
points  It  seeks  to  cover,  its  faults  would  re- 
quire a  reversal  of  this  Judgment  When, 
however,  we  consider  the  issues  in  this  case 
and  the  contention  sought  to  be  forced  upon 
the  Jury  by  the  parties  litigant  we  believe 
the  Jury  would  disregard  the  reading  of  the 
instruction  as  contended  for  by  appellant 
and  would  catch  the  meaning  intended  to  be 
conveyed  by  the  court  The  defense  was  (1) 
assumption  of  risk  by  Wright  and  Acheson ; 
(2)  that  the  injury  was  caused  by  the  negli- 
gence of  the  fellow  servants;  (3)  negligence 
of  the  respondent     During  the  progress  of  t 
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the  trial  tbe  appellant  had  through  its  wit- 
nesses strenuously  sought  to  Impress  these 
contentions  upon  the  Jury.  We  may  safely 
assume  that,  in  bis  argument  to  the  Jury, 
counsel  for  appellant  made  it  dear  to  them 
that  it  reUed  upon  these  contentions  being 
sustained  by  facts,  and  if  so  sustained  that, 
under  the  instructions  of  tbe  court,  respond- 
ent could  not  recover.  Tbe  Jury,  It  seems  to 
us,  could  not  have  been  misled  on  these 
points,  but  went  to  the  Jury  room  wltb  a  full 
and  complete  understanding  that  respondent 
could  not  recover  if  tbe  injuries  to  Wright 
and  Acheson  were  occasioned  by  an  assumed 
risk,  negligence  of  their  fellow  servants,  or 
negligence  of  respondent,  and  that  they  un- 
derstood tbe  evident  intent  of  the  court  in 
giving  this  instruction  to  be  that,  to  sustain 
a  verdict  for  respondent,  they  must  find  the 
Injuries  to  Wright  and  Acheson  were  occa- 
sioned by  no  (1)  fault  on  their  part,  (2)  as- 
sumed risk,  (3)  negligence  of  fellow  servants, 
or  (4)  negligence  of  respondent.  The  court 
plainly  so  Instructs  them  in  other  instruc- 
tions, and  calls  particular  attention  to  such 
issues.  In  instruction  4  the  Jury  is  told,  to 
sustain  a  verdict  for  plaintiff,  it  must  find 
Wright  and  Acheson  "were  injured  without 
fault  on  their  part,  or  without  their  assum- 
ing the  risks  of  the  work,  or  without  the 
fault  of  their  co-workers  or  of  the  plaintltt." 
In  instruction  24  the  Jury  is  told  that,  in 
order  to  find  for  plaintiff.  It  must  be  found 
that  Wright  was  not  injured  by  "a  danger 
ordinarily  incident  to  the  work  of  which  he 
had  actual  knowledge,  and  assumed  tbe  risk, 
or  by  negligence  of  one  of  his  co-workers." 
Instruction  25  says,  "to  sustain  a  verdict  for 
plaintiff,  it  must  be  found  that  plaintiff  was 
not  negligent,  and  had  no  knowledge  that  the 
hook  was  defective."  Many  other  instruc- 
tions referred  to  the  negligence  of  respondent 
and  its  knowledge  of  tbe  defective  hook  as 
defeating  its  recovery.  Instruction  27  says 
negligence  of  a  fellow  servant  would  defeat 
recovery;  likewise,  that,  if  the  danger  was 
known  and  appreciated,  it  would  defeat  re- 
covery. Instruction  28  says  injury  from  a 
danger  incident  to  the  work  of  which  Wright 
and  Acheson  had  knowledge,  from  an  assum- 
ed risk  or  negligence  of  fellow  servants, 
would  defeat  recovery.  These  rules  are  stat- 
ed again  and  again  to  the  Jury,  and  we  cannot 
believe  with  such  a  reiteration  the  faulty  lan- 
guage of  instruction  30  either  misled  or  con- 
fused them.  Rather  do  we  believe  that  at 
all  times  it  was  understood  that  respondent 
could  not  recover  If  tbe  injuries  of  Wright 
and  Acheson  were  caused  by  their  own  fault, 
from  an  assumed  risk,  from  the  negligence  of 
fellow  servants,  or  from  the  negligence  of 
respondent.    It  seems  to  as,  therefore,  unrea- 


sonable to  assume  that,  with  an  understand- 
ing of  the  issues,  with  the  number  of  instruc- 
tions putting  the  issues  and  the  law  clearly 
before  them,  tbe  Jurors  understood  instmc- 
tlon  30  as  appellant  contends.  To  so  believe 
would  be  to  conclude  that  the  Jurors  disre- 
garded the  issues,  the  plain  rules  of  law  oft 
repeated  to  them  by  the  court,  and  seized  up- 
on this  faulty  instruction  as  the  one  to  guide 
them  in  their  deliberations.  Admitting,  as 
we  most,  the  instruction  is  susceptible  of  tbe 
interpretation  urged  by  appellant,  we  think, 
for  tbe  reasons  we  have  given,  and  in  reli- 
ance upon  the  role  we  have  so  oft  repeated, 
that,  though  an  Instruction  to  tbe  Jury  may 
be  technically  erroneous,  yet,  when  the  in- 
structions as  a  whole  fairly  and  clearly  state 
the  law,  and  it  is  improbable  tbat  the  Jury 
was  misled  by  tbe  technical  error,  tbe  error 
should  be  disregarded.  Cheichl  v.  N.  P.  By. 
Co.,  66  Wash.  36,  118  Pac.  916 ;  WUes  v.  X. 
P.  Ry.  Co.,  66  Wash.  337,  119  Paa  810. 

[I]  Such  is  not  only  our  holding,  but  it  is 
the  general  rule  that  slight  verbal  or  techni- 
cal inaccuracies,  not  calculated  to  mislead  tbe 
Jury,  will  not  vitiate  the  instruction,  if  the 
court  can  clearly  see  when  the  whole  charge 
Is  taken  together  what  tbe  idea  was  which 
was  intended  to  be  conveyed,  and  that  it 
must  have  been  so  understood  as  intended: 
the  ultimate  test  of  tbe  soundness  of  instnic- 
tlons  b^ng,  not  what  the  ingenuity  of  coun- 
sel can  at  leisure  work  out  the  InstructloDS 
to  mean,  bat  how  and  in  what  sense  under 
tbe  evidence  before  them  and  tbe  circiun- 
stances  of  the  trial  would  ordinary  men  and 
Jurors  understand  the  instruction.  38  Cyc. 
1595-1598. 

Thus  the  use  of  "plaintiff"  for  "d^endant" 
(National  Enameling  Co.  v.  McCorkle,  219  111. 
557,  76  N.  K.  843),  of  "or"  for  "and"  (atizens' 
Gas  Light  Co.  V.  O'Brien,  118  lU.  174,  8  N.  E. 
310),  "with"  for  "without"  (Foote  v.  Brown, 
81  Conn.  218,  70  Atl.  699),  omission  of  the  - 
word  "not"  (Missouri,  K.  ft  T.  Ry.  Co.  v. 
Redus,  66  Tex.  Civ.  App.  205,  118  S.  W.  208). 
"yes"  instead  of  "no"  (In  re  Spencer,  96  Cal. 
448,  31  Pac.  453),  "influenced"  for  "unin- 
fluenced" (Anderson  v.  Anderson,  128  Ind. 
254,  27  N.  B.  724),  have  all  been  held  to  be 
insutUdent  for  reversal,  upon  the  ground 
that,  under  the  issues  of  the  case  and  tbe 
language  of  other  instructions,  it  was  im- 
probable that  the  Jury  could  have  been  mis- 
led. Many  other  like  cases  have  been  review- 
ed and  might  be  cited  ;  but  tbe  above  will  be 
sufficient  to  Illustrate  the  rule. 

The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  FDIiIiERTON,  MOUNT, 
and  PARKER,  JJ.,  concur. 
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SMITH  et  aL  t.  KES^  LUMBER  CO.  et  al. 

(Supreme  Court  of  Washington.    Feb.  21,  1914.) 

Guardian  and  Ward  (8  146*)— Accountino 
—  conspibaot  —  cobpobate  stock  —  evi- 
DENCE. 

In  an  action  against  a  guardian  and  others 
for  an  accounting  wherein  there  was  made  a 
charge  of  conspiracy  to  defraud  the  wards  of 
corporate  stock  belonging  to  their  father's  es- 
tate, evidence  held  to  support  a  finding  that 
the  wards  bad  received  more  than  the  amount 
due  them  from  the  estate. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward.  Cent  Dig.  i|  489-496;  Dec.  Dig. 
S  146.»] 

Department  2.  Appeal  from  Superior 
Cpurt,  King  County;    Everett  Smith,  Judge. 

Action  by  George  F.  Smith  and  others 
against  tbe  Kent  Lumber  Company  and  oth- 
ers. Judgment  for  defendants,  and  plain- 
tiffs appeal.    Affirmed. 

Edward  Judd,  of  Seattle,  for  appellants. 
John  6.  Barnes  and  Mllo  A.  Root,  both  of 
Seattle,  for  respondents. 

MORRIS,  J.  Appellants  sought  in  this  ac- 
tion to  obtain  an  accounting  of  all  the  af- 
fairs of  the  respondent  lumber  company  from 
the  time  of  the  death  of  their  father  and 
husband,  George  A.  Smith,  in  October,  1898, 
alleging  that,  at  the  time  of  his  death,  George 
A.  Smith  was  the  owner  of  ten  shares  of  the 
capital  stock  of  the  lumber  company,  of  the 
par  value  of  $100  per  share;  that  at  such 
time  the  lumber  company  was  possessed  of  a 
valuable  milling  property  and  various  lands 
and  timber  rights  of  great  value;  and  that 
upon  the  death  of  George  A.  Smith  the  re- 
spondents other  than  the  lumber  company, 
who  were  the  father  and  brothers  of  George 
A.  Smith,  entered  Into  a  conspiracy  to  de- 
prive the  appellants  of  the  interest  of  George 
A.  Smith  In  the  lumber  company,  and  have 
successfully  carried  out  such  conspiracy. 
The  complaint  then  recites  the  appointment 
of  respondent  Albert  E.  Smith  as  guardian  of 
the  children  of  bis  brother  George,  and  his 
failure  to  render  any  account  until  April, 
1912,  in  which  account  it  was  falsely  stated 
that  full  settlement  had  been  made  with  his 
wards.  Other  allegations  follow,  alleging 
fraud  as  to  the  widow.  Each  of  the  respond- 
ents made  answer  to  the  complaint,  and,  the 
cause  coming  on  to  be  heard,  the  lower  court 
found  against  appellants,  and  they  have  ap- 
pealed. 

There  was  no  evidence  on  the  part  of  the 
appellants  that  supported  the  charge  of  con- 
spiracy made  in  the  complaint,  or  the  alle- 
gations of  valne  of  the  Kent  Lumber  Ccnn- 
pany  and  Its  holdings  at  the  time  of  the 
death  of  George  A.  Smith.  On  the  contrary, 
It  is  shown  that  the  lumber  company,  which 
was  practically  the  Smith  family  Incorporat- 
ed, was  then  insolvent ;  its  lands  mortgaged, 
and  subseqnently  lost  on  foreclosure;  the 
mill  Itself  was  bnmed  down.    And  we  can 


find  no  evidence  that  would  justify  iu  in  find- 
ing that,  at  the  time  George  A.  Smith  died, 
the  shares  of  stock  then  standing  In  his  name 
were  of  any  value.  In  fact,  it  might  be  said 
the  corporation  was  abandoned  prior  to  his 
death.  Albert  E.  Smith,  who  has  at  all  times 
been  the  main  business  head  of  the  lumber 
company  and  director  of  its  activities,  had 
gone  to  Alaska  seeking  to  retrieve  his  for- 
tunes, and  George  A.  Smith  had  virtually 
left  the  company,  which  was  then  Indebted 
to  him  in  the  sum  of  $1,100;  and  not  being 
able  to  obtain  any  payment  for  this  Indebt- 
edness, he,  on  behalf  of  the  company,  exe- 
cuted to  himself  a  note  for  $600  and  took 
Ave  shares  of  stock  for  the  remaining  $300, 
and  went  east  on  a  visit.  Albert  E.  Smith 
made  some  money  In  Alaska  and,  returning 
after  the  death  of  his  brother  George,  again 
embarked  in  the  lumber  business  with  his 
father  and  remaining  brother,  under  the  old 
Incorporation.  This  business  has  been  fairly 
successful.  At  the  time  George  A.  Smith 
died,  he  had  practically  nothing.  The  ex- 
penses of  his  last  sickness,  together  with  the 
funeral  exi>enses,  were  paid  by  his  father. 
Arrangements  were  then  entered  into  with 
the  widow  for  the  care  and  support  of  her- 
self and  the  three  minor  children,  under 
which  the  father  and  two  brothers  paid  the 
debts  of  George  A.  Smith,  and  conveyed  to 
the  widow  a  small  tract  of  land  across  the 
street  from  the  lands  then  occupied  by  the 
house  in  which  she  was  living,  and  which 
was  included  in  the  description  covered  by 
the  mortgage  subsequently  foreclosed.  The 
father  and  brothers  paid  the  cost;  of  remov- 
ing the  house  from  the  old  to  the  new  loca- 
tion across' the  street,  and  from  the  time  of 
George  A.  Smith's  death  In  October,  1898, 
until  June,  1005,  they  expended  and  paid  for 
the  benefit  of  the  widow  and  the  three  chil- 
dren the  sum  of  $2,906.38.  The  widow  re- 
married in  1903,  at  which  time  she  assigned 
five  shares  of  the  stock,  standing  In  the  name 
of  George  A.  Smith  at  the  time  of  his  death, 
to  her  brother-in-law  Ziba  Tj.  Smith.  There 
can  be  no  doubt,  at  the  time  this  assignment 
was  made,  but  that  the  widow  understood 
that  the  father  a|id  two  brothers,  in  contrib- 
uting as  they  had  to  the  8Ui^)ort  of  herself 
and  the  three  children,  had  more  than  paid 
any  valne  the  stock  might  have  had,  and  that 
she  made  the  assignment  in  full  realization 
of  this  fact  When  the  widow  was  remar- 
ried, it  seems  to  have  been  agreed  that  Al- 
bert E.  Smith  should  act  as  guardian  for 
the  three  children,  and  he  was  appointed  as 
such,  and  thereafter  paid  to  the  widow 
$13.S0  a  month  for  the  sni^ort  of  the  two 
girls  and  $15  a  month  for  the  support  of  the 
boy.  These  payments  aggregated  'api)roxl- 
mately  $3,000  and  the  lower  court  has  found 
that  they  more  than  equaled  the  value  of 
the  remaining  five  shares  of  stock,  and  that 
it  was  understood  that,  when  the  minors  sev- 
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erally  reached  their  majority,  they  would  as- 
sign their  interest  in  these  five  sliares  to 
their  ancle  Albert.  Under  this  understand- 
ing, as  before  said,  Albert  paid  for  the  use 
and  benefit  of  these  three  children  approxi- 
mately $3,000.  The  son  attained  his  majori- 
ty in  November,  1909,  and  shortly  thereafter 
he  received  from  his  uncle  an  itemized  state- 
ment of  the  moneys  paid  out  in  his  behalf, 
with  an  offer  of  $300  additional  for  a  tran»- 
fer  of  his  Interest  in  the  five  shares.  This 
offer  was  accepted  by  the  son,  after  he  had 
made  some  investigation  into  the  affairs  of 
the  lumber  company  and  the  value  of  its 
stock.  When  the  oldest  daughter  came  of 
age  she  desired  to  make  the  same  arrange- 
ment with  her  uncle  as  had  been  made  by 
her  brother,  and  likewise  transferred  her  in- 
terest in  the  five  shares  to  her  uncle  for  a 
like  sum.  The  youngest  daughter  desired  to 
get  married  before  she  became  of  age,  and 
together  with  her  mother  requested  the  un- 
cle to  make  the  same  payment  to  her  as  had 
been  made  to  her  brother  and  sister,  agree- 
ing that  she  would  when  she  became  of  age 
make  a  like  transfer  of  her  interest  in  the 
five  shares.  The  uncle  accepted  this  offer 
and  paid  her  at  the  time  |160,  and  subse- 
quent to  her  marriage  offered  to  pay  the  re- 
maining $1S0,  which  payment  together  with 
the  transfer  of  the  stodE  was  refused.  In 
April,  1912,  a  decree  was  entered  In  the 
guardianship  proceedings,  approving  the  ac- 
count of  Albert  B.  Smith  as  guardian  for  the 
three  minora  and  transferring  to  him  the 
one-third  interest  in  the  five  shares  of  stock 
represented  by  the  Interest  of  the  youngest 
daughter,  in  full  settlement  of  the  moneys 
paid  out  by  the  guardian  for  her  support 
during  her  minority. 

From  these  facts  the  lower  court  has  con- 
cluded that  the  complaint  should  be  dismiss- 
ed, with  which  conclusion  we  concur.  It  is 
plain  that  the  appellants  have  received  more 
than  full  value  for  the  estate  left  by  George 
A.  Smith,  and  that  they  have  nothing  to 
complain  of  in  the  treatment  th^  have  re- 
ceived from  the  respondents. 

The  judgment' is  affirmed. 

CROW,  C.  J.,  and  PARKER,  FULLER- 
TON,  and  MOUNT,  JJ.,  concur. 


STROM  T.  TOKIiAS  et  ox. 

Supreme  Court  of  Washington.    Feb.  20, 1914.) 

1.   CONTINUANCB     (I    22*)— ABSENCE    OF    PAR- 
TIES—ABUSB  OF  Discretion. 

Where  an  affidavit  showed  that  defendants 
were  husband  and  wife,  that  the  wife  was  ill, 
and  had  left  the  state  on  the  advice  of  a  physi- 
cian, who  made  affidavit  to  that  effect,  that  her 
husband  went  with  her,  that  they  were  the  only 
witnesses  for  defendants,  the  court  abused  its 
discretion  in  not  granting  a  continuance  for  the 
tailing  of  depositions. 

[Kd.  Note. — For  other  cases,  see  Continuance, 
Cent.  Diif.  SS  58-67  ;  Dec.  Dijt.  {  22.*] 


2.  Husband  and  Wmt  (i  268*)  —  Expenses 

—Joint  LiIabilitt. 

If  a  wife  takes  possession  of  a  house,  and 
the  husband  and  wife  both  occupy  it,  the  law 
would  raise  a  promise  upon  the  part  of  twth 
of  them  to  pay  the  reasonable  rental  value,  an- 
der  Rem.  &  Bal.  Code,  {  5931,  providing  that 
they  are  jointly  and  severally  liable  for  the  ex- 
penses of  the  family. 

[Ed.  Note.— For  other  eases,  see  Hnsband  and 
Wife,  Cent  Die.  H  953-967;  DecJ  Dig.  f  268.*] 

Department  t.  Appeal  from  Superior 
Court,  Spokane  County;  H.  Li.  Kennan, 
Judge. 

Action  by  Richard  E.  Strom  against  Nathan 
Toklas  and  wife.  Judgmoit  for  plaintiff,  and 
defendants  appeaL     Reversed. 

Wakefield  4  Witherspoon,  of  Spokane,  for 
appellants.  Severin  Iverson,  of  Spokane,  for 
respondent 

GOSE,  J.  This  Is  an  action  to  recover  un- 
paid rent  There  was  a  verdict  and  Jndg- 
ment  in  favor  of  the  plaintiff  against  the  de- 
fendants Toklas  and  wtfel  They  have  ap- 
pealed. 

The  record  discloses  the  following  facts: 
On  the  4th  day  of  January,  1912,  the  re- 
spondent commenced  an  action  against  Har- 
ry Broh  and  Vera  T.  Broh,  his  wife,  to  re- 
cover unpaid  rent  upon  a  dwelling  house 
under  the  terms  of  a  written  lease  executed 
by  the  respondent  to  the  Brohs.  The  lease 
provides  that  the  re^wndent  shall  have  "a 
valid  and  first  llm  upon  any  and  all  goods, 
chattels,  or  other  property  belonging"  to  tlw 
Broils  as  security  for  the  payment  of  the 
rmt,  and  that  the  Brohs  waive  their  rights 
to  any  exemptions  they  may  have  under  the 
laws  of  the  state.  The  prayer  was  for  a 
money  Judgment  tor  the  unpaid  rent,  costs, 
attorney's  fees,  and  that  the  Judgment  be 
decreed  to  he  a  prior  lien  "in  and  upon  the 
furniture  and  household  goods  of  the  de- 
fendants" in  accordance  with  the  stipula- 
tions in  the  lease.  On  March  16th  following 
an  amended  complaint  was  filed,  adding  the 
appellants  Toklas  as  parties  defendant.  In 
this  complaint  it  is  alleged  that  the  respond- 
ent rented  the  premises  to  the  four  named 
defendants  at  an  agreed  monthly  rental,  that 
they  used  and  occupied  the  premises  for  a 
stated  period,  and  that  they  defaulted  in  the 
payment  of  the  rent,  and  a  money  Judgment 
was  prayed  against  all  the  defendants.  On 
December  11,  1912,  the  respondent  filed  a  sec- 
ond amended  complaint  against  the  four  de- 
fendants. In  this  complaint  it  is  alleged  that 
the  defendants  Mrs.  Nathan  Toklas  and  Vera 
T.  Broh  represented  to  the  respondent  that 
they  desired  the  dwelling  house;  that  the  de 
fendants  Broh  and  wife  had  all  the  neces- 
sary furniture  to  furnish  the  dwelling;  that 
all  the  furniture  and  fixtures  to  be  moved 
into  the  dwelling  belonged  to  the  Brohs,  and 
that  they  desired  a  lease  in  the  name  of  tlie 
Brohs  for  the  purpose  of  giving  the  respond- 
ent security  for  the  payment  of  the  rent  ap- 
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on  the  famiture  and  flztnres  to  be  moved 
Into  the  house;  that  snch  representations 
as  to  the  ownership  of  the  farnltnre  And 
fixtures  were  false,  and  mkde  for  the  purpose 
of  deceiving  the  respondent  ont  of  liis  rent, 
and  to  induce  lilm  to  execute  a  lease  to  de- 
fendants Broh  "when  Nathan  Toklas  and 
Mrs.  Nathan  Toklas  were  the  real  renters 
of  said  dwelling,  and  for  the  purpose  of 
giving  the  defendants  Natlian  Toklas  and 
Mrs.  Nathan  Toklas  an  opportunity  to  take 
possession  of  said  dwelling  and  occupy  the 
same,  •  •  •  without  paying  any  rent 
for  the  said  premises,  and  that  the  said  Mrs. 
Nathan  Toklas  and  Vera  T.  Broh  then  and 
there  •  •  •  knew  that  all  of  said  repre- 
sentations •  •  •  were  false  and  fraudu- 
lent, and  made  for  the  purpose  of  deceiving 
this  plaintifT;"  that  all  the  furniture  and 
fixtures  represented  by  them  to  belong  to 
the  Brohs  were  the  property  of  the  appel- 
lants Toklas;  that  the  respondent,  relying 
upon  these  representations,  signed  a  purport- 
ed lease  of  the  premises  with  the  Brohs.  It 
is  farther  alleged  that  on  the  3d  of  May, 
1910,  the  appellants  Toklas  got  the  keys  to 
the  dwelling,  took  possession  thereof,  "moved 
all  their  furniture  and  fixtures  into  said 
dwelling,"  and  that  they,  the  appellants  Tok- 
las, continued  to  occupy  and  remain  in  pos- 
session of  the  dwelling  from  that  date  to 
ahout  the  19th  day  of  January,  1912;  that 
the  Brohs  did  not  take  possession  of  the 
premises  under  the  lease,  or  move  any  fur- 
niture or  fixtures  into  it;  that  the  appellants 
Toklas,  on  the  19th  day  of  Januar}',  1912, 
surrendered  the  possession  of  the  premises  to 
the  respondent;  and  that  the  reasonable  ren- 
tal value  of  the  premises  was  $56  per  month. 
The  prayer  is  for  a  money  judgment  against 
the  four  defendants.  The  appellants  Toklas 
answered  separately,  and  put  in  issue  all 
the  material  allegations  of  the  second 
amended  complaint  in  so  far  as  it  sought  to 
charge  them  with  fraud  or  liability  for  rent 
They  allege  afilrmatively  that  the  lease  be- 
tween the  respondent  and  the  Brohs  was  en- 
tered into  with  full  knowledge  on  the  part 
of  the  respondent  that  he  was  leasing  lue 
property  to  the  Brohs;  that  the  appellants 
boarded  with  the  Brohs,  and  moved  their 
furniture  into  the  house;  that  the  respondent 
at  the  time  of  executing  the  lease  knew  that 
the  appellants  were  to  board  with  the  Brohs, 
'  and  that  they  would  use  and  occupy  a  por- 
tion of  the  leased  premises;  and  that  the 
appellants  were  not  under  any  circumstances 
to  become  liable  for  the  rent  The  reply  tra- 
versed the  new  matter  in  the  answer. 

[1]  On  January  10, 1913,  the  cause  was  set 
for  trial  on  February  10,  following.  On  Feb- 
ruary 7th  the  appellants  gave  notice  that  they 
would  move  for  a  continuance  on  February 
10th.  Tills  motion  was  supported  by  the 
aflidavits  of  Dr.  Witter,  the  family  physician 
of  the  appellants,  and  of  Mr.  Witherspoon, 
one  of  counsel  for  the  appellants.  The  sub- 
stance of  the  former  affidavit  is  that  the  ap- 
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pellant  Mrs.  Toklas  was  In  delicate  health; 
that  it  would  be  Impossible  for  her  to  at-  ,. 
tend  court  if  she  were  in  Spokane;  that  he 
advised  her  to  go  to  California  for  the  bene- 
fit of  her  health ;  that  a  change  to  a  warmer 
climate  was  indispensable  to  the  restoration 
of  her  health  to  its  normal  condition ;  that 
on  the  Ist  day  of  February,  1913,  upon  his 
advice,  she  left  Spokane,  and  went  to  Cali- 
fornia; that  her  condition  required  that 
she  have  an  attendant  upon  her  Journey; 
and  that  there  was  no  other  person  or  mem- 
ber of  her  family  excepting  her  husband  to 
accompany  her.  The  affidavit  of  Mr.  Wither- 
spoon is  to  the  same  effect.  He  adds  that, 
"Were  she  in  the  city  of  Spokane  at  present 
or  on  the  10th  day  of  February,  1913,  it 
would  be  absolutely  Impossible  for  Mrs. 
Toklas  to  appear  in  court  in  her  own  behalf, 
or  submit  to  any  questioning  or  ordeal  which 
might  excite  her,  or  have  any  effect  upon 
her  nervous  condition."  There  were  no  coun- 
ter affidavits,  and  upon  tMs  showing  the  ap- 
plication for  the  continuance  was  denied. 
Thereupon  counsel  for  the  aiqpellants  served 
notice  upon  the  respondent  and  his  counsel 
that  they  would  renew  their  application  for 
a  continuance  "for  a  time  sufficient  to  enable 
them  to  take  the  deposition  of  Mrs.  Nathan 
Toklas,"  who  was  then  in  the  city  of  Sau 
E^anclsco,  upon  the  affidavits  to  which  we 
have  referred,  and  npon  the  affidavit  of  Mr. 
Shaw.  The  latter  affidavit  alleges  that  Vera 
T.  Broh  and  Mrs.  Toklas  were  material  wit- 
nesses for  the  appellants;  tliat  at  the  time 
of  making  of  the  contract  or  lease  no  one  • 
was  present  except  Mrs.  Toklas  and  Mrs. 
Broh;  that  it  was  absolutely  necessary  that 
the  cause  be  continued  to  enable  counsel  to 
take  their  depositions  in  the  dty  of  San 
Francisco:  that,  without  their  presence  or 
depositions,  they  could  not  proceed  to  trial: 
that  there  w&ee  no  other  persons  who  had 
any  knowledge  of  the  facts  or  circumstances 
attending  the  making  of  the  lease;  that  at  the 
time  of  the  execution  of  the  lease  it  was 
agreed  between  the  respondent  and  Mrs.  Broh 
that  the  property  was  being  leased  to  the 
Brohs,  and  that  a  part  of  the  furniture  to  be 
moved  into  the  house  belonged  to  the  appel- 
lants; that  Mrs.  Broh  stated  to  the  respond- 
ent that  she  and  her  husband  were  renting 
the  property,  and  that  the  appellants  were  to 
live  and  board  with  them.  The  Brohs  re- 
mained in  the  dwelling  until  January  1, 1912, 
when  they  went  to  and  have  since  remained 
in  the  state  of  California.  The  appellant 
Mrs.  Toklas,  on  the  advice  of  her  physician, 
left  the  city  of  Spokane  for  San  Francisco  on 
the  1st  day  of  February,  1913.  The  second 
application  was  heard  and  denied  on  the 
13th  day  of  February,  and  the  cause  proceed- 
ed to  trial  to  a  Jary,  with  the  result  first 
stated. 

We  think  upon  the  second  showing  the 
continuance  should  have  been  granted.  Hill 
V.  Hill,  42  Wash.  250,  84  Pac.  829;  Tray  nor  v. 
White,  44  Wash.  560,  87  Paa  828;   JafCe  t. 
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Lillenthal,  101  CaL  176,  35  Pac.  636;  Mc- 
Maban  v.  Norick,  12  Okl.  125,  68  Pac.  1047; 
Scott  y.  Whipple,  116  Oa.  211,  42  S.  B.  619. 
It  Is  true,  as  argued  by  tbe  respondent,  that 
the  granting  or  denying  of  an  application  for 
a  continuance  rests  in  the  sound  discretion 
of  the  trial  court  It  is  not  to  be  overlooked, 
howeyer,  that,  where  an  application  Is  made 
for  a  continuance  on  the  ground  of  the  ab- 
sence of  a  party  to  an  action  who  Is  also  a 
material  witness  in  the  trial  of  the  cause, 
the  application  stands  upon  a  different  foot- 
ing from  an  application  based  upon  the  ab- 
sence of  witnesses  who  are  not  parties.  The 
cases  cited  support  this  view.  As  the  court 
remarked  in  Jaffe  v.  Lillenthal,  it  seldom 
happens  that  a  trial  can  be  properly  had  in 
the  absence  of  the  parties  to  the  action, 
where  the  case  is  to  be  tried  upon  oral  tes- 
timony. It  cannot  be  doubted  that  It  Is  the 
right  of  the  parties  to  the  action  to  be  pres- 
ent at  the  trial  of  their  case.  As  the  Cali- 
fornia court  observed,  tills  right  may,  of 
course,  be  waived,  and  should  be  held  to  be 
waived  where  the  absence  of  the  party  is 
voluntary,  and  under  circumstances  "which 
ought  not  to  Induce  a  reasonable  man  having 
a  due  regard  for  the  rights  and  Interests  of 
others  and  of  the  public  •  •  •  to  absent 
himself."  The  object  of  all  litigation  is  to 
do  Justice  between  the  parties.  This  could 
not  be  done  in  the  case  at  bar.  The  record 
itself,  aside  from  the  affidavits  supporting 
the  application  for  a  continuance,  shows  that 
Mrs.  Broh  end  Mrs.  Toklas  were  the  parties 
charged  with  making  the  contract,  and  charg- 
ed with  making  the  false  representations.  It 
is  obvious,  therefore,  that  the  presence  of 
one  or  botii  of  these  witnesses  or  their  dep- 
ositions was  essential  to  the  trial  of  the  case. 
Without  their  presence,  and  without  the  dep- 
ositions of  one  or  both  of  them,  the  trial 
amounted  to  littte  more  than  a  Judgment  by 
default. 

The  only  case  cited  by  the  respondent 
which  is  at  all  in  point  is  Puget  Sound,  etc. 
Depot  T.  Brown  Alaska  C!o.,  42  Wash.  681, 
85  Pac.  671.  In  that  case  a  continuance  was 
sought  upon  the  ground  that  the  presldert 
and  principal  stockholder  in  the  appellant 
companies  was  then  confined  to  his  home  in 
the  dty  of  New  York  by  illness,  and  was  un- 
able to  come  to  Seattle  to  attend  the  trial. 
The  order  denying  the  continuance  was  af- 
firmed;   the  court  saying:    "In  view  of  the 


fact  that  this  action  had  been  pending  for 
many  months,  that  two  or  more  continuances 
had  been  granted  on  the  request  of  the  ap- 
pellants, and  that  {hey  had  been  notified  by 
the  trial  court  that  the  bearing  would  cer- 
tainly be  proceeded  with  at  tbe  date  to  wMcb 
it  was  last  continued,  and  In  the  light  of  ell 
the  facts  shown  by  the  record  before  us,  we 
are  unable  to  say  that  the  trial  court  abased 
its  discretion." 

It  is  argued  that  the  appellants  might  have 
taken  the  deposition  of  Mrs.  Toklas  before 
she  left  the  state.  This  may  be  true.  It  is 
apparent,  however,  that  at  that  time  ber 
counsel  believed  that  his  application  for  a 
continuance  for  a  reasonable  time  for  her  to 
return  and  be  present  at  the  trial  would  be 
granted.  In  view  of  the  frequent  changes  in 
the  complaints  and  upon  the  whole  record, 
it  cannot  be  said  that  counsel  for  the  appel- 
lants failed  to  exercise  reasonable  diligence. 
We  think  the  learned  trial  court  abused  its 
discretion  in  denying  the  second  application. 

A  Joint  Judgment  was  entered  against  tbe 
appellants.  It  is  argued  that  it  should  bave 
been  a  Judgment  against  the  community  only. 
Our  statute  (Rem.  &  Bal.  Code,  {  5931)  pro- 
vides that  the  expenses  of  the  family  are 
chargeable  upon  the  property  of  both  hus- 
band and  wife,  or  either  of  them,  and  tbat 
in  relation  thereto  they  may  be  sued  Jointly 
or  separately. 

[2]  Although  not  suggested  in  the  briefs,  it 
seems  proper  to  observe  that  we  know  of  no 
law  which  would  authorize  a  Judgment  against 
a  husband  for  the  fraudulent  representations 
of  the  wife  in  the  absence  of  some  evidence 
tending  to  show  her  authority  to  manage  tbe 
community  affairs.  If,  however,  the  wife 
should  rent  a  dwelling  house,  and  the  bus- 
band  and  wife  should  take  possession  and  oc- 
cupy it,  they  would  be  chargeable  for  tbe 
reasonable  rental  value  of  the  property.  Hits 
would  follow  because  the  law  would  raise  a 
promise  upon  the  part  of  both  of  them  to  pay 
the  reasonable  rental  value.  The  record  is 
so  confused  when  checked  with  the  certificate 
of  the  court  that  we  do  not  feel  disposed  to 
finally  pass  upon  these  questions. 

The  Judgment  is  reversed  because  of  the 
denial  of  the  second  application  for  a  con- 
tinuance. 

CROW.  C.  J.,  and  CHAtrwiCK,  ELLIS, 
and  MAIN,  JJ.,  concur. 
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WHITPIEIiD  T.  DAVIES,  AuMBor. 

(Supreme  Court  of  Washington.    Feb.  20, 
ldl4.) 

1.  Mtjhioifai.  GoBPOK^TioNa  (I  06S*)— Taxa- 
tion— Statciks— Refkai.. 

Laws  1913,  p.  274,  making  limit  of  taxa- 
tion in  cities  nnder  20,000  population  16  mills 
on  tlie  doUar,  and  L«wa  1913,  p.  313,  making 
the  limit  10  mills  in  cities  of  the  third  class, 
are  both  general  laws,  and  the  latter,  being  ap- 
proved a  day  later  than  the  former,  renders  the 
former  inoperative. 

[£<).  Mote.— For  othM'  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  ii  2023-2037;  Dec. 
Dig.  i  96S.»] 

2.  Statutis  (I  169»)  —  Latkb  Act  at  Samx 
Session— Repeal. 

The  later  of  two  conflicting  statutes  pass- 
ed at  the  same  session  prevails  over  the  earlier 
one  and  impliedly  repeals  it,  especially  where 
the  later  act  contains  an  emergency  claase. 

[Ed.  Note.— For  other  cases,  see  Stattttes, 
Cent.  Dig.  |  229;  Dec  Dig.  {  1C».*] 

3.  Statutes   (i   47*)  —  ConaiBDOTioir  —  Mis- 
takes—Intention. 

Legislative  enactments  are  not,  any  more 
than  any  other  writings,  to  be  defeated  on 
account  of  mistakes,  error,  or  omissions,  pro- 
vided the  intention  of  the  Legislature  can  be 
collected  from  the  whole  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  47;   Dec.  Dig.  i  47.»] 

4.  Statutes  (!  170*)— Re-enactment  of  Re- 
pealed Statutes  bt  Refekence. 

Although  section  8  of  the  act  of  1897  (Rem. 
&  Bal.  Code,  {  5131),  relating  to  limit  of  taxa- 
tion, impliedly  repealed  section  117,  subd.  9, 
of  the  act  of  1880  (Rem.  &  BaL  Code,  |  7685), 
the  re-enactment  of  the  latter.  Laws  1913,  p. 
313,  with  the  title  "An  act  amending  Rem.  & 
Bal.  Code,  |  7685,  relating  to  the  powers  of 
the  city  council  of  third-class  cities,  and  de- 
claring the  act  necessary  for  the  public  peace," 
etc.,  rendered  it  law,  because  the  title  was 
broad  enough  to  gvre  it  validity  without  refer- 
ence to  the  former. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  {§  245,  248,  249 ;   Dec.  Dig.  {  170.*] 

5.  Statutes  (S  133*)  —  Amxndhknt  or  an 

Ajuvwnvn    A.CX 

Although  section  3  of  the  act  of  1897 
(Rem.  &  Bal.  Code,  S  5131),  relating  to  the  Um- 
it  of  taxation,  impliedly  repealed  section  117, 
subd.  9,  of  the  act  of  1890  (Kern.  &  Bal.  Code, 
{  7685),  since  the  remainder  of  the  acts  did 
not  conflict,  the  latter  could  be  amended  and 
the  former  disregarded ;  and  therefore  Lawf> 
1913,  p.  313,  is  valid,  since  the  Legislature  may 
amend  an  original  act  which  has  been  amended, 
and  disregard  the  intervening  amendatory  act 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  200;   Dec.  Dig.  {  133.*) 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  Ralph  C.  Bell, 
Judge. 

Action  by  William  Whitfield  to  restrain  T. 
D.  Davies,  as  Assessor  of  Snohomish  County, 
from  extending  certain  taxes  on  the  rolls  of 
the  .county.  Decree  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

E.  W.  Klein,  of  Snohomish,  and  Robert  Mc- 
Mnrchie,  of  Everett,  for  appellant  3.  A. 
Coleman  and  James  M.  Hogan,  both  of  Ever- 
ett, for  respondent 


OOSE,  J.  This  Is  an  action  by  a  taxpayer 
to  restrain  the  offldala  of  the  county  of  Sno- 
homish from  extending  upon  the  assessment 
rolls  of  the  county  any  taxes  in  excess  of 
ten  mills  on  the  dollar.  The  city  of  Snohom- 
ish assumed  the  defense  and  interposed  a 
general  demurrer  to  the  complaint  The  de- 
murrer was  overruled,  and  a  decree  was  en- 
tered In  favor  of  the  plaintiff.  The  defend- 
ant has  appealed. 

The  dty  of  Snohomish  Is  a  city  of  the  third 
class.  In  October,  1913,  an  ordinance  was 
passed  and  approved  levying  a  -  tax  of  15 
mills  on  the  dollar  on  all  property,  real  and 
personal,  within  the  dty  subject  to  taxation 
for  the  year  1913,  for  the  payment  of  current 
expenses  of  the  city.  The  point  to  be  deter- 
mined is  what  statute  controls.  A  correct 
understanding  of  this  question  necessitates  a 
consideration  of  certain  conflicting  statutes. 

In  1890  the  Legislature  passed  an  act  en- 
titled "An  act  providing  for  the  organization, 
classlflcatlon,  incorporation  and  government 
of  municipal  corporations,  and  declaring  an 
emergency."  In  respect  to  municipal  corpo- 
rations of  the  third  class.  It  was  enacted  (sec- 
tion 117,  subd.  9,  p.  184)  that  the  dty  council 
of  such  dty  shall  have  the  power  to  levy  and 
collect  annually  a  property  tax,  dassified  as 
a  general  fund,  a  street  fund,  and  a  sewer 
fund:  "The  levy  for  all  purposes  for  any 
one  year  shall  not  exceed  one  dollar  on  each 
one  hundred  dollars  of  the  assessed  value  of 
all  real  and  personal  property  within  such 
city."  In  1897  an  act  was  passed  (Laws  1897, 
p.  222)  entiUed,  "An  act  relating  to  the  taxes 
and  funds  of  mnnidpal  corporations  having 
less  than  twenty  thousand  Inhabitants."  Sec- 
tion 3  of  this  act  provided  that  such  munic- 
ipal corporations  shall  levy  and  collect  annu- 
ally a  property  tax  for  the  payment  of  cur- 
rent expenses,  not  exceeding  ten  mills  on  the 
dollar,  a  tax  for  the  payment  of  indebted- 
ness. If  any  exists,  not  exceeding  six  mlils  on 
the  dollar,  etc.  It  will  be  observed  that  this 
section  is  In  direct  conflict  with  subdivision  9 
of  section  117  of  the  act  of  1890.  Otherwise 
there  Is  no  conflict  between  the  two  acts. 
Section  9  of  the  act  of  1890  is  carried  Into 
Rem.  &  Bal.  Code  as  section  7685.  Section  3 
of  the  act  of  1897  is  carried  Into  the  same 
code  as  section  5131.  In  1913  (Laws  1913,  p. 
274)  an  act  was  passed  entitled  "An  act  relat- 
ing to  taxes  In  cities  and  towns  and  amend- 
ing section  6131  of  Remington  &  Ballinger's 
Annotated  Codes  and  Statutes  of  Washing- 
ton." This  statute  re-enacted  section  3  of 
the  Laws  of  1897,  section  5131  of  Rem.  &  Bal. 
Code,  and  added:  "Provided,  that  any  such 
municipal  corporation  having  at  present  an 
existing  indebtedness  It  may  levy  and  collect 
annually  a  property  tax  for  the  payment  of 
current  expenses,  not  exceeding  flfteen  mills 
on  the  dollar."  It  was  under  this  statute 
that  the  dty  sought  to  make  the  levy.  This 
act  was  approved  by  the  Governor  on  March 
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17,  1913.  At  the  same  sessloii  of  the  Legis- 
lature (Laws  1913,  p.  SIS)  an  act  was  passed 
entitled  "An  act  amending  section  7685  of 
Remington  A  Balllnger's  Annotated  Codes 
and  Statutes  of  Washington  relating  to  the 
powers  of  the  city  council  of  third-class  cities 
and  declaring  the  act  necessary  for  the  Im- 
mediate preservation  of  the  public  peace, 
health  and  safety,  and  providing  that  it  shall 
take  effect  Immediately."  This  act  was  ap- 
proved March  18,  1913.  It  re-enacted  section 
117  of  Laws  of  1890,  Rem.  &  Bal.  Code,  | 
7685.  It  expressly  provides  that  "the  levy 
for  all  purposes  for  any  one  year  shall  not 
exceed  one  dollar  on  each  one  hundred  dol- 
lars of  the  assessed  value  of  all  real  and  per- 
sonal property  within  such  city."  The  trial 
court  held  that  the  levy  should  have  been 
made  under  this  act. 

[1]  The  appellant  argues,  in  efTect,  that  the 
act  of  March  17th  is  a  special  act  and  that 
the  act  of  March  18th  is  a  general  act,  and 
invokes  the  rule  that  general  acts  do  not  re- 
peal special  acts  unless  the  intent  to  repeal 
is  clearly  expressed  or  necessarily  implied. 
We  cannot  agree  with  counsel  that  the  act  of 
March  17th  Is  a  special  act  Both  acts  are 
general  in  their  nature.  The  act  of  March 
17th  has  reference  to  municipal  corporations 
having  less  than  20,000  inhabitants.  The  act 
of  March  18th  has  reference  to  cities  of  the 
third  class.  The  inconsistency  of  the  acts  is 
so  marked  that  they  cannot  operate  concur- 
rently.   One  must  yield  to  the  other. 

[2]  We  have  held  that  the  later  of  two  con- 
flicting statutes  passed  at  the  same  session  of 
the  Legislature  prevails  over  the  earlier  one, 
and  Impliedly  repeals  It  Commissioners  v. 
Davies,  1  Wash.  290,  24  Pac.  540.  We  have 
said  that  this  rule  Is  peculiarly  pertinent 
where  the  later  act  contains  an  emergency 
clause.  Heillg  v.  Puyallup  City  Council,  7 
Wash.  29,  34  Pac.  164. 

[3]  It  is  a  recognized  rule  of  Interpretation 
that  legislative  enactments  are  not,  any  more 
than  any  other  writings,  to  be  defeated  on  ac^ 
count  of  mistakes,  errors,  or  omissions,  pro- 
vided the  intention  of  the  Legislature  can  be 
collected  from  the  whole  statute.  Harper  v. 
State,  109  Ala.  28, 19  South.  867. 


[4,  5]  It  is  argued,  however,  that.  Inasmuch 
as  section  9  of  the  act  of  1890  is  tn  conflict 
with  section  3  of  the  act  of  1897,  there  was  a 
repeal  by  implication;  hence  that  the  former 
act  could  not  be  amended  by  reference  to  it, 
or  by  reference  to  Its  subject-matter,  which 
was  carried  into  the  Code.  There  are  two 
answers  to  this  contention.  The  first  Is  that 
the  title  of  the  act  of  March  18  is  broad 
enough  to  give  the  act  validity  wltliont  refer- 
ence to  the  title.  In  such  cases  an  erroneons 
reference  to  the  former  statute  may  be  treat- 
ed as  surplusage,  and  the  statute  becomes  in 
effect  an  Independent  act  State  ex  reL 
Wolfe  T.  Parmenter,  50  Wash.  164,  96  Fac: 
1047,  19  L.  B.  A.  (N.  S.)  707.  The  other  an- 
swer is  that  the  Leglslatore  may  amend  an 
original  act  which  has  been  amended,  and 
disregard  the  intervening  amendatory  act 
Fletcher  v.  Prather,  102  CaL  413,  36  Pac.  638; 
White  V.  I.  H.  et  al.,  141  N.  T.  123,  35  N.  £. 
1092;  Harper  v.  State,  supra. 

In  the  White  Case  the  court  said:  "There 
is  good  reason  for  holding,  ac  we  did  in  the 
Wllmerding  Case,  against  an  Indirect  revival 
of  a  statute  once  repealed,  by  a  repeal  of  the 
repealing  act;  but  none  for  holding  that  ao 
enactment  however  amended  in  its  provisions 
and  however  incorporated  in  the  amend- 
ments, may  not  be  further  amended  by  refer- 
ence to  the  statute,  in  which  it  originally  ap- 
peared." 

The  city  of  Snohomish  Is  a  city  of  the  third 
class,  and  Its  council  was  limited  in  making 
the  levy  In  question  by  the  act  of  March  18, 
1913.  The  stipulation  of  facts  shows  that  its 
financial  condition  is  such  that  it  will  be  mach 
embarrassed  by  this  limitation.  That  fact, 
however,  presents  a  legislative  and  not  a 
Judicial  question.  The  act  of  March  18th  la 
the  latest  expression  of  the  legislative  will. 
It  contains  an  emergency  clause  which  put 
the  law  into  immediate  effect  and  the  result 
Is  that  the  act  of  March  17th  never  became  a 
law. 

The  Judgmoit  is  affirmed. 

CBOW,  C.  J.,  and  ELLIS,  MAIN,  and 
CHADWICK,  JJ.,  concur. 
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FITTS  et  aL  t.  PIERCE  COUNTY  et  aL 

(Supreme  Court  of  Washington.    Feb.  20, 
1914.) 

1.  Highways    (i    78*)— Vacatiow— Bfsict— 

DlSCl^AIMEB. 

Acts  of  county  commissioners  in  vacating 
a  road  and  permitting  its  obstruction  by  fences 
vas  n  disclaimer  of  any  right  in  the  public  to 
use  it  as  a  public  highway. 

IKd.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §  277;    Dec  Dig.  §  78.*] 

2.  HiGiiwATS  (§  7*)— Prescription— Permis- 
sive Use. 

A  mere  convenient  use  of  a  rood  by  suf- 
ferance of  the  owners  of  the  land  through  which 
it  passed  does  not  establish  any  prescriptive 
right. 

[Kd.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {}  10,  12-14,  16,  18;  Dec.  Dig.  §  7.*] 
8.  HioHWATs  (§   17*)— Prescription— Main- 
tenance—"Lawful  Roads." 

A  showing  that  defendant  county  had  made 
slight  repairs  upon  a  road  during  22  years, 
amounting  to  only  $3.50  during  the  last  14 
years,  when  taken  in  connection  with  a  disclaim- 
er by  the  county  commissioners,  was  not  snffi- 
rient  to  establish  a  road  under  Rem.  &  Bal. 
Code,  §  5657,  providing  that  all  public  roads, 
used  as  such  for  not  less  than  seven  years  and 
kept  up  at  public  expense,  shall  be  lawful  roads. 
[Ed.  Note. — ITor  other  cases,  see  Highways, 
Cent.  Dig.  §  24;  Dec  Dig.  {  17.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;  W.  O.  Chapman,  Judge. 

Action  by  Ruth  H.  Fitts  and  husband 
against  Pierce  County  and  others.  From  a 
Judgment  tor  plaintiffs,  defendants  appeal. 
Affirmed. 

Lorenzo  Dow,  W.  W.  Keyes,  and  H.  G. 
Fitch,  all  of  Tacoma,  for  appellants.  Gor- 
don &  Remann  and  A.  O.  Burmelster,  all  of 
Tacoma,  for  respondents. 

MORRIS,  J.  The  question  presented  by 
this  appeal  Is  whether  or  not  there  Is  a  pub- 
lic road  through  blocks  69  and  62  of  the  plat 
of  Brookdale  In  Pierce  county.  These  prem- 
ises are  a  short  distance  south  of  Tacoma, 
and  were  owned  by  respondents.  The  lower 
court  held  adversely  to  the  county's  conten- 
tion, and  It  appeala 

The  county  relies  on  two  grounds  as  estab- 
lishing the  public  character  of  the  road :  (1) 
Prescription;  and  (2)  section  5657,  Rem.  & 
Bal.  Code,  providing  that  all  pnbllc  roads 
that  have  been  used  as  such  for  not  less  than 
seven  years,  where  the  same  have  been  work- 
ed and  kept  up  at  public  expense,  are  de- 
clared to  be  lawful  roads.  The  material 
facts  are  these:  In  1868  there  was  a  road 
leading  south  from  Tacoma  known  as  the 
Old  Muck  road,  which  until  1891  was  the 
main  traveled  road  into  the  section  of  the 
county  surrounding  the  premises  In  question. 
Id  1881  a  plat  of  Brookdale  was  filed,  includ- 
ing the  lands  now  owned  by  respondents. 
This  plat  showed  the  usual  streets  and  alleys, 
and  provided  for  two  streets  across  blocks 
59  and  62,  the  one  on  the  north  known  as 
Kim  street,  and  the  one  on  the  south  as 


Beach  street.  In  this  same  year  the  county 
commissioners,  after  proper  notice,  made  and 
entered  a  formal  order  vacating  all  roads 
within  the  boundaries  of  the  Brookdale  plat, 
including  the  road  in  question.  In  1893  Pa- 
cific avenue  was  laid  out  as  a  public  road,  and 
has  since  become  the  main  traveled  road  to 
the  section  formerly  served  by  the  Old  Muck 
road.  To  the  south  of  respondents'  premises 
is  aji  old  cemetery,  which  was  first  opened  as 
such  in  1894,  as  a  burial  ground  for  the  mem- 
bers of  a  Lutheran  congregation.  After  the 
vacation  of  the  road  in  1891,  the  members  of 
this  congregation  continued  to  use  the  Muck 
road  to  reach  the  cemetery,  until  about  1909, 
when,  upon  the  petition  of  a  number  of  resi- 
dents In  that  vicinity,  Brookdale  avenue  was 
opened  up,  providing  access  to  the  cemetery, 
upon  the  ground,  as  stated  In  the  petition, 
that  no  public  road  existed  whereby  this  cem- 
etery could  be  reached.  Since  that  time  the 
evidence  discloses  that,  outside  of  the  use 
made  of  this  Old  Muck  road  in  reaching  the 
cemetery,  there  has  been  no  general  public 
use  of  the  road.  The  lower  court  has  found, 
and  the  finding  is  sustained  by  the  record, 
that  this  use  of  the  road  to  reach  the  ceme- 
tery was  by  permission  of  the  owners  of 
these  two  blocks.  It  also  appears  that  to  the 
north  and  south  of  these  premises  this  old 
roadway  has  been  fenced  In  many  places  for 
many  years,  without  any  objection  on  the 
part  of  the  county,  or  any  claim  of  a  public 
highway.  It  also  appears  that  the  road  su- 
pervisors, save  one,  did  not  regard  the  road 
as  a  public  road  subsequent  to  1891.  It  is 
also  shown  that  the  vicinity  of  respondents' 
premises  Is  a  prairie  country,  and  that,  un- 
til the  land'  was  settled  up,  roads  existed  in 
almost  every  direction;  each  landowner 
seemingly  taking  the  shortest  route  to  reach 
bis  premises. 

[1,  2]  We  are  of  the  opinion  that  these 
facts,  with  others  shown  by  the  record,  as  we 
have  not  attempted  to  refer  to  all  the  evi- 
dence, sustain  the  finding  of  the  lower  court 
that  there  was  no  prescriptive  right  to  this 
road  as  a  public  highway.  The  solemn  act 
of  the  county  commissioners  in  1891  in  va- 
cating this  road  was  a  public  disclaimer  of 
any  right  In  the  public  to  use  this  road  as  a 
public  highway.  The  permitting  of  its  ob- 
struction to  the  north  and  to  the  south  of 
these  premises,  by  the  building  of  fences 
across  It,  was  also  a  recognition  of  the  fact 
that  the  county  made  no  claim  of  a  public 
highway.  In  fact,  it  Is  beyond  qnestlon  that 
any  use  of  this  road  subsequent  to  1891  was 
a  mere  convenient  use  by  the  sufferance  of 
the  owners  of  the  land  through  which  it  pass- 
ed. It  Is  needless  to  say  that  such  use  docM 
not  establish  prescriptive  right.  Maggs  v. 
Seattle,  74  Wash.  323,  133  Pac.  388;  Dahl- 
strom  v.  Anderson,  56  Wash.  575,  106  Pac. 
127. 

[3]  Neither  do  we  think  the  comity  has 
shown  such  use  and  maintenance  at  public 
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expense  as  to  substantiate  Its  claim  of  a 
public  road  under  the  7-year  statute.  The 
only  evidence  of  any  expenditure  of  public 
money  during  the  past  14  years  is  In  the 
making  of  some  slight  repairs  to  a  plank 
bridge  over  a  small  creek  as  an  accommoda- 
tion to  the  people  who  used  the  cemetery. 
This  was  done  in  1908,  the  amount  expended 
being  S3.50.  This  work  was  done  under  or- 
ders from  the  county  commissioners  to  ''fix 
It  up  as  cheap  as  I  could  because  It  was  not 
a  county  road,"  and  was  only  "for  the  people 
of  Parkland  going  to  the  cemetery."  Other 
work  was  done  in  1899  In  repairing  a  small 
bridge  over  a  little  creek  known  as  Dry  run, 
and  in  grading  a  little  rise  south  of  the 
creek,  which  was  paid  for  out  of  county 
funds.  It  seems  to  us,  however,  that,  taking 
into  consideration  the  public  disclaimer  iu 
1891,  and  the  order  tb  repair  a  small  plank 
bridge  at  as  little  expense  as  possible,  because 
It  was  not  regarded  as  a  county  road  in  1908, 
these  slight  repairs  during  the  past  22  years, 
only  $3.50  of  which  has  be&i  within  the  last 
14  years,  should  not  be  held  to  establish  a 
lawful  road  under  the  7-year  statute. 
The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  MOUNT,  PARKER,  and 
PULLERTON,  JJ.,  concur. 


GAGE  V.  GAGB>. 
(Supreme  Court  of  WashuiKtoit.    Feb.  21, 1914.) 

1.  Husband  and  Witb  (I  133*)— Compensa- 
tion FOB  Sebvicks  of  wife— Sbpabatb  Es- 
tate. 

Id  an  action  by  a  wife  for  compensation 
for  services,  evidence  held  to  warrant  a  finding 
that  it  was  agreed  between  plaintiff  and  her 
husband  that  her  personal  earnings  should  be- 
long to  her  separate  estate. 

[Ed.  Mote.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  487-494 ;   Dec.  Dig.  §  133.*] 

2.  Husband  and  Wife  (||  126,  210*)— Sepa- 
rate Estate  of  Wife— Rights. 

A  husband  and  Wife  may  orally  agree  that 
compensation  for  services  rendered  by  the  wife 
to  another  should  be  her  separate  property,  and 
she  may  sue  therefor. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  JJ  459-464.  744,  751,  766,  774- 
782,  972;    Dec.  Dig.  |S  126,  210.*] 

3.  Contracts  (S  354»)  —  Action— Recovebt  — 
Vebdiot— Specific  Amount. 

Where  plaintiff  sued  on  an  express  con- 
tract for  "the  reasonable  value  of  services  ren- 
dered," and  named  a  specific  amount,  where 
the  contract  did  not  specify  the  compensation, 
the  jury  could  award  her  some  other  sum  than 
that  asked. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  S  354.*] 

4.  Appeai,  and  Ebbob  (5  883*)— Changing 
Issues  on  the  TbiaIt— Acquiescence. 

Where  a  husband  and  wife  were  plaintiffs 
in  an  action  for  services  rendered  by  the  wife 
to  another,  but  at  the  trial,  on  the  motion  of 
the  plaintiffs'  attorney,  the  husband  was  dis- 
missed from  the  case,  and  the  case  proceeded 
on  the  different  theory  that  the  earnings  were 
the  separate  property  of  the  wife,  and  the  de- 
fendant did  not  object,  but  put  in  evidence  on 


that  question,  he  cannot  afterwards  complain  of 
the  submission  of  the  case  of  the  new  issues. 
[£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  36U;   Dec  Dig.  §  883.*] 

5.  Tbiai,  (I  268*)— Instbuctionb— REQUESt- 

Neoessitt. 

Where  evidence  that  compensation  for  serv- 
ices sued  for  by  a  wife  was  ner  separate  prop- 
erty was  not  disputed,  and  defendant  did  not 
request  any  instructions  on  the  property  rights 
of  a  wife,  except  a  general  oral  request  that  the 
court  instruct  upon  the  right  of  a  wife  to  sue 
alone,  and  on  the  question  of  the  creation  of 
separate  property  as  distinguished  from  com- 
munity property,  defects  in  the  instructions 
on  those  issues  could  not  be  held  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !|   646,   647;    Dec   Dig.   |  258.*J 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County. 

Action  by  Eva  Gage  and  her  husband,  who 
was  later  dismissed  from  the  case,  against 
A.  J.  Gage.  Judgment  for  plaintifr  Qist 
named,  and  defendant  appeals.    Affirmed. 

Danson,  Williams  &  Danson  and  Geo.  D. 
Lantz,  all  of  Spokane,  for  appellant.  Uiw- 
rence  Jack,  of  Spokane,  for  respondent 

PARKER,  3.  The  plaintiff  seeks  recovery 
of  compensation  from  the  defendant  for  serv- 
ices which  she  claimed  she  rendered  to  him 
as  housekeeper.  Verdict  and  Judgment  were 
rendered  In  Cavor  of  the  plaintiff,  from 
which  the  defendant  has  appealed. 

[1]  It  is  first  contended  that  the  evidence 
does  not  sustain  the  verdict  and  Judgment, 
in  that  it  does  not  warrant  the  conclusion 
that  respondent,  being  a  married  wiman, 
has  the  right  to  separately  sue  for  the  com- 
pensation she  seeks,  as  her  separate  proper- 
ty. The  facts,  which  a  review  of  the  evidence 
convinces  us  the  Jury  was  warranted  in  re- 
garding as  proven  thereby,  may  be  summar- 
izecl  as  follows :  Respondent  is  married,  and 
lias  lived  with  her  husband  at  all  times 
since  their  marriage,  which  occurred  some 
ten  years  prior  to  the  commencement  of  this 
action,  and  long  before  the  occurring  of  tlie 
events  here  involved.  Some  two  years  prior 
to  the  commencement  of  this  action,  she  was 
employed  by  appellant  as  housekeeper,  bat 
without  any  spedflc  agreement  as  to  the 
amount  of  her  compensation.  The  employ- 
ment agreement  was  made  by  appellant  ^• 
rectly  with  her.  He  paid  her  sums  differing 
in  amount  from  time  to  time,  but  without 
regularity  as  to  time  of  payment  During  i 
considerable  portion  of  her  married  life,  be- 
fore her  employment  by  appellant  she  had 
been  employed  as  a  dressmaker  and  In  dry 
goods  stores,  receiving  her  own  wages,  and 
creating  the  same  as  her  separate  property, 
in  compliance  with  an  agreement  existing 
between  herself  and  husband.  She  had  been 
so  employed  in  a  dry  goods  store  for  a 
considerable  period  at  the  time  she  was  em- 
ployed by  appellant  He  knew  that  she  was 
accustomed  to  work  for  wages  and  receiving 
the  same  as  her  own.    He  is  a  brother  of 


•For  othsr  cases  see  suae  topic  and  section  NUMBER  in  Dec  Dig.  *  Am.  Dig.  Key-Mo.  Swlwft&v'r  Indexes 
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her  husband.  Both  she  and  her  husband  tes- 
UQed  that  they  had  an  agreement  that  she 
should  receive  and  treat  all  of  her  personal 
earnings  as  her  separate  property.  Her  hus- 
band was  a  record  party  plalnttff  to  this  ac- 
tion up  to  the  time  of  the  trial,  but  the  trial 
proceeded,  and  evidence  on  her  behalf  was 
introduced  upon  the  theory  that  she  was 
claiming  compensation  due  her  from  appel- 
lant as  her  separate  property,  the  testimony 
of  uer  husband  going  to  support  that  conten- 
tion. The  evidence  tending  to  so  show  was 
not  objected  to  by  counsel  for  appellant  upon 
the  ground  that  It  was  not  within  the  Issues 
under  the  pleadings,  though  such  issue  was 
not.  In  fact,  presented  in  the  pleadings.  The 
issues  having,  without  objection,  been  thus 
somewhat  changed  from  those  raised  in  the 
formal  pleadings,  after  the  close  of  the  evi- 
dence produced  in  behalf  of  the  respondent, 
her  husband  was  dismissed  from  the  case, 
on  motion  of  her  attorney.  The  trial  Judge 
then  remarked :  "The  issues,  as  I  now  under- 
stand, are  clear  cut  as  to  whether  or  not  a 
contract  was  made  between  Mrs.  Gage  and 
the  defendant  In  this  case,  and  whether  or 
not  it  was  separate  property."  Counsel  for 
appellant  proceeded  with  the  introduction  of 
evidence  vtvon  this  theory. 

[2]  In  view  of  the  issues  having  assumed 
this  form  without  objection,  and  the  testi- 
mony of  both  resi>ondent  and  her  husband 
showing  that  an  agreement  existed  between 
them  that  her  personal  earnings  should  be 
her  separate  property,  which  testimony  was 
undisputed,  it  seems  to  us  that  It  might  well 
be  argued  that  the  court  could  have  decided, 
as  a  matter  of  law,  that  whatever  was  due  to 
respondent  from  appellant  as  her  personal 
earnings  was  her  separate  property.  That 
such  an  agreement  may  be  lawfully  made 
orally  between  husband  and  wife  has  been 
held  by  this  court  in  Take  v.  Pugh,  13  Wash. 
78,  42  Paa  528,  52  Am.  St  Rep.  17,  and  Dob- 
bins V.  Dexter  Horton  &  Co.,  82  Wash.  423, 
113  Pac.  1088,  both  of  which  cases  Involved 
personal  earnings  of  the  wife  and  the  ques- 
tion of  the  -same  becoming  her  separate  prop- 
erty even  as  against  the  rights  of  creditors. 
It  is  worthy  of  note  that  there  are  no  rights 
of  creditors,  either  community  or  separate, 
here  involved,  which  would  seem  to  place 
respondent's  separate  property  rights  upon 
even  a  firmer  foundation  than  the  wife's 
rights  were  in  either  of  those  cases.  We  are 
clearly  of  the  opinion  that  the  Jury  was  war- 
ranted In  concluding,  as  it  must  have  done 
in  arriving  at  Its  verdict,  that  whatever  was 
due  to  respondent  was  her  separate  property. 

[3]  It  Is  contended  that  the  record  shows 
that  the  amount  of  the  verdict  rendered  by 
the  Jury  was  erroneous,  in  view  of  the  issues, 
as  to  the  contract  and  the  amount  claimed 
by  respondent  in  her  complaint  It  is  true 
that  the  amount  claimed  in  her  complaint 
was  $1,345,  and  the  amount  awarded  her  by 
the  jury  was  1550  only.  Counsel  invoke  the 
rule  as  stated  In  88  Cy<:;  p.  1846,  as  follows : 


"Wh«'e  the  liability  of  defendant  Is  estab- 
lished, and  the  compensation  to  which  plain- 
tiff Is  entitled  is  measured  by  a  fixed  and  un- 
controverted  sum,  or  where  the  damages  are 
fixed  or  liquidated,  the  verdict  should  either 
be  for  the  amount  sued  for,  or  in  favor  of  de- 
fendant." This  rule,  however,  is  not  applica- 
ble here,  because,  while  there  was  a  contract 
of  employment  between  respondent  and  ap- 
pellant, there  was  no  specific  agreement 
therein  as  to  the  amount  of  her  compensa- 
tion; hence,  so  far  as  the  amount  is  concern- 
ed, It  became  a  question  of  reasonable  com- 
pensation. No  specific  agreement  was  al- 
leged as  to  amount,  but  the  amount  claimed 
was  alleged  to  be  the  reasonable  value  of  the 
services  rendered.  The  mere  fact  that  the 
Jury  found  less  than  she  claimed,  of  course, 
did  not  render  the  verdict  erroneous.  Our 
attention  is  called  to  the  decision  of  this 
court  In  Frost  v.  Alnslle  Lumber  Co.,  S 
Wash.  241,  28  Pac.  354,  915.  As  we  read  that 
decision,  no  question  was  Involved  therein 
as  to  the  making  of  the  contract,  nor  as  to 
the  amount  of  the  purchase  price,  nor  as  to 
the  balance  due  thereon,  if  any ;  the  defense 
being  rested  upon  the  purchaser's  right  to 
rescind  the  contract  The  verdict  in  that 
case  necessarily  had  to  be  for  the  whole 
amount  claimed  or  nothing.  We  cannot  dis- 
turb the  verdict  upon  this  ground  af  conten- 
tion. 

It  is  contended  that  the  court  erroneously 
denied  appellant's  motion  for  a  new  trial,  in 
so  far  as  It  rested  upon  newly  discovered 
evidence.  We  deem  it  a  sufficient  answer  to 
this  contention  to  say  that  we  have  carefully 
read  the  affidavits  and  counter  affidavits  re- 
lating to  the  evidence  claimed  to  be  newly 
discovered,  and  that  the  conflict  therein  as 
to  the  truth  of  the  claimed  new  evidence  is 
such  as  to  convince  us  that  the  trial  court 
did  not  abuse  its  discretion  in  denying  the 
motion.  In.  so  far  as  it  was  based  upon  that 
ground. 

[4]  Some  contention  is  made  that  the  court 
failed  to  properly  Instruct  the  jury  as  to  the 
issues  of  the  case.  When  the  time  for  in- 
structing the  Jury  arrived,  the  trial  Judge 
asked  counsel  for  appellant :  "Have  you  any 
request  for  instructions?"  To  which  he  an- 
swered :  "I  don't  think  I  will  make  any  for- 
mal request  for  instructions  only  that  your 
honor  instruct  the  Jury  upon  the  issues  in 
the  case.  *  *  *  I  think  your  honor  must 
Instruct  them  upon  the  right  of  Mrs.  Gage 
to  maintain  the  action  alone,  the  question  of 
the  creation  of  the  separate  property  as  dis- 
tinguished from  community  property,  and  the 
question  of  contract"  No  other  requests 
were  made.  Thereupon  the  court  stated  to 
the  Jury  the  issues  involved,  including  the 
question  of  the  existence  of  an  agreement 
between  respondent  and  her  husband  that 
her  personal  earnings  should  be  her  separate 
property,  the  issues  being  fully  stated  as 
though  respondent's  husband  had  never  been 
a  party  plaintiff.    We  think  the  iasue?^  were       t 
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fairly  stated  to  tbe  jury  In  view  of  tbe  evl- 
dence  admitted  witbout  objection  cbanglng 
tbe  issues  from  tbose  strictly  wltbln  tbe  for- 
mal pleadings. 

[t]  Complaint  Is  also  made  that  the  court 
did  not  properly  instruct  tbe  Jury  upon  the 
law  touching  respondentia  light  to  maintain 
the  action  separately  and  as  to  her  personal 
earnings  being  her  separate  property.  Tbe 
instructions  given,  and  also  the  want  of  ad- 
ditional instructions  touching  the  law  as  to 
respondent's  separate  property  rights,  might 
be  subject  to  criticism  here,  in  the  absence 
of  the  uncontradicted  testimony  of  respond- 
ent and  her  husband,  touching  their  separate 
property  agreement  In  the  light  of  this  tes- 
timony and  the  general  nature  of  the  oral  re- 
quests for  instructions,  it  seems  clear  to  us 
Qiat,  whatever  error  there  may  have  been  in 
stating  or  falling  to  state  tbe  law  rpon  these 
questions,  such  error  was  not  prejudicial,  to 
appellant  We  are  of  tbe  opinion  that  ap- 
pellant has  had  a  fair  trial  upon  Issues  which 
were  well  understood  by  counsel  at  the  trial, 
though  different  from  those  found  in  the  for- 
mal pleadings. 

The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  FULLEKTON,  MOB- 
RIS,  and  MOUNT,  JX,  concur. 


BAKER  ▼.  SHAW  et  nz. 
(Supreme  Court  of  Washington.    Feb.  20, 1914.) 

1.  SATJtS   (i  404*)— CONTBACTS— BBEACH. 

If  one  coDtracts  to  sell  specific  personal 
property  to  another  and  breaches  his  contract, 
he  is  liable  in  damages. 

[Bid.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  1146;   Dec.  Dig.  |  404.*] 

2.  SAI.E8  (I  418*)  — Actions  fob  Bbeach  — 
Dauaoes. 

One  who  buys  property  to  resell  is  entitled, 
upon  breach  of  contract,  to  recover  for  tbe  loss 
of  his  bargain ;  and  hence,  where  defendants 
breached  a  contract  to  sell  a  going  coffee  busi- 
ness, it  is  no  defense  to  an  action  for  damages 
for  breach  that  the  goods  were  not  worth  tbe 
wholesale  price  at  which  they  were  to  be  sold, 
it  appearing  that  they  were  to  be  resold  at  re- 
tail at  an  advance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Ont 
Dig.  H  1174-1201 ;  Dec.  Dig.  {  4ia*] 

3.  Sales  (i  417*)  — Actions  fob  Bbeaoh  — 
Damages. 

In  an  action  for>  breach  of  a  contract  for 
the  sale  of  a  going  business,  evidence  held  sufiS- 
cient  to  show  that  the  plaintiff  was  damaged  to 
the  sum  of  $6,765. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  1173;   Dec.  Dig.  |  417.*] 

4.  Abbitbation  and  Awabd  ({  81*)— Effect 
OF  Abbitbation. 

Where  defendants  breached  their  contract 
to  sell  plaintiff  a  going  business^  together  with 
the  lease  of  the  premises  in  which  it  was  car- 
ried on,  the  value  of  which  was  to  be  settled  by 
arbitration,  the  award  of  the  arbitration  deter- 
mines the  value  of  the  lease ;  and  hence  no 
damages  can  be  recovered  for  the  difference  be- 


tween  the  award  of  the   arbitrators  and  tbe 
amount  of  rent  reserved. 

[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Clent  Dig.  H  428-439;  Dec.  Dif. 
i  81.») 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  John  M.  Ralston,  Judge. 

Action  by  E.  H.  Baker  against  J.  N.  Shaw 
and  wife.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Reversed,  and  Judgment 
entered  for  plalntUF. 

Trefethen  ft  Grinstead,  of  Seattle,  for  ap- 
pellant Howard  Waterman,  of  Seattle,  for 
respondents. 

PER  CURIAM.  In  Baker  v.  Shaw,  68 
Wash.  99,  122  Pac.  611,  this  court  held  that 
plaintiff  was  entitled  to  recover  damages  for 
a  breach  of  tbe  contract  therein  set  out  We 
there  said:  "The  record  convinces  us  that 
respondents,  for  some  reason  not  disclosed 
by  the  evidence,  changed  their  minds,  and 
concluded  they  did  not  want  to  complete  tbe 
sale ;  that  appellant  was  at  all  times  ready, 
willing,  and  able  to  close  the  deal,  but  that 
witbout  fault  on  his  part,  he  was  prevented 
by  respondents'  wrongful  acts  from  so  do- 
ing." Upon  remand  the  case  was  tried  le- 
fore  the  court  without  a  juTy.  A  Judgment 
in  favor  of  the  defendants  was  made  and 
entered.  Plaintiff  has  again  appealed,  claim- 
ing a  loss  of  profits  aggregating  about  $40,- 
(XX),  tbe  loss  of  the  value  of  a  lease  on  tbe 
property  occupied,  and  a  loss  of  the  good 
Will  of  the  business. 

[1]  It  Is  a  primary  rule  of  law  that.  If  one 
contracts  to  sell  specific  personal  properly 
to  another  and  breaches  his  contract,  be  is 
liable  in  damages.  This  rule  Is  admitted. 
The  trial  court  found  for  the  plaintiff  in  the 
sum  of  $1  as  nominal  damages. 

[2,  S]  Both  sides  seem  to  be  agreed  upon 
this  proposition  that  the  value  of  the  stock 
of  the  corporation,  Commercial  Importlns 
Company,  defendants  being  in  law,  the  com- 
pany, is  the  net  value  of  its  property. 

l^e  defendants  have  undertaken  to  meet 
the  presumption  of  damages  flowing  from 
the  breach  of  their  contract  with  testimon; 
tending  to  show  that  the  property  sold  was 
not  of  the  value  evidenced  by  tbe  Invoices; 
that  the  success  of  tbe  business  had  been  dne 
to,  and  would  be  dependent  in  tbe  future  up- 
on, Shaw's  personality;  that  the  plaintiff 
was  not  possessed  of  sufficient  business  abil- 
ity to  successfully  maintain  himself  against 
the  existing  competition  in  the  coffee  and 
spice  trade  in  the  city  of  Seattle ;  and,  final- 
ly, that  plaintiff,  although  the  evidence  is 
uncontradicted  that  he  would  have  been  able 
to  pay  the  price  agreed  upon,  had  not  snffi- 
clent  capital  to  maintain  the  business  in  a 
profitable  way.  i 

It  seems  to  us  that  these  defenses  are  not 
sound  either  In  fact  or  in  law.  Haviiig  de- 
nied plaintiff  tbe  opportunity  to  offer  the 
goods  for  sale,  defendants  cannot  be  heard 


•For  otbar  ewaa  aee  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-Mo;  Series  ft  Rap'rilodexw 
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to  aay  tbat  they  could  not  have  teen  sold  at 
a  profit  The  goods  were  mostly  staple  arti- 
cles of  dally  consumption  by  the  great  mass 
of  the  American  peopla  They  have  a  place 
in  the  market  and  are  in  constant  demand, 
and  we  may  judicially  notice  the  fact  that 
there  is  a  difference  between  the  wholesale 
price  of  such  goods  and  the  price  on  resale 
In  the  market  contemplated  by  the  parties. 
Defendant  seems  to  proceed  upon  the  as- 
sumption that,  inasmuch  as  he  has  testified 
that  the  goods  were  not  worth  the  invoice 
price,  or,  as  his  counsel  puts  It,  defendants 
made  a  good  bargain  for  themselves,  there 
can  be  no  recovery.  To  so  hold  would  be  to 
assume  that  plaintiff  contracted  for  the 
goods  intending  to  leave  them  upon  the  shelf. 
The  mere  statement  of  this  premise  refutes 
the  argument  of  the  defendants  In  this  re- 
spect. 

It  is  fundamental  that  one  who  buys  to  re- 
sell is  entitled,  upon  a  breach  of  the  contract, 
to  recover  for  the  loss  of  his  bargain.  This 
court  has  so  held  (Lilly  v.  Lilly,  Bogardus  & 
Co.,  39  Wash.  337,  81  Vac.  852 ;  Sedro  Veneer 
Co.  V.  Kwapie,  62  Wash.  385,  113  Pac.  1100 ; 
Sutherland  on  Damages  [3d  Ed.]  {  662 ;  35 
Cyc.  644)  ;  the  only  limitation  being  that 
the  damages  were  within  the  contemplation 
of  the  parties,  and  can  be  estimated  with 
reasonable  certainty.  This  rule  is  peculiarly 
pertinent  here,  for  plaintiff  was  buying  an 
established  business  and  not  goods  merely. 
"Where  the  plaintiff  purchased,  not  merely 
the  good  will  attached  to  the  premises  trans- 
ferred, but  the  property  and  good  will  of  the 
business  and  the  exclusive  right  to  nse  a 
trade-mark,  it  was  held  that  proof  of  the 
damages  resulting  from  a  breach  need  not  be 
made  by  showing  specific  loss  of  business  and 
profits  as  of  a  bill  of  particulars  of  his  in- 
juries. In  such  a  case  the  wrong  done  by 
the  vendor  is  a  willful  one,  and  the  case  is 
such  as  he  has  chosen  to  make  It ;  hence  bis 
is  the  loss  which  may  arise  from  the  uncer- 
tainty pertaining  to  the  nature  of  it  and  Uie 
difficulty  of  accurately  estimating  the  results 
of  his  own  wrongful  act."  Sutherland  on 
Damages,  vol.  3  (3d  Ed.)  668. 

The  record  in  this  case  is  long  and  very 
much  involved.    Plaintiff  contracted  to  buy 


the  stock  of  goods  belonging  to  the  defend- 
ants. He  bought  a  way-going  business.  It 
was  understood  by  the  parties  that  the  busi- 
ness would  continue.  The  contract  price  of 
the  goods  was  the  wholesale  or  invoice  price. 
It  was  understood  and  within  the  contempla- 
tion of  the  parties  that  the  goods  so  pur- 
chased would  be  sold  In  the  retail  market. 
The  measure  of  plaintiff's  damage,  then,  is 
the  difference  l)etween  the  price  contracted 
to  be  paid  and  the  retaU  price  at  the  time  of 
the  breach.  Taking  the  case  by  its  four 
comers,  the  evidence  sustains  us  in  saying  ' 
that  the  business  was  well  established  and  a 
profitable  one;  that  defendants  having 
breached  their  contract,  cannot  t)e  heard  to 
say  that  plaintiff  could  not  have  disposed  of 
the  goods  at  a  profit;  that  a  fair  net  profit 
upon  the  goods  sold  would  have  been  not  less 
than  IS  per  cent  of  the  total  value,  or  $6,- 
755.20.  We  therefore  find  that  plaintiff  is 
entitled  to  recover  this  sum,  with  interest  at 
the  legal  rate  from  the  time  of  the  breach. 

[4]  Plaintiff  is  not  entitled  to  recover  for 
the  loss  of  the  lease.  It  was  agreed  that  the 
value  of  the  lease  should  be  settled  by  arbi- 
tration. This  was  done.  Plaintiff  would 
have  had  to  pay  the  amount  fixed  by  the  ar- 
bitrator and  Is  therefore  not  entitled  to  re- 
cover any  differen**  between  the  rent  reserv- 
ed and  the  amount  so  fixed.  He  has  not 
suffered  any  loss  on  this  item. 

In  respect  to  the  claim  for  damages  for 
loss  of  the  good  will  of  the  business,  we 
deem  it  sufficient  to  say  that,  in  allowing  a 
profit  for  selling  the  goods  at  retail,  the  good 
will  of  the  business  has  to  that  extent  been 
marketed.  In  view  of  tliis  fact,  and  the 
further  fact  that  the  respondent  only  agreed 
to  remain  out  of  business  for  a  period  of  two 
years,  the  majority  of  the  court  are  of  the 
opinion  that  a  further  allowance  in  respect 
to  this  item  woald  be  speculative  and  con- 
JectnraL 

This  decision  will  be  unsatisfactory  to 
both  the  plaintiff  and  defendants.  This  case 
has  been  long  continued,  and  it  has  been  ex- 
tremely difficult.  We  have,  in  some  degree, 
yielded  our  judgment,  one  to  the  other,  be- 
lieving that,  in  the  main,  justice  will  be  done 
by  ending  this  piece  of  litigation. 
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BAKER  et  al.  t.  MURBEY  et  nx. 

(Supreme  Court  of  Washington.    Feb.  20,  1914.) 

1.  Husband  and  Wife  (|  254*)— Community 

PBOPBBTT  — AcqUIBED       WiTHOtJT       WIFE'S 
CONBBNT. 

Under  Bern.  &  Bal.  Code,  {  6917,  providing 
that  property  acquired  after  marriage  is  com- 
munity property,  the  mere  fact  that  a  wife 
objected  to  the  purchase  of  certain  land,  and 
refused  to  sign  a  contract  therefor,  which  was 
to  be  paid  for  in  installments,  would  not  ren- 
der such  contract  the  separate  property  of  the 
.  husband. 

WE!d.  Note. — ^For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  §{  897-899;   Dec.  Dig.  {  254.*] 

2.  Assignments  (§  27*)— Contbact  fob  Sale 
or  Lands— Assionmknt  to  Skcure  a  Debt. 

A  vendor  of  land  may  assign  all  his  rights 
under  a  contract  for  the  sale  thereof  as  security 
for  a  debt,  and  the  assignee  can  enforce  the 
same. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  {  40;   Dec.  Dig.  {  27.*] 

Fullerton,  J,,  dissenting. 

Department  2.  Appeal  from  Superior  Court, 
rierce  County;  C.  M.  Basterday,  Judge. 

Action  by  F.  W.  Baker  and  others  against 
M.  £.  Murrey  and  wife.  Judgment  for  plain- 
tiffs, and  defendants  appeal.    AfiSrmed. 

J.  W.  A.  Nichols,  of  Tacoma,  for  appellants. 

MOUNT,  J.  On  July  20,  1909,  the  Paget 
Sound  Land  Development  Company,  a  cor- 
IM>ratlon,  entered  into  a  written  contract 
with  M.  E.  Murrey,  by  which  that  corpora- 
tion agreed  to  sell  to  Mr.  Murrey  certain 
real  estate  for  the  price  of  $5,400.  The  con- 
tract provided  that  the  purchase  price  should 
be  paid  in  installments.  It  also  provided 
that  time  was  of  the  essence  of  the  contract, 
and,  in  case  of  the  failure  of  the  vendee  to 
make  the  payments,  the  vendor,  at  its  elec- 
tion, might  terminate  the  contract,  and  for- 
feit all  payments  made  thereon.  At  that  time 
M.  E.  Murrey  was  married  and  living  with 
his  wife.  Mrs.  Murrey  declined  to  sign  and 
objected  to  her  husband  entering  into  the 
contract.  When  the  contract  was  executed, 
Mr.  Murrey  paid  to  the  vendor  In  accordance 
with  the  terms  of  the  contract  $1,074.  It  is 
conceded  that  this  money  was  the  community 
funds  of  Murrey  and  wife.  Thereafter,  on 
February  23,  1910,  the  Puget  Sound  Land 
Development  Company' assigned  all  its  right, 
title,  and  Interest  under  the  contract  to  ^• 
W.  Baker  and  vrlfe  and  F.  D.  Black  and 
wife.  After  the  assignment  of  the  contract, 
Mr.  Murrey  continued  to  make  payments  un- 
til he  had  paid  something  over  $2,000  there- 
on. He  then  neglected  or  refused  to  make 
further  payments,  when  this  action  was 
brought  by  Baker  and  wife  and  Black  and 
wife  to  recover  the  entire  unpaid  balance  up- 
on the  contract  The  cause  was  tried  to  the 
court  and  a  Jury.  At  the  conclusion  of  the  ev- 
idence, whl<^  shows  the  facts  above  stated, 
the  court  concluded  that  the  only  question  in 
the  case  was  one  of  law,  to  wit,  whether  the 


contract  could  be  enforced  against  the  com- 
munity of  Murrey  and  wife,  and  therefore 
dismissed  the  Jury,  holding  that  the  plain- 
tiffs could  maintain  their  action  against  the 
community  of  Murrey  and  wife.  Judgment 
was  thereupon  entered  in  favor  of  the  plain- 
tiffs for  the  amount  due  at  that  time  under 
the  contract  The  defendants.  Murrey  and 
wife,  have  appealed  from  that  Judgment 

Two  questions  are  presented  by  the  appel- 
lants upon  the  brief:  First  did  these  appel-' 
lants  as  a  community  enter  into  the  contract 
sued  upon?  and,  second,  are  the  respondents 
the  owners  of  the  contract  and  the  land  sold 
so  as  to  enable  them  to  maintain  the  ac- 
tion? 

[1]  It  is  argued  by  the  appellants  that  be- 
cause the  contract  was  signed  by  M.  E.  Mur- 
rey only,  and  because  Mrs.  Murrey  objected 
to  her  husband  entering  Into  the  contract 
that  therefore  the  contract  was  the  separate 
obligation  of  the  husband,  and  the  communi- 
ty is  not  bound  thereby.  This  is  the  sub- 
stance of  the  argument  of  the  appellant 

The  statute  provides  (Bern.  &  Bal.  Code,  i 
5017)  that:  "Property,  not  acquired  or  owned 
as  prescribed  in  the  next  two  preceding  sec- 
tions, acquired  after  marriage  by  either  bus- 
band  or  wife,  or  both.  Is  community  property. 
The  husband  shall  have  the  management  and 
control  of  community  personal  property,  with 
a  like  power  of  disposition  as  be  has  of  his 
separate  personal  property,  except  he  shall 
not  devise  by  will  more  than  one-half  there- 
of." 

The  two  preceding  sections  referred  to  pro- 
vide that  property  acquired  by  either  the  bus- 
band  or  the  wife  before  marriage  or  after- 
wards, by  gift  bequest  devise,  or  descent  Is 
the  separate  property  of  the  husband  or  wife 
so  acquiring  such  property.  All  other  prop- 
erty is  made  community  property  by  the  pro- 
visions of  section  5917,  supra. 

It  is  conceded  in  this  case  that  the  appel- 
lant M.  E.  Murrey  entered  into  this  contract 
It  is  also  conceded  upon  the  record  that  the 
first  payment  of  $1,074  was  made  from  com- 
munity funds.  It  is  also  admitted  upon  the 
record  that  all  the  property  belonging  to 
Murrey  and  wife  was  acquired  by  them  after 
their  marriage.  It  is  plain,  therefore,  that 
this  contract,  whether  considered  as  person- 
alty or  realty,  is  community  property  under 
the  statute,  unless  the  mere  fact  that  Mrs. 
Murrey  objected  to  the  purchase  of  the  prop- 
erty or  to  the  contract  entered  into  by  Mr. 
Murrey  makes  it  the  separate  property  of  the 
husband.  We  are  satisfied  that  such  objec- 
tion of  the  wife  does  not  change  the  charac- 
ter of  the  property  acquired.  This  Is  plain, 
we  think,  from  the  statute  above  quoted. 

In  the  case  of  McDonougta  v.  Craig,  10 
Wash.  239,  38  Pac.  1034,  where  a  salt  was 
brought  upon  promissory  notes  executed  by 
the  husband  in  the  prosecution  of  community 
business,  this  court  said:  "There  are  but  two 
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qnesUoiis  of  Bubstance  wbldi  aeem  to  ns  to 
be  Involved  In  the  decision  of  tbls  case;  one 
is  as  to  whether  or  not  the  community  prop- 
erty Is  liable  for  a  debt  Incnrred  for  Its  ben- 
efit by  the  husband  alone,  and  the  other  Is  aa 
to  the  effect  upon  the  status  of  such  debt  of 
the  giving  of  a  negotiable  promissory  note 
therefor  by  the  husband  in  his  own  name. 
*  *  *  In  our  opinion  the  first  question 
ahove  stated  has  been  settled  by  the  deci- 
siona  of  this  court  In  the  case  of  Oregon 
Imp.  Co.  V.  Sagmelster,  4  Wash.  710,  SO  Pac. 
1068  [18  U  R.  A.  233],  we  held  that  commu- 
nity property  could  be  sold  upon  a  Judgment 
against  the  husband,  tendered  for  an  Indebt- 
edness Incnrred  by  the  husband  by  reason  of 
losses  In  business  In  which  he  was  engaged, 
with  which  the  wife  had  no  connection  fur- 
ther than  that  cast  upon  her,  by  the  law,  as  a 
member  of  the  community.  *  *  *  A  fur- 
ther consideration  of  the  question  has  con- 
flrmed  our  convictions  that  everything  rlght- 
fnlly  done  by  the  husband  will  be  presumed 
to  have  been  done  In  the  Interest  of  the  com- 
munity, and  that  such  presumption  will  ob- 
tain, unless  It  is  made  a£Srmatlvely  to  ap- 
pear that  the  transaction  In  question  related 
to  his  separate  property.  •  •  *  Under 
the  law  as  established  by  that  case.  It  must 
be  held  that  any  liability  Incurred  by  the 
husband  In  the  prosecution  of  any  business 
is  prima  facie  a  charge  against  the  oonunu- 
nlty,  and  that  the  presumption  to  that  ef- 
fect will  continue  in  force  until  it  Is  over- 
thrown by  proof  that  such  liability  was  mot 
incurred  in  «my  business  of  which  the  com- 
munity would  have  had  the  benefit,  if  profit 
had  been  realized  therefrom." 

In  Ballard  v.  Slyfleld,  47  Wash.  174,  91 
Pac.  642,  we  said:  "Property  acquired  by 
purchase  during  the  marriage  is  presumed  to 
be  community  property,  and  the  burden  rests 
upon  the  spouse  asserting  its  separate  char- 
acter to  establish  his  or  her  claim  by  clear 
and  satisfactory  proof." 

And  in  Graves  v.  Graves,  48  Wash.  664,  94 
Pac.  481,  where  property  was  acquired  by  the 
community,  and  improved  with  community 
funds  earned  after  marriage,  we  held  that 
such  proi>erty  was  Community  property,  and 
that  an  oral  agreement  that  such  property 
might  be  held  as  separate  property  by  one  of 
the  spouses  did  not  change  the  character 
which  the  law  gave  to  the  property.  See, 
also,  Denny  v.  Schwabacher,  64  Wash.  689, 
104  Pac.  137, 132  Am.  St  Rep.  1140. 

We  thlnlc  the  rule  in  these  cases  clearly 
fixes  the  character  of  this  contract  even 
though  signed  by  the  husband  alone,  because 
It  cannot  be  reasonably  argued  that  this 
property  was  not  acquired  for  the  benefit  of 
the  community.  If  the  purchase  price  had 
been  paid,  or  shall  be  paid  In  the  future, 
there  can  be  no  doubt  that  the  property  when 
acquired  will  be  the  community  real  estate  of 
the  appellanta    And  there  can  be  no  doubt 


that  when  Mr.  Murrey  entered  into,  the  con- 
tract against  the  protests  of  his  wife,  be  did 
BO  with  the  conviction  that  the  contract  was 
a  good  investment  for  the  community.  Un- 
der the  statute  he  has  the  management  and 
control  of  the  personal  property.  He  had  in 
his  possession  $1,074  of  community  funds, 
which  he  desired  to  invest  in  this  real  estate. 
His  wife  objected.  But  he  persisted  in  his 
desire,  and  purchased  the  property.  He  had 
a  right  to  do  so  under  the  statute  which 
gives  him  the  management  and  control  of 
the  personal  property.  It  will  not  do  to  say 
that  where  one  member  of  the  community 
uses  community  funds  against  the  wishes  of 
the  other  member  of  the  community,  and 
makes  an  Investment  a  mere  objection  of  the 
other  makes  the  property  acquired  the  sep- 
arate property  of  the  one  making  the  invest- 
ment And  yet  If  the  contention  of  the  ap- 
pellants is  sustained  in  tMs  case,  that  would 
be  the  result  for  it  Is  argued  that  because 
Mrs.  Murrey  objected  to  the  contract  It  be- 
came the  separate  contract  and  liability  of 
her  husband. 

No  authorities  from  this  court  are  cited  by 
the  appellants  to  sustain  this  position,  ex- 
cept the  case  of  Brookman  v.  State  Insnr> 
once  Co.  of  Oregon,  18  Wash.  309,  51  Pac. 
895.  That  was  a  case  where  there  was  a 
question  of  fact  to  go  to  the  Jnry  whether  a 
lease  of  property  by  a  married  woman  be- 
came her  separate  property.  Evidently  in 
that  case  there  was  evidence  which  tended 
to  show  at  least  that  the  wife  had  a  sepa- 
rate estate,  and  that  she  was  dealing  with 
her  separate  property,  and  made  the  lease 
for  the  benefit  of  her  separate  property,  and 
not  for  the  commnnlty.  There  is  no  such 
contention  in  this  case,  and  there  is  no  evi- 
dence of  the  fact  that  Mr.  Murrey  purchased 
or  dealt  with  this  property  as  bis  separate 
property.  The  evidence  is  conclusive  that 
the  contract  was  made  for  the  benefit  of  the 
community,  and  was  a  community  obligation. 
So  that  case  has  no  bearing  upon  this  one. 

[2]  It  Is  next  argued  by  the  appellant  that 
the  assignees  had  no  right  to  maintain  this 
action,  because  this  contract  was  assigned  to 
the  respondents  as  security  for  a  debt.  No 
authorities  are  dted  to  sustain  this  position. 
We  have  held  to  the  contrary,  and  the  gen- 
eral rule  is  that  a  vendor  has  a  right  to  as- 
sign his  rights  under  such  a  contract  so  as 
to  entitle  the  assignee  to  enforce  the  same. 
Big  Bend  Land  CO.  v.  Hutchlngs,  71  Wash. 
345,  128  Pac.  652. 

We  are  satisfied,  therefore,  that  the  trial 
court  was  right  in  his  conclusions.  The  Judg- 
ment Is  affirmed.  Tlie  respondents  have  made 
no  api)earance  in  this  court;  therefore  no 
costs  will  be  taxed  in  their  favor. 

CROW,  O.  J.,  and  MORRIS  and  PARKER, 
33.,  concur.    rULLERTON,  J.,  dlssenta 
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SEATTIiB  ELECTRIC  CO.  ▼.  CITY  OF 

SEATTLE  et  al. 
(Supreme  Court  of  Washington.    Feb.  20, 1914.) 

1.  MUNICIPAl  COBFOBATIONB  (|  592*)— POWBB 
or    COBPORATIONS. 

Under  Const,  art.  11,  {  10,  declaring;  that 
cities  claiming  more  than  20,000  inhabitants 
shall  be  permitted  to  form  a  charter  for  its 
own  government,  and  section  ll  declaring  that 
any  municipality  may  make  and  enforce,  within 
itp  limits,  all  local  police,  sanitary,  and  other 
regulations  not  in  conflict  with  General  Laws, 
the  right  of  a  city  to  the  exercise  of  police  pow- 
er over  a  i>articular  subject-matter  ceases  when 
the  state  acts  upon  the  subject-matter,  unless 
there  is  room  for  the  exercise  of  concurrent  ju- 
risdiction. 

(Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  1311-1314;  Dec 
Dig.  t  592.*] 

2.  Municipal  Corfobations  (|  592*)— Poweb 
of  munioifal  cosforation. 

Public  Service  Commission  Law  (Law  1911, 
c.  117)  declares  that  the  term  "common  carrier" 
shall  include  street  railroads;  that  the  term 
"transportation  of  persons"  includes  any  service 
in  connection  with  the  carriage  of  persons,  the 
term  "service"  being  used  in  its  broadest  sense ; 
that  whenever  the  Public  Service  Commission 
shall  find  that  the  rules  of  any  common  carrier 
as  to  transportation  are  unjust  or  insufficient* 
shall  determine  reasonable  and  just  rules,  and 
that  a  complaint  may  be  made  by  any  individ- 
uals or  body  politic,  or  municipal  corporation. 
Const  art.  11,  §§  lO,  11,  authorize  municipali- 
ties of  a  certain  size  to  form  their  own  charter 
and  to  exercise  police  power,  not  in  conflict 
with  the  general  laws.  Held,  that  as  the  stat- 
ute expressly  applies  to  street  railroads,  and 
anthorizes  action  by  the  Public  Service  Com- 
mission on  the  i^tition  of  municipalities,  a  mu- 
nicipality is,  since  its  enactment,  precluded 
from  further  regulation  of  a  street  railroad  in 
its  borders,  even  .though  the  commission  has 
not  acted. 

[Ed.  Note. — Eor  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  1311-1314;  Dec 
Dig.  §  502.*] 

3.  Constitutional  Law  (§  70*)— Division  of 
Governmental  Powers. 

The  courts  cannot  consider  the  wisdom  of 
a  legislative  enactment 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i§  129-132,  137;  Dec.  Dig. 
i  70.»] 

En  Banc.  Appeal  from  Superior  Court, 
ICing  County;    B.  B.  Albertson,  Judge. 

Action  by  the  Seattle  Electric  Company,  a 
corporation,  against  the  City  of  Seattle  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

Jas.  EX  Bradford  and  Ralpb  S.  Pierce, 
both  of  Seattle,  for  appellants.  James  B. 
Howe,  and  Hugh  A.  Tait,  both  of  Seattle,  for 
respondent 

MAIN,  J.  This  action  was  begun  for  the 
purpose  of  securing  injunctive  relief.  The 
plaintiff  Is  a  public  service  corporation  own- 
ing and  operating  a  street  railway  system  in 
the  city  of  Seattle  over  approximately  180 
miles  of  track  under  and  by  virtue  of  fran- 
chises granted  by  such  city.  The  defendant 
city  is  a  municipal  corporation  of  the  first 
olass.     During  the  month  of  October,  1911, 


the  city  coandl  of  the  city  of  Seattle  passed 
an  ordinance  for  the  purpose  of  regulating 
the  operation  of  electric  street  cars.  The 
object  of  this  ordiuance  was  twofold:  Fhst, 
prevention  of  overcrowding  of  the  cats;  and, 
second,  to  secure  their  operation  in  accord- 
ance with  a  schedule  to  be  Sled  in  the  office 
of  the  superintendent  of  public  ntUitleg  of 
the  city.  Thereafter,  and  on  November  16, 
1911,  tbe  present  action  was  instituted  for 
the  purpose  of  enjoining  the  defendants  from 
enforcing,  or  attempting  to  enforce,  the  ordi- 
nance. After  issue  was  Joined,  the  cause  to 
due  time  came  on  for  trial  in  the  superior 
court.  A  Judgment  was  entered  enjoioiog 
the  defendants  from  enforcing  the  ordinance. 
The  present  ai^>eal  Is  prosecuted  from  that 
Judgment 

The  sole  question  to  be  determined  la 
whether  the  ordinance  Is  a  valid  enactment 

For  the  purposes  of  the  present  decision  it 
will  be  assumed  that  the  city  council  had  the 
power  and  authority  to  pass  the  ordinance 
in  question,  unless  such  power  has  been  with- 
drawn from  it  by  the  provisions  of  what  is 
known  as  the  public  service  commission  law, 
passed  at  the  legislative  session  for  the  year 
1911.  Laws  of  1911,  c  117,  p.  538.  The  pro- 
visions of  this  law  which  are  here  material 
are  as  follows: 

"The  term  'common  carrier,'  when  used  in 
this  act,  includes  all  railroads,  railroad  com- 
panies, street  railroadt,  street  railroad  com- 
panies, •  •  •  owning,  operating,  manag- 
ing or  controlling  any  such  agency  for  public 
use  In  the  conveyance  of  persons  or  property 
for  hire  within  this  state."    P.  543. 

"The  term  'transportation  of  persons,'  when 
used  in  this  act,  Includes  any  service  in  con- 
nection with  the  receiving,  carriage  and  de- 
livery of  the  person  transported  and  his  bag- 
gage and  all  facilities  used,  or  necessary  to 
be  used  in  connection  with  the  safety,  com- 
fort and  convenience  of  the  person  trans- 
ported."   P.  544. 

"The  term  'service,'  is  used  In  this  act  in 
its  broadest  and  most  inclusive  sense."  P. 
544. 

"Whenever  the  Comml^on  shall  find,  after 
such  bearing,  that  the  rules,  regulatiaia, 
practices,  equipment,  appliances,  facilities  or 
service,  of  any  snch  common  carrier,  in  re- 
spect to  the  transportation  of  persons  or 
property,  are  unjust,  unreasonable,  unsafe, 
improper,  Inadequate  or  Insufficient,  the  (^m- 
mlssion  shall  determine  the  Just,  reasonable, 
safe,  adequate,  sufficient  and  proper  rales, 
regulations,  practices,  equipment,  appliances, 
facilities  or  service  to  be  observed,  furnished, 
constructed  or  enforced  and  be  used  in  the 
transportation  of  persons  and  property  by 
such  common  carrier,  and  fix  the  same  by  Its 
order  or  rule  as  hereinafter  provided."  P- 
S71. 

"Complaint  may  be  made  by  the  Commis- 
sion of  its  own  motion  or  by  any  person  or 
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corporation,  chamber  of  commerce,  board  of 
trade,  or  any  commercial,  mercantile,  agrl- 
eultnral  or  mannfactorlng  society,  or  any 
body  politic  or  municipal  corporation,  by  pe- 
tition or  complaint  in  writing,  setting  forth 
any  act  or  thing  done  or  omitted  to  be  done 
by  any  public  service  corporation  in  viola- 
tion, or  claimed  to  be  In  violation,  of  any  pro- 
vision of  law  or  of  any  order  or  mle  of  the 
Commission."    P.  592. 

It  will  be  noted  that  by  this  statute  it  Is 
provided:  That  the  term  "common  carrier" 
shall  include  street  railroads  and  street  rail- 
road companies.  That  the  term  "transporta- 
tion of  persons"  includes  any  service  in  con- 
nection with  the  receiving,  carriage,  and  de- 
livery of  persons  transported,  and  all  facil- 
ities used  or  to  be  used  in  connection  with 
the  safety,  comfort,  and  convenience  of  the 
persons  transported.  That  the  term  "r arvice" 
is  used  in  Its  broadest  and  most  inclusive 
sense.  That  when  the  Commission  (Public 
Service  Commission)  shall  find,  after  hearing, 
that  the  rules,  regulations,  etc.,  of  any  com- 
mon carrier  in  respect  to  the  transportation 
of  persons  or  property  are  unjust,  unreason- 
able, unsafe,  improper,  Inadequate,  or  inef- 
ficient, the  Commission  shall  determine  the 
just,  reasonable,  safe,  and  proper  rules,  regu- 
lations, etc.,  and  that  complaint  may  be  made 
by  the  Commission  of  Its  own  motion,  or  by 
any  person  or  coriioration,  chamber  of  com- 
merce, board  of  trade,  or  any  commercial 
mercantile,  agricultural,  or  manufacturing 
society,  or  any  body  politic  or  municipal  cor- 
poration. 

The  appellants  concede  that  these  provi- 
sions of  the  law  endow  the  Public  Service 
Commission  with  power  to  regulate  and  con- 
trol street  railways.  But  it  is  contended 
that,  until  such  time  as  the  Public  Service 
Commission  shall  act,  the  city  council  retains 
jurisdiction  to  regulate  street  railways  as  to 
the  number  of  passengers  which  a  car  may 
carry  and  the  schedule  in  accordance  with 
which  cars  shall  be  operated.  In  other 
words,  the  dty  may  act  until  the  Public 
Service  Commission  shall  have  acted,  but 
when  the  latter  has  ls.sued  pn  order  covering 
the  same  subject-matter,  then  the  action  of 
the  dty  council  becomes  nugatory  and  of  no 
force  and  eftect 

The  respondent  contends  that  the  public 
service  commission  law  vested  in  the  Public 
Service  Commission  Jurisdiction  over  all  mat- 
ters covered  by  the  ordinance,  and  any  previ- 
ous delegation  of  power  to  the  city  over  the 
same  subject-matter  was  thereby  revoked,  or, 
to  state  It  In  another  way,  that  the  Jurisdic- 
tion of  the  city  as  to  such  matters  was  divest- 
ed by  the  enactment  of  the  statute,  and  sub- 
sequKit  to  the  time  when  the  statute  went 
into  effect  the  dty  had  no  power  to  act.  and. 
since  the  ordinance  waa  enacted  subsequent 
to  the  time  when  the  law  took  effect,  the  city 
acted  without  power,  and  the  ordinance  was 
therefore  void. 

[1]  The  ultimate  question  to  be  determhied 


then  is  whether  the  public  service  commission 
law  revoked  the  power  of  the  city  to  legislate 
upon  the  subject-matter  of  the  ordinance  at 
the  time  the  law  took  effect,  or  does  the  dty 
retain  such  power  until  the  Public  Service 
Commission  shall  Issue  an  order  covering  tbe 
same  subject-matter? 

Section  10  of  article  11  of  the  state  Con-  ■ 
stltution  provides  that  any  city  containing 
a  population  of  20,000  Inhabitants  or  more 
shall  be  permitted  to  frame  a  charter  for  Its 
own  government  "consistent  with  and  subject 
to  tbe  Constitution  and  laws  of  this  state." 

Section  11  of  the  same  article  provides 
that  any  county,  city,  town,  or  township  may 
make  and  enforce  within  its  limits  all  such 
local,  police,  sanitary,  and  other  regulations 
as  are  "not  in  conflict  with  general  laws." 

In  State  ex  rel.  Webster  v.  Superior  Court, 
67  Wash.  37,  120  Pac.  861,  Ann.  Cas.  1913D, 
78,  It  was  held  that  these  two  sections  of  the 
Constitution  were  subject  to  the  same  inter- 
pretation. It  was  there  said:  "This  section 
[11]  is  subject  to  the  same  interpretation  as 
section  10,  and  under  It  a  general  law  becomes 
controlling.  The  words  'not  in  conflict  with 
general  laws,'  as  there  employed,  do  not  mean 
that  munldpal  regulations,  passed  In  the  ab- 
sence of  general  laws,  foreclose  the  right  of 
the  state  to  assert  its  sovereignty,  but  merely 
that  the  police  power  may  be  exercised  un- 
til such  time  as  the  state  acts.  They  must 
then  give  way  to  the  general  law.  If,  by  its 
Inaction,  the  state  has  permitted  a  municipal- 
ity to  assume  and  exercise  its  police  power, 
it  Is  not  foreclosed  of  its  right  if  the  Legis- 
lature afterwards  sees  fit  to  exercise  it. 
Cooley,  Const  Lim.  (7th  Ed.)  p.  279.  Under 
this  rule,  concurrent  Jurisdiction  over  crimes 
has  been  sustained.  Bnt  where  the  state,  as 
has  this  state,  asserted  Its  Jurisdiction  over 
a  given  subject-matter,  and  there  Is  no  room 
for  concurrence,  the  municipal  charter  or  or- 
dinance must  give  way." 

It  is  apparent  that  the  court  there  plainly 
held  that  the  right  of  the  city  to  exerdse  the 
police  power  over  a  particular  subject-matter 
ceases  when  the  state  acts  upon  the  same 
subject-matter,  unless  there  is  room  for  the 
exerdse  of  concurrent  jurisdiction.  That  a 
state  acts  when  a  law  passed  by  the  Legisla- 
ture takes  effect  can  hardly  be  doubted.  In 
the  case  of  Northern  Padflc  Ry.  Co.  t.  State 
of  Washington,  222  U.  S.  370,  32  Sup.  Ct  160, 
56  L.  E5d.  237,  the  federal  Supreme  Court  had 
before  it  substantially  this  state  of  facts: 
On  March  4,  1907,  an  act  of  Congress  known 
as  the  "hours  of  service"  law  was  approved. 
Chapter  2939,  34  Stat.  1415  [U.  S.  Comp.  St. 
Supp.  1911,  p.  1321].  This  law  contained  a 
provision  to  the  following  effect:  "This  act 
shall  take  effect  and  be  in  force  one  year  aft- 
er its  passage."  On  June  12,  1907,  a  law  of 
the  state  of  Washington  (Laws  of  1907,  p.  25, 
c.  20),  regulating  the  hours  of  service  of  rail- 
way employes,  became  effective.  On  July  3, 
and  4,  1907,  the  Northern  Paciflc  Railway 
Company,  In  operating  a  train  on  its  road 
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In  the  state  of  Wasblngton,  permitted  some 
of  the  train  crew  to  remain  on  duty  more 
than  16  consecutlTe  hours,  and  thereby  of- 
fended against  the  law  of  the  state,  which  be- 
came effective  on  June  12th.  The  question 
was  whether  the  right  of  the  state  to  apply 
its  police  power  for  the  purpose  of  regulating 
Interstate  commerce  in  a  case  like  this  was 
terminated  when  the  act  of  Ckingress  covering 
the  same  subject-matter  was  approved,  or 
when,  by  Its  terms.  It  was  to  take  effect  one 
year  later.  The  court  there,  after  reviewing 
the  decision  of  this  court  which  sustained  the 
right  to  proceed  under  the  state  statute  until- 
the  act  of  Congress  should  take  effect,  said: 
"But  we  are  of  opinion  that  this  view  Is  not 
compatible  with  the  paramount  authority  of 
Congress  over  Interstate  commerce.  It  Is  ele- 
mentary, and  such  Is  the  doctrine  announced 
by  the  cases  to  which  the  court  below  refer- 
red, that  the  right  of  a  state  to  apply  its 
police  power  for  the  purpose  of  regulating 
Interstate  commerce.  In  a  case  like  this,  ex- 
ists only  from  the  silence  of  Congress  on  the 
subject,  and  ceases  when  Congress  acts  on 
the  subject,  or  manifests  Its  purpose  to  call 
Into  play  its  exclusive  power.  This  being  the 
conceded  premise  upon  which  alone  the  state 
law  could  have  been  made  applicable.  It  re- 
.sults  that,  as  the  enactment  by  Congress  of 
the  law,  In  question  was  an  assertion  of  Its 
power,  by  the  tact  alone  of  such  manifesta- 
tion that  subject  was  at  once  removed  from 
the  sphere  of  the  operation  of  the  authority 
of  the  state.  To  admit  the  fundamental  prin- 
ciple and  yet  to  reason  that,  because  Con- 
gress chose  to  make  its  prohibitions  take  ef- 
fect only  after  a  year,  the  matter  with  which 
Congress  dealt  remained  subject  to  state  pow- 
er Is  to  cause  the  act  of  Congress  to  destroy 
Itself;  that  is,  to  give  effect  to  the  will  of 
Congress  as  embodied  In  the  postponing  pro- 
vision for  the  purpose  of  overriding  and 
rendering  Ineffective  the  expression  of  the 
will  of  Congress  to  bring  the  subject  within 
Its  control — a  manifestation  arising  from  the 
mere  fact  of  the  enactment  of  the  statute." 

The  right  of  the  city  to  exercise  the  police 
power  within  Its  corporate  limits,  given  to  It 
by  constitutional  grant,  may  not  present  a 
situation  exactly  parallel  to  the  right  of  the 
state  to  exercise  jurisdiction  for  the  purpose 
of  regulating  interstate  commerce,  which  ex- 
ists only  by  virtue  of  the  silence  of  Congress. 
In  one  case  there  Is  an  affirmative  declaration 
of  power  by  the  fundamental  law  of  the  state. 
In  the  other  there  is  only  a  negative  power, 
which  exists  until  Congress  shall  speak  upon 
the  subject  But,  notwithstanding  this  dif- 
ference, it  Is  plain  that  the  state  must  be  held 
to  have  spoken  upon  a  given  subject-matter 
when  its  legislative  will  becomes  effective. 
From  that  time  the  policy  of  the  state  is  de- 
clared. But  If  there  is  room  for  the  exercise 
of  concurrent  jurisdiction,  the  act  of  the 
state  Legislature  does  not  revoke  the  right 
of  the  city  to  exercise  the  police  power. 


[2]  The  inquiry  then  must  be  directed  to 
the  question  as  to  whether  the  Leglslatnie 
intended  that  the  dty  should  exercise  Its 
police  power  over  the  subject-matter  ot  the  or- 
dinance after  the  public  service  commissloD 
law  took  effect  and  prior  to  the  time  that  the 
Public  Service  Commission  might  issue  an 
order.  Hie  public  service  commission  law  of 
this  state  was  substantially  taken  from  the 
Wisconsin  law.  This  fact  is  conceded  by 
both  the  appellants  and  the  respondent  The 
Wisconsin  law  contained  a  provision  that  the 
act  should  not  apply  to  street  and  electric 
railroads  engaged  solely  in  the  transportation 
of  passengers  within  the  limits  of  cities.  In 
the  law  of  this  state  we  find  no  such  provi- 
sion. The  terms  of  the  law  as  shown  by  the 
excerpts  already  quoted  are  most  comprehen- 
sive. The  appellant  concedes  that  these 
provisions  Invest  the  Public  Service  Commis- 
sion with  the  right  to  control  street  railways 
by  the  issuance  of  an  order  after  a  hearing, 
and  also  the  right  of  the  city  to  invoke  the 
aid  of  the  Commission  in  regulating  and 
controlling  street  railways  operating  within 
its  limits.  Had  the  Legislature  intended  that 
the  city  might  exercise  jurisdiction  until  tlie 
Commission  should  Issue  an  order,  it  seems 
strange  that,  with  the  Wisconsin  law  before 
it,  with  a  provision  therein  exempting  cer- 
tain street  and  electric  railroads  from  Its 
operation,  some  qualification  would  not  bare 
been  inserted  in  the  law  of  this  state. 

Again,  it  it  was  the  legislative  will  that 
Jurisdiction  should  be  retained  by  the  city, 
tlie  insertion  in  the  law  of  the  right  of  the 
dty  to  Invoke  the  aid  ot  the  Commission 
would  be  entirely  useless.  To  so  construe  the 
law  that  the  city  might  exercise  the  power  of 
regulation  until  the  Public  Service  Commis- 
sion should  act  would  be  of  no  substantial 
benefit  to  the  city,  and  would  give  rise  to  con- 
flict of  authority  and  inevitable  confusion. 
If  this  were  the  meaning  of  the  law,  the  dty, 
after  it  had  gone  to  the  trouble  and  the  ex- 
pense of  acquiring  the  necessary  data  and 
passing  a  regulating  ordinance,  might  bare 
its  work  nullified  whenever,  to  use  the  lan- 
guage of  the  statute,  complaint  might  be 
made  to  the  Commission  by  "any  person,  cor- 
poration, chamber  of  commerce,  board  ot 
trade,  or  any  commercial,  mercantile,  agri- 
cultural or  manufacturing  society,  or  any 
body  politic  or  municipal  corporation,"  and 
the  Commission  should  issue  an  order.  And 
the  public  utilities  company,  if  It  should 
comply  with  the  ordinance  and  incur  ex- 
penses necessarily  incident  thereto,  nilgbt 
have  its  work  undone  in  like  manner. 

Considering  the  entire  statute,  and  especial- 
ly the  excerpts  quoted  therefrom,  it  seems 
plain  to  us  that  it  was  the  legislative  Intent 
that  the  power  and  authority  to  regulate 
public  utilities  was  vested  in  the  Public  Serv- 
ice Commission  from  and  after  the  time  the 
law  took  effect,  and  that  when  the  law  be- 
came effective  it  revoked  the  power  of  the 
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clt7  to  legislate  upon  tbe  sabject-matter  cov- 
ered by  the  ordinance. 

Two  cases  are  called  to  our  attention,  by 
counsel  for  the  appellant,  which  It  is  claimed 
snstaln  his  view.  They  are  Charleston  Con- 
sol.  Ry.  &  L.  Co.  V.  City  Council  of  Charles- 
ton, 92  S.  C.  127,  76  8.  E.  890,  and  City  of 
Manitowoc  y.  Manitowoc  &  N.  T.  Co.,  145 
Wis.  13,  129  N.  W.  926. 

In  tbe  Charleston  Case  the  dty  had  grant- 
ed a  gas  franchise,  and  In  the  franchise  the 
right  to  fix  the  rate  to  be  charged  for  light, 
heat,  and  power  furnished  to  the  city  and  its 
citizens  was  reserved  to  the  city  council. 
Thereafter  the  legislature  of  the  state  of 
South  Carolina  passed  a  law  providing  for 
the  regulation  of  rates  by  a  commission.  The 
lighting  company  contended  that  this  law 
abrogated  the  right  of  the  dty  to  fix  tbe  rate 
which  had  been  reserved  In  the  franchise. 
The  decision  in  that  case  was  rendered  by  a 
single  Justice,  and  it  was  held  that,  "until 
the  Commission  had  exerdsed  Its  power  to 
fix  a  different  rate,  that  provided  by  the  con- 
tract stands." 

In  the  Manitowoc  Case,  a  frandilse  had 
been  granted  by  the  city  to  the  traction 
company  In  whlcb  the  rate  of  fare  to  be 
charged  between  the  dtles  of  Manitowoc  and 
Two  Rivers  was  fixed  at  10  cents.  Subse- 
quently the  Legislature  of  the  state  of  Wis- 
consin passed  a  public  utilities  law,  which 
provided  that  rates  might  be  fixed  by  a  com- 
missioa  therein  provided  for.  The  traction 
company  claimed  that  tbe  rate  of  10  cents 
was  not  compensatory,  and  that  the  public 
utilities  law  giving  tbe  right  to  the  commis- 
sion to  fix  rates  had  abrogated  Its  contract 
rate  with  the  city,  and  sought  to  Increase 
ihe  rate  from  10  cents  to  15  cents.  The  city 
brought  an  action  to  restrain  such  Increase. 
The  court  there  held  that,  the  rate  fixed  In 
tbe  franchise  being  a  contractual  rate^  it 
was  not  modified  until  tbe  Commission  should 
act  and  fix  a  different  rate. 

Both  of  these  cases  are  founded  upon  the 
proposition  that  a  contract  between  a  dty 
and  a  public  utility  is  not  abrogated  when 
a  public  utilities  law  goes  Into  effect  giving 
a  commission  the  right  to  fix  thti  rates,  but 
that  tbe  contract  rate  remains  until  such 
time  as  the  Commission  provides  for  a  differ- 
ent rate. 

The  distinction  between  those  cases  and 
the  present  case  Is  that  there  was  a  definite 
contract  in  each  case,  while  here  the  city  of 
Seattle  did  not  retain  by  contract  the  right 
to  exercise  the  power  which  it  sought  to  ex- 
ercise by  the  ordinance,  but  claims  tbe  right 
to  exercise  it  under  the  police  power  of  tbe 
dty.  While  the  passage  of  a  public  utilities 
law  does  not  abrogate  contracts  until  the 
Commission  has  fixed  a  different  rate,  it  does 
not  follow  that  the  passage  of  a  public 
utilities  law  may  not  withdraw  from  the 
dty  the  right  to  exercise  the  police  power 
from  and  after  the  date  It  became  effective. 
This  distinction  was  recognized  In  the  Mani- 


towoc Case,  where  It  was  said:  '^f,  as  is 
contended  by  counsel  for  the  respondent,  no 
contract  was  entered  into,  and  we  were 
dealing  with  tbe  ordinance  as  a  legislative 
enactment  pure  and  simple,  and  not  as  part 
and  parcel  of  a  contract,  there  might  be  good 
reason  for  the  claim  that  It  is  superseded  by 
chapter  362,  Laws  1906,  without  any  affirma- 
tive action  on  tbe  part  of  the  Railroad  Com- 
mission." 

It  has  been  stated  by  respectable  authority 
that  the  grant  of  power  to  a  municipal  cor- 
poration does  not  permit  It  to  adopt  by-lav;s 
w^ich  Infringe  the  spirit  or  are  repugnant  to 
the  policy  of  the  state  as  declared  In  Its  gen- 
eral legislation.  In  2  Dillon,  Munldpal  Cor- 
porations (5th  Ed.)  I  601,  it  is  said:  "The 
rule  that  a  municipal  corporation  can  pass 
no  ordinance  which  conflicts  with  its  charter, 
or  any  general  statute  In  force  and  applicable 
to  the  corporation,  has  been  before  stated. 
Not  only  so,  bnt  it  cannot,  in  virtue  of  its 
incidental  power  to  pass  by-laws,  or  under 
any  general  grant  of  that  authority,  adopt  by- 
laws which  Infringe  the  spirit  or  are  repug- 
nant to  the  policy  of  the  state  as  declared 
In  its  general  legislation.    •     •     •  •• 

Some  mention  has  been  made  of  the  right 
of  the  dty  to  control  the  use  of  its  streets. 
But  obviously  that  question  Is  not  Involved 
In  this  proceeding. 

[3]  Neither  can  we  here  consider  tbe  wis- 
dom of  the  public  service  commission  law. 
If  the  law  Is  unwise  or  unjust  in  its  opera- 
tion, resort  must  be  had  to  the  legislative 
branch  of  the  government  to  change  it.  It  Is 
our  duty  to  construe  the  law  as  we  find  it 

The  Judgment  will  be  affirmed. 

CROW,  C.  J.,  and  MOUNT,  GOSE,  CHAP- 
WICE,  and  FDLLERTON,  JJ.,  concur. 

ELLIS,  J.  The  conclusion  readied  by  the 
majority  seems  Inevitable  in  view  of  the  de- 
cision in  tbe  Webster  Case,  67  Wash.  37,  120 
Pac.  861,  Ann.  Cas.  1913D,  78.  The  cases 
cannot  be  logically  distinguished.  I  Joined 
in  the  dissenting  opinion  in  that  case,  and 
still  believe  that  It  expresses  tbe  sounder 
view.  But  since  tbe  majority  opinion  In  that 
case  has  become  the  settled  law  of  the  state, 
I  am  constrained  to  concur  in  the  result 
reached  by  the  majority  in  thi& 

MORRIS,  J.    I  concur  with  ELLIS,  J. 

PARKER,  J.  I  concur  In  tbe  result  reach- 
ed by  my  Brethren,  In  view  of  the  fact  that 
the  regulations  here  Involved,  whlcb  are 
sought  to  be  enacted  In  the  form  of  a  city 
ordinance,  have  to  do  solely  with  the  over- 
crowding of  street  cars  and  thdr  operation 
in  accordance  with  schedules  to  be  filed  with 
the  dty  authorities.  I  entertain  some  fears, 
however,  that  the  court's  opinion  may  clreate 
the  impression  that  tbe  city  has,  by  the  public 
service  commission  law,  been  shorn  of  its 
police  power  to  a  greater  extent  than  I  am 
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ready  to  concede  that  law  has  accomplished. 
It  seems  to  me  that  there  are  many  possible 
police  regulations  which  the  dty  may  enact 
In  the  form  of  ordinances,  looking  to  the  wel- 
fare and  safety  of  the  public,  to  which  a 
street  railway  company  would  be  subject,  as 
well  as  others,  notwithstanding  the  existence 
of  the  public  senrice  commission  law. 


STATE   r.    MILLER. 
(Supreme  Court  of  Washington.    Feb.  21,  1914.) 

1.  Cbiuinal  Law  (§  1169*)  —  Appeal  —  Re- 
view—Habuless  Ebbob— Admission  of  Ev> 

IDENCE. 

There  was  no  error  in  admitting  evidence 
by  the  wife  of  the  owner  that,  three  weeks  sub- 
sequent to  the  burglary  charged,  the  home  of 
the  witness  was  again  burglarizeid,  and  the  re- 
mainder of  a  set  of  silver,  part  of  which  was 
taken  the  first  time,  stolen,  where  other  evi- 
dence to  the  same  fact  was  admitted  without 
objection. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  754,  3088,  3130,  3137-^143 ; 
Dec.  Dig.  I  1109.*] 

2.  Cbihinai.  Law  (j  1169*)  — Appeal  — Re- 
view—Habuless  Ebbob— Admission  of  Ev- 
idence. 

Where  a  witness,  in  a  prosecution  for 
burglary,  had  testified  without  objection  that 
about  a  month  previous  a  man  came  to  her 
home  and  asked  for  a  certain  number,  and 
there  was  no  such  number  on  the  street,  it  wa» 
not  error  to  allow  her  to  be  subsequently  asked 
if  there  was  any  such  number  on  the  street, 
over  accused's  objection  that  it  was  irrelevant 
and  too  remote. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  764,  3088,  3130,  3137-3143; 
Dec.  Dig.  i  1169.*] 

3.  Cbiminal  Law  (J  339*)— Evidence— Con- 
clusion OF  Witness— Best  JunoiiENT. 

In  a  prosecution  for  burglary,  where  a 
witness  had  testified  that  a  man  had  come  to 
her  home  and  asked  for  a  certain  number,  and 
there  was  no  such  number  on  the  street,  her 
testimony  that  her  "best  judgment"  was  that 
accused  was  the  man  was  not  incompetent  be- 
cause of  the  words  quoted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  767-772 ;  Dec  Dig.  §  339.»] 

4.  Cbiminal  Law  (§  448*)—Evidence— Com- 
petency—  Identiftino   Bubolab's  Tools. 

In  a  prosecution  for  burglary  it  was  com- 
petent for  the  witnesses  for  the  prosecution  to 
describe  certain  articles  found  in  the  accused's 
room,  and  to  state  whether  they  were  burglar's 
tools. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8f  1035-1039,  1041-1043, 
1045,  1048-1051;    Dec.  Dig.  %  448.*] 

5.  Bubo  LAST  (f  36*)  —  Evidence  —  Assumed 
Name. 

In  a  prosecution  for  burglary  there  was 
no  error  in  admitting  testimony  that,  while  oc- 
cupying a  room  where  burglar's  tools  were  sub- 
sequently found,  the  accused  and  another,  al- 
leged to  have  been  his  partner  in  crime,  had 
registered  under  assumed  names. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent.  Dig.  S  83;    Dec.  Dig.  {  36.*] 

6.  Witnesses  (S  199*)  —  Pbivilbqed  Commu- 
nications—Attobnet  AND  Client. 

An  attorney  who  was  employed  by  accused 
to  obtain  the  release  of  another,  alleged  to 
have  been  bis  partner  in  certain  burglaries,  but 


who  was  only  held  under  a  general  charge  of 
suspicion,  accused  not  knowing  that  be  himself 
was  under  suspicion,  and  no  suggestion  being 
made  of  his  desiring  the  attorney's  services, 
could  testifv  as  to  statements  made  by  the  ac 
cused,  since  the  professional  relation  was  cre- 
ated in  behalf  of  the  other,  and  not  of  accused. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  g{  749-761,  766,  767 ;  Dec  Dig.  i 
199.*]  ^     ^  , 

7.  Criminal  Law  (8  1111*)— Appeal— Recokd 
—Statement  of  Fact8--Cokclusivene8s. 

The  statement  of  facts  as  certified  by  the 
trial  court  must  be  accepted,  as  sbowiDg  what 
was  said  and  done  relative  to  striking  out  cer- 
tain inadmissible  evidence  which  accused  claim- 
ed was  not  stricken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent  Dig.  ||   2884-2896;    Dec   Uig.  i 

8.  Cbiminal  Law  (|  508*)— Evidkncb— Cor- 
fesszons— Duress. 

While  a  confession  obtained  by  duress  can- 
not sustain  a  conviction,  there  is  a  distinction 
between  evidence  of  a  confession  and  evidence 
in  chief,  and,  where  an  accomplice  was  offered 
to  prove  the  crime,  accused  could  not  demand 
a  preliminary  examination  to  show  that  his 
testimony  was  procured  by  duress;  that  being 
a  matter   for  cross-examination. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  1099-1123;  Dec  Dig.  i 
508.*] 

9.  Cbiminal  Law   (g  1170*)  — Appeal— Re- 
view —  Harmless    Ebbob  —  Exclusion   of 

EVIDEJiCE. 

There  was  no  error  warranting  reversal 
in  excluding  questions  asked  a  confessed  ac- 
complice, on  cross-examination  by  the  accused, 
in  order  to  impeach  the  accomplice  by  showing 
contradictory  statements,  where  such  state- 
ments were  fully  covered  by  an  atiidavit  and 
other  papers  which  were  subsequently  put  be- 
fore the  jury. 

[Ed.  Note.— For  -other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3145-3153;  Dec  Dig.  i 
1170.*] 

10.  Cbiminal  Law  (J  863*)— Tbiait-Instbdo- 
tions- Time  of  Giving  Instbuctio.ns. 

There  was  no  error  in  recalling  tbe  jorj 
from  tbe  jury  room,  after  notice  to  accused's 
counsel,  and  without  comment  except  to  saj 
that  it  was  an  oversight,  to  read  two  addition- 
al instructions,  since  it  was  the  court's  duty  to 
fully  instruct  tbe  jury  as  to  the  law,  and,  if 
the  court  omitted  anything  which  he  considored 
of  value,  there  was  no  error  in  recalling  tbe 
jury  to  remedy  the  omission. 

[E>d.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2065-2067;  Dec  Dig.  I 
863.'] 

11.  Cbiminal  Law  (f  637*)  — Tbial-- Cow- 
duct  OF  Trial— Handcuffino  Accused. 

Where  one  charged  with  burglary  bad 
twice  broken  jail,  and  escaped,  and  was  under 
indictment  lor  assault  with  intent  to  kill,  that 
on  the  first  day  of  the  trial  he  was  led  to  and 
from  the  courtroom  with  handcuffs  did  not  re- 
quire a  reversal  where  he  appeared  throughuut 
the  trial  without  fetters,  and  the  fact  was  not 
known  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1484 ;   Dec  Dig.  f  637.*] 

12.  JuBT  (J  116*)— Natube  and  CoNsmo- 
TioN  OF  jUBiBs— Mixed  Jvbies— Husbahd 
AND  Wife. 

That,  on  a  trial  of  one  charged  with  being 
an  habitual  criminal,  two  of  the  jurors  were 
husband  and  wife  did  not  make  the  panel  un- 
lawful, or  render  the  verdict  illegal,  and  there 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Kay-No.  Sarlas  A  Rap'rlnduw 

Digitized  by  LjOOQIC 


Wash.) 


STATE  V.  MILIiER 


897 


was  no  error  in  lebiging  to  disehatge  the  jury 
becaaae  of  anch  fact. 

[Ed.  Note. — For  other  casea,  see  Jnry,  CSent 
Dig.  S{  642,  643 ;    Dec.  Dig.  §  U6.*] 

13.  GBnaifAi.  tiAw  (I  1206*)— Sbrtkhob-Ir- 

DETKRMIRATB    SBNTBNOB. 

The  iDdeterminate  sentence  law  of  1907 
CLawB  1907,  c.  155),  which  provides  for  sen- 
tencing for  not  less  than  the  minimum  nor  more 
than  the  maximam  term  provided  by  lalw,  did 
not  repeal  by  implication  the  habitual  crimi- 
nal act  of  1903  (Laws  1903,  c.  86),  providing 
for  the  sentencing  of  habitual  criminals  for 
not  less  than  double  the  term  under  the  for- 
mer conviction,  since  the  indeterminate  sen- 
tence law  merely  provides  the  manner  in  which 
the  punishment  provided  by  the  habitual  crim- 
inal act  shall  be  pronounced  by  the  court. 

[S2d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3271-3277,  8279,  3280; 
Dec  Dig.  f  me.*] 

14.  Cbiminal  Law  ({  1206*)  —  Skhtbnox  — 
indetsbminate  sentence. 

One  convicted  of  being  an  habitual  crimi- 
nal under  the  habitual  criminal  act  of  1903 
(Laws  1903,  a  86),  providing  that  habitual 
criminals  shall  be  sentenced  for  not  less  than 
double  the  term  under  their  former  conviction, 
whose  sentence  nnder  his  former  conviction  was 
10  years,  was  properly  sentenced,  under  the 
indeterminate  sentence  law  of  1907  (Laws  1907, 
c  165),  providing  that  sentence  shall  be  for  not 
less  than  the  minimum  nor  more  than  the  max- 
imum term  provided  by  law,  for  a  term  of 
not  less  than  20  nor  more  than  40  years,  since 
the  minimum  term  would  be  20  years,  and, 
their  being  no  maximum  sentence  provided,  the 
indeterminate  sentence  law  authorized  the  court 
to  fix  the  maximum  term. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Vit,  IS  3271-8277,  8279,  8280; 
Dec.  Dig.  {  120e.*I 

Department  2.  Appeal  from  Superior 
Ckjnrt,  Pierce  County ;  M.  L.  CUtford,  Judge. 

Charles  Elliott,  alias  Peter  Miller,  was  con- 
victed of  burglary,  and  of  being  an  habitual 
criminal,  and  lie  appeals.   AfBrmed. 

Joseph  M.  Glasgow,  of  Seattle,  for  appel- 
lant John  F.  Murphy  and  Everett  O.  BIUb, 
both  of  Seattle,  for  the  Sti^te. 

MORRIS,  J.  Appellant,  having  been  con- 
Tlcted  of  the  crime  of  burglary,  appealed  to 
tills  court,  alleging  error  in  the  admission 
of  evidence  of  certain  confessions.  The  judg- 
ment was  reversed  upon  this  ground  in  State 
V.  MiUer,  68  Wash.  239,  122  Pac  1066,  and  a 
new  trial  ordered.  Appellant,  having  been 
tried  and  convicted  the  second  time  upon  the 
burglary  charge,  and  nnder  a  supplemental 
Information  having  been  convicted  under  the 
habitual  criminal  act,  has  again  appealed. 

Upon  this  appeal  98  assignments  of  error 
are  made,  82  of  which  are  to  the  admission 
and  rejection  of  testimony;  the  remainder 
relating  to  instructions,  various  motions  and 
demurrers;  and  an  attack  upon  the  habitual 
criminal  act  of  1903  (Laws  of  1903,  c.  86). 
It  is  manifest  we  cannot  here  review  all  these 
assignments,  as  to  do  so  would  prolong  this 
opinion  to  a  prohibited  length.  To  give  a 
proper  understanding  of  the  errors  predicated 
upon  the  rulings  of  the  lower  court  in  the 
admission  and  rejection  of  testimony  would 


ofttlmes  necessitate  quoting  much  of  the  rec- 
ord so  as  to  show  the  context  and  the  rela- 
tion of  the  testimony  to  other  admittedly  rel- 
evant and  admissible  matter.  It  is  sufficient 
to  say  that  the  record  has  been  carefully  read 
and  consideration  given  to  each  alleged  er- 
ror, and  In  no  instance  can  we  say  we  find 
any  ruling  that  suggests  «ny  prejudicial  ef- 
fect against  appellant  We  will,  however, 
refer  to  some  of  the  alleged  errors  upon 
which  appellant  lays  great  stress  as  fairly 
illustrating  the  character  of  the  evidence  ob- 
jected to. 

[1-3]  The  burglarized  house  belonged  to 
Fred  Fisher,  and  Mrs.  Fisher,  over  appel- 
lant's objection,  was  permitted  to  testify  that, 
about  three  weeks  subsequent  to  the  burglary 
charged  In  this  information,  the  house  was 
entered  a  second  time,  and  some  silverware 
taken  that  completed  a  set  part  of  which  had 
been  taken  the  first  time.  There  was  other 
testimony  along  this  line,  to  which  no  ob- 
jection was  made  except  to  the  use  of  certain 
words  used  by  Mrs.  Fisher  as  "Conclusions." 
WlUls  Taylor,  another  witness  for  the  state, 
also  testified  without  objection  that  he  and 
MlUer  committed  both  the  first  and  second 
burglary,  and  gave  as  a  reason  for  the  second 
burglary  that  the  "fence,"  where  the  first  lot 
of  silverware  had  been  taken,  made  some  ob- 
jection because  it  was  not  a  complete  set, 
and  that  he  and  Miller  went  back  to  the 
Fisher  home  the  second  time  to  get  the  re- 
mainder of  the  set  Taking  the  record  as  a 
whole,  we  can  see  no  error  of  which  appellant 
can  now  complain.  Mrs.  Fisher  also  testified 
without  objection  that,  about  a  month  pre- 
vious to  the  first  burglary,  a  man  came  to 
her  home  and  asked  for  a  certain  number, 
and  that  there  was  no  such  number  on  the 
street  Subsequently  she  was  asked  if  there 
was  any  such  number  on  the  street,  to  which 
objection  was  made  as  being  irrelevant  and 
too  remote.  In  view  of  the  previous  answers 
of  the  witness,  we  can  see  no  error  in  over- 
ruling the  objection.  Mrs.  Fisher  was  tben 
asked  to  give  her  best  judgment  as  to  wheth- 
er appellant  was  the  man  who  made  this  in- 
quiry, to  which  objection  was  made  that 
"best  Judgment"  was  not  sufficient;  that  the 
witness  must  say  'It  is  the  man,  or  the  testi- 
mony Is  absolutely  Incompetent."  The  testi- 
mony was  competent  Counsel's  objection 
went  to  its  weight,  which  was  for  the  Jury. 

[4,  6]  Certain  other  witnesses  were  asked  to 
describe  certain  articles  found  In  Miller's 
room,  and  as  to  whether  or  not  these  articles 
were  burglar's  tools.  The  testimony  was 
competent  Objection  was  also  made  to  ques- 
tions answering  which  it  was  shown  that, 
while  occupying  the  room  where  these  vari- 
ous articles  were  found,  'Miller  had  registered 
himself  as  "Charles  Brenner,"  and  Willis 
Taylor  as  "William  Rose."    We  see  no  error. 

[6]  Eight  assignments  of  error  are  predicat- 
ed upon  the  testimony  of  T.  D.  Page,  given  on 
behalf  of  the  state.    Page  was  permitted  to 
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testuy  over  objection  that  be  was  an  attor- 
ney, and  that  Miller  had  come  to  him  and 
employed  him  to  obtain  Taylor's  release  from 
Jail  about  a*  month  previous  to  Bliller's  ar- 
rest on  this  information,  and  as  to  certain 
statements  Miller  then  made.  This  was  ob- 
jected to,  upon  the  ground  that  it  was  a  con- 
fidential communication  between  attorney 
and  client  Page  testified  that  he  had  never 
been  employed  by  Miller  to  act  as  his  attor- 
ney In  any  matter ;  that  the  only  employment 
at  this  time  was  that  Miller  employed 
him  to  act  in  behalf  of  Taylor,  and  ob- 
tain his  release  from  Jail,  where  he  was 
held  under  a  general  charge  of  sasjriclon. 
The  fact  that  this  was  a  month  prior  to  the 
arrest  of  appellant  on  this  charge  seems  to 
us  sufficient  to  establish  the  fact,  as  contend- 
ed by  Page,  that  he  was  not  acting  as  Mil- 
ler's attorney,  and  that  no  suggestion  was 
made  of  any  need  of  his  professional  services 
In  behalf  of  Miller,  and  that  the  professional 
relation  was  created  In  behalf  of  Taylor,  and 
not  Miller.  Under  these  facts  it  is  clear  that 
any  communication  made  by  MiUer  was  not 
within  the  rule  of  prlyllege.  There  was  noth- 
ing to  show  that  MiUer  was  seeking  in  any 
way  to  obtain  any  professional  advice  from 
Page  to  aid  him  in  defeating  any  charge 
made  against  blm  in  connection  with  the 
Fisher  burglary.  So  far  as  he  then  knew,  no 
suspicion  was  directed  against  him  as  the 
perpetrator  of  these  crimes.  There  was  no 
necessity  for  seeking  his  professional  aid. 
Neither  was  the  conversation  directed  to  the 
Fisher  burglary.  It  related  to  matters  that, 
in  the  light  of  what  had  transpired  In  the 
two  Fisher  burglaries,  made  it  relevant  tes- 
timony. 

"A  communication  cannot  be  considered  as 
privileged  because  made  in  professional  con- 
fidence, unless  the  person  to  whom  It  Is  made 
is  acting  for  the  time  being  in  the  character 
of  legal  adviser  of  the  person  who  makes  It. 
The  couimnnlcation  must  also  be  made  for 
the  purpose  of  obtaining  professional  advice 
or  aid  in  the  matter  to  which  the  communica- 
tion relates."  Flack's  Adm'r  v.  Nelll,  26  Tex. 
273. 

In  Barle  v.  Grout,  46  Vt  113,  it  is  said: 
"The  communication,  to  be  privileged,  must 
have  been  made  to  the  witness  confidentially, 
as  his  counsel;  the  relation  of  counsel  and 
client  must  have  existed  at  the  time,  and  the 
communication  made  for  the  purpose  of  ob- 
taining counsel,  advice,  or  direction  in  regard 
to  his  legal  rights.  It  is  not  required  that 
the  witness  should  have  been  retained  gen- 
erally in  the  matter  upon  which  the  party 
was  seeking  advice;  but  he  must  have  been 
counsel  upon  the  subject  upon  which  the  con- 
ference was  had,  and  the  communication 
made  to  him  as  such." 

In  23  Am.  &  Eng.  Ency.  Law,  58,  the  rule 
is' thus  stated:  "In  order  that  a  communica- 
tion to  an  attorney  may  be  privileged,  it  is 
absolutely  essential  that  the  relation  of  at- 


torn^ and  dlent  should  have  existed  be- 
tween him  and  the  i>er8on  making  the  com- 
munication with  reference  to  the  matter  to 
which  the  communication  relates." 

In  Hartness  v.  Brown,  21  Wash.  855,  59 
Pac.  491,  and  Williams  v.  Blumenthal,  27 
Wash.  24,  67  Pac.  393,  the  rule  is  said  to  re- 
fer to  information  acquired  by  an  attorney 
in  the  course  of  his  employment  by  a  dlent, 
relating  to  the  subject  thereof,  and  concern- 
ing the  transaction  between  them.  Wlgmore 
gives  it  as  an  essential  that  the  commonlca- 
tion  must  be  relevant  to  the  advice  sought 
In  order  to  make  It  privileged.  Wlgmore  on 
Evidence,  {  2292. 
'  The  admissibility  of  this  testimony  is  also 
supported  by  1  Greenleaf  on  Evidence,  H 
239  and  240 ;  Wharton  on  Criminal  Evidence, 
i  497;  Dnderhlll  on  Criminal  Evidence,  j 
174. 

[7]  During  the  cross-examination  of  Page 
by  Miller  himself.  Page  had  been  interro- 
gated as  to  a  statement  made  to  a  newspa- 
per man.  He  was  then  asked  concerning  this 
statement:  "Why  did  you  do  it?  Answer: 
I  know  you  to  be  an  unscrupulous  thief  and 
a  murderer.  You  told  me  that  yourself. 
You  told  me  you  kiUed  MacBfahon."  Miller 
then  moved  to  have  the  answer  stricken. 
The  record  here  shows  this:  "The  Court: 
Objection  sustained,  and  answer  stricken. 
Mr.  MiUer:  I  object  to  any  statement  of  the 
witness.  The  Court:  He  has -answered  some- 
thing that  is  not  asked.  Confine  yourself  to 
answering  the  question.  Don't  argue  with 
the  witness."  That  part  of  the  court's  ruliog 
appearing  as  "and  answer  stricken"  was  al- 
lowed by  the  court  as  an  amendment  to  the 
statement  of  facts  proposed  by  appellant, 
and  over  appellant's  objection.  Appellant 
now  says  this  was  error.  We  must  accept 
the  statement  of  facts  as  certified  by  the 
lower  court  as  Showing  what  was  said  and 
done.    The  claim  of  error  is  not  well  taken. 

[S]  The  confession  of  appellant  and  Willis 
Taylor,  referred  to  In  the  opinion  on  tbe 
last  appeal,  was  not  used  at  this  trial;  but 
Willis  Taylor  was  produced  as  a  witness  bf 
the  state.  Counsel  for  appellant  immediately 
objected  to  any  testimony  from  Taylor,  and 
demanded  a  preliminary  examination  for  the 
purpose  of  showing  duress.  This  he  was  de- 
nied, and  appellant  now  says  such  ruling  was 
erroneous.  We  know  of  no  rule  that  permits 
a  defendant  to  object  to  a  witness  offered  by 
the  state  upon  the  ground  of  duress,  or  that 
gives  any  right  to  demand  a  preliminary  ex- 
amination for  the  purix>se  of  ascertaining 
whether  or  not  the  witness  is  under  duress. 
Neither  is  there  anything  in  State  v.  Mont- 
gomery, 56  Wash.  443,  106  Pae  1035,  134 
Am.  St  Rep.  1119,  21  Ann.  Cas.  331,  wbicb 
aids  appellant  in  his  contention.  All  tbtt 
was  there  said  was  that  evidence  obtained 
by  duress  cannot  sustain  a  conviction.  We 
have  no  desire  to  depart  from  such  a  role. 
It  was  the  basis  of  the  reversals  of  the  Jndg- 
ments  against  this  appellant  In  State  v.  Mil- 
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ler,  68  Wadi.  239, 122  Pae.  1066,  and  State  t. 
MUler,  61  Wash.  125,  111  Pac  1058,  Ann. 
Cas.  1912B,  1053.  In  this  case,  however,  no 
attempt  was  made  to  offer  any  confession. 
Taylor  was  offered  as  any  other  witness  for 
the  state,  and,  as  was  said  in  the  last  Miller 
Case,  "there  is  a  clear  distinction  between 
evidence  of  a  confession  and  evidence  in 
chief."  Appellant  was  entitled  to  the  same 
method  of  attacking  the  testimony  of  Taylor 
as  that  allowed  in  the  case  of  any  other  wit- 
ness; but  we  know  of  no  rule  that  wonld 
give  him  any  additional  privilege  in  this  re- 
gard. No  mle  of  trial  procedure  permits 
any  party,  when  an  adverse  witness  is  of- 
fered, to  stop  the  examination  in  <dilet  in  an 
attempt  to  show  the  testimony  Is  not  Toltm- 
tarlly  made.  That  is  one  of  the  purposes  of 
cross-examination,  and  in  this  case  it  might 
be  added  that  the  court  was  most  liberal  in 
the  length  be  permitted  appellant  to  go  on 
the  cross-examination  of  Taylor  in  the  en- 
deavor to  show  that  he  was  under  duress, 
and  that  his  testimony  was  not  voluntarily 
given.  In  the  last  Miller  Oase  It  was  said 
that  It  was  not  error  to  submit  the  testimony 
of  Taylor  to  the  Jury  under  proper  instruc- 
tions as  to  the  testimony  of  an  accomplice  as 
bearing  upon  its  credibility.  The  testimony 
on  that  trial  was  given  six  months  after  the 
alleged  duress ;  that  on  this  trial  was  given 
three  years  later.  In  the  meantime  Taylor 
had  been  a  free  agent;  had  talked  freely 
with  representatives  of  both  the  state  and 
the  appellant.  Counsel  for  appellant  had 
procured  from  him  an  affidavit  touching  the 
claim  of  duress,  and  had  prepared  questfons 
and  answers  favorable  to  the  appellant  for 
tbe  use  of  Taylor,  upon  the  beUef  that  Tay- 
lor would  appear  as  a  witness  for  the  de- 
fense. All  this  matter — the  affidavit,  the 
prepared  qnestions,  and  answers — was  snb- 
mltted  to  the  Jnry,  and  was  before  them  In 
their  determination  of  the  credibility  of  Tay- 
lor and  the  weight  to  be  griven  his  testimony. 
[fl]  Other  errors  are  alleged  in  connection 
with  the  examination  of  Taylor.  Without 
specifically  referring  to  them,  we  overrule 
the  claim  of  error.  In  each  instance  what- 
ever was  sought  to  be  elicited  by  the  ques- 
tion was  fully  covered  in  the  affidavit,  and 
proposed  questions,  and  answers  submitted 
to  the  Jury  at  request  of  appellant,  and  the 
jnry  were  fully  apprised  as  to  all  the  C6n- 
flictlng  statements  made  by  Taylor  at  all 
times.  The  questions '  to  which  the  court 
sustained  objection  were  in  the  nature  of 
Impeaching  questions  as  to  statements  made 
by  Taylor  to  various  witnesses.  The  matter 
covered  by  tbe  statements  was  fully  covered 
by  the  affidavit,  and  prepared  questions,  and 
answers,  and  getting  it  before  the  Jury  once 
wats  enough.  So  that,  even  though  we 
should  be  of  the  opinion  that  the  court 
should  have  mled  otherwise  in  the  first  In- 
stance, the  appellant  before  the  close  of  the 
trial  obtained  the  full  benefit  of  any  con- 


tradictory statements  Willis  Taylor  might 
have  made. 

[10]  Complaint  is  next  made  of  eight  In- 
stracttons.  Appellant  itoints  out  no  vice  In 
these  instructions  except  to  say  they  do  not 
correctly  state  the  law.  We  have  read  them 
allj.and  can  discover  no  enor  in  them.  Two 
of  these  instructions  were  overlooked  by  the 
court  when  charging  the  Jury.  After  notic- 
ing this,  .the  Jury  were  called  into  court 
after  notice  was  given  to  the  counsel  for  ap- 
pellant, and,  without  any  comment  by  the 
court  except  to  say  he  had  by  oversight 
failed  to  give  them  along  vrlth  the  others, 
the  instructions  were  read  to  the  Jury,  to 
which  appellant  took  exception.  We  find 
no  error  in  this.  It  was  the  duty  of  the 
court  to  fully  Instruct  the  Jury  as  to  the  law 
of  the  case,  and,  if  in  tbe  opinion  of  the 
court  he  had  omitted  anything  which  In  bis 
Judgment  would  be  of  value  to  the  Jury  in 
reaching  a  conclusion,  we  see  no  error  In 
calling  them  from  tbe  Jury  room,  and  so  In- 
stnictlng  them. 

[11]  Error  is  also  predicated  upon  the  fact 
that  on  the  first  day  of  the  trial  appellant 
was  led  to  and  from  the  courtroom  with 
handcuffs.  From  the  showing  made  in  affi- 
davits touching  this  matter  used  upon  the 
motion  for  a  new  trial,  we  do  not  Chink 
this  fact  was  known  to  the  Jury.  The  state 
also  made  a  showing  that  appellant  had 
broken  Jail  and  escaped  custody  on  two  dif- 
ferent occasions,  and  that  he  was  then  under 
indictment  charging  him  with  assault  with 
intent  to  kill.  These  facts  distinguish  the 
case  from  State  v.  WiUlams,  18  Wash.  47,  50 
Pac  580,  39  li.  R.  A.  821,  63  Am.  St  Rep. 
869,  where  it  was  held  reversible  error  to 
keep  tbe  defendant  and  two  of  his  witnesses 
in  manacles  during  the  trial  without  any 
necessity  appearing  for  such  action.  Appel- 
lant is  not  within  the  reasoning  of  the  Wil- 
liams Case,  in  that  he  appeared  at  aU  times 
during  his  trial  with  no  fetters  upon  him. 
Neither  can  we  say  no  reason  appears  why 
the  police  officials  should  not  regard  MiUer 
in  the  light  of  an  habitual  criminal,  in  view 
of  this  record. 

[12]  The  Jury  having  returned  a  verdict 
of  guilty,  a  supplemental  information  was 
then  filed  charging  appellant  with  being  an 
habitual  criminal,  upon  which  appellant  was 
tried  and  convicted.  Upon  this  trial  It  ap- 
pears that  two  of  the  Jurors  were  husband 
and  wife.  After  the  Jury  had  been  impanel- 
ed, appellant  asked  to  have  the  Jury  dis- 
charged because  of  this  fact,  and  alleges  er- 
ror upon  the  court's  refusal  to  do  so.  We 
know  of  no  reason  why  the  presence  of  a 
husband  and  wife  upon  tbe  same- Jury  would 
make  such  a  panel  an  unlawful  one,  or  ren- 
der illegal  any  verdict  returned  by  such  a 
Jury.    The  error  is  overruled. 

[13,  14]  Complaint  is  next  made  against 
the  supplemental  information,  upon  the 
ground  that  the  habitual  criminal  act  of 
1903  was  repealed   by  Implication    b;   the     . 
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Indeterminate  s^itence  law  of  1907  (Lava 
1907,  c.  155).  We  can  And  nothing  In  the 
latter  act  that  suggests  any  Intention  to  re- 
peal the  former  one.  The  act  of  1903  de- 
fined habitual  criminals,  and  provided  that 
any  one  convicted  of  being  such  should  be 
ponlshed  by  a  sentence  of  not  less  •than 
double  the  time  of  the  sentence  upon  the 
former  conviction.  It  wlU  be  seen  the  law 
thus  fixed  a  minimum  but  no  maximum  i)erlod. 
The  act  of  1907  in  no  manner  changed  the 
punishment  theretofore  fixed  in  the  law  for 
any  crime.  It  simply  provided  for  a  new 
method  of  giving  sentence  In  that,  Instead 
of  a  definite  time  being  fixed  by  the  court, 
the  sentence  should  be  for  not  more  than 
the  maximum  nor  less  than  the  minimum 
term  then  provided  by  law  for  such  crime. 
It  also  provided  that,  where  the  Tnaxlmnm 
sentence  to  be  given  was  left  to  the  discre- 
tion of  the  court  as  In  the  habitual  criminal 
law  of  1903,  the  court  should.  In  Imposing 
the  sentence,  fix  such  maximum.  The  ap- 
pellant was  sentenced  to  a  term  of  not  less 
than  20  nor  more  .than  40  years.  The  sen- 
tence upon  the  former  conviction  was  10 
years.  "Not  less  than  double"  tbla  time  as 
provided  for  In  the  act  of  1903  would  be  20 
years.  No  maximum  sentence  being  provid- 
ed for  by  law,  the  maximum  must  be  pro- 
nounced In  accordance  with  the  act  of  1907, 
vesting  in  the  court  imposing  the  sentence 
the  power  to  fix  such  maximum.  There  be- 
ing nothing  In  the  indeterminate  sentence  act 
changing  the  punishment  for  any  ofTense, 
we  fail  to  see  any  reason  for  contending  that 
it  repeals  the  habitual  criminal  act  by  Im- 
plication. One  act  fixes  the  punishment  for 
the  crime  it  names;  the  other  provides  the 
manner  in  which  that  punishment  shall  be 
pronounced  by  the  court  The  latter  act  In 
no  sense  changes  the  former  act,  nor  Is  It 
Inconsistent  therewith.  Featherstone  v.  Peo- 
ple, 194  111.  325,  62  N.  ES.  684. 

Finding  no  error,  the  Judgment  Is  sus- 
tained. 

CROW,   O.   X,   and   PARKER.  FULLBB- 
TON,  and  MOUNT,  JJ.,  concur. 


WONQ  KEB  V.  LILUS,  Justice  of  the  Peace. 

(No.  199&) 

(Supreme  Court  of  Nevada.    Feb.  18,  1914.) 

1.  Affxai.  and  Erbob  (S  43*)— Decisions  Ap- 
pealable— Jurisdiction  of  Amount. 

The  Supreme  Court  has  jurisdiction  of  an 
appeal  from  an  order  of  the  superior  court 
dinalasing  a  writ  of  certiorari  to  review  a  judg- 
ment of  a  justice  of  the  peace  attacked  on  ju- 
risdictional grounds,  regardless  of  the  amount 
in  controversy. 

[Sd.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  »  161-165;  Dec.  Dig.  i 
48.*] 

2.  Justices  of  the  Peace  (§  208*)— Cebtioba- 

EI— JUEISDICTION — PBESUMFTTONS. 

On  certiornri  to  review  a  judgment  of  the 
justice  court  because  of  a  defect  in  the  sum- 


mons, the  Judgment  should  be  vacated  where 
the  docket  of  the  justice  did  not  affirmatiTdr 
show  a  sufficient  service  of  summons. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  807-817:  Dec.  XAg.  f 
208.*] 

8.  JxTsnoxs  or  the  Peace  (|  88*)— Sbetioi 

0»  PBOOESS— SUFFICIENOT. 

Where  the  summons  issued  oat  of  Jnstic* 
court  and  served  upon  defendant  was  not  signed 
by  the  justice,  it  is  voidable  and  may  be  set 
aside  upon  appropriate  motion. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  SS  264,  265;  Dec.  Di(.  i 
83.*] 

Appeal  from  District  Court,  Clark  Cionnty; 
B.  J.  L.  Taber,  Judge. 

Application  by  Wong  Kee  for  writ  of  certi- 
orari against  H.  M.  Ullls,  as  Justice  of  the 
Peace.  From  an  order  denying  the  writ,  the 
petitioner  appeals.  Reversed  and  remanded, 
with  directions. 

Bldiard  Busteed  and  J.  Warren  HopUns, 
both  of  Las  Vegas,  for  appellant.  Stereos  & 
Van  Pelt,  of  Las  Vegas,  for  respondent 

McCARRAN,  J.  This  is  an  appeal  from  an 
order  of  the  district  court  of  the  Fourth  Judi- 
cial district  denying  petitioner's  appllcstion 
for  a  writ  of  certiorari  to  review  a  Judgment 
entered  by  respondent  as  Justice  of  the  peace 
of  Los  Vegas  township  against  petitioner 
and  In  favor  of  Antonio  Mendez,  plainUfl  in 
the  Justice  court,  in  the  case  of  Mendez  v. 
Wong  Kee.  In  the  court  below  petitioner 
prayed  that  a  writ  of  certiorari  be  lasned  and 
directed  to  the  justice  of  the  peace  command- 
ing him  to  transfer  to  the  derk  of  the  district 
court  a  transcript  of  the  proceedings  had  is 
that  court  whereby  Judgment  was  rendered 
against  petitioner,  and  in  this  respect  it  Is 
the  contention  of  petitioner  that  the  justice 
court  had  no  Jurisdiction  to  proceed  with  the 
cause  or  render  Judgment  in  the  case  for  the 
reason  that  there  was  a  defect  in  the  serrlce 
of  summons.  Petitioner's  Exhibit  A  is  a  cop7 
of  the  sununons  served  upon  petitioner  ss  de- 
fendant In  the  Justice  court,  and  it  is  ad- 
mitted that  the  copy  of  the  summons  as  set 
forth  in  the  transcript  is  true  and  correct  In 
that  copy  no  signature  of  the  Justice  of  the 
peace  appears  as  having  Issued  the  sununons. 
In  the  transcript  of  tlie  docket  of  the  justice 
court  the  following  entry  appears:  "March 
20th,  Attorney  Van  Pelt  came  into  court  and 
made  a  return  on  summons  as  by  law  pro- 
vided." 

[1]  A  motion  to  dismiss  this  appeal  has 
been  filed  by  respondent,  and  in  support  of 
his  contention  we  are  referred  to  the  case  o( 
Bienenfeld  v.  Fresno  MUling  Co.,  8?  (3al.  423, 
22  Pac.  1113,  wherein  the  Supreme  Court  of 
California  held  that  an  appeal  from  a  judg- 
ment and  order  of  the  superior  court,  dis- 
missing a  writ  of  certiorari  and  afflrmlDg  a 
Judgment  of  the  district  court,  could  not  be 
reviewed  on  appeal  for  the  reason  that  appel- 
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late  Jtuladictlon  of  the  Supreme  C!oiirt  did  not 
extend  to  sndi  a  case.  Bnt  in  this  respect  It 
must  be  observed  that  the  Supreme  C!ourt  of 
California,  In  the  case  of  Helnlen  t.  Phillips, 
88  CbL  567,  26  Pac.  366,  In  a  similar  proceed- 
ing expressly  overmled  its  decision  In  the 
Blenenfeld  Case,  and  said:  "A.  motion  is 
made  to  dismiss  the  appeal  upon  the  ground 
that,  since  the  amount  InTOlved  is  less  than 
$300,  the  court  Is  without  Jurisdiction.  And 
the  case  of  Blenenfeld  v.  Fresno  Milling  Co., 
82  Gal.  425  [22  Pac.  1113],  decided  by  depart- 
ment 2  of  this  court,  sustains  the  position. 
But  that  case  Is  in  conflict  with  the  prior 
decisions,  which  in  the  pressure  of  business 
were  overlooked,  and  we  think  it  is  best  to 
return  to  the  settled  role.  The  point  was 
decided  In  Winter  v.  Fltzpatrlt^  86  Gal.  2B», 
which  overruled  a  prior  cas&  •  •  •  xfals 
case  was  approved  and  followed  In  Morlegr 
T.  Elklns,  37  Oal.  466,  and  Palache  v.  Hunt,  64 
CaL  474  [2  Pac.  245].  This  would  seem  to  be 
sufficient  to  establish  the  rule;  and,  as  the 
department  did  not  have  before  It  the  case 
mentioned,  we  think  Qiat  Blenenfeld  v.  Fres- 
no Milling  Co.,  82  CaL  426  [22  Pac.  1113], 
must  be  overruled.  The  motton  to  dismiss  is 
therefore  denied."    ' 

Counsel  for  respondent  refer  us  to  the  case 
of  Andrews  ▼.  Cook,  28  Nev.  266,  81  Pac.  303. 
and  also  to  the  case  of  Treadway  v.  Wright, 
4  Nev.  119,  and  Floral  Springs  Water  Co.  v. 
Blves,  14  Nev.  436.  In  the  case  of  Floyd  & 
Qutherle  v.  Sixth  Judicial  District  Court,  136 
Pac  822,  this  court  expressly  overruled  the 
doctrine  as  annunciated  in  the  case  of  Tread- 
way  V.  Wright,  4  Nev.  119,  and  Andrews  v. 
Oook,  28  Nev.  266,  81  Pac.  303. 

It  Is  our  Judgment  that  the  doctrine  annun- 
ciated in  the  case  of  Hdnlen  v.  Phillips,  su- 
pra, establishes  the  better  rule  in  a  case  of 
tbls  kind,  and  this  court  will  entertain  an  ap^ 
peal  from  an  order  and  Judgment  of  the 
lower  court  in  certiorari  from  the  Justice 
court.  The  motion  to  dismiss  is  therefore 
denied. 

[2]  On  the  mei;^ts  of  the  case  It  must  be  ob- 
served that  our  dvU  practice  act,  applicable 
to  the  manner  of  commencing  actions  In  the 
Justice  court,  prescribes  that  an  action  In  the 
Jastlce  court  Is  commenced  by  filing  a  com- 
plaint and  the' Issuance  of  summons  thereon. 
The  summons  must  be  directed  to  the  defend- 
ant and  signed  by  the  Justice.  Sections  6722 
and  6727,  Bevlsed  Laws  of  Nevada. 

The  record  discloses  that  the  only  matter 
relative  to  the  service  of  summons  upon  the 
.defendant  was  the  docket  entry  made  on 


March  20th,  as  follows:  "Attorney  Van  Pelt 
came  into  court  and  made  return  on  summons 
as  by  law  provided." 

In  the  case  of  McDonald  ▼.  Prescott  et  al., 
2  Nev.  109,  90  Am.  Dec.  517,  this  court  estab- 
lished a  rule  directly  applicable  to  the  case 
tinder  consideration  and  held  that  nothing  is 
presumed  in  favor  of  the  Jurisdiction  of 
courts  of  limited  Jurisdiction.  The  recital 
that  the  summons  was  "duly  served,"  without 
stating  the  facts  as  to  how,  when,  or  where 
it  was  served,  is  not  sufficient  It  is  merely 
the  opinion  of  the  Justice  that  service  was 
soffidoit  Jurisdiction  cannot  be  presumed 
in  favor  of  the  Justice  of  the  peace  under 
such  circumstances.  In  this  respect  It  is  a 
rule  established  almost  to  a  degree  of  uni- 
formity that  nothing  is  presumed  in  favor  of 
the  Jurisdiction  of  the  Justice  of  the  peace, 
and  It  must  be  affirmatively  shown. 

In  the  entry  of  the  Justice  court  as  certified 
to  this  court,  there  Is  a  total  absence  of  any 
entry  as  to  service  of  summons.  The  bald  al- 
legation, "Attorney  Van  Pelt  came  Into  court 
and  made  return  on  summons  as  by  law  pro- 
vided," conveys  none  of  the  prerequlslteB  to 
give  the  court  Jurisdiction.  There  is  an  ab- 
sence of  the  essential  requisites  as  to  how, 
when,  where,  and  by  whom  service  of  sum- 
mons was  had  upon  the  defendant.  As  stated 
by  this  court  in  the  case  of  McDonald  v. 
Prescott,  supra,  nothing  is  presumed  In  favor 
of  the  Jurisdiction  of  the  district  court;  Its 
Jurisdiction  and  all  facts  essoitlal  to  estab- 
lish Jurisdiction  must  affirmatively  appear. 

[3]  As  appears  from  the  record  in  this  casd, 
the  copy  of  the  summons  left  with  the  de- 
fendant was  blank  as  to  the  signature  of  the 
Justice  of  the  peace.  Service  made  in  this 
manner  is  voidable,  and  when  motion  is 
mad^  at  the  proper  time,  to  quash  the  serv- 
ice, the  party  making  such  motion  should  pre- 
vail. The  mere  entry  of  the  Justice  of  the 
peace  that  "return  on  summons  as  by  law 
provided"  will  not  relieve  such  a  defect. 
Stewart  v.  Bodley,  46  Kan.  397,  26  Pac.  719, 
28  Am.  St  Bep.  106;  Moore  v.  Hansen,  76 
Mich,  664,  42  N.  W.  981;  McDonald  v.  Pres- 
cott, 2  Nev.  109,  90  Am.  Dea  617;  Roy  v. 
Whltford,  9  Nev.  370. 

It  follows  that  the  order  ot  the  district 
court,  dismissing  the  writ,  will  be  vacated, 
and  the  district  court  Is  Instructed  to  enter 
an  order  directing  the  annulment  of  the  Judg- 
ment of  the  Justice  court   It  is  so  ordered. 

TAIiBOT,  a  J.,  and  NOBCBOSS,  JJ., 
concur. 
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LAMB  V.  GOLDPIELD  LUCKY  BOYS  MIN- 
ING CO.  et  aL     (No.  1976.) 

(Sapreme   Court  of  Nevada.     Feb.   18,   1914.) 

1.  Afpkal  and  EiRBOB  (I  719*)— AssiomainB 
or  Ebbob. 

In  the  abaenoe  of  an  asmgmnent  of  error 
to  the  sustaining  of  a  demnrrer  to  the  cause  of 
action,  the  ruling  will  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {S  2968-2982,  3490;  Dec. 
Dig.  I  719.*1 

2.  Mines  and  Minsbals  (|  112*)— Labobbbs' 
Liens. 

Persons  performing  labor  in  the  develop- 
ment of  minug  property  or  to  facilitate  the 
extracting  of  ore  nave  a  lien  apon  the  interest 
of  the  lessee  and  the  owner. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Ifinerals,  Cent  Dig.  ||  233-236;  Dec.  Dig.  f 
112.*] 

3.  Minks  and  Minebals  ({  117*)— Labobebs' 
Liens  —  Auxoations      of     Comfiaxnt  — 

KnOWXXDOB   OT  LESSO&. 

Where  the  complaint,  in  an  action  to  en- 
force a  lien  as  against  the  owner  upon  min- 
ing property  for  services  performed  for  the 
lessee,  alleged  that  the  lease  was  executed  by 
the  owner  for  the  purpose  of  developing  and 
extracting  ore  from  the  property,  it  must  be  pre- 
sumed that  the  owner  nad  knowledge  that  la- 
borers were  being  employed  and  materials  fur- 
nished in  developing  the  property  under  the 
lease. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  1 239;  Dec.  Dig.  1 117.*] 

4.  Mechanics'     Laws     (J     1*)  —  Labobebs' 
Liens. 

The  general  theorv  upon  which  all  labor 
liens  are  based  is  that  they  are  remedial  in  their 
nature  and  intended  to  assist  the  laborer  to  ob- 
tain a  just  price  for  his  services. 

[M.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  f  1 ;   Dec.  Dig.  f  1.*] 

B.  Mechanics'  Liens  (S  1*)— Natttbi. 
Mechanics'  liens  are  purely  statutory. 
[EH.   Note. — ^For  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  {  1;    Dea  Dig.  f  1.*] 

6.  Minks  and  Minebals  (|  112*)— Conbtbtic- 
TiOH  OF  Statutes. 

While  there  must  be  a  substantial  compli- 
ance with  the  essential  requisites  of  the  statute 
in  order  to  claim  a  laborer's  lien,  such  plead- 
ings and  notices  as  the  statute  requires  should 
be  liberally  construed  to  promote  the  object  to 
be  affected,  and  the  statute  in  that  respect 
should  not  be  construed  so  technically  as  to  de- 
stroy claimant's  right  to  a  lien. 

[Ed.  Note. — E''or  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  ${  233-235;  Dec.  Dig.  S 
112.*] 

7.  Mines  and  MiNkbaxs  (t  112*)— Labobebs' 

Liens— Enfobceuent  Against  Lebbob. 
Bev.  Laws,  §  2213,  provides  that  all  la- 
borers and  others  who  work  upon  any  mine  in 
an  amount  of  $5  or  more,  or  tumish  material, 
whether  done  or  furnished  at  the  instance  of 
the  owner  or  his  agent,  shall  have  a  lien  upon 
the  mine  for  the  value  of  the  work  or  materials 
and  that  every  contractor,  subcontractor,  or 
other  person  in  charge  of  any  mining  claim 
shall  be  held  to  be  the  agent  of  the  owner  for 
the  purposes  of  the  chapter.  Held,  that  one  who 
furnished  labor  in  developing  a  mine  at  the  in- 
stance of  a  lessee  was  entitled  to  a  lien  on  the 
property  for  his  services,  whether  the  lessee 
was  a  contractor  working  on  the  property  in  the 
interest  of  the   owner,  or  whether,   under   the 


lease,  the  lessee  and  owner  were  both  to  ibare 
in  the  benefits  of  the  lessee's  work. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Mineral  Cent  Dig.  |S  233-235;  Dec  Dig.  i 
112.*] 

Aiveal  from  District  Court,  Bsmeialda 
Connty;  Theron  Stevens,  Judg& 

ActtoD  by  John  B.  Lamb  against  tbe  Gold- 
field  Lucky  Boys  Mining  Company  and  an- 
other. From  a  judgment  of  dismissal,  plain- 
tifl  appeals.    Reversed  and  remanded. 

James  Donovan,  of  Los  Angeles,  Cal.,  for 
appellant  Thompson,  Morehouse  &  Thomp- 
son, of  Goldfleld,  for  respondents. 

McCARRAN,  J.  This  Is  an  action  to  en- 
force a  mechanic's  lien.  Two  causes  of  ac- 
tion were  asserted  by  appellant,  plaintlfl  in 
the  conrt  bdow.  The  Ooldfleld  Arlstok  Min- 
ing &  Leasing  Company  was  the  lessee  of 
those  certain  lode  mining  (dalms  known  as 
Lncky  Boy  No.  1  and  Lacky  Boy  No.  2.  Tbe 
Ooldfleld  Lucky  Boys  Mining  Company  was 
the  owner  of  the  claims  and  the  lessor.  Tbe 
second  cause  of  action  relied  upon  by  appel- 
lant Is  based  upon  services  performed  upon 
the  property  and  a  claim  of  lien  filed  pur- 
suant thereto  by  George  B.  Crowl,  the  hit- 
ter's claim  o'  Uto  having  been,  for  a  valua- 
ble consideration,  assigned  to  appellant,  by 
reason  of  which  cause  of  action  judgment  is 
prayed  for  against  respondents. 

By  the  complaint  of  appelant  It  is  ave^ 
red  that  the  lease  executed  by  the  Goldfleld 
Lucky  Boys  Mining  Company  to  the  Gold- 
fleld Arlstok  Mining  &  Leasing  Company 
was  for  the  purpose  of  developing  and  im- 
proving and  extracting  ore  from  the  Lucky 
Boy  No.  1  and  Lucky  Boy  No.  2  lode  mining 
claims,  and  It  Is  further  alleged  that  the 
lessor,  the  Goldfleld  Lncky  Boys  Mining  Goio- 
pany  had  knowledge  that  tbe  materials  fur- 
nished by  the  lien  claimant  were  used  In  the 
development  of  the  claims,  and  that  the 
lessor  had  full  knowledge  that  the  lien  claim- 
ant was  working  on  the  property.  It  Is  fur- 
ther alleged  that  no  notices  were  posted  by 
the  lessor  exempting  the  mining  claims  leas- 
ed from  liability  for  materials  furnished,  or 
for  labor  performed  upon  or  Ip  the  develop- 
ment of  that  property. 

On  the  20th  day  of  August,  1908,  as  ap- 
pears from  the  record,  the  appellant  filed 
in  the  office  of  the  county  recorder  of  Elsmer- 
alda  county  his  claim  of  lien,  duly  verlfled 
by  him,  and  had  the  same  recorded. 

[1]  A  demurrer  was  sustained  to  the  flist- 
cause  of  action,  and,  there  being  no  assigit- 
ment  of  error  as  to  the  order  of  the  court 
sustaining  that  demnrrer,  It  Is  not  involved. 

Appellant,  having  proceeded  to  trial  on  the 
second  cause  of  action,  offered  In  evidence 
George  B.  Crowell's  notice  of  mechanic's  lien, 
as  filed  In  the  office  of  the  county  recorder 
August  20,  1908.    An  objection  was  Interpos- 


*For  othar  cases  see  sam*  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Serlis  *  Bap'rlndeMS 
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ed  by  the  defendant  upon  the  gronnd  tbat  the 
offer  of  appellant  was  incompetent,  irrel- 
evant, and  immaterial,  and  Inadmissible  for 
any  purpose  in  the  case.  The  trial  court, 
without  sustaining  the  objection  of  defend- 
ants on  the  ground  stated,  held  that  the  lien 
notice  was  not  admissible  for  the  reason 
that,  in  order  to  make  the  owner  of  the  prop- 
erty responsible  personally  for  the  Indebted- 
ness, the  work  must  have  been  done  for  that 
owner  himself. 

The  lien  law  of  the  state  of  Nevada  (sec- 
tion 2213,  B.  L.)  provides  that  aU  miners, 
laborers,  and  others  who  work  or  labor  in 
the  amount  of  $6  or  niore  In  or  upon  any 
mine,  or  upon  any  shaft,  tunnel,  adit,  or 
other  excavation,  designed  or  used  for  the 
purpose  of  prospecting,  draining  or  working 
any  such  mine,  and  all  persons  who  shall 
furnish  any  timber  or  other  material,  to  the 
value  of  |5  or  more,  to  be  used  In  or  about 
any  such  mine,  whether  done  or  furnished 
at  the  Instance  of  the  owner  of  such  mine, 
or  his  agent,  shall  have  and  may  each  re- 
spectively claim  and  hold  a  lien  upon  such 
mine  for  the  amount  and  value  of  the  work 
or  labor  so  i>erformed  or  material  famished. 

In  the  notice  of  mechanic's  lien,  filed  by 
George  B.  Growell  and  offered  as  evidence  in 
the  court  below,  the  lien  claimant  asserts 
the  Ooldfleld  Aristok  Mining  &  Leasing  C!om- 
pany  to  be  the  agent  of  the  Goldfleld  Lucky 
Boys  Mining  Company.  It  also  asserts  that 
the  Goldfleld  Lucky  Boys  Mining  Company 
is  the  reputed  owner  of  the  Lucky  Boy  No. 
1  and  Lucky  Boy  2.  The  Hen  notice  is  suf- 
ficient in  other  respects  and  substantially 
conforms  to  the  requirements  of  the  statute. 

In  appellant's  second  cause  of  action  it 
is  alleged  that  the  Ooldfleld  Aristok  Mining 
Company  was  the  lessee  of  the  Goldfleld 
Lucky  Boys  Mining  Company,  and  that  the 
lease  given  by  the  latter  to  the  former  was 
for  the  purpose  of  developing  and  improving 
and  extracting  ore  from  the  Lucky  Boy  No. 
1  and  Lucky  Boy  No.  2.  Nothing  is  alleged 
in  either  the  lien  notice  filed  by  Crowell,  or 
in  the  complaint  of  appellant,  as  to  the 
terms  of  the  lease^  or  as  to  whether  or  not 
the  lessor  is  to  receive  any  part  or  percent- 
aj^e  of  the  proceeds  or  jnineral  productions 
that  might  be  derived  from  the  mining  oper- 
ations. 

The  trial  court  offered  to  enter  Judgment 
against  the  respondent  Ooldfleld  Aristok 
Mining  Sc  Leasing  Company  as  lessee.  This 
the  appellant  refused  to  except,  stating  that 
the  company  was  insolvent,  and  that  the 
Judgment  against  it  was  of  no  value. 

There  is  practically  but  one  question  before 
this  court  to  determine  in  this  case,  namely: 
Is  the  mining  property  of  a  lessor  to  be  held 
liable  for  materials  furnished  and  labor 
performed  on  the  property  at  the  instance  or 
request  of  the  lessee? 

It  is  our  Judgment  that  the  trial  court 
took  an  erroneous  view  of  the  matter  pre- 


sented. It  must  be  observed  at  the  outset 
that  from  the  pleadings  and  record  in  tbjs 
case  it  Is  disclosed  that  the  respondent,  the 
Goldfleld  Lucky  Boys  Mining  Company,  ad- 
mits the  services  performed  and  tixe  mate- 
rials furnished,  as  alleged  in  appellant's 
second  cause  of  action,  but,  in  this  respect, 
they  allege  that  the  materials  were  famished 
and  services  were  performed  at  the  Instance 
and  request  of  the  Ooldfleld  Aristok  Mining 
&  Leasing  Company,  the  lessee,  and  that,  as 
a  lessor,  the  Ooldfleld  Lucky  Boys  Mining 
Company  was  not  responsible  for  the  debts 
incurred  by  its  lessee  in  the  mining  opera- 
tions carried  on  under  the  lease.  They  fur- 
ther contend  that  the  mining  claims  of  the 
lessor  cannot  be  bound  by  the  lien. 

In  dealing  with  this  subject,  the  courts 
of  the  land  have  not  been  at  all  harmonious. 
The  Supreme  Court  of  Colorado,  in  dealing 
with  this  subject  under  a  statute  exempting 
the  leaseholder  in  certain  instances,  has  held 
thai  a  mechanic's  lien  will  not  attach  to  the 
Interest  of  the  owner  of  the  mine  for  work 
done  or  material  furnished  In  working  or 
developing  a  mine,  where  the  work  is  done 
or  material  furnished  at  the  instance  of, 
or  under  a  contract  with,  one  whose  only 
Interest  is  that  of  lessee.  Wilkins  t.  Abell,  26 
Colo.  462.  58  Pac.  612. 

The  Supreme  Court  of  Colorado  has  on 
several  occasions  referred  to  the  case  of  Wil- 
kins V.  Abell,  supra,  and  on  each  occasion 
has  reaffirmed  the  rule  as  there  laid  down. 
In  the  case  of  Little  Valeria  Gold  M.  &  N. 
Company  v.  Ingersoll,  14  Colo.  App.  240,  59 
Pac.  970,  that  court,  after  referring  to 
their  decision  '^  the  case  of  Wilkins  v. 
Abell,  said:  "There  must  be  some  showing 
to  the  iKJlnt  that  the  owner  of  the  realty 
was  in  some  manner  obligated,  either  because 
he  was  a  privy  and  party  to  the  contract  of 
employment,  or  because,  in  some  other  way 
than  by  the  lease,  he  authorized  the  lessee 
to  contract,  or  because  the  agreement,  by 
its  terms,  gave  the  lessee  authority." 

In  the  case  of  Griflln  v.  Hurley,  7  Ariz. 
S99,  65  Pac.  147,  that  court  laid  down  the 
rule  that  the  Interest  of  the  lessee  is  alone 
liable. 

In  the  case  of  Gould  v.  Wise,  18  Nev.  257, 
8  Pac.  30,  this  court,  speaking  through  Mr. 
Justice  Belknap,  held,  in  substance,  that  the 
Interest  of  a  lessor  may  be  subjected  to 
lien  claims,  notwithstanding  the  labor  and 
material  were  not  furnished  at  his  Instance, 
if,  knowing  that  alterations  or  repairs  were 
being  made  or  were  contemplated,  be  failed 
to  give  notice  that  he  would  not  be  respon- 
sible therefor. 

In  the  case  of  Roslna  v.  Trowbridge,  20 
Nev.  105,  17  I'ac.  751,  this  court  approvingly 
referred  to  the  case  of  Gould  v.  Wise,  supra, 
and  held,  in  substance,  that  the  interests  of 
the  owner  or  owners  of  mining  claims  were 
chargeable  with  a  lien  for  labor  performed 
on  a  claim,  although  snch  labor  was  per- 
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formed  at  the  instance  and  request  of  one  In 
the  position  of  lessee.  In  that  case  tlie  court 
held  that  the  lease  and  contract  entered  into 
between  the  owners  and  the  lessee  consti- 
tuted notice  to  the  lessor  of  the  work  and 
improTements  being  done  on  the  mine,  and 
that,  to  have  avoided  liability,  it  was  the 
duty  of  the  lessor  to  comply  with  the  statute 
and  post  notice  to  the  effect  that  they  would 
not  be  responsible  for  material  furnished  or 
labor  performed. 

[2]  The  general  underlying  principle  in  cas- 
es of  ttiis  kind  is  that  those  performing  labor 
in  the  development  of  mining  property,  or 
rendering  services  to  facilitate  the  extracting 
of  ore,  discovered  or  undiscovered,  have  a 
lien  for  sadi  labov  npon  the  interest  of  the 
lessee  and  the  owner.  Work  performed  in 
mining  property,  whether  it  be  in  the  exv 
tracting  of  precious  metals,  or  in  Increasing 
the  facilities  for  their  extractlem,  or  in  sink- 
ing, driving,  or  tonneling,  with  the  view  of 
discovering  ore,  all  of  such  work  alike  inures 
to  the  development  of  the  property  and  to 
the  benefit  of  the  lessor. 

[S]  It  is  alleged  by  the  appellant  in  this 
case,  and  his  allegation  in  this  respect  is  not 
controverted  by  the  answer  of  respondent, 
that  the  lease  under  and  by  reason  of  which 
the  Goldfleld  Arlstok  Mining  &  Leasing  Com- 
pany operated  the  mining  property  was  given 
to  that  company  by  the  Goldfleld  Lucky 
Boys  Mining  Company,  the  owner  of  the 
property,  for  the  purpose  of  developing  and 
improving  and  extracting  ore  from  the  prop- 
erty. Prom  this  It  must  be  presumed,  even 
though  it  were  not  admitted  by  the  plead- 
ings, that  the  respondent,  the  Goldfleld  Lucky 
Boys  Mining  Company,  had  notice  and  knowl- 
edge that  such  work  was  going  on  and  that 
laborers  were  being  employed  and  materials 
were  being  furnished  in  furtherance  of  the 
development  and  Improvement  of  the  prop- 
erty under  the  terms  of  the  lease. 

The  Supreme  Court  of  Missouri,  in  dealing 
with  the  question  of  estates  affected  by  me- 
chanic's liens  where  the  leasehold  was  a 
building,  held  that  the  lessor  who  authoriz- 
ed the  lessee  to  make  improvements  which 
effected  the  substantial  betterment  of  the 
reversion  at  the  expiration  of  the  term  im- 
pliedly constitutes  the  lessee  his  agent  for 
the  purpose  of  subjecting  the  lease  held  to 
liens  for  material  furnished  or  labor  per- 
formed. Dougherty-Moss  Lumber  Co.  v. 
Churchill,  114  Mo.  App.  578,  90  S,  W.  406. 

In  the  case  of  Higgins  v.  Carlotta  Gold 
Mining  Company,  148  CaL  700,  84  Pac.  758, 
113  Am.  St  Bep.  344,  the  Supreme  Court  of 
California,  in  construing  the  provisions  of  a 
statute  similar  to  ours,  said:  "The  purpose 
of  the  statute  obviously  is  to  allow  a  lien 
for  mining  work  done  upon  a  mine  against 
the  estate  or  interest  therein  of  the  person 
who  is  to  be  benefited  thereby,  whether  done 
direcUy  for  him  and  at  his  request,  or  indi- 
recUy  for  his  benefit,  at  the  request  of  some 


other  person  operating  In  pursuance  of  some 
express  or  Implied  contract  vi^th  him."  In 
that  case  the  court  held  that,  where  the  les- 
sor or  owner  of  the  property  posted  no  notloe 
disclaiming  Uabilty  for  labor  performed  or 
material  funished,  it  followed  as  a  conse- 
quence that  his  estate  in  the  property  stands 
charged  with  a  lien  for  the  value  of  sasb 
labor. 

[4]  The  general  theory  npon  which  all  la- 
bor liens,  or  mechanics'  liens,  are  based  is 
that  they  are  remedial  in  their  nature— in- 
tended to  aid  the  laborer  who  gives  his  serv- 
ices, or  the  materialman  or  merchant  icbo 
furnishes  his  goods  or  wares,  to  secure  the 
contract  price,  or  at  least  a  Just  price  for 
the  services  or  material  furnished.  This  Is 
based  on  the  principle  that  the  material  used 
or  the  labor  performed  upon  a  specific  prop- 
erty has  enhanced  its  value,  and  that  it  is 
right  that  the  person  funUsIiing  material 
may  follow  his  material  Into  the  structure 
of  which  it  became  a  part,  or  that  the  la- 
borer should  pursue  the  result  of  his  toil  in 
order  to  secure  his  Jnst  compensation  be- 
cause the  structure  is  the  result  of  the  materi- 
al furnished,  or  the  labor  done,  and  it  is  just 
that  the  owner  thereof  should  not  acqohe 
the  benefits  of  the  labor  or  the  improve- 
ments accruing  from  the  material  witboat 
compensating  the  person  famishing  sudi  la- 
bor or  material. 

[S]  Mechanics'  liens  are  purely  creatures 
of  statute,  and  the  right  to  enforce  sach 
liens  emanated  entirely  from  statutory  provi- 
sions. The  property  that  may  be  subject  to 
lien,  the  class  of  labor  that  may  have  the 
benefit  of  lien,  the  time  within  which  and 
the  manner  in  which  a  lien  may  be  enforced 
are  all  matters  which  rely  entirely  upon 
statutory  provisions. 

The  several  statutory  enactments  in  the 
states  in  which  the  right  of  lien  exists  are 
the  basis  for  the  many  decisions  rendered  by 
courts  of  last  resort  in  dealing  with  this  sub- 
ject, and  hence  we  find  a  lack  of  unity  In 
the  expressions  of  the  courts  upon  the  various 
phases  that  have  arisen.  The  right  of  lien 
was  unknown  at  common  law,  and  had  no 
place  in  equity  jurisprudence.  The  principle 
itself,  although  having  sanction  in  the  dril 
law,  had  its  statutory  initiative  in  the  spirit 
of  Justice  to  give  to  every  person  of  ordinary 
intelligence  the  means  whereby  he  might  be 
secured  for  services  rendered  or  materials 
furnished.  The  general  principle  upon  which 
the  statute  laws  relative  to  mechanic's  liens 
is  grounded  being  broad,  it  follows  that  it 
was  never  intended  that  provisions  of  the  law 
should  furnish  a  snare  and  involve  claim- 
ants in  the  intricadee  of  pleading. 

[6]  Hence,  while  there  must  l>e  a  substan- 
tial compliance  with  the  essential  requisites 
of  the  statute,  such  pleadings  and  notices  ai 
the  law  requires  should  be  lilwrally  cod* 
strued  in  order  that  Jnstice  might  be  pro- 
moted and  the  desired  object  might  be  «(• 
fected. 
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It  has  been  beld  that,  wUle  conrts  always 
require  a  BQbstantlal  complianoe  with  the 
statute  In  regaid  to  the  statement  In  the  no- 
tice of  lien  and  the  proceedings  thereunder, 
yet  they  will  not  give  the  statute  sfich  a  nar- 
row or  technical  constmction  as  to  fritter 
away,  Impede,  or  destroy  the'xig^t  of  the 
lien  claimant  Gastagnetto  t.  Copper  Town 
M.  &  K  Co.,  146  CaL  S29,  80  Pac  74. 

[7]  By  the  provisions  of  our  statute  the 
right  of  lien  was  granted  to  persons  furnish- 
ing timber  or  other  materials  to  be  used  in 
or  about  any  mine  and  also  to  laborers  and 
others  who  work  or  labor  in  or  upon  any 
mine,  shaft,  tunnel,  adit,  or  other  excavation 
designed  for  the  purpose  of  prospecting, 
draining,  or  working  any  such  mine.  This 
right  of  lien  Is  provided  for  whether  the 
work  is  done  or  the  material  is  furnished 
at  the  instance  of  the  owner  of  the  property 
in  person,  or  of  his  agent  By  the  provisions 
of  the  statute,  it  Is  expressly  stated  that 
every  contractor,  subcontractor,  architect, 
builder,  or  other  person  In  charge  or  control 
of  any  mining  claim  or  any  part  thereof 
shall  be  held  to  be  the  agent  of  the  owner  for 
the  purpose  of  the  application  of  the  law. 

If  the  lease  in  qnestloD,  given  by  the  Oold- 
fleld  Lucky  Boys  Mining  Company  to  the 
Goldfield  Atistok  Mining  Company,  was  giv- 
en with  the  sole  object  and  view  of  prospect- 
ing the  property,  or  of  improving  the  prop- 
erty In  the  way  of  determining  the  existence 
of  ore  bodies  theieon,  or  for  the  extraction 
of  ores  without  any  provision  for  the  lessee 
to  acquire  benefit  from  the  ore  extracted, 
then  the  lessee  was  a  contractor,  working  on 
the  property  in  the  interest  of  the  lessor,  and 
must  be  held  to  be  the  agent  of  the  owner, 
under  the  provisions  of  section  1  of  our 
lien  law.  On  the  other  hand,  if,  by  provi- 
sions of  the  lease  under  which  the  Goldfield 
Aristok  Mining  Company  operated  the  prop- 
erty, the  lessor  was  to  derive  a  stipulated 
benefit  from  the  ore  extracted  by  the  lessee 
or  some  share  in  the  net  profits  derived  from 
the  property,  then  the  lease  was  a  contract 


between  the  parties,  and  by  its  covenants  the 
lessee  undertook  to  do  the  mining  work,  and 
both  the  lessee  and  the  lessor  were  to  share 
in  the  proceeds  and  benefit  of  the  work. 
Hence  the  lessor  was  not  only  the  Indirect, 
but  the  direct,  beneficiary  of  the  labor  per- 
formed In  the  property  and  all  the  material 
furnished  therein,  and  It  is  obviously  the  in- 
tent of  the  statute  and  manifestly  its  spirit 
to  allow  a  lien  for  mining  work  done  upon 
a  mine  against  the  estate  or  interest  there- 
in of  the  person  who  is  to  be  benefited  there- 
by. Hlgglns  V.  Carlotta  Mfg.  Co.,  148  Cal. 
700,  84  Pac.  758,  113  Am.  St  Rep.  344. 

The  rule  as  established  by  this  court  In 
the  case  of  Gould  v.  Wise,  supra,  and  Roslna 
V.  Trowbridge,  supra,  has  never  been  ques- 
tioned or  modified  by  this  court  since  Its  es- 
tablishment and  we  see  no  occasion  at  this 
time  for  the  establishment  of  a  different  rule, 
notwithstanding  the  fact  that  many  courts 
have  held  to  the  contrary.  The  statute 
makes  provisions  as  to  how  a  lessor  may  re- 
lieve himself  and  his  estate  from  liability  as 
against  lien  claimants,  and,  where  one  falls 
to  throw  about  himself  the  protection  which 
the  statute  affords,  he  cannot  in  justice  re- 
main silent  and  reodve  the  benefit  of  labor 
and  services  performed  on  his  estate  and 
then  avoid  liability  for  a  Just  compensation 
therefor. 

One  other  point  is  raised  by  appellant  in 
this  case,  namely,  that  the  court  erred  in 
dismissing  the  action.  It  is  manifest  how- 
ever, that  bad  the  court  admitted  in  evidence 
the  notice  of  lien  offered  by  appellant  it 
would  not  as  a  matter  of  course,  have  dis- 
missed the  action ;  hence  it  is  unnecessary 
for  us  to  dwell  upon  this  phase. 

The  order  sustaining  respondents'  objec- 
tion to  the  admissibility  of  the  lien  notice 
and  the  Judgment  of  dismissal  are  reversed, 
and  the  case  remanded. 

TALBOT,  O.  J.,  and  NOROBOSS,*  X,  con- 
cur. 
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STATE  ex  reL  HAVlIiAND  et  aL  v.  BONNI- 

FIELD,  County  Auditor.    (No.  2084.) 

(Supreme  Court  of  Nevada.    Feb.  28, 1914.) 

1.  Counties  (|  94*)— Couwty  AuixrroB— Duty 
TO  REFOBr— GoiXEcnoNS  Dubino  Pbkokd- 
iNO  Tebu  or  OmcE. 

Where  a  county  auditor  was  his  own  suc- 
cessor in  ofiSce.  he  was  bound  to  make  the  joint 
report  required  by  Rer.  Laws,  {  3746,  requiring 
the  county  auditor  and  county  treasurer  to 
make  a  joint  statement  to  the  board  of  county 
commissioners,  showing  the  amount  of  collec- 
tions, etc.,  though  such  report  should  have  been 
made  during  the  preceding  term,  since  the  duty 
was  a  continuing  one. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §S  106, 122-134;  Dec.  Dig.  §  94.*] 

2.  Mandamus    (J    161*)— Pkooekdings— Pab- 

TIKS  DEIIENDANT, 

In  mandamus  proceedings  by  the  board  of 
county  commissionerB  to  compel  the  county  au- 
ditor to  make  the  joint  report  required  by  Bev. 
Laws,  I  874&  reqniring  the  county  auditor, 
jointly  with  the  county  treasurer,  to  make  a 
report  of  the  amount  of  collections,  etc,  the 
county  treasurer  was  not  a  necessary  party, 
where  it  appeared  that  he  was  willing  to  per- 
form his  part  in  making  the  report. 

[Eid.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  SS  291,  292;   Dec.  Dig.  {  151.»] 

Appeal  from  District  Court,  Humboldt 
County;   Peter  Breen,  Judge. 

Petition  for  writ  of  mandate  by  the  State 
of  Nevada,  on  relation  of  C.  B.  Havlland 
and  others,  against  S.  J.  Bonnlfield,  County 
Auditor.  From  a  judgment  dismissing  the 
petition,  relators  appeal.  Reversed  and  re- 
manded. 

J.  A.  Callahan,  of  Winnemucca,  for  appel- 
lant W.  S.  Bonnlfleld,  of  Winnemiucca,  for 
respondent 

NORCBOSS,  J.  This  Is  an  appeal  from  a 
judgment  of  dismissal  following  the  sustain- 
ing of  a  demurrer  to  a  petition  for  a  writ  of 
mandate. 

[1]  A  proceeding  In  mandamus  was  insti- 
tuted In  the  Sixth  Judicial  district  court  in 
and  for  Humboldt  county  by  the  state,  on 
the  relation  of  the  board  of  county  commis- 
sioners of  Humboldt  county,  against  the  re- 
spondent, as  auditor  of  said  county,  to  re- 
quire respondent.  In  conjunction  with  the 
county  treasurer  of  said  county,  to  make 
certain  quarterly  reports,  relative  to  the  fiscal 
affairs  of  said  county,  as  required  by  the  pro- 
visions of  Rev.  Laws,  |  3746. 

The  petition  or  affidavit  which  was  filed 
February  3,  1913,  In  support  of  the  writ,  al- 
leged in  substance  that  at  all  the  times  and 
dates  mentioned  In  the  petition  the  respond- 
ent was  the  duly  elected,  qualified,  and  act- 
ing county  auditor  of  said  Humboldt  county ; 
that  ever  since  the  30th  day  of  June,  1911, 
respondent  had  failed  or  neglected  to  either 
make  or  join  with  the  county  treasurer  In 
making  the  joint  statements  required  by  said 
section  3746 ;  that  the  county  treasurer,  dur- 
ing all  said  times,  was  and  now  is  ready  and 


willing  to  make  such  joint  statements,  bat 
was  and  is  unable  to  do  so  by  reason  of  the 
failure  and  neglect  of  respondent  to  join  with 
him ;  that  by  reason  of  such  failure  the  relii- 
tors  were  unable  to  perform  their  duties  as 
required  by  law. 

The  petition  prayed  for  the  issnance  of  a 
writ  of  mandate  directed  to  respondent,  and 
requiring  him  to  make  and  file,  jointly  with 
the  said  county  treasurer,  all  statements  and 
reports  in  arrear,  wltbln  a  time  to  be  fixed 
by  the  court 

Respondent  demurred  to  the  petition  upon 
two  grounds:  (1)  That  the  petition  or  af- 
fidavit did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  (2)  That  there  it  a 
nonjoinder  of  parties  defendant 

Bev.  Laws,  {  8746,  provides:  "The  county 
auditor  and  treasurer  of  each  county  In  the 
state  shall,  on  the  first  Mondays  of  April, 
July,  October  and  January,  make  a  joint 
statement  to  the  board  of  county  commis- 
sioners, and  forward  a  copy  to  the  state  con- 
troller, showing  the  whole  amount  of  collec- 
tions (stating  particularly  the  source  of  each 
portion  of  the  revenue)  team  all  sources  paid 
into  the  county  treasury;  the  funds  amonj 
which  the  same  was  distributed  and  the 
amounts  to  each;  the  total  amounts  of  war- 
rants drawn  and  paid,  and  on  what  funds; 
the  total  amounts  of  warrants  drawn  and  un- 
paid; the  accounts  or  claims  audited  or  al- 
lowed and  unpaid,  and  the  fund  out  of  which 
they  are  to  be  paid,  and,  generally,  make  a 
full  and  specific  showing  of  the  financial  con- 
dition of  the  county,  which  shall  be  published 
in  some  newspaper  published  in  the  county, 
if  there  be  one ;  If  not,  then  by  posting  the 
same  In  a  conspicuous  place  on  the  court- 
house of  said  county." 

Respondent  failed  to  file  any  brief  in  this 
court,  and  we  can  only  surmise  what  his  posi- 
tion was  in  the  court  below  from  the  record, 
and  from  statements  contained  In  app^ant's 
brief.  From  these  we  gather  that  it  was 
respondent's  contention  that,  as  the  statute 
required  the  fiscal  statements  to  be  made 
jointly  by  the  treasurer  and  auditor,  the 
treasurer  was  a  necessary  party  to  the  pro- 
ceeding, and  that,  as  respondent  had  entered 
upon  a  new  term  of  office  on  the  first  Mon- 
day In  January,  1913,  he  could  not  be  re- 
quired to  perform  any  official  duties  which  he 
had  failed  to  perform  during  his  preceding 
term  of  office.  We  think  both  these  conten- 
tions are  without  merit  If  the  official  duty 
Is  a  continuing  one  until  performed,  a  writ 
will  lie  against  the  Incumbent  in  office,  re- 
gardless of  the  fact  that  his  predecessor  in 
office  should  primarily  have  performed  the 
duty.  A  similar  question  was  presented  in 
the  recent  case  of  Stone  v.  Bell,  Auditor,  35 
Nev.  240,  129  Pac.  458,  in  which  we  said: 
"The  question  is  one  6f  original  impression 
in  this  court,  and  we  see  no  good  reason  not 
to  adopt  the  view  that' the  successor  in  oHlce 
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In  a  case  of  this  diaracter  may  be  substituted 
in  place  of  the  officer  whose  term  has  ex- 
pired. Here  an  official  duty  is  sought  to  be 
enforced,  one  which  continues  until  perform- 
ed, regardless  of  who  may,  for  the  time  be- 
ing, be  the  Incumbent  of  the  office."  See,  al- 
so. Utter  T.  Franklin,  7  Ariz.  300,  64  Paa 
427;  Nance  v.  People,  25  Colo.  252,  64  Fac. 
631;  Partas  ▼.  Hays,  11  Colo.  App.  415,  6S 
I'ac.  803;  People  t.  Aheam,  200  N.  T.  146, 
93  N.  E>.  472 ;  Commonwealth  t.  Overseers,  4 
Kulp.  (Pa.)  95 ;  State  ▼.  Common  Council  of 
Madison,  15  Wis.  80 ;  State  t.  Gates,  22  Wis. 
210. 

This  is  a  rule  which,  doubtless,  should 
have  its  exceptions;  but  the  present  case 
does  not  appear  to  be  one  which  should  be 
considered  outside  this  rule.  Bespondent  was 
his  own  successor  in  office.  Conceding  there 
may  be  exceptions  to  the  rule  that  a  succes- 
sor in  office  is  bound  to  perform  duties  of  a 
continuing  character,  which  his  predecessor 
should  have  performed  during  his  term, 
courts  are  Justified  in  applying  the  rule 
with  greater  strictness  where  the  neglect  to 
perform  a  statutory  duty  occurred  during  a 
preceding  term  of  the  same  incumbent  In 
office. 

In  State  ▼.  Kirman,  17  Nev.  380,  30  Pac. 
1076,  in  a  proceeding  in  mandamus  by  the 
board  of  county  commissioners  of  Storey 
county  against  Richard  Kiripan,  treasurer  ot 
Storey  county,  to  compel  the  latter  to  mak« 
a  joint  statement  with  the  county  auditor  in 
accordance  with  the  provisions  of  the  same 
section  as  is  involved  in  this  case,  this  court 
held,  quoting  from  the  syllabus:  "Mandamus 
wUl  not  issue  to  compel  a  county  treasurer 
to  make  a  statement,  as  reqpired  by  statute, 
after  his  term  of  office  had  expired."  It  does 
not  appear  from  any  statement  in  the  oplidon 
in  this  case  that  the  respondent,  Kirman,  was 
not  bis  own  successor  in  the  office  of  treasur- 
er. It  would  be  natural  to  assume  from  the 
opinion  that  he  was,  because  in  the  title  of 
the  action  he  is  designated  "Treasurer  of 
Storey  County."  The  record  in  the  case,  how- 
ever, discloses  that  he  was  not  his  own  suc- 
cessor, and  was  not  treasurer  of  Storey  coun- 
ty, at  the  time  the  proceeding  was  instituted. 
The  court  below  may  have  been  misled,  from 
the  opinion  alone  and  the  way  in  which  the 
proceeding  was  entitled,  into  the  belief  that 
it  was  a  case  squarely  in  point,  and  decisive 
of  the  question  presented  in  this  case,  when, 
upon  tbe  contrary,  viewed  in  the  light  of  the 
record,  it  is  clearly  distinguishable.  Neither 
should  that  case  be  regarded  as  holding  that. 
In  every  case  where  an  officer  has  ceased  to 
bold  an  office,  he  may  not  be  compelled  by 
mandamus  to  perform  some  duty  which,  from 
its  very  nature,  is  personal  to  the  incumbent, 
as  distinguished  from  a  duty  that  is  purely 
official,  and  coqtinuing  until  performed. 
Finely  v.  Territory,  12  Okl.  621,  73  Pac.  273 ; 
state  V.  Cole,  25  Neb.  342,  41  N.  W.  245. 


[X]  We  think  it  does  not  appear  from  tbe 
petition  that  the  county  treasurer  was  a  nec- 
essary party  to  the  proceeding.  It  is  alleged 
in  the  petition  that  the  treasurer  was  at  all 
times  and  is  now  ready  and  willing  to  Join 
in  making  the  required  reports.  The  de- 
murrer to  the  petition  admits  this  fact  We 
see  no  necessity  of  making  an  officer,  willing 
to  perform  his  part  in  making  a  Joint  official 
report,  a  party  to  an  action  against  another 
officer  whose  duty  it  is  to  Join  with  him  in 
making  such  report,  and  who  is  alleged  to 
be  delinquent 

The  Judgment  of  dismissal  and  the  order 
sustaining  the  demurrer  are  reversed,  and 
the  case  remanded. 


STATE  ez  reL  SUGARMAN  v.  liAMB,  Sheriff. 

(No.  2098.) 

(Supreme  Court  of  Nevada.    Feb.  18,  1914.) 

1.  Replevin    (§  49*)— Retttbr    or  Pbopebty 
TO  Detendakt. 

Rev.  Laws,  {  6128,  relating  to  actions  to 
recover  possession  of  personal  property,  declares 
that  the  defendant  may,  within  two  days  after 
the  service  of  a  copy  of  the  affidavit  and  the 
undertaking,  give  notice  to  the  sheriff,  who  has 
seized  the  property,  that  he  excepts  to  the  sure- 
ties, and,  if  he  fails  to  do  so,  he  shall  be  deemed 
to  have  waived  all  objection  to  the  sureties. 
Section  6129  declares  that,  at  any  time  before 
the  delivery  of  the  property  to  the  plaintiff,  the 
defendant  "if  he  does  not  except  to  the  sureties, 
may  claim  tbe  property  upon  giving  to  the  sher- 
iff a  written  undertaking  executed  by  two  or 
more  sureties,  and  section  5130  declares  that 
the  defendant's  sureties,  upon  notice  to  the 
plaintiff  of  not  less  than  two  or  more  than  five 
days,  shall  justify  before  the  clerk  or  judge  in 
the  same  manner  as  upon  bail  on  arrest,  and 
upon  justification  tbe  sheriff  shall  deliver  the 
property  to  the  defendant.  Held,  that  justifica- 
tion by  defendant's  sureties  upon  notice  to 
f)laintiff  was  a  condition  precedent  to  the  de- 
ivery  of  the  property  to  bim ;  the  plaintiff  not 
being  required  to  justify  his  sureties  unless 
called  upon  by  the  defendant. 

[Ed.    Note.— For   other   cases,    see   Replevin, 
Cent  Dig.  {§  180-185 ;    Dec.  Dig.  §  49.*] 

2.  CouBTS  (§  207*)— Mandamus  —  Obiqu^ai. 
Wbit  by  Supbeme  Coubt. 

In  an  action  for  the  possession  of  personal 
property,  where  the  sheriff  redelivered  ft  to  de- 
fendant, although  defendant's  sureties  had  not 
justified  in  accordance  with  the  statute,  and  the 
trial  court  refused  to  issue  a  writ  of  mandamus 
compelling  the  sheriff  to  deliver  the  property  to 
the  plaintiff,  plaintiff  is  entitled  to  petition  the 
Supreme  Court  for  the  issuance  of  an  original 
writ  of  mandamus,  having  exhausted  his  reme- 
dies below. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  667;    Dec.  Dig.  {  207.*] 

3.  Mandamus  (f|  73*)— Possession  of  Pbop- 

BBTY— DUTT   OF    SHERIFF. 

In  an  action  for  the  possession  of  personal 
property,  tbe  sheriff,  Kfter  seizing  it,  redelivered 
it  to  the  defendant  although  defendant's  sure- 
ties on  his  undertaking  had  not  justified  them- 
s^vee  before  the  clerk  or  Uie  court  as  required 
by  statute.  The  property  still  remained  within 
the  county.  Held  that,  as  Rev.  Laws,  I  5127, 
requires  the  sheriff,  upon  receipt  of  the  affidavit, 
notice,  and  written  undertaking  executed  by  the 
plaintiff,  to  tak«  the  property  and  retain  it  in 
his  custody  until  delivery  to  plaintiff  or  rede- 
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livery  to  the  defendant  after  JiMtificatioD  of  the 
latters  sureties,  the  sheriff  will  bjr  an  appro- 
priate writ  of  mandamus  be  compelled  to  retake 
the  property  and  deliver  it  to  plaintiff;  the  de- 
fendant having  waived  exceptions  to  plaintiff's 
sureties  and  not  having  established  his  own 
right  to  a  return. 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  11  116,  185^  144-149;  Dec.  Dig.  i 
78.*] 

Original  proceeiUng  by  the  State,  on  tbe 
relation  of  ii.  Sngarman,  for  a  wilt  of  man- 
damus against  S.  G.  Lamb,  SbeiUT  of  Hum- 
boldt County.     Writ  Issued. 

Salter  &  Robins,  of  Wlnnemuccd,  and 
George  B.  Thatcher,  of  Carson  City,  for  pe- 
titioner. O.  A.  GUlette,  of  Salt  Lake  City, 
Utah,  and  Thomas  A.  Brandon,  for  respond- 
ent 

McGARRAN,  3.  This  is  an  original  pro- 
ceeding in  mandamus.  The  petitioner  was 
the  plalntUC  In  an  action  for  claim  and  de- 
liTei7  in  the  district  court  of  Humboldt 
county.  After  fhe  regular  commencement  of 
hlB  action,  by  the  filing  of  complaint  and 
the  issuance  of  summons,  petitioner,  in  com- 
pliance with  chapter  20  of  the  civil  practice 
act  of  this  state,  claimed  the  delivery  of  cer- 
tain personal  property  enumerated  in  his 
petition.  In  accordance  with  his  claim 
he  made  an  afSdavlt  setting  forth  tbe  essen- 
tial requisites  under  the  dvll  practice  act, 
and  thereby  required  the  respondent,  as 
sheriff  of  Humboldt  county,  that  being  the 
county  In  which  the  personal  property  was 
situated,  to  take  the  personal  property  from 
the  defendant 

It  Is  admitted  by  the  pleadings  in  this 
case  that  all  of  the  steps  necessary  to  Justi- 
fy the  sheriff  in  taking  possession  of  the 
property  from  the  defendant  were  accom- 
plished by  the  petitioner,  as  plaintiff  In  the 
case  below.  From  the  petition  and  answer 
In  this  proceeding  it  appears  that  the  re- 
spondent, as  sheriff,  nominally  took  posses- 
sion of  the  personal  property. 

Petitioner  alleges  that  more  than  five  days 
lapsed  and  no  notice  was  served  on  him,  as 
plaintiff  in  the  action  in  the  lower  court,  by 
respondent  or  by  any  other  t>erson,  that  de- 
fendant required  the  return  of  the  per- 
sonal property,  or  that  the  defendant  had 
given  to  the  respondent  a  written  undertak- 
ing as  prescribed  by  section  187  of  the  civil 
practice  act  and  no  notice  had  been  served 
on  petitioner  that  defendant's  sureties  would 
Justify  before  the  Judge  of  the  district  court 
in  which  court  the  action  was  pending,  or  be- 
fore the  clerk  of  that  court  as  prescribed 
by  section  188  of  the  dvll  practice  act  (Rev. 
Laws,  f  6130).  After  the  expiration  of  five 
days  from  the  date  of  the  taking  of  the 
property  by  the  respondent  petitioner  made 
demand  on  the  respondent  for  the  delivery  of 
the  property  to  him  under  section  187  of  tbe 
civil  practice  act 


In  the  answer  filed  by  respondent  It  is 
claimed  that  the  defendant  in  tbe  action 
in  the  lower  court  made  demand  and  deliv- 
ered an  undertaking  to  respondent  within 
five  days  from  the  date  of  tbe  taking  of  the 
proper^  by  respondent  and  that  thereafter 
the  sureties  on  the  undertaking  qualified 
before  a  notary  public  in  and  tor  the  county 
of  Humboldt  Respondent  further  states  that 
the  undertaking  was  approved  by  him  In  hlB 
official  capacity  as  sheriff,  and  that  after 
the  delivery  of  tbe  undertaking  to  respondent 
he  returned  the  property  to  defendant  Hav- 
ing surrendered  possession  of  the  property, 
respondent  aUeges  that  be  has  not  now  legal 
control  thereof. 

[I]  In  our  practice  In  matters  of  claim  and 
dellTery,  section  6128,  Bevised  Laws,  pre- 
scribes: "Tbe  defendant '  may,  within  two 
days  after  the  service  of  a  copy  of  the  aflS- 
davlt  and  tbe  undertaking,  {^ve  notice  to 
the  sheriff  that  he  excepts  to  the  sufficien- 
cy of  tbe  suretiea.  If  he  fails  to  do  so,  he 
shall  be  deemed  to  have  waived  all  objection 
to  them.  When  the  defendant  excepts,  the 
sureties  shall  Justify  on  notice  in  like  noan- 
ner  as  upon  ball  on  arrest;  and  the  sheriff 
shall  be  responsible  for  the  sufficiency  of  the 
sureties  until  the  objection  to  them  is  ei- 
ther waived,  as  above  provided,  or  until  th^ 
Justify.  If  the  defendant  except  to  the  snre- 
tiee  he  cannot  reclaim  the  property,  as  pro- 
vided In  tbe  next  section." 

As  appears  from  the  record  In  this  case, 
the  defendant  In  the  lower  court  did  not  ex- 
cept to  the  sufficiency  of  plaintiff's  sureties 
given  in  the  letter's  undertaking  in  claim  and 
delivery ;  hence  it  follows  that  tbe  defendant 
is  deemed  to  have  waived  all  objections  that 
he  might  have  to  the  sureties  offered  on 
tbe  undertaking  of  plaintiff.  The  defendant 
having  failed  or  refused  to  avail  himself 
of  the  right  of  excepting  to  tbe  plaintiff's 
sureties,  he  had  tbe  right  to  demand  of  the 
sheriff  the  return  of  the  property  taken  as 
soon  as  he  bad  complied  with  tbe  provisions 
of  section  6129  and  section  6130,  Bevised 
Laws. 

Section  6129  (section  187  of  the  dvll  prac- 
tice act)  prescribes:  "At  any  time  before  the 
delivery  of  the  property  to  tbe  plaintiff, 
the  defendant  may,  if  he  do  not  except  to 
tbe  sureties  of  the  plaintiff  require  the  return 
thereof,  upon  giving  to  the  sheriff  a  written 
undertaking,  executed  by  two  or  more  suffi- 
cient sureties,  to  the  effect  that  they  are 
bound  in  double  tbe  value  of  the  property, 
in  gold  coin  of  the  United  States,  as  stated 
in  tbe  affidavit  of  tbe  plaintiff,  for  the  deliv- 
ery thereof  to*  the  plaintiff,  if  such  delivery 
be  adjudged,  and  for  payment  to  him  of 
such  sum,  in  gold  coin  of  the  United  States, 
as  may  for  any  cause  be  recovered  against 
the  defendant  If  a  return  of  the  property 
be  not  so  required  within  five  days  after 
tbe  taking  and  serving  of  notice  to  tiie  defend- 
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ant,  it  shall  be  delivered  to  the  plaintiff,  ex- 
cept aa  provided  in  section  192." 

Section  6130,  being  section  188  of  the  civil 
practice  act,  prescribes:  "The  defendant's 
sureties,  npon  notice  to  the  plaintiff  of  not  less 
than  two  or  more  than  five  days,  shall  Jus- 
tify before  the  Judge  vr  the  clertc  in  the  same 
manner  as  npon  bail  on  arrest;  and  upon 
Buch  Justification,  the  sheriff  diall  deliver 
the  property  to  the  defendant  The  sher- 
iff shall  be  responsible  for  the  defendant's 
sureties  until  they  Justify,  or  until  the  Jus- 
tification is  completed  or  expressly  waived, 
and  may  retain  the  property  until  that  time. 
If  they  or  others  in  their  place,  fall  to  Jus- 
tify at  the  time  and  place  appointed,  he 
shall  deliver  the  property  to  the  plaintiff." 

Under  the  provision  of  the  statute  quoted 
above,  where  the  defendant  requires  the  re- 
turn of  the  property  and,  pursuant  to  his 
requirement,  gives  a  written  undertaking 
to  the  sheriff,  the  plaintiff  is  not  required 
to  except  to  the  sufficiency  ot  the  sureties  on 
the  defendant's  undertaking.  On  the  con- 
trary, the  defendant  must  take  the  initiative 
and  after  giving  notice  to  the  plaintiff,  of 
not  less  than  two  days  nor  more  than  five 
days,  proceed  to  have  his  sureties  Justify, 
either  before  the  Judge  of  the  court  in 
which  the  action  was  Instituted,  or  before 
the  clerk  of  that  court,  in  the  same  manner 
as  upon  ball  on  arrest  These  several  acts 
are  prerequisites  to  the  return  of  the  prop- 
«rty  to  the  defendant  by  the  sheriff.  After  the 
sheriff  has  taken  possession  of  the  personal 
property  in  an  action  of  this  character,  he  is 
required  by  the  statute  to  retain  possession 
of  the  property  until  the  time  has  expired 
in  which  the  defendant  may  take  advantage 
of  the  provision  of  the  statute  by  demand 
for  the  return  of  the  property  and  by  filing 
bis  undertaking,  giving  notice  to  the  plaintiff 
and  Justifying  bis  sureties.  But  if  a  return 
of  the  property  be  not  required  by  the  de- 
fendant within  the  time  prescribed,  or  If 
having  made  demand,  the  defendant  fails  to 
notify  the  plaintiff  and  falls  to  Justify  the 
sureties  on  the  undertaking  offered,  the 
sheriff  must,  nnder  the  provisions  of  the  stat- 
ute, deliver  the  property  to  the  plaintiff, 
unless  the  property  taken  be  claimed  by  a 
third  party,  in  which  instance  section  192  of 
the  dvll  practice  act  (Bev.  Ijaws,  |  6134) 
prescribes  the  procedure  to  be  followed. 

After  demand  is  made  by  the  defendant  for 
the  return  of  the  property  and  an  undertak- 
ing Is  filed  by  him,  should  the  plaintiff  ex- 
pressly waive  Justification  of  the  sureties  on 
the  undertaking,  such  waiver,  when  filed  and 
presented  to  the  sheriff,  would  have  the  same 
force  and  effect  as  though  the  sureties  had 
Justified,  and  the  sheriff  would  be  authorized 
to  restore  the  property  to  the  defendant 

The  Supreme  Court  of  Montana,  in  a  pro- 
ceeding analogous  to  the  one  at  bar,  and  nn- 
der statutory  provisions  the  same  as  ours, 
said:  "If  we  are  to  arrive  at  the  legislative 
intent  from  the  language  employed  by  the 


Legislature,  it  becomes  apparent  at  once  that 
the  duty  is  imposed  upon  the  defendant,  who 
seeks  to  recover  the  possession  of  his  prop- 
erty in  a  claim  and  delivery  action,  to  have 
the  sureties  on  his  redelivery  bond  Justify 
as  a  condition  precedent  to  his  right  to  the 
return  of  the  property.  In  other  words, 
when  the  defendant  seeks  a  redelivery  of  his 
property,  he  must  tender  to  the  sheriff  a  re- 
delivery bond  and  give  notice  to  the  plaintiff 
of  not  less  than  two  or  more  than  five  days 
that  the  sureties  will  Justify  before  the  Judge 
or  clerk  of  the  court,  in  the  manner  provided 
for  the  Justification  of  sureties  upon  bail 
on  arrest"  State  ex  rel.  Johnson  v.  Collins, 
Sheriff,  41  Mont  626,  110  Pac.  626. 

The  interpretation  of  the  statute  as  set 
forth  in  the  case  of  Johnson  v.  Collins,  su- 
pra, we  believe  to  be  the  correct  one,  and  be- 
ing applicable  to  the  matter  at  bar,  and  being 
under  identical  statutory  provisions,  it  is  our 
Judgment  that  the  rule  there  annunciated  la 
decisive  of  the  matter  under  consideration. 
To  the  same  effect  is  the  holding  of  the  Su- 
preme Court  of  California,  in  the  case  of 
Ryan  v.  Fitzgerald,  87  CaL  346,  26  Pac.  646. 

[2]  This  matter  having  been  presented  to 
the  court  below  by  affidavit  and  application 
for  a  writ  of  mandamus  commanding  the 
sheriff  to  deliver  the  property  to  the  plaintiff, 
and  that  court  having  refused  to  issue  the 
writ,  it  is  our  Judgment  that  the  petitioner 
has  exhausted  his  remedies  in  the  district 
court  and  is  entitled  to  have  the  matter 
heard  and  determined  by  this  court  State 
ex  reL  Johnson  v.  Collins,  supra. 

[3]  Respondent  in  his  answer  sets  forth 
that  having  returned  the  piopertj  to  the  de- 
fendant prior  to  the  time  at  which  the  peti- 
tion for  writ  was  filed  in  this  court  he  is 
not  in  possession  of  said  property,  nor  has 
any  legal  control  thereof.  In  this  respect 
the  verified  reply  of  attorneys  for  petitioner 
asserts  that,  at  the  time  of  the  taking  of 
possession  of  the  personal  property  by  the 
sheriff  nnder  the  order  for  claim  and  deliv- 
ery, the  property  was  situated  in  a  room  in 
Oolconda,  Humboldt  county,  and  that  the 
property  is  still  in  the  room  at  tttat  place, 
and  that  there  has  been  no  change  in  the  sit- 
uation of  the  property,  excepting  that  the 
sheriff  delivered  the  key  of  the  room  con- 
taining the  property  to  the  defendant  in  the 
case  below.  From  this  it  appears  that  the 
property  is  still  in  Humboldt  county  and  so 
situated  that  respondent  may  Immediately 
take  possession  of  it  If,  as  a  matter  of  fact, 
bis  erroneous  act  of  delivery  to  the  defend- 
ant ever  reaUy  divested  him  of  possession  or 
control. 

The  law  requires  the  sherUf,  upon  the  re- 
ceipt of  the  affidavit,  notice,  and  written  un- 
dertaking provided  for  in  section  5127,  Re- 
vised Laws,  to  forthwith  take  the  property 
described  in  the  affidavit  and  retain  it  in  his 
custody.  The  law  presumes  that  the  sheriff 
shall  retain  custody  of  the  property  untU  he 
delivers  the  same  to  the  plaintiff  or  unt^l  he 
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delivers  the  same  to  the  defendant,  U  the 
latter  makes  demand  for  the  return  thereof 
and  complies  with  the  provisions  of  the  stat- 
ute heretofore  discussed. 

In  an  action  for  claim  and  delivery  after 
the  officer  has  taken  possession  of  the  prop- 
erty, and  between  that  time  and  the  time  It 
Is  delivered  to  either  of  the  parties  to  the  ac- 
tion, the  property  Is  In  custody  of  law.  The 
wrongful  delivery  of  the  property  to  either 
party  to  the  action  does  not  relieve  it  from 
this  rule.  The  sheriff,  In  an  action  of  this 
kind.  Is  charged  under  the  law  with  the  duty 
of  ultimately  delivering  the  property  to  one 
of  the  parties  to  the  litigation.  Welter  v. 
Jacobson,  7  N.  D.  82,  73  N.  W.  66,  66  Am. 
St.  Rep.  632.  The  sheriff,  In  an  action  of 
this  character.  Is  charged  under  the  law  with 
the  duty  of  finally  delivering  the  property  to 
one  of  the  parties  to  the  litigation.  It  fol- 
lows, where  the  record  discloses  that  the 
property,  although  wrongfully  put  out  of  the 
hands  of  the  sheriff,  is  still  within  the  coun- 
ty, the  sheriff  may,  and  it  is  his  duty,  to  re- 
take the  property. 

Where,  in  an  action  in  daim  aQd  delivery, 
the  property  is  seized  by  a  sheriff  and  after- 
wards released  to  the  defendant  upon  a 
forthcoming  bond,  it  is  still  In  the  custody  of 
the  court  In  which  the  action  was  instituted, 
and  remains  in  the  custody  of  that  court  to 
abide  the  result  of  the  replevin  suit.  34  Cyc. 
p.  1881.  In  this  case,  the  sheriff  having  er- 
roneously released  the  property  to  the  de- 
fendant, after  that  property  was  taken  by 
him  as  an  officer  of  the  court,  it  is  still  in 
contemplation  of  the  law  In  his  control  and 
possession. 

It  is  manifest  from  the  record  In  this  case 
that  defendant,  in  the  action  in  claim  and  de- 
livery, failed  to  comply  with  the  terms  of 
the  statute  in  that  no  notice  was  given  to  the 
plaintiff,  and  the  sureties  on  the  undertaking 
of  defendant  did  not  Justify,  as  prescribed  by 
section  188  of  the  dvll  practice  act  In  fact, 
on  the  part  of  the  defendant,  there  was  no 
compliance  with  the  statute.  It  was  there- 
fore the  duty  of  the  sheriff,  upon  receipt  of 
his  lawful  fees  for  taking  and  the  necessary 
expenses  for  keeping,  to  deliver  the  property 
to  the  plaintiff.  If  the  party  entitled  to  re- 
ceive possession  of  the  proi>erty  from  the 
sheriff  failed  or  refused  to  pay  the  officer  his 
lawful  fees  for  taking  the  property  and  the 
necessary  expenses  incurred  in  keeping  the 
property,  it  was  the  privilege  of  the  sheriff  to 
retain  possession  untU  such  fees  and  expens- 
es were  paid.    Section  5133,  Revised  Laws. 

It  follows  that  the  respondent  In  this  case 
should  immediately  retake  the  property  enu- 
merated in  the  petition  herein,  or  as  much 
thereof  as  was  enumerated  in  the  affidavit 
and  notice  originally  received  by  him  in 
the  action  in  flalm  and  delivery,  and  up- 
on receipt  of  his  lawful  fees,  at  the  time 
at  which  he  delivered  the  property  to 
the  defendant,   and   the  necessary  expens- 


es incurred  by  him  up  to  that  time^  de- 
liver the  property  to  petitioner  herein. 

The  writ  as  prayed  for  should  issue;    It  is 
so  ordered. 

TALBOT,  a  J.,  and  NORCBOSS,  J.,  con- 
cur. 


ROBINSON  MINING  CO.  ▼.  RIEPE  et  aL 
(No.  1925.) 

(Supreme  Court  of  Nevada.    Feb.  18,  1914.) 

1.  CoBPOBATiONS  (I  188*)  —  TBANSna  or 
Shares— Retusal  to  Tbansfeb— SuFFioiEa- 
CT  OF  Evidence. 

In  an  action  against  a  corporation  for  coo- 
version  of  stock  Dy  refusing  to  register  its 
transfer  on  its  books,  evidence  held  to  support 
a  finding  that  the  transfer  was  a  booa  fide 
transaction. 

[Ed.   Note. — For  other   cases,   see   (3orpora- 
tions,  Cent  Dig.  H  613-520;  Dec.  Dig.  {  133.'] 

2.  Teoveb  ahd  Convebsion  (|  84*)— Issots- 
Pboof  and  Tabiancb  —  Date  of  Conveb- 
sion. 

In  an  action  against  a  corporation  for  con- 
version of  stock  In  refusing  to  register  its 
transfer  on  its  books,  it  was  not  necessary 
that  the  proof  should  be  in  strict  conformitr 
with  the  averment  as  to  the  date  of  conversion. 
[Bid.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  IMg.  |!  207-214;    Dec.  Dig. 

3.  Tboveb  and  Convebsion  (J  9*)— Refusal 

OF  COBPORATION  TO  TBANSFEE  STOCK— CON- 

DrrioNB  Precedent  to  Action. 

Where  the  secretary  of  a  corporation  re- 
fused to  register  a  transfer  of  stock  when  pre- 
sented by  the  transferfee,  no  formal  demand 
was  necessary  before  bringing  an  action  for 
conversion,  since  the  refusal  was  an  asserdon 
of  ownership  by  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {{  58-83;  Dec.  Uf. 
8  9.»] 

4.  AFPKAI.  and  EBBOB  (I  1011*)— FlRDIHG- 
C0NCI,DaiVBN£S8. 

Where  there  is  a  substantial  conflict  in 
the  testimony,  the  appellate  court  will  not  sub- 
stitute its  judgment  for  that  of  the  trial  court, 
and  will  only  interfere  when  it  is  clear  that 
a  wrong  conclusion  was  reached. 

[Ed.  Note. — For  other  t-ases,  see  Appeal  and 
Error,  Cent  Dig.  {f  3883-3988;  Dec.  Dig.  { 
1011.*] 

5.  Tboveb  and  Conversion  (8  49*)— Rkfcsal 
OF  Corporation  to  Tbansfeb  Stock  — 
Measure  of  Dauaoes. 

In  an  action  against  a  corporation  for  tbe 
conversion  of  stock  in  refusing  to  register  its 
transfer  on  its  books,  tbe  measure  of  dam- 
ages was  the  value  of  the  stock  at  the  date  of 
conversion,  with  legal  interest  from  the  con- 
version to  judgment. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  |  264;   Dec.  Dig.  {  49.'] 

6.  New  Tbiai,  (|  150*)— Newlt  Discoveesd 
Evidence— DiLiaENCE— Affidavit. 

Where,   on   motion   for  new   trial  on  tie 

f round  of  newly  discovered  evidence,  the  af- 
davit  of  the  moving  party  merely  stated  con- 
ckisjons  as  to  exercise  of  diligence,  withont 
setting  out  the  facts,  so  that  the  court  coald 
draw  its  own  conclusions,  it  was  insufficient 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  $f  306-310;   Dec;  Wg.  {  160.*) 
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7.  New  Trial  (J  102*)— Nbwlt  Discovered 

E^nDBRC]B— DlLIOKNOB. 

Motion  for  new  trial  on  the  gronnd  o{  new- 
ly discovered  evidence  was  properly  denied, 
wbere  one  of  the  proposed  new  witnesses  was 
a  witness  upon  the  trial,  and  the  other  was  the 
moving  party's  attorney. 

[Ed.  Note. — ^For  other  cases,  see  New  Trial, 
Cent  Dig.  {|  207,  210-214;   Dec.  Dig.  {  102.*] 

Appeal  from  District  Court,  White  Pine 
Connty;    George  S.  Brown,  Judge. 

Action  by  the  Bobinson  Mining  Company 
against  Richard  A.  Blepe,  Henry  M.  Falmer, 
and  others.  From  a  Judgment  for  defendant 
Fulmer  on  his  cross-complaint,  plaintiff  ap- 
peals.   Affirmed. 

S.  W.  Belford,  of  Reno,  for  appellant 
Chandler  &  Quayle  and  Gilbert  A.  McIUroy, 
all  of  EHy,  for  respondent 

McCABBAN,  J.  This  is  an  appeal  from 
an  order  of  the  Ninth  Judicial  district  court 
denying  appellant's  motion  for  a  newtriaL 
Judgment  in  this  case  was  rendered  on  the 
counterclaim  Interposed  by  Henry  M.  Fulmer, 
who  was  made  defendant  In  an  action  brought 
against  himself,  together  with  other  defend- 
ants by  the  appellant  corporation.  Respond- 
ent Fulmer's  cause  of  action  was  acquired 
by  him  through  assignment  from  one  E. 
W.  Hulse.  The  latter  had  purchased  from 
Fulmer  21,500  shares  of  the  capital  stocii  of 
appellant  corporation,  giving  in  payment 
thereof  his  personal  promissory  note  unse- 
cured and  $100  in  coin.  The  secretary  of  the 
appellant  corporation  refused  to  transfer  the 
stoclc  on  the  books  of  the  company  when 
Eulse  presented  the  certificate  purchased 
from  Fulmer.  Respondent  Fulmer  consented 
to  a  rracission  of  the  contract  existing  be- 
tween himself  and  Hulse  relative  to  the 
purchase  of  the  stock;  the  stock  being  re- 
turned to  Fulmer,  together  with  an  assign- 
ment of  Bulse's  cause  of  action.  Hulse  re- 
ceived back  his  $100  In  coin,  and  also  the 
promissory  note. 

Hie  appellant  company  moved  the  trial 
court  to  set  aside  the  decision  and  Judgment, 
and  grant  a  new  trial  thereof  upon  the  coun- 
terclaim of  Henry  M.  Fulmer  against  appel- 
lant upon  the  following  grounds:  "First 
That  the  evidence  is  Insufficient  to  Justify 
the  Judgment  of  the  coflrt  in  favor  of  de- 
fendant Henry  U.  Fulmer,  and  against  plain- 
tiff, ♦  •  •  and  that  said  Judgment  is 
against  the  law.  Second.  That  the  said  plain- 
tiff Robinson  Mining  Company  has  newly  dis- 
covered evidence  to  offer  in  its  behalf  mate- 
rial for  the  plaintiff,  and  pertaining  to  the 
said  claim  of  the  said  defendant  Henry  M. 
Fulmer,  against  the  defendant,  which  it  could 
not  with  reasonable  diligence  tiave  discovered 
and  produced  at  the  trial." 

Respondent  Fulmer's  cause  of  action,  as 
set  forth  in  his  counterclaim,  being  an  ac- 
tion in  trover,  was  based  upoa  the  assignment 
of  a  cause  of  action  accruing  In  favor  of 
Hulse,  due  to  the  fact  that  die  appellant 


company,  having  refused  to  transfer  the 
shares  of  stock  upon  its  books,  bad  converted 
the  stock  to  its  own  use  to  the  damage  of 
Hulse;  Hulse's  cause  of  action  having  t>een 
assigned  to  Fulmer. 

[1]  The  record  In  this  case  discloses  a 
series  of  most  peculiar  transactions.  In  Ful- 
mer's counterclaim  it  Is  asserted  that  the 
conversion  took  place  on  the  17th  day  of 
June.  The  testimony  of  D.  W.  Ellis,  secre- 
tary of  the  appellant  company,  is  as  follows : 
"Mr.  Hulse  approached  me  on  the  street,  and 
I  refused  to  cut  up  the  stock.  There  was 
some  little  discussion  there;  but  I  did  not 
give  him  any  reason  at  that  time.  When  he 
handed  me  the  stock  at  the  office  I  told  him 
the  reason  I  would  not  cut  up  that  stock 
was  because  It  was  pooled.  I  was  under  the 
Impression  that  the  pool  was  not  ont  yet;  but 
I  was  wrong  in  that  Impression.  There  were 
a  few  further  reasons  which  I  would  not 
state  at  that  time.  The  company  had  griev- 
ances against  several  people;  but  I  did  tell 
him  there  ^ere  other  reasons." 

The  testimony  of  Fulmer  and.  Hulse,  as 
disclosed  by  the  record,  substantiates  a  bona 
fide  transaction  in  the  transfer  of  the  stock 
from  the  latter  to  the  former.  Although  the 
transaction  itself  was  one  of  an  unusual  char- 
acter, and  perhaps  subject  to  some  suspicion, 
there  is  nothing  disclosed  that  would  cause 
one  to  believe  that  it  was  other  than  that 
of  a  bona  fide  nature.  Fulmer's  acceptance 
of  an  unsecured  promissory  note  in  payment 
for  a  large  sum  of  money,  and  his  delivery 
of  the  stock  to  Hulse  upon  receipt  of  tliat 
note,  is  emphasized  by  the  appellant  as  in- 
dicating a  suspicious  transaction;  but  the 
dealings  of  men  in  matters  of  this  character 
cannot  be  viewed  with  suspicion  merely  be- 
cause one  appears  to  place  unusual  faith  in 
the  honesty  of  another.  After  the  company 
bad  refused  to  transfer  the  stock  for  Hulse, 
or  to  "cut  it  up,"  as  he  terms  it,  Fulmer's 
act  in  permitting  a  rescission  of  the  contract 
between  himself  and  Hulse  appears  from 
the  record  to  have  been  one  of  a  voluntary 
nature,  by  which  he  gave  back  what  he  had 
received  from  Hulse,  and  in  return  accepted 
the  stock  from  Hulse  and  an  assignment  of 
the  latter's  cause  of  action  against  appellant. 
Nothing  in  these  transactions  would  indi- 
cate anything  other  than  a  peculiar  yet 
honest  dealing  between  the  two  men. 

IPrior  to  the  assignment  of  Hulse's  cause 
of  action  to  Fulmer  it  is  admitted  that  he  had 
Instituted  proceedings  in  mandamus  to  have 
the  stock  transferred.  With  reference  to 
Hulse's  cause  of  action  against  appellant  cor- 
poration, which  cause  of  action  was  assigned 
to  Fulmer,  and  upon  which  cause  of  action 
Judgment  is  rendered  in  favor  of  Fulmer,  it 
is  alleged  in  the  counterclaim  that  the  pres- 
entation of  the  stock  was  made  on  the  17th 
of  June.  The  testimony  both  of  the  witness 
Ellis  and  Hulse  discloses  that  this  presenta- 
tion was  made  upon  the  street,  in  the  way 
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of  a  request  by  Hnlse  to  bave  the  stock  cut 
up.  A  Bubaequent  preBentation  was  made  In 
the  office  of  the  company.  The  secretary  of 
the  company,  Hr.  £>llls,  to  whom  this  request 
was  made,  both  on  the  17th  of  June  and  on 
the  next  occasion,  whether  it  be  on  the  18tb, 
10th,  or  20th,  refused  to  transfer  the  stock; 
the  principal  reason  given  to  Hulse  at  that 
time  by  the  secretary  being  that  the  stock 
was  still  in  pool,  but  in  his  testimony  at  the 
trial  it  is  disclosed  that  there  were  other 
reasons  In  his  mind. 

He  .says:  "There  were  other  reasons  which 
I  would  not  state  at  the  time.  The  com- 
iwny  had  grievances  against  several  people; 
but  I  did  tell  him  [Hulse]  there  were  other 
reasons." 

In  his  cross-examination  Mr.  Ellis  states: 
"Well,  the  board  of  directors,  Mr.  Dickerson 
and  Mr.  O'Neil,  we  knew  they  were  selling 
that  stock  for  a  great  deal  less  than  they 
should  sell  it  for,  and  that  the  stock  belonged 
to  the  company,  and  it  was  the  50,000  shares 
that  we  had  that  I  had  notified  Mr.  Dickerson 
and  Mr.  O'Neill  that  was  stiU  left,  and  that 
we  would  take  some  action  in  regard  to  hav- 
ing it  put  back  into  the  treasury.  I  did  not 
want  to  make  any  more  certificates  on  that 
account." 

[2]  As  to  whether  or  not  the  conversion 
actually  took  place  on  the  17th  of  June  is 
immaterial.  It  was  not  necessary  at  com- 
mon law,  and  is  not  necessary  under  our 
practice,  that  the  proof  should  be  in  strict 
conformity  with  the  averment  as  to  date 
of  convendon,  and  the  allegation  as  to  the 
time  of  conversion  is  immaterial.  This  point 
has  been  heretofore  settled  by  this  court 
Hixon  V.  Plxley,  16  Nev.  476;  Bancroft  t. 
Haslett,  106  Cal.  161,  39  Pac.  602. 

[3]  Appellant  contends  that  the  evidence 
is  not  sufficient  to  support  the  Judgment, 
because  there  was  no  evidence  to  support  a 
formal  demand  for  the  transfer  of  the  stock 
to  any  specific  person,  or  in  any  designated 
number  of  certificates.  The  rule  applying  to 
this  contention,  as  well  as  to  that  of  the  va- 
riance in  time,  is  well  established,  and  is 
well  stated  by  a  very  recent  case  decided  by 
.the  Supreme  Court  of  Oklahoma,  in  which 
that  court  held  that,  in  a  suit  for  conversion 
of  personal  property,  where  the  taking  pos- 
session and  conversion  is  wrongful,  no  de- 
mand is  necessary  before  bringing  suit,  for 
the  wrongful  taking  and  conversion  Is  an  as- 
sertion of  ownership.  Bllby  v.  Jones  (Okl.) 
136  Pac.  414. 

From  the  testimony  of  the  witness  Bills, 
it  is  disclosed  that,  upon  instruction  from 
the  board  of  directors,  he  refused  to  trans- 
fer the  stock  when  the  same  was  presented 
to  Hulse.  It  was  immaterial  as  to  whom 
Hulse  might  have  requested  the  stock  to 
be  made  out,  or  as  to  how  the  certificate 
was  to  be  cut  up.  The  conversion  took  place 
when  the  refusal  was  made  to  transfer  the 
stock.    This  of  Itself  constitutes  an  assertion 


of  ownerdilp  on  the  part  of  tba  appellant 
corporation,  acting  through  Its  iDatmcted 
representative,  the  secretary.  It  la  not  con- 
tended that  any  different  position  would 
have  been  taken  by  the  appellant  corpora- 
tion with  reference  to  the  transfer  of  the 
stock,  had  Hulse  designated  the  names  of 
the  parties  to  whom  the  stock  was  to  be 
made  oat. 

[4]  The  flndings  of  the  trial  court  upon 
the  facts  presented  by  the  evidoice.  In  ■» 
far  as  that  evidence  is  disclosed  by  the  rec- 
ord, is  in  our  judgment  substantiated.  If 
there  Is  any  conflict,  it  Is  our  Judgment  that 
It  Is  a  conflict  that  is  substantial,  and  it  ia 
a  rule  long  since  established  by  this  court 
that,  where  there  is  a  substantial  couffict  la 
the  testimony,  this  court  will  not  substitute 
its  Judgment  for  that  of  the  trial  court, 
and  will  only  Interfere  when  upon  all  of  the 
evidence  it  is  clear  that  a  wrong  conclusion 
has  been  reached.  Watt  v.  Nev.  Central  Rd. 
Co.,  23  Nev.  164,  44  Pac.  423,  46  Pac.  52, 
726,  62  Am.  St  Bep.  772;  Potosi  Zinc  Co. 
V.  Mahoney  et  aL,  135  Pac.  1078. 

The  testimony  of  Hulse  and  Fulmer  and 
the  entire  transaction  between  them  as  re- 
lated by  the  record  is  not  entirely  free  from 
suspicion.  On  the  other  hand,  the  record 
f&lls  to  clear  the  appellant  of  suspicion. 
There  are  transactions  set  forth  by  the  rec- 
ord on  the  part  of  both  parties  that  de- 
mand careful  scrutiny.  However  this  ma; 
be,  there  is  nothing  in  the  record  relative  to 
the  transaction  between  Hulse  and  Fulmer 
that  would  Justify  a  court  of  review  in  say- 
ing that  th^  testimony  waa  utterly  un- 
trustworthy. In  a  case  of  this  character  It 
was  the  duty  of  the  trial  Judge  to  determine 
from  all  the  facts  before  him  the  truth  or 
falsity  of  the  testimony  as  given  by  the  re- 
spective parties  and  ttxe  several  wltne.s.<ies. 
In  this  respect  it  appears  from  the  dedslon 
of  the  trial  Judge  in  the  flies  of  this  case 
that  he  carefully  considered  everything  ap- 
plicable to  the  case  as  it  was  presented  to 
him,  and  after  a  careful  scrutiny  said  tbat 
he  saw  no  reason  why  he  should  refuse  to 
believe  the  evidence  of  Hulse  and  f^ilmcr, 
or  that  there  was  other  than  a  bona  fide 
transfer  of  the  21,500  shares  of  stools  from 
Fulmer  to  Hulse  prior  to  the  demand  made 
upon  the  appellant  for  the  transfer  of  tbe 
stock  upon  its  books.  The  trial  Judge  bay- 
ing considered  the  testimony  of  Hulse  and 
Fulmer  worthy  of  credit,  the  evidence  la 
sufficient  to  sustain  the  Judgment  Pln- 
schower  et  aL  v.  Hanks,  18  Nev.  09,  1  Pac. 
454. 

[6]  In  fixing  the  value  of  tbe  stock  at  tbe 
time  of  conversion,  the  trial  court  determin- 
ed on  40  cents  per  share.  The  appellant 
company.  In  its  complaint,  alleged  that  tbe 
stock  of  the  company  was  worth  60  cents 
per  share  at  the  time  of  bringing  suit  This 
allegation  was  not  denied  by  respondent  U 
his   answer.     The  witness  Hulse  testified: 
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"I  coTiId  not  get  Bobinson  at  that  time  [re- 
ferring to  the  time  of  the  refnsal  of  appel- 
lant to  transfer  the  stock]  for  less  than  40 
cents,  except  this  large  block  of  stock  which 
I  purchased  at  a  smaller  figure.  •  •  •  I 
had  a  few  sales  on  at  40  cents." 

This  point  has  been  settled  by  this  court, 
and  the  rule  established  that  in  cases  of 
this  character  the  damages  which  necessarily 
follow  from  the  wrongful  act  of  conversion 
are  the  value  of  the  property  at  the  time 
of  conversion,  with  legal  Interest  from  con- 
version to  Judgment  Boylan  v.  Huguet,  8 
Nev.  345;  Ward  v.  Carson  R.  Wood  Co.,  13 
Xev.  44. 

[•]  In  furtherance  of  their  motion  for  a 
new  trial  appellant  sought  to  rely  upon  new- 
ly discovered  evidence,  and  in  support  there- 
of they  filed  the  a£Bdavlt  of  Denver  S.  Dlck- 
erson,  president  of  the  appellant  corpora- 
tion, supported  by  the  affidavits  of  George 
Devecmon  and  Anthony  Jurich. 

It  appears  from  the  written  decision  of 
the  trial  court,  made  a  part  of  the  record 
in  this  case,  that  the  affiant  Devecmon  was  a 
witness  at  the  trial,  and  that  the  affiant  Ju- 
rich had  also  been  present  during  the  trial, 
and  had  formerly  been  an  attorney  for  the 
defendants.  While  the  record  does  not  bear 
this  out  in  other  respects  than  by  the  writ- 
ten dedsion  of  the  trial  Judge,  his,  remarks 
in  that  respect  are  not  controverted,  hence 
we  assume  that  they  are  correct  Regardless 
of  what  may  be  stated  in  the  affidavits  of 
Jurich  and  Devecmon,  the  affidavit  of  D.  8. 
Dickerson,  representing  the  moving  party, 
is  the  one  tliat  must  be  especially  subject  to 
scrutiny,  because,  to  entitle  a  party  to  a 
new  trial  on  the  ground  of  newly  discovered 
evidence,  it  must  be  shown  by  the  moving 
party,  or  Ills  representatives,  that  such  evi- 
dence could  not  with  reasonable  diligence  be 
discovered  and  produced  at  or  during  the 
trial.  It  must  be  shown  that  the  same  is 
true,  and  It  is  in  the  affidavit  of  the  moving 
party  that  the  facts  must  be  set  out  show- 
ing the  diligence  used  to  procure  such  evi- 
dence. 

The  affidavit  ot.  the  affiant  Dickerson,  after 
setting  forth  his  official  position  as  president 
of  the  corporation,  sets  forth:  "That,  prior  to 
and  during  the  trial  of  the  above-entitled 
cause,  be  endeavored  with  all  reasonable  dil- 
igence to  assist  the  plaintifT  in  procuring  evi- 
dence, and  in  ascertaining  the  facts  out  of 
wliich  said  controversy  arose.  That  he  has 
read  the  affidavit  of  Anthony  Jurich,  and 
that  the  contents  thereof  were  not  known  to 
affiant  prior  to  or  during  the  trial  of  the 
said  cause,  and  that  he  first  learned  of  such 
facts  set  forth  in  said  affidavit  after  the  de- 
cision had  been  filed  in  said  cause.  Affiant 
farther  states  that  he  could  not  have  procur- 
ed such  testimony  in  time  for  the  use  there- 
of ett  the  trial,  nor  with  reasonable  diligence 
ooold  he  have  so  procured  It." 
The  declarations  of  diligence  in  this  affida- 
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vlt '  are  mere  conclusions,  and  set  out  no 
showing  of  diligence  or  facts  from  which  dili- 
gence might  be  inferred.  Where  newly  dis- 
covered evidence  ie  asserted  as  grounds  for 
a  new  trial,  the  affidavit  of  the  moving  party 
is  the  basic  thing  upon  which  a  new  trial 
may  be  granted,  because  it  is  in  that  that 
a  trial  court  must  find  the  essential  elements 
necessary-  to  authorize  it  to  act  in  granting  a 
new  trial,  and,  unless  these  essentials  are  set 
forth,  the  court  is  not  warranted  in  disturb- 
ing the  Judgment  Ward  v.  Voris,  117  Ind. 
368,  20  N.  E.  261. 

[7]  If  the  witnesses  from  whom  this  newly 
discovered  evidence  is  to  be  obtained  were 
witnesses  at  the  trial,  or  were  present  in 
court  during  the  trial,  their  testimony,  if 
material,  could  have  been  procured  by  reason- 
able diligence.  If  they  were  really  in  posses- 
sion of  the  facts  set  foriih  in  their  affidavit, 
inquiry  on  the  part  of  the  representatives  of 
the  appellant  company  would  have  disclosed 
these  facts,  and  their  testimony  could  have 
been  produced  at  the  trial.  It  has  been  held 
that  a  motion  for  a  new  trial  on  the  grounds 
of  newly  discovered  evidence  is  properly  de- 
nied, where  the  proposed  new  witnesses  were 
residents  of  the  city  where  the  trial  was  held, 
and  one  or  both  were  present  at  the  trial  to 
the  knowledge  of  the  moving  party,  and  their 
testimony,  if  material,  could  have  been  pro- 
cured by  reasonable  diligence.  Goodeve  v. 
Thompson  (Or.)  136  Pac.  670. 

Moreover,  the  newly  discovered  evidence  as  ' 
set  forth  by  the  affidavits  of  the  proposed 
witnesses  in  this  case  savors  strongly  of  be- 
ing impeaching  in  character.  While  the  rec- 
ord before  us  as  to  the  testimony  given  at 
the  trial  Is  not  entirely  complete,  the  trial 
Judge  was  in  a  position  to  know  whether  or 
not  it  was  true,  and  his  refusal  to  grant  a 
new  trial,  if  the  proposed  newly  discovered 
evidence  was  of  an  impeaching  nature,  was 
no  abuse  of  discretion.  Whise  v.  Whise,  131 
Pac.  967,  44  L.  R.  A.  (N.  S.)  689 ;  Armstrong 
V.  Yakima  Hotel  Co.  (Wash.)  136  Pac  233. 

Moreover,  the  statements  made  by  the  af- 
fiant Dickerson,  representing  the  moving  par- 
ty, to  the  effect  "that  he  endeavored  with  all 
reasonable  diligence  to  assist  the  appellant 
in  procuring  evidence,  and  ascertain  the  facts 
out  of  which  such  controversy  arose,"  and, 
"nor  with  reasonable  diligence  could  he  have 
so  procured  it,"  are  too  general.  This  mat- 
ter has  been  decided  by  the  case  of  Pinschow- 
er  et  aL  v.  Hanks,  supra,  wherein  this  court 
said:  "The  acts  performed  by  them  [the  mov- 
ing party]  should  be'  particularly  stated,  so 
as  to  enable  the  court  to  determine  whether 
the  conclusions  stated  in  the  affidavit  are 
supported  by  the  facta  It  is  the  duty  of  the 
litigant  to  be  active  and  diligent  in  procur- 
ing the  testimony  upon  which  they  rely  to 
maintain  their  cause.  Trials  are  not  to  be  en- 
couraged as  experiments.  A  party  is  not  al- 
lowed to  present  hia  case  by  piecemefU;  to 
take  a  part  of  the  facts  first,  and  then,  if  he 
fails,   apply  for  a  new  trial,  and  seek  to 
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strengthen  his  case  by  a  statement  of  other 
facts  which  were  reasonably  within  his  pow- 
er to  present  at  the  first  trial.  He  must  make 
diligent  search  and  inquliy  In  advance  of 
the  trial,  and  be  able  to  show,  to  the  satis- 
faction of  the  court,  that  he  used  reasonable 
diligence." 

Whatever  may  be  said  as  to  the  peculiari- 
ties of  the  transactions  on  the  part  of  the 
prevailing  party  to  this  Judgment,  or  what- 
ever may  he  said  as  to  the  peculiar  attitude 
of  the  representatives  of  the  appellant  cor- 
poration relative  to  their  refusal  to  transfer 
the  stock  when  the  same  was  presented  by 
Hulse,  the  trial  Judge  had  opportunity  to 
view  the  witnesses  and  observe  their  attitude 
upon  the  stand,  and,  unless  the  record  brought 
to  this  court  showed  evidence  which  pre- 
ponderated against  his  Judgment,  his  deter- 
mination of  the  case  should  not  be  interfered 
with. 

In  denying  the  motion  for  a  new  trial  upon 
the  ground  of  newly  discovered  evidence,  it  is 
our  Judgment  that  no  error  of  law  was  com- 
mitted, and  there  was  no  abuse  of  discretion. 

It  follows  that  the  order  of  the  trial  court 
In  refusing  a  new  trial  should  be  afilrmed, 
and  It  Is  so  ordered. 

TALBOT,  O.  J.,  and  NORCROSS,  J.,  con- 
cur. 


STATE  ex  rel.  DOTTA  v.  BRODIGAN,  Secre- 
tary of  State.    (No.  2108.) 

(Supreme  Court  of  Nevada.    Feb.  28,  1914.) 

CONBTITTniONA]:.  Law    (i  31*)   —  CoNsnxo- 
TIONAL  Refebendum  Pbovisions. 

Const,  art  19,  |  1,  declares  that,  whenever 
10  per  cent  of  the  voters  shall  express  their 
wish  that  any  law  or  resolution  of  the  Legis- 
lature shall  be  su  omitted  to  a  vote  of  the  peo- 
ple, the  officers  charged  with  the  duty  of  an- 
nouncing elections  shall  submit  the  question  to 
be  voted  on.  Section  2  declares  that,  if  a 
majority  of  the  voters  at  an  election  shall  sig- 
nify approval  of  a  law  or  reservation,  such  law 
shall  stand,  or,  if  the  majority  be  against  it  it 
shall  be  void.  Section  3  declares  that  the  elec- 
tors reserve  to  themselves  the  power  to  propose 
laws  and  propose  amendments  of  the  Constitu- 
tion, and  to  enact  or  reject  the  same  at  the  polls 
independent  of  the  Legislature,  that  the  first 
power  is  the  initiative,  and  no  more  than  10  per 
cent,  of  the  qualified  voters  shall  be  required  to 
propose  any  measure,  and  that  initiative  peti- 
tions, except  in  municipal  legislation,  shall  be 
filed  with  the  Secretary  of  State  not  less  than 
30  days  before  any  regular  session  of  the  Legis- 
lature, and  the  Secretary  shall  transmit  the 
same  to  the  Legislature  ds  soon  as  it  convenes, 
and  that  the  second  power  by  the  people  is 
referendum,  which  shall  be  exercised  in  the  man- 
ner provided.  Held  that,  while  this  article  de- 
clares that  it  shall  be  self-executing,  yet  it  does 
not  impose  upon  the  Secretary  of  State  the  duty 
to  file  a  referendum  petition  for  the  submission 
of  an  act  of  the  Legislature  to  the  voters  of  a 
county  at  the  nexfa  general  election,  and  hence 
the  filing  of  such  a  petition  cannot  be  coerced 
by  a  mandamus  for,  though  a  constitutional 
provision  declares  it  shall  be  self-executing,  yet, 
if  it  does  not  provide  for  the  manner  of  its  ex- 


ecution, the  execution  muat  be  provided  for  by 
statute. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  32 ;   Dec.  Dig.  i  31.*] 

Petition  by  the  State,  on  the  relation  of 
EmUio  Dotta,  for  writ  of  mandamus  directed 
against  George  Brodigan,  as  Secretary  of 
State.    Petition  denied. 

Otto  T.  Williams,  of  Elko,  tot  relator. 
George  B.  Thatcher,  Atty.  Gen.,  and  Hilton 
B.  Badt,  of  San  Francisco,  CaL,  for  respond- 
ent. 

TALBOT,  O.  J.  Relator,  as  a  taxpayer, 
applies  for  a  writ  of  mandamus  commanding 
respondent,  as  Secretary  of  State,  to  file  a 
referendum  petition  which  asks  for  the  sub- 
mission to  the  qualified  voters  of  Elko  coun- 
ty, upon  the  official  ballot  at  the  next  gen- 
eral election,  of  the  act  passed  at  the  last 
session  of  the  Legislature,  entitled  "An  act 
to  authorize  the  board  of  county  cominls- 
sloners  of  the  county  of  Elko,  state  of  Neva- 
da, to  issue  bonds  to  provide  for  the  construc- 
tion, equipment,  and  furnishing  of  a  high 
school  building  in  the  town  of  Wells,  Nevada, 
and  authorizing  the  county  board  of  ednca- 
tlon  of  said  county  to  construct,  equip,  and 
furnish  said  building." 

It  is  alleged  that  the  number  of  signatnres 
of  qualified  voters  appearing  on  the  petition 
presented  to  the  Secretary  of  State  is  more 
than  214,  that  the  total  vote  cast  in  Elko 
county  for  Justice  of  the  Supreme  Court  at 
the  last  general  election  was  2,015,  and  that 
the  i>etition  was  signed  by  more  than  10  per 
cent  of  the  qualified  electors  of  that  county. 

The  Constltutton,  as  amended  by  article 
19,  provides: 

"Section  1.  Whenever  ten  per  centum  or 
more  of  the  voters  of  this  state,  as  shown 
by  the  number  of  votes  cast  at  the  last  pre- 
ceding general  election,  shall  express  their 
wish  that  any  law  or  resolution  made  by  the 
Legislature  be  submitted  to  a  vote  of  the 
people,  the  officers  charged  with  the  dutr  of 
announcing  and  proclaiming  elections,  and  of 
certifying  nominations,  or  questions  to  be 
voted  on,  shall  submit  the  question  of  ap- 
proval or  disapproval  of  said  law  or  resolu- 
tion to  be  voted  on  at  the  next  ensuing  elec- 
tion wherein  a  state  or  congressional  officer 
is  to  be  voted  for,  or  wherein  any  qnestlon 
may  be  voted  on  by  the  electors  of  the  entire 
state. 

"Sea  2.  When  a  majority  of  the  electors 
voting  at  a  state  election  shall  by  their  votes 
signify  approval  of  a  law  or  resolution,  sDCh 
law  or  resolution  shall  stand  as  the  law  of 
the  state,  and  shall  not  be  overruled,  an- 
nulled, set  aside,  suspended,  or  in  any  way 
made  inoperative  except  by  the  direct  vote 
of  the  people.  When  such  majority  shall  so 
signify  disapproval  the  law  or  resolution  so 


*For  other  cases  see  same  topic  and  section  NUMBER  la  Dec  Die.  ft  Am.  Die.  Key-No.  Serl^  ft  Rep'r  Indeits 
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disapproved  shall  be  void  and  of  no  effect 
"Sec.  3.  The  people  reserve  to  thenuselves 
the  power  to  propose  laws  and  the  power  to 
propose  amendments  to  the  Gonstltntion  and 
to  enact  or  reject  the  same  at  the  polls,  In- 
dependent of  the  Legislature,  and  also  re- 
serve the  power  at  their  option  to  approve  or 
reject  at  the  polls,  in  the  manner  herein  pro- 
vided, any  act,  Item,  section  or  part  of  any 
act  or  measure  passed  by  the  Legislature, 
and  section  one  of  article  four  of  the  Ck)n- 
sUtutlon  shall  hereafter  be  considered  accord- 
ing. The  first  power  reserved  by  the  peo- 
ple is  the  initiative,  and  not  more  than  ten 
per  cent  (10%)  of  the  qnalifled  electors  shall 
be  required  to  propose  any  measure  by  Initia- 
tive i)etitlon,  and  every  such  petition  shall 
Include  the  full  text  of  the  measure  so  pro- 
posed. Initiative  petitions,  for  all  but  mu- 
nicipal legislation,  shall  be  filed  with  the 
Secretary  of  State  not  less  than  thirty  days 
before  any  regular  session  of  the  Legislature; 
the  Secretary  of  State  shall  transmit  the  same 
to  the  Legislature  as  soon  as  it  convenes  and 
organizes.  Such  initiative  measure  shall 
take  precedence  over  all  measures  of  the 
Legislature  except  appropriation  bills,  and 
shall  be  enacted  or  rejected  by  the' Legisla- 
ture, without  change  or  amendment,  within 
forty  (40)  days.  If  any  such  initiative  meas- 
ure so  proposed  by  petition  as  aforesaid,  shall 
be  enacted  by  the  Legislature  and  approved 
by  the  Governor  in  the  same  manner  as  other 
laws  are  enacted,  same  shall  become  a  law, 
but  shall  be  subject  to  referendum  petition 
as  provided  In  sections  one  and  two  of  this 
article.  If  said  initiative  measure  be  reject- 
ed by  the  Legislature,  or  if  no  action  be  tak- 
en thereon  within  said  forty  (40)  days,  the 
Secretary  of  State  shall  submit  tiie  same  to 
the  qualified  electors  for  approval  or  rejec- 
tion at  the  next  ensuing  general  election; 
and  it  a  majority  of  the  qualified  electors 
voting  thereon  shall  approve  of  such  meas- 
ure it  shall  become  a  law  and  take  effect 
from  the  date  of  the  official  declaration  of 
the  vote;  an  initiative  measure  so  approved 
by  the  qualified  electors  shall  not  be  annul- 
led, set  aside  or  repealed  by  the  Legislature 
within  three  (3)  years  from  the  date  said  act 
takes  effect  In  case  the  Legislature  shall 
reject  such  initiative  measure,  said  body  may, 
with  the.  approval  of  the  Governor,  propose 
a  different  measure  on  the  same  subject,  in 
which  event  both  measures  shall  be  submit- 
ted by  the  Secretary  of  State  to  the  quali- 
fied electors  for  approval  or  rejection  at  the 
next  ensuing  general  election.  The  enacting 
clause  of  all  bills  proposed  by  the  initiative 
shall  be :  'The  people  of  the  state  of  Nevada 
do  enact  as  follows.'  The  whole  number  of 
votes  cast  for  Justice  of  the  Supreme  Court 
at  the  general  election  last  preceding  the  fil- 
ing of  any  initiative  petition  shall  be  the  ba- 
sis on  which  the  number  of  qualified  electors 
required  to  sign  such  petition  shall  be  count- 
ed.  The  second  power  reserved  by  the  people 


is  the  referendum,  which  shall  be  exercised  in 
the  manner  provided  in  sections  one  and  two 
of  this  article.  The  initiative  and  referen- 
dum powers  in  this  article  provided  for  are 
further  reserved  to  the  qualified  voters  of 
each  county  and  municipality  as  to  all  lo- 
cal, special  and  munidpal  legislation  of  ev- 
ery character  in  or  for  said  respective  coun- 
ties or  municipalities.  TbB  Legislature  may 
provide  by  law  for  the  manner  of  exercising 
the  initiative  and  referendum  powers  as  to 
county  and  municipal  legislation,  but  shall 
not  require  a  petition  of  more  than  ten  per 
cent  (10%)  of  the  qualified  electors  to  or- 
der the  referendum  or  more  than  fifteen  per 
cent.  (16%)  to  propose  any  municipal  meas- 
ure by  Initiativa  If  the  confilcting  measures 
submitted  to  the  people  at  the  next  ensuing 
general  election  shall  both  be  approved  by  a 
majority  of  the  votes  severally  cast  for  and 
against  each  of  said  measures,  the  measure 
receiving  the  highest  number  of  affirmative 
votes  shall  thereupon  become  a  law  as  to 
all  conflicting  provisions^  The  provisions  of 
this  section  shall  be  self -executing,  but  legis- 
lation may  be  especially  enacted  to  facilitate 
its  operation." 

Under  section  6696  of  the  Revised  Laws 
the  writ  of  mandamus  "may  be  issued  by  the 
Supreme  Court,  the  district  court,  or  a  Judge 
of  the  district  court,  to  compel  the  perform- 
ance of  an  act  which  the  law  esi)eclally  en- 
Joins  as  a  duty  resulting  from  an  office,  trust 
or  station." 

Do  these  constitutional  provisions  direct 
the  Secretary  of  State  to  file  a  petition  which 
asks  for  the  submission  of  an  act  of  the  Leg- 
islature to  the  voters  of  the  county  at  the 
next  general  election?  Before  he  can  be  com- 
pelled to  act,  he  must  be  derelict  In  the  per- 
formance of  some  duty  which  the  wording 
of  the  amendment  imposes.  It  is  urged  that 
the  language  of  section  3  provides  that  it 
shall  be  self-executing.  If  it  be  conceded 
that  sections  1  and  3,  and  any  constitutional 
or  statutory  provisions,  are  self-executing, 
whether  so  specifying  or  not,  it  cannot  well 
be  said  that  an  officer  is  required  to  do  more 
than  is  directed  by  the  language  used. 

The  provision  ia  section  1  that  "officers 
charged  with  the  duty  of  announcing  and 
proclaiming  elections,  and  of  certifying  nomi- 
nations or  questions  to  be  voted  on,  shall  sub- 
mit the  question  of  the  approval  or  disap- 
proval of  a  law,"  cannot  be  held  to  require 
the  Secretary  of  State  to  make  such  submis- 
sion to  the  voters  of  a  county  only  when  that 
section  relates  to  submission  to  the  voters 
of  the  state,  and  when  he  is  not  required  by 
any  statute  to  certify  nominations  or  ques- 
tions to  the  voters  of  a  county  only. 

The  provision  in  section  3  that  "the  second 
power  reserved  by  the  people  is  the  refer- 
endum, which  shall  be  exer^sed  in  the  man- 
ner provided  in  sections  1  and  2,"  apparently 
applies  to  state  elections,  when  considered  In 
coimectlon  with  the  following  sentence,  which 
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states  that  tbe  Initiative  and  referendum 
powers  are  further  reserved  to  the  electors 
of  each  county  as  to  local  and  special  legisla- 
tion; and  from  that  part  of  section  3  which 
designates  that  "the  Legislature  may  provide 
by  law  for  tbe  manner  of  exercising  Initia- 
tive and  referendum  powers  as  to  county  leg- 
islation, but  shall  not  require  a  petition  of 
more  than  ten  per  cent  of  the  qualified  elec- 
tors to  order  the  referendum,"  it  is  ap- 
parent that  it  was  intended  that  further  leg- 
islation should  be  enacted  for  carrying  into 
effect  that  part  of  section  3  which  relates 
to  county  matters.  If  tbe  section  be  properly 
considered  as  self-executing,  as  It  states,  this 
is  true  only  so  far  as  it  designates  a  method 
of  exercising  these  powers  or  regarding  those 
things  which  are  spedfled  in  the  earlier  part 
of  tbe  section.  It  nowhere  directs  tbe  Secre- 
tary of  State  to  ffle  a  referendum  petition 
for  submission  of  a  law  to  tbe  voters  of  a 
county.  Hence  it  does  not  appear  that  the 
duty  of  filing  such  a  petition  la  enjoined  up- 
on bim.  In  order  to  be  enforced,  constitution- 
al provisions  should  be  as  clear  as  statutory 
ones,  or,  if  they  direct  an  officer  to  act  under 
existing  laws,  It  should  appear  that  he  Is 
required  by  the  statute  to  perform  the  act 
sought  to  be  enforced. 

In  State  ex  rel.  Moncure  v.  Dubnclet,  28 
La.  Ann.  698,  it  was  -held  that  tbe  high  be- 
quests of  the  organic  law  are  not  always  self- 
atfordng,  especially  when  they  do  not  pro- 
vide the  method  for  their  practical  use,  and 
that  tbe  manner  In  which  its  commands  are  to 
be  obeyed  la  often  left  to  be  provided  by  tbe 
legislative  branch  of  the  government 

In  Long  r.  aty  of  Portland,  53  Or.  92,  98 


Pac.  149,  1111,  it  was  held  that  an  article 
in  the  Constitution  reserving  initiative  and 
referendum  powers  to  the  voters  of  every  mu- 
nicipality as  to  municipal  legislation,  to  be 
exercised  in  the  manner  prescribed  by  gen- 
eral laws,  was  not  self-executing,  as  It  did 
not  lay  down  the  rules  by  means  of  wUcb 
the  light  reserved  may  be  given  the  force  of 
law. ' 

In '  Railroad  v.  Lawrence  County,  27  IIL 
52,  the  court  said :  "As  a  general  proposition, 
subject,  however,  to  some  exceptions,  It  may 
be  safely  asserted  that  tbe  Constitution  can- 
not execute  its  own  provisions  independent 
of  legislative  enactment  In  this  case  it  no 
donbt  not  only  authorizes  bnt  requires  the 
General  Assembly  to  make  all  necessary  pro- 
visions to  carry  this  requirement  into  eSect" 

As  said  in  Washingtonian  Home  t.  Chicago, 
157  lU.  427,  41  N.  E.  896.  29  L.  R.  A.  798: 
"Where  tbe  Constitution  requires  the  per- 
formance of  an  act,  but  provides  neither  offi- 
cers, the  means,  or  tbe  mode  in  which  tbe 
act  shall  be  performed,  in  socfa  a  case  there 
is  no  other  means  of  carrying  such  a  provi- 
sion into  etCect  but  by  appropriate  legislation. 
In  such  cases  the  Constitution  does  not  ex- 
ecute axich  provisions." 

Other  cases  support  these  condnslons: 
Brown  v.  Seay,  86  Ala.  122,  6  South.  216; 
"Kleman  v.  City  of  Portland,  57  Or.  454,  HI 
Pac  379,  112  Pac  402,  37  L.  R.  A.  (N.  S.)  339; 
Ex  parte  Wall,  48  Cal.  279,  17  Am.  Rep.  425; 
WillUms  V.  Mayor  of  Detroit,  2  Mich.  565; 
8  Cyc  762,  753,  756,  758,  768,  and  759. 

The  petition  for  the  writ  is  denied. 

NORCROSS  and  McCARRAN,  JJ..  concur. 


Digitized  by 


Google 


Oal.) 


DUBBROW  T.  CHESLET 


917 


DURBROW  T.  CHESLET.     (Ot.  1198.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Dec.  31,  1913.) 

Appe^  and  Ebbor  (I  436*)— Effect  or  Ap- 

PEAI^POWEK   OF  LOWEB  OOTTBT. 

After  the  perfection  of  an  appeal  from  the 
superior  court,  that  court  loses  jurisdiction  to 
make  any  order  which  would  affect  the  appeal 
or  prevent  the  reTiew  of  all  alleged  errors 
brought  up  by  proper  record,  and  that  pending 
the  appeu  the  action  liad  been  consolidated 
with  others  is  no  ground  for  a  dismissal. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8!  2191,  2192;  Dec.  Dig.  { 
43e.»J 

Appeal  from  Superior  Court,  Butte  County; 
H.  D.  Gregory,  Judge. 

Action  by  William  Durbrow  against  J.  P. 
Cbesley.  From  an  order  setting  aside  and 
vacating  a  default  Judgment  entered  against 
defendant,  plaintiff  appeals.  Motion  to  dis- 
miss appeal  denied. 

J.  K.  King,  of  Gridley,  and  Carieton  Gray, 
of  OroTllle,  for  appellant  XL  3.  Corkln,  of 
OrovUle,  for  respondent 

HABT,  J.  The  respondent  presents  this 
motion  to  dismiss  the  appeal  In  this  action 
from  an  order  setting  aside  and  vacating  a 
Judgment  entered  upon  the  default  of  said 
respondent  In  failing  to  answer  the  com- 
plaint within  the  time  required  by  law  after 
service  upon  him  of  the  summons  and  a  copy 
of  said  complaint  The  notice  of  motion 
states  that  the  same  "will  be  made  upon  aifi- 
davlt  served  herewith,  and  on  all  the  pro- 
ceedings and  pleadings  in  this  action."  The 
affidavit  in  substance,  declares:  That  sev- 
eral actions  relating  to  the  subject-matter 
of  the  present  action  were  and  are  pend- 
ing In  the  superior  court  of  Butte  county, 
to  wit :  Action  No.-  6435,  wherein  one  Joseph 
L.  Wilson  is  the  plaintiff,  and  one  J.  P.  Ches- 
ley  Is  the  defendant;  action  No.  6441,  in 
which  one  William  Durbrow  is  the  plaintiff 
and  said  J.'  P.  Chesley  is  the  defendant  and 
action  No.  6442,  wherein  said  J.  P.  Chesley 
Is  the  plaintiff  and  said  William  Durbrow, 
said  Joseph  L.  Wilson,  and  one  B.  F.  John- 
son are  the  defendants.  That,  since  the  per- 
fection of  the  present  appeal,  the  said  8ui>e- 
rior  court  of  Butte  county  "has  made  an 
order  that  the  three  said  actions  be  consoli- 
dated In  one  action."  That  said  order  was 
made  on  the  27th  day  of  October,  1913,  "and 
that  since  the  consolidation  of  said  actions, 
this  appeal  has  no  significance,  and  there- 
fore could  have  no  legal  effect,  Its  purpose 
having  been  abrogated  by  the  consolidation." 

There  is  no  merit  In  this  motion.    In  the 


first  place,  It  Is  to  be  observed  that  it  does 
not  dearl^  appear  from  the  afiSdavit  that  the 
action  Involved  In  the  present  appeal  is  one 
of  the  several  actions  which  were  consolidat- 
ed by  the  order  of  the  court;  but  assuming 
that  tlila  action  is  one  of  the  three  so  con- 
solidated, the  order  of  consolidation  could 
not  have  the  effect  upon  this  appeal  claimed 
for  it  by  counsel,  for  no  proposition  Is  better 
settled  than  that  after  the  tailing  and  per- 
fecting of  an  appeal  to  the  Supreme  or  ap- 
pellate courts  from  a  Judgment  or  an  order 
rendered  or  made  by  the  superior  court  in 
an  action,  the  latter  tribunal  loses  Juris- 
diction to  make  any  order  or  to  carry  out  any 
proceedings  in  such  action  which  would  have 
the  effect  of  vitiating  the  appeal  or  prevent- 
ing the  review  of  all  alleged  errors  brought 
up  by  a  duly  prepared  and  authenticated 
record.  "By  the  appeal  from  the  order  deny- 
ing ft  new  trial  the  subject-matter  of  that 
order  was  removed  from  the  superior  court 
and  while  the  appeal  was  pending  that  court 
had  no  Jurisdiction  to  change  the  order  (Peo- 
ple V.  Mayne,  118  CaL  616,  622,  50  Pac.  654, 
62  Am.  St  Bep.  256),  or.  It  may  be  added,  to 
make  any  other  order  or  to  do  any  act  in 
the  case  materially  affecting  the  order  ap- 
pealed from.  And  so  it  Is  true  of  a  Judg- 
ment or  any  appealable  order  from  .which 
an  appeal  has  been  taken.  See  Hayne  on 
New  Trial  and  Appeal,  p.  1216  et  seq.  As 
Is  said  by  the  auQior  of  that  very  excellent 
work:  "While  the  cause  is  pending  In  the 
higher  court  the  effect  of  a  perfected  ap- 
peal Is  to  preserve  the  rights  of  the  parties  to 
the  controversy  in  the  same  condition  as 
when  the  appeal  was  perfected.  The  status 
quo  Is  preserved.  The  fruits  of  the  litigation 
are  guaranteed  to  the  successful  party. 
*  •  *  Were  it  otherwise,  few  appeals 
would  ever  be  prosecuted.  The  functions  of 
the  appellate  Jurisdiction  would  be  rendered 
nugatory;  for  if  those  fruits  were  subject 
to  be  consiuied  by  his  adversary,  pending  the 
prosecution  of  his  appeal,  there  would  be  no 
advantage  in  such  prosecution."  In  other 
words  and  In  brief,  the  remedy  by  appeal 
cannot  be  denied  to  an  aggrieved  party  dis- 
satistled  with  the  Judgment  or  the  order  ap- 
pealed from  by  an  act  of  the  trial  court  In 
the  action,  at  the  behest  or  on  the  motion  of 
the  respondent  after  an  appeal  has  been 
taken  and  is  pending. 

No  reason  has  been  disclosed  Justifying  an 
order  dismissing  the  appeal,  and  the  motion 
to  dismiss  the  same  is  therefore  denied. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 
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PEOPLE  V.  QUAN  GIM  GOW.     (Cr.  293.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.     Dec.    17,    1913.      Rehearing    De- 
nied by  Supreme  Court  Feb.  13,  1914.) 

1.  Cbiminal  Law   (§  519*)— Evidewcet-Con- 

FESSION— ADMISSIBILirr. 

In  a  prosecution  of  a  Chinaman  for  mur- 
der, it  was  error  to  admit  in  evidence,  as  a 
confession,  defendant's  statement  that  be  had 
fired  the  fatal  shot,  where  such  statement  was 
procured  by  the  persistent  questioning  of  serer- 
al  police  officers,  and  unwillingly  giyeni  by  de- 
fendant when  apparently  frightened  and  with- 
out the  aid  of  an  interpreter  or  any  person  of 
his  own  nationality  through  whom  he  might 
clearly  make  known  his  disinclination  to  speak  or 
express  understandingly  any  explanation  which 
be  might  have  desired  to  give. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent  Dig.  {{  1163-1174;    Dec.  Dig.  f 

2.  Cbiminai,  Law  (|  619*)— Etidekok— Con- 

FBB8I0R— ADMISSIBIUTT. 

Where  defendant's  statement  to  police  offi- 
cers that  he  fired  the  fatal  shot  was  not  toI- 
untary,  that  in  the  same  statement  he  clbimed 
to  have  shot  in  self-defense  and  thus  denied 
hia  guilt  did  not  render  the  statement  admissi- 
ble in  evidence  on  defendant's  trial  for  the  hom- 
icide. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  1168-1174;  Dec.  Dig.  { 
619.*] 

3.  Cbiminai.     Law      (|     1169*)  — Appkai.— 
Ground  fob  Revebsal. 

The  erroneous  admission  of  defendant's 
statement  unwillingly  made  to  police  officers 
that  he  had  fired  the  fatal  shot  was  ground  for 
reversal,  where  there  was  no  direct  testimony 
that  he  fired  such  shot. 

[E:d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  754,  3088,  8130,  3187-3143; 
Dec.  Dig.   I   im*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Paul  J.  McCormlck,  Judge. 

Quan  Glm  Gow  was  convicted  of  murder 
In  the  second  degree,  and  appeala    Reversed. 

Davis  &  Rusb,  of  Los  Angeles,  for  appel- 
lant U.  S.  Webb.,  Atty.  Gen.,  and  George 
Beebe,  Deputy  Atty.  Gen.,  for  the  People. 

JAMES,  J.  Appellant  herein  was  convict- 
ed of  the  crime  of  murder  In  the  second  de- 
gree. He  appeals  from  the  Judgment  and 
from  an  order  denying  his  motion  for  a  new 
trlaL 

The  deceased  was  one  of  the  proprietors  of 
a  store  located  In  that  portion  of  the  dty  of 
Los  Angeles  called  Chinatown.  On  the  25th 
of  May,  1912,  appellant  entered  this  store. 
The  room  was  divided  Into  two  compart- 
ments, the  one  nearest  the  street  being  utiliz- 
ed for  the  sale  of  merchandise,  while  a  cur^ 
talned  room  In  the  rear  was  used  for  gam- 
bling purposes.  It  was  in  this  rear  room  that 
the  shots  were  fired  which  killed  Chin  Hoy 
Hlng.  As  to  exactly  just  what  occurred  In 
the  store  and  the  rear  room,  the  evidence 
does  not  establish  clearly.  The  witnesses 
who  furnished  It  were  Chinese,  and  none  of 
them  testified  to  having  seen  the  defendant 
fire  the  fatal  shot    One  of  these  witnesses  tes- 


tified that  he  sat  In  the  outer  room  as  a 
lookout  to  warn  the  gamesters  of  the  ap- 
proach of  officers;  that  he  did  not  see  the 
defendant  go  Into  the  gambling  room,  but 
saw  him  come  out  after  having  heard  some 
shots  fired;  that  the  defendant  ran  out  into 
the  street,  fired  a  shot  at  the  building,  and 
then  threw  his  gun  away,  when  he  proceed- 
ed up  I  the  street  until  he  met  the  officers  who 
arrested  him.  Two  other  Chinese,  who  were 
partners  of  the  deceased,  testified  that  they 
were  In  the  gambling  room  when  the  shots 
were  fired,  but  that  they  did  not  see  who 
fired  them.  These  witnesses  were  Introduced 
on  behalf  of  the  prosecution.  Four  witness- 
es of  the  same  nationality  as  those  who  pre- 
ceded them  on  the  witness  stand  testified  on 
behalf  of  the  defendant,  and  they  told  a  story 
generally  to  the  effect  that,  after  the  shoot- 
ing occurred,  two  men  came  out  of  the  store 
with  pistols  In  their  hands  and  ran  away, 
and  that  the  defendant  came  out  after  them. 
The  defendant's  own  testimony  was  to  the 
effect  that  he  entered  the  store  Intending  to 
gamble,  but  had  stopped  at  the  counter  In 
the, outer  room,  when  the  shooting  occurred 
In  the  gambling  compartment,  and  two  men 
came  hurrying  from  the  rear  room  past  him; 
that,  as  they  did  so,  they  Jostled  him,  and 
that  he  pulled  his  revolver  and  fired  a  shot 
which  lodged  In  the  wall  above  the  counter; 
that  he  then  ran  out  after  the  men  and  fired 
another  shot  as  he  got  Into  the  middle  of  the 
street,  then  threw  his  gun  away  and  ran. 
The  surgeon  who  performed  the  post  mortem 
examination  on  the  body  of  deceased  testified 
that  he  found  two  bullets  imbedded  in  Vbe 
body,  both  being  of  38  caliber,  one,  however, 
being  what  Is  called  "long"  and  the  other 
"short"  One  of  the  police  officers  at  the 
trial  testified  that  all  of  the  empty  sbeils 
found  In  the  revolver  which  the  defendant 
threw  away  In  the  street  were  "38  long." 
This  brief  rteume  of  the  evidence  shows  that 
the  case  as  presented  to  the  Jury,  leaving 
out  of  consideration  the  testimony  as  to  an 
alleged  confession  made  by  the  defendant, 
was  one  which  might  well  have  left  the  Jury 
In  doubt  as  to  whether  the  defendant  had 
actually  fired  the  shots  which  killed  the 
Chinese  storekeeper. 

[1]  Testimony  of  an  alleged  confession 
made  by  the  defendant  soon  after  his  arrest 
was  furnished  by  several  police  officers.  One 
of  these  witnesses  was  the  arresting  officer, 
who  testified  that,  on  the  day  of  the  arrest, 
defendant  was  taken  Into  the  detectives'  of- 
fice at  the  police  station  In  Los  Angeles  and, 
In  the  presence  of  several  officers.  Interrogat- 
ed as  to  the  kiUlng  of  Chin  Hoy  King.  It 
is  the  earnest  contention  of  counsel  for  ap- 
pellant that  the  trial  Judge  erred  In  admitting 
this  testimony,  for  the  reason  that  the  state- 
ment of  the  defendant  as  represented  to  have 
been  there  made  was  not  free  and  voluntary. 
In  order  to  fully  Illustrate  the  conditions  as 
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they  then  surrounded  the  defendant.  It  will 
be  well  to  quote  from  the  narratlTe  of  the 
testimony  of  the  arresting  officer,  as  It  ap- 
1  tears  In  the  transcript.  The  following  quo- 
tations are  not  made  in  continuous  sequence, 
but  those  Interrogatories  and  the  answers 
made  thereto  which  refer  to  the  matters  In 
point  are  given:  Cross-examination:  "Q. 
Now,  when  the  defendant  was  first  Interrogat- 
ed, he  didn't  want  to  answer,  did  he?  A.  He 
did  not.  Q.  And  he  didn't — ^he  hung  his  head 
and  refused  to  answer  for  some  time?  A. 
Didn't  say  anything  for  quite  a  while.  Q. 
And  It  was  only  after  persistent  questioning 
that  you  finally  obtained — succeeded  in  ob- 
taining any  answers  at  all?  A.  After  we 
questioned  him  for  possibly  five  or  ten  min- 
utes. Q.  When  you  got  the  defendant  in 
there,  did  he  have  any  other — was  there  any 
other  Chinaman  present?  A.  No,  sir.  Q. 
Any  friend  of  bis?  A.  No,  sir.  Q.  Any  at- 
torney? A.  No,  sir.  Q.  No  one  at  all  to 
represent  him?  A.  No,  sir.  Q.  And  you 
officers  that  gathered  about  there  and  ques- 
tioned him  for  some  time  before  he  would 
answer  at  all?  'A..  Yes,  sir.  Q.  But  eventual- 
ly you  got  him  started  to  answer?  A.  Yes. 
Q.  When  you  got  him  started  to  talk,  you 
kept  Mm  at  it?  A.  Yes;  generally  kept  it 
up.  He  went  right  ahead  and  talked.  Q. 
All  you  knew  was  that  he  had  refused  to  talk 
to  you  for  some  time?  A.  He  had.  Q.  Re- 
fused to  say  a  word?  A.  He  did.  A.  OtB- 
cer  Browning  asked  him,  'Why  did  you  shoot 
this  man?'  or  'Why  did  you  shoot  at  him?' 
He  asked  that  a  number  of  times  before  he 
would  answer;  posdbly  five  or  ten  minutes 
he  kept  asking  him  that  question;  and  he 
also  asked  what  tong  he  belonged  to,  where 
be  came  from,  what  tong  the  other  man  belong- 
ed to.  That  Is  nearly  everything  that  was 
said  at  that  time.  Q.  Now,  I  will  ask  you 
If  It  is  not  a  fact  that,  when  these  questions 
had  been  asked  of  him  many  times,  you 
were  satisfied  that  he  didn't  want  to  answer, 
but  that  you  didn't  give  up  hope?  A.  Well, 
we  Just  thought  eventually  that  he  would 
talk;  he  kept  fidgeting  around  in  his  chair, 
looked  like  he  wanted  to  say  something  but 
was  afraid.  Q.  So  he  refused  to  answer  at 
first,  and,  not  to  give  up,  you  kept  on  asking 
him  until  he  finally  answered?  A.  Yes.  Q. 
And  the  defendant  appeared  to  be  fidgeting 
and  squirming  around  In  his  Chair  as  though 
he  was  afraid  to  answer?  A.  I  thought  he 
wanted  to  do  so,'  but  he  didn't  know  whether 
he  better  or  not  Q.  You  don't  know  whether 
It  was  because  he  was  afraid  to  answer  or 
afraid  not  to  answer,  when  he  was  squirming 
around  in  his  chair,  do  you?  A.  I  do  not 
know.  Q.  Did  be  appear  to  be  afraid?  A. 
Outside  of  squirming  in  his  chair,  he  didn't 
Jnst  calm  and  cool."  The  Ofllcer  Browning 
referred  to  by  this  witness  testified  that  he 
did  not  instruct  the  defendant  that  he  need 
not  answer  questions,  or  that  the  answers 
he  might  make  would  be  used  against  him. 


The  statement  finally  admitted  in  evidence 
as  having  been  given  by  the  defendant  was 
to  tbe  effect  that,  when  asked  why  he  killed 
the  Chinaman,  he  said  that  he  had  gone  Into 
the  place  of  the  deceased  to  gamble,  that  he 
had  lost  $4,  and  that  the  man  who  had  been 
killed  shot  at  him  two  times,  and  that  he 
shot  in  return  four  or  five  times;  that  be 
had  come  from  San  Francisco  a  day  or  tWo 
previous  to  the  day  upon  which  the  shooting 
occurred. 

Was  the  statement  of  the  defendant  shown 
to  have  been  voluntarily  made?  If  not,  then 
no  evidence  of  it  was  entitled  to  have  been 
given  to  the  Jury.  The  defendant,  a  China- 
man, was  brought  while  under  arrest,  alone 
and  unaccompanied  by  friends  or  counsel.  In- 
to the  office  of  the  detectives,  and  there  sub- 
jected to  a  vigorous  oral  examination.  At 
first  he  refused  to  answer  any  questions,  and 
bis  silence  continued  for  from  five  to  ten 
minutes.  The  questions  were  persisted  in; 
the  same  Interrogatory  designed  to  draw 
from  him  the  admission  that  he  had  fired  the 
shot  that  killed  Chin  Hoy  Hlng,  was  repeat- 
ed many  times.  At  one  point  he  said  he  did 
not  "savey"  or  understand.  He  fidgeted  and 
squirmed  In  his  chair  and  appeared  afraid  of 
something.  Finally  he  gave  the  statement 
set  forth  in  the  foregoing^  It  seems  quite 
clear  from  the  evidence  of  the  conditions 
which  surrounded  the  defendant  at  that 
time  that  he  did  not  desire  to  make  a  state- 
ment While  no  physical  force  was  used,  and 
neither  threats  nor  promises  made,  there  can 
be  no  doubt  at  all  but  that  the  repeated  ques- 
tioning of  the  officers,  like  the  constant  drop- 
ping of  water  upon  a  rock,  finally  wore 
through  his  mental  resolution  of  silence.  Ad- 
mittedly, his  refusal  at  first  to  answer  incrim- 
inating questions  gave  evidence  of  a  desire  to 
make  no  statement  When,  then,  did  this 
unwillingness  vanish  and  a  desire  to  talk 
succeed  it?  Not  after  he  had  been  given  any 
period  of  time  for  reflection ;  for  his  inquisi- 
tors allowed  him  none.  The  examination  was 
persisted  in  until  a  response  was  forthcom- 
ing, and,  under  these  ciromustances,  it  must 
be  said  that  the  responses  appear  to  have 
been  unwillingly  made  and  as  a  direct  result 
of  continued  Importuning.  This  case  does 
not  present  an  Instance  of  as  flagrant  a  disre- 
gard of  an  accused's  wmstltutlonal  right  not 
to  be  compelled  to  furnish  self-aocuaing  evi- 
dence, as  Is  Illustrated  by  the  cases  of  People 
V.  Loper,  159  Cal.  6,  112  Pac.  720,  Ann.  Cas. 
1912B,  1193,  and  People  v.  Borello,  161  Cal. 
367,  119  Pac.  500,  37  L.  R.  A.  (N.  S.)  434,  but 
what  Is  said  In  those  decisions  touching  the 
general  subject  here  considered  is  pertinent 
and  applicable.  The  fact  that  the  question- 
ing was  done  by  police  officers  presents  an  im- 
portant item  for  consideration  in  determining 
whether  the  admissions  extracted  were  of  a 
voluntary  character.  As  is  said  in  Bram 
V.  United  States,  168  U.  S.  557,  18  Sup.  Ot 
192,  42  L.  Ed.  568 :  "Whatever  be  the  rule  in 
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this  regard  In  England,  however,  It  Is  cer- 
tain that,  where  a  confession  la  elicited  by 
the  questions  of  a  policeman,  the  fact  of  Its 
having  been  so  obtained,  It  Is  conceded,  may 
be  an  Important  element  In  determining 
whether  the  answers  of  the  prisoner  were 
voluntary.  The  attempt  on  the  part  of  a  po- 
lice officer  to  obtain  a  confession  by  Interro- 
gating has  been  often  reproved  by  the  Eag- 
Ush  courts  *s  •  •  •  approaching  dan- 
gerously near  to  a  violation  of  the  mle  pro- 
tecting the  accused  from  being  compelled  to 
testify  against  himself."  As  has  been  ad- 
verted to,  In  this  case  there  was  not  only  the 
presence  of-  more  than  one  police  officer,  but 
each  engaged  In  questioning  the  defendant, 
who  was  apparently  frightened,  and  who  was 
not  furnished  the  aid  of  an  Interpreter  or 
any  person  of  his  own  nationality  through 
whom  he  might  make  clearly  Icnown  his  dis- 
inclination to  spealc,  or  express  understand- 
Ingly  any  explanations  which  he  might  have 
desired  to  glva 

[2]  The  Attorney  General  argues  that  the 
statement  of  the  defendant  was  not.  In  fact, 
a  confession  of  guilt,  and  that  therefore  the 
prosecution  was  entitled  to  Introduce  evidence 
of  It  without  any  preliminary  showing  as  to 
its  voluntary  character.  The  evidence  was 
offered  to  prove  an  important  Incriminating 
fact,  to  wit,  that  the  defendant  had  fired  the 
fatal  shot.  The  decision  In  Bram  v.  United 
States,  supra,  cited  and  approved  in  the  Cali- 
fornia cases  above  mentioned,  contains  this 
expression:  "It  is  also  clear  that,  in  deter- 
mining whether  the  proper  foundation  was 
laid  for  its  admission,  we  are  not  concerned 
with  how  far  the  confession  tended  to  prove 
guilt  Having  been  offered  as  a  confession, 
and  being  admissible  only  because  of  that 
fact,  a  consideration  of  the  measure  of  proof 
which  resulted  from  it  does  not  arise  in  its 
admissibility."  In  the  case  of  People  v.  Wil- 
klns,  158  CaL  530,  111  Pac.  612,  cited  by  re- 
spondent, the  statements  which  were  held  not 
to  amount  tc  a  confession  contained  no  ad- 
mission as  to  the  principal  incriminating 
facts;  there  the  defendant  denied  that  he 
had  been  Instrumental  in  the  killing. 

[3]  The  error  of  the  court  In  admitting  the 
confession,  under  the  circumstances  shovra 
here,  was  highly  prejudicial. 

The  instructions  of  the  trial  judge  given  to 
the  jury  were  quite  complete  In  their  state- 
ment of  the  law  as  applicable  to  the  charge 
upon  which  defendant  was  tried,  and  to  the 
evidence  Introduced  under  it.  It  was  not  error 
for  the  court  to  advise  the  jury  that  all  per- 
sons concerned  in  the  commission  of  a  felony 
might  be  prosecuted  as  principals,  and  no 
new  theory  was  thereby  Injected  Into  the 
case.  Under  the  evidence,  the  jury  had  the 
right,  if  it  so  believed,  to  determine  that  the 
defendant  committed  the  crime  in  conjunc- 
tion with  other  persons.  While  It  is  shown 
that  the  court   refused  certain  Instructions 


offered  by  appellant.  It  appears  also  that  the 
matters  which  they  embraced  were  covered 
sufficiently  in  the  charge  as  given. 

Because  of  the  error  first  considered,  the 
Judgment  and  order  are  reversed. 

We  concur :    OONRBT,  P.  J. ;  SHAW,  J. 


LAWYBB  T,  LOS  ANGELES  PAC.  CO. 
(Civ.  1480.) 

(District  Court  of  Appeal  Second  District,  Cal- 
ifornia. Dec.  20,  1013.  Rehearing  Denied 
by  Supreme  Court  Feb.  18,  1914.-) 

1.  Stbext  Bailboads  (|  117*>— IrrjuRus  to 
Pebsomb  on  Tbaoks— Aonons— Evidknce. 

In  a  personal  injury  action  by  one  run 
down  on  the  tracks  of  a  street  railway  com- 
pany, the  question  of  plaintiff's  contributory 
negligence  held,  under  the  evidence,  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Street  Hail- 
roads,   Cent    Dig.   {{    239-257;    Dec  Dig.  { 

2.  Tmal  (§  237*)— WiaaHT  or  Evidbkcb-Xh- 

STBtrcTIONS. 

Under  Code  Civ.  Pro&  f  2061,  sobd.  $, 
providing  that,  in  civil  caaes  when  the  erf- 
dence  is  contradictory,  the  decision  mnst  be 
made  according  to  the  preponderance  of  evi- 
dence, an  instruction  that  the  weight  of  evi- 
dence or  the  preponderance  of  probability  it 
sufficient  to  establish  a  fact  in  a  civil  case  is 
not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  |{  542,  548-651;   Dec.  Dig.  {  237.*] 

3.  Trial    (i    211»)— Instbuotion8— Cautiob- 

AST  iNSTRCrCTIONS. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  person  on  its  tracks,  it 
appeared  that  some  of  the  passengers  whose 
names  and  addresses  the  street  railroad  com- 
pany knew  and  who  saw  the  accident  were  not 
called  aa  witnesses.  Held,  that  this  fact  did 
not  warrant  the  giving  of  an  instruction  that 
the  evidence  is  to  be  estimated  not  only  by  its 
intrinsic  weight  but  also  according  to  the  evi- 
dence, which  is  within  the  power  of  one  dde 
to  produce  and  the  other  side  to  contradict, 
and  therefore,  unless  satisfactory  evidence  is 
offered,  when  it  appears  that  stronger  evi- 
dence was  within  the  power  of  the  party,  Ids 
evidence  should  be  viewed  with  distrust,  for  it 
will  be  presumed  that  the  street  car  company 
offered  the  strongest  evidence  in  its  power  to 
produce. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  505;  Dec.  Dig.  {  211.*] 

4.  Appeai.  and  Ebbob  ({  1066*)  — Bbview  — 
Harmless  Error. 

In  an  action  against  a  street  railway  com- 
pany, where  there  was  no  showing  that  the 
company  failed  to  produce  the  strongest  evi- 
dence in  its  behalf,  the  giving  of  an  instruc- 
tion to  view  with  distrust  the  evidence  of  t 
party  who  does  not  produce  the  most  satisfac- 
tory evidence  ta  bis  power  to  introduce  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4220;   Dec.  Dig.  i  1066.»] 

5.  Appbai,  and  Krrob  (|  1050*)— Eetiew— 
Habutess  Erbor. 

3%e  admission  of  evidence  which  eoold  not 
have  affected  the  judgment  is  harmless. 

[Ed.  Note.— Fot  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1068,  1069,  4153-U57, 
4166;    Dec.  Dig.  f  1060.*] 


*For  other  caaes  see  same  topic  and  section  NUMBER  In  Dec.  Dig-  &  Am.  Dlf.  Ksy-Ko.  Serie*  *  S«p'rbideiM 
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6.  Stbxet  Railroads  (S  113*)— Ihjttbecs  to 

Pkrsons  on  Tracks— Evidence. 

In  a  personal  injury  action  against  a  street 
railway  company  by  one  run  down  on  its  tracks, 
a  witness  who  was  a  passenger  on  tlie  car 
which  nn  plaintiff  down,  after  testifying  that 
he  heard  no  signal,  may  then  testify  that  there 
was  no  reason  to  have  prevented  nim  hearing 
it,  had  it  been  given. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §{  229-238:  Dec.  Dig.  i  113.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Gavin  W.  Craig,  Judge. 

Action  by  Thomas  Lawyer  against  the  Los 
Angeles  Pacific  Company,  a  corporation. 
From  a  Judgment  for  plaintiff  and  an  order 
denying  its  motion  for  new  trial,  defendant 
appeals.     AtUrmed. 

See,  also,  181  Cal.  68,  118  Pac.  237. 

J.  W.  McKlnley,  R.  C  Oortner,  Frank 
Karr,  and  Gurney  E.  Newlin,  all  of  Los  Ange- 
les (W.  R.  Millar,  of  Los  Angeles,  of  counsel), 
for  appellant  Flint,  Gray  &  Barker,  of  Los 
Angeles,  for  respondent 

SHAW,  J.  Action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained as  a  result  of  defendant's  negligence. 
Judgment  for  plaintiff  was  entered  in  ac- 
cordance with  the  verdict  of  a  jury.  De- 
fendant appeals  from  the  judgment,  and 
from  an  order  denying  its  motion  for  a  new 
trial. 

Defendant  concedes  that  it  was  negligent, 
but,  as  a  defense,  alleges  that  plaintiff  was 
guilty  of  contributory  negligence,  without 
which  the  collision  wherein  he  received  the 
injuries  would  not  have  occurred.  The  court 
instructed  the  jury  to  the  effect  that,  if 
plaintiff  was  guilty  of  negligence  which,  to- 
gether with  defendant's  negligence,  contrib- 
uted directly  or  proximately  to  his  injuries, 
then,  notwithstanding  defendant's  negligence, 
he  could  not  recover.  Appellant  insists  that 
the  jury,  in  rendering  a  verdict  for  plain- 
tiff, disregarded  this  instruction,  for  the  rea- 
son that  the  evidence  by  an  overwhelming 
preponderance  thereof  shows  that  his  inju- 
ries were  the  result  of  his  own  negligence. 

[1]  The  evidence  tends  to  prove  the  fol- 
lowing facts:  At  the  time  in  question  de- 
fendant owned  and  operated  an  interurbai^ 
line  of  double-track,  electric  railway,  extend- 
ing westerly  along  Santa  Monica  avenue  from 
the  city  of  Los  Angeles  to  points  west  of 
Los  Angeles.  The  north  track  was  generally 
used  by  defendant  in  operating  Its  cars  west- 
erly, and  the  east-bound  cars  operated  on  the 
south  track.  On  February  17,  1909,  plain- 
tiff was  a  passenger  on  one  of  defendant's 
cars  running  on  the  north  track  from  a  point 
east  of  Vermont  avenue,  where,  at  about 
7 :30  p.  m.,  he  got  off  the  car  with  the  Inten- 
tion of  walUng  thence  along  Santa  Monica 
avenue  to  his  home,  eight  blocks  farther 
west  As  far  as  it  extended,  which  was 
four  blocks,  he  used  the  sidewalk  on  the 
south  side  of  said  avenue,  and  used  the  road- 

•Vor  othtr  csMS  sae 


way  south  of  defendant's  tracks  for  a  dis- 
tance of  150  feet  and  then  followed  a  path 
used  by  pedestrians,  which  path  crossed  de- 
fendant's south  track  and  meandered  between 
the  double  tracks,  on  either  side  of  wlilcb 
space  separating  these  tracks  poles  were  set 
alternately  for  the  purpose  of  supporting 
the  trolley  wire.  It  was  quite  muddy,  to 
avoid  which,  plaintiff,  who  bad  many  times 
traveled  thereon,  followed  this  path,  which 
was  used  generally  by  pedestrians  traveling 
along  this  part  of  the  avenue.  The  car  from 
which  plaintiff  got  off  at  Vermont  avenue 
proceeded  on  its  way  westerly  to  a  point 
several  blocks  west  of  the  place  where  it 
collided  with  plaintiff,  when,  owing  to  the 
fact  that  the  north  track  upon  which  it  was 
running  was  obstructed.  It  was  ordered  back 
to  a  point  east  of  Vermont  avenue,  known  as 
Melrose  Junction,  at  which  there  is  a  cross- 
over, by  means  whereof  it  was  switched  to 
the  south  or  east  bound  track,  over  which  it 
In  the  usual  manner  proceeded  west  again. 
When  plaintiff  lett  the  sidewalk  some  four 
blocks  west  of  Vermont  avenue,  he  looked 
back  and  saw  a  light  there,  but  could  not  tell 
whether  or  not  it  was  the  headlight  of  a 
car.  After  plaintiff  had  crossed  to  the  path 
between  the  tracks  and  walked  about  30  feet, 
he  saw  in  front  of  him  the  reflection  of  a 
dim  light  projected  from  the  rear  and  oscillat- 
ing on  the  north  track  and  ground,  and  about 
the  same  time  heard  a  rumbling  noise.  After 
first  seeing  this  reflected  light,  he  walked 
some  10  feet,  being  near  the  north  rail  of  the 
south  track,  when,  upon  turning  around,  he 
saw  the  car  on  the  south  track  at  a  distance 
from  him  of  some  10  feet  He  jumped  to- 
wards the  north  track  to  escape  this  car,  but 
was  struck  and  suffered  the  injuries  for 
which  he  claims  damages. 

Plaintiff  had  often  traveled  back  and  forth 
from  his  home  along  this  path  and  roadway, 
and  knew  that  it  was  defendant's  custom  to 
operate  its  west-bound  cars  on  the  north 
track.  When  picked  up  after  the  collision, 
be  said :  "I  didn't  think  the  car  was  on  the 
south  track,  as  it  was  the  one  I  used  in 
walking  home  every  night"  The  car  after 
being  switched  to  the  south  track  was  behind 
Its'  schedule,  and  thence  until  it  struck  plain- 
tiff was  operated  at  a  high  and  unusual  rate 
of  speed,  without  blowing  the  whistle  or 
sounding  the  bell,  other  than  on  crossing 
Vermont  avenue,  some  four  blocks  away.  It 
is  conceded  that,  notwithstanding  Its  custom, 
defendant  had  the  right  to  oi)erate  the  car 
on  the  south  traCk. 

This  evidence  is  substantially  the  same  as 
that  offered  by  plaintiff  ujpon  a  former  trial 
of  the  case,  wherein  defendant's  motion  for 
a  nonsuit  was  granted,  and  which,  on  appeal 
from  the  judgment,  was  by  the  Supreme 
Court  reversed.  Lawyer  v.  Los  Angeles  Pa- 
cific Co.,  161  Cal.  B3, 118  Pac.  237.  Measured 
by  the  rule  there  stated,  and  upon  the  au- 
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thorlty  of  that  opinion  smd  the  cases  there- 
in dted.  It  Is  clear  that  the  evidence  presents 
a  case  where,  interpreting  It  most  favorably 
to  defendant,  reasonable  minds  might  draw 
different  conclnsions  upon '  the  question  as 
to  whether  or  not  the  acts  of  plaintiff,  under 
all  of  the  drcumstances,  constituted  negli- 
gence. It  cannot  therefore  be  said,  as  a  mat- 
ter of  law,  that  plaintiff  was  negligent 
Waiving  what  was  said  by  the  Supreme 
Court  in  the  opinion  referred  to,  the  evi- 
dence, In  our  Judgment,  falls  far  short  of 
establishing  want  of  due  care  on  the  part  of 
plainUff. 

[2]  The  court  instructed  the  Jury  that  "the 
affirmative  of  the  Issue  must  be  proved,  and, 
when  the  evidence  is  contradictory,  the  deci- 
sion must  be  made  according  to  the  prepon- 
derance of  evidence.  .The  weight  of  evidence, 
or  preponderance  of  probability,  is  sufficient 
to  establish  a  fact  in  a  dvll  case,  and  this  Is 
a  civil  case."  Appellant  insists  that  the  court 
erred  in  stating  that  the  preponderance  of 
probability  Is  sufficient  to  establish  a  fact  in 
a  civil  case.  In  support  of  this  contention. 
Its  counsel  cite  several  criminal  cases  where- 
in the  giving  of  similar  Instructions  has  been 
disapproved.  What  is  said  in  those  cases 
is  not  in  point,  tor  the  reason  that  the  rule 
with  reference  to  the  effect  of  evidence  in  a 
criminal  case  is  very  different  from  that 
which  Is  applicable  to  a  dvll  case.  In  the 
former,  guilt  must  be  established  beyond  a 
reasonable  doubt,  whereas  in  the  latter  the 
decision  must  be  made  according  to  the  pre- 
ponderance of  evidence.  Subdivision  5,  { 
a061.  Code  Civ.  Proc.  While  the  court  might 
very  well  have  omitted  the  second  sentence 
contained  in  said  instruction,  nevertheless 
the  use  of  the  term  "preponderance  of  proba- 
bility," as  synonymous  with  the  weight  of 
evidence,  has  received  the  sanction  of  the 
Supreme  Court  of  this  state.  Murphy  v. 
Waterhouse,  113  Cal.  473,  45  Pac  866,  54  Am. 
St  Rep.  365;  Hutson  v.  Southern  Cal.  By. 
Co.,  160  Cal.  705,  89  Pac.  1093.  We  are  there- 
fore constrained  to  hold  that  the  giving  of 
said  instruction  was  not  error. 

13]  Complaint  is  next  made  that  the  court 
erred  in  instructing  the  Jury  that  "the  evi- 
dence is  to  be  estimated  not  only  by  Its  own 
intrinsic  weight,  but  also  according  to  the 
evidence  which  It  is  within  the  power  of  one 
side  to  produce  and  of  the  other  to  contradict, 
and,  therefore,  if  weaker  and  less  satisfac- 
tory evidence  U  offered,  when  it  appears  that 
stronger  and  more  satisfactory  was  within 
the  power  of  the  party,  the  evidence  offered 
should  be  viewed  with  distrust"  The  record 
discloses  no  occasion  for  the  giving  of  this 
instruction.  It  was  not  shown  that  the  evi- 
dence offered  by  defendant  was  weaker  or 
less  satisfactory  than  other  evidence  which  it 
might  have  produced ;  nor  did  it  appear  that 
It  was  within  Its  power  to  produce  stronger 
and  more  satisfactory  evidence.  The  fact, 
as  claimed  by  respondent,  that  defendant 
knew  the  names  and  addresses  of  persons 


who  were  at  the  time  passengers  on  the  car, 
and  who  were  not  called  as  witnesses,  did  not 
tend  to  prove  that,  had  they  been  called,  their 
testimony  would  have  beea  other  than  cumu- 
lative, or  that  it  would  have  been  more  satis- 
factory in  support  of  defendant's  contention 
than  was  the  evidence  of  witnesses  produced 
on  Its  bdialf.  Presumably  defendant  offered 
the  strongest  evidence  within  Its  power  to 
produce.  PlaintifTs  real  complaint  is  that, 
had  these  persons  been  called,  their  testimony 
might  have  been  less  favorable  to  defendant 
than  was  the  evidence  of  those  who  testified. 
Conceding  this  to  be  true,  we  know  of  no  law 
requiring  a  litigant  to  call  a  hostile  witness 
for  the  benefit  of  Jiis  opponent  What  was 
said  by  Presiding  Justice  Gray  in  the  case  of 
Wood  V.  Lios  Angeles  Traction  Co.,  1  CaL  App. 
474,  82  Pac.  547,  is  particularly  applicable  to 
the  facts  of  this  case.  There  a  physician  in 
the  employ  of  defendant  who  had  attended 
the  plaintiff,  was  called  as  a  witness  for  the 
former,  but  defendant  did  not  call  two  other 
physldans  who  attended  plaintiff.  In  hold- 
ing that  the  court  did  not  err  in  refusing  to 
Instruct  the  Jury  as  provided  by  subdivisions 
6  and  7  of  section  2061,  Code  of  Civil  Proce- 
dure, the  learned  Justice  said :  "This  Is  not 
a  case  of  the  suppression  of  any  evidence. 
•  •  •  Nor  is  it  a  case  of  the  offering  of 
weaker  and  less  satisfactory  evidence  when 
it  appeared  that  stronger  evidence  was  wltliln 
the  power  of  the  party." 

[4]  Since,  however,  the  Jury  were  Instruct- 
ed to  view  with  distrust  the  evidence  offered 
only  In  case^t  appeared  to  be  within  the  pow- 
er of  the  party  offering  it  to  pioduce  stronger 
and  more  satisfactory  evidence  than  that  of- 
fered, and  there  was  no  evidence  tending  to 
show  such  fact,  it  is  apparent  that  defendant's 
substantial  rights  were  not  affected  by  the 
error  in  giving  the  instruction.  In  other 
words,  there  was  no  evidence  tending  to 
prove  the  existence  of  the  conditions  under 
which  the  Jury  were  told  to  distrust  the  tes- 
timony. Brown  V.  Sharp-Hauser  Contracting 
Co.,  150  Cal.  89,  112  Pac.  874.  See  also,  Peo- 
ple V.  Moran,  144  Cal.  63,  77  Pac.  777 ;  People 
V.  Wardrlp,  141  CaL  233,  74  Pac.  744.  We 
therefore  bold  that  notwithstanding  the  court 
erred  in  giving  the  instruction,  such  error 
was  without  prejudice  to  defendant's  rights. 

[6,  6]  One  of  the  issues  presented  by  the 
pleadings  was  whether  or  not  any  warning 
by  blowing  the  whistle  or  ringing  the  bell  was 
given  as  the  car  approached  the  place  where 
the  collision  occurred.  A  witness  called  on 
behalf  of  plaintiff,  and  who  was  sitting  on 
the  front  seat  next  the  motorman,  was  asked: 
"Now,  as  you  approached  Mr.  Lawyer,  did 
the  bell  or  whistle  sound  on  the  car?"  To 
which  defendant's  objection  that  it  called  for 
a  conduslon  was  overruled,  and  she  answer- 
ed: "It  did  not"  Thereupon  she  was  asked: 
"Was  there  anything  to  prevent  you  hearing 
the  sound  of  that  bell  or  whistle,  if  there  had 
been  one  made,  sitting  where  you  were?'  To 
which  like  objection  was  mde^  and  by  the 
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coart  OTerroIed.  Thla  last  rallng  only  la  a»- 
signed  as  error.  The  answer  called  for  by 
the  first  qnestion  was  one  of  the  Issues  snb- 
tnltted  by  the  pleadings  to  the  Jury,  and  the 
purpose  of  the  question  was  to  elicit  evidence 
from  which  the  jury  could  determine  the  ulti- 
mate fact  In  issue.  If  the  witness,  occupying 
the  position  on  the  car  as  stated,  heard  no 
sound  of  bell  or  whistle,  such  fact,  in  the 
absence  of  some  reason,  such  as  deafness, 
would  be  evidence  that  no  warning  was  given. 
Assuming  the  first  question,  to  which  no  ob- 
jection is  here  urged,  the  equivalent  of  wheth- 
er she  heard  the  sound  of  bell  or  whistle,  the 
second  question,  since  she  did  not  hear  it, 
was  proper  as  showing  whether,  had  there 
been  such  sound,  there  was  anything  to  pre- 
vent ber  from  hearing  It  However  this  may 
be,  the  alleged  error  was  immaterial  in  that 
in  no  event  could  the  mllng  have  affected  the 
verdict  of  the  Jury.  What  Is  said  under  this 
head  is  equally  applicable  to  similar  rulings 
as  to  questions  propounded  to  other  witnesses. 
The  Judgment  and  order  denying  defend- 
ant's motion  for  a  new  trial  are  affirmed. 

We  concur:    CONREX,  P.  J.;  JAMES,  J. 


BOSEBBRRT  v.  CLARK.     (Civ.  1122.) 

{District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Dec  20,  1913.) 

1.  Watbbs  and  Watkb  Coubsbb  (|  1S2*)— 
AcQUisinoR  OF  Wateb  Rights  — Sum- 
ciENOT  or  EviDKRCB— Injunction. 

ESvidence,  in  an  action  to  restrain  defend- 
ant from  interfering  with  plaintiff's  use  of 
certain  water  which  plaintiff  claimed  to  have 
appropriated  more  than  20  years  before,  held  to 
snow  a  parol  grant  to  appropriate  the  water, 
followed  by  all  the  elements  of  adverse  use  un- 
der claim  of  right  for  more  tlian  the  itatntory 
period. 

W'Bd.  Note. — ^For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  !{  166,  167;    Dec 
Dig.  i  152.»] 

2.  Waters  and  Wateb  Coubses  (|  137*)— 
Acquisition  of  Wateb  RionT— Pkescbip- 
tive  Right. 

Where  a  landowner,  by  the  constmction 
of  a  dam,  appropriated  waters  of  a  stream, 
with  the  knowlectee  and  acquiescence  of  the 
persons  on  whose  land  were  located  the  springs 
whose  waters  united  to  form  the  stream,  whidi 
persons  had  a  prior  right  to  the  water,  and 
where  his  nse  was  notorious,  continuoas,  and 
uninterrupted  for  more  than  10  years,  he  ac- 
quired such  prescriptive  right  to  the  continued 
use  of  the  water  as  entitled  him  to  enjoin  inter- 
ference therewith. 

WEid.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  |  140 ;   Dec  Dig.  | 
137.»J 

8.  JUDOMXNT   (I  956*)  —  MaTTEBS  DECIDED  — 

Sctticienct  op  Evidence. 

In  an  action  to  restrain  defendant  from  in- 
terfering with  nlaintiff's  nse  of  the  water  of 
a  stream  formed  by  the  uniting  of  the  waters 
of  two  groups  of  springs,  evidence  held  to  show 
that  an  ambiguous  stipulation  and  decree  in  a 
prior  action  which  conceded  plaintiff's  right  to 
use  certain  water  entitled  him  to  use  all  the 


water,  and  referred  to  the  two  groups  of  springs, 
and  not  merely  to  two  springs. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |f  1822-1826;   Dec.  Dig.  i  956.*] 

Appeal  from  Superior  Court,  Modoc  Coun- 
ty;  Clarence  A.  Raker,  Judge. 

Action  by  Thomas  A  Roseberry  against 
Richard  B.  Clarlc  to  restrain  interference 
with  the  use  of  water.  From  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

N.  A.  Cornish,  C.  S.  Baldwin,  and  B.  C. 
Bonner,  all  of  Alturas,  for  appellant  N-  J- 
Barry,  of  SuaanvlUe,  for  respondent 

CHIPMAN,  P.  J.  This  Is  an  action  to 
restrain  defendant  from  Interfering  with 
plaintiff's  use  of  certain  water.  The  cause 
was  tried  by  the  court,  and  plaintiff  had 
Judgment  perpetoally  enjoining  defendant 
from  diverting  or  otherwise  obstructing  plaln- 
tUC  in  the  use  of  said  water.  Defendant  ap- 
iwala  from  the  Judgment  by  the  alternative 
method. 

It  is  alleged  In  the  complaint  that  for  more 
than  20  years  prior  to  the  commencement  of 
the  action  (complaint  filed  Jane  28,  1011) 
plaintiff  was  and  now  is  the  owner  of  the  W. 
%  and  the  W.  )i  of  the  S.  B.  %  of  section 
20,  township  89  N.,  range  9  B.,  In  Modoc 
county ;  that  upon  the  S.  W.  %  of  the  S.  W. 
M  of  secUon  21,-  and  the  N.  W.  ^  of  the  N. 
W.  %  of  section  28,  said  township,  there  are 
several  apringa  whose  watera  flow  to  a  point 
in  the  northeasterly  part  of  the  N.  E. 
^  of  the  N.  B.  %  of  section  29,  said  town- 
fdilp,  and  there  nnlte  and  flow  between  well- 
deflned  banks  In  a  well-deflned  channel,  and 
would  naturally  thus  flow  in  a  southwesterly 
direction  into  what  is  known  as  Ash  creek; 
that,  while  such  owner,  and  more  than  20 
years  before  the  commencement  of  the  ac- 
tion, plaintiff  "entered  upon  the  N.  B.  ^  of 
said  section  29,  where  all  the  waters  of  said 
springs  were  united,  and  were  flowing  in 
their  natural  and  well-deflned  channel  and 
well-deflned  banks,  and  constructed  a  dam 
in  the  channel  of  said  stream  of  sufficient 
strength  and  capacity  to  divert  all  of  the 
waters  flowing  in  said  stream,  and  then  con- 
structed a  ditch  of  sufficient  capacity  and 
grade  to  carry  all  the  waters  flowing  in  said 
stream  from  said  dam  across  the  N.  E.  %  of 
N.  E.  \i  of  said  section  29,  to  and  upon  the 
S.  %  of  the  above-described  land  of  plaintiff, 
and  at  that  time  diverted  all  the  waters  of 
said  stream  into  said  ditch  by  means  of  said 
dam,  and  by  means  of  said  ditch  conveyed  all 
the  waters  of  said  stream  to  and  upon  the  S.  'A 
of  said  lands  of  plaintlfl" ;  that  at  said  time 
one  C.  J.  McCoy  and  one  T.  I.  Talbott  were 
the  owners  of  the  land  on  which  said  springs 
were  located,  and  upon  which  said  dam  was 
located;  "that  said  appropriation  of  said 
water,  the  construction  of  said  dam,  and  the 
Construction  of  said  ditch,  and  the  convey- 
ance of  said  water  were  made  by  the  ijermis- 
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slon  and  with  the  consent  of  the  said  G.  J. 
McCoy  and  T.  I.  Talbott;  that  the  plaintiff, 
ever  since  the  construction  of  said  dam  and 
said  ditch  as  aforesaid,  has  used  all  of  said 
water  upon  his  said  lands,  and  by  means  of 
all  said  water  has  Irrigated  the  S.  %  of  said 
lands,  and  watered  stock  thereon,  during  the 
Irrigating  season  of  each  and  every  year,  and 
has  made  said  S.  %  of  said  land  productive 
and  of  great  value,"  and  has  thus  raised 
valuable  crops  of  hay  and  grain  each  year 
for  more  than  20  years  next  before  this  ac- 
tion was  commenced ;  that  during  all  said 
time  since  appropriating  said  waters  as  afore- 
said plaintiff  has  been  In  the  possession  and 
use  of  said  waters  for  said  purposes  "under 
claim  of  right  add  title  thereto,  and  fof 
more  than  20  years  next  preceding  the  com- 
mencement of  this  action  has  peaceably, 
quietly,  openly,  notoriously,  continuously,  un- 
interruptedly, and  adversidy  to  the  whole 
world,  and  particularly  to  the  defendant  and 
his  grantors,  and  under  claim  of  right  and 
title  as  against  defendant  and  his  grantors, 
used,  diverted,  appropriated,  and  controlled 
all  of  the  waters  of  said  springs  and-  said 
stream,  and  has  conveyed  the  same"  to  his 
said  lands  "under  claim  of  right  and  title 
peaceably  •  •  •  and  adversely,  *  *  • 
and  has  used  said  waters  upon  his  said 
lands"  as  hereinabove  set  forth,  "and  Is  now 
entitled  to  use,  appropriate,  divert,  and  con- 
trol said  Walters"  for  said  purposes,  "and 
would  now  enjoy  the  use  of  the  same,  except 
for  the  wrongful .  acts  of  defendant  herein- 
after alleged."  It  Is  then  alleged  that  said 
lands  are  situated  in  an  arid  climate,  and 
are  themselves  arid,  and  that  artificial  irri- 
gation is  indispensable  to  the  profitable  use 
of  said  lands,  but  with  the  use  of  all  said 
waters  they  are  and  can  be  made  to  continue 
to  be  profitable  for  agriculture;  that  daring 
the  month  of  June,  1911,  defendant  willfally 
and  wrongfully  diverted  the  waters  of  saiu 
springs,  and  conveyed  the  same  to  his  own 
lands,  and  thereby  deprived  plaintiff  of  the 
use  thereof,  and  thereby  prevented  plaintiff 
from  watering  his  said  crops,  and  defendant 
threatens  to  continue  to  divert  said  waters 
to  plaintiff's  injury  in  the  particulars  fully 
set  forth. 

Defendant  denies  the  material  averments 
of  the  complaint  as  to  the  alleged  appropria- 
tion of  said  waters,  and  alleges  that  "prior 
to  August  18,  1896,  defendant  and  his  gran- 
tors, as  approprlators  and  riparian  owners, 
were  the  owners  of  the  right  to  use,  and  did 
each  and  every  year  use,  all  the  waters  of 
said  springs  and  said  stream,  for  their  lands 
hereinafter  described,  for  watering  stock, 
and  domestic  purposes;  that  all  the  use  that 
plaintiff  ever  had  of  any  of  said  waters  was 
a  permissive  use,  that  is  to  say,  at  such  times 
as  defendant  and  his  grantors  were  not  using 
said  waters  for  irrigation  and  other  purposes, 
they  would  permit  the  same  to  pass  down 
from  said  springs  and  the  said  stream,  mak- 


ing no  objection  to  said  waters  at  such  times 
being  used  by  plaintiff,"  but  not  otherwise, 
and  at  all  times  plaintiff's  use  "has  been  sub- 
ject to  the  superior  rights  and  subservieDt 
to  the  prior  claims  and  rights  of  defendant 
and  his  grantors."  It  is  further  alleged  that 
about  August  18,  1906,  defendant  transferred 
and  released  td  plaintiff  "two  certain  springs 
rising  &ai  situate  on  the  N.  W.  %  of  the  N. 
W.  %  of  section  28,"  said  township,  -ghioe 
which  time  plaintiff  has  used  the  water  from 
said  springs  without  let  or  hindrance  from 
defendant,"  and  except  as  to  said  two  springg 
plaintiff  has  no  right  to  any  of  said  waters; 
denies  that  defendant  has  obstructed  the  wat- 
ers of  said  two  springs,  but  admits  that, 
except  as  to  the  waters  of  said  two  springs, 
defendant  has  diverted  said  other  waters; 
denies  that  he  threatens  to  interfere  oth- 
erwise with  any  of  said  waters.  Defend- 
ant then  alleges  ownership  in  himself  and 
his  grantors,  for  more  than  26  years,  of 
the 'said  land  In  sections  21  and  28,  and 
also  certain  land  in  section  20,  adjoining 
plaintiCTs  land  on  the  east;  that  up  to  Au- 
gust 18,  1906,  they  used  all  the  waters  of  all 
said  springs  on  said  land  for  irrigation  and 
domestic  purposes,  and  since  said  above-men- 
tioned date  defendant  has  used  for  like  pur- 
poses all  of  said  waters  except  the  waters  of 
the  two  springs  above  referred  to,  and  sncb 
use  by  himself  and  his  grantors  has  been 
open  and  adverse  to  the  whole  world,  and 
particularly  to  plaintiff  except  as  above  stat- 
ed. Defendant  prays  that  his  rights  be  deter- 
mined, and  he  be  adjudged  entitled  to  all 
said  waters  except  as  above  stated. 

The  court  made  findings  in  favor  of  plain- 
tiff substantially  as  alleged  in  the  complaint, 
and  found  adversely  to  defendant's  aver- 
ments of  the  answer. 

Briefly  stated:  Plaintiff  claims  all  the  wat- 
ers Involved  by  prior  appropriation  and  by 
adverse  use  more  than  the  statutory  period. 
Defendant  claims  that  he  and  his  predeces- 
sors, during  all  the  time  involved,  and  ap  to 
about  August  18, 1906,  appropriated  and  nsed 
all  the  water  involved,  except  as  they  permit- 
ted plaintiff  to  use  the  water  on  occasions 
when  they  were  not  using  it,  and  except  that 
about  August  18,  1906,  plaintiff  obtahied  a 
right  to  the  water  of  two  springs  rising  on 
said  section  28,  and  that  the  use  by  defend- 
ant and  his  predecessors  was  adverse  to 
plaintiff  and  the  whole  world. 

Appellant  presents  but  two  propositions  in 
his  brief:  First,  that  plaintiff's  "use  of  the 
waters  of  all  the  springs  was  a  mere  permis- 
sive use,  and  never  developed  into  a  use  ad- 
verse to  the  Interests  of  McCoy  and  Talbott, 
or  their  successors";  second,  that  "by  the 
terms  of  an  agreement  upon  which  a  com- 
promise was  had,  in  the  suit  of  Boseberry  v. 
Vogt,  respondent  is  entitled  to  the  use  of  the 
waters  of  two  springs  in  the  south  field  (sec- 
tion 28),  and  nothing  more."    • 

[1]  1.  In  support  of  his  first  point,  appel- 
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lant  refers  to  the  averment  of  the  complaint 
as  follows:  "That  said  appropriation  of  said 
water,  the  construction  of  said  dam,  and 
the  construction  of  said  ditch  were  made  by 
the  permission  and  with  the  consent  of  said 
O.  J.  McCoy  and  T.  I.  Talbott"  Reference  is 
also  made  to  some  but  not  all  the  testimony 
bearing  Upon  the  circumstances  under  which 
the  appropriation  was  made.  Plaintiff  testi- 
fied that  in  the  spring  of  1891,  he  constructed 
a  dam  in  the  stream  below  the  point  where 
the  water  of  all  the  springs  united,  and,  by 
means  of  a  ditch  constructed  at  the  same 
time,  be  diverted  all  the  water  of  the  stream 
to  and  nsed  it  upon  his  land  during  that  Ir- 
rigating season.  This  tact  Is  testifled  to  by 
witness  William  Henry  and  witness  A.  B. 
Jones,  who  did  the  work  under  plaintiff's 
direction,  and  assisted  In  Irrigating  his  land. 
This  dam  was  situated  on  the  Talbott  land 
(section  29),  and  at  flrst  the  ditch  was  run 
north  to  the  section  line,  and  thence  along  the 
line  between  sections  20  and  29  to  plaintiff's 
land.  Plaintiff  testified:  "Q.  Did  Mr.  Tal- 
bott, the  owner  of  the  land  on  which  the  dam 
was  constructed,  know  yon  were  building  it? 
A.  I  suppose  he  did ;  I  saw  him  prior  to  that 
time,  and  obtained  his  consent  and  permis- 
sion to  construct  the  dam  there.  Q.  He  gave 
yon  the  right  to  construct  the  dam?  A.  He 
did."  Later  there  was  a  change  made  In  the 
location  of  the  ditch,  which  the  witness  ex- 
plained: "A.  Mr.  Talbott  came  to  me  during 
the  faU  of  1881,  or  spring  of  1892,  and  stated, 
he  says,  'Tommy,  there  is  lots  of  water  down 
there,  isn't  there,  in  that  stream,  more  than 
I  thought  there  was,  and  I  am  awful  glad 
yon  got  it;  it  will  irrigate  your  lands,  and 
make  them  rataable,'  or  words  to  that  effect ; 
'bat  why  didn't  you  dig  that  ditch  tight  difwn 
tlirongh  my  field,  and  then  turn  It  onto  your 
landr  I  said,  'Mr.  Talbott,  I  didn't  want  to 
dig  up  your  land  any  more  than  possible,  and 
I  got  to  the  fence  as  soon  as  I  could,  and  con- 
tinued down  the  fence.'  He  said,  *I  would 
rather  It  should  be  there;  I  will  dig  that 
dlt<Ai  from  your  dam,  and  dig  It  through  my 
field  so  I  can  get  the  percolation,  and  when 
you  do  not  want  to  use  the  water  I  will  turn 
It  down  there.'"  Mr.  Talbott  made  the 
change,  extending  the  ditch  beyond  where 
plaintiff  used  it,  and  plaintiff  thereafter  took 
the  water  from  this  new  ditch  at  a  point 
where  it  passed  near  the  southeast  comer 
of  his  land.  "Q.  Was  there  any  change  In 
the  use  of  the  water  after  the  new  ditch  was 
dug?  A.  No,  sir;  I  used  the  water  Just  the 
same,  or  always  directed  the  men  to  do  so; 
If  any  one  else  got  it,  it  was  unbeknown  to 
me.  Q.  Did  Mr.  McCoy,  the  man  who  owned 
the  land  where  the  springs  were  located, 
know  yon  were  making  the  dam,  and  taking 
the  water  to  your  land?  A.  He  did.  Q.  Did 
yon  ever  have  a  talk  with  him  about  it?  A. 
I  did.  Q.  State  the  conversation.  A  Well, 
prior  to  the  time  of  building  the  dam  I  saw 
Mr.  McCoy  regarding  the  water  flowing  down, 


and  told  him  that  I  wanted  to  appropriate 
those  waters,  and  take  them  down  to  my 
place,  coming  from  the  spring.  He  told  me  he 
would  be  only  too  glad  for  me  to  do  so ;  that 
be  had  thought  at  one  time  of  building  a  dam 
right  where  his  fence  crossed  one  of  the 
streams  (pointing  on  map).  This  fence  is 
not  exactly  on  the  line;  but  it  Is  supposed 
to  be.  There  used  to  be  an  old  lane  running 
through  there,  and  his  fence  was  buUt  north 
of  that  lane,  which  would  make  a  20-foot 
strip  of  McCoy's  land  over  here  in  Talbott's 
land,  and  he  had  built  a  kind  of  crib  right 
there  a  year  or  two  before,  and  he  Intended 
at  that  time  to  make  a  dam  out  of  it,  but 
abandoned  that  idea,  and  therefore  he  said 
this  would  be  what  be  wanted,  if  I  would 
raise  the  water  up,  and  percolate  his  land. 
He  bad  more  water  than  he  wanted  on  his 
land  anyway ;  it  was  wet  and  springy,  and 
this  putting  a  dam  in  there  would  be  what  he 
wanted,  and  be  not  only  allowed  me  to  do  it, 
but  assisted  me  in  building  a  levee  along 
t^ere  to  hold  the  water  in  the  channel  some 
place  along  here  (pointing  on  map).  Q.  Did 
he  know  you  were  going  to  take  the  water 
out  onto  your  land?    A  Tes,  sir." 

There  was  evidence  that  plaintiff,  through 
his  several  tenants,  continued  the  use  of  the 
dam  and  ditch  and  the  waters  of  this  stream 
without  Interruption  until  in  1905.  The  Mc- 
Coy land  had  passed  into  the  ownership  of 
one  John  Vogt,  and  so  also  had  the  Talbott 
land  changed  ownership.  The  witness  was 
asked  if  any  interference  with  bis  use  of  the 
water  of  that  stream  had  been  made  since 
his  first  diversion,  and  replied:  "There  was 
never  any  interference  or  objection  that  I 
ever  knew  of  until  Mr.  John  Vogt"  This 
was  In  1905,  and  gave  rise  to  the  suit  above 
referred  to  in  defendant's  second  point  De- 
fendant Clark  became  the  owner  of  the  Mc- 
Coy land,  and  in  1909  and  1910  he  interfered 
with  the  use  of  the  water  by  plaintiff,  whl(dt 
canaed  plaintiff  to  bring  the  present  action. 
With  these  exceptions,- plaintiff  testifled  that 
his  use  had  never  been  interfered  with. 
Plaintiff  rented  his  ranch  in  1902,  and  from 
that  time  to  the  present  his  tenants,  as  ap- 
pears from  the  evidence,  used  the  dam,  ditch, 
and  all  the  water  uninterruptedly  under 
plaintiff's  claim  of  right  Witness  Shaw  tes- 
tified to  having  worked  on  the  ranch  In  1892, 
1893,  1894,  and  1895,  and  that  he  helped  to 
irrigate  the  land,  using  plaintiff's  dam  and 
ditch,  and  taking  practically  all  the  water. 
Witness  Anderson  was  plaintiff's  tenant  for 
four  years,  1893-1896.  He  testifled  that  he 
worked  on  the  dam  to  keep  It  in  repair,  and 
on  the  ditch ;  that  he  used  all  the  water,  and 
no  one  else  used  it  during  those  years,  and 
no  one  claimed  it  except  plaintiff,  or  interfer- 
ed with  its  use.  He  testifled  to  having  had 
a  conversation  with  Talbott  about  the  water 
as  follows:  "The  old  gentleman  asked  me 
how  I  was  getting  along  with  the  ranch.  I 
says,  'First  rate,  except  a  little  trouble  with 
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the  dam.'  I  says.  The  dam  leaks  a  good  deal 
sometimes,  and  makes  a  good  deal  of  bother.' 
He  says,  'I  wish  Tommy' — he  always  called 
Mr.  Roseberry  Tommy — 'I  wish  Tommy 
would  get  a  good  dam  In  so  he  can  get  all 
that  water,  because  I  gave  him  that  water, 
and  I  would  like  to  see  him  make  good  use 
of  It' "  Witness  Harvey  farmed  the  land  In 
1899.  He  testified  to  the  uninterrupted  use 
of  the  dam,  ditch,  and  water  on  plaintlflTs 
land,  and  that  no  one  else  used  it  or  claimed 
it  to  his  knowledge.  Witness  Mrs.  Ramsey, 
whose  husband,  now  dead,  was  plaintlfTs  ten- 
ant in  1897,  testified  to  her  husband  having 
irrigated  the  ranch  that  year.  He  could  not 
have  done  so  except  by  means  of  this  dam 
and  ditch.  Witness  Taylor  was  the  nominal 
tenant  of  plaintiff  for  the  years  1900  and 
1901;  defendant  Clark  being  the  renter  In 
fact  The  Talbott  land  was  rented  to  one 
Morgan,  with  whom  Clark  was  not  on  good 
terms,  and,  in  order  to  avoid  trouble  about 
getting  water  to  the  Roseberry  land,  he  pvt 
Taylor  forward  as  the  real  renter.  Taylor 
got  water  for  the  Roseberry  land  as  otbera 
bad  done  by  complying  with  certain  require- 
ments made  by  Morgan  which  did  not,  as  we 
read  the  evidence,  carry  any  necessary  im- 
plication impeaching  plaintiff's  right  to  the 
water.  Witness  John  Vogt  was  plaintlfTs 
tenant  for  the  year  1902.  This  was  be- 
fore be  had  acquired  the  McCoy  land 
where  the  springs  were  located.  He  testi- 
fied that  be  and  plaintiff  repaired  the  dam, 
and  ran  the  water  to  plaintiff's  land  and 
used  it  by  means  of  the  said  ditch;  that 
defendant  had  land  rented  that  year,  and 
witness,  with  plaintiff's  consent,  allowed 
defendant  to  use  some  of  the  water  once. 
With  this  exception,  witness  used  all  of  the 
water,  and  no  claim  was  made  to  it  by  any 
one  except  plaintiff.  The  tenants  of  plain- 
tiff's land  for  1908  were  not  called;  but  wit- 
ness Roberts  testified  to  having  "kept  track 
of  the  crops  for  Mr.  Roseberry,  •  •  • 
measured  the  bay,  and  kept  track  of  the 
grain" ;  that  In  1906  be  worked  on  the  dam 
and  ditch  for  plaintiff,  and  brought  the  water 
to  his  land ;  that  for  the  last  number  of  years 
crops  were  raised  on  plaintiff's  land  by  Ir- 
rigation; that  no  one  else  made  any  claim 
to  the  water,  and  no  one  interfered  with  him 
when  working  on  the  dam  and  ditch.  Wit- 
ness Myers  worked  with  Roberts  on  tbe  dam 
and  ditch  in  1906,  and  brought  the  water  to 
plaintiff's  land.  He  testified  that  John  Vogt 
ordered  them  to  stop  work;  but  they  went 
on  with  tbe  work  wlthont  other  interference. 
Witness  John  Kresge  worked  for  plaintiff  on 
the  dam  and  ditch  In  May,  1906,  and  helped 
to  bring  all  the  water  of  Uie  stream  to  plain- 
tiff's land.  Vogt  told  them  not  to  touch  the 
dam;  but  they  "paid  no  attention  to  him." 
Witness  Strong  testified  that  he  had  farmed 
plaintiff's  land  as  tenant  every  year  since 
VM5;  that  he  used  the  dam  and  ditch  in 
<iuestion  and  th^  water  of  said  stream  which 
was  diverted  by  the  dam ;  that  Togt  did  not 


interfere  with  his  use  of  the  water,  but  that 
defendant  in  1909,  "shut  the  water  off,"  and 
has  been  "interfering  with  that  water  ever 
since." 

It  appeared  that  in  the  lease  under  which 
John  Vogt  rented  plaintiff's  land  in  1902, 
Vogt  expressly  agreed  to  "build  in  a  strong 
and  workmanlike  manner  a  rock  dam  In  the 
stream  of  water  near  [describing  the  dam 
site]  at  the  point  in  said  stream  where  there 
Is  at  present  a  dam  constructed  of  wood  and 
earth."  This  dam  was  to  be  sufficient  to  hold 
the  waters  of  said  stream.  He  also  agreed 
"to  widen  and  clean  out  the  main  ditch  on 
the  said  leased  lands  so  as  to  flow  the  wa- 
ters from  said  dam  easily  through  and  serosa 
said  leased  lands." 

Defendant  Introduced  testimony  In  conflict 
with  the  foregoing  so  fsr  as  it  related  to  tbe 
use  of  tbe  water  of  this  stream ;  but  be  in- 
troduced no  evidence  controverting  the  right 
under  which  plaintiff  originally  made  his 
appropriation.  We  think  the  evidence  show- 
ed something  more  than  a  permissive  nse  of 
tbe  water  or  a  mere  license.  It  seems  to  ns 
that  a  parol  grant  to  appropriate  the  water, 
followed  by  all  the  elements  of  adverse  use 
under  claim  of  right  for  more  than  the  stat- 
utory period,  is  shown. 

[2]  There  can  be  no  doubt  that  plaintiff 
made  bis  appropriation  under  claim  of  right 
to  tbe  water,  with  the  knowledge  and  acqui- 
escence of  the  persons,  McCoy  and  Talbott, 
having  the  prior  right  and  his  use  was  noto- 
rious, continuous,  and  was  uninterrupted  for 
certainly  more  than  10  years.  Such  a  use 
would  carry  with  it  a  presumptive  grant 
Faulkner  v.  Rondonl,  104  Cal.  140,  146,  37 
Paa  883.  But  we  think  plaintiff  has  shown, 
also,  a  parol  grant  followed,  as  we  have  said, 
by  adverse  use.  Our  conclusion  is  that  appel- 
lant has  not  maintained  bis  first  proposition. 

[3]  2.  On  February  5, 1906^  a  second  amend- 
ed complaint  was  filed  in  said  court  in  whldi 
Roseberry  was  plaintiff,  and  John  Vogt  de- 
fendant This  complaint  is  similar  to  the 
complaint  in  the  present  action,  except  that 
it  alleges  that  on  tbe  said  land  In  said  sec- 
tions 21  and  28  "there  ate  located  two  certain 
springs  of  water."  It  is  further  alleged  "that 
aU  of  the  waters  flowing  from  said  sprlns^ 
unite  and  form  one  stream  of  water,"  contin- 
uing la  its  averments  about  as  in  the  present 
complaint.  The  purpose  of  tbe  action  was 
to  restrain  Vogt  the  then  owner  of  the  land 
on  which  the  springs  were  located,  from  in- 
terfering with  the  use  of  the  water  by  plain- 
tiff. On  the  18th  day  of  August,  1906,  wbUe 
the  action  was  pending,  an  agreement  in 
writing  was  executed  by  Roseberry,  Vogt  u"^ 
this  defendant  Clark,  reciting  tbe  pendency 
of  said  action  and  tbe  desire  of  the  parties 
to  settie  the  water  right  referred  to  in  tbe 
action,  and  agreeing. that  Roseberry  Is  the 
owner  of  all  tbe  waters  and  water  rights, 
dams,  and  ditches  described  in  said  com- 
plaint and  that  he  is  the  owner  of  and  has 
the  right  to  divert  by  means  of  said  dam 
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and  ditches  described  In  said  complaint,  all  of 
said  waters,  and  use  the  same  upon  tbe  land 
described  In  the  complaint"  The  agreement 
seems  to  have  contemplated  the  dismissal  of 
the  action ;  but  on  August  22, 1906,  tbe  court 
made,  and  entered  Its  decree,  "by  stipulation 
on  flle  herein,  that  all  of  the  allegations  of 
the  complaint  are  true,  •  *  •  and,  find- 
ings of  fact  and  condnslons  of  law  having 
been  expressly  waived  by  counsel  for  the  re- 
spective parties  herein,  It  is  by  tbe  court  or- 
dered, adjudged,  and  decreed,"  etc,  adjudg- 
ing plalntlfr*s  right  to  the  water  by  him 
claimed,  and  enjoining  defendant  from  inters 
fering  therewith. 

These  proceedings  were  Introduced  by  de- 
fendant for  the  purpose  of  showing  that 
plaintiff  at  that  time  claimed  the  water  of 
two  springs  only,  which  defendant  now  con- 
tends were  the  two  south  springs  on  section 
28.  Plaintiff  contends  that  his  reference  to 
two  certain  springs  meant  tbe  two  groups  lo- 
cated on  sections  21  and  28  whose  waters  he 
had  long  been  using.  It  was  conceded  by  both 
parties  that  the  complaint,  tbe  decree,  and 
the  agreement  are  ambiguous  and  uncertain, 
and,  without  objection,  both  parties  Intro- 
duced testimony  to  show  what  was  meant  by 
them  in  signing  the  agreement,  and  stipulat- 
ing as  to  the  decree. 

In  reply  to  the  question,  "What  waters 
were  Involved  tn  that  suit?"  tbe  plaintiff  tes- 
tified: "A.  All  the  waters  flowing  down  that 
channel  from  springs  in  tbe  S.  W.  %  of  S.  W. 
hi  of  section  21  and  the  S.  W.  %  of  the  N. 
W.  %  of  section  28.  Q.  Did  that  suit  have 
reference  solely  to  what  is  known  as  the 
springs  In  the  south  field?  A.  Not  at  all.  All 
the  waters  coming  down  those  channels  and 
caught  up  by  my  dam  from  all  the  springs. 
•  ♦  •  Q.  You  understood,  did  you  not,  Mr. 
Roseberry,  that  you  were  to  have  everything 
you  sued  for?  A.  Yes,  sir;  •  •  •  they 
simply  quit  •  •  •  Q.  You  supposed  by 
that  agreement  that  you  were  to  have  all  the 
water  that  came  down?  A.  Yes,  sir;  most 
surely,  both  the  north  and  south  springs,  and 
all  the  water,  according  to  the  agreement  had 
with  Mr.  McCoy.  Q.  Did  they  understand  It 
that  way?  A.  I  don't  see  how  they  could  help 
it  Mr.  John  Vogt  and  Dick  Clark,  when  we 
were  at  Auble's — I  was  foolish  enough  to  go 
there  alone  with  the  rest  of  the  crowd.  We 
talked  about  it,  and  Dick  said,  'I  might  want 
to  stop  a  spring.'  I  said,  'Dick,  you  never 
saw  me  when  I  was  not  ready  to  meet  you 
half  way.'  Q.  Did  you  say  to  John  Vogt,  or 
in  his  presence,  that  you  had  settled  the  mat- 
ter, and  that  you  both  had  water?  A.  No, 
sir;  I  had  what  tbe  complaint  called  for. 
Q.  And  they  simply  quit?  A.  Yes,  sir." 
There  was  testimony  Introduced  by  defendant 
that  the  understanding  was  as  is  now  claimed 
by  him,  and  in  direct  conflict  with  plaintiff's 
testimony.  There  were  circumstances  con- 
nected with  the  case  which,  together  with  the 


fact  that  plaintiff  had  for  ao  many  years 
claimed  and  used  all  the  water  of  all  the 
springs,  might  have  led  the  court  to  accept 
plaintifCs  testimony.  It  was  accepted  by  tbe 
court,  and  so  must  it  be  by  us. 

In  oar  opinion  defendant  failed  to  sustain 
his  second  proposition. 

The  claim  that  the  evidence  is  insufficient 
to  support  certain  spedfled  findings  of  fact 
we  think  sufficiently  met  by  the  foregoing 
examination  of  the  evidence. 

The  Judgment  is  affirmed. 

We  concar :    HART,  J. ;  BUBNBTT,  J. 


NEWLIN  V.  MYERS.    (Ov.  1427.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Dec.  13,  1913.) 

1.  PucADiNO   (S  377*)  — Adxisbions  in  An- 
8WEB— Failure  to  Dent  Alleoations. 

Defendant  cannot  complain  of  a  finding 
that  all  of  the  allegations  of  tbe  complaint  are 
true,  except  in  respect  of  the  single  allej^tion 
upon  which  issue  was  joined  by  denials  in  the 
answer ;  all  of  tbe  other  allegations  of  the 
complaint  being  deemed  admitted. 

[Eid.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  1228-1231 ;   Dec.  Dig.  |  877.*] 

2.  COBPOBATIONB  (g  123*) — PiXDGE  OF  STOCK 

—Extent  or  Lie:^— "Loss,   Expshsk,  and 

lOABIUTT." 

Where  shares  of  stock  were  pledged  to 
protect  the  pledgee  from  "loss,  expense,  and 
liability"  incurred  by  his  entering  into  a  cer- 
tain contract,  the  words  quoted  meant  such 
aa  might  be  incurred  under  and  by  virtue  of 
tbe  contract,  and  did  not  include  expense  in- 
curred in  an  unsuccessful  attempt  to  eHtablish 
ownership  of  shares  of  stock  which  were  mere- 
ly pledged  by  such  contract,  nor  a  voluntary 
payment  not  made  thereunder;  such  expense 
and  payment  being  unwarranted  by  the  terms 
of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  ii  570-575;  Dec.  Dig.  S  123.*] 

3.  CoRPOKATiONS  (i  123*)— Recovebt  of  Pbop- 
EKTT  Pledged— KviDBNcK.    , 

Evidence,  in  an  action  by  a  pledgot  to  re- 
cover certain  shares  of  stocK  on  the  ground 
that  the  obligations  secured  had  been  fulfilled, 
held  insnfiScient  to  warrant  a  different  con- 
struction of  the  contract  of  pledge  from  that 
adopted  by  the  trial  court,  as  to  the  obligations 
secured  thereby. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  it  570-575 ;  Dec.  Dig.  i  123.*1 

Appeal  from  Superior  Court,  Log  Angeles 
County;  C.  A.  Raker,  Judge. 

Action  by  George  R.  Myers,  after  whose 
death  his  executor,  Thomas  E.  Newlln,  was 
substituted,  against  R.  H.  Myers.  From  a 
Judgment  for  plalntlfl,  defendant  appeals. 
Affirmed. 

Harold  A.  Gllman  and  Tanner,  Taft  & 
Odell,  all  of  Los  Angeles,  for  appellant  Shel- 
don Borden  and  Gumey  E.  Newlln,  both  of 
Los  Angeles,  for  respondent 

SHAW,  J.  Action  to  recover  certain  shares 
of  corporate  stock  pledged  by  plaintiff's 
testate  to  defendant     Judgment  went  for 
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plaintiff,  from  wblCh  defendant  appeals  upon 
a  reporter's  transcript 

The  suit  was  Instituted  by  George  R.  My- 
ers, who  thereafter  died,  and  Thomas  EL 
Newlln,  as  executor  of  his  estate,  was  sub- 
stituted as  plaintiff. 

The  following  facts,  shown  by  uncontra- 
dicted evidence  or  allegations  of  the  com- 
plaint not  denied,  appear :  That  on  December 
29,  1903,  the  Sanitary  Laundry  Company  was 
a  corporation,  the  capital  stock  of  which  was 
distributed  and  held  as  follows:  Plaintiff's 
testate,  George  R.  Myers,  198  shares;  J.  H. 
Keifer,  198  shares;  Emma  B.  Myers,  1% 
shares;  Laura  Keifer,  li^  shares;  and  Shel- 
don Borden,  1  share.  The  corporation  was  In 
financial  distress  and  without  funds  to  meet 
its  obligations,  some  of  which  were  held  by 
said  Greorge  R.  Myers,  but  neither  he  nor 
Keifer  was  able  to  make  further  advances  to 
the  company.  Defendant  was  a  cousin  of 
George  R.  Myers  and  engaged  in  the  practice 
of  law,  and  theretofore  had  acted  as  his  at- 
torney and  confidential  legal  adviser.  Upon 
being  made  acquainted  with  the  financial  con- 
dition of  the  corporation,  defendant,  at  the 
request  of  George  R.  Myers,  agreed  to  assist 
him  in  financing  the  company,  "claiming  that 
in  so  doing  be  was  actuated  by  a  desire  to 
aid  and  benefit  the  plaintiff  on  account  of 
their  relations  aforesaid,  and  solely  by  reason 
of  their  said  relations  and  of  the  relation- 
ship and  previous  Intimacy  existing  between 
them  as  aforesaid."  Thereupon  negotiations 
were  initiated  with  the  result  that  Keifer 
assigned,  transferred,  and  delivered  to  de- 
fendant the  198  shares  of  the  capital  stock 
so  owned  by  him,  which  transfer  and  de- 
livery was  made  in  accordance  with  a  duly 
executed  written  agreement  made  between 
Keifer  and  defendant,  wherein  it  was  recit- 
ed: That  said  Keifer  had  sold,  assigned, 
and  transferred  to  R.  H.  Myers  198  shares 
of  stoc)(,  and  that  R.  H.  Myers  was  the  own- 
er and  holder  thereof;  that  said  stock  was 
pledged  to  the  Broadway  Bank  &  Trust 
Company  as  additional  security  for  the  pay- 
ment of  a  certain  promissory  note  of  $4,500, 
executed  by  Keifer  and  his  wife,  which  said 
note  was  also  secured  by  a  mortgage  of  real 
estate;  that  said  laundry  company,  during 
the  time  Keifer  was  a  stockholder,  had  be- 
come largely  indebted  to  George  R.  Myers 
for  moneys  by  him  loaned  to  said  company; 
that  said  R.  H.  Myers  had  loaned  and  ad- 
vanced, and  would  thereafter  loan  and  ad- 
vance, divers  sums  of  money  to  discharge  a 
part  of  the  indebtedness  of  the  said  company 
in  order  to  save  it  from  bankruptcy,  and  to 
pay  such  of  the  operating  expenses  as  might 
be  necessary  for  the  best  interests  of  the 
company;  that  said  Keifer  desired  an  option 
to  purchase  the  198  shares  of  said  stock, 
and  wherein  said  R.  H.  Myers  covenanted 
and  agreed  to  sell  to  Keifer,  within  one  ^ear, 
time  being  made  the  essence  of  the  contract, 
198  shares  of  said  stock,  upon  Keifer  making 
payment  to  R.  H.  Myers  of:   (IJ  All  moneys 


paid  to  aald  Bank  &  Trust  Company  by  R.  H. 
Myers  on  account  of  the  note  of  Keifer,  for 
the  payment  of  which  said  stock  was  held  as 
collateral  security ;  (2)  one-half  of  all  moneys 
theretofore  or  thereafter,  up  to  the  exercise 
of  the  option,  advanced  to  said  company  by 
R.  H.  Myers,  less  any  payments  made  there- 
on by  said  company;  (3)  one-half  of  all 
moneys  theretofore  loaned  to  said  laundry 
company  by,  said  George  R.  Myers,  less  aU 
payments  made  thereon  by  said  company; 
and  (4)  interest  on  said  sums  at  7  per  cent 
per  annum.  It  was  further  provided  that  an 
accounting  for  any  dividends  paid  upon  said 
stock  should  be  made  and  credited  to  Keifer 
at  the  time  of  his  exercising  said  option  to 
purchase.  By  said  contract  R.  H.  Myers  fur- 
ther covenknted  to  advance  to  the  company 
from  time  to  time  such  sums  of  money,  not 
exceeding  $4,000,  as  might  be  necessary  to 
save  the  company  from  bankruptcy.  At  the 
same  time,  and  with  the  consent  of  Keifer, 
an  agreement  in  writing  was  made  between 
said  bank  and  R.  H.  Myers,  whereby  the  bank 
agreed  to  deliver  the  198  shares  of  stock  so 
pledged  to  It  by  -Keifer  to  the  said  R.  H.  My- 
ers at  any  time  upon  his  paying  the  sum  of 
$1,000,  to  be  applied  on  Keifer's  indebtednes 
to  said  bank,  and  the  delivery  to  the  bank  of 
an  agreement  on  the  part  of  R.  H.  Myers  to 
pay  any  deficiency,  not  exceeding  $750,  wbicb 
might  remain  upon  Keifer's  note  after  ex- 
hausting the  real  estate  sq  held  by  it  as  secu- 
rity for  the  payment  thereof. 

At  the  request  of  defendant,  said  George 
R.  Myers,  at  about  the  same  time,  to  wit,  De- 
cember 29,  1903,  transferred  and  delivered 
the  198  shares  of  stock  so  held  by  him  to  de- 
fendant. A  year  later,  on  December  29,  ISOi, 
said  George  R.  Myers  and  defendant  entered 
Into  a  contract  as  follows:  "George  K.  My- 
ers, of  Los  Angeles,  California,  hereby  ac- 
knowledges the  transfer  and  delivery  to  him 
to  R.  H.  Myers  of  Redlands,  California,  on 
or  about  the  29th  day  of  December,  1903,  of 
198  shares  of  the  capital  stock  of  the  Sani- 
tary Laundry  Co.,  a  corporation,  and 
that  said  stock  was  so  transferred  and  pledg- 
ed to  said  R.  H.  Myers  to  secure  the  said  R. 
H.  Myers  for  services  to  be  rendered,  and 
against  all  loss,  expense  and  liability  be 
might  incur  by  reason  of  his  purchasing  from 
J.  H.  Keifer  an  equal  number  of  the  shares 
of  the  capital  stock  of  the  Sanitary  Laundry 
Co.  and  entering  into  an  agreement  dated  the 
said  29th  day  of  December,  1903,  with  the 
said  J.  H.  Keifer.  Said  transfer  and  pledge 
was  made  and  said  stock  has  at  all  times 
been  retained  by  said  R.  H.  Myers  with  the 
understanding  and  agreement  between  them, 
that  when  he  was  paid  for  his  services  and 
expenses  and  became  satisfied  that  he  was 
discharged  from  all  obligations  by  reason  of 
his  assumption  of  J.  E.  Keifer's  responsibili- 
ties as  a  stockholder  in  the  said  Sanitary 
Laundry  Co.,  that  said  Stock  was  to  be  re- 
delivered and  retransferred  to  said  Geo.  K. 
Myers  or  to  his  order.    The  said  Gea  B.  My- 
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era  also  agrees  that  $1,000  is  a  reasonable 
sum  due  to  Bald  R.  H.  Myers  by  reason  of 
his  services  rendered  and  expense  Incurred 
in  connection  herewith  to  date.  The  said  B. 
H.  Myers  hereby  acknowledges  his  obligation 
to  redeliver  and  retransfer  the  said  198 
shares  of  the  capital  stock  of  the  Sanitary 
Laundry  Go.  to  said  Geo.  R.  Myers,  or  to 
his  order,  npon  receiving  full  satisfaction  for 
all  Just  claims  and  demands  he  may  have, 
either  against  the  Sanitary  Laundry  Co.,  or 
to  the  said  Geo.  R.  Myers,  and  release  from 
all  obligations  and  liabilities  because  of  his 
becoming  a  stockholder  in  the  said  corpora- 
tion as  aforesaid.  In  witness  whereof,  the 
said  parties  hereto  have  hereunto  set  their 
hands  this  29th  day  of  December,  1904.  G. 
R.  Myers.    R.  Holtby  Myers." 

As  alleged  in  the  complaint  and  not  de- 
nied, this  agreement  was  prepared  and  sub- 
mitted to  George  R.  Myers  for  his  signature 
by  defendant  and  at  his  request  signed  by 
the  former,  who  "acted  upon  the  confidence 
which  he  reposed  in  defendant  by  reason  of 
their  aforesaid  relations,  and  by  reason  of 
the  fact  that  he  regarded  defendant  as  Ills 
friend,  relative,  and  adviser,  and  as  coming 
to  his  assistance  in  regard  to  the  aforesaid 
financial  embarrassment  of  the  said  corpora- 
tion." "That  In  signing  said  agreement,  and 
in  transferring  and  delivering  said  pledged 
stock  to  defendant  as  aforesaid,  plaintiff  In- 
tended to  and  believed  that  he  was  pledging 
same  to  defendant  to  secure  said  defendant 
for  moneys  advanced  and  to  be  advanced  and 
for  services  rendered  and  to  be  rendered  by 
defendant  unto  said  corporation  as  aforesaid, 
and  also  to  secure  defendant  against  any  per- 
sonal liability  for  the  payment  of  the  debts 
of  said  corjwration  existing  at  the  time  of 
the  transfer  unto  defendant  of  the  said  stock 
so  as  aforesaid  transferred  to  him  by  said 
Keifer,  and  for  no  other  purpose,  and  plain- 
tiff alleges  that  such  intention  and  belief  on 
bis  part  was  known  to  defendant  prior  to 
the  signing  of  said  agreement,  and  that  he 
relied  apon  the  defendant  to  draw  an  agree- 
ment for  said  purposes  and  none  other." 

Defendant  advanced  and  procured  to  be 
advanced  to  the  corporation  certain  money, 
tor  wlilch  the  cort)oration  made  its  notes 
bearing  Interest  at  the  rate  of  7  per  cent,  for 
the  procuring  of  which  defendant  claimed 
compensation  in  the  sum  of  $1,000,  which 
sum,  it  was  alleged,  together  with  all  ad- 
vances made  or  procured  to  be  made  by  de- 
fendant to  the  corporation,  was,  as  alleged 
in  the  complaint,  at  the  time  plaintiff  de- 
manded a  redelivery  of  the  stock  on  Decem- 
ber 27,  1907,  fully  paid,  and  defendant  like- 
wise paid  and  reimbursed  for  all  services 
rendered  and  loss  or  expense  incurred  nnder 
the  terms  of  said  writing  so  made  between 
defendant  and  said  George  R.  Myers,  and 
also  alleged  that  said  defendant  was  fully 
released  and  discharged  from  any  and  all 
llabUlty'  to  the  creditors  of  the  corporation 
by  reason  of  being  a  stockholder  therein, 
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and  that  all  the  terms  and  conditions  of  said 
written  agreement  so  made  between  George 
R.  Myers  and  defendant,  and  npon  the  hap- 
pening of  which  defendant  agreed  to  rede- 
liver the  198  shares  of  stock,  were,  prior  to 
the  commencement  of  the  action,  fnUy  per- 
formed and  fulfilled.  But  defendant,  al- 
though requested  so  to  do,  refused  to  redeliv- 
er the  stock  and  detains  the  same  from  plain- 
tiff. 

The  answer  admits  the  execution  of  this 
agreement  between  George  R.  Myers  and  de- 
fendant, denies  performance  of  the  conditions 
under  which  the  stock  was  pledged,  and  al- 
leges "that  in  and  by  said  written  agreement 
80  entered  Into  by  and  between  plaintiff  and 
defendant  it  was  expressly  covenanted  and 
agreed  by  the  parties  to  said  agreement  that 
the  plalntUTs  198  shares  of  stock  In  said  cor- 
poration should  be,  and  the  same  was,  trans- 
ferred and  pledged  unto  this  defendant  to 
secure  this  defendant  for  services  to  be  ren- 
dered, and  also  against  all  loss,  expense,  and 
liability  which  he  (this  defendant)  might  in- 
cur by  reason  of  his  purchasing  from  the 
said  3.  H.  Keifer  an  equal  number  of  shares 
of  the  capital  stock  of  the  said  corporation, 
vi2.,  198  shares";  and  that,  by  reason  of  pur- 
chasing from  said  Keifer  said  198  shares  of 
the  capital  stock  of  said  corporation,  he  In- 
curred loss,  liability,  and  expense  in  the  sum 
of  $6,000,  no  part  of  which  has  been  paid,' 
and  which  sum  is  still  secured  by  the  stock 
so  pledged  to  him  under  the  terms  of  said 
agreement  By  an  amended  and  supplemen- 
tal answer  filed  after  the  death  of  George  R. 
Myers,  defendant  alleged  that  in  accordance 
with  the  terms  and  conditions  of  the  agree- 
ment dated  December  29,  1904,  he  rendered 
services,  expended  money,  and  sustained  loss 
by  reason  of  the  purchase  of  Kelfer's  198 
shares  of  stock,  and  by  reason  of  claims 
and  demands  against  the  Sanitary  Laundry 
Company  and  said  George  R.  Myers,  in  the 
sum  of  $4,719.38,  as  shown  by  an  Itemized 
statement  of  account  attached  as  an  exhibit 
to  said  amended  and  supplemental  answer,  a 
claim  for  which  was  duly  presented  to  the 
executor  of  the  estate  of  deceased  and  by 
him  rejected. 

The  court  found  that  It  is  not  true  that 
by  reason  of  defendant's  purchasing  from 
Keifer  the  198  shares  of  stodc,  he  incurred 
loss,  expense,  or  liability  In  any  sum  what- 
soever, that  it  is  not  true  that  in  accordance 
with  the  terms  and  conditions  of  the  agree- 
ment between  George  R.  Myers  and  defend- 
ant dated  December  29,  1904,  defendant 
rendered  services,  expended  money,  or  sus- 
tained loss  In  any  sum  by  reason  of  the  pur- 
chase from  Keifer  of  the  198  shares  of  stock, 
or,  by  reason  of  claims  or  demands  against 
the  Sanitary  Laundry  Company  or  the  said 
George  R.  Myers,  he  rendered  services,  ex- 
pended money,  or  sustained  loss  in  the  sum 
of  $4,719.38,  or  In  any  sum  whatever,  that 
it  is  not  true,  that  the  moneys,  or  any  part 
thereof,  alleged  to  have  been  expended  to  de-       . 
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f  endant  were  paid  out  In  accordance  wltb  the 
said  contract,  or  that  the  same  or  any  part 
thereof  constituted  or  were  losses  or  dam- 
ages sustained  by  defendant  under  the  terms 
and  conditions  of  said  contract;  and  the 
court  found  all  the  allegations  of  the  com- 
plaint to  be  true. 

[1]  The  only  allegation  of  the  complaint  aa 
to  which  an  issue  is  joined  by  denials  con- 
tained in  the  answer  Is  that  wherein  it  la 
alleged  that  prior  to  the  commencement  of 
the  suit  plaintiff  fully  performed  all  the  con- 
ditions of  the  contract,  by  reason  whereof  he 
was  entitled  to  the  redelivery  of  the  stock. 
Except  as  to  the  finding  in  favor  of  plaintiff 
upon  this  issue,  defendant  is  in  no  position 
to  complain  of  the  finding  that  all  the  allega- 
tions of  the  complaint  are  true,  since  other 
allegations  thereof  are  deemed  to  be  ad- 
mitted. 

It  Is  conceded  that,  prior  to  the  demand 
made  to  redeem  the  stock  by  plaintiff,  de- 
fendant had  been  discharged  from  all  liabil- 
ity as  a  stockholder  to  the  creditors  of  the 
corporation,  and  that  prior  thereto  all  de- 
mands against  the  corporation  due  to  defend- 
ant had  been  fully  satisfied  and  discharged. 
Hence,  since  these  conditions  were  performed, 
they  may  be  eliminated  from  a  consideration 
of  the  contract  upon  which  defendant  bases 
his  claim  to  retain  possession  of  the  stock. 

Referring  to  the  contract  of  December  29, 
1904,  it  is  recited  that  the  stock  was  pledged 
to  defendant  to,  first,  secure  him  "for  serv- 
ices to  be  rendered."  While  this  paragraph 
is  silent  as  to  the  nature  of  the  services,  as 
well  as  in  stating  for  whom  the  service  was 
to  be  rendered,  it  is  clear  from  the  last  para- 
graph of  the  contract,  since  defendant  there- 
in acknowledged  his  obligation  to  redeliver 
the  stock  "upon  receiving  full  satisfaction 
for  aU  Just  claims  and  demands  he  may  have 
against  •  •  •  George  R.  Myers,"  that  the 
"services  to  be  rendered,"  mentioned  in  the 
first  paragraph,  referred  to  and  contemplated 
services  to  be  rendered  for  George  R.  Myers, 
as  well  as  for  the  corporation.  The  second 
condition  of  the  pledge  was  to  secure  defend- 
ant against  "all  loss,  expense,  and  liability 
he  may  incur  by  reason  of  bis  purchasing  of 
J.  H.  K^fer  an  equal  number  of  shares  of 
the  capital  stock  of  the  Sanitary  Laundry 
Company."  Defendant,  however,  never  pur- 
chased the  stock  or  any  stock  In  said  compa- 
ny ;  hence  no  claim  for  loss,  exiiense,  or  lia- 
bility could  be  predicated  upon  this  covenant 
The  third  condition  of  the  pledge  was  to  se- 
cure defendant  against  loss,  liability,  and  ex- 
pense incurred  by  him  in  entering  into  an 
agreement  dated  the  29th  day  of  December, 
1903,  with  J.  H.  Eeifer.  This  agreement,  the 
substance  of  which  Is  hereinbefore  stated, 
was  one  wherein  and  whereby  Keifer  pledged 
to  defendant  198  shares  of  stock  to  secure 
the  performance  of  certain  conditions  (Kelfer 
V.  Myers,  6  Cal.  App.  668,  91  Pac.  163),  aU  of 
which  acts,  covenants,  and  conditions  said 
K^fer  fully  performed,  as  determined  In  a 


suit  brought  by  Keifer  against  R.  H.  Myers 
for  the  redemption  of  said  8to(^  so  pledged, 
and  wherein  an  accounting  between  Keifer 
and  this  defendant  was  had  and  mutual  and 
appropriate  remedies  accorded  to  eadi  (Keif- 
er V.  Myers,  14  Cal.  App.  338,  111  Paa  1038). 

[2]  This  brings  us  to  the  point  of  the  con- 
troversy. Notwithstanding  the  agreement 
made  with  Eeifer  was  a  contract  of  pledge 
to  secure  the  performance  of  certain  acts  on 
the  part  of  Keifer  therein  specified,  and  all 
of  which  were  fully  performed,  defendant 
refused,  upon  demand  of  K^fer,  to  redeliver 
the  stock  80  pledged,  whereupon  Keifer 
brought  suit  to  compel  a  redelivery  thereof. 
Defendant  resisted  this  action,  wrongfully 
claiming  that  the  contract  with  Keifer  con- 
stituted a  sale  by  the  latter  to  him  of  the 
198  shares  of  stock.  In  an  effort  to  sustain 
his  contention  and  retain  possession  of  the 
stock,  he  prosecuted  two  appeals  from  the 
decision  of  the  superior  court,  wherein  it 
was  fully  determined  that  Keifer  was  entitled 
to  the  redemption  of  the  stock.  After  Kdfer 
demanded  his  stock  and  made  tender  of  the 
balance  due  on  account  of  the  pledge  thereof, 
defendant  voluntarily  paid  to  the  Broadway 
Bank  &  Trust  Company  certain  moneys  to 
be  applied  upon  Kelfer's  notes,  which  sums 
it  was  held  in  the  trial  of  Keifer  v.  Myers 
he  could  not  recover,  since  the  payment  was 
voluntarily  made.  Keifer  v.  Myers,  14  Cal. 
App.  338,  111  Pac.  1038.  Notwithstandlni? 
such  decision,  defendant  now  Insists  that 
plaintiff  be  required  to  pay  the  same  with  In- 
terest, together  with  a  further  sum  of  $2.- 
656.80,  which  defendant  alleges  he  paid  out 
or  assumed  payment  thereof  in  his  wrongful 
and  futile  effort  to  hold  the  Keifer  stock 
pledged  to  him,  payment  of  which  sums  so- 
vountarily  paid  to  the  bank  and  that  paid 
out  In  litigation  he  demands  from  plaintiff  as 
a  condition  of  redelivering  the  stock. 

The  loss,  expense,  and  liability  against 
which  George  R.  Myers  agreed  to  protect  de- 
fendant in  entering  into  the  contract  with 
Keifer  was  such  only  as  he  might  incur  under 
and  by  virtue  of  the  terms  of  that  contract, 
and  not  by  reason  of  acts  on  the  part  of  de- 
fendant and  expenditures  made  wholly  with- 
out the  terms  of  the  agreement.  If,  as  held 
in  the  trial  of  the  case  of  Keifer  v.  Myers,^ 
defendant  could  not  under  the  contract  re- 
cover from  Keifer  moneys  voluntarily  paid  to 
the  bank  for  his  account,  then,  in  the  absence 
of  some  specific  provision  in  the  contract 
made  with  George  R.  Myers,  he  could  not  re- 
cover the  same  from  plaintiff.  This  Is  equal- 
ly true  with  respect  to  moneys  paid  ont  In  lit- 
igation, since,  if  defebdant  had  complied  with 
Kelfer's  just  demand,  when  accompanied  by 
a  tender  of  all  that  was  due  upon  the  con- 
tract, such  payments  would  have  been  unnec- 
essary. The  disbursements  were  made  tad 
expenses  Incurred  by  reason  of  acts  of  the  de- 
fendant unwarranted  by  the  terms  of  tbe 
Keifer  contract  and  for  which  George  B. 
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Myers,  nnder  the  terms  of  his  contract,  was 
in  no  wise  liable. 

If,  in  enforcing  tbe  contract  of  pledge,  the 
proceeds  of  the  sale  of  the  Keifer  stock  were 
insufficient  to  repay  defendant  for  advances 
made  thereunder,  a  loss  would  follow;  if  it 
became  necessary  to  initiate  proceedings  to 
enforce  the  contract  in  accordance  with  its 
terms,  incidental  expense  would  follow;  and 
since  the  contract  contemplated  that  defend- 
ant might,  as  to  the  bank  at  least,  occupy  the 
position  of  a  stockholder,  he  might  by  reason 
thereof  incur  liability — ail  of  which  were  con- 
tingencies, upon  the  hapi)ening  of  which  Just 
claims  and  demands  would  arise  in  defend- 
ant's favor  and  against  George  R.  Meyers. 

[3]  While  In  our  opinion  the  terms  of  the 
contract  are,  when  read  in  connection  with 
the  Keifer  contract,  clear  and  unequivocal, 
appellant  nevertheless  Insists  that  the  con- 
tract Is  uncertain  and  ambiguous  as  to  what 
was  intended  by  the  words  "loss,  expense, 
and  liability"  against  which  defendant  was  to 
be  protected.  Upon  this  theory  defendant 
was  permitted  to  introduce  extrinsic  evidence 
consisting  of  letters  and  oral  testimony  touch- 
ing the  situation  of  the  parties  and  the  prac- 
tical construction  given  by  them  to  the  con- 
tract. Such  evidence  merely  tends  to  show 
that,  whUe  George  R.  Myers  had  no  pecuniary 
interest  in  the  result  of  the  litigation  between 
Keifer  and  the  defendant,  his  sympathies 
were  with  the  latter;  that,  through  the  book- 
keeper of  the  company,  defendant  was  in- 
formed on  several  occasions  as  to  Eeifer's  ex- 
pressed Intention  to  examine  the  books  of  the 
corporation,  and  that  said  bookkeeper  con- 
sulted defendant's  attorney  with  regard  to 
the  propriety  of  permitting  such  examination; 
that  defendant's  attorney  stated  to  George 
R.  Myers  that  according  to  his  interpretation 
of  the  contract  the  latter  would  be  liable  for 
the  expense  of  the  litigation.  But  it  does  not 
appear  that  George  R.  Myers  ever  assented  to 


such  Interpretation;  on  the  contrary,  the  evi- 
dence is  wholly '  consistent  with  a  contrary 
view.  That  George  R.  Myers  asked  defendant 
for  a  copy  of  the  Keifer  contract,  which  he 
submitted  to  Ills  own  attorneys,  and  from 
whom  he  obtained  an  opinion  as  to  Keifer's 
rights  thereunder.  That  as  early  as  March 
24,  1905,  and  prior  to  the  commencement  of 
the  Keifer  suit,  George  R.  Myers,  through  a 
letter  written  to  defendant,  stated  that  he 
intended  to  remain  absolutely  neutral  In  the 
matter  and  that  be  did  not  want  his  name 
used  in  connection  with  It.  Naturally  Greorge 
R.  Myers,  who  was  Interested  in  the  corpora- 
tion to  the  extent  of  one-half  thereof,  was 
interested  as  to  the  ownership  of  the  other 
half.  Without  further  reviewing  the  evi- 
dence adduced,  suffice  It  to  say  that  a  careful 
examination  thereof  fails  to  show  any  acta 
on  the  part  of  George  R.  Myers  or  any  state- 
ments made  by  him,  which  could  warrant  the 
conrt  in  construing  the  contract  in  accord- 
ance with  appellant's  contention.  Such  in- 
terpretation, whereby  the  estate  of  George  R. 
Myers  would  be  required  to  r^mburse  de- 
fendant in  the  sum  of  $4,719.38,  a  large  part 
of  which,  without  any  obligation  so  to  do, 
was  voluntarily  paid  by  defendant  for  the 
benefit  of  another,  and  t^e  remainder  of  said 
sum  expended  in  litigation  whereby  defend- 
ant Bought  to  wrongfully  retain  possession  of 
the  Keifer  stock,  and  in  the  result  of  which 
litigation  said  George  R.  Myers  had  no  pe- 
cuniary interest,  is  wholly  at  variance  with 
the  admitted  fact  that  when  defendant  pre- 
pared the  draft  of  the  contract  of  December 
29,  1904,  and  procured  the  signature  of 
George  R.  Myers  thereto,  he  was  his  confiden- 
tial adviser  and  avowed  friend,  desirous,  of 
helping  him. 
The  judgment  is  affirmed. 

We  concur:  CONRBT,  P.  J.;  JABfES,  3. 
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HARRELSON  ▼.   ORO  GRANDE  UMB  & 

STONE  CO.  et  al.    (Civ.  1310.) 
(District  Cioart  of  Appeal,  Second  District,  Cal- 
ifornia.    Dec.  13,  1913.) 
Eminent  Domain  (|  262*)— Pboceedincmj  to 

Take  Profebtt  and  Assess  Goufensation 

— AppeaI/— Pbestjmptions. 

Where  the  judgment  in  condemnation  pro- 
ceedings awarded  a  certain  sum  to  the  owner 
of  the  land,  and  a  certain  sum  to  the  holder 
of  a  leasehold  interest  therein,  having  the  right 
under  the  lease  of  removing  improvements  at 
the  end  of  the  lease,  it  must  be  presumed  that 
the  rights  of  the  parties  were  fully  and  correct- 
ly determined,  and  that  the  sum  awarded  the 
lessee  included  the  improvements,  since  the 
value  of  the  leasehold  interest  would  consist  in 
part  of  the  right  of  removing  the  improvements. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  681-686 ;   Dec  Dig.  (  262.»] 

Appeal  from  Superior  Court,  Loa  Angeles 
County ;   W.  M.  Conley,  Judge. 

Action  by  W.  H.  Harrelscn  against  the  Oro 
Qrande  Idme  &  Stone  Company  and  others. 
From  a  judgment  for  the  defendants  on  their 
counterclaim,  and  an  order  denying  a  new 
trial,  plaintiff  appeals.    Reversed. 

Stephens  &  Stephens,  of  Los  Angeles,  for 
appellant  Sheldon  Borden  and  George  H. 
Moore,  both  of  Los  Angeles,  for  respondents. 

SHAW,  J.  This  action  was  brought  to  re- 
cover from  defendants  $450,  alleged  to  be 
due  under  the  terms  of  a  written  lease  as 
rental  for  certain  real  estate.  Defendants 
answered,  admitting  default  In  the  payment 
of  rent  as  alleged ;  but  In  defense  of  the  ac- 
tion they  set  up  a  counterclaim  in  the  sum 
of  $374,  paying  plaintiff  the  difference  be- 
tween the  $4B0  sued  for  and  the  amount  of 
the  alleged  counterclaim.  The  question  in- 
volved at  the  trial  was  the  right  of  defend- 
ants to  recover  npon  the  counterclaim.  Judg- 
ment went  for  defendants,  from  which,  and 
an  order  denying  his  motion  for  a  new  trial, 
plaintiff  appeals. 

The  counterclaim  grows  out  of  the  follow- 
ing fitcts :  On  January  22, 1902,  plaintiff  ex- 
ecuted to  defendants  Stimson  and  Fleming  a 
lease  of  a  parcel  of  land  in  the  city  of  Los 
Angeles  for  a  term  of  ten  years.  The  lessees 
erected  buildings  and  made  Improvements  up- 
on the  property,  and  thereafter,  without  as- 
signing the  lease,  sublet  the  same  to  defend- 
ant Oro  Grande  Lime  ft  Stone  Company,  of 
the  capital  stock  of  which  Stimson  and  Flem- 
ing were  the  sole  owners,  to  which  they  sold 
the  buildings.  The  lease  contained  a  provi- 
sion as  follows :  ■  "The  lessees  shall  have  the 
right,  upon  the  termination  of  this  lease,  to 
remove  all  buildings  and  Improvements  plac- 
ed by  them  upon  the  said  premises,  unless 
they  shall  forfeit  their  right  to  remove  the 
same,  as  hereinafter  provided."  On  Decem- 
ber 12,  1905,  the  dty  of  Los  Angeles  com- 
menced proceedings  to  condemn  a  portion  of 


the  property  described  in  tbe  lease.  While 
the  lime  company  was  not  made  a  party  to 
this  proceeding,  its  sole  owners,  Stimson  and 
Fleming,  were  parties  and  represented  by  at- 
torneys at  the  hearing  before  tbe  referees. 
Moreover,  an  award  made  as  to  the  leasehold 
Interest  was  received  and  receipted  for  1^ 
the  lime  company,  so  the  fact  that  it  was 
not  formally  made  a  party,  so  far  as  this  ac- 
tion Is  concerned,  is  unimportant  On  Jan- 
uary 10,  1908,  the  referees  filed  their  report 
and  finding,  whereby  it  was  made  to  appear 
that  plalndff  was  the  owner  of  tbe  land,  and 
that  Stimson  and  Fleming  had  a  leasehold 
interest  therein,  as  shown  by  tbe  lease  here- 
inbefore referred  to.  They  further  found 
that  the  value  of  the  parcel  of  land  sought 
to  be  condemned  was  $8,236,  that  the  value  of 
tbe  Improvements  thereon  was  $374,  and  that 
the  damage  to  the  portion  of  tbe  property 
not  condemned  was  $794,  making  a  total  of 
$9,404.  Of  this  sum  $8,404  was  awarded  to 
plaintiff,  as  owner  of  the  land,  and  $1,000 
was  awarded  to  Stimson  and  Fleming,  as 
"owners  and  holders  of  a  leasehold  interest" 
therein.  At  the  hearing  of  this  report  an  in- 
terlocutory decree  was  duly  entered  in  ac- 
cordance therewith,  from  which  no  appeal 
was  taken,  and  final  Judgment  followed. 

We  must  presume  that  In  this  final  decree 
the  rights  of  all  parties  interested  In  the 
property  condemned,  whether  as  owners  or 
lessees  were  fully  and  correctly  determined, 
and  the  value  of  each  particular  interest  fix- 
ed, and  award  thereof  made  to  the  owner. 
The  Interest  of  defendants  was  a  leasehold, 
the  value  of  which  was  fixed  at  $1,000.  la 
arriving  at  this  value,  the  referees  had  access 
to  and  presumably  considered  the  lease, 
which  showed  defendants'  right  to  the  build- 
ings, for  the  purpose  of  ascertaining  the  val- 
ue of  defendants'  Interest  thereunder.  This 
Interest  consisted,  among  other  things,  of  the 
unexpired  term  of  lease,  together  with  the 
right  at  the  expiration  thereof  to  remove  the 
buildings.  The  $1,000  awarded  covered  the 
value  of  the  right  to  remove  the  buildings  as 
fully  as  it  covered  the  unexpired  term  of 
the  lease,  and  hence  respondents  might  with 
equal  propriety  cdalm  that  the  latter  Item  of 
value  was  not  Included  In  the  leasehold  Inter- 
est, for  which  the  $1,0(X)  was  awarded,  as  to 
insist  that  the  right  to  remove  the  buildings 
was  not  so  included.  Both  arose  under  the 
provisions  of  the  lease,  without  which  neither 
right  could  be  asserted,  and  each  constituted 
a  part  of  the  leasehold  going  to  make  up  tbe 
Interest  In  the  property,  for  all  of  which  In- 
terests defendants  were  awarded  the  said 
sum  of  $1,000.  It  foUows  that  the  defend- 
ants were  not  entitled  to  the  counterclaim. 

The  Judgment  and  order  are  reversed. 

We  concur:    CONREY,  P.  J.;  JAMES,  J. 


•For  other  cases  see  same  topic  and  lectlon  NUMBER  in  Dec.  Dig.  A  Am.  Dig-  Key-No.  Series  A  Rsp'r  Inluu 
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DIAMOND  T.  FAY.     (Ov,   1326.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Dec  24,  1913.) 

1.  EviDSRCE  (I  388*)— PaboI/— Tebms  ov  Bbo- 
kxb'b  Contract. 

Where  the  contract  to  pay  a  broker  com- 
missions for  procuring  a  lessee  was  not  am- 
bigaoos  or  uncertain,  and  defendant  made  no 
claim  of  excusable  mistake,  it  was  error  to 
admit  testimony  that  plaintiff's  right  to  com- 
missions was  to  accrue  only  in  case  a  lease 
was  made  and  that  such  commissions  were  to 
be  paid  out  of  the  first  money  received  from 
the  lessee;  the  effect  of  such  testimony  being 
to  vary  the  plain  and  unambiguous  terms  of  a 
written  contract. 

[E^.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1766-1771;   Dec.  Dig.  i  3»&*1 

2.  Bbokxbs  ({  64*)— Right  to  Ooiaasmon— 
Pbocttbbment  or  Tenant. 

For  a  real  estate  broker  to  be  entitled  to 
a  commission  for  procuring  a  tenant,  it  is  es- 
sential that  he  present  a  satisfactory  person 
who  is  ready,  able,  and  willing  to  enter  into 
the  lease  proposed  by  the  owner  and  that  the 
business  to  be  conducted  in  the  leased  premises 
be  legitimate  and  lawful. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  {f  75-81;    Dec.  Dig.  |  S4.*] 

8.  Bbokbbs  (I  49*)— Right  to  Couuission— 

Pbocxtbuosnt  of  Tenant. 

An  owner  does  not  become  liable  for  com- 
missions to  a  broker  whom  he  has  employed  to 
•ecu  re  a  tenant,  though  he  refuses  to  lease  his 
property  to  a  person  procured  by  the  broker 
and  ready,  able,  and  willing,  in  a  strictly  com- 
mercial sense,  to  enter  into  the  lease  proposed, 
where  the  owner's  reasons  for  the  refusal  are 
of  a  substantial  kind  and  such  as  may  properly 
be  intended  to  be  a  part  of  the  consideration 
of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  7fr-72;    Dec  Dig.  i  49.*] 

4.  Afpeal  and  Ebbob  ((  1010*)— Jooouknx— 

Etidbncb. 

A  judgment  will  not  be  disturbed  on  appeal 
wbere  the  trial  court's  findings  are  supported 
by  any  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.   Cent.  Dig.   U  3979-3982,  4024;     Dec. 

Dig.  i  lom*] 

e.  Bbokxbs  (|  86*)— Action  tor  CoioassioN 

— SumciKNGY  OF  Evidence. 

Evidence,  in  a  broker's  action  for  commis- 
sion for  procuring  a  tenant,  held  to  sustain  a 
finding  that  plaintiff  did  not  produce  a  proposed 
tenant  who  was  ready,  willing,  and  able  to 
lease  on  the  terms  proposed. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent.  Dig.  {|  116-120 ;    Dec  Dig.  8  86.*] 
C.  Appeal   and    Erbob    (§§    1050,    1071*)    — 

HABlOiXSa  Ebbob. 

In   a   broker's   action  for  commission    for 

Erocuring  a  tenant,  errors  in  that  some  of  the 
ndings  were  inconsistent,  and  that  parol  evi- 
dence was  admitted  to  vary  the  terms  of  the 
employment  contract,  were  harmless,  where  the 
court's  finding,  made  independent  of  such  er- 
rors, that  plaintiff  had  not  procured  a  tenant 
ready,  wilUng,  and  able  to  lease  upon  the  terms 
prop<Med,  was  sustained  by  the  evidence. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  1068,  1069,  4153-4157, 
4166.  4234-4239;   Dec  Dig.  §S  1050,  1071.*] 

Appeal  firom  Superior  Court,  Los  Angeles 
Connty;  Franklin  J.  Cole,  Judge. 

Action  by  C.  Herbert  Diamond  against  F. 


E.    Fay.      From   Judgment   for   defendant, 
plaintiff  appeals.    Affirmed. 

H.  T.  Morrow,  of  Los  Angeles,  for  appel- 
lant Trlppet,  Chapman  ft  Blby,  of  Los  Ange- 
les, and  Imdan  Clarice,  of  PortersvlIIe,  for 
respondent. 

JAMES,  J.  Defendant  was  the  owner  of  a 
lot  of  land  on  one  of  the  principal  streets  of 
tbe  city  of  Los  Angeles  which  he  desired 
to  sell  or  lease.  Plaintiff,  who  is  a  real  es- 
tate broker,  was  authorized  In  writing  by  de- 
fendant to  find  a  purchaser  for  the  property, 
or  a  tenant  who  would  lease  It  for  five  or  ten 
years.  The  written  authorization  which  was 
signed  by  the  defendant  contained  the  fol- 
lowing condition:  "And  It  Is  agreed,  that  In 
case  he  shall  secoie  a  purchaser  or  tenant 
for  said  property  I  agree  to  pay  him  the  reg- 
ular brokerage  or  commission  for  selling,  1.  e., 
a  sum  equal  to  5%  on  the  first  $1,000,  and 
2%%  on  the  remainder  of  the  purchase  price 
accepted  by  me,  provided  that  no  commission 
shall  be  less  than  $100,  said  commission  to 
be  paid  out  of  the  first  money  received.  In 
case  of  a  lease,  will  pay  the  commission  on 
nsnal  basis." 

Plaintiff  In  his  complaint  alleged  that  pur- 
suant to  the  authority  ao  given  he  found  a 
person  who  was  ready,  able,  and  willing  to 
rent  and  lease  the  property  of  defendant  for 
a  term  of  ten  years  at  the  required  monthly 
rental,  and  that  defendant  had  refused  to 
enter  Into  any  lease.  The  prayer  of  the  com- 
plaint was  for  an  amount  of  money  which 
was  alleged  to  be  the  customary  and  usual 
commission  allowed  to  brokers,  and  the  rea- 
sonable value  of  the  services  expended  In 
that  behalf.  In  his  amended  answer  defend- 
ant admitted  tbe  execution  of  the  contract 
set  out  In  plaintiff's  complaint,  and  then  alleg- 
ed that  the  contract  did  not  cleariy  set  forth 
tbe  true  terms  of  the  agreement  In  that  it  had 
been  agreed  that  the  compensation  of  plain- 
tiff would  be  earned  only  when  he  had  secur- 
ed a  person  satisfactory  to  defendant  who 
would  lease  the  property  for  ten  years,  and 
that  compensation  was  only  to  be  paid  In 
case  a  lease  was  actually  made,  and  then  It 
was  to  be  taken  out  of  the  first  money  recdv- 
ed  on  such  account  It  was  further  alleged 
that  plaintiff  did  introduce  to  defendant  a 
prospective  tenant  and  that  the  defendant, 
desiring  to  be  Informed  and  satisfied  of 
the  ability  of  this  person  to  pay  the  rent 
as  contemplated,  requested  the  latter  to 
furnish  a  statement  In  writing  showing 
what  his  financial  ability  was,  which  writing 
was  promised  to  be  produced;  that  It  had 
never  been  furnished  to  the  defendant;  and 
that  through  no  fault  of  his  he  did  not  make 
a  lease  of  the  property.  The  amended  an- 
swer also  contained  a  denial  that  plaintiff 
ever  produced  a  proposed  tenant  who  was 
ready,  able,  and  willing  to  lease  tbe  property 
on  the  terms  proposed.    The  action  was  tried 
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before  tbe  court  sitting  withont  a  Jnty,  and 
findings  and  Judgment  followed  In  favor  of 
defendant.  The  appeal  Is  taken  from  that 
Judgment  and  Is  presented  on  the  Judgment 
roll  and  a  bill  of  exceptions. 

[1]  The  trial  Judge  by  bis  findings  deter- 
mined the  contract  of  employment  of  the 
plaintiff  to  bave  been  made  In  the  terms  set 
out  in  the  amended  answer.  It  may  be 
here  stated  that  all  of  tbe  testimony  which 
was  admitted  tending  to  show  the  agreement 
to  have  been  that  plaintiff's  right  to  commis- 
sions was  to  accrue  only  in  case  a  lease  of 
tbe  property  was  made  by  defendant,  and 
then  that  such  commissions  were  to  be  paid 
out  of  the  first  money  received  from  tbe  les- 
see, was  Improperly  received  as  being  clearly 
an  attempt  to  vary  tbe  plain  and  unambigu- 
ous terms  of  tbe  written  contract  Tbe 
phraseology  of  tbe  written  authorization  giv- 
en by  defendant  to  plaintltr  to  lease  tbe 
property  contained  no  suggestion  of  any  such 
conditions,  and  there  seems  to  be  no  room 
for  the  claim  that  the  language  used  was  am- 
biguous, indefinite,  or  uncertain  In  any  of 
the  particulars  referred  to.  Defendant  made 
no  claim  of  excusable  mistake  and  presented 
no  facts  to  substantiate  any  such  contention. 
He  testified  that  he  had  had  long  years  of 
business  experience  and  that  he  read  the 
contract  over  carefully  before  he  signed  it. 

[2]  Tbe  engagement  of  a  real  estate  broker 
who  proposes  to  secure  a  tenant  for  an  owner 
of  real  prox>erty  is  that  he  will  present  a 
satisfactory  person  who  is  ready,  able,  and 
willing  to  enter  into  such  a  lease  as  Is  pro- 
posed to  be  made  by  the  owner.  The  business 
to  be  conducted  In  tbe  leased  premises  must 
also  be  legitimate  and  lawful. 

[3]  It  has  been  held  that  the  requirement 
as  to  tbe  agent's  obligation  In  tbe  matter  of 
a  lease  is  not  different  from  that  assumed 
where  the  purpose  of  tbe  agency  is  to  pro- 
cure a  purchaser  instead  of  a  tenant  Tanen- 
baum  V.  Boehm  et  al.,  202  N.  T.  293,  95  N. 
E.  708.  There  Is  some  ground  to  doubt  tbe 
legal  correctness  of  this  holding,  however, 
as  there  are  reasons  why  a  landlord  might 
with  propriety  refuse  to  enter  into  an  en- 
gagement to  lease  his  property  to  an  individ- 
ual, notwithstanding  that  such  individual  in 
a  strictly  commercial  sense  might  be  ready, 
able,  and  willing  to  enter  Into  a  lease  of  the 
kind  designed  to  be  executed.  The  reputation 
of  the  person  might  be  such  as  to  entitle 
the  landlord  to  urge  as  a  substantial  reason 
that  the  proposed  tenant  was  not  satisfactory 
to  him.  Other  conditions  than  that  Imagin- 
ed for  the  purpose  of  illustration  might  be 
presented  which  would  give  to  tbe  landlord 
the  option  to  refuse  to  contract  with  the  per- 
son produced  by  the  broker.  Such  reasons 
are  sufildent,  If  of  a  substantial  kind  and 
such  as  may  properly  be  deemed  to  be  a  part 
of  the  consideration  for  which  tbe  landlord 
lets  bis  property ;  they  must  amount  to  some- 
thing more  than  tbe  satisfaction  of  mere 


notion  or  caprice.  MuUally  v.  Greenwood  et 
al.,  127  Mo.  138,  29  8.  W.  1001,  48  Am.  SL 
Rep.  613.  However,  as  the  case  ia  presented 
on  the  evidence  shown  in  the  record,  it  does 
not  become  necessary  to  apply  any  but  tbe 
standard  rule  affecting  the  matter  as  to  when 
an  agent  employed  to  sell  real  property  may 
be  said  to  have  earned  bis  commission. 

[4,  S]  As  prefacing  tbe  consideration  of  the 
evidence,  it  is  well  to  suggest  the  familiar  mle 
which  requires  that  If  &uy  evidence  is  shown 
in  the  record  which  will  support  the  findings 
of  the  trial  court,  tbe  Judgment  must  be  up- 
held. In  this  case,  by  tbe  testimony  of  tbe 
defendant  it  is  made  to  appear  that  the  pro- 
posed tenant  did  not  produce  sattsfactory 
evidence  of  his  ability  to  respond  to  the  obli- 
gations of  tbe  long-time  lease  which  he  pro- 
posed to  make  with  tbe  defendant  Defend- 
ant testified  that  be  was  referred  to  two  per- 
sons by  the  proposed  tenant  neither  of  whom 
gave  blm  any  assurance  that  the  proposed 
tenant  would  be  able  to  fulfill  all  of  the  ob- 
ligations of  the  lease  contract ;  these  persons 
vouched  for  the  Integrity  of.  tbe  man,  and 
one  of  them  said  that  he  might  be  Inclined  to 
"overreach  himself."  Defendant  testifled 
further  that  be  requested  a  written  state- 
ment to  be  made  by  the  applicant  for  the 
lease,  showing  his  financial  worth,  but  tliat 
this  statement  was  not  forthcoming.  He 
testified  that  plaintiff  bad  made  an  oral 
statement  that  his  client  was  worth  $20,000 
or  925,000.  He  testifled:  "I  didn't  moke  a 
lease  to  Mr.  Krelter  because  I  never  had  a 
statement  from  Mr.  Krelter  in  regard  to  his 
financial  ability  which  satisfied  me.  I  asked 
him  for  a  written  statement  of  his  assets  and 
liabilitlea,  and  twice  he  started  to  do  it  and 
was  interrupted  by  Mr.  Diamond  and  did  not 
finish  it  I  handed  him  a  paper  In  my  office 
to  write  out  a  statement  of  his  finandal  abil- 
ity, and,  as  I  supposed  he  started  to  do  it; 
Just  at  that  time  Mr.  Diamond  called  him 
away  and  when  be  returned  they  were  talk- 
ing about  something  else  and  be  didn't  flnisb 
it  •  •  •  The  fact  that  I  had  a  tenant 
in  there  who  refused  to  vacate  without  a 
bonus  was  one  of  the  reasons  why  I  did  not 
lease  to  Mr.  Krelter.  That  was  not  the 
whole  reason.  I  was  never  satisfied  with  Mr. 
Kreiter's  ability  and  standing  and  integrity. 
I  didn't  have  facts  enough  to  base  an  opinion 
uiwn  Mr.  JCrelter's  financial  ability.  I  h«d 
gone  to  Mr.  Thomas  with  Mr.  Krelter,  and 
that  was  not  assuring  of  Mr.  Kreiter's  finan- 
cial ability  to  carry  out  such  an  agreement 
as  he  proposed  to  enter  Into;  neither  was 
the  statement  of  the  man  at  the  bank."  The 
foregoing  quotation  from  the  defendant's  tes- 
timony, which  is  but  a  small  part  of  that 
given  by  him,  Is  sufficient  to  afford  a  basis 
for  the  finding  of  the  court  wherein  all  of  the 
allegations  of  paragraph  1  of  the  amended 
answer  of  defendant  are  determined  to  be 
true.  Leaving  out  of  consideration  the  alle- 
gations as  to  the  imperfection  of  the  contract 
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as  therein  made,  sufficient  was  alleged,  as 
before  noted,  to  present  tbe  issue  as  to 
whether  the  proposed  tenant  gave  satisfac- 
tory evidence  of  hla  ability  to  carry  out  the 
terms  of  tbe  proposed  lease  contract. 

[•]  While  a  part  of  the  findings  relating  to 
tbe  making  of  the  contract  Justifies  the  criti- 
cism that  it  presents  an  inconsistency  as  to 
the  facts,  and  It  is  quite  clear  that  tbe  court 
committed  error  in  allowing  testimony  to  be 
Introduced  to  vary  the  plain  Import  of  cer- 
tain terms  of  the  contract,  nevertheless,  In 
view  of  the  fact  that  tbe  finding  upon  a  ma- 
terial matter  as  to  the  performance  made  by 
plaintiff  under  tbe  contract  is  sustained  by 
tbe  evidence,  tbe  errors  adverted  to  become 
immaterial  and  nonpreludlciaL 

Tbe  Judgment  is  afllrmed. 

We  concur:  CONREY,  P.  J.;  SHAW,  3. 


MESMBR  V.  BOARD  OF  PUBLIC  SERV- 
ICE COM'RS  OF  CITY  OF  LOS 
ANGELES  et  al.    (Civ.  1421.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.     Dec.    26,    1913.      Rehearing  De- 
nied by  Supreme  Court  Feb.  24,  1014.) 

1.  Constitution  At   Law    (|    6S*)— Leoi8i.a- 
TivE  PowEB— Delegation. 

Freeholders'  charter  of  city  of  Lob  Angeles, 
adopted  in  1903.  as  amended  in  1911,  giving  to 
a  commission  therein  created  the  control  and 
management  of  the  waterworks,  though  required 
to  be  approved  by  tbe  Legislature,  was  not  an 
enactment  of  the  Legislature  witbm  Const  art. 
11,  §  13,  prohibiting  the  Legislature  from  dele- 
gating to  any  commission,  etc.,  any  power  to 
make,  control,  etc.,  or  in  any  way  interfere 
with  any  city,  town,  or  municipal  improvement, 
money,  property,  or  effects,  since,  though  the 
Legislature  must  approve  tbe  charter,  the  ap- 
proval is  by  resolution,  and  not  b^  bill;  and 
hence  the  Legislature  did  not  exercise  lawmak- 
ing power  in  approving  such  charter. 

[Ed.  Note. — For  other  coses,  see  Constitution- 
al Law,  Cent  Dig.  §{  108-114;  Dec.  Dig.  i 
63.*] 

2.  MUNICIPAI.    COEPOBATIONS    (J    205*)— POW- 

KBS  OF  Wateb  Commission. 

Under  Freeholders'  charter  of  city  of  Los 
Angeles,  adopted  in  1903,  as  amended  in  1911, 
creating  a  public  service  commission  and  giving 
it  control  over  the  water  department,  the  com- 
mission had  power  to  purchase  ground  and  erect 
an  administrative  building  for  the  uses  of  the 
department. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  557-561 ;  Dec.  Dig. 
i  205.*] 

3.  Municipal  Cobfobations  ({  864*)— Pow- 
EB  TO  Incub  Indebtedness. 

Const,  art.  11,  §  18,  prohibiting  any  city 
from  incurring  any  indebtedness  exceeding  in 
any  one  year  the  income  and  revenue  provided 
in  such  year  without  a  favorable  vote  of  elec- 
tors, is  not  aiiplicable  to  a  board  of  commis- 
sioners exercising  functions  under  the  charter 
of  a  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  1828-1835;  Dec. 
Dig.  f  864.»] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Walter  Bordwell,  Judge. 


Action  by  Joseph  Mesmer  against  tbe  Board 
of  Public  Service  Commissioners  of  tbe  City 
of  Los  Angeles  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

H.  S.  McCallnm  and  Hutton  &  Williams, 
all  of  Los  Angeles,  for  appellant  Albert  Lee 
Stephens  and  George  E.  Cryer,  both  of  Los 
Angeles,  for  respondents. 

JAMES,  J.  A  demurrer  interposed  to  the 
amended  complaint  of  plaintiff  was  sustain- 
ed, and  this  appeal  was  taken  from  the  Judg- 
ment of  dismissal  which  followed. 

By  tbe  provisions  of  a  freeholders'  charter 
of  the  dty  of  Los  Angeles,  adopted  in  1903, 
there  was  created  a  water  department,  which 
was  provided  to  be  placed  under  the  control 
of  a  board  consisting  of  five  members.  In 
March,  1911,  an  amendment  to  the  charter 
was  regularly  adopted,  by  which  amendment 
a  department  of  pubUc  service  was  provided 
for,  which  departmoit,  in  addition  to  being 
given  charge  of  tbe  water  service.  Was  given 
control  and  management  also  of  such  electric 
works  and  electric  systems  as  might  there- 
after be  acquired.  Tbe  board  of  public  serv- 
ice commissioners  created  under  the  latter 
amendment  became  the  successors  of  the 
board  of  water  commissioners  first  referred 
to.  Plaintiff's  complaint  set  out  that  the 
last-named  board,  on  tbe  8tb  day  of  Novem- 
ber, 1909,  for  tbe  purpose  of  acquiring  prop- 
erty upon  which  to  erect  a  building  for  the 
uses  of  Its  department,  contracted  to  pur- 
chase a  lot  in  the  city  of  Los  Angeles  for 
tbe  sum  of  $195,000,  payable  $6,000  in  cash, 
the  balance  to  be  represented  by  two  mort- 
gages, one  for  tbe  sum  of  $70,000  and  one  for 
tbe  sum  of  $120,000.  It  was  further  set  out 
tbat  out  of  the  income  and  revenue  arising 
from  tbe  water  department,  at  the  time  of 
bringing  the  action,  a  total  of  $116,000,  be- 
sides certain  installments  of  interest,  bad 
been  paid  on  account  of  tbe  purchase  price 
of  tbe  lot,  and  that  excavation  had  been 
made  thereon  to  accommodate  a  foundation 
for  tbe  proposed  building.  Further,  that  the 
moneys  contracted  so  to  be  paid  exceeded 
tbe  Income  and  revenues  of  the  water  de- 
partment for  the  year  mentioned,  and  that 
the  board  threatened  to  execute  a  contract 
which  would  provide  for  tbe  erection  and 
completion  of  the  proposed  building.  An  in- 
junction was  prayed  for,  that  defendants  be 
enjoined  from  making  any  further  payments 
on  account  of  the  purchase  price  of  the  lot, 
and  from  entering  into  a  contract  for  the 
erection  of  tbe  building. 

[1]  It  is  appellant's  contention  that  the 
charter  provisions  which  gave  to  the  board 
of  water  commissioners  and  its  successor, 
tbe  board  of  public  service  commissioners, 
control  of  the  revenues  derived  from  tbe  sale 
of  water  are  unconstitutional  as  violative  of 
section   13,  article  11,  of  the  Constitution, 
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which  provides  as  follows:  "The  Legislature 
shall  not  delegate  to  any  special  commission, 
private  corporation,  company,  association,  or 
Individual,  any  power  to  make,  control,  ap- 
propriate, supervise,  or  In  any  way  Interfere 
with  any  county,  city,  town,  or  municipal 
Improvement,  money,  property,  or  effects, 
whether  held  In  trust  or  otherwise,  or  to 
levy  taxes  or  assessments,  or  perform  any 
municipal  functions  whatever."  The  provi- 
sions of  this  section  are  restrictive  of  the 
general  lawmaking  power  of  the  Legislature. 
If  It  could  be  said  that  a  freeholders'  char- 
ter, adopted  by  a  vote  of  the  people  of  a  dty 
under  the  express  sanction  of  the  Constitu- 
tion, is  to  be  viewed  as  an  enactment  of  the 
Legislature,  then  there  might  be  force  in  the 
point  made.  As  a  test  of  that  matter  it  may 
be  here  inquired:  What  power  has  the  Leg- 
islature to  mold  or  change  a  freeholders' 
charter  when  such  an  instrument  is  before 
it  for  consideration?  The  answer  is  that  it 
has  no  such  power.  It  is  required  that  a 
freeholders'  charter,  to  become  effective,  must 
be  approved  by  the  Legislature;  this  approv- 
al is  made  by  resolution  and  not  by  bill.  It 
has  been  held  that  the  Legislature  does  not 
exercise  lawmaking  power  when  it  approves 
such  charters.  People  v.  Toal,  85  Gal.  33», 
24  Pec.  603;  People  v.  Gunn,  85  Cal.  238,  24 
Paa  718. 

In  Ex  i)arte  Sparks,  120  Cal.  385,  52  Pac. 
715,  Justice  Temple,  in  the  main  opinion,  de- 
clared that,  because  amendments  to  the  Con- 
stitution, adopted  subsequent  to  the  render- 
ing of  the  decisions  in  People  v.  Gnnn  and 
People  T.  Toal,  provided  that  when  the  ap- 
proval of  the  Legislature  is  given  to  a  free- 
holders' charter,  it  "may  be  by  concurrent 
resolution,"  the  force  of  the  conclusions  an- 
nounced in  the  cases  cited  was  weakened, 
and  that'  the  question  as  to  whether  the  Leg- 
islature when  so  acting  exercised  lawmaking 
power  should  be  considered  an  open  one. 
This  view  was  concurred  in  by  only  one  oth- 
er justice  of  the  court,  the  two  remaining 
justices  who  concurred  in  the  Judgment  re- 
fusing to  agree  to  that  declaration.  If  the 
decisions  in  the  Ounn  and  Toal  Cases  cor- 
rectly declared  the  law  under  a  constitution- 
al provision  which  required  the  Legislature 
to  approve  or  reject  a  freeholders'  charter 
without  power  of  amendment,  and  which 
did  not  provide  bow  that  ai^roval  should  be 
manifested,  whether  by  biU  or  resolution,  it 
is  indeed  diflBcult  to  perceive  any  reason  why 
the  effect  of  these  decisions  is  Impaired  in 
the  least  by  subsequently  adopted  constitu- 
tional amendments  which  contain  the  ex- 
press declaration  that  the  approval  may  be 
by  concurrent  resolution.  It  would  seem 
that  approval  by  bill,  which  is  the  method 
prescribed  for  the  enactment  of  laws  in  this 
state  (Cal.  Const,  art.  4,  §  15),  would  be  in- 
appropriate under  either  provisions  of  the 
Constitution.  A  bill  is  ordinarily  subject  to 
amendment  as  It  passes  through  the  two  leg- 


islative houses,  but  the  Leglslataie  possesses 
no  power  to  change  or  modify  a  charter 
adopted  by  the  people  of  a  munidpality. 
The  electors  through  their  board  of  freehold- 
ers determine  upon  the  provisions  of  the  law 
under  which  they  pn^iose  to  be  governed; 
the  Legislature  merely  assents,  when  its  ap- 
proval is  given,  that  the  municipality  may 
be  so  governed.  "The  legislative  power  we 
understand  to  be  the  authority,  under  the 
Constitution,  to  make  laws,  and  to  alter  and 
repeal  them."  Cooley  on  Constitutional  lim- 
itations (7th  Ed.)  p.  181.  In  the  case  of 
State  ex  rel.  Wineman  v.  Dahl,  6  N.  D.  81, 
68  N.  W.  418,  34  L.  B.  A.  97,  it  is  said,  refer- 
ring to  a  Joint  resolution  of  the  Legislature: 
"The  Joint  resolution  has  no  title.  Its  en- 
acting clause  is  not  couched  in  the  language 
prescribed  by  the  Constitution  to  be  employ- 
ed in  the  enactment  of  ordinary  laws;  nor 
was  it  ever  submitted  to  the  Governor  for 
approval.  Whenever  it  is  necessary  that  the 
expression  of  sovereign  will  should  take  the 
form  of  ordinary  legislation,  these  require- 
ments must  be  strictly  observed.  •  •  • 
Under  many  state  Constitutions  containlDg 
provisions  with  regard  to  the  enactment  of 
statutes  similar  to  those  found  in  the  organ- 
ic law  of  this  state,  it  has  been,  and  la,  cus- 
tomary to  express  by  Joint  resolution  the  will 
of  the  Legislature  on  matters  not  falling 
within  the  category  of  ordinary  leglslaUon." 
These  citations  are  cumulative  to  the  point 
that  the  Legislature  does  not,  when  it  ap- 
proves by  resolution  a  municipal  charter,  ex- 
ercise lawmaking  power  in  the  sense  intend- 
ed to  be  expressed  in  the  prohibitory  clause 
of  the  Constitution  here  claimed  to  have  been 
violated.  Municipalities  are  given  the  power 
to  draft  charters  the  provisions  of  which,  in 
so  far  as  they  refer  to  municipal  affairs,  are 
superior  to  the  general  state  laws.  The  Leg- 
islature cannot  enact  any  law  which  will  re- 
peal or  change  such  charter  provisions.  This 
result  has  followed  an  amendment  to  the 
Constitution  adopted  in  1896,  before  which 
time  general  statutes  of  the  state  were  of  su- 
perior force. 

[2]  Appellant  insists,  however,  that  evoi 
though  the  charter  provisions  which  created 
the  board  of  water  commissioners  and  Its 
successor  violated  no  restrictive  clauses  of 
the  Constitution,  yet  that  the  language  used 
in  those  provisions  does  not  extend  the  pow- 
er of  the  commission  so  far  as  to  permit  It  to 
purchase  ground  and  erect  an  administiatlTe 
building  for  the  uses  of  its  department  The 
commission  having  charge  of  the  dty  wata 
department  as  created  by  tjie  charter,  con- 
stitutes an  agency  of  the  munidpal  govern- 
ment, but  one  possessed  of  Independent  fnne- 
tions;  it  is  a  legal  entity.  It  serves  as  the 
managing  and  directing  power  of  the  utility 
which  it  has  in  charge,  and  In  its  sphere  of 
action  is  free  from  Interference  by  the  legis- 
lative body.  It  possesses  the  power  and  th» 
sole  power  to  authorize  an  expenditure  of 
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money  derived  from  tbe  sale  of  water,  as  its 
discretioii  may  snggest,  including  the  power 
to  purchase  additional  lands  and  water  rights 
and  other  property  necessary  to  the  nmin- 
tenance  of  the  utility.  It  may  sue  and  be 
sned  alone  and  under  its  own  name.  Its  or- 
ganization and  powers  comport  with  the 
modem  Idea  of  a  commission  form  of  govern- 
ment where,  instead  of  lodging  all  adminis- 
trative authority  under  one  general  head, 
control  Is  divided,  and  separate  departments 
transact  with  greater  freedom  of  action  and 
more  extensive  authority  the  business  allotted 
to  them.  Under  such  a  system  the  common 
coondl  is  relieved  of  many  of  Its  responsibil- 
ities, and  likewise  is  shorn  of  much  of  its 
former  power,  and  becomes  more  especially  a 
distinctive  legislative  body.  Having  seen 
over  what  a  wide  range  the  power  of  the 
commission  extends,  it  can  better  be  deter- 
mined what  means  may  be  permitted  to  It 
through  which  to  perform  the  duties  assign- 
ed to  it.  It  Is  required  that  the  board  shall 
maintain  an  ofiBce  and  prescribe  office  hours 
for  the  convenience  of  the  public;  also  that 
it  shall  hold  regular  stated  meetings  once 
each  week.  It  is  nowhere  required  that  the 
dty  council  shall  provide  this  office  for  the 
board  of  commissioners,  nor  that  that  office 
shall  be  at  the  city  hall.  If  then,  as  is  deer, 
the  board  Is  authorized  to  maintain  Its  own 
office,  bow  can  it  be  said  that  such  an  office 
may  not  be  obtained  by  purchase  or  erected 
by  contract?  If  one  can  legally  be  purchas- 
ed or  erected,  what  is  there  In  the  charter 
provisions  which  limits  the  expenditure  of 
money  In  that  direction?  Certainly  no  Umlt 
can  be  set  to  that  power,  except  such  as  the 
discretion  of  the  board  reasonably  exercised 
may  dictate.  It  is  not  shown  by  any  allega- 
tion in  the  complaint  in  this  action  that  the 
commission  in  proceeding  to  purchase  ground 
and  arrange  for  the  construction  of  a  buUdlng 
was  chargeable  with  Improper  motives  or 
bad  faith,  and  there  It  would  seem  that  the 
discussion  upon  this  particular  contention 
must  end. 

[3]  Section  18  of  article  11  of  the  Consti- 
tution, which  forbids  a  city,  etc,  from  incur- 
ring any  Indebtedness  exceeding  In  any  one 
year  the  income  and  revenue  provided  in 
such  year  without  the  favorable  vote  of  two- 
thirds  of  the  electors,  is  not  applicable.  The 
prohibition  in  this  section  provided  does  not 
extend  to  a  board  of  commissioners  exercis- 
ing functions  under  the  charter  of  a  city, 
such  as  appears  here.  It  is  a  sufficient  an- 
swer to  this  contention  to  note  that  such  a 
board  is  not  named  or  described  in  the  sec- 
tion of  the  Constitution  which  is  invoked. 
See  In  re  Madera  Irrigation  Dist,  92  CaL 
296,  28  Pac.  272,  675,  14  h.  B.  A.  755,  27  Am. 
St  Rep.  106;  Robertson  v.  Board  of  Library 
Trustees,  136  Cal.  403,  69  Pac.  88.  Further- 
more, the  money  used  and  proposed  to  be 
used  in  the  purchase  of  the  lot  of  ground  and 


the  erection  of  the  building  was  not  to  be 
taken  from  the  ordinary  revenues  of  the  city, 
and  to  that  extent  it  may  be  said  that  the 
city's  credit  was  not  Involved  in  the  incur- 
ring of  the  Indebtedness. 

Appellant  presents  no  other  points  for  con- 
sideration; and,  from  the  conclusions  ex- 
prossed  as  to  the  propositions  discussed,  it 
follows  that  the  Judgment  appealed  from 
should  be  affirmed.    It  Is  so  ordered. 

We  concur:  CONBBY,  P.  X;   SHAW,  J. 


WILLIAMS  et  aL  v.  WHEBLER  et  al. 

(Qv.  1226.) 

(IMstrict  Court  of  Appeal,  First  District,  CaU- 

fomla.    Dec.  31,  1913.) 

1.  coluiqes    and    tjnivebsities    (8    9*)  — 
Health  Reguxations  by  Adthobity— Va- 

UDITT.  • 

Const  art  9,  i  9,  provides  that  the  Uni- 
versity of  California  shall  constitute  a  public 
trust,  and  its  organization  and  government 
shall  be  perpetually  continued  in  the  form  and 
character  prescribed  by  the  organic  act  creat- 
ing same,  passed  March  23,  1868,  subject  only 
to  Bucb  legislative  control  as  may  be  neces- 
sary to  Insure  compliance  with  the  terms  of 
its  endowments  and  the  proper  investment  of 
its  funds.  The  act  creating  the  university  (St 
1867-68,  p.  248)  established  the  university  un- 
der the  control  of  the  regents  thereof,  gave 
them  the  general  government  and  superintend- 
ence of  the  institution,  with  power  to  prescribe 
rules  for  its  government  and  fix  the  qaalifica- 
tions  for  the  admission  of  students,  and  fur- 
ther provided  that  any  resident  of  the  state  of 
a  certain  age  should  have  the  right  to  enter  the 
University  as  a  student  on  such  terms  as  the 
board  of  regents  may  prescribe.  Held,  that  in 
the  absence  of  a  general  law,  lawfully  limiting 
the  exerdse  of  such  power,  the  board  of  re- 
gents could  make  and  enforce  a  rule  requiring 
all  the  students  entering  the  school  to  be  vac- 
dnated. 

[Ed.  Note. — For  other  cases,  see  Colleges  and 
Universities,  Cent  Dig.  Sl  23-28;  Dec  Dig. 
i  9.»] 

2.  Health  (§  20*)— Police  Powma— Health 
Reottlationb. 

The  Legislature  is  vested  with  ultimate 
control  in  the  exerdse  of  the  general  police 
powers  of  the  state,  induding  the  subject  of 
the  general  health,  and  hence  it  has  power 
to  pass  general  laws  in  the  nature  of  health 
regulations,  relating  to  the  vaccination  of  stu- 
dents entering  state  educational  institutions. 

[Ed.  Note.— For  other  cases,  see  Health, 
Cent  Dig.  §  24 ;   Dec.  Dig.  $  20.T 

3.  C0LI.EQE8  AND  Universities  (J  9*) — Stu- 
dents—Health Beottlations. 

Act  of  1889  (St  1889,  p.  32)  is  entitled 
"An  act  to  encourage  and  provide  for  a  gener- 
al vaccination  in  the  state  of  California/'  and 
St.  1911,  p.  295,  is  entitled  "An  act  to  en- 
courage and  provide  for  a  general  vaccination 
for  all  public  and  private  schools  in  California," 
and  provides  that  within  five  days  after  any 
person  is  enrolled  in  any  schoo^  college,  or 
other  educational  institution,  he  shall  file  with 
the  authorities  thereof  a  certificate,  showing 
that  he  has  been  snccessfolly  vacdnated  with- 
in seven  years,  or  a  statement  signed  by  his 
parent  or  guardian  or  himself,  if  of  age,  stating 
that  such  parent,  etc.,  is  consdentiously  oppos- 
ed to  vaccination  and  will  not  consent  to  the 
vaccination  of  the  pupil,  or  the  certificate  of  a 
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physician  stating  that  the  physical  condition  of 
such  person  is  such  that  vaccination  would  se- 
riously endanger  his  henlth,  and  the  act  ex- 
cludes from  the  institution  all  persons  failing 
to  comply  with  the  statute.  Held,  in  view  of 
the  declared  policy  of  the  state  requiring  vac- 
cination as  the  best  means  of  preventing  con- 
tagious disease,  that  the  provision  of  the  act 
of  1911,  exempting  persons  from  the  opera- 
tion of  the  statute  who  were  consdentioualy 
opposed  to  vaccination,  is  not  a  health  regula- 
tion so  as  to  be  within  the  general  police  pow- 
ers, and  hence  would  not  nullify  a  regulation  of 
the  boards  of  regents  of  the  state  university 
requiring  all  students  to  be  vaccinated. 

[Ed.  Note. — For  other  cases,  see  Colleges  and 
Universities,  Cent   Dig.  {{  23-28;    Dec.   Dig. 

Appeal  from  Superior  Court,  Alameda 
County;   William  H.  Waste,  Judge. 

Application  for  writ  of  mandate  by  Alan 
F.  Williams  and  others  against  Benjamin  Ide 
Wheeler  and  others.  From  a  Judgment  deny- 
ing the  application,  applicants  appeal.  Af- 
firmed. 

Samuels  &  Magnes,  of  Oakland  (Jacob  M. 
Blake,  of  San  Francisco,  of  counsel),  for  ap- 
pellants. Warren  Olney,  Jr.,  of  San  Francis- 
co (Jared  How,  of  San  Francisco,  of  counsel), 
for  respondents. 

RICHABDS,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  superior  court  of  the  county 
of  Alameda,  denying  the  application  of  the 
appellants  for  a  writ  of  mandate. 

The  facts  are  briefly  as  follows:  The 
plaintiff,  Alan  Frank  Williams,  a  young  man 
of  the  age  of  18  years,  applied  to  be  enrolled 
as  a  student  at  ttie  University  of  California. 
The  rules  of  the  board  of  regents  of  the  uni- 
versity require  that  every  person  in  attend- 
ance as  a  student,  or  applying  for  enrollment 
as  such  in  the  university,  shall  produce  evi- 
dence satisfactory  to  the  authorities  thereof 
that  he  has  been  successfully  vaccinated 
within  seven  years  prior  to  such  attendance 
or  application,  or  else  be  vaccinated.  The 
plaintltC  had  not  been  successfully  vaccinated 
within  such  period,  and  refused  to  be  vac- 
cinated, but  presented  to  the  authorities  in 
charge  of  the  university  a  statement  in  writ- 
ing, signed  by  his  parents,  stating  that  such 
parents  were  conscientiously  opposed  to  the 
practice  of  vaccination,  and  would  not  con- 
sent to  the  vaccination  of  said  plaintiff.  The 
authorities  of  the  university  still  refusing 
him  admission  as  a  student  therein,  the  plain- 
tiff, by  bis  guardian  ad  litem,  applied  to  the 
superior  court  for  a  writ  of  mandate  to  com- 
pel such  admission.  The  application  was 
beard  upon  stipulated  facts,  and  was  denied, 
whereupon  plaintiff  prosecutes  this  appeal. 

It  is  the  contention  of  the  appellant  that, 
having  met  the  requirements  of  the  general 
law  as  set  forth  In  the  Statutes  of  1911,  pre- 
scribing the  conditions  with  respect  to  vac- 
cination to  be  complied  with  for  admission 
as  a  student  to  tbe  educational  institutions  of 
the  state,  he  is  entitled  to  enrollment  in  the 
university.    Tbe  Act  of  1911  (Stats.  1911,  p. 


295)  provides  that  within  five  days  after  any 
child  or  person  shall  be  received,  enrolled,  en- 
tered, or  employed  In  any  school,  college,  uni- 
versity, academy  or  other  educational  insti- 
tution wittiin  the  state  of  California,  sncli 
child  or  person  shall  flle  with  those  In  author- 
ity over  such  Institution:  (a)  A  certificate 
showing  that  such  child  or  person  has  been 
successfully  vaccinated  within  seven  years 
prior  to  the  date  thereof;  or  (b)  a  statemeot 
In  writing  signed  by  Ills  or  her  parait,  or 
guardian  If  such  child  or  pwson  be  a  vaiaot, 
or  by  himself  In  other  cases,  stating  that  sach 
parent  or  guardian  or  person  is  conscien- 
tiously opposed  to  the  practice  of  vaocinatioii, 
and  wUl  not  consent  to  tbe  vaccination  of 
such  dilld  or  person ;  or  (c)  a  certificate  of  a 
duly  licensed  and  practicing  physician,  stat- 
ing that  the  physical  condition  of  such  child 
or  i>erson  is,  at  the  time,  such  that  vacdna- 
tion  would  seriously  endanger  tbe  life  or 
health  of  such  child  on  person.  The  act  far- 
ther provides  tliat  any  child  or  person  failing, 
neglecting,  or  refusing  to  file  either  the  cer- 
tificate showing  successful  vaccination  within 
the  prescribed  period,  or  the  statement  or  cer- 
tificate required  to  work  an  exemption  of 
tbe  child  from  the  requirement  of  racdna- 
tion,  sliall  be  excluded  from  admission  to  the 
institution  until  he  or  she  complies  with  the 
law. 

The  appellant,  having  presented  to  the  au- 
thorities in  cliarge  of  the  university  the  state- 
ment of  Ills  parents  in  proper  form,  to  the 
effect  that  they  were  conscientiously  opposed 
to  tbe  practice  of  vaccination  and  would  not 
consent  to  bis  vaccination.  Insists  that  he 
thereby,  being  otherwise  qualified,  became  en- 
titled to  admission  to  tbe  university,  and  is 
now  entitled  to  a  writ  of  mandate  to  com- 
pel bis  enrollment  as  a  student  therein. 

The  respondents  oppose  this  contention  of 
the  appellant  upon  several  grounds :  (1)  That 
tbe  board  of  regents  of  the  University  of  (3al- 
ifomia  have  been  invested  by  the  Constltn- 
tion  and  statutes  governing  its  foundation 
and  control  with  full  power  over  the  matter 
of  the  admission  of  students  to  the  univer- 
sity, and  with  exclusive  authority  to  make 
and  enforce  rules  for  its  government,  and  to 
prescribe  tbe  terms  upon  which  students  may 
exercise  the  right  to  enter  or  be  enrolled 
therein,  and  tbat  the  power  and  anthoritr 
with  which  tbe  regents  are  thus  invested  is 
Independent  of  legislative  action,  and  is  not 
subject  to  legislative  control;  that  in  the 
exercise  of  this  power  and  authority  the 
board  of  regents  have  adopted  a  rule  that  no 
person  shall  be  admitted  or  enrolled  as  a  stu- 
dent in  tbe  university  unless  he  shall  either 
produce  satisfactory  evidence  that  he  has 
been  successfully  vaccinated  within  the  pe- 
riod of  seven  years  next  preceding  his  appli- 
cation for  admission,  or  else  tbat  he  he  vac- 
cinated; (2)  that  tbe  act  of  1911,  in  so  fiir 
as  it  attempts  to  Interfere  with  tbe  power  and 
authority  with  which  the  regents  of  the  nn<- 
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verstty  are  thus  Invested,  or  with  the  rule 
ivhlch  they  have  adopted,  is  inoperative  as  to 
them,  for  the  reason  that  it  is  not  in  that 
respect  a  health  regulation ;  and  (3)  that  the 
act  of  1911,  in  that  it  undertakes  to  exempt 
those  persons  who  are  conscientiously  op- 
posed to  vaccination  from  the  other  require- 
ments of  the  act,  is  not  a  general  law,  and 
hence  Is  unconstitutional  and  void.  We  shall 
consider  these  several  contentions  in  the  or- 
der of  their  presentation. 

The  University  of  California  looks  for  its 
foundation  as  a  state  institution  to  the  act 
of  the  Legislature  of  March  23,  1868,  entitled 
"An  act  to  create  and  organize  the  University 
of  California."  Stats.  1867-68,  p.  248.  By 
the  provisions  of  this  act  the  university  was 
established  and  declared  to  be  under  the 
charge  and  control  of  a  board  of  directors,  to 
be  known  and  styled  the  "Regents  of  the 
University  of  Caiifomla" ;  and  to  this  body 
was  intrusted  the  general  government  and  su- 
perintendence of  the  institution,  with  the 
power  to  prescribe  rules  for  its  government 
and  to  fix  the  quallflcations  for  the  admis- 
sion of  students  thereto.  The  act  also  pro- 
vided that:  "Any  resident  of  California,  of 
the  age  of  14  years  or  upwards,  of  approved 
moral  character,  shall  have  the  right  to  enter 
himself  In  the  university  as  a  student  at 
large  *  *  *  on  such  terms  as  the  board 
of  regents  may  prescribe."  The  act  of  1868 
was  subjected  to  one  unimportant  amendment 
in  1871-72,  and  the  general  subject  and  terms 
of  the  act  were  carried  Into  the  Political 
Code  adopted  In  1872,  where  they  remain 
without  material  change,  as  to  the  matters 
involved  in  this  inquiry,  to  the  present  time. 
Pol.  Code,  li  1385  to  1477.  By  the  Constitu- 
tion of  1879  the  University  of  California  was 
raised  to  the  dignity  of  a  constitutional  de- 
partment or  function  of  the  state  govern- 
ment, by  the  provisions  of  section  9  of  article 
9  thereof,  which  read  as  follows:  "Sec.  9. 
The  University  of  California  shall  constitute 
a  public  trust,  and  its  organization  and  gov- 
ernment shall  be  perpetually  continued  in 
the  form  and  character  prescribed  by  the  or- 
ganic act  creating  the  same  passed  March 
23rd,  1868  (and  the  several  acts  amendatory 
thereof),  subject  only  to  such  legislative  con- 
trol as  may  be  necessary  to  ensure  compli- 
ance with  the  terms  of  Its  endowments  and 
the  proper  investment  and  security  of  its 
funds." 

[1]  Whether  or  not  the  framers  of  the  Con- 
stitution Intended  by  the  terms  of  the  above 
section  that  the  organic  act  of  1868,  and  the 
substance  of  that  act  as  embraced  In  the 
Political  Code  adopted  In  1872,  and  in  being 
when  the  Constitution  was  framed,  were  to 
be  so  far  read  into  the  Constitution  Itself  as 
to  place  the  university  thereafter,  in  respect 
to  the  details  of  its  internal  government,  be- 
yond all  future  legislative  interference  or 
control  it  Is  not  necessary  at  this  time  to  de- 
termine ;  but  It  would  seem  to  be  very  plain 
that  It  was  the  Intention  of  the  framers  of 


the  Constitution  to  Invest  the  board  of  re- 
gents with  a  larger  degree  of  independence 
and  discretion  in  respect  to  these  matters 
than  is  usually  held  to  exist  in  such  inferior 
boards  and  commissions  as  are  solely  the 
subjects  of  legislative  creation  and  control. 
This  would  seem  to  be  a  necessary  conclusion 
from  the  fact  of  the  elevation  of  the  univer- 
sity to  the  place  and  dignity  of  a  constitu- 
tional department  of  the  body  politic,  and 
from  the  express  terms  of  the  Constitution 
itself,  to  the  effect  that  its  organization  and 
government  should  be  perpetually  continued 
in  the  form  and  character  prescribed  by  the 
act  of  its  foundation,  and  that  in  those  re- 
spects it  should  not  be  subject  to  legislative 
control.  The  Investment  of  the  authorities  of 
the  university  with  this  amplitude  of  power 
and  discretion  in  the  management  of  its  af- 
fairs must  be  held  to  include  the  power  to 
make  reasonable  rules  and  regulations  relat- 
ing to  the  health  of  its  students,  and  espe- 
cially to  make  and  enforce  such  reasonable 
regulations  as  would  tend  to  prevent  the  In- 
troduction and  spread  of  contagious  disor- 
ders amongst  the  student  body.  In  the  mak- 
ing of  such  rules  and  regulations  they  might 
doubtless  adopt  whatever  preventive  means 
had  met  the  approval  of  medical  science  and 
experience.  The  practice  of  vaccination  as  a 
means  of  preventing  the  Infection  and  spread 
of  smallpox  has  had  the  approval  of  both  sci- 
ence and  experience  tor  more  than  a  century 
in  the  old  world  and  in  the  older  states  of 
our  Republic,  and  has  been  an  approved 
method  of  Inoculation  for  more  than  60  years 
in  the  state  of  California,  as  will  appear 
from  our  legislation  on  the  subject  dating  as 
far  back  as  1852.  In  the  absence  of  any  ex- 
press legislative  action  looking  to  the  adop- 
tion of  a  general  law,  requiring  vacdnation 
as  a  condition  of  admission  to  a  public  edu- 
cational institution,  we  think  It  undeniable 
that  the  board  of  regents  had  the  right  to 
make  and  enforce  a  reasonable  rule  upon 
that  subject 

That  the  foregoing  rule  which  the  board  of 
regents  did  adopt,  and  are  still  seeking  to 
enforce,  is  a  reasonable  rule  would  seem  to 
have  been  determined  by  the  Supreme  Court 
and  the  appellate  courts  of  this  state  with 
respect  to  a  similar  rule  enacted  by  the  state 
Legislature  In  1889,  and  which  has  been 
passed  upon  approvingly  in  the  following 
cases:  Abed  v.  Clark,  84  Cal.  226,  24  Pac. 
383;  French  v.  Davidson,  143  Cal.  658,  77 
Pac.  663 ;  State  Bd.  of  Health  v.  Bd.  of  Trus- 
tees, 13  Cal.  App.  514,  110  Pac.  137.  In  the 
leading  case  of  Abeel  v.  Clark,  supra,  the 
language  of  the  Supreme  Court  is  enlighten- 
ing and  instructive  upon  the  point  under 
present  consideration.  The  court  says :  "The 
act  referred  to  is  designed  to  prevent  the 
dissemination  of  what,  notwithstanding  all 
that  medical  science  has  done  to  reduce  Its 
severity,  still  remains  a  highly  contagious 
and  much  dreaded  disease.  While  vacdna- 
tion may  not  be  the  best  and  safest  preven- 
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ttve  possible,  experience  and  observation — 
the  test  of  value  of  snch  discoveries  dating 
from  the  year  1796,  when  Jenner  disclosed 
It  to  the  world — have  proved  it  to  the  best 
method  known  to  medical  science  to  lessen 
the  liability  to  infection  with  the  disease. 
This  being  so,  it  seems  highly  proper  that  the 
spread  of  smallpox  through  public  schools 
should  be  prevented  and  lessened  by  vaccina- 
tion, thus  affording  protection  both  to  the 
scholars  and  to  the  community." 

In  the  light  of  this  long-held  attitude  of 
the  law  toward  the  practice  of  vaccination 
as  a  preventive  of  smallpox,  we  are  of  the 
opinion  that  the  board  of  regents  of  the  Uni- 
versity of  California  had  power  to  adopt  and 
enforce  the  rule  requiring  vaccination  as  a 
prerequisite  to  the  admission  of  a  student  to 
the  university,  in  the  absence  of  legislation 
lawfully  Umltlng  the  exercise  of  that  power. 

[2]  This  brings  us  to  the  question  as  to 
what,  if  any,  power  remains  with  the  Legis- 
lature to  pass  laws  controlling  the  matter  of 
the  admission  of  students  to  the  University 
of  California,  or  limiting  the  operation  of  a 
role  of  the  regents  of  the  university  with  re- 
spect to  the  terms  of  admission  of  students 
thereto,  in  the  light  of  the  foregoing  provi- 
sion of  the  Constitution  that  as  to  such  mat- 
ters the  authorities  in  charge  of  the  universi- 
ty shall  not  be  subject  to  legislative  control. 
It  is  undoubtedly  true,  as  conceded  by  the 
respondents,  that  there  are  certain  subjects 
affecting  the  general  welfare  over  which  the 
Legislature  has  been  wisely  Invested  with 
ultimate  control.  These  subjects  are  those 
embraced  within  the  general  police  powers 
of  the  state;  and  among  them  is  the  subject 
of  the  general  health.  It  is  admitted  that 
over  tills  subject  the  state  Lc^slature  has  the 
ultimate  control,  and  that  lit  the  exercise  of 
that  control  it  has  power  to  pass  general 
laws,  in  the  nature  of  health  regulations,  up- 
on the  subject  of  vaccination  prescribing  the 
extent  to  which  persons  seeking  entrance  as 
students  in  educational  institutions  within 
the  state  must  submit  to  its  requirements  as 
a  condition  of  their  admission ;  and  it  is  al- 
so conceded  by  the  respondents  that  in  so 
far  as  such  an  act  of  the  Legislature  comes 
within  the  definition  of  a  general  law,  and 
as  such  also'  comes  within  the  general  police 
powers  of  the  state  as  a  health  regulation, 
the  rules  and  regulations  of  the  board  of  re- 
gents of  the  university  must  give  way  be- 
fore it 

The  appellant  herein  contends  that  the  act 
of  the  Legislature  of  1911  relating  to  vaccina- 
tion is  such  a  law.  The  respondents  con- 
tend that  the  act  of  1911,  in  so  far  as  it  pro- 
vides for  the  general  vaccination  of  those 
seeking  admission  as  students  In  educational 
institutions,  is  a  re-enactment  of  the  rule  of 
the  university,  and  hence  that  the  appellant 
is  not  aided  by  it;  but  that  In  so  far  as  it 
undertakes  to  provide  that  those  persons, 
seeking  admission  to  educational  institutions, 


who  aver  themselves  to  be  conadentioosly 
opposed  to  vaccination,  need  not  comply  with 
the  provisions  of  the  act  requiring  vacdna- 
tton,  it  is  not  a  health  regulation ;  and  hence 
that  the  authorities  In  charge  of  the  univer- 
sity are  not  subject  to  its  oontroL  The  re- 
spondents further  contend  that  the  act  of 
1911,  in  that  it  contains  the  aforesaid  ex- 
emption, is  not  a  general  law,  and  is  tbae- 
fore  unconstitutional  and  void. 

As  has  been  heretofore  seen,  the  state  of 
California  stands  committed  to  the  policy  of 
requiring  vaccination  as  the  best  preventive 
means  known  to  medical  science  for  lessen- 
ing the  liability  to  infection  with  a  dreaded 
and  dangerous  disease.  Tlie  act  of  1889  (St 
1889,  p.  82)  upon  that  subject  was  entitled 
"An  act  to  encourage  and  provide  for  a  gen- 
eral vaccination  in  the  state  of  California," 
and  the  act  of  1911,  which  r^laces  the  fo^ 
mer  act,  is  also  entlUed  "An  act  to  aiconr- 
age  and  provide  for  a  general  vacdnatioii 
for  all  public  and  private  schools  of  Califor- 
nia," etc.  If,  as  the  titles  of  these  two  acts 
indicate,  it  is  the  policy  of  the  state  of  Cal- 
ifornia to  encourage  and  provide  for  a  gener- 
al vaccination  as  the  most  eSTective  method 
known  to  medical  science  for  preventing  the 
spread  of  an  Infectious  and  dangerous  dis- 
ease, and  as  such  Is  a  reasonable  and  proper 
health  regulation,  how  can  a  provision  of  the 
law  be  also  held  to  be  a  health  regulation 
which  exempts  from  vaccination  all  those 
who  are  conscientiously  opposed  to  that  means 
of  prevention?  Vaccination  Is  a  surgical  op- 
eration and  medical  treatment  addressed  to 
the  physical  system  of  the  individual  patient, 
and  effectuating  his  inoculation  from  the  con- 
tagious disease  of  smallpox,  without  regard, 
so  far  as  medical  science  teaches,  to  the  men- 
tal attitude  of  the  patient  toward  the  law 
requiring  submission  to  it,  and  more  certain- 
ly regardless  of  what  the  mental  attitude  of 
his  paroits  or  guardians  may  be.  It  would 
rather  seem  to  be  the  very  opposite  of  a 
health  regulation  for  a  law,  whose  title  de- 
clares its  purpose  to  be  "To  encourage  and 
provide  for  a  general  vaccination,"  to  hare 
embraced  wltliin  it  a  proviso  exempting  from 
such  vaccination  those  whose  mental  attitude 
is  that  of  opposition  to  the  avowed  object  of 
the  law.  To  take  an  extreme  lllastratlon: 
Suppose  that  a  law,  requiring  the  quarantine 
of  persons  actually  afflicted  with  smallpox, 
should  contain  a  proviso  exempting  from  its 
operation  those  who  should  declare  them- 
selves conscientiously  opposed  to  being  quar- 
antined, would  such  an  exemption  be  valid 
as  a  health  regulation?  Clearly  not  The 
object  and  effect  of  such  an  exemption  la 
such  case,  as  in  this,  would  be  to  defeat  the 
very  intent  of  the  law  itself,  by  an  excep^on, 
not  founded  upon  considerations  of  healtli, 
destroying  that  generality  within  the  sphere 
of  its  operation  which  would  t>e  essential  to 
its  effectiveness  as  a  health  regulation. 

[3]  In  our  opinion,  therefore,  the  provlaloa 
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of  the  act  of  ^911,  which  seeks  to  exempt 
those  persons  who  are  consdentioasly  oppos- 
ed to  the  practice  of  vaccination  from  the  op- 
eration of  the  law,  otherwise  general  in  its 
terms,  requiring  vaccination  of  persons  seek- 
ing admission  to  educational  institutions,  Is 
not  In  the  nature  of  a  health  regulation,  and 
that  being  so.  It  la  not  such  a  proviso  as 
would  come  within  the  general  police  powers 
with  which  the  Legislature  Is  invested,  and 
hence  that  It  cannot  be  availed  of  by  those 
seeking  enrollment  in  the  University  of  Cal- 
ifornia to  nullify  and  avoid  the  operation  and 
effect  of  the  existing  rule  of  the  authorities 
of  the  university  upon  the  subject  of  vac- 
cination. 

These  views  make  it  unnecessary  in  this 
case  to  decide  whether  the  act  of  1911,  con- 
sidered In  its  entirety  and  with  reference  to 
its  effect  upon  other  educational  institutions 
which  do  not  stand  in  the  same  relation  to 
it  or  to  the  state  as  the  University  of  Cali- 
fornia, and  which  are  not  before  the  coart, 
is  or  is  not  a  general  law. 

The  Judgment  is  affirmed. 


We  concur: 
<3AN,  J. 


LENNON,   P.  J.;     KERRI- 


BERNARD  et  aL  v.  WBABER,  City  Treasurer. 
(Civ.  1433.) 

(IMstrict  Court  of  Appeal,  Second  District, 
California.    Dec  17,  1913.) 

1.  AFPEAI.    and    BBBOB  ({   781*)— DlSMISSAI/— 

Moot  Case. 

An  appeal  from  a  judgment  denying  an  in- 
junction to  restrain  a  dty  treasurer  from 
issuing  and  delivering  bonds  will  not  be  deter- 
mined, where  the  bonds  were  issued  pending 
the  appeal,  for  the  decision  wonld  have  no 
binding  authority  and  woold  not  affect  the 
rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  63-80,  3122;    Dec  Dig.  { 

2.  Appeal  Ann  Ebbob  (|  781*)— DrriBiaNA- 
now — Moor  Case. 

The  complaint,  in  a  suit  to  enjoin  a  dty 
treasurer  from  issaing  bonds,  alleged  that  un- 
less an  injunction  was  granted  the  bonds  would 
be  issued  on  the  day  following  the  filing  of  the 
complaint,  at  wliicb  time  the  law  required  the 
treasurer  to  issue  the  bonds.  The  trial  court 
denied  the  injunction  and  refused  a  temporary 
restraining  order  pending  the  appeal.  Held, 
that  in  view  of  the  presumption  of  the  per- 
formance of  the  duty  to  issne  the  bonds  under 
St  1911,  p.  1202,  §  4,  and  of  the  allegations  of 
the  complaint,  it  must  be  presumed  that  the 
bonds  were  issued  during  the  pendency  of  the 
appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  63-80,  3122;    Dec  Dig.  | 

3.  Afpeai.  and  Ebror  (§  781*)— Detebmira- 
TioN  ON  Merits. 

In  a  suit  to  enjoin  a  dty  treasurer  from 
issuing  bonds  for  special  improvements,  the 
judgment  which  denied  the  injunction  merely 
recited  that  defendant  recover  costs  amountinK 

to  the  sum  of dollars.    Beld,  that  this  did 

not  constitute  a  Judgment  for  costs  which  would 
warrant    the   appellate    court   in   rendering    a 


judgment    on    the   merits;    Uie   bonds   having 
been  issued  pending  the  appeaL 

[Ed.  'Sola.— For  other  cases,  see  Appeal  and 
Error,  CentDig.  H  63-«a  3122 ;  Dec.Dig.  §781.*] 

Appeal  from  Superior  Court,  Kern  County ; 
J.  W.  Mahon,  Judge. 

Action  by  James  A.  Bernard  and  others 
against  A  Weaber,  las  City  Treasurer  of  the 
City  of  Bakersfield.  From  a  Judgment  for 
defendant  and  an  order  denying  a  temporary 
restraining  order,  plaintiffs  appeal.  Appeal 
dismissed. 

Matthew  S.  Plats  and  C.  BL  Arnold,  both 
of  Bakersfield,  for  appellants.  BoUin 
Laird  and  J.  W.  WUey,  both  of  Bakersfield, 
and  8.  M.  Haskins,  of  Los  Angeles,  for  re- 
spondent 

SHAW,  J.  Action  to  enjoin  the  Issuance  of 
street  improvement  txmds.  As  shown  by  the 
complaint,  filed  June  7,  1912,  the  board  of 
trustees  of  the  dty  of  Bakersfield  did,  on 
July  10, 1911,  adopt  a  resolution  of  intention 
to  order  the  improvement  of  certain  streets 
in  said  dty  according  to  plans  and  spedflca- 
tions  prepared  therefor,  and  wherein  it  de- 
clared the  expense  of  the  improvements 
should  be  chargeable  upon  the  lots  and  lands 
within  a  district  designated  as  "Street  Dis- 
trict No.  1,"  the  exterior  boundaries  of  whidi 
were  described  therein.  It  was  also  declared 
in  said  resolution  that  the  board  of  trustees 
found  upon  estimates  furnished  by  the  dty 
engineer  that  the  cost  of  the  proposed  work 
would  exceed  50  cents  per  front  foot  along 
each  line  of  the  streets  to  be  Improved,  and 
pursuant  to  the  provisions  of  the  street  im- 
provement act  determined  and  declared  that 
serial  bonds  should  be  issued  to  represent  aU 
assessments  made  for  the  cost  of  said  work 
where  the  same  amounted  to  the  sum  of  $25 
or  more,  which  said  serial  bonds  it  was  de- 
clared "shall  extend  over  a  period  not  to  ex- 
ceed five  years  from  their  date."  The  work 
of  Improving  the  streets  was  fully  performed 
by  the  contractor  to  whom  award  of  contract 
therefor  was  made,  and  the  work  duly  ac- 
cepted by  the  superintendent. of  streets,  who 
thereafter  duly  made  and  recorded  the  as- 
sessment and  diagram,  as  required  by  law; 
and  on  the  8th  day  of  May  the  superintendent 
of  streets  issued  and  delivered  to  the  con- 
tractor a  warrant  whereby  he  was  authorized 
to  demand  and  receive  the  several  assess- 
ments so  made  for  the  cost  of  the  work,  and 
wherein  it  was  stated  that  "serial  bonds  bear- 
ing interest  at  the  rate  of  eight  per  cent  per 
annum,  and  extending  over  a  period  of  four 
years  from  and  after  the  2d  of  January,  next 
succeeding  the  date  of  said  bonds,  are  to  t>e 
issued  to  represent  the  cost  and  expense  of 
the  work  described  in  the  assessment,  and  in 
the  manner  and  form  prescribed  by  law,  and 
notice  is  hereby  given  that  a  bond  in  such 
series  will  issue  to  represent  each  assessment 
of  $25  or  more  remaining  unpaid  for  30  days 


^or  other  eases  see  same  topic  and  section  NtTMBER  In  Deo.  Dig.  A  Am.  Dig.  Key-Mo.  Series  A  Reo'r  Indexes^ 
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after  the  date  of  this  warrant,  or  5  days  af- 
ter the  decision  of  the  board  of  trustees  of 
this  dty  upon  appeal."  Plaintiffs  are  the 
owners  of  the  lots  and  parcels  of  land  de- 
scribed in  the  complaint,  all  of  which  are 
situated  within  the  exterior  boundaries  of  the 
improvement  district  'so  established,  and  the 
assessment  against  each  of  said  lots  and  par- 
cels of  land  amounts  to  over  $25,  none  of 
which,  it  was  alleged,  had  been  or  would  be 
paid.  It  was  further  alleged  In  the  complaint 
that  the  superintendent  of  streets  was  about 
to  certify  to  the  dty  treasurer  of  said  city 
the  failure  of  plaintiffs  to  pay  said  assess- 
ments within  30  days  from  the  date  of  said 
warrant,  to  wit.  May  8,  1912;  and  that  the 
defendant  as  "dty  treasurer  threatens  and  is 
aboutto  and  will,  unless  restrained  by  the  or- 
der of  this  court,  immediately  Issue  to  the 
said  contractor,  his  agents  or  assigns,  a  sepa- 
rate bond  upon  each  parcel  or  lot  of  land 
contained  in  said  list,  for  the  amount  of  said 
assessment  upon  each  of  said  lots  or  parcels 
of  land"  ;  and  that  said  bonds,  If  issued,  will 
constitute  a  doud  upon  plaintiffs'  title.  The 
prayer  is  for  an  injunction  restraining  the  is- 
suance of  the  bonds.  Upon  the  filing  of  the 
complaint,  on  June  7,  1912,  the  court  issued  a 
temporary  restraining  order  and  cited  de- 
fendant to  appear  and  show  cause  way  a  pre- 
liminary injunction  should  not  be  granted  as 
prayed  for.  In  response  to  this  citation,  de- 
fendant at  the  hearing  interposed  a  demur- 
rer, which  was  by  the  court  sustained  and  an 
order  made  dissolving  the  temporary  re- 
straining order  theretofore  issued,  and  the 
application  for  a  preliminary  injunction  de- 
nied. Judgment  of  dismissal  followed,  from 
which,  and  the  orders  refusing  to  issue  a  pre- 
liminary injunction  and  dissolving  the  re- 
straining order,  plaintiffs  appeal. 

Appellants  base  their  claim  for  reversal 
upon  the  fact  that  the  board  of  trustees  fail- 
ed to  fix  a  time  for  the  maturity  of  the  bonds 
proposed  to  be  issued  for  the  cost  of  the 
work,  other  than  to  declare  in  said  resolution 
of  intention  and  throughout  the  proceedings 
that  they  should  "extend  over  a  period  not  to 
exceed  five  years  from  their  date,"  but.  In- 
stead of  so  doing,  delegated  to  the  superin- 
tendent of  streets  the  power  to  fix  such  time 
over  which  the  bonds  should  extend,  and  that 
be,  the  superintendent,  in  the  exercise  of  his 
discretion,  hxed  such  time  as  about  4^^  years 
from  thdr  date.  Otherwise  the  legality  of 
the  proceedings  Is  conceded. 

[1]  Respondent  has  filed  no  brief  going  to 
the  merits  of  the  controversy,  but  asks  that 
the  appeal  be  dismissed  for  the  reason  that 
the  performance  of  the  act  which  was  sought 
to  be  enjoined,  namely,  the  Issuance  and  de- 
livery of  the  bonds,  has  been  performed; 
hence  a  Judgment  of  reversal  rendered  by 
this  court  could  afford  plaintiffs  no  reliel  If, 
In  fact,  the  dty  treasurer  has  heretofore  Is- 
sued and  delivered  the  bonds,  an  order  by 
this  court  in  effect  re-establishing  the  re- 


straining order  and  issuing  a  writ  of  Injunc- 
tion restraining  him  from  doing  that  which 
he  has  already  done  would  be  an  idle  and 
frivolous  act,  since  such  dedsion  would  have 
no  binding  authority  and  would  not  affect  the 
legal  rights  of  the  parties.  Matter  of  Mann- 
ing, 139  N.  T.  446,  34  N.  B.  931 ;  Foster  v. 
Smith,  116  Cal.  611,  47  Pac.  591 ;  Wright  v. 
Board  of  Public  Works,  163  Cal.  328, 125  Pac. 
353 ;  Ball  V.  Kehl,  87  Cal.  505,  25  Pac.  679; 
Bradley  v.  Voorsanger,  143  Cal.  214,  76  Pac. 
1031. 

12]  As  shown  by  the  complaint,  the  warrant 
was  Issued  and  delivered  on  the  8th  day  of 
May,  and  redted  that  bonds  representing 
each  assessment  of  $25  or  more  unpaid  for 
30  days  after  the  date  thereof  would  issue. 
The  complaint,  filed  on  June  7,  1912  (the  day 
on  which  the  30  days  after  the  issuance  of 
the  warrant  expired),  alleged  that  the  super- 
intendent of  streets  was  about  to  certify  to 
the  dty  treasurer  a  Ust  of  unpaid  assess- 
ments, each  of  which  amounted  to  more  than 
¥25,  and  alleged  that  the  dty  treasurer 
would,  unless  restrained,  immediately  Issae 
said  bonds  to  the  contrador  or  his  agent. 
We  must  accept  this  allegation  as  true.  The 
restraining  order  was  dissolved  on  June  28. 
1912,  since  which  time  the  defendant  has 
been  free  to  issue  the  bonds  which  it  was  al- 
leged he  would  issue  unless  restrained.  We 
niust  therefore  assume  that,  as  stated  in  the 
complaint,  the  dty  treasurer,  upon  dissolu- 
tion of  the  restraining  order,  and  in  obedience 
to  the  duty  imposed  upon  him  by  section  4  of 
the  street  improvement  act  (Stats.  1911,  p. 
1202),  whereby,  upon  receiving  from  the  su- 
perintendent of  streets  a  list  of  all  assess- 
ments unpaid  which  amounted  to  {25  or 
more,  he  was  required  to  thereupon  make  out, 
.sign,  and  issue  to  the  contrador,  or  his  as- 
signs, a  separate  bond  representing  the  as- 
sessment against  each  lot  upon  which  the  as- 
sessment remained  unpaid,  did  so  issue  the 
said  bonds ;  and  this  regardless  of  his  opin- 
ion as  to  the  legality  of  the  proceedings.  It 
is  presumed  that  public  officers  perform  tbelr 
duty,  and  it  was  the  duty  of  the  city  treasur- 
er to  deliver  the  bonds.  Appellant  insists 
that  the  court  has  no  right  to  assume  a 
change  in  the  conditions  existing  on  June  T, 
1912,  and,  since  the  record  shows  the  bonds 
were  not  issued  at  the  time  of  filing  the  com- 
plaint, we  must,  upon  the  theory  that  a  con- 
dition once  shown  to  exist  continues,  assume 
that  they  have  not  been  Issued.  We  cannot 
indulge  in  such  presumption  against  the  al- 
legations of  the  complaint,  for  It  was  there- 
in alleged  that  the  treasurer  would  Issue  the 
bonds  unless  restrained;  and  it  is  further 
shown  by  the  record  that  he  was  not  so  re- 
strained. Moreover,  as  stated,  we  must  pre- 
sume that  as  a  public  officer  the  treasurer 
performed  the  duty  imposed  upon  him,  under 
the  provisions  of  section  4  of  the  street  im- 
provement art  (Stats.  1911,  p.  1202),  of  isso- 
Ing  the  bonds,  upon  the  superintendent  of 
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streets  certifying  to  Mm  a  complete  list  of 
unpaid  assessments,  wtilch  certlUcatlon,  it  is 
alleged  in  tbe  complaint,  Uie  superintendent 
of  streets  was  about  to  make,  as  required  by 
law  so  to  do. 

[3]  Appellants  further  Insist  that  they  are 
entitled  to  a  decision  upon  the  merits  by 
reason  of  the  fact  that  a  Judgment  for  costs 
was  rendered  against  them.  It  appears,  how- 
ever, from  the  record  that  no  judgment  for 
costs  In  any  sum  was  rendered,  it  being  re- 
cited therein  that  defendant  recover  costs  of 

suit  amounting  to  the  sum  of dollars. 

Bradley  v.  Voorsanger,  supra. 

The  demands  upon  the  time  of  the  court  In 
deciding  questions  affecting  actual  rights  of 
litigants  are  too  pressing  to  permit  of  Its  dis- 
cussing moot  questions,  however  interesting 
they  may  be  from  an  academic  point  of  view. 

The  appeals  from  the  Judgment  and  orders 
are  dismissed. 

We  concur:    CONREY,  P.  J. ;  JAMBS.  J. 


STADLBR  V.  PACIFIC  ELECTRIC  RT.  C». 
(Civ.  1419.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Dec.  24,  1913.) 

1.  Casbixbs  (S  821*)— Irjubies  to  Passen- 

QEB8— IirSTBUCTIONS. 

In  an  actiqp  for  the  wrongful  death  of  a 
passenger,  killed  while  crossing  the  tracks  of 
the  defendant  railway  company  after  alighting 
from  one  of  its  trains,  an  instruction  that,  if 
deceased  did  not  have  a  reasonable  opportonity 
to  leave  defendant's  premises  before  she  was 
struck  by  defendant's  car,  then  the  relation  of 
passenger  and  carrier  had  not  ended,  and  that 
a  carrier  of  persons  must  use  the  utmost  care 
and  diligence  for  their  safety,  correctly  charg- 
es on  the  duty  of  the  carrier  to  ita  passengers. 
[Kd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  K  1247.  132&-1336,  1343;  Dec. 
Dig.  {  321.»] 

2.  TBIAI.     (I    256*)— INSTBUCTIOKS— RHQXTKST. 

Where  an  instruction  correctly  declared  the 
law  applicable  to  the  case,  a  party  desiring  ad- 
ditional instructions  is  bound  to  request  them. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  628-641;    Dec.  Dig.  |  256.*] 

3.  Cabbibbs    (S    314*)- CoMPuaNT  — Suin- 

CIENCT. 

It  is  improper  to  ^lead  the  evidence  relied 
on  to  estabUsh  the  ultimate  facts  essential  to 
recovery;  consequently  allegations  in  a  com- 
plaint for  the  wrongful  killing  of  a  passenger, 
who  was  struck  by  another  of  the  defendant 
company's  cars  after  she  had  alighted,  that  the 
death  was  the  proximate  result  of  the  negli- 
gence of  defendant  in  the  operation  of  its  cars 
are  sufficiently  broad  to  warrant  the  admission 
of  evidence  to  the  effect  that  defendant  was  op- 
erating its  cars  at  an  unlawful  rate  of  speed. 

[E^.  Note. — For  other  cases,  see  Carriers, 
Cent.  i>ig.  a  1260,  1270,  1273.  1274.  1276- 
1280 ;    Dec.  Dig.  i  314.*1 

4.  CABBIEBS    (I    317*)— INJITEIM    TO    Passbn- 

OBBS  ON  Pbxmisbs— Actions— Evidence; 
In  an  action  for  the  death  of  a  passenger, 
killed  by  one  of  the  cars  of  the  defendant  com- 
pany after  she  had  alighted  from  another,  evi- 
dence that  the  second  car  was  being  operated  in 


violation  of  ah  ordinance  is  admissible  to  es- 
tablish negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent.  Dig.  is  1295,  1297-1305;  Dec.  Dig.  i 
317.*] 

5.  Tbial  (g  251*)— Ikstbuotionb— Applica- 
BiuTr  TO  Issues. 

In  an  action  for  the  death  of  a  passenger, 
killed  while  still  on  the  carrier's  premises  and 
just  after  having  alighted  from  a  car,  a  charge 
that  there  was  no  law  regulating  the  speed  of 
cars  in  that  vicinity,  and  that  defendant  was 
entitled  to  propel  its  cars  at  any  speed  consist- 
ent with  due  care,  is  proper,  where  the  com- 
plaint charged  that  the  death  was  the  result  of 
negligence  in  the  operation  of  the  car,  and  there 
was  no  evidence  of  a  municipal  regulation  gov- 
erning the  speed  of  cars. 

[H!d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {!  587-595;    Dec.  Dig.  i  251.*] 

6.  Carbiebs  (S  321*)— Injubieb  to  Passen- 
QEKS  —  Actions  —  Instbuctionb  —  "Due 
Cake." 

In  an  action  for  the  wrongful  death  of  a 
passenger,  who  was  killed  by  a  second  car  after 
alighting  from  another  car,  the  jury  were 
first  charged  that,  if  the  deceased  was  not  given 
a  reasonable  time  to  leave  the  carrier's  prem- 
ises, the  relation  of  carrier  and  passenger  still 
endured,  and  that  a  carrier  owed  the  highest 
degree  of  care  to  a  passenger.  Held,  that  an 
instruction  that  the  carrier  had  the  right  to 
propel  its  cars  at  any  rate  of  speed  consistent 
with  due  care  in  the  business  of  railroading 
was  not  error ;  the  expression  "due  care"  mean- 
ing the  degree  of  care  which  the  carrier  owed 
to  the  deceased,  which  must  be  measured  by 
whether  she  was  a  passenger  at  the  time  of  her 
death. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  H  1247,  1326-1336,  1343;  Dec. 
Dig.  j  321.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3.  pp.  2221,  2222 ;   vol.  8,  p.  7643.] 

7.  Tbial  (§  251*)— Injueies  to  Pabsenoebs 
— Actions— Instbuctionb. 

In  an  action  for  the  wrongful  death  of  a 
passenger,  who.  after  alighting  from  one  car, 
was  killea  while  crossing  the  other  tracks  of 
the  defendant  company,  an  instruction  that  the 
defendant  was  entitled  to  operate  its  cars  at 
any  speed  consistent  with  due  care  in  the  busi- 
ness of  railroading  was  not  erroneous,  where 
both  the  complaint  and  answer  alleged  that  the 
defendant  was  a  common  carrier  of  passengers, 
and  the  question  at  issue  was  whether  the  de- 
ceased was  killed  as  a  result  of  its  negligence 
while  yet  a  passenger ;  the  expression  "business 
of  railroading"  obviously  referring  to  the  car- 
riage of  passengers  only. 

[Ed.  Note. — For  other  cases,  see  TriaL  Cent 
Dig.  §1  587-595;    Dec  Dig.  {  251.*] 

Appeal  from  Superior  Court,  Los  Angeles, 
(bounty ;  Gavin  W.  Craig,  Judge. 

Action  by  J.  J.  Stadler,  as  administrator 
of  Mary  J.  Quesenberry,  deceased,  against 
the  Pacific  Electric  Railway  Company.  From 
a  judgment  for  defendant  and  an  order  de- 
nying his  motion  for  new  trial,  plaintiff  ap- 
peals.   Afllrmed. 

A.  B.  Park  and  E.  B.  Drake,  both  of  Los- 
Angeles,  for  appellant  J.  W.  McKlnley  and 
R.  C.  Gortner,  both  of  Los  Angeles,  for  re- 
spondent 

SHAW.  J.  Action  to  recover  damages  for 
the  death  of  plaintiff's  Intestate,   Mary  J. 


*For  othsr  casas  see  same  topic  and  section  NUMBER  In  Sec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  R«] 
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Queaenberry,  which  is  alleged  to  have  occur- 
red in  an  accident  due  to  defendant's  negli- 
gence in  the  operation  of  its  electric  cars. 

The  case  was  tried  before  a  Jury,  wUch 
brought  in  a  verdict  for  defendant  Judg- 
ment followed;  plaintiff  moved  for  a  new 
trial,  which  motion  was  denied,  and  he  ap- 
peals from  said  order  denying  bis  motion. 

The  facts,  so  far  as  required  to  elucidate 
the  alleged  errors,  are  aa  follows:  At  the 
time  of  the  accident  defendant  was  the  owner 
and  engaged  as  a  common  carrier  of  passen- 
gers in  the  operation  of  an  interurban  elec- 
tric line  of  railway  consisting  of  four  tracks 
extending  from  the  city  of  Los  Angeles  in  a 
southerly  direction  to  the  city  of  Long  Beach 
and  other  towns.  At  a  point  where  the 
tracks  cross  what  would  constitute  Thirty- 
Ninth  street  if  projected,  the  railway  com- 
pany owns  the  right  of  way,  which  is  fenced 
so  as  to  prevent  vehicles  from  crossing  the 
tracks,  but  having  openings  therein  for  egress 
and  ingress  of  pedestrians.  The  two  inner 
tracks  were  used  in  the  operation  of  through 
cars  wMch  did  not  stop  at  Thirty-Ninth 
street  The  through  south-bound  cars  were 
operated  on  the  westerly  of  these  two  inner 
tracks,  and  the  through  north-bound  cars 
were  operated  on  the  easterly  inner  track. 
The  two  outer  tracks  were  used  in  the  opera- 
tion of  cars  doing  local  business  and  stopping 
at  Thirty-Ninth  street  for  passengers  getting 
on  and  off  the  cars  at  that  point  For  their 
convenience,  the  railway  company  had  con- 
structed a  dirt  walk  or  passageway  some  10 
or  15  feet  in  width  and  flush  with  and  extend- 
ing across  the  tracks,  at  both  ends  of  which 
walk  and  next  to  the  outer  tracks  was  a  dirt 
platform  at  which  the  local  cars  stopped  to 
take  on  and  let  off  passengers.  On  the  eve- 
ning in  question,  it  being  dark,  the  deceased 
boarded  a  local  car  In  Los  Angeles,  wliich 
.ran  south  on  the  westerly  track,  and  which 
upon  arriving  at  the  Thirty-Ninth  street  sta- 
tion stopped  at  the  dirt  platform  on  the  out- 
er side  of  the  track,  where  she  got  off  the 
car,  which  proceeded  on  Its  way  south.  Aft- 
er this  car  left  the  station  she  started  east 
across  the  tracks,  at  which  time  a  local  car 
going  north  on  the  easterly  track  approached 
and  as  usual  stopped  at  the  dirt  platform  on 
the  east  side  of  the  north-bound  local  track. 
At  the  same  time '  a  through  car  was  ap- 
proaching rapidly  from  the  north  and  a 
through  car  approaching  from  the  south, 
though  at  the  time  distant  some  hundred  feet 
farther  than  was  the  south-bound  car;  the 
two  passing  each  other  near  this  point  De- 
ceased proceeded,  reaching  a  point  between 
the  two  through  tracks,  which  are  9%  feet 
distance  apart,  apparently  without  seeing  the 
approach  of  the  soutb-bound  through  car. 
JShe  was  dressed  in  black  and,  owing  to  the 
fact  that  the  track  was  oiled  aud  black,  was 
not  seen  by  the  motorman  of  this  car  until 
he  was  within  75  feet  of  the  point  where  she 
was  struck  by  the  step  of  said  south-bound 
car  and  kl)led.    All  the  cars  had  their  head- 


lights burning,  and  the  fact  tlutt  tbey  were 
at  the  time  but  a  short  distance  away  ap- 
proaching the  crossing,  the  north-bound  local 
car  having  reached  the  dirt  platform  where 
it  stopped,  thus  blocking  her  way,  must  have 
been  apparent  to  one  fully  acquainted,  as  she 
is  shown  to  have  been,  with  the  operation  of 
the  cars  at  that  point 

II,  2]  Appellant's  tbeoiy  and  that  upon 
which  the  case  was  tried,  as  alleged  in  the 
complaint,  was  that  upon  plainttfTs  Intestate 
being  discharged  from  the  car  uiwn  defend- 
ant's right  of  way  so  used  as  a  station  for 
taking  on  and  discharging  passengers  from 
its  local  cars,  "and  before  she  had  been 
able  to  leave  the  said  private  right  of  way, 
*  *  *  by  reason  of  the  negligence  of  de- 
fendant in  the  operation  of  Its  electric  cars, 
the  plaintiff's  intestate  was  struck  by  one  of 
its  said  electric  cars  being  then  by  it  oper- 
ated south  bound  on  the  west  inside  track." 
He  contends  that  the  relation  of  carrier  and 
passenger  between  defendant  and  deceased 
did  not  cease  until  she  had  had  reasonable 
time  to  leave  the  grounds  of  the  carrier. 
This  proposition  must  be  conceded.  At  the 
request  of  plaintiff  the  court  instructed  tbe 
Jury  in  effect  that  if  they  believed  from  the 
evidence  that  the  decedent  did  not  have  "a 
reasonable  time  or  opportunity  to  leave  the 
defendant's  said  premises  going  in  tbe  direc 
Hon  ordinarily  taken  to  her  home,  *  *  ' 
before  she  was  struck  by  defendant's  car. 
then  I  Instruct  you  that  the  duty  of  defend- 
ant to  her  as  a  passenger  did  not  cease  the 
moment  she  alighted  from  its  car  at  the  place 
selected  by  it  for  the  discharge  of  its  passen- 
gers, but,  on  the  contrary,  that  the  relation 
of  passenger  and  carrier,  which  had  thereto- 
fore existed  between  them  while  she  was  be- 
ing carried  by  it  in  its  car,  remained  nntil 
she  had  bad  a  reasonable  time  or  opportunity 
to  thus  leave  the  place  where  she  alighted 
from  defendant's  car.  In  that  event  it  was 
the  duty  of  the  defendant  to  use  tbe  highest 
degree  of  care  to  make  this  way  of  egress 
reasonably  safe;  and  a  failure,  if  any,  to 
perform  such  duty  to  her  on  the  part  of  de- 
fendant was  negligence."  And  further:  "Ton 
are  instructed  that,  under  the  Civil  Code  of 
the  state  of  California,  •  •  •  a  carrier 
of  persons  for  reward  or  hire  mast  use  the 
utmost  care  and  diligence  for  their  safe  car- 
riage and  must  provide  everything  necessary 
for  that  purpose,  and  must  exercise  to  that 
end  a  reasonable  degree  of  skllL  lou  tie 
therefore  instructed  that  if  you  shall  believe 
from  tbe  evidence  that  at  the  time  the  plain- 
tiff's intestate  was  stricken  she  was  still  a 
passenger  of  the  defendant,  as  defined  in 
these  instructions,  then  I  instruct  yon  that 
they  owed  her  the  utmost  or  the  highest  de- 
gree of  care  in  protecting  her  from  injury 
whUe  crossing  the  defendant's  car  tracks  by 
such  passageway,  even  though  she  had  left 
its  car."  We  think  this  instruction  embodies 
a  correct  statement  of  the  law  applicable  to 
the  case.    By  it  the  Jury  was  Instructed  that 
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the  relation  of  passenger  and  carrier  did  not 
cease  at  the  moment  she  alighted  from  the 
car,  but  that  snch  relation  continued  until 
she  bad  a  reasonable  time  and  opportunity  to 
leave  the  premises  of  defendant,  and  that 
during  such  time  defendant  owed  to  her  the 
highest  degree  of  care.  If  plalntUF  desired 
further  Instructions  "defining  the  duties  of 
a  carrier  to  a  passenger,"  he  should  have  re- 
quested the  court  to  give  the  same.  He  did 
not  80  request 

[3-S]  Appellant  next  complains  of  the  giv- 
ing of  the  following  Instruction:  "At  the 
place  where  this  accident  is  shown  to  have 
occurred  there  was  no  law  regulating  the 
speed  of  cars.  The  defendant  had  a  right  to 
propel  its  cars  at  any  rate  of  speed  which 
was  consistent  with  the  exercise  of  due  care 
In  the  business  of  railroading."  The  first  ob- 
jection urged  to  this  Instruction  Is  that  pro- 
j)elllng  the  cars  at  an  unlawful  speed  was 
not  an  issue  tendered  by  the  pleadings.  It 
was  alleged  in  the  complaint  tbat  the  death 
of  deceased  was  the  direct  and  proximate  re- 
sult of  "the  negligence  of  defendant  in  the 
operation  of  its  electric  cars."  While  the 
specific  acts  constituting  negligence  were  not 
alleged,  nevertheless,  under  the  general  al- 
legation, evidence  showing  either  that  the 
cars  were  propelled  at  an  unlawful  speed 
contrary  to  law,  or  that.  In  the  absence  of 
such  law,  the  rate  of  speed  was  such  as  un- 
der the  circumstances  constituted  negligence 
per  se,  was  competent.  "Under  our  system 
of  pleading,  it  is  both  unnecessary  and  im- 
proper to  plead  the  evidence  relied  on  to  es- 
tablish the  ultimate  facts  essential  to  a  cause 
of  action."  Cragg  v.  Los  Angeles  Trust  Co., 
154  Cal.  663,  98  Pac.  1063,  16  Ann.  Caa  1061. 
It  Is  true  that  in  the  case  of  Cooper  v.  Los 
Angeles  Terminal  Ky.  Co.,  137  Cal.  229,  70 
Paa  11,  there  is  an  intimation  to  the  effect 
that  where  the  complaint  failed  to  allege  an 
unlawful  rate  of  speed,  but  did  aver  that  at 
the  time  of  the  accident,  which  occurred  at 
a  crossing,  the  train  was  being  propelled  at  a 
rapid  and  dangerous  rate  of  speed,  an  in- 
struction requested  that  "the  evidence  pro- 
duced upon  the  trial  of  this  action  falls  to 
show  that  defendant's  train  which  collided 
with  plalntitTs  vehicle,  and  thereby  injured 
her,  was  being,  at  the  time  6t  such  collision, 
run  at  an  unlawful  or  reckless  rate  of  8i)eed," 
was  properly  refused  upon  the  ground  that 
It  usurped  the  province  of  the  Jury,  whose 
duty  it  was  to  determine  the  question  as  to 
whether  the  train  was  run  at  a  reckless  rate 
of  speed.  In  the  course  of  the  opinion  the 
court  stated:  "If  there  were  no  other  objec- 
tion to  the  instruction,  it  was  properly  re- 
fused, because  it  did  not  apply  to  the  cause 
of  action  set  forth  in  the  complaint."  This 
statement,  if  not  dictum,  is  not  the  law. 
"Evidence  that  the  party  was  acting  in  viola- 
tion or  neglect  of  a  statute  or  ordinance  reg- 
ulating the  mode  of  conducting  vehicles  is  al- 
ways admissible  in  such  a  case,  as  tending  to 
show  negligence  in  the  one  guilty  of  the  omis- 
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slon."  Harrison  v.  Sutter  St  By.  Co.,  116 
Cal.  156.  47  Pac.  1019.  Whether  the  rate  of 
speed  was  unlawful  was,  under  the  general 
allegation  of  negligence,  a  proper  subject  for 
inquiry  under  which  an  ordinance  fixing  snch 
rate  might  have  been  Introduced.  There  is, 
therefore,  notliing  in  the  objection  first  made 
to  the  instruction.  No  evidence  whatever 
was  offered  tending  to  show  the  existence  of 
any  law  regulating  the  speed  of  cars  at  the 
point  in  question,  and  that  part  of  the  in- 
struction complained  of  was  strictly  in  ac- 
cord with  the  facts. 

[6]  The  Jury  were  told  that  "defendant  had 
a  right  to  propel  its  cars  at  any  rate  of  speed 
which  was  consistent  with  due  care  in  the 
business  of  railroading."  In  referring  to 
negUgence,  "due  care"  means  such  care  as  the 
law  requires  under  the  particular  circum- 
stances of  the  case.  The  term  is  relative  and 
its  application  depends  upon  the  degree  of 
care  and  vigilance  which  the  situation  of  the 
parties  and  the  circumstances  impose.  A  de- 
gree of  vigilance  on  the  part  of  defendant 
wliicb  would  have  constituted  "due  care" 
as  to  a  trespasser  on  its  grounds  would  not 
be  due  care  as  to  one  occupying  the  alleged 
relation  of  deceased  to  defendant  which  was 
that  of  a  passenger.  If  the  measure  of  dil- 
igence required  under  the  circumstances  of 
the  case  is  a  less  degree  of  vigilance  than  the 
highest  degree  of  care,  then  the  exercise  of 
such  lesser  degree  is  "due  care"  in  such  case; 
but  if,  on  the  contrary,  the  circumstances  are 
such  as  to  reqilire  the  highest  degree  of  care, 
then  less  than  such  degree  is  not  "due  care." 
In  this  case  the  court  instructed  the  Jury  as 
to  what  constituted  the  relation  of  passenger 
and  carrier,  and  told  the  Jury  that  if  such 
relation  existed  between  defendant  and  plain- 
tiff's intestate  at  the  time  of  the  collision, 
then  defendant  owed  her  the  highest  or  ut- 
most degree  of  care.  In  other  words,  the  in- 
structions, taken  as  a  whole,  told  the  Jury 
tbat  defendant  was  required  to  use  due  care 
in  the  rate  of  speed  at  which  it  propelled  its 
cars,  which  degree  of  care,  In  case  they  found 
that  deceased  was,  as  claimed  by  plaintifT,  a 
passenger  when  struck  by  the  car,  was  the 
highest  degree  of  care.  Therefore  "due  care" 
was  such  degree  of  care  as  defendant  owed 
to  deceased,  and  this  depended  upon  the  con- 
clusion reached  by  the  Jury  as  to  whether  or 
not  she  was,  at  the  time  when  struck  by  the 
car,  a  passenger  of  defendant  If  she  was, 
then  "due  care"  was,  as  the  court  had  re- 
peatedly stated  to  the  Jury,  the  highest  de- 
gree of  care. 

[7]  A  further  criticism  of  the  instruction  is 
the  use  therein  of  the  words  "business  of 
railroading."  It  is  alleged  in  both  the  com- 
plaint and  answer  that  defendant  was  at  the 
time  engaged  as  a  common  carrier  of  passen- 
gers, and  the  question  at  issue  was  whether 
plaintiff's  intestate  was  killed  as  a  result  of 
defendant's  negligence  while  being  transport- 
ed by  defendant  ad  a  passenger.  Hence  the 
"business  of  railroading"  could  not  refer  to 
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tbe  oi)eratlon  of  a  freight  train  or  to  any 
business  Included  within  the  term  other  than 
the  carrying  of  passengers  for  hire,  as  alleg- 
ed In  the  complaint  and  answer. 

Appellant  suggests  that,  in  Ueu  of  said  In- 
struction, the  court  should  have  instructed 
the  Jury  as  follows:  "The  defendant  had  a 
right  to  propel  Its  cars  at  any  rate  of  speed 
which  was  consistent  with  tbe  exercise  of 
due  care  In  the  transportation  of  passengers 
at  the  time  and  place  in  controversy."  As 
stated,  the  Instruction  given  could  not  have 
been  understood  by  the  Jury  as  referring  to 
any  business  transaction  by  defendant  other 
than  the  transportation  of  passengers;  nor 
could  It  have  been  understood  as  having  ref- 
erence to  any  other  time  and  place  than  that 
alleged  In  the  pleadings.  Moreover,  plalntUI 
did  not  ask  for  such  modification  of  the  In- 
struction. While  we  do  not  regard  the  in- 
struction given  as  a  model,  nevertheless  tbe 
giving  of  It  was  not  error. 

The  order  denying  the  motion  for  a  new 
trial  is  affirmed. 

We  concur:  CONRBY,  P.  3.;  JAMES,  J. 


OARPENTEB  ▼.   BRADFORD   et  aL 
(Cav.  1120.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.     Dec.    20,    1913.      Rebearine    De- 
nied by  Supreme  Court  Feb.  18,  1914.) 

1.  COBFOBATIOKS  (|  668*)— FoBEION  COBPO- 
RATIONB  —  SKBTICB  07  PBOCKSS  —  SUFFI- 
CIE5CT. 

Where  tbe  complaint  alleged  that  defend- 
ant was  a  foreign  corporation,  the  showing  of 
service  of  process  is  insufficient  where  the  af- 
fidavits merely  recited  service  on  the  secretary 
of  the  corporation,  but  did  not  allege  that  it 
was  doing  business  in  the  state,  since  Code 
Civ.  Froc.  §  411,  subd.  2,  declares  that,  if  a 
suit  is  against  a  foreign  corporation,  doing 
bnsinesB  within  the  state,  summons  may  be 
served  by  delivering  a  copy  to  the  secretary. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §|  2603-2627;    Dec  Dig.  §  668.*] 

2.  COBPORATIONS  (§  667%*)— FOBBIOK  OOBPO- 

BATiONS— Defendants— Neckssabt  PABiisa 
Under  St.  1907,  pp.  746,  747,  I  2,  amend- 
ing St.  1905,  pp.  493,  494,  providing  that  the 
directors  or  managers  in  office  of  a  forei^  cor- 
poration, whose  right  to  do  business  m  the 
state  is  forfeited  by  failure  to  pay  the  required 
license  tax,  are  deemed  to  be  trustees  of  the 
corporation  and  have  full  power  to  settle  its 
affairs  and  to  maintain  or  defend  any  action 
for  or  against  the  corporation,  a  foreign  cor- 
poration which  had  forfeited  its  license  to  do 
business  in  the  state  is  not  a  proper  party  to 
an  action  by  one  who  had  acquired  stock  from 
the  corporation  since  the  forfeiture  and  desired 
to  compel  the  issuance  of  new  certificates  to 
himself. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §  2640 ;   Dec.  Dig.  (  667%.*] 

3.  COBPOBATIONS  (S  683*)- FOBEION  COBPORA- 
TIONS—JUBIBDICTI  ON    OVEB. 

Under  St.  1907,  pp.  746,  747,  (  2,  amend- 
ing St.  1905,  pp.  493,  404,  providing  that  the 
directors  of  a  foreign  corporation,  which  has 
forfeited  its  right  to  do  business  in  the  state 
by    nonpayment    of    the    license    tax,    shall    l>e 


deemed  to  be  trustees  with  foil  power  to  settle 
the  affairs  of  the  corporation,  and  section  9  of 
the  act  of  1905,  providing  that  any  person  who 
shall  exercise  any  powers  of  a  foreign  corpora- 
tion, which  shall  have  forfeited  its  right  to  do 
business  in  the  state,  shall  be  gnilty  of  a  mis- 
demeanor, the  state  courts  are  without  jurisdic- 
tion to  compel  the  directors  of  a  foreign  corpo- 
ration, which  had  forfeited  Its  right  to  do  busi- 
ness in  the  state,  to  Issue  new  certificates  to 
plaintiff,  who  had  acquired  stock  in  the  corpo- 
ration after  its  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  2573 ;   Dec  Dig.  {  683.*] 

4.  COBPOBATIONS  (§  683*)— FOBEION  COBPOBA- 
TIONS—RlQHT  OF  Onk  Who  Sdbse«ju«ntlv 
AOQUIBED   STOOK. 

One  who  acquires  stock  in  a  foreign  cor- 
poration, which  has  forfeited  its  right  to  d» 
business  in  the  state,  is  entitled  to  participate 
in  the  distribution  of  the  assets  of  the  corpora- 
tion upon  the  settlement  of  its  affairs  by  tbe 
directors,  in  accordance  with  St.  1907,  p.  746, 
{  2,  even  though  he  is  not  entitled  to  compel 
the  issuance  of  new  certificates. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f  2573 ;   Dec  Dig.  i  683.*] 

5.  Appeal  and  Ebbob  <{  882*)— Pkbsors  Ef- 

TTTLKO  TO  AlXEOB  EBBOB. 

In  an  action  to  compel  the  issuance  of  new 
certificates  by  the  directors  of  a  foreign  corpo- 
ration in  wtiich  plaintiff  had  acquired  stock, 
after  its  forfeiture  of  its  license  to  do  bnsisess 
witiiin  the  state,  plaintiff  refused  to  offer  evi- 
dence of  his  damages  when  the  conrt  denied 
him  tbe  right  to  compel  the  issuance  of  new 
certificates.  Held,  that  this  precluded  plaintiC 
from  claiming  on  appeal  tiiat  the  action  of  the 
directors  constituted  a  conversion  of  his  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  3591-3610;  Dec  Dig.  i 
882.*] 

Appeal  from  Superior  Court,  San  Joaquin 
County;    C.  W.  Norton,  Judge. 

Action  by  A.  H.  Carpenter  against  George 
H.  Bradford  and  others.  From  a  Judgment 
for  defendants,  plaintiff  apx)eals.    Affirmed. 

A.  H.  Carpenter,  of  Stockton,  In  pro.  per. 
O.  B.  Parkinson,  of  Stockton,  for  lespondenta 

BURNETT,  J.  The  vital  question  Involved 
In  this  appeal  is  whether  the  directors  ot  a 
foreign  corporation,  after  It  had  forfeited  its 
franchise  to  do  business  in  this  state  by 
reason  of  Its  failure  to  pay  the  license  tax, 
can  be  compelled  to  reissue  stock  to  one  who 
purchased,  at  an  execution  sale  subsequent 
to  said  forfeiture,  the  shares  belonging  to 
and  standing  in  the  name  of  the  Judgment 
debtor. 

It  Is  alleged,  in  the  amended  complaint, 
that  "said  corporation  neglected  and  re- 
fused to  comply  with  the  statutes  of  this 
state  requiring  It  to  pay  an  annual  tax  to 
the  secretary ,  of  state  for  Its  license  to  do 
business,  as  such  foreign  corporation,  within 
the  state  of  California,  for  the  year  1907, 
and  thereafter  on  the  30th  day  of  November, 
1907,  it  forfeited  aU  Its  said  rights  and 
privileges  under  tbe  laws  of  this  state  to  do 
or  transact  any  business  as  such  corporation 
within  the  state  of  California."  It  further 
appears  therein  that  on  January  20,  190$. 


*For  other  cases  see  stune  topic  and  section  NUMBER  In  Dec.  Dls-  &  Am.  Dig.  Xay-No.  8«rt^  £  Rap'r  Isdeiat 
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said  execution  sale  occurred  and  plaintiff 
became  the  purchaser  and  secured  from  the 
sheriff  the  certificate  of  sale  of  833,006  shares 
of  the  capital  stock  of  the  corporation,  and 
"on  or  about  the  20th  day  of  January,  1908, 
at  Stockton,  CaL,  plaintiff  herein  handed  to 
said  defendant  trustees  and  executive  and 
proper  o£9cers  of  said  corporation  said  cer- 
tificate of  sale,  so  received  from  said  sheriff, 
and  then  and  there  demanded,  and  on  divers 
days  and  times  since  said  date  has  demand- 
ed, that  a  proper  certificate  of  stock  or  other 
evidence  showing  his  interest  In  said  corpo- 
ration and  the  property  thereof  be  issued  to 
him  for  the  stock  so  purchased  at  said  sher- 
iff's sale,"  but  that  defendants  refused  and 
have  ever  since  refused  to  comply  with  plain- 
tiff's demand  or  to  take  any  action  in  the 
matter  at  all. 

When  the  case  came  up  for  trial,  objec- 
tion was  made  to  the  Introduction  of  amy 
evidence  on  the  ground  that,  the  corporation 
having  no  right  to  do  business  "and  no  cer- 
tificates of  stock  tn  legal  effect,  no  evidence 
'can  be  Introduced  for  the  recovery  of  cer- 
tificates of  stock."  The  Judge,  in  sustaining 
the  objection,  stated:  "I  am  satisfied  that 
these  trustees  or  directors  of  this  Three 
Star  Company  are  without  power  to  issue 
certificates  If  they  wished  to  do  so  under  the 
law."  Then,  adverting  to  the  allegation  of 
damages  1a  the  complaint,  he  inquired  if 
plaintiff  desired  to  put  in  any  evidence  as  to 
that,  and  plaintiff  stated:  "If  the  defendants 
were  not  bound  to  issue  certificates  of  stock 
or  to  recognize  plaintiff's  right  to  any  In- 
terest in  said  corporation  or  the  property 
thereof,  we  do  not  think  evidence  of  such 
damage  would  be  admissible.  We  now  move 
for  a  Judgment  against  the  Three  Star  Com- 
Pfiny,  a  corporation  organized  under  the  laws 
of  the  territory  of  Arizona,  in  accordance 
with  the  prayer  of  the  amended  complaint; 
the  default  of  said  defendant  having  been 
duly  entered  by  the  clerk,  the  record  showing 
service  upon  the  secretary  .of  said  corpora- 
tion." This  motion  was  denied  "on  the 
ground  that  the  court  has  no  Jurisdiction  of 
said  corporation."  Whereupon  the  action 
was  dismissed,  with  costs  in  favor  of  the 
individual  defendants  who  had  appeared. 

[1]  The  refusal  of  the  court  to  enter  Judg- 
ment against  the  corporation  Is  Justified  on 
two  grounds:  First,  there  was  no  suflSclent 
proof  of  service  upon  said  corporation,  the 
affidavit  as  to  the  summons  showing  that  N. 
W.  Mahaffey  served  it  on  the  said  Three 
Star  Company  "by  handing  to  and  leaving 
with  George  A.  Brown,  Jr.,  personally,  who 
was  secretary  of  said  corporation,  in  the 
county  of  San  Joaquin,  state  of  California, 
a  copy  of  said  summons,"  etc.-;  and  there  is 
a  similar  aflSdavlt  of  the  service  of  the 
amended  complaint  There  was  no  showing 
that  at  the  time  of  said  service,  or.  Indeed, 
at  any  time,  the  said  foreign  corporation 
was  doing  business  in  California.  Tn  fact, 
it  sufficiently   appears   that,    when   the  at- 


tempted service  was  made,  the  corporation 
was  not  doing  and  had  no  authority  to  do 
business  in  this  state.  "Section  411  of  the 
Code  of  dvll  Procedure  declares  that  the 
summons  in  a  dvll  action  most  be  served  by 
delivering  a  copy  thereof  •  •  •  '(2)  If 
the  suit  is  against  a  foreign  corporation  do- 
ing business  in  the  state  and  having  a  man- 
aging or  business  agent,  cashier  or  secretary 
within  this  state,  to  such  agent,  cashier  or 
secretary.'  Under  the  provisions  of  this 
section,  in  order  that  the  court  may  get  Ju- 
risdiction over  a  fordgn  corporation.  It  Is 
requisite  that  such  corporation  shall  be  'do- 
ing business'  within  the  state  at  the  time  the 
summons  is  served,  and  that  the  service 
shall  be  made  upon  its  agent  who  is  managing 
the  business,  or  upon  its  cashier  or  secretary. 
*  *  *  By  reason  of  the  allegation  in  the 
complaint  that  the  appellant  is  a  foreign 
cotporatlon,  it  became  incumbent  upon  the 
plaintiff  to  show  that,  at  the  time  of  the  serv- 
ice. It  was  doing  business  within  the  state." 
Jameson  v.  Slmonds  Saw  Co.,  2  Cal.  App. 
586,  84  Paa  289.  See,  also,  R.  H.  Herron 
Co.  V.  Westside^  eta,  Co.,  18  Cal.  App.  778, 
124  Pac.  455. 

[2,3]  Again,  the  corporation  was  not  a 
proper  party  defendant  The'bause  of  ac- 
tion, if  any,  could  be  maintained  only  against 
the  directors  as  trustees  of  said  corporation. 
As  stated  in  Reed  &  Co.  v.  Harshall,  12  Cal. 
App.  704,  108  Pac  722:  "By  section  2  of  an 
act  of  the  Legislature  of  1907  (Stats,  of 
1907,  pp.  746,  747),  amendatory  of  the  act  of 
1905  (Stats,  of  1905,  pp.  493,  494),  requiring 
the  payment  by  corporations  of  an  annual 
license  tax  to  the  state,  it  is  provided  that 
the  directors  or  managers  in  office  of  a  do- 
mestic corporation,  whose  charter  is  forfeit- 
ed, or  of  a  foreign  corporation  whose  right  to  . 
do  business  in  this  state  is  forfeited,  because 
of  failure  to  pay  such  tax,  are  deemed  to  be 
the  trustees  of  such  corporation  and  the 
stockholders  and  members  of  such  corpora- 
tion, and  have  full  power,  as  such  trustees, 
to  settle  the  affairs  of  the  corporation,  and 
to  maintain  or  defend  any  action  or  proceed- 
ing then  pending  in  behalf  of  or  against  any 
of  said  corporations,  etc."  It  is  further 
provided  in  said  statute  that:  "Such  di- 
rectors or  managers,  as  such  trustees,  may  be 
sued  in  any  of  the  courts  of  this  state  by 
any  person  having  a  claim  against  any  of 
said  corporations."  Such  foreign  corporation 
is  not  exactly  "defunct,"  as  claimed  by  re- 
spondents, as  the  state  cannot  take  away  its 
charter,  but  it  is  at  least  a  case  of  "sus- 
pended animation."  It  can  do  nothing  as  a 
corporation  in  this  state,  and  the  only  rec- 
ognition to  be  accorded  it  by  the  courts  here 
is  in  the  settlement  of  Its  affairs,  and  this 
Is  to  be  accomplished  through  the  agency  of 
said  trustees. 

The  cases  cited  by  respondents  (Kaiser  L. 
&  F.  Co.  v.  Curry,  155  Cal.  638,  103  Pac.  341 ; 
Lewis  V.  Curry,  156  Cal.  95,  103  Pac.  493, 
and  Lewis  v.  M:mer  &  Lux.  156  Cal.  102,  103 
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Pac.  ^W  directly  Involve  domestic  corpora- 
tions, but  the  opinions  are  Instructive  as  to 
the  significance  and  scope  of  the  license  tax 
legislation.  In  the  last  of  these  It  Is  said: 
"The  directors  of  the  corporation  having 
taken  charge  of  Its  affairs  as  trustees,  as 
provided  in  section  400  of  the  Civil  Code,  and 
the  corporation  having  ceased  to  exist,  nei- 
ther the  corporation  Itself  nor  Its  directors 
can  be  compelled  to  continue  to  do  business 
by  reissuing  stock  transferred  from  one  of 
Its   stockholders   to   another  person." 

Although  it  may  not  be  accurate  to  say 
here  that  the  "Three  Star  Company,"  being 
a  foreign  corporation,  has  "ceased  to  exist," 
yet,  as  far  as  its  powers  and  activities  In 
this  state  are  concerned,  It  Is  in  exactly  the 
same  situation  as  the  corporation  considered 
In  the  said  Miller  &  ILux  Case.  If  the  statr 
ute  already  quoted  left  any  doubt  as  to  this, 
It  should  apparently  be  removed  by  a  con- 
sideration of  section  9  of  said  act  of  1905, 
providing  that:  "Any  person  or  persons  who 
shall  exercise  any  powers  of  a  foreign  corpo- 
ration which  shall  have  forfeited  its  right 
to  do  business  in  this  state,  shall  be  guilty 
of  a  misdemeanor."  The  said  corporation 
and  its  directors  having  no  authority  to 
transact  amf  corporate  business  or  to  exer- 
cise any  corporate  power  whatever  in  this 
state,  the  court  was  right  in  finding  that  the 
defendants  could  not  be  compelled  to  make 
the  requested  reissue  of  stock. 

[4]  It  does  not  follow,  however,  that  plain- 
tiff is  without  remedy.  If  h^  has  succeeded 
to  the  Interest  of  one  of  the  stockholders,  he 
is  entitled  to  an  accounting  and  to  partici- 
pate In  any  distribution  of  the  assets  of  the 
corporation.  It  is  said,  in  Lewis  v.  Miller  & 
Lux,  supra:  "The  holders  of  such  stock  by 
assignment,  of  course,  have  a  right  to' par- 
ticipate in  the  division  of  the  corporate  as- 
sets by  virtue  of  such  ownership,  but  the 
machinery  of  the  corporation  has  been  super- 
seded by  that  of  the  trustees  In  liquidation, 
and  they  cannot  be  allowed  or  required  to 
perform  further  functions  in  their  capacity 
as  a  corporation  or  as  directors  thereof." 

[5]  Appellant  contends  that  the  refusal  of 
defendants  to  Issue  the  stock  and  to  recog- 


nise his  right  to  any  Interest  In  the  property 
amounted  to  "an  unlawful  conversion  for 
which  action  would  lie;  and  this  would  be 
true  even  if  the  defendant  had  been  a  do- 
mestic corporation  and  had  forfdted  Its 
charter;  and  in  such  case  it  would  have 
been  legally  obligated  to  recognize  plaintiff's 
right  or  interest  in  the  corporation  or  Its 
property  (Kimball  v.  Union  Water  Co.,  44 
Cal.  176  [13  Am.  Rep.  157];  Ralston  v.  Bank, 
112  Cal.  208  [44  Pac.  476] ;  Ashton  ▼.  Heg- 
gerty,  130  Cal.  621  [62  Pac.  934] ;  Craig  t. 
Hesperia  Co.,  118  Cal.  8  [45  Pac.  10,  35  L. 
R.  A.  306,  64  Am.  St  Rep.  316]),  and  the  in- 
terest In  the  value  of  the  stock  would  be  the 
damages  that  the  plaintiff  was  entitled  to 
recover  (Black  v.  Vt  Marble  Co.,  137  Cal. 
683  [70  Pac.  776];  Kelly  v.  McKlbben,  54  CaL 
192)." 

The  cases  dted  apply  to  "going"  concerns, 
but,  if  we  accept  the  theory  of  appellant  as 
thus  stated,  it  can  be  of  no  avail  to  bin  as 
he  declined  to  offer  any  evidence  that  be 
was  damaged  by  the  action  of  defendants; 
the  answer  of  the  individual  defendants  hav- 
ing denied  "that  any  shares  of  stock  of  said 
corporation  at  the  time  alleged  in  said  com- 
plaint, or  at  any  other  time,  was,  or  that 
the  same  is,  of  the  value  of  $1  per  share 
or  of  any  value  whatever."  It  may  be  said 
that  all  the  other  material  allegations  of 
the  complaint  were  denied  in  said  answer, 
and  no  attempt  was  made  to  prove  any  of 
them,  with  the  single  exception  hereinbefore 
pointed  out.  In  fa.ct,  appellant  rested  upon 
the  contention  that  it  was  the  duty  of  de- 
fendants to  reissue  to  him  the  said  stock.  It 
may  be  that  his  complaint  was  broad  enough 
to  entitle  him  to  the  relief  hereinbefore  sug- 
gested If  he  had  Insisted  upon  it 

It  may  be  observed,  also,  that  the  detenol- 
natlon  of  the  trial  court  was  In  effect  t 
Judgment  of  nonsuit  and  of  course  It  will 
not  preclude  appellant  from  hereafter  assert- 
ing and  maintaining  by  an  appropriate  metb- 
od  of  procedure  whatever  legal  claim  he  ma; 
have  to  any  assets  of  said  corporation. 

The  Judgment  Is  affirmed. 

We  concur:   CHIPMAN,  P.  J.;   HART.  J. 
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CONNBUi  V.  HARRIS  et  al.    (Civ.  1376.) 

(District  Court  ot  Appeal,  Second  IMstrict,  Call- 
fomia.    Dec.  19,  1913.    Rehearing  De- 
nied Jan.  15.  1914.) 

1.  Pleading  (§  377*)— Mattebb  to  bb  Pbovko 
— Admissions— Failure  to  Deny. 

Where  the  complaint,  in  an  action  for  dam- 
ages from  a  collision  of  vehicles,  alleged  tiie  ex- 
istence of  an  ordinance  requiring  vehicles  to 
carry  a  white  and  red  light,  and  its  violation, 
defendant's  failure  to  deny  the  existence  of  the 
ordinance  admitted  its  existence  so  as  to  make 
proof  thereof  unnecessary. 

[EA.  Note.— For  otlier  cases,  see  Pleading, 
Cent  Dig.  {{  1228-1231;  Dec.  IMg.  t  377.»J 

2.  Kegliqence  (S  6*)  —  Vioultion  ojr  Obdi- 

NAI^CE. . 

It  is  negligence  per  se  to  violate  an  ordi- 
nance if  such  negligence  contributes  proximately 
to  the  accident. 

[Sd.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  |  8;    Dec.  Dig.  {  6.*] 

3.  Mabteb  and  Sebvant  ((  318*)— Irjubies 
TO  Thibd  Psbson  —  NEOLiaENCE  or  Inde- 
pendent CONTBACTOB. 

The  owner  of  property  is  not  responsible 
for  its  negligent  use  by  an  independent  contrac- 
tor to  whom  possession  has  been  given  for  a 
lawful  purpose. 

[Ed.  Note. — For  other  cases,  see  Master  &  Serv- 
ant Cent  Dig.  !i  1257, 1258 ;  Dec.  Dig.  i  318.*] 

4.  Masteb  and  Sebvant  (J!  818*)— Injtjbies 
TO  Third  Person— "Independent  Contrao- 

TOK." 

In  order  to  constitute  one  an  independent 
contractor,  he  must  have  control  of  the  manner 
In  which  the  contract  work  is  done,  and  be  re- 
sponsible only  for  the  results  of  the  work,  and 
he  is  not  an  independent  contractor,  but  is  a 
servant,  if  his  employer  retains  a  right  to  di- 
rect the  manner  in  which  the  work  shall  be 
done. 

lEd.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1257,  1268 ;  Dec.  Dig.  S 
318.* 

For  other  definitionB,  see  Words  and  Phrase*, 
vol.  4,  pp.  3542,  3543 ;    vol.  8,  p.  7686.] 

6.  Master  and  Servant  (|  318*)— Injuries 
to  TniRD  Pbbsons— Independent  Contrac- 
tob. 

When  defendant's  wagon  collided  with 
plaintiff's  automobile  it  was  loaded  with  timbers 
belonging  to  defendant,  but  was  driven  by  a 
teamster  whom  defendant  had  employed  to  haul 
the  timbers  to  a  town  for  a  certain  sum  by  us- 
ing defendant's  wagon  and  the  teamster's  horses ; 
the  latter's  wagon  being  too  small.  Defendant 
went  with  the  teamster,  and  helped  load  the 
timbers,  and  rode  with  him  a  part  of  the  way, 
and  only  left  the  wagon  after  dark,  and  person- 
ally procured  a  white  light,  and  assisted  in 
placing  it  on  the  wagon.  Held,  that  the  team- 
ster was  not  an  independent  contractor,  but  was 
defendant's  employe,  so  that  defendant  was  re- 
sponsible for  failure  to  have  a  red  light  on  the 
wagon  as  required  by  ordinance. 

fEd.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  fi  1267,  1258;  Dee.  Dig.  { 
818.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  E.  T.  Zook,  Judge. 

Action  by  John  F.  Connell  against  Forrest 
J.  Harris  and  others.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  motion  for  a 
new  trial,  defendants  appeal.    Affirmed. 


Eendrlck  &  Ardis,  of  Los  Angeles,  for  ap- 
pellants. R.  U  Horton,  of  Los  Angeles,  for 
respondent 

CONREY,  P.  J.  The  defendants  appeal 
from  the  Judgment  and  from  an  order  deny- 
ing their  motion  for  a  new  trlaL 

The  plaintiff  brought  this  action  to  recover 
damages  for  injuries  caused  to  his  automobile 
in  a  collision  vTith  the  rear  end  of  a  wagon 
belonging  to  defendants.  The  collision  oc- 
curred at  night  on  the  Washington  street 
boulevard  in  the  county  of  Ix>s  Angeles  while 
both  vehicles  were  going  westerly  from  Los 
Angeles  and  towards  Santa  Monica.  The 
wagon  of  the  defendants,  loaded  with  heavy 
timbers,  carried  no  light,  except  a  white  light 
attached  to  said  timbers.  According  to  the 
allegattons  of  the  complaint,  which  are  not 
denied  in  the  answer  of  the  defendants,  an 
ordinance  of  the  county  of  Los  Angeles  in 
force  at  the  time  of  the  accident  provided 
that  It  was  unlawful  for  any  person  to  drive 
any  vehicle  upon  any  highway  or  public  place 
during  the  period  from  one  hour  after  sunset 
to  one  hour  before  sunrise,  without  having  at- 
tached to  the  left  side  of  such  vehicle  "a  lamp 
showing  a  white  light  visible  In  the  direction 
towards  which  said  vehicle  is  proceeding  and 
a  red  light  visible  in  the  reverse  direction,  or 
unless  there  is  attached  to  the  front  of  such 
vehicle'  a  lamp  showing  a  white  light  visible 
In  the  direction  towards  which  said  vehicle  is 
proceeding  and  also  a  lamp  attached  to  the 
rear  of  said  vehicle  showing  a  red  light  visible 
in  the  reverse  direction." 

It  is  alleged  in  the  complaint  that  the  de- 
fendants at  said  time  did  not  have  "any  light 
of  any  kind  or  character  upon  the  rear  part 
or  portion  of  said  wagon  as  required  by  a  cer- 
tain ordinance  of  the  county  of  Los  Angeles 
hereinafter  referred  to,  by  reason  of  which 
negligence  on  the  part  of  ^d  defendant"  the 
injuries  described  were  caused.  The  evidence 
dtows  that  the  plaintiff's  driver  was  misled 
by  the  white  Ught  on  the  rear  of  the  wagon 
of  the  defendants,  as  well  as  by  the  absence 
of  any  red  light.  According  to  the  ordinance^ 
a  white  light  Indicated  an  approaching  vehi- 
cle; whereas,  a  red  light  would  have  truly 
indicated  that  the  vehicle  was  moving  wester- 
ly. This  was  especially  Important,  not  only  as 
showing  the  direction  In  which  the  wagon 
was  moving,  but  also  as  indicating  which 
side  of  the  road  it  was  entitled  to  use. 

The  wagon  was  the  property  of  defendants; 
but  they  denied  that  at  the  time  of  the  colli- 
sion it  was  in  their  possession  or  under  their 
ControL  They  had  bought  these  timbers  in  Los 
Angeles.  Then  they  had  approached  one  011- 
vares,  a  teamster,  and  agreed  with  him  that 
he  should  haul  the  timbers  to  Santa  Monica 
for  $6.  As  the  wagon  of  Ollvares  was  too 
small  to  properly  carry  the  timbers,  a  larger 
wagon  of  the  defendants  was  used,  together 
with  the  horses  of  Ollvares.    The  defendant 
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Albert  Harris  went  with  Olivaree,  and  abow- 
ed  him  the  way  to  the  yards  where  the  tim- 
bers were,  and  helped  to  load  them,  and  then 
rode  with  Ollvares  for  some  distance  ont 
Washington  street  Ollvares  testified  as  fol- 
lows: "Harris  rode  a  ways,  then  took  the 
car  and  went  home.  When  he  left  he  told  me 
to  take  the  timbers  home,  and  I  took  them 
there  because  he  told  me  so."  Harris  and 
Ollvares  acted  together  in  procuring  the 
white  light  lantern,  and  fastening  it  to  the 
timbers. 

Counsel  for  defendants,  after  first  arguing 
that  there  is  not  in  the  complaint  any  suffi- 
cient allegation  of  negligence,  next  contend 
that,  if  the  alleged  failure  to  have  such  lights 
as  were  required  by  the  ordinance  did  consti- 
tute negligence,  the  proof  failed  because  the 
plalntlfF  did  not  Introduce  any  evidence  of  the 
existence  of  the  ordinance.  To  this  the  plain- 
tiff's counsel  responds  that  the  pleading  of 
the  ordinance  was  a  material  part  of  his 
cause  of  action,  and  that  In  the  absence  of  an 
issue  raised  by  denial  it  was  not  necessary  to 
offer  evidence  to  prove  the  ordinance.  It  is  a 
fact  that  the  answer  on  file  contains  no  denial 
of  the  existence  of  the  ordinance.  On  this 
part  of  their  case  the  defendants  rely  on  the 
decision  in  Cragg  v.  Los  Angeles  Trust  Co., 
154  CaL  663,  669,  98  Pac.  1063,  16  Ann.  Cas. 
1061.  In  that  case  the  plaintiff,  having  been 
injured  in  an  elevator  belonging  to  defendant 
company,  charged  the  defendant  with  negli- 
gence in  having  placed  said  elevator  In  charge 
of  an  Incompetent  employe.  The  complaint 
did  not  plead  the  existence  of  any  ordinance; 
but  the  plaintiff  Introduced  in  evidence  a  cer- 
tain ordinance  of  the  dty  of  Los  Angeles 
making  it  unlawful  for  any  one  to  operate 
any  such  elevator  as  that  of  the  defendant, 
unless  licensed  to  do  so;  and  also  proved  that 
the  boy  In  charge  of  the  elevator  was  not  li- 
censed. In  the  decision  above  mentioned  the 
Supreme  Court,  in  ruling  that  the  ordinance 
was  properly  admitted  in  evidence,  said: 
"The  cause  of  action  here  alleged  was  not  a 
violation  of  the  ordinance,  but  the  negligence 
of  the  defendant,  and  the  ordinance  was 
simply  evidence  offered  to  show  such  negli- 
gence. Under  our  system  of  pleading.  It  Is 
both  unnecessary  and  Improper  to  plead  the 
evidence  relied  on  to  establish  the  ultimate 
facts  essential  to  a  cause  of  action."  It  was 
further  stated,  following  a  Missouri  decision, 
that,  where  the  suit  is  based  on  an  ordinance, 
it  should  be  pleaded,  but  that,  where  the  ordi- 
nance is  merely  sought  to  be  introduced  as 
an  evidentiary  fact,  it  need  not  be  pleaded, 
since  it  is  necessary  to  plead  only  the  ulti- 
mate and  substantial  facts  necessary  to  state 
the  cause  of  action.  The  court  further  says: 
"Some  of  the  cases  cited  by  counsel  for  de- 
fendant were  cases  where  it  was  not  at- 
tempted to  allege  any  negligence  other  than 
the  violation  of  an  ordinance,  and  the  ordi- 
nance was  not  well  pleaded.  If  the  allega- 
tion aa  to  the  ordinance  was  stricken  out. 


nothing  remained  to  sbow  negligence  Of 
these,  Lake  Erie  &  W.  R.  Co.  v.  Mlkesell,  23 
Ind.  App.  395,  59  N.  E.  488,  is  an  example.  In 
such  cases  it  Is  held  that  the  ordinance  must 
be  properly  pleaded,  and  that  the  complaint 
should  also  aver  that  the  ordinance  was  in 
force  at  the  time  of  the  occurrence  of  the  act 
complained  of.  Such  ruling  does  not  appear 
to  us  to  be  inconsistent  with  our  conclusion.'' 
The  Indiana  case  was  one  where  the  defend- 
ant was  charged  with  n^ligence  in  running 
its  train  in  a  manner  constituting  a  violation 
of  an  ordinance  passed  some  eight  years  be- 
fore. It  was  held  that  the  complaint  was  de- 
fective, in  that  it  did  not  show  that  the  ordi- 
nance was  in  force  at  the  time  of  the  acddent 
there  in  question.  It  was  taken  for  granted, 
however,  that  negligence  can  be  pleaded  as 
consisting  in  the  violation  of  an  existing  or- 
dinance where  such  negligence  was  a  proxi- 
mate cause  of  the  injury. 

[1, 2]  Our  attention  has  not  been  called  to 
any  decision  other  than  Cragg  v.  Los  Angeles 
Trust  Co.,  supra,  as  authority  for  the  propo- 
sition that  negligence  cannot  be  spedally 
predicated  upon  the  violation  of  an  ordinance, 
and  we  see  no  substantial  reason  wby  it  may 
not  be  done.  Our  conclusion  is  that  the  fail- 
ure of  defendants  to  deny  the  existence  of 
said  ordinance  admitted  the  fact  of  its  ex- 
istence, and  evidence  thereof  was  not  neces- 
sary. It  may  be  noted  here  that  the  com- 
plaint in  this  action  specifically  alleges  that 
said  ordinance  was  in  full  force  and  effect  at 
the  time  of  the  accident  "It  is  the  settled 
rule  in  this  state  under  the  doctrine  of  Cali- 
fornia cases  above  dted  that  the  violator  of  a 
local  ordinance  is  guilty  of  negligence  per  se 
if  auch  violation  contributes  proximately  to 
the  accident"  Stein  v.  United  Railroads,  159 
Cal.  368,  372, 113  Pac.  663,  665. 

[S,  4]  The  defendants  contend  that  the; 
were  not  In  possession  of  the  wagon  or  tim- 
bers at  the  time  the  Injuries  to  pUdntUTa 
automobile  were  recdved.  We  concede  the 
general  doctrine  stated  by  defendants'  coun- 
sel, that  the  owner  of  property  Is  not  respon- 
sible for  negligence  in  the  use  of  that  prop- 
erty by  an  Independent  contractor  to  whose 
possession  it  has  been  surrendered  for  some 
lawful  purpose.  In  order  to  constitute  sndi 
third  person  an  independent  contractor,  it  to 
necessary  that  he  shall  have  control  of  the 
manner  In  which  the  contract  work  shall  be 
done,  and  be  responsible  only  for  the  resolts 
of  the  work.  If  the  employer  retains  the 
right  to  direct  the  manner  in  which  the  work 
shall  be  done,  the  employed  person  becomes 
his  servant,  and  the  employer  remains  re- 
sponsible for  negligence  of  the  servant 

[S]  Vpon  the  facts  above  stated  we  con- 
clude that  the  defendants,  after  making  their 
contract  with  Ollvares,  retained  some  control 
over  the  manner  in  whidi  he  should  do  the 
work,  Albert  Harris  went  with  the  driver, 
and  directed  in  which  way  he  shoold  go  to 
the  yard.    He  personally  tool^part  in  olacing 
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the  timbers  on  the  wagon.  He  waa  stiU  rid- 
ing on  the  wagon  after  It  was  started  for 
Santa  Monica,  and  after  the  night  was  so  far 
advanced  that  a  light  became  necessary.  He 
personally  procured  the  white  U^t.  and  as- 
sisted In  placing  It  on  the  wagon.  The  mere 
fact  that  he  l^t  the  wagon,  and  told  OUvares 
to  drive  on  to  Santa  Monica  alone,  la  not  snf- 
fid^it  to  relieve  the  defendants  from  their 
responsibility.  A  similar  question  arose  In 
Majors  v.  Connor,  182  CaL  131,  121  Pac  871, 
where  the  Supreme  Court  said :  "Even  If  the 
agreement'  as  originally  made  could  be  con- 
sidered as  one  whereby  Majors  became  an 
Independent  contractor,  neverthdess  Connor, 
by  assuming  to  direct  the  work  either  person- 
ally, or  through  his  foreman,  took  the  respon- 
sibility upon  himself  and  his  codefendant 
which  might  have  rested  otherwise  upon 
plaintiff."  And  the  court  cites  1  Thompson 
on  Negligence,  t  658,  where  that  author  says: 
"It  the  proprietor  Interferes  with  the  work 
of  the  contractor,  and  directs  a  particular 
thing  to  be  done,  from  which  Injury  results, 
obviously  he  will  be  liable,  tor  it  is  his  own 
personal  act" 

Finally,  the  superior  court  found  upon  the 
evidence  that  the  violation  of  the  alleged  or- 
dinance was  the  proximate  cause  of  the  In- 
Jniy  in  this  case,  and  that  the  injuries  were 
not  caused  by  the  negligence  of  plaintiff.  We 
think  the  evidence  adequately  supports  those 
findings. 

The  Judgment  and  the  order  denying  a  new 
trial  are  affirmed. 

We  concur:  JAMES,  J.;  SHAW,  J, 


NBUHAKT  V.  OBOROB  K.  PORTBR  CO. 
(Civ.  143&) 

(District  Oiurt  of  Appeal,  Second  District,  Cali- 
fornia.   Dec.  17,  1913.    Rebearinx  Denied 
by  Supreme  Court  Feb.  13,  1914.) 

1.  COBPORATIONS   ({   399*)   —  OmoBBS— Au- 
THOsnr  07  Genibai.  Manaoeb. 

In  view  of  Civ.  Code,  S  2317,  defining  os- 
tensible authority  as  that  which  a  principal  In- 
tentionaUy  or  negligently  allows  a  third  person 
to  believe  the  agent  to  possess,  and  section 
2319  giving  an  agent  authority  to  do  every- 
thing usual  in  the  ordinary  course  of  business  af- 
fecting his  agency,  a  general  manager  of  a  cor- 
poration has  express  authority  to  do  those  things 
which  are  customary  in  the  transaction  of  its 
business,  and  may  have  ostensible  authority  to 
do  other  things  which  the  corporation  by  a 
course  of  conduct  holds  him  out  as  possessing. 

[£d.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  gg  1588^  1602-l6l0;  Dec.  Dig.  g 
399.*! 

2.  Bbokebs  (g  49*)— Pebpobuanoe  bt  Own- 
KB— Acceptance  of  Offeb. 

Where  plaintiff  did  not  obtain  an  offer,  as 
required,  of  $205,000  for  defendant's  bonds,  for 
which  plaintiff  undertook  to  find  a  purchaser, 
and  defendant's  manager,  in  response  to  plain- 
tiff's offer  of  $200,000  from  a  proposed  purchas- 
er, whose  name  plaintiff  did  not  disclose,  merely 
stated,   "Let  ns  go  to  the  bank  and  see  bow 


mnch  we  owe,"  there  was  no  acceptance  of  the 
offer  made  by  plaintiff,  so  that  he  cannot  claim 
commissions;  plaintiff  never  having  obtained  a 
binding  contract  from  the  proposed  purchaser 
which  be  could  present  to  defendant  a*  an  offer. 
[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
DJf.  gg  70-72:    Dec.  Die.  I  49.»1 

3.  BaoKEBfl   (g  49*)   —  ATTTHOBrrr  of  Cob- 
POKATK  Officebs— Sale  of  Bonds. 

A  statement  in  an  affidavit  by  a  president 
of  a  corporation,  which  plaintiff  claimed  agreed 
to  pay  him  a  commission  for  procuring  a  pur- 
chaser for  its  bonds,  made  in  a  suit  to  enjoin  a 
sale  of  the  bonds,  that  an  offer  for  the  bonds  of 
$200,000  had  been  obtained  which  it  was  desir- 
able to  accept  would  not  be  binding  upon  the 
corporation  as  an  aoceptnnce  of  the  offer  to  take 
the  bonds  for  $200,000,  the  affidavit  not  show- 
ing that  the  directors  would  have  accepted  the 
Otter. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
Dtg.  gg -       -     -  " 


70-72;    Dec.  Dig.  g  49.*] 


Appeal  from  Superior  Court,  lios  Angeles 
County;  Z.  B.  West,  Judge. 

Action  by  Daniel  Neohart  against  the 
George  K.  Porter  Company.  From  a  Judg- 
ment for  plaintiff  and  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals. 
Reversed. 

Louis  F.  Boaidman,  of  San  Francisco,  and 
Ward  Chapman,  of  Los  Angeles,  for  appel- 
lant Carter,  Klrby  &  Henderson,  of  Los 
Angeles,  tor  respondent. 

JAMBS,  J.  Plaintiff  aUeged  in  hla  com- 
plaint that  on  or  abont  the  25th  day  ot  No- 
vember, 1909,  he  was  employed  by  the  de- 
fendant to  obtain  a  purchaser  for  certain  cor- 
porate bonds  and  stock  and  to  negotiate  a 
sale  thereof,  subject  to  defendant's  approval, 
for  which  it  was  agreed  he  was  to  receive  a 
commlsaion  of  1  per  cent,  on  the  amount  ot 
the  sale.  He  alleged  further  that  he  did  ob- 
tain a  purchaser  who  was  ready,  able,  and 
willing  to  pay  the  sum  of  $200,000  for  the 
said  stock  and  bonds,  and  that  the  defendant 
agreed  to  accept  the  offer  and  to  consummate 
the  sale,  but  that  it  subsequently  refused  so 
to  do,  and  sold  the  property  to  persons  other 
than  the  proposed  purchasers  alleged  to  have 
been  secured  by  plaintiff.  Defendant  ad- 
mitted by  its  answer  that  one  of  its  officers 
had  agreed  with  the  plaintiff  that,  if  a  sale 
of  the  stock  and  bonds  was  made  to  a  buyer 
found  by  plaintiff  for  a  price  satisfactory  to 
defendant,  a  commission  of  1  per  cent  would 
be  paid,  and  admitted  that  the  plaintiff  had 
Informed  said  officer  that  he  had  a  purchaser 
who  was  able,  ready,  and  willing  to  pay  the 
sum  of  $200,000  for  the  stock  and  bonds.  It 
was  denied  that  this  offer  was  ever  accepted, 
and  it  was  denied  that  plaintiff  did  procure 
a  proposed  purchaser  who  was  ready,  able, 
and  willing  to  pay  the  price  mentioned.  The 
answer  contained  other  matter  of  defense  not 
necessary  to  be  here  stated.  Upon  trial  being 
had,  judgment  was  rendered  In  favor  of 
plaintiff,  and  a  motion  for  a  new  trial  was 


*For  other  caus  see  same  topic  and  saotion  NUMBER  In  Dec  Dig.  a  Am.  Dig.  Key-No.  Series  ft  Rep^  Indexes 
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thereafter  denied..  Defendant  has  appealed 
from  the  Judgment  and  from  the  order  deny- 
ing Its  motion  for  a  new  trial. 

A  determination  of  this  appeal  rests  large- 
ly apon  the  solution  of  two  questions,  to  wit: 
First,  whether  the  general  manager  of  de- 
fendant corporation  had  authority  to  bind  the 
corporation  in  the  matter  of  the  sale  of  the 
stock  and  bonds  In  question ;  second,  wheth- 
er, conceding  that  such  authority  existed, 
the  corporation  did  through  such  officer  ac- 
cept the  proposal  made  to  It  through  plain- 
tiff for  the  sale  of  the  stock  and  bonds  at  the 
price  of  $200,000.  It  appears  reasonably 
clear  from  all  the  evidence  that  the  defend- 
ant was  a'  corporation  organized  for  the  pur- 
pose of  more  conveniently  handling  the  prop- 
erty of  the  George  K.  Porter  estate,  which 
consisted  largely  of  agricultural  lands.  This 
corporation  was  organized  by  George  K. 
Porter  during  his  lifetime,  and  the  capital 
stock  of  the  same  was  apportioned  in  equal 
shares  among  his  wife  and  two  childreo. 
After  his  death,  his  widow  married  Fred  L. 
Boruff,  who  at  the  time  of  the  transaction 
had  with  plaintiff  was  the  secretary  and 
general  manager  of  the  defendant  corpora- 
tion. The  defendant,  in  addition  to  its  direct 
ownership  in  lands,  possessed  177  bonds 
of  the  San  Fernando  Mission  Land  Company 
and  also  1,000  shares  of  stock  of  the  latter 
corporation.  On  the  26th  of  August,  1909, 
at  a  meeting  of  the  board  of  directors,  a  reso- 
lution was  adopted  which  provided  in  part 
as  follows:  "Resolved,  that  Fred  L.  Boruff, 
the  manager  of  the  company,  is  hereby  au- 
thorized and  directed  to  put  all  the  alleged 
properties  of  this  company,  with  the  excep- 
tion of  the  home  place,  and  improvements 
thereon,  together  with  the  orchards  and 
premises  surrounding  the  same,  comprising 
about  100  acres  of  land,  upon  the  market  for 
sale  upon  the  most  advantageous  terms  pos- 
sible ;  and  be  is  for  that  purpose  authorized 
to  employ  agents  to  enter  into  negotiations 
with  any  prospective  buyers  and  obtain  such 
propositions  as  he  can,  both  for  the  sale  of 
said  ranch  property  and  also  for  the  stock 
and  bonds  of  the  San  Fernando  Mission  Land 
Company,  and  submit  such  offers  or  proposi- 
tions to  the  board  of  directors;  and  if  a  satis- 
factory proposition  for  the  sale  of  any  of  said 
property  Is  obtained,  the  president  and  secre- 
tary are  authorized  to  consummate  the  same 
and  to  execute  the  papers  necessary  there- 
for." It  was  pursuant  to  this  authority  that 
Mr.  Boruff,  the  general  manager,  negotiated 
with  plaintiff  for  the  purpose  of  selling  the 
stock  and  bonds. 

Plaintiff  in  his  testimony  stated  that  the 
price  first  set  by  Mr.  Boruff  was  the  sum  of 
$250,000  for  the  stock  and  bonds,  and  that, 
upon  he  (plaintiff)  remarking  that  he  could 
not  get  that  price,  "Mr.  Boruff  thought  he 
would  take  $230,000,  and  I  told  him  that  was 
impossible ;  that  we  could  not  get  that  price 
for  the  property.     Then  Mr.  Boruff  and  1 


had  several  interrlewB,  I  can't  Just  tell  how 
many.  •  •  •  Finally  Mr.  Boruff  spoke 
about  he  would  take  $216,000.  •  •  •  He 
said  if  I  would  sell  them  for  $215,000  be 
would  Increase  my  commission.  I  told  him 
'No';  that  that  was  not  the  question  that  came 
in ;  the  question  was  for  him  to  put  a  price 
that  I  could  deliver  the  bonds.  He  then  final- 
ly spoke  of  $210,000.  I  then  went  back  to 
Mr.  Brand  and  told  him  that  I  had  an  offer, 
that  I  could  deliver  the  goods  for  $210,000 
and  I  believe  he  then  made  the  offer  of  $200,- 
000  for  the  property,  both  the  stoiSc  and  the 
bonds.  Then  I  went  to  Mr.  Boruff  and  toli 
htm,  and  finally  Mr.  Boruff  agreed  to  take 
$206,000,  and.  if  I  got  that  through,  he  would 
still  increase  my  commission;  I  told  him 
'No,'  the  regular  commission  was  1  per  cent 
*  *  *  I  went  to  Mr.  Brand  again,  and  he 
refused  to  give  them  any  more.  •  •  *  I 
then  went  down  to  Mr.  Boruff.  •  •  •  We 
discussed  it  pro  and  con,  and  finally  he  says: 
'Come  on,  let  us  go  down  to  the  bank  and 
see  how  much  we  owe  on  if — down  to  the 
Security  Savings  Bank."  The  stodc  and 
bonds  had  previously,  and  during  the  life- 
time of  George  K.  Porter,  been  pledged  as 
collateral  security  for  a  large  loan  with  the 
bank  named.  The  plaintiff  testified  that 
after  he  and  Boruff  reached  the  bank  the 
Interest  due  on  the  loan  was  calculated,  and 
that  Mr.  Boruff  asked  the  president  of  the 
bank  to  deliver  the  stock  and  bonds  to  a  ce^ 
tain  trust  company,  and  which  the  president 
refused  to  do  until  he  had  consulted  his  at- 
torney, for  the  reason  that  he  understood 
that  there  was  an  Interest  of  a  minor  In  the 
8to<^  and  bonds  about  which  some  question 
had  been  suggested.  Plaintiff  narrated  how 
talk  had  followed  between  himself,  Mr.  Bor- 
uff's  attorney,  the  attorney  for  the  bank,  and 
the  attorn^  for  the  minor.  The  result  was 
that,  in  the  course  of  two  or  three  days,  an 
action  was  brought  on  behalf  of  the  minor 
and  the  other  child  of  George  K.  Porter,  who 
was  then  of- age,  in  which  action  an  injunc- 
tion was  secured  which  restrained  the  cor- 
poration from  making  any  sale  of  the  stock 
and  bonds.  Within  about  30  days  the  Injnnc- 
tional  order  was  modified  and  a  sale  of  tbe 
stock  and  bonds  was  made  for  a  sum  which 
netted  the  corporation  $200,000,  the  purchas- 
ers not  being  the  ones  with  whom  plaintiff 
had  had  his  negotiations.  Plaintiff  made  no 
claim  that  Mr.  Boruff  had  In  words  agreed 
to  accept  less  than  $205,000  for  the  stock  and 
bonds,  and  he  also  admitted  that  he  bad  le- 
fused  to  Inform  Boruff  as  to  who  his  prospec- 
tive purchaser  was.  His  counsel  argue  that 
the  action  of  Boruff  when  the  offer  of  $200,- 
000  was  communicated  to  him  by  plaintUt 
amounted  to  an  acceptance  of  the  offer. 

First  taking  up  the  question  of  the  au- 
thority of  the  general  manager  to  bind  tbe 
corporation:  Plaintiff  made  no  statement 
in  his  testimony  that  any  representations 
were  made  by  Boruff  as  to  th^  powers  which 
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he  possessed  respecting  the  bmsiness  of  the 
corporation;  he  did  not  even  state  that  he 
knew  that  BorutF  was  the  general  manager 
of  defendant  company.  Throughout  hla  testi- 
mony he  referred  to  him  simply  as  "Mr. 
Borafl."  He  made  no  claim  of  knowledge  of 
any  transactions  had  prior  to  that  time 
wherein  similar  negotiations  had  been  con- 
summated by  the  general  manager  without 
protest  from  the  corporation,  and  he  made  no 
showing  that  the  general  business  of  the  cor- 
poration comprehended  the  sale  or  transfer  of 
stock  and  bonds  possessed  by  it.  In  fact,  it  may 
be  said.  Judging  by  the  contents  of  the  affidavit 
filed  by  the  president  of  the  corporation  in 
the  injunction  suit  matter,  that  the  chief  and 
ordinary  business  of  the  corporation  was  to 
control,  manage,  and  operate  its  agricultural 
lands.  It  seems  that  the  debtors  of  the  cor- 
poration to  whom  large  sums  were  owing 
had  pressed  for  payment,  and  the  corporation 
had  found  it  necessary  to  dispose  of  its  prin- 
cipal properties  in  order  to  satisfy  these 
creditors.  There  was  owing  to  the  bank 
which  helff  the  stock  and  bonds  as  collateral 
security  a  sum  of  money  in  excess  of  $100,- 
000.  In  the  resolution  from  which  quotation 
has  been  made,  and  in  the  preliminary  pox- 
tlon  thereof,  there  was  set  forth  the  reasons 
why  a  sale  of  the  proi)erty  was  desired  to 
be  made. 

[1]  A  general  manager  of  a  corporation  has 
express  authority  to  do  those  things  only 
which  are  ordinarily  customary  and  usual 
In  the  transaction  of  its  business.  He  may 
have  also  ostensible  authority  to  do  other 
things  which  the  corporation  by  a  course  of 
conduct  may  bold  him  out  as  being  possessed 
of,  hot  that  condition  is  not  shown  in  this 
case,  as  has  been  before  noted.  Sections 
2317,  2319.  ClT.  Code ;  Thompson  on  Corpora- 
tions (2d  Bd.)  vol.  2,  i  1690  et  seq.  It  has 
been  held  in  this  state  that  the  president  of  a 
corporation  has  no  power  merely  by  virtue 
of  his  office  to  buy  and  sell  the  property  of 
the  corporation.  Black  v.  Harrison  Home 
Co.,  155  Cal.  121,  99  Pac.  494 ;  Alta  SUver  M. 
Co.  T.  Mining  Co.,  78  Cal.  629,  21  Pac.  873; 
Northwestern  Packing  Co.  y.  Whitn^  et  aL, 
6  Cal.  App.  105,  89  Faa  981. 

[2]  In  considering  whether  there  had  been 
an  acceptance  by  BorutC  of  the  offer  made  by 
plalntUC,  there  is  another  fact  which  is  en- 
titled  to  emphasis,  and  that  Is  that  the 
plaintiff  at  no  time  procured  an  offer  of  the 
price  which  Bomff  stated  to  him  he  desired 


should  be  secured  for  the  sto<^  and  bonds. 
In  the  complaint  of  plaintiff,  it  was  admitted 
that  he  was  not  employed  to  obtain  a  pur- 
chaser at  a  price  fixed,  but  such  a  price  as 
would  be  satisfactory  to  Us  employer.  In 
his  testimony  he  admitted  that  he  never  did 
obtain  an  offer  for  a  price  of  any  amount 
such  as  was  named  by  Boruff,  as  the  least 
price  named  by  the  latter  was  the  sum  of 
$205,000.  BorufTs  response  to  the  offer  of 
$200,000  was:  "Let  us  go  to  the  bank  and  see 
how  much  we  owe."  Plaintiff  never  did  pro- 
duce his  purchaser  before  Boruff,  nor  did  he 
procure  any  deposit  of  money  on  account  of 
the  purchase  price,  and  he  refused  to  tell  his 
employer  who  the  proposed  purchaser  was. 
He  never  obtained  a  binding  contract  from 
hls>proi>osed  purchaser,  and  therefore  could 
not  present  to  his  employer  an  offer  of  con- 
tract which,  upon  acceptance,  would  have 
been  binding  upon  the  vendee.  Under  these 
circumstances,  the  evidence  did  not  Justify 
the  trial  Judge  in  determining  that  there 
had  been  an  acceptance,  even  by  Boruff,  of 
the  offer  alleged  to  have  been  procured  by  the 
plaintiff. 

[3]  The  claim  Is  made  that,  because  in  the 
affidavit  of  Kate  C.  Boruff,  the  president  of 
the  corporation,  which  affidavit  was  filed  in 
the  injunction  suit,  the  affiant  set  out  that 
an  offer  for  the  stock  and  bonds  of  $200,000 
had  been  obtained  which  it  was  desirable  to 
accept,  such  admission  showed  an  acceptance 
by  the  corporation  of  the  offer  of  plaintiff's 
client,  and  amounted  to  a  waiver  of  any  duty 
resting  upon  plaintiff  to  produce  a  binding 
offer  from  his  proposed  purchaser,  or  to  pro- 
duce him  before  the  other  contracting  par- 
ties. The  statements  made  by  Kate  C.  Boruff 
in  her  affidavit,  if  they  could  be  given  the  ef- 
fect which  respondent  claims  for  them,  could 
not  be  binding  upon  the  corporation.  She 
did  not  set  out  in  her  affidavit  that  the  direc- 
tors had  accepted  the  offer,  or  that  they  had 
moved  in  that  direction  and  would  have  con- 
summated such  act,  except  for  the  interfer- 
ence made  by  the  Injunctional  order.  On  all 
of  these  points  it  seems  that  the  plaintiff 
failed  to  sustain  his  burden  by  the  proof  of- 
fered, and  that  the  findings  of  the  trial  Judge 
in  his  favor  are  without  sufficient  support  in 
the  evidence. 

For  the  reasons  given,  the  Judgment  and 
order  are  reversed. 

We  concur:  OONRBT,  P.  J. ;  SHAW,  J. 
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VENTRE  V.  TISCOBNIA  Vt  al 
(ay.  1281.) 

(District  Court  of  Appeal,  rirst  District,  Cal- 
iforiiia.    Dec  30,  1913.) 

1.  PaBTITION    (J    89*)— ACTIOMS— SuimciENOT 

OF  Evidence. 

In  partition  in  which  defendant  claimed 
an  allowance  for  improvements,  evidence  held 
not  to  sustain  a  finding  that  defendant  was 
onljr  entitled  to  an  allowance  of  one-half  of 
$100,  spent  in  leveling  a  part  of  the  land,  and 
was  not  entitled  to  any  allowance  for  expendi- 
tures in  constructing  a  bulkhead. 

[Ed.   Note.— For  other   cases,   see   Partition, 
Cent.  Dig.  §§  246,  251;   Dec  Dig.  i  89.*] 

2.  PABTrrioN   ({  89*)— Inciokntai.  Relisf— 
Pbooe^— Failure  to  Pboduce  Evidence. 

Where,  in  partition,  defendant  claimed  for 
expenditures  of  $1,000  in  constmcting  a  bulk- 
bead,  and  $500  in  leveling  the  land,  plaintiffs 
fiiilure  to  produce  evidence  contradicting  such 
expenditures,  as  could  readily  have  been  done,  if 
plaintiers  evidence  was  false,  he  merely  testtfy- 
ing  that  he  could  have  leveled  the  land  in  a  week 
with  five  men,  and  built  the  bulkhead  in  less 
than  a  week  with  seven  or  eight  men,  will  be 
taken  as  confirmatory  of  defendant's  evidence 
as  to  his  expenditures. 

[Ed.   Note. — ^For  other  cases,  see   Partition, 
Cent.  Dig.  g§  246,  251 ;    Dec.  Dig.  {  80.*] 

3.  Pabtitior    ({   89*)— Ikoidxntal   Bbubt— 
Pboof— Evidence. 

Plaintiffs  general  statement,  in  partition 
in  which  defendant  claimed  to  have  expended 
$600  in  leveling  the  land,  and  $1,000  in  con- 
structing a  bulkhead  to  make  it  rentable,  that 
be  could  have  leveled  the  land  in  a  week  with 
five  men,  and  constructed  the  bulkhead  in  less 
than  a  week  with  seven  or  eight  men,  did  not 
create  a  material  conflict  of  evidence  on   the 

Question  so  as  to  sustain  a  finding  for  plaintiff 
hereon,  under  the  rule  making  a  finding  on  con- 
flicting evidence  conclusive. 

[Ed.   Note.— For   other  cases,    see   Partition, 
Cent  Dig.  U  246,  251 ;    Dec.  Dig.  I  89.*] 

4.  PaBTITION     (§    85*)— INCIDENTAI-    BELnBT— 

Claim  fob  Imfbovements. 

While  at  common  law  a  tenant  in  common 
could  not  claim  contribution  in  an  action  at 
law  for  necessary  improvements  made  upon  the 
common  property  without  the  cotenant  s  con- 
sent, in  partition,  a  court  of  equity  would  take 
such  improvements  into  consideration,  and 
award  the  cotenant  in  possession  equitable  com- 
pensation therefor,  leaving  onl^  the  realty  with- 
out the  improvements  to  be  divided. 

[Bid.    Note. — For   other   cases,    see   Partition, 
Cent.  Dig.  tS  236-245 ;   Dec  Dig.  S  85.*] 

6.  Pabtitioh  (f  85*)  —  Pabtition  Between 

COTXNAKTS  —  AlXOWANOE       FOB       IlCFBOVE- 
UXNTS. 

If  a  cotenant  has  in  good  faith,  without 
the  consent  of  the  other  tenant,  expended  mon- 
ey in  making  permanent  improvements  on  the 
common  property  which  were  necessary  to  its 
preservation,  suitable  allowance  will  be  made 
to  him  upon  decreeing  partition,  especially  where 
the  other  tenant  enjoyed  the  increased  rentals 
resulting  therefrom. 

[Ed.   Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  K  236-245;   Dec  Dig.  |  85.*] 

6.  Pabtitioii  U  85*)— Pabtition  Between 
CoTENANTS— Allowance  fob  Imfbovements. 
Where,  in  partition,  it  appeared  that  de- 
fendant had  made  improvements  upon  the  com- 
mon property  which  were  necessary  to  its  pres- 
ervation, and  increased  its  rental  value,  plain- 
tiff should  have  been  required  to  elect,  either 


to  contribute  equally  to  the  cost  of  the  improve- 
ments, or  relinquish  all  claim  to  a  part  of  the 
increased  rentals. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  ||  236-245;    Dec  Dig.  |  85.*] 

7.  Pabtition  (i  86*)— Aixowance  fob  Im- 
fbovements—Relation  of  Landlobd  and 
Tenant. 

Tenants  in  common  may  create  the  rela- 
tion of  landlord  and  tenant  between  themselves, 
and,  if  they  do,  improvements  by  a  cotenant  in 
possession  as  an  ordinary  tenant,  made  solely 
for  his  individual  purpose,  cannot  form  the 
basis  of  a  claim  for  contribution  against  his  co- 
tenant  upon  partition. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  |g  236-245;    Dec.  Dig.  {  85.*] 

Appeal  from  Superior  Court:,  City  and 
County  of  San  Francisco;  ES.  N.  Rector, 
Judge. 

Action  by  Stefano  Ventre  against  Antonio 
Tlscomia  and  otters.  From  a  Judgment  for 
plaintiff,  and  an  order  doiylng  a  motion  for 
new  trial,  the  defendant  named  appeals.  Re- 
versed. 

Devoto,  Richardson  ft  Devoto,  of'San  Fran- 
cisco, for  appellant  Sullivan  ft  Sullivan  and 
Theo.  jr.  Rocbe,  all  of  San  Francisco,  for  re- 
spondent 

liBNNON,  P.  J.  These  are  appeals  from  an 
interlocutory  decree,  and  from  an  order 
denying  a  new  trial  In  an  action  for  the  par- 
tition of  real  property,  In  which  the  plaintiff 
and  the  defendant  Tlscomia  as  tenants  In 
common  claim  an  undivided  Interest 

The  defendant  Tlscomia  answered,  and 
Joined  in  the  plaintiff's  prayer  that  the  prop- 
erty be  partitioned  in  accordance  with  their 
respective  Interests,  but  by  way  of  cross-com- 
plaint claimed  that  he  had  expended  certain 
sums  of  money  in  the  preservation  and  im- 
provement of  ttie  common  property,  for  which 
sums  he  sought  Judgment  against  the  plaintiff 
as  an  incident  of  the  partition. 

The  plaintiff  answered,  and  denied  the  al- 
legations of  the  cross-complaint  concerning 
the  claim  for  moneys  expoided  in  the  preser- 
vation and  Improvement  of  the  property, 
and  In  that  behalf,  after  pleading  the  statute 
of  limitations  against  such  daim,  alleged  that 
whatever  moneys  said  defendant  had  expend- 
ed in  or  about  the  land  sought  to  be  parti- 
tioned were  expended  by  him  for  his  indi- 
vidual use  and  benefit,  and  not  for  the  com- 
mon benefit  of  plaintiff  and  said  defendant 

The  undisputed  facts  of  the  case  as  dis- 
closed by  the  evidence  are  these:  The  land  In 
controversy,  consisting  of  some  12  or  13  acres, 
was  originally  purchased  by  the  plaintiff  and 
defendant  Tlscomia  as  tenants  in  common, 
and  occupied  by  them  as  copartners  In  the 
bxislness  of  raising  vegetables  for  the  market 
Upon  the  dissolution  of  the  partnership,  and 
for  several  years  thereafter,  Tlscomia  used 
and  occupied  the  entire  premises,  maintaining 
thereon  a  truck  garden,  for  which  use  and 


•For  other  cases  see  some  topic  and  section  NUMBER  la  Deo.  Dig.  A  Am.  Dig.  Kay-NOb  SerbM  ft  Rep'r  ladezat 
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occnpation  be  paid  to  the  plaintiff  the  sam 
of  $25  per  month.  Finally  the  plaintiff  and 
Tlscomia  Joined  in  a.  ten  years'  lease  to  the 
defendant  Lon  Hoy  of  several  acres  of  the 
common  property  for  the  total  rental  of 
$7,200,  payable  at  the  rate  of  $00  per  month. 
Tiscomla,  during  the  time  he  waa  in  the  ex- 
clusive use  and  occupation  of  the  common 
property,  made  certain  permanent  improve- 
ments thereon,  which  consisted  in  part  of  lev- 
eling the  acreage  leased  to  the  defendant  Lou 
Hoy,  and  erecting  and  maintaining  a  fence  in 
the  nature  of  a  bulkhead  some  2,000  feet  in 
length  for  the  purpose  of  preventing  the 
storm  waters  of  severe  winters  from  washing 
away  and  thereby  rendering  valueless  a  con- 
siderable portion  of  the  property.  The  leased 
land  prior  to  the  leveling  was  unimproved, 
and  yielded  no  profit  in  rent  or  otherwise. 
The  plaintiff  contributed  nothing  towards  the 
expeise  of  this  improvement  and  preserva- 
tion of  the  common  property,  but  afterwards 
claimed  and  received  one-half  of  the  in- 
creased income.  It  was  an  admitted  fact  in 
the  case  that  Tlscomia,  for  the  use  and  occu- 
pation of  that  portion  of  the  common  proper- 
ty remaining  in  his  exclusive  possession  after 
the  execution  of  the  lease  of  the  defendant 
Lou  Hoy,  was  indebted  to  the  plaintiff  in  the 
'sum  of  $160,  and  that  at  the  time  of  the  com- 
mencement of  the  action  there  was  due  and 
unpaid  to  the  plaintiff,  as  his  share  of  the 
rent  reserved  under  the  lease,  the  sum  of 
$300,  which  had  been  collected  and  retained 
by  Tlscomia. 

The  foregoing  facts  being  undisputed  or  ad- 
mitted, and  the  title  and  interests  of  the  re- 
spective parties,  together  with  the  necessity 
for  partition,  being  conceded,  the  only  con- 
troversy which  developed  upon  the  trial  rdat- 
ed  solely  to  the  question  as  to  whether  or  not 
the  improvements  and  preservation  of  the 
property  as  made  by  Tlscomia  were  for  the 
common  benefit,  and  worth  the  sum  claimed 
to  have  been  expended  by  him  for  tiiat 
purpose. 

The  trial  court,  upon  the  issue  relating  to 
the  improvement  and  preservation  of  the 
property,  found  that  Tlscomia  had  expended 
$100  in  leveling  the  leased  portion  of  the 
land,  but  found  against  him  in  so  far  as  the 
construction  and  cost  of  the  fence  or  bulk- 
head were  concerned;  and,  after  deducting 
one-half  of  the  cost  of  leveling  from  the  sum 
admittedly  due  to  plaintiff,  Judgment  was  en- 
tered in  his  favor  for  the  sum  of  $400. 

[1]  Upon  this  phase  of  the  case  we  think 
the  findings  are  clearly  contrary  to  the  evi- 
dence. It  will  be  remembered,  as  previously 
pointed  out,  that  it  was  not  disputed  that 
Tlscomia  had  leveled  the  leased  portion  of 
the  land  and  erected  the  bulkhead.  His  testi- 
mony as  to  the  necessity  for  and  the  approxi- 
mate cost  of  these  improvements  is  substan- 
tially as  follows:  Within  ten  years  preceding 
the  commencement  of  the  action  he  had  lev- 
eled from  time  to  time  four  or  five  acres  of 


the  partitioned  property.  Such  leveling  was 
necessary  to  prevent  small  streams  of  flood 
waters,  having  their  sources  in  a  creek  which 
ran  through  the  property,  from  carrying 
away  the  soil.  Without  leveling  this  partic- 
ular piece  of  property  was  not  rentable;  but 
as  a  consequence  of  the  leveling  it  was  leased 
to  the  defendant  Lon  Hoy  for  a  term  of  ten 
years  at  the  monthly  rental  of  $60,  thereby 
and  to  that  extent  increasing  the  rental  value 
of  the  ttitire  tract  The  leveling  occupied 
about  three  months'  time  In  all,  and  cost  ap- 
proximately $500.  A  year  or  two  after  the 
dissolution  of  the  copartnership  the  construc- 
tion of  the  bulkhead  was  commenced,  and 
was  continued  pieconeal  from  time  to  time 
until  completed.  It  was  8  or  4  feet  high, 
2,000  feet  in  length,  and  cost  appro:dmately 
$1,000.  In  its  construction  some  $500  worth 
of  material  was  used,  and  the  services  of 
from  seven  to  nine  men,  laborers  and  carpen- 
ters, were  needed  and  employed  at  odd  times, 
some  of  whom  were  paid  $4.50  per  day  and 
found,  and  others  at  the  rate  of  from  $30  to 
$50  per  month.  The  bulkhead  was  necessary 
to  protect  the  greater  part  of  the  entire  tract 
from  being  inundated  and  partially  washed 
away  by  the  storm  waters  from  wet  winters. 

Plaintiff  contends  that  the  findings  fixing 
the  cost  of  leveling  the  leased  land,  and  re- 
fasing  to  allow  anything  for  the  construction 
of  the  bulkhead,  are  Justified,  and  should  be 
sustained  because  of  a  claimed  confiict  in  the 
evidence,  and  the  asserted  Inherent  Improb- 
ability of  Tlscomla's  testimony. 

We  fall  to  find,  after  a  careful  scrutiny  of 
the  record,  a  substantial  or  any  conflict  In 
the  evidence  either  as  to  the  necessity  for  the 
improvements  mentioned  or  their  cost,  and 
we  are  not  convinced  that  the  testimony  of 
Tiscomla,  standing  as  it  does  uncontradicted 
and  unimpeached,  was  rightly  ignored  by  the 
lower  court  in  making  up  its  findings. 

The  plaintiff  was  a  witness  in  his  own  be- 
half, and  his  defense  to  the  claim  for  con- 
tribution to  the  expenses  of  improving  and 
preserving  the  common  property  was  practi- 
cally rested  upon  his  testimony  alone.  As  a 
witness  he  did  not  deny  that,  in  order  to  suc- 
cessfully cultivate  the  leased  land,  it  was 
necessary  to  divert  several  small  streams 
which  overflowed  from  the  creek,  nor  did  he 
deny  that  the  leveling  done  by  Tiscomla 
accomplished  this  result  Neither  did  he 
deny  that  such  leveling  was  the  proximate 
cause  of  the  lease  to  the  defendant  Lou  Hoy, 
and  also  of  a  material  enhancing  of  the  rent- 
al value  of  the  entire  property.  True,  the 
plaintiff  did  testify  that  "the  leveling  was 
done  to  plant  vegetables,"  and  that  "it  was 
not  necessary  to  prepare  the  land  to  do  any 
leveling."  This,  however,  was  not  in  con- 
tradiction of  anything  testified  to  by  Tis- 
comla. The  latter  did  not  claim  that  the 
leased  land  needed  preparation  by  leveling 
or  otherwise  to  make  it  productive.  His  tes- 
timony rather  was  to  the  effect  that,  without 
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leveling,  tbe  overflow  from  tbe  creek  would 
render  the  cultivation  of  vegetables  onproflt- 
able.  If  not  Impracticable,  and  therefore  it 
may  be  fairly  said  that  he  and  the  plaintiff 
were  in  substantial  accord  as  to  the  reason 
and  necessity  for  leveling.  The  claim  of  Tis- 
Gomla  that  a  fence  or  bulkhead  was  neces- 
sary to  preserve  the  property  from  the  rav- 
ages of  storm  waters  was  not  even  attempted 
to  be  disputed,  but,  to  the  contrary,  was  In 
a  measure  corroborated  rather  than  contra- 
dicted by  the  evidence  of  the  plaintiff,  who 
testified  that  the  bulkhead  in  controversy 
was  the  continuation  of  a  fence  which  had 
been  erected  by  both  parties  previous  to  the 
dissolution  of  the  copartnership  for  the  pur- 
pose of  protecting  the  vegetables  from  the 
wash  of  the  waters  of  the  creek,  which  at 
times  arose  to  the  height  of  tbe  fence. 

It  will  thus  be  seen  that  there  is  no  conflict 
In  the  evidence  relating  to  the  question  of  tbe 
necessity  for  the  improvement  and  preserva- 
tion of  the  common  property  by  leveling  and 
bulkheading. 

With  reference  to  the  cost  of  these  im- 
provements, the  plaintiff  merely  testified,  "If 
I  had  five  men,  I  could  do  tbe  leveling  in  a 
week,  and,  if  seven  or  eight  men  worked  con- 
tinuously, it  would  take  less  than  a  week  to 
build  the  fence." 

[2]  This  testimony  constitutes  the  sole 
basis  for  the  claimed  conflict  in  the  evidence 
concerning  the  cost  of  improving  and  preserv- 
ing the  property;  but  we  are  at  a  loss  to  per- 
ceive how  such  testimony  can  be  fairly  said 
to  controvert  Tlscomia's  testimony  that  he 
bad  expended  $500  in  leveling  the  land,  and 
$1,000  in  the  construction  of  the  bulkhead. 
The  plaintiff  did  not  deny  that  these  sums 
were  so  expended,  nor  did  be  otherwise  at- 
tempt to  show  the  contrary.  He  merely  ven- 
tured the  assertion  that  he  could  have  com- 
pleted tbe  leveling  and  constructed  the  bulk- 
head in  considerably  less  time  than  did  Tis- 
comla.  Plaintiff  did  not  say,  however,  by 
what  method  the  work  could  be  done  in  so 
short  a  time,  nor  did  he  pretend  to  know 
what  the  cost  would  be  for  the  labor  in  one 
instance,  and  for  labor  and  material  in  the 
other.  Surely  such  testimony  cannot  be 
deemed  to  be  satisfactory  evidence,  which 
alone  will  Justify  a  decision.  Code  Civ.  Proc. 
S  1835.  It  did  not  disprove  or  tend  to  dis- 
prove the  testimony  of  TIscornia  that  from 
time  to  time  the  sums  mentioned  were  neces- 
sarily expended  by  him  in  the  manner  and 
for  the  purpose  stated.  Such  facts  were  all 
of  an  open  and  notorious  character  which 
could  have  been  readily  disproved  if  false, 
and  the  failure  of  the  plaintiff  to  produce 
any  evidence  to  the  contrary  must  be  taken 
as  confirmatory  of  TIscornia' s  testimony. 
Cavanangb  v.  Wholey,  143  Cal.  164,  76  Paa 
9T». 

[3]  In  short,  tbe  claimed  conflict  In  the  evi- 
dence on  this  phase  of  the  case  rests  solely 
upon  a  mere  general  assertion  of  tbe  plain- 


tiff which  does  not,  either  expressly  or  im- 
pliedly, purport  to  meet  and  overcome  the  de- 
tailed and  positive  declarations  of  Tiscornia. 
Such  a  situation  does  not  create  a  material 
conflict  of  evidence,  vrlthin  the  meaning  of 
the  settled  rule,  which  will  support  a  finding 
claimed  to  be  based  thereon.  Field  v.  Shorb, 
99  Cal.  661,  34  Pac.  504 ;  8av.  ft  L.  Soc  v. 
Burnett,  106  Cal.  614,  39  Pac.  822. 

•  From  the  view  which  we  have  taken  of  tbe 
evidence  upon  tbe  whole  case,  it  follows  that 
the  findings  of  the  lower  court  upon  the  is- 
sue Immediately  under  discussion  cannot  be 
sustained,  unless  it  can  be  said,  as  a  matter 
of  law,  that  the  plaintiff  cannot  be  charged 
with  and  compelled  to  contribute  ratably  to 
the  cost  of  improvements  which,  notwith- 
standing his  participation  in  the  resulting 
benefits  and  profits,  he  contends  were  nether 
necessary  nor  made  with  bis  consent. 

This  particular  phase  of  tbe  case  has  been 
elaborately  briefed  by  the  respective  counsel 
for  the  parties  to  the  appeal ;  but  we  do  not 
deem  it  necessary  to  follow  in  this  opinion 
every  turn  and  angle  of  tbe  argument  It 
will  suffice  to  state  that  our  conclusions  and 
the  reasons  therefor  are  deduced  from  a  con- 
sideration of  the  numerous  authorities  pro 
and  con  which  have  been  cited  to  us. 

[4]  The  necessity  for  the  improvements,  as 
has  already  been  shown,  was  established 
by  the  uncontradicted  testimony  of  TIscor- 
nia. The  plalntifl  admittedly  shared  in  the 
increased  rentals  resulting  therefrom,  and 
therefore,  we  think,  was  chargeable  with  his 
share  of  the  cost  of  the  improvements,  even 
though  It  be  assumed  that  the  evidence 
shows  they  were  made  without  bis  consent, 
express  or  implied.  While  at  common  law 
a  tenant  in  common  could  not  dalm  con- 
tribution in  an  action  at  law  for  necessary 
Improvements  made  upon  the  common  prop- 
erty without  the  consent  of  a  cotraiant,  nev- 
ertheless, inasmuch  as  an  action  for  partition 
was  essentially  equitable  in  Its  nature,  a 
court  of  equity  was  required  to  take  im- 
provements into  account  when  decreeing  par- 
tition, and  to  award  to  the  cotenant  in  pos- 
session, who  had  necessarily  and  In  good 
faith  improved  the  common  property  and 
enhanced  its  value  at  his  own  cost,  snch 
equitable  compensation  as  would  leave  only 
the  value  of  the  estate  without  the  improve- 
ments to  be  divided  among  the  tenants  in 
common.  This  relief  was  granted  In  actions 
in  partition  in  keeping  with  the  familiar 
principle  of  equity  Jurisprudence  whidi  re- 
quires that  one  who  seeks  equity  must  do 
equity.  The  rule  In  this  behalf  has  been 
adopted  and  applied  with  but  rare  excep- 
tions In  every  Jurisdiction  where  the  action 
for  partition  is  considered  as  one  calling  for 
equitable  interposition  and  relief. 

[C]  Therefore  it  may  be  safely  said  that 
the  rule  of  to-day  generally  accepted  and 
settled  by  a  host  of  harmonious  aathorltles, 
la  that  a  ootenant,  seeking  c^rtltloii  of  tbe 
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common  property  at  the  hands  of  a  eonrt  of 
eqalty,  will  be  granted  relief  only  upon  the 
condition  that  the  equitable  rights  of  his 
cotenant  will  be  respected  and  protected. 
Accordingly  it  has  been  uniformly  held  that, 
where  It  is  shown  that  one  cotenant  In  com- 
mon has,  in  good  faith,  with  or  without  the 
consent  of  his  cotenant,  expended  money  in 
making  i)ermanent  improvements  which  were 
necessary  to  the  preservation  of  the  common 
proiierty,  partition  should  not  be  decreed 
without  first  counting  the  cost  of  such  Im- 
provements, and  making  a  suitable  allowance 
for  the  same. 

There  are  no  reported  decisions  of  the 
court  of  last  resort  in  this  state  which  as- 
sert a  contrary  rule,  and  there  is  practically 
no  conflict  of  authority  In  other  Jurisdictions 
upon  the  proposition.  The  equitable  rule  and 
the  reason  for  it,  as  declared  here,  are  stated 
in  one  form  or  another  in  the  numerous  au- 
thorities dealing,  generally  .and  speciflcally, 
with  the  subject,  which  have  been  collected 
and  reviewed  in  note  C  to  the  case  of  Ward 
V.  Ward,  29  L.  R.  A.  452. 

The  cases  relied  upon  to  support  the  con- 
tention of  the  plaintiff  are  in  some  Instances 
clearly  contrary  to  the  pronounced  weight  of 
authority,  and  in  other  instances  are  readily 
distinguishable  from  the  case  at  bar,  in  that 
they  were  actions  at  law  in  assumpsit  by 
a  cotenant  for  the  cost  of  improvements,  or, 
when  the  action  was  in  partition,  it  was 
shown  that  the  improvements  were  not  nec- 
essary and  permanent,  or  were  cases  in 
which  the  cotenant  did  not  share  in  the  bene- 
fits resulting  from  the  improvements.  This 
being  so,  the  cases  referred  to  cannot  be  con- 
sidered as  having  any  application  to  the 
facts  of  the  present  case. 

[6]  If,  as  we  think,  the  evidence  In  the 
present  case  shows  without  conflict  that  the 
improvements  to  the  common  property  were 
necessary  to  its  preservation,  and  enhanced 
its  rental  value,  then  the  plaintiff  should 
have  been  put  to  his  election,  either  to  con- 
tribute equally  to  the  undisputed  cost  of  the 
improvements,  or  else  relinquish  all  claim 
to  a  share  of  the  increased  rentals  resulting 
therefrom.  Rathbun  v.  Colton,  15  Pidc. 
(Ifass.)  471. 

[7]  The  flnding  of  the  lower  court  relating 
to  the  necessity  and  cost  of  the  Improvements 
in  question  cannot  be  Justified  upon  the  the- 
ory that  such  Improvements  were  made  by 
Tlscomia  In  the  character  of  an  ordinary 
tenant  at  will  of  the  plaintiff.  Undoubtedly 
tenants  in  common  are  privileged  to  create 
by  contract,  express  or  implied,  the  relation 
of  landlord  and  tenant  between  themselves 
(Jones  on  Landlord  and  Tenant,  f  28);  and 
it  is  true  that  if,  in  addition  to  being  tenants 
in  common,  the  relation  of  the  parties  to 
partition  is  In  tact  that  of  landlord  and  ten- 
ant, oo  Improvement  of  all  or  any  part  of  the 
common  property  made  by  the  cotenant  in 
possession  in  the  character  of  an  ordinary 


tenant,  and  solely  for  the  pnrpoae  of  ena- 
bling him  to  promote  an  Individual  enterprise 
which  he  is  conducting  upon  the  premises, 
can,  in  the  absence  of  a  covenant  covering 
the  construction  and  cost  of  such  improve- 
ments, constitute  the  basis  of  an  enforceable 
claim  for  contribution  upon  partition.  C!os- 
grlfl  V.  Foss,  152  N.  Y.  104,  46  N.  E.  307,  36 
L.  R.  A.  753,  57  Am.  St  Rep.  500.  No  such 
situation,  however,  confronts  us  in  the  case 
at  bar.  No  issue  concerning  the  existence 
of  the  relation  of  landlord  and  tenant  was 
raised  by  the  pleadings,  nor  found  upon  by 
the  lower  court.  The  case  was  not  tried, 
either  In  whole  op  in  part,  upon  the  theory 
that  the  relation  of  landlord  and  tenant 
existed  between  the  parties  to  the  partition, 
but  was  heard  and  determined  solely  upon 
the  issue  of  the  relative  rights  of  the  parties 
as  tenants  in  common.  That  this  is  so  is 
manifested  by  the  findings  and  Judgment  al- 
lowing Tlscomia  $100  for  leveling  a  portion 
of  the  common  property.  Clearly  the  flnding 
in  this  particular,  when  read  and  construed 
in  conjunction  with  the  pleadings  and  the 
evidence,  was  based  solely  upon  the  theory 
that  Tlscomia,  as  the  cotenant  in  possession, 
had  made  a  necessary  improvement  of  the 
oommon  property  which  inured  to  the  Joint 
benefit  of  both  parties  as  tenants  in  common. 
It  is  equally  clear  from  a  consideration  of 
the  pleadings  and  proof  that  the  superior 
court  found  against  Tlscomia  upon  the  issue 
relating  to  the  bulkheadlng  of  the  common 
property,  not  because  it  was  done  by  Tls- 
comia as  an  ordinary  tenant  from  month  to 
month  for  his  individual  use  and  benefit, 
but  solely  upon  the  theory  that  such  im- 
provement was  not  necessary  to  the  preser- 
vation of  the  common  property,  and  was 
made  without  the  consent  of  the  plaintiff. 

The  evidence,  however,  as  has  been  pre- 
viously pointed  out,  shows,  we  think,  without 
confiict  that  such  improvements  were  not 
only  necessary  to  the  preservation  of  the 
common  property,  but  enhanced  its  rental 
value,  and  that  the  resulting  profits  were 
shared  equally  with  the  plaintiff.  To  permit 
the  plaintiff  to  participate  in  the  benefits 
which  must  have  resulted  from  improvements 
necessary  to  the  preservation  of  the  entire 
property,  and  at  the  same  time  share  equally 
in  the  Increased  rentals  which  followed  the 
making  of  a  part  of  the  improvements,  would 
manifestly  be  Inequitable,  unless  provision 
be  also  made  upon  partition  for  suitable 
compensation  to  Tlscomia  for  the  cost  of 
such  Improvements. 

It  follows  that  the  decree  appealed  from 
must  be  reversed  in  so  far  as  it  concerns  the 
issue  relating  to  the  Improvements  to  the 
common  property,  and  the  cause  remanded 
for  a  retrial  upon  that  issue  alone,  to  the 
end  that  the  defendant  Tlscornla's  claim 
against  the  plaintiff  for  contribution  may,  in 
keeping  with  the  evidence,  be  equitably  ad- 
judicated.   Accordingly  it  is  ordered  that  the 
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Jndgment  and  order  appealed  from  be  re- 
versed. 

We  concur:  KERRIGAN,  J.;  RICHARDS,  J. 


WILSON  T.  CHESLEY.     (Civ.  1107.) 

(District  Court  of  Appeal,  Tliird  District,  Cal- 
ifornia.   Dec.  SI,  1913.) 

1.  Apfbai.  and  Error  ({  781*)— Dismissa.!/— 
Want  of  Actual  Controversy— Costs. 

On  motion  to  dismlsa  plaintifTs  appeal 
from  an  order  vacating  a  judgment  entered 
against  defendant  upon  nia  default,  it  appeared 
that  since  taking  the  appeal  the  parties  had 
transferred  to  a  third  party  their  respective 
interests  which  they  may  have  had  in  the  prop- 
erty  in  litigation,  so  that  neither  party  was 
longer  interested  m  the  result,  except  aa  to  the 
determination  of  costs.  Held,  that  the  appeal 
should  be  dismissed,  the  determination  of  costs 
being  no  ground  for  retaining  jurisdiction. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {!  63-80,  3122;  Dec.  Dig.  i 
781.»] 

2.  Costs  (J  241*)— On  Affeai,. 

On  appeal  from  an  order  vacating  a  default 
judgment  against  defendant  where  defendant's 
affidavit  to  dismiss  plaintiffs  appeal  therefrom 
showed  that  the  litigation  was  settled,  and  it 
api>eared  that  the  trial  court  had  abused  its 
discretion  in  vacating  the  judgment,  the  coats 
of  appeal  will  be  divided  equally  between  the 
parties. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  §§  927-935;   Dec  Dig.  {  241.*] 

Appeal  from  Superior  Court,  Butte  Coun- 
ty ;  H.  D.  Gregory,  Judg& 

Action  by  Joseph  Ii.  Wilson  against  J.  P. 
Chesley.  From  an  order  vacating  a  judg- 
ment against  defendant  entered  upon  his  de- 
fault, plaintifl  appeals.  Motion  to  dismiss 
granted. 

J.  R.  King,  of  Gridley,  and  Oarleton  Gray, 
of  OrovUle,  for  appellant  J.  Corkin,  of 
Orovllle,  for  respondent. 

HART,  J.  This  is  a  motion  to  dismiss  the 
appeal  taken  In  the  above-entitled  cause  from 
an  order  setting  aside  the  default  of  the  de- 
fendant upon  his  failure  to  answer  the  com- 
plaint within  the  time  prescribed  by  law  and 
vacating  the  Judgment  entered  upon  said 
default  The  motion  Is  supported  by  an  affi- 
davit filed  by  the  defendant  and  recourse  to 
"all  of  the  proceedings  and  pleadings  had  in 
this  action."  The  action  is  in  ejectment 
and  its  purpose  is  to  recover  from  the  de- 
fendant the  possession  of  certain  real  prop- 
erty situated  in  Butte  county,  and  for  dam- 
ages for  the  alleged  unlawful  withholding  of 
such  possession.  The  controversy  grows  out 
of  a  contract  whereby  the  plaintUT  agreed  to 
sell  to  the  defendant  and  the  latter  agreed  to 
purchase  said  property  upon  certain  specified 
terms. 

The  affidavit  of  the  defendant  which  is  not 
denied  or  controverted  by  the  plaintiff,  re- 
cites that  "soon  after  the  appeal  was  taken, 
to  wit,  on  or  about  the  15th  day  of  August, 


1918,  one  B.  F.  Johnson  purchased  from  tbe 
said  J.  L.  Wilson  all  of  his  eqtilty  In  said 
property,  and  also  purciiased  of  this  afiluit 
all  of  his  interest  In  the  said  property,  there- 
by merging  the  title  and  the  said  possession 
of  said  land  in  the  said  B.  F.  Johnson;  tliat, 
at  the  time  the  said  B.  F.  Johnson  purchased 
the  two.  equities  aforesaid,  it  was  for  the  pur- 
pose of  settling  tills  action,  as  was  stated  to 
this  affiant  at  that  time,  and  the  said  Joseph 
Ia  Wilson  did  transfer  to  said  B.  F.  Johnson 
all  of  his  right,  title,  and  interest  in  said 
land,  together  with  any  damages  that  he  may 
have  sustained,  and  the  said  B.  F.  Johnson, 
In  purchasing  the  equity  of  this  affiant  did 
make  it  a  part  of  the  consideration  that  tliis 
affiant  would  be  released  fully  and  forever 
from  any  damage  or  expense  by  reason  of 
his  withholding  this  property;  that  it  was 
the  affiant's  Information  and  belief  that  the 
settlement  aforesaid  would  include  each  and 
any  cause  of  action  of  the 'aforesaid  action 
and  ejectment  or  of  this  appeal,  and  that  tbe 
said  action  and  this  appeal  would  be  dis- 
missed and  forever  satisfied ;  that  when  this 
affiant  learned  that  the  said  appeal  had  not 
been  dismissed,  he  asked  J.  R.  King,  one  of 
the  counsel  for  the  plaintiff  and  appellant 
why  the  action  had  not  been  dismissed,  and 
the  said  J.  R.  King  advised  him  that  the  rea- 
son the  said  appeal  had  not  been  dismissed 
was  tliat  the  appellant  desired  that  the  ap- 
peal be  heard  so  as  to  determine  who  would 
pay  the  costs  of  the  appeal;  that  tbe  only 
right  to  be  adjudicated  by  a  decision  of  tliis 
court  would  be  the  question  of  costs,  as  all 
other  matters  therein  have  been  settled  and 
the  subject  has  long  ceased  to  exist" 

[1]  From  tbe  uncontroverted  verified  facts 
contained  in  the  foregoing  affidavit,  obvious- 
ly no  other  conclusion  Is  permissible  than 
that  the  parties  to  this  action  have,  since  the 
taking  of  this  appeal,  reltaqulshed  and  trans- 
ferred absolutely  to  a  third  party  their  re- 
spective claims  to  any  right,'  title,  or  interest 
which  they  may  have  had  in  and  to  Che  prop- 
erty which  is  the  sole  subject  of  this  litiga- 
tion ;  that  the  full  and  complete  title  to  said 
property  has  thereby  been  vested  and  merged 
in  a  single  individual;  that  tbe  parties  to 
this  action  are  no  longer  Interested  in  the  re- 
sult of  an  adjudication  of  the  controversy  on 
this  appeal,  and  that  indeed,  by  reason  of 
the  sale  by  both  parties  of  their  respective 
asserted  interests  In  said  property  to  one  and 
the  same  party.  In  whom  absolute  title  there- 
to has  merged,  there  is  remaining  to  be  de- 
termined or  decided  by  this  court  no  ques- 
tion, the  decision  of  which  could  beneficially 
or  injuriously  affect  either  of  the  parties. 
In  other  words,  there  is  no  conclusion  which 
this  court  could  announce  on  the  merits  of 
the  appeal  which  could  have  any  eflFect  one 
way  or  the  other,  on  the  status  of  either  of 
the  parties  to  the  action  with  respect  to  the 
subject-matter  thereof.  As  is  said  in  the 
case   of   Re   Blytbe,    108  Cal.   124,   127,  41 


*For  other  cases  see  same  topic  and  section  NUMBSR  In  Dec.  Dig.  A  Am.  Die.  Key-No.  SerlM^  Rep'T  Indexes 
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Pac.  88,  84:  "In  principle  It  matters  not 
whether  the  relinquishment  of  the  claim  be 
voluntary,  as  by  purchase,  abandonment,  or 
compromise,  or  Involuntary,  as  by  final  de- 
cree, In  both  cases  the  Interest  of  the  appel- 
lant in  the  controversy  has  come  definitely 
to  an  end,  and  the  decision  on  the  appeal  can- 
not affect  the  result  as  to  the  thing  in  issue 
•  •  •  before  the  court"  And,  as  is  said 
in  California  v.  San  Pablo  ft  Tulare  R.  B. 
Co.,  149  U.  8.  308,  13  Sup.  Ct  876,  37  L.  Bd. 
747:  "The  court  is  not  empowered  to  decide 
moot  questions  or  abstract  propositions,  or 
to  declare,  for  the  government  of  future  cas- 
es, principles  or  rules  of  law  which  cannot 
afreet  the  result  as  to  the  thing  in  issue  in 
the  case  before  it" 

Nor  will  the  court  retain  the  appeal  and 
decide  alleged  errors  merely  for  the  purpose 
of  determining  who  shall  pay,  and  who  Is  en- 
titled to  receive,  the  costs  on  appeal  which 
are  alone  in  issue.  Hayne  on  New  Trial  and 
Appeal,  p.  1066.  The  appellant  in  this  case, 
according  to  the  respondent's  affidavit,  vol- 
untarily surrendered  his  right  to  maintain 
this  appeal  by  disposing  of  his  interest  in  the 
thing  in  controversy  and  thus  leaving  no 
"contest  involving  the  determination  of  ad- 
versary rights."  In  re  Blythe,  supra.  In 
that  case,  speaking  on  this  identical  question, 
the  court  says:  "Appellant  contends  that  her 
rights  to  costs  following  a  successful  appeal, 
even  If  her  right  is  found  to  be  no  greater 
than  this,  gives  her  such  a  substantial  inter- 
est in  the  controversy  as  must  compel  the 
retention  and  determination  of  the  questions 
presented  by  her  appeal.  But  to  this  we 
cannot  accede.  Were  appellant,  for  example, 
to  declare  that  she  bad  surrendered  her 
claim  to  respondent,  and  finally  adjusted 
and  disposed  of  the  matter  in  controversy, 
saying  that  it  had  been  agreed  between  them 
that  the  appeal  should  be  pressed  to  a  deci- 


sion, solely  to  determine  which  of  the  two 
should  bear  the  costs,  it  would  present  a  case 
not  different  in  principle  from  the  present; 
and,  the  costs  being  incidental  to  the  Judg- 
ment, the  appeal  would  be  dismissed  as  no 
longer  being  a  contest  involving  the  determi- 
nation of  adversary  rights."  See,  also.  Nel- 
son V.  Nelson,  153  Oal.  205,  94  Pac.  880;  Tur- 
ner V.  Markham,  166  CaL  70.  103  Pac.  320. 

[2]  But,  as  to  the  costs  on  appeal,  we  think 
that,  under  the  circumstances  revealed  here, 
the  same  should  be  borne  and  paid  in  an 
eqnal  proportion  by  the  appellant  and  re- 
spondent. It  is  true  that,  by  disposing  of 
his  interest  in  the  subject-matter  of  the  ac- 
tion or  "the  thing  in  issue  before  the  court" 
while  the  appeal  was  yet  pending,  the  appel- 
lant in  practical  effect  abandoned  the  appeal ; 
still,  while  not  intending  anything  said  here 
as  the  expression  of  a  definite  opinion  upon 
the  merits  of  the  appeal,  which  has  not  been 
submitted  for  decision,  an  examination  of 
the  record  on  appeal,  which  has  been  made  a 
part  of  the  record  on  this  motion,  has  con- 
vinced us  that  there  is  merit  in  the  appeal, 
by  which  we  mean  and  do  not  hesitate  to  say 
that  there  is  much  apparent  force  in  the 
contention  of  the  appellant  tliat  the  trial 
court,  upon  the  record  as  it  is  presented  here, 
abused  its  discretion  in  making  the  order 
from  which  the  appeal  is  taken.  We  are 
therefore  of  the  opinion  that  the  appellant 
should  not  be  required  to  bear  the  whole  of 
the  costs  on  appeal,  but,  as  before  suggested, 
that  a  division  of  that  burden  equally  be- 
tween both  parties  would  be  eminently  Just 
and  equitable. 

The  appeal  is  dismissed,,  the  api)ellant  and 
respondent  each  to  pay  one-half  of  the  costs 
on  appeaL 


We    concur: 
NEIT,  J. 


CHIPMAN,    P.    J.;     BUR- 
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CALIFORNIA  RECLAMATION  CO.  v.  NEW 
ZEALAND  INS.  CO.     (Civ.  1187.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Dec.  30, 1913.    Rehearing  Denied 
by  Supreme  Court  Feb.  27,   1914.) 

1.  EVIDENCB  (S  461*)— Paboi.  Bvidknob— Ik- 
TKNT— MaBINK    IN8UBAWC»— CONTBAOra 

Wliere  a  marine  policy  specifically  insured 
a  dredge  in  tow  of  a  sea  tug  on  a  given  journey, 
and  was  silent  as  to  any  barges  which  might 
accompany  the  dredge,  oral  evidence  is  admissi- 
ble to  show  whether  it  was  understood  the 
barges  were  to  accompany  the  dredge;  the 
contract  itself  being  silent. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Si  2129-2133 ;   Dec.  Dig.  {  461.*] 

2.  INSUKANCB  (§  615*)— Mabink  Policies. 

While  Civ.  Code,  {  2662,  declares  that  a 
concealment  entitles  the  injured  party  to  re- 
scind a  contract  of  insurance,  rescission  is  not 
the  exclusive  remedy  of  an  insurer  who  has 
written  a  policy  in  favor  of  one  who  concealed 
a  matter  affecting  the  risk;  but  the  insurer 
may  seek  aSirmative  relief  in  a  court  of  equity 
for  any  injury  sustained  by  the  wrongful  act, 
or  may  set  up  fraud  by  way  of  defense  to  an 
action  on  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1530,  1632-1534;  Dec  Dig.  j 
616.»] 

3.  Insubance  (5  31S*>— Mabine  IwsuBANcaB— 
Matters  Matebiai.  to  the  Risk. 

Where  a  dredge  to  be  towed  from  San 
Francisco  to  Los  Angeles  in  midwinter  was  in- 
sured, the  fact  that  barges  were  to  be  towed 
behind  the  dredge,  increasing  the  length  of  the 
tow  nearly  three  times,  is  a  material  question 
affecting  the  risk. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  t  710;  Dec.  Dig.  {313.*] 

4.  INSTTBANCE  ($  136*)— MaBINB  IrBUBAROK— 
DEFBNBE& 

In  an  action  'on  a  marine  policy,  the  in- 
sured has  the  right  to  rely  on  the  presumption 
that  the  policy  received  was  in  accordance  with 
the  &cts  disclosed  in  his  application  to  the  bro- 
ker, and  his  failure  to  read  the  policy  which 
did  not  contain  matters  material  to  the  risk 
that  were  stated  in  the  application  will  not  re- 
lieve the  insurer,  whose  duty  it  would  be  to 
make  the  policy  conform  to  the  facts  stated. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  St  219-230;   Dec.  Dig.  {  136.*] 

5.  INSUBANCE  (§  259*)— Mabine  Insubanoe— 
Liability  op  Inbubeb. 

Plaintiff  engaged  a  firm  of  insurance  bro- 
kers to  secure  insurance  upon  a  dredge  which 
was  being  towed  from  San  Francisco  to  Los 
Angeles.  These  brokers  applied  to  H.  &  Co., 
general  agents  dealing  in  marine  insurance,  for 
policies  covering  the  risk.  H.  ft  Co.,  being  un- 
willing to  place  the  entire  risk  with  the  com- 
pany which  they  represented,  in  accordance 
with  the  custom  of  the  trade,  placed  part  of 
the  risk  with  a  broker  acting  for  the  defendant 
insurer.  The  questions  material  to  the  risk 
were  disclosed  to  H.  &  Co.  Held,  that  H.  & 
Co.  became  defendant's  agents,  and  a  conceal- 
ment made  by  them  will  not  avoid  the  policy. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  652;   Dec.  Dig.  §  259.*] 

Appeal  from  Superior  Court,  City  and 
County,  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  the  California  Reclamation  Com- 
pany against  tbe  New  Zealand  Insurance 
Company.     From  a  Judgment  for  plaintiff. 


and  an  order  denying  defendant's  motion  for 
new  trial,  It  appeals.    Affirmed. 

Andros  ft  Hengstler,  of  San  Frandsco,  for 
appellant  Ira  S.  Lllllck,  of  San  Francisco, 
for  respondent 

RICHARDS,  J.  Tills  Is  an  action  brought 
to  recover  upon  an  Insurance  policy  iiisued 
by  the  defendant  to  the  plaintiff,  which  by  its 
terms  Insures  "three  thousand  dollars  on  ac- 
count of  California  Reclamation  Co.,  In  case 
of  loss  to  be  paid  to  assured  or  their  order, 
at  and  from  San  Francisco  to  San  Pedro, 
upon  his  or  their  Interest  as  owners  in 
the  body,  machinery,  tackle,  apparel,  and 
other  furniture  of  the  good  dredge  called  tbe 
'San  Francisco'  in  tow  tug  'Sea  Rover,'  val- 
ued at  seventy-five  thousand  dollars." 

The  facts  out  of  which  the  action  arose 
are  briefly  these:  Tbe  California  Reclamation 
Company,  a  corporation,  having  Its  principal 
place  of  business  at  San  Francisco,  In  tbe 
early  part  of  January,  1906,  purposed  sending 
a  dredge  named  "San  Francisco"  to  San  Ped- 
ro, In  tow  of  the  tug  "Sea  Rover,"  and,  wish- 
ing to  Insure  the  dredge  for  the  sea  voyage, 
communicated  with  the  firm  of  insurance 
brokers  Strong,  Belden  ft  Farr,  with  whom 
they  usually  did  business,  wltii  respect  to 
placing  the  Insurance.  The  brokers  w^re  giv- 
en the  name  of  the  dredge  and  Its  dimensions 
and  destination,  and  were  also  informed  that 
It  was  the  lutentlon  to  tow  one  or  two  barges 
astern  of  the  dredge,  the  dimensions  of  which 
were  also  given.  It  was  understood  that  these 
brokers  were  to  act  as  the  agents  of  the  Cali- 
fornia Reclamation  Company  In  placing  the 
desired  insurance  with  other  companies  do- 
ing the  business  of  marine  insurance.  This 
they  undertook  to  do,  and  presently  solicited 
the  desired  insurance  from  the  firm  of  Ha^ 
rison  &  Co.,  stating  to  the  members  of  that 
firm  the  Information  they  had  received  from 
their  principal  regarding  the  dredge  to  be 
Insured  and  the  barges  to  be  taken  In  tow. 
They  presently  received  from  Harrison  ft  Co. 
several  Insurance  policies  covering  the  dredge, 
among  which  was  the  policy  upon  which  this 
action  is  predicated,  and  which  as  to  the  de- 
scription of  the  thing  Insured  was  in  the  lan- 
guage first  above  quoted.  The  firm  of  Ha^ 
risen  &  Co.  is  in  the  business  of  marine  In- 
surance, being  the  general  agents  for  several 
insurance  companies  in  this  line  of  business. 
Mr.  Harrison,  the  head  of  this  firm,  testified 
that  there  is  a  custom  as  to  the  interchange 
of  business  between  agencies,  and  that  in 
accord  with  this  custom  both  Mr.  Harrison 
and  the  chief  clerk  of  his  firm,  Mr.  Burlem, 
took  up  the  matter  of  the  placing  of  a  part 
of  this  Insurance  with  a  Mr.  Frltschi,  an  in- 
surance broker  doing  business  on  the  street, 
and  having  a  desk  in  the  office  of  the  New 
Zealand  Insurance  Company.  There  is  a  con- 
filet  In  the  evidence  as  to  whether  Mr.  Bur- 
lem disclosed  to  Mr.  Frltschi  the  fact  that 


*For  other  cases  see  suoe  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Die.  Key-No.  Series  *  Rep'rIsdexM 
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two  barges  were  to  be  attached  to  the  dredge ; 
bat  It  la  undisputed  that  Frltachl  did  not 
conyey  ttiis  information,  U  he  received  it,  to 
the  appellant  herein.  The  policy  as  issued 
by  the  latter  makes  no  mention  of  barges. 
The  commission  for  the  several  poUdes  was 
divided  among  the  several  companies  or  per- 
sons connected  with  their  issuance.  The  tug 
"Sea.  Rover"  started  on  the  trip  to  San  Pedro 
on  January  11, 1906,  having  in  tow  the  dredge 
"San  Frandaco,"  which  in  turn  had  in  tow 
the  two  barges.  A  storm  was  encountered 
outside  the  heads,  and  the  dredge  went  ashore 
near  Bollnas  Bay,  and  sustained  damage,  for 
which  the  apipellant,  if  liable  at  all,  is  liable 
in  the  prorated  sum  of  $630.  Upon  the  trial 
the  Jury  awarded  the  plaintUt  this  sum,  for 
which  Judgment  was  entered,  and,  a  new  trial 
being  denied,  the  appellant  prosecutes  these 
appeals. 

[1]  It  Is  the  first  contention  of  the  appel- 
lant herein  that  the  respondent  ought  not  to 
have  recovered  on  the  polity  in  question  for 
the  reason  that  it  insures  the  dredge  "San 
Francisco"  in  tow  of  the  tug  "Sea  Rover," 
and  that  any  addition  to  either  the  dredge  or 
the  tug  in  the  way  of  tow  which  materially 
Increased  the  risk  was  such  a  change  in  the 
very  subject-matter  of  the  insurance  as  work- 
ed a  vitiation  of  the  policy,  and  that  oral 
evidence  ought  not  to  have  been  admitted  to 
vary  the  precise  terms  of  the  policy  as  to  the 
subject-matter  of  the  insurance. 

We  think  that  this  is  too  narrow  a  view  to 
take  of  the  insurance  contract  in  question, 
and  that,  though  it  undectakes  specifically 
to  insure  the  dredge  "San  Francisco"  in  tow 
of  the  tug  "Sea  Rover,"  since  its  terms  are 
silent  as  to  any  barge  or  barges  to  accompany 
the  dredge,  a  reasonable  construction  of  this 
provision  would  permit  either  party  to  show 
the  fact  to  be  that  other  objects  than  the  spe- 
cified dredge  were  or  were  not  understood 
by  the  parties  to  be,  though  uninsured,  a  part 
of  the  tow. 

The  early  Mississippi  case  of  Natchez  In- 
surance Co.  V.  Stanton,  2  Smedes  &  M.  340, 
41  Am.  Dec.  602,  while  undoubtedly  correct  as 
to  the  law  applicable  to  the  facts  of  that 
case,  lays  down  a  rule  of  construction  the 
strlctltnde  of  which  we  think  must  yield  to 
the  more  liberal  rule  of  our  Code  for  the  in- 
terpretation of  contracts ;  in  fact  in  this  case 
the  chief  reliance  of  appellant  seems  to  be 
upon  the  point  that  there  was  a  material  con- 
cealment upon  the  part  of  the  assured  as  to 
the  inclusion  of  the  two  barges  as  a  portion 
of  the  tow  of  the  tug  "Sea  Rover,"  and  that, 
since  the  appellant  Issued  Its  policy  in  Igno- 
rance of  the  fact  that  said  barges  were  to  be 
attached  to  the  dredge,  and  made  a  part  of 
said  tow,  and  since  their  attachment  materi- 
ally Increased  the  risks  and  dangers  of  the 
voyage  without  its  knowledge  or  qonsent,  the 
appellant  should  not  be  held  liable  for  the 
loss. 

[2]  It  is  the  contention  of  the  respondent 
that,  even  though  it  should  be  conceded  that 
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the  insured  was  to  be  charged  with  conceal- 
ment in  not  having  brought  to  the  notice  of 
the  appellant,  as  the  ultimate  insurer  issuing 
the  policy  in  question,  the  fact  that  the  two 
barges  were  to  be  made  a  part  of  the  tow, 
still  the  insurer  may  not  rely  upon  such  con- 
cealment in  avoidance  of  its  policy  for  the 
reason  that  the  statute  makes  concealment 
a  specific  ground  for  the  rescission  of  insur- 
ance contracts  (Civ.  Code,  |  2562) ;  and  hence 
that  rescission  was  the  exclusive  remedy  of 
the  Insurer  upon  the  discovery  of  the  fact 
of  concealment. 

We  do  not  so  understand  the  law.  Rescis- 
sion is  not  the  exclusive  remedy  of  one  who 
has  become  entitled  to  avoid  a  contract  by 
reason  of  acts  or  omissions  of  the  other  party 
to  it  which  are  fraudulent  in  their  nature. 
He  may  cancel  the  contract  by  its  rescission, 
or  he  may  seek  affirmative  relief  in  a  court 
of  equity  for  any  injury  sustained  by  the 
wrongful  act  or  omission  of  the  other,  or  he 
may  set  up  the  fraud  by  way  of  defense  to 
an  action  brought  to  enforce  the  apparent 
Uability.  Toby  v.  Oregon  Pac.  R.  R.  Co.,  98 
Cal.  490,  88  Pac.  550;  Field  v.  AusUn,  131 
CaL  379,  63  Paa  692 ;  More  v.  More,  133  Cal. 
489,  66  Pac.  1044.  66  Pac.  76;  Mabry  v.  Ran- 
dolph, 7  CaL  App.  421,  94  Pac.  403. 

This  brings  us  to  the  ultimate  question  to 
be  decided  tn  this  case,  viz. :  Whether  or  not 
there  was  such  a  concealment  of  material 
facts  affecting  the  nature  of  the  risk  which 
the  policy  in  question  was  Issued  to  Insure 
as  to  entitle  the  insurer  to  avoid  the  policy. 

[3]  The  first  query  presented  is  as  to 
whether  or  not  the  concealment.  If  any,  of 
the  fact  that  two  barges,  of  the  dlmeosions 
of  those  shown  to  exist  in  the  present  case, 
were  to  be  attached  to  the  dredge  in  ques- 
tion would  work  a  material  change  and  in- 
crease in  the  risk  attending  the  voyage.  We 
think  the  practically  undisputed  evidence 
leaves  no  room  for  doubt  ui)on  this  question. 
The  attachment  of  the  barges  to  the  dredge 
increased  the  length  of  the  tow  about  1,000 
feet,  and  it  should  require  no  argument  and 
little  knowledge  of  marine  risks  and  dangers 
to  arrive  at  the  conclusion  that  the  going 
forth  of  a  tug  upon  the  ocean  in  winter  with 
a  tow  of  1,600  feet  in  length  would  be  attend- 
ed by  a  material  increase  in  risk  and  danger 
over  a  like  voyage  with  a  tow  600  feet  in 
length.  We  are  of  the  opinion,  therefore,  that 
the  concealment,  if  any,  in  this  case  was  a 
material  concealment  sufficient  to  have  avoid- 
ed the  policy  upon  which  this  action  is 
brought 

[♦,  6]  But  was  there  in  fact  any  such  con- 
cealment? Certainly  the  plaintiff  cannot  be 
charged  with  any  direct  act  of  concealment 
Its  manager,  Mr.  Perry,  disclosed  every  fact 
relating  to  the  dredge  and  the  two  barges 
which  it  was  intended  should  accompany  the 
dredge  during  the  voyage  to  the  insurance 
brokers  Strong,  Belden  &  Farr,  through 
whom  it  was  desired  to  place  the  insurance 
upon  the  dredge.    There  is  some  conflict  in 
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the  evidence  aa  to  wtaetber  these  brokers  con- 
veyed this  Information  to  Harrison  &  Co.,  the 
general  agents  dealing  In  marine  insurance  to 
whom  application  was  made  for  a  policy  or 
poUdes  covering  the  insurance  In  question; 
but  the  Jury  resolved  this  conflict  in  favor  of 
the  respondent,  and  by  Its  action  we  are 
bound.  There  is  also  some  conflict  In  the 
evidence  as  to  whether  Harrison  &  Co.  in- 
formed the  broker  Frltschl  of  the  fact  that 
the  barges  were  to  be  Included  In  the  tow; 
but  in  this  respect,  also,  the  Jury  has  found 
in  favor  of  the  respondent 

This  narrows  the  Inquiry  to  one  remaining 
question:  Whom  are  Harrison  &  Co.  and 
the  broker  Frltschl  to'  be  considered  as  rep- 
resenting in  the  placing  of  the  portion  of  this 
Insurance  for  the  recovery  of  which  this  ac- 
tion was  brought?  Were  they  the  agents  of 
the  respondent?  If  so,  their  failure  or  that 
of  either  of  them  to  Indicate  to  the  appellant 
the  fact  of  the  Intended  inclusion  of  the  barg- 
es In  the  tow  would  amount  to  a  material 
concealment  which  would  avoid  the  policy. 
Were  they  or  either  of  them  the  agents  of 
the  appellant?  If  so,  the  insurer  Is  charged 
with  the  full  extent  of  their  knowledge,  and 
hence  there  was,  as  to  the  appellant,  no  con- 
cealment 

The  answer  to  these  Inquiries  is  to  be 
found  In  a  process  of  reasoning  based  upon 
the  facts  of  the  case.  The  firm  of  Strong, 
Belden  &  Farr  were  the  conceded  agents  of 
the  plaintiff  in  placing  the  insurance  In  ques- 
tion. They  applied  to  the  firm  of  Harrison 
&  Co.,  who  were  in  the  business  of  marine 
Insurance,  and  were  general  agents  for  sev- 
eral companies,  for  a  policy  or  policies  upon 
the  dredge,  and  in  so  doing  disclosed  to  that 
firm  the  fact  of  the  intended  taking  of  the 
barges  as  a  part  of  the  tow.  Had  the  firm  of 
Harrison  &  Co.  issned  all  of  the  Insurance 
upon  the  dredge,  including  the  policy  in  ques- 
tion, there  can  be  no  doubt  as  to  their  lia- 
bility for  the  loss  sustained,  nor  could  the 
firm  of  Harrison  &  Co.  have  avoided  this  11a- 
bUlty  by  showing  that  the  barges  were  not 
referred  to  in  the  policy.  The  insured  had 
a  right  to  rely  on  the  presumption  that  the 
policy  It  received  was  in  accordance  with  the 
facts  disclosed  In  its  application,  and  its  fail- 
ure to  read  the  policy  will  not  relieve  the  In- 
surer, whose  duty  it  would  be  to  make  the 
policy  conform  to  the  facts  received  from  the 
Insured.  McElroy  v.  British  Assurance  Co., 
94  Fed.  990,  36  C.  C.  A.  615.  If,  then,  Harri- 
son &  Co.  would  have  been  liable  to  the  re- 
spondent for  this  loss  had  they  directly  Issued 
this  policy,  is  not  the  appellant  to  whom  Har- 
rison &  Co.  parceled  out  its  share  of  this 


risk  also  liable?  Harrison  ft  Co.  were  the 
general  agents  of  several  insurance  compa- 
nies engaged  locally  in  the  marine  Insurance 
business.  Edgar  Alexander  was  the  marine 
secretary  and  local  general  agent  of  the  Nev 
Zealand  Insurance  Company,  engaged  locally 
in  the  same  business.  A.  B.  Frltschl  was 
a  broker  representing  no  insurance  company, 
but  having  an  office  or  headquarters,  desk 
room  free,  in  the  offices  of  the  New  Zealand 
Insurance  Company..  There  was  a  custom 
among  the  local  agents  of  Insurance  compa- 
nies to  exchange  or  divide  up  business  among 
the  several  companies  represented  by  them, 
so  that,  if  one  of  their  number  received  an 
order  for  a  block  of  insurance  larger  than 
he  could  or  was  willing  to  carry  In  his  par- 
ticular company,  he  parceled  it  oat  among 
his  fellow  agents  who  were  willing  to  assume 
•for  their  principals  a  share  in  the  risk.  In 
accordance  with  this  custom  Harrison  ft  Ck)., 
through  the  medium  of  Frltschl,  placed  the 
share  of  this  insurance  in  question  with  tbetr 
fellow  agent  Alexander,  who  took  the  same 
for  his  company,  knowing  that  it  was,  so  to 
speak,  overflow  insurance  being  passed  ont 
by  Harrison  &  Co.,  with  whom  he  had  done 
business  before,  and  In  accordance  with  the 
aforesaid  custom  with  which  he  was  familiar. 
The  policy  when  written  was  delivered  to 
Harrison  ft  Co.,  and  it  was  from  that  firm 
the  appellant  received  its  share  of  the  com- 
mission. Under  such  conditions  the  appellant 
must  be  held  to  stand  In  the  place  of  Harri- 
son ft  Co.,  to  be  bound  by  their  knowledge, 
and  to  be  liable  tp  the  same  extent  that  they 
would  have  been  liable  if  they  had  directly 
Issued  this  policy.  May  v.  Western  Assnr. 
Co.  (C.  C.)  27  Fed.  260;  Queen  Ins.  Co.  t. 
Union  Bank  ft  Trust  Co.,  Ill  Fed.  697,  49  & 
0.  A.  565 ;  Mesterman  v.  Insurance  Co.,  5 
Wash.  524.  32  Pac.  458,  34  Am.  St  Rep.  877; 
McElroy  v.  Assurance  Co.,  94  Fed.  990,  36  C. 
C.  A.  615;  Insurance  Co.  v.  Hartwell,  123 
Ind.  177,  24  N.  E.  100;  Insurance  Co.  v> 
Ewing,  00  Fed.  217,  32  O.  a  A.  583. 

The  case  of  Parrish  t.  Rosebud  M.  ft  M. 
Co.,  140  Cal.  635,  74  Pac.  312,  is  not  in  con- 
flict with  these  views,  nor  with  the  authori- 
ties above  died,  since  the  reasoning  of  that 
case  would  only  go  to  the  extent  of  creating 
Strong,  Belden  ft  Farr  the  agents  of  the  hi- 
sured,  but  would  not  so  extend  that  agency 
as  to  Include  Harrison  ft  Co.,  to  whom,  as 
general  agents  doing  marine  insurance,  the 
application  of  the  Insured  was  made. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J. 
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VOIXJUABDS  T.  MTERS.     (Qt.  U76.) 
(Diatiict  Court  of  Appeal,  Third  DiBtrict,  Cal- 
ifornia.   Dec  16,  1813.) 

1.  Husband  and  Wdx  (I  14*>-Convstaho- 
sa — Pbesumition. 

The  presumption  created  by  dv.  Code,  I 
164,  that,  in  case  of  a  conveyance  to  a  married 
womaii  and  to  her  husband,  she  talcea  as  a  ten- 
ant in  common  is  not  conclusive,  but  may  be 
rebutted  or  overthrown  by  other  testimony. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  71-86,  ^  89;  Dec.  Die.  | 
14.*]  • 

2.  TaiAt.  (i  m*>— JuxT  QinesnonB. 

Whetoer  a  rebuttable  presumption  of  fact 
has  been  overturned  is  a  question  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
•      "332,  833,  338-341,  366;    Dec.  Dig.   f 


?^>P 


3.  Appeal  and  Brbob  (|  lOOl*)— Revkw— 

DETBBiailAIIOII. 

While  neither  a  trial  court  nor  jury  can  ar- 
bitrarily accept  a  disputable  presumption  as 
against  other  testimony,  yet,  unless  it  appears 
that  an  arbitrary  course  has  been  pursued,  the 
court  on  appeal  cannot  review  the  determina- 
tion of  the  jury  or  trial  court  on  the  question 
of  whether  a  disputable  presumption  has  been 
overthrown. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i§  3822,  3828-3934;  Dec. 
Dig.  i  1001.*] 

4.  Husband  and  Wifb  (g  14*>— Convktakg- 
BS— Actions— EviDENCK. 

In  a  suit  by  a  husband  to  eetablish  his 
wife's  want  of  interest  in  property  conveyed  to 
them  aa  husband  and  wife,  a  finding  holding 
that  the  presumption  that  they  took  as  tenants 
in  common  was  not  overcome  held  not  so  con- 
trary to  the  evidence  as  to  be  disturbed  on  ap- 
peal. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  g§  71-86,  88,  89;  Dec  Dig. 
i  14.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Edgar  F.  Zook, 
Judge. 

Action  by  Carl  Volquards  against  John  H. 
Myers  as  executor  of  Lillle  Sophia  Volauards. 
From  a  judgment  for  defendant  and  an  or- 
der denying  a  motion  for  new  trial,  plaintiff 
appeals.    Affirmed. 

Edgar  CL  Levey,  Oeo.  M.  Lipman,  and  J.  P. 
O'Brioi,  all  of  San  Francisco,  for  appellant. 
B.  D.  Knight,  of  San  Francisco,  for  respond- 
ent 

HABT.  J.  An  action  to  determine  an  ad- 
verse claim  to  certain  real  property  situated 
in  tbe  dty  of  San  Francisco.  Judgment  pass- 
ed for  tbe  defendant,  and  the  plaintiff  sub- 
mits ttds  appeal  from  said  judgment  and 
from  the  order  denying  his  motion  for  a  new 
trial. 

The  only  point  made  by  the  plaintiff  is  tbat 
tbe  findings  are  not  justified  or  supported  by 
tbe  evidence.  The  land  in  controversy,  whlcb 
consists  of  a  building  lot,  was,  by  a  grant, 
bargain,  and  sale  deed,  conveyed  to  tbe 
plaintiff  and  his  wife,  Ldlllan  Volquards,  by 
one  Wallace  Bradford  and  bis  wife  on  tbe 
9tb  day  of  February,  1907.    After  tbe  convey- 


ance of  said  property  as  above  stated,  Lillian 
Volquards  died,  leaving  a  last  will  and  testa- 
ment, whereby  she  disposed  of  all  her  sepa- 
rate estate,  among  which  was  an  undivided 
one-lialf  interest  in  the  real  property  In  dis- 
pute. The  defendant  was  named  in  said  last 
wiu  and  testament  as  tbe  executor  thereof. 

Tbe  plaintiff  makes  the  claim  that  the  real 
property  Involved  in  this  issue  was,  at  all 
times,  hia  separate  estate^  having  been  en- 
tirely paid  for  by  blm  from  his  separate 
funds,  and  that  tbe  claim  of  the  defendant, 
as  the  executor  of  his  deceased  wife's  testa- 
ment and  estate,  to  an  interest  in  said  prop- 
erty Is  wholly  without  legal  justification.  By 
the  terms  of  section  164  of  tbe  Civil  Code, 
the  presumption  Is  that,  by  the  conveyance 
of  the  land  in  dispute  to  the  plaintiff  and  his 
wife,  there  being  expressed  in  the  Instru- 
ment of  conveyance  no  different  Intention, 
tbe  wife  took  the  part  conveyed  to  her  as  ten- 
ant In  common. 

The  plalnttfTs  was  tbe  only  oral  testimony 
offered  t>efore  and  received  by  the  court  He 
declared,  on  direct  examination,  that  tbe  full 
purchase  price  of  the  property  was  the  sum 
of  $3,700,  and  that,  at  the  time  of  tbe  pur- 
chase, lie  made  a  cash  payment  of  $1,200,  of 
which  amount  he  already  had  $600,  and  tbe 
balance,  $600,  he  "borrowed,  from  an  Inter- 
est In  a  randi  tbat  I  bad  before  I  was  mar- 
ried," said  ranch  being  situated  In  Tulare 
county.  Tbe  balance  of  tbe  purchase  price, 
he  stated,  be  borrowed  from  the  Providential 
Building  &  Loan  Association.  Under  his  con- 
tract with  said  association,  he  was  to  liqui- 
date the  indebtedness  thus  incurred  by  mak- 
ing to  said  association  monthly  payments  of 
$33,  and  these  payments  be  made,  so  he  tes- 
tified, partly  out  of  bis  own  earnings  as  a 
carpenter  and  partly  from  moneys  he  re- 
ceived on  the  interest  he  had  in  the  ranch 
above  referred  to.  "At  the  time  the  deed 
was  executed,"  be  proceeded,  "my  wife  was 
not  there ;  Mr.  Ounther  was  there.  My  wife 
never  contributed  any  money  toward  the  pur^ 
cliase  price  of  this  property.  I  never  had  any 
agreement  with  my  wife  that  any  part  of 
the  property  should  become  her  separate 
property.  I  never  made  a  deed  or  gift  to  my 
wife  as  to  any  part  of  this  propei-ty." 

On  cross-examination,  he  stated  that  he 
finally  discontinued  bis  relations  as  to  tbe 
lot  in  question  with  tbe  loan  association  by 
paying  the  latter  up  in  full.  There  was  a 
balance  due  said  association  from  the  plain- 
tiff by  reason  of  the  transaction  of  about 
$2,000.  He  said  that.  In  order  to  settle  with 
the  loan  assodetioD,  be  borrowed  $1,000 
from  the  San  Francisco  Savings  Union,  a 
banking  concern  in  the  city  of  San  Francisco. 
This  sum,  be  admitted,  "was  borrowed  on 
the  joint  note  of  myself  and  wife."  He 
then  paid  the  assodatiou  up  in  full  by  adding 
to  the  $1,000  so  obtained  the  sum  of  $1,000 
which  he  received  on  the  sale  of  two  United 
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States  gOTemment  bonds,  each  of  the  denom- 
ination of  $500,  which  bonds,  he  admitted, 
belonged  to  his  wife,  but  of  which,  he  declar- 
ed, she  had  made  him  a  gift,  to  dlQMse  of 
them  as  he  pleased.  He  admitted  that  his 
wife  owned  a  lot  in  Burllngame;  that  she 
had  some  money  fn  bank  and  four  United 
States  bonds,  each  of  the  denomination  of 
$500,  of  which  number  of  bonds  two  were 
given  to  him,  as  above  stated.  He  further 
admitted  that  bis  wife  personally  made  most 
of  the  monthly  payments  of  $33,  hitherto 
mentioned,  to  the  building  and  loan  asso- 
ciation, but  insisted,  as  he  declared  on  his 
direct  examination,  that  those  payments  were 
invariably  made  out  of  his  separate  funds. 

It  is  further  made  to  appear  that  on  July 
14,  1010,  the  plalntur,  in  the  names  of  him- 
self and  wife,  brought  an  action  in  the  su- 
perior court  In  and  for  the  dty  and  county 
of  San  Francisco,  under  and  by  virtue  of  an 
act  of  the  Legislature  popularly  known  as 
the  "McEnemey  Act,"  and  entitled  "An  act 
to  provide  for  the  establishment  and  quieting 
of  title  to  real  estate  in  case  of  the  loss  or 
destruction  of  public  records,"  approved  June 
16,  1906,  the  purpose  of  said  action  being  to 
secure  a  decree  establishing  and  quieting  the 
title  of  the  plaintiffs  to  the  property  in  dis- 
pute, the  record  evidence  of  the  title  Itaving 
been  destroyed.  The  judgment  roU  in  said  ac- 
tion was  Introduced  in  evidence  in  the  pres- 
ent action,  and  therefrom  it  appears  that  the 
complaint  In  said  action  alleged  "that  the 
plaintiffs  are  the  owners  of  the  above-describ- 
ed real  property,  and  each  and  every  part 
thereof,  in  fee  simple  absolute,"  and  the  court 
therein  found,  and  entered  its  decree  accord- 
ingly, "that  said  plaintiffs  are  the  owners  of 
and  seised  in  fee  simple  absolute  and  in  the 
actual  and  peaceable  possession  of  all  of  the 
real  property  described  in  said  complaint" 

ThMB  we  have  reproduced  in  substance  all 
the  evidence  which  was  presented  at  the  trial 
and  upon  which  the  trial  court  grounded  its 
findings. 

The  question  which  we  are  called  upon  to 
decide^  stated  concretely,  is  whether  the 
trial  court,  by  the  conclusion  at  which  it  ar- 
rived upon  the  legal  effect  or  evidentiary 
value  of  the  plaintiff's  testimony,  transcend- 
ed the  bounds  of  the  discretion  which,  in 
the  very  nature  of  things,  must  be  left  to 
such  court  In  the  decision  of  questions  of 
tact  A  careful  examination  of  the  plain- 
tiff's testimony,  in  its  entirety,  as  it  is  pre- 
sented by  the  record,  justly  forbids  such  a 
«oncluslon  by  this  court 

[1-3]  It  is  true  that  the  presumption  estab- 
lished by  section  164  of  the  Civil  Code  is  not 
conclusive,  but  may  be  disputed  and  over- 
thrown by  other  testimony.  Nevertheless, 
however,  the  presumption  is  itself  evidence 
which  may  outweigh  the  positive  testimony 
of  witnesses  against  it,  and  will  stand  as 
«vidence  in  the  case  until  it  is  overcome  by 
other  testimony  (People  v.  Mlluer,  122  CaL 


179,  64  Pac.  833;  Bedamatlon  Dist  No.  70 
V.  Sherman,  11  CaL  App.  419,  105  Pac.  277), 
and  whether,  in  any  case,  a  disputable  pre- 
sumption has  been  dispelled  by  testimony 
rec^ved  in  rebuttal  thereof  is  a  question 
whose  solution  is  solely  with  the  trier  of 
the  facts,  and,  while  manifestly  a  trial  court 
or  jury  cannot  arbitrarily  aoo^t  a  disputa- 
ble presumption  as  against  other  testimony 
received  in  direct  opposition  thereto,  yet, 
unless  it  iB  clearly  and  unmistakably  made 
to  appear  that  an  arbitrary  coarse  in  that 
regard  has  bsen  followed  by  the  trial  ooart 
or  Jury,  It  does  not  rest  within  the  legal 
power  or  right  of  an  appellate  court  to  say 
that  the  presumption  should  have  been  re- 
jected as  having  been  dispelled  by  the  evi- 
dence set  up  against  it 

[4]  The  legal  right  of  a  trial  court  or  Jury 
to  repudiate  the  testimony  of  any  witness, 
where,  in  the  consideration  of  such  testi- 
mony, it  is  found  to  be  unworthy  of  credence, 
will  not  of  course,  be  disputed.  In  this  case, 
notwithstanding  that  the  plaintiff,  on  his  di- 
rect and  redirect  examination,  asseverated 
that  the  property  in  question  was  purchased 
by  him  with  his  separate  money,  and  Oiat 
he  gave  his  wife  no  interest  in  said  property, 
it  will  not  be  doubted  that  it  was  within  the 
legal  competence  of  the  trial  court  to  disbe- 
lieve his  statements  favorable  to  his  theory 
of  the  case,  or  to  hold  that  their  verity  was 
of  an<3x  a  questionable  character  as  to  pre- 
clude a  Just  conclusion  that  hi  probative 
force,  they  were  sufficient  to  overcome  the 
presumption  that  during  her  lifetime^  his 
deceased  wife  was  the  absolute  owner  of  an 
undivided  one-half  interest  in  the  property 
which  la  the  subject  of  this  litigation.  The 
plaintiff  gave  his  testimony  in  the  presence 
of  the  trial  court,  and  thus  the  latter  enjoy- 
ed the  advantage,  not  given  to  courts  of  re- 
view, of  observing  the  manner  in  whi<di  he 
testified  and  thus  applying  a  test  in  the  con- 
sideration of  his  testimony,  which  is  all-im- 
portant In  determining  the  amount  if  any, 
of  credit  or  wdght  to  which  it  was  justly 
entitled  as  in  substantiation  of  his  claim  re- 
specting the  title  to  the  property. 

While  this  court  cannot  perform  the  im- 
possible task  of  weighing  the  testimony  of 
the  plaintiff  and  thus  determining  its  value 
in  proof  of  the  fact  to  which  it  was  address- 
ed, we  may  nevertheless  call  attention  to  some 
reasons  appearing  in  his  testimony  which 
may  well  be  held,  consistently  with  the  lim- 
ited power  and  ability  of  a  court  of  appeal 
to  review  questions  of  fact  to  have,  at  least 
apparently.  Justified  the  trial  court  in  reach- 
ing the  conclusion  that  the  presumption  sup- 
porting the  title  of  the  defendant's  testatrix 
to  an  undivided  one-half  interest  In  fee  sim- 
ple in  the  property  in  controversy  was  not 
thus  destroyed. 

It  win  be  remembered  that  the  plaintiff 
admitted  that  his  wife  delivered  to  him  two 
United  States  government  bopda,  each  of 
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the  denomination  of  $500,  that  he  sold  said 
bonds  ton  the  total  sum  of  $1,145  and  that  of 
the  amonnt  so  received  he  paid  $1,000  on  the 
Indebtedness  then  still  due  on  the  purchase 
price  of  the  lot  Although  he  claimed  that 
those  bonds  were  presented  to  him  by  his 
trlfe  as  a  gift,  to  tie  used  by  him  as  he  felt 
disposed  to  use  them,  still,  in  view  of  the 
t&ct  that  the  property  had  been  conveyed  to 
the  plaintiff  and  his  wife  without  any  evi- 
dence in  the  instrument  of  conveyance  that 
the  wife  was  not  to  take  the  part  so  convey- 
ed to  her  as  tenant  in  common,  and  In  view 
of  the  further  fact  that  the  money  received 
from  the  sale  of  the  bonds  was  actually  used 
In  paying  off  the  Indebtedness  on  the  prop- 
erty, It  Is  not  difficult  to  understand  how 
the  court  could  have  justly  concluded  that 
the  deceased  delivered  said  bonds  to  the 
plaintiff,  not  as  a  gift  to  him,  but  to  be  de- 
voted to  the  specific  purpose  to  which  he  in 
fact  applied  the  major  portion  of  the  pro- 
ceeds from  the  sale  thereof,  viz.,  in  part  pay- 
ment of  the  balance  then  remaining  due  on 
the  Indebtedness  existing  against  the  lot. 

The  fact  of  the  bringing  of  the  suit  under 
the  "McEnemey  Act,"  In  the  names  of  him- 
self and  wife,  to  quiet  title  to  the  lot  in  dis- 
pute, basing  their  title  on  the  deed  whereby 
the  property  was  conveyed  to  them  in  their 
Joint  names,  is  another  drcomstance  which 
may  well  be  regarded  as  a  support  to  the 
court's  conclusion  as  to  the  facts.  Neither 
in  his  complaint  in  said  action  nor  presump- 
tively at  the  trial  thereof  was  there  any  evi- 
dence even  of  a  pretense  that  it  was  not  In- 
tended and  understood  that  the  wife  was  not 
to  take  under  the  conveyance  as  a  tenant  in 
common  with  the  plaintiff.  Bven  If  It  be 
true,  as  the  plaintiff  contends,  that,  since 
the  real  purpose  of  an  action  under  said  act, 
although  partaking  somewhat  of  the  nature 
of  a  suit  to  quiet  title,  Is  to  secure  the  resto- 
ration of  destroyed  record  titles  to  real  prop- 
erty, the  decree  in  that  case  may  not  be 
said  to  have  the  effect  of  establishing  the 
title  of  the  wife  to  an  undivided  one-half  in- 


terest in  the  property  and  therefore  of  op- 
erating as  an  estoppel  as  to  snch  title,  still 
It  must  be  said,  as  stated,  that  it  to  some 
extent  adds  support  to  the  presumption  upon 
which  the  defendant  relies. 

Another  circumstance  to  which  the  trial 
court  Justly  could  and  no  doubt  did  attach 
some  significance  In  determining  whether 
the  presumption  had  been  removed  is  the 
fact  tliat  the  wife  joined  In  the  execution 
of  the  note  and  mortgage  for  the  $1,000  se- 
cured from  the  Savings  Union,  and  with 
wlilch  the  Indebtedness  on  the  lot  of  the 
loan  association  was  partly  extinguished; 
said  transaction  occurring  at  about  the  same 
time  that  the  two  United  States  bonds,  also, 
as  seen,  used  In  paying  off  said  Indebted- 
ness, were  delivered  to  the  plaintiff  by  his 
wife. 

But  we  need  proceed  no  further  in  an 
analysis  of  the  evidence  to  show  that  the 
trial  court  was  not  without  some  apparently 
strong  and  substantial  reasons  for  discredit- 
ing the  testimony  In  chief  of  the  plaintiff. 
As  before  declared,  we  are  not  In  a  position 
to  conclude,  under  the  circumstances  of  the 
case  as  this  conit  is  required  to  view  It,  so' 
far  as  the  facts  are  concerned,  that  the  trial 
court.  In  deciding  the  question  as  to  the  title 
to  the  property,  was  not  justified  i^  reject- 
ing the  testimony  of  the  plaintiff  and  accept- 
ing In  lieu  thereof  the  presumption  refer- 
red to. 

We  perceive  nothing  In  the  cases  of  Bol- 
linger V.  Wright,  143  CaL  292,  76  Pac.  1108, 
and  E^lllian  v.  Kllllan,  10  Cal.  App.  312,  317, 
101  Paa  806,  cited  by  the  plaintiff,  which  Is 
in  conflict  with  the  conclusion  arrived  at 
here.  We  shall  not  review  those  cases.  It 
Is  enough  to  say  that,  upon  reading  those 
cases,  it  will  be  found  that  the  circumstances 
disclosed  therein  are  very  much  different 
from  those  shown  in  the  case  at  bar. 

The  judgment  and  order  are  affirmed. 


We    concur: 
NBTT,  J. 


OHIPMAN.    P.    3.',    BUB- 
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FERROCHEM  CO.  OF  PENNSYLVANIA  v. 
DANZIOER.     (CiY.  1399.) 

(District   Court   of    Appeal,    Second    District, 
California.    Dec.  27,  1913.    Rehearing  De- 
nied by  Supreme  Court  Feb.  24,  1914.) 

1.  cobporationa    (8    90*)— subscbiption   to 
Stock — Action  on  Subscription. 

Where  defendant  Bubacribed  for  the  stock 
of  a  proposed  corporation,  and  agreed  to  pay 
his  subscription  upon  the  demand  of  such  cor- 
poration, and  accepted  the  stock,  and  paid  part 
of  his  subscription,  with  knowledge  that  the 
corporation  was  not  formed  by  the  subscribers 
to  the  original  agreement,  the  cor^ration  could 
recover  the  balance  of  the  subscription;  it  be- 
ing such  a  corporation  as  was  contemplated. 

[BH.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {S  245,  383-419 ;   Dec  Dig.  |  90.*] 

2.  cobpobations  (|  90*)  —  subsobiption  to 
Stock. 

That  the  stock  certificate  issued  b7  a  cor- 
poration did  not  comply  with  the  requirementa 
of  Civ.  Code,  f  323,  did  not  excuse  a  subscrib- 
er from  paying  for  his  shares  as  required  by 
his  contract  of  subscription. 

[Ed.  Note. — For  other  cases,  see' Corporations, 
Cent.  Dig.  ig  245,  383-419 ;   Dec.  Dig.  i  90.  •] 

Appeal  from  Superior  Coart,  Lob  Angeles 
County;  B.  P.  Unangst,  Judge. 

Action  by  the  Ferrochem  Company  of  Peon- 
sylvania  against  Morris  Danzlger.  S^m  a 
Judgment  for  defendant,  plaintiff  appeala 
Reversed. 

H.  C.  Mlllsap  ana  F.  B.  Davis,  both  of  Los 
Angeles,  for  appellant  J.  M.  Danzlger,  of 
Los  Angeles  (Walter  E.  Burke,  of  Los  Ange- 
les, of  counsel),  for  respondent 

CONREY,  P.  J.  The  complaint  alleges 
that  the  defendant  Is  Indebted  to  the  plaintiff 
in  the  sum  of  $600,  balance  due  upon  an  ac- 
count for  1,000  shares  of  the  capital  stock 
of  plaintiff  company,  sold  and  delivered  by 
plaintiff  to  defendant  at  defendant's  special 
Instance  and  request;  that  defendant  agreed 
to  pay  for  said  property  so  delivered  the  sum 
of  $1,000,  no  part  of  which  has  been  paid, 
save  and  except  the  sum  of  $400.  The  an- 
swer and  the  cross-complaint  of  the  defend- 
ant stated  some  affirmative  matters  whldi 
will  be  disregarded  as  the  defendant  did  not 
Introduce  any  evidence  at  the  trial  of  the 
case.  The  answer  contalnli  denials  of  all  of 
the  allegations  of  the  complaint,  except 
these:  That  defendant  does  not  deny  that 
the  stock  was  delivered  to  defendant,  nor 
that  he  agreed  to  pay  therefor  $1,000,  nor 
that  he  has  paid  $400,  and  no  more. 

[1]  The  evidence  Introduced  by  plaintiff 
shows  that  the  plaintiff  was  Incorporated  on 
August  12,  1911;  that  In  July,  1911,  the  de- 
fendant and  13  others  entered  Into  mutual 
subscription  agreement  with  respect  to  the 
proiwsed  corporation,  and  therein  the  defend- 
ant agreed  to  pay  for  bis  stock,  on  demand 
and  on  call  of  the  board  of  directors,  certain 
sums  amounting  to  said  sum  of  $1,000,  and 
agreed  that  his  subscription,  like  that  of  the 
others,  was  made  for  the  use  and  benefit  of 


said  company,  and  might  be  enforced  by  said 
corporation.  The  corporation  having  been 
duly  organized,  and  said  first  40  per  cent  of 
the  stock  subscription  having  been  paid,  1,000 
shares  of  the  stock  were  delivered  to  and  ac- 
cepted by  the  defendant  Afterwards,  the 
corporation,  having  called  for  the  remaining 
60  per  cent,  made  demand  on  the  defendant 
for  the  remaining  $600  provided  for  in  bis 
agreement,  and,  on  his  failure  to  make  soch 
payment,  brought  this  action  to  recover  the 
amount  alleged  to  be  due. 

Upon  the  facta  thus  shown,  the  court  ren- 
dered Judgment  in  favor  of  the  defendant 
The  court  found  that  the  defendant  did  not 
become  Indebted  to  the  plaintiff  for  any  bal- 
ance due  upon  an  account  for  shares  of  stock 
of  plaintiff  corporation;  that  plaintiff  did 
not  sell  and  deUver  to  the  defendant  at  de- 
fendant's special  Instance  and  request  at  any 
time,  1,000  shares  of  the  capital  stock  of 
plaintiff ;  and  that  there  is  not  due,  owing, 
and  unpaid  from  defendant  to  plaintiff  the 
sum  of  $600.  In  its  bill  of  exceptions  the 
plaintiff  specifies  that  the  evidence  is  Insuffi- 
cient to  Justify  these  findings.  Respondent 
claims  that  the  evidence  showed  an  entirely 
different  cause  of  action  from  that  stated  In 
the  complaint,  and  that,  in  order  to  recover 
under  the  subscription  agreement,  It  was  nec- 
essary for  the  plaintiff  to  have  pleaded  the 
same  as  the  basis  of  Its  action;  also  that 
plaintiff  is  not  a  corporation  formed  by  the 
parties  to  said  agreement  The  case  of  Ma- 
rysvlUe,  etc.,  Co.  v.  Johnson,  93  Cal.  638,  20 
Pae.  126,  27  Am.  St  Rep.  216,  dted  by  re- 
spondent, does  not  sustain  his  position  here. 
In  that  case  it  was  held  that  the  corporation 
was  entitled  to  recover  upon  the  subscription 
agreement  made  prior  to  the  forming  of  the 
corporation ;  such  agreement  having  been  In- 
tended by  the  parties  to  Innre  to  the  benefit  of 
the  corporation  when  formed.  "Upon  the  for- 
mation of  the  plaintiff  corporation  by  the  per- 
sons signing  the  agreement,  and  plaintiff's  ac- 
ceptance of  the  agreement  the  defendant  be- 
came bound  to  take  and  pay  for  the  number 
of  shares  subscribed  for  by  him."  Tlie  re- 
spondent In  this  present  case  appears  to  rely 
upon  the  fact  that  the  Marysville  Electric 
Ucht  &  Power  Company  In  the  case  above 
dted  was  Incorporated  by  the  same  set  of  In- 
dlTidoals  who  signed  the  subscription  agree- 
ment; whereas,  Ui  the  present  case  the  arti- 
cles of  Incorporation  show  that  the  plaintiff 
was  formed  by  one  of  the  signers  to  the  sub- 
scription agreement,  together  with  four  oth- 
ers who  were  not  such  signers.  And  his 
counsel  contends  that  the  decision  above  not- 
ed Includes  the  proposition  that,  to  entitie 
the  corporation  to  recover  upon  such  subscrip- 
tion agreement  the  corporation  must  be 
formed  by  the  very  persons  who  signed  the 
agreement  This  argument  could  be  applied 
with  some  force  If  the  defendant  here  had 
not  admitted  that  the  corporation  thus  form- 
ed was  the  corporation  contemplated  by  his 
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Lsreement,  and  it  he  liad  abt  accepted  bis 
.t:ock  with  fnll  knowledge  of  the  fiicta.  The 
t^dence  shows  without  contradiction  that 
lie  detoidant  was  present  at  the  directors' 
neetlng  of  the  corporation  at  which  the  sab- 
.crlptlon  agreement  was  accepted  by  the  com- 
xiny,  and  therefore  that,  with  presumably 
romplete  knowledge  of  what  there  took  place, 
%e  received  his  certificate  of  stock,  and  paid 
S-400  on  account  of  the  total  sum  agreed  to 
>e  paid  by  him.  In  view  of  these  facts,  and 
XiB  corporation  having  so  issued  the  stock  to 
lefendant,  and  having  charged  him  on  Its 
sooks  with  the  unpaid  balance  for  which 
sail  was  made,  and  which  upon  demand  he 
refused  to  pay,  we  are  of  the  opinion  that 
tliese  facts  are  sufficient  to  have  created  the 
Indebtedness  upon  the  contract  substantially 
IS  stated  In  the  complaint,  and  that  the  Judg- 
oaent  diould  have  been  to  favor  of  the  plain- 
tiff. 

[2]  The  fact  is  shown  by  the  record,  and 
discussed  In  the  brief  of  respondents  counsel, 
tbat  the  stock  certificate  issued  to  the  defend- 
ant does  not  comply  with  the  requirements 
of  section  323  of  the  Civil  Code.  This  Irreg- 
alarlty,  in  which  the  defendant  and  the  plain- 
tiff are  equally  at  fault,  applies  merely  to  the 
certificate,  and  should  not  excuse  the  dtfend- 
ant  from  paying  for  hla  shares  of  stock  aa  re- 
quired by  his  contract. 

The  judgment  Is  reversed. 

We  concur:   JAMES,  J.;   SHAW,  J. 


PAYNE  et  al.  v.  WARD  et  aL    (Civ.  1151.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Dec.  16,  1013.) 

1.  Dbains  (g  82*)— AssBSBMiENTS— Rbtibw  or 

A  S  SF"  flflTLTF!  XT 

The  contention  that  under  St  1885,  p.  204, 
as  amended  by  St;  1891,  p.  262,  and  St  1009, 
p.  25,  relating  to  drainage  districts,  the  action 
»f  the  board  of  equalization  in  adjusting  assess- 
mcnts  is  conclusive,  and  not  subject  to  review 
by  the  courts,  «annot  t>e  sustained,  as  there  is  no 
hint  in  the  statute  of  such  an  intention,  which 
should  appear  expressly  or  by  implication  in  the 
statute  itself. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  ii  81,  83-87;    Dec.  Dig.  |  82.»] 

2.  Dbains  (J  82*)— Assbssments— Rbvibw  or 

The  fact  that  the  drainage  statute  (St 
1885,  p.  20i,  as  amended  by  St  1891,  p.  262, 
and  St.  1909,  p.  25)  provides,  in  section  14,  as 
amended  by  St  1909,  p.  28,  {  10,  that  the  as- 
sessments shall  be  collected  by  suit  to  foreclose 
the  lien  therefor,  rather  than  by  a  summary  sale 
without  judicial  proceedings,  wUch  is  equally 
"due  process  of  law,"  providing  an  opportunity 
is  given  to  be  beard,  shows  an  obvious  purpose 
to  afford  a  iudicial  determination  of  the  cor- 
rectness of  the  assessments. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  il  81,  83-87;    Dec.  Dig.  §  82.*] 

3.  Drains  {§  82*) — Assessments— Review  of 
Assessments— "Prima  Facie  Evidence"— 
"conclttsivb  bvidbncb." 

The  fact  that  the  drainage  statute  (St 
1885,  p.  204,  as  amended  by  St  1891,  p.  262 


dI, 


and  St  1909,  p.  26)  provides,  la  section  14,  as 
amended  by  St  IWd,  p.  28,  |  10,  that  in  any 
action  to  enforce  a  lien  for  assessments,  the  as- 
sessments shall  be  "prima  facie  evidence"  of 
certain  facts  affecting  their  ndidity  shows  be- 
yond question  ttiat  they  are  not  conclusive; 
"prima  fade  evidence"  being  defined  in  Code  Civ. 
Froc  I  1833,  as  that  which  suffices  as  proof 
until  overcome  by  other  evidence,  while  "conclu- 
sive evidence"  u  defined  hy  section  1837  as 
"that  which  the  law  does  not  permit  to  be  con- 
tradicted." 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  K  81.  83-^;    Dec.  Dig.  |  82.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  5549,  5550;  voL  8,  p.  7762;  vol.  2, 
pp.  1388,  1389.) 

4.  Drains  (J  82*)— Assessments— Revhw  or 

AaSEaSUKNTB. 

Applying  Code  Civ.  Proc.  1 1868,  providing 
that  in  construing  a  statute,  the  judge  is 
simply  to  declare  what  is  contained  therein, 
without  omitting  or  inserting  anything,  and, 
where  there  are  several  provisions,  effect  shall 
be  given  to  all  if  possible.  It  must  be  held  that 
the  drainage  statute  (St  1885,  p.  204,  as  amend- 
ed by  St  1891,  p.  2^  and  St  1900,  p.  25)  does 
not  make  the  assessments  of  the  i)oard  of  equali- 
sation final,  and  not  sohject  to  review  by  the 
court 

Eld.  Note.— For  otiier  cases,  see  Drains,  Cent 
g.  is  81.  83-87;    Dec.  Dig.  |  82.*] 

5.  Drains  ({  82*)— Assi^ssments— Retikw  ot 
Assessment. 

An  action  may  be  brought  by  an  owner  to 
test  the  validity  of  the  assessments  for  drainage 
purposes  of  the  board  of  equalization,  since  sec- 
tion 14  of  the  statute  (St  1886,  p.  204,  as 
amended  by  St  1909,  p.  28,  {  10)  contemplates 
such  an  action  in  prescribing  the  effect  to  be 
given  the  assessments  in  such  an  action. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  H  81,  83-87;  Dec  Dig.  {  82.*] 

6.  Drains  (§  82*)— Abskssments- Review  ot 

WhUe  the  drainage  statute  (St  1885,  p. 
204,  as  amended  by  St  1891,  p.  262,  and  St. 
1909,  p.  25)  does  not  specifically  authorize  the 
owners  of  the  property  to  maintain  such  an  ac- 
tion, they  are  the  real  parties  in  interest  and 
proper  plaintiffs  in  such  an  action. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  U  81,  83-«7 ;   Dec.  Dig.  |  82.*] 

7.  Dbains  ({  82*)— AssBssmmB— Rxvzew  or 

ASSSSSMSNT* 

The  drainage  statute  (St.  1885,  p.  204,  as 
amended  by  St.  1891,  p.  282,  and  St  1900,  p. 
25)  making  the  assessment  a  lien  upon  the  land, 
and  the  assessment  not  being  valid  unless  made 
in  proportion  to  benefits,  the  owner  may,  upon 
equitable  principles,  restrain  the  enforcement  of 
an  apparently  valid  but  in  reality  invalid  lien, 
and  have  the  cloud  upon  his  property  removed. 
[Eld.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  gS  81,  83-87;   Dec.  Dig.  g  82.*] 

Appeal  from  Superior  Court;  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 

Action  by  J.  D.  Payne  and  others  against 
W.  W.  Ward  and  others.  From  a  Judgment 
for  defendants,  platntlfrs  appeal.    Reversed. 

Drew  &  Drew,  of  E^esno,  for  appellants. 
M.  E.  Harris,  L.  L.  Cory,  and  L.  B.  Uayhurst, 
all  of  Fresno,  for  respondents. 

BURNETT,  J.  In  an  action  brought  to  re- 
strain them  as  trustees  of  the  "Ward  Drain- 
age District"  from  bringing  suits  to  collect 
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from  plaintiffs  certain  alleged  Illegal  assess- 
ments, the  Judgment  was  in  favor  of  defend- 
ants, from  which  the  appeal  has  been  taken. 
It  Is  not  disputed  that  said  district  was  reg- 
ularly established  In  accordance  with  and  by 
virtue  of  the  provisions  of  an  act  of  the  Leg- 
islature to  promote  drainage,  approved  March 
IS,  1885  (Stats,  of  1S85,  p.  204),  as  amended 
in  1891  (Stats,  of  1891,  p.  262),  and  also  in 
1909  (Stats,  of  1900,  p.  25),  whereby  a  legis- 
lative scheme  was  provided  for  the  drainage 
of  other  than  swamp  and  overflowed  lands. 
For  a  discussion  of  various  legal  phases  of 
this  legislation,  and  a  comparison  of  it  with 
the  reclamation  act  of  1868,  we  may  refer  to 
the  opinion  of  the  Supreme  Court  in  the  case 
of  Iiaguna  Drainage  District  v.  Charles  Mar- 
tin Company,  144  Oal.  209,  77  Pac.  933,  and 
wherein  Its  validity  is  upheld ;  but  therein  no 
consideration  was  devoted  to  the  main  ques- 
tion Involved  herein,  which  is:  Was  evidence 
admissible  to  prove  "that  the  assessment  of 
the  commissioners  was  disproportionate  to 
the  expense  of  the  works  and  the  benefits  to 
be  derived  therefrom"? 

Section  13  of  said  drainage  act,  after  pro- 
viding for  the  preparation  of  a  Ust  of  the 
charges  assessed  by  the  commissioners  against 
each  tract  of  land,  and  designattng  specifical- 
ly what  such  list  must  contain,  proceeds  to 
direct  that:  "The  board  of  commissioners 
must,  on  the  completion  of  such  list,  cause 
a  notice  to  be  published  In  some  paper  pub- 
lished in  the  county  where  such  district  is 
situated,  and  also  have  such  notice  posted 
in  three  places  in  such  district,  to  the  efCect 
that  the  board  of  commissioners  will,  in  ten 
days  from  the  publication  of  such  notice, 
meet  (and  they  shall  also  name  the  time  and 
place  of  such  meeting)  as  a  board  of  equaliza- 
tion for  the  purpose  of  equalizing  assess- 
ments, and  will  continue  in  session  as  long  as 
may  be  necessary,  not  to  exceed  ten  days,  at 
the  end  of  which  time,  having  equalized  and 
adjusted  such  assessments,  the  list  must  then 
be  filed  as  herein  provided."  Then  follows 
section  14,  which,  to  the  extent  of  this  con- 
troversy, is  as  follows:  "The  board  of  trus- 
tees of  the  district  must  commence  actions 
for  the  collection  of  such  delinquent  install- 
ments, and  delinquent  assessments,  with  in- 
terest thereon,  and  *costs,  and  for  the  en- 
forcement of  the  lien  thereof  on  the  land  as- 
sessed, in  the  superior  court  of  the  county  In 
which  the  land,  or  some  portion  of  it,  is  situ- 
ated, in  which  action  aU  persons  claiming  any 
interest  in  said  land  upon  which  said  assess- 
ment is  levied,  and  any  pei:son  necessary  to  a 
complete  determination  of  the  action,  may 
be  Joined  as  defendants  in  said  action. 
*  *  *  In  any  action  to  enforce  said  lien 
or  to  determine  the  validity  of  the  same,  said 
list,  duly  executed  by  said  commissioners,  or 
a  certified  copy  thereof,  shall  be  prima  facie 
evidence  of  the  matters  therein  contained, 
and  that  said  commissioners  were  duly  ap- 
pointed and  qualified,  as  required  by  law, 
and  that  they  did  view  and  assess  upon  the 


lands  set  forth  in  said  list  tbe  charges  there- 
in contained,  and  that  said  charges  ate  in 
proportion  to  the  whole  expense  and  the  ben- 
efits which  will  result  from  the  work  at 
drainage  for  whi<th  said  assessment  waa  s» 
levied." 

As  to  the  charges  imposed  upon  the  land, 
it  could  not  be  made  more  apparent  than  It 
is  by  the  language  of  the  statute  that  the 
following  steiw  are  contemplated:  The  com- 
missioners appointed  by  the  board  of  saper- 
visors  "must  view  and  assess  upon  the  lands 
dtnated  in  the  district  a  charge  proportion- 
ate to  the  whole  expense,  and  to  the  benefit 
which  will  result  from  such  woi^"  and  must 
make  a  Ust  of  the  charges  assessed  against 
each  tract  of  land.  It  is  not  contended  that 
this  assessment  is  final,  and  that  the  land- 
owners are  bound  by  it.  The  next  st^  to 
the  procedure  is  the  equalization  of  the  as- 
sessments, after  due  notice  given,  by  the  com- 
missioners Bitting  as  a  board  of  equalization. 
The  list  of  assessments  as  thus  corrected  by 
the  board  of  equalization  must  be  then  filed 
with  the  county  treasurer,  and  the  charges 
thereupon  become  a  lien  upon  the  property. 

[1]  It  seems  to  be  the  contention  of  re- 
spondents that  the  action  of  the  board  of 
equalization  in  adjusting  the  assessments  i» 
not  subject  to  review,  and  is  conclusive  upon 
the  landowners.  If  so,  it  should  certainly  ap- 
pear expressly  or  by  Implication  in  the  stat- 
ute itself.  We  find  therein,  however,  no  hint 
of  such  intention. 

In  Reclamation  Distinct  v.  Phillips,  106  Gal. 
306,  39  Paa  630,  41  Paa  33S,  it  is  stated: 
"Counsel  have  dted  a  great  many  cases  in 
which  it  has  been  held  that  the  valuation 
made  upon  land  by  the  assessor  cannot 
be  called  in  question  In  actions  to  collect  the 
tax,  unless  the  right  to  do  so  is  provided  by 
law.  We  are  not  called  upon  to  dispute  that 
proposition  here.  If  an  assessment  has  been 
made  as  the  law  provides,  and  that  law  does 
not  violate  the  inhibition  alluded  to  [denial  of 
due  process  of  law],  the  tax  has  become  a 
final  charge — ^if  the  law  so  provides — and 
cannot  be  called  In  question  because  the  valu- 
ations were  erroneous." 

{2]  The  position  of  respondents  as  to  the 
finality  of  the  action  of  the  board  of  equaliza- 
tion is  also  entirely  inconsistent  with  the 
provision  of  the  law  as  to  the  enforcement 
and  collection  of  the  assessments.  By  the 
legislation  of  the  country  two  methods  are 
provided  for  the  collection  of  the  various 
taxes  assessed  for  governmental  expenses. 
In  one  of  them  the  property  is  sold  by  admin- 
istrative officers  without  Judicial  proceed- 
ings ;  in  the  other  a  decree  of  court  must  be 
secured,  foreclosing  the  lien  of  the  assess- 
ment, and  directing  a  sale  of  the  premises. 
Each  constitutes  "due  process  of  law,"  provid- 
ed the  landowner  has  an  opportunity  to  be 
heard  as  to  the  apportionment  of  benefits. 
Upon  the  theory  of  re^ondents  there  la  no 
reason  why  the  Legislature  did  not  adopt  the 
former  method  for  the  enforcement  of  the 
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assessments  of  said  board  of  equallzaUon. 
The  obTlons  purpose,  however,  in  providing 
for  a  Bdlt  in  court  was  to  afford  an  opportu- 
nity for  a  Judicial  determination  of  the  cor- 
rectness of  the  apportionment. 

[3]  But  It  seems  idle  to  pursue  tbls  method 
of  reasoning  as  the  legislative  declaration 
has  placed  the  matter  beyond  cavil  or  serious 
controversy.  To  say  that  the  list  of  the 
charges  assessed  against  the  land  "shall  be 
prima  fade  evidence  of  the  matters  therein 
contained"  certainly  excludes  the  Idea  that  It 
Is  conclusive  evidence  of  said  matters.  Sec- 
tion 1837  of  the  Code  of  Civil  Procedure  de- 
ttnes  conclusive  evidence  as  follows:  "Con- 
clusive or  unanswerable  evidence  Is  that 
which  the  law  does  not  permit  to  be  contra- 
dicted. For  example,  the  record  of  a  court 
of  competent  Jurisdiction  caimot  be  contra- 
dicted by  the  parties  to  it."  While  prima 
fade  evidence  as  defined  in  section  1833  of 
the  same  Code  "is  that  which  sufQces  for  the 
proof  of  a  particular  fact,  until  contradicted 
and  overcome  by  other  evidence.  For  ex- 
ample: The  certificate  of  a  recording  officer 
is  prima  fade  evidence  of  a  record,  but  It 
may  afterwards  be  rejected  upon  proof  that 
there  is  no  such  record."  The  distinction 
could  not  be  made  any  plainer  by  a  thousand 
illustrations  or  by  reference  to  the  numerous 
decisions  upon  the  subject 

[4]  Applying  to  the  situation  here  the 
familiar  canon  embodied  in  section  1858  of 
the  Code  of  Civil  Procedure,  as  follows: 
"In  the  construction  of  a  statute  or  Instru- 
ment, the  office  of  the  Judge  is  simply  to  as- 
certain and  declare  what  is  in  terms  or  in 
substance  contained  therein,  not  to  insert 
what  has  been  omitted,  or  to  omit  what  has 
been  Inserted;  and  where  there  are  several 
provisions  or  particulars  such  a  construction 
is,  if  possible,  to  be  adopted  as  will  give 
effect  to  all" — we  necessarily  reach  the  con- 
daslon  that  the  assessment  of  said  board  of 
equalization  is  not  final,  but  is  subject  to  re- 
vision by  the  Judicial  tribunal  designated 
in  the  statute. 

Reasons  could  be  suggested  readily  why 
the  Legislature  should  make  the  assessment 
of  the  local  commissioners  subject  to  correc- 
tion in  a  Judicial  proceeding;  but  we  are 
not,  of  course,  concerned  with  the  policy 
of  the  law.  It  is  snffldent  to  ascertain 
that  it  lias  been  so  provided. 

[C]  The  only  debatable  question,  apparent- 
ly, that  can  arise  is  whether  the  litigation  of 
the  validity  of  the  assessment  may  be  had  in 
an  action  such  as  this  brought  by  the  proper- 
ty owners  themselves  to  nullify  the  action  of 
the  board  of  equalization,  and  to  restrain 
the  trustees  from  bringing  suits  of  fore- 
closure. 

In  the  reclamation  act,  it  may  be  ob- 
served, there  is  a  provision — not  found  in 
the  drainage  statute — contained  In  section 
3493^  of  the  Political  Code  authorizing  the 
board  of  trustees,  at  any  time  within  one 
year  after  the  fiUng  of  the  list  of  charges 


against  the  land,  in  the  name  of  tbe  district, 
to  commence  and  prosecute  an  action  In  the 
superior  court  of  the  county  where  the  land 
is  situated  to  determine  the  validity  of  the 
assessment  The  proceeding  culminating  in 
a  Judgment  is  outlined  in  said  section,  and 
it  is  provided  that  "the  Judgment  given  and 
made  in  the  action  brought  under  the  pro- 
visions of  this  section  shall  be  condusive  be- 
tween the  parties  thereto  as  to  the  validity 
or  invalidity  of  the  assessment" 

[I]  In  the  absence  of  that  spedfic  direction, 
it  might  be  questionable  whether  the  board  of 
trustees  could  maintain  such  action  under 
the  drainage  act;  the  course  provided  for 
therein  being  a  foredosure  proceeding.  But 
said  section  14,  In  addition  to  foredosure, 
does  dearly  contemplate  a  distinct  action 
to  determine  the  validity  of  the  assessment. 
While  not  specifically  authorizing  the  owners 
of  the  property  to  maintain  such  action,  as 
the  real  parties  in  interest,  they  are,  of 
course,  proper  plaintiffs  to  sudi  procedure. 

[7]  Again,  since  the  assessment  made  by 
the  commissioners  is  a  lien  upon  the  land, 
and  this  assessment  is  not  condusive  upon 
the  owner,  and  is  not  valid  or  binding,  un- 
less made  and  levied  in  proportion  to  bene- 
fits, upon  well-recognized  and  familiar  prin- 
dples  of  equitable  cognizance  it  plainly  folr 
lows  that  the  owner  is  clearly  within  his 
rights  in  invoking  the  power  of  the  court 
to  restrain  the  enforcement  of  the  apparently 
valid  but,  in  reality,  invalid  lien,  and  to  re- 
move the  doud  which  has  attached  to  Us 
property. 

We  find  nothing  In  any  of  the  dted  cases 
opposed  to  the  foregoing  views,  unless  per- 
chance in  one  or  two  that  have  been  ex- 
pressly overruled. 

In  Hagar  v.  Reclamation  Diet  No.  108,  111 
U.  S.  701,  4  Sup.  Ct  66S,  28  L.  Ed.  668, 
there  was  under  consideration  by  the  Su- 
preme Court  of  the  United  States  the  recla- 
mation act  of.  1868.  Its  validity  was  upheld 
in  an  opinion  prepared  by  Mr.  Justice  Field. 
Among  the  interesting  questions  therein  dis- 
cussed is  the  legal  significance  of  the  famil- 
iar phrase  "due  process  of  law."  The  appel- 
lant contended  that  this  fundamental  prind- 
ple  was  violated  In  the  assessment  of  his 
property,  "inasmuch  as  it  was  made  without 
notice  to  him,  or  without  his  being  afford- 
ed any  oi^wrtunity  to  be  heard  respecting  it; 
the  law  authorizing  it  containing  no  provi- 
sion for  such  notice  or  hearing."  In  reply 
to  this  contention  It  was  declared  that  where 
the  taking  of  property  is  in  the  enforcement 
of  a  tax,  the  proceeding  is  necessarily  less 
formal  tiian  where  life  or  liberty  is  in- 
volved, "and  whether  notice  to  him  is  at  all 
necessary  may  depend  upon  the  diaracter  of 
the  tax  and  the  manner  in  which  its  amount 
is  determinable."  But  the  complete  answer 
to  appellant's  contention  is  manifestly  found 
in  this  statement  of  the  court:  "The  assess- 
ment under  consideration  could,  by  the  law 
of  California,  be  enforced  only  by  legal  pro-  r 
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ceedlngs,  and  In  them  any  defense  going  ei- 
ther to  Its  validity  or  amount  could  be  plead- 
ed. In  ordinary  taxation,  assessments,  If 
not  altered  by  a  board  of  revision  or  of 
equalization,  stand  good,  and  the  tax  levied 
may  be  collected  by  a  sale  of  the  delinquent's 
property;  but  assessments  In  California,  for 
the  purpose  of  reclaiming  overflowed  and 
swamp  lands,  can  be  enforced  only  by  suits, 
and  of  course,  to  their  validity,  It  Is  essential 
that  notice  be  given  to  the  taxpayer  and  op- 
portunity be  afforded  him  to  be  heard  re- 
specting the  assessment  In  them  he  may  set 
forth,  by  way  of  defense,  all  his  grievances. 
Reclamation  District  No.  108  v.  Evans,  61 
Cal.  104."  While  the  discussion  there  was 
addressed  to  a  different  contention  from 
what  Is  presented  here,  the  availability  and 
efficacy  of  the  suit  In  court  to  test  the  valid- 
ity of  the  assessment  are  unqualifiedly  af- 
firmed. And  It  may  be  said  that  section 
3463  of  the  Political  Code  accords  to  the 
charges  assessed  by  the  commissioners  under 
said  reclamation  act  the  same  potency  and 
attaches  to  it  the  same  significance  as  evi- 
dence In  the  suit  to  enforce  the  lien  or  to 
determine  Its  validity  as  does  said  section 
14  of  the  drainage  act  to  the  charges  assess- 
ed by  said  commissioners  sitting  as  a  board 
of  equalization.  The  charges  assessed  by  the 
former.  In  other  words,  bear  the  same  rela- 
tion to  the  suit  In  court  to  determine  their 
validity  as  do  the  charges  assessed  and 
equalized  by  the  commissioners  under  the 
drainage  act  It  Is  true  that  there  is  no 
provision  for  a  board  of  equalization  under 
the  reclamation  act  as  there  is  under  the 
act  herein;  but  that  drcumstanoe  does  not 
affect  the  question  before  us.  It  simply 
means  that  the  property  owner  in  the  drain- 
age district  Is  afforded  an  additional  oppor- 
tunity to  present  his  grievance  to  the  com- 
mlsslonera 

In  People  v.  Sacramento  Drainage  District 
155  Cal.  378,  103  Pac.  207,  the  scope  and  pur- 
pose of  such  legislation  are  comprehensively 
and  thoroughly  discussed,  and  the  validity  of 
the  act  therein  involved  and  the  conclusive- 
ness of  the  assessment  therein  provided  for 
are  upheld;  but  the  act  therein  discussed  it- 
self provides  that  "the  decision  of  said  board 
of  drainage  commissioners  shall  be  final,  and 
therefore  said  assessment  list  shall  be  conclu- 
sive evidence  that  the  said  assessment  has 
been  apportioned  according  to  the  benefits 
which  win  accrue  to  each  tract  of  land  in 
said  district" 

In  California,  etc.,  Co.  v.  Los  Angeles,  10 
Cal.  App.  191,  101  Pac.  647,  the  assessment 
made  by  the  county  assessor,  and  equalized 
by  the  county  board  of  equalization,  to  which 
plaintiff  bad  snccessfully  made  an  applica- 
tion for  a  reduction  of  Its  assessment,  was 
held  to  be  conclusive.  This  Is  In  accordance 
with  the  express  provision  of  the  law  found 
In  section  3679  of  the  Political  Code. 

In  People  v.  Hagar,  52  Cal.  171,  it  was  in- 
deed held  that  in  the  absence  of  frand,  the 


decision  of  the  commlssionen  is  conclusive 
against  the  property  owner.  At  that  time, 
however,  the  law  provided  that  "the  district 
attorney  shall  proceed  at  once  against  all  de- 
linquents in  the  same  manner  as  is  provided 
by  law  for  the  collection  of  state  and  county 
taxes,"  and  it  was  not  an  unreasonable  infer- 
ence that  it  sufficiently  apx)eared  to  be  the  in- 
tention of  the  Legislature  that  the  assessment 
by  the  commissioners  should  be  condnsive. 
However,  if  there  is  anything  in  that  case,  or 
in  People  v.  Ha^ar,  66  CaL  60,  4  Pac.  861,  op- 
posed to  appellants'  position  here,  it  must  be 
deemed  to  have  been  overruled  by  Beclama- 
tion  Dlst  No.  108  v.  Evans,  61  Cal.  104,  and 
in  Reclamation  District  v.  Phillips,  108  Gal 
306,  89  Pac.  680,  41  Pac.  886.  In  the  last 
two  cases,  as  in  the  one  in  111th  U.  S.,  it  wag 
held  that  "the  assessment  under  considera- 
tion conld  by  the  law  of  CaUfomia  be  enforc- 
ed only  by  legal  proceedings,  and  in  them  any 
defense  going  to  its  validity  or  amount  could 
be  pleaded." 

In  the  Phillips  Case,  supra,  a  rehearing 
was  granted  after  decision  in  departmoit  up- 
on the  point  that  the  conclusion  announced  In 
the  first  opinion  that  "the  court  erred  In  ex- 
cluding the  evidence  tending  to  prove  that  de 
fendants'  land  was  not  benefited  by  the  rec- 
lamatltm  woi^s,  and  was  arbltrari^  and  ex- 
cessively assessed  without  regard  to  propor- 
tionate benefits,"  was  unwarranted;  bat  the 
whole  court  adhered  to  the  department  posi- 
tion. The  cases  are  ther^bi  reviewed,  and, 
while  much  consideration  is  given  to  the  fact 
that  the  only  opportunity  afforded  to  the 
landowner  to  be  heard  was  in  defense  of  the 
action  brought  in  court,  and  while  the  conrt 
was  apparently  of  the  opinion  that  without 
the  provision  In  reference  to  the  Judicial  pro- 
ceeding, the  law  could  not  be  upheld,  there  is 
nothing  to  indicate  that  had  the  section  con- 
tained an  express  provision  for  notice,  the  de- 
cision would  have  been  otherwise,  or  that  the 
court  would  have  undertaken  to  render  nuga- 
tory the  additional  recourse  plainly  provided 
for  the  benefit  of  the  property  owner. 

In  Swamp  Land  Dist  341  v.  Blomenberg, 
166  Cal.  682,  106  Pac.  38d,  it  was  held  that  an 
assessment  the  regularity  and  original  valid- 
ity and  binding  form  of  which  was  admitted, 
was  not  roidered  unenforceable  by  reason  of 
certain  subsequent  events.  It  was  therein 
declared,  though,  that  "if  the  validity  of  the 
assessment  has  not  been  established  in  an  ac- 
tion as  provided  in  section  3493^  of  the  Po- 
litical Code,  all  questions  Involving  the  regu- 
larity of  the  assessment  proceedings,  the 
amount  of  the  charge  as  compared  to  the  ben- 
efits conferred,  and  the  tact  that  the  cost  was 
apportioned  in  proportion  to  the  benefits.  Is 
open  to  investigation  In  defense  to  a  suit  to 
foreclose  the  assessment  lien." 

Of  course  if  the  trial  court  in  the  esse  at 
bar  should  find  that  the  assessment  was  val- 
id, no  doubt  the  property  owners  would  pay 
it  without  further  delay,  or,  if  not  there  is 
no  doubt  under  proper  pleadings  that  a  de 
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ci«e  of  foreclosaie  covld  be  entered  In  tlie 
same  suit  Bat,  at  any  rate,  we  are  assured 
tbat  plalntUTs  should  be  accorded  tbe  privi- 
lege of  making  the  offered  showing,  and  tbe 
Judgment  Is  therefore  reversed. 

We  concur:   CHIPMAN,  P.  3.;  HABT,  J. 


PEOPLB  T.  WILSON.    (Cr.  299.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Dec.  17,  1913.) 

1.  CUMINAL    Law     (I    404*)— DXMONBTBATIVX 
BVIDKNCK. 

In  a  prosecation  tor  homicide,  in  which 
the  evidence  as  to  the  cause  of  death  was  pure- 
ly circumstantial,  evidence  was  admitted  that  a 
piece  of  an  old  buggy  shaft  was  found  floating 
in  a  well  near  tbe  bam  on  the  premises,  and  a 
sliver  of  wood  which  fitted  into  a  recently  brok- 
en place  on  that  piece  of  the  shaft  was  found 
l>ehind  a  Iwz  on  the  front  porch  near  decedent's 
l>ody,  and  a  broken  end  of  a  buggy  shaft  was 
found  in  the  ashes  of  tbe  fireplace,  but  it  was 
not  shown  to  be  a  part  of  the  gnaft  found  in  the 
well,  and  there  was  some  evidence  of  human 
tdoodstains  upon  the  piece  of  wood  found  on 
the  porch  and  on  the  piece  found  in  the  well; 
but  there  was  no  evidence  that  the  pieces  of  the 
shaft  were  ever  seen  on  the  place  before,  or  ever 
seen  in  accused's  possession.  Held,  that  the 
pieces  of  tbe  buggy  shaft  were  properly  admit- 
ted in  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  873,  891-iS83,  1457;  Dec. 
Dig.  {  404.*] 

2.  Witnesses       (i      879*)  —  Contbadictobt 
Stateuents. 

It  could  not  be  shown.  In  a  homicide  case, 
that  the  complaining  witness  bad  shortly  l>efore 
he  filed  the  complaint  joined  in  a  coroner's  jury 
verdict  to  the  effect  that  the  jury  did  not 
Icnow  who  killed  decedent,  nor  could  such  wit- 
ness lie  asked  what  evidence  of  accused's  guilt 
he  had  discovered  between  the  time  he  signed  the 
verdict  and  filed  the  complaint;  the  fact  that 
he  had  joined  in  the  coroner's  verdict  not  be- 
ing inconsistent  with  his  right  to  file  the  com- 
plaint or  testify  to  any  facts  of  which  he  laiew 
concerning  accused's  guilt. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  M  1209,  1220-1222,  1247-1256  ;  Dec. 
Dig.  i  879.*] 

3.  HoMiciDB    f|   169*)— Adhission   of  Bvi- 

DERCS. 

In  a  prosecution  for  killing  accused's  broth- 
er, a  witness,  after  relating  how  accused  had 
struck  decedent  in  the  face  on  one  occasion,  testi- 
fied that  on  another  occasion  he  had  been  in 
tbe  brothers'  liome,  and  from  another  room 
Iteard  a  fail  in  the  dining  room,  immediately 
after  which  accused  came  in  and  stated  that  his 
brother  fell  down,  and  accused  picked  him  up, 
and  that  tbe  next  morning  both  of  decedents 
eyes  were  shut.  Held,  that  the  admission  of 
such  evidence  was  error. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  {$  841-350 ;    Dec.  Dig.  {  169.*] 

4.  Cbihinai,  Law  ({>  1169*)— AfpsaI/— Habk- 
1X88  Ebbob— Admission  oi'  Evidence. 

The  error  in  admitting  the  evidence  was 
not  prejudicial  to  accused,  in  view  of  other  evi- 
dence in  tbe  record  showing  violence  by  accused 
toward  decedent,  his  brother. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  §{  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  {  1169.*] 


5.  HOMICIDX   (I  166*)— BTIDBNOX— MOTITK. 

In  a  prosecution  for  fratricide  charged  to 
have  been  on  October  22,  1912,  it  appeared  that 
in  October,  1911,  decedent  bad  left  bis  broth- 
er's house  for  a  short  time,  and  gone  to  live 
elsewhere,  and  evidence  was  admitted  that  ac- 
cused asked  his  brother  if  he  was  coming  ba.dc  to 
him,  and  tliat  bis  brother  replied  that  it  was  no 
use,  "we  cannot  get  along,  and  I  am  not  coming 
back,"  and  evidence  was  admitted  that  on  a 
prior  occasion,  when  decedent's  eyes  were  black, 
and  his  face  scratched,  witness  asked  accused 
what  was  the  matter  with  decedent's  face,  and 
accused  answered  that  he  knocked  him  over  the 
other  day,  and  that  decedent  made  him  so  mad 
sometimes  that  he  could  not  help  it,  and  there 
was  other  evidence  of  physical  violence  by  ac- 
cused toward  decedent  Held,  that  tbe  evidence 
of  the  conversation  with  decedent  and  accused 
was  admissible  on  tbe  question  of  motive  as 
against  an  objection  that  it  was  too  remote  in 
time;    that  going  rather  to  its  weight 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |{  320-331;   Dec.  Dig.  i  166.*] 

6.  CBiiaiTAi.  Law  ({  766^*)— IifsiBuonoNS— 
Weight  of  Evidence. 

An  instruction,  in  a  homicide  case,  that  ev- 
idence had  been  introduced  as  to  quarrels  t>e- 
tween  accused  and  decedent  and  of  assaults  up- 
on decedent  by  accused,  and  that  such  evidence 
was  admitted  for  the  sole  purpose  of  showing 
the  relations  between  them,  and  of  showing  mo- 
tive, if  any,  and  might  be  considered  by  the  jury 
as  a  circumstance,  in  connection  with  the  other 
facts,  in  determining  whether  accused  was 
guilty,  was  not  objectionable  as  interfering  with 
the  right  of  a  jury  to  find  the  facts ;  Const  art. 
6;  {  19,  permitting  the  court  to  state  the  tes- 
timony, and  declare  the  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1731-1766;  Dec.  Dig.  i 
755%.*] 

7.  CBiMiirAi.  Law    ({   807*)— Ihstbtjctiokb— 
Abqttmentative  Instbuctions. 

The  court  charged,  iu  a  homicide  case,  that 
accused's  counsel  had  referred  to  a  number  of. 
cases  wherein  convictions  had  been  had  upon 
strong  circumstances  of  guilt  and  afterwards  it 
tiad  transpired  that  accused  was  innocent,  that 
these  cases  were  extreme  cases,  and  probably  do 
not  occur  but  seldom  in  cases  decided  upon  cir- 
cumstantial evidence,  and  that  reference  to  such 
cases  was  proper  to  make  the  jury  careful  in 
arriving  at  the  proper  conclusion  from  such  ev- 
idence, but  the  plain  rules  of  evidence  which 
have  been  eBtat>lished  for  ages  should  not  b» 
shalcen  because  of  reference  to  such  extreme 
cases,  and,  if  much  search  was  made,  it  would 
l>e  found  that  probably  a  greater  number  of  cas- 
es might  he  cited  wherein  improper  convictions 
have  been  had  from  direct  evidence  through  per- 
jury of  witnesses,  and  that  all  human  testimony 
is  fallible,  but  jurors  must  consider  circum- 
stances, and,  if  sufficient  act  upon  them,  though 
the  main  fact  is  proved  by  no  eyewitnesses. 
Held,  that  the  instruction  was  at  least  argu- 
mentative, and  should  have  been  omitted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1805,  1959,  1960 ;  Dec  Dig. 
{  807.*] 

8.  CBiiaNAi.  Law  (f  1187*)— AppiAir-Bsrop- 

PBL  TO  AIJ.EOE  EBBOB. 

Where  accused  requested  a  charge  that  It 
was  not  indispensable  to  a  conviction  that  a 
motive  be  shown,  he  cannot  complain  on  appeal 
of  a  charge  that  proof  of  motive  is  never  essen- 
tial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |8  3007-3010;  Dec.  Dig.  i 
1137.*] 


•For  other  cases  see  suns  toplo  ud  section  mjMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Sdtca  *  Rep'r  ladexM  , 
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9.  CBimNAl    IjAW     (J    678*)— iNSTBUCTIONft— 

Refutation. 

Instructions  should  ha^e  been  given,  in  a 
homicide  case,  as  to  the  purpose  of  evidence  of 
accused's  good  reputation  for  peace  and  veracity 
in  the  community  in  which  he  bad  lived,  where 
evidence  thereon  was  offered  by  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  CJent  Dig.  ii  1697,  1872-1876;  Dec.  Dig. 
I  67^*1 

10.  Obimiwai,     Law     (§     857*)— Bvidenob— 
Ghabactxb  Evidenck. 

Proof  of  accused's  good  character  should  be 
considered  in  aid  of  the  general  presumption  of 
innocence,  and  cannot  be  put  aside  by  the  jury 
in  order  to  determine  whetner  the  other  circum- 
stances in  evidence  considered  by  themselves  do 
not  establish  guUt  beyond  a  reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  S|  2054,  2055;  Dec  Dig.  { 
857.*] 

11.  Cbikinal  Law  (9 1186*)- AppjsaI/— Habm- 
LESs  Ebbob— "Miscabbiaob  of  Jcstiox." 

The  phrase  "miscarriage  of  Justice,"  as 
used  in  Const,  art  6,  {  4^,  prohibiting  rever- 
sals, unless  the  appellate  court  determined  that 
error  has  caused  a  miscarriage  of  justice,  does 
not  merely  mean  that  a  guilty  man  baa  escaped, 
or  an  innocent  man  has  been  convicted,  but  is 
also  applicable  where  an  acquittal  or  conviction 
has  resulted  from  a  form  of  trial  in  which  the 
essential  rights  of  accused  or  the  people  were 
disregarded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  if  3215-3219,  3221,  3230;  Dec. 
Dig.  I  1186.*] 

12.  CBiiaNAi.  Law  (|  1172*)- Appeai/— Habm- 
lABB  Ebbob— Refusal  of  Ihstbuctiorb. 

In  a  prosecutioii  for  fratricide,  the  evidence 
was  wholly  circumstantial,  and  there  were  some 
circumstances  inconsistent  with  innocence,  such 
as  that  accused  promptly  reported  his  brother's 
death,  answered  all  questions  relating  thereto, 
and  did  not  attempt  to  escape,  and  in  two  pre- 
vious trials  the  juries  disagreed.  There  was 
evidence,  however,  that  on  a  number  of  occa- 
sions accused  had  beat  and  struck  his  brother, 
that  the  killing  occurred  at  accused's  house, 
and  that  a  part  of  the  violent  encounter  which 
preceded  the  killing  took  place  in  the  sitting 
room  next  to  the  room  in  which  accused  claims 
to  have  slept  Held,  in  view  of  the  evidence, 
that  the  appellate  court  cannot  say  that  the  Re- 
fusal to  instruct  on  the  effect  of  evidence  of  ac- 
cused's good  reputation  for  peace  and  veracity 
was  not  prejudicial  to  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Die.  §§  3128,  3154-3157,  3159-3163, 
3169;    Dec.  Dig.  {  1172.*] 

Appeal  from  Sopeilor  Gonrt,  <Saiita  Barba- 
ra County;  S.  E.  Grow,  Judge. 

William  Wilson  was  convicted  of  man- 
slaughter, and  he  appeals.    Reversed. 

B.  F.  Thomas,  of  Santa  Barbara,  and  A.  B. 
Bigler,  of  Santa  Maria,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  George  Beebe,  Deputy 
Atty.  Gen.,  for  the  People. 

GONRET,  P.  J.  The  defendant,  having 
been  convicted  of  the  crime  of  manslaughter, 
appeals  from  the  judgment,  and  from  an  or- 
der denying  his  motion  for  a  new  triaL 

The  information  in  this  case  charged  the 
defendant  with  the  crime  of  mnrder  commit- 
ted on  the  22d  day  of  October,  1912,  in  the 
killing  of  one  Thomas  Wilson.  The  defend- 
ant and  the  deceased  were  brothers,  aged,  re- 


spectively, about  54  and  60  years.  In  October, 
1912,  and  for  about  one  year  prior  thereto,  they 
had  been  living  together  on  a  ranch  known  as 
the  Bopkins  place,  located  nearly  two  miles 
southeast  of  the  town  of  Orcntt,  in  the  coun- 
ty of  Santa  Barbara.  During  October,  1912, 
these  two  were  the  only  occupants  of  tlie 
ranch  and  of  the  house  thereon  where  they 
were  living.  In  the  afternoon  of  October  2lBt 
they  went  together  to  Orcutt,  and,  after  at- 
tending to  some  business  there,  they  drove 
back  to  the  ranch.  On  the  morning  of  Octo- 
ber 22d,  between  8  and  9  o'clock,  the  defend- 
ant came  to  Orcutt  and  gave  Information 
that  his  brother  was  dead,  and  asked  the  Jus- 
tice of  the  peace,  who  was  also  acting  coro- 
ner, to  come  to  the  ranch.  The  defendant 
then  returned  to  the  ranch,  being  immediate- 
ly followed  by  the  acting  coroner  and  several 
other  men,  most  of  whom  were  summoned  as 
members  of  a  coroner's  Jury.  The  evidence 
upon  which  the  defendant  has  been  convicted 
is  entirely  of  a  circumstantial  nature,  and 
consists  largely  of  testimony  of  these  men 
who  visited  the  ranch  on,  that  morning  as  to 
the  facts  which  they  discovered  on  inspection 
of  the  premises  at  the  Hopkins  place. 

There  was  a  front  porch  of  the  Hopkins ' 
house,  with  a  door  opening  into  a  middle 
front  room,  known  as  the  sitting  room,  and 
in  which  there  was  a  fireplace.  On  the  right 
side  of  the  sitting  room  as  one  enters  through 
the  front  door  there  was  a  door  opening  Into 
defendant's  bedroom.  Immediately  opposite 
this  on  the  other  side  of  the  sitting  room 
was  a  door  opening  into  the  bedroom  of 
Thomas  Wilson.  These  witnesses  found 
Thomas  Wilson  lying  on  his  back  on  the 
front  porch,  with  a  pillow  under  his  head. 
his  right  arm  extended  by  the  side,  and  his 
left  arm  across  the  breast  The  right  arm 
was  broken  at  the  elbow,  and  the  third  finger 
of  the  left  hand  was  mashed  as  by  some 
severe  blow.  Two  cuts  made  by  the  blows  of 
some  blunt  instrument  had  laid  opoi  the 
scalp  on  top  of  the  head,  and  the  evidence 
shows  that  one  or  both  of  these  blows  was 
the  cause  of  death.  There  was  a  consider- 
able amount  of  blood  on  the  pUlow,  and  on 
the  floor  near  the  head,  and  along  the  side 
where  the  arm  lay.  The  testimony  shows 
that  blood  was  found  in  the  sitting  room  on 
the  casing  of  the  door  leading  into  the  de- 
ceased's bedroom,  and  on  the  wall  of  the  sit- 
ting room  on  each  side  of  that  door,  and  on 
the  fioor  between  the  deceased's  bedroom 
door  and  the  front  door,  and  on  the  inner 
knob  of  the  front  door.  Some  effort  had  been 
made  to  wash  the  floor  immediately  in  front 
of  the  deceased's  bedroom  door.  From  that 
place  to  the  front  door  the  blood  was  only  in 
Isolated  drops,  except  that  at  one  place  in 
the  sitting  room  and  near  the  front  door  the 
blood  marks  approximated  the  shape  that 
would  be  left  by  the  pressure  of  a  bloody 
hand. 


'Vor  other  e«MS  see  lam*  toplo  and  lecUon  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  8«ries>*  RM^r  Index* 
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Some  of  the  witneflsea  toaai  floating  In  the 
well  near  tbe  bam  a  piece  of  an  old  bnggy 
shaft  Some  of  the  witnesses  found  behind  a 
box  on  the  front  porch  near  the  body  of  de- 
ceased a  silver  of  wood,  which  fitted  Into  a 
recently  broken  place  on  the  piece  of  buggy 
shaft  found  In  the  well.  They  also  foand  In 
the  ashes  of  tbe  fireplace  a  broken  end  of  a 
buggy  shaft;  but  this  was  not  shown  to  fit 
Into  or  be  a  part  of  the  piece  of  buggy  shaft 
found  in  the  well.  There  la  some  evidence 
of  human  bloodstains  upon  the  silver  of 
wood  found  on  the  porch,  and  upon  the  piece 
of  buggy  shaft  found  In  the  w^L  There  Is 
no  evidence  showing  where  these  pieces  of 
baggy  shaft  came  from,  not  that  they  were 
ever  seen  on  the  Hoi^ns  place  before  the 
22d  day  of  October,  1&12,  nor  that  any  person 
ever  saw  them  In  the  possession  of  the  de- 
fendant One  witness  also  stated,  with  re- 
spect to  the  piece  taken  from  the  flr^Iace, 
"I  think  It  had  blood  spots  on  It,  or  what 
was  apparently  blood  spots." 

Defendant  testified  that  when  he  returned 
with  the  deceased  to  the  Hopkins  place  on 
tbe  evening  of  October  21st  the  defendant 
tmhltched  the  team,  and  the  deceased  went 
up  to  the  bouse;  that  when  the  defendant 
came  np  to  the  house  his  brother  was  lying 
on  his  (the  deceased's)  bed ;  that  at  about  7 
o'clock  the  defendant  went  to  bed  and  read 
a  newspaper  until  nearly  10  o'clock,  at  which 
time  he  heard  his  brother  go  out;  that  the 
defendant  went  to  sleep  without  hearing  his 
brother  return  to  the  house,  and  the  defend- 
ant then  slept  until  6  o'clock  In  the  morning ; 
that  at  about  6  o'clock  in  the  morning  the 
defendant  after  making  some  preparations 
for  breakfast  looked  into  his  brother's  room, 
and  then  looked  out  through  the  window,  and 
saw  him  lying  on  the  porch;  that  he  went 
out  and  found  that  his  brother  was  dead,  and 
thereupon  he  put  the  left  arm  up  over  the 
breast  w^it  into  the  house  and  got  a  pillow 
which  he  brought  out  and  placed  under  his 
brother's  bead;  that  he  then  went  to  his 
brother's  bed  and  obtained  a  bedspread  with 
which  he  covered  the  body,  as  it  was  found 
by  the  men  who  came  later;  that  he  then 
hitched  np  the  team,  drove  to  a  neighbor's, 
where  he  reported  his  brother's  death,  and 
then  went  to  Orcatt  where  he  reported  the 
fact  of  his  brother's  death. 

There  is  testimony  by  several  witnesses 
Telatlng  to  a  number  of  occasions  when  quar- 
rels are  said  to  have  occurred  between  de- 
fendant and  Thomas  Wilson.  These  occur- 
rences are  placed  at  various  times  extending 
from  two  weeks  to  two  years  prior  to  Octo- 
ber 22, 1912.  For  the  most  part  they  are  Iso- 
lated Instances  supported  separately  by  sin- 
gle witnesses,  and  denied  In  whole  or  in  part 
by  the  defendant 

There  are  many  assignments  of  error  set 
forth  in  the  briefs  of  defendant's  counsel. 
After  eliminating  those  which  are  of  slight 
Importance,  or  not  Justified  by  the  record, 
the  following  items  appear  to  require  more 


parttcQlar  aiaeamiUm  or  statement  of  tbe 
opinion  of  this  court: 

[f  ]  The  court  did  not  err  in  admitting  In 
evidence  the  pieces  of  bnggy  shaft  It  was 
necessary  for  the  piosecntlon  to  show  as  ac- 
cniately  as  possible  the  means  by  wbich  and 
manner  in  which  Thomas  Wilson  came  to  his 
death.  The  facts  with  respect  to  those  pieces 
of  wood  having  been  shown  as  hereinabove 
stated,  their  presence  upon  those  premises  at 
the  places  where  they  were  found,  and  under 
the  drcnmstances  then  existing,  had  a  direct 
tendency  to  show  that  the  blows  received  by 
Thomas  Wilson  had  been  administered  by 
the  use  of  said  bnggy  shaft  In  People  v. 
Hill,  128  CaL  671,  66  Pac.  443,  it  was  held  to 
have  been  error  for  the  court  to  permit  to  be 
received  in  evidence  and  exhibited  to  the 
jury  a  dob  found  in  the  corral  where  the  de- 
fendant and  the  deceased  had  the  encounter 
in  which  the  murder  was  alleged  to  have  been 
committed.  There  was  in  that  case  no  evi- 
dence tending  to  show  that  the  stick  was 
the  one  with  which  the  deceased  had  been 
hit  or  that  the  defendant  was  connected 
with  it  in  any  manner.  The  presence  of 
blood  marks  or  other  signs  connecting  it 
with  said  encounter  would  have  made  the 
exhibit  admissible  In  evidence.  In  People 
V.  Sampo,  17  CaL  App.  1^,  118  Paa  967,  re- 
ferring to  the  admission  in  evidence  of  a 
rock  found  at  the  {dace  where  the  defendant 
bad  administered  a  beating  to  the  deceased, 
the  court  held  that  snch  evidence  was  prop- 
erly admitted,  not  only  because  there  was 
testimony  that  the  defendant  had  used  a  rock 
in  attacking  the  deceased,  but  also  because 
this  rock  was  admissible  In  evidence  for  the 
following  reasons:  "Moreover,  the  doctors 
testified  that  the  wound  inflicted  upon  Pis- 
tone's  head  appeared  to  have  been  produced 
by  some  blunt  instrument  and  that  it  could 
have  been  caused  by  the  use  of  the  rock  in 
question.  Having  been  found  at  the  very 
place  where  the  beating  occurred,  with  fresh 
bloodstains  thereon,  and  in  view  of  the  testi- 
mony of  the  physicians  that  the  wound  could 
have  been  made  by  means  thereof,  the  rock 
itself  constituted  a  pertinent  circumstance  to 
be  considered  with  the  other  evidence  in  de- 
termining the  question  of  the  guilt  of  the 
accused." 

[2]  On  cross-examination  of  the  witness 
James  H.  Drumm,  it  having  been  made  to  ap- 
pear that  this  witness  had  been  foreman  of 
the  coroner's  Jury,  and  also  that  he  was  the 
complaining  witness  on  whose  sworn  state- 
ment this  prosecution  was  instituted,,  the  de- 
fendant offoed  in  evidence  the  verdict  of  the 
coroner's  Jury.  Upon  objection  that  this  was 
irrelevant  and  immaterial,  the  court  sustain- 
ed the  objection,  and  refused  to  allow  de- 
fendant's counsel  to  state  the  purpose  of  the 
offer.  It  is  now  stated  that  the  object  was  to 
show  that  the  witness  had  made  contradic- 
tory statements,  in  that  on  the  22d  of  October 
be  joined  in  a  verdict  of  the  coroner's  Jury 
stating  that  they  did  not  know  by  whose 
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hands  Thomas  Wilson  came  to  his  death, 
and  that  on  the  following  day,  wlthont  fur- 
ther evidence,  he  filed  the  complaint  charging 
the  defendant  with  murder.  Immediately 
preceding  the  ofter  in  evidence  of  said  ver- 
dict, defendant's  counsel  asked  the  witness: 
"What  dl8Covei7  of  evidence  of  any  sort  In 
regard  to  defendant's  guilt  in  this  case  did 
you  make  between  the  time  you  signed  the 
verdict  of  the  coroner's  Jury  up  to  the  time  you 
tiled  the  complaint  7"  This  was  objected  to  as 
Irrelevant  Immaterial,  and  not  cross-examina- 
tion, and  the  objection  was  sustained.  We 
find  no  error  In  these  rulings.  Assuming 
that  the  witness  had  Joined  In  a  verdict  of 
the  coroner's  jury,  and  thereby  certified  to 
the  fact  that  he  did  not  know  who  killed 
Thomas  Wilson,  that  was  not  inconsistent 
with  his  right  and  duty  as  a  witness  to  state 
In -testimony  any  facts  known  to  him,  and 
relative  to  the  issues  of  this  case,  and  was 
not  in  confiict  with  aqy  testimony  so  given 
by  him. 

[3, 4]  The  witness  O.  R.  Drumm  had  been 
employed  by  the  defendant  In  December, 
1911,  and  January,  1912,  at  the  Hopkins 
place.  After  relating  an  Incident  in  which 
he  stated  that  the  defendant  struck  Thomas 
Wilson  in  the  face,  this  witness  referred  to 
another  occasion  during  his  said  period  of 
employment,  as  follows:  "I  had  been  in  the 
dining  room  eating  my  supper,  and  I  got 
through  with  my  supper  and  went  into  the 
sitting  room,  and  was  sitting  there  In  the  sit- 
ting room.  I  heard  a  fall,  and  immediately 
afterwards  Billy  came  into  the  room  and 
says,  Tom  fell  down,  and  I  picked  him  up,' 
and  the  next  morning,  why,  both  of  Tom's 
eyes  were  shut."  The  defendant  moved  to 
strike  out  this  answer  as  not  connecting  the 
defendant  with  any  blows  or  bruises  upon 
Thomas  Wilson's  face,  and  the  motion  was 
denied.  We  think  this  ruling  was  erroneous. 
For  the  reason  stated  In  the  motion,  the  an- 
swer should  have  been  stricken  out.  This, 
however,  cannot  be  seriously  prejudicial  to 
the  defendant,  since  the  record  contains  other 
evidence  of  actual  violence  on  the  part  of  de- 
fendant toward  said  Thomas  Wilson. 

[S]  In  October,  1911,  for  a  short  period  of 
time,  Thomas  Wilson  left  the  defendant,  and 
lived  at  the  house  of  one  F.  J.  Beson.  Mr. 
Beson,  having  testified  to  this  fact,  was  ask- 
ed whether,  during  the  time  that  Thomas 
Wilson  was  living  at  his  place,  the  witness 
had  ever  heard  a  conversation  between 
Thomas  Wilson  and  the  defendant.  Defend- 
ant's counsel  objected  to  this  evidence  as  too 
remote  from  the  time  of  the  alleged  murder, 
and  the  objection  was  overruled.  The  wit- 
ness then  testified  that  the  defendant  asked 
Thomas  Wilson  if  he  was  coming  back  to 
him,  and  that  Thomas  replied:  "It's  no  use; 
we  cannot  get  along,  and  I  am  not  coming 
back."  Immediately  following  this  testimony 
the  witness,  referring  to  a  prior  occasion 
when  Thomas  Wilson's  eyes  were  black,  and 
his  face  scratched  up,  repeated  a  conversa- 


tion in  which  the  witness  asked  the  defendant 
what  was  the  matter  with  Tom's  face,  and 
the  defendant  said:  "I  slapped  him  over  and 
knocked  him  over  the  other  day.  It  is  no 
credit  to  a  brother  to  hit  another  one;  but 
he  makes  me  so  mad  sometimes  that  I  can't 
help  it"  The  admission  of  this  and  some 
similar  testimony  is  claimed  to  have  been  er- 
roneous because  of  the  remoteness  of  the  in- 
cidents from  the  time  of  the  alleged  murder. 
We  think,  however,  that  where,  as  in  this 
case,  a  series  of  inddents  are  shown,  begin- 
ning a  year  or  two  prior  to  the  date  of  the  of- 
fense charged,  and  recnnlng  at  intervals 
down  to  a  time  near  said  date,  the  objection 
on  account  of  remoteness  of  the  earlier  in- 
cidents cannot  be  sustained.  These  inddents 
taken  together  (to  the  extent  that  they  were 
proved  by  the  evidence)  constitate  the  best 
available  evidence  of  ttie  actually  existing 
relations  between  the  d'efendant  and  the  de- 
ceased while  they  were  so  living  together, 
and  thus  tend  to  show  the  existence  of  malice 
or  a  motive  for  further  violence  on  the  part 
of  the  defendant  In  a  case  of  this  kind, 
testimony  that  the  defendant  has  on  previous 
occasions  quarreled  with  and  expressed  hos- 
tility toward  another  &  admissible  as  tending 
in  some  degree  to  show  malice  and  motive 
with  reference  to  the  offense  charged.  The 
objection  that  the  occurrence  was  too  remote 
goes  to  the  weight  rather  than  to  the  ad- 
missibility of  the  evidence.  People  v.  Piercy, 
16  CaL  App.  13,  116  Pac  322;  People  t. 
Chaves,  122  Cal.  134,  143.  54  Pac.  596. 

[I]  The  seventh  instruction  given  by  the 
court  is  as  follows:  "Evidence  has  been  in- 
troduced as  to  altercations  with,  threats 
against  and  assaults  upon  the  deceased  by 
the  defendant  This  evidence  has  been  admit- 
ted for  the  sole  purpose  of  showing  the  re- 
lations existing  between  the  deceased  and  the 
defendant  and  for  the  purpose  of  showing 
motive,  if  any,  and  may  be  considered  by  you 
as  a  circumstance  in  connection  with  the 
other  facts  and  circumstances  in  the  case  in 
determining  whether  or  not  the  defendant  is 
guilty  of  the  crime  charged."  It  Is  objected  to 
the  foregoing  Instruction  that  It  practically 
tells  the  Jury  that  those  altercations,  assaults, 
and  threats  actually  occurred.  Undoubtedly 
it  is  the  policy  of  our  law,  emphatically  stated 
In  the  Constitution  of  the  state,  that  Judges 
shall  not  charge  Juries  with  respect  to  mat- 
ters of  fact ;  but  it  is  also  declared  that  they 
may  state  the  testimony,  and  declare  the 
law.  Const  art  6, 1 19.  While  the  foregoing 
instruction  might  have  been  phrased  more 
carefully,  so  as  to  make  it  clearer  that  the 
court  was  not  Instructing  upon  the  weight 
or  etCect  of  evidence,  yet  we  cannot  say  that 
the  instruction  as  given  constitutes  a  dec- 
laration by  the  court  with  respect  to  matters 
of  fact  or  that  it  Interferes  with  the  full 
right  and  power  of  the  Jury  to  find  the  facts 
involved  in  the  matters  to  which  said  evi- 
dence refers. 
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[7]  It  Is  further  objected  tliat  In  giving  in- 
struction 17  the  court  violated  said  provision 
of  the  Constitution  by  charging  the  Jury  with 
respect  to  matters  of  (fact.  Instruction  17 
reads  as  follows:  'Counsel  for  defendant 
has  referred  to  a  number  of  cases  wherein 
eonvictiODs  have  been  sought  and  had  upon 
strong  circumstances  of  guilt  proved  against 
the  accused  in  those  cases,  and  afterwards 
it  has  transpired  that  the  accused  was  inno- 
cent, notwithstanding  the  strong  circum- 
stances  shown  against  him.  These  cases  are 
extreme  cases,  and  probably  do  not  occur  but 
seldom  In  cases  decided  upon  circumstantial 
evidence.  Reference  to  such  cases  is  proper 
in  order  to  make  the  Jury  careful  in  arriving 
at  the  proper  conclusion  from  such  evidence; 
but  the  plain,  practical  rules  of  evidence 
which  have  been  established  for  ages  ought 
not  to  be  shaken  because  of  the  reference  to 
extreme  cases  by  counsel  wherein  improper 
convictions  have  been  had — and,  If  much 
search  be  made,  it  would  be  found  that  prob- 
ably a  greater  number  of  cases  might  be  cit- 
ed wherein  improper  convictions  have  been 
had  from  direct  and  positive  evidence 
through  inattention  or  perjury  of  witnesses. 
All  human  testimony  is  fallible.  But  Jurors 
In  their  decision  must  take  and  consider 
circumstances,  and.  If  sufficient,  act  upon 
them,  although  the  main  fact  is  proved  by  no 
eyewitness." 

It  is  true  that  this  instruction  involves  a 
statement  of  matters  of  fact;  but,  whether 
correctly  stated  or  not,  It  related  to  matters 
of  history  and  general  information,  rather 
than  to  facts  contained  in  th^  trial  record  of 
this  case.  For  this  reason  it  may  be  that  the 
instruction  does  not  violate  the  above-men- 
tioned provision  of  the  Constitution;  but  it 
is  argumentative,  and,  in  our  opinion,  should 
have  been  omitted  from  the  instructions  giv- 
en. It  did  not  add  anything  to  the  law  of  the 
case  as  stated  by  the  court  in  its  other  In- 
strnctlons. 

[S]  Defendant  claims  that  it  was  error  for 
the  court  to  state  in  its  eighteenth  instruc- 
tion that,  "in  criminal  cases,  the  proof  of 
the  moving  cause  is  permissible  and  often- 
times valuable,  but  Is  never  essential."  In 
No.  21  of  the  instructions  requested  by  de- 
fendant we  find  a  declaration  that  "it  Is 
not  indispensable  to  a  conviction  of  the 
defendant  that  a  motive  be  shown  for  his 
commission  of  the  crime."  The  defendant 
thus  having  otFered  this  proposition  as  a 
part  of  the  Instructions  requested  by  him, 
he  is  not  In  a  position  to  claim  the  benefit 
of  an  objection  thereto.  "The  defendant 
cannot  complain  of  an  instruction  which  ia 
in  substance  the  same  as  those  requested  by 
him."  People  v.  Harlan,  133  Gal.  16,  23,  65 
Pac.  9. 

The  instructions  stating  the  law  as  to 
what  constttQtes  manslaughter  were  properly 
i^ven.    People  t.  Cramley,  138  Paa  123. 

[1, 10]  The  defendant  Introduced  In  evi- 
dence the  testimony  of  several  witnesses  who 


had  been  acquainted  with  him  for  many 
yeais,  showing  the  defendant's  good  reputa- 
tion "for  peace,  and  quietude,  and  truth,  and 
veracity"  in  the  communities  where  he  has 
lived.  The  defendant  having  requested  the 
court  to  give  the  Jury  certain  Instructions 
pertinent  to  this  evidence,  the  court  refused 
to  give  any  of  them,  and  failed  to  give  to 
the  Jury  any  instructions  whatever  on  the 
subject  of  good  character  of  the  accused. 
The  court  should  have  given  these  instruc- 
tions, or  so  much  of  them  as  was  necessary 
to  state  the  law  with  reference  to  the  evi^ 
dence  of  good  character,  and  the  extent  to 
which  such  evidence,  and  the  facts  shown 
thereby,  may  be  considered  as  bearing  on  the 
question  of  the  guilt  or  innocence  of  the 
defendant  Proof  of  good  character,  when 
shown  by  the  evidence,  comes  in  aid  of  the 
general  presumption  of  Innocence,  and  is  no 
more  to  be  laid  out  of  view  by  the  Jury  in 
their  deliberations  than  is  the  original  pre- 
sumption Itself.  The  good  character  of  the 
prisoner,  when  proven,  is  itself  a  fact  In 
the  casfe  It  is  a  circumstance  tending  in  a 
greater  or  less  degree  to  establish  his  inno- 
cence, and  cannot  be  put  aside  by  the  Jury 
in  order  to  ascertain  if  the  other  facts  and 
circumstances  considered  by  themselves  do 
not  establish  his  guilt  beyond  a  reasonable 
doubt.  People  v.  Ralna,  46  CaL  292.  This 
ruling  has  been  affirmed  and  further  dis- 
cussed in  People  v.  Shepardson,  49  Cal.  629, 
and  People  v.  French,  137  Cal.  218,  69  Pac. 
1063. 

[11]  Having  determined  that  the  defend- 
ant was  entitled  to  have  Instructions  given 
with  reference  to  the  evidence  df  his  pre- 
vious good  character,  and  the  court  having 
refused  to  give  any  such  instructions,  we  are 
of  the  opinion  that  this  failure  constitutes 
error  of  such  Importance  to  the  defendant's 
rights  that  we  must  carefully  consider  wheth- 
er It  has  caused  a  miscarriage  of  Justice 
within  the  meaning  of  article  6,  {  4^,  of  the 
Constitution  of  this  state.  Under  such  cir- 
cumstances we  are  required  to  examine  the 
entire  cause,  including  the  evidence,  and 
thereby  to  determine  whether  the  error  com- 
plained of  has  "resulted  in  a  miscarriage  of 
Justice."  The  phrase  "miscarriage  of  Jus- 
tice" does  not  simply  mean  that  a  guilty  man 
has  escaped,  or  that  an  Innocent  man  has 
been  convicted.  It  is  equally  applicable  to 
cases  where  the  acquittal  or  the  conviction 
has  resulted  from  some  form  of  trial  In 
which  the  essentlai  rights  of  the  people  or 
of  the  defendant  were  disregarded  or  denied. 
The  right  of  the  accused  in  a  given  case  to  a 
fair  trial,  conducted  substantially  according 
to  law,  is  at  the  same  time  the  right  of  all 
inhabitants  of  the  country  to  protection 
against  procedure  which  might  at  some  time 
illegally  deprive  them  of  life  or  liberty.  "It 
is  an  essential  part  of  Justice  that  the  ques- 
tion of  guilt  or  innocence  shall  be  deter- 
mined by  an  orderly  legal  procedure,  in  which 
the  substantial  rights  belonging  to  defend- 
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ants  shall  be  respected."  (Opinion  written 
by  Mr.  Jnstice  Sloss  In  People  v.  O'Bryan, 
130  Paa  1042.)  In  tbe  case  last  cited  the 
same  writer  said:  "We  are  not  to  determine, 
as  an  original  Inquiry,  tbe  question  of  tbe 
defendant's  guUt  or  innocence.  But,  where 
the  Jury  has  found  him  guilty,  we  must,  upon 
a  review  of  tbe  entire  record,  decide  whether, 
in  our  judgment,  any  error  committed  has 
led  to«  the  verdict  which  was  reached.  If 
It  appears  to  our  satisfaction  that  the  result 
was  Just,  and  that  It  would  have  been  reach- 
ed if  the  error  had  not  been  committed,  a 
new  trial  is  not  to  be  ordered." 

[12]  The  concrete  question  now  presented 
in  the  present  case  is:  Was  the  conviction  of 
this  defendant  just,  and  would  that  result 
have  been  reached  If  the  court  had  given  the 
defendant  the  benefit  of  appropriate  Instruc- 
tions concerning  the  evidence  of  defendant's 
good  character,  and  concerning  the  duty  of 
the  Jury  to  consider  the  same?  A  summary 
of  the  principal  facts  shown  by  the  evidence 
is  given  at  the  commencement  of  this  opin- 
ion. We  have  carefully  examined  the  testi- 
mony as  set  forth  in  the  reporter's  tran- 
script We  must  take  into  view  the  fact 
that  the  evidence  of  defendant's  guilt  is 
wholly  of  a  circumstantial  nature,  and  that 
it  was  possible  for  some  third  person  to 
have  killed  Thomas  Wilson  while  the  defend- 
ant slept.  We  must  remember  that  there 
were  some  circumstances  in  the  conduct  of 
the  defendant  which  might  reasonably  be 
construed  as  that  of  an  Innocent  man,  such 
as,  for  instance,  that  he  promptly  reported 
the  fact  of  his  brother's  death,  freely  (we 
cannot  say  whether  truly  or  not)  answered 
all  questions  put  to  blm  concerning  his  broth- 
er's death,  and  made  no  effort  to  escape. 
And  the  record  here  shows  that  in  two  trials 
of  this  case  the  juries  could  not  agree  upon 
a  verdict    Why  did  the  third  Jury  find  the 


defendant  guilty?  Was  tbe  evidence  of  the 
state  more  convincing?  Or  were  these  last 
jurors  more  intelligent  or  more  faithful  to 
their  duty?  These  questions  we  cannot  an- 
swer, since  we  have  here  the  record  of  only 
the  last  triaL  On  the  other  hand,  there  are 
facts  which  limit  the  Importance  of  the  re- 
fused instructions  with  reference  to  the  evi- 
dence of  d^endanf  s  good  diaracter  as  t 
peaceable  man.  Of  what  avail  la  it  that 
one's  general  conduct  is  peaceable  and  friend- 
ly, if  he  harbors  malice  against  some  one 
person?  Here  several  of  the  witnesses  re- 
counted instances  when,  according  to  their 
testimony,  the  defendant  raised  his  hand 
against  his  brother,  and  the  circumstances 
shown  in  evidence  indicate,  not  only  that 
Thomas  Wilson  was  killed  at  tbe  house  on 
the  Hopkins  place,  but  also  that  some  Im- 
portant part  of  the  violent  encounter  took 
place  in  the  sitting  room  next  to  the  room 
where  the  defendant  claims  to  have  been 
asleep. 

It  Is  not  for  us  to  say  wbetber  we  think 
that  the  defendant  Is  guilty,  and  nothing 
said  here  is  to  be  taken  as  indicating  ■mr 
opinion  on  the  question  of  his  actual  guilt 
We  do  hold  that,  if  the  jury  had  been  In- 
structed upon  the  law  concerning  th^r  dnty 
to  consider  the  evidence  of  defendant's  pre- 
vious good  character  as  a  part  of  the  evi- 
dence upon  which  they  were  to  determine  tbe 
question  of  his  guilt  or  innocence,  such  In- 
struction would  have  added  a  substantial 
item  to  the  balance  In  defendant's  favor, 
and  might  have  changed  the  ve^ct  Tbla 
being  so,  the  case  is  one  where  the  right  of 
defendant  to  such  instruction  was  a  right 
the  loss  of  which  materially  affected  bis 
general  right  to  a  fair  and  lawful  trial. 

The  Judgment  and  the  order  denying  a 
new  trial  are  reversed. 

We  concur:   JAMES,  J.;   SHAW,  X 
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GRAX  T.  O'BANION.     (OW.  1109.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.     Dec    12,    1913.      Rehearing    De- 
nied by  Supreme  Court  Feb.  10,  1914.) 

1.  Elections  (J  194*)— Ballot»— Rejection. 

Ballots  should  not  be  rejected  on  account 
of  distinguishing  marks,  because  in  folding 
them  to  place  in  the  ballot  box  the  wet  ink  of 
the  marks  made  by  the  voting  stamp  made 
blurs  at  the  point  where  they  touched  the  coun- 
ters urf  ace  of  the  ballot ;  it  not  appearing  that 
such  marks  were  made  for  the  purposes  of 
identification. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §§  166,  167 ;  Dec.  Dig.  f  194.»] 

2.  Elections  (|  305*)— Contest  —  Review— 
Findings. 

In  an  election  contest,  the  finding  of  the 
trial  court  that,  from  the  appearance  of  a  voter, 
she  was  under  60  years  of  age  at  the  time  of 
the  adoption  of  Const,  art  2,  |  1,  as  amended, 
providing  for  an  educational  qualification  of 
electors  under  60  years  of  age,  is  conclusive  on 
appeaL 

[E3d.  Note.— For  other  cases,  see  Election*, 
Cent.  Dig.  g§  317-332;   Dec.  Dig.  {  306.*] 

3.  Elections    (§    204*)— Voteb&-Qualifica- 
TI0N8— Domicile. 

Where  the  line  dividing  two  supervisorial 
districts  ran  through  an  elector's  bouse,  the 
dining  room  being  in  the  third  district,  and  the 
other  principal  rooms  in  the  fourth  district,  the 
elector  was  entitled  to  vote  in  the  fourth  dis- 
trict 

[E2d.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  j|§  180,  181 ;    Dec  Dig.  §  204.*] 

4.  Elections    (S    204*)— VoTEBS-QuALincA- 

TIONS. 

Where  the  dividing  line  of  two  supervisori- 
al districts  intersected  an  elector's  house,  the 
fact  that  the  elector  illegally  voted  in  the  dis- 
trict in  which  the  smallest  part  of  his  residence 
was  located,  and  claimed  the  right  to  vote  in 
either  district,  will  not  deprive  him  of  the 
right  to  vote  in  the  district  in  which  he  was  en- 
titled. 

[B^.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  ii  180,  181 ;   Dec.  Dig.  g  204.*] 

6.  Elections    (|   204*>— Voter's   Qdalifiga.- 

TiONs— Domicile. 

Where  unmarried  men,  who  worked  on  a 
ranch  and  slept  in  a  bunkhouse  some  yards  out- 
side of  the  boundary  line  of  a  supervisorial  dis- 
trict, took  their  meals  in  the  dining  room  of  a 
house  which  was  intersected  by  the  houndary 
line,  their  domicile  was  without  the  district, 
and  they  were  not  entitled  to  vote  therein ; 
particularly  as  the  dining  room,  which  was  the 
only  place  in  the  house  accessible  to  them,  was 
located  over  the  line. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  H  180,  181;   Dec  Dig.  §  204.*] 

Appeal  from  Superior  Court,  Sutter  Coun- 
ty;  Wm.  M.  Finch,  Judge. 

Election  contest  by  Samuel  Gray  against 
Ernest  F.  O'Banion.  From  a  Judgment  for 
plaintiff,  defendant  appeala    Affirmed. 

Hearing  In  Supreme  Court  denied  (138 
Pac.  981.    • 

W.  H.  Catlln,  of  Sacramento,  and  A.  H. 
Hewitt,  of  Yuba  City,  for  appellant  A.  C. 
McLaughlin  and  M.  E.  Sanborn,  both  of 
Yuba  City,  for  respondent. 

HART,  J.  The  plalntltr  and  the  defendant 
were  opposing  candidates  for  the  office  of 


supervisor  for  the  Fourth  superrlsorial  dis- 
trict, tn  Sutter  county,  at  the  general  elec- 
tion held  throughout  the  state  on  the  5th  day 
of  November,  1912.  There  are  or  were,  at 
the  time  of  said  election,  six  voting  precincts 
in  the  said  Fourth  supervisorial  district, 
named  as  follows:  Slough,  Yocolumne, 
Rome,  Knight,  Barry,  and  Vernon.  After 
said  election,  and  at  the  time  appointed  by 
law,  the  board  of  supervisors  of  said  county 
met  and  officially  canvassed  the  votes  cast 
in  said  Foprth  supervisorial  district  for  the 
office  of  supervisor  as  said  votes  were  ire- 
turned  to  said  board  of  supervisors  by  the 
respective  boards  of  election  of  the  six  pre- 
cincts in  said  district  Thereupon  the  said 
board  of  supervisors  found  that  the  plain- 
tiff had  received  224  votes  and  the  defendant 
226  votes  for  the  office  of  supervisor  for  said 
district,  and  officially  declared  that  the  de- 
fendant had  been  elected  to  said  office,  and 
accordingly  caused  to  be  issued  to  him  a  cer- 
tlflcate  of  election  thereto. 

Within  due  time,  the  plaintiff  instituted 
this  contest,  whereby  he  challenged  the  valid- 
ity of  the  declared  election  of  the  defendant 
to  said  office,  upon  the  grounds:  That  there 
were  counted  and  tallied  for  the  defendant 
by  the  boards  of  election  certain  ballots 
which  were  illegally  marked  and  which 
should  therefore  have  been  rejected;  that 
certain  ballots  in  favor  of  the  plaintiff  for 
the  office  of  supervisor  were  rejected  or  not 
counted  for  him  by  the  Section  boards,  al- 
though said  bt^llots,  it  is  alleged,  were  in 
legal  form  and  had  been  duly  and  properly 
cast  for  the  plaintiff;  that  "at  least  five 
persons  whose  names  appeared  upon  the  reg- 
ister in  use  at  said  Rome  precinct,  and  who 
voted  at  said  election  for  defendant  for 
said  office  of  supervisor  *  •  •  were  not 
lawfdlly  entitled  to  vote  in  said  Rome  pfe- 
dnct  at  said  election,  for  the  reason  that 
said  five  persons  were  each  and  all  of  them 
nonresidents  of  said  precinct  at  the  time  of 
said  election,  and  no  one  of  them  had  U!een 
an  actual  resident  of  said  Rome  precinct  at 
any  time  during  the  period  of  more  than  30 
days  next  preceding  the  date  of  said  elec- 
tion." 

The  court  found  that,  at  said  election,  the 
plaintiff  received  a  total  of  219  legal  votes, 
and  that  the  defendant  received  a  total  of 
217  legal  votes  for  said  office  of  supervisor'; 
that  the  plaintiff  was  duly  elected  to  said 
office,  and  that  the  latter  was  therefore  en- 
titled to  a  certificate  of  election,  to  be  is- 
sued by  the  county  clerk  of  said  county  of 
Sntter  and  authenticated  by  the  seal  of  the 
superior  court  in  and  for  said  county ;  "that 
the  certificate  of  election  to  said  office  here- 
tofore Issued  to  the  defendant  herein  should 
be  annulled."  Judgment  was  entered  accord- 
ingly, and  this  appeal  is  by  the  defendant 
from  said  Judgment. 

At  the  trial  all  the  ballots  which  were  cast 
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In  the  sapervlflor  district  for  the  candidates 
for  Buperrlsor,  the  parties  to  this  contest, 
were  opened,  Inspected,  and  counted  or  re- 
jected, according  as  the  court  conceived  them 
to  be  legal  or  Illegal  because  of  certain  marks 
which  appeared  thereon,  or  for  other  rea- 
sons. There  were  21  ballots  to  the  counting 
of  which  objection  was  Interposed  either  by 
the  plaintiff  or  the  defendant,  because  they 
were  claimed  to  be  Illegally  marked,  and 
these  have  been  brought  here  with  the  rec- 
ord for  the  purpose,  of  course,  of  facilitat- 
ing a  determination  of  the  question  by  this 
court  whether  the  objections  to  the  rulings 
of  the  trial  court  with  respect  thereto  are 
or  are  not  sustainable. 

There  were,  in  addition  to  the  objections 
to  certain  ballots  as  abore  stated,  some  other 
propositions  affecting  the  result  of  the  vote 
for  supervisor  in  said  district,  which  were 
submitted  to  and  decided  by  the  trial  court 
These  propositions  are:  (1)  Whether  one  Ka- 
tie Logan,  who  voted  at  said  election  and 
cast  her  ballot  for  the  plaintiff,  was  a  quali- 
fied voter  within  the  contemplation  of  that 
portion  of  section  1  of  article  2  of  the  Gob- 
stitution,  which  prescribes  an  educational 
'test  as  one  of  the  prerequisites  to  the  right 
to  the  exercise  of  the  privileges  of  an  elec- 
tor ;  (2)  whether,  upon  the  question  of  rfesi- 
dence,  certain  persons  who  voted  at  said 
election  were  legally  entitled  tp  vote  in  the 
precinct  in  which  they  cast  their  ballots. 
For  convenience  and  the  purxrases  of  the  dis- 
cussion of  the  points  made  for  and  against 
the  respective  parties,  counsel,  in  their 
briefs,  have  grouped  the  above-stated  propo- 
sitions under  two  heads,  viz.,  "Marked  Bal- 
lots" and  "Illegal  Votes."  The  former  refer 
manifestly  to  those  ballots  to  which  objec- 
tion was  made  upon  the  ground  that  they 
contained  distinguishing  marks — that  is, 
marks  by  which  the  voters  casting  them 
would  be  enabled  to  identify  them  as  tJielr 
ballots.  The  latter  refer  to  the  vote  of  said 
Katie  Logan,  and  to  those  votes  cast  by  per- 
sons who,  it  is  claimed,  were  not  legal  resi- 
dents of  the  precinct  in  which  they  voted  at 
the  time  of  said  election.  In  this  opinion  we 
will  adopt  the  method  thus  pursued  by  coun- 
sel. 

1.  There  were  five  ballots  cast  tor  the  de- 
fendant and  which  were  rejected  by  the 
court  as  containing  "distinguishing  marlfs." 
Of  these,  counsel  for  the  contestee  concede 
that  three  were  properly  rejected  by  the 
court  as  bearing  upon  their  face  certain 
marks  which,  under  the  law,  must  be  re- 
garded as  distinguishing  marks  and  there- 
fore invalid.  The  remaining  two  ballots  cttet 
for  the  defendant  but  rejected  by  the  court 
(referring  to  the  ballots  as  they  were  mark- 
ed for  identification  or  as  exhibits  at  the 
trial)  are,  "Xocolnmne  (precinct)  15"  and 
"Slough  (i)recinct)  17."  The  rulings  as  to 
these  ballots  counsel  characterize  as  errone- 
ous, but  we  think  the  court  proi)erly  rejected 
them.    The  objection  to  "Yocolnmne  16"  1b 


that  the  cross  made  by  the  voter  with  the 
voting  stamp  was  placed  immediately  to  the 
right  of  the  name  of  one  of  the  legislative 
candidates,  and  not  In  the  voting  square. 
An  inspection  of  the  ballot  discloses  that 
the  voter  thus  marked  the  ballot  That  this 
constituted  a  distinguishing  mark  under  the 
law  (section  1206,  PoL  Code)  as  it  now  exists 
and  has  been  Interpreted  there  can  be  no 
doubt  See  Bass  v.  Leavitt,  11  Cal.  App. 
582,  105  Pac.  771.  The  case  of  Tebbe  v. 
Smith.  108  Cal.  101,  41  Pac.  454,  29  L.  R.  A 
673,  49  Am.  St  Rep.  68,  dted  by  the  defend- 
ant in  support  of  his  position  that  the  bal- 
lot marked  as  indicated  Is  not  invalid  for  the 
reason  stated,  is  not  an  authority  under  the 
law  as  it  now  reads,  section  1205  of  the 
Political  Code  having  been  amended  since 
the  decision  In  that  case,  so  that  said  sec- 
tion is  now  reasonably  susceptible  of  no  oth- 
er construction  in  regard  to  the  marking  of 
ballots  than  that  given  it  in  Bass  v.  Leavlct. 
supra.  Said  section  of  the  Political'  Code  is 
mandatory,  and  a  voter  must,  before  casting 
his  vote,  prepare  his  ballot  strictly  according 
to  the  requirements  of  the  law  as  it  is  there- 
in promulgated.  It  may  here  be  remarked, 
in  this  connection,  that  the  trial  court  for 
precisely  the  same  reason,  rejected  two  bal- 
lots cast  for  the  plaintiff,  and,  as  counsel 
for  the  latter  suggest,  if  it  might  Justly  be 
held  that  the  court  erred  in  its  ruling  against 
the  defendant  as  to  the  particular  ballot  un- 
der consideration,  no  prejudice  could  have 
resulted  therefrom  to  the  latter.  The  other 
ballot  "Slough  17,"  contains  a  distinct  mark 
in  this  form,  <,  between  the  words  "amend" 
and  "section"  in  the  fourth  proposition  or 
referendum  petition  submitted  for  the  con- 
sideration of  the  voters  at  said  election. 
The  mark  has  the  appearance  of  having 
been  made  by  means  of  the  voting  stamp,  al- 
though, as  Is  manifest,  it  Is  not  the  full  or 
complete  impression  of  the  stamp.  From  Its 
position  on  the  baUot  with  reference  to  the 
other  marks  made  thereon  by  the  voter  with 
the  voting  stamp,  it  is  plain  that  the  mark 
objected  to  could  not  have  been  an  offset  or, 
to  be  more  explicit  a  transfer  from  a  mark 
properly  made  due  to  the  folding  of  the  bal- 
lot The  mark  referred  to  being  distinct  and 
In  a  place  on  the  ballot  where  it  does  not 
properly  or  legally  belong,  it  cannot  be  held 
to  be  anything  less  than  a  distinguishing 
mark,  which,  as  the  trial  court  properly  held, 
has  the  effect  of  vitiating  or  rendering  void 
the  ballot 

[1]  There  were  six  ballots  cast  for  the 
plaintiff  which,  over  objection  by  the  defend- 
ant, were  counted.    These  ballots  were  malt- 
ed for  identification  as  "Barry  6,"  "Barry 
6,"  "Rome  8,"  "Tocolumne  16,"  "Slough  19," 
and  "Barry  21."    It  is  not  considered  neces- 
sary specifically  to  review  the  objections  to 
these  ballots.    It  is  deemed  sufficient  to  sa.v, 
as  to  said  ballots,  that  they  have  been  care- 
fully examined  by  the  light  of  the  objectloas 
urged  against  them  at  tiM-^tilal,  and  tliat 
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we  have  been  tinable  to  discover  or  discern 
any  legal  objection  to  them.  It  may  be  said 
of  them  generally  that  the  marks  which  they 
contain  and  which  vrere  pointed  out  as  a 
means  whereby  they  might  be  Identified  by 
those  voting  them  consisted  either  of  mere 
blurs,  which  were  evidently  caused  by  the 
awkard  handling  of  the  ballots  as  they  were 
being  marked  and  folded,  or  of  offsets — that 
Is,  the  transference  of  the  mark  of  the  vot- 
ing stamp,  through  the  folding  of  the  ballot 
before  the  ink  became  dry,  to  the  part  of 
the  ballot  where  such  mark  would  naturally 
strike  when  the  ballot  was  folded  as  required 
before  presenting  It  to  the  proper  election 
officer  to  be  by  him  deposited  in  the  baUot 
box.  This  is  particularly  true  as  to  the 
ballots  "Barry,"  5  and  6,  which  counsel  for 
the  defendant,  with  special  emphasis,  insist 
should  not  have  been  counted ;  the  objection 
to  "Barry  6"  being  based  upon  what  clearly 
appears  to  be  a  blur  in  the  sx>ace  contain- 
ing the  word  "Xes,"  opposite  a  referendum 
proposition  presented  to  the  voters ;  and  the 
objection  to  "Barry  6"  being  founded  on 
what  plainly  appears  to  be  a  transfer  of  the 
mark,  properly  made  in  the  voting  space  op- 
posite the  name  of  the  Republican  candidate 
for  Congress,  to  that  part  of  the  ballot 
against  which  said  mark  naturally  pressed 
by  the  folding  of  the  ballot,  such  folding 
having  evidently  been  done  before  the  dry- 
ing of  the  ink  in  the  voting  square  above 
mentioned.  As  to  the  ballot  marked  for 
identiflcation  "Rome  8,"  it  may  be  observed 
that  the  record  shows  that  the  objection 
thereto  by  the  defmdant  was  withdrawn  by 
him  at  the  triaL 

Tbe  above  observations  with  respect  to  the 
defendant's  objections  to  the  ballots  cast  at 
the  election  and  by  the  court  counted  for  tBe 
plaintiff  apply  with  equal  i)ertlnency  to  the 
objections  urged  by  the  plaintiff  against  the 
counting  for  the  defendant  of  certain  ballots 
cast  for  blm  at  said  election.  In  other 
words,  the  challenged  ballots  which  were 
counted  for  the  defendant  contained  nothing 
Indicative  of  an  intention  on  the  part  of  the 
voters  to  so  mark  said  ballots  as  to  admit 
of  ttielr  identification,  the  marks  objected  to 
amounting  only  to  blurs  or  offsets  similar  to 
thoati  described  above  in  referring  to  like  'ob- 
jections interposed  to  the  ballots  cast  and 
counted  for  the  plaintiff.  In  a  word,  a  care- 
ful inspection  of  each  of  the  Imllots  sent  to 
this  court  with  the  record  compels  the  con- 
clusion that  there  is  no  Just  or  legal  ground 
for  any  of  the  objections,  whether  by  the 
plaintiff  or  the  defendant,  to  the  rulings  of 
tbe  court  in  disposing  of  said  ballots.  In 
other  words,  we  are  satisfied  that  the  rul- 
ings of  tbe  court  with  respect  to  "Marked 
Ballots"  were  and  are,  under  the  law  as  it 
Qow  exists,  legally  unimpeachable. 

2.  And  we  are  satisfied  with  the  conclu- 
sion of  the  trial  court  upon  the  claim  of  the 
plaintiff  tliat  certain  votes  cast  for  the  de- 
Cendant  were  not  legal  votes. 


[2]  The  written  opinion  of  the  learned  trial 
Judge,  in  which  he  discusses  and  disposes  of 
the  objections  under  the  head  "Illegal  Votes," 
is  Incorporated  into  the  record.  .We  approve 
what  he  has  to  say  In  said  opinion  and  tbe 
conclusion  arrived  at  by  him  from  the  facts 
In  each  of  the  cases  of  illegal  votes  claimed 
by  the  plaintiff.  We  are  further  satisfied 
that,  in  said  opinion,  he  correctly  states  the 
law  as  applicable  to  each  of  said  cases.  We 
will  therefore  adopt  the  portion  of  his  opin- 
ion which  bears  upon  tbe  objections  now  un- 
der consideration.  Before  doing  so,  however, 
it  may  be  well  to  remark,  concerning  the  ob- 
jection raised  by,  the  defendant  to  the  vote  of 
Katie  Logan,  hereinbefore  referred  to,  that 
the  Constitution  of  this  state  (art.  2,  §  1,  su- 
pra) provides,  among  other  things,  that  "no 
person  who  shall  not  be  able  to  read  the  Con- 
stitution in  the  English  language  and  write 
his  or  her  name,  shall  ever  exercise  the  priv- 
ileges of  an  elector  In  this  state;  provided,  that 
the  provisions  of  this  amendment  relative  to 
an  educational  qualification  shall  not  apply 
to  any  person  «  *  •  who  shall  be  sixty  years 
of  age  and  upwards  at  the  time  this  amend- 
ment shall  take  effect"  It  should  further 
be  stated  that  tbe  court  received  evidence  of 
the  age  of  Mrs.  Logan,  who  admitted  her  ina- 
bility to  read  and  write,  and  found  that,  at 
the  time  of  the  adoption  of  the  amendment  of 
the  Constitution  Just  quoted,  she  was  under 
the  age  of  60  years.  Mrs.  Logan  did  not  ap- 
pear to  know  her  own  age,  and,  upon  her  tes- 
timony and  her  personal  appearance,  the  trial 
court  reached  the  conclusion  above  indicated. 
This  finding  is  conclusive  upon  this  court. 

The  part  of  the  opinion  of  the  trial  Judge 
referred  to  and  which  we  approve  and  adopt 
reads  as  follows: 

"The  vote  of  Katie  Logan  was  assigned  by 
the  defendant  as  an  illegal  vote,  on  the 
ground  that  she  was  unable  to  read  or  write, 
and  that  at  the  time  of  the  adoption  of  the 
constitutional  amendhient  requiring  such 
qualification  she  was  under  tbe  age  of  00 
years.  It  was  shown  without  conflict  that 
she  is  unable  to  read  or  write.  She  did  not 
know  her  own  age  and  seemed  to  have  no 
appreciation  of  the  value  of  numbers,  but, 
from  her  appearance  and  the  facts  related 
by  her,  it  appears  that  she  is  under  the  age 
of  60  years,  and  therefore  her  vote  must  be 
held  to  be  Illegal,  and  the  evidence  showing 
that  she  voted  for  the  plaintiff  bis  total  vote 
must  be  reduced  accordingly. 

[3,  4]  "A.  T.  Spencer's  residence  is  partly 
in  the  Fourth  and  partly  in  tbe  Third  super- 
visorial district,  the  dividing  line  running 
through  the  dwelling  house,  the  greater  part 
of  the  dining  room  .  being  in  the  Third  dis- 
trict, and  tbe  other  rooms  in  the  bouse  being 
either  wholly  or  in  greater  part  in  the  Fourth 
district.  Under  tbe  authorities  hereinafter 
cited,  it  appears  clear  that  Mr.  Spencer  had 
tbe  legal  right  to  vote  in  Rpme  precinct  of 
the  Fourth  district  The  fact  that  be  bad 
theretofore  Illegally  voted  in  CranmoriB--pre-        j 
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clnct  In  the. Third  district  cannot  affect  bis 
right  to  vote  In  the  precinct  of  which  he  Is 
legally  a  resident.  He  was,  ot  course,  mls- 
talcen  in  the  assumption  that  he  had  the  right 
to  vote  in  either  precinct  at  his  election,  or 
ttiat  he  could- vote  alternately  in  the  two. 

[S]  "The  plaintiff  alleged  that  R.  L.  Smart, 
Jess  Brown,  G.  C.  Carter,  and  C.  W.  Stack- 
house  w6re  illegal  voters,  and  that  they  cast 
their  votes  for  the  defendant  They  were 
employed  as  farm  laborers  on  the  Spencer- 
Bailey  ranch  lying  partly  in  each  of  the  two 
supervisorial  districts.  The  residence  or 
dwelling  house  of  the  owners  has  already 
been  referred  to  as  being  situate  on  the 
boundary  line  between  the  two  districts. 
Mr.  Smart  slept  in  a '  small  house  about  150 
feet  north  of  the  boundary  line  between  the 
two  districts  and  within  the  said  Cranmore 
precinct  in  the  Third  district.  The  three  oth- 
er men  sleptiin  a  bunkhcuse  which  was  also 
north  of  the  boundary  line  and  wholly  in 
Cranmore  precinct  All  of  the  men  ate  their 
meals  in  the  dining  room  of  the  main  dwell- 
ing house,  but  i  generally  had  access  to  the 
dwelling  house  for  no  other  purpose.  When 
not  at  worlc  or  at  their  meals,  they  spent 
their  time  at  their  sleeping  quarters.  From 
these  facts  the  court  must  determine  wheth- 
er they  were  legal  voters  of  Rome  precinct 
These  men  were  all  unmarried  and  without 
permanent  homes  In  the  ordinary  sense. 
Their  rc!^ldence  must  be  determined  I  by  rules 
somewhat  more  liberal  than  are  applicable  in 
cases  of  married  men,  or  men  with  families. 
Yet  the  statute  is  the  same  for  the  determi- 
nation in  both  cases.  That  place  must  be 
considered  and  held  to  be  the  residence  of 
a  person  in  which  bis  habitation  is  fixed,  and 
to  which,  whenever  he  is  absent  he  has  the 
intention  of  returning.'!  While  there  are  vari- 
ous other  rules  for  determining  the  question 
of  residence,  they  have  no  application  except 
in  eases  of  men  with  families.  A  few  author- 
ities have  a  more  or  less  bearing  on  the  ques- 
tion in  hand. 

"In  the  case  of  E^ast  Montpelier  v.  City  of 
Barre,  79  Vt  542,  66  AO.  100,  10  L.  R.  A. 
(N.  S.)  874.  the  facts  were  as  follows:  'The 
line  passed  diagonally  through  the  house, 
leaving  about  six-sevenths  of  it  in  Barre 
town.  The  rear  entrance  was  In  Barre  town, 
and  the  front  entrance  In  Barre  City.  On 
the  ground  floor  there  was  a  kitchen,  which 
was  the  general  living  room,  a  bedroom,  a 
pantry,  and  a  woodshed.  The  woodshed  and 
pantry  were  wholly  In  Barre  town,  and  all  of 
the  bedroom,  except  a  small  triangular  sec- 
tion. The  line  ran  diagonally  through  the 
kitchen,  leaving  a  corner  of  the  stove  in 
Barre  City.  This  is  all  we  have  regarding 
the  construction  and  occupancy  of  the  build- 
ing. •  •  •  'A  man's  dwelling  house  is  the 
building  In  which  he  lives,  and  in  a  case  like 
this  the  legal  status  ot  the  building  as  a 
dwelling  place  must  l>e  determined  by  the 
location  of  that  part  of  the  structure  most 
closely  connected  with  the  primary  purposes 


of  a  dwelling.  Upon  this  view,  the  facts  re- 
ported place  North's  house  in  the  new  town 
of  Barre.' 

"In  the  case  of  Chenery  y.  Waltham,  8 
Cush.  (Mass.)  327,  the  rule  is  laid  down  as 
follows:  'Where  a  dwelling  house  is  so  di- 
vided by  the  boundary  line  between  two 
towns,  as  to  leave  that  portion  of  the  house 
in  which  the  occupant  mainly  and  substan- 
tially performs  those  oSices  which  diarac- 
terize  bis  borne  (such  as  sleeping,  eating,  sit- 
thig,  and  receiving  visitors),  in  one  town,  be 
Is  a  citizen  of  that  town,  and  has  no  right  to 
elect  to  reside  and  be  taxed  for  his  personal 
property  in  the  other  town.' 

"In    Abington   v.    Brldgewater,    23    Pick. 
(Mass.)  170,  the  court  say :  'It  [domicile]  de- 
pends not  upon  proving  particular  facts,  but 
whether  all  the  facts  and  circumstances  tak- 
en together,  tending  to  show  that  a  man  bna 
bis  home  or  domicile  In  one  place,  overbal- 
ance all  the  like  proofs,  tending  to  establish 
it  In  another ;  sbcb  an  inquiry,  therefore,  in- 
volves a  comparison  of  proofs,  and  In  mak- 
ing that  comparison,  there  are  some  facts, 
which  the   law  deems  decisive,   unless  con- 
trolled and  counteracted  by  others  still  more 
stringent     The  place  of  a   man's   dwelling 
house  is  first  regarded.  In  contradistinction 
to  any  place  of  business,  trade  or  occupation. 
If  he  has  more  than  one  dwelling  house,  that 
in  which  he  sleeps  or  passes  bis  nights,  if  it 
can  be  distingnisbed,  will  govern.    And  we 
think  It  setUed  by  authority,  that  if  the  dncll- 
ing  house  Is  partly  In  one  place  and  partly 
In  another,  the  occupant  must  be  deeiued  to 
dwell  in  that  town  in  which  he  habitually 
sleeps,  if  it  can  be  ascertained.    Lord  Coke, 
in  2  Inst.  121,  comments  upon  the  statute  of 
Maribridge  respecting  Courts  leet,  in  which 
it  says,  that  none  shall  be  bound  to  ap[)ear 
•    *    •    "but  In  the  bailiwicks,  where  they 
be  dwelling."    His  lordship's  comment  is  this: 
"If  a  man  have  a  bouse  witlilu  two  leets,  he 
shall  be  taken  to  be  conversant  where  his  bed 
Is,  for  in  that  part  of  the  house  he  is  most 
conversant    ••••••••    It  is  then 

an  authority  directly  in  point  to  show,  that 
if  a  man  has  a  dwelling  house,  situated  part- 
ly within  one  Jurisdiction  and  partly  in  an- 
other, to  one  of  which  the  occupant  owes  per- 
sonal service,  as  an  inhabitant  he  shall  be 
deemed  an  Inhabitant  within  that  jarisdic- 
tlon,  within  the  limits  of  which  he  usuaUy 
sleeps.' 

"The  authorities  are  well  summed  up  in  14 
Cyc.  p.  851,  as  follows:  'When  the  boundary 
line  between  two  localities  passes  through  the 
residence  of  one  whose  domicile  Is  at  iBsue. 
if  the  portion  of  the  house  on  one  side  of  the 
line  is  sufficient  to  constitute  a  Iiabttation 
by  itself  while  the  other  portion  Is  not,  the 
first  will  be  considered  the  domicile.  If  the 
line  divides  more  eqnally,  then  that  portion 
is  deemed  the  domicile  where  the  occnpant 
mainly  and  substantially  performs  those  of- 
fices which  characterize  his  home  (sncb  as 
Bleeping,  eating,  alttlng,  and  lecdvlnB  vlsl- 
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tors);  but  In  the  event  of  a  still  closer  dlvl- 
sloii,  then  that  part  where  he  habitually 
Bleeps  is  BO  considered  In  the  absence  of  oth- 
er facts  showing  a  positively  contrary  in- 
tention.' 

"I  do  not  take  it  that  the  place  where  one 
sleeps  Is  necessarily  conclusive,  but,  in  the  ab- 
sence of  more  satisfactory  proof,  it  is  deter- 
minative of  the  question  of  residence.  In  the 
case  of  the  four  men  working  on  the  Spencer- 
Bailey  ranch,  the  place  where  they  sleep,  un- 
der the  circumstances  shown  by  the  evidence, 
is  determinative  of  their  right  to  vote  In  the 
one  precinct  or  the  other,  because  their  bunk- 
bouse  and  cabin  have  more  of  the  character- 
istics of  a  domicile  than  any  other  place  dis- 
closed by  the  evidence. 

"The  evidence  shows  that  these  four  men 
voted  for  the  defendant  and  therefore  his  to- 
tal vote  must  be  reduced  by  four." 

For  the  reasons  stated  herein,  the  Judg- 
ment is  affirmed. 


We    concur : 
NETT,  J. 


CHIPMAN,    P.    J.;    BUR- 


GRAY  V.   O'BANION.     (Sac.   2192.) 
(Supreme  Court  of  CaUforaia.     Feb.  10,  1914.) 

1.  Elections    (J    194*)  — Ballots  — Distih- 

OUIBUI.no   MABKa 

Under  Pol.  Code,  {  1211,  subd.  4,  declaring 
that  no  unauthorized  mark  upon  a  ballot  shall 
invalidate  it,  unless  the  mark  was  placed  there- 
on for  the  purpose  of  identiticatiou,  ballots 
stamped  with  the  voting  stamp  outside  of  the 
voting  square  and  in  another  unauthorized  place 
with  a  part  of  the  mark  of  the  voting  stamp 
should  not  be  rejected,  where  it  did  not  appear 
that  the  marks  were  placed  there  for  .purposes 
of   identification. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §§  166,  167;   Dec.  Dig.  §  194.*] 

2.  Klections  (S  305*)— Contest  —  Rkvmw— 
Harmless  Error. 

The  improper  rejection  of  two  ballots 
which  should  have  been  counted  for  the  con- 
testee  is  harmless,  where  two  ballots  which 
should  have  been  counted  for  the  contestant 
were  rejected  for  the  same  reason. 

■[E!d.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {{  317-332 ;    Dec.  Dig.  §  305.*] 

In  Bank.  On  petition  for  rehearing  of  the 
Judgment  of  the  District  Court  of  Appeal. 
Petition  denied. 

For  opinion  in  Court  of  Appeal,  see  138 
Pac.  977. 


PER  CURIAM.  [1]  The  petition  for  a 
hearing  In  this  court  after  decision  by  the 
District  Court  of  Appeal  of  the  Third  Dis- 
trict is  denied.  We  are  not  to  be  understood 
as  aipproving  the  portion  of  the  opinion  relat- 
ing to  two  ballots  marked  respectively  "Yo- 
colunme  (precinct)  15"  and  "Slough  (pre- 
cinct) 17,"  rejected  by  the  trial  court  as 
bearing  distinguishing  marks.  See  suImUtI- 
sion  4,  I  1211,  Pol.  Code. 

[2]  As  appears  from  the  opinion,  the  trial 


court  rejected  two  ballots  cast  for  plaintifT 
for  the  same  reason  that  It  rejected  the  bal- 
lot marked  "Yocolumne  (precinct)  15,"  with 
the  result  that  no  prejudice  was  suffered  by 
defendant  by  reason  of  the  rulings  complain- 
ed of. 


DESERET  WATER,  OUi  &  IRRIGATION 
CO.  ▼.  STATE.     (Sac.  2081.) 

(Supreme  Court  of  California.     Jan.  20,  1914. 
On  Rehearing,  Feb.  19,  1914.) 

1.  Eminknt  Domain  (S  10*)— Riout  to  Ex- 
ercise—Fobeion  Corporation. 

A  foreign  corporation,  which  has  complied 
with  the  laws  of  the  state  governing  its  right 
to  do  business  therein,  may  exercise  the  right 
of  eminent  domain  under  the  state  statutes. 

[Ed.    Note.— For    other   cases,    see    Eminent 
Domain,  Cent.  Dig.  §§  35-^8:   Dec.  Dig.  g  10.*] 

2.  Public  Landb  (g  51*)— Fobest  Reserva- 
tions. 

Where  the  state  has  acquired  complete 
title  to  public  school  lands,  the  fact  that  such 
Inud  is  surrounded  by  other  land  declared  by 
the  federal  government  to  be  a  national  forest 
will  not  divest  the  state's  title. 

[Ed.    Note. — For     other    cases,     see     Public 
Lands,  Cent  Dig.  {§  138, 146;  Dec.  Dig.  {  61.*j 

3.  Eminent  Domain  (g  48*)— Condemnation 
-Lands  Devoted  to  Public  Use. 

While  the  creation  of  a  national  forest 
reservation  is,  as  to  such  lands  as  are  under  the 
control  of  the  federal  government,  a  dedication 
and  appropriation  of  those  lands  to  a 'public 
use,  the  creation  of  a  reservation  does  not  affect 
the  status  of  state  lands  located  within  its  ex- 
terior boundaries  any  more  than  it  would  those 
of  a  private  proprietor,  and  hence  such  state 
lands  may  be  condemned  under  Code  Civ.  Proc. 
g  1240,  subd.  2,  declaring  that  lands  belonging 
to  the  state  may  be  taken  under  eminent  do- 
main unless  they  are  appropriated  to  some  pub- 
lic use. 

[Ed.    Note. — For   other    cases,    see    Eminent 
Domain,  Cent  Dig.  gg  91-93;  Dec.  Dig.  g  46.*] 

4.  Public  Lands  (g  7*)  —  Authority  over 
Public  Lands. 

Congress  has  supreme  authority  over  pub- 
lic lands  belonging  to  the  federal  government. 

[Ed.    Note. — For    other    cases,    see    Public 
Lands,  Cent  Dig.  gg  7,  34;   Dec.  Dig.  g  7.*] 

5.  Statutes  (|  219*)  —  I'ederal  Statutes  — 
Executive  Construction- Rules  of  Pre- 
cedence. 

Rulings  by  an  executive  department  of  the 
federal  government  cannot  be  considered  as 
binding  precedents  as  against  decisions  of  the 
federal  courts  construing  federal  statutes. 

(Ed.    Note. — For   other   cases,   see   Statutes, 
Cent  Dig.  fi  296,  297;    Dec.  Dig.  g  219.*] 

6.  Public  Lands  {§  53*)— State  Lands— Ex- 
change—"Indemnify.'' 

Pol.  Code,  g  3408b,  as  amended  by  act  of 
May  1,  1911  (St.  1911,  p.  1408),  provides  that 
all  sixteenth  and  thirby-sixtb  sections  which 
may  be  included  within  the  boundaries  of  a 
national  reservation  are  withheld  from  sale  by 
the  state  and  shall  be  used  only  as  bases  for 
indemnity  selections.  Section  3408c  provides 
that,  whenever  the  state  of  California  shall  be 
entitled  to  make  indeomity  selections,  the  Sur- 
veyor General,  in  determining  the  bases  in  lieu 
of  which  the  st.ite  is  entitled  to  indemnity,  shall 
include  all  sixteenth  and  thirty-sixth  sections 
which  were  withdrawn  from  public  entry,  while 
section  3408d  provides  for  the  sale  of  scrip 
based  on  the  state's  right  of  indemnity  selec- 
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tion  and  entitling  thepnrchaser  to  make  the  w- 
lection.  Rev.  St  U.  S.  il  2275^  2276,  a* 
amended  in  1891  (U.  S.  Comp.  St  1901,  pp. 
1381,  1382),  provide  that  whenever  school  sec- 
tions conveyed  to  the  state  are  lost,  either  by 
superior  claims  of  homestead,  or  because  they 
are  mineral  lands,  or  because  they  are  included 
witMn  any  Indian,  military,  or  other  reserva- 
tion, or  are  otherwise  disposed  of  by  the  Unit- 
ed States,  other  lands  of  equal  acreage  may  be 
selected  by  the  state  in  lieu  of  such  as  may 
be  lost  Held,  that  the  federal  statutes  merely 
provided  for  'Hndemnification"  in  case  the  state 
never  acquired  title  to  the  lands,  which  means 
only  the  making  good  of  loss,  and  hence,  as  the 
federal  government  has  not  accepted  the  state's 
offer  to  exchange  lands  which  the  state  may 
own  within  a  national  forest  reservation,  the 
state  statutes  do  not  divest  the  state  of  title  to 
land  within  the  boundaries  of  a  forest  reser- 
vation. 

[Ed.  Note. — For  other  cases,  see  Public 
Lands,  Cent  Dig.  SS  143-145;  Dec.  Dig.  { 
53.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3539,  3540;   yoL  8,  p.  7686.] 

7.  Eminent  Domain  ({  46*)— Lands  Subject 
TO  Condemnation. 

That  Pol.  Code,  i  340Sb,  prohibiU  the 
sale  of  state  lands  lying  within  a  national  for- 
est reservation  does  not  affect  the  power  of  a 
corporation  entitled  to  exercise  eminent  domain 
to  condemn  such  land  in  aecordance  with  the 
provision  of  Code  Civ.  Proc.  {  1240,  subd.  2. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §g  91-93;  Dec.  Dig.  {  46.*] 

8.  Eminent  Domain  (|  10*)— Rioht  to  Con- 
demn Land. 

Where  a  corporation  is  organized  as  a 
public  service  corporation,  it  may  condemn  land 
before  it  has  engaged  in  public  service. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  g§  35-48:   Dec.  Dig.  $  10.*] 

9.  Eminent  Domain  (|  191*)  —  Condemna- 
tion—Defense. 

Where  the  complaint  alleged  that  the  con- 
demning corporation  was  organized  for  the  pur- 
pose of  maintaining  water  riRhta,  watersheds,  or 
water  sources,  equipping  and  operating  aque- 
ducts, tunnels,  and  pipe  lines  and  for  the  sell- 
ing and  distributing  water  and  electric  power, 
it  was  entitled  to  condemn  land  under  Code 
Civ.  Proc.  §  1238,  providing  that  land  may  be 
condemned  for  canals,  reservoirs,  for  electric 
power  lines,  etc.,  and  the  fact  ttiat  the  com- 
plaint alleged  certain  purposes  which  were  not 
expressly  enumerated  in  the  statute  is  no  de- 
fense in  the  condemnation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  509-518;  Dec.  Dig.  §  191.*] 

10.  Eminent  Domain  (§  10*)— Condemnation. 

In  view  of  Civ.  Code,  §  1001,  providing  that 
any  person  may  acquire  private  property  for 
any  use  specified  in  Code  Civ.  Proc.  {  12.'<8, 
by  condemnation,  it  is  no  defense,  to  an  action 
brought  by  a  public  service  corporation  to  con- 
demn land,  that  its  articles  of  incorporation 
empowered  it  only  to  "acquire"  land  and  prop- 
erty rights  for  a  public  use. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §{  35-^8;    Dec.  Dig.  jf  10.*] 

11.  Eminent  Domain  (f  191*)  —  Condemna- 
tion-Complaint—Sufficiency. 

In  a  proceeding  to  cundeniu  the  fee  of  land 
for  public  use^  the  complaint  need  not  conform 
to  those  provisions  of  Civ.  Code  Proc.  $  1244, 
which  are  applicable  to  the  condemnation  of 
a  right  of  way. 

[Ed.  Note.— For  other  cnRes,  see  Eminent  Do- 
main, Cent  Dig.  §§  ."iOO-GlS;   Dec.  Dig.  §  191.*] 


12.  Public  Lands  (i  63*)  — Statk  Lands- 
Statutrs 

Pol.  Code,  §{  3408b-3408d,  relating  to  the 
exchange  of  state  lands  located  in  a  national 
forest  reservation,  do  not  work  a  gift  of  such 
state  lands  to  the  federal  government 

[Ed.  Note.— For  other  cases,  see  PnUic 
Lands,  Cent  Dig.  §{  143-145;  Dec.  Dig.  { 
53.*] 

13.  Eminent  Domain  (|  46*)— Statb  Lands- 
Public  Policy. 

It  is  contranr  to  the  best  interests  of  the 
state  for  the  federal  government  to  withdraw 
vast  portions  of  its  territory  from  settlement 
and  private  ownership,  and  hence  it  is  not  con- 
trary to  public  policy  for  state  lands,  located 
within  the  boundaries  of  a  national  forest  re- 
serve, to  be  condemned. 

[Ed.  Note.— For  other  esses,  see  Eminent  Do- 
main, Cent  Dig.  f{  91-93;  Dec.  Dig.  (  46.*] 

In   Bank.    Appeal   from    Superior   Court, 

Mono  County;    William  S.  Wells,  Judge. 

Condemnation  by  the  Deseret  Water,  Oil  & 
Irrigation  Company  against  the  State  of  Cal- 
ifornia. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

D.  S.  Webb,  Atty.  Gen.,  and  John  T. 
Nourae,  Deputy  Atty.  Gen.,  for  the  State 
A.  H.  Blcketts  and  Metson,  Drew  &  Macken- 
zie, all  of  San  Frandsco  (Horatio  AUing,  of 
San  Francisco,  of  counsel),  for  respondent 

HENSHAW,  J.  Tills  appeal  Is  from  t 
Judgment  In  favor  of  plaintiff  in  an  action  in 
eminent  domain  and  from  the  order  denying 
defendant's  motion  for  a  new  trial. 

[1]  Plalntlfl  Is  a  corporation  organized  un- 
der the  laws  of  the  state  of  Nevada.  It  has 
complied  with  the  laws  of  the  state  of  Cali- 
fornia governing  Its  right  to  do  business 
herein.  By  compliance  with  such  laws  It  has 
acquired  the  right  to  do  bnslneas  In  Califor- 
nia and  to  that  extent  Is  domesticated  herein. 
Whatever  controversy  may  have  existed  over 
the  right  of  such  a  corporation  to  exercise 
the  power  of  eminent  domain  is  now  laid  to 
rest  by  the  decision  of  this  court  In  bank  hi 
San  Joaquin,  etc.,  v.  Stevlnson,  164  Cal.  221. 
128  Pac.  924,  where  such  right  Is  expressly 
declaY-ed  to  exist  The  discussion  in  that 
case  Is  so  full  as  to  relieve  from  the  neces- 
sity here  of  doing  more  than  to  refer  to  it 

Plaintiff  Is  a  public  service  corporation. 
It  sought  to  condemn  the  land  in  question  for 
the  purpose  of  preserving  and  maintaining 
water  rights,  watersheds  and  sources,  equip- 
ping, operating,  and  maintaining  canals,  lat- 
erals, aqueducts,  flumes,  tunnels,  ditches, 
pipes,  and  pipe  lines  with  all  their  appur- 
tenances, supplying,  selling,  and  distributing 
water  and  electric  power  to  mines,  farming 
neighborhoods,  dtles,  towns,  Tillages,  and 
ofher  municipal  divisions,  and  to  corpora- 
tions and  individuals,  draining,  reclaiming, 
and  Irrigating  lands,  and  equipping,  operat- 
ing, and  maintaining  ditches,  reservoirs, 
dams,  tunnels,  levees,  viaducts,  bridges,  exca- 
vations, and  sites  for  the  collection,  storage, 
sale,  and  distribution  of  water,  for  the  opera- 
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tion  add  maintenance  of  pnmps  and  pumping 
plants,  electrical  lighting  and  power  plants, 
and  electric  power  lines  by  means  of  poles, 
wires,  conduits,  and  subways.  The  purposes 
for  which  the  corporation  was  organized  are 
those  Just  indicated,  and  they  are  most  of 
them  purposes  for  which  the  right  of  eminent 
domain  may  be  exercised.  Code  CIt.  Proc. 
f  123& 

[2,  3]  The  principal  contention  of  the  appel- 
lant is  that  this  particular  section  of  land  Is 
not  subject  to  the  exercise  of  this  right.  Sec- 
tion 1240  of  the  Code  of  Civil  Procedure  de- 
clares that  the  right  of  eminent  domain  may 
be  exercised  upon  all  "lands  belonging  to  this 
state,  •  *  •  not  appropriated  to  some 
public  use."  Appellant  contends:  (a)  That 
these  lands  had  been  devoted  to  public  use; 
and  (b)  that  they  had  by  the  state  been  with- 
drawn so  as  not  to  be  subject  to  a  taking  In 
eminent  domain  proceedings. 

The  land  Is  a  sixteenth  section,  title  to 
which  passed  to  the  state  by  virtue  of  the 
federal  school  land  grant.  It  is  a  surveyed 
section,  title  to  which  has  completely  vested 
in  the  state.  Heydenfeldt  v.  Mining  Co.,  93 
U.  S.  634,  23  L.  Ed.  995;  Cooper  v.  Roberts, 
18  How.  173, 15  L.  Ed.  338;  Hibberd  v.  Slack 
(C.  C.)  84  Fed.  571 ;  Slade  v.  Butte  County, 
14  CaL  App.  453,  112  Pac.  485.  After  this 
complete  vestlture  of  title  in  the  state,  a  na- 
tional forest  reservation  was  created,  which 
within  its  exterior  boundaries  included  this 
section  16  in  the  county  of  Mono.  The  situ- 
ation thus  disclosed  is  that,  complete  title 
to  the  land  having  vested  in  the  state  of  Cal- 
ifornia before  the  creation  of  the  forest  re- 
serve, that  title  was  in  no  way  afFected  or 
Impaired  by  the  act  of  the  federal  authori- 
ties in  creating  this  reserve,  any  more  tlian 
would  their  act  affect  the  rights  of  any  oth- 
er private  proprietor  owning  land  within  the 
delimited  boundaries  of  the  reservation. 
Curtain  v.  Benson,  222  U.  S.  78,  32  Sup.  Ct 
31,  56  L.  Ed.  102. 

Certain  fundamental  legal  considerations 
lie  at  the  threshold  of  the  main  inquiry  pre- 
sented by  this  appeal.  They  are  quite  obvi- 
ous and  indisputable  and  may  be  thus  stated: 
The  state  of  California  has  declared  that  any 
and  all  of  her  lands  held  by  her  in  sovereign 
proprietorship,  excepting  such  as  may  be  de- 
voted to  a  public  use,  may  be  taken  from  her 
by  any  one  qualified  so  to  do  imder  proceed- 
ings In  eminent  domain.  Code  Civ.  Proc.  i 
1240,  subd.  2.  The  state  of  California  In  this 
matter  has  consented  to  become  a  party  liti- 
gant before  her  own  courts,  and  when  brought 
before  the  courts  in  such  a  proceeding  her 
rights  are  no  other  than  those  of  any  other 
private  proprietor.  Code  Civ.  Proc.  f  1240, 
subd.  8;  Civ.  Code,  |  1001.  See  C.  &  N.  Ry. 
V.  State,  1  Cal.  App.  144,  81  Pac.  971;  Mltch- 
el  V.  U.  S.,  9  Pet  711,  9  L.  Ed.  283 ;  U.  S.  v. 
O'Grady,  22  Wall.  641,  22  L.  Ed.  772;  Mt 
Copper  Co.  v.  U.  S.,  142  Fed.  625,  73  C.  C.  A. 
621 ;  Johnston  v.  Stimmel,  89  N.  T.  117.  The 
conclusion,    therefore,    is    necessarily    this: 


I  That  if  the  land  in  question  still  belongs  to 
the  state  of  California,  and  has  not  by  the 
state  been  appropriated  to  some  public  use, 
it  is  with  the  state's  own  permission  and  in- 
vitation subject  to  be  taken  In  such  pro- 
ceeding. 

The  creation  of  a  national  forest  reserve 
is,  as  to  such  lands  as  are  under  control  of 
the  federal  government,  a  dedication  and  an 
appropriation  of  these  lands  to  a  public  use. 
Light  V.  U'.  S.,  220  U.  S.  623,  31  Sup.  Ct 
485,  55  L.  Ed.  570.  Upon  this  it  is  declared 
in  argument  that  all  lands  within  the  bound- 
aries of  such  a  reservation  are  likewise  ap- 
propriated to  a  public  use.  If  such  lands  are 
hdd  in  private  ownership  either  as  here  by 
the  state  or  by  other  locators,  pre-emptors, 
or  purchasers  from  the  general  government, 
or  from  the  state,  this  necessarily  cannot  be 
so.  The  action  of  the  United  States  cannot 
affect  and  Is  not  designed  to  affect  lands  so 
held. 

If  in  fact,  then,  this  land  has  by  the  state 
been  devoted  to  public  use,  It  cannot  be  from 
the  mere  act  of  the  federal  authorities  in 
creating  the  reservation,  but  must  be  found 
in  some  aflarmative  action  by  the  state  itself 
which  alone  has  title  to  and  control  over  this 
section. 

[4-6]  It  is  contended  that  it  Is  found  in 
the  legislation  of  this  state,  touching  sections 
16  and  36,  granted  to  the  state  under  the 
School  Land  Act,  when  such  sections  have 
been  embraced  within  the  boundaries  of  a 
federal  reservation.  The  legislation  of  the 
state  upon  the  subject  is  to  be  found  in  sec- 
tions 3398  to  3409,  incluslre,  of  the  Political 
Code,  as  affected  by  a  later  act  of  the  Legis- 
lature approved  May  1,  1911.  Stats.  1911,  p. 
1408.  By  section  3408b  "all  sixteenth  and 
thirty-sixth  sections,  surveyed  and  unsurvey- 
ed,  which  may  now  or  may  hereafter  be  In- 
cluded within  the  exterior  boundaries  of 
a  national  reservation,  •  •  *  shall  be 
•  •  •  and  are  hereby  withheld  from  sale 
by  the  state,  and  the  same  shall  hereafter  be 
used  only  as  bases  for  indemnity  selections 
as  in  this  article  provided."  The  act  of  1911, 
later  in  date,  modifies  this  language  by  a 
declaration  that  such  lands  "are  hereby  with- 
drawn from  sale  by  the  state  of  California 
and  that:  'Sec.  3.  Nothing  in  this  act  con- 
tained shall  be  construed  as  preventing  the 
use  of  said  sixteenth  and  thirty-sixth  sec- 
tions as  bases  for  indemnity  selections  pro- 
vided by  law.' "  Section  3408c  provides  as 
follows:  "Whenever  there  shall  exist  In  the 
state  of  California  as  may  be  determined  by 
the  Surveyor  General  the  right  to  select  any 
lands  from  the  United  States,  for  any  of  the 
causes  or  reasons  for  which  it  may  now  or 
may  hereafter  under  the  laws  of  the  United 
States  be  entitled  to  make  indemnity  selec- 
tions, the  Surveyor  General  shall  ascertain 
from  time  to  time  the  number  of  acres  of 
land  to  which  the  state  is  entitled  as  indem- 
nity and  shall  keep  on  file  a  statement  show- 
ing of  what  such  bases  consist    In  detcrniln- 
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ln(r  the  bases  In  Ilea  of  which  the  state  Is 
entitled  to  Indemnity,  the  Snryeyor  General 
shall  also  Include  all  sixteenth  and  thirty- 
sixth  sections  which  were  surveyed  at  the 
time  of  the  withdrawal  of  such  lands  from 
public  entry,  or  at  any  time  thereafter:  Pro- 
vided, however,  that  should  the  Land  Depart- 
ment of  the  United  States  determine  that 
such  surveyed  sections  are  Improper  or  Inval- 
id bases,  then  the  Surveyor  General  shall  not 
be  re<iuired  thereafter  to  consider  or  treat 
said  surveyed  sections  as  valid  or  any  bases 
for  indemnity  selections." 

The  succeeding  section  provides  for  the 
sale  of  scrip  based  upon  the  state's  right  to 
indemnity  selections  and  entitling  the  pur- 
chaser to  make  such  indemnity  location.  It 
Is  further  provided  that:  "Whenever  it  is 
made  to  appear  to  the  satisfaction  of  the 
Surveyor  General  that  the  base  or  bases 
named  In  any  certificate  of  Indemnity  or 
scrip  Is  or  are  Invalid,  or  will  not  be  accepted 
by  the  Land  Department  of  the  United 
States,  the  owner  and  holder  thereof  may 
surrender  the  same  to  the  Surveyor  General 
and  be  entitled  to  restitution  therefor."  This 
sufficiently  sets  forth  all  of  the  state  law 
necessary  for  the  present  consideration. 

The  federal  law  to  which  these  provisions 
of  the  state  law  are  manifestly  and  admit- 
tedly addressed  are  sections  2275  and  2276 
of  the  Revised  Statutes  of  the  United  States, 
as  amended  in  1891  (U.  S.  Comp.  St.  1901, 
pp.  1381,  1382).  In  substance  those  sections 
declare  that  when  any  of  these  school  sec- 
tions so  conveyed  to  a  state  are  lost  to  the 
state,  either  by  superior  claims  of  homestead 
or  pre-emption  settlers,  or  because  they  are 
mineral  lands,  or  because  they  are  Included 
within  any  Indian,  military,  or  other  reserva- 
tion, or  because  they  are  otherwise  disposed 
of  by  the  United  States,  "other  lands  of  equal 
acreage  are  hereby  appropriated  and  granted 
and  may  be  selected  by  said  state  In  lieu  of 
such  as  may  be  thus"  .lost  By  appellant  it 
is  contended  that,  notwithstanding  the  title 
to  such  a  section  has  absolutely  vested  In  It 
before  the  creation  of  a  forest  federal  reser- 
vation, it  has  elected  to  surrender  such  sec- 
tion to  the  United  States,  seeking  Indemnity 
and  compensation  therefor  under  the  federal 
Indemnity  grant  provided  for  In  the  above- 
cited  sections  of  the  federal  statutes.  And 
further  the  state  contends  that  this  federal 
srant  Is  broad  enough  to  Include  such  selec^ 
tlons  as  indemnity  selections,  and  that  the 
Interior  Department  of  the  United  States  so 
construes  the  law.  Furthermore  that  the 
state  has  taken  the  appropriate  steps  in  the 
various  federal  Land  Offices  to  accomplish 
tills  desired  result,  so  that  the  present  status 
of  these  lands  Is  that  the  state  has  oflFered 
them  to  the  United  States  In  exchange  for 
other  equivalent  public  lands  belonging  to  the 
general  government.  Therefore  the  conclu- 
sion is  that  the  state  has,  at  least  In  equity, 
parted  with  its  title,  which  title  In  equity  Is 
reinvested  in  the  United  States. 


Jf  appellant's  position  In  this  matter  be 
sound,  there  is  an  end  to  the  controversy,  and 
the  trial  court  erred  in  awarding  a  judgment 
in  condemnation.  But,  while  one  party  may 
offer  to  contract,  the  assent  of  the  other 
party  to  the  offer  must  In  some  way  be  evi- 
denced before  any  rights,  legal  or  equitable, 
can  spring  into  existence.  As  it  is  unques- 
tioned that  the  control  of  the  public  domain 
Is  vested  in  Congress  alone,  and  that  only 
Congress  can  dispose  of  the  public  lands  of 
the  United  States,  the  first  Inquiry  must  be 
directed  to  ascertain  what  Congress  has  done 
in  the  matter.  It  Is  conceded  that  all  that 
It  has  done  (the  only  provision  that  It  has 
made  for  a  case  such  as  this)  is  dLsclosed  by 
the  language  of  the  federal  statutes  above 
cited.  But  herein  It  Is  to  be  observed  that 
all  that  Congress  had  in  contemplation  In 
passing  these  statutes  was  to  Indemnify 
states  and  territories  for  losses  of  school 
sections,  whch  los.ses  might  befall  the  state 
for  the  reasons  therein  given.  Further  It  is 
to  be  observed  that  the  only  grant  which 
Congress  made  was  of  lands  to  make  good 
such  losses  (lieu  lands  by  way  of  Indemnity). 
And  finally  it  is  to  be  noted  that  the  statutes 
of  this  state  above  referred  to  treat  and 
speak  of  the  acquisition  by  the  state  of  other 
lands  solely  by  way  of  indemnity.  This  lan- 
guage Is  strictly  appropriate  to  those  school 
sections  lost  to  the  state  for  the  various  rea- 
sons Indicated,  as  by  the  prior  right  of  set- 
tlers or  purchasers,  as  by  the  fact  that  they 
were  mineral  lands,  as  by  the  fact  that  they 
were  within  declared  military,  Indian,  for- 
est, or  other  national  reservations,  and  as 
by  the  fact  that  before  survey  they  were  put 
within  such  reservations.  But  indemnifica- 
tion means  nothing  other  than  the  maifing 
good  of  a  loss.  Slade  y.  County  of  Butte,  14 
Cal.  App.  453,  112  Pac.  485;  Johnston  v. 
Morris,  72  Fed.  890,  19  C.  C.  A.  229.  The 
federal  grant  was  strictly  an  indemnity  grant 
and  nothing  else.  Such  would  appear  man- 
ifest from  a  reading  of  the  language  of  the 
federal  statutes,  and  such  is  the  decision  of 
the  Circuit  Court  of  the  United  States  In  the 
carefully  considered  and  elaborately  reason- 
ed case  of  Hlbberd  v.  Slack  (C.  C.)  84  Fed. 
571,  and  the  conclusion  necessarily  follows 
that  a  section  such  as  this  may  not  be  ex- 
changed with  the  United  States  under  the 
indemnity  grant  provided  for  by  section  2275 
of  the  Revised  Statutes,  as  amended  in  1891. 
But  against  this  it  Is  urged  that,  notwith- 
standing the  decision  of  the  United  States 
Circuit  Court  upon  this  very  federal  statute, 
we  should  Ignore  that  decision  and  follow  the 
rulings  of  the  Interior  Department,  which 
rulings  have  permitted  such  exchanges.  In 
this  behalf  it  is  argued  that  the  Secretary  of 
the  Interior  is  himself  vested  with  judicial 
functions  and  that  his  construction,  or  his 
solicitor's  construction  of  the  statute,  should 
be  preferred  and  adopted.  It  Is  the  duty  of 
this  L'ourt  to  adopt  the  construction  of  the 
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statutes  of  the  United  States  given  by  the 
courts  of  the  United  States.  We  have  In  at 
least  the  two  cases  above  cited  declarations 
by  those  courts  as  to  the  scope  and  mean- 
ing of  the  indemnity  grant  in  question.  That 
grant  does  not  contemplate  an  exchange  of 
lands  between  the  state  and  the  United 
States,  bat  the  making  good  to  the  state  of 
a  loss  which  It  may  sustain  in  a  failure  to 
get  land  which  the  United  States  attempted 
to  grant  to  It 

It  Is  a  novel  proposition  to  say  that  the 
ruling  of  an  executive  department  should 
stand  superior  on  the  construction  of  a  fed- 
eral statute  to  the  solemn  adjudication  of  a 
court  charged  with  the  express  duty  of  an- 
nouncing the  meaning  of  a  statute  in  a  liti- 
gated controversy  over  that  meaning.  It 
certainly  requires  no  citation  of  authority  to 
show  that  the  construction  so  placed  by  a 
federal  court  upon  a  federal  statute  Is  supe- 
rior to  such  a  departmental  ruling.  And 
equally  certain  Is  it  that,  though  the  Interior 
Department  may  elect  to  Ignore  the  decisions 
of  the  courts  of  the  United  States,  It  Is  still 
not  within  the  power  of  such  a  department 
to  give,  to  sell,  or  exchange  the  public  do- 
main without  authority  from  Congress.  And 
if,  as  the  federal  courts  have  decided,  Con- 
gress has  not  given  the  department  such  au- 
thority, the  department's  efforts  and  acts  in 
the  exchange  of  such  lands,  when  brought 
before  a  Judicial  tribunal,  will  be  declared 
null  and  void.  The  conclusion  upon  this 
branch  of  the  consideration,  therefore,  neces- 
sarily must  be  that,  while  the  state  of  Call-. 
fomla  has  by  appropriate  legislation  oCtered 
to  exchange  such  lands  for  other  lands  of 
the  United  States,  there  Is  no  law  of  the 
United  States  authorizing  such  an  exchange, 
and  no  act  of  the  Congress  of  the  United 
States  taken  In  contemplation  of  any  such 
exchange,  present  or  future.  Therefore  the 
position  of  our  state  law  (act  of  1911)  that 
these  sections  may  be  used  as  "bases  for  in- 
demnity selections  provided  by  law"  is  with- 
out any  present  efficacy  by  reason  of  the 
fact  that  there  is  no  law  of  the  United  States 
either  authorizing  Indemnity  selections  In 
such  cases,  or  authorizing  an  exchange  of 
lands  In  any  other  way.  To  the  further  ar- 
gument upon  this  matter,  that  the  state  has 
already  sold  scrip  based  upon  such  proposed 
Indemnity  selections,  the  answer  is  found  In 
the  state  statute  above  quoted.  The  pur- 
chaser is  entitled  to  a  restitution  of  his  mon- 
ey upon  the  failure  of  the  United  States  to 
make  provision  for  the  exchange. 

[7]  A  further  argument  upon  the  general 
subject  Is  that  the  state  has  withdrawn  such 
sections  from  sale  and  that  therefore  the 
right  of  eminent  domain  may  not  be  exer- 
cised regarding  them.  This,  however,  cannot, 
be.  In  contemplation  of  the  general  law  touch- 
ing the  right  of  eminent  domain.  Our  stat- 
utes do  not  say  that  state  lands  reserved 


from  sale,  or  state  lands  not  offered  for  sale, 
shall  not  be  subject  to  the  right  of  eminent 
domain.  They  declare  that  all  the  lands  of 
the  state  shall  be  subject  to  this  right,  sav- 
ing such  lands  alone  as  are  devoted  to  a 
public  use.  The  state  might  to-day  have  no 
laws  for  the  sale  of  Its  proprietary  lands. 
But  this  would  not  affect  the  power  to  ex- 
ercise the  right  of  eminent  domain  as  ac- 
corded by  the  statutes  of  the  state.  The 
question  of  sale  or  nonsale  Imports  a  foreign 
element  Into  the  discussion.  The  sole  de- 
fense In  this  respect  which  may  be  made  by 
the  state,  conceding  that  It  owns  the  land 
In  controversy,  is  that  the  land  has  been 
appropriated  to  a  public  use.  That  this  land 
was  not  so  appropriated  we  have  discussed 
at  length.  In  addition  to  that,  the  conces- 
sions of  the  pleadings  declare  that  no  part 
of  It  is  so  devoted. 

[8, 9]  The  foregoing  cover  the  principal 
contentions  advanced  by  appellant  against 
the  Judgment  given  herein.  It  urges  certain 
minor  contentions,  as  that  the  complaint  is 
insufficient  because  It  does  not  show  plaintiff 
to  be  in  charge  of  a  public  use.  But  plaintiff 
Is  organized  as  a  public  service  corporation 
and  must  acquire  the  utilities  to  perform  that 
service  by  purchase  or  by  condemnation, 
uhe  law  does  not  contemplate  that  such  a 
corporation  must  first  be  engaged  In  public 
service  before  the  right  of  condemnation  at- 
taches. Northern  Light  Co.  v.  Stacher,  13 
Cal.  App.  404,  109  Pac.  89«;  Tuolumne  Wa- 
ter Co.  V.  Trederick,  13  Cal.  App.  498,  110 
Pac.  134.  Its  articles  of  incorporation  are 
broad  enough  to  entitle  it  on  behalf  of  recog- 
nized public  uses  to  commence'  and  maintain 
the  action.  Nor  does  the  fact  that  certain 
of  the  purposes  declared  in  the  complaint 
may  not  be  expressly  enumerated  In  section 
1238  of  the  Code  of  Civil  Procedure  operate 
against  the  Judgment  Most  of  the  purposes 
set  forth  In  the  complaint  come  strictly  with- 
in the  language  of  the  section,  and  the  evi- 
dence was  ample  to  sustain  the  complaint  In 
these  respects.  There  was  no  demurrer  to 
the  complaint  and  it  is  Immaterial  that  cer- 
tain of  the  asserted  purposes  do  not  fall 
within  the  list  enumerated  in  the  Code.  G. 
P.  B.  Co.  V.  Feldman,  152  Cal.  306,  92  Pac. 
849;  Northern  Light  Co.  v.  Stacher,  supra. 

[10]  The  argument  is  advanced  that  the 
complaint  shows  that  the  articles  of  Incorpo- 
ration empowered  the  plaintiff  to  "acquire" 
lands  and  property  rights  for  the  purposes 
of  public  Qse.  But  it  is  argued  that  the 
right  to  acquire  does  not  Include  the  right  to 
condemn.  Yet  section  1001  of  the  Civil  Code 
uses  this  very  word  In  declaring  that  "any 
person  may  acquire  private  property  for  any 
use  specified  In  section  1238"  of  the  Code  of 
Civil  Procedure  by  proceedings  in  eminent 
domain.  The  complaint  Is  sufficient  It  con- 
tains all  of  the  allegations  required  by  sec- 
tion 1244  of  the  Code  of  Civil  Procedure. 
It  says  that  the  use  sought  of  the  lands  Is  a 
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public  use  and  tbat  tbe  plaintiff  Is  intrusted 
with  and  In  diarge  of  such  a  public  use. 

[11]  Tbe  action  seeks  to  condemn  the 
whole  section  and  not  rights  of  way  there- 
over. It  was  unnecessary,  therefore,  that 
the  complaint  should  conform  to  the  require- 
ments of  section  1244  of  the  Code  of  Civil 
Procedure,  which  is  applicable  to  cases  where 
a  right  of  way  only  Is  sought  It  was  not 
error  to  award  to  ttie  plaintiff  the  whole  of 
the  section.  Uncontradicted  evidence  was 
introduced  showing  that,  because  of  the  to- 
pography of  the  country  and  the  climatic 
conditions  and  other  reasons,  the  whole  sec- 
tion, as  well  as  other  adjoining  properties, 
are  necessary  to  the  successful  accomplish- 
ment of  the  objects  and  purposes  of  the  plain- 
tiff as  a  public  service  corporation.  City  of 
Santa  Ana  v.  Gildmacher,  133  Cal.  395,  65 
Pac  883;  Spring  Valley  Co.  v.  Drlnkhouse, 
92  Cal.  632,  28  Paa  681 ;  Los  Angeles  v.  Pom- 
eroy,  124  Cal.  597,  67  Pac.  585;  O.  P.  E.  Co. 
V.  Feldman,  supra. 

It  is  further  argued  that,  owing  to  the  con- 
ditions which  have  been  shown  to  exist  con- 
cerning the  land  in  controversy,  complete 
Justice  cannot  be  done  without  bringing  into 
court  the  United  States  as  a  party  defend- 
ant. But  this,  of  course,  however  desirable, 
Is  beyond  the  power  of  the  state  court  to  do. 
Case  V.  Terrell,  78  U.  S.  199,  20  L.  Ed.  134; 
Kawananakoa  v.  Polyblank,  205  U.  S.  349, 
27  Sup.  Ct  526,  61  L.  Ed.  834;  Kansas  v. 
Colorado,  206  U.  S.  46,  27  Sup.  Ct  665,  51  I* 
Ed.  956;  Sawyer  v.  Osterhaus  (D.  C.)  195 
Fed.  655 ;  The  Davis,  10  Wall.  15,  19  L.  Ed. 
875;  Buckley  v.  U.  S.  (D.  C.)  196  Fed.  429; 
Oregon  v.  Hitchcock,  202  U.  S.  60,  26  Sup. 
Ct  568,  60  li.  Ed.  935;  Minnesota  v.  Hitch- 
cock, 185  U.  S.  373,  22  Sup.  Ct  650,  46  I* 
Ed.  954.  The  United  States  can  be  sued  only 
in  such  cases  and  In  such  courts  as  are  per- 
mitted by  its  own  laws.  Therefore  the  pro- 
vision of  subdivision  3,  f  1240,  of  the  Code  of 
Civil  Procedure,  by  which  the  state  declares 
that  the  lands  "owned  or  held  by  the  United 
States  in  trust  or  otherwise"  may  be  sub- 
jected to  proceedings  in  eminent  domain, 
stands  upon  our  statute  books  without  the 
slightest  efficacy  until  the  United  States  gov- 
ernment itself  shall  have  authorized  the 
states  to  bring  itself  and  its  lands  into  £belr 
courts. 

[12,  13]  Bunnlng  through  many  of  tbe 
propositions  which  appellant  has  advanced 
is  an  argument  touching  the  desirability  of 
giving  effect  to  this  attempted  retransfer  of 
lands  to  the  United  States.  Herein  it  is 
pointed  out  that  it  is  most  advantageous  to 
the  United  States  that  it  should  hold  Utle  to 
all  lands  within  its  reservations,  that  there 
may  be  simplicity  and  uniformity  In  their 
control  by  the  United  States  without  friction 
or  Interference  with  the  rights  of  private 
owners;  and,  second,  that  such  reserve-lock- 
ed lands  are  of  less  value  to  tbe  state  than 
would   be   equivalent  lands   not  surrounded 


by  United  States  lands  nnder  federal  reserve. 
Again  it  is  said  that  the  state,  if  allowed  to 
sell  scrip  upon  tbe  basfs  of  such  Indemnity 
selections,  would  reap  a  larger  profit  than  It 
would  from  the  sale  of  such  Inclosed  sdiool 
sections.  And  again  it  la  asserted  that  by 
force  of  the  language  of  section  3406a  of  tbe 
PoUUcal  Code  it  should  be  held  that  the  title 
of  the  state  should  be  decreed  to  have  vested 
In  the  United  States  at  the  date  of  the  state's 
listing.  This  last  proposition  meets  with 
the  immediate  answer  that  the  state  laws 
nowhere  contemplate  a  gift  to  the  United 
States  of  any  of  these  lands.  Every  word  of 
our  law  contemplates  an  exchange  for  equiv- 
alent lands,  and  it  Is  therefore  untenable  to 
hold  that  an  unauthorized  acceptance  by  the 
United  States  Land  Department  of  such  list 
ing  by  the  state,  with  no  further  act  upon 
the  part  of  the  United  States,  for  the  rea- 
sons already  given,  can  operate  to  divest  or 
even  to  Impair  the  title  of  the  state. 

But  on  the  general  argument  we  think 
that  the  true  interests  of  tbe  state  are  quite 
the  opposite  of  those  declared  In  the  brief 
of  the  Attorney  General.  One  familiar  with 
the  constitutional  history  of  the  United  States 
need  not  be  reminded  of  the  Jealousy  with 
which,  before  the  adoption  of  the  present 
Constitution  and  during  the  sessions  of  the 
continental  Congress  and  the  existence  of 
the  Articles  of  Confederation,  the  original 
states,  and  particularly  Yirginia,  in  their 
cessions  of  lands  to  the  United  States  guard- 
ed their  own  rights  and  limited  the  powers 
of  the  United  States  over  them,  untU  in  Oc- 
tober, 1780,  Congress  resolved  that  the  lands 
which  may  be  ceded  to  the  United  States 
by  any  particular  state  shall  be  disposed  of 
for  the  common  beneflt  of  the  United  States 
and  be  fettled  and  formed  Into  distinct  re- 
publican states,  which  shall  become  members 
of  the  federal  Union,  and  have  the  same 
rights  to  sovereignty,  freedom,  and  independ- 
ence as  the  other  states.  The  fundamental 
proposition  assented  to  by  the  United  States 
upon  which  these  cessions  were  based  was 
that  the  public  lands  within  new  states,  ex- 
isting or  to  be  created,  should  be  disposed 
of,  sold,  for  the  benefit  of  tbe  United  States, 
for  the  reason  that  tbe  states  believed  it 
would  be  injurious  to  their  sovereign  rights 
that  any  large  areas  of  land  within  their 
boundaries  should  be  permanently  beyond 
their  taxing  power  and  control  and  within 
the  sovereign  Jurisdiction  of  another  power. 
Further  it  is  to  be  remembered  that  all  new 
states  were  to  be  admitted  to  the  Union  up- 
on terms  of  exact  equality  with  all  other 
states,  and  the  act  of  admission  of  the  state 
of  California  declared  that:  "The  state  of 
California  shall  be  one  and  is  hereby  de- 
clared to  be  one  of  the  United  States  of 
America  and  admitted  into  the  Union  on  an 
equal  footing  with  the  original  states  in  all 
respects  whatever.    The  people  of  said  state 
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shall  never  interfere  with  the  primary  dis- 
posal of  the  public  lands  within  its  limits." 
In  the  case  of  Pollard's  Lessee  v.  Hagan,  3 
How.  212,  11  L.  Ed.  565,  the  Supreme  Court 
of  the  United  States  with  great  learning  dis- 
cusses these  contracts  between  the  several 
states  and  the  United  States  and  the  mean- 
ing and  force  of  the  constitutional  provisions 
thereafter  passed.  It  is  there  declared  as 
to  the  government  lands  within  such  states 
that  the  United  States  never  held  any  mu- 
nicipal sovereignty.  Jurisdiction,  or  right  of 
soil  In  and  to  their  territory,  or  In  and  to 
the  territory  of  any  of  the  new  states,  ex- 
cepting the  right  over  them  of  executing  the 
trust,  which  trust  was  to  provide  for  their 
disposition  by  cessions  or  sale.  It  is  far- 
ther held  that  every  new  state  comes  into  the 
Union  upon  terms  of  eqnallty  with  all  other 
states,  and  such  an  equality  cannot  exist  if 
in  one  state  It  exercises  sovereign  powers 
over  the  lands,  while  in  another  it  has  dis- 
posed of  such  lands,  or  In  the  execution  of 
its  trust  must  dispose  of  them.  In  Coyle 
V.  Smith,  221  U.  S.  559,  31  Sup.  Ct.  688,  65 
L.  Ed.  853,  these  doctrines  are  reasserted  and 
a£Brmed,  and  the  power  of  the  United  States 
to  pass  any  law  which  will  create  inequality 
between  the  states  has  repeatedly  by  the  Su- 
preme Court  of  the  United  States  itself  been 
declared  to  be  void  and  of  no  efTect  New  Or- 
leans V.  De  Armas,  9  Pet  224,  9  L.  Ed.  109 ; 
Groves  v.  Slaughter,  15  Pet  449,  10  L.  Ed. 
800;  Illinois  Central  R.  R.  v.  Illinois,  146  U. 
S.  387,  13  Sup.  Ct  110,  36  L.  Ed.  1018;  Unit- 
ed States  V.  McBratney,  104  U.  S.  621,  21 
Sup.  Ct  924,  45  L.  Ed.  1032;  Hardin  v.  Shedd. 
190  U.  S.  508,  23  Sup.  Ct  685,  47  h.  Ed.  1156; 
United  States  v.  Winans,  198  U.  S.  371,  25 
Sup.  Ct.  662,  49  L.  Ed.  1089. 

.We  are,  of  course,  not  unmindful  of  the 
decisions  of  the  Supreme  Court  of  the  Unit- 
ed States,  such  as  Camfleld  v.  United  States, 
167  U.  S.  524,  17  Sup.  Ct  864,  42  L.  Ed.  260, 
Kansas  v.  Colorado,  206  U.  S.  89,  27  Sup.  Ct 
655,  61  L.  Ed.  956,  and  Ught  v.  U.  S.,  220  U. 
S.  523,  31  Sup.  Ct  485,  55  L.  Ed.  570,  which 
declare  that,  within  the  governmental  trust 
to  "dispose"  of  its  public  lands,  vast  areas  of 
them  within  existing  states  may  be  taken 
from  the  dominion  and  control  of  the  state 
and  placed  in  perpetual  reserve,  and  that  the 
execution  of  the  trust  under  which  Con- 
gress holds  these  lands  rests  with  Congress 
alone.  Whether  inconsistency  and  hostility 
exist  between  this  latter  line  of  decisions  and 
that  beaded  by  Pollard's  Lessee  v.  Hagan, 
the  Supreme  Court  of  the  United  States  itself 
in  dne  time  will  declare.  But  here  we  de- 
sire to  point  out  that  while  the  state  of  Cali- 
fornia was  admitted  as  a  sovereign  state  of 
the  Union  upon  equal  terms  with  all  the  oth- 
er states,  and  while  it  has  been  judicially  de- 
clared that  an  essential  part  of  that  equality 
Is  the  disposition  of  the  public  lands  within 
the  state,  to  the  end  that  the  revenues  by 


taxation  therefrom  and  the  control  over  fhem 
may  be  vested  in  'the  state,  we  have  in  Cali- 
fornia a  withdrawal  by  the  United  States 
from  sale  and  a  placing  in  reserves  of  one- 
third  of  the  area  of  the  whole  state,  an  area 
greater  than  the  combined  territory  of  New 
Hampshire,  Vermont,  Massachusetts,  Con- 
necticut, Rhode  Island,  New  Jersey,  and 
Maryland.  Not  this  alone,  but  we  have  in 
these  withdrawals  a  refusal  upon  the  part 
of  the  United  States  to  yield  to  the  state  of 
California  control  over  its  natural  sources 
of  wealth.  Its  forests,  its  mines,  its  oil- 
bearing  lands,  its  power  sites  and  possibili- 
ties have  been  withheld  by  the  United  States, 
which  proposes  to  exercise  over  them,  and  Is 
exercising  over  them,  the  "municipal  sover- 
^gnty"  which  the  Supreme  Court  of  the 
United  States  In  Pollard's  Lessee  v.  Hagan 
declared  not  to  exist  If,  at  the  time  of  the 
proposed  cession  of  its  lands  by  Virginia, 
Congress  had  declared  its  intent  to  be  that 
which  It  has  actually  executed  in  the  state 
of  California,  little  doubt  can  be  entertained 
as  to  the  answer  which  Virginia  would  have 
made.  It  is,  indeed,  a  departure  from  the  ac- 
cepted construction  of  these  constitutional 
provisions  to  have  it  said  that  the  United 
States  may,  as  here,  withdraw  from  state  use 
one-third  of  the  area  of  a  sovereign  state, 
forever  deny  to  the  state  the  sovereign  pow- 
er of  taxation  and  control  over  these  lauds, 
and  develop  and  exploit  them  under  its  own 
rules  and  regulations  for  the  enrichment  of 
its  own  treasury.  And  so,  coming  to  the 
specific  section  of  land  here  under  consider- 
ation, if  it  has  possibilities  of  water  storage 
and  power  development,  certainly  it  is  to  the 
interest  of  the  state  that  these  potentialities 
should  be  developed  in  the  interest  of  its 
citizens  and  the  revenue  derived  therefrom 
by  rates,  tolls,  and  taxation  go  into  its  own 
treasury,  rather  than  to  witness  them  lying 
undeveloped  and  unimproved,  or,  if  improved 
at  all,  improved  for  the  enrichment  of  the 
national  treasury.  This  is  meant  to  convey 
no  criticism  of  true  conseirvatlon  of  natural 
resources.  But  it  is  a  simple  declaration  of  a 
manifest  fact  that  in  a  state  such  as  Cali- 
fornia, a  large  part  of  whose  territory  and 
whose  natural  resources  are  taken  away  from 
state  control,  the  denial  of  the  right  of  taxa- 
tion on  such  lands,  the  erection  of  an  im- 
perium  in  imperlo,  are  developments  of  gov- 
ernmental ideas  not  dreamed  of  at  the  time 
of  the  adoption  of  the  Constitution,  nor  at 
the  time  of  the  decision  of  Pollard's  Lessee 
V.  Hagan.  And  in  the  state  of  California 
the  cause  of  conservation  would  not  sufter 
if  intrusted  to  the  state  itself. 

Finally  it  may  be  said  that  if  the  state 
shall  believe  its  rights  or  interests  to  be 
afFected  by  the  adoption  of  the  decisions  of 
the  federal  courts  in  the  construction  of  the 
federal  statute,  which  Is  indisputably  a  mat- 
ter of  much  moment  the  path  is  clear  to  the 
Supreme  Court  of  the  United  States,  where 
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the  tme  and  final  construction  of  the  stat- 
ute will  be  giyeu  and  all  doubts  put  to  rest 
The  Judgment  appealed  from  Is  therefore 
affirmed. 

We  concur:  SHAW,  J.;  LORIGAN,  J.; 
MELVIN,  J. 

On  Rehearing. 

PER  CURIAM.  The  opinion  in  the  above- 
entitled  case  discloses  that  the  United  States 
has  no  Interest,  legal  or  equitable,  in  the  land 
In  controversy  to  call  for  Its  api)earance  in 
this  controversy,  and  further,  If  It  had  any 
such  right,  those  rights  would  not  be  Impair- 
ed by  its  nonappearance.  For  this  reason 
llie  following  paragraph  In  the  opinion  is  un- 
necessary and  Is  therefore  eliminated:  "It 
Is  further  argued  that,  owing  to  the  condi- 
tions which  have  been  shown  to  exist  con- 
oerulng  the  land  In  controversy,  complete 
Justice  cannot  be  done  without  bringing  Into 
court  the  United  States  as  a  party  defend- 
ant. But  this,  of  course,  however  desirable, 
is  beyond  the  power  of  the  state  court  to 
do.  Case  v.  Terrell,  78  U.  S.  (11  Wall.)  199, 
20  L.  Ed.  134;  Kawananakoa  v.  Polyblank, 
205  U.  S.  349,  27  Sup.  Ct.  526,  51  L.  Ed.  834 ; 
Kansas  v.  Colorado,  200  U.  S.  46,  27  Sup.  Ct 
ens,  51  L.  Ed.  956 ;  Sawyer  v.  Osterhaus  (D. 
C.)  105  Fed.  655;  Tlie  Davis,  10  WalL  15, 
10  L.  Ed.  875;  Buckley  v.  U.  S.  (D.  C.)  196 
Fed.  429;  Oregon  v.  Hitchcock,  202  U.  S.  60, 
26  Sup.  Ct  5C8,  50  L..  Ed.  935;  Minnesota 
V.  Hitchcock,  185  U.  S.  373,  22  Sup.  Ct  650, 
46  L.  Ed.  954.  The  United  States  can  be 
sued  only  in  such  cases  and  in  such  courts 
as  are  permitted  by  its  own  laws.  Therefore 
the  provision  of  subdivision  3,  §  1240,  of  the 
Code  of  Civil  Procedure,  by  which  the  state 
declares  that  the  lands  'owned  or  held  by  the 
United  States  In  trust  or  otherwise,'  may  be 
subjected  to  proceedings  in  eminent  domain, 
stands  upon  our  statute  books  without  the 
slightest  eflElcacy  until  the  United  States  gov- 
ernment itself  shall  have  authorized  the 
states  to  bring  itself  and  its  lands  into  their 
courts." 

The  petition  for  a  rehearing  is  denied. 


JOHNSON  et  al.  v.  HUNTER.     (S.  F.  6135.) 

(Supreme  Court  of  California.     Dec  6,  1913.) 

Bills  ahd  Notes  (S  92»)— Coksidebation. 

_  Defendant,  desiring  to  purchase  land  from 
plaintiffs,  agreed  to  buyif  plaintiffs  would  place 
a  mortgage  thereon.  This  was  done,  the  pro- 
ceeds being  paid  over  to  defendant.  On  defend- 
ant's failure  to  purchase,  plaintiffs  being  unable 
to  carry  the  property,  conve^red  to  another,  by 
a  deed  in  which  defendant  joined:  the  cash  re- 
ceived being  paid  to  defendant.  Held,  that  de- 
fendant's subsequent  note  in  favor  of  plaintiffs 
for  the  price  she  had  agreed  to  i>ay  for  the  land 
waa  not  without  consideration. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  K  106-173,  175-205,  208- 
212;    Dec.  Dig.  |  92.*) 


Department  2.  Appeal  from  Superior  Court, 
Alameda  County;  Wm.  H.  Waste,  Jndg- 

Action  by  Donald  M.  Johnson  and  another 
against  A.  O.  Hunter.  Judgment  for  plain- 
tilTs,  and.  from  the  Judgment  and  an  order 
denying  her  motion  for  a  new  trial,  defend- 
ant appeals.     Judgment  and  order  affirmed. 

F.  A.  Berlin,  of  Oakland,  for  appellant 
Scrlvner  &  Montgomery  and  Arthur  Craoe^ 
all  of  San  Francisco,  for  respondents. 

MELVIN,  J.  PlalntlfTs  sued  and  obtained 
Judgment  on  a  promissory  note  executed  in 
their  favor  by  the  defendant  In  the  principal 
sum  of  $12,050.  Defendant  appeals  from  the 
Judgment  and  the  order  denying  her  motion 
for  a  new  trial. 

There  was  no  denial  that  the  note  was  ex- 
ecuted, but  the  defendant  in  her  answer  de- 
nied consideration.  It  is  also  alleged  in  the 
answer  that  in  December,  1004,  plaintiffs  and 
defendant  entered  into  a  contract  whereby 
the  latter  agreed  to  buy  a  piece  of  real  prop- 
erty in  the  state  of  Washington;  that  the 
note  was  executed  and  delivered  with  the 
understanding  that  the  plalntiCTs  would  ex- 
ecute and  deliver  to  defendant  a  deed  to  this 
property;  and  that  no  such  deed  was  ever 
delivered.  At  the  trial  It  appeared  that  there 
were  negotiations  between  the  parties  for  the 
purchase  and  sale  of  the  property  in  Wash- 
ington. The  plalntlfTs  considered  the  land 
worth  $14,000.  Upon  It  was  a  mortgage  of 
$2,000.  Defendant  agreed  to  take  the  prop- 
erty, provided  the  plaintiffs  would  raise  $",- 
000  on  a  mortgage.  This  was  done,  and  with 
the  proceeds  the  mortgage  of  $2,000  was  satis- 
Qed.  The  remaining  sum  of  $5,000,  or  its 
equivalent,  leas  exi>enses,  was  paid  to  defend- 
ant. The  agreement  of  December  13, 1904,  was 
then  executed.  Plaintiffs  agreed  to  sell  and  de- 
fendant to  buy  the  property.  The  price  fixed 
was  $19,000,  and  defendant  was  to  take  the 
land  subject  to  the  mortgage  of  $7,000,  the 
plaintiffs  to  receive  $12,000  for  their  equity. 
Defendant  failed  to  keep  her  part  of  the 
agreement  and  pialntiflfs,  after  paying  taxes, 
interest  on  the  mortgage,  and  other  expenses 
for  some  time,  found  themselves  unable  to 
hold  the  land.  Finally  defendant  Joined 
plaintiffs  In  a  quitclaim  deed  for  their  equity 
to  a  purchaser  from  Washington.  The  con- 
sideration for  this  deed  was  $1,500,  of  whldi 
plaintiffs  retained  $100  in  payment  of  some 
Indebtedness  of  the  defendant  and  the  re- 
maining sum  of  $1,400  was  paid  to  defendant 
Subsequently  she  gave  the  note  for  $12,050 
here  in  suit. 

It  is  apparent  that  the  note  was  given  for 
the  purchase  price  of  the  property,  but  it 
does  not  follow  that  It  Is  avoided  by  the  pres- 
ent inability  of  the  Johnsons  to  give  title, 
because  defendant  Joined  in  the  deed  where- 
by they  parted  with  their  equity  and  took 
the  receipts  of  the  transaction.  She  may 
not  now  be  heard  to  say  that  the  considera- 
tion for  the  note  failed.     She   was  treated 
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by  the  plaintiffs  as  the  equitable  owner  of 
tlie  property.  For  her  they  raised  the  money 
on  the  mortgage,  and  because  of -her  failure 
to  meet  her  contract  they  were  threatened 
with  foreclosure  proceedings.  With  her  con- 
currence and  for  her  benefit  they  obtained 
what  they  could  for  the  remaining  equity 
and  paid  It  over  to  her.  The  court  was 
therefore  justified  In  finding  that  the  note 
was  given  for  a  valuable  consideration  and  in 
entering  Judgment  for  plain tlfts. 

The  Judgment  and  order  are  affirmed. 

We  concur:   HBNSHAW,  J.;  LORIGAN,  J. 


PEOPLE  V.  ELMORE.     (Cr.  1826.) 

(Supreme  Court  of  California.     Feb.  4,   1914. 

Rehearing  Denied   March  4,   1914.) 

1.  Homicide    ({    254*)— Evidence— ■Weight- 
Sufficiency— Degree  OF  Homicide. 

Kvidence  on  a  trial  for  homicide  held  in- 
sufficient to  sapport  a  conclusion  that  the  fatal 
wound  was  innicted  otherwise  than  as  the  re- 
sult of  sudden  passion,  and  hence  a  conviction 
for  murder  in  the  second  degree  could  not  be 
sustained. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  533-538 ;  Dec.  Dig.  §  254.*] 

2.  HOUICIDE   (S  22*)— "MUBDEB  in   THE    FiBST 

Deobee"— Eleme  NTS. 

To  constitute  murder  in  the  first  degree, 
there  must  be  a  willful,  deliberate,  and  premed- 
itated killing  as  well  as  malice  aforethought. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  35-38 ;   Dec  Dig.  §  22.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4637,  4641 ;    vol.  8,  p.  7727.] 

3.  Cbiminal  Law   (§  1144*)  —  Appilal  —  Re- 
view—Sufficiency  OF  EJVIDENCE. 

On  a  trial  for  homicide  on  which  it  ap- 
peared .that  accused  shortly  before  the  Itiliing, 
\tiiicb  occurred  in  afl  altercation,  had  in  his 
iiand  the  open  knife  with  which  the  fatal  wound 
was  inflicted,  a  verdict  finding  him  guilty  of 
murder  in  the  second  degree  and  in  effect  ac- 
quitting him  of  murder  in  the  first  degree,  nec- 
essarily involved  a  finding  that  when  be  took 
out  and  opened  the  knife  and  kept  it  open  in 
bis  hand  he  did  not  intend  to  kill  deceased,  and 
tbia  would  be  assumed  in  considering  the  sutB- 
ciency  of  the  evidence  to  support  the  verdict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8§  2736-2764,  2766-2771, 
2774-2781,  2901,  3016-3037;  Dec  Dig.  S 
1144.*] 

.4.  Homicide   (|  39*)— Deobee  or  OffensBt— 
Intent  to  Kill. 

That  a  person  killing  another,  at  the  very 
moment  of  the  killing,  intends  to  Kill,  does  not 
necessarily  make  the  act  murder  in  either  de- 
gree, since,  if  tbe  killing  occurs  in  the  heat  of 
passion,  excited  by  fi  quarrel  of  sufScient  vio- 
lence to  amount  to  adequate  provocation,  the 
law  disregards  the  actual  intent  and  reduces  the 
offense  to   manslaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  59-61;    Dec.  Dig.  {  39.*] 

5.  Cbiminal  LAMf  (I  1169*)  — Appeal  — Re- 
view—Questions. 

The  discretion  of  juries  in  considering  tbe 
effect  of  evidence  as  proof  is  not  absolute,  and, 
if  the  verdict  is  supported  only  by  fanciful 
theories,  unreasonable  inferences,  imagination, 
or  suspicion,  it  should  be  set  aside  by  the  trial 
court,  even  if  there  is  a  substantial  conflict  in 


the  evidence,  and,  if  there  is  no  mibstantial 
conflict,  an  appellate  court  should  reverse  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SI  3074-3083;  Dec  Dig.  f 
1169.»] 

&  Homicide   ({   231*)— Evidenob— Mauoe. 

That  one  who  killed  another  in  a  fight 
which  be  had  tried  to  avoid,  though  he  must 
have  known  there  were  eyewitnesses,  tried  to 
deceive  the  oflicer  who  arrested  him  by  denying 
that  he  committed  the  act,  did  not  show  malice, 
since  it  was  reasonably  explainable  on  the 
theory  that  he  was  somewhat  agitated  by  the 
result  of  the  altercation  suddenly  forced  upon 
him. 

[Eki.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  f  479;   Dec.  Dig.  §  231.*] 

7.  Cbiminal   Law   (§   438*)— Evidence— Ad- 

missibilitt. 

On  a  trial  for  homicide  committed  with  a 
knife,  photographs  of  tbe  fatal  wound  as  it  ap- 
peared sewed  up  prior  to  tbe  death  and  as  it 
appeared  after  death  with  the  edges  of  the 
cut  held  apart  by  sticks,  disclosing  the  incision 
of  the  windpipe,  were  admissible  to  show  the 
size  and  extent  of  the  wound  when  accompa- 
nied by  sufficient  explanatory  proof  as  to  when 
they  were  taken  and  the  changes  in  the  natural 
condition  shown  thereby,  but  were  not  admissi- 
ble for  any  other  purpose  nor  without  such  ex- 
planation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  893 ;   Dec.  Dig.  S  438.*] 

In  Bank.  Appeal  from  Superior  Court, 
Olenu  County ;   Wm.  M.  Finch,  Judge. 

J.  W.  Elmore  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.    Reversed. 

Glenn  West  and  Ben.  F.  Gels,  both  of  Wil- 
lows, for  appellant  U.  S.  Webb,  Atty.  Gen., 
J.  Charles  Jones,  Deputy  Atty.  Gen.,  and 
Claude  F.  Purkltt,  Dist  Atty.,  of  WiUows, 
for  the  People. 

SHAW,  J.  The  defendant  was  charged  by 
Indictment  with  the  crime  of  murder  of  the 
first  degree.  He  was  convicted  of  murder  of 
the  second  degree  and  was  sentenced  there- 
for to  ten  years'  Imprisonment  He  appealed 
to  the  District  Court  of  Appeal  of  the  Third 
District  That  court  being  unable  to  agree 
upon  a  decision,  the  cause  was  transferred  to 
this  court 

[1]  The  victim  of  the  homicide  Was  one 
Fred  W.  Polio.  There  Is  no  dispute  over  the 
fact  that  his  death  was  caused  by  a  knife 
wound  inflicted  by  Elmore  on  December  27, 
1912.  Polio  died  therefrom  a  day  or  two 
afterward.  The  Indictment  was  returned  on 
December  31,  1912.  The  conviction  was  had 
upon  the  second  trial  of  the  cause,  which 
was  begun  on  March  18,  1913,  and  ended  on 
March  20,  1913.  There  is  no  substantial  con- 
flict In  the  evidence.  George  H.  Rucker  was 
the  only  eyewitness  to  the  whole  affair,  and 
his  testimony,  in  effect,  constitutes  the  case 
against  tbe  defendant  One  Allen  Rudolph 
saw  the  latter  part  of  the  affair,  but  his  tes- 
timony differs  in  no  important  particulaf 
from  that  of  Rucker.  Rucker  gave  a  clear 
statement  of  the  case,  of  which  tbe  following 
Is  the  substance: 
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The  afltair  occnrred  In  the  Eagle  saloon  in 
the  town  of  Willows,  In  Glenn  connty.  On 
that  day  Elmore  was  sitting  near  the  stove. 
In  whicli  there  was  a  warm  fire,  with  the  wit- 
ness Rncker  and  an  old  man,  an  ex-soldier, 
known  as  Smithy.  Smithy  was  sitting  by  the 
side  of  Elmore  and  was  in  a  state  of  stupor 
from  intoxication.  Polio,  apparently  some- 
what warmed  by  Uquor  but  not  sufficiently 
to  impair  his  faculties  or  affect  his  move- 
ments, entered  the  saloon,  and,  apparently  In 
good  nature,  began  to  play  roughly  with 
Smithy,  lifting  his  hat  and  jamming  it  down 
on  his  head  several  times,  slapping  him  on 
the  head  and  swaying  his  body  and  bead 
about  After  engaging  In  this  for  a  few  min- 
utes, Polio  went  out  of  the  saloon  and  In  a 
very  short  time  re-entered  and  again  began  to 
move  Smithy  about,  finally  hitting  him  on  the 
side  of  the  head  with  Ms  open  hand  hard 
enough  to  knock  him  and  his  chair  over 
against  Elmore.  Elmore  pushed  Smithy,  stUl 
sitting  in  his  chair,  back  to  an  upright  posi- 
tion and  said  to  Polio:  "Why  don't  you  let 
him  alone?  That  ain't  no  way  to  treat  a 
man."  Polio  made  some  reply  which  Rucker 
did  not  hear.  Elmore  then  said:  "I  am  not 
butting  In,  but  at  the  same  time  it  ain't  right. 
May  be  you  know  this  man."  Polio  said: 
"No,  I  don't  Do  you?"  Elmore  said:  "No, 
I  don't  know  him  nor  you  neither.  But  it 
ain't  right  to  treat  a  man  that  way,  an  old 
man."  Polio  then  stepped  up  to  EUmore  and 
slapped  him  on  the  side  of  the  head,  calling 
him  a  "son  of  a  bitch,"  and  stepped  back, 
saying:  "You  come  outside ;  I  can  lick  both 
of  you."  Elmore  rose  and  said:  "No  I  am 
not  going  out  to  fight  you.  I  don't  want  to 
fight ;  I  want  you  to  let  me  alone.  Tou  are  a 
much  younger  man  than  I  am.  I  want 
you  to  let  me  alone."  Upon  saying  this 
he  sat  down  again.  Polio  then  ran  to 
Smithy,  caught  his  feet.  Jerked  him  out  of 
his  chair  and  several  feet  away  to  the 
floor,  then  helped  him  to  his  feet,  and  shoved 
him  hack  into  the  chair,  saying,  "You  don't 
amount  to  nothing."  While  Polio  was  thus 
engaged,  Elmore  arose  and  stood  by  the  stove 
with  his  left  hand  resting  upon  a  railing 
about  three  feet  high  surrounding  the  stove, 
made  of  iron  pipe.  From  subsequent  events 
it  seems  that  Elmore  held  in  his  left  hand  a 
small  pearl  handled  pocketknife  with  the 
blade  open.  The. blade  was  two  Inches  long 
and  very  sharp.  Rucker  did  not  at  that  time 
observe  it  Polio  after  placing  the  old  man 
back  into  the  chair,  stepped  away  a  few  feet 
and  then  turned  facing  Elmore  In  an  attitude 
as  if  about  to  start  toward  blm,  at  which 
Elmore  said:  "You  son  of  a  bitch,  don't  you 
hit  me.  You  let  me  alone  or  I  will  hurt  you." 
He  was  then  standing  facing  Polio  between 
the  stove  and  the  wall  with  his  hand  on  the 
railing.  Polio,  paying  no  attention  to  this 
warning,  rushed  at  Elmore  and  struck  him 
on  the  shoulder,  causing  him  to  bend  over  the 
railing  which  he  grabbed  with  the  left  hand 
and  thus  avoided  falling.     As  Elmore  was 


stral^tenlng  up.  Polio  struck  another  blow, 
which  Elmore,  stUl  somewhat  stooping,  ward- 
ed off  with  his  right  hand,  at  the  same  time 
making  an  upward  thrust  under*  Polio's  ann 
with  the  knife  in  his  left  hand,  striking  Po- 
lio in  the  neck  with  the  knife  and  thereby 
giving  him  the  fatal  wound.  Polio  then  grab- 
bed Elmore's  throat  with  both  hands  and 
whirled  blm  around  the  stove  to  the  other 
side;  ESmore  during  that  passage  striking 
Polio  in  the  ribs  two  or  three  times  with  his 
right  fist  Polio  then  released  his  hold  of 
Elmore  and  stepped  back  several  feet  El- 
more stepped  back  at  the  same  time,  saying: 
"Now,  you  son  of  a  bitch,  you  see  what  you 
have  got"  Rudolph,  the  other  eyewitness  to 
this  part  of  the  affair,  testified  that  Uiese 
words  were:  "Now,  you  take  your  medi- 
cine- You  see  what  yon  made  me  do."  Polio 
then  went  out  ^t  the  front  door  of  the  sa- 
loon and  sat  down  on  the  curb.  Elmore  and 
Smithy  went  out  of  tbe  back  door  into  the 
back  yard.  All  the  foregoing  acts  occnrred 
as  rapidly  as  the  successive  motions  conld 
be  made.  Just  after  Polio  went  out,  an 
officer  wbo  was  near  by  came  in  the  front 
door  as  Eimore  passed  out  the  back  door  and 
asked  Rucker,  "Where  is  the  man  who  done 
it?"  referring  to  the  wounding  of  Polio. 
Rucker,  not  then  knowing  Elmore's  name, 
pointed  toward  Elmore,  then  in  the  back 
yard,  saying,  "There  he  goes."  Tbe  officer 
went  Into  the  back  yard  and,  noticing  Ehnore 
and  Smithy,  but  not  understanding  that  El- 
more was  the  man  Rucker  referred  to,  asked 
Elmore  which  way  the  man  went  who  did  the 
work.  Elmore  told  blm  that  the  man  went 
out  Into  the  alley  and  up  towards  Walnut 
street  The  officer  then  departed  in  that  di- 
rection, and  Elmore  and  Smithy  went  back 
Into  the  saloon.  In  a  few  moments  the  officer 
came  in  at  the  front  door,  asked  Rucker  for 
a  description  of  the  man,  was  told  that  It 
was  Elmore,  iand  thereupon  arrested  him. 

Tbe  railing  around  the  stove  was  about  3^ 
feet  from  the  wall.  At  the  time  Polio  made 
tbe  rush  which  resulted  in  his  fatal  wound, 
Elmore  was  standing  In  this  space.  There 
were  two  chairs  behind  him  so  that  he  could 
not  readily  get  out  of  the  way  and  thus  avoid 
Polio's  attack.  Polio  was  a  young  man  alwat 
28  years  of  age,  of  rather  burly  build  and 
strong  physique,  weighing  from  165  to  180 
pounds.  Elmore  was  a  rather  slight  man 
and  had  been  subject  to  epileptic  fits.  One 
of  these  fits  occurred  the  day  after  the  homi- 
cide. There  is  nothing  to  show  that  Elmore 
had  any  previous  ill  feeling  towards  Folio 
or  that  they  had  any  previous  acquaintance. 
After  he  was  arrested  and  as  he  was  being 
taken  to  jail,  Elmore  said  to  the  officer, 
"Black,  you  know  I  wouldn't  do  anything 
like  that"  At  the  jaU  he  said  he  was  not 
the  man  who  did  it  Some  blood  appearing 
uifon  his  left  hand,  he  was  asked  bov  it 
came  there.  He  hesitated  and  then  said  be 
got  it  in  killing  some  chickens  and  turkeys 
for  Znmwalt  that  momlns.-^  There  were  no 
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other  wounds  Inflicted  npon  Polio.  He  was 
unarmed  at  the  time.  The  foregoing  com- 
prises all  the  evidence  In  the  case  and  In- 
cludes all  that  tends  to  Indicate  the  Intent 
of  Elmore  at  the  moment  when  he  Inflicted 
the  wound. 

[2-4]  In  order  to  constitute  murder  of  the 
first  degree,  there  must  be  a  willful,  deliber- 
ate, and  premeditated  killing,  as  well  as 
malice  aforethought  By  rendering  a  verdict 
finding  the  defendant  guilty  of  murder  in  the 
second  degree,  the  Jury,  In  effect,  acquitted 
him  of  murder  of  the  first  degree.  This  Is 
equivalent  to  a  finding  by  the  Jury  that  the 
act  of  kUllng  was  not  deliberate  or  premedi- 
tated, and  this  necessarily  Implies  that  the 
Jury  believed  that  when  Elmore,  prior  to  the 
attack,'  took  out  bis  knife,  opened  it,  and 
kept  it  opened  In  his  hand,  he  did  so  with- 
out any  design  to  kill  Polio.  Ck>nsequently, 
In  considering  the  sufficiency  of  the  evidence 
to  support  the  verdict,  we  must  assume  that 
he  had  no  such  previous  design.  This  as- 
sumption is  consistent  with  the  evidence. 
The  distinction  between  murder  and  man- 
slaughter particularly  applicable  to  this  case 
is  clearly  stated  in  People  v.  Freel,  48  Cal. 
437,  as  follows:  "Whether  the  homicide 
amounts  to  murder  or  to  manslaughter  mere- 
ly does  not  depend  upon  the  presence  or  ab- 
sence of  the  intent  to  kill.  In  either  case 
there  may  be  a  present  intention  to  kUl  at 
the  moment  of  the  commission  of  the  act. 
But  when  the  mortal  blow  is  struck  in  the 
heat  of  passion,  excited  by  a  quarrel,  sudden, 
and  of  sufficient  violence  to  amount  to  ade- 
quate provocation,  the  law,  out  of  forbear- 
ance for  the  weakness  of  human  nature,  wUl 
disregard  the  actual  intent  and  will  reduce 
the  offense  to  manslaughter.  In  such  case, 
although  the  intent  to  kill  exists,  it  is  not 
that  deliberate  and  malicious  intent  which 
is  an  essential  element  In  the  crime  of  mur- 
der." Again,  in  People  v.  Doyell,  48  Cal.  96, 
the  court  says :  "On  the  other  hand,  the  law, 
in  some  cases  of  voluntary  manslaughter,  dis- 
regards the  actual  intent  to  kill,  when  the 
killing  is  done  in  a  sudden  passion,  caused  by 
sufficient  provocation.  In  the  former  cases 
(certain  kinds  of  murder  of  the  second  de- 
gree) the  slayer  Is  presumed  to  be  actuated 
hy  an  intent  which  may  not  exist;  in  the 
latter  (out  of  forbearance  for  the  weakness 
of  human  nature)  the  slayer  is  presumed  not 
to  be  actuated  by  an  intent  to  kill,  although 
such  Intent  may  in  fact  exist" 

[6]  From  these  authorities  it  ia  clear  that 
the  mere  fact,  if  it  be  a  fact,  that  EMmore, 
at  the  very  moment  of  making  the  fatal  cut. 
Intended  thereby  to  kill  Polio,  does  not  neces- 
sarily make  the  case  murder,  either  of  the 
first  or  second  degree.  The  discretion  of 
Jurors  in  considering  the  effect  of  evidence 
as  proof  is  not  absolute.  It  is  their  duty  to 
avoid  fanciful  theories  and  unreasonable  in- 
ferences and  not  to  resort  to  Imagination  or 
suspicion.  If  the  trial  court  is  satisfied  that 
a  verdict  Is  supported  by  these  alone,  it 


should  set  it  aside,  even  If  there  is  a  substan- 
tial conflict  of  the  evidence.  If  there  is  no 
substantial  conflict  and  these  are  its  only 
foundation,  an  appellate  court  should  reverse 
the  Judgment  Upon  any  reasonable  view  of 
the  evidence  In  this  case,  the  first  impres- 
sion would  be  that  the  fatal  wound  was  in- 
flicted without  legal  malice  and  solely  as  the 
result  of  the  sudden  heat  of  passion  excited 
in  Elmore  by  the  unprovoked  attack  and  vio- 
lent blows  of  Polio.  There  may  be  also  room 
for  argument  that  it  was  the  result  of  his 
belief  that  it  was  necessary  for  his  protec- 
tion from  the  great  bodily  injury  then  to  him 
apparently  Imminent  from  that  attack.  As 
to  this  we  express  no  opinion.  The  blows 
given  would  naturally  arouse  a  sudden  pas- 
sion. The  law  deems  such  provocation  suffi- 
cient to  support  the  theory  of  manslaughter 
as  defined  in  the  Code.  In  the  case  first  stat- 
ed, Elmore  would  be  guUty  of  manslaughter, 
only.  He  would  not  be  guilty  of  murder  of 
the  second  degree,  as  the  Jury  found.  Disre- 
garding the  theory  of  self-defense,  we  find 
nothing  in  the  evidence  that  will  reasonably 
Justify  the  conclusion  that  the  wound  was 
Inflicted  otherwise  than  as  the  result  of  that 
sudden  passion  which  reduces  an  unlawful 
homicide  from  murder  to  manslaughter.  All 
the  circumstances  tend  to  show  that  Elmore 
was  acting  in  good  faith  and  really  desired 
to  avoid  any  quarrel  or  difficulty. 

[(]  His  poor  attempt  to  deceive  the  officer, 
after  the  fight,  knowing,  as  he  must  upon 
the  least  reflection,  that  there  were  eyewit- 
nesses, is  reasonably  explainable  upon  the 
theory  that  he  was  somewhat  agitated  by  the 
result  of  the  altercation  suddenly  forced 
upon  him.  We  cannot  perceive  that  It  tend- 
ed to  show  malice.  There  is  notliing  indicat- 
ing previous  ill  feeling  on  liis  part,  or  upon 
which  the  existence  of  legal  malice  can  be 
predicated,  unless  we  resort  to  imagination 
and  suspicion,  or  assume  facts  not  in  evi- 
dence. We  are  of  the  opinion  that  the  evi- 
dence does  not  Justify  the  verdict  of  murder 
of  the  second  degrree ;  that,  at  most,  it  proves 
nothing  more  than  manslaughter;  and  that 
for  this  reason  the  Judgment  must  be  re- 
versed. 

[7]  Two  photographs  of  Polio's  neck,  taken 
shortly  after  his  death,  were  received  in  evi- 
dence for  the  purpose  of  showing  the  size 
and  character  of  the  wound  inflicted  upon 
him.  In  one  of  these  the  cut  appeared  as  it 
was  sewed  up  prior  to  his  death ;  in  the  eith- 
er the  stitches  had  been  removed  and  the 
edges  of  the  cut  were  held  apart  by  two  short 
sticks  inserted  for  the  purpose,  thus  disclos- 
ing the  Incision  of  the  windpipe  made  by 
the  wound.  There  is  nothing  to  show  that 
these  photographs  were  offered  for  any  other 
purpose  tlian  to  show  the  size  and  extent  of 
the  wound.  They  were  competent  for  that 
purpose  under  the  circumstances  and  with 
the  explanatory  proof  made.  They  should 
not  be  offered  or  admitted  for  any  other  pur- 
pose nor  without  sufficient  explanatioa  of  the  t 
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time  when  they  were  taken  and  the  dianges 
they  show  in  the  natural  conditions.  Some 
objections  are  made  to  the  Instructions  which 
we  think  are  not  well  taken,  but  we  do  not 
consider  it  necessary  to  discuss  them.  The 
alleged  misconduct  of  the  district  attorney 
will  doubtless  not  occur  upon  a  second  trial, 
and  we  deem  It  unnecessary  to  describe  it 
The  Judgment  is  reversed. 

We  concur:  LORIOAN,  J.;  MELVIN,  X; 
HENSHAW,  X  " 


In   re  COLEMAN'S   ESTATE.     (Sac   207a) 

(Supreme  Court  of  California.     Feb.  6,  1914. 

Rehearing   Denied  March  4,   1914.) 

1.  Pebpktuities  (5  8*)— Pubposes  of  Gift— 
bsnefitino  aniuai.s. 

A  bequest  to  a  city  to  be  used  in  erecting 
a  suitable  fountain  for  the  benefit  of  thirsty 
animals  and  birds,  to  be  placed  in  a  prominent 
place  accessible  to  all,  was  a  gift  to  a  charitable 
use,  and  hence  not  subject  to  the  statutory  pro- 
Tisions  respecting  the  auspeusion  of  the  power 
of  alienation,  since  a  bequest  for  relieving  ani- 
mals from  the  eufterings  of  thirst  is  a  gift  to 
charity,  and,  assuming  that  the  benefits  must 
be  limited  to  animals  or  birds  useful  to  man, 
it  might  reasonably  be  inferred  that  the  foun- 
tain would  be  erected  in  the  city  and  would  in 
the  ordinary  course  be  resorted  to  by  horses, 
dogs,  or  other  domestic  animals,  and  birds  of  at 
least  a  harmless  character. 

(Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  §§  57-66 ;    Dec  Dig.  {  S.*] 

2.  PiaPKruiTiES    (§    8*)— Statutory    Pbovi- 
BI0N8— Application  to  Charitable  Uses. 

Civ.  Code,  §  715,  providing  that  the  abso- 
lute power  of  alienation  cannot  be  suspended  by 
any  limitation  or  condition  whatever  for  a 
longer  period  than  the  lives  of  persons  In  being 
at  the  creation  of  the  limitation  or  condition, 
does  not  apply  to  charities  and  charitable  uses. 
[Ed.  Note. — For  other  cases,  see  Perpetuities, 
Cent.  Dig.  §§  57-66;   Dec  Dig.  {  8.*] 

3.  Charities   (J   10»)— "Charitable   Use." 

A  "charitable  use"  is  a  gift  for  the  benefit 
of  persons  by  bringing  their  hearts  and  minds 
under  tiie  influence  of  education  or  religion,  by 
relieving  their  bodies  of  disease,  suffering,  or 
constraint,  by  assisting  to  establish  them  for 
life,  by  erecting  or  maintaining  public  buildings, 
or  m  other  ways  lessening  the  burdens  or  mak- 
ing better  the  condition  of  the  general  public, 
or  some  class  thereof,  indefinite  as  to  names 
and  numbers,  but  it  is  not  necessary  that  the 
persons  constituting  the  general  public  be  the 
direct  beneficiaries,  and  a  gift  to  benefit  man 
through  the  medium  of  benefiting  animals  is 
a  good  charity. 

[Ed.  Note.— For  other  cases,  see  CJbarities, 
Cent  Dig.  S  34;    Dec  Dig.  i  10.» 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  p.  1074.) 

4.  Perpetuities  (S  8*)— Private  ob   Chab- 
iTABLB  Purpose. 

A  gift  to  a  city  for  the  erection  of  a  foun- 
tain for  the  benefit  of  animals  and  birds  was 
not  deprived  of  its  character  as  a  charitable  use 
by  testatrix's  statement  that  she  gave  the  be- 
quest in  memory  of  her  husband. 

[Ed.  Note. — For  other  cases,  see  Perpetuities, 
Cent.  Dig.  H  67-66;   Dec.  Dig.  S  8.*] 

B.  Charitibb  (5  20*)— Capacity  of  Donees 
TO  Take— Municipal  Corporations. 

Under  Civ.  Code,  {  1275,  providing  that 
corporations,    other    than    counties,    municipal  i 


corporations,  etc,  cannot  take  under  a  will  on- 
less  expressly  authorized  by  statute,  and  the 
provision  of  Sacramento  Charter  (St.  1883,  p. 
547)  that  such  city  may  receive  bequests,  gifts, 
and  donations  in  fee  simple  or  in  trust  for 
charitable  or  other  purposes,  and  do  all  act* 
necessary  to  carry  out  the  purposes  of  such 
bequests,  that  city  has  power  to  accept  a  be- 

?iuest  for  the  purpose  of  erecting  a  suitable 
ountain  for  the  benefit  of  thirsty  animals  and 
birds  in  a  prominent  place  accessible  to  all, 
though  it  thereby^  incurs  the  expense  of  future 
maintenance;  this  being  within  the  legitimate 
scope  of  municipal  functions. 

[Ed.  Note.— For  other  cases,  see  (Tharitiei^ 
Cent  Dig.  ii  18-33;    Dec.  Dig.  |  20.*] 

Department  L  Appeal  from  Superior 
Conrt,  Sacramento  CSounty;  Peter  3.  Shields, 
Judge. 

Proceeding  to  distribute  the  estate  of  Flor- 
ence A.  Coleman.  From  a  decree  of  distri- 
bution, the  residuary  legatees  and  devisees 
appeal.    AfiSrmed. 

Downey  &  Pullen,  of  Sacramento,  for  ap- 
pellants. Hughes  &  Bradford,  R.  T.  McKis- 
ick,  City  Atty.,  J.  R  Hughes,  and  De  Llgne 
&  Jones,  all  of  Sacramento,  for  respondents. 

SLOSS,  J.  [1]  The  will  of  Florence  A 
Coleman  contained  the  following  provision: 
"I  give  and  bequeath  to  the  dty  of  Sacra- 
mento the  sum  of  thirty  thousand  dollars  to 
be  used  in  erecting  a  suitable  fountain  for 
the  benefit  of  thirsty  animals  and  birds,  to 
be  placed  in  a  prominent  place,  accessible  to 
all.  This  I  give  In  memory  to  my  beloved 
husband,  W.  P.  Coleman,  deceased." 

At  the  close  of  administration,  the  eseca- 
tors  petitioned  for  distribution,  and  the  court 
made  its  decree,  distributing  the  sum  of  $30,- 
000  (less  a  necessary  abatement)  to  the  city 
of  Sacramento  to  be  used  for  the  purposes  de- 
clared in  the  will.  The  residuary  legatees 
and  devisees  appeal  from  the  decree. 

[2]  The  main  question  presented  is  wheth- 
er the  gift  is  one  to  a  charitable  use.  If  It  is 
not,  the  provision  suspends  the  power  of 
alienation  beyond  the  limits  allowed  by  our 
law,  and  Is  void  for  that  reason.  Civ.  Code,  i 
715;  Estate  of  Hinckley,  58  Cal.  457;  Estate 
of  Gay,  138  Cal.  552,  71  Pac  707,  94  Am.  St 
Rep.  70;  Estate  of  Sutro,  165  Cal.  727.  102 
Pac  920.  On  the  other  hand.  It  is  thorougbl; 
settled  that  the  Code  provisions  respecting 
suspension  of  the  power  of  alienation  have 
no  application  to  charities  and  charitable 
uses.  Estate  of  Hinckley,  supra;  Estate  of 
Sutro,  supra. 

[3]  The  terms  "charity"  and  "chariUble 
use"  have  frequently  been  defined  by  the 
courts.  "A  charitable  trust,"  it  is  said  in 
Estate  of  Lennon,  152  CaL  327,  92  Pac  870^ 
125  Am.  St  Rep.  58,  14  Ann.  Cas.  1024,  'is  a 
gift  for  the  benefit  of  persons,  either  b; 
bringing  their  hearts  and  minds  under  the  In- 
fluence of  education  or  religion,  by  relieving 
their  bodies  of  disease,  suffering  or  constraint, 
by  assisting  to  establish  them  for  life,  by 
erecting  or  maintaining  public  buildings,  or 
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In  other  ways  lessening  the  burdens  or  mak- 
ing better  the  condition  of  the  general  public, 
or  some  class  of  the  general  public,  indefinite 
as  to  names  and  numbers.  In  short,  it  is  a  gift 
to  a  general  public  use."  See,  also,  Estate  of 
Sutro,  supra ;  2  Perry  on  Trusts,  !  687.  It  la 
not  necessary,  however,  that  the  persons  con- 
stituting the  general  public  be  the  direct 
beneficiaries  of  the  gift.  "Gifts  to  benefit 
man  through  the  medium  of  benefiting  ani- 
mals are  good  charities."  Tyssen  pn  Char. 
Bequests,  p.  170 ;  6  Cyc.  924.  Thus,  a  bequest 
for  founding  an  institution  for  studying  and 
endeavoring  to  cure  maladies  of  any  quad- 
rupeds or  birds  useful  to  man  has  been  held 
to  be  a  good  charitable  bequest  Univ.  of 
London  v.  Tarrow,  1  De  G.  &  J.  72.  So,  too, 
a  t>equest  to  a  society  to  promote  prosecu- 
tion for  cruelty  to  animals  (Re  Vallance,  Se- 
ton  [5th  Ed.]  1141) ;  and  gifts  to  the  Royal 
Society  for  the  Prevention  of  Cruelty  to 
Animals,  the  Society  for  the  Protection  of 
Animals  Liable  to  Vivisection,  and  to  the 
Home  for  Lost  Dogs  (In  re  Douglas,  35  Ch. 
I>.  472).  There  are  other  decisions  upholding, 
as  good  charitable  bequests,  gifts  for  the  sup- 
pression and  abolition  of  vivisection.  Ann- 
strong  V.  Reeves,  25  L.  R.  Ir.  325;  In  re  F«ve- 
aiix  (1895)  2  Ch.  601. 

If  the  prevention  of  cruelty  to  animals, 
and  the  suppression  of  vivisection  are  chari- 
table uses,  there  can  be  little  room  for  doubt 
tbat  a  bequest  for  relieving  animals  from  the 
sufferings  of  tliirst  must  equally  be  upheld 
as  a  gift  to  charity.  Indeed,  this  general 
proposition  is  not  disputed  by  appellants. 
They  contend,  however,  that  the  gift  must 
fall  because  its  benefits  are  not  in  terms 
limited  to  animals  or  birds  useful  to  man.  It 
le  by  no  means  clear  that  such  limitation  is 
essential  to  the  validity  of  the  gift.  In  Uni- 
versity of  London  v.  Yarrow,  supra,  the  kni- 
mals  and  birds  to  be  aided  were  thus  de- 
scribed. The  ease  can  hardly,  however,  be 
viewed  as  deciding  that  this  limitation  was 
essential  to  the  validity  of  the  gift.  The  oth- 
er cases  cited  seem  to  indicate  the  contrary 
view,  for,  in  the  gifts  to  prevent  cruelty  to 
animals  or  vivisection,  there  is  nothing  to 
show  that  the  animals  who  were  to  be  pro- 
tected included  only  domestic  animals  or  oth- 
ers of  specific  usefulness  to  man.  But,  if  we 
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assume  that  a  gift  which  might  In  part  bene- 
fit noxious  animals  would  be  objectionable, 
we  thinli  the  bequest  before  us  is  fairly  to 
be  read  as  designed  for  the  advantage  of 
useful  animals  only.  The  will  must  be  con- 
strued in  the  light  of  the  established  facts 
and  circumstances.  The  gift  is  to  the  city 
of  Sacramento,  and  it  is  reasonably  to  be 
inferred  that  the  fountain  will  be  erected  in 
the  city.  A  fountain  in  a  thickly  inhabited 
municipality  will,  in  the  ordinary  course,  be 
resorted  to  by  horses,  dogs,  or  other  domes- 
tic animals,  and  by  such  birds  as,  because 
of  their  useful,  or  at  least  harmless,  charac- 
ter, are  permitted  to  exist  in  and  al>oat  a 
dty.  The  remote  and  Improbable  contingen- 
cy that  a  harmful  quadruped  or  bird  might 
obtain  access  to  the  fountain  and  drink  there- 
from would  not,  we  feel,  Justify  us  in  holding 
that  the  gift  is  not  for  a  charitable  purpose. 

[4]  There  is  no  force  in  the  contention  that 
the  gift  Is  for  a  private,  rather  than  a  pub- 
lic, purpose,  in  that  It  is  ileslgned  as  a  me- 
morial to  ther  husband  of  testatrix.  The  gift 
is  made  to  the  city  in  trust  for  the  public  pur- 
pose of  erecting  a  fountain.  Its  character  is 
not  affected  by  the  fact  that,  in  another  sen- 
tence, the  testatrix  states  her  motive  for 
making  it 

[I]  Nor  are  we  impressed  with  the  final  ob- 
jection that  the  city  of  Sacramento  has  no 
power  to  accept  the  bequest  It  has  long 
been  the  settled  law  of  this  state  that  munic- 
ipal corporations  may  accept  charitable  be- 
quests. Estate  of  Robinson,  63  Cal.  620.  The 
general  power  of  such  corporations  to  take 
under  a  will  is  detdared  in  Civil  Code,  S  1275. 
The  charter  of  the  dty  of  Sacramento,  in 
force  at  the  time  of  the  bequest  and  the  de- 
cree, also  gave  power  to  accept  bequests  and 
gifts  "In  fee  simple,  or  in  trust  ft>r  chari- 
table or  other  purposes,  and  to  do  all  acts 
necessary  to  carry  out  the  purposes  of  such 
bequests.  •  •  • "  Stats.  1893,  p.  547.  If, 
as  is  argued,  the  acceptance  of  the  gift  will 
require  the  dty  to  incur  the  expense  of  fu- 
ture maintenance,  we  do  not  doubt  that  such 
maintenance  is  within  the  legitimate  scope 
of  municipal  functions. 

The  Judgment  Is  affirmed. 

We  concur:   SHAW,  J. ;  ANGELIJOTTI,  J. 
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In  re  SHIREY'S  ESTATE.    (L.  A.  3510.) 
(Supreme  Court  of  California.    Jan.  31,  1914.) 

1.  EXECtTTOHS  AND  ADillNISTBATOBS   (8  314*)— 

Pboceedinob  fob  DisTRiBtmoN— Findings. 
The  fact  that,  in  proceedings  for  the  diatri- 
bntion  of  an  estate  to  which  decedent's  wid- 
ow was  a  party,  decedent's  sisters  alleged  that 
the  estate  was  interested  in  certain  property 
held  by  decedent  and  his  wife  as  tenants  in  com- 
mon did  not  require  a  finding  on  that  question, 
since  the  ultimate  fact  for  the  court's  determi- 
nation was  the  value  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S{  1274-1297; 
Dec.  Dig.  i  314.*] 

2.  Appeal  and  Ebbob  (S  548*)— Bii.1.  or  Ex-* 

CEPTION8. 

The  sufficiency  of  the  evidence  to  support 
findings  cannot  be  reviewed  in  the  absence  of  a 
bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  2433-2440;  Dec.  Dig.  ( 
54&*] 

3.  Appeal  and  Ebbob    (|  931*)— Pbbsump- 

TI0N8. 

Failure  to  find  on  an  issue  will  be  presumed 
to  result  from  failure  to  offer  evidence  there- 
on in  absence  of  a  contrary  showing  in  the  rec- 
ord. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  3728,  3762-3771;  Dec.  Dig. 
i  931.*] 

4.  HtrSBAND  AND  WlFE    (J  14*)— CoNVETANO- 

Es— Tenawot  in  Comkon— Pbesumptions. 
The  presumption  raised  by  Civ.  Code,  | 
164,  that  a  conveyance  to  husband  and  wife 
creates  a  tenancy  in  common  is  not  conclusive 
as  to  persons  who  are  not  purchasers  of  the  land 
nor  incumbrancers,  so  that  an  administratrix 
could  show  in  distribution  proceedings  that  the 
homestead  was  declaim  upon  land  which  was 
community  property. 

W[Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  M  71-86,  88,  89 ;  Dec.  Dig.  § 

6.  Homestead  (§  141*)— Death  or  Husband. 
The  homestead  vests  absolutely  in  the  sur- 
viving wife,  without  administration,  upon   the 
husband's  death. 

[Bid.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  |§  261-270;   Dec  Dig.  |  141.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  James  C.  Rives, 
Judge. 

In  the  matter  of  the  estate  of  John  B. 
Shlrey,  deceased.  From  an  order  distribut- 
ing the  estate,  two  of  decedent's  sisters  ai>- 
pealed.    Affirmed. 

W.  G.  Van  Pelt  and  Earl  Curtis  Peck, 
both  of  Los  Angeles,  for  appellants.  E.  W. 
Sargent  and  W.  6.  Cooke,  both  of  Los  An- 
geles, for  respondent. 

MELVIN,  J.  This  Is  an  appeal  by  two  of 
the  sisters  of  John  E.  Shlrey,  deceased,  from 
an  order  of  the  superior  court  made  by  au- 
thority of  section  1469  of  the  Code  of  Civil 
Procedure,  assigning  the  whole  of  the  estate 
to  Jennie  8.  Shlrey,  the  respondent,  the 
widow  of  said  John  R  Shlrey. 

Respondent  was  admlnlstratrlz  of  the  es- 
tate. After  the  filing  of  the  Inventory  and 
apDralsement,  showing  that  the  estate  was 


community  property,  and  was  of  less  value 
than  $1,500,  the  widow  petitioned  to  have 
the  whole  of  it  assigned  to  her.  Appellants 
filed  an  opposition  to  such  assignment,  al- 
leging that  the  estate  was  of  greater  value 
than  $1,600,  and  that,  because  the  Interest 
of  John  E.  Shlrey  as  tenant  In  common  of 
a  certain  piece  of  real  property  had  not  been 
appraised,  the  apparent  value  of  the  estate 
was  less  than  $1,500.  The  widow  answered, 
admitting  that  In  1905  she  and  John  E.  Shlr- 
ey, her  husband,  had  acquired  title  to  the 
premises  described  in  the  contest,  being  two 
lots  in  the  McDonald  tract  in  the  county  of 
Los  Angeles,  but  alleging  tliat  the  property 
was  purchased  with  funds  of  the  marital 
community,  and  that  all  mon^  eiqpended  on 
Improvements  on  the  land  had  been  her  sep- 
arate property.  She  advanced  the  claim  that 
the  said  realty  was  community  property,  and 
alleged  that  she  had  declared  a  homestead 
thereon  in  the  lifetime  of  her  husband.  Upon 
the  issues  thus  framed  the  court  heard  the 
objections  of  the  appellants,  found  the  value 
of  the  estate  to  be  $1,095,  the  exact  amount 
specified  in  the  original  appraisement,  and 
set  aside  the  entire  estate  to  the  widow. 
There  Is  no  bill  of  exceptions;  the  appellants 
coming  here  upon  the  judgment  roll  alone. 

[1-8]  The  contention  of  appellants  Is  that 
upon  the  face  of  the  record  John  S2.  Shlrey 
and  Jennie  S.  Shlrey  were  tenants  in  com- 
mon, and  that  decedent's  Interest  therein 
must  be  Inventoried.  Having  alleged  In  the 
pleading  that  the  interest  was  of  that  sort, 
they  assert  that  they  were  entitled  to  a  find- 
ing either  that  the  decedent  was  or  was  not 
a  tenant  in  common  with  his  wife  at  the 
time  of  bis  death.  In  this  they  are  mistaken. 
The  ultimate  fact  which  the  court  was  tQ 
determine  was  the  value  of  the  estate.  That 
was  found  against  their  contention.  No  tes- 
timony given  at  the  trial  appears  upon  the 
record,  and  there  is  nothing  to  show  a  re- 
quest for  a  finding  by  the  court  of  the  kind 
of  Interest  possessed  by  John  E.  Shlrey  In  the 
homestead  property,  nor  was  there  apparentlv 
any  exception  in  the  court  below  to  the  suf- 
ficiency of  the  findings.  The  findings  must 
be  presumed  to  speak  the  truth,  and  the  in- 
sufficiency of  the  evidence  to  support  them 
may  not  be  reviewed  In  the  absence  of  a  bill 
of  exceptions.  Omitting  to  find  on  any  Issue 
will  be  presumed,  in  the  absence  of  a  con-, 
trary  showing,  to  result  from  the  failure  to 
offer  any  evidence  in  ampport  of  such  issue. 
Schoonover  v.  Blmbaum,  150  CaL  736,  89  Pac. 
1108. 

[4,  6]  Appellants  rely  upon  the  presumption 
declared  by  section  164  of  the  Civil  Code  that 
a  conveyance  to  a  married  woman  and  her 
husband  creates  a  tenancy  In  common.  As 
they  are  neither  purchasers  nor  incumbranc- 
ers, this  presumption  is  not  concloslve  In 
their  favor.  It  was  therefore  competent  for 
the  administratrix  to  show  that  the  home- 
stead was  declared  npon  land  which  was  In 
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reality  commnnlty.  property.  Such  a  home- 
stead need  not  be  InTentorled  (section  1266, 
Civ.  Code,  and  section  1474,  Code  Civ.  Proc.), 
but  vests  absolutely  npon  tbe  death  of  the 
hnsband  in  the  surviving  wife  without  the 
necessity  of  administration.  Saddlemlre  v. 
Stockton  Savings  8c  Loan  Society,  144  CaL 
(i51,  79  Pae.  381;  Hart  v.  Taber,  161  Cal.  20, 
118  Pac.  262;  Wall  v.  Brown,  162  Cal.  308, 
122  Pac.  478.  It  in  tact  tbe  court  deter- 
mined from  the  evidence  that  the  homestead 
\vas  impressed  upon  community  property  as 
alleged  by  the  administratrix  In  her  reply' to 
the  contest,  it  would  follow  that  there  was 
no  necessity  tor  including  that  property  in 
the  inventory,  and  such  a  conclusion  would 
support  the  only  necessary  finding  In  the 
contest,  which  was  the  value  of  the  estate. 
But  we  cannot  say,  in  the  absence  of  a  bill 
of  exceptions,  that  the  matter  of  the  trainre 
of  the  homestead  property  was  litigated  at 
all. 

The  Judgment  la  afDrmed. 

We  concur:  HENSHAW,  J.;  LORIGAN,  J. 


In  re  ZOLLIKOFER'S  WILI* 

POWER  V.  CALDERON.    (S.  F.  6592.) 

f  Supreme  Court  of  California.     Feb.  4,  1014.) 

1.  WILLS  (i  220*)— Probatb^Revocation  — 
Parties. 

While  a  legal  heir  of  tbe  testator  has  a 
sufficient  interest  to  maintain  a  proceeding  for 
revocatioa  of  tbe  probate  of  the  will,  yet  one 
not  an  heir  must  show  that  he  has  some  Interest 
in  the  estate  which  tbe  will  he  attacks  would 
jeopardize. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Uig.  S§  532-537;    Dec  Dig.  §  220.»1 

2.  Wills  {f  240*)— Probate  of  Fobeion  Will 
— Residence  of  Testator. 

A  will  offered  as  a  foreign  will  will  be  de- 
nied probate,  where  the  court  is  satisfied  from 
the  evidence  that  tbe  testator  was  in  fact  a  resi- 
dent of  this  state  at  tbe  time  of  his  death,  since 
such  will  cannot  be  proved  elsewhere  and 
brought  into  this  state  for  the  purpose  of  secon- 
dary or  ancillary  administration,  but  must  be 
proved  originally  as  a  domestic  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  571;   Dec  Dig.  §  240.  •] 

3.  Wills  (S  434*)- Probate  of  Foreign  Will 
— Conclusiveness. 

The  probate  of  a  foreign  will  Is  not  open 
to  collateral  attack  for  error  either  In  proof  of 
execution  or  of  residence  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  If  937-945 ;    Dec.  Dig.  |  434.»] 

4.  Wills  (8  220*)— Contest— Persons  Enti- 
tled— Interest. 

After  probate  in  the  local  court  of  tbe  will 
of  a  resident  of  California,  a  claimant  of  a 
legacy  under  an  earlier  will,  alleged  to  have 
been  made  and  probated  in  a  foreign  state,  peti- 
tioned for  tevocation  of  the  probate  of  the 
California  will,  and  for  admission  to  probate  of 
a  copy  of  tbe  foreign  will.  It  was  found  in  the 
California  probate  that  deceased  was  a  resident 
of  tbe  state  when  be  died,  and  no  evidence  to 
the  contrary  was  attempted  to  be  given  in  the 
later  proceedings,  which  were  baaed  wholly  on 
the  technical  invalidity  of  tbe  California  will 


as  a  holographic  will,  and  on  the  foreign  pro- 
bate of  the  earlier  vrill.  Seld  that,  since  the 
will  of  a  resident  of  tbe  statd  must  be  proved 
by  original  proceedings  in  tbe  state,  tbe  probate 
of  the  copy  of  tbe  foreign  will  was  properly  de- 
nied, and,  there  being  thus  no  proof  of  the 
claimant's  right  to  the  legacy  claimed,  be  showed 
no  interest  entitling  him  to  petition  for  revoca- 
tion of  the  California  probate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  532-537;  Dec.  Dig.  g  220.*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Thomas  F.  Graham,  Judge. 

Petition  by  Neal  Power  for  revocation  of 
probate  of  tbe  will  of  Antonio  C.  ZolUkof- 
er,  deceased,  bad  on  petition  of  Eustorjio 
Calderon,  and  for  the  probate  ot  a  copy  of  a 
will  punmrtlng  to  liave  been  executed  by  de- 
ceased in  a  foreign  country  and  to  have  been 
probated  there.  From  orders  denying  each  of 
his  petitions.  Power  appeals.    Affirmed. 

Neal  Power,  of  San  Francisco,  in  pro.  per., 
tor  appellant  Wm.  M.  Cannon,  of  San  Fran- 
cisco, for  respondent 

SHAW,  J.  On  January  13, 1910,  upon  the 
petition  of  Ehistorjlo  Calderon,  a  certain  doc- 
ument purporting  to  be  dated  October  31, 
1907,  was  admitted  to  probate  ta  the  superi- 
or court  of  the  city  and  county  of  San  Fran- 
cisco as  the  last  will  ot  Antonio  C.  Zolll- 
kofer,  deceased,  and  letters  testamentary 
thereon  were  granted  to  Eustorjio  Calderon. 
On  June  2,  1910,  Neal  Power  filed  in  the  su- 
perior court  a  petition  for  the  revocation  ot 
said  will,  and  also  a  petition  for  the  admis- 
sion to  probate  of  a  copy  of  a  will  purport- 
ing to  have  been  executed  by  ZoUikofer  in 
the  republic  of  Guatemala  on  April  23,  1906, 
together  with  a  copy  of  an  order  ot  the  third 
court  of  first  Instance  of  Guatemala  purport- 
ing to  be  a  decree  probating  said  will.  He 
asked  that  the  same  be  admlted  to  probate 
as  a  foreign  will  under  sections  1322  to  1324 
of  the  Code  of  Civil  Procedure.  Zolllkofer 
died  on  August  8,  1909,  leaving  property  in 
San  Francisco.  Calderon  opposed  both  peti- 
tions ot  Power,  a  trial  ot  the  Issues  ensued, 
and  on  January  23,  1913,  the  court  by  sepa- 
rate orders  denied  each  of  said  petitions. 
From  these  orders,  Power  appeals. 

The  objection  made  to  the  will  of  October 
31,  1907,  is  that  it  purports  to  be  an  ologra- 
phic will  and  that  it  was  not  entirely  in  the 
handwriting  of  the  testator.  It  was  asserted 
that  the  only  part  ot  the  date  which  was 
written  by  the  hand-  of  the  testator  were  the 
words  "October  31st"  and  "7,"  and  that  the 
figures  "190"  of  the  year  date  were  printed. 
The  objection  appears  to  be  supported  by  tbe 
following  decisions:  Estate  of  Billings,  64 
Cal.  427,  1  Pac.  701 ;  Estate  of  Plumel,  151 
Cal.  78,  90  Pac.  192,  121  Am.  St  Rep.  100; 
Estate  of  Price,  14  Cal.  App.  462,  112  Pac. 
482;  Succession  of  Robertson,  49  La.  Ann. 
868,  21  South.  586,  62  Am.  St.  Rep.  672 ;  Es- 
tate of  Noyes,  40  Mont  190,  105  Pac.  1017,  26 
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we  And  it  unnecessary  to  determine  whether 
or  not  the  will  of  1907  was  subject  to  the 
objections  here  made.  We  are  satisfied  that 
the  orders  appealed  from  must  be  affirmed, 
because  ot  the  fact  that  it  was  not  shown 
that  the  appellant,  Power,  bad  any  interest 
In  the  estate  of  ZolUkofer. 

[1]  It  is  well  settled  that  a  proceeding  for 
revocation  of  probate  of  a  will  cannot  be  main- 
tained by  any  person  unless  he  is  in.  some 
way  interested  in  the  will.  If  he  is  a  legal 
heir  of  the  deceased,  that  constitutes  a  suffi- 
cient Interest  But,  if  he  is  not  an  heir,  he 
must  show  that  he  has  some  interest  In  the 
estate  of  the  deceased  which  the  will  he  at- 
tacks would  Jeopardize.  Estate  of  Land,  137 
Pac.  246;  Estate  of  Edelman,  148  Cal.  236, 
82  Pac.  962,  113  Am.  St  R^.  231 ;  Estate  of 
Wickersham,  153  Cal.  612,  96  Pac.  311. 

[2, 3]  The  court  made  findings  In  regard  to 
the  allegations  of  the  petition  for  revocation 
declaring,  among  other  things,  that  Zolli- 
kofer,  at  the  time  of  his  death,  was  a  resi- 
dent of  San  Francisco,  Cal.  The  alleged  will 
of  1905  was  executed  in  Guatemala,  and  the 
decree  of  probate  thereof  offered  in  proof  of 
its  execution  was  made  In  Guatemala.  There 
was  no  evidence  to  show  the  execution  of  the 
wUl  other  than  the  aforesaid  decree,  nor  was 
any  offer  made  to  prove  the  execution  of  the 
will  as  an  original  document  Under  these 
circumstances,  the  court  below  could  do  noth- 
ing else  than  deny  the  probate  of  the  foreign 
will.  In  Estate  of  Clark,  148  Cal.  108,  82 
Pac.  760,  i  L.  R.  A.  (N.  S.)  996,  113  Am.  St 
Rep.  197,  7  Ann.  Cas.  806,  this  question  was 
elaborately  considered,  and  the  conclusion 
reached  was  "that  the  will  of  a  resident  of 
the  state  ot  California  must  be  proved  origi- 
nally as  a  domestic  will  in  the  county  of  hla 
residence,  and  that,  so  far  as  the  state  of 
California  is  concerned,  it  cannot  be  primari- 
ly proved  elsewhere  and  brought  into  this 


state  for  the  purposes  of  secondary  or  ancil- 
lary administration."  And  In  conclusion  the 
court,  after  holding  that  an  order  admitting 
a  win  offered  as  a  foreign  will  to  probate  ia 
not  void  upon  collateral  attack  for  error  ei- 
ther in  proof  of  execution  or  residence,  pro- 
ceeds to  say:  "It  must  be  taken,  therefore, 
as  settled  in  this  state,  upon  the  authority  of 
the  cases  cited,  that  the  probate  of  such 
wills  is  free  from  attack  upon  these  questions 
In  collateral  proceedings,  but  that,  upon  the 
other  hand,  it  is  the  duty  of  the  court  in 
probate  to  do  as  the  court  here  did,  refuse 
probate  to  a  will  offered  as  a  foreign  will,  if 
the  court  shall  be  satisfied  from  the  evidence 
that  the  testator  was  in  fact  a  resident  of 
this  state  at  the  time  of  his  death." 

[4]  This  decision  is  controlling  in  the  pres- 
ent case.  The  finding  that  ZoUikofer,  at  the 
time  of  his  death,  was  a  resident  of  San 
Francisco  is  not  attacked  upon  this  appeal. 
Upon  the  order  made  after  proof  of  the  will 
of  1907,  the  record  shows  that  the  court  there 
found  that  he  was  a  resident  of  San  Fran- 
cisco. The  contestant  introduced  no  evidence 
to  the  contrary.  The  finding  that  he  was 
such  resident  therefore  stands  unimpeached. 
Consequently  it  was  the  duty  of  the  court 
to  refuse  probate  on  the  record  of  the  wilt 
of  1005  as  exhibited  In  the  probate  proceed- 
ings in  Guatemala. 

The  only  claim  which  Pow^  made  to  an 
interest  in  the  estate  of  ZoUikofer  was  under 
an  assignment  from  one  Juan  Miguel  Rublo, 
to  whom  the  alleged  will  of  1905  purported 
to  bequeath  a  legacy  of  4,000  marks,  German 
money.  Inasmuch  as  there  is  no  legal  proof 
that  such  will  existed,  it  follows  that  there 
is  no  proof  that  Rubio  had  such  legacy,  and 
that  Power  failed  to  show  any  interest  by 
reason  of  the  assignment 

The  orders  appealed  from  are  affirmed. 

We  concur:    ANOBLLOTTI,  J.;  SLOSS,  J. 
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PAIiMEE   et  aL    t.   RAILROAD    COMMIS- 
SION OF  CALIFORNIA  et  «L 
(S.   F.    6555.) 
(Supreme  Court  of  California.    Jan.  20t  1914. 
On  Rehearing,  Feb.  19,  1914.) 

1.  Watbbs  and  Water  OonBSKS  ({  202*)— 
PVBUC  Watkb  8UPPI.T— £nfobcembnt  of 
Regulation. 

The  Railroad  Commission  is  not  bound  to 
make  and  enforce  regulations  for  the  conduct  of 
a  public  utility,  such  as  a  water  supply  com- 
pany, at  the  instance  of  persons  having  no  in- 
terest in  the  service. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  |  276;    Dec.  Dig.  i 
202.*] 

2.  Cbbiiobabi  (i  4*)  —  PuBUC  Watkb  Scp- 
px,Y — Enfobceuekt  of  KEOULATIOna. 

The  remedy  of  one  aggrieved  by  the  failure 
of  the  Railroad  Commission  to  enforce  regula- 
tions as  to  the  conduct  of  a  public  utility,  such 
aa  a  water  supply  company,  is  mandamus,  and 
not  certiorari ;  mandamus  being  allowed  by 
Public  Utilities  Act  (St.  Ex.  Sess.  1911,  p. 
65)  i  67,  on  such  refusal. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  I  4;   Dec.  Djj;.  {  4.»] 

3.  Watebb  and  Watkb  Codbses  ({  16*)— PuB- 
lao  Water  Sufpi.t— Dedication  to  Pub- 
lic Use. 

The  posting  of  a  notice  under  Civ.  C!ode, 
{  1415,  requiring  one  desiring  to  appropriate 
waters  to  post  a  written  notice  at  the  point  of 
intended  diversion,  stating  his  claim  to  the  wa- 
ter and  "the  place  of  intended  ose,"  did  not 
operate  as  a  dedication  to  public  use  of  the  wa- 
ter for  the  benefit  of  the  territory  embraced  in 
the  places  of  intended  use  designated  in  the 
notice,  so  as  to  enable  persons  at  such  places 
to  compel  the  furnishing  of  water  to  them ;  the 
dedication  being  manifested  by  the  actual  tak- 
ing of  water  to  a  place  and  selling  it. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  8;  Dec.  Dig.  $ 
16.*] 

4.  Watebs  and  Wateb  Coubses  (S  23*)— 
Bifabian  Rights. 

The  reason  that  there  can  be  no  nroperty 
in  the  corpus  of  the  water  of  a  nonnavigable 
stream  is,  not  because  it  is  dedicated  to  the 
public,  but  because  there  can  be  no  possession 
of  mnning  water  so  aa  to  give  ownership ;  an 
appropriation  of  water,  under  Civ.  Code,  S| 
1410-1422,  permitting  a  right  to  the  use  of 
running  water  to  be  acquired  by  appropriation 
in  the  manner  and  for  the  purpose  provided, 
only  granting  the  riparian  rights  of  the  state. 

W£^.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  H  15,  18 ;   Dec.  Dig. 
I  23.*] 

6.  Waters  and  Water  Cottbses  (8  40*)— 
Rifabian  Rights— Nonnatioabix  Stbeau. 
Th«  waters  of  a  nonnavigable  stream  are 
not  public  but  private  property,  so  far  as  there 
is  any  property  interest  in  them,  and  not  pri- 
marily subject  to  public  use,  being  a  part  of 
the  riparian  rights,  and  do  not  by  transfer  by 
the  riparian  owner  become  impressed  with  any 
public  use. 
[Ed.  Note./— For  other  cases,  see  Waters  and 
^ater  (bourses.  Cent  Dig.  8  32;  Dec.  Dig.  i 
40.*] 

6.  Waters  and  Water  Courses  (§  202*)— 
Harmless  Erbor. 

If  complainants  have  no  right  to  have  wa- 
ter furnished  to  them  by  a  water  supply  com- 
pany, the  dismissal  of  proceedings  filed  with  the 
state  Railroad  Commission  to  compel  the  fur- 
nishing of  water  is  harmless  to  complainants, 


Wa 


irrespective  of  the  powers  of  the  (Commission 
to  determine  whether  it  will  entertain  a  com- 
plaint presented  to  it 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  276;   Dec.  Dig.  | 

On  Rehearing. 

7.  Watebs  and  Water  Courses  (|  4*)— Re- 
troactive Statutes. 

Act  April  8,  1911  (Sfc  1911,  p.  821;, 
amending  Civ.  Ciode,  i  1410,  providing  that  the 
right  to  use  running  water  in  a  stream  may  be 
acquired  by  an  appropriation,  by  prefacing  it 
with  a  declaration  that  the  use  of  all  water 
within  the  state  is  the  property  of  the  people 
of  the  state,  is  not  retroactive,  and  would  not 
divest  rights  already  vested  when  the  amend- 
ment was  enacted. 

W^Bd.  Note.— For  other  cases,  see  Waters  and 
ater  Cionrses,  Ctent  Dig.  S  1;    Dec  Dig.  i 
4.*] 

8.  Waters  and  Water  Courses  (§  4*)— Bifa- 
bian Rights- Effect  of  Statutes. 

Civ.  Code,  {  1410,  as  amended  April  8, 
1911  (St  1911,  p.  821),  so  as  to  provide  that 
the  use  of  all  water  within  the  state  is  the 
property  of  the  people  of  the  state,  but  that 
the  right  to  use  running  water  may  be  acquired 
by  appropriation,  would  not  affect  the  rights 
of  riparian  owners  or  any  person  claiming  un- 
der them,  or  rights  previously  acquired  from 
riparian  owners  by  prescription,  or  acquired 
from  the  state  prior  thereto  by  appropriation 
under  the  C!ode. 

[Ed.  Note.— For  other  casea,  see  Waters  and 
Water  Courses,  C!ent  Dig.  |  1;  Dec.  Dig.  i 
4.*] 

In  Bank.  Proceeding  by  Tyndale  Palmer 
and  others  against  the  Railroad  Commission 
of  the  State  of  California  and  another,  to  re- 
view an  order  of  the  Railroad  Commission 
dismissing  the  ^complaint    Order  afBrmed. 

Tyndale  Palmer,  of  San  Diego,  for  petition- 
ers. W.  R.  Andrews,  City  Atty.,  of  San 
Diego,  for  intervener.  Max  Thelen  and 
Douglas  Brookman,  both  of  San  Francisco 
(John  M.  Eshleman,  of  El  Centro,  of  counsel), 
for  respondent  H^rry  L.  Titus,  of  San  Die- 
go, R.  G.  Dilworth,  of  Coronado,  and  H.  E. 
Doolittle,  of  San  Diego,  for  Southern  C;aUfor- 
nla  Mountain  Water  Co. 

SHAW,  J.  This  is  a  proceeding  under  sec- 
tion 67  of  the  PubUc  Utilities  Act  (Stats.  Ex. 
Sess.  1911,  p.  55)  to  review  an  order  of  the 
Railroad  Commission  dismissing  a  complaint 
whicb  the  petitioners  filed  and  presented  to 
the  Commission. 

In  their  complaint  the  plaintiffs  alleged 
that  said  water  company  was  engaged  in  the 
business  of  distributing  and  selling  water  for 
public  use  for  irrigation,  domestic,  and  other 
purposes  in  San  Diego  county ;  that  it  has  in 
its  possession  and  control  large  quantities  of 
water  appropriated  to  said  use;  that  It  ob- 
tained said  water  by  virtue  of  notices  of 
appropriation,  posted  as  provided  in  the  (Divtl 
Code,  in  which  the  Otay  Valley  was  desig- 
nated as  one  of  the  places  of  intended  use; 
that  the  several  plaintiffs  own  lauds  in  the 
Otay  Valley  below  the  level  of  the  pipe  lines 


*For  other  casea  see  uune  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rap'r  IndezMJ^ 
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ot  said  company  and  within  one' mile  thereof;  i 
that  their  lands  require  Irrigation;  that  they 
desire  to  obtain  water  from  said  company 
for  that  and  other  benefldal  purposes  to  be 
used  on  their  said  lands;  that  they  have  de- 
manded the  same  from  said  company,  offering 
to  pay  the  established  water  rate  therefor, 
but  that  the  company .  refused  to  let  them 
have  any  watSr,  except  on  condition  that 
they  first  deposit  the  cost  of  connecting  the 
company's  pipes  with  their  lands.  They  fur- 
ther averred  that  they  believed  that  they 
were  legally  entitled  to  recelre  from  said 
company  a  portion  of  said  water.  They 
asked  the  Commission  to  fix  a  Just  rate  of 
charges  for  such  water,  to  order  the  company 
to  supply  water  to  them  and  others  entitled 
thereto  at  such  rates,  to  direct  It  to  discon- 
tinue making  any  charge  to  consumers  for 
connecting  lines  or  for  meters,  and  to  forbid 
the  company  from  charging  a  different  rate 
tor  domestic  use  where  water  was  also  fur- 
nished to  the  same  land  for  Irrigation. 

Upon  the  hearing  It  was  agreed  that  the 
Commission  should  first  ascertain  and  deter- 
mine whether  or  not  the  plaintiffs  had  the 
right  to  receive  from  the  company  the  water 
they  claimed.  The  principal  dispute  and  the 
only  matter  of  Importance  was  the  claim  of 
the  plaintiffs  to  receive  water  from  the  com- 
pany for  irrigation.  Some  three  or  four  of 
them  were  and  stUl  are  receiving  water  from 
the  company  for  domestic  use,  but,  as  we 
understand  the  record,  the  Commission  found 
that  they  were  still  entitled  to  receive  the 
water  for  that  purpose,  and  so  declared.  The 
grievances  relating  to  that  use  were  not 
deemed  of  sufildent  importance  to  justify  an 
inquiry  at  that  time  by  the  Commission,  and 
it  did  not  decide  that  no  such  right  thereto 
existed.  Upon  the  claim  that  the  plaintiffs 
were  entitled  to  water  for  Irrigation,  the 
Commission,  upon  the  evidence,  determined 
that  they  did  not  have  such  right,  and  there- 
upon and  for  that  reason  refused  to  proceed 
with  the  application  and  dismissed  the  com- 
plaint 

We  need  not  determine  here  whether  or  not 
the  Commission  has  Judicial  power  authoriz- 
ing it,  In  the  course  of  its  duties  and  for  the 
purpose  of  determining  whether  or  not  it  will 
entertain  a  complaint  presented  to  it,  to  make 
an  adjudication  of  the  right  of  the  complain- 
ants to  the  water  service  of  which  they  ask 
regulation,  or  that  the  decision  in  this  case 
Is  such  an  adjudication.  If  it  appears  upon 
the  showing  made  to  the  Commission  and  be- 
fore this  court  that  they  had  no  such  right 
thereto,  the  action  of  the  Commission  In  dis- 
missing the  proceeding  should  be  sustained, 
regardless  of  the  extent  of  the  Judicial  power 
it  may  have. 

[1,2]  The  Commission  is  not  bound  to  in- 
vestigate alleged  abuses  and  make  and  en- 
•  force  regulations  for  the  conduct  of  a  public 
utility  at  the  instance  of  persons  who  have 
no  interest  in  the  service.    If  it  wrongfully 


refuses  to  do  so,  the  remedy  of  the  aggrieved 
party  would  be  mandamus,  not  certlorarL 
Mandamus  Is  allowed  by  section  67  of  the 
Public  Utilities  Act,  for  sdch  refusal.  We 
are  of  the  opinion  that  the  complainants,  up- 
on the  showing  made,  have  no  right  to  receive 
water  for  irrigation  of  their  lands.  It  may  be 
that  they  still  retain  the  right  to  an  adjudi- 
cation by  a  competent  court,  notwithstanding 
the  decision  of  the  Commission  and  of  this 
court  in  this  proceeding. 

[3]  The  sole  ground  upon  which  they  claim 
the  right  to  a  share  of  the  water  for  such  ir- 
rigation is  that  their  lands  are  Included  in 
the  places  designated  in  the  notices  of  appro- 
priation posted  by  the  company  as  the  "places 
of  intended  use"  of  the  water  claimed  in  such 
notices.  The  theory  of  the  plaintiffs  is  that 
this  designation  of  places  of  intended  use  con- 
stituted a  dedication  of  the  waters  claimed  in 
the  notice  to  public  use  for  the  benefit  of  all 
the  territory  embraced  in  the  designated  plac- 
es, and  that,  when  water  was  thereafter  di- 
verted in  pursuance  at  the  notices,  the  per- 
sons owning  lands  within  any  of  the  places 
named  have  the  right  to  demand  a  propor- 
tional share  of  such  water  for  use  upon  such 
land.  In  this  connection,  plaintiffs  argue  that 
the  waters  flowing  in  nonnavlgable  streams  in 
this  state  are  by  law  deemed  "public  waters," 
devoted  to  public  use  for  the  benefit  of  the 
lands,  whether  contiguous  or  not,  to  whidi 
they  can  conveniently  be  conducted  by  artifi- 
cial means;  that  it  was  perceived  by  the  Leg- 
islature that  in  many  places  the  supply  of 
water  would  be  far  too  small  to  serve  the  en- 
tire accessible  area,  and  that  some  method 
must  be  devised  of  determining  the  limits  to 
which  the  dedication  should  extend;  that  for 
this  purpose  the  provision  was  made  In  the 
Civil  Code,  requiring  the  person  claiming  the 
water  and  posting  the  notice  to  designate  the 
place  of  use;  and  that  It  was  Intended  that 
thereby  the  right  to  the  supply  should  be  di- 
vested from  the  general  area  of  lands  accessi- 
ble to  the  supply  and  vested  exclusively  in 
the  places  designated. 

The  theory  that  tiie  water  of  a  nonnavlgable 
stream  in  this  state  is  in  some  sense  "public 
water"  has  been  advanced  before.  It  has 
been  claimed  that  a  diversion  of  water  under 
the  provisions  of  the  ClvU  Code  (sections  1410 
to  1422)  constitutes  a  grant  of  the  water  by 
the  state  to  the  appropriator.  The  idea  may 
have  arisen  from  the  statement  sometimes 
made  In  the  decisions  that  the  riparian  owner 
has  no  right  In  the  corpus  of  the  water  (E2ddy 
V.  Simpson,  3  Cal.  252,  58  Am.  Dec.  408).  and 
that  running  water  cannot  be  made  the  sub- 
ject of  private  ownership;  that  the  right  to 
use  the  water  of  a  stream  "carries  no  specific 
property  in  the  water  itself"  (Kidd  v.  Laird, 
15  Cal.  179,  76  Am.  Dec.  472).  This  is  tar 
from  saying  that  the  property  in  the  water  is 
vested  In  the  public,  either  for  gaieral  use, 
or  as  property  of  tiie  state.  The  doctrine 
that  it  U  public  water,  or  that  it  belongs  to 
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tbe  state  because  it  is  not  capable  of  private 
ownership,  has  no  support  in  the  statutes  of 
the  state  or  in  any  decision  of  this  court 

[4]  The  true  reason,  for  the  rule  that  there 
can  be  no  property  in  the  corpus  of  the  water 
running  in  a  stream  is  not  that  it  is  dedicated 
to  the  pubUc,  but  because  of  the  fact  that  so 
long  as  it  continueB  to  mn  there  cannot  be 
that  possession  of  it  which  is  essential  to 
ownership.  It  is  in  this  respect  similar  to 
the  air,  which  cannot  be  said  to  be  possessed 
or  owned  by  any  person  unless  it  is  confined 
within  impervious  walls.  One  may  have  the 
right  to  take  water  from  the  stream,  even  the 
exclusive  right  to  do  so,  but  in  that  case  he 
does  not  have  the  right  to  a  specific  particle 
of  water  until  he  has  taken  it  from  the 
stream  and  reduced  it  to  possession.  It  then 
ceases  to  be  a  part  of  the  stream.  Such  right 
to  the  water  of  running  stxeams  as  there  is 
under  the  law  is  vested  entirely  in  the  several 
riparian  owners  along  its  course.  It  is  sub- 
ject to  the  common  use  of  all  riparian  own- 
ers, but  neither  has  a  spedflc  property  in  any 
part  of  the  water  wlille  it  remains  running  in 
the  stream.  The  United  States,  with  respect 
to  the  lands  whldi  it  owns  in  this  state,  is  a 
riparian  proprietor  as  to  the  streams  running 
through  such  lands.  It  is  only  by  virtue  of 
that  fact  that  it  has  any  right  or  power  of  dis- 
position over  the  waters  thereof.  And  its 
right  and  power  in  that  respect  is  no  greater 
and  no  less  than  that  of  any  other  riparian 
proprietor.  By  the  act  of  July  26, 1866  (chap- 
ter 2eZ,  14  U.  S.  Stats.  251),  the  United  States 
consented  that  private  persons  might  acquire 
rights  to  water  flowing  in  streams  through 
its  lands  by  taking  possession  thereof;  that 
Is,  by  diverting  the  same,  In  such  manner  as 
'should  be  provided  by  the  laws  of  the  partic- 
ular state.  Where  such  diversion  had  not 
been  made,  a  grant  of  Its  lands  by  the  United 
States  to  a  private  person,  without  reserva- 
tion, would  carry  with  it  the  riparian  rights 
pertaining  to  that  land  in  streams  flowing 
through  it.  In  the  same  manner  as  in  the  case 
of  a  grant  of  land  by  a  private  owner.  So, 
also,  the  state,  with  respect  to  the  lands  it 
owns  which  are  not  devoted  to  a  specific  public 
use,  is  in  the  same  category  as  any  other 
landowner.  It  has  riparian  rights,  with  re- 
spect to  such  land  in  the  streams  running 
over  it,  which  Its  grant  carries  to  the  grantee. 
The  provisions  of  the  Civil  Code  above  men- 
tioned have  the  effect  of  a  declaration  by  the 
state  that  any  person  who  may  divert  water 
from  a  stream  in  pursuance  of  those  provi- 
sions will  thereby  obtain  a  right  in  the 
stream  paramount  to  the  riparian  rights 
which  the  state  may  have  therein  by  virtue  of 
the  fact  that  the  stream  may  run  over  lands 
then  belonging  to  the  state.  To  that  extent  it 
operates  as  a  grant  from  the  state,  but  this  is 
only  because  the  state  had  the  riparian  right, 
and  not  because  the  water  was  In  any  sense 
public  water  devoted  to  public  use. 

These  questions  received  elaborate  treat- 


ment In  the  leading  case  of  Lux  v.  Haggin, 
69  CaL  255,  4  Pac  919,  10  Paa  674.  On  page 
390  of  69  Cal.,  page  753  of  10  Paa,  the  funda- 
mental principle  is  thus  stated:  "The  right 
of  the  riparian  proprietor  to  the  flow  of  the 
stream  is  inseparably  annexed  to  the  soil, 
and  passes  with  it,  not  as  an  easement  or  ap- 
purtenance, but  as  part  and  parcel  of  it." 
If  this  be  true,  then  the  right  to  the  water  is 
no  more,  public  than  the  right  to  the  land. 
As  to  the  title  of  the  United  States,  it  is 
said  on  page  336  of  69  Cal.,  page  719  of  10 
Pac:  "The  lands  of  the  United  States  (not 
reserved  or  purchased  for  fortifications,  6tc.) 
are  held,  since  the  admission  of  the  state  in- 
to the  Union,  as  are  held  the  lands  of  pri- 
vate persons,  with  the  exception  that  they 
are  not  taxable."  It  Is  further  shown  that 
even  if  it  be  conceded  that  prior  to  the  ces- 
sion from  Mexico  the  government  of  that 
country  possessed  a  titie  to  the  waters,  or  u 
power  over  them,  which  was  in  some  respects 
public  in  its  nature,  a  point  not  decided,  nev- 
ertheless this  title  passed  to  the  United 
States  by  the  cession  from  Mexico,  and  after- 
wards, by  the  admission  to  the  Union,  passed 
from  the  United  States  to  the  state  of  Cali- 
fornia, and  that  the  act  of  April  18,  1850, 
adopting  the  common  law  as  the  law  of  this 
state,  "should  now  be)  held  to  have  operated 
(at  least  from  the  admission  into  the  Union) 
a  transfer  or  surrender  to  all  riparian  propri- 
etors, of  the  property  of  the  state,  if  any 
she  had,  in  innavigable  streams  and  the  soils 
below  them."  69  Cal.  338,  10  Pac.  721.  The 
riparian  ovraers  here  referred  to  were  the 
United  States,  the  state  itself  with  regard  to 
school  lands  cmd  other  lands  received  from 
the  United  States,  and  the  then  existing  pur- 
chasers from  either  of  them.  It  also  declares 
(69  Cal.  372,  10  Pac  741):  "As  we  have  seen, 
one  who,  since  the  acts  of  Congress  of  1866 
and  1870,  receives  a  grant  of  a  portion  of  the 
public  lands  of  the  United  States,  without 
special  or  implied  reservations,  takes  subject 
only  to  appropriations  of  water  made  or  ini- 
tiated prior  to  the  grant."  Referring  to  the 
effect  of  an  appropriation  with  respect  to 
state  lands,  it  is  said  (69  Cal.  374,  10  Pac. 
743):  "The  state  bad  granted  the  waters  run- 
ning to  its  own  lands  by  authorizing  the  di- 
version of  waters  from  its  lands  (referring  to 
the  Civil  Code  provisions),  and  doubtless 
such  grantees  acquire  the  state  property  in 
the  waters  whenever  the  state  has  a  property 
In  the  waters  at  the  time  of  the  grant."  The 
case  then  proceeds  to  state  the  reasons  for 
the  adoption  of  these  provisions  of  the  Code. 
As  these  seem  now  to  be  misunderstood  by 
many,  it  may  be  well  to  again  state  the  con- 
ditions which  led  to  the  enactment  and  the 
purpose  sought  to  be  attained. 

At  the  time  of  the  admission  of  California 
to  the  Union,  and  for  many  years  afterwards, 
the  lands  embraced  within  its  limits,  except- 
ing the  Mexican  grants,  which  were  located 
mainly  in  the  valleys,  were,  for  the  most 
part,  the  property  of  either  the  United'States      t 
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or  of  tbe  state.  There  was  urgent  need  for 
the  use  of  the  waters  of  the  streams,  espe- 
cially In  the  mining  operations  which  then 
constituted  the  main  resource  of  the  state. 
There  were  no  laws  provided  whereby  the 
right  to  divert  and  use  these  waters  could 
be  acquired  from  the  state  or  from  the  Unit- 
ed States.  Both  sovereignties,  however,  per- 
mitted such  diversion  by  any  one  who  could 
put  the  water  to  beueflcial  use.  Diversions 
were  accordingly  made,  and  immediately 
there  began  to  arise  disputes  relating  to  In- 
terfering diversions  from  the  same  stream, 
which  speedily  found  their  way  Into  the 
courts,  and  it  became  necessary  to  ascertain 
the  rules  of  law  by  which  claims  of  that  kind 
were  governed.  An  analogy  was  found  in 
the  rules  of  the  common  law  relating  to  con- 
troversies over  the  possession  of  land  be- 
tweezt  persons  who  had  no  title  thereto  and 
In  which  the  real  owner  did  hot  interfere  or 
intervene.  See  Katz  v.  Walkinshaw,  141 
Cal.  135,  70  Pac.  663,  74  Pac.  766,  64  L.  R.  A. 
236,  99  Am.  St  Rep.  35.  It  was  held  that, 
since  the  real  owner  of  the  water  rights  (that 
is,  the  United  States  or  the  state)  permitted 
these  diversions  and  was  not  in  court  to  as- 
sert Its  rights  or  to  be  bound  by  the  decision, 
the  matter  between  the  persons  litigating 
was  to  be  decided  according  to  the  rules  of 
law  in  regard  to  priority  of  possession  of 
land.  The  diversion  of  the  water  was  declar- 
ed to  be  the  equivalent  of  possession,  and  the 
doctrine  was  laid  down  that  he  who  was  first 
in  time  was  first  in  right  But  it  soon  ap- 
peared that  valuable  rights  were  Involved 
before  there  was  or  could  be  an  actual  di- 
version. The  making  of  a  dam  was  neces- 
sary before  water  could  be  taken,  and  this 
frequently  required  considerable  time  and  the 
expenditure  of  large  sums  of  money.  It  was 
necessary  to  define  the  rights  which  accrued 
from  the  labor  and  expense  of  constructing 
the  diversion  works,  with  respect  to  different 
works  begun  about  the  same  time  and  before 
any  actual  diversion  by  either  claimant.  To 
meet  this  condition,  the  courts  held  that  the 
person  who  first  began  the  construction  of 
such  works,  and  did  so  In  such  manner  that 
his  Intent  to  divert  water  thereby  was  mani- 
fest, was  entitled  to  priority  in  the  diversion 
subsequently  made  by  him,  provided  he  act- 
ed in  good  faith  and  prosecuted  the  work 
with  reasonable  diligence.  The  cases  stating 
this  doctrine  are  cited  in  Inyo  C.  W.  Co.  v. 
Jess,  161  Cal.  519,  119  Pac.  934.  Difllcult 
questions  of  fact  would  also  arise  with  re- 
spect to  the  actual  dates  of  the  beginning  of 
work  on  the  conflicting  claims,  questions 
which  would  generally  have  to  be  determined 
after  the  lapse  of  years  and  when  the  dates 
could  not  be  satisfactorily  ascertained.  And 
it  was  also  found  that  frequently  a  person  in- 
tending to  divert  water  would  be  put  to  great 
expense  In  the  mere  preparation  necessary  to 
begin  the  work  and  before  any  actual  and 
visible  operations  upon  the  stream  itself 
could   be  Initiated.     The  provisions  of  the 


Qvil  Code,  particularly  section  1415,  requir- 
ing the  posting  of  a  notice,  section  1416,  al- 
lowing 60  days  within  which  to  begin  the 
"excavation  or  construction  of  the  works," 
and  section  1418,  declaring  that  upon  com- 
pliance with  the  Code  the  claimant's  right 
would  relate  back  to  the  time  of  the  posting 
of 'the  notice,  were  made  to  remedy  and  re- 
move the  practical  difficulties  which  previ- 
ously existed  in  adjudicating  the  rights  of 
hostile  claimants  under  these  circumstances. 
Inyo  C.  W.  Co.  v.  Jess,  supra.  There  is  ab- 
solutely nothing  lu  this  statute  to  indicate 
that  the  Legislature  supposed  that  the  appro- 
priation made  in  pursuance  thereof  was  in 
the  nature  of  a  grant  by  the  state  of  any 
property  of  the  state  in  the  water  of  the 
stream  from  which  the  diversion  was  to  be 
made.  As  stated  in  Lux  v.  Haggin,  supra, 
the  statute  was  a  consent  by  the  state  to  the 
taking  of  the  water  so  far  as  it  infringed  up- 
on the  riparian  rights  of  the  state  by  virtue 
of  any  lands  which  it  might  own  situated  up- 
on the  stream,  and  to  that  extent  it  operated 
as  a  grant.  But  that  was  a  grant  of  a  right 
which  was  private  in  its  nature,  a  right  per- 
taining to  the  particular  tracts  of  land  own- 
ed by  the  state  and  held  by  the  state  only 
because  of  such  ownership.  It  was  not  a 
general  right  to  the  waters  of  the  stream  as 
a  whole.  And  unless  it  happened  that  the 
state  owned  land  upon  the  stream  at  the 
time  of  the  diversion,  a  condition  which  in 
fact  seldom  occurred,  the  state  would  part 
with  no  right  whatever  by  the  appropriation. 
As  we  have  seen,  there  was  no  existing  pub- 
lic right  in  the  waters  which  the  state  could 
transfer  to  the  appropriator.  The  whole  pur- 
pose of  the  statute  was  to  provide  evidence 
whereby  parties  claiming  under  hostile  di- 
versions could  establish  their  respective  pri- 
orities and  corresponding  rights  to  the  wa- 
ter and  avoid  the  former  difficulties  in  estab- 
lishing the  precise  date  of  the  inception  of 
their  respective  enterprises.  Inyo,  etc..  Co. 
V.  Jess,  Bupra.  161  CaL  page  520,  119  Pac. 
934. 

The  appropriator  under  the  Code'  obtains 
no  title  at  all  by  his  appropriation,  as  against 
any  one  except  the  state  and  the  United 
States.  Such  right  as  he  obtains  from 
these  he  receives  because  of  the  fact  that, 
by  the  law  of  1866  and  by  the  provisions 
of  the  Code,  the  United  States  and  the  state, 
respectively,  have  consented  that  he  shall 
thereby  obtain  the  rights  pertaining  to  any 
public  land  over  which  the  stream  may  run, 
and  not  because  of  any  existing  dedication 
of  such  waters  to  public  use,  or  because  of 
the  fact  that  they  are  held  by  the  United 
States  or  by  the  state  for  general  public  use. 
As  against  all  other  persons  then  Interested 
in  the  riparian  lands  or  in  the  water  of  the 
stream,  be  must  acquire  the  right  he  dalms 
in  some  other  way  than  by  the  mere  appro- 
priation in  compliance  with  the  Code.  He 
may  do  so  by  purchase  and  grant  from  such 
other  claimants  and  ownera,  Ar>be  may  do  so 
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by  prescription;  that  la,  by  adverse  use  for 
the  period  of  fire  years  wlthoTit  Interruption 
by  the  real  owner.  Hie  only  aid  which  his 
appropriation  notice  will  afford  him  in  es- 
tablishing title  by  prescription  agaUist  the 
riparian  owner  is  that  it  may  be  admissible 
as  evidence  tending  to  show  the  date  of  the 
beginning  of  his  hostile  diversion.  In  suits 
against  others  as  mere  approprlators,  it  es- 
tablishes the  date  of  the  inception  of  hla 
right. 

[6]  The  proposition  that  the  waters  of  a 
nounavlgttble  stream  are  in  their  nature  pri- 
vate property  and  not  property  primarily  de- 
voted to  public  use  is  not  only  established  by 
authority;  it  is  demonstrable  from  well-es- 
tablished principles  of  the  law  of  real  prop- 
erty. The  right  to  the  waters  of  a  stream  is 
real  property,  a  part  of  the  realty  of  the 
riparian  lands  originally,  and  a  part  of  the 
realty  as  an  appurtenance  to  any  other  lands 
to  which  it  may  be  rightfully  taken  when  the 
riparian  rights  have  been  divested  in  favor  of 
the  user  on  nonriparian  land.  This  was  de- 
cided as  early  as  Hill  v.  Newman,  5  Cal.  446, 
63  Am.  Dec.  140,  where  the  court  said:  "The 
right  to  water  must  be  treated  in  this  state 
as  It  has  always  been  treated,  as  a  right 
running  with  the  land,  and  as  a  corporeal 
privilege  bestowed  upon  the  occupier  or  ap- 
proprlator  of  the  soil,  and,  as  such,  has  none 
of  the  characteristics  of  mere  personalty." 
See,  also,  Lux  v.  Haggin,  69  Cal.  392,  4  Pac. 
919, 10  Pac.  674;  Santa  Paula  v.  Peralta,  113 
Cal.  43,  45  Pac.  168;  Stanislaus  W.  Co.  ▼. 
Bachman,  152  Cal.  725,  93  Pac.  858,  15  L.  R. 
A.  (N.  S.)  359;  Shurtleff  v.  Kehrer,  163  Cal. 
26, 124  .Pac.  724;  Merrltt  v.  Los  Angeles,  162 
Cal.  50,  130  Pac.  1064;  Copeland  v.  Falrvlew, 
etc.,  Co^  165  Cal.  148,  131  Pac.  121.  Until 
some  change  is  made  in  natural  conditions, 
there  is  no  existent  right  to  the  water  of 
a  stream,  except  that  vested  in  the  riparian 
owners.  They  alone  can  lawfully  have  access 
to  the  streain,  and  therefore  they  only,  in  a 
state  of  nature,  may  lawfully  use  it  or  divert 
it  from  the  stream.  Hence  the  right  to  the 
water  of  flowing  streams  in  this  state,  prior 
to  any  sale  or  disposition  of  lands  by  the 
state  or  by  the  United  States,  was  vested  in 
the  state  or  in  the  United  States,  not  in  their 
respective  governmental  capacities  as  sover- 
eign and  for  the  common  use  of  the  people, 
but  as  riparian  owners  in  their  respective 
capacities  as  landed  proprietors.  These  rights 
were  and  still  are  strictly  proprietary  and  in 
their  nature  private.  When  land  was  dis- 
lK>8ed  of  by  either,  the  riparian  water  right 
pertaining  thereto  passed  to  the  purchaser  as 
a  part  of  that  realty.  It  necessarily  re- 
mained a  private  right,  since  the  sale  did  not 
have  the  effect  of  dedicating  it  to  public  use. 
All  these  rights  belong  primarily  to  the  ripa- 
rian owners,  consisting  of  the  United  States, 
the  state,  and  purchasers  from  one  or  the 
other  of  them.  They  cannot  be  divested 
from  these  riparian  owners,  and  have  not 
been  divested  from  them,  except  by   their 


consent,  expressed,  as  by  statute  or  by  actual 
grant  or  contract,  or  implied,  as  by  prescrip- 
tion, or  by  enforced  taking  for  public  use, 
as  by  condemnation.  It  follows  that  the; 
remain  private  property  when  they  pass  to 
purchasers,  and  that,  when  they  pass  from 
the  riparian  owner  to  others  by  prescription, 
grant,  or  consent,  they  do  not  by  that  trans- 
fer become  impressed  with  any  public  use, 
and  it  still  remains  true  that  there  must  be 
a  dedication  to  public  use  to  divest  the  pri- 
vate right  They  are  no  more  public  than 
Is  the  land  to  which  they  belonged  and  of 
which  they  formed  a  part. 

Finally,  on  this  point,  the  decisions  in  this 
state  are  to  the  same  effect.  Lux  v.  Haggin 
we  have  already  mentioned.  The  recent  case 
of  Thayer  v.  Ciillfomia  Development  Co.,  164 
Cal.  125, 128  Pac.  21,  states  the  rule  to  be  that 
the  right  obtained  by  an  appropriation  under 
the  Code  Is  a  private  right;  that  the  waters 
appropriated  are  not  thereby  appropriated  to 
public  use;  and  that  they  remain  private 
property  nntll  the  appropriator  dedicates 
them  to  public  use,  which  he  may  do  or  not 
at  his  own  pleasure.  The  other  cases  hold- 
ing this  doctrine  directly  or  In  effect  are 
cited  In  that  case. 

The  result  of  these  conclusions  Is  that  the 
Southern  California  Mountain  Water  Compa- 
ny did  not  dedicate  the  appropriated  waters 
to  public  use  by  posting  these  notices;  that 
whatever  dedication  it  may  have  made  of 
the  waters  to  public  use  was  made  in  some 
other  manner;  and  that  the  territory  to 
which  that  water  is  dedicated  is  not  necessa- 
rily the  same  as  the  places  of  intended  use 
named  In  the  notices.  That  territory  being 
far  In  excess  of  that  which  the  water  could 
supply,  the  dedication  would  be  manifested 
by  the  act  of  carr.vlng  the  water  to  some 
place  and  there  selling  It  to  those  who  ap- 
ply, or  by  agreeing  to  supply  some  specified 
district  with  the  water.  The  company  has 
not  supplied,  or  agreed  to  supply,  the  plain- 
tiffs with  water  for  irrigation.  The  water 
It  has,  according  to  the  findings  of  the  Com- 
mission, is  necessary  to  supply  the  Inhab- 
itants of  the  city  of  San  Diego. 

[I]  It  follows  that  the  plaintiffs  have  no 
right  to  receive  additional  water  from  this 
supply  for  purposes  of  irrigation  upon  their 
lands,  and  that  the  order  dismissing  the 
proceeding  is  not  injurious  to  them. 

The  order  of  dismissal  is  affirmed. 

We  concur:  HENSHAW,  J.;  LORIGAN, 
J.;    MB3LVIN,  J.;    ANGELLOTTI,  J. 

On  Rehearing. 

PER  CURIAM.  [7]  In  a  petlOon  for  re- 
hearing the  plaintiffs  quote  the  opening 
clause  of  the  amendment  of  April  8,  1911  (St. 
1911,  p.  821),  to  section  1410  of  the  CivU  Code. 
The  section  formerly  read  as  follows:  "The 
right  to  the  use  of  running  water  flowing 
In  a  river  or  stream,  or  down  a  canyon  or 
ravine,  may  be  acquired  by  appropriation."  T 
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By  the  amendment  this  T^as  prefaced  by  the 
following  declaration:  "All  water  or  the  use 
of  water  within  the  state  of  California  is  the 
property  of  the  people  of  the  state  of  Cal- 
ifornia." This,  it  la  claimed,  is  contrary  to 
the  doctrine  declared  and  followed  in  the 
opinion  of  this  court  herein.  This  section 
was  not  cited  in  the  briefs  upon  which  the 
case  was  submitted.  We  refer  to  it  now  sole- 
ly in  order  to  show  that  it  has  no  application 
to  the  case.  AU  the  water  rights  which  were 
in  dispute  in  the  case  arose  and  were  ac- 
quired by  and  under  appropriations  made 
long  before  the  passage  of  the  amendment 
aforesaid.  It  ought  not  to  be  necessary  to 
remind  any  one  that  a  law  of  this  character 
is  not  retroactive,  or  that  it  cannot  operate 
to  divest  rights  already  vested  at  the  time 
it  was  enacted. 

[I]  The  amendment  may  possibly  be  effec- 
tive as  a  dedication  to  general  public  use  of 
any  riparian  rights  which  the  state,  at  the 
time  it  was  enacted,  may  still  have  retained 
by  virtue  of  its  ownership  of  lands  bordering 
on  a  stream,  rights  in  the  stream  which  it 
would  in  such  cases  have  In  common  with 
owners  of  other  abutting  land.  It  could  not 
affect  the  riparian  rights  of  the  other  owners, 
nor  the  rights  of  any  person  or  corporation 
claiming  under  them,  nor  rights  previously 
acquired  from  riparian  owners  by  prescrip- 
tion, nor  rights  acquired  from  the  state  prior 
to  that  time  by  appropriation  under  the 
Code,  in  reliance  upon  the  implied  offer  of 
the  state  to  allow  its  riparian  rights  to  be 
acquired  in  that  manner,  as  indicated  in  the 
opinion. 

The  petition  for  a  rehearing  is  denied. 


ROMERO  V.   SNTDER  et  al.     (L.  A.  3243.) 
(Supreme  Court  of  California.     Feb.  6,  1914.) 

1.  DiSUISSAI.  AND  NONSTJIT  (|  51*)— WANT  OF 
DlI-IQENCE— POWKB    OP    COUBT. 

The  superior  court  possesses  the  power,  as 
a  court  of  general  jurisdiction,  independent  of 
statute,  to  dismiss  an  action  for  failure  to  pros- 
ecute it  with  reasonable  diligence. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  i  103;  Dec.  Dig.  § 
61.*] 

2.  Dismissal  and  Nonstht   (§  45*)— Prosk- 
CT7TI0N— Dismissal    fob    Want    of    Dili- 

OENCE. 

Code  Civ.  Proc.  §  683,  providing  that  the 
court  may  dismiss  any  action  for  want  of  pros- 
ecution, whenever  plaintiff  has  failed  to  bring 
it  to  trial  within  two  years  after  answer  filed, 
and  shall  dismiss  it  after  five  years,  operates 
as  a  legislative  determination  that  a  delay  not 
exceeding  two  years  is  not  unreasonable,  after 
which  the  court  may  dismiss,  and  after  five 
years  a   dismissal  becomes  mandatory. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Dec.  Dig.  S  45.*] 

3.  Dismissal   and    Nonsdit    (§i   46,    60*)— 
Gbounds— Want  of  Dilioence. 

Code  Civ.  Proc.  §  581a,  providing  that  an 
action  must  be  dismissed  if  the  summons  is 
not  issued,  served,  and  a  return  made  within 
three  years  after  its  commencement,  makes  a 


dismissal  mandatory  after  three  years ;  bnt  it 
does  not  deprive  the  court  of  its  discretionary 
power  to  dismiss  before  the  expiration  of  three 
years. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  tt  140-152 ;  Dec  Dig. 
a  45,  60.*] 

4.  Dismissal  and  Nonsuit  (S  60*)— Gbounds 

—Want  of  Pboskcution. 

Under  Code  Civ.  Proc.  f  583,  providing 
that,  whenever  the  plaintiff  has  failed  to  bring 
an  action  to  trial  within  two  years  after  an- 
swer filed,  the  court  may  dismiss  it  for  want 
of  prosecution,  where  a  defendant  served  no- 
tice that  on  a  certain  date  withing  two  years 
after  answer  was  filed  it  would  move  for  dis- 
mis8s!l,  a  dismissal  in  pursuance  thereof  was 
premature,  though  the  motion  was  not  heard 
until  after  two  years,  since  the  situation  exist- 
ing at  the  time  the  motion  was  noticed  con- 
trolled its  determination. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  U  140-162 ;  De&  Dig. 
I  60.*] 

6.  Dismissal  and  Nonsuit  (f  60*)— Want  of 

DlLIOBNCE. 

Code  Civ.  Proc  {  683,  providuig  when  an 
action  may,  and  when  it  must,  be  dismissed  for 
delay  in  bringing  it  to  trial  after  answer  tiled, 
does  not  affect  the  general  discretionary  power 
of  the  superior  court  to  dismiss  for  want  of 
diligence  in  cases  where  an  answer  has  not 
been  filed  by  the  defendant  asking  for  dismissal. 
[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  i§  140-162 ;  Dec  Dig. 
i  60.*] 

6.  Dismissal  and  Nonsuit  (8  60*)— Want  or 
Dilioencx. 

A  demurrer  is  not  equivalent  to  an  answer 
within  Code  Civ.  Proc.  {  583,  providing  that  an 
action  may  be  dismissed  for  delay  in  bringing 
it  to  trial  for  two  years  after  answer  filed,  and 
the  general  discretionary  power  of  the  superior 
court  to  dismiss  for  want  of  diligence  where  no 
answer  is  on  file  is  not  affected  by  a  demurrer. 
[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  {{  140-162;   Dec  Dig. 

7.  Dismissal  and  Nonsuit  (§  60*)— Want  of 

DiLIOENCB. 

There  was  no  abuse  of  the  court's  discre- 
tion in  dismissing  an  action  as  to  two  defend- 
ants who  had  filed  no  answer,  where  there  was 
an  unexplained  and  inexcusable  delay  in  bring- 
ing it  to  trial  for  about  two  years  after  it  was 
started ;  plaintiff  having  changed  her  attorney 
twice  because  of  refusals  to  proceed  with  the 
case. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig.  |S  140-152 ;  Dec  Dig. 
S  60.*J 

8.  Dismissal  and  Nonsuit  (J  60*)— Want  of 
Diligence. 

The  neglect  of  plaintiff's  attorneys  in  pros- 
ecuting the  action  was  imputable  to  her,  af- 
fording sufficient  grounds  for  dismissal. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig.  {|  140-162 ;  Dec  Dig. 
I  60.*] 

In  Bank.  Appeal  from  Superior  Court,  I^os 
AUSeles  County ;   Frank  G.  Finlayson,  Judge. 

Action  by  Nativldad  Romero  against  Fer- 
dinand Snyder,  C.  Leonardt,  and  the  Metro- 
politan Contracting  Company.  From  a  judg- 
ment of  dismissal  for  want  of  diligence  in 
prosecuting  the  action,  plaintiff  appeals.  Af- 
firmed as  to  the  defendants  Snyder  and  Leon- 
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ardt,  and  reversed  as  to  the  defendant  Met- 
ropolitan Ck>utractlug  Company. 

O.  ▲.  Stlce^  of  Los  Angelea,  for  appellant 
Wellborn  &  Wellborn,  Seward  A.  Simons, 
itnd  Lieonard  B.  Slosson,  all  of  Los  Angeles, 
for  respondents. 

SHAW,  J.  The  plalntift  appeals  from  a 
Judgment  dismissing  her  action  because  of 
her  failure  to  prosecute  the  same  with  due 
diligence. 

[1]  It  Is  settled  by  nomerons  decisions  in 
this  state  that  the  superior  court,  without 
the  aid  of  statutory  authority,  has  power  to 
dismiss  an  action  because  of  the  failure  of 
the  plaintiff  to  prosecute  It  with  reasonable 
diligence.  The  doctrine  Is  based  upon  the  the- 
ory that  courts  of  general  jurisdiction  possess 
this  power.  The  most  elaborate  discussion  of 
the  question  is  In  People  v.  Jefferds,  128  OaL 
286,  68  Pac.  704.  That  case  has  been  approved 
on  this  point  in  Witter  v.  Phelps,  163  Cal.  e«55. 
126  Pac.  598;  San  Jose  Land  Co.  v.  AUen,  129 
Cal.  280,  61  Pac.  1083;  Martin  v.  San  Fran- 
cisco, 131  CaL  676,  63  Pac.  913;  Mowiy  v. 
Welsenborn,  137  Cal.  118,  69  Pac.  971;  Fer- 
ris V.  Wood,  144  Cal.  428,  77  Pac.  1087; 
Marks  v.  Keenan,  148  Oal.  161,  82  Pac.  772; 
and  Gray  v.  Tlmes-Mlrror  Co.,  11  Cal.  App. 
160,  104  Pac.  481.  The  same  doctrine  had 
been  declared  in  many  previous  decisions. 
Grlgsby  ▼.  Napa  Co.,  36  Cal.  B85,  95  Am. 
Dec.  213;  Simmons  v.  KeUer,  60  CaL  38; 
CoweU  y.  Stuart,  69  Cal.  525,  11  Pac.  67; 
Kubll  ▼.  Hawkett,  80  Cal.  642,  27  Pac.  67; 
Krelse  v.  Hotallng,  99  Cal.  884,  33  Pac.  1126; 
Hassey  ▼.  Homestead  Ass'n,  102  Gal.  614,  36 
Pac.  945;  Bank  v.  Nason,  115  Cal.  628,  47 
Pac.  695;  McLaughlin  v.  Clausen,  116  Cal. 
489,  48  Pac.  487;  Stanley  v.  Olllen,  119  Cal. 
178,  61  Pac.  183. 

[2]  The  appellant  claims  that  section  583 
of  the  Code  of  Civil  Procedure,  a  new  section 
added  thereto  In  1905,  deprives  the  court  of 
power  to  dismiss  an  action  for  neglect  of  the 
plaintiff  to  prosecute  the  same,  In  cases 
where  an  answer  has  been  tiled,  unless  the 
plaintiff  falls  to  l«1ng  the  action  to  trial 
within  two  years  after  the  flUng  of  the  an- 
swer. Section  583  reads  as  follows:  "The 
court  may  in  its  discretion  dismiss  any  ac- 
tion for  want  of  prosecution  on  motion  of  the 
defendant  and  after  due  notice  to  the  plain- 
tiff, whenever  plaintiff  has  failed  for  two 
years  after  answer  filed  to  bring  such  action 
to  trial.  Any  action  heretofore  or  hereafter 
commenced  shall  be  dismissed  by  the  court 
In  which  the  same  shall  have  been  commenc- 
ed or  to  which  it  may  be  transferred  on  mo- 
tion of  the  defendant,  after  due  notice  to 
plaintiff  or  by  the  court  on  its  own  motion, 
unless  such  action  Is  brought  to  trial  within 
five  years  after  the  defendant  has  filed  his 
answer,  except  where  the  parties  have  stip- 
ulated in  writing  that  the  time  may  be  ex- 
tended." 

The  action  was  begun  by  the  filing  of  a 
complaint  on  August  21,  1909,  against  Ferdi- 


nand Snyder,  C.  Leonardt,  and  the  Metropol- 
itan Contracting  Company,  as  defendants. 
On  September  2,  1900,  the  contracting  com- 
pany filed  a  demurrer  and  answer  to  the 
complaint  Snyder  filed  a  demurrer  to  the 
complaint  on  August  31,  1909,  and  Leonardt 
filed  a  similar  demurrer  on  September  2, 
1909.  These  demurrers  were  continued  from 
time  to  time  until  October  4,  1909,  and  were 
then  stricken  from  the  court's  calendar. 
Nothing  further  was  done  in  the  case  by  the 
plaintiff  or  either  of  the  defendants  until  Au- 
gust 1,  1911.  On  that  date  plaintiff  caused 
another  attorney  to  be  substituted  for  her 
former  attorney  in  the  case.  On  August  7, 
1911,  the  new  attorney  filed  an  amended 
complaint  On  August  14,  1911,  each  defend- 
ant filed  a  demurrer  to  this  amended  com- 
plaint Leonardt  and  the  Contracting  Com- 
pany on  August  15,  1911,  each  served  notice 
tl»t  on  August  21,  1911,  they  would,  respec- 
tively, move  to  dismiss  the  action  for  want  of 
diligent  prosecution.  These  motions  were  con- 
tinued, first  to  August  28th  and  then  to  Oc- 
tober 16th.  In  the  meantime,  on  September 
6th,  Snyder  served  a  similar  notice  to  be 
heard  on  October  16th.  On  October  30tb 
plaintlfl  substituted  another  attorney.  The 
motions  to  dismiss  were  argued-  and  submit- 
ted on  December  4,  1911.  It  will  be  observed 
that  at  the  time  the  proceedings  upon  the 
motions  to  dismiss  were  instituted,  two  years 
had  not  elapsed  from  the  time  the  answer 
and  demurrers  to  the  original  complaint  were 
filed. 

We  think  the  language  of  section  583 
supi>orts  the  theory  of  the  plaintiff  that  in 
cases  where  an  answer  has  been  filed  the 
court  should  not  dismiss  the  action  for  want 
of  prosecution  unless  the  plaintiff  has  de- 
layed for  two  years  thereafter  to  bring  the 
action  on  to  trial.  The  declaration  that  the 
court,  in  its  discretion,  may  dismiss  the 
cause  because  of  such  inaction  for  two 
years,  implies  that  Inaction  of  that  kind  for 
a  shorter  period  will  not  su£9ce.  Much  more 
la  this  apparent  when  we  consider  the  en- 
tire section.  It  declares  that  after  two 
years  of  such  Inactlou,  a  dismissal  is  discre- 
tionary, but  that  when  it  is  continued  for 
five  years  the  action  "shall  be  dismissed." 
This  evinces  an  attempt  to  cover  the  entire 
subject  of  dismissals  for  failure  to  bring  an 
action  to  trial  after  answer  filed,  and  to 
fix:  (1)  A  minimum  period  within  which 
mere  delay  Is  not  to  be  deemed  sufliclent 
cause;  (2)  an  immediately  ensuing  Interval 
of  three  years,  during  which  the  court,  in 
its  discretion,  may  adjudge  It  sufficient;  and 
(3)  a  maximum  period  of  five  years,  upon  the 
expiration  of  which,  the  delay  is  declared  to 
be  sufficient  as  a  matter  of  law  and  the 
dismissal  is  made  mandatory.  We  do  not 
put  this  upon  the  ground  that  it  is  a  restric- 
tion upon  the  power  of  the  court,  but  upon 
the  ground  that  It  is  a  legislative  determina- 
tion of  the  fact  that  a  delay  for  two  years, 
or  less,  in  bringing  the  action  to  trial  after 
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answer.  Is  not  to  be  regarded  as  mureasoii- 
able.  This  we  believe  Is  tbe  true  meaning 
and  effect  of  tbe  section. 

[3]  It  Is  true  that  In  several  of  the  deci- 
sions above  cited,  It  Is  held  that  the  provi- 
sion of  subdivision  7  of  section  581,  now 
separately  sectlonized  as  581a,  to  the  effect 
that  an  action  must  be  dismissed  if  the  sum- 
mons Is  not  issued,  served,  and  a  return 
made  thereon  within  three  years  after  Its 
commencement,  does  not  divest  the  court 
of  discretionary  power  to  dismiss  an  action 
for  failure  to  serve  the  summons  or  to  prose- 
cute the  action  diligently,  althouf^  the  time 
is  less  than  three  years  after  the  action  is 
begun.  Witter  v.  Phelps,  supra;  People  v. 
Jefferds,  supra;  San  Jose,  eta,  Co.  v.  Allen, 
supra ;  Marks  v.  Eeenan,  supra;  Stanley  v. 
Glllen,  supra;  KreUs  v.  Hotallng,  supra. 
These  decisions  declare  that  the  provision  In 
question  merely  fixes  a  limit  beyond  which 
the  court's  discretion  ceases  and  a  dismissal 
becomes  mandatory  upon  motion  of  the  op- 
posite party,  and  further  that  it  gives  the 
court  the  additional  power  to  dismiss  an  ac- 
tion In  such  a  case  of  its  own  motion.  No 
minimum  time  is  specified  In  that  section, 
or  anything  to  indicate  that  a  period  of  delay 
less  than  that  which  makes  a  dismissal  man- 
datory would  be  sufficient,  if  the  court,  in  its 
sound  discretion,  thinks  otherwise.  There 
is  no  apparent  purpose  therein  to  regulate 
the  ererdse  of  the  court's  power,  except  t6 
make  it  imperative  that  in  the  specified  con- 
tingency the  action  shall  be  dismissed.  Short 
of  the  mandatory  period,  the  court's  power 
to  dismiss  was  left  unaffected.  Those  de- 
cisions are  Inapplicable  to  the  language  of 
section  583. 

[4]  The  situation  existing  at  the  time  the 
motion'  was  noticed  is  that  which  controls 
its  determination.  The  result  Is  that  the  dis- 
missal of  the  action  as  to  the  Metropolitan 
Contracting  Company  was  premature,  since 
at  that  time  there  had  been  no  delay  of  two 
years  after  the  answer  of  that  defendant  was 
filed.  It  is  proper  to  say  that  in  the  court 
below  the  foct  that  this  answer  had  been 
filed  was  apparently  not  brought  to  the  no- 
tice of  the  court,  and  the  case  was  decided 
upon  the  theory  that  there  had  been  no  an- 
swer filed  by  either  defendant 

[I,  •]  The  other  defendants  had  not  filed 
an  answer.  Section  683  applies  only  to  the 
particular  Instance  of  delay  in  bringing  the 
case  to  trial  after  answer  filed.  The  court, 
as  we  have  seen,  has  general  discretionary 
power,  without  the  aid  of  legislation,  to  dis- 


miss an  action  for  want  of  prosecution.  This 
power  remains  In  full  force,  affected  only  by 
the  implied  legislative  determination  of  sec- 
tion 583  that  two  years'  delay  is  not  unrea- 
sonable in  cases  where  an  answer  has  been 
filed.  Where  an  answer  has  not  been  filed, 
the  court's  power  remains,  as  it  was  before, 
limited  only  by  a  sound  discretion.  There  is 
no  force  in  the  argument  of  plaintiff  that  for 
the  purposes  of  this  section  a  demurrer  is 
deemed  to  have  the  same  effect  as  an  answer. 
We  must  suppose  that  the  Legislature  meant 
exactly  what  the  words  express.  The  re- 
maining question  for  consideration,  there- 
fore, is  whether  or  not  the  court  abused  its 
discretion  in'  making  the  order  dismissing 
the  case  as  to  the  defendants  Snyder  and 
Leonard  t. 

[7,  S]  We  do  not  think  it  can  be  said  that 
there  was  an  abuse  of  discretion.  As  above 
shown,  there  was  an  unnecessary,  or,  at  all 
events,  an  entirely  unexplained  and  inex- 
cusable, delay  for  nearly  two  years  in  pros- 
ecuting the  action,  at  the  time  the  motions 
to  dismiss  were  noticed.  Three  different 
attorneys  were  consecutively  engaged  by  the 
plaintiff  to  conduct  her  case.  It  also  appears 
that  another  attorney  was  at  one  time  con- 
sulted by  her,  and,  after  investigation,  re- 
fused to  take  charge  of  the  case;  that  the 
cause  of  substitution,  in  each  instance,  was 
the  refusal  of  the  attorney  to  go  on  with  the 
case;  and  that  there  was  an  apparent  dis- 
like or  distrust  of  the  case,  or  of  the  plain- 
tiff, on  their  part  It  is  true  that  she  spoke 
no  language  except  Spanish,  and  that  with 
the  attorneys  first  engaged  her  consultations 
were  through  an  interpreter.  But  the  other 
attorney  who  was  consulted,  and  who  re- 
fused to  take  the  case,  and  the  attorney  who 
filed  the  amended  complaint  on  August  11th, 
were  able  to  speak  Spanish.  It  is  not  shown 
that  she  had  any  difficulty  in  making  any  of 
her  attorneys  understand  her  case.  The 
court  may  have  well  believed  that  the  delay 
was  without  reasonable  excuse.  The  neglect 
of  her  attorneys,  if  the  delay  was  due  to 
them,  1b  Imputable  to  her  as  her  own  neglect 
Smith  V.  Tunstead,  56  Cal.  ITO;  Klcol  v. 
San  Francisco,  130  Cal.  288,  62  Pac.  513. 

The  judgment  Is  afllrmed  as  to  the  defend- 
ants Snyder  and  Leonardt  and  reversed  as 
to  the  defendant  Metropolitan  Contracting 
Company. 

We  concur:  SLOSS,  J.;  LOEIGAN.  3.; 
MELVIN,  J.;  HBNSHAW,  J.;  ANGHIXOT- 
TI,  J. 
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BROWN  et  al.  y.  PACIFIC  ELECTRIC  RT. 

CO.    (L.  A  30B4.) 
(Supreme  Court  of  California.    Feb.  4,  1914.) 

StBEET  RaILBOADS  (I  114*}— INJUBIXS  TO  Peb- 
80N    ON    Track— EVIDBNCB  —  COHTBIBUTOBT 

Neolioence. 

Evidence,  in  an  action  for  the  death  of 
plaintiff's  father  b?  being  struck  by  defendant's 
interurban  car,  held  to  sustain  a  finding  that 
decedent  was  guilty  of  contributory  negligence 
as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S|  239-250;  Dec  Dig.  | 
114.*] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County ;   George  B.  Church,  Judge. 

Action  by  Kate  Brown  and  another  against 
the  Pacific  Electric  Railway  Company.  From 
a  judgment  of  nonsuit  and  an  order  denying 
plaintifFa'  motion  for  a  new  trial,  plaintiffs 
appeaL    Affirmed. 

Charles  Lantz,  W.  J.  Wood,  and  Sperry 
Baker,  all  of  Los  Angeles,  for  appellants.  J. 
W.  MciUnley  and  R.  C.  Gortner,  both  of  Los 
Angeles  (W.  R.  Millar,  of  Los  Angeles,  of 
counsel),  for  respondent 

MELYIN,  J.  Plaintiffs,  who  were  the  wife 
and  daughter  of  John  W.  Brown,  sued  to  re- 
cover damages  for  his  death  which  was  caus- 
ed by  one  of  defendant's  electric  cars  operat- 
ed over  a  line  of  railway  extending  from  Los 
Angeles  to  Long  Beach.  After  the  introduc- 
tion of  all  the  evidence  on  behalf  of  plain- 
tiffs, the  defendant  moved  for  a  nonsuit 
The  motion  was  granted,  and  Judgment  was 
entered  accordingly.  From  this  Judgment 
and  from  an  order  denying  their  motion  for 
a  new  trial,  plaintiffs  appeal. 

John  W.  Brown  was  killed  by  a  car  of  the 
defendant  corporation  at  the  crossing  of  the 
latter's  tracks  with  Vernon  avenue  in  the  dty 
of  Los  Angeles.  At  that  place  four  tracks 
are  used  by  the  defendant  Upon  the  two 
Inside  tracks  are  operated  the  through  cars 
that  passed  between  Los  Angeles  and  Long 
Beach.  The  local  cars  are  run  upon  the  out- 
side tracks.  Mr.  Brown,  who  resided  east  of 
the  intersection  of  defendant's  tracks  with 
Vernon  avenue,  was  returning  to  his  home 
from  Los  Angeles.  He  had  traveled  upon  a 
south-bound  local  car  and  had  alighted  at 
Vernon  avenue  at  a  point  west  of  defend- 
ant's tracks.  Another  passenger,  Mr.  Adel- 
bert  Campbell,  got  off  the  local  train  at  ap- 
proximately the  same  place.  Both  passen- 
gers resided  east  of  the  tracks  and  would 
necessarily  cross  said  tracks  in  going  to  their 
homes.  After  the  local  car  which  had  car- 
ried them  to  that  point  had  proceeded  on 
its  way,  Mr.  Brown  started  to  cross  the 
tracks.  The  night  was  partly  cloudy  but 
there  was  no  fog  and  no  moon.  It  was  stip- 
ulated at  the  trial  that  the  tracks  north  of 
Vernon  avenue  were  straight  for  at  least  a 
mile.  The  said  tracks  are  six  or  seven  feet 
apart.    At  the  moment  Mr.  Brown  started  to 


cross  the  tracks,  a  south-bound  through  car 
with  a  bright  headlight  was  seen  by  Mr. 
Campbell  approaching  at  a  rapid  rate  on 
the  track  Just  east  of  the  one  on  which  the 
car  that  had  brought  him  from  down  town 
had  passed;  that  is,  on  the  second  track  that 
be  would  traverse  in  going  towards  his  home. 
The  story  of  what  followed  may  best  be  told 
in  the  language  of  the  witnesses. 

Witness  Campbell  testified  on  direct  exam- 
ination in  part  as  follows :  "I  saw  Mr.  Brown 
when  he  started  to  cross  the  track.  I  also 
saw  the  car  coming  from  the  north  about 
that  time.  The  Long  Beach  car  coming  from 
the  north  appeared  to  me  to  be  at  about  the 
crossing  known  as  Forty-Second  street,  at 
that  time.  At  that  time  they  had  that  cross- 
ing numbered  Forty-Second  street  It  Is  now 
numbered  Fortieth  street  I  have  measured 
the  distance  from  Fortieth  street  down  to 
Vernon  avenue.  It  was  about  seven  or  eight 
poles;  they  are  100  feet  apart  I  measured 
it  with  a  tape  line.  I  don't  remember  the 
number  of  feet;  but  796  feet  sounds  like  the 
right  number.  The  headlight  on  that  Long 
Beach  car  was  shining  brightly.  It  threw  a 
light  on  Brown  and  myself.  •  •  •  While 
we  were  standing  there,  Mr.  Brown  started 
to  cross  the  track.  He  got  over  on  the  second 
track,  about  the  middle  of  the  second  track, 
the  through  track ;  then  he  faced  the  car  go- 
ing south  (that  Is,  be  faced  up  toward  the 
ear);  then  be  turned  around,  and  started 
back  towards  me  a  few  feet ;  and  then  be  ap- 
peared to  turn  around  and  right  down  the 
track  In  the  path  of  the  car.  •  •  ♦  Q. 
Well,  did  you  notice  his  appearance  there? 
A.  His  appearance  was  apparently  normal. 
I  did  not  notice  anything  wrong  with  him." 
Upon  cross-examination  he  said,  among  other 
things:  "When  the  Watts  car  had  proceed- 
ed, we  saw  the  south-bound  Long  Beach  car 
coming  on  track  No.  2.  It  was  about  800  feet 
away  when  I  first  noticed  It  Just  after 
the  Watts  car  had  gone,  Mr.  Brown  started 
to  cross  Vernon  avenue.  Mr.  Brown  walked 
out  until  he  got  somewhere  in  the  vld^lty 
of  the  through  track  No.  2,  and  at  that  time 
looked  toward  the  approaching  car.  He  Just 
looked  at  the  car  for  about  an  Instant,  and 
then  turned  back  toward  me.  Mr.  Brown  had 
gone  on  an  angle  toward  the  middle  of  the 
street  first  going  toward  the  track,  and, 
when  he  turned  and  came  toward  me,  I  do 
not  know  Just  how  far  be  got  as  I  was 
watching  the  car.  Then  Mr.  Brown  turned 
back  onto  the  track  again.  I  think  he  made 
a  sort  of  circle  and  came,  something  like  the 
dotted  line  on  the  sketch,  toward  the  track 
again  (No.  2),  and  his  back  was  partly  to- 
ward the  approaching  car;  he  hurrying  up  a 
little  bit  Mr.  Brown  was  hit  by  the  car 
when  he  got  back  on  the  track,  but  on  a  line 
with  where  I  was  standing.  At  that  time  be 
was  hurrying.  I  do  not  know  whether  I 
shouted  to  him  or  not  as  I  was  excited.  I 
did  not  see  any  other  car  except  the  car 
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mat  killed  Mr.  Brown  and  the  Watts  car 
that  we  bad  alighted  from.  I  live  on  the 
east  side  of  the  track  myself,  but  I  did  not 
try  to  cross.  Mr.  Brown's  conrse  Is  about  as 
shown  by  the  dotted  line  on  the  sketch,  from 
the  time  he  left  me  until  be  was  struck." 

The  dotted  line  on  the  sketch  Indicates  that 
Mr.  Brown  moved  first  In  a  direction  some- 
what north  of  east  This  would  naturally 
turn  bis  face  partly  towards  the  oncoming 
car,  which  was  south-bound  on  the  second 
track.  In  this  direction  he  moved  until  he 
reached  the  westerly  side  of  the  track,  then, 
according  to  the  dotted  line,  he  turned  and 
walked  in  a  southwesterly  direction  a  few 
feet  to  a  point  three  or  four  feet  to  the  west 
of  the  track.  While  moving  that  short  dis- 
tance his  back  would  be  partly  turned  toward 
the  approaching  car.  Then  his  course  changed 
to  a  southeasterly  one,  and  for  the  first  time 
he  stepped  upon  the  track  where  be  was  struck 
by  the  car.  In  the  last  movement  he  made 
before  walking  upon  the  track  his  back  was 
partly  turned  toward  the  north  from  which 
direction  all  cars  upon  that  track  would  run. 

Andrew  Johnson,  the  motorman  of  the  car 
that  killed  Mr.  Brown,  testified :  "I  saw  the 
two  men  standing  together  along  the  right- 
hand  side  of  the  track,  the  west  side  of  the 
track;  then  I  saw  Brown  start  across  the 
track.  He  was  running  slowly.  He  was  going 
in  a  way  to  indicate  that  be  was  dodging, 
trying  to  dodge;  not  parallel  with  the  track 
and  not  straight  across,  just  trying  to  dodge, 
kind  of  sideways,  and  turning  down  somewhat 
In  the  tiong  Beach  direction.  When  we  go 
along  I  very  often  see  people  standing  along 
the  track.  I  saw  Mr.  Brown  standing  there; 
but,  whether  he  made  that  movement  or  not,  I 
mi^t  have  seen  him  make  the  movement  and 
I  can't  recall  It,  but  I  saw  him.  When  I 
saw  the  two  standing  there,  and,  as  we  went 
near,  I  gave  two  quick  blasts  of  my  whistle, 
sort  of  called  their  attention  to  the  fact  that 
a  train  was  coming.  It  is  a  habit  I  have,  and 
do  It  all  the  time.  And  when  I  was  still 
bearing  down  on  the  crossing,  when  I  was 
within  about  a  car  length  of  tbe  crossing, 
I  saw  him  again,  very  plainly,  because  he 
started  to  run  across  the  track.  We  were 
about  a  car  length  from  the  crossing  at  the 
time  he  started  to  run.  I  was  the  motorman 
on  the  car  going  towards  Long  Beach,  going 
south,  the  motorman  on  the  car  that  struck 
Mr.  Brown.  I  only  saw  him  plainly  when 
he  started  to  make  bis  second  run  across.  I 
didn't  see  him  make  bis  first  move.  I  didn't 
notice  it  They  were  In  plain  sight  all  the 
time.  •  ♦  •  When  the  car  was  within 
about  a  car  or  car  length,  or  probably  a  car 
length  and  a  half,  from  the  Vernon  avenue 
crossing,  Mr.  Brown  ran  towards  the  track. 
He  was  running  toward  the  track  the  car 
was  coming  on,  not  straight  towards  it,  but 
kind  of  like  dodging;  and  although  the  head- 
light was  very  strong  at  that  distance,  and 
the  whistle  was  blown,  he  didn't  even  turn 


his  face  towards  the  car.  He  kept  looking  in 
the  direction  be  was  going,  or  running  rath- 
er, and  he  only  got  far  enough  to  get  the 
near  comer  of  the  car.  He  barely  managed 
to  get  to  the  near  comer  of  the  fender." 

Mr.  Campbell  estimated  tbe  speed  of  tbe 
approaching  car  at  35  miles  an  hoar,  and 
there  seems  to  be  no  doubt  that  it  was  going 
at  a  rate  of  speed  far  in  excess  of  eight  miles 
an  hour,  the  maximum  rate  permitted  by 
ordinance  at  that  crossing.  It  was  shown  by 
the  testimony  of  the  witnesses  for  plaintiff, 
however,  that  the  car  was  moving  at  the  usu- 
al rate  of  speed  maintained  by  through  cars 
I)assing  that  crossing.  It  was  also  proven 
that  Mr.  Brown  had  lived  for  two  or  three 
months  in  that  neighborhood,  and,  as  Mr. 
Page,  manager  of  the  store  in  which  he  was 
employed,  said:  ''Mr.  Brown  was  accustomed 
to  come  up  to  town  every  day  on  the  cars. 
I  don't  know  how  he  got  to  town.  He  got  up 
every  day."  While  there  was  no  direct  evi- 
dence that  be  used  this  particular  car  line  in 
going  from  and  returning  to  his  home,  it  is 
highly  probable,  from  its  convenient  situa- 
tion, that  he  did  so. 

Appellants  contend  that,  the  question  of 
contributory  negligence  being  one  for  the  Ju- 
ry unless  tbe  evidence  shows  without  con- 
tradiction that  tbe  accident  was  due  solely 
to  tbe  negligence  of  the  person  who  was  kill- 
ed, the  court  erred  in  granting  the  nonsuit, 
because,  added  to  tbe  t&ct  that  defendant's 
car  was  running  at  an  unlawful  rate  of 
speed,  there  was  evidence  that  Mr.  Brown 
was  in  the  sight  of  the  motorman  long  before 
be  tried  to  cross  the  track,  and  that  tbe  Jury 
should  have  been  permitted  to  pass  upon  the 
question  of  "last  clear  chance."  In  this  be- 
half counsel  cite  such  cases  as  Schneider  v. 
Market  St.  Ry.  Co.,  134  Gal.  485,  66  Pac. 
734;  Bresee  v.  Los  Angeles  Traction  Co., 
149  Cal.  137,  86  Pac.  162,  6  L.  R.  A.  (N.  S.) 
1059;  Hoff  T.  Los  Angeles  Pac.  Co.,  158  Cal. 
601,  112  Pac.  58 ;  Lawyer  v.  Los  Angeles  Pac. 
Co.,  161  Cal.  54,  118  Pac.  237.  But  we  think 
that  these  and  many  others  cited  present 
widely  different  facts  from  those  disclosed 
by  the  evidence  in  the  case  at  bar.  All  of 
those  cases  dealt  with  conditions  involving 
tbe  exercise  of  judgment  in  going  upon  the 
tracks  in  advance  of  approaching  cars  or 
trains,  and  it  was  held  in  each  case  that  the 
jury  should  be  allowed  to  determine  whether 
or  not  tbe  mistaken  idea  of  tbe  p^son  In- 
jured or  killed  that  he  could  reach  a  place  of 
safety  by  acting  as  he  did  amounted  to  neg- 
ligence so  contributing  to  bis  injury  or  deatb 
as  to  preclude  the  recovery  of  damages  from 
the  railway  company.  Here^  however,  Mr. 
Brown  after  approaching  the  track  and  see- 
ing the  oncoming  car  with  its  brilliant  head- 
light, and  after  turning  back  to  a  place  of 
safety,  and  hearing  the  warning  whistle, 
suddenly,  without  looking,  without  taking 
any  of  the  commonest  precautions,  rushed  in 
front  of  the  car.  The  mere  fact  that  the 
speed  of  the  car  was  in  excess  of  that  al- 
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lowed  by  the  ordinance  did  not  raise  an  In- 
superable barrier  to  the  court's  action  In 
granting  the  nonsuit.  Plaintiffs  themselves 
proved  the  long-continued  practice  of  mnnlng 
the  "through"  cars  at  that  rate  of  speed. 
Mr.  Brown,  a  resident  of  that  nelghorhood, 
must  have  known  of  the  practice.  The  high 
speed  of  the  car  was  apparent  to  any  observ- 
er, and  this,  taken  In  connection  with  the 
knowledge  possessed  by  Mr.  Brown  of  the 
speed  usually  maintained  at  that  place,  was 
sufficient  to  put  him  on  his  guard.  There 
was  no  statement  from  any  witness  that  the 
motorman  applied  the  brakes,  but  the  Infer- 
ence to  be  drawn  from  the  facts  that  the  car 
was  stopped  at  a  distance  of  about  200  feet 
below  the  crossing,  and  that  It  was  traveling 
at  the  rate  of  about  35  miles  an  hour  when 
Mr.  Brown  started  to  run  across  the  trade, 
Is  most  powerfully  In  favor  of  a  conclusion 
that  there  must  have  been  prompt  action  on 
the  part  of  the  motorman. 

While  It  Is  true  that  ordinarily  the  ques- 
tion of  contributory  negligence  must  be  left 
to  the  Jury,  we  think  that  this  Is  one  of  the 
cases  where  "the  standard  of  conduct  requir- 
ed of  persons  under  given  drcnmstances  Is 
BO  obvious  as  to  be  applicable  to  all  persons 
under  such  circumstances."  Hamlin  v.  Pa- 
dflc  Electric  Co.,  150  Cal.  779,  88  Pac.  U09. 
If  Mr.  Brown  had  taken  the  commonest  pre- 
cautions, the  accident  would  not  have  oc- 
curred, and  we  cannot  say  that  the  court 
erred  In  granting  the  nonsuit  and  In  entering 
Judgment  for  the  defendant. 

The  Judgment  and  order  are  affirmed. 

We  concur:  HENSHAW,  J.;  LORIGAN, 
J,;  SHAW,  J.;  ANGELLOTTI,  J.;  SLOSS,  J. 


FEHRINGEB  v.  T.  H.  MARTIN  DRUG  CO. 
(Supreme  Court  of  Colorado.     Feb.  2,   1914.) 

1.  jTTDOUBin'  (i  685*)— JlTDaHENTB  Operativk 

AS  Bab. 

To  coostitute  an  estoppel  by  a  judgment 
pleaded  as  a  bar  to  a  secund  action,  it  must 
appear,  either  npon  the  face  of  the  pleadings, 
or  by  eztriosic  evidence,  that  the  precise  ques- 
tion in  tbe  second  action  was  raised  and  deter- 
mined in  the  first 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §J  1062-1064,  1067,  1073.  1084, 
1085,  1092-1095,  1132;    Dec  Dig.  $  585.»] 

2.  Pleamno  (J  845*)— Judgment  on  Puiad- 

INO. 

Where  defendant,  in  its  answer,  pleaded 
a  former  action  as  a  bar,  setting  out  the  judg- 
ment of  the  former  action,  but  plaintiff,  by  bis 
replication,  joined  issue,  and  it  could  not  be 
seen  from  the  pleadings  that  the  precise  issue 
was  determined  in  the  former  action,  it  thus 
raised  a  question  of  fact,  and  it  was  error  to 
give  judgment  for  defendant  on  tbe  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Big.  H  1055-1059 ;  Dec.  Di(r.  {  345. •] 

3.  Affeai.  and  Error  (8  925*)— Record— Re- 
view. 

Where  tbe  record  on  appeal  only  recited 
that  the  cause  was  heard  on  defendaM  s  motion 


foe  judgment  on  the  pleadings,  it  oould  not  be 
said  that  the  court  considered  evidence  on  a 
former  trial,  though  there  was  a  stipulation  of 
the  parties  in  the  record  to  the  effect  that  ei- 
ther could  read,  on  the  hearing  of  the  motion, 
from  the  record  on  the  former  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3729-3734;  Dec  Dig.  $ 
925.*] 

Error  to  District  Court,  M  Paso  County: 
J.  W.  Sheafor,  Judge. 

Action  by  Adolph  Fehrlnger,  administra- 
tor, against  tbe  F.  H.  Martin  Drug  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiff brings  error.     Reversed. 

See,  also.  22  Colo.  App.  634,  126  Pac.  1181. 

Plaintiff  in  error  brought  an  action  to  re- 
cover the  sum  of  $4,100,  alleged  to  be  tbe 
balance  due  for  the  purchase  price  of  a 
drug  store  sold  by  his  Intestate  to  the  de- 
fendant The  defendant  answered,  denying 
that  It  bought  tbe  store  from  Fehrlnger,  and 
denied  that  It  was  Indebted  to  plaintiff  in 
any  sum  whatever ;  and,  for  further  answer. 
It  alleged  that  It  bought  from  F.  H.  Martin, 
who  had  bought  from  Fehrlnger,  for  the 
sum  of  $5,000;  that  after  it  purchased  from 
Martin  be  commenced  an  action  against 
plaintiff  In  error  In  his  representative  ca- 
pacity, and  as  sole  heir  at  law  of  Otto  G. 
Fehrlnger,  deceased,  the  object  of  which  was 
to  obtain  a  decree  adjudging  that  a  note  for 
$2,000,  executed  by  him,  had  been  paid,  and 
that  a  lien  on  real  estate  given  to  secure  it 
be  released,  and  that  another  note  in  tbe 
sum  of  $3,000,  also  executed  by  him,  be  de- 
creed paid,  except  the  sum  of  $570.75,  the 
balance  due  thereon.  It  was  further  alleg- 
ed that  plaintiff  In  error  filed  an  answer  In 
that  action  by  way  of  defense  and  counter- 
claim. In  which  he,  alleged  that  Martin  bad 
been  Indebted  to  the  Fehrlnger  estate  in  tbe 
sum  of  $10,640,  upon  which  there  was  a  bal- 
ance due  of  $4,100,  for  which  Judgment,  with 
Interest,  was  prayed;  that  to  this  answer 
Martin  replied,  denying  that  he  was  ever 
Indebted  to  Fehrlnger,  except  upon  the  notes 
above  mentioned;  that  upon  the  trial  of  that 
action  It  became  and  was,  among  other  Is- 
sues tried,  a  material  issue  as  to  what  was 
the  purchase  price  of  the  drug  store  mention- 
ed in  the  complaint,  and  to  whom  it  was 
sold;  that  evidence  was  offered  to  support 
tbe  contention  then  made  by  Martin  that  the 
store  was  sold  to  him  by  Fehrlnger  for  tbe 
sum  of  $5,000,  and  on  behalf  of  plaintiff  in 
error  that  the  purchase  price  of  the  store 
was  $10,000;  that  the  drug  store  Involved  In 
that  case  was  the  identical  one  mentioned 
and  referred  to  In  the  complaint;  that  the 
court  found  that  Martin  was  indebted  to 
tbe  estate  in  tbe  sum  of  $570.75,  and  Judg- 
ment was  rendered  accordingly;  and  that 
this  Judgment  is  in  full  force  and  effect,  and 
has  not  been  modified  or  reversed.  To  this 
answer  plaintiff  replied  in  substance  where- 
in he  admitted  the  action  set  out  In  the  an- 
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8wer  was  brou^t  upon  the  notes  therdn 
mentioned,  for  the  purpose,  among  other 
things,  of  ascertaining  the  amount  due  there- 
on. He  then  sets  out  the  answer  in  the  for- 
mer case,  from  which  it  appears  it  was  al- 
lied that  the  sum  of  $1,000,  and  no  more, 
had  been  paid  by  Martin  on  these  notes; 
that  Martin  had  become  indebted  to  Fehr- 
Inger  in  the  sum  of  $10,640;  that,  as  evi- 
dence of  part  of  this  Indebtedness,  Martin 
had  executed  and  delivered  to  Fehrlnger  the 
notes  mentioned ;  and  that  payments,  which 
it  was  alleged  by  Martin  should  be  credited 
on  the  notes,  bad  In  fact  been  paid  to  liqui- 
date that  part  of  the  indebtedness  to  F^r- 
Inger,  over  and  above  the  notes  mentioned, 
except  the  sum  of  $1,000 — leaving  as  claimed 
due  upon  the  notes  involved  the  sum  of  $4,- 
100.  Plaintiff  further  pleaded  the  Judgment 
rendered  in  the  action,  from  which  it  ap- 
pears the  court  found  that  the  $2,000  note 
had  been  paid,  that  the  $3,000  note  had  also 
been  paid,  exTcept  the  sum  of  $570.75;  and 
entered  Judgment  declaring  the  first  note 
fully  satisfied,  and  that  the  defendant,  as 
administrator,  recover  from  the  plaintiff  the 
sum  of  $570.75,  as  the  balance  due  on  the 
second  note.  He  also  denied  that  the  issues 
in  the  case  at  bar  or  the  cause  of  action 
therein  were  litigated  or  determined  in  the 
action  pleaded  as  a  bar.  The  defendant  fil- 
ed a  motion  for  Judgment  on  the  pleadings. 
It  appears  from  the  record  counsel  stipulat- 
ed that,  In  considering  this  motion,  either 
party  might  read,  subject  to  all  objections 
of  the  other  party  for  irrelevancy  or  incom- 
petency, any  part  or  portion  of  the  record  In 
the  case  in  which  the  Judgment  pleaded  as 
a  bar  to  the  action  was  rendered.  The  rec- 
ord recites  in  substance  that  the  cause  was 
heard  on  defendant's  m6tlon  for  Judgment 
on  the  pleadings,  that  the  motion  was  grant- 
ed, and  that  Judgment  was  rendered  In  favor 
of  the  defendant 

William  C.  Robinson,  of  Colorado  Springs, 
and  Charles  S.  Thomas,  of  Denver,  for  plain- 
tiff in  error.  Orr  ft  Cunningham  and  H.  M. 
Mason,  all  of  Colorado  Springs,  for  defend- 
ant in  error. 

GABBERT,  J.  (after  stating  the  facts  as 
above).  [1,2]  In  order  to  constitute  an  estop- 
pel by  judgment  pleaded  as  a  bar  to  a  sec- 
ond action,  it  must  appear  that  the  same 
identical  question  was  in  Issue  in  the  for- 
mer action  betwem  the  same  parties,  or  their 


privies,  and  determined  by  the  Judgment 
therein.  Hickey  v.  Anheuser-Busch  Brewing 
AssocUtion,  36  Colo.  3S6,  85  Pac.  838;  Wa- 
ter Supply  ft  S.  Co.  v.  Larimer  &  W.  B.  Co., 
25  Colo.  87,  63  Pac.  386;  City  of  Denver  v. 
Lobenstein,  3  Colo.  216;  Williams  v.  Hacker, 
16  Colo.  113,  26  Pac.  143.  The  Judgment  so 
pleaded,  however,  will  not  operate  as  an  es- 
toppel, unless  it  appears  either  upon  the 
face  of  the  pleadings  or  by  extrinsic  evidence 
that  the  precise  question  in  the  second  ac- 
tion was  raised  and  determined  in  the  first. 
Russell  V.  Place,  94  U.  S.  606,  24  L.  Ed.  214. 
It  will  be  observed  from  the  pleadings  of 
the  parties  that  In  the  action  pleaded  as 
a  bar  there  is  nothing  In  either  the  plead- 
ings or  Judgment  to  indicate  that  plaintiff's 
cause  of  action  was  litigated  and  determin- 
ed therein.  The  defendant  pleaded  that  It 
was;  but  plaintiff,  by  his  replication,  rais- 
ed an  issue  on  this  question.  With  an  issue 
on  the  question  of  the  identity  of  the  causes 
of  action  made  by  the  pleadings,  upon  which 
the  motion  for  Judgment  was  based.  It  did 
not  appear  that  the  cause  of  action  was  the 
same  in  both  cases.  Moorhead  v.  Erie  M.  & 
M.  Co.,  43  Colo.  408,  96  Pac.  263.  This  was 
an  issue  of  fact,  which  could  only  be  deter- 
mined from  evidence.  A  motion  for  Judg- 
ment on  the  pleadings  cannot  prevail,  unless 
from  the  facts  thereby  established  a  Judg- 
ment on  the  merits  can  be  pronounced.  Hills 
V.  Hart,  24  Colo.  605,  52  Pac.  680,  66  Am.  St 
Rep.  '241. 

[3]  Counsel  for  defendant  contoid  that  be- 
cause of  the  stipulation  the  court,  in  deter- 
mining the  motion,  considered  the  testimony 
and  instructions  in  the  former  case.  The 
record  will  not  bear  this  construction.  It 
recites  In  substance  that  the  cause  was  heard 
on  defendant's  motion  for  Judgment  on  the 
pleadings — nothing  else  is  mentioned  or  re- 
ferred to  in  the  record  of  the  proceedings 
or  Judgment 

Had  the  cause  been  disposed  of  by  deter- 
mining the  facts  in  Issue  from  testimony  in- 
troduced, the  record  would  have  so  recited. 
As  it  does  not,  we  must  assume  that  the  con- 
sideration of  the  motion  was  limited  to  the 
pleadings  upon  which  It  was  based. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  overrule  the  motion. 

Judgment  reversed. 

MUSSER,  O.  J.,  and  SCOTT,  J.,  concur. 
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FEHRINGEE    t.    MARTIN. 
(Sapreme  Coart  of  Colorado.     Feb.  2,  1914.) 

PI.KADINQ  ($   346*)— FOBUKB  AonroiOATION— 

JuDOMBitT  ON  Pi^AOinas. 

Where  defendant  pleaded  a  Judgment  in  a 
former  action  aa  a  bar,  and  plaintiff,  in  his  rep- 
lication, joined  issue,  and  it  could  not  be  seen 
from  the  pleadings  that  the  precise  issue  was 
determined  in  the  former  action,  it  was  error  to 
givo  judgment  for  defendapt  on  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig:  §§  1055-1059 ;    Dec  Dig.  t  345.*] 

Error  to  District  Court,  El  Paso  County; 
J.  W.  Sheafor,  Judge. 

Action  by  Adolph  Fehrlnger,  administrator, 
against  F.  H.  Martin.  From  a  judgment  for 
defendant,  plaintiff  brings  error.  Reversed 
and  remanded. 

William  C.  Robinson,  of  Colorado  Springs, 
and  Charles  S.  Thomas,  of  Denver,  for  plain- 
tiff in  error.  Orr  &  Cunningham  and  H.  M. 
Mason,  all  of  Colorado  Springs,  for  defendant 
in  error. 

GABBERT,  J.  Plaintiff  In  error  brought 
suit  against  defendant  to  recover  the  value 
of  7,468  shares  of  the  capital  stock  of  the 
Martin  Drug  Company  which  he  alleged  be- 
longed to  his  intestate,  and  bad  been  con- 
verted by  defendant  to  bis  own  use.  The 
complaint  contained  other  averments,  which 
It  Is  unnecessary  to  mention,  as  the  grava- 
men of  the  action  was  the  conversion  of 
the  stock.  The  defendant  answered,  denying 
the  allegation  of  conversion,  and,  as  an  af- 
firnaativo  defense,  set  up  the  same  plea  of 
res  judicata  as  pleaded  In  the  preceding  case. 
No.  7415, 138  Pac.  1007.  Plaintiff's  repUcation 
to  this  plea  was  the  same  as  in  that  action. 
Motion  for  judgment  on  the  pleadings  was 
interposed  by  defendant,  and  sustained.  The 
parties  entered  into  the  same  stipulation 
mentioned  in  No.  7415,  and  the  recitations  in 
the  record  are  the  same  as  In  that  action. 
It  Is  therefore  apparent  that  the  plea  of  res 
judicata  was  in  issue  by  the  pleadings,  and 
the  motion  should  not  have  been  sustained, 
for  the  reasons  given  in  No.  7415. 

On  the  authority  of  that  case  the  judgment 
of  the  district  court  is  reversed,  and  the 
cause  remanded,  with  directions  to  overrule 
the  motion  for  judgment  on  the  pleadings. 

Judgment  reversed. 

MtJSSER,  0.  J.,  and  SCOTT,  J.,  concur. 


DE  RINZIB  V.  PEOPLE. 

(Sapreme  Court  of  Colorado.     Nov.   3,  1913. 
Rehearing  Denied  March  2,  1914.) 

1.  Cbiminai.  Law  (S  1172*)  —  Apfeal  and 
Bbbob— Review- Habmless  Erbor. 

An  instrnction  that,  if  one  accused  of  bur- 
glary and  larceny,  who  pleaded  insanity,  was 
incapable  of  understanding  that  the  act  was 
"a  violation  of  the  law  of  God  and  society," 
be  should  be  acquitted  was  not  prejudicial  to 


the  accused  because  of  the  words  quoted,  since 
stealing  is  universally  regarded  as  against  the 
law  of  God  and  society,  and  it  was  merely 
equivalent  to  saying  that,  if  he  could  not  un- 
derstand that  he  was  committing  a  wrong,  h« 
should  be  released. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  3128,  3164^157,  3169-3163, 
3169;    Dec.  Dig.  I  1172.*] 

2.  Cbiminal  Law  (J  829*)— Tbial— Requests 
fob  inbtbucti0n8— instbucnons  already 
Given. 

In  a  prosecution  for  burglary  and  larceny, 
there  was  no  error  in  refusing  requested  instruc- 
tions on  insanity  and  the  burden  of  proof  which  • 
were  fully  and  correctly  covered  by  the  instruc- 
tions already  given. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  2011;   Dec.  Dig.  §  829.*] 

3.  Cbihinal  Law  (|  670*)— Evidence— Pbb- 

SUMPTIONS  AND  BXTBDEN  OF  PBOOF— SaNITT. 

Strictly  speaking,  the  presumption  of  san- 
ity and  the  burden  of  its  proof  never  change, 
the  burden  being  on  the  people  to  prove  sanity 
beyond  a  reasonable  doubt;  but  the  law  favors 
the  prosecution  with  the  presumption  of  sanity, 
and  if,  on  all  the  evidence,  including  the  pre- 
sumption of  sanity,  there  Is  a  reasonable  doubt 
as  to  accused's  sanity,  the  jury  should  acquit 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  1285-1288;  Dec.  Dig.  S 
570.*] 

Error  to  District  Court,  Caty  and  County 
of  Denver;  Hubert  L.  Shattuck,  Judge. 

Eugene  De  Rinzle  was  convicted  of  bur- 
glary and  larceny,  and  he  brings  error.  Af- 
firmed. 

Isham  R.  Howze  and  John  A.  De  Weese, 
both  of  Denver,  for  plaintiff  In  error.  Ben- 
jamin Griffith  and  Fred  Farrar,  Attys.  Gen., 
Charles  O'Connor,  First  Asst  Atl^.  Gen., 
and  Prank  C.  West,  Asst  Atty.  Gen.,  for 
the  People. 


MUSSER,  C.  J.  [1]  The  plaintiff  in  error 
was  convicted  of  burglary  and  larceny,  and 
seeks  to  have  the  judgment  reversed  on  ac- 
count of  alleged  errors  In  giving  and  refus- 
ing instructions.  His  defense  was  Insanity. 
Complaint  is  made  of  an  instruction  given 
with  reference  to  this  defense.  In  this  In- 
struction the  jury  were  told  that  the  law 
presumes  every  person  to  be  sane  until  the 
contrary  is  shown,  and  that,  If  there  was 
any  evidence  introduced,  either  on  the  part 
of  the  state  or  of  the  defense,  that  raised 
in  their  minds  a  reasonable  doubt,  as  else- 
where defined  in  the  instruction,  as  to  the  - 
sanity  of  the  defendant,  he  should  be  ac- 
quitted. The  instruction  then  proceeded  to 
define  insanity  in  a  general  way,  and.  In  the 
course  of  it,  it  was  stated  that,  if  the  de- 
fendant was  incapable  of  understanding,  at 
the  time  the  act  was  committed,  that  it  was 
wrong,  and  that  it  was  a  violation  of  the 
law  of  God  and  society,  he  should  be  ac- 
quitted. Complaint  is  made  of  the  refer- 
ence to  "the  law  of  God  and  society,"  be- 
cause, as  is  said  in  the  brief,  the  defendant 
was  being  tried  for  a  violation  of  a  law  of 
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Colorado.  The  expression,  "the  law  of  God 
and  society,"  was  not  used  by  the  court  to 
refer  to  the  law  or  statute  under  which  the 
defendant  was  being  tried,  but  to  give  the 
Jury  some  Idea  of  the  condition  his  mind 
should  be  In,  In  order  that  he  might  avail 
himself  of  his  plea  of  Insanity.  The  defend- 
ant was  being  tried  for  burglary  and  lar- 
ceny. From  all  sides  of  him,  since  his  birth 
and  for  ages  before,  the  world  over,  there 
has  been  announced  and  taught  the  divine 
injunction,  "Thou  shalt  not  steaL"  It  has 
'been  wrought  into  the  warp  and  woof  of 
all  the  law  of  all  societies,  states,  nations, 
and  communities,  Including  Colorado  and 
the  communities  wherein  the  members  of 
the  jury  may  have  plied  their  peaceful  and 
honest  occupations,  or  the  defendant  pur- 
sued whatever  calling  may  have  been  his 
wont  It  Is  universally  regarded  as  a  law 
of  God  and  society.  The  Jury  could  not  have 
been  confused  or  misled,  nor  the  defendant 
prejudiced,  by  an  Instruction  that,  if  the  de- 
fendant, at  the  time  of  committing  the  act 
charged,  was  so  distraught  in  mind  as  to 
be  Incapable  of  understanding  that  his  act 
was  a  violation  of  so  universal  a  law,  he 
should  be  acquitted.  It  was  only  equivalent 
to  saying  that,  if  his  poor  mind  could  not 
understand  that  he  was  committing  a  wrong* 
he  should  be  allowed  to  go,  and  In  this  re- 
spect was  a  repetition  of  what  bad  been 
said  In  the  Instruction,  and,  while  unneces- 
sary, was  not  prejudicial. 

[2,  3]  The  first  Instruction  requested  by  de- 
fendant, and  refused  by  the  court,  related 
to  the  presumption  of  sanity;  that  It  may 
be  overcome  by  evidence,  and  that,  if  the 
Jury  had  a  reasonable  doubt  as  to  the  sanity 
of  the  defendant,  they  should  acquit  blm. 
The  Jury  were  correctly  Instructed  as  to  all 
these  matters.  The  requested  Instruction 
also  stated  that,  when  evidence  of  Insanity 
is  introduced,  the  presumption  changes,  and 
the  prosecution  Is  bound  to  prove  sanity  be- 
yond a  reasonable  doubt  Strictly  speaking, 
the  presumption  of  sanity  and  the  burden 
of  Its  proof  never  change.  EV>m  the  start 
to  the  end  of  the  trial,  the  burden  is  on  the 
people  to  prove  sanity  beyond  a  reasonable 
doubt  The  law  favors  the  prosecution  with 
the  presumption  of  sanity,  and  It  is  thus 
proof  or  evidence.  Upon  all  the  evidence,  in- 
cluding the  presumption  of  sanity,  the  Jury 
are  to  consider  a  case,  and.  If  a  reasonable 
doubt  then  exists  as  to  the  sanity  of  the  de- 
fendant, he  must  be  acquitted.  Fribble  t. 
People,  49  Colo.  210,  112  Pac.  220. 

Each  of  the  other  instructions  that  relate 
to  the  plaintiff  in  error,  and  which  were  re- 
quested and  refused,  by  reiteration  In  varied 
language,  referred  to  the  presumption  of 
sanity,  the  burden  of  proof,  and  that,  if 
there  was  a  reasonable  doubt  of  the  sanity 
of  the  defendant,  he  should  be  acquitted. 
As  said  before,  all  these  matters  were  clear- 


ly covered  in  the  instructions  given,  and  the 
giving  of  them  would  have  been  repetition 
upon  repetition.    The  Judgment  is  affirmed. 
Judgment  affirmed. 

GABBSRT  and  HILL,  33..  concur. 


STATE  BOARD  OF  EQUALIZATION  «t  «L 

V.  BI-METALLIC  INV.  CO.  et  aL 

(Supreme  Court  of  Colorado.     Feb.  2,  1914. 

Eehearing  Denied  March  2,  1914.) 

TATATioif  (I  446%*)— Tax  Cokmission— Cor- 

STTTUTIONAL    LAW. 

Laws  1911,  pp.  612,  623,  creating  the  Col- 
orado Tax  Commission,  and  defining  its  powers, 
are  constitutional. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §  788;    Dec  Dig.  g  446%-*] 

Gabbert,  Hill,  and  Garrigues,  JJ.,  dissenting, 
inf. 

En  Banc  Error  to  District  Court,  City 
and  County  of  Denver;  George  W.  Allen, 
Judge. 

Injunction  by  the  Bl-Metallic  Investment 
Company,  a  corporation,  and  Clair  J.  Pitch- 
er, as  Conunissloner  of  Finance  and  Ex  Of- 
ficio Assessor  of  the  City  and  County  of  Den- 
ver, against  the  State  Board  of  Equalization 
and  Ellas  M.  Ammons  and  others,  as  mem- 
bers, the  Colorado  Tax  Commission  and  John 
B.  Phillips  and  others,  as  members.  From 
a  Judgment  for  plaintlfls,  defendants  bring 
error.  Reversed  and  remanded,  injunction 
dissolved,  and  suit  dismissed. 

Fred  Farrar,  Atty.  Gen.,  Norton  Montgom- 
ery and  Frank  C.  West,  Asst  Attys.  Gen.,  for 
plaintiffs  in  error.  Benedict  &  Phelps,  of 
Denver,  for  defendants  in  error. 

WHITE,  J.  By  order  of  the  trial  court 
plaintiffs  in  error  and  Clair  J.  Pitcher,  as 
county  assessor,  were  enjoined,  at  the  suit 
of  defendants  In  error,  from  taking  any 
steps  whatever  to  enforce  or  carry  out  any 
order,  resolution,  direction,  or  action  of  the 
State  Board  of  Equalization  or  the  Colorado 
Tax  Commission  whereby  the  assessed  val- 
uations of  the  property  of  defendants  in 
error,  and  others  in  like  situation,  were  in- 
creased for  the  purpose  of  taxation  for  the 
year  1913  over  and  above  the  assessed  valua- 
tions placed  thereon  by  the  county  assessor 
for  said  year.  The  State  Board  of  Equali- 
zatlou  and  the  Colorado  Tax  Commission,  of 
the  parties  defendant  below,  sued  out,  and 
prosecute  this  writ  of  error  from  that  Judg- 
ment At  the  time  the  cause  was  filed  here 
there  was  pending  in  this  court  an  original 
case  entitled  the  People  of  the  State  of  Colo- 
rado ex  reL  State  Board  of  Equalization  and 
Colorado  Tax  Commission,  Petitioner,  v. 
Clair  J.  Pitcher,  Commissioner  of  Finance 
and  Ex  Officio  Assessor  of  the  City  and 
County  of  Denver,  Respondent,  InvolTlsg  the 


*For  other  eaten  Me  fame  topic  and  section  NUMBBR  In  Dec.  Dig.  &  Am.  Die.  Kay-No.  Bnjm^  Rap'rlndaze 

Digitized  by  VjOOQIC 


Cola) 


STATE  BOAKD  OF  EQUALIZATION  t.  BI-METALLIC  INV.  00. 


1011 


Talldity  of  the  Identical  acts  of  tbe  several 
public  boards  and  officers  involved  in  this 
suit.  Tberenpon  it  was  stipulated  and  agreed 
by  the  parties  litigant  herein  that*  this  cause 
shonld  be  determined  upon  the  briefs  filed 
and  arguments  made  In  the  aforesaid  origi- 
nal case.  The  decision  in  that  case  (138  Pac. 
509)  upholds  the  validity  of  the  acts  in  ques- 
tion, and  directs  the  performance  of  the  acts 
which  the  trial  court  enjoined.  This  neces- 
sarily requires  a  reversal  of  the  Judgment 
here  involved. 

However,  as  the  recent  case  of  Blomquist 
et  al.,  Idaho  Tax  Commission,  v.  Board  of 
Commissioners  of  Bannock  County  (Idaho) 
137  Pac.  174,  is  said  to  be  in  direct  conflict 
with  the  conclusions  reached  in  People  ex 
rel.  V.  Pitcher,  supra,  it  is  not  improper 
to  briefly  consider  the  former  case  herein, 
and  supplement,  by  additional  argument,  our 
views  In  the  latter  case.  In  doing  this,  it  is 
essential  to  keep  in  mind  that  the  legislative 
act  under  consideration  In  the  Idaho  case 
(Idaho  S.  I>.  1913,  p.  167)  has  no  similarity  to 
the  Colorado  act  under  consideration  in  the 
Pitcher  Case,  except  solely  that  the  two  acts 
designate  the  agencies  therein  and  thereby 
created,  as  the  Tax  Oonmilsslon  of  such 
states  respectively.  Moreover,  our  Constitu- 
tion in  regard  to  revenue  ofllcers  is,  in  sub- 
stantial respects,  unlike  the  Idaho  Constitu- 
tion In  that  regard.  While  section  6  of  arti- 
cle 18  of  the  Idaho  Constitution  provides 
for  the  election,  every  two  years  in  each  of 
the  several  counties  of  the  state,  of  certain 
county  officers,  including  .county  assessors, 
and,  in  that  regard,  l9  substantially  the  same 
as  section  8  of  article  14  of  oar  Constitution, 
there  is,  in  the  same  section  of  the  former, 
an  express  prohibition  not  found  in  our  Con- 
stitution against  the  Legislature  creating  any 
other  coimty  offices.  Of  course,  if  the  Legis- 
lature can  create  no  other  county  offices,  it 
is  powerless  to  authorize  other  officers  than 
those  designated  tn  the  Constitution  to  per- 
form any  of  the  functions  of  a  county  officer 


named  in  the  Constitution.  Our  Constitution 
creates  many  offices,  tbe  duties  of  which  it 
does  not  prescribe,  but  pla<<es  no  limitation 
upon  the  creation  of  others.  "In  Judging 
what  it  means,  we  are  to  keep  in  mind  that 
it  is  not  the  beginning  of  law  for  the  state, 
but  that  it  assumes  the  existence  of  a  well- 
understood  system  which  Is  still  to  remain  In 
force  and  be  administered,  but  under  such 
limitations  and  restrictions  as  that  instru- 
ment imposes."  Cooley's  Const  Ldm.  (7tb 
Ed.)  p.  94.  When  it  was  adopted  certain 
territorial  statutory  laws  existed  which  were 
continued  tn  force,  so  far  as  not  inconsistent 
therewith,  "antU  they  expire  by  their  own 
limitation  or  are  altered  or  repealed  by  the 
General  Assembly."  Schedule,  i  1.  At  and 
prior  to  the  adoption  of  the  Constitution, 
such  instrumentalities  of  government  as  sher- 
Ufs  and  county  assessors  existed,  whose  func- 
tions and  duties  were  defined  by  statute, 
and  frequently  changed  or  modified  thereby. 
As  tbe  Constitution  is  not  a  grant  but  a  lim- 
itation of  power,  and  the  duties  of  such  of- 
ficers were  defined  by  statute  prior  to  its 
adoption,  and  the  constitutional  schedule 
continued  such  duties  in  force  "until  they 
were  altered  or  repealed  by  the  General  As- 
sembly," can  there  be  reasonable  doubt  of 
the  legislative  authority  in  the  premises? 
Moreover,  this  view  is  fortified  by  legislative 
construction  and  long  acquiescence  of  the 
people  therein,  as  evidenced  by  the  acts  cre- 
ating the  office  of  bailiffs  for  our  district 
courts  and  Jury  commissioners  in  various 
counties,  thus  taking  away  from  the  office  of 
sheriff  powers  and  dnties  existing  in,  and 
pertaining  thereto,  prior  to  the  adoption  of 
our  Constitution.  We  have  no  doubt  as  to 
the  soundness  of  onr  conclusions. 

The  Judgment  here  Involved  is  therefore  re- 
versed, the  cause  remanded,  the  injunction 
ordered  dissolved,  and  the  snit  dismissed. 

GABBBRT,  HILL,  and  OARRIGUES,  JJ., 
dissent 
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HOUSB  T.  ORABI/E. 
(Court  of  Appeals  of  Colorado.    Feb.  11,  1914.) 

1.  Quieting  Title  (§  44*)— Bubdbn  of  Proof. 

Where,  in  an  action  to  quiet  title,  defend- 
ant pleads  such  interest  adverse  to  plaintiff  as, 
sustained  by  proof,  will  entitle  him  to  relief 
connected  with  the  property,  plaintitt  must 
proTe  title  in  himself. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §§  89-92;   Dec  Dig.  !  44.»] 

2.  Quieting  Trrui  (|  44*)— Pboof  of  TiTUt— 

SUTFICIENCT. 

Where  plaintiff,  in  a  suit  to  quiet  title,  re- 
lied on  a  deed  which  failed  to  describe  the  land 
described  in  the  complaint,  and  on  evidence 
which,  though  showing  that  the  land  was  fenc- 
ed and  pastured,  failed  to  show  possession  in 
himself  or  his  grantor,  a  judgment  in  his  favor 
was  unauthorized. 

[EW.  Note.— For  other  cases,  see  Quieting  Ti- 
fle,  Cent  Dig.  ii  89-92;   Dec.  Dig.  f  44.*] 

8.  Qtiibtino  Title  (§  44»)— Btjbden  of  Pboof 
— Cboss-Complaint  and  Bbplioation. 
Where,  in  an  action  to  quiet  title,  defend- 
ant by  cross-complaint  set  up  title  in  himself, 
which  was  denied  by  plaintiff  by  replication,  the 
burden  was  on  defendant  to  prove  title  in  him- 
self before  he  would  be  entitled  to  Judgment 
in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Quieting  Tl- 
ae.  Cent  Dig.  U  89-92;   Dec.  Dig.  i  44.*] 
4.  Appeal  and  Beeob  (§  231*)— Sufficiency 
of  Objection  —  Defective  Deed  —  Admis- 
sion IN  Evidence. 

The  rule  that  an  objection  to  the  admission 
of  a  defective  deed  in  evidence  is  insufficient  to 
save  the  point  for  review,  where  it  does  not 
point  out  the  specific  defect,  does  not  apply  in 
a  suit  to  quiet  title,  where  the  deed  relied  on 
to  establish  plainti^s  tide  to  the  land  in  con- 
troversy does  not  purport  to  convey  such  land. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  1299,  1352;  Dec.  Dig.  { 
231.*] 

Appeal  from  District  Court,  Weld  County; 
Neil  F.  Orabam,  Judge. 

Action  to  quiet  title  by  the  Colorado  In- 
vestment k  Agency  Company,  a  corporation, 
continued  by  Its  grantee,  Jonathan  S.  Gra- 
ble,  against  George  W.  House.  From  a  Judg- 
ment for  plaintlfl',  defendant  appeals.  Re- 
versed and  remanded. 

Thomas  A.  Nixon  and  John  C.  IHxon,  both 
of  Greeley,  for  appellant  James  W.  McCree- 
ry  and  Donald  C.  McCreery,  both  of  Greeley, 
for  appellee. 

KING,  J.  The  Colorado  Investment  & 
Agency  Company,  a  corporation,  brought  its 
action  to  quiet  title  to  certain  lands  In  Weld 
county,  Colo.,  making  the  usual  allegations 
In  actions  of  that  kind  under  the  Code.  Aft- 
er the  institution  of  the  suit,  Jonathan  S. 
Grable  acquired,  by  deed  from  the  plain- 
tiff, any  interest  the  plaintiff  had  in  the 
lands,  and  continued  tbe  proceeding  In  the 
name  of  the  original  party  plaintiff.  For 
brevity,  the  appellant  will  be  called  the  de- 
fendant, tbe  Colorado  Investment  &  Agency 
Company  the  plaintiff,  and  Jonathan  S.  Gra- 
ble the  appellee.  Defendant  denied  plain- 
tiff's allegations  of  possession   and  owner- 


ship of  tbe  land,  admitted  defendant's  claim 
to  an  adverse  Interest  therein,  and  alleged 
that  he  was  tn  possession  of  said  premises 
and  tbe  owner  Uiereof  by  virtue  of  certain 
tax  deeds,  and  asked  that  bis  title  be  quiet- 
ed. Plaintiff,  by  replication,  denied  that  de- 
fendant was  tbe  owner  of  said  land,  and 
alleged  that  the  tax  deeds  relied  upon  were 
void  on  their  face,  and  for  reasons  aliunde. 

[1]  In  an  action  to  quiet  title,  when  de- 
fendant has  shown  by  bis  answer  that  he 
asserts  such  an  interest,  legal  or  equitable, 
adverse  to  the  plaintUf,  as,  sustained  by 
proof,  will  entitle  him  to  relief  in  connection 
with  tbe  property,  plaintiff  must  prove,  by 
competent  evidence,  title  in  himself.  Wall 
V.  Magnes,  17  Colo.  476,  30  Pac  56;  Clark  v. 
Huff,  49  Colo.  197,  112  Pac.  542;  Empire  R. 
ft  C.  Co.  V.  Webster,  52  Colo.  207,  121  Pac. 
171.  Tbe  authorities  from  other  states  cited 
by  appellee,  which  hold  that,  in  a  suit  to 
quiet  title  such  as  provided  by  our  Code,  an 
answering  defendant  stands  in  the  position 
of  the  plaintiff  in  ejectment,  are  opposed  to 
tbe  views  announced  by  our  Supreme  Court 
in  the  cases  hereinbefore  dted.  Tbat  rule 
does  not  obtain  in  this  state. 

[2]  To  sustain  plaintiff's  title,  several 
deeds,  Exhibits  A  to  H,  inclusive,  were  of- 
fered and  received  in  evidence.  To  tbe  ad- 
mission of  each  of  these  deeds,  defendant  ob- 
jected, on  the  ground  that  It  was  insufficient, 
and  did  not '  show  or  tend  to  show  title  or 
source  of  title  in  plaintiff.  Exhibit  A  was 
a  deed  from  plaintiff  to  appellee.  Exhibit 
B  was  a  deed  from  Francis  C.  Grable  to 
plaintiff.  Exhibit  F  was  a  deed  from  the 
sheriff  of  Weld  county  to  James  P.  Tobn- 
son,  and  all  were  offered  and  received  upon 
counsel's  statement  that  they  conveyed  tbe 
lands  mentioned  in  the  complaint  Except 
for  the  defect  in  the  sherifTs  deed  herein- 
after mentioned,  the  title  to  the  land  in  lit- 
igation appeared  to  be  vested  in  Frauds  C. 
Grable  by  Exhibit  C,  a  deed  from  the  Grow 
Creek  Ranch  ft  Reservoir  Company  to  Fran- 
cis C.  Grable,  conveying  about  23,000  acres. 
The  deed  from  Francis  G.  Grable  to  the 
plaintiff  herein  does  not  purport  to  convey 
the  land  described  in  the  complaint,  but,  in- 
stead, conveys  a  parcel  of  land  24  miles 
north  and  12  miles  west  of  the  tract  in  dis- 
pute, and,  80  far  as  tbe  evidence  discloses, 
the  title  to  the  land  described  in  the  com- 
plaint Is  still  vested  in  Frauds  C.  Grable. 
Appellee  also  wholly  failed  to  show  posses- 
sion of  the  land  in  himself  or  his  grantor. 
An  abortive  attempt  to  show  possession  was 
made  by  appellee's  testimony  that  be  had 
known  the  land  for  18  years,  during  all  of 
which  time  it  had  been  Indosed  by  ffence, 
and  pastured;  but  there  Is  no  evidence  show- 
ing or  tending  to  show  that  such  possession 
inured  to  the  benefit  of  plaintiff  or  of  ap- 
pellee. Neither  the  actual  possession  nor 
constructive  possession  was  traced  to  them 
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or  either  of  them.  As  shown  by  the  record 
here,  the  shetUTs  deed  which  is  the  alleged 
sonrce  of  title,  and  which  conveyed  abont 
2C,000  acres  of  land,  makes  no  mention  of 
the  land  described  in  the  complaint;  but,  as 
that  defect  is  not  mentioned  by  counsel  for 
defendant  or  appellee,  it  may  be  inferred 
that  the  land  was  omitted  from  the  tran- 
script by  clerical  error. 

Under  the  evidence,  Judgment  for  plain- 
tur  cannot  be  sustained. 

[3]  Under  the  cross-complaint  and  repli- 
cation, defendant  occupied  the  same  position 
as  the  plalntur  with  regard  to  the  require- 
ments of  proof  of  title  before  be  would  be 
entitled  to  Judgment  The  tax  deeds  of- 
fered by  him  as  evidence  of  his  title  were 
shown  to  be  void,  and  were  correctly  so  held 
by  the  court,  and  Judgment  cannot  be  enter- 
ed in  his  favor. 

[4]  Appellee  contends  that  the  objection 
made  to  his  Exhibit  B  did  not  point  out  the 
defects  in  such  deed,  and  therefore  no  ad- 
vantage can  be  taken  of  such  defect  in  this 
court  That  mle  is  well  established,  but  is 
not  applicable.  It  applies  to  defects  in  such 
instruments,  but  not  to  such  deeds  as  do  not 
purport  to  convey  title  to  the  land,  the 
subject-matter  of  the  suit  The  deed  might 
have  been  admitted  without  objection.  That 
would  not  estop  defendant  from  denying  its 
eflSciency.  It  has  no  bearing  on  the  case.  It 
is  of  no  more  force  in  this  suit  than  a  blank 
piece  of  paper.  It  is  quite  impossible  to  be- 
lieve that  counsel  would  have  offered  the 
deed  mentioned  as  evidence  of  title,  or  that 
the  court  wonid  have  quieted  the  title  there- 
upon, If  its  utter  insufficiency  and  irrelevan- 
cy had  been  pointed  out  or  discovered. 

It  has  not  been  shown  that  plaintiff  has  not 
title;  but.  Inasmuch  as  there  Is  a  failure  of 
proof  to  Show  that  title,  the  Judgment  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


ROSS  V.  NICHOLS  et  al. 
(Conrt  of  Appeals  of  Colorado.    Feb.  11, 1914.) 

1.  Cbeditobs'  Sutt  ((  27*)— Parties— Tbuot 
Company. 

Where,  in  a  creditors'  suit  to  determine  the 
interest  of  others  in  a  judgment  debtor's  prop- 
erty, and  to  have  his  interest  declared  subject 
to  plaintUTs  judgment,  it  appeared  that  the 
interests  of  a  trust  company  were  antagonistic 
to  those  of  plaintiff,  and  would  have  to  be  de- 
termined before  plaintiff  was  entitled  to  any  re- 
lief, the  trust  company  was  an  indispensable 
party  to  the  action,  even  though  its  president, 
as  an  individual,  had  been  made  a  par^  defend- 
ant 

[XM.  Note.— For  other  cases,  see  Creditors' 
Suit,  Cent  Dig.  H  10(V-109,  112,  113;  Dec. 
Dig.  §  27.*] 

2.  JunoMEWT  a  780*)— LiKN— Pbopebtt  Stjb- 

JECI^-CONTBACT. 

Where  N.'s  property  was  sold  in  mortgage 
foreclosure,  and  a  contract  was  executed  be- 
tween him  and  the  owner  of  the  certificate  of 


purchase,  giving  him  the  option  to  repurchase 
a  part  subject  to  a  forfeiture  of  all  payments 
in  case  he  defaulted,  and  providing  that  he 
should  hold  possession  of  the  property  during 
the  life  of  the  contract,  he  had  a  mere  inchoate 
right  depending  upon  his  performance,  and  hence 
had  no  interest  in  the  property  to  which  judg- 
ment liens  subsequently  filed  against  him  could 
attach. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  H  1841,  1S43-13^;  Dec.  Dig.  | 
T80.*] 

8.  Cbkditobs'  Surr  (§  27*)— Pabiibs— Intbb- 

EST  UNDEB  CoNTBACT. 

Where,  on  a  creditors'  bill,  it  appeared  that, 
under  a  contract  between  the  judgment  debtor 
and  a  trust  company  which  had  purchased  his 
property  at  mortage  foreclosure  sale,  the  debt- 
or was  given  a  right  to  repurchase,  his  interest 
if  any,  as  purchaser  of  the  property  could  not 
be  determined  without  the  trust  company  being 
made  a  iiarty  to  the  suit 

[Ed.  Note.— For  other  cases,  see  Creditors' 
Suit  Cent  Dig.  H  100-109,  il2,  113;  Dec 
Dig.  S  27.*I 

Error  to  District  Court,  Arapahoe  Coun- 
ty;  Charles  McCall,  Judge. 

Creditors'  bill  by  Alexander  Boss  against 
James  H.  Nichols  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

John  R.  Smith,  of  Denver,  for  plaintiff  in 
error.  Ritter  &  Marshal),  of  Denver,  for  de- 
fmdants  in  error. 

MORGAN,  J.  Writ  of  error  t»  the  Arapa- 
hoe district  court  to  reverse  a  Judgment  In 
favor  of  the  defendants  in  an  action  com- 
menced March  23, 1908,  by  the  plaintiff  in  the 
nature  of  a  creditors'  bill,  asking  for  deter- 
mination and  declaration  as  to  the  interest 
of  defendant  Nichols  in  and  to  the  property 
involved,  and  asking  that  the  plaintiff  be 
allowed  to  pay  off  all  claims  of  the  other 
defendants  upon  the  propert?,  and  thereafter 
to  hold  the  same,  and  subject  it  to  the  lien 
of  his  two  Judgments  against  the  defendant 
Nichols,  the  docket  entry  of  which  had  been 
filed  as  reqalied  by  law  on  March  16,  1908. 

The  evidence  discloses,  chronologically, 
that:  ' 

Prior  to  anv  of  the  dates  involved  Aerein, 
Nichols  owned  the  property  subject  to  a 
mortgage  to  L.  B.  Bergeron  for  $11,800. 

On  February  iS,  1905,  the  property  was 
sold  to  Bergeron  for  |13,000  at  sheriff's  sale 
on  the  foreclosure  of  his  mortgage,  and  a 
certificate  of  purchase  Issued. 

On  April  H,  1905,  Nichols  gave  a  deed  of 
trust  to  the  defendant  Marshall,  trustee,  to 
secure  $3,600  due  to  the  Central  Savings 
Bank. 

On  May  25,  1905,  Nichols  gave  a  quitclaim 
deed  to  Marshall,  which,  it  is  admitted,  was 
to  operate  as  a  mortgage  in  connection  with 
the  deed  of  trust  aforesaid,  both  subject  to 
the  Bergeron  mortgage. 

In  February,  1908,  about  which  date  the 
bank  had  purchased  and  had  assigned  to  it 
the  Bergeron  certificate,  Nichols  made  a  con- 
tract to  sell  the  property  to  a  man  named 
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Carper  for  $80,000,  whlcb  contract  Is  refer- 
red to  in  the  written  contract  involved  In 
this  case,  which  follows. 

On  Febrnarv  i8,  1908,  a  written  contract 
was  made  between  the  Central  Savings  Bank 
&  Trust  Company,  successor  to  the  Central 
Savlnga  Bank,  and  the  owner  of  the  certifi- 
cate aforesaid,  and  Nichols,  whereby  the 
trust  company  agreed  to  sell  and  convey  the 
property  to  him,  including  some  other  prop- 
erty; Nichols  agreeing  to  pay  for  the  same 
$18,792.79,  but  permitting  the  trust  company 
to  retain  a  one-fourth  interest,  if  be  paid 
the  entire  amount  on  or  before  January  1, 
1909,  otherwise  the  trust  company  was  to 
retain  a  one-third  interest,  thus  contracting 
to  purchase  a  three-quarter  Or  two-third  in- 
terest, as  the  case  might  be.  Nichols  to  pay 
all  taxes,  and  assessments,  and  insurance, 
and  forfeit  all  payments  made,  tf  he  failed 
to  make  any  payment  on  or  before  the  time 
it  fell  due,  or  within  six  months  thereafter, 
and  to  hold  possession  of  the  property  during 
the  life  of  the  contract.  Appellant  contends 
this  contract  reveals  and  confers  upon  Nich- 
ols an  Interest  that  can  be  reached  and  deter- 
mined in  this  suit,  and  then  subjected  to  the 
lien  of  his  judgments. 

On  March  16, 1908,  the  plaintiff,  Boss,  hav- 
ing prior  to  that  time  recovered  the  two 
judgments  against  Nichols,  filed  transcripts 
of  the  docket  entry  thereof  with  the  record- 
er ;  both  judgments  amounting  to  about  $3,- 
000. 

On  March  23,  1908,  Boss  brought  this  suit 
for  the  purpose  of  having  Nichols'  Interest 
in  Oie  property  determined,  so  that  he  might 
thereafter  subject  it  to  the  effect  of  the  judg- 
ment liens,  on  the  theory  that  the  entire  in- 
debtedness of  Nichols  to  the  trust  company, 
including  the  amount  paid  for  the  Bergeron 
certificate,  were  merged,  and  the  contract 
became  and  was  a  mortgage  on  Nichols'  prop- 
erty in  favor  of  the  trust  company. 

On  April  11,  1908,  the  trust  company  took 
a  sheriff's  deed  upon  its  certificate  of  pur- 
chase, and  put  It  on  record. 

[1]  Willis  M.  Marshall  was  president  of 
the  bank,  and  afterwards  of  its  successor, 
the  trust  company,  but  was  not  sued  as  presi- 
dent of  either,  nor  was  the  bank  or  the  trust 
company  made  a  party  to  this  suit.  The 
Carper  contract  was  not  introduced,  and  no 
further  facts  elicited  concerning  it. 

The  foregoing  facts  are  all  either  admitted 
In  the  pleadings,  or  else  appear  in  the  writ- 
ten contract,  or  in  the  undisputed  testimony 
of  S.  E.  Marshall,  as  no  other  evidence  was 
presented. 

It  plainly  appears  that  the  trust  company 
would  not  be  affected  by'  any  decree  that 
might  t>e  entered  in  this  suit,  and  it  further 
appears  from  the  written  contract  and  Mar- 


shall's testimony  that  the  trust  company's 
interest  is  antagonistic  to  the  Interest  of  the 
plaintiff,  and  would  have  to  be  determined 
before  the  plaintiff  could  either  pay  the 
mon^  he  asks  to  be  permitted  to  pay,  or 
l)efore  he  could  subject  the  property  to  lien 
of  his  judgments.  The  trust  company  was 
an  indispensable  party.  However,  as  the  de- 
fendants do  not  directly  question  plaintiff's 
right  to  have  the  matters  determined  with- 
out the  appearance  of  the  trust  company,  and 
as  the  facts  would  In  all  probability  have 
been  the  same  If  it  liad  been  a  party,  no 
harm  will  be  done  by  affirming  the  judgment 
on  the  following  grounds: 

[2]  All  right  and  UUe  of  Nichols  was  lost 
on  the  expiration  of  his  right  to  redeem 
from  the  Bergeron  foreclosure,  and  all  of  the 
bank's,  or  Marshall's,  or  the  trust  company's 
rights  under  the  deed  of  trust  and  the  quit- 
claim deed  were  foreclosed  and  extinguished 
thereby ;  therefore,  the  trust  company  be- 
ing entitled  to  a  deed  on  the  Bergeron  certifi- 
cate, Nichols  had  no  interest  when  the  judg- 
ment liens  were  filed,  unless  It  arose  by  and 
through  his  contract  with  the  trust  company, 
and  this  was  nothing  more  than  an  inchoate 
right  depending  upon  his  performance,  or 
such  partial  perfornuince  as  would  give  him 
an  indefeasible  interest.  It  Is  not  shown  by 
the  evidence  that  any  part  of  this  contract 
had  been  performed  by  him  that  might  not 
be  thereafter  forfeited  by  Ids  failure  to  per- 
form the  remainder  under  the  terms  of  the 
contract. 

It  seems  dear  under  the  authorities  that 
the  trust  company,  as  the  holder  of  the  cer- 
tificate of  purchase  in  this  case,  and  being 
entitled  to  a  sheriff's  deed  at  the  time  this 
suit  was  commenced,  had  the  right  to  sell 
the  property  to  Nichols,  or  to  any  one  else, 
and  that  its  contract  vrlth  Mm  amounted  to 
nothing  more  than  a  contract  of  sale  of  the 
property  to  him,  and  that,  if  this  be  true,  he 
would  have  no  interest  in  the  property  that 
could  be  caught  by  the  plaintiff's  judgment 
liens.  Boose  v.  Gove,  32  Colo.  522,  77  Pac. 
246.  Marshall's  testimony  was  very  positive 
that  the  contract  with  Nichols  was,  as  it 
shows  on  its  face,  a  contract  of  sale,  and  not 
Intended  as  a  mortgage,  and,  as  his  testi- 
mony was  not  contradicted,  it  seems  impos- 
sible to  hold  that  the  contract  was  a  mort- 
gage, or  Intended  as  such. 

[3]  And  as  to  any  interest  Nichols  might 
have  had,  as  a  purchaser  of  the  property  un- 
der the  contract,  assuming  that  his  rights  had 
not  been  forfeited  by  default  in  the  pay- 
ments, such  right,  If  any,  cannot  be  determin- 
ed without  the  other  party  to  that  contract, 
^e  trust  company,  be  made  a  party  to  the 
suit 

Judgment  aflJrmed. 
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ROSS  T.  NEWSOM. 
<Coart  of  Appeals  of  Colorado.    Feb.  11,  1914.) 

1.  Evidence  (§  366*)— Judouxnt— AoiassiON 

IN   BVIDXNCB— REQUIBITBB. 

In  an  action  to  quiet  title,  the  district 
court  properly  excluded  as  evidence  a  decree  of 
the  coun^  court  unaccompanied  by  the  judg- 
ment rolL 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  U  1621-1539;    Dec  Dig.   §  366.*] 

2.  Judgment  (§  495*)— Collateral  Attack- 
Adjudication  AS  to  Validity. 

Where,  in  an  action  to  quiet  title  in  the 
district  court,  defendant  introduced  in  evidence 
a  decree  of  the  county  court  quieting  title  in 
him,  but  such  evidence  was  rejected  on  the 
ground  that  the  decree  was  not  accompanied 
fo^  the  judgment  roll,  it  was  improper  for  the 
district  court  to  adjudge  that  the  county  court's 
decree  was  void;  it  being  regular  on  its  face. 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.   Dig.   S(  649^,  933,  934;    Dec.   Dig.   { 

Appeal  from  District  Court,  Washington 
County;  H.  P.  Burke,  Judge. 

Action  to  Quiet  title  by  Horace  6.  Newsom 
against  Norman  A.  Ross.  From  a  Judgment 
for  plalntifr,  defendant  'appeals.    Affirmed. 

R.  H.  Gllmore,  of  Denver,  for  appellant 
John  F.  Mall,  of  Denver,  for  appellee. 

HTJRLBUT,  J.  This  is  an  action  to  quiet 
tlUe,  instituted  June  8,  1909,  in  which  plain- 
tiff (appellee)  recovered  Judgment  Com- 
plaint is  In  usual  form,  to  which  defendant 
filed  an  answer,  setting  up  seven  defenses. 
The  answer  was  met  by  general  replication. 
The  first  defense  pleads  a  general  denial ;  the 
second,  title  by  virtue  of  a  tar  deed  recorded 
February  21,  1901 ;  the  third,  a  decree  of  the 
county  court  of  Washington  county,  rendered 
July  2, 1902 ;  the  fourth,  the  five  years  equity 
statute  of  limitations;  the  fifth,  the  short 
statute  of  limitations  (section  3904,  Mills' 
Annotated  Statutes) ;  the  sixth,  the  seven- 
year  statute  of  limitations  based  upon  color 
of  title  taken  In  good  faith  and  payment  for 
*  seven  successive  years  of  all  taxes  legally  as- 
sessed; the  seventh,  laches  of  plaintiff  in 
bringing  the  action. 

Our  Supreme  Court,  as  well  as  this  court, 
have  repeatedly  considered  and  determined 
questions  of  law  like  those  here  presented, 
and  In  each  Instance  have  decided  the  same 
against  the  contentions  here  urged  by  appel- 
lant No  good  purpose  can  be  accomplished 
by  reviewing  those  decisions. 

[1,  2]  Appellant  complains  that  the  decree 
In  this  case  declared  void  the  county  court 
decree  which  was  offered  In  evidence  as  an 
adjudication  of  the  subject-matter  in  issue, 
and  as  an  estoppel,  but  which  was  ruled  out 
for  the  reason  that  it  was  not  accompanied 
by  the  Judgment  roll.  The  district  court  was 
right  in  excluding  the  decree,  but  erred  in  de- 
claring it  to  be  void.  Judge  King,  In  Empire 
R.  &  C.  Co.  V.  Coleman,  23  Colo.  App.  351, 
129  Pac.  522,  has  clearly  reasoned  and  deter- 
mined the  proper  action  of  the  district  court 


under  d'rcumatances  similar  to  those  existing 
here,  and  holds  that  it  should  not  declare  a 
county  court  decree  void  on  collateral  attack, 
when  the  same  does  not  affirmatively  show 
on  Its  face  want  of  Jurisdiction  in  the  court ; 
It  being  also  held  that  the  district  court  may 
reject  it  as  evidence  (if  not  supplemented  by 
the  judgment  roll)  as  being  inadmissible  to 
establish  title  In  the  party  relying  thereon. 

The  judgment  should  be  modified,  respect- 
ing the  county  court  decree.  In  harmony  with 
the  views  above  expressed,  and,  as  modified, 
the  judgment  will  be  affirmed. 

Judgment  afiBrmed. 


STRATTON  v.  JiURBAY. 
(Court  of  Appeals  of  Colorado.    Feb.  11,  1914.) 

1.  Ejectment  (5  84*)— Evidence  Admissible 
Under  General  Ibbub. 

In  an  action  for  the  possession  of  land  un- 
der Mills'  Ann.  Code,  {  265,  defendant  could, 
under  the  general  issue,  show  the  invalidity  of  a 
trustee's  deed  relied  on  by  plaintiff  by  showing 
that  there  was  no  public  sale  by  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  §§  230-234,  236 ;    Dec  Dig.  g  84.*] 

2.  Trial  (j  377*)— Surprise  at  Triai^Mo- 
TiON  to  Reopen. 

Where,  in  an  action  for  land,  both  sides 
rested  at  the  trial,  plaintiff  not  asking  for  a 
continuance  so  as  to  have  an  opportunity  to 
rebut  certain  testimony,  and  the  court  took  the 
case  under  advisement,  and  14  days  thereafter, 
before  judgment  was  rendered,  plaintiff  filed  a 
motion  to  reopen  the  case  to  introduce  testi- 
mony in  rebuttal,  there  was  no  abuse  of  discre- 
tion in  overruling  the  motion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  887-«90;  Dec.  Dig.  f  377.*] 

8.  MoBTGAOES   (§  372*)— Sale  by  Trustee- 
Title  and  Rights  or  Purchaser. 

The  doctrine  of  caveat  emptor  applies  in 

sales  under  trust  deeds,  and  a  purchaser  must 

at  his  peril  see  to  it  that  the  trustee  has  in 

every  way  followed  the  directions  described  by 

the  trustee. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 

Cent  Dig.  §{  1102,  1103,  1105-1117 ;    Dec  Dig. 

i  372.*] 

Appeal  from  District  Court,  Logan  County ; 
H.  P.  Burke,  Judge. 

Action  by  Walter  S.  Stratton  against  John 
H.  Murray.  From  Judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

John  F.  Mail,  of  Denver,  for  appellant 
W.  L.  Hays,  of  Sterling,  for  appellee. 

HURLBUT,  J.  This  Is  a  possessory  action, 
instituted  July  31,  1908,  under  section  265, 
Mills'  Annotated  Code,  by  appellant  (plaintiff 
below)  against  appellee.  Defendant  filed  his 
answer  consisting  of  a  general  denial  only. 

At  the  trial  plaintiff  Introduced  In  evidence 
the  deeds  and  documents  upon  which  he  re- 
lied to  establish  his  title,  one  of  which  (a 
trustee's  deed)  purported  to  convey  the  land 
in  controversy  to  plaintiff.  PlalnOff  then 
rested ;  whereupon  defendant  produced  two 
witnesses,  whose  testimony  tended  to  prove 
that  the  public  sale  mentioned  in  the  trus- 


*For  otber  easaa  see  same  topic  and  uctlon  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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tee's  deed  had  never  taken  place.  Their  evi- 
dence was  to  the  effect  that  they  appeared 
at  the  front  door  of  the  courthouse  on  the 
day  of  sale  at  9  o'clock  in  the  morning,  and 
remained  continuously  there  and  thereabout 
until  12  o'clock,  and  that  the  trustee  did  not 
appear  at  that  time  at  the  courthouse,  at  its 
front  door  or  other  placie  near  or  about  the 
same,  and  submit  at  public  vendue  the  prop- 
erty in  controversy.  The  court  to(A  the  case 
under  advisement,  and  14  days  thereafter, 
and  before  Judgment  was  announced,  plaintiff 
filed  a  motion  asking  the  court  to  reopen  the 
case  and  permit  him  to  Introduce  evidence  in 
rebuttal  to  disprove  the  statements  of  the 
two  witnesses  mentioned,  supporting  the 
same  with  four  affidavits.  The  court  over- 
ruled said  motion  and  rendered  Judgment  In 
favor  of  defendant 

There  are  but  two  8i)eciflc  asaigmnents  of 
error,  the  first  of  which  challenges  the  ruling 
of  the  court  in  permitting,  against  plaintiff's 
objection,  the  two  witnesses  to  testify  as  to 
the  absence  of  public  sale  of  the  premises  in 
accordance  with  the  advertisement 

[1]  Appellant  urgently  insists  that  the  trus- 
tee's deed,  being  good  on  its  face,  fixed  prima 
facie  the  legal  title  to  the  premises  in  plain- 
tiff, and  that,  under  the  Code,  defendant, 
having  only  pleaded  a  general  denial,  could 
not  attack  such  deed  by  showing  a  want  of 
capacity  in  the  trustee  to  execute  the  same 
through  his  failure  to  cry  and  sell  the  prop- 
erty at  public  auction  at  the  time  and  place 
designated  in  the  advertisement  of  sale;  in 
other  words,  that,  by  failing  to  specially 
plead  in  his  answer  the  want  of  such  sale,  de- 
fendant was  estopped  from  proving  the  ab- 
sence thereof ;  citing  In  support  of  his  conten- 
tion Wells  V.  Caywood,  3  Colo.  487,  and  Davis 
v.  Holbrook,  25  Colo.  493,  05  Pac.  730.  Neith- 
er of  these  cases  throws  any  light  on  the 
question.  Our  attention  has  not  been  called 
to  any  case  In  the  appellate  courts  of  this 
state  since  the  adoption  of  the  Code  involving 
the  identical  question  before  us.  It  may  be 
conceded  that  the  trustee's  deed  was  good  on 
its  face,  and  fixed  prima  facie  the  legal  title 
in  plaintiff;  and  we  are  now  to  consider 
whether  or  not,  under  the  general  denial 
pleaded  by  defendant,  he  was  entitled  to  es- 
tablish by  proof  the  absence  of  sale  under  the 
trust  deed  and,  thus  show  fraud  of  the  trus- 
tee in  executing  the  trustee's  deed  without 
having  first  sold  the  land  at  public  auction 
as  required  by  the  trust  deed. 

The  controverted  point  is  narrowed  to  the 
simple  proposition  whether,  in  a  code  action 
to  recover  possession  of  land,  when  the  com- 
plaint simply  avers  the  general  title  to  be  in 
plaintiff  in  fee,  and  the  answer  consists  only 
of  a  general  denial,  the  defendant  may  show 
by  competent  testimony  the  invalidity  of  a 
trustee's  deed  produced  at  the  trial  and  re- 
lied upon  by  plaintiff,  by  disproving  the  re- 
citals of  such  deed  which  allege  that  the 
property  therein  described  has  been  sold  at 


public  sale  In  accordance  with  the  terms 
of  the  trust  deed  therein  mentioned.  Our 
Supreme  Court  has  repeatedly  decided  that 
in  the  code  possessory  action  the  plaintiff 
must  rely  upon  the  strength  of  his  own  title, 
and  not  ujpon  the  weakness  of  that  of  defend- 
ant, excepting  only  where  the  title  to  the 
land  in  controversy  is  in  the  government  of 
the  United  States,  and  that  the  same  prin- 
ciples applicable  to  the  action  of  ejectment 
existing  prior  to  the  adoption  of  the  Code 
govern  in  the  code  action,  except  where 
changed  by  statute.  Under  section  69,  Mills' 
Code,  the  defendant  may  plead  any  defense 
he  may  have  to  a  cause  of  action,  whether 
It  be  denominated  legal  or  equitable.  Sec- 
tion 268  of  the  Code,  pertaining  to  posses- 
sory actions,  reads,  in  part,  as  follows:  "The 
answer  to  a  complaint  filed  under  this  chap- 
ter shall  either  spedflcally  or  generally  de- 
ny the  material  allegations  of  the  complaint 
♦  •  •  The  answer  may  also  state,  general- 
ly, as  in  the  complaint,  the  character  of  the 
estate  in  the  premises,  or  any  part  thereof, 
which  the  defendant*  claims,  or  any  right  of 
possession  or  occupancy  he  claims." 

It  appears  from  this  section  that  In  such 
an  action,  if  defendant  chooses,  be  may  re- 
ly solely  upon  a  general  denial  to  defeat 
plaintiff's  claim.  In  this  state,  under  the 
practice  applicable  to  actions  of  ejectment 
prior  to  the  adoption  of  the  Code,  it  was  held 
by  the  Supreme  Court  in  Knox  et  aL  v.  Mc- 
Farran,  4  Colo.  686,  that,  under  the  gener- 
al issue  in  ejectment,  it  was  competent  for 
defendant  to  show  that  a  deed  relied  on  by 
plaintiff  was  made  with  Intent  to  defraud 
creditors,  and  the  court,  speaking  through 
Judge  Elbert,  used  this  language:  "The 
superior  facilities  of  a  court  of  equity  to 
investigate  questions  of  fraud,  its  greater 
power  to  afford  relief,  the  propriety  of  in- 
vestigating questions  touching  the  validity 
of  conveyances  of  real  estate  in  a  direct  rath- 
er than  a  collateral  proceeding  would  have 
made  resort  to  Its  Jurisdiction  in  this  case 
advisable.  Courts  of  law,  however,  have- 
generally  Insisted  upon  a  broad  concurrent 
Jurisdiction  in  matters  of  fraud,  and  we  ac- 
cept the  decisions  as  we  find  them.  In  an 
action  of  ejectment.  It  is  competent  to  show 
that  a  conveyance  relied  upon  by  one  of  the 
parties  to  the  action  was  made  with  the  in- 
tent to  defraud  creditors.  »  •  •  That  & 
like  question  of  fraud  might  be  investigated 
in  an  action  of  forcible  detainer  was  held  In 
the  case  of  Wllcoxen  v.  Morgan,  2  Colo.  473. 
There  is  no  reason  for  prescribing  a  different 
rule  in  ejectment." 

It  will  be  noticed  in  the  instant  case  that 
defendant  neither  pleads  nor  attempts  to 
prove  an  equitable  title  to  the  property.  He 
was  in  possession,  and  his  general  denial, 
as  has  been  frequently  held,  admits  his  pos- 
session. Under  the  Code  he  might  hare 
pleaded  specifically  an  equitable  or  legal 
title,    and   Introduced  evidence    in  support 
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thereof,  bat  he  chose  to  stand  upon  his  pos- 
session and  demand  of  plaintiff  a  full  and 
dear  proof  of  bis  pleaded  title  or  right  of 
entry.  If  the  trustee  executed  the  trustee's 
deed  without  having  prevloasly  cried  and 
sold  the  land  at  public  auction,  as  required 
by  the  trust  deed,  he  possessed  no  power  or 
authority  to  execute  the  deed,  and  the  same 
would  convey  no  title  to  the  grantee  except 
the  bare  legal  title;  the  equitable  title  still 
remained  in  the  trustor.  We  think  that  in 
a  code  action  of  ejectment,  under  pleadings 
like  these,  defendant,  under  his  general  de- 
nial, could  show  the  fraud  of  the  trustee  in 
executing  the  trustee's  deed  without  having 
first  sold  the  property  at  public  vendue  at 
the  time  and  place  fixed  in  the  advertise- 
ment; and.  If  his  proof  was  sufficient  in 
this  behalf,  plaintiff's  action  would  fall. 

In  Harrison  v.  Hodges,  49  Colo.  105,  111 
Pac.  706,  being  an  action  under  the  Code  to 
quiet  title  to  land,  the  plaintiff  pleaded  gen- 
erally his  ownership  and  possession  of  the 
land,  and  the  defendant  Hodges  filed  his  an- 
swer denying  the  allegations  of  the  com- 
plaint, and,  In  addition,  pleaded  generally 
his  ownership  In  fee.  PlaintlfTs  title  was 
founded  ui>on  a  tax  deed,  which  was  offered 
in  evidence  by  him,  but  rejected  by  the  court 
on  the  ground  that  it  was  void  on  its  face. 
It  was  claimed  by  plaintiff  (appellee)  on  ap- 
peal that  defendant  was  not  entitled  to  the 
relief  given  him  by  the  court,  because  be  had 
failed  to  specially  plead  the  defects  in  plain- 
tiff's tax  deed.  The  court  ruled  against  his 
contention,  and  Justice  M'usser  in  rendering 
the  opinion  of  the  court  used  this  language: 
"It  Is  impossible  to  conceive  how  the  defend- 
ant, In  his  answer,  could  be  expected  to 
plead  the  defects  in  the  tax  sale  or  tax  deed. 
The  plaintiff,  in  her  complaint,  alleged  that 
she  was  the  owner  of  the  land.  The  defend- 
ant. In  his  answer,  was  not  bound  to  an- 
ticipate that  the  plaintiff  would  prove  her 
title  by  a  tax  deed.  In  fact,  there  was  noth- 
ing in  the  complaint  that  called  for  more 
than  a  denial  of  plaintiff's  title  and  the  set- 
ting out  of  the  right  or  interest  claimed  by 
the  defendant."  In  that  case  the  defendant 
apparently  put  in  evidence,  over  plaintiff's 
objection,  testimony  which  tended  to  show 
that  the  tax  deed  was  void  because  of  fail- 
ure of  the  revenue  ofScers  to  comply  with  the 
law  in  prosecuting  the  proceedings  which 
culminated  in  the  tax  deed.  It  was  not  in- 
dicated in  that  opinion  what  the  rule  would 
be  in  case  the  action  were  one  for  possession 
under  the  Code. 

However,  in  Empire  R.  &  C.  Co.  v.  Howell, 
24  Colo.  App.  67,  131  Pac.  798,  Judge  Morgan, 
by  way  of  dictum,  held  that,  in  a  possessory 
action  under  the  Code,  the  rule  should  be 
the  same  in  this  respect  as  that  announced 
by  the  Supreme  Court  in  the  Harrison  Case, 
using  this  language:  "Although  not  neces- 
sary to  determine  on  this  appeal,  another  as- 
signment will  be  considered,  whereby  appel- 


lant contends  that,  under  a  general  denial 
in  the  replication,  a  plaintiff,  in  the  code  ac- 
tion for  possession  of  land,  cannot  Introduce 
evidence  attacking  a  tax  deed,  introduced 
by  defendant,  for  defects  not  appearing  on 
the  face  thereof.  This  contention  is  not 
without  merit,  where  the  defendant  pleads 
a  tax  deed,  fair  on  Its  face,  to  establish  title 
in  himself.  Anderson  v.  Bartels,  7  Colo. 
256  [8  Pac.  225];  Schlageter  v.  Gude,  30 
Colo.  310  [70  Pac.  428] ;  Harrison  v.  Hodges, 
49  Colo.  105  [111  Pac.  706].  In  the  last  case 
cited,  however,  the  Supreme  Court  held  that. 
In  the  code  action  to  quiet  title,  It  is  Im- 
possible to  conceive  how  defendant  can  plead 
the  infirmities  in  a  tax  deed  that  is  not 
pleaded  by  the  plaintiff;  and  It  would  seem 
that.  In  the  code  action  for  possession  of 
land,  It  would  be  no  less  Impossible  to  con- 
ceive how  a  plaintiff  could  be  expected  to 
plead  in  a  replication  the  defects  leading  up 
to  the  execution  of  a  tax  deed  relied  upon  by 
defendant,  where  the  defendant  has  not 
pleaded  it  in  the  answer." 

In  Watts  V.  Witt,  89  S.  O.  366,  17  S.  H. 
822,  a  itossessory  action,  a  question  was  pre- 
sented somewhat  similar  to  the  one  we  have 
before  us.  The  court  held  that  defendant 
could  defeat  plaintlfTs  claim  by  showing  that 
one  of  plaintlfTs  muniments  of  title  was 
founded  upon  fraud  In  its  execution,  saying: 
"She  must,  under  the  well-settled  rule,  de- 
pend entirely  upon  the  strength  of  her  own 
tlUe,  and  not  upon  the  weakness  of  her  ad- 
versary's. A  defendant  In  possession  may 
either  fold  his  arms  and  await  the  establish- 
ment of  plaintiff's  title,  or  he  may  show  a 
superior  title  in  some  third  person,  and,  until 
the  plaintiff  shows  a  title  superior  to  all  the 
world,  the  defendant  is  entitled  to  retain 
possession.  When,  therefore,  it  appears  that 
one  of  the  links  In  plaintiff's  title  Is  defec- 
tive or  void,  for  fraud  or  other  cause,  the 
plaintiff  falls  to  establish  superior  title,  and 
the  action  fails  on  that  account.  Any  other 
view  would  permit  a  party  to  take  advantage 
of  his  own  wrong." 

In  Sparrow  v.  Rhoades,  76  OaL  208,  18 
Paa  245,  9  Am.  St  Rep.  197,  being  an  action 
In  ejectment.  In  which  defendant  answered 
by  a  general  denial,  it  was  held  the  defend- 
ant could  give  evidence  that  the  considera- 
tion for  one  of  plaintiff's  muniments  of  title 
was  Illegal,  the  court  saying:  "Under  a  gen- 
eral denial  in  an  action  of  ejectment,  the 
defendant  has  a  right  to  introduce  in  evidence 
any  fact  which  might  show  or  tend  to  show 
that  the  plaintiff  had  no  right  of  entry  when 
the  suit  was  brought  •  •  •  Under  the 
general  denial  of  the  answer,  evidence  was 
admissible  to  show  that  the  title,  which  on 
the  face  of  the  deed  appeared  to  have  passed 
to  the  plaintiff,  could  not  have  done  so,  and 
that  the  deed  was  worthless  as  a  muniment 
of  title,  or  as  that  under  which  a  right  of 
entry  accrued  to  the  plaintiff,  even  although 
the  fact  that  the  deed  was  void  by  reason  of 
an  Illegal  consideration  was  not  8$^  up  by 
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special  plea  in  confession  and  avoidance. 
The  general  denial  of  the  defendant  was  in 
effect  that  he  denied  the  plaintiff's  title  and 
right  of  entry,  the  proof  to  sustain  which 
was  that  the  deed  under  which  the  plaintiff 
claimed  was  in  fact  no  deed  at  all — of  no 
more  value  to  convey  title  than  a  piece  of 
blank  paper,  and  utterly  valueless  as  evi- 
dence of  title."  To  the  same  effect:  Farley 
v.  Parker,  6  Or.  105,  25  Am.  Rep.  504;  Gil- 
man  V.  Oilman,  111  N.  Y.  265,  18  N.  B.  849; 
Kelso  V.  Norton,  65  Kan.  778,  70  Pac.  896, 
93  Am.  St  Rep.  308;  Colorado  Crat  Con.  M. 
Co.  V.  Turck,  50  Fed.  888,  2  O.  C.  A.  67; 
Dobbs  et  al.  v.  Kellogg,  53  Wis.  448,  10  N. 
W.  623;  Fitzgerald  v.  Shelton,  95  N.  C.  619; 
PhUlips  T.  Hagart,  113  Cal.  552,  45  Paa  843, 
54  Am.  St  R^.  369.  See,  also,  Lewis  v. 
Hamilton,  26  Colo.  268,  68  Pac.  196. 

[2]  As  to  the  remaining  assignment  of  er- 
ror, appellant  Insists  that  the  court  abused 
its  discretion  in  overruling  the  motion  to  re- 
open the  case  and  permit  rebuttal  testimony 
to  be  given.  As  above  shown,  both  parties 
rested  at  the  trial.  The  court  took  the  case 
under  advisement  and  14  days  thereafter, 
before  Judgment  was  announced,  plaintiff 
filed  the  motion.  It  was  within  the  discre- 
tion of  the  court  to  grant  or  deny  the  motion. 
We  discover  nothing  in  the  record  that  sug- 
gests prejudice  or  feeling  on  the  part  of  the 
court  against  plaintiff  in  its  ruling  on  the 
motion.  (Plaintiff  bad  ample  opportunity  at 
the  trial  to  ask  for  a  continuance  in  order 
to  produce,  if  he  could,  this  rebuttal  testi- 
mony. In  the  morning  hour  Murray  and 
Morris  had  given  their  testimony.  Plain- 
tiff's attorney  had  not  rested  his  case  when 
a  recess  was  taken  at  noon.  He  had  two 
hours  at  that  time  to  think  the  matter  over, 
with  full  knowledge  of  the  testimony  attack- 
ing his  trustee's  deed.  In  bis  affidavit  the 
attorney  avers  that,  during  the  recess,  he 
tried  to  find  the  substituted  trustee,  Arnold, 
but  was  unable  to  find  him;  still  he  went 
back  to  court  at  2  o'clock  and  rested  bis 
case,  without  making  any  motion  or  suggest- 
ing anything  to  the  court  in  the  way  of  a 
continuance,  or  that  he  desired  further  time 
to  investigate  the  matters  testified  to  by  the 
two  witnesses.  After  apparently  being  sat- 
isfied to  submit  the  case  to  the  court  for  de- 
termination as  it  stood,  he  waited  two  weeks 
thereafter  before  indicating  to  the  court  that 
be  wanted  an  opportunity  to  Introduce  re- 
butting testimony.  It  is  also  stated  In  the 
attorney's  affidavit  that  he  had  no  knowledge 
whatever  that  defendant  Intended  to  question 
the  sale  upon  which  the  trustee's  deed  was 
founded,  and  that  he  was  surprised  by  the 
evidence  of  the  two  witnesses  mentioned. 
The  court  could  not  have  been  much  Im- 
pressed with  this  statement,  as  the  affidavit 
of  the  plaintiff  himself  stated  that  he  talked 
with  defendant's  witness  Morris  on  the  day 
he  recorded  the  trust  deed,  July  17,  1908,  and 
that  at  that  time  Morris  told  him  the  land 
had  not  been  sold,  and  affiant  in  reply  assert- 


ed it  had  been  sold  and  he  had  a  trustee's 
deed  which  he  had  brought  there  for  record. 
Morris  also  told  plaintiff,  at  that  time  that 
he  was  financially  interested  with  Murray  In 
the  land,  and  that  if  they  could  clear  up 
the  title,  they  would  own  the  land  Jointly: 
so  that  plaintiff's  own  affidavit  shows  be 
knew  both  Morris  and  Murray  were  contend- 
ing that  no  sale  had  taken  place,  and  he  had 
every  reason  to  believe  that  at  the  trial  this 
would  be  at  least  one  defense  he  would  have 
to  meet  It  should  be  presumed  that  plain- 
tiff conveyed  this  Information  to  his  attorney, 
and  he  should  not  be  heard  at  the  trial  to 
say  he  was  surprised  concerning  the  evidence 
of  Morris  and  Murray.  The  statements  con- 
tained in  the  affidavit  of  Arnold,  trustee,  are 
notMng  more  than  an  attempted  effort  to 
state  the  same  facts  concerning  the  sale 
which  are  already  recited  in  the  trustee's 
deed,  which  statements  are  much  less  clear 
and  positive  than  those  in  the  deed.  No  good 
purpose  could  be  served  by  reopening  the 
case  in  order  to  allow  the  trustee  to  recite 
the  same  facts  already  recited  In  the  trustee's 
deed,  and  especially  when  of  less  force  and 
clearness.  As  the  case  was  tried  to  the  court 
without  a  jury,  it  must  be  presumed  that  the 
trial  judge  carefully  read  and  considered  the 
four  affidavits  mentioned,  and  fairly  meas- 
ured the  full  force  and  effect  of  the  state- 
ments therein  contained,  as  against  the 
sworn  testimony  given  by  Morris  and  Mur- 
ray. It  should  also  be  presumed  that,  if  any- 
thing contained  in  the  affidavits  had  created 
In  the  mind  of  the  judge  a  serious  doubt  as 
to  the  sale  or  nonsale  under  the  trust  deed, 
he  would  have  promptly  granted  the  motion. 
The  trial  judge  was  warranted  in  consider- 
ing every  statement  in  the  affidavits  In  con- 
nection with  the  sworn  testimony  given  by 
the  two  witnesses,  and,  if  he  were  satisfied 
therefrom  that  the  evidence  as  a  whole  pre- 
ponderated in  favor  of  the  defendant,  he 
would  be  justified  in  overruling  the  motion, 
as  he  did.  We  cannot  do  otherwise  than  at- 
tribute to  the  able  judge  who  tried  the  case 
perfect  impartiality  as  between  the  contend- 
ing parties,  and  we  are  not  inclined  to  at- 
tribute to  him  an  arbitrary  and  willfol  abuse 
of  discretion,   as  suggested  by  appellant. 

t3]  This  is  not  a  case  where  a  purchase 
is  striving  to  maintain  his  title  to  real  prop- 
erty founded  upon  private  purchase  of  prem- 
ises, where  he  is  threatened  with  loss  of 
his  title  by  reason  of  some  defect  or  omis- 
sion in  his  title  deed  which  Is  discovered 
after  the  transfer,  but  is  a  case  where  he 
has  loaned  money  or  purchased  a  note  or 
other  indebtedness  on  the  faith  of  a  trust 
deed  security  upon  real  property.  It  is  a 
universal  rule  In  all  Jurisdictions  that  the 
doctrine  of  caveat  emptor  strictly  applies  in 
sales  under  a  trust  deed,  and  any  one 
standing  in  the  position  of  a  purchaser  at  a 
trustee's  sale  must  at  his  peril  see  to  it 
that  the  trustee  who  makes  the  sale  has  la 
every  way  fully  and  completely  followed  the 
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directions  prescribed  for  blm  In  the  trust 
deed. 

In  the  light  of  tbls  record,  we  cannot  say 
that  the  trial  court  abused  its  discretion 
in  OTnniUng  plaintiff's  motion. 

Our  conclusions  as  above  expressed  deter- 
mine this  appeal  in  favor  of  the  appellee, 
,and  the  Judgment  will  be  affirmed. 


MERCURE  et  al.  ▼.  GIBSON. 
(Court  of  Appeals  of  Colorado.    Feb.  11, 1914.) 

1.  Taxation  (i  7e2»)— Tax  Deed— VAUnnT 
—Assignment  or  Cehthtcate— Tnnt. 

A  tax  deed  was  void  on  its  face  where  the 
aasigmnent  of  the  tax  sale  certificate  by  the 
comity  clerk  was  made  more  than  three  years 
after  its  execution  and  delivery  to  the  county. 
[Ed.  Note. — ^For  other  cases,  see  Taxation, 
Cent  Dig.  SS  1514-1516;  Dec.  Dig.  {  T62.»l 

2.  Taxation   (t  805*)  —  Fivx^-Yeab  Likita- 
moNS. 

The  five-year  statute  of  limitations  is  not 
applicable  aa  a  defense  to  an  action  to  quiet 
title  under  Mills'  Ann.  Code,  {  255. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  159S-1597 ;    Dec.  Dig,  {  805.*] 
a  Taxation  (S  80o*)— Payment  of  Taxbs. 

Where  the  taxes  for  one  of  the  years  were 
due  for  some  time  before  the  issuance  and  re- 
cording of  the  tax  deed  under  which  defendant 
claimed  under  the  seven-year  limitations,  th;e 
payment  of  the  taxes  for  such  ^ear  cannot  be 
considered  as  one  of  the  requisite  yearly  pay- 
ments. 

[Ed.  Note.— For   other  cases,   see  Taxation, 
Cent  Dig.  H  1593-1597;   Dec.  Dig.  f  805.*] 
4.  Process  (S  96*)— Affidavit  for  Publica- 
tion. 

A  judgment  quieting  title  was  void,  where 
the  affidam  for  publication  of  sammons  was 
made  by  plaintiff's  attorney,  and  was  on  in- 
formation and  belief  as  to  material  matters, 
and  did  not  show  that  plaintiff  did  not  know  de- 
fendant's residence,  or  show  why  plalntifi  did 
not  mt^e  the  affidavit. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  H  10&-120;  Dec  Dig.  J  96.*] 

Appeal  from  District  Court,  Washington 
County ;  H.  P.  Burke,  Judge. 

Action  by  H.  A.  Gibson  against  I*  A.  Mer^ 
cure  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

R.  H.  Ollmore,  of  Denver,  tor  appellants. 
Isaac  Pelton,  of  Akron,  for  appellee. 

BELL,  J.  [1-3]  Appellee  brought  action 
March  10,  1908,  against  appellants,  under 
section  255,  Mills'  Annotated  Code,  to  quiet 
the  title  to  the  N.  W.  %  sec.  1,  twp.  2  N., 
R.  60  W.,  in  Washington  county,  Colo.  Ap- 
pellants after  denying  the  allegations  in  the 
complaint,  set  up  a  tax  deed,  Issued  to  their 
grantor,  Margaret  D.  Dickson,  dated  Janu- 
ary 19,  and  recorded  January  21,  1901,  For 
a  third  defense,  they  set  up  the  five-year 
statute  of  limitation ;  for  a  fourth  defense,  a 
Judgment  of  the  county  court  of  Washingtob 
county,  purporting  to  quiet  the  title  to  the 
premises  in  Stone,  Stlllman,  Toms,  trustee, 
and  the  Municipal  Debenture  Company;  for 


a  fifth  defense,  the  seven-year  statute  of  limi- 
tation, and  payment  of  taxes  thereunder  for 
seven  consecutive  years  under  claim  and  col- 
or of  title  made  In  good  faith.  The  parties, 
reapecttvely,  introduced  their  evidence;  then 
appellants  moved  for  Judgment  on  each  of 
said  defenses.  Their  motion  was  denied  by 
the  court,  and  a  decree  entered  for  the  ap- 
pellee quieting  the  title  to  the  premises  in 
Mm,  and  ordering  appellee  to  pay  to  appel- 
lant Nelson  $133.50,  taxes.  Interest,  and  pen- 
alties which  he  and  his  predecessors  in  in- 
terest had  paid  on  the  proi>erty.  The  appel- 
lee established  a  fee-simple  title  in  hinuielf 
to  the  premises  through  a  chain  of  title  from 
the  government  of  the  United  States.  The 
tax  deed  introduced  by  appellants  was  void 
upon  its  face  because,  among  other  reasons, 
the  assignment  of  the  tax  sale  certificate  by 
the  county  clerk  was  made  more  than  three 
years  after  its  execution  and  delivery  to  the 
county  of  Washington.  Empire  Co.  v.  Ir- 
win, 23  Colo.  App.  206,  128  Pac.  867;  Munson 
V.  Marks,  52  Colo.  653,  124  Paa  187,  The 
proof  of  the  statutes  of  limitation  was  In- 
sufficient: The  five-year  statute,  because  It 
does  not  apply  to  this  form  of  action  to  quiet 
title,  and  the  seven-year  statute,  because  ap- 
pellants relied  upon  the  payment  of  taxes  on 
said  premises  from  1900  to  1906,  both  in- 
clusive, and  it  required  the  payment  of  taxes 
tor  all  of  said  years  to  cover  seven  consecu- 
tive years  from  the  date  of  the  recording  of 
the  deed  to  the  time  of  the  commencement 
of  the  suit  The  taxes  for  1900  were  due 
for  some  time  prior  to  the  Issuance  of  or  re- 
cording of  the  tax  deed,  and  the  payment 
thereof  cannot,  under  any  condition,  be  con- 
sidered as  one  of  the  requisite  yearly  pay- 
ments. Crlstler  v.  Beardsley,  138  Pac.  68, 
decided  January  12,  1914;  Empire  Co.  v. 
HoweU,  22  Colo.  App.  684-509,  126  Pac. 
1096;  Ite  Ford  t.  Smith,  23  Colo.  App.  7&- 
80,  127  Paa  453;  Marks  v.  Morris,  64  Colo. 
186,  129  Pac.  82a 

[4]  The  judgment  of  the  county  court  pur- 
porting to  quiet  the  title  to  the  premises  In 
Stone  et  al.  was  void,  because,  among  other 
reasons,  the  affidavit  as  a  basis  for  the  publi- 
cation of  the  summons  was  made  by  an  at- 
torney for  the  plaintiffs  In  the  action,  and  on 
information  and  belief  on  Important  matters, 
and  does  not  show  that  plaintiffs  in  the  ac- 
tion did  not  know  the  residence  of  the  de- 
fendant, nor  why  plaintiffs  did  not  make  the 
affidavit  Sylph  M.  &  M.  Co.  v.  Williams,  4 
Colo.  App.  345,  346,  36  Pac.  80;  Everett  v. 
Ins.  Co.,  4  Colo.  App.  509-512,  86  Pac.  616; 
Davis  V.  J.  M.  L.  Co.,  2  Colo.  App.  381-388, 
31  Pac.  187. 

Appellants  showed  no  title  to  the  premises, 
and  raised  many  questions  which  did  not 
tend  to  prove  their  title,  many  of  which  have 
been  decided  adversely  to  their  contentions 
by  this  or  the  Supreme  Court,  and  it  would 
serve  no  good  purpose  if  we  should  recon- 
sider them. 
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We  find  no  reversible  error  In  the  record; 
hence  the  Judgment  Is  affirmed,  to  take  effect, 
however,  npon  the  payment  to  appellant  Nel- 
son, or  bis  legal  representatives,  the  amount 
of  taxes  and  Interest  found  due  him  by  the 
trial  court,  and  appellee  to  recover  his  costs 
expended  herein. 

Affirmed. 


ANTIS   ▼.   PARSON  et  alt 
(Supreme  Court  of  Oklahoma.     Dec.  9,  1913.) 

(Byllahiu  by  the  Court.) 
Affeax.  and   Ebbob   (i   564*)— Gase-Madb— 

Time  fob  Sebving — Extension. 

An  Older  granting  an  extension  of  time 
made  after  the  expiration  of  the  time  originally 
granted  for  making  and  serving  case-made  is 
void. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Eifor,  Cent  Dig.  JS  2501-2506,  2665-2559; 
Dec.  Dig.  {  664.«] 

Error  from  District  Court,  Harper  County; 
R.  H.  Loofbourrow,  Judge. 

Action  by  Charles  W.  Antis  against  A.  K. 
Parson  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Dismissed. 

Appelget  &  Herod,  of  Woodward,  for  plain- 
tiff In  error.  Cbas.  Swindall,  of  Woodward, 
for  defendants  in  error. 

TURNER,  J.  On  March  14,  1913,  motion 
for  a  new  trial  was  overruled,  and  plaintiff 
was  allowed  40  days  witliln  which  to  prepare 
and  serve  case-made,  defendants  allowed  10 
days  thereafter  within  which  to  suggest 
amendments,  the  same  to  be  settled  upon  5 
days'  notice  of  the  time  and  place.  On  April 
29,  1913,  plaintiff  was  granted  "an  extension 
of  60  days  from  this  date  to  prepare  and 
serve  case-made,  and  submit  the  same  to  the 
adverse  party  or  his  attorney  of  record,  and 
that  the  same  thereafter  be  settled  and  al- 
lowed within  the  times  in  the  original  order 
specified."  The  case-made  was  served  on 
May  7, 1913. 

From  an  affidavit  of  one  of  the  attorneys 
for  the  plaintiff  in  error,  which  is  attached 
to  the  case-made,  it  appears  that  he  Was  un- 
der the  impression  that  60  days  was  original- 
ly granted  for  preparing  and  serving  case- 
made,  and,  before  that  60  days  expired,  he 
secured  the  order  of  April  29,  1913,  granting 
an  additional  60  days,  and  that  the  case- 
made  was  filed  within  that  period.  The  facts 
are  that,  after  Judgment  was  rendered  in  fa- 
vor of  defendants,  no  Journal  entry  was  pre- 
pared by  them,  and  plaintiff.  In  order  to 
have  the  record  complete,  inserted  therein, 
without  submitting  it  to  the  trial  Judge,  a 
Journal  entry,  prepared  by  himself,  reciting 
that  60  days  was  allowed  within  which  to 
prepare  and  serve  oase-made;  that,  after  the 
case-made  was  served  on  defendants'  attor- 
ney, be  suggested  amendments,  one  of  wliicb 
was  a  new  and  correct  Journal  entry  allow- 
ing plaintiff  but  40  days  in  which  to  prepare 


and  serve  case-made,  all  of  whicb  amend- 
ments were  allowed  and  Incorporated  in.  tbe 
case-made. 

The  40  days  allowed  Match  14,  1913,  ex- 
pired April  24,  1913,  and  tbe  order  made 
April  29th  was  too  late.  An  order  granting 
an  extension  of  time  made  after  tbe  expira- 
tion of  the  time  originally  granted  for  mak- 
ing and  serving  a  case-made  is  void.  London 
&  Lancashire  Fire  Ins.  Co.  v.  Cumndngs,  23 
Okl.  126,  99  Pac  654;  BlUs  v.  Carr,  25  Okl. 
874,  108  Pac.  1101;  Bettis  v.  Carglle,  23  Okl. 
301,  100  Pac.  436;  Haynes  v.  Smith,  29  Okl. 
703,  119  Pac.  246. 

The  motion  to  dismiss  the  appeal  is  sns- 
talned.    All  the  Justices  concur. 


BRADY  et  al.  v.  BANK  OP  COMMERCE  OF 
COWETA  et  aL 

(Supreme  Court  of  Oklahoma.     Nov.  18,  1913. 
Rehearing  Denied  Feb.  28,  1914.) 

(Syllahus  hy  the  Court.) 

1.  Vendor  and  Pubchaseb  (§  130*)  — Con- 
tract OF  Sale— IMPUED  Wabbartt — Mab- 

EXTABLB  Tm.E. 

In  the  absence  of  an  express  provision  in- 
dicating the  character  of  the  title  provided  for 
by  a  contract  of  sale  of  real  property,  tbe  im- 
plication is  that  a  good  or  marketable  title  in 
tee  simple  is  intended  in  all  executory  contracts. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  245-247;    Dec.  Dig. 

2.  Vendob  and  Pubchaseb  (J  130*)— Con- 
TBACT  or  Sale— Implied  Wabbantt— Mab- 

KETABLE  TiTLE. 

Such  implied  warranty  only  exists  so  lon^ 
as  the  contract  remains  executory;  i.  e.,  until 
delivery  of  the  deed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H -245-247;  Dec  Dig.  S 
130.»] 

8.  Covenants  ({  22*)  —  Constbuction  —  Re- 
newal AOBEEMENT — W^HAT  LAW  GOVEBNS. 

An  executory  contract  for  the  sale  of  land 
in  the  Indian  Territory  was  made  in  said  ter- 
ritory July  29j  1907,  which  by  its  terms  expir- 
ed prior  to  Isovember  16,  1907  (the  day  that 
Oklahoma  was  admitted  into  the  Union  as  a 
state).  The  contract,  a  deed,  and  part  payment 
were  then  placed  in  escrow,  but  nothing  was 
done  toward  performing  tbe  conditions  of  the 
sale  agreement  until  Decemt>er  4,  1907,  when 
a  new  contract,  extending  the  time  of  perform- 
ance, was  signed  by  the  parties.  Within  a  short 
time  thereafter,  the  deed  and  consideration 
therefor,  including  two  certain  notes,  were  de- 
livered. Held,  in  an  action  to  recover  on  said 
notes,  where  the  makers  set  up  as  a  defense 
broken  covenants  of  warranty,  that  the  cove- 
nants contained  in  the  deed  should  be  construed, 
and  the  purchaser's  rights  thereunder  deter- 
mined, by  the  law  in  force  when  the  second 
contract  was  made  and  the  deed  delivered. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  i  21 ;    Dec  Dig.  S  22.*] 

4.  Covenants  (|  94*)— Covenants  of  Seisin 
—"Good  Right  to  Convey"— Bbeach. 
Under  section  1202,  Comp.  Lews  1909,  a 
warranty  deed  made  in  substantial  compliance 
with  the  provisions  of  said  act  shall  be  deemed 
a  covenant  on  the  part  of  the  grantor  that  at 
the  time  of  making  the  deed  De  was  l^^lly 
seised  of  an  indefeasible  estate  in  fee  simple 
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of  the  premises  and  hsd  a  good  right  and  full 
power  to  convey  the  same. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  ({  104-109;    Dec.  Dig.  i  94.*] 

6.  CovBNANTS  (I  94*)— "Covenants  of  Seis- 
in"—"Good  RiaHT  TO  Convkt"— Bbbach. 
"Covenants  of  seisin"  and  "good  right  to 
convey"  are  synonymous  and,  if  broken  at  all, 
are  broken  when  made,  and  an  actual  eviction 
is  unnecessary  to  consummate  the  breach. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  $§  104-109 ;    Dec.  Dig.  {  94.* 

For  other  definitions,  see  Words  and  Phre*- 
es,  ToL  2,  pp.  1695-1697;   vol.  4,  p.  3126.] 

6.  Vendor  and  Purohaseb  ({  808*)— Fobe- 
CLosuBE  OF  PuBOBABE- Monet  Mobtoaos — 
Defense — Bbeach  of  Covenants. 

In  such  cases  the  purchaser  in  possession, 
in  a  suit  to  foreclose  a  mortgage  ^ven  for  the 
purchase  money,  may  defend  against  a  recov- 
ery thereon  and  set  up  broken  covenants  of 
seisin,  providing  the  deed  be-  such  as  contem- 
plated by  the  statute  above  mentioned. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  862,  877-899;  Dec. 
Dig.  i  808.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Okmulgee  County; 
W.  Ik  Bamum,  Judge. 

Action  by  the  Bank  of  Commerce  of  Cow- 
eta against  A.  C.  Brady,  Maude  Brady,  and 
R.  I!.  Cook.  From  Judgment  for  plaintiff  and 
for  defendant  R.  E.  Cook,  defendants  A.  G. 
Brady  and  Maude  Brady  bring  error.  Re- 
versed and  remanded. 

Frank  F.  Lamb,  of  Okmulgee,  for  plalntlfTs 
In  error.  Owen  &  Stone,  of  Muskogee,  for  de- 
f^idanta  in  error. 


SHARP,  0.  On  July  29,  1907,  the  Coweta 
State  Bank  and  defendant  A.  C.  Brady  en- 
tered Into  a  written  contract  whereby  the 
former  agreed  to  sell  the  latter  160  acres  of 
land  lying  In  the  Western  district  of  the  In- 
dian Territory  for  $2,400  on  the  following 
conditions:  "That  the  party  of  the  second 
part  will  deposit  with  the  Bank  of  Commerce 
of  Coweta,  Ind.  T.,  five  hundred  dollars  (500) 
as  a  part  payment  for  said  tract  of  land. 
Party  of  the  first  part  agrees  to  place  with 
said  bank  a  warranty  deed  for  the  above-de- 
scribed land.  The  above  deed  and  deposit 
Is  to  be  held  by  the  Bank  of  Commerce  of 
Coweta,  Ind.  T.  Party  of  the  first  part 
agrees  with  the  party  of  the  second  part  to 
clear  up  the  tlUe  of  the  aforesaid  tract  of 
land  to  the  satisfaction  of  the  party  of  the 
second  part,  or  his  attorney,  and,  when  the 
title  is  acceptable,  party  of  the  second  part 
agrees  to  place  In  the  Bank  of  Commerce  of 
Coweta,  Ind.  X.,  the  balance  of  the  purchase 
price  of  said  land,  $1,900,  to  be  turned  over 
to  the  Coweta  State  Bank,  and  the  Bank  of 
Commerce  Is  to  turn  the  deed  of  the  afore- 
said described  tract  of  land  to  the  party  of 
the  second  part:  Provided,  however.  If  the 
said,  party  of  the  first  part  fails  to  clear  up 
the  title  to  the  said  tract  of  land  within 
ninety   days,  the  party  of  the  second  part 


may  withdraw  his  money  deposited  with  this 
contract,  and  if  the  party  of  the  second  part 
falls,  at  the  expiration  of  ninety  days,  to  ful- 
fill this  contract,  the  party  of  the  first  part 
may  withdraw  his  deed  from  the  said  bank, 
and  this  contract  shall  be  null  and  void." 

Contemporaneous  with  the  execution  of 
this  contract,  the  bank  executed  its  deed, 
which,  together  with  $500  put  up  by  Brady, 
was  placed  in  escrow  with  the  Bank  of  Com- 
merce. The  terms  of  the  contract,  other  than 
the  escrow  agreement,  not  having  been  com- 
piled with  by  either  party  within  the  time 
named  In  the  agreement,  the  parties  thereto 
on  December  4,  1907,  entered  Into  a  second 
written  agreement,  which  referred  to  the 
former  contract  and  the  respective  deposits 
made  with  the  depositary,  the  Bank  of  Com- 
merce. This  latter  agreement  referred  par- 
ticularly to  certain  valuable  Improvements 
that  the  purchaser  desired  to  place  on  the 
land,  and  provided  a  means  whereby  the 
amount  and  value  thereof  might  be  deter- 
mined, provided  either  that  the  deed  to  the 
land  was  not  perfected  or  that  It  was  not 
delivered  within  a  reasonable  time.  It  was 
further  agreed  that  the  seller  would  make 
every  effort  to  clear  the  title  to  the  land,  and 
for  the  depositary  to  deliver  the  deed  with- 
in 30  days  therefrom  If  possible. 

The  deed  deposited  was  a  general  warranty 
deed,  containing  no  special  covenants  of  war- 
ranty. On  or  about  January  1,  1908,  this 
deed  was  delivered  to  Brady,  who  in  turn 
executed  to  the  Coweta  State  Bank  his  note 
In  the  sum  of  $1,000,  due  and  payable  three 
years  from  date,  and  further  executed  to  the 
defendant  R.  E.  Cook  his  note  in  the  sum  of 
$900,  due  and  payable  two  years  after  date. 
Both  notes  were  secured  by  a  mortgage  on 
the  land  sold  Brady  by  the  bank.  The  mak- 
ers of  the  notes  having  defaulted  in  the  pay- 
ment of  Interest,  foreclosure  suit  was  Institut- 
ed by  the  then  holder  of  said  $1,000  note,  the 
Bank  of  Commerce,  the  depositary  named  in 
the  original  escrow  agreement.  The  defend- 
ant Cook  filed  a  cross-petition  and  prayed 
judgment  on  his  note  and  a  foreclosure  of  the 
mortgage  securing  the  same.  Trial  being 
had,  personal  Judgment  was  rendered  against 
the  Brady^  and  a  decree  of  foreclosure  en- 
tered. 

Among  other  defenses  pleaded  by  the  de- 
fendants, the  Bradys,  was  a  failure  of  con- 
sideration In  that  the  title  to  the  land  at- 
tempted to  be  conveyed  had  wholly  failed. 
The  land  was  originally  allotted  to  William 
Francis,  a  citizen  by  blood  of  the  Creek  Na- 
tion, who  died  April  6,  1905.  The  Coweta 
State  Bank,  It  seems,  obtained  whatever  title 
It  may  have  had  through  a  conveyance  by 
one  Mack  Francis,  represented  to  be  the  sole 
surviving  heir  at  law  of  William  Frauds,  de- 
ceased. It  was  further  claimed,  and  there 
was  evidence  offered  tending  to  show,  that,  at 
the  time  the  said  Mack  Francis  conveyed  said 
lands,  be  was  not  the  sole  surviving  heir  of 
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his  father,  bat  Instead  one  of  three  living 
children,  and  that  In  addition  thereto  said 
grantor  was,  on  the  date  of  his  said  convey- 
ance, a  minor  under  21  years  of  age.  All  evi- 
dence tending  to  show  these  facts  was  ex- 
cluded by  the  court,  and  the  court's  action 
therein  Is  assigned  as  error. 

The  theory  upon  which  the  plain tlfT  and  de- 
fendant Cook  proceeded  was  that,  the  Bradys 
neither  having  pleaded  nor  proved  an  eviction 
by  title  paramount,  the  makers  of  said  notes 
could  not  defeat  a  recovery  thereon.  In  an 
action  by  the  assignee  of  the  vendor;  that, 
being  In  possession  of  the  lands  described  In 
the  deed,  the  covenant  of  warranty  contained 
therein  was  not  broken.  Numerous  Arkansas 
decisions  are  dted  tn  support  of  this  con- 
tention, among  which  are  the  following:  Lo- 
gan V.  Moulder,  1  Ark.  313,  33  Am.  Dec.  338; 
Bird  V.  Smith,  8  Ark.  369;  Walker  v.  John- 
son, 13  Ark.  524 ;  Collier  v.  Cowger,  52  Ark. 
322,  12  S.  W.  702,  6  L.  R.  A.  107;  Thompson 
V.  Brazlle,  65  Ark.  495,  47  S.  W.  299. 

Conceding  the  rule  In  that  state  to  be  that, 
It  in  a  conveyance  tiiere  be  no  covenant  oth- 
er than  of  warranty  of  title,  a  purchaser 
in  possession  has  neither  cause  of  action 
nor  legal  excuse  to  withhold  payment  until 
he  has  been  evicted,  in  the  absence  of  ei- 
ther fraud  or  misrepresentation  affecting  the 
title,  or  situation  of  the  property  amounting 
to  fraud,  we  must  first  determine  whether 
the  Arkansas  rule  of  decision  in  force  in  the 
Indian  Territory  prior  to  November  16,  1907, 
furnishes  the  law  by  which  we  are  to  deter- 
mine the  respective  rights  of  the  parties,  and, 
if  not,  then  to  ascertain  what  is  the  con- 
trolling law,  for  It  must  l>e  admitted  that 
the  right  of  a  purchaser  through  a  general 
warranty  deed,  without  special  covenants  of 
warranty,  under  the  Arkansas  law,  differs 
materially  from  those  rights  that  foUow  un- 
der the  same  form  of  deed  under  our  statute. 

[1,  2]  We  have  been  unable  to  find  any  au- 
thorities directly  in  point,  but  a  close  and 
careful  study  of  the  written  contracts  Im- 
pels us  to  the  belief  that  the  parties  thereto 
contemplated  a  good  or  marketable  title  tn 
fee  simple.  But  whether  the  contracts.  In- 
terpreted in  the  light  of  the  surrounding 
facts  and  of  the  law  at  the  time  In  force, 
can  be  so  construed.  It  is  a  very  general  rule 
ttiat,  in  the  absence  of  an  express  provision 
indicating  the  character  of  title  provided 
for  by  a  contract  of  sale  of  real  property, 
the  implication  is  that  a  good  or  marketable 
title  in  fee.  simple  is  intended  In  all  executory 
contracts.  Teates  et  al.  v.  Pryor,  11  Ark. 
58;  Witter  v.  Biscoe,  13  Ark.  422;  Vaughan 
V.  Butterfleld,  88  Ark.  289,  107  S.  W.  993, 
122  Am.  St  Rep.  31 ;  Durham  v.  Hadley,  47 
Kan.  73,  27  Pac.  105;  McPherson  et  al.  v. 
Klssee,  239  Mo.  664,  144  S.  W.  410;  Vought  v. 
WUUams,  120  N.  Y.  253,  24  N.  E.  195,  8  L. 
R.  A.  591,  17  Am.  St  Rep.  634:  Meyer  v. 
Madreperla,  68  N.  J.  Law,  258,  53  AU.  477, 
06  Am.  St  Rep.  636;   39  Cyc.  1442. 


[3]  With  regard  to  deeds,  where  the  title 
passes  by  delivery,  It  Is  provided  by  section 
1214,  Comp.  Laws  1909:  "Every  estate  in 
land  which  shall  be  granted,  conveyed  or  de- 
mised by  deed  or  will  shall  be  deemed  an 
estate  In  fee  simple  and  of  inheritance,  un- 
less limited  by  express  words." 

The  original  contract  on  the  advent  of 
statehood,  liad  not  t)een  complied  with  by 
either  party,  but  on  the  other  hand  remained 
dormant  At  that  time  either  was  free  to 
be  relieved  of  Its  terms;  the  seller  by  re- 
calling his  deed,  the  purchaser  by  withdraw- 
ing his  deposit  But  neither  had  elected  so 
to  do,  and  on  the  4th  day  of  December  fol- 
lowing they  entered  into  a  new  agreement, 
executed  with  all  the  formalities  of  the  orig- 
inal, but  which  referred  to  the  deposits  tbere- 
tofore  made  under  the  old  contract  Under 
this  latter  agreement  the  seller  obligated  it- 
self to  perfect  the  deed  within  a  reasonable 
time,  and  to  clear  up  tiie  title  to  the  land, 
and  "have  Bank  of  Commerce  deliver  title 
within  30  days,  if  possible."  The  record 
does  not  show  that  anything  had  lieen  done 
on  the  date  of  the  contract  toward  perfect- 
ing the  seller's  title  to  the  land.  The  deed 
remaining  in  escrow,  and  the  conditions  of 
the  escrow  agreement  not  having  l>een  com- 
piled with,  no  title  had  passed  to  the  pur- 
chaser.   Comp.  Laws  1909,  §§  1091,  1092. 

While  the  contract  of  July  29,  1907,  re- 
quired only  that  the  bank  deposit  a  war- 
ranty deed,  it  was  farther  provided  that  said 
bank  was  to  dear  up  the  title  to  the  satis- 
faction of  the  purchaser  or  his  attorney,  ob- 
vlonsly  meaning  that  the  warranty  deed  con- 
templated by  the  parties  was  to  be  executed, 
either  when  the  tittle  was  cleared  up,  or  was 
to  be  such  as  would  fully  protect  the  pur- 
chaser against  the  existing  defects  that  ren- 
dered the  close  of  the  transaction,  at  the 
time,  impracticable.  WhUe  the  Arkansas 
laws  were  in  force,  the  purchaser  did  not 
accept  the  deed,  bnt  after  the.  execution  of 
the  new  agreement,  and  when  the  present 
laws,  which  we  have  seen  more  fully  pro- 
tected the  purchaser,  became  elFective,  the 
deed  was  accepted  and  the  cash  paid  and 
the  notes  executed  and  delivered.  The  tm- 
dertaklng  as  renewed  was  to  furnish  a  war- 
ranty deed.  The  second  contract  being  made, 
and  the  deed  delivered  and  accepted  while 
the  Oklahoma  laws  were  In  force,  it  vrill  be 
presumed,  In  the  absence  of  proof  to  the 
contrary,  tliat  the  parties  contracted  with 
reference  to  the  laws  in  force  at  the  time. 
The  rule  Is  general  that  the  laws,  in  exist- 
ence when  a  contract  in  regard  to  real  es- 
tate is  made,  enter  into  and  become  a  part 
of  such  contract  Simpson  et  aL  v.  HllUs, 
30  Okl.  661,  120  Pac.  572,  Ann.  Cas.  1913C, 
227;  Phlnney  v.  Phlnney,  81  Me.  450,  17  Atl. 
405,  4  L.  R.  A.  348,  10  Am.  St  Rep.  266; 
Brine  v.  Hartford  Fire  Insurance  Co.,  96  U. 
S.  627,  24  L.  Ed.  858.  At  the  time  of  the  re- 
newal of  the  contract,  the  laws  in  force 
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whoi  negotlattons  wero  begnn  tiad  become 
obsolete,  and.  If  such  laws  were  to  control, 
an  express  provision  to  tbat  effect  should 
have  been  incorporated  In  the  second  con- 
tract, or  by  express  words  the  title  should 
have  been  limited  in  the  deed.  Under  the 
original  contract,  only  the  deposits  with  the 
depositary  had  been  made.  Not  having  been 
performed  within  the  time  named  or  witUn 
a  reasonable  time  thereafter,  by  the  efflux 
of  time  either  party  could  have  withdrawn 
from  its  terms  without  incurring,  so  far  as 
the  record  dlscloees,  any  liability.  By  the 
subsequent  agreement,  the  purchaser  went 
into  possession  and  erected  on  the  lands  im- 
provements of  the  alleged  value  of  $2,000, 
so  that  what  was  done  toward  a  carrying 
out  of  the  conditions  named  in  the  escrow 
agreement  was  done  under  the  renewed  or 
second  agreement,  extending  the  time  of  per- 
formance. Our  conclusion,  therefore,  is  that 
the  laws  of  Oklahoma,  and  not  of  Arkansas, 
must  govern. 

[4>  S]  Under  section  1202,  Comp.  Laws  1909 
(section  1162,  Rev.  Laws  1910),  It  is  provid- 
ed: "A  warranty  deed  made  in  substantial 
compliance  with  the  provisions  of  this  chap- 
ter shall  convey  to  the  grantee,  his  heirs  or 
assigns,  the  whole  interest  of  the  grantor  in 
the  premises  described,  and  shall  be  deemed 
a  covenant  on  tbe  part  of  the  grantor  that 
at  the  time  of  making  the  deed  he  is  legally 
seised  of  an  Indefeasible  estate  in  fee  simple 
of  the  premises  and  has  good  right  and  full 
power  to  convey  the  same ;  that  the  same  is 
dear  of  all  incumbrances  and  liens,  and  that 
he  warrants  to  the  grantee,  his  heirs  and 
assigns,  the  quiet  and  peaceable  possession 
thereof,  and  vrill  defend  the  title  thereto 
against  all  persons  who  may  lawfully  claim 
the  same;  and  the  covmants  and  warranty 
shall  be  obligatory  and  binding  upon  any 
such  grantor,  his  heirs  and  personal  repre- 


sentatives, as  U  writtm  at  loigth  In  such 
deed." 

In  FaUer  t.  Davis  et  al.,  80  OU.  66,  118 
Paa  882,  Ann.  Cas.  1913B,  1181  (cited  in 
Joiner  v.  Ardmore  Loan  dc  Trust  Co.,  33  Okl. 
266,  124  Paa  1073),  it  was  held  that  cove- 
nants of  seisin  and  good  right  to  convey 
were  synonymous,  and  if  broken  at  all  were 
broken  when  made,  and  an  actual  eviction 
was  unnecessary  to  consummate  the  breach. 
Tbe  rule  there  announced  is  one  that  ob- 
tains in  the  great  majority  of  American  Ju- 
risdictions, where  covenants  of  seisin  and 
of  good  light  to  convey  are  considered  as 
covenants  in  prsesenti  and  broken,  if  at  all, 
as  soon  as  made,  if  the  covenantor  is  not  le- 
gally seised  of  the  property  sought  to  t>e  con- 
veyed. An  extended  note  to  the  above  case 
reviews  at  length  the  authorities,  both  in 
tills  country  and  in  England  and  Canada, 
rendering  unnecessary  any  further  discus- 
sion of  the  question. 

[I]  The  deed  through  wliich  defendants 
claim  title  meets  fully  the  requirements  of 
the  statute  then  in  force.  If,  therefore,  the 
Coweta  State  Bank  was  not  legally  seised  of 
an  indefeasible  estate  in  fee  simple  of  the 
lands  and  did  not  have  a  good  right  and 
full  power  to  convey  the  same,  the  implied 
covenant  of  seisin  attaching  under  the  stat- 
ute was  broken,  and  the  purchasers,  in  a 
suit  on  the  notes,  had  the  right,  as  a  defense 
thereto,  to  plead  a  failure  of  consideration, 
without  an  eviction  from  the  premises.  Up- 
on the  plaintiff's  title  must  ultimately  rest 
the  right  to  recover  on  these  notes. 

The  case,  we  tlilnk,  was  decided  upon  a 
mistaken  notion  as  to  the  applicatory  law, 
and  for  that  reason  the  Judgment  of  the  trial 
court  should  be  reversed,  and  tbe  cause  re- 
manded for  a  new  trial. 

PER  CURIAM.    Adopted  in  whole 
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PRICB  V.  SALISBURY. 
(Supreme  Court  of  Oklahoma.     Feb.  10,  1914.) 

(Byllaiu»  hv  tlie  Court.) 

1.  MOBTOAGES  (J  200*)— Payment  or  Taxe»— 
Duty  or  Mobtoaoke. 

A  peraon  holding  a  mortgage  upon  real 
estate  as  security  for  a  debt  is  under  no  obliga- 
tion to  pay  the  taxes  upon  such  property,  unless 
there  is  some  provision  in  the  mortgage  requir- 
ing him  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §;  526-531 ;   Dec  Dig.  {  200.*] 

2.  Mobtqaqes  (J  144*)— Tax  Saix— Right  to 

PDBCH  A  BE — MOBTO  AOEE . 

A  person  holding  a  mortgage  on  property 
may  acquire  title  to  the  mortgaged  premises  by 
the  purchase  at  tax  sale  and  obtaining  tax  deed 
therefor. 

FBd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  285-289 ;   Dec.  Dig.  {  144.*3 

8.  Taxation  (I  779*)— Tax  Deed— Title. 

A  tax  deed  regularly  Issued  by  the  county 
treasurer,  two  years  having  passed  since  the 
tax  sale  and  issuance  of  the  certificate  of  pur- 
chase, vests  in  the  grantee  named  in  such  deed 
an  absolute  fee-simple  title  in  the  land  therein 
described. 

[Eld.  'Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §  1547;  Dec.  Dig.  |  W9.*] 

Commissioners'  Opinion,  Division  No.  2. 
Brror  from  District  Court,  Oklahoma  Coun- 
ty; John  J.  Carney,  Judge. 

Action  by  James  B.  Price  against  George 
Salisbury  for  the  recovery  of  the  possession 
of  land,  and  for  damages.  Judgment  was  for 
tiie  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

W.  R.  Wheeler,  of  Anadarko,  and  Olddlngs 
&  Olddlngs,  of  Oklahoma  City,  for  plaintiff 
in  error.  Everest  &  Smith  ft  Campbell,  of 
Oklahoma  City,  for  defendant  in  error. 

GALBBAITH,  0.  Hie  plaintiff  In  error,  as 
plaintiff  in  the  court  below,  Instituted  an  ac- 
tion March  30,  1910,  in  the  district  court  of 
Oklahoma  county,  alleging  that  he  was  the 
owner  of  the  legal  title  and  entitled  to  the  pos- 
session of  the  N.  B.  ^  of  section  13,  township 
14  N.,  range  4  W.,  and  alleging  that  the  pos- 
session of  the  same  had  been  unlawfully  with- 
held from  him  by  the  defendant,  and  prayed 
for  the  possession,  damages,  and  for  general 
relief.  The  defendant  answered,  first,  by 
general  denial,  and,  second,  admitted  that  he 
was  in  the  possession  of  the  land  described, 
and  was  and  had  been  since  the  3d  day  of 
May,  1900 ;  and  by  way  of  cross-petition  the 
defendant  alleged  that  he  was  the  owner  of 
the  premises,  and  in  the  quiet  and  peaceable 
possession  thereof,  and  that  the  action  insti- 
tuted by  the  plaintiff  cast  a  cloud  over  his 
title,  and  that  the  plaintiff  was  without  right, 
title,  or  equity  in  and  to  said  lands,  or  any 
part  thereof,  and  prayed  that  plaintiff  take 
nothing  by  his  action,  and  that  the  title  in  the 
land  described  be  quieted  in  the  defendant  as 
against  the  claim  of  the  plaintiff  and  all 
persons  claiming  by,  through,  or  under  him 
since  the  commencement  of  the  action. 


The  Issues  were  properly  Joined  under  the 
pleadings  as  above  set  out,  and  a  Jury  waived, 
and  the  cause  submitted  to  the  court  for  trial. 
It  appeared  from  the  evidence:  That  the 
plaintiff  was  the  homestead  entryman  of  the 
land  described,  and  his  final  proof  was  made 
and  certificate  issued  to  him  under  date  of 
May  9, 1894.  That  on  June  7, 1894,  the  plain- 
tiff. Joined  by  his  wife,  executed  a  real  estate 
mortgage  on  the  land  to  W.  W.  Grant  to  se- 
cure a  promissory  note  bearing  that  date  and 
due  five  years  thereafter,  bearing  interest 
from  date,  payable  semiannually.  That  about 
three  years  after  the  execution  of  the  note 
and  mortgage  the  plaintiff  and  bis  wife  aban- 
doned the  land,  and  took  up  a  nomadic  life^ 
wandering  from  place  to  place  for  the  benefit 
of  his  wife's  health,  as  he  claimed,  traveling 
in  a  wagon  for  a  period  of  some  ten  years 
thereafter,  a  portion  of  which  time  was  spoit 
in  the  state  of  Missouri.  That  shortly  after 
he  returned  to  OlUahoma  he  instituted  this 
suit  That  the  plaintiff  defaulted  in  the 
payment  of  interest  due  upon  his  mortgage 
note,  and  also  failed  to  pay  the  taxes  against 
the  land,  and  the  same  was  sold  for  tax- 
es November  16,  1896,  and  purchased  by- 
Whit  M.  Grant  That  Whit  M.  Grant,  as 
attorney  for  the  mortgagee,  his  brother,  com- 
menced an  action  to  foreclose  the  mortgage 
on  the  real  estate  described  February  13, 
1897,  and  service  was  attempted  to  be  made 
on  the  defendants  by  publication  notice. 
This  suit  proceeded  to  Judgment  and  decree, 
and  an  order  of  sale  issued,  and  the  land  was 
sold  by  the  sheriff  and  purchased  by  Whit 
M.  Grant,  the  sheiiflT's  deed  to  Grant  being 
under  date  of  April  14, 1897,  and  the  tax  deed 
for  the  land  was  executed  to  Whit  M.  Grant 
November  19, 1898.  That  Whit  M.  Grant  and 
his  wife  conveyed  the  land  to  the  defendant, 
Salisbury,  by  warranty  deed  May  3, 1900. 

The  court  below  found  that  the  affidavit 
for  publication  services  in  the  action  of  W. 
W.  Grant  against  James  B.  Price  was  Insuffi- 
cient in  form,  and  that  the  district  court  did 
not  acquire  Jurisdiction  in  the  foreclosure 
suit  on  account  thereof,  and  that  the  sale  of 
the  land  in  controversy  under  the  decree  was 
void,  and  that  the  sheriffs  deed  did  not  con- 
vey title  to  Whit  M.  Grant  Also,  that  the 
tax  deed  Issued  by  the  county,  treasurer  of 
Oklahoma  county  to  Whit  M.  Grant  Novem- 
ber 16,  1898,  did  convey  the  land  in  contro- 
versy, and  gave  a  perfect  title  thereto  to 
Whit  M.  Grant,  and  that  Whit  M.  Grant  con- 
veyed and  gave  a  valid  title  to  the  defendant, 
George  Salisbury.  The  court  also  made  a 
general  finding  on  the  Issues  in  said  cause  for 
the  defendant,  George  Salisbury,  and  against 
the  plaintiff,  and  found  that  the  defendant 
was  entitled  to  a  decree  quieting  the  title  to 
the  land  in  controversy  in  the  defendant  aa 
prayed  in  his  cross-x)etltlon.  The  court  de- 
creed according  to  these  findings.  The  plain- 
tiff excepted  to  the  findings,  Judgment,  and 
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decree,  and  appealed  to  this  coart  by  petition 
In  error  and  case-made,  after  the  overruling 
of  bis  motion  for  new  trial. 

[1, 2]  Numerous  assignments  are  made  in 
the  petition  in  error;   but  only  one  error  Is 
argued  In  the  brief  of  counsel  for  plaintiff  In 
error,  that  Is,  that  Whlt  M.  Grant  could  not 
obtain  title  to  the  land  in  controversy  under 
the  tax  deed  by    reason  of  the  fact  that  the 
mortgagee,  W.  Wv  Grant,  was  his  brother, 
and  that  he  acted  as  agent  for  hla  brother  In 
making  the  mortgage  loan,  and  as  attorney 
for  his  brother  In  the  foreclosure  salt,  and 
that  on  account  of  this  relationship  his  pay- 
ing the  taxes  accrued  to  the  interest  of  his 
brother,  the  mortgagee,  and  the  lien  secured 
by  reason  thereof  was  merged  in  the  mort- 
gage Hen,  and  was  waived  by  failure  to  in- 
clude the  same  in  the  foreclosure  suit.    In 
support  of  tills  contention,  counsel  cite  the 
case  of  Kersenbrock  v.  Muff  et  al.,  from  the 
Supreme  Court  of  Nebraska,  reported  in  29 
Neb.  530,  46  N.  W.  778;    Smith  v.  Perkins, 
from  the  Court  of  Appeals  of  Kansas,  report- 
ed in  10  Kan.  App.  577,  63  Paa  297;  Shepherd 
V.  Vincent,  from  the  Supreme  Court  of  Wash- 
ington, reported  In  38  Wash.  493,  80  Pac.  777. 
In  the  Muff  Case  the  point  determined  was 
that,   where  the   mortgagee   of   real   estate 
pays  taxes  on  the  mortgaged  property  to  en- 
able him  to  negotiate  the  mortgage,  and  sub- 
sequently  sells  the  mortgage   to  the  mort- 
gagors and  executes  and  delivers  an  uncon- 
ditional  release  of   the  mortgage  and  the 
debt  secured  thereby,  It  was  held  that  the 
mortgagee  could  not  afterwards  maintain  an 
action  against  the  mortgagor  for  the  amount 
of  the  taxes  so  paid. 

In  the  Perkins  Case  one  of  the  points  de- 
termined was  that,  where  the  mortgagee  pro- 
cures a  tax  deed  to  the  mortgaged  property. 
this  fact  did  not  bar  liim  from  brining  a 
suit  to  foreclose  the  mortgage,  for  the  reason 
that,  since  the  rule  that  such  tax  deeds  de- 
stroy all  other  titles  and  liens  only  relates  to 
adversary  claims,  the  money  paid  for  the 
tax  title  is  not  within  the  rule  of  merger. 
This  holding,  as  we  understand  it,  is  directly 
contrary  to  the  contention  of  the  plaintiff  In 
error  in  this  case. 

In  the  Vincent  Case,  supra,  It  was  deter- 
mined that  a  mortgagee  by  the  purchase  of 
an  outstanding  tax  title  could  not  disturb  the 
title  of  the  mortgagor,  and  this  holding  was 
based  upon  an  express  statute  of  the  state 
of  Washington. 

It  will  be  observed  that  these  authorities, 
in  so  far  as  they  do  not  hold  directly  against 
the  contention  of  the  plaintiff  in  error,  give 
no  8ui>port  to  his  contention.  The  evidence 
in  the  case  at  bar  shows  that  the  mortgagee 
did  not  pay  the  taxes,  and  that  the  mort- 
ga)i;ee  did  not  obtain  or  attempt  to  obtain  the 
tax  title  to  the  land  In  controversy.  It 
shows  that  W.  W.  Grant,  the  mortgagee, 
and  Whit  M.  Grant,  the  bolder  of  the  tax  ti- 
tle, are  two  separate  and  distinct  Individuals, 
altbongb  tbey  are  brothers,  and  there  is  no 
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finding  by  the  court  below  that  Whit  M. 
Grant,  in  paying  the  taxes  on  tiie  mortgaged 
premises,  acted  as  agent  of  his  brother,  the 
mortgagee,  and  there  is  no  attempt  to  show 
this  agency  except  by  inference.  The  posi- 
tive testimony  is  to  the  contrary.  However,, 
this  Is  Immaterial,  as  will  hereafter  appear. 
If  Whit  M.  Grant  was  acting  as  agent  for 
the  mortgagee  in  paying  the  taxes  on  the 
mortgaged  premises,  and  In  securing  the  tax 
title,  there  could  be  no  merger  of  liens,  in 
this  instance  In  any  event,  and  the  bringing 
of  the  foreclosure  suit,  without  including 
the  tax  lien  therein,  could  not  bar  the  asser- 
tion of  the  tax  title,  for  the  reason  that  the 
court  below  held  that  on  account  of  the  de- 
fective affidavit  for  publication  service  the 
court  acquired  no  Jurisdiction  in  the  fore- 
closure suit,  and  the  decree  of  sale  and  the 
deed  were  absolutely  void.  The  plaintiff  In 
error  did  not  appeal  from  that  Judgment  and 
finding,  and  there  is  no  cross-appeal  by  the 
defendant  in  error,  so  that  Judgment  is  final. 
The  case  stands,  so  far  as  the  foreclosure 
proceeding  Is  concerned,  as  though  no  fore- 
closure suit  had  ever  been  filed  by  the  mort- 
gagee. A  waiver  of  a  right  cannot  be  predi- 
cated upon  an  absolutely  void  proceeding. 

However,  the  question  presented  by  this 
appeal  seems  to  have  been  foreclosed  against 
the  contention  of  the  plaintiff  In  error  by  the 
decision  of  the  Supreme  Court  of  Oklahoma 
Territory  in  Jones  v.  Black,  18  Okl.  344,  88 
Paa  1062,  90  Paa  422,  11  Ann.  Cas.  753. 
The  first  and  second  paragraphs  of  the  syl- 
labus are  as  follows: 

(1)  "A  person  holding  a  mortgage  upon 
real  estate  as  security  for  a  debt  Is  under  no 
obligation  to  pay  the  taxes  upon  such  prop- 
erty, unless  there  Is  some  provision  In  the 
mortgage  requiring  him  to  do  so." 

(2)  "A  person  holding  a  mortgage  upon 
property  may  acquire  title  to  the  mortgaged 
premises  by  the  purchase  at  tax  sale  and  ob- 
taining tax  deed  therefor." 

If  the  mortgagee  could  obtain  this  tax  title 
to  the  mortgaged  premises,  it  follows,  of 
conrse,  that  the  brother  of  the  mortgagee 
could  obtain  it,  whether  he  acted  In  bis  in- 
dividual capacity  or  as  agent  for  the  mort- 
gagee. It  appears  from  the  record  that  the 
plaintiff  in  error  made  no  attempt  to  redeem 
the  land  from  the  tax  sale  within  the  two 
years  given  by  section  6034,  Wilson's  Stats. 
1903,  and  that  the  tax  deed  was  regularly 
Issued  after  the  expiration  of  two  years  from 
the  date  of  the  sale  and  the  Issuance  of  the 
certificate.  The  effect  of  this  tax  deed  as  de- 
clared by  section  6036,  Wilson's  Stats.  1903, 
was  that  it  "shall  vest  In  the  grantee  an  ab- 
solute estate  la  fee  simple  in  such  lands." 
The  tax  deed  Introdnced  In  evidence  appear- 
ed to  be  regular  upon  its  face,  and  the  trial 
court  was  Justified  in  finding,  as  a  matter  of 
law,  that  the  same  vested  a  fee-simple  title 
to  the  premises  In  controversy  in  Whit  M. 
Grant,  and  was  also  Justified  in  decreeing, 
under  the  cross-petition,  that  the  title  to  the 
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premises  In  controversy  was  In  the  defend- 
ant In  error,  and  In  quieting  tbe  title  there- 
in in  him  against  tbe  claim  of  the  plalntlll 
in  etror  and  all  persons  claiming  by,  through, 
or  under  him  since  the  commencement  of  the 
action. 

The  errors  assigned  are  without  merit,  and 
the  judgment  appealed  from  should  be  af- 
firmed, with  costs.  . 

PER  CURIAM.     Adopted  in  whole. 


ATCHISON,  T.  &  8.  P.  RT.  CO.  ▼.  STATE 

ex  rel.  WEST,  Atty.  Gen. 
(Supreme  Court  of  Oklahoma.    Feb.  17,  1914.) 

(Syllabus  by  the  Court.) 

1.  RAII.BOADS  (§§  96,  97*)— Right  to  Estab- 
lish ACBOSS  RAJLBOAD — COKFOBATION  COU- 
lUSBOtON. 

The  jurisdiction  to  open  public  highways 
and  crossings  over  railway  rights  of  way  is 
Vested  in  the  local  authorities  and  not  in  the 
Corporation  Commission  of  the  state;  and, 
wbere  no  highway  or  crossing  has  been  lawful- 
ly established  and  opened  over  the  right  of 
wa^  of  a  railroad,  the  said  Commission  has  no 
jurisdiction  to  determine  the  character  of  the 
crossing  to  be  provided,  and  require  its  instal- 
lation. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  K  284-290,  297-304 ;  Dec.  Dig.  g| 
96,  97.»] 

2.  Railroads  (§  9*)— Obdeb  of  Cobpobation 

COHMISSIO  N— APPBAt. 

An  appeal  will  not  lie  from  an  order  of 
the  Corporation  Commission  requiring  the  cor- 
rection of  an  abuse  which  affects  the  people  of 
a  particular  community  disconnected  from  the 
use  of  a  railway  for  the  transportation  of 
themselves  and  their  property. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  g{  12-19;    Dec.  Dig.  g  9.*] 

Appeal  from  the  State  Corporation  Com- 
mission. 

Proceedings  before  the  Corporation  Com- 
mission by  the  State,  on  the  relation  of 
Charles  West,  Attorney  General,  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany. From  an  order  directed  to  the  Railway 
Company,  It  appeals.    Appeal  dismissed. 

Cottlngham  &  Bledsoe,  of  Oklahoma  City, 
for  appellant  Charles  West,  Atty.  Oen.,  and 
Charles  L.  Moore,  Asst  Atty.  Gen.,  for  ap- 
pellee. 

LOOFBOURROW,  J.  [1]  This  is  an  ap- 
peal from  order  No.  669  of  the  Corporation 
Commission  of  the  state  of  Oklahoma,  direct- 
ing the  Atchison,  ^opeka  &  Santa  F6  Railway 
Company  to  build  a  viaduct  across  Its  tracks 
on  dther  Cleve^land,  Oklahoma,  or  Noble  av- 
enues, in  the  city  of  Guthrie,  leaving  to  tbe 
discretion  of  the  company  the  selection  of 
one  of  said  streets  on  which  to  construct  said 
viaduct  There  is  no  crossing  on  Cleveland 
avenue,  and  for  that  reason  the  Corporation 
Commission  has  no  iwwer  to  establish  the 
same.    See  St  L.  &  S.  F.  Rd.  Co.  v.  Love,  29 


Okl.  623,  118  Pae.  259.  Prior  to  the  making 
of  said  order,  a  hearing  was  had  before  the 
Commission,  wherein  16  different  witnesses 
testified.  The  evidence  shows  there  are  cross- 
ings on  Noble  and  Oklahoma  avenues,  and 
that  flagmen  had  been  maintained  at  these 
crossings;  that  said  railway  had  been  operat- 
ed over  said  crossings  for  about  22  years; 
and  that  during  that  time  but  one  person  has 
sustained  a  personal  injury  at  such  crossings, 
probably  the  result  of  the  negligence  of  the 
person  so  injured,  while  attempting  to  cross 
the  track.  We  find  but  one  witness  who  tes- 
tifies that  the  crossings  were  dangerous  to  the 
public  traveling  on  the  trains,  anf  that  testi- 
mony is  of  a  rather  negative  and  unsatisfac- 
tory character  on  this  point.  Witness  E.  S. 
liowther,  who  had  lived  in  Guthrie  for  six 
years,  and  had  been  a  railroad  conductor  in 
charge  of  trains  over  these  particular  cross- 
ings, upon  being  asked  as  to  the  safety  of  the 
public  traveling  upon  trains  or  the  danger 
from  these  crossings,  answered,  "I  don't  think 
they  are  as  safe  as  they  could  be."  Defend- 
ant in  error  calls  our  attention  to  no  other 
witness  testifying  on  this  subject  and  we  are 
unable  to  find  any  other  evidence  in  the  rec- 
ord relative  thereto.  Such  evidence  Is  not 
sufficient  to  reasonably  support  the  findings 
of  the  Commission  that  these  crossings  are 
dangerous  to  the  people  who  travel  on  the 
trains  or  to  the  transportation  of  property 
carried  thereon.  But  the  evidence  does  show 
that  the  present  crossings  are  not  convenient 
for  the  people  of  Guthrie,  using  the  streets 
and  crossings;  that  they  are  dangerous  to 
people  of  that  community,  and  that  horses 
are  frequently  frightened  thereon,  and  in 
some  instances  vehicles  have  been  damaged 
by  being  run  Into  by  the  appellant's  trains: 
that  they  are  grade  crossings,  etc. 

[2]  In  the  case  of  A.,  T.  &  S.  F.  Ry.  Co.  v. 
State  et  al.,  28  Okl.  797,  116  Pac.  872,  JusUce 
Kane  states:  "This  court  however,  is  of  the 
opinion  that  as  the  order  complained  of  re- 
quires tbe  correction  of  an  abuse  which  af- 
fects the  people  of  a  particular  community 
disconnected  from  their  use  of  the  railway 
for  tbe  transportation  of  themselves  and 
their  property,  an  appeal  does  not  lie  there- 
from to  the  Supreme  Court  It  will  be  no- 
ticed that  the  language  of  section  18,  art  9, 
of  the  Constitution,  which  confers  original 
Jurisdiction  upon  the  Commission,  ia  condd- 
erably  broader  than  the  language  of  section 
20,  which  provides  for  appeals  to  the  Su- 
preme Court,  so  it  does  not  follow  that  an  ap- 
peal lies  in  aU  actions  over  which  tbe  Com- 
mission may  have  Jurisdiction.  •  •  • 
Section  20,  supra,  does  not  In  specific  lan- 
guage confer  appellate  power  upon  this  court 
over  actions  before  the  Commission  for  the 
correction  of  abuses,  but  ttie  court  has,  and 
we  think  correctly,  entertained  appeals  from 
such  actions  when  the  abuse  complained  of 
Involved  the  life  or  safety  of  persons,  or  their 
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property,  using  common  carriers  for  purposes 
of  transportation."  See,  also,  St.  L.  &  S.  F. 
Rd.  Co.  V.  State  et  al.,  28  OW.  802,  116  Pac 
874;  A.,  T.  &  S.  F.  Ry.  Co.  v.  State  et  al.,  28 
OM.  805,  115  Pac.  875. 

From  the  record  In  this  case  it  clearly  ap- 
pears that  the  Commission  is  simply  deter- 
mining the  character  of  crossings  to  be  main- 
tained, and  that  the  same  is  made  for  the 
convenience  and  safety  of  the  public  travel- 
ing the  said  streets  of  the  city  of  Guthrie  In 
crossing  the  tracks  of  the  plaintiff  in  error 
and  not  for  the  protection  or  safety  of  the 
persons  or  property  transported  by  such  pub- 
lic carrier. 

The  appeal  is  therefore  dismissed. 

TURNER  and  KANE,  JJ.,  concur.  HATES, 
C.  J.,  and  WILLIAMS,  J.,  concur  in  the  con- 
clusion that  the  appeal  should  be  dismissed 
on  the  ground  that  the  order  sought  to  be  re- 
viewed is  not  appealable. 


ST.  LOUIS  &  S.  F.  B.  CO.  v.  PEERT. 
(Supreme  Court  of  Oklahoma.    Oct  14,  1913.) 

(Syllalnu  by  the  Court.) 

1.  Cabbiebs  (8  213*)— Shipment  of  Cattle- 
Liability  FOB  Neouoence. 

Where  a  common  carrier  receives  cattle  for 
transportation,  it  is  his  duty  to  carry  them  to 
their  destination  within  a  reasonable  time,  and, 
for  a  negligent  failure  so  to  do,  an  action  will 
lie,  whether  the  shipment  be  made  under  a  spe- 
cial contract  or  not.  In  such  case,  the  owner 
of  the  property  has  a  right  of  action  independent 
of  any  special  contract  he  may  have,  and  he  is 
not  bound  to  sue  upon  such  contract  or  to  set 
it  out  in  his  petition. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  920-922 ;   Dec.  Dig.  {  213.*] 

2.  Witnesses  (i  37*)— Competency— Knowl- 
edoe — Reasonabix  Time  fob  Tbansfobta- 

TION. 

Where  witness  was  asked  to  state  what  was 
a  reasonable  time  to  transport  cattle  under  a 
shipping  contract  between  two  certain  points 
on  defendant's  line  of  road,  which  was  objected 
to,  "unless  the  witness  knows  the  schedule  time 
our  trains  are  run"  between  those  points,  which 
was  overruled,  and  the  witness  permitted  to  an- 
swer, held,  no  error. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.   Dig.   f§  80-87;    Dec.   Dig.  S  37.*] 

3.  Cabriebs   (§   228*)— Delayed   Shipment— 

BUBDEN  OF  FBOOF. 

If,  in  a  common-law  action  to  recover  dam- 
ages for  the  breach  of  a  shipping  contract, 
w-nereby  defendant  undertook  to  safely  trans- 
port certain  cattle,  it  is  shown  that  defendant 
tailed  to  deliver  the  same  in  a  safe  condition 
within  a  reasonable  time,  a  presumption  of  neg- 
ligence arises,  and  the  onus  is  upon  the  defend- 
ant to  excuse  itself  from  negligence. 

[Ed.  Note.— For  other  cases,  'see  Carriers, 
Cent.  Dig.  §{  957-960;   Dec  IMg.  {  228.*] 

Error  from  County  Court,  Grady  County; 
N.  M.  Williams,  Judge. 

Action  by  Tom  Peery  against  the  St  Louis 
&  Santa  F6  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 


W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Klelnschmidt  and  Fred  E.  Suits,  lioth  of  Ok- 
lahoma City,  for  plaintiff  in  error.  F.  E. 
Riddle,  of  Chlcfeasha,  for  defendant  in  error. 

TUBNEB,  J,  This  was  an  action  to  recov- 
er damages  for  the  failure  to  deliver,  within 
a  reasonable  time,  certain  live  stock  which 
plaintiff  had  delivered  to  defendant  a  com- 
mon carrier,  to  be  transported  from  Cyril. 
OkL,  to  Kansas  City,  Mo.,  the  alleged  injury 
growing  out  of  the  shrinkage  of  the  cattle 
and  a  decline  qf  the  market  The  petition 
sets  forth  a  common-law  cause  of  action. 
For  answer,  after  a  general  denial,  defend- 
ant set  up  four  special  contracts,  and  plead- 
ed a  certain  alleged  exemption  therein  con- 
tained which  reads:  "The  company  shall 
not  be  liable  for  delay  caused  by  storms, 
rains,  •  ♦  •  obstructions  in  the  track,  or 
from  any  cause  whatever."  And  that: 
"  •  •  •  Defendant  specifically  denies  that 
its  agent  at  Cyril,  who  executed  these  live 
stock  contracts,  bad  any  authority  to  waive 
any  of  the  provisions  in  said  contracts;  and 
for  further  answer  and  for  further  defense, 
said  defendant  says  that  it  kept  and  per- 
formed each  and  every  condition  on  its  part, 
but  plaintiff  failed  to  keep  any  of  the  condi- 
tions on  his  part,  and  defendant  pleads  each 
and  every  condition  of  said  contracts  in  bar 
of  and  as  a  defense  to  this  action,  and  says 
that  the  property  was  not  injured  by  or 
through  the  negligence  of  the  defendant  or 
any  of  its  servants  or  employes." 

After  reply  filed,  in  effect,  a  general  denial, 
and  a  specific  denial  that  the  shipment  was 
made  under  the  written  contracts  as  alleged, 
there  was  trial  to  a  Jury,  and  Judgment  for 
plaintiff  for  $370.08,  and  .defendant  brings  the 
case  here.  As  plaintiff's  right  to  recover  de- 
pends upon  his  abUlty  to  show  a  negligent 
delay  on  the  part  of  the  carrier,  and  as  it 
needs  no  citation  of  authority  for  our  state- 
ment that  none  of  the  provisions  of  the  con- 
tract limiting  the  common-law  liability  of  the 
(nrrler  are  available  as  a  defense  against  its 
negligence,  the  contracts  need  not  be  fur- 
ther noticed. 

[1]  However,  we  will  further  say  that,  as 
far  as  the  question  of  negligence  is  conr 
cerned,  it  makes  no  difference  to  the  carrier 
whether  the  shipment  was  received  subject 
to  the  common-law  rule  or  whether  it  was 
carried  subject  to  the  terms  of  a  special  con- 
tract In  either  event  it  would  be  liable  for 
all  loss  occasioned  by  its  negligence,  and  no 
greater  burden  is  cast  upon  it  to  defend 
against  the  charge  of  negligence  In  the  former 
than  in  the  latter  case.  The  special  contract 
figured  more  prominently  in  the  trial  of  the 
cause  than,  under  the  circumstances,  its  Im- 
portance warranted,  especially  as  there  is  no 
contention  that  any  of  its  provisions  in  rela- 
tion to  notice  of  injury,  opportunity  to  ex- 
amine stock,  time  of  commencing  suit,  etc.. 
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have  been  violated,  or  that  any  of  its  provi- 
sions attempt  to  or  can  protect  the  carrier 
against  its  own  negligence. 

The  facts  disclose  that  the  cattle  were 
loaded  on  defendant's  train  at  Cyril,  Okl., 
on  May  29,  1009,  at  about  4  o'clock  Saturday 
afternoon;  that  a  reasonable  time  for  mak- 
ing the  shipment  was  from  24  to  34  hours, 
and  that  they  should  have  reached  their  des- 
tination not  later  than  4  or  5  o'clock  Mon- 
day morning  in  time  for  Monday's  market; 
that,  Iwhile  in  transit  between  Oklahoma 
City  and  Sapulpa,  they  wer©  delayed  by  a 
washout;  tliat  defendant's  servants  were 
about  three  hours  getting  there  and  about 
two  hours  repairing  the  track,  the  injury 
to  which  was  not  caused  by  a  flood,  cloud- 
burst, or  any  unusual  rain;  that  the  cattle 
got  to  Ft.  Scott  about  6  o'clock  Sunday  morn- 
ing, and  stayed  there  until  about  8  o'clock 
next  morning,  where  they  were  unloaded,  fed, 
and  watered  pursuant  to  TT.  S.  Comp.  St 
Supp.  1911,  pp.  1341,  1342,  and  arrived  at 
Kansas  Ci^  at  4:40  p.  m.  on  Monday,  May 
31st,  too  late  for  tliat  dajr's  market,  and 
that  they  were  sold  the  next  day  in  a  great- 
ly -depreciated  condition  owing  to  the  delay. 

[2]  After  plaintifr  had  testified  as  to  his 
some  10  or  12  years'  experience  in  shipping 
cattle  from  Cyril  to  Kansas  City  over  de- 
fendant's line,  and  that  he  knew  what  was 
a  reasonable  time  in  which  to  transport  the 
same  between  those  two  points,  he  was  asked 
to  state  what  was  a  reasonable  time:  This 
question  was  objected  to,  unless  the  time  was 
fixed.  He  was  then  asked:  "Q.  Well,  what 
was  a  reasonable  time  In  May,  1909?  A.  I 
Judge  that  from  the  time  I  had  been  ship- 
ping cattle  from  the  same  point  afterwards." 
Counsel  for  defendant:  "We  object,  and 
ask  that  the  answer  be  stricken  out,  unless 
be  knows  the  schedule  time  our  trains  are 
run  from  Cyril  to  Elansas  City."  Upon  the 
objection  being  overruled,  there  was  an  ex- 
ception saved,  and  this  is  assigned  for  error. 
It  not  being  made  to  appear  in  the  brief 
of  counsel  what  the  schedule  time  of  their 
trains  between  those  points  had  to  do  with 
the  question  of  what  was  a  reasonable  time 
to  transport  the  stock  in  question  between 
the  two  points,  we  pass  to  the  next  conten- 
tion. 

[3]  It  is  that  the  court  erred  in  thus  in- 
structing the  Jury:  "You  are  charged  that. 
If  the  defendant  delayed  the  train  upon 
which  the  plaintiffs  cattle  were  being  hauled 
while  said  cattle  were  in  transit  an  unrea- 
sonable time,  then  burden  of  proof  shifts  to 
the  defendant  to  show  that  said  delay  was 
unavoidable  and  could  not  have  been  avoided 
by  the  use  of  ordinary  care  and  diligence, 
and,  if  you  find  from  the  e\'idence  that  said 
cattle  were  delayed  an  unreasonable  time  in 
transit,  and  the  defendant  has  failed  to  show 
that  said  delay  was  nece-ssary  and  could  not 
have  been  reasonably  avoided,  and  that  the 
plaintiff  did  not  select  a  contract  waiving 


any  damages  that  may  bare  been  snstained, 
as  hereinafter  charged,  then  your  verdict 
shall  be  for  the  plaintiff  for  such  amount  as 
you  may  find  reasonable  from  all  the  evidence 
in  the  case." 

There  is  no  error  in  this.  Moore  In  his 
work  on  Carriers  (section  25)  lays  down  the 
rule  that  where,  as  here,  it  is  shown  that  the 
cattle  were  delivered  to  the  carrier  for  ship- 
ment in  good  condition,  and  where,  as  here, 
the  injury  is  not  due  to  the  neglect  of  any 
duty  owing  by  the  shipper,  and  where,  as 
here,  an  unreasonable  delay  in  transit  is 
shown,  that  "neglect  or  want  of  ttiat  care 
which  the  law  Imposes  upon  it  will  be  pre- 
sumed on  the  part  of  the  carrier,  and  the 
burden  placed  upon  It  to  relieve  itself  from 
that  presumption."  This  was,  in  effect,  the 
diarge  of  the  court  in  Richmond,  etc.,  R.  R. 
Co.  V.  Trousdale  ft  Sons,  99  Ala.  3S9,  13 
South.  23,  42  Am.  St  Rep.  69.  In  that  case 
section  2  of  the  syllabus  reads:  "If,  in  an 
action  to  recover  damages  for  the  breach  of  a 
contract  of  affreightment,  whereby  the  de- 
fendant undertook  to  promptly  and  safely 
transport  certain  live  stock.  It  is  shown  that 
the  defendant  failed  to  deliver  such  8to<^ 
in  a  safe  condition,  within  a  reasonable  time, 
a  presumption  of  negligence  arises,  and  the 
onus  is  upon  the  defendant  to  excuse  itself 
from  negligence." 

In  Bosley  v.  Baltimore,  etc.,  R.  Co.,  64  W. 
Va.  at  page  569,  46  S.  E.  at  page  615,  66  L. 
R.  A.  871,  the  court,  quoting  approvingly 
from  Elliott  on  Railroads,  vol.  4,  i  1483,  says: 
"There  is  no  fixed  rule  of  law  determining 
what  will  or  will  not  constitute  an  unreason- 
able delay  in  all  cases.  The  carrier  is  in  all 
instances  bound  to  use  ordinary  care  and 
diligence  to  avoid  unreasonable  delay,  bat 
many  elements  must  be  taken  into  consider- 
ation in  determining  whether  there  was  or 
was  not  unreasonable  delay  in  the  particular 
instance.  The  fact  that  there  was  unusual 
delay  does  not  always  show  a  breach  of  duty. 
•  *  *  Where  the  delay  is  an  unusual  one, 
and  is  not  explained.  It  Is  held  to  be  prima 
fade  evidence  of  negligence,  but  that  in  a 
case  where  there  Is  only  a  slight  delay  the 
rule  is  different"  Tills  is  true  whether  the 
contract  of  shipment  is  in  writing  or  not 

In  Southern  Railroad,  etc.,  v.  Railey  Bros. 
(Ky.)  80  S.  W.  786,  the  court  in  the  syllabus 
said:  "Where  a  written  contract  for  the  ship- 
ment of  live  stock,  as  expressed  in  the  bill  of 
lading,  contains  no  stipulation  as  to  the  time 
within  which  the  stock  is  to  be  delivered,  the 
law  implies  a  reasonable  time,  and  the  un- 
dertaking is  broken  if  unusual  delays  occur, 
unless  the  carrier  shows  that  the  delay  was 
caused  by  something  beyond  its  control,  or 
was  unavoidable,  or  was  a  necessary  incident 
to  the  prudent  and  proper  management  of  its 
business." 

In  Anderson  v.  A.,  T.  &  S.  F.  R  R.  Co.,  93 
Mo.  App.  677,  plaintiff  shipped  over  defend- 
ant's road  three  car  loads  of  cattle  from  Mar- 
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cellne,  Mo.,  to  Cblcago,  111.,  for  tbe  market 
at  that  point  The  suit  was  In  damages  for 
unreasonable  delay  in  the  shipment.  No  spe- 
cltlc  acts  of  negligence  were  made  to  appear ; 
that  is,  no  causes  for  delay  were  shown. 
The  facts  were,  however,  that  plalntlft  ship- 
ped the  cattle  at  11  o'clock  a.  m'.  on  the  13th 
and  they  arrived  at  11  o'clock  a.  m.  on  the 
next  day,  and  that  from  13  to  15  hours  was 
the  usual  time  for  transportation  between 
the  two  points.  He  further  showed  that 
delays  occurred  at  more  than  one  point  of 
from  two  to  four  hours,  and  that  other  txalns 
going  towards  Chicago  passed  them  while 
thus  delayed.  The  court  held  that  this  was 
sufficient  to  raise  the  presumption  of  negU- 
geuce,  and  cast  the  burden  on  the  defendant 
to  explain  the  delay.  See,  also,  Internation- 
al, etc.,  V.  Hynes  et  al.,  3  Tex.  Glv.  App.  20, 
21  S.  W.  622 ;  6  Am.  &  Eng.  Enc.  of  Law,  p. 
254,  and  cases  cited. 

There  Is  no  merit  in  the  contention  that 
the  court  erred  when,  in  the  last  clause  of 
this  instruction,  he  charged  the  Jury  "and 
that  the  plaintiff  did  not  select  a  contract 
waiving  any  damages  that  may  have  been 
sustained,  as  hereinafter  charged,  then  your 
verdict  shall  be  for  the  plaintiff.  ♦  ♦  •" 
Tills  for  the  reason  that  we  cannot  see  how 
defendant  can  be  prejudiced  by  a  charge  that 
made  plaintiffs  right  to  recover  depend  upon 
an  exemption  contained  in  a  contract,  which 
bad  nothing  to  do  with  this  case,  as  we  have 
seen.  And,  for  this  reason  that  this  contract 
liad  nothing  to  do  with  this  case,  there  was 
no .  error  in  the  court's  refusal  to  jequire 
plaintiff  to  make  hjs  petition  more  definite 
and  certain  by  setting  it  out 

In  Wabash,  et<;.^  Ky,  Co.  v.  McCasIand, 
11  III.  App.  491,  the  court  as  stated  in  the 
syllabus,  held:  "When  a  common  carrier  re- 
ceives cattle  for  transportation,  it  is  his  duty 
to  carry  them  to  their  destination  within  a 
reasonable  time,  and  .for  a  failure  through 
gross  negligence  to  do  so  an  action  will  He, 
whether  the  shipment  was  made  under  a 
special  contract  or  not  In  such  a  case  the 
owner  of  the  property  has  a  right  of  action 
independent  of  any  contract  he  may  have, 
and  he  is  not  bound  to  sue  upon  his  contract 
or  to  set  it  out  in  his  declaration." 

Neither  did  the  court  err  in  admitting  evi- 
dence to  the  effect  that  an  expense  of  $15 
was  incurred  for  feed  for  the  cattle  during 
the  time  the  shipment  was  unnecessarily  de- 
layed. In  Louisville,  etc.,  R.  R.  Go.  v.  Robin- 
son (Ky.)  36  S.  W.  6,  the  syllabus  reads: 
"Where  a  carrier  undertakes  to  ship  live 
stock,  and,  by  unreasonable  delay,  falls  to 
deliver  the  shipment  at  the  market  on  the 
day  intended,  it  is  liable  tor  resultant  inju- 
ries to  the  stock,  and  for  the  keep  of  It  till  it 
can  be  offered  in  the  first  regular  market 
succeeding  its  arrivaL" 

If  there  was  error  in  admitting  in  evidence 
the  unloading  certificates  to  show  when  the 


cattle  arrived,  it  was  harmless,  for  the  reason 
that  the  waybill,  a  record  kept  by.  and  receiv- 
ed from  defendant,  by  the  commission  com- 
pany which  sold  the  cattle,  showed  the  same 
time  of  arrival 

Finding  no  error  In  the  record,  the  Judg- 
ment is  affirmed.  All  the  Justices  concur, 
except  LOOFBOURROW,  J.,  not  parUdpat- 
Ing. 


McDUFFIB  V.  GBISBR  MFG.  CO.  et  al. 

(Swreme  Court  of  Oklahoma.    Nov.  18,  1913. 

Rehearing  Denied  Feb.  28,  1914.) 

(ByUahut  iy  the  Court.) 

1.  Jttdoment  (J  634»)— Res  Judicata— What 
Constitutes. 

A  fact  or  question  which  was  actually  and 
directly  in  issne  in  a  forioer  suit,  and  was 
there  judicially  passed  upon  and  determined  by 
a  court  of  competent  jurisdiction,  is  conclusive- 
ly settled  by  the  judfrment  therein,  bo  far  as 
concerns  the  parties  to  that  action,  and  per- 
sons in  privity  with  them,  and  cannot  be  again 
litigated  in  any  future  action  between  such 
parties  or  privies,  in  the  same  court,  or  in 
any  other  court  of  concurrent  jurisdiction,  up- 
on the  same  or  a  different  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  1150;    Dec  Dig.  §  634.*] 

2.  Judgment  (§  660*)— Res  Judicata- Basis 
OF  Estoppel. 

The  essence  of  estoppel  by  judgment  is 
that  there  has  been  a  judicial  determination  of 
a  fact,  and  the  question  always  is,  has  there 
been  such  determination?  and  not,  upon  what 
evidence  or  by  what  means  was  it  reached? 
[Ed.  Note. — For  other  eases,  see  Jodgment, 
Cent  Dig.  S  1171:    Dec  Dig.  $  660.*] 

3.  Judgment  (|  951»)  —  Res  Judicata  —  Ex- 
tent OF  Estoppel. 

The  inquiry  of  res  adjudicata  is  not  limit- 
ed to  the  mere  formal  judgment  It  extends 
to  the  pleadings,  the  verdict,  or  the  findingB, 
and  the  scope  and  meaning  of  the  judgment  ia 
often  determined  by  the  pleadings,  verdict  or 
findings. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {$  1808-1812;   Dec  Dig.  {  961.»] 

4.  Judgment  (g  569*)  — Res  Judicata  — De- 
tebmination  of  Jubisdiotion. 

The  question  of  jurisdiction  over  the  de- 
fendant Geiser  Manufacturing  Company  was 
by  said  defendant  directly  put  in  issue  by  its 
motion  to  vacate  and  set  aside  the  former  fadg- 
ment  of  December  9,  1807.  A  hearing  there- 
on being  had,  the  motion  was  overruled,  and 
the  court's  judgment  became  final.  Held,  in  a 
subsequent  trial  between  the  same  parties,  con- 
cerning the  same  subject-matter,  that  the  judg- 
ment so  rendered  was  conclusive  upon  said  de- 
fendant, and  that  the  question  of  jurisdiction 
could  not  again  be  considered,  though  grounds 
therefor  existed  that  were  not  before,  but 
could  have  been,  urged. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  998;   Dec  Dig.  g  5^.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court  Alfalfa  County; 
James  B.  Cullison,  Judge. 
'  Mortgage  foreclosure  proceedings,  brought 
by  the  Geiser  Manufacturing  Company 
against  D.  Pufflnbarger  and  Rilla  Puffin- 
barger,  and  to  declare  plaintiff's  mortgage 
prior  and  paramount  to  the  interest  or  claim 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Die.  Key-No.  Series  &  Rep'r  lB4eiM  j 
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of  tbe  defendant  McDnffle.  Judgment  for 
plaintiff,  and  defendant  McDnffle  brings  er- 
ror.   Reversed. 

Titus  &  Carpenter,  of  Cherokee,  for  plain- 
tiff In  error.  Burford  &  Bnrford,  of  Guthrie, 
for  defendant  in  error. 

SHARP,  C.  On  the  15tb  day  of  March, 
1906,  the  Union  Central  Life  Insurance  Com- 
pany instituted  an  action  in  the  district  court 
of  Woods  county,  Oklahoma  territory,  in 
which  Andrew  J.  Williams,  Tallie  WllUams, 
D.  Pufflnbarger,  Rllla  Puffinbarger,  the  Geiser 
Manufacturing  Company,  G.  J.  McDuffie, 
Jacob  6.  Wlnne,  and  Scott  E.  Winne,  part- 
ners as  Wlnne  &  Winne,  were  named  as  de- 
fendants. The  action  was  to  foreclose  a 
mortgage  on  a  tract  of  land,  situated  in  said 
county,  given  to  secure  a  note  executed  to 
the  plaintiff  by  defendants  WllUams  and 
wife.  In  tbe  petition  it  was  charged  that  the 
remaining  defendants  had,  or  claimed  to 
have,  some  interest  In  the  mortgaged  prem- 
ises, which  it  was  asserted  were  junior  and 
inferior  to  plaintUTs  said  mortgage.  The  de- 
fendant McDnffle  filed  therein  his  answer 
and  cross-petition,  and  asked  to  have  fore- 
closed a  mortgage  on  said  lands,  executed  to 
him  by  his  codefendants,  D.  Puffinbarger  and 
Rlila  Puffinbarger,  admitting  in  Ills  said 
cross-petition  the  priority  of  the  mortgages 
held  by  the  Union  Central  life  Insurance 
Company  and  Wlnne  &  Wlnne,  and  in  which 
it  was  asked  tliat  the  pretended  claims  or 
Ileus  of  Williams  and  wife  and  the  Geiser 
Manufacturing  Company  be  extinguished  and 
held  for  naught,  and  they  forever  barred  of 
any  right,  title,  or  Interest  in  and  to  said 
premises.  The  defendant  Geiser  Manufactur- 
ing Company,  being  a  nonresident,  was  not 
served  with  summons,  but  an  attempt  was 
made  to  obtain  service  by  publication.  No 
appearance  was  entered  by  said  defendant, 
and  on  the  9th  day  of  December,  1907,.  the 
case  coming  regularly  on  for  trial.  Judgment 
was  rendered  in  behalf  of  the  plaintlfF  Union 
Central  Life  Insurance  Company  foreclosing 
its  mortgage,  and  also  foreclosing  the  mort- 
gages held  by  Wlnne  &  Wlnne  and  McDuffle, 
the  latter  being  found  to  be  inferior  only  to 
that  of  the  plaintiff  therein  and  the  defend- 
ant Winne  &  Wlnne;  the  court  further  find- 
ing that  the  Geiser  Manufacturing  Company, 
although  duly  and  legally  summoned  to  ap- 
pear, was  in  default,  and,  it  was  determined, 
had  no  Interest  or  claim  in  or  to  the  premises 
sought  to  be  foreclosed. 

The  present  action  was  filed  in  the  district 
court  of  Alfalfa  county  on  the  30th  day  of 
June,  1909,  and  the  Puffinbargers,  McDuffle, 
the  Union  Central  life  Insurance  Company, 
and  Y.  G.  Patterson  were  made  parties  de- 
fendant, though  no  summons  was  ever  serv- 
ed on  the  two  defendants  last  named.  Plain- 
tiff's action  was  brought  to  foreclose  a  cer- 
tain alleged  mortgage,  executed  to  it  by  the 


Pufflnbargera,  on  the  same  land  Involved  in 
the  original  foreclosure  suit,  brought  in  the 
district  court  of  Woods  county,  by  the  Union 
Central  life  Insurance  Company.  In  its  peti- 
tion it  asks  to  have  its  mortgage  declared 
superior  and  paramount  to  any  Interest,  lien, 
or  claim  of  'the  defendant  McDnffle. 

On  February  11, 1910,  the  defendant  G^ser 
Manufacturing  Company  filed  in  the  district 
court  of  Woods  county  Its  motion  to  vacate 
and  set  aside  the  Judgment  rendered  against 
it  on  December  9,  1907,  as  well  as  to  the 
sheriCF's  deed  and  the  decree  of  confirmation, 
subsequently  made  and  entered  in  said  action. 
On  the  6th  day  of  May,  1910,  said  motion  was 
overruled.  No  appeal  from  this  order  was 
ever  prosecuted,  nor  was  any  further  attempt 
made  in  said  original  proceedings  to  vacate 
or  set  aside  the  original  Judgment 

On  the  10th  day  of  March,  1911,  in  the 
present  action.  Judgment  was  rendered,  fore- 
closing the  mortgage  of  the  Geiser  Manufac- 
turing Company,  and  decreeing  that  ttie  de- 
fendant McDuffie  was  without  right,  title,  or 
interest  in  and  to  said  lands,  senior  and 
superior  to  plalntifrs  fight,  except  as  assig- 
nee of  the  Union  Central  life  Insurance 
Company  and  Winne  4  Wlnne.  This,  pre- 
sumably, from  the  fact  that  McDuffie  bad 
purchased  the  land  at  the  foreclosure  sale 
held  in  Woods  county,  and  that  said  last- 
named  mortgagees  had  received,  on  account 
thereof,  the  full  amount  of  their  claims. 

In  the  motion  to  vacate  and  set  aside  the 
Judgment  filed  in  the  district  court  of  Woods 
county,  the  defendant  in  error  Geiser  Manu- 
facturing Company  charged  that  the  pre- 
tended service  by  publication  against  it  was 
null  and  void,  and  of  no  effect,  for  the  rea- 
son that  no  sufficient  affidavit,  upon  which 
to  base  service  by  publication,  was  at  any 
time  filed  in  the  original  case  prior  to  the 
rendition  of  Judgment  therein  barring  and 
foreclosing  it  of  its  right,  tttle,  and  interest 
in  and  to  the  premises  In  question ;  that  no 
other  service  of  summons  was  made  or 
attempted,  and  no  appearance  entered  by  it 
in  said  proceedings.  To  the  present  action 
defendant  McDuffle  answered,  pleading.  In 
bar  of  plaintiff's  right  to  prosecute  its  action, 
the  Judgment  rendered  by  the  district  court 
of  Woods  county  on  May  6,  1910,  overruling 
and  denying  the  motion  of  the  Geiser  Manu- 
facturing Company  to  vacate  and  set  aside 
the  Judgment  theretofore  rendered  against 
it  in  that  court  The  amended  answer  sets 
out  in  extenso  the  pleadings.  Judgment,  mo- 
tion, and  final  Judgment  overruling  motion, 
as  tending  to  show  the  former  adverse  adju- 
dication of  plaintiff's  claim.  The  plaintiff 
filed  both  an  original  and  amended  reply,  but 
in  neither  of  which  was  issue  taken  with  the 
defendant's  allegations  of  what  occurred  in 
the  district  court  of  Woods  county.  In  both 
the  original  and  amended  replies  It  was  con- 
tended that  the  Judgment,  rendered  against 
it  by  the  district  court  of  Woods  county,  was 
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void  and  of  no  force  or  effect,  by  reason  of 
the  fact  tbat  the  publication  notice  was 
based  ujjon  an  insufficient,  defectlTe,  and 
void  affidavit,  and  that  at  no  time  had  it  any 
knowledge  of  the  pendency  of  the  original 
action,  and  by  reason  thereof  the  judgment 
rendered  against  it  was  a  nnUity. 

The  land  sought  to  be  foreclosed  by  the 
several  mortgages  was  situated  in  that  part 
of  Woods  county  which,  upon  the  advent  of 
statehood,  became  a  part  of  Alfalfa  county 
(section  326b,  Williams'  Ann.  Const).  The 
action  being  one  pending  in  a  district  court 
of  Oklahoma  territory,  at  the  time  said  ter- 
ritory became  a  "part  of  the  state  of  Okla- 
homa, and  not  being  transferred  to  the 
United  States  court,  was  properly  proceeded 
with,  held  and,  determined  by  the  district 
court  of  Woods  coonty.  Section  3,  Amend- 
ment to  Enabling  Act  (chapter  2911,  34  Stat 
at  L.  1287):  section  27,  art  25,  Constitution. 

It  is  contended  by  plaintlft  in  error:  (1) 
That,  regardless  of  the  sufficiency  in  the  first 
Instance  of  the  affidavit  upon  which  the  pub- 
lication notice  was  based,  the  Geiser  Man- 
ufacturing Company,  by  filing  its  motion  to 
vacate  and  set  aside  the  judgment,  sherifTs 
sale,  and  decree  of  confirmation,  thereby  en- 
tered its  appearance  and  validated  all  preyl* 
ons  proceedings  had  in  said  action ;  (2)  that 
whether  or  not  the  said  motion  was  general 
or  special,  having  been  decided  adversely  to 
defendant  in  error,  and  no  appeal  therefrom 
prosecuted,  the  Judgment  of  the  district  court 
of  Woods  county  was  final  and  could  not 
subsequently  be  collaterally  attacked  in  the 
Alfalfa  county  district  court  The  first  ques- 
tion presented  has  often  been  before  this 
court,  and  many  of  the  authorities  are  re- 
viewed in  Ziska  v.  Avey  et  al.,  36  OkL  405, 
122  Pac.  722. 

[3,4]  But  we  deem  It  unnecessary  to  de- 
termine whether  the  motion  in  the  Instant 
case  was  properly  confined  to  the  question 
of  Jurisdiction,  for  it  is  our  opinion,  as  we 
shall  presently  see,  that  the  judgment  of  the 
district  court  of  Woods  county,  being  prop- 
erly plead  in  bar,  was  res  judicata  to  the  ac- 
tion brought  and  then  pending  by  the  Geiser 
Manufacturing  Company  to  foreclose  its 
mortgage  in  the  district  court  of  Alfalfa 
county.  To  meet  the  plea  of  res  judicata,  it 
is  urged  by  counsel  for  defendant  in  error 
that  the  district  court  of  Woods  county,  in 
Xiasslng  upon  Its  motion  to  vacate  the  origi- 
nal judgment  rendered  against  it,  was  not  re^ 
quired  to  determine  the  validity  of  the  af- 
fidavit for  publication,  as  against  a  party 
shown  to  be  a  foreign  corporation,  having  a 
regularly  appointed  resident  agent,  but  that 
it  was  only  required  to  determine  whether 
the  affidavit  upon  which  the  publication 
notice  was  based,  was  good  upon  its  face, 
and  that  in  fact  the  court  could  not  tell  from 
the  pleadings  of  either  party  whether  the 
(ielser  Manufacturing  Company  was  a  cor- 
poration, and  therefore  the  questions  of  the 


corporate  existence  at  the  manufacturing 
company,  its  appointment  of  an  agent,  or 
its  domicile,  were  not  in  issue  there,  and 
were  not  determined.  True,  the  motion  to 
vacate  and  set  aside  the  Judgment  does  not 
appear  to  be  predicated  upon  the  particular 
objection  that  the  affidavit  for  service  by 
publication  did  not  charge  that  defendant 
corporation  had  failed  to  comply  with  the 
statutory  requirements,  permitting  it  to  do 
business  in  the  territory  of  Oklahoma,  in- 
cluding the  designation  of  an  agent  upon 
whom  service  of  summons  might  be  had,  as 
was  held  mandatory  by  this  court  in  Nlcoll  et 
ux.  V.  Midland  Savings  &  Loan  Co.,  21  Okl. 
591,  96  Pac.  744,  and  in  the  cases  cited 
therein.  But  counsel  are  incorrect  in  say- 
ing that  the  court  could  not,  from  the  plead- 
ings of  either  party,  tell  whether  the  Oeiser 
Manufacturing  (Company  was  a  corporation, 
as  in  the  original  petition  of  the  Union  Cen- 
tral Life  Insurance  (Company  it  was  charged 
that  said  defendant  was  a  corporation,  as  did 
also  the  defendant's  own  motion  to  vacate 
and  set  aside  the  judgment  while  the  af- 
fidavit for  publication  charged  that  said  de- 
fendant resided  outside  of  the  territory  of 
Oklahoma,  and  that  plaintiff  was  unable  with 
due  diligence  to  make  service  upon  it  in  the 
territory  of  Oklahoma.  True  the  allegations 
of  the  petition  and  the  motion  to  vacate  the 
judgment  cannot  properly  be  taken  into  ac- 
count in  aid  of  the  affidavit  for  publication, 
though  they  may  be  considered  for  the  pur- 
pose of  showing  what  was  before  the  court  at 
the  time  it  denied  defendant  in  error's  mo- 
tion, as  in  such  cases  we  may  look,  not  alone 
to  ttie  Judgment,  but  to  the  pleadings  and 
other  records.  Woodworth  v.  Town  of  Hen- 
nessey,'32  Okl.  267,  122  Pac.  224;  Hoisington 
V.  Brakey,  31  Kan.  663,  3  Pac.  355.  If  the  is- 
sue that  the  Geiser  Manufacturing  Company 
was  a  nonresident  corporation,  and  had  not 
complied  with  the  laws  of  the  territory  with 
regard  to  the  appointment  of  a  resident  agent, 
was  a  fact  it  was  one  known  to  the  corpora- 
tion itself,  and  would  have  famished  a  good 
and  suflldent  reason  In  law  for  vacating  the 
judgment,  either  by  the  trial  court  or.  If  the 
movant  was  unsuccessful  there,  in  this  court. 
The  question  determined  by  the  district  court 
of  Woods  county  was  that  it  had  acquired 
Jurisdiction  over  the  Geiser  Manufacturing 
Company,  and,  although  seemingly  the  court 
was  in  error  in  denying  the  relief,  yet  no  ap- 
peal having  been  prosecuted,  or  further  ef- 
fort made  in  that  court  to  be  relieved  of  the 
adverse  judgment,  the  district  court  of  Alfal- 
fa county  could  not  permit  such  judgrment  to 
be  collaterally  attacked  at  a  subsequent  trial. 
[2]  The  essence  of  estoppel  by  Judgment  is 
that  there  has  been  a  judicial  determination 
of  a  fact,  and  the  question  always  is,  has 
there  been  such  determination?  and  not, 
upon  what  evidence  or  by  what  means  was  it 
reached?  The  facts  conferring  jurisdiction 
upon  the  Woods  county  district  court  had 
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been  Judicially  determined,  and  It  Is  Immate- 
rial that  reasons  may  have  existed  why  this 
adjudication  should  not  have  been  made  ^s 
made,  as  the  controTersy  was  determined. 

The  leading  case  upon  the  question  of  to 
what  extent  a  former  adjudication  may  be 
pleaded  in  bar  is  that  of  Cromwell  t.  Sac 
County,  94  U.  S.  351,  24  L.  Ed.  195,  where 
Mr.  Justice  Field  laid  down  the  following 
rule,  which  has  been  consistently  adhered  to 
by  that  court:  "In  considering  the  opera- 
tion of  this  Judgment,  it  should  be  borne  in 
mind,  as  stated  by  counsel,  that  there  is  a 
difference  between  the  effect  of  a  judgment 
as  a  bar  or  estoppel  against  the  prosecution 
of  a  second  action  upon  the  same  claim  or  de- 
mand, and  Its  effect  as  an  estoppel  In  an- 
otlier  action  between  the  same  parties  upon  a 
different  claim  or  cause  of  action.  In  the 
former  case  the  judgment.  If  rendered  upon 
the  merits,  constitutes  an  absolute  bar  to  a 
subsequent  action.  It  Is  a  finality  as  to  tiie 
claim  or  demand  in  controversy,  concluding 
I>artles  and  those  in  privity  with  them,  not 
only  as  to  every  matter  which  was  offered 
and  received  to  sustain  or  defeat  the  claim 
or  demand,  but  as  to  any  other  admissible 
matter  which  might  have  been  offered  for 
that  purpose.  Thus,  for  example,  a  Judg- 
ment rendered  upon  a  promissory  note  is  con- 
clusive as  to  the  validity  of  the  instrument 
and  the  amount  due  upon  it,  although  It  be 
subsequently  alleged  that  perfect  defenses 
actually  existed,  of  which  no  proof  was  offer- 
ed, such  as  forgery,  want  of  consideration,  or 
payment  If  such  defenses  were  not  present- 
ed in  the  action,  and  established  by  compe- 
tent evidence,  the  subsequent  allegation  of 
their  existence  is  of  no  legal  consequence. 
The  Judgment  is  as  conclusive,  so  far  as  fu- 
ture proceedings  are  concerned,  as  though  the 
defenses  never  existed.  The  language,  there- 
fore, which  is  so  often  used,  that  a  judgment 
estops,  not  only  as  to  every  groimd  of  re- 
covery or  defense  actually  presented  in  the 
action,  but  also  as  to  every  ground  which 
might  have  been  presented,  is  strictly  accu- 
rate, when  applied  to  the  demand  or  claim  in 
controversy.  Such  demand  or  claim,  hav- 
ing passed  into  Judgment,  cannot  again  be 
brought  into  litigation  between  the  parties  in 
proceedings  at  law  upon  any  ground  what- 
ever." Fayerweather  v.  Ritch,  196  D.  S.  275, 
25  Sup.  Ct  58,  49  L.  Ed.  193,  210;  Virginia- 
Carolina  Chemical  Co.  v.  Kervin,  215  U.  S. 
252,  30  Sup.  Ct.  78,  54  L.  Ed.  179.  If,  then,  a 
judgment  is  conclusive,  not  only  of  every 
ground  of  recovery  or  defense  actually  pre- 
sented in  the  action,  but  also  every  ground 
which  might  have  been  presented,  it  cannot  be 
said  that  defendant  in  error  is  not  precluded 
by  the  former  judgment  It  had  elected  its 
forum,  chosen  its  ground  of  attack,  and  the 
facts  pertaining  to  Its  having  appointed  an 
agent  were  within  its  own  linowledge.  It 
should  have  tendered  the  issue  that,  as  a 
nonresident  corporation  having  a  resident 
agent,   service   by  publication  could  in  no 


event  be  bad  upon  it  It  chose,  however,  to 
litigate  the  question  of  jurisdiction  over  It 
upon  other  grounds,  and  for  other  reasons, 
notwithstanding  the  primary  question  in- 
volved in  both  courts  at  all  times  was  that 
of  jurisdiction.  The  question  presented  is 
not  a  new  one  in  this  court 

[1]  In  Wood  worth  v.  Town  of  Hennessey, 
supra,  we  said:  "A  fact  or  question  which  Is 
actually  and  directly  in  issue  in  a  former 
suit,  and  was  there  Judicially  passed  upon 
and  determined  by  a  domestic  court  of  com- 
petent Jurisdiction,  is  conclusively  settled  by 
the  Judgment  therein,  so -far  as  concerns  the 
parties  to  that  action,  and  persons  in  privity 
with  them,  and  cannot  be  again  litigated  In 
any  future  action  between  such  parties  or 
privies,  in  the  same  court  or  in  any  other 
court  of  concurrent  Jurisdiction,  upon  the 
same  or  a  different  cause  of  action." 

It  was  also  said,  quoting  from  Commis- 
sioners of  Marion  County  v.  Welch,  40  Kan. 
770,  20  Pac.  484:  "A  Judgment  is  conclnsive 
of  all  matters  actually  litigated,  and  as  to 
all  matters  that  might,  under  the  pleadings, 
have  been  litigated." 

In  City  of  El  Reno  et  aL  v.  Cleveland- 
Trinidad  Paving  Ca,  25  OkL  648,  107  Pac: 
163,  27  L.  R.  A.  (N.  S.)  650^  it  was  held  that 
all  questions  that  were  or  oould  have  been 
iitigated  at  that  time,  by  the  plaintiff  in  a 
former  action,  or  any  other  property  owner 
of  the '  same  class,  affecting  the  validity  of 
the  proceedings  of  the  city  authorities,  or  of 
the  contract  predicated  thereon,  must  of  ne- 
cessity be  res  judicata.  Both  opinions  re- 
view many  authorities,  and  are  in  full  har- 
mony with  our  conclusions  hera  The  same 
rule  is  announced  in  Engle  et  al.  v.  Legg,  135 
Pac.  1058,  lately  decided  by  this  court  but 
not  yet  officially  reported,  wherein  it  is  said : 
"The  judgment  in  a  former  action,  involving 
the  same  subject-matter,  is  conclusive,  not 
only  as  to  defenses  which  were  permitted  in 
such  action,  but  also  as  to  all  defenses  which 
might  have  t)een  but  were  not  presented." 
Other  Oklahoma  cases  are  Territory  ex  reL 
Jones,  County  Attorney,  v.  Hopkins,  9  OkL 
149,  59  Pac.  980;  Pratt  v.  Ratllff,  10  Okl.  168, 
61  Pac.  523 ;  Pettis  et  ux.  v.  McClain  et  al., 
21  Okl.  521,  98  Pac.  927.  The  issue  of  Juris- 
diction, having  been  submitted  and  final^  de- 
termined, cannot  again  be  opened  up  on  ac- 
count of  some  new  ground,  tardily  urged,  and 
which  might  have  I>een  presented  at  the  orig- 
•inal  triaL  There  must  be  some  end  to  liti- 
gation. 

As  was  said  in  Aurora  City  v.  West,  7 
Wall.  82,  19  L.  Ed.  42:  "The  doctrine  of  es- 
toppel by  former  judgment  between  the  same 
parties  is  one  of  the  most  beneficial  princi- 
ples of  our  jurisprudence,  and  has  been  less 
affected  by  legislation  than  almost  any  other." 

The  sale  made  by  the  sheriff  of  Woods 
county,  the  order  of  confirmation,  and  t&e 
sheriff's  deed,  made  to  plaintiff  in  error, 
were  void  under  authority  of  Farmers'  State 
Bank  of  Ingersol  v.  WUson  et  aL,  34  Okl.  ,755. 
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127  Pac.  395,  and  no  aflarmatlTe  relief  can 
bare  be  granted  the  plaintiff  In  error,  as 
prayed  for  both  In  the  lower  court  and  here. 
For  the  reasons  given,  plaintiff  below  was 
entitled  to  no  reUef,  and  the  judgment  of  the 
trial  court  should  be  reversed. 

PBR  CURIAM.    Adopted  in  wholes 


PIONEER  TELEPHONE  &  TELEGRAPH 

CO.  V.  STATE. 

(Supreme  Court  of  Oklahoma.    Jan.  13,  1914. 

On  Rehearing,  Feb.  24,  1914.) 

(Syttabua  by  ike  Court.) 

1.  TXLEOBAPaS     AND     TELEPHONES     (|     26H> 

New,  voL  17  Key-No.  Series)— CoMiusaioN— 
J0EI8DICTION— Action  fob  Refund  of  Ex- 
cess Chabges. 

The  Corporation  Commiasion  of  thla  state 
has  jurisdiction  to  entertain  an  action  institut- 
ed in  the  name  of  the  state,  through  the  law 
officer  designated  by  law  to  appear  before  said 
Commission,  to  recover  from  a  transmission 
company  the  refund  of  excess  charges  which 
were  collected  by  it  in  violation  of  the  rates  fix- 
ed by  said  Commission. 

(a)  Such  action  in  the  name  of  the  state  for 
the  recovery  of  such  refunds  for  the  purpose 
of  the  same  being  distributed  to  the  persons 
entitled  thereto  is  a  police  regulation  inddent 
to  the  effective  regulation  and  control  of  pub- 
lic service  corporations  by  the  agencies  of  the 
state. 

2.  Statutes  ({  79*)— LocAi.  ob  Sfeoial  IiAV 

— COEPOBATION  COUUISSION— AUTHOBOCTr  TO 

Adjust  CoNTnovEBST. 

The  act  of  February  10,  1918  (Laws  1918, 
c.  10),  entitled  "An  act  conferring  authority  up- 
on the  Corporation  Comnussion  to  adjust  con- 
troversies between  parties  growing  out  of  re- 
funds for  public  service;  to  require  all  re- 
funds to  be  turned  over  to  the  Commission :  to 
determine  the  amount  of  refund,  and  to  whom 
due ;  and  declaring  an  emergency" — is  not  re- 
pugnant to  section  46o  of  article  6  (section  123, 
Williams'  Anno.  Ed.)  of  the  Constitution  of  this 
•tate. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S{  84,  85;  Dec.  Dig.  f  79.*] 

8.    CONSTITUTIONAI.    LAW    (i    42*)  —  SCOPR    OF 

Review— Constitutional  QinisiiiON. 

This  court  will  not  Usten  to  the  objection 
to  the  constitntionaUty  of  an  act  by  a  party 
whose  right  it  does  not  affect,  and  who  has  no 
interest  in  defeating  it 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §§  39,  40;  Dec.  Die.  { 
42.*]  • 

4.  Statutes  ({  64*)  —  Ihvaliditt  in  Pabt  — 

Effect. 

It  is  only  when  different  clauses  of  an  act 
arc  so  dependent  upon  each  other  that  it  is 
evident  the  Legislature  would  not  have  enact- 
ed one  of  them  without  the  other,  as  when 
the  two  things  provided  are  necessary  parts 
of  one  siy'stem,  that  the  whole  act  will  ftjl  on 
account  of  the  invalidity  of  one  clause. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  fS  B&-«6,  195;   Dec.  Dig.  §  64.*] 

tk  JUBT  (f  11*) — Pboceedinob  befobe  Cobpo- 
BATioN  OoiamsaioN— JuBT  Tbial. 

Appellant  is  not  entitled, to  a  trial  by  jury 
in  such  proceeding  before  the  Corporation  Com- 
mission. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  iS  19-24;  Dec.  Dig.  g  11.*] 


S.  Telegraphs  and  Telephones  (g  28%, 
New,  vol.  17  Key-No.  Series)  —  Obdeb  of 

COBPOKATION     COICKISSION  —  OONOLUSIVE- 

NES8. 

A  rate  having  been  fixed  by  the  Corpora- 
tion Commission,  and  the  party  affected  neither 
(1)  appealed  from  such  order,  or  (2)  presented 
an  application  to  the  Commission  to  have  same 
set  aside,  nor  (3)  invoked  equitable  powers  to 
enjoin  the  enforcement  of  the  same  in  an  action 
in  the  name  of  the  state  by  its  proper  law  of- 
ficer to  recover  the  amount  paid  In  excess  of 
the  fixed  charges,  such  party  may  not  plead,  in 
defense  thereto,  that  the  charge  fixed  was  un- 
just and  unreasonable  and  confiscatory. 

7.  Tblbgbafhs  and  Telephones  (§  26%, 
New,  vol.  17  Key-No.  Series)— Oedeb  of  Cob- 
POBATiON  Commission— Remedies  Against. 

If  said  order  was  invalid.  It  was  permis- 
sible for  appellant  to  directly  challenge  same 
(1)  by  appeal,  (2)  by  application  to  the  Com- 
mission to  set  same  aside,  and  (3)  by  an  ac- 
tion in  equity  to  restrain  its  enforcement. 

8.  Judgment  (§  713*)- Res  Judicata— Ef- 
fect. 

A  regular  judgment,  whilst  it  remains  In 
force,  is  conclusive  as  to  every  matter  that 
might  have  been  given  in  evidence  or  pleaded 
to  the  action  in  which  it  was  rendered,  except 
matters  growing  out  of  separate  and  independ- 
ent causes  of  action,  which  might  have  been 
pleaded  in  offset. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {§  1063,  1066,  1099,  1234-1237, 
1239,  1241,  1247;   Dec  Dig.  |  713.*] 

9.  Telegbaphs  and  Telephones  (|  34*)— Bx- 

ceSBIVE      CHABOXa— RbCOVEBT— yOLUMTAB.T 

Payment. 

The  payment  of  excess  rates  for  phone 
services  demanded  by  the  transmis^on  com- 
pany in  violation  of  the  fixed  orders  of  the  Cor- 
poration Commission,  which  had  neither  been 
appealed  from  nor  in  any  way  superseded  or 
suspended,  is  not  voluntary  in  the  sense  that 
the  same  mi^ht  not  be  recovered  back  from 
the  transmission  company  by  a  proper  party. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  21;  Dea  Dig.  S 
34.*] 

Appeal  from  the  State  Corporation  Com- 
fflisslon. 

Petition  by  the  State  to  recover  from  the 
Pioneer  Telephone  &  Telegraph  Company  the 
refund  of  excess  charges.  From  an  order 
of  the  Corporation  Commission  for  petition- 
er, the  Company  appeals.  AflOrmed,  and  re- 
hearing denied. 

Harris  &  Nowlln,  of  Oklahoma  Olty,  J.  W. 
Gleed  and  J.  L.  Hunt,  both  of  Kansas  City, 
Mo.,  and  J.  R.  Spielman,  of  Oklahoma  City, 
tor  appellant  Chas.  West,  Atty.  Gen.,  and 
Chas.  L.  Moore,  and  E.  C.  Patton,  Asst. 
Attys.  Gen.,  for  the  State. 

WILLIAMS,  J.  Appellant  maintains  a  tel- 
ephone system  In  Oklahoma  City,  a  city  of 
the  first  class,  under  an  ordinance  passed 
July  16,  1906,  kno\tn  as  ordinance  No.  625, 
entitled  ".^n  ordinance  granting  to  the  Pio- 
neer Telephone  &  Telegraph  Company,  Its 
successors  and  assigns,  the  right  to  construct, 
operate  and  maintain  telephone  lines  In  the 
city  of  Oklahoma  City,  Oklahoma  territory, 
and  repealing  ordinances  Nos.  123  and  244, 
and  all  other  ordinances  and  parts  of  ordl- 
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nances  In  conflict  therewith."  For  the  pur- 
pose of  this  case  It  will  be  assumed  that 
said  municipality  had  authority  to  pass  said 
ordinance  granting  said  franchise.  Pioneer 
Telephone  &  Telegraph  Co.  v.  State,  33  Olil. 
724,  127  Paa  1073;  Oklahoma  Railway  Co. 
V.  PoweU  et  al.,  33  Oia  737,  127  Pac.  1080. 

After  the  erection  of  the  state,  to  wit,  on 
October  12, 1908,  the  Corporation  Commission 
made  and  entered  an  order  which  in  part  pro- 
rides  that:  "No  person,  or  persons,  firm, 
company,  or  corporation  doing  a  transmission 
business  by  telephone  for  hire  In  the  state  of 
Oklahoma  shall  charge  a  greater  or  different 
rate  for  service,  or  similar  service  in  efCect 
on  October  12,  1008,  without  first  having 
made  application  to  the  Corx>o  ration  Com- 
mission therefor,  and  submitting  to  the  Com- 
mission a  schedule  of  the  proposed  change, 
which  before  taking  ettect  shall  have  the  ap- 
proval of  this  Commission." 

On  July  28,  1909,  the  Burrows  Oil  Compa- 
ny, one  of  the  appellant's  patrons,  at  Okla- 
homa City,  having  filed  a  complaint  against 
It  for  violation  of  said  order,  citation  was 
issued,  and  on  a  hearing  appellant  was  ad- 
judged guilty  of  contempt  Appellant's  con- 
tention was  that  said  ordinance  fixed  the 
phone  rates  to  be  charged  and  that  the  Com- 
mission was  without  authority  to  interfere. 

In  Pioneer  Telephone  &  Telegraph  Co.  t. 
State,  supra,  It  was  held  that  said  munici- 
pality, by  virtue  of  said  ordinance  granting 
said  franchise,  did  not  have  power  to  fix 
rates  to  be  charged  by  appellant  for  use  of 
Its  telephones  In  said  dty,  and  affirmed  the 
order  adjudging  appellant  guilty  of  contempt. 
Appellant  In  this  proceeding  seeks  to  chal- 
lenge the  validity  of  the  order  of  the  Com- 
mission made  on  October  12,  1906,  in  that  It 
was  made  by  said  Commission  without  an- 
thority,  and  further  that  It  was  void.  That 
the  Commission  had  such  power  and  the  or- 
der was  not  void  is  now  res  adjudlcata. 
Pioneer  Telephone  &  Telegraph  Co.  ▼.  State, 
supra.  EJven  If  such  was  not  the  cose,  the 
Commission  had  power  to  make  said  order. 
Section  18,  art.  9  (section  234,  par.  3,  Wil- 
liams' Anno.  Ed.),  of  the  Constitution  of  this 
state.  That  said  order  was  made  without 
investigation  as  to  the  rates  charged  and 
was  therefore  arbitrary  and  unreasonable, 
that  would  not  make  the  order  void,  but 
voidable,  and  such  question  could  only  be 
raised  by  an  appeal  or  other  means  of  direct 
proceeding,  and  not  in  a  collateral  attack,  as 
Is  here  sought  to  be  made;  the  appellant 
having  had  the  notice  provided  for  by  article 
0,  i  18,  of  the  Constitution  of  this  state. 
Pioneer  Telephone  &  Telegraph  Co.  v.  State, 
supra;  section  24,  art  9  (section  242,  Wil- 
liams' Anno.  Ed.),  of  the  Constitution  of  this 
state. 

The  state,  through  its  proper  law  officer, 
filed  a  petition  before  the  Corporation  Com- 
mission, seeking  to  recover  from  appellant 
the  refund  of  excess  charges  which  were  col- 


lected by  appellant  from  its  subscrit>ers  in 
Oklahoma  City  after  the  said  order  of  Oc- 
tober 12,  1908,  was  entered.  Appellant  en- 
tered its  appearance  and  contested  the  grant- 
ing of  said  relief  by  the  Commission.  Judg- 
ment was  entered  by  it  against  appellant 
for  the  amount  of  the  excess  charges,  as 
shown  and  indicated  by  appellant  under  its 
sworn  report  to  said  Commission,  to  wit, 
$60,057.20.  Appellant  made  no  contention  as 
to  the  amount  of  the  excess  charges,  but  con- 
troverted the  power  of  the  Commission  to 
grant  the  relief  (1)  on  the  ground  that  it 
was  without  authority;  (2)  that  such  action 
could  not  be  maintained  In  the  name  of  the 
state;  and  (8)  that  the  act  of  February  10, 
1913,  entitled  "An  act  conferring  authority 
upon  the  Corporation  Commission  to  adjnst 
controversies  between  parties  growing  out  of 
refunds  for  pubUc  service;  to  require  all 
refunds  to  be  turned  over  to  the  Commission; 
to  determine  the  amount  of  refund  and  to 
whom  due;  and  declaring  an  emergency" 
(Laws  1913,  a  10) — was  repugnant,  not  only 
to  the  state,  but  also  the  federal  Constitu- 
tion. 

[1]  Section  1,  art.  7  (section  186,  Williams' 
Anno.  Ed.),  of  the  Constitution  of  this  state, 
provides  that:  "The  judicial  power  of  this 
state  shall  be  vested  in  the  Senate,  sitting  as 
a  court  of  impeachment  a  Supreme  Court, 
district  courts,  connty  courts,  courts  of  Jus- 
tices of  the  iKace,  municipal  courts,  and  such 
other  courts,  commissions  or  boards  infe- 
rior to  the  Supreme  Court,  as  may  be  estab- 
lished by  law." 

The  Corporation  Commission,  as  created  by 
article  9,  is  a  body  with,  so  far  as  the  regu- 
lation of  public  service  corporations  is  con- 
cerned, executive.  Judicial,  and  legislative 
powers. 

By  virtue  of  said  section  1,  art  7,  and  tiie 
provisions  of  article  9,  the  Corporation  Com- 
mission has  authority  to  exercise  all  of  these 
powers  with  a  view  of  carrying  out  the  gen- 
eral purposes  for  which  the  Corporation 
Commission  was  created,  to  wit  to  regulate 
public  service  corporations  and  provide 
against  abuse,  discrimination,  and  excessive 
charges  and  the  refunds  thereof.  Anything 
that  is  in  furtherance  of  that  purpose  is 
within  the  contemplated  view  of  Its  creation 
and  is  not  in  violation  of  section  1,  art  4, 
of  the  Constitution.  Nor  does  said  act  vio- 
late section  1  of  article  4  (section  50  Wil- 
liams' Anno.  Ed.)  of  the  (institution  of  this 
state.  Section  1,  art  7  (section  186,  Wil- 
liams' Anno.  Ed.);  section  18,  art  9  (section 
234,  Willianis*  Anno.  Ed.);  section  21,  art  0 
(section  239,  Williams'  Anno.  Ed.);  section 
19,  art  9  (section  237,  Williams'  Anno.  Ed.); 
section  35,  art  9  (section  253,  Williams'  Anno. 
Ed.). 

We  conclude  that  the  Legislature  was  au- 
thorized to  pa.ss  the  act  "conferring  author- 
ity upon  the  Coriioratlon  Commission  to  ad- 
just controversies  between  i>artie8  growing 
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cut  of  refunds  for  public  service;  to  require 
all  refunds  to  be  turned  over  to  the  Commis- 
sion; to  determine  the  amount  of  refund  and 
to  vrhom  due."  Under  said  act  the  Corpora- 
tion Commission  is  authorized  to  entertain 
actions  instituted  before  it  In  the  name  of 
the  state  for  such  purposes. 

Section  18,  par.  3,  of  article  9  (section  234, 
Williams'  Anno.  Ed.,  par.  3),  of  the  Constitu- 
tion of  the  state,  authorizes  the  Commission 
to  prescribe  or  fix  rates,  charges,  or  classifi- 
cations of  trafiSc,  and  orders,  rules,  and  regu- 
latlond  of  transmission  companies  in  the 
state,  but  requirement  is  made  that  at  least 
ten  days'  notice  of  the  time  sind  place  of 
tlie  contemplated  action  in  the  premises  shall 
be  given  by  the  commission  that  reasonable 
opportunity  shall  be  afforded  such  companies 
to  appear  and  introduce  evidence  and  be 
beard  thereon.  . 

The  order,  under  which  the  action  instl- 
tated  is  based,  was  made  by  virtue  of  this 
provision.  When  the  Commission  made  the 
order  it  was  at  the  state's  initiative,  and 
therefore  the  state  Is  a  party  to  the  proceed- 
ing. The  powers  of  sovereignty  were  set 
la  motion  at  the  instance  of  the  state  for 
the  benefit  of  the  public.  Had  any  of  the 
companies  affected  by  said  order  appealed, 
it  would  have  been  essential  for  them  to 
make  the  state  the  appellee.  Had  the  ap- 
pellant api)ealed  from  the  order  of  October 
12,  1908,  and  executed  a  supersedeas  bond  to 
cover  the  refund  of  excess  charges  in  the 
event  the  appeal  was  finally  decided  against 
the  appellant,  and  the  final  decision  of  such 
appeal  Iiad  been  against  the  appellant,  it 
would  have  been  the  duty  of  the  appellant 
to  promptly  refund,  to  the  parties  entitled 
to  such  excess  charges,,  the  same  in  such 
manner  and  under  such  methods  of  distribu- 
tion as  may  have  been  prescribed  by  the 
Corporation  Commission.  The  supersede- 
as bond  must  be  made  payable  to  the  state. 
Section  21,  art  9  (SecUon  239,  Williams' 
Anno.  Ed.),  Const,  of  this  state.  In  such 
case  obviously  an  action  must  be  instituted 
in  the  name  of  the  state  by  its  proper  law 
officer.  The  refunds  are  to  be  collected  and 
distributed  "in  such  manner  and  through 
such  methods  of  distribution  as  may  be  pre- 
scribed by  the  Commission  or  by  law." 

In  the  State  of  Nebraska  v.  Pacific  Ex- 
press Co.,  80  Neb.  823,  115  N.  W.  619,  18 
r^.  B.  A.  (N.  S.)  664,  there  was  a  violation 
of  the  statute  limiting  the  rates  to  be  charged 
by  virtue  of  section  3,  and  it  was  held  the 
state,  through  the  Attorney  General,  its  des- 
ignated officer  In  the  Supreme  Court,  may 
maintain  an  action  in  equity  to  enjoin  com- 
mon carriers,  whose  rates  are  fixed  by  law, 
from  violating  the  terms  of  the  statute  and 
exacting  unlawful  and  excessive  rates  and 
charges;  and  it  was  further  held  that  the 
jurisdiction  conferred  upon  the  Supreme 
Court  of  that  state  by  the  Constitution,  "in 
all  civil  cases  in  which  the  state  shall  be 


a  iKirty,"  is  not  confined  to  cases  In  which 
the  state  has  a  mere  pecuniary  interest,  but 
may  extend  to  all  cases  in  which  the  state, 
through  its  proper  officers,  seeks  the  enforce- 
ment of  public  right  or  the  restraint  of  pub- 
lic wrong.  See,  also,  authorities  cited  in 
footnote  to  State  of  Nebraska  v.  Pacific  Ex- 
press Co.,  18  L.  R.  A.  (N.  S.)  664.  Section  6 
of  the  Nebraska  act  provided  that:  "The 
Nebraska  State  Railway  Commission,  and  if 
there  be  no  Commission,  then  the  Governor 
with  the  assistance  of  the  Attorney  General, 
are  hereby  empowered  to  enforce  the  provi- 
sions of  this  act."    Laws  1907,  c.  91. 

The  bringing  of  the  action  In  the  name  of 
the  state  for  the  recovery  of  the  refunds  for 
the  purpose  of  the  same  being  distributed 
to  the  persons  entitled  to  the  same  is  a  po- 
lice regulation  incident  to  the  effective  reg- 
ulation and  control  of  public  service  cor- 
porations and  the  exercise  of  such  power. 
The  act  of  February  10,  1913,  supra  (Sess. 
Laws  1913,  pp.  10,  12),  constituted  the  Cor- 
poration Commission  a  court  of  record  with 
jurisdiction  to  entertain  such  action.  The 
fact  that  a  supersedeas  bond  was  not  given 
did  not  deprive  the  state  of  the  right  to 
maintain  such  action.  This  right  exists  by 
virtue  of  article  9  of  the  Constitution  and 
not  by  the  act  of  February  10, 1913.  County 
of  Douglas  et  al.  v.  Moores  et  al.,  66  Neb. 
284,  92  N.  W.  199. 

If  this  conclusion  is  Incorrect,  the  regula- 
tion of  public  service  corporations  provided 
for  in  this  Constitution  in  many  instances 
would  neither  be  adequate  nor  effective.  It 
is  the  duty  of  tliis  court  to  give  effect  to 
the  wlU  of  the  people,  as  expressed  in  its 
organic  and  statutory  law,  unless  it  Is  made 
manifest,  beyond  a  reasonable  doubt,  that 
the  same  is  in  conflict  with  some  provision 
of  the  federal  Constitution.  We  are  not  so 
convinced,  and  our  judgment  should  sustain 
the  law. 

[2]  Contention  is  made  that  the  act  of 
February  10,  1913,  violates  section  46o  of 
article  5  of  the  Constitution,  which  provides: 
"The  Legislature  shall  not,  except  as  other- 
wise provided  In  this  Constitution,  pass  any 
local  or  special  law  •  *  •  regulating  the 
practice  or  jurisdiction  of,  or  changing  the 
rule  of  evidence  in  judicial  proceedings  or 
inquiry  before  the  courts,  justices  of  the 
peace,  sheriffs,  commissioners,  arbitrators, 
or  other  tribunals,  or  providing  or  changing 
the  methods  for  the  collection  of  debts,  or 
the  enforcement  of  judgments,  or  prescrib- 
ing the  effect  of  judicial  sales  of  real  es- 
tate." The  same  is  neither  a  local  nor  a 
special  law.  Coyle  v.  Smith,  28  Okl.  121, 
113  Pac.  944.  It  is  urged  that  section  5  of 
said  act,  wherein  it  provides  that  "all  re- 
funds not  paid  out  by  the  Commission,  or 
unclaimed,  within  two  years  from  the  time 
the  money  is  received  by  the  Commission 
shall  be  turned  over  to  the  State  Treasurer," 
is  unconstitutional  and  void. 
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[3]  TMs  objectton  avalleth  tbe  appellant 
nothing.  If  the  state  be  antborlzed  to  main- 
tain this  action  on  behalf  of  the  parties  in 
its  own  name  for  the  benefit  of  the  parties 
entitled  to  the  refund,  its  recovery,  when 
settled  by  the  appellant,  would  exonerate 
it  against  any  indlvldnal  claim  made  by 
the  parties  entitled  to  said  refunds.  It 
is  settled  that  a  court  will  not  listen  to 
an  objection  to  the  constitutionality  of  an 
act  by  a  party  whose  tight  it  does  not  af- 
fect, and  who  therefore  has  no  interest  in 
defeating  it  Albany  County  Snp'rs  ▼.  Stan- 
ley, 105  U.  S.  806,  26  L.  Ed.  1044;  Clark  v. 
Kansas  City,  176  U.  8.  114,  20  Sup.  Ct  284, 
44  L.  Ed.  392;  Cram  t.  C,  B.  &  Q.  B.  Co., 
85  Neb.  686,  26  L.  B.  A.  (N.  S.)  1028,  19 
Ann.  Gas.  170,  and  authorities  therrfn  dted; 
Bea  ▼.  State  ex  rel.  Board  of  Commission- 
ers of  Lincoln  Coonty  et  aL,  29  Okl.  708,  119 
Pac.  235;  Notrls  et  al.  v.  Cross,  25  Okl.  287, 
105  Pac.  1000;  ThreadgiU  v.  Cross,  26  OkL 
403,  109  Pac.  568,  138  Am.  St  Bep.  964. 

[4]  Further,  if  said  section  were  to  fall,  it 
does  not  appear  to  be  so  connected  in  sub- 
ject-matter with  the  other  provisions  of  said 
act  and  dependent  upon  each  other,  and 
operating  together  for  the  same  purposes,  or 
otherwise  so  connected  together  In  meaning 
that  it  cannot  be  presumed  that  the  Leglsr 
lature  would  liave  passed  the  one  without  the 
other.  It  is  only  when  different  clauses  of 
an  act  are  so  dependent  upon  each  other 
that  it  is  evident  the  Lieglslatnre  would  not 
have  enacted  one  of  them  without  the  other, 
as  when  the  two  things  provided  are  neces- 
sary parts  of  one  system,  that  the  whole  act 
will  fall  on  account  of  the  invalidity  of  one 
clause.  When  there  is  no  such  connection 
and  dependency,  the  act  will  stand,  though 
different  parts  of  it  are  rejected.  In  re  Coun- 
ty Com'rs  of  Coanties  Comprising  Seventh 
Judicial  District  22  Okl.  435,  98  Pac.  557.. 

[S]  A  majority  of  this  court  are  of  the 
opinion  that  appellant  is  not  entitled  to  a 
trial  by  jury  in  such  proceeding,  which  is 
had  by  virtue  of  a  poUce  regulation  Incident 
to  the  exercise  of  powers  granted  to  the  Cor- 
poration Commission  by  the  Constitution. 

[6]  Further  contention  tliat  in  this  action, 
before  the  Corporation  Commission,  appel- 
lant was  entitled  to  plead  and  prove  that 
the  rates  were,  so  fixed  by  the  order  of 
October  12,  1908,  unjust  and  unreasonable 
and  confiscatory,  and  for  that  reason  the 
state  was  not  entitled  to  prevail  in  this  ac- 
tion to  recover  the  refunds,  such  defense  Is 
not  permissible  in  this  proceeding.  Such 
rates  having  been  fixed  and  not  having  been 
challenged  directly  by  appeal  or  otherwise, 
such  question  in  this  action  is  collateral. 

[7]  Three  remedies  were  available  to  the 
appellant  by  which  the  validity  of  said  or- 
der might  be  challenged:  (1)  By  appeal  as 
provided  In  section  20  of  article  9  (section 
238,  Williams'  Anno.  Ed.)  of  the  Constitution; 
(2)  by  application  made  directly  to  the  Com- 


mission to  set  aside  order  (section  18  of 
article  9  [section  234,  Williams'  Anno.  Ed.]) 
of  the  Constitution;  and  (3)  by  an  action 
in  equity  to  restrain  its  enforcement  As 
a  matter  of  practice  the  first  two  remedies 
should  be  sought  before  the  last  remedy  is 
resorted  to.  Prentiss  v.  Atlantic  Coast  line, 
211  tj.  S.  210,  29  Sup.  Ct  67,  63  L.  Ed.  15a 
Section  6,  art  2  (section  14,  Williams'  An- 
no. Ed.),  of  the  Constitution  of  this  state,  pro- 
vides that:  "Courts  of  justice  of  the  state 
shall  be  open  to  every  person,  and  speedy  and 
certain  remedy  afforded  for  every  wrong  and 
for  every  injury  to  person,  property,  or  rep- 
utation; cmd  right  and  justice  shall  be  ad- 
ministered without  sale,  denial,  delay,  or  prej- 
udice." By  this  provision  the  right  of  the 
appellant  to  maintain  a  proceeding  to  Invoke 
the  equitable  powers  of  a  court  to  enjoin  its 
enforcement  Is  guaranteed.  True,  section 
20  of  article  9  (section  233,  Williams'  Anno. 
Ed.)  provides  that:  "No  court  of  this  state 
(except  the  Supreme  Court  by  way  of  appeal 
as  herein  authorized)  shall  have  Jurisdiction 
to  review,  reverse,  correct  or  annul  any  ac- 
tion of  the  (Commission  within  the  scope  of 
its  authority,  or  to  suspend  or  delay  the  exe- 
cution or  to  suspend  or  delay  the  action  or 
operation  thereof,  or  to  enjoin,  restrain,  or 
interfere  with  the  C!ommission  in  the  per- 
formance of  its  oflSdal  duties" — ^but  in  view 
of  the  holding  of  the  Supreme  Court  of  the 
United  States  in  Prentiss  v.  Atlantic  Coast 
Line,  supra,  this  provision  cannot  be  con- 
strued as  denying  the  remedies  guaranteed 
by  section  6  of  the  Bill  of  Bights.  Section 
20  was  borrowed  from  the  Constitution  of 
Virginia  (see  annotation,  section  238,  Wil- 
liams' Anno.  Const);  and  in  the  Prentiss 
Case  it  was  held  tliat  said  section  did  not 
have -the  effect  of  preventing  an  aggrieved 
party  from  having  an  Independent  remedy  in 
a  court  exercising  equity  powers  in  order  to 
challenge  the  validity  of  such  order.  The 
Prentiss  Case  is  controlling  authority  in  the 
construction  of  such  provisions  as  its  holding 
was  with  reference  to  its  being  in  violation 
of  the  federal  Constitution.  The  Supreme 
Court  of  this  state,  when  exercising  the  au- 
thority granted  it  by  said  provision  of  said 
section  20,  sits  in  a  legislative  or  administra- 
tive capacity.  Said  provision  must  be  con- 
strued as  applying  to  courts  in  this  state, 
when  by  special  grant  of  authority  by  the 
Constitution  they  sit  in  a  like  capacity.  A.. 
T.  &  S.  P.  By.  Co.  V,  Love,  23  Okl.  192,  99 
Pac.  1081;  A.,T.&  S.P.  By.  (3o.  v.  State  et 
al.,  23  Okl.  510, 101  Pac.  262;  Pioneer  TeL  & 
Tel.  Co.  V.  City  of  BartlesviUe,  138  Pac. — , 
not  yet  officially  reported.  It  is  our  duty  to 
harmonize  these  provisions  and  to  permit 
them  both  to  stand,  if  It  Is  reasonably  possi- 
ble; it  being  a  settled  rule  of  construction 
that  where  an  act  is  susceptible  of  two  con- 
structions, one  of  which  would  render  it  valid 
and  the  other  invalid,  that  must  be  adopted 
which  sustains  the  act  Beaty  v.  State  ex 
reU  Lee,  35  OkL  677,  130  Paa^SS. 
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Following  tbe  rule  laid  down  tn  the  Pren- 
tiss Case,  we  have  no  otber  alternative  than 
to  hold  that,  by  virtue-  of  section  6  of  the 
Bill  of  Bights,  the  direct  proceeding  in  a 
court  exercising  equity  powers  In  the  dis- 
trict and  superior  courts  of  this  state  was 
available  to  appellant  to  challenge  the  valid- 
ity of  the  order. 

Section  24  of  article  9  (section  242,  Wil- 
liams' Anno.  Ed.)  of  the  Constitution  of  this 
state  provides  that  In  no  "  *  •  *  collat- 
eral proceeding  shall  the  reasonableness, 
Justness,  or  validity  of  any  rate,  charges, 
classification  of  traffic,  rule,  regulation,  or 
requirement,  theretofore  prescribed  by  the 
Commission,  within  the  scope  of  its  authori- 
ty, and  then  in  force,  be  questioned." 

[8]  Further  the  reasonableness,  justness, 
and  validity  of  such  rate,  at  least  at  the  time 
It  was  prescribed,  is  an  adjudicated  fact 
against  aK>elIant'8  contention.  P.  T.  &.  T. 
Co.  v.  State,  33  OkL  724,  127  Pac.  1073;  Pet- 
tis et  ux.  V.  IlcLain  et  al.,  21  Okl.  521,  98 
I'ac.  927;  Pratt  v.  RatUff,  10  Okl.  168,  61 
Pac.  523;  Farmers'  State  Bank  of  Arkansas 
City  V.  Stephenson  et  al.,  23  Okl.  695,  102 
Pac.  902.  In  the  Stephenson  Case  it  is  said : 
"A  regular  Judgment,  whilst  it  remains  in 
force,  is  conclusive  as  to  every  matter  that 
might  have  been  given  in  evidence  or  pleaded 
to  the  action  in  which  It  was  rendered,  ex- 
cept matters  growing  out  of  separate  and  in- 
dependent causes  of  action  which  might  have 
been  pleaded  in  offset,  and  the  same  princi- 
ple obtains  in  cases  of  Judgment  by  confes- 
sion. Barney  v.  Goff  et  al.,  1  D.  Chip.  (Vt) 
304 ;   Squires  v.  Whipple,  2  Vt  111." 

Appellant  in  its  brief  does  not  contend  that 
after  such  adjudication,  and  during  the  peri- 
od for  which  said  excess  charges  are  claimed, 
conditions  have  changed. 

[91  It  is  further  contended  that  the  pay- 
ment of  the  excess  rates  for  the  phones  de- 
manded by  the  appellant  was  volimtarily 
made  and  therefore  -no  right  in  favor  of  the 
subscribers  existed,  and  the  action  for  that 
reason  will  not  lie. 

In  Louisiana  Realty  Co.  v.  McAlester,  25 
Okl.  726,  108  Pac.  391,  It  is  said:  "Every 
man  is  supposed  to  know  the  law,  and,  if  be 
voluntarily  makes  a  payment  which  the  law 
would  not  compel  him  to  make,  he  cannot 
afterwards  assign  his  ignorance  of  the  law 
as  a  reason  why  the  state  should  furnish 
him  with  legal  remedies  to  recover  it  back." 

The  appellant,  in  demanding  and  collecting 
a  rate  for  its  phones  in  Oklahoma  City  in  ex- 
cess of  that  fixed  by  the  order  of  October 
12,  1908,  such  order  not  having  been  appeal- 
ed from  and  superseded,  was  acting  against 
the  laws  of  this  state. 

Section  18,  art  9  (section  234,  Williams' 
Anno.  Ed.),  of  the  Constitution  of  this  state, 
provides  that :  "All  rates,  charges,  classifica- 
tions, rules  and  regulations  adopted,  or  act- 
ed, upon,  by  any  such  company,  inconsistent 
with   those  prescribed  by  tlte  Oommlssion, 


within  the  scope  of  its  authority,  shall  be  un- 
lawful and  void." 

Besides,  what  other  alternative  did  the 
subscribers  have  other  than  to  pay  the  ex- 
cess rate  demanded,  or  have  their  phones 
taken  out,  and  thereby  be  deprived  of  tele- 
phonic conveniences  and  communications. 

The  judgment  in  favor  of  the  state  against 
the  appellant  for  excess  charges  or  refunds 
will   be  affirmed.    All  the  Justices  concur. 

On  Rehearing. 

1.  The  appellant  in  its  petition  for  rehear- 
ing contends  that  this  court  erred  in  holding 
that  it  was  not  entitled  to  a  trial  by  jury  be- 
fore the  Corporation  Commission,  as  provid- 
ed by  section  19,  art.  2  (BUI  of  Rights),  of 
the  Constitution  (section  27,  'Williams'  Anno. 
Ed.).  In  the  original  opinion  this  court  held 
that  the  judicial  power  vested  in  the  Corpo- 
ration Commission  by  the  terms  of  the  act 
of  February  10,  1913,  was  within  the  orig- 
inal contemplation  of  the  framers  of  the 
Constitution,  in  creating  the  Corporation 
Commission,  that  such  power  might  be  added 
within  the  discretion  of  the  Legislature  in 
order  to  fully  regulate  public  service  cor- 
porations and  provide  against  abuse,  discrim- 
ination, and  excessive  charges  and  to  cause 
refunds  therefor  to  be  made,  and  that  It  was 
not  contemplated  that  a  jury,  as  required  by 
section  19  of  the  Bill  of  Rights,  should  be 
had  before  the  Corporation  Commission. 
That  opinion  is  still  adhered  to. 

2.  That  part  of  section  20  of  article  9  of 
the  Constitution  which  provides  that  "no 
court  of  this  state  (except  the  Supreme  Court, 
by  way  of  appeals  as  herein  authorized)  shall 
have  jurisdiction  to  review,  reverse,  correct, 
or  annul  any  action  of  the  Commission  with- 
in the  scope  of  its  authority,  or  to  suspend 
or  delay  the  execution  or  operation  thereof, 
or  to  enjoin,  restrain,  or  Interfere  with  the 
Commission  in  the  performance  of  its  official 
duties,"  was  construed  in  connection  with 
section  6,  art.  2,  of  the  Constitution,  wherein 
it  was  held  tbat  said  provision  applied  to 
courts  in  this  state  only  when  they  sat  in 
like  capacity  as  the  Supreme  Court  on  ap- 
peal from  such  orders.  This  holding  is  chal- 
lenged in  the  petition  for  rehearing.  Suffice 
It  to  say  that.  If  this  construction  Is  not 
correct,  said  excerpt  from  said  section  20 
must  fall,  as  it  would  have  the  effect  to  de- 
ny the  appellant  due  process  of  law,  as  guar- 
anteed by  the  fourteenth  amendment  to  the 
federal  Constitution,  in  that  it  deprived  said 
appellant  of  a  judicial  review.  In  that  con- 
tingency said  section  6  of  the  Bill  of  Rights 
would  remain  in  force  which  guarantees  to 
every  person  a  speedy  and  certain  remedy 
for  every  wrong  and  for  every  injury  to 
person,  property,  or  reputation.  Under  this 
section  both  legal  and  equitable  jurisdictiou 
may  be  Invoked  by  appellant  for  relief,  un- 
less denied  by  some  other  provision  of  the 
Constitution.  Section  24  of  article  9  pro- 
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Tides:  "The  right  of  any  person  to  Insti- 
tute and  prosecute  In  the  ordinary  courts  of 
justice,  any  action,  suit,  or  motion  against 
any  transportation'or  transmission  company, 
for  any  claim  or  cause  of  action  against  sncb 
company,  shall  not  be  extlngnilshed  or  im- 
paired, by  reason  of  any  fine  or  other  penalty 
which  the  Commission  may  impose,  or  be  au- 
thorized to  Impose,  upon  such  company  be- 
cause of  its  breach  of  any  public  duty,  or  be- 
cause of  Its  failure  to  comply  with  any  order 
or  requirement  of  the  Commission;  but.  In 
no  such  proceeding  by  any  person  against 
such  corporation,  nor  in  any  collateral  pro- 
ceeding shall  the  reasonableness,  justness,  or 
validity  of  any  rate,  charge,  classiflcation  of 
traffic,  rule,  regulation,  or  requirement,  there- 
tofore prescribed  by  the  Commission,  within 
the  scope  of  its  authority,  and  then  in  force, 
be  questioned."  In  this  action  the  state  acts 
for  the  indlTldual,  and  said  section  24  spe- 
cifically prohibits  the  reasonableness  of  the 
order  upon  which  the  action  is  based,  being 
brought  Into  the  question  in  such  action. 
Said  section  24  of  article  9,  therefore,  cuts 
oCT  the  right  of  a  judicial  review  as  to  the 
validity  of  said  order,  in  an  action  brought 
to  enforce  the  refund,  but  the  right  to  in- 
voke equity  jurisdiction  by  the  transmission 
company  to  have  said  order  declared  invalid 
Is  not  denied,  for  such  proceeding  Is  not  col- 
lateral but  direct. 

In  Morrill  v.  Morrill,  20  Or.  96,  25  Pac.  362, 
11  L.  R.  A.  155,  23  Am.  St  Rep.  95,  It  is 
said:  "A  collateral  attack  on  a  judgment  is 
any  proceeding  which  is  not  instituted  for 
the  express  purpose  of  annulling,  correcting 
or  modifying  such  decree.  12  Am.  &  E^ng. 
Encyc.  of  liaw,  147."  This  identical  lan- 
guage is  also  approved  in  Peyton  v.  Peyton, 
28  Wash.  278,  68  Pac.  757.  The  remedy  by 
law  not  being  available,  that  by  equitable 
cognizance  is.  A  judicial  review  by  invoking 
equitable  powers  being  afforded  under  the 
provisions  of  this  Constitution,  a  direct  at- 
tack was  available  to  appellant  to  have  de- 
clared void  said  order  of  the  Commission  of 
October  12,  1908.  This  constituted  due  pro- 
cess of  law.  State  of  Washington  ex  rel.  Or- 
egon R.  &  Nav.  Co.  V.  Falrchlld  et  al.,  224 
U.  S.  510,  32  Sup.  Ct.  535,  56  L.  Ed.  863. 

3.  The  appellant's  contention  that  the  act 
of  February  10,  1913,  should  be  construed  by 
implication  to  amend  section  24,  art  9,  of 
the  Constitution,  so  as  to  permit  the  reason- 
ableness of  the  order  to  be  challenged  by 
way  of  defense  in  an  action  to  recover  the 
refunds,  appears  not  to  be  well  founded. 

The  title  of  the  act  Is  as  follows:  "An  act 
conferring  authority  upon  the  Corporation 
Commission  to  adjust  controversies  between 
parties  growing  out  of  refunds  for  public 
services ;  to  require  all  refunds  to  be  turned^ 
over  to  the  Commission;  to  determine  the 
amount  of  refund  and  to  whom  due;  and  de- 
claring an  emergency." 

Section  1  of  said  act  Is  as  follows:  "The 
Corporation    Commission   la   hereby    vested 


with  the  power  of  a  court  of  record  to  deter- 
mine: First,  the  amount  of  refund  due  in 
all  cases  where  any  public  service  corpora- 
tion, person,  or  firm,  as  defined  by  the  Consti- 
tution, charges  an  amount  for  any  service 
rendered  by  such  public  service  corporation, 
person,  or  firm,  in  excess  of  the  lawful  rate 
in  force  at  the  time  such  charge  was  made, 
or  may  thereafter  be  declared  to  be  the  legal 
rate  which  should  have  been  applied  to  the 
service  rendered ;  and,  second,  to  whom  the 
overcharge  should  be  paid." 

Section  2  of  the  same  act  also  provides: 
"Upon  ascertaining  the  amount  of  over- 
charge due  from  any  public  service  corpora- 
tion, person  or  firm,  the  Corporation  Com- 
mission shall  have  authority  to  render  judg- 
ment agalpst  such  public  service  corporation, 
person,  or  firm,  far  the  amount  of  such  over- 
charge that  may  have  been  collected  from 
the  public  in  violation  of  any  legal  rate,  or 
order  of  the  Commission,  If  necessary  to  in- 
sure the  prompt  payment  of  the  same  to  the 
Commission.    •    •    •" 

Clearly  this  act  contemplates  that  the  va- 
lidity of  the  right  shall  be  tried  out  In  other 
actions,  to  wit:  (1)  On  appeal  from  the  ac- 
tion of  the  Commission;  (2)  by  motion  be- 
fore the  Commission  to  vacate  or  modify  the 
order;  and  (3)  by  a  direct  proceeding  in 
equity  to  determine  its  validity.  The  other 
sections  of  said  act  are  also  in  harmony  with 
this  conclusion. 

In  the  case  of  In  re  Engelhard  &  Sons  Co., 

231  U.  S.  646,  34  Sup.  Ct  259,  58  L.  Ed. , 

it  is  said :  "The  city  was  the  proper  party  to 
make  defendant  in  the  suit  as  r^resentative 
of  all  interested,  and  so  throughout  the 
whole  proceedings.  If  we  may  suppose,  in  a 
case  like  the  present  one,  there  can  be  a  dis- 
tinction between  the  public  interest  and  pri- 
vate interest,  the  subscribers  of  the  com- 
pany being  the  public,  the  representation  of 
both  interests  was  adequately  fulfilled.  It 
was  in  consequence  of  the  motion  of  the  city 
that  the  telephone  company  agreed  to  keep 
account  of  charges  In  excess  of  the  ordinance 
rates,  and,  if  they  should  finally  be  decided 
to  be  illegal,  to  pay  into  court  the  excess 
sums  for  distribution  among  its  subscribers. 
It  was  the  representative  of  all  interests  to 
provide  for  the  creation  of  the  fund;  It  is 
properly  the  representative  of  all  interests  to 
see  to  its  proper  distribution.  This  is  a  nec- 
essary deduction  from  the  cases.  It  is  the 
imiversal  practice,  sustained  by  authority, 
that  the  only  mode  of  judicial  relief  against 
unreasonable  rates  is  by  suit  against  the 
governmental  authority  which  established 
them  or  is  charged  witii  the  duty  of  enforc- 
ing them.    •    ♦    ♦" 

In  the  Engelhard  Case  a  municipal  ordi- 
nance of  a  municipality  in  the  state  of  Ken- 
tucky fixing  telephone  rates  had  been  chal- 
lenged. The  Supreme  Court  of  the  United 
States  holds  that  the  municipality,  in  being 
a  party  to  the  litigation,  is  in  a^nse  a  brua- 
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tee  for  the  snbecribers,  and  that  It  Is  a  proi>- 
er  party  to  vindicate  their  rights  and  canse 
refunds  to  be  made.  As  was  shown  in  the 
original  opinion  in  this  case,  the  state  In  all 
proceedings  in  the  way  of  fixing  rates,  charg- 
es, classifications  of  trafilc,  rules,  and  regula- 
tions by  the  Corporation  Commission,  to  be 
observed  t>7  transmission  companies,  is  a 
necessary  party  to  such  proceedings  before 
said  Commission.  Every  supersedeas  bond 
made  to  suspend  or  suspersede  such  order 
pending  its.  appeal  to  the  Supreme  Court  is 
also  required  to  run  in  the  name  of  the  state, 
and  the  slj^te  is  the  appellee  in  all  such  ap- 
pellate proceedings,  and  to  our  mind  the 
Engelhard  Case,  recently  decided  by  the  Su- 
preme Court  of  the  United  States,  hut  which 
was  not  before  this  court  when  the  original 
opinion  was  written,  sustains  the  former  con- 
clusion of  this  court 

Careful  consideration  has  been  given  to  all 
appellant's  contentions,  but,  after  mature 
deliberation,  we  have  reached  the  conclusion 
that  they  are  without  morit  It  follows  that 
the  petition  for  rehearing  must  be  denied. 
All  the  Justices  concur. 


TEBREIX  V.  STATE. 

('Criminal  Court  of  Appeals  of  Oklahoma.  ,  Feb. 
28,  1914.) 

(Byttabui  ly  the  Court.) 

HOMIOIDK    (ii    236,    255*)— MANSI.AUaHIEB  — 

Sufficiency  of  Evidenck. 

In  a  prosecution  for  murder,  the  evidence 
examined,  and  held  sufficient  to  support  the  ver- 
dict of  manslaughter  in  the  second  degree,  and 
that  no  prejudicial  error  was  committed  upon 
the  trial. 

[Ed.  Note.— For  other  cases,  sec  Homicide, 
Cent.  Dig.  gf  495-499,  639-541;  Dec.  Dig.  Si 
236,  255.*] 

Appeal  from  District  Court,  Carter  County ; 
S.  H.  Bussell,  Judge. 

Bob  Terrell  was  convicted  of  manslaughter 
in  the  second  degree,  and  he  appeals.  Af- 
firmed. 

H.  H.  Brown,  Wm.  Pfeiffer,  and  Cruce  & 
Potter,  all  of  A'rdmore,  for  plaintiff  in  error. 
Chas.  West,  Atty.  Gen.,  and  Smith  C.  Matson, 
Asst  Atty.  Gen.,  for  the  State. 


ARMSTRONG,  P.  J.  Plaintiff  in  error  was 
tried  on  a  charge  of  murder  and  was  found 
guilty  of  manslaughter  in  the  second  degree, 
and  his  punishment  was  assessed  at  Impris- 
onment In  the  penitentiary  for  the  term  of 
four  years.  From  the  Judgment  of  convic- 
tion he  appeals. 

The  facts  of  the  case  are  few  and  simple. 
Practically  none  of  the  testimony  on  the  part 
of  the  state  was  denied  by  the  defendant. 
The  deceased,  Joe  F.  Roblson,  and  the  de- 
fendant Bob  Terrell,  were  both  residents  of 
Ardmore.     The  deceased,  at  the  time  of  his 


death,  was  53  years  of  age,  the  father  of  two 
grovm  children.  He  had  lived  in  Ardmore 
for  23  years.  The  defendant  was  a  younger 
man,  and  at  the  time  had  l>een  a  resident  of 
Ardmore  for  about  5  years.  At  the  time  in 
question  the  defendant  was  engaged  in  con- 
ducting a  rooming  house,  and  had  a  woman, 
one  Nora  Wilson,  in  charge  of  the  same. 
Monte  Wilson,  her  brother  about  10  or  12 
years  of  age,  was  then  staying  at  the  room- 
ing house,  and  it  was  over  him  that  the  trou- 
ble occurred  which  eventually  resulted  in  the 
death  of  Roblson.  On  the  night  in  question 
a  show  was  presented  at  the  Roblson  opera 
house  of  which  the  deceased  was  the  prc^rie- 
tor  and  manager.  Monte  Wilson  attended 
the  show,  and  he  afterwards  reported  to  his 
sister  Nora  Wilson  that  during  the  perform- 
ance Joe  Roblson,  the  deceased,  had  slapped 
him,  and  put  him  out  of  the  opera  house. 
The  sister  reported  this  occurrence  to  the  de- 
fendant, Terrell,  and  it  then  appears  that 
Terrell  left  the  rooming  house  and  went  out 
upon  the  Main  street  of  Ardmore.  This  was 
about  11  o'clock  that  night.  After  the  show, 
as  was  his  habit,  Roblson  went  to  the  post- 
offlce,  which  was  located  three  blocks  east  of 
the  opera  house.  Whether  Terrell  knew  of 
this  habit  of  Roblson  does  not  appear  from 
the  record,  but  It  does  appear  that  the  place 
that  he  met  Roblson  was  on  Main  street  at 
a  point  between  the  post  oflSce  and  the  opera 
house.  Just  prior  to  their  meeting  Roblson 
had  stepped  into  Htftchklss'  Jewelry  store, 
and  was  holding  a  conversation  with  Mr. 
Hotchklss,  when  Terrell  approached  him  and 
told  him  that  he  would  like  to  talk  to  him. 
They  stepped  out  of  the  store  and  stood  on 
the  sidewalk ;  Roblson  facing  south  with  his 
back  towards  the  store  and  leaning  against 
an  iron  post  at  the  entrance.  It  was  here 
tliat  the  difficulty  took  place.  There  were  no 
living  eyewitnesses  to  the  entire  transaction 
except  the  defendant. 

The  following  witnesses  saw  and  heard 
parts  of  it:  J.  B.  Blazier,  O.  W.  Jones, 
Frank  Taylor,  Albert  Roberts,  Edgar  Son, 
Will  Farthing,  Mrs.  Marie  Malls,  and  C.  W. 
Hotchklss.  Their  testimony  in  a  measure 
differs  In  minor  details  from  that  of  the  de- 
fendant; hut,  as  the  assault  Is  admitted  by 
him,  a  statement  of  their  testimony  is  un- 
necessary. 

The  defendant  as  a  witness  In  his  own  be- 
half testified :  That  on  the  night  in  question 
he  gave  the  boy  Monte  Wilson  50  cents  to  go 
to  the  show.  That  after  the  show  was  over 
he  saw  the  boy  "and  he  was  kind  of  snub- 
bing," and  he  told  him  the  big  fat  man  that 
sells  tickets  had  slapped  him.  Tliat  he  was 
on  his  way  to  a  restaurant  to  get  a  cup 
of  coffee.  His  testimony  is  then,  in  part,  as 
follows:  "Q.  Did  you  see  Mr.  Roblson  any 
more  that  night?  A.  Xes,  sir.  Q.  Where  did 
you  see  him?  A.  Just  as  I  walked  down  the 
street,  he  walked  out  of  Mr.  Hotchklss'  Jew- 


*Fw  oth«r  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  tt  Am.  Dig.  Kay-No.  Serlea  *  Rap^Indwcn^ 
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eiry  store.  He  and  Mr.  Hotcbkiss  walked  out 
of  tbe  store,  and  Hotch  turned  back,  and  I 
says,  'Uncle  Joe,  I  would  like  to  speak  to  yon 
if  you  are  through  with  Hotchkiss,'  and  he 
said,  'All  right'  I  said,  'Tou  slapped  a  Uttle 
boy  up  at  the  opera  bouse  to-night?'  and  he 
said,  'Tes.'  I  says  I  would  like  to  know  what 
he  was  doing.  He  said  he  was  cutting  up.  I 
says  that  is  not  a  very  good  cause  to  slap  a 
child.  He  says,  'I  got  fretted  and  I  slapped 
him.'  I  says :  'If  he  goes  up  there  any  more, 
Mr.  Bobison,  you  have  him  arrested;  don't 
slap  him.  And  If  I  feel  Uke  it,  I  will  take 
him  out  of  Jail.'  He  says,  *I  have  been  run- 
ning that  opera  bouse  six  or  seven  years,  and 
you  are  the  first  man  that  ever  told  me  how 
to  run  it'  I  says,  'I  ain't  telling  you  how  to 
run  it^'  and  he  says  he  was  fretted,  and  I 
says,  'I  am  fretted  too,'  and  I  struck  him 
with  my  left  hand.  Q.  Did  you  have  any- 
thing in  your  hand?  A.  No,  sir.  Q.  Do  yon 
know  what  was  the  result  of  that  lick?  A. 
He  sat  down — ^just  sujik  down — more  than  he 
was  knocked  down,  and  he  kind  of  pitched 
over  forward,  and  I  raised  Mm  by  the  shoul- 
ders, and  he  was  so  heavy  I  couldn't  raise 
him  up,  and  Mr.  Hotchkiss  took  hold  of  him 
and  helped  me."  On  cross-examination  he 
stated  that  before  he  met  the  boy  he  had 
been  told  by  Nora  Wilson,  who  had  returned 
from  the  show  to  the  rooming  house,  that 
Roblson  had  slapped  her  brother,  and  that 
he  then  went  down  on  the  street  and  there 
met  the  boy.  He  further  stated  that  the  de- 
ceased had  made  no ,  effort  to  strike  him ; 
that  he  had  previously  been  twice  convicted 
of  violations  of  the  prohibitory  liquor  law. 

The  undisputed  facts  show  that  the  de- 
fendant was  seeking  to  bring  on  a  difficulty, 
and  his  assault  upon  the  deceased  was  with- 
out provocation  and  was  unjustifiable  and 
inexcusable. 

Roblson  lived  for  five  days.  Immediately 
after  the  assault  he  was  unconscious  for  five 
or  six  minutes.  After  that  he  said  he  was 
aU  right  and  walked  home  by  himself.  The 
next  morning  he  appeared  dazed,  and  a  lo- 
cal i^sldan  waa  called  and  attended  him. 
That  afternoon  be  had  recovered  snfllclently 


to  walk  down  town,  and  he  continued  to  be 
about  until  the  5th  day,  when  he  was  taken 
with  severe  pains  In  the  chest,  back,  and  left 
side.  A  physician  was  again  called  and  ad- 
ministered to  him,  but  a  short  time  after  the 
doctor  left  be  died.  A  post  mortem  examina- 
tion was  held  conducted  by  Dr.  Booth,  and 
assisted  by  Drs.  Hardy  and  Bogie.  These 
doctors  testified  that  the  injury  received  from 
the  blow,  or  the  fall  attendant  upon  the  blow, 
caused  blood  clots  to  form  in  the  heart  from 
which  he  died.  The  contrary  view  was  taken 
by  Drs.  Moore,  Son,  and  Hargraves,  although 
neither  of  them  could  give  any  reason  for 
the  formation  of  the  blood  clots  in  the  heart 
in  this  Instance,  except  to  say  that  there 
were  other  general  causes  for  the  formation 
of  such  clots.  This  was  the  only  question  in 
the  case.  Did  the  defendant's  blow  cause  or 
hasten  the  death  of  Joe  F.-  Roblson?  If  the 
injuries  sustained  at  the  time  of  the  inflic- 
tion  of  the  blow  were  the  primary  canse  of 
death,  or  contributed  to  liasten  death,  then 
the  defendant  under  bis  own  statement  is 
guilty  of  the  crime  of  manslaughter  in  the 
first  degree. 

The  conviction  being  for  manslaughter  in 
the  second  degree  only,  the  errors  assigned, 
even  though  they  were  well  founded,  would 
not  be  prejudicial  to  the  defendant  The 
brief  filed  In  his  l>ehalf  is  without  citation 
of  a  single  authority  to  support  the  conten- 
tions therein  made.  We  have  carefully  ex- 
amined the  whole  record  and  fail  to  find  an; 
fundamental  error.  Nothing  occurred  during 
the  trial  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  Under  his  own  testi- 
mony he  committed  an  unprovoked  and  un- 
warrantable assault  and  battery  upon  the  de- 
ceased, and  the  Jury  found,  upon  the  only  con- 
troverted issue  of  fact  that  the  deceased  died 
as  a  result  of  the  injuries  sustained  from  the 
effects  of  such  assault  and  battery. 

Perceiving  no  prejudicial  error  in  the  rec- 
ord, and  the  evidence  being  amply  sufficient 
to  support  the  verdict,  the  Judgment  of  con- 
viction is  affirmed. 

DOYLE  and  FURMAN,  JJ.,  concur. 
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FLOWERS  V.  STATB. 

(Criminal  C!ourt  of  Appeals  of  Oklahoma. 

F6b.  28,  1914.) 

(Syllahiu  hy  the  Court) 

i.    iNDIOTMKnT    AMD    InTOBXATION    ({    161*)— 

BioHT  TO  Amend— KZTBRT  or  Aubndment. 
An  information  may  be  amended  in  matter 
of  substance  or  form  at  any  time  before  the 
defendant  pleads,  without  leave,  and  may  be 
amended  after  plea  by  leave  of  court,  where  the 
same  can  be  done  without  material  prejudice 
to  the  right  of  the  defendant. 

[£d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  290-303;  Dec  Dig.  {  161.*] 

2.  INDICTMUNT    AND     INFOBMATION     (g    161*)— 

Right  to  Amend — ^Extent  oe  Amendment. 
By  leave  of  court,  an  information  majr  be 
amonded,  as  to  matters  of  form  after  the  jury 
hns  been  impaneled,  when  the  same  can  be  done 
without  prejudice  to  the  substantial  rights  of 
the  defendant. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {g  290-303 ; .  Dec.  Dig.  g  161.*] 

3.  Cbiminal  Law  (g  369*)— £tidbncb-Othcb 
CrFENSEB— Rape. 

The  general  rule  that  proof  of  other  of- 
fenses is  inadmissible,  unless  a  part  of  the  res 
eestie,  does  not  apply  to  offenses  involving  sex- 
ual intercourse;  and  evidence  of  other  acts  is 
admissible  to  show  the  relation  and  familiarity 
of  the  parties  and  as  tending  to  corroborate 
the  testimocy  of  the  prosecutrix  as  to  the  par- 
ticular act  relied  on  for  conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  822-824 ;   Dec.  Dig.  g  369.*] 

4.  Cbiminal  Law  (g  369*)— Evidence— Otheb 
Offenses. 

In  a  prosecution  for  statutory  rape,  evi- 
dence is  admissible  of  sexual  acts  oetween  the 
prosecutrix  and  the  defendant  prior  to  and  siib- 
scciiient  to  the  on^  charged  and  relied  upon  for 
a  conviction,  as  indicating  contlnuousness  of 
the  illicit  relation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  gg  822-824 ;   Dec.  Dig.  g  369.*] 

5.  Rape  (g  52*)— Sufficiency  of  Evidence. 

In   a   prosecution   for  statutory   rape,   the 

evidence  is  held  to  support  the  verdict  and  that 

no  reversible  error  was  committed  on  the  trial. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent. 

Dig.  gg  71-74,  76;    Dec.  Dig.  g  62.*] 

Appeal  from  the  District  Conrt,  Garrln 
County ;   R.  McMillan,  Judge. 

George  Flowers,  was  convicted  of  rape  In 
the  second  degree,  and  he  appeals.    Afflnued. 

Carr  &  Field,  of  Pauls  Valley,  for  plaintiff 
In  error.  Cbas.  West,  Atty.  Gen.,  and  Smltb 
C.  Matson,  Asst  Atty.  Gen.,  for  the  State. 

DOYLB,  J.  The  plaintiff  in  error  was  tried 
and  convicted  upon  an  Information  charging 
him  with  having  carnal  knowledge  of  an  un- 
married female,  named  Mildred  Brady,  and 
who  was  then  and  there  under  the  age  of  16 
years.  His  punishment  was  assessed  by  the 
Jury  at  Imprisonment  In  the  penitentiary  for 
a  term  of  eight  years.  On  January  22,  1912, 
the  court  pronounced  Judgment  and  sen- 
tenced the  defendant  In  accordance  with  the 
verdict  of  the  Jnry. 

[6]  Briefly  stated,  the  facts  and  circum- 
stances surrounding  this  case,  as  disclosed  by 


the  evidence,  are  as  follows :  The  defendant 
Is  the  stepfather  of  the  prosecutrix,  who  tes- 
tified In  substance  that  when  she  was  atiout 
13  years  old  her  stepfather  had  intercourse 
with  her  the  first  time,  and  that  between  the 
18th  day  of  August,  1908,  and  the  12th  day  of 
July,  1909,  her  sixteenth  birthday,  the  de- 
fendant had  sexual  Intercourse  with  her  eight 
or  nine  times,  and  that  in  the  year  1911  he 
had  sexual  Intercourse-  with  her  twice,  and 
as  a  result  she  became  pregnant,  and  she  so 
advised  him,  and  he  told  her  he  would  try  to 
do  something.  He  afterwards  gave  her  some 
medicine  for  the  purpose  of  causing  an  abor- 
tion. That  her  child  was  bom  on  the  12th 
of  October.  That  the  defendant  was  the 
father  of  her  child.  That  shortly  after  she 
told  him  about  her  condition  he  had  a  local 
physician  to  examine  her,  and  she  stated  to 
the  physician,  in  the  presence  of  the  defend- 
ant, that  he  was  the  father  of  her  child. 

The  defendant,  as  a  witness  in  his  own  be- 
half, denied  having  had  improper  relations 
of  any  kind  with  his  stepdaughter. 

Only  two  errors  are  assigned  and  relied 
upon  for  a  reversal  of  the  Judgment.  The 
first  is  In  effect  that  the  court  erred  In  per- 
mitting the  state  to  amend  the  information 
after  the  case  had  been  called  for  trial  and 
the  Jury  had  been  called  Into  the  box  but  not 
sworn  or  examined. 

[1,  2]  The  original  information  filed  August 
16,  1911,  charged  statutory  rape  on  a  female 
under  the  age  of  16  years,  and  the  date  al- 
leged was  "on  or  about  the  12th  day  of  June, 
1908."  The  amended  Information  upon  which 
the  defendant  was  tried  alleged  the  date  to 
be  "on  or  about  the  18th  day  of  August 
1908." 

Section  6695  (Rev.  Laws),  Procedure  Crim- 
inal, provides:  "An  information  may  be 
amended  In  matter  of  substance  or  form  at 
any  time  l)efore  the  defendant  pleads,  with- 
out leave,  and  may  be  amended  after  plea 
on  order  of  the  court  where  the  same  can  be 
done  without  material  prejudice  to  the  right 
of  the  defendant ;  no  amendment  shall  cause 
any  delay  of  the  trial,  unless  for  good  cause 
shown  by  affidavit." 

Time  Is  not  the  essence  of  the  crime  charg- 
ed. The  state  could  have  alleged  any  date 
prior  to  the  filing  of  the  original  complaint 
within  the  statute  of  limitations,  and  could 
have  proven  a  different  date  within  the  stat- 
ute, lb  is  obvious  that  the  amendment  here 
permitted  by  the  court  was  not  one  in  matter 
of  substance  and  could  not  have  been  preju- 
dicial to  the  substantial  rights  of  the  defend- 
ant He  filed  no  affidavit  with  the  court 
showing  surprise  or  asking  for  a  continuance. 
RoUen  V.  State,  T.Okl.  Or.  673,  125  Pae 
1087;  Cbappelear  t.  State,  10  OkL  Or.  — . 
136  Pac.  978. 

[3,  4]  The  remaining  assignment  of  error 
complains   of   the    rulings   of   the   court   in 


•For  other  cases  ■••  same  topic  and  mcUod  NUMBER  m  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  lUo'r  Indozaa 
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admitting  evidence  ot  other  acts  o£  sexual 
Intercourse  between  the  defendant  and  the 
prosecutrix,  both  before  and  after  the  alleged 
act  relied  upon  for  a  convletlon. 

As  the  question  presented  was  fully  dis- 
cussed, authorities  reviewed,  and  decided  by 
this  court  adversely  to  the  contention  of  the 
defendant  In  Morris  v.  State,  9  Okl.  Cr.  241, 
131  Pac.  731,  we  deem  It  unnecessary  to  again 
discuss  the  question,  further  than  to  quote 
what  Is  there  said:  "On  reason  and  by  the 
great  weight  of  authority,  we  think  the  cor- 
rect rule  is  that,  in  a  prosecution  for  'stat- 
utory' rape,  evidence  of  other  acts  of  sexual 
intercourse  between  the  same  parties  Is  ad- 
missible. Including  evidence  of  acts  commit- 
ted subsequent  to  the  particular  act  relied 
upon  for  conviction,  even  though  It  proves 
other  and  distinctive  otTenses  as  relevant  to 
show  the  true  relation  of  the  parties  to  each 
other,  and  to  characterize  and  explain  the 
act  for  which  the  defendant  is  on  trial.  It 
Is  the  general  desire  to  satisfy  lust  that  Is 
involved  in  this  class  of  cases,  and  ttils  char- 
acter of  evidence  tends  to  show  lustful  de- 
sire and  disposition  by  showing  contlnuous- 
ness  of  the  lllldt  relation.  However,  the 
limits  of  time  over  which  evidence  of  this 
kind  may  range  Is  largely  within  the  legal 
discretion  of  the  trial  court" 

We  have  carefully  examined  the  whole  rec- 
ord and  have  reached  the  conclusion  that  the 
defendant  had  a  fair  trial.  The  testimony 
is  such  that  it  unquestionably  supports  the 
verdict,  and  in  our  opinion  the  defendant 
was  properly  convicted. 

It  is  therefore  ordered  that  the  Judgment 
of  conviction  be,  and  the  same  is  hereby,  in 
all  things  afDrmed. 

ARMSTRONG,  P.  J,  and  FURMAN,  J., 
concur. 


CARNEY  V.   STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Feb. 

28,  1914.) 

fSyltobtw  (y  th«  Oourt.) 

1.  Cbiminai.  liAW  ({  1160*)— Appbaz  — Veb- 
DicT— Evidence. 

Where  the  jury  finds  a  verdict  of  guilty, 
which  is  approved  by  the  trial  court,  and 
there  is  evidence  in  the  record  to  sustain  the 
verdict,  it  will  not  be  set  aside,  in  the  absence 
of  prejudicial  error. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  {  3084;    Dee.  Dig.  g  1160.»] 

2.  L.AKCENT    (8    65*)  —  STTITIOIENCT    OJ    EVI- 
DENCE. 

In  a  prosecution  for  the  larceny  of  a  do- 
mestic animal,  the  evidence  examined  and  held 
sufficient  to  sustain  the  verdict,  and  that  no 
reversible  error  was  committed  upon  the  trial. 
[Ed.  Note. — For  other .  cases,  see  Larceny, 
Cent.  Dig.  H  162,  164,  165,  167-169 ;  Dec.  Dig. 
i  66.*] 

Appeal  from  District  Court,  Latimer  Coun- 
ty; W.  H.  Brown,  Judge. 


N^on  Carney  was  convicted  of  tbe  lar- 
ceny of  a  domestic  animal,  and  appeals.  Af- 
firmed. 

G.  B.  MltcheU  and  C.  A.  PhUlpps,  both  of 
Wilburton,  for  plalntiCF  In  error.  Chas.  West, 
Atty.  Gen.,  and  C.  J.  Davenport,  Asst.  Atty. 
Gen.,  for  the  State. 

DOYLE,  J.  The  plaintiff  in  error  was 
tried  and  convicted  upon  an  information 
which  charged  the  larceny  of  one  bay  mare, 
and.  In  accordance  with  the  verdict  of  the 
jury,  he  was  sentenced  to  te  imprisoned  in 
the  penitentiary  for  a  period  of  five  years. 
From  the  judgment  of  conviction,  be  ap- 
pealed by  filing  in  this  court  on  March  22, 
1913,  a  petition  In  error  with  case-made. 

The  Attorney  General  lias  filed  a  motion 
to  strike  from  the  record  the  case-made  here- 
in for  the  reason:  That,  when  the  second 
order  extending  the  time  to  make  and  serve 
a  case-made  was  made,  the  court  or  judge 
thereof  was  without  jurisdiction  to  make 
said  order,  in  that  tbe  time  originally  grant- 
ed by  the  order  of  the  court  had  expired. 
The  certificate  of  the  trial  judge  recites: 
"This  is  to  certify  that  the  foregoing  above 
case-made  and  the  amendments  thereto  have 
been  duly  served  in  due  time,"  etc.  Thus 
it  appears  that  the  orders  extending  the 
time  for  maldug  and  serving  case-made  were 
In  addition  to  the  statutory  time  of  15  days, 
as  provided  by  section  5242,  Rev.  Laws.  See 
Monaghan  v.  State,  10  Okl.  Cr.  — ,  134  Pac. 
77,  46  L.  R.  A.  (N.  S.)  1149.  The  motion  to 
strike  is  therefore  overruled. 

No  brief  has  been  filed  and  no  appearance 
made  in  this  court  on  behalf  of  plaintiff  in 
error.  For  this  reason,  we  do  not  consider 
it  the  duty  of  this  court  to  make  a  careful 
examination  of  the  transcript  to  determine 
whether  or  qot  the  trial  court  erred  in  its 
rulings  on  the  admission  or  rejection  of  tes- 
timony. No  exception  was  taken  to  the  suf- 
ficiency of  the  Information,  and  tbe  court 
submitted  the  case  to  the  jury  by  a  perfect- 
ly fair  charge,  to  which  no  exception  was 
taken. 

[2]  The  proof  on  the  part  of  the  state 
tended  to  show  that  the  defendant  took  tbe 
horse  In  question  from  the  range  and  placed 
his  brand  upon  it  and  later  traded  the  horse 
to  another  party.  As  a  witness  In  his  own 
behalf,  his  explanation  was  that  be  took 
possession  of  the  property  believing  that  it 
was  the  property  of  another  person  who  had 
traded  It  to  him. 

[1]  The  guilt  or  Innocence  of  the  defendant 
was  therefore  peculiarly  within  the  province 
of  the  jury;  and,  when  the  jury  finds  a  ver- 
dict of  guilty,  which  Is  approved  by  the  trial 
court,  and  there  is  evidence  in  the  record 
to  sustain  the  verdict,  it  will  not  be  sec 
aside,  in  the  absence  of  prejudicial  error. 
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Upon  the  whole  case,  we  are  of  opinion  that 
the  defendant  had  a  fair  trial. 

The  judgment  of  conviction  is  therefore  af- 
flmaed. 

ARMSTRONG,  P.  J.,  and  FDRMAN.  J^ 
concur. 

ALDAY  ▼.  STATE. 
(Supreme  C!oart  of  Arizona.     Feb.  28,  1914.) 

Criuiral  Law  (§  1131*)— Appbai/— Fdqitivb 

FRou  Justice. 

An  appeal  will  be  dismissed  where  the  ap- 
pellant has  broken  jail  and  is  a  fugitive  from 
justice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2971-2979.  2986:  Dec.  Dig. 

§  iih.*] 

Appeal  from  Superior  Court,  Graham 
County ;  A.  G.  McAllster,  Judge. 

Perfect©  Alday  was  conrtcted  of  murder, 
and  he  appeals.    Appeal  dismissed. 

John  McGowan,  of  Safford,  for  appellant. 
Leslie  C  Hardy,  Asst  Atty.  Gen.,  for  the 
State. 

FRANKLIN,  G.  J.  The  appellant  was  con- 
victed of  the  crime  of  murder  and  sentenced 
to  a  term  of  Imprisonment  in  the  Arizona 
state  prison.  While  appellant  was  serving 
out  his  sentence  and  pending  bis  appeal  to 
this  court  from  the  Judgment  of  conviction, 
the  Attorney  General  presents  a  motion  to 
dismiss  the  appeal,  and  in  support  of  his 
motion  files  an  affidavit  of  the  superintend- 
ent of  the  prison  showing  that  the  appellant 
has  absconded  and  is  now  a  fagitive  from 
Justice. 

"The  rule  is  well  settled  that  an  apjieUate 
conrt  win  refuse  to  determine  a  criminal 
cause  on  appeal,  where  the  plaintifT  in  error 
(appellant)  has  broken  Jail  and  absconded, 
and  Is  not  within  the  control  of  the  court, 
either  actually,  by  being  In  custody,  or  con- 
stmctlvely,  by.  being  out  on  bail."  Braswell 
V.  State,  6  Okl.  Cr.  342,  124  Pac.  631. 

In  Smith  V.  United  States,  94  U.  S.  97, 
24  L.  Ed.  82,  Chief  Justice  Waite  said:  "If 
we  affirm  the  judgment,  he  is  not  likely  to 
appear  to  submit  to  his  sentence.  If  we  re- 
verse it  and  order  a  new  trial,  be  will  appear 
or  not,  as  be  may  consider  most  for  bis  in- 
terest Under  such  drcnmstances,  we  are 
not  inclined  to  bear  and  decide  what  may 
prove  to  be  only  a  moot  case." 

The  appellant,  by  absconding,  bas  become 
a  fugitive  from  Justice,  and  has  thereby 
waived  his  right  to  have  his  case  considered 
and  determined  on  appeal.  That  an  appeal 
should  be  dismissed  under  such  drcnmstanc- 
es is  supported  by  abundant  authority.  Cyc 
vol.  12,  p.  879;  People  v.  Redlnger,  56  CaL 
290,  36  Am.  Rep.  32;  Allen  v.  Georgia,  166 
U.  S.  138.  17  Sup.  Ct  525,  41  L,  Ed.  949. 

Appeal  dismissed. 

CUNNINGHAM  and  ROSS,  JJ.,  concur. 


GONZALES  et  al.  v.  DUET  ft  OVBRLOCK 

et  aL 
(Supreme  Court  of  Arizona.     Feb.   24,  1914.) 

Appeal  and  Ebbob  (|  80*)— Biview— Deci- 
sions AFPEAI.ABIJ:. 

A  writ  of  error  will  not  lie  to  review  an 
order  sustaining  a  demurrer  to  and  motion  to 
strike  out  part  of  the  complaint,  when  the  rec- 
ord contained  no  filial  judgment  or  order  deny- 
ing leave  to  amend,  for  an  appeal  can  be  taken 
only  from  a  final  judgment  wMcb  disposes  of 
the  entire  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EiTor.  Cent  Dig.  8§  429,  432,  433,  450,  456, 
457,  494-509;   Dec.  Dig.  §  80.^) 

Error  from  Superior  Court,  Cochise  (boun- 
ty; Wm.  F.  Cooper,  Judge. 

Suit  by  L.  C.  Gonzales  and  others  against 
Duey  &  Overlock,  a  corporation,  and  others. 
There  was  an  order  sustaining  defendants' 
demurrer  to  the  complaint,  and  plaintUCs 
bring  error.    Writ  dismissed. 

Ben  Goodrich,  of  Los  Angeles,  Cal.,  for 
plaintiffs  in  error.  Fred  Sutter,  of  Bisbee, 
for  defendants  in  error,  Duey  and  Overlook. 

SMITH,  J.  It  apipears  from  the  record 
in  thi»  case  that  the  plaintiffs  in  error  in 
this  court,  plaintiffs  in  the  court  below,  filed 
their  amended  complaint  in  the  court  below 
on  March  6,  1911,  demurrers  having  been 
sustained  to  the  original  complaint  To  this 
amended  complaint,  Harry  Duey  and  L.  J. 
Overlook,  defendants  in  error  in  this  court, 
defendants  in  the  court  below,  filed  general 
demurrers.  Defendant  L.  J.  Overlock  also 
filed  a  motion  to  strike  out  certain  portions 
of  the  amended  complaint  On  January  16, 
1913,  the  following  order  was  entered  in  the 
court  below:  "This  cause  coming  before  the 
court  at  this  time  on  demurrer  and  motion 
to  strike  of  the  defendants,  the  defendants 
being  represented  by  Counsel  O'Connell  and 
NeaL  Demurrer  and  motion  argued  and  sub- 
mitted, and  the  court,  being  fully  advised  in 
the  premises,  sustained  the  demurrer  and 
granted  the  motion;  and  on  agreement  where- 
in plaintiff  was  allowed  ten  days  In  which 
to  reply  to  defendants  by  brief,  and  the  cause 
deemed  submitted  for  decision  upon  defend- 
ants filing  reply  brief." 

No  other  or  further  order  appears  of  rec- 
ord in  this  case.  On  January  19,  1913,  coun- 
sel for  plaintiffs  in  error  filed  in  the  court  be- 
low a  motion  for  a  new  trial,  upon  which  no 
action  was  taken  by  the  trial  court  There- 
after counsel  for  the  plaintiffs  in  error 
brought  the  cause  to  this  court  by  writ  of 
error.  Ciounsel  for  defendants  in  error  move 
this  court  to  quash  the  summons  in  error 
and  dismiss  this  cause,  on  the  ground  that 
this  court  ia  without  Jurisdiction,  for  the 
reason  that  no  final  judgment  has  been  ren- 
dered by  the  trial  court  in  this  cause  from 
which  an  appeal  can  be  taken  or  a  writ  of 
error  prosecuted. 

While  the  order  of  the  trial  court  quoted 
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above  Is  not  clear  in  Its  terms,  it  Is,  at  most, 
only  an  .order  sustaining  the  demurrers  of 
defendants  to  the  amended  complaint  and 
granting  defendant  L.  J.  Overlock's  motion 
to  strike  certain  portions  of  the  amended 
complaint  This  Is  the  theory>  followed  by 
counsel  for  plaintiffs  In  error,  both  In  his 
motion  for  a  new  trial  filed  In  the  court  be- 
low and  in  Iiis  briefs  filed  in  this  court  in 
this  cause. 

The  record  in  this  cause  does  not  disclose 
any  application  for  leave  to  file  a  second 
amended  complaint,  nor  does  it  disclose  any 
order  dismissing  the  cause,  or  any  final  Judg- 
ment. In  the  absence  of  a  statute  to  the 
contrary,  it  is  the  general  rule  that  an  or- 
der of  the  trial  court  sustaining  a  demurrer 
1b  not  the  character  of  an  order  from  which 
an  appeal  may  be  taken  or  a  writ  of  error 
prosecuted.  This  has  been  specifically  decid- 
ed in  this  jurisdiction.  In  the  case  of  Alton 
V.  Board  of  Medical  Examiners  of  Arizona, 
13  Ariz.  74,  108  Pac.  221,  the  record  discloses 
a  similar  situation.  The  trial  court  sustain- 
ed a  demurrer  to  plaintiff's  petition.  No 
other  or  further  order  was  made,  but  there- 
after the  plaintiff  and  appellant  gave  notice 
of  appeal  to  the  Supreme  Court  of  the  ter- 
ritory. In  rendering  decision  in  that  case, 
the  court  said:  "The  record  is  silent  as  to 
any  application  for  leave  to  amend  the  peti- 
tion. No  final  order  denying  the  petition 
for  the  writ  wa$  entered,  nor  is  there  any 
final  judgment  lii  the  cause.  The  entry  in 
the  clerk's  minutes  of  an  order  sustaining  a 
demurrer  is  not  equivalent  of  either  a  final 
order  or  final  judgment.  There  must  be  a 
complete  determination  of  the  controversy 
before  an  appeal  to  this  court  will  lie,  unless 
otherwise  prescribed  by  statute." 

Defendants  in  error,  In  their  motion  for 
dismissal,  assign  numerous  other  grounds  for 
dismissal,  but,  as  the  ground  discussed  here- 
in appears  clearly  suSlcient,  the  further 
grounds  will  not  be  considered. 

The  writ  of  error  is  dismissed. 

FRANKLIN,  C.  J.,  and  ROSS,  J.,  concur. 

Judge  CUNNINGHAM  being  disqualified 
and  having  announced  -his  disqualification 
in  open  court,  the  remaining  judges,  under 
section  3  of  article  6  of  the  Constitution, 
called  in  Hon.  FRANK  O.  SMITH,  Judge  of 
the  Superior  Court  of  the  State  of  Arizona 
in  and  for  the  county  of  Yavapai,  to  sit  with 
them  In  the  hearing  of  this  cause. 


ZECKENDORF  v.   STEINFELD  et  aL 
(Supreme   Court  of  Arizona.     Feb.  28,   1914.) 
1.  Apfkai.  and   Ebbob   (I   1207*)— Mandate 

AND  PBOCEEDINQB  IN  LiOWEB  CoUBT— EF- 
FECT IN  IiOWEK  COTJBT  OF  DECISION  OF  AP- 
PELLATE   COUBT. 

Where  both  parties  to  a  suit  appealed  from 
the  territorial  Supreme  Court  to  the  Supreme 


Court  of  the  United  States,  and  a  statement 
of  the  facts  of  the  case  in  the  nature  of  a  spe- 
cial verdict  was  made  and  certified  by  the  ter^ 
ritorial  court,  as  provided  by  Act  Apnl  7,  1874, 
c.  80,  18  Stat  27,  the  district  court  could  not, 
after  remand  from  the  Supreme  Court,  reopen 
the  case  and  bear  evidence,  but  could  only 
enter  judgment  in  conformity  with  the  mandate 
upon  the  record  as  made  and  certified. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  IJ  4696-^699;  Dec.  Dig.  S 
1207.^] 

2.  Appeal  and  Ebbob  (§  1207*)— Pboceed- 
inos  in  loweb  coubt  alteb  remand. 
Where,  on  appeal  from  a  territorial  court, 
the  Supreme  Court  of  the  United  States  de- 
cided, as  a  matter  of  law,  from  the  facts  cer- 
tified, that  the  property  in  controversy  be- 
longed to  defendant,  and  the  mandate  was  that 
such  "further  proceedings  be  had  in  conform- 
ity with  the  opinion,  etc.,  as  according  to  right 
and  justice  and  the  laws  of  the  United  States 
oocht  to  be  had,"  the  lower  court  in  entering 
judgment  could  properly  allow  interest  at  6 
per  cent,  on  the  money  converted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  {{  468&-4699;    Dec.  Dig.  i 

S.  Appeal  and  Ebbob  (S  1195*)— Coubts  (| 
387*)— Mandate  and  PBocEBDiNoa  in  Low- 
es Court. 

Wbfre.  on  appeal  to  the  Supreme  Court 
of  the  United  States,  the  territorial  Supreme 
Court  in  its  certified  statement  of  facts  found 
that  10  per  cent,  was  a  reasonable  amnunt  for 
plaintiff's  attorney's  fees,  the  federal  Supreme 
Court  was  bound  thereby,  and  the  superior  court 
was  bound  by  this  finding  after  remand  from 
the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4661-4665;  Dec.  Dig.  t 
1195;*  Courts,  Cent  Dig.  §§  1032-1037;  Dec 
Dig.  i  387.*] 

4.  Appeal  and  Ebbob  (g  1198*)— Mandatk 
and  Pboceedings  in  Loweb  Coubt. 

Where,  on  appeal  from  the  territorial  court 
to  the  Supreme  Court  of  the  United  States, 
that  court' held,  upon  the  certified  facts,  that 
the  appointment  of  a  receiver  was  proper,  and 
that  he  should  be  continued  until  the  litigation 
was  finally  determined,  the  lower  court  after 
remand  properly  refused  to  discharge  the  re- 
ceiver. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4668;    Dec  Dig.  §1198.*] 

5.  COBFOBATIONS  (§  214*)— ACTION  BY   STOCK- 

noLDEB— Costs  and  Expenses. 

Where  an  action  was  prosecuted  by  a  stodk- 
holder  for  the  benefit  of  the  corporation,  and, 
as  a  result,  the  corporation  was  enriched  to 
the  amount  recovered,  the  court  properly  enter- 
ed judgment  in  favor  of  the  stockholder  against 
the  corporation  for  all  costs,  attorney's  fee, 
etc. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  i  214.*] 

Appeal  from  Superior  Court,  Pima  Coun- 
ty;   Fred  Sutter,  Judge. 

Action  by  Louis  Zeckendorf  against  All)ert 
Steinfeld  and  others.  Appeal  by  defendants 
from  a  Judgment  entered  after  remand  for 
plaintiff..  Appeals  dismissed. 

Francis  J.  Heney,  of  Los  Angeles,  Cal.,  and 
B.  S.  Ives  and  S.  L.  Kingan,  both  of  Tucson, 
for  appellants.  Frank  H.  Hereford,  of  Tuc- 
son, and  Edwin  A.  Meserve,  of  Los  Angeles, 
Cal.,  for  appellee.  S.  M.  Franklin,  of  Tucson, 
for  receiver. 
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ROSS,  J.  [1]  The  history  of  this  case  may 
be  found  In  10  Ariz.  221,  86  Pac.  7;  11  Ariz. 
192,  8d  Pac.  496 ;  12  Ariz.  245,  100  Pac.  784 ; 
and  225  U.  S.  445,  32  Sup.  Ct.  728,  56  L.  Ed. 
1166.  It  originated  in  the  territorial  days  in 
the  district  court  of  Pima  county,  where  it 
was  twice  tried.  Two  appeals  were  prosecut- 
ed from  judgments  of  the  trial  court  to  the 
Supreme  Court  of  the  territory.  From  the 
last  judgment  of  the  latter  court  both  par- 
ties appealed  to  the  Supreme  Court  of  the 
United  States.  The  "statement  of  the  facts 
of  the  case  In  the  nature  of  a  special  ver- 
dict" was  made  and  certified  to  the  United 
States  Supreme  Court  by  the  territorial  Su- 
preme Coui-t,  as  provided  in  section  702,  toL 
4.  Fed.  St.  Ann.  18  Stat  L.  27,  of  which 
statement  the  court,  at  page  448  of  225  U.  S., 
at  page  729  of  32  Sup.  Ct  (56  L..  Ed.  1156), 
said:  "The  Supreme  Court  of  the  territory 
made  elaborate  findings  of  fact,  adopting  the 
findings  of  the  district  court  and  making  cer- 
tain findings  of  its  own.  So  far  as  necessary 
to  determine  the  case  as  we  view  it,  the  find- 
ings may  be  summarized  as  follows.  •  •  •  " 
That  court  further  said,  at  page  449  of  226 
U.  S.,  at  page  730  of  32  Sup.  Ct.  (56  L.  Ed. 
1156):  "The  findings  of  fact  sent  up  to  us, 
and  which  must  alone  be  thu  basis  of  our 
Judgment,  show,"  etc 

The  mandate  from  the  Supreme  Court  of 
the  United  States  is  "that  such,  execution 
and  further  proceedlngu  be  had  in  said  cause 
In  conformity  with  the  opinion  and  judgment 
of  this  court  as,  according  to  right  and  jus- 
tice and  the  laws  of  the  United  States,  ought 
to  be  had  the  said  appeals  notwithstanding." 

The  opinion  of  the  Supreme  Court  directs 
that  "the  case  be  remanded  to  the  Supreme 
Court  of  the  state  of  Arizona,  as  successor 
of  the  territorial  Supreme  Court  for  such 
further  proceedings  as  may  not  be  inconsist- 
ent with  the  opinion  of  this  court."  This 
court  remanded  the  case  to  the  superior  court 
of  Pima  county,  Ariz.,  with  directions  "that 
such  action  be  had  In  said  cause  as  by  the 
mandate  of  said  Supreme  Court  of  the  United 
States  may  be  proper  said  appeal  notwith- 
standing." 

The  present  appeal  is  from  the  judgment 
of  the  superior  court  of  Pima  county,  Alter- 
ed upon  the  mandates  above  set  forth.  We 
are  asked  to  dismiss  the  appeals  on  the 
ground  and  for  the  reason  that  the  judgment 
appealed  from  is  in  accordance  with  and  in 
strict  conformity  to  the  mandates  of  the  Su- 
preme Courts  of  the  United  States  and  the 
state  of  Arizona. 

The  appellants  insist  that,  under  the  terms 
of  the  mandates,  it  was  the  duty  of  the  trial 
court  to  give  them  a  new  trial — that  Is,  to 
hear  other  and  additional  evidence  on  cer- 
tain features  of  the  case.  The  court  took 
the  view  that,  under  the  mandates,  it  was 
powerless  to  open  up  the  case  as  for  a  trial 
de  novo,  and  proceeded  to  enter  judgment 
upon  the  record  as  made  and  certified  to  the 
United  States  Supreme  Court  and  in  con- 


formity with  the  decision  of  that  court  as 
contained  in  its  opinion.  It  seems  to  us  that 
the  court  did  the  only  thing  it  was  authoriz- 
ed to  do.  We  cannot  construe  the  mandate 
as  permitting  or  directing  a  new  trial  of  the 
issues  that  were  submitted  to  and  decided 
by  the  Supreme  Court.  The  court  of  first 
Instance  was  as  much  bound  by  the  findings 
of  fact  in  entering  its  judgment  as  the  Su- 
preme Court  in  determining  the  law  questions 
presented  to  it 

The  decisions  are  numerous  to  the  effect 
that  the  findings  of  fact  by  the  Supreme 
Court  of  a  territory  are  conclusive  and  may 
not  be  reviewed  on  appeal  to  the  Supreme 
Court  of  the  United  States.  That  court  is 
limited  to  a  review  of  questions  of  law  only. 
Eilers  T.  Boatman,  111  U.  S.  356,  4  Sup.  Ct 
432,  28  L.  Ed.  454;  Idaho,  etc..  Land  Imp. 
Co.  V.  Bradbury,  132  U.  S.  509,  10  Sup.  Ct 
177,  33  L.  Ed.  435;  Zeckendorf  v.  Johnson, 
123  U.  8.  617,  8  Sup.  Ct  261,  31  L.  Ed.  277 ; 
Haws  T.  Victoria  Copper  Co.,  160  U.  S.  303, 
16  Sup.  Ct  2S2,  40  L.  Ed.  436;  Glldersleeve 
V.  N.  M.  M.  Co.,  161  U.  S.  673,  16  Sup.  Ct 
663,  40  L.  Ed.  812 ;  Bear  Lake,  etc.,  v.  Oar- 
land,  164  U.  S.  1,  17  Sup.  Ct  7,  41  L.  Ed. 
327 ;  Eagle  M.  &  I.  Co.  t.  HamUton,  218  U. 
S.  513,  31  Sup.  Ct  27,  64  L.  Ed.  1131. 

It  was  said  by  the  Circuit  Court  of  Appeals 
in  Haley  v.  EUpatrick,  104  Fed.  647,  44  C. 
C.  A.  102:  "The  law  of  the  case  was  settled 
in  the  opinion  of  the  court  when  the  case 
was  first  here.  It  remains  the  law  of  the 
case  in  this  court,  the  decree  of  the  state 
court  in  another  and  different  case  to  the 
contrary  notwithstanding.  Mathews  v. 
Bank,  40  C.  C.  A.  444,  100  Fed.  393.  It  is 
well  settled  that  a  second  appeal  or  writ  of 
error  in  the  same  case  only  brings  up  for  re- 
view the  proceedings  of  the  trial  court  sub- 
sequent to  the  mandate,  and  does  not  author- 
ize a  reconsideration  of  any  question  either 
of  law  or  fact  which  was  considered  and 
determined  on  the  first  appeal  or  writ  of 
error.  Bridge  Co.  v.  Stewart  3  How.  413, 
426,  11  L.  Ed.  668 ;  Sizer  v.  Many,  16  How. 
98,  14  L.  Ed.  861;  Tyler  v.  Magwire,  17 
WaU.  253,  283,  21  L.  Ed.  576;  Phelan  v. 
City  &  County  of  San  Francisco,  20  CaL  89, 
44;   Leese  t.  Clark,  Id.  388." 

In  Re  Potts,  166  U.  S.  263,  17  Sup.  Ct  620, 
41  L.  Ed.  994,  the  court  said:  "When  the 
merits  of  a  case  have  been  once  decided  by 
this  court  on  appeal,  the  Circuit  Court  has 
no  authority,  without  express  leave  of  this 
court  to  grant  a  new  trial,  a  rehearing,  or  a 
review,  or  to  permit  new  defenses  on  the 
merits  to  be  introduced  by  amendment  of 
the  answer." 

In  Re  Sanford  Fork  A  Tool  Co.,  160  U.  S. 
247,  16  Sup.  Ct  291,  40  L.  Ed.  414,  this  lan- 
guage was  used:  "When  a  case  has  been 
once  decided  by  this  court  on  appeal,  and 
remanded  to  the  Circuit  Court,  whatever  was 
before  this  court,  and  disposed  of  by  its  de- 
cree, is  considered  as  finally  settled." 

In  the  opinion  of  Oalnes  v.  Rugg,  148  U. 
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S.  228,  239,  13  Sup.  Ct.  611,  615  (37  L.  Ed. 
432),  the  very  language  of  the  mandate  in 
this  case  Is  discussed:  "It  Is  contended  for 
the  respondent  that  the  decree  of  this  court 
was  one  absolutely  reversing  the  decree  of 
the  Clreuit  Court;  that  the  Circuit  Court 
had  a  right,  therefore,  to  proceed  in  the  case, 
in  the  language  of  the  mandate,  not  merely 
'In  conformity  with  the  opinion  and  decree 
of  this  court,'  but  also  'according  to  right 
and  justice';  and  that,  therefore,  It  had  au- 
thority to  permit  the  defendant  Rugg  to  take 
further  testimony  In  support  of  his  ezcej)- 
tlons,  'by  way  of  defense  to  the  title  to  the 
lands  in  controversy,'  and  to  set  down  the 
cause  'upon  the  Issues  formed  by  the  plead- 
ings and  exceptions  aforesaid  as  to  the  title 
to  said  lands';  In  other  words,  that  the 
whole  controversy  was  to  be  reopened  as  if 
it  had  never  been  passed  upon  by  this  court 
as  to  the  title  and  possession  of  the  land. 
This  cannot  be  allowed,  and  is  not  in  ac- 
cordance with  the  opinion  and  mandate  of 
this  court" 

The  pleadlbgs  of  the  parties  to  this  case 
presented  squarely  to  the  court  for  decision 
the  question  as  to  whether  the  property  In- 
volved in  the  litigation  belonged  to  the  Silver 
Bell  Company  or  to  Stelnfeld,  and,  upon  the 
findings  of  fact  or  "statement  of  the  facts  of 
the  case"  before  it,  the  Supreme  Court  of 
the  United  States  determined  as  question  of 
law  the  issue  against  Stelnfeld  and  In  favor 
of  the  Silver  Bell  Company.  An  Inspection 
of  the  judgment  appealed  from  discloses  that 
it  is  in  accordance  with  the  opinion  and  judg- 
ment of  the  Supreme  Court,  in  that  it  is 
against  Stelnfeld  and  In  favor  of  the  Silver 
Bell  Company  for  the  amount  of  money  and 
the  property  appropriated  by  .Stelnfeld  to  his 
own  use,  less  certain  allowances  and  credits 
given  to  Stelnfeld,  with  the  further  general 
provision  that  the  receiver  for  the  Silver  BeU 
Company  shall  pay  to  Stelnfeld  all  sums  of 
money  heretofore  necessarily  paid  by  him  for 
and  on  account  of  the  Silver  Bell  Company 
after  an  account  of  same  has  been  presented, 
audited,  and  approved  by  the  court 

[2]  The  judgment  also  allows  the  Sliver 
Bell  Company  Interest  at  6  per  cent  per 
annum  on  the  amounts  recovered,  from  the 
date  of  the  wrongful  conversion  of  such  sums 
by  Stelnfeld,  and  of  this  he  complains.  We 
think  this  was  "according  to  right  and  Justice 
and  the  laws  of  the  United  States,"  and  in 
conformity  with  the  opinion  of  the  Supreme 
Court 

In  United  States  v.  North  Carolina,  136 
U.  8.  211,  222,  10  Sup.  Ct  920,  922,  34  D. 
Bd.  336,  841,  the  court  said:  "Interest  when 
not  stipulated  for  by  contract  or  authorized 
by  statute,  is  allowed  by  the  courts  as  dam- 
ages for  the  detention  of  money  or  property, 
or  of  compensation,  to  which  the  plaintiff  is 
entitled." 

It  is  stated  as  a  general  principle  in  Stew- 
art V.  Barnes,  153  U.  S.  456,  462,  14  Sup.  Ct 
849,  851,  88  L.  Ed.  981-985:   "Where  money 


is  retained  by  one  man  against  the  declared 
will  of  another  who  is  entitled  to  rec^ve  it, 
and  who  Is  thus  deprived  of  Its  use,  the  rule 
of  courts  In  ordinary  cases  Is,  In  suits  brought 
for  the  recovery  of  the  money,  to  allow  In- 
terest as  compensation  to  the  creditors  for 
such  loss.  Interest  in  such  cases  Is  consid- 
ered as  damages,  and  does  not  form  the  basis 
of  the  action,  but  is  an  incident  to  the  re- 
covery of  the  principal  debt" 

The  conclusion  of  the  court  was  that  Steln- 
feld bad  converted  this  large  sum  of  money 
to  bis  own  use.  Its  rightful  owner  had  been 
deprived  of  its  use  and  the  fruits  thereof  for 
some  nine  or  ten  years.  It  cannot  be  said 
that  the  lawful  owner  of  proi)erty  Is  fairly 
or  reasonably  compensated  by  an  award  of 
the  return  to  him  of  his  property  or  Its  value, 
without  damages  for  Its  use  and  detention. 
As  we  understand  It  the  general  rule,  both 
at  law  and  in  equity,  is  that  the  owner  is 
entitled  to  the  return  of  his  property  or  its 
value  at  the  time  of  its  wrongful  conversion, 
together  with  damages  whl^h  are  usually  es- 
timated at  the  legal  rate  in  the  absence  of  a 
statutory  rule.  22  Cyc.  1495;  Cooper  v.  Hill, 
94  Fed.  582,  36  C.  C.  A.  402;  Brovm  v.  First 
National  Bank,  49  Colo.  398,  113  Paa  483. 

Appellant  complains  spedflcally  of  interest 
being  charged  on  an  item  of  $25,750,  one  of 
the  sums  sued  for  and  found  to  belong  to  the 
Silver  Beli  Company  for  the  reason,  as  he 
asserts,  he  was  holding  it  as  garnishee  In  a 
suit  against  the  Silver  Bell  Company  by  one 
Franklin.  We  think  the  judgment  entered 
fully  protects  Stelnfeld  by  providing  that  be 
may  "rend^  an  account  of  all  moneys  legally 
and  lawfully  paid  out  by  him  by  reason  of  a 
garnishment  served  upon  him  in  the  case  of 
S.  M.  Franklin  v.  Sliver  Bell  Copper  Com- 
pany," on  which  sum  Interest  at  6  per  cent 
per  annum  shall  be  calculated  from  January 
16,  1904,  to  date  of  settlement  and  that  ex- 
ecution Issue  for  balance  only. 

[3]  The  plaintiff  appellee  was  given  Judg- 
ment against  the  Silver  Bell  Company  in  an 
amount  equal  to  10  per  cent  of  the  total  re- 
covery as  attorney's  fees  for  bringing  and 
prosecuting  the  action  to  judgment  The 
court  refused  to  hear  evidence  of  the  value 
of  the  services  rendered  by  the  attorneys 
upon  the  offer  of  appellant  and  proceeded  to 
render  Judgment  for  10  per  cent  of  amount 
recovered,  upon  the  theory  that  it  was  bound 
by  a  finding  of  the  territorial  Supreme  Ooait, 
certified  In  Its  findings  of  fact  to  the  United 
States  Supreme  Court  to  the  effect  "that  10 
per  cent  of  the  amount  for  which  Judgment 
is  finally  given  in  this  action  Is  and  will  be 
a  reasonable  amount  to  be  allowed  plaintiff 
as  a  charge  against  said  Silver  BeU  Copper 
Company  as  attorney's  fees  for  bringing  and 
prosecuting  this  action  for  its  benefit"  This 
finding  of  fact  by  the  territorial  Sapr«ne 
Court  was  binding  upon  the  federal  Supreme 
Court  at  the  hearing  before  It  and,  upon 
another  appeal,  will  be  binding  upon  it    W« 
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think  It  was  likewise  binding  upon  tbe  sn- 
perior  conrt. 

[4]  A  motion  was  made  by  appellants  to 
dlscbarge  tbe  receiver  theretofore  aiq;K>lnt- 
ed  by  the  district  court  of  Pima  connty.  The 
disallowance  of  this  motion  is  assigned  as  er- 
ror. We  think  the  answer  to  this  assignment 
is  found  in  this  language  of  tbe  Supreme 
€k>urt:  "It  is  contended  that  it  was  wrong  to 
appoint  a  recover  in  tbe  case,  but  we  think 
tltat,  in  view  of  tbe  situation  of  the  property 
and  the  final  winding  up  of  tbe  company,  tbe 
appointment  of  tbe  receiver  was  proper,  and 
that  that  officer  should  be  continued  for  tbe 
final  settlement  of  tbe  affairs  of  tbe  com- 
pany." Zedcendorf  t.  Stelnfeld,  226  V.  S. 
446,  468,  32  Sop.  Ot  728,  56  L.  Ed.  1156. 

Tbe  judgment  against  appellant  Stelnfeld 
Is,  in  oar  opinion.  In  ooi^onulty  with  the 
opinion  and  Judgment  of  tbe  Supreme  Court 
of  tbe  United  States,  as  acconUng  to  right 
and  Justice  and  tbe  laws  of  the  United 
States,  and  tbe  motion  to  dismiss  Stelnfeld's 
appeal  is  granted.  Appellants  Sbelton,  Cur- 
tis, and  Mammoth  Copper  Company  were  in 
no  wise  affected  by  tbe  Judgment,  and  tbe 
motion  to  dismiss  tbe  appeals  as  to  tbem  will 
be  granted. 

[5]  This  action  was  prosecuted  by  appellee 
as  a  stockholder  therein  for  the  benefit  of  the 
Stiver  Bell  Company,  and,  as  a  result  there- 
of, the  company  lias  been  enriched  to  the 
amount  recovered.  Tbe  company  can  have 
no  standing  In  this  court  as  an  appellant 
from  that  part  of  the  judgment.  Right  and 
Justice  require  that  the  company  protect  the 
appellee  against  any  costs  that  be  may  have 
Incurred  In  the  employment  of  attorneys  or 
otherwise,  and,  to  that  end.  Judgment  was 


entered  in  appellee's  favor  against  the  com- 
pany, and  the  receiver  directed  to  pay  the 
same  out  of  the  moneys  recovered.  The  Judg- 
ment in  that  respect  is  consistent  .with  the 
opinion  of  the  Supreme  Court 

An  examination  of  the  bonds  on  appeal 
makes  It  very  dlfilcult  to  determine  tliat  the 
Silver  Bell  Company  considered  Itself  ag- 
grieved or  injured  by  the  judgment,  for  In 
the  bonds  on  appeal  it  appears  In  the  equiv- 
ocal position  of  both  obUgor  and  obligee. 
These  bonds  ere  made  to  Itself  by  Itself. 
The  officers  of  the  company  who  executed 
these  bonds  are  shown  by  the  findings  of 
fact  to  be  under  the  control  and  domlnatlou 
of  appellant  Stelnfeld.  We  recite  these  dr- 
cumstances  as  bearing  upon  the  motion  by 
tbe  receiver  of  the  Silver  Bell  Company  that 
tbe  appeal,  as  to  It,  be  dismissed.  The  re- 
ceiver is  not  dissatisfied  with  the  judgment, 
and  appellant  Stelnfeld  as  a  stockholder  is 
not  complaining,  for  he  is  as  much  benefited 
as  a  stockholder  as  is  the  appellee.  The  at- 
torneys who  represent  appellant  Stelnfeld 
also  represent  the  Silver  Bell  Company.  A 
termination  of  this  litigation  successfully  to 
Stelnfeld  would  lead  to  most  disastrous  re- 
sults to  the  company.  So  we  conclude  that, 
even  though  ordinarily  the  receiver  might 
not  dismiss  an  api)eal  being  prosecuted  by 
the  officers  of  a  company,  in  the  circum- 
stances of  this  case,  tbe  motion  to  dismiss 
should  be  granted. 

The  appeals  should  be  dismissed,  and  it  is 
so  ordered. 

FRANKLIN,  a  J.,  and  CUNNINGHAM, 
jr.,  concur. 
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CUTUBB  T.  STATE. 
(Supreme  Court  of  Arisona.     Feb.  28,  1914.) 

1.  Cbihinai.  Law   ({  1169*)— Triai/— Adub- 

SION  OF  PbEUMINABT  EVIDENCE. 

In  a  prosecution  for  rape,  the  prosecution 
asked  a  witness  whether  she  bad  received  any 
notes  responsive  to  those  she  had  sent  to  de- 
fendant, and  over  objection  said  that  she  had, 
that  a  paper  shown  her  was  such  note,  but 
the  contents  of  the  paper  was  excluded,  such 
questions  and  answers  were  preliminary  to  the 
admission  of  the  paper,  and  were  addressed  to 
the  court  and,  the  {wper  itself  having  been  ex- 
cluded, were  not  injurious  to  defendant,  since 
the  jury  is  concerned  only  with  the  evidence 
that  is  admitted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ft  754,  3088,  3130,  8137-3143; 
Dec.  Dig.  {  11%9:*] 

2.  Cbiuiitax,  Law  (J  721*)— FAn-iniB  of  Ac- 
cused TO  Caix  witnesses  —  Comments  — 
Statutes 

Under  Pen.  Code  1901,  S  1112,  as  amended 
by  Pen.  Code  1913,  §  1212,  providing  that  a 
defendant  in  a  criminal  action  cannot  be  com- 
pelled to  be  a  witness  against  himself,  and  that 
his  failure  to  testify  in  his  own  behalf  shall 
not  prejudice  him  or  be  used  against  him  on  the 
trial,  the  remark  of  the  county  attorney,  in  a 
colloquy  following  objection  to  his  statements 
as  to  defendant's  failure  to  deny  the  offense, 
that  "if  it  was  not  so,  do  you  think  he  would 
not  bring  some  witnesses  here  to  swear  to  it," 
was  not  in  violation  of  tbe  statute,  since  it 
was  not  a  comment  upon  defendant's  failure  to 
testify  but  upon  his  failure  to  produce  other 
witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  1 1672;   Dec.  Dig.  S  721.*] 

3.  Criminal  Law  (J  721*)— Tbial— Abou- 

MENT. 

Such  statute  was  not  intended  to  prohibit 
the  prosecutor  from  arguing  that  the  jury  should 
return  a  verdict  in  accordance  with  the  testi- 
mony of  the  state,  where  it  was  uncontradicted ; 
that  being  a  legitimate  argument 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1672 ;  Dec.  Dig.  i  721.»] 

4.  Cbiminal  Law  (|  553»)— Weight  of  Evi- 
dence— UNIMPEACHED    WITNESa. 

In  the  absence  of  explanation,  reasonable 
statements  of  unimpeached  witnesses  are  pre- 
sumed to  be  true,  where  not  contradicted. 
.    [Eld.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  {  1252 ;   Dec.  Dig.  f  653.»] 

5.  Criminal  Law  (|  1171*)— Appeal— Harm- 
less Ebbob  —  Allusion  to  Defendant's 
Failube  to  Testify. 

A  mere  allusion  by  the  coun^  attorney 
to  the  fact  that  defendant  bad  failed  to  testify 
in  bis  own  behalf  was  not  sufficient  to  work 
prejudice  to  defendant  and  cause  a  reversal  of 
a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3126,  3127;  Dec.  Dig.  g 
1171.»] 

6.  Rape  (J  22*)— Ikdiotment— Elements  of 
Offense. 

An  information  for  rape  upon  a  female  un- 
der 17  years  of  age  must  charge  that  the  prose- 
cutrix was  not  the  wife  of  the  accused  at  the 
date  of  the  alleged  offense,  which  allegation 
must  be  supported  by  proof  to  the  satisfaction 
of  the  jury  beyond  a  reasonable  doubt  before 
a  conviction  can  be  sustained. 

pjd.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  §26;    Dec.  Dig.  {  22.»] 


7.  Rape  (i  51*)— Evidencb— CiBCOifSTANTiAi. 

Evidence. 

Upon  a  trial  for  rape  opon  a  female  on- 
der  the  age  of  17  years,  the  fact  that  the  pros- 
ecutrix at  the  date  of  the  alleged  offense  was 
not  the  wife  of  the  accused  may  be  established 
b^  circumstantial  evidence,  as  any  other  mate- 
rial fact  in  the  case  may  be  established. 

[Ed.  Note.— For  other  cases,  see  Rape.  (3ent. 
Dig.   fl   71-77;    Dec   Dig.   §  51.*] 

8.  Rape  (|  61*)— Sufficiency  of  Evidencs— 
Relation  of  Pasties. 

In  a  prosecution  for  assault  upon  a  female 
under  the  age  of  17  years,  circumstantial  evi- 
dence held  to  show  that  prosecutrix  was  not  the 
wife  of  accused  at  the  time  of  the  offense. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent- 
Dig.  §i  71-77;    Dec.  Dig.  {  51.*] 

Appeal  from  Superior  C!ourt,  Maricopa 
County;   J.  C.  Phillips,  Judge. 

S.  R.  Cutler  was  convicted  of  rape  upon  a 
female  under  17  years  of  age,  and  be  ap- 
peals.   Affirmed. 

The  appellant  was  charged  with  the  com- 
mission of  the  crime  of  rape  upon  one  Valera 
Mills,  a  female  child  under  the  age  of  17 
years,  and  was  convicted.  He  appeals  from 
the  judgment  of  convlctloii,  from  an  order 
refusing  a  new  trial,  and  from  an  order  deny- 
ing his  motion  In  arrest  of  Judgment  Tbe 
prosecutrix's  mother  testified  that  her  daugh- 
ter Valera  was  bom  June  21,  1896.  The  pros- 
ecuting witness  made  her  home  with  ber 
mother  at  Nineteenth  avenue  south,  in  Pbce- 
nlx.  The  mother's  name  is  Alice  Yerrick. 
The  father  of  Valera  Is  dead,  and  the  mother 
has  married  again.  On  tbe  evening  of  May 
16, 1913,  tbe  prosecuting  witness,  Valera  Mills, 
In  company  with  Grace  Wilkinson,  met  this 
defendant  at  a  little  candy  store.  Tbe  de- 
fendant talked  to  both  girls  for  a  time. 
Drinks  of  soda  water  were  served,  and  they 
talked  on  general  subjects.  After  they  got 
through  drinking,  the  two  girls  and  defend- 
ant started  to  East  Lake  Park.  At  Wash- 
In  ton  street  they  saw  'Mr.  Canning, 'the  pro- 
bation officer,  and  ran.  Then  defendant  con- 
ducted the  girls  to  his  (defendant's)  room. 
When  they  arrived  at  the  room  Bob  Berry- 
was  there.  The  defendant  got  three  bottles 
of  beer  and  some  sandwiches.  After  dispos- 
ing of  tbe  beer  anA  sandwiches,  which  took 
about  an  hour,  Valera  and  defendant  went 
into  another  room,  and  tbe  door  was  shut 
between  the  two  rooms.  While  in  the  room 
with  the  door  shut  the  defendant  bad  sexaal 
intercourse  with  the  witness  Valera  twice. 
At  one  time  while  the  defendant  was  having 
Intercourse  with  Valera,  Grace  Wilkinson 
entered  the  room.  When  these  acts  were  ac- 
complished, the  defendant  and  Valera  return- 
ed to  the  other  room,  where  they  had  left 
Grr.ce  Wilkinson  and  Bob  Berry.  The  pro- 
prietor of  the  rooming  house  objected  to 
the  presence  of  the  girls  in  tbe  house,  and 
demanded  accused  to  get  them  out.  There- 
upon defendant  conducted  tbe  two  girls  to  a 
room  in  another  part  of  tbe  city.  The  girls 
undressed  and  went  to  bed  at  the  last-men- 
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tloned  room.  Later  defendant  came,  and 
be  was  admitted,  and  be  nudreased  and  oc- 
cupied tbe  same  bed  wltb  the  two  girls,  wben 
tbe  defendant  again  bad  sexual  Intercourse 
with  Valera  Mills. 

Tbe  cross-examlnatloii  of  Valera  Mills 
brought  forth  the  facta:  That  tbe  witness 
bad  resided  in  PhcenLc  with  her  mother,  Alice 
Xerrick,  for  four  years.  That  during  that 
period  she  had  been  confined  at  tbe  Crltten- 
don  Home  for  fallen  women  for  three  days, 
through  tbe  lustra  mentality  of  Mr.  Canning, 
the  probation  officer.  That  since  the  date  of 
tbe  alleged  offense,  and  before  the  trial,  the 
witness  had  seen  and  talked  to  Mr.  Canning 
two  or  three  times,  but  he  had  not  discussed 
tbe  facts  of  the  case  with  witness.  He  had 
told  witness  at  one  of  these  times  that  she 
was  going  to  tbe  reform  school.  That  wit- 
ness first  told  Mr.  Adams  what  took  place 
between  herself  and  the  accused.  In  the 
course  of  the  cross-examination  this  witness 
was  repeatedly  addressed  as  "Miss  MlUs." 
In  the  course  of  the  cross-examination  of  the 
witness  Grace  Wilkinson,  tbe  counsel  for  the 
accused  invariably  referred  to  tbe  prosecutrix 
as  "Miss  Mills."  Other  facts  are  sufficiently 
stated  In  the  opinion. 

The  appellant'  assigns  the  following  as 
grounds  for  reversal  of  the  judgment: 

(1)  "Tbe  court  erred  In  permitting  tbe  wit- 
ness •  •  •  Grace  Wilkins6n  to  testify 
on  direct  examination,  over  defendant's  ob- 
jection, that  she  received  notes  from  defend- 
ant in  response  to  those  written  by  her  to 
blm." 

(2)  "The  court  erred  in  permitting  •  •  » 
Grace  Wilkinson  to  testify  on  direct  exami- 
nation, over  defendant's  objection,  that  a 
certain  paper  note  was  sent  to  her  by  de- 
fendant" 

(8)  "Tbe  court  erred  in  not  Instructing  tbe 
jury  to  disregard  certain  remarks  of  tbe 
county  attorney,  at  tbe  close  Of  bis  argu- 
ment to  tbe  jury,  wblcb  remarks  were  preju- 
dlcial  to  appellant" 

(4)  "The  court  erred  In  overruling  defend- 
ant's motion  for  a  new  trial  on  the  grounds 
that  there  was  a  fatal  variance  between  the 
information  and  tbe  evidence." 

Benton  Dick,  of  Phoenix,  for  appellant  O. 
P.  BuUard,  Atty.  Gen.,  and  Leslie  C.  Hardy, 
Asst  Atty.  Oen.,  for  the  State. 

CUNNINGHAM,  J.  (after  stating  tbe  facts 
as  above).  [1]  The  first  and  second  assign- 
ments of  error  are  without  merit  Tbe  pros- 
ecution asked  tbe  witness  Grace  Wilkinson 
tbe  question:  "Did  you  receive  any  notes 
wblcb  were  responsive  to  and  referring  to 
tbe  notes  which  you  sent  to  this  defendant?" 
Defendant  objected,  and  the  objection  was 
overruled,  and  tbe  witness  answered:  "I 
did."  Tbe  witness  was  shown  a  paper  and 
asked  to  state  whether  or  not  "that  Is  re- 
sponsive to  any  note  sent  by  you  to  tbe  de- 
fendant?"   To  this  defendant  objected,  tbe 


objection  was  overruled,  and  tbe  witness 
answered:  "Yes,  sir."  Tbe  contents  of  tbe 
note  or  paper  were  then  offered,  an  objec- 
tion interposed,  and  tbe  evidence  rejected  by 
the  court  Tbe  questions  and  answers  were 
preliminary  to  and  bearing  upon  tbe  admissi- 
bility of  the  evidence  about  to  be  offered,  and 
addressed  to  the  court  The  jury  is  not  con- 
cerned with  the  question  of  the  admissibility 
of  tbe  evidence  offered.  The  appellant  had 
received  no  Injury  wben,  as  here,  the  ques- 
tions and  answers  bearing  upon  tbe  admissi- 
bility of  an  item  of  evidence  is  received  by 
the  court  for  tbe  information  of  the  court 
when  the  court  rules  with  tbe  party  object- 
ing, and  excludes  tbe  evidence  concerning 
the  admissibility  of  wblcb  tbe  questlous  were 
asked  and  the  answers  given.  Tbe  jury  is 
concerned  only  with  tbe  evidence  that  Is  ad- 
mitted by  tbe  court  for  their  consideration 
and  not  with  the  rules  of  law  entitllug  tbe 
evidence  to  be  admitted. 

[2]  The  accused  did  not  go  upon  tbe  wit- 
ness stand,  nor  offer  any  witnesses  in  his  be- 
half. 

The  county  attorney  in  his  closing  address 
to  tbe  jury  stated:  "That  neither  of  the  two 
men  who' took  these  girls  to  the  room  has  de- 
nied it."  An  immediate  objection  was  made 
to  this  statement  and  the  court  promptly  in- 
structed the  Jury  as  follows:  "The  fact  that 
the  defendant  does  not  testify  in  tbe  case 
should  not  be  taken  against  him.  It  is  im- 
proper for  an  attorney  to  comment  on  that 
The  fact  tliat  he  does  not  do  that  shall  never  ' 
be  taken  us  evidence  against  him."  The 
county  attorney,  addressing  tbe  jury,  denied 
that  his  remarks  Implied  a  comment  upon  the 
fact  that  the  defendant  did  not  testify  as  a 
witness.  Tbe  defendant's  counsel  complained 
that  tbe  county  attorney's  last  remark  to  tbe 
jury  was  in  effect  tbe  repetition  of  tbe  form- 
er objectionable  comment,  with  which  tb( 
court  agreed.  The  county  attorney  then  stat 
ed:  "I  have  no  right  to  comment  that  no  om 
went  on  the  witness  stand;  no  one  was  put 
on  tbe  witness  stand  to  deny  a  single  sen 
tence  these  girls  testified  to  before  you.' 
Defendant  objected  to  the  statement  "that  n 
witness  has  taken  the  stand  to  deny  whrt 
these  girls  said"  for  tbe  reason  it  means  that 
tbe  defendant  did  not  take  tbe  stand.  It) 
this  objection  the  county  attorney  replied: 
"Do  you  think  if  it  was  not  so  he  would  not 
bring  some  witnesses  here  to  swear  to  it?" 
To  which  statement  and  argument  the  de- 
fendant promptly  objected,  and  the  court  or- 
dered tbe  exceptions  entered.  This  proceed- 
ing of  tbe  county  attorney  Is  made  tbe  basis  ° 
for  tbe  third  assignment  of  error. 

Paragraph  1112,  Rev.  St  Ariz.  1901,  as 
amended  by  section  1212  of  tbe  Penal  Code 
1913  (page  481  [McNeil's  Ed.]),  reads  as  fol- 
foUows:  "A  defendant  in  a  criminal  action  or 
proceeding  cannot  be  compelled  to  be  a  vrltness 
against  himself,  but  may  be  a  witness  in  his 
own  behalf.    •    •    •    His  neglect  or  refusal 
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to  be  a  witness  In  his  own  behalf  cannot  In 
any '  manner  prejudice  blm,  nor  be  used 
against  blm  on  the  trial  or  proceedings." 

It  1b  dear  that  the  county  attorney  In  mak- 
ing the  first  statement  that  provoked  an  ob- 
jection from  the  defendant,  viz.,  "That  nei- 
ther of  the  two  men  who  took  these  girls  to 
the  room  has  denied  It,"  that  he  had  reference 
to  the  defendant  and  Bob  Berry.  After  the 
court  Instructed  the  jury  that  the  fact  that 
the  defendant  does  not  testify  In  the  case 
should  not  be  taken  against  him,  and  the 
court  warned  the  attorney  In  the  presence  of 
the  jury  that  It  Is  Improper  for  him  to  com- 
ment on  the  fact  that  the  accused  had  not 
testified,  the  county  attorney,  speaking  to 
the  jury,  denied  that  he  had  made  any 
statements  that  could  be  considered  a  com- 
ment upon  the  failure  or  neglect  of  this  de- 
fendant to  testify  In  his  own  behalf.  With 
this  statement  and  explanation  of  the  mean- 
ing which  the  former  statement  was  Intend- 
ed to  carry,  the  county  attorney  wished  the 
jury  to  understand  his  former  statement; 
that  statement  was  directly  limited  by  the 
county  attorney  to  the  failure  of  the  defend- 
ant to  otFer  any  witnesses  (evidently  refer- 
ring to  Bob  Berry,  his  roommate)  to  deny  the 
fact  that  defendant  and  Berry  took  the  girls 
to  the  room.  The  counsel  for  defendant  so 
understood  the  explanatory  statement  of  the 
county  attorney.  The  statement  In  explana- 
tion was  Immediately  charged  as  "practical- 
ly the  same  thing"  repeated,  and  the  objec- 
tion was  made  that  "he  [the  county  attorney] 
has  no  right  to  comment  on  the  other  man." 
The  court  agreed  to  this  proposition  by  an- 
swering "Yes"  as  his  ruling.  The  county 
attorney  was  seemingly  provoked  by  the  ob- 
jection and  the  ruling  of  the  court,  and  In  a 
spirit  of  surprise  and  inquiry  said:  "I  have 
no  right  to  comment  that  no  one  went  on  the 
witness  stand;  no  one  was  put  on  the  wit- 
ness stand  to  deny  a  single  sentence  these 
girls  testified  to  before  you."  To  the  words 
"that  no  witness  has  taken  the  stand  to 
deny  what  these  girls  said,"  the  defendant 
objected  for  the  reason  the  statement  Indi- 
rectly means  that  the  defendant  did  not  take 
the  stand.  To  this  objection  the  county  at- 
torney asked  this  question:  "Do  you  think 
if  it  was  not  so  he  would  not  bring  some' 
witnesses  here  to  swear  to  ItT'  This  was  the 
subject  for  a  further  objection,  and  a  request 
that  a  record  be  made  preserving  the  excep- 
tions, which  was  ordered. 

The  assignment  of  error  is  thus  stated: 
.  "The  court  erred  in  not  instructing  the  jury 
to  disregard  certain  remarks  of  the  county 
attorney,  at  the  close  of  his  argument  to  the 
jury,  which  remarks  were  prejudicial  to  ap- 
pellant." We  are  referred  to  page  S2  of  the 
reporter's  transcript,  and  the  remarks  there 
made,  to  which  an  objection  was  made,  are 
these:  "If  it  was  not  so,  do  you  tlilnk  he 
would  not  bring  some  witnesses  here  to  swear 
to  It?"     The  question  ia,   then:    Was  this 


statement,  the  using  of  the  fact  that  defend- 
ant Iiad  neglected  or  refused  to  be  a  witness 
In  his  own  l>ehalf,  to  his  prejudice  in  viola- 
tion of  the  statute?  We  tlilnk  not.  It  was 
not  a  comment  upon  the  neglect  or  refusal  of 
the  defendant  to  testify;  It  was  a  conunent 
upon  the  omission  of  defendant  to  produce 
the  witness  Bob  Berry  or  other  witnesses 
about  the  rooming  house  to  deny  the  state- 
ments made  by  the  witnesses  for  the  state  to 
the  efTect  tliat  the  defendant  and  his  com- 
panion took  the  girls  to  defendant's  room. 
A  comment  upon  the  failure  of  the  accused 
to  prove  or  disprove  facts  which  he  might  do 
by  other  witnesses  Is  not  a  comment  upon  the 
neglect  or  failure  of  the  defendant  to  testi- 
fy in  his  own  behalf,  and  such  comment  is  a 
proper  argument,  when  the  evidence  shows 
the  existence  of  other  witnesses  than  the  de- 
fendant to  the  fact  under  discussion,  as  Is 
here  shown.  State  v.  Griswold,  73  Conn.  85, 
46  Atl.  829 ;  Frazler  -▼.  State,  135  Ind.  38,  34 
N.  EL  817;  State  v.  Seely,  92  Iowa,  488,  61 
N.  W.  184;  State  v.  Johnston,  88  N.  C.  623; 
Wilkerson  v.  State  (Tex.  Cr.  App.)  57  8.  W. 
956 ;  People  v.  McGrath,  5  Utah,  525,  17  Pac 
116;  Halleck  v.  State,  66  Wis.  147,  26  N.  W. 
572. 

[3]  The  statute  was  not  Intended  to  pro- 
lilblt  the  prosecutor  from  arguing  that  the 
jury  should  return  a  verdict  in  accordance 
with  the  testimony  of  the  state  I>ecau8e  it 
was  uncontradicted.  If  the  contention  of 
the  appellant  were  sustained,  such  argument, 
which  is  perfectly  legitimate,  would  be  cut 
off.  Frazler  y.  State,  135  Ind.  38,  34  N.  E. 
817;  Wilkerson  ▼.  State  (Tex.  Cr.  App.)  67 
S.  W.  956,  961. 

14]  In  the  absence  of  explanation,  reason- 
able statements  of  unlmi>eached  witnesses 
are  presumed  to  be  true  when  uncontradicted. 
People  T.  McGrath,  5  Utah,  626,  17  Pac.  116. 

[5]  The  bare  allusion  to  the  failure  of  de- 
fendant to  testify  has  been  held  by  the  Texas 
Court  of  Criminal  Appeals  as  not  sufficient 
error  upon  which  to  reverse  the  case.  See 
Oreen  v.  State,  31  S.  W.  386 ;  Parker  v.  State. 
39  Tex.  Cr.  B.  262,  45  S.  W.  812;  Mathews 
V.  State,  41  Tex.  Cr.  B.  08,  61  S.  W.  915; 
Bruce  V.  State,  53  S.  W.  867;  Wilkerson  v. 
State,  57  S.  W.  965.  The  most  that  can  be 
said  In  favor  of  the  api>ellant  concerning 
these  statements  of  the  county  attorney  la 
that  he  merely  alluded  to  the  fact  tliat  the 
defendant  had  neglected  to  testify  in  his  own 
behalf,  and  we  think,  if  the  statements  were 
so  made  and  so  considered,  they  are  not  suf- 
fldoit  to  work  prejudice  to  appelant  and 
cause  a  reversal  of  the  judgment 

Appellant  complains  that  a  fatal  variance 
between  the  information  and  the  proof  exists 
in  the  particular  that  the  information  charg- 
es that  the  prosecuting  witness,  Valera  Mills, 
was  not  the  wife  of  the  defendant,  and  no 
direct  proof  of  that  fact  was  ofl^ered.  The 
assignment  is  no  doubt  intended  to  reach  the 
question  of  a  failure  of  evidence  to  support 
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a  material  allegation  of  the  liifonnatlon,  and 
not  a  question  of  variance  of  proof.  We  will 
treat  it  as  a  proper  aselgnment  presenting 
tbe  gnestlon  of  a  fallnre  of  evidence  to  sup- 
port the  material  allegation. 

[I,  7]  We  held  in  Lenord  ▼.  State,  137  Pac. 
412  (decided  December  80,  1913),  that  the  In- 
formation must  charge  that  the  prosecutrix 
was  not  the  wife  of  the  accused  at  the  date 
of  the  alleged  offense,  and  that  such  allega- 
tion must  be  supported  by  proof  to  the  satis- 
faction of  the  Jury  beyond  a  reasonable  doubt 
before  a  conviction  can  be  sustained.  We 
also  held  in  tbe  same  case  that,  upon  a  trial 
for  rape  alleged  to  have  bera  committed 
upon  a  female  under  the  age  of  17  years,  tbe 
fact  that  the  prosecutrix  at  the  date  of  the 
alleged  ofCense  was  not  the  wife  of  the.  ac- 
cused may  be  established  by  circumstantial 
evidence,  as  euiy  other  material  fact  in  the 
case  may  l>e  established.  We  adhere  to  these 
rulings. 

[I]  The  question  here  is  whether  there  is 
substantial  evidence  in  this  record  from 
which  the  Jury  was  justified  in  drawing  the 
inference  that  Valera  Mills  was  not  the  wife 
of  the  accused  on  May  16,  1913,  the  date  of 
tbe  allied  offense.  To  correctly  answer  this 
question  it  becomes  necessary  to  review  the 
testimony  bearing  upon  that  question.  The 
evidence,  fairly  considered,  establishes  the 
facts:  That  on  May  16,  1913,  Valera  MUls 
and  Grace  Wilkinson  were  together  at  a  little 
candy  store  on  one  of  the  streets  of  Phoenix. 
Tliat  there  the  accused  Joined  them  and  en- 
tered into  a  conversation  with  them.  He 
treated  them  to  refreslunents,  and  thereafter 
the  three  started  for  a  pleasure  trip  to  East 
Lake  Park.  On  reaching  the  place  where 
they  exi)ected  to  board  a  car,  they  met  Mr. 
Canning,  the  probation  officer.  The  girls 
knew  him.  Grace  Wilkinson  had  recently  es- 
caped from  the  Crittenden  Home  for  fallen 
women,  and  Valera  Mills  admitted  she  had 
been  an  inmate  of  that  home  at  one  time  for 
a  period  of  three  days,  put  there  by  the  pro- 
bation officer,  Mr.  Canning.  When  they  saw 
the  probation  officer,  they  abandoned  their 
trip  to  the  park,  and  through  the  fear  of  the 
probation  officer  they  left  the  car  line  and 
went  onto  less  prominent  streets  and  to  the 
room  of  the  accused  with  the  accused.  When 
they  reached  the  room,  they  found  there  an- 
other man,  Bob  Berry,  who  was  a  friend  to 
the  accused  and  lived  at  the  same  bouse. 
The  accused  absented  himself  from  the  room 
and  returned  with  beer  and  sandwiches.  Aft- 
er disposing  of  the  lunch  thus  provided,  the 
accused  and  prosecutrix  retired  to  an  adjoin- 
ing room,  when  the  alleged  criminal  act  was 
accomplished.  During  the  time  the  accused 
and  the  prosecutrix  were  in  the  separate 
room,  th.e  door  was  closed  between  that  room 
and  the  other  room,  where  Grace  Wilkinson 
and  Bob  Berry  were  left  and  where  they  re- 
mained. Willie  the  girls  were  at  the  house, 
a  son  of  tbe  owner  of  the  house,  &t  the  re- 
quest of  the  owner,  his  mother,  requested 


the  accused  to  get  the  girls  oat  of  the  house, 
and  the  accused  promised  to,  and  did  later 
In  the  evening,  get  them  out  as  requested. 
The  witness  never  saw  the  girls  at  the  house 
but  the  one  time.  When  the  girls  left  the 
house,  they  were  conducted  by  the  accused 
to  another  room  wMch  he  provided  for  them. 
When  the  girls  reached  the  latter  room  they 
undressed  and  went  to  bed.  Later  tbe  ac- 
cused arrived,  and  he  also  undressed  and  re- 
tired to  the  same  bed.  The  two  girls  and 
the  accused  occupied  the  same  bed  the  re- 
mainder of  that  night 

Upon  the  cross-examination  of  the  prose- 
cutrix by  the  defendant  she  was  repeatedly 
addressed  as  "Miss  Mills,"  and,  upon  the 
cross-examination  of  Grace  Wilkinson,  Valera 
Mills  was  referred  to  by  counsel  as  "Miss 
Mills."  The  prosecutrix  stated  In  answer  to 
what  she  was  doing  in  the  Grittendon  Home 
ttiat  Mr.  Canning,  the  probation  officer,  pnt. 
her  there,  and  tliat  she  stayed  there  three 
days.  She  had  previously  admitted  that  she 
had  avoided  Mr.  Canning  while  in  tbe  com- 
pany of  the  accused.  She  admitted  that  she 
had  seen  Mr.  Canning  three  times  since  the 
acts  up  to  the  date  of  the  trial,  but  denied 
ttiat  she  had  discussed  the  case  with  lilm,  and 
denied  tliat  he  had  asked  her  about  the  facts 
of  the  case;  but  when  pressed  <hi  cross-ex- 
amination she  admitted  that  Mr.  Canning  had 
said  nothing,  "only  he  said  I  was  going  to  the 
reform  school."  The  witness  admitted  that 
she  had  first  told  Mr.  Adams  about  what  took 
place  between  herself  and  Cutler,  the  ac- 
cused, on  the  day  before  the  preliminary  ex- 
amination, and  at  the  time  she  told  him  two 
or  three  other  people  were  in  the  room.  Can 
these  facts  be  true,  and  yet  the  ftict  remain 
that  Valera  Mills  was  on  May  16,  1913,  the 
wife  of  the  accused?  Are  the  facts  that  a 
girl  under  17  years  of  age,  residing  with  her 
mother  for  tbe  past  four  years,  continuously, 
except  for  three  days  while  she  was  confined 
at  the  home  for  fallen  women,  having  been 
placed  there  by  the  probation  officer,  and 
abandoned  a  pleasure  trip  to  a  park  in  the 
evening  in  the  company  of  the  man  and  a  girl 
friend,  but  Instead  of  going  to  the  park  she 
went  to  the  man's  room;  that  she  had  never 
been  to  that  room  before  nor  since;  that 
while  there  the  man  had  been  requested  to 
and  did  take  her  and  her  girl  companion 
away  from  the  house  in  which  he  had  a 
rotan,  for  the  reason  their  presence  was  objec- 
tionable, to  another  room  in  another  part  of 
the  city,  and  there  tbe  man  occupied  the  same 
bed  with  tills  girl  and  her  girl  companion  the 
remainder  of  the  night;  that  because  of  her 
associations  with  this  man  the  probation 
officer  had  informed  the  girl  that  she  would 
be  placed  in  the  reform  school;  and  that  she 
had  told  Mr.  Adams,  in  the  presence  of  two  or 
three  other  men,  about  what  took  place  be- 
tween herself  and  the  man  at  his  room  on 
the  16th  day  of  May — we  repeat,  can  these 
circumstances  be  true  and  yet  this  girl  at  the 
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same  time  be  the  wife  of  tbe  man  In  ques- 
tion? We  think  not  These  circumstances 
are  Inconsistent  with  tlie  existence  of  the 
t&ct  that  the  prosecutrix  was  the  wife  of  the 
accused.  The  case  was  tried  by  the  counsel 
and  the  court  upon  the  theory  that  the  prose- 
cutrix was  not  the  wife  of  the  accused.  The 
accused  accepted  that  theory  until  the  state 
rested  its  case  in  chief,  as  is  evidenced  by  the 
searching  cross-examination  of  the  state's 
principal  witnesses. 

The  prosecutrix  was  addressed,  while  un- 
der cross-examination  by  the  counsel  for  the 
accused,  as  "Miss  Mills."  She  was  asked 
questions  for  the  purpose  of  discrediting  the 
witness  by  showing  that  she  had  been  an 
Inmate  of  a  home  or  institution  for  fallen 
women;  she  was  grilled  upon  the  furnace  of 
cross-examination  to  bring  forth  her  ad- 
mission that  she  had  reported  to  the  law 
officers  the  acts  charged,  and  had  been  drilled 
by  some  one  as  to  her  statements  at  the  trial. 
In  the  course  of  the  examination  of  other 
witnesses  the  prosecutrix  was  repeatedly  re- 
ferred to  by  counsel  for  accused  as  "Miss 
Mills."  No  question  was  raised  by  any  of  the 
actors  In  the  trial,  during  the  whole  course 
of  the  trial,  that  the  facts  and  circumstances 
produced  in  evidence  were  produced  upon  any 
different  theory  than  the  theory  that  the 
prosecutrix  was  not  the  wife  of  accused.  The 
allegation  in  the  Information  that  the.  prose- 
cutrix was  not  the  wife  of  the  accused  was 
of  equal  Importance  with  the  allegation  that 
the  girl  was,  at  the  time  of  the  commission 
of  the  criminal  act,  under  the  age  of  17  years, 
and  with  the  allegation  that  the  act  com- 
plained of  was  committed  in  Maricopa  coun- 
ty, Axiz.,  and  with  the  allegation  that  the  act 
was  accomplished.  The  fact  that  the  girl 
was  under  17  years  of  age  was  testified  to  by 
the  mother  of  tbe  girl,  and  was  not  disputed 
by  other  evidence  nor  by  cross-examination. 
No  dispute  arose  over  the  question  of  venue. 
No  questions  were  asked  any  of  the  witnesses 
upon  cross-examination  seeking  to  discredit 
the  testimony  of  the  witnesses  that  the  act 
alleged  as  criminal  was  accomplished  at  the 
rooms  of  the  accused,  other  than  bringing  out 
tbe  facts  that  the  prosecutrix  and  her  friend, 
Grace  Wilkinson,  bad  been  inmates  of  the 
Crittendon  Home  for  fallen  women,  and  they 
were  under  the  surveillance  of  the  probation 
officer;  and  that  their  testimony  was  in  some 
measure  colored  by  reason  of  reports  to  the 
officers  and  conversations  with  them  or  vrith 
some  one  for  the  purpose  of  showing  motive 
for  the  prosecution. 


Not  one  Incident  of  the  trial  appears  In  tbe 
record  that  hints  at  any  different  or  other 
theory  of  the  case  than  was  adopted  by  the 
prosecution  and  the  court  It  is  absurd  to 
say  that  a  jury  should  be  expected  to  adopt 
any  other  theory  of  the  case  than  adopted  by 
the  state,  the  accused,  and  the  court  The 
fact  that  the  prosecutrix  was  not  the  wifb 
of  the  accused  never  became  a  disputed  fact 
in  the  course  of  the  trial.  The  drcnmstances 
surrounding  the  commission  of  tbe  act  could 
not  be  reconciled  with  the  act  upon  any  other 
reasonable  hypothesis  than  that  of  tbe  guilt 
of  the  defendant;  that  Is,  than  the  fact  that 
the  girl  was  under  17  years  of  age,  that  the 
accused  had  sexual  intercourse  with  her  at 
his  room  at  Phoenix,  in  Maricopa  county, 
Ariz.,  and  that  she  was  not  his  wife  at  the 
thne  of  the  commission  of  the  act.  The  Jury 
were  Justified  in  finding  the  existence  of 
these  facts  from  the  uncontroverted  evidence 
before  them.  When  the  state  rested,  the  de- 
fense offered  no  evidence.  He  relied  for  an 
acquittal  upon  the  failure  of  the  state's  evi- 
dence to  convince  the  Jury  of  his  guilt,  which 
was  his  right ;  or  he  had  no  evidence  to  offer 
contradicting  the  state's  evidence.  The  prose- 
cution had  within  its  power  to  ask  the  direct 
question  whether  the  prosecutrix  was  the 
wife  of  the  accused,  but  did  not  do  so.  We 
do  not  approve  of  the  careless  manner  of  in- 
troducing evidence  tending  to  establish  es- 
sential facts  as  this  record  exMbits  was  fol- 
lowed in  this  case.  We  do  not  attribute  our 
cause  for  criticism  to  intenUonal  or  willful 
carelessness,  but  to  tbe  zeal  of  the  law  of- 
ficers and  liteir  desire  to  expedite  the  busi- 
ness of  a  crowded  court  docket  resulting  in 
taking  for  granted  well-known  local  condi- 
tions and  facts.  More  care  to  detail  would 
avoid  such  questions  arising  as  are  presented 
in  this  case. 

If  the  evidence  in  this  record  was  such  as 
to  leave  any  doubt  of  the  guilt  of  the  accused 
In  our  minds  upon  a  consideration  of  tbe 
whole  evidence  of  the  case,  we  would  not  hes- 
itate to  set  aside  the  conviction.  We  do  not 
hesitate,  upon  the  other  hand,  to  hold  upon  a 
full  consideration  of.  tbe  entire  evidence  that 
substantial  Justice  has  been  done. 

No  reversible  error  appears  in  the  record. 
The  Judgment  is  affirmed. 

FRANKLIN,  C.  J.,  concurs. 

ROSS,  J.  I  concur  In  the  conclnsions. 
reached  in  this  case. 
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HAGEMAN  v.  VANDBRDOES. 
<Supreme  Court  of  Arizona.     Feb.  10,  1914.)- 

1.  Trial  (§  91*)— Rkctption  of  Evidencb— 
Motion  to  Stbikb. 

In  a  civil  action  for  $10,000  where  the 
pleadings  made  defendant's  financial  condition 
an  issue,  testimony  of  plaintiff,  who  was  unac- 
quainted with  real  estate  values  and  had  no  .cer- 
tain knowledge  of  the  value  of  defendant's 
property,  that  it  was  worth  between  $200,000 
and  $300,000,  let  in  without  objection,  was 
properly  allowed  to  stand  for  what  it  was  worth. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  242-244,  252  ;  Dec.  Dig.  J  91.*] 

2.  Appeai.  and  Ebbob  (|  1047*)— Habicucss 
Ebbob— Admission  of  Evidence. 

In  such  case,  especially  in  view  of  the 
fact  that  defendant  offered  nothing  in  rebuttal, 
«rror,  if  any,  in  allowing  such  evidence  to  stand 
was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  H  4132,  4133,  4146-4152 ; 
Dec.  Dig.  i  1047.*] 

8.  Husband  and  Wife  (J  102*)— Husband's 

lilABILITT  FOB  WTFE'S  TOBTS— COMMON  LaW. 

At  common  law  the  husband  is  liable  for 

the  torts  of  his  wife  committed  during  coverture. 

[Ed.  Note.— For  other  cases,  see  Husband  and 

•Wife,  Cent  Dig.  §S  378-380;  Dec  Dig.  8  102.*] 

■4.  COUMOR  IiAW  (S  12*)— AOOFTION. 

The  term  "common  law,"  as  employed  in 
Uaws  1907,  c.  10,  i  8,  adopting  the  common  law 
80  far  as  adapted  to  the  conditions  of  the  state 
and  not  repugnant  to  its  laws,  means  the  com- 
mon law  of  England  with  its  general  principles, 
brought  by  the  colonists  and  claimed  as  their 
birthright  in  so  far  as  applicable  to  their  con- 
dition. 

[Ed.  Note.— For  other  cases,  see  Common  Law, 
Cent  Dig.  i  10;   Dec  Dig.  jt  12.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2,  pp.  1326-1330;   vol.  8,  p.  7607.] 

5.  Common  Law  (J  14*)— Opmiation— Cessat 
Batione  Ckssat  Lex. 

When  tJie  reasons  for  a  common-law  rule 
have  ceased,  the  rule  itself  ceases;  such  prin- 
ciple presupposing  that  anotlier  rule  was  in 
force  and  was  the  common  law  at  one  time,  but 
that  conditions  have  been  changed  by  Legisla- 
ture, custom,  or  other  causes. 

[Ed.  Note. — For  other  cases,  see  Common  Law, 
Cent  Dig.  {  3;   Dec.  Dig.  {  14.*] 

6.  Husband  and  Wife  (i  217*)  —  Action 
AoAiNST  Husband  and  Wifb— Defenses. 

Under  Civ.  Code  1901,  par.  1302,  requiring 
the  husband  to  be  joined  In  a  suit  against  his 
wife,  and  paragraph  1303  providing  that,  where 
both  are  sued,  the  wife  may  defend  for  her  own 
right,  when  husband  and  wife  are  sued  to- 
gether, the  husband  also  may  separately  defend 
for  his  own  right,  and  when  they  are  sued  to- 
gether, and  their  rights  conflict  each  may  de- 
fend as  other  defendants  might  defend  their 
separate  rights. 

[Ed.  Note.— For  other  cases,  see  Husbapd  and 
Wife,  Cent  Dig.  $§  798,  799,  975;  Dec  Dig.  | 
217.*] 

7.  Husband  and  Wife  n  102*)— Husband's 
Liability  fob  Wife's  Tobts— Abbooations 
BY  Mabbied  Women. 

The  husband's  common-law  liability  for  the 
torts  of  his  wife  is  abrogated  as  to  torts  con- 
nected with  her  separate  property  by  the  mar- 
ried women  statutes,  which  in  general  confer 
upon  her  the  ownership  and  management  of  her 
own  property  free  from  the  control  of  her  hus- 


band,  though   without   expressly   touching   his 
liability  for  her  torts. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  {{  378-380 ;  Dec  Dig.  8  102.*] 

8.  Judgment   (S  237*)— Pabtieb  —  "Pbopeb 
Case." 

Under  Civ.  Code  1901,  par.  1429,  providing 
that  judgments  may  in  a  proper  case  be  given 
for  or  against  one  or  more  of  several  plaintiffs, 
or  against  or  for  one  or  more  of  several  de- 
fendants or  interveners,  the  term  "proper  case" 
refers  to  such  a  case  made  by  the  evidence  as 
will  not  support  a  joint  liability,  as  alleged, 
but  will  support  a  liability  and  judgment  against 
some  of  the  defendants,  in  which  event  there  is 
a  proper  case  where  a  judgment  may  be  given 
against  one  defendant  and  in  favor  of  another 
defendant,  notwithstanding  that  they  have  been 
properly  joined  as  defendants  in  an  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ii  415,  418-421,  429;  Dec  Dig.  i 
237.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  p.  5689.] 

9.  Husband  and  Wife  (I  102*)  —  Tobts  of 
WiTB— Liability  of  Husband. 

Ariz.  Const  is  ulent  as  to  the  husband's 
common-law  liability  for  the  torts  of  his  wife. 
Laws  1907,  c.  10,  §  8,  adopts  the  common  law 
so  far  as  consistent  with,  and  adapted  to,  the 
conditions  of  the  state  and  the  necessities  of  the 
people,  and  not  repugnant  to  the  laws  of  the 
state  or  the  United  States.  Civ.  Code  1901  pro- 
vides by  paragraph  1302  that  when  a  married 
woman  is  a  party,  her  husband  shall  be  joined 
with  her,  except  when  the  action  concerns  her 
separate  property  or  is  between  herself  and  her 
husband,  and  that,  where  the  wife  is  sued  with 
her  husband,  she  may  defend  in  her  own  right 
Paragraphs  3102,  3103,  makes  certain  property 
the  wife's  separate  property.  Paragraph  3105  • 
provides  that,  if  she  is  18  or  upward,  she  has 
exclusive  control  of  her  separate  property,  free 
from  liability  for  her  husband's  debts.  Para- 
graphs 1304,  3109,  provide  that  during  coverture 
the  husband  has  the  sole  right  of  disposal  and 
control  over  community  property,  with  the  right 
of  the  wife  to  contract  debts  for  herself  and 
children  upon  his  credit  Paragraph  1429  pro- 
vides that  judgments  may  in  a  proper  case  be 
given  for  or  against  one  or  more  of  several  de- 
fendants or  plaintiffs,  and  by  paragraph  3106 
married  women  of  18  years  and  upward  have 
the  same  legal  rights  of  men  of  21  and  subjects 
them  to  the  same  legal  liabilities  of  men  of  such 
age,  with  the  right  to  vote,  etc  Held,  in  view 
of  such  provisions,  that  the  husband's  common- 
law  liability  for  the  voluntary  torts  of  his  wife 
does  not  exist  in  this  state. 

(Ed.  Note. — ^For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §S  378-380;  Dec  Dig.  §  102.*] 

10.  Husband  and  Wife  (§  221*)  —  Action 
AGAINST  Wife— Joikdeb  of  Husband. 

Under  Civ.  Code  1901,  par.  1302,  requiring 
that,  when  a  married  woman  is  a  party,  her 
husband  shall  be  joined  with  her,  except  when 
the  action  concerns  her  separate  property,  or  is 
between  herself  and  her  husband,  the  husband 
is  not  relieved  from  the  burden  of  becoming  a 
party  defendant,  in  an  action  for  the  wife's  as- 
sault during  his  absence,  although  he  has  no 
common-law  liability   therefor. 

fEld.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  M  707,  802-806,  068,  973, 
97&Va  ;   Dec.  Dig.  $  221.*] 

11.  Assault  and  Batteby  (|  40*)— Excessive 
Damages. 

In  an  action  for  assault  and  battery  to  re- 
cover $10,000  exemplary  damages  and  $5,000  as 
special  damages,  in  which  the  wealtli  of  the 
female  defendant  was  made  an  issue,  and  there 
was  evidence  that  her  property  was  valued  at 
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between  $200,000  and  $300,000,  and  where  she 
appeared  in  court  fashionably  attired,  in  con- 
trast with  plaintiff,  a  general  verdict  of  $6,500 
htid  not  to  indicate  passion  or  prejudice,  justify- 
ing a  setting  aside  of  the  verdict  as  excessive. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  %  55 ;   Dec.  Dig.  {  40.»] 

Error  from  Snperlor  Court,  Maricopa 
County;   J.  C.  Phillips,  Judge. 

Action  by  Helen  Vanderdoes  against  Laa- 
rabel  Hageman,  In  which  George  Hageman, 
her  husband,  was  made  a  party  defendant. 
PlaintlfF  nonsuited  as  to  George  Hageman, 
and  judgment  for  plaintiff  against  the  other 
defendant,  and  she  brings  error.     Affirmed. 

The  defendant  in  error  commenced  this 
action  against  the  plalntltf  In  error  to  re- 
cover damages  alleged  to  have  resufted  from 
a  malicious  assault  made  upon  plaintiff  by 
the  defendant  Laurabel  Hageman  on  the  12th 
day  of  June,  1912.  The  plaintiff  demands 
exemplary  damages  In  the  sum  of  $10,000 
and  special  damages  In  the  sum  of  $5,000. 
The  right  to  recover  general  damages  Is  bas- 
ed upon  the  malldons  assault  and  battery, 
and  mental  anguish,  suffering,  shame,  and 
dishonor,  and  the  right  to  recover  special 
damages  is  based  upon  the  loss  of  employ- 
ment arising  from  the  notoriousness  of  such 
assault 

Upon  the  motion  of  the  defendant,  It  ap- 
pearing that  defendant  Is  a  married  woman, 
the  wife  of  George  Hageman,  the  court 
ordered  that  George  Hageman  be  brought  In 
as  codefendant ;  and  In  pursuance  to  such 
order  plaintiff  filed  a  second  amended  com- 
plaint alleging:  "That  the  defendants  are 
husband  and  wife  and  the  defendant  George 
Hageman  has  been  made  a  party  to  the  ac- 
tion for  that  reason,  by  an  order  of  court 
entered  in  said  cause.     •     •     •" 

The  defendants  made  separate  answera 
The  defendant  Laurabel  Hageman  denied 
that  she,  without  provocation  or  In  an  un- 
lawful, violent,  gross,  or  outrageous  manner, 
or  with  malice,  made  the  assault  on  plaintiff 
In  the  presence  of  other  persons,  or  at  aU, 
and  denied  that  any  act  on  her  part  or  any 
language  used  by  her  has  caused  plaintiff 
great  mental  anguish,  suffering,  shame,  or 
dishonor,  to  plaintiff's  damage  In  any  sum, 
or  at  all,  denied  that  plaintiff's  loss  of  em- 
ployment resulted  from  any  act  of  defendant, 
and  denied  that  plaintiff  has  suffered  any 
damages  in  that  respect,  and  denied  that  de- 
fendant Is  a  woman  of  great  wealth,  or  of 
any  wealth  at  alL 

As  an  affirmative  defense,  this  defendant 
alleges  that  her  husband,  the  defendant 
George  Hageman,  was  the  controlling  stock- 
holder of  the  George  Hageman  Company,  a 
corporation,  and  as  such  was  and  is  In  the 
sole  control  and  management  of  the  corpora- 
tion's business  affairs;  that  her  husband 
employed  the  plaintiff  as  a  clerk  in  the  busi- 
ness office  of  the  corporation  for  about  three 
years  and  until  June  12,  1912 ;  that  defend- 


ant's husband  and  plaintiff  became  infatuat- 
ed and  unduly  familiar  with  each  other, 
which  relation  between  said  x>artie8  caused 
friction  between  the  defendants,  hnsband  and 
wife,  and  caused  this  defendant's  husband 
to  neglect  and  llltreat  this  defendant;  that 
this  defendant  by  telephone  Informed  plaintiff 
of  this  defendant's  unhapplness  caused  by  the 
infatuation  and  familiarity  existing  between 
plaintiff  and  defendant's  said  husband,  and 
requested  plaintiff  to  leave  the  employ  of  her 
(defendant's)  said  husband,  but  that  plaintiff 
refused  so  to  do;  and  that  defendant  on 
the  12th  day  of  June,  1912,  went  to  the  ofBce, 
where  plaintiff  was  employed,  for  the  purpose 
of  personally  informing  the  plaintiff  of  de- 
fendant's said  unhapplness  caused  by  defend- 
ant's husband's  neglect  and  lU  treatment  by 
reason  of  plaintiff  remaining  in  the  employ 
of,  and  associating  with,  defendant's  hus- 
band, and  to  persuade  plaintiff  to  leave  her 
said  employment  and  sever  her  association 
with  said  husband.  Arriving  at  said  office 
on  said  date,  defendant  did  then  and  there 
In  a  quiet  and  Iclnd  manner  inform  the 
plaintiff  of  her  unhapplness  occasioned  by 
plaintiff  remaining  in  the  employ  of  defend- 
ant's husband  and  plaintiffs  association  witb 
such  husband,  but  plaintiff  refused  to  leave 
such  employment,  and  refused  to  sever  her 
associations  with  defendant's  husband. 
"Whereupon  defendant  requested  plaintiff  to 
leave  the  office  and  at  the  same  time  gently 
took  hold  of  plaintiffs  arm  to  lead  her 
from  the  said  office,  *  •  •  and  that  there- 
upon plaintiff  violently  and  angrily  struck 
and  hit  defendant,  •  •  *  and  defendant, 
in  order  to  prevent  injury  to  her  from  the 
assault  thus  made  upon  her  by  plaintiff, 
put  her  hands  on  plaintiff  and  pushed  her 
away  from  defendant,  with  no  unnecessary 
force  or  violence,  which  is  the  same  act  com- 
plained of  by  plaintiff  in  her  said  complaint" 
Defendant  further  alleges  that  on  the  date 
of  the  said  transaction  a  divorce  action  was 
pending  between  these  defendants,  brought 
by  the  husband  defendant  which  upon  trial 
thereafter  was  dismissed. 

Then,  as  an  additional  grounds  of  defense, 
plaintiff  in  error  sets  forth  a  conspiracy  en- 
tered into  between  plaintiff  and  the  husband 
defendant  against  the  wife,  whereby  said 
plaintiff  and  husband  defendant  "conspired 
and  combined  together  to  compel  this  de- 
fendant (plaintiff  in  error)  to  consent  and 
accede  to  a  divorce  being  obtained  against 
her  by  her  said  husband  by  instituting  and 
prosecuting  vexatious,  harassing,  and  exi>en- 
slve  litigation  against  her.  In  order  that  her 
said  husband  could  marry  the  plaintiff  here- 
in; and  that  In  pursuance  of  said  conspiracy 
and  combination  the  plaintiff  brought  this 
action  against  this  defendant  and  that  about 
the  same  time  the  defendant's  said  husband 
•  •  •  "  caused  otber  actions  to  be  brought 
against  this  defendant     That  "this  action 
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of  plaintiff  against  this  defendant  Is  being 
prosecuted  by  tbe  plaintiff  against  her  with 
the  assistance,  advice,  and  connivance  of  her 
said  husband  in  pursuance  of  said  conspira- 
cy, and  that  this  action  of  plaintiff  is  not 
being  prosecuted  In  good  faith,  and  is  sham. 
And  In  further  pursuance  of  said  conspiracy 
and  combination,  as  aforesaid,  defendant's 
husband  has  caused  otlier  suits  and  litigation 
to  be  commenced  against  this  defendant." 
A  denial  of  all  allegattons  of  the  complaint 
other  than  admitted  Is  added. 

In  his  separate  answer,  George  Hageman 
avers  that  on  the  12th  day  of  June,  1012, 
and  for  a  long  time  prior  thereto,  these  de- 
fendants were  living  separate  and  apart  and 
were  not  maintaining  marital  relations;  that, 
at  the  time  when  the  alleged  difficulty  oc- 
curred between  plaintiff  and  his  codefendant, 
he  was  not  present;  nether  did  he  aid,  en- 
courage, or  participate  therein,  nor  have 
knowledge  thereof.  He  denied  damages,  de- 
nied the  authority  of  his  wife  to  discharge 
plaintiff  from  the  employ,  and  denied  "that 
she  was  forced  to  leave  the  employ,  and  de- 
nied that  she  suffered  damage  thereby.  The 
defendants  were  represented  by  separate 
counsel,  and,  when  plaintiff  rested  her  case, 
George  Hageman's  counsel  moved  for  a  non- 
suit as  far  as  he  was  concerned  for  the  rea- 
son the  evidence  wholly  falls  to  connect  him 
with  any  liability  for  the  acts  complained  of. 
Both  the  plaintiff  and  defendant  Laurabel 
Hageman  objected  to  the  granting  of  the  mo- 
tion. The  court  said  in  ruling,  "I  will  grant 
the  motion."  The  plaintiff  in  error  moved 
that  the  action  against  her  be  dismissed  for 
the  reason  the  court  bad  ruled  that  her  hus- 
band be  dismissed  from  the  action.  Her 
motion  was  denied,  and  an  exception  reserv- 
ed. When  the  evidence  was  closed,  at  the  re- 
quest of  the  attorney  for  the  defendant 
George  Hageman,  the  court  charged  the  Jury 
to  find  at  all  events  for  the  defendant  George 
Hageman,  and  the  verdict  of  the  Jury  so  finds 
as  instructed,  viz.  :•<•••  And  under  the 
Instructions  of  the  court,  we  find  for  the  de- 
fendant George  Hageman." 
'  Judgment  was  rendered  in  accordance  with 
the  verdict,  which  judgment  and  order  refus- 
ing a  new  trial  the  plaintiff  in  error  removes 
to  this  court  for  review,  alleging  error  com- 
mitted in  denying  a  motion  to  strike  testimo- 
ny of  the  value  of  property.  It  appearing 
from  the  admissions  and  statements  of  the 
witness  that  such  witness  was  Incompetent 
to  testify  as  to  such  valuation;  that  the 
court  erred  in  dismissing  the  action  as  to 
defendant  George  Hageman,  the  husband  of 
plaintiff  in  error,  against  the  objection  of  the 
plaintiff  in  error,  and  in  refusing  to  dismiss 
such  action  as  to  this  plaintiff  in  error ;  that 
the  court  erred  in  directing  a  verdict  for  de- 
fendant George  Hageman,  the  husband  of  the 
'  plaintiff  In  error,  and  at  the  same  time  snb- 
mltting  the  Issnes  as  ttetween  plaintiff  la  er- 
ror and  the  defendant  in  error;  and  that  the 


court  erred  In  permitting  the  verdict  to  stand 
for  the  reason  the  same  was  grossly  exces- 
sive in  amount,  and  induced  by  prejudice  and 
passion  on  the  part  of  the  jury. 

Alexander  &  Christy  and  Sloan,  Seabury  ft 
Westervelt,  all  of  Phoenix,  for  plaintiff  in 
error.  Bamett.E.  Marks,  of  Phoenix,  for  de- 
fendant in  error. 

CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  [1]  The  plaintiff  testified  that  the 
defendant  Laurabel  Hageman  owned  a  large 
amount  of  property,  giving  a  general  descrip- 
tion of  the  real  estate,  thus :  "She  owns  the 
ground  where  her  home  is  on,  ten  acres  near 
the  Indian  school;  she  owns  some  land  in  the 
Lincoln  addition;  she  owns  nearly  the  whole 
block  where  Mr.  Hageman  has  bis  shop;  she 
owns  a  house  on  First  avenue  and  Van  Bu- 
ren;  a  $2,000  automobile  is  something  too." 
Q.  Have  you  any  knowledge  of  the  value  of 
this  property  you  have  described?  A.  Yes, 
sir.  Q.  What  is  it?  A.  Between  $200,000  and 
$300,000.  Upon  cross-examination  the  wit- 
ness was  asked,  "What  did  you  say  about 
$200,000  or  $300,000?'  after  she  had  been 
asked  it  she  had  not  testified  that  the  block 
was  worth  that  sum,  and  had  denied  that 
she  had  so  testified,  to  which  question  she 
answered :  "That  I  thought  she  was  worth 
that  much  approximately.  Q.  Ton  don't 
know  it,  do  you?  A.  No,  I  don't  Imow  the 
fact  certainly."  She  admitted  that  she  did 
not  know  what  mortgages  were  on  the  prop- 
erty, that  she  was  not  In  the  real  estate  busi- 
ness, nor  was  she  acquainted  with  the  real 
estate  values  in  the  dty.  Counsel  thereupon 
moved:  "Then  I  move' to  strike  out  all  the 
testimony  given  with  reference  to  the  $300,- 
000  she  testified  to  this  defendant  b^ng 
worth."  The  court  stated  in  ruling  on  the 
motion ;  "It  may  stand  for  what  It  is  worth." 
The  witness  upon  further  cross-examination 
stated  that  she  heard  the  defendant  state 
many  years  ago  that  the  ten  acres  upon 
which  her  house  Is  situate  was  worth  $1,000 
per  acre.  She  knew  that  a  building  and  loan 
association  built  the  house  but  did  not  Imow 
bow  much  of  a  mortgage  they  held  on  the 
property.  She  did  not  know  of  her  own  per- 
sonal knowledge  what  any  of  the  property 
was  worth.  What  she  knew  of  the  value 
of  the  property  was  what  people  had  told 
her. 

The  motion  made  upon  the  trial  to  strike 
the  testimony  of  plaintiff  relating  to  the  val- 
ue of  the  defendant's  property  was  confined 
to  ''all  the  testimony  given  with  reference  to 
the  $300,000."  The  assignment  of  error  Is 
broader  than  the  motion  and  complains  that 
the  court  erred  In  denying  the  motion  "to 
strike  out  the  testimony  of  the  defendant  In 
error  •  •  •  placing  a  valuation  upon  the 
property  of  plaintiff  In  error."  The  defend- 
ant's financial  condition  was  one  of  the  Issues 
in  the  case  made  by  the  pleadings,  and  the 
witness  gave  as  her  opinion  of  the  approxl- 
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mate  worth  of  defendant's  property  described 
as  $200,000  or  $800,000.  She  had  not  qnali- 
fled  to  give  expert  testimony  upon  that  sub- 
ject, but  she  had  made  the  statement  without 
objection,  and  until  the  motion  was  made  no 
objection  to  such  evidence  was  apparent,  and 
then  no  objection  was  raised  to  any  part  of 
such  testimony  other  than  relating  to  the 
$300,000,  and  that  was  permitted  to  stand 
for  what  it  was  worth.  When  no  objection 
was  made  to  the  testimony  relating  to  the 
$200,000  as  the  approximate  worth  of  defend- 
ant's property,  it  is  not  apparent  that  de- 
fendant's cause  was  prejudiced  by  the  order 
of  the  court  permitting  the  testimony  relat- 
ing to  defendant's  property  as  worth  $300,- 
000  to  stand  for  what  it  was  worth. 

[2]  Clearly  the  ruling,  If  error,  was  with- 
out prejudice  under  the  conditions  exhibited 
by  the  record.  Especially  is  this  the  case 
where  the  defendant  has  offered  no  evidence 
in  rebuttal,  as  appears  here. 

At  the  close  of  plaintiff's  evidence  In  chief, 
counsel  for  defendant  George  Hageman  mov- 
ed for  a  nonsuit  as  to  such  defendant,  for  the 
reason  that  the  evidence  discloses  thait  at 
the  time  of  the  assault  this  defendant  was 
not  present ;  that  be  knew  nothing  of  the  as- 
sault; that  he  took  no  part  in  the  assault; 
that  his  wife  and  codefendant  was  over  the 
age  of  18  years ;  that  she  was  living  separate 
and  apart  from  this  defendant ;  that  she  was 
possessed  of  a  separate  property.  Both  the 
codefendant  wife  and  the  plaintiff  objected 
upon  different  grounds^  The  court  granted 
the  motion.  Whereupon  the  codefendant  wife 
moved  for  a  directed  verdict  in  her  favor  for 
the  reason  her  husband  bad  been  dismissed 
from  the  case,  and  because  the  case  cannot 
continue  in  the  absence  of  a  necessary  party, 
and  that  the  husband  is  a  necessary  party. 
Tills  motion  was  denied  and  the  case  pro- 
ceeded. Upon  these  rulings  error  is  predi- 
cated. Whether  the  husband  is  a  necessary 
party  largely  depends  upon  the  question 
whether  the  husband  is  liable  for  damages 
resulting  from  a  tortious  assault  made  by  bis 
wife  In  his  absence,  and  without  his  knowl- 
edge and  consent. 

[3]  The  rule  at  common  law  is  that  the 
husband  is  liable  for  the  torts  of  his  wife 
committed  during  coverture.  21  Cyc.  1360, 
and  note  71.  To  this  rule  of  the  common  law 
both  parties  agree.  Has  that  rule  been 
adopted  in  Arizona,  and  does  it  obtain  now? 
is  the  question  raised  for  our  consideration. 
The  common  law  so  far  only  as  it  is  con- 
sistent with,  and  adapted  to,  the  natural  and 
physical  conditions  of  this  state,  and  the  ne- 
cessities of  the  people,  and  not  repugnant  to, 
or  inconsistent  with,  the  Constitution  of  the 
United  States,  the  Constitution  and  laws  of 
this  state,  or  the  established  customs  of  the 
people  of  this  state.  Is  adopted  and  directly 
made  the  rule  of  decision  in  all  courts  of  the 
state  by  section  8  of  chapter  10,  Laws  of 
Arizona  1907. 


[4]  In  defining  the  term  "common  law,"  as 
employed  in  a  like  worded  statute  of  Nevada, 
in  Reno  Smelting,  Milling  &  Reduction  Works 
V.  Stevenson,  20  Nev.  269,  21  Pac.  317,  4  li. 
R.  A.  60,  19  Am.  St  Rep.  364,  the  court  says 
the  term  was  employed  In  the  same  sense  in 
which  It  is  generally  understood  In  this  coun- 
try, and  the  intention  of  the  Legislature  was 
to  adopt  only  so  much  of  it  as  was  applicable 
to  our  conditions.  "The  common  law  of 
SiUgland  is  not  to  be  taken  in  all  respects  to 
be  that  of  America.  Our  ancestors  brought 
with  them  Its  general  principles,  and  claimed 
it  as  their  birthright ;  but  they  brought  with 
them  and  adopted  only  that  portion  which 
was  applicable  to  their  situation.'*  Van  Ness 
V.  Pacard,  27  U.  S.  (2  Pet)  137,  7  L.  Ed.  374. 
"The  common  law,"  says  Chancellor  Kent, 
"so  far  as  it  is  applicable  to  our  situation 
and  government,  has  been  recognized  and 
adopted  as  an  entire  system  by  the  Constitu- 
tions of  Massachusetts,  New  York,  New  Jer- 
sey, and  Maryland.  It  has  been  assumed  by 
the  courts  of  Justice,  or  declared  by  statute, 
with  the  Uke  modifications,  as  the  law  of  the 
land  in  every  state.  It  was  Imported  by  our 
colonial  ancestors  as  far  aa  it  was  applica- 
ble." 1  Kent,  Comm.  473.  The  authoriUes 
agree  upon  the  meaning  of  the  adoption  of 
the  common  law  end  the  extent  to  which  It 
is  adopted  by  such  statutes,  and  citations  of 
authorities  would  be  superfluous.  Unless  the 
common-law  rule  of  liability  of  the  husband 
for  the  torts  of  bis  wife  is  consistent  with  or 
adapted  to  the  neccesslties  of  the  people  and 
not  repugnant  to,  or  Inconsistent  with,  the 
Constitution  and  laws  of  this  state,  or  to  the 
established  customs  of  the  people  of  the  state, 
then  the  rule  was  never  adopted  as  the  rule 
of  decision  by  the  courts  of  the  state. 

[(]  It  Is  argued  that  a  cardinal  rule  of  the 
common  law  is  that  when  the  reasons  for  the 
rule  have  ceased,  the  rule  Itself  ceases,  and 
without  doubt  such  Is  the  common  law.  That 
is  only  another  way  to  express  the  elasticity 
of  that  great  system  of  laws.  That  rule  pre- 
supposes that  another  rule  was  In  force  and 
was  the  common  law  at  one  time,  but  those 
conditions  have  changed  by  legislation,  by 
established  custom,  or  from  other  causes,  so 
that  the  reasons  for  the  establishment  of  the 
given  rule  are  no  longer  In  existence,  and  as 
a   consequence   such   rule  no  longer   exists. 

[l->]  We  win  pass  the  question  whether 
the  rule  of  the  common-law  liability  of  the 
husband  for  the  torts  of  bis  wife,  committed 
by  her  In  the  absence  of,  and  without  tbe 
knowledge  or  consent  of,  her  husband,  was 
adopted  as  a  law  of  this  state  with  the  com- 
mon-law system,  as  applicable  to  the  neces- 
sities of  the  people  of  the  territory  and  the 
state.  We  will  concede  for  the  purposes  of 
this  decision  that  the  hardy  pioneers,  early 
settlers  of  this  territory,  like  our  colonial  an- 
cestors, brought  with  them  from  civilization 
to  this,  then  wild  and  dangerous  region,  the 
same  liabilities  and  burdens  they  (some  of 
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Uiem,  at  least)  supposed  tbey  were  leaving 
behind.  We  have  in  mind  no  established 
custom  of  which  we  are  Inclined  to  take  Jn- 
dldal  notice  that  can  be  said  to  be  repugnant 
to,  or  inconsistent  with,  the  rule  of  IlabUlty 
under  consideration.  Neither  Is  It  clear  that 
the  necessities  of  the  people  of  the  state  re- 
quire the  abolition  of  such  rule;  we  are 
therefore  concerned  with  the  Constitution 
and  laws  of  the  state  and  their  efCect  npon 
this  common-law  rule  deemed  to  have  accom- 
panied the  early  settlers  as  their  habits, 
their  weapons  and  their  clothes  accompanied 
them. 

We  may  say  at  the  outset  that  no  provi- 
sion of  the  state's  Constitution  expressly 
abolishes  this  rule  of  liability,  or  directly 
recognizes  Its  existence.  It  will  be  necessary 
to  examine  the  statutes  upon  the  subject 

Paragraph  1302,  Rev.  St  Ariz.  1901,  re- 
quires that,  when  a  married  woman  is  a 
party,  her  husband  shall  be  Joined  with  her, 
except  when  the  action  concerns  her  separate 
property,  and  when  the  action  is  between 
her  and  her  husband,  whereupon  she  may 
sue  or  be  sued  alone.  This  was  the  law 
since  the  organization  of  the  territory  of 
Arizona.  Comp.  Laws  Ariz.  1864-71,  C  48, 
i  7. 

All  property  owned  or  claimed  by  the  wife 
before  marriage,  and  that  acquired  by  gift 
devise,  or  descent  after  marriage,  and  the 
increase,  rents,  issues  and  profits,  as  also 
the  earnings  and  accumulations  of  herself 
and  her  minor  children  In  her  custody  while 
she  has  or  may  have  lived  separate  and 
apart  from  her  husband,  Is  made  her  sep- 
arate property.  Paragraphs  3102  and  3103, 
Rev.  St  Ariz.  1901. 

If  she  is  of  the  age  of  18  years  or  up- 
ward, she  has  the  sole  and  exclusive  control 
of  her  separate  property,  and  Is  not  liable 
for  the  debts,  obligations,  or  engagements 
of  her  husband,  and  she  may  contract,  sell, 
transfer,  mortgage,  convey,  devise,  or  be- 
queath her  property  in  the  same  manner  and 
with  like  effect  as  If  she  were  unmarried. 
Paragraph  3105,  Rev.  St  Ariz.  1901,  re-enact- 
ed from  section  3,  c  32,  Comp.  Laws  Ariz. 
1864-71. 

During  coverture  the  husband  has  the  sole 
right  of  disposal  of,  and  the  control  over, 
the  community  property  (paragraph  3104, 
Rev.  St  Ariz.  1901),  with  the  right  of  the 
wife  to  contract  debts  for  herself  and  chil- 
dren npon  the  credit  of  her  husband  in 
which  case  she  and  her  husband  must  be 
sued  jointly  (paragraph  3109,  Rev.  St.  Ariz., 
and  paragraph  1304,  Rev.  St  Ariz.  1901). 

The  wife  may  be  sued  alone  when  the 
action  concerns  her  separate  property,  and 
when  the  action  is  between  herself  and  her 
husband.  In  all  other  cases  her  husband 
must  be  Joined;  and  she  must  be  Joined  with 
her  husband  In  actions  to  recover  debts  con- 
tracted by  the  wife  upon  the  credit  of  her 
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husband  for  necessaries  for  herself  and  diil- 
dren. 

The  laws  relating  to  the  rights  of  mar- 
ried persons  first  enacted  In  Arizona  have 
been  but  slightly  modified  since  the  organi- 
zation of  the  territory  to  the  present  as  will 
appear  from  an  examination  of  chapter  82, 
Comp.  Laws  1864-71,  Including  amendments 
thereto,  page  306,  and  chapter  48,  f{  7  and 
8,  concerning  proceedings  In  civil  cases. 

The  disabilities  of  the  wife  resulting  from 
the  marriage  state,  as  known  to  the  com- 
mon law,  have  never  been  recognized  by  the 
lawmaking  power  of  Arizona  In  thdr  en- 
tirety, because,  doubtless,  that  power  has 
considered  that  all  of  the  common-law  dis- 
abilities of  married  women  are  not  applica- 
ble to  the  conditions  and  necessities  of  the 
people  of  Arizona.  Such  disabilities  as  ever 
did  obtain  in  Arizona  largely  disappeared 
with  the  enactment  of  the  Compiled  Laws 
of  1864-71,  and  those  remaining  have  since 
been  abolished  with  the  lone  exception,  if 
that  be  an  exception,  indicated  In  paragraph 
1302,  Rev.  St  Ariz.  1901,  requiring  the  hus- 
band to  be  made  a  party  with  the  wife  when 
she  Is  sued,  except  in  certain  cases  speci- 
fied. If  It  be  considered  that  sudi  is  a  dis- 
ability, such  disability  canqot  be  considered 
a  common-law  disability,  except  in  a  modi- 
fled  form,  because  paragraph  1303  provides 
that  where  the  wife  is  sued  with  her  hus- 
band, she  may  defend  for  her  own  right 
When  the  husband  and  wife  are  sued  to- 
gether, if  the  wife  may  defend  for  her  own 
right,  as  the  statute  provides,  which  un- 
doubtedly she  may,  the  husband  may  sep- 
arately defend  for  his  own  rights,  although 
sued  with  his  wife.  But  it  is  dear,  where 
the  husband  and  wife  are  sued  together,  but 
their  rights  conflict  each  may  defend  in  the 
same  manner  as  any  other  defendants,  join- 
ed as  parties,  would  defend  for  their  sep- 
arate rights. 

This  action  does  not  come  within  any  of 
the  exceptions  spedfled  in  paragraph  1302, 
Rev.  St  Ariz.  1901,  that  exempts  the  hu^ 
band  from  becoming  a  party  to  the  action  In 
which  the  wife  is  made  a  party;  therefore 
the  husband  was  a  proper  party  defendant 

The  plaintiff  in  error  contends  that  the 
court  erred  in  dismissing  the  defendant  hus- 
band from  the  case  when  the  plaintiff  clos- 
ed her  evidence  in  chief,  and  refused  to  dis- 
miss this  plaintiff  in  error,  his  wife,  also. 
The  action  was  one  of  tort  against  several 
defendants,  and  befoT«  plaintiff  is  entitled 
to  recover  she  must  show  a  Joint  tort  against 
the  defendants,  by  the  common-law  rule.  23 
Cyc.  811.  But  this  rule  has  been  changed 
by  statute.  Paragraph  1429,  Rev.  St.  Ariz. 
1901,  provides  that:  "Judgment  may  in  a 
proper  case  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  or  against  or  for 
one  or  more  of  several  defendants  or  inter- 
veners." 
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The  terms  "proper  case"  In  tbe  statute 
baVe  reference  to  such  a  case  made  by  the 
evidence  as  will  not  support  a  Joint  liability, 
as  alleged,  but  will  support  a  liability  and 
judgment  against  some  of  the  defendants,  in 
which  event  we  have  a  proper  case  where  a 
Judgment  may  be  given  against  one  defend- 
ant and  In  favor  of  another  defendant,  not- 
withstanding that  they  have  been  properly 
Joined  as  defendants  in  an  action. 

If  the  evidence  is  sufficient  to  charge  the 
defendants  with  a  Joint  liability  or  Joint 
tort,  then  the  court  erred  in  dismissing  the 
action  as  to  one  of  the  joint  tort-feasors,  and 
this  Is  the  real  ground  for  the  contention  of 
plaintiff  In  error.  It  is  not  claimed  by  de- 
fendant in  error  that  defendant  George 
Hageman  in  any  manner  aided,  encouraged, 
participated  in,  consented  to,  or  was  present 
at  the  time  or  place,  or  had  any  previous 
knowledge  of  the  tortious  assault  The  only 
claim  made  is  that  George  Hageman  was  the 
husband  of  the  plaintiff  In  error,  and  as  such 
husband,  the  common-law  rule  of  his  liability 
for  the  voluntary  torts  of  his  wife  not  having 
been  abrogated,  the  fact  of  this  marital  re- 
lation having  been  admitted  is  conclusive 
that  the  husband  and  wife  are  jointly  Uable, 
and  that  the  plaintiff  must  recover.  If  at  all, 
against  both.  We  have  held  above  that  in 
this  class  of  actions  the  statute  requires  the 
husband  to  be  made  a  party  with  his  wife. 

If  the  common-law  rule  of  liability  ob- 
tains in  this  state,  there  is  great  force  in 
the  position  taken  by  plaintiff  in  error.  In 
order  to  arrive  at  a  clear  understanding  of 
this  question  and  to  reach  a  proper  conclu- 
sion, it  becomes  necessary  to  inquire:  First, 
If  the  common-law  rule  is  in  force  in  this 
state;  and,  second,  if  such  rule  is  not  In 
force,  what  bearing  the  statute  I'equlrlng  the 
husband  to  be  joined  with  his  wife  has  upon 
the  husband's  liability  to  the  Judgment  to  be 
rendered  against  the  wife  in  such  a  case. 

The  question  whether  the  married  women's 
law — statutes  investing  the  wife  with  a  sep- 
arate property,  and  with  the  exclusive  con- 
trol and  enjoyment  of  the  same,  and  her 
right  to  sue  and  the  liability  to  be  sued  In 
her  own  name  and  without  the  joining  of  her 
husband  in  all  matters  concerning  her  sep- 
arate property,  and  such  statutes  not  touch- 
ing the  subject  of  the  wife's  voluntary 
torts — ^has  the  effect  to  relieve  the  husband 
from  liability  for  such  torts  has  been  fre- 
quently before  the  courts.  The  weight  of 
authority  holds  that  the  common-law  liabili- 
ty of  the  husband  for  the  voluntary  torts  of 
the  wife  Is  abrogated,  so  far  as  concerns 
torts  connected  with  her  separate  property, 
by  married  women's  statutes,  which.  In  gen- 
eral, confer  upon  the  wife  the  ownership  and 
management  of  her  own  property,  free  from 
the  control  of  her  husband,  without  express- 
ly touching  the  subject  of  liability  for  her 
torts.  We  cite  QuUty  v.  Battle,  135  N.  X. 
201,  32  N.  E.  47,  17  Ia  B.  A.  B21,  In  lUustra- 
tlon. 


Upon  the  question  of  the  liabillt?  of  tlie 
husband  for  the  voluntary  torts  of  the  wife 
which  do  not  concern  her  s^>arate  propeitf. 
the  authorities  are  in  some  conflict.  In  tbe 
greats  number  of  states  the  courts  lUTe 
held  the  married  women's  laws  have  not  bad 
the  effect  to  relieve  the  husband  from  his 
common-law  liability  for  such  torts  of  bis 
wife.  Henley  v.  Wilson,  137  CaL  273,  70  Pit 
21,  58  Ia  R.  A.  941,  92  Am.  St  B^.  100,  and 
the  cases  cited  In  Ia  B.  A.  and  Am.  St  Bqi. 
are  sufficient  to  illustrate  the  view  taken  b.t 
such  courts.  Upon  the  other  side  of  tbe 
question,  Illinois,  in  Martin  v.  Bobson,  65  ill 
129,  16  Am.  Bep.  578,  and  in  Hagebush  r. 
Bagland,  78  111.  40,  holds  that  such  statutes 
do  relieve  the  husband  from  such  liabilit;^, 
when  such  laws  have  not  expressly  tondied 
upon  the  subject  of  her  voluntary  torts,  but 
they  have  invested  her  with  the  control  and 
management  of  her  separate  property  with- 
out the  husband's  Interference^  The  nilnois 
decisions  have  been  followed  in  Norris  r. 
CorkUl,  32  Kan.  409,  4  Pac.  862,  29  Am.  Bep. 
489,  Lane  v.  Bryant,  100  Ky.  138,  37  S.  W. 
584,  36  L.  B.  A.  709,  Culmer  v.  Wilson,  13 
Utah,  129,  44  Pac.  833,  57  Am.  St  Bep.  T13. 
and  in  Schuler  v.  Henry,  42  Colo.  367,  94  Pac. 
360,  14  L.  R.  A.  (N.  S.)  1009. 

In  Martin  v.  Bobson,  supra,  tbe  leadu« 
case  upon  the  side  of  the  question  now  under 
consideration,  Mr.  Justice  Thornton,  speak- 
ing for  the  court,  in  the  course  of  an  able 
opinion,  said:  "T^e  intention  of  the  Legis- 
lature to  abrogate  the  common-law  rule,  to  a 
great  degree,  that  the  husband  and  wife  wMe 
one  person,  and  to  give  to  the  latter  the  ri^t 
to  control  her  own  time,  to  manage  her  sep- 
arate property,  and  contract  with  reference 
to  it,  is  plainly  indicated  by  these  statates. 
While  they  do  not  expressly  repeal  the  com- 
mon-law rule  that  the  husband  is  liable  for 
the  torts  of  bis  wife,  they  have  made  socb 
modification  of  his  rights  and  her  disatdli- 
ties  as  wholly  to  remove  the  reason  for  tbe 
UabUIty.  •  •  •  A  llablUty  which  has  for 
its  consideration  rights  conferred  should  no 
longer  exist  when  the  consideration  has  fail- 
ed. If  the  relations  of  husband  and  wile 
have  been  so  changed  as  to  deprive  him  of 
all  right  to  her  property,  and  to  the  control  of 
her  person  and  her  tlme^  every  principle  of 
right  would  be  violated,  to  hold  him  still  re- 
sponsible for  h«:  conduct  If  she  is  emand- 
pated,  he  should  no  longer  be  enslared. 
*  *  *  So  long  as  the  husband  was  enti- 
tled to  the  property  of  the  wife  and  to  ber 
Industry,  so  long  as  he  had  power  to  dtiect 
and  control  her,  and  thus  prevent  ber  from 
the  commission  of  torts,  there  was  some  rea- 
son for  his  liability.  The  reason  has  ceased. 
The  ancient  landmai^s  are  gone.  The  mai- 
Ims  and  authorities  and  adjudications  of  tbe 
past  have  faded  away.  The  foundatioia 
hitherto  deemed  so  essential  for  the  preser- 
vation of  the  nuptial  contract,  and  tbe  maiQ- 
tffliance  of  the  marriage  relation,  are  ctoib- 
bling.    Tbe  unity  of  husband  and  wife  ba$ 
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been  seTered.  They  are  now  distinct  per- 
sons, and  may  have  separate  legal  estates, 
contracts,  debts,  and  Injuries.  •  •  •  His 
legal  supremacy  is  gone,  and  the  scepter  has 
departed  from  blm.  *  *  •  Her  brain  and 
bands  and  tongue  are  her  own."  And  says 
Judge  Freeman  in  his  note  to  Henley  t.  Wil- 
son, 92  Am.  St  Rep.  169:  "We  may  add  that 
she  alone  should  be  responsible  for  them." 
Further  conunentlng  upon  this  question  in  an 
able  note  to  H^ey  t.  Wilson,  Judge  Free- 
man, after  referring  to  the  effect  of  statutes 
upon  the  question  (92  Am.  St  Rep.  on  page 
170),  has  this  to  say:  "Some  further  reason 
must  be  sought  than  the  diversity  of  the  stat- 
utes of  different  states.  We  certainly  should 
liave  expected  a  different  conclusion  from 
the  California  court,  not  only  because  of  the 
extent  to  which  the  rights  of  married  women 
bave  been  enlarged  under  the  laws  of  that 
state,  but  because  the  rule  laid  down  in  many 
of  the  older  cases  has  expressly  been  correct- 
ed by  statute." 

Judge  Cooley,  1  Torts  197  OLSth  Ed.),  says: 
"In  the  recent  changes  in  the  common  law 
effected  by  statute  in  the  several  states, 
whereby  married  women  have  been  given  an 
Independent  power  to  make  contracts  and  to 
control  property,  it  is  not  very  clear  how  far 
the  law  of  torts  has  been  modified.  W6 
should  probably  be  safe  In  saying  that,  so 
far  as  they  give  validity  to  a  married  wo- 
man's contracts,  they  put  her  on  the  same 
footing  with  other  persons,  and,  when  a  fail- 
ure to  perform  a  duty  under  a  contract  is  in 
itself  a  tort,  it  may  doubtless  be  treated  as 
such  in  a  suit  against  a  married  woman. 
•  *  *  In  Illinois  it  has  been  decided  that 
under  the  new  statutes  the  husband  is  not 
liable  for  a  slander  of  the  wife  in  which  he 
did  not  participate,  though  the  statutes  ou 
the  subject,  which  were  supposed  to  have 
changed  the  common  law,  were  silent  as  re- 
gards her  torts,  and  only  purported  to  secure 
to  the  woman  her  property  and  earnings  and 
the  full  control  and  eojoyment  thereof.  This 
is,  perhaps,  a  sound  conclusion.  Certainly 
the  reasons  on  which  the  new  legislation 
proceeds  are  such  as  should  leave  the  wife 
to  respond  alone  for  her  torts,  for  they  a»< 
same  that  she  is  fully  capable  of  controlling 
ber  own  actions,  and  can  and  will  act  inde- 
pendently of  her  husband." 

The  states  In  which  the  like  women's  laws 
have  been  enacted,  and  the  courts  have  held 
such  laws  have  not  served  to  relieve  the 
husband  from  the  common-law  liability  for 
the  voluntary  torts  of  his  wife,  as  a  general 
rule  such  courts  have  followed  that  other 
common-law  rule  In  the  construction  of  such 
statutes,  viz.,  that,  these  statutes  being  in 
derogation  of  the  common  law,  they  must  be 
strictly  construed.  Such  rule  was  kept  In 
lalnd  Id  Morgan  v.  Kennedy,  62  Minn.  348,  64 
N.  W.  912,  30  L.  R.  A.  521,  54  Am.  St  Rep. 
647.  But  such  rule  of  construction  does  not 
obtain  In  this  jurisdiction,  and  has  been  ex- 


pressly ab<dlsbed  by  section  4,  c.  10,  Laws 
1907,  wherein  it  has  been  enacted:  "The  role 
of  the  common  law  that  statutes  in  deroga- 
tion thereof  are  to  be  strictly  construed,  shall 
not  apply  to  the  statutes  of  this  territory 
(state),  but  sndi  statutes  and  all  proceedings 
under  them  shall  be  liberally  construed  with 
a  view  to  effect  their  object  and  to  promote 
justice." 

In  this  case  the  facts  are  that  the  assault 
was  made  by  the  wife  at  a  time  when  she 
and  her  husband  were  living  separate  and 
apart  That  the  reasons  moving  the  defend- 
ant wife  to  make  the  assault  were  her  belief 
that  the  plaintiff  by  contact  and  Improper 
relations  with  the  husband,  and  plaintiff's 
personal  charms,  had  alienated  the  affections 
of  the  husband  from  the  wife,  and  the  hus- 
band and  the  plaintiff  had  entered  into  a 
conspiracy  to  effect  a  legal  separation  of  the 
husband  and  wife,  and  in  furtherance  of 
such  conspiracy  a  divorce  suit  had  been  com- 
menced and  other  legal  proceedings  had  been 
started  and  were  pending,  including  this  ac- 
tion against  this  wife  defendant  Upon  these 
grounds  this  defendant  seeks  to  excuse  her 
action  In  forcibly  ejecting  plaintiff  from  the 
plaintiff's  office  and  place  of  employment 
The  only  grounds  upon  which  this  defendant 
seeks  to  avoid  liability  for  her  inexcusable 
conduct  is  that  her  husband  was  Jointly  lia- 
ble, because  of  the  marital  relation  alone. 
The  court  ruled  that  such  relation  did  not 
make  him  llaUe.  We  think  thexullng  was 
Just  and  wholly  within  the  enlightened  mod- 
em view  that  should  be  taken  of  the  effect  of 
the  married  women's  laws  emancipating  her 
from  the  common-law  slavery,  as  was  held  by 
the  Illinois  court  in  Martin  v.  Robson,  supra, 
and  the  courts  following  that  view,  as  sup- 
ported by  sound  reason  and  justice,  and  by 
such  eminent  text-writers  as  Cooley  and 
Freeman. 

Aside  from  these  eminent  authorities  and 
the  sound  reasons  controlling  them,  there 
exists  in  Arizona  an  additional  reason  for 
taking  the  above  view  of  the  questioD,  not 
present  in  any  of  the  laws  of  the  states  that 
have  taken  the  opposite  view  of  the  married 
women's  laws.  Paragraph  3106,  Rev.  St  Ariz. 
1901,  with  slight  changes  as  to  the  age,  re- 
enacted  paragraph  2104,  Rev.  St  Ariz.  1887, 
and  Is  as  follows:  "Hereafter  married  women 
of  the  age  of  eighteen  years  and  upwards 
shall  have  the  same  legal  rights  as  men  of 
the  age  of  twenty-one  years  and  upwards, 
except  the  right  of  suffrage  and  of  holding 
office,  and  except  the  right  to  make  con- 
tracts binding  the  common  proi)erty  of  the 
husband  and  wife;  and  shall  be  subject  to 
the  same  legal  liabilities  as  men  of  the  age 
of  twenty-one  years  and  upwards  •  •  •  •• 
— and  may  vote,  etc.  Men  are  liable  for  their 
torts ;  therefore  married  women  are  likewise 
liable  for  their  torts.  If  married  men  are 
legally  liable  for  the  voluntary  torts  of  their 
wives,  then  such  liability  must  likewise  rest     j 
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upon  a  wife  for  the  voluntary  torts  of  her 
hoshand.  Her  liability  Is  made  the  same  as 
Is  his.  If  this  commcn-law  rule  of  liability  of 
the  husband  Is  preserved  In  this  state,  then 
this  statute  extends  such  rule  of  law  to  mar- 
ried women  over  the  age  of  18  years,  which  is 
absurd  in  view  of  the  expressed  legislation 
upon  the  subject  of  women's  rights.  We  have 
no  hesitancy  In  holding  that  the  rule  of  the 
common-law  liability  of  the  husband  for 
the  volunary  torts  of  bis  wife  does  not  now 
exist  in  Arizona. 

[10]  It  remains  to  be  considered  what  ef- 
fect paragraph  1302  has  upon  a  Judgment  to 
be  entered  in  a  case  coming  within  the  class 
to  which  this  action  belongs.  The  statute  is 
clear  in  its  terms  and  will  bear  no  interpre- 
tation that  would  relieve  the  husband  from 
the  burden  of  becoming  a  party  In  such  case, 
as  we  have  seen.  If  he  is  not  liable  by  rea- 
son of  his  marital  relation,  as  we  have  de- 
cided above,  then  is  he  liable  by  reason  of 
the  necessity  of  being  a  party?  Since  the 
organization  of  the  territory  of  Arizona,  the 
statute  (paragraph  1302)  has  existed.  See 
Ckjmp.  Laws  1877,  (  8  (2444),  p.  410.  Since 
1887  married  women  have  been  burdened 
with  the  same  liabilities  as  men.  See  Rev. 
St  Ariz.  1887,  par.  2104,  re-enacted  as  para- 
graph 3106,  Rev.  St  Ailz.  1901,  with  the 
sUght  amendment  as  to  age.  It  would  seem 
that,  where  the  Legislature  has  cast  upon  a 
married  woman  the  same  liabilities  as  iqen 
have,  there  remains  no  reasoa  why  the  hus- 
band of  a  married  woman  should  be  joined 
with  her  in  an  action  where  she  is  made  a 
party.  The  Michigan  court  had  this  ques- 
tion before  it  in  Burt  v.  McBaln,  29  Mich. 
260,  and  Justice  Cooley,  speaking  for  that 
court,  said:  "What  reason  there  can  be 
for  joining  the  husband  as  defendant, 
•  *  *  it  is  difficult  to  conceive,  for  it 
would  seem  -plain  that  he  might  disregard  the 
proceeding  altogether,  and  suffer  the  case,  so 
far  as  he  is  concerned,  to  go  by  default 
without  either  subjecting  himself  to  pecun- 
iary risk,  or  either  Improving  or  prejudicing 
the  case  of  the  plaintiff  against  the  real  de- 
fendant. These  facts  would  constitute  rea- 
sons sufficient  for  such  an  amendment  of 
the  statute  as  would  make  the  joinder  un- 
necessary, but  the  Legislature  seem  never  to 
have  recognized  them.  On  the  contrary,  in 
the  very  statutes  referred  to,  it  is  assumed 
that  the  husband,  though  no  longer  responsi- 
ble for  the  damage  which  may  be  recovered. 
Is  still  a  proper  party  to  the  suit.  *  •  •  " 
In  Idichigan  the  statute  had  expressly  repeal- 
ed the  common-law  rule  of  the  husband's  lia- 
bility for  the  wife's  voluntary  torts,  but  had 
retained  the  statute  in  force  requiring  the 
husband  to  be  Joined  when  his  wife  was 
made  a  party.  We  have  held  that  the  hus- 
band has  been  relieved  of  liability  for  his 
wife's  voluntary  torts  by  the  married  wo- 
men's laws,  and  by  paragraph  3106,  Rev. 
St  Ariz.  1001,  as  a  re-enactment  of  para- 
graph 2104,  Rev.  St  Ariz.  1887,  and  the  ro- 


quirement  of  making  the  husband  a  party  to 
actions  when  bis  wife  is  a  party  has  bea> 
retained. 

The  ruling  made  in  Burt  ▼.  McBaln,  bd- 
pra,  was  approved  and  followed  in  Marcus  v. 
Rovlnsky,  95  Me.  106,  49  Atl.  420.  and  sadi 
rule  is  made  applicable  to  the  parties  only, 
and  has  no  reference  to  the  question  of  lia- 
bility. The  husband  was  a  pioi>er  party,  and, 
in  one  sense,  he  was  ao  made  in  this  case. 
The  evidence  discloses  no  liability  upon  his 
part,  and  the  court  properly  directed  a  ver- 
dict in  his  favor.  In  other  words,  the  coait 
committed  no  reversible  error  in  orderini;  a 
nonsuit,  or  in  dismissing  the  action  agalDsi 
the  defendant  husband.  While  the  recoid  is- 
dicates,  but  not  clearly,  that  one  of  such 
courses  was  taken  in  the  case,  but  it  is 
clear  that  the  Jury  was  Anally  instructed  to 
render  a  verdict  for  the  husband  defendant 
Either  course  could  not  prejudice  the  rights 
of  the  plaintiff  in  error. 

[11]  The  plaintiff  in  error  complains  that 
the  verdict  is  grossly  excessive,  and  tainted 
with  passion  and  prejudice.  If  passion  and 
prejudice  entered  into  the  verdict,  it  cannot 
stand.  The  mere  fact  that  the  amount  of  the 
verdict  exceeds  our  idea  of  the  proper  sum 
recoverable  under  the  evidence,  if  such 
should  be  the  fact  is  not  sufficient  to  Justif j 
a  court  in  annulling  the  verdict  The  plain- 
tiff in  error  contends  that  some  rdation  ia 
amounts  must  exist  between  the  compensa- 
tory and  exemplary  damages,  and  the  proper 
relation  does  not  appear.  The  verdict  was  a 
general  one  for  $6,500.  The  plaintiff  claimed 
$10,000  as  exemplary  damages  and  $5,000  spe- 
dal  damages.  No  special  issues  were  sub- 
mitted to  the  Jury,  and  the  above  general 
verdict  was  returned.  We  do  not  Icnow  bow 
the  jury  arrived  at  just  that  sum,  but  it  was 
their  duty  to  fix  from  the  evidence  a  Jnst 
amount  It  is  mentioned  in  the  brief  of 
counsel  and  in  argument  at  the  bar  that 
the  fashionable  personal  appearance  of  the 
plaintiff  in  error  at  the  trial  was  commented 
upon  by  the  counsel  for  defendant  in  error, 
and  the  comparison  drawn  between  the  con- 
ditions and  appearances  of  a  worktog  girl, 
modestly  clad,  with  a  faslilonably  and  rich- 
ly dressed  opponent  and  such  comparisoo 
aroused  a  prejudice  and  passion  in  favor  cl 
plaintiff  and  was  cause  of  the  excessive  ver- 
dict. To  this  we  do  not  assent  upon  tbe 
statements  of  counsel  alone.  It  has  been 
the  common  observation  of  the  race  from  a 
time  whence  the  memory  of  man  ronneth 
not  to  the  contrary  that  the  decent  exhlbitioa 
of  female  charms  has  served  in  all  ages  to  en- 
list the  sympathy,  if  not  the  active  serrices. 
of  the  male  portion  of  the  race,  and,  if  ai>- 
plied  in  this  case,  we  would  be  forced  to  pre- 
sume that,  instead  of  working  a  prejudice 
with  the  Jury,  the  remarks  of  counsel,  callics 
direct  attention  of  the  Jury  thereto,  served  to 
reduce  rather  than  enlarge  the  amount  at 
the  verdict  Nothing  appears  in  the  record 
from  which  the  reasonable^  inference,  can  te 
digitized  by" 


ie.  inference,  CBS 

,  Google 


Or.) 


PAREBR  T.  a  A.  SMITH  LDMBBB  ft  MFO.  CO. 


1061 


drawn  that  the  Jary,  In  arriving  at  tba 
amount  of  their  verdict,  were  controlled,  or 
In  any  manner  affected,  by  the  appearance  of 
the  defendant  or  the  remarks  of  counsel  re- 
lating thereto,  and  no  other  grounds  are  ad- 
vanced by  plaintiff  In  error  justifying  an 
interference. 

We  find  no  reversible  error  In  the  record. 
The  Judgment  Is  affirmed. 

FKANKUN,  a  J,  aAd  BOSS,  J,,  concur. 

PARKER  V.  C.  A  SMITH  LUMBBR  ft  MFG. 

CO.  et  al. 
(Supreme   Conrt  of  Oregon.     Feb.  17,  1914.) 

1.  Evidence  (8  380*)  —  Docdmentabt  Evi- 
dence— Photographs. 

Photographs,  when  relevant  to  describe  a 
person,  place,  or  thing,  are  admissible  to  ap- 
ply the  evidence  in  a  cause;  but  they  must  be 
shown  by  extrinsic  evidence  to  be  true  repre- 
sentations of  the  place  or  subject  at  the  time 
in  controversy. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  1657;   Dec.  Dig.  i  380.*] 

2.  Evidence  (§  380*)  —  Documbntabt  Evi- 
dence—Photogbaphb. 

Photographs,  to  be  admissible  in  evidence, 
need  not  be  verified  by  the  photographer  who 
took  them ;  but  foundation  for  their  admissimt 
may  be  laid  by  the  evidence  of  any  one  who 
can  testify  as  to  their  correctness. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  1657;   Dec  Dig.  |  380.*] 

8.  Evidence  (|  382*)  —  Reception  of  Evi- 

DEKCE— DiBCBETION   OF  TBJAL   CoTJBT. 

Whether  a  photograph  is  sufficiently  ver- 
ified to- be  admitted  in  evidence  is  to  be  deter- 
mined by  the  trial  court.  In  the  exercise  of  a 
•onnd  discretion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1658,  165&;   Dec.  Dig.  {  382.*] 

4.  Evidbrok  (|  186*)— Be8i  and  Sxoondabt 

Evidence— raoTOQBAFHB. 

When  a  written  instrument  is  admissible 
as  evidence,  and  cannot  be  produced,  and  a 
proper  foundation  is  laid  for  the  admission  of 
a  copy,  a  photograph,  shown  to  be  a  true  copy 
by  the  person  who  took  it  or  another,  is  ad- 
mssible  as  secondary  evidence. 

{EH.  Note.— For  other  cases,  see  BWidence, 
Cent.  Dig.  if  661-673;   Dec.  Dig.  S  186.*] 

6.  Evidbnob  a  181*>-Be8t  and  Sxcondabt 
Evidencb— Obounds  for  Adujttino  Sec- 
ondabt  E>vidence. 

Under  Ik  O.  !>.  {  712,  snbsec.  2,  providing 
that  secondary  evidence  may  be  produced  when 
the  original  cannot  be  produced  in  a  reasonable 
time  with  proper  diligence,  and  its  absence  Is 
not  owing  to  the  default  or  neglect  of  the  party 
offering  the  evidence,  where  plaintiff  wrote  to 
an  insurance  company  on  November  21,  1012, 
asking  for  the  return  of  a  certificate  which  he 
desired  to  use  as  evidence,  and  received  no 
answer,  and  made  no  further  effort  to  procure 
the  certificate  before  the  trial  January  29, 
1913,  sufficient  diligence  is  not  shown  to  au- 
thorise the  admission  of  secondary  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  600;   Dec.  Dig.  {  181.*] 

6.  Evidence  (f  244*)— Admission  bt  Cobpo- 
BATB  Agent- Authobity. 

In  an  action  against  a  corporation  for  the 
death  of  an  employ^,  a  certificate  by  the  vice 
president  of  a  corporation  used  in  obtaining 
insurance  on  the  life  of  the  decedent,  that  his 
death,  or  the  accident  which  caused  it,  was 
not  attributable  to  the  excessive  use  of  intox- 


icating liquors,  is  not,  in  the  absence  of  evi- 
dence that  it  was  within  the  real  or  apparent 
scope  of  hi*  authority,  admissible  against  the 
company. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  {§  9ie-«36 ;    Dec.  Dig.  i  244.*] 

7.  Tbial  (§  869*)— Vebdiot— Special  Vebdict 

— CONFIJCT  WITH  GBNBBAI.  VEBDICT. 

Under  L.  O.  L.  §  1S4,  providing  that  the 
court  may  instruct  the  jury,  In  addition  to  re- 
turning a  general  verdict  to  find  upon  partic- 
ular questions  of  fact  and  these  special  find- 
ings shall  constitute  the  special  verdict,  spe- 
cial verdicts  control  general  verdicts  when  the 
two  are  inconsistent 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  8B7-860,  875,  877,  878;  Dec.  Dig.  f 
359.*] 

8.  MUNioiPAi.   Cobfobationb    (g    828*)— Ob- 
siBuoTioN  IK  Stbeet— Vebdiot— HrFEOT. 

In  an  action  for  death  from  running  Tdth 
a  motorcycle  at  night  into  a  woodpile  in  a 
street  left  there  by  one  of  the  defendants,  spe- 
cial midings  that  the  decedent  was  intoxicated 
at  the  time  of  the  accident,  and  that  his  intoxi- 
cation contributed  proximately  to  his  injury,  are 
conclusve  against  plaintiff,  in  the  absence  of  er- 
ror in  rulings  on  evidence  or  instructions,  since 
they  show  that  decedent  was  guilty  of  contribu- 
tory negligence. 

[Ed.  Note.— For  other,  cases,  see  Municipal 
Corporations,  Cent  Dig?  i§  1763-1766;  Dec. 
Dig.  i  828.*] 

9.  Tbial  (I  282*)—lN8rBUCTioBB— "Intoxica- 
tion." 

In  an  action  for  wrongfully  causing  death 
by  leaving  an  obstruction  in  a  street,  instruc- 
tions that,  if  the  decedent  was  so  intoxicated 
that  he  had  lost  control  of  his  brain  or  musdes 
such  as  an  ordinarily  prudent  man  in  the  full 
possession  of  his  faculties  would  exercise,  and 
defendants  were  ignorant  of  such  condition, 
and  such  intoxication  contributed  proximately 
to  the  injury,  plaintiff  cannot  recover,  but  that 
a  person  under  the  influence  of  liquor  is  not 
necessarily  Intoxicated,  and  intoxication  is  syn- 
onymous with  drunkenness,  evidenced  by  undue 
excitation  of  the  passions  or  feelings  or  impair- 
ment of  capacity  to  think  and  act  correctly, 
were  proper. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  iS  5^4,  52.'5;   Dec.  Dig.  i  232.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  8734-3736.] 

Department  2.  Appeal  from  Circuit  Court, 
Coos  County;  John  S.  Coke,  Judge. 

Action  by  John  A.  Parker,  administrator 
of  the  estate  of  Oeorge  H.  Parker,  against 
the  C.  A.  Smith  Lumber  ft  Manufacturing 
Company  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

I.  N.  Smith,  of  Portland  (Wm.  T.  Stoll  and 
Hugh  Barclay,  both  of  Marshfield,  on  the 
brief),  for  appellant  John  D.  Goss,  of  Marsh- 
field  (J.  C.  Kendall,  of  Marshfield,  on  the 
brief),  for  respondents. 

KAMSET,  J.  The  plainUlt,  as  administra- 
tor of  the  estate  of  George  H.  Parker,  de- 
ceased, who  died  Intestate  on  the  10th  day 
of  August,  1912,  from  the  effects  of  an  in- 
jury received  by  him  on  the  morning  of  Au- 
gust 18,  1912,  In  the  dty  of  Marshfield, 
brought  this  action  to  recover  $7,500,  as  dam- 
i  ages  for  the  death  of  the  decedent,  claiming 
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that  his  death  was  canoed  by  the  negligence 
of  the  defendants. 

The  defendant  the  C.  A.  Smith  Lumber  ft 
Manofactaring  Company  is  a  corporation, 
and  the  defendant  the  City  of  Marshfield  is 
a  municipal  corporation  of  this  state. 

The  defendant  the  C.  A.  Smith  Lumber  & 
Manufacturing  Company  was  engaged  In  the 
manufacture  and  sale  of  lumber,  and  in  s^- 
ing  wood  for  fuel.  Said  company  delivered 
the  wood,  by  It  sold,  to  its  customers  in 
said  city,  by  "dumping"  It  in  wagon  load 
quantities  op  the  sides  of  the  streets  in  front 
of  their  dwelling  houses. 

South  Broadway  is  one  of  the  principal 
streets  of  Marshfleld,  and  extends  in  a  south- 
erly direction  from  Central  avenue  to  and 
beyond  the  place  where  said  decedent  was 
injured  as  stated  infra.  South  Broadway  is 
a  public  highway  of  said  dty,  and  is  80  feet 
wide,  to  a  point  where  Ingersoll  avenue  in- 
tersects it;  but  from  that  point  southerly  said 
South  Broadway  has  been  opened  and  im- 
proved to  the  extent  of  only  approximately 
23  feet  In  width,  and  said  improvement  con- 
sists of  planking  the  driveway  and  guard 
railings  along  the  outer  edges  thereof,  the 
said  part  of  said  street  being  approximately 
23  feet  wide.  Algie  Hanson  resides  on  the 
east  side  of  said  portion  of  said  street  at  No. 
912  thereof.  On  tlie  afternoon  of  Angost  17, 
1912,  at  about  4  o'clock,  the  defendant  com- 
pany, at  the  request  of  said  Algte  Hanson, 
and  for  his  use  and  benefit,  as  fhel,  delivered 
to  him,  in  front  of  his  residence  at  No.  912, 
on  the  east  side  of  said  street,  a  load  of  short 
mill  wood.  Said  load  of  wood  (see  evidence 
of  I^.  Minlgus)  was  dumped  on  the  east 
side  of  said  street.  It  was  about  8  feet 
high,  and  about  10  or  12  feet  long,  north  and 
south,  extending  to  within  4  or  5  feet  of  the 
center  of  the  street 

The  complaint  alleges,  inter  alia,  that 
some  time  during  the  night  of  August  17th, 
or  the  morning  of  the  18th  day  of  August, 
1912,  the  said  George  H.  Parker,  deceased, 
while  lawfully  passing  through  said  street 
in  a  southerly  direction  on  a  motorcycle,  and 
while  a  dense  fog  and  darkness  were  pre- 
vailing, ran  into  or  over  the  said  obstruc- 
tions, or  one  of  them,  sustaining  as  a  result 
thereof  a  fracture  of  bis  skull  and  other  in- 
juries from  the  effect  of  which  he  died  some 
time  during  the  forenoon  of  August  19,  1912. 
The  complaint  alleges,  also,  that  the  dece- 
dent was  28  years  old,  a  skilled  mechanic,  and 
that  he  was  of  robust  health  and  intellect, 
and  industrious,  thrifty,  and  of  good  habits. 
The  complaint  alleges,  also,  that  the  com- 
pany defendant,  after  dumping  said  wood  in 
the  street,  as  stated  supra,  "wantonly,  un- 
lawfully, and  negligently"  allowed  the  said 
obstructions  to  remain  in  said  street  until 
after  the  morning  of  the  19th  day  of  August, 
1912,  without  placing  any  barrier,  light,  or 
danger  signal  of  any  kind  on  or  around  the 
same  to  warn  or  protect  persons  traveling  on 


or  passing  through  said  street  The  com- 
plaint alleges,  also,  that  the  said  obstructions 
of  said  street  by  the  defendant  the  C.  A. 
Smith  Lumber  ft  Mannfacturingi  Company, 
as  aforesaid,  was  known,  and  by  reasonably 
care  should  have  been  known,  by  the  de- 
fendant city;  but  that  the  defendant  city 
negligently  failed  and  neglected  to  cause  said 
obstructions  to  be  removed,  or  to  put  or 
cause  to  be  put  any  barrier,  guard,  light,  or 
danger  signal  on,  around,  or  about  the  same 
to  warn  or  protect  persons  traveling  on  or 
passing  through  said  street  The  complaint 
demands  a  judgment  against  the  defendants 
for  damages  in  the  sum  of  $7,600. 

The  defendants  filed  separate  answers,  de- 
nying the  principal  allegations  of  the  com- 
Idaint  and  setting  up  affirmative  matter. 
The  city  defendant  alleged  that  it  had  no 
notice  or  knowledge  of  the  placing  of  said 
wood  in  said  street  Both  defendants  ad- 
mitted that  they  t)Iaced  no  lights  or  guards 
at  or  about  said  wood.  The  defendant  com- 
pany admitted  delivering  said  wood  to  Algle 
Hanson  as  above  stated,  but  averred  that  it 
did  so  in  accordance  with  an  ordinance  of 
said  city  duly  authorizing  the  delivery  of  fuel 
in  that  manner. 

Both  d^endants,  by  their  answers,  pleaded 
in  substance,  as  a  defense,  that  the  plaln- 
tUTs  intestate,  George  H.  Parker,  had  knowl- 
edge of  the  fact  that  said  wood  was  in  said 
street  at  the  time  of  said  Injury,  and  that 
said  decedent  at  the  time  of  said  accident 
was  in  a  state  of  gross  intoxication,  and  in- 
capable of  properly  managing,  or  controll- 
ing, or  operating  the  said  motorcycle  upon 
which  he  was  then  and  there  riding;  or  of 
observing  or  avoiding  obstructions,  that  said 
wood  was  plainly  discernible  at  ample  dis- 
tance therefrom  to  enable  a  sober  person  to 
avoid  collision  therewith,  and  that  said 
George  H.  Parker  failed  to  observe  the  same 
by  reason  of  his  intoxication.  Said  answers 
allege,  also,  in  substance,  that  the  decedent 
was,  at  the  time  of  the  accident  traveling 
along  the  east  side  of  said  street  and  was 
then  and  there  operating  said  motorcycle  at 
a  high,  unreasonable,  reckless,  and  danger- 
ous rate  of  speed,  greater  than  25  miles  an 
hour,  and  was  then  and  there  approaching 
an  intersecting  street  and  did  not  at  said 
time  have  his  motorcycle  under  control,  and 
was  then  and  there  operating  the  same  dur- 
ing the  period  of  one  hour  after  sunset  to 
one  hour  before  sunrise  without  displaying 
any  light  thereon,  contrary  to  the  provisions 
of  chapter  174,  Laws  of  Oregon  for  1911. 
Said  answers  allege,  also,  that  the  deceased 
was  traveling  at  the  time  of  the  accident  at 
a  greater  rate  of  speed  than  IS  miles  an 
hour,  in  violation  of  an  ordinance  of  said 
city,  etc.  The  affirmative  matters  of  the  an- 
swers were  put  in  issue  by  replies. 

A  general  verdict  was  returned  for  the 
defendants.  The  jury  made,  also,  certain 
special   findings  which  eliminate  from  con- 
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■Ideratlon  many  of  the  qnesttons  referred  to 
In  the  assignments  of  error. 

[1]  1.  Some  time  after  the  accident  it  Is 
Claimed  by  the  plaintlft  that  the  C.  A.  Smith 
Lumber  &  Manofactnring  Company,  by  Its 
Tlce  president,  A.  Mereen,  signed  a  certificate 
to  the  effect  tllat  George  H.  Parker,  who  bad 
been  In  the  employment  of  said  company,  died 
on  August  10,  1912,  "and  that  his  death,  or 
the  accident  causing  it,  was  not  attrUratable 
to  the  ezceeslve  use  of  intoxicating  liquors  or 
pre-existing  Inflimity."  This  certificate  was 
made  to  enable  the  plaintiff  to  collect  a  policy 
of  Insurance  on  the  life  of  the  decedoit.  Be- 
fore it  was  sent  to  the  company,  a  photo- 
graphic copy  of  it  was  made.  This  photo- 
graphic copy  was  offered  in  eridence,  and  ob- 
jected to  as  incompetent  and  irrelevant,  and 
because  the  copy  had  not  been  properly  prov- 
ed, and  because  a  proper  foundation  had  not 
been  laid  for  its  admission;  it  being  secon- 
dary evidence.  Photographs  stand  on  the  same 
footing  as  diagrams,  maps,  plans,  etc.,  and, 
when  relevant  to  describe  a  person,  a  place, 
or  a  thing,  photographs  are  admissible  for 
the  purpose  of  applying  the  evidence  in  a 
cause,  and  assisting  the  court  or  the  Jury  to 
understand  the  facts.  The  photographs 
must  be  shown  by  extrinsic  evidence  to  be 
true  and  faithful  representations  of  the  place 
or  subject  as  It  existed  at  the  time  involved 
In  the  controversy. 

[2]  The  photographs,  however,  need  not  be 
verified  by  the  oath  of  the  photographer  who 
took  them.  The  foundation  for  their  intro- 
duction may  be  laid  by  the  evidence  of  any 
one  who  can  testify  as  to  their  correctness  as 
a  representation  or  llkenesa 

[3]  Whether  a  photograph  is  sufilclently 
verified  or  not  Is  to  be  determined  by  the  trial 
court,  in  the  exercise  of  a  sound  discretion. 
17  Cya  pp.  414-416 ;  Mow  v.  People,  31  Colo. 
861,  72  Pac.  1080;  Hall  v.  0.  M.  L.  Y.  Co.,  76 
Minn.  401,  79  N.  W.  497;  McGar  v.  Bristol,  71 
Conn.  662,  42  AtL  1000;  Roosevelt  Hospital 
V.  New  Tork  El.  R.  Co.,  21  N.  Y.  Supp.  205, 
206 ;  1  New  York  S.  &  W.  B.  Co.  v.  Moore, 
106  Fed.  726,  45  C.  C.  A.  21. 

[4]  When  a  written  instrument  Is  admis- 
sible as  evidence  in  a  case,  and  cannot  be  pro- 
duced, and  a  proper  foundation  Is  laid  for  the 
admission  of  a  copy,  a  photographic  copy  of 
the  instrument,  shown  to  be  a  true  copy  by 
the  person  who  took  the  photograph,  or  some 
other  person  who  knows  that  It  is  a  true 
copy,  is  admissible  as  secondary  evidence. 
Jones  on  EMdence  (2d  Ed.)  i  681 ;  Duffln  v. 
People,  107  111.  113,  47  Am.  Rep.  431. 

Jones  on  Evidence  (2d  Bd.)  {  681.  says:  "It 
is  a  constant  practice  to  receive  as  evidence 
pictures  and  drawings  of  objects  which  can- 
not be  brought  Into  court  after  these  have 
been  proved  to  be  accurate  representations  of 
the  subject    In  like  manner,  photographs  are 


'  Reported  In  full  In  Oa  New  York  Supplement ; 
reported  as  a  memorandom  decision  without  opin- 
ion In  M  Hun,  K». 


aften  admitted  when  the  proper  preliminary 
proof  as  to  their  exactness  and  accuracy  is 
offered.  Photographic  copies  have  been  re- 
ceived of  the  public  documents  on  file  at  Use 
government  department  at  Washington  which 
public  policy  requires  should  not  be  moved. 
On  the  same  principle,  the  courts  both  of  this 
country  and  of  England  have  received  photo- 
graphic copies  of  Instruments  in  the  custody 
of  other  courts  whidi  could  not  be  obtained 
for  use  at  the  trial.  •  •  •  The  cases  al- 
ready dted  agree  as  to  the  rule  that,  where 
a  photograph  •  •  *  is  used  as  evidence, 
there  should  be  proof  of  its  accuracy  given  by 
the  photographer  or  some  other  person  ac- 
quainted with  the  fact  •  •  •  Photo- 
graphs of  documents  are  obviously  secondary 
evidence,  and  should  not  be  admitted  when 
the  original  can  be  produced." 

[(]  2.  From  the  defendants'  abstract,  it 
appears  that  the  trial  court  reused  to  admit 
said  photographic  copy  of  said  certificate  on 
the  ground  that  the  plaintiff  had  not  shown 
proper  diligence  to  produce  the  original. 

Subsection  2  of  section  712,  L.  O.  L,  pro- 
vides that  secondary  evidence  may  be  pro- 
duced "when  the  original  cannot  be  produced 
by  the  party  by  whom  the  evidence  is  of- 
fered, in  a  reatonaile  time,  loith  proper  diU- 
genoe,  and  its  absence  Is  not  owing  to  M«  neg- 
leet  or  Oefault." 

From  the  evidence,  it  appears  that  the 
plaintiff  had  sent  the  certificate  in  question 
to  an  insurance  company  in  September,  1012. 
On  November  21, 1012,  he  wrote  them,  asking 
for  the  return  of  the  same.  December  4th  he 
received  a  letter  from  that  company  referring 
to  certain  claim  papers,  but  no  reference  is 
made  to  the  certificate  in  question;  In  fact 
they  made  a  request  at  that  time  for  a  certif- 
icate from  the  employer  of  the  deceased. 
The  trial  of  this  cause  was  commenced  on  the 
29th  day  of  January,  1918,  and  the  evidence 
discloses  that  the  only  effort  made  by  appel- 
lant to  procure  the  original  Instrument  was 
a  letter  written  November  21,  1012,  to  the 
Insurance  company,  requesting  its  return. 

The  only  inference  that  can  be  drawn  from 
the  letter  of  the  Insurance  company  (Plain- 
tiff's Exhibit  E,  Transcript,  p.  46)  is  that  the 
company  would  soon  be  in  a  position  to  pro- 
duce the  certificate,  and  would  do  so  shortly, 
and  the  failure  of  the  appellant  to  again  ask 
for  it  or  otherwise  Inquire  concerning  It,  dur- 
ing the  two  months  Intervening  before  the 
trial,  was  such  want  of  diligence  on  his  part 
that  the  court,  in  the  exercise  of  a  sound 
discretion,  could  not  have  been  Justified  in  ad- 
mitting secondary  evidence  thereot 

We  think  that  the  court  below  did  not 
abuse  Its  discretion  in  holding  said  copy  in- 
admissible. 

[1]  3.  But  there  was  a  stiU  better  reason 
for  not  admitting  said  copy  in  evidence  than 
that  given  by  the  trial  court.  The  defendant 
company  Is  a  corporation,  and  acts  through 
its  officers  and  employes.    It  Is  elementary 


Digitized  by 


Google 


1064 


138  PACIFIC  RBPOBXHB 


«0r. 


law  that  tbe  acts  of  tbe  officers  or  other 
agents  of  a  corporation  bind  the  company 
only  when  they  act  within  the  real  or  appar- 
ent scope  of  their  authority. 

The  defendant  company,  is  engaged  in  the 
lumber  and  wood  business.  The  vice  pres- 
ident of  this  company,  by  whom  the  decedent 
seems  to  have  been  employed,  some  time 
after  the  accident  signed  a  certificate,  stating 
that  the  death  of  the  decedent,  or  the  ac- 
cident causing  It,  "was  not  attributable  to  the 
excessive  use  of  intoxicating  liquors,  or  pre- 
existing infirmity."  This  certificate  was  sign- 
ed and  given  to  the  plaintiff  to  assist  him  in 
collecting  a  policy  of  insurance  on  the  Ufe  of 
the  decedent 

There  was  no  evidence  tending  to  prove 
that  the  company  authorized  its  vice  presi- 
dent to  make  said  certificate,  or  that  the 
m«Mi>g  of  such  certificate  was  within  the 
actual  or  apparent  scope  of  his  authority. 
The  evidence  showed  that  the  person  who  ex- 
ecuted said  certificate  was  the  vice  president 
of  the  defendant;  but  that  did  not  tend  to 
prove  that  the  making  of  such  declarations 
was  within  the  scope  of  his  authority.  We 
cannot  presume  that  it  was. 

In  1  Clark  &  Skyles  on  Agency,  p.  1027,  the 
rules  are  stated  thus:  "From  the  above 
statement,  it  will  be  noticed  that,  to  render 
the  declarations  or  admissions  of  an  agent 
admissible  against  his  principal,  there  are 
these  three  essentials,  which  will  be  dealt 
with  In  the  following  sections:  (1)  The  fact 
of  agency  must  be  established.  (2)  The  ad- 
mission or  declaration  must  have  been  made 
in  regari  to  a  matter  whiek  wot  vaitMn  the 
»cope  of  the  agent't  authority.  (3)  The  ad- 
mission or  declaration  must  have  been  made 
at  such  a  time,  and  must  have  been  of  such 
a  character,  as  to  constitute  a  part  of  the 
res  gestae  of  a  transaction  in  which  the  agent 
was  engaged  for  the  principal.  It  is  also 
necessary  that  the  admission  or  declaration 
thould  he  one  of  fact,  as  distingaished  from 
a  mere  expression  of  opinion,  as  the  latter 
cannot  be  admitted  against  the  principal  as 
part  of  the  res  gestte." 

Mechem  on  Agency,  t  714,  says:  "The 
statements,  representations,  and  admissions 
of  the  agent,  made  in  reference  to  the  act 
which  he  is  authorized  to  perform,  and  usMle 
engagecl  in  ita  performance,  are  binding  upon 
the  principal  in  the  same  manner  and  to  the 
same  extent  as  the  agent's  act  or  contract 
under  like  circumstances,  and  for  the  same 
reason.  •  «  •  And  the  statements,  rep- 
resentations, or  admissions  must  have  been 
made  by  the  agent  at  the  time  of  the  trans' 
action,  and  either  while  he  was  actually  en- 
gaged In  the  performance,  or  to  toon  after  at 
to  be  in  reality  a  part  of  the  trantaction.  Or, 
to  use  the  common  expression,  they  must 
have  been  part  of  the  res  gestte.  It,  on  the 
other  hand,  they  were  made  before  the  per- 
formance was  undertaken,  or  after  it  was 
completed,  or  while  the  agent  was  not  en- 


gaged In  the  performance,  or  after  his  au- 
thority had  expired,  they  are  inadmisslbla 
In  such  a  case  they  amount  to  no  more  than 
a  mere  narrative  of  a  past,  transaction,  and 
do  not  bind  the  principal." 

In  Alden  t.  G.  B.  L.  Ga.  46  Or.  504,  685. 
81  Pac.  385,  the  facts  were  ihat  the  plain- 
tiff had  hired  three  horses  to  the  defendant, 
and  all  of  them  had  been  killed,  and  the 
plaintiff  sued  the  defendant  for  the  value 
of  the  horses,  claiming  that  they  were  klUed 
through  the  negligence  of  the  defendant  and 
its  agenta  The  defendant  was  a  corporation. 
One  Johnson  was  the  defendant's  foreman, 
and  the  plaintiff,  some  time  after  the  horses 
were  killed,  had  a  conversation  with  John- 
son, and  he  was  permitted,  over  the  objection 
of  the  defendant,  to  state  what  Johnson  told 
him  as  to  the  cause  of  the  death  of  the  hors- 
es. This  court,  commenting  on  the  state- 
ments of  the  agent,  Johnson,  said :  "The  evi- 
dence as  to  the  statements  of  Johnson  and 
Bean  [agents]  to  the  plaintiff  concerning  the 
accidents  to  the  plaintiff's  horses  and  the 
manner  in  which  they  occurred  were  not 
binding  on  the  defendant,  or  competent  as 
evidence,  because  they  related  to  past  trans- 
actions, and  were  in  the  nature  of  mere  his- 
torical narrative  of  past  occurrences.  The 
admissions  or  declarations  of  an  agent  are 
sometimes  binding  on  his  principal;  but  it 
is  only  when  the  act  of  the  agent  will  bind 
the  principal,  and  the  representations  or 
statements  are  made  at  the  time  and  charac- 
terize the  act,  that  they  become  competent 
evidence  for  that  purpose.  •  *  •  The  ad- 
missions or  declarations  of  an  agent  of  a  cor- 
poration stand  on  precisely  the  same  footing 
as  those  of  an  agent  of  a  private  Individual. 
To  bind  the  principal,  they  must  be  within 
the  scope  of  the  authority  confided  to  the 
agent,  and  must  accompany  the  act  or  con- 
tract which  the  agent  is  authorized  to  do  or 
make.  •  *  *  The  statements  of  Johnson 
and  Bean  as  to  the  manner  in  which  the 
horses  were  injured  or  killed  were  therefore 
not  binding  upon  the  defendant."  See,  on 
this  point,  Clark  &  Marshall  on  Private  Cor- 
porations, {  727 ;  Storey  on  Agency  (5th  Ed.) 
i  134. 

The  original  certiflcate  made  by  the  agent 
of  the  defendant  company  was  not  made 
within  the  scope  of  his  authority,  and  relat- 
ed to  a  past  accident  with  which  he  had  noth-- 
ing  to  do,  and  hence  it  would  not  have  been 
admissible  if  it  had  been  in  court  and  offered. 
A  copy  thereof,  as  secondary  evidence,  was 
not  admissible,  and  the  court  below  commit- 
ted no  error  In  excluding  it 

4.  The  trial  court  submitted  to  the  Jury 
certain  questions  for  special  findings,  and, 
in  response  to  the  questions  submitted,  the 
Jury  returned,  with  the  general  verdict  spe- 
cial findings  as  follows: 

"We,  the  Jury  impaneled  to  try  the  above- 
entitled  cause,  find,  in  addition  to  the  gen- 
eral verdict  returned  by  us,  a  special  verdict 
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as  follows,  npon  the  special  qaestlons  submit- 
ted to  us  by  the  court  as  follows : 

"Question  No.  1.  Did  the  dtj  of  Marsh- 
fleld  have  notice  of  the  pile  of  wood  consti- 
tuting the  obstruction  over  which  George  H. 
Parker  ran,  resulting  in  the  accident  herein 
complained  of,  or  awere  the  circumstances 
such  that  knowledge  thereof  should  be  im- 
puted to  the  dty?    We  answer:  No. 

"Question  No.  2.  Was  the  woodpile  in 
question  at  the  time  of  the  accident  in  the 
possession  or  under  the  control  of  the  defend- 
ant C.  A.  Smith  Lumber  ft  Manufacturing 
Company?    We  answer:  No. 

"Question  No.  3.  Was  the  said  George  H. 
Parker  at  the  time  of  the  accident  intoxicat- 
ed?   We  answer:   Yes. 

"Question  No.  4.  Did  his  intoxication  con- 
tribute-proximately  to  his  injury?  We  an- 
swer :    Yes. 

"Question  No.  6.  Did  the  defendant  C.  A 
Smith  Lumber  &  Manufacturing  Ck>mpany,  in 
depositing  the  wood  in  the  street  (South 
Broadway),  use  more  of  the  street  for  that 
purpose  tiian  was  reasonably  necessary  ?  We 
answer :   No. 

"Question  No.  6.  Was  there  a  reasonable  or 
any  necessity  for  using  the  street  for  the  pur- 
pose mentioned  in  the  last  question?  We  an- 
swer: Yes. 

"Question  No.  7.  Did  the  C.  A.  Smith  Lum- 
ber ft  Manufacturing  Company,  in  delivering 
the  wood  in  the  street,  unreasonably  obstruct 
or  interfere  with  the  use  of  the  street  by  the 
public  for  travel?    We  answer:  No." 

Gn>e  Jury  found  espedally: 

(a)  That  the  dty  defendant  did  not  have 
notice  of  the  pile  of  wood  constituting  the  ob- 
struction over  which  the  decedent  ran,  result- 
ing in  the  acddent  complained  of,  and  that 
the  circumstances  were  not  such  that  knowl- 
edge thereof  should  be  imputed  to  the  dty. 

(b)  That  the  woodpile,  against  which  the 
decedent  ran,  was  not  in  the  possession  or 
under  the  control  of  the  C  A.  Smith  Lumber 
ft  Manufacturing  Company  at  the  time  of  the 
acddent 

(c)  That  the  decedent,  George  B.  Parker, 
was  at  the  time  of  the  accident  intoxicated. 

(d)  That  the  intoxication  of  the  decedent 
at  the  time  of  his  Injury  contributed  proxi- 
mately to  the  injury  that  he  received. 

(e)  That  the  C.  A.  Smith  Lumber  &  Manu- 
facturing Company,  in  depositing  the  said 
load  of  wood  in  the  street,  did  not  use  more 
of  the  street  for  that  purpose  than  was  rea- 
sonably necessary. 

(f)  That  there  was  a  reasonable  necessity 
for  using  the  street  as  a  place  to  unload  and 
deposit  said  wood. 

(g)  That  the  C.  A.  Smith  Lumber  &  Man- 
ufacturing Company,  in  delivering  said  wood 
In  the  street,  did  not  unreasonably  obstruct 
said  street  for  public  travel. 

-  [7]  Section  154,  L.  O.  L,  provides,  inter 
alia,  that  the  court  may  in  all  cases  Instruct 
the  Jury,  in  addition  to  returning  a  general 


verdict,  to  find  upon  particular  questions  of 
fact  to  be  stated  in  writing.  These  special 
findings  under  said  section  constitute  a  "spe- 
dal  verdict"  Spedal  verdicts  control  gener- 
al verdicts  when  the  two  forms  of  verdict 
are  inconsistent  with  each  other. 

[I]  This  spedal  verdict  finds  that  the  de- 
cedent at  the  time  that  he  received  the  in- 
jury causing  his  death  was  intoxicated,  and 
that  said  Intoxication  contributed  proximate- 
ly to  said  injury.  There  was  considerable 
evidence  given  at  the  trial  showing  that  only 
a  short  time  before  the  injury  occurred  he 
was  drinking  intoxicating  liquors  at  various 
places  In  large  quantities,  and  tending  strong- 
ly to  prove  that  he  was  then  intoxicated. 
At  any  rate,  there  was  considerable  evidence 
on  that  point,  pro  and  con,  and  the  questions 
whether  he  was  Intoxicated  at  the  time  of 
the  injury,  and,  if  so,  whether  his  intoxica- 
tion contributed  proximately  to  the  injury, 
were  properly  submitted  to  the  Jury,  and  the 
Jury  answered  both  questions  affirmatively. 

These  special  findings  are  conclusive  on 
the  points  to  which  they  relate,  unless  the 
court  below  erred  in  either  admitting  or  ex- 
cluding evidence  relating  thereto,  or  in  its 
instructions  to  the  Jury  relating  to  the  mat- 
ters covered  by  said  findings. .  The  court 
below  did  not  so  err. 

[I]  The  court  Instructed  the  Jury  as  fol- 
lows, in  relation  to  the  intozicaa<m  of  the 
decedent:  "I  instruct  yon,  as  a  matter  of 
law,  that  a  man  cannot  voluntarily  place 
himself  In  a  condition  whereby  he  loses  such 
control  of  his  brain  or  muscles  as  a  man  of 
ordinary  prudence  and  caution,  in  the  full 
possession  of  his  faculties,  would  exercise, 
and,  by  such  loss  of  control,  contribute  to 
an  injury  to  himself,  and  then  hold  one  ig- 
norant of  his  condition  liable  in  damages; 
and,  if  you  believe  from  the  evidence  the 
plaintiff  was  so  intoxicated  that  he  had  lost 
such  control  of  his  brath  or  muscles  as  an 
ordinary  prudent  and  cautious  man.  In  the 
full  possession  of  his  faculties,  would  ex- 
ercise under  similar  conditions,  and  the  de- 
fendants were  ignorant  of  such  condition, 
and  if  you  further  find  from  the  evidence 
that  such  Intoxication  contributed  proxi- 
mately to  the  alleged  injury,  then  the  plain- 
tiff cannot  recover.  Gentlemen  of  the  Jury, 
as  to  this  question,  the  court  instructs  you 
that  a  party  under  the  influence  of  liquor 
is  not  necessarily  intoxicated.  One  may  well 
be  said  to  be  under  the  influence  of  strong 
drink  when  he  is  to  any  extent  affected  by 
it,  feels  it,  and  this  condition  may  result 
from  potations  so  slight  as  not  to  impair 
any  mental  or  physical  faculty,  and  when 
the  passions  are  not  visibly  excited,  nor  his 
Judgment  or  any  physical  functions  impaired. 
Intoxication  is  synonymous  with  drunken- 
ness, implied  or  evidenced  by  undue  and 
abnormal  exdtations  of  the  passions  or  feel- 
ings or  the  impairment  of  his  capadty  to 
think  and  act  correctly  and  efficiently." 

We  find  that  the  instructions  on  the  sub- 
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ject  of  Intoxication  are  not  erroneoos,  and 
that  tbey  submitted  that  qoestlon  to  the 
Jury  properly. 

The  special  verdict  finds  as  stated,  supra, 
that  the  decedent  was  Intozicat^  at  the 
time  of  the  Injury,  and  that  his  said  condi- 
tion contributed  proximately  to  the  Injury. 

The  decedent,  by  voluntarily  becoming  in- 
toxicated, and  attempting  to  travel  on  a  mo- 
torcycle when  in  that  condition,  was  guilty 
of  contributory  negligence,  and  the  Jury,  in 
addition  to  finding  that  he  was  intoxicated 
at  the  time  that  he  was  fatally  injured, 
found,  also,  that  bis  intoxicated  condition 
contributed  proximately  to  said  injury. 
These  two  facts  constitute  a  complete  bar 
to  the  plaintiff's  cause  of  action.  If  the 
defendaats  had  been  guilty  of  negligence 
contributing  to  said  accident,  the  decedent's 
Intoxicated  condition,  and  the  further  fact 
that  it  contributed  proximately  to  the  acci- 
dent, constituted  contributory  negligence, 
and  bars  all  right  of  recovery  for  the  injury. 
SchoU  V.  Belcher,  63  Or.  310.  127  Pac.  968; 
Smith  V.  N.  &  S.  R.  Co.,  114  N.  C.  728,  19 
S.  E.  863,  923,  25  L.  R.  A.  287;  Fisher  v.  W. 
Va.  &  P.  R.  Co.,  39  W.  Va.  366,  19  S.  K.  578, 
23  L.  R.  A.  758;  Keesbam  v.  Elgin,  A.  &  8. 
T.  Co.,  229  111.  533,  82  N.  E.  360. 

In  Bageard  v.  Con.  Traction  Co.,  64  N.  J. 
Law,  322,  46  Ati.  622,  49  L.  R.  A.  424,  81  Am. 
St  Rep.  498,  the  court  says :  "The  true  nfle 
Is  that  voluntary  drunkenness  does  not  re- 
lieve the  drunken  man  from  the  degree  of 
care  required  of  a  sober  man  in  the  same 
circumstances,  and,  if  his  drunkenness  ren- 
ders him  incapable  of  exercising  such  care, 
then  it  contributes  to  any  injury  thereby  sus- 
tained, and  bars  recovery  for  another's  neg- 
ligence." 

2  Wood  on  Railroads,  p.  1457,  states  the 
law  thus :  "The  fact  that  the  person  injured 
was  at  the  time  intoxicated  does  not  neces- 
sarily constitnte  contributory  negligence  on 
bis  part,  though  this  fact  is  to  be  considered 
with  others  in  determining  ^whether  or  not 
he  exercised  ordinary  care  to  protect  himself. 
One  cannot  voIuntaiUy  incapacitate  himself 
from  ability  to  exercise  ordinary  care  for 


his  own  self -protection,  and  tben  set  up  sncb 
Incapacity  as  an  excuse  for  his  failure  to 
use  care ;  and  if  the  tntoxieation  contributed 
to  the  injury,  tu  a  proximate  caiue  thereof, 
it  it  a  complete  har  to  any  action  for  dam- 
ages sustained  in  consequence  of  it." 

In  volume  1  of  Thomftson's  Commentary 
on  Negligence,  |  341,  he  states  the  law  thus : 
"But  it  should  be  carefuUy  kept  in  mind 
that  voluntary  Intoxication  on  the  part  of 
a  person  killed  or  injured  is  or  is  not  to  be 
regarded  as  equivalent  to  contributory  neg- 
ligence, accordingly  as  it  contributes  or  does 
not  contribute  to  bring  about  the  injury,  or 
accordingly  as  it  is  or  is  not  to  be  regarded 
as  the  proximate  cause  of  the  injury." 

It  intoxication  does  not  contribute  to  cause 
the  injury,  it  is  not  contributory  negligence. 
If,  as  in  this  case,  it  contributes  proximately 
to  cause  the  injury,  it  Is  contributory  negli- 
gence. 

The  special  findings  of  the  Jory  establish 
conclusively  that  the  decedent  was  guilty 
of  negligence  contributing  proximately  to  the 
injury,  and  this  is  a  bar  to  the  plaintiff's 
right  of  action. 

The  plaintifr's  intestate  having  been,  as 
found  by  the  Jury,  guilty  of  contributory 
negligence,  the  plaintiff  has  no  right  of  ac- 
tion, and,  if  the  court  bad  erred  in  its  in- 
structions or  rulings  on  other  points,  those 
errors  would  have  been  cured  or  rendered 
harmless  by  the  special  verdict 

It  is  not  necessary  to  go  into  the  other 
questions  discussed  in  the  briefs  and  at  the 
hearing  for  the  reasons  stated  supra.  How- 
ever, we  may  say  in  brief  that  the  special 
findings  of  the  Jury  are  sufficient  to  show 
that  the  defendants  were  not  guilty  of  neg- 
ligence. 

We  find  that  there  was  no  error  In  the  rul- 
ings of  the  court  below. 

The  Judgment  of  the  court  below  is  af- 
firmed. 

BEAN,  EAECIN,  and  McNART,  JJ.,  concur. 
RAMSEY,  J.,  sat  in  tills  case  by  qpedal  as- 
signment 


Digitized  by 


Google 


Or.) 


WARD  T.  QUEEN  CITY  PIKE  INS.  CO. 


1067 


WARD  T.  QUEEN  CTTi  FIRE  INS.  CO.  OF 

SIOUX  FAIiLS,  S.  D. 

(Supreme  Court  of  Oregon.    Feb.  17,  1914.) 

1.  InSCRANCT     (J     553*)— FOBFETTUBB— FBAtTD 

OB  Fai.se  Swkabino. 

Polides  of  insurance  become  void  in  case 
of  fraud  or  false  swearing  by  the  insured  as  to 
ajiy  matter  relating  to  the  insurance  or  the  sub- 
ject thereof,  whether  before  or  after  loss,  but 
only  when  it  is  done  wUlfnlly  and  knowingly, 
with  the  effect  of  defrauding  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  gg  1362-1366;   Dec.  Dig.  {  553.*] 

2.  INSUBANCB  (I  395»)— FORMITDBB— WaIVEB. 

Where  an  insurer  denies  liability  upon  a 
specific  ground,  other  grounds  of  forfeiture  at 
the  time  within  the  insurer's  knowledge,  in- 
cluding false  swearing  by  the  insured,  are  waiv- 
ed, if  the  insured  has  taken  action  pursuant  to 
the  attitude  taken  by  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1036;    Dec.  Dig.  {  896.»] 

3.  iNSTJKANOE  (S  646*)— Actions— "PBBsujfp- 
Tiow"— Natube  and  Effsct. 

Under  L>.  O.  Ia  {  795,  defining  a  presump- 
tion as  a.  deduction  wliich  the  law  expressly 
directs  to  be  made  from  particular  facts,  and 
section  793,  naming  presumptions  as  a  species 
of  evidence,  tbe  presumption  In  an  action  on 
an  insarance  policy  that  the  insured  is  innocent 
of  false'  swearing  ia  evidence  to  be  submitted 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ii  1566,  1646-1668;  Dec.  Dig.  | 
646.* 

For  other  definitions,  see  Words  and  Phras- 
es. ToL  6,  pp.  6635-6537;  voL  8,  pp.  7761, 
7762.] 

4.  Appeal  and  Ebbob  (|  970*>— Review- Dis- 
cBETioN  or  Tbial  Cotjbt  —  Aduission  of 
Evidence. 

In  an  action  on  an  insurance  policy,  the 
diacretion  of  the  trial  court  in  admitting  opin- 
ion evidence,  as  to  the  value  of  merchandise  in- 
sured, of  a  witness  who  had  kept  books  for  in- 
sured and  assisted  the  adjusters  in  their  work, 
and  a  witness  who  had  considerable  experi- 
ence in  buying  goods  of  the  kind  carried  by 
plaintiff,  and  who  was  a  frequent  visitor  at  tbe 
insured's  place  of  business,  and  acquainted  with 
the  qnantit;  and  character  of  his  stock  of 
goods,  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  iS  3849-3861;  Dec.  Dig.  i 
t»70.»I 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn,  Judge. 

Action  by  £.  M.  Ward  against  the  Queen 
City  Fire  Insurance  Company  of  Sioux  Falls, 
South  Dakota.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

8.  C.  Spencer,  of  Portland  (Wilbur,  Spen- 
cer &  Dibble,  of  Portland,  and  U.  S.  G.  Cber- 
ry,  of  Sioux  Falls,  S.  D.,  on  the  brief),  for 
appellant  Dan  J.  Malarkey,  of  Portland 
(Malarkey,  Seabrook  &  Stott,  of  Portland, 
on  tbe  brief),  for  respondent 

McNART,  J.  Plaintiff  recovered  a  verdict 
for  $8,678  in  tbe  circuit  court  for  Multnomah 
county  upon  a  policy  of  insurance  on  a  stock 
ot  merchandise  and  office  furniture  located 
in  a  building  known  as  "The  Woolen  Mills," 
In  North  Bend,  Coos  county.    The  complaint 


embraces  allegations  usual  in  an  action  of 
that  character.  Tbe  defenses  relied  upon 
are:  (1)  That  tbe  fire  was  Incendiary  In  its 
origin;  (2)  false  swearing  with  respect  to 
making  of  the  proof  of  loss;  (3)  that  defend- 
ant's liability,  if  at  all,  Is  modified  by  rea- 
son of  concurrent  Insurance.  The  reply  con- 
tains two  separate  defenses:  (1)  That  de- 
fendant should  be  estopped  from  asserting 
that  plaintiff  made  a  false  statement  with  re- 
spect to  the  proof  of  loss,  for  tbe  reason  that 
the  same  was  made  in  the  manner  prescrib- 
ed by  and  under  the  directions  of  an  accred- 
ited agent  of  defendant,  after  a  full  disclo- 
sure by  plaintiff  of  all  tbe  circumstances  sur- 
rounding tbe  destruction  of  the  property; 
(2)  that  defendant  should  be  estopped  from 
prosecuting  tbe  second  defense,  because  de- 
fendant, wltb  full  knowledge  of  every  fact 
surrounding  the  loss  of  property  by  fire,  no- 
tified the  plaintiff  of  its  denial  of  lUblUty  up- 
on tbe  ground  of  a  transgression  by  plaintiff 
of  a  provision  in  the  policy  which  inhibited 
tbe  storage  of  gasoline,  and  that  plaintiff,  re- 
lying upon  such  statement,  employed  attor- 
neys and  Instituted  this  action. 

The  destruction  of  the  property  by  fire  oc- 
curred late  in  tbe  night,  and  in  the  absence 
of  one  Mr.  Camlck  and  son,  who  usually 
slept  in  the  building.  In  tbe  proof  of  loss, 
plaintiff  stated  tbe  value  of  the  stock  of  mer- 
chandise destroyed  by  the  fire  was  |16,- 
475.88.  Tbe  contract  of  insurance  contains  a 
provision  that  any  false  swearing  in  the 
proof  of  loss  will  render  the  policy  void.  The 
fire  occurred  on  July  20,  1908.  On  August  8, 
1908,  tbe  proof  of  loss  was  made,  and  on  Oc- 
tober 27th  following  Grant  B.  Dimick,  who 
was  tbe  acknowledged  attorney  for  defend- 
ant, forwarded  to  plaintiff  a  letter  stating 
that  defendant  declined  to  pay  the  loss,  be- 
cause of  an  Increased  hazard  produced  by  tbe 
act  of  plaintiff  in  storing  a  quantity  of  gas- 
oline in  tbe  building,  contrary  to  one  of  the 
conditions  of  tbe  policy. 

Enforced  by  much  authority,  counsel  for 
defendant  insist  that  tbe  court  committed' 
error  in  giving  this  admonition  to  the  Jury: 
"Gentlemen  of  tbe  Jury:  It  is  admitted  in 
this  case  that  on  tbe  27tb  day  of  October, 
1908,  G.  B.  Dlmlck,  as  tbe  attorney  for  the 
Queen  City  Insurance  Company,  wrote  a  let- 
ter to  the  plaintiff,  E.  M.  Ward,  at  North 
Bend,  In  Coos  county,  in  this  state.  In  the 
name  of  his  company.  In  which  be  declined  to 
pay  this  policy  of  Insurance  No.  64,676,  which 
was  Issued  by  this  defendant  company,  on  tbe 
24th  day  of  August,  1907,  and  which  was  to 
run  for  a  year  upon  the  ground  that  the  risk 
of  tbe  company  had  been  Increased  by  tbe 
renting  of  a  portion  of  this  property  to  the 
Bevler  Manufacturing  Company,  and  tbe  dec- 
lination of  the  company  to  pay  that  amount 
of  loss,  under  that  policy,  was  placed  on  tbe 
ground,  and  upon  that  ground  alone,  that 
the  Increase  In  that  risk  avoided  the  policy, 
under  the  terms  and  conditions  of  it.    If,  In 
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this  case  yon  find  that  at  the  time  Mr.  Dlm- 
Ick  wrote  this  letter,  on  the  27th  of  October, 
1908,  this  company  knew  all  the  facts  and 
circumstances  which  it  knew  when  it  filed  its 
second  snhstltuted  answer  in  this  case,  then, 
gentlemen  of  the  Jury,  your  verdict  should 
be  for  the  plaintill,  subject  to  such  other  Im- 
etructions  as  I  shall  give  you,  because,  when 
they  know  aU  of  the  facts,  and  they  under- 
take to  assign  the  reason  why  they  do  not 
fulfill  their  contract,  knowing  all  the  facts, 
they  must  state  all  the  facts,  and,  if  they 
failed  to  state  all  the  facts,  they  can  only  be 
heard  in  that  event  in  regard  to  the  facts 
which  they  have  alleged.  This,  of  course,  is 
provided  the  plaintiff  in  this  case,  relying  on 
that  letter,  has  liired  an  attorney  and  has 
paid  the  costs  to  bring  an  action  in  a  court 
of  Justice,  relying  upon  the  statements  that 
are  made.  Persons  in  good  faith  must  usu- 
ally give  all  the  reasons  for  refusing  to  pay, 
or  ever  thereafter  hold  their  peace  as  to 
those  things  they  do  not  know.  Therefore, 
as  to  the  defense  of  increased  hazard,  if  you 
find  these  facts  were  all  known  at  the  time 
this  letter  of  October  27th  was  written,  your 
verdict  must  be  for  the  plaintiff  in  this  case. 
If,  however,  you  find  that,  after  Mr.  Dimick 
wrote  this  letter,  the  facts  that  are  alleged  in 
the  second  substituted  answer,  those  facta 
came  to  the  defendant  company,  and  they 
were  not  in  the  possession  of  these  facts  at 
the  time  that  Mr.  Dimick  wrote  that  letter, 
then  they  are  entitled  to  make  this  defense 
in  this  case.  As  I  told  you  before,  if  tbey 
knew  these  matters  when  they  wrote  that 
letter  of  the  27th  of  October,  1908,  by  Mr. 
Grant  Dimick,  but  did  not  base  their  refusal 
on  that  ground,  you  will  not  consider  it 
But  if  you  find  they  came  in  possession  of 
that  knowledge  after  they  wrote  that  letter, 
and  did  not  have  that  knowledge  at  that 
time,  you  are  to  consider  this  defense.  And 
these  defenses,  gentlemen,  I  have  submitted 
to  yon  as  I  have  upon  the  theory  that  the  de- 
fendant company  acquired  this  knowledge 
concerning  these  facts  after  the  time  that 
this  letter  was  written  by  Mr.  Grant  Dimick 
to  the  plaintiff.  Of  course,  if  they  were  In 
possession  of  that  knowledge  at  the  time  this 
letter  was  written  by  Mr.  Dimick  to  the 
plaintiff,  these  defenses  will  not  be  consider- 
ed by  yoo.  They  are  only  to  be  considered 
by  you  if  you  find  that  the  company  came  in 
possession  of  these  facts  after  Mr.  Grant 
Dimick  wrote  this  letter  to  the  plaintiff  on 
the  27th  day  of  October,  1908."  We  quote 
this  instruction  in  its  fullness. 

[1]  We  quite  agree  with  counsel  that  poli- 
cies of  insurance  become  void  in  case  of 
fraud  or  false  swearing  by  the  insured  touch- 
ing any  matter  relating  to  the  insurance,  or 
the  subject  thereof,  whether  before  or  after 
loss.  Though  it  must  be  added  that  mere 
falsity  is  not  sufficient  to  annul  a  policy,  the 
false  swearing  which  vitiates  the  contract  of 
insurance  must  be  done  willfully  and  know- 
ingly;  the  effect  being  to  defraud  the  com- 


I>any.  This  doctrine  was  effectively  stated 
by  Mr.  Justice  ElAKIN  in  the  late  case  of 
Richard  Willis  and  E.  R.  Willis,  Doing  Busi- 
ness as  Willis  Furniture  Co.  v.  Horticultural 
Fire  EeUef  of  Oregon,  137  Pac.  761,  in  this 
language:  "The  terms  'fraud'  and  'false 
swearing,*  being  used  together,  must  have  the 
same  application,  and  the  false  swearing 
must  have  been  knowingly  and  willfully 
false ;  its  effect  being  to  deceive  or  mislead." 

[2]  Whether  in  this  case  there  was  false 
swearing  upon  the  part  of  plaintiff  was  con- 
clusively sealed  by  the  verdict  of  the  Jury, 
though,  commingled  with  that  consideration, 
was  the  other,  that  the  Jurors  were  told  to 
disregard  any  matters  pertaining  to  false 
swearing  in  the  proof  of  loss,  if  they  believed 
defendant  was  in  full  possession  of  all  the 
facts  and  circumstances  relating  to  the  fire 
at  the  time  plaintiff  received  the  Dimick  let- 
ter. 

On  this  point,  Mr.  Chief  Justice  Moore,  in 
Wyatt  V.  Henderson,  31  Or.  48,  48  Pac.  790, 
credits  Mr.  Justice  Swayne  In  Railway  Co.  v. 
McCarthy,  96  T7.  S.  258,  24  L.  Ed.  693,  as 
saying:  "Where  a  party  gives  a  reason  for 
his  conduct  and  decision  touching  anything 
in  action  in  a  controversy,  he  cannot,  after 
litigation  has  begun,  change  his  ground,  and 
put  his  conduct  upon  another  and  a  different 
consideration.  He  is  not  permitted  thus  to 
mend  his  hold.  He  is  estopped  from  doing 
it  by  a  settled  principle  of  law." 

We  see  no  reason  to  depart  from  this  mle 
which  is  securely  rooted  in  common  Justice 
and  plainly  applicable  to  the  case  at  bar. 
After  the  lapse  of  some  months  subsequent 
to  the  flre,  defendant  expressed  its  declina- 
tion to  meet  the  terms  of  the  contract  of 
insurance  upon  the  sole  ground  that  certain 
acts  of  the  plaintiff  had  increased  the  haz- 
ard of  its  risk.  Accepting  this  position  of 
defendant's  as  the  battle  ground,  plaintiff 
employed  counsel  and  initiated  this  action. 
By  this  conduct,  defendant  led  plaintiff  to 
believe  that  there  was  but  one  reason  for 
its  denial  of  liability;  consequently,  under 
such  circumstances,  defendant  should  not  be 
permitted  to  screen  Itself  from  liability  on 
grounds  other  than  the  one  spedfled  in  the 
letter  Indited  by  its  legal  representative,  pro- 
vided defendant  had  informed  itself  prior  to 
the  letter  of  the  cause  of  the  flre,  and  was  in 
possession  of  the  material  which  it  now 
claims  exculpates  it  from  liablUty.  "I^very 
consideration  of  public  policy  demands  that 
insurance  companies  should  be  required  to 
deal  with  their  customers  with  entire  fUr- 
ness  and  f ranluiess.  They  may  refuse  to  pay 
without  specifying  any  ground,  and  insist  up- 
on any  available  ground,  but,  when  they 
plant  themselves  upon  a  separate  defense 
and  so  notify  the  insured,  they  should  not  be 
permitted  to  retract  if  the  latter  has  acted 
upon  thdr  position-  as  announced,  and  in- 
curred expenses  in  consequence  of  It,"  said 
Mr.  Chief  Justice  Church  speaking  for  the 
Court  of  Appeals  in  Brink  et  aLji.  Insurancu 
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Co.,  80  N.  T.  108,  and  quoted  with  approval 
In  McCormlck  t.  Ins.  Co.,  168  Pa.  103,  29  Atl. 
747. 

The  adjudications  rdled  upon  by  defend- 
ant's counsel  advance  the  doctrine  that  a 
waiver,  to  be  efflcadous,  must  embrace  all  of 
the  elements  presen't  In  an  equitable  estoppel. 
Admittedly  there  are  some  strong  cases  urg- 
ing that  principle,  for  example,  Armstrong  v. 
Agricultural  Ins.  Co.,  130  N.  Y.  560,  29  N.  B. 
991,  and  Gibson  Electric  Co.  v.  Liverpool  & 
London  &  Globe  Ins.  Co.,  159  N.  Y.  418,  64  N. 
E.  23.  However,  we  feel  that  both  the  force 
of  logic  and  the  weight  of  authority  sustain 
the  doctrine  Just  announced.    19  Cy&  793. 

In  this  case,  It  is  alleged;  and  much  com- 
petent proof  was  given  at  the  trial  tn  support 
thereof,  that,  seasonably  following  the  de- 
struction of  the  property  by  fire,  two  insur- 
ance adjusters,  one  of  whom  represented 
defendant,  visited  the  scene  of  the  fire,  and 
made  inquiries  concerning  the  origin  of  the 
fire,  the  quantity  and  value  of  the  property 
destroyed  and  the  ownership  thereof,  the  in- 
crease of  the  hazard,  if  any,  and  discussed 
generally  with  plaintiff  all  matters  apper- 
taining to  an  Inquiry  of  that  nature.  Con- 
sequently, when  defendant  decided  to  deny 
liability  to  plaintiff,  good  faith  required  that 
It  should  apprise  plaintiff  fully  of  Its  posi- 
tion, and,  falling  to  do  this,  we  think  defend- 
ant is  estopped  from  asserting  any  defense, 
dther  than  that  brought  to  the  notice  of 
plaintiff.  This  principle  of  law  was  covered 
by  the  court  in  its  Instructions,  and  left  the 
question  of  estoppel  to  be  decided  by  the 
Jury.  No  error  was  committed.  Smith  v. 
Ins.  Co.,  107  Mich.  270,  65  N.  W.  236,  30  L. 
R.  A-  368;  Towle  v.  Ins.  Co.,  91  Mich.  219, 
61  N.  W.  987;  Bonnert  v.  Ins.  Co.,  129  Pa. 
558,  18  Atl.  562,  15  Am.  St  Rep.  739;  19 
Cyc.  793. 

[3]  The  learned  trial  court  stated,  among 
other  things,  to  the  Jury  that:  "Ton  will  ob- 
serve, however,  gentlemen,  that  this  Involves 
the  charge  of  a  crime,  and  there  Is  a  natural 
presumption  of  innocence,  so  far  as  this  man 
Is  concerned,  this  plaintiff,  and  that  natural 
presumption  of  Innocence  you  are  to  weigh  In 
considering  this  matter,  in  considering  your 
verdict,  and  you  are  also  Instructed  that  this 
Is  a  natural  presumption  of  Innocence  In  this 
case,  because  it  Is  not  a  criminal  case.  And 
this  natural  presumption  of  Innocence  Is 
founded  upon  the  fact  In  favor  of  this  plain- 
tiff that  men  do  not  ordinarily  commit  crimes 
of  this  kind.  You  are,  however,  to  weigh  all 
of  the  testimony  in  this  case,  ^vlng  this  pre- 
sumption such  weight  as  you  think  it  Is  en- 
titled to,  but,  after  all,  determine  the  case 
upon  a  preponderance  of  the  evidence,  as  I 
shall  hereafter  indicate  to  you."  An  ex- 
ception to  this  instruction  was  taken  by  coun- 
sel for  defendant,  and  Is  here  urged  as  error 
upon  the  twofold  hypothesis:  (1)  That  there 
Is  no  natural  presumption  that  one  who  has 
Insured  his  property  wUl  not  burn  the  same 
In  order  to  obtain  the  Insurance;  (2)  that  a 


presumption  of  law  or  fact,  natural  or  other- 
wise. Is  not  evidence  for  the  Jury.  Counsel 
with  scholarly  force  argue  that  the  function 
of  a  presumption  Is  to  take  the  place  of  evi- 
dence, and  relates  only  to  a  rule  of  law.  Or, 
by  Indulging  a  pleasing  figure  of  speech  as 
did  Justice  Lamm  In  Mockowlk  v.  Kansas 
City,  198  Mo.  660,  94  8.  W.  286:  "Presump- 
tions may  be  looked  on  as  the  bats  of  the 
law,  flitting  in  the  twilight,  but  disappearing 
in  the  sunshine  of  actual  facts."  If  this 
question  was  one  of  first  Impression  In  this 
state,  we  would  feel  obliged  to  give  unto  It 
serious  consideration,  but.  In  deference  to  the 
statute  which  says  a  presumption  Is  a  deduc- 
tion which  the  law  expressly  directs  to  be 
made  from  particular  facts  (L.  O.  L.  I  796), 
and  to  the  opinion  of  this  court  In  National 
Bank  v.  Ins.  Co.,  38  Or.  43,  62  Pac.  1060,  and 
which  was  followed  In  Sears  v.  Daly,  43  Or. 
351,  73  Pac.  6,  we  feel  the  Instructlona  given 
by  the  learned  circuit  Judge  were  correct  and 
in  accord  with  the  statute  and  the  law  here- 
tofore announced  by  this  court  Without 
entering  upon  a  formal  disquisition  of  the 
law  involved,  the  statement  may  well  be 
made  that  counsel  for  defendant  has  pro- 
duced an  abundance  of  high  authority  to  sup- 
port the  position  for  which  they  contend. 
But,  whatever  may  be  the  rule  In  some 
states,  or  the  principle  sanctioned  by  the 
text-writers,  our  Code  regards  a  presumption 
as  a  species  of  evidence  by  placing  presump- 
tions In  the  class  of  Indirect  evidence.  L.  O. 
L.  I  793.  No  sufficient  reason  Is  presented  to 
warrant  this  court  In  overruling  Its  former 
pronouncement  on  the  subject  under  consid- 
eration, and  for  that  reason  adherence  Is 
given  to  the  rule  embodying  the  Instructions 
of  the  lower  court 

[4]  Again,  a  reversal  of  the  Judgment  is 
sought  upon  the  ground  that  the  court  com- 
mitted prejudicial  error  in  allowing  one  Carl 
E.  FoUand,  a  witness  for  plaintiff,  to  give  his 
opinion  concerning  the  value  of  the  stock  of 
merchandise  in  the  store  at  the  time  of  the 
confiagration.  The  witness  testified  that  he 
was  living  in  North  Bend,  and  In  the  employ 
of  plaintiff  at  the  time  of  the  fire;  that  for 
some  weeks  prior  to  the  destruction  of  the 
property  he  was  keeping  the  books,  selling 
goods,  and  helping  with  the  stock  of  mer- 
chandise owned  by  plaintiff;  that  he  as- 
sisted the  adjusters  in  their  work  of  ascer- 
taining the  value  of  the  stock  from  the  books 
and  records  kept  by  plaintiff  In  connection 
with  the  business  In  which  he  was  engaged. 
The  witness  then  was  permitted  to  testify, 
over  objection,  that  In  his  opinion,  the  value 
of  the  stock  was  at  the  time  of  the  fire  be- 
tween $12,000  and  115,000. 

Complaint  Is  also  made  that  one  F.  J. 
Clark  was  allowed  to  testify,  over  objection, 
that.  In  his  opinion,  the  value  of  the  stock  at 
and  immediately  before  the  fire  was  not  less 
than  110,000,  nor  more  than  $11,000.  Before 
giving  the  opinion,  the  witness  stated  he  had 
had  considerable  experience  in  the  buying  of 
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goods  of  the  kind  carried  by  plalntlfl;  tbat 
lie  was  a  frequent  visitor  at  plaintiff's  place 
of  business  and  acQoainted  with  the  gtiantlty 
and  character  of  the  stock  of  goods  owned  by 
him  during  the  four  months  preceding  the 
Are. 

The  contention  is  made  that  these  witness- 
es did  not  possess  the  necessary  qualifica- 
tions to  testify  as  to  the  value  of  the  stock 
of  goods  destroyed.  It  would  be  difficult  to 
define  the  exact  measure  of  fitness  a  witness 
must  have  before  being  privileged  to  express 
an  opinion  involving  value,  though  the  wit- 
ness must  have  some  knowledge  of  the  mat- 
ters about  which  he  expresses  an  opinion. 

In  Multnomah  County  v.  Willamette  Co.,  48 
Or.  221,  89  Pac.396,  this  court,  citing  a  num- 
ber of  its  former  opinions  in  support  thereof, 
said:  "The  witness'  qualifications  to  express 
an  opinion  on  the  subject  was  a  question  of 
fact  for  the  trial  judge,  and  his  finding  will 
not  be  disturbed  except  in  case  of  an  abuse 
of  discretion."  From  these  conclusions,  it 
follows  that  the  Judgment  must  be  affirmed. 

McBRIDE,  a  X,  and  BEAN  and  BAKIN, 
JJ.,  concur. 


COLGAN  T.  FARMERS'  &  MECHANICS' 
BANK. 

(Supreme  Court  of  Oregon.     Feb.  17,   1914.) 

1.  MoBTOAOEs   (f   S3*)— Absolute   Dkxd   as 

MOBTG  AGE— DErEABANOE. 

A  deed  absolute  in  form,  but  accompanied 
by  a  written  contract  requirmg  the  grantee  to 
sell  and  account  for  the  procMds  In  excess  of 
the  debt  due  such  grantee,  and  giving  the  gran- 
tor the  right  to  redeem  on  payment  of  the  debt, 
is  in  effect  a  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  67-82;   Dec  Dig.  |  33.*] 

2.  MoBTOAOES  ({  216*)— Rights  of  Pasties— 
Sale  of  Pbemises. 

Where  a  contract  required  a  grantee  to  sell 
the  premises,  and  pay  the  proceeds  in  excess  of 
the  grantor's  debt  to  the  grantor,  and  gave  the 
grantor  the  right  to  redeem,  the  conveyance  of 
the  lands  by  the  grantee  in  exchange  for  other 
lands  was  a  breach  of  the  contract,  and  entitled 
the  grantor  to  recover  the  difference  between 
the  value  of  the  land  and  the  amount  of  the 
debt 

[Ed.  Note. — For  other  cases,  see  Mortgages. 
Cent  Dig.  {»  462,  554-558 ;  Dec.  Dig.  g  216.*] 

3.  Jttdoment    (8   585*)— Mebgeb  ahd   Bab— 
Identity  of  Subjboi-Mattkb. 

Where  plaintUf  conveyed  certain  land  to  de- 
fendant to  secnre  a  debt,  with  an  agreement  for 
redemption  or  for  a  sale  by  the  grantee,  and  an 
application  of  the  proceeds  to  the  debt  and 
payment  of  any  balance  to  the  grantor,  and 
the  grantee  wrongfully  sold  the  land,  a  judg- 
ment, in  an  action  by  the  grantor  for  the  differ- 
ence between  the  amount  of  his  debt,  to  secure 
which  he  had  conveyed  the  property,  and  the 
reasonable  value  of  the  land,  was  a  bar  to  a 
second  suit  between  the  parties  for  an  account- 
ing for  such  difference,  together  with  the  rents 
and  profits  while  the  grantee  held  possession  of 
the  land. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {{  1062-1064,  1067.  1073, 1084,  1085, 
1092-1096,  1132;   Dec.  Dig.  i  585.*] 
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RAMSEY,  J.  This  is  a  suit  In  equity  for 
an  accounting  and  for  other  purposes. 

On  January  27,  1909,  the  plaintiff  was  in- 
debted to  the  defendant  and  another  person 
in  the  aggregate  sum  of  $2,669.40.  At  the 
same  time  the  plalntlfl  owned  In  fee  about 
50  acres  of  land,  which  Is  described  tn  the 
complaint 

On  said  27th  day  of  January,  1909,  the 
plaintiff  and  the  defendant  entered  into  a 
contract,  reciting  that  the  plaintiff  was  in- 
debted to  Z.  T.  Bogard  and  the  defendant 
In  tiie  aggregate  sum  of  $2,669.40,  and 
that  in  consideration  of  the'  conveyance 
to  the  defendant  by  the  plaintiff,  of  said 
tract  of  land,  the  defendant  had  assumed 
and  paid  said  indebtedness.  The  defend- 
ant agreed,  by  said  contract  that  it  would 
sell  said  real  premises  "at  their  best  fig- 
ure" as  soon  as  a  purchaser  could  be 
found  for  them,  and  that  it  would  not  sell, 
or  cause  to  be  sold,  said  property  for  less 
than  its  market  value,  and  that  the  plaintiff 
should  have  the  benefit  of  whatever  could 
be  realized  for  said  land  in  excess  of  said 
sum  of  $2,669.40,  and  interest  thereon  at 
the  rate  of  8  per  cent,  per  annum  up  to  the 
time  of  such  sale.  It  was  further  agreed, 
by  said  contract  that  the,  plaintiff  should 
have  a  right  to  redeem  said  real  premises 
from  the  defendant  at  any  time  before  the 
defendant  should  sell  the  same,  upon  the 
payment  to  defendant  of  the  sum  of  $2,669.- 
40,  and  Interest  thereon  from  the  date  of 
said  contract  to  the  time  of  such  redemption, 
at  the  rate  of  8  per  cent,  per  annum.  It 
was  further  agreed,  by  said  contract  that 
If  the  plaintiff  should  secure  a  purchaser  for 
said  premises,  who  should  be  able,  ready, 
and  wlUiug  to  buy  said  premises,  the  defend- 
ant would  convey  said  premises  to  such  imr- 
chaser,  and  accept  in  full  of  its  claim  upon 
said  premises,  said  sum  of  $2,669.40,  and 
interest  on  said  sum  at  the  rate  of  8  per 
cent  per  annum  from  the  date  of  said  con- 
tract and  pay  to  the  plaintiff  the  overplus, 
if  any,  received  from  said  sale.  Said  con- 
tract provided,  also,  that  in  case  the  defend- 
ant should  seU  said  land,  it  should  inform 
the  plaintiff'  of  the  true  amount  received  for 
the  same. 

The  plaintiff  conveyed  said  tract  of  land 
to  the  defendant  in  accordance  with  the 
terms  of  said  contract,  and  the  defendant 
received  said  conveyance  and  said  land  under 
and  in  accordance  with  the  terms  of  said 
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contract,  and  for  the  purposes  stated  there- 
in; said  deed,  bowerer,  being  In  form  an 
ordinal?  deed  of  conreyance,  and  It  did  not 
refer  to  said  contract,  or  contain  any  de- 
feasance clause 

The  defendant  entered  into  poBseasion  of 
said  real  premises  on  January  27,  1909,  and 
retained  possession  thereof  untlf  February 
18,  1909,  a  period  of  22  days,  and  on  said 
day,  in  violation  of  said  contract,  it  sold 
said  real  premises  to  Alrla  L.  Young  and 
Sarah  A.  lonng  for  other  property,  and  on 
March  12,  1910,  the  last-named  vendee  sold 
it  to  R.  J.  Kinney. 

Said  Alvia  L.  Toung,  and  Sarah  A.  Toung, 
and  R.  f.  Kinney,  at  the  time  that  they  re- 
spectlTely  purchased  said  premises,  had  no 
notice  or  knowledge  that  the  plaintiff  had  or 
claimed  any  right  or  interest  in  said  premls- 
ea,  and  they  were  purchasers  thereof  in  good 
faith,  and  for  a  valuable  consideration. 

It  is 'admitted  that  the  conveyance  of  said 
premises  to  the  defendant  was  in  fact  a 
mortgage  to  secure  the  payment  of  said  sum 
of  $2,669.40,  and  interest  thereon. 

The  plaintiff,  in  May,  1909,  procured  a  pur- 
chaser for  said  real  premises  in  the  person 
of  James  Stewart,  who  was  able,  willing, 
and  ready  to  buy  said  premises,  and  to  pay 
therefor  the  sum  of  $4,000.  The  plaintiff 
notified  the  defendant  that  he  had  procured 
said  purchaser,  and  that  the  latter  would 
pay  $4,000  for  said  land.  The  defendant 
had  previously  conveyed  said  premises  to  a 
purchaser  in  good  faith,  and  for  a  valuable 
consideration,  as  stated  supra,  and  was  un- 
able to  convey  said  premises  to  said  James 
Stewart,  and  he  refused  to  do  so. 

Soon  thereafter  the  plaintiff  commenced 
an  action  at  law  against  the  defendant  in 
the  circuit  court  of  Marion  county  for  dam- 
ages, and  later,  to  wit,  on  the  17th  day  of 
June,  1909,  by  leave  of  said  circuit  court, 
he  filed  in  said  court  his  amended  complaint 
in  said  action,  and,  by  said  amended  com- 
plaint, the  plaintiff  pleaded  said  contract 
above  referred  to  and  the  execution  of  the 
deed  of  conveyance  referred  to,  as  security 
for  said  debt  of  $2,669.40,  Itis  production  of 
James  Stewart,  as  an  intended  purchaser  of 
said  property  for  the  sum  of  $4,000,  and  his 
demand  ai)on  the  defendant  ttiat  the  latter 
convey  to  said  Stewart  said  premises  for 
$4,000^  and  pay  him,  in  accordance  with  the 
terms  of  said  contract,  the  overplus  remaining 
after  deducting  from  said  $4,000  said  sum  of 
$2,669.40,  and  interest,  which  the  plaintiff 
then  owed  him  as  aforesaid;  said  overplus 
amounting  to  $1,265.34.  Among  other  things, 
the  plaintiff  alleged  the  following  in  said 
am«ided  complaint:  "That  the  said  defend- 
ant at  said  time  [when  the  plaintiff  demand- 
ed that  he  convey  said  premises  to  said 
Stewart],  in  violation  of  the  terms  of  said 
contract,  refused  to  accept  said  sum  of  $2,- 
669.40,  together  with  interest  thereon  at  8 
per  cent,  per  annum  from  January  27,  1009, 
and  refused  and  still  refuses  to  convey  said 


lands  nnto  plaintiff  or  said  purchaser,  and  at 
said  time  notifled  said  plaintiff  that  defend- 
ant had  traded  and  conveyed  away  said  prem- 
ises to  one  Young  for  other  lands,  thereby 
causing  the  plaintiff  to  lose  said  sale,  and 
lose  the  difference  between  $4,000  and  fS,734.- 
66,  the  entire  claim  of  defendant,  principal 
and  interest  amounting  to  the  sum  of  $2,734.- 
66,  the  overplus  over  defendant's  entire  daim, 
to  plaintiff's  damage  in  the  sum  of  $1,265.34." 
The  said  amended  complaint  demanded  Judg- 
ment agaiiut  the  defendant  for  said  sum  of 
$1,265.34,  and  interest,  etc. 

The  defoidant  in  said  action  filed  an  an- 
swer, denying  nearly  all  of  the  amended  com- 
plaint, and  set  up  some  new  matter  which 
was  put  in  issue  by  a  reply. 

Said  action  was  tried  in  the  circuit  court 
of  Marion  county,  and  a  verdict  and  a  Judg- 
ment were  rendered  therein  in  favor  of  the 
plaintiff  and  against  the  defendant  for  said 
sum  of  $1,265.34  at  the  July  term  of  said 
circuit  court  for  1909.  The  defendant  ap- 
pealed from  said  Judgment  to  this  court,  and 
this  court,  on  the  21st  day  of  March,  1911, 
afllrmed  said  Judgment  Shortly  thereafter 
the  defendant  paid  to  the  plaintiff  said  Judg- 
ment, and  the  plaintiff  satisfied  it  of  record. 

On  April  29,  1912,  the  plaintiff  commenced 
tills  suit  in  equity  by  filing  his  complaint, 
setting  up  the  execution  of  said  written  con- 
tract and  the  execution  of  said  deed  of  con- 
veyance of  said  premises  to  the  defendant 
as  security  for  said  indebtedness  of  $2,669.40, 
and  interest,  and  made  a  copy  of  said  con- 
tract a  part  of  his  complaint  Said  com- 
plaint alleges,  also,  that  the  defendant  in 
violation  of  said  written  contract  conveyed 
said  real  premises  to  Allva  L.  Young  and 
Sarah  A.  Young  on  February  18,  1909,  in  ex- 
clmnge  for  other  lands,  as  stated  supra,  and 
that  said  conveyance  cut  off  all  right  to  re- 
deem said  premises  from  the  defendant,  to 
the  plaintiff's  great  injury  and  loss.  The 
complaint  alleges,  also,  that  the  defendant 
entered  into  the  possession  of  said  premises 
on  January  27,  1909,  and  received  the  rents 
and  profits  thereof,  and  that  the  rents  and 
profits  of  said  premises  are  of  the  reasonable 
value  of  $500  per  annum,  and  that  the  plain- 
tiff is  entitled  to  an  accounting  with  the  de- 
fendant for  the  value  of  the  said  real  prop- 
erty, and  for  rents,  issues,  and  profits,  less 
the  reasonable,  proper,  and  legitimate  ex- 
penditures on  said  property,  and  the  defend- 
ant's said  debt  of  $2,669.40,  and  interest 
thereon  at  8  per  cent  per  annum  from  Jan- 
uary 27,  1909,  until  Che  IStb  day  of  Febru- 
ary, 1909,  the  date  whra  the  defendant,  in 
violation  of  said  written  contract  conveyed 
away  said  premises.  The  complaint  allegeti, 
also,  frequent  demands  upon  tlie  defendant 
for  an  accounting,  etc. 

The  complaint  prays  for  a  decree  that  said 
conveyance  from  the  plaintiff  to  the  defend- 
ant, dated  January  27,  1909,  was  given  for 
the  purpose  of  securing  to  the  defendant  the 
payment  of  said  $2,669.40,  and  interest,  and 
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that  the  conTeyance  of  said  premises  by  tbe 
defendant  to  Youngs  was  made  in  violation 
of  said  written  contract,  that  the  court  de- 
cree that  the  plaintiff  is  entitled  to  the  valne 
of  said  real  premises,  and  the  rents  and 
profits  thereof,  less  the  said  indebtedness  of 
$2,669.40  to  the  defendant,  and  interest,  as 
stated  snpra,  and  for  a  decree  requiring  the 
defendant  to  account  to  the  plaintiff  for  the 
full  value  of  said  premises,  and  the  rents 
and  profits,  less  said  debt,  etc. 

The  defendant,  by  its  answer,  among  other 
things,  pleaded.  In  bar  of  the  plaintiff's  right 
to  recover  anything  in  this  suit,  the  recovery 
by  the  plaintiff,  in  said  action  at  law,  of  said 
Judgment  for  said  sum  of  $1,266.34,  and  the 
payment  thereof  to  the  plaintiff  by  the  de- 
fendant Said  answer  pleaded  said  Judg- 
ment as  an  estoppel  also. 

A  demurrer  to  said  answer  was  overruled, 
and  the  plaintiff  filed  a  reply,  putting  in  is- 
sue the  allegations  of  the  answer. 

The  plaintiff  took  some  evidence  to  sustain 
the  allegations  of  the  complaint,  and  the 
Judgment  roll  in  said  action  at  law  was  put 
in  evidence  to  prove  the  allegations  of  the 
answer.  The  court  below  made  findings,  and 
gave  a  decree  for  the  defendant  for  costs  and 
^sbursements. 

The  only  question  for  decision  is  whether 
said  Judgment  of  the  circuit  court  of  Marion 
county  in  favor  of  the  plaintiff  for  said  sum 
of  $1,266.34,  rendered  in  said  action  at  law, 
as  stated  supra,  is  a  bar  to  the  plaintiff's 
right  of  recovery  in  this  suit 

[t]  The  deed  of  conveyance,  made  by  the 
plaintiff  to  the  defendant  on  January  27, 
1909,  was  executed  to  secure  to  the  defendant 
the  payment  of  said  sum  of  $2,669.40,  and 
Interest  and  hence  it  was  in  effect  a  mort- 
gage. Said  deed  was  in  form  an  absolute 
conveyance ;  but  the  written  contract  execut- 
ed at  the  same  time,  and  as  a  part  of  said 
transaction,  shows  said  deed  to  have  been  in- 
tended to  operate  as  a  mortgage  As  the  deed 
was,  on  its  face,  an  absolute  conveyance,  the 
defendant  bad  the  power  to  convey  the  land 
to  a  bona  fide  purchaser,  for  a  valuable  con- 
sideration, and  vest  in  such  purchaser  a  good 
Indefeasible  tiUe  in  fee.  This  it  did  on  Feb- 
ruary 18,  1909,  after  having  had  possession  of 
the  land  for  22  days. 

[2]  The  defendant's  conveying  said  land  to 
the  Tonngs  In  exchange  for  other  lands  was 
a  breach  of  the  written  contract,  executed  at 
the  time  that  the  deed  was  made,  and  as  soon 
as  the  defendant  thus  conveyed  said  land 
for  other  lands,  in  violation  of  said  contract 
the  plaintiff  had  a  right  to  recover  from  him 
the  value  of  said  land,  less  the  $2,669.40,  and 
Interest,  the  amount  of  said  debt,  whose  pay- 
ment was  secured  by  the  execution  of  said 
deed  of  conveyance. 

In  Meehan  v.  Forrester,  62  N.  T.  281,  the 
facts  were  similar  to  the  facts  in  this  case, 
and  the  court  says :  "The  sale  was  shown  to 
have  been  made  without  the  consent  of  Mee- 
han, and  in  violation  of  his  rights,  and  it 


does  not  appear  that  the  plaintiff  ever  bad 
notice  of  it  He  was  not  bound  by  such  a 
sale  He  was  entitled  to  his  land,  on  pay- 
ment of  the  amount  due  Bertine  or  his  rep- 
resentatives. If  Bertine  by  reason  of  his 
own  wrongful  act  bad  deprived  himself  of 
the  ability,  to  restore  the  land  to  which  the 
plaintiff  is  equitably  entitled,  he  or  his  rep- 
resentatives were  bound  to  account  to  the 
plaintiff,  at  his  election,  either  for  the  pro- 
ceeds of  the  sale  of  the  land,  or  for  its  virlue 
at  the  time  when  the  plaintiff's  right  to  such 
reparation  was  established." 

In  Boothe  v.  Flest  80  Tex.  141,  15  S.  W. 
790,  the  facts  were  somewhat  as  they  are  in 
this  case  and  the  syllabus  of  the  £ourt  is: 
"The  owner  of  land  conveyed  by  deed  abso- 
lute but  in  trust  to  secure  a  loan  from  the 
grrantee  sued  the  grantee  for  the  land,  or  its 
value  in  event  it  could  not  be  recovered,  al- 
leging that  in  fraud  of  the  rights  of  the 
plaintiff  the  defendant  had  sold  the  land. 
It  appearing  on  the  trial  that  the  land  had 
passed  into  the  hands  of  bona  fide  purchas- 
ers, held,  that  the  measure  of  the  plaintiff's 
right  to  recover  was  the  value  of  the  land 
at  the  day  of  the  trial,  le««  the  debt  secured, 
and  Interest,  or  the  money  realized  by  the 
defendant  in  his  sale,  with  interest  le*a  the 
amount  of  the  debt  secured." 

As  soon  as  the  plaintiff  knew  of  the  trans- 
fer of  the  land  by  the  defendant  to  the 
Toungs,  in  fraud  of  his  riglits,  be  had  the 
right  to  recover  from  the  defendant  the  valne 
of  the  land,  less  the  amount  of  the  debt  se- 
cured by  the  land,  or  the  proceeds  received 
by  the  defendant  for  the  land,  len  the 
amount  of  the  debt  secured,  at  tils  election. 

The  defendant  sold  the  land  on  February 
18, 1909,  and  in  May,  1909,  the  plaintiff  found 
a  purdiaser  for  the  land,  who  was  willing  to 
pay  $4,000  for  it  and  he  demanded  of  the  de- 
fendant that  it  convey  said  land  to  said  pur- 
chaser for  $4,000,  and  pay  to  the  plaintiff 
said  money,  less  the  amount  of  the  debt  se- 
cured by  the  land.  The  defendant  refused  to- 
make  said  conveyance,  and  notified  the  plain- 
tiff that  it  had  previously  conveyed  said 
lands  to  the  Tounge  as  stated  supra. 

[3]  Soon  thereafter  the  plaintiff  commenced 
said  action  to  recover  from  the  defendant  as 
damages,  said  sum  of  $1,266.34.  This  sum 
was  the  amount  offered  by  said  Stewart  for 
said  premises,  lest  said  indebtedness  of  $2,- 
669.40,  and  accrued  Interest  thereon,  which 
the  plaintiff  owed  the  defendant  He  obtain- 
ed judgment  for  said  sum  of  $1,265.34,  and 
the  defendant  paid  said  Judgment 

When  the  plaintiff  produced  said  proposed 
purchaser,  who  offered  $4,000  for  said  prem- 
ises, and  demanded  that  the  defendant  con- 
vey to  said  purchaser  said  premises  for  said 
sum,  and  pay  the  plaintiff  the  residue  of  said 
$4,000  remaining  after  deducting  therefrom 
what  the  plaintiff  owed  the  defendant  as 
stated  supra,  if  the  defendant  had  then  held 
said  premises,  and  had  conveyed  them  to  said 
proposed  purchaser,   and  bad  paid   to   the 
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plaintiff  all  of  said  $4,000  remaining  after 
deducting  therefrom  tlie  amount  that  the 
plaintiff  owed  the  defendant,  the  plaintiff 
would  thereby  have  received  from  the  defend- 
ant all  that  he  was  entitled  to  obtain  from 
him  under  said  contract,  and  that  would  have 
been  a  complete  adjustment  of  all  matters 
growing  out  of  the  conveyance  of  said  prem- 
ises by  the  plaintiff  to  the  defendant,  and  of 
said  written  contract 

By  wrongfully  conveying  said  premises  to 
t^e  Toungs,  the  defendant  Incapacitated  it- 
self to  convey  said  premises  to  said  proposed 
purchaser,  and  hence  refused  to  make  the  de- 
manded conveyance.  This  resulted  in  the 
plaintiff's  commencing  said  action  for  dam- 
ages, in  whititi  the  plaintiff  recovered  from 
the  defendant  the  difference  between  what 
he  owed  the  plaintiff  and  said  sum  of  $4,000 
the  amount  offered  for  said  premises.  The 
amount  for  which  he  obtained  judgment  add- 
ed to  what  he  owed  the  defendant  aggregated 
$4,000,  and  hence  he  lecelved  that  amount 
for  the  land,  and  that  is  all  that  he  demand- 
ed when  be  asked  the  defendant  to  make  said 
conveyance. 

In  his  amended  complaint  in  said  action, 
he  alleged  that  $4,000  was  "the  reasonable 
value  of  said  premises."  It  therefore  ap- 
pears that  the  plaintiff  has  received  from  the 
defendant  aU  that  said  land  loas  worth,  an4 
all  that  he  was  entitled  to  receive. 

The  rule  is  settled  that  a  judgment  upon 
the  merits  Is  a  bar  to  a  subsequent  action 
or  suit  between  the  same  parties  upon  the 
same  claim  as  to  every  matter  that  was  or 
miffht  have  ieen  litioatei  in  the  action  in 
which  it  was  obtained.  Buckman  v.  Union 
P.  B.  Ck).,  45  Or.  578,  78  Pac.  748,  60  L.  E. 
A.  480;  White  v.  lAdd,  41  Or.  324,  68  Pac. 
739,  93  Am.  St.  Bep.  732 ;  Belle  v.  Brown,  37 
Or.  588,  61  Pac.  1024;  HorrUl  v.  MorrUl,  20 
Or.  96,  26  Pac.  362,  11  L.  B.  A.  155,  23  Am. 

138P.-88 


St.  Bep.  96 ;  Yuen  Suey  v.  Fleshman,  133  Paa 
804. 

In  Buckman  v.  Union  Paa  B.  Co.,  supra, 
the  court  says:  "It  is  settled  law  In  this 
state,  as  elsewhere,  that  a  judgment  or  a  de- 
cree rendered  upon  the  merits  is  a  final  and 
conclusive  determination  of  the  rights  of  the 
parties,  and  a  bar  to  a  subsequent  proceed- 
ing between  them  upon  the  same  claim  or 
cause  of  suit,  not  only  as  to  the  matter  actu- 
ally determined,  but  as  to  every  other  matter 
which  the  parties  might  have  litigated  and 
had  decided  as  incident  to  or  essentially  con- 
nected therewith,  either  as  a  matter  of  claim 
or  defense." 

In  White  V.  Iiadd,  supra,  the  court  says: 
"The  potoicy  of  a  judgment  as  an  estoppel 
concludes  every  fact  necessary  to  uphold  it, 
and  extends,  not  only  to  matters  actually  de- 
termined, but  to  every  other  matter  which 
the  parties  might  have  litigated  and  have  had 
decided  as  incident  to  and  essentially  con- 
nected with  the  subject-matter  of  the  litiga- 
tion, and  every  matter  coming  within  the  le- 
gitimate purview  of  the  original  action,  both' 
In  respect  to  the  matters  of  claim  and  de- 
fense," etc. 

In  the  action  at  law  referred  to  supra,  the 
plaintiff  sought  to  recover  and  did  recover 
the  reasonable  value  of  said  real  proi>erty, 
less  the  amount  of  the  Indebtedness  that  he 
owed  the  defendant,  and  to  secure  the  pay- 
ment of  which  he  conveyed  said  land  to  the 
defendant,  and  the  judgment  recovered  by 
him  In  said  action  is  a  complete  bar  to  the 
plaintiff's  right  of  suit  In  this  cause. 

We  find  that  the  plaintiff  has  no  right  of 
suit  against  the  defendant,  and  we  approve 
the  findings  and  decree  of  the  court  below. 

The  decree  of  the  court  below  is  aflSrmed. 

McBBIDE,  C.  J.,  and  MOOBE  and  BUB- 
NETT,  JJ.,  concur. 
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ALLEN  et  aL  t.  ANGUS  «t  ox. 
(Supreme  Court  of  Oregon.    Feb.  17,  1914.) 

Sfcoifio  Pebfobuanoe  ({  69*)  —  Contkactb 
BNroscRABLB— Conditional  Contbact. 
Where  a  contract  for  the  exchange  of  lands 
provided  that  it  diould  be  void  at  the  option  of 
plaintiffs,  unless  a  pending  suit  to  foreclose  a 
mortgage  on  one  of  defendants'  tracts  should 
be  settled  by  July  15,  1912,  and  on  July  12th, 
when  nothing  bad  been  done  toward  an  adjust- 
ment, defendants  notified  plaintiffs  that  they 
would  not  proceed  further  with  the  contract, 
and  on  July  13th  the  money  was  paid  on  settle- 
ment of  the  suit,  but  the  motion  to  dismiss  was 
not  filed  till  July  16th,  and  not  granted  till 
August  5th,  the  plaintiffs  cannot  enforce  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Soecific  Per- 
formance, Cent.  Dig.  i  181 ;   Dec.  Dig.  !  59.*] 

Department  No.  2.  Appeal  from  Circuit 
Court,  Hood  River  County;  W.  L.  Bradshaw, 
Judge. 

Suit  by  Mary  Cobum  Allen  and  another 
against  F.  W.  Angus  and  wife.  From  a  de- 
cree for  plaintiffs,  defendants  appeal.  Be- 
versed,  and  suit  dismissed. 

See,  also,  133  Pac.  1190. 

Geo.  R.  Wilbur,  of  Hood  Blver,  for  appel- 
lants. Ernest  C.  Smith,  of  Hood  River,  for 
respondents. 

EAKIN,  J.  This  Is  a  suit  for  specific  per- 
formance of  a  contract  for  the  exchange  of 
certain  real  estate.  The  contract,  omitting 
the  description  of  the  property,  is  in  the  fol- 
lowing words: 

"This  agreement,  made  in  duplicate,  this 
8th  day  of  July,  1912,  by  and  between  Mary 
Cobum  Allen  and  Wilbur  B.  Allen,  husband 
and  wife,  of  Hood  River,  Oregon,  first  par- 
ties, and  F.  W.  Angus  and  Grace  E.  Angus, 
husband  and  vrlfe,  of  Hood  River,  Oregon, 
second  parties,  witnesseth  that,  for  and  in 
consideration  of  the  mutual  covenants  here- 
inafter mentioned,  first  parties  have  sold 
and  do  hereby  agree  to  sell  and  convey  to 
second,  parties  two  certain  parcels  of  land 
situated  In  the  county  of  Hood  River,  state  of 
Oregon,  described  as  follows,  to  wit :  •  •  • 
The  property  as  above  described  shall  be 
conveyed  to  second  parties  free  from  all  in- 
cumbrance except  one  certain  mortgage  in 
the  sum  of  $6,000.00  dated  December  28, 
1910,  with  interest  at  7  per  cent  payable 
semiannually,  which  mortgage  is  recorded  in 
volume  5  on  pages  118  and  114  in  Record  of 
Mortgages,  Hood  River  county,  Oregon,  and 
the  property  second  above  described  shall  be 
conveyed  to  second  parties  free  from  all  in- 
cumbrance except  a  certain  mortgage  in  the 
sum  of  $8,000,  dated  December  28,  1910,  with 
interest  at  7  per  cent  payable  semiannually 
recorded  In  volume  6  on  pages  115  and  116, 
Record  of  Mortgages,  Hood  River  county, 
Oregon.  In  consideration  hereof  first  parties 
will  also  pay  second  parties  the  sum  of  one 
thousand  dollars  ($1,000.00)  cash. 

"II.  In  consideration  of  first  parties'  per- 


forming their  covenants  hereinabove  men- 
tioned, as  well  as  those  hereinafter  mention- 
ed, second  parties  will  convey  to  first  parties 
that  property  situated  in  the  county  of  Hood 
River,  state  of  Oregon,  described  as  follows, 
to  wit:  •  •  •  The  last-mentioned  prop- 
erty shall  be  conveyed  free  of  all  incum- 
brance except  one  certain  mortgage  in  the 
sum  of  $6,000.00  due  three  years  after  June 
1st  1911,  dated  June  1st  1911,  and  filed  in 
volume  5  on  page  — ,  Record  of  Mortgages, 
Hood  River  county,  Oregon.  Whereas,  sui,t 
has  been  instituted  to  foreclose  the  mortgage 
last  mentioned  and  certain  negotiations  have 
been  made  and  are  ia tended  looking  to  the 
withdrawal  of  said  suit  by  the  payment  of 
the  Interest  upon  said  mortgage  and  certain 
other  expenses  connected  therewith.  It  is 
therefore  mutually  understood  and  agreed 
that  upon  the  failure  of  the  parties  hereto,  or 
either  of  them,  to  secure  an  adjustment  of 
the  last-mentioned  matter  in  the  manner  pre- 
scribed then  this  contract  shall  become  null 
and  void  at  the  option  of  first  parties.  It  is 
understood  that  said  adjustment  shall  be 
perfected  within  time  for  the  performance  of 
this  contract  which  Is  hereinafter  fixed,  oth- 
erwise this  contract  shall  then  become  null 
and  void.  Whereas  second  parties  owe  in- 
terest on  a  certain  mortgage  on  the  property 
last  described  above,  amounting  to  approxi- 
mately $420.00,  and  a  second  mortgage 
amounting  to  approximately  $535.00,  and  at- 
torneys' fees  in  connection  with  the  above- 
mentioned  foreclosure  suit  of  $190.00.  and 
taxes  on  the  property  owned  by  them  amount- 
ing to  approximately  $120.00,  and,  whereas, 
it  is  the  intention  of  first  parties  to  furnish 
second  parties  enough  taken  with  the  said 
sum  of  $1,000.00  to  be  paid  to  second  parties 
by  first  parties,  to  pay  said  approximate 
sums  and  all  the  sums  mentioned  in  this  par- 
agraph, now  therefore,  it  Is  mutually  under- 
stood and  agreed  that  first  party  will  furnish 
to  second  party  aU  sums  taken  with  said 
$1,000.00  necessary  therefor  and  that  second 
parties  will  give  to  first  parties  their  note  for 
all  stuns  necessary  therefor  over  and  above 
$1,000.00,  with  interest  from  July  15,  1912, 
at  the  rate  of  8  per  cent  per  annum,  which 
shall  be  duly  secured  by  a  mortgage  executed 
by  second  parties  upon  the  two  tracts  of 
land  first  above  described,  or  by  other  secu- 
rity, which  may  be  satisfactory  and  accepta- 
ble to  first  parties.  It  is  mutually  under- 
stood that  said  property  shall  be  conveyed 
by  each  of  the  parties  hereto  by  giving  suffi- 
cient warranty  deeds  with  the  usual  cove- 
nants and  that  each  shall  furnish  to  the  oth- 
er good  and  sufficient  abstracts  of  title  to  the 
property  sold.  It  is  further  understood  and 
agreed  that  this  contract  shall  be  fully  per- 
formed on  or  before  the  15th  day  of  July, 
1912.  It  is  understood  and  agreed  that  each 
party  shall  have  and  take  possession  of  tlie 
property   purchased  and  conveyed   to   them 
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ten  days  after  the  dosing  of  tbla  transaction. 
This  agreement  Is  binding  npon  tbe  heirs,  ex- 
ecutors, and  administrators  of  each  of  the 
parties  hereto. 

"In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals  this  8th  day  of  J^ly,  A. 
D.  1912." 

It  Is  objected  by  the  defendants  that  the 
contract  Is  not  so  definite  as  to-  be  enforcea- 
ble, for  the  reason  that  the  writing  Is  only 
an  option  to  plaintiffs,  at  least  that  it  was 
not  mutnal.  In  that  plaintiffs  were  not  to  be 
bound  by  the  agreement,  unless  the  parties, 
or  one  of  them,  should  secure  an  adjustment 
of  the  suit  commenced  by  the  Padflc  Mutual 
Life  Insurance  Company  against  these  de- 
fendants, for  the  accomplishment  of  which 
terms  had  been  tentatively  agreed  upon. .  The 
agreement  signed  by  the  parties  hereto  on 
July  8,  1912,  was  not  an  option,  but  was  a 
conditional  contract,  namely,  the  adjustment 
and  dismissal  of  the  foredoeure  suit  was  a 
condition  precedent.  The  contract  was  to  be 
binding  upon  them  only  on  the  condition 
named ;  and.  If  not  binding  upon  the  plain- 
tiffs, neither  was  it  binding  upon  defendants, 
and,  until  it  became  mutual,  either  party 
could  withdraw  from  it  On  tiie  morning  of 
the  12th  of  July  defendants  notified  plaln- 
tUTs  that  they  would  not  proceed  further 
with  the  contract  At  that  time  nothing  had 
been  accomplished  toward  the  actual  adjust- 
ment of  the  foreclosure  suit  On  the  13th  of 
July  the  money  was  paid  upon  the  settlement 
of  the  suit,  and  probably  the  motion  by  the 
Pacific  Mutual  Life  Insurance  Company  ask- 
ing the  court  to  dlamiss  the  suit  was  drawn, 
but  It  is  not  dated  and  was  not  filed  In  the 
court  until  the  15th  of  July.  The  order  of 
dismissal  was  made  on 'the  6th  day  of  Au- 
gust If  the  settlement  of  the  suit  Is  deemed 
to  have  been  irrevocably  made  on  the  18th, 
that  was  after  defendants  had  withdrawn 
from  the  agreement  and  terminated  their  au- 
thority to  Sims  to  settle  the  suit,  and  plain- 


tiffs were  not  authorized  to  proceed  further 
with  the  contract  It  is  said  in  7  Am.  &  E^g. 
Enc.  Law,  p.  117 :  "A  conditional  contract  is 
an  executory  agreement,  the  performance  of 
which  depends  upon  a  condition.  It  is  not 
simply  an  executory  contract,  since  the  latter 
may  be  an  absolute  agreement  to  do,  or  not 
to  do,  something ;  but  it  is  a  contract,  whose 
very  existence  and  performance  depend  upon 
a  contingency  or  condition."  This  language 
is  copied  from  Story  on  Contracts,  p.  31. 
At  page  118  of  the  first-mentioned  compila- 
tion apijears  the  following:  "A  oondltlou 
which  must  be  performed  before  the  agree- 
ment of  the  parties  becomes  a  valid  and  bind- 
ing contract  Is  called  a  condition  precedent." 
As  said  in  Bedman  et  aL  t.  ^tna  Insurance 
Co.,  49  Wis.  431,  4  N.  W.  591 :  "A  condition 
precedent  calls  for  the  i)erforniance  of  some 
act  or  the  happening  of  some  event  after  the 
terms  of  the  contract  have  been  agreed  upon, 
before  the  contract  shall  take  effect  That 
is  to  say,  the  contract  is  made  in  form,  but 
does  not  become  operative  as  a  contract  un- 
til some  future  spedfled  act  is  performed,  or 
some  subsequent  event  occurs."  See,  also,  2 
Parsons  on  Contracts  (Oth  Ed.)  681.  There  is 
a  discussion  of  this  subject  to  the  same  ef- 
fect In  N.  &  N.  W.  R.  R.  Co.  T.  Jones  et  al., 
2  Cold.  (Tenn.)  574;  Bank  of  Montreal  v. 
Becknagel  et  al.,  109  N.  Y.  482,  17  N.  B.  217. 

It  is  very  apparent  from  the  contract  that 
the  plaintiffs  did  not  desire  or  intend  to  make 
the  trade  provided  for  in  the  contract,  unless 
the  suit  commenced  to  foreclose  the  mort- 
gage on  the  lands  of  defendants  was  dismiss- 
ed and  the  loan  allowed  to  continue  until  its 
maturity.  Also,  as  appears  from  the  evi- 
dence, defendants  objected  to  executing  their 
deed  to  plaintiffs  until  the  suit  was  dismissed. 

The  decree  will  be  reversed  and  the  suit 
dismissed. 

BEAN,  RAMSEY,  and  McNAEY,  JJ.,  oon- 
COT.   McBRIDE,  a  J.,  not  sitting. 
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CARTWBIGHT  t.  MOFFETT  et  al. 
(Supreme  Court  of  Oregon.    Feb.  17,  1914.) 

Appeal  aw  Ebbob  (j  1152*)— Deobbb— Modi- 
fication. 

In  a  suit  to  set  aside  a  deed  to  plaintiff's 
son,  where  the  defendant  tenders  a  declaration 
of  trust,  giving  to  liis  brother  an  equal  inter- 
est in  the  property  with'himself,  all  subject  to 
a  life  interest  in  .plaintiff,  and  plaintiff  in  her 
testimony  states  that  this  would  be  satisfac- 
tory to  her.  a  decree  omitting  the  provisions 
thus  agreed  upon  will  be  modified  to  include 
them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4483-4496;  Dec.  Dig.  { 
1152.*] 

Petition  to  recall  a  mandate.  Petition  al- 
lowed, and  Judgment  of  the  lower  court  mod- 
ified. 

For  former  opinion,  see  136  Pac.  881. 

MOORE,  J.  This  is  a  motion  to  recall  a 
mandate  so  as  to  make  it  correspond  with 
the  terms  of  a  decree  tendered  by  the  de- 
fendant James  P.  Moffett  His  answer  con- 
tains a  clause  as  follows:  "This  defendant 
has  offered  and  tendered  to  execute  a  dec- 
laration of  trust  in  favor  of  William  Mof- 
fett, giving  to  him  an  equal  Interest  in  the 
property  with  this  defendant,  and  has  of- 
fered and  tendered  to  execute  all  necessary 
documents  to  that  end,  to  give  and  insure  to 
the  plalntifC  entire  income  from  all  of  the 
property  during  her  lifetime,  and,  if  desired, 
to  convey  said  property  to  some  suitable 
trustee,  either  an  individual  or  a  trust  com- 
pany, upon  such  terms  as  would  give  to  the 
plaintiff  the  entire  income,  use,  and  benefit 
of  the  property  during  her  lifetime,  in  other 
words,  to  give  her  a  fall  life  estate  therein, 
and  sybject  to  snch  use  and  lite  estate,  the 
property  to  be  divided  and  enjoyed  by  this 
defendant  and  William  Moffett,  share  and 
share  alike,  and  now  offers  and  tenders  the 
foregoing,  and  to  do  all  acts  and  to  execute 
all  pai)ers  necessary  to  carry  the  same  into 
effect,  or,  if  deemed  proper  and  advisable  by 
the  court,  this  defendant  now  consents  and 
suggests  that  the  deed  described  in  the  com- 
plaint be  so  reformed  and  changed  in  its 
terms  by  decree  of  this  court,  and  the  ar- 
rangement under  date  of  February  7,  1910, 
be  so  changed  and  modified  by  the  decree  of 
this  court,  as  to  carry  into  effect  the  fore- 
going offers  and  tenders  upon  the  part  of 
this  defendant" 

At  the  trial  the  Judge  Inquired  of  the  plain- 
tiff: "If  the  court  would  make  an  order  di- 
recting that  this  property  be  put  in  trust  for 
you  during  your  Ufe,  all  of  It,  and  upon  youiF 
death  to  go  to  your  children,  share  and  share 
alike,  would  that  be  satisfactory?"  To  this 
question,  she  replied:  "Yes;  that  Is  all 
right" 

The  decree  given  by  the  trial  court  did 
not  contain  the  provisions  thus  offered  and 
accepted.  It  did  not  divide  the  property  Ih- 
volved  between  the  defendant  Moffett  and 


his  brother,  share  and  share  alike,  or  at  alL 
The  error  In  this  respect,  however,  was  not 
sufficiently  called  to  the  attention  of  this 
court  when  the  cause  was  heard  on  appeaL 
The  mEindate  sent  dovm  will  be  recalled, 
and  when  received  it  will  be  corrected  and 
returned  to  the  lower  court  with  directions 
to  enter  a  decree  in  accordance  with  the  orig- 
inal mandate,  but  modified  so  as  to  conform 
to  the  offer  made  in  the  defendant's  plead- 
ing and  the  acceptance  thereof  as  evidenced 
by  the  plaintiff's  testimony  hereinbefore 
quoted. 


STATE  v.  McPHERSON. 
(Supreme  Court  of  Oregon.    March  3,  1914.) 

1.  Rape  (8  54*)  —  CBnnNAi,  Pbosecutiom  — 
SDrriciENCT  OF  Evidence. 

Positive  testimony  of  the  prosecutrix  to 
an  assault  with  intent  to  commit  rape  is  suf- 
ficient, though  uncorroborated,  to   convict 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  §S  83,  84;  Dec  Dig.  S  54.*] 

2.  CBiMiNii,  Law  (5  1159*)— Appeal— Ques- 
tions QV  Fact— OoNSTrrnriONAi/  Pbovision. 

Under  Const  art.  7.  {  S,  as  amended  in 
1910  (Laws  1911,  p.  7),  providing  that  no 
fact  tried  by  a  jury  shall  be  otherwise  re-ex- 
amined unless  the  court  can  affirmatively  say 
there  is  no  evidence  to  support  the  verdict  the 
Supreme  Court  is  precluded  from  considering 
the  weight  of  evidence  when  it  is  contradictory, 
and  the  verdict  in  such  cases  is  conclusive. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  3074r^83;  Dec.  Dig.  S 
1159.*! 

Department  2.  Appeal  from  Circuit  Court 
Crook  County;  W.  L.  Bradshaw,  Judge. 

Lognn  McPherson  was  convicted  of  assault 
with  intent  to  commit  rape,  and  appeals. 
AfiSrmed. 

B.  B.  Dufnr,  of  Portland  (W.  P.  Myers,  of 
Prlnevllle,  on  the  brief),  for  appellant  W. 
H.  Wlrtz,  Dist  Atty.,  of  Prhieville  (W.  A. 
Bell,  of  The  Dalles,  on  the  brief),  for  the 
SUte. 

McBRIDE,  C.  J.  [1]  The  prosecutrix  tes- 
tified positively  to  the  assault,  and  such  tes- 
timony, even  though  uncorroborated,  is  suffi- 
cient to  convict  State  y.  Knlghten,  39  Or. 
63,  64  Pac.  866,  87  Am.  St  Rep.  647.  In 
addition  to  this  there  is  some  slight  corrobo- 
ration. 

[2]  Taking  into  consideration  the  amorous 
letters  written  by  the  prosecutrix  to  the  de- 
fendant and  the  vague  and  contradictor; 
statements  made  by  her  and  their  evident 
falsity  in  some  particulars,  the  writer  of 
this  opinion  entertains  grave  doubt  as  to 
the  guilt  of  the  defendant;  but  section  3  of 
article  7  of  the  Constitution,  as  amended  in 
1910,  provides:  "No  fact  tried  by  a  Jury 
shall  be  otherwise  re-examined  In  any  court 
•  •  •  unless  the  court  can  affirmatively 
say  there  is  no  evidence  to  support  the  ver- 
dict." This  has  been  repeatedly  construed  by 
this  court  to  preclude  us  from  considering 
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tl»e  weight  of  evidence  where  ■it  Is  contra- 
dictory. In  such  cases  the  verdict  of  the 
Jury  is  conclusive.  State  v.  Hardin,  63  Or. 
305,  127  Paa  789;  State  v.  HUl,  63  Or.  451, 

128  Pac.  444;  State  v.  RusseU,  64  Or.  247, 

129  Pae  1051. 

We  are  therefore  compelled  to  afBrm  the 
judgment  In  this  case. 

BEAN,  EAKIN,  and  McNARX,  JJ.,  concur. 


STATE  V.  CAROTHERS. 
(Supreme  Court  of  Oregon.    March  3,  1914.) 

1.  Cbiminai.  Law  (§  1169*)— Pebjubt  (S  36*) 
—Appeai/— Questions  of  Fact— Constitu- 
noNAL  Pbovision.  ,    . 

Where  defendant,  accused  of  perjury,  was 
shown  to  have  played  poker  in  a  certain  build- 
ing and  to  have  testified  before  the  grand  jury 
that  he  had  not  seen  such  a  game  played,  the 
allpged  fact  that  he  was  hard  of  hearing  and 
did  not  ftiUy  understand  the  questions  put  to 
him  when  before  the  grand  jury  ia  for  the  jury 
on  his  trial,  and  ita  finding  will  not  be  dis- 
turbed on  appeal,  in  view  of  Const  art.  J,  S 
3,  as  amended  (see  Laws  1911,  p.  7),  providing 
that  no  fact  tried  by  jury  shall  be  otherwise 
re-examined  unless  the  court  can  say  there  is 
no  evidence  to  support  the  verdict 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  58  3074-3083 :  Dec.  Di^.  | 
1159  ;•  Perjury,  Cent  Dig.  §  183;  Dec  Dig.  i 
36.*] 

2.  PEBJUKT  (J  11*)— EI.MBNT&— Matbbiautt 
or  Falsk  TJCsriMONT.  ^.    .  ^u 

Testimony  before  a  grand  jury  that  the 
witness  had  not  seen  poker  played  for  money 
in  a  certain  building  was  material  as  affecting 
his  responsibiUty  for  perjury,  whether  an  in- 
dictment was  found  or  not,  and  whether  the 
party  whose  conduct  was  under  investigation 
was  guilty  or  not 

[Ed    Note.— For   other   cases,  -see   Perjury, 
Cent  Dig.  §!  88-64;   Dec.  Dig.  |  IL*] 
S.  Criminal  Law  (§  400*)- Evidbwc&-Paboi. 
EviDBNCK  Affecting  Wmtinqs. 

The  statute  does  not  require  the  clerk  or 
the  grand  jury  to  make  a  record  of  all  the  evi- 
dence produced,  and  such  a  record,  if  made,  is 
not  original  evidence,  and  there  is  no  error,  in 
a  subsequent  trial  for  perjury  before  the  grand 
jury,  in  permitting  the  clerk  and  other  mem- 
bprs  to  testify  from  recollection  as  to  what 
defendant  testified  before  the  grand  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
riw.  Cent.  Dig.  §§  879-886,  i:k>&-1210;  Dec 
Dig.  i  400.*] 

Department  2.  Appeal  from  Circuit  Court, 
Clackamas  Oonnty;  J-  tJ.  CampbcU,  Judge. 

C.  W.  Carothers  was  convicted  of  perjury, 
and  appeals.    Affirmed. 

The  defendant  was  convicted  of  the  crime 
of  perjury,  and  appeals.  The  indictment 
charges,  in  substance,  that  the  defendant, 
being  duly  sworn  before  the  grand  Jury  upon 
an  Investigation  then  being  had  as  to  one 
Clarence  Miller,  at  any  time  within  two  years 
before  June  20,  1913,  had  suffered  and  per- 
mitted   the    game    commonly    called    poker 


to  be  played  and  carried  on  for  money  or 
checks  and  chips  as  representatives  of  value 
in  a  building  in  his  possession,  had  falsely 
testified  that  he  knew  nothing  of  the  playing 
of  such  games,  and  had  never  seen  any  such 
game  played  in  said  building  at  any  time. 

W.  M.  Stone,  of  Oregon  City  (Brownell  & 
Stone,  of  Oregon  City,  on  the  brief),  for  ap- 
peUant  Gilbert  L.  Hedges,  Dlst  Atty.,  of 
Oregon  City,  for  the  State. 

McBBIDE,  C.  J.  (after  stating  the  facts  as 
above).  [1]  The  evidence  of  more  than  one 
witness  tends  to  show  that  the  defendant, 
within .  the  dates  concerning  which  he  was 
Interrogated,  played  poker  for  money  in  Mil- 
ler's building,  and  the  evidence  of  members 
of  the  grand  Jury  tended  to  show  that  he  tes- 
tified before  the  grand  jury  that  he  had  not 
seen  such  a  game  played  for  money  during 
such  period.  The  fact,  if  it  be  a  fact  as  he 
alleges,  that  he  was  hard  of  hearing,  and  did 
not  fully  understand  the  questions  put  to  him 
when  before  the  grand  jury,  would  tend  to 
explain  away  the  charge  of  making  a  will- 
fully false  statement  before  that  body;  but 
this  was  a  question  of  fact  to  be  decided  by 
the  jury,  and,  where  there  is  any  competent 
evidence  tending  to  prove  the  offense,  we  are 
prohibited  by  section  3  of  article  7  of  the  Con- 
stitution, as  amended,  from  disturbing  the 
verdict  State  v.  McPherson,  139  Pac.  1076, 
decided  this  day,  and  cases  there  cited. 

[2, 3]  The  testimony  was  material.  It  is 
the  duty  of  the  grand  Jury  to  Inquire  Into 
all  offenses  committed  within  the  county,  and 
in  order  to  determine  whether  or  not  an  of- 
fense has  been  committed  it  is  their  duty 
to  examine  witnesses.  Testimony  taken  for 
that  purpose  is  material  irrespective  of 
whether  or  not  an  indictment  is  found,  and 
even  as  to  whether  the  party  whose  conduct 
they  are  investigating  is  Innocent  or  guilty. 
The  statute  does  not  require  the  clerk  of  the 
grand  Jury  to  make  a  record  of  all  the  evidence 
produced,  or  of  any  of  the  evidence;  and,  if 
such  e\'ldence  is  reduced  to  writing,  such 
writing  is  only  a  memorandum  from  which 
the  clerk  may  refresh  his  memory.  It  is  not 
original  evidence.  The  court  therefore  did 
not  err  In  permitting  the  clerk  and  other 
members  of  the  grand  Jury  to  testify  from  in- 
dependent recollection  as  to  what  the  defend- 
ant actually  testified  before  the  grand  jury. 
While  such  evidence  should  be  received  with 
caution  as  the  divergence  In  recollection  be- 
tween different  members  of  the  grand  jury 
In  the  case  at  bar  forcibly  emphasizes,  this 
goes  only  to  its  weight  and  not  to  Its  admis- 
sibility. 
The  Judgment  Is  afllrmed. 

BEAN,  EAKIN,  and  McNABY,  JJ.,  concur. 
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OBENCHAIN  t.  BANSOME-CRUMMET  CO. 
(Supreme  Coart  of  Oregon.     March  3,  1914.) 

1.  ConriHUANOE  (I  61*)— Gboundb— Abbekck 
OF  Attobnkt  and  witnessks. 

Where  a  case  was  set  for  trial  on  Jannar? 
15th,  but  on  the  14th  court  adjourned  to  the 
17th,  and  the  general  attorney  of  the  defendant 
corporation  was  present  on  the  14tb,  prepared 
to  conduct  the  triid  on  the  15th,  but  was  re- 
quired to  return  home  before  the  17th,  leaving 
the  case  in  charge  of  tiie  local  attorney,  who. 
however,  was  competent  to  try  it,  the  refusal 
of  a  continuance,  asked  on  the  ground  of  ab- 
sence of  the  general  attorney  and  of  the  pres- 
ident and  secretary  of  the  corporation,  who 
were  not  present  on  the  14th  or  15th,  was 
within  the  discretion  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Gent  Dig.  ||  69.  79,  86,  87,  B8,  118,  128,  180, 
182,  186,  ill,  147;   Dec.  Dig.  S61.*] 

2.  Appeal  and  Ebrob  (|  1170*)— Rbtibw— 
HABicLxaa  Erbob  —  Decision  Cobbxoi  on 
Mebits. 

Under  Const,  art.  7,  §  3,  as  amended  (see 
Laws  1911,  p.  11),  providing  Oiat  if  the  Su- 
preme Court  shall  be  of  the  opinion  that  the 
i'udgment  appealed  from  was  such  as  should 
lave  been  rendered,  it  shall  be  affirmed  not- 
withstanding any  error  at  the  trial,  where,  in 
view  of  all  the  evidence  the  Jury  could  not  have 
rendered  a  different  verdict,  the  judgment  will 
be  affirmed  regardless  of  objections  to  rulings 
in  admitting  certain  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J|  4082,  4066,  4075,  4008, 
4101,  4464,  4540^45;   Dec.  Dig.  i  1170.*] 

3.  CONTBAOTS    (8    181*)— VAUDIXr— BlEFKOT    OP 

IlXEGAUCTT. 

Where  plaintilf  was  employed  by  defend- 
ant as  its  agent  to  procure  contracts  for  street 
improvements  in  a  city,  if  it  was  contemplated 
at  the  time  of  the  hiring  that  the  plaintiff 
should  purchase  theater  tickets,  pay  for  liquor, 
and  otherwise  entertain  the  cit^  coancilmen, 
the  contract  was  void  and  plaintiff  cannot  re- 
cover anything  for  bis  services. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §g  594r-607;   Dec.  Dig.  1 131.*] 

4.  Contracts  (g  142*)  —  CoupKNaATioN  op 
Agent— QuBSTioN  fob  Jubt. 

In  an  action  for  compensation  for  servic- 
es in  procuring  for  defendant  a  contract  for 
street  improvements,  evidence  held  sufficient  to 
require  submission  to  the  jury  of  the  question 
whether  it  was  contemplated,  at  the  time  of 
plaintifTs  hiring,  that  he  should  expend  money 
for  theater  tickets,  liquor,  and  otherwise  in 
entertaining  city  councQmen,  in  order  to  pro- 
cure the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  1826;    Dec.  Dig.  |  142.*] 

Department  2.  Appeal  from  Circuit  Court, 
Klamath  County ;   Henry  L.  Benson,  Judge. 

Action  by  M.  M.  Obenchaln  against  the 
Ransome-Crummey  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  was  an  action  to  recover  for  services 
rendered  and  for  money  paid  out  on  behalf 
of  defendant  at  Its  request.  The  causes  of 
.action  are  separately  stated.  The  first  cause 
of  action  alleges:  "That  heretofore,  to  wit, 
between  the  1st  day  of  February  and  the 
30th  day  of  November,  Inclusive,  in  the  year 
1910,  the  plaintiff  rendered  services  and  per- 
formed labor  for,  and  at  the  special  Instance 


and  request  of  the  defendant,  of  the  reason- 
able worth  and  value  of  $1,500.  •  •  • 
That  for  said  service  and  labor  so  rendered 
and  performed  the  defendant  promised  and 
agreed  to  pay  plaintiff  the  sum  of  $1,600. 
*  •  •  That  the  defendant  has  not  paid 
the  plaintiff  the  said  sum,  or  any  portion 
thereof,  except  the  sum  of  $300,  paid  as  fol- 
lows, to  wit:  During  the  months  of  October 
and  November,  1910."  The  second  cause  of 
action  alleges:  "That  heretofore,  to  wit,  be- 
tween the  20th  day  of  February,  1910,  and 
the  1st  day  of  October,  1910,  at  Medford. 
Or.,  and  at  Klamath  Falls,  Or.,  at  the  re- 
quest of  the  defendant,  the  plaintiff  paid  out 
and  expended  for  the  said  defendant  the  sum 
of  $616.70.  ♦  »  •  That  In  consideration 
thereof,  defendant  promised  to  pay  the  samq 
to  plaintiff,  but  that  the  defendant  has  not 
paid  the  same,  or  any  portion  thereof,  ex- 
cept the  sum  of  $430,  paid  as  follows,  to  wit: 
Between  the  14th  day  of  May,  1910,  and  the 
30th  day  of  September,  1910."  Answering 
the  first  cause  of  action  the  defendant  denied' 
that  plaintiff  rendered  services  for  a  longer 
period  than  two  months,  or  that  such  servioes 
were  of  greater  value  than  $300,  and  alleged 
payment  of  such  sum.  Answering  the  sec-  . 
ond  cause  of  action  defendant  denied  that 
plaintiff  ever  paid  out  the  sum  of  $516,  or 
any  sum,  on  behalf  of  defendant  This  was 
followed  by  a  counterclaim  against  plaintiff 
for  the  sum  of  $650,  money  had  and  received 
by  him  to  be  expended  for  the  use  and  bene- 
fit of  the  defendant  The  counterclaim  was 
denied  In  the  r^ly.  The  cause  being  at  is- 
sue. It  was  set  for  trial  July  12,  1912,  but 
was  continued  to  the  December  term,  1912. 
The  case  was  set  for  trial  on  January  15, 
1913.  On  the  14th  of  January  court  adjourn- 
ed until  the  17th  of  that  month.  Defendant 
Is  a  California  corporation  having  Its  place 
of  business  In  San  Francisco.  Its  local  at- 
torney, Horace  M.  Manning,  resided  at  Klam- 
ath Falls,  and  its  general  attorney,  B.  F.  M. 
Soto,  resided  In  San  Francisco,  and  had  not 
been  admitted  to  practice  In  Oregoa  On  the 
14th  day  of  January  Mr.  Soto,  as  shown  by 
the  affidavits,  arrived  at  E^lamath  Falls,  but 
was  unaccompanied  by  any  witnesses.  On 
the  16th  day  of  January,  1913,  Attorneys 
Soto  and  Manning  filed  affidavits  for  contin- 
uance, the  gist  of  which  Is  to  the  effect  that 
Mr.  Soto  came  pr^ured  to  try  the  case  on 
the  16th,  and  was  ready  to  do  so,  but  that 
by  reason  of  being  connected  with  Important 
litigation  In  California,  he  would  be  unable 
to  remain  for  the  trial  of  the  case  on  the 
17th,  that  the  president  and  secretary  of  the 
corporation  were  necessary  witnesses,  and 
that  time  would  be  requisite  to  bring  them 
from  San  Francisco  to  Klamath  Falls.  The 
court  overruled  the  motion,  and  the  trial  pro- 
ceeded; Mr.  Manning  appearing  for  defend- 
ant and  cross-examining  plaintiff  and  his 
witnesses.  There  was  a  verdict  for  plaintiff, 
and  defendant  appeals. 


•For  otber  cases  ue  same  topic  and  section  NUMB£!R  la  Dec  Dig.  &  Am.  Dig.  Kay-No.  Sarlaa^i^Rap'r 
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R.  is.  F.  Soto,  of  San  Frandsco,  Cid.  (H. 
M.  Manning,  of  Klamath  Falls,  on  the  brief), 
for  appellant  C.  F.  Stone,  of  Klamath  Falls 
(Stone  &  Barrett,  of  Klamath  Falls,  on  the 
brief),  for  respondent 

McBRIDB,  a  J.  (after  stating  the  facts 
as  above).  [1]  Granting  or  OTerrallng  a  mo- 
tl<m  for  a  continuance  is  a  matter  In  thQ 
sound  discretion  of  the  court  and  will  not  be 
reviewed  except  for  an  abuse  of  such  discre- 
tion. There  was  no  abuse  of  it  in  this  case. 
The  issues  were  simple,  and  Mr.  Manning,  a 
local  attorney  of  r^ute,  was  amply  comi>e^ 
tent  to  try  the  case.  The  president  and  sec- 
retary of  the  defendant  were  not  present  on 
the  14th  or  ISth,  and,  if  their  attendance  was 
at  all  necessary  or  desirable,  it  seems  evi- 
dent that  they  coold  have  been  there  on  the( 
17th.  The  case  had  been  a  long  time  at  is- 
sue, the  defendant  having  already  secured 
one  continuance,  and  the  court  did  not  err  In 
refusing  to  delay  it  further. 

[2]  Objections  are  made  to  the  rulings  of 
the  court  in  admitting  certain  testimony  of- 
fered by  plaintiff,  but,  taking  into  considera- 
tion all  the  testimony  offered,  we  are  satis- 
fled  that  the  jury  could  not  have  rmdered  a 
different  verdict  In  any  evmt;  and.  under 
the  provisions  of  section  3  of  article  7  of  our 
Ck>nstitutlon,  as  amended  November  8,  1910 
(see  Laws  1911,  p..  7),  the  Judgment  should 
be  afiSrmed. 

[3]  The  most  serious  objection  urged  by 
defendant's  counsel  was  the  refusal  of  the 
court  to  direct  a  nonsuit  on  account  of  the 
alleged  Illegality  of  the  contract  It  appears 
from  the  testimony  that  the  defendant,  which 
is  engaged  In  contracting  for  street  improve- 
ments, paving,  and  matters  of  that  nature, 
was  desirous  of  obtaining  contracts  for  such 
work  In  the  cities  of  Klamath  Falls  and 
Medford,  and  that  it  employed  the  plaintiff 
as  its  agent  to  work  up  and  secure  such  con- 
tracts. In  doing  this  he  testifled  that  he 
spent  some  money,  amounting  to  over  $200, 
purchasing  theater  tickets,  paying  for  liquor, 
and  otherwise  entertaining  councUmen,  for 
which  sum  he '  afterward  demanded  reim- 
bursement from  defendant,  but  did  not  in- 
clude It  In  the  complaint  in  this  action. 
Now,  If  the  testimony  shows  that  the  de- 
fendant, when  it  hired  plaintiff,  contemplat- 
ed or  intended  that  he  should  expend  money 
for  such  purposes,  the  contract  of  hiring 
was  illegal  and  void,  and,  irrespective  of  the 
condition  of  the  pleadings,  It  would  have 
been  the  duty  of  the  court  so  to  declare  It 
and  dismiss  the  case.  Oscanyan  v.  Winches- 
ter Repeating  Arms  (Company,  1U3  U.  S.  261, 
ae  !<.  Ed.  639. 

[4]  It  remains,  therefore,  «to  be  deduced 
from  the  evidence  whether  such  expenditures 
were  contemplated  by  the  defendant  when 
the  contract  was  made.  The  testimony  on 
that  subject  appears  In  the  bill  of  exceptions 
in  the  following  language  used  by  plaintiff: 
"Q.  14.  A.  letter  was  introduced  by  the  coun- 


sel for  the  defendant,  showing  that  yon 
made  a  demand  on  them  for  the  payment  of 
$300.  I  think  it  was  in  June,  1911,  probably. 
Why  was  not  that  $300,  or  all  of  it,  included 
in  the  complaint  that  was  finally  filed  against 
the  Ransome-Crummey  Ck)mpany7  A.  I  sub- 
mitted that  to  you,  to  my  attorney,  Mr.  Stone, 
and  Mr.  Stone  advised  me  that  he  would 
not  put  that  in  the  complaint  from  the  fact 
that  the  money  was  expended  in  entertaining 
the  coundlmen  at  Medford,  such  as  pertiaps 
theater  tickets  and  saloon  bills,  and  also  the 
money  expended  in  the  same  way  In  Klamath 
Falls,  and  Mr.  Stone  refused  to  put  it  on  the 
complaint,  and  for  that  reason  I  made  a 
demand  on  them;  otherwise  I  would  have 
to  stand  for  it  myself,  because  that  money 
was  paid  out  of  my  own  pocket,  or  from  my 
personal  account  Q.  15.  Was  all  that  mon- 
ey expended  in  that  way?  A.  All  but  $86.70. 
We  scratched  that  out,  and  $86.70  Is  the 
balance  over  and  above  the  expense  account 
that  we  allege  In  our  complaint  Q.  16.  What 
did  they  tell  you  with  reference  to  this  ex- 
pense Question  when  yon  were  employed  by 
them,  and  came  up  here  to  do  the  work,  if 
anything?  A  Mr.  Crummey  told  me  that' 
anymoney  that  I  spent  would  be  returned 
to  me.  Q.  17.  Did  they  tell  you  to  expend  It 
in  that  manner?  A.  They  did.  They  told 
me  to  expend  it  in  promotion  work,  that  Is 
the  understanding,  and  spend  as  I  see  fit  to 
use  it  *  *  *  Q.  Tou  admit  that  you  went 
down  in  your  pocket  and  used  funds  for  the 
pnri>ose  of  entertaining  councUmen,  buying 
theater  tickets  for  them,  saloon  bills,  etc., 
in  endeavoring  to  get  contracts,  do  you?  A. 
I  will  say  that  I  spent  it  In  entertaining; 
yes,  sir.  Q.  Tou  did  that  yourself?  A.  I  did 
that  myself.  *  *  *  Q.  1.  Tou  said  you 
were  hired  by  the  company  for  the  purpose 
of  obtaining  contracts,  and  such  as  that, 
while  you  were  in  thdr  employ?  A.  That 
was  my  understanding.  Q.  12.  And  were  you 
to  use  expense  money  for  that  purpose?  A. 
For  that  purpose;  yes,  sir.  Q.  13.  And  yon 
expended  this  $300,  that  you  testified  to  for 
the  purpose  of  entertaining  officials?  A,  I 
did  not  say  public  ofiaclals  altogether;  do  not 
understand  me  that  way."  Taking  this  testi- 
mony as  a  whole^  it  indicates  that  plaintiff 
was  hired  to  work  up  and  obtain  certain 
contracts  for  the  plaintiff,  but  there  is  noth- 
ing in  the  langruage  quoted  which  shows  that 
defendant  ever  authorized  him  to  expend 
money  for  the  Illegal  purpose  of  treating 
coundlmen.  The  presumption  that  a  person 
Is  innocent  of  a  crime  or  wrong  applies  as 
well  in  civil  as  In  criminal  matters;  and,  in 
the  absence  of  evidence  that  such  expendi- 
tures were  contemplated  by  the  parties  when 
the  contract  was  made,  we  must  assume  that 
the  expense  money  which  was  to  be  allowed 
plaintiff  was  intended  only  to  cover  such 
legitimate  expenses  as  he  might  incur  In  ob- 
taining contracts  for  his  employer.  Were 
this  a  suit  by  the  defendant  to  enforce  the 
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collection  of  a  sum  due  upon  a  contract  ob- 
tained by  Its  agent's  having  used  corrupt 
methods  to  secure  it,  a  different  question 
might  arise;  but  that  Is  not  this  case.  The 
contract  was  not  for  a  corrupt  purpose.  The 
agent  was  employed  to  promote  the  employ- 
er's Interest  by  means  presumably  lawfuL 
The  agreement  to  reimburse  him  for  expense 
money  was  for  such  expenses  as  be  might 
legitimately  Incur;  and  it  Is  for  expenses  of 
the  latter  character  that  he  seeks  to  recover 
tn  this  action,  clearly  recognizing  the  fact 
that  moneys  spent  in  treating  and  entertain- 
ing councUmen  were  not  such  as  could  be 
recovered  under  the  terms  of  his  employ- 
ment. He  is  not  to  be  deprived  of  compensa- 
tion for  work  legitimately  done  and  money 
legitimately  expended  under  the  terms  of  his 
contract,  by  reason  of  the  fact  that  In  his 
zeal  for  his  employers  he  expended  money 
outside  of  the  fair  Intent  of  bis  contract. 
The  court  instructed  the  Jury  «m  this  subject 
as  follows :  "The  court  Instructs  you,  gentle- 
men of  the  jury,  that  If  you  find  from  the 
evidence  adduced  here  In  the  trial  of  the 
above-entitled  action  that  plaintiff  and  the 
.defendant  herein  entered  Into  an  agreement 
whereby  defendant  was  to  pay  the  plaintiff 
mon^  for  the  securing  of  public  contracts, 
and  authorized  said  plaintiff  to  use  money 
In  the  entertainment  of  public  ofBdals  for 
the  purpose  of  Influencing  them  In  letting 
sndi  contracts  to  the  defendant,  and  that 
plaintiff  did  so  expend  such  money  for  that 
purpose,  then  you  will  find  for  defendant, 
as  such  an  agreement  is  against  public  poli- 
cy and  Is  void."  The  Jury  having  found 
that  no  such  corrupt  contract  was  entered 
into,  that  feature  of  the  case  is  disposed  of. 
The  Judgment  is  affirmed. 

BEAN,  EAKIN,  and  EAMSBT,  JX,  con- 
cur;  McNABT,  J.,  not  sitting. 


TONSETH  V.  LABSEN  et  ai 
(Supreme  Court  of  Oregon.    March  8,  1914.) 

1.  Specific  Prbformanoe  (8  42*>— Cohtbaots 
Enfobceablb  —  Pabol  Contraots  —  Past 
Pebfobuance. 

To  maintain  a  suit  for  specific  perform- 
ance of  a  parol  contract  to  purchase  real  es- 
tate, the  plaintiff  must  have  been  placed  in  pos- 
session under  the  contract,  and  it  is  not  suffi- 
cient that  he  continued  a  possession  begun  un- 
der a  prior  tenancy  or  other  arrangement. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  S!  124,  129,  133;  Dec. 
Dig.  i  42.*] 

2.  Gifts  (8  5*)— Inteb  Vivos— Pabol  Aobkk- 
MXNT  TO  Makk  Gift. 

Where  plaintiff,  as  tenant,  was  pacing  $60 
a  year  as  rental  for  a  half  interest  in  premises, 
an  oral  promise  to  convey  the  interest  to  him 
if  he  would  pay  the  taxes  and  assessments, 
which  amounted  to  less  than  the  rental,  was 
merely  an  oral  agreement  to  make  a  gift. 

[Ed.  Note. — For  other  cases,  see  Gifts,  Cent. 
Dig.  S§  22-27;  Dec.  Dig.  §  5.*!l 


8.  Specific  Perfobuanck  ({  85*)  —  Aqbee- 

UENTS   ENFOBCBABI.B— AOBEEHENT  TO  MAKX 

Gift. 

Though  the  doctrine  of  part  performance 
applies  to  oral  ^ts  as  well  as  to  contracts, 
specific  performance  of  an  agreement  to  make 
a  gift  of  real  estate  wUl  not  be  enforced  unless 
possession  was  given  to,  and  taken  by,  the 
donee,  and  valuable  and  permanent  improve- 
ments made  thereon. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {§  219-222;   Dec  Dig.  i 

4.  Specifio    Pebfoekancb    (S    44*>— Aoeer- 

MEKTB   BiTFOBCEABLE— AGBEEUEHT  TO   MaKK 

Gift. 

A  parol  agreement  by  defendant  to  convey 
a  half  interest  In  premises  to  plaintiff,  if  he 
would  pay  the  taxes  and  assessments  tnereon, 
will  not  be  specifically  enforced,  where  the 
amount  of  taxes  and  assessments  actually 
paid  by  plaintiff  are  leas  than  a  reasonable  rent- 
al, and  plaintiff  makes  no  offer  to  repay  de- 
fendant the  amount  of  bonded  street  assess- 
ment paid  by  the  latter  after  sack  agreement, 
and  plaintiff  has  no  valuable  or  permanent  im- 
provements on  the  property. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  S  126;   Dec.  Dig.  |  44.*] 

Department  2.  Appeal  from  Clrcalt  Conrt, 
Multnomah  Coonty;  Henry  E.  McGinn, 
Judge. 

Suit  by  Blrger  Tonseth  against  H.  Iiarsen 
and  others.  From  a  decree  for  defendants, 
plaintifl  appeals.    AfiBrmed. 

This  is  a  suit  for  the  specific  performance 
of  a  contract  to  convey  an  undivided  one- 
half  interest  in  lots  Nos.  6,  6,  7,  and  8,  in 
block  No.  4,  Larsen's  addition  to  the  dty  of 
Portland,  Or.  The  trial  court  rendered  a  de- 
cree in  favor  of  the  defendants,  and  the 
plaintiff  appeals. 

Plaintiff,  Blrger  Tonseth,  a  son-in-law  of 
the  Larsons,  went  into  possession  of  the  lota 
in  question  as  a  tenant  of  the  defendants 
Larsen  about  three  years  prior  to  the  al- 
leged contract  He  was  a  widower  and  en- 
gaged In  the  floral  business.  On  the  1st  day 
of  April,  1903,  H.  Larsen  and  Mary  Larsen, 
his  wife,  entered  into  a  written  contract  with 
Cornelius  Tonseth  and  wife  for  the  sale  of 
a  one-half  Interest  in  the  lots  in  question. 
Cornelius  Tonseth  agreed  to  -pay  $250  cash  on 
delivery  of  the  agreement,  and  |750  within 
five  years  froin  date  thereof,  with  Interest, 
and  further  agreed  to  pay  all  municipal  as- 
sessments, all  taxes  levied  upon  the  premises, 
and  to  keep  the  property  Insured  in  favor  of 
the  Larsens  for  $500.  CorneUus  Tonseth 
carried  out  the  terms  and  conditions  of  this 
agreement,  and  on  July  18,  1910,  the  Larsens 
executed  a  deed  to  him.  Prior  to  the  alleged 
contract,  Blrger  Tonseth  had  been  leasing 
three  greenhouses  upon  the  property,  and  for 
the  last  year  had  paid  $120  as  rental. 

Plaintiff  alleges  that,  at  the  same  time  and 
place  that  the  Xiarsens  entered  into  the  con- 
tract with  Cornelius  Tonseth  and  wife  for 
the  sale  of  one-half  of  the  property,  they  al- 
so entered  into  an  agreement  with  him 
whereby  they  promised  and  agreed  to  deed 
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to  blm  an  nndlTlded  one-half  Interest  In  the 
lots  described,  provided  that  he  would  pay 
all  the  taxes  and  Improvements  which  might 
be  levied  against  said  lots,  which  provision 
Tvas  agreed  to  be  the  consideration  for  the 
property.  Blrger  Tonseth  having  married 
again,  about  two  years  after  the  making  of 
the  deed  to  Cornelius  Tonseth  for  one-halt 
of  the  lots,  the  Larsens  conveyed  the  other 
one-half  to  P.  W.  Thorsen,  another  son-in- 
law,  and  Clara  Thorsen,  his  wife.  P.  W. 
Thorsen  notified  Comellns  Tonseth  that  be 
had  purchased  one-half  of  the  property  and 
shonld  expect  rent  from  May  1,  1912.  After 
considerable  correspondence  between  Thorsen 
and  the  attorney  for  Cornelius  Tonseth  In 
regard  to  leasing  one-half  of  the  proi)erty,  or 
dividing  the  same,  Blrger  Tonseth  demanded 
a  deed  from  the  Larsens,  and,  upon  being 
refused,  commenced  this  suit  The  defend- 
ants deny  the  contract  with  plaintltT,  and 
further  pleaded  that  no  note  or  memorandum 
in  writing  signed  by  said  H.  Larsen,  or  by 
any  person,  was  ever  made  of  any  such  al- 
leged contract,  or  of  any  contract 

C.  M.  Idleman,  of  Portland,  for  appellant 
C.  W.  Fulton,  of  Portland  (Fulton  &  Bower- 
man,  of  Portland,  on  the  brief),  for  respond; 
ents. 

« 

BEAN,  J.  (after  stating  the  facts  as  above). 
After  the  making  of  the  written  contract  be- 
tween Cornelius  Tonseth  and  the  Larsens, 
April  1,  1903,  the  Tonseth  brothers  continued 
In  possession  of  the  property  and  in  business 
as  partners.  Plaintiff  paid  the  taxes,  which 
amounted  on  an  average  to  about .  $30  per 
year,  $15  for  one-half,  and  also  a  sewer  as- 
sessment of  $5^.35.  He  made  one  annual 
payment  on  a  street  assessment  On  Janua- 
ry 8, 1912,  Mr.  Larsen  paid  the  bonded  bLreet 
assessment  against  one  of  the  lots  In  the  sum 
of  $360.18,  no  part  of  which  has  been  repaid 
or  tendered.  After  the  alleged  contract,  the 
dty  widened  a  street,  necessitating  the  tak- 
ing of  15  feet  from  the  property,  for  which 
the  dty  paid  to  Larsen  $180. 

Plaintiff,  as  witness  in  his  own  behalf, 
states  the  contract,  as  he  claims  it,  as  fol- 
lows: "Well,  my  brother  and  I  wanted  to  buy 
the  whole  lots,  and  Mr.  Larsen's  price  was 
$2,000,  which  I  considered  was  an  outrageous 
price,  and  I  told  Mr.  Larsen  so  at  the  time, 
80  he  says,  'I  wHl  tell  yon  what  I  will  do;  I 
will  sell  one-half  to  your  brother,  and,  if 
you  will  pay  the  Street  improvements  and  the 
taxes,  I  will  give  you  the  other  halt'  I  said, 
•That  Is  all  right'  Well,  then  we  signed  up 
the  agreement  with  my  brother  for  the  other 
half,  and  Mrs.  Larsen  was  present  at  the 
tlrne^  and  it  was  all  talked  over  at  the  same 
time,  and  Mrs.  Larsen  she  spoke  up  and  she 
said  (I  remember  that  distinctly),  she  said, 
'I  will  see  to  that,  that  you  wUl  get  it' 
Those  were  her  very  words." 

Comellns  Tonseth  testified  to  substantially 
the  same  effect,  stating  that  Larsen  said  that 


he  would  "deed"  the  property  to  his  brother. 
Plaintiff  testified  that  Larsen  had  not  exer- 
cised control  over  the  property,  "not  that  you 
would  notice,"  since  1903;  that  he  (Blrger 
Tonseth)  had  been  in  control  of  it.  After 
Cornelius  Tonseth  purchased  one-half  of  the 
property,  Blrger  paid  no  rent  It  appears 
that  they  never  built  on  the  four  lots,  but 
laid  pipes  to  the  greenhouses,  improved  the 
plumbing,  made  improvements  on  adjacent 
property,  and  built  a  coal  bin  on  the  lots. 
The  defendants  offered  no  testimony.  Mrs. 
Larsen  at  one  time  stated  that  she  supposed 
that  Mr.  Larsen  had  changed  his  mind  In  re- 
gard to  giving '  an  Interest  in  the  lots  to 
plaintiff. 

It  is  contended  on  behalf  of  plaintiff  that 
the  payment  of-  the  taxes  and  sewer  assess- 
ment is  a  part  performance  of  the  contract  so 
as  to  take  the  same  out  of  the  statute  of 
frauds;  that  Thorsen  and  his  wife  knew  all 
the  conditions  of  the  contract  with  plaintiff ; 
and  that  they  took  the  conveyance  with  no^ 
Uce  of  plaintiff's  rights.  It  will  be  noticed 
that  there  was  no  diange  in  the  possession  of 
the  property  at  the  time  of  making  the  al- 
leged contract,  except  that  Cornelius  Ton- 
seth engaged  in  business  with  plaintiff;  the 
brothers  occupying  the  property  Jointly.  It 
Is  not  contended  by  plaintiff  that  he  made 
any  considerable  Improvemeiots  upon  the 
lota  It  will  be  noticed,  also,  that  In  his 
statement  the  time  for  the  conveyance  to 
him  of  one-half  of  the  lots  Is  left  Indefi- 
nite. It  is  claimed  by  counsel  for  plaintiff 
that  the  conveyance  was  to  be  made  at  the 
time  of  the  conveyance  to  Cornelius  Tonseth 
of  the  other  one-half.  It  appears,  however, 
that,  although  these  brothers  were  in  part- 
nership and  occupying  the  property  together, 
there  was  no  request  for  a  deed  to  be  made 
to  Blrger  Tonseth  at  the  time  the  one  was 
executed  to  Cornelius.  No  consideration  for 
the  deed  is  claimed  to  have  been  agreed  upon, 
except  that  the  plaintiff  undertook  to  pay 
the  taxes  for  municipal  Improvements  as- 
sessed against  the  property.  It  is  the  con- 
tention of  counsel  for  defendants  that  in  or- 
der to  Justify  a  decree  for  the  performance 
of  a  parol  agreement,  required  by  the  statute 
of  frauds  to  be  in  writing,  the  contract  must 
be  certain  and  definite,  and  the  acts  of  part 
performance  clearly  established  by  the  proof 
(26  Am.  &  Eng.  Enc.  [2d  Ed.]  p.  59) ;  and  that 
plaintiff's  case,  as  made,  does  not  meet  this 
requirement;  that  the  contract  amounts  to 
no  more  than  an  oral  contract  to  make  a 
gift  of  real  estate  at  some  indefinite  time. 

[1]  In  the  case  of  Brown  v.  liord,  7  Or.  302, 
this  court  adopted  the  rule  announced  in 
MJahana  v.  Blunt,  20  Iowa,  144,  to  the  effect 
that  the  continuance  in  possession  by  a  ten- 
ant cannot  be  deemed  such  a  part  perform- 
ance or  taking  of  possession  under  a  contract 
to  purchase  as  to  take  the  case  out  of  the 
statute  of  frauds.  The  possession  must  un- 
equivocally refer  to  and  result  from  the 
agreement    At  page  810  of  the  opinion  of  7 
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Or.,  the  conrt  said:  "This  court  beld  in  the 
case  of  Odell  v.  Morln,  5  Or.  96,  whldi  was 
a  suit  for  the  specific  performance  of  a  parol 
contract  for  the  sale  of  land,  that  'the  con- 
tract which  is  sought  to  be  specifically  exe- 
cuted ought  not  only  to  be  proved,  but  the 
terms  of  it  should  be  so  precise  as  that  nei- 
ther party  could  reasonably  misunderstand 
them.  If  the  contract  be  vague  or  uncertain, 
or  the  efforts  to  establish  it  be  insufficient, 
a  court  of  equity  will  not  exercise  Its  extra- 
ordinary Jurisdiction  to  enforce  it' " 

In  36  Cyc.  681,  the  rule  is  stated  thus: 
"The  land  which  is  the  subject-matter  of  the 
contract  must  be  clearly  identified;  the  price 
or  other  consideration  must  not  be  uncertain; 
and,  tf  the  sale  is  on  credit,  the  time  for  pay- 
ment should  be  clearly  proved." 

[2]  From  a  careful  examination  of  the  evi- 
dence, we  think  that  the  agreement  amount- 
ed to  no  more  than  an  oral  agreement  to 
make  a  gift  Theretofore  the  plaintiff  had 
been  using  the  property  and  paying  a  rental 
of  as  high  as  $120  per  annum.  One-half  of 
said  rental  would  amount  to  $60  for  the  use 
of  the  undivided  one-half.  The  taxes  and 
sewer  assessment  paid  by  the  plaintlfl  would 
amount  to  less  than  the  rental. 

[3]  The  doctrine  of  part  performance  ap- 
plies to  oral  gifts  as  well  as  to  contracts; 
but  specific  performance  of  an  agreement  to 
make  a  gift  of  real  estate  will  not  be  en- 
forced unless  possession  was  given  to  and 
taken  by  the  donee,  and  valuable  and  per- 
manent improvements  were  made  thereon. 
The  rule  is  stated  in  36  Oya  682,  as  follows: 
"To  authorize  specific  enforcement  of  oral 
gifts  there  must  be  both  possession  taken 
and  improvements  made  on  the  part  of  thO 
donee."  Also:  "The  ImproTemoitB  must 
have  been  made  on  the  faith  of  the  gift  and 
be  exclusively  referable  thereto."  On  page 
684  (86  Cyc.)  it  is  stated  that  improvements 
must  be  valuable  and  permanent 

In  order  to  maintain  a  suit  for  specific 
performance  of  a  contract  to  purchase  real 
estate  which  rests  in  parol,  it  must  appear 
that  the  plaintiff  was  placed  in  possession 
of  the  premises  under  the  contract  It  is 
not  suflJclent  that  he  continued  a  possession 
beg^un  under  a  prior  tenancy  or  other  ar- 
rangement In  36  Cyc.  659,  we  find:  "Pos- 
session, in  order  to  be  an  act  of  part  per- 
formance, either  alone  or  in  connection  with 
other  acts,  is  subject  to  several  require- 
ments. First  It  must  have  been  taken  in 
pursuance  of  the  contract  Further,  it  must 
be  exclusively  referable  to  the  contract;  that 
is  to  say,  it  must  be  such  a  possession  that 
an  outsider,  knowing  aU  the  circumstances 
attending  it,  save  only  the  one  fact  the 
alleged  contract  would  naturally  and  rea- 
sonably infer  that  some  contract  existed  re- 
lating to  the  land  of  the  same  general  nature 
as  the  contract  alleged."    The  important  ap- 


plication of  this  rule  is  where  a  possession 
is  begun  before,  and  continuing  after,  the 
making  of  the  oral  contract  Special  con- 
tinuance in  possession  does  not  satisfy  the 
tests  of  an  effective  act  of  part  performance, 
since  it  does  not  point  to  a  new  contract  but 
may  be  accounted  for  by  reference  to  the 
former  right  or  title,  also  since  there  has 
been  no  change  of  position  on  plaintitTs 
part  which  could  work  a  fraud  upon  him 
on  refusal  of  specific  performance.  A  con- 
tinuance in  possession  of  land  by  a  tenant 
will  be  referred  to  his  original  tenancy,  even 
though  the  original  term  has  expired;  there- 
fore a  tenant's  continued  possession  is  not 
an  act  of  part  performance  of  his  contract 
to  purchase  from  his  landlord.  36  Cyc.  661 ; 
Wllmer  v.  Farris,  40  Iowa,  309.  In  the  lat- 
ter case  the  contract  sought  to  be  enforced 
rested  in  parol.  The  parties  to  the  contract 
were  partners.  The  only  alleged  diange  of 
possession  was  that  plaintiff  claimed  to  with- 
draw from  the  management  of  the  partner- 
ship business,  leaving  the  defendant  alone 
in  possession  of  the  property  and  business. 
It  was  held  that  that  did  not  show  that  the 
defendant  had  taken  and  held  possession 
under  and  by  virtue  of  the  contract  so  as 
to  take  the  case  out  of  the  statute  of  frauds. 
See,  also,  Hutton  v.  Doxsee,  11'6  Iowa,  13, 
89  N.  W.  79;  Johnston  v.  Clancy,  4  Blackf. 
(Ind.)  94,  28  Am.  Dec.  46;  Lake  Erie  &  W. 
R.  Co.  V.  Mich.  Central  B.  Co.  (C.  0.)  86 
Fed.  840. 

[4]  The  reason  for  the  Interposition  of  a 
conrt  of  equity  to  enforce  a  parol  contract 
for  the  sale  of  real  estate,  where  there  has 
been  a  part  performance,  is  based  upon  the 
proposition  that  equity  should  not  aid  a 
party  to  perpetrate  a  fraud.  The  evidence 
should  show  that  the  conduct  of  the  defend- 
ants has  been  such  that  thdr  refusal  to 
perform  the  contract  would  operate  to  de- 
fraud the  plaintiff.  The  plaintlfl  having 
paid  no  more  than  a  fair  rental  for  the  prop- 
erty, and  not  having  paid  or  offered  to  pay 
defendant  the  amount  paid  by  him,  $360.18, 
for  the  bonded  street  assessment  and  having 
made  no  permanent  or  valuable  improve- 
ments on  the  property,  there  is  nothing  to 
indicate  that  in  any  event  the  plaintlfl 
would  not  have  an  adequate  remedy  at  law, 
in  an  action  for  damages  for  a  breach  of 
the  contract  if  any  there  was.  The  posses- 
sion was  not  shown  to  have  been  taken  by 
plaintlfl  under  the  alleged  contract  and,  un- 
der the -circumstances  of  this  case,  a  court 
of  equity  should  not  Interfere  to  enforce  an 
oral  agreement  to  make  a  gift  of  the  prop- 
erty. 

The  decree  of  the  lower  court  will  there- 
fore be  affirmed. 

McBBIDE,  C.  J.,  and  BAKIN  and  Mc- 
NABY,  JJ,  concur. 
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STATE  T,  ODBW. 
<Sapreme  Conrt  of  Oregon.     March  8,  1914.) 

1.  WlTNKSSKS   (f   243*}— EZAUINATIOir— LEAS- 

xma  Questions— DiBCBimoN  ot  Cottbt. 
On  a  trial  for  statutory  rape,  where  the 
prosecutrix  was  stupid  and  densely  ignorant, 
not  knowing  even  the  state  and  county  in  which 
she  Uved,  it  was  within  %ht  discretion  of  the 
court  to  permit  leading  questiona  by  the  pros- 
ecuting attorney. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |f  79S,  847 ;   Dec.  Dig.  {  243.*] 

2.  WiTNSSBXS   (f  291*)  —  EZAiaitAIIOIl  —  B»- 

cALUKo  Witness. 

On  a  trial  for  statutory  rape,  where  pros- 
ecutrix has  been  recalled  and  testified  that  an- 
other person  had  seznal  intercourse  with  her, 
but  denied  that  any  boys  bad  done  so,  the  re- 
foml  to  allow  defendant  to  again  recall  her  for 
cross-examination  on  that  question  is  not  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  VHtnesses, 
Cent  Dig.  §{  1006,  1007:    Dec.  Dig.  {  291.*] 

3.  Rape    (}    48*)— Etidenoe— ADiassiBiUTr. 

On  a  trial  for  statutory  rape,  evidence  of 
statements  by  prosecutrix  to  a  third  person 
some  time  after  the  offense  accusing  defendant 
are  admissible,  especialljr  where  he  has  offered 
proof  that  the  prosecution  was  instigated  by 
the  mother  ot  the  prosecutrix  to  extort  money 
from  defendant 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  $S  67-60 ;   Dec.  Dig.  f  48.*] 

4.  Cbiminal  Law  (|  824*)— Tbial— Ikstbtjo- 

TIONS— NECESSITT  TOB  REQUEST. 

Error  cannot  be  predicated  on  the  failnre 
to  de&ie  "penetration"  in  a  trial  for  statutory, 
rape,  in  the  absence  of  a  request  for  such  an 
instruction. 

[Ed.    Note.— For    other   cases,    see    Criminal 
liaw.  Cent  Dig.   U  1096-2004;    Dec.   Dig.  { 
824.'] 
6.  OBimiiAi,   Law    (|   800*)— Iwbteuomohs— 

DEnnZNQ  TEBKB. 

In  a  trial  for  statutory  rape,   it  is   not 

necessary  for  the  conrt  to  define  ''penetration." 

[Ed.    Note.— For   other    cases,    see    Criminal 

Law,  Cent  Dig.  H  1808-1810,  1812;  Dec.  Dig. 

i  800.*]  - 

Appeal  from  Circuit  Court;  Jackson  Coun- 
ty;  F.  M.  Calkins,  Judge. 

Virgil  Oden  was  convicted  of  rape,  commit- 
ted by  having  carnal  Intercourse  with  a  girl 
under  the  age  of  14  years,  and  appeals.  Af- 
firmed. 

W.  J.  Canton,  of  Watervllle,  Wash.,  for 
appellant  B.  B.  Kelly,  of  Medford,  for  the 
State. 

McBRIDE,  a  J.  [1]  The  first  ground  of 
error  alleged  was  the  ruling  of  the  conrt  per- 
mitting the  district  attorney  to  ask  the  pros- 
ecuting witness  leading  questions.  The  evi- 
dence shows  that  the  girl  was  about  14  years 
of  age,  stupid  almost  to  the  verge  of  imbe- 
cility, and  densely  Ignorant — ^not  even  know- 


ing the  state  and  county  in  whicb  she  lived. 
It  Is  dlflBcult  to  see  how  the  district  attorney 
could  have  obtained  any  evidence  whatever 
from  this  witness  except  by  asking  her  lead- 
ing questions  and  even  simplifying  these  to 
the  caliber  of  her  understanding.  Leading 
questions  are  always  in  the  discretion  of  the 
court,  and  we  do  not  think  that  it  abused 
its  discretion  in  this  instance. 

[2]  The  second  objection  Is  that  the  court 
erred  in  refusing  to  allow  defendant's  coun- 
sel to  recall  the  witness  for  further  cross- 
examination  respecting  her  Intercourse  with 
other  persons.  It  appears  from  the  record 
that  she  was  actually  recalled  and  interrogat- 
ed as  to  this  subject  and  answered  that  an- 
other person  had  had  sexual  Intercourse  with 
her,  but  denied  that  any  boys  had  done  so. 
The  defendant's  counsel  made  no  offer  of 
further  proof  along  that  line,  and  from  what 
appears  In  the  record  the  matter  was  fully 
covered  by  the  questions  asked  and  answered. 

[S]  ISie  next  objection  Is  to  the  admission 
by  the  court  of  the  testimony  of  Mrs.  Marsh 
tending  to  show  that  the  prosecutrix  some 
time  after  the  alleged  commission  of  the  of- 
fense made  statements  to  her  accusing  the 
defendant  of  Oie  crime.  It  needs  no  citation 
of  authority  to  show  that  admission  of  evi- 
dence of  such  complaints  was  admissible,  and 
it  was  especially  so  in  this  case,  where  the 
defendaunt  had  offered  proof  tending  to  in- 
dicate that  the  charge  against  him  had  been 
instigated  by  the  mother  of  the  prosecutrix 
for  the  purpose  of  extorting  money  from  the 
defendant  The  testimony  of  Mrs.  Marsh 
tended  to  show  that  the  statements  of  the 
girl  were  made  to  her  after  the  alleged  com- 
mission of  the  offense,  which  was  said  to 
have  been  commlted  In  her  mother's  absence 
and  before  her  return,  which  In  some  degree 
tended  to  negative  the  charge  of  a  conspiracy 
between  the  child  and  her  mother. 

[4]  The  failure  of  the  court  to  define  "pen- 
etration" is  assigned  as  error.  No  request 
was  made  for  such  an  instruction,  and  there- 
fore ao  error  can  be  predicated  upon  the 
failure  of  the  court  to  give  it  State  t. 
Brlnkley,  66  Or.  134.  104  Paa  803.  105  Pac. 
708L 

[I]  It  Is  difficult  to  see  what  further  defini- 
tion could  be  given  of  penetration  beyond 
what  is  suggested  by  the  word  Itself.  tJsed 
in  connection  with  sexual  intercourse,  every- 
body knows  Just  what  it  means,  and  it  was 
no  more  necessary  for  the  court  to  have 
given  its  definition  than  for  It  to  have  defin- 
ed every  word  of  more  than  three  syllables 
used  in  the  charge. 

Finding  no  error,  the  Judgment  Is  affirmed. 


•For  other  ossm  sm  same  tople  and  feotlos  NUHBBR  la  Deo.  Dig.  A  Am.  Dig.  Kay-No.  Sorlea  ft  Rep'r  Indezea 
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HOLMBOB  T.  MORGAN  et  aL 
(Sapreme  Court  of  Oregon.     March  8,  1914.) 

1.  Stipttlatiorb    (§    14*)  —  CONSTBUCnOW — 
Vbbdict— Joint  IjIabiutt. 

In  an  action  against  the  seller  and  the 
bnyer  of  an  automobile  for  injuries  from  being 
struck  by  the  machine,  where  the  parties  stip- 
ulated that  plaintiff  should  have  judgment  for 
$8,000  against  the  defendants,  who  should  be 
adjudged  liable  therefor,  and  that  the  question 
as  to  whether  the  defendants  should  be  held 
Jointly  or  severally  liable  should  be  determined 
by  the  jury,  the  court  properly  refused  to  re- 
ceive a  verdict  against  one  defendant  for  $2,- 
750  and  against  tne  other  for  $5,250,  under  L. 
O.  I).  SI  150,  151,  providing  that,  if  the  ver- 
dict be  informal  or  Insufficient,  it  may  be  cor- 
rected by  the  jury  under  the  advice  of  the 
court,  or  the  jury  may  be  again  sent  out,  and 
when  the  verdict  is  ^ven  and  is  such  as  the 
court  may  receive,  and  if  no  juror  disagree  or 
the  jury  be  not  again  sent  out,  the  derk  shall 
file  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Stipulations, 
Cent  Dig.  {{  24r-37;    Dec  Dig.  g  14.*] 

2.  Evidence  (§  442*)— Paboi,  Evidence  Ar- 
FECTINO  WBiTiNas— Admissibility. 

Though  the  terms  of  a  writing  cannot  be 
varied  by  parol  evidence,  yet,  where  a  contract 
is  not  required  by  the  statute  of  frauds  to  be 
in  writing,  the  rule  is  not  violated  by  admitting 
evidence  of  parts  of  the  contract  not  contained 
in  the  writing. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent.  Dig.  i§  1874-1897;    Dec.  Dig.  S  442.*] 

3.  EviDBROB  (S  442*)— Parol  Evidence  At- 
FECTiNo  Wbitings— Admissibilitt. 

In  an  action  against  the  seller  and  buyer 
of  an  automobile  for  injuries  occurring  whUe 
the  bnyer  was  driving  the  machine  under  the 
direction  of  the  seller's  salesman,  though  the 
order  for  the  machine  was  in  writing  and  signed 
by  the  buyer  and  seller,  parol  evidence  is  ad- 
missible that  the  buyer  was  to  be  taught  to  op- 
erate the  machine. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §g  1874-1897 ;   Dec.  Dig.  g  442.*] 

4.  Municipal     Cobpobations     (5     705*)  — 
Stbeets^Ube  fob  Tbavbl— Pebsonal  In- 

JT7BIES. 

An  automobile  salesman  demonstrating  the 
machine  to  a  purchaser  is  not  relieved  of  the 
control  of  the  machine,  so  as  to  exempt  the 
seller  from  liabilitjr  for  injuries  by  the  machine, 
by  the  fact  that  it  was  iieing  driven  by  the 
buyer  at  his  own  request. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  gg  1515-1617;  Dec. 
Dig.  S  705.*] 

6.  Stipttlations  (g  14*)— Gonsibuotion  and 
Opebation. 

In  an  action  against  two  defendants  for 
injuries  by  an  automobUe,  a  stipulation  that 
the  plaintiff  shall  have  judgment  for  ^,000 
against  the  defendants,  who  shall  be  adjudged 
liable  therefor,  and  that  the  question  whether 
the  defendants  (naming  them)  shall  be  held 
jointly  or  severally  liable  shall  be  determined 
by  the  jury,  does  not  admit  the  liability  of  both 
defendants  but  means  that  the  judgment  shall 
be  against  the  defendants  (jointly  or  the  one) 
who  shall  be  adjudged  liable  therefor,  and  that 
whether  they  should  be  held  jointly  or  only 
one  of  them  liable  shall  be  determined  by  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent.  Dig.  gg  24-37;   Dec  Dig.  g  14.*] 


Department  2.  Appeal  from  Circuit  Cx>urt, 
Multnomah  County;  Henry  R  McGinn, 
Judge. 

Action  by  John  F.  Holmboe  against  W.  H. 
H.  Morgan  and  another.  From  a  judgment 
for  plalntifr  against  defendant  C.  S.  Howard, 
doing  business  as  the  Howard  Automobile 
Company,  the  latter  appeals.    Affirmed. 

This  Is  an  action  to  recover  for  personal 
Injuriea  The  accident  occurred  under  the 
following  circumstances:  Defendant  Morgan 
was  negotiating  with  defendant  Howard,  an 
automobile  dealer,  for  the  purchase  of  an 
auto,  and  having  given  an  order  for  one  to 
Dunbar,  a  salesman  of  Howard,  Robinson, 
another  salesman  of  Howard,  took  the  auto 
out  to  demonstrate  Its  efficiency  and  to  teach 
Morgan  how  to  operate  it,  and  with  Morgan 
and  two  ladles  of  his  family  proceeded  In 
the  direction  of  Linton.  As  they  returned  to 
the  city,  Morgan  asked  to  run  the  machine 
a  while  in  order  that  Robinson  might  Instruct 
him,  and  on  Washington  street,  at  the  cross- 
ing of  Tenth,  the  machine  hit  the  plaintiff, 
resulting  in  the  Injuries  complained  of.  The 
action  originally  was  against  Morgan,  How- 
ard, and  Robinson,  jointly,  to  recover  $40,866. 
How  and  when  Robinson  was  eliminated 
from  the  case  does  not  appear  in  the  record. 
At  the  beginning  of  the  trial  the  respective 
counsel  stipulated  as  follows:  "The  parties 
hereto,  by  counsel,  agree:  (1)  That  plaintifl 
shall  have  judgment  for  $8,000  against  the 
defendants,  who  shall  be  adjudged  liable 
therefor.  (2)  That  the  question  as  to  wheth- 
er W.  H.  H.  Morgan  and  C.  S.  Howard 
shaU  tie  held  jointly  or  severally  liable  there- 
for shall  be  determined  by  the  jury.  (3)  That 
the  above  cause  shall  not  be  postponed  by 
reason  of  this  stipulation.  Dated  March  6, 
1913."  Thereupon  the  trial  proceeded  upon 
the  Issue  as  to  whether  defendants  were 
jointly  liable,  or.  If  not,  which  one  was  lia- 
ble. After  the  trial  was  completed  and  the 
jury  Instructed,  it  retired  for  consideration 
of  the  case  and  returned  into  court  with  a 
verdict  against  W.  H.  B.  Morgan  in  the  sum 
of  $2,750  and  against  C.  S.  Howard  for  the 
sum  of  $5,250,  which  the  court  refused  to  re- 
ceive, instructing  the  jury:  "This  verdict 
could  not  be  received  for  Uie  reason  that,  if 
Mr.  Morgan  was  liable  at  all  In  this  case, 
he  was  liable  to  the  same  extent  as  Mr.  How- 
ard; and,  if  Mr.  Howard  was  liable  at  all, 
he  was  liable  to  the  same  extent  as  Mr.  Mor- 
gan ;  that  In  cases  of  this  kind,  where  one 
contributed  to  a  wrong  or  an  injury,  no  mat- 
ter how  many  wrongs  were  done,  there  can 
be  but  one  recovery.  The  verdict  Is  not  such 
a  verdict  as  could  be  received  In  a  court  of 
law.  Gentlemen  of  the  jury :  If  these  men 
are  liable,  they  are  liable  as  joint  tort- 
feasors, as  we  say  In  law,  but  we  don't  allow 
an  apportionment  of  the  verdict  You  can- 
not divide  It  up  and  say  that  one  of  the  de- 
fendants is  liable  for  two-thirds  of  the  dam- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Kej-No.  Sutas  ft  Rep'r  IndexM 
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age  and  that  tbe  other  defendant  Is  liable 
for  one-third.  If  Uable  at  all,  either  one  of 
them  alone  Is  Uable  to  the  full  extent,  or 
they  are  both  Jointly  Uable  to  the  full  ex- 
tent" The  Jury  a^iln  retired,  and  subse- 
quently returned  a  verdict  against  the  de- 
fendant Howard  alone  in  the  sum  of  $8,000. 
Judgment  was  entered  thereon.  Defendant 
Howard  moved  for  a  new  trial,  and  also  for 
Judgment  In  his  favor  upon  the  pleadings, 
notwithstanding  tbe  verdict  Both  motions 
were  denied,  and  he  appeals. 

S.  C.  Spencer  (WUbur  &  Spencer,  WilUam 
A.  Carter,  and  A.  L.  Clark,  all  of  Portland,  on 
the  brief),  for  appellant  Omar  0.  Spencer, 
of  Portland  (Carey  &  Kerr,  of  Portland,  on 
the  brief),  for  respondent  Morgan.  I.  N. 
Sffll^  of  Portland  (John  F.  I>ogan,  of  Port- 
land, on  the  brief),  for  respondent  Holmboe. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  assignment  of  error  is 
as  to  the  refusal  of  the  court  to  receive  the 
first  form  of  verdict  returned  by  the  Jury, 
and  as  to  the  order  of  the  court  requiring 
them  to  return  to  the  Jury  room  and  to  put  the 
verdict  in  proper  form.  The  statute  gives  the 
trial  Judge  wide  dlsctetlon  in  determining 
the  sufBdency  of  tbe  verdict,  and  he  is  vest- 
ed with  authority  to  have  the  Jury  correct 
informal  verdicts  or  to  require  it  to  cover 
in  proper  form  the  questions  submitted  to  It 
Sections  150,  151,  L.  O.  L.,  provide :  "When 
a  verdict  is  given,  and  before  it  is  filed,  the 
Jury  may  be  polled  on  the  request  of  either 
party,  for  which  purpose  each  shall  be  asked 
whether  it  be  his  verdict;  if  any  Juror  an- 
swer in  the  negative,  the  Jury  shaU  be  sent 
out  for  further  deliberation.  If  the  verdict 
be  Informal  or  insufficient,  it  may  be  correct- 
ed by  the  Jury  under  the  advice  of  the  court 
or  the  Jury  may  be  again  sent  out  When 
the  verdict  Is  given,  and  is  such  as  the  court 
may  receive,  and  if  no  Juror  disagree,  or  the 
Jury  be  not  again  sent  out  the  clerk  shaU 
file  the  verdict  Tbe  verdict  is  then  com- 
plete, and  the  Jury  shall  be  discharged  from 
the  case.  The  verdict  shall  be  in  writing, 
and  under  the  direction  of  the  court  shaU 
be  substantially  entered  in  the  Journal  as 
of  the  day's  proceedings  on  which  It  was 
given." 

It  must  be  conceded  that  the  verdict  in 
this  case  was  informal  and  insufficient  as 
tendered,  and  it  was  the  duty  of  the  court 
to  refuse  to  receive  it  until  it  was  reduced 
to  proper  form  and  substance.  It  did  not  de- 
cide the  questions  submitted  to  the  Jury,  and 
the  Judge  properly  sent  tbe  Jury  out  again 
to  correct  it  It  was  not  the  verdict  of  the 
Jury  until  it  was  received  by  the  court  and 
filed  with  the  clerk.  See  State  v.  Waymlre, 
BZ  Or.  281,  97'Pac.  46,  21  L.  R.  A.  (N.  S.) 
56,  132  Am.  St  Rep.  699.  TO  have  treated 
the  verdict  first  returned  by  the  Jury  as  a 
general  verdict  of  a  Joint  UablUty,  discarding 
an   apportionment  of  the  damages,    would 


have  been  very  Irregular  and  might  probably 
bare  resulted  in  a  mistrial ;  and  it  was  In 
the  discretion  of  the  court  to  require  the 
Jury  to  express  Its  meaning  fully  to  avoid 
further  compUcatlons.  There  was  no  error 
in  having  the  verdict  corrected.  This  dispos- 
es of  the  second  assignment  of  error  also. 

[2]  Defendant  Howard  requested  an  in- 
.structlon  that  ora'l  evidence  of  the  agreement 
of  defendant  Howard's  agent,  Dunbar,  that 
defendant  Morgan  should  be  Instructed  in 
the  operation  of  the  machine,  should  not  be 
received  to  vary  or  add  to  the  written  con- 
tract of  sale,  and  asked  for  a  directed  verdict 
in  favor  of  Howard.  The  order  for  the  ma- 
chine was  in  writing  and  signed  by  defend- 
ants Morgan  and  Howard,  and  the  rule  is 
that  the  terms  «f  the  writing  cannot  be  va- 
ried by  parol  evidence;  but  where  the  con- 
tract is  not  one  required  by  the  statute  of 
frauds  to  be  in  writing,  this  rule  Is  not  vio- 
lated by  admitting  evidence  to  establish  the 
parts  of  the  contract  not  contained  in  the 
writing.  American  Contract  Company  v. 
Bullen  Bridge  Co.,  29  Or.  549,  46  Pac.  138; 
Williams  V.  Mt  Hood  By.  ft  Power  Co.,  57 
Or.  251,  110  Pac.  490,  111  Pac.  17,  Ann.  Cas. 
1913A,  177. 

[3]  The  evidence  estabUshes  that  Morgan 
was  to  be  taught  to  operate  the  machine. 
This  was  testified  to  by  Morgan  and  admit- 
ted by  Dunbar,  and  Mr.  Johnson,  the  mana- 
ger of  Howard's  auto  business,  testified  that 
when  a  sale  of  a  car  is  made,  there  Is  involv- 
ed, although  not  specified  in  the  order  for 
the  machine,  a  demonstration  of  the  car  and 
the  making  of  the  buyer  acquainted  with  it. 
This  estabUshes  the  authority  of  the  sales- 
man to  contract  therefor.  Although  the  in- 
structions given  were  compensated  by  the 
agent's  commission,  yet  it  was  a  part  of  the 
contract  of  sale  and  to  be  furnished  by  the 
dealer,  and,  not  being  mentioned  in  the  or- 
der for  tbe  machine,  may  be  proved  by  parol. 
There  was  no  error  in  admitting  such  proof. 
This  decision  disposes  also  of  assignment 
No.  5. 

[4]  It  is  contended  that  Morgan  insisted 
on  driving  the  car  at  the  time  of  the  acci- 
dent, and  therefore  should  be  held  Uable  for 
the  damages.  It  appears  that  Robinson 
was  out  with  Morgan  for  the  express  purpose 
of  demonstrating  the  car  and  of  teaching 
Morgan  how  to  run  it;  that  Morgan  knew 
nothing  about  It  or  how  to  run  it  had  run 
it  only  three  or  four  mUes .  the  day  before, 
under  Robinson's  direction,  and,  at  the  time 
of  the  accident,  was  at  the  wheel  for  the 
second  time  only,  under  Robinson's  control 
and  immediate  supervision.  The  question 
of  whether  Morgan  or  Robinson  was  the  ef- 
ficient cause  of  the  accident  or  whether 
they  were  Jointly  liable,  was  squarely  and 
plainly  presented  to  the  Jury  for  decision, 
and  was  the  only  question  so  submitted.  AU 
of  the  facts  were  before  it,  and  "we  should  not 
disturb  its  findings  upon  that  matter.  Al- 
though the  defendant  Howard  contends  that| 

ligitized  byLjOOQlC 


1086 


138  PACIFIG  REPOBTIBB 


(Moot 


Robinson  requested  Morgan  to  let  him  (Rob- 
inson) drive  tbe  car  when  they  came  to  the 
crowded  streets  of  the  dty,  that  did  not  re- 
lieve Robinson  of  the  control  of  the  machine. 
He  was  in  charge  of  the  car  and  was  to  In- 
strnct  Morgan  as  to  running  it,  and.  If  he 
thought  they  were  in  a  locality  where  the 
car  should  be  in  the  hands  of  an  expert,  he 
should  have  taken  oontroL '  The  conclusions 
above  reached  dispose  also  of  the  questions 
presented  by  the  request  for  a  directed  ver- 
dict in  favor  of  the  defendant  Howard  and 
also  by  the  motion  for  a  new  triaL 

[S]  Defendant  In^ts  that  by  the  terms  of 
the  stipulation  above  quoted,  Morgan's  lia- 
bility is  admitted,  and  that  the  verdict  should 
have  been  against  defendants  Jointly.  The 
st^mlatlon  is  expressed  In  loose  language, 
but,  taken  as  a  whole,  is  not  ambiguous  or 
of  doubtful  meaning.  It  provides  that  the 
plaintiff  shall  have  Judgment  for  $8,000 
against  defendants,  who  shall  be  adjudged 
liable  therefor,  and  that  the  question  as  to 
whether  Morgan  or  Howard  shall  be  held 
Jointly  or  severally  liable  therefor  shall 
be  determined  by  the  Jury.  It  is  plain  that  it 
meant  that  the  Judgment  should  be  against 
the  defendants  (Jointly  or  the  one),  who 
should  be  adjudged  Uable  therefor,  and  that 
whether  Morgan  and  Howard  should  be  held 
Jointly,  or  only  one  of  them,  liable  should  be 
determined  by  the  Jury.  There  can  be  no 
several  liability  of  two  or  more  tort-feasors 
for  the  same  tort,  and  the  parties  proceeded 
with  the  trial  of  the  case  with  that  under- 
standing of  the  stipulation. 

The  judgment  Is  affirmed. 


McBRIDE,  a  J., 
33.,  concur. 


and  BEAN  and  McNARY, 


SMITH  v.  KIRK. 

(Supreme  Court  of  Montana.     Jan.  28,  1914.) 

ExcKPnoNB,  Bnx  ov  ({  56*)— Ckbtifioatx  of 
Judos— NECBssnr. 

On  appeal  from  an  order  setting  aside  de- 
fendant's default  and  the  judgment  for  plaintiff 


by  default,  the  affidavits  filed  in  support  of  the 
motion  must  be  embodied  in  a  bill  of  exceptions 
certified  by  the  jndge,  and  copies  certified  by 
the  clerk  or  attorneys  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  of,  Cent.  Dig.  H  M-86;   Dec.  Dig.  f  6&*J 

Appeal  from  District  Court,  Hill  County; 
Frank  N.  Utter,  Jndge. 

Action  by  W.  T.  Smith  against  James  Kirk. 
From  an  order  setting  aside  defendant's  de- 
fault and  the  Judgment  for  plaintifC,  plaintUC 
appeals.    Affirmed. 

R.  B.  O'Keefe,  of  Chinook,  and  Nelson  & 
Moore,  of  Havre,  for  appellant  W.  B.  Sands, 
of  Chinook,  for  respondent. 

BRANTLY,  C.  3.  Action  for  damages  for 
loss  sustained  by  the  plaintiff  by  reason  of 
the  sale  to  him  by  defendant  of  a  glandered 
horse.  The  defendant  suffered  default,  and 
judgment  was  thereupon  entered  for  the  re- 
lief demanded.  On  motion  of  defendant,  an 
order  was  made  setting  aside  the  default 
and  Judgment,  and  he  was  permitted  to  file 
an  answer.    Plaintiff  has  appealed. 

The  appeal  cannot  be  considered  on  the 
merits,  for  the  reason  that,  whereas  the  mo- 
tion was  based  upon  a  showing  of  excusable 
neglect,  the  record  does  not  embody  properly 
authenticated  copies  of  the  affidavits  filed  in 
support  of  it.  It  has  so  often  been  announc- 
ed by  this  court  that,  upon  an  appeal  from 
an  order  such  as  the  one  at  bar,  the  papers 
actually  used  as  the  basis  of  it  in  the  dis- 
trict court  must  be  embodied  in  a  biU  of  ex- 
ceptions certified  by  the  Judge  a  quo,  and 
that  copies  certified  by  the  clerk  or  attorneys 
only  will  not  be  considered,  that  further  an- 
nouncement on  the  subject  ought  not  to  be 
necessary.  On  the  authority  of  Latimer  et 
al.  V.  Nelson,  47  Mont.  545,  133  Pac.  680,  the 
latest  announcement  on  the  subject,  and  the 
cases  cited  therein,  the  or&er  anwaled  from 
Is  affirmed. 

Affirmed. 

HOIiliOWAY  and  BANNER,  JJ.,  concur. 
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liEECNBR  vt  aL  T.  CDBBIER. 

(Supreme  Conrt  of  Montana.     Jan.  26,  1914.) 
Compromise  and  Settiament  (f  25*)— Plkad- 

INO    AS    DKrEIfSB— iHBIRDCnONB. 

In  an  action  for  breach  of  a  contract  of 
sale  of  horaes,  defendant  alleged  thq,t  at  the 
time  for  delivery  a  controversy  arose  as  to 
whether  the  horses  tendered  were  of  the  char- 
acter specified;  that  it  was  agreed  that  plain- 
tiffs should  retain  the  cash  payment  thereto- 
fore made,  and  be  released  from  delivering  any 
horses  as  a  complete  settlement  of  any  claim 
for  damages  throngb  defendant's  refosaf  to  ac- 
cept the  horses;  and  that  the  written  agree- 
ment was  canceled,  and  plaintiffs  retained  such 
payment  and  the  horses,  and  released  defendant 
of  all  obligations  nnder  the  contract.  The 
conrt  refused  to  charge,  though  there  was  a 
conflict  in  the  evidence  as  to  such  agreement, 
that  a  contract  could  be  released  by  the  parties 
consenting  so  to  do,  and  that,  if  plainaffs  did 
make  such  agreement  with  defendant,  it  .was 
binding,  and,  though  the  evidence  showed  con- 
dusivev  that  there  was  only  an  agreement  to 
sell  and  not  a  consummated  sale,  diarged  that 
it  was  a  question  of  fact  for  the  jury  wheth- 
er such  alleged  settlement  occurred,  and  wheth- 
er it  was  a  settlement  of  differences  or  a  re- 
sale of  the  horses,  and  that,  if  it  was  a  resale 
and  not  a  settlement,  it  was  void  under  the 
statute  of  frands,  unless  a  part  payment  was 
made,  or  unless  plaintiffs  accepted  some  part  of 
the  horses  in  return.  Held,  that  the  trial  court, 
by  giving  such  instruction,  and  refusing  the 
one  requested,  too  narroiriy  restricted  the 
scope  of  the  defense. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  i  96;  Dec.  Dig.  i 
25.») 

Appeal  from  District  Court,  Ouster  County ; 
Sydney  Sanner,  Judge. 

Action  by  Frank  A.  Leitner  and  another, 
copartners,  doing  business  as  Leitner  ft  Mc- 
Coy, against  R.  D.  Currier.  From  an  order 
granting  a  new  trial  on  defendant's  motion, 
plaintiffs  appeal    Affirmed. 

Geo.  W.  B^r  and  Frank  Hunter,  both  of 
Miles  City,  for  appellants.  Loud,  Collins, 
Brown,  Campbell  &  Wood,  of  Billings,  for  re- 
spondent 

EWINO,  District  Judge.  Appeal  from  an 
order  granting  defendant  a  new  trial.  The 
action  is  for  damages  for  a  breach  of  con- 
tract. The  contract  Is  In  writing,  executed 
by  the  parties  hereto,  and  recites  that  the 
plaintiffs,  who  are  copartners,  have  agreed  to 
sell  and  deliver  to  the  defendant  about  160 
head  of  horses  at  $40  per  head.  A  payment 
of  $500,  being  part  of  the  purchase  price  stip- 
ulated for,  was  to  be  made  by  the  defendant 
at  the  time  the  agreement  was  signed,  and 
the  balance  was  to  be  paid  when  the  horses 
were  delivered  to  defendant 

It  Is  alleged  that  the  plalntlfFs  were  at  all 
times  ready  and  willing  to  deliver  the  horses 
according  to  the  terms  of  the  contract  and 
that  the  defendant  refused  to  accept  deUvery 
or  to  pay  Che  purchase  price,  to  the  damage 
of  plaintiffs  in  the  sum  of  $2,792.30.  Among 
J  other  defenses,  the  defendant  alleges.  In  sub- 
Btance,  that  when  the  time  for  deUvery  ar- 
rived, a  controversy  arose  between  him  and 


the  plaintiffs  as  to  whether  the  horses  ten- 
dered were  of  the  character  specified  in  the 
contract ;  that  in  order  to  settle  and  adjust 
the  controversy.  It  was  agreed  between  Mc- 
Coy and  the  defendant  that  the  plalntUfs 
should  retain  the  $500  cash  pajrment  made  in 
accordance  with  the  terms  of  the  contract, 
and  be  released  from  delivering  any  of  the 
horsee,  as  a  complete  settlement  and  dis- 
charge of  any  liability  or  claim  for  damages 
arising  in  favor  of  plaintiffs  by  reason  of 
defendant's  refusal  to  accept  and  pay  for  the 
horses;  that  the  written  agreement  should 
thereupon  be  wholly  canceled  and  annulled; 
and  that  McCoy,  acting  for  the  plaintiffs, 
retained  the  said  sum  and  the  horses,  and 
released  and  discharged  the  defendant  and 
acquitted  him  of  all  obligation  arising  under 
the  contract  The  $500  payment  was  made 
as  provided  in  the  contract  but  no  other  pay- 
ment was  ever  made. 

There  was  a  confiict  in  the  evidence  as  to 
whether  any  such  agreement  was  entered  in- 
to between  the  defendant  and  McCoy,  and, 
while  the  Jury  was  Instructed  generally  as 
to  this  defense,  the  court  refused  to  give  de- 
fendant's offered  instruction  numbered  8, 
which  is  as  follows :  "The  Jury  are  instruct- 
ed that  a  contract  can  be  released  or  extin- 
guished by  the  parties  thereto  consenting  and 
agreeing  so  to  do,  and,  if  you  find  by  a  pre- 
ponderance of  the  evidence  that  the  plaintiff 
McCoy  did  make  such  an  agreement  with  the 
defendant  Currier,  then  such  release  or  ex- 
tinguishment would  be  binding  upon  the  co- 
partnership of  Leitner  &  McCoy." 

The  evidence  proves  concluslTely  that  there 
was  only  an  agreement  to  sell  the  horses — 
that  the  sale  was  never  consummated.  There 
being  no  sale  of  the  horses  by  plaintiffs  to 
defendant  there  could  be  no  resale  of  the 
horses  by  defendant  to  plaintiffs;  but  the 
court  gave  the  following  Instruction,  being 
instruction  numbered  8:  "The  Jury  are  in- 
structed that  it  Is  a  Question  of  fact  for  you 
to  determine  whether  the  alleged  agreement 
or  so-called  settlement  between  plaintiffs  and 
defendant  occurred,  and,  if  it  occurred, 
whether  it  was,  in  ta.et,  a  settlement  of  dif- 
ferences or  a  resale  of  the  horses  involved 
by  the  defendant  back  to  plaintiffs,  and,  if 
you  find  that  in  fact  such  transaction  was  a 
resale,  and  not  a  compromise  or  settlement 
of  differences,  then  such  resale  would  come 
within  the  provisions  of  the  statute  of  frauds, 
and  would  be  void,  unless  you  find  that  the 
defendant  in  his  alleged  resale  made  a  part 
payment  to  the  plaintiffs,  or  unless  the  plaln- 
tiffa  accepted  some  part  of  the  horses  In  re- 
turn." 

The  court  in  granting  a  new  trial,  was  of 
the  opinion  that  in  giving  instruction  num- 
bered 8,  and  refusing  defendant's  offered  in- 
struction numbered  8,  it  too  narrowly  re- 
stricted the  scope  of  this  special  defense,  and 
with  this  opinion  we  agree. 


*For  other  cases  lee  same  toplo  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  R«p!r  Indezea 
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There  are  other  errors  assigned,  but  It  Is 
not  necessary  to  consider  them.  The  order 
of  the  court  granting  defendant  a  new  trial 
Is  affirmed. 

Affirmed. 

BRANTLT,  0.  J.,  and  HOLLOWAY,  J., 
concur.  Hon.  HARRY  H.  EWING,  a  Judge 
of  the  Eighth  judicial  district,  sitting  in  place 
of  Mr.  Justice  SANNER,  disquallQed. 


KIRK  T.  SMITH, 
(Supreme  Court  of  Montana.     Jan.  81,  1914.) 

1.  FiNDxNo  Lost  Goods   ({  8*)— Action  — 

PiXADINO. 

Since  one  seeking  recovery  upon  an  obliga- 
tion imposed  by  special  statute  must  in  his  com- 
glaint  state  facts  bringinK  him  squarely  with- 
1  its  terms,  plaintiff  suing  for  compensation 
and  reward  for  finding  a  band  of  sheep,  on  the 
theory  that  Rev.  Codes,  S!  6178-6186,  relating 
to  finding  of  lost  property,  includes  the  finding 
of  estray  domestic  animals,  was  required  to  aver 
that  the  sheep  were  lost 

[Ed.  Note.— For  other  cases,  see  Finding  Lost 
Goods,  Cent  Dig.  |  7;    Dec.  Dig.  {  a*] 

2.  Finding  Lost  Goods  (|  8*)— Rights  oy 

FiNDEB— "RjtWABD." 

Rev.  (3odes,  {  6181,  entitles  the  finder  of 
a  thin^  to  compensation  for  expenses  neces- 
sarily incurred  in  its  preservation,  and  to  a 
reasonable  reward  for  keeping  it.  Section  6178, 
provides  that  while  one  finding  a  thing  lost 
is  not  bound  to  take  charge  of  it  yet  if  he  does, 
he  is  a  depositary  for  the  owner  with  the  rights 
of  a  depositary  for  hire.  Section  6146,  pre- 
scribes the  obhgations  of  a  depositary  of  ani- 
mals, and  section  5164  declares  that  upon  an 
involuntary  deposit  the  depositary  is  entitled 
to  no  reward.  Held,  in  an  action  for  compensa- 
tion and  reward  for  the  finding  and  care  of  a 
band  of  defendant's  sheep,  that  the  word  "re- 
ward," as  used  in  section  6181,  implied  com- 
pensation rather  than  a  gratuity,  so  that  the 
submisedon  of  piaintifrs  right  to  recover  a 
gratuity  in  addition  to  compensation  was  error. 

[ESd.  Note.— For  other  cases,  see  Finding  Lost 
Goods,  Cent  Dig.  i  7;   Dec.  Dig.  |  8.* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  7,  pp.  6218-6219.] 

3.  APPBAI.   and    ESbBOB    (i    1064*)— HAB1II.ESB 

Ebbob— Instbuctions. 

Such  erroneous  submission  of  plaintiffs 
right  to  recover  a  gratuity  was  reversible  error, 
since  it  was  Impossible  to  determine  to  what 
extent  the  verdict  for  him  was  influenced  thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4219,  4221-4^4 ;  Dec 
Dig.  i  1064.*] 

4.  Finding  Lost  Goods  (8  8*)- Rights  or 

FiNDBB. 

In  an  action  for  compensation  and  re- 
ward for  finding  and  keeping  a  lost  band  of 
sheep,  the  fact  that  plaintiff  was  caring  for 
other  sheep  at  the  same  time  was  no  obBtacIe 
to  his  recover;  for  services,  expenses,  etc., 
about  the  band,  where  his  evidence  disclosed 
the  value  of  labor,  feed,  etc.,  given  to  such  band. 
[Ed.  Note. — For  other  cases,  see  Finding  Lost 
Goods,  Cent  Dig.  i  7 ;   Dec  Dig.  {  8.*] 

6.  Tbial  (i  266*)— Instbuctions— Requbsts. 
In  an  action  to  recover  compensation  and 
reward  for  finding  and  keeping  a  band  of  lost 
sheep,  defendant,  if  be  desired  a  more  specific 
instruction  on  the  subject  of  lost  property  than  I 


the  one  given,  which  was  correct  as  far  as  It 
went,  was  required  to  offer  one. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  {  266.*] 

Appeal  from  District  Ooort;  Blaine  Coun- 
ty;  Frank  N.  Utter,  Judge. 

Action  by  James  Kirk  against  W.  T.  Smith. 
Judgment  for  plalntifF,  and  defendant  ap- 
peala    Reversed  and  remanded. 

R.  E.  O'Keefe,  of  Chinoolc,  and  Nelson  & 
Moore,  of  Havre,  for  appellant  W.  B.  Sands^ 
of  Chinook,  for  respondent 

HOLLOWAY,  J.  The  plaintiff  states  his 
cause  of  action  as  follows :  "(1)  That  on  or 
about  the  12th  day  of  November,  1911,  this 
plaintiff  found,  wandering  upon  the  prairie 
in  the  county  of  Chouteau,  a  band  of  about 
five  hundr^  (500)  sheep  belonging  to  tills  de- 
fendant which  said  sheep  this  plaintiff  imme- 
diately took  into  his  possession  and  promptly 
gave  notice  to  this  defendant  the  owner 
thereof,  and  that  he  cared  for  and  fed  the 
said  sheep  until  the  29th  day  of  January, 
1912.  (2)  That  $187  is  a  reasonable  compen- 
sation for  the  care  of  said  sheep ;  that  $100 
is  a  reasonable  reward  for  the  finding  and 
keeping  of  said  sheep."  An  allegation  of  non- 
payment is  followed  by  the  prayer.  The  trial 
resulted  in  a  verdict  in  favor  of  plaintiff,  and, 
from  the  judgment  entered  thereon  and  from 
an  order  denying  him  a  new  trial,  defendant 
appealed. 

[1]  1.  Court  and  counsel  apparently  pro- 
ceeded upon  the  assumption  that  sections 
5178  to  5186,  Revised  Codes,  dealing  with  the 
subject  "Finding,"  as  applied  to  lost  prop- 
erty, are  Intended  to  cover  the  case  of  one 
who  finds  estray  domestic  animals.  Whether 
this  assumption  is  justified  is  not  before  us. 
Upon  the  theory  adopted,  the  complaint  fails 
to  state  a  cause  of  action.  Plaintiff  does  not 
count  upon  a  contract  express  or  Implied, 
but  seeks  recovery  for  a  liability  or  obliga- 
tion Imposed  by  special  statute.  In  such  a 
case  the  rule  is  settled  in  this  state  that  In 
order  to  avail  oneself  of  the  statute  relied 
upon,  the  complaint  must  state  the  facts 
which  bring  him  squarely  within  Its  terms. 
Kelly  V.  Northern  Pac  Ry.  Co.,  35  Mont  243, 
88  Pac.  1009;  Thurman  v.  Pittsburg,  etc., 
Co.,  41  Mont  141,  108  Pac  688;  Miley  t. 
Northern  Pac  Ry.  Co.,  41  Mont  61,  108  Pac 
5;  Kinsel  v.  North  Butte  M.  (3o.,  44  Mont 
445,  120  Pac  797.  Whatever  else  may  be 
said  of  the  statute  under  consideration,  this 
much  is  certain :  The  subject-matter  Is  lost 
property.  The  several  provisions  can  be  in- 
voked only  in  the  event  that  the  proi>erty  In 
controversy  was  in  fact  lost  To  bring  him- 
self within  the  statute,  it  was  necessary  for 
plaintiff  to  allege  that  the  sheep — ^the  sub- 
ject-matter of  this  action — ^were  lost  and,  in . 
falling  to  do  so,  he  fails  to  state  a  cause  of  1 
action  upon  the  theory  adopted  by  him. 
Counsel  for  respondent  is  in  error  in  urging 
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that  this  necessary  allegation  omitted  from 
the  complaint,  was  supplied  by  the  answer. 

£2]  2.  Upon  the  trial,  plaintiff  was  asked: 
"Q.  Mr.  Elrk,  what  would  you  consider  the 
reasonable  reward  for  the  finding  of  the  band 
of  sheep  that  you  found,  on  or  about  the  12tb 
day  of  November,  1911,  at  your  ranch,  num- 
bering about  500  head?"  and,  over  objection, 
he  answered :  "$100."  On  cross-examination, 
he  testified:  "I  base  my  claim  for  $100  for 
letting  them  stay  there;  for  cohilng  home 
and  seeing  them  there."  An  Instruction  was 
given  that.  In  addition  to  the  compensation 
awarded  plaintiff,  the  jury  might  add  such 
sum,  not  exceeding  $100,  as,  In  their  Judg- 
ment, constituted  a  reasonable  reward  for 
keeping  the  sheep.  It  Is  quite  evident  that 
plaintiff's  theory  was  that  a  reward  Is  a 
mere  gratuity,  a  gift,  and  that  this  theory 
found  favor  with  the  trial  court.  It  Is  not 
contended  that  this  $100  claimed  as  a  reveard 
represents  the  value  of  time  spent,  or  labor 
expended  upon  the  sheep,  or  the  value  of  the 
use  of  plaintiff's  premises,  or  of  feed  consum- 
ed, or  that  It  is  demanded  by  way  of  recom- 
pense for  the  responsibility  imx>osed  by  the 
care  of  these  animals.  All  these  elements 
were  considered  elsewhere.  By  what  process 
plaintiff  arrived  at  the  exact  amount  ($100) 
is  not  disclosed. 

It  is  elementary  that  the  law  does  not  give 
something  for  nothing.  Except  In  those  rare 
cases  of  aggravated  circumstances  where 
punitive  damages  are  recoverable,  the  law 
proceeds  uniformly  upon  the  theory  of  com- 
pensation. If  a  party  can  be  made  whole, 
if  he  can  be  restored  to  the  status  quo,  if 
damages  in  money  will  reimburse  him  for 
whatever  he  has  done  for,  or  suffered  at  the 
hands  of,  another,  he  cannot  complain,  and 
he  has  neither  legal  nor  moral  excus-*  for  de- 
manding more.  To  speak  of  a^  enforced* 
gratuity  Is  a  contradiction  of  t»ms,  and  a 
suit  to  compel  a  gift  is  an  anomaly  in  the 
law. 

[3]  Counsel  refer  to  section  5181,  Bevlsed 
Codes,  as  authority  for  the  position  taken  by 
the  plaintiff  and  adopted  by  the  court.  That 
section  reads:  "The  finder  of  a  thing  is  en- 
titled to  compensation  for  all  exi)enses  neces- 
sarily incurred  by  him  in  its  preservation, 
and  for  any  other  service  necessarily  per- 
formed by  him  about  it,  and  to  a  reasonable 
reward  for  keeping  .it"  Standing  alone,  It 
does  not  admit  of  the  construction  placed,  up- 
on it;  but  we  are  not  permitted  to  consider 
it  alone.  Section  5178  provides:  "One  who 
finds  a  tiling  lost  is  not  bound  to  take  charge 
of  it,  but  If  he  does  so,'  he  is  thenceforth  a 
depositary  for  the  owner,   vrlth  the  rights 
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and  obligations  of  a  depositary  for  hire." 
When  these  two  sections  are  construed  to- 
gether, the  terms  of  section  5181  are  made 
plain.  The  depositary  for  hire  is  only  enti- 
tled to  ordinary  compensation,  except  In  so 
fftr  as  this  rule  Is  modified  by  section  6159 ; 
and,  since  the  plaintiff  is  in  no  better  posi- 
tion than  he  would  have  been  had  he  taken 
these  sheep  from  the  owner  under  an  agree- 
ment to  care  for  them  for  reasonable  re- 
muneration, his  recovery  must  be  based  upon 
the  theory  of  compensation  alone.  The  term 
"reward,"  as  used  in  section  5181,  means  re- 
muneration or  pay.  Webster's  International 
Dictionary;  34  Cyc.  1730.  The  same  word  is 
^used  In  this  same  sense  in  section  5154,  and 
■the  conclusion  is  fortified  by  a  consideration 
of  section  5146,  which  enumerates  some  of 
the  duties  of  the  depositary  of  live  animals. 
In  submitting  to  the  Jury  the  right  of  plain- 
tiff to  recover  a  gratuity,  the  trial  court 
erred;  and,  since  it  is  Impossible  to  deter- 
mine to  what  extent  the  verdict  was  influ- 
enced by  this  consideration,  a  new  trial  must 
be  had. 

3.  Complaint  Is  niade  of  certain  rulings  up- 
on the  introduction  of  evidence,  but  these  al- 
leged errors  will  doubtless  not  occur  upon  a 
retrial. 

[4]  While  plaintiff  cannot  go  beyond  the 
Issues  made  by  the  pleadings  and  prove  the 
value  of  services  rendered  about  the  care  of 
an  entire  band  of  sheep,  including  the  sheep 
mentioned  In  his  complaint,  still  the  fact  that 
he  was  caring  for  other  sheep  at  the  same 
time  presents  no  obstacle  to  his  recovering 
whatever  is  Justly  due  him  for  his  services, 
expenses,  etc.,  laid  out  about  the  particular 
sheep  in  controversy  here,  provided  his  evi- 
dence is  sufiicient  to  disclose  to  the  Jury  the 
value  of  the  proportion  of  his  time,  labor, 
feed,  etc.,  given  to  the  particular  sheep  men- 
(fioned  in  his  complaint 

Since  this  cause  must  be  remanded  for  a 
new  trial,  we  refrain  from  commenting  upon 
the  sufficiency  of  the  evidence- 

[5]  4.  Complaint  is  made  of  instruction  No. 
3%,  given  to  the  Jury.  We  think  it  correct 
so  far  as  it  goes.  If  defendant  desired  a 
more  specific  instruction  upon  the  subject  of 
lost  property,  it  was  his  duty  to  offer  one. 
Frederick  v.  Hale,  42  Mont  153,  112  Pac.  70. 
His  offered  instruction  No.  2  was  not  more 
complete  than  the  one  given  by  the  court. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

Beversed  and  remanded. 


BBANTLY,  C.  J.,  and  BANNER,  J.,  concur. 
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SNYDBB  V.  TOWN  OV  CHINOOK. 
(Supreme  Court  of  Montana.     Jan.  29,  1914.) 

1.  MUniOIPAI.    COBFOBATIONS    (|    794*)  —  Dx- 
FECTS  IN   STBEET— WABNINO   OF  I)AN0KB. 

When  the  public  streets  of  a  town  are  un- 
safe and  the  authorities  have  actual  or  presum- 
ed notice  of  such  condition,  it  is  the  town's  dut7 
to  warn  the  public  by  lights  or  other  means. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1653;    Dec.  Dig.  | 

2.  MUNICIPAI.    CoBPOBATIons    (J    806*)— Db- 
FxonvB  Stbxet— Right  of  tbavei.eb— Ir- 

TKSTIOATION. 

A  traveler  on  a  public  street  may  assume 
that  the  town  has  kept  it  in  an  ordinarily  safe 
condition  for  travel  and  is  not  bound  to  make 
Investigation  or  chargeable  with  negligence  ifl 
he  fails  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |{  1676,  1682;  Dec. 
Dig.  I  806.*J 

3.  WiTNMSES  (I  270*)— CBOSS-BXAiairATIOR— 

Scope. 

In  an  action  for  injuries  from  a  fall  in  a 
street  which  was  being  repaired  and  was  alleged 
to  be  unsafe  for  traveL  a  witness,  wlio  on  di- 
rect examination  testified  to  the  condition  in 
which  he  had  left  the  street  the  day  before  the 
accident  and  as  to  whether  barriers  or  lights 
had  been  installed,  could  not  be  cross-examined 
as  to  his  previous  experience  in  road  work. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  926,  955-967;    Dec.  Dig.  {  270.*] 

4.  DAHAOES     (I     210*)— iNSTBOCTIONS— DltFEC- 

TIVK  Stbeet— Pkbsonal  Injubies. 

In  an  action  against  a  town  for  damages 
for  a  fall  in  a  street  alleged  to  be  unsafe.  lor 
travel,  instructions  defining  the  issues  as  to 
damages,  etc.,  substantially  as  presented  by 
the  pleadings,  and  showing  the  mathematical 
discrepancy  therein  between  the  claim  for  spe- 
cial damages  and  the  items  recited  in  support 
thereof,  and  limiting  damages  to  actual  com- 
pensation under  the  proof,'  were  not  objection- 
able as  authorizing  an  award  of  damages  differ- 
ent from  the  damages  shown. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  IS  537,  538;   Dec.  Dig.  S  210.*] 

5.  New   Tbiai.   (|   143*)— Affidavit   of  Ju- 
BOB — Intoxication  of  Anotbeb  Jubob. 

The  intoxication  of  a  juror  while  deliberat- 
ing, on  the  verdict  cannot  be  shown  by  an  affi- 
davit of  another  juror. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ||  290-296;    Dec.  Dig.  {  143.*) 

Appeal  from  District  Court,  Blaise  Coun- 
ty;   l^rank  N.  Utter,  Judge. 

Action  by  Susie  Snyder  against  the  Town 
of  Cblnook.  Judgment  for  plain tm,  from 
which,  and  from  the  refusal  of  a  new  trial, 
defendant  appeals.    Affirmed. 

R.  E.  O'Keefe,  of  Chlnoolt,  for  appellant. 
Nelson  &  Moore  and  Stranahan  &  Stranahan, 
all  of  Havre,  for  respondent 

SANNEB,  J.  The  amended  complaint  al- 
leges that  on  the  night  of  September  20, 1910, 
while  the  respondent  was  walking  along  a 
sidewalk  or  footpath  upon  Ohio  street,  in  the 
incorporated  town  of  Chinook,  she  fell  into 
an  unguarded  excavation  negligently  main- 
tained by  said  town  adjacent  to  said  foot- 
path, sustaining  i>ersonal  injury  to  her  dam- 


age in  the  sum  of  ^,400.  The  answer  ad- 
mits the  Injury  to  respondent,  the  public 
character  of  Ohio  street — though  not  the 
public  character  of  the  place  where  tHe  In- 
Jury  occurred — denies  all  the  other  essential 
allegations  of  the  amended  complaint,  and, 
by  way  of  affirmative  defenses,  alleges  con- 
tributoiy  negligence  and  assumption  of  risk. 
These  affirmative  defenses  were  put  In  Is- 
sue by  reply.  The  cause  was  tried  to  a  Jury, 
by  whose  verdict  the  respondent  was  award- 
ed $1,000.  Judgment  was  entered  accord- 
ingly. Appellant's  motion  for  new  trial  was 
denied,  and  the  cause  is  now  before  us  upon 
appeal  from  the  order  denying  such  motion, 
as  well  as  from  the  Judgment 

As  grounds  for  reversal  the  appellant  urg- 
es: Insufficiency  of  the  evidence;  error  in 
rulings  upon  evidence ;  error  in  Instructions ; 
and  misconduct  of  the  Jury. 

1.  For  some  time  prior  to  the  accident 
such  work  had  been  going  on  in  CHilo  street 
under  the  direction  of  the  town  of  Cliinook 
that  embankments  were  formed  on  each 
side  of  the  street,  so  that  the  portions  of  the 
street  intended  for  sidewalk  purposes  were 
left  three  or  four  feet  higher  than  the  road- 
way. Along  this  embankment  on  the  east 
side  and  quite  dose  to  the  edge  In  places,  | 
theare  was  a  path  which  persons  were  accus- 
tomed to  travel  going  north  from  Second 
street  On  the  night  of  the  accident  there 
were  no  barriers  or  guards  of  any  kind  to 
prevent  the  traveler  along  this  path  from 
falling  over  the  embankment,  nor  any  lights 
to  warn  against  it  Under  these  circum- 
stances, the  respondent,  who  had  never  trav- 
eled that  way  before,  was  homewara  bound 
between  8:30  and  9  o'clock  in  the  evening. 
She  had  come  eastward  on  Second  street, 
vcrossed  on  the  boardwalk  from  the  west  to 
the  east  side  of  Ohio  street,  turned  north  on 
the  east  side  of  Ohio  street,  and  followed 
the  footpath  northward  for  about  35  feet. 
At  this  point  she  stepped  into  a  break  or  } 
hole  in  the  side  of  the  path,  which  she  could 
not  or  did  not  see,  and  was  precipitated  in- 
to the  roadway.  As  the  result  her  leg 
was  broken,  her  ankle  was  twisted,  her  earn- 
ing capacity  was  much  reduced,  and  she  sus- 
tained several  months  of  pain  and  sutfeilng. 

EYom  the  appellant's  point  of  view,  the 
case  made  by  the  respondent  in  the  district 
court  presented  three  points  of  attack,  vis.: 
Whether  she  was  on  Ohio  street  or  on  pri- 
vate property  wh«i  the  injury  occurred; 
whether  Ohio  street  was  in  a  reasonably  safe 
condition  for  travel  at  the  time  and  place 
of  the  accident;  and  whether  the  respond- 
ent was  exercising  reasonable  care  for  her 
own  safety.  The  court  very  commendably 
submitted  special  interrogatories  to  the  Jury 
covering  these  points  and  the  Jury  answered 
categorically  that  the  respondent  was  on 
Ohio  street  when  the  accident  happened; 
that  Ohio  street  was  not  at  the  time  and 
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place  of  tbe  accident  in  a  safe  condition  for 
travel ;  and  that  the  respondent  was  exercis- 
ing due  care.  The  evidence  germane  to  these 
propositions  was  more  or  less  conflicting,  tmt 
It  was  ample  to  sustain  these  findings  as  well 
as  the  general  verdict  of  the  jury;  and  mo 
good  purpose  would  be  served  by  ledting  It 
further. 

[1, 2]  Tbe  theory  of  the  appellant  seems  to 
have  been  that,  if  It  was  too  dark  for  the 
respondoit  to  see  clearly,  she  had  no  bnsl- 
ness  to  travel  on  Ohio  street  and  assumed 
all  the  risk  of  doing  sa  Bat  this  overlooks 
the  rules  yery  accurately  applied  by  tbe 
court  and  Jury  to  the  facts:  That  It  is  the 
duty  of  a  city  or  town  to  keep  its  public 
streets  In  an  ordinarily  safe  condition  for 
travel,  and  that  the  traveler  is  entitled  to 
assume  this  to  have  been  done.  When  the 
public  streets  of  a  city  or  town  "are  rendered 
unsafe  by  reason  of  repairs  being  made 
therein,  or  have  become  defective  or  unsafe 
from  any  cause,  and  the  authorities  have  no- 
tice of  the  condition,  or  the  circumstancee 
are  such  as  to  warrant  a  presumption  of  no- 
tice, the  duty  to  warn  the  public  by  lights 
or  other  means,  while  repairs  are  made,  al- 
so arises.  The  traveler  is  not  bound  to  make 
investigations,  and  he  cannot  be  charged  with 
negligence  if  he  fails  to  do  so."  McCat>e  v. 
City  of  Butte,  46  Mont.  65, 125  Pac.  133 ;  Nel- 
son V.  City  of  Kalispell,  47  Mont  416,  132 
Pac.  1133;  Cady  v.  City  of  Seattie,  42  Wash. 
402,  85  Pac.  19.  See,  also,  28  Cyc.  1381 
et  seq. 

[S]  2.  Three  rulings  upon  evidence  are 
complained  of,  but  we  can  find  no  error  in 
any  of  them.  The  direct  examination  of 
the  witness  McCoy  was  addressed  to  the 
physical  condition  in  which  he  had  left  the 
street  the  day  before  the  accident,  as  to 
whether  any  barriers  or  lights  had  been  in- 
stalled. To  this  the  proposed  cross-examina- 
tion touching  his  previous  experience  in  road 
work  was  not  material  The  statement  of 
the  respondent  which  It  is  claimed  should 
have  been  stricken  out  as  volunteered  was 
part  of  her  response  to  a  specific  interroga- 
tory of  counsel  The  question  asked  Lowe 
was  not  open  to  the  objection  made,  and  the 
ruling  upon  it  would  not  have  constituted 
substantial  error  even  if  It  had  been  wrong. 

[4]  3.  Instructions  numbered  1  and  8  are 
assailed  as  authorizing  the  Jury  to  award 
the  sum  of  $1,000  for  loss«of  earning  capaci- 
ty, whereas  under  the  allegations  of  the 
amended  complaint  such  damages  could  not 
in  any  event  exceed  $946.  Instruction  No.  1 
defined  the  issues  substantially  as  they  were 
presented  by  the  pleadings.  Whatever  mathe- 
matical discrepancy  there  was  in  the  com- 
plaint between  the  claim  for  special  damages 
and  the  items  recited  in  support  of  it  was 
faithfully  made  to  appear  in  the  charge,  and 
the  amounts  which  might  be  awarded  for  any 
of  tbe  elements  of  damage  were  limited  by 


instruction  No.  8,  to  actual  compensation  un- 
der the  proof;  so  that,  not  only  were  botb 
Instructions  entirely  proper,  but  instruction 
No.  8  was  protective  of  appellant  We  again 
repeat  that  It  is  hopeless  at  this  day  and  age 
for  counsel  to  expect  reversals  for  micro- 
scopic faults. 

[i]  4.  The  piartiCQlar  misconduct  charged 
to  the  Jury  is  that  one  of  the  Jurors  was  in- 
toxicated at  the  time  the  Jury  was  deliberat- 
ing on  the  verdict  This  la  made  to  appear 
by  the  aflldavlt  of  another  juror.  The  rule 
is  that  such  misconduct  cannot  be  proved  in 
this  way.  Sutton  v.  Lowry,  39  Mont  462, 
471,  104  Pac.  545. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

Affirmed. 

BKANTLY,  0.  J,  and  HOLLOWAY,  J„ 
concur. 


STATE  ez  rel  JACOBS  ▼.  DISTRICT 
COURT  OF  FIFTH  JUDICIAL  DlST.  IN 
AND  FOB  BBAYERHEAD  COUNTI  et  al. 

(Supreme  Court  of  Montana.     Jan.  20,  1914.) 

1.  JT7DeKS    (I    51*)— DlSQUALinCATION— Am- 

DAvrr  OF  Pbkjtjdick — Tnra  of  Filing. 
Under  Rev.  Codes,  |  6316,  as  amended  by 
Laws  1909,  c.  114,  diBqualifying  any  jndge 
against  whom  an  affidavit  of  bias  shall  be  filed 
before  the  day  fixed  for  the  hearing,  an  affida- 
vit not  ffied  until  after  the  day  set  for  the  hear- 
ing was  too  late,  and  it  was  not  error  to  order 
it  stricken  from  the  files. 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  {f  224-231;   Dec  Dig.  |  51.»] 

2.  JcuoEs  (I  61*)— Disqualification— Affi- 
davit OF  Pbkjudici:— TiMK  of  Filing. 

That  on  the  day  set  for  the  hearing  it  was 
continued  to  a  later  date  did  not  operate  aa  a 
vacation  of  tbe  original  setting,  aa  would  have 
been  the  case  bad  it  been  passed  over  the  term, 
and  an  affidavit  of  prejudice,  filed  after  the 
day  originally  set,  but  before  the  day  to  which 
it  was  continued,  was  ineffectnal,  since  no  td- 
lowance  was  made  .for  continuances  which 
might  easily  bave  been  provided  for  if  the  Leg- 
islature had  so  intended. 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  fj  224-231;   Dec  Dig.  |  51.*] 

3.  Judges  (|  61*)— Disqualification— Bias 
OB  Pbstudice. 

Under  the  express  terms  of  Rev.  Codes,  f 
7484,  actual  disqualification  of  a  jndge  in  pro- 
bate proceedings  for  any  of  the  reasons  therein 
stated  is  available  whenever  shown,  but  the 
right  to  disqualify  a  judge  by  an  affidavit  of 

£rejudice  under  section  6316,  as  amended  by 
aws  1909,  c  114,  is  like  a  peremptory  chal- 
lenge to  a  juror  which,  if  not  exercised  at  the 
proper  time,  is  lost 

[Ed.  Note. — For  other  cases,  see  Judges, 
Cent  Dig.  H  224-231;   Dec  Dig.  {  51.*1 

Mandamus  by  tbe  State,  on  the  relation  of 
A  R.  Jacobs  against  the  District  Court  of 
tbe  Fifth  Judicial  District  for  Beaverhead 
County,  and  W.  A.  Clark,  Judge  thereof,  to 
compel  the  revocation  of  a  certain  order  and 
the  making  of  another  order.    Dismissed. 


•Tot  other  cbms  Me  «am*  topio  and  Mctlon  NTJMBBR  In  Dee.  Dls.  ft  Am.  Dlf.  Key-No.  Series  ft  R«fi^r  Indaxe* 
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Richard  H.  Smitii  and  Harry  H.  Parsons, 
botli  of  Missoula,  for  relator.  Norrls,  Hurd 
k  Smith,  of  Dillon,  for  respondents. 

BANNER,  J.  On  November  15,  1918,  the 
relator  herein  filed  In  the  district  court  of 
Beaverhead  county  his  final  report  and  ac- 
count as  guardian  of  the  estate  of  Tenora  E. 
Metlen,  Incompetent  To  this  report  and  ac- 
count D.  E.  Metlen,  as  the  husband  of  Venora 
E.  Metlen,  filed  certain  objections.  By  order 
of  court,  the  respondent.  Judge  Clark,  pre- 
siding, the  hearing  upon  the  report  account 
and  objections  was  set  for  December  0,  1913. 
On  that  day  the  objector  and  his  wife  ap- 
peared in  person  and  by  counsel,  and  an- 
nounced their  readiness  to  proceed;  the 
guardian  was  not  present  nor  represented. 
Judge  Clark  then  stated  that  he  bad  received 
a  communication  from  the  relator  to  the  ef- 
fect that  a  compromise  had  been  reached 
in  said  matter,  whereby  the  relator  was  to  be 
paid  $1,200,  in  addition  to  the  sums  thereto- 
fore received  by  him,  as  payment  for  his  serv- 
ices rendered  therein.  To  this  counsel  for 
Mr.  and  Mrs.  Metlen  responded  that  the 
agreement  was  for  the  payment  of  a  balance 
of  1700  only  to  the  relator.  Whereupon  the 
Judge,  being  of  the  opinion  that  the  relator 
should  be  present  at  the  hearing,  and  that 
bis  failure  to  appear  was  due  to  a  misunder^ 
standing,  ordered  "that  further  proceedings 
In  said  matter  be  continued  until  Saturday, 
December  13,  1913,  at  10  o'clock  a.  m."  On 
December  13, 1913,  the  matter  was  again  call- 
ed up,  counsel  for  all  the  parties  being  pres- 
ent and  the  clerk  exhibited  an  affidavit  of 
the  relator,  filed  the  i>recedlng  day,  seeking 
to  disqualify  Judge  Clark  on  account  of  im- 
puted bias  and  prejudice.  This  affidavit 
was  ordered  stricken  from  the  files  because 
filed  after  the  day  fixed  for  the  hearing  of 
the,  matter,  and  after  the  hearing  thereof 
had  in  fact  commenced,  and  further  hearing 
was  again  continued  "on  account  of  pressure 
of  business  of  the  court"  to  December  16, 
1913,  at  4  p.  m.  The  alternative  writ  of 
mandate  Issued  out  of  this  court  on  Decem- 
ber 15,  1913,  has  prevented  further  action. 
The  respondent  is  one  of  the  Judges  of  the 
Fifth  Judicial  district  which  includes  the 
county  of  Beaverhead,  and  the  other  judge 
thereof  was  dlsqpillfled  by  reason  of  having 
beefi  an  attorney  in  said,  matter.  The  ques- 
tion presented  is  whether,  upon  the  facts 
stated — we  do  not  deem  the  other  facts  of 
record  as  important — a  peremptory  writ  of 
mandate  should  is^ue  to  Judge  Clark,  direct- 
ing that  he  revoke  the  order  striking  the  af- 
fidavit of  the  relator  from  the  files,  that  he 
restore  the '  same,  and  that  he  make  an  or- 
der calling  In  another  district  judge  to  hear 
and  determine  the  controversy  or  transfer  it 
to  some  other  district  in  this  state. 

[1]  In  our  view  of  this  proceeding  it  is 
not  necessary  to  decide  whether  mandamus 
may  be  properly  Invoked  lo  compel  a  district 


judge  to  give  effect  to  an  affidavit  of  dis- 
qnaliflcation  duly  filed  under  the  statute. 
Assuming  mandamus  to  be  a  proper  remedy, 
we  nevertheless  think  tha't  it  Is  not  available 
to  the  relator,  for  the  following  reasons: 
The  statute  involved  (Rev.  C!odes,  f  6315,  as 
amended,  liaws  1909,  p.  161)  provides:   "Any 

•  •  •  Judge  •  •  •  must  not  sit  or 
act  as  such  in  any  action  or  proceeding: 

•  •  •  4.  When  either  party  makes  and 
files  an  affidavit  as  hereinafter  provided,  that 
he  has  reason  to  believe,  and  does  believe, 
he  cannot  have  a  fair  and  impartial  hearing 
on  trial  before  a  district  judge  by  reason  of 
the  bias  or  prejudice  of  such  judge.  Such 
affidavit  •  •  •  shall  be  filed  ♦  •  *  at 
any  time  before  the  day  appointed  or  fixed 
for  the  hearing  or  trial  of  any  such  action, 
motion  or  proceeding."  This  pTovlslon  has 
been  before  this  court  for  construction  on 
several  occasions,  once  under  such  circum- 
stances as  to  render  the  views  then  express- 
ed practically  decisive  of  the  Instant  case. 
The  decision  referred  to  Is  State  ex  reL 
Nlssler  v.  Donlan  et  al.,  32  Mont  256,  80 
Pac.  244,  and  from  the  statement  of  facts  it 
appears  to  have  been  a  hearing  upon  motions 
to  adopt  and  to  reject  the  findings  of  a  ref- 
eree upon  an  executor's  account  to  which  ob- 
jections had  been  filed.  The  hearing  was 
originally  set  for  February  18th,  at  which 
time  a  motion  was  made  to  vacate  the  setting 
on  the  ground  that  Judge  Donlan  had  not 
Jurisdiction  to  proceed.  This  motion  was 
based  upon  the  theory  that  Judge  McCler- 
nan,  of  the  same  court  who  had  previously 
taken  cognizance  of  the  proceedings,  had 
upon  the  redistribution  of  the  work  of  that 
court  among  the  three  Judges  thereof,  reserv- 
ed to  himself  for  hearing  and  determination 
all  matters  connected  with  the  settlement  of 
the  executor's  account,  notwithstanding  that 
proceedings  in  probate  had  in  general  been 
assigned  to  the  department  presided  over  by 
Judge  Donlan.  The  motion  was  overruled 
by  Judge  Donlan.  During  the  noon  recess 
Judge  McOeman,  without  consulting  with 
either  of  the  other  judges,  made  a  formal 
order  reserving  the  hearing  to  his  depart- 
ment. When  the  court  reconvened.  Judge 
Donlan  declined  to  regard  this  order  as  bind- 
ing, but  postponed  further  hearing  of  the  mo- 
tions until  February  25th,  and  on  that  day 
a  further  postponement  was  had  to  March 
4th.  In  the  meantime  an  affidavit  was  filed, 
seeking  to  disqualify  Judge  Donlan  under 
the  provision  above  quoted,  but  Judge  Donlan 
declined  to  relinquish  Jurisdiction,  and  re- 
fused to  make  an  order  transferring  the 
matter.  It  will  be  observed  that  the  differ- 
ence between  the  facts  in  the  Nissler  Case 
and  those  at  bar  is  not  material.  It  does 
not  appear-  that  anything  occurred  In  that 
case  before  the  pokitponement,  except  an  as- 
sertion by  Judge  Donlan  of  bis  own  author- 
ity, which  did  not  in  any  sense  touch  the 
merits  of  the  matter  before  the 'court    Conn- 
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Bel  for  the  relator  at  bar  suggest  that  a  hear- 
ing has  begun  only  when  it  may  be  said  that 
a  new  Judge  "could  not  step  in  and  at  that 
very  moment  proceed  with  the  hearing  with 
a  full  and  complete  knowledge  of  the  pro- 
ceedings." Without  either  accepting  or  re- 
jecting this  test,  we  may  suy  that  nothing'  is 
disclosed  in  the  Nissler  Case  that  would  have 
prevented  a  new  Judge  from  proceeding  with 
the  hearing  after  the  affidavit  was  filed,  with 
toll  and  complete  luowledge,  yet  upon  the  clr^ 
cnmstances  of  the  Nissler  Case  this  court, 
speaking  through  the  Chief  Justice,  said: 
"Was  the  affidavit  filed  in  time  to  disqualify 
Judge  Donlan  from  hearing  the  motion  upon 
settling  the  account?  •  •  •  Section  180 
•  •  •  declares  that  the  particular  disqual- 
ification of  Imputed  bias  and  prejudice  shall 
be  made  to  appear  by  affidavit  filed  at  any 
time  before  the  day  fixed  for  the  trial  or 
hearing.  •  *  *  The  intention  is  clearly 
manifested  that  the  affidavit  is  not  to  be  re- 
garded as  effective  to  interrupt  a  hearing 
after  the  arrival  of  the  day  fixed  for  that 
purpose.  •  •  •  The  disqualification  of 
imputed  bias  and  prejudice  provided  for  in 
subdivision  4  of  the  Act  is  purely  statutory. 
It  does  not  rest  upon  the  ascertainment  of 
any  fact,  but  only  upon  an  Imputation.  Such 
being  the  case,  and  the  statute  being  open  to 
80  much  abuse,  we  are  Inclined  to  construe 
it  strictly  according  to  its  express  terms,  and 
not  broaden  it  by  Implication  to  include  con- 
ditions not  clearly  within  ttaem.  •  •  • 
The  statute  doesi  not  admit  of  a  construction 
that  would  permit  a  litigant  to  file  an  affida- 
vit of  disqualification  after  the  day  for  hear- 
ing has  arrived,  and  thus  rob  the  court  or 
Judge  of  the  power  to  proceed."  These  views 
and  the  application  of  them  to  the  present 
case  are  supported,  to  a  greater  or  less  de- 
gree, by  the  following  authorities:  Redman 
v.  State,  28  Ind.  206;  AUen  v.  Coates,  20 
Minn.  46,  11  N.  W.  132 ;  State  ex  rel.  Dear- 
bom  V.  Merrick,  101  Wis.  162,  77  N.  W.  719. 

[2,3]  It  is  suggested  that,  as  the  statute 
does  not  make  any  express  allowance  for  con- 
tinuances of  any  kind,  and  as  a  continuance 
over  the  term  must  certainly  restore  the 
situation  prior  to  the  setting,  the  right  to 
disqualify  cannot  expire  on  the  day  before 
the  first  setting,  but  must  be  carried  forward 
with  each  continuance  for  whatever  period. 
The  answer  is  twofold:  The  failure  of  the 
statute  to  make  allowance  for  continuances 
as  such  is  persuasive,  at  least,  that  no  such 
allowance  was  Intended ;  and  this  belief  is 
Strengthened  when  we  consider  the  ease  with 
which  such  an  intention,  if  entertained, 
could  have  been  expressed.  That  the  Legisla- 
ture knew  how  to  say  what  it  wanted  to  say 
with  reference  to  such  matters  may  be  gath- 


ered from  the  other  provisions  of  the  Code 
designed  to  secure  fair  trials  in  the  case  of 
actual  bias.  Rev.  Codes,  H  T484,  6505,  6987. 
Moreover,  the  passing  of  a  cause  over  the 
term  necessarily  operates  as  a  vacation  of 
the  setting,  and  a  very  real  distinction  exists 
between  that  situation  and  a  mere  contin- 
uance, properly  so  called,  however  difficult 
it  may  be  to  put  the  distinction  into  words. 
Where  the  effect  of  an  order  is  to  vacate  the 
setting,  the  case  stands  for  all  purposes  of 
the  statute  under  review  as  though  no  set- 
ting had  been  made ;  but  where  the  effect  of 
an  order  Is  to  stand  upon  the  setting  and, 
reckoning  from  that,  to  defer  the  trial  to 
a  day  certain,  we  can  see  no  reason  why  the 
day  originally  fixed  for  the  hearing  should 
not  measure  the  time  limit  of  disqualification 
for  Imputed  bias.  Actual  dlsquallflcatipn  on 
the  part  of  a  Judge  may  be  manifested'  at 
any  time  after  as  well  as  before  the  dkte 
fixed  for  a  hearing,  and  it  is  therefore  avail- 
able in  probate  proceedings  whenever  it  is 
made  to  appear;  but  the  privilege  to  Impute 
bias  to  a  Judge  where  none  may  exist  belongs 
to  a  different  order  of  things  and  its  exist- 
ence may  fairly  be  limited  to  a  given  time. 
The  disqualification  of  a  Judge  for  imputed 
bias  is  like  the  peremptory  challenge  of  a 
Juror,  which  may  not  be  exercised  after  he 
has  once  been  passed.  Washoe  Copper  Co. 
V.  Hlckey,  46  Mont  36S,  128  Pac.  584;  State 
v.  Peel,  2S  Mont  358,  59  Paa  169,  75  Am. 
St  Rep.  629. 

The  relator  suggests  that  under  the  above 
construction  it  is  possible  to  restrict  the 
disqualifications  for  Imputed  bias  to  a  single 
Judge,  contrary  to  the  express  provision  of 
the  statute.  We  think  the  danger  is  more 
imaginary  than  real.  Expressly  acquitting 
the  relator  and  his  counsel  of  any  impro- 
priety, we  say  that  the  statute  was  not  In- 
tended to  encourage  perjury,  nor  to  aid  de- 
lays, nor  to  secure  postponements  which  are 
not  deserved.  If  a  litigant  really  feels  that 
he  cannot  secure  a  fair  and  impartial  trial 
before  a  certain  Judge,  he  is  generally  con- 
scious of  that  feeling  before  the  day  fixed 
for  the  hearing,  and  long  enough  to  enable 
him,  by  a  prompt  and  proper  disclosure  of 
it,  to  secure  to  himself  every  substantial 
right 

Conceiving,  as  we  do,  that  the  action, of 
the  respondent  Judge  Clark,  was  within  the 
letter  of  the  statute  In  question  and  within 
any  wise  purpose  to  be  served  by  it,  the  pro- 
ceedings herein  should  be  dismissed ;  and  It 
is  so  ordered. 

Dismissed. 

BRANTLT,   O.   J.,   and   HOLLOW  AT,   J, 

concur. 
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CONROW  T.  UUJriUNE  et  aL 
(Supreme  Gonrt  of  Montana.     Jan.  26,  1914.) 

1.  Appeal  and  Bbbob  (|  931*)  —  Ravntw  — 

PBBSUMPTION— FlWDINOS. 

In  an  action  to  determine  the  respectiTe 
rights  in  the  use  of  water  in  a  creek  and  the 
order  of  their  priorities,  in  which  defendant 
claimed  under  a  right  of  M.  the  right  to  use 
water  on  all  his  irrigable  land  on  both  sides 
of  the  creek,  and  offered  evidence  of  his  neces- 
Kit7  for  such  use,  and  the  finding  was  silent 
touching  the  west  side  of  the  creek,  the  Su- 
preme Court,  nothing  appearing  to  require  a 
contrary  condnsion,  will  presume  that  the  low- 
er court  found  in  favor  of  the  M.  right  upon 
all  the  issues  in  that  connection  not  covered  by 
the  express  findings,  or  findings  inconsistent 
with  them,  and  that  the  amount  found  for  such 
right  was  fixed  in  view  of  the  necessity  for  use 
at  the  time  the  appropriation  was  made,  in- 
cluding also  a  subsequent  enlargement  of  the 
use  by  application  to  land  on  the  west  side. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3T28,  3762-3771;  Dec 
Dig.  i  931.*] 

2.  Watebs  and  Watkb  Conssn  (|  21*)— Ex- 
tent or  Vex. 

The  extent  of  the  right  of  the  first  appro- 
priation is  limited  by  the  capacity  of  the  orig- 
inal ditch,  but  if  its  capacity  exceeds  the 
amount  required  for  reasonable  use,  the  neces- 
sity of  the  use,  and  not  the  size  of  the  ditch, 
measures  the  extent  of  the  right;  but  the  tend- 
ency is  to  disregard  entirely  the  capacity  of  the 
ditch  and  regard  the  actual  beneficial  use,  in- 
stalled within  reasonable  time  after  appropria- 
tion, as  the  measure  of  the  right. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  16;  Dec.  Dig.  | 
24.*] 

8.  Watebs  and  Watkb  Coubsbs  ({  24*)— Ie- 
BiGATioN  —  Extent  of  Rioht  —  Actuai 
Needs. 

Const  art.  3,  i  16,  declares  the  use  of  wa- 
ter flowing  in  the  streams  of  the  state  to  be  a 
public  use.  Rev.  Codes,  i  4841,  provides  that 
the  use  must  be  beneficial,  and  that,  when  the 
appropriator  or  his  successor  ceases  to  use  the 
water,  the  right  ceases.  Section  4844  provides 
that  if  the  necessity  for  the  use  diminishes, 
the  change  of  condibons,  to  the  extent  of  the 
-lessened  necessity,  inures  to  the  benefit  of  sub- 
sequent appropriators  having  need  of  such  use, 
and  that  subject  to  the  rule  of  section  4845 
that,  as  between  appropriators,  the  one  first 
in  time  is  first  of  right,  the  prior  appropriator 
may  not  divert  more  than  is  necessary  for  his 
use.  Beld  that,  while  the  extent  of  the  right 
cannot  exceed  the  capacity  of  the  means  of  di- 
version, the  question  In  any  case  was  how  much 
could  supply  the  prior  claimant's  actual  needs 
under  existing  conditions. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  16;  Dec.  Dig.  | 
24.*] 

4.  Waters  and  Wateb  Coubsks  (|  24*)— Ib- 

bigation— Extent. 

Where  a  prior  right  to  divert  waters  from 
a  creek  had  never  been  used  to  irrigate  more 
than  approximately  70  acres,  defendant,  claim- 
ing nnuer  such  right,  was  not  entitled  to  an  al- 
lowance of  over  TO  inches;  it  being  the  rule 
generally  observed  by  the  courts  to  allow  one 
inch  per  acre  unless  the  evidence  shows  that  a 
greater  or  less  amount  is  required. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  16;  Dec.  Dig.  | 
34.  •] 


5.  Estoppel  (|  110*)  —  NECESsirT  ov  Plxad- 

INO. 

Although  plaintiff's  conduct  was  such  as  to 
estop  him  from  questioning  the  extent  of  the 
water  tight  under  which  defendant  daimed, 
defendant,  by  not  pleading  it  as  an  estoppel, 
waived  his  right  to  rely  on  it 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  |  300;   Dec.  Dig.  I  110.*] 

6.  Appeal  and  Ebbob  (i  268*)  —  Rktikw  — 
Necessitt  or  Bill  or  BIxceptions. 

Under  Rev.  Codes,  |  6806,  making  the 
findings  part  of  the  Judgment  roU,  and  section 
6784  providing  that  the  verdict,  the  iastmc- 
tions,  the  final  decision,  and  interlocutory  or- 
der, etc.,  are  deemed  to  be  excepted  to  with- 
out a  bin  of  exceptions,  the  suflSciency  of  the 
evidence  to  justify  findings  may  be  raised  on 
motion  for  a  new  trial  and  reviewed  by  the  Su- 
preme Court  on  appeal  without  formal  excep- 
tions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1506-16M,  1606;  Dec. 
Dig.  I  268.*] 

Appeal  from  District  Court,  Oallatln  Conn- 
ty;  J.  M.  Clements,  Judge. 

Action  by  S.  H.  Conrow  against  Franz  Bnf- 
fine  and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Remanded,  with  directions. 

Walter  Altken,  of  Belgrade,  for  appellant 
John  A.  Luce  and  Geo.  D.  Pease,  botb  of 
Bozeman,  for  respondents. 

BRANTLT,  C.  J.  This  action  was  bronglit 
to  have  determined  the  extent  of  the  respec- 
tive rights  of  the  plaintiff  and  the  defendants 
to  the  use  of  the  water  flowing  In  Bear  cteelc, 
in  Oallatln  county,  and  the  order  of  thdr 
priorities.  The  stream' is '(formed  by  two 
branches,  whicti  are  referred  to  In  the  plead- 
ings and  evidence  as  the  east  and  west  forka 
Tlie  former  has  its  source  In  the  northeast 
quarter  of  section  28,  township  2  north,  range 
5  east,  and  the  latter  In  the  southeast  quarter 
of  section  21,  same  township  and  range.  Aft- 
er flowing  south  through  section  33,  the 
branches  unite  in  section  4,  township  1  north, 
range  6  east,  forming  the  main  stream,  which 
flows  tbence  toward  the  southwest  through 
sections,  6,  8,  and  7.  Tbe  defendants  Gervais, 
Merrltt,  Ballard,  and  Brownell,  though  served 
with  summons,  did  not  appear.  Plaintiff  is 
the  owner  of  sections  21  and  28  and  at  differ- 
ent times  has  bad  under  irrigatloa,  from  Bear 
creek  and  other  sources,  about  68  acres,  con- 
sisting of  the  areas  of  lowlands  lying  along 
both  branches  of  the  stream,  'llie  lands  own- 
ed by  the  defendant  Gee  consist  of  200  acres, 
lying  in  sections  33  and  4  above  the  Junc- 
tion of  the  two  branches.  Not  more  than  65- 
acres  of  them  are  susceptible  of  irrigation 
from  Bear  creek.  At  the  time  of  the  trial  the 
area  under  irrigation  was  about  45  acres. 
Defendant  Beckhorn  owns  about  80  acres, 
lying  partly  above  and  partly  l)elow  the  Junc- 
tion. At  the  time  of  the  trial  be  had  under 
irrigation  from  Bear  creek  about  9  acres, 
though  there  is  an  additional  area  of  20  acres 
susceptible  of  irrigation,  when  he  has  a  suffi- 
cient supply  of  water.    The  defendant  Huf- 
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fine's  lands  lie  on-  both  sides  of  the  nudn 
stream  below  the  Junction,  In  sections  7  and 
8.  The  areas  ander  Irrigation  by  him  at  the 
time  of  the  trial  covered  about  66V&  acres. 
The  plalntiir  claims  the  right  to  the  use  of 
100  inches,  appropriated  and  diverted  by  his 
predecessors  or  himself  from  the  two  branch- 
es at  different  times  from  October  1,  1877,  to 
July  1,  1886.  The  defendant  Huffine  dates 
his  right  from  May  1,  1868.  The  appropria- 
tion under  whldt  he  claims,  and  which  is 
referred  to  In  the  record  as  the  Moore  right, 
was  made  by  the  construction  of  a  ditch  on 
the  east  bank  of  the  main  stream  in  May, 
1868,  by  a  predecessor  who  had  made  settle- 
ment upon  a  portion  of  the  lands  now  owned 
by  this  defendant  The  water  was  first  di- 
verted and  used  to  irrigate  lands  on  the  east 
side  of  the  stream.  In  all  there  were  about 
36  acres,  including  an  area  of  a  little  more 
than  14  acres,  which  Is  not  now  owned  by 
Huttine.  Subsequently,  bat  prior  to  the 
q;)ring  of  1878,  the  exact  date  not  being  dis- 
closed, a  second  ditch  was  taken  out  on  the 
west  side  by  a  mesne  grantee  of  the  original 
appropriator.  TiAa  was  used  to  convey  wa- 
ter to  all  the  irrigable  lands  now  owned  by 
HuiUne  on  the  west  side,  amounting  approxi- 
mately to  34  acres.  The  defendants  Oee  and 
Beckhom  each  claims  under  the  same  appro- 
priation, alleging  interests  therein  by  mesne 
conveyances  from  the  original  appropriator. 
They  also  each  claim  under  other  appropria- 
tions made  by  themselves  on  July  1,  1885. 
At  the  trial  the  plaintiff  conceded  the  priority 
of  defendants'  rights,  so  far  as  they  appeared 
to  have  been  derived  from  the  Moore  right, 
and  there  is  a  present  necessary  use  for  the 
water  diverted  by  It,  but  endeavored  to  show 
that  the  actual  necessity  served  by  this  right 
at  any  time  prior  to  plaintiff's  oldest  appro- 
priation required  a  much  smaller  amount 
than  the  defendants  claimed.  The  court  made 
special  findings  of  the  amounts  and  dates  of  all 
the  respective  claims  and  entered  a  decree 
accordingly.  It  found  that  the  appropriation 
of  May  1,  1868,  amounted  to  90  inches ;  that 
the  defendants  are  the  owners  of  this  right 
In  undivided  interests  as  tenants  in  common, 
Hufllne  having  one-half.  Gee  one-third,  and 
Beckhom  one-sLsth;  and  that  they  are  en- 
titled to  use,  respectively,  45,  30,  and  16 
inches.  The  plaintiff  has  appealed  from  the 
decree  and  an  order  denying  his  motion  for 
a  new  trlaL 

No  complaint  is  made  of  the  findings  tonch- 
Ing  the  claims  of  any  of  the  parties  other 
than  those  based  on  the  Moore  right  As  to 
these  complaint  is  made  that  the  total 
amovmt  awarded  to  the  defraidants  is  in  ex- 
cess of  that  actually  needed  for  their  efiSdent 
nse  at  the  time  the  appropriation  was  made, 
or  thereafter,  at  any  time  prior  to  the  date  of 
plaintUTs  appropriations.  Counsel  contends 
that  the  evidence  Is  insuifident  to  Justify  the 
findings  in  this  regard.  Whether  this  con- 
trition has  merit  is  the  only  question  he  has 
submitted  for  decision. 


There  is  no  controversy  in  the  evidence  tbat 
at  ordinary  stages  during  the  irrigating  sea- 
son the  flow  of  the  stream  does  not  exceed 
100  inches.  Nor  Is  there  any  question  that 
the  ditch  taken  out  in  1868  diverted  substan- 
tially the  entire  flow.  The  same  may  be  said 
of  the  west  side  ditch.  The  area  Irrigated 
on  both  sides  did  not  at  any  time,  prior  to 
plaintUTs  earlier  appropriations,  exceed  ap- 
proximately 70  acres.  This  area  was  never 
Increased,  because  It  Included  all  the  lands 
susceptible  of  Irrigation  from  the  stream  on 
either  side  of  it  Plaintiff  made  appropria- 
tions In  1878,  1879,  and  1882,  amounting  in 
all  to  36  Inches.  When  Hutline  acquired  his 
Interest  in  the  Moore  right  does  not  appear. 
Ue  never  acquired  more  than  an  undivided 
one-half  Interest  On  February  25,  1899, 
Moore  conveyed  to  one  Axtell  an  undivided 
one-half  Interest  This  interest  was  subse- 
qumtly  acquired  by  the  defendants  Gee  and 
Beckhom;  the  former  acquiring  an  undivid- 
ed one-third  and  the  latter  an  undivided  one- 
sixth  Interest  The  findings  are  silent  as  to 
the  date  of  the  construction  of  the  ditch  on 
the  west  side  of  the  stream  to  utilize  the 
Moore  right  on  the  lands  on  that  side.  Ck>un- 
sel,  therefore,  argues  that,  since  this  is  so, 
the  use  of  any  water  on  that  side  under  the 
Moore  light  was  excluded  from  consideration, 
and  that,  while  the  court  properly  awarded  to 
defendants  the  proportionate  amounts  they 
are  entitled  to,  the  gross  amount  is  too  large 
because  the  evidence  clearly  discloses  that 
the  Moore  right  was  never  used  to  irrigate 
to  exceed  36  acres  on  the  east  side.  To  make 
the  statement  in  another  way:  Since  under 
the  findings  the  Moore  right  should  have  been 
Umlted  in  amount  by  the  necessity  for  Its 
use  on  the  lands  on  the  east  side  only,  and, 
since  the  extent  of  the  defendants'  respec- 
tive interests  must  be  determined  by  the  ex- 
tent of  this  use,  the  total  amount  found  for 
all  these  rights,  after  making  due  allowance 
for  a  sufficient  head  to  render  the  use  ef- 
fective, should  have  been  limited  to  40  or 
50  Inches.  Again  he  says:  Ck)ncedlng  that  the 
total  amount  of  the  awards  made  to  the  de- 
fendants should  be  limited  to  the  necessary 
use  of  the  Moore  right  on  both  sides  of  the 
stream,  the  award  Is  nevertheless  excessive, 
because  it  appears  without  controversy  that 
at  no  time  in  the  Ustory  of  the  Moore  right 
could  there  have  been  actual  necessity  for  the 
use  of  more  than  60  Inches,  because  all  the 
lands  Irrigated  by  It  never  exceeded,  or  could 
have  exceeded,  66%  acres;  one  Inch  per 
acre  being  the  average  amount  required  to 
irrigate  any  of  the  lands  upon  which  the  wa- 
ter has  heretofore  been  used. 

[I]  We  do  not  think  the  silence  of  the  find- 
ings touching  the  west  side  ditch  is  to  be  giv- 
en the  slgniflcance  claimed  by  counsel.  The 
court,  in  finding  as  it  did  that  Hufflne  is  en- 
titled to  the  use  of  45  Inches,  evidently  took 
into  consideration  the  gross  amount  of  land 
susceptible  of  irrigation  on  both  sides  of  the 
stream;  otherwise  the  finding  that  the  ex- 
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tent  of  tbe  Moore  right  was  90  Inches  cannot 
be  explained.  For  it  may  not  be  supposed 
that  the  court  entertained  the  notion  that 
this  amount  was  ever  necessary  to  Irrigate 
the  comparatively  small  area  of  36  acres  on 
the  east  side.  In  any  event,  under  the  doc- 
trine of  implied  findings,  nothing  appearing 
to  require  the  contrary  conclusion,  the  pre- 
sumption will  be  indulged  that  the  court 
found  in  favor  of  the  Moore  right  upon  all 
the  issues  in  this  connection  not  covered  by 
the  express  findings.  Bank  of  Billings  r. 
Gagnon,  25  Mont.  268,  64  Pac.  064.  The 
right  to  use  water  on'  all  his  Irrigable  lands 
on  both  sides  of  the  stream  is  alleged  affirm- 
atively by  Hufflne  in  his  answer,  and  evi- 
dence was  offered  showing  that  he  bad  ne- 
cessity for  such  use.  Under  these  circum- 
stances, we  must  presujtie  that  the  amount 
found  for  the  Moore  right,  out  of  which  have 
been  acquired  the  respective  rights  of  the  de- 
fendants, was  fixed  in  view  of  the  necessity 
existing  for  its  use  at  the  time  the  appropri- 
ation was  made,  including  also  the  subse- 
quent enlargement  of  the  use  by  the  applica- 
tion of  it  to  the  lands  on  the  west  side  of 
the  stream. 

[2]  "^nie  test  of  the  extent  of  an  appropri- 
ation with  reference  to  a  subsequent  right  to 
the  waters  of  a  stream  is  dependent  upon  the 
capacity  of  the  first  ditch  before  such  sub- 
sequent appropriation  Is  nlade.  Wben  an 
owner  or  possessor  of  land  makes  an  appro- 
priation of  water  in  excess  of  the  needs  of 
the  particular  portion  of  the  land  upon  which 
he' conveys  the  water,  and  other  portions  of 
his  land  also  require  irrigation,  his  water 
right  is  not  limited  by  the  requirements  of 
the  particular  fraction.  He  may  still,  de- 
spite the  fact  that  another's  water  right 
has  attached,  construct  other  ditches  through 
his  remaining  land,  provided  that  the  total 
amount  of  water  conveyed  by  all  the  ditches 
on  his  place  does  not  exceed  the  original  ca- 
pacity of  the  first  ditch.  As  between  his  ap- 
propriation and  the  subsequent  water  right, 
the  capacity  of  the  ditch,  by  means  of  which 
he  first  made  his  appropriation,  is  the  test  of 
the  extent  of  Ifc"  McDonald  v.  Lannen,  19 
Mont.  78,  47  Pac.  648.  Under  this  rule,  the 
extent  of  the  right  of  the  first  appropriator 
is  measured  by  the  capacity  of  the  original 
ditch.  After  the  use  has  been  installed,  how- 
ever, if  the  capacity  of  the  ditch  exceeds  the 
amount  required  for  reasonable  use,  the  ne- 
cessity for  the  use,  and  not  the  size  of  the 
ditch.  Is  the  measure  of  the  extent  of  the 
right.  Toohey  v.  Campbell,  24  Mont  13,  60 
Pac.  396;  Bailey  ▼.  Tintinger,  45  Mont  154, 
122  Pac.  675. 

The  tendency  of  recent  decisions  of  the 
courts  in  the  arid  states  is  to  disregard  en- 
tirely the  capacity  of  the  ditch  and  regard 
the  actual  beneficial  use,  installed  within  a 
reasonable  time  after  the  appropriation  has 
been  made,  as  the  test  of  the  extent  of  the 
right  1  Weil  on  Water  Rights,  J  476;  Bar- 
rowa  T.  Fox,  98  Cal.  63,  32  Pac.  811;  Boeder 


V.  Stein,  28  Nev.  92,  42  Pac.  887;  Drach  ▼. 
Izola,  48  Colo.  134,  109  Pac.  748;  Larimer 
County  Canal  No.  2  Irr.  Co.  v.  Pondre  R.  Co., 
23  Colo.  App.  249,  129  Pac  248;  Farmers' 
Co-Op.  Ditch  Co.  V.  Riverside  Irr.  Dlst..  16 
Idaho,  525,  102  Pac.  481;  Hough  ▼.  Porter, 
51  Or.  318,  95  Pac.  732,  98  Paa  1083,  1102, 
102  Pac.  728. 

[8]  The  use  of  water  fiowing  in  the  streams 
of  this  state  Is  declared  by  the  Constitution 
to  be  a  public  use.  Constitution,  art  3,  1 15. 
The  use  must  be  benefldal,  and,  when  the  ap- 
propriator or  his  successor  ceases  to  use  the 
water  for  such  purpose,  the  right  ceases. 
Rev.  Codes,  $  4841.  If  conditions  change  as 
time  passes,  and  the  necessity  for  the  use 
diminishes,  to  the  extent  of  the  lessened  ne- 
cessity the  change  Inures  to  the  benefit  of 
subsequent  approprlators  having  need  of  the 
use,  for,  subject  to  the  rule  that  "as  between 
approprlators  the  one  first  In  time  is  first  in 
right"  (section  4845),  the  prior  appropriator 
may  not  divert  from  the  stream  more  than 
an  amount  actually  necessary  for  his  use 
(section  4844).  While,  therefore,  the  extent 
of  the  right  cannot  in  any  case  exceed  the 
capacity  of  the  means  of  diversion,  the  ulti- 
mate question  in  every  qase  is:  How  much 
will  supply  the  actual  needs  of  the  prior 
claimant  under  existing  conditions? 

[41  As  has  already  been  said,  the  Moore 
right  has  never  been  used  to  irrigate  more 
than  approximately  70  acres ;  this  area  em- 
bracing all  the  HufiSne  lands  that  can  be  ir- 
rigated. Ordinarily  the  area  to  which  it  has 
been  applied  has  not  exceeded  approximately 
56  acres.  This  is  not  controverted ;  nor  is  it 
controverted  that  the  soil  of  these  lands 
consists  of  a  fine  black  loam,  which  ordinari- 
ly requires  a  smaller  allowance  of  water  than 
any  other.  Touching  the  amount  per  acre 
necessary  for  effective  use,  the  evidence  is 
not  very  definite.  The  defendants  testified 
generally  that  they  had  been  using  the  Moore 
right  alternately,  and  that  It  has  required  the 
entire  flow  of  the  stream  to  irrigate  their 
lands.  These  statements  cannot  be  accepted 
as  of  substantial  value,  when  ve  remember 
that  Beckhom  has  never  at  any  time  had 
under  cultivation  more  than  29  acres.  Ac- 
cording to  the  opinion  of  these  witnesses, 
three  Inches  per  acre  are  required  for  effec- 
tive use  on  Beckhom's  land,  and  a  propor- 
tionately large  amount  per  acre  on  the  lands 
of  the  other  defendants.  The  only  definite 
statement  made  on  the  subject  by  any  wit- 
ness was  that  of  the  plaintiff,  who  said  that 
making  due  allowance  for  a  sufficient  head  to 
insure  effective  irrigation  and  considering  the 
character  of  the  soil  of  Hufflne's  land,  one 
inch  per  acre  was  ail  that  was  required.  It 
is  not  clear  whether,  in  finding  the  amount 
of  the  Moore  right,  the  court  accepted  the 
statement  of  the  defendants  or  made  the  ca- 
pacity of  the  original  Moore  ditch  the  meas- 
ure. 

While  we  have  no  legislation  on  the  sub- 
ject, the  rule  has  generally  been  observed  I>7 
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tbe  coarts  of  this  state,  tn  fixing  the  amount 
reqnired  for  economical  ase,  to  allow  one 
Inch,  per  acre,  unless  the  evidence  discloses 
that  a  greater  or  lees  amount  is  required. 
All  the  witnesses  who  testified  on  the  sub- 
ject agreed  that  60  or  60  Inches  furnish  a 
snffldent  head  for  effectlTe  working  purposes. 
If  this  Is  true,  and  one  inch  per  acre  Is  all 
that  Is  required,  the  award  made  by  the  conrt 
was  ezcesBlve  from  any  point  of  view,  under 
the  cirGumstances  disclosed  by  the  evidence ; 
and,  in  view  of  the  rule  referred  to,  we  think 
the  court  should  have  accepted  the  statemoit 
of  plaintiff  as  the  only  substantial  evidence 
on  the  subject  From  this  point  of  view, 
making  the  most  liberal  allowance  for  the 
Moore  right,  the  total  award  should  have 
been  fixed  at  70  inches,  or  one  inch  per  acre, 
for  the  largest  area  ever  irrigated  by  it 
That  the  Beckhorn  and  Gee  lands  have  need 
for  a  larger  allowance,  because  of  their  char^ 
acter  or  for  any  other  reason,  may  not  be 
considered  as  important,  because  the  extent 
of  their  rights  depends  entirely  upon  the  ex- 
tent of  the  Moore  right  at  the  time  they  ac- 
quired their  interests.  While  it  may  be  con- 
ceded, as  all  the  defendants  testified,  that 
the  amount  awarded  by  the  court  would  ena- 
ble them  to  accomplish  their  work  of  Irriga- 
tion more  readily,  since  one  inch  per  acre 
must  be  deemed  sufficient  for  practical  pur- 
IMses  for  lands  of  the  character  for  which  the 
appropriation  was  made,  defendants  may  not 
claim,  or  be  allowed,  a  larger  allowance 
merely  because  it  will  more  conveniently 
serve  their  wants. 

In  1889  one  Axtell  was  occupying  the  lands 
now  owned  by  Beckhorn  and  Gee.  An  action 
was  brought  against  him  by  Moore  to  enjoin 
him  from  interfering  with  the  Moore  right 
by  diverting  water  for  use  on  the  Beckhorn 
and  Gee  lands.  Moore  claimed  that  he  was 
entitled  to  the  exclusive  use  of  all  the  water 
in  the  stream.  Axtell  suffered  default  and 
the  result  was  a  decree  in  Moore's  favor,  ad- 
judging him  entitled  to  the  relief  demanded. 
In  the  present  action*  Moore,  who  testified 
for  the  defendants,  stated  that,  prior  to  the 
bringing  of  that  action,  be  saw  the  plaintiff 
and  told  him  that  he  (Moore)  was  disposed 
to  make  him  a  defendant;  that  plaintiff 
thereupon  told  him  that  he  should  not  do  so, 
for  the  reason  that  plaintiff  put  more  water 
into  Bear  creek  than  he  took  out;  and  that  for 
this  reason  plaintiff  was  not  made  a  defend- 


ant The  witness  explained  that  plaintiff's 
claim  was  that  by  allowing  a  sufficient  volume 
of  waste  water  to  flow  into  the  east  branch 
of  Bear  creek  from  a  ditch  used  by  him  to 
divert  water  from  Cottonwood  creek,  which 
Ues  some  distance  to  the  east  to  maintain 
undiminished  the  volume  of  water  flowing  to 
the  head  of  Moore's  ditch,  he  was  not  inter- 
fering with  Moore's  right  Tbe  plaintiff  de- 
nied that  this  conversation  ever  occurred. 
Counsel  for  defendants  contend  that  by  his 
failure  at  that  time  to  assert  a  right  to 
divert  and  use  water  from  Bear  creek,  and 
by  his  acquiescence  in  -the  result  of*  the  ac- 
tion since  that  time,  plaintiff  Is  estopped  to 
question  the  extent  of  Moore's  right  That 
the  plaintiff  is  not  to  be  held  bound  by  the 
Judgment  is  clear,  because  he  was  not  a  party 
to  it    Bev.  Codes,  i  7914. 

[S]  If  it  be  conceded  that  his  conduct  was 
such  as  to  estop  him,  tbe  defendants  did  not 
plead  it  as  an  estoppel,  and  hence  must  be 
held  to  have  waived  their  right  to  rely  on  it 
8  Cya  PI.  tc  Ft.  10,  13. 

Counsel  also  contend  that  the  findings  are 
not  properly  before  the  court  for  review,  be- 
cause plaintiff  did  not  have  a  formal  bill  of 
exceptions  settled  under  the  provisions  of  sec- 
tions 6767  and  6768  of  the  Revised  Codes. 
These  provisions  point  out  the  procedure  to 
be  observed  in  preparing  bills  of  exceptions 
when  the  court  refuses  to  remedy  defects  in 
the  findings  upon  application  made  In  that 
behall 

[6]  The  findings  as  made  constitute  a  part 
of  the  Judgment  roll  (section  6806),  and  the 
sufficiency  of  the  evidence  to  Justify  them 
may  be  questioned  on  the  motion  for  a  new 
trial,  and  reviewed  by  this  court  on  appeal,^ 
without  formal  exceptions,  the  same  as  tbe 
verdict  of  a  Jury.  For  this  purpose  the  law 
reserves  an  exception,  and  no  formal  bill  of 
exceptions  is  required.  Rev.  Codes,  §  6784. 
Sections  6767  and  6768  have  no  application. 

The  cause  is  remanded  to  the  district  court, 
with  directions  to  set  aside  the  decree  hereto- 
fore entered,  to  amend  the  finding  as  to  the 
amount  of  the  Moore  right  by  fixing  it  at  70 
inches,  to  award  to  each  of  the  defendants 
his  undivided  interest  in  this  amount  and  to 
enter  a  decree  accordingly.  Each  party  will 
pay  his  own  costs. 

HOIiLOWAT  and  SANNBTR,  33.,  concur. 
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RINOLING  T.  SMITH  BIYBR  DEVELOP- 
MENT CO. 

(Supreme  Conrt  of  Montana.     Jan.  28,  1914.) 

1.  Appeal  and  E<bbob  (|  9(X)*)— Pbesuiiption 
OF  Ebbob. 

The  presumption  on  appeal  ia  that  the 
trial  court  did  not  err. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cient  Dig.  H  3667-3669;  Dec.  Dig.  g 
900.»] 

2.  Appeal  akd  Ebbob  ($  901*)— PBasuMFnoN 
— BuBDEN  OF  Showing  Ebbob. 

Defendant,  on  its  appeal,  in  the  absence 
of  anjr  evidence,  has  the  burden  of  showing  that 
the  trial  court's  conclusion  that  the  agreements 
of  the  parties  resulted  In  plaintiff  receiving  in- 
to his  possession  as  personal  property,  deliv- 
ered in  pledge,  defendant's  contract  tor  purchase 
of  land  and  its  option  to  purchase  land  is  er- 
roneous under  anv  possible  state  of  facts,  con- 
sistent with  the  declaration  of  the  record  that 
by  an  instrument  in  writing,  duly  executed  by 
it,  defendant  assigned,  transferred,  and  deliv- 
ered the  contract  and  option  as  collateral  se- 
curity for  the  payment  ot  a  debt 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fS  1771,  8670;    Dec.  Dig.  f 

3.  Plbdoks    (I    6*)  — Oftior    to    Pubohasb 
Land. 

One's  option  to  purchase  land,  on  which  he 
has  paid  nothing,  and  under  which  he  has  not 
taken  possession  of  the  land,  is  personal  prop- 
erty, and  so  a  subject  of  pledge. 

[Ed.  Note. — For  other  cases,  see  Pledges, 
Cent.  Dig.  g§  14,  15 ;    Dec  Dig.  |  6.*] 

4.  Pledges  (S  5*)— Contbact  fob  Pubchase 
OP  Land. 

While  one's  contract  for  purchase  of  land, 
on  which  he  has  made  payments,  and  under 
which  he  has  talcen  possession,  gives  him  an 
equitable  interest  in  the  land,  on  which  he  may 
give  a  real  estate  mor^^e,  his  interest  in  the 
contract  may  be  the  subject  of  pledge. 

[Ed.  Note. — For  other  cases,  see  Fledges,  Cient 

g.  II  14,  16;   Dec.  Dig.  §5.*] 

Appeal  tiom  District  Court,  Lewis  and 
Clark  County;   J.  Miller  Smith,  Judge. 

Suit  by  John  BlngUng  against  the  Smith 
Klver  Development  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Alflrmed. 

Walsh,  Nolan  &  Scallon,  of  Helena,  for  ap- 
pellant H.  O.  &  S.  H.  Mclntlre,  of  Helena, 
for  r«Q>ondent 

HOLIAJWAY,  J.  On  October  28,  1910,  the 
Smith  River  Development  Company,  a  Mon- 
tana corporation,  with  its  principal  place  of 
business  at  Helena,  executed  and  delivered 
to  John  RingUng  its  promissory  note  for  |16,- 
(XX),  due  six  months  after  date  with  inter- 
est at  8  per  cent  per  annum.  About  the  same 
time  It  procured  a  contract  for  the  purchase 
of  certain  lands  in  Meagher  county  known 
as  the  Catlln  lands,  payment  tor  which  was 
to  be  made  in  installments  covering  a  period 
extending  to  February,  1914.  The  defendant, 
having  paid  two  installments  due  upon  the 
contract,  went  into  possession  of  the  land, 
and  thereafter,  on  December  28,  1910,  by  an 
instrument  in  writing  it  transferred,  set  over, 
and  delivered  to  RIngling  the  Catlln  contract. 


Df. 


with  aU  its  Tight,  title,  and  Interest  tberdn. 
as  collateral  security  for  the  payment  of  the 
note  above.  About  the  same  time  it  also 
secured  an  option  in  writing  to  purchase  the 
Mayn  &  Heitman  ranches  in  Meagher  county, 
upon  installments  extending  to  May,  1915; 
and  on  February  9,  |1911,  it  assigned,  set 
over,  transferred,  and  delivered  this  instru- 
ment, with  all  its  right,  title,  and  interest 
therein,  to  RIngling  as  further  collateral  se- 
curity, for  the  payment  of  the  same  note; 
'$5,519.58  was  paid  upon  the  indebtedness  in 
June,  1911,  and,  no  further  payments  having 
been  made,  this  suit  was  instituted  in  1912 
in  Lewis  &  Clark  county  to  secure  a  judg- 
ment for  the  balance  due  and  a  decree  fore- 
closing the  defendant's  Interest  In  the  secur- 
ities mentioned.  A  demurrer  for  want  of 
Jurisdiction  was  Interposed  and  overruled, 
and  the  defense  of  want  of  jurisdiction  was 
made  in  the  answer.  The  plaintiff  prevailed 
ui>on  the  trial  and  secured  a  decree  fixing 
the  amount  due,  and  directing  the  Sheriff  to 
sell  the  securities  mentioned,  upon  five  days' 
notice,  and  to  execute  to  the  purchaser  a 
certificate  of  sale  without  the  right  of  re- 
demption. This  appeal  is  from  the  judgment, 
and  the  record  presents  only  the  pleadings, 
the  decree,  and  the  notice  of  appeal. 

We  have  purposely  omitted  reference  to 
many  matters  contained  In  the  pleadings, 
which,  while  proper  for  consideration  in  the 
district  court,  do  not  reflect  In  any  manner 
upon  the  question  before  us. 

[1-3]  If  the  assignment  of  the  contract  in 
the  one  Instance,  and  the  option  In  the  other, 
conveyed  to  RIngling  an  Interest  in  land  as 
security  for  the  debt  duel  the  transactions 
amounted  to  a  real  estate  mortgage  which 
could  only  be  foreclosed  in  a  suit  instituted 
in  Meagher  county,  and  in  that  event  the  de- 
fendant would  be  entitled  to  the  statutory 
period  of  redemption.  If  we  were  called  up-. 
on  to  determine  the  character  of  the  security 
given  to  RIngling,  our  inquiry  would  be  lim- 
ited to  construing  .the  agreement  made  on 
December  28,  1910,  when  the  contract  was 
assigned,. and  also  the  agre^nent  of  February 
9,  1911,  by  which  the  option  was  transferred 
as  further  security ;  but  that  is  not  the  ques- 
tion before  us.  The  trial  court  held  that 
those  agreements  resulted  in  RIngling  receiv- 
ing Into  his  possession  the  contract  and  op- 
tion as  personal  property,  delivered  in  pledge 
as  security  for  the  payment  of  the  ^6,000. 
We  enter  upon  our  investigation  indulging 
the  presumption  that  the  trial  court  did  not 
err,  and  the  appellant  must  assume  the  bur- 
den of  overcoming  that  presumption.  Toole 
V.  Welrick,  39  Mont  359,  102  Pac.  590,  133 
Am.  St  Rep.  576.  In  the  absence  of  any  evi- 
dence disclosing  the  circumstances  under 
which  the  securities  were  given,  or  reflecting 
the  intention  of  either  the  debtor  or  the  cred- 
itor, and,  Indeed,  in  the  absence  of  the  writ- 
ing assigning  either  the  contract  or  the  op- 
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don,  appellant  mast  assume  the  burden  of 
showing  that  the  tiial  court's  conclusion  Is 
erroneous  under  any  possible  state  of  facts 
consiatoit  with  the  declaration  of  the  record 
that  by  an  instrument  In  writing,  duly  exe- 
cuted by  it,  the  defendant  assigned,  trans- 
ferred, and  delivered  the  contract  in  the  one 
instance,  and  the  option  in  the  other,  as  col- 
lateral security  for  the  payment  of  a  debt. 
So  far  as  this  record  discloses,  the  defendant 
company  had  not  paid  anything  upon  the 
Heltman  option,  and  had  not  take  possession 
of  any  of  the  lands  described  in  that  instm- 
ment  at  the  Ume  the  option  was  assigned, 
and  therefore  it  did  not  have  any  interest  in 
the  lands  themselves  (Smith  r.  Jones,  21 
Utah,  270,  eo  Pac.  11(H),  and  could  not  have 
given  a  real  estate  mortgage  upon  them  or 
upon  any  interest  in  them  (Provident  Life 
&  Trust  Go.  V.  Mills  [C.  C]  91  Fed.  436).  It 
did,  however,  have  the  right  to  purchase,  and 
that  right  may  have  been  valuable.  Ide  v. 
L^ser,  10  Mont  5,  24  Pac.  096,  24  Am.  St 
Rep.  17.  It  was  such  a  species  of  property 
as  might  be  sold,  transferred,  or  assigned 
(Winslow  V.  Dundom,  40  Mont  71,  125  Pac. 
136),  and,  being  personal  property,  it  could 
be  pledged.  'Wlien  the  record  disdoses  that 
the  option  (the  writing)  was  actually  deliv- 
ered to  Ringllng  as  security  for  his  note,  it 
would  seem  tliat  a  pledge  was  created,  within 
the  meaning  of  sections  6774  and  5775,  Re- 
vised Oodes.  In  any  event  the  appellant  has 
failed  to  overcome  the  presumption  in  favor 
of  the  correctness  of  the  trial  court's  ruling, 
so  far  as  the  option  is  concerned. 

[4]  Although  the  subject  is  a  debatable  one, 
we  may  assume,  without  deciding,  that  by 
reason  of  making  certain  xmyments  upon  the 
O&tlln  contract  and  taking  possession,  the 
defendant  had  acquired  an  equitable  Interest 
in  the  land  prior  to  the  time  the  contract  was 
assigned  to  Ringling.  If  so,  it  is  very  clear 
that  such  an  Interest  could  be  mortgaged. 
We  may  further  assume  that  the  assignment 
of  Bucb  a  contract  as  security  for  the  pay- 


ment of  a  debt  would,  generally  speaking, 
create  an  equitable  mortgage  upon  real  es- 
tate. Still  that  result  does  not  necessarily 
follow.  "But  hwe,  as  in  other  cases,  the 
question  whether  the  transaction  creates  an 
equitable  mortgage  depends  upon  the  inten- 
tion of  the  parties  In  that  behalf,  and  this 
is  to  be  determined  by  a  consideration  of  the 
circumstances  attending  it"  27  Qyc.  9S1. 
While  our  attention  has  not  been  directed  to 
any  case  directly  in  point  our  conclusion  is 
fortified  by  the  logic  of  analogous  cases.  The 
authorities  seem  quite  uniform  in  holding 
that  a  lease  of,  or  mortgage  upon,  real  estate 
may  be  pledged  (Dewey  v.  Bowman,  8  Cal. 
145;  Jones  on  Pledges  &  (Collateral  Securi- 
ties, i  143 ;  Denis  on  (Contracts  of  Pledge,  50; 
Uolebrooke  on  Collateral  Securities,  3),  and 
we  see  no  difference  in  principle  between  the 
pledge  of  a  lease  and  the  pledge  of  a  contract 
to  purchase  land.  If  the  parties  so  int«ided, 
they  might  have  created  a  real  estate  mort- 
gage by  complying  with  the  provisions  of 
section  6749,  Revised  Codes,  but  whether  the 
asslg^nment  In  this  instance  contained  the 
formalities  required  in  the  case  of  a  grant 
to  real  property  we  have  no  means  of  know- 
ing. The  assignment  is  not  set  forth  in  th6 
pleadings,  but  so  far  as  we  are  able  to  deter- 
mine its  character  from  the  description  given, 
it  did  not  pretend  to  transfer  any  interest  in 
the  land  itself  (Gardner  v.  McClure,  6  Minn. 
250  [Oil.  107]),  but  referred  only  to  the  con- 
tract and  to  the  defendant's  interest  In  it 
If  this  be  true,  then  we  are  of  the  opinion 
that  the  defendant's  interest  in  it  was  such 
that  the  contract  might  have  been  pledged. 

Since  it  is  possible  that  these  transactions 
might  have  constituted  a  pledge  of  each  of 
these  instruments,  the  api)ellant  has  failed 
to  overcome  the  presumption  attaching  to  the 
Judgment  of  the  district  court  and  for  this 
reason  that  Judgment  is  affirmed. 

Aiflrmed. 

BRANTLY,  O.  J.,  and  SANNBR,  J.,  concur. 
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STATE  ez  rel.  HAC3KSHAW  ▼.  DISTRICT 
COURT  OP  TWELFTH  JUDI- 
CIAL DIST.  et  al. 

STATE  ex  wL  IHMSEN  et  al.  t.  TATTAN, 

Judge. 
(Supreme  Court  of  Montana.     Jan.  28,  1914.) 

1.  Intoxicating  Liquobb  (|  75*)— Licenskb 
—Application  to  County  Boabd— Appkai 
FBOM  Decision. 

Under  Laws  1913,  c.  85,  |  3,  relative  to 
application  to  the  board  of  commissioners  of 
a  county  for  a  retail  liquor  license  in  a  vil- 
lage, autiiorizing  appeal  from  the  board's  de- 
cision to  the  district  court  by  the  applicant  for 
the  license  or  the  protestants  against  its  is- 
suance, the  appeal  to  be  taken  as  one  from  a 
Justice  court,  the  applicant  and  protestants  are 
the  adversary  parties,  and  the  board  corre- 
sponds to  the  justice  of  the  peace,  with  whom, 
under  Rev.  Codes,  §  7121,  as  amended  by  Sess. 
Laws  1911,  c.  4  and  section  7124,  relative  to 
appeal  from  a  justice,  notice  of  appeal  and  an 
undertaking  must  be  filed,  to  give  the  district 
court  jurisdiction,  unless  waived  by  the  adverse 
party. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  74,  76-79;  Dec.  Dig.  f 
76.«] 

2.  Pbohibitiok  9  15*)  — 'Intbiibst  or  Re- 
iatobs. 

The  members  of  a  board  of  county  com- 
missioners having  no  personal  interest  in  wheth- 
er the  district  court  shall  entertain  an  appeal 
from  the  board's  decision  on  an  application  for 
a  liquor  license  in  a  village,  their  application 
to  restrain  such  court  from  so  doing  cannot  be 
entertained. 

[EM.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Die.  H  57-60;   Dec.  Dig.  i  16.*] 

Two  original  applications  for  writs  of  pro- 
hibition to  tie  District  Court  of  the  Twelfth 
Judicial  District  and  John  W.  Tattan,  Judge 
thereof,  one  by  John  Hackshaw,  the  other 
by  O.  C.  Ihmsen  and  others,  as  members 
of  the  Board  of  County  Commissioners  of 
Chouteau  County.  Motion  to  quash  sustain- 
ed In  part,  and  overruled  In  part. 

H.  F.  Miller  and  H.  S.  McGlnley,  both  of 
Ft  Benton,  for  relators.  Vernon  B.  Lewis, 
of  Great  Falls,  for  respondents. 

BRANTLT,  a  J.  [1]  Original  appUcatlons 
for  writs  of  prohibition.  Prior  to  June  30, 
1913,  the  relator  Hackshaw  applied  by  peti- 
tion to  the  board  of  commissioners  of  Chou- 
teau county,  for  a  license  to  engage  in  busi- 
ness as  a  retail  liquor  dealer  at  the  village 
of  Flowerree,  in  Chouteau  county.  The  ap- 
plication was  made  under  the  provisions  of 
section  3  of  the  act  of  the  thirteenth  leglsla- 
tive  assembly,  approved  February  27,  1913 
(Laws  Thirteenth  Session,  C.  SSf.  Within 
the  time  allowed  for  that  purpose,  certain 
freeholders,  residents  of  Flowerree  and  the 
vicinity,  filed  their  protest  against  the  is- 
suance of  the  license.  On  June  30th,  after 
a  hearing  fixed  by  previous  notice  for  that 
day,  the  protest  was  overruled  aind  the  li- 
cense granted.  The  protestants,  being  dis- 
satisfied with  the  action  of  the  board,  caused 
to  be  served  upon  the  attorney  for  the  relator 


and  the  chairman  of  the  board  their  notloe 
of  appeal  and  an  nndertakbiK  on  appeal,  and 
filed  them  with  the  clerk  of  the  district  court 
At  the  same  time  they  caused  to  be  filed  wltli 
the  clerk  of  the  board,  and  served  apoa 
its  diairman,  the  following  request :  "To  the 
County  Clerk  of  the  County  of  Chontean, 
State  of  Montana:  Notice  of  appeal  in  the 
above-entitled  action  having  been  this  day 
filed  with  the  clerk  of  the  district  court  of 
the  Twelfth  Judicial  district  in  and  for  the 
county  of  Clhouteau,  you  are  hereby  requested 
to  certify  to  the  said  clerk  of  the  district 
court  any  and  all  proceedings  of  the  board 
of  county  commissioners  of  Chouteau  county, 
in  the  above-entitled  action.  Dated  this  23d 
day  of  July  A.  D.  191S.  Yemon  E.  Lewis, 
Attorney  for  Appellants."  Thereafter,  on 
December  3d,  Hackshaw  moved  .the  court  to 
dismiss  the  appeal  on  the  ground,  among  oth- 
ers, that  it  had  not  been  perfected  in  con- 
formity with  the  requirements  of  the  statute, 
and  that  for  this  reason  the  court  was  with- 
out Jurisdiction  to  entertain  and  determine 
it  On  December  27th  the  motion  was  denied. 
Tfaerenpon  Ilackshaw  applied  to  this  court 
for  a  writ  to  prohibit  that  court  and  Its 
Jadge  from  proceeding  to  hear  the  appeaL 
At  the  same  time  O.  C.  Ihmsen,  F.  H.  Mc- 
Oowan,  and  Jurgen  Engellant,  as  members 
of  the  board,  also  applied  for  a  writ  Inas- 
much as  both  applications  sought  to  accom- 
plish the  same  end,  the  court  directed  them 
to  be  consolidated,  and  ordered  the  alterna- 
tive writ  to  issue  accordingly.  The  defend- 
ants filed  a  motion  to  quash  the  writ,  and 
also  an  answer,  which,  however,  presents  no 
question  of  fact.  The  question  to  be  deter- 
mined, therefore,  is:  Did  the  court,  by  the 
proceeding  detailed  above,  acquire  Jurisdic- 
tion of  the  appeal? 

In  the  section  of  the  statute  referred  to 
supra  Is  found  this  provision:  "From  the 
decision  of  the  board  of  county  commission- 
ers the  applicant  for  license,  or  the  protes- 
tants against  the  issuance  thereof,  may  ap- 
peal to  the  district  court  of  said  county 
within  thirty  days  after  the  decision  of  the 
board  of  county  commissioners.  The  appeal 
shall  be  taken  and  heard  in  the  same  man- 
ner as  appeals  from  Justice  courts  to  the 
district  court,  except  that  the  appeal  shall  be 
heard  if  possible  within  thirty  days  from 
the  time  of  filing  in  the  district  court,  and 
the  same  shall  be  determined  without  delay." 
The  Constitution  provides  that  appeals  shall 
be  allowed  from  Justice  courts  to  the  district 
courts  "in  such  manner  and  under  such  reg- 
ulations as  may  be  prescribed  by  law." 
Constitution,  art.  8,  f  23.  The  rules  prescrib- 
ed by  the  Legislature  imder  which  such  ap- 
peals may  be  taken,  so  far  as  It  is  necessary 
to  notice  them  here,  are  found  in  sections 
7121  of  the  Revised  Codes,  as  amended  by 
the  act  of  1911  (Session  Laws  1911,  p.  8),  and 
sections  7123  and  7124.  Amended  section  7121 
provides  that:  "The  appeal  is  taken  by  serv- 
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tag  a  copy  of  the  notice  of  appeal  on  the  ad- 
verse party  or  his  attorney  and  by  filing  the 
original  notice  of  appeal  with  the  Justice  or 
Judge."  The  order  In  which  these  acts  are 
done  Is  not  Important.  Under  section  7123 
the  justice,  within  10  days  after  receiving 
the  notice  and  the  undertaking  required  by 
the  next  section,  must  transmit  to  the  derk 
of  the  district  court  a  copy  of  his  docket  and 
all  the  papers  filed  In  the  case,  together  with 
the  notice  and  the  undertaking.  Section 
7124  declares  the  appeal  not  dBKtual  for  any 
purpose  unless  an  undertaking  is  filed  as 
therein  prescribed.  While  under  section  7128 
the  appeal  may  be  preserved  by  substituting 
a  good  undertaking  for  one  that  Is  merely 
defective  or  Irregular  (Marlowe  v.  Michigan 

Stove  Co.,  48  Mont  ,  137  Pac.  534),  and 

under  certain  circumstances  the  requirements 
prescribed  touching  the  service  of  notice,  etc., 
may  be  waived  (Davidson  v.  01>onneU,  41 
Mont  308,  110  Pac.  646;  Jenkins  v.  Carroll, 
42  Mont.  302,  112  Pac.  1064),  nevertheless, 
in  the  absence  of  such  conduct  of  the  adverse 
party  as  amounts  to  a  waiver,  there  must 
be  a  substantial  compliance  with  all  these 
provisions  in  order  to  give  the  district  court 
Jurisdiction  to  proceed  with  the  trial  upon 
the  merits  (State  ex  rel.  Bosensteln  v.  Dis- 
trict Court,  41  Mont.  100, 108  Pac.  580,  2  Ann. 
Gas.  1307). 

In  providing  the  method  of  appeal  from  the 
dedslon  of  the  board,  the  Legislature  evi- 
dently did  80  with  the  Intention  that  for 
the  purpose  to  be  served  by  it  the  petitioner 
and  the  protestants  are  to  be  deemed  to  be 
the  real  adversary  parties,  and  the  board  to 
bear  the  same  relation  to  the  decision  made 
by  It  as  does  a  Justice  of  the  peace  to  a  Judg- 
ment rendered  by  htm.  That  this  is  so  is 
made  manifest  by  the  fact  that  In  providing 
for  appeals  from  orders  allowing  or  disallow- 
ing claims  against  counties,  the  Legislature 
has  regarded  the  claimant  or  the  objecting 
taxpayer,  as  the  case  may  bei  and  the  county 
as  the  real  parties  In  interest  and  prescribed 
a  method  of  appeal  apparently  suited  to  that 
situation.  Rev.  Codes,  |  2947.  Its  Intention 
is  also  shown  by  the  additional  consideration 
that  the  real  parties  in  Interest  are  In  fact 
the  petitioner  for  the  license,  and  the  resi- 
dents of  the  community  in  which  the  business 
of  retailing  liquor  Is  to  be  conducted,  the 
theory  of  the  statute  being  that  the  residents 
of  the  vicinity  in  which  the  business  is  to  be 
-carried  on  shall  have  notice  of  the  purpose 
to  establish  in  their  midst  a  business  which, 
though  lawful,  is  often  objectionable.  In 
other  words,  the  statute  accords  to  communi- 
ties outside  of  Incorporated  cities  and  towns 
the  right  to  appear  before  the  board  as  ad- 
versary parties  and  oppose  the  issuance  of 
the  license.  From  this  point  of  view,  there- 
fore, the  board  is  the  Judicatory  tribunal 
vested  with  the  power  to  determine  the  rights 
of  the  parties  Just  as  does  a  Justice  of  the 
peace  in  an  ordinary  action  between  adver- 


sary parties.  It  is  pro  hac  vice  the  "justice 
or  judge"  with  whom  the  original  noti.ce  and 
the  undertaking  must  be  filed  under  amend- 
ed section  7121  and  section  7123,  supra,  and 
by  whose  agency,  acting  through  the  clerk, 
the  files  and  transcript  of  the  proceedings 
are  transmitted  to  the  clerk  of  the  district 
court.  After  the  board  has  performed  these 
functions,  neither  it  nor  any  member  of  it 
has  any  Interest  In  the  proceedings,  other 
than  such  as  a  Justice  of  the  peace  has  in 
an  ordinary  action  removed  by  appeal  from 
his  court.  Since  the  protestants  in  seeking 
to  remove  the  proceeding  to  the  district  court 
failed  to  pursue  the  provisions  of  the  stat- 
ute, the  court  did  not  acquire  Jurisdiction  to 
entertain  the  appeal  or  determine  the  con- 
troversy on  its  merits. 

Counsel  for  defendants  inslsta,  however, 
that  the  course  pursued  by  him  in  taking  the 
api>eaj  is  authorized  by  the  decision  in  State 
ex  rel.  Riddell  v.  District  Court  27  Mont 
103,  69  Pac.  710.  Upon  examination  of  the 
provisions  of  the  statute  (Rev.  Codes,  g  1588), 
prescribing  the  method  of  taking  appeals 
from  the  determinations  of  the  board  of  med- 
ical examiners  In  certain  instances,  which 
were  examined  somewhat  in  that  case,  it 
will  be  found  that  they  are  wholly  different 
in  their  requirements.  Besides,  the  only 
question  there  determined  was  whether  the 
notice  was  sufficient  in  form  and  substance 
to  convey  to  the  board  the  information  nec- 
essary to  bring  it  before  the  court  as  the  ad- 
versary party,  which,  under  the  provisions 
of  the  statute,  It  becomes  when  an  appeal  Is 
taken  from  its  action. 

Counsel  also  insists  that  the  request  filed 
with  the  clerk  of  the  board  and  served  upon 
its  chairman  was  a  sufficient  notice  of  ap- 
peal. In  view  of  what  has  been  said,  for 
the  purpose  of  the  appeal  the  adverse  party 
was  the  iwtltioner.  While  the  recitals  in  the 
notice  served  upon  him  were  sufficient  to 
meet  the  requirements  of  the  statute,  nei- 
ther the  notice  nor  the  undertaking  was  ever 
filed  with  the  "Justice  or  Judge"  within  the 
meaning  of  the  statute;  therefore  the  filing 
of  this  request  with  the  board  served  no  of- 
fice whatever.  It  was  merely  notice  to  the 
clerk  to  file  with  the  clerk  of  the  district 
court  a  transcript  of  the  proceedings  had  be- 
fore the  board. 

[2]  Since  the  members  of  the  board  have 
no  personal  Interest  in  the  question  whether 
the  district  court  shall  entertain  the  appeal 
or  not,  this  court  may  not  entertain  an  appli- 
cation by  them  to  restrain  its  action  In  as- 
suming to  entertain  the  appeal.  The  motion 
to  quash,  so  far  as  they  appear  as  relators, 
Is  sustained  and  the  proceeding  is  as  to  them 
dismissed.  The  relator  Hackshaw  is  entitled 
to  the  relief  demanded.  Accordingly  as  to 
him,  the  motion  to  quash  is  overruled,  and 
the  alternative  writ  made  peremptory. 

HOLLOWAY  and  SANNER,  JJ.,  concur. 
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(Sapreme  Conrt  of  Montana.     Feb.  11,  1914.) 

1.  CoNTBACTS    (I    S46»)  —  Vabiawck  —  What 

COR8TITX7TB8. 

Under  Rev.  Codes,  |  6585,  providing  that 
no  variance  between  the  pleading  and  proof  is 
to  be  deemed  material  nnless  it  has  actually 
misled  the  adverse  party  to  bis  prejudice,  and 
section  6587,  providing  that,  where  the  allega' 
tion  of  the  claim  or  defense  to  which  the  proof 
was  directed  is  unproved  in  its  general  scope, 
it  is  not  to  be  deemed  a  case  of  variance,  but 
a  failure  of  proof,  there  is  a  failure  of  proof 
where  one  contract  is  pleaded  and  another  one 
proven,  in  which  case  no  recovery  can  be  had, 
and  a  nonsuit  is  proper. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |{  1714,  1718-1751;  Dec  Dig.  | 
346.*] 

2.  CA.BBIEB8    (i    4S*)— VABIANCZ— JOIRT    CON- 
TBAOT. 

The  manager  of  a  cattle  pool  informed  the 
agent  of  the  defendant  railway  company  that 
he  wanted  44  cars  on  a  given  day.  Plaintiff 
was  •  member  of  the  pool,  and  part  of  the  cat- 
tle to  be  shipped  in  the  requested  cars  belonged 
to  it  The  defendant  failed  to  furnish  the  cars 
according  to  the  request  and  its  agreement,  and 
plaintiff,  who  had  suffered  loss  by  reason  of 
the  failure,  brought  an  action,  its  complaint 
alleging  tlutt  plaintifT,  being  the  owner  of  a 
number  of  ta.t  cattle,  notified  defendant  that  it 
desired  to  ship  them  on  a  given  day,  that  de- 
fendant agreed  to  furnish  the  necessary  cars 
but  failed.  Rev.  Codes,  {  6401,  provides  that 
all  those  parties  who  are  united  in  interest 
mast  be  joined  as  plaintiffs  or  defendants. 
HM  that,  in  view  of  this  statute,  which  con- 
tinned  the  common-law  rule  that  neither  in  ac- 
tions ex  contractu  or  in  actions  ex  delicto  can 
the  plea  of  an  obligation  to  plaintiff  individual- 
ly be  sustained  by  proof  of  an  obligation  run- 
ning to  himself  and  others  jointly,  plaintiff  can- 
not recover  either  upon  the  theory  of  breach  of 
contract  or  breach  of  duty  as  a  carrier,  upon 
proof  of  the  contract  made  with  the  manager 
of  the  pool,  and  the  complaint  must  l>e  dia- 
missed. 

[£d.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  i{  120,  123-128;    Dec  Dig.  i  45.*] 

Appeal  from  District  Coart,  Valley  Coun- 
ty; Frank  N.  Utter,  Jndge. 

Action  by  the  American  Live  Stock  &  Loan 
Company  against  the  Great  Nortbern  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded, with  directions  to  dismiss  com- 
plaint. 

Veazey  &  Veazey,  of  Great  Falls,  for  ap- 
pellant Stiles  &  Devaney,  of  Minneapolis, 
Minn.,  and  Thos.  Dlgnan,  of  Glasgow,  for  re- 
spondent 

SANNER,  J.  Among  the  issnes  tendered 
by  the  complaint  and  joined  by  the  answer 
are  these:  "That  on  or  about  the  17tb  day 
of  September,  1910,  plaintiff,  being  the  owner 
and  In  irassession  of  140  head  of  fat  beef 
cattle,  then  located  and  grazing  in  the  vicini- 
ty of  Malta,  Mont,  notified  and  Informed  the 
defendant  of  that  fact,  and  that  it  desired 
and  intended  to  ship  said' cattle  to  the  Union 
Stockyards,  Chicago,  IIL,  over  the  line  of  the 


defendant  and  sncceedlng  connecting  com- 
mon carriers  for  sale  upon  the  market  at 
that  point,  and  •  •  •  reqoested  and  di- 
rected the  said  defendant  as  socb  oonunon 
carrier  to  provide  and  famish  for  tbe  load- 
ing, shipment,  and  transportation  of  said 
cattle  from  its  said  station  of  Malta,  Moot, 
on  September  30,  1010,  a  snfflcient  number 
of  suitable  stock  cars  for  the  loading  and 
transportation  of  said  cattle  to  said  destina- 
tlon" — all  of  which  the  defendant  on  or 
about  said  S^tember  17.  1910,  iwomlaed  and 
agreed  to  do.  "That  on  said  September  30. 
1910,  the  said  idalntiff  tendered  said  140 
head  of  cattle  to  the  defendant  as  sncli  com- 
mon carrier  at  said  station  of  Malta  for  ship- 
ment and  transportation  over  its  said  Une 
of  railway  and  connecting  lines  to  said  Un- 
ion Stockyards,  Chicago,  IlL,  and  requested 
the  defendant  as  such  common  carrier  to  re- 
c^ve  and  accept  the  same  for  sadi  transpor- 
tation and  delivery,  and  also  requested  the 
said  defendant  as  such  common  carrier  to 
provide,  furnish,  and  set  at  Its  said  statloo 
of  Malta,  Mont,  for  the  use  of  plalnti^  snf- 
flcient reasonably  suitable  cars  to  be  loaded 
with  said  140  head  of  cattle  for  shipment 
and  transportation  as  aforesaid,  and  thai 
thereafter  dally  and  on  October  1  and  2. 
1010,  the  said  plaintiff  repeated  and  reiter- 
ated its  said  tender  of  said  cattle  to  the  de- 
fendant at  said  Malta,  and  Its  offer  to  load 
and  ship  the  same  over  Its  said  line  of  rail- 
way and  connecting  lines  to  said  Chicago^ 
and  also  repeated  and  reiterated  Its  said 
demand  upon  the  defmdant  Cor  cars  into 
which  to  load  ^ts  said  cattle  for  transporta- 
tion to  said  destlnatlou  as  aforesaid!,  but 
that  tbe  defendant  wrongfully  and  negligent- 
ly failed,  neglected,  and  refused  to  fumi^ 
or  provide  said  cars  for  the  use  of  said 
plaintiff  as  aforesaid,  and  wrongfully  and 
negligently  failed,  neglected,  and  refused  lo 
receive  or  accept  said  cattle  as  sudi  common 
carrier  or  at  all,  for  shipment  or  transporta- 
tion to  said  Chicago,  elsewhere,  or  at  aa 
until  Monday  October  3,  1010." 

To  maintain  these  Issues,  the  respondcmt 
presented  evidence  to  the  following  effect: 
In  the  year  1010  the  "Helena  Pool"  was  a 
combination  of  individual  cattle  owners,  in- 
cluding the  respondent,  who,  for  economiie 
reasons,  ran,  gathered,  and  brouitht  their 
cattle  to  the  shipping  point  as  one  concern. 
It  employed  a  single  foreman,  Mr.  Jaytoi. 
and  it  spoke  through  a  single  manager,  Mr. 
L.  B.  Kaufman.  When  the  cattle  wen 
brought  to  the  shipping  point,  tbe  customarj 
procedure  was  to  cut  out  and  load  them  ae- 
cordlng  to  ownership,  and  they  were  then 
transported  under  several  contracts  In  tbe 
name  of  the  individual  owners.  Sucta  a  pro- 
ceeding had  been  completed  on  September 
17,  1910,  when  Mr.  Kaufman  appeared  before 
the  agent  of  the  appellant  company  at  Malta 
and  said :  "I  am  ready  to  give  you  the  nex: 
order;  I  want  forty-two  4<I-Coot  cars  for  tbe 
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same  people  what  shipped  oat  now,  for  the 
same  members;  I  want  them  for  the  SOth 
of  this  month,  Friday  the  SOth.  Tou  can 
put  it  down  again  the  same  as  before  'Helena 
Pool,  by  me.' "  The  agent  answered :  "All 
right,  we  will  see  that  they  are  here."  Noth- 
ing was  said  at  that  time  about  the  number 
of  cattle  to  be  shipped,  either  as  a  whole  or 
according  to  ownership,  because  It  was  not 
then  definitely  known.  On  September  29th, 
Mr.  Jaycox  baring  gathered  and  brought  to 
within  eight  miles  of  Malta  about  1,000 
head  of  beef  cattle  belonging  to  the  members 
of  the  pool,  Mr.  Kaufman  again  appeared 
before  the  agent,  informed  the  agent  of  the 
arrlTal  of  the  cattle,  that  1,000  head  were  to 
be  shipped  under  the  order  placed  'on  Sep- 
tember 17th,  and  that  "we  are  ready  to  load 
out  to-morrow  morning."  The  agent  said: 
"We  can  do  nothing  for  yon;  no  cars  here." 
"I  told  him,"  says  Kaufman,  "that  we  were 
here  with  our  cattle,  and  that  we  must  have 
the  cars,  and  he  says,  'Do  yon  need  all  those 
cars  what  you  ordered?  I  says,  ''Xes,  we 
know  how  many  we  got,  each  outfit  We 
got  18  cars  for  the  Cionrad-Prlce  Cattle  Com- 
pany, and  we  hay6  6 '  cars  for  Pruett  & 
Phelps,  and  we  have  6  cars  for  the  BUnidre, 
and  we  have  about  6  cars  for  the  American, 
3  for  the  pool  and  8  for  Stadler  &  Kaufman. 
That  makes  }ast  the  amount  what  I  ordered, 
42  cars.'"  There  were  no  stock  cars  at 
Malta  on  that  day  or  the  next  day;  but 
Kaufman  saw  the  agent  again  on  Friday  the 
SOth,  and  told  the  agent  "to  try  to  get  the 
cars  for  Saturday  if  he  could,  not  get  them 
for  Friday ;  that  we  must  have  cars,  as  our 
cattle  was  out  here  and  have  no  feed  and 
bad  water,  and  the  cattle  fall  off  every  hour 
of  the  day.  •  •  •  I  did  not  demand  for- 
ty-two 44-foot  stock  cars,  but  we  demanded 
cars  enough  to  ship  our  cattle.  •  •  * 
Such  information  as  I  gave  the  agent  In  re- 
gard to  the  number  of  cattle  out  there,  the 
owners  and  the  condition  of  the  range  was 
given  to  Impress  him  with  the  necessity  of 
his  complying  with  the  order  of  September 
17th.  That  was  the  only  purpose  of  advis- 
ing him  as  to  the  number  of  cattle  or  as  to 
the  owners.  •  •  •  He  said  he  would 
try  to  do  what  he  could  for  us  for  Saturday. 
I  talked  with  him  again  on  Saturday  about 
getting  the  cars  for  us.  •  •  •  As  before, 
I  demanded  that  he  furnish  us  cars ;  I  told 
him  It  would  take  forty-two  44-foot  cars  or 
at  least  65  small  cars.  •  •  •  I  told  him 
rather  than  to  hold  our  cattle  until  the  fol- 
lowing week  we  would  take  a  chance  If  they 
can  get  us  the  cars  for  Sunday.  He  says: 
'I  will  try,  and  wire  up  to  headquarters  and 
see  whether  they  can  furnish  you  any  cars 
for  Sunday.'"  No  stoc^  cars  appeared  at 
Malta  during  Saturday  or  Simday  morning, 
and  on  Sunday  morning  the  agent  told  Mr. 
Kaufman  that  no  word  had  come  from 
Havre.  A  little  after  noon  on  Sunday  Mr. 
Kaufman  again  saw  the  agent,  who  said: 
"I  have  got  an  answer;  we  can  furnish  you 


18  small  cars."  But  It  was  then  too  late  to 
get  the  cattle  In,  cut  out  enough  belonging 
to  any  particular  owners  to  fill  18  cars,  and 
load  them  out  on  that  day.  To  ship -Mon- 
day would  bring  the  cattle  to  Chicago  on  the 
following  Saturday,  on  which  day  of  the 
week  there  Is  Uttle,  If  any,  market  for  west- 
em  stock;  and  to  ship  Tuesday  would  bring 
the  cattle  to  Chicago  on  the  following  Sun- 
day, on  which  day  of  the  week  there  is  no 
market  at  all.  The  shipment  was  therefore 
deferred  to  Wednesday,  but  In  the  mean- 
time 40  head  were  turned  back,  because  they 
were  "gaunted  and  showed  the  hard  usage." 
As  finally  made  on  Wednesday,  October  5th, 
the  shipment  was  in  one  train  of  42  cars — 
twenty-three  44rfoot  cars,  three  36-foot  cars, 
and  sixteen  33-foot  cars— blUed  out  "under 
separate  individual  live  stock  contracts,  then 
and  there  executed  by  the  agent,  Schilling, 
for  the  defendant  railway  company,  and  by 
the  witness  Kaufman  as  agent  on  behalf  of 
each  of  said  shippers."  As  so  billed,  the 
train  contained  3  cars  of  cattle  for  Stadler 
Sc  Kaufman,  6  for  the  Empire  Cattle  Compa- 
ny, 16  for  the  Conrad-Prlce  Company,  6  for 
Pruett  &  Phelps,  4  for  the  Helena  Pool,  and 
7  cars  containing  140  head  for  the  respondent 
on  this  appeaL 

At  the  close  of  the  evidence  on  behalf  of 
the  respondent  the  appellant  moved  for  a 
nonsuit  upon  several  grounds,  among  them 
being  "a  fatal  variance  amounting  to  a  fail- 
ure of  proof  in  that  the  complaint  allegeb, 
and  the  action  was  brought  to  recover  for, 
the  failure  of  the  railway  company  to  comply 
with  an  order  placed  September  17th  by  the 
respondent  for  a  sufficient  number  of  stock 
cars  for  the  shipment  of  its  140  head  of  beef 
cattle  on  September  SOth,  whereas  the  evi- 
dence discloses  no  such  order,  but  an  obliga- 
tion which,  whether  viewed  as  arising  from 
contract  or  from  the  duty  of  the  appellant  as 
a  common  carrier,  ran  not  to  the  respondent 
but  to  a  combination  known  as  the  "Helena 
Pool,"  and  which  obligation  was- not  to  fur- 
nish sufficient  cars  to  ship  a  definite  number 
of  cattle  belonging  to  the  respondent  but  to 
furnish  forty-two  44-foot  cars  for  the  ship- 
ment of  the  stock  of  the  Pool.  It  was  urged 
in  support  of  the  motion  that  the  variance  is 
prejudicial  in  point  of  fact  in  that  the  appel- 
lant Is  subjected  to  several  suits  to  recover 
damages  upon  a  single  cause  of  action,  is 
denied  its  right  to  have  the  matter  adjudi- 
cated by  the  federal  court  and  is  prevented 
from  asserting  a  counterclaim  for  the  order- 
ing of  excess  cars.  The  motion  was  denied, 
and  upon  the  correctness  of  that  ruling  all 
the  assignments  of  error  primarily  depend. 

[1]  Under  our  statute,  no  variance  of  the 
proof  from  the  allegations  of  a  pleading  is  to- 
be  deemed  material,  unless  It  has  actually 
misled  the  adverse  party  to  his  prejudice 
in  maintaining  Ills  action  or  defense  upon  the 
merits  (Rev.  Codes,  i  6585);  and  no  such 
variance  amounts  to  a  failure  of  proof  unless 
the  allegations  of  the  claim  or  defense  stands 
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unproved,  not  In  some  partlcnlar  or  partlc- 
ulara  only,  but  in  its  general  scope  and  mean- 
ing. Rev.  Codes,  {  6587.  The  laQguai;e  of 
these  provisions  is  clear,  and  they  are  de- 
signed, on  the  one  hand,  to  insure  to  the  de- 
fendant full  notification  of  what  he  shall  be 
called  upon  to  meet,  and,  on  the  other,  to 
require  that  he  shall  meet  it  -without  regard 
to  unsubstantial  departures.  Such,  In  effect, 
has  been  the  construction  of  these  statutes  by 
this  court  in  the  cases  where  the  variance 
has  been  held  material  and  fatal,  and  in  the 
cases  where  it  has  not  In  accordance  with 
this  construction,  we  have  said  that,  where 
one  contract  is  pleaded  and  another  one  is 
proved,  or  where  the  complaint  alleges  one 
breach  of  duty,  and  the  evidence  establishes 
a  different  one,  the  variance  amounts  to  a 
failure  of  proof,  upon  the  occurrence  of  which 
a  nonsuit  is  proper.  McCrimmon  v.  Murray, 
43  Mont  457,  117  Pac.  73;  Knuckey  v.  Butte 
Electric  Ey.  Co.,  41  Mont  314,  109  Pac.  979; 
Flaherty  v.  Butte  Electric  By.  Co.,  40  Mont 
464,  107  Pac.  416,  135  Am.  St  Bep.  630; 
Forsell  V.  Pittsburgh,  etc.,  0.  Co.,  38  Mont 
403,  100  Pac.  218;  Spellman  v.  Rhode,  33 
Mont  21,  81  Pac.  395;  Kalispell  Liquor  Co.  v. 
McGovem,  33  Mont.  394,  84  Pac.  709;  Chllds 
V.  Ptomey,  17  Mont  502,  43  Pac.  714;  GilUam 
V.  Black,  16  Mont  217,  40  Pac.  303.  These 
dedalons  have  their  counterpart  In  others 
which  enforce  the  rule  that  mere  divergencies 
in  detail  are  not  of  vital  consequence.  Mo- 
sher  V.  Sutton's  New  Theater  Co.,  48  Mont 

,  137  Pac.  634;  Previsich  v.  Butte  Electric 

Ry.  Co.,  47  Mont  170,  131  Pac.  25;  Robinson 
V.  Helena  !•.  &  By.  Co.,  38  Mont  222,  239, 
99  Pac.  837. 

[2]  The  question,  then,  is  whether  the  evi- 
dence presented  by  the  respondent  sustained 
the  cause  of  action  pleaded  in  the  complaint 
The  case  was  tried  in  the  district  court  upon 
the  theory  that  the  order  for  cars  placed  on 
September  17th  did  not  give  rise  to  a  con- 
tractual relation,  and  that  the  appellant's 
liability,  if  any,  arises  from  its  duty  as  a 
common  carrier  to  furnish  cars  upon  reason- 
a'ble  notice.  While  there  is  abundant  au- 
thority for  the  conclusion  that,  under  the  evi- 
dence presented  by  the  respondent,  a  contrac- 
tual relation  was  created  (Clark  v.  Ulster  B. 
R.  Co.,  189  N.  T.  93,  81  N.  E.  766,  13  h.  R.  A. 
[N.  S.]  164, 121  Am.  St  Rep.  848, 12  Ann.  Cas. 
883,  and  note  at  page  885),  the  question  is  un- 
important because  error  is  not  predicated 
tapon  the  theory  adopted,  and  because  the  es- 
sentials and  consequences  of  a  variance  are 
not  affected  thereby. 

In  this  case  the  order  for  cars  was  placed 
In'  the  name  of  the  Helena  Pool,  by  the 
manager  of  the  Helena  Pool,  for  a  definite 
number  of  cars  estimated  by  him  as  sufficient 
to  meet  the  neei^s  of  the  Helena  Pool.  At  no 
stage  of  the  transaction  did  the  respondent 
present  or  seek  to  assert  Its  Individuality; 
it  tendered  no  cattle,  it  demanded  no  cars,  it 
made  no  complaint     At  no .  time  could  the 


appellant  have  made  any  effective  offer  of 
cars  to  the  respondent  or  demand  that  the 
respondent  ship  Its  cattle  without  regard  to 
the  other  members  of  the  pooL  The  purpose 
for  whl^  the  cars  were  to  be  furnished  is  de- 
scribed by  all  the  witnesses  as  "a  shipment" 
of  cattle  by  the  Helena  Pool.  That  the  obli- 
gation imposed  upon  appellant  by  the  order 
of  September  17th  was  to  the  Helena  Pool, 
and  not  to  the  respondent  cannot  we  think, 
be  doubted.  Now,  neither  in  actions  ex 
contractu  nor  In  actions  ex  delicto  can  the 
plea  of  an  obligation  to  the  plaintiff  individu- 
ally be  sustained  by  the  proof  of  an  obliga- 
tion running  to  himself  and  others  Jointly, 
for  the  reason  that  to  maintain  a  joint  obli- 
gation, all  the  obligees  must  be  parties  to  the 
action.  This  was  the  rule  at  common,  law 
(Faml  V.  Tesson,  1  BUck  [U.  S.]  309,  17  L. 
Ed.  67;  Pomeroy's  Code  Remedies,  f{  184  to 
189);  It  is  stlU  the  rule  under  the  Codes 
(Rev.  Codes,  I  6^1;  Montana  Mining  Co.  v. 
St  Louis,  M.  &  M.  Co.,  19  Mont  313,  4S 
Pac.  305;  Pomeroy's  Code  Remedies,  i  197; 
Southerland  on  Code  Pleading,  !{  18,  19; 
Bliss  on  Code  Pleadings,  {{  63-65),  and  its 
Justification  may  be  found  In  the  almost  uni- 
versal conviction  that  the  multiplication  of 
suits  over  a  single  cause  of  action  is  contrary 
to  sound  public  policy. 

The  rule  Just  stated  has  reference,  of 
course,  only  to  those  obligations  in  which  the 
legal  Interest  Is  Joint  and  by  "legal  interest" 
Is  meant,  not  the  Interest  which  may  be  bad 
in  the  sum  of  money  or  other  benefit  to  ac- 
crue upon  the  performance  of  the  obligation, 
but  "the  legal,  technical  interest"  created  by 
the  obligation  itself;  hence  the  converse  of 
the  foregoing  is  that  though  an  obligation 
be  Joint  by  its  terms,  each  obligee  may  never- 
theless maintain  an  action  upon  It  if,  hi 
fact  the  legal  Interest  is  several,  as  where 
specific  sums  or  benefits  are  made  to  inure  to 
the  obligees  in  severalty.  The  argument  of 
respondent  rather  vaguely  suggests  that  the 
obligation  at  bar  is  of  the  character  last  de- 
scribed; but  the  very  most  to  be  said  from 
respondent's  point  of  view  Is  that  from  pre- 
vious transactions  the  appellant's  agent  knew 
respoijdent  as  a  member  of  the  pool,  knew 
that  the  shipment  when  made,  would  in- 
clude an  unknown  number  of  respondent's 
cattle,  which  would  be  billed  in  its  name, 
and  knew,  or  should  have  known,  that  fail- 
ure to  furnish  the  cars  ordered  might  result 
in  some  damage  to  the  respondent  Tbat 
these  circumstances  unaided  co^ld  not  change 
an  obligation  which  by  its  terms  ran  to  tbe 
respondent  and  others  Jointly  into  one  ac- 
tionable by  the  respondent  alone  is  clear 
from  the  authorities  cited  above,  as  well  as 
from  the  following  additional  ones :  Florence 
V.  Hehns,  136  Cal.  613,  69  Pac.  429;  Graves 
et  al.  V.  Boston,  eta,  Insurance  Co.,  2  Cranch, 
419,  2  L.  Ed.  324 ;  Ford  v.  Bronaugh,  11  B. 
Mon.  (Ky.)  14;  Stearns  v.  Martin,  4  Gal- 
228;    Titus  T.  Railroad  Co„  5  Phila.  (Pa.) 
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360 ;  Slmklns  t.  Montgomery,  1  Nott  &  McO. 
(S.  O.)  689;  Gray  v.  Johnson,  14  N.  H.  414} 
Snell  V.  De  Land,  43  111.  323 ;  Rorabacber  v. 
Lee,  16  Mich.  169;  Bradley's  Executor  v. 
MauU,  4  Har.  (Del.)  223 ;  Rlchey  v.  Branson, 
33  Mo.  App.  418;  Davis  v.  Wannamaker,  2 
C!olo.  637;  Curry  v.  Railway  C3o.,  58  Kan. 
6,  48  Pac  579;  Holyoke  t.  Loud,  69  Me.  59; 
Mcintosh  v.  Zarlng  (Ind.  Sup.)  38  N.  E.  321 ; 
Wright  V.  GUbert,  51  Md.  146;  McCord  t. 
Seale,  56  Cal.  262. 

The  complaint  Is  made  In  respondent's 
brief  that  the  proposition  Involved  in  this 
appeal  is  technical.  While  we  have  repeated- 
ly said  that  matters  of  mere  technicality  will 
receive  scant  consideration  in  this  court,  it 
surely  is  not  a  valid  objection  to  a  matter  of 
substance  that  it  is  also  technical  and  formal. 
The  complaint  in  a  dvll  action  Is  a  matter  of 
form,  but  it  is  so  far  from  being  a  mere  mat- 
ter of  form  that  no  defense  can  be  aptly 
presented,  no  testimony  be  intelligently  tak- 
en, and  no  Judgment  be  responsively  entered 
BO  as  to  protect  the  public  from  endless  liti- 
gation, without  a  complaint  stating  with  sub- 
stantial accuracy  the  matters  upon  which  re- 
lief is  claimed;  and  to  abrogate  the  rule 
requiring  the  pleadings  and  proof  to  corre- 
spond would  not  make  for  simplicity  and  jus- 
tice, but  for  confusion,  for  delay,  and  for  the 
denial  of  justice  in  many  cases. 

In  view  of  the  foregoing,  the  questions  sug- 
gested by  the  other  assignments  of  error  be- 
come wholly  academic,  and  need  not  be  con- 
sidered. 

The  judgment  appealed  from  must  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  complaint  It  is  so 
ordered. 

Reversed  and  remanded. 

BRANTLY,  O.  J.,  and  HOLLOWAY,  J., 
concur. 


STATE  v.    BURTENSHAW. 
(Supreme  Ckjort  of  Idaho.     Feb.  23,  1914.) 

1.  FoROERT   (I   7*)— Subjects   of   Forqebt- 

INFOBMATION   CHARQINO    INSANITY. 

Under  section  7028,  Rev.  Codes,  an  affida- 
vit or  information  before  a  probate  judge  charg- 
ing faisanity  may  be  a  subject  of  forgery. 

liid.    Note.— For    other    cases,    see    Forgery, 
C:ent.  Dig.  §§  2,  3,  8-15;  Dec.  Dig.  {  7.*] 

2.  FOBOEBT     (I     26«)  —  InFOEMATION  —  SUFFl- 
CIBNCT. 

An  information  does  not  charge  the  crime 
of  forgery  which  does  not  disclose  whose  name 
is  alleged  to  be  forged,  the  name  or  identity  of 
the  person  whom  it  was  intended  by  the  alleged 
forged  instrument  to  defraud  or  injure,  or  the 
manner  in  which  the  injury,  fraud,  or  wrong 
was  intended  to  be  accomplished. 

[Ed.   Note.— For    other    cases,    see    Forgery, 
Cent  Dig.  |  61 ;  Dec  Dig.  i  2^.») 

8.   AmpAVlTS  (§  11*)— VALIDITT— SiGNATUBE. 

Where  one  swears  to  an  instrument  before 
a  proper  officer,  it  is  immaterial  whether  he 
sign   such  instrument  with   his   own  hand,   or 


authorize  some  one  else  to  sign  it,  or  approve 
and  adopt  the  unauthorized  signing  of  his  name 
by  some  one  else.  Where  the  jurat  is  regular 
in  form,  verity  will  be  imputed  to  such  signa- 
ture. 

[EU.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  {f  43-^5;    Dec.  Dig.  {  11.*] 

4.  EVIDEKCE     (§    44*)— JUDICIAl    NOTICB— OF- 
FICIAL  Posrriow   of  PBosEcirriHa   Attob- 

NKT. 

Under  the  provisions  of  subdivision  5,  8 
5950,  Rev.  Codes,  it  is  the  dnty  of  the  i^robate 
judge  and  the  district  judge  of  the  judicial  dis- 
trict to  take  judicial  notice  of  the  official  po- 
sition of  the  prosecuting  officer  of  the  county, 
and  to  know  officially  the  person  holding  that 
office. 

[Ed.  Note.— For  other  cases,  see  ISvidence, 
Cent  Dig.  t  66 ;    Dec.  Dig.  {  44.«] 

Appeal  from  District  Court,  Adams  Coun- 
ty;   Edward  A.  Walters,  Judge. 

A  demurrer  was  sustained  to  an  Informa- 
tion charging  L.  L.  Burtenshaw  with  forgery, 
and  the  State  appeals.    Affirmed. 

J.  H.  Peterson,  Atty.  Gen.,  for  the  State. 
Hawley,  Puckett  &  Hawley,  of  Boise,  and  B. 

5.  Varian  and  Lot  L.  Feltbam,  both  of  Weis- 
er,  for  respondent 

AILSHIE,  C.  J.  The  defendant,  who  is  re- 
spondent here,  was  charged  by  the  informa- 
tion of  the  prosecuting  attorney  of  Adams 
county  of  the  crime  of  forgery.  The  trial 
court  sustained  a  demurrer  to  the  informa- 
tion, and  the  state  has  appealed.  The  charg- 
ing part  of  the  information  is  as  follows : 

"That  at  Adams  county,  state  of  Idaho,  on 
or  about  the  9th  day  of  November,  1912,  the 
said  defendant,  L.  L. -Burtenshaw,  who  then 
and  there  being  and  being  then  and  there 
a  licensed  attorney  at  law  under  the  laws  of 
the  state  of  Idaho,  and  following  the  busi- 
ness of  an  attorney  and  counselor  at  law  as 
a  principal  and  usual  calling,  did  then  and 
there  unlawfully,  feloniously,  and  with  in- 
tent to  defraud  another,  falsely  mak6  and 
forge  a  certain  information  charging  insanity 
against  Walter  SchroCf  and  Minnie  Schroff, 
and  that  the  said  defendant  did  then  and 
there  falsely,  fraudulently,  knowingly,  fe- 
loniously, and  with  Intent  to  defraud,  preju- 
dice, and  damage  another,  utter  said  informa- 
tion as  true  anl  genuine,  knowing  the  same 
to  be  false  and  forged,  by  filing  it  in  the 
probate  court  of  Adams  county,  state  of  Ida- 
ho ;  the  said  information  being  in  the  letters 
and  figures  following,  to  wit: 

"  'In  the  Probate  Court  of  the  County  of 
Adamfs,  State  of  Idaho. 
"  'State  of  Idaho,  County  of  Adams— sa. : 

"  'Nels  Hansen,  bdng  first  duly  sworn,  de- 
poses and  says  that  affiant  is  acquainted  with 
Walter  Schrofl  and  Minnie  Schroft,  whom 
affiant  believes  to  be  insane;  that  said  per- 
sons are  so  far  disordered  in  mind  as  to  en- 
danger health,  persons,  or  property.  Where- 
fore, complainant  prays  that  the  said  persons 
may  be  examined  by  this  court,  pursuant  to 
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the  statute  In  such  case  made  and  provided, 
concerning  the  charge  of  insanity,  and  ascer- 
tain the  fact  of  sanity  or  insanity,  and,  if 
the  said  persons,  or  either  of  them,  shall  be 
found  on  examination  to  be  insane,  that  he 
may  be  committed  to  the  insane  asylum. 
'"Nels  Hansen. 
"  'Subscribed  and  sworn  to  before  me  this 
19th  day  of  November,  1012. 

"  'Q.  F.  Gregg,  Probate  Judge.' 

"All  of  which  is  contrary  to  the  form, 
force,  and  effect  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace, 
power,  and  dignity  of  the  state  of  Idaho." 

[1]  The  information  in  this  case  was  pre- 
sented under  the  provisions  of  section  7028 
of  the  Revised  Codes,  defining  forgery.  If 
the  charge  preferred  here  falls  with^  the 
definition  of  forgery  as  embodied  in  section 
7028,  it  must  necessarily  come  within  that 
part  of  the  section  which  reads  as  follows: 
"Every  person  who,  with  intent  to  defraud  an- 
other, falsely  makes,  alters,  forges  or  counter- 
feits, any  charter,  letters-patent,  deed,  *  *  • 
or  counterfeits  or  forges  the  seal  or  hand- 
writing of  another,  *  *  •  or  who,  with 
intent  to  defraud,  alters,  corrupts  or  falsifies 
any  record  of  any  will,  codicil,  conveyance, 
or  other  instrument,  the  record  of  which  is 
by  law  evidence,  or  any  record  of  any  Judg- 
ment of  a  court,  or  the  return  of  any  officer 
to  any  process  of  any  court,  is  guilty  of 
forgery." 

For  the  purposes  of  our  consideration  of 
the  present  case,  we  may  well  concede  that 
the  instrument  which  it  is  charged  was 
forged  might  properly  be  the  subject  of  for- 
gery, within  the  purview  and  meaning  of  the 
statute.  Indeed,  we  are  inclined  at  this 
time  to  tlilnk  that  would  be  a  liberal  and  fair 
construction  of  the  statute.  People  v.  Beudit, 
111  CaL  274,  43  Pac.  901,  31  L.  R.  A.  831, 
52  Am.  St  Rep.  186;  Dudley's  Case,  32  Eng. 
Reprint,  1263;  Ward's  Case,  92  fing.  Reprint, 
451;  Commonwealth  v.  Costello,  120  Masa 
358;  State  v.  Swensen,  13  Idaho,  1,  81  Pac. 
379. 

We  shall  waive  aside  the  various  technical 
questions  which  have  been  presented  and  dis- 
cussed in  this  case,  for  the  reason  that  there 
are  a  couple  essential  and  substantial  ques- 
tions going  to  the  very  merit  of  the  informa- 
tion which  require  consideration,  and  upon 
which  the  decision  in  the  case  must  turn. 

12J  it  will  be  noted,  from  an  examination 
of  the  information  as  above  set  forth,  that 
the  charge  is  that  the  respondent  forged  a 
certain  Instrument  which  Is  set  oat  in  foU 
in  the  information.  Upon  examination  of 
the  instrument,  we  find  that  it  purports  to 
have  been  an  affidavit  made  by  one  Nels  Han- 
sen, charging  that  Walter  Schroff  and  Min- 
nie Schroff  were  at  the  time  of  making  such 
affidavit  "so  far  disordered  In  mind  as  to 
endanger  health,  persons,  or  property."  This 
affidavit  was  made  in  the  probate  court  of 
Adams  county,  and  purports  to  have  been 


signed  by  Nels  Hansen,  and  foUowlng  his 
signature  is  added:  "Subscribed  and  sworn 
to  before  me  this  19th  day  of  November, 
1912.    G.  F.  Gregg,  Probate  Judge." 

The  information  charges  that  this  affidavit 
was  forged,  and  thereupon  charges  that  the 
respondent,  with  fraudulent  and  felc^nious 
purpose  and  intent  of  defrauding  and  prej- 
udicing another,  did  "utter  said  information 
as  true  and  genuine,  knowing  the  same  to  be 
false  and  forged,  by  filing  It  in  the  probate 
court  of  Adams  county,  state  of  Idaho." 

[3]  It  is  difficult  to  determine  Just  what 
Idea  Is  Intended  to  be  conveyed  by  this 
charge.  The  Information  does  not  pretend 
to  state  whose  signature  was  forged  to  the 
instrument;  It  contains  no  intimation  that 
the  signature  of  the  probate  Judge  was  forg- 
ed. On  the  contrary,  It  charges  that  the 
respondent  filed  the  information  with  the 
probate  Judge,  and  yet  the  affidavit  which 
he  alleged  was  forged  states  and  certifies 
upon  the  face  thereof  that  it  was  "subscrib- 
ed and  sworn  to  before"  G.  F.  Gregg,  pro- 
bate Judge.  If  Nels  Hansen  swore  to  the 
affidavit  before  the  probate  Judge,  it  would 
make  the  affidavit  his,  and  it  would  make 
no  difference  whether  he  signed  it  with  his 
own  hand,  or  authorized  some  one  else  to 
sign  it,  or  even  approved  and  adopted  the 
unauthorized  signing  of  his  name  by  some 
one  el8&  The  vital  and  essential  thing  was 
his  swearing  to  It  There  is  nothing  in  the 
information  of  the  prosecuting  attorney  or 
upon  the  face  of  the  affidavit  that  would  in- 
timate or  indicate  that  Nels  Hansen  him- 
self did  not  swear  to  this  affidavit  It  is 
admitted  that  Nels  Hansen's  name  Is  sub- 
scribed to  the  affidavit  and  the  probate  Judge 
so  certifies  upon  the  face  of  the  affidavit 
Nels  Hansen  might  not  have  written  his 
own  name  there,  and  yet  requested  or  au- 
thorized some  one  else  to  write  it  there,  or 
he  might  have  adopted  the  unauthorized 
writing  of  his  own  name  there  by  some  one 
else,  and  still  the  affidavit  would  be  in  fact 
as  well  as  in  contemplation  of  law,  snbsciib- 
ed  by  him. 

Respondent  or  any  one  else,  would  have 
a  right  to  draft  an  affidavit  charging  insani- 
ty against  any  one,  and,  while  the  charge 
might  be  false  and  libelous,  the  mere  draw- 
ing of  the  affidavit  or  charge 'would  not  be 
forgery.  The  forgery  In  the  case  at  bar.  It 
forgery  was  oonunitted,  must  have  consisted 
in  wrongfully  and  unlawfully  signing  the 
name  of  either  tlie  affiant  to  the  affidavit 
or  the  name  of  the  officer  who  is  represented 
as  having  administered  the  oath  and  at- 
tached his  Jurat  Again,  in  a  case  like  this, 
it  would  be  necessary  for  the  information 
In  some  way  to  charge  or  disclose  the  name 
or  identity  of  the  person  or  persons  whom 
it  was  Intended  by  the  affidavit  to  defraud,  or 
in  some  way  disclose  the  manner  In  which 
the  injury,  fraud,  or  wrong  was  intended  to 
be  effected  or  accomplished. 

It  is  charged  that  the  affldaylt  was  Jiled 
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with  the  probate  judge  of  Adams  county, 
and  It  appears  on  the  face  thereof  that  the 
alHdaTlt  was  made  before  the  probate  judge. 
While  It  does  not  appear  upon  the  face  of 
this  Information  that  the  defendant  there- 
in charged  was,  at  the  time  of  making  the 
forged  affidavit,  the  county  attorney  of  Adanu 
county,  It  does  appear  that  he  was  a  regu- 
larly practicing  attorney  of  the  county,  and 
It  Is  charged  In  the  respondent's  brief,  and 
not  denied  by  appellant,  that  he  was,  at  the 
time,  the  prosecuting  attorney  of  the  county. 

[4]  Under  the  provision  of  subdivision  5 
of  section  5950,  Rev.  Codes,  It  was  the  duty 
of  the  probate  judge,  as  well  as  the  district 
judge  of  that  judicial  district,  to  take  judi- 
cial notice  of  the  official  jMsltlon  of  the 
prosecuting  officer  of  the  county,  and  to  know 
officially  the  iierson  occupying  that  office^ 
It  was  also  the  duty  of  the  district  judge, 
when  bearing  this  case  on  demurrer,  to  pre- 
sume, aa  a  matter  of  law,  that  the  probate 
judge  knew  the  defendant,  and  knew  the 
official  position  which  he  occupied,  and,  If 
this  be  admitted  then  It  necessarily  follows 
that  If  the  respondent  forged  the  name  of 
Nels  Hansen  to  the  affidavit  and  the  probate 
judge  administered  the  oath  to  respond- 
ent iTiatead  of  adnUnistering  it  to  Nels  Han- 
sen then  the  probate  judge  was  a  party  to 
this  offense.  But  the  Information  proceeds 
on  the  contrary  theory.  It  in  no  way  inti- 
mates or  charges  that  the  affidavit  was  not 
administered  as  shown  by  the  certificate  at- 
tached thereto. 

If  we  take  this  certificate  or  jurat  at  its 
face  value,  we  must  inevitably  conclude  that 
Nels  Hansen  dther  signed  the  affidavit,  or 
caused  it  to  be  signed,  or  approved  of  the 
signing  of  his  name  thereto  by  some  one  else, 
and  swore  to  the  same  in  the  presence  of  and 
before  the  probate  judge  of  Adams  county. 

It  is  clear  to  us  that  the  Information  In 
this  case  does  not  charge  the  crime  of  for- 
gery, and  that  the  trial  court  properly  sus- 
tained the  demurrer,  and  dismissed  the  ac- 
tion. 

The  judgment  Is  affirmed. 

StJMjIVAN  and  STEWART,  JJ.,  concur. 


STATB   V.    SMITH. 

(Supreme  Court  of  Idaho.     Feb.  7,  1914.) 

1.  Indictment  and  Infobication  (t  93*)— 
Sufficiency  of  Infobkation  —  Descbif- 
TION  OF  Offensk. 

Under  tlie  provisions  of  the  statute  of  this 
state  (sectlong  7677,  7678,  and  7679,  Rev. 
Codes),  it  is  necessaiy  that  an  information  be 
direct  and  certain  as  to  the  offense  charged,  and 
that  it  contain  "a  statement  of  the  acts  consti- 
tating  the  offense  in  ordinary  and  concise  lan- 
guage," and,  under  the  requirements  of  these 
statutes,  an  information,  which  merely  names 
the  offense,  without  in  any  way  stating  how  it 
was  committed  or  the  acts  committed  which  it 
is  claimed  consummated  or  culminated  in  the 
conunission   of  the   offense,   is  insufficient  and 


will  not  serve  to  put  the  defendant  upon  his 
trial. 

[E!d.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  266 ;   Dec.  Dig.  | 

2.  HoiaciDB  (I   135*)— iNFOBKATioN— Stran- 

CISKCT— DeSCBIPTION  OF   OFFENSE. 

Under  the  statute  of  this  state  which  re- 
quires an  Information  to  contain  "a  statement 
of  the  acts  constituting  the  offense,"  an  infor- 
mation, which  merely  states  that  the  defendant 
"did  unlawfully  and  feloniously  kill  one  Clara 
F.  Foy,"  is  defective  and  insufficient  to  comply 
with  the  statute  because  of  its  failure  to  state 
how  the  killing  was  consummated ;  that  is,  the 
means  by  which  the  death  was  accomplished. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {§  215-223;    Dec.  Dig.  i  135.»] 

8.  HOMICIDK  (§  142*)— Infobmation  Chakg- 
INO  MANBLAuanTEB— Pleading  and  Proof. 
Where  the  state  intends  to  introduce  evi- 
dence to  prove  that  the  defendant  committed 
manslaughter  by  starving  a  patient  under  his 
care,  an  information  charging  liim  with  man- 
slaughter is  not  sufficient  if  it  fails  to  state 
the  means  or  method  employed  in  committing 
the  homicide. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  :§  250-259;    Dec  Dig.  §  142.*] 

4.  Indictment  and  Information  (J  93*)— In- 
8TRUCTI0N— Sufficiency. 

It  is  a  well-established  rule  of  law  in  this 
state  that  a  criminal  i>leading  must  be  liberally 
construed,  and  that,  if  the  facts  constituting 
the  crime  can  be  gathered  therefrom  by  a  per- 
son of  ordinary  intelligence,  they  will  be  sus- 
tained as  a  substantial  compliance  with  the 
statute. 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  !  266;  Dec.  Dig. 
§  93.*] 

5.  Physicians  and  Sttboeons   (|  14*)— De- 
OBEE  OF  Skill  REQtnBBD— Following  Rec- 

OONIZKD  SyBTKM. 

The  professional  conduct  and  treatment  of 
a  physician  of  one  particular  school  when  call- 
ed in  question  in  a  court  of  justice  should  be 
tested  by  the  rules  of  treatment  of  his  school 
and  not  by  those  of  other  schools,  and  a  physi- 
cian or  surgeon  or  one  administering  treatment 
is  boudd  to  exercise  such  reasonable  care  and 
skill  as  is  ordinarily  possessed  and  exercised 
by  physicians  and  surgeons  in  good  standing  of 
the  same  system  or  school  of  practice  or  treat- 
ment in  the  locality  and  community  of  his 
practice,  having  due  regard  to  the  advancf<ed 
state  of  the  school  or  science  of  treatment  at 
the  time. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  H  21-30 ;  Dec.  Dig. 
i  14.*] 

6.  Criminal  Law  ({  479*)— Physicians  and 
SuBGBONS  (S  14*)— Medical  Experts. 

When  a  patient  selects  any  one  of  the  many 
schools  of  medical  treatment  or  healing  to  serve 
him,  he  thereby  accepts  and  adopts  the  kind  of 
treatment  common  to  that  school  or  class,  and 
the  care,  skill,  and  diligence  with  which  he  is 
treated,  when  ttiat  becomes  a  question  in  a 
court  of  justice,  should  l>e  tested  by  the  evi- 
dence of  those  who  are  trained  or  slulled  in 
that  school  or  class. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g§  1067,  1068;  Dec.  Dig.  g 
479:*  Physicians  and  Surgeons,  Cent  Dig.  8| 
21-30;   Dec  Dig.  {  14.*] 

Appeal  from  District  Court,  Elmore  Coun- 
ty;  Edward  A  Walters,  Judge. 

Charles  C.  Smith  was  convicted  of  man- 
slaughter, and  appeals.    Reversed. 


•Tor  other  cues  see  same  toplo  and  secUon  NUMBER  in  Dec  Dig.  *  Am.  Dig.  Key-No.  Sailas  A  Rep'r  IndezMl  /> 
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C.  H.  Edwards,  of  Boise,  Daniel  McLeugh- 
llB,  of  Mountain  Home,  and  Floyd  C.  White, 
Of  Boise,  for  appellant  J.  H.  Peterson,  Atty. 
Gen.,  J.  J.  Guheen  and  T.  G.  CofDn,  Asst 
Attys.  Gen.,  and  W.  L.  Harvey,  of  Mountain 
Home,  Pros.  Atty.  of  Elmore  County,  for  the 
State. 

AILSHIE,  O.  3.  The  defendant  was  charg- 
ed by  Information  filed  by  the  prosecuting  at- 
torney of  Elmore  county  with  the  crime  of 
manslaughter.  The  Information  Is  as  fol- 
lows: "W.  L.  Harvey,  Esq.,  prosecuting  at- 
torney in  and  for  the  county  of  Elmore,  and 
state  of  Idaho,  for  and  In  behalf  of  the  state 
of  Idaho,  comes  Into  said  court  in  the  year 
one  thousand  nine  hundred  and  thirteen,  and 
gives  the  court  here  to  understand  and  be  in- 
formed that  Charles  C.  Smith,  prior  to  the  fil- 
ing of  this  information,  waived  a  preliminary 
examination  before  P.  H.  Gray,  probate  judge 
in  and  for  said  county  and  state,  and  was 
there)  held  to  answer  to  the  said  district  cqurt 
for  the  crime  of  manslaughter;  that  on  or 
about  the  9th  day  of  February,  1913,  at  Ellng 
Hill,  in  the  county  of  Elmore,  in  the  state  of 
Idaho,  the  aforesaid  Charles  C.  Smith  then 
and  there  being,  committed  the  crime  of  man- 
slaughter in  manner  as  follows,  to  wit: 
"That  the  said  defendant,  Charles  C.  Smith, 
at  the  time  and  place  aforesaid,  did  unlaw- 
fully and  feloniously  kill  one  Clara  F.  Foy, 
a  human  being,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided." 
A  demurrer  to  the  information  was  filed  and 
by  the  court  overruled.  The  case  thereupon 
proceeded  to  trial  upon  the  plea  of  not  guilty. 
Defendant  was  found  guilty  of  "involuntary 
manslaughter"  and  sentenced  to  a  term  of 
imprisonment  of  not  less  than  six  months 
nor  moce  than  ten  years  in  the  state  peniten- 
tiary. He  has  prosecuted  this  appeal  .from 
the  Judgment 

[1]  The  first  question  presented  is  the  suf- 
ficiency of  the  Information.  It  is  argued  by 
counsel  for  apjjellant  that  the  information  in 
this  case  does  not  comply  with  the  require- 
ments of  the  statute  and  fails  to  state  a  pub- 
lic offense.  If  this  contention  is  weU  taken, 
it  would  require  a  reversal  of  the  judgment 
Chapter  2,  ttt  5,  pt  2,  of  the  Criminal  Code 
prescribes  the  rules  of  pleading  in  criminal 
cases.  Section  7677  provides  that  the  Indict- 
ment or  information  must  contain  the  title 
of  the  action,  specifying  the  name  of  the 
court  to  which  the  Indictment  or  information 
is  presented  and  the  names  of  the  parties, 
and  that  it  shall  contain  "a  statement  of  the 
acts  constituting  the  offense  In  ordinary  and 
concise  language,  and  in  such  manner  as  to 
enable  a  person  of  common  understanding  to 
know  what  is  intended."  Section  7678  pre- 
scribes the  form  of  indictment  or  informa- 
tion, and  in  the  latter  part  thereof  it  re- 
quires that  the  state  shall  "set  forth  the  act 
or  omission  charged  as  an  offense,"  while 
section  7679  provides  that  the  information 
"must  be  direct  and  certain  as  it  regards. 


(1)  the  party  charged ;  (2)  the  offense  charg- 
ed; and  (3)  the  particular  drcnmstances  of 
the  offense  charged,  when  they  are  necessary 
to  constitute  a  complete  offense." 

It  will  be  observed  from  the  foregoing  pro- 
visions of  the  statute  that  the  statute  of  this 
state  requires  an  information  or  accusation 
against  a  person  to  be  direct  and  certain  as 
to  the  offense  charged,  that  Is,  as  to  the 
particular  name,  character,  or  grade  of  crime 
that  the  party  is  accused  with,  and  it  also 
requires  that  it  be  direct  and  certain  as  to 
the  "act  or  omission"  which  it  is  allied  coa- 
stitutes  the  crime.  In  other  words,  to  sim- 
ply charge  that  a  person  committed  murder 
or  larceny  merely  charges  the  name  of  the  of- 
fense. That  alone  is  not  sufficient  It  is 
necessary  to  in  some  way  inform  the  jwrty 
accused  as  to  how  it  is  claimed  he  committed 
murder,  v^hether  by  shooting,  by  striking  a 
blow,  by  drowning,  poisoning,  or  in  some  oth- 
er manner  peri>etrating  the  offense;  or,  if 
he  committed  larceny,  what  property  be  took. 

[2,  3]  In  the  case  at  bar,  it  will  be  discov- 
ered at  a  glance  that  the  prosecuting  attorney 
did  not  pretend  to  state  how,  or  in  what  mao- 
ner,  or  by  what  means,  the  api>eUant  com- 
mitted the  crime  of  manslaughter.  He  am- 
ply charges  that  he  "did  unlawfully  and  felo- 
niously kill  one  Clara  F.  Foy."  This  is  sof- 
ficient  as  far  as  it  goes.  It  diarges  the  de- 
fendant with  the  commission  of  a  bomidde. 
The  statute  requires  more.  It  requires  "a 
statement  of  the  acts  constituting  the  offoise 
in  ordinary  and  concise  language."  No  one 
would  suppose  from  reading  tills  information 
that  the  prosecuting  attorney  expected  to 
convict  the  defendant  upon  the  charge  of  hav- 
ing had  a  patient  under  his  care  and  atten- 
tion and  having  starved  that  patient  to  death 
in  course  of  a  medical  treatment  No  one 
would  surmise  from  this  information  wheth- 
er the  prosecutor  intended  to  show  that  death 
by  starving  was  the  result  of  an  experiment 
or  an  intention  to  take  the  life  of  Clara  Foy. 
or  was  the  result  of  Ignorance  and  criminal 
carelessness.  We  find,  however,  from  the 
record  in  the  case  that  as  a  matter  of  fact 
the  prosecution  attempted  to  establish  the  de- 
fendant's guilt  by  proving  that  he  undertook 
the  treatment  of  one  Clara  F.  Foy  for  some 
real  or  imaginary  ailment,  and  that  he  soughi 
to  effect  a  cure  by  having  the  patlmt  fast 
and  that  this  treatment  was  kept  up  too  Ions 
and  the  patient  finally  died.  In  other  words, 
he  has  been  convicted  of  olmlnal  negligence 
and  ignorance.  To  our  minds,  this  case  well 
illustrates  the  purpose  and  meaning  of  the 
statute.  A  defendant  before  bdng  placed  up- 
on trial  for  his  life  or  liberty  is  entitled  to 
be  apprised  not  only  of  the  name  of  the  of- 
fense with  which  he  is  charged,  but  in  gen- 
eral terms,  of  the  manner  in  which  he  is 
charged  with  having  committed  the  offensa 
The  statute  is  plain  and  explicit  in  this  re- 
spect 

[4]  This  court  has  on  many  occasions  held 
that  criminal  pleadings  must  be  constmed 
Digitized  by  CjOOQ IC 


Idaho) 


STATE  T.  SMITH 


1109 


with  that  same  liberality  which  is  allowed  in 
civil  cases,  and  that  "if  the  substantial  facts 
necessary  to  constitute  the  crime  charged 
appear  In  the  indictment  or  information  it 
will  be  held  sufficient"  State  v.  Sly,  11 
Idaho,  110,  80  Pac.  1126;  State  v.  Squires, 
15  Idaho,  546,  98  Pac.  413 ;  Corker  t.  Pence, 
12  Idaho,  152,  85  Pac.  388.  On  the  other 
hand,  the  court  baa  no  power  or  authority  to 
sweep  aside  the  statute  and  entertain  ahy 
pretended  criminal  charge  which  falls  short 
of  the  reqnirements  of  the  law.  This  court 
has  uniformly  exercised  a  great  deal  of  liber- 
ality in  the  construction  of  indictments  and 
informations,  and  it  has  been  generally  held 
in  this  state  that  an  indictment  or  Informa- 
tion in  the  language  of  the  statute  Is  suflS- 
dent  However,  the  court  has  never  gone  to 
the  extent  of  holding  that  merely  to  name 
the  offense  Is  a  compliance  with  subdivision  2 
of  section  7677,  which  requires  a  "statemeht 
of  the  acts  constituting  the  ofFense."  So  far 
as  we  are  apprised,  in  every  case  that  has 
been  passed  upon  by  this  court,  the  indict- 
ment or  information  has  contained  some 
statement  or  other  of  the  acts  which  con- 
stituted the  offense.  In  State  v.  Sly,  supra, 
the  Information  charged  the  crime  of  mur- 
der, and  that  the  crime  was  committed  by 
shooting  the  deceased.  In  State  v.  Squires, 
supra,  the  information  charged  murder,  and 
that  the  crime  was  committed  by  striking, 
beating,  wounding,  and  ill  treating  the  body 
of  the  deceased.  And  in  every  other  case, 
so  far  as  we  are  aware,  the  indictment  or 
information  has  contained  some  language 
which  apprised  the  defendant  of  "the  act  or 
omission  charged"  against  him. 

Several  cases  have  been  called  to  our  at- 
tention wherein  the  accused  was  charged 
with  the  crime  of  murder  or  manslaughter 
committed  by  starving  a  patient,  and  in  each 
cast  the  indictment  has  set  forth  the  manner 
in  which  the  offense  was  committed  and  the 
facts  and  circumstances  surrounding  the 
same.  For  illustration,  see  State  v.  Power, 
24  Wash.  34,  63  Pac.  1112,  63  L.  E.  A.  902 ; 
State  V.  MoFadden,  48  Wash.  259,  93  Pac. 
414;  State  v.  Hazzard  (Wash.)  134  Pac.  614. 
The  state  of  Michigan  has  a  more  liberal 
statute  on  the  matter  of  criminal  pleadings 
than  we  have  in  Idaho,  and  yet  in  People  v. 
Olmstead,  30  Mich.  431,  the  court  said:  "But 
where  the  offense  of  manslaughter  whs  in- 
voluntary homicide,  and  involved  no  assault, 
but  arose  out  of  some  negligence  or  fault 
from  which  death  was  a  consequential  result, 
and  sometimes  not  a  speedy  one,  the  ordi- 
nary forms  were  deficient,  and  the  indict- 
ment had  to  be  framed  upon  the  peculiar 
facts,  and  could  convey  no  adequate  infot- 
mation  without  this.  See  2  Bishop's  Crtm. 
Proc.  §  538.  The  offense  for  which  the  re- 
spondent in  this  case  was  put  on  trial  origi- 
nated in  the  statute  defining  it,  and  could 
not  have  come  within  any  of  the  descrip- 
tions of  manslaughter  at  common  law. 
•    •    •    Nothing  could  Inform  him  of  this 


statutory  charge,  except  allegations  con- 
forming to  the  statute.  These,  we  think,  he 
was  entitled  to  have  spread  out  upon  the 
accusation.  Without  them  he  was  liable  to 
be  surprised  at  the  trial,  and  could  not  be 
expected  to  prepare  for  it"  To  the  same  ef- 
fect, see  Titus  v.  State,  49  N.  J.  Law,  36,  7 
AU.  621 ;  State  v.  Lowe,  66  Minn.  296,  68  N. 
W.  1094 ;  State  v.  C!ostello,  62  Conn.  128,  25 
Att  477;  Fletcher  v.  State,  2  Old.  Cr.  300, 
101  Paa  599,  23  L.  R.  A.  (N.  S.)  681. 

It  Is  next  contended  that  the  court  erred 
in  permitting  the  prosecuting  attorney  to  in- 
dorse the  names  of  witnesses  on  the  infor- 
mation after  the  filing  thereof  and  before 
going  to  triaL  We  do  not  think  the  court 
committed  any  error  In  this  respect  This 
court  has  expressed  its  views  as  to  the  duty 
of  the  prosecutor  and  the  court  under  such 
circumstances  in  the  cases  of  State  v.  Bar- 
bee.  13  Idaho,  65,  88  Pac.  418;  State  v. 
Rooke,  10  Idaho,  388,  79  Pac.  82;  State  v. 
Crea,  10  Idaho,  88,  76  Pac.  1013;  State  v. 
Allen,  20  Idaho,  263,  117  Pac.  849;  State  v. 
SUva.  21  Idaho,  247,  120  Pac.  835. 

[S]  It  is  next  contended  that  the  court  err- 
ed in  allowing  certain  physicians  to  testify 
as  expert  witnesses  as  to  whether  or  not  the 
treatment  employed  by  the  accused  was  such 
as  a  physician  of  ordinary  skill  exercising 
due  care  would  employ  in  such  a  case.  The 
particular  question  which  was  propounded  to 
one  of  the  doctors  and  to  which  exception  is 
taken  was  as  follows:  "Q.  I  will  ask  you. 
Doctor,  would  the  means  employed  In  the 
treatment  of  the  deceased.  Miss  Clara  Foy, 
as  narrated  and  stated  to  you  by  the  d^ 
fendant.  Dr.  Smith,  as  the  treatment  be 
employed,  be  such  as  a  physician  in  this 
community,  meaning  thereby  Elmore  county, 
having  competent  skill  and  employing  due 
care  and  attention,  would  have  used  in  treat- 
ing the  case?"  It  was  clearly  erroneous  for 
the  court  to  permit  physicians  of  a  different 
school  to  testify  as  experts  In  a  case  of  this 
kind  as  to  the  correctness  and  professional 
skill  of  the  treatment  administered.  It  ap- 
pears that  appellant  herein  was  a  duly  li- 
censed osteopathic  physician,  and  that  he 
professed  to  treat  patients  under  the  meth- 
ods and  practices  of  that  school  and  not  in 
accordance  with  what  is  known  as  the  regu- 
lar or  allopathic  school  or  any  other  school 
for  the  treatment  of  diseases.  It  seems  to  t>e 
a  sound  and  reasonable  rule  and  well  estab- 
lished by  the  authorities  that  the  treatment 
of  a  physician  of  one  particular  school  Is 
to  be  tested  by  the  general  principles  and 
practices  of  his  school  and  not  by  those  of 
other  schools,  and  that  a  physician  or  sur- 
geon is  -bound  to  exercise  such  reasonable 
care  and  skill  as  is  possessed  and  exercised 
by  physicians  and  surgeons  generally  in  good 
standing  of  the  same  system  of  school  of 
practice  or  treatment  in  the  locality  and 
community  of  his  practice,  having  due  regard 
to  the  advanced  state  of  the  school  or  science 
of  treatment  at  the  time  of  such  treatment     j 
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Force  v.  Gregory,  63  Conn.  167,  27  Atl.  1116, 
22  Ij.  K.  A.  343,  38  Am.  St  Rep.  371;  Pat- 
ten V.  WIggin,  51  Me.  594,  81  Am.  Dec.  593 ; 
Nelson  v.  Harrington,  72  Wis.  591,  40  N.  W, 
228,  1  L.  R.  A.  719,  7  Am.  St  Rep.  900. 

[I]  These  are  times  of  advanced  sdencSe 
and  liberal  thought  when  every  person  may 
think  and  act  for  himself.  Every  community 
has  Its  multitude  of  beliefs  and  modes  of 
treatment  of  diseases  and  human  ailments, 
and  every  dtlzen  Is  absolutely  free  to  adopt, 
believe,  or  employ  any  one  he  pleases.  If  the 
results  are  not  what  he  would  wish  or  the 
rest  of  the  community  think  they  ought  to 
be,  he  can  nevertheless  not  be  hauled  into 
court  and  have  his  method  of  treatment  and 
his  school  of  thought  tested  by  the  dlsdplea 
or  experts  of  some  other  school  or  belief.  It 
would  be  disastrous  to  an  allopath  to  try  him 
by  the  tests  the  homeopath,  the  osteopath, 
the  eclectic,  or  mental  science  healer  would 
apply,  and  It  would  likewise  be  dangerous 
to  the  osteopath  to  require  of  him  an  observ- 
ance of  the  rules  of  treatment  applied  by 
any  of  the  others  enumerated.  When  a  pa- 
tient selects  any  one  of  the  many  schools  of 
treatment  and  healing  to  serve  him,  he  there- 
by accepts  and  adopts  the  kind  of  treatment 
common  to  that  school  or  class,  and  the 
care,  skUl,  and  diligence  with  which  he  la 
treated,  when  questioned  In  a  court  of  Jus- 
tice, should  be  tested  by  the  evidence  of 
those  who  are  trained  or  skilled  in  that 
school  or  class. 

Other  objections  are  urged  to  the  admis- 
sion of  certain  evidence  and  also  to  the  rul- 
ing of  the  court  In  refusing  to  allow  certain 
questions  to  be  answered.  We  think,  how- 
ever, that  what  has  been  heretofore  said 
with  reference  to  the  admission  of  evidence 
Is  sufficient  to  cover  and  disiiose  of  the 
other  errors  assigned  on  the  admission  and 
rejection  of  evidence. 

It  Is  clear  to  us  that  the  appellant  has 
not  been  tried  in  accordance  with  the  law 
of  the  land.  It  is  also  apparent  that  the 
element  of  prejudice  and  passion  has  entered 
largely  into  this  case.  It  is  necessary  there- 
fore, in  the  Interest  of  Justice  and  fair  deal- 
ing, that  the  Judgment  be  reversed,  and  It 
Is  so  ordered,  and  the  cause  is  remanded 
for  a  new  trial. 

SULLIVAN  and  STEWART,  JX,  concur. 


THOMAS  V.  BOISE  CITT  et  al. 

(Supreme  Court  of  Idaho.    Feb.  7,  1914.) 

1.  Eminent  Domain  (J  69*)— Condemnation 
FOB  Municipal  Pubpo8ES--<3ompen8ation. 
Section  14,  art.  1,  of  the  Constitution  of 
Idaho  provides:  "Private  property  may  be  tak- 
en for  public  use,  but  not  until  a  just  compensa- 
tion, to  be  ascertained  in  a  manner  prescribed 
by  law,  shall  be  paid  therefor." 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  §§  171-179;    Dec.  Dig.  §  69.*] 


2.  Eminent  Domain  (|  69*)— Condesdiatios 
FOB  Municipal  Pubposes— Compkitsation. 

Section  14,  art.  1.  above,  applies  to  the  cas» 
that  is  decided  in  this  opinion,  and  there  can 
be  no  question  of  its  application. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  K  171-179 ;    Dec.  Dig.  {  «».*] 

3.  Eminent  Domain  (J  229*)— Cosde3inatios 
Pbocebdings— Oath  of  Appbaisebs — Riget 
TO  Administeb. 

It  is  contended  in  this  case  that  the  ob't 
oath  administered  to  the  appraisers  was  by  tlie 
mayor,  and  that  he  had  no  authority  to  admla- 
ister  oaths  in  such  cases.  The  appellant  vas 
unable  to  find  any  provisions  in  the  Constiti- 
tion  or  the  statute  which  show  that  the  mayor 
has  power  or  authority  to  administer  oaths  scch 
as  was  done  in  this  case.  We  hold,  therefor?, 
that  the  mayor  of  Boise  City  was  not  autboriz«<j 
to  qualify  the  appraisers  elected  by  the  mayor 
and  council  by  administering  an  oath  or  af- 
firmation to  them,  as  he  did  in  this  case,  aoi 
that  he  has  authority  to  administer  oaths  acd 
affirmations  only  when  authorized  by  the  Con- 
stitution or  by  statute. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i  583 ;    Dec.  Dig.  $  229.*] 

4.  Eminent  Domain  (g  229*) — CowDKifHAnos 
Pboceedingb— Appeal. 

In  a  case  relating  to  eminent  domain  pn- 
ceedings,  a  right  of  appeal  may  be  taken,  wbi!; 
in  the  case  at  bar  it  is  confessed  by  the  ap- 
pellant there  is  no  right  of  appeal ;  hence  there 
13  a  distinction  between  the  two  cases,  in  that 
the  proceedings  in  the  former  case  are  voidable 
by  an  appeal,  in  this  case  void,  there  being  no 
appeal. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  583 ;   Dec.  Dig.  S  229.*J 

5.  Eminent  Domain  (J  227*)— Condkmnatios 
FOB  City  Pueposes— VALiDirr  of  Pbocecb- 

INOS. 

Ordinance  No.  1076  fixes  the  qoalificatioB 
of  appraisers  as  "freeholders,"  while  in  snbdiri- 
Bion  27,  I  2238.  Rev.  Codes,  "holder"  was  pn>- 
vided  as  a  qualification;  hence  the  proceedings 
of  the  city  were  ineffectual  to  appropriate  th« 
real  estate  in  controversy  in  this  case;  there- 
fore the  city  in  its  ordinance  did  not  comply 
with  the  statute,  even  if  it  was  unconstitntioiiai. 
and  the  city  has  not  shown  in  this  case  either 
legal  or  equitaUe  right  to  have  the  jud^menc 
reversed,  or  that  it  should  have  been  entered  In 
favor  of  the  appellant 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  §  581;   Dec  Dig.  |  227.*] 

6.  Constitutional  Law  (8  281*) — Due  Pbo- 
cBss— Condemnation  Pboceedinqs  —  No- 
tice. 

In  this  case  the  record  shows  clearly  that 
no  notice  was  issued  by  the  appraisers,  the 
mayor,  or  the  council  to  the  respondent,  that 
the  city  would  proceed  to  secure  respondent's 
real  estate  for  the  use  of  the  public,  and  that 
the  swearing  of  the  appraisers  by  the  mayor 
when  he  had  no  authority,  and  the  passare  of 
ordinance  No.  1076,  were  not  due  process  of 
law,  and  that  the  respondent  was  denied  dae 
process  of  law  where  a  city  is  proceeding  to  ac- 
quire private  rights  for  public  use,  and  that  each 
proceedings  cannot  be  approved  under  the  Oon- 
Btitution  and  statutes  of  this  state. 

[Ed.  Note. — For  other  cases,  see  Constitudoih 
al  Law,  Cebt  Dig.  §  880 ;   Dec  Dig.  i  2S1.»] 

7.  Eminent  Domain  (5  167*) — Condemnation 
FOB  Municipal  Pubposes—Validitt— Stat- 
ute Contbollino. 

Section  2238,  Rev.  Codes,  subdivs.  26,  27. 
provides  no  method  for  condemning  real  pm-- 
erty  to  public  use  under  article  1,  g  14,  of  the 
Constitution  of  this  state,  and  therefore  has  no 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Kay-No.  Swl|s  &  BapTilBdsxK 
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force  in  the  proceedinga  in  this  case,  becanse 
there  is  no  provision  in  either  subdivision  of  the 
section,  or  any  other  provision,  that  provides 
for  the  condemnation  proceedings  attempted  to 
be  enforced  as  shown  by  the  record  in  this  case. 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  Ji  451-456;   Dec.  Dig.  i  167.*] 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  Benjamin  Thomas  against  Bolae 
City,  a  municipal  corporation  and  others. 
Judgment  and  final  order  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

Charles  F.  Reddocb,  of  Boise,  for  appel- 
lants.   B.  F.  Neal,  of  Boise,  for  respondent. 

STEWART,  J.  This  action  was  brought 
In  the  district  court  of  the  Third  Judicial 
district  in  and  for  the  county  of  Ada.  The 
respondent  in  his  complaint  alleged: 

That  Boise  City  is  a  mnnldpal  corpora- 
tion of  the  first  class,  organized  by  virtue  of 
the  general  laws  of  the  state  relating  to  cities 
of  the  first  class,  and  Is  In  Ada  county,  Idaho. 
That  the  defendant,  Arthur  Hodges,  is  may- 
or, and  John  A.  Davis,  A.  V.  Elchelberger, 
Edward  Herrlngton,  and  Thomas  Finnegan 
are  all  of  the  members  of  the  common  coun- 
cil of  said  city,  and  that  Thomas  Flnnegan 
is  the  officer.,  who  has  charge  of  the  streets 
and  alleys  of  Boise  City.  That  the  plaintiff 
is  the  owner  and  in  possession  of  certain  real 
estate  described  in  the  complaint  That  on 
the  7th  day  of  June,  1913,  the  mayor  and 
city  council  of  Boise  City  claim  to  have  pass- 
ed and  approved  ordinance  No.  1076,  which  Is 
in  the  record,  and  which  is  In  controversy 
in  this  action,  and  which  will  be  dealt  with 
In  this  opinion.  That  after  said  ordinance 
had  been  passed  and  approved,  on  the  15th  of 
June,  1913,  the  mayor  and  dty  council  named 
William  G.  Messersmith,  Ira  B.  High,  L.  W. 
Grubb,  Mark  Leonard,  and  George  W.  Smith 
as  a  board  of  appraisers  to  appraise  said 
property  above  mentioned  and  make  due  re- 
port of  their  findings  in  that  behalf  to  the 
mayor  and  city  council.  That  the  persons 
so  appointed  by  the  mayor  and  council,  after 
such  appointment,  returned  to  the  mayor  and 
coimdl  their  findings  in  writing  as  to  dam- 
ages found  by  them  to  have  been  Incurred  by 
the  plaintiff  on  account  of  the  taking  of  each 
of  the  tracts  of  land  described  in  this  action, 
as  follows:  Tract  No.  1,  $669.33;  tract  No. 
2,  $916.97 ;  tract  No.  3,  $37.11.  That  there- 
after the  mayor  and  city  coundl  passed  and 
approved  resolution  No.  245,  which  is  made 
a  part  of  the  complaint,  and  thereby  proposed 
to  take  for  the  uses  of  the  city  tract  No.  1 
and  tract  No.  3,  referred  to  above  and  in  or- 
dinance No.  1076.  That  on  the  18th  day  of 
July  plaintiff  received  a  letter  or  notice  by 
mail,  a  copy  of  which  is  made  a  part  of  the 
complaint  That  the  plaintiff  has  not  been 
paid  any  of  the  moneys  referred  to,  nor  has 
any  other  person  to  his  use  or  benefit,  and 
that  the  plaintiff  declines,  and  always  has  de- 


clined, to  receive  the  same,  or  any  part  there- 
of. Plaintiff  further  shows  that  the  defend- 
ants claimed  to  take  said  property  for  pub- 
lic purposes  under  alleged  eminent  domain 
proceedings,  claimed  to  have  been  had  under 
and  by  virtue  of  the  provisions  of  subdivision 
27  of  paragraph  15  of  section  2233  of  the 
Revised  Codes  of  Idaho,  as  amended  by  chap- 
ter 81  of  the  Laws  of  1911,  pp.  266,  278,  279. 
Plaintiff  further  alleges  that  the  provisions 
of  the  statute  referred  to  are  unconstitutional 
and  void.  In  that  neither  said  provisions,  nor 
any  other  provisions  of  the  law  relating  to 
cities  of  the  first  class,  provide  for  due  pro- 
cess of  law  in  that:  (a)  There  is  no  provi- 
sion for  the  service  of  process  upon  the  per- 
son or  persons  whose  property  is  sought  to  be 
taken,  (b)  There  is  no  provision  for  hearing 
on  the  question  of  the  damages  Incurred  by 
the  person  whose  property  is  sought  to  be 
taken  In  said  act  (c)  Said  act  is  void  for 
uncertainty,  in  that  it  cannot  be  determined 
therefrom  whether  the  five  persons  who  are 
to  determine  and  assess  the  adequate  com- 
pensation prescribed  in  said  ordinance  No. 
1076  are  required  to  be  freeholders  or  are  re- 
quired to  be  householders,  and  is  in  fact 
wholly  unintelligible  as  to  the  requirements 
in  that  behalf,  and  in  that  It  contains  no  re- 
quirement of  process,  (d)  Personal  notice 
was  not  given  to  the  plaintiff  of  the  intention 
to  take  the  plaintiff's  property  in  said  or  any 
proceedings,  nor  is  such  or  any  notice  pro- 
vided by  statute,  or  otherwise,  or  at  all.  (e) 
Said  board  of  appraisers  is  not  and  was  not 
an  impartial  board,  in  that  plaintiff  was  not 
given  notice  of  intention  to  appoint,  or  per- 
mitted to  participate,  or  object  thereto,  (f) 
The  i)artlcular  assessment  pretended  to  be 
made  is  void  in  that:  (1)  Said  appraisers 
were  not  sworn  faithfully  and  impartially  to 
make  the  assessment  to  be  submitted  to  them, 
or  otherwise,  or  at  all.  (2)  Said  appraisers 
did  not  swear  or  cause  witnesses  called  be- 
fore them  to  be  sworn.  (3)  The  plaintiff  was 
not  given  opportunity  to  bring  witnesses  be- 
fore them  for  examination,  either  under  oath, 
or  othc.rwlse,  or  at  alL 

(2)  Further,  that  they  are  unconstitution- 
al and  void  In  that  said  act  is  a  special  law, 
end  attempts  to  provide  a  method  and  pro- 
cedure which  is  special  to  cities  of  the  first 
and  second  class  and  villages,  and  In  contra- 
vention of  the  provisions  of  that  portion  of 
the  provisions  of  section  19,  art.  3,  of  the 
Constitution  of  the  state  of  Idaho,  which, 
reads:     "The    Legislature    shall    not    pass 

♦  •  •  special  laws  in  any  of  the  follow- 
ing   enumerated    cases,    that    is    to    say: 

*  •  •  Authorizing  the  laying  out,  opening, 
altering,  maintaining,  working  on,  or  vacat- 
ing roads,  highways,  streets,  alleys,  town 
plats,  parks,  cemeteries,  or  any  public 
grounds  not  owned  by  the  state" — and  for 
such  reason  Is  unconstitutional. 

The  plaintiff  further  alleges  that  the  tracts 


*For  other  caiw  ue  same  tople  and  section  NVUBBR  in  Deo.  Dig.  *  Am.  Olx.  Kejr-No.  Series  *  Rep'r  Indazaa 
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or  parcels  of  real  estate  sought  to  be  taken 
by  the  defendant  Boise  City  are  of  great  value 
to  the  plaintiff,  and  of  a  valne  very  mucb  In 
excess  of  the  amount  proposed  to  be  given; 
that  the  said  real  estate  Is  the  plaintiff's 
private  property,  and  that  the  same  is  not 
subject  to  be  taken  for  public  uses  except 
only  in  manner  and  form  as  provided  by  law, 
and  subject  to  the  conditions  Imposed  by  the 
Constitution  and  general  laws  of  the  state 
governing  the  taking  of  property  In  emi- 
nent domain  proceedings;  that  the  defendants 
threatened  to  and  are  about  to  enter  upon 
the  said  premises  of  the  plaintiff  and  remove 
therefrom  fences,  buildings,  sidewalks,  curb- 
Ings,  and  to  dig  and  cut  up  and  otherwise  in- 
jure, destroy,  and  damage  the  property  of  the 
plaintiff,  to  plaintiff's  great  and  Irreparable 
Injury  and  damage,  and  that  unless  restrain- 
ed by  the  court,  the  defendants  will  so  do; 
that  plaintiff  Is  wholly  without  remedy  un- 
less the  court  grant  a  writ  of  injunction  stay- 
ing the  defendants  from  entering  upon  said 
premises  of  the  plaintiff.  Then  follows  the 
prayer  for  a  temporary  restraining  order  for- 
bidding the  defendants  and  their  officers, 
agents,  servants,  representatives,  and  attor- 
neys from  entering  on  the  premises,  and  that 
the  court  grant  a  permanent  order  of  Injunc- 
tion in  the  judgment;  that  the  trial  court 
adjudge  the  law  to  be  unconstitutional  and 
void,  in  that  It  does  not  proyide  for  due  pro- 
cess of  law  in  the  taking  of  property,  and  for 
the  reasons  alleged  In  the  complaint,  and 
that  proceedings  provided  by  law  are  special 
laws  and  in  contravention  of  the  provisions 
of  article  3,  i  19,  of  the  state  Constitution; 
that  the  court  find  and  adjudge  that  the  pro- 
ceedings were  unauthorized  by  law  and  null 
and  void,  and  that  the  judgment  prohibit  the 
defendant  city  from  proceeding  further  In 
condemnation  proceedings  under  the  afore- 
said statute,  and  that  the  cloud  cast  upon  the 
title  of  the  plaintiff  be  removed,  and  the  title 
to  the  premises  be  quieted  In  plaintiff. 

There  is  a  stipulation  in  the  transcript 
that  the  transcript  coi^^ns  "full,  true,  and 
correct  copies  of  the  complaint,  order  to  show 
cause,  amended  stipulation,  demurrer,  min- 
utes of  the  court,  notice,  and  judgment,  all  of 
which  are  of  the  records  and  files  In  this 
<»use,  were  submitted  to  the  judge,  and  by 
him  used  on  the  hearing  of  said  demurrer, 
and  constitute  aU  the  records  or  flies  used 
and  considered  by  said  judge  on  such  hear- 
ing." 

The  court  in  the  judgment  entered  refer- 
red to  this  stipulation,  and  in  his  order  said: 
"It  Is  ordered  that  the  said  demurrer  to  the 
complaint,  the  said  amended  stipulation  be- 
ing deemed  a  part  thereof,  be  and  the  same 
hereby  Is  overruied;  and,  the  defendants 
having  given  notice  In  open  court  that  they 
decline  to  plead  further,  the  plaintiff  moved 
for  judgment  against  the  defendants  as  pray- 
ed in  his  complaint,  whereupon,  it  Is  further 
ordered  by  the  court  that  the  plaintiff's  mo- 
tion for  judgment  on  the  pleadings  be,  and 


the  same  Is  hereby,  granted,  and  the  said  de- 
fendants and  each  of  them,  their  and  each  of 
their  officers,  agents,  servants,  representa- 
tives, and  attorneys,  or  any  of  them,  are 
hereby  forbidden  and  restrained  from  enter- 
ing upon  or  trespassing  upon  the  tracts  or 
parcels  of  land  hereinafter  described,  or  any 
part  or  parcel  thereof,  at  any  time  hereaft- 
er, or  otherwise,  or  at  all  by  virtue  of  the 
alleged  eminent  domain  proceedings  set  forth 
and  referred  to  in  said  complaint  and  amend- 
ed stipulation.".  Then  follows  the  final  order 
that  "said  proceedings,  and  the  whole  there- 
of, are  unauthorized  by  law,  and  null  and 
void,  and  the  defendants  are  hereby  forever 
enjoined  and  restrained  from  proceeding  fur- 
ther in  said  condemnation  proceedings  under 
the  said  pretended  laws  of  the  state  of  Ida- 
ho, and  the  said  proceedings,  and  that  the 
doud  cast  upon  the  title  of  the  plaintiff  of. 
In,  and  to  the  several  tracts  of  land  herein- 
after described,  by  reason  of  said  proceed- 
ings, be  and  the  same  hereby  Is  removed, 
and  the  title  to  said  premises  quieted  In  the 
plaintiff  as  against  the  defendants,  and  each 
and  every  of  them,  and  that  the  plain- 
tiff have  and  recover  his  costs."  Then  fol- 
lows a  description  of  the  several  tracts  re- 
ferred to.  From  this  order  an  appeal  was 
taken  to  this  court. 

[1, 2]  Section  14,  art  1,  of  the  Constitution 
of  Idaho  provides:  "Private  property  may  be 
taken  for  public  use,  but  not  until  a  just 
compensation,  to  be  ascertained  In  a  manner 
prescribed  by  law,  shall  be  paid  therefor." 

Subdivisions  26  and  27,  I  2238,  Rev.  Codes, 
are  as  follows: 

"26.  Open,  widen  or  otherwise  Improve  or 
vacate  any  street,  avenue,  alley  or  lane.  In 
the  limits  of  the  dty  or  village;  and  also 
create,  open  and  improve  any  new  street,  av- 
enue, alley  or  lane:  Provided,  that  all  dam- 
ages sustained  by  the  citizens  of  the  dty  or 
village  or  of  the  owners  of  the  property 
therein  shall  be  ascertained  In  such  manner 
as  shall  be  provided  by  ordinance:  Provid- 
ed, further,  that  whenever  any  street,  ave- 
nue, alley  or  lane  shall  be  vacated,  the  same 
shall  revert  to  the  owner  of  the  adjacent  real 
estate,  one-half  on  each  side  thereof. 

"27.  Create,  open,  widen  or  extend  any 
street,  avenue,  alley  or  lane,  or  annul,  vacate 
or  discontinue  the  same  whenever  deemed 
expedient  for  the  public  good,  and  to  take 
private  property  for  pubUc  use  or  for  the 
purpose  of  giving  right  of  way  or  other  privi- 
leges to  any  railroad  company,  or  for  the 
purpose  of  erecting  or  establishing  market 
houses  or  market  places,  or  for  any  other 
necessary  public  purpose :  Provided,  however, 
that  In  all  cases  the  city  or  village  shall 
make  the  person  or  persons  whose  property 
shall  be  taken  or  Injured  thereby  adequate 
compensation  therefor,  to  be  determined  by 
the  assessment  of  five  disinterested  holdera, 
who  shall  be  elected  and  compensated  as  may 
be  prescribed  by  ordinance,  and  who  shall, 
in  the  discharge  of  their  duties,  act  under 
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oath  faithfully  and  Impartially  to  make  the 
assessment  to  be  submitted." 

The  Leglalature  passed  an  act  which 
amended  section  6229,  Rev.  Codes,  Sess.  Laws 
1913,  p.  429,  which  is  quoted  tn  this  opinion 
In  connection  with  the  constitutionality  of 
sabdlviaions  26  and  27  of  section  2238,  Rev. 
Codes,  and  as  a  part  of  the  act  It  is  provid- 
ed: "That  any  dty  or  village,  at  its  option, 
may  exercise  the  right  of  eminent  domain  un- 
der the  provisionB  of  part  3  title  7  of  Revised 
Ck>des  of  Idaho  for  any  of  the  uses  and  pur- 
poses mentioned  in  subdivisions  twenty-sixth 
and  twenty-seventh  of  section  2238  of  the  Re- 
vised Codes  of  the  state  of  Idaho  as  amended 
by  chapter  81  of  the  Laws  of  the  Eleventh 
Session  of  the  Legislature  of  Idaho,  approv- 
ed March  13,  1911,  in  like  manner  and  to 
the  same  extent  as  for  any  of  the  purposes 
mentioned  in  section  5210  of  said  Revised 
Codes  of  Idaho."  This  shows  the  intent  of  the 
Legislature  of  1913  to  hold  that  subdivisions 
26  and  27  of  section  2238  declared  the  right 
of  eminent  domain  under  the  provisions  of 
part  3  title  7  of  the  Rev.  Codes  of  Idaho  for 
any  of  the  uses  and  purposes  mentioned  In 
BubdlvlslonB  26  and  27  of  section  2238,  Rev. 
Codes  of  Idaho.  This  evidently  was  repeal- 
ed and  held  void  by  the  Legislature  as  to 
applying  to  cities  and  villages. 

Appellant  also  dtes  the  following  cases: 
Union  Pac.  Ry.  Go.  v.  Burlington  &  M.  R.  R. 
Co.,  19  Neb.  387,  27  N.  W.  238;  Canady  v. 
C<eur  d'Alene  Lumber  Co.  et  al.,  21  Idaho, 
77,  120  Pac.  830;  Trueman  v.  Village  of  St 
Maries,  21  Idaho,  632,  128  Pac.  508;  Cook 
V.  Borough  of  Allendale,  79  N.  J.  Law,  285, 
75  Atl.  769;  Lewis  on  EJmlnent  Domain,  vol. 
2,  f  564,  p.  998;  Johnson  v.  Jollet  &  Chicago 
Ry.  Co.,  23  111.  202;  New  Orleans,  Jackson 
&  G.  N.  K.  Co.  V.  Hemphill,  35  Miss.  17;  Stew- 
art V.  Board  of  Police  of  Hinds  County,  25 
Miss.  479;  Lancy  v.  CSty  of  Boston,  185 
Mass.  219,  70  N.  B.  88;  Secombe  v.  Mil.  &  St 
P.  R.  Co.,  90  U.  S.  (23  Wall.)  108,  23  L.  Ed. 
67;  Wnlzen  v.  Board  of  Sup'rs,  101  Cal.  15, 
35  Pac.  353,  40  Am.  St  R^.  17. 

As  to  the  provisions  of  section  14,  art  1, 
of  the  Constitution  of  this  state,  there  is  no 
contention  upon  the  appellant's  claim  that 
such  section  applies  as  It  reads  to  this  case 
and  all  other  cases  where  private  property 
is  sought  to  be  taken  for  public  use  without 
the  payment  of  Just  compensatiou,  to  be  as- 
certained In  the  manner  prescribed  by  law. 
In  this  connection  counsel  for  appellant  calls 
attention  to  section  5229,  Rev.  Codes,  as 
amended  by  Sess.  Laws  1913,  p.  429.  This 
section  reads  as  follows:  "Nothing  in  this 
Code  must  be  construed  to  abrogate  or  re- 
peal any  statute  provided  for  the  taking  of 
property  in  any  dty  or  village  for  street 
purposes :  Provided,  that  any  dty  or  village, 
at  Its  option,  may  exerdse  the  right  of  emi- 
nent domain  under  the  provisions  of  part  3, 
title  7  of  Revised  Codes  of  Idaho  for  any  of 
the  uses  and  purposes  mentioned  in  subdlvl- 
Bions  twenty-sixth  and  twenty-seventh  of  sec- 


tion 2238  of  the  Revised  Codes  of  the  state 
of  Idaho,  as  amended  by  chapter  81  of  the 
Laws  of  the  Eleventh  Session  of  the  Legisla- 
ture of  Idaho,  approved  March  13,  1911, 
In  like  manner  and  to  the  same  extent  as 
for  any  of  the  purposes  mentioned  in  section 
5210  of  said  Revised  Codes  of  Idaho." 

We  think  these  provisions  have  no  effect 
in  this  controversy,  but  that  the  same  apply 
only  so  far  as  part  3,  title  7  of  the  Code, 
and  that  that  is  the  only  statute  that  is  ap- 
plicable so  far  as  eminent  domain  should  be 
applied  tn  this  case,  and  that  proceedings 
should  be  according  to  the  provisions  of  title 
7,  part  3,  of  the  Code,  and  that  chapter  81, 
Laws  of  the  Eleventh  Session,  referred  to 
above,  approved  March  3,  1911,  in  Uke  man- 
ner and  to  the  same  extent  applies  as  far  as 
any  of  the  purposes  mentioned  In  sections 
5210,  5226,  an4  6220,  and  all  of  the  sections 
under  title  7,  by  which  the  right  of  eminent 
domain  Is  exerdsed  in  behalf  of  public  uses, 
and  these  are  the  sections  that  should  be 
pursued  by  the  appellant  in  this  case  In  or- 
der to  exercise  the  right  to  take  the  respond- 
ent's property. 

We  have  examined  the  first  case  dted 
(Union  Pac.  Ry.  Co.  v.  BurUngton  &  M.  R.  R. 
Co.,  19  Neb.  387,  27  N.  W.  238).  In  that  opin- 
ion the  court  says:  "The  authority  on  the' 
part  of  the  dty  to  condemn  and  appropriate 
private  property  for  the  purpose  contemplat- 
ed by  said  ordinance  is  found  in  subdivision 
28  of  section  69  of  chapter  14  of  the  Com- 
piled Statutes,  which  is  in  the  following  lan- 
guage. I  quote  only  the  proviso :  'Provided, 
that  in  all  cases  the  dty  or  village  shall 
make  the  person  or  persons  whose  property 
shall  be  taken  or  Injured  thereby,  adequate 
compensation  therefor,  to  be  determined  by 
the  assessment  of  five  disinterested  house- 
holders, who  shall  be  elected  and  compensat- 
ed as  may  be  prescribed  by  ordinance,  and 
who  shall  in  the  discharge  of  their  duties  act 
under  oath  faithfully  and  impartially  to 
make  the  assessment  to  them  submitted.' " 
The  court  held  in  that  case  that  the  five 
householders  who  made  the  assessment  of 
the  compensation  to  the  owners  of  the  prop- 
erty taken  by  virtue  of  said  ordinance  were 
not  elected  In  a  manner  prescribed  by  ordi- 
nance, and  hence  the  proceedings  of  the  dty 
were  inefCectual  to  appropriate  the  said 
property.  The  court  says:  "It  is  obvious 
from  the  language  of  the  proviso  above  quot- 
ed that  It  was  the  intention  of  the  lawmakers 
to  provide  that  before  the  election  of  the 
five  disinterested  householders  to  assess  the 
adequate  comi>ensation  to  the  owners  of 
property  taken,  or  Injured,  for  the  purpose 
contemplated  by  the  said  section,  an  ordi- 
nance should  be  passed  by  the  dty  coundl, 
approved  by  the  mayor,  and  published  in  ac- 
cordance with  the  provision  of  the  charter 
on  that  subject,  providing  a  form,  method, 
and  manner  for  the  election  of  such  five 
disinterested  householders,  and  for  ascertain- 
ing and  fixing  thdr  compensation  for  their 
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services  In  making  sach  assessment"  The 
court  held  In  the  above  case  that  the  proceed- 
ings on  the  part  of  the  dty  of  Kearney  did 
not  follow  the  statnte  strictly,  and  hence 
that  the  plaintlfl  as  a  property  holder  of 
said  dty  acquired  no  right,  either  legal  or 
equitable,  to  restrain  by  injunction  the  erec- 
tion of  the  grain  elevator  mentioned  In  the 
petition,  and  that  it  was  not  sufficient  that 
such  householders  be  appointed  In  gross  by 
ordinance,  without  such  method  being  pre- 
scribed. 

The  case  of  Trueman  v.  Village  of  St. 
Maries,  21  Idaho,  632,  123  Pac.  60%  clearly 
applies  In  the  present  case,  and  deals  with 
the  provisions  of  subdivisions  26  and  27  of 
section  2238,  Rev.  Codes,  which  are  acts  of 
the  Legislature  granting  additional  power  to 
cities  and  villages.  Neither  of  these  sections 
requires  any  notice,  and  leaves  all  matters 
to  an  ordinance,  and  the  ordinance  Is  requir- 
ed to  comply  with  the  provisions  of  the  Con- 
stitution and  the  statutes  of  this  state  In  ex- 
erdslng  the  right  of  eminent  domain. 

Our  attention  Is  called  to  the  case  of 
Canady  v.  Coeur  d'Alene  Lumber  Co.,  21  Ida- 
ho, 77.  In  that  case  this  court  decides  that, 
under  subdivision  27,  par.  15,  §  2238,  Rev. 
Codes,  a  munldpallty  has  the  authority  to 
'create,  open,  widen,  or  extend  any  street, 
avenue,  alley,  or  lane,  or  annul,  vacate^  or 
discontinue  such  street,  alley,  etc.,  whenever 
It  Is  deemed  expedient  for  the  public  good, 
and  that  such  right  to  vacate  Is  largely  in 
the  discretion  of  the  body  iMSsessing  that 
power,  and  that  such  body  may  determine  as 
to  the  public  convenience  and  necessity  of 
such  discontinuance,  and  where  there  has 
been  no  glaring  Informality  or  Illegality  in 
the  proceedings,  its  Judgment  should  not  be 
disturbed.  We  think  that  is  the  correct  rule, 
and  that  this  opinion  In  no  way  supports  the 
position  of  appellant,  but  sustains  all  of  the 
authorities  that  a  munldpaUty  must  comply 
with  the  law. 

We  shall  not  quote  from  the  other  author- 
ities dted,  but  we  have  examined  them,  and 
we  are  satisfied  that  they  in  no  way  sustain 
the  appellant's  position  in  this  case. 

[3]  It  Is  contended  In  this  case  that  the  only 
oath  administered  to  the  appraisers  was  by 
the  mayor,  and  that  he  had  no  authority  to 
administer  oaths  In  such  cases.  Appellants 
have  dted  no  authority  or  statute  or  provi- 
sion of  the  statute  or  Constitution  which 
shows  that  the  mayor  has  power  or  author- 
ity to  administer  oaths  such  as  were  adminis- 
tered In  this  case.  We  are  satisfied  that  this 
contention  Is  sustained  by  the  authorities. 

Mr.  Lewis,  In  his  work  on  Eminent  Do- 
main (3d  Ed.)  {  629,  says:  "AU  the  authori- 
ties agree  that  the  failure  to  take  this  oath 
[oath  required  by  the  statute]  in  substantial- 
ly the  form  prescribed  by  law  renders  all  the 
proceedings  invalid.  ♦  ♦  ♦  All  must  be 
sworn,  and  the  failure  of  one  or  two  to  take 
the  oath  required  has  the  same  effect  as 
though  It  was  omitted  by  all." 


In  29  Gya  p.  1800,  It  is  said:  "A  court  has 
Inherent  authority  to  administer  an  oath  or 
affirmation.  •  •  •  Except  as  above  stat- 
ed [referring  to  courts  and  Judicial  officers] 
officers,  as  such,  have  authority  to  adminis- 
ter oaths  and  affirmations  only  when  and  as 
authorized  by  the  Constitution  or  by  statute." 

In  the  case  of  Payne  v.  San  E'ranclaco,  3 
Cal.  122,  It  was  held  that  the  mayor  was 
without  authority  to  administer  oaths  to  com- 
missioners. 

In  the  case  of  Latah  County  v.  Hasfurther, 
12  Idaho,  797,  88  Pac.  433,  the  law  is  thus 
stated:  "Where  it  Is  disclosed  by  the  record 
that  all  of  the  viewers  did  not  take  the  stat- 
utory oath,  the  proceeding  is  irregular  and 
voidable,  and  should  be  reversed  on  appeal 
to  the  district  court" 

[4]  We  think  that  the  above  authorities 
state  the  general  rule  relating  to  eminent  do- 
main proceedings  In  which  a  right  of  appeal 
may  be  taken,  while  In  the  case  at  bar  It  is 
confessed  by  the  appellants  there  is  no  right 
of  appeal;  hence  there  is  a  distinction  be- 
tween the  two  cases,  In  that  the  proceedings 
In  the  former  case  are  voidable  by  an  appeal, 
in  this  case  void,  there  bdng  no  appeal.  We 
believe  that  there  are  no  dedsions  to  the  con- 
traiy.  Lewis  on  Eminent  Domain  (3d  Ed.)  {f 
629,  630. 

[6]  The  record  also  shows,  and  It  Is  at- 
tacked by  the  respondent  as  a  failure  to  do 
what  is  required,  that  none  of  the  witness- 
es called  by  the  committee  were  sworn,  and 
that  the  committee  themselves  called  all  wit- 
nesses who  appeared(  before  them,  and  no  wit- 
nesses were  permitted  to  be  called  by  the  re- 
spondent However,  the  respondent  appear- 
ed In  i)erson  before  them  at  their  meeting  held 
on  June  24th.  None  of  the  witnesses  In  this 
case  testified  under  the  sanctity  of  an  oath. 
This  relates  to  the  contention  of  the  respond- 
ent that  the  proceedings  shown  In  the  record 
were  not  due  process  of  law. 

Mr.  Elliott  In  his  work  on  Roads  and 
Streets,  says:  "If  facts  are  submitted  to  the 
tribunal  It  should  be  done  in  some  legal  meth- 
od, and  the  opposing  party  should  be  allow- 
ed an  opportunity  to  hear  and  meet  them." 
Elliott  on  Roads  and  Streets,  S  347,  2d  Ed. 

Lewis  on  Em.  Dom.  (3d  Ed.)  f  566,  says: 
"All  the  authorities  agree  that  due  process 
of  law  requires  that  a  person  shall  have  rea- 
sonable notice  and  a  reasonable  opportunity 
to  be  heard  before  an  impartial  tribunal  be- 
fore 'any  binding  decree  can  be  passed  af- 
fecting his  right  to  Uberty  or  property." 

[6]  In  the  case  of  Shlvley  v.  Lankford,  174 
Mo.  535,  74  S.  W.  83S,  It  is  observed:  "That 
one  may  be  a  freeholder,  and  not  a  house- 
holder, or  a  householder  and  not  a  freehold- 
er, seems  to  be  too  plain  for  argument 
'Householder*  refers  to  the  dvll  status  of  a 
person,  not  his  property,  and  a  man  may  be 
a  householder  without  owning  real  estate  or 
any  Interest  therein,  whereas  a  freeholder  Is 
one  who  owns  a  'freehold  estate,  that  Is,  an 
estate  in  lands,  tenemoits,  or  hereditaments 
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of  an  Indeterminate  duration,  other  than  an 
estate  at  will  o  by  suffrance,  as  in  fee  stm- 
ple,  fee  tall,  or  for  life,  or  durante  vidultate, 
or  during  coverture.'  •  ♦  ♦  One  may  be 
an  extensive  freeholder  and  yet  not  be  a 
householder." 

The  statute  says  neither  "freeholder"  nor 
"householder,"  but  merely  "holder."  Who 
shall  determine  what  word  was  omitted? 
rhe  particular  clause  in  the  statute  Axes  no 
particular  qualification  which  would  deter- 
mine the  fitness  of  an  appraiser  because  he 
was  a  holder. 

In  the  case  of  Hettinger  t.  Good-Road  Dis- 
trict, 19  Idaho,  303,  113  Pac.  721,  good-road 
districts  were  considered,  and  the  question 
of  notice  of  election  of  road  commissioners 
and  the  times  of  publication  of  notice  of  bond 
election.  Reference  was  made  to  section 
1054,  Rev.  Clodes,  which  provides  for  the  Is- 
suing of  bonds  of  a  good-road  district,  but 
provides  no  method  or  means  of  giving  no- 
tice of  the  election  authorizing  such  bonds, 
or  the  method  of  conducting  the  same,  and  is 
incomplete,  Indefinite,  and  incapable  of  being 
executed,  and  Is  therefore  iUegal  and  void. 

It  Is  the  general  rule  of  law,  as  said  by 
Mr.  Elliott  In  his  work  on  Roads  and  Streets, 
(2d  Ed.)  I  429,  "that  the  courts  are  now  quite 
well  agreed  that  statutes  are  not  valid  which 
deny  due  process  of  law  in  any  case  where 
private  rights  are  involved.  As  we  have 
elsewhere  shown,  the  great  weight  of  author- 
ity Is  that,  before  final  determination  in  as- 
sessment cases,  and  In  proceedings  for  the 
appropriation  of  property  under  the  right  of 
eminent  domain,  there  must  be  notice  or 
some  opportunity  to  be  heard."  Murdock  v. 
Cincinnati  (C.  C.)  39  Fed.  891;  Ohauvin  v. 
WaUton,  8  Mont  451,  20  Pac.  658,  3  L.  R.  A. 
194;  Elliott  on  Roads  and  Streets,  {  149. 
Mr.  Lewis  very  clearly  discusses  this  ques- 
tion in  section  669  of  his  work  on  Eminent 
Domain  (3d  Ed.). 

In  the  case  of  Kramer  v.  Cleveland,  etc,  R. 
Co.,  6  Ohio  St.  140,  the  court  observes:  "I 
humbly  conceive  the  constitutional  deficien- 
cies of  it  cannot  be  supplied  by  the  extrinsic 
proceedings  in  the  appropriation,  and  thus 
give  to  an  unconstitutional  enactment  the 
force  and  validity  of  law." 

In  the  case  of  Bear  Lake  County  v.  Budge, 
9  Idaho,  703,  75  Pac.  614,  108  Am.  St  Rep. 
179,  this  court  said:  "That  provision  of  sec- 
tion 13,  art  1,  of  our  state  Constitution 
which  declares  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law  prohibits  the  Legislature 


from  dispensing  with  personal  service  of 
summons  in  actions  to  quiet  title  or  to  set- 
tle private  adverse  rights  to  property  when 
personal  service  is  practicable  and  is  usual 
under  the  general  laws  of  the  state."  It 
is  further  said  In  that  case:  "The  provisions 
for  the  service  of  summons  In  actions  brought 
under  the  provisions  of  an  act  entitled  'An 
act  to  regulate  the  appropriation  and  diver- 
sion of  public  waters  and  to  establish  rights 
to  the  use  of  such  waters  and  the  priority  of 
such  rights,'  approved  March  11,  1903,  held 
nnconstitntional  and  void." 

In  Eagleson  v.  Rubin,  16  Idaho,  92,  100 
Pac.  765,  the  role  is  announced  that  due  pro- 
cess of  law,  when  applied  to  Judicial  proceed- 
ings, means  a  course  of  legal  proceedings  ac- 
cording to  those  rules  and  principles  which 
have  been  established  by  our  system  of  Juris- 
prudence for  the  protection  and  enforcement 
of  private  rights. 

So  In  the  case  now  being  considered,  it  is 
clear  and  settled  by  the  law  that  a  notice  as 
provided  by  statute  should  be  provided  for 
that  the  party  may  know  what  has  been  done. 
The  fact  that  he  may  have  been  present  dur- 
ing the  proceedings,  even  the  fact  that  he 
may  have  taken  part  in  the  proceedings,  can- 
not affect  the  result.  To  hold  otherwise 
would  be  giving  to  each  municipal  body  in  the 
state  the  right  to  prescribe  a  dlfFerent  notice. 
It  might  place  a  landowner  in  the  positlou  of 
being  subject  to  as  many  different  forms  of 
notice  as  there  are  different  cities  and  vil- 
lages in  the  state  of  Idaho.  If  the  city  of 
Boise  is  desirous  of  taking  property,  as  was 
done  in  this  case,  they  have  a  right  to  do  so, 
and  the  general  eminent  domain  proceedings 
are  provided  by  title  7,  part  8,  of  the  Code  of 
Civil  Procedure. 

[7]  Section  2238,  snbdlvs.  26,  27,  provides 
no  method  for  condemning  real  property  to 
public  use  under  article  1,  i  14,  of  the  Consti- 
tution of  this  state,  and  has  no  force  in  the 
proceedings  in  this  case,  because  there  Is  no 
provision  in  either  subdivision,  or  any  other 
provision,  that  provides  for  the  condemna- 
tion proceedings  attempted  to  be  enforced  as 
shown  by  the  record  in  this  case. 

We  hold  in  this  case  that  the  trial  court 
was  not  in  error  in  overruling  the  demurrer 
and  making  the  order  from  which  this  appeal 
was  taken.  The  judgment  Is  affirmed,  with 
costs  in  favor  of  respondent 

AILSHIE,  C.  X,  and  SULLIVAN,  J.,  con- 
cur in  the  oondosion. 
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STATB3  T.  JONES. 
(Supreme  Court  of  Idaho.     Feb.  21,  1914.) 

1.  EUBEZZLEMENT   (8   11*)— BLEMSNTS  —   DEP- 
RIVATION or  Pbopekt?. 

Section  7065,  Rev.  Codes,  defines  embezzle- 
ment as  follows :  "Embezzlement  is  the  fraudu- 
lent appropriation  of  property  by  a  person  to 
whom  it  has  been  intrusted." 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  §|  9,  10 ;   Dec.  Dir.  f  11.* 

For  other  definit'ons,  see  Words  and  Phrases, 
vol.  3,  pp.  2350-2358 ;    vol.  8,  p.  7649.] 

2.  Embezzlement  (|  44*)— Pboof  of  Intent— 

StJFllCIENCT. 

Where  a  person  is  charged  by  an  informa- 
tion with  the  crime  of  embezzlement,  the  intent 
may  be  shown  and  established  either  by  direct 
or  circumstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  |S  67-70;   Dec  Dig.  {  44.*] 

3.  Embezzlement  (§  11*)— Offense  —  Bank 
Cashieb. 

Where  a  cashier  of  an  insolvent  iwnic  is- 
sues a  check  upon  such  hank,  payable  to  V.,  to 
whom  the  cashier  was  indebted,  and  the  evi- 
dence shows  conclusively  the  purpose  of  the 
defendant  in  the  transaction,  and  that  the  bank 
recognized  the  check  and  the  notes  given  there- 
for, and  the  credits  that  were  considered  in  due 
coarse  when  the  check  was  submitted  through 
the  different  banks,  and  when  it  reached  the 
bank  upon  which  the  check  was  drawn,  and  the 
evidence  is  admitted  upon  the  part  of  the  ap- 
pellant and  also  the  officers  of  the  bank,  such 
evidence  does  not  show  embezzlement. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  K  9.  10;   Dec.  Dig.  §  11.*] 

4.  Cbiminal  Law  (§  390*)  —  Excltision  of 
Evidence — ^Testimony  of  Accused. 

Where  a  cashier  at  the  time  a  check  was 
drawn  was  indebted  to  the  bank  in  a  sum  larger 
than  the  check,  and  a  receiver  was  appointed 
for  the  bank  after  the  check  was  issued,  and 
the  evidence  shows  that  the  motive,  intention, 
and  tielief  of  the  appellant  is  relevant  to  the 
issue,  it  is  competent  for  such  person  to  testify 
directly  upon  that  issue;  or,  stated  differently, 
when  the  motive  of  a  witness  in  the  perform- 
ance of  a  particular  act,  or  in  making  a  particu- 
lar declaration,  becomes  a  material  issue,  he 
may  himself  be  sworn  in  regard  to  it,  notwith- 
standing the  diminished  credit  to  which  his  tes- 
timony may  l>e  entitled  as  coming  from  the 
mouth  of  an  interested  witness.  It  was  error 
in  the  trial  court  to  prevent  the  defendant  from 
explaining  any  and  all  acts  by  him  done  with 
reference  to  the  check  in  question,  and  the  re- 
fusal of  the  court  to  allow  him  to  further  tes- 
tify was  prejudicial  error  against  the  rights  of 
the  defendant,  for  which  this  case  should  be  re- 
versed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  858;    Dec.  Dig.  $  390.*] 

r>.  Criminal  Law  (8  390*)  —  Exclusion  or 
Evidence — Testimont  of  Accused. 

Where  the  evidence  shows  conclusively  that 
the  intention  or  good  faith  of  the  signer  of  the 
check  was  material  to  the  suit,  it  may  be  shown 
directly,  as  well  as  from  circumstances;  and  the 
party  himself,  if  a  competent  witness,  may  tes- 
tify directly  to  his  intention  or  understanding, 
unless  prevented  by  some  other  principle  of  law 
applicable  to  the  particular  case,  and  the  re- 
fusal of  the  trial  court  to  permit  this  evidence 
to  be  given  is  reversible  error. 

[Ed.  Note.— For  other  cases,  see  •  Criminal 
I>aw,  Cent  Dig.  i  808 ;    Dec  Dig.  $  390.*] 


6.  Embezzlement  (|  44*)— SuFncxENOT  or  Bv- 
idbhox. 

Held,  that  the  record  in  this  case  shows 
clearly  and  conclusively  that  the  check  was  in 
due  course  received  by  the  bank,'  and  entry 
thereof  as  a  charge  against  the  defendant  was 
made  on  the  books  of  the  bank.  It  is  shown 
that  the  bank  accepted  the  course  of  defendant 
in  his  actions  from  the  time  of  the  issuing  of 
the  check  until  the  case  came  on  for  trial. 

[Ed.  Note.— For  other  cases,  see  Embeazle- 
ment.  Cent  Dig.  it  67-70 ;   Dec  Dig.  |  44.*] 

7.  Embezzlement  (i  44*)  —  Sufficibnoy  or 
Evidence. 

Held,  that  the  record  and  the  evidence  in 
this  case  are  not  sufficient  to  support  the  ver- 
dict and  findings  of  the  jury  that  the  appellant 
was  guilty  of  embezzlement 

[Bd.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  {§  67-70;   Dec  Dig.  S  44.*] 

8.  Embezzlement  ({  44*)  —  Sdfficibnct  or 
Evidence. 

Held,  that  the  judgment  should  be  set  aside 
in  this  case,  because  the  evidence  is  not  suffi- 
cieiit  to  justify  the  judgment  of  conviction  of 
the  appellant 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  §§  67-70;  Dec.  Dig.  g  44.*] 

9.  Criminal  Law  (J  935*)— New  Trial— Ev- 
idence. 

Held,  that  the  trial  court  erred  in  denying 
the  motion  for  a  new  trial,  and  that  the  motion 
for  a  new  trial  should  be  granted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  2193,  2194,  2297,  2298, 3068; 
Dec  Dig.  f  935.*] 

Ailshie,  0.  X,  dissentinf. 

Appeal  from  District  Court,  Bingham  Coun- 
ty;  James  M.  Stevens,  Judge. 

Daniel  B.  Jones  was  convicted  of  embea- 
zlement,  and  sentenced  for  a  term  of  from 
1  to  14  years  In  the  penitentiary,  and  ap- 
peals.   Beversed. 

Hansbrough  8c  Gagon  and  John  W.  Jones, 
all  of  Blackfoot,  and  D.  C.  McDougall,  of 
Pocatello,  for  appellant  J.  H.  Peterson,  Atty. 
Gen.,  J.  J.  Guheen  and  T.  C.  Coffin,  Asst 
Attys.  Gen.,  and  James  E.  Good,  of  Black- 
foot,  Proa.  Atty.,  for  the  State. 

STEWABT,  J.  On  November  13,  1911, 
an  information  was  filed  In  the  district  court 
of  the  Sixth  judicial  district  in  and  for  Bing- 
ham county  charging  the  appellant,  Daniel 
B.  Jones,  with  the  crime  of  embezzlement 
The  defendant  was  arraigned  on  November 
14,  1911,  and  on  November  15th  entered  a 
plea  of  not  guilty.  The  cause  was  tried  on 
June  2,  1913,  and  on  June  4th  a  verdict  of 
guilty  was  found,  and  the  value  of  the  prop- 
erty embezzled  was  assessed  at  $1,000.  A 
motion  was  made  for  a  new  trial  and  denied 
by  the  court  on  July  8th,  and  the  trial  court 
entered  a  judgment  sentencing  the  defendant 
to  serve  a  term  of  from  1  to  14  years'  im- 
prisonment at  bard  labor  In  the  penitentiary. 
The  defendant  appealed  from  tUie  Judgment 

The  Information  charges  the  offense  in 
the  following  lang;uage: 

"The  said  Daniel  B.  Jones,  on  or  about  the 
12th  day  of  April,  1911,  at  the  county  of 
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Bingham  and  state  of  Idaho,  and  prior  to 
the  filing  of  this  Information,  was  then  and 
there  an  agent  and  banker,  to  wit,  cashier 
of  the  Blackfoot  State  Bank,  a  corporation, 
then  and  there  formed,  organized,  existing, 
and  doing  bnslness  in  the  city  of  Blaclcfoot, 
Bingham  coonty,  Idaho,  and  pursuant  to  the 
laws  of  the  state  of  Idaho,  and  as  such  agent 
and  banker,  as  aforesaid,  there  then  and 
there  came  and  was  under  the  control  and 
in  the  possession  of  him,  the  said  Daniel  R. 
Jones,  certain  personal  property  for  the  use 
of  another,  to  wit,  for  the  use  of  the  Black- 
foot  State  Bank,  a  corporation,  the  said 
personal  property  being  one  certain  bank 
check,  drawn  npon  the  Blackfoot  State  Bank, 
a  corporation,  as  follows,  to  wit,  one  certain 
bank  check  drawn  by  the  said  Daniel  R. 
Jones  on  the  said  Blackfoot  State  Bank,  a 
corporation.  In  the  snm  of  |1,000,  which  said 
bank  check  was  then  and  there  of  the  value 
of  $1,000,  lawful  money  of  the  United  States, 
and  the  said  Daniel  B.  Jones  having  received 
and  had  the  possession  and  control  of  the 
before-mentioned  and  described  i>ersonal 
property,  by  virtue  of  his  trust  as  said  agent 
of  the  said  Blackfoot  State  Bank,  a  corpora- 
tion, and  as  such  banker  as  aforesaid,  and 
while  the  said  Dapiel  R.  Jones  was  in  the 
possession  of  and  had  under  his  control,  by 
virtue  of  his  said  trust  as  said  agent  for  the 
Blackfoot  State  Bank,  a  corporation,  and  as 
such  banker  as  aforesaid,  the  said  personal 
property  hereinbefore  mentioned,  described, 
and  set  forth,  and  the  whole  thereof,  he,  the 
said  Daniel  R.  Jones,  did  then  and  there 
willfully,  unlawfully,  feloniously,  and  fraud- 
ulently embezzle,  convert,  and  appropriate  the 
said  personal  property  hereinbefore  mention- 
ed, described,  and  set  forth,  and  the  whole 
thereof,  to  a  use  and  purpose  not  in  the  due 
and  lawful  execution  of  his  trust  as  said 
agent  and  banker,  to  wit,  to  his  own  use. 
That  the  said  Daniel  R.  Jones  was  examined 
upon  said  charge  before  a  committing  magis- 
trate, to  wit,  J.  H.  Anderson,  probate  Judge, 
In  said  county  of  Bingham,  and  was  by  said 
magistrate  held  to  answer  said  charge  In 
this  court  J.  E.  Good,  Prosecuting  Attor- 
ney, Bingham  County,  Idaho." 

Indorsed  with  names  of  17  witnesses. 

Indorsed:  "Filed  In  open  district  court 
this  November  13,  1911." 

On  November  14th  the  defendant  came  into 
open  conrt  to  be  arraigned  upon  the  informa- 
tion of  the  prosecuting  attorney,  heretofore 
found  against  him,  and,  on  being  asked  if 
Daniel  R.  Jones  was  his  true  name,  answer- 
ed that  It  wa&  The  clerk  then  read  the  In- 
formation to  the  defendant,  and  furnished 
him  with  a  true  copy  thereof,  and  the  defend- 
ant was  given  the  statutory  time  in  which  to 
plead.  On  November  15,  1911,  the  defendant 
pleaded  "not  gnUty,"  as  charged  in  the  in- 
formation. A  Jury  was  selected,  and  the  case 
tried,  and  upon  the  close  of  the  trial  the 
Jury  brought  in  a  verdict  finding  Daniel  R. 


Jones  guilty  of  embezzlement  as  charged  in 
the  information.  This  verdict  was  signed 
by  G.  W.  Stowell,  foreman.  In  answer  to  the 
question  as  to  the  value  of  the  property  de- 
scribed In  the  Information,  and  alleged  to 
have  been  fraudulently  embezzled  by  the  de- 
fendant, the  Jury  found:  "One  thousand 
dollars.     [Signed]  O.  W.  Stowell,  Foreman." 

A  motion  was  made  for  a  new  trial.  The 
motion  was  based  upon  the  following  con- 
tentions: (1)  That  the  said  verdict  is  con- 
trary to  the  evidence  herein,  and  that  the 
evidence  is  wholly  insufladent  to  support  or 
sustain  said  verdict  (2)  That  said  verdict 
is  contrary  to  and  against  law,  and  contrary 
to  the  Instructions  given  by  the  court  herein. 
(8)  That  the  conrt  has  misdirected  the  Jury 
in  matters  of  law,  and  misdirected  the  Jury 
in  refusing  to  give  the  defendant's  requested 
instructions.  (4)  That  the  court  erred  in  the 
dedsion  of  questions  of  law  arising  during 
the  course  of  the  trial,  and  excepted  to  by 
said  def^idant  (5)  That  the  Jury  received 
and  considered  evidence  out  of  court.  (6) 
Newly  discovered  evidence  material  tO)  the 
defendant,  and  which  could  not  ^tb  rea- 
sonable diligence,  have  been  dlscovjered  and 
produced  at  the  triaL 

The  motion  for  a  new  trial  was  denied,  and 
the  court  entered  Judgment  that  the  defend- 
ant Daniel  R.  Jones,  be  imprisoned  and  kept 
at  hard  labor  in  the  state  penitentiary  at 
Boise,  Idaho,  for  the  term  of  from  1  to  14 
years,  commencing  at  the  date  of  his  arrival 
at  the  state  penitentiary,  and  he  was  remand- 
ed to  the  sheriff  of  Bingham  county,  to  be  de- 
livered to  the  proper  officer  or  officers,  to  be 
by  said  officers  conveyed  to  the  penitentiary. 
The  appeal  is  from  the  order  overruling  the 
defendant's  motion  for  a  new  trial,  and  from 
the  Judgment  of  conviction,  and  from  the 
whole  thereof. 

The  facts  in  this  case,  as  shown  by  the  rec- 
ord. Including  the  evidence  and  exhibits  upon 
which  the  plaintltt  was  convicted,  are  in  sub- 
stance as  follows:  That  on  December  17, 
1810,  the  appellant  sent  his  personal  check 
for  $1,000,  drawn  on  the  Blackfoot  State 
Bank,  to  Will  Varley,  at  Nampa,  Idaho ;  that 
Jones  at  that  time  was  cashier  of  the  Black- 
foot State  Bank.  The  check  was  paid  by  the 
Bank  of  Nampa,  and  by  that  bank  sent  to 
Salt  Lake,  where  it  cleared  in  the  usual  man- 
ner, and  came  Into  the  hands  of  the  Utah 
National  Bank,  a  correspondent  of  the  Black- 
foot State  Bank.  The  Utah  National  Bank 
remitted  the  check  with  others  to  the  Black- 
foot State  Bank,  where  it  was  received  on 
December  27,  1910.  This  particular  check 
was  last  seen  by  appellant  on  the  afternoon 
of  December  27,  1910.  The  check  was  never 
charged  to  the  account  of  the  defendant  nor 
did  the  Blackfoot  State  Bank  ever  receive 
any  credit  for  the  amount  to  offset  the  debit 
allowed  to  the  Utah  National  Bank.  On  April 
12,  1911,  the  defendant  arbitrarily  gave  the 
Utah  National  Bank  credit  for  $1,000  on  the 
books  of  the  bank,  and  Increased  the  loans 
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and  discounts  of  tbe  Blackf cot  State  Bank  by 
a  similar  fictitlouB  amount 

The  appellant  during  the  trial  testlfled  as 
follows :  "I  haven't  the  check.  I  have  made 
search  for  it.  I  never  had  the  check  in  my 
possession.  I  don't  know  what  became  of  it 
All  of  my  checks  disappeared.  I  had  my 
checks  on  my  desk  in  the  bank.  They  disap- 
peared after  the  receiver  was  appointed.  I 
do  not  know  and  couldn't  say  whether  this 
check  was  with  the  balance  of  the  checks. 
When  that  check  came  into  the  bank,  it  was 
Just  held  there  a  few  days  until  the  1st  of 
January,  when  I  expected  to  get  my  dividend. 
I  presume  that  at  the  time  the  check  was  re- 
turned Vanderwood,  and  Cor,  and  the  stenog- 
rapher— I  have  forgotten  her  name — ^were 
in  the  bank.  I  had  a  conversation  with  Mr. 
Vanderwood  with  reference  to  the  check  after 
It  came  back  to  the  bank.  He  asked  me 
about  the  check,  and  I  told  him  to  put  it  in 
the  drawer,  and  hold  it  there  until  the  1st  of 
January.  I  don't  know  what  be  did  with  It 
I  believe  he  placed  it  in  the  drawer  as  I  told 
him  to.  The  entry  of  the  check  was  placed 
on  the  reconcilement  ledger.  It  was  placed 
there  by.  Mr.  Vanderwood.  It  was  carried 
on  the  reconcilement  ledger  from  the  1st  of 
January  until  March,  and  then  placed  on  the 
general  ledger.  I  never  gave  Mr.  Vander- 
wood or  any  one  else  any  other  Instructions 
with  reference  to  what  to  do  with  that  check. 
The  reconcilement  book,  where  that  item  was 
being  carried,  was  the  proper  place  to  carry 
.such  an  item.  I  have  been  cashier  and  bank- 
er in  dlfCerent  banks  16  or  17  years.  I  have 
been  engaged  all  that  time  in  that  class  of 
work.  I  understand  bookkeeping  in  banks. 
With  reference  to  the  custom  of  carrying 
such  Items  on  the  reconcilement  book,  some- 
times I  carry  them  a  short  time,  and  some- 
times a  long  time,  until  I  could  make  some 
disposition  of  the  item,  whatever  it  might 
be." 

The  above  is  a  brief  statement  of  the 
course  of  the  check  issued  by  appellant  from 
the  time  he  sent  said  check  to  Will  Varley,  at 
Nampa,  Idaho. 

The  appellant  at  the  trial  objected  to  the 
manner  of  the  Introduction  of  the  records  of 
the  Blackfoot  State  Bank,  and,  before  tracing 
the  transactions  of  the  defendant,  as  shown 
by  the  record,  we  call  attention  to  the  ex- 
hibits severally  as  regards  their  Introduction 
as  evidence.  The  record  shows  the  identifica- 
tion of  the  various  exhibits  with  the  view  to 
showing  that  the  records  presented  are  the 
records  of  the  Blackfoot  State  Bank. 

Plaintiff's  Exhibit  A  was  identifled  by  Wil- 
liam Varley,  and  reads  as  follows: 

"Blackfoot,  Idaho,  Dec.  17th,  1910.  Will 
Varley,  Esq.,  Nampa,  Idaho— Dear  Sir :  Tou 
will  find  check  No.  941  for  $1000.00  and  have 
credited  your  account  vrtth  the  interest 
When  your  first  letter  came  I  was  sick,  and 
did  not  get  to  the  bank  for  a  day  or  so,^  was 
the  reason,  and  your  money  was  loaned  out 
so  ft  took  me  a  few  days  to  call  It  In,  and  in 


t&ct  I  have  not  got  it  In  yet,  so  If  yon  can 
hold  the  check  do  so.  Money  is  very  close 
here  this  season,  and  it  seems  almost  impos- 
sible to  collect  a  cent  from  any  one.  Hoping 
all  Is  well  with  yon,  I  am,  yours,  D.  R. 
Jones." 

Plaintifrs  Exhibit  B  Is  the  minutes  of  the 
meeting  of  the  board  of  directors  of  the 
Blackfoot  State  Bank,  held  April  11,  1911. 
These  minutes  were  not  objected  to,  and  no 
objection  is  shown  in  the  record. 

Plaintiff's  Exhibit  G  was  remittance  slip 
from  the  Utah  National  Bank,  dated  Decem- 
ber 24,  1910,  including  among  others  the  $1,- 
000  check  in  question.  This  was  identified  by 
the  witness  E.  B.  White,  a  derk  of  the  Utah 
National  Bank,  also  by  H.  W.  Vanderwood. 
assistant  cashier  of  the  Blackfoot  State  Bank, 
and  the  evidence  shows  the  date  of  receipt  by 
the  Blackfoot  State  Bank  by  W.  H.  Vander- 
wood. It  was  objected  to  by  the  defendant 
but  allowed. 

Exhibit  D  Is  a  duplicate  of  the  above  re- 
mittance slip,  which  was  retained  by  the 
Utah  National  Bank. 

Exhibit  E  shows  the  reconcilement  sheet, 
dated  February  13,  1911,  sent  by  the  Black- 
foot State  Bank  to  Utah  National  Bank, 
reconciling  accounts  at  the  close  of  business 
January  31,  1911;  identified  by  Vanderwood 
and  White.  This  evidence  was  objected  to 
on  the  part  of  the  defendant,  but  admitted. 

Exhibit  F  was  reconcilement  sheet  dated 
March  8,  1911,  sent  by  the  Blackfoot  State 
Bank  to  the  Tltah  National  Bank,  showing 
the  condition  of  accounts  at  the  close  of 
business  on  February  28,  1911. 

Exhibit  6,  reconcilement  sheet,  dated 
March  22,  1911,  sent  by  the  Blackfoot  State 
Bank  to  the  Utah  National  Bank,  showing 
the  condition  of  the  account  at  the  close  of 
business  on  March  15,  1911. 

Exhibit  H,  reconcilement  sheet,  dated 
AprU  10,  1911,  sent  by  the  Blackfoot  State 
Bank  to  the  Utah  National  Bank,  showing 
the  condition  of  accounts  at  the  close  of 
business  March  31,  1911.  ~ 

Exhibit  I,  reconcilement  sheet,  dated  Janu- 
ary 9,  1911,  sent  by  the  Blackfoot  State 
Bank  to  the  Utah  National  Bank,  showing 
the  condition  of  the  account  at  the  close  of 
business  on  December  31, 1910. 

Exhibit  J,  sheet  98  of  the  reconcilement 
record  of  the  Blackfoot  State  Bank,  showing 
the  account  with  the  Utah  National  Bank  on 
December  31,  1910,  which  corresponds  with 
Exhibit  I,  and  was  identified  by  Vanderwood. 
Richard.^  and  the  defendant  and  no  objec- 
tion is  made  to  this  evidence  in  the  record. 

Exhibit  K,  page  109  of  the  reconcilement 
record  of  the  Blackfoot  State  Bank,  show- 
ing the  condition  of  the  account  with  the 
Utah  State  Bank  at  the  close  of  business  on 
January  31,  1911,  and  identified  by  Vander- 
wood, Richards,  and  defendant,  and  no  ob- 
jection was  made  in  the  record. 

Exhibit  L,  page  122  of  the  reconcilement 
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record  of  the  Blackfoot  State  Bank,  show- 
ing the  reconcilement  account  with  the  Utah 
National  Bank  at  the  dose  of  business  on 
February  28,  1911.  This  corresponds  to 
plaintiff's  Exhibit  F.  Identified  by  Vander- 
wood,  Richards,  and  the  defendant. 

Exhibit  M,  page  125  of  the  reconcilement 
record  of  the  Blackfoot  State  Bank,  showing 
the  reconcilement  account  with  the  Utah  Na- 
tional Bank  at  the  close  of  business  on 
March  15,  1911.  This  corresponds  with  Ex- 
hibit O,  and  was  identified  by  Vanderwood. 

Exhibit  N,  page  129  of  the  reconcilement 
record  of  the  Blackfoot  State  Bank,  showing 
the  reconcilement  of  account  with  the  Utah 
National  Bank  at  the  close  of  business  on 
March  31,  1911.  This  corresponds  with  Ex- 
hibit H,  and  was  identified  by  Vanderwood. 

Exhibit  O,  page  136  of  the  reconcilement 
record  of  the  Blackfoot  State  Bank,  showing 
the  reconcilement  of  account  with  the  Utah 
National  Bank  at  the  close  of  business  on 
April  30,  1911.  Identified  by  Vanderwood. 
No  objection. 

Exhibit  P,  lines  23  and  24,  under  April  12, 
1911,  in  the  general  ledger  of  the  Blackfoot 
State  Bank.    Identified  by  Vanderwood. 

Exhibit  Q,  line  33,  under  April  12,  1911,  of 
the  general  ledger  of  the  Blackfoot  State 
Bank.     Identified   by   Vanderwood. 

Exhibit  R,  page  covering  April  12,  1911, 
in  Bills  Receivable  and  Interest  Paid  register 
of  Blackfoot  State  Bank.  IdenUfled  by 
Vanderwood. 

Exhibit  S,  page  covering  April  12,  1911, 
in  register  of  Discounted  Bills  of  Blackfoot 
State  Bank.    Identified  by  Vanderwood. 

Exhibit  T,  page  covering  December  27, 
1910,  of  the  Dally  Statement  Book  of  the 
Blackfoot  State  Bank.  Identified  by  Vander- 
wood. 

Exhibit  U,  page  covering  April  12,  1911, 
of  Dally  Statement  of  Blackfoot  State  Bank. 
Identified  by  Vanderwood. 

Exhibit  V,  statement  of  the  Utah  National 
Bank  with  the  Blackfoot  State  Bank  for  the 
month  of  December,  1910.  Identified  by 
Vanderwood. 

Exhibit  W,  remittance  slip  sent  by  Black- 
foot State  Bank  to  Utah  National  Bank  on 
April  12,  1911.  Identlfled  by  W.  M.  Cox. 
Objected  to,  but  allowed. 

Appellant  objected  to  the  manner  of  the 
introduction  of  the  records  of  the  Blackfoot 
State  Bank;  but  this  was  not  error.  Said 
exhibits  were  all  Identlfled,  and  were  prop- 
erly admitted,  and  are  a  part  of  the  record 
in  this  case,  and  the  admission  of  such  evi- 
dence is  not  an  error  upon  which  the  case 
should  be  reversed. 

[3,  7, 1]  The  facts  in  this  case,  including 
the  exhibits  above  mentioned  and  other  evi- 
dence introduced,  are  about  as  follows:  De- 
cember 17,  1910,  the  defendant,  Daniel  R. 
Jones,  then  being  personally  indebted  to  Wil- 
liam Varley,  residing  at  Nampa,  Idaho,  exe- 
cuted  his  personal  check  drawn  upon  the 


Blackfoot  State  Bank  for  the  sum  of  $1,000, 
payable  to  William  Varley,  and  transmitted 
the  same  to  him  by  mall  at  Nampa.  This 
check  passed  through  the  clearing  house  at 
Salt  Lake  City,  and  was  aognired  by  the 
Utah  National  Bank,  a  correspondent  of  the 
Blackfoot  State  Bank,  about  December  24, 
1910.  The  check  was  remitted  to  the  Black- 
foot State  Bank  by  the  Utah  National  Bank, 
and  received  at  the  former  about  December 
27,  1910,  with  other  remittances,  and  the 
defendant  deducted  $1,000  from  the  amount 
of  the  remittance,  and  Instructed  the  cashier 
to  give  the  Utah  National  Bank  credit  tor 
the  balance!  The  assistant  cashier,  pursu- 
ant to  such  instructions,  then  carried  this 
item  in  red  ink  upon  the  reconcilement  ledger 
of  the  bank  under  the  heading,  "You  debit 
(not  on  our  books)  12/23,  check  D.  R.  Jones, 
$1,000."  April  12,  1911,  the  defendant  cred- 
ited the  Utah  National  Bank  with  $1,000, 
and  increased  the  loan  and  discount  account 
in  the  sum  of  $1,000,  and  thereafter  the  item 
was  not  further  carried  on  the  reconcilement 
ledger. 

With  reference  to  the  check  in  question, 
William  Varley  cashed  the  same  in  Nampa, 
and  it  was  received  at  the  Blackfoot  State 
Bank  December  27,  1010.  The  witness  H.  W. 
Vanderwood,  assistant  cashier,  testified  that 
he  saw  the  check  on  the  desk  of  Jones  in  the 
bank  on  that  date,  and  that  he  had  never 
seen  it  after  that  time.  The  defendant  testi- 
fied: "I  never  had  the  check  In  my  posses- 
sion. It  was  placed  in  the  drawer  the  last 
I  remember.  In  the  center  of  the  cash 
drawer." 

It  is  clear  in  this  case  that  all  the  testi- 
mony practically  shows  that  the  transac- 
tion was  carried  upon  the  books  of  the  bank 
in  an  open  manner,  and  that  no  entries  were 
ever  made  in  the  books  whereby  any  conceal- 
ment was  attempted,  and  that  the  defend- 
ant openly  and  at  all  times  admitted  his  Ua- 
blUty  to  the  Blackfoot  State  Bank  for  $1,000; 
that  at  all  times,  whenever  the  matter  was 
talked  of  or  came  before  the  ofScers  of  the 
bank  or  the  receiver  thereof,  the  defendant 
always  admitted  his  liability  to  the  bank 
on  this  account  In  the  sum  of  $1,000. 

At  the  time  of  the  appointment  of  the 
receiver  of  the  Blackfoot  State  Bank  the  de- 
fendant was  Indebted  to  the  bank  in  the  sum 
of  approximately  $4,500,  which  was  inclusive 
of  this  $1,000  check,  and  the  interest  there- 
on, and,  ux>on  the  appointment  of  Mr.  Cost 
as  receiver,  the  defendant  volunteered  to  give 
to  him  his  note  for  the  entire  indebtedness 
and  interest,  some  of  the  indebteuness  then 
being  represented  by  notes  and  a  small  over- 
draft, and  a  note  was  given  to  and  accepted 
by  Mr.  Cost  for  the  entire  Indebtedness  and 
Interest,  executed  by  the  defendant,  and 
thereafter,  within  a  diort  i>eriod,  the  defend- 
ant paid  $2,000  on  this  note.  The  $2,000  was 
paid  on  the  note  long  prior  to  the  filing  of 
the   preliminary    complaint   in    this    action 
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against  the  defendant  before  a  maglstrata 
The  appellant.  In  his  brief  and  oral  argo- 
ment,  contends  that  the  verdict  of  the  Jury 
and  the  Judgment  are  not  supported  by  the 
evidence,  in  that: 

(a)  There  Is  no  legal  or  competent  evidence 
showing  or  tending  to  show  that  on  April  12, 
1911,  or  at  any  time,  or  at  all,  there  came 
or  was  under  the  control  or  in  the  possession 
of  said  defendant  the  check  which  is  the 
subject-matter  of  this  charge,  and  there  is 
no  legal  or  competent  evidence  proving  or 
tending  to  prove  that  after  the  execution  of 
said  check,  and  the  mailing  of  the  same 
to  William  Varley,  at  Nampa,  Idaho,  the 
check  thereafter  came  Into  the  control  or  in- 
to the  possession  of  this  defendant.  In  any 
manner  whatsoever. 

(b)  There  Is  no  legal  or  competent  evidence 
proving  or  tending  to  prove  that  the  check 
referred  to  was  not,  at  all  times  after  It  was 
cleared  through  the  Utah  National  Bank, 
and  remitted  to  the  Blackfoot  State  Bank,  in 
the  control  and  possession  of  the  Blackfoot 
State  Bank,  at  all  times,  otherwise  than 
through  the  control  and  possession  of  the  de- 
fendant as  the  cashier  and  agent  of  said 
bank. 

(c)  There  Is  no  legal  or  competent  evidence 
proving  or  tending  to  prove  that  said  check 
was  then  and  there,  to  wit,  on  April  12,  1011, 
of  the  value  of  $1,000,  or  of  any  value  at 
all,  or  that,  after  It  was  transmitted  to  the 
Blackfoot  State  Bank,  and  was  charged  to 
the  defendant's  account.  It  was  of  any  value 
whatever ;  it  having  been  so  transmitted  De- 
cember 27,  1910. 

(d)  There  Is  no  legal  or  competent  evi- 
dence ptrovlng  or  tending  to  prove  that  on 
April  12,  1911,  or  at  all,  the  said  dieck 
came  into  the  possession  or  control  of  the 
defendant  by  virtue  of  his  trust  as  the  agent 
of  the  Blackfoot  State  Bank,  or  otherwise, 
or  at  all,  or  that  said  check  was  ever  in  his 
possession,  or  under  his  control,  after  Its 
execution  and  transmission  to  William  Var- 
ley. 

(e)  There  is  no  legal  or  competent  evidence 
proving  or  tending  to  prove  that  on  April  12, 
1911,  or  at  all,  the  defendant  feloniously  or 
fraudulentiy,  or  In  any  manner,  embezzled, 
or  converted,  or  appropriated  the  said  check 
to  any  use  or  purpose  whatsoever,  or  any 
use  or  purpose  not  In  the  lawful  execution 
of  his  trust  as  such  agent  and  banker;  all 
of  the  evidence  establishing  the  fact  that, 
upon  the  remittance  of  said  check  by  the 
Utah  National  Bank  to  the  Blackfoot  State 
Bank,  the  same  came  Into  the  possession  of 
agents  of  the  bank  other  than  the  defendant, 
and  was,  according  to  custom,  properly  charg- 
ed upon  the  books  of  the  bank,  and,  accord- 
ing to  custom,  disposed  of  by  such  record  by 
others  than  the  defendant  herein,  and  that 
the  same  did  not  come  into  the  possession  of 
the  defendant,  and  that  defendant  made  no 
disposition  of  said  item  otherwise  than  by 


indicating  on  the  remittance  sheet  the  reootd 
which  should  be  made  of  said  transaction. 

The  appellant  also  assigns  as  error  the 
overruling  of  the  motion  for  a  new  trial. 
Then  follow  many  objections  to  admission  of 
the  several  exhibits  and  the  evidence  of  8ev< 
eral  witnesses.  These  objections  have  been 
examined,  and  we  find  no  error  In  the  In- 
troduction of  the  exhibits,  and  that  the  evi- 
dence objected  to  was  proper,  and  there  was 
no  error  In  the  court's  ruling  upon  the  ques- 
tions and  the  allowance  of  the  evidence. 

Vanderwood,  the  assistant  cashier  of  the 
bank,  states  that  he  first  saw  the  che<H[  on 
Mr.  Jones'  desk  in  the  bank,  and  asked 
Um  about  it,  and  he  stated  that  he  should 
give  the  Utah  National  Bank  credit  for  the 
balance.  The  record  shows  that  Vanderwood 
understood  from  the  conversation  with  the 
defendant  that  he  should  charge  the  item 
in  the  reconcilement  ledger  to  the  defendant, 
under  the  heading,  "You  debit  (not  on  our 
books)  12/23,  check  D.  B.  Jones,  $1,000,"  in 
red  ink.  It  appears  that  this  is  the  manner 
in  which  matters  called  in  bank  parlance 
"cash  items"  are  disposed  of,  and  that  a 
check  is  evidence  of  Indebtedness,  and,  when 
it  is  received  at  the  bank  upon  which  it  is 
drawn,  it  Is  charged  to  the  maker,  and  then 
delivered  to  him.  A  check,  as  considered  by 
a  bank,  serves  the  following  purposes:  It 
must  assign  a  part  or  all  of  an  account  of 
the  maker  In  the  bank,  or  it  must  create  an 
Indebtedness  of  the  maker  to  the  bank,  if 
be  has  no  deposit  but  a  right  of  credit  there. 
After  serving  one  of  these  purposes,  it  be- 
comes the  property  of  the  maker. 

V.  W.  Piatt,  state  bank  commissioner,  tes- 
tified: "If  I  had  come  into  the  possession  of 
these  iKtoks,  the  general  ledger  and  the  recon- 
cilement ledger,  and  gone  over  this  item  of 
$1,000,  without  any  one  telling  me  about  the 
matter,  it  would  Indicate  to  me  that  it  was 
a  check  of  D.  R.  Jones  for  $1,000.  It  would 
show  that  there  was  an  item  of  $1,000,  a 
check  of  D.  R.  Jones,  which  was  a  debit." 

[I]  The  correct  rule  of  law  governing  such 
facts  is  that,  unless  the  owner  Is  deprived  of 
the  thing  (the  money  or  property)  Involved  in 
the  transaction,  there  can,  of  course,  be  no 
embezzlement  The  owner  must  be  deprived 
of  the  use  of  the  property  claimed  to  be  em- 
bezzled by  an  adverse  use  or  holding.  Ulgbee 
V.  State,  74  Neb.  331,  104  N.  W.  748;  Chai>- 
Un  V.  Lee,  18  Neb.  440,  25  N.  W.  609. 

The  check  In  question  was  but  the  evidence 
of  Indebtedness  of  the  maker,  the  defendant, 
to  the  bank,  and,  upon  Its  receipt  by  the  bank, 
custom  required  that  it  be  cliarged  to  the 
defendant,  and  thereupon  the  check  became 
his  property.  This  method  was  adopted  by 
the  assistant  cashier,  and  became  the  evi- 
dence of  the  indebtedness  of  Jones  to  the 
bank  In  the  sum  of  $1,000,  on  account  of  this 
transaction,  no  matter  how  that  Indebtedness 
be  evidenced.  HIgbee  v.  State,  supra ;  Chap- 
lin V.  Lee,  supra ;  McAleer  t.  State,  46  N^. 
116,  64  N.  W.  858. 
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In  the  case  of  Hamilton  t.  State,  46  Neb. 
S!84,  64  N.  W.  965,  the  Supreme  Court 
of  Nebraska  announces  the  rule:  "That  the 
relation  of  debtor  and  creditor  exista  between 
a  principal  and  his  agent,  and  that,  on  a 
balancing  of  the  account,  the  agent  would  be 
found  Indebted  to  bis  principal,  are  not  alone 
sufficient  to  sustain  a  verdict  ^dlng  the 
agent  guilty  of  embezzling  or  oonverting  to 
bis  own  use  the  property  of  bis  principal. 
To  sustain  the  conviction  of  an  agent  for 
embezzling  or  conveiUng  to  Us  own  use  the 
property  of  his  principal,  the  facts  must 
warrant  the  conclusion  that  such  conversion 
was  made  by  the  agent  with  a  felonious  in- 
tent" 

In  the  case  of  People  v.  Hemple,  4  GaL 
App.  120,  87  Pat  227,  it  is  held:  "There  are 
four  essential  elements  of  the  offense  of  em- 
bezzlement  by  an  agent  which  must  concur, 
and  each  of  which  must  be  proved  beyond  a 
reasonable  doubt,  viz.:  (1)  That  defendant 
was  such  agent ;  (2)  that  the  embezzled  prop- 
erty was  received  by  him  as  that  of  his 
employer;  (3)  that  be  received  it  in  the 
course  of  his  employment;  and  (4)  that  he 
appropriated  it  to  his  own  use  with  intent 
to  steal  it". 

In  10  Am.  &  Eng.  Enc.  Of  liaw  (2d  Ed.), 
in  discussing  the  elements  of  the  offense  of 
embezzlement,  at  page  983,  it  is  stated  In 
the  text  that,  "to  make  out  a  case  of  embez- 
zlement under  the  statutes,  it  is  necessary 
to  show,  •  •  •  sixth,  that  his  dealing 
with  the  property  constituted  a  conversion  or 
appropriation  of  the  same;  seventh,  that 
there  was  a  fraudulent  intent  to  deprive  the 
owner  of  his  property."  This  rule  is  shown 
to  be  extensively  supported  by  the  authori- 
ties: 

We  think  that  the  foregoing  authorities  ap- 
ply to  the  case  at  bar,  and  that  the  evidence 
shows  very  conclusively  the  purpose  of  the 
defendant  in  the  transaction,  and  that  the 
bank  recognized  the  check  and  the  notes 
given  in  this  case,  and  the  credits  that  were 
considered  In  due  course  when  the  check  was 
submitted  through  the  different  banks,  and 
when  it  reached  the  Blackfoot  State  Bank, 
and  this  is  shown  by  the  record  in  this  case 
without  doubt 

[4,  S]  It  is  contended  by  the  appellant  in 
this  case  that  the  court  erred  in  refusing  to 
permit  the  defendant  to  answer  the  question 
propounded  to  him,  which  is  embraced  in 
specification  of  error  No.  26,  which  is  as  fol- 
lows: "I  will  ask  you  to  state  whether  or 
not,  from  the  time  of  this  transaction  when 
you  gave  the  check  to  the  present  time,  or  at 
any  time,  yon  ever  did  intend  to  cover  up 
anything  with  reference  to  that  check,  or  de- 
fraud the  bank  out  of  any  money?"  This 
was  objected  to,  on  the  ground  that  the  same 
was  a  self-serving  declaration. 

We  think  there  Is  no  doubt  that  the  au- 
thorities unlversMiUy  agree  that,  wherever 
the  motive,  intention,  or  belief  of  a  person  is 
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relevant  to  the  issue,  it  is  competent  for  such 
person  to  testify  directly  npon  that  point ;  or, 
stated  differently,  when  the  motive  of  a  wit- 
ness in  the  performance  of  a  particular  act, 
or  in  making  a  particular  declaration,  be- 
comes a  material  Issue,  he  may  himself  be 
sworn  In  regard  to  it,  notwithstanding  the 
diminished  credit  to  which  his  testimony 
may  be  entitled  as  coming  from  the  mouth  of 
an  Interested  witness.  Jones  on  Evidence,  { 
170.  The  rule  thus  stated  is  applicable  to  the 
right  to  testify  in  civil,  quasi  criminal,  and 
criminal  cases.  Watson  v.  Cheslre,  18  Iowa, 
202,  87  Am.  Dec.  382;  Berkey  v.  Judd,  22 
Minn.  287;  Anderson  v.  Webs,  62  Wis.  401, 
22  N.  W.  684;  Germanla  Fire  Ins.  Ck>.  v. 
Stone,  21  Fla.  665;  Snow  v.  Paine,  114  Mass. 
520;  Thurston  v.  Cornell,  38  N.  T.  281; 
Over  V.  Schiffling,  102  Ind.  191,  26  N.  B.  91; 
Kerrains  v.  People,  60  N.  Y.  221, 19  Am.  Rep. 
158;  Roddy  v.  Finnegan,  43  Md.  490;  Super- 
intendent, etc.,  T.  Sni)erlntendent,  etc.,  44  N. 
Y.  22;  Norris  v.  Morrill,  40  N.  H.  396;  Wheel- 
den  T.  Wilson,  44  Me.  11. 

In  Delano  v.  Goodwin,  48  N.  H.  203,  97 
Am.  Dec.  601,  it  is  said:  "Before  the  statute 
making  parties  competent  witnesses,  the  or- 
dinary way  to  prove  their  intent  or  under- 
standing was  by  circumstantial  evidence. 
But  now  that  the  party  himself  is  admitted 
to  testify,  there  is  no  reason  for  confining  his 
testimony  to  a  variety  of  clrcnmstances  tend- 
ing to  show  his  purpose  or  understanding, 
when  be  knows  and  can  testify  directly 
what  that  purpose  or  understanding-  was. 
Accordingly  it  has  been  held  that,  where  the 
intention  or  good  faith  of  a  party  to  a  suit 
becomes  material,  it  may  be  shown  directly, 
as  well  as  from  circumstances,  and  the  party 
himself.  If  a  competent  witness,  may  testify 
directly  to  his  intention  or  understanding,  un- 
less prevented  by  some  other  principle  of  law 
applicable  to  the  parUcular  case."  Fisk  v. 
Chester,  8  Gray  (Mass.)  506;  Thacher  v. 
Phinney,  7  AUen  (Mass.)  146;  Lombard  v. 
Oliver,  7  Allen  (Mass.)  155 ;  People  v.  Tyler, 
36  Cal.  525;  State  v.  Harrington,  12  Nev. 
125 ;  State  v.  Maynard,  19  Nev.  284,  9  Pac. 
514 ;  People  v.  Hughes,  11  Utah,  100,  39  Pac. 
492;  Gardom  v.  Woodward,  44  Kan.  758,  25 
Pac.  199,  21  Am.  St  Rep.  310;  Watklns  v. 
Wallace,  19  Mich.  57 ;  White  v.  State,  53  Ind. 
595 ;  People  v.  Baker,  96  N.  Y.  340 ;  Over  v. 
Schiffllng,  102  Ind.  191,  26  N.  E.  91. 

Under  these  authorities  it  Is  clear  In  this 
case  that  It  was  error  in  the  trial  court  to 
prevent  the  defendant  from  explaining  any 
and  all  acts  by  him  done  with  reference  to 
the  check  in  question,  and  the  refusal  of  the 
court  to  allow  him  to  further  testify   was 
prejudicial  error  against  the   rights  of   tlie 
defendant    for   which    this   case   should    be 
reversed. 

It  is  urged  in  this  case  that  the  court  erred 
in  permitting  the  witness  Richards  to  give 
his  testimony  in  narrative  form,  wherein  be 
was  asked:    "I  wUl  ask  you  to  take   these 
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exhibits  and  trace  the  item  of  $1,000,  D.  B. 
Jones  check  drawn  on  the  Blackfoot  State 
Bank,  payable  to  William  Varley,  from  De- 
cember, from  its  appearance  at  the  Black- 
foot  State  Bank^  December,  1910,  up  tD  and 
including  anything  that  may  have  been  done 
with  reference  to  it,  as  shown  by  the  exhib- 
its, on  April  12,  1911."  This  question  was 
objected  to  as  Incompetent,  irrelevant,  and 
immaterial,  and  for  the  further  reason  that 
the  question  is  too  general,  and  does  not  Af- 
ford opportunity  to  interpose  objections,  or 
for  proper  cross-examination.  In  his  testi- 
mony the  witness  referred  time  and  time 
again  to  papers  and  records  which  were  not 
introduced  in  evidence. 

The  next  contention  of  appellant  Is  that 
the  Jury,  upon  retiring  to  the  Jury  room,  took 
with  them  certain  books,  and  papers,  and 
records  which  appear  from  the  exhibits  at- 
tached to  the  bill  of  exceptions  never  to  have 
been  Introduced  in  evidence,  and  it  appears 
from  the  testimony  that  in  particular  the 
general  ledger  of  the  bank  was  among  the 
records  taken  by  the  Jury,  and  not  Introduced 
in  evidence. 

This  objection  goes  to  Exhibits  P,  Q,  B,  S, 
and  T,  which  are  plaintiff's  exhibits,  and  it 
is  clearly  shown  that  the  general  ledger  was 
admitted  in  evidence,  which  is  true  of  the 
other  exhibits  objected  to. 

The  case  cited  by  the  respondent,  State  v. 
Sage,  22  Idaho,  489,  126  Pac.  403,  Is  not  in 
point  in  the  present  case,  for  the  reason  that 
in  the  Sage  Case  the  check  which  was  drawn 
on  the  bank  was  in  some  way  diverted  from 
the  regular  course,  and  was  not  received  by 
the  bank,  and  not  charged  to  the  proper  ac- 
count, and  circumstantial  evidence  pointed  to 
the  defendant  as  the  person  responsible  for 
such  diversion.  While  in  the  present  case 
the  check  was  in  due  course  received  by  the 
bank,  and  entry  thereof  as  a  charge  against 
the  defendant  was  made  on  the  books  of  the 
bank. 

[I]  We  think  that  the  record  in  this  case 
shows  clearly  that  the  check  was  in  due 
coarse  received  by  the  Blackfoot  State  Bank, 
and  entry  thereof  as  a  charge  against  the  de- 
fendant was  made  on  the  books  of  the  bank. 
It  is  shown  that  the  bank  accepted  the  course 
of  defendant  in  his  actions  from  the  time  of 
the  issuing  of  the  check  until  the  case  came 
on  for  trial. 

Section  706S,  Rev.  Codes,  defines  embezzle- 
m«it:  "Embezzlement  is  the  fraudulent  ap- 
propriation of  property  by  a  person  to  whom 
It  has  been  intrusted."  The  record  in  this 
case  falls  to  show  that  the  defendant  was 
gnllty  of  embezzlement. 


[2]  Elliott  on  Evidence,  {  2972,  vol.  4,  dis- 
cusses very  extensively  the  weight  of  evi- 
dence, and,  among  other  things,  states  the 
following,  which  applies  to  the  present  case, 
that  is:  "The  evidence  should  establish  an 
intent  to  defraud  beyond  a  reasonable  doubt. 
And  the  evidence  must  not  only  sufficiently 
establish  the  intent  to  defraud  the  owner,  but 
also  conversion  to  one's  own  use,  or  to  the 
use  of  some  other  person.  That  Is,  the  inten- 
tion to  convert  must  also  be  established.  The 
gist  of  embezzlement  being  the  conversion  or 
the  breach  of  trust,  the  evidence  most  be  suffi- 
cient to  establish  it.  •  ■•  •  In  order  to 
warrant  a  conviction,  however,  a  conversion 
must  usually  be  established  which  the  agent 
under  his  employment,  had  no  right  to  make. 
It  must  be  shown  that  the  accused  was  in 
the  employ  of  or  held  a  relation  of  trust  or 
confidence  towards  the  person  whose  prop- 
erty be  Is  alleged  to  have  wrongfully  taken' 
for  his  own  use;  and  any  evidence  which 
tends  to  prove  the  facts  may  in  general  be 
received  as  relevant  evidence." 

The  same  author  further  says:  "That  an 
officer  of  such  bank  is  not  guilty  of  embezzle- 
ment, abstraction,  or  vrillful  misapplication 
of  its  funds  under  such  statute  in  obtaining 
money  from  the  bank  for  his  own  use  by 
means  of  overdrafts  or  loans  by  bona  fide 
arrangement  with  its  authorized  officers  or 
committee ;  but  be  is  only  protected  by  such 
arrangement  where  it  was  made  by  those 
representing  the  bank  in  good  faith,  and  In 
the  supposed  interest  of  the  bank." 

[I]  The  appeal  in  this  case  is  from  the  de- 
nial of  the  motion  for  a  new  trial,  and  the 
trial  court,  under  this  opinion,  clearly  com- 
mitted an  error  in  denying  the  motion  for  a 
new  trial,  and  a  new  trial  of  said  cause 
should  be  granted. 

The  Judgment  is  reversed. 

SULLIVAN,  J.,  concurs. 

AILSHIE,  C.  3.  (dissenting).  It  seems  to 
me  that  the  facts  of  this  case  bring  it  clearly 
vrltbln  the  principles  of  law  followed  and 
adopted  by  this  court  in  State  v.  Sage,  22 
Idaho,  489,  126  Pac.  403,  and  I  have  no  doubt 
but  that  the  trial  court  and  Jury  were  gov- 
erned by  the  rule  applied  in  that  case.  This 
court  unanimously  affirmed  the.  Judgment  of 
conviction  in  the  Sage  Case,  and  held  it  to 
be  a  case  of  embezzlement,  and  I  fall  to  see 
any  difference  either  In  principle  or  the  effect 
of  the  acts  committed  in  this  case. 

I  dissent  from  the  views  expressed  by  the 
majority,  and  believe  it  our  duty  to  affirm 
the  Judgment. 
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McDonnell  t.  JONES,  SherUr,  et  al 
(Supreme  Court  of  Idaho.    Feb.  10,  1914.) 

HUBBAKD  ARO  WiFB  (S  133*)— WifB'S  Sefa- 
BATB  PbOPBBTY— SCZTICIENCT  OF  EVIDENCi:. 

Under  the  facts  of  this  case,  held,  that 
the  evidence  is  not  sufBdent  to  sustain  the 
judgment. 

[Ed.  Note. — Tor  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  K  487-494 ;   Dec.  Dig.  |  133.*] 

Appeal  from  District  Court,  Bingham 
County;  J.  M.  Stevens,  Judge. 

Action  by  Kathryn  McDonnell  against  W. 
R.  Jones,  as  Sheriff,  and  others  to  restrain 
sale  of  property  seized  under  execution,  and 
for  damages.  From  Judgment  for  plaintiff, 
defendants  appeal.    Beversed  and  remanded. 

A.  S.  Dickinson  and  R.  J.  Dygert,  both  of 
Blackfoot,  for  appellants.  W.  A. .  Beakley, 
of  Blackfoot,  for  respondent 

STTLLIVAN,  J.  This  action  was  brought 
to  restrain  the  sheriff  of  Bingham  county 
from  sdllng  two  horses,  and  for  damages  al- 
leged to  have  been  sustained  by  reason  of  the 
sheriff's  having  taken  said  horses.  The  sher- 
iff held  said  horses  under  execution  Issued 
to  enforce  a  certain  judgment  against  the 
property  of  A^  J.  McDonnell,  the  husband  of 
plaintiff.  The  cause  was  tried  without  a 
jury,  and  judgment  rendered  in  favor  of  the 
plaintiff,  adjudging  the  plaintiff  to  be  the 
owner  of  said  horses,  and  for  damages  In  the 
sum  of  $110,  and  for  costs  of  suit  The  ap- 
peal Is  from  the  judgment. 

It  appears  from  the  evidence  that  Mrs.  Col- 
bum  and  her  sons,  Jerry  and  Abe,  obtained 
a  judgment  against  A.  J.  McDonnell,  the 
husband  of  plaintiff,  for  work  and  labor  done 
and  performed  for  him,  and  that  an  execu- 
tion was  Issued  to  enforce  such  judgment, 
and  was  levied  by  the  sheriff  on  the  horses 
in  dispute,  which  were  in  the  possession  of 
said  husband.  The  question  is  directly  pre- 
sented as  to  whether  said  horses  were  the 
separate  property  of  the  wife,  the  plaintiff 
here,  or  the  property  of  her  husband,  A.  J. 
McDonneU. 

It  appears  from  the  record  that  the  Mc- 
Donnells had  been  married  about  four  years 
at  the  time  of  the  trial  of  this  action;  that 


the  plaintiff  was  engaged  in  conducting  a 
rooming  house  in  North  Yaktma,  Wash.,  at 
the  time  of  the  marriage,  and  had  personal 
property  connected  with  said  business  of  the 
value  of  about  $2,000 ;  that  she  loaned  to  her 
husband  sums  at  various  times  aggregating 
about  $1,870,  and  that  such  loans  were  re- 
paid by  the  husband  on  or  about  April,  1912, 
at  Butte,  Mont,  and  that  she  received  two 
$1,000  bills  from  him  in  payment  of  said 
debts.  This  $2,000  had  been  received  by  the 
husband  from  a  rallro&d  company  on  account 
of  certain  personal  Injuries  he  had  sustained. 

It  appears  that  the  plaintiff  and  her  hus- 
band removed  from  Butte,  Mont,  to  Aber- 
deen, Idaho,  or  near  there,  and  the  husband, 
A..  J.  McDonneU,  put  his  money  Into  a  ranch, 
and,  in  regard  to  said  matter,  testified  on 
behalf  of  plaintiff  as  follows:  "I  put  what 
money  I  had  in  the  farm,  and  that  evening 
she  and  I  agreed  that  what  money  she  had 
she  would  put  into  stock  if  I  would  pay  her 
back  some  time.  She  didn't  say  what  time." 
This  evidence  clearly  Indicates  that  the  hus- 
band borrowed  the  money  paid  for  said 
horses  from  the  wife  and  was  to  repay  her. 
The  agreement  then  between  the  husband 
and  wife  was  that  stock  should  be  bought 
with  her  money,  and  that  he  would  pay  her 
back  some  time,  the  time  not  being  fixed. 
Shortly  thereafter  said  horses  were  purchas- 
ed, and  it  appears  that  plaintiff  handed  her 
husband  a  $1,000  bill  with  which  to  pay  for 
such  horses  and  other  property  that  he  had 
purchased  at  an  auction  sale.  The  record 
also  shows  that  he  had  absolute  control  of 
said  horses  and  used  them  in  the  various 
kinds  of  work  that  he  was  doing,  farming 
and  teaming.  The  said  Colbums  bad  per^ 
formed  certain  labor  for  the  husband  in 
threshing  and  other  work,  and  he  was  seek- 
ing to  evade  the  payment  of  bis  just  debt  to 
them. 

Taking  the  evidence  all  together,  it  Is  not 
sufficient  to  sustain  the  judgment  The  judg- 
ment must  therefore  be  reversed,  and  the 
cause  remanded  to  the  trial  court  for  further 
proceedings.     Costs  in   favor  of  appellant. 

AILSHIE,  C.  J.,  and  STEWART,  J.,  con- 
cur. 
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STATE  r.  TREGO. 
(Snpreme  Coart  of  Idaho.     Feb.  28,  1914.) 

1.  Rape  (S  62*)— Sufficiency  or  Evidence. 

Held,  that  the  evidence  is  not  sufBcient  to 
support  the  verdict. 

[Bd.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  §S  71-74,  76;    Dec  Dig.  |  52.*] 

2.  Rape  ({  64*)— Pboof  RiMtui]tEi>— Cobbobo- 

BATION  OF  PBOSECUTBIX. 

Under  the  laws  of  this  state,  conviction  for 
rape  may  be  had  upon  the  uncorroborated  evi- 
dence of  the  prosecutrix ;  but  when  the  evi- 
dence of  such  prosecutrix  is  of  a  contradictory 
nature,  or  her  reputation  for  truthfulness  and 
veraci^  is  impeached,  her  testimony  must  be 
corroborated  or  the  judgment  will  be  set  aside. 
[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  8S  83,  84;   Dec.  Dig.  S  M.*] 

8.  Rapk  (I  54*)— Pboof  Rs<}niitBi>— Cobbobo- 

KATION  OF  PBOSBCTJTBIZ. 

Where  the  testimony  of  a  prosecutrix  Is 
contradictory  or  her  reputation  for  trnthfol- 
nees  and  veracity  is  Impeached,  and  the  defend- 
ant testifies  and  denies  specifically  the  testi- 
mony of  the  prosecutrix  and  his  testimony  is 
corroborated,  the  testimony  of  the  prosecutrix, 
standing  alone,  is  not  sufficient  to  warrant  8 
conviction. 

[Ed.  Note.— For  other  cases,  see  Rape,  CenL 
Dig.  SI  83,  84;   Dec.  Dig.  S  64.*] 

4.  Witnesses  ({$  342,  398*)— Iupeachicbnt. 
Under  the  provisions  of  section  6082,  Rev. 
Codes,  a  witness  may  be  impeached  by  a  party 
against  whom  he  is  called  by  contradictory  evi- 
dence, or  by  evidence  that  his  general  reputa- 
tion for  truthfulness,  honesty,  and  integrity  ia 
bad. 

[Eld.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1128,  1267,  1274,  1276;  Dec. 
Dig.  a  342,  398.*] 

6.  Witnesses  (I  404*)— Contbadictior. 

Held,  that  the  court  erred  in  the  rejection 
of  certain  evidence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  fj  1271,  1272 ;   Dec.  Dig.  S  404.*] 

6.  Witnesses   (f  406*)— Contiiadiotion- Ad- 
mission OF  Evidence. 

Held,  that  the  court  erred  in  One  admission 
of  certain  evidence. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |S  1276-1279 ;   Dec.  Dig.  |  40a*] 

7.  Cbiminal  Law  (J  829*)— Riifusai,  of  In- 
STBUcTioNs  Covered. 

Beld,  that  it  is  not  error  for  the  court  to 
refuse  to  give  an  instruction  requested  by  the 
defendant,  where  the  principles  of  law  therein 
laid  down  are  substantially  covered  by  other 
instructions  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2011;   Dec.  Dig.  |  829.*] 

Ailshie,  C.  J.,  dissenting. 

Appeal  from  District  Conrt,  Bingham 
County ;  J.  M.  Stevens,  Judge. 

Byrd  Trego  was  convicted  of  rape,  and  ap- 
peals.   Reversed. 

Hansbrough  ft  Oagon  and  William  A.  Lee, 
all  of  Blackfoot,  for  appellant  J.  H.  Peter- 
son, Atty.  Gen.,  J,  J.  Guheen  and  T.  O.  Cof- 
fin, Asst  Attys.  Gen.,  and  J.  E.  Good,  of 
Blackfoot,  for  the  State. 

SULLIVAN,  J.  The  defendant,  who  is  ap- 
pellant here,  was  Informed  against  upon  a 
charge  of  statutory  rape  and  convicted  and 


sentenced  to  a  term  In  the  state  penitentiary 
from  5  to  26  years.  A  motion  for  a  new 
trial  was  overruled,  and  this  appeal  is  from 
the  judgment  and  from  the  order  denying  a 
new  trial.  The  specifications  of  error  go  to 
the  Insufficiency  of  the  evidence  to  support 
the  verdict,  the  admission  and  rejection  of 
certain  evidence,  and  the  refusal  to  give  a 
certain  instruction. 

[1]  The  following  facts  appear  from  the 
record:  The  prosecutrix  at  the  time  said 
crime  la  alleged  to  have  been  committed  was 
in  her  sixteenth  year  of  age  and  would  have 
been  16  on  the  following  15th  of  April,  and 
was  In  her  seventeenth  year  at  the  time  of  the 
trial  in  June,  1913.  In  1910  the  prosecutrix 
was  living  with  her  mother  and  sister  In 
Boise;  her  father  being  dead.  They  were 
occupying  a  small  house  with  another  family, 
consisting  of  the  husband  and  wife  and  three 
children.  It  came  to  the  knowledge  of  the 
probation  officers  that  the  place  where  the 
prosecutrix  was  living  was  not  a  proper  place 
in  which  to  bring  up  children,  and  the  pros- 
ecutrix was  taken  before  the  probate  judge 
of  Ada  county,  and  upon  the  showing  made 
there  was  remanded  by  Probate  Judge  Brown 
to  the  custody  and  care  of  the  Children's 
Home  Finding  Society  In  Boise.  This  oc- 
curred In  1910,  about  three  months  before 
the  prosecutrix  became  13  years  of  age. 

The  defendant  and  his  wife,  who  lived  In 
Blackfoot,  Idaho,  having  no  children,  were 
desirous  of  having  a  young  person  In  their 
home  for  whom  they  could  care  and  educate, 
and  they  concluded  to  apply  to  the  Children's 
Home  Finding  and  Aid  Society  of  Idaho 
(which  will  hereafter  be  referred  to  as  the 
Children's  Home)  to  see  If  they  could  find  a 
young  girl  to  take  Into  their  home  for  the 
purposes  above  mentioned.  Some  correspond- 
ence or  communications  were  had  between 
them  and  the  persons  In  charge  of  the  Home, 
which  ultimately  resulted  In  the  defendant's 
going  to  the  Home,  and,  after  looking  the 
children  over,  concluded  that  the  prosecutrix 
would  be  a  proper  person  for  him  to  take 
to  his  home  and  care  for  and  educate.  He 
returned  to  his  home  In  Blackfoot  and  dis- 
cussed the  matter  with  his  wife,  with  the 
result  that  they  concluded  to  take  her  Into 
their  family  and  rear  and  educate  her.  At 
that  time  the  prosecutrix  was  in  poor  health, 
having  a  spinal  disease  which  affected  her 
head,  and  at  times  had  very  severe  head- 
aches. At  the  time  the  defendant  was  at 
the  Children's  Home,  above  referred  to,  the 
disease  with  which  the  girl  was  afillcted  was 
discussed  by  the  superintendent  of  the  Home 
and  the  defendant,  and  the  conclusion  reach- 
ed by  them  was  that  with  proper  care  she 
would  recover  from  said  disease  and  become 
strong  and  healthy.  After  the  defendant  had 
gone  over  the  matter  with  his  wife  in  regard 
to  taking  the  girl  Into  their  home,  they  so 
notified  those  In  charge  of  the  Children's 


*For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig-  A  Am.  Dig.  Key-No.  SerleiA-Rap'r  Indesaa 
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Home,  and  abont  the  last  week  in  April,  1910, 
an  attendant  from  said  Home  took  the  girl 
to  Pocatello,  or  Blackfoot,  and  delivered  her 
to  the  Tregos  and  she  entered  their  home. 

The  record  shows  that,  owing  to  the  phys- 
ical condition  of  the  girl  and  the  spells  of 
sickness  that  she  was  having,  the  Tregos 
prepared  a  cot  or  bed  in  the  room  In  which 
tbey  slept  for  the  girl,  and  that  during  the 
first  year  she  was  with  them  she  frequently 
had  severe  attacks  of  the  headache,  which 
occasioned  the  Tregos  some  worry  and  con- 
siderable care.  The  girl  continued  to  sleep 
In  the  bedroom  occupied  by  the  defendant 
and  his  wife  for  abont  one  year,  or  until 
April,  1911,  about  the  time  she  became  14 
years  of  age,  when  a  separate  room  was  pre- 
pared for  her,  in  which  she  slept  thereafter. 

The  Tr^os  during  this  time  cared  for  the 
girl,  clothed  her,  sent  her  to  school,  had  her 
given  music  lessons,  and  cared  for  her  gen- 
erally as  they  would  have  their  own  child. 
This  condition  of  things  continued  up  until 
1912,  when  the  girl  was  in  her  fifteenth  year. 
The  record  shows  that  she  became  restive  of 
the  authority  exercised  over  her  by  the 
Tregos  and  went  to  public  dances  and  other 
places  about  town  contrary  to  the  wishes  and 
requests  of  the  Tregos,  and  some  time  in 
1912  the  defendant  went  to  a  public  dance 
where  the  girl  had  gone  against  their  direc- 
tions and  took  her  home.  This  apparently 
incensed  the  girl  very  much,  and  the  Tregos 
were  worried  about  her  conduct,  and  finally 
came  to  the  conclusion  that  she  was  a  dis- 
appointment to  them,  In  that  she  would  not 
obey  them  and  was  not  inclined  to  take  the 
musical  and  other  education  which  they  so 
much  desired  to  give  her.  They  concluded 
finally  that  they  would  have  the  authorities 
at  said  Children's  Home  take  charge  of  the 
girl  and  relieve  them  of  any  further  respon- 
sibility in  that  regard,  and  the  superintend- 
ent of  the  Home  visited  them  and  the  matter 
was  placed  before  him.  The  Tregos  Informed 
blm  that  the  girl  had  not  made  good  and  that 
tbey  would  have  to  be  relieved  of  her.  One 
of  the  attendants  of  the  Children's  Home, 
the  placing  agent,  also  visited  the  Tregos  and 
went  over  the  matter  with  them.  This  oc- 
curred in  March,  1913,  and  the  conclusion 
was  reached  by  said  attendant  and  the 
Tregos  that  they  would  keep  the  girl  until 
the  school  year  of  1918  closed,  and  then  the 
authorities  of  the  Children's  Home  should 
take  charge  of  her.  It  appears  that  said  at- 
tendant from  the  Home  also  went  over  the 
matter  with  the  girl,  who  promised  to  change 
ber  conduct. 

Said  attendant  first  visited  the  Trego  home 
on  March  11,  1913,  and  on  the  trial  testified 
as  follows :  "On  my  first  visit  to  the  Trego 
borne,  we  talked  about  Nellie  not  fitting  into 
the  Trego  home,  and  perhaps  at  some  indefi- 
nite time  in  the  future  we  might  move  her. 
I  was  there  at  Mr.  Trego's,  and  had  a  con- 
versation with  Mr.  Trego  chiefly,  in  which 
we  decided,  he  decided,  that  Nellie  should, 


that  I  should  take  Nellie  away  at  such  time 
as  we  would  agree  upon."  This  witness 
again  visited  the  Trego  home  on  the  17th  of 
April,  1913,  and  again  on  the  19th  of  tbe 
same  month.  It  was  finally  concluded  that 
the  girl  could  not  remain  until  the  close  of 
the  school  year  of  1913,  and  on  the  23d  of 
AprU,  1913,  the  defendant  wired  the  Chil- 
dren's Home  at  Boise  to  send  some  one  to 
take  her  away,  and  on  the  28th  she  was  re- 
turned to  the  Children's  Home  at  Boise. 

It  appears  from  the  record  that  said  at- 
tendant bad  remonstrated  with  the  prosecii- 
trix  in  regard  to  her  conduct  and  that  she 
promised  to  do  better,  and  on  the  visit  of 
April  19th  had  a  conversation  with  the  girl, 
concerning  which  she  testified  as  follows: 
"I  persisted  In  asking  Nellie  why  she  didn't 
carry  out  the  line  of  conduct  she  and  I  had 
agreed  upon  the  previous  visit,  and  why  she 
was  disinterested  in  her  work,  and  after  per- 
sisting  she  said  she  didn't  like  Mr.  Trego. 
I  insisted  upon  knowing,  since  I  understood 
that  Mr.  and  Mrs.  Trego  had  been  very  kind 
to  her,  «  «  •  and  after  long  questioning 
she  told  me  that  he  touched  her  improperly 
and  where.  After  stating  that  he  had  touch: 
ed  her  In  a  manner  that  was  not  proper,  I 
asked  her  If  he  had  had  intercourse.  She 
said  he  had  tried.  I  insisted  upon  knowing 
whether  there  had  been  intercourse,  and  she 
persisted  always  in  saying  he  had  tried  but 
she  prevented  him,  •  •  «  and  after  all 
of  that  she  still  Insisted  that  It  was  true  of 
the  attempts,  but  that  he  had  only  attempted 
only  when  she  would  be  in  his  room."  The 
evidence  clearly  shows  that  the  prosecutrix 
had  admitted  to  the  witness  that  she  had  not 
been  doing  as  she  ought  to  do  and  had  prom- 
ised to  change  her  conduct,  and  that  on  a 
subsequent  visit  she  admitted  that  she  had 
not  changed  her  conduct  as  she  agreed  she 
would,  and  her  reason  for  not  doing  so  was 
that  defendant  had  mistreated  her. 

On  the  24th  of  AprU,  1913,  and  after  it  had 
been  determined  that  the  prosecutrix  should 
be  returned  to  the  Children's  Home  in  Boise, 
she  made  complaint  to  a  Mrs.  Austin  and  a 
Miss  Doyle  about  the  Improper  conduct  of 
the  defendant  with  her.  On  the  29th  of 
April,  after  she  had  been  returned  to  the 
Home,  the  superintendent,.  Mr.  Christian, 
called  Miss  Hummer,  the  placing  agent  or 
attendant,  before  referred  to,  and  the  prose- 
cutrix into  his  ofiQce,  and  on  the  trial  he  tes- 
tified in  regard  to  the  interview  as  follows : 
"I  didn't  press  the  matter  then  very  far, 
enough  to  know  that  irregularities  had  been 
going  on,  and  then  I  telephoned  to  the  prose- 
cuting attorney,  Mr.  Glvens,  and  asked  him 
to  come  down,  and  we  pressed  the  matter 
then.  I  asked  enough  the  first  time — enough 
to  satisfy  myself  that  irregularities  had  been 
going  on.  I  didn't  push  it  to  the  full  ex- 
tent of  an  investigation.  I  didn't  interro- 
gate her  to  the  full  extent  At  the  time 
when  we  all  bad  her  there  investigating  the 
matter,  at  first  she  didn't  tell  iu  that  Mr. 
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Trego  had  had  Intercourse  with  her.  Q.  Aft- 
er some  considerable  talk  to  her  on  the  part 
of  Mr.  Givens  and  you  all,  after  having  de- 
nied It  once,  she  then  admitted  It,  Isn't  that 
true?  A.  It  l8  a  fact  when  we  first  asked  her 
about  It  she  denied  It  and  afterwards  admit- 
ted it ;  that  Is  true.  I  would  like  to  answer 
the  question  fully,  that's  aU.  The  way  she 
answered  the  question  made  me  feel  there 
was  something  back  of  it;  that  she  hadn't 
told  It  all.  It  made  me  know  that  she  had 
not  told  It  all.  •  •  •  On  the  evening  of 
the  21st  Miss  Hummer  came  and  gave  a  full 
report  of  her  visit  here  and  an  account  of 
what  Nellie  had  told  her.  I  did  not  under- 
stand from  Miss  Hummer  and  the  report 
that  she  gave  me  at  that  time  that  Mr.  Trego 
had  bad  Intercourse  with  this  girl ;  not  fully. 
I  Just  heard  from  Miss  Hununer  what  she 
had  heard  from  Nellie  that  he  had  made  im- 
proper advances.  •  •  •  Miss  Hummer 
told  me  at  that  time  that  Nellie  had  told  her 
that  Mr.  Trego  had  not  had  Intercourse  with 
her.  That  is  all  she  told  me.  Yet  in  view 
of  that  I  was  suspicious  and  had  a  physical 
examination  made  upon  that  information. 
After  I  had  questioned  her,  and  after  we 
bad  told  tbe  prosecuting  attorney  that  she 
had  made  the  admissions  of  Mr.  Trego's  hav- 
ing fully  accomplished  Ids  purpose,  I  asked 
the  county  attorney  if  I  should  call  a  physi- 
cian, and  he  answered,  'Tes,  you  assuredly 
call  him.'  I  started  tbe  investigation  by 
talking  to  the  girl."  He  further  testified 
that  at  that  interview  the  prosecutrix  admit- 
ted to  him  and  the  prosecuting  attorney  that 
the  defendant  had  had  Intercourse  with  her. 

Thereupon  it  was  determined  to  prosecute 
the  defendant  for  statutory  rape.  An  infor- 
mation was  filed  and  the  preliminary  exam- 
ination bad,  and  the  defendant  was  held  to 
appear  for  trial  in  the  district  court  of  Bing- 
ham county,  wltb  the  result  above  stated. 

Tbe  trial  commenced  June  6,  1918,  when 
the  prosecutrix  was  in  her  seventeenth  year, 
and  she  testified  that  In  February,  1911,  and 
acain  in  October,  1911,  the  defendant  had 
fbndled  her  and  kissed  her  and  bad  tried  to 
have  intercourse  with  her;  that  on  or  about 
the  30th  of  November,  1912,  he  actually  had 
carnal  knowledge  of  ber;  that  she  had  one 
of  her  headaches  and  went  to  her  room  and 
went  to  bed,  and  during  tbe  night  she  had 
the  nightmare,  and  she  got  up  and  went  to 
the  bed  of  the  defendant  and  his  wife  and 
got  into  bed  with  them,  Mrs.  Trego  lying  be- 
tween the  prosecutrix  and  the  defendant; 
that  thereafter  Mrs.  Trego  complained  of  be- 
ing too  warm  and  got  up  and  went  to  the  l>ed 
of  the  prosecutrix,  and  after  eihe  left  the  bed 
the  defendant  accomplished  his  purpose  and 
had  sexual  intercourse  with  her.  The  de- 
fendant and  his  wife  both  denied  positively 
that  such  an  incident  ever  occurred  and 
swore  positively  that  on  the  occasion  when 
the  girl  liad  the  nightmare  that  she  did  not 
come  to  their  bed  and  get  In.    They  both 


testified  that  at  the  time  she  had  the  night- 
mare, November  90,  1912,  they  both  got  out 
of  bed  and  went  to  her. 

The  defendant  testified,  among  other 
things,  as  follows:  "Since  Nellie  has  been 
over  In  her  own  room,  we  keep  a  light  burn- 
ing In  the  liall  and  the  door  open  so  the 
light  shines  in  diagonally  across  the  bed,  and 
any  one  going  in  to  wait  on  her  does  not 
need  the  light  turned  on  in  the  room.  It  is 
the  same  light  that  lights  things  up  across 
in  our  bedroom,  and  on  this  occasion  I  heard 
sometlilng  of  a  scream  like  It  was  out  of 
fright  and  a  mutter,  and  I  sprang  out  of  bed 
and  ran  into  her  room,  as  it  seemed  to  come 
from  there.  Mrs.  Trego  also  Jumped  up  and 
followed  in.  She  was,  as  I  found,  in  there 
suffering  from  nightmare,  she  was  mutter- 
ing, and  I  woke  ber  and  talked  to  her  and 
got  her  out  of  It  and  got  her  soothed  and 
quieted  in  a  few  minutes.  Mrs.  Trego  stood 
looking  in  tbe  door  for  a  part  of  the  time, 
and  Nellie  when  she  came  out  of  the  night- 
mare, she  said  she  knew  it  was  a  dream.  I 
bad  told  her  it  was.  She  thought  there  was 
a  colored  man  chasing  ber.  I  assured  her 
there  was  no  one  after  her.  It  was  papa,  to 
go  to  sleep  again.  Mrs.  Trego  stepped  into 
the  l)athroom  for  a  moment.  When  she  came 
out,  she  looked  into  the  room  again,  and  Nel- 
lie was  assuring  me  that  she  thought  it  was 
all  right  and  would  go  to  sleep  again.  Mrs. 
Trego  went  Into  our  room,  and  I  followed.' 
and  notliing  more  happened  that  night" 

Mrs.  Trego  testified  as  follows :  "I  heard 
the  testimony  of  Nellie  Ray  in  whidi  she 
stated  that  she  came  into  oar  room  on  the 
30th  of  November,  1912,  and  got  into  bed 
with  Mr.  Trego  and  I.  I  heard  that  That 
is  untrue.  The  time  she  mentions,  about 
November  30,  1912,  I  fix  it  at  Thanksgiving 
time.  She  had  the  mumps  and  was  pretty 
sick  and  was  pettish,  and  we  got  along  wltb 
her,  and  one  night  there  is  nothing  which 
I  can  recall  what  night  It  was,  she  liad  a 
nightmare  and  made  a  nolae,  and  we  botU 
went  to  her  room,  about  ten  feet  from  ours, 
and  Mr.  Tr^o  got  there  first  He  was  clos- 
est to  the  door.  By  the  time  I  got  to  the 
door  be  was  kneeling  down  by  the  side  of  the 
bed;  be  was  soothing  her  and  rubbing  her 
head.  I  Icnew  what  was  the  matter,  and  I 
didn't  go  into  the  room  t)ecause  I  knew  she 
would  want  me  to  stay  there  all  night  I 
didn't  think  it  was  necessary,  and  I  went 
into  the  bathroom  and  looked  in  the  door 
again  and  went  into  our  room,  and  Mr. 
Trego  followed  right  after.  I  don't  think  It 
was  as  long  as  five  minutes.  I  heard  her  tes- 
timony in  which  she  said  she  got  Into  bed 
with  Mr.  Trego  and  I  about  the  30th  of  No- 
vember, 1912,  and  that  I  got  up  out  of  my 
bed  and  went  into  her  room  and  slept  all 
night  and  that  she  slept  in  the  l>ed  with  Mr. 
Trego  that  night  That  is  untrue.  I  heard 
her  testimony  when  she  said  that  Mr.  Trego 
on  that  night,  in  our  bed,  tuid  intercourse 
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with  her.  I  will  say  that  at  that  time,  and 
under  those  conditions  stated  by  her.  It 
would  have  been  Impossible  for  him  to  have 
had  Intercourse  with  her  without  my  knowl- 
edge. On  November  30,  1912,  I  slept  In  my 
own  bed  with  Mr.  Trego.  I  wUl  say  that  I 
never,  at  any  time,  got  out  of  my  bed  and 
went  into  Nellie's  room  and  slept  there  and 
left  Nellie  with  Mr.  Trego.  I  heard  her  testi- 
mony in  which  she  said  tliat  some  time  after 
November  30,  1912,  that  Mr.  Trego  left  his 
bed  and  went  into  Nellie's  room  and  slept  all 
ui^t  with  her.  Mr.  Trego  never  to  my 
knowledge  left  his  bed  and  went  into  Nellie's 
room,  or  into  any  other  room,  when  we  were 
both  at  home.  I  was  at  home  all  of  the! 
month  of  December,  1912.  Hazel  Graham 
came  to  our  place  to  stay  as  our  guest,  about 
the  1st  of  December,  1912.  She  stayed  until 
the  Ist  of  March,  1013.  I  have  nothing  to 
fix  those  exact  dates.  I  heard  the  testimony 
of  Hazel  [Graham]  Davis  this  morning.  I 
think  her  statements  in  regard  to  that  Is 
practically  true.  When  Hazel  Graham  was 
at  oar  house  she  slept  with  Nellie  in  the 
room  with  Nellie.  Between  the  time  that 
Hazel  Graham  came  to  our  house  and  the 
time  she  left,  she  stayed  away  from  our 
house  only  two  nights;  the  night  of  Christ- 
mas Eve  was  one,  and  on  Sunday  night  be- 
fore she  left  for  good  on  the  following  Satur- 
day night — that  would  be  the  last  of  Feb- 
ruary— was  the  other." 

Is  it  not  a  little  remarkable  that  if  the 
defendant  wanted  to  make  use  of  this  girl 
that  he  would  have  had  Miss  Graham  at  his 
home  and  sleep  with  the  girl  for  two  months 
immediately  following  the  30th  of  November 
when  the  girl  testified  the  first  act  occurred  ? 

The  prosecutrix  testified :  That  some  time 
in  February,  1911,  when  she  was  sick  with 
one  of  her  severe  headaches,  she  got  into 
bed  with  Mr.  and  Mrs.  Trego,  she  on  one 
side,  Mr.  Trego  on  the  other,  and  Mrs.  Trego 
in  the  middle,  and  Mrs.  Trego  got  up  and 
left  the  bed  and  slept  on  the  cot  at  the  foot 
of  the  bed,  and  that  she  remained  in  the  bed 
with  the  defendant  until  morning,  and  that 
be  conducted  himself  in  an  Improper  manner 
toward  her,  but  that  she  had  no  sexual  inter- 
course with  him.  That  in  April  or  May,  1911, 
she  was  taken  sick  again  with  one  of  her 
severe  headaches  and  was  told  by  the  defend- 
ant and  Mrs.  Trego  to  get  in  their  bed,  and 
she  testified  that  the  very  same  thing  hap- 
pened that  did  in  February  prior  thereto, 
but  that  the  defendant  did  not  have  inter- 
course with  her.  She  testified  at  first  that 
Mrs.  Trego  got  up  and  went  to  the  prosecut- 
ing witness'  room,  but  afterwards  changed 
that  and  said  she  was  still  sleeping  on  the 
cot  in  the  Trego  bedroom,  and  that  Mrs.  Tre- 
go got  up  and  laid  down  on  the  cot  The  next 
Improper  conduct  of  the  defendant,  she  tes- 
tified, occurred  on  the  30th  of  November, 
1912,  as  above  stated,  which  was  the  first 
time  that  he  had  actual  intercourse  with  her. 


She  testified  that  he  had  Intercourse  with  her 
about  a  month  after  the  30th  of  November, 
and  testified  as  follows :  "The  first  time  he 
had  intercourse  with  me  was  November  30, 
1912.  I  don't  remember  wlien  he  had  inter- 
course with  me  the  second  time.  I  have  not 
the  least  idea  of  when  he  had  intercourse 
with  me  the  second  time.  If  I  could  tell 
you,  I  would.  I  would  not  say  it  is  a  month, 
because  I  don't  remember.  That's  the  time  he 
had  intercourse  with  me  that  I  forgot  about 
at  the  preliminary.  •  •  •  The  second  time 
and  the  last  time  that  he  had  intercourse 
with  me  was  when  he  was  there  in  my  room. 
I  was  sick,  and  that  is  the  time  he  put  the 
hot  water  bottle  on  the  back  of  my  neck.  I 
was  very  sick  at  tliat  time.  I  was  side  all 
the  next  day.  I  didn't  feel  very  good  the  next 
day  after  that,  but  I  was  able  to  get  up  and 
go  around.  I  don't  remember,  I  think  I  was 
going  to  school  at  that  time.  I  can't  fix  the 
time  that  this  occurred  any  more  than  it 
was  in  -  the  winter  following  November  30, 
1012,  when  he  first  had  intercourse  with  me. 
I  know  it  was  in  the  winter  after  that,  the 
same  winter.  I  won't  fix  the  time  any  clos- 
er than  to  say  it  was  the  same  winter.  The 
last  time  Mr.  Trego  Iiad  intercourse  with 
me  he  did  not  ask  m&  I  did  not  want  him  to. 
I  did  not  tell  him  I  did  not  want  him  to. 
I  let  him  do  as  he  pleased.  I  made  no  com- 
plaint immediately  after.  I  did  not  make 
any  complaint  the  next  morning  or  tell  any 
one  soon  after.  At  the  time  I  told  Miss  Gra- 
ham about  it,  I  Just  told  her.  She  was  a 
friend  of  mine.  I  was  not  complaining  about 
this  when  I  told  Miss  Graham.  I  Just  told 
her  as  a  friend  of  mine.  I  did  not  tell  her 
about  this — this  last  time — ^I  told  her  of  the 
first  three  times  that  he  had  tried  to,  but 
I  didn't  tell  her  that  he  really  accomplished 
sexual  intercourse  with  me.  I  meant  that  I 
left  the  impression  with  her  that  he  had 
tried  three  times  to  accomplish  sexual  inter- 
course. The  third  time  he  did,  but  I  didn't 
tell  her  that  he  did.  I  did  not  tell  her  at 
that  time  about  the  fourth  time.  I  didn't 
tell  her  about  that  [meaning  the  fourth  ttmel 
because  I  didn't  want  to.  When  I  first  told 
anybody  about  this  last  time,  the  time  we 
are  talking  about  now,  was  Mr.  Good  and 
Mr.  Holden.  I  told  them  about  it.  It  was 
shortly  after  the  preliminary  hearing.  May- 
be it  was  the  next  Friday  after  the  prelim- 
inary hearing.  It  was  Mr.  Harry  Holden 
I  told.  I  had  nexer  met  Mr.  Holden  before. 
That  was  the  first  time  I  had  met  him,  and 
I  told  him  about  this  instance." 

She  testified  as  to  certain  improper  con- 
duct of  the  defendant  toward  her  in  Feb- 
ruary, 1011,  next  in  April  or  May,  1911,  but 
at  neither  of  these  times  did  he  have  in- 
tercourse with  her,  and  the  first  time  he  had 
intercourse  with  her  was  on  November  30, 
1912.  Thereafter  she  testified  that  he  came 
to  her  room  some  time  during  the  winter  fol- 
lowing November  30,  1912,  and  stayed  with 
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ber  all  night  and  had  Intercourse  with  her 
twice.  At  the  prelimhiary  examination  she 
apparently  had  forogtten  all  about  the  de- 
fendant's sleeping  In  her  bed  all  night  and 
having  intercourse  with  her  twice.  She  tes- 
tified at  the  preliminary  examination  that  on 
November  30,  1912,  he  did  not  penetrate  her 
to  any  extent  On  cross-examination,  after 
the  prosecutrix  bad  testified  In  regard  to  the 
act  of  November  30th,  the  following  ques- 
tions were  asked:  "Q.  Well,  was  that  the 
last  time?  A.  Xes,  sir.  Q.  Never  anything 
happened  since  then?  A.  No,  sir.  Q.  Have 
yon  ever  been  in  his  bed  since  that  time? 
A.  No,  sir.  Q.  Was  he  in  yours?  A.  No, 
sir."  There  she  testified  positively  that  the 
only  sexual  Intercourse  defendant  had  with 
her  was  on  November  30,  1912,  but  on  the 
trial,  which  occurred  about  four  weeks  after 
the  preliminary  examination,  she  testified 
that  about  a  month  afterwards,  or  during 
the  winter  after  November  30,  1912,  the 
defendant  had  come  to  her  room  and  slept 
with  her  all  night  and  had  Intercourse  with 
her  twice,  and,  on  being  questioned  In  regard 
to  the  matter,  she  testified  that  she  had  for- 
gotten that  incident,  and  It  was  only  called 
to  her  mind  by  Mr.  Harry  Holden,  one  of 
the  attorneys  for  the  prosecution. 

It  is  very  remarkable  that  the  prosecutrix, 
who  admits  she  had  illicit  relations  with  the 
defendant  once  and  swore  positively  that  she 
had  had  no  such  relations  with  him  whatever 
since  November  30,  1912,  should  have  forgot- 
ten that  the  defendant  came  to  her  bed  about 
a  month  later  and  remained  with  her  all 
night  and  had  such  relations  with  her  twice. 
Is  it  possible  that  a  young  woman  in  her  crix- 
teenth  year,  as  bright  as  the  evidence  would 
indicate  the  prosecutrix  is,  should  forget  the 
second  time  she  had  illicit  relations,  where 
the  defendant  had  remained  in  bed  with  her 
all  night,  and  should  only  remember  such  an 
Important  event  in  her  life  when  it  was  called 
to  her  mind  by  one  of  the  attorneys  for  the 
prosecution?  Such  a  story  is  unworthy  of 
belief,  and  It  seems  to  me  would  brand,  to  the 
unprejudiced  mind,  the  testimony  of  the 
prosecutrix  as  absolutely  false.  Her  evidence 
shows  that  on  the  night  of  November  30,  1912, 
she  had  a  nightmare  and  thought  a  colored 
man  was  chasing  her.  Is  it  not  more  prob- 
able that  some  one  recalled  to  her  mind  a 
hideous  nightmare  rather  than  a  forgotten 
fact  of  such  an  important  event  in  a  young 
woman's  life  as  she  testified  occurred  in  the 
winter  following  November  30,  1912? 

Again,  on  the  trial  the  prosecutrix  testified 
that  the  first  intercourse  had  with  her  by  the 
defendant  hurt  her.  She  testified  as  follows: 
"Now,  going  back  to  November  30,  1912,  the 
time  Mr.  Trego  had  intercourse  with  me 
the  first  time,  I  say  It  hurt  me;  I  say  I  didn't 
bleed  any  at  that  time.  I  had  pain  from  it  a 
couple  of  hours.  It  was  painful,  but  I  didn't 
bleed  any."  On  the  preliminary  examluatlon 
had  only  about  four  weeks  before  the  trial. 


she  testified  as  toQovrs:  "Q.  I  will  ask  yon 
whether  or  not  it  caused  you  pain  or  anything 
of  that  kind?  A.  No,  it  did  not"  Here  she 
testified  that  at  the  first  time  intercourse 
gave  her  no  paiq,  and  then  on  the  trial  she 
testified  that  it  gave  her  considerable  pain, 
but  that  she  did  not  bleed  any.  The  prosecu- 
tion evidently  concluded  that  a  virgin  who 
had  never  been  tampered  with  would  experi- 
ence some  pain  the  first  time  she  Itad  sexual 
intercourse,  provided  she  had  a  hymen  intact; 
hence  she  testified  on  the  trial  that  it  did 
give  her  pain,  although  on  the  preliminary 
examination  she  testified  positively  to  the 
contrary.  The  reason  for  this  change  in  her 
testimony  evidently  was  that  the  prosecution 
undertook  to  show  that  on  November  30th 
she  was  a  virgin  and  that  the  defendant  on 
that  night  robbed  her  of  her  virginity,  and  in 
some  way  which  does  not  appear  from  the 
record,  probably  some  friend  advised  her, 
that  to  be  a  virgin  with  a  hymen  intact  and 
have  Intercourse  with  a  man  meant  that  there 
must  be  same  pain  and  very  likely  some  hem- 
orrhage, for  it  is  evident  tf  there  was  lacera- 
tion there  would  be  bleeding,  and,  when  she 
swore  on  the  trial  that  the  pain  was  quite  in- 
tense, that  called  for  the  question  as  to 
whether  or  not  there  was  any  hemorrhage, 
and  she  swore  positively  that  there  was  not 

A  physician  was  called  as  a  witness  on  be- 
half of  the  defense  in  regard  to  these  mat- 
ters, and  testified  that  in  his  experience  as  a 
physician  for  30  years,  he  would  say  that  a 
virgin  with  her  hymen  intact,  having  inter- 
course with  a  man,  there  would  be  laceration 
of  the  tissues  and  naturally  some  show  of 
blood,  and  that  where  there  was  great  pain 
accompanying  Intercourse,  lasting  for  more 
than  two  hours,  as  testified  to  by  the  prose- 
cutrix, there  would  be  laceration  and  bemoiv 
rhage.  The  state  undertook  to  show,  and  did 
show,  that  the  prosecutrix  was  examined  by 
a  physician  soon  after  she  returned  from  the 
Tregos  and  prior  to  the  preliminary  examina- 
tion, and  he.  testified  on  the  trial  that  be 
found  the  vagina  dilated  and  the  hymen 
punctured — ruptured  hymen,  and  that  the 
condition  found  there  would  not  be  a  test  of 
virginity,  as  those  conditions  might  arise 
from  other  sources  than  sexual  intercourse. 
The  state  introduced  this  evidence  for  the 
purpose  of  corroborating  the  testimony  of  the 
prosecuting  witness  as  to  intercourse. 

The  testimony  of  the  prosecutrix  being  so 
conflicting  and  a  part  of  it  so  contrary  to 
common  knowledge  and  experience,  seriously 
affects  the  credibility  of  the  witness,  when 
taken  into  consideration  with  her  other  false 
and  contradictory  statements  contained  In 
the  evidence.  And  the  defendant  went  upon 
the  stand  and  denied  in  detail  the  evidence  of 
the  prosecutrix. 

We  will  next  consider  the  extent  or  w^ht 
of  the  evidence  of  corroboration  that  her 
statements  and  complaints  to  others  of  this 
tragedy  has  under  the  law. 
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The  prosecntlng  wltnesa  testifled  on  her 
preliminary  examlnatioii  that  she  had  told 
Hazel  Oraham,  a  young  woman  who  was 
living  at  the  Tregos  and  roomed  with  the 
prosecuting  witness,  about  the  month  of  Jan- 
uary, 1813.  They  slept  together  In  the  same 
bed  from  December  Ist  until  March  Ist,  with 
the  exception  of  two  nights.  The  prosecuting 
witness  testified  as  follows:  "Q.  How  did 
you  come  to  tell  her?  A.  Well,  I  don't  know 
just  how  It  was.  We  were  discussing  some- 
thing, so  I  happened  to  tell  her.  Q.  You  were 
talking  about  Intercourse  with  somebody,  you 
and  Miss  Graham?  A.  No,  sir;  I  don't  think 
80.  Q.  Do  you  remember  the  first  words  that 
yon  told  her?  A  I  think  I  said  that  Mr. 
Trego  had  done  things  that  were  not  nice  to 
me.  0.  Where  were  you  when  you  told  her 
that?  A.  In  bed.  Q.  Had  she  said  anything 
to  yon  about  It  when  you  .told  her  this?  A. 
No,  sir.  Q.  Tou  Just  happened  to  speak  up 
and  say  Mr.  Trego  had  done  things  that  were 
not  nice  to  you.  A.  We  were  discussing 
things  about  the  home  and  Mr.  and  Mrs. 
Trego,  so  I  Just  said  that  Q.  What  did  she 
say  when  you  told  her?  A.  She  said  It  was 
terrible  and  she  was  shocked.  Q.  Did  she 
advise  you  to  tell  any  one  else?  A.  No,  sir. 
Q.  Did  she  advise  you  to  keep  quiet?  A.  No, 
sir." 

Miss  Oraham  also  testifled  that  the  prose- 
cutrix had  complained  to  her  about  the  de- 
fendant's conduct  to  her  substantially  as  tes- 
tified to  by  the  prosecuting  witness.  She  also 
testified  that  she  roomed  at  Tregos  from  the 
1st  of  December  until  the  1st  of  March  and 
slept  with  the  prosecuting  witness  during 
that  time,  except  two  nights,  one  night  about 
Christmas  time  and  the  other  the  latter  part 
of  February. 

The  prosecutrix  testifled  that  she  next  told 
Mr&  Austin  the  latter  part  of  April,  1913,  and 
the  next  person  she  told  was  Miss  Hummer, 
about  the  same  time,  and  then  she  told  Miss 
Doyle,  and  then  Mrs.  Trego  on  or  about  the 
26th  of  April,  1913.  It  appears  that  she  told 
none  of  these  people  of  the  acts  of  the  de- 
fendant except  Miss  Graham  until  it  was 
determined  that  she  must  leave  the  Xrego 
home  and  go  back  to  the  Children's  Home  in 
Boise.  The  prosecutrix  evidently  gave  these 
various  persons  above  mentioned  to  under- 
stand that  defendant  had  had  improper  rela- 
tions with  her,  and  In  regard  to  this  matter 
she  testifled  as  follows:  "I  didn't  tell  them 
Just  what  I  told  here  to-day.  I  told  them 
tliat  Mr.  Trego  had  tried.  I  told  Miss  Hum- 
mer that  he  hadn't  had  Intercourse  with  me. 
I  told  Miss  Doyle  the  same.  I  told  Miss 
Doyle  and  Mrs.  Austin  that  he  had  tried  to 
but  had  not  had  Intercourse  with  me.  I  don't 
remember  of  testifying  at  the  preliminary  ex- 
amination that  I  had  told  all  of  these  people 
Just  what  I  had  testified  to  on  direct  exami- 
nation, and  that  was  that  Mr.  Trego  had  had 
Intercourse  with  me."  It  is  evident  that  she 
did  not  t^l  some  of  the  above-mentioned  per- 


sons that  he  had  had  actual  Intercourse  with 
her,  but  gave  them  to  understand  that  he  had 
done  so. 

Mrs.  Austin  testified  on  the  trial  that  the 
prosecutrix  made  complaint  to  her  in  regard 
to  improper  relations  between  her  and  the 
defendant  about  the  2l8t  of  April,  1913;  that 
she  stated  the  nature  of  those  Improiwr  rela- 
tions. She  testified  that  the  prosecutrix  came 
to  her  place — ^It  was  close  by  the  Trego  home 
— and  asked  her  if  she  could  keep  a  little 
secret  Mrs.  Austin  replied  that  she  did  not 
want  her  to  tdl  her  any  secret  from  her 
home,  and  the  girl  replied  that  she  was  going 
to  change  her  home;  that  she  was  going  back 
to  the  Children's  Home  In  Boise.  She  then 
told  her  of  the  Improper  relations  between  de- 
foidant  and  herself.  Mrs.  Austin  testifled  as 
follows :  "I  said:  'Nellie,  do  you  realize  what 
you  are  saying?  You  simply  could  break  up 
that  home  and  break  your  mother's  heart' 
And  she  said:  'Mrs.  Austin,  that's  the  reason 
I  have  never  told  It,  because  manouna — it 
would  break  her  heart  I  have  only  told 
Hazel  Graham;  she  was  at  the  house,  and 
Miss  Hummer.  Aside  from  that  I  have  not 
told  any  one  about  this.'  And  I  asked  Nellie, 
I  said,  'Nellie,  are  you  in  trouble?'  and  she 
said,  'I  am  not'  And  I  talked  to  her  quite  a 
little  while,  and  I  said:  'You  must  be  careful 
what  you  say.  It  is  too  serious  a  matter.' 
And  I  talked  to  her,  and  Mr.  Austin  came  in, 
and  we  didn't  teU  him  but  Just  a  little." 

The  conversations  that  occurred  between 
the  prosecutrix  and  Miss  Hummer  are  above 
set  forth,  but  she  did  not  tell  Miss  Hummer 
that  defendant  had  had  intercourse  with  her. 
In  fact  she  told  her  he  had  not 

Miss  Beach  testifled  on  behalf  of  the  state : 
That  she  roomed  at  the  Trego  home  from 
September  10,  1910,  until  the  4th  of  October, 
1911.  That  the  prosecutrix  was  living  at 
the  Trego  home  at  t'hat  time.  That  she  saw 
irregularities  between  the  defendant  and  the 
prosecutrix.  That  she  saw  the  defendant 
caress  her  in  a  way  that  a  father  should 
not  caress  his  own  daughter.  That  she  saw 
the  defendant  in  the  girl's  room  on  his  knees 
by  the  bed  and  was  kissing  her  and  smoth- 
ering his  mouth  over  her  ftice.  The  girl  had 
been  ill.  That  he  was  talking  to  her,  and 
she  was  restless.  That  she  saw  the  defend- 
ant in  the  girl's  room  Just  once.  It  was  ear- 
ly in  the  morning  about  breakfast  time. 
That  one  of  the  attorneys  for  the  defendant 
had  taken  the  witness  quite  by  surprise  in 
that  he  wanted  to  know  what  she  knew  about 
this  matter,  and  witness  testifled  that  she 
evaded  it  and  only  told  him  a  part  of  the 
truth,  and  that  she  was  thankful  that  she 
had  not  disclosed  more  than  she  did  to  said 
counsel.  She  testifled  as  follows :  "You  came 
there  and  took  me  by  surprise,  and  I  will  ad- 
mit evading  your  question,  and  I  didn't  tell 
you  anything  that  was  not  the  truth,  but  I 
didn't  tell  you  all  the  truth,  Mr.  Hansbrough. 
The  reason  I  didn't,  I  knew  you  were  the  at- 
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torney  for  the  other  side.  As  to  whether  it 
is  safe  to  tell  the  truth  to  either  side,  I  don't 
think  you  have  the  right  •  •  •  When 
yon  asked  me  If  I  saw  anything  wrong  the 
morning  I  saw  him  In  her  room,  I  started, 
and  I  said,  'Well,  perhaps  not  criminally 
wrong.'  I  won't  say  I  never  saw  anything 
wrong.  •  ♦  •  I  didn't  say  at  that  time 
that  I  thought  nothing  of  It,  but  at  that 
time  It  didn't  look  so  bad  to  me;  that  Is 
what  I  said."  The  testimony  of  this  witness 
as  It  appears  In  the  record  would  indicate 
tttat  she  did  not  think  much  of  the  action 
of  the  defendant  toward  the  girl  until  this 
matter  came  up,  and  then  she  was  Impressed 
with  the  Idea  that  his  conduct  was  not  prop- 
er. She  only  saw  him  In  the  girl's  room 
once,  and  then  when  the  girl  was  sick.  If 
she  had  been  candid  In  the  matter,  I  fall  to 
understand  any  reason  why  she  would  not 
tell  to  either  the  prosecution  or  counsel  for 
the  defendant  what  she  had  seen  and  ob- 
served. She  evidently  classed  herself  as  a 
vrltness  for  the  state  and  was  determined  to 
do  for  the  state  what  she  could,  and  did  not 
intend  to  reveal  anything  tliat  she  knew  to 
counsel  for  the  defendant  The  state  is  not 
Interested  In  convicting  any  person  charged 
with  a  crime  unless  he  is  really  guilty,  and 
it  seems  to  me  that  no  candid  witness  would 
hesitate  to  state  what  he  or  she  knew  about 
an  alleged  crime  either  to  counsel  for  the 
state  or  to  counsel  for  the  defendant  so  that 
the  defendant  might  have  the  opportunity  to 
procure  proper  evidence  to  explain  any  suspi- 
cious circumstances  or  other  facts  tending 
to  show  the  defendant  guilty,  if  it  were  pos- 
sible for  him  to  do  so.  ^ 
Mrs.  Trego  testified  that  the  first  intima- 
tion she  ever  had  that  defendant  had  had 
intercourse  with  the  prosecutrix  was  on  the 
26th  of  April,  1913,  and  she  testified,  among 
other  things,  as  follows:  '"And  she  needed  a 
pair  of  shoes,  so  Saturday  afternoon  we  went 
up  and,  got  those  shoes.  When  we  came 
back,  I  don't  know  Just  what  she  said  about 
them,  anyway,  I  replied,  'Papa  is  the  one 
you  wiU  have  to  thank  for  those  shoes,'  and 
she  became  sullen  and  saucy  and  Imperti- 
nent I  can't  recall  Just  the  details  about  it 
and,  on  my  inquiry  as  to  the  cause  of  this, 
she  said  she  was  mad,  and  I  asked  her  what 
was  the  matter,  and  she  said  she  wouldn't 
thank  him  for  anything,  and  she  said  she 
wouldn't  take  anything  with  her  that  he  had 
given  her,  and  I  said,  'You  will  go  empty- 
banded  then,  for  he  has  paid  for  everything 
you  have,'  and  she  still  was  so  sullen  and  im- 
pertinent that  I  boxed  her  Jaws,  and  she  said 
if  I  knew  what  she  did  I  maybe  wouldn't 
get  mad  at  her,  and  I  asked  her,  'What  is 
that?'  and  she  was  evasive  and  didn't  want  to 
tell,  and  she  said  tliat  papa  had  not  treated 
her  well,  and  I  asked  her  in  what. respect 
and  she  said,  'Well,  he  has  used  me  like  he 
does  you  sometimes,'  and  I  said,  'Nellie, 
when  did  this  happen?'  and  she  said,  'The 
time  I  was  in  your  bed  when  I  was  sick.' 


I  said,  'Do  yon  mean  when  you  were  sleep- 
ing in  our  room?*  and  she  said,  'Yes.'  I 
said,  'Nellie,  how  many  people  have  you  told 
this  to?'  and  she  said,  'No  one  bat  Miss 
Hummer.'  I  said,  'You  are  sure  of  that?' 
and  she  said,  'No,  mamma,  no  one  but  Miss 
Hummer.' " 

This  conversation  occurred  about  two  days 
before  the  girl  was  retained  to  the  Children's 
Home  at  Boise.  After  she  had  been  returned 
to  the  Home,  on  the  29th  of  April,  1913,  the 
superintendent  of  the  Home,  Mr.  ChilstiSn, 
testified  a6  above  set  forth.  He  also  testi- 
fied tliat  the  girl  denied  that  the  defendant 
had  had  intercourse  with  her,  but  the  way  she 
answered  the  questions  made  him  feel  that 
there  was  something  back  of  it;  that  she 
had  not  told  alL  He  called  into  consulta- 
tion at  that  time,  or  shortly  after.  Miss 
Hammer  and  the  .county  attorney,  Givens. 
He  testified  that  he  did  not  understand  from 
Miss  Hammer  that  the  defendant  had  had 
intercourse  with  this  girl.  The  following 
question  was  asked:  "After  some  consider- 
able talking  to  her  on  the  part  of  Mr.  Givens 
and  you  all,  after  having  denied  it  once,  she 
then  admitted  it ;  is  not  that  true?  A.  It  is 
a  fact  that  when  we  first  asked  her  about  it 
she  denied  it  and  afterwards  admitted  it; 
that  is  true."  And  he  testified:  "Yet  in  view 
of  that  I  was  suspicious  and  had  a  physical 
examination  .made  upon  that  information. 
*  *  *  I  started  the  investigation  by  talk- 
ing to  the  girl.  We  talked  to  the  girl,  and 
that  called  the  attorney  and  talking  to  the 
attorney,  the  admission  called  the  doctor." 

The  state  places  great  reliance  upon  the 
admissions  of  the  girl  as  corroborative  of  her 
statement  in  regard  to  the  criminal  relation 
with  the  defendant 

The  following  Is  a  summary  of  this  matter: 
She  first  told  Miss  Graham,  merely  inciden- 
tally, while  they  were  sleeping  together  one 
night  some  time  during  the  winter  of  1912- 
13,  a  month  or  more  after  the  alleged  crimi- 
nal act  and  told  no  other  person  until  April 
19,  1918,  after  it  had  been  determined  that 
she  should  be  returned  to  the  Children's 
Home.  From  April  19th  to  April  26th  she 
told  Miss  Hummer,  Mrs.  Austin,  Miss  Doyle, 
and  Mrs.  Trego,  and  <m  the  29th  of  April, 
after  being  questioned  by  Mr.  Christian,  she 
denied  it.  But  as  stated  by  Mr.  Christian, 
he  was  not  satisfied  with  her  statement  and 
was  suspicious  and  called  to  his  aid  Miss 
Hummer  and  the  county  attorney,  and  he 
again  questioned  her,  and  as  I  understand  his 
evidence,  in  the  presence  of  the  county  at- 
toruey,  at  least  she  admitted  that  the  defend- 
ant had  had  criminal  Intercourse  with  her. 
It  does  not  appear  from  the  record  how  much 
questioning  it  required  to  have  the  girl  make 
this  admission  after  having  denied  it  But 
even  then  Mr.  Christian  was  suspicious  and 
had  a  physical  examination  made  by  a  physi- 
cian. 

Is   it  not  surprising  tliat  Mr.   Christian 

should,  after  the  girl  had  positively  denied 
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the  criminal  relation,  and  when  he  knew  at 
that  time  that  the  girl  was  not  pregnant, 
that  he  should  start  a  prosecution  that  must 
of  necessity  so  greatly  affect  adversely  the 
future  life  of  the  girl  that  had  been  placed 
In  his  care  for  protection?  It  Is  laudable  to 
prosecute  criminals,  but,  under  the  circum- 
stances of  this  case,  when  the  result  of  the 
prosecution  might  blast  the  life  of  the  girl, 
.  whether  the  defendant  was  convicted  or  not, 
it  would  seem  that  the  serious  results  of  the 
case  would  have  caused  him  to  hesitate  and 
consider  well  whether  his  greater  duty  lay  In 
protecting  the  girl  or  in  attempting  to  pun- 
ish the  defendant. 

[2,  3]  The  veracity  and  truthfulness  of  the 
girl  was  put  In  issue.  She  admits  time  and 
again  that  she  made  false  statements  In  re- 
gard to  these  various  occurrences,  and  it 
clearly  appears  that  she  testified  falsely  on 
both  the  preliminary  examination  and  on  the 
trial.  She  positively  testified  on  the  prelim- 
inary examination  that  the  defendant  had 
only  had  intercourse  with  her  once,  and  that 
on  November  30,  1912,  and  on  the  trial  she 
testified  that  she  had  forgotten  that  the  de- 
fendant came  to  her  room  a  month  or  so 
after  the  first  act  and  remained  in  her  bed 
all  night  and  had  intercourse  twice.  Her 
testimony  is  so  contradictory  that  her  state- 
ments and  complaints  cannot  be  accepted  as 
a  corroboration  of  the  main  fact,  and  it  is 
well  settled  that  where  the  testimony  or 
statements  of  the  prosecuting  witness  are 
contradictory,  or  her  reputation  for  truth- 
fulness and  veracity  is  impeached  by  persons 
who  know  her  well,  her  testimony  mnst  be 
corroborated  in  order  to  convict,  and  this 
court  will  not  let  a  verdict  stand  for  so 
grave  a  crime  upon  such  unsatisfactory  and 
uncorroborated  testimony. 

As  touching  upon  this  question,  see  the  re- 
cent case  of  State  ▼.  Tevls,  234  Mo.  276,  136 
S.  W.  339.  The  hiw  upon  the  question  of 
corroboration  is  thus  stated  by  that  court: 
"A  conviction  in  cases  of  either  Incest  or 
rape  may  be  had  upon  the  uncorroborated 
evidence  of  the  prosecntrix,  but  when  the 
evidence  of  such  prosecntrix  is  of  a  contra- 
dictory nature^  or  when  applied  to  the  ad- 
mitted facts  in  the  case  her  testimony  is  not 
convincing  but  leaves  the  mind  of  the  court 
clouded  with  doubts,  she  must  be  corroborat- 
ed, or  the  Judgment  cannot  be  sustained." 

[f]  The  prosecutrix  admitted  on  the  trial 
without  hesitancy  that  she  had  testified 
falsely.  She  also  testified  that  she  knew 
nothing  about  sexual  intercourse  and  sexual 
matters  until  Mrs.  Trego  gave  her  some  in- 
formation after  she  became  14  years  of  age. 
The  defendant,  to  show  the  falsity  of  that 
testimony,  offered  to  prove  by  two  witnesses, 
Mr.  and  Mrs.  Morton,  who  had  been  her 
teachers  at  the  Cole  school  In  Ada  county  for 
about  nine  weeks,  that  the  girl  knew  aU 
about  such  matters,  and  frequently  talked  of 
them,  and  accused  boys  and  girls  then  at- 


tending  that  school  of  having  Interconree 
with  each  other,  and  used  the  most  vulgar 
terms  that  could  be  used  in  such  conversa- 
tions. The  trial  court  rejected  such  offered 
evidence,  which  action  of  the  court  Is  assign- 
ed as  error.  This  evidence  was  offered  to 
show  that  the  girl  was  not  truthful,  and 
her  reputation  for  truthfulness  was  brought 
prominently  before  the  jury,  and  this  offered 
testimony  should  have  been  received  by  the 
court,  and  It  was  error  to  reject  it 

[t]  In  rebuttal  the  witness  Christian  testi- 
fied that  he  had  heard  that  testimony  and 
the  statement  that  Nellie  knew  of  these 
things,  and  that  that  testimony  was  false  "so 
far  as  my  knowledge  of  the  girl  is  concern- 
ed." The  witness  thus  tried  to  Impress  up- 
on the  jury's  mind  that  that  testimony  was 
false,  when  as  a  matter  of  tact  the  evidence 
shows  that  be  had  not  seen  the  girl  but  once 
or  twice  in  about  three  years.  Is  it  not  sur- 
prising that  a  witness  of  the  character  and 
standing  of  the  one  ander  consideration 
would  swear  that  the  testimony  of  certain 
reputable  witnesses  is  false  when  his  testi- 
mony shows  that  he  knows  nothing  at  all 
about  the  testimony  be  branded  as  false?  It 
only  serves  to  show  how  far  wrong  zeal  may 
carry  a  good  man. 

The  state  sought  to  corroborate  the  girl  by 
showing  that  her  hymen  had  been  ruptured. 
A  physical  examination  was  made  about  four 
months  after  the  alleged  act  of  Intercourse, 
and  the  physician  testified  that  on  such  ex- 
amination he  found  a  punctured  or  ruptured 
hymen ;  that  the  condition  found  there  might 
have  been  caused  without  having  had  inter- 
course, and  stated  by  what  other  means  said 
condition  might  have  been  caused;  and  that 
the  condition  that  he  found  there  would  not 
be  a  test  of  virginity.  Upon  this  point  see 
Beck's  Medical  Jurisprudence,  p.  150 ;  Gray's 
Anatomy  (10th  Ed.)  1041.  The  case  of  Kee  v. 
State  (Tex.  Cr.  App.)  65  S.  W.  517,  as  we  view 
it,  was  a  stronger  case  than  the  one  at  bar, 
but  it  was  reversed  by  the  appellate  court 
on  the  ground  of  the  insufficiency  of  the  evi- 
dence. 

The  record  shows  that,  after  the  Tregos 
had  had  charge  of  the  prosecutrix  for  about 
2%  years,  she  became  unruly  and  disobedient 
and  began  to  stay  out  nights  and  to  go  to 
public  dances  against  their  will  and  without 
their  knowledge.  The  time  arrived  when  she 
must  change  her  conduct  or  go  back  to  the 
Children's  Home.  Prior  to  the  time  it  was 
determined  tbat  she  should  be  returned  to  the 
Children's  Home,  she  had  told  only  one  per- 
son of  her  criminal  relations  with  the  de- 
fendant ;  but,  after  it  was  so  determined  that 
she  must  return  to  the  Home,  she  told  sev- 
eral persons,  or  Intimated  to  them,  that  the 
defendant  had  not  treated  her  right  She  did 
not  want  to  return  to  the  Children's  Home  at 
Boise,  and  the  record  indicates  that,  since  she 
must  do  so,  she  desired  to  vent  her  ill  feeling 
in  some  manner  that  would  injure  the  Tregos. 
As  I  view  the  evidence,  the  prosecutrix  waS| 
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not  corroborated  on  any  material  point  on 
tbe  charge  of  rape,  and  she  is  contradicted 
on  all  the  material  points  by  competent  evi- 
dence. It  is  clear  that  the  evidence  is  not 
sufficient  to  warrant  a  conviction,  and  that 
the  verdict  of  the  jury  was  the  result  of  pas- 
sion and  prejudice  and  not  because  the  evi- 
dence was  sufficient  to  sustain,  it.  It  has 
been  held  In  many  cases  that  where  the  pros- 
ecutrix on  a  charge  of  rape  is  in  no  way  cor- 
roborated, and  the  defendant  denies  the 
charge  and  is  corroborated  in  such  denial, 
the  uncorroborated  testimony  of  the  prosecu- 
trix, standing  alone,  is  insufficient  to  war- 
rant a  conviction.  Sowers  v.  Territory,  6 
Okl.  436,  50  Pac.  257;  State  v.  Baker,  6  Ida- 
ho, 496,  56  Pac  81;  State  v.  McMillan,  20 
Mont  407,  61  Pac.  827;  People  v.  Hamilton, 
46  CaL  540;  People  v.  Benson,  6  Cal.  221,  65 
Am.  Dec.  506;  People  v.  Ardaga,  51  Cal.  371; 
People  V.  Castro,  60  Cat  118. 

In  the  case  of  State  v.  Baker,  6  Idaho,  496, 
56  Pac.  81,  this  court  said :  "We  have  exam- 
ined the  record  in  this  case  with  much  care. 
The  Grime  charged  is  the  most  heinous  known 
to  the  law.  It  seems  a  strange  thing  to  say, 
but  our  exi>erience  almost  compels  us  to  the 
belief  that,  the  more  monstrous  the  crime 
charged,  the  more  readily  are  Juries  inclined 
to  give  credence  to  it,  and  the  less  proof  is 
required  to  estahUsh  it  In  this  case,  the 
only  evidence  against  the  defendant  was  the 
testimony  of  the  prosecutrix,  a  girl  some  16 
years  of  age,  and.  Judging  from  the  testimony 
in  the  case,  not  of  the  most  exemplary  or 
amiable  character.  She  is  not  in  a  single 
particular  corroborated ;  on  tbe  contrary,  she 
is  flatly  contradicted  upon  the  most  material 
points  by  several  witnesses,  no  one  of  whom 
was  contradicted  or  impeached,  or  sought  to 
be.  We  think  before  a  father  should  be  im- 
mured in  a  prison  for  what  in  this  case  virtu- 
ally amounts  to  imprisonment  for  life,  his 
conviction  should  be  supported  by  something 
more  than  the  uncorroborated  statements  of 
a  wayward  and  vindictive  girl,  whose  procliv- 
ities, it  is  shown  by  the  evidence,  tend  not  in 
the  direction  of  virtue." 

[4]  Under  the  provisions  of  section  6082, 
Bev.  Codes,  a  witness  may  be  impeached  by 
a  party  against  whom  he  is  called  by  con- 
tradictory evidence  or  by  evidence  that  his 
general  reputation  for  truth,  honesty,  and  in- 
tegrity is  bad. 

From  the  entire  evidence,  this  court  is  war- 
ranted in  assuming  that  the  Jury  must  have 
rendered  the  verdict  under  tbe  influence  of 
passion  and  prejudice. 

Several  errors  are  assigned  on  account  of 
the  action  of  the  court  In  admitting  certain 
evidence  which  was  objected  to  by  counsel 
for  the  defendant 

There  is  no  merit  in  the  fifth  error  as- 
signed, as  the  subsequent  testimony  of  the 
prosecutrix  showed  that  she  never  had  been 
pregnant. 

The  court  erred  in  refusing  to  let  witness 


Christian  answer  the  questions  Involved  in 
the  sixth,  seventh,  and  eighth  assignmoits  of 
error,  and  also  in  refusing  to  let  witnesses 
answer  the  questions  involved  in  the  tenth, 
eleventh,  and  thirteenth  assignments  of  error. 
The  evidence  there  offered  went  to  the  girl's 
truthfulness  and  credibility  and  tended  to 
impeach  her  character  for  truthfulness. 

While  the  action  of  the  court  is  not  re- 
versible error,  under  all  of  the  facts  of  this 
case,  in  not  permitting  Kestner  to  answer 
the  questions  involved  in  assignment  Of  error 
No.  12,  the  court  should  have  permitted  the 
witness  to  answer  the  question,  as  it  was  for 
the  purpose  of  qualifying  the  witness  and 
to  show  that  he  gave  testimony  of  the  knowl- 
edge he  had  of  the  girl's  conduct  in  the  com- 
munity where  she  lived. 

The  court  did  not  err  in  its  rulings  Involv- 
ed In  assignments  Nos.  14,  15,  16,  and  17. 
We  would  suggest,  however,  that  consider- 
able latitude  should  be  allowed  in  cross-ex- 
amining a  witness  as  to  dates  and  occur- 
rences, sufficient  to  test  the  reliability  of  the 
memory  of  the  witness. 

The  court  erred  in  permitting  the  witness 
Beebe  to  answer  the  question  involved  in  as- 
signment No.  18. 

Assignment  No.  19  involves  the  motion  to 
strike  out  the  testimony  of  the  witness  Beach. 
This  witness  testified  In  rebuttal  to  certain 
conduct  she  had  observed  between  the  pros- 
ecutrix and  the  defendant  one  morning  about 
8  o'clock  when  the  girl  was  sick;  that  she 
saw  him  kissing  and  caressing  her ;  and  that 
she  did  not  think  much  of  it  at  that  time. 
This  evidence  was  not  properly  rebuttal,  but 
it  was  not  reversible  error  for  the  court  to 
permit  the  Introduction  of  that  evidence  as 
it  did.  We  have  referred  heretofore  to  the 
testimony  of  this  witnesa 

Assignments  Nos.  20,  21,  22,  and  23  involve 
the  action  of  the  court  in  refusing  to  strike 
out  the  testimony  of  certain  character  wit- 
nesses. Said  witnesses  testified  that  the  rep- 
utation of  the  prosecutrix  for  truthfulness 
was  good,  and  on  cross-examination  they 
show  they  knew  nothing  about  her  reputation, 
as  they  had  never  heard  it  discussed  by  any 
one.  Since  it  appeared  that  they  did  not 
know  the  reputation  of  the  prosecutrix  and 
had  never  heard  the  matter  mentioned,  the 
evidence  given  by  them  was  incompetent  and 
irrelevant  and  should  have  been  stricken  out 

[7]  It  is  next  contended  that  the  court  erred 
in  refusing  to  give  defendant's  instruction 
No.  .1.  While  that  instruction  states  the  law 
applicable  to  the  tacts  of  this  case  substan- 
tially correct,  yet  we  think  that  the  Instruc- 
tions given  by  the  court  covered  substantially 
the  same  ground  as  said  requested  instruc- 
tion, and  for  that  reason  it  was  not  reversible 
error  on  the  part  of  the  court  to  refuse  to 
give  said  requested  instruction. 

We  therefore  conclude  that  tbe  evidence  is 
Insufficient  to  warrant  a  conviction  or  sus- 
tain the  verdict,  and  for  that  reason,  and  for 
the  many  errors  of  law  committed  during 
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the  trial,  the  Judgment  must  be  reversed,  and 
a  new  trial  Is  ordered. 

STBWAKT,  J.,  concurs. 

AILSHIE,  C.  J.  (dissenting).  I  am  nnable 
to  agree  to  a  reversal  of  the  Judgment  In 
this  case.  This  court  should  not  usurp  the 
functions  of  the  Jury,  and  the  Jury  have 
heard  the  evidence,  and  12  men  have  return- 
ed their  unanimous  verdict  of  guilty,  and 
the  trial  Judge  who  heard  all  the  evidence 
approved  the  verdict  and  pronounced  Judg- 
ment and  sentence  accordingly.  There  was  a 
sharp  conflict  in  the  evidence  In  this  case, 
as  there  always  is  in  cases  of  this  kind; 
but  the  Jury  evidently  believed  this  young 
girl,  who  claims  that  her  person  has  been 
outraged,  and  gave  credence  to  the  witness 
who  corroborated  her  story.  If,  however, 
this  girl  is  unworthy  of  belief,  as  my  Asso- 
ciates suggest,  and  the  testimony  of  Rev. 
Mr.  Christian  and  the  county  school  superin- 
tendent of  Bingham  county  corroborating  her 
fltory  are  to  be  disregarded,  then  I  fall  to 
see  why  the  court  should  order  a  new  trial. 
This  is  undoubtedly  all  the  evidence  there 
is  in  the  case,  and  I  fail  to  see  why  the  mat- 
ter should  be  longer  drawn  out  in  the  courts. 


TILDEN  V.  HUBBARD. 

(Supreme  Court  of  Idaho.     June  10,  1913. 
On  Rehearing,  March  4,  1914.) 

1.  CONTBAOTS   ({   169*)  —  Coif 8TBI70nON  —  Iir- 
TKNTION. 

In  the  construction  of  a  contract  the  court 
should  endeavor  to  arrive  at  the  intention  of 
the  parties,  and,  if  there  is  room  for  doubt  aa 
to  its  true  meaning,  the  facts  and  circumstanc- 
es out  of  which  such  contract  arose  should  be 
considered,  and  the  contract  construed  in  the 
light  of  such  facts  and  drcumstances,  so  that 
the  intention  of  the  parties  to  the  contract  may 
be  ascertained  if  possible  and  given  effect. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  762;    Dec.  Dig.  I  169.*] 

2.  CoNTBACTs  (8  105*)— Construction. 

Where  a  contract  is  entered  into  for  plant- 
ing an  orchard,  and  for  the  cultivation  and  ir- 
rigation of  the  same,  which  contains  the  fol- 
lowing provision:  "To  clear  land  from  sage- 
brush, level,  cultivate,  construct  laterals  and 
water  lifts  necessary  for  irrigating  said  land, 
irrigate  and  in  all  ways  care  for  the  same  in 
a  good  and  workmanlike  manner,  and  to  re- 
place any  trees  that  may  be  accidentally  de- 
stroyed, or  that  shall  fail  to  grow  from  any 
reason,  or  from  any  cause,  for  the  period  of 
four  full  growing  seasons  from  date  hereof" — 
such  contract  is  clear  and  explicit,  and  the 
language  in  no  way  obligates  the  promisor,  the 
appellant  in  this  case,  to  build  a  fence  around 
the  land  sufficient  to  keep  rabbits  from  tres- 
passing upon  said  land,  and  shows  no  inten- 
tion of  the  parties  to  include  said  obligation  in 
the  contract;  and  an  instruction  given  by  the 
trial  court  in  accordance  with  the  terms  of  the 
contract  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  807-899;    Dec.  Dig.  §  195.*) 


3.  Appeal  ahd  Ebbob  (f  1002*)— Vebdiot— 

BVIDENCB. 

Held,  that  the  evidence  is  conflicting  upon 
a  number  of  issues  of  fact;  but,  under  the  rule 
established  in  this  state,  this  court  will  not  re- 
verse a  judgment  In  a  case  where  there  is 
substantial  evidence  to  support  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3935-3037;  Dec  Dig.  } 
1002.]* 

4.  CoNTBACTs  {§  350*)— Action  i«b  Bbkach— 
SuTFiciENCY  OF  Evidence. 

Held,  that  there  is  substantial  evidence  to 
support  the  verdict 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  1819-1823;  Dec.  Dig.  |  350.*] 

6.  Evidence   (§   598*)— Expbkt  Testimony- 
Weight  AND  PbobatiVk  Effect. 

The  rule  of  law,  as  we  understand  it  is 
that  the  fact  that  one  party  has  a  greater  nimi- 
ber  of  expert  witnesses  than  the  other  party 
is  not  the  controUing  test  for  determining  the 
preponderance  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2450-2452;   Dec.  Dig.  {  598.*] 

6.  Contbacts  (i   195*)— Constbuction. 

Where  an  instrucbon  under  the  issues  and 
the  evidence  is  as  follows:  "Still  the  defend- 
ant was  bonnd  to  use  reasonable  care  to  care 
for  these  trees,  and  this  care  would  include  Uie 
adoption  of  ordinary  and  reasonable  meUiods 
for  the  protection  of  the  trees  against  rabbits, 
short  of  building  a  fence  or  the  erection  of  any 
other  permanent  improvement  on  tiie  property" 
— the  instruction  states  the  law  governing  the 
terms  of  the  contract  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §|  897-899;   Dec.  Dig.  I  196.*] 

7.  Contracts    (S    195*)— Constbuctoon- "In 
All  Ways  Cabe  fob  the  Same  in  a  Good 

AND  WORKMikNLIEE  MANNEB." 

The  following  language  used  in  the  con- 
tract: "In  all  ways  care  for  the  same  in  a 
good  and  workmanlike  manner" — means  such 
means  as  is  ordinarily  and  reasonably  required 
to  protect  the  trees  against  the  injury  from 
rabbits. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  897-899;   Dec.  Dig.  |  195.*] 

8.  Appeal  and  Ebbob  (|  1170*)— Vebdict  fob 
Damages- Disposition  of  Cause. 

Where  the  evidence  shows  that  tar  paper 
wrapped  upon  the  trees  was  applied  to  the 
trees  as  a  protection  against  rabbits,  and  such 
method  is  the  only  method  known  for  the  pro- 
tection of  trees  against  rabbits  other  than  fenc- 
ing which  is  not  required  under  the  contract 
and  the  jury  finds  such  protection  was  provided 
in  a  good  and  workmanlike  manner,  and  was 
the  only  method  other  than  fencing  that  was 
generally  resorted  to  under  the  facts  of  the 
case,  and  the  verdict  of  the  juiy  may  include 
damages  assessed  resulting  from  injuries  done 
by  rabbits,  this  court  will  not  reduce  the  amount 
of  damages  or  reverse  the  case,  because  such 
verdict  may  indnde  damages  for  injuries  done 
by  rabbits. 

[Ed.  Note.-^For  other  cases,  see'  Appeal  and 
Error,  Cent.  Dig.  8S  4032,  4066,  4075,  4098, 
4101,  4454,  4540-4546 ;    Dec.  Dig.  S  1170.*] 

9.  Appeal  and  Ebrob  ({  1002*)— Vebdict  fob 
Damages— Evidence. 

Where  the  complaint  alleges  damages  on 
account  of  lack  of  cultivation,  improper  irriga- 
tion, and  destruction  by  rabbits,  and  evidence 
was  offered  for  and  against  each  of  said  alle- 
gntions,  and  the  jury  finds  a  general  verdict  for 
the  plaintiff,  asspseiing  the  aggregate  damages 
in  the  sum  of  $4,000,  and  no  instructions  are 
given  or  questions  submitted  to  the  jury  re- 
quiring the  jury  to  find  the  damages  specifical- 
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ly  upon  each  of  the  aDeeed  caoBea  of  injury, 
too  verdict  of  the  jury  will  not  be  set  aside  be- 
cause the  verdict  is  not  sustained  bj  sufficient 
evidence  on  each  of  the  alleged  injuries. 

[EkL  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  3836^3937;    De&  Dig.  i 

10.  CONTBACTS    (I    196*)— CONBTBTJOnON. 

Where  H.  agrees  to  construct  canals,  and 
a  water  lift,  and  the  necessary  machinery  for 
the  purpose  of  operating  such  water  lift  to  be 
used  in  carrying  the  water  to  the  lands  to  be 
irrigated,  the  court  did  not  commit  an  error  by 
instructing  the  jury  that  the  defendant  was  re- 
quired by  the  contract  to  furnish  a  water  lift 
only  if  it  was  necessary  for  the  irrigation  of 
the  land,  or  some  part  thereof,  and  that  it 
would  have  to  be  a  water  lift  that  would  work, 
and,  if  power  or  an  engine  was  necessary  for 
the  purpose  of  operating  the  water  life,  that 
it  was  the  duty  of  the  defendant  to  furnish 
such  power  and  engine,  and  that  the  appellant 
had  no  right  to  remove  the  same,  as  it  had  be- 
come a  part  of  the  works  of  irrigation  under 
the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {(  897-890;    Dec.  Dig.  S  196.*] 

11.  Tbial  (J  260*)— Refobai,  or  Irbtbuctionb 

COVKBED. 

In  a  trial  by  jury,  where  the  trial  court  in- 
structs the  jury  that  the  instructions,  taken 
as  a  whole,  state  the  law  of  the  case,  and  that 
all  the  instructions  given  should  be  considered 
by  the  jury,  and  it  appears  upon  appeal  that 
such  instructions,  when  taken  as  a  whole,  state 
the  law  applicable  to  the  facts,  and  do  not  mis- 
lead the  jury,  the  verdict  of  the  jury  will  not 
be  disturbed  on  appeal,  upon  the  ground  that  a 
requested  instruction  was  not  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  sr651-e69;   Dec.  Dig.  {  260.*] 

12.  Appeal  and  Ebbob  ({  1170*)  —  Vebdict 
FOB  Damaobs— DisPOsnnoN  or  Cause. 

Where  the  complaint  alleges  damages  for 
inju^  sustained  by  several  causes  in  the  sum 
of  S15,200,  and  evidence  is  introduced  for  and 
against  the  total  alleged  damages,  and  the  jury 
return  a  verdict  for  the  sum  of  $4,000,  and 
there  is  substantial  evidence  to  sustain  said 
amount,  the  verdict  will  not  be  set  aside  be- 
cause it  is  excessive,  or  for  the  reason  that  it 
cannot  be  determined  just  what  items  of  dam- 
age were  included  in  the  total  amount  found 
by  the  jury  by  their  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4032,  4066,  4075,  4098, 
4101,  4454,  4640-4545;    Dec.  Dig.  |  1170.*] 

Appeal  from  District  Court,  Ada  County; 
Charles  F.  McCarthy,  Judge. 

Action  by  Eugene  M.  Tllden  against  Daniel 
R.  Hubbard  for  damages  for  default  of  writ- 
ten contract  From  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Cavanab,  Blake  &  MacLane  and  Geo.  H. 
Rust,  all  of  Boise,  for  appellant  Wood  & 
Drisooll,  of  Boise,  for  respondent 

STEWART,  3.  The  respondent,  Eugene  M. 
Tllden,  brought  this  action  against  the  ap- 
pellant, Daniel  R.  Hubbard,  to  recover  dam- 
ages in  the  sum  of  $15,200  for  breach  of  con- 
tract entered  into  between  the  parties  on  De- 
cember 16,  1909.  The  complaint  alleges  the 
making  of  the  contract,  and  sets  forth  such 
contract,  and  alleges  that  the  defendant 
plowed  and  planted  the  land  in  the  spring  of 
1910;    that  tlie  trees  then  set  out  were  not 


at  the  time  of  setting  in  a  healthy,  growing 
condition,  but  that  they  were  greatly  weak- 
ened In  vitality;  that  said  trees  were  not 
set  In  loose  top  soli,  but  that  a  large  propor- 
tion were  set  too  deep  in  clay  soil ;  and  that 
defendant  did  not  irrigate  said  trees  at  all 
until  said  trees  became  further  weakened  In 
vitality,  and  did  not  afterward  cultivate  and 
Irrigate  said  trees  in  a  workmanlike  manner 
so  as  to  secure  the  growth  thereof,  and,  as  a 
result  of  said  failure  of  the  defendant  to 
set  suitable  trees,  and  on  account  of  his  fail- 
ure to  cultivate,  and  irrigate,  and  care  for 
said  trees  in  a  workmanlike  manner,  prac- 
tically all  of  said  trees  so  set  In  the  year 
1910  failed  to  grow,  and  ultimately  died,  or 
were  left  In  such  a  weakened  condition  as 
to  be  worthless.  The  same  allegations  and 
defaults  are  also  practically  alleged  in  the 
complaint  as  to  the  year  1911,  and  In  addi- 
tion to  such  default  is  alleged  failure  to  con- 
struct a  water  lift  to  irrigate  about  10  acres 
of  land,  as  required  by  the  contract  The 
answer  admits  the  making  of  .the  contract 
and  the  payments  alleged,  and  denies  the  al- 
legations of  default  In  performance  of  the 
contract  during  the  years  1910  and  1911,  and 
alleges  that  the  high  land  for  which  a  water 
lift  was  necessary  was  properly  Irrigated 
with  tank  wagons  In  1910,  and  that  the  water 
lift  was  constructed  in  1911,  and  alleges  that 
any  trees  that  were  lost  during  the  year 
1910  were  lost  on  account  of  the  plaintiff's 
own  negligence  in  falling  to  build  a  fence 
around  said  orchard,  as  a  result  whereof 
rabbits,  without  any  fault  on  the  part  of  the 
defendant,  got  into  said  orchard  and  ate, 
gnawed  down,  and  destroyed  many  of  said 
trees,  and  affirmatively  alleges  that  the  de- 
fendant fully  complied  with  the  contract  in 
all  respects.  The  cause  was  tried  to  a  jury, 
and  a  verdict  was  rendered  for  the  plaintiff 
for  the  sum  of  $4,000.  A  motion  for  a  new 
trial  was  made  and  denied.  This  appeal  Is 
from  the  judgment,  and  from  the  order  deny- 
ing a  new  trial. 

[1,2]  The  part  of  the  contract  involved  In 
this  suit  is  as  follows:  "That  the  party  of 
the  first  part,  for  and  In  consideration  of  the 
sum  of  $4,800,  agrees  to  plant  the  whole  of 
the  west  half  of  the  northwest  quarter  of 
section  9,  township  2  north,  range  1  east  of 
Boise  Meridian,  to  fruit  trees  of  the  follow- 
ing kind  and  varieties,  to  wit:  Three-fifths 
of  said  land  to  Jonathan  apple  trees,  one-fi?th 
to  Rome  Beauty  apple  trees,  and  one-fifth  to 
Wlnesap  apple  trees,  within  one  year  troln 
the  date  hereof,  and  to  clear  said  land  of 
sagebrush,  level,  cultivate,  construct  laterals 
and  water  lifts  necessary  for  irrigating  said 
land.  Irrigate,  and  in  all  ways  care  for  the 
same  in  a  good  and  workmanlike  manner, 
and  to  replace  any  trees  that  may  be  acci- 
dentally destroyed,  or  that  shall  fair  to  grow 
from  any  reason  or  from  any  cause,  for 
the  period  of  four  full  growing  seasons  from 
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the  date  hereof  and  after  said  tract  has 
been  planted  to  fruit  trees  as  above  agreed." 

The  features  In  the  contract  InvolTCd  are: 
(1)  The  appellant  agrees  to  plant  the  whole 
of  the  80  acres;  (2)  to  clear  said  land  of 
sagebrush,  level,  cultivate,  construct  laterals 
and.  water  lifts  necessary  for  irrigating  said 
land,  irrigate,  and  in  aU  ways  eare  for  the 
same  in  a  good  and  workmanlike  manner,  and 
to  replace  any  trees  that  may  be  accidentally 
destroyed,  or  that  shall  fall  to  grow  from 
any  reason,  or  from  any  cause,  for  the  period 
of  four  full  growing  seasons  from  date  here- 
of, and  after  said  tract  has  been  planted  to 
trees  as  above  agreed. 

It  will  be  observed  from  the  language  the 
contract  contains  no  obligations  on  the  part 
of  the  appellant  to  buUd  a  fence  around  said 
land  sufficient  to  keep  rabbits  from  trespass- 
ing upon  said  lands,  and  this  court  cannot  as- 
sume from  any  language  used  that  the  par- 
ties so  intended.  The  trial  court,  in  an  In- 
struction given  to  the  jury  upon  the  law, 
said:  "The  defendant  was  not  bound,  un- 
der the  terms  of  this  contract,  to  build  a 
rabbit-proof  fence,  or  to  erect  any  other 
permanent  improvement  on  the  property  in 
order  to  protect  the  trees  from  rabbits." 

In  this  part  of  the  instruction  we  are  sat- 
isfied that  the  court  correctly  interpreted  the 
contract,  and  correctly  stated  the  law,  and 
correctly  instructed  the  Jury  that  under 
the  law  the  appellant  was  not  bound  to 
fence  to  protect  the  trees  from  rabbits,  and 
could  in  no  way  be  liable  for  damages  be- 
cause of  failure  to  erect  a  proper  rabbit- 
proof  fence.  In  construing  the  contract,  we 
find  the  language  clear  and  plain  as  to  the 
duty  of  the  promisor;  it  is  not  ambiguous, 
and  clearly  expresses  the  intention  of  the 
parties.  The  general  rule  of  law  governing 
tlie  construction  of  contracts  which  has  been 
announced  by  tills  court,  and  the  rule  gen- 
erally adhered  to  by  courts  of  last  resort,  is 
that  In  the  construction  of  contracts  the 
court  should  endeavor  to  arrive  at  the  real 
Intention  of  the  parties,  and,  if  there  is  room 
for  doubt  as  to  its  true  meaning,  the  facts 
and  circumstances  out  of  wMch  such  con- 
tract arose  should  be  considered,  and  the 
contract  construed  in  the  light  of  such  facts 
and  circumstances,  so  that  the  Intention  of 
the  parties  to  the  contract  may  be  ascertain- 
ed If  possible  and  given  effect  Twin  Falls, 
etc..  Fruit  Co.  v.  Salisbury,  20  Idaho,  HO,  117 
Pac.  118.  This  same  rule  is  followed  in  many 
authorities:  Rockefeller  v.  Merrltt,  76  Fed. 
909,  22  C.  C.  A.  608,  35  L.  R.  A.  633;  Speed 
V.  St  Louis,  M.  B.  T.  R.  Co.,  86  Fed.  235,  30 
C.  C.  A.  1;  Stockton  Sav.,  etc.,  Soc  v. 
Purvis,  112  Cal.  236,  44  Pac.  561,  53  Am. 
St  Rep.  210;  2  Page  on  Contracts,  $  1104; 
Burke  Land,  etc.,  Co.  v.  Wells  Fargo  &  Co.,  7 
Idaho,  42,  60  Pac.  87.  So,  In  considering  the 
sufficiency  of  the  evidence  and  the  Instruc- 
tions, the  liability  of  the  api)ellant  in  not 
constructing  a  fence  will  be  dismissed  from 
further  consideration. 


[4]  The  first  assignment  of  error  is  insuf- 
ficiency of  the  evidence  to  Justii^  the  verdict, 
and  under  this  spedflcation  of  error  counsel 
for  appellant  contends:  (1)  Tliat  the  evi- 
dence is  Insufficient  to  authorize  a  recovery 
by  plaintiff.  This  spedflcation  is  general, 
and  includes  every  other  specification,  and 
will  be  considered  generally.  (2)  That  all 
the  evidence  in  the  case  supports  the  facts 
that  defendant  cleared  the  ground  of  sage- 
brush, and  prepared  the  land  for  planting, 
in  accordance  with  the  contract  In  the  year 
1910.  This  specification  may  or  may  not  be 
true,  and  yet  it  would  not  alone  be  ground 
tor  reversal.  We  are  unable  to  determine 
from  the  evidence  whether  the  fact  that 
the  defendant  did  clear  the  land  of  sage- 
brush, and  prepare  the  land  for  planting,  in 
accordance  with  the  contract,  was  a  matter 
that  influenced  the  jury  one  way  or*  the  oth- 
er in  as?essing  the  damages  in  the  case. 
They  may  liave  based  the  damages  upon  oth- 
er grounds  alleged  in  tiie  complaint,  and  oth- 
er evidence  offered.  (3)  That  all  the  evi- 
dence in  the  case  supports  the  fact  that  the 
defendant  procured  healthy  trees  for  plant- 
ing the  land,  that  he  planted  them  properly, 
and  irrigated  and  cultivated  them  at  proper 
intervals,  and  in  a  proper  manner,  and  that 
he  took  reasonable  end  customary  precau- 
tions and  care  to  protect  them  against  rab- 
bits, all  in  a  good  and  workmanlike  manner, 
and  in  accordance  with  the  contract  in  that 
behalf  in  the  year  1910.  This  specification 
will  be  treated  with  No.  1  hereafter.  (4)  That 
all  the  evidence  in  the  case  supports  the 
fact  tliat  the  plaintiff  visited  the  land  dur- 
ing the  fall  of  1910,  after  the  growing  sea- 
son was  over,  and  that  he .  saw  and  under- 
stood the  condition  of  the  trees  and  land  at 
that  time,  and  that  he  waived  any  claim  for 
damages  which  he  might  have  had  because 
of  the  condition  of  the  trees  and  lands  at 
that  time.  We  will  consider  tills  specifica- 
tion with  the  others.  Specifications  5,  6,  7, 
and  8  may  all  be  treated  together,  and  will 
now  be  considered. 

The  evidence  consists  of  330  pages  of  type- 
written matter,  and  Is  contradictory  upon 
most  of  the  facts  wtiich  relate  specifically  to 
the  planting,  cultivation,  irrigation,  and  care 
of  the  trees  during  the  years  1910  and  1911. 
Witnesses,  both  for  plaintiff  and  defendant, 
give  substantial  evidence  wlilch  tends  to  sup- 
port the  contention  of  the  respective  parties 
upon  the  facts  of  the  case.  The  issues  upon 
whidi  the  evidence  was  presented  were  issues 
of  fact,  and  the  Jury  determined  the  disputed 
questions,  and  we  are  satisfied  that  the  Jury 
made  no  mistake  in  finding  upon  the  issues 
of  fact 

Appellant  and  likewise  respondent,  in  the 
briefs,  redte  the  evidence  of  the  respective 
parties  upon  ell  the  issues  of  fact,  and  we 
are  satisfied  from  an  examination  of  the  ev- 
idence ttiat  there  is  substantial  evidence  up- 
on all  the  Issues  upon  which  the  jury  passed, 
and  it  can  serve  no  purpose,  and  would  be  a 
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waste  of  time,  for  this  conrt  to  dte  tbe  evi- 
dence which  the  Jury  had  before  It. 

Complaint  Is  made  upon  the  part  of  coun- 
sel for  appellant  that  the  witnesses  on  the 
part  of  the  respondent  had  no  personal 
knowledge  of  tbe  facts,  and  gave  testimony 
In  the  way  of  opinions  upon  the  different 
facts,  such  as  the  preparation  of  the  ground, 
the  planting  of  the  trees,  and  the  character 
of  the  same,  and  their  Irrigation,  cultiva- 
tion, and  care,  excepting  the  evidence  of  three 
witnesses.  Hosier  and  the  two  Chapmans. 
The  witnesses  named  were  the  parties  who 
did  the  work  in  preparing  the  ground,  plant- 
ing the  trees,  and  tending  to  them.  The  ev- 
idence of  these  three  witnesses  Is  clear  and 
positive,  and  they  testify  to  the  preparation 
of  the  ground,  the  health,  appearance,  and 
character  of  the  trees,  the  manner  of  plant- 
ing, the- irrigation  of  the  trees,  and  the  care 
given  them. 

It  would  seem  from  the  evidence  that  the 
Chapmans  and  Hosier,  the  parties  who  plant- 
ed and  cared  for  the  trees  during  the  year 
1010,  and  Matthews,  who  reset  and  cared  for 
the  trees  during  the  year  1011,  were  used  as 
witnesses  by  both  parties,  and  that  experts 
were  not  called  upon  to  testify  as  to  whether 
the  trees  were  properly  set,  except  as  to 
d^th;  while  there  Is  some  evidence  tending 
to  show  that  the  trees  were  not  Set  at  prop- 
er depth.  But,  be  that  is  It  may,  the  evi- 
dence does  not  clearly  show  whether  the  Ju- 
ry based  their  verdict  upon  the  question  as 
to  whether  the  trees  were  properly  planted, 
or  upon  the  lack  of  care  after  planting, 
or  upon  damages  resulting  from  injury  by 
rabbits,  or  upon  which  one  of  the  three  al- 
leged causes  of  damages.  It  does  appear, 
however,  that  the  opinion  evidence  was  ad- 
dressed directly  to  the  question  whether  or 
not  the  trees  died  and  became  worthless  as 
the  result  of  want  of  cultivation  or  lade  of 
proper  care. 

Many  expert  witnesses,  after  they  had 
beard  stated  the  care  and  attention  given 
the  trees  at  the  time  of  planting  and  there- 
after, testified  that  during  the  years  1010 
and  1011  the  cause  of  death  of  the  trees  and 
the  failure  of  the  trees  to  grow  was  the  man- 
ner of  planting  and  caring  for  them,  inde- 
pendent of  the  damage  done  to  the  trees  by 
rabbits;  and  other  witnesses  who  had  made 
a  personal  examination  of  tbe  trees  during 
the  year  1011  testified  that  the  manner  of 
planting  the  trees  and  the  care  given  them 
by  those  who  planted  and  cared  for  them 
was  such  that  the  trees  would  not  grow. 
Other  witnesses  testified  that  the  trees  were 
properly  planted,  cultivated,  and  irrigated. 

Hosier  and  Chapman  also  testified  that,  so 
far  as  protecting  the  trees  from  rabbits,  tar 
paper  was  rolled  in  cylindrical  form,  and  the 
cylinder  set  loosely  over  the  trees  from  the 
top  of  the  ground  without  any  fastening 
whatever,  and  the  wind  promptly  carried 
away  a  part  of  It,  and  the  rabbits  found  no 
difficulty  in  lifting  tbe  paper  up  and  work- 


ing under  it,  and  the  result  was  that  damage 
was  done  by  rabbits.  The  evidence,  however, 
of  these  three  witnesses  as  to  the  character 
of  the  trees  and  the  cultivation  and  irriga- 
tion of  the  same  shpws  that  it  la  In  favor  of 
tbe  plaintiff.  There  are  a  number  of  wit- 
nesses who  testify  that  the  trees  died  from 
lack  of  moisture.  There  is  also  evidence  to 
the  effect  that  the  method  of  treating  tbe 
trees  with  tar  paper,  for  the  protection  of 
the  same  from  injury  by  rabbits,  would  weak- 
en the  trees,  and  was  not  beneficial  to  them. 

SVom  this  testimony  it  is  clear  that  there 
is  a  conflict  in  the  evidence  upon  the  issues 
as  to  whether  the  trees  were  properly  plant- 
ed and  cared  for. 

[6]  The  contention  of  counsel  is  jierhaps 
correct  as  to  the  preponderance  of  the  evi- 
dence under  the  conditions  and  facts  In  tbe 
contention  made;  but  in  our  opinion  the  evi- 
dence does  not  come  within  the  statement  of 
counsel.  While  we  find  that  there  is  a  con- 
flict in  the  opinion  evidence,  we  do  not  find 
that  there  is  positive  evidence  on  the  side  of 
the  appellant,  and  not  upon  the  side  of  the 
respondent,  upon  tbe  issues  of  fact  upon 
which  the  opinions  were  given.  Positive  evi- 
dence. In  our  Judgment,  may  be  found  on  the 
material  facts  upon  both  sides.  In  addition  to 
the  opinion  evidence,  and  the  Jury  has  de- 
termined the  weight  of  the  evidence  in  favor 
of  tbe  respondent. 

Tbe  evidence  and  opinion  of  many  farmers 
who  testified  for  plaintiff  was  certainly  the 
very  best  evidence  that  could  be  secured  upon 
such  matters  concerning  the  preparation  of 
the  land  and  the  planting  of  trees,  the  culti- 
vation and  care  of  the  orchard,  as  well  as 
the  damages  done  to  such  trees.  This  char- 
acter of  evidence  is  recognized  by  the  author- 
ities. Mr.  Lawson,  in  his  work  on  Ebcpert 
and  Opinion  Evidence,  p.  10,  says:  "The  opin- 
ions of  farmers  concerning  tbe  value  of  land, 
crops,  stock,  or  services,  and  the  damages 
done  thereto,  are  admissible." 

To  the  same  effect  are  Townsend  v.  Brund- 
age,  4  Hun  (N.  T.)  264;  Wallace  v.  Finch, 
24  Mich.  255;  Railway  v.  Larsen,  10  Colo. 
71,  34  Pac.  477.  We  are  inclined  to  think 
that  counsel  for  appellant  is  In  error  In  ques- 
tioning the  weight  or  value  of  the  evidence 
on  the  part  of  respondent  There  was  some 
opinion  evidence  and  expert  evidence  offered 
by  both  parties  In  the  case,  and  the  appellant 
presented  several  experts  who  were  exam- 
ined, and  to  whom  hypothetical  questions 
were  directed,  and  such  hypothetical  ques- 
tions were  supposed  to  embrace  the  conten- 
tions involved  in  tbe  case,  and  the  expert 
witnesses  testified  that  the  trees  were  not 
properly  planted  or  cared  for,  and  for  lack 
of  proper  care.they  became  worthless.  When 
the  evidence  Is  examined  as  a  whole,  the 
Jury  made  no  mistake  in  Judging  the  weight 
of  evidence  and  the  preponderance  of  evi- 
dence on  the  various  Issues  of  fact  The  fact 
that  one  party  had  a  greater  number  of  ex- 
pert witnesses  than  the  other  is  not  the  con- 
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trolling  test  for  determining  the  preponder- 
ance of  the  evidence. 

[3]  Taking  the  evidence  as  a  whole  upon 
the  different  Issues,  there  can  be  no  question 
but  that  It  is  very  conflicting;  but  the  rule 
Is  established  In  this  state  that  this  court 
will  not  reverse  a  judgment  In  a  case  where 
there  is  substantial  evidence  to  support  the 
verdict  of  the  Jury.  Section  4824,  Rev. 
Codes;  Just  v.  Idaho  Canal,  etc.,  Ck>., 
16  Idaho,  639,  102  Pac.  381,  183  Am. 
St.  Rep.  140.  Counsel  for  appellant,  how- 
ever, in  th^r  brief  and  oral  argument, 
attempt  to  distinguish  that  rule  from  the 
facts  of  this  case,  "whether  or  not  a  con- 
flict in  opinion  evidence  as  to  the  effect  of 
facts  which  are  undisputed  in  the  ftice  of 
direct  evidence  as  to  what  the  effect  was  in 
fact  presents  a  substantial  conflict  in  the 
evidence."  What  was  intended  by  this  state- 
ment, apparently,  is  that,  where  the  opinion 
evidence  is  conflicting,  and  there  is  positive 
evidence  on  one  side,  on  appeal  the  case 
should  be  sent  back  for  a  new  trial,  under 
the  rule  that  expert  evidence  or  opinion  evi- 
dence is  entitled  to  no  weight,  where  it  is 
contradictory  of  direct  evidence  from  person- 
al knowledge. 

It  is  next  urged  that  the  trial  court  erred 
In  allowing  an  amendment  to  the  complaint. 
This  amendment  is  an  allegation  of  failure 
on  the  part  of  the  appellant  to  protect 
against  rabbits. 

[6]  Error  is  also  assigned  in  the  giving  of 
instruction  7,  in  which  the  court  said,  after 
instructing  the  Jury  that  the  defendant  was 
not  bound  to  build  a  fence  or  to  erect  any 
permanent  improvement  to  protect  the  trees 
from  rabbits:  "Sill  the  defendant  was  bound 
to  use  reasonahle  care  to  care  for  these  trees, 
and  this  care  would  include  the  adoption  of 
ordinary  and  reasonable  methods  for  the 
protection  of  the  trees  against  rabbits,  short 
of  building  a  fence  or  the  erection  of  any 
other  permanent  improvement  on  the  prop- 
erty." And  also  the  refusal  to  give  instruc- 
tion No.  4,  which  stated  in  effect  that  the 
defendant  was  not  bound  to  build  a  rabbit- 
proof  fence:  "And  if  you  find  that  the  trees 
were  destroyed  by  rabbits,  without  any  fault 
on  the  part  of  the  defendant,  the  plaintiff 
cannot  recover  on  account  of  trees  so  de- 
stroyed." And  also  the  refusal  to  give  de- 
fendant's requested  Instruction  No.  7,  to  the 
effect  that,  if  plaintiff  knew  that  the  land 
was  unfenced,  and  acquiesced  in  some  other 
method  of  protection  against  rabbits,  he  could 
not  recover  damages  for  rabbit  Injuries  dur- 
ing the  time  the  fence  remained  uncon- 
structed. 

[7-i]  This  contention  Is  based  upon  the  con- 
struction of  the  contract  between  the  par- 
ties, and  the  particular  language  upon  which 
appellant  bases  his  argument  is  the  follow- 
ing: "And  to  clear  said  land  of  sagebrush, 
level,  cultivate,  construct  laterals  and  water 
lifts  necessary  for  irrigating  said  land,  irri- 
gate, and  in  all  ways  care  for  the  tame  in 
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o  oooi  and  worhmanlike  manner."  The  re-, 
spondent,  in  answer  to  this  contention,  re- 
lies upon  the  same  language  above  quoted, 
and  argues  that  such  language  requires  the 
appellant  to  in  all  ways  care  for  the  same  in 
a  good  and  workmanlike  manner,  and  that 
this  means  to  do  all  those  things  required  in 
order  to  protect  in  a  good  and  workmanlike 
manner  the  trees,  and  this  meant  to  do  what 
is  ordinarily  and  reasonably  required  to  pro- 
tect the  trees  against  the  injury  from  rab- 
bits. An  examination  of  the  evidence  shows 
that  the  only  method  ordinarily  resorted  to 
by  farmers  and  orchard  growers  other  than 
fencing  against  rabbits  was  to  put  around 
the  trees  tar  paper.  Some  witnesses  con- 
demn such  method;  but  there  is  no  evidence 
showing  any  other  method  except  fencing. 
The  evidence  as  to  whether  tar  paper  is  of 
value  is  very  doubtful  and  unreliable;  but 
the  Jury  under  the  evidence  would  perhaps 
be  Jnstifled  in  finding  such  protection  was 
provided  in  a  good  and  workmanlike  manner, 
and  was  the  only  method  other  than  fencing. 
To  our  minds  the  appellant  applied  this 
method  as  it  was  generally  applied  by  farm- 
ers and  orchardlsts  in  caring  for  and  pro- 
tecting apple  trees.  We  are  satisfied  that 
there  is  no  evidence  upon  which  the  Jury 
were  Justified  in  finding  that  the  appellant 
was  negligent,  or  was  liable  for  the  injury 
done  by  rabbits  for  the  year  1910. 

Under  the  evidence  it  is  clear  that  the 
plaintiff  cannot  recover  for  Injury  done  by 
rabbits  for  the  year  1910,  and  that  the  de- 
fendant used  the  method  generally  approved 
by  orchardlsts  for  the  protection  of  the  trees 
from  Injury  by  rabbits,  and  that  the  plaintiff 
approved  the  mecnod  adopted  oy  the  defend- 
ant, and  that  the  only  method  that  would 
have  been  effective  would  have  been  the  con- 
struction of  a  rabbit-proof  fence  surrounding 
the  80  acres  where  the  orchard  was  planted. 

There  can  he  no  question  but  that  the  or- 
chard planted  under  the  contract  during  the 
year  1910  and  also  during  the  year  1911  suf- 
fered, and  that  a  great  number  of  trees  died 
and  became  worthless,  and  the  extent  of  this 
condition  was  such  as  to  Justify  the  plaintiff 
in  refusing  to  make  the  payment  due  in  1911, 
and  that  the  plaintiff  was  justified  in  refus- 
ing to  proceed  under  the  contract,  and  had 
the  right  to  declare  the  contract  forfeited. 
It  is  conceded  that  evidence  was  introduced 
showing  injury  and  loss  of  trees,  and  damage 
was  sustained  by  plaintiff  by  reason  of  de- 
fendant's failure  to  properly  cultivate  and 
Irrigate,  and  also  damages  and  injury  were 
sustained  by  the  plaintiff  by  reason  of  de- 
struction by  rabbits.  This  court  is  unable  to 
determine  what  per  cent  or  part  of  the  ver- 
dict was  allowed  on  account  of  lack  of  culti- 
vation, improper  irrigation,  or  destruction 
b.-'  rabbits.  The  jury  evidently  arrived  at 
anJ  fixed  the  total  damages  without  det<>r- 
minlng  the  amount  of  the  damages  resulting 
from  any  one  of  the  several  causes.  This 
was  permissible  under  the  allegations  of  the 
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complaint  which  alleged  that  the  plaintiff 
had  sustained  damages  by  reason  of  several 
causes  in  the  total  sum  of  $15,200.  The  In- 
structions of  the  trial  court  did  not  require 
the  Jury  to  find  separately  the  damage  sus- 
tained by  lack  of  cultivation,  irrigation,  or 
destruction  by  rabbits,  and  the  defendant 
made  no  request  for  such  Instructions. 

[10]  The  next  error  assigned  Is  the  giving 
of  Instruction  8,  and  the  refusal  to  give  de- 
fendant's requested  Instruction  No.  6.  The 
contract  provides  that  the  defendant  agreed 
to  construct  all  necessary  water  lifts,  and 
that  the  entire  80  acres  covered  by  the  con- 
tract should  be  planted,  cultivated,  and  irri- 
gated. The  court  gave  instruction  8,  which 
is  admitted  to  be  correct,  and  added  thereto 
the  following :  "It  would  have  to  be  a  water 
lift  which  would  work,  ♦  ♦  •  and.  If 
power  or  an  engine  were  necessary  for  the 
puipose  of  operating  such  water  lift,  then  it 
would  be  the  defendant's  duty  to  furnish 
such  power  and  engine.  *  *  *  If  you  And 
from  the  evidence  that  the  defendant  did 
construct  such  a  water  Uft,  that  the  same 
was  necessary,  and  subsequently  removed  the 
same  without  providing  a  substitute  for  it, 
then  the  plaintiff  is  entitled  to  the  reasonable 
value  of  such  water  lift  at  the  time  of  Its 
removal,  including  any  engine  which  may 
have  been  necessary  for  use  In  connection 
with  the  same,  and  may  have  been  provided 
by  the  defendant" 

[11]  Instruction  No.  6,  which  was  request- 
ed by  the  defendant,  and  which  was  refused, 
is  as  folUows:  "If  such  lift  has  been  con- 
structed with  a  suitable  engine  for  its  opera- 
tion, the  mere  fact  that  the  defendant  has 
temporarily,  during  a  time  when  the  engine 
was  not  required  to  operate  said  Uft,  discon- 
nected it  therefrom  does  not  afford  the  plain- 
tiff any  right  of  action  for  damages  on  ac- 
count of  failure  to  construct  such  lift."  It 
would  seem  from  the  instruction  given  the 
court  based  the  instruction  upon  the  terms 
of  the  contract  which  provided:  "Construct 
laterals  and  water  lifts  necessary  for  Irrigat- 
ing said  lands,  irrigate  and  in  all  ways  care 
for  the  same  In  a  good  and  workmanlike 
manner."  It  appears  that  the  trial  court 
instructed  the  Jury  ttiat  the  defendant  was 
required  by  the  contract  to  furnish  a  water 
lift  only  if  it  was  necessary  for  the  irriga- 
tion of  the  land,  or  some  part  thereof,  and 
that  it  would  have  to  be  a  water  Uft  which 
would  work,  and.  If  an  engine  was  necessary 
for  the  purpose  of  operating  the  lift,  that 
it  was  defendant's  duty  to  furnish  such  en- 
gine, and,  if  a  water  Uft  was  necessary,  and 
was  constructed,  and  was  removed  without 
providing  a  substitute,  the  plaintiff  was  en- 
titled to  damages  for  the  removal,  Including 
an  engine  which  may  have  been  necessary, 
and  was  provided  by  the  defendant  This  in- 
struction clearly  stated  the  liabUity  of  the 
defendant  under  the  contract  and  the  de- 
fendant himself  elected  and  determined  that 
an  engine  was  necessary  to  furnish  power 


for  operating  the  lift  and  recognized  the  ob- 
Ugatlon  placed  in  the  contract  and  such  en- 
gine became  a  permanent  part  of  the  system 
of  construction  found  necessary  by  the  de- 
fendant for  Irrigating  said  land.  The  evi- 
dence also  shows  that  the  engine  was  pur- 
chased especially  to  irrigate  a  small  tract 
included  in  the  contract  involved  in  the  case, 
and  there  was  no  error  In  the  court's  in- 
struction. 

AppeUant  also  assigns  as  error  the  giving 
of  instruction  No.  6,  and  the  objection  is 
made  to  the  foUowing  part  of  the  instruction : 
"If  the  trees  planted  in  1911  were  not  suit- 
able and  proper  trees,  and  were  not  properly 
planted,  and  thereafter  were  not  iHK>perly 
cultivated  and  cared  for,  and  on  account  of 
such  faUure,  or  any  of  such  failures,  said 
trees  failed  to  grow,  then  and  in  that  event 
plaintiff  would  be  entitled  to  damages  for 
such  failure." 

The  claim  of  appellant  Is  that  the  language 
above  quoted  provides  for  the  Jury's  finding 
double  damages,  as  the  appellant  replanted 
the  trees  in  1911.  This  instruction  taken  in 
connection  with  other  instructions  In  the 
case  does  not  direct  the  Jnry  to  find  double 
damages,  and  is  based  upon  the  assumption 
that  the  1911  trees  had  also  failed  to  grow  by 
fault,  of  appellant  and  this  particular  part 
of  the  Instruction  should  be  considered  with 
the  other  instructions  given,  and,  when  so 
considered,  the  court  told  the  Jury  that  tbey 
^ould  not  take  any  one  instruction  as  declar- 
ing the  whole  law  of  the  case,  but  consider  aU 
of  the  Instructions  given  to  the  Jury.  This 
rule  has  been  approved  in  a  number  of  cases 
by  this  court :  State  v.  Bond,  12  Idaho,  424, 
86  Pac.  43;  Whitney  v.  Cleveland,  13  Idaho. 
558,  91  Pac.  176;  Barrow  v.  Levels  Lumber 
Co.,  14  Idaho,  698,  95  Pac.  682;  Anderson  v. 
Great  Northern  B.  Co.,  16  Idaho,  S13,  99  Pac. 
91 ;  Just  V.  Idaho  Canal,  etc.,  Co.,  Id  Idaho, 
639,  102  Pac.  381,  133  Am.  St  Rep.  140. 
In  this  connection  we  refer  to  instruction 
No.  3,  in  which  in  effect  the  court  in- 
structed the  jury  that  the  defendant  is  not 
Uable  for  trees  which  were  destroyed  or 
faUed  to  grow  without  fault  on  his  part  pro- 
vided he  replaced  said  trees  as  provided  in 
the  contract;  and  in  instraction  No.  11  the 
court  advised  the  jury  that  the  measure  of 
damages  is  the  difference  between  the  value 
of  the  tract  of  land  Involved  at  the  time  the 
suit  was  commenced  and  what  its  value 
would  have  been  if  the  defendant  had  per- 
formed his  part  of  the  contract  It  will  be 
seen  that  the  Jury  was  not  in  any  way  mis- 
directed by  instruction  8,  whoi  taken  into 
consideration    with  the    other    instructions. 

[1 2]  The  evidence  shows  that  the  estimated 
damages  testified  to  by  the  witnesses  was 
$150  per  acre  for  the  first  year's  growth,  and 
$50  per  acre  for  the  second  year's  growth; 
while  a  large  number  of  witnesses  placed  the 
damages  at  $100  per  acre  for  each  year's 
growth,  and  the  evidence  clearly  shows  that 
at  the  end  of  the  year  1911  the  trees  planted 

Digitized  by  VjOOQIC 


Idaho) 


HODOES  T.  TDOEER 


1139 


had  no  value  as  an  apple  orchard.  Tlie 
amount  of  damages  demanded  by  the  com- 
plaint was  $15,200.  The  verdict  of  the  Jury 
was  that  the  damage  sustained  was  fl.OOO, 
and  certainly  the  jury  did  not  allow  double 
damages  for  the  year  1911. 

Objections  are  urged  to  other  Instructions, 
that  they  were  contradictory,  and  that  the 
court  erred  In  not  giving  certain  Instructions 
asked  by  the  defendant.  We  have  examined 
all  the  Instructions  given  and  the  Instructions 
refused,  and  from  such  examination  there 
can  be  no  question  but  that  the  trial  court 
clearly  advised  the  Jury  upon  the  law  of  the 
case,  and  that  the  Instructions  are  applicable 
to  the  facts  as  shown  by  the  evidence. 

We  find  no  error  In  the  record  which  Is  a 
reversible  error.  The  Judgment  Is  afiSrmed. 
Costs  awarded  to  respondent 

AILSHIB,  O.  J.,  and  SULLIVAN,  J.,  con- 
cur. 

On  Rehearing. 

SUIililVAN,  3.  A  rehearing  was  granted 
In  this  case,  additional  briefs  were  filed  and 
oral  argument  made  and  the  court  has  care- 
fully considered  the  case  and  concluded  that 
there  Is  substantial  evidence  to  sustain  the 
verdict  and  Judgment,  and  that  the  Instruc- 
tions fairly  cover  the  law  of  the  case.  We 
do  not  find  sufficient  error  In  the  record  to 
Justify  a  reversal  of  the  Judgment,  and  we 
hereby  afBrm  and  confirm  the  original  ded- 
slen  of  this  court  In  this  case. 

AILSHIB,  C,  J.,  and  STEWART,  J.,  con- 
cur. 


HODGES,  Mayor,  v.  TUCKER  et  al. 
(Supreme  Court  of  Idaho.    Feb.  12,  1914.) 

1.  MuNiciFAi.  Corporations  (I  159*)— Re- 
moval    OF     Officers— JuBiSDiCTioN—Dis- 

TBICT  COUBT. 

Section  7459,  Rev.  Codes,  contains  no  spe- 
cific provision  relating  to  municipal  officers,  and 
there  is  no  attempt  or  intent  either  expressed,  or 
from  which  a  presumption  could  be  entertained, 
to  confer  jurisdiction  upon  the  district  court 
to  hear  and  determine  a  cause  growing  out  of 
the  violation  of  a  city  ordinance,  or  neglect  of 
duty  to  enforce  a  city  ordinance.  In  cities  that 
have  organized  and  accepted  the  provisions  of 
the  Black  Law  (chapter  82,  Laws  of  1911). 

[EJd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  350-356 ;  Dec.  Dig. 
§  159.»] 

2.  Municipal  Corporations  (i  159*)— Re- 
uovAL  of  Officebs— Jurisdiction— Dis- 
trict Court. 

Sections  3829  and  3830^  Rev.  Codes,  pro- 
vide for  the  creation  of  district  courts,  and  sec- 
tion .3829  provides  as  follows:  "District  courts 
are  hereby  established  to  be  held  in  each  of  the 
counties  of  this  state  which  have  been  or  may 
hereafter  be  organized  by  law,  for  the  purpose 
of  hearing  and  determining  all  matters  and 
causes  arising  under  the  laws  of  this  state. 
This  court  is  presided  over  by  district  judges 
chosen  by  the  qualified  electors  of  their  respec- 
tive districts  for  a  term  of  four  years." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $  350-356 ;  Dec.  Dig. 
I  159.*] 


3.  Municipal  Corfobations  (S  159*)— Re- 
moval OF  Officers— Jurisdiction — Dis- 
TBicT  Court. 

Section  20,  art  6.  of  the  Constitution  of 
this  state,  provides:  'The  district  court  shall 
have  original  jurisdiction  in  all  cases,  both  at  law 
and  in  equity,  and  such  appellate  jurisdiction 
as  may  be  conferred  by  law. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  350-356;  Dec  Dig. 
I  159.*] 

4.  Municipal  Cospobations  (J  169*)— Re- 
moval OF  Officers— Jurisdiction. 

Section  7459  is  a  general  statute  which  was 
enacted  l>efore  the  adoption  of  the  Constitution, 
and  its  provisions  are  not  incorporated  in  the 
Black  Law  (Laws  1905,  c.  82),  and  therefore  it 
Is  not  in  force  as  to  municipalities  organized 


ment  for  cities  of  the  state  of  Idaho  now  or  here- 
after having  a  population  of  2,500  or  over,  pro- 
vided that  such  cities  become  organized  under 
an  election  as  provided  for  in  such  act. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  350-356 ;   Dec.  Dig. 

6.  Municipal  Corporations  (|f  124,  159*)— 
Removal  of  Officers— Jubibdiction — Dis- 
trict Court. 

Section  7459,  Rev.  Codes,  was  a  general 
statute  at  the  time  it  was  adopted,  and  does 
not  apply  to  cities  and  municipalities  of  the 
state  which  have  the  necessary  population  and 
have  adopted  the  Black  Law  (Laws  1911,  c.  82) 
by  popular  vote,  and  such  section  is  inconsistent 
with  the  scheme  devised  in  and  by  the  Black 
Law,  and  has  no  application  and  does  not  con- 
trol the  provisions  embraced  in  chapter  82,  Laws 
of  1911. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gt  290-297,  350-356; 
Dec.  Dig.  ||  124,  159.*] 

e.  Municipal  Cobpobations  (S  124*)— Stat- 
utes (5  181*)— Removal  of  Officebs-^u- 
risdiction. 

The  Black  Law  (Laws  of  1911,  p.  280), 
when  considered  as  a  whole,  indicates  that  the 
Legislature  in  enacting  the  same  intended  to 
provide  a  system  complete  within  itself  so  far 
as  the  provisions  of  the  act  provide,  and  where 
it  provides  a  method  or  means  for  doing  an  act 
such  as  the  removal  of  an  ofBcer  elected  under 
its  provision,  it  must  and  was  intended  to  be 
exclusive  of  any  other  remedy  provided  prior 
to  the  enactment  of  chapter  82,  Laws  of  1911, 
and  the  Legislature  has  provided  the  recall  pro- 
vision of  the  Black  Law  as  the  only  and  ex- 
clusive means,  except  other  provisions  which 
relate  to  the  power  of  the  council  in  removing 
an  appointive  officer  provided  for  in  the  Black 
Law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Jl  290-297 ;  Dec.  Dig. 
tl24;*  Statutes,  Cent  Dig.  §§  259,  263;  Dec. 
big.  I  181.*] 

7.  Municipal  Corporations  (§  52*)— "Gov- 
ernment." 

As  used  in  the  Black  Law  (Laws  1911,  c. 
82),  entitled  "An  act  providing  a  form  of  gov- 
ernment for  cities,"  etc.,  the  word  "government" 
is  used  in  its  political  sense,  in  which  sense  it 
signifies  that  form  of  fundamental  rules  by 
which  the  members  of  a  body  politic  regulate 
their  social  action,  and  the  administration  of 
public  affairs  according  to  established  Consti- 
tutions, laws,  and  usages. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  141-143;  Dec.  Dig. 
i  52!* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3139.] 
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8.  Statutes  (I  228*)— Exception  and  Pbo- 

VIBO. 

An  exception  in  a  statute  excepts  out  a 
matter  absolutely,  while  a  proviso  defeats  the 
matter  conditionally. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cebt.  Dig.  S  310;  Dec  Dig.  |  228.*] 

Original  application  by  Arthur  Hodges, 
Mayor  of  Boise  City,  for  writ  of  prohibition 
restraining  and  prohibiting  Hon.  C.  P.  Mc- 
Carthy, Judge,  from  exercising  jurisdiction 
in  an  action  by  John  Tucker  to  remoTC  ap- 
plicant from  ofElce.  Application  granted,  and 
writ  issued. 

Cliarles  F.  Reddoch  and  J.  B.  Eldrldge, 
both  of  Boise,  for  plaintiff.  &  L.  Tipton,  ot 
Boise,  for  defendants. 

STEWART,  J.  This  action  is  an  original 
application  in  this  court  for  a  writ  of  prohi- 
bition to  prohibit  Hon.  Charles  P.  McCarthy, 
one  of  the  Judges  6t  the  district  court  of  the 
Third  Judicial  district  of  the  state  of  Idaho, 
from  exercising  Jurisdiction  in  an  action 
brought  in  said  district  court  by  John  Tuck- 
er to  remove  Arthur  Hodges,  as  mayor  of 
Boise  City.  The  action  was  brought  under 
section  7459,  Rev.  Codes,  upon  the  ground 
that  Arthur  Hodges,  as  mayor,  has  failed 
and  neglected  as  said  mayor  to  enforce  cer- 
tain ordinances  of  Boise  City  relative  to  the 
keeping  and  maintaining  of  bawdyhonses 
therein,  which  prohibits  the  same,  and  which 
bawdybouses  are  prohibited  by  the  penal 
laws  of  the  state  of  Idaho.  To  the  petition 
for  the  writ  of  prohibition  the  defendants 
filed  a  general  demurrer. 

[1,4-1]  Section  7459  of  the  Rev.  Codes  Is 
as  follows:  "When  an  information  in  writ- 
ing, verified  by  the  oath  of  any  person,  is 
presented  to  a  district  court,  alleging  that 
any  ofllcer  within  the  Jurisdiction  of  the 
court  has  been  guilty  of  charging  and  col- 
lecting illegal  fees  for  services  rendered  or 
to  be  rendered  in  his  office,  or  has  refused  or 
neglected  to  perform  the  official  duties  per- 
taining to  his  office,  the  court  must  cite  the 
party  charged  to  appear  before  the  court  at 
a  time  not  more  than  ten  nor  less  than  five 
days  from  the  time  the  information  was  pre- 
sented, and  on  that  day  or  some  otlier  subse- 
quent day,  not  more  than  twenty  days  from 
that  on  which  the  information  was  present- 
ed, must  proceed  to  bear  in  a  summary  man- 
ner, the  information  and  evidence  offered  In 
support  of  the  same,  and  the  answer  and  ev- 
idence offered  by  the  party  Informed  against; 
and  if  on  such  hearing  it  appears  that  the 
charge  is  sustained,  the  court  must  enter  a 
decree  that  the  party  informed  against  be 
deprived  of  his  office,  and  must  enter  a  Judg- 
ment for  five  hundred  dollars  in  favor  of  the 
informer,  and  such  costs  as  are  allowed  In 
civil  eases." 

The  petition  for  the  writ  alleges  that  sec- 
tion 7469  of  the  Rev.  Codes,  upon  which  the 
application  is  bused,  and  under  which  it  is 


sought  to  remove  and  oust  the  plaintiff  from 
Ills  office  as  mayor,  was  in  force  and  effect 
at  the  time  of  the  enactment  of  said  Black 
Law,  being  chapter  82  of  the  Laws  of  1911, 
and  ttiat  it  is  inconsistent  with  the  scheme 
of  municipal  government  therein  provided,  in 
that  said  act  provides  tlie  method  and  ma- 
cliinery  for  removing  the  elective  officials  of 
a  city  operating  under  its  provisions,  and 
that  said  section  7459  has  been  repealed  and 
suspended  so  far  as  it  affects  the  officials  of 
Boise  City  operating  under  said  Black  Law. 
Chapter  82  referred  to,  section  34,  pro- 
vides: "The  holder  of  any  elective  office, 
whether  elected  or  appointed  thereto,  may  be 
removed  therefrom  by  recall:  Provided,  that 
no  recall  petition  shall  be  filed  against  any 
officer  until  he  has  actually  held  his  office 
for  at  least  three  (3)  months."  Chapter  82 
also  provides  that  in  the  event  of  a  vacancy 
In  the  office  of  mayor  or  councilman,  or  if  an 
election  should  fail  by  reason  of  a  tie  vote 
at  any  second  municipal  election  held  un- 
der its  provision,  the  council  shall  appoint  a 
quaHfled  person  to  fill  such  vacancy,  and  in 
either  event  the  person  so  appointed  shaU 
bold  bis  office  subject  to  the  provisions  of  the 
recall  until  the  next  general  municipal  elec- 
tion. 

The  petition  alleges  tliat  all  elective  offi- 
cers of  a  dty  operating  under  the  provisions 
of  the  act,  whether  elected  or  appointed  to 
office,  are  subject  to  removal  by  means  of 
the  recall  therein  provided,  and  not  other- 
wise; that  sections  34  to  61,  inclusive,  of 
chapter  82,  provide  a  full,  complete,  and  ad- 
equate remedy  for  the  removal  of  all  elec- 
tive officials  from  office  in  said  Boise  City, 
whether  elected  or  appointed  thereto,  by 
means  of  the  recall,  and  the  method  and  man- 
ner of  circulating  petitions  and  the  filing 
thereof,  and  the  duties  pertaining  thereto  by 
the  city  officials  are  fuUy  and  specifically  set 
forth  in  the  sections  referred  to,  which  the 
affiant  alleges  to  be  full,  adequate,  and  com- 
plete, and  which  is  the  only,  method  and 
means  contemplated  by  said  act  for  the  re- 
moval of  elective  city  officials  holding  office 
under  the  provisions  of  said  act;  that  the 
action  mentioned  is  returnable  before  the 
Hon.  Charles  P.  McCarthy,  one  of  the  Judges 
of  the  Third  Judicial  district  of  the  state  of 
Idabo,  on  the  17th  day  of  December,  1913, 
and  the  petitioner  is  informed  and  believes, 
and  therefore  upon  such  information  and  be- 
lief alleges,  that  said  defendant,  Hon.  Charles 
P.  McCarthy,  will  proceed  to  the  immediate 
hearing  of  said  cause  upon  the  merits,  forc- 
ing affiant  and  petitioner  to  submit  to  the 
Jurisdiction  of  said  court  for  alleged  delin- 
quency in  office,  when  chapter  82  of  the  bill 
referred  to,  commonly  and  generally  known 
as  the  Black  Law,  under  which  the  petition- 
er was  elected  and  under  which  said  city 
was  at  the  time  of  the  filing  of  said  action 
mentioned  in  paragraph  3,  and  Is  now  oper- 
ating, prescribes  and  provides  the  method. 
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manner,  and  means  for  the  removal  of  affiant 
and  petitioner  from  his  said  office,  and  for 
that  reason  afOant  alleges  that  the  court  and 
the  judge  thereof  Is  without  Jurisdiction  and 
authority  to  try  said  cause,  and  that  he  la 
proceeding  and  threatens  to  proceed  to  Im- 
mediate hearing  thereof,  and,  in  the  event  of 
an  unfavorable  decision  thereon  by  defend- 
ant, the  petitioner  would  be  deprived  of  his 
office  as  mayor,  without  authority  of  and  in 
violation  of  law,  pending  a  decision  thereon 
by  this  court,  which  would  work  a  great  in- 
justice, hardship,  and  Irreparable  injury  upon 
affiant;  that  said  court  Is  without  jurisdic- 
tion for  the  further  reason  that  section  7459 
does  not  apply  to  the  removal  of  officers  in 
cities  and  towns;  that  the  petitioner  is  with- 
out speedy  and  adequate  remedy  in  the  or- 
dinary coarse  of  law. 

The  first  question  presented  to  this  court 
is  whether  section  7459,  Rev.  Codes,  applies 
to  municipalities,  and  does  chapter  82,  Laws 
of  1911,  p.  280,  known  as  the  Black  Law,  en- 
acted by  the  Legislature  and  approved  March 
13,  1911,  with  an  emergency  clause  that  the 
act  shell  be  in  force  and  effect  from  and  aft- 
er its  passage  and  approval,  repeal  the  pro- 
visions of  section  7459,  and  in  so  doing  cre- 
ate the  exclusive  remedy  for  the  removal  of 
officers  of  Boise  City? 

Section  7459  was  enacted  by  the  Legisla- 
ture of  the  territory  of  Idaho,  before  the 
adoption  of  the  Constitution.  This  court 
passed  upon  this  statnte  in  the  case  of  Ban- 
kin  T.  Jauman,  4  Idaho,  63,  36  Pac.  502,  and 
upon  rehearing  the  court  said:  "The  whole 
subject  of  county  government,  the  designating 
of  county,  township,  and  district  officers  (ex- 
cept justices  of  the  peace  and  general  officers 
of  the  militia),  and  the  providing  for  their 
appointment  or  election,  was,  by  the  organic 
act  of  the  territory,  left  with  the  Governor 
and  legislative  assembly;  and  a  recognized 
incident  of  the  power  thus  granted  was  the 
authority  to  provide  for  the  removal  of  un- 
worthy and  incompetent  persons  from  such 
offices."  In  the  above  case  reference  Is  made 
to  section  7459,  which  was  a  territorial  stat- 
ute; in  said  act  no  reference  was  made  to  the 
officers  of  municipalities,  and  the  court  doubt- 
less had  this  in  mind  when  it  rendered  the 
opinion  In  the  case  of  Rankin  v.  Janman, 
sapra. 

Section  6,  art  18,  of  the  Construction  of  the 
state  of  Idaho  provides  as  follows:  "The 
Legislature  by  general  and  uniform  laws 
shall  provide  for  the  election  biennially  in 
each  of  the  several  counties  of  the  state,  of 
county  commissioners,  a  sheriff,  a  county 
treasurer,  who  Is  ex  officio  public  administra- 
tor, a  probate  judge,  a  county  superintendent 
ot  public  Instrnction,  a  county  assessor,  who 
la  ex  officio  tax  collector,  a  coroner  and  a 
surveyor.  The  clerk  of  the  district  court 
shall  be  ex  officio  auditor  and  recorder.  No 
other  county  offices  shall  be  established,  but 
the  Legislature  by  general  and  uniform  laws 


shall  provide  for  such  township,  precinct  and 
municipal  officers  as  public  convenience  may 
require,  and  shall  prescribe  their  duties,  and 
fix  their  terms  of  office."  This  provision  of 
the  Constitution  creates,  by  specific  reference, 
all  county  officers  as  constitutional  officers, 
and  provides  that  the  Legislature,  by  general 
and  uniform  laws,  shall  provide  for  muni- 
cli>al  officers  as  public  convenience  may. re- 
quire, and  prescribe  their  duties  and  fix  their 
terms  of  office.  This  provision  of  the  Consti- 
tution distinguishes  county  officers  from  mu- 
nicipal officers,  making  the  first  constitutional 
officers,  while  the  creation  of  municipal  offi- 
cers is  left  wholly  with  the  Legislature.  0th-- 
er  sections  of  the  Constitution  make  consti- 
tutional officers  of  various  state  officers;  but 
nowhere  does  the  Constitution  make  refer- 
ence to  municipal  officers. 

Section  1,  art.  12,  of  the  Constltntion  em- 
powers the  Legislature  to  pass  by  general 
laws  all  necessary  acts  for  the  organlzaUou 
and  classification  of  dtles  and  towns,  and 
section  7459  was  not  intended  by  the  Legisla- 
ture to  apply  to  the  removal  of  municipal 
officers  elected  under  the  Black  Law. 

Boise  City  was  at  the  time  of  the  enact- 
ment of  section  7459,  and  at  the  time  of  the 
adoption  of  the  Constitution  and  of  the  Black 
Law,  operating  under  a  special  charter, 
which  said  charter  was  amended  in  1907, 
with  the  proviso  of  inpeachment  and  removal 
of  dty  officers.  Further,  'Idaho  at  the  time 
section  7459  was  enacted  was  governed  large- 
ly by  appointive  officers. 

Section  7459,  among  other  things,  contains 
the  following  provision:  "When  an  Informa- 
tion In  writing,  verified  by  the  oath  of  any 
person.  Is  presented  to  a  district  court,  alleg- 
ing that  any  officer  within  the  jurisdiction  of 
the  court  has  been  guilty"  of  certain  trans- 
gressions, omissions  or  neglect,  as  the  case 
may  be,  the  court  must  take  action  on  such 
information.  The  Legislature  in  the  forego- 
ing provision  prescribed  no  qualification  or 
fitness  of  the  person  making  the  information, 
or  that  he  be  a  resident  of  the  territory  or 
state,  and  the  statute  makes  no  specific  ref- 
erence to  officers  of  municipalities,  but  la  a 
highly  penal  statute. 

In  the  case  of  Conwell  v.  Village  of  Culde- 
sac,  13  Idaho,  575,  92  Pac.  535,  the  court  dis- 
cussed section  7459  in  the  following  language: 
"This  case  differs  from  that  class  of  cases 
where  the  statute  or  charter  specifies  a  par- 
ticular office,  and  provides  for  the  election, 
appointment,  or  employment  of  an  incumbent 
for  a  fixed  period  of  time.  It  also  differs 
from  those  cases  where  the  statute  enumer- 
ates the  causes  for  which  a  removal  may  be 
made."  In  that  case  the  board  of  trustees 
removed  an  appointive  officer,  and  the  peti- 
tioner held  that  sections  7445  to  7459  provid- 
ed the  exclusive  remedy  for  his  removal. 
The  court  in  that  case  observes:  "The  rem- 
edy there  prescribed  Is  at  best  nothing  more 
than  a  concurrent  and  cumulative  remedy 
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with  that  being  pnrsned  by  the  board  of  trus- 
tees. •  ♦  •  We  do  not  think  it  was  ever 
Intended  by  the  Legislature  that  mnnldpal 
authorities  should  go  into  a  district  court 
every  time  they  want  to  discharge  an  appoint- 
ive officer  or  employe.  In  fact,  at  the  time 
sections  7445  to  7459  were  enacted,  the  terri- 
tory had  no  general  incorporation  law  for 
cities,  towns,  and  villages,  but,  on -the  con- 
trary, our  cities  and  towns  were  incorporated 
by  special  charter,  and  special  powers  were 
granted  the  municipal  authorities  with  refer- 
ence to  the  employment,  removal,  and  dis- 
charge of  local  officers.  We  doubt,  however, 
if  it  was  ever  within  the  contemplation  of  the 
lawmakers  that  these  sections  of  the  statute 
should  have  any  application  to  appointive 
officers  witliin  municipalities." 

It  is  clear  that  this  provision  of  the  statute 
does  not  refer  to  any  class  of  officers  of  muni- 
cipalities, but  was  designed  to  apply  to  such 
officers  as  are  named  in  the  statute  and  Con- 
stitution. It  simply  provides  that  informa- 
tion may  be  filed  by  any  person  against  any 
officer  within  the  Jurisdiction  of  the  court. 

[7]  Chapter  82  of  the  Laws  of  1911,  com- 
monly known  as  the  Black  Law,  provides  in 
its  title:  "An  act  providing  a  form  of  gov- 
ernment for  cities  of  the  state  of  Idaho,"  etc. 
This  court  has  discussed  and  determined  that 
where  a  legislative  act  is  not  clear  as  to  the 
Intention,  the  title  may  be  looked  to,  and  in 
construing  this  statute  we  call  attention 
to  the  language  used,  "form  of  government," 
as  it  is  construed  in  the  case  of  Winspear 
V.  District  Tp.  of  Holman,  37  Iowa,  542: 
"Government,  in  a  political  sense,  signifies 
that  form  of  fundamental  rules  by  which  the 
members  of  a  body  politic  regulate  their 
social  action,  and  the  administration  of  pub- 
lic affairs  according  to  established  constitu- 
tions, laws,  and  usages.''  See,  also,  Words 
and  Phrases,  vol.  4,  p.  3139. 

Section  2  of  the  act  referred  to,  among  oth- 
er things,  provides  as  follows :  .  "The  first 
mayor  elected  after  the  adoption  of  this  act 
shall  hold  office  until  the  next  general  elec- 
tion, or  until  his  successors  shall  be  elected 
and  qualified;  thereafter  a  mayor  shall  be 
elected  every  two  (2)  years  and  shall  hold 
office  until  his  successor  shall  be  elected  and 
qualified,    except   as    hereinafter   provided." 

Section  2  (a)  states  the  exception:  "If  a 
vacancy  shall  occur  in  the  office  of  mayor  or 
councilman,  the  council  shall  appoint  a  qual- 
ified person  to  fill  such  vacancy.  If  at  any 
second  municipal  election,  when  such  second 
municipal  election  is  necessary,  held  under 
the  provisions  of  this  act,  the  mayor  or 
other  member  of  the  council  be  not  elected 
by  reason  of  a  tie  vote  among  any  of  the 
candidates  therefor,  then  the  council  after 
the  qualifications  of  the  persons,  if  any,  elect- 
ed thereto  at  such  election  shall  appoint  one 
of  the  persons  receiving  such  tie  vote  to  fill 
such  office  as  in  the  case  of  a  vacancy  there- 
in.    In  each  case  the  person  so  appointed 


shall  hold  office,  subject  to  the  ptovitdons  of 
the  recall  under  the  next  general  municipal 
election." 

Sections  34,  35,  and  36  of  the  Black  Law 
provide  for  removal  of  elective  officers  by  the 
recall.  Section  47  of  the  act  prescribes  a 
penalty  in  addition  to  ouster,  to  the  effect 
that  any  officer  removed  by  recall  shaU  not 
be  appointed  to  any  city  office  or  employment 
within  two  years  after  his  removal. 

There  can  be  no  question  but  that  section 
7459  is  inconsistent  with  the  provisions  for 
the  recall  provided  in  the  Black  Law,  in  that 
It  provides  a  different  penalty.  Section  7459 
provides  for  the  assessment  of  a  fine  of  |500 
in  favor  of  the  informer  against  the  ousted 
officer.  The  recall  provision  provides  for  ous- 
ter by  recall  and  disqualification  to  hold  of- 
fice for  two  years. 

The  Supreme  Court  of  California,  in  the 
case  of  Dinan  v.  Superior  Court  of  City  and 
County  of  San  Francisco,  6  Cal.  App.  217, 
91  Pac.  806,  lays  down  the  rule  that  section 
772  of  the  Penal  Code  (which  is  the  same  as 
section  7459  of  our  Code)  is  Inconsistent  with 
the  charter  of  San  Francisco  with  respect  to 
its  provisions  for  the  removal  of  an  officer. 
In  this  connection,  there  is  some  difference 
l)etween  section  7459  of  the  Rev.  Codes  and 
section  889  of  the  Code  of  California,  as 
the  latter  provides  that  municipal  officers 
may  be  removed  under  sections  758  to  772, 
which  sections  correspond  to  sections  7445 
to  7459  of  the  Code  of  this  state.  It  may  be 
stated  that  in  this  state  we  have  no  statute 
authorizing  a  summary  proceeding  under  sec- 
tion 7459  against  any  municipal  officer. 

[J]  In  discussing  the  Black  Law  with  re- 
spect to  the  exception  provided  therein  as  re- 
gards the  mayor,  appearing  in  section  2 
thereof,  it  becomes  necessary  to  ascertain 
the  effect  of  such  an  exception.  There  is  a 
vast  difference  between  the  functions  of  an 
exception  and  that  of  a  proviso.  An  excep- 
tion excepts  out  absolutely;  a  proviso  defeats 
conditionally.  Section  2,  with  respect  to  the 
mayor,  contains  an  absolute  exception,  that 
he  will  hold  office  "except  as  hereinafter  pro- 
vided." This  is  an  absolute  exception.  No 
reference  is  made  to  any  other  law;  the 
statute  does  not  say  "except  as  hereinafter 
provided";  and  "according  to  all  laws  now 
governing  the  removal  of  officials,  or  any  law 
removing  officials,"  as  would  have  been  done 
had  the  Legislature  intended  that  the  Black 
Law  at  the  time  it  was  enacted  should  be 
cumulative. 

Upon  the  question  of  remedy  provided  in 
the  Black  Law,  the  courts  of  many  states 
have  construed  legislation  similar  to  the 
Black  Law,  which  contained  provision  for 
removal  of  officers  by  recall,  and  have  declar- 
ed, or  omitted  to  so  declare,  as  to  whether 
or  not  the  remedy  is  cumulative.  Chapter  48 
of  the  1907  Sess.  Laws  of  Iowa,  p.  46,  pro- 
vides for  the  recall,  and  says  that  the  meth- 
od of  removal  shall  be  cumulative  and  ad- 
ditional to  the  methods  heretofore  provided 
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by  law.  Section  20  of  chapter  116  of  the 
Sess.  Laws  of  1911  of  Washington,  p.  532, 
provides  for  the  recall,  and  says  snch  method 
of  removal  shall  be  cumulative.  Section  4, 
c  387,  of  the  Sess.  Laws  1911  of  the  state  of 
Wisconsin,  p.  432,  provides  that  the  recall 
as  a  method  of  removal  shall  be  in  addition 
to  other  methods  provided  by  law.  Sess. 
Laws  of  1913  of  the  state  of  Missouri,  p.  452, 
S  48,  provides  for  the  recall  and  declares  it 
to  be  the  cumulative  method  of  removal. 
Section  15,  c.  22,  of  the  1913  Sp.  Sess.  Laws 
of  New  Jersey,  p.  844,  provides  for  removal 
by  recall,  and  also  declares  the  same  to  be 
cumulative.  Section  15,  c.  119,  of  the  Sess. 
Laws  of  South  Dakota  1911,  p.  120,  does 
not  provide  that  the  recall  is  cumulative. 
Chapter  24  of  the  1911  Sess.  Laws,  p.  165, 
of  the  state  of  Nebraska,  provides  for  the 
recall  as  a  method  of  removal  and  declares 
the  same  to  be  cumulative.  Section  29,  a 
57,  1911  Sees.  Laws  of  Montana,  p.  112,  pro- 
vides for  removal  by  recall,  and  declares  the 
same  to  be  cumulative.  Section  18,  c.  84, 
1911  Sess.  Laws  of  Wyoming,  p.  126,  provides 
for  removal  by  recall,  and  declares  the  same 
to  be  cumulative. 

We  think,  under  the  construction  in  the 
case  of  Gillesby  v.  Board  of  Com'rs,  17  Idaho, 
586,  107  Pac.  71,  which  seems  to  be  correct, 
that  the  provision  in  the  Black  Law  providing 
for  the  adoption  of  all  general  laws  not  in- 
consistent. Imported  into  the  Black  Law  such 
provisions  only  as  will  give  force  and  effect 
to  the  statute.  In  giving  force  and  effect  to 
the  statute,  meaning  the  Black  Law,  the 
court  will  not  by  construction,  and  neither 
did  the  Legislature  Intend  to,  iiuport  any  of 
the  general  laws  which  do  not  fall  or  come 
within  the  purview  of  the  Black  Law. 

We  are  of  the  opinion  that,  section  7459  be- 
ing a  general  statute  enacted  before  the  adop- 
tion of  the  Constitution,  its  provisions  are 
not  incorporated  into  the  Black  Law,  and 
therefore  such  section  is  not  in  force  as  to 
municipalities  operating  under  ^the  commis- 
sion form  of  government,  and  that  snch  sec- 
tion does  not  apply  in  the  present  case,  and 
that  the  provisions  of  the  Black  Law  provide 
for  a  complete  form  of  government  for  cities 
of  the  state  of  Idaho  now  or  hereafter  having 
a  population  of  2,500  or  over,  providing  that 
such  cities  may  become  organized  under  the 
provisions  of  that  act  through  the  adoption 
thereof  by  special  election. 

Section  7459  is  not  repealed  by  the  Black 
Law,  but  is  In  force  according  to  the  provi- 
sions of  such  section  of  the  statute,  although 
not  incorporated  in  the  Black  Law.  The 
Black  liaw  \a  the  law  of  this  state,  and  pro- 
vides the  provisions  in  relation  to  municipal- 
ities organized  under  such  law. 

In  the  case  of  Railway  v.  Chicago,  148  111. 
141,  35  N.  E.  881,  the  law  announced  is  ap- 
plicable to  Boise  City. 

Black  on  Interpretation  of  Laws,  p.  10,  an- 
nounces the  rule  of  interpretation  as  follows: 
"The  function  of  establishing  rules  for  the 


construction  and  interpretation  of  statutes, 
though  properly  Judicial,  has  often  been  as- 
sumed by  the  Legislature.  Aside  from  special 
declaratory  or  expository  statutes,  to  be  no- 
ticed in  a  subsequent  chapter,  and  the  'inter- 
pretation clauses'  ordinarily  found  in  elab- 
orate and  complex  pieces  of  legislation,  sep- 
arate statutory  construction  statutes  have 
been  enacted  in  some  of  the  states.  In  some 
cases,  these  do  not  go  beyond  a  general  provi- 
sion that  all  general  terms  and  expressions 
used  in  statutes  shall  be  liberally  construed, 
to  the  end  that  the  true  intention  of  the  Leg- 
islature may  be  fully  carried  out"  The  ob- 
ject of  all  interpretation  is  to  ascertain  the 
meaning  and  will  of  the  lawmaking  body,  to 
the  end  that  It  may  be  enforced,  and  it  is 
not  permissible  under  the  pretense  of  inter- 
pretation to  make  a  law  different  from  that 
which  the  lawmaking  body  intended  to  enact. 

The  case  of  Kessler  v.  Fritchman,  21  Idaho, 
30,  119  Paa  692,  Is  applicable  in  a  way  to 
the  case  now  under  consideration,  and  the 
rule  there  laid  down  is  supported  by  the  fol- 
lowing cases:  Good  v.  Common  CouncU,  5 
Cal.  App.  265,  90  Pac.  44 ;  Hllzinger  v.  Gill- 
man,  56  Wash.  228, 105  Pac.  471,  21  Ann.  Gas. 
305 ;  State  v.  Huston  (Neb.)  143  N.  W.  796 ; 
Barnes  v.  Mayor  of  Chlcopee,  231  Mass.  1, 
99  N.  B.  464 ;  Boone  v.  State,  170  Ala.  57,  54 
South.  109,  Ann.  Cas.  1912C,  1065 ;  Mayor  of 
City  of  Jackson  v.  State  (Miss.)  69  South. 
873;  Salter  v.  Burk,  83  N.  J.  Law,  162,  83 
Atl.  973;  Bonner  v.  Belsterling  (Tex.  Civ. 
App.)  137  S.  W.  1164;  (Jraham  v.  Roberts, 
200  Mass.  152,  85  N.  E.  1009 ;  Cole  v.  Tudier, 
164  Mass.  486,  41  N.  E.  681,  29  L.  R.  A.  6C8. 
These  cases  above  dted  hold  that  the  remedy 
shall  be  noncumulative,  and  the  courts  also 
lean  strongly  toward  the  doctrine  of  permit- 
ting municipalities  to  control  their  own  lo- 
cal affairs,  and  that  the  remedy  of  ouster 
by  summary  proceedings  relates  only  to 
state  and  constitutional  officers. 

In  the  case  of  Kessler  ▼.  Fritchman,  supra, 
this  court  refers  to  the  "new  form  of  govern- 
ment" that  cities  will  become  organized  un- 
der when  they  adopt  the  Black  Law.  In  ar- 
riving at  what .  the  Legislature  Intended, 
when  the  Black  Law  was  adopted  as  the  law 
of  this  state,  such  act  should  be  considered 
as  a  complete  and  clear  and  spedflc  law  for 
a  "form  of  government  for  cities  of  the  state 
of  Idaho  now  or  hereafter  having  a  popula- 
tion bf  2,500  or  over,  providing  that  any  such 
city  may  become  organized  under  the  provi- 
sions of  this  act  through  the  adoption  thereof 
by  special  election,  and  providing  the  provi- 
sions therefor.    •    •    •  •• 

It  is  clear  that  chapter  82  of  the  Black  Law 
used  the  phrase  "a  form  of  government  for 
cities  of  the  state  of  Idaho  now  or  hereafter 
having  a  population  of  2,500  or  over,"  in  the 
ordinary  and  generally  accepted  meaning  of 
the  words  embraced  therein;  that  is  to  say,  it 
was  iatended  to  give  the  cities  of  the  state 
having  the  required  population  the  privilege 
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of  adopting  by  an  election  held  therefor  a 
new  scheme  or  plan  upon  which  to  operate 
and  conduct  Its  affairs;  and  section  7459, 
having  been  adopted  prior  to  the  adoption  of 
the  Constitution,  and  in  the  absence  of  a 
provision  In  relation  to  municipalities,  only 
applies  to  offices  held  under  the  general  laws 
of  the  state,  and  not  to  cities  and  municipali- 
ties of  the  state  which  had  the  necessary 
population,  and  t>ecame  organized  and  adopt- 
ed the  Black  Law  by  popular  vote,  and  such 
section  is  Inconsistent  with  the  scheme  devis- 
ed in  and  by  the  Black  Law,  and  lias  no  ap- 
plication and  does  not  control  the  provisions 
embraced  in  chapter  82,  Laws  of  1011,  p.  280. 

The  Black  Law  indicates,  when  considered 
as  a  whole,  that  the  Legislature  In  enacting 
the  same  intended  to  provide  a  system  com- 
plete within  itself  so  far  as  the  provisions  of 
the  act  provided,  and  where  it  provides  a 
method  or  means  for  doing  an  act,  such  as 
the  removal  of  an  officer  elected  under  its 
provisions,  it  must  have  been  and  was  In- 
tended to  be  exclusive  of  any  other  remedy 
provided  prior  to  the  enacting  of  diapter  82, 
and  that  the  Legislature  has  provided  the  re- 
call provision  of  the  Black  Law  as  the  only 
and  exclusive  means,  except  other  provisions 
which  relate  to  the  power  of  the  council  in 
removing  an  appointive  officer  provided  for 
in  the  Black  Law. 

[8]  The  applicant  refers  to  section  20,  art 
5,  of  the  Constitution  of  this  state,  which  is 
as  follows:  "The  district  court  shall  have 
original  Jurlsdlctloi;  in  all  cases,  both  at  law 
and  In  equity,  and  such  appellate  jurisdiction 
as  may  be  conferred  by  law." 

[2]  Sections  3829  and  3830,  Bev.  Codes, 
provide  for  the  creation  of  district  courts, 
and  section  3829  reads  as  follows:  "District 
courts  are  hereby  established  to  be  held  in 
each  of  the  counties  of  this  state  which  have 
been  or  may  hereafter  be  organized  by  law, 
for  the  purpose  of  hearing  and  determining 
all  matters  and  causes  arising  under  the  laws 
of  this  state.  This  court  Is  presided  over  by 
district  Judges  chosen  by  the  qualified  elec- 
tors of  their  respective  districts  for  a  term  of 
four  years."  Section  8829,  Uev.  Codes,  gives 
the  district  court  Jurisdiction  over  all  mat- 
ters and  causes  arising  under  the  laws  of 
this  state.  Section  20,  art.  6,  of  the  Consti- 
tution, declares  that  the  district  court  shall 
have  original  Jurisdiction  in  all  cases  both  at 
law  and  in  equity,  as  well  as  such  appellate 
jurisdiction  as  may  be  conferred  by  law. 
The  Black  Law  being  a  law  of  the  state,  mat- 
ters arising  thereunder  would  come  under 
the  jurisdiction  of  the  district  court,  in  so 
far  as  determining  the  validity  of  any  ordi- 
nance passed  thereunder.  But,  in  the  pres- 
ent case,  the  Legislature  having  provided  a 
remedy  for  the  removal  of  the  mayor,  such 
remedy  is  exclusive. 

There  are  very  few  states  that  have  such  a 
provision  conferring  jurisdiction  on  courts  as 
this  state  has;   our  Constitution  and  statu- 


tory provision  being  copied  from  the  laws  of 
the  United  States  rather  than  from  the  state 
of  California,  in  relation  to  the  creation  of 
district  courts  and  the  Jurisdiction  of  the 
courts,  and  that  Jurisdiction  comprriiends 
and  means  exactly  what  this  court  said  it 
means  in  the  case  of  Wayne  et  aL  ▼.  Als- 
pach,  20  Idaho,  144,  116  Pac  1083.  as  fol- 
lows: "If  the  court  had  not  Jurisdiction  over 
the  subject-matter,  jurisdiction  cannot  by  ap- 
pearance or  in  any  manner  be  conferred 
whereby  the  parties  will  be  bound,  and  sndi 
defect  or  jurisdiction  Is  not  waived  by  ap- 
pearance. The  parties  cannot  confer  juris- 
diction of  the  subject-matter  by  consent;  they 
can,  however,  confer  jurisdiction  of  the  court 
over  their  persons  by  consent.  Consenting 
parties  cannot  empower  courts  upon  the  sub- 
ject-matter; this  the  law  can  only  do." 

It  Is  clear  in  this  case  that  section  7439 
makes  no  specific  provision  relating  to  the 
removal  of  municipal  officers,  and  there  is  no 
attempt  or  intent,  either  expressed  or  from 
which  a  presumption  could  be  entertained,  to 
confer  jurisdiction  upon  the  district  court  to 
hear  and  determine  the  removal  of  a  mayor 
growing  out  of  the  violation  of  a  city  ordi- 
nance, or  neglect  of  duty  to  enforce  a  dt; 
ordinance,  In  cities  that  liave  organized  and 
accepted  the  provisions  of  the  Blade  Law, 
chapter  82,  Laws  of  1911,  p.  280. 

Section  7445,  Rev.  Codes,  refers  to  munici- 
pal officers  and  states  that  an  accusation  may 
be  lodged  against  them  for  willful  or  corrupt 
misconduct  in  office,  and  not  for  neglect  of 
duty,  as  appears  in  section  7459.  In  section 
7655,  which  confers  jurisdiction  upon  the  dis- 
trict court  to  hear  and  try  prosecutions  upon 
Information,  we  find  this  provision:  "The 
several  courts  of  this  state  shall  possess  and 
may  exercise  the  same  power  and  jurisdic- 
tion to  hear, -try,  and  determine  prosecutions 
upon  information  for  crimes,  misdemeanors 
and  offenses,  to  Issue  writs  and  process,  and 
do  all  other  acts  therein  as  they  possess  and 
may  exercise, in  cases  of  like  prosecution  up- 
on indictments."  This  section  confers  Juris- 
diction upon  the  court  to  try  such  cases  on 
information  where  the  state  Legislature  has 
acted  and  declared  it  to  be  the  duty  and  im- 
posed the  duty  on  an  officer  to  do  certain 
things  under  the  law,  as  the  Legislature  has 
done  with  respect  to  county  commissioners 
and  others.  But  where  the  Legislature  has 
not  conferred  Jurisdiction  by  said  section  or 
any  other  section  upon  the  district  court  to 
determine  matters  with  respect  to  vlolatloa 
of  duties  arising  under  a  dty  ordinance, 
courts  have  not  jurisdiction  to  so  do. 

The  case  of  State  ex  rel.  Brandt,  Mayor,  t. 
Thompson,  91  Minn.  279,  97  N.  W.  887,  Is  a 
case  where  a  statute  related  to  the  creation 
of  municipalities  In  the  state  of  Minnesota, 
where  the  act  provided  for  a  commission 
form  of  government,  and  that  any  officer  or 
employe  of  the  city  guilty  of  misconduct  in 
office,  or  who  offends  against  the  provisions 
of  the  act,  Shall  be  deemed  guilty  of  misde- 
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xueanor,  and  upon  conviction  shall  forfeit  his 
office  and  be  forever  dlaqoallfled  from  hold- 
ing an  ofBce  of  trust  or  profit  under  the  city 
government.  The  court.  In  commenting  up- 
on this  provision,  which  Is  similar  to  the 
Black  Law,  uses  this  language:  "The  conten- 
tion that.  Independent  of  any  statutory  au- 
thority, the  governing  body  of  a  municipality 
has  power  to  remove  Its  mayor  for  cause,  is 
not  sound.  It  is  quite  true,  as  a  general 
proposition,  that  the  power  of  removal  of 
public  officers  is  Incident  to  the  power  of  ap- 
pointment (Parish  V.  St  Paul,  84  Minn.  426, 
87  N.  W.  1124,  87  Am.  St.  Kep.  374);  but  this 
applies  more  particularly  to  appointive  of- 
ficers, and  not  to  those  elected  by  the  people. 
The  subject  of  removal  of  all  officers  Is  with- 
in legislative  control,  and  where  that  body 
prescribed  a  manner  and  method  of  removal 
It  Is  exclusive.  A  method  of  removal  Is  pro- 
vided by  the  statute  under  which  East  Grand 
Forks  is  DOW  incorporated,  and  the  method 
there  pointed  out  must  be  followed." 

In  the  case  of  Hilzinger  v.  GiUman,  56 
Wash.  228,  105  Pac.  471,  21  Ann.  Gas.  305, 
the  court  says:  "For  what  term  was  the 
appellant  elected?  Thif;  inquiry  is  answered 
by  the  charter,  and  the  answer  is  that  he 
was  elected  to  hold  office  until  the  first  Tues- 
day after  the  first  Monday  In  January,  1910, 
unless  removed  for  cause  or  recalled  in  the 
manner  provided  therein." 

It  is  argued  that  the  common  law  or  rule 
cannot  be  Invoked  against  the  mayor,  on 
the  ground  that  such  attempt  would  be  gross- 
ly subversive  of  Justice,  as  the  Black  Law 
applies  to  Boise  City  and  clearly  and  spe- 
cifically provides  the  procedure  to  be  pur- 
sued in  removing  the  mayor,  and  that  such 
statute  is  In  force  as  a  part  of  chapter  82, 
Laws  of  1911,  and  that  the  common  law  Is 
not  applicable  in  this  case. 

We  have  considered  the  briefs  and  the 
oral  arguments  made  by  counsel  in  tills  case, 
and  we  are  satisfied  that  counsel  have  made 
a  thorough  examination  of  all  the  authori- 
ties considering  enactments  in  the  states 
where  laws  similar  to  the  Black  Law  have 
been  construed  by  the  courts,  and  we  are 
satisfied  that  the  law  has  been  sustained 
and  the  right  of  removal  by  recall  has  been 
sustained  as  the  remedy  to  be  pursued  in 
removing  the  mayor  and  officers  of  a  mu- 
nicipality operating  under  the  Black  Law, 
wliich  remedy  is  clearly  provided  for  and 
applies  in  the  cases  considered  by  this  court 
in  this  opinion,  and  that  the  trial  court  has 
no  Jurisdiction  in  the  enforcement  of  dty 


ordinances  where  there  Is  a  penalty  provided 
in  connection  with  the  failure  to  perform 
the  duties  of  the  office  of  mayor. 

It  is  ordered  that  the  trial  Judge,  Hon. 
Charles  P.  McCarthy,  before  whom  the  case 
of  John  Tucker,  Plalntifl!,  v.  Arthur  Hodges, 
Mayor  of  the  City  of  Boise,  Idaho,  Defend- 
ant, was  pending,  consisting  of  two  causes 
of  action  under  section  7459  of  the  Rev. 
Codes,  for  the  purpose  of  removing  and 
ousting  affiant  and  petitioner  from  his  of- 
fice as  mayor,  has  no  Jurisdiction  of  the 
action,  inasmuch  as  section  7459  of  the  Rev. 
Codes  has  no  application  or  force  as  to  the 
municipality  of  Boise  City. 

It  is  therefore  ordered  that  a  permanent 
writ  of  prohibition  issue,  directed  to  Hon. 
Charles  P.  McCarthy,  one  of  the  Judges  of 
the  district  court  of  the  Third  Judicial  dis- 
trict of  Idaho  for  Ada  county,  restraining 
and  prohibiting  him  from  proceeding  fur- 
ther with  the  trial  of  said  causes.  Costs 
awarded  to  plaintiff. 

AILSHIB,  C.  J.  (concurring).  The  chief 
consideration  which  leads  me  to  the  conclu- 
sion reached  by  the  principal  opinion  is  the 
conviction  that  the  ouster  procedure  pro- 
vided for  by  section  7459,  Rev.  Codes,  is 
Inconsistent  with  the  recaU  provisions  of  the 
commission  government  act.  The  recall  may 
be  invoked  by  the  people  for  any  cause  or 
reason  which  may  arise,  and  when  properly 
submitted  the  people  take  a  vote  on  the 
question  and  they  convict  or  acquit;  that  is, 
remove  or  retain  him,  by  a  majority  vote. 
If  they  acquit  the  officer  of  the  charge,  he 
remains  in  office;  if  they  convict,  he  goes 
out.  This  is  the  effect  of  the  recall.  It 
was  certainly  not  intended  that  the  people 
and  the  courts  could  both  hear  and  pass  on 
the  same  charges  at  the  same  time,  and  pos- 
sibly each  reach  a  different  result  from  the 
other.  These  things  convince  me  that  it 
was  intended  that,  where  a  city  adopts  the 
provisions  of  the  Black  Law,  It  would  there- 
by abandon  the  court  and  Judicial  methods 
of  procedure  for  removal  of  officers  and  sub- 
stitute the  recall  therefor.  I  cannot  avoid 
the  conclusion  that  the  adoption  by  a  dty 
of  the  provisions  of  the  Black  Law  has  the 
effect  of  suspending  the  operation  of  sec- 
tion 7469  of  the  Revised  Codes  as  to  all  offi- 
cers of  such  city.  I  concur  In  issuing  the 
writ 

StnJilVAN,  J.,  concurs. 
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UTAH  BANKINO  CO.  v.  NEWMAN. 
(Supreme  Court  of  Utah.    Feb.  6,  1914.) 

1.  Biixs  AND  Notes  (§  523*)— Actions— Suf- 
ficiency OF  Evidence. 

Evidence  in  an  action  on  a  note  held  to 
sustain  the  court's  finding  that  the  party  who 
indorsed  the  note  to  plaintiff  bad  neither  ex- 
press nor  implied  authority  from  the  payee  so 
to  do. 

[Ed.  Note. — FoT  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  1822-18i25;    Dec.   Dig.  § 

2.  Pbincipai.  and  Agent  (J  109*)— Indobsb- 

MENT— ATJTHOBITT  TO   IndOBBE. 

The  authority  of  an  agent  to  indorse  com- 
mercial paper  is,  on  account  of  its  negotiable 
character,  to  be  strictly  construed,  and  will 
not  be  implied  from  a  general  authority  to 
transact  business  for  the  principal,  unless  such 
power  is  necessary  to  the  accomplishment  of 
the  agency. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  U  HlS-322,  360,  361, 
365;    Dec  Dig.  S  109.*] 

3.  Pbincifal  and  Agent  ({  109*)— Indobsk- 

MENT — AUTHOBITT   TO    INDOBSE. 

The  authority  of  an  agent  to  indorse  ne- 
gotiable paper  could  not  be  based  upon  prior 
customary  acts,  where  it  did  not  appear  that 
the  indorsee  ever  knew  of  a  single  instance  of 
the  payee's  having  knowingly  ratified  an  unau- 
thorized indorsement  by  such  agent,  since,  to 
base  authority  on  custom,  the  paper  must  have 
been  taken  upon  the  indorsee's  faith  in  the 
agent's  authority  caused  by  such  custom. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  H  31S-322,  360,  361, 
365;   Dec.  Dig.  J  109.»] 

4.  Appeal  and  Bbbob  (|  1047*)  —  Review — 
Habmlgss  Brbob  —  Ebrobs  not  Affecting 
Result. 

Errors,  if  any,  in  the  rulings  on  evidence 
were  without  prejudice,  where  the  result  would 
not  have  been  changed  if  the  court  bad  ruled 
as  requested  by  appellant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4132,  4133,  4146-4152; 
Dec.  Dig.  I  1047.*] 

5.  Bills  and  Notes  (}  160*)— Nkootiabilitt 
—  Cebxaintt  as  to  Amount  —  Attobnet's 
Fees. 

A  provision  in  a  note  for  the  payment  of  a 
reasonable  amount  as  an  attorney  s  fee  did  not 
destroy  its  negotiable  character  by  making  the 
amount  to  be  paid  uncertain.t 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  403;   Dec.  Dig.  §  160.*] 

Appeal  from  District  Court,  Fourtli  Dis- 
trict ;  A.  B.  Morgan,  Judge. 

Action  by  the  Utah  Banking  Company 
against  F.  W.  Newman.  Prom  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

C.  S.  Patterson,  of  Salt  Lake  City,  for  ap- 
pellant. Harvey  Cluff,  of  Prove,  for  re- 
spondent. 

FRICK,  J.  This  action  was  commenced 
by  the  plaintiff,  appellant  here,  as  indorsee 
of  the  promissory  note  sued  on.  In  the  com- 
plaint It  was.  In  substance,  alleged  that  appel- 
lant Is  a  corporation,  and  that  on  the  Ist 
day  of  November,  1909,  the  defendant,  F. 
W.  Newman,  respondent  In  this  court,  made 
and  delivered  to  the  "Baldwin  Company,"  -a 


corporation,  his  promissory  note  for  the  sum 
of  1250,  payable  to  the  order  of  said  com- 
pany as  follows:  $125  on  November  1,  1909, 
and  $125  on  January  1,  1910,  with  10  per 
cent.  Interest  after  maturity;  that  the  sum 
of  $126  was  duly  paid ;  that,  before  the  ma- 
turity of  said  note,  "the  same  was  duly  trans- 
ferred by  said  Baldwin  Company  to  this 
plaintiff  In  the  regular  course  of  business, 
and  the  plaintiff  is  now  the  owner  and 
bolder  thereof";  that  the  note  provides  for 
the  payment  of  a  reasonable  attorney's  fee 
in  case  suit  Is  brought  to  collect  the  same, 
and  that  $100  Is  a  reasonable  fee.  Judgment 
was  prayed  for  said  sum  of  $125,  with  Inter- 
est as  aforesaid,  and  for  an  attorney's  fee. 
The  respondent  filed  an  answer  to  the  com- 
plaint, In  which  he  admitted  the  corporate 
capacity  of  appellant  and  the  Baldwin  Com- 
pany, admitted  the  execution  of  the  note  sued 
on,  and  denied  all  other  allegations  of  the 
complaint.  As  an  affirmative  defense,  he 
pleaded  that  the  note  sued  on  was  given 
by  respondent  to  the  Baldwin  Company  for  a 
certain  piano  of  which  said  company  was 
the  owner  and  which  was  purchased  by  him  ; 
that  the  note  In  question  never  was  delivered 
to  the  Baldwin  Company,  but  was  "unlaw- 
fully and' fraudulently  delivered"  to  the  ap- 
pellant by  one  H.  E.  Giles,  Jr.;  that  the 
respondent  was  thereafter  compelled  to  pay 
to  the  Baldwin  Company  the  consideration 
for  said  piano,  and  that  said  appellant  "un- 
lawfully and  fraudulently  retains  possession 
of  said  note  without  any  consideration  what- 
ever." A  trial  to  the  court  without  a  Jury 
resulted  in  a  judgment  In  favor  of  respond- 
ent, from  which  judgment  this  appeal  Is  pros- 
ecuted. 

While  the  issues  are  not  as  clearly  defined 
by  the  pleadings  as  they  should  be,  yet  it 
appears  from  the  record  that  the  parties 
clearly  understood  each  other's  claims,  and 
that  the  case  was  tried  upon  the  following 
propositions:  (1)  That  the  H.  E.  Giles,  Jr., 
mentioned  In  the  answer,  and  to  whom  the 
note  sued  on  was  delivered  by  respondent, 
was,  at  the  time  the  note  was  given,  not  the 
agent  of  the  Baldwin  Company,  the  osten- 
sible Indorser;  and  (2)  that.  If  he  was  the 
agent,  he  nevertheless  was  without  authority 
to  Indorse  the  notes  that  were  given  for  the 
purchase  price  of  pianos,  and  which  were 
made  payable  to  the  order  of  the  Baldwin 
Company;  the  owner  of  said  pianos. 

[1]  While  appellant's  counsel  has  assigned 
a  number  of  errorsi^  yet.  In  his  brief,  the 
principal  one  relied  on  Is  the  one  that  the 
court  erred  In  finding  that  said  Giles,  Jr., 
did  not  have  authority  to  Indorse  the  note 
In  question,  for  the  reason  that  upon  that 
question  the  evidence  Is  all  one  way,  and 
shows  that  he  had  such  authority.  In  view 
of  the  conclusion  reached.  It  Is  not  necessary 
for  us  to  consider  the  question  of  whether 
said  Giles,  at  the  time  the  note  was  given 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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and  indorsed  by  Um,  was  the  agent  of  the 
Baldwin  Company.  We  shall  therefore  dis- 
pose of  the  case  upon  the  sole  questiou  of 
whether  said  QUes  had  authority  to  indorse 
the  note  or  not  Appellant,  in  support  of  its 
contention  that  said  Giles  was  the  agent  of 
the  Baldwin  Company,  and  that  he  had  au- 
thority to  take  notes  made  payable  to  the 
order  of  said  company  and  to  indorse  them, 
produced  the  note  sued  on  in  evldenoe,  from 
which  It  appeared  that  it  was  dated  Novem- 
ber 1,  1909 ;  that  it  was  given  for  $250,  $125 
of  which  was  payable  on  the  day  it  bore  date, 
and  the  remaining  $125  on  January  1,  1910, 
with  10  per  cent  interest  after  maturity; 
that  the  note  was  given  for  a  certain  piano 
which  respondent  purchased  from  said  Qiles, 
and  which  was  the  property  of  the  Baldwin 
Company;  that  the  note  was  made  payable 
to  the  order  of  the  Baldwin  Company;  that 
it  provided  for  a  reasonable  attorney's  fee, 
and  was  by  said  Giles  sold  to  the  appellant, 
and  by  him  Indorsed  as  follows:  "Pay  to  the 
Utah  Banking  Co.,  The  Baldwin  Co.,  per  H. 
E.  Giles,  Jr."  The  payment  of  the  $125  was 
also  indorsed  on  the  note.  Appellant  also 
produced  in  evidence  a  written  agreement 
dated  May  9,  1909,  entered  into  by  said  Giles 
and  the  Baldwin  Company  wherein  said  com- 
pany agreed  to  consign  to  said  Giles  pianos 
for  sale  upon  the  terms  and  conditions  In 
said  agreement  expressly  stated.  There  is 
absolutely  nothing  In  said  agreement  which 
confers  either  express  or  implied  authority 
upon  said  Giles  to  indorse  the  notes  which 
might  be  taken  if,  in  any  case,  said  Giles 
did  not  sell  the  pianos  consigned  to  him  un- 
der the  agreement  for  cash.  Appellant  also 
produced  in  evidence  certain  letters  that  were 
written  by  one  H.  G.  Wilson,  as  the  repre- 
sentative of  the  company,  but  what  the  na- 
ture or  character  of  his  authority  was  is  not 
shown.  Some  of  the  letters  aforesaid  were 
directed  to  Giles  &  Amtoft,  and  others  to  H. 
E.  Giles,  Jr.,  personally.  The  letters  were 
aU  written  on  and  between  the»24th  day  of 
April,  1909,  and  the  8th  day  of  June  follow- 
ing, and  some  months  before  the  note  in  ques- 
tion was  given.  There  is  nothing  in  any  of 
the  letters  which  conferred  any  authority 
upon  said  Giles  to  indorse  notes  which  were 
made  payable  to  the  Baldwin  Company  or 
order.  Those  letters,  however,  do  show  that, 
during  the  period  of  time  in  which  they  were 
written,  said  Giles  was  engaged  in  selling 
pianos  belonging  to  the  Baldwin  Company. 
There  is  other  evidence  which  was  produced 
by  appellant,  but  none  which  established 
the  fact  that  said  Giles  had  express  authority 
to  indorse  the  Baldwin  Company  notes. 

The  respondent  produced  a  Mr.  Wood  as  a 
witness,  who,  among  other  things,  testified 
as  follows:  "My  home  Is  In  Denver,  Colo. 
I  am  working  for  the  Baldwin  Company.  I 
am  wholesale  representative  of  the  Baldwin 
Company,  superintending  agencies,  looking 
after  agents  and  collections  and  settlements. 


whenever  it  Is  necessary,  in  the  name  of  the 
company."  After  showing  further  his  connec- 
tion with  the  business  afCalrs  of  the  company, 
and  his  authority,  he  was  asked  the  following 
question:  "Did  Mr.  Giles  during  that  period 
from  September  7  to  November  1  (1909),  or 
at  any  other  time,  ever  have  any  right,  pow- 
er, or  authority,  or  instructions  from  you, 
or  under  any  contract  that  you  made  with 
him,  to  indorse  your  paper?"  The  witness 
answered,  "No  sir."  The  record  shows  that 
the  reference  In  the  foregoing  question  was 
to  the  Baldwin  Company  paper.  The  witness 
also,  in  other  terms,  denied  the  authority  of 
Mr.  Giles  to  indorse  the  company's  paper, 
but,  in  that  connection,  also  admitted  that 
Mr.  Giles  was  employed  by  the  Baldwin 
Company  to  sell  its  pianos  during  the  year 
1909,  but  insisted  that  the  agency  was  sever- 
ed some  time  in  Sejitember  of  that  year.  It 
is  from  the  admissions  of  this  witness  that 
Giles  was  engaged  in  selling  pianos  for  the 
Baldwin  Company  that  appellant's  counsel 
says  the  authority  claimed  by  him  is  made  to 
appear.  Whether  Mr.  Giles  was  clothed 
with  express  authority  to  indorse  the  paper 
of  the  Baldwin  Company  was  certainly  a 
question  of  fact,  and  whether  be  had  implied 
authority  or  not  was  perhaps  one  of  mixed 
law  and  fact  From  all  the  evidence  produc- 
ed before  the  trial  court,  that  court  certainly 
was  justified  in  finding  no  express  authority 
was  ever  conferred  on  Mr.  Giles  to  indorse 
the  paper  of  the  Baldwin  Company,  regard- 
less of  how  he  obtained  such  paper.  Nor  do 
we  think  there  is  anything  in  the  evidence 
from  which  such  authority  may  be  deduced 
either  as  a  matter  of  law  or  fact. 

[2]  In  1  Daniels,  Negotiable  Instruments 
(6th  Ed.)  i  292,  the  general  rule  respecting 
the  Implied  authority  of  an  agent  or  attorney 
to  Indorse  the  paper  of  his  prlndpal  is  stated 
thus:  "When  the  authority  to  execute  or  in- 
dorse a  negotiable  instrument  is  sought  to 
be  deduced  from  an  agency  to  do  certain  oth- 
er acts  it  must  be  made  to  appear  affirmative- 
ly that  the  signing  or  indorsement  of  such  an 
instrument  was  within  the  general  objects 
and  purposes  of  the  authority  which  was 
actually  conferred.  And  in  interpreting  the 
authority  of  the  agent.  It  is  to  be  strictly 
construed.  Thus  a  general  authority  to 
transact  business  for  the  principal  will  not 
authorize  the  agent  to  bind  him  as  a  party 
to  negotiable  paper,  according  to  many  au- 
thorities, and  the  general  principles  of  the 
law  of  agency."  The  author  in  the  sections 
Immediately  following  the  one  quoted  from, 
g^ves  many  concrete  instances  from  which 
it  was  held  by  the  courts  that  authority  to 
indorse  paper  could  not  be  implied.  An  ex- 
amination of  those  sections  will  disclose  that 
from  the  undisputed  facts  in  this  case,  no  im- 
plied authority  existed  in  Mr.  Giles  to  in- 
dorse the  note  In  question. 

[3]  Nor  is  there  any  merit  in  the  conten- 
tion that  Mr.  Giles'  authority  could  be  Im- 
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plied  from  his  prior  customary  acts.  In  our 
judgment,  there  is  not  sufficient  evidence  in 
this  case  to  justify  a  finding  that  Mr.  Giles 
bad  theretofore  Indorsed  the  iMiper  of  the 
Baldwin  Company,  and  thai  such  acts  on  bis 
part  were  known  to  and  approved  by  said 
company.  If,  In  fact,  any  such  Indorsements 
were  made  by  him.  But,  assuming  that  there 
was  some  evidence  of  that  fact,  yet  the  appel- 
lant has  not  brought  Itself  within  the  rule 
which  would  authorize  a  recovery  upon  that 
ground.  The  author  just  quoted  from,  in  sec- 
tion 297  of  the  volume  referred  to,  points  out 
that  the  paper  "must  have  been  taken  upon 
the  faith  of  prior  customary  acts"  before 
the  holder  thereof  can  recover.  There  1b 
absolutely  nothing  In  this  record  to  show 
that  appellant  knew  of  a  single  Instance 
where  the  Baldwin  Company  had  knowingly 
ratified  an  unauthorized  indorsement  made 
by  Mr.  Giles,  U  he  made  any  such ;  nor  that, 
if  it  knew  of  such  an  instance.  It  purchased 
the  note  In  question  upon  the  faith  of  such  a 
ratification. 

The  following  cases  will  be  found  to  be 
squarely  in  point  upon  the  question  that, 
under  the  undisputed  facts  of  the  case  at  bar, 
Mr.  Giles  had  neither  express  nor  Implied 
authority  to  indorse  the  note  In  question. 
Jackson  Paper  Mfg.  Co.  v.  Commercial  Nat'l 
Bank,  199  m.  151,  65  N.  E.  ,136,  59  L.  E.  A. 
65T,  93  Am.  St  Rep.  113 ;  Davis  v.  Bocklng- 
ham  Inv.  Co.,  89  Va.  290, 15  S.  B.  547;  Engle- 
^rt  V.  Peoria  Plow  Co.,  21  Neb.  41,  31  N. 
W.  391.  See,  also,  cases  cited  in  the  first 
two  cases  above  referred  to. 

In  31  Cyc.  1381,  the  general  rule  U  stated 
as  follows :  "Commercial  paper  passes  current 
to  a  limited  extent  like  money,  and  accord- 
ingly power  to  an  agent  to  make  or  Indorse  it 
is  to  be  strictly  limited,  and  will  never  be  light- 
ly inferred.  The  most  comprehensive  grant. 
In  general  terms,  of  power  to  an  agent  con- 
fers no  power  to  subject  the  principal  to  lia- 
bility on  such  paper,  unless  the  exercise  of 
such  power  is  so  necessary  to  the  accomplish- 
ment of  the  agency  that  such  Intent  of  the 
principal  must  be  presumed  in  order  to  make 
the  power  effectual." 

Suppose  the  Baldwin  Company  did  at  a 
certain  time  authorize  Mr.  Giles  to  sell  pianos 
and  to  receive  either  cash  or  notes  in  consid- 


eration for  them,  which  fact  we  think  Is 
clearly  established,  yet  would  any  one  con- 
tend that  this  would  confer  authority  by  im- 
plication upon  blm  to  indorse  the  notes  re- 
ceived by  him  for  a  sale  made  by  him  at  any 
time?  To  BO  hold  would  be  contrary  to  all 
authority  upon  the  subject.  Nor  does  the 
doctrine  that  either  express  or  manifestly 
implied  authority  of  the  agent  to  indorse  the 
paper  of  his  principal  must  be  shown  work 
a  hardship  on  any  one.  The  purchaser  of 
commercial  paper,  in  purchasing  from  an 
agent,  always  has  the  right  and  option  to  in- 
sist that  the  agent  prove  his  authority  to  In- 
dorse. If  the  agent  has  such  authority,  he, 
as  a  general  rule,  can  easily  prove  it;  but,  if 
the  principal  should  be  held  bound  by  the 
acts  of  an  agent  in  Indorsing  paper  merely 
because  the  agent  has  the  power  to  sell  the 
chattel  for  which  the  paper  in  question  was 
given,  no  principal  could  safely  authorize 
any  agent  to  sell  property. 

[4]  While  the  appellant  has  also  assigned 
error  upon  the  rulings  of  the  court  in  exclud- 
ing and  In  admitting  certain  evidence,  yet 
these  rulings,  even  though  the  court  had 
technically  erred,  In  no  way  have  afCected 
any  substantial  rights  of  the  appellant 
Those  rulings,  of  which  the  appellant  per- 
haps had  a  right  to  complain,  were  not  preju- 
dicial to  It,  since  the  result  would  neces- 
sarily be  the  same  whether  the  court  had 
ruled  as  its  counsel  requested  or  not  As  to 
the  others,  it  la  not  In  a  position  to  complain. 

[J]  Counsel  for  respondent,  however,  con- 
tends that  the  judgment  must  be  upheld  be- 
cause the  note  in  question  was  not  negotiable 
for  the  reason  that  it  contained  a  provision 
for  the  payment  of  a  reasonable  amount  a» 
an  attorney's  fee  which  made  the  amount  to 
be  paid  uncertain.  That  precise  question 
was  decided  by  this  court  against  respond- 
ent's contention  In  McComlck  v.  Swam,  36 
Utah,  6,  102  Pac.  626,  20  Ann.  Cas.  1368.  We 
there  held  that  such  a  provision  in  a  note 
neither  affects  nor  destroys  Its  negotiable 
character. 

For  the  reasons  stated,  the  judgment 
should  be,  and  it  accordingly  is,  affirmed, 
with  costs  to  respondent 

McCARTT,  C.  J.,  and  STRAUP,  J„  concur. 
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STATE   V.   HILL. 
(Supreme  Court  of  Utah.     Jan.  28,  1914.) 

fioHiciDE  (§  234*)— Weight  or  Bvidencb— 

Identity  of  Accused. 

Evidence,  in  a  prosecution  for  mnrder  oc- 
cnrring  during  an  attack  in  a  saloon  in  which 
one  of  the  robbers  was  killed  and  one  escaped, 
htid  insufficient  to  identify  accused  as  the  es- 
caped man,  and  to  justify  conviction. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  K  482-493 ;    Dec.  Dig.  {  234.»] 

Appeal  from  District  Court,  Salt  Lake 
County;  F.  C.  Loofbourow,  .Judge. 

J.  A.  Hill  was  conylcted  of  murder  In  the 
flrst  degree,  and  he  appeals.  Reversed  and 
remanded,  with  directions  to  grant  a  new 
trial. 

Russel  O.  Schulder  and  Geo.  F.  Wasson, 
both  of  Salt  Lake  City,  for  appellant  A.  R. 
Barnes,  Atty.  Gen.,  and  G.  A.  Iverson  and 
S.  y.  Higgins,  Asst  Attys.  Gen.,  for  the  State. 

Mccarty,  C.  J.  The  defendant,  J.  A. 
Hill,  was  convicted  in  the  district  court  of 
Salt  Lake  county  of  murder  in  the  flrst  de- 
gree, alleged  to  have  been  committed  at  Mid- 
vale,  in  said  county,  on  the  7th  day  of  Au- 
gust, 1912.  The  court,  on  the  recommenda- 
tion of  the  Jury,  sentenced  the  defendant  to 
life  Imprisonment  at  hard  labor.  To  reverse 
the  Judgment,  defendant  prosecutes  this  ap- 
peal. 

The  evidence  shows  that  on  the  ev^ilng  of 
August  7,  1912,  between  the  hours  of  9:30 
and  10  o'clock  p.  m.,  two  men  wearing  masks 
entered  the  Vienna  saloon  in  Midrale,  and, 
pointing  loaded  revolvers  at  four  persons  in 
the  saloon,  ordered  them  to  hold  up  their 
hands.  The  four  persons  were  Frank  Col- 
dough,  the  night  marshal  of  Midvale,  and 
three  Austrians,  namely,  Paul  Sherricli,  who 
was  tending  bar,  Mike  Lamlch,  and  Mike 
Kavachivich.  The  two  robbers,  on  discov- 
ering the  night  marshal  in  the  saloon,  com- 
menced shooting.  Colclough,  the  marshal, 
was  shot  and  almost  instantly  killed.  Shots 
were  also  flred  by  Paul  Sherrich,  the  bar- 
tender; Charles  Gammett,  one  of  the  rob- 
bers also  was  shot  and  mortally  wounded. 
He  died  some  two  days  latei^.  The  other 
robber  ran  out  of  the  front  door  of  the  sa- 
loon and  escaped. 

The  important  question  presented  by  the 
appeal,  and  the  only  one  we  deem  necessary 
to  consider,  is:  Does  the  evidence  establish 
the  Identity  of  the  defendant  as  the  robber 
who  entered  the  saloon  with  Gammett  and 
engaged  in  the  commission  of  the  crime  al- 
leged? 

The  theory  upon  which  the  case  was  pre- 
sented and  tried  on  the  part  of  the  state  is 
that  the  defendant,  Charles  Gammett,  and 
one  Jack  Callaghan  participated  in  the  kill- 
ing of  Colclough;  defendant  and  Gammett 
taking  part  in  the  shooting,  and  Callaghan 
acting  as  a  guard  or  "lookout"  on  the  out- 


side. The  evidence  shows  that  the  defend- 
ant, Callaghan,  and  Gammett  were,  for  sev- 
eral years  next  preceding  the  crime,  ac- 
quainted with  each  other,  and  had  on  dif- 
ferent occasions  associated  together  as  min- 
ers working  in  different  mines,  and  were  on 
more  than  ordinarily  friendly  terms.  As 
such  they  were  together  in  Butte,  Mont,  at 
Bingham,  Utah,  and  in  Salt  Lake  City. 
There  Is  evidence  tending  to  show  that  they 
were  together  at  Midvale  in  the  afternoon  of 
the  day  on  which  the  crime  was  committed. 
The  defendant  Introduced  evidence  tending 
to  show  tliat  be  was  not  in  Midvale,  or  in 
tlie  vicinity  thereof,  on  that  day.  He  testi- 
fied that  he  never  was  there,  except  on  one 
occasion  when  he  passed  through  the  town 
on  a  train.  We  think  it  is  sufficient  to  here 
state,  without  setting  forth  in  detail  the 
facts,  that  there  is  ample  evidence  to  sup- 
port a  finding  by  the  Jury  that  defendant 
was  at  Midvale,  and  there  was  some  evi- 
dence that  he  was  in  and  about  the  Vienna 
saloon  in  the  forenoon  and  In  the  afternoon 
of  the  day  on  which  the  homicide  occurred. 
The  evidence  also  shows  that  defendant,  a 
few  days  after  the  homicide,  went  to  work 
in  Snake  Creek  tunnel,  in  Wasatch  county, 
and  continued  to  work  there  under  the  name 
of  Wilder  until  he  was  arrested  for  the 
crime  charged  September  6,  1912.  The 
changing  of  his  name  undoubtedly  was  a 
suspicious  circumstance  of  more  or  less 
weight,  but  was  not,  within  Itself,  sufficient 
to  connect  the  defendant  with  the  commis- 
sion of  the  crime.  The  defendant  testified 
that  he  went  to  work  under  an  assumed 
name  because  two  friends  of  his,  Harry 
Walker  and  a  man  known  as  "Hardrock" 
Johnson,  met  him  a  short  time  before  he  ap- 
plied for  work  and  stated  to  him:  "You  were 
a  good  friend  of  Gammett,  and  they  might 
suspect  you  of  that  (referring  to  the  homi- 
cide)." "I  said:  'No  danger  of  that'  Tfitey 
said:  'Well,  you  better  change  your  name 
anyway  and  be  careful  and  look  out  for 
yourself.  •  •  •  Ton  have  got  guns  on 
you,  and  they  are  liable  to  think  you  are 
the  fellow  who  done  that  because  you  came 
up  from  Salt  Lake  the  next  morning."  The 
foregoing  is  a  general  outline  of  the  facts 
regarding  the  whereabouts  of  the  defendant 
a  short  time  prior  to  the  homicide,  as  shown 
by  the  evidence,  and  of  his  movements  and 
conduct  in  a  general  way  from  about  August 
10th,  three  days  after  the  homicide,  until  he 
was  arrested  September  6th. 

Royal  W.  Stokes,  city  marshal  of  Midvale, 
was  called  as  a  witness  by  the  state,  and,  on 
cross-examination,  testified  that  he  was  noti- 
fied of  the  homicide  and  came  to  the  saloon 
a  few  minutes  after  the  shooting  occurred; 
that  Gammett  was  in  great  pain,  having 
been  "shot  over  the  eyebrow,  in  the  wrist, 
and  In  the  leg."  He  further  testified,  with- 
out objection,  that  he  inquired  of  Gammett 
the  name  of  his  confederate,  and  he  replied 
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that  "it  was  a  fellow  I  met  in  Salt  Lake," 
aud  that  he  did  not  know  his  name.  "I  said, 
'What's  your  partner's  name?    he  is  killed,' 

and  he  said,  'It  serves  the  right,  he 

ought  not  to  have  gone  into  a  Dago  Joint,' 
and  also  that  he  did  not  know  his  name; 
that  he  met  him  In  Salt  Lake.  I  asked  him 
what  his  companion's  name  was,  and  he  said, 
'didn't  you  ask  him,'  and  I  said  'No;  be  is 
killed.' " 

The  undisputed  facts  show  that  the  de- 
fendant is  of  light  complexion,  about  five 
feet  nine  or  ten  inches  in  height,  has  blue 
eyes,  a  short  and  somewhat  thick  or  chubby 
nose,  and  at  the  time  of  the  homicide  weigh- 
ed from  1S3  to  168  iMunds. 

We  now  come  to  the  proceedings  by  wbl^h 
the  state  sought  to  identify  the  defendant  as 
the  robber  who  entered  the  saloon  with 
Gammett  and  participated  in  the  killing  of 
Colclough.  The  robber  who  made  his  escape 
was  seen  by  Sherricb,  Lamlcb,  and  Kavachi- 
vlch,  the  three  Austrians  who  were  in  the 
saloon,  one  of  whom,  Sberrlch,  took  part  In 
the  shooting.  Two  other  men,  George  R. 
Carlston  and  John  Redman,  who  claimed  to 
have  been  in  the  street  near  the  saloon  and 
heard  the  shooting,  testified  that  they  saw 
the  escaped  robber  running  out  of  the  saloon, 
down  the  street  and  disappear  in  the  dark- 
ness. The  three  Austrians  were  called  by 
the  state.  They  could  not  speak,  nor  did 
they  understand  the  English  language,  and 
hence  gave  their  testimony  through  an  In- 
terpreter. 

Lamich  testified,  in  part,  as  follows:  "Q. 
How  did  the  height  of  the  man  that  got 
away  with  the  blue  handkerchief  on  his  face 
compare  with  the  height  of  this  defendant, 
Mr.  Hill?  A.  I  don't  know  whether  it  Is 
him  or  not,  but  the  height  compares  Just 
about  like  Mr.  Hill.  Q.  Was  the  man  who 
got  away  about  the  same  size  as  Mr.  Hill? 
A.  He  might  have  been  a  little  bit  larger  or 
smaller,  I  did  not  look.  •  •  •  I  was  so 
scared  I  did  not  know  where  I  was  stand- 
ing." 

ICayachlTich  testified:  "I  am  six  feet 
three  Inches  tall ;  weigh  104  pounds.  The 
man  who  got  away  was  tall,  but  I  can't  say 
whether  he  was  as  tall  as  I  am  or  not  Q. 
Do  you  think  he  would  weigh  as  much  as  you 
weigh?  A.  I  don't  know  how  much  be  would 
weigh." 

Sherrich  testified,  in  part,  as  follows: 
"Had  you  ever  seen  Gammett  before  you 
saw  him  when  be  was  shot?  A.  Yes. 
*  *  *  I  saw  him  that  same  day  between 
10  and  11  o'clock  in  the  forenoon.  Q.  Who, 
If  any  one,  was  with  him?  A.  There  were 
only  two  together.  Q.  Who  was  the  other 
one?  A.  Well,  I  can't  tell.  Q.  You  say  you 
can't  tell?  A.  Yes.  •  •  ♦  Q.  Who  was 
the  other  man  that  was  with  Gammett  when 
you  say  them  in  the  morning,  if  you  know? 
A.  I  saw  Gammett,  and  I  guess  tills  fellow 
(referring  to  the  defendant).     Q.  Now,  tell 


the  Jury  why  yon  think  It  was  the  defend- 
ant that  you  saw  with  Gammett  A.  That 
Is  my  best,  he  was  the  same  high  and  the 
same  heavy.  Q.  Did  yon  see  the  defendant's 
face  that  morning?  A.  No;  I  did  not  see 
him  very  well."  Cross-examination:  "Q. 
You  did  not  see  that  man's  face  that  morn- 
ing? A.  Not  quite."  Direct  examination: 
"Q.  Had  you  ever  seen  the  defendant  before 
that  time?  A.  Never.  Q.  Do  you  know  now 
who  the  man  was  that  was  with  Gammett 
at  tliat  time?  A.  I  think.  Q.  And  who  do 
you  think  It  was?  A.  I  think  It  was  Mr. 
Murphy." 

The  record  shows  that  defendant  was 
sometimes  known  as  Murphy.  The  witness, 
after  referring  to  what  he  did  and  observed 
Just  trior  to  and  at  the  time  of  the  homicide, 
farther  testified  that  Gammett  and  his  com- 
panion entered  the  saloon  by  the  front  door 
when  one  of  them  said,  "Hands  up";  tliat  he 
thought  "it  was  Just  for  fun";  that,  whoi 
the  robbers  commenced  shooting,  he  shot 
firing  three  shots,  hitting  and  mortally 
wounding  Gammett  He  further  testified: 
"Q.  How  close  did  you  get  to  the  companion 
of  Gammett?     A.  Oh,  about  10  or  12  feet 

•  •  •  I  can't  see  him ;  he  was  Itehlnd. 
How  close  did  you  get  to  Gammett  while  the 
shooting  (vas  going  on?  A.  About  10  feet  I 
don't  think  It  was  that  tar.  Q.  How  close 
did.  you  get  to  the  other  fellow?  A.  I  did  not 
see  the  other  one.    I  turned  my  back  to  him. 

•  •  *  Q.  Who  was  that  man?  A.  I  don't 
know.  Q.  What  is  your  best  Judgment  as  to 
who  he  was?  A.  I  think  it  is  the  one  sitting 
there.  Q.  Why  do  you  think  so?  A.  By  the 
size  and  by  the  body  of  Ills." 

On  cross-examination,  the  witness  admit- 
ted that  he  testified  at  the  preliminary  hear- 
ing as  follows:  "Q.  Both  men  had  similar 
overalls  on?  A.  (As  given  by  Interpreter) 
He  says  he  did  not  see  the  other  one  at  all, 
and  he  cannot  tell  whether  he  had  the  same 
kind  or  not  *  •  ,  •  Q.  According  to  your 
best  Judgment,  what  would  the  escaped  hold- 
up weigh?  A.  *  •  •  190  or  200  pounds. 
Q.  Was  he  thin?  A.  He  said  he  was  some- 
thing like  Gammett  Q.  How  tall  are  you? 
A.  Five  feet  eleven.  Q.  How  did  their  size 
compare  with  yours?  A.  Bigger.  Q.  Taller? 
A.  Taller,  yes.  Q.  Very  much  taller?  A. 
Not  very  much.  Q.  Did  you  stand  up  by 
the  side  of  one  of  these  fellows?  A.  He  says 
he  was  right  on  him — ^had  the  gun  in  his 
breast  Q.  Did  he  appear  to  be  taller  than 
you?  A.  He  said  yes.  Q.  And  which  one 
was  that?  A.  The  one  that  escaped.  Q. 
(Question  repeated.)  Whht  would  the  es- 
caped holdup  weigh?  A.  He  said  around  100 
or  200  pounds."  Counsel  for  the  defendant 
then  remarked:  "You  remember  saying  that 
down  there?"  (referring  to  the  preliminary 
examination  before  the  magistrate).  The 
witness  answered,  "Yes,  I  remember  I  gave 
It"  and  then  answered  "No"-  to  the  question, 
"You  don't  want  to  change  It  now,  do  yon?" 
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John  Redman,  a  resident  of  Mldvale,  was 
called  as  a  witness  by  defendant,  and  testi- 
fied that  on  the  night  of  the  homicide,  as  he 
was  walking  along  the  sidewalk  near  the 
Vienna  saloon,  he  heard  a  shot  and  ran  to 
an  open  side  door  of  the  saloon,  looked  in, 
and  saw  a  man  fall;  that  he  Immediately 
ran  from  the  saloon  to  notify  an  officer,  and, 
as  he  came  away,  he  saw  a  man  In  a  "crouch- 
ed and  bended  over"  position  come  out  of  the 
front  door  of  the  saloon  to  the  sidewalk, 
straighten  up,  and  run  across  the  street; 
that,  as  the  man  came  out  of  the  saloon, 
several  shots  were  fired  In  quick  succession. 
"Q.  What  is  your  best  judgment  as  to  the 
size  and  weight  of  that  man?  A.  *  *  * 
180  to  190  pounds.  Q.  You  have  stated  that 
you  saw  Mr.  Gammett  then?  A.  Tes,  sir, 
*  *  *  I  could  see  that  he  was  a  very 
large  man.  Q.  How  did  the  man  who  ran 
out  of  the  place  compare  in  height  with  Mr. 
Gammett?  A.  *  *  *  Pretty  near  the  same 
size."  Cross-examination:  "Q.  You  think  that 
man  was  quite  a  tall  man?  A.  Yes,  sir,  I  do. 
Q.  You  Judge  he  would  be  a  man  five  feet 
eleven,  or  six  feet?  A.  He  looked  a  big  man 
to  me." 

George  R.  Garlston,  a  witness  for  defend- 
ant, testified  that  on  the  evening  of  August 
7,  1912,  at  about  9  o'clock,  he  was  in  Mld- 
vale, walking  on  the  street  opposite  the 
Vienna  saloon;  that  he  heard  several  shots 
fired  in  one  of  the  saloons;  that  he  ran 
across  the  street  to  the  curb  of  the  sidewalk 
in  front  of  the  Vienna  saloon ;  that  he  saw 
a  man  come  out  of  tlie  saloon  "In  a  cronch- 
ing  position  *  '  *  *  with  a  gun  In  Ills 
band,"  straighten  up,  and  mn  down  the 
street;  tliat  at  the  time  he  came  out  "the 
handkerchief  had  dropped  from  bis  face. 
Q.  Did  you  see  his  face  at  that  time?  A. 
Yes,  sir.  Q.  Do  you  know  what  complexion 
be  was?  A.  I  take  it  that  he  was  a  dark- 
complexioned  man.  Q.  Do  you  know  wheth- 
er or  not  this  gentleman  sitting  here  is  the 
man?  A.  No,  sir,  he  is  not.  *  *  *  I 
would  Judge  the  man  to  stand  about  six  foot 
or  six  foot  one,  and  to  weigh  in  the  neigh- 
borhood of  190  pounds."  Cross-examination: 
"Q.  You  said  this  man's  weight  was  about 
190  pounds?  A.  Which  man?  Q.  Tliat  you 
saw  run  out  of  the  saloon.  •  •  •?  a. 
I  would  Judge  that  be  would  weigh  in  the 
neighborhood  of  190  or  195  pounds.  •  •  • 
Q.  180  to  190  would  suit  you  better?  A. 
No,  sir."  Redirect:  "Q.  Did  you  see  any  of 
the  features  of  that  man?  A.  I  would  judge 
that  the  man  was  a  dark-complexioned  man. 
I  have  him  pictured  in  my  mind  as  a  man 
with  ft  stubby  growth  of  whiskers.  I  could 
not  be  positive,  but  I  Judge  that  he  had  a 
fairly  good  sized  nose." 

The  undisputed  evidence  shows  that  Gam- 
mett, the  robber  who  was  mortally  wounded, 
was  about   six   feet  two  Inches   in   height. 

The  foregoing  is  substantially  all  of  the 


evidence  bearing  upon  the  qnestlon  of  Idoiti- 
ty  of  the  defendant. 

The  defendant,  at  the  close  of  the  state's 
case  in  chief,  moved  the  court  for  a  directed 
verdict  in  bis  favor  on  the  ground  that  the 
evident  wholly  failed  to  connect  him  with 
the  commission  of  the  crime  charged.  When 
the  evidence  was  aU  In  and  both  sides  had 
rested,  defendant  again  asked  for  a  peremp- 
tory instruction  directing  a  verdict  In  his 
favor.  The  refusal  of  the  court  to  direct  a 
verdict  as  requested  is  assigned  as  error. 
This  Involves  the  suflSdency  of  the  evidence 
to  Justify  the  verdict  rendered. 

When  the  state  rested  the  only  evidence 
identifying  the  defendant  as  the  robber  who 
escaped  was  that  given  by  the  three  Austri- 
ans.  Neither  of  them  saw  his  face.  As  we 
have  stated,  Mike  Lamlch,  one  of  the  Aus- 
trians,  In  describing  the  robber;  said:  "I 
don't  know  whether  it  was  him  (defendant) 
or  not,  but  the  height  compares  Jnst  about 
like  Mir.  Hill."  When  asked  about  the  size 
of  the  man,  he  said:  "He  might  have  been  a 
little  bit  larger  or  smaller  (than  Mr.  Hill). 
I  did  not  look.  •  •  •  I  was  so  scared  I 
did  not  know  where  I  was  standing."  This 
evidence  does  not  In  the  remotest  degree  tend 
to  identify  the  defendant  as  the  robber. 
Kavacblvlcb  testified  that  he  was  six  feet 
three  inches  tall  and  that  his  weight  was  191 
pounds;  that  the  robber  who  escaped  "was 
tall,"  but  that  he  could  not  say  whether  the 
robber  was  as  tall  as  he  or  not.  When 
asked  the  question,  "Do  you  think  he  would 
weigh  as  much  as  you  weigh,"  the  witness,  in 
effect,  disclaimed  having  an  opinion  as  to 
whether  he  weighed  more  or  less  than  the 
robber.  In  fact,  his  meager  and  vague  de- 
scription, if  it  shows  anything,  rather  tends 
to  show  that  the  robber  was  mnch  taUer 
than  the  defendant.  The  testimony  of  Sher- 
rlch,  the  bartender,  considered  In  Its  entire- 
ty, also  tends  to  show  that  the  robber  who 
escai>ed  was  much  larger  than  the  defendant 
The  evidence  shows  that  Sherrlch  Is  five 
feet  eleven  inches  In  height  On  cross-ex- 
amination, he  admitted  that  be  testified  at 
the  preliminary  hearing  that  the  robber  was 
taller  than  he  (Sherrlch);  that  the  robber 
was  "about  like  Gammett";  that  be  "would 
not  say  whidi  was  the  tallest";  and  that  he 
did  not  want  to  change  his  testimony  given 
at  the  preliminary  examination.  On  his 
direct  examination,  he  was  asked  by  the  dis- 
trict attorney,  "Who  was  that  man?"  (refer- 
ring to  the  robber  who  entered  the  saloon 
with  Gammett),  and  he  answered,  "I  don't 
know."  "Q.  What  is  your  best  judgment  as 
to  who  he  was?  A.  I  think  it  Is  the  one 
(defendant)  sitting  there.  Q.  Why  do  you 
think  so?  A  By  the  size  and  by  the  body 
of  his."  In  other  words,  the  witness,  after 
describing  a  man  much  larger  than  the  de- 
fendant, states  as  his  conclusion  that  de- 
fendant was  that  man.  The  testimony  of 
the  three  Austrlans,  as  stated,  when  con- 
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sldered  as  a  whole,  tends  to  show  that  de- 
fendant is  not  the  man  who  participated 
with  Gammett  In  the  killing  of  Colclough. 
Their  evidence  is  corroborated  by  the  testi- 
mony of  Carlston  and  Redman.  Carlston 
not  only  describes  the  robber  as  being  much 
larger  than  the  defendant,  but  also  as  having 
a  different  complexion.  We  think  the  evi- 
dence not  only  falls  to  establish  identity, 
but  it  affirmatively  shows  that  the  defendant 
was  not  the  robber.  The  trial  court  there- 
fore erred  In  refusing  to  give  the  peremptory 
Instruction  requested  by  the  defendant 

The  Judgment  is  reversed,  and  the  cause 
remanded  to  the  lower  court,  with  directions 
to  grant  a  new  trial. 

STBAUP  and  FRICK,  JJ.,  concur. 


WEST  V.  PINKSTON  et  al. 
(Supreme  Court  of  Utah.     Jan.  30,  1914.) 

1.  Mechanics'    Liens     ({    209»)— Waives— 
Method. 

Any  lien  claimant  may  waive  his  right  to 
a  lien,  either  by  not  filing  a  notice  of  his  inten- 
tion to  claim  a  lien  within  the  time  prescribed 
by  statute,  or  by  informing  the  owner  that  he 
has  received  payment  from  the  original  con- 
tractor, or  that  he  will  not  insist  on  his  right 
to  file  a  lien. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  |  383 ;   Dec.  Dig.  i  209.*] 

2.  Mechawios'  Liens  (§  216 •)— Estoppel  to 
Claiu  Lien— Receipt  in  Full. 

A  subcontractor  having  a  lien  for  the  rea- 
sonable value  of  labor  performed  and  material 
furnished,  not  exceeding  the  original  contract 
price,  and  required  to  prorate  with  other  lien 
claimants  of  the  same  class  in  case  the  claims 
exceeded  the  contract  price,  by  taking  the  con- 
tractor's check  for  the  amount  of  his  lien  and 
giving  a  receipt  in  full  to  enable  the  contractor 
to  obtain  money  of  the  owner  which  otherwise 
would  not  have  been  paid,  and  which  reduced 
the  balance  on  the  contract  price  to  a  sum  less 
than  the  amount  of  lien,  was  estopped  from  en- 
forcing such  lien ;  the  fact  that  some  other  lien- 
or might  have  had  a  claim  for  a  lien  against  the 
owner  being  unimportant. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,   Cent   Dig.   S§   400-402;    Dec.    Dig.    t 

3.  Mechanics'  Liens  (S  216*)- Enforcement 
-Amount  o*  Recoveby. 

In  such  case  the  subcontractor  was  entitled 
to  recover  against  the  owner  only  the  balance  of 
the  contract  price;  the  fact  that  the  bouse 
when  complete  was  worth  more  than  such  con- 
tract  price  being  immaterial. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  Si  400-402;  Dec  Dig.  g 
216.*] 

4.  Mechanics'  Liens  (§  310*)— Proceedings 
—Costs. 

A  subcontractor  entitled  to  enforce  his  lien 
only  to  the  amount  of  the  balance  of  the  con- 
tract price  which  the  owner  had  stood  ready  to 
pay,  so  that  no  action  need  have  been  brought 
to  recover,  was  not  entitled  to  costs  against  the 
owner. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,    Cent    Dig.    H   651-654;     Dec.    Dig.   i 

Appeal  from  District  Court,  Salt  Lake 
County;  T.  D.  Lewis,  Judge. 


Action  by  C.  West  against  B.  M.  Pinkston 
and  Mary  L.  Altiaugh  to  foreclose  a  mechan- 
ics' lien.  Judgment  for  plaintiff,  and  he  ap- 
peals.    Affirmed. 

James  Ingebretsen,  of  Salt  Lake  City,  for 
appellant  A.  E.  Moreton,  E.  O.  Leatherwood, 
and  E.  A.  Walton,  all  of  Salt  Lake  City,  for 
appellees. 

FRICK,  J.  This  was  an  action  by  a  sub- 
contractor to  foreclose  a  mechanic's  lien.  The 
complaint  was  directed  against  the  original 
contractor  and  the  owner  of  the  premises, 
and  is  in  the  usual  form  In  such  actions. 
The  contractor  answered  the  complaint  but 
his  answer  is  not  material  here  and  will  not 
be  further  noticed.  The  owner  of  the  prem- 
ises, who  is  the  respondent  here,  also  answer- 
ed the  complaint,  setting  up  two  defenses, 
one  negative  .and  the  other  affirmative ;  the 
latter  being  in  the  nature  of  an  estoppel. 
The  case  was  tried  to  the  court  who  made 
findings  of  fact  and  conclusions  of  law 
against  the  appellant;  and  judgment  was 
duly  entered  thereon,  to  reverse  which  this 
appeal  Is  prosecuted. 

The  findings  of  fact  fairly  reflect  both  the 
pleadings  and  the  evidence,  and  we  shall 
state  the  material  parts  thereof  In  place  of 
a  statement  of  facts. 

The  court  found  that  prior  to  the  1st  day 
of  August,  1910,  Mary  11  Albaugh,  hereafter 
called  "respondent,"  entered  into  a  contract 
with  her  corespondent,  E.  M.  Pinkston,  here- 
after designated  "contractor,"  whereby  the 
latter  agreed  to  erect  and  complete  a  dwell- 
ing house  for  her  upon  certain  premises  own- 
ed, by  her  for  the  agreed  price  of  $3,075;  that 
on  or  about  the  1st  day  of  August  aforesaid 
said  contractor  sublet  to  appellant  the  mason 
work  required  for  said  dwelling  at  the  agreed 
price  of  $850;  and  that  said  work  was  per- 
formed between  the  lat  and  the  26th  days  of 
August,  1910,  as  agreed  upon  by  appellant, 
and  he  then  became  entitled  to  said  sum  of 
$850  for  said  work;  that  on  or  about  the 
2d  day  of  September,  1910,  the  contractor, 
in  payment  for  said  work,  made  and  deliver- 
ed his  personal  check  to  appellant  for  said 
sum  of  $850,  at  which  time  appellant  deliver- 
ed to  the  contractor  a  receipt  in  full,  which 
receipt  was  made  and  delivered  to  enable  the 
latter  to  obtain  the  money  due  him  on  the 
contract  price  from  respondent;  that  said 
contractor,  within  a  few  days  thereafter,  ex- 
hibited said  receipt  to  the  respondent,  stat- 
ing to  her  that  he  had  paid  the  appellant 
for  the  work  aforesaid;  that  relying  upon 
said  receipt  and  the  representations  of  said 
contractor,  respondent  paid  him  the  sum  of 
$900  to  apply  on  the  building  contract;  that, 
when  said  contractor  delivered  his  check  as 
aforesaid  to  appellant,  it  was  agreed  between 
them  that  the  check  should  not  be  presented 
for  payment  for  a  few  days  so  as  to  give  the 
contractor    time    to    obtain    the    necessary 
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money  from  respondent  and  deposit  the  same 
in  the  bank  on  which  the  check  was  drawn; 
that,  after  said  contractor  received  said  sum 
of  1900  as  aforesaid,  he  did  not  deposit  the 
same  In  the  bank,  and  refused  to  pay  the 
same,  or  any  part  thereof,  to  appellant,  and 
at  no  time  paid  the  latter  said  sum  of  money 
or  any  part  thereof  for  said  work;  that, 
when  respondent  paid  said  sum  of  $900  as 
aforesaid  to  the  contractor,  she  did  not  know, 
nor  was  she  Informed  In  any  way  that  the 
said  contractor  had  not  paid  appellant  as 
shown  by  said  receipt,  but  she  then  believed, 
and  acted  upon  such  belief,  that  appellant 
had  received  payment  in  full  for  said  work, 
and  that  she  would  not  have  paid  said  money 
to  said  contractor  had  she  Imown  or  been 
informed  that  appellant  had  not  been  paid 
In  full  as  indicated  by  his  receipt,  and  that 
by  reason  of  the  premises  she  was  deceived ; 
that,  "since  said  payment  of  said  $900  to 
the  defendant  Plnkston  by  the  defendant  AI- 
baugh,  the  defendant  Albangh  has  not  paid 
to  the  defendant  Plnkston  any  sum  of  moniey 
or  any  other  thing  on  account  of  said  con- 
tract or  contract  price,  except  payments  to 
other  subcontractors  of  said  Plnkston  in  pay- 
ment for  and  discharge  of  their  several  valid 
claims,  demands,  and  liens,  and  rights  to 
liens  upon  said  premises  for  the  completion 
of  the  said  contract  with  the  said  defendant 
Albaugb;  that  at  the  time  this  suit  was  be- 
gun all  of  said  contract  price  had  been  so 
and  properly  paid  out  by  the  defendant  Al- 
baugb towards  the  finishing  and  completion 
of  said  dwelling  house  except  the  sum  of 
$222.07;  that  before  this  suit  was  begun 
the  defendant  Albaugh  advised  the  plaintiff 
(appellant)  that  the  defendant  Albaugb 
would,  upon  the  completion  of  said  house 
and  contract  of  said  Plnkston,  account  to 
the  said  plaintiff  and  protect  him  to  the 
extent  of  any  moneys  remaining  due  upon 
said  contract  with  said  Plnkston,  and  said 
Albaugh  has  at  all  times  been  able,  ready, 
and  willing  to  do  the  same;  that  this  suit 
was  prematurely  brought ;  that  the  plaintiff 
is  estopped  to  maintain  this  action;  that  In 
open  court,  during  the  trial  of  this  cause, 
the  defendant  Albaugh  offered  to  do  equity 
and  to  submit  to  Judgment  In  this  cause 
notwithstanding  said  suit  was  prematurely 
brought  for  the  said  balance  remaining  In  her 
hands,  and  which  said  balance  Is  $282.72, 
except  that  the  defendant  Albaugh  Insisted 
and  insists  on  an  abatement  of  said  sum  In 
the  amount  of  her  costs  and  attorney's  fees 
in  this  suit;  that  there  is  stlU  due  and  un- 
paid on  the  original  contract  between  defend- 
ant Albaugh  and  defendant  Plnkston  the  sum 
of  $222.07,  and  still  due  and  unpaid  on  ac- 
count of  extras  tbe  sum  of  $60.65,  and  in 
equity  the  plaintiff  (appellant)  is  entitled  to 
the  same  as  against  the  defendant  Plnkston." 
The  court  also  found  that  appellant  had  com- 
piled with  the  provisions  of  onr  statute  re- 
specting tbe  filing  of  a  mechanic's  lien  and 
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that  he  was  entitled  to  the  sum  of-  $25  as  at- 
torney's fee  as  against  the  contractor. 

Upon  the  foregoing  facts  the  court  entered 
conclusions  of  law  that  appellant  is  entitled 
to  Judgment  against  the  respondent  Albaugb 
In  the  sum  of  $282.72,  without  costs,  and  that 
the  costs  of  respondent,  including  an  attor- 
ney's fee  of  $25  for  defending  the  mechanic's 
lien  proceedings  amounting  to  $25  be  deduct- 
ed therefrom;  that  appellant  is  entitled  to 
Judgment  against  Plnkston,  the  contractor, 
for  the  full  amount  of  $860  with  interest,  and 
for  $25  as  attorney's  fee,  and  for  his  costs 
and  expenses  of  preparing  and  filing  bis  lien. 
Judgment  was  entered  accordingly. 

While  appellant's  counsel  has  assigned 
numerous  errors,  he,  in  his  brief,  bas  reduc- 
ed all  of  them  to  two  propositions :  (1)  That 
the  trial  court  erred  in  holding  that  appel- 
lant by  his  conduct,  had  estopped  himself 
from  enforcing  or  bad  waived  his  right  to 
enforce  a  mechanic's  lien  against  respondent 
and  her  property ;  and  (2)  that  it  erred  in 
holding  that  the  appellant  was  not  entitled 
to  enforce  bis  lien  to  the  extent  of  the  bal- 
ance remaining  in  respondent's  hands,  and 
that  be  could  not  recover  costs  and  attorney's 
fee  as  against  her. 

[1,  2]  The  first  proposition  seems  to  be  bas- 
ed very  largely  upon  the  fact  that,  after  ap- 
pellant had  failed  to  obtain  the  money  from 
the  contractor,  he  went  to  see  the  architect 
of  the  building  in  question,  and  that  he  (the 
architect^  and  the  lumber  company,  which 
bad  obtained  the  money  from  the  contractor, 
and  the  contractor  then  entered  into  an  ar- 
rangement whereby  the  lumber  company 
agreed  that  it  would  waive  its  right  to  a 
lien  against  the  dwelling  bouse  in  question 
to  the  extent  of  $1,000  in  consideration  of 
having  received  the  money  paid  to  the  con- 
tractor as  aforesaid.  In  view  of  this  arrange- 
ment, counsel  for  appellant  argues  that  re- 
spondent was  practiciaUy  placed  Just  where 
she  was  before  she  bad  paid  the  money  to  tbe 
contractor,  so  far,  at  least,  as  the  right  to 
file  liens  against  her  dwelling  was  concerned. 
It  should,  however,  be  remembered  that  re- 
spondent was  not  a  party  to  the  foregoing 
arrangement  and  had  no  part  or  share  In  it, 
and  therefore  Is  not  to  be  bound  as  a  party 
thereto.  The  question  therefore  is ;  Can  sbe 
in  any  way  be  affected  by  that  arrangement? 
We  think  not  Appellant's  rights  to  a  lien 
as  against  respondent  and  her  property  were 
purely  statutory.  This  right,  under  our  stat- 
ute, where  the  terms  of  the  same  are  being 
complied  with  by  all  interested  parties,  exists 
in  favor  of  all  subcontractors,  laborers,  and 
materialmen  for  the  full  contract  price,  and 
for  nothing  beyond  that  That  is,  where 
the  owner  complies  with  the  provislxins  of  the 
statute  and  does  not  consent  thereto,  liens 
cannot  exceed  tbe  contract  price,  although 
the  value  of  the  labor  and  material  furnish- 
ed may  exceed  such  price.  It  is  for  this 
reason,  no  doubt,  that  under  onr  statute  all 
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liens  In  the  same  class  are  compelled  to  pro- 
rate. Appellant  therefore  had  a  right  to  a 
lien  as  against  the  premises  of  respondent 
for  the  reasonable  value  of  the  labor  per- 
formed and  material  furnished  by  Mm  not 
exceeding  the  original  contract  price,  and  in 
enforcing  his  lien  he  would  be  required  to 
prorate  with  aU  other  lien  claimants,  if  any, 
of  the  same  class  in  case  the  claims  exceed- 
ed the  contract  price.  Any  lien  claimant 
may,  however,  waive  his  right  to  a  lien.  He 
may  do  so  by  not  filing  a  notice  of  his  in- 
tention to  claim  a  lien  within  the  time  re- 
quired by  statute,  or  by  informing  or  advis- 
ing the  owner  of  the  premises  that  he  has 
received  payment  from  the  original  contrac- 
tor, or  that  he  will  not  insist  on  his  right 
to  file  a  lien.  If  the  owner  of  the  premises 
acts  upon  the  statements  and  representations 
of  the  claimant,  and  a  lien  is  nevertheless 
filed,  the  enforcement  of  which  is  resisted 
by  the  owner  of  the  premises  upon  the  ground 
that  the  claimant  has  waived  his  right  to  a 
lien  or  is  estopped  from  enforcing  it  for  the 
reason  that  to  do  so  would  result  in  injury 
or  prejudice  to  the  owner,  the  courts,  ordi- 
narily, will  not — ^and  ought  not — permit  a 
lien  to  be  enforced.  The  rule  applicable  to 
the  facts  found  In  this  case  is  well  stated  in 
the  headnote  to  the  case  of  Cote,  etc..  Brick 
Co.  V.  Sadrlng,  68  Mo.  App.  15,  in  the  follow- 
ing words:  "A  materialman,  who  executes 
a  receipt  of  payment  in  full  to  the  contractor 
for  material  furnished  for  a  building,  for 
which  he  sues  the  owners,  who  honestly  and 
without  any  negligence  on  their  part  paid 
the  contractor  upon  the  faith  of  such  receipt, 
is  estopped  from  saying  that  the  acknowledg- 
ment of  payment  is  untrue." 

Under  the  facts  found  there  can  be  no 
doubt  that  respondent  was  Induced  to  pay 
thfe  original  contractor  at  least  the  sum  of 
$850  upon  the  receipt  Issued  by  appellant 
in  which  he  represented  that  he  had  received 
payment  in  full  for  both  the  material  and  la- 
bor he  had  furnished  and  performed  on  the 
dwelling  house  In  question.  Appellant  there- 
fore clearly  authorized,  as  weU  as  induced, 
the  respondent  to  pay  the  contractor  the 
$850,  which,  but  for  the  receipt  of  appellant, 
she  undoubtedly  would  have  paid  to  him. 
After  having  Induced  respondent  to  pay  the 
money,  we  cannot  see  how  appellant  can  com- 
plain. In  le^al  elTect  she  paid  the  money  an 
directed  by  him,  and  he  must  look  to  the  con- 
tractor and  not  to  her  for  the  same.  Re- 
spondent thereafter  had  a  right  to  deal  with 
all  others  who  had  any  claim  upon  her  as 
though  appellant  was  out  of  the  case. 

Nor  is  the  fact  Important  here  that  some 
third  person  who  might  have  had  a  claim  for 
a  lien  against  respondent's  dwelling  waived 
such  right.  Frohlich  ▼.  Ashton,  164  Mich. 
132,  129  N.  W.  18. 

Under  the  statute,  therefore,  appellant  had 
lost  all  rights  as  against  respondent  and  her 
property.  We  remark  that  this  conclusion  is 
based  upon  the  undisputed  facta  that  the  ap- 


ipellant  issued  the  recdpt  to  the  contractor 
with  the  undeiBtanding  and  for  the  purpose 
that  he  should  use  the  same  to  obtain  the 
money  due  to  appellant  as  subcontractor 
from  the  respondent;  that  it  was  fully  un- 
derstood between  the  appellant  and  the  con- 
tractor that  the  latter  had  no  money  in  the 
bank  to  pay  the  check,  but  that  such  money 
had  to  be  obtained  from  the  respondent;  and 
that  the  receipt  was  to  be  used  as  a  means 
to  obtain  the  money.  Upon  these  facts,  we 
think  the  appellant  is  clearly  estopped  from 
making  any  further  claim  against  the  re- 
spondent under  the  statute. 

[S,  4]  Appellant's  counsel  seem  to  think, 
however,  that  appellant  had  some  rights  un- 
der the  general  principles  of  equity.  But 
here  again  the  trial  court  gave  him  every 
right  known  to  the  rules  of  equity.  In  addi- 
tion to  this,  respondent  always  had  offered, 
and  was  ready  and  willing  to  pay,  what  the 
court  had  allowed  appellant.  Counsel  argues, 
however,  that  the  dwelling  house,  after  it 
was  completed,  was  worth  more  than  the  con- 
tract price,  and  in  view  that  there  are  ma- 
terials and  labor  In  the  same  which  were  fur- 
nished by  appellant  and  for  which  he  has 
not  been  paid,  equitably  he  should  receive  the 
enhanced  value  rather  than  respondent. 
This  contention  entirely  ignores  the  fact  that 
respondent  was  entitled  to  a  dwelling  which 
was  to  be  constructed  and  completed  in  ac- 
cordan(!e  with  the  plans  and  spedflcattons 
for  the  contract  price  agreed  upon.  If  the 
dwelling  was  worth  more  than  such  price, 
the  difference  was  as  much  hers  either  in  law 
or  in  equity  as  was  any  other  property  she 
may  have  owned.  Appellant  is  denied  relief 
as  against  respondent  because  of  his  own 
acts,  and  not  because  of  the  acts  of  any  one 
else.  He  has  no  right  to  claim  anything  be- 
longing to  her  simply  because  he  has  lost 
something  which  may  in  some  way  be  of 
benefit  to  her.  She  paid  the  full  contract 
price,  and  If  appellant's  contentions  should 
prevail  she  would  now  be  compelled  to  pay 
$568  in  excess  of  that  amount  This,  if  coun- 
sel's contentions  prevailed,  would  not  result 
in  vindicating  any  equitable  principle,  but 
would  merely  amount  to  the  old  method^  of 
robbing  Peter  to  pay  Paul.  After  respond- 
ent had  paid  all  other  claims  for  labor  and 
material  performed  on  and  furnished  for  her 
dwelUng,  she  had  $282.72  left  of  the  contract 
price.  This  balance,  less  some  costs  and  ex- 
penses to  which  she  was  clearly  entitled,  she 
always  was  willing  to  pay  to  appellant  This 
amount  is  what  the  trial  court  awarded  him. 
In  our  Judgment  that  is  all  that  he  was  enti- 
tled to,  and,  in  view  that  it  was  not  neces- 
saiy  for  him  to  have  filed  a  lien  nor  to  have 
instituted  an  action  as  against  the  respond- 
ent to  obtain  said  balance,  the  court  was 
right  In  not  awarding  him  costs  as  against 
her. 

We  think  that  what  has  been  said  suCB- 
dently  shows  that  the  trial  court  did  not  err 
in  holding  that  api>ellant  had  either  waived 
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his  right  to  claim  a  lien  or  was  estopped  by 
his  own  condnct  from  enforcing  one.  The 
foregoing  also  answers  the  second  proposi- 
tion. The  following  cases  will  be  found  to 
support  the  doctrine  herein  announced :  Chil- 
ton V.  Lindsay,  38  Mo.  App.  67;  Cote,  etc.. 
Brick  Co.  V.  Sadrlng,  supra;  Green  Bay  Lum- 
ber Co.  V.  Thomas,  106  Iowa,  154,  76  N.  W. 
651;  FrohUch  t.  Asbton,  supra;  Phillips  on 
Mechanics*  Liens  (3d  Ed.)  |  273. 

The  Judgment  of  the  trial  court  Is  clearly 
right  and  is  aflSrmed,  with  costs  to  the  re- 
spondent Albaugb. 

McOARTT,  C.  J.,  and  STHAUP,  J.,  con- 
cur. 


In  re  BOMBINO  et  aL 
(Sapreme  Court  of  Utah.    Feb.  2,  1914.) 

1.  Bankkuptct  (I  20»)  —  BpPEcrr  on  Statk  — 
Insolvency  liAws— AniitNisTBATioN  and 
Allowances  to  Assignee. 

Where  an  asBi^nment  for  the  benefit  of 
creditors  is  made  within  four  months  prior  to 
the  asaignor'B  adjudication  in  bankruptcy,  all 
the  state  court  can  do  is  to  preserve  and  pro- 
tect the  property  to  be  administered  upon  by 
the  banlcruptcy  court,  and  It  cannot  thereafter 
allow  any  claim  for  services  to  any  one,  except 
such  as  may  In  good  faith  have  been  rendered 
before  proceedings  in  bankruptcy  were  com- 
menced. Claims  thereafter  arising  should  be 
presented  to  and  passed  on  by  the  bankruptcy 
court  in  accordance  with  the  provisions  of  the 
bankruptcy  act  (Act  July  1,  1808,  c.  541,  30 
Stat.  544  [TJ.  S.  Comp.  St  1901,  p.  3418]). 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  f  23;    Dec.  Dig.  f  20.*] 

2.  Bankbuptct  (I  20»)— Allowances  ttndkb 
State  Insolvency  Laws— Effect  of  Csed- 
iTOBs'  Consent. 

Although  bankruptcy  proceedings  may  have 
been  instituted  within  four  months  after  an 
assignment  for  benefit  of  creditors,  yet  It 
creditors,  without  objection,  permit  the  state 
court  to  administer  the  estate,  they  will  ordi- 
narily not  be  beard  to  complain  respecting  the 
allowances  made  by  it 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  I  23;   Dec.  Dig.  |  20.*] 

3.  Bankbuptct  (|  144*)— Effect  of  Adjttdi- 
cation  upon  Assiqnhent  fob  C^editobb. 

An  assignee  for  benefit  of  creditors  is 
charged  with  knowledge  that  be  is  acting  under 
an  instrument  which  in  and  of  itself  constitutes 
an  act  of  bankruptcy,  and  that  if  his  assignor, 
in  bankruptcy  proceedings  commenced  within 
four  months  of  the  assignment,  is  adjudicated 
a  bankrupt,  be  will  hold  the  assigned  estate 
merely  for  the  use  and  benefit  of  the  bankrupt's 
creditors,  to  be  administered  In  the  bankruptcy 
court. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  |  237;  Dec.  Dig.  {  144.*] 

4.  Bankbtjptot  a  20*)  —  AixowANon  bt 
State  Coubt. 

The  state  court  may  make  allowances  for 
compensation  for  services  rendered  under  an 
assignment  for  the  benefit  of  creditors,  before 
bankruptcy  proceedings  against  the  assignor 
were  instituted,  if  a  claim  therefor  Is  presented 
before  adjudication  of  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  |  23;   Dec  Dig.  {  20.*] 


Appeal  from  District  Conrt,  Salt  Lake 
County ;  O.  W.  Morse,  Judge. 

In  the  matter  of  the  assignment  of  V.  and 
G.  Bomblno  for  the  benefit  of  creditors. 
From  the  allowance  of  certain  amounts  to  the 
assignee,  certain  creditors  appeal.  Beversed 
and  remanded,  with  directions. 

G.  S.  Patterson  and  Hurd  &  Hurd,  all  of 
Salt  Lake  Cnty,  for  creditors.  King  &  King, 
of  Salt  Lake  City,  for  assignee. 

FRICK,  J.  This  is  on  appeal  by  certain 
creditors  of  said  Bomblnos,  doing  business 
as  Bomblno  Bros.,  from  an  order  or  Judg- 
ment of  the  district  court  of  Salt  Lake  county 
In  which  certain  allowances  were  made  to  one 
Raymond  Ray,  as  the  assignee  of  said  Bom- 
blno Brothers,  and  for  fees  paid  to  an  ac- 
countant, and  for  attorneys'  fees  for  services 
rendered  for  said  assignee  by  said  accoimtant 
and  by  his  attorneys,  Messrs.  King  &  King. 

The  facts.  In  brief,  are  as  follows:  On  the 
eth  day  of  February,  1912,  the  said  V.  and 
G.  Bomblno,  as  Bomblno  Bros.,  made  a  gen- 
eral assignment  of  all  of  their  property,  un- 
der our  statute,  to  said  Raymond  Ray,  for  the 
benefit  of  their  creditors.  The  assignee  Im- 
mediately took  possession  of  the  business  and 
property  of  said  assignors,  consisting  of  a 
saloon,  a  rooming  house,  and  a  grocery  store. 
Including  the  furniture,  merchandise,  and 
other  property  connected  therewith.  The  as- 
signee filed  an  Inventory  on  the  10th  day  of 
February,  1912,  showing  the  entire  assets 
of  the  assignors  to  be  of  the  value  of  $15,- 
293.10,  which  value,  through  errors  and  cor- 
rections, was  subsequently  reduced  to  $11,- 
628.42;  and  liabilities  were  shown  to  be 
$7,316.45.  On  the  15th  day  of  February, 
1912,  the  assignee  filed  an  affidavit  from 
whldi  it  was  made  to  appear  that  It  was  for 
the  best  interests  of  all  concerned  that  the 
business  theretofore  carried  on  by  the  as- 
signors be  continued,  and,  in  order  to  do  so, 
he  asked  permission  from  said  district  court 
to  purchase  the  necessary  goods  from  day  to 
day  for  the  purpose  of  continuing  said  busi- 
ness. The  court  granted  such  permission, 
and  the  business  was  conducted  by  the  as- 
signee. On  the  24th  day  of  February,  1912, 
or  18  days  after  the  assignment  was  made, 
and  within  14  days  after  the  assignment  pro- 
ceedings had  been  filed  in  the  district  court 
of  Salt  Lake  county  under  our  statute,  a  pe- 
tition in  bankruptcy  was  duly  filed  against 
said  Bomblno  >  Bros.,  the  assignors.  In  the 
District  (3ourt  of  the  United  States  in  and 
for  the  district  of  Utah,  and  said  assignors 
were  duly  adjudged  bankrupts  and  a  trustee 
in  bankruptcy  was  duly  appointed.  The  pre- 
cise date  on  which  the  order  or  Judgment  ad- 
judging them  bankrupts  was  entered  is  not 
disclosed  by  the  record.  It  seems  that  the  as- 
signee conducted  the  business  until  some  time 
in  May  following,  when  he  filed  his  report 
and  application  for  discharge  In  the  district 
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court  aforesaid.  In  tbe  report  he,  among 
other  things,  showed  that  his  assignora  had 
been  adjudged  bankrupts,  and  that  he  had 
realized  from  the  sale  of  merchandise  the 
sum  of  $2,791.95 ;  that  he  had  collected  upon 
the  outstanding  accounts  tbe  sum  of  $402.56, 
and  from  property  sold  in  bulk  be  had  re- 
alized the  sum  of  $530,  all  of  which  aggregat- 
ed $3,724.61.  Be  also  reported  that  he  had 
paid  the  accountant  the  sum  of  $125  and  to 
himself  the  sum  of  $368,  and  had  otherwise 
expended  the  sum  of  $2,156.55,  leaving  in 
his  hands  an  unexpended  balance  of  $1,074.- 
96,  out  of  which  sum  he  asked  for  further  al- 
lowances as  follows:  An  additional  allowance 
for  the  accountant  of  $242.19,  for  himself, 
$205.28,  and  for  attorneys'  fees  the  sum  of 
$350,  making  the  whole  amount  asked  for  for 
extra  allowances  the  sum  of  $797.47,  which 
would  leave  a  balance  of  $277.49  in  his  hands. 
On  the  25tb  day  of  Sfay,  1912,  said  district 
court,  without  any  notice  to  the  creditors  of 
any  kind,  made  an  order  approving  all  of  the 
acts  and  doings  of  the  assignee,  and  also 
made  a  further  order  In  which  he  was  allow- 
ed to  retain  the  amount  be  had  paid  to  the 
accountant,  also  what  he  had  paid  to  him- 
self, and  he  was  further  allowed  to  pay  to 
the  accountant,  to  himself,  and  to  his  at- 
torneys the  amount  of  $797.47,  apportioned 
as  aforesaid  out  of  said  $1,074.96  which  he 
had  on  hand.  Tbe  creditors,  who  are  appel- 
lants here,  subsequently  appeared  in  said 
court  and  moved  to  set  aside  the  order  and 
judgment  aforesaid  upon  the  ground  that  no 
notice  of  any  kind  had  been  given  to  any  one, 
and  for  that  reason  they  could  not  and  did 
not  appear  at  the  time  the  order  was  made 
to  enter  their  objections  to  the  allowances 
aforesaid.  The  district  court  set  aside  the 
order  making  the  allowances  and  granted  the 
objecting  creditors  a  hearing.  After  the  or- 
der had  been  set  aside,  the  creditors,  through 
their  counsel,  in  effect  entered  an  objection  to 
the  Jurisdiction  or  power  of  the  district  court 
of  Salt  Lake  county  to  hear  and  determine 
the  question  of  allowing  further  compensa- 
tion to  the  assignee  and  his  attorneys  and  to 
the  accountant,  for  the  reason  that  the  as- 
signors had  been  adjudged  bankrupts  in  the 
District  Court  of  the  United  States  In  and  for 
the  district  of  Utah,  and  that  tbe  bankrupt 
estate  could  only  be  administered  in  the  lat- 
ter court.  The  district  court  of  Salt  Lake 
county  promptly  overruled  the  objection,  and 
then  reaffirmed  and  re-entered  his  former 
order  making  tbe  allowances  aforesaid. 

The  only  question  we  can  pass  on  is  wheth- 
ther  the  district  court  exceeded  its  power  in 
making  the  allowances. 

There  is  a  great  diversity  of  opinion  among 
the  numerous  federal  District  Courts  and  the 
state  courts  respecting  the  precise  limit  of 
power  of  the  state  courts  with  regard  to  deal- 
ing with  the  assigned  property  in  case  a  com- 
mon-law or  statutory  assignment  is  made  by 
an  insolvent  debtor  for  the  benefit  of  his 


creditors,  where  such  insolvent  subsequently, 
and  within  four  months  from  the  date  of  the 
assignment,  is  adjudged  a  bankrupt.  Indeed. 
if  one  Is  not  careful  with  regard  to  the  facts 
and  circumstances  of  tbe  particular  case  re- 
ferred to,  and  loses  sight  of  the  real  pnrp<»e 
of  Congress  in  passing  the  bankruptcy  act, 
the  many  apparently  conflicting  dedlsions 
may  become  really  bewildering.  As  we  view 
it,  however,  there  should  not  be  macb  dif- 
ficulty In  finding  a  limit  beyond  which  the 
state  courts  caimot  go  In  attempting  to  ad- 
minister upon  a  bankrupt  estate,  although  an 
assignment  was  made  for  the  benefit  of  credi- 
tors before  bankruptcy  proceedings  were  In- 
stituted. The  very  act  of  making  an  assign- 
ment in  and  of  itself  may  constitute  an  act  cf 
bankruptcy  under  the  bankruptcy  act,  and 
hence,  If,  within  four  months  from  tbe  date  of 
the  assignment,  bankruptcy  proceedings  are 
instituted  and  the  insolvent  is  adjudged  to  be 
a  bankrupt,  it  seems  that  the  bankruptcy 
court,  and  no  other,  is  given  the  power  to  ad- 
minister upon  and  distribute  the  bankruiA 
estate.  If  this  be  not  so,  then  tbe  bankruptcy 
act  can  be  made  nugatory  by  a  state  court  by 
proceeding  to  administer  and  distribute  the 
estate  of  the  Insolvent  In  accordance  with 
tbe  state  insolvent  laws,  which  distribation 
may  be  in  direct  confilct  with  the  provisions 
of  the  bankruptcy  act  For  instance:  Under 
our  assignment  law  a  debtor  may  prefer  one 
of  his  creditors,  whUe  such  may  not  be  done 
under  the  bankruptcy  act  A  state  court 
might  thus  seriously  Invade  tbe  rights  of 
some  of  the  bankrupt's  creditors. 

[1]  We  are  of  the  opinion,  therefore,  that 
In  case  an  assignment  for  the  benefit  of  credi- 
tors Is  made,  and  thereafter,  and  within  fonr 
months  from  the  assignment,  a  petition  hi 
bankruptcy  Is  filed  upon  which  the  assignor 
is  adjudged  a  bankrupt  all  tbe  state  court 
can  do  is  to  preserve  and  protect  the  prop- 
erty to  be  administered  upon  by  the  banlc- 
ruptcy  court  and  the  state  court  thereafter 
is  powerless  to  allow  any  claim  for  services 
in  favor  of  any  one  except  such  as  may  in 
good  faith  have  been  rendered  before  proceed- 
ings In  bankruptcy  were  commenced.  All 
claims  arising  thereafter,  of  whatever  kind 
or  nature,  should  be  presented  to  and  itassed 
on  by  the  bankruptcy  court  and  in  accordance 
with  the  provisions  of  the  bankruptcy  act. 
We  think  such  is  the  law  as  it  is  declared  lo 
be  in  the  l)e8t  considered  cases.  It  also  i^ 
In  accordance  with  both  the  letter  and  the 
spirit  of  the  bankruptcy  act 

In  1  Loveland  on  Bankruptcy  (4tb  Ed.)  I 
38,  the  author,  in  discussing  the  "Jurisdlctioa 
of  Property  Assigned  for  the  Benefit  of  Cred- 
itors," says:  "If  proceedings  in  bankmptc; 
are  Instituted  within  four  months  after  a 
general  asslgimient  and  followed  by  an  ad- 
judication, the  court  of  bankruptcy  is  entitled 
to  administer  the  estate,  and  the  Jurisdiction 
of  the  state  court  must  yield  to  the  para- 
mount authority  of  the  banjcruptcy  ^onrt" 
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It  is  slIso  said  In  the  same  eection:  "If.  no 
bankruptcy  proceedings  are  instituted  within 
four  montitis,  tbe  state  court  may  proceed  to 
administer  the  estate,  and  the  proceeding  can- 
not be  assailed  by  a  trustee  in  bankruptcy 
subsequently  appointed,  or  by  creditors." 

[2]  It  Is  also  true  that,  although  bank- 
ruptcy proceedings  may  have  been  instituted 
within  four  months,  yet  If  the  creditors, 
without  any  objection,  permit  the  state  court 
to  administer  tbe  estate,  or  if  they  consent 
that  It  may  do  so,  they  will  ordinarily  not  be 
heard  to  complain  respecting  the  allowances 
made  by  the  state  court,  although.  If  timely 
objection  had  been  made,  the  allowances 
made  would  not  have  been  permitted  to 
stand.  It  is  in  cases  where  the  creditors 
have  either  expressly  or  by  Implication  con- 
sented that  the  state  court  may  proceed  with 
the  administration  of  the  bankrupt  estate 
that  the  great  diversity  of  opinion  with  re- 
spect to  allowances  arises.  In  the  case  at 
bar,  as  we  have  seen,  the  creditors,  at  the 
first  opportunity,  objected  to  the  power  of 
the  state  court  to  appropriate  the  assets  of 
the  bankrupt  estate  for  the  purposes  for 
which  it  was  done.  We  think  the  court 
should  have  heeded  and  sustained  the  objec- 
tion ;  and  that  It  exceeded  its  power  when, 
against  the  consent  of  any  creditor,  it  appro- 
priated the  funds  of  the  bankrupt  estate  for 
the  purposes  stated  in  the  order  or  Judgment 
appealed  from.  This  conclusion,  we  think,  is 
In  harmony  with  the  holdings  of  the  United 
States  Supreme  Gonrt  in  the  case  of  Ran- 
dolph T.  Scruggs,  190  U.  S.  533,  23  Sup.  Gt 
710,  47  L.  Ed.  1165.  In  that  case  the  follow- 
ing questions  were  certified  to  that  court: 
"(1)  Is  a  dalm  for  professional  services  ren- 
dered to  a  bankrupt  corporation  in  tbe  prep- 
aration of  a  general  assignment,  valid  under 
the  law  of  Tennessee,  entitled  to  be  paid  as  a 
preferential  claim  out  of  the  estate  of  the 
corporation  in  the  hands  of  a  trustee  In  bank- 
ruptcy, when  the  corporation  was  adjudicat- 
ed an  involuntary  bankrupt  within  four 
months  after  the  making  of  the  assignment, 
and  the  assignment  set  aside  as  in  contraven- 
tion of  the  bankrupt  law?  (2)  Is  a  claim  for 
professional  advice  and  legal  services  render- 
ed such  an  assignee,  prior  to  an  adjudication 
of  bankruptcy  against  the  assignor,  the  as- 
signment providing  that  the  costs  and  expen- 
ses' of  administering  the  trust  should  be  first 
paid,  entitled  to  be  proven  as  a  preferential 
claim  against  the  bankrupt  estate?  (3)  Is  a 
claim  against  such  an  assignee  for  legal  serv- 
ices rendered  at  his  employment  in  resisting 
an  adjudication  of  involuntary  bankruptcy 
against  the  assignor  allowable  as  a  prefer- 
ential claim  when  the  necessary  effect  of  the 
adjudication  would  be  to  set  aside  the  as- 
signment under  which  tbe  assignee  was  act- 
ing? (4)  If  not  entitled  to  be  allowed  as  pref- 
erential claims,  may  either  of  the  Items 
described  in  the  foregoing  questions  be  prov- 
en as  unsecured  debts  of  the  bankrupt  cor- 


poration?" The  fliBt  question  was  answered 
In  the  negative.  The  second  was  answered 
thus:  "Not  under  the  deed,  but  so  far  as  the 
assignee  would  be  allowed  for  payment  of 
the  claim,  the  claim  may  be  preferred  in  the 
right  of  the  assignee."  The  answer  to  the 
third  Is,  "not  on  the  facts  appearing  in  the 
certificate;"  and  the  answer  to  the  fourth 
question  Is  as  follows:  "The  charge  for  the 
preparation  of  the  deed  may  be  proved  as  an 
unsecured  claim." 

In  referring  to  tbe  effect  that  bankruptcy 
proceedings  have  upon  a  general  assignment 
for  the  benefit  of  creditors,  where  such  pro- 
ceedings are  Instituted  within  four  months 
after  the  assignment  is  made,  Mr.  Justice 
Holmes,  in  speaking  for  the  court,  says:  "It 
is  admitted  that  a  general  assignment  for  the 
benefit  of  creditors,  made  within  four  months 
from  the  filing  of  a  petition  in  bankruptcy,  is 
void  against  the  trustee  in  bankruptcy,  so  far 
as  it  Interferes  with  his  administering  of  the 
property  assigned."  This  could  not  be  de- 
nied. The  court  then  proceeds  to  show  that, 
although  In  instituting  bankruptcy  proceed- 
ings the  legal  effect  of  a  general  assignment  is 
destroyed,  yet  the  assignee  may  be  entitled  to 
compensation  for  services  performed.  Be, 
under  certain  circumstances,  may  also  be  al- 
lowed for  services  rendered  by  his  attorney. 
But,  with  regard  to  the  allowance  for  com- 
I>ensatlon,  it  is  further  said  In  the  opinion: 
"We  are  not  prepared  to  go  further  than  to 
allow  compensation  for  services  which  were 
beneficial  to  the  estate.  Beyond  that  point 
we  must  throw  tiie  risk  of  his  conduct  on  the 
assignee,  as  he  was  chargeable  with  knowl- 
edge of  what  might  happen." 

[3]  That  is,  when  the  assignee  takes  charge 
of  an  assigned  estate,  he  must  be  charged 
with  knowledge  that  he  is  acting  under  an  in- 
strument which  in  and  of  itself  constitutes 
an  act  of  bankruptcy,  and  that,  if  bankruptcy 
proceedings  are  commenced  within  four 
months  from  the  date  of  the  assignment 
which  result  in  adjudging  his  assignor  a 
bankrupt,  he,  as  the  assignee,  merely  holds 
the  assigned  estate  for  the  use  and  benefit  of 
the  creditors  of  the  bankrupt,  and  that  the 
bankruptcy  court  is  the  court  which  has  the 
sole  right  and  power  to  administer  the  estate. 
It  is  to  that  court,  therefore,  that  he  should 
apply  for  all  aUowances  for  compensation. 

[4]  It  has  been  held  that  the  state  court 
may  make  allowances  for  compensation  for 
services  rendered  before  the  bankruptcy  pro- 
ceedings were  Instituted  if  a  claim  therefor 
is  presented  before  there  is  an  adjudication 
of  bankruptcy.  Louisville  Trust  Co.  v.  Com- 
Ingor,  184  U.  S.  18,  22  Sup.  Ct.  293,  48  L.  Ed. 
413.  But' we  think  it  Is  quite  clear  that  the 
state  court  cannot,  by  making  allowances  for 
compensation  to  the  assignee  and  to  those 
claiming  under  him,  allow  for  any  services 
rendered  after  such  proceedings  are  institut 
ed,  and  by  that  indirect  method  administer 
upon  at  least  a  portion  of  the  bankrupt  es- 
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tate.  The  case  of  Randolph  v.  Scruggs,  su- 
pra, was  carefully  considered  by  the  United 
States  Circuit  Court  of  Appeals  of  the  First 
Circuit  in  Re  Chase,  124  Fed.  763,  59  C.  G. 
A.  629,  where  it  Is  held  that,  while  an  as- 
signee for  the  benefit  of  creditors  may  be  al- 
lowed compensation  for  services  rendered 
"prior  to  the  filing  of  the  bankrupt's  peti- 
tion," yet  he  can  recover  for  no  services  ex- 
cept such  as  were  beneficial  to  the  estate. 

In  view  of  what  has  been  said,  the  order  or 
Judgment  making  the  allowances  in  this  case 
cannot  be  permitted  to  stand.  As  appears 
from  the  decision  of  Randolph  v.  Scruggs, 
supra,  the  claims  for  compensation  in  ques- 
tion, even  though  they  are  proper,  are 
nevertheless  to  be  presented  to,  passed  on, 
and  allowed  by  the  bankruptcy  court,  and 
that  that  court  cannot  declare  at  least  some 
of  them  preferred  claims.  If,  therefore,  the 
court  which  is  given  the  power  to  adjudicate 
such  claims  cannot  declare  at  least  some  of 
them  preferred  claims,  we  cannot  see  how  a 
state  court,  withbut  such  power,  can  do  so. 
It  may  well  be  that  there  are  creditors  of  the 
bankrupt  who  have  preferential  rights,  and, 
if  so,  the  bankruptcy  court  is  the  proper  place 
to  determine  that  fact ;  and  that  court  is  al- 
so the  forum  in  which  to  determine  what 
claims,  if  any,  shall  be  preferred.  Moreover, 
it  is  for  the  bankruptcy  courts,  in  accordance 
with  adjudications  made  by  those  courts, 
to  determine  what,  in  any  given  case,  consti- 
titute  what  are  denominated  as  beneficial 
services  for  the  estate.  All  those  things 
should  be  adjudged  by  the  court  to  which  is 
given  the  i>ower  to  administer  the  estate. 
It  is  palpable  that  only  one  court  should  ad- 
minister upon  the  bankrupt  estate.    Where 


this  is  attempted  by  two  courts,  as  Is  the  case 
here,  some  one  is  most  likely  to  suffer  in  bis 
legal  rights.  This  is  well  illustrated  In  this 
case.  Here  every  claim  for  services  present- 
ed by  the  assignee,  whether  for  himself,  bis 
counsel,  or  his  accountant,  say  nothing  about 
other  expenses,  is  in  effect  dedared  to  be  a 
preferred  claim,  and  the  creditors  of  the 
bankrupt  must  take  wliat  is  left  of  the  es- 
tate, if  anything.  The  evidence  with  regard 
to  whether  the  amount  claimed  for  services 
rendered  before  bankruptcy  proceedings  were 
commenced  is  reasonable  or  otherwise  is  not 
before  us,  and  as  to  that  matter  we  express 
no  opinion.  With  regard  to  the  allowance  of 
$242.19  to  the  accountant  and  the  allowance 
of  $205.28  to  tlie  assignee,  and  the  other  for 
$350  for  attorneys'  fees,  the  case  is  different. 
These  allowances  were  all  made  for  services 
rendered  after  the  bankruptcy  proceedings 
had  been  instituted  and  out  of  money  belong- 
ing to  the  assignor,  and  which  the  assignee 
had  In  his  possession  when  he  made  his  re- 
port to  the  district  court 

As  to  those  three  items,  therefore,  the  dis- 
trict court  was  without  power  to  allow  them, 
and  as  to  them  the  Judgment  Is  reversed,  and 
the  cause  is  remanded  to  that  court,  with 
directions  to  vacate  and  set  aside  the  Judg- 
ment allowing  those  amounts,  and  to  modify 
the  same  to  that  extent,  and  to  direct  the 
assignee  to  turn  over  all  moneys  and  prop- 
erty in  his  hands  to  the  trustee  In  bank- 
ruptcy, and  to  file  his  claim  for  services  in 
the  bankruptcy  court.  Appellant  to  recover 
costs  on  this  appeal. 

Mccarty,  C.  J.,  and  STRAUP,  J.,  concur. 
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HOUSTON  REAL  ESTATE  INV.  CO.  et  al. 

V.  ■HECHIiEE  (YERRICK,  Intervener). 

(Supreme  Court  of  Utah.     Jan.  23,  1914.) 

1.  PuBADiNO  (I  356*)— Motion  to  Stbik*— 
Redundant  Mattes. 

In  a  landlord's  action  for  rent,  and  to  en- 
force the  lien  therefor  given  by  Comp.  Laws 
1907,  H  1407-1414,  an  amendment  striking 
from  the  complaint  the  prayer  that  attachment 
issue  against  defendant  under  those  provisiona, 
and  that  plaintiffs  be  adjudged  to  have  a  first 
lien  upon  all  the  defendant's  property  not  ex- 
empt, and  for  such  other  relief  as  was  just. 
leaving  merely  a  prayer  for  general  relief,  did 
not  change  the  nature  of  the  action,  or  affect  the 
rights  of  the  parties,  and  would  b«  stricken  on 
motion  of  plaintiffs. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  II  1111-1119;   DecTlMg.  |  356.*] 

2.  Statdtks  (I  178*)— RtJtE  OT  Decision. 

Upon  a  question  of  the  first  impression  the 
court  IS  required  to  give  full  effect  to  Comp. 
Laws  1907,  {  2489,  providing  that  the  Revised 
Statutes  constitute  toe  law  of  the  state  respect- 
ing the  subjects  to  which  they  relate,  and  that 
their  provisions  and  all  proceedings  under  them 
are  to  be  liberally  construed  with  a  view  to  af- 
fect their  objects  and  promote  justice,  and  that 
rules  of  equity  shall  prevail  where  there  is  any 
variance  between  them  and  rules  of  law  respect- 
ing the  same  matter. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  I  257;   Dec.  Dig.  |178.*] 

3.  Pabtiks  (I  40*)— Intekvention— Statutes. 

The  statute  relating  to  intervention  was 
not  intended  to  apply  only  where  a  third  person 
may  have  such  an  interest  in  the  subject  of 
the  action  as  to  make  him  an  indispensable 
party,  bnt  it  applies  where  such  person  at  some 
stage  of  the  proceeding  before  trial  is  shown 
to  have  an  interest  which  would  make  him  a 
proper  i>arhr;  bnt  where,  if  a  party  is  not  an 
indispensable  party,  and  his  intervention  would 
unduly  delay  a  pending  action  or  complicate 
the  issues,  and  his  rights  could  be  protected  in 
an  independent  action,  his  intervention  should 
be  denied. 

[Ed.  Note. — ^For  other  cases,  see  Parties,  Cent 
Dig.  IS  60-63,  65-67;  Dec.  Dig.  |  40.»] 

4.  Landlobd  and  Tenant  (I  258*)— Lien— 

PBOCBEDINa  TO  ENFOBCB. 

A  landlord  may  proceed  in  equity  to  fore- 
close his  lien  notwithstanding  Comp.  Laws  1907, 
II  1407-1414,  providing  a  landlord's  lien. 

[Ed.  Note.— For  other  cases,  see  landlord  and 
Tenant,  Cent  Dig.  |  1»45;   Dec.  Dig.  |  258.*] 

6.  Attachment    (|   292*)— Right    or    Inteb- 

TBNINO   PABTT--VA1JDITT. 

A  party  intervening  and  claiming  owner- 
ship of  property  attached  In  a  suit  against  an- 
other cannot  assail  the  regularity  or  validity 
of  the  attachment. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  II  1697-1699;   Dec.  Dig.  |  292.*] 

6.  Landlobd  and  Tenant  (|  260*)— Lien— 
Attachment— Intebvention  to  Contkst— 
Statutes. 

Where  property  is  attached  in  an  action 
between  tbii>d  persons  as  in  a  lessor's  action 
under  Comp.  Laws  1907,  ||  1407-1414,  giving 
a  lien  against  the  lessee  s  property,  with  right 
of  attachment,  the  claimant  may,  as  a  matter 
of  right,  intervene  in  such  action,  and  therein 
have  determined  his  right  to  or  .interest  in  the 
property  attached. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  1 1045;  Dec  Dig.  |  260.*] 

Appeal   from   District   Court,    Salt  Lake 
County;  Oeo.  O.  Armstrong,  Judge. 


Action  by  the  Honston  Real  Estate  Invest- 
ment Company,  a  corporation,  and  another 
against  L.  L.  Hechler,  In  which  Carrie  A. . 
derrick  filed  complaint  in  intervention,  claim- 
ing the  attached  property.  From  the  grant- 
ing of  a  motion  to  dismiss  the  complaint  in 
intervention.  Intervener  appeals.  Reversed 
and  remanded,  with  direction  to  reinstate 
the  complaint  in  Intervention. 

Howat,  Macmlllan  &  Nebeker  and  Stephens, 
Smith  &  Porter,  aU  of  Salt  Lake  aty,  tor 
appellant  Geo.  N.  Lawrence  and  A.  T.  San- 
ford,  both  of  Salt  Lake  City,  for  respond- 
ents. 

FRICK,  J.  This  action  was  commenced 
by  the  plalntUTs,  respondents  here,  as  lessors, 
against  tbe  defendant  L.  L.  Hechler  as  their 
tenant  to  recover  rent  A  lessor's  attach- 
ment was  Issned,  and  certain  property  was 
attached  thereunder  as  tbe  property  of  the 
defendant  One  Carrie  Yerrick,  the  appel- 
lant here,  sought  to  Intervene  in  the  lessor's 
action  upon  the  alleged  ground  that  she  Is 
the  owner  of  tbe  attached  property.  The 
pleadings  are  very  voluminous,  covering  80 
pages  of  tbe  printed  abstract  We  shall  not 
attempt  to  set  tbem  forth,  even  In  condensed 
form.  We  sliall,  however,  In  the  opinion 
refer  to  mtSu  ports  to  which  we  deem  spe- 
cial reference  necessary. 

The  action  was  based  upon  a  dalm  for 
rent  alleged  to  have  been  in  arrears  for  a 
period  exceeding  seven  months  at  the  rate 
of  $500  per  montb,  amounting  in  tbe  aggre- 
gate to  the  sum  of  $3,594.97,  and  for  attor-* 
ney's  fees  In  the  sum  of  $600.  Respondents 
prayed  judgment  "against  the  defendant  for 
the  sum  of  $3,594.97,"  with  legal  interest, 
and  for  "$500  attorney's  fees."  They  fur- 
ther prayed  as  follows:  "Plaintitf*  further 
pray  that  an  attachment  i»»»e  agatnat  the 
defendant  under  the  pnvitiont  of  chapter 
4  of  the  Compiled  Laws  of  Utah  1901,  and 
that  pJaintiftt  be  adjudged  to  have  a  fbrtt 
Uen  upon  all  of  the  property  of  said  defend- 
otU  not  exempt  from  eaeeution,  and  for  tuch 
other  relief  a*  if  fuet."    (Italics  ours.) 

Respondents'  action  Is  predicated  on  Comp. 
Laws  1907,  ||  1407  to  1414,  inclusive.  Those 
sections,  in  substance,  provide: 

Sec.  1407.  Lessors  shall  have  a  Uen  for 
rent  due  upon  all  the  property  of  the  lessee 
not  exempt  from  execution  so  long  as  the 
lessee  occupies  the  leased  premises  and  for 
30  days  thereafter. 

Sea  1408.  The  lien  Is  made  superior  to 
aU  other  liens  "excepting  taxes,  mortgages 
for  purchase  money,  and  liens  of  employes 
for  services  for  one  year  next  prior  to  the 
sale." 

Sec.  1409.  When  any  rent  shall  become 
due,  or  the  lessee  be  about  to  remove  bis 
property  from  the  leased  premises,  the  lessor 
may  apply  to  a  court  of  competent  Jnrlsdlc- 
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don  "for  a  wanant  to  aeize  the  property  of  j 
sucta  lessee." 

.  Sec.  1410.  "The  lessor,  his  attorney,  agent, 
or  assigns  shall,  before  tbe  issue  of  such 
writ  of  attachment  (warrant),  file  in  tbe 
court  aforesaid  an  affidavit  •  •  •  setr 
ting  forth  the  amount  of  rent  sued  for  over 
and  above  all  ofTsets  and  counterclaims,  and 
a  brief  description  of  the  leased  premises, 
*  ♦  •  and  shall  execute  a  bond  condi- 
tioned," eta 

Sec.  1411.  "Upon  the  filing  of  audi  affi- 
davit and  bond,  it  shall  be  the  duty  of  the 
court  wherein  tbe  same  is  filed  to  Issue  a 
writ  of  attachment  to  the  proper  person, 
commanding  him  to  seize  the  property  of  the 
defendant  not  exempt,"  etc. 

Sec.  1412.  The  officer  shall  "seize  the  prop- 
erty of  such  lessee  not  exempt  from  execution, 
or  as  much  (hereof  as  shall  be  of  value  suf- 
ficient to  satisfy  such  debt,  costs,  and  rea- 
sonable attorney's  fee,  and  to  keep  the  ssime 
until  the  determination  of  the  action  pend- 
ing between  the  lessor  and  lessee,"  unless 
the  property  is  sooner  released  as  provided 
in  the  section. 

Sec.  1413  is  to  the  effect  that  the  property 
may  be  released  by  the  execution  of  a  bond. 

Sea  1414.  "All  property,  including  grow- 
ing and  harvested  crops  and  all  ore  mined 
or  upon  the  premises,  or  so  much  of  such 
property  as  may  be  necessary  to  pay  the 
amount  of  rent  due  and  costs,  shall  be  liable 
to  sale  to  enforce  the  payment  of  the  lien 
hereby  created." 

.  Pursuant  to  the  foregoing  provisions  re- 
spondents in  connection  with  their  complaint 
also  filed  an  affidavit  in  the  district  court, 
and  that  court  directed  that  the  writ  of  at- 
tachment contemplated  by  the  statute  issue. 
Sudi  a  writ  was  accordingly  Issued  directed 
to  the  sheriff  of  Salt  Lake  county,  who  duly 
executed  the  same  by  taking  into  his  posses- 
sion a  large  amount  of  furniture  and  house- 
bold  goods  used  in  tbe  building  which  was 
erected  on  the  leased  premises.  The  writ 
of  attachment  was  levied  on  the  17th  day 
of  March,  1909,  and  on  the  25th  day  of  that 
month  tbe  intervener,  appellant  here,  served 
a  written  demand  upon  tbe  sheriff,  demand- 
ing the  return  of  the  property  taken  by  him 
under  such  writ  to  her;  she  claiming  to  be 
the  owner  thereof.  Upon  the  demand  being 
refused,  she,  after  obtaining  leave  from  the 
court,  filed  her  complaint  in  intervention,  in 
which  she  alleged  that  she  was  the  owner 
of  the  attached  property,  and  vrith  great 
particularity  pleaded  the  sources  of  her  title. 
She  also  alleged  the  value  of  said  property 
to  be  17,000,  and,  further,  that  some  other 
parties  claimed  some  interest  therein  whom 
she  also  asked  to  be  made  parties  to  the 
action.  She  prayed  Judgment  that  she  be 
declared  to  be  the  owner  of  said  property, 
and  that,  if  possession  thereof  could  not  be 
given  to  her,  she  recover  judgment  against 
respondents  for  the  sum  of  $7,000,  the  alleg- 


ed valne  thereof.  Bespondents  demurred  to 
the  complaint  In  intervention  upon  two 
grounds:  (1)  That  neither  the  intervener 
nor  any  of  the  parties  mentioned  in  her 
complaint  whom  she  alleged  claimed  some 
interest  in  the  attached  property  were  prop- 
er parties  to  the  action;  and  (2)  because 
the  complaint  in  Intervention  did  not  state 
a  cause  of  action  against  respondents,  or 
either  of  them.  Tbe  demurrer  was,  however, 
withdrawn,  and  tbe  respondents  answered  tbe 
complaint  in  intervention.  In  their  answer 
they  set  up  much  affirmative  matter  in  de- 
fense to  appellant's  claims.  The  other  par- 
ties named  in  the  complaint  in  intervention 
also  appeared  and  denied  generally  the  alle- 
gations of  said  complaint  The  defendant 
Hechler  filed  a  general  demurrer  to  respond- 
ents' complaint,  which  was  overruled,  and  be 
made  no  further  defense  to  tbe  action.  When 
the  case  was  called  for  trial  ui>on  the  com- 
plaint in  intervention  and  respondents'  an- 
swer thereto,  they  asked  leave  to  amend  the 
prayer  of  their  complaint  by  striking  there- 
from that  portion  wblcb  we  have  italicized, 
and  in  connection  therewith  moved  that  the 
complaint  in  intervention  be  dismissed  for 
the  reason  that  tbe  intervener  bad  shown 
no  right  to  intervene  in  the  action.  Tbe 
court  granted  respondents'  request  to  amend 
the  prayer  as  aforesaid,  after  which  he  also 
granted  the  motion  to  dismiss  the  complaint 
in  intervention,  and  entered  Judgment 
against  tbe  appellant,  dismissing  her  com- 
plaint, and  she  alone  appeals  from  tbe  Judg- 
ment 

The  only  errors  assigned  are:  That  the 
court  erred  in  granting  leave  to  amend  re- 
spondents' prayer  as  stated,  and  in  dismiaa- 
ing  the  complaint  in  intervention.  For  the 
purposes  of  this  decision  we  shall  treat  the 
respondents'  motion  to  dismiss  the  complaint 
In  Intervention  as  a  general  demurrer,  for 
such  Is  clearly  its  legal  effect 

[1]  The  court  did  not  err  in  granting  leave 
to  amend  the  prayer  of  respondents'  com- 
plaint The  averments  in  the  complaint 
clearly  showed  that  the  action  was  based 
on  the  several  sections  of  tbe  statute  quoted 
above.  Tbe  lien  referred  to  in  the  prayer 
is  given  by  said  statute,  and  so  is  the  relief 
which  respondents  were  entitled  to  in  tbe 
action.  The  court,  therefore,  could  not  cre- 
ate a  lien  nor  grant  any  other  relief  tban 
that  mentioned  in  tbe  several  .sections  of 
the  statute  aforesaid,  and  on  which  the  ac- 
tion was  predicated.  The  general  prayer 
was  therefore  sufficient  Nor  did  the  amend- 
ment of  the  prayer  change  the  nature  of  the 
action,  nor  in  any  way  affect  the  rights  of 
respondents  or  of  appellant.  What  was  al- 
lowed to  be  done  by  the  court  with  respect 
to  making  the  amendment  was  liarmless. 

[2]  The  only  other  question  is:  Did  tbe 
court  err  in  dismissing  the  complaint  in  In- 
tervention for  the  reasons  stated  in  tbe  mo- 
tion? We  confess  that  in  view  of  the  con- 
flicting decisions  of  the  courts  tbe  question 
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Is   one  that  is  not  entirely  free  from  doabt. 
Counsel  for  appellant  have  cited  a  number 
of  cases  In  which,  they  contend,  it  has  been 
held  that,  in  an  action  which  is  aided  by 
attachment  under  which  property  is   taken 
which  Is  claimed  by  a  tliird  i>er8on,  such 
claimant  luis  the   legal  right  to  interrene 
in  such  action  to  protect  his  property.    Up- 
on the  other  hand,  counsel  for  respondents 
have  also  cited  a  number  of  cases  in  whicli, 
they  contend,  the  courts  have  held  that  the 
mere  fact  that  A.'s  property  is  taken  on  a 
writ   of  attachment  in   favor  of  B^   in  an 
action  pending  between  B.  and  C,  does  not 
authorize  A.  to  intervene  in  such  action  for 
the   purpose  of  claiming  his   property.     It 
eannot    be    gainsaid    that    there    are    cases 
which  clearly  sustain  the  contentions  of  both 
counsel.     Among  those  cited  by  appellant's 
counsel  are:     Horn  v.   Volcano   Water  Co., 
13  Cal.  62,  73  Am.  Dec.  569;  Speyer  v.  Ihmels, 
21  Cal.  280,  81  Am.  Dec.  167;  Davis  v.  Ep- 
plnger,   18  Cal.  378,  79  Am.  Dec.  184;  Pot- 
latch  Lumber  Co.  v.  Runkel,  16  Idaho,  192, 
101  Pac.  896,  23  L.  R.   A.    (N.  S.)   636,  18 
Ann.  Cas.  691.     Among  those  cited  by  re- 
spondents' counsel  are:    Lewis  v.  Harwood, 
28  Minn.  428,  10  N.  W.  586;  Danker  v.  Ja- 
cobs,  79  Neb.  436,   112  N.   W.  579;   Meyer 
et   aL    T.   Black,  4   N.    M.    (Gild.)    352,  16 
Pac.    620;    Loving   v.   Edes,   8    Iowa,    427. 
There  are  a  number  of  cases  that   might 
be   added   to  either   one   of   the   foregoing 
lists;    but  it  is  deemed   quite   unnecessary 
to  do  80.    Neither  do  we  deem  it  necessary 
at   this   time   either   to    collate   or   review 
the    cases    upon    this    subject.      Any    one 
who  desires  to  examine  the  cases  upon  the 
question,  however,   will  find  that  about  all 
of  them  have  been  collated,  and  to  some  ex- 
tent reviewed,  in  a  note  to  the  case  of  Pot- 
latch  Lumber  Co.  v.  Runkel,  23  L.  R.  A.  (N. 
S.)  636.    We  remark  further  that  it  is  quite 
nteedless  to  attempt  to  harmonize  many  of 
the  dedsions.    It  is  also  true  that  the  pro- 
visions of  our  statute  on  intervention  ate 
precisely  the  same  as  were  -those  that  the 
courts  passed  on  in  aU'  of  the  foregoing  cas- 
es, except,  perhaps,  in  the  case  of  Loving  v. 
Edes,  supra.    That  case  was  decided  In  1859, 
at  which  time,  it  seems,  the  statute  permit- 
ting intervention  was  not  in  force  in  Iowa. 
See   Rev.   of   Iowa,   {   2930,   and  Taylor  v. 
Adair,  22  Iowa,  279-283.    it  .is  in  the  latter 
case  in  which  Mr.  Justice  Dillon  states  the 
true  doctrine  with  respect  to  the  right  of 
intervention.    The  case  of  Loving  v.  Edes  is 
not  mentioned  in  Taylor  v.  Adair,  which  is 
due,  perhaps,  to  the  fact  that  the  statute 
was  not  in  force  when  the  first  case  was 
decided.    In  view  of  the  diversity  of  opinion 
among  the  courts  upon  this  subject,  and  for 
the  reason  that  the  question  is  one  of  first 
impression  in  this  jurisdiction,  it  becomes 
our  duty  to  follow  the  rule  which  in  our 
judgment  accords  best  with  the  true  spirit 
of  our  Code,  and  the  one  which  in  the  long 
run  is  better  adapted  to  reflect  justice  upon 


those  who  may  have  occasion  to  protect 
their  property  rights  in  our  courts  of  record. 

Upon  questions  like  the  one  now  confront- 
ing us,  we  are  required  to  give  full  force 
and  effect  to  all  provisions  found  in  our 
Code.  Section  2489,  to  which  we  have  called 
attention  upon  other  occasions,  cannot  be  ig- 
nored. That  section,  so  far  as  material  here, 
provides:  "The  Revised  Statutes  establish 
the  law  of  this  state  respecting  the  subjects 
to  which  they  relate,  and  their  provisions 
and  all  proceedings  under  them  are  to  be 
liberally  construed  with  a  view  to  effect  the 
objects  of  the  statutes  and  to  promote  jus- 
tice. Whenever  there  is  any  variance  be- 
tween the  rules  of  equity  and  the  rules  of 
common  law,  in  reference  to  the  same  mat- 
ter, the  rules  of  equity  shall  prevail." 

If  we  should  blindly  follow  -  the  decisions 
of  the  courts  of  other  states  where  such  de- 
cisions vary  from  our  statutes,  then  we 
would  be  declaring  the  law  of  those  states 
rather  than  the  law  as  it  is  found  in  our 
own  statutes.  If  it  becomes  necessary  In 
furtherance  of  justice  to  give  the  provisions 
of  the  Code  a  liberal  construction  and  ap- 
plication, we  are  bound  to  do  so,  and,  in  case 
the  courts  of  other  states  have  given  similar 
provisions  a  strict  construction  or  applica- 
tion, we  are  not  bound  to  follow  the  con- 
struction of  such  courts. 

The  Supreme  Court  of  Idaho,  in  the  latest 
case  upon  the  question,  namely,  in  the  case 
of  Potlatch  Lumber  Co.  v.  Runkel,  supra,  has 
practically  followed  the  rule  we  have  just 
announced.  In  that  case  Mr.  Justice  Ailshie 
went  into  the  subject  at  some  length.  He 
treats  it  with  his  usual  care,  clearness,  and 
thoroughness,  and,  after  having  done  so,  he 
and  his  associates  arrived  at  the  conclusion 
that  the  true  spirit  of  the  Idaho  Code  (which 
is  the  same  as  oureO  ia  better  subserved  by 
adopting  the  more  liberal  rule  contended  for 
by  counsel  for  appellant  than  to  adopt  the 
one  insisted  upon  by  counsel  for  respondents. 
After  careful  consideration  and  reflection  we 
liave  become  convinced  that  the  conclusions 
reached  by  the  Supreme  Court  of  Idaho  are 
sound.  The  prevailing,  and  practically  the 
only,  reasons  that  are  advanced  by  the  courts 
who  deny  the  right  of  intervention  in  cases 
whci-e  the  property  of  a  third  person  is  at- 
taciied  are :  (1)  That  in  actions  at  law  based 
on  personal  obligations,  where  such  actions 
are  aided  by  an  attachment,  the  "matter  in 
litigation "  referred  to  in  the  statute  Is  the 
personal  obligation  of  the  defendant;  and 
(2)  that,  in  case  property  is  attached  in  such 
an  action  which  is  claimed  by  a  third  per- 
son, such  person  Is  not  affected  or  bound 
by  the  judgment  in  the  action,  but  may  bring 
an  independent  action,  either  in  replevin  to 
recover  the  speciflc  property,  or  sue  in  tro- 
ver for  its  conversion,  and  obtain  judgment 
for  its  value.  While  the  foregoing,  as  ab- 
stract statements,  may  be  correct,  yet  the 
results  that  have  been  declared  upon  them 
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by  some  of  the  courts  seem  to  us  to  be  en- 
tirely too  narrow,  and  fall  to  reflect  justice. 
When  an  action  is  aided  by  an  attachment 
which  is  levied  on  property  belonging  to  a 
third  person,  such  third  person's  property 
rights  are  directly  invaded  by  that  action. 
The  primary  cause  of  this  invasion  cannot  be 
said  to  be  merely  the  levying  of  the  writ  of 
attachment;  but  it  must  be  traced  back  to  the 
planting  of  the  action.  While  the  levy  con- 
stitutes the  immediate  cause,  yet  the  bring-. 
Ing  of  the  action  accompanied  by  the  affidavit 
upon  which  the  writ  of  attachment  is  based 
constitutes  the  real  cause  of  the  interfer- 
ence with  another's  property  rights.  More- 
over, the  very  purpose  of  attaching  the  prop- 
erty is  to  satisfy  the  claim  sued  on,  and, 
under  certain  circumstance,  where  the  de- 
fendant cannot  be  personally  served  with 
process,  the  taking  of  the  property  may  be 
the  only  means  of  conferring  Jurisdiction  on 
the  court  to  proceed  to  Judgment  in  the  ac- 
tion. Nor  is  it  a  good  answer  to  say  that 
the  act  of  taking  the  property  under  the  at- 
tachment is  merely  the  act  of  the  officer.  The 
officer  acts  by  virtue  of  the  writ,  to  be  sure; 
but  the  writ  is  based  upon  the  affidavit,  and 
without  a  pending  action  neither  the  affida- 
vit nor  the  writ  would  have  any  legal  force 
or  effect  whatever.  It  is  reasonably  clear, 
therefore,  that  the  attachment  cannot  be  con- 
sidered as  a  matter  or  thing  entirely  apart 
from,  or  Independent  of,  the  action;  but  It 
must  be  considered  as  directly' related  to  it, 
or  as  being  an  integral  part  thereot  While, 
In  onr  Judgment,  the  foregoing  statements 
may  be  applied  to  attachments  generally, 
they  nevertheless  apply  with  mnch  greater 
force  to  attachments  issued  under  our  stat- 
ute In  favor  of  lessors  against  their  lessees. 
Id  such  cases  it  is  not  a  personal  obligation 
coupled  with  some  unlawful  act  of  the  lessee 
which  alone  gives  the  right  to  attachment; 
but  the  right  thereto  is  based  on  the  relation 
existing  between  lessor  and  lessee.  It  Is  the 
relation  which  creates  the  Hen,  and  the  ac- 
tion is  commenced,  and  the  attachment  is 
issued,  and  the  property  is  taken  for  the  sole 
purpose  of  making  the  lien  effective.  Indeed, 
in  some  states,  under  statutes  creating  a  lien 
In  favor  of  lessors  similar  to  ours,  the  courts 
have  held  that  in  such  actions  a  personal 
judgment  is  improper,  and  that  the  relief 
must  be  limited  against  the  attached  proper- 
ty. See  Trlest  v.  Watts  &  Bro.,  68  Ga.  73; 
Argo  V,  Fields,  112  Ga.  6T7,  87  S.  E.  995. 
The  foregoing  cases  were  based  on  the  Code 
of  Georgia,  vol.  2,  ig  2795-2800.  While  we  do 
not  wish  to  be  understood  as  holding,  or 
even  intimating,  that  a  landlord  in  this  Ju- 
risdiction may  not  waive  his  Hen,  and  sue 
the  tenant,  and  recover  a  personal  Judgment 
against  the  latter,  yet  It  Is  very  clear  that, 
under  onr  statute  (Comp.  Laws  1907,  {  3064), 
the  lessor  cannot  sue  out  an  attachment 
'against  the  lessee,  and  attach  specific  proper- 
ty, so  long:  as  the  lessor  has  a  lien  on  such 


property  under  the  several  sections  of  our 
statute  hereinbefore  set  forth.  Under  the 
provisions  of  section  3064,  the  lessor  Is  pro- 
hibited from  obtaining  an  attachment  for 
the  very  reason  that  he  is  given  a  statutory 
lien  under  the  landlords'  lien  act  to  which 
we  have  referred.  We  mention  this  only  for 
the  purpose  of  showing  that,  in  cases  where 
the  lessor  sues  the  lessee  for  rent  in  arrears, 
and  in  that  suit  seeks  to  enforce  his  lien  by 
the  attachment  provided  for  in  the  statute 
creating  the  lien,  the  attachment  may  be 
said  to  be  so  related  to  the  obligation  sued 
on  that  it  really  is  a  part  of  it  It  seems 
to  us,  however,  that,  where  the  bringing  of 
an  action  results  in  Interfering  with  anoth- 
er's property  and  property  rights,  it  does  not 
lie  in  the  mouth  of  the  plaintiff  In  the  ac- 
tion to  say  to  the  person  whose  property 
rights  are  interfered  with,  when  the  latter 
seeks  to  intervene  in  the  action  to  protect 
his  rights  in  a  law-abiding  manner:  "^oa 
may  not  interfere  in  my  action.  It  is  true' 
that  I  have  caused  your  property  to  be  tak- 
en for  the  purpose  of  selling  the  same,  and 
applying  the  proceeds  thereof  to  the  pay- 
ment of  any  Judgment  I  may  ultimately  ob- 
tain in  the  action ;  but,  if  yon  object  to  my 
interference,  you  may  sue  me  by  bringing  an 
independent  action."  Why  should  the  in- 
jured person  be  driven  to  an  Independent  ac- 
tion when  his  rights  can  be  determined  and 
protected  In  the  pending  one?  But,  aa  w» 
have  pointed  out  one  of  the  reasons  assign- 
ed by  the  courts  why  intervention  is  not 
proper  in  such  cases  is  that  the  person 
whose  property  la  taken  Is  not  bound  by  the 
Judgment  that  may  be  rendered  in  the  pend- 
ing action.  This,  no  doubt,  is  true;  but,  if 
such  person  were  bound  by  such  Judgment, 
then  he  would  not  only  be  a  proper  party  to 
the  pending  action,  but  he  would  be  a  neces- 
sary, or  what  is  termed  an  indispensable; 
party,  and  the  court  could  not  properly  pro- 
ceed to  render  final  judgment  without  bring- 
ing him  into  court.  Under  such  circumstanc- 
es It  would  be  the  dut^  of  the  court  to  order 
him  to  be  made  a  party  to  the  action,  and 
not  wait  till  he  asked  to  Intervene. 

[3,  4]  As  we  understand  the  purpose  of  the 
statute  relating  to  intervention,  it  Is  not  in- 
tended to  be  applied  only  where  a  third  per- 
son may  have  such  an  interest  in  the  subject 
of  the  action  whidi  makes  him  an  indispen- 
sable party;  but  the  statute  applies  where 
such  third  person  at  some  stage  of  the  pro- 
ceeding before  trial  Is  shown  to  have  an  in- 
terest which  would  make  him  a  proper  party. 
To  Illustrate:  Suppose  in  this  case,  after 
appellant  had  made  her  demand  for  the  re- 
turn of  the  property,  the  respondents  had 
come  into  court  and  had  set  up  the  facts 
that  they  claimed  the  property  under  thrir 
lessor's  Hen  and  attachment;  further,  that 
the  appellant  also  claimed  it  as  her  own,  and 
they,  for  that  reason,  asked  the  court  that 
she  be  made  a  party  defendant^  the  action. 
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and  that  she  be  required  to  Bet  forth  her 
claim  of  ownership.  Would  not  the  api)el- 
lant  have  been  a  proper  party  then?  The 
statement  answers  Itself.  If,  therefore,  by 
reason  of  her  claim  it  would  have  been  prop- 
er to  make  lier  a  party  to  the  action  upon  re- 
spondents' request,  why  could  she  not,  upon 
showing  the  same  state  of  facts,  come  into 
the  action  as  a  proper  party  upon  her  own 
motion?  Again,  in  case  she  had  been  served 
with  process  upon  respondents'  application, 
and  she  had  failed  to  appear  and  answer 
their  complaint  against  her,  would  she  not 
have  been  bound  by  the  Judgment,  in  case  it 
was  held  she  had  no  right  to  the  property 
attached?  The  answer  is  obvious.  In  case 
respondents  had  proceeded  to  make  her  a 
party  to  the  action,  would  her  contention 
that  she  preferred  to  sue  them  in  an  inde- 
pendent action  have  been  of  any  avail  to 
her?  We  think  not  If  it  could  not  have 
availed  her,  why  should  It  avail  respondents? 
But  let  us  assume  that  respondents  had  pro- 
ceeded in  equity  to  foreclose  their  lessor's 
Hen,  as  they  might  have  done  notwithstand- 
ing the  statute  (2  Underbill,  Iiandlord  and 
Tenant,  {  866),  and  In  that  action  they  should 
have  disclosed  that  the  appellant  claimed 
the  property  ui)on  which  they  also  claimed  a 
lessor's  lien ;  would  she  then  not  have  been 
a  proper  party  to  such  an  action,  and  would 
not  the  court  have  ordered  that  she  be 
brought  before  the  court  so  that  her  ri^^ts 
could  be  determined  and  adjudged  in  that  ac- 
tion? But,  if  she  had  not  been  made  a  par- 
ty to  such  an  action,  would  any  lawyer  have 
entertained  any  serious  doubt  respecting  her 
right  to  have  intervened  in  the  action  for  the 
purpose  of  having  her  claim  to  the  property 
which  was  sought  to  be  subjected  to  respond- 
ents' lien  determined?  We  think  not  The 
answer  that  the  action  would  then  have  been 
in  equity,  and  therefore  the  equitable  rules 
would  have  prevailed,  Is  immaterial,  since, 
under  section  2489,  supra,  the  equitable  rules 
would  have  controlled  in  any  event  We  do 
not  wish  to  be  understood  as  holding  that 
where  a  party,  as  here,  claims  to  be  the  own- 
er of  attached  property,  he  may  In  any  man- 
ner assail  the  regularity  or  validity  of  the 
attachment  With  respect  to  the  application 
of  the  right  to  intervene  in  actions  generally. 
we  think  the  true  doctrine  is  stated  by  Mr. 
Justice  Dillon  in  Taylor  v.  Adair,  supra.  It 
is  there  pointed  out  by  the  eminent  Jurist 
that  the  statute  permitting  intervention  is 
remedial,  and  its  provisions  should  be  ap- 
plied in  furtherance  of  Justice.  If,  therefore^ 
a  party  is  not  an  indispensable  party,  and  his 
intervention  would  unduly  delay  a  pending 
action,  or  if  to  permit  him  to  intervene 
would  unduly  complicate  the  issues,  and  his 
rights  can  nevertheless  be  protected  in  an  in- 
dependent action,  then  his  right  to  intervene 
^:hould  be  denied.  But  such  denial  should  be 
based  upon  the  ground  that  it  would  be 
against  Justice,  and  not  in  furtherance  there- 
of, since  it  would  unduly  delay  a  pending  ac- 


tion, or  complicate  the  Issues  to  sndi  an  ex- 
tent as  might  result  in  injustice.  These  ob- 
servations are  clearly  in  accord  with  the 
spirit  of  our  Code,  and  are  as  clearly  in  fur- 
therance of  Justice.  Why  should  the  privi- 
lege of  Intervention  be  denied  when  intervoi- 
tlon  is  manifestly  in  furtherance  of  Justice? 

[t]  Nor  can  the  Intervener,  where  he 
claims  ownership  of  the  property,  be  permit- 
ted to  assail  the  regularity  or  validity  of  the 
attachment  He  is  not  permitted  to  inter- 
vene for  any  such  purpose.  He  is  permitted 
to  intervene  upon  the  sole  ground  that  he 
claims  to  be  the  owner  of  the  attached  prop- 
erty, and  that  his  property  rights  are  inter- 
fered with  by  the  plaintiff  in  the  pending  ac- 
tion. His  title  or  right  to  the  property  does 
not  depend  upon  the  attachment  and  there- 
fore he  is  not  concerned  whether  the  attach- 
ment Is  good  or  bad,  regular  or  irregular. 
But  he  is  Interested  and  has  a  right  to  have 
his  claim  of  ownership  of  the  property  to 
which  the  plaintUf  in  the  action  also  claims 
to  have  some  right  settled  at  the  earliest 
possible  moment  It  is  only  in  this  way  that 
he  may  enjoy  aU  of  his  property  rights. 
Where  there  is  a  choice  between  actions  or 
remedies,  the  one  who  interferes  with  an- 
other's property  rights  should  not  be  permit- 
ted to  choose  the  action  or  remedy,  but  the 
choice  should  be  left  with  him  whose  rights 
are  invaded. 

To  our  minds  there  is,  however,  still  an- 
othn  reason  why  intervention  should  be 
permitted  as  a  matter  of  right  in  actions 
where  third  parties  dalm  the  attached  prop- 
»ty.  Where  a  third  person  claims  the  prop- 
erty, the  defendant  in  the  pending  action 
may  also  be  directly  interested.  If  it  should 
develop  that  the  attached  property  is  not  his, 
then  the  Judgment  against  him  cannot  be 
satisfied  out  of  the  attached  property;  but 
that  must  be  done  in  some  other  way.  Sup- 
pose the  tenant  Hechler  has  other  property 
which  at  no  time  was  upon  the  leased  prem- 
ises, and  which  has  not  been  attached,  and  it 
be  finally  determined  that  the  property  at- 
tached in  the  pending  case,  or  a  lai^e  por- 
tion of  it  belongs  to  the  appellant  In  such 
event  his  other  property  not  exempt  from 
execution,  if  he  has  any,  may  be  sold  to  sat- 
isfy the  Judgment  Hechler  is  therefore 
clearly  interested  in  having  the  question  of 
ownership  determined  at  the  earliest  possible 
moment  If,  therefore,  ownership  is  permit- 
ted to  be  litigated  In  the  pending  action,  the 
defendant  may,  in  that  action,  resist  the 
claim  of  ownership  upon  the  part  of  the  in- 
tervener ;  but,  if  the  intervener,  who  claims 
to  be  the  sole  owner,  sues  the  plaintiff  in  the 
pending  action  in  an  Independent  action  for 
conversion  or  otherwise,  then  the  defendant 
must  either  Intervene  in  that  action  or  in- 
stitute some  independent  proceeding  to  deter- 
mine his  rights  In  the  property.  Why  re- 
quire all  this  circuity  of  action  when  owner- 
ship, or  the  claims  of  all  who  may  have  or 
claim  to  have  an  interest  In  the  pcofierty,      . 
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can  be  settled  tn  one  action?  That  statutes 
which  are  intended  to  regulate  the  practice 
or  procedure  of  courts  should  receive  a  liber- 
al construction,  and  that  the  courts,  In  their 
application,  should  continually  keep  in  mind 
that  the  practical  and  utilitarian  view  is  of 
more  importance  than  the  strictly  technical 
one,  is  well  Illustrated  in  the  case  at  bar. 
This  case  has  been  pending  for  upwards  of 
4^  years  upon  a  mere  question  of  practice, 
and  both  the  respondents  and  the  appellant, 
In  so  far  as  their  claims  to  the  property  are 
concerned,  now  stand  Just  where  they  stood 
when  the  attachment  was  levied.  No  doubt 
the  merits  of  the  case  could  have  been  deter- 
mined by  the  trial  court  in  less  time  than 
was  consumed  by  that  court  in  determining 
the  question  of  practice.  If  that  court  had 
heard  the  respective  claims  of  the  parties, 
and  had  entered  Judgment  according  to  their 
rights  as  he  found  them  to  be,  either  one 
could  have  then  exercised  the  right  of  ap- 
peal, and  the  whole  controversy  might  have 
been  determined  long  ago ;  while,  as  the  case 
now  stands,  to  do  so  may  require  several 
years  further  time.  Such  results  clearly  can- 
not be  said  to  be  promotive  of  Justice. 

[I]  In  view  of  what  has  been  said,  we  feel 
constrained  to  hold  that,  where  A.'s  property 
is  attached  In  an  action  by  B.  against  C,  A., 
as  a  matter  of  right,  may  intervene  In  B.'8 
action,  and  In  that  action  have  determined 
his  right  to  or  interest  in  the  property. 
While,  as  already  Indicated,  there  may  be 
actions  taken  as  a  class  where  intervention 
may  be  proper,  yet  in  a  particular  case 
the  right  to  do  so  may  not  be  absolute 
bnt  may  d^tend  npon  whether  the  Interven- 


tion wonld  either  unnecessarily  complicate 
the  issues  or  greatly  delay  the  final  determi- 
nation of  the  action.  It  is,  however,  not 
necessary  at  this  time  to  point  out  when  and 
under  what  circumstances  the  courts  should 
r^ulate  the  privilege.  It  Is  time  enough  to 
do  80  when  the  occasion  arises.  The  claim 
of  complicated  issues  or  delay  has  no  appli- 
cation to  cases  where  one  merely  sedu)  to 
protect  his  rights  in  attached  property.  In 
such  cases  the  party  who  under  oath  claims 
that  his  rights  are  being  interfered  with 
should  have  the  choice  of  electing  whether 
he  will  insist  npon  his  rights  In  the  pending 
action  In  which  his  rights  are  being  assailed 
by  the  attachment,  or  whether  he  will  bring 
an  Independent  action.  So  far  as  delay  In 
such  action  is  concerned.  It  would  seem  that 
final  determination  would  be  expedited  by 
the  intervention  rather  than  delayed,  since, 
if  the  intervener  should  bring  an  independ- 
ent action  to  recover  his  property,  further 
proceedings  on  the  attachment  must  be  sus- 
pended until  the  independent  action  is  deter- 
mined, or  the  plaintiff  in  the  pending  action 
must  protect  the  property  rights  of  the  inter- 
vener by  giving  bond. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded  to  the  district  court  of 
Salt  Lake  county,  with  directions  to  set  aside 
the  Judgment  dismissing  the  complaint  in  in- 
tervention, and  to  reinstate  said  complaint, 
and  to  proceed  to  hear  and  determine  the 
case  in  accordance  with  the  views  expressed 
in  this  opinion.    Appellant  to  recover  costs. 

McOARTT,  O.  J.,  and  STRAUP,  J^  concur. 
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UTAH  SAVINGS  &  TBUST  CO.  ▼.  SALT 

LAKE  CITY  et  aL 

(Supreme  Court  of  Utab.    Feb.  S,  1914.) 

1.  MUNlCrPAL  COBFOBATIONS  (§  330*)— PUB- 
UO    lUFBOVBUKNTB    —    NECESSITY    OF    COJt- 

Comp.  Laws  1907,  |  286,  empowers  the 
board  of  public  works  of  first-class  cities  to 
make  contracts  for  the  city  for  all  such  works 
and  improvements  "as  may  be  ordered  by  the 
council,"  providing  that  all  such  contracts  shall 
be  subject  to  the  approval  of  the  council,  to 
euperiutend  the  performance  except  as  to  the 
construction  of  public  buildings,  and  furtlier  re- 
quires the  board  to  approve  the  estimates  of 
the  city  engineer  of  the  value  of  the  work,  to 
accept  any  work  done  or  improvements  made, 
subject,  however,  tw  the  approval  of  the  coun- 
cil ;  and  sectton  313x1  provides  that  no  contract 
of  any  city  for  any  public  improvement  shall  be 
awarded  except  to  the  lowest  responsible  bidder 
after  publication  of  notice.  Beila,  that  a  first- 
class  city,  such  as  Salt  Lake  City,  could  not 
construct  a  dam  for  a  water  supply  without  en- 
tering into  contracts  therefor,  with  notice,  etc., 
as  provided.! 

i[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §|  854,  855 ;  Dec  Dig. 
i  336*1 

2.  MUNIOIPAI.  COBPOBATIONS  (|  830*)— PUB- 
UO  lUPBOVEMSNTS— PBOCBEDINOB. 

Municipal  authorities  may  meet  an  existing 
emergency  by  having  work  done  without  comply- 
ing with  the  charter  provisions  relating  to  mu- 
nicipal contracts,  requiring  advertisements  for 
bids,  etc;  but,  to  sustain  their  action,  it  must 
appear  that  the  emergency  was  such  as  to  pre- 
vent compliance  with  such  provision. 

tEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Jg  854,  855;  Dec 
Dig.  §  330.*] 

3.  MUNICIPAI,  COBFOBATIONS  (§  330*)— I>DB- 
LIO  IMPBOVEMKNTS— REOULATION  BY  STAT- 
UTES—CONBTBUCTION  OF  "Watebwoeks. 

The  fact  that  a  city  will  operate  its  water- 
works in  its  private,  and  not  in  its  government- 
al, capacity  will  not  authorize  it  to  make  im- 
provements on  its  waterworks  without  making 
contracts  for  that  purpose  pursuant  to  Comp. 
Laws  1907,  i§  286,  313x1,  requiring  the  city 
authorities  to  make  contracts  for  the  erection 
of  all  improvements  ordered  by  the  council,  and 
prohibiting  the  award  of  any  contract  except  to 
the  lowest  bidder,  etc. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  854,  855 ;  Dec.  Dig. 
8  330.*] 

Appeal  from  District  Court,  Salt  Lake 
County;   C.  W.  Morse,  Judge. 

Suit  by  the  Utah  Savings  &  Trust  Company 
against  Salt  Lake  City  and  otiiers.  From  a 
Judgment  oyerruUng  a  demurrer  to  the  com- 
plaint, defendants  appeal.    Affirmed. 

H.  J.  Dlnlnny,  Aaron  Myers,  and  W.  H. 
Folland,  all  of  Salt  Lake  City,  for  appellants. 
Dey,  Hoppaugh  &  Fabian,  of  Salt  Lake  City, 
for  respondent 

FRICK,  J.  This  action  was  commenced  in 
the  district  court  of  Salt  Lake  county  by  re- 
spondent, as  a  taxpayer  of  Salt  Lake  City, 
to  enjoin  said  city  and  the  other  defendants 
named  in  the  title,  who  are  appellants  here, 
from  constructing  certain  improvements.  The 
respondent,  after  stating  the  necessary  mat- 


ters of  inducement  In  its  complaint,  tn  sub- 
stance alleged  that  it  Is  the  duty  of  the 
board  of  dty  commissioners  of  Salt  Lake 
City  to  enter  into  contracts  on  behalf  of 
said  dty  for  the  construction  of  all  pnblic 
improvements  that  may  be  ordered  by  said 
board  of  commissioners;  that  notwithstand- 
ing said  duty  said  board  for  many  months 
has  carried  on  pnblic  improvements  without 
calling  for  or  procuring  bids  from  any  one 
for  the  construction  of  said  proposed  Im- 
provements, and  without  entering  into  con- 
tract with  the  lowest  responsible  bidder,  or 
with  any  one,  for  the  construction  of  the 
same.  The  complaint  then  continues  as  fol- 
lows: 

"(4)  That  on  or  about  the  22d  day  of  May, 
A.  D.  1913,  said  defendant  Salt  Lake  City, 
by  and  through  its  board  of  dty  commis- 
sioners, the  defendants  herein,  resolved  and 
determined  to  construct  certain  dams,  for 
the  purpose  of  increasing  the  water  supply 
of  Salt  Lake  City,  at  Lake  Phoebe  and  Twin 
Lakes,  situate  in  the  county  of  Salt  Lake, 
state  of  Utah,  and  for  that  purpose  appropri- 
ated of  the  funds  of  said  dty  the  sum  of 
$16,000  for  the  carrying  on  of  said  work. 
That  the  improvements  aforesaid  will,  as 
this  plaintiff  Is  Informed  and  verily  believes, 
cost  a  large  sum,  to  wit,  approximately  the 
sum  of  $60,000,  and  that  the  said  appropria- 
tion of  $16,000  is  but  part  of  the  total 
amount  which  will  be  required  for  the  pur- 
pose of  making  said  Improvements.  That 
the  said  defendant  Salt  Lake  City  and  the 
said  defendant  board  of  commissioners  afore- 
said threaten  and,  unless  restrained  by  the 
order  of  this  court,  wUl  perform  said  work, 
and  erect  said  improvemente,  without  making 
any  contract  whatsoever  for  the  carrying  on 
of  said  work  of  the  making  of  said  Improve- 
ments, and  without  submitting  the  perform- 
ance of  said  work  and  the  construction  of 
said  dams  to  competitive  bidders,  and  that 
said  moneys  wUl  be  expended  through  the 
various  departments  of  said  defendant  dty, 
without  any  contract  whatsoever. 

"(6)  This  plaintiff  alleges  that  the  work 
herein  referred  to  Is  but  one  of  the  various 
improvements  now  being  carried  on  and  in 
contemplation  by  said  defendant  Salt  Lake 
City  and  said  defendants  board  of  dty  com- 
missioners of  said  defendant  dty,  without 
In  any  manner  awarding  contracts  therefor 
to  the  lowest  reqionslble  bidder,  or  any  bid- 
der at  all,  and  without  In  any  manner  mak- 
ing contracts  for  said  Improvements. 

"(6)  This  plainUff  alleges  that  the  board 
of  dty  commissioners  of  said  dty  have  not 
made  or  entered  into  any  contract  for  the 
construction  of  said  proposed  dams,  or  fur 
any  of  the  other  public  improvements  afore- 
said. That  they  have  not  given  notice  for 
bids  for  the  construction  of  said  dams,  nor 
for  any  of  said  public  Improvements,  nor  In 
any  manner  solidted  bids  therefor  as  re- 
quired by  law,  or  otherwise,  or  at  all.    That 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Big.  &  Am.  Dig.  Key-No.  Series  ft  Rep/rindexes      T 
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In  violation  of  law  said  board  of  city  com- 
missioners has,  as  plaintiff  Is  Informed  and 
believes,  delegated  tbe  construction  of  said 
proposed  dams  to  the  dty  engineer  of  said 
defendant  city,  and  It  Is  the  intention  of  said 
board  of  city  commissioners  to  pay  for  tbe 
construction  of  said  dams  out  of  the  funds 
appropriated  as  aforesaid  so  far  as  said  ap- 
propriation will  carry  on  said  work,  and 
when  said  appropriation  Is  exhausted  to  pay 
for  the  further  construction  thereof  from  the 
general  dty  funds,  and  that,  unless  enjoined 
from  so  doing,  the  said  defendant  dty,  acting 
through  its  board  of  dty  commissioners  as 
aforesaid  and  its  auditor,  one  of  the  de- 
fendants herein,  and  its  said  treasurer,  one 
of  the  defendants  herein,  will  pay  out  of  tbe 
funds  of  said  defendant  dty  the  amount  re- 
quired for  tbe  construction  of  said  dams,  in 
violation  of  law.  That  in  like  manner  the 
said  defendant  dty  now  threatens  to  carry 
on  other  public  Improvements  to  wit,  the 
construction  of  water  mains  and  Improve- 
ments of  like  character,  without  contracts  or 
bids,  and  by  delegating  said  work  to  said 
dty  engineer,  and  to  pay  out  tbe  funds  of 
the  said  defendant  dty  for  said  improve- 
ments, wholly  in  violation  of  law." 

Upon  the  foregoing  allegations  the  defend- 
ant prayed  that  the  appellants  be  enjoined 
from  making  or  carrying  on  tbe  improve- 
ments described  in  tbe  complaint 

Appellants  Interposed  a  general  demurrer 
to  tbe  complaint  Upon  a  hearing  on  the  de- 
murrer the  district  court  overruled  the  same, 
and,  appellants  electing  to  stand  thereon,  tbe 
court  entered  Judgment  permanently  enjoin- 
ing them  from  carrying  on  the  work  men- 
tioned in  the  complaint,  or  from  making 
said  improvemests  without  procuring  bids 
therefor,  and  without  entering  into  contract 
with  the  lowest  responsible  bidder.  Appel- 
lants have  appealed  from  said  Judgment,  and 
now  contend  that  the  district  court  erred  In 
overruling  the  demurrer,  and  in  entering 
Judgment  against  them  as  aforesaid. 

The  prlndpal  grounds  upon  which  appel- 
lants' counsel  rely  for  a  reversal  of  tbe 
Judgment  are:  (1)  That,  in  the  absence  of 
some  statutory  requirement  to  that  effect, 
a  munldpal  corporation  is  not  required  to 
call  for  bids  and  enter  into  contract  for  mak- 
ing public  improvements;  (2)  that  under 
tbe  law  of  this  state.  Salt  Lake  City  is  not 
required  to  call  for  bids  and  to  enter  into 
contracts  to  make  tbe  public  improvements 
mentioned  in  tbe  complaint  but,  it  Is  con- 
tended, it  can  make  them  under  tbe  super- 
vision of  its  own  engineer  by  days'  labor; 
and,  (3)  that  tbe  Legislature  in  no  event  can 
direct  tbe  dty  how  it  shall  do  tbe  work  in 
making  improvements  on  Its  waterworks 
system,  since  it  owns  and  operates  that  sys- 
tem in  its  private,  and  not  its  governmental, 
capadty. 

[1]  Tbe  first  proposition  is  not  disputed  by 
any  one.  We  therefore  pass  to  the  second. 
The  source  and  present  status  of  the  law  to 


which  our  attention  has  been  directed  by 
both  parties  are  as  follows :  In  1880  tbe  ter- 
ritorial Leglslatore  passed  an  act  entitled 
"An  act  supplementing  and  amending  the 
charters,  and  defining,  prescribing  and  reg- 
ulating the  powers,  duties  and  government  of 
cities  of  the  first  and  second  classes."  Laws 
Utah  1890,  p.  64.  That  act  is  composed  of 
14  sections,  some  of  which  are  very  long, 
covering  several  pages.  In  section  11  of  that 
act  a  board  of  public  works  was  created,  and 
its  duties  and  powers  defined.  The  act  of 
1890  was,  with  certain  changes,  carried  into 
tbe  Revised  Statutes  of  Utah  1888,  and  from 
that  revision,  with  certain  amendments  sub- 
sequently made,  was  carried  into  Comp.  Laws 
Utah  1907,  in  which  compilation  said  section 
11  is  divided  into  4  sections  numbered  283, 
284,  285,  and  286.  We  are  not  now  concerned 
with  the  provisions  of  the  first  3  sections, 
but  only  with  those  of  section  286,  which 
are  as  follows :  "It  shall  be  the  duty  of  such 
board  of  public  works,  and  it  shall  bave 
pow»,  to  make  contracts  on  behalf  of  tbe 
dt7  for  the  performance  of  all  such  work 
and  tbe  erection  of  all  such  improvements 
a»  may  be  ordered  hy  the  eovneU,  but  all  such 
contracts  shall  be  subject  to  the  approval  or 
rejection  of  the  council;  to  superintend  the 
performance  of  all  such  work  and  the  erec- 
tion of  such  improvements,  except  the  super- 
vision of  the  construction  of  city  halls,  mar- 
ket houses,  JaUs,  or  other  pubUc  buildings. 
It  shall  also  be  the  duty  of  said  board  to  ap- 
prove the  estimates  of  tbe  dty  engineer 
which  may  be  made  from  time  to  time,  of  the 
value  of  work  as  tbe  same  may  progress;  to 
accept  any  work  done  or  improvements  made, 
when  the  same  shall  be  fully  completed  ac- 
cording to  contract  subject  however,  to  tbe 
approval  of  tbe  coundl;  and  to  perform  such 
other  duties  as  may  be  devolved  upon  them 
by  ordinance."    (Italics  ours.) 

In  1907  tbe  Legislature  passed  an  act  the 
title  of  which,  so  far  as  material  here,  is  as 
follows :  "An  act  requiring  dtles,  towns  and 
municipal  corporations  to  award  contracts 
for  public  improvements  to  the  lowest  bid- 
ders, after  publication  of  notice."  Laws  1907, 
c.  20.  Section  1  of  that  act,  which  is  section 
313x1  of  Comp.  Laws  Utah  1907,  provides: 
"No  contract  of  any  dty,  town,  or  municipal 
corporation  for  any  public  improvement  shall 
be  awarded  except  to  the  lowest  responsible 
bidder,  after  publication  of  notice  for  at 
least  twenty  days  in  a  newst>aper  of  general 
circulation,  printed  and  published  in  faucb 
dty,  town,  or  munldpal  corporation." 

In  1911  tbe  Legislature  of  this  state  creat- 
ed what  is  conuuonly  known  as  the  commis- 
sion form  of  dty  government  Laws  Utah 
1911,  p.  224.  That  act,  among  other  things, 
provides :  "The  board  of  commissioners  -  of 
cities  of  the  first  and  second  class  shall  dis- 
cbarge, exercise  and  have  all  tbe  duties, 
powers  and  privileges  as  are' now  or  may  be 
hereafter  provided  by  law  and  are  now  or 
may  be  hereafter  vested  Jointly  or  severally 
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In  the  mayor  and  city  council  of  cities  of  the 
first  and  second  class.  All  the  rights,  duties, 
powers  and  privileges  as  are  vested  In  the 
board  of  public  works  of  cities  of  the  first 
class  shall  after  said  time  be  exercised  by 
and  vested  In  the  board  of  commissioners  of 
dtles  of  the  first  and  second  class." 

Apart  from  the  general  principles  of  law 
which  are  applicable  to  the  subject,  the  fore- 
going, in  substance,  constitutes  the  law  up- 
on which  appellants'  counsel  lely  for  a  re- 
versal of  the  Judgment  It  is  contended  by 
them  that  the  act  of  1800  practically  dealt 
with  nothing  except  what  are  denominated 
special  improvements ;  that  is.  Improvements 
where  the  abutting  property  Is  assessed  ac- 
cording to  the  benefits  received  for  the  pur^ 
pose  of  meeting  the  cost  of  making  the  same. 
Willie  there  is  some  force  to  counsel's  conten- 
tion, yet  from  a  consideration  of  all  that  is 
said  in  the  act,  and  by  giving  all  the  lan- 
guage used  In  section  286,  supra,  its  natural 
and  ordinary  force  and  etfect,  we  are  forced 
to  the  conclusion  that  no  such  limitation  was 
intended  by  the  Legislature  In  passing  that 
section.  Moreover,  when  section  313x1, 
which  was  adopted  as  an  independent  act, 
is  considered  in  connection  with  section  286, 
there  Is  no  escape  from  the  conclusion  that 
the  Legislature  intended  precisely  what  the 
lang^oage  of  section  313x1  Implies.  There  is 
no  limitation  in  that  section  whatever.  In- 
deed, when  the  language  of  that  section  is 
given  Its  usual  and  ordinary  force  and  effect, 
and  is  considered  In  connection  with  all  that 
is  said  in  section  286,  we  think  it  Is  reason- 
ably clear  that  the  L«glslature  Intended  that 
no  contracts  for  public  improvements  of  any 
kind  should  be  entered  into  by  cities  except 
after  notice  as  there  provided,  and  that 
cities  should  not  make  such  improvements 
exc^t  by  complying  with  the  provisions  of 
that  section.  Such,  we  think,  is  also  the 
view  that  was  taken  by  this  court  in  the 
case  of  Nelden  v.  Clark,  20  Utah,  382,  59 
Pac.  S24,  77  Am.  St  Rep.  017,  and  we  feel 
bound  by  that  decision.  Counsel  for  appel- 
lants, however,  contend  that  that  case  is 
not  a  precedent  for  the  reason  that  all  that 
was  decided  there  was  whether  the  city 
council  or  the  board  of  public  works  should 
let  the  contract  for  public  improvements  in 
case  the  improvements  are  made  under  con- 
tract We  have  carefully  examined  the  rec- 
ord as  well  as  the  opinion  in  that  case,  and 
after  doing  so  we  cannot  yield  assent  to 
counsel's  contention.  In  the  complaint  In 
that  case,  among  other  things,  it  was  alleged 
that  "the  said  mayor  and  city  council  have 
ordered  and  directed  the  said  John  T.  Caine, 
superintendent  of  waterworks,  to  purchase 
material  and  construct  the  improv^nents  to 
the  waterworks  system  above  described,  and 
the  said  John  T.  Caine  is  proceeding  to  car- 
ry on  said  work,  and  Is  employing  days'  la- 
bor, instead  of  letting  contracts  to  the  lowest 
bidder."  In  the  answer  filed  on  behalf  of 
the  city  council  In  that  case,  it  is  averred 


that  said  dty  "had  the  right  through  its 
city  council  to  direct  the  purchase  of  the 
material  and  the  construction  of  the  work 
as  it  did  by  days'  labor."  It  is  thus  seen 
that  it  was  contended  by  the  plaintiff  in 
that  action  that  the  city  council  was  tran- 
scending its  power  in  making  the  improve- 
ments otherwise  than  by  procuring  bids  and 
letting  the  same  by  contract,  while  the  de- 
fendants in  effect  insisted  that  they  were 
not  required  to  call  for  bids,  or  to  let  the 
work  by  contract  That  is  the  precise  ques- 
tion that  Is  involved  in  the  present  case. 
Again,  nothing  could  have  been  gained  by 
merely  deciding  in  that  case  what  counsel 
for  appellants  now  insist  was  decided,  name- 
ly: Whether  the  board  of  public  wotka  or 
the  dty  council  should  let  the  contracts  for 
public  improvements.  Under  the  4aw  as  it 
then  stood,  the  board  of  public  works  could 
not  without  the  approval  of  the  city  coun- 
cil, let  any  contract  It  would  have  been 
needless,  therefore,  to  merely  dedde  that 
the  board  of  public  works  should  formulate 
and  prepare  the  terms  of  a  contract  which 
the  city  coundl  could  ignore  or  refuse  to 
approve  at  will.  The  actual  question  dedd- 
ed  was  whether,  in  making  public  improve- 
ments, the  board  of  public  works  should  ad- 
vertise for  bids  and  let  sudi  work  by  con- 
tract when  approved  by  the  dty  coundl,  or 
whether  the  city,  through  its  coundl  could 
do  such  work  in  any  manner  which  seemed 
preferable  to  the  council,  without  advertising 
for  bids,  and  without  entering  into  any  con- 
tract 

Counsel  for  appellants  have  called  atten- 
tion to  the  fact  however,  that  if  the  law  be 
construed  as  we  have  construed  it  then  the 
dty  must  In  many  Instances,  be  hampered 
in  doing  its  work,  because  the  city  would  be 
compelled  to  advertise  for  bids,  and  to  let 
contracts,  whether  the  contemplated  Improve- 
ments cost  $10  or  $10,000,  and  would  be  fur- 
ther hampered  in  making  repairs,  and  in 
maintaining  the  public  improvements.  While 
it  might  have  been  wiser,  perhaps,  and  more 
convenient  if  the  Legislature  had  made 
some  exceptions  along  the  lines  suggested  by 
counsel,  yet  that  is  a  matter  over  which  we 
have  no  control.  Besides,  neither  section 
286  nor  section  313x1  requires,  nor  do  both 
sections  together  require,  that  all  work  that 
the  dty  may  be  called  on  to  do  must  be  let 
by  contract  There  necessarily  are  many 
things  a  dty  must  do  or  have  done  which 
cannot  be  let  by  contract 

[2]  In  2  Dillon's  Munidpal  Corporations 
(5th  Ed.  1911)  H  802  to  805,  inclusive,  many 
exceptions  to  the  general  rule  are  given. 
In  section  802,  p.  1201,  the  author.  In  discuss- 
ing this  subject,  says:  "The  correct  rule 
is  that  the  municipal  authorities  have  power 
to  meet  any  emergency  which  may  exist 
without  complying  with  charter  provisions 
requiring  advertisement  but  that  they  must 
satisfy  themselves,  and  be  able  to  satisfy 
the  courts,  that  the  emergency  is  such  as  to 


Digitized  by 


Google 


1168 


188  PACIFIC  BOPOBTBB 


(Utah 


prevent  them  from  complying  with  these 
prorlslons.  If  an  emergency  exists,  which 
can  only  be  oTercome  by  disregarding  the 
charter  provisions,  the  municipal  authori- 
ties must  be  prepared  to  show  that  fact,  and. 
If  they  can  show  It,  the  courts  will  uphold 
their  action,  and  will  doubtless  construe  and 
apply  their  acts  In  a  liberal  and  beneficent 
spirit  But  In  harmony  with  the  other  deci- 
sions, construing  and  applying  statutory 
provisions  relating  to  municipal  contracts, 
the  courts  will  not  permit  a  supposed  emer- 
gency to  be  made  an  excuse  for  a  violation 
of  a  beneficent  law,  particularly  where  fraud, 
corruption,  or  extravagance  la  apparent." 

From  what  has  been  said  by  the  courts 
In  the  adjudicated  cases,  It  seems  dear  that 
no  hard  and  fast  rule  can  be  laid  down  from 
which  It*  can  be  determined  In  advance 
whether  any  particular  work  which  Is  being 
done  comes  within  the  requirement  Imposed 
by  the  statute  or  not  As  pointed  out  by 
Mr.  Dillon,  much  may  depend  upon  the  cir- 
cumstances and  the  prevailing  conditions. 
In  our  opinion  it  can,  however,  be  said  with- 
out qualification  that,  under  a  statute  like 
ours,  a  city  may  not  over  the  objections  of 
a  taxpayer,  construct  or  make  any  new  im- 
provements, or  carry  on  construction  work 
which  amounts  to  an  Improvement  without 
calling  for  bids  as  the  statute  requires.  It 
no  doubt  may  make  many  repairs,  and  may 
protect  any  Improvement  In  case  of  an  emer- 
gency, or  do  anything  necessary  to  preserve 
and  protect  Its  property  or  that  of  the  abut- 
ting  owners  In  case  of   necessity   without 


calling  for  bids.  TlAa  la,  however,  not  what 
the  dty  admits  by  its  demurrer  that  It  is 
doing  In  maldng  the  Improvement  in  ques- 
tion. The  Improvement  in  question,  we 
think,  falls  squarely  within  the  terms  of  the 
statute,  and  there  is  no  claim  made  upon  the 
part  of  the  dty  that  the  work  was  done 
under  an  emergency,  or  that  It  should  be  ex- 
cepted from  the  general  rule  for  some  other 
reason. 

[3]  Nor  is  the  contention  tenable  that  the 
Legislature  cannot  Interfere  with  the  dty  in 
making  the  Improvements  on  its  waterworlcs 
system,  since  It  owns  and  operates  that  sys- 
tem, not  in  its  governmental,  but  In  its  pri- 
vate, capadty.  The  dty  derives  Its  powers 
from  the  Le^lature.  That  body,  in  confer- 
ring powers,  may  also  impose  at  least  reason- 
able conditions  upon  the  dty  in  exerdstng 
or  carrying  out  the  powers  conferred.  That 
is  all  that  is  attempted  by  the  law  in  ques- 
tion here.  Although  the  dty  Is  the  owner, 
and  the  title  to  the  waterworks  and  all 
property  connected  therewith  is  vested  In  it 
yet  It  holds  the  same,  not  for  its  own  use 
and  benefit  so  much  as  it  does  for  the  use 
and  benefit  of  the  taxpayers  and  water  users. 
The  Legislature  may,  therefore,  by  any  rea- 
sonable regulation,  prefect  and  guard  the 
rights  and  Interests  of  the  taxpayers  and  wa- 
ter users. 

From  what  has  been  said.  It  follows  that 
the  Judgment  should  be,  and  It  accordingly 
is,  affirmed,  with  costs  to  respondent 

McCABTX,  0.  Jn  and  STRAUP,  J.,  concur. 
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SHEPPICK  T.  SHBPPICK  et  al 

(Supreme  Court  of  ^Utah.    Jan.  81,  1914.    On 
AppUcaUon  for  Rehearing,  Feb.  27,  1914.) 

1.  Life  Bstates  ({  18*)— Inoidehts— Taxes. 

A  life  tenant  should  be  assessed  for  taxes 
as  owner  during  the  continuance  of  the  life 
estate. 

[Ed.  Note.— For  other  cases,  see  I/ife  Elstates, 
Cent.  Dig.  ji|  39,  61;   Dec.  Dig.  §  1&*] 

2.  Adverse    Possessioh    (|    86*)— Pbesump- 
TioN— Statutes. 

Under  the  express  proTisions  of  Comp. 
Laws  1907,  S  2861,  it  is  presnmed  that  one's 
possession  of  land  to  which  another  has  the 
lepal  title  is  in  subordination  to  such  legal 
title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {§  813,  498-503,  656,  667, 
660,  668,  688-690;    Dec  Dig.  §  85.*] 

3.  Advkbse  Possession  (§  85*)— TtaAii— Siw- 
FiciENOT  07  Evidence. 

In  an  action  to  quiet  title,  where  plaintiff 
established  his  legal  title  to  land  in  the  posses- 
sion of  defendant,  his  father,  evidence  heid  in- 
suf&cient  to  show  that  defendant's,  possession 
was  adverse. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  Sj  313,  498-503,  656,  657, 
660,  668,  688-690 ;    Dec  Dig.  S  85.*] 

4.  Appeal  and  Erbob  (§   1071*)— Habmless 
Ebbob— Fin  dinos. 

Where  no  finding  except  one  against  de- 
fendant's claim  of  adverse  possession  was  per- 
missible under  the  evidence,  error,  if  any,  in 
failing  to  find  on  that  issue  was  immaterial  and 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  4234-4239;  Dec.  Dig.  f 
1071.*] 

5.  Appeal  and  Ebbob  (|  389*)— Bond— Fob- 

VA  PATTPEBia 

Under  Comp.  Laws  1907,  {  3805,  which  dis- 

genses  with  an  appeal  bond  in  case  appellant 
les  an  affidavit  of  impecuniosity  before  his  ap- 
peal is  taken,  a  party  filing  such  affidavit  is 
entitled  to  take  and  prosecute  an  appeal.f 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i!  2072-2076;  Dec  Dig.  { 
389.*] 

6.  Quieting  Title  (§  61*)-;Relief— Extent. 

In  an  action  to  quiet  title,  where  it  ap- 
peared that  plaintiff  held  the  legal  title  to  land 
of  which  defendant  was  in  possession,  having 
made  improvements  thereon  during  a  period  of 
20  years  or  more,  so  that  the  value  had  ad- 
vanced from  the  $300  or  $350  which  plaintiff 
paid  for  it  to  $1,500,  plaintiff,  in  view  of  his 
title  and  defendant's  use  and  occupation,  was 
entitled  to  the  entire  right  and  Interest 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  S  101 ;   Dec.  Dig.  {  61.*] 

Appeal  from  District  Court,  Salt  Lake 
County;  M.  L.  Bltchle,  Judge. 

Action  to  quiet  title  by  William  Shepplck 
against  William  G.  Shepplck,  In  which  Thom- 
as Shepplck  and  another,  executors  under  his 
win,  were  substituted  for  defendant  From 
a  Judgment  awarding  a  half  interest  to  each 
party,  defendants  appeal,  and  plaintiff  takes 
a  cross-appeal.  Reversed  and  remanded, 
with  directions. 


Evans,  Evans  &  Folland,  of  Salt  Lake  City, 
for  appellants  and  cross-respondents.  C.  E. 
Marks  and  J.  H.  Hnrd,  both  of  Salt  Lake 
City,  for  respondent  and  cross-appellant 

FRICK,  J.  This  action  was  originally  com- 
menced by  William  Shepplck  against  bis 
father,  William  G.  Shepplck.  After  tbe  ac- 
tion had  proceeded  to  judgment  the  father 
died,  and  bis  two  sons,  Thomas  and  Herbert 
Shepplck,  were  substituted  as  executors  of 
the  father's  will  and  estate.  The  mother  had 
also  died  some  time  prior  to  the  death  of  the 
father,  and  In  what  is  said  hereafter,  we,  for 
convenience,  shall  treat  the  father  as  stUl 
living,  and  whom  we  shall  designate  as  de- 
fendant The  action  was  commenced  by  the 
plaintiff  to  quiet  the  title  to  a  certain  parcel 
of  real  estate  of  about  seven  acres,  with  the 
improvements  thereon,  situate  In  Salt  Lake 
county.  In  himself  as  the  owner  In  fee.  The 
defendant,  In  his  answer,  denied  the  plaln- 
tifTs  title,  and  claimed  the  title  In  fee,  both 
by  deed  of  conveyance  from  tbe  same  source 
through  which  the  plaintiff  claimed,  and  also 
by  adverse  possession  under  our  statute.  The 
district  court  foimd  the  title  of  the  land  In 
question  to  be  In  tbe  plaintiff,  but,  notwith- 
standing that  fact,  made  conclusions  of  law, 
and  entered  a  Judgment  or  decree  whereby 
the  plaintiff  and  defendant  were  each  ad- 
Judged  to  be  the  owner  of  an  undivided  one- 
half  interest,  that  Is,  that  they  were  tenants 
in  common.  Both  parties  appeal  from  said 
Judgment 

We  shall  not  attempt  to  set  forth  the  evi- 
dence In  detalL  Tbe  plaintiff  contended  at 
the  trial,  and  produced  evidence  In  support  of 
his  contention,  that  when  the  land  In  question 
was  purchased  in  the  year  1888  It  was  ptir- 
chased  for  him;  that  he  paid  the  full  pur- 
chase price  thereof,  amounting  to  $300  or 
$350,  and  that  the  deed  of  conveyance  was 
Intended  to  be  and  was  actually  made  to  him 
In  his  true  name  of  William  Shepplck;  that 
the  land  was  purchased  and  conveyed  under 
a  parol  agreement  between  him  and  the  de- 
fendant that  the  land  should  be  a  home  for 
the  father  and  the  mother  of  plaintiff,  and 
that  they  should  have  the  right  to  live  upon 
It  during  thdr  natural  lives.  There  was  a 
small  house  on  the  land  at  the  time  It  was 
purchased.  Upon  the  other  hand  the  defend- 
ant contended,  and  produced  some  evidence 
In  support  of  the  contention,  that  while  the 
plaintiff  paid  for  the  land.  It,  nevertheless, 
was  purchased  for  the  defendant  and  the 
deed  of  conveyance  was  made  to  him  In  the 
name  of  William  Shepplck  and  not  William 
G.  Shepplck.  At  the  time  the  land  was  pur- 
chased the  plaintiff  was  a  young  man  of 
about  19  years  of  age.  He  was  working 
away  from  home,  earning  money,  which,  the 
defendant  testified,  he  did  not  claim,   but 


*For  other  cases  see  same  topic  and  lectlon  NUMBER  lb  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
t  Bddlngton  v.  Union  Portland  Cement  Co.,  ISO   Fac  243. 
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that  it  belonged  to  the  plaintiff.  The  defend- 
ant and  his  wife,  the  mother  of  plaintiff, 
were  poor,  and  ndther  of  them  enjoyed  good 
health.  There  were  seven  children  in  the 
family.  Including  the  plaintiff,  all  of  whom, 
it  seems,  were  younger  than  he,  and,  to  some 
extent  at  least,  helped  to  support  their  father 
and  mother.  The  family  had,  some  time 
before  the  purchase,  come  to  this  country 
from  England.  A  neighbor  offered  to  sell  the 
land  in  question  to  the  defendant,  but  the 
latter  told  the  neighbor  that  unless  his  son, 
the  plaintiff,  would  pay  for  the  land  with 
his  earnings,  he  could  not  buy  It,  as  he  was 
wholly  without  means  and  unable  to  earn 
money.  For  the  purpose  of  obtatalng  the 
plalntitTs  assistance  the  defendant  says  he 
wrote  to  him  about  the  matter,  and  that  the 
plaintiff  then  agreed  to  advance  the  pur- 
chase price  for  the  land  to  the  defendant 
While  the  plaintiff  admits  that  the  defendant 
wrote  to  him  concerning  the  matter,  he,  how- 
ever, insists  that  the  arrangement  was  that 
he  should  purchase  the  land  for  himself,  and 
that  the  defendant  and  the  mother,  that  is, 
the  family,  should  have  the  use  and  posses- 
sion of  It  as  long  as  the  old  folks  lived,  and 
that  at  their  death  the  plaintiff  was  to  take 
possession  of  the  land  as  the  owner  thereof. 
The  plaintiff  is  strongly  corroborated  tn  his 
statement  by  the  vendor,  the  neighbor  afore- 
said, and  by  other  evidence.  The  vendor  tes- 
tified that  he  and  his  wife  deeded  the  land  to 
the  plaintiff,  and  not  to  the  defendant,  and 
that  such  was  the  case  was  well  understood 
by  both  the  deftodant  and  the  plaintiff. 
Without  going  into  full  detail  it  must  suffice 
to  say  that  there  is  not  only  ample  evidence 
to  sustain  a  finding  that  the  deed  of  convey- 
ance was  intended  to  be  and  was  ma^e  in 
plaintiff's  name,  and  that  the  title  to  the  land 
was  vested  in  him,  but,  in  our  Judgment,  the 
great,  tf  not  the  overwhelming,  weight  of 
the  evidence  is  to  that  effect  The  trial  court, 
therefore,  committed  no  error,  as  it  is  con- 
tended it  did,  in  finding  that  the  title  to  the 
land  was,  at  the  time  of  the  purchase  thereof, 
vested  in  the  plaintiff. 

We  start  out,  therefore,  with  the  title  vest- 
ed in  the  plaintiff.  Did  the  title  pass  from 
him  by  virtue  of  the  alleged  adverse  posses- 
sion? The  district  court  made  no  finding 
upon  that  issue,  and  counsel  for  the  defend- 
ant contend  that  his  rights  were  prejudiced 
by  the  conrt's  failure  to  do  so.  Now,  upon 
what  does  this  adverse  possession  rest? 
Counsel  base  the  claim  upon  the  following 
facts,  to  wit:  That  the  defendant  went  into 
possession  of  the  land  at  the  time  it  was  pur- 
chased; that  he  and  the  family  lived  upon  it 
for  upwards  of  20  years;  that  during  all  of 
that  time  the  defendant,  with  the  assistance 
of  all  of  the  members  of  the  family,  except 
the  plaintiff,  made  certain  improvements  on 
the  laud,  that  is,  they  built  fences  and  con- 
structed a  house  upon  it  in  place  of  the  old 


one,  at  a  cost  of  about  $800;  that  they  plant- 
ed some  fruit  trees  upon  it  and  that  the  land 
was,  during  all  of  the  time  aforesaid,  as- 
sessed in  the  name  of  William  Sheppick,  and 
the  defendant  practically  paid  all  of  the  tax- 
es assessed  against  it,  and  that  the  defendant 
and  his  family  always  treated  and  regarded 
him  as  being  the  ovraer  of  the  land.  Neither 
one  nor  all  of  the  foregoing  facts,  however, 
are  in  any  way  Inconsistent  with  the  conten- 
tion made  by  the  plaintiff  that  the  defendant 
had  merely  a  life  estate  in  the  land  in  ques- 
tion; but  aU  of  them,  prima  facie  at  least, 
are  in  harmony  with  such  a  contention.  If 
the  land  was  to  be  made  a  family  home,  it 
necessarily  bad  to  be  improved,,  because  it 
was  practically  in  a  wild,  certainly  in  an  un- 
cultivated, state  when  it  was  purchased. 
Merely  making  the  foregoing  Improvements 
thereon  is  therefore  not  conclusive,  and,  un- 
der the  circumstances,  may  not  even  be  evi- 
dence indicating  absolute  ownership  of  the 
land  by  the  defendant  Then  again,  the  fact 
that  the  land  was  assessed  in  the  name  of 
William  Sheppick,  and  that  defendant  paid 
the  taxes  thereon,  is  entirely  consistent  with 
plaintiff's  contention.  The  assessment  being 
in  the  name  of  WilUam  Sheppick  points  Just 
as  much  to  the  plaintiff  as  it  does  to  the  de- 
fendant Cnder  bur '  statute  (Comp.  Laws 
1907,  {  2616)  the  assessor,  before  the  first 
Monday  in  May  of  each  year,  was  required  to 
"assess  such  property  <real  estate)  to  the 
person  by  whom  it  was  owned  or  claimed,  or 
in  whose  possession  or  control  it  was  on  the 
second  Monday  of  January  next  preceding" 
the  first  Monday  of  May  aforesaid.  The 
land,  under  the  statute,  was  therefore  proper- 
ly assessed  In  the  name  of  the  defendant, 
since  it  was  in  his  possession  and  under  his 
control  although  the  title  thereto  was  in 
plaintiff. 

[1]  But  the  law  generally  Is  to  the  effect 
that  the  la&d  in  question  was  properly  as- 
sessed to  the  defendant  as  life  tenant.  In  1 
Cooley  on  Taxation  (3d  Ed.)  p.  723,  the  au- 
thor states  the  general  rule  thus:  "A  life 
tenant  should  be  assessed  as  owner  during  the 
continuance  of  the  life  estate."  If  the  de- 
fendant, therefore,  was  regarded  as  the  own- 
er in  making  the  assessment,  this,  standing 
alone,  gave  him  no  right  to  prefer  a  claim  of 
adverse  possession  as  against  the  plaintiff. 
Nor  does  the  contention  that  the  life  estate  In 
favor  of  the  defendant  was  void  under  the 
statute  of  frauds,  because  it  rested  in  parol, 
merely  in  any  way  affect  plaintifTs  rights. 
For  the  purposes  of  this  decision  it  is  enough 
to  say  that  no  one  questioned  or  assailed  de- 
fendant's right  to  be  and  remain  in  the  pos- 
session of  the  land  during  his  lifetime.  The 
agreement  contended  for  by  the  plaintiff,  al- 
though resting  in  parol,  was  nevertheless 
fully  executed.'  That  question,  therefore^  is 
of  no  consequence  here  either  one  way  or  the 
other,  and  we  dismiss  it  from  the  case. 
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[2,  S]  Moreover,  yrhea,  as  In  this  case,  tbe 
evidence  Justifies  or  requires  a  finding  that 
when  the  land  was  purchased  the  title  thereto 
was  vested  In  the  plaintiff,  then,  under  our 
statute  (Gomp.  Laws  1907,  i  2861),  the  pre- 
sumption prevailed  that  the  defendant's  pos- 
session was  "in  subordination  of  the  legal 
title."  This  presumption  continued  until  it 
was  overcome  by  dear  proof  that  the  defend- 
ant's possession  was  adverse  to  such  title. 
There  is  no  evidence  in  this  case  by  wlilch  it 
is  made  to  appear  tliat  the  defendant  at  any 
time  repudiated  the  title  of  the  plaintiff  untU 
be  did  so  a  short  time  before  this  action,  was 
commenced,  and  which  repudiation  in  fact 
was  the  reason  why  the  action  was  com- 
menced. Of  coarse  tbe  defendant  says  he 
claimed  the  title  from  tbe  date  of  the  pur- 
chase; but,  as  we  have  seen,  his  claim  is  not 
sustained  by  the  evidence.  There  is  no  evi- 
dence that  the  defendant,  at  any  time,  except 
a  short  time  before  the  action  was  brought  as 
aforesaid,  directly  disputed  plaintiff's  title; 
and,  as  we  liave  seen,  neither  his  possession 
nor  his  acts  while  in  possession  can  be  given 
the  legal  effect  of  imputing  notice  of  such 
claim  to  the  plaintiff.  In  view,  therefore,  of 
all  of  the  evidence  and  circumstances,  and  of 
the  relationship  of  the  parties,  wliich  was  not 
tbat  of  strangers,  but  was  one  of  continual 
mutual  trust  and  confidence,  and  of  their  acts 
and  conduct,  there  is  nothing  in  this  case 
upon  which  a  claim  of  adverse  possession  can 
successfully  be  based. 

[4]  WUIe  tbe  court  perhaps  should  have 
made  a  finding  upon  tbe  issue  of  adverse  pos- 
session, yet,  in  view  that  no  finding  except 
one  adverse  to  the  defendant's  contention  was 
3permissible  under  all  tbe  evidence,  the  error, 
if  any  was  committed,  was  immaterial,  and 
hence  without  prejudice. 

[SI  This  brings  us  to  tbe  plaintiff's  appeal. 
A  motion  is  interposed  to  dismiss  his  appeal 
upon  the  ground  that  no  appeal  bond  was 
filed  when  tbe  appeal  was  taken.  The  ap- 
peal is  based  upon  Comp.  Laws  1907,  {  3305, 
which  dispenses  with  an  appeal  bond  in  case 
tbe  appellant  files  an  affidavit  of  impecunlosl- 
ty,  as  in  that  section  provided,  before  the 
appeal  is  taken.  Tbe  plaintiff  filed  such  an 
afladavit  This  was  sufficient  to  entitle  him 
to  take  and  prosecute  an  appeal.  This  pre- 
cise question  was  determined  adversely  to 
counsel's  contention  by  this  court  in  a  recent 
case,  namely,  Eddlngton  v.  Union  Portland 
Cement  Co.,  130  Pac.  243.  The  motion  to 
dismiss  the  appeal  must  therefore  be  denied. 

[I]  In  view  of  what  has  already  been  said 
we  tliink  it  is  apparent  that  the  judgment 
by  which  plaintiff  is  awarded  one-half  only 
of  tbe  land  in  question  cannot  be  permitted 
to  stand.  In  view  that  tbe  district  court 
found,  and  properly  so,  that  tbe  title  to  the 
land  in  question  was  vested  in  tbe  plaintiff, 
we  cannot,  under  tbe  evidence,  conceive  upon 
what  principle  of  either  law  or  equity  be 


could  be  deprived  of  one-half  of  what  be- 
longs to  bim.  No  doubt  the  court  based 
its  conclusion  upon  the  fact  that  the  value 
of  tbe  land  bad  been  enhanced  through  the 
efforts  and  labor  of  tbe  defendant  and  his 
family.  While  it  is  true  that  the  purchase 
price  of  the  land  was  only  $300  or  $350,  and 
that  tbe  value  thereof,  with  the  improve- 
ments which  were  placed  thereon  by  the 
family,  was,  at  tbe  time  of  the  trial,  shown 
to  be  about  $1,500,  yet  it  is  also  true  tliat  tbe 
defendant  and  the  famUy  enjoyed  the  usu- 
fruct of  tbe  land  during  all  of  those  years 
with  whatever  improvements  they  placed 
thereon.  Even  the  equities,  therefore,  were 
not  all  in  favor  of  either  defendaiit  or  plain- 
tiff. The  legal  title,  however,  was  and  now  is 
In  tbe  plaintiff,  and  that  gives  tiim  tbe  right 
to  tbe  whole  land,  unless  be  lias  voluntarily 
disposed  of  it  or  has  been  legally  deprived  of 
his  title.  We  know  of  no  principle,  either 
legal  or  equitable,  by  wliicb  the  plaintiff, 
under  tbe  facts  and  circiunstances  of  this 
case^  can  be  deprived  of  liis  land,  or  any  part 
of  it  If  we  could  deal  with  tbe  matter  in 
accordance  with  what  may  be  termed  fireside 
equity  or  Justice,  or  from  a  purely  moral 
point  of  view,  we  should  perhaps  not  feel  in- 
clined to  criticlBe  the  result  reached  by  the 
district  court  We  are  reminded,  however, 
that  courts,  under  our  system  of  Jurispru- 
dence, are  not  autocrats,  and  that  tlieir  Judg- 
ments and  decrees  must  be  sanctioned  by  and 
based  upon  established  legal  and  equitable 
rules  and  principles,  and  not  upon  mere 
moral  rights  or  claims.  From  a  moral  point 
of  view,  the  plaintiff  should,  perhaps,  share 
tbe  enhanced  value  of  the  property  with  his 
brothers  and  sisters,  but  we  know  of  no  legal 
or  equitable  principle  by  which  he  can  be  re- 
quired to  do  so.  Both  the  father  and  the 
mother  having  died,  be  is  entitled  to  claim 
his  own.  The  district  court,  therefore,  erred 
in  attempting  to  enforce  what  may  be  term- 
ed to  be  a  purely  moral  obligation. 

From  what  has  been  said  it  follows  that 
the  assignments  on  defendant's  appeal  can- 
not be  sustained,  wliile  those  upon  plaintiff's 
appeal  must  prevail.  Tbe  Judgment  is  there- 
fore reversed,  and  the  cause  is  remanded  to 
the  district  court  of  Salt  Lake  county,  with 
directions  to  set  aside  its  findings  of  fact 
and  conclusions  of  law  so  far  as  the  same  are 
in  confiict  with  tbe  views  herein  expressed ; 
to  vacate  tbe  Judgment  entered  by  it;  to 
make  findings  of  fact  and  conclusions  of  law 
in  harmony  with  this  opinion;  and  to  enter 
a  decree  quieting  the  title  to  the  land  in 
question,  and  tbe  whole  thereof  in  the  plain- 
tiff, and  to  enjoin  the  executors  and  those 
claiming  under  them  from  asserting  any 
ripht  or  title  In  or  to  the  same,  or  any  part 
thereof.  Tbe  district  court  is  also  directed 
to  make  such  an  order  respecting  the  pay- 
ment of  costs  accrued  and  accruing  in  Uiat 
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court  as  to  It  may  seem  legal  and  proper. 
Plaintiff  to  recover  costs  on  this  appeal. 

McCARG^Y,  O.  J.,  and  STRADP,  J.,  concur. 

On  Application  for  Rehearing. 
FRIQK,  J.  The  executors  have  filed  a 
petition  In  which  they  contend  that  a  rehear- 
ing should  be  granted  to  the  end  that  the 
decision  rendered  by  us  "should  be  so  modi- 
fled  as  to  permit  the  defendants  (executors) 
to  prove  the  extent  to  which  the  (value  of 
the)  land  has  been  enhanced  by  reason  of  Im- 
provements placed  upon  the  land  by  the  de- 
fendants' intestate."  May  we  do  this?  We 
think  not. 

No  dalm  Is  made  that  the  facta  bring  the 
case  within  the  provisions  of  our  statute  re- 
lating to  occupying  claimants.  Indeed,  coun- 
sel base  their  claim  squarely  upon  the  gen- 
eral policy  of  the  law  or  rules  of  equity. 
There  is  no  rule  of  either  law  or  equity,  so 
far  as  we  know,  that  permits  a  life  tenant, 
his  heirs,  or  those  claiming  under  such  ten- 
ant, to  claim  compensation  for  improvements 
or  betterments  made  upon  the  estate  during 
the  continuance  of  the  life  tenancy.  All  the 
authorities  are  to  the  contrary.  Mr.  Tiede- 
man  in  his  work  on  Real  Property  (2d  Ed.) 
§  68,  states  the  rule  as  follows:  "The  tenant 
for  life  has  no  claim  for  any  improvements 
which  he  may  have  made  upon  the  premises. 
He  is  bound  to  keep  the  premises  in  repair, 
but  is  under  no  legal  obligation  to  under- 
take any  Improvements.  If  he  does.  It  is  a 
voluntary  act  of  his  own,  which  gives  rise  to 
no  claim  against  the  reversion  for  the  pay- 
ment of  his  share  of  the  expenses.  On  the 
other  hand,  the  tenant  for  life  is  obliged  to 
pay  all  the  taxes  of  every  kind  which  may  be 
assessed  upon  the  land." 

While  the  cases  supporting  the  foregoing 
doctrine  are  numerous,  yet  we  deem  it  neces- 
sary to  refer  to  a  few  only,  all  of  which  clear- 
ly support  the  foregoing  quotation.  See 
Henry  v.  Brown,  99  Ky.  13,  34  S.  W.  710; 
Dean  v.  Feely,  69  Ga.  804;  Merrltt  v.  Scott, 
81  N.  C.  385;  Doak  v.  Merrill,  38  Me.  569; 
Galbaugh  v.  Rouse  (Ky.)  104  S.  W.  959;  Fred- 
erick V.  Frederick's  Adm'r  (Ky.)  102  S.  W. 
868,  18  L.  R.  A.  (N.  S.)  514. 

Nor  is  the  principle  affected  by  the  fact 
that  a  person  who  is  found  to  be  a  life  ten- 
ant claims  title  to  the  land  in  question. 
Henry  v.  Brown,  supra,  and  cases  there  cited. 

Our  decision  is  squarely  based  upon  the 
fact  that  the  defendant  Sheppi<dc,  under 
whom  appellants  claim,  was  a  life  tenant, 
and  hence  the  rule  laid  down  in  the  foregoing 
authorities  applies  with  full  force. 

The  executors  therefore  have  no  claim 
against  the  plaintiff  for  Improvements,  and 
hence  a  rehearing,  even  If  granted,  could 
avail  them  nothing.  The  petition  is  there- 
fore denied. 

McCARTY,  C.  J.,  and  STRATJP,  J.,  concur. 


HIRABELM  v.  DANIBL& 
(Supreme  Court  of  Utah.    Jan.  30,  1914.) 

1.  Affeai.  and  Ebbob  (I  873«)— Review- 
Decisions  Reviewable. 

Under  Comp.  Laws  1907,  {  3304,  declaring 
that,  upon  an  appeal  from  the  judgment,  all  or- 
ders, rulings,  and  decisions  to  which  exceptions 
have  been  taken,  are  before  the  Supreme  Coort 
for  review,  an.  order  granting  a  new  trial  is  re- 
viewable on  appeal  from  the  final  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {I  3460,  3461,  3522-3525; 
Dec.  Dig.  {  873.*] 

2.  New  Tbial  (ft  75*)— Aixowakcb  or  New 
Tbial. 

Under  the  statute  providing  that  a  new 
trial  may  be  granted  on  the  application  of  the 
party  aggrieved  on  the  ground  of  excessive  dam- 
ages appearing  to  have  been  given  under  the 
influence  of  passion  or  prejudice  or  on  the 
court's  own  motion  when  there  has  been  a  plain 
disregard  by  the  jury  of  the  instructions  or  evi- 
dence such  as  to  satisfy  the  court  that  the  ver- 
dict was  rendered  under  a  misapprehension  of 
the  instructions  or  under  the  influence  of  pas- 
sion or  prejudice,  the  trial  court  has  the  power 
to  set  amde  the  verdict  and  grant  a  new  trial  on 
the  ground  of  the  inadequacy  of  the  damages 
given  in  an  action  for  assault  and  battery. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  SS  161,  152;   Dec  Dig.  !  75.*]    . 

3.  Appeal  and  Ebbob  ({  979*)- New  TbiaIt— 
Review— Discbetion—Geahtino  of  New 
Tbial. 

The  granting  or  refusing  a  new  trial  on  the 
ground  of  the  excessivenesa  or  inadequacy  of 
the  damages  rests  within  the  sound  discretion  of 
the  trial  court,  and  its  ruling  will  not  be  disturb- 
ed on  appeal  unless  an  abuse  of  discretion  ap- 
pears. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3871-3873,  3877 ;  Dec.  Dig. 
S  979.*] 

4.  EviDKHC«  (I  571*)— Opinion  of  Phtbiciaw 
—Amount  of  Compensation— Weight  and 
suffioienot. 

In  an  action  for  damages  for  assault  where 
the  jury  had  the  evidence  of  the  injuries  before 
them,  tiiey  are  not  bound  by  the  testimony  of 
plaintiff's  physician  as  to  what  was  a  reasonable 
charge  for  his  services,  particularly  where  the 
physician  testified  that  a  greater  amount  was  a 
reasonable  charge  than  ue  original  complaint 
alleged  was  expended. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  gi  2395-2398;    Dec.  Dig.  {  571.*] 

6.  New  Tbial  (J  76*)— Inadbquaot  of  Dam- 
age—Evidence. 

In  an  action  for  damages  for  an  assault, 
held,  that  under  the  evidence  the  trial  court  im- 
properly granted  plaintiff  a  new  trial  on  the 
ground  of  tie  inadequacy  of  damages;  it  ap- 
pearing that  the  instructions,  whioi  were  not 
excepted  to,  did  not  submit  some  elements  of 
damage  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ti  161,  162;   Dec.  Dig.  {  75.*] 

6.  Appeal  and  Ebbob  (|  164*)- Waivebs  of 

Ebrobs. 

Where  defendant  opposed  the  granting  of  a 
new  trial  and  regularly  entered  his  exception  to 
the  order,  the  tact  that  he  participated  on  the 
retrial  is  not  a  waiver  of  his  right  to  urge  up- 
on appeal  from  the  final  judgment  the  impro- 
priety of  the  granting  of  the  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !{  957-969;  Dec.  Dig.  i 
154.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  8«rl«r4  Hap'r  Indaxw 
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7.  Api-kal  and  Ebbob   (|  1072*)— Review— 

Habieless  Ebbob. 

In  an  action  for  an  assault,  the  granting  of 
a  new  trial  on  the  ground  of  the  inadequacy  of 
the  damages  cannot  be  held  harmless  on  the  tbe- 
oi-v  that  the  ruling  was  for  the  benefit  of  the  de- 
fendant where  the  plaintiff  upon  retrial  recover- 
ed a  larger  verdict. 

I  Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4233% ;  Dec.  Dig.  |  1072.*1 

Appeal  from  District  Court,  Salt  Lake 
County;  T.  D.  Lewis,  Judge. 

Action  by  Carmine  Hirabelll  against  Max 
Daniels.  From  a  judgment  for  plaintiff  and 
order  denying  defendant's  motions  to  vacate 
that  Judgment  and  reinstate  the  verdict  ren- 
dered on  previous  trial  and  for  a  new  trial, 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

Allen  T.  Sanford,  of  Salt  Lake  aty,  for 
appellant.  Moyle  &  Van  Cott,  of  Salt  Lake 
City,  for  appellee. 

STRAUP,  J.  The  plaintiff  brought  this 
action  to  recover  damages  for  an  alleged  as- 
sault and  battery.  The  case  was  tried  three 
timo,  each  time  before  a  different  judge  and 
jury.  The  judgment  on  the  first  trial  was 
reversed  for  errors  in  the  charge.  121  Pac. 
966.  On  the  second,  a  verdict  was  rendered 
In  favor  of  the  plaintiff  for  $35  actual  dam- 
ages. The  court,  on  plaintiff's  motion,  and 
against  the  defendant's  objection,  granted  a 
new  trial.  On  the  third  trial  a  verdict  was 
rendered  in  favor  of  the  plaintiff  for  |119 
"actual  damages"  and  "no  punitive  dam- 
ages." The  defendant  then  filed  a  motion 
to  vacate  that  judgment  and  to  reinstate 
the  Judgment  rendered  on  the  second  trial, 
and,  on  the  court's  refusal  to  do  that,  to 
grant  a  new  trial.  Both  motions  were  de- 
nied. The  defendant  appeals.  He  had  set- 
tled by  a  bill  all  the  evidence  and  all  the 
proceedings  on  the  second  trial  and  the  pro- 
ceedings relating  to  plaintUTs  motion  for  a 
new  trial  and  the  defendant's  motion  to  va- 
cate the  last  judgment  and  to  reinstate  the 
second.  The  assignments  are  based  upon 
these  rulings  and  on  an  alleged  abuse  of 
discretion  in  setting  aside  the  second  judg- 
ment and  granting  a  new  trial. 

First,  are  the  rulings  reviewable  on  this 
appeal,  an  appeal  from  the  final  judgment 
entered  as  the  result  of  the  third  trial?  The 
appellant  has  invoked,  and  the  respondent 
not  challenged,  our  power  in  such  particular. 
The  respondent  but  asserts  that  appellant 
has  no  just  complaint  because  of  a  waiver, 
want  of  prejudice,  and  that  the  granting  of 
the  motion  was  discretionary  and  not  re- 
viewable, except  for  an  alleged  abuse  of  dis- 
cretion. Though  not  challenged,  our  power, 
nevertheless,  is  directly  and  necessarily  in- 
volved. 

[1]  Our  statute  and  Constitution  permit 
an  appeal  from  only  a  final  Judgment  Be- 
cause of  them  it  has  repeatedly  been  held 
that  an  order  granting  or  refusing  a  new 
trial  is  not  appealable;  such  an  order  being 


not  a  final  Judgment.  It,  however,  is  Just 
as  well  settled  that  on  an  appeal  from  the 
final  Judgment  an  order  or  ruling  refusing 
a  motion  for  a  new  trial,  when  the  proceed- 
ings respecting  It  are  properly  preserved  and 
presented  by  a  bill,  is  reviewable  under  the 
provisions  of  the  statute  (Comp.  Laws  1907, 
S  3304)  that  "upon  an  appeal  from  a  judg- 
ment, all  orders,  rulings,  and  decisions  in 
the  action  or  proceeding  to  which  exceptions 
have  been  taken  in  the  court  below,  or  which 
are  deemed  excepted  to  as  provided  by  this 
Code,  are  before  the  Supreme  Court  for  re- 
view." It  has  not  as  yet  been  decided  that 
an  order  or  ruling  granting  a  new  trial  ia 
reviewable  on  an  appeal  from  the  final  Judg- 
ment. If  such  a  ruling  is  not  reviewable  on 
such  an  appeal,  it  necessarily  follows  that  it 
is  not  reviewable  at  alL 

Under  the  statute,  that  on  an  appeal  from 
the  final  Judgment  all  orders,  rulings,  eta, 
in  the  acUon  or  proceeding  to  which  excep- 
tions have  been  taken  or  whicb  are  deemed 
excepted  to,  are  before  this  court  for  review, 
we  see  no  good  reason  for  a  holding  that  an 
order  or  ruling  refusing  a  new  trial,  when 
the  proceedings  respecting  it  ar^  properly 
preserved  and  presented  by  a  bill,  is  before 
us  and  is  reviewable,  but  that  an  order  or 
ruling  granting  a  new  trial  is  not  True,  in 
the  cases  where  It  was  held  a  ruling  refus- 
ing a  new  trial  was  reviewable  on  an  appeal 
from  a  final  Judgment  the  ruling  related  to 
the  trial  resulting  in  the  Judgment  appealed 
from,  while  here  the  ruling  granting  a  new 
trial  relates,  not  to  the  trial  resulting  in  the 
judgment  appealed  from,  but  to  a  prior  trial 
and  to  a  prior  judgment  But  the  statute 
does  not  say,  orders  and  rulings  made  on  or 
which  relate  to  the  trial,  but  all  orders  and 
rulings,  etc.,  "in  the  action  or  proceeding." 
This  is  such  a  ruling  or  order,  a  ruling  or 
order  in  the  action  or  proceeding.  And  since 
It  is  properly  preserved  and  presented  by  a 
bill,  we  think  it  is  before  us  for  review  on 
the  appeal  from  the  final  judgment.  A  con- 
trary holding  leads  to  this:  No  matter  how 
often,  or  how  whimsical  or  baseless  the 
ground  may  be  on  which  the  trial  court  may 
set  a  verdict  aside  and  grant  a  new  trial, 
nevertheless,  an  aggrieved  party  wUl  be  com- 
pelled to  accept  what  the  court  may  choose 
to  allow  or  impose  upon  him  or  abandon 
his  cause  or  defense;  for,  no  matter  how 
often  a  case  may  be  tried,  the  trial  court 
for  mere  capricious  notions  that  the  verdict 
Is  too  large  or  too  small  may  set  it  aside 
until  a  jury  is  found  to  respond  to  the 
court's  notions  of  what  the  verdict  and  dam- 
ages should  be;  and  If,  perchance,  the  pro- 
ceedings on  the  last  trial  are  without  error, 
neither  party  can  complain.  Surely  the  stat- 
ute does  not  contemplate  no  relief  may  be 
granted  from  such  a  prostitution  of  the  con- 
stitutional trial  by  Jury. 

[2,  3]  Now,  as  to  the  merits  of  the  ruling : 
All  the  evidence  adduced,  and  all  the  pro- 
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ceedings  had,  on  the  second  trial  are  before 
us.  The  defendant  conducted  a  tailor  shop. 
The  plaintiff  was  In  his  employ.  On  May 
13,  1909,  an  altercation  arose  between  them 
over  a  coat  sleeve  on  which  the  plaintiff 
was  working.  According  to  the  defendant's 
evidence,  the  plaintiff  struck  him  several 
times  on  the  head,  as  h^  in  a  defenseless 
position,  was  descending  a  steep  stairway. 
The  plaintiff,  admitting  that  blovra  were 
struck,  denied  that  he  was  the  aggressor, 
or  that  he  struck  the  first  blow.  The  defend- 
ant discharged  the  plaintiff,  ordered  him  to 
leave,  forbade  him  to  return,  and  had  tdm 
arrested.  The  next  day,  the  14th,  the  plain- 
tiff, as  testified  to  by  himself,  went  to  the 
defendant's  place  of  business  to  get  his 
things  and  there  engaged  in  a  conversation 
with  one  of  the  workmen.  The  defendant 
came  up  and  asked  him  what  he  was  doing 
there  and  told  him  to  "get  out"  The  plain- 
tiff replied  that  he  was  there  to  get  liis 
tools  and  that  he  would  go  as  soon  as  he  got 
them.  The  defendant  again  told  liim  to 
leave.  As  the  plaintiff  stepped  to  a  table,  as 
testified  to  by  himself  and  another  witness, 
to  pick  up  his  tools,  the  defendant  struck 
him  over  the  eye  with  a  pair  of  tailor's 
shears,  and  then  a  struggle  followed.  The 
defendant  and  other  witnesses  testified  tliat 
when  the  defendant  told  the  plaintiff  to  get 
tiis  tools  and  go  the  plaintiff  replied,  "I  will 
get  out  of  here  when  I  damn  please,  when 
I  get  ready."  Then  the  two  "got  together," 
and  in  the  struggle  the  defendant  hit  the 
plaintiff  with  the  shears,  but  the  defendant 
claimed  he  did  not  hit  Idm  "until  he  (the 
plaintiff)  came  on  me."  The  blow,  as  testi- 
fied to  by  the  plaintiff,  stunned  him  and 
produced  a  cut  over  the  eye  about  an  inch 
long,  which  required  three  stitches.  His 
eye  and  face  were  discolored  and  swollen. 
The  injury  was  temporary.  He  lost,  as  he 
testified,  about  one  week's  work,  which 
amounted  to  $18.  He  testified:  "I  started 
to  work  in  about  a  week,  but  the  eye  hurt 
me  about  two  weeks.  Maybe  it  hurt  me 
three  or  four  weeks."  He  testified  the  doc- 
tor treated  him  for  eight  days  or  two  weeks 
and  that  he  paid  him  $50.  The  doctor,  who 
had  practiced  in  Italy  and  Kansas  City, 
and  though  a  resident  of  Utah  but  not  li- 
censed to  practice  in  this  state,  testified  that 
the  wound  was  about  an  inch  long;  that  he 
cleaned  it  out,  gave  it  three  stitches,  treated 
the  plaintiff  for  about  two  weeks,  then  took 
the  stitches  out,  and  charged  him  $50,  which 
he  paid ;  and  that  such  sum  was  reasonable. 
The  Jury  rendered  a  verdict  in  favor  of  the 
plaintiff  "for  pain  and  suffering,  $1.00;  for 
wages   lost,   $12.00;   for  medical  treatment, 

$22.00;  as  punitive  damages, Total, 

$35.00."  The  plaintiff  filed  a  motion  for  a 
new  trial  on  the  grounds:  (1)  Misconduct 
of  the  Jury ;  (2)  surprise  which  ordinary 
prudence  could  not  have  guarded  against; 
(3)  newly  discovered  evidence;  (4)  Insufll- 
clency  of  the  evidence  to  justify  the  verdict ; 


(5)  that  the  verdict  is  against  law;  (6)  er- 
rors in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  plaintiff.  Notiiing  was 
shown  to  support  the  first,  second,  or  third 
grounds.  As  to  the  fifth  and  sixth  the  bill 
recites  that  no  objections  were  made  and  no 
exceptions  taken  to  tlie  cliarge  by  the  plain- 
tiff, nor  to  the  court's  refusal  to  charge  as 
requested  by  him.  It  is  conceded  by  both 
parties  that  the  new  trial  was  granted  on 
the  theory  that  the  damages  awarded  were 
Inadequate  and  not  in  harmony  with  the 
evidence.  Of  course,  as  to  the  amount  of 
the  damages  the  court  could  not  set  up  his 
mere  opinion  or  judgment  against  that  of 
the  jury  and  grant  a  new  trial  because  be 
may  have  thought  the  evidence  apparently 
or  even  fairly  justified  a  larger  verdict  The 
statute  provides  when  the  court  in  such 
particular  may  interfere.  It  provides  a  uev 
trial  may  be  granted  on  the  application  of 
the  party  aggrieved  on  the  ground  of  "ex- 
cessive damages  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice." 
It  further  provides  that  a  new  trial  may  be 
granted  on  the  court's  own  motion,  without 
the  application  of  either  party,  "when  there 
has  been  such  a  plain  disregard  by  the  Jury  of 
the  Instructions  of  the  court  or  the  evidence 
in  the  case  as  to  satisfy  the  court  that  the 
verdict  was  rendered  under  a  misapprehen- 
sion of  such  instructions  or  under  the  influ- 
ence of  passion  or  prejudice."  Under  these 
provisions  the  court  had  the  undoubted  pow- 
er to  set  the  verdict  aside  and  to  grant  a 
new  trial.  Granting  or  refusing  a  new  trial 
on  these  grounds  of  necessity  largely  rests 
within  the  sound  discretion  of  the  trial  court 
We  can  only  review  such  a  ruling  on  an  al- 
leged abuse  of  discretion,  and  can  disturb  it 
only  when  such  an  abuse  is  made  to  appear. 
Such  an  abuse  is  alleged  by  the  defendant 
and  denied  by  the  plaintiff.  The  question 
then  is:  Has  the  defendant  sustained  the 
burden? 

[4,  5]  Plaintiff's  action  is  predicated  on  the 
assault  and  battery  committed  on  the  14Ul, 
the  day  it  is  alleged  the  defendant  struck 
him  with  the  shears.  Among  the  alleged  is- 
sues, the  court  submitted  this:  "That  on  a 
previous  day  the  plaintiff  attacked  the  de- 
fendant whUe  in  a  defenseless  t)ositlon  or 
going  down  a  steep  stairway  and  struck  him: 
that  the  defendant  discharged  him  and  or- 
dered him  to  leave  the  premises  and  not  to 
return;  that  the  next  day  the  plaintiff  wrong- 
fully visited  the  defendant's  place  of  busi- 
ness and  endeavored  to  persuade  and  induce 
the  defendant's  workmen  to  quit  workins 
for  the  defendant  In  the  event  the  defendant 
prosecuted  the  plaintiff  for  the  assault  on  the 
previous  day;  that  the  defendant  again  or- 
dered plaintiff  to  leave,  who  declined,  called 
the  defendant  vile  names  and  attacked  and 
struck  him,  when  a  fight  ensued  in  which  tbe 
plaintiff  received  the  Injury  complained  of.' 
The  court  fully  instructed  the  jury  on  all 
the  issues  presented  by  th^complaint    Ou 
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the  defendant's  theory,  among  others,  the 
court  gare  these:  "In  defending  himself 
against  the  unlawful  attack  of  another,  a 
man  is  Justified  In  resorting  to  such  violence 
-and  use  of  such  force  as  the  particular  dr- 
-cumstances  of  the  case  may  require  for  his 
protection.  The  degree  of  force  to  be  em- 
ployed In  protecting  one's  person  must  be  In 
proportion  to  the  force  of  the  attack  made, 
'and  must  depend  upon  the  circumstances  of 
«ach  particular  case,  and  the  imminence  of  the 
-danger  as.it  reasonably  appears  to  liim  at  the 
particular  time.  The  only  purpose  which 
Justifies  the  employment  of  force  against  an 
assault  Is  to  defend  one's  self.  That  Is  the 
object  to  be  attained,  and  a  man  Is  Justified 
in  using  such  an  amount  of  force  and  no 
more,  as  may  appear  to  him  at  the  time  to 
be  reasonably  necessary  to  accomplish  that 
purpose.  As  soon  as  that  object  Is  attain- 
«d.  It  is  his  duty  to  desist  Ton  are  further 
instructed  that  the  plaintiff  would  have  the 
right  to  visit  the  defendant's  shop  for  the 
purpose  of  removing  his  tools  or  other  per- 
sonal property  therefrom  if  he  came  in  good 
faith  for  that  purpose,  and  would  not  be  a 
tresijasser  by  so  doing;  but  if  he  did  not  go 
there  for  that  purpose,  and  came  to  defend- 
ant's premises  for  the  purpose  of  causing 
trouble  with  the  defendant's  workmen,  or 
-with  the  defendant,  and  defendant  ordered 
him  to  leave,  and  he  did  not  do  so,  then  the 
plaintiff  was  a  trespasser,  and  the  defend- 
ant had  the  right  to  use  such  reasonable 
force  as  was  necessary  to  eject  the  plaintiff 
from  the  premises.  If  you  find  from  the 
preponderance  of  the  evidence  that  the  de- 
fendant struck  the  plaintiff  with  a  pair  of 
tailor's  scissors  as  alleged  in  the  complaint, 
then  in  determining  whether  such  striking 
was  Justified  you  should  take  into  consider- 
ation aU  of  the  facta,  conditions,  and  cir- 
cumstances surrounding  the  attack  as  shown 
by  the  evidence,  together  with  the  occurrenc- 
es of  the  previous  day  as  testified  to  by  the 
witnesses,  and  all  that  had  been  said  and 
done  by  both  of  the  parties  up  to  the  time  of 
the  alleged  fight,  together  with  the  appear- 
ance, movements,  and  language  of  the  plaintiff 
Just  prior  to  and  at  the  time  of  said  fight,  and 
from  all  such  facts  determine  whether  the  acts 
of  the  defendant  would,  under  such  drcum- 
atances,  be  deemed  by  a  reasonably  prudent 
man  necessary  to  protect  and  defend  himself." 
On  the  measure  of  damages  the  court  gave 
this :  "If  you  find  for  the  plaintiff  you  will 
assess  his  damages  at  such  sum  as  will  com- 
pensate him  for  aU  bodily  pain  he  has  suf- 
fered, if  any,  not  exceeding  the  amount  al- 
leged, to  wit,  $1,000;  also,  such  sum  of  mon- 
«y  as  he  necessarily  expended  in  an  effort  to 
be  cured.  If  any,  not  exceeding  the  amount 
-claimed,  to  wit,  $50;  also,  such  sum  of  mon- 
«y  as  he  may  have  lost  In  wages,  if  any,  as  a 
result  of  the  alleged  assault  and  battery,  not 
exceeding  the  amount  alleged,  to  wit,  |18; 


and  In  addition  thereto,  If  you  find  -that  the 
assault  and  battery  was  committed  mali- 
ciously, then  you  may  award  the  plaintiff  such 
further  sum  as  punitive  damages  as  you  may, 
in  your  Judgment,  determine,  not  exceeding, 
however,  the  sum  of  $500." 

In  accordance  with  that  measure,  the  Jury, 
as  hereinbefore  stated,  foxmd  $1  for  pain  suf- 
fered, $12  for  lost  wages,  $22  for  medical 
attendance,  and  no  punitive  damages.  It  is 
thus  seen  that  the  only  measure  which  the 
court  gave  the  Jury  on  general  damages  was 
for  pain  suffered.  The  Jury  were  bound 
by  that  Xo  complaint  was  made  of  it 
Since  the  evidence  with  respect  to  the  issues 
presented  by  the  complaint  and  the  answer 
was  in  direct  conflict,  and  in  view  of  the 
charge  with  respect  to  such  issues  and  the 
measure  of  damages,  can  it  be  said  the  court, 
in  the  exercise  of  a  sound  discretion,  was 
Justified  in  the  conclusion  that  the  Jury,  in 
rendering  the  verdict  returned  by  them, 
plainly  disregarded  or  misapprehended  the 
instructions  or  the  evidence,  or  acted  under 
the  influence  of  passion  or  prejudice? 

The  plaintiff  urges  that  since  the  Jury 
found  in  his  favor  the  allowance  of  only  one 
dollar  for  general  damages  was  so  grossly  In- 
adequate as  to  show  a  disregard  of  the  evi- 
dence. That  may  be  true  in  some  cases-.  But 
here  the  court  restricted  the  general  damages 
to  pain  suffered.  X6  complaint  was  made 
of  that  Certainly  pain  resulted  from  the 
Injury  though  it  was  not  serious  and  wan 
but  temporary.  There,  of  course,  can  be  no 
flxed  rule  to  measure  the  amount  of  damag- 
es to  be  awarded  for  pain  suffered.  From 
the  very  nature  of  things  that  is  something 
largely  to  be  left  to  the  sound  discretion  of 
an  unprejudiced  Juiy.  Then,  on  the  evi- 
dence, and  under  the  charge,  the  Jury  may 
have  taken  this  view  of  the  matter :  Though 
the  defendant's  plea  of  self-defense  and  Jus- 
tification was  not  sustained,  yet  the  plain- 
tiff was  the  aggressor  in  the  assault  in  which 
the  defendant  used  more  force  than  was  rea- 
sonably necessary,  and  hence  allowed  the 
plaintiff  less  for  pain  suffered  than  they 
otherwise  would  had  he  not  been  the  ag- 
gressor. On  the  evidence,  and  under  the 
charge,  the  Jury,  though  finding  for  the  plain- 
tiff, could  have  taken  that  view.  On  the 
record  several  theories  are  disclosed  to  sus- 
tain the  verdict  rendered  by  the  Jury.  In 
neither  of  them  can  it  be  said  they  disre- 
garded or  misconceived  the  instructions  or 
the  evidence.  Then  it  is  said  the  evidence 
without  dispute  shows  that  the  value  of  the 
plaintiffs  loss  of  earnings — one  week — was 
$18,  but  the  Jury  allowed  only  $12;  that  he 
paid  $50  for  medical  attendance  which  the 
doctor  testified  was  reasonable  and  which 
was  not  disputed,  and  that  the  Jury  allowed 
only  $22.  In  his  original  complaint  the  plain- 
tiff alleged  he  paid  $20  and  no  more  for  med- 
ical attendance  and  that  that  was  reason- 
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able.  Then  be  amended  bis  ccHnpIalnt  and 
alleged  that  he  paid  $50  and  that  that  was 
reasonabla  The  testimony  of  the  doctor  that 
$60  was  reasonable  was  not  binding  on  the 
jury.  From  the  character  and  extent  of  the 
Injury,  and  from  all  that  the  doctor  did  or 
was  required  to  do  In  attendance  upon  the 
plalntUf,  as  was  fully  disclosed  by  the  evi- 
dence, and  from  the  facts  thus  before  them 
upon  which  the  doctor's  opinion  or  conclusion 
was  based,  the  Jury  could  Justly  reach  the 
conclusion  that  $22,  $2  more  than  was  orig- 
inally averred  by  Mm,  was  reasonable  com- 
pensation for  such  services.  Head  v.  Har- 
grave,  105  U.  S.  45,  26  L.  Ed.  1028.  That,  to 
a  large  extent,  also  applies  to  plalntUTs  loss 
of  earnings.  All  the  Jury  possibly '  could 
have  allowed  him  for  that  was  $18.  He 
alleged  no  more.  He  proved  no  more.  They 
gave  him  $12.  To  have  Interfered  with  the 
verdict  for  that  reason  would  have  been 
trlvlaL  As  said  by  some  courts.  Juries,  In 
cases  of  tort,  are  more  prone  to  overestimate 
than  underestimate  damages,  and  for  that 
reason  trial  courts  have  more  often  been  Jus- 
tified In  interfering  with  verdicts  on  the 
ground  of  excessive  damages  than  on  the 
ground  of  inadequate  damages.  But  in  ei- 
ther case  to  Justify  the  court  In  interfering  it 
should  be  made  to  appear  that  the  jury  plain- 
ly disregarded  or  misconceived  the  Instruc- 
tions or  the  evidence,  or  acted  under  the  in- 
fluence of  passion  or  prejudice.  On  the  rec- 
ord submitted  nothing  of  that  kind  was  made 
to  appear;  and,  since  it  is  affirmatively  made 
to  appear  that  the  new  trial  was  not  granted 
on  any  other  ground,  It  necessarily  follows  no 
legal  ground  whatever  existed  to  Justify  the 
granting  of  a  new  trial.  We  are  indeed  slow 
to  Interfere  with  a  ruling  granting  or  refus- 
ing a  new  trial  on  questions  relating  to  dam- 
ages, but  a  court  on  the  measure  of  general 
damages  cannot  tie  a  Jury  to  only  pain  suf- 
fered, and  when  they  follow  and  obey  that 
Instruction  then  set  the  verdict  aside,  not 
for  a  misdirection,  but  on  the  ground  that 
they  disregarded  or  misconceived  the  instruc- 
tions and  rendered  a  verdict  which  the  court 
thinks  does  not  adequately  compensate  the 
plaintiff  for  bis  general  damages.    Yet  that, 


according  to  the  plalntUTs  contention,  la  what 
the  court  did — set  the  verdict  aside  because 
the  amount  rendered  for  general  damages 
was  inadequate;  and  In  addition,  according  to 
contentions  of  both  parties,  because  the  Jury 
rendered  $12  Instead  of  $18  for  loss  of  earn- 
ings and  $22  Instead  of  $50  for  medical  at- 
tendance. In  view  of  the  Issues,  the  evi- 
dence, and  the  charge  we  think  the  court  had 
no  legal  ground  whatever  to  Interfere  and 
abused  his  discretion  when  he  granted  the 
new  trial. 

[8]  A  waiver  also  is  urged  by  the  plaintiff. 
It  consists  of  this:  Notwithstanding  the  de- 
fendant opposed  the  granting  of  the  new  trial 
and  took  and  had  noted  his  exception  to  the 
ruling,  yet  when  the  case  was  reset  and  came 
on  regularly  for  trial  the  defendant  person- 
ally and  by  his  counsel  appeared  "and  took 
part  in  the  trial  of  said  cause  without  any 
objection."    There  Is  nothing  to  that 

[7]  Then  Is  It  also  urged  that  the  defend- 
ant was  not  prejudiced  by  setting  aside  the 
verdict  and  granting  the  new  trial.  The  ar- 
gument is  that  he  was  not  prejudiced  because 
the  judgment  of  $35  against  him  was  vacat- 
ed, and  hence  the  ruling  was  in  his  fiivor. 
The  trouble  is  that  was  not  the  ruling.  The 
ruling  not  only  vacated  the  Judgment  but 
granted  a  new  trial.  Had  the  litigation  end- 
ed on  setting  the  Judgment  aside,  of  course 
the  defendant  would  not  have  been  preju- 
diced. But  it  did  not  He  was  put  to  the 
trouble  and  expense  of  another  trial.  When 
that  ended  he  had  a  Judgment  against  him 
for  $119  Instead  of  $35,  and  for  additional 
costs.  The  claim  of  no  prejudice  Is  as 
groundless  as  the  claimed  waiver. 

The  Judgment  of  the  court  below  is  re- 
versed and  vacated ;  ■  the  cause  remanded, 
with  directions  to  reinstate  the  second  Judg- 
ment; the  defendant  to  pay  all  taxable  costs 
both  in  the  court  below  and  above  incurred 
up  to  the  rendition  and  entry  of  the  second 
judgment  the  plaintiff  to  pay  the  taxable 
costs  Incurred  thereafter  both  in  the  court 
below  and  In  the  court  above. 

McCABTX,  a  J.,  and  FRICK,  J.,  concur. 
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OBAT  et  aL  t.  SAI/T  liAEB  OITY. 
(Supreme  Court  of  Utah.    Feb.  3,  1814.    B*- 
bearing  Denied  Feb.  25,  1914.) 

1.  EHUITBNT      DOUAIN      (S      101*)  —  STBKKTS — 

Chanoe  of  Grade— Rioet  to  Daiiaoes. 
Where  a  city,  to  make  a  street  more  con- 
venient for  travel,  has  lawfully  established  a 
grade,  and  the  owner,  after  its  establishment, 
but  before  it  ia  physically  carried  into  effect, 
improves  his  property  without  regard  to  the 
grade,  the  owner  cannot  recover  damages  against 
the  city,  if  it,  afterwards,  in  grading  the  street 
to  conform  to  the  established  grade,  interferes 
with  the  convenient  use  of  the  abutting  owner's 
property,  notwithstanding  the  constitutional 
provision  that .  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  Just 
compensation.^ 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i§  268,  270 ;  Dec.  Dig.  i  101.*] 

2.  Municipal  CoKPOitATioNS  (§  269*)— Sibest 

I MTPHO  VEMl'"  NTS 

Under  Comp.  Laws  1907,  §  206,  subd.  8, 
giving;  cities  power  to  la^  out,  grade,  and  other- 
wise improve  streets,  a  city  may  establish  street 
trades,  and  improve  the  street  so  as  to  con- 
orm  thereto,  if  the  grades  are  established  for 
the  purpose  of  making  the  streets  safer  and 
more  convenient  for  traveL 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  Sf  718-724,  733 ;  Dec 
Dig.  8  269.*] 

3.  monicipai  cobpobations  (j  269*)  — 
Stbeets  —  Established  Obade— Abandon- 
ment. 

A  city  may,  either  expressly  or  impliedly, 
abandon  a  street  grade  alread]r  established,  and 
after  abandonment  the  situation  is  as  though 
no  grade  had  been  established,  and  an  abutting 
owner  may  assume  that  the  city  elects  to  con- 
sider the  natural  surface  grade  as  the  grade  to 
be  used  for  travel;  the  question  of  abandon- 
ment being  ordinarily  a  mixed  question  of  law 
and  fact 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  718-724,  733 ;  Dec. 
Dig.  S  269.*] 

4.  Municipal  Cobpobations  (S  269*)— Stbext 
Gbades. 

A  city  cannot  be  compelled  to  establish 
its  grades  upon  all  the  streets,  or  upon  the 
whole  of  any  one  street  within  a  particular 
time. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  718-724,  733 ;  Dec. 
Dig.  §  269.*] 

6.  MUNICIPAI.  COBPOBATIOKS  ({  209*)— StBEIST 

Gbades. 

Since  the  abutting  owners  are  entitled  to 
have  a  voice  in  determining  whether  a  street 
should  be  graded,  the  act  of  grading  a  street 
may  be  deferred  for  a  lone  time  without  aban- 
doning the  grade  as  established,  so  that  those 
who  wish  to  improve  their  property  may  make 
their  improvements  conform  to  the  established 
grade. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  }$  718-724,  733 ;  Dec. 
Dig.  i  2697] 

6.  Eminent  Domain  (S  101*)  —  Establish- 
ment OF  Gbades. 

If  an  abutting  owner  does  not  conform  im- 
provements of  his  property  to  grades  establish- 
ed by  the  city,  he  cannot  recover  resulting  dam- 
ages from  the  city,  if  the  grade  established  is 


>  Kimball  V.  Salt  Lake  Clt7,  32  XJUb,  263,  90  Fac. 
395,  10  L.  B.  A.  (N.  S.)  433,  126  Am.  St.  Rep.  369; 
Hempstead  v.  Salt  Lake  City,  32  Utah,  261,  90  Pac. 
397;  Webber  v.  Salt  Lake  City,  120  Fac.  603,  37  L. 
R.  A.  (N.  8.)  1116. 


made  for  legitimate  street  purposes,  such  as 
to  make  the  street  safer  and  more  convenient 
for  public  use;  but,  if  it  is  made  merely  to 
ornament  or  beautify  the  street,  the  abutting 
owner  may  recover  for  damage  to  his  real  estate, 
as  distinguished  from  his  improvements,  if 
such  improvements  were  made  after  the  grade 
was  established. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {§  269,  270;  Dec.  Dig.  {  101.*] 

7.  Eminent  Domain  (§  101*)  —  Establish- 
ment OF  Grade. 

A  purchaser  of  property  purchases  with 
the  impUed  consent  that  the  street  must  be  made 
reasonably  safe  and  convenient  for  travel,  and 
cannot  complain  that  it  is  lowered  or  filled  to 
make  it  safe  for  travel,  so  long  as  the  city  has 
established  a  grade  so  as  to  inform  him  of  the 
extent  to  which  it  would  be  lowered  or  raised. 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §8  269,  270 ;  Dec.  Dig.  §  101.*] 

8.  Municipal  Cobpobations  (|  269*)  — 
Streets — Change  of  Gbades. 

In  reducing  inequalities  in  streets  by  chang- 
ing the  grade,  more  latitude  should  be  allowed 
to  large  cities  than  to  the  smaller  _  cities  or 
country  towns;  paving  being  a  necessity  in  the 
larger  cities. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  »  718-724,  733 ;  Dec 
Dig.  §  269.*] 

9.  Eminent  Domain  (IS  79,  80*)— Stbeets— 
Charge  of  Grade— Actions  fob  Damages 
—Conditions  Pbecedent. 

The  fact  that  an  abutting  property  owner 
did  not  protest  against  paying  a  special  tax 
levied  for  changing  the  grade  of  the  street 
would  not  prevent  him  from  maintaining  an 
action  for  damages  from  changing  the  grade.t 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {§  205-214;  Dec.  Dig.  §{ 
79,  80.*] 

Appeal  from  District  Conrt,  Salt  Lake 
County;   T.  D.  Lewis,  Judge. 

Action  by  Mary  W.  Gray  and  another 
against  Salt  Lake  City.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.  Reversed 
and  remanded  for  new  triaL 

H.  J.  Dlnlnny,  Aaron  Myers,  and  W.  H. 
FoUand,  all  of  Salt  Lake  City,  for  appellant 
W.  H.  King  and  Samuel  Russell,  both  of 
Salt  Lake  City,  for  respondents. 

FRICK,  J.  ITie  plaintiffs,  respondents  In 
this  court,  brought  this  action  against  Salt 
Lake  City,  the  appellant,  to  recover  damages 
to  their  residence  property,  which.  It  Is  al- 
leged in  the  complaint  were  caused  by  appel- 
lant by  raising  a  street  from  its  natural  level 
as  It  was  In  front  of  the  property  In  ques- 
tion and  the  adjoining  properties.  The  city, 
in  its  answer,  justified  the  making  of  the 
fill,  and  pleaded  an  estoppel,  upon  the  ground 
that  respondents  had  offered  no  objection  or 
protest  to  the  grading  of  the  street,  and  had 
paid  the  special  taxes  assessed  against  them 
for  that  purpose.  The  controllliig  facts, 
briefly  stated,  are  as  follows : 

In  1893  Salt  Lake  City,  In  a  legal  and  prop- 
er manner,  established  a  grade  for  First 
West  street,  the  street  in  question,  and  for  a 
large  number  of  other  streets  in  said  dty. 
The  records  and  profiles  were  kept  on  file  in 


•For  other  cases  see  same  topi*  and  Mctton  NUMBER  in  Qec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Ren^Indexes 


t  Coaltsr  V.  Salt  Lake  City,  120  Fac  861. 
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tbe  engineer's  office,  and  were  kept  so  as  to 
show  Just  what  the  grade  would  be  when  car- 
ried Into  effect  in  front  of  any  particular 
property  affected  by  tbe  grade  as  established. 
It  was  also  made  to  appear  that  by  examin- 
ing said  profiles  any  one  interested  could 
at  any  time  ascertain  Just  what  flU,  if  any, 
or  the  cut,  tf  any,  in  front  of  any  particular 
property  would  be  in  case  the  dty  carried 
the  established  grade  into  effect  The  fill  in 
front  of  the  property  in  question  along  the 
sidewalk  line,  in  order  to  make  the  street 
conform  to  the  grade  aforesaid,  would  have 
been  4.6  feet.  When  the  grade  was  estab- 
lished, as  aforesaid,  the  property  in  question 
was  an  unimproved  dty  lot  situate  at  or  near 
the  center  of  the  block  between  Third  and 
Fourth  North  streets  on  the  west  side  of 
First  West  street,  which  street  runs  north 
and  south.  The  lot  was  in  a  sort  of  depres- 
sion; that  is,  it  was  lower  than  were  the  lots 
on  either  side  of  it  The  natural  surface  of 
the  ground  sloped  or  decUned  toward  the 
lot  in  question  from  the  south,  north,  and 
from  the  east,  and  continued  to  descend  to- 
wards the  west  The  lot  was  improved  by 
the  owner  thereof  in  1904  by  building  there- 
on a  brick  cottage  with  aU  modem  improve- 
•ments.  The  respondents  purchased  the  prop- 
erty In  January  or  February,  1906,  in  prac- 
tically the  same  condition  It  was  left  in  when 
completed  by  the  owner.  It  seems  that  the 
east  margin  of  tbe  street  was  higher  than 
the  west  one,  and,  while  the  city  bad  from 
time  to  time  filled  in  the  street  somewhat 
in  front  of  tbe  property  in  question,  yet  ac- 
cording to  the  testimony  of  one  of  the  re- 
spondents, which  the  Jury  were  authorized 
to  believe,  no  real  attempt  was  made  to  fill 
in  the  street,  so  far  as  to  bring  it  to  the 
established  grade,  until  several  years  after 
they  bad  purchased  the  property.  In  1908 
the  city  council  modiiSed  tbe  established 
grade  to  the  extent  of  reducing  the  fill  In 
front  of  the  property  In  question  from  4.6 
feet  to  about  2.5  feet.  One  of  the  respond- 
ents testified  that  the  fill  as  made  on  the 
sidewalk  line  Immediately  In  front  of  tbe 
property  was  about  30  inches.  We  refer  to 
this  only  because  it  is  a  fact  The  change 
of  grade  being  benefidal  to  the  respondents, 
we  shall  not  refer  to  that  fact  hereafter  as 
having  any  controlling  influence  in  the  case. 
After  the  grade  had  been  reduced  as  afore- 
said, in  1908  and  1909,  for  the  purpose  of 
raising  the  street  up  to  the  grade,  and  to 
construct  permanent  sidewalks  along  both 
sides  of  the  street,  which,  up  to  that  time, 
were  merely  dirt  or  gravel  walks,  the  city 
filled  in.  the  street  to  conform  to  the  grade 
of  1893  as  modified  as  before  stated.  There 
is  no  claim  that  the  city  acted  unlawfully 
or  negligently  in  grading  the  street;  but  it 
Is  claimed  that  in  making  the  fill  the  proper- 
ty in  question  was,  nevertheless,  damaged ; 
tiiat  is,  it  was  made  less  desirable,  and  hence 
less  valuable  for  residential  or  rental  purpos- 
es.   Perhaps  it  is  Just  as  well  to  permit  one 


of  the  respondents  to  state  tlie  nature  of  the 
injury  to  the  property  in  her  own  words. 

She  said:  "The  filling  in  the  sidewalk  in 
front  of  our  premises  has  damaged  it  in  the 
way  of  inconvenience  to  ourselves,  and  in  the 
way  of  getting  to  the  coal  and  things  of  that 
kind.  It  bars  us  in  a  measure  in  getting  at 
the  place  as  easily  as  we.  did  before.  We 
have  to  go  down  and  up  steps,  four  steps 
from  the  sidewalk  down.  It  leaves  the  place 
in  a  sort  of  hollow.  Before  that  it  was  level 
with  the  sidewalk."  She  further  testified 
that  when  the  house  was  built  the  front 
porch  floor  was  about  the  same  height  as 
the  present  fill  in  the  street;  that  it  required 
four  steps  to  reach  the  floor  of  the  porch, 
and  after  the  street  was  flUed  it  also  re- 
quired four  steps  from  the  lot  level  to  reach 
the  top  of  the  cement  sidewalk  which  had 
been  laid  by  tbe  dty. 

On  cross-examination  she  admitted  that 
there  never  had  been  a  driveway  into  tbe 
lot  from  the  street  In  front  Upon  that  point 
she  said :  "There  never  was  any  way  to  get 
into  property  with  a  team  only  from  the 
back.  One  could  get  into  the  barnyard,  but 
not  beyond  that.  There  was  no  way  to  drive 
in  from  in  front" 

From  her  testimony  it  is  also  made  to  ap- 
pear that  when  respondents  purchased  the 
property  the  street  along  the  sidewalk  was 
practically  even  with  the  surface  of  the  lot, 
but  that  the  street  proper  might  have  been  a 
little  higher,  especially  so  along  the  easter- 
ly margin  thereof;  that  access  to  the  rear  of 
the  property  is  Just  as  it  was  before  the 
street  was  raised,  and  the  only  inconvenience 
suffered  by  respondents  in  using  the  proper- 
ty is  that  they  must  pass  up  and  down  four 
steps  in  coming  from  and  going  on  the  side- 
walk as  explained  by  the  witness.  Respond- 
ents also  produced  expert  evidence  respecting 
the  depreciation  of  the  value  of  the  property 
by  reason  of  the  fill.  The  Jury  foxmd  for  re- 
spondents, and  awarded  them  damages  in 
the  sum  of  $871.95.  Judgment  was  entered 
accordingly,  and  we  are  asked  to  reverse  the 
same  for  the  reasons  hereinafter  stated. 

Tbe  theory  on  which  the  district  court 
tried  and  submitted  the  case  to  the  Jury  is 
perhaps  best  reflected  from  the  court's 
charge.  The  court  among  other  things, 
charged  as  follows: 

"(3)  You  are  instructed  that  It  is  estab- 
lished by  evidence  not  disputed  in  the  case 
that  in  the  year  1893  the  dty  coundl  of  Salt 
Lake  City  fixed  a  grade  for  the  sidewalk  in 
front  of  plaintiffs'  premises  by  resolution  of 
the  dty  council,  and  had  the  same  flled  in 
the  office  of  the  city  engineer  of  said  dty, 
and  that  such  grade  so  flxed  was  more  than 
two  feet  higher  than  the  sidewalk  as  laid  by 
the  defendant  dty  in  the  year  1909.  You  are 
instructed  that  such  grade  flxed  by  the  dty 
council,  and  so  ffled  in  the  city  engineer's  of- 
flce,  was  a  matter  of  public  record,  open  to 
the  Inspection  of  the  public  by  any  person 
Interested  therein.    You  are  further  iiutruct- 
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«d  that,  if  yoK  find  from  th»  evidence  that 
prior  to  the  time  that  plaintiff^  house  i«a< 
built  the  taid  otty,  for  the  purpote  of  moMno 
eueh  ttreet,  as  distingvithed  from  the  tide- 
walks,  to  conform  to  said  ffrade  of  189S,  fill- 
ed in  the  tame  to  suhstantidUp  the  same 
height  as  the  same  was  found  in  the  latter 
part  of  the  year  1909,  and  has  since  continu- 
ed to  ie,  and  that  an  ordinarily  prudent  per- 
son, by  observing  its  condition  at  the  time 
the  house  was  buiU,  and  by  inquiry  at  the 
city  engineer's  offloe,  and  an  intpeotion  of  the 
grade  fixed  by  ordinance,  would  have  under- 
stood that  it  was  actually  the  intent  of  the 
otty  to  proceed  within  a  reasonable  time  to 
raise  the  sidewalk  abutting  plaintiffs'  prop- 
erty to  conform  to  the  grade  fixed  in  189S, 
then  tbe  court  Instructs  you  it  was  the  duty 
of  the  owner  of  the  ground  at  the  time  of 
building  the  house  to  take  notice  of  such 
grade  fixed  by  the  dty  council,  and  to  build 
his  ImproTements  so  as  to  prevent  or  di- 
minish as  far  as  was  reasonably  practicable 
the  damages  that  would  result  to  such  im- 
provements by  reason  of  carrying  into  force 
and  effect  the  grade  so  previously  fixed;  and 
if  you  find  from  the  evidence  in  this  case 
that  a  reasonably  prudent  person  would  have 
so  built  his  Improvements,  then  the  court 
instructs  you  that  for  any  damage  resulting 
to  plaintiffs'  premises  by  reason  of  such  lack 
of  ordinary  caution  and  prudence  on  tbe  part 
of  tbe  owner  tbe  defendant  city  is  not  llabl& 

"(4)  You  are  Instructed  that  tbe  burden 
is  upon  the  defendant  dty  to  prove  by  a 
preponderance  of  the  evidence  that  the  con- 
ditions of  tbe  street  were  such  as  to  convey 
notice  to  an  ordinarily  prudent  owner  that 
tbe  dty  was  acting  upon  the  grade  thereto- 
fore fixed  by  tbe  city  coundl,  and  that  it 
Intended  to  make  the  sidewalk  abutting  plain- 
tiffs' property  conform. to  such  grade.  You 
are  further  instructed  that,  unless  you  find 
from  the  evidence  that  the  city  had  acted 
upon  grade  so  fixed  by  the  dty  coundl,  and 
had  made  such  street  conform  thereto  to 
such  extent  as  to  carry  such  notice  of  its 
Intent  to  make  the  sidewalk  conform  thereto, 
then  the  court  instruds  you  that  the  prop- 
erty owner  might  ad  upon  tbe  assumption 
that  the  dty  acquiesced  in  the  grade  of  the 
street  as  be  found  it  to  adually  exist  at  the 
time  of  building  his  house,  and  could  build 
his  house  on  the  assumption  that  the  street 
as  he  found  it  was  the  one  to  be  maintained. 

"(8)  You  are  instructed  that  the  burden  is 
on  the  plaintiffs  to  prove  the  amount  of  dam- 
ages, if  any,  they  have  suffered,  and  you  are 
further  instructed  that  the  burden  is  on  the 
defendant  city  to  prove  the  amount  that  a 
prudent  owner  could  and  should  have  pre- 
vented by  the  exercise  of  ordinary  caution." 

The  parts  of  the  charge  italicized  were  ex- 
cepted to  by  appellant,  and  paragraph  4 
thereof  was  by  the  appellant  excepted  to 
in  toto. 

Appellant's  counsd  offered  a  large  number 
«f  requests  to  charge,  and  their  theory  of 


the  case  Is  illustrated  from  the  following  re- 
Quests  : 

"(12)  If  yon  find  from  the  evidence  that 
tbe  dty,  before  the  purchase  of  the  house  in 
question  by  the  plaintiffs,  duly  established  a 
street  or  sidewalk  grade  on  First  West 
street  in  front  of  the  property  of  the  plain- 
tiffs, which  grade  called  for  a  fill  of  several 
feet  on  the  sidewalk  part  of  said  street  abut- 
ting plaintiffs'  said  property,  and  that  the 
record  of  said  grade  was  in  the  office  of  the 
dty  engineer  of  said  dty,  and  open  to  public 
inspection,  and  that  the  pldtintiffs  might  have 
ascertained  such  fact  by  the  use  of  ordinary 
prudence,  and  did  not,  they  are  not  entitled 
to  recover  in  this  action." 

"(16)  If  yon  find  from  the  evidence  that  be- 
fore plaintiffs  bought  the  place  In  question 
there  had  been  duly  established  by  the  dty 
council  a  grade  which  called  for  a  fill  in  the 
sidewalk  in  front  of  plaintiffs'  property,  and 
that  said  grade  was  in  force  at  the  time 
plaintiffs  bought  the  property,  and  that  tbe 
only  damage  to  plaintiffs'  property  was  caus- 
ed in  making  said  sidewalk  conform  to  said 
grade,  the  plaintiffs  are  not  entitled  to  re- 
cover in  this  action." 

Tbe  requests  were  refused,  and  exceptions 
were  duly  noted,  and  are  now  assigned  as  er- 
ror by  appellant 

It  is  strenuously  insisted  by  appellant's 
counsel  that  the  court  erred  in  stating  the 
law  in  those  portions  of  the  charge  that  were 
excepted  to  by  them.  Counsel  for  respond- 
ents, upon  the  other  hand,  contend  that  the 
charge  conforms  to  the  law  as  laid  down  by 
this  court  in  Kimball  v.  Salt  Lake  City,  82 
Utah,  253,  90  Pac.  395,  10  L.  K.  A.  (N.  S.) 
483, 125  Am.  St  Rep.  859 ;  Hempstead  v.  Salt 
Lake  City,  32  Utah,  261,  90  Pac.  397 ;  and  in 
Wehber  v.  Salt  Lake  City,  120  Pac.  603,  37 
L.  B.  A.  (N.  S.)  1115,  not  yet  offldaUy  report- 
ed. We  cannot  agree  with  this  contention. 
In  the  first  two  cases  the  question  passed  on 
was  whether  the  dty  was  liable  for  damages 
which  were  caused  by  changing  an  establish- 
ed grade  in  the  street  where  such  change  in- 
jured or  damaged  abutting  property.  We 
there  held  that  for  damages  caused  by  chang- 
ing an  established  grade  the  city  was  liable. 
Precisely  the  same  question  was  presented 
and  dedded  in  Webber  v.  Salt  Lake  City, 
supra.  The  gist  of  the  dedslons  in  those 
cases  is  stated  In  that  case  thus:  "This  case, 
so  far  as  the  question  of  a  change  of  an  es- 
tablished grade  is  concerned,  falls  squarely 
within  the  dedslons  of  this  court  in  Kimball 
V.  Salt  Lake  City;  •  •  •  Hempstead  v. 
Salt  Lake  City;  •  •  •  and  Felt  v.  Salt 
Lake  aty,  32  Utah,  275,  90  Pac.  402.  In  view 
of  the  rule  laid  iowa  in  the  cases  Just  refer- 
red to,  the  change  of  grade  In  this  case  was 
clearly  a  change  of  an  established  grade,  and, 
as  the  evidence  is  sufficient  to  sustain  such  a 
finding,  no  further  discussion  of  that  ques- 
tion is  necessary." 

In  those  cases  the  facts  were  that  the  own- 
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era  of  the  property  tliere  In  question  had 
improved  the  same  by  erecting  buildings 
thereon  in  conformity  with  what  we  held  con- 
stituted an  established  grade  established  by 
the  city;  that,  after  the  buildings  had  been 
so  erected,  and  the  property  had  been  Improv- 
ed, the  city  changed  the  grade  of  the  street, 
and  In  so  doing  materially  damaged  the  abut- 
ting property.  We  held  that  under  such  cir- 
cumstances the  owner  could  recover  damages 
under  our  constitutional  provision  that  "pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  Just  compensation." 
We  are  still  satisfied  that  those  decisions  are 
In  harmony  with  the  great,  If  not  the  over- 
whelming, weight  of  authority  emansting 
from  the  courts  of  states  which  have  a  con- 
stitutional or  statutory  provision  like  the  one 
we  have  just  quoted.  The  proposition  that 
we  are  confronted  with  now  is,  however,  not 
the  one  we  passed  on  In  those  cases. 

[1  ]  The  question  here  is  whether  an  abut- 
ting owner  may  recover  damages  against  the 
city  when  such  dty,  for  the  purpose  of  mak- 
ing a  street  safer  and  more  convenient  for 
travel,  has  lawfully  established  a  grade,  and 
such  owner,  after  the  grade  has  been  estab- 
lished and  declared,  but  before  It  Is  physical- 
ly carried  into  efFect,  builds  upon  and  im- 
proves his  property  without  regard  to  the 
established  grade,  and  the  dty,  after  the  im- 
provements are  made,  grades  the  street  to 
conform  to  the  grade  established  as  afore- 
said, and  in  doing  so  Interferes  with  the  con- 
venient use  of  the  property  as  Improved ;  In 
other  words,  where  the  city  causes  some  tor 
jury  to  the  property  as  improved  by  reason 
ot  making  the  street  conform  to  the  establish- 
ed grade  established  as  aforesaid.  While  the 
facts  were  not  precisely  the  same  In  the  case 
of  Coalter  v.  Salt  Lake  City,  120  Pac.  851,  as 
they  are  In  this  case,  yet  the  prlndple  here 
Involved  was,  to  some  extent  at  least,  also  In- 
volved in  that  case.  We  there,  in  effect,  held, 
that  where  a  grade  was  duly  and  legally 
established  by  the  city,  the  abutting  owner 
was  charged  with  notice  of  such  fact,  and  in 
improving  his  property  thereafter  was  re- 
quired to  do  so  to  conform  to  the  established 
grade,  although  the  dty  had  not  fully  car- 
ried the  grade  into  effect  in  front  of  his 
property.  Indeed,  the  court  charged  in  this 
case  that  the  abutting  owner  was  charged 
with  notice  of  such  established  grade;  but 
In  other  parts  of  the  charge  the  court  com- 
pletely nullified  the  legal  effect  ^of  such  no- 
tice. 

[2]  It  certainly  seems  dear  to  us  that  un- 
der the  statutes  of  this  state  dties  are  au- 
thorized to  establish  grades,  and  to  Improve 
the  streets  so  as  to  conform  to  such  grades, 
when  such  grades  are  established  for  the  pur- 
pose of  making  the  streets  safer  and  more 
convenient  for  public  traveL  Comp.  Laws 
1907,  i  206,  subd.  8,  provides  that  dties  have 
power  "to  lay  out,  establish,  open,  alter, 
widen,  extend,  grade^  pave,  or  otherwise  im- 


prove streets,  alleys,  avenaea,  sidewalks, 
parks,  and  pubUc  grounds ;  and  to  vacate  the 
same."  We  do  not  see  how  the  power  to  es- 
tablish grades  could  be  conferred  In  more 
direct  terms.  While  counsel  for  respondent 
do  not  concede  the  right  of  the  dty  to  estab- 
lish grades  In  advance,  yet  they  have  not  of- 
fered anything  to  show  why  such  a  power  is 
not  conferred  by  the  statute,  nor  anything 
why  the  power  which  we  hold  did  exist  was 
not  lawfully  exercised  by  the  dty  in  estab- 
lishing the  grade  In  question. 

Starting  out,  therefore,  with  such  authori- 
ty, the  dty  authorities  must  be  allowed  some 
discretion  In  making  it  effective.  We  also 
think  that  every  purdiaser  of  city  property 
acquires  his  title  thereto  subject  to  the  right 
of  the  dty  to  make  at  least  reasonable  im- 
provements on  the  streets  so  as  to  make  them 
safe  and  convenient  for  public  travel.  As 
we  shall  point  out  hereafter,  there  are  there- 
fore certain  surface  inequalities  in  streets 
which  cities  may  correct  or  adjust  for  the 
purpose  of  making  the  streets  safer  and  more 
convenient  for  public  use  without  being  liable 
to  the  abutting  owner  whose  property  Is  sit- 
uated upon  or  near  one  of  such  irregularities, 
where  ordinary  care  and  prudence  is  exer- 
cised by  the  dty  in  doing  the  work.  More- 
over, upon  the  main  proposition,  as  we  have 
stated  it  above,  the  best  considered  cases  are 
practically  unanimous  that  under  constitu- 
tional provisions  like  ours  a  dty  is  not  liable 
for  damages  caused  to  improvements  made  by 
an  abutting  owner  which  were  made  by  him 
after  the  grade  was  duly  established,  but 
before  It  was  physically  carried  into  effect, 
in  case  the  Improved  property  is  damaged  by 
carrying  the  established  grade  into  effect 

The  Supreme  Court  of  Louisiana,  under  a 
constitutional  provision  predsdy  like  ours, 
in  Manning  v.  Shreveport,  110  La.  1044,  44 
South.  882,  IS  L,  R.  A.  (N.  S.)  452,  after  hold- 
ing that  an  abutting  owner  may  recover  for 
damages  caused  to  his  property  by  a  change 
of  an  established  grade,  in  referring  to  the 
proposition  that  he  may  not  do  so  where  he 
Improves  his  property  after  a  grade  has  been 
properly  established,  and  before  it  is  physical- 
ly carried  into  effect,  the  court  says:  "But, 
if  the  lot  be  not  Improved  when  the  grade  to 
be  adually  established  in  the  future  is  adopt- 
ed, no  liability  for  damage  to  improvements 
Is  imposed,  and  no  right  of  recovery  with 
respect  thereto,  whether  inchoate  or  other- 
wise, is  created.  Under  such  circumstances, 
if  the  then  nonexistent  improvements  are  sub- 
sequently, and  at  the  option  of  the  owner, 
placed  upon  the  lot,  they  come  into  existence 
subject  to  amdltlons  already  established,  and 
of  which  the  owner  of  the  lot  has  notice,  and 
he  must  govern  himself  accordingly." 

The  Supreme  Court  ot  Appeals  of  West 
Virginia,  which  state  has  a  constitutional 
provision  In  terms  like  ours,  after  approving 
the  rule  we  have  adopted  in  the  Kimball  and 
Hempstead  Cases,  supra,  in  Blair  v.  City  ot 


Digitized  by 


Google 


Utah) 


GRAY  V.  SALT  LAKE  CITT 


1181 


Charleston,  48  W.  Va.  ffi,  26  S.  R  841,  36  I* 
B.  A.  856,  64  Am.  St  Rep.  837,  says:  "How 
Is  it  as  to  buildings  erected  after  the  city 
had  adopted  ferade  lines?  The  owner  erects 
them  with  his  eyes  open  to  them.  The  dty 
has  the  undisputed  right  to  adopt  them.  If 
it  conld  not,  It  would  not  be  able,  under  such 
a  constltntlonnl  provision,  to  protect  Itself 
against  immense  damages.  It  may  adopt 
them,  and  every  one  must  conform  to  them, 
however  Inconvenient.  It  is  a  lawmaking 
power.  The  dty  cannot  grade  all  streets  to 
the  line  at  once." 

The  court,  therefore,  arrived  at  the  same 
conclusion  that  Is  arrived  at  by  the  Louisiana 
Court  In  the  case  quoted  from. 

In  Davis  v.  M.  P.  Ry.  Co.,  U»  Mo.  180, 
24  S.  W.  777,  41  Am.  St  Rep.  648,  the  Su- 
preme Court  of  Missouri,  after  holding  that 
an  abutting  owner  may  recover  damages 
which  he  sustains  to  his  property  by  reason 
of  a  change  in  a  street  from  one  established 
or  recognized  grade  to  another,  upon  the 
question  now  before  us  says:  "Is  a  property 
owner  entitled  to  consequential  damages  to 
his  Improvement  thereon  by  reason  of  the 
city  changing  the  street  to  a  grade  previously 
established?  We  think  not  When  the  au- 
thorities of  a  dty  are  of  the  opinion  that  the 
proper  Improvement  of  any  of  its  streets  may 
require  that  they  should  be  graded,  though 
the  dty  may  not  at  the  ttme^  be  In  a  condi- 
tion to  incur  the  expense,  we  think  It  would 
be  entirely  proper,  in  order  to  protect  itself 
against  Increased  damage  and  cost,  that  it 
should  establish  a  grade  to  which  subsequent 
Improvement  of  adjacent  property  conld  be 
made  to  conform.  If  this  Is  done,  and  the 
grade  so  established  is  made  a  matter  of  rec- 
ord ascertainable  by  property  owners,  they 
should  be  bound  by  it"  It  was  accordingly 
held  that  no  recovery  could  be  had  for  any 
damage  which  the  abutting  owner  sustained 
to  his  improvements  by  making  the  street 
conform  to  the  estabUshed  grade,  where  such 
improvements  were  made  after  the  grade 
was  established,  bnt  before  actually  carried 
into  dfect  The  case  Is  followed  by  the  same 
court  in  Cllnkenbeard  v.  City  of  St  Joseph, 
122  Mo.  641,  27  S.  W.  B21. 

Nebraska  has  a  constitntional  provision 
predsely  like  ours,  which  has  frequently  been 
applied  by  tlie  Supreme  Court  of  that  state. 
In  City  of  Omaha  v.  Williams,  62  Neb.  40, 
71  N.  W.  970,  the  provision  is  applied  to  dam- 
ages caused  to  abutting  property  by  carry- 
ing into  effect  street  grades  previously  estab- 
lished. The  rule  in  Nebraska  with  respect  to 
the  right  of  recovery  in  cases  where  an  estab- 
lished grade  is  changed  is  the  same  as  that 
adopted  by  this  court  in  the  cases  already 
referred  to.  In  referring  to  the  question  we 
are  now  discussing,  that  court  in  the  case 
last  referred  to,  approves  and  adopts  the  fol- 
lowing language  from  Lewis,  Eminent  Do- 
main, §  223:  "One  who  buys  property  on  a 
street  after  a  grade  has  been  established 


should  improve  with  reference  to  the  estab- 
lished grade,  and  not  with  reference  to  the 
natural  grade;  and  where,  in  such  a  case, 
a  purchaser  improves  with  reference  to  the 
natural  grade,  and  the  city  afterwards  cut 
down  the  street  three  feet  to  the  established 
grade,  it  was  held  that  no  recovery  could  be 
had." 

Without  quoting  further  from  the  cases, 
we  refer  to  the  following  additional  cases,  in 
which  it  is  held  that  the  dty  has  a  right  to 
establish  grades  in  advance,  and  that  an 
abutting  owner,  after  the  grade  has  been 
established,  in  making  improvements  upon 
his  property,  must  conform  to  the  established 
grade,  and  if  he  falls  to  do  so,  and  suffers 
damages  by  reason  thereof,  in  case  the  street 
is  made  to  conform  to  the  grade,  he  cannot 
recover:  City  of  Montgomery  v.  Townsend, 
84  Ala.  478,  4  South.  780;  In  re  Opening 
East  187th  Street  78  App.  Div.  355,  79  N.  Y. 
Snpp.  1031 ;  In  re  West  Farms  Road,  47  Misc. 
Rep.  216,  96  N.  Y.  Supp.  894;  concurring 
opinion  of  Mr.  Chief  Justice  Dickey  in  Rlg- 
ney  t.  CMcago,  102  lU.  82,  84. 

[S-(]  Counsel  for  respondents,  however,  ask 
—and  the  question  is  pertinent — whether  the 
dty  may  establish  a  grade,  and  may  then 
indefinitely  refrain  from  making  the  streets 
conform  thereto.  While  the  question  does 
not  admit  of  a  categorical  answer,  yet  it  may 
1)6  said  that  the  dty,  after  having  established 
a  grade,  may  abandon  the  same  either  ex- 
pressly or  by 'implication.  If  it  does  aban- 
don such  grade,  then  the  matter  stands  as 
though  no  grade  had  been  established,  and 
the  abutting  owner  may  assume  that  the  dty 
elects  to  stand  by  the  natural  surface  grade 
in  case  the  street  has  been  opened  and  is 
used  for  travel.  Whether  a  dty  has  aban- 
doned an  established  grade  or  not  is,  how- 
ever, not  purely  a  question  of  law,  bnt  it  la 
one^  ordinarily  at  least  of  mixed  law  and 
fact  Where  Oie  owner  seeks  to  recover  upon 
the  theory  that  a  grade  which  was  establish- 
ed, but  not  carried  into  effect  has  been  aban- 
doned by  the  dty,  he  should  plead  and  prove 
the.  fact  and,  if  it  be  found  that  the  grade 
was  abandoned  by  the  dty,  the  case  should 
be  tried  and  determined  accordingly.  There 
is  neither  allegation  nor  proof  In  this  case 
that  the  dty  had  abandoned  the  grade  it  had 
established  in  1893  for  First  West  street  In- 
deed, the  proof  in  this  case  Is  conclusive  that 
the  dty  had  not  done  sa  As  pointed  out  In 
some  of  the  cases  to  which  we  have  referred, 
the  dty  cannot  be  required  to  carry  into 
effect  its  established  grades  upon  all  the 
streets,  or  upon  the  whole  of  any  one  street, 
In  any  particular  time.  Moreover,  In  this 
state,  the  abutting  owners  have  some  voice 
in  determining  whether  certain  streets,  or 
certain  itarts  of  streets,  should  be  Improved 
by  grading  or  paving  them  at  any  particular 
time  or  not  The  cost  of  making  the  perma- 
nent Improvements  In  the  streets  of  the  dties 
of  this  state  must  be  largely  borne  by  the 
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abutting  owners,  and  it  ia  bnt  fair  and  just 
that  they  should  have  a  voice  In  the  matter. 
A  certain  portion  of  a  city,  or  of  a  street, 
may  therefore  develop  and  improve  more 
slowly  than  other  portions,  and  hence  the 
making  of  permanent  Improvements  in  the 
streets  by  way  of  grading  or  paving  them 
may  be  deferred  for  a  long  time,  and  yet  the 
grade  as  originally  established  may  not  be 
abandoned,  but  remain  In  full  force  and  ef- 
fect, 80  that  those  who  may  desire  to  im- 
prove their  property  may  safely  do  so  by 
making  their  improvements  conform  to  the 
established  grade.  This  Is  but  fair  and  rea- 
sonable, and  works  no  serious  hardship  upon 
any  one.  Suppose  in  the  case  at  bar  the 
original  owner  of  the  property  in  question 
had  In  1904  made  the  lot  and  the  improve- 
ments placed  thereon  conform  to  the  grade  of 
1893,  and  the  dty  thereafter  had  departed 
from  that  grade  to  the  detriment  of  his 
property;  then  counsel  for  respondents  would 
no  doubt  be  here  claiming  that  the  dty  had 
no  right  to  change  the  established  grade  to 
the  detriment  of  the  abutting  owner  without 
his  consent,  and,  having  done  so,  it  must  re- 
spond in  damages  to  the  extent  of  the  injury 
inflicted.  Such  a  claim  under  the  supposed 
drcumstances  would  be  good.  But  the  mere 
fact  that  it  would  be  so  also  shows  that  the 
claim  in  the  case  at  bar,  as  a  matter  of  Jus- 
tice, is  not  well  founded,  since  it  rests  upon- 
the  theory  that  the  established  grade  of  1893 
had  no  binding  force  or  efTect  upon  t)ie  abut- 
ting owner. 

In  this  connection,  however,  the  further 
question  arises,  namely:  Oan  a  city  original- 
ly establish  any  grade  It  pleases  upon  any 
street,  and  escape  liability  for  injury  to  prop- 
erty caused  by  carrying  such  a  grade  into  ef- 
fect? Some  courts  have  gone  to  the  extent  of 
holding  that  the  city  authorities  are  vested 
with  the  power  and  discretion  to  establish 
any  grade,  and  make  the  street  <!onform 
thereto,  provided  the  grade  is  established 
before  the  abutting  property  Is  improved- 
Other  courts  have  taken  a'  different  view. 
The  latter  courts  hold  that  every  purchaser 
of  property  abutting  upon  a  street  purchases 
it  subject  to  the  right  of  the  dty  to  make 
certain  Improvements  thereon  f6r  the  purpose 
of  making  the  street  safer  and  more  conven- 
ient for  public  travel.  Those  courts,  however, 
also  bold  that,  where  a  dty  improves  a  street 
for  the  purpose  of  affecting  outlying  property, 
or  does  so  as  a  matter  of  beautifying  the 
streets,  and  in  doing  these  things  goes  beyond 
what  is  necessary  to  make  them  safer  and 
more  convenient  for  travel,  then  the  dty  may 
be  liable  to  an  abutting  owner  for  damages 
to  his  real  estate  (not  improvements  after- 
wards made)  by  reason  of  making  such  im- 
provements. The  question  is  discussed  to 
some  extent  in  the  cases  we  have  hereinbe- 
fore referred  to.  The  rule  is  stated  in  the 
headnote,  which  reflects  the  opinion,  to  the 
case  of  Montgomery  v.  Townsend,  supra,  in 


the  following  language:  *  •  •  •  The  mu- 
nidpality  has  authority  to  change  the  grade 
or  surface,  either  by  cutting  down  or  elevat- 
ing it,  from  time  to  time,  as  may  be  deemed 
necessary  or  proper  to  render  it  useful,  con- 
venient, and  safe  as  a  public  thoroughfare. 
*  *  *  Under  the  constitutional  provision 
which  reaulres  corporations  to  make  just 
compensation  for  property  taken,  injured,  or 
destroyed,  •  *  •  a  liability  is  imposed 
for  injuries  caused  to  adjacent  property  by 
a  diange  in  the  grade  or  surface  of  a  street 
or  sidewalk,  when  it  goes  beyond  the  extent 
and  purpose  of  the  original  taking  or  dedi- 
cation, that  is,  when  it  is  made  for  ornamen- 
tation, or  to  improve  the  general  appearance 
of  the  street,  or  for  an  increase  of  conven- 
ience beyond  the  ordinary  standard;  and 
this  is,  in  most  cases  at  least,  a  mixed  ques- 
tion of  law  and  fact" 

The  same  thought  is  expressed  in  different 
language  in  some  of  the  cases  we  have  dted 
above.  Mr.  Dillon,  in  volume  4  of  his  excel- 
lent work  on  Munidpal  Corporations  (5th  Ed. 
1911),  in  section  1684,  discusses  the  effect  of 
our  constitutional  provision  with  respect  to 
the  right  of  establishing  a  grade  in  the  first 
instance,  and  In  section  1685  he  takes  up  the 
legal  consequences  which  follow  in  case  a 
change  is  made  by  the  dty  in  an  established 
grade.  The  author,  in  a  former  edition  of  his 
work,  had  taken  strong  ground  in  support  of 
the  unqualified  right  of  dties  to  establish 
grades,  and  to  make  cuts  and  fills  to  any  ex- 
tent, without  becoming  Uable  to  the  owner 
of  unimproved  property;  but  in  his  fifth  edi- 
tion we  think  he  has  somewhat  modified  bis 
views  In  that  regard.  In  section  1684,  in 
speaking  of  the  comparative  rights  of  the  dty 
and  the  owner,  the  author  says  the  owner 
must  be  deemed  to  consent  "that  the  public 
authorities  may  determine  grades,  and  possi- 
bly that  future  changes  in  grades  may  be  nec- 
essary or  desirable  for  the  public  convenience. 
He  must  contemplate  that  hills  within  the 
limits  of  the  street  will  be  reduced  from  the 
natural  surface,  irmiring  a  cut;  that  ravines 
and  low  places  therein  vrill  be  filled  up  to  the 
ordained  grade  or  level,  leaving  an  embank- 
ment In  front  of  the  abutting  property.  The 
right  to  make  such  improvement  of  the  street 
for  legitimate  ttreet  purpotea  would  seem  to 
be  embraced  in  his  grant  or  dedication  to  the 
public.  •  •  •  In  view  of  these  considera- 
tions, it  seems  to  us  dear  that,  for  the  origi- 
nal establishment  of  a  grade  line  and  the  re- 
duction of  the  natural  surface  of  the  street 
for  street  purpose*  to  sudi  line,  there  is  no 
legal  right  or  even  natural  equity  in  the  dedi- 
cator or  his  assignee  to  compensation."  But 
Judge  Dillon,  in  his  latest  edition,  points  out 
that  the  foregoing  statements  of  the  law  can 
be  given  no  force  or  effect  when  an  estab- 
lished grade  to  which  the  abutting  owner  has 
made  his  improvements  conform  is  changed 
without  his  consent  to  his  detriment  Under 
such  circumstances  the  author  insists  that 
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the  constitutional  provision  against  damaging 
property  for  public  use  must  be  given  full 
force  and  effect  Here  the  eminent  author 
again  points  out  that,  whUe  a  dty  may  in  the 
first  instance  establish  grades  without  becom- 
ing liable  under  the  constitutional  provision  to 
the  same  extent  as  for  a  change  of  grade,  yet, 
in  order  to  avoid  llabUity,  such  grades  should 
not  go  beyond  making  the  streets  safer 
and  more  convenient  for  travel;  that  is,  as 
the  author  says,  the  grade  should  not  be  car- 
ried beyond  legitimate  street  pnrposea  He 
says:  "For  the  reasons  above  suggested.  It 
seems  to  ns  that,  on  principle,  the  mere  pro- 
vision of  the  Constitution  imposing  ^a  liabil- 
ity for  property  damaged  for  public  use  does 
not  create  a  liability  on  the  part  of  the 
municipality  for  reducing  the  natural  surface 
of  the  street.  In  the  course  of  its  normal  and 
ordinary  Improvement  for  atreet  purpotet 
proper,  to  a  grade  line  for  the  first  time  es- 
tablished. If  there  are  cases  to  the  contrary, 
we  doubt  whether  they  are  well  considered, 
and  think  that  they  are  not  well  decided." 

[6]  Judge  Dillon,  with  his  usual  fairness  In 
the  foregoing  statements,  thus,  in  our  Judg- 
ment, reflects  the  present  state  of  the  law 
respecting  the  liability  of  dtles  to  abutting 
owners  for  damages  caused  by  making  street 
improvements.  A  city  may  in  the  first  in- 
stance establish  grades,  and  the  abutting 
owner  must  conform  the  Improvements  on  his 
property  to  such  grades,  and,  in  case  he  falls 
to  do  so,  and  is  damaged,  he  cannot  recover, 
provided  the  established  grade  is  one  that  is 
made  for  legitimate  street  purposes;  that  is, 
to  make  the  street  In  question  safer  and  more 
convenient  for  public  use.  If  it  goes  beyond 
that,  and  is  made  for  ornamentation,  or  to 
beautify  the  street  merely,  the  abutting  own- 
er may,  by  pleading  and  proving  that  fact, 
nevertheless  recover  for  any  damage  he  has 
suffered  to  his  real  estate,  as  contradistin- 
guished from  his  improvements,  if  they  were 
made  after  the  grade  was  established.  This 
rule  seems  to  us  perfectly  fair  and  Just  to 
both  the  dty  and  the  abutting  owner. 

[7]  Every  purchaser  of  property  must  be 
deemed  to  have  purchased  It  with  the  implied 
consent  that  the  street  on  which  his  property 
abuts  must  be  made  reasonably  safe  and  con- 
venient for  public  travel.  If,  therefore,  the 
natural  surface  of  the  street  is  such  that  it 
needs  to  be  lowered  at  one  place  so  as  to 
make  it  safe  for  travel,  or  requires  to  be 
filled  at  another  for  that  purpose,  the  abut- 
ting owner  cannot  complain  so  long  as  the 
dty  by  establishing  a  grade  informs  him  to 
what  extent  the  street  will  be  thus  lowered  or 
raised.  Suppose  the  natural  surface  of  a 
street  is  such  that  It  is  higher  on  the  east 
side  than  it  is  on  the  west  side,  and,  in  order 
to  make  the  street  reasonably  safe  for  the 
present  state  of  travel  upon  it  during  all 
seasons  of  the  year,  It  becomes  necessary  to 
lower  the  surface  along  the  east  side  and  to 
raise  it  along  the  west  margin,  so  that  an  em- 


bankment of  several  feet  is  left  in  front  of 
the  abutting  property  upon  the  east,  while  a 
fill  of  the  same  extent  is  made  in  front  of  the 
abutting  property  on  the  west;  should  the 
dty  be  held  liable  when  it,  In  a  proper  man- 
ner, and  at  a  proper  time,  had  established  a 
grade  showing  both  the  embankment  and  the 
fill,  so  that  the  abutting  owners  could  safely 
improve  their  property  to  conform  to  the 
street  when  it  la  finally  reduced  to  the  es- 
tablished grade?  It  would  seem  that  the  only 
safe  doctrine  Is  that  which  enforces  the  rule 
that  both  these  owners  situated  as  aforesaid 
must  be  deemed  to  have  purchased  thdr 
property  with  the  implied  consent  that  the 
street  idiould  be  Improved  as  aforesaid.  On 
the  other  hand,  if  the  dty  makes  an  unrea- 
sonable cut  or  fill  for  the  mere  purpose  of  or- 
namentation, then  there  is  no  reason  why  the 
abutting  owner  should  not  be  permitted  to 
plead  and  prove  the  fact.  If  it  be  a  fact,  and 
recover  accordingly.  This  latter  question,  so 
far  as  pleading  and  proof  is  concerned,  is 
similar  to  the  question  of  whether  an  estab- 
lished grade  has  been  abandoned.  In  this  case 
there  is  neither  allegation  nor  proof  that  the 
fill  In  front  of  respondents'  property  is,  under 
the  drcumstances,  unreasonable,  or  that  it 
was  not  made  for  what  Judge  DUlon  denomi- 
nates "legitimate  street  purposes,"  or  that  It 
was  made  for  what  some  judges  say  are 
merely  ornamental  purposes. 

[8]  Some  courts  hold  that.  In  redadng  in- 
equalities in  streets,  more  latitude  should  be 
allowed  to  large  dtles  than  to  the  smaller 
dtiea  or  country  towns.  Willie  at  first  blush 
such  a  rule  seems  discriminating,  yet,  on  re- 
flection. It  will  be  found  to  be  both  equitable 
and  Just  The  doctrine  Is  based  on  the  well- 
known  fact  that  in  the  large  dtles  paved 
streets  have  become  a  necessity,  and  that  Id 
paving  them  the  grades  and  inequalities  must 
be  reduced  to  the  lowest  possible  Hirilt,  while 
In  the  smaller  dtles  and  towns  such  is  not 
the  case.  It  is  but  reasonable,  therefore,  that 
In  the  larger  dtles  the  abutting  owners  must 
yield  to  the  necessities  created  by  their  sur- 
roundings. That  any  other  rule  might  result 
in  injustice  is  easily  demonstrated.  In  this 
case  one  of  the  respondents  testified  that  they 
bad  a  front  yard,  which  was  seeded  down  as 
a  lawn,  comprising  about  150  square  yards, 
and  that  the  fill  was  about  30  inches  or  2^ 
feet  higher  than  the  lawn.  If  they  were  al- 
lowed at  the  rate  of  $1  a  cubic  yard  of  earth 
for  filling  the  front  yard,  it  would  only  have 
cost  them  $150  to  have  filled  It  level  with  or 
a  little  higher  than  the  street  In  the  face  of 
this  fact  they  claimed  $1,500  damages,  and 
produced  experts  who  testified  that  the  prop- 
erty in  question  was  damaged  to  the  extent 
of  $1,200.  Here  thus  we  have  property  which 
is  conceded  to  have  been  in  a  depression,  that 
is,  that  it  was  lower  than  the  surrounding 
property,  and  which,  by  allowing  $1  for  a 
cubic  yard  of  earth,  the  whole  surface  of  the 
lot  could  have  been  raised  to  the  new  surface 
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leTel  of  the  street  for  much  less  than  the 
Jury  allowed  the  respondents.  If  the  prop- 
erty was  In  a  depression,  then  the  surface 
drainage,  or  some  of  It  at  least,  of  the  sur- 
rounding property,  which  was  higher,  must 
Inevitably  have  been  toward  and  onto  this 
property,  and  It,  In  that  condition,  could  not 
have  been  so  valuable  for  residential  purposes 
as  the  adjoining  property.  When  It  was  pur- 
chased, therefore,  It  Is  but  natural  to  assume 
that  the  price  of  the  lot  was  abated  to  con- 
form to  Its  actual  value  by  reason  of  Its  de- 
pressed condition.  Notwithstanding  the  fact 
that  respondents  presumably  abated  the  price, 
they  are  In  court  asking  that  their  neighbors 
as  taxpayers  be  required  to  pay  the  cost  of 
raising  the  property  to  make  It  conform  to 
the  elevation  of  the  property  surrounding  it 
and  to  the  street  In  front  of  It.  When  the 
original  purchaser  purchased  the  property  In 
question,  we  are  forced  to  hold  that  he  did 
so  with  the  implied  consent  that  the  city 
could  fill  In  the  street  In  front  thereof  so  as 
to  make  It  reasonably  safe  for  travel,  and.  In 
view  that  the  dty  timely  and  In  proper  man- 
ner established  the  grade  to  which  the  owner 
could  have  conformed  his  improvements,  he 
cannot  complain,  In  case  be  failed  to  do  so, 
and  his  Improvements  were  made  less  con- 
venient, for  the  reason  that  the  dty  after- 
wards made  the  street  conform  to  the  estab- 
lished grade.  If  the  original  owner  could  not 
recover,  then,  under  the  circumstances  of  this 
case,  the  respondents,  as  his  successors  In 
interest,  cannot  recover,  unless  they  allege 
and  prove  (1)  that  the  dty  had  abandoned  the 
established  grade  wh^i  Om  Improvements 
were  made,  or  (2)  that  the  grade  as  estab- 
lished was  not  for  legitimate  street  purposes, 
but  was  for  ornamentation  merely,  and  hence 
was  unreasonable.  Nothing  of  thU  Character 
is  made  to  appear  in  this  .case,  and  therefore 


the  Judgment,  for  the  reasons  stated,  cannot 
be  sustained. 

[I]  Counsel  for  the  city  also  insist  that  the 
respondents  were  estopped  from  maintaining 
the  action  because  they  did  not  object  or 
protest  the  special  tax  levied  for  the  improve- 
ment We  held,  in  Ctoalter  v.  Salt  Lake  City, 
supra,  that  In  this  state  there  is  no  way  by 
which  an  abutting  owner  can  recover  dam- 
ages to  his  property  which  are  occasioned  by 
making  street  improvements  except  by  an  In- 
deitendent  action  in  the  courts.  The  dty 
authorities,  In  levying  the  spedal  tax  for 
street  Improvements,  are  not  authorized  in 
that  proceeding  to  pass  on  or  allow  damages 
that  may  accrue  to  abutting  property  by  rea- 
son of  making  the  Improvements.  In  some 
states  the  dty  authorities  are  given  power  or 
Jurisdiction  to  pass  on  and  allow  such  damr 
ages  in  the  proceeding  in  which  the  special 
tax  is  levied,  and,  in  case  an  owner  feels  ag- 
grieved, he  may  appeal  from  the  allowance 
to  the  courts.  We  have  no  such  statute,  a&d 
therefore  the  abutting  owner  has  no  remedy 
except  through  an  ind^>endent  action.  The 
payment  of  the  special  tax,  therefore,  cannot 
afCect  bis  right  to  bring  and  maintain  an  ac- 
tion to  recover  such  damages  as  under  all  the 
drcumstances  he  may  be  entitled  to  in  ac- 
cordance with  the  doctrine  herein  stated. 

While  there  are  other  questions  argued  by 
appellant's  counsel,  yet,  In  our  Judgment,  all 
have  been  suffidently  answered  by  what  has 
already  been  said. 

The  Judgment  is  therefore  reversed,  and 
the  cause  Is  remanded  to  the  district  court, 
with  directions  to  grant  a  new  trial,  and  to 
proceed  with  the  case  in  accordance  with  the 
views  herdn  expressed.  Appellant  to  recover 
costs. 

McCARTZ,  a  Jn  and  8TKAUP.  J.,  concur. 
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JENSEN  v.  DENVER  A  R.  G.  R.  CO. 

(Supreme  Court  of  Utah.     Jan.  30, 
1914.) 

1.  Neouqbnob   (S   83*)— Pboximate  Caub»- 
LA8T  Olbab  Changk. 

The  doctrine  of  last  dear  chance  relates 
chiefly  to  proximate  cause,  and  means  that,- 
wbere  plaintiff  by  his  own  negligence  has  placed 
himself  in  a  dangerous  position  where  injury  is 
likely  to  result,  the  defendant,  with  knowledge, 
or  such  notice  as  is  equivalent  thereto,  of  plain- 
tiff's danger,  is  bound  to  use  reasonable  care 
to  avoid  Injuring  him;  and  where,  by  the  ex- 
ercise of  such  care,  he  might  have  failed  to 
avoid  the  injury,  this  negligence  introduces  a 
new  element  into  the  case  and  renders  defend- 
ant liable  because  such  negligence  becomes  the 
proximate  cause  of  the  injury;  and  hence  the 
doctrine  does  not  apply  where  plaintiff's  own 
negligence  proximately  contributed  to  his  in- 
jury. 

lEd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  I  15;    Dec.  Dig.  J  83.* 

For  other  definitions,  we  Worda  and  Phrases, 
ToL  S,  p.  4006.1 

2.  NsoUaXNCE  (i  100*)— GONTBIBUTOBT  NMO' 

LiQENCK— Application. 

Where  the  conduct  of  defendant  is  wanton 
and  willful,  or  where  it  indicates  that  degree  of 
indifference  to  the  rights  of  others  which  may 
justly  be  characterized  as  recklessness,  the  doc- 
trine of  contributory  negligence  has  no  appli- 
cation. 

[Eld.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  I  85;    Dec.  Dig.  |  100.*] 

8.  Railboads  (i  401*)— Injcbiks  to  Pebsonb 

ON  Tbac? — Insthbctions. 

In  an.  action  against  a  railroad  company 
for  death  of  plaintiff's  son  while  walking  on 
the  track,  an  instruction  that,  although  au  in- 
jured person  may  have  been  guilty  of  negli- 
gence "contributing  to  the  injury,  yet  such 
negligence  is  not  a  defense,  if  defendant,  after 
discovering  his  danger  in  time  to  have  avoided 
injury,  failed  to  use  reasonable  diligence  to 
prevent  it,  but  "goes  ahead  recklessly  and 
commits  the  injury,"  and  that  the  person  who 
has  clearly  an  opportunity  of  avoiding  an  acci- 
dent, notwithstanding  the  negligence  of  the  oth- 
er party  is  responsible,  was  an  instruction  on 
the  doctrine  of  last  clear  chance,  and  hence 
was  not  objectionable  as  abrogating  the  defense 
.of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §S  1382-1390;   Dec.  Dig.  {  401.*] 

4.  Neoligencb  (J  11*)— DBOBEKa— "Wiixrni.- 
NEss"— "Wantonness"  —  "Reoklbssnxss." 
To  constitute  willfulness,  wantonness,  or 
recklessness  there  must  be  conduct  manifesting 
a  reckless  disregard  of  consequences  under  cir- 
cumstances indicating  that  the  acts  done  or 
omitted  will  naturally  or  probably  result  in 
injury.  Mere  negligence  is  not  sufficient,  but 
there  must  be  either  a  design  or  purpose  to 
inflict  injury,  or  conduct  manifesting  a  reck- 
less disregara  of  consequences  with  a  conscious- 
ness that  injury  will  naturally  or  probably  re- 
sult. "Willfulness"  implies  an  act  done  inten- 
tionally and  designedly;  "wantonness"  implies 
action  without  regard  to  the  rights  of  others,  a 
conscious  failure  to  observe  care,  a  conscious  in- 
vasion of  the  rights  of  others,  willful,  unrestrain- 
ed action ;  and  "recklessness"  a  disregard  of 
consequences,  an  indifference  whether  a  wrong 
or  injury  is  done  or  not,  and  an  indifference  to 
natural  and  probable  consequences. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  13;    Dec.  Dig.  j  11.* 
For  other  definitions,  see  Words  and  Fhras- 


w,  VOL  8,   pp.   7485.   7486;  vol.   8,   pp.   T386. 

7387;   vol.  7,  pp.  5909-6001;    vol.  8,  p.  7781.] 

6.  RaIIAOADS  (i  401*)— INJTTBIXS  TO  Pxbbons 

ON  TbaCK— INSTBDCTIONB— RBOKIXSBNKBS. 

In  an  action  against  a  railroad  for  the 
death  of  plaintiff's  intestate  while  walking  on 
the  track,  an  instruction  that  if  defendant  dis- 
covered the  danger  and  thereafter  failed  to 
use  reasonable  diligence  to  prevent  an  accident, 
but  "goes  ahead  recklessly  and  commits  die  in- 
jury," while  not  implying  a  willful  or  intention- 
al injury,  implied  conduct  manifesting  a  reck- 
less disregard  of  probable  consequences,  under 
circumstances  indicating  that  the  act  done  or 
omitted  would  naturally  or  probably  result  in 
injury,  so  as  to  be  an  instruction  on  reckless- 
ness. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  (i  1882-1390;   Dec.  Dig.  i  401.*] 

6.  Negligence  (i  100*)— Contbibutobt  Neo- 

UOENOK— DEnCNBXS. 

To  abrogate  the  defense  of  contributory 
negligence,  it  is  sufficient  if  the  proof  shows  a 
conscious  failure  to  use  care  and  conduct  man- 
ifesting a  reckless  disregard  of  the  rights  of 
others  and  of  the  natural  and  probable  conse- 
quences resulting  from  the  acts  done  or  omit- 
ted. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  86;   Dec.  Dig.  g  100.*] 

7.  Railboads  ((  369*)— Accident  to  Pebsons 
ON  Tback— Duty  of  Tbain  Opbbativbs. 

As  to  one  using  defendant's  track  and  right 
of  way  as  used  by  the  public  generally  with  the 
knowledge  and  acquiescence  of  the  road,  train 
employes  were  required  to  take  notice  of  such 
usage,  to  anticipate  the  probable  presence  of 
persons  on  or  near  the  track,  to  keep  a  reason- 
able lookout  for  persons  using  the  track,  and 
to  give  timely  warning  of  the  approach  of 
trains. 

[Ed.  Note. — For  other  cases,   see  Railroads, 
Cent  Dig.  {$  1259-1262;  Dec.  Dig.  i  368.*] 

8.  Railboads  (|  381*)— Accident  to  Pebsons 
OS  Tback— Duty  of  Tbaveleb. 

One  not  a  trespasser,  but  using  a  railroad's 
track  and  right  of  way  as  it  was  used  by  the 
public  generally  with  the  knowledge  and  acqui- 
escence of  the  road,  was  required  to  use  care 
commensurate  with  the  danger,  to  look  and 
listen,  and  to  be  reasonably  vigilant  to  avoid 
danger. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent"  Dig.  SI  1285-1293 ;   Dec.  Dig.  i  381.*) 

9.  Railboads  (§  400*)— Acoidbnt  to  Pebson 
ON  Tback— Question  fob  Juet— Willful 
Neougence. 

In  an  action  against  a  railroad  for  the 
killing  of  plaintifTs  infant  son  while  walking 
on  the  tracK,  evidence  held  to  make  defendant's 
reckless  disregard  of  plaintiff's  rights,  and  of 
the  probable  result  of  injury  from  acts  done,  or 
omissions,  a  question  for  the  jury. 

[Ed.  Note. — For   other   cases,   see   Railroads, 
Cent  Dig.  {{  1365-1381 ;    Dec.  Dig.  S  400.*] 

10.  Tbial  n  260*)— Requested  Instbuctions 
—Given  instbuctions. 

The  refusal  of  a  requested  instruction  on 
the  theory  of  the  defense  is  not  error,  where 
the  court,  in  stating  the  issues,  fully  informed 
the  jury  of  such  theory  as  well  as  of  all  other 
theories  and  defenses. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  651-659;    Dec.  Dig.  S  260.*] 

11.  Tbial  (S  252*)  —  Request  fob  Dibected 
S'ebdict— Constbuction  of  Evidence. 

It  was  not  error  to  refuse  a  request  which 
required  the  court  to  declare  as  matter  of  law 
what  the  engineer  had  the  right  to  assume  as  to 
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the  condnct  of  the  deceased,  Irrespective  of  the 
facts  and  attendant  circumstances. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Diic.  U  505.  596-612 ;   Dec.  Dig.  |  262. »] 

12.  KAILBOADB  (I  877*)— ACCIDBNT  TO  Pebsor 

ON  Tback— PBEsniiFTion  or  Due  Cark. 
The  law  presumes  due  care  and  not  n^- 
ligence,  and,  in  the  absence  of  evidence,  train 
operatives  may  assume  that  those  traveling  on 
or  alone  &  track  will  exercise  due  care  for 
their  own  safety. 

[Ed.  Note.— For  other  cases,  see  Bailroada, 
Cent  Dig.  S  1280;    Dec.  Dig.  |  877.*] 

13.  Railboads  (S  385*)— Accident  to  Pzbson 

OH    TbaCK  —  PBE8U1IFTI0N     OV     BaII.BOAD'8 

DiTB  Cabs. 

In  the  absence  of  evidence,  a  traveler  on 
or  alon^  a  track  may  assume  that  train  opera- 
tives will  use  due  care. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1311-1313 ;    Dec.  Dig.  8  386.*] 

14.  RAiutOADS  (i  387*)— Accident  to  Pebson 

ON  TBAOK— CONTBIBUTOBT  NEOLIOENCE. 

In  an  action  against  a  railroad  for  the 
death  of  plaintiff's  son  while  walking  on  the 
track,  contributory  negligence  would  'defeat  a 
recovery. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  ||  1296,  1314-1316;  Dec.  Dig.  { 
387.*] 

15.  Tbiai.  (f  261*)— Requested  Inbtbuction 
— INSTBUCTION  Bad  in  Past. 

Where  part  of  a  requested  instruction  is 
bad,  the  court  was  justified  in  refusing  the 
whole  of  it,  even  though  other  parts  were  proper. 
[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Ji  4Si,  660.  671,  673,  676;  Dec.  Dig.  i 
261.*] 

16.  Railboads  ($  400*)— Accident  to  Pbbsoh 
ON  T^CK— Question  fob  Jubt. 

In  an  action  against  a  railroad  for  the 
death  of  plaintiff's  14  year  old  son  while  walk- 
ing on  the  track,  held,  on  the  evidence,  that 
what  the  engineer  had  the  right  to  assume  with 
respect  to  deceased's  leaving  the  track  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1366-1381 ;   Dec.  Dig.  8  400.*] 

17.  Railboads   (i  397*)— Injubt  to  Pebson 
on  Tback— Admissibility  or  Evidence. 

In  such  action,  where  the  engineer  admitted 
seeing  him  400  feet  away  and  watching-  him 
from  that  point  until  he  was  struck,  evidence 
that  the  boy  was  going  along  with  his  liands  in 
his  pockets,  tiis  head  down,  about  as  fast  as  be 
could  walk,  taking  no  notice  whatever,  was  ad- 
missible as  bearing  upon  how  he  appeared  to 
the  engineer.! 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {|  1344-1356;   Dec.  Dig.  i  397.*] 

18.  Atpeal  and  Erbob  (J  1004*)— Review- 
Amount  OT  Vebdici. 

Under  the  Constitution,  the  amount  of  tlie 
verdict  is  a  matter  wholly  within  the  province 
of  the  trial  oonrt,  that  bein^  a  question  of  fact ; 
and,  where  there  is  any  evidence  to  support  it, 
the  Supreme  Court  has  no  power  to  pass  upon 
or  set  It  aside  aa  being  excessive.  > 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  3944-3947;  Dec.  Dig.  8 
1004.*] 


>  Frits  T.  Western  Union  Tel.  Co.,  26  UUb.  2(3,  71 
Pac.  2W. 

'Nlcbbls  T.  Railroad,  28  Utah.  n9,  78  Pao.  866; 
Budd  T.  Salt  Lake  City  R.  Co.,  28  Utah,  616,  66 
Pae.  486 ;  Burt  v.  Utah  Light  A  P.  Co..  26  UUh,  167, 
73  Pso.  tf7:  Braegger  t.  Railroad,  24  Utah,  391,  68 
Pac.  140;  Palmqulst  T.  M.  A  8.  Supply  Co.,  26  Utah, 
3E7,  70  Pac.  994;  Railroad  v.  Rusaell,  27  UUh,  467, 
76  Pac.  846. 


19.  New  Tbiax  Q  77*)— Bxcbsscetx  Dakaoes 
-Passion  ob  pbejttoice. 

Under  the  Code  provision  that  the  aggriev- 
ed party  may  obtain  a  new  trial  i^  the  lower 
court  on  the  ground  of  excessive  damages  ap- 
pearing to  have  l>een  given  under  the  influence 
of  panion  or  prejudice,  the  lower  court,  while 
it  may  order  a  remission  or  set  the  verdict  aside, 
is  not  Justified  in  doing  so,  unless  it  clearly  ap- 
pears that  the  jury  totally  mistook  or  disre- 
garded the  rules  of  law  by  which  the  damages 
were  to  be  estimated,  or  wholly  misconceired 
or  disregarded  all  the  evidence,  and  thus  com- 
mitted gross  and  palpable  error,  by  rendering 
a  verdict  so  excessive  or  unjust  as  to  be  attribu- 
table neither  to  the  charge  or  the  evidence  but 
only  to  passion  or  prejudice. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  88  167-161;    Dec.  IHg.  8  77.*] 

20.  Appeal  and  Ebbob  (I  079*)— Review— 
Discbetion  or  Tbial  Coubi  —  Gbantino 
New  Teial. 

The  action  of  the  trial  court  in  granting 
a  new  trial  on  account  of  an  excessive  or  un- 
just verdict,  due  solely  to  passion  or  prejudice, 
may  be  reviewed  as  a  question  of  law  and  not 
of  fact  upon  an  alleged  abuse  of  discretion,  or 
a  capridous  or  arbitrary  exercise  of  power. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8871-3873,  3877;  Dec. 
Dig.   8  979.*] 

21.  Death  (8  99*)— Review- Discbetion  or 
Tbial  Court— Gbantino  New  Tbial. 

In  an  action  against  a  railroad  for  the  death 
of  plaintiffs  14  year  old  son  at  a  crossing,  the 
Supreme  Court  could  not  say  that  the  trial 
court  abused  its  discretion  in  refusing  a  new 
trial  on  the  ground  ttiat  a  verdict  of  $7,620 
was  excessive,  where  the  only  attempt  to  show 
that  it  acted  arbitrarily  was  an  arithmetical 
computation  that  the  cost  of  rearing  a  boy  14 
years  of  age  would  about  equal  his  earnings. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  88  125-130;  Dec.  Dig.  t  9d-*l 

Appeal  from  District  Court,  Salt  lAke 
County;  C.  W.  Morse,  Judge. 

Action  by  John  Jensen  against  the  Den- 
ver &  Rio  Grande  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Van  Cott,  Allison  A  Riter  and  M.  B.  Wil- 
son, all  of  Salt  Lake  City,  for  appellant    J. 
E.  Darmer  and  S.  P.  Armstrong,  botb  of  Salt . 
Lake  City,  for  respondent 

STRAUP,  J.  The  plaintiff  brought  tUs 
action  to  recover  damages  for  the  death  of 
his  son,  14  years  of  age,  alleged  to  have  been 
caused  by  the  defendant's  negligence.  The 
plaintiff  had  Judgment  The  defendant  ap- 
peals. 

The  accident  occurred  within  the  corporate 
limits  of  Salt  Lake  City.  An  ordinance  for- 
bade the  operation  of  cars  at  a  speed  greater 
than  12  miles  an  hour,  and  required  a  continu- 
ous ringing  of  the  bell  on  engines  In  motion. 
There  were  two  parallel  tracks,  one  the  de- 
fendant's, the  other  the  Western  Pacific  RaU- 
way  Company's,  running  in  an  easterly  and 
a  westerly  direction.  The  tracks  and  right 
of  way  along  the  place  of  the  accident  had 
for  a  long  time  prior  to  the  injury,  with  the 
defendant's  knowledge,  and  without  its  objec- 
tions, been  used  as  a  pathway  by  the  public, 
especially  those  living  In  that  vicinity.    The 
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deceased,  wUUe.  walking  easterly  along  or 
upon  tbe  defendant's  track  tn  pursuit  of  an 
errand  for  his  father,  wbo  lived  near  by, 
was  run  over  and  killed  by  a  train  of  cars 
operated  by  the  defendant  from  the  west 

The  charged  acta  of  negligence  are:  Fail- 
ure to  give  warning  of  the  approach  of  the 
train;  failure  of  the  operatives  to  observe  a 
proper  lookout;  operating  the  train  at  a  rate 
of  speed  in  excess  of  the  ordinance;  operat- 
ing it  negligently,  recklessly,  and  wantonly 
against  and  over  him  without  warning  or 
attempting  to  stop  after  discovering  him  In 
a  dangerous  position  on  or  near  the  track; 
and  negligently,  recklessly,  and  wantonly 
dragging  him  after  he  bad  been  knocked 
down  and  thrown  under  the  train.  Tbe 
defendant  denied  the  alleged  acts  of  ne{^- 
gence,  and  pleaded  contributory  negligence 
and  trespass. 

The  evidence  la  much  In  conflict.  As  shown 
by  the  plaintiff,  the  deceased,  on  a  clear  day 
in  June  and  In  plain  view  of  the  train  oper- 
atives, was  walking  on  the  defendant's  track. 
As  one  of  the  witnesses  testified,  tbe  boy 
"was  going  direct  up  the  middle  of  the  Rio 
Grande  (the  defendant's)  track."  He  "came 
along  there,  just  didn't  seem  to  be  thinking 
about  anything.  He  had  his  head  down 
towards  the  track,  going  along  same  as  any- 
body else  would,  I  gness,  not  thinking  of 
anything  at  all.  *  *  *  The  boy  did  not 
see  the  train  coming  np  behind  blm."  The 
witness  saw  the  train  coming  and  endeavored 
to  attract  the  boy's  attention  and  to  warn 
him  off,  but  was  unsuccessful.  The  train 
ran  from  26  to  80  miles  an  honr.  No  warn- 
ing was  given  of  its  approach,  nor  was  the 
speed  slackened  until  within  a  few  feet  of 
the  boy.  The  engineer  then  gave  "two  toots" 
and  applied  the  air.  The  boy  was  struck  and 
dragged  about  65  feet.  The  train  ran  about 
180  feet  after  it  struck  him  and  before  It 
was  stopped.  It  consisted  of  an  engine  and 
tender,  two  baggage  cars,  and  three  or  fonr 
passenger  coaches.  It  was  late.  Had  it  run 
not  to  exceed  10  or  12  miles  an  hour,  it 
could  have  been  stopped  within  20  feet;  25 
miles  an  hour,  within  180  feet  The  tst- 
glneer  had  a  clear  view  of  the  boy  for  more 
than  400  feet 

As  sfiown  by  the  defendant's  evidence,  the 
train  did  not  run  to  exceed  8  or  10  miles  an 
hour;  signals  and  warnings  were  given,  the 
bell  ringing  continuously.  The  train  was  not 
late.  It  had  but  one.  Instead  of  two,  bag- 
gage cars,  and  was  properly  equipped  with 
brakea  Though  so  equipped,  and  though 
the  track  was  dry  and  the  grade  practically 
level  (eight- tenths  of  1  per  cent  upgrade), 
yet,  as  testified  to  by  the  engineer  operating 
tbe  train.  It  running  12  mUes  an  hour,  would, 
on  an  emergency  application,  require  400  feet 
to  stop  it;  running  40  miles  an  hour,  1,000 
feet  He  further  testified  that  he  saw  the 
boy  ahead  of  him  about  400  feet  and  that 
"he  was  on  the  right  of  way  some  place;  I 
don't  know  where;  I  couldn't  tell  because  It 


waa  on  a  curve.  I  saw  he  was  a  boy  all 
right  He  had  his  bead  down  walking  along 
with  his  back  towards  me.  He  looked  around 
when  I  whistled  for  Fourth  West  turned  his 
face.  I  saw  him  all  the  time  from  that  time 
on  until  where  I  struck  him.  He  didn't  get 
oat  of  my  view  from  when  I  first  saw  him 
until  we  struck  him,  or  until  tbe  engine  was 
so  close  It  shut  off  my  view.  I  could  not 
tell  whether  he  was  on  my  track,  or  between 
the  two  tracks,  or  on  the  Western  Pacific 
track.  He  stepped  In  so  close  that  I  didn't 
Mow  whether  he  stepped  Into  the  side  of 
the  pilot  or  not;  then  I  whistled,  gave  these 
toots,  threw  on  tbe  air,  and  applied  the 
emergency  brake.  Tbe  appliances  were  all 
In  good  condition.  My  emergency  brake  was 
working  on  all  the  cars  and  on  the  drivers  of 
the  engine.  The  wheels  would  not  slide  on 
a  day  like  It  was  that  day.  I  don't  think 
they  did.  •  •  •  I  didn't  slow  up  unOl 
the  boy  stepped  In  front  of  me,  and  then  I 
threw  the  emergency  on.  The  emergency  acts 
almost  like  a  gun  shot  •  •  •  After  I 
turned  on  the  air  I  ran  the  length  of  the 
engine  and  a  baggage  car.  That  would  be 
a  little  more  than  100  feet  I  made  just  as 
quick  a  stop  I  could."  When  the  train 
stopped  the  boy  was  found  under  the  rear 
platform  of  the  baggage  car.  From  that 
point  to  the  front  end  of  the  engine,  together 
with  tbe  distance  the  boy  was  dragged,  was 
about  170  feet  if  there  was  but  one  baggage 
car,  and  about  220  feet  if  there  were  two, 
tbe  distance  In  which  the  train  had  moved 
attest  It  struck  the  boy  and  before  It  was 
stopped.  Other  evidence  waa  adduced  by 
the  defendant  that  the  train  running  8  to  10 
miles  an  hour  could  not  on  an  emergency, 
be  stopped  within  20  feet;  that  a  stop  within 
160  or  200  feet  was  considered  a  good  stop. 
Tbe  court,  among  other  Instructions,  gave 
this:  "Although  an  injured  person  may  have 
been  guilty  of  negUgence  contributory  to  the 
Injury  complained  of,  yet  such  contributory 
negligence  is  not  a  defense  if  the  defendant 
discovered  such  person's  danger  in  time  to 
have  avoided  the  Injury,  and  after  discover- 
ing snch  person's  danger  failed  to  use  rea- 
sonable diligence  to  prevent  the  accident 
but  goes  ahead  recklessly  and  oonunlts  an 
injury.  Tbe  person  who  last  has  a  dear  op- 
portunity of  avoiding  the  accident  notwith- 
standing the  negligence  of  his  opponent  la 
considered  responsible."  Complaint  Is  made 
of  it  It  la  based  on  two  grounds:  That 
there  Is  no  evidence  to  render  the  doctrine 
of  "the  last  clear  chance"  applicable,  and, 
if  so,  tbe  law  on  that  subject  was  not  cor- 
rectly stated.  It  is  claimed  to  be  inappli- 
cable on  tbe  ground  that  the  evidence  with- 
out dispute  shows  the  deceased  was  guilty 
of  contributory  negligence  which  was  continu- 
ous and  was  contemporaneous  and  concurring 
with  the  defendant's  alleged  negligence,  and 
as  such  was  a  proximate  cause  of  the  col- 
lision and  injury.  It  Is  urged  to  be  an  er- 
roneous statement  on  the  ground  t^at  tbe 
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charge  abrogated  the  defenae  of  contributory 
negligence,  and  in  such  particular  was  in- 
consistent with  other  portions  of  the  charge; 
that  "contributory  negligence  is  defined  to 
be  where  a  person  injured  has  proximately 
contributed  to  the  injury  by  his  want  of  or- 
dinary care,  so  that  but  for  such  want  of 
ordinary  care  on  his  part  the  injury  would 
not  have  been  done."  Much  is  said  in  the 
briefs  concerning  the  doctrine  of  the  last 
clear  chance.  The  charge  with  respect  to 
it  Is  not  happily  worded.  Portions  of  it  are 
even  faulty;  but  the  error  Is  not  to  the  de-> 
fendant's  prejudice.  The  charge  is  that, 
though  the  deceased  may  have  been  guilty  of 
negligence  "contributory  to  the  injury,"  yet 
such  negligence  Is  no  defense,  if  the  defend- 
ant discovered  the  deceased's  danger  in  time 
to  have  avoided  the  injury,  and  after  dis- 
covering It  "failed  to  use  reasonable  diligence 
to  prevent  an  accident  but  goes  ahead  reck- 
lessly and  commits  an  injury."  That,  as  ap- 
pears by  the  latter  portion  of  the  charge,  Is 
what  the  court  called  the  last  clear  chance. 

[1]  The  doctrine  chiefly  relates  to  proxi- 
mate cause.  What  Is  undersfood  by  It  is 
this,  and  as  stated  by  Mr.  Justice  Day  in 
GUbert  v.  Erie  R.  Co.,  97  Fed.  752,  38  C.  C. 
A.  412 :  "That  where  the  plaintiff,  by  his  own 
negligence,  has  placed  himself  in  a  dangerous 
position,  where  injury  Is  likely  to  result,  the 
defendant,  with  knowledge,  or  such  notice 
as  is  equivalent  thereto,  of  the  plaintiff's 
danger,  Is  bound  to  use  reasonable  care  and 
diligence  to  avoid  injuring  the  plaintiff ;  and 
where,  by  the  exercise  of  such  care  he  could 
do  so,  falls  to  avoid  the  injury,  this  negli- 
gence Introduces  a  new  element  Into  the  case, 
and  renders  the  defendant  liable,  because 
such  negligence  becomes  the  direct  and  prox- 
imate cause  of  the  Injury."  So  In  29  Cyc. 
630  and  33  Cyc.  854.  In  the  latter:  "Under 
what  Is  commonly  known  as  'the  last  clear 
chance'  doctrine,  or,  as  it  has  been  called,  the 
doctrine  of  'discovered  peril,'  notwithstand- 
ing a  person  injured  upon  or  near  railroad 
tracks  may  be  guilty  of  contributory  negll^ 
gence  In  going  Into  a  dangerous  position,  the 
railroad  company  is  nevertheless  liable  for 
injuries  which  may  be  avoided  or  lessened 
by  the  exercise  of  ordinary  care  on  its  part 
after  his  peril  is  discovered  and  It  fails  to 
exercise  such  care,  as  where,  after  discover- 
ing the  peril  of  such  person,  It  negligently 
causes  the  injury  by  falling  to  exercise  prop- 
er care  In  regard  to  slackening  the  speed  of 
the  train,  or  in  stopping  the  train,  or  In  giv- 
ing proper  signals  or  warnings."  It  also  is 
oxempllfied  by  notes  to  numerous  cases.  •  Ann. 
Cas.  1912B,  888,  and  55  L.  R.  A.  418. 

It  is  thus  seen  the  doctrine  applies,  not  as 
in  the  charge  stated  where  the  plaintiff  or 
the  deceased  "was  guilty  of  negligence  con- 
tributory to  the  injury,"  but  where  he^  by  his 
own  negligence,  "placed  himself  in  a  danger- 
ous position,"  "exposed  himself  to  danger" 
where  injury  is  likely  to  result ;  and.  If  the 
other  necessary  elements  are  then  present, 


bis  negligence  Is  regarded  as  the  remote  and 
the  defendant's  the  proximate  cause  of  the 
injury. 

[2,  3]  When  it  is  said  the  plalntifTs  or  the 
deceased's  negligence  in  fact  contributed  to 
the  injury,  or,  as  in  the  charge  stated,  was 
"contribfttory  to  the  Injury,"  that  necessarily 
Implies  that  such  negligence  was  a  direct  and 
not  a  remote  cause ;  that  it  was  contempo- 
raneous and  concurring  with  the  defendant's 
negligence  and  as  such  was  a  direct  contrib- 
uting cause,  a  proximate  cause.  The  doc- 
trine does  not  apply  to  such  a  proposition. 
The  charge  In  such  respect,  viewed  from  the 
standpoint  of  the  doctrine,  is  faulty  and  un- 
favorable to  the  defendant,  and,  had  the 
court  stopped  there,  wo.uld  be  harmfuL  But 
the  court  added,  after  discovering  the  de- 
ceased's danger,  "goes  ahead  recklessly  and 
commits  an  Injury."  That  is,  the  court 
charged  that,  though  the  deceased  may  have 
been  guilty  of  negligence  contributing  to  the 
Injury,  yet  If  the  defendant  In  fact  discover- 
ed the  deceased  in  danger,  and  after  such 
discovery  failed  to  use  reasonable  diligence 
to  avoid  Injury,  and  went  on  recklessly  and 
committed  the  .Injury,  then  contributory 
negligence  was  no  defense.  This,  If  not  in 
'Words,  in  substance  charged  that  contribn- 
tory  negligence  Is  no  defense  to  an  Injury 
committed  recklessly,  wantonly,  or  willfully, 
thereby  injecting  an  element  not  essential  to 
the  doctrine  of  the  last  dear  chance.  And 
were  It  not  for  the  last  sentence  of  the 
charge,  "the  party  who  last  has  a  clear  op- 
portunity," etc.,  It  might  well  be  assumed 
the  court  had  not  Intended  to  apply  that 
doctrine,  but  the  principle,  as  stated  by  Judge 
Cooley  In  2  Cooley  on  Torts  (3d  Ed.)  p.  1442, 
and  generally  recognized,  that  "where  the  con- 
duct of  the  defendant  Is  wanton  and  willful, 
or  where  It  indicates  that  degree  of  indiffer- 
ence to  the  rights  of  others  which  may  Justly 
be  characterized  as  recklessness,  the  doctrine 
of  contributory  negligence  has  no  place  what- 
ever." No  matter  what  the  court  called  It, 
the  last  dear  chance  or  something  else,  never- 
theless that  was  in  fact  the  prindple  which 
the  court  gave  the  Jury.  But  it  is  urged  that 
neither  recklessness  nor  wantonness,  nothing 
but  willfulness,  abrogates  th^  defense  of 
contributory  negligence ;  and  that  the  charge, 
"goes  ahead  recklessly  and  commits  an  in* 
Jury,"  Is  not  equivalent  to  the  statement  of  a 
willful  injury. 

[4]  The  authorities  quite  generally  hold, 
as  stated  In  36  Cyc.  1669,  that  "to  constitute 
willfulness,  wantonness,  or  recklessness  with- 
in the  meaning  of  this  rule  (a  willful  or 
wanton  Injury)  there  must  be  conduct  mani- 
festing a  reckless  disregard  of  consequences 
under  drcumstances  which  indicate  that  the 
acts  done  or  omitted  will  naturally  or  prob- 
ably result  in  injury.  Thus  it  has  been  held 
that  the  injury  is  caused  by  recklessness, 
willfulness,  or  wantonness,  within  the  mean- 
ing of  the  above  rule,  •  •  •  where,  after 
the  motorman  sees  a  person,4n  peril  en  or 
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near  tbe  track  ahead,  he  fails  to  use  reason- 
able efforts  to  avoid  an  accident,  such  as  to 
give  warning  of  the  car's  approach  and  to 
slacken  the  speed  of  or  stop  the  car."  And 
In  33  Cyc.  858,  that,  "to  constitute  willful- 
ness, wantonness,  or  recklessness  within  the 
meaning  of  this  rule,  mere  negligence  is  not 
sufficient,  but  there  must  be  either  a  design 
or  purpose  to  Inflict  injury,  or  conduct  mani- 
festing a  reckless  disregard  of  consequences 
under  circumstances  where  the  act  done  or 
omitted  would  probably  or  naturally  result 
in  Injury,  or,  in  other  words,  an  act  done  or 
omitted  with  the  consciousness  at  the  time 
that  injury  will  naturally  or  probably  result 
therefrom."  Of  course  there  is  a  distinction 
between  willfulness,  wantonness,  and  reck- 
lessness. The  first  implies  an  act  done  in- 
tentionally, designedly.  Tbe  second  has  vari- 
ous meanings.  As  applied  to  the  subject  in 
hand,  action  without  regard  to  the  rights  of 
others;  a  conscious  failure  to  observe  care; 
a  conscious  invasion  of  the  rights  of  others ; 
willfully  unrestrained  action.  The  third,  a 
disregard  of  consequences;  an  indifference 
whether  a  wrong  or  an  injury  is  done  or  not ; 
an  indifference  to  the  rights  of  others  and 
of  natural  and  probable  consequences.  By 
some  courts  recklessness  has  been  held  to 
mean  nothing  more  than  mere  negligence; 
by  others  that  it  means  mora  Many  courts 
in  characterizing  conduct  hold  it  synonymous 
with  and  equivalent  to  wantonness,  and  by 
some  even  to  imply  willfulness.  Much  de- 
pends upon  the  subject  or  the  particular  con- 
duct with  respect  to  which  the  term  is  used. 
In  an  indictment,  where  Intent  is  an  essen- 
tial of  tbe  charged  offense,  a  mere  allegation 
that  the  act  was  done  recklessly  or  wantonly 
of  course  would  not  be  equivalent  to  an  al- 
legation that  It  was  done  willfully  or  Inten- 
tionally. So,  In  a  complaint  founded  on  neg- 
ligence, an  allegation  that  the  defendant  neg- 
ligently and  recklessly  omitted  or  committed 
the  act  has,  under  the  familiar  role  that  lan- 
guage is  construed  most  strongly  against  the 
pleader,  been  held  to  mean  nothing  more 
than  an  allegation  of  mere  negligence.  Not 
necessarily  so  with  a  charge. 

[6]  When  the  court  told  the  jury  that  if 
tbe  defendant  discovered  the  deceased's  dan- 
ger, and  after  discovering  it  "failed  to  use 
reasonable  diligence  to  prevent  an  accident, 
but  goes  ahead  recklessly  and  commits  an  in- 
Jury,"  certainly  that  told  them  something 
more  than  mere  negligence.  Though  it  does 
not  imply  a  willful  or  intentional  injury,  it 
nevertheless  does  imply  an  injury  committed 
in  disregard  of  probable  consequences  and  of 
the  rights  of  others,  a  conscious  failure  to 
observe  care,  and  implies  "conduct  manifest- 
ing a  reckless  disregard  of  probable  conse- 
quences under  circumstances  which  indicate 
that  the  acts  done  or  omitted  will  naturally 
or  probably  result  in  injury."  That,  we 
think,  is  the  obvious  meaning  of  the  charge 
and  tbe  thought  necessarily  conveyed  to  the 
Jury. 


[I]  We  do  not  assent  to  the  propositioc 
urged  that  to  abrogate  the  defense  of  con 
tributory  negligence  the  proof  must  shoit' 
that  the  injury  was  committed  willfully,  lo 
the  sense  that  it  was  purposely  or  Intjentioa- 
ally  committed.  It  is  sufficient  If  the  proo'< 
shows  a  conscious  failure  to  use  care  and 
conduct  manifesting  a  reckless  disregard  of 
the  rights  of  others  and  of  the  natural  and 
probable  consequences  resulting  from  tbe 
acts  done  or  omitted. 

[7-1]  The  question,  then,  is:  Was  there 
evidence  to  render  such  a  charge  applicable? 
We  think  so.  The  deceased  was  not  a  tres- 
I>asser.  He  was  making  such  a  use  of  the 
defendant's  track  and  right  of  way  as  bad 
others  and  the  public  generally  for  a  long 
time,  openly,  with  the  knowledge  and  acqui- 
escence of  the  defendant  and  of  its  employes 
operating  trains  along  such  place.  Train 
operatives,  hence,  were  required  to  take  no- 
tice of  such  usage,  to  anticipate  the  probable 
presence  of  persons  on  or  near  the  track 
along  there,  and  to  observe  a  reasonable 
lookout  for  persons  making  such  a  use  of 
the  track  and  timely  to  warn  them  of  the  ap- 
proach of  trains.  True,  the  deceased  himself 
was  required  to  use  care  commensurate  with 
tbe  dangers  surrounding  him,  and  to  look 
and  listen,  and  to  be  reasonably  vigilant  to 
avoid  injury.  The  evidence  shows  be  did 
not  do  that  As  described  by  some  of  tbe 
witnesses,  he  walked  listlessly  and  thought- 
lessly along  or  upon  ther  track,  apparently 
oblivious  of  danger.  Though  a  boy  but  14 
years  of  age,  yet,  on  this  record,  must  it  be 
said  he  negligently  put  himself  in  a  dan- 
gerous position.  The  engineer,  however,  as 
testified  to  by  himself,  discovered  blm  400 
feet  away,  and  saw  and  watched  blm  from 
thence  on  until  he  struck  him.  True,  he  fur- 
ther testified  that  when  he  first  saw  the  boy 
be  could  not  tell  whether  he  was  on  the  track 
on  which  the  train  was  operated,  or  on  the 
other  track,  or  between  the  tracks,  and  that 
the  boy  looked  back,  and  when  the  train  was 
within  a  few  feet  of  him  he  suddenly  step- 
ped or  Jnmped  in  front  of  it  But,  as  testi- 
fied to  by  witnesses  for  the  plaintiff,  he  was 
walking  on  and  along  the  track  on  which 
the  train  was  operated  with  Ms  head  down, 
apparently  oblivious  of  danger  and  without 
knowledge  of  its  approach;  that'  no  signals 
were  given  by  the  train  operatives  until 
within  a  few  feet  of  him,  about  the  time  he 
was  stnick,  and  that  the  train  was  operated 
at  a  speed  of  from  25  to  30  miles  an  hour, 
and  that  no  effort  was  made  to  stop  or  di- 
minish the  speed  until  the  boy  was  struck; 
and  that  tbe  train,  if  it  was  running  from  8 
to  10  miles  an  honr,  as  testified  to  by  the 
train  operatives,  could  have  been  stopped 
within  20  feet,  and  if  running  25  miles  an 
hour,  within  180  feet  In  view  of  that  evi- 
dence, together  with  the  evidence  that  the 
engineer  in  fact  discovered  the  boy  400  feet 
away  walking  along  with  bis  head  down, 
and  from  thence  on  wat^cbed  him-vntii  bei 
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strndc  him,  and  made  no  effort  whatever  to 
avoid  the  collision  until  upon  the  boy,  we 
think  the  charge  applicable.  On  that  evi- 
dence, if  believed,  the  conclnsion  of  a  reck- 
less and  wanton  injury  was  justified;  and, 
as  against  such  an  injury  committed  under 
such  circumstances  and  as  shown  by  that 
evidence,  contributory  negligence  is  no  de- 
fense. Though  It  may  be  more  probable  the 
injury  was  not  committed  in  such  manner, 
but,  as  testified  to  by  the  engineer,  that  the 
l>oy,  confused  and  excited,  or  frightened  by 
the  noise  of  the  train  as  it  was  about  to 
pass  him,  suddenly  jumped  or  stepped  In 
front  of  it,  thinking  it  was  approaching  on 
the  other  track,  yet  that  was  for  the  jury. 

For  thew  reasons  do  we  also  think  no 
error  was  committed  in  refusing  the  defend- 
ant's request  to  direct  a  verdict  in  its  favor, 
and  in  refusing  the  request  that  if  the  train 
made  snflSdent  noise  and  sound  to  be  heard 
by  the  deceased  prior  to  the  accident,  "and 
if  you  find  from  the  evidence  that  he  could, 
by  the  use  of  ordinary  care,  have  discovered 
the  approach  of  said  train  in  time  to  have 
avoided  his  being  hit  by  told  train,  you  will 
find  for  the  defendant,  even  though  you  may 
find  that  the  bell  was  not  ringing  or  the 
train  was  running  at  an  excessive  rate  of 
speed."  It  la  urged  these  requests  ought  to 
have  been  given  on  the  theory  of  contribu- 
tory negligence.  Since,  as  indicated,  there  is 
evidence  to  show  a  leckleas  and  wanton  In- 
jury, evidence  to  render  the  charge  just  con- 
sidered applicable,  then  of  course  were  these 
requests  for  binding  instructions  properly  re- 
fused. 

[1 0]  The  defendant  further  requested  this : 
"The  engineer  had  a  right  to  assume  that 
Clarence  Jensen  was  in  possession  of  bis 
senses  and  faculties,  and  that  as  a  reasonable 
person  he  would  step  out  of  the  way  of 
harm  before  the  engine  reached  Um,  and 
said  engineer  was  under  no  duty  to  attempt 
to  stop  his  train  until  it  was  otherwise  ap- 
parent to  him.  If  you  should  find  from  the 
evidence  that  Clarence  Jensen  was  walking 
down  between  the  track  operated  by  the 
Western  Padflc  Ballroad  Company  and  that 
operated  by  the  defendant,  and  that  sudden- 
ly, when  the  train  of  the  defendant  was 
within  6,  8,  or  10  teet  of  him,  he  stepped 
In  front  of  the  said  train,  and  that  he  was 
there  run  over  and  killed  by  said  engine, 
then  you  are  Instructed  that  the  defendant 
is  entitled  to  a  verdict,  and  it  is  Immaterial 
whether  the  bell  of  the  defendant's  engine 
was  ringing  or  whether  the  train  was  run- 
ning at  a  greater  rate  of  speed  than  12  miles 
per  hour."  Complaint  is  made  of  the  refusal 
to  give  it.  It  is  especially  urged  this  request 
presented  a  chief  theory  of  the  defense  as  to 
the  cause  of  the  accident  and  that  the  de- 
fendant was  entitled  to  a  submission  of  the 
case  on  that  theory.  The  court,  in  stating 
the  Issues,  fully  Informed  the  jury  of  such 
theory,  as  well  as  of  all  other  pleaded  the- 


ories and  defenses.  The  diarge  Is  not  want- 
ing in  that 

[11-1(]  But  the  defendant  argues  that  on 
the  assumed  facts  stated  in  the  request  It 
was  entitled,  as  therein  requested,  to  a  bind- 
ing Instruction  that  the  Jury  render  a  ver- 
dict In  favor  of  the  defendant.  We  think 
not  The  request  erroneously  required  the 
court  to  declare  as  matter  of  law  what  the 
engineer  had  the  right  to  assume  as  to  the 
conduct  of  the  deceased,  irrespective  of  the 
facts  and  attendant  circumstances.  It  was 
not  restricted  to  the  conditions  and  circum- 
stances even  as  testified  to  by  the  defend- 
ant's witnesses.  It  as  well  applied  to  those 
as  testified  to  by  the  idalntlff's.  Being  un- 
restricted and  unconditioned,  the  defendant, 
to  prevail  as  to  this  assignment,  is  required 
to  successfully  defend  the  request  against 
the  evidence  and  all  reasonable  inferences 
dedudble  therefrom  most  favorable  to  die 
plaintur.  That  evidence  shows  that  "the  eai- 
glneer"  in  fact  discovered  the  boy  walking 
on  the  track  in  front  of  the  moving  train, 
with  his  head  down,  apparently  obUvlons  and 
unconscious  of  danger  and  of  the  train's  ap- 
proach; that  no  warning  was  given  him; 
and  that  the  train  was  operated  at  a  rate  of 
speed  twice  that  allowed  by  law.  The  effect 
of  the  request  Is  that  the  engineer,  regard- 
less of  all  the  facts  and  circumstances  In  ev- 
idence, both  favorable  and  unfavorable  to 
the  plaintiff,  had  the  right  to  assume  that  the 
boy  "would  step  out  of  the  way  of  harm  be- 
fore the  engine  reached  him."  Since,  as  has 
been  seen,  there  Is  evidence  to  show  a  reck- 
less and  wanton  injury,  it  necessarily  follows 
it  would  not  have  been  proper  to  have  given 
this  portion  of  the  request  Under  the  evi- 
dence, at  least  that  most  favorable  to  the 
plaintiff,  It  was  a  question  of  fact  not  of 
law,  what  the  engineer  had  the  right  to  as- 
sume with  respect  to  the  deceased's  leaving 
the  track.  What  was  said  in  L.,  N.  A.  &  C. 
By.  Co.  V.  Patchen,  lOT  111.  204,  47  N.  B.  368. 
may  here  be  said:  "The  question  was  one 
purely  of  fact  &nd  whether  the  servants  of 
the  railroad  company  In  charge  of  the  train 
might  assume  one  thing  or  another  was  a 
question  for  the  jury  to  determine  from  all 
the  evidence,  and  not  a  question  of  law,  and, 
had  the  instruction  submitted  the  question  as 
one  of  fact.  It  might  be  sustained,  bnt  as  the 
instruction  directed  the  jury,  as  a  question 
of  law,  that  the  servants  of  the  railroad  in 
charge  of  the  train  might  assume  certain 
things  therein  si>ecifled  (the  right  to  assume 
that  the  deceased  was  rational  and  that  he 
would  exercise  reasonable  care  and  caution 
to  keep  himself  out  of  danger).  It  was  erro- 
neous." To  the  same  effect  are  C.  &  A.  R.  R. 
Co.  v.  Sanders,  154  111.  631,  39  N.  B.  481; 
Neary  v.  Northern  Pac.  By.  Co.,  41  Mont 
480,  110  Pac.  235;  Murrell  v.  Ballroad,  105 
Mo.  App.  88,  TO  S.  W.  505;  St  Louis,  S.  W. 
By.  Co.  V.  Jackson,  91  Ark.  14, 120  S.  W.  15S. 

The  law  does  presume  dne  care,  not  neg- 
ligence; and,  In  the  absenee*  of  evidence, 
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train  operatlyea  may  assume  those  about  to 
cross  or  traveling'  on  or  along  a  track  will 
exerdse  care  for  their  own  safety,  just  as  the 
traveler  may  assume  train  operatives  will 
use  due  carei  But  a  train  operative  may  not 
excuse  or  Justify  his  negligence  on  the  assump- 
tion that  the  traveler,  though  rightfully  on 
or  about  the  track,  will  keep  out  of  the  way 
any  more  than  the  traveler  may  excuse  or 
Justify  his  negligence  on  the  assumption  that 
train  operatives  wUl  look  out  for  him  and  not 
run  over  him.  True,  contributory  negligence 
defeats  a  recovery.  Not  because  the  defend- 
ant's negligence  Is  thereby  excused  or  Justi- 
fied, but  that  the  plaintUTs  or  the  deceased's 
negligence  is  a  contributing  and  concurring 
cause,  a  proximate  cause  of  the  injury. 
Whether  a  train  operative,  when  he  has  giv- 
en proper  signals  and  is  operating  his  train 
In  a  lawful  and  reasonably  careful  manner, 
may,  on  discovering  a  traveler  on  or  along  the 
track,  assume  he  has  knowledge  of  the  ap- 
proach of  the  train  and  will  timely  leave  the 
track  is  dependent  upon  the  particular  facts 
and  drcumstauces  of  the  situation,  and 
hence  Is  a  question  of  fact,  not  of  law.  Much 
less  may  one  who  has  given  no  such  signals 
and  who  Is  operating  his  train  In  an  unlaw- 
ful and  negligent  manner — a  wrongdoer — in- 
dulge in  any  such  legal  presumption.  The 
request  permitted  the  jury  to  find  that  such 
a  one,  though  he  discovered  the  deceased 
walking  along  the  track  In  front  of  the  mov- 
ing train,  with  his  head  down  and  apparently 
oblivious  of  danger,  and  though  the  train 
was  operated  In  an  unlawful  and  negligent 
manner,  with  recklessness  and  wantonness, 
nevertheless  could,  regardless  of  these  and  all 
other  facts,  assume  as  matter  of  law — as- 
sume in  all  cases,  no  matter  what  the  facts 
and  circumstances  may  be — that  the  travel- 
er, here  the  boy,  would  timely  step  out  of  the 
way.  Such  a  proposition  is  not  sustained  by 
either  law  or  logic.  Since  this  portion  of  the 
request  is  bad,  the  court  was  Justified  in  re- 
fusing the  whole  of  it,  though  other  portions 
may  have  been  proper.  While  the  latter  por- 
tion is  not  as  objectionable  as  the  first,  yet 
the  vice  of  the  whole  request  is  an  attempt 
to  rule  the  case  on  but  two  propositions  re- 
gardless of  all  others:  First,  if  the  boy  was 
on  the  track,  then  the  engineer  could  assume, 
regardless  of  all  other  facts  and  circum- 
stances, that  he  would  timely  step  out  of  the 
way;  and, .  secondly,  if  be  was  not  on  the 
track,  but  between  tbe  tracks,  and  "suddenly 
stepped  in  front  of  the  engine,"  then  that 
ended  the  case,  regardless  of  whether  he 
stepped  from  a  place  of  safety  into  danger, 
or  of  what  influenced  or  induced  his  stepping 
in  front  of  the  engine,  and  regardless  of  all 
other  facts  and  questions.  Here,  again,  the 
request  Is  unrestricted.  It  applies  to  a  vol- 
untary as  well  as  an  involuntary  act;  to 
thoughtlessly  and  negligently  stepping  in 
front  of  the  engine  as  well  as  stepping  in 
front  of  it  independently  of  voUtion  and 
wholly  Induced  by  fright,  excitement,  or  con- 


fusion arising  from  the  suddenness  of  a 
threatened  peril  In  the  creation  of  which 
both  the'  deceased  and  the  train  operatives 
were  actors.  Tbe  request  is  so  worded  tliat 
though  the  engineer  discovered  the  boy  be- 
tween the  tracks  In  a  perilous  situation  there 
walking  along  in  front  of  the  moving  train 
apparently  oblivious  of  danger,  though  no 
warning  was  given,  though  the  train  was  op- 
erated in  an  unlawful,  negligent,  and  reck- 
less manner,  and  though  the  boy,  when  tbe 
train  was  upon  him,  through  fright  and  ex- 
citement and  independently  of  volition,  sud- 
denly Jumped  or  stepped  in  front  of  Instead 
of  away  from  the  train,  yet  that  ended  the 
case.  That  but  seeks  exoneration  by  looking 
to  tbe  efFect  rather  than  the  cause.  In  view 
of  the  evidence,  the  case  is  not  to  be  con- 
trolled by  such  isolated  fact  We  think  the 
request  was  properly  refused. 

[17]  Another  assignment  relates  to  evidence. 
A  witness,  after  testifying  that  he  saw  and 
watched  the  boy  walking  along  the  track  as 
the  train  approached  and  attempted  to  warn 
him,  was  asked  by  pltdntlff's  counsel:  "Now, 
what  was  the  appearance  of  the  boy,  at  the 
time  yon  had  seen  him  along  the  track,  as  to 
whether  he  realized  the  train  was  coming?" 
This  was  objected  to  on  the  ground  that  It 
was  Incompetent.  The  court  ruled:  "He  can 
state  what  his  appearance  was."  Then,  after 
some  argument,  plaintiff's  counsel  propound- 
ed this:  "What  was  tbe  appearance  of  the 
boy  as  to  noticing,  whether  he  was  noticing 
the  train  or  aware  of  It  or  unconscious?" 
This  also  was  objected  to.  The  objection 
was  overruled.  Tbe  witness  answered: 
"Never  tooi^  any  notice  at  all.  Just  like  he 
never  knew  there  was  a  train  around,  going 
along  with  his  hands  In  his  pockets  and  his 
head  down,  going  pretty  near  as  fast  as  he 
could  walk."  We  think  the  question  within 
the  court's  ruling  called  for  competent  evi- 
dence. Fritz  V.  \yestem  Un.  Tel.  C!o.,  25 
Utah,  268,  71  Pac.  209.  How  tbe  boy  appear- 
ed to  others  at  the  time  and  under  similar 
circumstances  as  to  his  noticing  or  not  notic- 
ing the  train,  or  as  to  his  apparent  knowl- 
edge of  its  approach  or  the  lack  of  it,  or  his 
apparent  obllvlscence  or  realization  of  dan- 
ger, was  some  evidence  tending  to  show  how 
he,  in  such  respect,  appeared  to  the  engineer, 
who  admittedly  discovered  him  400  feet  away 
and  watched  him  from  thence  on  until  he 
struck  him.  The  answer,  in  some  particu- 
lars, may  not  be  strictly  responsive,  but  no 
motion  was  made  to  strike  It,  or  any  portion 
of  it  On  the  whole,  the  conduct  described 
by  the  answer  is  as  favorable  to  the  defend- 
ant as  to  the  plaintiff. 

Further  complaint  is  made  on  the  alleged 
ground  that  the  verdict  was  a  chance  verdict, 
a  quotient  verdict  On  such  ground,  among 
others,  a  new  trial  was  asked.  The  motion 
(as  Is  permissible  under  the  statute)  was 
supported  by  affidavits  of  two  jurors.  It 
was  opposed  by  counter  afiidavits  of  the 
same  Jurors  and   by  counter  affidavits 
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the  other  jurors.  When  It  was  heard,  all 
the  Jurors  wer^  ruled  in  and  separately  ex- 
amined and  cross-examined  respecting  the 
method  by  which  the  verdict  was  made  up. 
The  two  affidavits  filed  by  the  defendant  In 
a  way  show  a  quotient,  a  chance  verdict 
The  other  aflSdavlts  do  not  The  court  so 
found,  and  overruled  the  motion.  The  find- 
ing is  not  only  supported  by  a  fair  prepon- 
derance of  the  evidence  adduced  on  the  sub- 
ject but  is  so  clearly  supported  by  the  over^ 
wbeJmlng  weight  as  hardly  to  justify  a  con- 
trary finding;  the  statements  contained  in 
the  afildavits  of  the  two  jurors  being  great- 
ly modified  and  explained  by  their  own 
counter  afildavits  and  by  their  own  testimony. 

Lastly  It  is  urged  the  court  erred  in  refus- 
ing to  grant  a  new  trial  on  the  alleged  ground 
that  the  verdict  Is  excessive  and  was  ren- 
dered under  the  influence  of  passion  and 
prejudice.  The  respondent  contends  we,  un- 
der the  Constitution  and  under  numerous 
prior  decisions  of  this  court  are  powerless 
to  review  this  ruling. 

[II]  Since  statehood,  and  as  announced  In 
Nichols  V.  RaUroad,  28  Utah,  319,  78  Pac. 
866,  it  has  repeatedly  and  uniformly  been 
held  "that  the  amount  of  the  verdict  under 
our  Constitution,  Is  a  matter  wholly  within 
the  province  of  the  trial  court  and  jury;  the 
same  being  a  question  of  fact  Where,  as 
here,  there  is  any  evidence  to  support  the 
verdict,  we  have  no  power  to  pass  upon  it 
or  to  set  the  verdict  aside  as  being  exces- 
sive." In  Budd  v.  Salt  Lake  City  Ry.  Co., 
23  Utah,  515,  65  Pac.  486,  it  was  said  that 
it  was  "useless  to  longer  incumber  the  rec- 
ords with  such  questions  in  suct^cases";  In 
Burt  V.  Utah  Light  &  P.  Co.,  26  Utah,  157, 
72  Pac.  497,  that  this  court  Is  unauthorized 
"to  review  the  evidence  to  determine  wheth- 
er or  not  the  damages  are  excessive."  To  the 
same  effect  are  Braegger  v.  Railroad,  24 
Utah,  391,  68  Pac.  140,  Palmquist  v.  M.  &  M. 
Supply  Co.,  25  Utah,  257,  70  Paa  994,  and 
Railroad  v.  Russell,  27  Utah,  457,  76  Pac. 
845.  In  these  cases  many  other  prior  cases 
from  this  jurisdiction  are  dted  to  the  same 
effect  A  rule  so  long  and  so  firmly 'settled 
as  this  will  not  now  be  disturbed.  The  ver- 
dict is  for  $7,620.  The  defendant  urges 
that,  while  there  may  be  evidence  to  sup- 
port a  verdict  for  compensatory  damages 
for  some  substantial  amount,  yet  there  is  no 
evidence  to  support  this  verdict  a  verdict 
for  $7,620.  The  argument  but  amounts  to 
the  claim  that  the  verdict  is  excessive;  that 
the  amount  rendered  is  greater  than  or  in 
excess  of  that  justified  by  the  evidence.  Of 
course  neither  party  is  entitled  to  our  judg- 
ment of  what  we,  on  the  evidence,  think  the 
damages  should  be. .  We  are  not  the  tribunal 
to  measure  that  or  to  pass  judgment  on  it 
and  cannot  review  the  evidence  for  any  such 
purpose. 

[1 II  Neither  is  either  part:^  on  that,  quesr 
tlpn  entitled  to  the  judgment  of  the  court 


below  in  a  case  of  tort  tried  to  a  Jury.  Both 
parties,  as  to  that  are  entitled  to  the  un- 
prejudiced judgment  of  the  jury.  That  is 
exclusively  within  their  province.  Tbeii 
power  and  discretion,  when  properly  exer- 
cised and  when  they  have  been  properly  di- 
rected as  to  the  measure  of  damages  and 
the  mode  of  assessing  It  may  not  be  inter- 
fered with  merely  because  the  court  above 
or  below  may  think  the  amount  rendered  is 
too  large,  or  even  may  think  It  appears  to 
be  larger  than  the  evidence  apparently  or 
fairly  justifies.  A  court  vacating  a  verdict 
and  granting  a  new  trial  by  merely  setting 
up  his  opinion  or  judgment  against  that  of 
the  jury,  but  usurps  judicial  power  and 
prostitutes  the  constitutional  trial  by  jury. 
Still  the  jury  cannot  be  permitted  to  go 
unbridled  and  unchecked.  Hence  the  Code 
that  a  new  trial  on  motion  of  the  aggrieved 
party  may  be  granted  by  the  court  below 
on  the  ground  of  "excessive  damages  ap- 
pearing to  have  been  given  under  the  influ- 
ence of  passion  or  prejudice."  Whenever 
that  is  made  to  appear,  the  court  when  Its 
action  is  properly  invoked,  should  requite  a 
remission  or  set  the  verdict  aside  and  grant 
a  new  trial.  But  before  the  court  Is  justi- 
fied to  do  that,  it  should  clearly  be  made  to 
appear  that  the  jury  totally  mistook  or  dis- 
regarded the  rules  of  law  by  which  the  dam- 
ages were  to  be  regulated,  or  wholly  mis- 
conceived or  disregarded  all  the  evidence, 
and  by  so  doing  committed  gross  and  palpa- 
ble error  by  rendering  a  verdict  so  enormous 
or  outrageous  or  unjust  as  to  be  attributa- 
ble to  neither  the  charge  nor  the  evidence, 
but  only  to  passion  or  prejudice.  Whether 
a  new  trial  should  or  should  not  be  granted 
on  this  ground,  of  necessity,  must  largely 
rest  within  the  sound  discretion  of  the  trial 
court 

[21]  Still  that  court  In  such  particular. 
Is  not  supreme  or  beyond  reach.  Its  action 
may  nevertheless  be  Inquired  into  and  re- 
viewed on  an  alleged  abuse  of  discretion,  or 
a  capricious  or  arbitrary  exercise  of  power 
in  such  respect.  Such  a  review  Is  not  a  re- 
view of  a  question  of  fact  but  of  law.  A 
ruling  granting  or  refusing  a  motion  for  a 
new  trial  Is  certainly  reviewable  when  the 
proceedings  with  respect  to  it  are  properly 
preserved  and  presented.  That  has  not  been 
questioned.  Of  course  the  ruling  will  not  be 
disturbed  on  evidence  in  conflict  or  on  mat- 
ters Involving  discretion.  Yet  our  power  to 
correct  a  plain  abuse  of  discretion  br  undo 
a  mere  capricious  or  arbitrary  exercise  of 
power  cannot  be  doubted. 

We  have  said  this  much,  in  view  of  plain- 
tiff's contention  and  of  opinions  heretofore 
somewhat  loosely  expressed  at  the  bar,  that 
in  a  case  of  tort  tried  to  a  jury,  no  matter 
how  enormous  or  flagrantly  outrageous  a 
verdict  may  be,  the  trial  court  alone  is  au- 
thorized to  grant  relief;  and  though  that 
court  may,  by  a  clear  abu^  of  discretion, 
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and  by  an  arbitrary  exercise  of  power,  have 
gone  as  wild  as  did  the  Jury  and  suffered 
an  outrageous  and  unjust  verdict  to  stand, 
or  on  mere  whimsical  and  capricious  grounds 
set  a  verdict  aside  amply  supported  by  com- 
petent evidence,  yet  we  are  powerless  to  In- 
terfere. We  do  not  so  understand  the  prior 
decisions.  In  all  of  them  where  It  was  said 
this  court  Is  not  authorized  to  review  a  ques- 
tion of  excessive  damages,  such  question  be- 
ing one  of  fact,  the  statements  are  qualified, 
except  to  ascertain  "If  there  Is  any  evidence 
to  support  the  verdict,"  "except  so  far  as 
may  be  necessary  to  determine  questions  of 
law."  We  reaffirm  that  And  since  an  as- 
signment based  on  a  ruling  alleged  to  have 
been  made  by  an  abuse  of  discretion  or  by  a 
mere  capricious  or  arbitrary  exercise  of  pow- 
er. In  granting  or  refusing  a  new  trial,  pre- 
sents a  question  of  law,  not  of  fact,  we  may 
as  such  review  It 

[21]  Now,  looking  at  the  question  In  hand, 
there  is  nothing  to  show  that  this  verdict 
resulted  from  passion  or  prejudice,  and  cer- 
tainly nothing  to  show  the  trial  court,  in 
overruling  the  motion,  abused  his  discretion 
or  acted  capriciously  or  arbitrarily.  The 
only  attempt  to  show  anything  of  that  Und 
is  by  arithmetical  computations  that  the 
cost  of  rearing  a  boy  14  years  of  age  would 
about  equal  his  earnings  and  that  upon  the 
doctrine  of  chances  it  is  not  likely  he,  after 
bis  minority,  would  have  yielded  much,  If 
anything,  to  his  parents  of  any  greater  pe- 
cuniary value.  We  think  no  abuse  of  dis- 
cretion shown  in  overruling  the  motion. 

Let  the  Judgment  be  affirmed,  with  costs. 

McCARTT,  0.  X,  and  FRICEl,  J.,  concor. 


STATE  T.  DYB. 

(Supreme  Court  of  Utah.     Feb.  6,  1914.) 
1.  HoiaciDB     (I     340*)— AppeaI/— Habuij:88 

EBBOB— iNSTEUCTIONft— DkGREB  OF  OFFKNBK. 

The  court  fully  explained  to  the  jury  the 
different  degrees  of  homicide,  and,  after  fully 
charging  on  first  degree  murder,  instructed  tliat 
the  offense  of  second  degree  murder,  vdnntary 
manslaughter,  and  involuntary  manslaughter 
were  necessarily  included  in  the  offense  of  first 
degree  murder  charged,  and  that  accused  might 
be  convicted  of  any  offense  so  included,  and  that 
second  degree  murder  was  lower  in  degree  than 
first  degree  murder,  and  voluntary  manslaughter 
lower  than  second  degree  murder,  and  invoiun* 
tary  manslaughter  lower  in  degree  than  volun- 
tary manslaughter,  and,  if  there  was  a  rea- 
sonable doubt  as  to  which  of  two  or  more  de- 
grees of  offense  accused  was  guilty  of,  the  jury 
could  only  convict  him  of  the  lowest  of  such  de- 
grees. The  court  further  instructed  that  every 
person  guilty  of  first  degree  murder  should  snr- 
fer  death,  or,  upon  the  recommendation  of  the 
jury,  may  be  Imprisoned  at  liard  latwr  for  life, 
in  tne  court^s  discretion.  The  verdict  was  for 
murder  in  the  first  degree  without  any  recom- 
mendation. Held,  in  view  of  the  fact  that  the 
jury  made  no  recommendation  for  life  impris- 
onment, accused  could  not  liave  t>een  prejudiced 


by  the  conrf  s  failure  to  instruct  as  to  the  pun- 
ishment appropriate  to  each  degree  of  homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  (§  716-717,  720;  Dec.  Dig.  |  340.»J 
2.  CanaRAi.   Law    (|   828»)— Omdibh-itt— 

TBSTiMoirr  False  in  Pabt. 

The  court  instructed  tliat  it  the  jury  believed 
that  any  witness  had  willfully  testified  falsely  to 
any  material  facts.  It  could  disregard  the  whole  of 
the  testimony  of  sacb  witness,  except  as  he  may 
have  l>een  corrolxnrated  by  credible  witnesses  or 
evidence,  and  further  instructed  that  the  jury 
were  the  exclusive  judges  of  the  facts  and  of 
the  weight  of  the  evidence  and,  in  weighing  the 
evidence,  could  consider  the  bias  of  any  witness 
and  determine  from  the  facts  what  weight 
should  be  given  to  the  testimony  of  any  witness, 
and  that  it  was  not  bound  to  believe  all  the  wit- 
nesses may  have  testified  to,  but  could  believe 
one  witness  as  against  many,  or  vice  versa,  and 
should  acquit  if,  after  considering  all  of  the  evi- 
dence, it  could  reasonably  explain  the  facts  giv- 
en in  evidence  on  any  reasonable  ground  ouer 
than  guilt  Held,  tliat  the  first  instruction 
could  not  liave  been  prejudicial  to  accu8ed.t 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1092-1996,  8168 ;  Dec  Dig. 
I  823.»] 

Appeal  from  District  Court,  Salt  Lake 
County. 

Idellus  M.  Dye  was  convicted  of  first  de^ 
gree  murder,  and  he  appeals.    Affirmed. 

Soren  X,  Chzlstensen,  of  Salt  Lake  City, 
for  appellant  A.  R.  Barnes,  Atty.  Oen.,  and 
B.  V.  Hlggins  and  O.  A.  Iverson,  Asst  Attys. 
Gen.,  for  the  State. 

McCARTX',  a  J.  The  defendant  was  oon- 
Ticted  in  the  district  court  of  Salt  Lake  conn- 
ty  of  the  crime  of  murder  in  the  first  degree. 
From  the  Judgment  Imposing  the  death  pen- 
alty, defendant  lias  appealed  to  this  court 

[1]  No  bill  of  exceptions  was  prepared  and 
settled  In  the  case;  hence  the  appeal  is  on 
the  Judgment  roll  alone.  The  alleged  errors 
assigned  and  discussed  by  defendant  relate 
to  certain  of  the  court's  instructions  to  the 
Jury.  The  alleged  error  most  grievously  com- 
plained of  by  counsel  for  defendant  is  tliat 
the  court,  in  defining  to  the  Jury  the  different 
degrees  of  homicide,  failed  to  Inform  them 
of  "the  punishment  appropriate  to  each." 
The  court  in  its  charge,  carefully  and  some- 
what elaborately  explained  to  the  Jury  the 
different  degrees  of  homicide  as  defined  and 
fixed  by  the  statute.  After  fully  charging 
them  as  to  first  degree  murder,  the  court 
among  other  things.  Instructed  the  Jury  that : 
"The  offense  of  murder  in  the  second  degree, 
and  of  voluntary  manslaughter,  and  of  In; 
voluntary  manslaughter,  are  necessarily  in- 
cluded in  the  offense  charged  in  the  informa- 
tion, and  under  the  laws  of  this  state  the 
defendant  may  be  convicted  of  either  of  such 
offenses  so  included,  and  you  are  instructed 
that  nfurder  In  the  second  degree  Is  lower  In 
degree  than  murder  in  the  first  degree,  and 
that  voluntary  manslaughter  Is  lower  in  de- 
gree than  murder  in  the  second  degree,  and 
that  involuntary  manslaughter  is  lower  in 
degree  than  voluntary  manslaughter,  and  if. 


*7or  other  casM  He  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'zJndezes 


t  State  V.   Morris,   123  Pac.  S80 ;     SUte  v.   Reeie,  135  Pac.  270. 
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in  this  case,  yon  are  satisfied  from  aU  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  has  committed  a  public  oftense, 
and  there  Is  in  your  mind  a  reasonable  doubt 
as  to  which  of  two  or  more  degrees  he  Is 
guilty,  you  can  convict  him  of  the  lowest 
of  such  degrees  only."  The  court  also  charg- 
ed the  jury  in 'the  language  of  the  statute  as 
follows :  "Every  person  guilty  of  murder  In 
the  first  degree  shall  suffer  death,  or,  upon 
the  recommendation  of  the  Jury,  may  be  im- 
prisoned at  hard  labor  in  the  state  prison  for 
life,  in  the  discretion  of  the  court"  The  jury 
were  thus  advised  that  the  penalty  for  first 
degree  murder  is  death,  unless  In  their  ver- 
dict they  recommended  that  the  defendant  be 
imprisoned  in  the  state  prison  at  hard  labor 
for  life ;  and  that  the  court  upon  such  rec- 
ommendation, but  not  otherwise,  could,  in  its 
discretion.  Impose  a  sentence  of  life  imprison- 
ment The  jury,  notwithstanding  they  were 
thus  fully  Instructed  regarding  the  different 
degrees  of  homldde,  and  that  if  they  found 
the  defendant  guilty  of  murder  in  the  first 
degree  the  court,  uiran  their  recommendation, 
but  not  otherwise,  could  Impose  a  sentence 
of  life  imprisonment,  nevertheless  returned 
a  verdict  of  first  degree  murder  vrlthout  sncb 
a  recommendation.  The  defendant  therefore, 
in  view  of  the  fact  that  the  jury  by  their  vw 
diet  found  him  guilty  of  first  degree  murder 
and  declined  to  make  such  reconunendatlon, 
could  not  have  been  prejudiced  b^  the  failure 
of  the  court  to  state  to  the  jury  the  penalty 
of  the  lower  degrees  of  homicide.  The  jury 
having  refused  to  reoommoid  life  Imprison- 
ment, the  lesser  penal^  for  murder  in  the 
first  degree,  it  Is  not  reasonable  to  suppose 
they  would  have  found  the  defendant  guilty 
of  one  of  the  lesser  degrees  of  homicide  had 
they  been  instructed  what  the  penalty  is  for 
each  of  the  separate  degrees  of  homicide. 
That  assignment  of  error  is  therefore  over- 
ruled. 

[2]  The  giving  of  the  following  instruction 
is  also  assigned  as  error:  "If  you  shall  be- 
Ueve  any  witness  has  wlllfnlly  testified  false- 
ly to  any  material  fact  in  the  case,  you  are 
at  liberty  to  disregard  the  whole  of  the  testi- 
mony of  such  witness,  except  as  he  may  have 
been  corroborated  by  credible  witnesses  or 
credible  evidence  in  the  case."  An  instruc- 
tion identical  with  the  foregoing  was  given 
in  the  case  of  State  v.  Morris,  122  Pac. 
380,  recently  decided  by  this  court  We 
there  held  that  the  Instrnction,  considered  in 
connection  vrlth  the  balance  of  the  court's 
charge,  could  not  have  prejudiced  the  de- 
fendant This  doctrine  was  reaffirmed  in 
State  V.  Beese,  135  Pac.  270.  The  court  in 
the  case  at  bar,  as  in  the  Morris  Case,  in- 
structed the  jury  that  they  were  "the  ex- 
clusive judges  of  the  tacts"  and  of  "the 
weight  of  the  evidence" ;  that  in  weighing 
the  testimony  "you  may  consider  the  bias  of 
any  witness,  if  any  is  shown,  to  testify  in  fa- 


vor or  against  either  party,"  etc. ;  and  "from 
all  the  facts  and  circumstances  given  in  evi- 
dence before  you  determine  what  weigbt 
ought  to  be  given  to  the  testimony  of  anj 
witness.  You  are  not  bound  to  believe  all 
the  witnesses  may  have  testified  to,  nor  an 
you  bound  to  believe  any  witness ;  yon  mar 
beUeve  one  witness  as  against  many,  or  many 
witnesses  against  one,"  and  "if,  after  an  en- 
tire consideration  and  comitarison  of  all  the 
testimony  in  the  case,  you  can  reasonably  ex- 
plain the  facts  given  In  evidence  on  any  rea- 
sonable ground  other  than  the  guilt  of  tbe 
defendant,  you  should  acquit  him."  On  tbe 
authority  of  the  cases  of  State  v.  Morris,  and 
State  V.  Reese,  supra,  which  we  think  were 
correctly  decided,  th^  assignment  Is  over- 
ruled. 

Complaint  is  made  of  other  portions  of  the 
court's  charge,  but  we  do  not  deem  the  as- 
signments in  such  particulars  of  iniBrtnif 
importance  to  require  a  discussion. 

We  find  no  error  in  the  record. 

The  judgment  is  therefore  affirmed,  with 
directions  to  the  trial  court  to  fix  a  day  to 
carry  its  sentence  into  effect 

STBAUP  and  FRICK,  JJ.,  concur. 


CHIPMAN  V.  DISTRICT  COURT  OF 

FOUBTH  JUDICIAL  DIST. 

et  aL 

(Supreme  Court  of  Utah.    Feb.  7,  1914.) 

CanoNAL  Law  (I  260*)— Sumhast  Convic- 
tion— Appkai<— Record — Sxavicx  of  Nonet 
Where  the  record  sent  up  on  appeal  from 
a  conviction  before  a  justice  of  the  peace  did 
not  contain  proof  of  service  of  the  notice  of 
appeal  on  the  county  attorney,  accused  could 
prove  the  fact  of  due 'service  by  affidavit  ia 
the  justice's  court  and  have  the  proof  trans- 
mitted to  the  district  court  as  an  additjonal 
record,  and  was  not  limited  to  proof  by  indorse- 
ment of  acceptance  of  service  by  the  conntr  at- 
torney on  the  original  notice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  667-609;   Dec  Dig.  i  MSOM 

Original  application  for  mandamus  by  Fon 
Chipman  against  the  District  Court  of  tbe 
Fourth  Judicial  District  of  the  Stnte  of 
Utah,  Honorable  A.  B.  Morgan,  Jndge,  to 
compel  the  reinstatement  of  a  dismissed  ap- 
peal from  a  conviction  before  a  justice  of  tbe 
peace.     Writ  Issued. 

C.  M.  Beck,  of  American  Fork,  and  Geo. 
B.  Hancock,  of  Salt  Lake  City,  for  plain- 
tiff. Grant  C.  Bagley  and  J.  H.  McDonld, 
both  of  ProTO,  for  defendant 

STRAUP,  J.  On  plalntlfTs  application  we 
granted  an  alternative  writ  of  mandate  di- 
recting the  Judge  of  the  Fourth  Judicial  dis- 
trict to  reinstate  a  case  dismissed  by  him. 
or  to  show  cause.  Upon  service  of  tbe  writ 
the  Judge  answered  and  attempted  to  Justify 
the  dismissal. 

The  plaintiff,  on  the  6tb  of  June,  1913,  b-. 


*For  other  cuai  M*  lamo  topio  and  lactlon  NUMBER  In  Doe.  Dig.  ft  Am.  Die.  Koy-No.  SorlM  ft  Rap'r  ladexM 

Digitized  by 


m&h) 


CHIPMAN  V.  DISTRIC3T  COURT  OF  FOURTH  JUDICIAL  DIST. 


1195 


a  Justice  court,  on  a  criminal  cbarge  was 
couTlcted  In  a  case  wherein  he  was  the  de- 
fendant and  the  state  of  Utah  the  plalntifF, 
and  on  the  7th  of  June  was  adjudged  to  pay 
a  fine  of  |299.  From  that  judgment  be  pros- 
ecuted an  appeal  to  the  district  court  On 
that  day  he  filed  a  proper  notice  of  appeal 
in  due  form  with  the  justice.  A  copy  there- 
of was  deUrered  to  the  sheriff  of  the  county 
for  service  on  the  county  attorney;  the  at- 
torney representing  the  state.  The  sheriff 
delivered  the  copy  to  the  county  attorney  on 
the  10th  of  June.  On  the  7th  the  defendant 
filed  with  the  justice  an  undertaking  on  ap- 
peal, which  was  approved  by  the  Justice. 
The  Justice,  at  the  request  of  the  county  at- 
torney, transmitted  a  transcript  of  the  rec- 
ord to  the  district  court  The  case  was  dock- 
eted In  the  district  court  and  placed  on  the 
calendar,  and  the  defendant  ordered  to  ap- 
pear for  arraignment  on  the  2d  of  July. 
Before  he  was  arraigned,  he,  on  that  day, 
served  on  the  county  attorney  a  new  notice 
of  appeal  in  due  form,  service  of  which  was 
accepted  by  the  county  attorney,  and  filed  it 
in  the  district  court.  The  defendant  was 
thereupon  arraigned  on  that  day  and  enter- 
ed his  plea  of  not  guilty.  The  case  was  set 
for  trial  on  the  9th  of  July.  On  the  8th  the 
county  attorney  moved  a  dismissal  of  the 
appeal  on  the  grounds  that  the  notloe  of 
appeal  was  not  served  on  the  county  attor- 
ney "as  required  by  law";  tbat  the  transcript 
of  the  record  transmitted  to  the  district 
court  did  not  show  that  the  first  or  any 
notice  was  served  on  the  county  attorney; 
that  the  second  notice  was  uncertain  and  am- 
biguous; and  that  no  undertaking  on  appeal 
was  filed  when  the  second  notice  was  served 
and  filed.  No  claim  is  made  that  a  proper 
undertaking  was  not  filed  when  the  first 
notice  was  filed  and  served.  The  defendant 
asked  time  to  make  a  record  in  the  Justice 
court  showing  that  the  first  notice  was  in 
fact  served  on  the  county  attorney,  and  leave 
to  have  such  additional  record  transmitted 
to  the  district  court  That  was  granted. 
He  thereupon,  by  affidavits  filed  in  the  jus- 
tice court,  showed  that  the  cQunty  attorney 
was  served  by  the  sheriff  with  the  first  no- 
tice on  the  10th  of  June.  The  justice  trans- 
mitted snch  additional  record  and  proof  to 
the  district  court  on  the  14th  of  July.    The 


defendant  also  made  It  appear  in  the  jus- 
tice court  that  the  county  attorney  was  serv- 
ed with  a  notice  of  appeal  on  the  2d  of  July, 
and  had  such  record  and  proof  also  trans- 
mitted to  the  district  court  A  hearing  on 
the  motion  was  set  for  the  16th  of  July. 
The  motion  was  partly  heard  on  that  day 
and  continued  from  time  to  time  until  the 
6th  of  October,  when  It  was  further  heard 
and  then  granted,  and  the  appeal  dismissed, 
on  the  grounds  stated  in  the  motion. 

The  statute  gave  the  defendant  the  right 
of  an  appeal  from  the  Justice  court  to  the 
district  court  "at  any  time  within  30  days 
from  the  time  of  the  rendition  of  the  judg- 
ment" The  statute  further  provides  that 
the  "notice  of  appeal  shall  be  filed  with  the 
Justice  and  a  copy  thereof  shall  be  served  on 
the  county  attorney."  A  proper  notice  of 
appeal,  in  due  form,  was  filed  with  the  Jus- 
tice on  the  same  day  the  judgment  was  ren- 
dered. A  copy  thereof  was  served  on  the 
county  attorney  three  days  thereafter.  The 
record,  as  first  transmitted  to  the  district 
court  did  not  show  service  of  the  notloe  <hi 
the  county  attorney.  The  defendant,  how- 
ever, made  proof  in  the  Justice  court  that  the 
notice  was  in  fact  served  on  the  county  at- 
torney by  the  sheriff  on  the  10th  of  June, 
three  days  after  the  rendition  of  the  judg- 
ment and  caused  such  proof  and  additional 
record  to  be  transmitted  to  the  district  court 
Nowhere  Is  the  fact  disputed  that  the  coun- 
ty attorney  was  so  served.  He  bat  in  effect 
asserted :  "Show  my  indorsement  of  accept- 
ance of  service  on  the  original  notice."  The 
district  court  looking  at  the  notice,  finding 
no  snch  Indorsement  and  wholly  disregard- 
ing the  proof  of  service  as  made  by  the 
defendant  in  the  justice  court  and  trans- 
mitted to  the  district  court  dismissed  the 
appeaL  That  Is  all  there  is  to  this  mat- 
ter. Of  course  the  court  could  not  legally 
deprive  the  right  of  an  appeal  in  any  such 
manner  as  that  The  dismissal  was  wholly 
unauthorized. 

Iiet  a  permanent  writ  Issue  directing  the 
court  below  forthwith  to  vacate  the  order 
dismissing  the  appeal,  to  reinstate  the  case, 
set  It  for  trial,  and  hear  it  on  the  merits. 
Such  is  the  order.    No  costs. 

Mccarty,  C.  J.,  and  FRICK,  J.,  concur. 
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FBANKUN  «t  al.  T.  CENTER  et  aL  (Court 
of  AppeaU  of  Colorado.  Feb.  11,  1914.)  Er- 
ror to  District Conrt,  Arapahoe  County:  Charles 
Cavender,  Judge.  Action  by  Charles  W.  Frank- 
lin and  others  against  Edward  W.  Center  and 
others.  There  was  a  judgment  for  defendants, 
and  plaintiffs  bring  error.  Affirmed.  Franklin 
&  Tedrow,  of  Denver,  for  plaintiffs  in  error. 
Thomas,  Bryant,  Nye  ft  Malbourn,  and  W.  O. 
Danks,  all  of  Denver,  for  defendants  in  error. 

CUNNINGHAM,  (P.  J.  PlainUffs  in  error 
brought  their  action  in  the  district  court,  which 
was  in  the  nature  of  a  bill  of  discovery  and  for 
an  accounting  with  reference  to  an  alleged  part- 
nership between  themselves  and  the  individual 
defendants.  The  case  was  tried  to  the  court 
without  a  jury,  and  after  many  days  spent  in 
takini;  testimony  and  in  oral  arguments  the 
trial  judge  determined  all  of  the  issues  of  fact 
and  of  law  in  favor  of  the  defendants  in  error, 
and  entered  judgment  accordingly.  There  are 
no  disputed  questions  of  law  involved.  A  re- 
view of  the  facts  and  the  2,000  or  more  folioa 
of  evidence  would  be  of  no  possible  benefit  to 
any  of  the  parties  concerned.  We  think  the  evi- 
dence abundantly  supports  the  findings  of  the 
trial  court  that  there  was  no  partnership,  and 
that  the  original  attempt  on  the  part  of  all 
concerned  to  float  a  bond  issue  upon  certain 
irrigation  projects,  and  all  agreements  with 
reference  thereto,  bad  been  entirely  abandoned 
by  Mr.  Franklin  and  his  associates  before  Mr. 
Center  and  his  associates  succeeded,  upon  an 
altogether  different  basis,  in  floating  a  bond 
inae  and  perfecting  the  titles  contemplated  by 
the  original  undertaking.  The  whole  basis  for 
tbe  billreets  upon  the  theory  of  bad  faith  on 
the  part  of  the  individual  defendants  in  error, 
and  especially  Mr.  Center.  The  trial  court 
completely  exonerates  Mr.  Center,  and  we 
think  the  evidence  supports  the  action  of  tbe 
trial  judge  in  this  behalf.  The  judgment  of  the 
trial  court  is  affirmed. 

SUSSEX  NAT.  BANK  OF  NEWTON  v. 
ADAMS.  (Court  of  Appeals  of  C!olorado.  Feb. 
11,  1914.)  Error  to  District  Conrt,  Denver 
County;  George  W.  Allen,  Judge.  Action  by 
the  Sussex  National  Bank  of  Newton,  a  corpo- 
ration, against  Guy  Adams.  There  was  a  judg- 
ment granting  part  of  plaintiff's  demand,  and  it 
brings  error.  Reversed  and  remanded,  with  di- 
rections. Frank  E.  Gregg,  of  Denver,  for  plain- 
tiff in  error.  A.  M.  Stevenson,  of  Denver,  for 
defendant  in  error. 

CUNNINGHAM,  P.  J.  Action  on  a  promis- 
Bory  note.  Defendant,  who  was  one  of  four  in- 
dorsers,  admitted  his  liability  for  one-fourth 
of  the  whole  amount  represented  by  the  note, 
but  insisted  that,  by  reason  of  an  understand- 
ing or  agreement  with  the  bank,  this  was  tbe 
extent  of  his  liability.  Verdict  and  judgment 
went  against  defendant  for  that  portion  of  the 
note — that  is  to  say,  for  one-fourth  of  the  whole 
amount,  and  no  more — and  tbe  bank  brings  the 
case  here  on  error.  The  evidence  shows  con- 
clusively that  defendant  was  liable  for  the  full 
amount  -of  the  note  and  interest,  and  the  trial 
court  should  have  so  instructed  the  jury,  and 
directed  a  verdict  accordingly.  This  being  the 
situation,  the  numerous  errors  committed  by 
the  trial  judge  in  admitting  improper  evidence 
offered  on  behalf  of  the  defendant,  and  in  ex- 
cluding proper  evidence  offered  on  behalf  of 
the  plaintiff,  need  not  be  considered.  The  judg- 
ment is  reversed,  with  directions  to  the  trial 
court  to  enter  judgment  for  tbe  plaintiff  for  the 


full  face  of  the  note,  with  interest,  aa  prayed 
for  in  the  complaint,  and  for  coats.  Beveiaed, 
with  directions. 


BROOKS  ▼.  FBNIMORB  et  aL  (Supreme 
C!ourt  of  Oklahoma.  Feb.  10, 1914.)  Error  from 
Superior  Ck>urt,  Oklahoma  County;  Edward 
Deweea  Oldfield,  Judge.  Action  between  C.  W. 
Brooks  and  O.  O.  Fenimore  and  others.  From 
the  judgment,  Brooks  brings  error.  Dismissed. 
H.  A.  Kroeger,  of  Oklahoma  City,  for  plaintiff 
in  error.  D.  B.  Welty,  of  Oklahoma  (Sty,  for 
defendants  In  error. 

KANE,  J.  This  cause  comes  on  to  be  heard 
upon  the  motion  to  dismiss  filed  by  the  defend- 
ant in  error  upon,  among  others,  the  following 
ground:  "That  the  case-made  attached  to  said 
petition  in  error  was  not  served  upon  defendant 
in  error  nor  settled  and  signed  by  said  trial 
court  within  three  days  after  the  rendition  of 
the  rulings  and  order  from  which  said  appeal  is 
sought  to  be  perfected,  nor  within  any  extension 
of  time  granted  by  the  trial  court  That  said 
case-made  was  not  settled  and  signed  by  said 
trial  court  within  six  months  after  dte  making 
and  the  entn^  of  the  rulings  and  orders  of  said 
trial  conrt,  from  which  rulings  and  orders  said 
plaintiff  in  error  seeks  to  appeaL"  The  appeal 
must  be  dismissed  upon  the  grounds  stated.  AU 
the  Justices  concur. 


HARNED  ▼.  NASH  et  al.  (Supreme  Court 
of  Oklahoma.  Feb.  10,  1914.)  Error  from 
Superior  Court,  Oklahoma  (bounty;  Edward 
Dewees  Oldfield,  Judge.  Acticm  biatween  Lee 
Hamed  and  Joseph  Nash  and  Mary  E  Nash, 
with  A.  L.  Hilpirt  and  J.  T.  Walter  impleaded. 
From  the  judgment,  Hamed  brings  error.  Dis- 
missed. Philip  E.  Winter,  of  Oklahoma  City, 
for  plaintiff  in  error.  Harris  &  Nowlin,  of 
Oklanoma  City,  for  impleaded  defendanta  in 
error. 

KANE,  J.  This  cause  comes  on  to  be  heard 
upon  the  motion  to  dismiss  filed  by  the  defend- 
ants in  error  upon  the  groonds,  among  others, 
that  "the  purported  &ial  order  and  judgment 
of  the  court  from  which  this  appeal  Is  attempted 
to  be  taken  was  made  and  entered  on  the  29th 
day  of  May,  1913,  and  that  no  prseoipe  for  a 
summons  in  error  was  ever  filed  or  issued  by 
this  court  in  said  cause  within  six  months 
from  said  date;  that  no  summons  in  error  was 
ever  issued  or  served  upon  these  defendants 
or  upon  any  of  the  defendants  in  error  in  said 
action,  nor  has  there  ever  been  any  waiver  of 
such  service  of  said  summons  in  error  or  general 
appearance  entered,  made,  or  filed  by  any  of 
said  defendants  in  error  in  said  action,  and 
that  more  than  six  months  have  elapsed  since 
the  date  of  the  alleged  final  order  or  judprment 
from  which  this  purported  appeal  Is  taken." 
The  foregoing  grounds  are  sufficient  to  sustain 
the  motion  to  dismiss.  The  motion  to  dismiss 
is  sustained.    All  the  Justices  concur. 


HINES  T.  MODERN  WOODMEN  OP 
AMERICA  et  al.  (Supreme  Court  of  Okla- 
boma.  Feb.  10,  1914.)  Action  by  Maggie  E. 
Hines  against  the  Modem  Woodmen  of  Amer- 
ica and  others.  The  judgment  was  reversed, 
with  directions  to  enter  judgment  for  plaintiff 
for  $1,000  (137  Pac.  675),  and  she  moves  to 
tax  all  costs  against  Mary  Redmond.  Ordered 
that  costs  be  taxed  equally  to  Mary  Redmond 
and  plaintiff.  P.  Li.  Bo.vnton,  of  Kinefisber. 
for  plaintiff  in  error.    Hinch  &^  Bradley  and 
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Geo.  L.  Bowman,  all  ot  Kingfisher,  for  defend- 
ants in  error. 

PER  CURIAM.  Maggie  E.  Hines  having 
filed  a  motion  herein  for  an  order  taxing  all  the 
coats  against  Mary  Redmond,  and  the  same 
having  been  considered,  it  is  ordered  tliat  under 
section  5261,  Rev.  It.  1010,  the  costs  should  be 
equally  divided,  and  one-half  taxed  to  Mary 
Redmond  and  tne  othei^'to  Maggie  E.  Hines. 


BARRETT  v.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Feb.  21,  1914.)  Appeal 
from  Connty  Court,  Hughes  County;  J.  Ross 
Bailey,  Jadge.  Irvin  Barrett  was  convicted  of 
a  violation  of  the  prohibitory  law,  and  appeals. 
Affirmed.  Crump  &  Skinner,  of  HoldenviUe, 
for  plaintiff  in  error.  Chas.  West,  Atty.  Gen., 
and  C.  J.  Davenport,  Asst.  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  upon  an  information  charging  the  un- 
lawful sale  of  intoxicating  liquor  to  one  Aaron 
Toby,  and  on  the  27th  day  of  January,  1913,  in 
accoraance  with  the  verdict  of  the  jury,  he  was 
sentenced  to  be  confined  30  days  in  the  county 
jail  and  to  nay  a  fine  of  $100.  No  brief  has 
been  filed.  We  have  examined  the  information, 
the  instructions  of  the  court,  and  the  judgment 
and  sentence,  and  we  have  discovered  no  error 
which  will  warrant  a  reversal  of  the  judgment. 
The  judgment  is  therefore  affirmed.  Mandate 
forthwith. 


COLLINS  V.  CITY  OF  NOWATA.  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Feb.  21, 
1914.)  Appeal  m>m  County  Court,  Nowata 
Ctonnty;  Wm.  F.  Gilluly,  Judge.  B^ank  (Col- 
lins was  convicted  on  appeal  from  the  police 
court  of  the  city  of  Kowata  to  the  county 
court,  of  having  unlawful  possession  of  in- 
toxicating liquor  in  violation  of  a  city  ordi- 
nance, and  appeals.  Appeal  dismissed.  Bert 
Van  Leuveu,  of  Nowata,  for  plaintiff  in  error. 

PER  CURIAM.  Plaintiff  in  error,  on  appeal 
from  the  police  court  of  the  dty  of  Nowata, 
was  tried  and  convicted  in  the  county  court  for 
the  unlawful  possession  of  intoxicating  liquor, 
contrary  to  an  ordinance  of  said  city,  and  he 
was  sentenced  to  be  confined  for  30  days  in  the 
city  jail  and  to  pay  a  fine  of  $75.  An  appeal 
was  taken  by  filing  in  this  court  on  March  19, 
1913,  a  petition  in  error  with  case-made.  No 
brief  has  been  filed,  and  no  appearance  made. 
It  appearing  that  the  appeal  has  been  abandon- 
ed, said  appeal  is  dismissed,  and  the  cause  re- 
manded to  the  county  court  of  Nowata  county. 
Mandate  forthwith. 


DEER  T.  CITX  OF  NOWATA.  (Criminal 
Court  of  Appeals  of  Oklahoma.  Feb.  21,  1914.) 
Appeal  from  County  Court,  Nowata  County; 
Wm.  F.  Gilluly,  Judge.  Elmer  Deer  was  con- 
victed, on  appeal  from  the  police  court  of  the 
city  of  Nowata  to  the  county  court,  of  having 
unlawful  possession  of  intoxicating  liquor  in 
violation  of  a  city  ordinance,  and  appeals.  Ap- 
peal dismissed.  Bert  Van  Leuven,  of  Nowata, 
for  plaintiff  in  error. 

PER  CURIAM.  Plaintiff  in  error,  on  appeal 
from  the  police  court  of  the  city  of  Nowata,  waa 
tried  and  convicted  in  the  county  court  for  the 
unlawful  possession  of  intoxicating  liquor,  con- 
trary to  an  ordinance  of  said  city,  and  he  was 
sentenced  to  be  confined  for  15  days  in  the  city 
jail  and  to  pay  a  fine  of  $75.  An  appeal  was 
taken  by  filing  in  this  court  on  March  19,  1913, 
a  petition  in  error  with  case-made.  No  brief 
has  been  filed,  and  no  appearance  made.  It 
appearing  that  the  appeal  has  been  abandoned, 
said  appeal  is  dismissed,  and  the  cause  remand- 
ed to  the  county  court  of  Nowata  connty.  Man- 
date forthwith. 


JUBY  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Feb.  4,  1914.)  Appeal  from 
County  (Jourt,  Tulsa  County;  N.  J.  Gubser, 
Judge.  Al  Juby  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.  Reversed.  Da- 
vidson &  Williams,  of  Tulsa,  for  plaintiff  in  er- 
ror.    The  Attorney  General,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  in  the  county  court  of  Tulsa  county 
upon  an  indictment  presented  by  a  grand  jury 
in  the  district  court,  which  was  duly,  transfer- 
red from  the  district  court  to  said  county  court, 
wherein  the  defendant  was  charged  with  having 
unlawfully  sold  to  one  Charles  Fine  one  glass 
of  whisky,  and  in  accordance  with  the  verdict 
of  the  jury  he  was  on  the  30th  day  of  November, 
1912.  sentenced  to  be  confined  in  the  county 
jail  for  30  days,  and  to  pay  a  fine  of  $50.  From 
this  Judgment  he  appealed,  by  filing  in  this  court 
on  February  18,  1913,  a  petition  in  error  with 
case-made.  Upon  arraignment  the  defend- 
ant filed  his  duly  verified  motion  to  set  aside  the 
indictment,  which  motion  and  agreed  statement 
of  facts  are  the  same  as  in  the  case  of  Viers 
V.  State,  10  Okl.  Cr.  — ,  134  Pac.  80,  which 
motion  to  set  aside  was  overruled  and  excep- 
tion allowed.  This  presents  the  identical  ques- 
tion passed  upon  in  the  Viers  Case.  For  the 
reasons  given  m  the  opinion  in  that  case,  for  er- 
ror of  the  court  in  overruling  the  motion  to  set 
aside  the  indictment,  the  judgment  of  convic- 
tion is  reversed,  and  a  new  trial  awarded. 

MILLER  V.  TOWN  OF  8HATTUCK. 
(CMminal  Court  of  Appeals  of  Oklahoma.  Jan. 
29,  1914.)  Appeal  from  Ck>unty  Ourt,  Ellis 
County;  A.  L.  Squire,  Judge.  T.  N.  Miller  was 
convicted  of  violating  an  ordinance  of  the  Town 
of  Shattuck,  and  appeals.  Affirmed.  Perry  J. 
Morris  and  J.  O.  Aubuchon,  both  of  Shattuck, 
for  plaintiff  in  error.  B.  F.  Barnett,  of  Shat- 
tuck, and  Frank  E.  Ransdell,  Co.  Atty.,  of  Ar- 
nett,  for  defendant  in  error. 

PER  CURIAM.  The  plaintiff  In  error,  T.  N. 
Miller,  was  convicted  in  the  justice  of  the  peace 
court  of  the  town  of  Shattuck  on  a  charge  of 
failing  and  refusing  to  pay  an  occupation  tax 
imposed  by  the  town  ordinances  of  the  town 
of  Shattuck,  and  his  punishment  fixed  at  a  fine 
of  $25  and  costs.  From  the  proof  in  the  record 
it  dearly  appears  that  the  plaintiff  in  error  fail- 
ed and  refused  to  pay  the  license  tax  lawfully 
imposed  by  the  town  ordinance  of  Shattuck,  ap- 
parently on  the  ground  that  the  town  had  no 
right  to  impose  such  tax.  This  is  one  of  many 
appeals  that  have  no  place  in  this  court.  Town 
ordinances  of  incorporated  towns  that  impose 
a  lawful  license  tax  on  persons  engaged  in  busi- 
ness in  such  towns  should  be  observed,  and  when 
they  are  not  observed,  if  legally  adopted,  the 
penalties  provided  should  be  applied.  This  ap- 
peal is  wholly  without  merit.  The  judgment 
IS  therefore  affirmed. 

DOYLE  and  FURMAN,  JJ.,  concur. 

MILLS  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Feb.  2,  1914.)  Appeal 
from  County  Court,  Tulsa  County ;  N.  J.  (3ub- 
ser,  Judge.  Robert  L.  Mills  was  convicted  of 
violating  the  prohibition  law,  and  appeals.  Re- 
versed. Luther  James,  of  Tulsa,  for  plaintiff 
in  error.  Chas.  West,  Atty.  Gen.,  and  J.  J. 
Davenport,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Upon  an  information  filed 
on  the  3d  day  of  November,  1911,  charging  that 
"on  the  2d  day  of  November,  A.  D.  1911,  Robert 
L.  Mills  did  unlawfully  sell  to  one  Shawnee 
Chisholm  one  glass  of  whisky,"  the  plaintiff  in 
error  was  tried  and  convicted,  and  in  accordance 
with  the  verdict  of  the  jury  sentenced  to  be  con- 
fined in  the  county  jail  for  90  days  and  pay  a 
fine  of  $300.  Shawnee  Chisholm,  a  Creek  In- 
dian, was  the  only  witness  for  the  state.  His 
testimony  indicates  that  he  did  nat>have  any 
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direct  recollection  of  the  transaction  charged, 
and  he  was  asked  hj  the  prosecuting  attorney 
the  following  question:  ''Q.  Now,  to  refresh 
your  memory,  I  will  ask  you  if  about  five  min- 
utes ago,  in  the  liall,  you  didn't  tell  me  you 
bought  a  glass  of  whisky  for  which  you  paid 
him  16  cents  at  that  time  at  the  restaurant  in 
Sperry  ?"  Over  the  defendant's  objection  he  an- 
swered: "A.  No;  I  did  not  say  I  bought  whisky 
by  the  glass ;  I  bonght  it  that  way ;  I  bought 
50  cents  worth  from  him."  Q.  Did  yon  buy  a 
glass  of  whisky  on  that  occasion?  A.  I  don't 
know  whether  I  bought  a  single  glass  or  more,  I 
don't  know."  After  evasive  answers  to  several 
leading  questions,  the  record  shows  that  Mr. 
Crossland,  who  was  prosecuting  the  case,  said: 
"Judge,  I  think,  if  you  will  put  this  man  in 
j.ail  a  while,  he  will  remember  it."  On  cross- 
examination  he  said  that  he  had  a  fight  with 
the  defendant  Robert  L.  Mills  in  his  restaurant 
that  day  and  then  went  and  had  him  arrested  on 
this  charge ;  that  John  Pritchard,  Aaron  Tyner, 
Ralph  Tyner,  and  Bruce  Shawnee  were  all 
drunk  and  went  with  him  to  the  defendant's 
restaurant,  but  they  did  not  see  him  buy  the 
whisky ;  that  he  swore  out  the  warrant  be- 
cause he  was  mad  at  the  defendant  for  putting 
him  out  of  his  place  of  business;  that  he  had 
not  8i>oken  a  word  to  the  defendant  since  that 
time.  Robert  L.  Mills,  the  defendant,  as  a  wit- 
ness in  his  own  behalf,  testified  that  on  the  2d 
day  of  November,  last  year,  the  prosecuting 
witness  came  into  his  place  of  business  in  the 
town  of  Sperry  drunk  and  assaulted  him,  and 
they  had  a  fight  that  resulted  in  the  defendant 
throwing  him  out  of  his  place  of  business,  and 
the  next  day  the  prosecuting  witness  had  him 
arrested  for  assault  and  for  selling  whisky ; 
that  he  had  conducted  a  restaurant  in  Sperry 
for  four  ^ears,  had  never  sold  any  whisky  to  the 
prosecuting  witness  or  any  other  person,  and 
did  not  have  a  federal  license  to  sell  whisky.  It 
is  earnestly  insisted  that  the  evidence  is  mani- 
festly insufficient  to  sustain  the  verdict,  and 
that  the  court  erred  in  overruling  a  motion  for 
a  new  trial  for  this  reason.  Considering  the 
contradictory  statements  of  the  complaining 
witness,  and  the  admitted  fact  that  he  made 
complaint  against  the  defendant  because  the  de- 
fendant had  whipped  him,  we  do  not  think  that 
his  testimony  was  worthy  of  credence.  The  cas- 
es are  rare  in  which  this  court  will  interfere  to 
disturb  the  judgment  of  the  trial  court,  and  it 
is  only  in  a  case  where  the  verdict  is  dearly 
contrary  to  the  evidence,  or  when,  from  the 
doubtful  character  of  the  evidence  against  the 
defendant,  it  is  evident  that  the  jury  were  in- 
fluenced by  passion  or  prejudice,  that  a  new  trial 
will  be  granted.  It  is  our  opinion  that  the  ver^ 
diet  anof  judgment  in  this  case  is  clearly  con- 
trary to  the  evidence.  The  judgment  of  con- 
viction is  therefore  reversed. 


PALMER  T.  OITT  OF  NOWATA.  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Feb.  21, 
1914.)  Appeal  from  County  Court,  Nowata 
County ;  Wm.  F.  Gilluly,  Judge.  Frank  Palmer 
was  convicted,  on  appeal  from  the  police  court 
of  the  city  of  Nowata  to  the  county  court,  of 
having  unlawful  possession  of  intoxicating  liq- 
uors in  violation  of  a  city  ordinance,  and  ap- 
peals. Appeal  dismissed.  Bert  Van  Leuven,  of 
Nowata,  for  plaintiff  in  error. 

PER  CURIAM.  Plaintiff  in  error,  on  appeal 
from  the  police  court  of  the  dty  of  Nowata,  was 
tried  and  convicted  in  the  county  court  for  the 
unlawful  possession  of  intoxicating  liquor,  con- 
trary to  an  ordinance  of  said  city,  and  he  was 
sentenced  to  l>e  confined  for  30  days  in  the  city 
jail  and  to  pay  a  fine  of  $50.  An  appeal  was 
taken  by  filing  in  this  court  on  March  19,  1913, 
petition  in  error  with  case-made.  No  brief  has 
been  filed,  and  no  appearance  made.  It  appear- 
ing that  the  appeal  has  been  abandoned,  said 
appeal  ia  dismissed,  and  the  cause  remanded  to 


the  connty  court  of  Nowata  county, 
forthwith. 


Mandate 


PBNNBR  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Feb.  7,  1914.)  Appeal 
from  County  Court,  Beckham  County;  B.  H. 
Gipson,  Judge.  Walter  Penner  was  convicted 
of  violating  the  prohibitory  law,  and  appeals. 
Afitaned.  X).  W.  Tracy,  of  Sayre,  for  plaintiff 
in  error.  Chas.  West,  Atty.  Gen.,  and  C.  J. 
Darenport,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  waa  tried 
and  convicted  upon  an  information  which 
cliareed  the  unlawful  sale  of  whisky  to  one  J. 
A.  Mulky  and  on  the  21st  day  of  January,  1913. 
was  sentoiced  to  be  confined  in  the  county  jail 
for  a  period  of  160  days  and  to  pay  a  fine  of 
$300.  An  appeal  was  perfected  by  filing  in  this 
court  on  March  6,  1913,  a  petition  in  error  with 
case-made.  After  a  careful  examination  of  the 
various  questions  raised,  we  are  satisfied  that 
under  well-settled  rules,  sustained  and  upheld 
by  the  decisions  of  this  court,  no  error  has  been 
committed  to  the  prejudice  of  the  sulratantial 
rights  of  the  defendant.  The  judgment  of  the 
county  court  c^  Beckham  county  ia  therefore 
affirmed. 

PIERCE  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Feb.  27.  1914.)  Appeal 
from  County  Court.  Garfield  (bounty;  Wiufield 
Scott,  Judge.  Lee  Pierce  was  convicted  of  main- 
taining a  place  where  intoxicating  liquors  were 
sold,  and  appeals.  Reversed  and  remanded.  C. 
D.  Roseman,  of  Enid,  for  plaintiff  in  error.  C. 
J.  Davenport,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  Lee 
Pierce,  was  convicted  at  the  October,  1912, 
term  of  the  county  court  of  Gairfield  county  on 
a  charge  of  maintaining  a  place  wherein  intoxi- 
cating liquors  were  kept  for  the  purpose  of  sale, 
and  his  ptmishment  fixed  at  a  fine  of  $400  and 
imprisoniDPnt  in  the  county  jail  for  a  period  of 
30  days.  The  proof  on  behalf  of  the  state  shows 
thnt  a  raid  was  made  on  a  place  kept  by  the 
pU  in  tiff  Iq  error  in  the  town  of  Enid  on  the 
19th  day  of  May,  1912,  and  two  bottles  of 
whisk}'  and  some  ten  bottles  of  beer  were  found ; 
that  plaintiff  in  error  was  in  possession  of  the 
preiiiist-s.  Certain  enforcement  officers  testified 
that  the  place  had  a  reputation  of  being  a  place 
wherein  intoxicating  liquors  were  kept  and  sold; 
that  such  place  had  had  such  reputation  for 
two  years  or  more.  No  proof  was  offered  on 
behalf  of  the  state  tending  to  show  that  the 
plaintiff  in  error  bad  paid  a  special  internal 
revenue  tax,  or  that  he  had  ever  sold  any  intoxi- 
cating liquors  in  this  or  any  other  place.  Proof 
on  behalf  of  plaintiff  in  error  shows  that  he 
had  two  bottles  of  whisky  and  ten  bottles  of 
beer  in  the  building;  tliat  he  had  owned  the 
place  from  April  to  May  1st;  that  prior  to 
that  time  the  building  had  been  locked  up  un- 
der a  restraining  order  from  the  courts  on  ac- 
count of  tlie  fact  that  a  former  owner  had  been 
selling  intoxicating  liquor  therein.  Plaintiff  in  er- 
ror testified  that  be  went  to  the  place  some  time 
in  April,  and  moved  out  about  the  1st  of  May ; 
that  he  sold  the  place  about  the  8th  or  9th  of 
May  to  a  man  by  the  name  of  King;  that  he 
never  sold  any  intoxicating  liquor  in  the  place, 
and  was  not  maintaining  the  place  for  that 
purpose.  The  proof  disclosed  by  the  record  is 
insufficient  as  a  matter  of  law  to  sustain  the 
conviction.  There  Is  not  a  line  of  testimony 
on  behalf  of  the  state  to  indicate  that  the  plain- 
tiff in  error  ever  sold  liquor  in  the  building,  or 
was  interested  directly  or  indirectly  in  any  sale 
that  had  ever  been  made  therein.  In  fact,  there 
is  no  proof  in  this  record  to  indicate  that  any 
sale  ever  had  been  made  in  the  building  during 
the  time  it  was  in  possession  of  plaintiff  in  er- 
ror. The  greater  portion  of  the  testimony  in- 
troduced on  behalf  of  the  state  yn^  incompetent 
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as  against  thla  plaintiff  In  error.  The  law  In 
this  state  prohibits  and  penalizes  the  maintain- 
ing of  a  place  wherein  intoxicating  liquors  are 
kept  for  the  purpose  of  sale.  On  proof  that  a 
smiall  quantity  of  liquor  is  kept  in  the  place 
where  a  person  resides,  where  no  proof  that  the 
special  revenue  tax  had  been  paid  is  offered, 
and  no  proof  of  any  sale  ever  having  been  made 
ia  offered,  it  is  asking  a  great  deal  of  a  court  or 
jury  to  send  a  man  to  prison  for  maintaining  a 
place  wherein  such  liquors  are  kept  for  sale; 
m  fact,  it  is  more  than  the  fair-minded  citizen- 
ship of  any  community  demands  or  the  law 
tolerates.  We  think  that  this  judgment  should 
not  be  allowed  to  stand.  The  county  attorney, 
if  be  expects  to  maintain  convictions,  should 
make  out  a  case  that  will  conform  with  the 
rules  of  law.  Unless  he  can  do  so,  the  county 
should  be  saved  the  expense  of  unnecessary  liti- 
gation. The  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


TUCKER  T.   STATE.     (Criminal  Court   of 
Appeals  of  Oklahoma.    Feb.  11,  1014.)    Appeal 


from    Superior    Court,    Grady    County; 


ill 


Linn,  Judge.  John  A.  Tucker  was  convicted 
of  violating  the  prohibition  law,  and  appeals. 
-  Rever&ed.  Barefoot  &  Carmichael,  of  Chicka- 
sha,  for  plaintiff  in  error.  The  Attorney  Oen- 
eral,  for  the  State. 

Piaa  CURIAM.  This  appeal  is  prosecuted 
from  a  conviction  had  in  the  superior  court  of 
Qradv  count?,  in  which  plaintiff  in  error  was 
found  guilty  of  unlawfully  having  possession 
of  intoxicating  liquors.  It  is  a  companion  case 
with  that  of  John  A.  Tucker  v.  State,  9  OkL 
Cr.  S66,  132  Pac.  688,  and  presents  the  identi- 
cal question  passed  upon  in  that  case.  For 
the  reasons  given  in  the  opinion  in  that  case, 
the  judgment  of  the  lower  court  is  reversed, 
and  a  new  trial  awarded,  and  the  cause  re- 
manded to  the  county  court  of  Grady  coun^, 
as  the  successor  to  the  superior  court  of  Grady 
county  in  all  matters  therein  theretofore  pend- 
ing.   

UPTON  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Feb.  14,  1914.)  Appeal 
from  County  Court,  Tulsa  County;  N.  J.  Gub- 
ser,  Judge.  Tom  Ui)ton  was  convicted  of  hav- 
ing unlawful  possession  of  liquor,  and  appeals. 
Affirmed.  Flowers  Nelson  and  J.  R.  League, 
botli  of  Tulsa,  for  plaintiff  in  error.  Chas. 
West,  Atty.  Gen.,  and  Smith  C.  Matson  and  C. 
J.  Davenport,  Asst..  Attys.  Gen.,  for  the  State. 

PE!R  CURIAM.  The  plaintiff  in  error,  Tom 
Upton,   waa    convicted   at  the   October,   1912, 


term  of  the  county  coort  of  Tulsa  county  on 
a  charge  of  having  unlawful  possession  of  in- 
toxicating liquors  with  intent  to  sell  the  same, 
and  his  punishment  fixed  at  a  fine  of  $260  and 
imprisonment  in  the  county  jail  for  a  period  of 
90  days.  A  careful  reading  of  the  record  in 
this  cause  reveals  no  error  sufficient  to  disturb 
the  judgment  of  the  lower  court  It  is  there- 
fore affirmed. 

WAITS  T.  STATE.    (Criminal  Court  of  Ap- 

Jieals  of  Oklahoma.  Feb.  21,  1914.)  Appeal 
rom  County  Court  Hughes  County.  M.  A. 
Waits  was  convicted  of  a  violation  of  the  pro- 
hibitory law,  and  appeals.  Affirmed.  Crump 
&  Skinner,  of  Holdenville,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  in  the  county  court  of  Hughes  county 
upon  an  information  charging  the  unlawful 
sale  of  intoxicating  liquor  to  one  R.  E.  Stiles, 
and  in  accordance  with  the  verdict  of  the  jury 
he  was  on  the  20th  day  of  January,  sentenced ' 
to  be  confined  for  30  days  in  the  county  jail, 
and  to  pay  a  fine  of  $50.  Ah  appeal  was  tak- 
en by  filing  in  this  court  on  March  16,  1913, 
by  petition  in  error  with  case-made.  No  brief 
has  been  filed,  and  the  Attorney  General  has 
filed  a  motion  to  affirm  for  failure  to  prosecute 
the  appeal.  In  cases  of  this  kind,  we  do  not 
consider  it  the  duty  of  this  court  to  examine 
the  record,  to  determine  whether  or  not  the 
trial  court  erred  in  the  admission  and  rejection 
of  testimony.     We  have  examined   the  record 

S roper,  and  find  no  error.     The  motion  to  af- 
rm  is  sustained.     The  judgment  is  therefore 
affirmed.     Mandate  forthwith. 


WILSON  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Feb.  4,  19140  Appeal 
from  County  Court,  Love  County;  R.  A.  Kel- 
ler, Judge.  V.  R.  Wilson  was  convicted  of  vio- 
lating the  prohibitoi?  law,  and  appeals.  Af- 
firmed. B.  C.  Logsdon,  of  Marietta,  for  plain- 
tiS  in  error,  nie  Attorney  General,  for  the 
State. 

PER  CURIAM.  V.  R.  Wilson,  plaintiff  in  er- 
ror, was  tried  and  convicted  upon  an  informa- 
tion which  charged  the  unlawful  conveyance  of 
intoxicating  liquor,  and  on  the  10th  day  of  Oc- 
tober, 1912,  he  was  sentenced  to  be  confined 
for  80  days  in  the  county  jail,  and  to  pay  a 
fine  of  $50.  Upon  a  careful  examination  of  the 
record,  we  find  no  error  sufficient  to  justify  a 
reversal  of  the  Judgment  The  judgment  of 
conviction  is  therefore  affirmed. 
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ABANDONMENT. 

See  Highways,  |  78. 

ABATEMENT  AND  REVIVAL 

See  Death,  |  29. 

V.  DEATH  OF  PABTT  AND  BEVTVAI. 
OF  ACTION. 

(A)  Abatement   or   Snrvlval   of  Aotlon. 

i  55  (Cal.App.)  The  liability  imposed  by  Const. 
art  12,  §  3,  on  corporate  directors  jointly  and 
severally  to  creditors  and  stockholders  for  all 
moneys  misappropriated  by  the  officers  during 
the  directors'  term  of  office,  is  contractual  and 
not  penal,  so  that  a  director's  liabili^  would 
survive  against  his  administrator. — Major  v. 
Walker,  138  P.  360. 

ABORTION. 

See  Criminal  Law,  |J  369,  415,  419,  420,  1168; 
Homicide,  §f  228,  235,  307. 

ABUTTING  OWNERS. 

See  Agriculture,  S  8. 

.    ACCEPTANCE. 

See  Bills  and  Notes,  U  66,  82:  Brokers,  f  49; 
Dedication,  §$  1,  34 ;  Frauds,  Statute  of,  I  87 ; 
Sales,  I  175. 

ACCOMPLICES. 

See  Criminal  Law,  §{  508,  blO. 

ACCOUNT. 

See  Appeal  and  Error,  H  238,  992;  Estoppel, 
§  90 ;  Evidence,  S§  99,  102  -  Executors  and  Ad- 
ministrators, is  431,  465;  Guardian  and 
Ward,  §  146;  Judgment,  1713;  Parties,  g  53: 
Partnership,  SI  259%,  322,  327 ;  Eeference,  { 
8;  Trial,  (  360. 

ACKNOWLEDGMENT. 

See  Warehousemen,  J  15. 

IV.  PtEADINO  AND  EVIDENOB. 

{ 60  (Wash.)  Where  a  chattel  mortgage  had 
no  certificate  of  acknowledgment  attached,  oral 
proof  that  it  had  been  acknowledged  was  inad- 
missible, as  such  acknowledgment  can  be  prov- 
en only  by  the  certificate  of  the  officer  before 
whom  it  was  made.— Smith  t.  Allen,  138  P. 
683. 

ACTION. 

See  Dismissal  and  Nonsuit. 

n.  NAT1TRE    AND    FOBBC. 

i  27  (Colo.)  In  an  action  for  the  value  of 
bogs,  ue  complaint  held  not  to  count  upon  the 


conversion,  and  hence  there  wa*  no  variance 
between  it  and  proof  of  a  sale.— Haynie  t. 
Sites,  138  P.  42. 

§  28  (Colo.)  When  personalty  is  wrongfully 
converted,  the  owner  may  waive  the  tort,  and 
sue  for  its  value,  in  an  action  founded  on  an 
implied  promise  to  pay  the  value.— Haynie  t. 
Sites,  138  P.  42. 

ADJOINING  LANDOWNERS. 

See  Fences. 

ADJUDICATION. 

See  Judgment,  St  685,  596,  634-744. 


ADMINISTRATION. 

f,  i  144;  Execato 

ADMIRALTY. 


See  Bankruptcy,  {  144;  Executors  and  Admin- 
istrators. 


See  Shipping. 

ADMISSION. 

See  Attorney  and  Client,  |  11. 

ADMISSIONS. 

See  Criminal  Law,  |  407;   Evidence,   g{  230, 
244 

ADOPTION. 

See  Executors  and  Administrators,  $  315 ;  Wills, 
§  68. 

S  13  (Gal.)  In  proceedings  to  adopt  a  minor 
child,  it  was  proper  for  the  court  to  examine 
the  child's  mother  and  her  husband  as  witness- 
es, though  they  were  not  formal  parties  to  the 
proceeding. — In   re   Bewley,   138  P.   689. 

Whether  an  adoption  of  a  minor  sliould  be 
allowed  rests  in  the  discretion  of  the  court,  to 
be  exercised  in  accordance  with  the  best  Inter- 
ests of  the  child.— Id. 

§  14  (CaL)  Where  at  the  time  a  petition  to 
adopt  a  minor  was  filed  the  cirxmmstances  of 
the  child's  mother  and  her  husband  had  so  im- 
proved that  they  were  willing  and  able  to  take 
and  care  for  her,  an  order  denying  the  petition 
was  not  an  abuse  of  the  trial  court's  discretion. 
—In  re  Bewley,  138  P.  689. 

S  15  (Cal.)  Since  the  granting  of  a  petition  for 
the  adoption  of  a  minor  rests  almost  entirely  in 
the  discretion  of  the  court,  a  denial  of  the  peti- 
tion will  not  be  disturbed  without  a  showing  of 
grave  abuse  of  discretion. — In  re  Bewley,  138  P. 
689. 

ADULTERY. 

See  Indictment  and  Information,  {  124. 

i  I  (Kan.)  Voluntary  illicit  intercourse  be- 
tween two  persons,  one  married  and  the  other 
single,  is  "adultery"  in  the  former.— State  v. 
Ling,  138  P.  582. 
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I  7  (Kan.)  An  information  charging  adultery 
need  not  allege  that  the  paramour  was  a  mar- 
ried person.— State  v.  Ling,  138  P.  582. 

§  1 1  (Kan.)  It  ia  competent  to  ahow  to  what 
extent  the  parties  associated  together  for  sev- 
eral months  before  and  after  the  all««ed  date 
of  the  offense.— State  v.  Ling,  138  P.  582. 

S  14  (Kan.)  In  a  prosecution  for  adultery,  evi- 
dence held  sufficient  to  warrant  a  finding  that 
the  parties  were  married.— State  v.  Ling,  188 
P.  582. 

ADVANCES. 

See  Landlord  and  Tenant,  Si  258,  260;  Mines 
and  Minerals,  {  99. 

ADVERSE  POSSESSION. 

I.  NATDBE  AND   REQUISITES. 
(F)  Hoatlle  Character  of  PoaseMioa. 

S  60  (Cal.)  A  possession  by  grantees  of  tide- 
lands  was  not  adverse  to  the  state  as  to  the  fee, 
and  would  not  support  a  title  by  prescription 
to  any  subordinate  estate,  where  such  posses- 
sion was  attributable  solely  to  the  right  of  pos- 
session under  a  wharf  franchise  and  state  per- 
mits for  railroad  purjioses. — People  v.  South- 
ern Pac.  R.  Co.,  138  P.  94. 

{62  (Ot.)  The  possession  by  an  administra- 
tor of  land  devised  to  his  wife  and  daughters, 
the  devise  to  the  wife  being  void,  does  not 
become  adverse  to  an  heir  of  the  testator  till 
»!he  has  .notice  that  the  cotenants  for  whom 
the  administrator  is  acting  claim  absolute  title. 
— Uhrlstianson   v.   Talmage,   138   P.  452. 

1 64  (Or.)  Plaintiffs,  claiming  title  by  parol 
gilt,  do  not  gain  title  by  adverse  possession, 
whore  the  original  entry  was  merely  permissive. 
—Thayer  v.  Thayer,  138  P.  478. 

§  65  (Or.)  Where  a  person,  under  a  mistake 
as  to  boundaries,  occupies  land,  claiming  it  as 
his. own  for  the  statutory  period,  lie  becomes 
vested  with  the  title.— Parker  v.  Wolf,  138  P. 
4(13. 

§  85  (Utah)  Under  the  express  provisions  of 
Comp.  Laws  1907,  i  2861,  it  is  presumed  that 
one's  possession  of  land  to  which  another  has 
the  legal  title  is  in  subordination  to  such  legal 
title.— Sheppick  v.  Sheppick,  138  P.  1169. 

In  an  action  to  qaiet  title,  where  plaintiff  es- 
tablished his  legal  title  to  land  in  the  possession 
of  defendant,  his  father,  evidence  held  insuffi- 
cient to  show  defendant's  possession  was  ad- 
verse.— Id. 

(O)  Pajrmeiit  o(  Taxes. 

§93  (Colo.App.)  Under  Laws  1901,  pp.  243, 
.303,  §§  10,  11,  121,  held  that  taxes  assessed  for 
the  year  1901,  though  due  and  payable,  were 
not  delinquent  at  the  date  of  a  tax  deed  dated 
.Tanuary  3,  1902,  and  could  not  be  considered 
as  one  of  the  annual  payments  of  taxes  under 
the  seven-year  limitations,  and  hence  seven 
full  years  had  not  elapsed  when  the  action  to 
recover  the  land  was  commenced  on  July  1, 
1910.— Crlstler  v.  Beardsley,  138  P.  6a 

m.  PI.EADINO,  EVIDENOIB,  TBIAZ^ 
AND   REVIEW. 

8  113  (Or.)  Title  by  prescription  may  be  prov- 
en by  parol,  and  may  rest  on  successive  posses- 
sion of  different  parties,  which  may  also  be 
proven  by  parol.— Parker  v.  Wolf,  138  P.  463. 

In  ejectment,  testimonjr  that  plaintiff  and 
her  predecessors  had  claimed,  occupied,  and 
cultivated  the  contested  ground  up  to  a  certain 
fence  was  competent;  its  weight  being  for  the 
jury.— Id. 

'  A  question  whether  witness  for  defendant  ever 
heard  his  employer  discuss  the  disputed  bound- 
ary, not  calling  for  a  drclaration  against  his 
own  interest  by  plaintiff's  predecesosr,  was 
properly  excluded. — Id. 


ADVICE  OF  COUNSEL. 

See  Malicious  Prosecution,  {{  21,  59,  60. 

AFFIDAVITS. 

See  Appeal  and  Error,  {  389;  Intoxicating  Liq- 
uors, i  34 ;  Judges,  I  51 ;  Municipal  Corpora- 
tions, i  12;  New  -rrial,  |{  143,  150,  151;  Pro- 
cess, I  96 ;  Taxation,  i  809. 

i  1 1  (Idaho)  Where  the  jurat  to  an  affidavit 
is  regular  in  form,  verity  will  be  imputed  to 
the  apparent  signature  of  the  affiant. — State  v. 
Burtensbaw,  138  P.  1105. 

Where  a  person  swears  to  an  instrument  be- 
fore a  proper  officer,  it  is  not  material  to  the 
validity  of  the  affidavit  whether  he  signs  it 
with  his  own  hand,  or  authorize  some  one  else 
to  sign  it  for  him,  or  approves  and  adopts  the 
unauthorized  signing  of  his  name  by  another. 
— Id. 

AGENCY. 

See  Principal  and  Agent. 

AGRICULTURE. 

i  8  (Wash.)  Bem.  &  Bal.  Code,  if  3038,  3040, 
3()4i,  held  to  contemplate  the  taxation  of  the 
cost  of  cutting  weeds  on  highways  on  abutting 
land  if  the  work  is  done  by  the  county;  section 
3089,  making  a  failure  to  cut  a  misdemeanor, 
being  a  cumulative  and  not  an  exclusive  reme- 
dy.—Northern  Pac.  By.  Co.  v.  Adams  County. 
138  P.  307. 

Bem.  &  Bal.  Code,  SS  3038-3040,  as  amended 
by  Laws  1911,  c.  60,  in  so  far  as  it  attempts  to 
impose  the  cost  of  cutting  noxious  weeds  along 
highways,  when  the  woA  is  done  by  the  county, 
as  a  lien  on  the  abutting  property,  is  a  proper 
exercise  of  police  power. — Id. 

ALIBI. 

See  Indictment  and  Information,  {  87. 

ALIENATION. 

See  Husband  and  Wife,  {  333. 

ALIENS. 

See  Indians. 

ALLOTMENT. 

See  Indians. 

AMBIGUITIES. 

See  Evidence,  ($  450,  463. 

AMENDMENT. 

See  Indictment  and  Information,  {  161;  Munic- 
ipal Corporations,  i  46 ;  Pleading.  {  236 ;  Stat- 
utes, H  133-146. 

AMOUNT  IN  CONTROVERSY. 

See  Appeal  and  Error,  {  69. 

ANIMALS. 

See  Bailment,  H|  1,  45,  209-230;  Carriers,  if 
209-230;  Evidence,  8  474;  Execution,  8 188; 
Fences;  Finding  Lost  Goods,  {  8;  Indians. 
8  23;  Larceny,  §5  34,  55;  Sales,  88  85.  30a: 
Trial,  §  296. 

APPEAL  AND  ERROR. 

See  Adoption,  8  1^;  Certiorari;  Costs,  SS  228, 
241;  Courts,  »  185,  207;  Criminal  Law,  §S 
260,  1031-1186 ;  Divorce,  8,182;  Elections.  § 
305;  Exceptions,  Bill  of;  Executors  and  Ad- 
ministrators, 8  20;  Habeas  Corpus,  S  113; 
Homicide,  8  340;  Husband  and  Wife,  8  14; 
Intoxicating  Liquors,  §  75;  Justices  of  the 
Peace,  8  147;  Municipal  Corporations,  S  50S; 
Pleading,  8  34;  Bailroads,  {  9:  Trusts,  «  309; 
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I.   NATinUS  AND  FORM  OF  BEMEST.  I 

S  I   (Or.)  The   Supreme   Court  can   entertain  1 
appeals   only   when   they  are  within   the   pur- 
view of  the  statute.— State  ▼.  Simpson,  138  P. 
467. 

i  I  (Or.)  There  is  no  right  of  appeal  except 
as  conferred  by  statute.— Livesley  v.  Landon, 
138  P.  853. 

i  2  (Ariz.)  Where  the  right  to  appeal  is  nei- 
ther given  nor  denied  by  the  Constitution,  it 
is  within  the  legislative  discretion  to  grant  or 
withhold,  to  enlarge  or  circumscribe,  the  rem- 
edy, and  prescribe  the  cases  in  which  and 
whence  appeals  may  be  taken.— Hoeye  t.  Willis, 
138  P.  15. 

§5  (Ariz.)  On  and  after  October  1,  1913, 
there  has  been  no  law  authorizing  review  of  an 
order  striking  plaintiff's  amended  complaint 
from  the  files  by  writ  of  error. — Desmont  v. 
Navajo-Apache  Bank  &  Trust  Co.,  138  P.  20. 

m.  DECISIONS  REVIEWABZ.E. 

(B)  Hatnre  of  S«bject-Hatter  and  Charac- 
ter  of   Parties. 

§43  (Nev.)  The  Supreme  Court  has  jurisdic- 
tion of  an  appeal  from  an  order  of  the  superior 
court  dismissing  a  writ  of  certiorari  to  review 
a  judgment  of  a  justice  of  the  peace  attacked 
on  jurisdictional  grounds,  regardless  of  _  the 
amount  in  controversy.— Wong  Kee  v.  Lillis, 
138  P.  900. 

(C^  Amonnt  or  Value  In  ControTer«7> 

i  59  (Kan.)  A  defendant  cannot  appeal  from 
district  court  judgment  where  the  amount  in- 
volved, exclusive  of  costs,  does  not  exceed  $100. 
— Koe  V.  Snattinger,  138  P.  581. 

(D)   Finality  of  Determination. 

§  76  (Wash.)  A  memorandum  decision  not  en- 
tered on  the  minutes,  or  carried  into  a  formal 
decree,  is  not  appealable  under  Rem.  &  Bal. 
Code,  H  442,  1716,  permitting  appeals  from  a 
"final  judgment  entered  in  any  action." — In 
re  Christensen's  Estate,  138  P.  1. 

{  80  (Ariz.)  A  writ  of  error  will  not  lie  to  re- 
view an  order  sustaining  a  demurrer  to  the  com- 
plaint and  granting  a  motion  to  strike,  where 
the  record  contained  no  other  order. — (ionzales 
v.  Duey  &  Overlook,  138  P.  1043. 

1 80  (Cal.)  A  judgment  dissolving  a  partner- 
ship, but  reserving  the  determination  of  the 
amount  of  the  referee's  and  receiver's  fees  until 
the  return  upon  the  sale,  held  a  "final  judg- 
ment," under  Code  Civ.  Proc.  §  «39,  subd.  1, 
and  section  963,  subd.  1. — Zappettini  v.  Buckles, 
138  P.  696. 

The  general  rule  for  determining  whether  a 
judgment  is  final  or  interlocutory  is  to  ascertain 
if  any  further  judicial  action  is  essential  to  a 
final  determination  of  the  rights  of  the  parties, 
in  which  case  the  judgment  is  only  interlocu- 
tory.- Id. 

(ES)   Nature,  Scope,  and  Effect  of  Dedalon. 

§93  (Or.)  L.  O.  L.  §i  548,  549,  do  not  give 
an  appeal  from  an  order  reinstating  a  cause 
after  nonsuit  as  one  in  effect  determining  the 
action.— First  Christian  Church  of  Med  ford  v. 
Robb,  138  P.  856. 

§  110  (Or.)  Under  L.  O.  L.  §  173,  defining 
"new  trial,"  an  order  reinstating  a  cause  after 
voluntary  nonsuit  is  not  appealable  under  sec- 
tion 548,  giving  an  appeal  ir(jm  an  order  grant- 
ing a  new  trial.— First  Christian  Church  of 
Medtord  v.  Bobb,  138  P.  856. 

(F)   Mode  of  Rendition,  Form,  and  Entry 
of  Judsntent  or  Order. 

§  127  (Or.)  A  judgment  on  testimony  taken 
after  failure  to  answer,  pursuant  to  L.  0.  L. 
I  185,  is  one  for  want  of  answer  within  section 
i>19,  and  neither  party  can  appeal  therefrom. — 
State  V.  Simpson,  138  P.  467. 


IV.  RIGHT  OF  REVIEW. 
(A)   Persons   Entitled. 

§  150  (Okl.)  Where  a  judgment  that  A.  had 
no  interest  in  any  part  of  the  land  in  question 
other  than  the  homestead  had  become  final,  an 
order  relative  to  the  partitioning  of  lands  oth- 
er than  the  homestead,  being  an  order  not  af- 
fecting any  of  A.'8  substantial  rights,  was  not 
a  fintu  order  from  which  she  could  appeal. — 
Richardson  t.  Thompson,  138  P.  177. 

(B)  Estoppel,  Wal-rer,  or  Agreements  Af- 
fecting Rlcht. 
§  154  (Utah)  Where  defendant  opposed  the 
granting  of  a  new  trial  and  regularly  entered 
his  exceptions  to  the  order,  the  fact  that  he 
participated  on  the  retrial  is  not  a  waiver  of 
his  right  to  urge  upon  appeal  from  the  final 
judgment  tte  impropriety  of  the  granting  of  the 
new  trial.— Hirabem  v.  Daniels,  138  P.  1172. 

V.   PRESENTATION    AND     RESERVA- 
TION IN  X.OWER  COURT  OP 
GROUNDS   OF  REVIEW. 

(A)  Issues  and  duestlons  In  Lower  Court. 

§  171  (Mont)  Where  an  action  between  part- 
ners was  tried  as  one  at  law,  the  defendant 
cannot  change  his  theory  on  appeal,  and  claim 
that  it  was  one  for  partnership  accounting. — 
Goldsmith  v.  Murray,  138   P.  187. 

§  1 7 1  (Utah)  In  an  action  for  death  of  a  serv- 
ant, held  that  plaintiff  did  not  base  her  entire 
claim  of  recovery  on  the  federal  Employers' 
Liability  Act,  so  that  she  could  not,  on  appeal, 
claim  that  she  was  entitled  to  recover  under  the 
common  law. — Grow  v.  Oregon  Short  Line  R. 
Co.,  138  P.  398. 

§  173  (Nev.)  In  a  suit  involving  the  validity 
of  a  mining  patent,  where  fraud  was  not  urg- 
ed in  the  court  below  nor  pleaded,  it  cannot  be 
urged  on  appeal.— Round  Mountain  Mining  Co. 
V.  Round  Mountain  Sphinx  Mining  Co.,  138  P. 
71. 

(B)  Objections   and  Motions,    and  Rulings 

Thereon. 

§  193  (Idaho)  Failure  to  elect  upon  which  of 
two  inconsistent  causes  of  action  pleaded  plain- 
tiff will  rely  will  not  be  reviewed  when  pre- 
sented for  the  first  time  on  appeal.^McDiiffee 
v.  Hayden-Coeur  d'Alene  Irr.  Co..  138  P.  503. 

§215  (Colo.App.)  Appellant  cannot  rely  on 
error  in  instructions,  where  no  objection  was 
made  at  trial.— Tate  v.  Holly,  138  P.  64. 

§220  (Kan.)  Under  Code  Civ.  Proc.  §  300 
(Gen.  St.  1909,  §  5894),  a  referee's  finding  of 
fact  has  the  effect  of  a  special  verdict,  and  by 
analogy  is  reviewable  in  the  first  instance  only 
by  the  trial  court. — Northrup  Nat.  Bank  v. 
Webster  Refining  Co.,  138  P.  587. 

§  22 1  (Colo.App.)  Where  defendant  did  not, 
at  the  time  judgment  was  rendered,  raise  the 
objection  that  the  verdict  was  the  result  of 
passion  and  prejudice,  and  did  not  raise  the 
question  in  its  motion  for  new  trial,  or  by  as- 
sipruments  of  error  in  the  Supreme  Court,  or 
refer  to  the  question  in  its  opening  brief  In 
the  Supreme  Court,  it  cannot  assert  that  ob- 
jection as  a  ground  for  reversal. — Colorado  & 
S.  Ry.  Co.  v.  Jenkins,  138  P.  437. 

§  23 1  (Colo.App.)  The  rule  that  an  objection 
to  the  admi8.sion  of  a  defective  deed  in  evidence 
is  insufficient  to  save  the  point  for  review, 
where  it  does  not  point  out  the  specific  defect, 
does  not  apply  in  a  suit  to  quiet  title,  where 
the  deed  relied  on  to  establish  plaintiff's  title 
to  the  land  in  controversy  does  not  purport  to 
convey  such  land.— House  v.  Orable,  138  P. 
1012. 

§  231  (Or.)  An  objection  to  depositions  as 
incompetent,  irrelevant,  immaterial,  and  im- 
proper is  insufficient  to  preserve  for  review  the 
question  whether  there  was  error  in  admitting 
them  without  proof  of  the  inability  of  the  wit- 
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nesses  to  be  present— Ellia  v.  Abbott,  138  P. 
488. 

§  233  (Mont.)  On  appeal  from  a  judgment 
diBmissing  the  action  on  the  ground  that  the 
complaint  did  not  state  a  cause  of  action,  where 
it  appears  that  one  of  the  causes  of  action 
should  have  been  tried,  this  court  cannot  de- 
clare the  judgment  errorless  because  of  failure 
of  counsel  to  press  upon  the  trial  court  that  the 
answer  supplied  defects  in  the  complaint. — 
Stephens  v.  Conley,  138  P.  189. 

S238  (Kan.)  Under  Gen.  St.  1909,  f  S727,  in 
an  action  for  an  accounting  between  partners, 
the  allowance  of  an  item  wnich,  though  shown 
by  undisputed  evidence,  was  not  pleaded,  is 
sot  a  material  variance  requiring  reversal, 
where  no  motion  to  strike  out  such  item  was 
presented  below.— Rhees  v.  Coe,  138  P.  676. 

(C)  ExeeptloBB. 

{261  (Okl.)  Where  objection  to  remarks  of 
counsel  is  sustained,  but  no  exception  taken, 
and  no  request  made  that  the  jury  be  admon- 
ished in  reference  thereto,  no  question  relative 
thereto  Is  presented  for  review. — Midland  Val- 
ley R.  Co.  V.  Larson,  138  P.  173. 

1 268  (Mont.)  Under  Rev.  Codes,  H  0806, 
6784,  held,  that  the  sufficiency  of  evidence  to 
justify  findings  might  be  reviewed  on  appeal 
without  formal  exception. — Conrow  t.  Huffine, 
138  P.  1094. 

{273  (N.M.)  A  general  exception  to  findings 
is  insufficient  to  present  for  review  objections 
to  particular  findings  where  all  the  findings  are 
not  incorrect. — Southard  v.  Iiatham,  138  P. 
206. 

(D)  Hotloaa  tor  Ifeir  Trial. 

{281  (Or.)  Under  L.  O.  L.  {  649,  a  motion 
for  new  trial  is  not  a  condition  precedent  to 
the  right  to  appeal,  though  a  remedy  is  given 
by  motion  for  new  trial. — National  Council  of 
Knights  and  Ladies  of  Security  v.  McGinn, 
138  P.  493. 

{301  (Colo.App.)  In  order  to  raise  the  ques- 
tion on  appeal,  defendant's  counsel,  in  a  per- 
sonal injury  action,  should  have  clearly  object- 
ed in  due  time  that  the  verdict  was  the  result 
of  passion  and  prejudice  and  submitted  to  the 
trial  judge,  before  the  entry  of  judgment,  the 
authoritiea  upon  which  the  contention  was 
based.— Colorado  &  S.  Ry.  Co.  ▼.  Jenkins,  138 
P.  437. 

{  302  (Okl.)  Erroneons  rejection  of  testimony 
Md  not  reviewable,  where  the  error  was  not 
presented  to  the  trial  court  in  a  motion  for 
new  trial  by  pointing  out  same  or  in  lan- 
guage of  Rev.  Laws  1010,  {  6033,  subd.  8,  pre- 
scribing as  groHnd  for  new  trial  "error  of  law 
occurring  at  the  trial  and  excepted  to." — Baker 
V.  Tate,  138  P.  171. 

VH.   REQinSITES  AND  PROOEEDINOS 
FOB   TRANSFER  OF   CAUSE. 

(A)   Time    of  TalElmar  Prooeedinar". 

{338  (Okl.)  Where  more  than  six  months 
have  intervened  between  the  final  order  sought 
to  be  reviewed  and  the  filing  of  the  petition 
In  error,  such  order  cannot  be  reviewed. — 
Muskogee  Electric  Traction  Co.  v.  Howenstine, 
138  P    381 

{339  (Oki.)  Under  Rev.  Laws  1910,  {  5266, 
where  an  appeal  is  not  commenced  within  thirty 
days  from  an  order  discharging  an  attachment, 
the  Supreme  Court  is  without  jurisdiction.— 
Kennedy  Mercantile  Co.  ▼.  Dobson,  138  P.  147. 

{339  (Okl.)  Where  the  petition  in  error  is 
not  filed  within  the  time  fixed  by  the  trial 
court,  not  exceeding  30  days  from  the  dissolu- 
tion of  garnishment  complained  of,  as  required 
by  Rev.  Laws  1910,  |  5261,  it  will  be  dismissed 
for  want  of  jurisdiction. — Farmers'  &  Mer- 
chants' State  Bank  of  Eldorado  v.  Cox,  138  P. 
148. 

{  339  (Okl.)  An  appeal  from  an  order  sustain- 
ing a  demurrer  must  be  taken  within  one  year 


after  the  order  is  made.— Western  Union  Tele- 
graph Co.  V.  Dobyns,  138  P.  670. 

{345  (Okl.)  Where,  six  months  after  final 
judgment,  a  second  motion  for  new  trial,  under 
Rev.  Laws  1910,  {  5035,  is  overruled,  the  sole 
question  to  be  reviewed  is  the  ruling  on  (lie 
second  motion,  and,  where  no  error  is  shown, 
the  appeal  must  be  dismissed.— Muskogee  Elec- 
tric Traction  Co.  v.  Howenstine,  138  P.  38L 

{353  (Colo.App.)  Under  Rev.  St  1908,  { 
1537,  providing  that  no  appeal  from  the  county 
to  the  district  court  shall  be  allowed,  unless 
made  within  10  days  after  judgment,  but  that 
the  county  court  within  such  period  may  extend 
the  time,  the  trial  court  was  authorized  in  the 
first  instance  to  give  15  days  in  which  to  per- 
fect the  appeal  upon  good  cause  shown;  its 
action  in  doing  so  being  within  the  10-day  pe- 
riod.—Wellmuth  V.  Rogers,  138  P.  60. 

{ 356  (Okl.)  Where  proceedings  in  error  are 
not  filed  within  the  time  required  by  law,  the 
petition  in  error  will  be  dismissed. — WUhoit  ▼. 
Haswell,  138  P.  794. 

(C)  Payment  of  Fee*  or  Costa,  and  Bond* 
or  Other  Seearltlea. 

{373  (Ariz.)  Where  the  record  contains  no 
bond  on  appeal,  but  only  a  certified  copy  of  a 
bond  for  costs  in  the  lower  court,  the  appel- 
late court  has  no  jurisdiction  of  the  case.^ 
Botblisberger  v.  Hamblin.  138  P.  14. 

{  373  (N.M.)  Under  Sess.  Laws  1907,  c  67,  { 
14,  a  cost  bond  is  required  on  writ  of  error 
only  for  the  protection  of  the  defendant  in  er- 
ror, and  is  not  essential  to  confer  jurisdiction. 
— Canavan  v.  Canavan,  138  P.  200. 

{  385  (Wash.)  Where  a  husband  and  wife  ap- 
pealed from  a  judgment  against  them,  the  no- 
tice of  appeal  being  given  for  both  and  the 
bond  signed  for  the  husband  by  his  attorney, 
respondent  was  not  entitled  to  a  dismissal  be- 
cause the  wife  failed  to  execute  the  bond  and 
no  notice  of  appeal  was  served  on  her  by  her 
husband.— Jacoby  v.  HoUada,  138  P.  558. 

{389  (Utah)  Under  Comp.  Laws  1907,  { 
3305,  which  dispenses  with  an  appeal  bond  in 
case  appellant  files  an  affidavit  of  impecnniosity 
before  his  appeal  is  taken,  a  party  filing  such 
affidavit  is  entitled  to  take  and  prosecute  an 
appeal.— Sheppick  v.  Sheppick,  138  P.  1169. 

{392  (N.M.)  Failure  to  give  the  cost  bond 
required  by  Sess.  Laws  1907,  c.  67,  {  14,  on 
writ  of  error,  may  be  waived.— Canavan  v.  Can- 
avan, 138  P.  200. 

Objection  to  failure  to  file  a  cost  bond  on 
writ  of  error,  as  required  by  Sess.  Laws  1907, 
c.  57,  {  14,  is  waived  where  a  general  appear- 
ance is  entered  without  objection  to  such  fail- 
ure.—Id. 

(D)  Writ  of  Brror,  Cltatloai,  or  notice. 

{417  (Mont.)  °So  long  as  a  notice  of  appeal 
apprises  the  respondent  of  the  judgment  which 
it  is  sought  to  have  reviewed.  It  is  sufficient — 
Stephens  v.  Conley,  138  P.  189. 

{429  (Mont.)  The  giving  of  a  notice  in  tak- 
ing an  appeal  does  no  higher  service  than  a 
summons,  and  its  entire  absence  can  be  waiv- 
ed.—Stephens  v.  Conley,  138  P.  189. 

1 430  (N.M.)  Where  good  cause  is  shown  for 
failure  to  cause  citation  to  be  issued  and  serv- 
ed, as  required  by  S.  L.  1907,  c  67,  (  20,  as 
amended  by  S.  L.  1909,  c.  120,  {  1,  the  appel- 
late court  can  extend  the  time,  and  permit  a 
citation  to  be  served  before  expiration  of  the 
term  to  which  the  appeal  was  returnable. — 
CbUders  v.  Lahann,  138  P.  202. 

Vm.  EFFECT  OF  TRANSFER  OF 

CAUSE  OBPROOEEDINOS 

THEREFOR. 

(A)   Powers    and     Proeeedlass    of    I<ovrep 
Court. 

{436  (Cal.App.)  After  the  perfection  of  an 
appeal  from  the  superior  court,  that  court  loses 
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iarisdictioii  to  make  any  order  which  would  af- 
fect the  appeal,  and  the  fact  that  pending  the 
appeal,  the  action  was  by  such  court  consolidat- 
ed with  others  is  immaterial. — Darbrow  v.  Chea- 
ley,  138  P.  917. 

i  439  (Colo.App.)  Where  a  judgment  was  void 
because  rendered  in  a  county  other  than  that 
at  which  the  trial  was  had,  the  court  could,  at 
the  same  term,  vacate  it,  and  render  a  valid 
judgment,  notwithstanding  an  appeal  already 
had  been  perfected  from  the  void  judgment. — 
Scott  V.  Watkins,  138  P.  432. 

{ 442  (Or.)  The  rule  that  on  appeal  from  a 
decree  a  purchaser  of  property  sold  thereunder 
cannot  recover  possession  does  not  apply  to  an 
appeal  from  an  order  denying  a  writ  of  assist- 
ance after  decree  of  foreclosure  which  is  given 
for  want  of  answer,  so  that  no  appeal  lies  under 
L.  O.  li.  {  549.— Pillsbury  v.  McOarry,  138  P. 
836. 

XZ.   SirFEBSEBEAS  OR  STAT  OF  PBO. 
CEBDZNOB. 

S458  (CaL)  Code  Civ.  Proc.  i  945,  providing 
that,  if  the  judgment  directs  the  sale  or  delivery 
of  possession  of  realty,  execution  cannot  be 
stayed  unless  a  written  undertaking  is  given 
by  appellant  to  secure  appellee  against  damages 
by  waste,  etc.,  would  not  apply,  where  the 
property  was  and  is  in  the  possession  of  a  re- 
ceiver, and  appellant  has  never  had  possession 
thereof.— Zappettinl  v.  Buckles,  138  P.  696. 

The  superior  court  may,  on  a  proper  applica- 
tion and  showing,  order  the  immediate  sale  of 
perishable  property,  notwithstanding  a  pending 
appeal. — Id. 

1 478  (Cal.)  An  application  to  the  Supreme 
Court  for  a  writ  of  supersedeas  to  stay  execu- 
tion pending  an  appeal  from  a  Snal  judgment, 
should  be  entitled  in  the  name  of  the  plaintiS 
against  the  defendant,  instead  of  being  brought 
by  plaintiff  as  petitioner  against  the  judge  of 
the  superior  court  as  such.— 2appettini  v.  Buck- 
les, 138  P.  696. 

{485  (Cal.)  Code  Civ.  Proc.  {  949,  providing 
that  the  perfecting  of  an  appeal  by  giving  an 
undertaking  stays  proceedings  on  the  jud^ent, 
except  where  it  directs  a  saie  of  perishable 
property,  when  the  court  may  order  the  prop- 
erty sold,  would  not  apply  where  the  property 
was  not  ordered  sold  on  the  ground  that  it  was 
perishable.— Zappettinl  v.  Buckles,  138  P.  696. 

X.  BEOOBO  AND  PBOOEEDINOS  NOT 
IN  BEOOBO. 

(A)   Matters  to  be  Shovm  by  Record. 

1 494  (OkL)  Where  the  record  fails  to  show 
any  final  disposition  of  the  case  and  the  only 
assignment  of  error  is  "that  the  court  erred 
in  overruling  the  motion  •  •  •  to  dismiss," 
there  is  nothing  presented  for  review. — Con- 
solidated Alfalfa  Milling  Co.  v.  Winsor,  1S8 
P.  568. 

(B)   Scope  and  Contents  ot  Record. 

{518  (Or.)  Exhibits  bearing  no  indication 
that  they  were  filed  with  the  clerk  of  the  trial 
court  or  identified  as  received  in  evidence  will 
not  be  considered. — McFarland  v.  Oregon  Elec- 
tric By.  Co.,  138  P.  458. 

(O)   Receaaltr  of  Bill  ot  Bzeeptloaa,  Case, 
or  Statement  of  Facts, 

II 544  (Okl.)  Errors  appearing  from  the  rec- 
ord proper  may  be  reviewed  on  a  transcript — 
Glass  v.  Gould,  138  P.  796. 

§  548  (Cal.)  The  insufficiency  of  the  evidence 
to  support  findings  cannot  be  reviewed  in  the 
absence  of  a  bill  of  exceptions.— In  re  Shirey's 
Estate,  138  P.  994. 

{  548  (Okl.)  Errors  requiring  an  examination 
of  the  evidence  cannot  be  reviewed,  where  it  is 
not  preserved  by  case-made  or  bill  of  exceptions. 


even  thonch  set  out  In  the  transcript  and  cer- 
tified by  the  clerk.— Glass  v.  Gould,  138  P.  796. 

{ 548  (Or.)  Elrrors  assigned  as  to  the  admis- 
sion and  rejection  of  evidence  will  not  be  con- 
sidered, when  the  bill  of  exceptions  is  merely  a 
transcript  of  the  evidence. — ^Thienes  v.  Francis, 
138  P.  490. 

{  548  (Or.)  In  a  bill  of  exceptions,  each  as- 
signment must  have  grouped  with  it  so  much  of 
the  testimony,  and  no  more,  as  is  necessary, 
all  the  evidence  being  set  out  to  review  a  rul- 
ing on  motion  for  nonsuit  or  directed  verdict. — 
National  Council  of  Knights  and  Ladies  of 
Security  v.  McGinn,  138  P.  493. 

{  548  (Or.)  The  only  way  to  brin^  up  evidence 
rejected  in  the  court  below  is  by  incorporating 
it  in  a  bill  of  exceptions. — Coach  v.  Gage,  188 
P.  847. 

{553  (OkL)  Errors  cannot  be  presented  for 
review  on  transcript,  but  must  be  preserved  and 
presented  by  bill  of  exceptions  or  case-made. — 
ntxibnau  ▼.  Martin,  138  P.  807. 

{ 554  (OkL)  Where  no  case-made  is  settied 
and  filed  as  required  by  Bev.  Laws  1910,  {  5242, 
errors  assigned  cannot  be  reviewed. — Bank  of 
StilweU  V.  Morris,  138  P.  790. 

(D)   Contents,   Maklnar,  and    Settlement  ot 
Case  or  Statement  ot  Facta. 

{564  (Okl.)  An  order  granting  an  extehsion 
of  time  for  making  and  serving  case-made  is 
void  when  made  uter  the  expiration  of  the 
time  originally  granted.— Antis  v.  Parson,  138 
P.  1020. 

{567  (CaLApp.)  Under  Code  Civ.  Proc.  { 
10o4,  the  trial  court,  having  granted  one  ex- 
tension of  30  days  for  the  preparation  of  a 
statement  of  the  case  on  which  to  dispose  of 
the  motion  for  new  trial,  cannot,  after  the 
expiration  of  that  period,  again  extend  the  time. 
—Keating  ▼.  Keating,  138  P.  11& 

(F)  Halctng,     Form,     and     Requisites     ot 
Transcript  or  RetDrn. 

{601  (Okl.)  Since  the  going  into  effect  of  Re- 
vised Laws  of  1910,  to  wit,  on  May  16,  1913, 
only  the  original  case-made  may  be  attached  to 
the  petition  in  error.— Messmore  v.  Given,  138 
P.  153. 

Where  the  original  case-made  was  signed  and 
settied  within  the  time  and  filed  with  the  clerk, 
but  not  attached  to  the  petition  in  error,  the 
petition  will  be  dismissed. — Id. 

(H)   Transmlaslon,    FlIlnKi    Printlnar,    and 
Service   ot  Copies. 

{  623  (Or.)  Where  the  undertaking  was  serv- 
ed November  22,  1913,  and  the  transcript  reach- 
ed the  clerk  December  30th,  the  court  will  not 
order  it  filed  as  of  Monday,  December  29th, 
though  in  due  course  of  mails  it  should  have 
reached  the  clerk  December  29th.-^abin  v. 
Owens  Const.  Co.,  138  P.  844. 

Under  L.  O.  L.  {  550,  the  30  days  allowed 
by  section  554  for  filing  the  transcript  runs 
from  the  end  of  the''  time  for  excepting  to  sure- 
ties on  the  undertaking,  and  not  from  the  filing 
of  the  bill  of  exceptions. — Id. 

(K)   dnestlona  Presented  for  ReTlevr. 

{ 684  (CaLApp.)  On  appeal  from  a  judg- 
ment entered  on  an  order  sustaining  a  demur- 
rer to  the  complaint,  held,  that  the  record  did 
not  present  the  question  whether  plaintiff,  by 
failing  to  appeal  from  the  setting  aside  of  a 
temporary  injunction,  precluded  himself  from 
subsequentiy  appealing. — Morris  v.  Iden,  138  P. 
120. 

{  704  (Mont)  Appellant  could  not  successful- 
ly claim  a  finding  of  the  acceptance  of  the  com- 
mon-law dedication  of  land  for  a  street,  where 
a  large  part  of  the  evidence  abstracted  bad  ref- 
erence to  a  plat,  and  Was  so  printed  in  the  rec- 
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ord  as  to  be  unintelligible. — Kanfman  ▼.  City 
of  Butte,  138  P,  770. 

(  706  (CaLApp.)  Where  the  notice  stated  that 
the  motion  for  new  trial  would  be  on  statement 
of  the  case,  and  no  statement  was  settled  or 
allowed,  the  action  of  the  trial  court  in  deny- 
ing the  motion  cannot  be  reviewed,  even  though 
it  improperly  refused  to  settle  the  statement. — 
Keating  t.  Keating,  138  P.  118. 

XI.  ASSIONMEMT  OF  ERRORS.' 

{719  (Nev.)  In  the  absence  of  an  assignment 
of  error  to  the  sustaining  of  a  demurrer  to  the 
cause  of  action,  the  ruling  will  not  be  reviewed. 
—Lamb  t.  Goldfield  Lucky  Boys  Mining  Co., 
138  P.  002. 

S  724  (Or.)  Under  Supreme  Court  rules  11, 
12  (55  Or.  621,  117  Pac.  xi),  each  assignment 
of  error  should  l)e  sufficiently  certain  to  give 
notice  of  the  particular  error  relied  on,  or  it 
raises  no  question  for  decision. — Redsecker  v. 
Wade,  138  P.  485. 

{728  (Or.)  An  assignment  that  the  court  er- 
red in  admitting  evidence  over  objections  of 
defendant  raises  no  question  for  decision. — 
Uedsecker  v.  Wade,  138  P.  485. 

Assignments  that  the  court  erred  in  admitting 
in  evidence  each  record  of  divorce  proceedings 
and  any  evidence  touching  on  divorce  proceed- 
inirs  between  plaintiff  and  defendant  are  too 
indefinite. — Id. 

An  assignment  that  the  court  erred_  in  per- 
mitting "so  many  questions  imputing  immoral- 
ity to  defendant    is  too  indefinite.— Id. 

§  728  (Or.)  Assignments  that  the  court  erred 
in  overruling  defendants'  objections  to  the  evi- 
dence, as  more  fully  appears  from  the  bill  of 
exceptions,  are  insufficient. — Ellis  v.  Abbott,  138 
P.  488. 

i  740  (Colo.App.)  An  assignment  that  "the 
judgment  and  verdict  are  against  the  law,  the 
evidence  is  insufficient  to  support  the  verdict, 
the  judgment  is  contran  to  the  law  and  evi- 
dence," is  improper.— Colorado  &  S.  By.  Co.  t. 
Jenkins,  138  P.  437. 

ZH.  BRIEFS. 

S757  (CaLApp.)  Under  Code  Civ.  Proc.  { 
053c,  providing  that,  where  an  appeal  is  taken 
as  provided  in  section  953a,  the  parties  must 
print  in  their  briefs  the  part  of  the  record  they 
desire  to  call  to  the  court's  attention,  the  evi- 
dence as  contained  in  appellant's  brief  will  be 
taken  as  correct  where  respondent  filed  no 
brief  and  raised  no  question  as  to  the  correct- 
ness of  appellant's  brief.— Beckett  v.  Stuart, 
138  P.  115. 

!  757  (Okl.)  Where  plaintitE  in  error  fails  to 
comply  with  Supreme  Court  rule  25  (95  Pac. 
viii),  relative  to  briefing,  the  judgment  will 
be  affirmed.- Kelly  v.  State,  138  P.  167. 

§  76 1  (Okl.)  Assignments  in  support  of  which 
no  authority  is  cited  in  the  brief  will  not  be 
considered,  where  it  is  not  clearly  apparent 
that  they  are  well  taken. — Francis  v.  First  Nat 
Bank,  1.S8  P.  140. 

S  770  (Okl.)  Where  plaintiff  in  error  has  filed 
a  brief,  and  defendant  in  error  has  filed  none. 
and  has  given  no  excuse  for  his  failure,  and 
the  errors  asserted  are  well  founded,  the  Su- 
preme Court  need  not  search  for  some  theory 
which  might  possibly  prevent  a  reversal. — Miles 
V.  Bird,  138  P.  789. 

§773  (Okl.)  Where  plaintiff  in  error  fails  to 
file  a  brief  as  required  by  Supreme  Court  Rule 
7  (137  P.  ix),  the  appeal  will  be  dismissed. — 
Terry  v.  Coker,  138  P.  814 ;  Johnston  v.  Marsee, 
Id. 

{773  (Okl.)  Where  plaintiff  in  error,  as  well 
as  defendant  in  error,  fails  to  file  and  serve 
briefs  as  required  by  rule  7  (20  Okl.  viii,  95 
Pac.  vi)  of  the  Supreme  Court,  the  appeal  will 
be  dismissed.- Chidspy  v.  KIlis,  138  P.  789; 
Eads  v.  Ottawa  County,  Id.  796. 


Xm.  DISMISSAIi,  WITHDRAWAI..  OB 
ABANDONMEIfT. 

{  780  (Okl.)  A  proceeding  in  error  to  review 
an  order  which  is  not  final,  as  defined  by  Rev. 
Laws  1910,  I  5237,  will  be  dismissed.- Rich- 
ardson V.  Thompson.  138  P.  177. 

S  781  (Cal.App.)  An  appeal  from  a  judgment 
denying  an  injunction  to  restrain  a  city  treas- 
urer from  issuing  bonds  will  be  dismissed 
where  tbe  bonds  were  issued  pending  the  ap- 
peal.—Bernard  V.  Weaber,  138  I*.  941. 

In  a  suit  to  enjoin  a  city  treasurer  from  is- 
suing bonds,  where  the  trial  court  denied  an 
injunction  and  refused  a  temporary  restraining 
order  pending  appeal,  held,  that  the  appeal 
W|Ould  be  dismissed  ;  it  being  presumed  that  the 
city  treasurer  had  issued  the  boinds  as  required  by 
St.  1911,  p.  1202,  f  4,  and  the  complaint  alleg- 
ing that  he  would  do  so  unless  enjoined. — Id. 

A  judgment  for  " costs"  held  not  to  con- 
stitute a  judgment  for  costs  which  would  war- 
rant the  appellate  court  ,in  rendering  a  judg- 
ment on  the  merits  on  'a  question  otherwise 
moot— Id. 

{781  (CaLApp.)  Where  parties  to  an  appeal 
transfer  all  their  interests  in  the  land  in  liti- 
gation for  the  purpose  of  settlement,  so  that 
they  had  no  actual  interest  in  the  result,  the 
appeal  will  be  dismieBcd,  the  determination  of 
costs  being  no  ground  for  retaining  jurisdiction. 
—Wilson  V.  Chesley,  138  P.  058. 

XV.  HEARIirO  AND  REHEARING. 

{833  (Wyo.)  Under  rule  23  of  the  Supreme 
Court  (104  Pac.  xiv),  providing  that  applica- 
tions for  rehearings  shall  be  by  petition  to  the 
court,  it  is  improper  to  apply  for  rehearing  by 
motion. — Wyoming  Coal  Mining  Co.  y.  Stanko, 
138  P.  182. 

XVI.  REVIEW. 
(A)   Scope  and  Extent  In  General. 

{  843  (Kan.)  Where,  in  an  action  by  a  rail- 
road employ^  for  personal  injuries,  the  petition 
states  a  cause  of  action  under  the  Employers' 
Liability  Act,  and  the  jury  find  negligence  of  a 
fellow  servant  causing  tbe  injury,  it  is  not  nec- 
essary to  consider  whether  the  evidence  proved 
or  otner  insufficiendes  provided  against  in  the 
statute,  but  the  finding  will  uphold  verdict  for 
plaintiff.— Hisle  v.  Kansas  City  Southern  Ry. 
Co.,  138  P.  610. 

{  854  (Cal.)  Where  an  order  granting  a  new 
trial  can  be  sustained  on  any  ground,  it  will 
not  be  disturbed  on  appeal,  because  the  ground 
assigned  by  the  trial  court  was  not  good. — 
Cabin  V.  E.  B.  &  A.  L.  Stone  Co.,  138  P.  712. 

{ 854  (Mont)  Although  a  court  erroneously 
gave  judgment  for  defendant  on  the  ground 
that  the  complaint  did  not  state  a  cause  of  ac- 
tion, where  facts  in  the  answer  were  admitted 
by  plaintiff  which  justified  a  judgment  for  de- 
fendant, the  ruling  will  be  sustained.— Stephens 
V.  Conley,  138  P.  189. 

{ 854  (Mont.)  Order  grafting  new  trial  in 
general  terms  will  be  affirmed  if  justified  on 
any  ground  assigned  in  the  notice  of  motion, 
regardless  of  the  reasons  given  by  the  court — 
Wallace  v.  Chicago,  M.  &  P.  S.  Ry.  Ca,  138 
P.  499. 

{ 863  (Eon.)  On  an  appeal  from  an  order 
overruling  a  motion  to  modify  and  amend  a 
judgment,  only  errors  of  law  can  be  considered. 
— Northrup  Nat.  Bank  v.  Webster  Refining  (3o., 
138  P.  687. 

(B)  Interlocntory,     Collateral,     and     Sap- 

plementary  Proceedlns*  and 

iineationa. 

I  870  (Okl.)  An  order  overruling  a  demurrer 
will  be  reviewed  where  the  appeal  is  taken 
within  one  year  after  final  judgment,  though 
not  taken  within  one  year  after  the  order  is 
made.— Western  Union  Telegraph  Ca  t.  Dob- 
yns,  138  P.  570.  /^^  ^  ^  ^]  ^ 
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8  873  {Utah)  Under  Comp.  Laws  1907,  |  3304, 
declaring  that  upon  an  appeal  from  the  judg- 
ment all  orders,  rulings,  and  decisions  to  which 
exceptions  have  been  taken  are  before  the  Su- 
preme Court  for  review,  an  order  granting  a 
new  trial  is  reviewable  on  an  appeal  from  the 
final  judgment— HirabeUi  v.  Daniels,  138  P. 
1172. 

(C)  Parties  Entitled  to  AIICKe  Brror. 

g  882  (Cal^App.)  In  a  suit  to  compel  the  issu- 
ance of  new  certificates  of  stock  in  a  foreign 
cor^ration  which  had  forfeited  its  license  to  do 
busmess  in  the  state,  the  refusal  of  plaintiff  to 
offer  evidence  in  the  trial  court  of  his  dam- 
ages held  to  preclude  him  from  asserting  on  ap- 
peal that  his  stock  had  been  converted. — Car- 
penter V.  Bradford,  138  P.  046. 

$882  (Wash.)  Where  defendant  on  direct  ex- 
amination asked  concerning  his  treatment  of 
the  witness  and  she  answered  that  it  had  been 
kind,  he  cannot  complain  that  proof  of  state- 
ments to  the  contrary  was  inadmissible  matter. 
—Winston  v.  Terrace,  138  P.  673. 

$883  (Wash.)  Where  a  husband  and  wife 
were  plaintiffs  in  an  action  for  services  by  the 
wife  to  another,  but  at  the  trial,  on  plaintiffs' 
motion,  the  husband  was  dismissed,  and  the  case 
proceeded  on  the  issue  that  the  earnings  were 
the  separate  property  of  the  wife,  and  the  de- 
fendant did  not  object,  but  put  in  evidence,  he 
cannot  afterwards  complain  of  the  submission 
of  new  issues.— Gage  v.  Gage,  138  P.  886. 

(D)  Amendment*,   Additional   Prootn,   and 
Trial  of  Canne  Anew. 

$  889  (Wash.)  In  an  action  for  injuries  to  a 
servant,  defendant  cannot  complain  that  the 
admission^  of  evidence  of  negligence  other  than 
that  specified  in  the  complaint  was  erroneous 
(Rem.  &  Bal.  Code,  S  1752).— Sjong  v.  Occi- 
dental Fish  Co.,  138  P.  313. 

(ES)   Presnmptlona. 

$  900  (Mont.)  The  presumption  on  appeal  is 
that  the  trial  court  did  not  err.— Ringling  ▼. 
Smith  River  Development  Co.,  138  P.  1098. 

$  001  (Mont.)  W^here  an  appeal  was  taken 
from  a  judgment  based  on  a  finding  of  the  ac- 
ceptance of  a  dedication  of  land  for  a  street, 
the  burden  was  on  appellant  to  show  that  the 
evidence  preponderated  against  the  finding. — 
Kaufman  v.  City  of  Butte,  138  P.  770. 

S90I  (Mont.)  In  the  absence  of  evidence,  ap- 
pellant has  the  burden  of  showing  the  trial 
court's  conclusion  is  erroneous  under  any  state 
ot  facts,  consistent  with  the  declaration  of  the 
record.— Ringling  v.  Smith  River  Development 
Co..  138  P.  109& 

§901  (Or.)  The  bill  of  exceptions  must  point 
out  error  in  the  admission  of  evidence,  and 
make  it  plain  that  under  no  circumstances 
could  it  have  been  admissible. — Pacific  Laun- 
dry Co.  V.  Pacific  Bridge  Co.,  138  P.  221. 

$907  (Or.)  Where  the  evidence  in  the  record 
showed  a  plain  duty  of  defendant  and  a  disre- 
gard of  that  duty,  the  Supreme  Court  will  not 
assume,  in  the  absence  of  the  remainder  of  the 
testimoi^,  that  it  contradicts  that  set  out. — 
Pacific  Laundry  Co.  v.  Pacific  Bridge  Co.,  138 
P.  221. 

$  907  (Wash.)  If  there  is  no  bill  of  exceptions 
or  statement  of  facts  in  the  record,  the  Su- 
preme Court  will  treat  the  facts,  as  found,  to  be 
undisputed.— Pen  se   v.    Syler,  l.'JS  P.   310. 

g  925  (Colo.)  Where  the  record  on  appeal  re- 
cited that  the  cause  was  heard  on  defendant's 
motion  for  'judgment  on  the  pleadings,  it  could 
not  be  said  that  the  court  considered  evidence 
on  a  former  trial,  though  there  was  a  stipula- 
tion in  the  record  that  either  party  could  read, 
on  the  motion,  from  the  record  on  the  former 
trial.— Fehringer  v.  F.  H.  Martin  Drug  Co.,  138 
P.  1007. 


$931  (Cal.)  The  Supreme  Court  cannot  sup- 
ply findings  essential  to  the  rendition  of  a  judg- 
ment—People T.  Southern  Pac  R.  Co.,  138  P. 
94. 

$931  (Cal.)  The  Supreme  Court,  in  an  action 
by  the  state  to  establish  title  in  tidelands,  can- 
not supply  a  finding  showing  that  defendants 
claimed  under  a  certain  patent,  though  there 
was  an  oral  stipulation  to  that  effect,  if  such 
stipulation  was  not  carried  into  the  findings. — 
People  V.  Southern  Pac.  R.  Co.,  138  P.  103. 

$931  (Cal.)  Failure  to  find  on  an  issue  will 
be  presumed  to  result  from  failure  to  offer  evi- 
dence thereon  in  absence  of  a  contrary  showing 
in  the  record.— In  re  Sbirey's  Estate,  138  P. 
994. 

$931  (Mont.)  In  an  action  to  determine  the 
extent  of  tvater  rights,  where  defendant  claimed 
under  an  original  right  to  water  of  a  creek, 
held,  in  view  of  the  issues,  that  supreme  court 
would  presume  that  the  lower  court  found  in 
favor  of  such  right  upon  all  the  issues  counect- 
ed  therewith  not  covered  by  express  findings.— 
Conrow  v.  Hufiine,  138  P.  1094. 

$  931  (Or.)  Where  a  policy,  loss,  and  adjust- 
ment were  admitted,  and  the  court  ruled,  with- 
out objection,  that  defendants  had  the  burden 
of  proof,  it  will  be  presumed,  in  support  of  a 
finding  that  plaintiffs  were  partners,  that  de- 
fendant's counsel  admitted  it. — Frakes  v.  Mu- 
tual Fire  Co.  of  Portland,  138  P.  224. 

$  937  (N.M.)  Where  the  record  is  silent  as  to 
whether  an  appeal  was  taken  in  open  court, 
the  presumption  is  that  it  was  not  so  taken, 
and  appellant  must  cause  citation  to  be  issued 
and  served  prior  to  the  return  day,  as  required 
by  Laws  1907,  c.  67,  $  2.— Chllders  v.  Labann, 
138"  P.  202. 

8  938  (Colo.App.)  Though  the  record  showed 
that  the  bill  of  exceptions  was  filed  with  the 
clerk  before  it  was  signed  by  the  trial  judge,  it 
will  be  taken  as  filed  at  the  proper  time,  where 
it  was  regularly  certified  by  the  clerk  of  the 
trial  court  to  the  appellate  court  as  a  part  of 
the  transcript— Tate  v.  Holly,  138  P.  64. 

(F)  Dlaoretlon   of  Iiovrer  Conrt. 

$  957  (Colo.App.)  In  view  of  Rev.  St  1908.  $ 
1537,  requiring  appeals  from  the  county  to  the 
district  court  to  be  made  within  lO  days  after 
judgment,  but  allowing  the  county  court  within 
such  period  to  extend  the  time,  it  will  be  assiuu- 
ed,  in  the  absence  of  proper  objection  to  the 
court's  order  immediately  after  judgment  giving 
15  days  to  file  an  appeal  bond,  that  such  exten- 
sion was  made  upon  proper  showing. — Wellmuth 
V.  Rogers.  138  P.  69. 

$959  (Cal.)  Leave  to  amend  the  complaint 
after  demurrer  or  answer  rests  in  the  sound 
discretion  of  the  trial  court  and  the  denial  of 
leave  will  not  be  disturbed,  except  for  an  abuse 
of  such  discretion.— Scbolle  v.  FlnnelL  138  P. 
746. 

$959  (CaLApp.)  The  discretion  of  the  trial 
court  in  permitting  amendment  of  pleadings 
will  not  be  disturbed,  unless  an  abuse  thermif 
is  clearly  shown. — Gard  v.  Ramos,  138  P.  108. 

S  970  (Or.)  The  discretion  of  the  court  in  ad- 
mitting opinion  evidence  as  to  the  value  of  a 
stock  of  merchandise  insured  will  not  be  dis^ 
turbed.— Ward  v.  Queen  City  Fire  Ins.  Co.  of 
Sioux  Falls,  8.  D.,  138  P.  1067. 

$  977  (Wash.)  The  discretion  of  the  court  in 
the  denial  of  a  new  trial  on  condition  of  a  re- 
duced recovery  is  not  reviewable,  in  the  ab- 
sence of  an  abuse  of  such  discretion. — Pierce  v. 
Seattle  Electric  Co.,  138  P.  666. 

I  979  (Utah)  The  granting  or  refusing  a  new 
trial  on  the  ground  of  the  excessiveness  or  in- 
adequacy of  the  damages  wiU  not  be  disturbed 
unless  an  abuse  of  discretion  appears. — HirabeUi 
V.  Daniels,  138  P.  1172. 
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1 979  (Utah)  The  action  of  the  trial  coart  in 

granting  a  new  trial  on  account  of  an  excessive 
or  unjust  verdict,  due  solely  to  passion  or  prej- 
udice, may  be  reviewed,  as  a  question  of  law  and 
.  not  of  fact,  upon  an  alleged  abuse  of  discre- 
tion or  a  capricious  or  arbitrary  exercise  of 
power.— Jensen  ▼.  Denver  &  B.  O.  R.  Co.,  138 
P.  1185. 

{981  (Cal.)  The  granting  of  a  new  trial  on 
tlie  ground  of  newly  discovered  evidence  rests 
largely  in  the  discretion  of  the  trial  court,  and 
its  discretion  will  not  be  disturlied  on  appeal 
unless  manifestly  abused. — Cabill  v.  E.  B.  &  A. 
L.  Stone  Co.,  138  P.  712. 

i  984  (Kan.)  An  apportionment  of  costs  as 
between  parties  recovering  judgments,  where 
the  costs  can  only  be  made  from  funds  in  the 
hands  of  a  receiver,  being  within  the  judicial 
discretion  of  the  court,  under  Gen.  St.  1909,  { 
6210  (Code  Civ.  Proc.  i  615),  cannot  be  changed 
except  for  an  abuse  of  discretion. — Northriip 
Nat.  Bank  v.  Webster  Refining  Co.,  138  P.  587. 

(O)    <tiie«tlona  of  Fact,  Terdlota,  and  Flnd- 
Ingrs. 

S992  (Ariz.)  In  action  for  partnership  disso- 
lution and  accounting,  the  court's  ruling  as  to 
safficiency  of  preliminary  proof  that  map  of 
mines  claimed  to  be  partnership  property,  of- 
fered as  an  admission  by  defendant  against  in- 
terest, was  made  on  bis  order  held  not  to  be  dis- 
turbed.—Gleeson  V.  Costello,  138  P.  544. 

$  1001  (Cal.App.)  Unless  it  appears  that  an 
arbitrary  course  has  been  pursued,  the,  court 
on  appeal  cannot  review  the  determination  of 
the  jury  or  trial  court  on  the  question  of  wheth- 
er a  dispatable  presumption  has  been  over- 
thrown.— Volquards  v.  Myers,  138  P.  9(33. 

I  1001  (Colo.App.)  It  is  sufficient  to  sustain 
a  verdict  if  the  appellate  court  can  determine 
that  it  is  substantially  supported  by  the  evi- 
dence.—Tate  V.  Holly,  138  P.  64. 

1 1001  (Okl.)  In  an  action  for  an  assault, 
where  the  evidence  reasonably  tends  to  connect 
defendant  therewith  as  an  aider  and  abetter,  a 
verdict  will  not  be  disturbed. — Perrine  v.  Hana- 
cik,  138  P.  14a 

flOOl  (Or.)  Const  art  7,  i  3,  does  not  au- 
thorize the  Supreme  Court  to  retry  a  case  and 
reach  a  conclusion  of  fact  different  from  the 
verdict,  if  there  is  evidence  to  support  it— 
Casciato  v.  Mason,  138  P.  841. 

i  1 002  (Colo.App.)  A  finding  on  conflicting 
evidence  is  conclusive  on  appeal. — Tate  v.  Holly, 
138  P   64. 

§  1002  (Idaho)  Under  Rev.  Codes,  g  4824.  a 
verdict  sustained  by  substantial,  though  con- 
flicting evidence  will  not  be  disturbed.— Tilden  T. 
Hubbard,  138  P.  1133. 

Where,  in  an  action  for  breach  of  contract 
to  irrigate  an  orchard,  and  protect  it  from  rab- 
bits, the  evidence  is  conflicting,  and  the  jury 
finds  a  general  verdict  for  plaintiff,  and  no  in- 
structions require  the  damages  from  each  cause 
of  injury  to  be  speciiically  found,  the  verdict  will 
not  be  disturbed  because  of  insufficiency  of  the 
evidence  to  sustain  each  of  the  alleged  injuries. 
-Id. 

§  1002  (Cttl.)  Conflicting  evidence  and  ques- 
tions as  to  the  credibility  of  witnesses  will  not 
be  reviewed.— Chicago,  B.  I.  &  P.  B.  Co.  v. 
Brazzell,  138  P.  794. 

i  1002  (Wash.)  The  Supreme  Conrt  will  not 
review  a  conflict  in  the  evidence,  but  will 
merely  go  far  enough  to  determine  that  the  ver- 
dict has  sufficient  evidence  to  support  it.— 
Pierce  v.  Seattle  Electric  Co.,  138  P.  666. 

I  1002  (Wash.)  That  version  of  conflicting 
evidence  which  tends  most  strongly  to  support 
a  jury's  verdict  must  be  assumed  as  true  on 
appeal.— Winston  v.  Terrace,  138  P.  673. 

i  1004  (Utah)  Under  the  Constitution  tlie 
amount  of  the  verdict  is  a  matter  wholly  within 
the  province  of  the  trial  court,  that  being  a 
question  of  fact;    and,  where  there  is  any  evi- 


dence to  support  the  verdict  ttte  court  has  no 

power  to  pass  upon  or  set  it  aside  as  being  ex- 
cessive.— Jensen  v.  Denver  &  B.  G.  B.  Co_  13S 
P.  1185. 

{  1008  (Mont)  Where  a  cause  is  tried  to  the 
court,  its  findings  are  entitled  to  the  same 
weight  as  a  verdict— Goldsmith  t.  Murray,  1^3 
P.  187. 

§  1008  (Okl.)  A  general  finding  by  tbe  court 
will  be  given  the  same  weight  as  a  verdict— J. 
I.  Case  Threshing  Mach.  Co.  v.  Lyons  &  Co, 
138  P.  167. 

{  1008  (Or.)  In  a  law  action  tried  by  the  conn, 
its  findings  have  the  sanctity  of  a  verdict  nnder 
Const  art  7,  {  3,  as  amended  Noveml>er,  1910. 
—Bank  of  Kenton  v.  Sun  Dial  Banch,  138  P. 
455. 

(1010  (CaLApp.)  A  judgment  will  not  be  dis- 
turbed on  appeal  where  the  trial  court's  findingi 
are  supported  by  any  evidence. — Diamond  v. 
Fay,  138  P.  933. 

SI01I  (Nev.)  A  finding  by  the  trial  (»nrt, 
based  on  conflicting  evidence.  Is  condosive  on 
appeal. — Bound  Mountain  Mining  Co.  t.  Bound 
Mountain  Sphinx  Mining  Co.,  138  P.  71. 

JIOII  (Nev.)  Where  there  is  a  substantial 
conflict  in  the  testimony,  the  appellate  court 
will  not  substitute  its  judgment  for  that  of  the 
trial  court,  and  will  only  interfere  when  it  ii 
clear  that  a  wrong  conclusion  was  reached.— 
Bobinson  Mining  Co.  v.  Biepe,  138  P.  910. 

P  101 1  (Okl.)  A  general  finding  in  a  jury  case 
tried  by  the  court  is  conclusive  on  review  on  all 
disputed  questions  of  fact — J.  I.  Case  Thresh- 
ing Mach.  Co.  ▼.  I^ons  &  Co.,  138  P.  167. 

(H)   Hanmleas  Brror. 

i  1033  (Colo.App.)  Appellant  cannot  object  on 
appeal  to  the  verdict  on  tbe  ground  that  the 
proper  measure  of  damages  was  not  charged, 
where  the  verdict  rendered  is  smaller  than  tbe 
evidence  justified,  if  appellanf s  position  as  to 
the  proper  measure  of  damages,  etc.,  was  cot- 
rect.— Tate  v.  Holly,  138  P.  64. 

i  1033  (Or.)  No  error  can  be  predicated  oo  t 
decision  favorable  to  the  appellant  on  an  ob- 
jection to  evidence.— Casciato  v.  Mason,  138  P. 
841. 

The  defendant  cannot  complain  on  appeal 
that  the  verdict  against  him  was  not  as  much 
in  amount  as  it  inight  have  been. — ^Id. 

§  1 039  (ColcApp.)  Where  defendant  pleaded 
the  limitations  of  five  years,  and  also  set  up 
paramount  title  under  tax  deed,  the  court's 
error  in  holding  limitations  a  bar  was  not  prej- 
udicial, since,  as  plaintiff,  after  defendant  bad 
produced  a  tax  deed  good  on  its  foce,  did  not, 
in  his  replication,  attack  the  validity  of  snrh 
deed,  the  tax  deed  extinguished  plaintiff's  title. 
—Scott  v.  Watkins,  138  P.  432. 

§  1039  (Kan.)  Where,  in  ai)  action  to  rescind 
a  contract  for  fraud,  and  recover  damages,  if  a 
rescission  cannot  be  had,  tbe  court  awards  dam- 
ages, rulings  as  to  plaintiff's  failure  to  allege 
an  offer  to  restore  the  benefits  received  are  im- 
material.—Epp  V.  Hinton,  138  P.  576. 

§  1041  (Cal.App.)  Any  error  in  permitting  de- 
fendant to  amend  his  answer  in  an  action  for 
goods  sold,  so  as  to  affirmatively  plead  the 
statute  of  frauds,  was  harmless,  where  that 
defense  had  already -been  presented  by  denials 
of  the  answers.— Gard  v.  Ramos,  138  P.  108. 

S  1043  (Wash.)  Where  an  attaching  creditor 
was  adjudged  to  have  priority  in  the  proceeds 
of  attached  property,  one  having  a  chattel  mort- 
gage on  the  same  property  cannot  complain 
of  the  mode  of  sale  of  the  property  where  it 
brought  a  fair  price^  and  the  proceeds  amounted 
to  less  than  the  claim  of  tbe  attaching  creditor. 
—Holt  Mfg.  Co.  V.  Coss,  138  P.  322. 

(  1 047  (Ariz.)  Where  defendant  offered  no  evi- 
dence in  rebuttal  of  plaintiff's  incompetent  tes- 
timony, held,  that  error,  if  any,  in  refusing  to 
strike  such  testimony  was  harmless. — Hagemaa 
V.  Vanderdoes,  138  P,  1063.^  , 
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I  1047  (CoIo.App.)  Error  in  bolding  that,  if 
the  wife  furnisned  the  purchase  money  for 
land  talien  in  the  name  of  the  husband,  the  pre- 
sumption was  that  it  was  intended  as  a  gift, 
and  no  trust  wonld  arise,  held  not  prejudicial. 
— Fagan  t.  Troutman,  138  P.  442. 

{  1047  (Utah)  Errors,  if  an^,  in  the  rulings 
on  eridence  were  without  prejudice,  where  the 
result  would  not  have  been  changed  if  the  court 
had  ruled  as  requested  b;  appellant.— Utah 
Banking  Co.  ▼.  Newman,  138  P.  1146. 

§  1048  (Wash.)  Error  in  overruling  an  ob- 
jection to  improper  cross-examination  held  not 
prejudicial,  where  the  answer  of  witness  was 
not  material  to  the  issue.— Winston  t.  Terrace, 
138  P.  673. 

§  1050  (Cai)  An;  error  in  admitting  evi- 
dence, in  an  employe's  action  tor  personal  in- 
juries while  adjusting  a  belt,  that  plaintiff  had 
seen  other  employes  put  belts  on  moving  pul- 
leys was  harmless  to  defendant  where  all  of 
the  witnesses  testified,  without  objection,  that 
it  was  proper  for  an  experienced  person  to  do 
so.— Schellin  v.  North  Alaska  Salmon  Co.,  138 
P.  723. 

{  1050  (CaLApp.)  The  admission  of  evidence 
which  could  not  have  affected  the  judgment  is 
harmless.- Lawyer  v.  Lios  Angeles  Pac.  Co.,  138 
P.  920. 

8  1050  (CaLApp.)  In  a  broker's  action  for 
commission  for  procuring  a  tenant,  held,  that 
the  admission  of  parol  evidence  to  vary  the 
terms  of  the  employment  contract  waa  harmless. 
—Diamond  v.  Fay,  138  P.  933. 

i  1050  (Okl.)  The  erroneous  admission  of  evi- 
dence is  ground  for  reversal,  where  prejudicial 
to  the  suDstantial  rights  of  the  losing  party.— 
Brison  v.  McKeilop,  138  P.  154. 

i  1050  (Or.)  Where  the  evidence  showed  a 
duty  of  defendant  to  protect  plaintifrs  proper- 
ty in  making  a  fill  in  a  street  and  a  disregard 
thereof,  evidence  that  defendant  settled  a  claim 
for  damages  to  buildings  on  the  opposite  side 
of  the  street  could  not  injure  defendant— Pacific 
Laundry  Co.  v.  Pacific  Bridge  Co.,  138  P.  221. 
_{  1050  (Wash.)  In  an  action  against  a  physi- 
cian for  malpractice,  the  admission  of  incom- 
petent evidence  to  the  effect  that  plaintiff  was 
a  contract  patient  held  prejudicial. — Hoffman  v. 
Watkins,  138  P.  664. 

i  1053  (Wash.)  Error  in  admitting  evidence 
held  harmless,  in  view  of  the  instructions. — 
Baird  v.  Northern  Pac.  By,  Co.,  138  P.  325. 

1 1053  (Wash.)  Withdrawal  of  evidence  held 
to  cure  any  error  in  its  admission.- Winston 
T.  Terrace,  138  P.  673. 

f  1064  (Kan.)  An  erroneous  statement,  in  an 
instruction  that  the  jury  might  consider  plain- 
tiff's loss  of  the  society,  aid,  and  comfort  of 
the  deceased,  her  husband,  held  harmless,  where 
the  same  instruction  twice  stated  that  recovery 
could  be  had  only  for  pecuniary  loss,  and  the 
verdict  was  moderate. — Harbert  v,  Kansas 
City  Elevated  Ry.  Co.,  138  P.  641. 

8  1064  (Mont.)  In  an  action  to  recover  com- 
pensation and  reward  for  finding  and  keeping 
lost  property,  erroneous  submission  of  plaintiff's 
right  to  recover  a  gratuity  held  reversiDle,  since 
it  could  not  be  determined  to  what  extent  the 
verdict  for  him  was  influenced  thereby. — Kirk  v. 
Smith,  138  P.  1088. 

S  1066  (CaLApp.)  Where  there  was  no  show- 
ing that  defendant  failed  to  produce  its  strong- 
est evidence^,  an  instruction  to  view  with  dis- 
trust the  evidence  of  a  party  who  does  not  pro- 
duce the  most  satisfactory  evidence  in  his  pow- 
er was  harmless.— Lawyer  v.  Los  Angeles  Pac. 
Co.,  138  P.  920. 

{  1066  (Kan.)  Where  there  was  evidence 
showing  negligence  of  a  fellow  employ^  causing 
the  injury,  a  denial  of  request  for  instructions 
that  there  was  no  evidence  to  prove  any  of  the 


other  insuffidenciM  mentioned  in  Eknployers* 
Liability  Act  was  immaterial.— Hisle  v.  Kansas 
City  Southern  Ey.  Co.,  138  P.  610. 

g  1066  (Wash.)  Instruction  as  to  inferring 
authority  of  cashier  of  bank  from  general  con- 
duct of  business  held  harmless,  though  there 
was  little,  if  any,  evidence  of  the  general  course 
of  business,  where  the  only  agreement  not  fall- 
ing within  the  general  authority  of  a  cashier 
was  not  involved  in  the  action. — Johnson  v. 
Bank  of  Pasco,  138  P.  295. 

8  1 068  (Or.)  Error  in  instructing  that,  if  fires 
were  caused  or  escaped  accidentally  or  unavoid- 
ably, civil  action  may  lie  for  the  actual  damag- 
es, and  in  refusing  a  contrary  instruction,  is 
cured  by  a  special  verdict  that  the  fire  was  per- 
mitted to  spread  through  willfulness  or  negli- 
gence.—Johnson  V.  Jennings-McBae  Logging 
Co.,  138  P.  236. 

8  1071  (Cal.App.)  In  a  broker's  action  for  pro> 
curing  a  tenant,  held,  that  inconsistent  findings 
were  harmless.— Diamond  v.  Fay,  138  P.  933. 

i  1071  (Utah)  Where  no  finding  except  one 
against  defendant's  claim  of  adverse  possession 
was  permissible,  under  the  evidence,  error,  if 
any,  In  failing  to  find  on  that  issue  was  im- 
material and  narmless. — Sheppick  v.  Sheppick, 
138  P.  1169. 

i  1072  (Utah)  In  an  action  for  an  assault, 
the  granting  of  a  new  trial  on  the  ground  of  the 
inadequacy  of  the  damages  cannot  be  held  harm- 
less on  the  theory  that  the  ruling  was  for  the 
benefit  of  the  defendant,  where  the  plaintiff 
upon  retrial  recovered  a  larger  verdict — Hira- 
beUi  V.  Daniels,  138  P.  1172. 

(I)  Brror  'Watved  la  Appellate  Court. 

I  1078  (Cai.)  Matters  not  argued  in  an  appel- 
lant's brief  will  be  deemed  waived. — Rogers  v. 
Schlotterback,  138  P.  728. 

XVII.   DETERMINATION  AND  DISPO- 
SITION OF  CAUSE. 

(B)  Afflrmamee. 

i  1133  (CaI.App.)  Where  no  notice  of  appeal 
was  served  from  the  denial  of  appellant's  motion 
for  new  trial,  and  appellant  did  not  comply 
with  Code  Civ.  Proc.  |§  661,  952,  relating  to 
the  record  in  such  appeals,  the  action  of  the 
trial  court  must  be  amrmed. — Keating  v.  Keat- 
ing, 138  P.  118. 

(O)  Hodlfleatlon. 

f  1152  (Or.)  In  a  suit  to  set  aside  a  deed  to 
plaintiff's  son,  a  decree  omitting  provisions 
agreed  upon  by  tender  of  plaintiff  and  state- 
ment of  plaintiff  in  her  testimony  will  be  modi- 
fied to  include  them.— Cartwright  v.  Moffett  138 
P.  1078. 

(D>  Reversal. 

S  1170  (OoIo.App.)  Setting  cause  for  trial  in 
court  to  which  venue  was  changed  on  pleadings 
filed  in  county  court  of  another  county  after  its 
denial  of  a  change,  which  was  subsequently 
granted  by  the  district  court,  held  not  prejudi- 
cial error  within  the  statute  requiring  disre- 
gard of  errors  not  affecting  substantial  rights. 
—Church  V.  Myers,  138  P.  421. 

§  1170  (Idaho)  That  the  verdict  for  plaintiff 
fixed  the  total  damages,  without  determining  the 
amount  resulting  from  any  one  of  the  three 
causes  alleged,  held  not  to  require  a  reversal, 
where  $15,200  was  demanded,  and  only  $4,(XX> 
allowed.— Tilden  v.  Hubbard,  138  P.  1133. 

8  1170  (Okl.)  Overruling  of  a  motion  to  re- 
qtUre  plaintiffs  to  make  their  petition  more 
definite  and  certain  held  not  ground  for  rever- 
sal under  Rev.  Laws  1910,  g  4791,  where  it  aj)- 
peared  from  defendant's  answer  that  no  prej- 
udice resulted.— St  liouis  &  S.  F.  R.  Co.  v. 
Cox,  Peery  &  Murray,  138  P.  144. 

81170  (Or.)  Under  Const  art  7,  8  3,  as 
amended  (see  Laws  1911,  p.  7)  where  the  jury 
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could  not  have  rendered  a  different  verdict,  the 
judgment  will  be  affirmed  regardless  of  rulings 
in  admitting  certain  evidence. — Obencbain  v. 
Ranaome-Crummey  Co.,  138  P.  1078. 

I  1 170  (Wash.)  In  an  action  for  assault, 
where  there  WEia  no  allegation  as  to  the  effect 
upon  the  assaulted  person's  health,  it  was  not 
prejudicial  error  to  admit  evidence  thereof  and 
allow  recovery  therefor,  where  defendant  did  not 
claim  surprise,  under  Rem.  &  Bal.  Code,  { 
1752,  relating  to  disregard  of  technicalities. — 
Winston  v.  Terrace,  138  P.  673. 

§  1178  (Cal.App.)  Where  it  appears  from  the 
record  on  appeal  that  the  trial  court's  juris- 
diction was  probably  established  by  the  evi- 
dence, and  that  only  the  findings  on  the  ques- 
tion of  residence  were  defective,  the  case  may 
be  remanded  to  make  a  new  finding  thereon 
and  enter  judgment  upon  all  of  the  findings, — 
Coleman   v.   Coleman,  138  P.   362. 

§1179  (Colo.App.)  Upon  reversing  a  decree 
for  defendant,  in  an  action  to  quiet  title  to 
land  claimed  by  defendant  under  the  seven-year 
limitations,  because  defendant  had  not  paid  the 
taxes  for  seven  full  years  as  required,  and  di- 
recting judgment  to  be  entered  for  plaintiff, 
plaintiff  will  be  required,  within  a  reasonable 
time,  to  pay  into  court  for  defendant's  benefit 
the  taxes  paid  by  defendant  under  a  void  deed. 
— Cristler  v.  Beardsley,  138  P.  68. 

(F)  Mandate    and    Froceedlna;*    tn    Lower 
Court. 

$1195  (Ariz.)  The  territorial  Supreme  Court 
having  made  findings  of  fact,  not  reviewable  on 
api>eal  to  the  Supreme  Court  of  the  United 
States,  held  that  the  state  Superior  court  was 
bound  thereby  on  remand  for  further  proceed- 
ings after  admission  of  Arizona  to  statehood. — 
Zeckendorf  v.  Steinfeld,  138  P.  1044. 

§1198  (Ariz.)  Where,  on  appeal  from  the 
territorial  court  to  the  Supreme  Court  of  the 
United  States,  that  court  held,  upon  the  certified 
facts,  that  the  appointment  of  a  receiver  was 
proper,  and  that  he  should  be  continued  until  the 
litigation  was  finally  determined,  the  lower  court 
after  remand  properly  refused  to  discharge  him. 
—Zeckendorf  v.  Steinfeld,  138  P.  1044. 

§  1207  (Ariz.)  Where,  on  appeal  from  the  ter- 
ritorial court  to  the  Supreme  Court  of  the  Unit- 
ed States,  the  facts  were  certified  by  the  terri- 
torial court  as  provided  by  Act  April  7,  1874, 
c.  80,  18  Stat.  27,  the  lower  court  on  remand, 
could  only  enter  judgment  in  accordance  with 
tlie  mandate.— Zeckendorf  v.  Steinfeld,  138  P. 
1044. 

Such  mandate  having  authorized  further  pro- 
ceedings as  according  to  right  and  justice  and 
the  law  ought  to  be  had,  held  that  the  lower 
court  in  entering  judgment  could  properly  allow 
interest  at  6  per  cent,  on  the  money  converted. 
—Id. 

APPEARANCE. 

See  Appeal  and  Error,  §  392. 

§  I  (N.M.)  An  "appearance"  is  a  coming  Into 
court  as  a  party,  whether  plaintiff  or  defendant, 
and  is  a  formal  proceeding  by  which  a  defend- 
ant submits  himself  to  the  court's  jurisdiction. 
— Childers  v.  Lahann,  138  P.  202. 

1 5  (N.M.)  Whether  a  party  has  appeared  is 
determined  from  the  record  alone. — Childers  v. 
Lahann,  138  P.  202. 

§  8  (N.M.)  Letters  which  passed  between  the 
attorneys  held  not  to  constitute  an  "appear- 
ance."—Childers  V.  Lahann,  138  P.  202. 

APPLIANCES. 

See  Master  and  Servant,  §§  101-129. 

APPLICATION. 

See  Payment,  §  44. 


APPOINTMENT. 

See  Executors  and  Administrators,  J  20;   Re- 
ceivers, §  29. 

APPROPRIATION. 

See   Statutes,   §§  68,  218;   Water*  and  Water 
Courses,  §§  4,  19,  24, 130-152. 

ARBITRATION  AND  AWARD. 

HI.   AWABD. 

§81  (Wash.)  Where  defendants  breached 
their  contract  to  eell  plaintiff  a  going  business, 
together  with  the  lease  of  the  premises  in  which 
it  was  carried  on,  the  value  of  which  was  to  be 
settled  by  arbitration,  the  award  of  the  arbitra- 
tion determines  the  value  of  the  lease;  and 
hence  no  damages  can  be  recovered  for  the  dif- 
ference between  the  award  of  the  arbitrators 
and  the  amount  of  rent  reserved. — Baker  T. 
Shaw,  138  P.  888. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  §  721;  Trial,  §  125. 


ARREST. 


See  Bail. 


ASSAULT  AND  BATTERY. 

See  Appeal  and  Error,  §§  1001,  1072,  1170; 
Criminal  Law,  i  921 ;  Evidence,  §  571 :  Habe- 
as Corpus,  §  SO;  Homicide,  §  292;  Husband 
and  Wife,  |  221;  New  Trial,  §  75;  Prisons,  | 
10;  Trial,  §  191. 

I.  civni  XiiABUjrcT. 

(A)  Acta  Conatltntlngr  Aaaanlt  or  Battery 
and  Liiabllity  Therefor. 

§  18  (Okl.)  Where  one  present  at  a  quarrel  en- 
courages a  battery,  he  is  liable  as  much  as  the 
party  who  does  the  beating. — Perrlne  v.  Hana- 
dk.  138  P.  148. 

(B)  Aotlona. 

§40  (Ariz.)  Where  the  wealth  of  the  female 
defendant  was  an  issue,  a  general  verdict  of  $6,- 
500  held  not  to  indicate  passion  or  prejudice. — 
Hageman  v.  Vanderdoes,  138  P.  1053. 

§40  (Wash.)  Where  the  assaulted  person,  a 
woman  of  60,  was  threatened  with  a  revolver 
and  ordered  out  of  her  home  and  she  lived  in 
such  a  nervous  condition  that  it  was  necessary 
to  send  her  away  from  the  neighborhood  for 
two  months  to  recover  her  normal  self,  a  ver- 
dict for  ^,000  was  not  excessive. — Winston  v. 
Terrace,  138  P.  673. 

§  43  (Wash.)  Under  the  evidence  in  an  as- 
sault case  hM,  that  It  was  not  error  to  sub- 
mit the  question  of  mental  anguish  and  to  al- 
low recovery  for  injury  to  plaintiff's  health 
both  past  and  future,  if  the  jury  should  find  she 
was  likely  to  suffer  in  the  future. — Winston  v. 
Terrace,  138  P.  673. 

ASSESSMENT. 

See  Drains,  §  82 ;  Insurance,  §§  353,  354 ;  Mu- 
nicipal Corporations,  §§  437-523;  Taxation, 
§§  347-451. 

ASSESSORS. 

See  Taxation,  §  451. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  §§  719-740. 

ASSIGNMENTS. 

See  Bills  and  Notes,  §  215,  443;  Fraudulent 
Conveyances;  Husband  and  Wife,  §  276;  In- 
surance, §  219;  Landlord  and  Tenant,  §  74; 
Taxation,  S  733 ;  Vendor  and  I%urcha8er,T  f§ 
212,  214;  Warehousemen,  §  I^jOOQIC 
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I.  XtEQVISITES  AND  VAI.IDITT. 

(A)   Proverty,  Batates,  mnd  lUKhta  AaalKB- 
able. 

S  27  (Wash.)  A  vendor  of  land  may  assign  all 
his  rights  under  a  contract  for  the  sale  thereof 
as  security  for  a  debt,  and  the  assignee  can  en- 
force the  same.— Baker  v.  Murrey,  138  P.  8»0. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSISTANCE,  WRIT  OF. 

See  Mortgages,  §  544. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  H  204-219. 

ATTACHMENT. 


See  Appeal  and  Error, 
Landlord  and  Tenant, 


1043:  Garnishment; 
260. 


V.   I.EVT,   UEW.   AND    CTTSTODT   AITD 
DISPOSITION  OF  PROPEBTT. 

S  178  (Wash.)  The  rights  of  an  attaching  of- 
ficer are  measured  by  the  rights  of  the  attach- 
ing creditor.— Holt  Mfg.  Co.  v.  Coss,  138  P. 
322. 

vm.  ouLoan  bt  THntD  persons. 

g292  (Utah)  A  party  intervening  and  claim- 
ing ownership  of  property  attached  in  a  suit 
against  another  cannot  assail  the  regularity  or 
validity  of  the  attachment.— Houston  Ileal  Es- 
tate Inv.  Co.  T.  Uechler,  138  P.  115». 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  i  261;  Appearance,  | 
8;  Bills  and  I^otes,  Si  160,  534;  Continuance, 
J  61 ;  Corporations,  !  214 ;  Courts,  $  387 ; 
Covenants,  f  132 ;  Executors  and  Administra- 
tors, fi  213;  Mechanics'  Liens,  Sf  154,  310; 
Pleading,  S  166;  Trial,  {  125;  Witnesses.  S 
199. 

I.  THE   OFFICE   OF  ATTORNET. 
(A)  Adn'uloB  to  Practlee. 

§  1 1  (Colo.)  "Lawyer"  and  "attorney"  are 
synonymous,  so  that  one  advertising  himself  as 
lawyer  holds  himself  out  as  attorney,  within 
Key.  St.  1908,  i  251.  declaring  guilty  of  con- 
tempt one  who  hold  himself  out  as  an  attorney, 
attorney  at  law,  or  counselor  at  law,  without 
having  a  license  to  practice  law.— People  v. 
Taylor,  138  P.  762. 

That  any  person  may  practice  a  certain  class 
of  law  business  does  not  save  one  advertising 
himself  as  lawyer,  without  any  limitation  as  to 
class  of  business,  from  the  operation  of  Rev.  St. 
1908,  {  251.— Id. 

Rules  of  the  Supreme  Court  that  no  one  shall 
practice  law  except  on  a  compliance  therewith, 
and  Rev.  St.  1908,  c.  9,  governing  the  admission 
of  attorneys,  must  be  taken  notice  of  by  one 
engaging  in  the  practice  of  law,  and,  if  be 
fails  to  comply  with  the  requirements  entitl- 
ing him  to  hold  himself  out  as  licensed  to 
practice  law,  he  is  guilty  of  contempt,  the  same 
as  one  violating  any  other  order  of  court,  of 
which  he  is  bound  to  take  notice. — Id. 

(O)  anapeaalon  and  Dlabanuemt. 

§44  (Colo.)  The  conduct  of  an  attorney  who 
was  engaged  to  represent  his  client  before  the 
United  States  land  office  held  to  amount  to 
obtaining  money  under  false  pretenses  and  to 
necessitate  disbarment.- People  v.  Patterson, 
138  P.  30. 


m.  DUTIES  AND   UABII.ITIES  OF  AT- 
TORNET  TO   CLIENT. 

8(28  (Okl.)  Where,  in  an  executor's  action 
against  an  attorney  for  money  collected  for 
the  estate  and  not  paid  over,  defendant  tes- 
tified to  collecting  |620,  $22()  of  which  was 
due  him  for  fees,  and  that  he  had  the  balance, 
it  was  not  error  to  instruct  the  jury  to  find 
for  plaintiff  in  a  sum  not  less  than  $400.— 
Baker  v.  Tate,  138  P.  171. 

An  instruction  relative  to  determining  the 
reasonable  value  of  the  attorney's  fees  held 
not  erroneous. — Id. 

AUDITORS. 

See  Counties,  {  94. 

AUTHORITIES. 

See  Appeal  and  Error,  §  761. 

AUTHORITY. 

See  Banks  and  Banking,  i  105:  Principal  and 
Agent,  §1  101,  100. 

AUTOMOBILES. 

See  Evidence,  i  442 ;  Garnishment,  {  164 ;  Stip- 
ulations, i  14. 

BAIL. 

n.  IN  CRIMINAI.  PROSEOnriONS. 

i  39  (Idaho)  A  bail  bond,  within  the  purview 
of  Rev.  Codes,  |  8105,  viewed  in  the  light 
of  sections  8100,  8101,  all  relating  to  bail, 
is  not  required  to  be  given  to  secure  the  pay- 
ment of  money  but  is  a  bond  given  for  the 
release  of  a  prisoner  from  actual  custody.— 
Ex  parte  Schuster,  138  P.  135. 

f  68  (Idaho)  Under  Rev.  Codes,  8  8105,  snbd. 
1,  it  is  only  when  the  alternatiye  of  imprison- 
ment is  imposed,  in  case  the  fine  assessed  is  not 
paid,  that  defendant  is  required  to  include  in 
his  bail  bond  on  appeal  an  undertaking  to  pay 
the  fine  in  case  the  judgment  be  affirmed.— Ex 
parte  Schuster,  138  P.  136. 

BAILMENT. 

See  Banks  and  Banking,  IS  138,  145 ;  Criminal 
Law,  8  1076;  Estoppel,  |  56;  Partnership,  8 
32 ;   Pledges ;   Warehousemen. 

8  I  (Kan.)  Where  the  owner  of  cattle  deliver- 
ed them  to  another  to  keep  for  a  term  of  years, 
the  increase  to  be  divided,  the  original  herd  re- 
turned, and  a  certain  shrinkage  to  be  borne  by 
the  owner  and  any  loss  above  that  to  be  borne 
in  fixed  proportions,  and  the  owner  to  pay  the 
taxes,  held  to  create  a  bailment — Simmons  t. 
Shaft,  138  P.  614. 

BALLOTS. 

See  Elections,  88  186,  194. 

BANKRUPTCY. 

See  Judgment,  8  660. 

n.  PETITION,  ADJITDICATION,  IVAR- 

RANT,  AND   CUSTODY   OF 

PROPERTY. 

(A)  Jnrtadlctlon  and  Coarse  of  Frocednre 
In  General. 

8  20  (Utah)  Where  an  assignment  for  the  Ijen- 
efit  of  creditors  is  made  within  four  months  pri- 
or to  the  assignor's  adjudication  in  bankruptcy, 
all  the  state  court  can  do  is  to  preserve  the 
property  to  be  administered  by  the  bankruptcy 
court,  and  it  is  thereafter  without  power  to  al- 
low any  claim  for  services  to  any  one  except  such 
as  may  in  good  faith  have  been  rendered  before 
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proceedings  in  bankruptcy.— In  re  Bombino,  XSS8 
F.  1166. 

Although  bankruptcy  proceedings  may  have 
been  instituted  within  four  months  after  an  as- 
signment for  benefit  of  creditors,  yet  if  cred- 
itors, without  objection,  permit  the  state  court 
to  administer  the  estate,  they  will  ordinarily 
not  be  heard  to  complain  respecting  the  allow- 
ances made  by  It. — ^Id. 

The  state  court  may  make  allowances  for  com- 
pensation for  services  rendered  under  an  assign- 
ment for  the  beneiit  of  creditors,  before  bank- 
ruptcy proceedings  against  the  aissignor  were 
instituted,  if  the  claim  therefor  ia  presented  be- 
fore adjudication  of  bankruptcy.— Id. 

m.  ASSIGNMENT,  ADBdNISTRATION, 
AND  DISTBXB1TTION  OF  BANK- 
RUPT'S ESTATE. 

(B)  Aaalffnment,    mnd     Title.    Rlvltta.    mnH 
Remedlea    of   Trustee   In    General. 

I  144  (Utah)  An  assignee  for  benefit  of  cred- 
itors is  charged  with  knowledge  that  he  is  act- 
ing under  an  instrument  which  of  itself  is  an 
act  of  bankruptcy,  and  that  if  the  assignor,  in 
bankruptcy  proceedings  commenced  within  four 
months  of  the  assignment,  is  adjudicated  a 
bankrupt,  he  will  hold  the  assigned  estate  mere- 
ly for  the  use  of  the  bankrupt's  creditors,  to 
be  administered  in  the  bankruptcy  court — In  re 
Bombino,  138  P.  1155. 

T.   RIGHTS,  RETWEPEM,  AND  DIS- 
CHARGE  OF   BANKRUPT. 

{418  (Wash.)  In  view  of  Rem.  &  Bal.  Code, 
{f  5916,  5818,  a  discharge  of  a  husband  in  bank- 
ruptcy would  discharge  his  wife's  liability  on  a 
contract  executed  by  him  and  his  wife  to  sell 
community  property. — Bunrose  t.  Matthews,  138 
P.   310. 

BANKS  AND  BANKING. 

See  Embezzlement,  |  11;  Estoppel,  {  83;  Pay- 
ment, {  85;  Trial,  §  206. 

m.  FUNCTIONS   AND   DEALINGS. 

(B)  Repreaentntlon    of    Bank    by    Offlcera 
and  Acenta. 

§  105  (Wash.)  Complaint,  In  an  action  against 
bank  to  recover  money  paid  on  note  given  for 
price  of  stock  because  of  the  refusal  to  deliver, 
held  not  insufficient  on  the  ground  that  the 
receipt  of  the  cashier  therein  set  out  acknowl- 
edging payment  and  stating  that  the  stock  was 
to  be  held  as  collateral  security,  evidenced  only 
a  private  obligation  of  tiie  cashier. — Johnson 
V.  Bank  of  Pasco,  138  P.  205. 

§  105  (Wash.)  Where  the  officers  of  a  bank 
which  had  held  a  mortgage  on  premises  insured 
against  fire  engaged  plaintiff  to  repair  the 
property  after  a  fire,  they  were  acting  within 
the  scope  of  their  authority. — Manny  v.  Spokane 
State  Bank,  138  P.  682. 

{lis  (Okl.)  Where  a  cashier  makes  a  con- 
tract beyond  his  authority,  but  the  bank  re- 
ceives a  benefit  therefrom,  the  bank  is  estopped 
thereafter  to  deny  liability  under  the  contract 
as  ultra  vires.— Crowder  State  Bank  t.  .^tna 
Powder  Co.,  laS  P.  392. 

(O)  Depoalta. 

t  138  (Colo.)  A, bank  held  not  liable  to  plain- 
tiff for  money  paid  at  his  instance  to  an  impos- 
tor on  strength  of  a  forged  deed  deposited  with 
it  to  land  which  the  impostor  did  not  own  but 
pretended  to  convey  to  plaintiff,  whose  negli- 
gence contributed  to  the  payment. — Boatsman 
v.  Stockmen's  Nat  Bank,  138  P.  764. 

i  145  (Or.)  Where  a  bank  certifies  a  check  by 
mistake,  it  may  correct  it  by  immediately  noti- 
fying the  holder,  before  the  check  has  passed  to 
a  l)ona  fide  holder.— Security  Savings  &  Trust 
Co.  T.  King,  138  P.  465. 


(B)  CoIIeetloaa. 

i  156  (Or.)  Where  a  check  or  other  negotiable 
paper  is  deposited  with  a  bank  for  collection, 
the  relation  of  principal  and  agent  is  created. 
—Security  Savings  &  Trust  Co.  y.  King,  138  P. 
465. 

J  165  (Or.)  As  a  general  rule,  after  a  bank 
effects  collection  of  a  check,  it  becomes  a  simple 
contract  debtor  for  the  amount,  less  the  com- 
mission charged.— Security  Savings  &  Trust  Co. 
V.  King,  138  P.  465. 

{171  (Or.)  Where  the  amount  of  a  dieck  de- 
posited for  collection  is  remitted  to  the  bank 
by  draft  payment  of  which  is  stopped  before 
it  reaches  the  bank,  the  bank  is  not  liable  under 
an  agreement  making  it  liable  only  when  pro- 
ceeds in  actual  funds  shall  have  come  into  its 
possession.— Security  Savings  &  Trust  Co.  v. 
king,  138  P.  465. 

That  a  bank  credited  to  a  depositor  as  cash  a 
check  left  for  collection  does  not  render  it  liable 
for  the  amount,  where  the  check  was  afterward 
dishonored. — ^Id. 

BAR. 

See  Attorney  and  Client  (  11:  Judgment,  {{ 
685,  506.  H  •        ,       -.-     ^    . 

BASTARDS. 

See  Indians,  {  18. 

rv.  propertt; 

{  105  (Okl.)  While  the  effect  of  legitimatizing 
a  child,  under  Rev.  Laws  1010,  {  4390,  is  to 
establish  the  same  reciprocal  rights  and  duties 
between  the  father  and  child  as  exist  in  the 
case  of  legitimate  children,  yet  where  the  rights 
of  the  mother  are  involved,  the  child  is  still 
an  illegitimate.^rempleman  ▼.  Bruner,  138  P. 
152. 

BATTERY. 

See  Assault  and  Battery. 

BENEFICIARIES. 

See  Insurance,  S  B87. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  g  400 ;  Evidence,  {(  181, 186L 

BIAS. 

See  Judges,  (  61. 

BIBLE. 

Entries  as  evidence,  see  Criminal  Law,  |  484. 

BIDS. 

See  Municipal  Corporations,  |  33(t. 

BILLS  AND  NOTES. 

See  Banks  and  Banking,  |{  105,  156-171:  Cor- 
porations, g§  432,  465,  591:  Evidence,  §{  99, 
102,  121,  431 ;  Gifts,  |g  31,  64,  82 ;  Pleading 

1347 ;  Principal  and  Agent,  {{  23,  109 ;  TritO, 
396;  Warehousemen,  §  16. 

I.  REQUISITES  AND  VAI.IDITT. 
(C)  Bxecntlon   and  Delivery. 

8  64  (Colo.)  Under  Rev.  St  1008,  {  4404. 
defining  the  requirements  of  negotiable  instru- 
ments, section  4(S48  defining  a  check,  and  sec- 
tion 4470  relating  to  conditional  delivery,  held, 
that  a  check  delivered  by  the  drawer  to  the 
payee  and  payable  only  on  the  happening  of  a 
condition  which  could  not  be  fulfilled  was  not 
a  completed  contract — Norman  v.  McCarthy, 
138  P.  28. 

A  contract  of  conditional  delivery  of  a  check 

need  not  be  in  writing.— Id.        (^  r^,^r^]r> 
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(D)  Aeoeytaaee. 

§66  (Wash.)  Under  N^otiable  Instruments 
Act,  K  126,  127,  an  order  directinu  a  debtor 
to  pay  a  sam  to  a  third  person  is  only  a  bill  of 
ezcnange,  and  the  debtor  is  not  liable  anless  he 
accepts. — Plaza  Farmers'  Onion  Warehouse  & 
Elevator  Oo.  v.  Ryan,  138  P.  651. 

$  82  (Wash.)  Under  Negotiable  Instruments 
Act,  I  132,  a  written  memorandum,  reciting 
that  the  drawee  returned  an  order  for  the  t>al- 
ance  due  on  a  threshing  account  because  the 
drawee  did  not  know  whether  the  drawer's  em- 
ployes had  been  paid,  and  that  he  would  not 
pay  for  30  days,  does  not  constitute  an  ac- 
ceptance.— Plaza  Farmers'  Union  Warehouse  & 
Elevator  Ca  v.  Ryan,  138  P.  6S1. 

(B)   Consideration. 

{92  (Cal.)  Note  given  by  defendant  for  the 
pnce  of  property  held  given  for  a  valuable  con- 
sideration, although  the  payee  at  the  time  of 
suit  thereon  was  unable  to  give  title. — Johnson 
V.  Hunter,  138  P.  988. 

197  (Cal.  App.)  Where  plaintitFs  executed  a 
note  and  deed  of  trust  for  a  building  loan  of 
$1,100,  which,  under  an  oral  agreement,  was  to 
be  furnished  as  the  work  progressed,  but  the 
note  was  transferred  and  no  money  furnished 
except  $75,  there  was  a  partial  failure  of  con- 
sideration.—Smiley  V.  Watson,  138  P.  367. 

TV.   NEOOT1ABXX.ITT  Ain>  TBANSFER. 
(A)  Instmments  Negotiable. 

I  160  (Utah)  A  provision  in  a  note  for  the 
payment  of  a  reasonable  attorney's  fee  did  not 
destroy  its  negotiable  character  by  making  the 
amount  to.  be  paid  uncertain. — ^Utah  Banking 
Co.  V.  Newman,  138  P.  1146. 

S  167  (Cal.  App.)  Under  Civ.  Code,  i|  3088, 
3093,  a  note,  secured  by  a  deed  of  trust  author- 
izing the  holder  to  accelerate  maturity  of  the 
whole  sum  in  case  interest,  which  was  payable 
quarterly,  was  not  paid  when  due,  held  non- 
negotiable.— Smiley  V.  Watson,  138  P.  367. 

(O)  Transfer  'Wlthoat   Indorsement. 

{215  (N.M.)  The  indorsement  and  delivery 
of  a  nonnegotiable  note  operates  as  an  assign- 
ment-Southard V.  Latham,  138  P.  205. 

V.  BIGHTS  AND  IiIABfLITIES  ON  IX- 

DORSEBCENT  OR  TRANSFER. 

(D)   Bona  Fide  Pnrcltaaera. 

§340  (Kan.)  Where  a  note  payable  to  A.  or 
B.  is  indorsed  by  A.  only  to  one  who  takes  it 
as  a  l>ona  fide  purchaser  without  notice  of  any 
inlirmity,  the  indorsee  is  a  holder  in  due  course 
under  the  Negotiable  Instruments  Law,  Gen. 
St.  1900,  i  5261.— Voris  v.  Schoonover,  138  P. 
607. 

$351  (N.M.)  A  note  transferred  after  ma- 
turity is  subject  to  defenses  existing  between 
the  payee  and  payor,  though  it  be  negotiable. — 
Southard  v.  Latham,  138  P.  205. 

{ 366  (Idaho)  Where  a  piano  company  per- 
mitted H.  to  sell  pianos  for  it,  and  to  take  a 
conditional  sale  note  in  the  name  of  H.  &  Co., 
though  there  was  no  such  company,  and  where, 
at  the  request  of  a  prospective  purchaser  of  the 
note,  H.  secured  a  new  note  reserving  title,  and 
canceled  and  surrendered  the  old  one,  and  where 
the  purchaser  accepted  and  paid  for  this  new 
note,  without  knowing  that  H.  did  not  own  it, 
or  that  the  piano  company  claimed  any  interest, 
held,  in  an  action  by  the  piano  company  against 
the  purchaser,  plaintiff  was  not  entitled  to  a 
judgment  that  the  second  note  be  delivered  to 
bo  canceled  on  the  ground  that  it  was  void  and 
without  consideration. — Carstensen  &  Anson 
Co.  V.  Wright,  138  P.  830. 

Under  Rev.  Codes,  §  3054,  where  the  owner 
of  a  nonnegotiable  instrument  clothes  another 
with  apparent  legal  title  thereto,  the  other  may 


sell  the  same  to  an  Innocent  person  for  value, 
without  notice  of  the  right  of  the  legal  owner, 
in  the  same  manner  as  though  he  were  the  real 
owner. — Id. 

In  respect  to  the  transfer  of  nonnegotiable 
notes,  the  rights  of  innocent  third  persons  do 
not  depend  upon  the  actual  title  or  authority 
of  the  person  with  whom  they  deal  directly, 
where  he  is  not  the  real  owner,  but  are  derived 
from  the  act  of  the  owner  which  precludes  him 
by  reason  of  his  negligence  or  mistaken  con- 
fidence from  disputing  me  title  of  the  innocent 
persons. — Id. 

vm.  ACTzoirs. 

1 443  (N.M.)  The  assignee  of  a  note  may  sue 
thereon  in  his  own  name.— Southard  v.  Latham, 
138  P.  205, 

§516  (Or.)  In  an  action  on  the  note  of  a 
corporation,  evidence  held  to  sustain  findings 
that  the  note  was  to  be  paid  from  other  sources 
than  from  the  sale  of  sheep  of  which  a  bill 
of  sale  to  plaintiff  had  been  made  bv  defend- 
ant and  its  representative.— Bank  of  Kenton 
V.  Hun  Dial  Ranch,  138  P.  455. 

i  523  (Utah)  Evidence,  in  an  action  on  a  note, 
held  to  sustain  a  finding  that  the  party  who  in- 
dorsed the  note  to  plaintiff  had  neither  express 
nor  implied  authority  from  the  payee  so  to  do. 
—Utah  Banking  Co.  v.  Newman,  138  P.  1146. 

{  S25  (Idaho)  Evidence,  in  an  action  of  claim 
and  delivery  for  possession  of  a  note,  and  for 
canceUati(Mi  of  a  second  note  given  in  lieu  there- 
of, held  to  show  tiiat  the  purchaser  of  the  sec- 
ond note  waa  an  innocent  holder  thereof,  and 
acquired  title  without  notice  of  plaintifTs  inter- 
est in  the  debt  or  rights  in  the  original  note. — 
Carstensen  &  Anson  Co.  v.  Wright,  138  P.  830. 

i  534  (Wash.)  In  view  of  Rem.  &  Bal.  Code, 
it  3509,  3511,  an  accommodation  maker,  who 
has  paid  the  note,  may,  in  an  action  against  his 
comaker,  recover  the  attorney's  fees  stipulated 
in  the  note.— Pease  v.  Syler,  138  P.  310. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  l§  340-366;  Fraudulent 
Conveyances,  t  208 ;  Sales,  {  241 ;  Vendor  and 
Purchaser,  {  239. 

BONDS. 

See  Appeal  and  Error,  g{  873-392,  468-485, 
781;  Bail;  Counties,  ${  16,  173-178;  Crim- 
inal Law,  g  1076;  Electricity,  i  4;  Execution, 
i  186 ;  Judgment,  (  744 ;  Municipal  Corpora- 
tions, U  327,  375,  986. 

BOUNDARIES. 

See  Adverse  Possession,  |{  66,  118;  Fences. 

BREACH. 

See  Insurance,  {{  259-354 ;  Sales,  $g  175,  404- 
418;    Vendor  and  Purchaser,  {  351. 

BRIDGES. 

See  Constitutional  Law,  g  55;  Statutes,  8  123. 

H.  REOUI^TION  AND  USE  FOR 
TRAVEL. 

i  44  (Kan.)  Under  Gen.  St.  1909,  g  658,  and 
Laws  1911,  c.  248,  g  45,  damages  for  death 
caused  by  a  defective  bridge  to  one  passing  over 
it  with  a  traction  engine  cannot  be  recovered 
where  the  deceased  did  not  plank  the  bridge  as 
required  by  the  latter  section. — Costello  v. 
Board  of  Com'rs  of  Riley  County,  138  P.  639. 

Under  Laws  1911,  c.  248,  g  45,  it  is  not  nec- 
essary that  a  traction  engine  be  used  for  trans- 
porting or  distributing  oil  or  other  commodity 
in  order  that  the  operator  thereof  be  required 
to  plank  a  bridge.— Id. 
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BRIEFS. 

See  Appeal  and  Error,  {  767-773. 

BROKERS. 

See  Appeal  and  Error,  SI  1050,  1071 ;  Evidence, 
I39& 

IV.   COMPENSATION  ANB  I.I&N. 

§40  (Cal.  App.)  Under  a  contract  between 
the  owner  of  a  warehouse  and  a  broker,  provid- 
ing that  if  M.,  whom  the  broker  bad  brought 
to  the  owner,  or  any  concern  "represented" 
by  M.,  leased  the  warehouse,  the  owner  would 
pay  the  broker  $1,500,  held  that  the  word  "rep- 
resent," construed  as  required  by  Civ.  Code,  f 
1644,  did  not  necessarily  mean  that  he  should 
have  iwwer  to  leeally  bind  such  concern. — 
Tucker,  Lynch  &  ColdTrell  v.  Hawley,  138  P. 
358. 

§  49  (CaLApp.)  An  owner  does  not  become  lia- 
ble for  a  commission  because  he  refuses  to  lease 
to  a  tenant  procured  by  his  broker,  though  such 
tenant,  in  a  strictly  commercial  sense,  is  ready, 
willing,  and  able  to  lease,  where  the  refusal  is 
based  on  substantial  reasons,  such  as  may  prop- 
erly be  deemed  a  part  of  the  conaidpration  for 
the  lease.— Diamond  v.  Fay,  138  P.  933. 

g  49  (Cal.App.)  Where  plaintiff  did  not  obtain 
an  offer,  as  required,  of  $205,000  for  defendant's 
bonds,  for  which  plaintiff  undertook  to  find  a 
purchaser,  and  defendant's  manager,  in  response 
to  plaintiff's  offer  of  $200,000  from  a  proposed 
purchaser,  whose  name  plaintiff  did  not  disclose, 
merely  stated  "X-iet  us  go  to  the  bank  and  see 
how  much  we  owe,"  there  was  no  acceptance 
of  the  offer  made  by  plaintiff,  so  that  be  cannot 
claim  commissions. — Neuhart  v.  George  K.  Por- 
ter Co.,  138  P.  951. 

A  statement  in  an  affidavit  by  a  president  of 
a  corporation,  which  plaintiff  claimed  agreed  to 
pay  him  a  commission  for  procuring  a  purchaser 
for  its  bonds,  that  an  offer  for  the  bonds  of 
$200,000  had  been  obtained  which  it  was  desir- 
able to  accept  was  not  binding  upon  the  corpora- 
tion as  an  acceptance  of  the  offer ;  the  affidavit 
not  showing  that  the  directors  would  have  ac- 
cepted the  offer. — Id. 

i  49  (Okl.)  A  broker's  statement  to  his  prin- 
cipal held  to  show  an  unqualified  acceptance 
by  the  buyer,  though  in  connection  therewith 
he  asked  certain  new  terms  as  favors  to  be 
granted  or  withheld  by  the  nrincipal  at  his  op- 
tion.—Bleecker  v.  Miller,  138  P.  809. 

§  S3  (CaLApp.)  Where  a  real  estate  broker 
brought  to  the  owner  of  a  warehouse  a  pros- 
pective tenant,  with  the  agreement  that  the 
owner  was  to  pay  him  $1,500  if  the  lease  was 
perfected,  it  was  not  necessary  for  the  broker, 
in  view  of  the  contract,  to  bring  the  minds  of 
the  parties  together,  and  thus  be  the  procur- 
ing cause  of  this  execution. — Tucker,  Lynch  & 
Coldwell  V.  Hawley,  138  P.  358. 

i  54  (Cal.App.)  For  a  broker  to  be  entitled  to 
a  commission  for  procuring  a  tenant,  he  must 
present  a  satisfactory  person  wb%  is  ready,  able, 
and  willing  to  enter  into  the  lease  proposed  by 
the  owner  and  that  the  business  to  be  conducted 
in  the  leased  premises  be  legitimate  and  lawful. 
—Diamond  v.  Fay,  138  P.  933. 

i  57  (CaLApp.)  Where  a  broker  brought  the 
owner  of  a  warehouse  under  construction  and 
the  agent  of  a  prospective  tenant  together,  with 
the  distinct  understanding,  in  writing,  with  the 
owner,  that  should  the  agent,  or  any  concern 
represented  by  him,  lease,  the  broker  was  to  get 
$1,500,  the  tact  that  the  owner,  because  of 
lack  of  funds,  organized  a  corporation  to  com- 
plete the  construction  of  the  warehouse  did  not 
affect  the  right  of  the  broker  to  recover.— Tuck- 
er. Lynch  &  Coldwell  v.  Hawley,  138  P.  358. 

§60  (Cal.)  The  owner  of  land  was  not  liable 
for  commissions,  where  it  was  not  sold  under 
the  contract,  upon  the  performance  of  which  a 
broker  was  entitled  to  commissions,  irrespective 


of  whether  he  believed  he  was  entitled  to  or 
expected  to  receive  commissions. — Smith  t. 
Post,  138  P.  705. 

i  60  (Kan.)  A  broker  is  not  entitled  to  a  com- 
mission on  an  exchange  of  properties  while  any 
of  the  material  conditions  of  the  exchange  are 
unsettled.— Osbum  v.  Addingtcm,  138  P.  603. 

§63  (Okl.)  Where  a  real  estate  broker  for^ 
nishes  a  purchaser  able,  ready,  and  willing  to 
buy  upon  the  terms  proposed,  be  is  entitled  to 
his  commission,  though  the  seller  refuses  to 
comply  with  his  contract,  and  the  broker  does 
not,  after  such  refusal,  procure  or  tender  to  him 
an  enforceable  contract — Bleecker  v.  Miller, 
138  P.  809. 

§  64  (Cal.)  A  sale  of  land  was  not  made  un- 
der a  contract  of  purchase  procured  by  a  bro- 
ker, where  that  contract  was  terminated  be- 
cause the  purchaser  thereunder  defaulted  in 
payment  as  agreed,  and  the  sale  was  actually 
made  to  other  persons  at  a  different  price  and 
on  different  terms.— Smith  v.  Post,  138  P.  705. 

V.  ACTIONS  FOR   OOHPENSATION. 

§  86  (Cal.App.)  Kvidence,  In  a  broker's  action 
for  commission  for  procuring  a  tenant,  held  to 
sustain  a  finding  that  plaintiff  did  not  produce 
a  proposed  tenant  who  was  ready,  willing,  and 
able  to  lease  on  the  terms  proposed. — Diamond 
V.  Fay,  138  P.  933. 

§  86  (Kan.)  Elvidence,  in  an  action  for  com- 
mission on  an  exchange  of  property,  held  to 
show  that  the  transaction  had  proceeded  no 
farther  than  preliminary,  negotiations. — Osbum 

V.  Addington,  138  P.  603. 

VI.  RIGHTS,  FOIVERS.  AND  XIABXLI- 
TIES  AS  TO  THIRD  PERSONS. 

§  102  (Kan.)  Where  a  landowner  effects  a 
sale  by  misrepresentation,  agents  who  acted  for 
him  in  good  faith  and  repeated  his  false  state- 
ments to  the  purchaser  are  not  thereby  rendered 
personally  liable  to  the  purchaser  for  the  frand. 
— Hussey  v.  Michael,  138  P.  596. 

Where  a  subagent  of  brokers  shows  the  wrong 
land  and  the  owner  knowing  thereof  effects  the 
sale,  the  subagent  becomes  the  owner's  agent, 
and  the  brokers  are  not  liable  to  the  purchaser 
for  the  fraud.— Id. 

BULK  SALES  LAW. 

See  Fraudulent  Conveyances,  §{  3,  47. 

6URGURY. 

See  Criminal  Law.  §§  839,  448,  637,  1169,  1172 ; 
Witnesses,  {  199. 

n.  PROSECUTION  AND  PUNISHMENT. 

§35  (Wash.)  In  a  prosecution  for  burglary 
there  was  no  error  in  admitting  testimony  that, 
while  occupying  a  room  where  burglar's  tools 
were  subsequently  found,  the  accused  and  an- 
other, alleged  to  have  been  his  partner  in  crime, 
had  registered  under  assumed  names.— State  v. 
Miller,  138  P.  896. 

CANCELLATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  |  1152 ;  Fraudulent  Con- 
veyances, §§  282-301 ;  Principal  and  Agent,  { 
23 ;  Vendor  and  Purchaser,  §§  93-114. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

§  24  (Cal.  App.)  Where  no  part  of  the  pro- 
ceeds of  a.  building  loan  for  which  a  note  and 
deed  of  trust  were  executed,  except  $75,  bad 
been  paid  when  suit  was  brought  to  rescind, 
payment  of  such  sum  into  court  constituted 
a  sufficient  compliance  with  Civ.  Code,  §  1691, 
Bubd.  2,  requiring  restoration  as  a  condition  to 
rescission.— Smiley  v.  Wataon,  138  P.  967" 
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H.  PROCEEDXKCW  AHB  BXXIEF. 

i  34  (Or.)  Where  plaintiffs,  suing  to  set  aside 
a  gift  causa  mortis,  knew  as  mucli  12  years  be- 
fore as  when  suit  was  commenced,  their  ac- 
quiescence was  laches. — Baber  v.  Gaples,  138  P. 
472. 


See  Shipping. 


CARGO. 
CARRIERS. 


See  Commerce,  |  8:  Corporations,  {  394;  Dam- 
ages, §  132 ;  Death,  |  31 ;  Release,  |  65:  Tele- 
graphs and  Telephones,  §  3 ;  Trial,  |S  251, 252, 
296;  Witnesses,  g  268. 

I.   CONTBOI.  AND  BEGITUkTION  OF 

COMMON  CARRIERS. 

(A)  In  General. 

§  f  I  (Okl.)  Shipment  contracts  are  valid  as 
to  intrastate  shipments  only  when  made  pur- 
suant to  the  regulations  of  the  State  Corpora- 
tion Commission. — St.  lA>uis  &  S.  F.  R.  Co. 
V.  Cox,  Peery  &  Murray,  138  P.  144. 

$  13  (Wash.)  Under  the  Public  Service  Com- 
mission trfiw,  i  21,  charging  of  greater  rates 
from  Tacoma  than  from  Seattle  to  points  near- 
er Tacoma,  to  meet  competition,  kcid  an  unlaw- 
ful discrimination  and  properly  forbidden  by  the 
Public  Service  Commission.— Public  Service 
Commission  v.  Northern  Pac.  Ry.  Co.,  138  P. 
270. 

§  18  (Okl.)  An  order  of  the  (Corporation  C!om- 
missiun  fixing  rates  on  intrastate  business  by 
express  companies,  made  after  hearing  evidence 
on  the  "adequate  return  on  investment"  theory 
and  also  on  the  "comparison  of  rate"  theory, 
held  not  to  be  disturbed. — In  re  Intrastate  Ex- 
press Kates,  138  P.  382. 

An  order  of  the  Corporation  Commission  fix- 
ing express  rates  will  not  be  disturbed,  where 
there  was  evidence  to  sustain  the  order,  and 
there  is  no  evidence  In  the  record  to  overcome 
such .  supporting  evidence. — ^Id. 

II.  CARRIAGE  OF   GOODS. 

(A)  Delivery  to  Carrier. 

§45  (Mont.)  In  view  of  Rev.  Codes,  |  6491, 
an  owner  of  cattle  suing  for  damages  for  fail- 
ure of  a  railroad  company  to  furnish  cars  to 
him  cannot  recover  upon  proof  of  an  agreement 
to  furnish  cars  to  the  manager  of  a  cattle  pool, 
of  which  plaintiff  was  a  member. — American 
Live  Stock  &  Loan  Co.  v.  Great  Northern  Ky. 
Co.,  138  P.  1102. 

(H)  Limitation  of  l.iabilitr> 

g  (55  (Cal.)  The  knowledge  of  the  limitation 
which  will  bring  a  case  within  Civ.  Code,  | 
2176,  providing  that  a  consignor,  by  accepting 
a  contract  of  carriage  with  knowledge  of  its 
terms,  assents  to  the  limitation  on  the  carrier's 
liability  therein  contained,  may  be  constructive 
as  well  as  actual. — Curtis  v.  United  Transfer 
COy_  138  P.  726. 

The  acceptance  of  a  receipt  containing  a  lim- 
itation as  to  the  carrier's  liability  will  not,  as 
a  matter  of  law,  charge  the  consignor  with 
knowledge  of  such  limitation,  under  Civ.  Code, 
i  2176,  providing  that  a  consignor,  by  accept- 
ing a  contract  of  carriage  with  knowledge  of 
its  terms,  assents  to  the  limitation  therein. — Id. 

g  158  (Okl.)  A  carrier's  common-law  liability 
for  safe  carriage  of  interstate  shipments  may 
be  limited  by  a  special  contract  supported  by 
a  consideration  which  is  reasonable  and  fairly 
entered  into  by  the  shipper.— St.  Louis  &  S. 
V.  R.  Co.  V.  Cox,  Peery  &  Murray,  138  P.  144. 

m.   CARRIAGE  OF  LIVE  STOCK. 

§  209  (Okl.)  Where  a  shipper  has  demanded  a 
car  for  a  shipment  of  sheep  and  been  promised 
same    by    the    carrier's    station    agent,    and    a 


reasonable  time  has  been  taken  for  furnish- 
ing same,  further  inexcusable  delay  will  render 
the  carrier  liable  for  the  resulting  damages. — 
Midland  Valley  R.  Co.  v.  Larson,  138  P.  173. 

g2i3  (Okl.)  A  common  carrier  is  liable  for 
negligent  failure  to  transport  a  shipment  of  cat- 
tle to  their  destination  within  a  reasonable  time, 
whether  the  shipment  be  under  a  special  con- 
tract or  not— St  Lonis  &  8.  V.  R.  Co.  v.  Peery, 
138  P.  1027. 

g  228  (Okl.)  Where,  in  an  action  for  damages 
to  a  delayed  interstate  shipment  of  cattle,  plain- 
tiff proved  that  the  shipment  was  made,  the 
burden  shifted  to  defendant  to  prove  that  it 
was  made  under  a  special  contract  which  re- 
leased it  from  liability.— St  Louis  &  S.  F.  R. 
Co.  V.  Cox,  Peery  &  Murray,  138  P.  144. 

(228  (Okl.)  Where  plaintiff  showed  that  de- 
fendant failed  to  deliver  the  cattle  in  a  safe  con- 
dition within  a  reasonable  time,  the  burden  was 
then  on  defendant  to  excuse  itself  from  negli- 
gence.—St  Louis  &  S.  F.  R.  Co.  v.  Peery,  138 
P.  1027. 

§  230  (Okl.)  In  an  action  for  damages  to  a  de- 
layed shipment  of  cattle,  an  instruction  that  a 
contract  exemption  of  liability  for  delay  is  val- 
id was  properly  refused,  when  not  qualified  by 
the  clause  when  "not  occasioned  by  acts  of 
negligence  or  of  omission  on  the  part  of  the 
carrier."— St  Louis  &  S.  F.  R.  Co.  v.  Cox, 
Peery  &  Murray,  138  P.  144. 

An  instruction  which  authorized  the  carrier 
to  be  charged  "with  any  expense  connected 
with  the  handling  and  feeding  of  the  cattle  in 
question"  held  erroneous. — Id. 

g  230  (Okl.)  Where,  in  an  action  for  damages 
to  a  shipment  of  sheep  from  delay  in  furnish- 
ing a  car,  the  evidence  reasonably  tended  to 
show  that  plaintiff  bad  sustained  the  damages 
claimed,  and  that  defendant  unlawfully  caused 
same,  a  demurrer  to  the  evidence  was  properly 
overruled.— Midland  Valley  R.  Q).  v.  Larson,  138 
P.  173. 

IV.   CARRIAGE   OF  PASSENGERS. 

(A)   Relation    Between    Carrier    and    Paa- 
neuKer. 

§  238  (Okl.)  A  person  entering  a  train,  with- 
out ticket  or  money  to  pay  fare,  to  collect  an 
account  from  a  passenger,  and  remaining  after 
the  train  leaves  the  station,  is  not  a  passenger. 
—Chicago.  R.  I.  &  P.  Ry.  Co.  v.  Evans,  138  P. 
804. 

g  247  (Wash.)  Persons  who  got  off  of  a  street 
car,  walked  around  it,  crossed  the  track  and 
stepped  on  a  platform  erected  in  the  street  by 
the  street  car  company,  when  one  of  them  was 
struck  by  the  passing  car  swinging  over  into  the 
street  in  rounding  a  curve,  held  not  passengers 
at  the  time  of  the  accident— Gannaway  v.  Pu- 
get  Sound  Traction,  Light  &  Power  Co.,  138  P. 
267. 

(D)   Personal  Injnries. 

g  282  (Okl.)  A  railroad  company  is  liable  for 
injury  willfully  and  wantonly  inflicted  by  its 
servant  on  a  trespasser  or  licensee  on  one  of 
its  passenger  trains. — Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Evans,  138  P.  804. 

g  314  (Cal.App.)  Allegations  in  a  complaint 
for  the  wrongful  killing  of  a  passenger,  struck 
by  another  of  the  defendant  company's  cars 
after  she  had  alighted,  that  the  death  was  the 
proximate  result  of  the  negligence  of  defendant 
in  the  operation  of  its  cars  are  sufiiciently  broad 
to  warrant  the  admission  of  evidence  that  de- 
fendant was  operating  its  cars  at  an  unlawful 
speed.— Stadler  v.  Pacific  Electric  Ry.  Co.,  138 
P.  943. 

§314  (Colo.App.)  Allegations,  in  a  passenger's 
action  for  personal  injuries,  held  to  sufficiently 
allege  negligence  both  generally  and  specifically, 
so  that  proof  of  general  negligence  was  suffi- 
cient to  make  the  res  ipsa  loiiuitur  doctrine  ap- 
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?Iicable.— Colorado  &  S.  Ry.  Co.  r.  Jenkins,  138 
".437.     • 

{317  (CaLApp.)  In  an  action  for  the  death  of 
a  passenger,  killed  by  one  of  the  cars  of  the  de- 
fendant company  after  she  had  alighted  from 
another,  evidence  that  the  second  car  was  being 
operated  in  violation  of  an  ordinance  is  admis- 
sible to  establish  negligence. — Stadler  ▼.  Pacific 
Electric  Ry.  Co.,  138  P.  943. 

§  32 1  (Cal.App.)  Where,  in  an  action  against 
a  street  railway  company  for  an  injury  to  a  pas- 
senger caused  by  her  stepping  into  an  ezcavar 
tion,  the  court  charged  that  the  violation  of 
provisions  of  an  ordinance  established  for  the 
protection  of  the  public  was  negligence,  if  it 
was  the  proximate  cause,  be  should  have  fur- 
ther explained  what  provisions  were  for  the 
benefit  of  the  public. — Rawles  v.  Los  Angeles 
Gas  &  Electric  Corporation,  138  P.  360. 

1 32 1  (CaLApp.)  In  an  action  for  the  wrong- 
ful death  of  a  passenger,  killed  while  leaving 
the  carrier's  premises,  an  instruction  held  to 
correctly  present  the  duty  of  a  carrier  to  its 
passengers. — iStadler  y.  Pacific  Electric  Ry.  Co., 
138  P.  943. 

An  instruction  that  the  carrier  was  entitled 
to  operate  its  cars  at  any  speed  consistent  with 
due  care  held  correct. — Id. 

(B)   Contributory    Ifecllicenoe     of    Pemon 
Injnred. 

1 34 1  (Ean.)  Where  the  conductor  of  a  street 
car  ran  bis  car  past  a  station  and  on  a  bridge, 
knowing  a  man  was  riding  outside  in  such  posi- 
tion that  he  would  be  struck  by  the  bridge,  be 
was  guilty  of  such  wantonness  as  rendered  the 
company  liable  for  injuries  received,  regardless 
of  any  contributory  negligence,  and  though  the 
passenger  was  warned  of  the  danger. — Harbert 
V.  Kansas  City  Elevated  Ry.  Co.,  138  P.  641. 

(F)  BJeetlon  of  PMaenarers  and  Intrndern. 

$361  (Okl.)  Where  a  person  enters  a  train, 
without  a  ticket  or  money,  to  collect  an  account 
from  a  passenger,  and  remains  after  the  train 
leaves,  and  the  carrier's  employes  eject  him, 
as  authorized  by  Rev.  Iiaws  1910,  }  813,  for 
failure  to  pay  fare,  using  only  such  force  as  is 
reasonably  necessary,  the  company  is  not  liable 
for  resulting  injuries. — Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  EJvans,  138  P.  804. 

Where  one  servant  of  a  carrier,  after  the  car- 
rier's servants  have  used  reasonable  force  to 
eject  a  trespasser  from  a  passenger  train  wan- 
tonly and  willfully  catches  the  trespasser  by 
the  feet  and  causes  him  to  roll  down  an  em- 
bankment, the  carrier  is  liable  for  the  result- 
ing injuries. — Id. 

i  365  (Kan.)  A  railroad  company  is  liable  for 
wanton  injury  inflicted  on  a  passenger  by  its 
employes,  acting  within  the  scope  of  their  em- 
ployment in  ejecting  him  though  the  passenger 
resisted.— Schmidt  v.  Kansas  City-Western  Ry. 
Ca,  138  P.  643. 

CASE  ON  APPEAL 

See  Appeal  and  Error,  (f  544-554,  564,  567, 
601. 

CAUSA  MORTIS. 

See  Gifts,  S§  62-82. 

CAUSE  OF  ACTION. 

See  Action. 

CAVEAT  EMPTOR. 

See  Mortgages,  i  372. 

CERTIFICATE. 

See    Acknowledgment,    §    60;    Corporations,    | 
00;  Physicians  and  Surgeons,  S  & 


CERTIFICATION. 

See  Baaks  and  Banking,  |  146. 

CERTIORARI. 

See  Appeal  and  Error,  I  43;  Coorta,  i  207; 
Justices  of  the  Peace,  |  208. 

I.  NATURE  AND  OBOUNDS. 

S4  (Cal.)  The  remedy  of  one  aggrieved  by 
the  failure  of  the  Railroad  Commission  to  en- 
force regulations  as  to  the  conduct  of  a  public 
utility,  such  as  a  water  supply  company,  is 
mandamus,  and  not  certiorari ;  mandamus  be- 
ing allowed  by  Public  Utilities  Act,  S  67,  on 
such  refusal. — Palmer  v.  Railroad  Commission 
of  California,  138  P.  997. 

H.  PROCEEDINGS  AND   DETER- 
MINATION. 

{64  (Cal.App.)  In  a  proceeding  for  writ  of 
review,  to  review  the  action  of  a  county  board 
of  supervisors  in  granting  the  prayer  of  a  peti- 
tion for  the  incorporation  of  a  sixth  class  city, 
the  court  can  only  consider  facts  which  wouid 
appear  in  a  return  by  the  board  of  supervisors 
showing  the  record  of  the  proceedings  before  it. 
— 'Hoffecker  t.  Board  of  Sap'rs  of  Los  Angeles 
County,  138  P.  871. 

CHANCERY. 

See  EqnltT. 

CHANGE  OF  POSSESSION. 

See  Fraudulent  Conveyances,  |g  146-158. 

CHANGE  OF  VENUL 

See  Venne,  18  46-52. 

CHARGE. 

To  jury,  see  Criminal  Law,  {}  755^-829;  Tri- 
al, 81  101-296.  '  "        ™ 

CHARITIES. 

See  Perpetuities,  8  8, 

I.  CREATION,   EXISTENCE,   AND   VA> 
I.IDITT. 

8  ID  (Cal.)  "Charitable  use"  defined.— In  r« 
Coleman's  Estate,  138  P.  992. 

8  20  (Cal.)  Under  Civ.  Code,  8  1275,  and 
Sacramento  Charter  (St  1893,  p.  547),  city  of 
Sacramento  held  to  have  power  to  accept  a  be- 
quest for  the  purpose  of  erecting  a  fountain  for 
the  benefit  of  animals  and  birds. — In  re  Cole- 
man's Estate,  138  P.  99a 

CHARTER. 

See  Municipal  Corporations,  8  46. 

CHATTEL  MORTGAGES. 

See  Acknowledgment.  8  60 ;  Appeal  and  Error.  I 
1043;  Indians,  8  23;  Judgment,  81  707,  713. 

m.   CONSTRUCTION  AND  OPERA- 
TION. 

(D)  Uen  sad  Prlortty. 

8  138  (Wash.)  Where  defendant  became  a 
creditor  without  thought  of  taking  security,  and 
plaintiff  subsequently  procured  and  recorded  a 
chattel  mortgage  wliich  was  void  for  not  be- 
iue  acknowledged  (Rem.  &  Bal.  Code,  8  3660). 
ns  to  subsequent  incumbrances  "for  value  and 
iu  good  faith,"  a  subsequent  mortgage  on  the 
Kame  chattels  to  secure  defendant's  prior  debt 
would  be  superior  to  that  of  plaintiff  even 
though  defendant  had  knowledge  of  plaintiff's 
mortgage.— Smith  v.  Allen,  138  P.  683. 

Under  Rem.  &  Bal.  Code,  8  3660,  making  an 
unacknowledged  chattel  mortgage  ymi,  a  subse- 
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quent  mortgage  properly  executed  ia  superior  in 
right  thoagtt  secanng  an  antecedent  debt — Id. 

V.  RIGHTS  AND  REMEDIES  OF 
CREDITORS. 

i  180  fWash.)  Rem.  &  Bal.  Code,  g  3660,  pro- 
viding that  an  unacliDowledged  chattel  mort- 
gage is  void  as  against  creditors,  renders  it 
void  as  to  creditors  whether  they  become  sach 
before  or  after  the  recording  of  such  mortgage 
and  whether  or  not  they  have  notice  thereof. — 
Smith  T.  AUen,  138  P.  683. 

CHEAT. 

See  Fraad. 

CHECKS. 

See  Bills  and  Notes. 

CHILDREN. 

See  Adoption;  Bastards;  Guardian  and  Ward; 
Infants. 

CHIROPRACTIC. 

See  Physicians  and  Surgeons,  I  6. 

CHOSE  IN  ACTION. 

See  Assignments. 

"~  CIRCUMSTANTIAL  EVIDENCE. 

See  Criminal  Law,  {  552. 

CITATION. 

See  Appeal  and  Error,  {|  417-430. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

S«e  Indians. 

CIVIL  SERVICE 

See  Master  and  Servant,  {  13. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

See  Attachment,  §  292;  Executors  and  Admin- 
istrators, {{  213,  238 ;  Municipal  Corporations, 
11001. 

COLLATERAL  ATTACK. 

See  Judgment,  |g  475-501;  Mines  and  Miners 
als,  $  44;  Municipal  Corpora tionSiJ  480:  Wa- 
ters and  Water  Courses,  §  152 ;  Wills,  $  434. 

COLLECTION. 

See  Banks  and  Banking,  {§  156-171. 

COLLEGES  AND   UNIVERSITIES. 

See  Health,     20. 

f9  (Cal.App.)  Under  Const,  art.  9,  {  9,  con- 
stituting the  University  of  California  a  public 
trust  to  be  perpetually  continued  as  created  by 
St.  1867-68,  subject  only  to  the  legislative  con- 
trol necessary  to  insure  compliance  with  the 
terms  of  its  endowments,  and  St.  1867-1868, 
p.  248,  giving  the  board  of  regents  power  to 
prescribe  qualifications  for  the  admission  of 
students,  held  that  it  could  make  a  rule  requir- 
Inx  all  the  students  entering  to  be  vaccinated. 
—Williams  v.  Wheeler,  138  P.  937. 


In  view  of  the  general  policy  of  the  state  in 
favor  of  vaccination,  as  shown  by  Act  1889 
(St.  1889,  p.  32),  and  St.  1911,  p.  295,  held  that 
Act  1011,  exempting  students  from  vaccination 
whose  parents  are  conscientiously  opposed  to  the 
practice,  was  not  a  general  health  regulation,  so 
that  it  cannot  nullify  a  regulation  of  the  board 
of  regents  of  the  state  university  requiring  aU 
persons  to  be  vaccinated. — ^Id. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMMERCE. 

See  Master  and  Servant,  {  250;  Railroads,  I 
282;  Shipping. 

X.    POWER   TO    KEOUXJLTB    IN   HEK- 
EBAL. 

§8  (Mont.)  Transportation  of  women  from 
one  state  to  another  for  immoral  purposes  be- 
ing interstate  commerce,  and  Congress  having 
acted  by  the  passage  of  Mann  Act,  the  state  bad 
no  jurisdiction  to  pass  Laws  1911,  c.  1,  i  1, 
relating  to  the  same  subject. — State  t.  Harper, 
138  P.  405. 

{  8  (Okl.)  In  view  of  act  of  Congress  of  June 
29,  1900,  depriving  the  state  of  the  power  to 
pass  acts  relative  to  contracts  made  by  carri- 
ers pertaining  to  interstate  shipments,  Const, 
art.  23,  §  9,  which  makes  void  a  contract  stipu- 
lating that  notice  or  demand  shall  be  a  condi- 
tion precedent  to  liability,  applies  only  to  in- 
trastate shipments. — St.  Louis  &  S.  F.  R.  Co.  v. 
Cox,  Peery  &  Murray,  138  P.  144. 

XI.   SUBJECTS  OF  RE01TXJLTI0N. 

{27  (Utah)  A  servant  of  a  railroad  company 
engaged  in  both  interstate  and  intrastate  com- 
merce employed  in  installing  a  new  block  sys- 
tem along  the  tracks,  which  was  designed  to 
protect  all  trains,  is  engaged  in  interstate  com- 
merce within  the  federal  Etoployers*  Liability 
Act.— Grow  T.  Oregon  Short'  Line  B.  Co.,  138 
P  398 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Carriers,  {|  11,  13,  18;  Constitutional 
Law,  §8  18,  58;  Corporations,  §  394  •  Eminent 
Domain,  |  238;  Highways.  |  99;  Municipal 
Corporations,  Si  205,  592,  864 ;  Railroads,  §t 
96,97;  Statutes,  S  214;  Taxation,  «  446%; 
Telegraphs  and  Telephones,  fH  26^,  34;  Wa- 
ters and  Water  Courses,  {  202. 

COMMISSIONS. 

See  Brokers,  §|  49-86. 

COMMON  LAW. 

See  Appeal  and  Error,  g  171;  Evidence,  g  80; 
Habeas  Corpus,  §  122;  Husband  and  Wife,  8 
102. 

S  12  (Ariz.)  Under   Laws   1907,   e.    10,    g   8, 

adopting  the  common  law,  held,  that  such  term 
meant  common  law  of  England  with  its  gen- 
eral principles  brought  by  the  colonists  and 
claimed  as  their  birthright  in  so  far  as  applica- 
ble to  their  condition.— Hageman  v.  Vanderdoes, 
138  P.  1053. 

g  14  (Ariz.)  When  the  reasons  for  a  common- 
law  rule  have  ceased,  the  rule  itself  ceases ;  such 
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principle  presupposing  that  another  rnle  ^a« 
in  force  and  was  the  common  law  at  one  time, 
but  that  conditions  have  been  changed  by  Leg- 
islature, custom,  or  other  cause.— liageman  t. 
Vanderdoes,  138  P.  1063. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  i  248-276. 

COMPARATIVE  NEGLIGENCE. 

See  Negligence,  i  100. 

COMPENSATION. 

See  Contracts,  {  232;  Corporations,  I  808; 
Counties,  I  69 ;  Eminent  Domain,  H  e»-262 ; 
Finding  Lost  Goods,  g  8 ;  Husband  and  Wife, 
SS  126,  133,  210;  Indemnity.  §  15;  Officers. 
I  100:  Partition,  i  85;  States,  {  60;  Trial,  f 
258 

COMPETENCY. 

See  Jury,  1 116;  Witnesses,  }{  37-199. 

COMPLAINT. 

See  Indictment  and  Information. 

COMPOSITIONS   WITH    CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

§  19  (Okl.)  It  is  the  policy  of  the  law  to  en- 
courage the  settlement  and  compromise  of  con- 
troversies as  a  discouragement  to  litigation.-^ 
St.  Louis  &  S.  F.  K.  Co.  v.  Chester,  138  V.  15a 

$25  (Mont.)  In  action  for  damages  for  re- 
fusal to  accept  horses  under  agreement  to  sell, 
in  which  defendant  pleaded  a  settlement,  the 
court  by  refusal  to  instruct  as  to  the  effect  of 
such  a  settlement,  and  by  leaving  it  to  the 
jury  to  determine  whether  there  was  a  settle- 
ment or  resale  void  under  the  statute  of  frauds, 
held  to  have  too  narrowly  restricted  •  the  scope 
of  the  defense.— Leitner  v.  Currier,  138  P.  1087. 

CONCEALMENT. 

See  Insurance,  I  616. 

CONCLUSION. 

See  Indictment  and  Information,  f  63;  Plead- 
ing, f  8. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  {  479. 

CONDITIONS. 

See  Contracts,  {  139;  Escrows,  1 10;  Executors 
and  Administrators,  {  431 ;  Insurance,  §g  313- 
354 ;  Wills,  {  67. 

CONFESSION. 

See  Criminal  Law,  |  519. 

CONFIDENCE  GAME. 

See  False  Pretenses,  |  16. 

CONFIRMATION. 

See  Taxation,  H  805,  809. 

CONFLICT  OF  LAWS. 

See  Covenants,  i  22;  Statutes,  {  226;  Tele- 
graphs and  Telephones,  g  27. 


CONSIDERATION. 

See  Bills  and  Notes,  ||  02,  97 ;  Cancellation  of 
Instruments,  $  24;  Fraudulent  Conveyances, 
{  76. 

CONSOLIDATION. 

See  Corporations,  |  690. 

CONSTITUTIONAL  LAW. 

See  Abatement  and  Bevival,  g  55;  Appeal  and 
Error,  gg  1001,  1004,  1008,  1170:  Corpora- 
tiftns,  g  394;  Criminal  Law,  gg  662,  118fi; 
Eminent  Domain,  g  69 ;  Exceptions,  Bill  of, 
S  6 ;  Fraudulent  Conveyances,  g  3 ;  Habeas 
Corpus,  g  122;  Homicide,  g  340;  Jury,  gg  11- 
13;  Municipal  Corporations,  gg  327,  592,  S04  : 
Officers,  S  100;  Public  Lands,  g  55;  States,  g 
33;  Statutes,  fg  35^-85,  116-125,  141,  146, 
214;  Taxation,  gg  40,  446^,  448,  451. 

JX   CONSTRUCTION.  OPERATION. 

AND  ENFOROEinranr  or  con- 

STITTrriONAI.  PROVISIONS. 

I  18  (Ariz.)  Since  Const,  art  15,  g  6,  express- 
ly authorizes  the  Legislature  to  enlarge  the 
powers  and  extend  the  duties  of  the  Corpora- 
tion Commission,  but  nowhere  authorizes  it  to 
restrict  or  limit  its  powers,  it  thereby  Impliedly 
forbids  the  Legislature  from  exercising  any  of 
the  powers  vested  in  the  Commission. — State  v. 
Tucson  Gas,  Electric  Light  &  Power  Co.,  138 
P.  781. 

g  23  (Okl.)  Where  a  cause  of  action  arose  be- 
fore the  adoption  of  the  Constitution,  but  suit 
was  not  filed  until  afterwards,  the  constitutional 
provision  pero^tting  a  verdict  to  be  returned 
by  three-fourths  of  the  jurors  applies. — Midland 
Valley  R.  Co.  v.  Larson.  138  P.  173. 

{  24  (Or.)  Const,  art.  11,  {  2,  as  amended  in 
1910  (see  Laws  1911,  p.  lO),  does  nut  repeal 
a  city  ordinance,  adopted  in  1904.  defining  and 
punishing  vagrancy. — City  of  Portland  v.  Park- 
er, 138  P.  852. 

§31  (Nev.)  Const,  art.  19,  gg  1,  2,  3,  relaUng 
to  initiative  and  referendum,  and  purporting  to 
be  self-executing,  held  not  self-executing,  and 
the  secretary  of  state,  not  being  specifically  di- 
rected, cannot  be  compelled  by  mandamus  to 
submit  a  referendum  petition  to  the  voters  of 
a  county  to  pass  upon  an  act  of  the  Legislature'. 
—State  V.  Brodigan,  138  P.  914. 

g42  (Colo.)  Public  officers  vested  with  tbe 
duty  to  carry  out  statutory  directions  and  per- 
form purely  ministerial  duties  should  not  be 
permitted  to  question  the  constitutionality  of 
statutes  as  an  excuse  for  their  refusal  to  per- 
form such  duties. — People  v.  Pitcher,  138  P. 
509. 

f  42  (Okl.)  An  objection  to  the  constitution- 
ality of  a  statate  by  a  party  whose  right  it 
does  not  affect,  and  who  has  no  interest  in  de- 
feating it,  will  not  be  considered. — Pioneer  Tel- 
ephone &  Telegraph  Co.  v.  State,  138  P.  1083. 

g  48  (Cal.)  The  presumption  is  that  a  statute 
is  constitutionaI.--6ridIey  v.  Fellows,  138  P. 
355. 

{48  (Or.)  A  construction  of  a  statute  har- 
monizing with  reason,  justice,  and  constitution- 
al proscriptions  will  be  adopted  in  preference 
to  one  which  will  render  it  unconstitutional. — 
Coach  V.  Gage,  138  P.  847. 

m.  DISTRIBUTION   OF   GOVERN^ 

MENTAX  POWERS  AND 

FUNCTIONS. 

(A)  LeirlsIatlTe     Povrera     and     DeleK*tlOB 
Thereof. 

gSO  (Colo.)  The  refusal  of  the  people  to 
adopt  a  proposed  constitutional  amendment  to 
Const,  art.  10,  g  15,  and  thereby  create  a  state 
tax  commission  vested  with  the  powers  resting 
in  the  tax  commission  and  the  State  Board  of 
Equalization,  does  not  render  unconstitutional 
Sess.  Laws  1911,  p.  612,  creaHng  the  Colorado 
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Tax  Commission  and  defining  its  duties  uncon- 
stitutional.—People  V.  Pitcher,  138  P.  509. 

S  55  (Kan.)  Acts  1911,  c.  248,  §  45,  requiring 
the  planking  of  a  bridge  before  a  traction  en- 
gine weighing  more  than  three  tons  shall  pass 
over  it  as  a  condition  precedent  to  the  right  to 
recover  for  injuries  from  defects  in  the  bridge, 
held  not  invalid  as  an  invasion  of  the  province 
of  the  judiciary  to  say  on  what  evidential  show- 
ing a  litigant  may  recover. — Costello  v.  Board 
of  Com'rs  of  Riley  County,  138  P.  639. 

i  58  (Ariz.)  Laws  1912  (Sp.  Sess.)  c.  52,  §  7, 
requiring  public  service  corporations  to  sell 
gas,  electricity,  water,  etc.,  by  meter  measure- 
ment, and  prohibiting  it  from  charging  for  more 
than  actually  furnished,  was  void  because  in 
conflict  with  (>>nEt.  art.  15,  §  3,  giving  to  the 
Corporation  Commission  full  power  to  fix  rates, 
charges,  etc.,  of  public  service  corporations. — 
State  V.  Tucson  Gas,  Electric  light  &  Power 
Co.,  138   P.  781. 

5  63  (Cal.App.)  Freeholders*  Charter  of  City 
of  Los  Angeles,  adopted  in  1903,  as  amended  in 
1911,  giving  to  a  commission  therein  created 
the  control  and  management  of  the  waterworks, 
held  not  an  enactment  of  the  Legislature  within 
Const,  art.  11,  §  13,  prohibiting  the  Legislature 
from  delegating  certain  powers  to  commissions. 
— Mesmer  v.  Board  of  Public  Service  Com'rs 
of  City  of  Los  Angeles,  138  P.  935. 

(B)   Jndloial  Powerm  and  Fnmctiona. 

§70  (Colo.)  The  courts  will  not  declare  a  stat- 
ute prescribing  the  procedure  for  raising  rev- 
enue to  support  the  government  to  be  invalid, 
unless  its  repugnance  to  the  Constitution  is 
clear  and  beyond  reasonable  doubt,  though  it 
appear  unwise.— People  v.  Pitcher,  138  P.  509. 

i  70  (Wash.)  The  Supreme  Court  has  no  right 
to  deny  present  shore  owners  the  title  acquired 
by  them  from  the  state  under  a  policy  evidenced 
in  the  Constitution  smd  in  legislative  acts,  on 
the  ground  that  the  lands  were  conveyed  for 
what  now  seems  an  inadequate  consideration. — 
State  V.  Sturtevant,  138  P.  650. 

§70  (Wash.)  The  courts  cannot  consider  the 
wisdom  of  a  legislative  enactment. — Seattle  Elec- 
tric Co.  V.  City  of  Seattle,  138  P.  892. 

V.  PERSOITAI.,  OrVIIi,  AlfB  POUTI- 
CAI.   RIGHTS. 

§89  (Wyo.)  The  statute  giving  a  subcontrac- 
tor a  hen  for  labor  and  materials  actually  en- 
tering into  the  structure,  as  against  an  owner 
with  whom  he  had  no  direct  contractual  rela- 
tion, does  not  violate  the  constitutional  right 
of  liberty  of  contract.— Becker  v.  Hopper,  138  P. 
179. 

VI.  VESTED  BIGHTS. 

I  101  (Cal.)  A  gas  .and  electric  light  company, 
having  pipes  in  a  street  before  the  amendment 
of  Const  art.  11,  §  19,  October  10,  1911,  had  a 
vested  right  to  occupy  such  part  of  the  Street 
and  to  make  necessary  repairs  on  such  pipes 
which  could  not  be  impaired  by  the  Constitu- 
tion.—Ex  parte  Keppelmann,  138  P.  346. 

VU.  OBUOATION  OF  CONTRACTS. 

(A)  Fovrera  at  Statea  In  General. 

§  118  (Wash.)  Rem.  &  Bal.  Code,  §  8005,  au- 
thorizing condemnation  of  railway  franchises  by 
city,  held  not  to  violate  prohibitions  of  federal 
Constitution  against  laws  impairing  the  obliga- 
tion of  contracts. — State  v.  Superior  Court  for 
King  County,  138  P.  277. 

(B)  Oontraeta    of    Statea   and    Mnnlelpall- 
tiea. 

{  127  (Cal.)  The  incorporation  of  a  city  is  a 
legislative  act,  though  done  pursuant  to  an  elec- 
tion by  the  people  under  the  general  law  with- 
in provisions  of  Const,  art.  1,  §  16,  and  Const. 
U.  S.  art.  1,  §  10,  forbidding  acts  impairing  ob- 


ligation of  contracts.— People  v.  Banning  Co., 
138  P.  101. 

Z.  EQUAI.  PROTECTIOir  OF  I.AWS. 

§  227  (Wash.)  Rem.  &  Bal.  Code,  §  8006,  au- 
thorizing condemnation  of  railway  franchises 
by  city,  held  not  to  violate  prohibitions  of  fed- 
eral Constitution  against  laws  denying  equal 
protection  of  the  laws.— State  v.  Superior  Court 
for  King  County,  138  P.  277. 

§244  (Idaho)  Rev.  Codes,  §  5140,  which  pro- 
vides for  the  recovery  of  damages  from  any  one 
who  eloigns  timber  on  which  a  lien  exists  for 
labor,  held  not  violative  of  the  provision  of  the 
federal  Constitution  relative  to  equal  protection 
of  the  laws  (Const.  U.  S.  Amend.  14,  §  1).— 
Anderson  v.  Great  Northern  Ry.  Co.,  138  P.  127. 

Sess.  Laws  1911,  p.  727,  providing  for  a  lien 
on  timber  for  supplies  furnished  to  persons  en- 
gaged in  securing  or  cutting  same,  held  viola- 
tive of  the  equal  protection  of  the  law  provision 
of  the  federal  (Constitution  (Const  U.  S.  Amend. 
14,  §  1).-Id. 

§244  adaho)  Sess.  Laws  1911,  c.  226,  au- 
thorizing a  lien  for  supplies  furnished  to  a  con- 
tractor getting  out  timber  products,  held  void 
as  not  affording  property  owners  equal  protec- 
tion of  the  law.— Donovan,  Hopka  &  Ninneman 
Co.  V.  Tri-State  Cedar  Co.,  138  P.  339. 

§247  (Or.)  Laws  1911,  p.  481,  §  13,  authoriz- 
ing double  damages  for  fire  caused  by  willful- 
ness, malice,  or  negligence,  is  not  a  denial  of 
equal  protection  of  the  law.— Eastman  v.  Jen- 
nings-McRae  Logging  Co.,  138  P.  216. 

§  248  (Wyo.)  Comp.  St  1910,  §  3807.  provid- 
ing that  in  all  suits  in  the  district  court  to  en- 
force mechanics'  liens,  plaintiff,  on  obtaining 
judgment,  shall  be  entitled  to  $25  attorney's 
fees  as  costs,  conflicts  with  the  federal  consti- 
tutional guaranty  of  equal  protection  of  the 
laws.— Becker  v.  Hopper,  138  P.  179. 

XI.   DUE  PROCESS  OF  I.AW. 

§251  (Okl.Cr.App.)  The  phrase  "due  process 
of  law"  as  used  in  Const  Bill  of  Rights,  §  7, 
is  synonymous  with  the  phrase  "law  of  the 
land"  as  found  in  the  Magna  Charta.— Ex  parte 
Sullivan,  138  P.  815. 

§273  (Okl.Cr.App.)  Under  Const  Bill  of 
Rights,  §  25,  providing  that  no  person  shall  be 
punished  for  contempt  until  opportunity  to  be 
heard,  such  opportunity  is  an  indispensable 
requisite  to  due  process  of  law  as  contemplated 
by  BiU  of  Rights,  §  7.— Ex  parte  Sullivan,  138 
P.  815. 

§  280  (Wash.)  Rem.  &  Bal.  Cot^e,  §  8005,  au- 
thorizing condemnation  of  railway  franchises  by 
city,  hefd_  not  to  violate  prohibitions  of  federal 
Constitution  against  laws  depriving  persons  of 
life,  liberty,  and  property  without  due  process 
of  law.— State  v.  Superior  Court  for  King  Coun- 
ty. 138  P.  277. 

§  28 1  (Idaho)  Condemnation  proceedings  by  a 
city  held  invalid  as  a  deprivation  of  property 
without  due  process  of  law,  where  no  notice  was 
given  to  the  owner  of  the  land  condemned. — 
Thomas  v.  Boise  City,  138  P.  1110. 

§  284  (Colo.)  Laws  1911,  p.  612,  §  31,  pro- 
viding that  the  Tax  Commission  may  deal  with 
the  aggregate  values  of  the  different  counties 
as  primarily  fixed  by  the  county  assessors  or 
equalized  by  the  county  boards  of  equalization, 
is  not  violative  of  the  due  process  of  law  pro- 
vision of  the  Constitution,  though  it  does  not 
require  that  the  Tax  Commission  g^ive  special 
notice  before  making  any  change  in  the  valua- 
tion in  any  county.— People  v.  Pitcher,  138  P. 
509. 

§300  (Idaho)  Rev.  Codes,  §  5140,  which  pro- 
vides for  the  recovery  of  damages  from  any 
one  who  eloigns  timber  on  which  a  lien  exists 
for  labor,  held  not  violative  of  the  due  process 
of  law   provision   of   the   federal    Constitution 
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g^onat.  TJ.  S.  Amend.  14,  I  1).— Andewon  T. 
reat  Northern  Ry.  Co.,  138  P.  127. 

!  300  (Idaho)  Sess.  Laws  1911,  c.  226,  author- 
izing a  lien  for  supplies  furnished  to  a  con- 
tractor getting  out  timber  products,  held  void 
as  not  affording  property  owners  due  process  of 
law. — Donovan,  Hopka  &  Ninneman  Co.  v.  Tri- 
State  Cedar  Co.,  138  P.  339. 

$300  (Wash.)  Rem.  &  Bal.  Code,  »  3038- 
3040,  as  amended  by  Laws  1911,  c.  60,  in  so 
far  as  it  attempts  to  impose  the  cost  of  catting 
noxious  weeds  along  highways,  when  the  work 
is  done  by  the  county,  as  a  lien  on  the  abutting 
property,  is  a  proper  exercise  of  police  power 
and  not  unconstitutional  as  a  deprivation  of 
property  without  due  process  of  law. — Northern 
Pac.  Ry.  Co.  v.  Adams  County,  138  P.  307. 

§  302  (Or.)  Laws  1911,  p.  481,  I  13,  authoriz- 
ing recovery  of  actual  damages  from  one  from 
whose  land  fire  escapes  accidentally  or  unavoid- 
ably, is  a  taking  without  due  process  of  law, 
violating  Const.  U.  S.  Amends.  5,  14. — Eastman 
y.  Jennings-McRae  Logging  Co.,  138  P.  216. 

1 302  (Or.)  The  provision  of  Laws  1911,  p. 
481,  S  1^>  for  recovery  of  actual  damages  from 
fires  which  were  caused  or  escaped  accidentally 
or  unavoidably,  authorizes  a  taking  without  due 
process  of  law,  in  violation  of  Const.  U.  8. 
Amend.  14.— Johnson  v.  Jennings-McRae  Log- 
ging Co.,  138  P.  230. 

{  303  (Or.)  Laws  1911,  p.  481,  {  13,  authoriz- 
ing double  damages  for  nre  caused  by  willful- 
ness, malice,  or  negligence,  is  not  a  taking  with- 
out due  process  of  law. — Eastman  t.  Jennings- 
McRae  Logging  Co.,  138  P.  216. 

{  309  (Idaho)  Sess.  Laws  1911,  c.  226,  provid- 
ing for  a  lien  on  timber  for  supplies  furnished 
to  persons  engaged  in  securing  or  cutting  same, 
held  violative  of  the  due  process  of  law  (Const. 
U.  S.  Amend.  14,  §  1 ;  Const.  Idaho,  art  1,  § 
13)  for  failure  to  provide  for  notice  to  the  own- 
er, or  to  afford  him  means  of  protecting  him- 
self.— Anderson  v.  Great  Northern  Ky.  Co.,  138 
P.  127. 

No  process  is  "due  process"  which  does  not 
give  notice,  either  actual  or  constructive,  and 
no  taking  of  property  for  debt  is  lawful  un- 
less the  debt  has  been  created  with  the  knowl- 
edge and  consent  of  the  debtor.— Id. 

CONSTRUCTION. 

See  Contracts,  H  143-232;  Mortgages,  f  144; 
.      Sales,  i  85;    Statutes,  j|§  178-233;    Trial,  $f 
296.  296;   Vendor  and  Purchaser,  g  78;  Wills, 
It  439-675. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  |$  05,  107. 

CONTEMPT. 

See  Attorney  and  Client,  $  11;  Constitutional 
Law,  g  273;  Divorce,  g  311;  Judges,  g  49. 

II.   POWER  TO  P1TNISH,  AND  FRO. 
OEEDINOS    THEREFOR. 

J  31  (Okl.Cr.App.)  Under  Const.  Bill  of 
Bights,  §  25,  providing  that  no  person  shall  be 
punished  for  contempt  until  opportunity  to  be 
Aeard,  such  opportunity  is  an  indispensable 
requisite  to  punishment. — £z  parte  Sullivan, 
138  P.  815. 

g  66  (Wash.)  Defendant,  in  contempt  proceed- 
ings, cannot  complain,  on  an  appeal,  of  the 
court's  failure  to  make  findings  therein,  where, 
at  the  time  of  bis  hearing  and  commitment,  he 
did  not  request  any  findings  or  except  to  the 
court's  failure  to  find.— Croft  v.  Croft.  138  P.  6. 

CONTEST. 

See  Elections,  g  305. 

CONTINUANCE. 

See  Criminal  Law,  g  1166;  New  Trial,  g  102. 


1 22  (Wash.)  Where  an  affldavit  showed  that 
defendants  were  husband  and  wife,  that  the  wife 
became  ill,  and  had  left  the  sute  on  the  advice 
of  a  physician,  accompanied  by  her  husband, 
that  they  were  the  only  witnesses  for  defend- 
ants, the  court  abused  its  discretion  in  not 
granting  a  continuance  to  take  depositions. — 
Strom  T.  Toklas,  138  P.  880. 

gSI  (Or J  The  refusal  of  a  continuance  for 
absence  of  the  general  attorney  of  defendant 
corporation  and  of  its  president  and  secretary 
as  witnesses,  defendants  local  attorney  being 
present,  and  the  officers  having  failed  to  be 
present  at  the  time  previously  set  for  trial,  waa 
within  the  court's  discretion.— Obenchain  t. 
Ransome-Cmmmey  Co.,  138  P.  1078i. 

CONTRACTS. 

See  Action,  |  28;  Appeal  and  Error,  gg  1002, 

1039,  l(m;  Arbitration  and  Award,  g  81; 
Assignments ;  Bailment:  Bankruptcy,  f  418 ; 
Banks  and  Banking,  g  113 ;  Bills  and  Notes ; 
Brokers;  Cancellation  of  Instruments;  Chat- 
tel Mortgages;  Compromise  and  Settlement; 
Constitutional  Law,  gg  118,  127;  Corpora- 
tions, gg  123,  388,  451,  465 ;  Covenants ;  Evi- 
dence, gg  308-463:  Exchange  of  Property; 
Frauds,  Statute  of;  Husband  and  Wife,  | 
254 ;  Indemnity ;  Indians,  gg  15.  23 ;  Injunc- 
tion, g  59;  Insurance;  Interest;  Intoxicating 
Liquors,  §6;  Judgment,  §g  596  780;  Land- 
lord and  Tenant  J  Mortgages ;  Municipal  Cor- 
porations, gg  327-375;  Pleading,  g  376;  Re- 
lease ;  Rewards ;  Sales ;  Schools  and  School 
Districts,  g  141;  Specific  Performance;  Stip- 
ulations ;  Telegraphs  and  Telephones,  $  34 ; 
Trial,  §§  29,  260;  Trusts,  g  83;  Usury:  Ven- 
dor and  Purchaser;  Warehousemen;  Waters 
and  Water  Courses,  gg  200,  254;  Wills,  gg 
58-68.  ■         -,   « 

I.   REQUISITES  AKD  VALIDITT. 

(B)   Vmltdltr  o(  Aaseat. 

g  100  (Kan.)  In  action  in  which  plaintiff 
claimed  that  by  fraud  and  mistake  a  provision 
was  omitted  from  a  contract  sued  on,  evidence 
held  to  make  the  question  for  the  jury  as  to 
whether  b^  reason  of  pain  he  was  in  such  men- 
tal condition  that  he  could  nut  read  and  under- 
stand the  contract— Richardson  v.  Renner,  138 
P.  574. 

(F)  Learality   of    Object   and   of   CtenaMer- 
Atlon. 

g  131  (Or.)  If  it  was  contemplated  at  the 
time  of  hiring  plaintiff  as  an  agent  to  procure 
contracts  for  street  improvements  that  be 
should  buy  theater  tickets,  liquor,  and  other  en- 
tertainment for  city  coundlmen,  the  contract 
was  void,  and  he  cannot  recover  for  his  serv- 
ices.— Obenchain  v.  Bansome-Crummey  Co.,  138 
I'.  1078. 

g  139  (Idaho)  Rev.  Codes,  g  2844,  and  House 
Bill  No.  276,  approved  March  13,  1909  (Laws 
1909,  p.  337)  J  0,  declaring  void  all  contracts 
by  an  irrigation  company  which  has  not  filed  the 
certificate  therein  provided  for,  will  not  prevent 
an  innocent  party  contracting  with  such  com- 
pany from  recovering  money  paid  on  such  void 
contract. — McDuffee  v.  Hayden-Cceur  d'Alcne 
Irr.  Co.,  138  P.  503. 

The  rule  denying  relief  where  both  parties 
have  been  guilty  of  wrong  does  not  apply  to  one 
who  deals  in  good  faith  with  an  irrigation  com- 
pany which  has  failed  to  complv  with  Rev. 
Codes,  g  2844,  and  House  Bill  No.  276,  approved 
March  13,  1009  (Laws  1909,  p.  337)  f  5,  requir- 
ing the  filinK  of  a  certain  certificate  as  a  con- 
dition precedent  to  the  right  to  contract. — Id. 

Where  a  statute  imposes  a  penalty  on  one 
party  for  contracting  without  performing  a 
condition  precedent,  tlie  law  will  not  place  a 
penalty  upon  the  other  party  to  the  contract, 
or  consider  both  parties  equally  guilty  of  wro^g. 
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1 142  (Or.)  In  an  action  for  services  in  ob- 
taining a  contract  for  street  improvements, 
evidence  held  to  require  submission  of  tlie 
question  wbetlier  it  was  contemplated  tliat 
plaintiff  should  buy  theater  tickets,  liquor,  and 
other  entertainment  for  city  councilmen. — 
Obenchain  v.  Ransome-Crummey  Co.,  138  P. 
107a 

n.   CON8TBUCTZON  AND  OPERATZOIT. 
(A)   General  Rules   of  ConatrnetloB. 

I  143  (Mont.)  The  meaning  of  a  contract  is 
to  be  determined  by  construing  it  as  a  whole, 
and  not  from  particular  passages  thereof ;  Rev. 
Codes,  i  5030,  substantially  so  providing. — 
Butte  Water  Co.  v.  City  of  Butte,  188  P.  195. 

S  152  (Mont)  If  a  contract  is  so  clear  that  it 
conveys  but  one  idea  to  every  reasonable  mind, 
it  is  not  open  to  interpretation ;  the  question 
whether  a  document  is  ambiguous  being  a  matter 
of  impression  rather  than  of  definition. — Butte 
Water  Co.  v.  City  of  Butte,  138  P.  195. 

{  169  (Idaho)  Where  there  is  doubt  as  to  the 
meaning  of  a  contract,  it  should  be  construed 
in  the  light  of  the  circumstances  of  its  execu- 
tion to  ascertain  the  intention  of  the  parties. — 
Tilden  v.  Hubbard,  138  P.  1133. 

g  170  (Mont.)  The  interpretation  placed  up- 
on an  ambiguous  contract  by  the  parties  there- 
to may  be  shown. — Butte  Water  Co.  v.  City  of 
Butte,  138  P.  196. 

(C)   Snbjeet-Mstter. 

$  195  (Idaho)  A  contract  to  plant,  cultivate, 
and  irrigate  an  orchard  construed,  and  held 
not  to  obligate  the  promisor  to  so  fence  the 
land  as  to  keep  rabbits  from  trespassing  there- 
on.—Tilden  V.  Hubbard,  138  P.  1133. 

A  contract  to  plant,  cultivate,  and  irrigate  an 
orchard  construed,  and  held  to  bind  the  promis- 
or to  use  reasonable  care  to  care  for  the  trees, 
including  the  adoption  of  ordinary  methods  to 
protect  them  against  rabbits,  short  of  con- 
structing a  fence  or  any  other  permanent  im- 
provement.— Id. 

A  provision  in  such  contract  that  the  promis- 
or should  "in  all  ways  care  for  the  same  in 
a  good  and  workmanlike  manner"  meant  that 
he  should  use  such  means  as  is  ordinarily  and 
reasonably  required  to  protect  trees  against  in- 
jury from   rabbits. — Id. 

A  contract  to  irrigate  an  orchard  held  to  bind 
the  promisor  to  furnish  adequate  water  lift 
only  if  necessary  for  the  irrigation,  and  to  bind 
him  to  furnish  such  power  and  en^rine  as  would 
operate  it,  which  machinery  would  become  an 
irremovable  part  of  the  irrigation  works. — Id. 

i  198  (Cal.)  A  bailding  contract  held  not  to 
require  the  contractor  to  go  upon  acUoining 
property  and  put  supports  beneath  the  founda- 
tions of  buildings  thereon ;  the  contract  impos- 
ing no  greater  liability  against  him  than  that 
imposed  by  Civ.  Code.  |  832,  against  the  own- 
er.—Alta  Planing  Mill  Co.  v.  Garland,  138  P. 
73a 

A  provision  in  a  building  contract  whereby 
the  contractor  assumed  all  responsibility  for 
damages  occurring  to  any  adjoining  building 
by  any  act  or  omission  of  himself  or  employes 
held  not  to  render  him  liable  for  the  expense  of 
underpinning  an  adjoining  building. — Id. 

A  building  contract  including  a  provision  to 
the  effect  that  the  contractor  was  to  furnish  any 
necessary  thing  which  might  have  been  omitted 
from  the  specifications,  and  for  the  contract 
price,  to  furnish  all  requisite  materiais,  did  not 
include  work  which  was  necessary  to  be  done 
on  adjoining  buildings  to  protect  the  foundation 
of  such  buildings. — Id. 

A  building  contract  adopting  as  a  part  there- 
of an  ordinance  of  the  city  of  Los  Angeles  re- 
quiring every  iierson  excavating  to  support  and 
protect  from  damage  all  adjoining  buildings, 
etc.,  did  not  require  the  contractor  to  underpin 


and  make  permanent  improTements  upon  an  ad- 
joining  building. — Id. 

(F)   CompenMitlon. 

i  232  (Cal.)  Where  the  owner  of  a  lot  through 
his  aatborlzed  agent  ordered  a  contractor,  wno 
was  at  the  time  constrncting  a  building  upon 
the  lot,  to  make  certain  improvements  upon  ad- 
joining property,  there  was  an  implied  promise 
to  pay  tie  reasonable  value  thereof. — Alta  Plan- 
ing Mill  Co.  V.  Garland,  138  P.  73a 

J  232  (Wash.)  Where  because  of  contractor's 
failure  to  wet  brick  before  laying  it,  as  required 
by  the  contract,  the  architect  ordered  the  wall 
torn  down  and  replaced,  the  expense  thereof 
held  not  recoverable  as  for  extra  work. — Archer 
V.  Franklin  County  School  Dist.  No.  1,  138 
P.  290. 

Building  contractor  held  not  entitled  to  com- 
pensation for  extras  not  furnished  upon  the 
written  order  of  the  architect,  as  required  by  the 
contract — Id. 

IT.   RESCISSION    AMD    ABANDON- 
MENT. 

$273  (Colo.)  Where  a  party  has  an  election 
to  rescind  a  contract,  he  miist  rescind  it  whol- 
ly and  cannot  consider  it  void  for  one  purpose 
and  in  force  for  another.— Gordon-Tiger  Min- 
ing &  Reduction  Co.  v.  Brown,  138  P.  51. 

V.   PEBFOBMANCE   OB   BBEACH. 

L285  (Cal.)  Where  a  building  contract  con- 
led  the  usual  provision  to  the  effect  that  all 
disputes  as  to  the  meaning  of  the  specifications 
should  be  settled  by  the  architects,  did  not  ap- 
ply to  a  dispute  as  to  extra  work  on  adjacent 
property:  that  being  outside  the  contract.— 
Alta  Planing  MIU  Co.  v.  Garland,  138  P.  73a 

$  303  (Kan.)  A  party  who  has  prevented  the 
performance  of  a  condition  of  a  contract  can- 
not take  advantage  of  the  nonperformance,  or 
escape  liability  on  account  thereof. — ^National 
Supply  Co.  V.  United  Kansas  Portland  Cement 
Co.,  138  P.  599. 

{321  (Mont.)  Under  the  express  provision  of 
Rev.  Codes,  §  6039.  as  to  relief  from  forfeiture 
by'  failure  to  comply  with 'the  terms  of  an  ob- 
ligation, held,  that  such  relief  could  not  be 
awarded  to  one  failing  to  show  that  his  breach 
of  dntv  was  not  grossly  negligent,  willful,  or 
fraudulent— Donlan  v.  Arnold,  138  P.  775. 

i  322  (Or.)  In  an  action  for  the  balance  due 
for  grading  a  street,  the  testimony  of  a  witness 
for  plaintiffs  that  they  had  about  15  teams  and 
20  men  on  the  work  was  admissible. — Casciato  v. 
Mason.  138  P.  841. 

Testimony  by  plaintiff  as  to  the  balance  due 
him  on  the  estimates  made  was  competent. — Id. 

Testimony  of  the  engineer  in  charge  that 
plaintiffs  were  not  asked  to  do  anything  that 
they  declined  to  do  was  admissible. — Id. 

TI.   ACTIONS   FOB   BBEACH. 

J  324  (Colo.)  A  party  induced  to  enter  into 
a  contract  by  fraud  may  rescind  and  be  reim- 
bursed for  the  money  expended  thereunder,  or 
he  may  waive  the  right  to  rescind  and  sue  for 
the  resulting  damages. — Gordon-Tiger  Mining  & 
Reduction  Co.  v.  Brown,  138  P.  51. 

§346  (Mont)  Under  Rev.  Codes,  $§  6585, 
6587.  a  plaintiff  alleging  one  contract  cannot 
recover  upon  proof  of  another,  but  in  such  case 
must  be  nonsuited. — American  live  Stock  & 
Loan  Co.  v.  Great  Northern  Ry.  Co.,  138  P. 
1102. 

{ 350  (Idaho)  Evidence,  in  an  action  for 
breach  of  a  contract  to  plant,  cultivate,  and  ir- 
rigate an  orchard,  held  to  sustain  a  verdict  for 
plaintiff.— Tilden  v.  Hubbard,  138  P.  1133. 

S  354  (Wash.)  Where  plaintiff  sued  on  an  ex- 
press contract  for  "the  reasonable  value  of 
services  rendered,"  and  named  a  specific 
amount,  where  the  contract  did  not  specify  the 
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compensation,  the  Jar7  coidd  award  her  some 
other  sum  than  that  asked.— Gage  t.  Oase,  138 

P     QQft 

CONTRADICTION. 

Bee  Witnesses,  |  398. 

CONTRIBUTION. 

See  Partition,  J  86.   . 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  |i  83-100. 

CONVERSION. 

See  Trover  and  ConTeision. 

CONVEYANCES. 

See  Assignmenta;  Fraudulent  Conveyances; 
Mines  and  Minerals,  |  54;  Vendor  and  Pur- 
chaser. 

CONVICTS. 

See  False  Imprisonment,  f  11 ;   Prison*. 

COPY. 

See  Evidence,  |  186. 

CORPORATIONS. 

See  Abatement  and  Bevlval,  {  S5;  Appeal  and 
Error,  §  882;  Banks  and  Banking ;  Eminent 
Domain,  {J  10,  191;  Evidence,  {  121;  Insur- 
ance ;  Jury,  I  11;  Limitation  of  Actions,  § 
B9 ;  Municipal  Corporations,  §  688;  Rail- 
roads ;  Release,  §  27 ;  Street  Railroads ;  Tel- 
egraphs and  Telephones;  Trover  and  Conver- 
sion, ii  9,  49;  Warehousemen;  Waters  and 
Water  Courses,  g  224. 

IV.  CAPITAI.,  STOCK,  AHB  BIVI- 
DEMSS. 

(B)  SnlMorlvtlon  to  Stock. 

1 90  (Cal.App.)  Where  defendant  subscribed 
for  the  stock  of  a  proposed  corporation,  and 
agreed  to  pay  upon  the  demand  of  such  cor- 
poration, and  accepted  the  stock  and  paid  part 
of  bis  subscription,  knowing  that  the  corpora- 
tion was  not  formed  by  the  subscribers  to  the 
original  agreement,  the  corporation  could  re- 
cover upon  the  subscription. — Ferrochem  Co.  of 
Pennsylvania  v.  Danziger,  138  P.  966. 

That  the  stock  certificate  issued  by  a  corpo- 
ration did  not  comply  with  the  requirements  of 
Civ.  Code,  {  323,  did  not  excuse  a  subscriber 
from  paying  for  liis  shares  as  required  by  his 
contract  of  subscription. — Id. 

(D)   Trmnafer  of  Shares. 

{  123  (CaLApp.)  Where  stock  was  pledged  to 

grotect  the  pledgee  from  "loss,  expense,  and  lia- 
ility"  incurred  by  a  certain  contract,  the  words 
quoted  meant  such  as  might  be  incurred  under 
the  contract,  and  did  not  include  expense  of  an 
unsuccessful  attempt  to  establish  ownership  of 
stock  which  was  merely  pledged  by  such  con- 
tract, nor  a  voluntary  payment  not  made  there- 
under.—Newlin  V.  Myers,  138  P.  927. 

Evidence,  in  an  action  by  a  pledgor  to  re- 
cover certain  shares  of  stock  on  the  ground 
that  the  obligations  secured  had  been  fulfilled, 
held  insufficient  to  warrant  a  different  con- 
struction of  the  contract  of  pledge  from  that 
'  adopted  by  the  trial  courts  as  to  the  obligations 
secured  thereby.— Id. 

$  133  (Nev.)  In  an  action  against  a  corpora- 
tion for  refusing  to  register  its  transfer  on  its 
books,  evidence  held  to  support  a  finding  that 
the  transfer  was  a  bona  fide  transaction. — 
Robinson  Mining  Co.  t.  Riepe,  138  P.  910. 


V.  uxatBzras  and  stockhoiaers. 

(O  Snlns  or  DetendlnK  on  Behalf  of  Cor- 
Voratlon. 

1214  (Ariz.)  Where  an  action  was  prosecuted 
by  a  stockholder  for  the  benefit  of  the  corpo- 
ration, and,  as  a  result,  the  corporation  was 
enriched  to  the  amount  recovered,  the  court 
properly  entered  judgment  in  favor  of  the 
stockholder  against  the  corporation  for  all 
costs,  attorneys'  fee,  etc.— Zeckendorf  t.  Stein- 
feld,  138  P.  1044. 

VI.   OFFICERS  AND  AGENTS. 

(B)   Authority   and   rnnetlons. 

§  306  (Idaho)  The  directors  of  a  corporation 
are  personally  liable  in  damages  to  a  party  in- 
jured by  their  mismanagement,  misconduct,  or 
ordinary  negligence  in  connection  with  their 
duties.— Frontier  Milling  &  Elevator  Co.  v. 
Roy  White  Co-Operative  Mercantile  Co.,  138 
P.  825. 

What  constitutes  a  proper  performance  of 
the  duties  of  a  director  of  a  corporation  is  a 
question  of  fact  to  be  determined  under  the 
circumstances  of  each  particular  case. — Id. 

(C)  RlKhta,   Dntlea,    and  I,labllltle«    as   to 
Corporation  and  Its  Hembera. 

1308  (Idaho)  Where  the  by-laws  provided 
that  the  compensation  of  the  superintendent 
should  be  fixed  by  the  trustees  or  Doard_  of  di- 
rectors, and  such  trustees  or  board  failed  to 
fix  same,  held,  that  the  superintendent,  who  was 
an  officer  of  tne  corporation  and  member  of  the 
board,  was  not  entiued  to  any  further  compen- 
sation than  tbe  $4  per  day  paid  him  for  the 
days  he  had  worked. — McLean  v.  Hayden  Credc 
Mining  &  MiUing  Co.,  138  P.  831. 

VIZ.   CORPORATE  POWERS   AND 
LIABHilTIES. 

(A)  Extent  and  Ezerciae  of  Povrera  In 
General. 

{370  (Okl.)  There  are  many  shades  and  dis- 
tinctions of  meaning  of  the  term  "ultra  vires," 
but,  in  its  primary  sense,  it  means  beyond  the 
scope  and  power  of  a  corporation  to  perform 
under  anv  circumstances  or  for  any  purpose. — 
Crowder  State  Bank  v.  iEtna  Powder  Co.,  138 
P.  392. 

S  388  (Okl.)  Where  a  contract  made  by  a  cor- 
poration outside  its  legitimate  business  is  execut- 
ed, and  the  corporation  has  received  the  benefit 
therefrom,  it  is  estopped  to  claim  that  the  con- 
tract is  ultra  vires.— Crowder  State  Bank  v. 
.Sltna  Powder  Co.,  138  P.  392. 

1394  (Ariz.)  Laws  1912  (Sp.  Sess.)  c.  62,  i 
7,  requiring  public  service  corporations  to  sell 
gas,  electricity,  water,  etc.,  by  meter  measure- 
ment, and  prohibiting  it  from  charging  more 
than  actually  furnished, /icid  unconstitutional. — 
State  V.  Tu<?son  Gas,  Electric  Light  &  Power 
Co.,  138  P.  781. 

Const,  art.  15,  |  8,  authorising  the  Le^sla- 
ture  to  exercise  its  authority  in  the  formulation 
of  regulations  to  govern  the  interchange  by 
transportation  companies  of  cars,  property,  and 
passengers,  and  section  9.  containing  a  similar 
provision  in  regard  to  telegraph  and  telephone 
companies,  do  not  limit  the  full  power  given 
by  section  3  to  the  Corporation  Commission  to 
fix  rates,  charges,  and  classifications  for  pnt^ 
lie  utilities. — Id. 

Const,  art.  15,  S  3,  vests  the  Corporation  Com- 
mission with  full  and  exclusive  i>ower  to  fix 
rates,  charges,  and  classifications  for  public 
utilities, — id. 

The  functions  of  the  Corporation  Commission 
are  neither  legislative,  executive,  nor  judicial,  but 
its  duties  and  powers  pervade  them  all,  and  it  is 
in  fact  another  department  of  government ;  and, 
where  it  is  given  exclusive  power,it>is  supreme. 
—Id.  Digitized  by 'LjOOQIC 
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.  (B)  Repiresentetioii  of  Corporation  by  Ot- 
Seers  and  Ajrents. 

{399  (Cal.App.)  In  view  of  Civ.  Code,  { 
2317,  231&,  a  general  manager  of  a  corpora- 
tion has  express  authority  to  do  those  things 
'which  are  customary  in  the  transaction  of  the 
corporate  business,  and  may  have  ostensible 
authority  to  do  other  things  which  the  corpo- 
ration by  a  course  of  conduct  may  hold  him  out 
as  having. — Neuhart  v.  George  K.  Porter  Co., 
138  P.  951. 

S432  (Or.)  Proof  of  the  authority  of  a  cor- 
porate officer  need  not  be  in  the  form  of  a  resolu- 
tion of  the  directors  but  may  be  by  oral  vote 
or  circumstantial  evidence. — Markham  v.  Love- 
land,  138  P.  483. 

Corporate  by-laws  giving  the  president  pow- 
er to  sign  all  contracts,  and  general  charge  over 
the  business,  and  an  entry  in  the  minutes  au- 
thorizing him  to  sign  notes,  showed  his  author- 
ity to  sign  a  particular  note. — Id. 

(D)   Con  tracts  and  Indebtedneaa. 

§451  (Okl.)  An  action  against  a  corporation 
on  an  ultra  vires  contract  evidenced  by  a  writ- 
ten instrument  is  not  maintained  on  the  instru- 
ment, but  on  the  corporation's  implied  contract 
to  return  the  property  received  or  place  the 
parties  in  statu  quo.— Crowder  State  Bank  v. 
^tna  Powder  Co.,  138  P.  392. 

1 465  (Or.)  Where  a  corporation  actually  re- 
ceived the  amount  of  two  notes  and  expended 
such  amount  in  its  business,  it  is  bound  to  pay 
them.— Waterbury  v.  United  Telephone  Co.,  138 
P.  232. 

X.   OONSOUDATION. 

i  590  (Ariz.)  Where  defendant  corporation 
was  organized  for  the  purpose  of  purchasing  all 
of  the  property  of  another  corporation,  and  such 
property  was  paid  for  in  shares  of  the  defend- 
ant company  issued  directly  to  the  stocliholders 
of  the  original  company,  the  defendant  corpora- 
tion is  liable  for  all  the  debts  of  the  original 
corporation.— Otis  v.  Ohio  Mines  Co.,  138  P. 
777. 

i59l  (Ariz.)  In  a  suit  on  a  note  which  plain- 
tiff claimed  the  defendant  corporation  had  as- 
sumed as  one  of  the  debts  of  its  predecessor,  evi- 
dence held  insufficient  to  show  that  defendants' 
predeceHSor,  whose  debts  it  assumed,  received 
any  consideration  therefor. — Otis  v.  Ohio  Mines 
Co.,  138  P.  777. 

XII.  FOREIGN   OOBPOBATION8. 

§649  (Colo.)  Failure  of  foreign  corporation 
doing  business  in  the  state  to  comply  with  Rev. 
St.  1908.  ii  916.  917,  heJ4  not  to  relieve  it  of 
its  duty  to  file  an  annual  report  under  section 
911  or  relieve  its  officers  of  their  liability  for 
debts  contracted  during  the  year  preceding  the 
failure  to  file  such  report. — Nolds  v.  Hendrie  & 
Bolthoff  Mfg.  Co.,  138  P.  22. 

§  666  (Colo.App.)  Under  Mills'  Ann.  Code,  U 
38,  39,  providing  for  service  on  a  foreign  corpo- 
ration, Mills'  Ann.  St.  S§  499,  606,  relating  to 
venue  and  process  in  suits  against  cori>orations, 
and  Const,  art.  16,  §  10,  held  that  a  suit  to 
quiet  title  under  a  tax  deed  mailing  a  foreign 
corporation  a  party  defendant  was  properly 
brought  in  the  county  where  the  land  was  situ- 
ated.—Austin  V,  King,  138  P.  67. 

1 667  (A  (Cal.App.)  Under  St.  1907,  pp.  746, 
747,  §  2,  amending  St  1906,  pp.  473,  474,  a 
foreign  corporation,  which  had  forfeited  its 
license  to  do  business  in  the  state,  is  not  a 
proper  party  to  an  action  b^  one  who  had  ac- 
quired stock  in  the  corporation  since  the  for- 
feiture and  desired  to  compel  the  issuance  of 
new  certificates  to  himself. — Carpenter  v, 
Bradford,  138  P.  946. 

i  668  (CaLApp.J  Under  Code  Civ.  Proc.  i  411, 
subd.  2,  proof  of  service  of  process,  in  an  ac- 
tion  against  a  foreign  corporation,   begun   by 


delivering  a  Mjp^  of  the  summons  to  the  sec- 
retary, is  insufficient  where  there  was  no  show- 
ing that  the  corporation  was  doing  business  in 
the  state.— Carpenter  v.  Bradford,  138  P.  946. 

§  668  (Colo.App.)  Record  held  to  sufficiently 
show  that  the  grantor  corporation,  under  which 
defendants  claimed  in  a  former  suit  to  quiet  ti- 
tle, was  a  foreign  corporation. — Austin  v.  King, 
138  P.  57. 

Service  on  one  designated  as  the  state  agent 
of  a  foreign  corporation  made  in  D.  county, 
where  no  paper  was  on  file  there  or  in  the  coun- 
ty where  the  suit  was  brought,  was  good,  since 
the  corporation  could  not  take  advantage  of  its 
own  negligence  in  not  filing  the  appointment  in 
D.  county,  or  in  not  designating  an  agent  or 
maintaining  an  office  in  the  county  where  its 
}and  was  situated. — Id. 

Under  MiUs'  Ann.  Code,  §g  38,  89,  providing 
for  services  on  a  foreign  corporation.  Const,  art. 
15,  i  10,  and  Mills'  Ann.  St.  §{  499,  506,  relating 
to  venue  and  process  in  suits  against  corporations, 
held  that,  in  a  suit  to  quiet  title,  service  upon 
the  agent  of  a  foreign  corporation  designated 
by  a  paper  filed  in  the  office  of  the  secretary  of 
state,  was  sufficient  as  against  collateral  attack, 
though  there  was  no  agent  in  the  county  in 
which  the  land  was  so  situated  and  where  the 
suit  was  brought.— Id. 

«  683  (CaLApp.)  Under  St  1907,  pp.  746, 747, 

5  2,  and  St.  1905,  p.  494,  {  9,  the  state  courts 
are  without  jurisdiction  to  compel  the  directors 
of  a  foreign  corporation,  which  bad  forfeited 
its  right  to  do  business  in  the  state,  to  issue 
new  certificates  to  plaintiff  who  had  acquired 
stock  in  the  corporation  after  its  forfeiture.— 
Carpenter  t.  Bradford,  188  P.  946. 

One  who  acquires  stock  in  a  foreign  corpora- 
tion, which  has  forfeited  its  right  to  do  busi- 
ness in  the  state,  is  entitled  to  participate  in 
the  distribution  of  the  assets  of  the  corpora- 
tion upon  the  settlement  of  its  affairs  by  the 
directors  in  accordance  with  St.  1J)07,  pp.  740, 
747,  (  2,  even  though  he  is  not  entitled  to  com- 
pel the  issuance  ot  new  certificates.— Id. 

CORPUS  DELICTI. 

See  Homicide,  f  228. 

CORROBORATION. 

See  Oiminal  Law,  {  510. 

COSTS. 

See  Appeal  and  Error,  H  37.3-392,  781,  984; 
Corporations,  §  214 ;  Mechanics'  Liens,  { 
310;   Statutes,  §  218. 

I.   NATURE,  GROUNDS.  AND  EXTENT 
OF   RIGHT  IN   GENERAI- 

§  3  (Cal.App.)  No  costs  can  be  recovered  by 
either  party  in  the  absence  of  a  statute  provid- 
ing therefor. — Kummeth  v.  Atkisson,  138  P.  116. 

§7  (Cal.App.)  The  expense  of  taking  a  depo- 
sition used  in  an  original  proceeding  in  manda- 
mus, if  necessarily  and  legally  incurred,  is  with- 
in the  contemplation  of  Code  Civ.  Proc.  S§  1022, 
1033,  providing  for  the  allowance  of  costs  in  a 
special  proceeding. — Kummeth  v.  Atkisson,  138 
P.  116. 

{  12  (Wash.)  The  allowance  of  costs  rests 
largely  in  the  discretion  of  the  trial  court. — 
Croup  v.  De  Moss,  138  P.  671. 

§32  (Or.)  Under  L.  O.  L.  $  562,  where  plain- 
tiff recovers  a  judgment  for  $2<S9  In  a  law  ac- 
tion, he  is  entitled  to  costs. — Nob  Hill  Garage 

6  Auto  Co.  V.  Barde,  138  P.  830. 

V.  AMOUNT.   RATE.   AND  ITEMS. 

S  154  (Cal.App.)  Under  Code  Ov.  Proc.  | 
2(^1,  the  expense  of  taking  a  deposition,  in  an 
original  proceeding  in  mandamus  in  the  appel- 
late court,  was  not  taxable  against  the  petition- 
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er  where  respondents  made  no  appearance,  and 
DO  issue  of  law  or  fact  was  presented  untU  an- 
swers and  demurrers  to  the  petition  were  filed, 
about  two  weekd  after  such  expense  was  incur- 
red.—Kummeth  V.  Atkisson,  138  P.  116. 

Vn.    ON  AFPEAI,  OB  ERROB,  AND 

ON  NEW  TRIAI.  OR  MOTION 

THEREFOR. 

1228  (Cal.)  Notwithstanding  Code  Civ.  Proe. 
S  1022,  a  party  prevailing  in  the  superior  court 
on  an  appeal  from  justice's  court  is  entitled  un- 
der sections  924,  978,  980,  to  costs,  regardless 
whether  the  recovery  is  equal  to  |300.— Healey 
V.  Superior  Court  in  and  for  Sonoma  County, 
138  P.  687. 

J  24 1  (Cal.App.)  On  appeal  from  an  order  va- 
cating a  default  against  defendant,  where  de- 
fendant's affidavit  to  dismiss  showed  that  the 
controversy  was  settled,  and  it  appeared  that 
the  court  had  abused  its  discretion  in  vacating 
the  judgment,  the  costs  of  appeal  would  be 
divided  equally.— Wilson  v.  Chesley,  138  P.  958. 

CO-TENANCY. 

See  Tenancy  in  Common. 

COUNTERCLAIM. 

See  Set-Ofl  and  Counterclaim. 

COUNTERFEITING. 

See  Forgery. 

COUNTIES. 

See  Mandamus,  $  161 ;   Prohibition,  §{  0,  15. 

I.   CREATION,    ALTERATION,    EXI8T< 

ENCE,  AND  POLITIOAI, 

FUNCTIONS. 

I  16  (Idaho)  Under  Sess.  Laws  1913,  c  6, 
creating  from  O.  county  the  Qounty  of  P.,  Buch 
coanty  is  required  to  pay  an  amount  of  the 
bonded  indebtedness  equal  to  its  proportionate 
part  of  the  assessed  valuation  and  is  not  given 
any  benefit  from  the  concession  given  O.  county 
by  Sess.  Laws  1913,  c.  5,  creating  the  county  of 
F.  and  requiring  such  county  to  assume  $30,- 
000  of  the  bonded  indebtedness  of  O.  county. — 
Oneida  County  v.  Evans,  138  P.  337. 

n.   GOVERNMENT  AND  OFFICERS. 

(D)   oncem  mnd  Agrenta. 

i  69  (Wyo.)  Laws  1911,  c.  38,  amending  and 
re-enacting  Comp.  St.  1910,  f  1070,  being  lim- 
ited to  go  into  effect  after  December  31,  1912, 
has  no  effect  upon  the  right  of  county  officers 
to  compensation  until  that  time. — Nickerson  v. 
Winslow,  138  P.  184. 

§  94  (Nev.)  Where  a  county  auditor  was  his 
own  successor  in  office,  he  was  bound  to  make 
the  joint,  report  required  by  Rev.  Laws,  f  3746, 
requiring  the  county  auditor  and  county  treas- 
urer to  make  a  joint  statement  to  the  board  of 
county  commissioners,  showing  the  amount  of 
collections,  etc.,  though  such  report  should 
have  been  made  during  the  preceding  term, 
since  the  duty  was  a  continuing  one. — State  v. 
Bonnifield,  138  P.  906. 

m.  PROFERTT.  CONTRACTS.  AND 
INABILITIES. 

(D)   Tort*. 

§142  (Kan.)  Counties  are  immune  from  lia- 
bility for  damages  from  the  manner  in  which 
they  exercise  governmental  powers. — Thomas  v. 
Board  of  Com'rs  of  Ellis  County,  138  P.  409. 

I  144  (Kan.)  A  county  is  not  liable  in  dam- 
ages for  the  use  of  land  attempted  to  be  ap- 
propriated for  a  highway,  where  the  proceedings 
are  subsequently  declared  illegal.— Thoma.s  v. 
Board  of  Com'rs  of  Ellis  County,  138  P.  409. 


TV.  FISCAL    MANAOEBCENT,    PUBLIC 

DEBT,   SECURITIES,   AND 

TAXATION. 

i  173  (Or.)  In  the  County  Bond  Act,  {  19, 
limiting  bonds  to  2  per  cent  of  the  "assessed 
valuation  of  the  county,"  the  quoted  phrase 
means  the  consummated  act  of  all  the  agencies 
employed  to  determine  the  amount  available,  as 
prescribed  in  L.  O.  L.  {  3617,  as  amended  by 
Laws  1913,  c.  193,  sections  3606,  3612,  as 
amended  by  Laws  1913,  c.  184,  section  3593, 
subd.  6,  and  sections  3590,  3638,  3641.— Parker 
V.  Clatsop  County,  138  P.  239. 

S  174  (Idaho)  Where  about  four-fifths  of  a 
county  was  organized  into  highway  districts, 
and  the  remainder  not  so  organized,  the  county 
commissioners  were  precluded  by  the  Highway 
District  Law  (Laws  1911,  c.  55),  particularly 
sections  15,  17,  and  65,  and  section  S82b  ( Sess. 
Laws  1911,  c.  60),  from  expending  on  highways 
within  the  districts  the  proceeds  of  the  sale  of 
county  bonds.— Baker  v.  Gooding  County,  138 
P.  342. 

{  178  (Idaho)  Under  the  Highway  District 
Law  the  county  commissioners  cannot  call  an 
election  to  vote  highway  bonds  with  the  under- 
standing that  the  proceeds  shall  be  apportion- 
ed among  the  several  highway  districts  of  the 
county.— Baker  v.  Gooding  County,  138  P.  342. 

§  178  (Or.)  A  notice  of  county  bond  election 
designating  the  initial  point  of  a  road  to  be  im- 
proved as  the  eastern  instead  of  the  western  end 
of  another  road,  but  otherwise  designating  the 
road  unmistakably,  does  not  vitiate  the  election. 
—Parker  v.  Clatsop  County,  138  P.  238. 

COURTS. 

See  Appeal  and  Error;  Appearance;  Bank- 
ruptcy, J  20;  Contempt;  Dismissal  and  Non- 
suit, I  51 ;  IMvorce,  If  62,  311 ;  Exceptions, 
Bill  of,  I  20;  Habeas  Corpus,  J  27:  Hus- 
band and  Wife,  S  276;  Indians,  {28;  In- 
fants, i  16;  Intoxicating  Liquors,  §  75; 
Judges;  Judgment,  i§  410,  487,  569;  Jury, 
II  11-13 ;  Justices  of  the  Peace;  Municipal 
Corporations,  i  159;  Prohibition;  Trial,  H 
377-404;    Venue,   |  32. 

L  NATURE,  EXTENT,  AND  EXERCISE 
OF  JURISDICTION  IN  GENERAL. 

S3B  (N.M.)  After  rendition  of  final  judgment, 
the  court  has  no  jurisdiction  to  proceed  further 
except  in  carrying  out  the  judgment. — McMUlen 
V.  First  Nat  Bank,  138  P.  265. 

!  36  (Wyo.)  Proceedings  for  commitment  of  an 
incorrigible  child  to  a  reform  school,  being  sum- 
mary in  character,  not  conducted  according  to 
common  law  nor  within  the  general  jurisdiction 
of  the  district  court,  the  presumption  as  to 
jurisdiction  in  support  of  judigments  of  superior 
courts  of  general  jurisdiction  held  not  to  oe  in* 
dulged.— Kelsey  v.  Carroll,  188  P.  867. 

H.  ESTABLISHMENT,    ORGANIZA- 
TION, AND  PROCEDURE  IN 
GENERAL. 
(B)  Terma,  Tscatlona,  PImce  and  Time  ol 
Holdlnar  Court,  Comrtlionaes,  and 
Aocommodatlona. 

f  62  (Or.)  Notwithstanding  Act  Feb.  25,  1913 

9 jaws  1913,  p.  209),  which  went  into  effect 
une  3,  1913,  changing  the  time  for  terms  of 
circuit  court  from  March,  September,  and  De- 
cember to  February,  May,  and  October,  the 
March  term  under  the  old  law  had  not  termi- 
nated till  July,  when  a  motion  to  reinstate  a 
cause,  after  voluntary  nonsuit  in.  April,  was 
granted.— First  Christian  Church  of  Medford 
V.  Robb,  138  P.  856. 

(D)  Rules      of      neelslon,      Adjadloattons, 
Opinions,  mnd  Records. 

S  89  (Kan.)  The  doctrine  of  stare  decisis  does 
not  preclude  a  departure  from  precedent  estab- 
lished by  a  series  of  decisions  clearly  erroneousb 
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unless  property  complicatioiift  have  lesnlted  and 
a  reversal  would  work  a  greater  injury  and  in- 
justice tlian  would  ensue  by  following  the  rule. 
— Thurston  v.   Fritz,  138  P.   625. 

{  100  (Wash.)  Overruling  a  previous  decision 
by  the  Supreme  Court  held  not  to  affect  rights 
fixed  by  a  previous  decision  in  another  case. — 
Gibson  v.  Cleaiy,  138  P.  260. 

IV.  COITBTS  OF  LmiTED    OR   IKFE- 
BIOB  JUBISDICTIOir. 

§  185  (CoIo.App.)  Under  Rev.  St.  1908,  § 
1537,  giving  10  days  after  judgment  in  which  to 
perfect  an  appeal  from  the  county  to  the  dis- 
trict court,  and  providing  for  an  extension  of 
time,  Civ.  Code,  S  405,  defining  "order"  and 
"motion,"  section  406,  requiring  written  notice 
of  motions  other  than  trial  motions,  held,  that 
the  county  court's  granting  of  an  extension 
without  notice  to  appellee  was  void  so  as  to 
make  the  district  court's  dismissal  of  the  ap- 
peal proper.— Wellmuth  y.  Rogers,  138  P.  69. 

Under  Rev.  St.  1908,  {  1537,  requiring  an  ap- 
peal from  the  county  to  the  district  court  to  be 
taken  within  10  days,  and  allowing  the  county 
court  "at  any  time  within  the  period  above  lim- 
ited," to  extend  the  time,  held  that,  where  the 
court,  at  the  time  of  rendering  judgment,  allow- 
ed 15  days,  an  attempted  extension  not  applied 
for  within  such  15  days  was  void. — Id. 

▼.  COURTS  OF  PROBATE  JURISDIO- 
TIOM. 

{200 '/a  (Kan.)  The  probate  court  has  no  ju- 
risdiction to  try  the  title  and  determine  the  own- 
ership of  money  claimed  by  the  administrator 
and  by  another  person,  not  a  party  to  the  pro- 
ceeding.—GiUe  V.  Emmons,  138  P.  608. 

i  202  (Colo.App.)  Under  Mills'  Ann.  St.  1912, 
K  7900,  8043,  where  the  jurisdiction  of  the 
county  court  over  the  administration  of  an  es- 
tate is  not  questioned  in  that  court,  it  cannot  be 
raised  in  the  district  court  or  elsewhere,  unless 
the  defect  appears  upon  the  face  of  the  plead- 
ings.—Miller  V.  Weston,  138  P.  424. 

VT.    COURTS    OF   APPEIXATE  JURIS- 
DICTION. 

(A)  Qronada    of    Jurisdiction    in    Oenerml. 

§207  (Ariz.)  The  Supreme  Court  has  power 
to  issue  certiorari  to  review  a  trial  court's  judg- 
ment only  in  those  cases  within  its  appellate  ju- 
risdiction, and  where  necessary  and  proper  to 
complete  exercise  thereof. — Fancher  v.  Superior 
Court  of  Mohave  County,  138  P.  20. 

§  207  (Ariz.)  The  Supreme  Court  has  power 
to  issue  certiorari  to  review  a  trial  court's  judg- 
ment only  in  cases  within  its  appellate  jurisdic- 
tion, and  where  necessary  to  the  complete  ex- 
ercise thereof.— Powers  v.  Superior  Court  of 
Santa  Cruz  County,  138  P.  21. 

I  207  (Nev.)  Where  the  sheriff  redelivered  the 
property  to  defendant  in  replevin,  although  his 
sureties  had  not  justified,  aiN  the  trial  court 
refused  tn  issue  mandamus  compelling  the  sher- 
iff to  deliver  the  property  to  plaintis,  plaintiff 
is  entitled  to  petition  the  Supreme  Court  for  an 
original  writ  of  mandamus,  having  exhausted 
his  remedies  below.— State  v.  Lamb,  138  P.  907. 

Vn.  UNITES   STATES   COURTS. 

(G)  Snprente  Court. 

{387  (Ariz.)  The  territorial  court  having 
found  that  10  per  cent,  was  a  reasonable 
amount  for  plaintifTs  attorney's  fees,  the  Unit- 
ed States  Supreme  Court  was  bound  thereby  on 
appeal.— Zeckendorf  y.  Steinfeld,  138  P.  1044. 

COVENANTS. 

See  Insurance,  {{  313-354;    Vendor  and  Pur- 
chaser, {  308. 


n.   CONSTRUCTION    AND    OPERA- 
TION. 

(A)   OoTensnta   In   General. 

{22  (Okl.)  Where  an  executory  contract  of 
sale  of  land  in  Indian  Territory  expired  prior 
to  statehood,  and  a  new  contract  extending  the 
time  of  performance  was  executed  thereafter, 
and  the  deed  delivered  and  notes  given  for  a 
part  of  the  price,  the  covenant  in  the  deed 
should  be  construed  nnder  the  law  in  force 
when  the  second  contract  was  made  and  the 
deed  delivered. — Brady  v.  Bank  of  Commerce  of 
Coweta,  138  P.  1020. 

{  22  (Or.)  A  covenant  of  warranty  by  a  mar- 
ried woman  held  governed  by  the  law  of  the 
state  where  the  property  lies. — Bills  t.  Abbott, 
138  P.  488. 

m.  PERFORMANCE  OR  BREACH. 

{  94  (Okl.)  "Covenants  of  seisin"  are  synono- 
mous  with  "good  right  to  convey,"  as  the  latter 
term  is  used  in  Comp.  Laws  19()9,  {  1202  (Rev. 
Laws  1910,  §  1162) ;  and  the  covenants  of  such 
deed,  if  broken  at  all,  are  broken  when  made, 
and  an  actual  eviction  is  unnecessary  to  con- 
summate the  breach. — Brady  v.  Bank  of  C!om- 
merce  of  Coweta,  138  P.  1020. 

{  96  (Kan.)  The  delivery  of  a  deed  warrant- 
ing the  land  to  be  clear  of  incumbrances  entitles 
the  grantee  to  immediate  tiossession. — Barker  v. 
Denning,  138  P.  573. 

Where  a  deed  entitles  the  grantee  to  immedi- 
ate possession,  no  duty  rests  upon  him  to  notify 
a  tenant  in  possession  to  vacate,  but  the  gran- 
tor must  deliver  possession  pursuant  to  the  deed. 

TV.  ACTIONS   FOR  BREACH. 

{  127  (Kan.)  Where  a  grantee  is  excluded 
from  possession  by  a  tenant  under  contract 
with  the  grantor,  the  grantee  may  recover  from 
the  grantor  the  value  of  the  use  and  occupancy 
of  the  premises  whence  he  is  excluded. — Barker 
V.  Denning,  138  P.  573. 

{  132  (Or.)  A  vendee  who,  after  unavailing 
notice  to  his  vendor,  unsuccessfully  defends  the 
warranted  title  may  recover  the  reasonable 
amount  of  his  attornejr'B  fees  for  making  the  de- 
fense.—EUis  V.  Abbott,  138  P.  488. 

COVERTURE. 

See  Husband  and  Wife. 

CREDITORS. 

See  Attachment ;  Bankruptcy  ■  Fraudnlent  Con- 
veyances;   Garnishment;    (Sifts,  (  71. 

CREDITORS'  SUIT. 

See  Frandalent  Conveyances,  {{  282-301;  Judg- 
ment, {  744. 

§  27  (Colo.App.)  A  trust  company  whose  in- 
terests were  antagonistic  to  those  of  plaintiff, 
and  would  have  to  be  determined  before  plain- 
tiff could  be  entitled  to  relief,  held  an  indis- 
pensible  party  to  a  creditors  suit,  though  its 
president,  as  an  individual,  had  been  joined  as 
defendant.— Ross  v.  Nichols,  138  P.  1013. 

Where,  on  a  creditors'  bill,  it  appeared  that, 
under  a  contract  between  the  judgment  debtor 
and  a  trust  company  which  had  purchased  his 
property  at  foreclosure  sale,  the  debtor  was  giv- 
en a  right  to  repurchase,  hia  interest  as  pur- 
chaser of  the  property  could  not  be  determined 
without  the  trust  company  being  made  a  party 
to  the  suit. — Id. 

CRIMINAL  LAW. 

See  Adultery;  Ball;  Burglary;  B2mbezzlement ; 
False  Pretenses;  Forgery;  Fornication; 
Homicide;    Incest;    Indictment  and  Informa- 


For  casts  In  Dec.  Dls.  *  Am.  Dig.  Key  No.  Series  &  Indexes  ta»  same  topic  and  section  (i)  NUMBER   A^ 

Digitized  b\  'IC 


Criminal  £aw 


138  PACIFIC  REPORTER 


1228 


tion;  Intoxicating  Iiiqnors,  §{  147-236;  liar- 
ceny;  Municipal  Corporations,  |  120;  Per- 
jury;  Rapa. 

Vr  LIMITATION  OF  ^OSEODTIONS. 

I  159  (Kan.)  An  unsubstantial  Terbal  change 
made  in  certain  counts  of  an  information  two 
years  after  the  ■  commission  of  the  offense,  to- 
gether with  reverification  without  refiling,  Keld 
not  to  bring  into  operation  the  statute  of  limi- 
tations as  to  another  count  left  unchanged  on 
which  alone  conviction  was  had.— State  v.  Ling, 
138  P.  582. 

Vm.  PBELIBCINABT  COMPIiAINT,  AF- 
FIDAVIT, WARRANT,  EXAMI- 
NATION. COMMITMENT,  ANO 
SVMMART  TRIAI- 

{  260  (Utah)  Where  the  record  sent  up  on  ap- 
peal from  a  conviction  before  a  justice  of  the 
peace  did  not  contain  proof  of  service  of  the 
notice  of  appeal  on  the  county  attorney,  accused 
could  prove  the  fact  of  due  service  by  affidavit 
in  the  justice's  court  and  have  the  proof  trans- 
mitted to  the  district  court  as  an  additional  rec- 
ord.— Cbipman  v.  District  Court  of  Fourth  Judi- 
cial Dist.,  138  P.  1194. 

X.  EVIDENCE. 

a 

(A)  Judicial     Notice,     Presumptions,     aad 

Bnrden  of  Proof. 

1304  (Okl.Cr.App.)  The  Criminal  Court  of 
Appeals  will  take  judicial  notice  of  the  location 
of  the  towns  and  cities  of  Oklahoma. — Moulder 
V.   State,  138  P.  815. 

(B)  Facts  la  lasne  and  Relevaat  to  Issaes, 

aad  Res  Gestae. 

1339  (Wash.)  In  a  prosecution  for  burglary, 
where  a  witness  had  testified  that  a  man  had 
come  to  her  hotne  and  asked  for  a  certain  num- 
ber, and  there  was  no  such  number  on  the  street, 
her  testimony  that  her  "best  judgment"  was 
that  accused  was  the  man  was  not  incompetent 
because  of  the  words  quoted. — State  v.  Miller, 
138  P.  896. 

§351  ^Okl.Cr.App.)  Testimony  of  the  wife  of 
prosecuting  witness,  given  after  she  stated  that 
she  was  not  present  when  the  alleged  sale  of 
whisky  was  made,  that  defendant  sent  word 
to  her  that  if  she  would  stay  hid  and  not  ap- 
pear against  him,  he  would  give  her  money,  and 
he  gave  her  money,  before  the  prosecution  was 
started,  Jield  improperly  admitted,  where  it 
was  not  shown  to  have  any  connection  with  the 
case.— Cook  v.  State,  138  P.  823. 

(C)  Otber  OSeasea,  aad  Cbaraeter  of  Ac- 

cused. 

§369  (Okl.Cr.App.)  The  general  rule  that 
proof  of  other  offenses  is  inadmissible,  unless 
part  of  the  res  gestte,  does  not  apply  to  rape 
cases.- Flowers  v.  State,  138  P.  1041. 

In  statutory  rape  cases,  evidence  of  other  acts 
is  admissible  to  show  the  relation  and  familiar- 
ity of  the  parties  and  as  tending  to  corroborate 
the  testimony  of  the  prosecutrix  as  to  the  par- 
ticular act  charged. — Id. 

In  a  prosecution  for  statutory  rape,  evidence 
is  admissible  of  sexual  acts  between  the  prose- 
cutrix and  the  defendant  prior  to  and  subse- 
quent to  the  one  charged,  as  indicating  contin- 
uousness  of  the  illicit  relation. — Id. 

$369  (Wash.)  The  testimony  that  accused 
was  intoxicated  when  he  treated  deceased  with 
a  view  of  producing  an  abortion  held  not  in- 
competent because  it  tended  to  show  the  practice 
of  medicine  while  intoxicated. — State  v.  Mac- 
Leod, 138  P.  648. 

1 372  (Colo.)  In  a  prosecution  for  obtaining 
money  by  the  confidence  game,  evidence  of  sim- 
ilar transactions  by  accused,  occurring  a  few 
weeks  before  and  after  the  one  involved,  held 
admissible.— EUiott  v.  People,  138  P.  38. 


(D)  Materlalltr  aiAl   Coaipeteaer  la  a«a- 
eral. 

1 390  (Idaho)  In  a  prosecution  of  a  bank 
cashier  for  embezzlement,  it  was  error  to  ex- 
clude defendant's  testimony  as  to  bis  motive 
and  intent  in  reference  to  the  check  forming 
the  basis  of  the  criminal  charge. — State  v. 
Jones,  138  P.  1116. 

$  390  (Kan.)  In  a  prosecution  for  throwing 
down  a  fence  in  violation  of  Gen.  St  1909,  | 
9693,  as  amended  by  Laws  1911,  c.  166,  ex- 
clusion of  a  question  propounded  to  defendant, 
asking  him  "what  was  your  intention  in  open- 
ing it  that  way,"  held  not  error.— State  t. 
Adams,  138  P.  580. 

(B)  Best   and    Secondary   and  Demeaatva- 
tlve  Bvldence. 

1400  (Or.)  On  a  trial  for  perjury  before  a 
grand  jury,  it  is  not  error  to  permit  the  clerk 
and  other  members  of  the  grand  jury  to  testify 
as  to  what  the  defendant  testified,  from  recollec- 
tion, though  the  clerk  had  reduced  the  evidence 
before  the  grand  jury  to  writing.— State  t. 
Carothers,  138  P.  1077. 

S404  (Gal.App.)  In  a  prosecution  for  homi- 
cide, in  which  the  evidence  was  drcumstantial 
as  to  the  cause  of  death,  a  piece  of  a  buggy 
shaft  found  in  a  well  on  the  premises  and  a 
sliver  of  wood,  which  fitted  into  the  shaft,  found 
on  the  porch,  both  of  which  had  bloodstains, 
and  a  broken  end  of  a  buggy  shaft  found  in  the 
fire  place,  held  admissible  in  evidence.— People 
V.  Wilson,  138  P.  971. 

(F)  Admtaalona,    Declarations,   aad    Bear- 
say. 

i  407  (Colo.)  Had  defendant  been  silent  when 
a  long  statement  made  by  his  codefendant  out 
of  his  presence  was  read  over  to  him  while  he 
was  in  a  hospital  suffering  from  a  gunshot 
wound  and  in  custody  of  the  law,  such  silence 
would  not  have  made  it  admissible.— Cook  v. 
People,  138  P.  756. 

§415  (Cal.)  In  a  prosecution  for  murder  by 
means  of  an  abortion,  evidence  of  decedent's 
declarations  as  to  her  pregnant  condition  and 
the  purpose  of  her  visit  to  defendant,  though 
hearsay  and  inadmissible  as  direct  proof  of  the 
abortion,  was  competent  to  show  decedent's 
condition  and  the  purpose  of  her  visit  to  de- 
fendant.—People  V.  Wright,  138  P.  849. 

§§419,420  (CaLApp.)  A  letter  from  a  city's 
chief  of  i>olice  to  a  township  constable  showing 
defendant's  bad  character  and  record,  and  that 
he  had  several  aliases,  and  the  accompanying 
Bertillon  description  of  defendant,  an  unattest- 
ed record  of  said  chiefs  office,  are  hearsay. — 
People  V.  Powers,  138  P.  373. 

§§419,  420  (Colo.)  Testimony  that  druggist 
told  pregnant  woman  accused  would  help  her 
out  of  her  trouble,  held  hearsay  and  inadmissi- 
ble, though  card  given  her,  with  accused's  name 
written  thereon,  was  competent — Sarkisian  v. 
People,  138  P.  26.« 

On  a  trial  for  using  instruments  on  a  pregnant 
woman  with  intent  to  procure  a  miscarriage, 
the  testimony  of  such  woman  that  she  left  a  re- 
quest with  accused's  wife  to  have  him  call  her 
up  on  his  return  to  his  office  was  not  hearsay 
but  evidence  of  fact. — Id. 

§§419,420  (OkI.Cr.App.)  The  role  that  hear- 
say evidence  is  incompetent  does  not  exclude 
testimony  on  a  preliminary  hearing  by  a  wit- 
ness since  deceased.— Stealer  v.  State,  138  P. 
395. 

(O)   Acta    aad    Declarations    of    Conspira- 
tors aad  Codefendants. 

§  422  (Colo.)  A  statement  made  by  his  code- 
fendant out  of  defendant's  presence,  and  after- 
wards read  to  defendant  is  inadmissiUe  against 
him;  he  not  having  been  silent,  but  having  de- 
nied everything,  and  said  he  had  nothing  to  say. 
-Cook  v.  People,  138  P.  756.  r"r-»/-krrI/> 
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(H)  DocvmeBtery  Bvldenee  «nd  Bzelvalon 
of  Parol   B-rldenee  Thereby* 

i  434  (Or.)  Under  L.  O.  L.  H  715,  716,  and 
•   section  727,  subsecs.  4,  13,  an  entry  in  a  family 
Bible  is  admissible  to  show  the  age  of  prosecu- 
trix, regardless  of  its  authorship,  or  whether  the 
Person  who  wrote  It  is  dead.— State  v.  Goddard, 
38  P.  243. 

{  438  (Cal.)  On  trial  for  homicide,  photograph 
of  wound  before  and  after  death  held  admissible 
to  show  extent  and  size  of  wound  when  accom- 
panied by  explanatory  proof,  but  not  for  any 
other  purpose  or  without  explanation. — ^People 
▼.  Elmore,  138  P.  989. 

S  438_  (Kan.)  A  photograph  or  a  copy  thereof 
is  admissible  in  evidence,  when  shown  to  look 
like  the  person  or  object  to  be  identified. — State 
T.  Ling,  138  P.  582. 

(I)  Opinion  Bvldenee. 

8448  (Wash.)  It  was  competent  for  the  wit- 
nesses for  the  prosecution  to  describe  certain  ar- 
ticles found  in  the  accused's  room,  and  to  state 
whether  they  were  burglar's  tools. — State  v. 
Miller,  138  P.  896. 

{  479  (Idaho)  In  a  prosecution  of  a  physician 
for  a  homicide  committed  in  the  treatment  of  a 
patient,  it  was  error  to  admit  the  expert  testi- 
mony of  a  physician  of  a  different  school  of 
practice  as  to  the  correctness  of  the  treatment 
administered.— State  v.  Smith,  138  P.  1107. 

(J)  Testlmonr  of  Accomplloea  and   Code- 
fendanta, 

§  508  (Wash.)  Where  an  accomplice  was  offer- 
ed to  prove  the  crime,  accused  could  not  demand 
a  preliminary  examination  to  show  that  his  tes- 
timony was  procured  by  duress;  that  being  a 
matter  for  cross-examination. — State  v.  Miller, 
138  P.  896. 

S5I0  (Wash.)  The  testimony  of  an  accom- 
plice need  not  be  corroborated  to  justify  a  con- 
viction.—State  V.  MacLeod,  138  P.  648. 

(K)  Confesatons. 

1519  (Cal.App.)  It  was  error  to  admit  a  con- 
fession elicited  by  the  persistent  questioning  of 
police  officers,  and  unwillingly  given  by  de- 
fendant when  frightened  and  without  the  aid  of 
an  interpreter  or  any  person  of  his  own  nation- 
ality.—People  V.  Quan  Gim  Gow,  138  P.  918. 

Where  defendant's  statement  to  police  officers 
that  he  fired  the  fatal  shot  was  not  voluntary, 
that  in  the  same  statement  he  claimed  to  have 
shot  in  self-defense  and  thus  denied  his  guilt 
did  not  render  the  statement  admissible  in  evi- 
dence.— Id. 

(li)    BTldence  at  Prellminarr  Examination 
or  at   Former  Trial. 

{ 542  (Okl.Cr.App.)  Testimony  taken  on  a 
preliminary  hearing  and  supported  by  the  ste- 
nographer's evidence  is  admissible  on  the  trial, 
where  the  witness  giving  the  same  ia  dead. — 
Stealer  v.  State,  138  P.  895. 

(M)  'WelKbt  aad  Snfllelenoy. 

{  552  (Colo.)  Circumstantial  evidence  must  be 
generally  resorted  to  to  establish  fraud  in  a 
criminal  case.— Elliott  v.  I'eoplc,  138  P.  39. 

{  552  (Mont.)  The  circumstances  proved  must 
be  consistent  with  each  other  and  with  the 
hypothesis  of  defendant's  guilt,  and  inconsistent 
with  any  other  rational  hypothesis.— State  T. 
Chevigny,  138  P.  257. 

1 553  (Ariz.)  In  the  absence  of  explanation, 
reasonable  statements  of  unimpeached  witnesses 
are  presumed  to  be  true,  where  not  contradicted. 
—Cutler  V.  State,  138  P.  1048. 

S  570  (Colo.)  The  law  favors  the  prosecution 
with  the  presumption  of  sanity ;  but  if,  with  all 
the  evidence,  including  the  presumption  of  san- 
ity, there  is  a  reasonable  doubt  as  to  accused's 


sanity,   the  Jury  should  acquit.— De  Rinzie  t. 
People,  138  P.  1000. 

XI.   TIMS    OF    TRIAI.    AND    OOITTIir- 
UANOE. 

8575  (Wash.)  Accused  held  to  have  waived 
benefit  of  Rem.  &  BaL  Code,  g  2132,  by  not  ob- 
jecting to  his  trial  for  a  felony  within  five  days 
from  his  arrest.- State  v.  MacLeod,  138  P.  648. 

XH.  TRIAL. 

(A)  Preliminary  ProceediuK*. 

8  622  (Colo.)  Under  Rev.  St.  1908,  8  1081,  as 
to  severance  in  case  of  joint  indictment  for  a 
felony,  held,  the  motion  therefor  could  be  made 
by  the  defendant  against  whom,  if  tried  sep- 
arately, evidence  against  his  codefendant  would 
not  be  admissible.— Cook  v.  People,  138  P.  756.     ' 

(B)  Connie  and  Condnet  of  Trial  In   Gen- 
eral. 

8  637  (Wash.)  Where  one  charged  with  bur- 
glary had  twice  broken  jail,  and  was  under  in- 
dictment for  assault  with  intent  to  kill,  that  on 
the  first  day  of  the  trial  be  was  led  to  and  from 
the  courtroom  with  handcuffs  did  not  require 
a  reversal  where  he  appeared  throughout  the 
trial  without  fetters,  and  the  fact  was  not 
known  to  the  jury.- State  v.  Miller,  138  P.  806. 

8  642  (N.M.)  The  word  "charge,"  as  used  in 
Const,  art.  2,  8  1^,  providing  that  accused  is 
entitled  "to  have  the  charge  •  •  •  interpret- 
ed to  him  in  a  language  that  he  understands," 
refers  to  the  indictment  or  information,  and  not 
to  the  instructions.— State  v.  Cabodi,  138  P. 
262. 

8  656  (CaLApp.)  A  question  asked  decedent's  * 
wife  on  cross-examination  in  a  homicide  case 
whether  she  was  the  same  woman  who  was  ar- 
rested about  three  weeks  ago  for  shoplifting  was 
improper,  and  the  court  properly  reprimanded 
counsel  for  asking  it. — People  v.  Cramley,  138 
P.  123. 

8660  (N.M.)  While  the  right  given  accused 
under  Const,  art.  2,  §  14,  to  have  the  testimony 
interpreted  to  him  in  a  language  which  he  un- 
derstands cannot  be  denied  to  him,  it  is  waived, 
where  he  fails  to  state  to  the  court  that  he  does 
not  understand  the  language  in  which  the  tes- 
timony is  given.— State  v.  Cabodi,  138  P.  262. 

(O   Reception  of  Evidenee. 

8662  (Okl.Cr.App.)  The  provision  of  Consti- 
tution Bill  of  Rights,  i  20,  that  the  "accused 
shall  have  the  right  to  be  confronted  with  the 
witnesses  against  him"  is  not  violated  by  per- 
mitting the  testimony  on  the  preliminary  ex- 
amination by  a  witness,  since  deceased,  to  be 
read  against  accused  on  the  trial.— Stealer  v. 
State,  138  P.  395. 

§  673  (Cal.App.)  Instructions  should  have  been 
given,  in  a  homicide  case,  as  to  the  purpose  of 
evidence  of  accused's  good  reputation  for  peace 
and  veracity  in  the  community  in  which  he  had 
lived,  where  evidence  thereon  was  offered  by  ac- 
cused.—People  V.  Wilson,  138  P.  071. 

(D)  Objections  to  ETldenee,  Motions  to 
Strike  Ont,  and  Exceptions. 

8  695  (Mont.)  An  objection  at  the  trial  to  the 

introduction  of  any  evidence  was  not  sufficient 
to  raise  the  question  of  want  of  jurisdiction  for 
failure  of  the  county  attorney  to  file  the  infor- 
mation within  the  proper  time. — State  v. 
Chevigny,  138  P.  257. 

8  695  (Or.)  As  a  general  rule,  an  objection  to 
evidence  aa  "incompetent,  irrelevant,  and  imma- 
terial" is  not  sufficient,  and  the  objector  should 
indicate  the  particular  point  to  be  raised. — State 
V.  Goddard,  138  P.  243. 
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(B)  Arsnmeiits  «nd  Condnct  of  Counsel. 

J  721  (Ariz.)  Under  Pen.  Code  1901  {  1112, 
aa  amended  by  Pen.  Code  1913,  {  1212,  provid- 
ing that  defendant  shall  not  be  prejudiced  by  bis 
faUure  to  testify  in  tus  own  behalf,  a  remark 
of  county  attorney,  commenting  upon  defend- 
ant's failure  to  prodace  witnesses  for  him,  held 
not  a  violation  of  the  statute. — Cutler  v.  State, 
138  P.  1048. 

The  Code  held  not  intended  to  prohibit  the 
prosecutor  from  arguing  for  a  verdict  in  ac- 
cordance with  the  uncontradicted  testimony  for 
the  state;  that  being  a  legitimate  argument. 
—Id. 

(F)   Pro-rlnce   of  Covrt  mad'  Jary  1b  Gen- 
erml. 

i  755V2  (Cal.App.)  An  instruction,  in  a  homi- 
cide case,  that  evidence  as  to  assaults  upon  de- 
cedent by  accused  and  altercations  between  them 
was  admitted  on  the  question  of  motive,  and 
might  be  considered  as  a  circumstance  with  the 
,  other  facts  in  determining  guilt,  held  not  to  in- 
terfere with  the  jury's  right  to  find  the  facts  in 
view  of  Const,  art  6,  i  19.— People  v.  Wilson, 
138  P.  971. 

IS  763,  764  (CaLApp.)  In  a  homicide  case,  it 
was  error  to  instruct  that  the  jury  were  "at 
liberty"  to  disregard  a  declaration  offered  as  a 
dying  declaration,  unless  satisfied  that  it  was 
made  under  a  sense  of  impending  death. — Peo- 
ple y.  Profumo,  138  P.  109. 

(O)   Neceasltr>   Requisite*,  and  SnflleleBey 
of  Inatractlons. 

{770  (Gal.)  The  court  ia  not  required  to 
charge  on  the  "theory"  of  either  prosecution  or 
defense  anlesh  supported  by  substantial  evi- 
«      dcnce.— People  v.  Wright,  138  P.  349. 

8  789  (Cal.App.)  An  instruction  in  a  homi- 
cide case  on  reasonable  doubt  held  not  incom- 
plete in  not  specifying  the  facts  necessary  to 
warrant  a  conviction,  where  the  court  also 
charged  that  every  material  allegation  in  the 
information  must  be  established  beyond  a  rea- 
sonable doubt  in  order  to  convict,  and  the  in- 
structions read  to  the  jury  contained  the  in- 
formation.—People  V.  Cramley,  138  P.  123. 

i  789  (Kan.)  An  instruction  defining  reason- 
able douDt  held  not  erroneous,  where  It  was  in 
Bubatantially  the  language  of  the  definition  ap- 
proved by  prior  decisions. — State  v.  Ling,  138 
P.  582. 

{  800  (Or.)  On  a  trial  for  statutory  rape,  it  ia 
not  necessary  for  the  court  to  define  "penetra- 
tion."—State  v.  Oden,  138  P.  1083. 

i  807  (CaLApp.)  A  requested  instruction  which 
was  argumentative  could  be  refused  on  that 
ground.— People  v.  Cramley,  138  P.  123. 

S  807  (Cal.App.)  An  instruction  that  defend- 
ant's counsel  had  referred  to  a  number  of  cases 
where  convictions  were  erroneously  had  upon 
circumstantial  evidence,  but  that  these  were  ex- 
treme cases,  and  seldom  occurred,  and  that  the 
long-tested  rules  of  evidence  should  not  be  shak- 
en by  reference  to  such  extreme  cases,  held  ar- 
gumentative.— People  V.  Wilson,  138  P.  971. 

§814  (CaLApp.)  If  the  facts  in  a  homicide 
case  raised  no  conflicting  presumptions,  a  re- 
guested  charge  that  the  law  was  partial  to 
the  presumption  of  innocence  and,  in  case  of 
conflicting  presumptions,  that  of  innocence  was 
deemed  superior  was  proper)^  refused. — People 
V.  Cramley,  138  P.  123. 

Where  much  of  the  evidence  in  a  homicide 
case  was  direct  and  not  circumstantial,  an  in- 
struction that,  under  the  evidence,  proof  of 
the  express  motive  was  controlling  would  not 
have  been  proper. — Id. 

1 823  (CaLApp.)  An  Instruction  in  a  prosecu- 
tion for  rape  held  not  erroneous  or  misleading 
in  view  of  other  instructions. — People  v.  C^r- 
mean,  138  P.  117. 

i  823  (Utah)  An  instruction  that,  if  the  jury 
believed  that  any  witness  had  willfully  testified 


falsely  to  any  material  fact,  they  could  disre- 
gard all  his  testimony,  except  as  he  was  cor- 
roborated hj  credible  witnesses,  ?>eld  not  preju- 
dicial in  view  of  other  instructions  tliat  the 
jury  were  the  exclusive  judges  of  the  weight 
of  the  evidence  and  were  not  bound  to  believe 
any  particular  witness.— State  t.  Dye,  138  P. 
1193. 

(H)  Reanests   tor   laatraetlona. 

S  824  (CiaLApp.)  Accused  should  request  a 
proper  instruction  restricting  the  consideration 
of  evidence  to  a  particular  purpose,  if  be  de- 
sires that  its  consideration  be  so  limited. — 
People  V.  Carmean,  138  P.  117. 

I  824  (Or.)  Error  cannot  be  predicated  on  fail- 
ure to  define  "penetration"  in  a  trial  for  rape, 
in  the  absence  of  a  request — State  v.  Oden,  138 
P.  1083. 

§  825  (Cal.AppJ  Where  the  court,  in  a  homi- 
cide case,  erroneously  instructed  that  the  jurors 
were  "at  liberty"  to  disre^rd  a  declaration 
offered  as  a  dying  declaration,  the  error  was 
not  waived  by  defendant's  failure  to  request  a 
more  specific  instruction. — People  t.  Profumo, 
138  P.  109. 

§  829  (CaLApp.)  That  the  instructions  given 
by  the  court  used  different  language  from  those 
requested  by  accused  in  presenting^  the  same 
question  is  not  ground  for  objection  to  the 
refusal  to  give .  the  instructions  requested. — 
People  V.  Cramley,  138  P.  123. 

S  829  (Colo.)  There  was  no  error  in  refus- 
ing requested  instructions  on  insanity  and  the 
burden  of  proof  which  were  covered  by  the  in- 
structions already  given. — ^De  Rinzie  v.  People, 
138  P.  1009. 

§  829  (Idaho)  In  a  rape  case,  it  was  not  er- 
ror to  refuse  instructions  substantially  covered 
by  those  given.— State  v.  Trego,  138  P.  1124. 

(J)  Castodx,    Oojidaet,    and   Dellberatloaa 
of  Jnry. 

{857  (Cal.App.)  Proof  of  accused's  good 
character  should  be  considered  in  aid  of  the  gen- 
eral presumption  of  innocence,  and  cannot  be 
put  aside  by  the  jury  in  order  to  determine 
whether  the  other  circumstances  in  evidence 
considered  by  themselves  do  not  establish  guilt 
beyond  a  reasonable  doubt — People  v.  Wilson, 
138  P.  971. 

£863  (Wash.)  There  was  no  error  in  recall- 
ing the  jury  from  the  jui^  room,  after  notice  to 
accused's  counsel,  and  without  comment  except 
to  say  that  it  was  an  oversight,  to  read  two  ad- 
ditional instrnctions.— State  t.  Miller,  138  P. 
896. 

(I.)  ITalTer  and  Correction  of  Irrevnlarl- 
ttea  aad  Brrora. 

{ 899  (CaLApp.)  Objection  to  admission  of 
a  letter  is  not  waived,  where,  after  being  admit- 
ted over  objection,  defendant's  counsel,  still 
objecting  to  its  admission,  states  if  it  is  to  be 
admitted  he  will  insist  and  stipulate  that  it  be 
read  to  the  jury.— People  t.  Powers,  138  P.  373. 

1 902  (Cal.)  Where  the  evidence  authorized  a 
submission  of  manslaughter,  but  defendant  re- 
quested instructions  eliminating  manslaughter 
from  the  case,  he  thereby  waived  his  right  to 
have  the  court  give  subsequent  requests  on 
manslaughter.- People  v.  Wright,  138  P.  349. 

Xm.  MOTIOKS  FOR  VEW  TRIAI.  AUD 
IN  ABBEST. 

(918  (N.M.)  Where  accused,  knowing  an  in- 
terpreter's translation  of  the  testimony  ia  er- 
roneous, fails  to  ask  that  it  be  corrected,  it  is 
not  error  to  refuse  a  new  trial. — State  v.  Ca- 
bodi,  138  P.  262. 

{921  (Kan.)  Admission  of  perjured  testi- 
mony, which  accused  had  no  fair  opportunity  to 
rebut  at  the  trial,  and  which  probably  influenc- 
ed the  jury  to  convict  him  of  assault  with  a 
deadly  weapon  with  intent  to  kill,  held  ground 
for  new  triaL— State  r.  Mounkes,  138  P.  410. 
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I  935  (Idaho)  Where  the  evidence  was  insuf- 
ficient to  sustain  a  conviction  of  defendant's 
embezzlement,  a  new  trial  should  have  been 
granted— State  v.  Jones,  138  P.  1116. 

i  949  (N.M.)  Where  an  interpreter's  transla- 
tion of  the  testimony  is  erroneous,  and  accused 
afterwards  becomes  aware  of  such  fact,  and 
fails  to  set  out  all  the  facts  in  his  motion  for 
new  trial,  and  to  support  such  contention  by 
affidavit  or  proof,  it  is  not  error  to  refuse  a 
new  trial— State  v.  Cabodi,  138  P.  262. 

XV.  AFFEAI.  AND  EBBOB,  AND 
OEBTIOBABI. 

(B)  Pr«aeBtatioB  and  ReserTstlon  la  Lo-w- 

er  Court  ot  Grounds  of  Revle'W. 

1 1031  (Colo.)  The  motion  for  severance,  on 
the  ground  of  evidence  admissible  against  only 
■one  of  defendants,  if  tried  separately,  will  on 
appeal  be  treated  as  sufficiently  sustained,  as 
demonstrated  by  the  trial;  the  motion  having 
been  resisted  and  denied  solely  because  made 
by  the  wrong  defendant— Cook  v.  People,  138  P. 
758. 

i  1036  (Colo.)  It  was  not  necesary  for  defend- 
ant to  ask  an  instruction,  at  the  close  of  the 
evidence,  that  an  exhibit  should  not  be  consid- 
ered as  evidence  against  him,  the  court  having 
pasiied  on  the  question,  and  ruled,  when  ob- 
jection was  made  to  its  admission,  that  it  was 
competent  against  him  as  well  as  his  codefend- 
ant.— Cook  v.  People,  138  P.  756. 

i  1037  (CaLApp.)  Accused  cannot  complain 
on  appeal  of  an  improper  statement  by  the 
district  attorney,  where  it  was  not  objected  to 
at  the  time,  and  the  court  was  pot  asked  to 
strike  it  from  the  record.— People  v.  Cramley, 
138  P.  123. 

$  1038  (Colo.)  Error  in  instructions  cannot  be 
assigned  on  appeal,  where  accused  did  not  ob- 
ject to  them  at  trial.— Elliott  v.  People,  138  P. 
39. 

g  1040  (N.M.)  An  objection  that  the  foreman 
of  the  jury  signed  his  ^ven  name  "De  Witt" 
and  that  such  name  appeared  on  the  jury  roll 
as  "Dewey"  could  not  be  presented  for  the  first 
time  on  appeal.— State  v.  Cabodi,  138  P.  262. 

S  1043  (Cal.App.)  In  order  to  rely  on  appeal 
upon  alleged  misconduct  of  a  district  attorney 
in  asking  improper  questions,  accused  should 
have  objected  on  that  specific  ground.— (People 
v.  Carmean,  138  P.  117. 

g  1043  (Colo.)  Objections  to  instructions  will 
not  be  considered  unless  they  are  specific,  so 
that  the  trial  court  may  correct  any  errors. — 
Dillulo  v.  People,  138  P.  33. 

S  1056  (Wash.)  Exceptions  to  the  instructions 
may  not  be  reviewed  on  appeal  unless  it  ap- 
pears that  they  were  called  to  the  trial  court's 
attention  and  that  he  had  an  opportunity  to  cor- 
rect the  alleged  errors.- State  v.  MacLeod,  138 
P.  648. 

(C)  Proceedtnars    for    Tranafer    of    Canae, 

and    Bffect   Thereof. 

i  1076  (Idaho)  Rev.  Codes,  {  8105,  subd.  1, 
does  not  require  the  giving  of  security  on  ap- 
peal for  the  payment  of  a  fine  unless  there  is 
attached  to  the  fine  the  alternative  of  imprison- 
ment in  case  the  fine  is  not  paid.— Ex  parte 
Schuster,  138  P.  135. 

i  1084  (Idaho)  Under  Rev.  Codes,  |  8006, 
where  a  judgment  is  for  the  payment  bt  a  fine, 
or  costs,  or  fine  and  costs,  only,  execution  may 
issue  thereon  as  on  a  judgment  in  a  civil  ac- 
tion, regardless  of  appeal.— Ex  parte  Schuster, 
138  P.  135. 

(D)  Record  and  Froceedlnsa   Net  In  Ree- 

ord. 

{  1093  (Wyo.)  Exhibits  attached  to  the  bill  of 
exceptions,  though  following,  instead  of  pre- 
ceding, the  judge's  certificate,  are   to  be  con- 


sidered as  a  part  of  the  biU;  they  being  re- 
ferred to  in  the  transcript  of  the  evidence  pre- 
ceding the  certificate,  and  the  first  paragraph  of 
the  bill  declaring  them  to  be  made  a  part  of  the 
bUl.— Hyde  v.  State,  138  P.  550. 

§1111  (Colo.)  The  whole  record  showing  de- 
fendant S.  was  called  and  testified  in  his  own 
behalf,  and  not  for,  but  against,  defendant  C, 
it  is  immaterial  that  the  memorandum  made  by 
the  stenographer  when  witnesses  were  called, 
copied  in  defendant  C.'s  bill  of  exception, 
reads :  "S.  •  *  *  produced,  sworn  and  exam- 
ined in  behalf  of  defendants."— Cook  v.  People, 
138  P.  75«. 

J  1 1 1 1  (Wash.)  The  statement  of  facts  as  cer- 
tified by  the  trial  court  must  be  accepted  as 
showing  what  was  said  and  done  relative  to 
striking  out  certain  inadmissible  evidence  which 
accused  claimed  was  not  stricken. — State  v.  Mil- 
ler, 138.  P.  896. 

(F)   Dlamlaaal,  HearlnSi  and  ReliearlnK> 

lifSI  (Ariz.)  An  appeal  will  be  dismissed 
where  the  appellant  has  broken  jaU  and  is  a 
fugitive  from  justice.— Alday  v.  Stated  138  P. 
1043. 

(O)    RoTlew. 

§  1137  (CaLApp.)  Where  accused  requested  a 
charge  that  it  was  not  indispensable  to  a  con- 
viction that  a  motive  be  shown,  he  cannot  com- 
plain on  appeal  of  a  charge  that  proof  of  mo- 
tive is  never  essential.— People  v.  Wilson,  138 
P.  971. 

g  1 144  (Cal.)  In  determining  suffidency  of  ev- 
idence to  support  verdict  of  guilty  of  murder  in 
the  second  degree,  A«M,  that  it  must  be  assumed, 
in  view  of  the  implied  acquittal  of  murder  in 
the  first  degree,  that  accused,  though  he  had  a 
knife  in  his  hand  shortly  before  the  killing,  did 
not  then  intend  to  kill.— People  ▼.  Elmore,  138 
P.  989. 

§  1 144  (Mont.)  On  appeal  from  a  verdict  of 
guilty  found  upon  conflicting  evidence,  the  court 
must  presume  that  such  conflicts  were  resolv- 
ed by  the  jury  in  favor  of  the  state's  witnesses. 
—State  V.  Chevigny.  138  P.  257. 

{1159  (Cal.)  The  discretion  of  juries  in  con- 
sidering the  effect  of  evidence  as  proof  is  not 
absolute,  and,  if  the  verdict  is  supported  only 
by  fanciful  theories,  unreasonable  inferences, 
imagination,  or  suspicion,  it  should  be  set  aside 
by  the  trial  court,  even  if  there  is  a  substantial 
conflict  in  the  evidence,  and,  if  there  is  no  sub- 
stantial conflict,  an  appellate  court  should  re- 
verse the  judgment — People  v.  Elmore,  138  P. 
989. 

§  1159  (N.M.)  A  conviction  supported  by  sub- 
stantial evidence  will  not  be  set  aside. — State 
V.  Roberts,  138  P.  208. 

g  1159  (Or.)  rnder  Const  art  7.  g  3,  as 
amended  in  1910  (see  Laws  1911,  p.  T),  the  Su- 
preme Court  is  precluded  from  considering  the 
weight  of  evidence  when  it  is  contradictory,  and 
the  verdict  in  such  cases  is  conclusive.— State  v. 
McPherson,  138  P.  1076. 

g  1 159  (Or.)  The  question  whether  defendant, 
accused  of  perjury  before  the  grand  jury,  was 
hard  of  hearing  and  did  not  understand  the 
questions  to  him  before  the  grand  jury  being  for 
the  jury,  its  finding  will  not  be  disturbed  in 
\'iew  of  Const,  art.  7,  g  3,  as  amended  (see  Laws 
1911.  p.  7).— State  v.  Carothers,  138  P.  1077. 

g  1160  (Okl.Cr.App.)  A  verdict  of  guilty  ap- 
proved bv  the  trial  court  will  not  be  set  aside, 
in  the  absence  of  prejudicial  error,  when  sus- 
tained by  evidence.— Carney  v.  State,  138  P. 
1042. 

g  1 1 66  (Colo.)  There  was  no  reversible  error 
in  refusing  to  grant  accused  a  continuance  to 
procure  absent  witnesses,  where  accused  called 
witnesses  who  testified  to  substantially  the 
same  facts  to  which  the  absent  witnesses  would 
have  testified.— Elliott  v.  People,  138  P.  39. 
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I  ll66*/2  (CaLApp.)  A  statement  hj  the  trial 
jadge  to  accosed's  counsel  that  he  was  going 
to  rule  in  his  favor  if  he  had  sense  enough  to 
keep  quiet,  and,  in  answer  to  request  by  coun- 
sel as  to  the  court's  reason  for  stating  that  he 
had  no  sense,  that  it  perhaps  might  require 
too  much  time  to  give  the  reasons  held  not 
prejudicial  to  accused.— People  v.  Cramley,  138 
P.  123. 

{1168  (Wash.)  Where  evidence  that  accused 
was  intoxicated  when  he  treated  deceased,  if  in- 
admissible as  part  of  the  state's  case  in  chief, 
on  trial  for  manslaughter  resulting  from  an 
abortion,  was  proper  in  rebuttal,  the  irregu- 
larity in  its  admission  out  of  order  was  not  re- 
versible error.— State  v.  MacLeod,  138  P.  648. 

{  1 1 69  (Ariz.)  Where  a  witness  in  a  criminal 
case  answered  in  the  afiSrmative  questions 
whether  she  had  received  any  notes  responsive 
to  those  she  had  sent  accused,  and  whether  the 
one  shown  her  was  such  note,  but  -the  note 
itself  was  excluded,  the  admission  of  such  pre- 
liminary evidence  was  not  prejudicial  to  ac- 
cused.—Cutler  V.   State,   138  P.   1048. 

S  1 1 69  (Cal.App.)  The  erroneous  admission  of 
defendant  8  statement  unwillingly  made  to  police 
officers  that  he  had  fired  the  fatal  shot  was 
ground  for  revsrsal,  where  there  was  no  direct 
testimony  that  he  fired  such  shot. — People  v. 
Quan  Gim  Gow,  138  P.  918. 

I  1 169  (Cal.App.)  In  a  prosecution  for  killing 
accused's  brother,  error  in  admitting  evidence 
that,  immediately  after  witness  heard  a  fall  in 
the  room  in  which  the  brothers  were,  accused 
came  in  and  said  that  decedent  had  fallen,  but 
tliat  the  next  morning  both  of  decedent's  eyes 
were  shut,  held  not  prejudicial  to  accused,  in 
view  of  other  evidence  showing  actual  violence 
by  accused  toward  decedent.— People  v.  Wilson, 
138  P.  971. 

I  1169  (Colo.)  Even  if  defendant  S.  were 
called  and  testified  as  a  witness  for  both  defend- 
ants, that  would  not  cure  or  waive  all  the 
prejudice  to  defendant  C.  from  the  admission  of 
a  statement  made  by  S.  as  evidence  against  C, 
that  statement  telling  of  other  alleged  crimes 
planned  and  committed  by  C,  in  no  wise  per- 
taining to  the  oftense  for  which  they  were  be- 
ing tried,  and  which  were  not  mentioned  by  S. 
in  his  testimony.— Cook  v.  People,  138  P.  756. 

S  1 1 69  (Wash.)  There  was  no  error  in  admit- 
ting evidence  that,  three  weeks  subsequent  to 
the  burglary  charge,  the  home  of  the  witness 
was  again  burglarized,  and  the  balance  of  a  set 
of  silver  stolen,  where  other  evidence  to  the 
same  effect  was  admitted  without  objection. — 
State  V.  Miller,  138  P.  896. 

Where  a  witness,  in  a  prosecution  for  bur- 
glary, testified  without  objection  that  a  man 
came  to  her  home  and  asked  for  a  certain  num- 
ber, and  there  was  no  such  number  on  the  street 
it  was  not  error  to  allow  her  to  be  subsequently 
asked  if  there  was  any  such  number  on  the 
street,  over  accused's  objection  that  it  was  irrel- 
evant and  too  remote.— Id. 

t  1 170  (Wash.)  There  was  no  error  warrant- 
ing reversal  in  excluding  questions  asked  a  con- 
fessed accomplice,  on  cross-examination  by  the 
accused,  in  order  to  impeach  the  accomplice  by 
showing  contradictory  statements,  where  such 
statements  were  fully  covered  by  an  affidavit 
and  other  papers  which  were  subsequently  put 
before  the  jury.— State  v.  Miller,  138  P.  896. 

g  1 1  yoj/j  (CaLApp.)  Any  error  in  striking  evi- 
dence elicited  on  cross-examination  was  not 
prejudicial  to  accused,  where  witness  was  sub- 
sequently allowed  to  testify  fully  as  to  the  same 
matter,  so  as  to  give  accused  the  benefit  of 
Boch  evidence.— People  v.  Cramley,  138  P.  123. 

SI  171  (Ariz.)  A  mere  allusion  by  the  coun- 
ty attorney  to  the  fact  that  defendant  had  fail- 
ed to  testify  in  his  own  behalf  is  not  sufficient 
to  work  prejudice  to  defendant  and  cause  a  re- 
versal of  a  conviction.— Cutler  v.  State,  138  P. 
1048. 


S  1 1 7 1  (CaLApp.)  The  expression  by  the  dis- 
trict attorney,  by  insinuation  and  ridicule,  of 
his  disbelief  in  accused's  complaint  of  his  treat- 
ment after  bia  arrest  is  no  ground  for  re- 
versal, though  improper. — People  v.  Smith, 
138  P.  107. 

§1172  (Cal.App.)  Where  the  evidence  was 
wholly  circumstantial,  and  there  was  some  ev- 
idence tending  to  show  innocence,  and  other 
evidence  which  might  point  to  guilt,  the  ap- 
pellate court  cannot  say  that  error  in  refusing 
instructions  as  to  the  purpose  and  effect  of  ev- 
idence of  accused's  good  reputation  for  peace 
and  veracity  was  not  prejudicial.— People  v. 
Wilson,  138  P.  971. 

{  1 1 72  (Colo.)  An  instruction  that,  if  one  ac- 
cused of  burglary  and  larceny,  who  pleaded  in- 
sanity, was  incapable  of  understanding  that  the 
act  was  "a  violation  of  the  law  of  God  and  so- 
ciety," he  should  be  acquitted  was  not  prejudi- 
cial to  the  accused  because  of  the  words  quoted. 
-De  Rinzie  v.  People,  138  P.  1009. 

S  1 172  (OkI.Cr.App.)  Refusal  to  submit  by 
proper  instructions  the  necessary  ingredients  of 
the  offense  charged  18  ground  for  reversaL — 
AUen  V.  State,  138  P.  178. 

(H)  Determination  and  Disposition  of 
Canse. 

{1186  (CaLApp.)  An  a£Srmance  held  required 
under  Const,  art.  6,  {  4^,  notwithstanding  er- 
roneous admission  of  evidence  of  defendant's 
character,  the  evidence  of  his  guilt  being  posi- 
tive, direct,  and  certain,  and  uncontradicted, 
though  defendant  was  a  witness  for  himself  as 
to  a  thing  not  in  dispute.- People  v.  Powers, 
138  P.  373. 

{1186  (Cal.App.)  The  phrase  "miscarriage  of 
justice"  as  used  in  Const,  art.  6,  {  4%.  does  not 
merely  mean  that  a  guilty  man  has  escaped,  or 
an  innocent  man  has  been  convicted,  but  is  al- 
so applicable  where  an  acquittal  or  conviction 
has  resulted  from  a  form  of  trial  in  which  the 
essential  rights  of  accused  or  the  people  were 
disregarded.— People  v.  Wilson,  138  P.  971. 

{  1 1 86  (Or.)  In  a  prosecution  for  statutory 
rape,  instructions  ,wfaicb,  as  a  whole  fairly  pres- 
ent the  issue  held  not  ground  for  reversal, 
under  L.  O.  L.  (  1626,  for  technical  insufiB- 
ciencies.— State  t.  <3oddard,  138  P.  243. 

XVH.   PUHISHMENT    AND    FREVEH- 
TION    OF   OBnCE. 

{  1206  (Wash.)  The  indeterminate  aenlence 
law  of  1907  (Laws  1907.  c.  155),  which  provides 
for  sentencing  for  not  less  than  the  minimum 
nor  more  than  the  maximum  term  provided  by 
law,  did  not  repeal  by  implication  the  habitual 
criminal  act  of  1903  (Laws  1903,  c.  86),  pro- 
viding for  the  sentencing  of  habitual  criminals 
for  not  less  than  double  the  term  under  the 
former  conviction.— State  v.  Miller,  138  P.  89G. 

One  convicted  under  the  habitual  criminal  act 
of  1903  (Laws  1903,  c.  86),  whose  sentence  un- 
der his  former  conviction  was  10  years,  was 
properly  sentenced  under  the  indeterminate  sen- 
tence act  of  1907  (Laws  1907,  c.  155)  for  not 
less  than  20,  nor  more  than  40,  years;  20  years 
being  the  minimum  under  the  habitual  crimi- 
nal act  and  the  indeterminate  sentence  law 
authorizing  the  court  to  fix  the  maximum  term 
where  none  is  otherwise  provided  for. — Id. 

CROPS. 

See  Agriculture;    Judgment,  (  713. 

CROSS-BILL 

See  Equity,  i  195. 

CROSS-COMPLAINT. 

See  Equity,  i  195. 

CROSS-EXAMINATION. 

See  Witnesses,  ({  268-291,  33pr372.        t 
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CUSTODY. 

See  Divorce,  §  311;  Infants,  i  16. 

CUSTOMS  AND  USAGES. 

See  Railroads,  S  368;    Shipping,  {  86. 

i  16  (Cal.)  Where  a  municipal  improvement 
contractor  was  not  bound  by  its  contract  to  ob- 
serve a  provision  limiting  the  hours  of  labor, 
it  was  not  bound  to  obey  a  custom  imposing  a 
similar  limitation. — Barber  Asphalt  Paving  Co. 
V.  Bancroft,  138  P.  742. 

§  1 8  (Or.)  One  relying  on  a  costom  must  plead 
it,  and  state  that  it  was  known  to  the  party  to 
be  affected  or  state  facts  showing  that  it  was  of 
general  notoriety. — Oregon  Fisheries  Co.  v.  El- 
more Pacldng  Co.,  138  P.  862. 

DAMAGES. 

See  Appeal  and  E}rror,  {{  979,  1033,  1064; 
Assault  and  Battery,  |  40;  Constitutional 
Law,  I  303 ;  Counties,  it  142,  144;  Death, 
II  78,  88,  99;  Eminent  Domain,  §i  69-262, 
268 ;  Fraud,  §  59 ;  Interest,  f  19 ;  Logs  and 
I-ogging,  g  31;  Mandamus,  g  177;  Monopo- 
lies, {  28;  Municipal  Corporations,  S§  362, 
399,  •«)0;  Negligence,  g  18;  New  Trial,  g  75; 
Parent  and  Child,  g  7;  Shipping,  §  86;  Trial, 
g  296 ;  Trover  ana  Conversion,  g  49 ;  Vendor 
and  Purchaser,  gg  322,  351. 

VI.    MEASURE   OF  DAMAGES. 

(A)   Injnriea  to  tlie  Peraon. 

g  98  (Wash.)  The  damages  to  be  allowed  in 
traumatic  neurasthenia  cases  are  not  limited 
to  a  maximum  sum  of  $5,000. — Pierce  v.  Seat- 
tle Electric  Co.,  138  P.  666. 

VZC  IirASEQTXATE   AND   EXCESSIVE 
DAMAGES. 

g  132  (Colo.App.)  A  verdict  for  a  passenger, 
injured  in  a  railroad  accident,  for  $4,000  held 
not  excessive. — Colorado  &  S.  Ry.  Co.  v.  Jen- 
Itins,  138  P.  437. 

g  132  (Wash.)  A  verdict  of  .f 2,000  for  plain- 
tiff, who  sustained  a  rupture  and  an  injury  to 
his  left  side,  problematical  as  to  its  character 
and  duration,  was  not  excessive. — ^Hayes  v. 
Northern  Pac.  Ry.  Co.,  138  P.  269. 

g  132  (Wash.)  A  recovery. of  $4,000  for  per- 
manent injury  by  a  brolien  wrist,  depriving  it 
of  from  a  quarter  to  a  third  of  its  normal 
movement,  held  not  so  excessive  as  to  show 
passion  or  prejudice  in  the  jury. — Baird  v. 
Northern  Pac.  Ry.  Co.,  138  P.  325. 

t  132  (Wash.)  For  the  loss  of  a  portion  of 
the  third  finger  and  a  portion  of  the  little  fin- 
ger and  injury  to  the  middle  finger  of  an  ex- 
perienced blacksmith,  $1,.S00  held  not  excessive 
damages. — Opsahl  ▼.  Northern  Pac.  Ry.  Co.,  138 
P.  681. 

Vm.   PIXADINO,  EVIDENOE.  AITD 

ASSESSMENT. 

(A)  PlcadtaK. 

g  141  (Okl.)  Where  the  petition  in  an  action 
for  damages  shows  that  plaintiff  has  sustained 
a  detriment  as  defined  by  Rev.  Laws  1910,  § 
2845,  and  the  amount  thereof,  that  defendant 
wrongfully  caused  same,  and  that  it  is  a  detri- 
ment for  which  the  law  affords  redress,  it  states 
a  cause  of  action.— Midland  Valley  B.  Co.  v. 
Larson,  138  P.  173. 

§  159  (Colo.App.)  In  an  action  for  breach  of 
a  contract  to  accept  a  gift  of  soil,  the  defend- 
ant brick  company  cannot  be  amerced  in  dam- 
ages for  the  negUgent  removal  of  part  of  the 
soil,  where  no  such  claim  was  made  by  plain- 
tiff.— Denver  Pressed  Brick  Co.  v.  Le  Fevre, 
i:?,S  P.  4.14. 


g  159  (Colo.App.)  Where  plaintiff  alleged  that 
when  injured  he  was  engaged  in  merchandising, 
ranching,  etc.,  he  could  testify  that,  when  in- 
jured, he  was  receiving  a  certain  monthly  salary  • 
as  manager  of  a  hardware  company,  in  which  he 
was  a  stockholder,  and  had  received  such  sal- 
ary for  18  or  19  years.— Colorado  &  S.  Ry.  Co. 
V.  Jenkins,  138  P.  437. 

(C)  ProceedinK*  tor  Aascssment. 

g2IO  (Mont.)  In  an  action  against  a  town 
for  damages  for  a  fall  in  an  alleged  unsafe 
street,  instructions  held  not  objectionable  as  au- 
thorizing an  award  of  damages  different  from 
the  damages  shown. — Snyder  v.  Town  of  C!hi- 
nook,  138  P.  1090. 

(D)   Computation  and  Amount,  Domble  and 
Treble  Damaarea,  and  Remiasion. 

g  227  (Or.)  Laws  1911,  p.  481,  g  13,  authoriz- 
ing double  damages  for  fire  caused  by  willful- 
ness, malice,  or  negligence  held  valid. — East- 
man V.  Jennings-McRae  Logging  Co.,  138  P. 
216. 

DEATH. 

See  Appeal  and  Error,  g  171 ;  Carriers,  gg  314, 
321;  Evidence,  gg  80,  318;  Trial,  gg  178,  232, 
231,  252;    United  States,  g  3. 

H.  ACTIONS  FOR  CAUSING  DEATH. 
(A)  RiKbt  of  Action  and  Defeaae*. 

g  9  (Okl.)  Const,  art.  23,  g  7,  providing  that 
the  right  of  action  to  recover  damages  for  in- 
juries resulting  in  death  shall  never  be  abrogat- 
ed, and  the  amount  recoverable  shall  not  be 
subject  to  any  statutory  limitation,  does  not 
change  the  method  of  procedure  in  such  cases. — 
Shawnee  Gas  &  Electric  Co.  v.  Motesenlraclcer. 
138  P.  790. 

g9  (Or.)  The  Employers'  Liability  Act,  gg 
4,  7,  giving  a  right  of  action  for  death  caused 
by  violation  of  the  act,  does  not  repeal  L.  O. 
L.  g  34,  giving  a  parent  or  guardian  an  action 
for  the  death  of  the  child  or  ward,  nor  section 
.380,  giving  the  personal  representative  an  ac- 
tion for  death  by  negligent  act  or  omission. — 
McFarland  v.  Oregon  Electric  Ry.  Co.,  138  P. 
458. 

The  £>npIoyers'  Liability  Act,  g  4,  giving 
right  of  action  for  death  of  employs  is  remedial 
and,  as  far  as  possible,  ought  to  be  construed 
liberally  in  favor  of  the  beneficiaries. — Id. 

So  much  of  L.  O.  L.  g  734<J,  is  repealed  as 
conflicts  with  Employers'  Liability  Act,  gg  4,  7, 
relating  to  right  of  action  for  death  caused  by 
violation  of  the  act. — Id. 

1 1 1  (Okl.)  Comp.  Laws  1909.  gg  2881,  2882. 
held  not  to  give  a  right  of  action  for  vrrongful 
death;  such  right  being  conferred  alone  by 
Wilson's  Rev.  &  Ann.  St.  1903,  gg  4611,  4612.— 
Shawnee  Gas  &  Electric  Co.  v.  Motesenbocker. 
138  P.  790. 

g  29  (Cal.)  An  action  by  a  widow  for  the 
wrongful  killing  of  her  husband  did  not  abate 
by  her  death  pendente  lite.— Pollard  v.  Valley 
Ice  Co.,  138  P.  699. 

g  31  (Colo.)  The  brothers  and  sisters  of  a  pas- 
senger killed  by  the  negligence  of  a  railroad 
company  cannot  maintain  an  action  for  his 
death  under  Rev.  St  1908,  g  2056,  permitting 
an  action  by  decedent's  husband,  or  wife,  or 
heirs,  or,  if  he  be  a  minor  or  unmarried,  by  his 
father  or  mother. — Grogan  v.  Denver  &  R.  G. 
R.  Co.,  138  P.  764. 

g3l  (Okl.)  An  action  for  wrongful  death  can 
be  brought  only  by  the  parties  designated  in  the 
statute  (Wilson's  Rev.  &  Ann.  St.  1903.  Sg 
4611,  4612;  Rev.  Laws  1910,  8§  5281,  5282; 
Comp.  Laws  1909,  gg  5045,  5946).— Shawnee 
Gas  &  Electric  Co.  v.  Motesenbocker,  138  P. 
790. 

By  the  term  "next  of  kin"  as  used  in  the 
statute  giving  an  action  for  wrongful  death  is 
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meant  all  persons  who  would  have  been  entitled ' 
to  share  in  the  distribution  of  the  personal  prop- 
erty of  the  deceased.— Id. 

Wilson's  Rev.  &  Ann.  St.  1903.  f  4611  (Comp. 
L.  1909,  {  5945 ;  Bev.  Laws  1910,  f  5281),  con- 
template but  one'  action,  and  the  same  death 
cannot  be  sued  for  in  separate  actions  by  the 
various  individuals  sustaining  damage  thereby. 
-Id. 

{31  (Or.)  Employers'  Ldability  Act,  i  4, 
gives  damages  for  causing  death  to  the  persons 
specified  in  the  order  stated,  and  decedent's 
father  cannot  maintain  the  action  where  dece- 
dent's mother  survives. — McFarland  v.  Oregon 
Electric  By.  Co.,  138  P.  458. 

(O)  Parties  «nd  Proeeas. 

{42  (Okl.)  Where  no  personal  representative 
is  appointed,  and  the  deceased  left  no  widow, 
all  the  next  of  kin  must  join  in  the  action. — 
Shawnee  Gas  A  Electric  Co.  v.  Motesenbocker, 
138  P.  790. 

Where  the  person  for  whose  death  suit  is 
brought  left  neither  widow  nor  children  nor 
father  surviving  him,  but  left  a  mother  and 
brothers  and  sisters,  the  brothers  and  sisters 
are  "next  of  kin"  within  the  meaning  of  the 
statute,  and  must  be  joined  in  the  action,  though 
the  mother  alone  has  sustained  any  loss, — Id. 

(D)   PlesdliiK  and  Bvldenee. 

{55  (Kan.)  Where  the  petition,  in  an  action 
for  wrongful  death,  alleges  that  defendant  com- 
mitted acts  amounting  to  wantonness,  but  char- 
acterized such  acts  simply  as  "negligence, "_  it 
ia  not  error  to  permit  an  amendment  charging 
wanton  misconduct  in  express  terms,  even  after 
the  limitation  period  has  expired.— Harbert  v. 
Kansas  City  Elevated  By.  Co.,  138  P.  641. 

(B)  Damasea,   Forfeiture,    or   Fine. 

{  78  (Or.)  The  recovery  of  damages  for  death 
emsts  solely  by  statute,  and  the  compensation 
is  limited  by  the  enactment  creating  the  right. 
—McFarland  v.  Oregon  Electric  By.  Co.,  133 
P.  458. 

{88  (Or.)  Under  Employers'  Liabilitv  Act, 
{I  1,  4,  there  can  be  no  recovery  for  loss  of 
the  comfort,  society,  and  protection  of  the  dece- 
dent.—McFarland  V.  Oregon  Electric  By.  Co., 
138  P.  458. 

§  99  (Utah)  In  an  action  for  the  death  of 
plaintiff's  14  year  old  son,  held,  that  the  Su- 
preme Court  could  not  say  that  the  trial  court 
abused  its  discretion  in  refusing  a  new  trial  on 
the  ground  that  a  verdict  of  $7,620  was  exces- 
sive.—Jensen  V.  Denver  &  B.  G.  B.  Co.,  138  P. 
1185. 

DEBTOR  AND  CREDITOR. 

See     Attachment;      Bankruptcy;      Fraudulent 
Conveyances;    Garnishment;    Gifts,  {  71. 

DECEDENTS. 

See  Hosband  and  Wife,  {  276. 


See   Frand. 


DECEIT. 
DECLARATIONS. 


See  Evidence,  §{  271-283;    Homicide,  {{  218, 
221. 

DEDICATION. 

See  Appeal  and  Error,  §g  704,  901 ;  Waters  and 
Water  Courses,  {§  16,  23. 

I.  NATURE  AND  BEQUZSITES. 

{1  (Mont.)  The  essential  elements  of  a  com- 
mon-law dedication  of  land  for  street  purposes 
are,  the  owner's  offer  evidencing  his  intention 
to  dedicate,  and  an  acceptance  by  the  public — 
Kaufman  v.  City  of  Butte.  138  P.  770. 


{  28  (Mont.)  The  filing  of  a  plat  by  landown- 
ers showing  a  vacant  space  desi^ated  as  an 
avenue,  while  insufficient  to  constitute  a  statu- 
tory dedication,  is  a  sufficient  offer  to  the  public 
of  the  ground  so  marked  for  a  street— Kaufman 
V.  City  of  Butte,  138  P.  770. 

{ 34  (Mont.)  The  acceptance  of  a  common- 
law  dedication  must  occur  within  a  reasonable 
time  after  the  offer.— Kaufman  t.  City  of  Butte, 
138  P.  770. 

{  43  (Mont)  An  answer  alleging  that  certain 
land  in  controversy  for  more  than  10  years  bad 
been  regularly  laid  out,  dedicated,  and  used  as 
a  ^blic  thoroughfare  or  street  of  the  city  waa 
sufficient  to  admit  proof  of  a  common-law  dedi- 
cation.—Kaufman  V.  City  of  Butte,  138  P.  770. 

DEEDS. 

See  Acknowledgment;  Appeal  and  Error,  { 
231;  Covenants;  Escrows,  {  10;  Estoppel, 
{S  15,  38 ;  Exchange  of  Property,  {  7 ;  Fraud- 
ulent (Conveyances;  Husband  and  Wife,  ( 
276;  Judgment,  jj  487,  585;  Mortgages; 
Taxation,  IS  761-788,  806 ;  Vendor  and  Pur- 
chaser, {  152. 

DEFAMATION. 

See  libel  and  Slander. 

DELAY. 

See  Carrier^  {{  209,  230;   Fraudulent  Conver- 


ances,  {  IS 


DELIVERY. 


See  Bills  and  Notes,  {  64;  Carriers.  (  45; 
Escrows,  {  10;  Evidence,  (  431;  Gifts,  {{ 
31,  62,  64. 

DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law,  {  401. 

DEMURRER. 

See  Pleading,  {  214;  Trial,  ({  189,  VSO. 

DEPOSITARIES. 

See  Escrows,  {  10;    Estoppel,  (  1& 

DEPOSITIONS. 

See  Affidavits;  Appeal  and  Error,  I  231; 
Costs,  {{  7,  154. 

DEPOSITS. 

See  Banks  and  Banking,  {{  138,  145. 

DESCENT  AND  DISTRIBUTION. 

See  Evidence,  {  283;  Executors  and  Adminis- 
trators: Homestead;  Husband  and  Wife.  S 
270;  Indians,  S  18;  Trial,  {  395;  Wills: 
Witnesses,  {  163. 

DESCRIPTION. 

See  Mechanics'  liens,  {  136. 

DILIGENCE. 

See  IHsmissal  and  Nonsuit, 
dence,  {  181;  New  Trial, 
150 

DIRECTING  VERDICT. 

See  Trial,  {  17& 

DIRECTORS. 

See  Corporations,  {  306. 

DISABILITIES. 

See  Husband  and  Wife,  {  102. 

iigitized  by 


I  61,  60:    BtI. 
I  95,  lOi,    104, 


Google 


1233 


INDEX-DIGEST 


OiToree 


DISBARMENT. 

See  Attorney  and  CUent,  {  44. 

DISCHARGE. 

See  Bankrnptcy,  {  418;  Habeas  Corpus,  {{  30, 
113;  Principal  and  Surety,  |  108;  Schools 
and  School  Districts,  i§  141,  142. 

DISCOVERY. 

See  Sfines  and  Minerals,  §§  10,  27,  43. 

DISCRETION  OF  COURT. 

See  Adoption,  «  13-15;  Appeal  and  Error,  U 
957-984;  Continuance,  ii  22,  51;  Costs,  I 
12;  Death,  {  99;  Dismissal  and  Nonsuit,  § 
60;  Divorce,  ii  182,  311;  Evidence,  i  382; 
New  Trial,  K  99,  151,  162;  Pleading,  j  236; 
Venae,  S|  49,  52;    Witnesses,  i|  183,  350. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  M  43,  93,  110,  233,  339, 
345,  356,  385,  601,  773,  780,  781;  Criminal 
Law,  §  1131;   Trial,  i  165. 

n.  iNvoLinrrABT. 

845  (Cal.)  Code  Civ.  Proc.  |  583,  operates  as 
a  legislative  determination  that  a  delay  not  ex- 
ceeding two  years  is  not  nnreasonable,  after 
which  the  court  may  dismiss,  and  after  five 
years  a  dismissal  becomes  mandatory. — Romero 
V.  Snyder,  138  P.  1002. 

Code  Civ.  Proc.  S  581a,  makes  a  dismissal 
mandatory  after  three  years. — Id. 

§51'  (Cal.)  The  superior  court  possesses  the 
power,  as  a  court  of  general  jurisdiction,  inde- 
pendent of  statute,  to  dismiss  an  action  for. 
failure  to  prosecute  it  with  reasonable  diligence. 
Romero  v.  Snyder,  138  P.  1002. 

{  60  (Cal.)  Code  Civ.  Proc.  {  581a,  does  not 
deprive  the  court  of  its  discretionary  power  to 
dismiss  before  the  expiration  of  three  years. — 
Romero  v.  Snyder,  138  P.  1002. 

Under  Code  Civ.  Proc.  §  583,  providing  that 
the  court  may  dismiss  any  action  not  brought 
to  trial  within  two  years  after  answer  filed, 
where  a  defendant  noticed  a  motion  for  dismis- 
sal for  a  date  within  two  years,  a  dismissal  was 
premature,  though  the  motion  was  not  heard 
until  after  two  years.— Id. 

Code  Civ.  Proc.  §  583,  does  not  affect  the 
general  discretionary  power  of  the  superior  court 
to  dismiss  for  want  of  dUigence  in  cases  where 
an  answer  has  not  been  filed  by  the  defendant 
asking  for  dismissal. — Id. 

A  demurrer  is  not  equivalent  to  an  answer 
within  Code  Civ.  Proc.  §  583,  providing  that 
an  action  may  be  dismissed  for  delay  in  bring- 
ing to  trial  for  two  years  after  answer  filed, 
and  the  general  discretionary  power  of  the  su- 
perior court  to  dismiss  for  want  of  diligence, 
where  no  answer  is  on  file,  is  not  affected  by  a 
demurrer. — Id. 

There  was  no  abuse  of  the  court's  discretion 
in  dismissing  an  action  as  to  two  defendants 
who  had  filed  no  answer,  where  there  was  an 
unexplained  and  inexcusable  delay  in  bringing 
it  to  trial  for  about  two  years  after  it  was  start- 
ed; plaintiff  having  changed  her  attorney  twice 
because  of  refusals  to  proceed  with  the  case. 
—Id. 

The  neglect  of  plaintiffs  attorneys  in  prosecut- 
ing the  action  was  imputable  to  her,  affording 
sufficient  grounds  for  dismissal. — Id. 

DISQUALIFICATION. 

See  Judges,  {§  49,  51. 

DISSOLUTION. 

See  Partnership,  §§  25914,  322. 


DISTRICT  AND  PROSECUTING 
ATTORNEYS. 


See  Criminal  Law, 
Evidence,  {44;  C 


K  721,  1037,  1043,  U71; 
Beers,  |  100. 


DIVORCE 

See  Mandamns,  {§  26,  61. 

TV.  JURISDICTION,    PKOCEEDIirOS. 
Ain>  REUET. 

(A)  Jnrladletloii,  Teave,  and  Llmttatlona. 

{62  (CaLApp.)  Civ.  Code,  {  128,  prohibiting 
divorce  unless  plaintiff  is  a  resident  of  the  state 
for  one  year,  and  of  the  conn(7  for  three 
months,  next  before  the  commencement  of  the 
action  as  amended  in  1911  so  as  to  grant  re- 
lief to  a  cross-complainant,  who  is  not  a  resi- 
dent of  the  state  or  county,  does  not  entitle 
cross-complainant  to  a  divorce  without  proof 
that  plaintiff  has  resided  in  the  jurisdiction  for 
the  requisite  time.— Coleman  v.  Coleman,  138 
P.  362. 

(fT)  PIe«dliiv. 

{  108  (CaLApp.)  To  give  jurisdiction  in  a  di- 
vorce action,  the  proof  must  show  that  plain- 
tiff was  a  resident  of  the  state  for  a  year,  and 
of  the  county  for  three  months,  next  preceding 
the  commencement  of  the  action,  as  required 
by  Civ.  Code,  i  128:  a  mere  admission  of  the 
pleadings  to  that  effect  not  being  sufficient.— 
Coleman  v.  Coleman,  138  P.  362. 

(B)  Dismissal.  Trial  or  HearlnaTi  aaA  ITevr 

Trial. 

i  149  (CaLApp.)  A  finding  in  divorce  that  the 
parties  were  both  residents  of  the  dty  and 
county  of  San  Francisco  and  had  been  snch 
residents  for  more  than  one  year  "now  last 
past"  was  not  a  finding  that  the  parties  resid- 
ed in  San  Francisco  for  a  year  before  the  com- 
mencement of  the  action. — Coleman  ▼.  Cole- 
man, 138  P.  362. 

(F)  JadKmeiit  or  Deeree. 

{  152  (Cal.App.)  A  finding  that  plaintiff  or 
defendant  has  resided  in  the  state  for  a  year 
and  in  the  county  for  three  months  next  pre- 
ceding the  commencement  of  a  divorce  action  as 
required  by  Civ.  Code,  |  128,  is  essential  to 
the  validity  of  the  judgment— Coleman  v.  Cole- 
man, 138  P.  362. 

i  1 65  (Wash.)  Demurrer  to  a  petition  by  wife 
to  vacate  divorce  decree  granted  in  suit  by  her 
held  properly  sustained,  as  it  merely  showed 
a  collusive  arrangement  to  obtain  a  divorce, 
and  did  not  show  any  duress. — ^Robinson  v.  Rob- 
inson, 138  P.  288. 

That  perjured  testimony  may  have  been  of- 
fered to  secure  a  divorce  decree  is  no  ground 
for  vacating  it. — Id. 

While  the  insufficiency  of  the  evidence  to  sup- 
port a  divorce  decree  would  justify  an  appeal, 
it  will  not  justify  a  vacation  of  the  decree. — Id. 

(O)  Appeal. 

§  182  (Cal.App.)  If  an  appeal  by  the  wife 
from  a  judgment  granting  the  husband  a  di- 
vorce was  meritorious  and  taken  in  good  faith, 
and  the  wife  did  not  have  means  to  take  the 
appeal,  while  her  husband  was  financially  able 
to  pay  such  expense,  the  refusal  of  a  reasona- 
ble allowance  to  the  wife  for  the  purpose  of 
prosecuting  her  appeal  was  an  abuse  of  dis- 
cretion.—Coleman  V.  Coleman,  138  P.  362. 

VI.   OirSTODT  Ain)   SUPPORT  OF 
CHILDREN. 

§311  (Wash.)  There  was  no  abuse  of  discre- 
tion in  the  court's  refusal  to  consider  matters 
antedating  the  divorce  decree  and  an  order 
modifying  it,  such  as   that   defendant  had,   be- 
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fore  the  divorce  decree,  conveyed  certain  prop- 
erty to  his  wife;  it  being  presumed  that  such 
matters  were  considered  wnen  the  decree  re- 
quiring the  support  money  was  entered. — Croft 
T.  Croft,  138  P.  6. 

Since  the  court's  jurisdiction  is  continuing 
in  a  divorce  action  with  reference  to  the  cus- 
tody and  support  of  minor  children,  the  fact 
that  an  arrest  was  not  made  immediately  after 
the  making  of  an  order  of  arrest  to  enforce  an 
order  requiring  a  divorced  husband  to  pay 
money  to  support  his  minor  children,  or  until 
further  arrears  had  accumulated,  would  not 
affect  the  court's  jurisdiction  to  enforce  such 
decree  by  arrest  and  contempt  proceedings. — Id. 

Evidence  lield  to  support  an  order  adjudging 
defendant  in  contempt,  not  showing  that  he 
was  unable  to  pay  the  amounts  awarded. — Id. 

The  burden  of  showing  that  a  divorced  hus- 
band is  unable  to  comply  with  an  order  requir- 
ing him  to  pay  money  to  support  minor  children 
is  upon  the  husband  in  contempt  proceedings 
brought  against  liim  to  enforce  the  support  or- 
der.—Id. 

Vn.   OPEBATZON  AMD  EFFECT  OF 

DIVOBOE,  AND  BIGHTS  OF 

DTVOBCEB  PEBSONS. 

{ 324  (Kan.)  Where  a  husband  deserts  his 
wife  and  children  in  Colorado,  and  the  wife  pro- 
cures a  divorce  there  and  custody  of  the  chil- 
dren, and  defendant's  property,  worth  less  than 
$100,  is  given  her  as  alimony,  and  no  provision 
is  made  for  the  children,  and  the  mother  sup- 
ports them  by  her  own  labor,  she  may,  in  a  suit 
in  Kansas  against  the  husband,  compel  him  to 
reimburse  her  for  expenditures  in  supportiiig 
the  children.— Biggs  v.  Biggs,  138  P.  6& 

DOCKETS. 

See  Justices  of  the  Peace,  i  208. 

DOCUMENTARY  EVIDENCE 

See  Criminal  Law,  1}  434-138. 

DOCUMENTS. 

See  Evidence,  li  366-382. 

DOMICILL 

See  Venue,  I  32. 


See  Gifts. 


DONATIONS. 


DOUBLE  DAMAGES. 

See  Damages,  |  227. 

DRAINS. 

See  Municipal  Corporations,  if  440,  488,  489. 

H.  ASSESSMEHTS  AND  SPEOIAI. 
TAXES. 

$82  (CaLApp.)  Under  St.  1885,  p.  204,  as 
amended  by  St  1891,  p.  262,  and  St.  1909.  p. 
26,  the  assessments  or  the  board  of  ec|ualization 
are  not  final,  but  are  subject  to  review  by  the 
courts,  especially  in  view  of  Code  Civ.  Proc.  ii 
1833,  1S37.  18,')S.— Payne  v.  Ward,  138  P.  967. 

Under  St.  1885,  p.  204,  {  14,  as  amended  by 
St.  1909,  p.  28,  {  10,  an  owner  may  maintain 
an  action  to  test  the  validity  of  the  assessment 
of  the  board  of  equalization. — Id. 

Under  St.  1885,  p.  204,  as  amended  by  St. 
1891,  p.  262,  and  St.  1909,  p.  25,  relating  to 
drainage  districts,  an  owner,  being  the  real  par- 
ty in  interest,  is  a  proper  party  plaintiff  to  sue 
to  test  the  validity  of  the  assessment  of  the 
board  of  equalization.— Id. 

Under  St.  1885,  p.  204,  as  amended  by  St. 
1891,  p.  262,  and  St.  1909,  p.  25,  an  owner  may 
maintain  an  action  to  have  an  apparently  valid 
but  really  invalid  lien  for  drainage  assessments 


enjoined,  and  the  cload  created  thereby  temoved. 

DRAMSHOPS. 

See  Intoxicating  liquors. 

DRUNKARDS. 

See  Criminal  Lew,  |  369 ;  Trial,  |  232. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  H  251-309. 

DURESS. 

See  Criminal  Law,  g  508;  Divorce,  i  165; 
Fraud. 

DYING  DECLARATIONS. 

See  Evidence,  {  275V6;   Homicide,  i|  218,  221. 

EASEMENTS; 

See  Highways;  Navigable  Waters,  8  36;  Wa- 
ter* and  Water  Courses,  g  242. 

EIGHT-HOUR  LAW. 

See  Master  and  Servant,  {  13. 

EJECTION. 

See  Carriers,  $|  361,  365. 

EJECTMENT. 

See  Adverse  Possession,  |  113;  Eminent  Do- 
main, {  268. 

m.  PI.EADINO  AND  EVIDENCE. 

{  63  (Colo.)  A  complaint  for  possession  of  real 
property,  alleging  ownersliip  in  fee  in  plaintiff 
and  wrongful  detainer  by  defendant,  is  sufficient 
under  Mills'  Ann.  Code,  I  267.— Bolton  v.  Ben- 
nett. 138  P.  761. 

{  84  (Colo.App.)  In  an  action  for  the  poases- 
sion  of  land  under  Mill's  Ann.  Code,  i  265,  de- 
fendant could,  under  the  general  issue,  show 
the  invalidity  of  a  trustee's  deed  relied  on  by 
plaintiff  by  showing  that  there  was  no  public 
sale  by  the  trustee.— Stratton  v.  Murray,  138 
P.  1016. 

ELECTION  OF  REMEDIES. 

See  Appeal  and  Error,  S  198- 

ELECTIONS. 

See  Counties,  i  178;  Intoxicating  liquors,  Jft 
31-36;  Municipal  Corporations,  gg  46,  279; 
Statutes,  S  35^. 

I.  BIGHT  OF  SUFFBAGE  AND  BEOV- 
LATION  THEBEOF  XH  OENEBAI.. 

g27  (Wash.)  The  use  of  voting  machines 
which  procure  secrecy  is  a  sufficient  compliance 
with  Const,  art.  6,  g  6,  declaring  that  all  elec- 
tions shall  be  by  ballot,  and  that  the  Legis- 
lature shall  provide  such  a  method  of  voting  as 
will  secure  secrecy  to  the  elector. — State  v.  Car- 
roll, 138  P.  306. 

V.  BE6ISTBATION  OF  VOTEB8. 

gll6  (Or.)  That  voters,  qualified  under  the 
former  law,  re^stered  under  a  law  subsequent- 
ly declared  void  does  not  invalidate  the  elec- 
tion, in  the  absence  of  irregularities  sufficient 
to  affect  the  result.- Parker  v.  Clatsop  Connty, 
138  P.  239. 

vn.  BAIXOTS. 

(  186  (Kan.)  That  certain  ballots  contained 
short  horizontal  lines  in  the  middle  of  the 
squares  and  the  voters  completed  cross-marks  by 
using  such  lines  for  one  mark  heli  not  to  render 
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the  balloto  invaUd  in  the  absence  of  fraud. — 
Mathewson  ▼.  Campbell,  138  P.  637. 

Under  Gen.  St.  1909,  j  3270,  providing  that 
vodng  for  more  than  one  candidate  for  the  same 
ofBce  shall  not  invalidate  the  entire  ballot,  that 
the  name  of  the  presidential  candidate  was 
written  b;  voters  in  the  blank  column  under  the 
head  of  presidential  electors  and  cross-marks 
were  placed  in  the  squares  opposite  did  not  ren- 
der such  ballots  invalid. — Id. 

That  an  absent  voter  changed  a  printed  bal- 
lot to  adapt  it  to  the  district  in  -which  he  re- 
sided and  where  the  vote  was  to  be  canvassed 
held  not  to  invalidate  the  ballot.— Id. 

1 194  (Cal.)  Under  PoL  Code,  g  1211,  «ubd.,4, 
ballots  marked  with  the  voting  stamp  outside 
of  the  voting  square  should  not  be  rejected, 
where  not  so  marked  for  purposes  of  identifica- 
tion.— Gray  v.  O'Banion,  188  P.  981. 

I  194  (Cal.App.)  Ballots  should  not  be  reject- 
ed on  account  of  distinguishing  marks,  because 
in  folding  them  to  place  in  the  ballot  box  the 
wet  ink  of  the  marks  made  by  the  voting  stamp 
made  blurs  at  the  point  where  they  touched  the 
countersurface  of  the  ballot,  where  the  marks 
were  made  for  the  purpose  of  identification. — 
Gray  v.  O'Banion.  1§8  P.  977. 

Vin.   CONDUCT   OF  ELECTION. 

§204  (GaLApp.)  Where  the  dividing  line  of 
two  supervisorial  districts  ran  through  an  elec- 
tor's house,  the  dining  room  being  in  the  third 
district  and  the  other  principal  rooms  in  the 
fourA  district,  the  elector  was  entitled  to  vote 
in  the  fourth  district.— Gray  v.  O'Banion,  138 
P.  977. 

The  fact  that  the  elector  illegally  voted  in 
the  district  in  which  the  smallest  part  of  his 
residence  was  located,  and  claimed  the  right 
to  vote  in  either  district,  will  not  deprive  him 
of  the  right  to  vote  in  the  district  in  which  he 
was  entiUed. — Id. 

Unmarried  men,  laborers  on  a  ranch,  who 
lived  in  a  bankhouse  located  jnst  outside  the 
boundary  line  of  a  supervisorial  district,  held 
not  entitled  to  vote  therein ;  not  being  domiciled 
in  that  district.— Id. 

f  222  (Wash.)  A  vote  on  the  voting  machine 
is  a  vote  by  a  ballot.— State  v.  Carroll,  138  P. 
306. 

{227  (Or.)  That  the  polls  were  open  for  a 
longer  time  than  that  required  by  law  will  not 
vitiate  an  election.— Parker  v.  Clatsop  County, 
138  P.  239. 

X.  CONTESTS. 

1305  (Cal.)  The  improper  rejection  of  two 
ballots  which  should  have  been  counted  for  the 
contestee  is  harmless,  where  two  ballots  which 
should  have  been  counted  for  the  contestant 
were  rejected  for  the  same  reason. — Gray  v. 
O'Banion,  138  P.  981. 

g  305  (Qal.App.)  In  an  election  contest,  the 
finding  of  the  trial  court  that,  from  the  appear- 
ance of  a  voter,  she  was  under  60  years  of  age 
at  the  time  of  the  adoption  of  Const,  art.  2,  g  1, 
as  amended,  providing  for  an  educational  quali- 
fication of  electors  under  60  years  of  age,  is 
conclusive  on  the  appellate  court. — Gray  v. 
O'Banion,  138  P.  977. 

g  305  (Kan.)  Where,  on  appeal  in  an  election 
contest,  the  result  is  determinable  from  the  face 
of  the  ballots  and  the  questions  are  presented 
practically  as  presented  below,  the  court  should 
determine  what  votes  should  be  counted  and 
what  rejected  substantially  as  though  the  ques- 
tions were  submitted  to  it  in  an  original  pro- 
ceeding in  quo  warranto. — Mathewson  v.  Camp- 
bell, 138  P.  637. 

g  305  (Or.)  Under  L.  O.  L.  gg  3525, 3529, 3532, 
35.33,  and  3537,  relating  to  election  contests, 
the  judgment  in  an  election  contest  is  not  ap- 
pealable.— Livesley  v.  Landon,  138  P.  853. 


ELECTRICITY. 

See  Constitntional  Law.  g  101 ',  Corporations,  t 
394;  Evidence,  g  318;  Master  and  Servant, 
gg  125,  236,  285,  286. 

g  I  (Cal.)  Pen.  Code,  i  591,  as  amended  (St 
1909,  p.  272),  did  not  abrogate  section  593,  mak- 
ing it  a  felony  to  cut  or  injure  any  high-current 
electric  wire ;  the  first  section  referring  only  to 
telegraph  lines  and  the  like.— Ex  parte  Cannon, 
138  P.  740. 

g4  (Wash.)  Laws  1907,  c.  228,  held  to  au- 
thorize a  city  of  the  fourth  class  to  require  a 
bond  of  individuals  to  whom  a  franchise  to  op- 
erate an  electric  plant  had  been  granted,  to  se- 
cure performance  of  the  terms  and  conditions 
of  the  franchise. — Town  of  Castle  Rock  v.  Furth, 
138  P.  817. 

Where  a  city  granted  a  franchise  to  operate 
an  electric  plant,  ami  the  grantees  executed  a 
bond  to  perform  the  obligations  of  such  fran- 
chise, but  abandoned  the  same  and  repudiated 
their  obligations  thereunder,  the  city,  though 
having  subsequently  revoked  the  franchise,  was 
entitled  to  recover  damages  on  the  bond. — Id. 

Where  the  time  within  which  a  city  was  re- 
quired to  contract  with  grantees  of  an  electric 
franchise  to  accept  and  pay  for  certain  lights 
had  not  arrived  when  the  grantees  repudiated 
the  franchise,  the  city's  failure  to  offer  to  en- 
ter into  such  contract  was  no  defense  to  its 
right  to  sue  on  the  bond. — Id. 

An  electric  franchise  ordinance  held  sufficient- 
ly specific  as  to  the  quantity  of  electric  light 
to  be  contracted  for  by  the  city  and  the  rates  to 
be  paid  therefor. — Id. 

Where  grantees  of  an  electric  franchise  con- 
tracted to  furnish  certain  lights  to  the  city  at 
specified  rates  and  executed  a  bond  therefor, 
but  failed  to  perform,  the  city  was  entitled  to 
recover  the  difference  in  the  cost  of  the  lights, 
up  to  the  penalty  of  the  bond. — Id. 

A  bond  by  which  the  grantees  of  an  electric 
franchise  secured  performance  held  to  cover, 
not  only  tiieir  commencement  of  furnishing 
lights  "in"  the  town,  but  also  the  commencement 
of  furnishing  lights  "to"  the  dty  on  the  date 
specified  under  a  contract  contemplated  by  the 
franchise  ordinance. — Id. 

{  13  (Kan.)  Where  electric  nower  is  furnished 
a  person  having  equipment  to  safely  receive 
same,  the  furnishing  party  may  assume  that  such 
safety  will  be  maintained,  and  is  not  liable  for 
resulting  injury,  where  he  docs  not  furnish  the 
current  after  knowing  that  the  purchaser  has 
permitted  the  equipment  to  become  defective. — 
Hoffmann  v.  Leavenworth  Light,  Heat  &  Pow- 
er Co.,  138  P.  632. 

EMBEZZLEMENT. 

See  Criminal  Law,  gg  390,  936;  Warehouse- 
men, g  24. 

g  1 1  (Idaho)  It  is  essential  to  the  crime  of 
embezzlement,  as  defined  by  Rev.  Codes,  g  7065, 
that  the  owner  be  deprived  of  the  use  of  the 
property  claimed  to  be  embezzled  by  an  ad- 
verse use  or  holding. — State  v.  Jones,  138  P. 
U16. 

The  cashier  of  an  insolvent  bank  held  not 
guill7  of  embezzlement,  though  he  gave  a  check 
on  the  bank  when  he  was  indebted  to  the  bank 
in  a  sum  larger  than  the  check,  where  the 
check  was  handled  and  honored  in  due  course, 
and  without  concealment. — Id. 

g  44  (Idaho)  In  a  prosecution  for  embezzle- 
ment, the  defendant's  intent  may  be  proven  ei- 
ther by  direct  or  circumstantial  evidence.— 
State  V.  Jones,  138  P.  1116. 

Jilvideuce,  in  a  prosecution  of  a  bank  cashier 
for  embezzlement  committed  through  a  check 
given  by  the  cashier  held  to  show  that  the  check 
was  in  due  course  received  by  the  bank,  and 


For  eaaea  In  Dee.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Indezas  ■••  same  topic  and  section  If)  NUMB. 


■fogle 


BmlieuIeiKent 


188  PACIFIC  RBPORTEB 


1236 


entnr  thereof  made  against  defendant,  and  that 
the  bank  acquiesced  in  defendant's  actions. — Id. 
Evidence  held  insufficient  to  sost^n  a  convic- 
tion of  embesilement— Id. 

EMINENT  DOMAIN. 

See  Constitutional  Law,  |{  118,  280,  281;   Mu- 
nicipal Corporations,  n  606,  1001. 

I.  NATITKE,   EXTENT,   AND   DELEGA- 
TION  OF   FOIVEB. 

$  10  (Oal.)  A  foreign  corporation  which  has 
complied  with  the  laws  of  the  state  governing 
its  right  to  do  business  therein  may  exercise  the 
right  of  condemnation  under  the  state  statutes. 
— Deseret  Water,  Oil  &  Irrigation  Co.  v.  State, 
138  P.  981. 

Where  a  corporation  is  organized  as  a  public 
service  corporation,  it  may  condemn  land  before 
it  has  engaged  in  public  service. — Id. 

In  view  of  Civ.  Code,  §  1001,  providing  that 
any  person  may  acquire  private  property  for 
any  use  specified  in  Code  Chv.  Proc.  {  1238,  by 
condemnation,  it  is  no  defense,  to  an  action 
brought  by  a  public  service  corporation  to  con- 
demn land,  that  its  articles  of  incorporation  em- 
powered it  only  to  "acquire"  land  and  property 
rights  for  a  public  use. — Id. 

S  46  (Cal.)  It  is  contrary  to  the  best  interests 
of  the  state  for  the  federal  government  to  with- 
draw vast  portions  of  its  territory  from  settle- 
ment and  private  ownership,  and  hence  it  is  not 
contrary  to  public  policy  for  state  lands,  lo- 
cated within  the  boundaries  of  a  national  forest 
reserve,  to  be  condemned. — Deseret  Water,  Oil 
&  Irrigation  Co.  v.  State,  138  P.  981. 

State  lands  located  within  the  boundaries  of  a 
national  forest  reserve  may  be  condemned  as 
lands  of  the  state,  under  Code  CSv.  Proc.  |  1240, 
subd.  2,  declaring  that  lands  belonging  to  the 
state  may  be  taken  by  condemnation  unless  they 
are  appropriated  to  some  public  use. — Id. 

That  Pol.  Code,  {  3408b,  prohibits  the  sale 
of  state  lands  lying  within  a  national  forest 
reservation  does  not  affect  the  power  of  a  cor^ 
poration  entitied  to  exercise  eminent  domain  to 
condemn  such  land  in  accordance  with  the  pro- 
vision of  Code  av.  Proc.  §  1240,  subd.  2.— Id. 

i  47  (Wash.)  Rem.  &  Bal.  Code,  §  8005,  held 
to  authorize  city  to  condemn  electric  railways 
in  active  operation  together  with  their  fran- 
chises.—State  V.  Superior  Court  for  King  Coun- 
ty, 138  P.  277. 

Rem.  &  Bal  Code,  f  8005,  held  to  authorize 
city  to  condemn  portion  of  electric  railway  op- 
erated as  a  unit  within  the  city,  though  the 
fortion  without  the  city  is  thereby  damaged. — 
d. 

1 47  (Wash.)  As  between  municipalities  con- 
tending in  condemnation  proceedings,  for  the 
same  reservoir  site,  the  one  that  was  prior  in 
time  is  first  in  right.— City  of  Chebalis  v.  City 
of  Centralis,  138  P.  293. 

In  a  iproceediug  by  a  municipality  for  the  con- 
demnation of  a  reservoir  site,  the  acquisition  of 
the  rights  of  lower  riparian  owners  by  an  op- 
posing municipality  pending  the  proceeding  held 
unavailing  as  a  defense,  since  that  municipali- 
ty could  not  thereby  acquire  the  right  to  di- 
vert the  waters  of  the  stream  for  municipal  uses, 
but  acquired  only  the  rights  of  such  riparian 
owners. — Id. 

§  56  (Wash.)  An  irrigation  company  which 
had  the  right  to  use  a  part  of  the  waters  of  a 
creek,  and  had  used  plaintiff's  land  in  divert- 
ing water,  could  condemn  a  more  useful  way 
across  plaintiff's  land  which  was  reasonably 
necessary  for  furnishing  water. — Engstrom  t. 
Edendale  Land  Co.,  138  P.  302. 

II.   COMPENSATION. 
<A)   Necessity   «nd  Snfflolency  In   General. 

{  69  (Id^abo)  Const  art  1,  1 14,  providing  that 
private  property  shall  not  be  taken  for  public 
usiB  until  a  Jast  compensation  shall  be  paid 


therefor,  applies  in  proceedings  by  a  city  to  con- 
demn property  for  public  purposes. — Thomas  v. 
Boise  City,  138  P.  1110. 

{  69  (Wash.)  Ordinances  authorizing  construc- 
tion of  municipal  street  railway,  ana  directing 
condemnation  of  existing  railway  held  to  make 
the  city  subject  to  the  provisions  of  the  char- 
ter as  to  common  user  rights,  and  not  to  author- 
ize the  tender  of  such  rights  to  the  company  as 
?art  compensation,  in  violation  of  Const  art ' 
,  §  16,  requiring  compensation  in  money. — 
State  V.  Superior  Court  for  King  County,  138 
P.  277. 

If  ordinances  relative  to  constructing  munici- 
pal railway  and  condemning  existing  railway  as 
a  part  thereof  were  intended  to  anthorize  run- 
ning  rights  thereover  for  the  portion  of  the 
road  not  condemned,  as  a  part  of  the  compensa- 
tion, they  violated  Const  art  1,  {  16.— Id. 

11 79, 80  (Utah)  The  fitct  that  an  abutting 
property  owner  did  not  protest  against  paying 
a  special  tax  levied  for  changing  the  grade  oi 
the  street  would  not  prevent  him  from  maintain- 
ing an  action  for  damages  from  changing  the 
grade.— Gray  v.  Salt  Lake  City,  138  P.  1177. 

(B)  Tnklngr      or      Injnrlnor      Property      ■■ 
Ground  (or  Contpensatlon. 

I  101  (Utah)  If  the  owner,  after  establishmoit 
of  the  grade  of  a  street,  but  before  actual  grad- 
ing, improves  his  property  without  regard  to 
the  grade,  he  cannot  recover  against  the  city  if, 
in  grading  the  street  it  interferes  with  the  nae 
of  his  property,  notwithstanding  the  constitu- 
tional provision  that  private  property  shall  not 
be  taken  or  damaged  for  public  use  without  just 
compensation. — Gray  v.  Salt  Lake  City,  138  P. 
1177. 

If  an  abutting  owner  does  not  conform  im- 
provements of  his  property  to  the  established 
grades,  he  cannot  recover  damages  from  the 
city  if  the  grade  established  is  made  for  legiti- 
mate street  purposes,  as  to  make  the  street  more 
convenient  for  public  use;  but  it  it  is  made 
merely  for  ornamentation,  he  may  recover  for 
damage  to  his  real  estate,  as  distinguished  from 
his  improvements,  if  such  improvements  were 
made  after  the  grade  was  established. — Id. 

A  purchaser  of  property  purchases  with  the 
implied  consent  that  the  street  must  be  made 
reasonably  safe  and  convenient  for  travel,  and 
cannot  complain  that  it  is  lowered  or  filled  to 
make  it  safe  for  travel,  so  long  as  the  city  has 
established  a  grade  so  as  to  inform  him  of  the 
extent  to  which  it  would  be  lowered  or  raised. 
-Id. 

§  101  (Wash.)  The  construction  of  a  plank 
road  in  the  grading  of  the  street  made  <mi  the 
assessment  plan  held  to  constitute  the  adoption 
of  a  grade,  necessitating  a  computation  of  dam- 
ages under  Rem.  &  Bal.  Code,  |  7875,  in  case 
of  change.— Thorberg  t.  City  of  Hoquiam,  138 
P.  304. 

I  119  (Wash.)  Where  a  street  railway  co 
pany  was  authorized  to  run  its  electric  vitv* 
on  any  of  the  streets  in  the  city,  the  stringing 
of  hi^-power  electric  wires  upon  a  street,  in 
which  it  did  not  run  cars,  to  transmit  the  elec- 
tricity to  a  place  where  it  was  needed  in  the 
operation  of  the  cars  does  not  impose  an  addi- 
tional servitude  upon  the  street  for  which  abut- 
ting owners  are  entitled  to  compensation.— 
Brandt  v.  Spokane  &  I.  E.  R.  Co.,  138  P.  871. 

A  street  railway  company  which  need  wires, 
over  which  it  transmitted  current  for  its  local 
cars,  to  ttiansmit  current  used  in  the  operation 
of  its  suburban  cars  held  not  to  cast  any  addi- 
tional burden  upon  the  street  in  which  the  line 
was  located;  it  not  appearing  that  the  tran»> 
mission  of  additional  electricity  in  any  way 
changed  its  occupancy  of  the  street — Id. 

(O)   Mens  are  and  Amount. 

I  138  (Wash.)  Where  the  portion  of  an  elec- 
tric railway  operated  as  a  unit  within  a  city 
is  condemned  by  the  city,  the  railway  company 
is  entitled  to  compensation  for  damages  don» 
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to  the  portion  of  its  road  Ijing  without  the  city 
b7  Buch  taking.— State  t.  Superior  Court  for 
King  County,  138  P.  277. 

m.  FROCEXDINOS  TO  tAXE   FBOP- 
ERTT  AKD  ASSESS  COM- 
PENSATION. 

i  167  gdaho)  Rev.  Codes  {  2238,  par.  15, 
■abds.  26  and  27,  provides  no  method  for  con- 
demning land  for  public  use  under  Const,  art 
3.,  i  14,  and  hence  could  not  authorize  condemna- 
tion proceedings  by  a  city  to  acquire  property 
for  public  purposes;  the  remedy  of  the  city 
in  such  case  being  by  the  general  eminent  do- 
main proceedings  prescribed  by  Code  Civ,  Proc. 
pt.  3,  tit  7.— Thomas  v.  Boiae  City,  138  P. 
1110. 

I  167  (Wash.)  As  against  a  property  owner, 
condemnation  statutes  will  be  strictly  construed. 
—City  of  Ghehalis  t.  City  of  Centralia,  138  P. 
293. 

§  169  (Wash.)  Under  Rem.   &   Bal.  Code,   § 

7770,  requiring  condemnation  by  city  to  be  by 
proper  proceeding  in  a  court  for  competent  ju- 
risdiction, and  section  7769,  requiring  an  ordi- 
nance declaring  an  intention  to  condemn,  an 
ordinance  providing  for  acquisition  of  a  water 
system  held  to  sufficiently  declare  an  intention 
to  condemn.— City  of  Chehalis  v.  City  of  Cen- 
tralia, 138  P.  2^. 

S  171  (Wash.)  Under  ordinance  for  construc- 
tion of  municipal  railway  providing  for  ap- 
praisal of  any  existing  railway  suitable  as  a 
part  thereof,  where  railway  company  upon  sub- 
mission of  such  appraisal  refused  to  sell  but 
offered  running  rights  to  the  city,  htUd,  that  it 
could  not  thereafter  complain  that  such  ap- 
praisal was  not  made  in  good  faith. — State  t. 
Superior  Court  for  King  County,  138  P.  277. 

f  177  (Wash.)  Receivers  of  railway  company 
whose  property  was  sought  to  be  condemned  by 
city  held  necessary  parties  under  Rem.  &  Bal. 
Code,  i  7771.— State  v.  Superior  Court  for  King 
County,  138  P.  277. 

S  191  (Cal.)  Where  the  articles  of  incorpora- 
tion of  the  plaintiff  company,  as  set  forth  in  the 
complaint,  were  sufficiently  broad  to  entitle  it 
to  condemn  land  under  Code  Civ.  Proc.  {  1238, 
the  fact  that  some  of  the  purposes  alleged  in  the 
complaint  were  not  enumerated  in  that  section 
is  no  defense. — Deseret  Water,  Oil  &  Irrigation 
Co.  V.  State,  138  P.  081. 

In  a  proceeding  to  condemn  the  fee  of  land 
for  public  use,  the  complaint  need  not  conform 
to  those  provisions  of  Civ.  Code  Proc.  f  1244, 
which  are  applicable  to  the  condemnation  of  a 
right  of  way. — Id. 

(191  (Wash.)  Under    Rem.    &   Bal.   Code,    8 

7771,  accuracy  of  description  is  essential  only 
in  the  decree,  and  hence  where  the  decree  in 
condemnation  proceedings  corrected  an  errone- 
ous course  given  in  the  petition  and  defined  the 
exact  limits  of  the  condemned  area,  the  defect 
in  the  petition  was  not  fatal. — City  of  Che- 
halls  V.  City  of  Centralia,  138  P.  293. 

f  227  (Idaho)  Condemnation  proceedings  by  a 
city  under  an  ordinance  fixing  the  qualification 
of  appraisers  as  "freeholders/'  while  the  stat- 
ute attempted  to  be  followed  (Rev.  Codes,  f 
2238,  par.  15,  subd.  27)  provides  "holder"  as  a 
qualification,  without  stating  whether  -a  house- 
holder or  freeholder  is  intended,  held  ineffectu- 
al to  appropriate  land  for  public  purposes.— 
Thomas  v.  Boise  City,  138  P.  1110. 

S  229  (Idaho)  In  proceedings  by  a  city  to 
condemn  property  for  public  purposes,  held 
that  the  mayor  of  the  city  had  no  authority  to 
administer  oath  to  the  appraisers. — Thomas  v. 
Boise  City,  138  P.  1110. 

Since,  in  eminent  domain  proceedings  attempt- 
ed by  a  city  under  Rev.  Codes  }  2238,  par.  15, 
subd.  27,  as  amended  by  Laws  of  1911,  pp.  278- 
279,  there  could  be  no  appeal,  where  the  oath 
was  administered  by  one  not  having  authority 


to  do  so,  the  proceedinga  w«re  Toid  and  not 
voidable. — Id. 

$238  (Wash.)  Courts  will  not  disturb  the 
findings  of  eminent  domain  commissioners  un- 
less they  appear  to  have  acted  arbitrarily  or  to 
have  proceeded  in  making  the  assessment  upon 
a  fundamentally  wrong  basis.— In  re  Eighth 
Ave.  Northwest  in  City  of  Seattle,  138  P.  10. 

I  262  (Cal.App.)  Where  the  judgment  award- 
ed sums  to  the  owner  and  to  the  lessees,  having 
the  right  of  removing  improvements  at  the  end 
of  the  term,  it  must  be  presumed  that  the  rights 
of  the  parties  were  correctly  determined,  and 
that  the  lessee's  award  included  the  improve- 
ments.— Harrelsou  t.  Oro  Grande  Lime  &  Stone 
(>).,  138  P.  932. 

XV.  RKMEWTFJt  OF  OWNERS  OF 
PBOFEHTT. 

{268  (Wash.)  In  a  suit  to  eject  an  irriga- 
tion  company  from  using  a  strip  of  land  in  fur- 
nishing water,  the  court  properly  stayed  the 
right  to  eject  defendant  for  30  days,  in  order 
to  permit  defendant  to  institute  condemnation 
proceedings.— Engstiom  t.  Edendale  Land  Co., 
188  P.  302. 

Where,  in  an  ejectment  against  an  irrigation 
company,  the  court  stayed  plaintiff's  right  of 
ejectment  for  30  days,  to  enable  defendant  to 
begin  condemnation  proceedings,  it  was  error  to 
assess  damages  from  the  trespass  to  be  paid 
at  once,  since  all  damages,  including  those  sus- 
tained by  the  trespass  could  be  covered  by  the 
award  in  the  condemnation  proceeding. — Id. 

i  274  (Wash.).  Where  abutting  property  own- 
ers permitted  a  city  to  begin  and  prosecute  the 
work  of  improving  a  street  without  seeking  to 
enjoin  the  diange  of  an  established  grade,  such 
property  owners  cannot  thereafter  obtain  an  in- 
junction.—Thorbeig  V.  City  of  Hoqniam,  138 
P.  304. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal  and  Btror,  8S  171,  843;  Com- 
merce, 8  27;  Death,  §|  9,  31,  88;  Master  and 
Servant,  H  113,  204,  250. 

EMPLOYES. 

See  Master  and  Servant 

ENTICEMENT. 

See  Husband  and  Wife,  {  333. 

EQUALIZATION. 

See  Taxation,  U  448-460. 

EQUAL  PROTECTION  OF  THE  LAWS- 

See  Constitutional  Law,  |!  227-248. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  {{  56-112. 

EQUITY. 

See  Cancellation  of  Instruments;  Creditors' 
Suit;  Fraudulent  Conveyances;  Injunction; 
Judgment,  §{  407,  410;  Justices  of  the  Peace, 
i  128;  Landlord  and  Tenant  i  258;  Par- 
tition; Quieting  Titie;  Set-Off  and  Counter- 
claim;   Specific  Performance;    Trusts. 

I.  JURISDICTION,  PRINCIPLES,  AND 

MAXTM8. 
(O)  Principle*  and  maxima  of  Eiqiilty. 

I  65  (Colo.)  Where  vendee,  after  learning  of 
false  representation  as  to  title,  affirmed  the 
contract  by  failing  to  rescind,  decree  quieting 
vendors'  title  and  adjudging  vendee's  rights  for- 
feited for  noncompliance  with  the  contract  will 
not  be  denied  on  the  ground  that  the  vendors 
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did  not  come  into  court  with  clean  hands. — 
Gordon-Tiger  Mining  &  Reduction  Co.  v. 
Brown,  138  P.  61. 

IV.  WOADISia. 

(O)   Crosa-BlU  and  Plea  •><  Aaa-wer 
Thereto. 

i  195  (Or.)  Under  L.  O.  L.  {  390,  there  is  no 
such  pleading  as  a  cross-bill  or  cross-complaint 
in  a  suit  in  equity;  it  being  contemplated  that 
the  relief  by  counterclaim  provided  by  section 
401  will  be  ample.— Templeton  v.  Cook,  138  P. 
230. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

See  Estoppel,  }  15;  Exchange  of  Property,  i 
7;    Vendor  and  Purchaser,  |  270. 

i  10  (Idaho)  The  depositary  of  a  deed  placed 
in  escrow  must  deliver  same  to  the  grantee  up- 
on his  complying  with  the  prescribed  conditions. 
—Hall  V.  Yaryan,  138  P.  339. 

Where  a  grantee  under  an  escrow  agreement 
has  failed  to  make  payments  as  prescribed,  and 
the  grantor  and  grantee  subsequently  agree  to 
extend  the  time  for  payment  but  fall  to  notify 
the  depositary  thereof,  the  latter,  if  he  has  no 
knowledge  of  the  agreement,  may  surrender  the 
deed  to  the  grantor.— Id. 

ESTATES. 

See  Execntors  and  Administrators;  Landlord 
and  Tenant:  life  Estates;  PerpetoitieB ; 
Tenancy  in  Common;   Wills. 

ESTOPPEL. 

See  Appeal  and  Error,  §§  684,  882 ;  Banks  and 
Banking,  |  113;  Corporations,  {  388;  Crim- 
inal Law,  i  1137;  Execution,  U  99,  186; 
Executors  and  Administrators,  §  213;  Insur- 
ance, S!  378,  395;  Judgment,  f|  586,  596, 
634-744 ;  Justices  of  the  Peace,  1 128;  Land- 
lord and  Tenant,  J  67;  Mechanics'  liens,  | 
216;  Municipal  Corporations,  §8  488,  489; 
Public  Lands,  {  144;  Rewards,  |  11;  Sales, 
l75;  Taxation,  i  451;  Warehousemen,  I 
5;  Wills,  §  230. 

I.  BT  RECORD. 

{3  (Nev.)  Plaintiff  cannot  be  estopped  by 
pleadings  filed  in  a  prior  action  involving  the 
locus  in  quo,  to  which  neither  defendant  nor  its 
predecessors  in  interest  were  parties. — ^Round 
Mountain  Mining  Co.  t.  Round  Mountain 
Sphinx  Mining  Co.,  138  P.  71. 

n.  BT  DEED. 

(A)  Oreattoa    and    Operation    la    General. 

i  15  (Idaho)  Where  the  grantee  of  a  deed 
placed  m  escrow  fails  to  comply  with  the  pre- 
scribed conditions,  the  depositary  may  return 
the  deed  to  the  grantor.— Hall  v.  Yaryan,  138  P. 
339. 

(B)  Bstates  and  Rislits  Snbsevnently  Ao- 

qnlred. 

§  38  (Ariz.)  Where  a  widow,  owning  real 
property  in  common  with  her  children,  executed 
a  deed,  with  warranty,  purporting  to  convey 
the  entire  property,  and  thereafter  she  acquir- 
ed a  further  interest  by  the  death  of  two  of 
her  children,  such  interest  passed  to  the  gran- 
tee by  estoppel.— Molina  v.  Ramirez.  138  P.  17. 

m.  EQiriTABLE  ESTOPPEIi. 

(A)  Nature   and   Slsaentlala   In   General. 

(56  (Kan.)  The  owners'  alleged  ratification 
of  sales  of  cattle  by  the  bailee  held  not  avail- 
able, aa  an  estoppel,  to  the  purchaser,  where  be 


i 


was  not  deceived  or  misled  thereby. — Simmons 
V.  Shaft,  138  P.  614. 

(B)   Oronnda  of  Batoppel. 

183  (Wash.)  Where  defendant  bank,  which 
had  held  a  mortgage  on  insured  premises  which 
were  injured  by  fire,  made  proofs  of  loss,  al- 
though It  had  conveyed  the  mortgage  and  en- 
gaged plaintiff  to  rebuild  the  premises,  repre- 
senting that  it  owned  the  mortgage,  held  that 
the  bank  was  estopped  to  deny  its  liability  to 
plaintiff.— Manny  t.  Spokane  State  Bank,  138 
P.  682. 

8  90  (Or.)  That  plaintiSs  had  access  to  de- 
fendanrs  books  and  knowledge  of  the  distribn- 
tlon  of  hops  delivered  by  them  to  defendant,  to 
be  applied  on  a  debt,  and  acquiesced  therein, 
does  not  estop  plaintiffs  from  maintaining  a  suit 
for  accounting  in  the  absence  of  showing  that 
defendant    acted    on    some    representation    by 

Plaintiffs  to  his  injury.— Williamson  v.  Roberts, 
38  P.  840. 

'(B)   PleadlBKf  BTldeaee,  Trial,  and  Re- 
-rle-w. 

{110  (Mont.)  Although  plaintiffs  conduct 
was  such  as  to  estop  him  from  questioning  the 
extent  of  the  water  right  under  which  defend- 
ants claimed,  defendants,  by  not  pleading  it 
as  an  estoppel,  waived  their  right  to  rely  on 
it— Conrow  v.  Huffine,  138  P.  10»4. 

{112  (Ariz.)  Where  the  facts  pleaded  and 
proved  established  defendant's  right  to  relief 
by  estoppel,  his  failure  to  allege  that  by  rea- 
son of  such  facts  plaintiffs  were  estopped  is 
ImmateriaL- Molina  t.  Ramirez,  138  P.  17. 

EVIDENCE 

See  Acknowledgment,  {  60;  Action,  {  27;  Adul 

{{  11,  14 ;  Adverse   Possessioi 

Affidavits  ;    Appeal  and  Error 
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tery,   {{   11,   14 ;   Adverse   Possession,  f {  85, 

.3;    Affidavits ;    Appeal  and  Error,  »  231, 

238,  268,  302,  648,  704,  728,  787,  843,  8S2, 

107^,  1170;' 


iills  and  l^otes,  {f  516,  623, 
625;  Brokers,  {  86;  Burglary,  |  35:  Car- 
riers, J{  18,  228,  314 ;  Constitutional  Law,  { 
48;  Contracte,  J{  100,  142,  360;  Corpora- 
tions, S5  123,  iS;  Criminal  Law,  H  3M- 
570,  Gife,  (jT3,  G05;  Dedication,  {  43:  Di- 
vorce, JS  165,  311;  Embezzlement,  f  44; 
Fences,  S  28:  Fraud,  {i  57,  58 ;  Frauds,  Stat- 
ute of.  9  157;  Fraudulent  ConTcjtinceE,  |{ 
47,  14G,  154,  ]58,  282-^01;  Garnisbment,  £ 
164;  Gifts,  h  80,  S2:  Guardian  and  Ward,  S 
146;  Homicide,  {£  142,  16G-255;  HuBband 
and  Wife,  gg  14.  362,  264.  3.^;  luceat,  { 
16;  in  iliac  a,  |  27 ;  Indictment  and  Infor- 
mation, g  176;  Insui-anee,  I!)  136,  354;  In- 
toxicatiiiR  lAqiiors,  ||  2:a,  2'M;  Judgment,  H 
490,  95(j:  Lartjtnj,  f  55;  Libel  aa<i  Slander, 
I  101;  MttUoiiiuB  ProsecuUon,  {f  32,  56,  59. 
60,  64,  71;  MnrtriamuB,  {  26;  Master  and 
Servant,  IjS  i;'J5-2Sl ;  Mechatiica'  Liens,  i 
281;  Mines  iiii'l  SUnerale  |{  19,  43.  44  99: 
Munjciiiiil  Cuipurations,  IS  12,  tiS9;  Negli- 
gence, gg  130,  134,  138;  New  Trial,  Sj  70,  (5, 
76,  99-104;  pMrt!tis>u,  |  H'-*;  I'nrUiei-ship,  | 
327;  Physicians  and  Surgeons,  {  6;  Plead- 
ing, y  376,  382,  430;  Principal  and  Agent,  | 
23;  Principal  and  Surety,  §  157;  Prisons.  { 
15;  Property,  j  9:  Quieting  Titie,  {  44; 
Railroads,  {{  377,  386,  897,  398,  400.  480; 
Rape,  §1  48-«4:  Release,  §  55;  Sales,  H  393, 
417;  Specific  Performance,  I  121;  Street 
Railroads,  {§  118,  114;  Taxation,  {{  49,  788; 
Tenancy  m  Common,  §  15;  Trespass,  {  46; 
Trial,  85  75,  91,  139-156,  192,  211,  237,  251- 
253,  3l2;'  Trover  and  Conversion,  {  34; 
Trusts,  {§  86,  89,  107;  Usury.  U  113,  117: 
Waters  and  Water  Courses,  {  162 ;  Wills,  {{ 
68,  163,  166,  327,  400;  Witnesses. 

I.   JTTDIOIAI.  NOTICE. 

{ 35  (Utah)  The  courts  of  the  forum  cannot 
take  judicial  notice  of  the  laws  of  *  sister  state. 
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— Orow  T.  Oreg(»  Short  line  B.  Co.,  138  P. 

398. 

S  44  (Idaho)  Under  Rev.  Codes,  |  5950,  subd. 
6,  probate  and  district  judges  will  take  judicial 
notice  of  the  official  position  of  the  prosecuting 
attorney  of  the  county,  and  of  the  identity  of 
the  incumbent  of  that  office. — State  y.  Bnrten- 
■haw,  138  P.  1105. 

n.  FBESTJMPTIONS. 

(80  (Or.)  The  statutes  of  Washington  as  to 
proDerty  rights  of  married  women  being  neither 

E leaded  nor  proven,  the  rules  of  the  common 
iw  are  presumed  to  prevail  there. — Ellis  v.  Ab- 
bott, 138  P.  488. 

i  80  (Utah)  In  the  absence  of  proof  it  will  be 
presumed  that  the  statutory  law,  as  well  as  the 
common  law  of  a  foreign  state  is  the  same  as 
that  of  the  forum.— Grow  v.  Oregon  Short  line 
R.  Co.,  138  P.  398. 

In  an  action  for  the  wrongful  death  of  a 
servant  of  a  railroad  company  who  was  killed 
in  a  foreign  state,  it  will,  in  the  absence  of  evi- 
dence of  the  laws  of  that  state,  be  presumed  that 
laws  similar  to  Gomp.  Laws  1907, 1|  1343,  2912, 
were  in  force  at  the  place  of  the  accident,  and 
that  under  such  law  those  employte  in  charge 
of  a  railroad  train  were  not  fellow  servants  of 
track  laborers.— Id. 

IV.  BEI.X!VAlfGT,MATEItIAI.ITT,AND 

OOMPETEHOT  IN  OENERAIi. 
(A)    Faeta  la  Iaa««  and  Relerant  to  laanea. 

{  99  (Or.)  In  an  action  on  notes  and  accounts, 
testimony  of  plaintiff  that  he  first  met  defend- 
ant, whom  he  afterward  married,  at  a  street 
comer  in  Portland,  upstairs,  was  irrelevant — 
Redsecker  v.  Wade,  138  P.  485. 

§102  (Or.)  In  an  action  on  notes  and  accounts, 
testimony  of  plaintiff  that  When  he  first  knew 
defendant  she  went  by  two  different  names  was 
irrelevant  and  immaterial.— Redsecker  r.  Wade, 
138  P.  485. 

(B)  Rea  Geatae. 

§121  (Or.)  The  statement  of  the  president  of 
a  corporation,  in  response  to  an  inquiry  of  the 
payee  of  a  note  that  he  had  authority  to  exe- 
cute it  for  the  corporation,  was  admissible  as 
part  of  the  res  gesta.- Markham  v.  Iioveland, 
138  P.  483. 

V.  BEST  AND  SECONDARY  EVIDENCE. 

$  f8t  (Or.)  Under  L.  O.  L.  i  712,  subsec.  2, 
where  plaintiff  wrote  to  an  insurance  company 
November  21,  1912,  for  a  certificate  to  be  used 
as  evidence,  receiving  no  answer,  and  made  no 
further  effort  before  trial  January  29,  1913, 
sufficient  diligence  was  not  shown  to  warrant 
the  admission  of  secondary  evidence. — Parker 
v.  C.  A.  Smith  Lumber  &  Mfg.  Co.,  138  P. 
1061. 

§  186  (Or.)  When  a  written  instrument  is  ad- 
missible, and  proper  foundation  is  laid  for  ad- 
mission of  a  copy,  a  photograph,  shown  to  be  a 
true  copy,  is  admissible  as  secondary  evidence. 
—Parker  v.  C.  A.  Smith  Lumber  &  Mfg.  Co., 
138  P.  1061. 

VH.   ADMISSIONS. 

(C)  Br   Orantora,   Former   Ovn>crB>   or 
Prlvlea. 

{230  (Cal.)  In  action  to  set  aside  alleged 
fraudulent  conveyances,  the  grantor's  declara- 
tions that  the  conveyances  were  for  financial 
reasons  and  that  the  property  was  stUl  his  held 
inadmissible.— SchoUe  v.  Finnell,  138  P.  746. 

(D)  Br  Aventa  or  Other  RepreaentatlT-ea. 

i  244  (Or.)  A  certificate  by  the  vice  president 
of  a  corporation  for  insurance  purposes  that 
the  death  of  a  decedent  was  not  attributable 
to  the  excessive  use  of  intoxicating  liquors  is 
not,  in  the  absence  of  evidence  of  authority,  ad- 


missible againat  the  company.— Parker  v.  O.  A. 
Smith  Lumber  &  Mfg.  Co7l38  P.  1061. 

Vin.  DECLARATIONS. 

(A)  Nature,  Form,  and  Ineldeata  tm   Oea* 
eral. 

1 27 1  (tier.)  Exclusions  by  the  deputy  miner- 
al surveyor  in  his  survey  for  a  patent  cannot 
be  considered  as  mere  self-serving  declarations 
of  the  applicant,  but  will  be  considered  as  de- 
termining the  priority  of  conflicting  locations. — 
Round  Mountain  Mining  Co.  v.  Round  Moun- 
tain Sphinx  Mining  Co.,  138  P.  71. 

S  275»/2  [New,  vol.  18  Key-No.  Series]  (Kan.) 
Dying  declarations  are  admissible  in  evidence  in 
civU  actions.— Thurston  v.  Frits,  138  P.  625. 

(B)  Br  Deoedenta   Avalaat   Intereat. 

I  283  (CaU  In  a  proceeding  by  heirs  of  the 
wife  under  Code  Oiv.  Proc.  i  1664,  to  determine 
the  right  of  succession  to  the  estate  of  a  de- 
ceased husband,  the  widow's  sworn  statement,  in 
her  application  for  a  homestead,  that  the  prop- 
erty m  controversy  was  the  separate  property 
of  the  husband,  and  a  like  sworn  statement  in 
the  inventory  filed  by  her,  were  admissible  under 
Code  Civ.  Proc.  |  1849.— In  re  Hill's  Estate,  138 
P.  690. 

IX.  HEARSAY. 

(318  (Okl.)  In  a  joint  action  against  an  elec- 
tric light  company  and  a  city  for  wrongful 
death  caused  by  coming  in  contact  with  a  live 
guy  wire,  it  was  error  to  admit  in  evidence  as 
against  the  light  company  a  resolution  of  the 
city  councU  reciting  tha-t  the  electric  company 
was  negUgently  permitting  its  wires  to  be  in  a 
dangerous  condition. — Shawnee  Gas  &  Electric 
Co.  v.  Motesenbocker,  138  P.  790. 

X.  DOCUMENTART  EVIDENCE. 

(D)   Prodactlon,    Aatkentleatloa,    and    E(> 
feet. 

f  366  (Colo.App.)  In  an  action  to  quiet  title, 
the  district  court  properly  excluded  as  evidence, 
a  decree  of  the  county  court  unaccourpauied  by 
the   judgment  roll— Ross   ▼.  Newsom,   138   P. 
1015. 

§  380  (Or.)  Photographs,  when  relevant,  are 
admissible  to  apply  the  evidence  in  a  cause,  but 
must  be  shown  by  extrinsic  evidence  to  be  true 
representations. — Parker  v.  C.  A.  Smith  Lum- 
ber &  Mfg.  Co.,  138  P.  1061. 

Photographs  need  not  be  verified  by  the  pho- 
tographer who  took  them ;  but  foundation  for 
their  admission  may  be  laid  by  evidence  of  any 
one  as  to  their  correctness. — Id. 

{382  (Or.)  Whether  a  photograph  is  sufD- 
ciently  verified  for  admission  is  to  be  determin- 
ed by  the  trial  court  in  its  discretion.— Parker 
V.  C.  A.  Smith  Lumber  &  Mfg.  Co.,  138  P. 
1061. 

XI.  PAROX.    OR    EXTRINSIC    EVI- 
DENCE AFFECTING  WRITINGS. 

(A)   Contradlotlnc,  VarrlnK,  or  AddlBK  to 
Terma   of  Written  Inatmment. 

{  398  (Cal.App.)  Admission  of  testimony  tend- 
ing to  vary  the  plain  and  unambiguous  terms 
of  a  broker's  employment  contract  held  error. — 
Diamond  v.  Fay,  138  P.  933. 

(B)  InvmlldatlnK  Written   Inatmment. 

{431  (C!olo.)  In  view  of   Rev.    St.   1908,    { 
4479,  parol  evidence  is  admissible  to  show  that 
there  was  no  complete  delivery  of  a  negotiable  • 
instrument.— Norman  v.  McCarthy,  138  P.  28. 

(C)   Separate   or    Snbaeqnent    Oral  Asree* 
ment. 

{  442  (Or.)  Where  a  contract  is  not  required 
by  the  statute  of  frauds  to  be  in  writing,  the 
mle  against  parol  evidence  is  not  violated  by 
admitting  evidence  of  parts  of  the  contract  not 
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contained  in  the  writing.— Holmboe  t.  Morgan, 
138  P.  1084. 

In  an  action  ^gainst  the  buyer  and  seller  of 
an  automobile  for  injuries,  though  the  order 
for  the  machine  was  in  writing,  parol  evidence 
that  the  seller  was  to  instruct  the  buyer  as  to 
operating  the  machine  was  admissible.— Id. 

(D)  Conatrnetlon  or  Application  of  Lan- 
Vnaare    of   'Written    Inatrnment. 

§450  (Mont)  A  contract  between  a  water 
company  and  a  city  for  furnishing  water  to  the 
city  for  fire  purposes,  etc.,  held  ambiguous  so 
as  to  make  evidence  aliunde  admissible  to  show 
the  intention  of  the  parties  under  Rev.  Codes, 
|S  5025,  5036.— Butte  Water  Co.  v.  City  of 
Butte,  138  P.  195. 

1 461  (CaLApp.)  Where  a  policy  of  marine  in- 
surance insured  a  dredge  in  tow  of  a  sea  tug, 
and  was  silent  as  to  any  barges  accompanying 
it,  parol  evidence  is  admissible  to  show  whether 
it  was  understood  that  barges  were  to  accom- 
I>any  the  dredge. — California  Reclamation  Co. 
y.  New  Zealand  Ins.  Co.,  138  P.  9G0. 

i  463  (Or.)  lo  an  action  for  'balance  due  for 
grading  streets,  testimony  as  to  how  these  con- 
tracts generally  are  carried  out  is  properly  ex- 
cluded ;  the  contract  not  being  ambiguous.— 
Casciato  t.  Mason,  138  P.  841. 

Xn.   OPINION  EVIDENCE. 

(A)  Conolnalomii     and     Oplnlona     of    'Wlt- 
neaneii  In  General. 

{472  (Cal.App.)  In  an  action  for  an  injury 
to  a  street  car  passenger  caused  by  her  stepping 
into  an  excavation  made  by  defendant,  testi- 
mony of  one  of  plaintiff's  witnesses  that  on 
seeing  the  excavation  he  remarked,  "Tliis  is 
gross  carelessness  on  the  part  of  this  party 
that  dug  this  bole,"  was  inadmissible. — Rawles 
T.  Los  Angeles  Gas  &  Electric  Corporation, 
138  P.  369. 

§  474  (Okl.)  Where  an  owner  of  sheep  testi- 
.fies  that  he  knows  the  market  value  of  such 
animals,  it  is  not  error  to  permit  him  to  give 
his  estimate  of  their  value. — Midland  Valley  B. 
Co.  y.  Larson,  138  P.  173. 

Where  a  witness  has  been  engaged  in  ship- 
ping stock  from  one  point  to  another  for  10 
years,  during  which  he  has  shipped  some  30,000 
head,  and  states  that  he  knows  the  reasonable 
time  required  for  making  the  trip,  he  should  be 
permitted  to  testify  as  to  such  time.— Id. 

(B)    Snbjeeta    of   Eixpert    Testlmonx. 

t5l8  (Cal.)  In  an  action  between  a  building 
contractor  and  the  owner  of  the  building,  whore 
the  controversy  was  as  to  which  was  liable,  un- 
der the  contract,  for  underpinning  adjoining 
property,  an  expert  witness  was  properly  per- 
mitted to  testify  that  according  to  custom  in  the 
city  the  terms  shoring,  bracing,  and  trenching" 
had  no  reference  to  underpinning. — Alta  Plac- 
ing Mill  Co.  T.  Garland,  138  P.  738. 

(F)  Effect  of  Opinion  E-rldenee. 

i  568  (Or.)  Opinion  evidence  as  to  handwrit- 
ing is  generally  viewed  with  caution  by  the 
courts.— Baber  t.  Caples,  138  P.  472. 

8  57 1  (Utah)  In  an  action  for  damages  from 
assault,  where  the  jury  had  the  evidence  of  the 
injuries  before  them,  they  are  not  bound  by  the 
testimony  of  plaintiff's  physician  as  to  the  rea- 
sonable value  of  his  services,  particularly  where 
the  physician  testified  that  a  greater  amount 
was  a  reasonable  charge  than  the  original  com- 
plaint alleged  was  expended. — Hirabelli  v.  Dan- 
iels, 138  P.  1172. 

XrV.  WEIGHT  AND   STTFFICIENCT. 

{  598  (Idaho)  That  one  party  has  the  greater 
number  of  expert  witnesses  is  not  the  control- 
ling test  for  determining  tlie  preponderance  of 
the  evidence.— Tilden  ▼.  Hubbard,  138  P.  1133. 


EXAMINATION. 

See  Witnesses,  H  243-291. 

EXCEPTIONS. 

See  Appeal  and  Error,  {§  261-273. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  SS  544-554,  901,  907, 
938;   Criminal  Law,  i  1093;    Trial,  {{  75,  91. 

I.  NATURE,  FORM.  AND  CONTENTS 
IN  OENERAI.. 

S  6  (Or.)  Const,  art.  7,  §  3,  does  not  make  the 
report  of  the  testimony,  attached  to  a  bill  of 
exception,  a  part  of  the  bill.— National  Council 
of  Knights  and  Ladies  of  Security  y.  McGinn, 
138  P.  493. 

i  10  (Wyo.)  A  statement  in  a  bill  of  excep- 
tions that,  before  entering  judgment,  the  court 
said  he  would  appoint  as  administrator  one 
who  had  not  petitioned  therefor,  if  she  would 
file  a  petition,  was  of  no  effect,  since  the  rea- 
sons for  the  court's  decision  are  not  important 
to  be  stated  in  the  bill  of  exceptions,  and  could 
not  change  the  judgment  as  entered  of  record. — 
In  re  Barrett's  Estate,  138  P.  865. 

I  13  (  Or.](  A  transcript  certified  to  constitute 
all  the  testimony  at  the  hearing,  to  whicli  is 
riveted  the  bill  of  exceptions,  is  sufficiently 
identified  and  attached  to  make  it  a  part  of  the 
bill  of  exceptions. — ^McFarland  v.  Oregon  Elec- 
tric Ry.  Co.,  138  P.  458. 

A  reference  in  the  bill  of  exceptions  to  the 
transcript  as  an  "abstract,**  not  Ming  mislead- 
ing, does  not  affect  the  sofficiency  of  uie  record. 
—Id. 

i  20  (Or.)  A  formal  statement  in  typewriting 
of  the  exceptions,  certified  by  the  judge  in  the 
usual  manner,  attached  to  an  exhibit  containing 
all  the  evidence,  and  a  statement  that  the  bill 
of  exceptions  was  allowed  at  a  certain  date, 
complies  with  Supreme  Court  rules.— ^rcFir- 
land  V.  Oregon  Electric  Ry.  Co.,  138  P.  458. 

n.  SETTUEBfENT,   SIGNING,  AND 
FUJNO. 

1 49  (Or.)  A  judge  is  not  bound  to  settle  an 
improper  bill  of  exceptions,  though  the  parties 
have  stipulated  that  it  may  be  settled. — Nation- 
al Council  of  Knighta  and  Ladies  of  Security  v. 
McGinn,  138  P.  493. 

8  53  (Or.)  It  is  no  ground  for  demurrer  to  an 
alternative  writ  of  mandamus  to  compel  a  judge 
to  settle  a  biU  of  exceptions  that  the  bill  offer- 
ed is  not  a  proper  one. — National  Council  of 
Knights  and  Ladies  of  Security  v.  McGinn, 
138  P.  493. 

f  56  (Mont.)  On  appeal  from  an  order  setting 
aside  defendant's  default  and  the  judgment  for 
plaintiff  by  default,  the  affidavits  filed  in  sup- 
port of  the  motion  must  be  embodied  in  a  bill 
of  exceptions  certified  by  the  judge;  and  copies 
certified  by  the  clerk  or  attorneys  will  not  be 
considered.— Smith  v.  Kirk,  138  P.  108S. 

EXCHANGE  OF  PROPERTY. 

See  Brokers,  »  60,  86;  Fraud,  {{  11,  58,  58; 
Fraudulent  Conveyances,  S  76;  Mortgages,  f 
216;  Principal  and  Agent,  S  23;  Trusts,  { 
95. 

{  7  (Or.)  Under  a  contract  to  exchange  lands 
of  unequal  value,  one  of  the  deeds  being_  placed 
in  escrow  till  the  balance  of  the  price  is  paid, 
the  results  are  the  same  as  under  a  sale,  reserv- 
ing title  in  the  vendor,  with  tiond  for  title  when 
the  price,  interest,  and  taxes  are  paid.— Thiene* 
▼.  fVancis,  138  P.  845. 


EXECUTION. 

See  Appeal  and  Error,  tS  ^SS, 

Oigitized  by 
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I.  NATUBE  AKD  SSSEHTEAUI  IK 
GENEBAX. 

t3  (Wash.)  Bern.  &  Bal.  Code.  {|  469,  460, 
providing  that  after  six  years  from  rendition  a 
judgment  sliall  cease  to  be  a  lien,  by  implication 
makes  an  execution  valid  if  issued  within  six 
years,  and  supersedes  the  former  statute.  Rem. 
A  Bal.  Code,  |  510,  providing  that  an  execu- 
tion issued  more  than  five  years  after  judgment 
ia  void.— Catton  v.  BeehUng,  138  P.  669. 

m.  ISSUANCE,    FORM,   AND    BEQTJI- 
SIXES   OF  WRIT. 

I  99  (N.M.)  Failure  to  indorse  upon  an  alias 
or  plnries  execution  the  number  of  previous  exe- 
cutions, as  required  by  Rev.  Civ.  St.  Tex.  1911, 
art.  3729,  subd.  7,  is  an  irregularity,  which 
does  not  render  the  execution  and  sale  there- 
under void.— McHillen  v.  First  Nat.  Bank,  138 
P.  265. 

Where  a  second  execution  was  levied  on  prop- 
erty which  was  sold  pursuant  thereto,  and  all 
the  proceedings  were  valid,  the  issuance  and 
levy  of  a  third  execution  upon  the  same  proper- 
ty and  sale  thereof  was  void. — Id. 

The  issuance  of  a  third  execution  and  sale  of 
property  levied  on  thereunder  may  be  disregard- 
ed when  issued  and  had  upon  the  erroneous 
theory  that  the  second  execution,  under  which  a 
sale  was  had,  was  void. — Id. 

Where  plaintiff  contends  that  an  execution 
was  regular  and  valid  and  a  discharge  of  the 
indebtedness  of  his  assignor  to  plaintiff  in  such 
execution,  and  it  was  not  shown  that  his  as- 
signor caused  a  third  execution  to  issue,  or  that 
he  acquiesced  therein,  plaintiff  was  not  estopped 
to  deny  that  such  third  execution  was  void.— Id. 

VI.  CLAIMS  BT  THIBB  PEBSONS. 

S  186  (Kan.)  The  terms  of  a  bond  executed 
by  third  persons  claiming  cattle  seized  on  exe- 
cution held  not  to  estop  them  from  claiming  ti- 
tle to  the  cattle  in  a  suit  on  the  bond  by  the 
execution  creditor,  where  the  terms  disclosed 
that  it  was  not  given  on  behalf  of  the  execution 
debtors  and  contained  an  express  declaration  of 
ownership  in  the  third  persons. — Bowles  Live 
Stock  Commission  Co.  v.  Tate,  138  P.  602. 

Vn.   SAI.E. 

(A)   Manner,    Condnct,   Vnlldltri  and   Con- 
flrmtnar  or  Vacatlnar. 

{245  (N.M.)  Statutory  provisions  as  to  the 
order  of  an  execution  sale  and  the  manner  of 
making  it  may  be  waived  by  defendant,  and 
Are  waived  unless  he  moves  promptly. — ^McMillen 
V.  First  Nat.  Bank.  138  P.  265. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Adverse  Possession,  J  62;  Attorney  and 
Client,  §  128;  Courts,  {  200%;  Exceptions, 
BiU  of,  I  10;  Husband  and  Wife,  i  14; 
Trusts,  §369;  Venue,  i  32;  Wills. 

n.  APPOINTMENT.    QUALIFICATION, 
AND  TENUBE. 

{20  (Wyo.)  Under  Comp.  St.  1910,  §  5513, 
the  right  to  adminiBtration  given  the  children 
of  deceased  by  section  5302  can  be  exercised 
only  by  the  filing  of  a  petition. — In  re  Barrett's 
Estate,  138  P.  865. 

Under  Comp.  St.  1910,  {{  5502,  6603,  5613, 
when  two  of  four  children  joined  in  asking  the 
ap^intment  of  one  of  the  others,  they  thereby 
waived  their  own  rights. — Id. 

Under  Comp.  St  1910,  {{  6502,  SSOS,  6613, 
6516,  6517,  where  two  children  med  petitions, 
one  nling  opposition  to  that  of  the  other,  whose 
appointment  the  remaining  children  joined  in 
requesting,  the  court,  having  found  both  com- 
petent, could  only  appoint  one  or  the  other  or 


both  of  the  two  petitioning,  and   the  appoint- 
ment of  one  of  the  others  was  erroneous. — Id. 

Where  two  children  petitioned  for  letter  of 
administration,  but  the  court,  though  finding 
both  competent,  denied  both  applications,  and 
erroneously  appointed  a  third  child,  upon  appeal 
by  one  of  the  petitioners,  the  other  failed  to 
appeal,  so  that  the  judgment  as  to  him  became 
iinal,  the  cause  will  be  remanded,  with  direc- 
tions to  appoint  the  appellant. — Id. 

IV.   COLLECTION  AND  MANAGEMENT 
OF  ESTATE. 

(B)   Real  Prop«rtr  wad  Interest*  Therein. 

§  131  (Okl.)  Under  Laws  of  Arkansas  in  force 
in  the  Indian  Territory  prior  to  statehood,  an 
administrator  could  control  the  lands  of  his 
intestate  only  to  pay  his  debts,  and  where  there 
were  no  debts  he  could  not  sue  to  recover  rents 
accruing  after  decedent's  death.— Moseley  v. 
McBrlde,  138  P.  138. 

VL  ALLOWANCE  Ain>  PAYMENT  OF 

CLAIMS. 

(A)  LlabllttleB  ot  Batate. 

{213  (Mont)  That  the  attorney  for  an  exec- 
utor, in  drawing,  as  a  favor  to  a  claimant,  a 
claim  for  money  lent,  stated  that  it  was  on  an 
open  account  for  money  loaned,  while  in  foct  it 
was  on  a  note,  held  to  create  no  estoppel  upon 
the  estate  against  defending  under  the  statute  of 
nonclaim. — Vanderpool  v.  Vanderpool,  138  P. 
772. 

(B)   Presentation  and  Allowance. 

{ 238  (Colo.)  Where  an  administratrix,  with 
the  will  annexed,  told  the  beneficiaries  under  the 
will  that  she  woold  not  assert  any  claim  against 
the  estate,  and  afterwards,  without  notice,  filed 
a  personal  claim  which  was  allowed,  equity 
will  set  the  allowance  aside.- Taylor  v.  Marsb- 
aU,  138  P.  25. 

VII.  mSTBIBUTION   OF  ESTATE. 

{314  (Cal.)  The  fact  that  in  proceedings  for 
the  distribution  of  an  estate  to  wnich  decedent's 
widow  was  a  party,  decedent's  sisters  alleged 
that  the  estate  was  interested  in  certain  prop- 
erty held  by  decedent  and  his  wife  as  tenants 
in  common  did  not  require  a  finding  on  that 
question,  since  the  ultimate  fact  for  the  court's 
determination  was  the  value  of  the  estate. — In 
re  Sbirey's  Estate,  138  P.  994. 

{315  (Cal.)  A  decree  distributing  the  estate 
of  a  testator  is  not  under  Code  C3iv.  Proc.  {{ 
1666,  1667,  relating  to  the  conclusiveness  of 
such  decrees  as  to  the  rights  of  heirs,  legatees, 
or  devisees,  conclusive  against  the  right  of  au 
adopted  child  of  the  testator  to  enforce  an  oral 
agreement  whereby  the  testator  was  to  make 
faun  his  heir.— Rogers  v.  Schlotterback,  138  P. 
728. 

X.   ACTIONS. 

{43f  (Mont.)  Under  Rev.  Codes  {{  7529, 
7532,  making  the  presentation  of  claims  against 
an  estate  in  a  prescribed  form  a  condition  pre- 
cedent to  action  thereon,  presentation  of  a  claim 
upon  an  open  account  for  money  loaned  would 
not  sustain  an  action  upon  a  note,  there  being 
such  variance  as  to  amount  to  failure  of  prool 
—Vanderpool  v.  Vanderpool,  138  P.  772. 

Rev.  Codes,  {  .7625,  providing  that  all  claims 
against  an  estate  arising  upon  contracts  must 
be  presented  within  the  time  limited  in  the  no- 
tice, and  that  any  claim  not  so  presented  is 
barred,  is  a  special  statute  of  nonclaim,  super- 
seding the  general  statutes  of  limitation,  and 
making  compliance  with  its  terms  an  essential 
to  a  right  of  action  on  such  claim. — Id. 

1438  (Cal.)  Under  Code  Ov.  Proc.  f{  385, 
1452,  held  that,  where  an  action  was  revived  by 
an  administrator,  who  was  also  an  heir  of  the 
decedent,  there  was  no  misjoinder  in  allowing 
the  administrator  to  be  a  party  plaintiff  in  both 
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his  representatiTe  and  individual  capacity. — 
Rogers  v.  Schlotterback,  138  P.  728. 

i  443  (Mont.)  Under  Rev.  Codes,  §  7532,  pro- 
viding that  no  action  against  an  estate  shall 
be  maintained  unless  the  claim  is  first  present- 
ed to  the  executor  or  administrator,  a  complaint 
not  expressly  alleging  due  presentation  alto- 
gether fails  to  state  a  cause  of  action. — Vander- 
pool  V.  Vanderpool,  138  P.  772. 

§453  (Cai.)  Where  an  action  U  revived  by 
the  administrator  of  a  decedent  who  was  also 
one  of  the  decedent's  heirs,  the  money  judgment 
should  run  in  favor  of  the  substituted  plaintiff 
in  bis  representative  capacity. — Rogers  v.  Schlot- 
terback, 138  P.  728. 

XI.  ACOOVNTINO  AND  SETTLEMENT. 
(A)   Dnty  to  Aeeonnt. 

{465  (Kan.)  Where  the  administrator  of  his 
deceased  wife  has  received  money  either  from 
the  sale  of  bis  own  property  or  that  of  his  wife. 
he  should  make  an  inventory  thereof  in  his  final 
account,  and  set  up  any  claim  he  or  any  other 
person  may  have  thereto. — Gille  y.  Eknmons, 
138  P.  608. 

(B)  Statlaar.    S«tUiiiv>    Openlnc,   and    Be- 
▼ievr. 

I  516  (Okl.)  A  salt  to  vacate  an  order  approv- 
ing an  administrator's  final  settlement  Is  a  di- 
rect attack  thereon,  though  plaintiff  seeks 
other  relief  in  the  same  suit — Johnaon  v. 
FiltBcb,  138  P.  165. 

EXEMPTIONS. 

See  Homestead. 

EXPERT  TESTIMONY. 

See  Evidence,  M  61S-571. 


FACTORS. 


See  Broken. 


FALSE  IMPRISONMENT. 

Z.   OlVn.  LIABII.ITT. 

(A)   Aeta  ConiitltntliiK  False  Imprliionimeitt 
•md  lilabUltr  Therefor. 

S2  (Mont)  Under  Rev.  Codes,  S  8324,  defin- 
ing false  imprisonment  as  the  unlawful  viola- 
tion of  the  personal  liberty  of  another,  the  gist 
of  the  offense  ia  the  unlawful  detention. — Steph- 
ens V.  Conley,  138  P.  189. 

g  1 1  (Mont.)  Under  Rev.  Codes,  §  9737,  a 
convict  although  entitled  to  freedom  on  account 
of  good  conduct,  cannot  recover  against  the 
warden  for  false  imprisonment  until  the  board 
grants  a  commutation. — Stephens  v.  Conley,  138 
P.  189. 

FALSE  PRETENSES. 

See  Attorney  and  Client,  {  44;   Criminal  Law, 
§  372. 

§  16  (Colo.)  Accused,  who  advertised  for  sale 
an  interest  in  a  business,  and  when  prosecuting 
witness  answered  at  the  address  given,  where 
accused  had  a  well-fitted  office,  told  him  that 
accused's  partner  wished  to  sell  a  half  interest 
for  the  small  price  named,  which  prosecuting 
witness  purchased,  when  in  fact  the  alleged  firm 
had  no  business  whatever,  held  guilty  of  obtain- 
ing money  by  the  "confidence  game,"  contrary  to 
Rev.  St  1908,  §  1783.— Elliott  v.  People,  138 
P.  39. 

"Confidence  game,"  as  used  in  Rev.  St  1906, 
t  1783^  means,  generally  speaking,  a  swindUng 
operation  by  which  advantage  is  taken  of  the 
confidence  reposed  in  the  swindler ;  the  obtain- 
ing of  money  l^  the  means  or  use  of  something 
false.— Id. 

Rev.  St  1908,  §  1783,  includes  all  swindles 
perpetrated  by  any  fraudulent  device  which  is 


used  to  gain  the  confidence  of  the  penon  de- 
frauded.—Id. 

FAMILY  BIBLL 

Entries  as  evidence,  see  Criminal  law,  {  434. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  i  27;  Master  and  Servant,  U 
204,  250. 

FENCES. 

See  Contracts,  f  196 ;   Criminal  Law,  t  890. 

{  28  (Colo.)  It  was  not  a  defense  to  a  prose- 
cution for  pulling  down  a  fence  that  it  ob- 
structed a  road  not  shown  to  be  a  public  high- 
way.—Olson  V.  People,  138  P.  21. 

On  trial  for  malicious  mischief  in  pulling 
down  fence,  evidence  held  to  justify  finding, 
though  defendant  was  seen  to  pull  out  but  one 
post,  that  he  had  pulled  out  others.— Id. 

Evidence  that  accused  pulled  out  a  post  or 
imsts  of  a  fence  in  process  of  erection  support- 
ed a  charge  of  pulling  down  and  destroying  a 
fence. — Id. 

8  28  (Kan.)  In  a  prosecution  for  tlirowing 
down  a  fence  and  driving  across  lands  in  viola- 
tion of  Gen.  St  1909,  f  9693,  as  amended  by 
Laws  1911,  c  166,  it  was  not  error  to  exclude 
evidence  as  to  defendant's  rights  in  a  tract  of 
land  not  in  controversy  in  the  action. — State  v. 
Adams,  138  P.  580. 

In  a  prosecution  for  throwing  down  a  fence 
in  violation  of  Gen.  St  1909,  i  9693,  as  amend- 
ed by  Laws  1911,  c.  166,  the  refusal  to  submit 
to  the  jury  whether  defendant  removed  the 
fence  under  an  honest  mistake,  believing  that  it 
was  upon  school  land  to  which  he  had  a  claim, 
held  not  error. — Id. 

Neither  malice  nor  willfulness  is  an  ingredi- 
ent of  the  offense  of  throwing  down  a  fence  and 
driving  across  another's  lands  in  violation  of 
Gen.  St  1909,  f  9693,  as  amended  by  Laws 
1911,  c.  166.— Id. 

FILING. 

See  Appeal  and  Error,  H  623,  938. 

FINAL  JUDGMENT. 

See  Appeal  and  Error,  H  76,  80. 

FINDING  LOST  GOODS. 

t  8  (Mont)  One  suing  for  compensation  and 
reward  for  finding  a  band  of  sheep,  on  the  the- 
ory that  Rev.  Codes,  $§  5178-5186,  relating  to 
finding  of  lost  property,  included  the  finding  of 
estray  domestic  animals,  held  required  to  aver 
that  they  were  lost— Kirk  v.  Smith,  138  P. 
1088. 

Under  Rev.  Codes.  §§  6146,  5154,  5178,  6181. 
relating  to  the  rights  and  obligations .  of  the 
finder  of  a  thing  lost,  held  that,  in  an  action 
for  compensation  for  finding  lost  property,  the 
submission  of  plaintifiTs  right  to  recover  a 
gratuity  or  reward  in  addition  to  compensation 
was  error. — Id. 

The  fact  that  plaintiff  was  caring  for  other 
sheep  at  the  same  time  held  no  obstacle  to  his 
recovery  for  services,  expenses,  etc.,  about  the 
band,  where  his  evidence  disclosed  the  value  of 
labor,  feed,  etc.,  given  to  such  band.— Id. 

FINDINGS. 

See  Appeal  and  Error,  M27S,  992-1011:  Emi- 
nent Domain,  |  238;  Trial,  Si  350,  359,  395- 
404. 

FINES. 

See  Criminal  Law,  H  1076,  1084. 

FIREMEN. 

See  Master  and  Servant,  (  13;  ^nicipal  Cor- 
porations,  J  194.      ^^^^^^^  ^^^  LjOOgle 
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FIRES. 

See  Constitutional  Law,  {{  247,  302,  303;  Mu- 
nicipal Corporati(si8,  S  1001;  Negligence,  ti 
18.  108,  119,  136;  Railroads,  S  480;  SUt- 
ntes,  I  117. 

FORECLOSURL 

Sm  Mortgages.  {{  372-644. 

FOREIGN  CORPORATIONS. 

Sm  Gorporations,  H  648-683. 

FORFEITURES. 

See  Insorance,  {{  313-364:  Logs  and  Lodging, 
i'  3;  Mines  and  Minerals,  i  64;  Navigable 
Waters,  {  37;  Vendor  and  Purchaser,  g|  93, 
99 

FORGERY. 

17  (Idaho)  Under  Bev.  Codes,  i  7028,  an 
information  before  a  probate  judge  charging  in- 
sanity may  be  a  subject  of  forgery. — State  t. 
Burtenshaw,  138  P.  1105. 

S  26  (Idaho)  An  information  held  insufficient 
to  charge  forgery  where  it  did  not  disclose  the 
name  forged,  the  name  or  identity  of  the  per- 
son intended  to  be  injured,  or  the  manner  in 
which  the  injury  was  to  be  accomplished.— State 
T.  Bnrtenshaw,  138  P.  1106. 

FORMER  ADJUDICATION. 

See  Judgment.  H  686,  696,  634-744. 

FORNICATION. 

See  Incest 

{  I  (Kan.)  Volnntary  iUiciJ:  intercourse  be- 
tween two  persons,  one  married  and  the  other 
single,  is  "fornication"  in  the  latter.— State  v. 
Ling,  138  P.  682. 

FRANCHISES. 

See  Blectridty,  {  4. 

FRAUD. 

See  Appeal  and  Error,  §{  173,  1039;  Bro- 
kers, §  102;  Contracts,  |i  100.  324;  Crim- 
inal Law,  I  552:  Elections,  §  186;  ITalse  Pre- 
tenses, i  16;  Frauds,  Statute  of;  Fraudu- 
lent (Jonveyances ;  Gifts,  §§  80,  82;  Guard- 
ian and  Ward,  g  146 ;  Insurance,  §  553 ;  Lim- 
itation  of  Actions,    §§_100,    104 j     Municipal 


i  114;    Waters  and  Water  Courses,  g  IIL 


I.  DECEPTION   COMSTITUTINO 

FBAITD,  AND  MABIT.TTY 

THEBEFOB. 

§  9  (Or.)  To  constitute  actionable  fraud,  the 
defendant  must  hare  made  a  material  false 
representation  knowingly  or  recklpssly.  with 
intention  that  it  be  acted  on,  and  plaintiff  must 
have  acted  on  it  to  his  injury. — Wheelwright 
v.  Vanderbilt,  138  P.  857. 

J  I  iO  (Kan.)  A  vendor's  false  representations 
ative  to  the  law  of  another  state  may  be  the 
basis  of  an  action  for  damages  for  fraud.— Epp 
V.  Hinton,  138  P.  676. 

A  vendor's  false  representations  that  the  own- 
ershi|>  of  the  land  carries  with  it  the  privilege 
of  using  water  for  its  irrigation  may  be  the 
basis  for  recovery  of  damages  by  the  purchaser, 
though  the  vendor  does  not  represent  that  a 
formal  water  right  has  been  granted. — Id. 


i  1 1  (Wash.)  Plaintiff's  representation  that 
his  property  was  worth  ^,500  with  monthly 
rental  of  $12.50,  knowing  that  defendant  in  ex- 
changing property  was  relying  on  the  represen- 
tation, when  in  fact  the  property  was  not 
worth  to  exceed  $650  and  was  rented  for  only 
$7  a  month,  was  not  mere  matter  of  opinion  bat 
constituted  actionable  fraud.^Tacoby  v.  Holla- 
da.  138  P.  658. 

1 20  (Or.)  Misrepresentations,  to  constitute 
fraud,  must  be  such  as  would  deceive  a  person 
of  ordinary  prudence. — Wheelwright  v.  Vander- 
bilt. 138  P.  857. 

II.  ACTIONS. 

(B)   Partien  aad  Pleadlnar. 

§  46  (Or.)  A  complaint  for  fraud  in  overstat- 
ing the  price  paid  for  land  by  the  corporation 
of  whidi  defendant  is  a  directojr  and  stockhold- 
er to  the  company  in  which  plaintiff  is  a  stock- 
holder, seeking  to  recover  expenses  of  investigat- 
ing plaintiff's  company  to  discover  any  fraud  on 
the  part  of  sncb  company,  held  not  to  state  a 
cause  of  action.— Wheelwright  v.  Vanderbilt,  138 
P.  857. 

(C)  BTtdenee. 

i  57  (Kan.)  In  a  purchaser's  action  for  dam- 
ages from  false  representations,  evidence  of  the 
price  at  which  the  tract  was  estimated  in  ar- 
ranging the  terms  of  the  bargain  is  not  ade- 
quate evidence  of  what  it  would  have  been 
worth  if  the  statements  regarding  it  had  been 
true.— Bpp  V.  Hinton,  138  P.  576. 

{  58  (Kan.)  Evidence,  in  an  action  by  a  party 
to  an  exchange  of  properties  for  damages  from 
fraudulent  representations,  held  to  sustain  a 
verdict  for  plaintiff.— McDanel  v.  Whalen,  188 
P.  S90. 

§58  (Or.)  Fraud  is  a  question  of  fact  prov- 
able by  circumstantial  evidence  or  by  inference. 
— Clough  V.  Dawson,  138  P.  233. 

{  S8  (Wash.)  One  asserting  fraud  as  a  ground 
of  action  must  prove  it  by  clear  and  convincing 
evidence.— Uhlbright  v.  Mulcahy,  138  P.  314. 

In  an  action  for  damages  for  misrepresenta- 
tions concerning  a  mortgage  which  plaintiff 
accepted  as  part  of  the  consideration  for  an  ex- 
change of  uroperty,  evidence  held  insufficient  to 
establish  uie  misrepresentations.— Id. 

(D)  Damaarea. 

1 59  (Kan.)  The  measure  of  a  purchaser's 
damages  for  misrepresentations  relative  to  the 
land  purchased  is  the  difference  between  the  ac- 
tual worth  of  the  land  and  what  it  would  have 
been  worth  had  it  been  as  represented. — Epp  v. 
Hinton,  138  P.  576. 

J  59  (Kan.)  Where  one  party  to  an  exchange 
of  property  made  fraudulent  representations 
held  that  the  measure  of  damages  was  the  dif- 
ference between  the  land  conveyed  and  what  it 
would  have  been  worth  if  of  the  quantity  rep- 
resented, and  of  the  quality  of  the  tract  point- 
ed out.— McUanel  v.  Whalen,  138  P.  590. 

FRAUDS,  STATUTE  OF. 

See  Compromise  and   Settlement,  t  25;    Evi- 
dence, {442;   Trusts,  {  63^. 

Vn.   SAIfS   OF  GOODS. 

(B)  Acseeptance  o<  Part  of  Qooda. 

1 87  ((!!aI.App.)  Under  the  direct  provision 
of  Civ.  Code,  §  1739,  the  buyer  must  receive 
"and"  accept  the  goods  to  take  the  case  out 
of  the  statute  of  frauds,  the  amendment  to  sec- 
tion 1624  and  Code  Civ.  Proc.  g  1973,  changing 
the  words  "receive  and  accept"  to  "receive  or  ac- 
cept," not  changing  the  requirements  or  con- 
struction of  section  1739.— Gard  v.  Ramoa,  138 
P.  108. 
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Vm.  BEQUISITXiS  AITD  BtTFFIOIEirOT 
OF  WBITIirO. 

t  1 1 6  (Kan.)  A  written  note  or  memorandum 
signed  by  an  agent  relatwe  to  a  lease  of  land 
for  more  than  one  year  does  not  take  such  lease 
out  from  under  the  statute  of  frauds  where  not 
authorized  in  writing  by  the  owner. — Smith  v. 
Schri7er,  138  P.  584. 

nC.  OPERATION  AND  EFFECT  OF 
STATUTE. 

I  131  (Wash.)  Where  the  only  performance 
was  by  the  vendor,  who  placed  in  escrow  a  deed, 
mortgage,  and  notes  to  be  delivered  on  payment 
of  certain  installment,  and  after  two  months 
the  vendor  gave  notice  that  they  would  be  with- 
drawn, but  the  vendee  did  nothing,  there  was 
no  such  part  performance  as  to  render  binding 
an  oral  agreement  modifying  the  contract  of 
sale.— Reard  v.  Kphrata  Orchard  Homes  Co., 
138  P.  678. 

X.  PLEASING.  EVIDENCE.  TKIAI.. 
AND  REVIEW. 

{  1 57  (Cal.  App.)  It  cannot  be  claimed  that  de- 
fendant waived  the  defense  of  the  statute  of 
frauds,  in  an  action  for  goods  sold,  by  failing 
to  object  to  oral  evidence  to  prove  the  agree- 
ment; the  offer  being  a  step  in  the  order  of 
proof  required  by  the  statute  of  frauds,  and  be- 
iog  admissible  when  followed  by  other  evidence 
to  take  the  agreement  out  of  the  statute. — Gard 
T.  Ramos,  138  P.  108. 

FRAUDULENT  CONVEYANCES. 

See  EJvidence,  I  230. 

I.  TRANSFERS   AND   TRANSACTIONS 
INVALID. 


(A)  Orovrnda  of  InTalldltr  In  General. 

i  3  (Or.)  The  bulk  sales  law  (L.  O.  L.  |S  6069- 
6071),  requiring  the  buyer  of  a  stock  in  bulk 
to  comply  with  certain  requirements  before  com- 
pleting the  transaction,  is  constitutional. — Coach 
v.  Gage,  138  P.  847. 

(O)  Propertr  and  Rlarl>ts  Tranaterred. 

(43  (Or.)  Where  provision  for  the  payment 
of  the  price  of  land  to  the  vendor's  wife  was 
made  to  put  it  out  of  the  reach  of  creditors,  a 
creditor  could  recover  the  money,  notwithstand- 
ing a  claim  that  it  was  to  be  paid  for  the  in- 
choate dower  interest. — ^Templeton  v.  Cook,  138 
P.  230. 

§  47  (Or.)  The  bulk  sales  law  (L.  O.  l>.  S§  6069, 
6070)  does  not  raise  a  conclusive  presumption 
of  fraud  against  the  buyer  of  a  stock  in  bulk 
in  case  of  the  accidental  omission  of  the  name 
of  a  creditor  from  the  list  furnished  him. — 
Coacb  r.  Gage,  138  P.  847. 

(B)   ConalderatloB. 

{  76  (Cal.)  Where  an  alleged  fraudulent  gran- 
tee of  land  worth  $170,000  transferred  to  the 
frantor  in  exchange  therefor  property  worth 
166,605,  the  difference  in  the  value  was  so  slight 
as  not  to  affect  the  question  of  valuable  con- 
sideration.—ScboUe  T.  Finnell,  138  P.  746. 

(I)  Retention   of  Poaaeaalon   or   Apparent 
Title  by  Orantor. 

§  146  (Cal.)  Retention  of  possession  by  gran- 
tor held  not  evidence  of  fraud,  where,  from  the 
relationship  and  from  business  associations,  it 
might  naturally  be  expected  that  the  grantor 
would  remain  on  the  property  and  assist  in  its 
management— SchoUe  y.  Finnell,  138  P.  746. 

i  154  (Cal.)  Delay  in  recording  deeds  made 
In  January,  1898,  until  September  1900,  and, 
in  the  case  of  one  deed,  until  1902,  held  not 
prima  facie  evidence  of  a  fraud.— Scholle  ?.  Fia- 
neU,  138  P.  748. 


(J)  Knowledge  and  Intent  of  Onustee. 

t  158  (Cal.)  That  an  aUeged  fraudulent  gran- 
tee knew  grantor  intended  to  use  consideration 
in  paying  certain  creditors  in  preference  to 
others  held  not  to  show  a  fraudulent  intent— 
Scholle  v.  Finnell.  138  P.  746. 

in.  REBIEDIES   OF  CREDITORS   AND 
PURCHASERS. 

(6)  Bvldence. 

1282  (Cal.)  In  an  action  to  set  aside  an  al- 
leged fraudulent  conveyance  supported  by  a  val- 
uable consideration,  plaintiff  must  show  that 
the  grantee  had  knowledge,  and  took  the  con- 
veyance in  aid,  of  a  fraudulent  intent— SchoUe 

V.  Finnell,  138  P.  746. 

8  298  (Cal.)  Evidence  held  to  support  finding 
that  conveyance  by  insolvent  debtor,  supported 
by  valuable  consideration,  was  in  good  faith  and 
without  intent  to  defraud.— Scholle  v.  Finnell. 
138  P.  746. 

{301  (Cal.)  Evidence  held  to  justify  the  con- 
clusion that  a  conveyance  by  insolvent  debtor  to 
son  was  not  fraudulent,  though  the  son  knew  of 
the  father's  Insolvency.- Scholle  ▼.  Finnell,  138 
P.  746. 

That  the  grantee  paid  taxes  by  checks  drawn 
on  account  in  the  name  of  the  father  held  not 
evidence  of  a  fraudulent  intent,  where  such  ac- 
count, by  arrangement  was  drawn  on  by  botii 
the  father  and  sons. — Id. 

GARNISHMENT. 

VI.  PBOOEEDINOS  TO  SUPPORT  OK 

ENFORCE. 

$  164  (Colo.)  In  garnishment  proceedings,  evi- 
dence held  insufficient  to  warrant  a  verdict  find- 
ing that  an  automobile  in  the  possession  of  the 
garnishee  was  the  property  of  the  principal  de- 
fendant—Colbum  Automobile  Co.  v.  Soper,  138 
P.  84. 

GAS. 

See  Constitational  Law,  I  101;  Gorporationi, 
i  394. 

GENERAL  MANAGER. 

See  Corporationa,  |  399. 

GIFTS. 

See  Appeal  and  Error,  S  1047;  Cancellation 
of  Instrument^  §  34 :  Perpetuities ;  Public 
Lends,  {  53 ;    Specific  Performance,  {{  32,  85. 

I.  INTER  VIVOS. 

§  5  (Or.)  Where  plaintiff,  as  tenant  was  pay- 
ing a  yearly  rental,  an  oral  promise  to  convey 
to  him  if  be  would  pay  the  taxes  and  assess- 
ments, amounting  to  less  than  the  rental,  waa 
merely  an  oral  agreement  to  make  a  gift.— Ton- 
seth  V.  Larsen,  138  P.  1080. 

{31  (Kan.)  An  actual  or  construotive  deliv- 
ery is  essential  to  a  valid  gift  of  a  note.^ 
Wood  T.  Bank  of  Whitewater,  138  P.  412. 

II.  CAUSA  MORTIS. 

{62  (Or.)  A  gift  causa  mortis  must  be  com- 
pletely executed,  go  into  immediate  effect,  and 
be  accompanied  by  complete  delivery. — ^Baber  y. 
Caples,  138  P.  472. 

{  64  (Or.)  Whether  a  gift  of  a  note  or  chose 
in  action  is  causa  mortis  or  inter  vivos,  actual 
delivery  is  sufficient,  without  assignment  or 
indorsement— Baber  v.  Caples,  138  P.  472. 

{71  (Or.)  Gifts  causa  mortis,  hy  competent 
persons,  fully  executed,  are  valid,  in  the  ab- 
sence of  fraud  and  undue  influence,  if  cred- 
itors are  not  affected.— Baber  v.  Caples,  138 
P.   472. 

{ 80  (Or.)  While  gifts  causa  mortis  are  sus- 
tained only  on  clear  proo^  there  is  no  preanm]^ 
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tion  of  law  against  tbem.— Baber  t.  Caples,  138 
P.  472. 

Where  a  relation  of  confidence  exists,  as  be- 
tween a  man  and  woman  engaged  to  be  married, 
the  donee  causa  mortis  must  show  that  the  gift 
was  not  obtained  by  fraud  or  undue  influence. 
—Id. 

$82  (Or.)  Evidence  held  to  show  that  dece- 
dent indorsed  and  delivered  notes  to  defend- 
ant with  intent  to  vest  title,  and  that  he  accept- 
ed them  as  a  inft  causa  mortis.— Baber  y. 
Caples,  138  P.  472. 

Evidence  held  to  show  that  a  gift  causa  mortis 
was  not  induced  b;  fraud  or  undue  influence. 

GOOD  FAITH. 

See  Sales,   {  241;    Vendor  and  Purchaser,   S 
239. 

GRAMMAR. 

See  Indictment  and  Information,  |  79. 

GRAND  JURY. 

See  Criminal  Law,  |  400;    Indictment  and  In- 
formation ;  Perjury,  H  11,  36. 

GUARANTY. 

See  Indemnity. 

GUARDIAN  AND  WARD. 

See  Indians,  t  27. 

.VI.  ACCOUNTUfO  AHB  SETTLEMENT. 

I  146  (Wash.)  In  an  action  against  a  guardi- 
an and  others  for  an  accounting  wherein  there 
was  a  charge  made  of  conspiracy  to  defraud  the 
wards  of  corporate  stock  belonging  to  their 
Other's  estate,  evidence  held  to  support  a  find- 
ing that  the  wards  bad  received  more  than  the 
amount  due  them  from  the  estate. — Smith  v. 
Kent  Lumber  Co.,  138  P.  879. 

HABEAS  CORPUS. 

See  Infants,  t  10.  - 

I.  NATUBE   AND   OKOVND8   OF 
REMEDY. 

125  (Or.)  Under  L.  O.  L.  ||  628,  641,  643, 
no  relief  can  be  had  by  habeas  corpus  unless 
the  order  or  process  on  which  the  petitioner  is 
detained  is  utterly  void.— Ex  parte  Foster,  138 
P.  849. 

§27  (OkI.Gr.App.)  The  provisions  of  the  Ha- 
beas Corpus  Act,  limiting  the  scope  of  inquiry, 
apply  only  when  the  court  has  jurisdiction  to 
render  the  particular  judgment,  and  cannot 
preclude  inquiry  as  to  such  jurisdiction.— 'Ex 
parte  Sullivan,  138  P.  815. 

(29  (Okl.Cr.App.)  Habeas  corpus  will  lie  to 
'  inquire  into  the  legality  of  the  imprisonment  of 
a  person  on  a  void  commitment,  or  without  due 
process  of  law,'  and  to  secure  his  discharge 
from  custody,  where  he  is  held  io  violation  of 
his  constitutional  rights.— Ex  parte  Sullivan, 
138  P.  815. 

S  30  (OrJ  Under  L.  O.  L.  |  1592,  as  amended 
by  Laws  1911,  p.  173,  f  7  and  section  1920,  a 
sentence  for  assault  and  robbery,  being  armed 
with  a  dangerous  weapon,  "for  an  indeterminate 
sentence  as  provided  by  law  for  said  crime,"  is 
not  wholly  void,  and  the  prisoner  is  not  entitled 
to  habeas  corpus.— Ex  parte  Foster,  138  P. 
849. 

Where  a  court  having  authority  over  defend- 
ant and  the  subject-matter  imposes  punishment 
of  the  kind  and  at  the  place  provided  by  law, 
though  exceeding  the  term  limited  by  statute, 
he  cannot  be  discharged  on  habeas  corpus  till 
he  has  performed  so  much  of  the  sentence  as 
the  court  had  power  to  impose. — Id. 


n.  JITBISDIOTION.    PROOEEDINOS. 
AND  HKT.TEF. 

{lis  (N.M.)  An  order  in  habeas  corpus  pro- 
ceedings discharging  petitioner  is  not  appeal- 
able ;  Laws  1907,  c.  67,  |  1,  not  granting  such 
right.— Notestine  v.  Bogen,  138  P.  207. 

m.   STTSFENSION  OF  REMEDT. 

f  122  fOkl.Cr.App.)  Under  Const  BiU  of 
Rights,  I  10,  the  writ  of  habeas  corpus  cannot 
be  abrogated,  or  its  efficiency  impwed  by  leg- 
islative action,  nor  can  the  relid  afforded  by 
the  writ  at  common  law  be  placed  beyond  reach 
of  th«  writ— Ex  parte  Sullivan,  138  P.  815. 

HABITUAL  CRIMINALS. 

See  Criminal  Law,  {  1206. 

HANDWRITING. 

See  Bridence,  {  56a 

HARBOR  LINES. 

See  Navigable  .Waters,  ({  2,  14,  87. 

HARMLESS  ERROR. 

See  Anpeal  and  Error.  }|  1033-1072,  U70; 
Criminal  Law,  {§  1166-1172. 

HEALTH. 

See  CoUegea  and  Universitiet,  |  9. 

n.  BEOniiATIONS  AND   OFFENSES. 

f  20  (CaUApp.)  The  Legislature  has  power  to 
pass  general  laws  in  the  nature  of  health  rega- 
lations  relating  to  the  vaccination  of  students 
entering  state  educational  institutioilt.— Wil- 
liams V.  Wheeler,  138  P.  937. 

HEARING. 

See  Appeal  and  Error,  |  833. 

HEARSAY  EVIDENCE 

See  Criminal  Law,  |  415 ;    Evidence,  §  S1& 

HIGHWAYS. 

See  Agricnltnre.  |  8;  Bridges;  Conatitation- 
al  Law,  I  3()0;  Counties,  ft  144,  173-178; 
Bailroads,  f|  96,  97. 

I.   ESTABUSHMENT,  ALTERATION, 
AND  DISCONTINUANCE. 

(A)  Bstebliahment  fey  Prenerlption,  Daer, 
or  Reeocltlon* 

1 7  rWash.)  A  mere  convenient  use  of  a  road 
by  sufferance  of  the  owners  of  the  land  through 
whicb  it  passed  held  not  to  establish  any  pre- 
scriptive right— Fitts  v.  Pierce  County,  138  P. 
885. 

§  17  (Wash.)  A  showing  that  defendant  coun- 
ty had  made  slight  repairs  upon  a  road  during 
22  years,  amounting  to  only  $3.50  during  the 
last  14  years,  when  taken  in  connection  with  a 
disclaimer  by  the  county  commissioners,  held  not 
sufficient  to  establish  a  road  under  Rem.  & 
Bal.  Code,  {  5657,  providing  that  all  public 
roads  used  as  such  for  not  less  than  seven  years, 
and  kept  up  at  public  expense,  shall  be  lawful 
roads.— Fitts  v.  Pierce  County,  138  P.  885. 

(C)   Alteration,     Vacation,     or    Abandon- 
ment. 

1 78  (Wash.)  Acts  of  county  commissioners 
vacating  a  road  and  permitting  its  obstruction 
by  fences  was  a  disclaimer  of  any  right  in  the 
public  to  use  it  as  a  public  highway.— Fitts  v. 
Pierce  County,  138  P.  885. 
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m.  coNSTRiroTioir,  nfPROvEMiiin', 

AND   REPAIR. 

g  99  (Idaho)  Highway  District  Law,  {§  15,  17, 
give  to  highway  commissioners  exclusive  gener- 
al supervision  over  all  highways  within  their 
districts,  except  as  provided  in  section  64,  and 
preclude  the  county  commissioners  from  enter- 
ing into  such  highway  districts  to  build  or  re- 
pair roads  or  bridges. — Baker  v.  Gooding  Coun- 
ty. 138  P.  842. 

WhUe  Sess.  Laws  1011,  c.  60,  §  882b,  author- 
izes the  county  commissioners  to  construct  or 
repair  certain  highways  with  the  consent  of  the 
authorities  controlling  same,  and  to  contract 
for  the  division  of  the  cost,  it  does  not  author- 
ize the  board  to  enter  into  a  plan  for  repairing 
or  constructing  highways  without  the  consent 
of  the  highway  district — Id. 

HOMESTEAD. 

See  Husband  and  Wife,  i  14;  Judgment,  S 
812. 

m.  RIGHTS  OF  SURVlVmO  HUB- 
RAND.  WIPE,  CHITiDRBN, 
OR  HEIRS.    - 

i  141  (Cal.)  The  homestead  vests  absolutely 
in  the  surviving  wife,  without  administration, 
upon  the  husband's  death.— In  re  Shirey's  Es- 
tate, 138  P.  994. 

HOMiCIDL 

See  Criminal  Law,  ||  404,  416,  419,  420,  438, 
479,  519.  656.  673,  755%.  789.  814,  825.  902, 
1144,  lite;   Witnesses,  H  268,  269,  277,  379. 

EL   MURDER. 

1 22  (Cal.)  To  constitute  murder  in  the  first 
degree,  there  must  be  a  willful,  deliberate,  and 
premeditated  killing  as  well  as  malice  afore- 
thought—People V.  Elmore,  138  P.  989. 

III.   ICANSLAUOHTER. 

g  39  (Cal.)  Where  a  person  kills  another  in 
the  heat  of  passion  caused  by  ji  quarrel  amount- 
ing to  provocation,  the  act  is  manslaughter, 
though  he  intends  to  kill  at  the  very  moment  of 
the  killing.— People  v.  Elmore,  188  P.  989. 

VI.  INDICTMENT  AND  INFORMA- 
TION. 

§  1 35  (Idaho)  An  information  charging  merely 
that  defendant  did  unlawfully  and  feloniously 
kill  a  certain  person,  without  stating  the  means 
by  which  the  killing  was  consummated,  held  in- 
sufficienl  to  comply  with  the  requirements  of 
Rev.  Codes,  {  7677,  that  an  information  contain 
"a  statement  of  the  facts  constituting  the  of- 
fense."—State  ▼.  Smith,  138  P.  1107. 

1 142  (Idaho)  An  information  charging  man- 
slaughter is  insufficient  to  authorize  the  intro- 
duction of  evidence  that  defendant  committed 
manslaughter  by  starving  a  patient  under  bis 
care,  where  it  fails  to  state  the  means  employed. 
—State  V.  Smith,  138  P.  1107. 

Vn.   EVIDENCE. 
(B)  AamiHBlbilitr  in  Ciencral. 

I  166  (CaKApp.)  Evidence  that  a  year  before 
the  homicide,  decedent  left  accused's  house  a 
short  time,  and  stated  to  accused  that  he  was 
not  coming  back,  as  they  could  not  get  along 
together,  and  that  on  a  prior  occasion  accused 
had  stated  that  he  knocked  his  brother  over  be- 
cause he  made  him  so  mad  sometimes  that  he 
could  not  help  it,  held  admissible  on  the  ques- 
tion of  motive.— People  v.  Wilson,  138  P.  971. 

f  169  (Cal.App.)  In  a  prosecution  for  killing 
accused's  brother,  evidence  by  a  witness  who 
bad  testified  to  accused  having  struck  decedent, 
that  on  another  occasion  be  heard  a  fall  in  the 
room,  and  accused  came  in  and  said  that  de- 
cedent bad  fallen,  and  he  picked  him  up,  and 
that  the  next  morning  both  of  decedent  s  eyes 


were  shut  keM  not  admisdble.— People  v.  Wil- 
son, 138  P.  971. 

(O)  Dyliiar  Deolarmtions. 

1218  (Cal.App.)  A  dying  declaration  is  ad- 
missible in  evidence  only  when  the  court  is 
reasonably  satisfied  by  evidence  aliunde  that  it 
was  made  under  a  sense  of  impending  death.— 
People  V.  Profumo,  138  P.  109. 

S22I  (CaLApp.)  A  declaration  admitted  as  a 
dying  declaration  should  be  pyea  weight  by  the 
jury  only  when  the^  are  satisfied  beyond  a  rea- 
sonable doubt  that  it  was  made  by  the  declarant 
as  a  dying  person,  and  under  a  sense  of  impend- 
ing death.— People  t.  Profumo,  138  P.  109. 

(B)  'Weiarht  and  Safflelener. 

1 228  (CaL)  In  a  prosecution  for  homicide  by 
means  of  an  abortion,  evidence  held  to  estab- 
lish the  corpus  delicti.— People  v.  Wright,  138 
P.  349. 

{228  (CU.App.)  Evidence  in  a  homicide  case 
held  sufficient  to  show  that  a  crime  had  been 
committed.— People  v.  Cramley,  138  P.  123. 

1231  (CaL)  That  one  who  killed  another  in 
a  fight  which  be  had  tried  to  avoid,  though  he 
must  have  known  there  were  eyewitnesses,  tried 
to  deceive  the  officer  who  arrested  him  by  deny- 
ing that  he  committed  the  act,  did  not  show 
malice.— People  v.  Elmore,  138  P.  989. 

{ 234  (Utah)  Evidence,  in  a  prosecution  for 
murder  occurring  during  an  attack  in  a  saloon 
in  which  one  of  the  robbers  was  killed  and  one 
escaped,  held  insufficient  to  identifv  accused  as 
the  murderer.— State  v.  Hill,  138  t.  1149. 

{233  (Cal.)  In  a  prosecution  for  homicide  by- 
means  of  an  abortion,  evidence  held  to  sustain 
a  conviction.— People  v.  Wright,  138  P.  349. 

S236  (Okl.Cr.App.)  Evidence  held  to  show 
that  deceased  died  from  injuries  from  an  un- 
provoked assault.— Terrell  v.  State,  138  P.  1039. 

§250  (CaLApp.)  Evidence  held  sufficient  to 
sustain  a  conviction  of  manslaughter.— People 
V.  Cramley,  138  P.  123. 

{  254  (CaL)  Evidence  held  insufficient  to  sup- 
port conclusion  that  fatal  wound  was  inflicted 
otherwise  than  as  the  result  of  sudden  passion, 
and  hence  conviction  for  murder  in  the  second 
degree  could  not  be  mutained.— People  v.  El- 
more, 138  P.  989. 

§253  (Okl.Cr.App.)  Evidence  held  to  sustain 
a  conviction  of  manslaughter  in  the  first  de- 
gree.—Stealer  V.  State,  138  P.  396. 

§255  (Okl.CrJlpp.)  Evidence  held  to  sustain 
a  conviction  of  manslaughter  in  the  second  de- 
gree.—TerreU  V.  State,  188  P.  1039. 

Vm.  TRIAIk 

(A)   Oomdnot  In  General. 

{  260  (CaLApp.)  Where,  on  accused's  request, 
the  jury  was  permitted  to  view  the  premises  in 
which  the  homicide  occurred  on  November  23d,  • 
the  state  could  show  that  the  rooms  were 
cleaned  after  the  homicide. — People  v.  Cramley, 
138  P.  123. 

(O)   InntrnetlanB. 

§  292  (Colo.)  A  conviction  may  be  had  under 
Rev.  St.  1908,  §  1658,  for  an  assault  with  in- 
tent to  commit  murder,  even  though  the  offense 
would  not  have  been  murder  in  the  first  degree 
had  death  ensued ;  and  hence,  in  a  prosecution 
for  assault  with  intent  to  commit  murder,  an  in- 
struction on  intent  need  not  require  accused's 
intent  to  have  been  to  commit  murder  in  the 
first  degree.— Dillulo  v.  People,  138  P.  33. 

§  307  (Cal.)  Under  Pen.  Code,  §  189,  provid- 
ing that  death  resulting  from  abortion  is  mor- 
der  in  the  second  degree,  if  the  defense  rests 
simply  on  a  denial  of  the  crime  the  court  should 
limit  its  instructionB  to  that  degree  of  murder, 
but  if  the  evidence  tends  to  show  manslaugh- 
ter such  offense  should  also  be  submitted. — 
People  V.  Wright,  188  P.  848t  (^^^^1^ 
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{309  (CaLApp.)  Failure  to  instruct  on  man- 
slaughter in  a  homicide  case  was  not  error 
where  the  elements  of  the  crime  of  manslaughter 
were  not  reasonaBly  deducibie  from  the  facts 
proven.— People  v.  Profumo,  138  P.  109. 

X.  APPEAIi  Aim  EKBOR. 

{  340  (Cal.App.)  Under  conflicting  evidence  as 
to  who  fired  the  fatal  shot,  held,  that  it  became 
the  duty  of  the  appellate  court,  u<ider  CJonsL  art. 
6,  I  4^,  to  examine  the  entire  cause  to  deter- 
mine whether  an  erroneous  instruction  was 
ground  for  reversal.— People  v.  Profumo,  138  P. 
109. 

Under  the  evidence  in  a  homicide  case,  the 
giving  of  an  instruction,  that  the  jury  were  "at 
Uberty"  to  disregard  a  declaration  introduced  as 
a  dying  declaration,  unless  satisfied  that  it  was 
made  under  sense  of  impending  death,  held 
harmless. — Id. 

i  340  (Cal.App.)  Accused  should  not  complain 
of  submissions  of  the  question  of  manslaughter 
by  instructions  defining  it,  where  the  jury  might 
have  returned  a  verdict  for  a  higher  degree  of 
offense  under  the  evidence. — People  v.  Cramley, 
138  P.  123. 

1 340  (Utah)  In  view  of  instructions  and  of 
the  fact  that  the  jury  convicted  of  first  degree 
murder  without  recommending  life  imprison- 
ment, which  they  were  instructed  they  could 
do,  held,  that  accused  could  not  have  been  prej- 
udiced by  failure  to  instruct  as  to  the  punish- 
ment appropriate  to  the  lower  grades  of  homi- 
cide.—State  V.  Dye,  138  P.  1193. 

HOURS  OF  LABOR. 


16;    Master  and 
Corporations,    §§ 


See  Customs  and  Usages^, 
Servant,  I  13;  MnniciT 
104,  339. 

HUSBAND  AND  WIFE. 

See  Adultery ;  Appeal  and  Error,  H  386,  883, 
1047 ;  Bankruptcy.  §418 ;  Continuance,  i  22 ; 
Covenants,  f  22;  Evidence,  |  80;  Fraudu- 
lent Conveyances,  §  43 ;  Homestead ;  Jury, 
8  116 ;  Munioipal  Corporations,  §  292 ;  Trial, 
1  258;  Trusts,  §§  81,  86,  89;  WUls,  H  163, 
166. 

I.  MUTVAI.  RIGHTS,  DUTIES,  AlfD 
LIABILITIES. 

1 14  (Cal.)  The  presumption  raised  by  Civ. 
Code,  f  164,  that  a  conveyance  to  husband  and 
wife  creates  a  tenancy  in  common  is  not  con- 
clusive as  to  persons  who  are  not  purchasers  of 
the  land  nor  incumbrancers,  so  that  an  admin- 
istratrix could  show  in  distribution  proceedings 
that  the  homestead  was  declared  upon  land 
which  was  community  property. — In  re  Shirey's 
Estate,  138  P.  994. 

f  14  (Cal.App.)  The  presumption,  created  by 
Civ.  Code,  §  1°^.  that,  in  ease  of  a  conveyance 
to  a  married  woman  and  husband,  she  takes  as 
a  tenant  in  common  may  be  rebutted  by  other 
testimony. — Volquards  v.  Myers,  138  P.  963. 

In  a  suit  by  a  husband  to  establish  his  wife's 
want  of  interest  in  propertj^  conveyed  to  them 
as  husband  and  wife,  a  finding  holding  that  the 
presumption  that  they  took  as  tenants  in  com- 
mon was  not  overcome  held  not  so  contrary  to 
the  evidence  as  to  be  disturbed  on  appeal. — Id. 

IV.  DISABILITIES  AND   PBIVILEOES 

OF  COVEKXTTRE. 

(B)  Tortn. 

$  102  (Ariz.)  At  common  law  the  hosband  is 

liable  for  the  torts  of  his  wife  committed  during 
coverture. — Hageman  v.  Vanderdoes,  138  P. 
1053. 

The  common-law  liability  of  a  husband  for 
the  torts  of  his  wife  is  abrogated  as  to  torts  con- 
nected with  her  separate  property  by  the  mar- 
ried w(Hnen  statutes. — Id. 


Under  Laws  1907,  c.  10,  $  8,  adopting  the 
common  law  so  far  as  consistent  with  the  con- 
ditions of  the  state.  Civ.  Code,  1901,  pars.  1302, 
1304,  3102-3106,  3100,  1429,  held,  that  the 
common-law  liability  of  the  husband  for  the 
voluntary  torts  of  his  wife  does  not  now  ex- 
ist in  Arizona. — ^Id. 

V.   linFE'S   SEPARATE  ESTATE. 
(A)   MThut   Coaatltmteii. 

{  1 28  (Wash.)  A  husband  and  wife  may  orally 
agree  that  compensation  for  services  rendered 
by  the  wife  to  another  should  be  her  separate 
property.— Gage  v.  Gage,  138  P.  886. 

I  133  (Idaho)  Evidence,  in  an  action  for  dam- 
ages and  to  restrain  a  sheriff  from  selling  two 
horses  seized  under  execution  issued  to  enforce 
a  judgment  against  plaintiff's  husband,  held  in- 
sufficient to  sustain  a  judgment  for  plaintiff  on 
the  ground  that  the  horses  were  her  separate 
property.— McDonnell  v.  Jones,  138  P.  1123. 

I  133  (Wash.)  In  an  action  by  a  wife  for 
compensation  for  services,  evidence  held  to  war- 
rant a  finding  that  it  was  agreed  between  plain- 
tiff and  her  husband  that  her  personal  earnings 
should  go  to  her  separate  estate.— Gage  v.  Gage, 
138  P.  886. 

(B)  Rlvlit*  and  UabUlUes  of  Hnabsnd. 

f  138  (Or.)  Where  title  to  land  is  taken  in  a 
wife's  name  and  the  price  paid  with  her  money, 
she  cannot  be  divested  of  title  by  statements 
of  her  husband  without  Jier  knowledge,  or  ac- 
tual or  implied  authority  from  her. — Thayer  v. 
Thayer,  138  P.  478. 

(C)  I.tsbllltleii  and  Cbarvea.    ■ 

$154  (Or.)  Under  L.  O.  L.  |§  7101,  7049, 
7060,  a  wife  who  joins  her  husband  in  a  mort- 
gage of  his  property  is  bound  by  her  covenant 
therein  to  pay  the  debt,  and  a  personal  decree 
against  her  is  proper.— Ellis  v.  Abbott,  138  P. 

VL  ACTIONS. 

{210  (Wash.)  If  a  husband  and  wife  agree 
that  'compensation  for  services  rendered  by  the 
wife  to  another  should  be  her  separate  property, 
she  may  sue  therefor.— Gage  v.  Gage,  138  P. 
886. 

1217  (Ariz.)  Under  Civ.  Code  1901,  pars. 
1302  and  1303,  when  husband  and  wife  are 
sued  together^  the  husband  may  also  separately 
defend  for  his  own  right,  and  when  they  are 
sued  together,  and  their  rights  conflict,  each 
may  defend  as  other  defendants  might  defend 
their  separate  rights.— Hageman  v.  Vanderdoes, 
138  P.  1053. 

§221  (Ariz.)  Under  Civ.  Code  1901,  par. 
1302,  the  husband  is  not  relieved  from  the  bur- 
den of  becoming  a  party  defendant,  in  an  action 
for  the  wife's  assault,  although  he  has  no  com- 
mon liability  therefor. — ^Hageman  r.  Vanderdoes, 
138  P.  1053. 

Vn.  OOMMUMITY  PROPERTY. 

(248  (Cal.)  Whether  property  owned  by  a 
married  person  is  separate  or  community  prop- 
erty is  to  be  determined  by  applying  the  perti- 
nent provisions  of  the  Civil  Code  to  the  facts 
surrounding  the  acquisition  of  the  property.— In 
ra  Hill's  Estate,  138  P.  690. 

i  252  (Ariz.)  Where  real  property  was  ac- 
quired from  the  government  by  a  husband  dur- 
ing marriage,  it  was  community  property,  and 
hence,  on  the  dissolution  of  the  community  by 
the  death  of  the  husband,  the  property  passed 
without  probate  proceedings  or  other  legal  ac- 
tion— one  half  to  the  widow  and  the  other  half 
to  the  children  of  the  marriage. — Molina  v.  Ra- 
mirez, 138  P.  17. 

{254  (Wash.)  Under  Rem.  &  Bal.  Code,  ( 
5917,  that  a  wife  objected  to  the  purchase  of 
certain   land,   and   refused   to  sign   a   contract 
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therefor,  which  was  to  be  paid  for  in  install- 
ments, would  not  render  such  contract  the  sep- 
arate property  of  the  husband.— Baker  v.  Mur- 
rey, ife  P.  890. 

$262  (Gal.)  The  presumption  that  property 
acquired  by  the  husband  during  coverture  is 
community  property  may  be  rebutted. — In  re 
Hill's  Estate,  138  P.  690. 

J  264  (Cal.)  Evidence,  in  an  action  to  deter- 
mine rights  of  succession  to  the  estate  of  a  de- 
cedent, held  to  sustain  a  finding  that  the  prop- 
erty interest  in  controversy  was  not  community 
property  but  was  the  separate  property  of  the 
person  interested.— In  re  Hill's  Estate,  138  P. 

{  268  (Wash.)  If  a  wife  takes  possession  of  a 
house,  and  the  husband  and  wife  both  occupy  i^ 
the  law  would  raise  a  promise  upon  the  part  of 
both  of  them  to  pay  a  reasonable  rental  value, 
under  Rem.  &  Bal.  Code,  |  5931,  providing  that 
they  are  jointly  and  severally  liable  for  the  ex- 
(rf  the  family.— Strom  v.  Toklas,  138  P. 


{  274  (Cal.)  A  finding  that  a  decedent  did  not 
acquire  title  to  the  land  in  controversy  until 
after  his  marriage  was  not  inconsistent  with  an 
ultimate  finding  that  it  constituted  his  separate 
property.— In  re  HiU's  Estate,  138  P.  690. 

$  276  (Ariz.)  Assignment  by  the  probate  court 
of  certain  community  property  worth  less  than 
$2,0(X)  to  decedent's  widow  and  minor  children 
for  their  support,  held,  under  Civ.  Code  1901, 
par.  1729,  to  vest  the  title  in  the  widow  and 
minor  children  in  equal  moieties. — Molina  v.  Ba- 
mirez,  138  P.  17. 

Where  a  decedent  left  only  a  tract  of  land 
worth,  less  than  S2,000,  the  probate  court  was 
required  by  Civ.  Code  1901,  par.  1730,  to  assign 
the  whole  to  the  widow  and  minor  children  for 
their  support  without  further  administration 
proceedings,  unless  further  estate  was  discover- 
ed.— Id. 

Protmte  court  having  assigned  land  worth 
less  than  $2,000,  which  was  the  only  asset  of 
decedent's  estate,  to  his  widow  and  minor  chil- 
dren, as  required  by  Civ.  Code  1901,  par.  1730, 
had  no  jurisdiction  to  authorize  the  widow,  as 
administratrix,  to  sell  the  land. — Id. 

Where  a  widow,  who,  on  the  death  of  her 
husband,  was  the  owner  of  one-half  of  communi- 
ty  realty^  sold  the  same,  as  administratrix,  un- 
der a  void  order  of  the  probate  court,  her  deed 
as  administratrix  was  not  void,  but  was  ef- 
fective to  pass  her  interest  in  the  land. — Id. 

X.   ENTIOIirO  AND  AUEITATIHO. 

$333  (Okl.)  In  a  wife's  action  against  her 
husband's  parents  for  alienation  of  affections, 
the  burden  is  on  plaintiff  to  show  a  direct 
interference,  and  that  defendants  were  inspired 
by  malice. — Brison  v.  McKellop,  138  P.  154. 

In  a  wife's  action  against  her  husband's  par- 
ents, muob  stronger  proof  of  improper  motive 
is  required  than  where  such  an  action  is  brought 
against  a  stranger. — Id. 

Evidence  of  declarations  made  by  the  husband 
in  the  absence  of  defendants  as  to  the  cause  of 
his  abandoning  his  wife  was  improperly  admit- 
ted.-Id. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

See  Witnesses,   $$  342-345,  39& 

IMPRISONMENT. 

See  Bail;    Habeas  Corpus. 

IMPROVEMENTS. 

See  Elminent  Domain,  J  262;  Municipal  Cor- 
porations, $$  269-523,  1001;  Partition,  §§ 
85.  88. 


INCEST. 

$  15  (Cal.App.)  In  a  prosecution  for  incest, 
evidence  in  corroboration  of  the  female  held  suf- 
ficient to  support  the  conviction. — People  t. 
Smith,  138  P.  107. 

INCORRIGIBLE  CHILDREN. 

See  Gonrts,  $  36. 

INDEMNITY. 

See  Trial,  ${  243.  296. 

I  15  (Wash.)  In  an  action  for  indemnity  for 
compensation  paid  to  plaintiff's  injured  em- 
ployes, instructions  held  not  objectionable  as 
reducing  the  rule  of  "actual  Imowledge"  t* 
constructive  knowledge. — Alaska  S.  S.  Co.  t. 
Pacific  Coast  Gypsum  Co.,  138  P.  875. 

Instructions  that  mere  knowledge  of  plain- 
tifTs  employes  that  defendant's  apparatus  was 
defective  was  not  notice  to  plaintiff,  held  prop- 
er.— Id. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  $  318. 

INDETERMINATE  SENTENCES. 

See  Criminal  Law,  $  1206. 

INDIANS. 

See  Judgment,  $  475. 

S  15  (Wash.)  Mortgage  given  by  Indian  on 
crop  growing  on  his  allotment  held  not  rendered 
void  by  various  statutes  invalidating  contracts 
by  Indians  relative  to  their  land,  especially  in 
view  of  Rem.  &  Bal.  Code,  $  3659.— Rider  t. 
La  Clair,  138  P.  3. 

$  18  (Okl.)  Where  an  illegitimate  mixed  blood 
Creek  citizen  was  legitimatized  under  Rev.  Laws 
1910,  S  4399,  by  the  father  without  the  mother's 
consent,  and  died  November  4,  1808,  without  is- 
sue, unmarried,  and  intestate,  held,  that  the 
mother  inherited  the  diild's  entire  allotment,  un- 
der Rev.  Laws  1910,  $  8421.-^Templeman  ▼. 
Bniner,  138  P.  152. 

$23  (Wash.)  Under  Rev.  St  U.  S.  S  2127, 
and  Act  July  4,  1884,  mortgage  on  cattie  re- 
ceived by  Indian  from  United  States  govern- 
ment, and  in  his  possession  on  his  allotment  of 
land  made  without  the  sanction  of  the  Indian 
agent,  held  void.— Rider  v.  La  Clair,  138  P.  3. 

That  Act  July  4,  1884,  prohibiting  sales  of 
cattle  by  Indians  without  the  consent  of  the  In- 
dian agent,  was  an  appropriation  bill  held  not  to 
limit  the  application  of  such  provision  to  cat- 
tie then  in  the  possession  of  Indians.— Id. 

Under  Act  June  25,  1910,  and  Act  March  1. 
1907,  where  an  allotment  of  Indian  land  waa 
sold,  and  the  proceeds  invested  in  personal  prop- 
erty, title  to  which  was  taken  in  the  name  of 
the  United  States,  held,  that  such  property  was 
not  subject  to  alienation  by  the  Indian,  but 
was  subject  to  the  same  restrictions  as  the  al- 
lotment.— Id. 

§  27  (Okl.)  In  an  action  by  a  guardian  of  cer- 
tain Creek  minors  to  recover  land,  on  the  ground 
that  a  lease  thereof  to  defendant  bad  been  made 
during  minority,  evidence  held  insufficient  to 
sustain  a  judgment  for  defendant — Sharpe  ▼. 
Oklahoma  Land  Co.,  138  P.  566. 

$28  (Okl.)  Under  Act  Cong.  May  27,  1908, 
the  royalties  and  proceeds  of  a  Cheroliee  In- 
dian allotment  are  subject  to  the  probate  ju- 
risdiction of  the  county  court  pursuant  to 
Comp.  Laws  1909,  $  5491,  until  allotee  be- 
comes of  age  as  shown  by  the  enrollment  rec- 
ord, though  extrinsic  evidence  mi^ht  show  him 
to  have  attained  his  majority  prior  thereto.— 
Cochran  v.  Teehee,  138  P.  563. 

S  28  (Okl.)  Under  Comp.  Laws  1909,  $  5157, 
the  county  court  has  jurisdiction  in  proceed- 
ings to  contest  tiie  will  of  a  full-blood  Indian 
who  haa  disinherited  her  spouse,  and  may  de> 
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termine  whether  the  will  is  duly  acknowledged 
or  approved  by  a  judge  of  the  United  States 
Court  for  the  Indian  Territory,  or  a  United 
States  commissioner  or  a  judge  of  a  county 
court  of  the  state,  pursuant  to  act  Ck>ng.  April 
26,  1906.— Homer  v.  McCurtain,  138  P.  807. 

{ 33  (Wash.)  Person  doing  business  at  town 
located  within  the  boundaries  of  Indian  reserva- 
tion, but  upon  land  to  which  the  Indian  title 
had  been  extinguished,  held  not  trading  within 
the  Indian  country,  so  as  to  require  a  license 
under  Kev.  St.  U.  S.  {  2129.— Rider  v.  La  Clair, 
138  P.  3. 

INDICTMENT  AND  INFORMATION. 

See  Adultery,  J  7;    Forgery,  |§  7,  26;    Homi- 
cide, g|  135, 142;  Larceny,  f  84;   Bape,  §  22, 

▼.  BEQUISITES  AND  SITFFIOIEirOT 
OF  ACCUSATION. 

t63  (N.M.)  Facts  and  not  conclusions  most 
be  averred  in  an  indictment ;  but  matters  of  nec- 
essary inference  or  conclusion  from  the  facts 
averred  need  not  be  alleged.— State  v.  Roberts, 
138  P.  208. 

§  79  (NJif.)  Where  the  meaning  is  plain,  false 
grammar  or  wrong  spelling  will  not  render  an 
indictment  insufficient— State  v.  Cabodi,  188  P. 
262. 

i  87  (Or.)  Though  the  defense  includes  an  ali- 
bi, time  is  not  a  material  ingredient  of  statutory 
rape,  within  L.  O.  L.  $  1443,  relating  to  state- 
ment of  time  of  offense  in  indictment. — State  v. 
Goddard,  138  P.  243. 

|93  (Idaho)  Under  Rev.  Codes,  |g  7677,  7678, 
7679,  an  information  is  insu£Scient  which  merely 
names  the  offense  without  in  any  way  stating 
how  it  was  committed  or  the  acts  which  cul- 
minated in  it.— State  v.  Smith,  138  P.  1107. 

If  the  facts  constituting  the  crime  can  be 
gathered  from  the  information  by  a  person  of 
ordinary  intelligence,  they  will  be  held  sufficient 
—Id. 

VI.  JOINDER  OF  PARTIES,  OFFENSES, 

AND  C01TNTS,  DUPLICITY, 

AND   ELECTION. 

{  124  (Kan.)  One  party  to  an  action  of  adul- 
tery may  be  prosecuted  therefor  without  joining 
the  other.— State  v.  Ling,  138  P.  582. 

Vrn.  AMENDMENT. 

'  §  tei  (Okl.Cr.App.)  Under  Rev.  Laws  1910,  | 
5W5,  authorizing  amendments,  an  information 
may  be  amended  as  to  matters  of  form  after 
the  jury  has  been  impaneled,  when  the  same  can 
be  done  without  prejudice  to  the  substantial 
rights  of  the  accused.- Flowers  v.  State,  138  P. 
1041. 

It  was  not  error  to  amend  an  information 
charging  statutory  rape  so  as  to  allege  that 
the  offense  was  committed  "on  or  about  the 
15th  day  of  August,  1908,"  instead  of  "on  or 
about  the  12th  day  of  June,  1908" ;  time  not 
being  of  the  essence  of  the  crime,  and  the 
amendment  not  being  a  matter  of  substance  or 
prejudicial  within  Rev.  Laws  1910,  S  5695, 
relative  to  amendments.- Id. 

IX.  ISSUES,  PROOF,  AND  VARIANCE. 

S  176  (Or.)  Where  the  state  elected  to  try  de- 
fendant for  an  act  at  a  certain  hotel,  evidence 
of  a  single  offense  at  that  place  the  last  of 
April  or  first  of  May  was  sufficiently  definite, 
though  an  act  on  May  15th  was  charged,  and 
one  of  the  defenses  was  an  alibi.— State  v.  God- 
dard, 138  P.  243. 

X.   CONVICTION   OF   OFFENSE   IN. 
CLUDED  IN  CHARGE. 

I  TBS  (Or.)  Defendant  can  be  convicted  only 
of  the  crime  charged,  except  that,  under  L.  O. 


L.  a  1551,  1552,  the  Jury  may  And  him  guilty 
of  any  inferior  degree,  or  of  an  attempt,  or  of 
any  crime  included  in  that  charged. — State  v. 
Goddard,  138  P.  243. 

XL  WAIVER  OF  DEFECTS  AND   OB« 

JEOTIONS.  AND  AIDER  BT 

VERDICT. 

I  196  (Colo.)  Objections  to  the  verification  of 
the  information  are  waived,  where  the  accused 
goes  to  trial  without  objection  and  urges  his  ob- 
jection for  the  first  time  on  motion  for  new 
trial.— Dillulo  v.  People,  138  P.  33. 

I  196  (Mont)  Rev.  Codes,  {S  0106,  9107, 
0193,  9194,  relating  to  the  time  for  filing  in- 
formations and  to  setting  aside  of  informations 
on  objection,  held  mandatory,  and,  where  de- 
fendant did  not  move  to  set  aside  in  the  man- 
ner prescribed,  he  could  not  thereafter  com- 
plain.—State  V.  Chevigny,  138  P.  257. 

INDORSEMENT. 

See  Bills  and  Notes,  i|  215,  840-366;  Execu- 
tion, I  99;   Warehousemen,  f  15. 

INFANTS. 

See  Adoption ;  Courts,  J  36 ;  Guardian  and 
Ward;  Indians,  {g  27\  28;  Negligence,  H 
86,  136;    Parent  and  Child. 

IL   CUSTODY  AND  PROTECTION. 

1 16  (Wyo.)  Under  Comp.  St  1910,  i  8128, 
providing  for  the  commitment  of  incorrigible 
children  to  reform  schools,  etc.,  held,  that  the 
commitment  must  show  the  court's  jurisdiction, 
and  that,  where  it  did  not  show  tJie  jurisdic- 
tional fact  of  residence,  the  district  court's 
commitment  of  a  child  was  unlawful,  entitling 
him  to  discharge  on  habeas  corpus. — ^Kelsey  v. 
Carroll,  138  P.  867. 

INFORMATION. 

See  Indictment  and  Information. 

INITIATIVE  AND  REFERENDUM. 

See  Constitutional  Law,  (  81;  Statutes,  { 
35%. 

INJUNCTION. 

See  Appeal  and  Ehrror,  J  781;  Drains,  S  82; 
Eminent  Domain,  g  274;  Intoxicating  Liq- 
uors, §  36;  Judgment,  §§  407,  956;  Justices 
of  the  Peace,  §  128;  Municipal  Corporations, 
g  523;    Prohibition,  g  6. 

IL   SUBJECTS   OF  PROTECTION  AND 
RELIEF. 

(B)  Property,    Conveyancea,    and    Inenm- 
branoes. 

g5l  (Mont.)  Where  complainant  did  not  own 
the  ground  on  which  a  building  was  located,  he 
had  an  adequate  remedy  at  law  for  its  removal 
by  the  city,  and  was  not  entitled  to  injunctive 
relief.— Kaufman  v.  City  of  Butte,  138  P.  770. 

(O)  Ovntraetn. 

g59  (CaLApp.)  Notwithstanding  Civ.  Code,  g 
3423,  forbidding  injunction  against  breach  of 
a  contract  not  subject  of  specific  enforcement, 
a  lessor  will  be  enjoined  from  selling  all  the 
personal  property  belonging  to  a  dairy  plant 
which  had  been  leased  for  three  years  on  the 
shares  and  plaintiff  has  gone  into  possession; 
plaintiff  having  no  adequate  remedy  at  law. — 
Morris  v.  Iden,  138  P.  120. 


TV.   PRELIMINARY  AND  INTERLOCU- 
TORY INJUNCTIONS. 
(A)  Grounds  and   Proceedlnirii  to  Proenro. 

g  (43  (Colo.)  Defendant's  attempt  to  enter  on 
plaintiff's  land  and  construct  a  ditch  after  a 
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void  decree  held  an  emergency,  within  the  rtat- 
nte,  which  was  not  caused  by  plaintifTs  act  or 
omission,  so  that  a  temporary  restraining  order 
might  be  granted  witliout  notice.— Haines  v. 
Fearnley,  138  P.  541. 

INNUENDO. 

See  Libel  and  Slander,  $  86. 

IN  PAIS. 

See  Estoppel,  §f  66-112. 

IN  REM. 

See  Judgment,  |  812. 

INSANE  PERSONS. 

See  Criminal  Law,  ||  570,  829;    Forgery,  f  7. 

INSOLVENCY. 

See  Bankruptcy. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  f|  756%-829; 
.  Trial,  if  191-296. 

INSURANCE. 

See  Estoppel,  §  83 ;   Bvidencfe,  H  181,  244,  461. 

V.  TH£  CONTRACT  IH  OENEKAI.. 

(A)   Nature,   Requinltes,    and    Valldltr. 

8  136  (Cal.App.)  In  an  action  on  a  marine 
policy,  insured  has  the  right  to  rely  on  the  pre- 
sumption that  the  policy  received  was  in  accord 
with  the  facts  in  hia  application,  and  his  failure 
to  read  the  policy  which  did  not  contain  mat- 
ters material  to  the  risk  that  were  stated  in  the 
application  will  not  relieve  the  insurer.— Cal- 
ifornia Reclamation  Co.  v.  New  Zealand  Ins. 
Co.,  138  P.  960. 

Vn.  ASSIGNMENT  OR  OTHER  TRANS- 
FER OF  POI.ICT. 

1 219  (Colo.)  The  assignee  of  a  life  policy  ac- 
quires only  the  rights  of  the  insured,  and  the 
assignment  will  not  divest  the  right  of  the  ben- 
eficiary to  collect  the  proceeds  of  the  policy 
upon  the  death  of  the  insured;  it  appearing 
that  the  only  right  insured  had  was  to  collect 
the  policy  upon  maturity,  or  to  change  the  form 
of  insurance. — Johnson  v.  New  York  Life  Ins. 
Co.,  138  P.  414. 

IX.  AVOIDANCE  OF  FOUCT  FORMIS< 
REPRESENTATION,  FRAUD,  OR 
BREACH  OF  WARRANTY  OR 
CONDITION. 

(A)   Oronndii  In  General. 

1 259  (Cal.App.)  General  insurance  brokers 
who  placed  part  of  a  risk  with  the  defendant 
insurer  held  the  agents  of  defendant,  and  their 
concealment  did  not  avoid  the  policy.— Cal- 
ifornia Reclamation  Ca  v.  New  Zealand  In& 
Co.,  138  P.  960. 

(B)   Hattem    Relating;  to    Property   or  Im- 
tcreat    Inaored. 

i  282  (Cal.)  Though  it  be  not  recorded,  one 
who  has  made  a  contract  of  sale  of  property, 
on  which  the  purchaser  has  made  payment,  and 
under  which  he  has  entered  into  possession,  is 
not  the  sole  and  unconditional  owner,  as  re- 
quired by  a  fire  policy  thereon,  taken  out  by 
him. — Sharman  v.  Continental  Ins.  Co.  of  City 
of  New  Xork,  138  P.  70& 


X.  FORFEITURE     OF     POUCY     FOR 

BREACH  OF  PROMISSORY  WAR. 
RANTY.  COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(B)   Matters   Relatlnar  to    Property   or  Im- 
tereat    Inanred. 

1 313  (CaLApp.)  Where  a  dredge  being  towed 
on  a  journey  in  midwinter  was  insured,  the 
fact  that  barges  were  attached  to  and  towed  by 
the  dredge  was  a  material  question  affecting 
the  risk. — California  Reclamation  Co.  v.  New 
Zealand  Ins.  Co.,  138  P.  960. 

(B)  Nonpayment  of  Premlnma  or  Aaaeaa- 
■lenta. 

J  353  (Or.)  Under  policy,  by-laws,  and  con- 
stitution of  mutual  fire  company,  mailing  of 
notice  held  a  condition  preceident  to  avoiding 
policy  for  nonpayment  of  advance  assessment. 
— Frakes  v.  Mutual  Fire  Co..  of  Portland,  138 
P.  224. 

1 354  (Or.)  Where  a  by-law  provides  that  if 
an  assessment  is  not  paid  within  30  days  after 
notice  mailed  the  iiolicy  shall  be  void,  a  declara- 
tion of  the  amount  due,  without  notice  that 
the  policy  would  be  void  if  not  paid,  was  not 
sufficient.— Frakes  v.  Mutual  Fire  Co.  of  Port- 
land, 138  P.  224. 

Where  by-laws  of  a  mutual  insurance  com- 
pany require  notice  of  assessments  in  writing, 
evidence  of  a  parol  notice  is  incompetent. — Id. 

A  policy  held  not  to  give  insured  notice  of  an 
advance  assessment  requisite  to  avoid  the  policy 
for  nonpayment  of  awessment  within  the  re- 
quired time. — Id. 

XI.  ESTOPPEIi.  WAIVER.  OR  AGREE- 
MENTS AFFECTING  RIGHT  TO 

AVOID  OR  FORFEIT  POUCY. 

1378  (Cal.)  Condition  of  a  fire  policj,  that 
it  shall  be  void  if  insured  be  not  the  sole 
and  unconditional  owner,  cannot  be  waived  by 
knowledge  of  a  mere  soliciting  agent,  notwith- 
standing the  provision  of  the  policy  that  no  con- 
dition of  it  can  be  waived  by  any  agent  except 
by  indorsement  thereon. — Sharman  v.  Conti- 
nental Ins.  Co.  of  City  of  New  York,  138  P. 
708. 

{ 395  (Or.)  An  insurer  denying  liabilibr  on 
a  specific  ground  waives  other  grounds  of  for- 
feiture than  within  its  knowledge,  including 
false  swearing  by  the  insured. — Ward  v.  Queen 
City  Fire  Ins.  Co.  of  Sioux  Falls,  S.  D.,  138 
P.  1067. 

XIV.    NOTICE   AND   PROOF   OF   IX>S8. 

§553  (Or.)  Policies  become  void  in  case  of 
fraud  or  false  swearing  by  insured,  either  be- 
fore or  after  loss,  but  only  when  done  Icnowlng- 
ly,  with  the  effect  of  defrauding  the  insurer. — 
ward  v.  Queen  City  Fire  Ins.  Co.  of  Sioox 
Falls,  S.  D.,  138  P.  1067. 

§  558  (Idaho)  Where  the  insurer,  with  full 
knowledge  of  the  accident,  demanded  additional 
proofs,  it  waived  its  right  to  object  that  notice 
of  accident  had  not  been  given  it,  as  required 
by  the*  policy. — Douville  v.  Pacific  Coast  Cas- 
ualty Co.,  138  P.  506. 

XVI.  RIGHT  TO  PROCEEDS. 

S  587  (Colo.)  Where  a  life  policjr  contains  no 
provisions  for  a  change  of  beneficiary,  the  ben- 
eficiary acquires  a  vested  interest  which  can- 
not be  transferred  witliout  hia  consent,  and, 
where  the  policy  provides  for  a  change,  a  bene- 
ficiary's interest,  while  subject  to  be  defeated, 
can  be  defeated  only  in  the  manner  prescribed 
in  the  policy.— Johnson  v.  New  York  life  Ins. 
Co.,  138  P.  414, 

Where  a  life  policy  provided  for  change  of 
beneficiary  on  written  notice  to  the  insurer  at 
the  home  office,  the  failure  of  insured  to  com- 
ply with  the  regulation  cannot  be  excused  be- 
cause be  was  an  ignorant  foreigner,  and  poor; 
it  appearing  that  he  recognized  the  conditions 
ligitized  by  VjOOQ  IC 
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in  the  policy  by  attempting  at  one  time  to  com- 
ply with  them.— Id. 

XVXa.   ACTIONS   ON   POLIOICa. 

{615  (CaLApp.)  While  Civ.  Code,  {  2562,  de- 
clares that  a  concealment  will  warrant  the  re- 
scission of  a  contract  of  insurance,  the  rescis- 
sion is  not  ezclnsive  remedy;  but  the  insurer 
may  set  up  the  concealment  in  an  action, on 
the  policy.--California  Reclamation  Co.  v.  New 
Zealand  Ins.  Co.,  138  P.  960. 

§622  (Idaho)  Under  Rev.  Codes,  §  3321,  in- 
validating a  stipulation  limiting  the  time  in 
which  a  party  to  a  contract  may  sue  thereon, 
a  provision  of  an  accident  policy  that  a  suit 
shall  not  be  commenced  within  three  months, 
nor  more  than  six  months,  from  proof  of  acci- 
dent, is  invalid.— Douville  y.  Pacific  Coast  Cas- 
ualty Co.,  138  P.  506. 

i  646  (Or.)  Under  L.  O.  L.  M  793,  795,  the 
presumption  that  insured  is  innocent  of  false 
swearing  is  evidence  to  be  submitted  to  the 
jury.— Ward  v.  Queen  City  Ins.  Co.  of  Sioux 
Falls,  S.  D..  188  P.  1067. 

INTENT. 

See  Embezzlement.  I  44;  Fraudulent  Convey- 
ances, {|  158,  M-^1;  Homicide,  |  292; 
Usury,  I  12;    Wills,  H  439,  470. 

INTEREST. 

See  Municipal  Corporations,  |  514;  Usury; 
Wills,  §1  220,  734. 

I.  BIGHTS  AND  X.IABII.ITIES  IN 
OENERAI.. 

i  I  (Colo.)  The  subject  of  interest  being  gov- 
erned by  statute,  interest  where  not  provided 
for  by  statute  is  not  recoverable,  unless  spe- 
cially contracted  for.  except  in  the  nature  of 
damages,  where  a  refusal  to  pay  has  been  will- 
ful, fraudulent,  or  without  reasonable  cause. — 
Cobb  V.  Stratton's  Estate,  138  P.  35. 

i  19  (Kan.)  Under  Gen.  St.  1909,  ${  4344, 
4^7,  no  interest  will  accrue  on  a  claim  for  un- 
liquidated damages  prior  to  a  rendition  of  judg- 
ment thereon.— Roe  v.  Snattinger,  138  P.  581. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  1 143. 

INTERLOCUTORY  JUDGMENT. 

See  Appeal  and  Error,  H  76,  80. 

INTERPRETERS. 

See  Criminal  Law,  {{  918,  949. 

INTERROGATORIES. 

See  Trial,  |$  360.  359. 

INTERSTATE  COMMERCL 

See  Commerce. 

INTERVENTION. 

See  Parties,  {  40. 

INTER  VIVOS. 

See  Gifts,  ||  5,  31. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  S  361. 

I.   POWER  TO  GONTKOI.  TRAFFIC. 

1 6  (Cal.)  A  state  or  any  of  its  subordinate 
municipal  agencies  may  pass  laws,  penal  in 
their  character,  prohibiting  the  sale  or  solicit- 
ing or  making  contracts  for  the  sale  of  intoxi- 


cating   Uqoora    within    their    boundaries.— Ex 
parte  Anizter,  138  P.  353. 

ill  (Cal.)  A  town  ordinance  prohibiting  so- 
liciting orders  for  intoxicating  liquors  within 
its  corporate  limits  held  not  in  connict  with  the 
Wylie  Act,  providing  for  the  establishment  of 
local  option.— Ex  parte  Anixter,  138  P.  353. 

m.  XOCAI.  OPTION. 

1 30  (Or.)  Under  Laws  1913,  p.  605,  amending 
L.  O.  L.  I  4938,  local  option  has  no  applica- 
tion outside  of  municipalities,  except  to  prevent 
the  licensing  of  clubhouses  and  hotels  in  the 
counts.— Salem  Brewery  Ass'n  v.  City  of  Sa- 
lem, 138  P.  256. 

S3I  (Or.)  A  local  option  election  was  prop- 
erly held  on  November  4,  1913,  where  it  was 
the  first  Tuesday  after  the  first  Monday,  though 
one  had  been  held  in  the  town  November  5, 
1912.— Matthes  v.  Holman,  138  P.  248. 

§  32  (Or.)  The  qualifications  of  petitioners 
who  registered  under  a  registration  law  which 
was  declared  void  after  the  election  cannot 
thereafter  be  questioned,  under  L.  O.  L.  |  4920, 
without  proof  that  they  were  not  legal  voters.— 
Wiley  V.  Reasoner,  138  P.  250;  SteUman  v. 
Bnshcy.  Id.  256. 

i  33  (Or.)  The  provision  of  L.  O.  L.  i  4925, 
for  the  insertion  in  notices  of  a  local  option 
election  of  the  boundaries  of  the  subdivision  is 
directory,  and  is  substantially  comjilied  with 
if  the  name  given  is  sufficient  to  inform  the 
voter  whether  his  residence  is  in  the  district. — 
Matthes  v.  Holman,  138  P.  248. 

The  court  may  permit  the  amendment  of  the 
return  as  to  the  posting  of  notices  of  a  local 
option  election  to  correct  a  clerical  error,  so 
long  as  no  one  has  innocently  acted  on  the  false 
return. — Id. 

§  33  (Or.)  Where  the  county  court  failed,  aft- 
er the  adoption  of  the  home  rule  amendment 
to  the  Constitution  (article  11,  §  2),  to  make  a 
city  a  precinct  or  divide  it  into  precincts  under 
L.  O.  L.  J!  3304,  notices  of  a  local  option  elec- 
tion first  to  be  held  in  a  single  voting  place  and* 
later  to  be  held  in  two  voting  places  did  not 
invalidate  the  election,  in  absence  of  proof  that 
electors  were  deprived  of  the  right  to  vote. — 
Wiley  V.  Reasoner,  138  P.  250;  Stellman  v. 
Bushey,  Id.  256. 

1 34  (Or.)  Under  L.  O.  L.  i  3311,  as  amended 
b^  Laws  1913,  p.  556,  the  polls  at  a  local  op- 
tion election  were  properly  kept  open  till  8 
o'clock  in  the  afternoon,  instead  of  closing  at 
7.— Ruconich  v.  Anderson,  138  P.  249. 

§34  (Or.)  That  voters  at  a  local  option  elec- 
tion registered  under  a  law  which  was  after- 
ward declared  void,  and  did  not  file  the  affidavit 
blank  A  prescribed  by  L.  O.  L.  g  3449,  for  use 
by  voters  who  fail  to  register,  does  not  invali- 
date the  election.— Wiley  v.  Reasoner,  138  P. 
250;    .Stellman  v.  Bushey,  Id.  256. 

Under  L.  O.  L.  §  4922,  a  local  option  election 
may  be  held  on  the  first  Tuesday  after  the  first 
Monday  in  a  year  when  no  general  election  is 
held,  though  no  city  election  is  held  on  that 
date.— Id. 

§  34  (Or.)  A  local  option  election  resulting  in 
a  majority  of  59  for  prohibition  is  not  vitiated 
by  failure  of  79  electors  to  vote,  of  whom  45 
were  prevented  by  wrongful  action  of  the  elec- 
tion board;  the  failure  of  25  to  vote  not  be- 
ing explained.— Luckey  v.  Thompson,  138  V. 
454. 

§  34  (Or.)  In  a  local  option  election,  a  ballot 
in  the  lang^iage,  "Official  ballot  for  S.  precinct, 
M.  county.  Vote  for  or  against  prohibition  of 
the  sale  of  intoxicating  liquors  for  beverage 
purposes  for  the  entire  municipality  of  S.  in 
M.  county,"  is  sufficient. — Smith  v.  Bushey,  138 
P.  402. 

1 36  (Or.)  In  a  suit  to  enjoin  a  county  court 
from  declaring  the  result  of  a  local  option  elec- 
tion on  the  ground  that  it  is  void,  plaintiff  can- 
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not  raise  the  question  whether  persons  residing 
outside  the  town  voted. — Matthes  t.  Holman, 
138  P.  248. 

$36  (Or.)  In  s  suit  to  enjoin  declaration  of 
result  in  a  local  option  election,  allegations  as  to 
effect  on  plaintiff's  business,  while  proper  as 
affecting  plaintiff's  right  to  bring  suit,  do  not 
affect  the  right  of  the  county  court  to  submit 
prohibition  to  a  vote  of  the  people.— Ruconich 
y.  Anderson,  138  P.  249. 

i  40  (Or.)  The  home  rale  amendment  to  the 
Constitution  does  not  give  power  to  compel  the 
license  of  the  sale  of  liquors,  and.  notwithstand- 
ing a  vote  against  prohibition,  a  city  may,  by  its 
council  or  by  initiative,  prohibit  the  sale. — Salem 
Brewery  Ass'n  v.  City  of  Salem,  138  P.  255. 

TV.   LICENSES  AtTD  TAXES. 

(75  (Mont.)  Under  Laws  1913,  c.  36,  I  3, 
relative  to  application  to  a  county  commisnon- 
er,  for  retail  liquor  license,  and  to  appeal  from 
their  decision,  and  Rev.  Codes,  §  7121,  as 
amended  by  Sess.  Laws  1911,  c.  4  and  section 
7124,  relative  to  appeal  from  a  justice,  filing 
of  notice  of  appeal  and  an  undertaking  with 
the  board  is  necessary  to  jurisdiction  of  the 
district  court  of  an  appeal. — State  v.  District 
Court  of  Twelfth  Judicial  Dist,  138  P.  1100. 

VI.   OFFENSES. 

$  147  (Cal.)  A  town  ordinance  prohibiting  the 
solicitation  or  taking  of  orders  therein  for  the 
sale  of  intoxicating  liquors  held  not  to  prohibit 
the  taking  of  orders  for  the  sale  of  liquors  in 
the  town  for  delivery  outside  the  corporate  lim- 
its.—Ex  parte  Aniiter,  138  P.  353. 

Tin.   CBIMINAI.  PBOSECITTIONS. 

i  207  (Cal.)  Where  a  town  ordinance  prohibit- 
ed the  soliciting  or  taking  of  orders  for  the  sale 
of  liquors  witmn  its  corporate  limits,  a  com- 
plaint was  not  fatally  defective  for  failure  to 
charge  that  the  liquors  were  to  be  delivered 
within  the  town.— Ex  parte  Anixter,  138  P.  .353. 
*  i  233  (Okl.Cr.App.)  In  a  prosecution  for  hav- 
ing liquor  in  possession,  with  intent  to  sell,  a 
certified  copy  of  the  record  of  the  collector  of 
internal  revenue,  showing  that  defendant  had 
paid  the  federal  tax,  was  admissible  in  evidence. 
—Moulder  v.  State,  138  P.  815. 

t236  (Okl.Cr.App.)  A  certified  copy  of  the 
reconi  of  the  collector  of  internal  revenue, 
showing  that  defendant  had  paid  a  federal  liq- 
uor tax,  held  prima  facie  proof  of  defendant's 
intent  to  sell  the  liquor  in  his  possession. — 
Moulder  v.  State,  138  P.  815. 

Evidence  in  a  prosecution  for  having  liquor 
in  possession  with  intent  to  sell  same  held  to 
sustain  a  conviction.— Id. 

S  236  (Wyo.)  Evidence,  on  a  prosecution  of 
one  having  a  liquor  license,  for  permitting  a 
sale  on  a  certain  Sunday  held  inBufficient  to 
show  a  sale  on  that  day,  or  on  any  Sunday,  ex- 
cepting, perhaps,  one  as  to  which  he  was  ac- 
quitted.—Hyde  V.  State,  138  P.  550. 

rx.   SEARCHES,  SEIZUBES,  AND  FOB- 
FEITUBES. 

^  255  (Kan.)  Intoxicating  liquors,  glasses,  etc., 
seized  on  a  warrant  charging  defendant  with 
maintaining  a  common  nuieance,  should  be 
destroyed  as  provided  by  Gen.  St.  1909,  i  4392. 
—State  v.  Poggmeyer,  138  P.  593. 

X.   ABATEMENT  AND  INJUNCTION. 

i  260  (Kan.)  Where  members  of  a  club  were 
permitted  to  have  intoxicating  liquors  at  four 
meetings  at  the  same  place,  thev  were  "per- 
mitted to  resort"  thereto  within  Gen.  St.  l609, 
$  4387.— State  v.  Poggmeyer,  138  P.  593. 

INTOXICATION. 

See  Criminal  Law,  I  369;    Muniripal  (Corpora- 
tions, {  823;   New  Trial,  i  143. 


IRRIGATION. 

See  Waters  and  Water  Connws,  f|  24,  143, 15% 
224-264.  ...  —        >     - 

ISSUES. 

See  Indictment  and  Information,  |  178. 

JOINDER. 

See  Indictment  and  Information,  |  124. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Justices  of  the  Peace;  Mandamns,  U  20, 
61;    Receivers,  §  29;   Trial,  {  29. 

nr.  DISQITAUFICATION   TO  ACT. 

g  49  (Wash.)  Particular  jndge  of  superior 
court  htld  to  have  no  such  inherent  right  to 
punish  for  constructive  contempt  as  prevents 
the  Legislature  from  authorizing  a  change  of 
judge  in  a  proceeding  for  contempt  for  preju- 
dice.— State  y.  Superior  Court  in  and  for  King 
County,  188  P.  zSl,  293. 

Prosecution  for  constructive  contempt  Aeld  a 
proceeding  within  Laws  1911,  c.  121,  |  1,  pro- 
hibiting judges  from  sitting  in  any  proceeding 
when  it  shaU  be  established  that  they  are  prej- 
udiced.— Id. 

{51  (Mont.)  Under  Rev.  Ck>des,  $  6315,  as 
amended  by  Laws  1909,  c.  114,  an  affidavit  of 
bias  not  filed  until  after  the  day  set  for  the 
hearing  was  too  late.— State  v.  District  Court 
of  Fifth  Judicial  Dist  in  and  for  Beaverhead 
County,  138  P.  1091. 

Under  Rev.  Codes,  |  6315,  as  amended  by 
Laws  1909,  c.  114,  an  affidavit  to  disqualify  a 
judge  for  prejudice,  filed  after  the  day  original- 
ly set  for  the  hearing,  but  before  the  date  to 
which  it  was  continued,  was  ineffectual,  though 
if  the  hearing  had  been  passed  over  the  term 
it  would  have  operated  as  a  vacation  of  the 
setting  and  the  affidavit  would  have  been  ef- 
fectual.— Id. 

Under  the  express  terms  of  Rev.  Oxles,  { 
7484,  actual  disqualification  of  a  judge  in  pro- 
bate proceedings  for  any  of  the  reasons  there- 
in stated  is  available  whenever  shown,  but  the 
right  to  disqualify  a  jndge  by  an  affidavit  of 
prejudice  under  section  6315,  as  amended  by 
Laws  1909.  c.  114,  if  not  exercised  at  the  prop- 
er time,  is  lost— Id. 

{ 51  (Wash.)  Where  showing  of  prejudice  is 
seasonably  made  under  Laws  1911,  c.  121,  $| 
1,  2,  moving  party  heid  entitled  to  a  change  ol 
judges  as  a  matter  of  right. — State  y.  Superior 
Court  in  and  for  King  County,  138  P.  291,  293. 

g  5 1  (Wash.)  That  a  judge  has  ruled  on  a 
motion  as  against  one  defendant  for  change  of 
judge  does  not  make  an  application  for  a 
change  by  another  defendant  untimely,  though 
the  latter  has  noticed  another  motion  tor  argu- 
ment—State r.  French,  138  P.  869. 

JUDGMENT. 

See  Appeal  and  Error;  Courts,  g  30 ;  Divorce, 
I  152 ;  Execution;  Husband  and  Wife,  I  154 ; 
Indians,  g  27 ;  Justices  of  the  Peace,  gg  122, 
128,  147,  208;  Mandamus,  g  178;  Pleading, 
g  343;   Reference,  g  100;   Trial,  g  29. 

I.  NATUBE  AND  ESSENTIAI.S  IN 
OENERAIk 

g  10  (Oolo.App.)  A  judgment  rendered  in  a 
county  other  than  that  in  which  trial  was  had 
was  void,  though  the  record  purported  to  show 
that  it  was  rendered  at  the  time  of  and  in  the 
county  of  the  trial.— Scott  y.  Watkins,  138  P. 
432. 

g  16  (Okl.)  It  was  error  to  render  judgment 
requiring  defendant  to  surrender  for  cancella- 
tion a  note  executed  by  plaintiffs  and  held  by 
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a  bank  not  a  party  to  the  action,  though  de- 
fendant was  president  and  managing  officer  of 
the  bank.— Johnson  t.  Filtsch,  138  P.  166. 

VI.  ON  TBIAXi.OF  IBSVES. 
(B)  Partlca. 

1237  (Ariz.)  Under  Civ.  Code  1901,  par. 
1^9,  the  term  "proper  case"  refers  to  such 
a  case  made  by  the  evidence  as  will  not  support 
a  joint  liability  as  alleged,  but  will  support  a 
liability  and  judgment  against  some  of  the  de- 
fendants.— ^Hageman  v.  Vanderdoes,  138  F. 
1033. 

(C)  Conformltr   to   Proeem,   Plesdlnsa, 
Proota,  and  Verdict  or  Flndlmars. 

{251  (Ariz.)  In  a  suit  to  quiet  title,  a  judg- 
ment requiring  plaintiffs  to  pa^  defendant  a 
specified  sum  as  a  condition  to  a  ;iudgment  quiet- 
ing their  title  to  the  premises  held  erroneous  as 
outside  of  the  issaes. — Molina  t.  Ramirez,  138 
P.  17. 

VJX.   ENTRY,    RECORD.    AND    DOOK- 
ETINO. 

1 273  (Or.)  A  court  may  at  a  subsequent 
term  enter  nunc  pro  tunc  a  jadgment  constitut- 
ing a  record  of  what  had  in  fact  been  done  at  a 
prior  term. — National  Council  of  Knights  & 
Ladies  of  Security  y.  McGinn,  138  P.  493, 

IX.   OPENING  OR  VACATING. 

{  342  (Or.)  After  the  term,  unless  retained  by 
motion  or  otherwise,  a  judgment  cannot  be 
assailed  in  the  same  action  except  as  stated  in 
li.  O.  L.  I  103,  in  case  of  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect.— First 
Christian  Church  of  Medford  v.  Kobb,  138  P. 
866. 

X.  EQUITABIJB  REI.IEF. 
(A)   Natnre  of  Remedy  and  Gronnda. 

§407  (N.M.)  An  action  for  damages  for  tres- 
pass under  a  void  judgment  and  execution  is- 
sued thereunder  is  not  such  a  plain,  speedy,  and 
adequate  remedy  at  law  as  will  bar  an  action 
to  enjoin  the  enforcement  of  the  judgment- 
Pickering  V.  Palmer,  138  P.  198. 

S4I0  (Okl.)  Equity  has  jurisdiction  to  vacate 
judgments  fraudulently  procured  in  probate  pro- 
ceedings.—Johnson  V.  Elltsch,  138  P.  165. 

XI.   COIXATERAI.   ATTACK. 

(A)   Jadeciuenta   Impeachable   Collaterally. 

1 475  (Okl.)  Where  no  appeal  was  taken  from 
the  probate  in  county  court  of  the  will  of  a 
full-blood  Indian,  who  disinherited  her  spouse, 
the  probate  proceedings  could  not  be  collaterally 
attacked,  in  subsequent  proceedings  to  partition 
land,  on  the  ground  that  the  will  was  void  for 
noncompliance  with  the  federal  statute. — Homer 
V.  McCurtaIn,  138  P.  807. 

(B)   Gronnda. 

{  487  (Colo.App.J  The  invalidity  of  a  tax  deed 
would  not  affect  the  jurisdiction  of  the  county 
court  quieting  title  thereunder,  and  when  such 
deed  was  not  then  attacked  the  decree  in  that 
suit  could  not  be  collaterally  attacked.— Austin 
V.  King,  138  P.  57. 

Where  the  county  court,  in  an  action  to  quiet 
title  under  a  tax  deed  void  on  its  face,  had  ju- 
risdiction of  the  snbject-mnttpr  and  of  the 
person,  its  decree  for  plaintiff  was  a  good  de- 
fense to  a  purchaser  under  him  in  an  action 
to  quiet  title  under  previous  tax  deeds;  such 
purchaser  not  being  charged  with  notice  of  any 
defect  of  title  not  appearing  in  the  decree  or 
judgment  roll.— Id. 

1 490  (Colo.App.)  When  a  decree  of  the  coun- 
ty court  rendered  on  constructive  service  is  col- 
laterally attacked,  proof  that  plaintiffs,  who 
were  parties  to  the  action,   did  not   know  of 


its  pendency  is  no  ground  for  impeachment- 
Brown  V.  Whetstone,  138  P.  61. 

§495  (Colo.App.)  In  an  action  to  quiet  title 
in  the  district  court,  a  decree  of  the  county  court 
having  been  rejected  as  evidence  on  the  ground 
that  it  was  not  accompanied  by  the  judgment 
roll,  it  was  improper  for  the  district  court  to 
declare  such  decree  void ;  it  being  regular  on  its 
face.— Ross  v.  Newsom,  138  P.  1015. 

§501  (Colo.App.)  A  judgment  cannot  be  col- 
laterally impeached  by  showing  that  it  was  er- 
roneous, and  unsupported  by  the  evidence. — 
Brown  v.  Whetstone,  138  P.  61. 

Xm.   MERGER  AND  BAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 
(A)  Jndarmenta  Operative  aa  Bar. 

§569  (Okl.)  Where  the  question  of  jurisdic- 
tion over  defendant  was  directly  put  in  issue  by 
defendant's  motion  to  vacate  a  former  judgment. 
the  judgment  overruling  the  motion  was  con- 
clusive on  the  question  of  jurisdiction  in  a  sub- 
sequent trial  between  the  same  parties.— Mc- 
Duffie  T.  Geiser  Mfg.  Co.,  138  P.  1029. 

(B)   Canaea  ol  Action  and  Defenaea  MerK- 
ed.  Barred,  or  Conoladed. 

§  585  (Colo.)  To  constitute  an  estoppel  by  a 
judgment,  it  must  appear,  either  by  the  plead- 
ings, or  by  extrinsic  evidence,  that  the  precise 
question  in  the  second  action  was  raised  and  de- 
termined in  the  first. — Fehringer  v.  F.  H.  Mar- 
tin Drug  Co.,  138  P.  1007. 

§  585  (Or.)  A  decree  of  foreclosure  of  deed 
absolute  in  form  given  as  security  is  a  bar  to 
a  subsequent  suit  by  the  defendants  to  charge 
the  plaintiffs  with  a  trust  in  the  property. — 
Paulson  T.  Oregon  Surety  &  Casual^  Co.,  138 
P.  838. 

§  585  (Or.)  A  judgment  is  a  bar  to  a  subse- 
quent suit  between  the  same  parties  as  to  the 
matters  actually  determined,  and  as  to  other 
matters  which  the  parties  might  have  litigated 
in  the  suit.— Colgan  v.  Farmers'  &  Mechanics' 
Bank,  138  P.  1070. 

§596  (CaLApp.)  Under  Code  Civ.  Proc.  § 
19i08,  and  in  view  of  section  1911,  a  judgment, 
in  an  action  on  an  installment  contract,  held 
to  conclude  the  rights  of  the  parties  under  the 
contract  only  as  to  those  installments  due  at 
the  time  the  action  was  instituted.— Jacoby  v. 
Peck,  138  P.  104. 

XIV.  CONCLUSIVENESS  OF  ADJUDI. 

CATION. 

(A)  Jndimtenta   Conelnaiire  in    General. 

§  634  (Okl.)  A  question  in  issue  in  a  former 
suit  and  there  determined  cannot  be  again  liti- 
gated in  an^  future  action  by  the  same  parties 
or  their  privies  upon  the  same  or  a  different 
cause  of  action.— McDuffie  v.  Geiser  Mfg.  Co., 
138  P.  102«. 

§660  (Okl.)  Whether  there  is  estoppel  by  a 
judgment  depends  on  whether  there  has  been  a 
judicial  determination  of  a  fact  and  not  on 
what  evidence  or  by  what  means  the  determina- 
tion was  reached. — McDuffie  v.  Geiser  Mfg.  Co., 
138  P.  1029. 

§  660  (Wash.)  That  the  owner  of  wheat  was 
adjudicated  a  bankrupt  within  less  than  four 
months  after  the  levy  of  an  attachment  held 
not  to  affect  the  conclusiveness  of  a  subsequent 
judgment  adjudicating  the  attaching  creditor  to 
have  priority  over  a  chattel  mortgagee ;  the 
fact  that  federal  Bankruptcy  Act,  §  67f,  declar- 
ed the  attachment  lien  to  be  vacated  rendering 
the  judgment  erroneous  only.— Holt  Mfg.  Co.  v. 
Coss,  138  P.  322. 

(B)   Persona  Conelnded. 

§  707  (Wash.)  Two  judgments  held  not  to  de- 
termine the  priority  between  a  mortgagee  of 
wheat  and  the  attaching  creditor;    it  appearing 
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that  the  attachment  creditor  was  not  made  a 
party  to  the  action  on  the  mortgage,  and  that 
the  mortgagee  was  not  made  a  party  to  the  at- 
tachment suit.— Holt  Mfg.  Co.  V.  Coss,  138  P. 
322. 

(O)    Matters   Ooneladed. 

1713  (Cal.App.)  A  judgment  is  conclusive 
onjy  as  to  those  matters  which  were  actually 
adjudicated,  and  is  not  conclusive  as  to  matters 
which  might  have  been  adjudicated  where  it 
expressly  appears  they  were  not  adjudicated. 
-Jacoby  v.  Peck,  138  P.  104. 

$713  (Okl.)  A  judgment  while  in  force  is  con- 
clusive of  every  matter  which  might  have  been 
proven  or  pleaded,  except  independent  matters 
which  might  have  been  pleaded  in  set-off.— 
Pioneer  Telephone  &  Telegraph  Co.  v.  State, 
138  P.  1033. 

§713  (Or.)  A  decree  of  foreclosure  rendered 
against  defendant,  in  a  suit  in  which  plaintiffs 
were  parties,  but  in  which  no  issues  were  de- 
termined between  plaintiffs  and  defendant,  does 
not  bar  a  suit  between  plaintiffs  and  defendant 
for  an  accounting  as  to  the  crop  raised  on  the 
land.— Williamson  v.  Roberta,  138  P.  840. 

§713  (Wash.)  Where,  in  an  action  between  a 
chattel  mortgagee  of  wheat  and  an  attaching 
creditor,  judgment  was  rendered,  giving  the  at- 
taching creditor  priority,  the  fact  that  the  own- 
er of  the  wheat,  within  less  than  four  months 
after  the  levy  of  the  attachment,  had  been  ad- 
judicated a  bankrupt  will  not  change  the  con- 
clusiveness of  the  subsequent  judgment  decree- 
ing priority,  being  at  most  newly  discovered  ev- 
idence which  might  entitle  the  mortgagee  to  a 
new  trial.— Holt  Mfg.  Co.  v.  Coss,  138  P.  322. 

§  744  (Or.)  A  decree  in  forelosure,  affirmed 
on  appeal,  is  conclusive,  as  to  the  amount  of 
the  debt  secured,  in  a  creditor's  suit  to  reach 
property  of  a  surety  on  the  appeal  bond.— Tem- 
pleton  v.  Cook,  138  P.  230. 

XV.  tlEN. 

§  180  (Colo.App.)  A  contract  which  gave  N.  a 
mere  inchoate  right,  depending  upon  his  per- 
formance, to  purchase  back  part  of  his  property 
which  had  been  sold  under  mortgage  foreclosure 
held  not  to  vest  in  him  any  interest  which  could 
be  subject  to  jiidgment  liens  subsequently  filed 
against  him.^Koss  v.  Nichols,  138  P.  1013. 

XVI.   J1TDOMENTS  IN   REM. 

1 812  (Cal.)  A  probate  court  decree  setting 
aside  a  homestead  to  the  widow  out  of  the  sep- 
arate property  of  her  husband,  not  appealed 
from  and  accepted  by  her,  was  a  judgment  in 
rem  binding  upon  all  parties,  and  as  an  ad- 
judication that  the  property  was  not  communi- 
ty property  but  the  separate  property  of  the 
husband.- In  re  Hill's  Estate,  138  P.  680. 

XXII.   VLEADINO  AND  EVIDENCE  OF 

JUDGMENT  AS  ESTOPPEL  OB 

DEFENSE. 

§951  (Okl.)  The  inquiry  of  res  ad  judicata  ex- 
tends beyond  the  mere  formal  judgment  to  the 
pleadings,  verdict,  or  findings. — McDuffie  v. 
Geiser  Mfg.  Co.,  138  P.  1029. 

§  956  (Cal.App.)  In  an  action  to  restrain  de- 
fendant from  interfering  with  plaintiff's  use  of 
the  water  of  a  stream  formed  by  the  uniting  of 
the  waters  of  two  groups  of  springs,  evidence 
held  to  show  that  an  ambiguous  stipulation  and 
decree  in  a  prior  action  which  conceded  plain- 
tiff's right  to  use  certain  water  entitled  him  to 
use  all  the  water,  and  referred  to  the  two 
groui)s  of  springs,  and  not  merely  to  two 
springs.— Roscberry  v.  Clark,  13S  P.  923. 

JUDICIAL  NOTICE. 

See  Criminal  Law,  §  304;  Evidence,  §§  35,  44. 


JUDICIAL  SALES. 

See  Execution,  §  245;   Mortgages,  §{  516,  544. 

JURISDICTION. 

See  Appeal  and  E^or,  §§  339,  373,  436,  781, 
1178;  Am>earance ;  Bankruptcy,  §  20 ;  Courts ; 
Habeas  Corpus,  §  27 ;  Husband  and  Wife, 
§  276 ;  Indians,  §  28 ;  Infants,  §  16 ;  Intoxi- 
cating Liquors,  §  75;  Judgment,  §§  410,  487, 
668;   Venue,  §  32. 

JURY. 

See  Criminal  Law,  f§  857,  863,  1040;  New 
Trial,  f  143 ;    Trial,  §g  18fe-359. 

II.   RIGHT  TO  TRIAL  BT  JURY. 

I  I  i  (Okl.)  In  proceedings  by  the  state  before 
the  Corporation  Commission  to  recover  exceaa 
charges  collected  by  a  telephone  company,  the 
company  is  not  entitled  to  a  jury  trial. — Pioneer 
Telephone  &  Telegraph  Co.  v.  State,  138  P. 
1033: 

§  12  (Mont.)  An  action  to  recover  for  the  re- 
moval of  a  building  by  a  city  from  ground  not 
owned  by  complainant  was  one  to  which  the 
defendants  were  entitled  to  a  jury  trial.— B^uf- 
man  v.  City  of  Butte,  138  P.  770. 

§  13  (Okl.)  Under  Rev.  Laws  1910,  §§  4989- 
4902,  where  a  cross-petition  sought  judgment 
on  a  note  and  foreclosure  of  a  mortgage,  and 
an  issue  was  joined  as  to  the  amount  due,  held, 
that  defendant  was  entitled  to  a  jury  trial. — 
Brewer  v.  Martin,  138  P.  166. 

V.   COMPETENCE  OF  JURORS,  CHAI,. 
LENGES.   AND    OBJECTIONS. 

I  1 1 6  (Wash.)  That,  on  a  trial  of  one  charged 
with  bemg  an  habitual  criminal,  two  of  the 
jurors  were  husband  and  wife  did  not  make  the 
panel'  unlawful,  or  render  the  verdict  illegal, 
and  there  was  no  error  in  refusing  to  discharge 
the  jury  because  of  such  fact. — State  v.  Miller, 
138  P.  896. 

JUSTICES  OF  THE  PEACE 

See  Costs,  {  228;   Criminal  Law,  f  260. 

IV.   PROCEDURE   IN    CIVII.   CASES. 

§  83  (Nev.)  Where  the  summons  issued  out  of 
justice  court  and  served  upon  defendant  was 
not  signed  by  the  justice,  it  is  voidable  and  may 
be  set  aside  upon  appropriate  motion.— Wong 
Kee  V.  Lillis,  138  P.  900. 

§  122  (N.M.)  A  judgment  rendered  by  a  jus- 
tice of  the  peace  before  the  return  day  of  the 
summons,  being  without  jurisdiction,  is  void. — 
Pickering  v.  Palmer,  138  P.  198. 

§  128  (N.M.)  A  person  against  whom  a  jus- 
tice of  the  peace  has  rendered  a  judgment  void 
for  want  of  jurisdiction  is  not  bound  to  appeal 
or  bring  certiorari,  though  he  have  actual  no- 
tice of  the  judgment,  but  may  resort  to  injunc- 
tion.—Pickering  V.  Pahner,  138  P.  198. 

That  a  person  against  whom  a  void  judgment 
has  been  rendered  by  a  justice  of  the  peace  fails 
to  appeal  or  sue  out  a  writ  of  certiorari  does 
not  render  him  guilty  of  laches  so  as  to  bar  his 
right  to  equitable  relief  against  the  judgmeut. 
-Id. 

§  128  (Okl.)  Equity  may  set  aside  a  justice's 
judgment  with  leave  to  retry  the  cause,  where 
judgment  was  rendered  for  plaintiff,  defendant 
and  his  counsel  being  absent  in  advance  of  the 
time  fixed  for  trial  by  stipulation,  and  defend- 
ant has  a  good  defense.— Splawn  v.  Perry,  138 
P.  788. 

V.   REVIEW   OF   PROCEEDINGS. 

(A)   Appeal   and  Brror. 

§  147  (N.M.)  Under  Comp.  Laws  1897,  SS 
."^305,  .3365,  a  defendant  may  appeal  from  a  de- 
fault judgment  rendered  against  him.  to^li^s- 
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tice  of  the  peace.— M.  J.  Faggard  &  Co.  v.  Cun- 
ningham, 138  P.  264. 

(B)   Certiorari. 

§208  (Nev.)  Where  the  docket  entriea  of  a 
justice  of  the  peace  did  not  show  sufficient  serv- 
ice of  a  summons,  the  judgment  should  be  vacat- 
ed on  certiorari;  there  being  no  presumption 
in  favor  of  the  justice's  jurisdiction. — Wong 
See  T.  Lillis,  138  P.  900. 

JUVENILE  DELINQUENTS. 

See  Courts,  i  36. 

KNOWLEDGE. 

See  Bankruptcy,  §  144;  Carriers,  |  165:  Es- 
crows, J  10 ;  Fraudulent  Conveyances,  f i  282, 
301;  Indemnity,  |  15;  Insurance,  §|  378, 
305;  Principal  and  Agent,  S  177;  Street 
Railroads,  §  93;  Trial,  §§  242,  243;  Wit- 
nesses, i  406. 

•  LACHES. 

See  Cancellation  of  Instruments,  g  34 ;  Justices 
of  the  Peace,  §  128. 

LANDLORD  AND  TENANT. 

See  Brokers,  !§  49,  54,  57,  86;  Gifts,  |  6;  In- 
dians, i  27;  Injunction,  {  69;  Partition,  | 
83 ;   Pleading,  }  356. 

n.  LEASES   AND  AOREEMENTS  IK 
OENERAX.. 

(A)  ReqolBltea  and  Valldltr- 

{24  (Cal.App.)  An  agreement  held  a  lease. — 
Morris  V.  Iden,  138  P.  120. 

(B)  Constractton  and  Operation. 

{41  (Kan.)  Expenditures  made  by  one  claim- 
ing a  lease  for  a  longer  term  than  the  landlord 
conceded  he  had  cannot  ordinarily  determine 
the  disputed  length  of  the  term.— iSmith  ▼. 
Scbriver,  138  P.  584. 

m.  I.Aia>I.ORD'S  TITUB  AND  BE- 
VEKSION. 

(B)  Batoppel  of  Tenant. 

{67  (Colo.App.)  Where  it  is  the  duty  of  a 
tenant  to  pay  taxes  for  which  land  is  sold,  he 
cannot  legally  acquire  the  tax  title  on  such 
sale.— Schneider  v.  Hurt,  138  P.  422. 

Lessee  held  not  to  acquire  title  by  assignment 
of  certificate  of  purchase  under  tax  sale  for 
year  preceding  his  term,  where  he  was  bound  to 
pay  subsequent  taxes  for  himself  in  order  to 
acquire  title,  while  the  lease  bound  him  to  pay 
them  for  the  landlord.- Id. 

rV.   TERMS  FOR  TEARS. 

(B)    Aaaiamment,     Snblettlnir,    and     Mort- 
Kase. 

{  74  (Cal.App.)  A  lease  held  assignable  under 
Civ.  Code,  {  1044;  it  containing  no  stipulation 
against  assignment— Morris  v.  Iden,  138  P.  120. 

V.  TENANCIES  FROM  YEAR  TO 

TEAR  AND  MONTH  TO 

MONTH. 

{115  (Wash.)  Where  a  lessor  and  lessee 
agree  to  abrogate  lease  and  make  new  lease  at 
a  monthly  rental,  but  lessee  took  possession 
without  executing  such  new  lease,  the  tenancy 
was  from  mouth  to  month,  within  Rem.  &  Ijal. 
Code,  {  812,  subd.  2,  and  section  8S03.— Corner 
Market  Co.  t.  Gillman,  138  P.  2. 

TH.  PREmSES.  AND   ENJOTMENT 
AND  USE  THEREOF. 

(B)   Injurlea  from  Danarerona  or  Defective 
Condition. 

{  164  (Wash.)  A  landlord  who  breaches  his 
agreement  to  keep  the  premises  in  repair  may 


be  liable  In  tort  for  damages  to  a  tenant  from 
month  to  month,  who  relied  on  such  promise 
with  knowledge  of  the  facts.— Lowe  t.  O'Brien, 
138  P.  295. 

{  168  (Wash.)  If  a  landlord  promised  a  ten- 
ant to  make  repairs,  the  tenant  could  remain 
in  the  house  for  a  reasonable  time  waiting  for 
the  repairs  to  be  made,  without  being  guilty  of 
contributory  negligence  barring  recovery  for  in- 
juries resulting  from  failure  to  repair. — Lowe  v. 
O'Brien,  138  P.  295. 

{  169  (Wash.)  Whether  the  tenant  remained 
in  the  house  an  unreasonable  time  after  the 
landlord  promised  to  repair  so  as  to  be  guilty 
of  contributory  negligence  held  a  jury  question. 
—Lowe  V.  O'Brien,  138  P.  205. 

Vin.   RENT  AND  ADVANCES. 
(C)  Men. 

{258  (Utah)  A  'landlord  may  proceed  in 
equity  to  foreclose  his  lien  notwithstanding 
Conip.  Laws  1007,  {{  1407-1414,  providing  a 
landlord's  lien. — Houston  Real  Estate  Inv.  Co. 
V.  Hechler,  138  P.  1159. 

1 260  (Utah)  Where  property  is  attached  in 
a  lessor's  action  under  Comp.  Laws  1907,  {{ 
1407-1414,  giving  the  lessor  a  lien  against  the 
lessee's  property,  with  right  of  attachment,  the 
claimant  may  intervene  in  such  action,  and  have 
determined  his  right  to  or  interest  in  the  prop- 
erty attached. — Houston  Real  Estate  Inv.  Co. 
V.  Hechler,  138  P.  1159. 

LARCENY. 

See  Criminal  Law,  {  1172. 

n.  PROSECUTION  AND  PUNISH. 

MENT. 

(A)   Indictment  and  Information. 

{  34  (N.M.)  Where  an  indictment  for  a  viola- 
tion of  Comp.  Laws  1897,  §  79,  charges  that 
defendants  "then  and  there  unlawfully  and  fe- 
loniously did  take,  steal,  and  knowingly  drive 
away"  the  animal  in  question,  it  need  not  al- 
lege that  the  owner  was  deprived  of  the  imme- 
diate i/ossession  of  the  animal.— State  v.  Rob- 
erts, 138  P.  208. 

(B)  Bvldenee. 

{ 55  (Okl.Cr.App.)  Evidence  in  a  prosecution 
of  larc=>n7  of  a  domestic  animal  held  to  sustain 
a  conviction.— Carney  v.  State,  138  P.  1042. 

LAST  CLEAR  CHANCE. 

See  Negligence,  {  83. 

LEADING  QUESTIONS. 

See  Witnesses,  {  243. 

LEASE. 

See  Landlord  and  Tenant. 

LEGISLATIVE  JOURNALS. 

See  States,  {  37. 

LETTERS. 

See  Appearance,  {  & 

LEWDNESS. 

See  Fornication. 

LIBEL  AND  SLANDER. 

I.  WORDS   AND    ACTS   ACTIONABLE. 
AND   riABILITT   THEREFOR. 

{9  (Mont.)  In  view  of  Rev.  Codes,  §  8376, 
declaring  any  person  engaging  in,  or  promoting 
as  principal,  a  wrestling  match  guilty  of  mis- 
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demeanor,  an  action  for  libel  In  respect  to  such 
unlawful  business  carried  on  by  plaintiff  cannot 
be  maintained.— Brown  ▼.  Independent  Pub.  Co., 
138  P.  258. 

i  19  (Mont)  In  determining  whether  language 
complained  of  is  libelous  per  ae,  it  must  be  con- 
strued in  its  relation  to  the  entire  article  in 
which  it  appears. — Brown  v.  Independent  Pub. 
Co.,  138  P.  258. 

IV.   ACTIONS. 

(B)  Pavttea,    Prellmlnarr    Proeeedlnss, 

and  Pleadlnar- 

i  86  (Mont.)  A  publication  not  libelous  per  ae 
cannot  be  made  so  by  innuendo. — Brown  t.  In- 
dependent Pub.  Co.,  138  P.  258. 

i  89  (Mont.)  Unless  a  publication  is  libelous 
per  se,  special  damages  must  be  alleged  to  con- 
stitute a  cause  of  action. — Brown  t.  Independ- 
ent Pub.  Co.,  138  P.  258. 

In  Tiew  of  Rev.  Codes,  §  3602,  defining  libel, 
a  complaint  charging  a  publication  that  plain- 
tiff refused  to  pay  room  rent,  but  not  specially 
alleging  pecuniary  loss  to  plaintiff,  held  not  to 
state  a  good  cause  of  action. — Id. 

(C)  BTtdenee. 

1 101  (Mont.)  For  the  court  to  legally  pre- 
sume that  published  words  would  expose  the 
person  at  whom  they  are  aimed  to  contempt, 
ridicule,  or  obloquy,  such  words,  as  used,  must 
be  susceptible  of  but  one  meaning,  and  that  the 
one  whiiSi  leads  to  the  injurious  consequences.— 
Brown  t.  Independent  Pub.  Co.,  138  P.  258. 

LICENSES. 

See  Intoxicating  liqaon,  H  40,  76;  Navigable 
Waters,  {  14. 

LIENS. 

See  Indians,  §  38 ;  Judgment,  |  780 ;  Landlord 
and  Tenant,  l!  258,  260;  Logs  and  Logging, 
JS  24,  26;  Mechanics'  Liens;  Mines  and 
Minerals,  H  112,  117;  Payment,  |  44. 

LIFE  ESTATES. 

I  18  (Utah)  A  life  tenant  should  be  assessed 
for  taxes  aa  owner  during  the  continuance  of 
the  life  estate.— Sheppick  t.  Sheppick,  138  P. 
1169. 

LIFE  INSURANCE. 

See  Insurance,  i$  219,  687. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Appeal  and  Error,  i 
1039;  Criminal  Law,  |  159;  Executors  and 
Administrators,  (  431 ;   Taxation,  {  805. 

I.  STATUTES   OF   LIMITATION. 

(B)  IjlmltmtloiM    Applicable   to    Partioalar 
Actions.  * 

i  28  (Cal.)  A  complaint  alleging  that  defend- 
ant had  collected  all  of  an  attorney's  fee  due 
to  him  and  plaintiff  jointly,  and  told  plaintiff 
that  he  had  not  collected  any  of  it,  held  to  al- 
lege an  action  for  money  had  and  received,  so  as 
to  be  governed  by  the  three  years'  limitations 
(Code  Civ.  Proc.  §  339.  subd.  1),  and  not  by 
section  338,  subd.  4,  relating  to  an  action  for 
fraud.— Boyer  v.  Barrows,  138  P.  354. 

II.   COMPUTATION  OF  PERIOD  OF 
LIBIITATION. 

(A)  Aeemal    of   Rlsht    of    Action    or    De- 
fense. 

1 44  (Cal.)  WUere  a  father,  on  receiving  the 
custody  of  a  minor  child,  orally  agreed  that 
such  child  should  share  equally  with  his  only 
other  child,  a  daughter,  the  right  to  set  aside  a 
conveyance  to  the  daughter,  made  before  his 
death,  did  not  accrue  until  the  death  of  the  fa- 
ther without  complying  with  the  agree-jent 
— Bogera  v.  Schlotterback,  138  P.  728.  I 


<  59  (Colo.)  Under  Rev.  St  1908,  M  911,  916^ 
917,  919,  an  action  brought  in  Janaary,  1911, 
on  debt  contracted  in  June  and  July,  1900.  by 
foreign  corporation  which  failed  to  file  report 
in  1910  against  directors  thereof,  held  not  bar- 
red by  the  one-year  limitation  prescribed  by 
section  4068.— M<dda  v.  Hendrie  &  Bolthoff  lifg. 
Co.,  138  P.  22. 

(F)   Ivnorance,  MUtalce,  Traat,  Frand,  and 
Concealment  of  Canse  of  Action. 

i  100  (Wash.)  Where  defendant  fraudulently 
represented  a  mortgage  to  be  a  first  mortgage, 
and  furnished  an  abstract  showing  all  of  the 
conveyances  relating  to  the  land,  plaintiff,  bar- 
ing retained  the  abstract  for  over  three  yean, 
cannot  claim  that  the  fraud  was  not  discovered 
until  the  expiration  of  that  time  and  that  ber 
cause  of  action  then  arose. — nhlbright  t.  MuI- 
cahy,  138  P.  314. 

I  104  (Cal.)  The  statute  of  limitations  does 
not  begin  to  run  until  the  person  entitled  to  sne 
has  discovered  facts,  entitling  Him  to  sue,  which 
were  concealed  from  him  by  defendant's  fraud. 
—Boyer  v.  Barrowa,  138  P.  354. 

TV.   OPERATION  AND   EFFECT  OF 
BAB  BY  UMITATION. 

i  167  (Cal.)  Where  a  mortgage  secared  by  a 
note  on  real  property  was  barred  by  limitations, 
a  grantee  of  the  primary  debtor  was  entitled  to 
be  relieved  from  the  lien  thereof  in  a  suit  to 
quiet  title,  and  it  was  error  to  deny  such  relief 
except  on  payment  of  the  debt— Muhs  v.  Hi- 
bemla  Savings  &  Loan  Society,  138  P.  352. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  {{  166,  16& 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LOCAL  LAWS. 

See  Statutes,  H  68-86w 

LOCAL  OPTION. 

See  Intoxicating  Uquors. 

LOCATION. 

See  Mines  and  Minerals,  |  19. 

LOGS  AND  LOGGING. 

See  Constitutional  Law,  {§  244,  300,  309;   Ne» 

ligence.  Si  108,  119;    PubUc  Lands,  S  55. 

§  3  (Mont)  An  offer  by  an  owner  of  timber 
to  extend  a  contract  for  its  sale  and  removal 
for  a  year  for  a  certain  consideration,  not  ac- 
cepted by  the  purchaser  betore  revocation,  held 
not  to  create  a  contract. — Donlan  v.  Arnold,  13S 
P.  776. 

Under  the  facts  shown,  held,  that  there  was 
no  such  equity  in  favor  of  plaintiff  aa  to  war- 
rant relief  from  a  forfeiture  of  a  contract  for 
the  sale  and  removal  of  timber  upon  his  failure 
to  comply  with  its  terms. — Id. 

§  24  (Idaho)  Sess.  Laws  1911,  c.  228,  author- 
izing a  lien  for  supplies  furnished  to  a  contrac- 
tor getting  out  timber  products,  held  invalid.— 
Donovan,  Hppka  &  Ninneman  Co.  t.  Tri-State 
Cedar  Co.,  ife  P.  339. 

S26  (Idaho)  Under  Rev.  Codes,  t  6125.  la- 
borers employed  by  a  contractor  in  moving  rail- 
road ties  and  loading  them  upon  cars  for  trans- 
portation may  have  a  lien  thereon  for  their 
work.— Anderson  v.  Oreat  Northern  t^.  Co- 
138  P.  127. 

Kev.  Codes,  §  6125,  confers  the  same  lien  in 
favor  of  every  person  "performing  labor  upon" 
sawlogs,  etc.,  as  it  confers  upon  every  person 
"obtaining  or  securing"  such  material — Id. 

Rev.  Codes,  f  5125,  relating  to  laborers'  liens, 
confers  a  lieu  in  favor  of  persons  who  work 
Digitized  by 
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upon  or  assist  In  obtaining  or  securing  railroad 
ties;  the  word  "timber"  as  used  therein  being 
sufficiently  comprehensive  to  include  ties. — Id. 

$31  (Idaho)  The  purpose  of  Rev.  Codes,  { 
5140,  which  provides  for  the  recovery  of  dam- 
ages from  any  one  who  eloigns  timber  on  which 
a  lien  exists  for  labor,  is  to  render  every  per- 
son who  destroys  or  removes  any  such  timber 
liable  for  the  claim  against  it,  or,  if  the  proper- 
ty be  of  less  value  than  the  lien  claimed,  it 
allows  the  claimant  the  damages  which  he  has 
sustained.— Anderson  v.  Great  Northern  Ry. 
Co.,  138  P.  127. 

LOOKOUTS. 

See  Railroads,  8  369. 

LOST  GOODS. 

See  Finding  Lost  Ooods. 

LOST  PROPERTY. 

See  Trial. 

MALICL 

See  Damages,  {  227. 

MALICIOUS  MISCHIEF. 

See  Fences. 

MALICIOUS  PROSECUTION. 

See  Pleading,  {{  166,  403. 

n.  WAirr  of  pbosable  cause. 

f  18  (Or.)  A  prosecution  procured  by  perjured 
evidence  is  without  probable  cause. — Thienes  v. 
Francis,  188  P.  490. 

§  20  (Or.)  A  prosecutor  must  believe  in  the 
guilt  of  the  accused,  and,  if  he  knows  facts  ex- 
onerating accused,  he  cannot  justify  the  crimi- 
nal charge  in  an  action  for  malicious  prose- 
cution.—Thienes  V.  Francis,  138  P.  490. 

{  2 1  (Okl.)  For  advice  of  counsel  to  constitute 
a  good  defense  in  an  action  for  malicious  pros- 
ecution, it  is  sufficient  that  defendant  shall  have 
fully  and  fairly  disclosed  to  bis  counsel  all  the 
facts  within  his  knowledge,  and  not  necessary 
that  he  shall  have  disclosed  all  facts  discover- 
able.— Roby  v.  Smith,  138  P.  141. 

{  24  (Or.)  The  finding  of  an  indictment,  when 
shown  as  prima  facie  proof  of  probable  cause, 
miiy  be  overcome  by  proving  that  it  was  pro- 
cured by  perjured  evidence. — Thienes  v.  Fran- 
cis, 138  P.  490. 

m.  MAUGE. 

§  32  (Or.)  The  want  of  probable  cause,  while 
not  conclusive,  is  very  stringent  evidence  of 
malice.— Thienes  v.  Francis,  138  P.  490. 

V.  ACTIONS. 

1 56  (Mont)  The  plaintiff,  in  an  action  for 
malicious  prosecution,  must  show  the  commence- 
ment of  a  prosecution  against  him  through  de- 
fendant's instigation,  want  of  probable  cause, 
malice,  favorable  termination  of  prosecution, 
damage,  and  amount  thereof. — Stephens  v.  Con- 
ley,  138  P.  189. 

{ 56  (Or.)  In  an  action  for  malicious  prose- 
cation^  plaintiff  is  entitled  to  the  usual  pre- 
sumptions of  law  and  fact. — Thienes  v.  Fran- 
cis, 138  P.  490. 

f  59  (Mont.)  That  defendant  acted  under  the 
advice  or  opinion  of  legal  counsel  is  relevant  to 
show  prol»ble  cause. — Stephens  v.  Conley,  138 
P.  189. 

§  60  (Mont)  That  defendant  acted  under  the 
advice  or  opinion  of  legal  counsel  is  relevant  to 
show  absence  of  malice. — Stephens  v.  Conley, 
1.S8  P.  189. 


1 64  (Or.)  Defendant's  connection  with  the 
cruninai  proceeding  against  plaintiff  may  be 
shown  by  circumstantial  evidence. — ^Thienes  v. 
Francis,  138  P.  490. 

I  7 1  (Or.)  In  an  action  for  malicions  prosecu- 
tion, evidence  held  sufficient  to  require  sub- 
mission to  the  jury.— Thienes  t.  Francis,  138 
P.  490. 

Evidence  held  to  present  a  question  for  the 
jury  whether  defendant  was  the  proximate 
cause  of  the  prosecution  against  plaintiff.— Id. 

MALPRACTICE. 

See  Trial,  f  203. 

MANAGER. 

See  Corporations,  |  899. 

MANDAMUS. 

See  Certiorari,  i  4;  Courts.  (  207;  Bxceptions, 
BUI  of,  S  63 ;   Taxation,  §  497. 

I.  KATUBE  AND  GROUNDS  IN  OEN< 
EBAI- 

S  15  (Wash.)  The  fact  that  voting  machines 
were  loaned  to  a  city  and  were  not  purchases  is 
no  defense  in  a  proceeding  for  mandamus  to 
compel  the  city  comptroller  to  carry  out  the  de- 
sign of  the  council  in  testing  the  machines  at 
an  election.— State  v.  Carroll,  138  P.  306. 

H.  SUBJECTS  AND  FUBPOSES  OF 
BEI.IEF. 

(A)  Acts  and  Proeeedlnani    of  Conrta, 
Jndcea,  and  Jndlctal  OfBeers. 

1 26  (Utah)  On  mandamus  to  compel  the  trial 
judge  to  enter  a  final  decree,  in  an  action  for  di- 
vorce, where  he  had  found  that  the  evidence  en- 
titled neither  party  to  a  divorce,  but  that  the 
children  should  be  removed  from  the  custod.v  of 
the  parents,  and  property  conveyed  by  the  hus- 
band to  the  wife  for  their  support  should  be 
placed  in  the  bands  of  a  trustee,  the  supreme 
court  will  not  decide  the  authority  of  the  trial 
judge  to  make  such  disposition. — Benson  y. 
Ritchie,  138  P.  136. 

i  51  (Utah)  Writ  of  mandamus  issued  to  com- 
pel trial  judge  to  render  a  final  judgment  in  di- 
vorce as  of  the  date  of  the  submission. — Benson 
V.  Ritchie,  138  P.  136. 

(B)  Acta   and  Proeeedtnva  of  Pnblle   OtB- 
eers   and  Boards  and  Mnnldpallttea. 

§  73  (Kan.)  Mandamus  may  issue  command- 
ing the  clerk  of  a  school  district  to  approve  and 
file  the  bond  of  a  person  claiming  to  have  been 
elected  treasurer  of  the  district. — Reeves  v. 
Ryder,  138  P.  592. 

§  73  (Nev.)  Where  a  sheriff  redelivered  the 
property  which  he  had  seized  in  accordance  with 
the  Rev.  Laws,  §  5127,  although  the  defendant's 
sureties  had  not  justified,  he  may  be  compelled  by 
mandamus  to  retake  the  pro:perty,  if  it  is  with- 
in the  county,  and  deliver  it  to  the  plaintiff; 
the  defendant,  not  having  established  his  right 
to  a  redelivery  of  the  property  and  having  waiv- 
ed all  right  to  object  to  the  sufficiency  of  plain- 
tiff's sureties.— State  v.  Irftmb,  138  P.  907. 

§  77  (Kan.)  Mandamus  is  not  the  proper 
method  by  which  to  try  the  title  to  an  office.— 
Reeves  v.  Ryder,  138  P.  592. 

m.  JUBISDICTION.  FBOCEEDINOS, 
AND  BEUEF. 

i  151  (Ner.)  In  mandamus  by  the  board  of 
county  commissioners  to  compel  the  county  au- 
ditor to  join  with  the  county  treasurer  in  mak- 
ing a  report,  as  required  by  Rev.  Laws,  §  3746, 
the  county  treasurer  was  not  a  neceBsary  party, 
where  it  appeared  that  he  was  willing  to  per- 
form his  part— State  v.  Bonnifield,  138  P.  806. 
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\  163  (Colo.)  Where  the  alternative  writ  re- 

iuired  defendant  to  plead  on  or  before  Aagust 
2th,  his  demurrer,  tendered  on  that  day  after 
bis  motion  to  quash  was  overruled,  was  offered 
in  time.— Parr  v.  Sexson,  138  P.  768. 
$  164   (Colo.)  Where  the  alternative  writ  re- 

3uired  defendant  to  plead  on  or  before  August 
2th,  his  answer,  tendered  on  that  day  after  his 
motion  to  quash  was  overruled,  was  offered  iu 
time.— Parr  v.  Sexson,  138  P.  768. 

i  173  (Colo.)  Code  Civ.  Proc.  i  350,  provid- 
ing that  a  mandamus  proceeding  without  answer 
made  shall  be  heard  on  the  papers  of  the  appli- 
cant, read  with  section  344,  requiring  a  hearing. 
held  to  require  that  the  hearing  go  forward  on 
applicant's  pleadings  but  not  to  do  away  with 
the  necessity  for  a  bearing. — Parr  v.  Sexson. 
138  P.  768. 

{  176  (Wash.)  On  mandamus  to  compel  the 
city  comptroller  to  take  steps  necessary  to  test 
the  working  of  a  voting  machine,  the  Supreme 
Court  will  not  decide  his  duties  under  the  law.— 
State  V.  Carroll,  138  P.  306. 

{  177  (Colo.)  Where  no  damages  are  alleged 
in  an  alternative  writ  of  mandamus,  regarded 
as  the  initial  pleading  or  complaint,  none  are 
recoverable.— Parr  v.  Sexson,  138  P.  768. 

S  178  (Colo.)  Under  the  express  provision  of 
Code  Civ.  Proc.  §  344,  a  default  judgment  in  a 
mandamus  proceeding  without  a  hearing  by  the 
court  or  judge,  whether  the  adverse  party  ap- 
peared or  not,  was  improper  and  unwarranted. — 
Parr  v.  Sexson,  138  P.  768. 

§  187  (Colo.)  Where  an  alternative  writ  of 
mandamus  clearly  stated  a  cause  of  action  so  as 
not  to  be  subject  to  general  demurrer  aind  the 
answer  thereto  stated  no  defense,  defendant  was 
not  injured  by  the  unwarranted  action  of  the 
court  in  refusing  to  allow  him  to  file  such 
pleadings  on  the  ground  that  they  came  too  late. 
—Parr  v.  Sexson,  138  P.  768. 

MANDATE. 

See  Appeal  and  Error,  §|  1105-1207. 

MANN  ACT. 

See  Commerce,  |  8. 

MANSLAUGHTER. 

See  Homicide,  S|  39,  142,  250,  255,  307,  309, 
340. 

MARINE  INSURANCE. 

See  Insurance,  |  136. 

MARKET  VALUE. 

See  Evidence,  §  474. 

MARKS. 

See  Elections,  §§  186,  194. 

MARRIAGE. 

See  Divorce;  Gifts,  f  80;  Husband  and  Wife. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  §§  171,  889, 10.50 ;  Com- 
merce, §  27;  Divorce;  Evidence,  f  80;  Logs 
and  Logging,  $  26;   Trial,  §§  251-253,  296. 

I.   THE   RELATION. 

(B)  Statutory  Resalation. 

f  13   (Cal.)  An  ordinance  limiting  hours  of  la- 
bor in  a  public  laundry  to  11  hours,  7  a.  m. 
to  6  p.  m.,  held  a  valid  exercise  of  police  power,  I 
not  invading  the  constitutional  riglits  of  i)ersoc8  ' 
engaged  in  the  business. — Ex  parte  Wong  Wing, 
138  P.  695.  I 


•  (13  (Or.)  A  policeman  or  fireman,  reqaired  to 
take  an  oath  of  office,  and  subject  to  removal 
only  in  accordance  with  civil  service  rules  is  an 
officer  and  not  a  "laborer,"  within  the  Eight 
Hour  Law.— Albee  v.  Weinberger,  138  P.  8.'>9. 

Firemen  who,  though  on  duty  for  more  than 
eight  hours  a  day,  are  not  in  active  service  for 
that  time,  except  in  cases  of  emergency,  are  not 
required  to  labor  in  excess  of  the  time  allowed 
by  the  Eight  Hour  Law.— Id. 

Policemen  working  in  three  shifts  of  eight 
hours  each  except  in  cases  of  emergency,  are  not 
required  to  labor  in  excess  of  the  time  allowed 
by  the  Eight  Hoar  Law.— Id. 

m.   BCASTER'S    riABIUTT    FOR    UT- 
JTTRIES  TO   SERVANT. 

(A)   Nature  and  Bxtent  im  General. 

§  88  (Wash.)  Where  a  gravel  pit  employ^, 
when  injured  while  alighting  from  an  engine, 
was  riding  home  from  work  at  the  gravel  pit, 
and  had  then  ceased  bis  labors,  and  was  no 
longer  under  the  control  of  the  railroad  com- 
pany, the  relation  of  master  and  servant  did  not 
exist,  though  be  was  permitted  to  ride  on  the 
engine.— Baird  t.  Northern  Pac.  By.  Co.,  138  P. 
325. 

§  89  (Utah)  Where  a  servant  of  a  railroad 
company  engaged  in  installing  an  automatic 
block  system  was  being  carried  from  his  work 
on  a  tricycle  which  ran  on  the  tracks,  the  rela- 
tion of  nuister  and  servant  existed  at  that  time 
with  respect  to  the  master's  liability  for  the 
negligence  of  other  servants  in  charge  of  a  train 
who  ran  down  the  servant  on  the  tricycle. — 
Grow  V.  Oregon  Short  Line  B.  Co.,  138  P.  808. 

(B)   Tools,  Maehlmery,  Appllaneea,  and 
Places  for  W^orlc. 

IS  101,  102  (Cal.)  It  is  the  duty  of  an  em- 
ployer to  make  and  maintain  as  safe  a  place  of 
work  as  is  reasonably  possible.— Scheliin  t. 
North  Alaska  Salmon  Co.,  138  P.  723. 

§101,102  (Mont.)  An  employer  is  only  to 
furnish  the  appliances  in  general  use  for  the 
same  purpose  and  operated  in  the  same  way 
by  reasonably  prudent  men  under  like  circum- 
stances.—Wallace  y.  Chicago,  M.  &  P.  S.  Ry. 
Co.,  138  P.  499. 

i§  101,  102  (Okl.)  A  master  must  exercise 
reasonable  care  to  provide  a  reasonably  safe 
place  in  which  an  employ^  is  to  work  and  also 
reasonably  safe  appliances  and  material  to  work 
with.— Chicago,  K.  I.  &  P.  Ry.  Co.  v.  Braxzell, 
138  P.  794. 

S§  101,  102  (Or.)  The  degree  of  care  required 
of  a  master  increases  with  increased  danger,  and 
in  the  use  of  electricity  the  highest  care  is  re- 
quired.—Myers  V.  Portland  Ry.,  Light  &  Power 
Co.,  138  P.  213. 

{  107  (Cal.)  While  an  employer  is  bound  to 
furnish  a  safe  place  in  which  the  servant  may 
work,  that  duty  does  not  extend  to  protection  of 
the  servant  beyond  the  limits  of  the  space  allot- 
ted, and  in  which  he  is  ordered  to  perform  bis 
duties.— Pollard  v.  VaUey  Ice  Co.,  138  P.  699. 

§  113  (Kan.)  Where  a  rail  loaded  on  a  flat 
car  projected  over  the  side  of  the  car,  and  an 
employe  in  loading  another  rail  struck  his  hand 
against  the  projecting  rail,  it  was  not  an  "ob- 
struction" within  Employers'  liabili^  Act 
(Laws  1911,  c.  239).— Palomino  v.  Atchison,  T. 
&  S.  F.  Ry.  Co.,  138  P.  616. 

The  phrase,  "clearance  of  obstructions,"  as 
used  in  Employers'  Inability  Act  (Laws  1911. 
c.  239),  means  the  removal  of  impediments 
which  would  interfere  with  the  passage  of 
trains,  or  the  safety  of  employes  working  on 
or  near  cars  moving  over  the  rails. — Id. 

I  1 18  (Kan.)  In  an  action  for  the  death  of  a 
miner  due  to  the  failure  of  his  employer  to  sup- 
ply prop  timbers  as  required  by  Gen.  St.  1909, 
«  4i»CT  (Laws  188.3,  c.  117,  $  6),  it  is  no  defense 
that  defendant  failed  to  comply  with  the  statute 
because  the  person  employed  to  notify  him  of 


1259 


INDEX-DIGEST 


Master  and  Serraat 


the  need  proved  untmstworthy.— Le  Roy  t.  Mis- 
souri, K.  &  T.  By.  Co.,  138  P.  646. 

Gen.  St.  1909,  {  4987,  requiring  that  prop 
timbers  to  be  furnished  to  miners,  does  not  re- 
quire that  a  demand  for  the  props  be  made  by 
a  miner  and  served  upon  the  owner  or  boss  of 
the  mine  before  the  obligation  of  the  statute 
arises. — Id. 

f  125  (Or.)  A  corporation  operating  an  elec- 
tric plant  is  presumed  to  know  all  the  conditions 
known  to  an  electrician,  or  is  negligent  in  not 
knowing. — Myers  v.  Portland  By.,  Light  &  Pow- 
er Co.,  138  P.  213. 

I  129  (Mont.)  Where  locomotive  wheels  had 
been  moved  from  track  to  a  lathe  preparatory 
to  attaching  the  tackle,  and  were  then  blocked 
to  hold  them,  and  plaintiff  was  injured  by  the 
removal  of  the  blocks,  failure  to  provide  safer 
means  for  moving  the  wheels  from  the  track 
to  the  lathe  held  not  the  proximate  cause  of  the 
injury.— Wallace  v.  Chicago,  M.  &  P.  S.  By. 
Co.,  138  P.  499. 

(C)   Metbods   of  'Work,  Rules,  and  Orders. 

§  137  (Utah)  Employes  of  a  railroad  company 
in  charge  of  a  train,  who  have  knowledge. of 
the  presence  of  track  laborers,  must  use  care  to 
prevent  injuring  them,  and  such  laborers  can- 
not be  treated  as  trespassers. — Grow  y.  Oregon 
Short  Line  R.  Co.,  138  P.  398. 

(K)  RIaka  Aaamned  l>r  Servant. 

{  204  (Wash.)  In  an  action  under  federal  Em- 
ployers' Liability  Act,  a  servant  did  not  assume 
the  risk  of  injury  from  the  use  of  a  grindstone 
under  power  where  it  had  holes  in  its  surface, 
and  the  guard  was  out  of  order,  though  h?  had 
knowledge  of  the  same:  Bem.  &  Bal.  Code,  f 
6587,  providing  that,  if  any  machine  is  in  a 
condition  making  it  extrahazardous,  the  nse 
thereof  is  prohibited. — Opsahl  v.  Northern  Pac. 
By.  Co.,  138  P.  681. 

§216  (Utah)  A  railroad  employ^,  who  works 
upon  the  tracks  and  is  carried  to  and  from 
work  on  a  hand  car  or  tricycle,  does  not  as- 
sume the  risk  of  injury  from  the  negligence  of 
servants  in  charge  of  a  train. — Grow  v.  Oregon 
Short  Line  B.  Co.,  138  P.  398. 

1 2 1 7  (CaL)  The  rule  of  assumed  risk  does 
not  apply  where  the  danger  is  not  obvious,  or  is 
unknown  to  the  employ^,  and  the  employer  by 
ordinary  care  could  have  discovered  it  so  that  an 
employ^  was  not  bound  to  investigate  and  dis- 
cover the  existence  of  a  dangerous  set  screw, 
if  he  did  not  know  thereof,  and  the  danger  there- 
from was  not  obvious.— Schellin  v.  North  Alaska 
Salmon  Co.,  138  P.  723. 

1 219  (Cal.)  An  employe  assumes  the  risk  of 
injury  from  working  in  a  place  where  the  dan- 
ger is  so  obvious  that  he  must  have  seen  it. — 
Schellin  v.  North  Alaska  Salmon  Co.,  138  P. 
723. 

(G)   Comtrlbatorr    WeKlivenee    of    Servant. 

S  228  (Kan.)  In  an  action  for  the  death  of 
a  miner  from  the  failure  of  the  master  to  furnish 
timber  props  as  required  by  Gen.  St.  1909,  J 
4987,  contributory  negligence  is  no  defense.— Le 
Roy  V.  Missouri,  K.  &  T.  By.  Co.,  138  P.  646. 

§  236  (Cal.)  In  an  action  for  death  of  a  serv- 
ant by  coming  in  contact  with  a  high-tension 
electric  wire,  decedent  held  guilty  of  contribu- 
tory negligence.— Pollard  v.  Valley  Ice  Co.,  138 
P.  699. 

Where  a  servant,  without  necessity,  brought  a 
ruler  in  his  hand  in  contact  with  certain  high- 
tension  wires  of  which  he  had  knowledge,  he 
was  not  excused  from  contributory  negligence 
by  the  rule  of  temporary  excusable  forgetful- 
ness.— Id. 

§240  (Utah)  Laborers  on  the  tracks  of  a 
railroad  company  are  bound  to' exercise  care  for 
their  own  safety  and  to  do  all  that  a  prudent 
person  under  similar  circumstances  would  do  to 


avoid  injary  from  trains.- Grow  v.  Oregon  Short 
Line  R.  Co.,  138  P.  39& 

(H)   Action*. 

8  250  (Utah)  The  purpose  of  the  federal  Em- 
ployers' Liability  Act  is  not  to  abridge,  but  to 
enlarge,  the  liability  of  interstate  carriers,  and 
a  servant  engaged  in  interstate  commerce,  who 
is  injured,  may  recover  under  the  common  law, 
where  the  facts  and  circumstances  would  en- 
title him  to  maintain  an  action  thereunder  re- 
gardless of  the  statute.— Grow  v.  Oregon  Short 
Line  B.  Co.,  138  P.  398. 

§  258  (Wyo.)  In  an  action  by  a  miner,  the  pe- 
tition held  to  allege  negligence  in  failing  to  re- 
Sair  the  brake  on  a  coal  car. — Wyoming  Coal 
lining  Co.  v.  Stanko,  138  P.  182. 

1 264  (Wyo.)  Where  the  servant  generally  al- 
leged negligence  in  the  failure  to  furnish  him 
with  suitable  appliances,  special  allegations  that 
the  injury  was  caused  by  the  failure  to  repair 
his  appliances  will  limit  the  servant  to  a  re- 
covery upon  the  particular  negligence  specified. 
—Wyoming  Coal  Mining  Co.  v.  Stanko,  138  P. 
182. 

§  265  (Cal.)  Men  of  average  intelligence  are 
presumed  to  be  familiar  with  the  dangers  of 
coming  in  contact  with  high-tension  electric 
wires.— Pollard  v.  Valley  Ice  Co.,  138  P.  699. 

i  265  (Okl.)  In  an  employe's  action  for  inju- 
ries, the  burden  is  on  plaintifF  to  prove  that  the 
injury  resulted  from  defendant's  negligence; 
there  being  no  presumption  ot  negligence  from 
the  mere  fact  of  the  accident.— Chicago,  B.  I. 
&  P.  By.  Co.  T.  Brazzell,  138  P.  794. 

I  276  (Mont.)  An  employe  suing  for  injuries 
must  not  only  prove  the  injury,  but  show  by 
some  substantial  evidence  the  causal  connec- 
tion between  the  employer's  negligence  and  the 
injury.— Wallace  v.  Chicago,  M.  &  P.  S.  By. 
Co.,  138  P.  499. 

8  278  (Kan.)  Evidence,  in  an  action  for  death 
of  a  miner  from  the  failure  of  the  master  to  fur- 
nish prop  timbers  as  required  by  Gen.  St.  1909, 
§  4987  (Laws  1883,  c.  117,  §  6),  held  to  show 
a  "willful  failure"  within  section  4992,  giving 
a  cause  of  action  for  loss  of  life  occasioned  by 
any  willful  failure  to  comply  with  such  stat- 
ute.—Le  Roy  v.  Missouri,  K.  &  T.  By.  Co.,  138 
P.  646. 

$281  (CaL)' Evidence,  in  a  servant's  action 
for  personal  injuries  by  his  clothes  catching  on 
a  set  screw  of  a  revolving  shaft,  while  attempt- 
ing to  adjust  a  belt,  held  to  sustain  a  findiug 
that  plaintiff  was  not  negligent  in  not  observing 
the  set  screw.— Schellin  v.  North  Alaska  Salmon 
Co.,  138  P.  723. 

§  285  (Or.)  Evidence  held  to  present  a  ques- 
tion for  the  jury  whether  the  death  of  an  em- 
ploye in  an  electric  plant  was  caused  by  an  elec- 
tric shock. — Myers  v.  Portland  By.,  Light  & 
Power  Co.,  138  P.  213. 

8  286  (Or.)  In  an  action  for  death  of  an  em- 
ploye in  an  electric  plant,  evidence  held  to  pre- 
sent questions  for  the  jury  whether  conditions 
were  dangerous  and  whether  defendant  was  neg- 
ligent in  permitting  them  or  allowing  decedent 
to  work  there. — Myers  v.  Portland  By.,  Light  & 
Power  Co..  138  P.  213. 

§286  (Utah)  In  an  action  for  the  wrongful 
death  of  a  servant  of  a  railroad  company  run 
down  by  a  train,  evidence  of  negligence  held 
sufficient  to  go  to  the  jury.- Grow  v.  Oregon 
Short  Line  B.  Co.,  138  B.  398. 

8  288  (Kan.)  In  an  action  for  negligence  in 
furnishing  an  employe,  a  boy  of  15,  with  an  un- 
safe team  of  horses,  where  plaintiff,  after  a 
runaway,  had  complained  that  they  were  un- 
safe, but  continued  to  drive  them  for  five 
months,  the  matter  does  not  conclusively  estab- 
lish assumed  risk. — Olson  v.  Lindsborg  Mercan- 
tile Co.,  138  P.  598. 

8  289  (Cal.)  In  a  servant's  action  for  injuries 
by  his  clothes  catching  on  a  set  screw  on  a  re- 
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TolTing  shaft  while  he  was  attempting  to  ad- 
just  a  belt,  the  question  of  his  contributory  neg- 
ligence heJd  for  the  jury  on  the  evidence. — 
Schellin  t.  North  Alaska  Salmon  Co.,  138  P. 
723. 

The  question  of  contributory  negligence  is 
nsuaUy  one  of  fact,  and  is  only  a  question  of 
law  when  the  evidence  will  support  no  other 
legitimate  inference. — Id. 

§  289  (Utah)  In  an  action  for  the  wrongful 
death  of  a  servant  of  a  railroad  company  run 
down  by  a  train,  evidence  of  deceased's  freedom 
from  negligence  held  sufficient  to  go  to  the  jury. 
—Grow  V.  Oregon  Short  Lone  B.  Con,  138  P. 
398. 

f289  (Wash.)  In  an  action  for  injuries,  a 
servant   held  not  guilty  of  contributory  negli- 

fence  as  a  matter  of  law. — Sjong  y.  Occidental 
'ish  Co.,  138  P.  313. 

{295  (Cal.)  An  instruction,  in  an  employe's 
action  for  personal  injuries  by  his  clothes  catch- 
ing on  a  set  screw,  that,  if  "plaintiff  did  not 
know  and  'did'  not  in  the  exercise  of  ordinary 
care  discover  the  existence  of  the  set  screw," 
etc.,  was  not  erroneous,  on  the  ground  that  an 
employ^  is  charged  with  knowledge  of  what  he 
"could  have"  discovered,  instead  of  what  he  did 
discover.— Schellin  v.  North  Alaska  Salmon  Co., 
138  P.  723. 

IV.   LIABILITIES   FOR  UtJWXEB   TO 
THIKD  PEB80KS. 

(A)   Acta  or  Onlntona  of  Serrant. 

§  300  (Kan.)  An  employer  may  be  held  liable 
for  injuries  to  a  third  person  from  the  wrong- 
ful acts  of  his  employ^  done  in  the  scope  of  his 
employment.— Kemp  v.  Chicago,  B.  I.  &  P.  Ry. 
Co.,  138  P.  621. 

8301  (Or.)  Where  packing  company  loani  a 
boat  to  a  fisherman  under  an  agreement  that  he 
should  sell  the  fish  to  the  company,  he  is  not 
an  employe  of  the  company. — Oregon  Fisheries 
Co.  V.  Elmore  Packing  Co.,  138  P.  862. 

§302  (Kan.)  To  fix  liability  upon  'he  em- 
pIo.Ter  on  the  ground  that  the  servant's  act  was 
within  the  "scope  of  employment,"  the  act 
must  not  only  be  done  in  the  time,  but  pursu- 
ant to  the  objects  of  employment.— Kemp  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  138  P.  621. 

{311  (Kan.)  A  foreman  of  laborers  in  rail- 
way service,  who  employs  and  discharges  the 
laborers,  is  not  answerable  for  the  negligence 
of  a  snbforeman,  unless  he  had  some  direct  con- 
trol over,  or  participation  in,  the  wrong  com- 
plained of .— Hisle  ▼.  Kansas  City  Southern  Ry. 
Co.,  138  P.  610. 

(B)  'Work  of  Independent  Contraetor. 

{318  (CaLApp.)  The  owner  of  property  is  not 
responsible  for  its  negligent  use  by  an  independ- 
ent contractor  to  whom  possession  has  been  giv- 
en for  a  lawful  purpose. — Connell  v.  Harris,  138 
P.  949. 

In  order  to  constitute  one  an  independent 
contractor,  he  must  have  control  of  the  manner 
in  which  the  contract  work  shall  be  done,  and  be 
responsible  only  for  the  results  of  the  work.— Id. 

A  teamster  hauling  timbers  for  a  certain  sum 
by  using  defendant's  wagon  and  the  teamster's 
horses  held  an  employ^. — ^Id. 

{318  (Or.)  An  independent  contractor  is  one 
who  contracts  to  do  a  piece  of  work  according  to 
his  own  methods,  not  subject  to  the  employer's 
control  as  to  the  means,  but  only  as  to  the  re- 
sult.— OreRon  Fisheries  Co.  v.  Elmore  Packing 
Co.,  138  P.  862. 

MEASURE  OF  DAMAGES. 

See  Damages,  (  98. 

MECHANICS'  LIENS. 

See  Constitutional  Law,  {{  88,  248. 


I.  HATUKE,  OBOUHUS,  AND   BUB. 
JECT-MATTEB  IH  OEHEBAL. 

{  I  (Nev.)  The  general  theory  npon  which  all 
labor  liens  are  based  is  that  they  are  remedial 
in  their  nature  and  intended  to  assist  the  la- 
borer to  obtain  a  just  price  for  his  services. — 
Lamb  v.  Goldfield  Lucky  Boys  Mining  Co.,  138 
P.  902. 

Mechanics'  liens  are  purely  statutory.^Id. 

{  3  (Wyo.)  The  statute  giving  a  subcontrac- 
tor a  lien  for  labor  and  materials  actually  en- 
tering into  the  structure,  as  against  an  owner 
with  whom  he  had  no  direct  contractual  rela- 
tion, is  constitutionaL — Becker  t.  Hopper,  138 
P.  179. 

m.  PBOGEBBnroB  to  pebfect. 

(  132  (Colo.)  Trackage  facilities  for  transpor- 
tation of  ore  products  from  a  smelter  plant  and 
a  refinery,  which  might  not  be  used  in  connec- 
tion with  the  plant,  held  not  a  part  of  the  com- 
pleted plant,  within  Sess.  Laws  18B9,  p.  271,  | 
9,  requiring  all  materialmen's  lien  statements  to 
be  filed  liefore  the  expiration  of  two  months  aft- 
er the  completion  of  the  structure. — Mine  & 
Smelter  Supply  Co.  v.  Kuenisel  Process  Smelter 
Co.,  138  P.  31. 

{  136  (Or.)  A  description  in  a  notice  of  ma- 
terialman's lien  of  premises  as  "that  certain 
buildings  or  improvements  known  as  a  dwelling- 
house  and  outbuildings"  on  land  described  is 
sufficient— East  Side  Mill  &  Lumber  Co.  t.  Wil- 
cox, 138  P.  843. 

{  1 39  (Or.)  A  notice  of  materialman's  lien 
which  does  not  state  of  what  the  materials  con- 
sisted, other  than  by  reference  to  invoices  ren- 
dered to  the  contractor,  is  insufficient — East 
Side  Mill  &  Lumber  Co.  v.  WUcox,  138  P.  843. 

{  139  (Wyo.)  Under  Comp.  St  1910,  {  3799, 
giving  a  mechanic's  lien  upon  compliance  with 
the  provisions  of  the  chapter,  and  section  3803, 
prescribing  the  lien  statement  to  be  filed,  held 
that  a  lien  statement,  "Becker  Hotel  contract, 
tin  work,  etc.  $1,292,''  was  insufficient— Becker 

V.  Hopper,  138  P.  179. 

J  154  (Wyo.)  The  statute,  providing  that  the 
officer  before  whom  verification  is  made  must 
not  be  the  attorney  of  either  party  or  otherwise 
interested  in  the  event  of  the  action  or  proceed- 
ing, applies  only  to  pleadings,  which  are  to  be 
filed  in  such  action  or  proceeding,  and  not  to 
the  verification  of  a  lien  statement  made  when 
there  was  no  proceeding  pending.- Becker  t. 
Hopper,  188  P.  179. 

VI.  WATVEB,  DISCHARGE.  RELEASE, 

AMD   SATISFACnOH. 

(A)   -Wtit-wer  of  Rlsbt  to  Uen. 

{  209  (Utah)  Any  lien  claimant  may  waive  his 
right  to  a  lien,  either  by  not  filing  a  notice  of 
his  intention  to  claim  a  lien  within  the  time 
prescribed  by  statute,  or  by  informing;  the  owner 
that  he  has  received  payment  from  the  original 
contractor,  or  that  be  will  not  insist  on  bis  right 
to  file  a  lien.— West  v.  Pinkston,  138  P.  1152. 

{216  (Utah)  A  subcontractor  having  a  lien,  by 
taking  the  contractor's  check  for  the  amount 
thereof  and  giving  a  receipt  in  full  to  enable 
the  contractor  to  obtain  money  of  the  owner 
which  otherwise  he  would  not  have  paid,  held 
estopped  from  enforcing  such  lien ;  the  fact 
that  some  otlier  lienor  had  waived  his  right  be- 
ing unimportant. — West  v.  Pinkston,  138  P. 
1152. 

Subcontractor  who  by  accepting  the  contrac- 
tor's check  and  giving  a  receipt  m  full  to  en- 
able the  contractor  to  obtain  money  of  the 
owner,  who  otherwise  would  not  have  paid,  and 
which  payment  reduced  the  balance  due  to  an 
amount  less  than  the  subcontractor's  lien,  held 
entitled  to  a  lien  only  to  the  balan<^  of  the  con- 
tract  price.-Id.  ^^^^^^^^  ^^  GoOgle 
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Vn.  ENIVRCEMENT. 

§281  (Colo.)  Evidence,  in  proceedings  to  fore- 
close a  mechanic's  lien  on  a  smelter  plant  for 
materials  furnished  in  its  construction,  held  to 
sustain  a  finding  that  the  smelter  was  completed 
before  the  date  when  plaintiS  commenced  to  fur- 
nish the  materials,  on  account  of  which  the  lien 
was  claimed.— Mine  &  Smelter  Supply  Co.  v. 
Kuenzel  Process  Smelter  Co.,  138  P.  31. 

S288  (Wyo.)  Comp.  St.  1910,  §§  3799,  3803, 
giving  a  subcontractor  a  lien  upon  complying 
with  the  provisions  of  the  chapter  as  to  filing 
lien  statements,  etc.,  held  not  affected  by  Sess. 
Laws  1911,  c  68,  amending  Comp.  St.  1910,  i 
3805,  so  as  'to  make  the  sufficiency  of  the  lien 
statement  a  question  of  fact  rather  than  a  ques- 
tion of  law ;  such  amendment,  if  applicable, 
not  being  retroactive. — Becker  v.  Hopper,  138 
P.  179. 

1310  (Utah)  A  subcontractor  entitled  to  en- 
force his  lien  only  to  the  amount  of  the  balance 
of  the  contract  price  which  the  owner  had  stood 
ready  to  pay,  so  that  no  action  need  have  been 
brought  to  recover,  held  not  entitled  to  costs 
against  the  owner.— West  v.  Pinkston,  138  P. 
1152. 

§310  (Wyo.)  Comp.  St  1910,13807,  author- 
izing attorney's  fees  as  costs  in  actions  to  en- 
force mechanics'  liens,  held  unconstitutional. — 
Becker  v.  Hopper,  138  P.  179. 

MEETINGS. 

See  Schools  and  School  Districts,  |  60. 

MEMORANDA. 

See  Frauds,  Statute  of,  i  116. 

MENTAL  ANGUISH. 

See  Assault  and  Batteiy,  i  43. 

MINES  AND  MINERALS. 

See  Appeal  and  Error,  U  173,  992. 

I.  PUBUO  MHIERAI.  i.ands. 

tB)  liocatlon    and    Acquisition    of    Claims. 

§  19  (Nev.)  The  mere  posting  of  a  mining  lo- 
cation without  discovery  is  of  no  effect  so  far 
as  rendering  invalid  a  subsequent  location  cov- 
ering a  portion  of  the  same  claim^  based  upon  a 
valid  discovery. — Round  Mountain  Mining  Oo. 
V.  Bound  Mountain  Sphinx  Mining  Co.,  138  P. 
71. 

Bedtals  in  location  notices  of  facts  not  re- 

Jiuired,  such  as  discovery,  are  no  evidence  of  the 
act  of  discovery.— Id. 

§  27  (Nev.)  The  discovery  point  of  a  mining 
claim  must  be  upon  free  territory.— Bound 
Mountain  Mining  Co.  v.  Bound  Mountain 
Sphinx  Mining  Co.,  138  P.  71. 

(C)  Pmt«nt«. 

§40  (Nev.)  The  rules  and  regulations  of  the 
General  Land  Office,  in  so  far  as  they  do  not 
conflict  with  the  statutes,  have  the  force  and  ef- 
fect of  law  with  reference  to  the  patenting  and 
location  of  mining  claims. — Bound  Mountain 
Mining  Ca  v.  Bound  Mountain  Sphinx  Mining 
Co.,  188  P.  71. 

Ab  the  rules  of  the  General  Land  Office,  fi 
130,  153  (Rev.  Laws,  pp.  724,  726),  require  the 
surveys  of  mining  claims  to  distinctly  show  the 
several  locations  and  to  exclude  conflicts,  it  is 
sot  to  be  presumed  that  an  application  or  pub- 
lic notice  for  a  patent  was  in  conflict  with  the 
exclusions  made  in  the  field  notes  of  the  deputy 
mineral  surveyor.— ^Id. 

^41  (Nev.)  Where  a  gronp  patent  to  several 
mining  claims  is  issued,  the  land  department  de- 
termines the  priorities,  if  there  are  conflicts  be- 
tween the  claims,  this  being  shown  by  the  rule 
requiring  the  field  notes  to  state  the  conflicts 


and  to  make  exclusions. — Bound  Mountain 
Mining  Co.  v.  Round  Mountain  Sphinx  Mining 
Co.,  138  P.  71. 

1 43  (Nev.)  Where  several  mining  claims  con- 
flicted, and  the  patent  did  not  mention  any  ex- 
clusions of  the  conflict  area,  although  the  total 
area  recited  showed  that  an  exclusion  had  been 
made,  it  must  be  presumtid  that  the  exclnsions 
were  made  in  favor  of  thut  claim,  the  discovery 
point  of  which  lay  within  the  conflict  territory. 
— Bound  Mountain  Mining  Co.  v.  Bound  Moun- 
tain Sphinx  Mining  Co.,  138  P.  71. 

A  reference  in  a  patent  to  an  official  plat  and 
survey  makes  such  plat  and  the  field  notes  of 
the  survey  part  of  the  description  of  the  land 
granted.— Id. 

The  land  office  will  grant  patents  to  noncon- 
tiguous pieces  of  ground  embraced  in  the  same 
claim  and  separated  by  a  prior  location ;  and 
hence  the  granting  of  a  patent  to  such  property 
does  not  determine  the  invalidity  of  the  inter- 
vening location. — Id. 

(44  (Nev.)  The  validity  of  a  patent  cannot 
be  collaterally  attacked  by  one  who  did  not  file 
an  adverse  to  the  application  for  the  patent  at 
the  time  it  was  pending. — B^jund  Mountain 
Mining  Co.  v.  Bound  Mountain  Sphinx  Mining 
Coy,  138  P.  7L 

Where  the  General  Land  Office  issued  a  pat- 
ent in  favor  of  one  claim  against  a  prior  loca- 
tion, it  must  be  conclusively  presumed  that  the 
question  of  the  validity  of  the  prior  location 
was  adversely  determined  to  the  first  locator. 
—Id. 

Where  a  group  patent  to  several  claims  set- 
tled the  priority  of  the  claim  in  suit  by  exclud- 
ing conflicting  claims,  those  objecting  to  the 
aiUudication  must  then  and  there  institute  ad- 
verse proceedings  or  protest  in  the  land  office, 
and,  having  failed  to  do  so,  cannot  thereafter 
contest  the  adjudication  of  the  land  office  as  to 
the  priorities  between  the  different  locations. 
-Id. 

n.  TITI.E,    CONVETAHOES.    AND 

CONTBAOTS. 

(B)  Ooat-rey^sneea  iai  aeneral. 

I  54  (Colo.)  Under  contract  for  sale  of  mining 
property,  providing  for  forfeiture  of  moneys 
paid  and  expended  by  vendee,  if  it  failed  to 
erect  a  mill  and  to  operate  the  property,  decree 
quieting  vendors'  title  and  adjudging  that  all 
sums  paid  were  forfeited  held  not  erroneous 
as  enforcing  a  forfeiture. — Gordon-Tiger  Mining 
&  Reduction  Co.  v.  Brown,  138  P.  51. 

Where  vendee  who  was  to  erect  mill  and  work 
mining  property  and  pay  a  percentage  of  the 
profits  until  the  consideration  was  paid  failed 
to  comply  therewith,  vendors  held  entitled  to 
have  their  titie  quieted  and  to  have  sums  paid 
by  vendee  adjudged  forfeited. — Id. 

m.   OPERATION  OF  MINES,  QVAB- 
BIES,  AND  WEIXS. 

(B)  Mlninar  Fartnerablpa  and   Companies. 

f  99  (Mont.)  In  an  action  between  partners 
in  a  mining  venture,  where  plaintiff  sought  to 
recover  for  advances  he  had  made  for  develop- 
ment work,  evidence  held  to  warrant  a  finding 
that  the  accounts  had  been  adjusted.— Gold- 
smith V.  Murray,  138  P.  187. 

(C)  RlKhta     and     L.labllttlea     Incident     to 

HVoTis-lag, 

§  1 12  (Nev.)  Persons  performing  labor  in  the 
development  of  mining  property  or  to  facilitate 
the  extracting  of  ore  have  a  lien  upon  the  in- 
terest of  the  lessee  and  the  owner. — Lamb  v. 
Goldfield  Lucky  Boys  Mining  Co.^  138  P.  902. 

While  there  must  be  a  substantial  compliance 
with  the  essential  requisites  of  the  statute  in 
order  to  claim  a  laborer's  lien,  such  pleadings 
and  notices  as  the  statute  requires  should  be 
liberally  construed  to  promote  the  object  to  be 
effected,  and  the  statute  in  that  respect  should 


For  eases  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Indexes  see  sams  topic  and  section  (1)  UVltBW^ 

)igitized  by ' 


/v!jOOgle 


■fines  aad  MlAerab 


1S8  PACinC  RBPORTEB 


1262 


not  be  construed  so  technically  as  to  destroy 
claimant's  right  to  a  lien. — Id. 

Under  Rev.  Laws,  |  2213,  one  performing 
services  in  the  developing  of  a  mine  at  the  in- 
stance of  the  lessee  was  entitled  to  a  lien  on 
the  property  for  his  sen-ices. — Id. 

{117  (Nev.)  Where  the  complaint,  in  an  ac- 
tion to  enforce  a  lien  as  against  the  owner  upon 
mining  property  for  services  performed  for  the 
lessee,  alleged  that  the  lease  was  executed  by 
the  owner  for  the  purpose  of  developing  and  ex- 
tracting ore  from  the  property,  it  must  be  pre- 
sumed that  the  owner  had  knowledge  that  la- 
borers were  being  employed  and  materials  fur- 
nished in  developing  the  property  under  the 
lease.— Lamb  v.  Goldfield  Lucky  Boys  Mining 
Co.,  138  P.  902. 


See  Infants. 


MINORS. 


MISREPRESENTATION. 

See  Fraud. 

MODIFICATION. 

See  Appeal  and  Error,  i  1152. 

MONEY  RECEIVED. 

See  Limitation  of  Actions,  g  28 ;  Sales,  |  893 ; 
Vendor  and  Purchaser,  $|  334,  336. 

MONOPOLIES. 

a.  TRUSTS    ANB    OTHER   COMBINA- 
TIONS IN  RESTRAINT 
OF  TRADE. 

1 28  (Cal.App.)  Under  Cartwright  Act,  g  11, 
the  right  to  double  damages  given  for  injuries 
to  business  or  property  by  monopolies  is  confin- 
ed to  those  injuries  which  flow  directly  out  of 
the  unlawful  stifling  of  competition  and  does 
not  extend  to  injuries  resulting  from  other 
wrongful  acts  of  persons  who  had  formed  a 
trust.— Krigbaum  ▼.  Sbarbaro,  138  P.  364. 

MONTH. 

See  Landlord  and  Tenant,  g  liS. 

MORTGAGES. 

See  Chattel  Mortgages ;  Estoppel,  |  83 ;  In- 
dians, g  15;  Limitation  of  Actions,  g|  100, 
167 ;  I'leading,  g  347 ;  Pledges,  g  5 ;  TTsury, 
g  117. 

I.  REQUISITES   AND   VALIDITY. 

(A)   Nature  and  ESaMentlsIs  of  CoBTeysneea 
aa   Security. 

gSS  (Or.)  A  deed  absolute  in  form,  accom- 
panied by  a  contract  requiring  the  grantee  to 
sell  and  account  for  the  excess  above  the  gran- 
tor's debt,  and  giving  grantor  the  right  to  re- 
deem, is  in  effect  a  mortgage. — Colgan  v.  Farm- 
ers' &  Bank,  138  P.  1070. 

in.   CONSTRUCTION  AND  OPERA- 
TION. 

(C)  Property    Mortaraced,    and    Blstates    of 
Partlea  Tberetn. 

g  144  (Okl.)  A  mortgagee  may  acquire  title  to 
the  mortgaged  premises  by  purchase  at  a  tax 
sale.— Price  v.  Salisbury,  138  P.  1024. 

IV.   RIGHTS  AND   UABIUTIES   OF 
PARTIES. 

g  200  (Okl.)  A  mortgagee  is  under  no  obliga- 
tion to  pay  taxes  on  the  mortgaged  property,  in 
the  absence  of  a  mortgage  provision  requiring 
him  to  do  so.— Price  v.  Salisbury,  138  P.  1024. 

g  2 1 6  (Or.)  Where  a  contract  required  a  gran- 
tee to  sell  and  account  to  the  grantor,  and  gave 
the  grantor  the  right  to  redeem,  an  exchange 
for  other  lands  was  a  breach,  and  entitled  the 


grantor  to  recover  the  difference  between  the 
value  and  the  grantor's  debt.— Colgan  v.  Farm- 
ers' &  Mechanics'  Bank,  138  P.  1070. 

VI.  TRANSFER  OF  PROPERTY  MORT. 

OAOED   OR  OF  EQUITT  OF 

REDEMPTION. 

S292  (Or.)  Where  plaintiff  conveyed  land 
subject  to  mortgage  as  security,  the  failnre  of 
the  grantee  to  redeem  the  mortgages  gives  the 
plaintiff  no  ground  for  coinplaint — Paulson  v. 
Oregon  Surety  &  Casualty  Co.,  138  P.  838. 

IX.  FORECLOSURE  BT  EXERCISE  OF 
POWER   OF    SALE, 

g  372  (Colo.App.)  The  doctrine  of  caveat  emp- 
tor applies  in  sales  under  trust  deeds,  and  a 
purchaser  must  see  that  the  trustee  has  in  every 
way  followed  the  directions  described  by  the 
trust  deed.— Stratton  v.  Murray,  138  P.  1015. 

X.   FORECLOSURE   BT   ACTION. 

(F)   Pleadlns  and  Bvldence. 

g  446  (Okl.)  A  complaint  which  seeks  only  to 
foreclose  a  mortgage  and  not  judgment  on  the 
note  secured  need  not  exhibit  it.— Tracey  v. 
Crepin,  138  P.  142. 

g  455  (Okl.)  In  foreclosure  the  defendant  can- 
not by  cross-bill  set  up  new  matter  not  main- 
tainable as  a  counterclaim  under  Rev.  Laws 
1910,  gg  4745,  4746,  unless  such  matter  is  in- 
volved in  a  proper  determination  of  the  subject- 
matter  of  the  original  suit. — Tracey  v.  Crepin, 
138  P.  142. 

In  foreclosure  a  grantee  of  the  mortgagor  un- 
der a  warranty  deed  could  not  set  up  by  cross- 
petition  damages  against  the  mortgagor  for 
breach  of  the  covenants  in  the  deed ;  such 
matter  not  being  germane  to  the  original  action. 
— ^Id. 

(J)   Sale. 

g  516  (Or.)  Where  land  was  conveyed  by  deed 
absolute  in  form  with  a  collateral  agreement 
that  the  grantee  mi^ht  sell  and  apply  the  pro- 
ceeds to  certain  obligations,  on  foreclosure  the 
grantee  could  purchase  the  property. — Paulson 
V.  Oregon  Surety  &  Casualty  Co.,  138  P.  SaS. 

g  544  (Or.)  Under  L.  O.  L.  gg  242,  252,  423. 
a  purchaser,  on  foreclosure  of  second  mortgage 
by  suit  in  which  the  prior  mortgagee  is  not 
made  a  party,  is  entitleid  to  writ  of  assistance 
for  possession.— Pillsbury  v.  McGarry,  138  P. 
836. 

MOTIONS. 

See  Appeal  and  Error,  gg  193-238,  281-302. 
345,  700,  833  :  Judgment,  g  569 ;  New  Trial ; 
Pleading,  gg  343-368;  Trial,  gg  75,  91,  165, 
178,  377;    Venue,  §g  46-52. 

g  56  (Or.)  A  court  may  at  a  subsequent  term 
enter  nunc  pro  tunc  an  order  constituting  a 
record  of  which  had  in  fact  been  done  at  a 
prior  term. — National  Council  of  Knights  and 
Ladies  of  Security  v.  McGinn,  138  P.  493. 

g62  (Or.)  An  order  granting  time  to  file  a 
motion  for  new  trial  and  to  file  a  bill  of  ex- 
ceptions does  not  require  a  motion  for  new  trial 
to  be  filed. — National  Council  of  Knights  and 
Ladies  of  Security  v.  McGinn,  138  P.  493. 

MOTIVL 

See  Homicide,  |  166. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  g  781 :  Certiorari,  |  64 ; 
Cniarities,  g  20;  Constitutional  Law,  gg  24 
63,  101,   127;    Contracte,  gg  131,  142,  322 


Cniarities,  g  20;  Constitutional  Law,  gg  24, 
63,  101,  127;  Contracte,  gg  131,  142,  322; 
Counties;  Criminal  Law,  g  304 ;  Customs  and 
Usages,  g  16;  Dedication,  gg  1,  28,  43;  Elec- 
tricity, g  4;  Eminent  Domain,  §g  47,  69,  79, 
80.  Wl,  119,  138,  167.  169,  171.  177.  227. 
229,  274 ;  Evidence,  gg  450,  463 ;  Intoxicating 
Liquors,  gg  11,  30,  33,  147,  20fj  Jury J|  12; 
iigitized  by  VjOOviC 
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Mandamus,  {  176 ;  Master  and  Serrant,  {  13 ; 
Negligence,  §  6;  Pleading,  §  34;  Public 
Lands,  j|  89;  Reference,  §  8;  Schools  and 
School  Districts;  Street  Railroads;  Trial,  § 
29;  Waters  and  Water  Courses,  S|  19,  143, 
200-254 ;   Witnesses,  §§  270,  345. 

I.   CREATION,    ALTERATION.    EXIST- 
ENCE. AND   DISSOLUTION. 

(A)  Incorporation    and    Incident*    of    Bz- 

latence. 

I  I  (Cal.)  An  incorporated  town  may  legally 
exist  without  officers.— People  v.  California  Fish 
Co.    138  P.  79. 

J  3  (Cal.)  Under  Const.  1849,  art.  4,  {{  31, 
37,  the  Legislature  could  incorporate  a  given 
territory  as  a  municipal  corporation  without 
the  consent  or  acceptance  of  the  inhabitants. — 
People  V.  California  Fish  Co.,  138  P.  79. 

§8  (Cal.)  Under  Const  1879,  art.  11,  §  6, 
construed  with  sections  1-4  of  the  act  incorpo- 
rating the  town  of  Wilmington,  held,  that  Wil- 
mington was  an  "incorporated  town  from  the 
enactment  of  the  incorporating  act'nntil  its  re- 
peal within  the  meaning  of  Const,  art  16,  S  3, 
though  the  act  was  not  accepted  by  the  inhabi- 
tants by  electing  ofiScers. — People  v.  California 
Fish  Co.,  138  P.  79. 

§  12  (Gal.App.)  Under  Municipal  Corporation 
Act  of  1883,  §  2,  as  amended  by  St  1889,  p. 
371,  an  a£Sdavit  purporting  to  be  signed  by 
three  qualified  electors,  which  was  filed  with  a 
petition,  purporting  to  be  signed  M'  50  qualified 
electors  residing  in  the  territory  affected,  for  the 
incorporation  of  a  sixth  class  city,  was  prima 
facie  evidence  of  the  requisite  number  of  sign- 
era. — HoSecker  v.  Board  of  Sup'rs  of  Los  An- 
geles County,  138  P.  371. 

Where  the  notice  of  presentation  of  a  peti- 
tion for  the  incorporation  of  a  sixth  class  city 
was  published  on  September  13th  and  Septem- 
ber 20th  in  a  weekly  newspaper  published  in 
the  county,  there  was  a  sufficient  publication 
for  two  weeks,  as  required  by  statute.— Id. 

(C)   Amendment,  Repeal,  or  Forfeiture   ot 
Charter,   and  Diasolntlon. 

{46  (Or.)  An  amendment  to  a  city  charter, 
making  laws  of  the  state  as  to  holding  elections 
applicable  to  city  elections,  does  not  make  the 
state  law  as  to  contest  of  elections  a  part  of 
the  charter.— Livesley  v.  Landon,  138  P.  853. 

n.   OOVERNMENTAI.    POWERS     AND 
FUNCTIONS   IN    GENERAL. 

§52  (Idaho)  As  used  in  the  Black  Law,  en- 
titled an  act  providing  a  form  of  government 
for  cities,"  etc.,  the  word  "government"  is  used 
in  its  political  sense,  in  which  sense  it  signifies 
that  form  of  fundamental  rules  by  which  the 
members  of  a  body  politic  regulate  their  social 
action,  and  the  administration  of  public  affairs 
according  to  established  Constitutions,  laws, 
and  usages. — Hodges  v.  Tucker,  138  P.  1139. 

8  53  (Cal.)  A  "municipal  corporation"  is  a 
public  institution  created  by  the  legislature  for 
public  purposes,  being  a  political  subdivision  or 
department  of  the  state,  created  and  regulated 
by  public  law. — People  ▼.  California  Fish  Co., 
138  P.  79. 

IV.  PROCEEDINGS    OF    COUNCIL    OR 
OTHER   GOVERNING   BODT. 

(B)  Ordinances   and  By-lia'wa   In  General. 

1 1 10  (Wash.)  Seattle  Charter,  art.  4,  §  17, 
as  to  time  within  which  ordinances  sDall  be 
published,  held  directory  and  suificiently  com- 
plied with  by  publishing  an  ordinance  six  days 
after  its  adoption.— State  v.  Superior  Court  for 
King  County,  138  P.  277. 

I  1 1 1  (Cal.)  An  ordinance,  which  assumes 
to  make  the  exercise  of  a  constitutional  right 
(abject  to  the  discretion  of  city  officials,  clear- 
ly imposes  an  unwarranted  limitation  upon  the 


constitutional  grant— Ex  parte  Keppelmann, 
138  P.  346. 

§120  (Okl.Cr.App.)  Where  pending  a  prosecu- 
tion for  violation  of  a  city  ordinance,  it  is  re- 
pealed or  amended  so  as  to  affect  the  penalty 
or  offense,  the  prosecution  abates  unless  there 
IB  a  saving  clause  in  the  substitute  act. — Bald- 
win V.  Town  of  Arnett,  138  P.  822. 

The  constitutional  and  statutory  provisions 
reserving  to  the  state  the  right  to  continue 
prosecutions  when  the  act  authorizing  the  same 
has  been  repealed  does  not  apply  to  municipal- 
ities.— Id. 

V.   OFFICERS,  AGENTS,  AND  EM- 

PLO-r£s. 

(A)   Mnnielpal  OIHoers  In   General. 

§  124  (Idaho)  Rev.  Codes,  {  7459,  providing 
that  any  person  may  file  an  information  in  the 
district  court  to  cause  the  removal  of  an  officer 
who  neglects  to  perform  his  official  duties,  is 
not  repealed  by  Laws  1911,  c.  82,  providing  for 
a  form  of  government  for  cities  containing  a 
populatiou  of  2,5(X)  or  over  and  containing  a 
provision  for  recall  by  special  election  of  offi- 
cers neglecting  their  official  duties.— Hodges  v. 
Tucker,  138  P.  1139. 

The  provision  of  section  2  of  Laws  1911,  c.  82, 
that  the  mayor  in  cities  organised  under  and 
accepting  the  provisions  of  the  act  shall  hold  his 
office  ".except  as  hereinafter  provided,"  indicates 
that  it  was  not  the  intention  of  the  Legislature 
that  section  7459  of  the  Revised  Code  should  be 
applicable  to  cities  operating  under  the  act  of 
1911.— Id. 

$  159  (Idaho)  Rev.  Codes,  §  7459,  authorizing 
proceedings  in  the  district  court  for  the  re- 
moval of  officers,  does  not  give  the  district  court 
jurisdiction  of  an  action  to  remove  a  city  officer 
for  neglect  of  duty  in  enforcing  city  ordinances 
in  a  city  which  has  organized  under  and  accept- 
ed the  provisions  of  the  Black  Law,  which  pro- 
vides for  removal  by  a  recall  election,  nor  is 
such  jurisdiction  given  by  sections  3829  and 
3830,  which  provide  for  the  creation  of  district 
courts,  or  by  Const  art  5,  §  20,  defining  the 
jurisdiction  of  sach  courts. — Hodges  ▼.  Tucker, 
138  P.  1139. 

(B)   Hnnlcipal    Departmenta    and    Ofllcera 
Thereof. 

{  194  (Wash.)  Firemen  employed  by  a  city 
and  paid  by  the  month,  though  their  salaries 
are  based  on  the  actual  number  of  days  they  ° 
are  on  duty,  are  not  laborers,  within  Rem.  & 
Bal.  Code,  §  6575,  declaring  that  "contract  or 
da}[  labor  done  for  the  state  or  political  sub- 
division thereof  shall  be  performed  in  days  of 
eight  hours.— Neely  v.  City  of  Tacoma,  138  P. 
557. 

S205  (CaLApp.)  Under  Freeholders'  Charter 
of  City  of  Los  Angeles,  adopted  in  1903,  as 
amended  in  1911,  creating  a  public  service  com- 
mission and  giving  it  control  over  the  water  de- 
partment the  commission  had  power  to  pur- 
chase ground  and  erect  an  administrative  build- 
ing for  the  uses  of  the  department. — Mesmer  v. 
Board  of  Public  Service  Com'rs  of  City  of  Los 
Angeles,  138  P.  935. 

IX.   PUBLIC   IMPROVEMENTS. 

(A)   Povrer     to      Make     Improvementa      or 
,  Grant  Aid  Therefor. 

8  269  (Utah)  Under  Comp.  Laws  1907,  $  206, 
snbd.  8,  giving  cities  power  to  lay  out,  grade, 
and  otherwise  improve  streets,  a  city  may  es- 
tablish street  grades,  and  improve  the  street  so 
as  to  conform  thereto,  if  the  fjrades  are  es- 
tablished for  the  purpose  of  making  the  streets 
safer  and  more  convenient  for  travel. — Gray  v. 
Salt  Lake  City,  138  P.  1177. 

A  city  may,  either  expressly  or  impliedly, 
abandon  a  street  grade  already  established,  and 
after  abandonment  the  situation  is  as  though  no 
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grade  had  been  established,  and  an  abutting  own- 
er may  assume  that  the  city  elects  to  consider 
the  natural  surface  grade  as  the  grade  to  be 
used. for  travel;  the  question  of  abandonment 
being  ordinarily  a  mixed  question  of  law  and 
fact.— Id. 

A  city  cannot  be  compelled  to  establish  its 
grades  upon  all  the  streets,  or  upon  the  whole 
of  any  one  street,  within  a  particular  time. 
— Id. 

Since  the  abntting  owners  are  entitled  to  have 
a  voice  in  determining  whether  a  street  should 
be  graded,  the  act  of  grading  a  street  may  be 
deferred  for  a  long  time  without  abandoning 
the  grade  as  established,  so  that  those  who 
wish  to  improve  the  property  may  make  their 
improvements  conform  to  the  established  grade. 
— W. 

In  reducing  inequalities  in  streets  by  chang- 
ing the  grade,  more  latitude  should  be  allowed 
to  large  cities  than  to  smaller  cities  or  country 
towns;  paving  being  a  necessity  in  the  larger 
cities. — ^Id. 

I  279  (Wash.)  Submission  of  question  of  con- 
structing municipal  electric  railway  at  special 
election  held  on  same  day  and  by  same  officers 
as  general  city  election  held  not  invalid  because 
question  was  submitted  on  a  ballot  separate 
from  the  general  city  ballot— State  v.  Superior 
Court  tor  King  County,  138  P.  277. 

(B)   Preliminary    Proeeedlnca    aaid    Ordt- 
ntuieea   or  Resolutions.      ^ 

1292  (Wash.)  Seattie  City  Charter,  {  11, 
sabd.  2,  with  reference  to  the  qualifications  of 
signers  of  a  petition  for  the  initiation  of  a 
public  improvement,  is  applicable  when  the  im- 
provement is  petitioned  for  by  the  owners  of 
three-fourths  of  the  property  to  be  assessed.- 
La  Franchi  ▼.  City  of  Seattle,  138  P.  659. 

A  petition  for  a  public  improvement,  so  far 
as  it  related  to  community  property,  was  prop- 
erly signed  by  the  husband  alone,  under  Seattle 
City  Charter,  {  11,  subd.  2,  where  the  title 
stood  in  the  name  of  the  husband  on  the  books 
of  the  county  auditor. — Id. 

Under  Seattie  City  Charter,  f  11,  subd.  2, 
where  property  to  be  benefited  by  an  assess- 
ment for  public  improvement  belonged  to  the 
estate  of  a  testator,  a  petition  signed  by  the 
executor  and  trustee  and  by  the  chief  bene- 
ficiaries under  the  will  was  sufficient. — Id. 

I  314  (Wash.)  Plans  and  specifications  for  a 
street  improvement  could  not  lawfully  extend 
the  purpose  or  character  of  the  improvement 
as  specified  in  the  petition  and  ordinance.— La 
Franchi  v.  City  of  Seattle,  138  P.  659. 

Where  a  petition  and  ordinance  for  the  im- 
provement of  a  street  provided  for  grading  or 
constructing  a  plank  trestle  between  certain 
streets,  specifications  calling  for  grading  and 
constructing  approaches  and  for  temporary 
sidewalks  costing  nearly  one-seventh  of  the  en- 
tire cost  of  the  improvement  were  not  within 
the  petition  and  unauthorized.— Id. 

(O)   Oontraota. 

§  327  (Cal.)  Vrooman  Act,  §  6%,  as  added  by 
St.  1899,  p.  23,  requiring  municipal  contractors 
to  give  bond  which  shall  inure  to  the  benefit  of 
laborers  and  materialmen,  held  not  unconstitu- 
tional as  imposing  an  obligation  for  other  than 
a  public  purpose. — Barber  Asphalt  Paving  Co. 
T.  Bancroft,  138  P.  742. 

i  330  (Utah)  Under  Comp.  Laws  1907,  {  288, 
and  section  313x1,  held,  that  a  first-class  city 
could  not  construct  a  dam  for  water  supply  pur- 
poses without  calling  for  bids,  and  making  con- 
tracts.- Utah  Savings  &  Trust  Co.  t.  Salt  Lake 
City,  138  P.  1165. 

Municipal  authorities  may  meet  an  existing 
emergency  by  having  work  done  without  com- 
plying with  tne  charter  or  provisions  relating  to 
municipal  contracts,  requiring  advertisements 
for  bids,  etc.;  but,  to  sustain  their  action,  it 
must  appear  that  the  emergency  was  such  as  to 
prevent  compliance  with  such  provision.— IdL 


The  fact  tiiat  a  city  win  operate  its  water- 
works in  its  private,  and  not  in  its  govern- 
mental, capacity  will  not  authorise  it  to  make 
improvements  on  its  waterworks  without  mak- 
ing contracts  for  that  purpose  pursuant  to 
Comp.  Laws  1807,  K  286,  313x1,  requiring  the 
authorities  to  make  contracts  for  the  erection 
of  all  improvements  ordered  by  the  council,  and 
prohibiting  the'  award  of  any  contract  except  to 
the  lowest  bidder,  etc. — Id. 

S  339  (CaL)  A  contract  for  a  street  improve- 
ment was  not  void  because  it  contained  a  clause 
limiting  labor  to  eight  hours  a  day,  when  such 
provision  was  not  contained  in  the  notices  call- 
ing for  bids  or  in  the  specifications,  on  the  the- 
ory that  it  would  be  presumed  that  the  bidder 
was  influenced  by  a  custom  to  so  limit  hours  of 
labor  under  such  contracts. — Barber  AaphsJt 
Paving  Co.  v.  Bancroft,  138  P.  742. 

§  352  (Wash.)  A  contract  for  a  street  improve- 
ment, providing  that  the  contractor  diould  pay 
to  the  city  $2,500  for  the  expenses  of  surveys 
and  inspection,  hM  to  require  the  paving  com- 
pany to  pay  no  more  than  |2,500  for  such  ex- 
penses, though  the  actual  cost  was  more. — 
Washington  Paving  Go.  ▼.  City  of  Tacoma,  138 
P.  870. 

1 358  (Kan.)  Fraudulent  estimates  of  the  city 
engineer  in  favor  of  a  sewer  contractor  held 
not  to  preclude  the  dly  from  recovering  over- 
charges paid  pursuant  thereto,  tiiough  the  con- 
tract provided  that  the  engineer's  decisions 
were  to  be  final.— BitcUe  ▼.  CSty  of  Topeka, 
138  P.  618. 

i  362  (Kan.)  Where  a  dty  prevented  a  pav- 
ing contractor  from  proceeding  with  the  work, 
and  subBe(]uently  agreed  to  an  extension  of 
time,  it  waived  a  provision  of  the  original  con- 
tract for  liquidated  damages  for  delay.— Bitchie 
V.  aty  of  Topeka,  138  P.  618. 

S  362  (Wash.)  Where  a  paving  contract  gave 
the  contractor  150  days  for  performance  and 
provided  that  the  city  could  extend  the  time, 
and  after  the  expiration  of  150  days  work  con- 
tinued without  protest  from  the  city,  which  ac- 
cepted the  work  when  completed,  the  contract 
was  not  violated. — Washington  Paving  Co.  v. 
City  of  Tacoma,  138  P.  870. 

§  375  (Kan.)  A  city  may  recover  money  ille- 
gally paid  to  a  contractor  by  city  officers.— 
Ritchie  V.  City  of  Topeka,  138  P.  618. 

The  city  is  the  proper  party  to  sue  for  over- 
charges paid  with  bonds  to  a  sewer  contractor, 
though  the  property  in  the  benefit  district  will 
be  assessed  for  payment  of  the  bonds. — Id. 

(D)'  Damaces. 

g  399  (Or.)  A  contract  waiving  objections  to 
making  a  fill  in  a  street  with  sloping  embank- 
ments extending  over  adjacent  property  did  not 
authorize  making  the  fill  in  a  negligent  manner. 
—Pacific  Laundry  C!o.  v.  Pacific  Bridge  Co., 
138  P.  221. 

§  400  (Or.)  A  city  contractor,  filling  a  street, 
is  liable  for  exemplary  damages  for  injury  to  a 
building,  if  done  recklessly  and  wantonly,  and 
without  regard  to  the  right  of  the  owner.— Pa- 
cific Laundry  Co.  v.  Pacific  Bridge  Co.,  138  P. 
22L 

(B)  Assessments  (or  Benefits,  and  Speeial 
Taxes. 

{ 437  (Wash.)  A  city,  when  expressly  empow- 
ered by  the  Legislature,  may  fix  the  district  to 
be  assessed  but  cannot  levy  the  entire  cost  on 
such  district  regardless  of  benefits. — In  re 
Eighth  Ave.  Northwest  in  City  of  Seattie,  138 
P.  10. 

{446  (Cal.)  It  is  an.  essential  element  of  a 
municipal  contractor's  right  to  recover  assess- 
ments for  a  street  improvement  that  it  appears 
that  the  work  was  completed  within  the  time 
limited  by  the  contract  or  by  a  valid  extension 
thereof.— Barber  Asphalt  Paving  Co.  T.  Baa- 
croft,  188  F.  742. 
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S  449  (Okl.)  Under  Comp.  Laws  1909,  S§  977- 
983,  the  publication  of  an  ordinance  under 
section  989  gives  a  city  of  not  less  than  1,000 
persons  jurisdiction  to  establisli  a  sewer  dis- 
trict, construct  a  sewer,  and  provide  for  assess- 
ment of  the  cost  against  the  property  of  the 
district  by  a  special  tax  against  such  property. 
— Uty  of  Muskogee  v.  Rambo,  138  P.  567. 

§450  (Wash.)  Rem.  &  Bal.  Code,  §  7790, 
which  provides  that  the  city  directing  a  public 
improvement  may,  by  the  ordinance  initiating 
it,  establish  an  assessment  district  to  include  all 
lands  especially  benefited,  the  fixed  limit  of 
which  shall  be  conclusive  on  commissioners  ap- 
pointed to  make  assessment,  held  within  the 
power  of  the  Legislature. — In  re  liSghth  Ave. 
Northwest  in  City  of  Seattle,  138  P.  10. 

§  459  (OkL)  The  scheme  of  the  paving  law  of 
1908  (liaws  1907-08,  c.  10,  art.  1),  is  to  raise 
only  such  sum  by  special  assessment  as  will  pay 
the  actual  cost  of  the  improvement  and  not  to 
create  a  surplus;  each  year's  assessment  being 
designed  to  take  care  of  its  installment  and  in- 
terest and  no  more.— Spitzer  v.  City  of  El  Reno, 
138  P.  797. 

§472  (Wash.)  It  is  a  general  principle  that 
assessments  must  be  distributed  with  substan- 
tial equality  over  all  property  of  like  kind  and 
similarly  situated  with  reference  to  the  subject- 
matter  of  the  assessment. — In  re  Eighth  Ave. 
Northwest  in  City  of  Seattle,  138  P.  10. 

§473  (Wash.)  Under  Rem.  &  Bal.  Code,  § 
7790,  allowing  a  city  to  establish  an  assessment 
district,  section  7795  authorizing  a  review  of 
the  commissioners'  assessment  of  benefits,  held 
that  an  assessment  was  arbitrary  and  rested 
upon  a  fundamentally  wrong  basis,  was  grossly 
excessive,  and  would  be  reduced  by  three- 
quarters.— In  re  Eighth  Ave.  Northwest  in 
City  of  Seattle,  138  P.  10. 

1 474  (Okl.)  Under  the  paving  law  of  1908 
,  (Liaws  1907-08,  c.  10,  art.  1),  each  lot  and  parcel 
of  land  in  the  improvement  district  must  pay 
its  share  in  the  total  cost  and  no  more,  though 
there  be  a  delinquency  on  the  part  of  some 
other  property  owner. — Spltzer  v.  City  of  El 
Reno,  138  P.  797. 

§  480  (CaL)  Under  Vrooman  Act,  §  8,  as 
amended  by  St.  1889,  p.  166,  §  6,  a  certificate  of 
a  street  superintendent  that  the  ownership  of 
certain  lots  assessed  for  a  street  improvement 
was  unknown  held  conclusive  of  the  fact  cer- 
tified, and  not  subject  to  collateral  attack,  on 
the  ground  that  he  might  have  ascertained  the 
ownership  by  a  reasonable  inspection  of  the 
assessment  rolls. — Barber  Asphalt  Paving  Co.  v. 
Bancroft.  138  P.  742. 

§§488,489  (Okl.)  Where  a  property  owner, 
with  knowledge,  makes  no  objection  to  the  con- 
struction of  a  sewer,  the  cost  of  which  must 
be  assessed  against  his  property,  be  is  estopped 
to  enjoin  such  assessment  for  irregularity  sub- 
sequent to  the  ordinance. — City  of  Muskogee  v. 
Rambo,  138  P.  567. 

§491  (Wash.)  Laws  1911,  c.  98,  §§  21,  23, 
prescribing  and  limiting  the  right  to  object  to 
assessments  for  municipal  improvements,  held 
applicable  only  to  independent  and  collateral 
proceedings,  and  not  to  objections  to  the  as- 
sessment made  in  the  proceeding  itself.— In  re 
Northwest  Boulevard,  Dist.  No.  913A,  138  P. 
560. 

§  506  (Wash.)  Under  Rem.  &  Bal.  Code,  §§ 
7790,  7t95,  7796,  where  ordinance  initiating 
improvement  provided  that  any  part  of  the  cost 
not  assessed  against  property  benefited  should 
be  paid  from  the  general  fund  of  the  city,  court 
held  to  have  power  to  charge  a  greater  propor- 
tion against  the  city  than  was  charged  to  the 
citv  by  the  eminent  domain  commission.— In  re 
Leary  Ave.  in  City  of  Seattle,  138  P.  8. 

§  508  (Wash.)  On  an  appeal  from  a  judgment 
of  the  superior  court  modifying  an  assessment 


of  benefits  from  a  public  improvement  by  the 
eminent  domain  commission,  if  there  be  any 
presumption  either  way,  it  should  be  in  favor 
of  the  judgment  of  the  court  ratlier  than  in  fa- 
vor of  the  report  of  the  commission.- In  re 
Leary  Ave.  in  City  of  Seattle,  138  P.  8. 

§514  (Wash.)  Where  an  assessment  for  street 
improvement  is  vacated,  the  city  council,  in 
making  a  new  assessment,  is  authorized  by 
Laws  1911,  e.  98,  §§  42,  43,  to  add  accumulated 
interest  to  the  sum  which  should  have  been  as- 
sessed, from  the  time  when  the  proper  amount 
might  have  been  assessed,  and  such  addition 
was  not  a  violation  of  section  12.— In  re  North- 
west Boulevard,  Dist.  No.  913A,  138  P.  560. 

Where  an  assessment  for  municipal  improve- 
ment was  set  aside  as  violative  of  the  50  per 
cent,  rule  prescribed  by  Laws  1911,  c.  9S,  § 
12,  property  owners  who  did  not  object  to  the 
original  assessment  were  not,  for  that  reason, 
deprived  of  the  right  to  object  to  a  reassess- 
ment which  was  subject  to  the  same  objection. 
—Id. 

Laws  1911,  c.  98,  |  12,  is  a  limitation  on  the 
power  of  the  city,  and  hence,  where  an  original 
assessment  was  set  aside  as  excessive,  a  reas- 
sessment, not  complying  with  such  rule,  was 
also  void. — Id. 

§  523  (Okl.)  Where  a  property  owner  pays 
more  than  his  legitimate  assessment  for  paving 
under  the  paving  of  law  of  1908  (Laws  1907-08, 
c.  lO,  art.  1),  the  surplus  arising  from  an  ex- 
cessive assessment  belong^  to  him  and  not  to  the 
bondholders,  .and  they  cannot  enjoin  the  city 
from  refunding  snch  surplus. — Spitzer  v.  City  of 
El  Reno,  138  P.  797. 

X.   POLICE  POWER  AND   REOtTtA- 
TIONS. 

(A)   DelevKtlon,    Extent,   >nd    Bxerdse    of 
Power. 

§  592  (Or.)  Laws  1911,  p.  138,  which  does  not 
conflict  with  a  city  ordinance  passed  in  1904, 
defining  and  punishing  vagrancy,  except  that 
it  imposes  a  heavier  punishment,  does  not  re- 
peal the  ordinance.— City  of  Portland  v.  Par- 
ker, 138  P.  852. 

§  592  (Wash.)  Under  Const  art.  11,  §§  10,  11, 
the  right  of  a  cit^  to  the  exercise  of  police 
power  over  a  particular  subject-matter  ceases 
when  the  state  acts  upon  it,  unless  there  is  room 
for  the  exercise  of  concurrent  jurisdiction. — 
Seattle  Electric  Co.  v.  City  of  Seattle,  138  P. 
892. 

Public  Service  Commission  Law  precludes  a 
municipality  from  exercising  farther  police 
power,  in  the  regulation  of  street  railways, 
which  it  is  authorized  to  exercise  under  Const, 
art.  11,  §§  10,  11,  so  long  aa  not  in  conflict 
with  Getaeral  Laws. — Id. 

XI.   USE  AND  BEOUXATIOK  OF  PtTB. 

Lie  PLACES.   PROPERTY, 

AND   WORKS. 

(A)    Street*  and   Other  Public  'Waya> 

§661  (Cal.)  An  ordinance  of  San  Francisco, 
approved  March  3,  1913,  requiring  that  no 
opening  shall  be  made  in  the  street  without  first 
obtaining  from  the  board  a  certificate  that  such 
person  is  entitled  to  make  such  excavation  held 
to  make  the  granting  of  the  certificate  manda- 
tory when  the  conditions  therein  had  been  com- 
plied with.— Kx  parte  Keppelmann,  138  P.  346. 

{ 688  (Cal.)  Where  an  ordinance  relating  to 
permits  to  public  service  corporations  to  exca- 
vate in  streets  made  the  granting  of  a  permit 
mandatory  on  proper  application,  the  conditions 
imposed  held  not  beyond  the  iwwer  reserved  to 
the  city  by  the  franchise  of  a  gas  and  electric 
light  company. — Ex  parte  Keppelmann,  138  P. 
346. 

§  70S  (Or.)  An  automobile  salesman  demon- 
strating the  machine  is  not  relieved  of  the  con- 
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trol  of  the  machine  by  the  fact  that  the  bxaw  Is 
driTing  the  machine  at  his  own  request.— Holm- 
boe  T.  Morgan,  138  P.  1084. 

(O)   Public  Bnlldfn«ra,  Parks,  mnd  Other 
Piiblle  Pla«eii  and  Property* 

§719  (Cal.)  Under  St  1909,  p.  420,  {  862, 
subd.  2,  giving  cities  of  the  eixth  claas  power 
to  purchase  realty  for  municipal  purposes,  and 
convey  the  same  for  the  benefit  of  the  city,  pro- 
vided "they  shall  not  have  power  to  convey  any 
portion  of  any  water  front,"  and  empowering 
such  cities  "to  improve  the  water  front,"  such 
a  city  had  no  power  to  lease  to  private  persons 
a  water  front  for  private  uses.— People  v.  Ban- 
ning Co.,  138  P.  100. 

Xn.   TORTS. 

(C)  Defects     or     Obstractlons     In     Street* 

and  Otber  Public  Ways. 

§794  (Mont.)  When  the  public  streets  of  a 
town  are  rendered  unsafe  and  the  authorities 
have  actual  or  presumed  notice  of  such  con- 
ditions. It  is  the  town's  duty  to  warn  the  pub- 
lic by  lights  or  other  means. — Snyder  v.  Town 
of  Chinoolc,  138  P.  1090. 

§805  (Colo.)  Where  plaintitC  attempted  to 
jump  a  ditch  in  an  alley  with  which  she  was 
familiar,  she  could  not  recover  when  injured, 
even  though  the  municipality  was  guilty  of  neg- 
ligence in  excavating  it. — Colorado  City  v. 
Hunt,  138  P.  24. 

§  806  (Mont.)  A  traveler  on  a  public  street 
may  assume  that  the  town  has  Icept  it  in  an 
ordinarily  safe  condition  for  travel  and  is  not 
bound  to  malce  investigation,  or  chargeable 
with  negligence  if  he  fails  to  do  so. — Snyder  v. 
Town  of  Chinook,  138  P.  1090. 

S  823  (Or.)  In  an  action  for  causing  death  by 
leaving  an  obstruction  in  a  street,  special  find- 
ings that  decedent  was  intoxicated,  and  that  hia 
intoxication  contributed  proximately  to  his  in- 
jury, are  conclusive  against  plaintiff  in  the  al>- 
sence  of  errors  of  law.— Parlcer  v.  O.  A.  Smith 
Lumber  &  Mfg.  Co.,  138  P.  1061. 

XIIX.  FISCAI.  MANAGEMENT,  PUB- 
LIC DEBT,  SECURITIES.  ANB 
TAXATION. 

(A)  Power  to  Incsnr  Indebtedness  and  Bx- 
pendltnres. 

i  864  (Cal.App.)  Const,  art.  11,  §  18,  prohib- 
iting any  city  from  incurring  any  indebtedness 
exceeding  in  any  one  year  the  income  and  rev- 
enue provided  in  such  year  without  consent  of 
electors  is  not  applieabie  to  a  board  of  commis- 
sioners exercising  functions  under  the  charter  of 
a  city. — Mesmer  v.  Board  of  Public  Service 
Com'rs  of  City  of  Los  Angeles,  138  P.  935. 

(D)  Taxes    and    Otber    Revenue,    and    Ap* 

plication   Thereof. 

§  958  (Wash.)  Laws  1913,  p.  274,  making  the 
limit  of  taxation  in  cities  under  20,000  popula- 
tion 15  mills  on  the  dollar,  and  Laws  1913,  p. 
313,' making  the  limit  10  mills  in  cities  of  the 
third  class,  are  both  general  laws,  and  the  lat- 
ter, being  approved  a  day  later  than  the  former, 
renders  the  former  inoperative. — Whitfield  v. 
Davies,  138  P.  883. 

i  986  (Okl.)  Sams  collected  by  special  assess- 
ment in  excess  of  the  amount  actually  needed 
held  not  a  trust  fund  within  Laws  1907-08, 
c.  10,  art  1, 1  6  (Comp.  Laws  1909,  §  727 ;  Rev. 
Laws  1910,  S  642),  providing  that  paving  as- 
sessments snail  constitute  a  fund  to  be  applied 
to  the  payment  of  "bonds  and  the  interest 
thereon  and  for  no  other  purpose."— Spitzer  v. 
City  of  El  Reno,  138  P.  797. 

XrV.  CI.AIMS  AGAINST  CORPORA- 
TION. 

§  1001  (Wash.)  Where  city  agreed  to  pay  for 
improvements  on  land  condemned  when  pos- 
session was  taken,  or  sooner  if  they  should  be 
destroyed,  and  they  were  subsequently  destroy- 


ed by  fire,  actloB  for  the  price  htid  one  on  the 
contract  and  not  one  for  damages,  within  a  pro- 
vision of  the  charter  requiring  presentation  of 
claims  for  damages  within  30  days.— Williams 
v.  City  o£  SeatUe,  138  P.  300. 

MURDER. 

See  Homicide,  §§  22,  234,  254,  292,  307. 

NAMES. 

See  Appeal  and  Error,  §  478;    Partnership,  | 
64. 

NAVIGABLE  WATERS. 

I.  RIGHTS  OF  PUBLIC. 

§  2  (Cal.)  The  paramount  right  of  the  feder- 
al government  to  fix  hart>or  lines,  etc.,  does  not 
destroy  the  power  of  the  state  to  regulate  tide- 
lands  and  waters  in  the  interest  of  navigation, 
so  long  as  such  regulations  do  not  interfere 
with  those  of  the  federal  government  made  to 
promote  commerce. — People  y.  California  IHsh 
Co.,  138  P.  79. 

§  14  (Cal.)'  The  fixing  of  harbor  lines  by  the 
United  States  is  equivalent  to  a  license  to  the 
state  to  fill  in  the  land  between  the  harbor  lines 
and  the  shore,  either  before  or  after  the  erec- 
tion of  a  sea  wall,  and,  until  such  wall  is 
made,  the  state  may  improve  for  navigation  the 
space  between  the  line  fixed  and  the  shore ;  but 
the  fixing  of  a  bulkhead  line  does  not  contem- 
plate the  discontinuance  of  the  public  use  of 
land  within  the  line.— People  v.  California  Fish 
Co.,  138  P.  79. 

§  14  (Wash.)  Harbor  lines  do  not  necessarily 
have  to  be  laid  in  deep  water.— State  v.  Sturte- 
vant,  138  P.  650. 

H.   LANDS   UNDER   WATER. 

f  36  (CaL)  Lands  lying  between  high  and  low 
tide,  as  well  as  those  within  a  bay,  which  are 
permanently  covered  by  water,  are  held  by  the 
state  for  public  purposes  of  navigation  and  fish- 
ery, and  a  public  easement  exists  io  such  land 
for  such  purposes. — People  t.  California  Fish 
Co.,  138  P.  70. 

§36  (CaU  The  title  of  a  riparian  owner  to 
the  soil  under  the  water  in  front  of  his  upland 
is  subject  to  the  public  easements  of  navigation 
and  fishery,  and  the  public  authorities  may  im- 
prove, such  land  below  the  high-water  mark  for 
purposes  of  navigation.— People  v.  Southern 
Pac.  B.  Co.,  138  P.  103. 

§  37  (Cal.)  If,  in  executing  a  plan  of  im- 
provement, the  state  cuts  off  a  part  of  tide  or 
submerged  lands  from  the  public  channels,  so 
that  they  cease  to  be  useful  for  navigation  or 
fishery,  it  may  dispose  of  such  lands  for  pri- 
vate purposes.— People  v.  California  Fish  Co., 
138  P   79 

Under  Const,  art.  15,  t  2,  as  well  as  under 
the  Political  Code,  the  rights  of  a  grantee  of 
tldelands  from  the  state  are  subject  to  the  ease- 
ment of  the  public  for  the  purposes  of  naviga- 
tion and  commerce. — Id. 

When  the  state  determines  that  a  part  of  the 
tideland  shall  be  sold  to  private  use,  free  from 
the  public  easement,  its  determination  is  con- 
clusive upon  the  courts;  but  statutes  purport- 
ing to  do  so  will  be  carefully  scanned  to  deter- 
mine the  legislative  intent.— Id. 

The  tideland  laws  do  not  authorize  the  sale 
of  land  below  low  tide. — Id. 

I  37  (Cal.)  Under  St.  1861,  p.  618,  §§  20,  22, 
fteid,  that  the  right  of  a  railroad  company  to 
hold  tidelands  has  become  forfeited  where  the 
traclis  built  over  the  land  in  1871  were  taken 
up  for  more  than  ten  years,  and  not  replaced, 
and  the  wharf  built  adjoining  the  track  was  de- 
stroyed by  fire  In  1800. — People  v.  Banning  Co., 
138  P.  100. 

§  37  (Wash.)  The  purchaser  of  shore  land  out- 
side a  municipality  takes  subject  to  the  right 
of  the  state  to  fix  the  harbor  Ikte-  in  case  the 


Digitized  by  VjOOQ  IC 


1267 


INDEX-DIOKST 


lT«cUc«ik«* 


land  coraes  within  city  limits,  and  is  entitled 
to  the  laud  up  to  that  Une,  which  is  theoretical- 
ly, but  not  actually,  fixed  before  then  at  the 
limit  of  navigability.— State  t.  Sturtevant,  138 
P.  650. 

Under  Sess.  Laws  1913,  c.  183,  confirming  to 
the  owners  of  shore  lands,  bordering  upon  water 
to  be  artificially  lowered,  title  to  the  line  of 
ordinary  naTigability  as  it  may  be  after  the 
lowering,  the  right  of  a  shore  owner  cannot  be 
asserted  until  the  waters  are  actually  lowered 
and  the  land  ceases  to  be  under  water. — ^Id. 

NEGATIVE  PREGNANT. 

Se«  Pleading,  |  176. 

NEGLIGENCE. 

See  Carriers,  g|  213,  228,  282-341;  Corpora- 
tions, i  306  ;  Damages,  |  227 ;  Death ;  Dis- 
missal and  Nonsuit,  {  60;  Evidence,  g  318; 
Landlord  and  Tenant,  {{  164-169;  Master 
and  Servant,  H  88-318 ;  Municipal  Corpora- 
tions, 1$  805,  806 :  Physicians  and  Surgeons, 
818;  Pleading,  i  368 ;  RaUroads,  {$  282-401 ; 
Street  Railroads. 

I.   ACTS  OR  OmSSIOKS  COHSTITXTT. 
nVG  MliOUOEKOE. 

(A)  Penonml   Condnet  In   Qeneral. 

S  I  (OkL)  It  is  essential  to  actionable  neg- 
ligence that  it  be  defendant's  dubr  to  protect 
plaintiff,  that  he  shall  have  failed  to  perform 
such  duty,  and  that  plaintifiE  shall  have  been  in- 
jured therefrom. — Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Brazzell.  138  P.  794. 

§  6  (Cal.App.)  It  is  negligence  per  se  to  vio- 
late an  ordinance  if  it  contributes  proximately 
to  the  injury.— Connell  v.  Harris,  138  P.  949. 

S  1 1  (Utah)  To  constitute  willfulness,  wan- 
tonness, or  recklessness,  there  must  be  a  reckless 
disregard  of  consequences  under  circumstanc- 
es indicating  that  the  acts  consciously  done 
or  omitted  will  naturally  or  probably  result 
in  injury ;  there  being  a  distinction  between 
the  terms  "willfulness,"  "wantonness,"  and 
"recklessness." — Jensen  v.  Denver  &  R.  Q.  R. 
Co.,  138  P.  1185. 

(B)   Danfrerons       Substance*,      Maeblneryr 
and    Other    Instramentalltles. 

I  18  (Or.)  Laws  1911,  p.  481,  S  13,  authoriz- 
ing recovery  of  actual  damages  from  one  from 
whose  land  fire  escapes  accidentally  or  unavoid- 
ably, held  void. — Eastman  v.  Jennings-McRae 
Logging  Co.,  138  P.  216 ;  Johnson  v.  Same,  Id. 
236. 

i  23  (Cal.)  It  is  negligence  for  the  owner  of 
a  heavy  car  filled  with  steel  rails,  running  on 
a  skeleton  track,  to  leave  it  unguarded  and 
unfastened  in  a  populous  community,  where  it 
probably  would  be  played  with  by  children.— 
Cahill  v.  E.  B.  &  A.  L.  Stone  Co.,  138  P.  712. 

n.  PROXIMATE  CAUSE  OF  IHJTTRT. 

{  56  (Mont.)  It  is  only  such  negligent  acts  as 
bear  a  direct,  proximate,  and  causal  relation  to 
an  injury  that  give  a  cause  of  action. — Wallace 
V.  Chicago,  M.  &  P.  S.  Ry.  Co.,  138  P.  499. 

The  proximate  cause  of  an  injury  is  that 
which,  in  a  natural  and  continuous  sequence, 
onbroken  by  any  new,  independent  cause,  pro- 
duces the  injury,  and  without  which  the  injury 
would  not  have  occurred. — Id. 

1 59  (Okl.)  The  person  guilty  of  negligence 
is  responsible  for  all  consequences  which  a 
prudent  person  with  knowledge  of  the  facts 
would  have  thought  reasonably  possible  to  fol- 
low if  suggested  to  his  mind. — Chicago,  R.  I. 
&  P.  Ry.  Co.  V.  Brazzell,  138  P.  704. 

1 62  (Cal.)  Where  defendant  left  unfastened 
and  unguarded  in  a  street  a  car  which  would 
be  likely  to  injure  children  if  moved,  the  fact 
that  other  children  put  the  car  in  motion  and 


were  playing  with  it  before  plaintiff,  who  was 
injured,  arrived  did  not  break  the  causal  connec- 
tion.—OaluU  T.  B.  B.  &  A.  L.  Stone  (3o.,  138 
P.  712. 

m.  COHTRIBUTORT  HEOIJOENCE. 
(A)   Peraoma  Injured  In  General. 

{ 83  (TTtah)  Doctrine  of  last  clear  chance 
held  to  relate  chiefly  to  proximate  cause,  to  in- 
troduce a  new  element  of  negligence  into  the  sit- 
uation, and  not  to  apply  where  plaintiff  was 
guilty  of  negligence  proximately  contributing  to 
the  injury.-^ensen  t.  Denver  &  B.  O.  B.  Co., 
138  P.  1186. 

(B)   Oblldren  and  Otbera  Dnder  DlaablUty. 

i  85  (Cal.)  While  an  adult  cannot  ordinarily 
recover  for  the  negligence  of  another  unless  he 
was  in  the  exercise  of  due  care  himself,  that 
rule  is  not  applied  to  minors  with  the  same 
strictness,  a  child  being  required  to  exercise 
that  degree  of  care  which  is  reasonable  for 
children  of  his  age  and  intelligence. — Cahill  v. 
B.  B.  &  A.  L.  Stone  Co.,  138  P.  712. 

(D)  Oomparative   NeicIfBrenee. 

I  100  (Utah)  Where  the  conduct  of  defendant 
is  wanton  and  willful,  or  where  it  indicates  that 
degree  of  indifference  to  the  rights  of  others 
which  may  justly  be  characterized  as  reckless- 
ness, the  doctrine  of  contributory  negligence 
has  no  application.— Jensen  v.  Denver  &  R.  G. 
R.  Co..  138  P.  1185. 

To  abrogate  the  defense  of  contributory  negli- 
gence, it  is  sufficient  if  the  proof  shows  a  con- 
scious failure  to  use  care  and  conduct  manifest- 
ing a  reckless  disregard  of  the  rights  of  others, 
and  of  the  natural  and  probable  consequences  re- 
sulting from  the  acts  done  or  omitted.— Id. 

TV.   ACTIONS. 

(A)  RlKbt  of  Action,  Partien.  Preliminary 
ProceedlnKs,  and  Pleading. 

i  108  (Or.)  Complaint  for  the  destruction  of 
timber  by  fire  caused  by  the  acts  and  omissions 
of  defendant  held  to  state  a  cause  of  action. — 
Eastman  v.  Jenuings-McRae  Logging  Co.,  138 
P.  216. 

S  119  (Or.)  Where  a  complaint  seeks  recov- 
ery for  the  burning  of  standing  timber  only, 
evidence  of  the  burning  of  dead  and  down  tim- 
ber is  error,  under  L.  O.  L.  $§  67,  725,  726,  not- 
withstanding section  64. — Eastman  v.  Jennings- 
McRae  Logging  Co.,  138  P.  216. 

I  119  (Or.)  Under  L.  O.  L.  {§  97,  99.  though 
a  pleading  alleged  that  a  fire  was  kindled  on 
defendant  s  land  on  or  about  August  30th,  evi- 
dence that  it  started  August  19th  and  spread  to 
plaintiff's  land  August  30th  was  admissible- 
Johnson  T.  Jennings-McRae  Logging  Co.,  138 
P.  236. 

(B)   E-rldenoe. 

S  ISO  (.OkL)  Evidence  of  alterations  or  re- 
pairs subsequent  to  an  accident  or  injury  is 
not  admissible  as  an  admission  of  negligence. — 
Shawnee  Gas  ft  Electric  Co.  t.  Motesenbocker, 
188  P.  790. 

Evidence  of  alterations  or  repairs  subsequent 
to  an  accident  or  injury  is  not  admissible  to 
show  negligence  in  the  original  construction. 
—Id. 

g  134  (Mont.)  The  efficient  cause  of  an  injury 
may  be  shown  by  indirect  evidence,  but  not  un- 
less the  circumstances  are  such  that  they  not 
only  tend  affirmatively  to  show  It.  but  also  tend 
to  exclude  any  other  cause.— Wallace  v.  Chica- 
go, M.  &  P.  S.  Ry.  Co.,  138  P.  499. 

(C)  Trial,  Jndvnient,  and  Revlevr. 

g  136  (Cal.)  There  is  no  age  at  which  chil- 
dren can,  as  a  matter  of  law,  be  bound  to  exer- 
cise the  same  degree  of  care  as  adults. — Cahill 
V.  E.  B.  &  A.  L.  Stone  Co.,  138  P.  712. 

In  a  personal  injury  action  by  a  child  who 
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was  injnred  wbile  placing  with  an  attractive 
device  wliich  it  was  claimed  defendant  nefcli- 
gently  left  in  the  street,  the  question  of  plain- 
tiflCs  contributory  negligence  held  tot  the  jury. 
—Id. 

$  136  (Or.)  Evidence  held  to  present  a  ques- 
tion for  the  jury  whether  defendant  was  negli- 
gent in  failing  to  extinguish  tire  on  bis  land 
and  in  permittinj;  it  to  spread  to  plaintiff's. — 
Johnson  T.  Jennings-McRae  Logging  Co.,  138 
P.  236. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Appeal  and  Error,  f  981 ;  New  Trial,  §§  99- 
101. 

NEWSPAPERS. 

See  Vendor  and  Purchaser,  {  93. 

NEW  TRIAL 

See  Appeal  and  Error,  f  J  110. 154,  281-302,  345. 
706,  854,  873,  977-981,  1072,  1178;  Criminal 
Law,  §1  918-949;  Indictment  and  Informa- 
tion, f  196;  Motions,  {  62. 

n.  oaouNDs. 

(P)  Verdtet  or  Flndlnva  Contrary  to  I<aw 
or  Bvidence. 

S  70  (Kan.)  An  order  granting  a  new  trial  on 
the  ground  that  the  verdict  is  not  sustained  by 
the  evidence  will  not  be  reversed  where  the  evi- 
dence points  to  any  rational  conclusion  of  fact 
other  than  the  one  found  by  the  verdict. — White 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  138  P.  589. 

§  75  (Kan.)  Where  the  court  sets  aside  a  ver- 
dict for  plaintiff  and  renders  judgment  against 
defendant  for  a  sum  not  sustained  by  the  evi- 
dence or  findings  and  less  than  plaintiff  was  en- 
titled to  recover,  if  his  theory  was  correct,  it 
will  be  reversed.— Hart  v.  Gerretson  Co.,  138 
P.  595. 

§  75  (Utah)  Under  the  statute  providing  for 
new  trials  on  the  ground  of  excessiveness  of  dam- 
ages or  disregard  or  misapprehension  of  instruc- 
tions, the  trial  court  may  grant  a  new  trial  for 
inadequacy  of  damages.— Hirabelli  v.  Daniels, 
138  P.  1172. 

In  an  action  for  damages  for  an  assault,  held, 
that  under  the  evidence  the  trial  court  improper- 
ly granted  plaintiff  a  new  trial  on  the  ground  of 
the  inadequacy  of  damages.— Id. 

§76  (Colo.App.)  A  verdict  in  a  personal  in- 
jury action  may  not  be  set  aside  merely  biBcause 
It  is  excessive.— Colorado  &  S.  Ry.  Co.  v.  Jen- 
kins, 1.38  P.  437. 

i  77  (Utah)  Under  the  Code  provision  that 
the  court  below  may  grant  a  new  trial  on  the 
ground  of  excessive  damages  appearing  to  have 
been  given  under  the  influence  of  passion  or  prej- 
udice, held,  that  the  court  was  not  justi^ed  in 
granting  such  new  triai,  unless  it  clearly  appear- 
ed that  an  excessive  or  unjust  verdict  was  at- 
tributable solely  to  passion  or  prejudice. — Jen- 
sen V.  Denver  &  R.  G.  R.  Co.,  138  P.  1186. 

(G)   Surprise,    Accident,    Inadvertence,    or 
Mistake. 

i  95  (Kan.)  Refusal  of  new  trial  on  the 
ground  that  plaintiff  had  been  away  and  did 
not  expect  the  triai  to  be  reached  so  soon  held 
not  error,  where  it  did  not  appear  that  plain- 
tiff had  used  proper  diligence. — Daly  v.  Gregg, 
138  P.  614. 

(H)    Newly  Dlncovered  Kvidence. 

§  99  (Cal.)  The  granting  of  a  new  trial  on 
the  ground  of  newly  dlscovorcd  evidence  rests 
larK<'ly  in  the  diwM-etion  of  the  trial  court,  and 
its  discretion  will  not  be  disturbed  on  appeal, 
unli'ss  iiianilestly  abused. — Cahill  v.  E.  U.  &  A. 
U  Stone  Co.,  13S  P.  712. 


i  102  (Cal.)  Defendant  held  to  have  shown 
sufficient  diligence  to  be  entitled  to  a  new  trial 
on  the  ground  of  newly  discovered  evidence. — 
Cahill  V.  E.  B.  &  A.  L.  Stone  Co.,  138  P.  712. 

A  defendant  held  not  precluded  from  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence, because  it  failed  to  move  for  a  continu- 
ance at  the  time  it  ascertained  the  name  of  the 
witness  who  furnished  the  newly  discovered  ev- 
idence.— Id. 

{  102  (Nev.)  Motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence  was  prop- 
erly denied,  where  one  of  the  proposed  new 
witnesses  was  a  witness  upon  the  trial,  and  the 
other  was  the  moving  party's  attorney. — Robin- 
son Mining  Co.  v.  Riepe,  138  P.  910. 

§  104  (Cal.)  To  authorize  the  granting  of  a 
new  trial  on  newly  discovered  evidence,  it  must 
appear  that  reasonable  diligence  was  used  to 
discover  the  evidence,  that  it  is  not  merely 
cumulative,  and  would  probably  have  changed 
the  result.— Cahill  t.  E.  B.  &  A.  L.  Stone  Co., 
138  P.  712. 

In  a  personal  injury  action,  held  that  newly 
discovered  evidence,  while  cumulative,  warrant- 
ed a  new  trial,  as  it  would  probably  have  chang- 
ed the  result. — Id. 

f  104  (Kan.)  Newly  discovered  cumulative  ev- 
idence is  not  ground  for  a  new  trial.— Simmons 
V.  Shaft,  138  P.  614 ;   Daly  v.  Gregg,  Id. 

ni.  PBOCEEDIKOS   TO   FBOCtmE 
imw   TRIAI.. 

i  109  (Cal.App.)  A  motion  for  a  new  trial  ia 
in  the  nature  of  an  independent  proceeding  col- 
lateral to  the  judgment. — Coleman  v.  Coleman, 
138  P.  362. 

§  110  (Or.)  An  order  by  the  court  sua  sponte 
entered  nunc  pro  tunc  setting  aside  a  judgment 
and  granting  a  new  trial  is  unauthorized. — 
^<'ational  Council  of  Knights  and  Liadies  of  Se- 
curity v.  McGinn,  138  P.  493. 

I  123  (Cal.App.)  If  notice  of  intention  to  move 
for  new  trial  is  not  given  within  the  statutory 
time,  the  trial  court  cannot  relieve  the  moving 
party  from  the  effect  of  such  delay  under  Coda 
Civ.  Proc.  i  473,  permitting  the  court  to  relieve 
a  party  from  any  proceeding  taken  against  him 
through  mistake,  inadvertence,  etc. — Coleman  ▼. 
Coleman,  138  P.  362. 

I  131  (Cal.App.)  Where  the  defeated  party 
moves  for  a  new  trial,  and  it  is  stated  in  the 
notice  that  the  motion  will  be  made  upon  the 
statement  of  the  case,  the_  motion  is  properly 
denied  when  no  statement  is  settled  and  allow- 
ed.—Keating  T.  Keating,  138  P.  118. 

On  motion  for  new  trial,  the  moving  party 
held  not  entitled  to  have  a  statement  prepared 
by  another  party  considered  as  her  statement, 
though  she  and  such  party  had  so  agreed,  where 
it  had  not  been  serveid  upon  plaintiff  as  requir- 
ed by  Code  Civ.  Proc.  §  659.— Id. 

§  143  (Mont.)  The  misconduct  of  a  juror,  such 
as  intoxication,  cannot  be  shown  by  an  afiSda- 
vit  of  another  juror.— Snyder  v.  Town  of  Chi- 
nook, 138  P.  1090. 

1150  (Nev.)  On  motion  for  new  trial  the 
affidavit  of  the  moving  party  merely  stating  con- 
cluHions  as  to  exercise  of  diligence  in  procuring 
evidence,  without  setting  out  the  facts,  so  that 
the  court  could  draw  its  own  conclusions,  held 
insufficient— Robinson  Mining  Ca  v.  Riepe,  138 
P.  910. 

$151  (Wash.)  Trial  court  held  not  to  have 
abused  discretion  in  denying  new  trial  for  newly 
discovered  evidence,  as  to  which  the  affidavits 
were  sharply  conflicting. — Johnson  v.  Bank  of 
Pasco,  138  I'.  295. 

i  162  (Colo.App.)  If  the  court  did  not  find  that 
the  jury  in  rendering  a  verdict  for  $5,100  in  a 
personal  injury  action  was  actuated  by  passion 
or  prejudice,  but  merely  found  that  the  verdict 
was  excessive,  it  was  not  error  to  require  plain- 
tiff to  enter  a  remittitur  for  $1,100  oc  submit 
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to  a  new  trial.— Colorado  &  S.  By.  Co.  t.  Jen- 
kins. 138  P.  437. 

S  162  (Wash.)  Though  the  denial  of  a  new 
trial  on  condition  of  a  reduced  recovery  is  in 
the  discretion  of  the  trial  court,  it  is  an  abuse 
of  discretion  for  the  court  to  permit  its  action 
on  a  motion  for  new  trial  to  be  influenced  by 
extrajndicial  conversations  with  a  physician. — 
Pierce  v.   Seattle  Electric  Co..  138  P.  666. 

Grantine  a  new  trial  after  verdict  for  $7,900 
for  plsiintitF,  in  an  action  against  a  carrier  for 
personal  injuries,  with  proof  of  traumatic  neu- 
rasthenia, upon  plaintifrs  refusal  to  consent  to 
a  reduction  to  $4,500,  held  an  abuse  of  the  trial 
court's  discretion. — Id. 

NEXT  OF  KIN. 

See  Death,  |S  31,  42. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

Bee  Adverse  Possession,  J  62;  Appeal  and  Er- 
ror, a  ;W5,  417^30,  706,  724,  1133;  Baiik- 
ruptc\ ,  g  144 ;  Counties,  S  178  ;  Fraudulent 
Convf  vani-es,  S  2S2;  IndnniiBty,  j  15;  In- 
Buranec,  fJS.'Vi.  H54.  553.  55S,  587;  Intoxicat- 
ing Liouors,  i  33 ;  Judfrment,  i  487 ;   Mechan- 


ics' LitnH,  is  130,  139,209:  Mines  and  Mitt 
erals,  i^  19,  40,  112;  Municipal  Co rpo rations, 
i  12;   New  Trial,  U  128.  131:    Principal  and 


Agent,  i  177;  Railroads,  j  mn  Replevin,  9 
49;  T(>n;iiicy  in  CommoD,  i  15;  Truata,  I 
356;  Virulor  and  Purchaser  |  239;  Waters 
and  Water  Courses,  i%  16,  143. 

NUNC  PRO  TUNC. 

See  Motions,  {  56 ;  New  Trial,  |  110. 

OATH. 

See  Eminent  Domain,  {  229 ;  Master  and  Serv- 
ant, {  13. 

OBJECTIONS. 

See  Criminal  Law,  S  695 ;  Municipal  Corpora- 
tions, a  488,  489,  491,  S14;  Parties,  |  75. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  ${  118,  127. 


See  Reward*. 
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See  Banks  and  Banking,  §S  105.  IIS;  Constitn- 
tional  Law,  f  42:  Corporationa,  §§  306,  308; 
Counties.  §§  69,  94;  Judges;  Justices  of  the 
Peace:  Mandamus,  |§  77,  151,  170;  Munic- 
ipal Corporations,  $$  111,  124-205 ;  Receiv- 
ers ;  Rewards,  |  11 ;  States,  ig  33-60 ;  Stat- 
utes, g§  125,  218. 

in.  RIGHTS.  POWERS.  DUTIES,  AITO 
UABIUTIES. 

I  100  (Wyo.)  Under  Const,  art  8,  |  32,  and 
Comp.  Stats.  §§  1150,  1206,  one  elected  prose- 
cuting attorney  in  November,  1912,  is  entitled 
to  compensation  of  $1,500  during  his  incum- 
bency, where  the  countj;  was  one  of  the  first 
class  at  that  time,  notwithstanding  the  change 
in  the  classification  of  counties  worked  by  Laws 
1911,  c.  38,  which  did  not  go  Into  effect  unti) 
December  31,  1912.— Nickerson  t.  Winslow, 
138  P.  184. 

OPENING. 


See  Judgment,  {  342. 


OPINION  EVIDENCE. 

See  Criminal  Law,  tg  448-479;  Evidence,  g{ 
472-67L 

OPTIONS. 

See  Pledges,  |  6 ;  Vendor  and  Purchaser,  g  18. 

ORDERS. 

See  Appeal  and  Error,  gg  80,  93,  110,  160,  864. 

ORDINANCES. 

See  Municipal  Corporations,  gg  110-120,  814, 
661,  688. 

PARENT  AND  CHILD. 

See  Adoption ;  Appeal  and  Error,  g  1041 ;  Bas- 
tards ;  Divorce,  gg  311,  324 ;  Fraudulent  Con- 
veyances, g  301;  Guardian  and  Ward;  In- 
fants; Limitation  of  Actions,  g  44 :  Manda- 
mus, g  26 ;  Set-Off  and  Counterclaim,  g  41 ; 
Wilfs,  J  6^. 

g7  (Okl.)  In  determining  the  damages  to  be 
awarded  a  parent  for  loss  of  the  services  of  a 
minor  child,  the  jury  may  consider  that  with 
age,  growth,  and  ezpetience  the  value  of  the 
child's  services  would  increase,  though  they 
cannot  consider  that  the  child  might,  if  not  in- 
jured, engage  in  any  particular  calling.— Shaw- 
nee Gas  &  Electric  Co.  v.  Motesenbocker,  138 
P.  700. 

In  an  action  by  a  parent  for  the  loss  of  the 
services  of  a  minor  child,  the  damage  to  the 
parent  Is  limited  to  such  as  will  compensate 
him  for  the  loss  of  the  child's  services  to  the 
time  of  his  majority,  the  reasonable  amount  ex- 
pended In  the  treatment  and  care  of  the  child, 
and  the  value  of  the  parent's  services  for  nurs- 
ing.—Id. 

PAROL  EVIDENCE 

See  Evidence,  gg  398-463. 

PARTIES. 

See  Appeal  and  Error,  gg  150,  781:  Corpora- 
tions, g  667%  ;  Creditors'  Suit,  g  27 ;  Drains, 
I  82;  Eminent  Domain,  g  177;  Estoppel,  g 
Sj  Executors  and  Administrators,  t  438; 
Husband  and  Wife,  g  221 ;  Judgment,  g  707 ; 
Mandamus,  g  151 ;  Venue,  g  32 ;  Wills,  f  220. 

m.   NEW  PARTIES  AND  CVANOE  OF 
PARTIES. 

g  40  (Utah)  The  statute  relating  to  interven- 
tion applies  where  one  at  some  stage  of  the 
proceeding  before  trial  is  shown  to  have  an 
interest  which  would  make  him  a  proper  party. 
— Houston  Real  Estate  Inv.  Co.  v.  Hechler, 
138  P.  1159. 

g  53  (Ariz.)  Under  Civ.  Code  1901,  par.  1346, 
in  action  for  dissolution  of  partnership  and  ac- 
counting, if  third  partner's  representative  is 
necessary  to  a  full  determination  of  the  matter, 
held  that  it  is  the  court's  duty  of  its  own  mo- 
tion to  order  him  brought  in. — Gleeson  v.  Oos- 
tello,  138  P.  544. 

V.   DEFECTS,  OBJECTIONS,  AND 
AMENDBCENT. 

g  75  (Wyo.)  Under  the  express  provisions  of 
Comp.  St.  1910,  g  438>S,  an  objection  to  a  de- 
fect of  parties  not  appearing  on  the  face  of  the 
petition  is  waived,  unless  taken  by  answer. — 
Becker  v.  Hopper,  138  P.  179. 


PARTITION. 


See  Judgment,  g  476. 
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n.  ACTIONS   FOB  PARTITION. 
(B)   Proeeedtnara    and   Relief. 

i8S  (Cal.App.)  In  partition,  a  court  of  equity 
1  take  improvements  into  consideration,  and 
award  the  cotenant  in  posBession  equitable 
compensation  therefor,  leaving  only  the  realty 
without  the  improvements  to  be  divided. — Ventre 
V.  Tiscornia,  138  P.  954. 

If  a  cotenant  has  in  good  faith  expended  mon- 
ey in  making  necessary  permanent  improve- 
ments, suitable  allowance  will  be  made  to  him 
upon  decreeing  partition,  especially  where  the 
other  tenant  enjoyed  the  increased  rentals  re- 
sulting therefrom. — Id. 

Plaintiff  should  have  been  required  to  elect, 
either  to  contribute  equally  to  the  cost  of  the 
improvement,  or  relinquish  all  claim  to  a  part 
of  the  increased  rentals. — Id. 

Where  tenants  create  the  relation  of  landlord 
and  tenant  between  themselves,  improvements 
by  a  cotenant  in  possession  as  an  ordinary  ten- 
ant, made  solely  for  his  individual  purpose,  can- 
not form  the  basis  of  a  claim  for  contribution 
against  his  cotenant  upon  partition. — Id. 

§  89  (Cal.App.)  In  partition  in  which  defend- 
ant claimed  for  expenditures  for  improvements, 
evidence  held  not  to  sustain  a  finding  that  de- 
fendant was  only  entitled  to  an  allowance  of 
one-half  of  $100,  spent  in  leveling  a  part  of  the 
land,  and  was  not  entitled  to  any  allowance  for 
expenditures  in  constructing  a  bulkhead. — Ven- 
tre V.  Tiscornia,  188  P.  954. 

Where  defendant  claimed  $1,000  for  construct- 
ing a  bulkhead,  and  $500  in  leveling  the  land, 
plaintiff's  failure  to  produce  evidence  contra- 
dicting such  expenditures,  as  could  easily  have 
been  done,  if  it  were  untrue,  will  be  taken  as 
confirmatory  of  defendant's  evidence  as  to  hia 
expenditures. — Id. 

Plaintiff's  general  statement  that  he  «ould 
have  leveled  the  land  in  a  week  with  five  men, 
and  constructed  the  bulkhead  in  less  than  a 
week  with  seven  or  eight  men,  did  not  create 
a  material  conflict  of  evidence  on  the  question 
so  as  to  render  a  finding  for  plaintiff  thereon 
conclusive. — Id. 

PARTNERSHIP. 

See  Appeal  and  Brror,  {{  80^71,  238,  931,  992 ; 
Mines  and  Minerals,  i  99;  Parties,  |  63 ; 
Trial,  {  360. 

X.  THE  KELATIOll. 

(B)  Aa  to  Third  Peraoita. 

{32  (Kan.)  Where  the  owner  of  cattle  de- 
livered them  to  another  to  keep  for  a  term  of 
years,  the  increase  to  be  divided,  the  original 
herd  returned,  and  a  certain  shrinkage  to  be 
borne  by  the  owner  and  any  loss  above  that  to 
be  borne  in  fixed  proportions,  and  the  owner  to 
pay  the  taxes,  held  to  create  a  bailment  and 
not  a  partnership. — Simmons  v.  Shaft,  138  P. 
614. 

H.   THE  FIRM.   ITS   NAICE,   POWERS, 
AND    PBOPEBTT. 

§  64  (Okl.)  Where  a  firm  doing  business  un- 
der a  fictitious  name,  without  filing  with  the 
district  clerk  a  certificate  stating  the  names  of 
the  members  of  the  firm  and  publishing  same, 
as  required  by  Comp.  Laws  1909,  §i  5023,  5025, 
after  it  has  commenced  a  suit  but  before  trial, 
complies  with  such  statute  and  files  a  reply 
setting  up  such  fact,  it  is  entitled  to  maintain 
the  suit.— Beecker  v.  Miller,  138  P.  809. 

m.   MTTTUAI.   BIGHTS,    DUTIES,    AND 
UABIUTIES  OF  FABTNEBS. 
(A)  Firm  Property  and  Bnalneaa. 

i  83  (Idaho)  In  the  absence  of  contract,  a 
partner  cannot  recover  from  his  other  partners 
or  from  the  firm  for  services  performed  by  him. 
—Valentin  v.  Barrett,  138  P.  834. 


Vn.   DISSOLUTION,    SETTLEMENT, 

AND   AOOOUNTINO. 

(A)  Caoaea  of  Dlaaolntlon. 

,12591/2  (Ariz.)  A  partnership  having  no  fixed 
time  for  its  continuance  is  a  "partnership  at 
will,"  and  can  be  terminated  at  any  time  by 
any  of  the  partners.— Gleeson  v.  Costello,  138 
P.  544. 

A  partnership  at  wUl  was  dissolved  by  one 
partner's  repudiation  and  denial  of  die  part- 
nership.— Id. 

Where,  in  a  suit  for  dissolution  of  an  alleged 
partnership  at  will  and  an  accounting,  defend- 
ant served  an  answer  denying  the  partnership, 
the  partnership,  if  not  theretofore  dissolved, 
was  terminated  by  such  repudiation  from  the 
date  of  service  of  the  answer.— Id. 

(D)  Aetlona  tor  Dlaaolvtlon  and  Aeeoont- 
Inv. 

1322  (Aria.)  Under  Civ.  Code  1901,  par. 
1829,  where  a  partnerdiip  was  dissolved  by  de- 
cedent's repudiation  prior  to  his  death,  plaintiff 
held  entitled  to  sue  for  an  accounting  as  an  in- 
dividual partner  rather  than  as  surviving  part- 
ner in  behalf  of  the  firm.— Gleeson  v.  Costello, 
138  P.  544. 

i  327  (Idaho)  Where  a  partner  applies  for  a 
receiver  on  accounting  and  dissolution,  and  al- 
leges an  agreement  that  each  partner  should  de- 
vote his  entire  time  to  the  business,  and  de- 
fendant fails  to  appear,  such  allegation  held 
to  authorize  the  introduction  of  evidence  of  the 
agreement^  and  to  charge  defendant  with  plain- 
tiff's services,  or  with  the  amount  expended  in 
employing  a  servant  to  do  the  work  which  de- 
fendant should  have  done.— Valentin  v.  Sarrett, 
138  P.  834. 

Complaint,  in  an  action  for  appointment  of  a 
receiver  on  accounting  and  dissolntion  of  part- 
nership, held  to  authorize  the  plaintiff  partner 
to  charge  the  defendant  partner  with  the  value 
of  bis  services  for  the  time  he  failed  to  comply 
with  his  contract  and  give  his  services  to  the 
firm  business. — Id. 

PART  PERFORMANCE. 

See  Frauds,  Statute  of.  (  131. 

PASSENGERS. 

See  Carriets.  ,ff  238-^. 

PATENTS. 


See  Appeal  and  Brror, 
Minerals,  Si  40-44; 
199. 


(178,931;   Mines  and 
Vendor  and  Purchaser, 


PAYMENT. 

See  Municipal  Corporations,  |  375;   Telegraphs 
and  Telephones,  {  34 ;   Tender. 

I.    BEQUISITES  AND  SUFFICIENCY. 

130  (Or.)  Where  plaintiffs  delivered  hops  to 
deiendant  to  a^ply  on  account,  defendant  sliuuld 
credit  them  with  the  value  of  the  hops  when 
they  urged  their  sale,  and  not  merely  with  a  less 
amount  for  which  he  subsequently  sold  them. — 
Williamson  v.  Roberts,  138  P.  840. 

II.  APPLICATION. 

§44  (Wyo.)  Where  a  Uen  was  filed  for  tin 
work,  and  the  lienor  also  furnished  hardware 
in  the  amount  of  $375,  for  which  no  lien  naa 
filed,  a  payment  of  $800  on  account,  made  when 
less  than  $70  worth  of  the  hardware  had  been 
furnished,  should  be  applied  on  the  lien  account. 
—Becker  v.  Hopper,  138  P.  179. 

V.  BECOVEBT  OF  PAYMENTS. 

§  85  (Or.)  Money  paid  by  a  bank  to  the  o.wn 
er  of  paper  deposited  for  collection  under  mis- 
take of  fact  may  be  recovered,  if  the  position 
of  the  person  to  whom  the  payment  was  made 
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has  not  been  changed  to  Us  prejudice.— Securi- 
ty Savings  &  Trust  Co.  v.  King,  188  P.  466. 

PENALTIES. 

See  ContractB,  |  139. 

PERISHABLE  GOODS. 

See  Appeal  and  Ehror,  S  485. 

PERJURY. 

See  Criminal  Law,  H  400,  921 ;  Divorce,  i  166 ; 
Insurance,  {f  653,  o46;  Malicious  Prosecution, 
S§  18.  24. 

I.  OrTENSES    AHP   RESPOirSIBUJTT 
THERETO  B. 

I  1 1  (Or.)  Testimony  before  a  grand  jury  that 
witness  had  not  seen  poker  played  in  a  certain 
building  for  money  was  material  as  affecting  his 
responsibility  for  perjury,  irrespective  of  the 
action  taken  by  the  grand  jury  or  the  guilt  of 
the  party  investigated.— State  v.  Carothers,  138 
P.  1077. 

n.  PROSECUTIOKANDPimiSHMEMT. 

1 36  (Or.)  The  question  whether  defendant, 
accused  of  perjury  before  the  grand  jury,  was 
hard  of  hearing  and  did  not  understand  the 
questions  to  him  before  the  grand  jury  is  for 
the  jury.— State  v.  Carothers,  138  P.  1077. 

PERPETUITIES. 

i  4  (Colo.App.)  Will  which,  after  disposing  of 
estate  by  words  of  present  gift,  gave  property  to 
executors  in  trust  to  convert  it  into  money  and 
distribute  the  proceeds  as  thereinbefore  directed 
held  not  to  leave  the  vesting  of  title  to  the 
uncontrolled  discretion  of  the  executors,  in  vio- 
lation of  the  rule  against  perpetuities.— Miller 
V.  Weston,  138  P.  424. 

1 6  (Colo.App.)  Will  which,  after  disposing  of 
estate  by  words  of  present  gift,  appointed  execu- 
tors, to  whom,  on  the  admission  of  the  will  to 
probate,  the  title  was  given  in  trust,  to  con- 
vert the  property  into  money  and  distribute  the 
proceeds,  held  not  to  violate  the  rule  against 
perpetuities,  in  view  of  Mills'  Ann.  St  |§  78(X), 
7886,  7900.— Miller  v.  Weston,  138  P.  424. 

§8  (Cal.)  Gift  to  city  to  be  used  in  ereflting 
fountain  for  the  benefit  of  thirsty  animals  and 
birds  held  a  gift  to  a  charitable  use,  and  not 
subject  to  the  statutory  provisions  as  to  sus- 
pending the  power  of  alienation. — In  re  Cole- 
man's Estate.  1.'38  P.  992. 

Civ.  Code,  $  715,  as  to  suspension  of  the  power 
of  alienation,  held  not  to  apply  to  charities  and 
charitable  uses. — Id. 

A  gift  to  a  city  for  the  erection  of  a  foun- 
tain for  the  benefit  of  animals  and  birds  was  not 
deprived  of  its  character  as  a  charitable  use, 
not  within  Civ.  Code,  $  715,  by  testatrix's  state- 
ment that  she  gave  the  bequest  in  memory  of 
her  husband. — Id. 

PERSONAL  INJURIES. 

See  Appeal  and  Brror,  H  301,  843,  889,  1050, 
1064  ;  Assault  and  Battery  ;  Carriers,  !§  282- 
341 ;  Damages,  §§  98,  132 ;  Master  and  Serv- 
►  ant,  a  88-318;  Negligence;  Railroads,  §§ 
282-401;  Release,  S§  17,  24,  55,  57 ;  Statutes, 
i  85 ;  Stipulations ;  Street  Railroads ;  Trial, 
ii  211,  251-253,  296. 

PETITION. 

See  E^zecntors  and  Administrators,  |  20;  Mu- 
nicipal Corporations,  {|  292,  314. 

PHOTOGRAPHS. 

See  Criminal  Law,  |  488;  Evidence,  U  186, 
380,  882. 


PHYSICIANS  AND  SURGEONS. 

See  Appeal  and  Error,  |  1060;    Criminal  Law, 
i  479;   Trial,  {  203. 

1 5  (Kan.)  Laws  1913,  c.  291,  relating  to  tha 
practice  of  chiropractic,  and  creating  a  board 
of  chiropractic  examiners,  does  not  require  the 
Governor  to  appoint  upon  such  board  persons 
who  have  not  complied  with  the  statutes  regu- 
lating the  practice  of  medicine  and  surgery. — 
Green  v.  Hodges.  138  P.  605. 

Under  Laws  1913,  c.  291.  i  2,  authorizing  the 
Governor  to  fill  vacancies  on  the  board  of  chiro- 
practic examiners,  consisting  of  five  members,  he 
may  appoint  the  two  other  members  of  the  board 
provided  for  in  such  statute,  whenever  three 
properly  qualified  chiropractic  members  are  ap- 
pointed, although  the  statute  does  not  declare 
bow  such  other  members  shall  be  chosen. — Id. 

{ 6  (Okl.Cr.App.)  Under  Comp.  Laws  1909, 
gg  4256,  4269,  it  is  a  penal  offense  to  practice 
medicine  or  surgery  without  a  valid  certificate. — 
Allen  V.  State,  138  P.  178. 

E}vidence,  in  a  prosecution  for  violation  of 
the  medical  practices  act,  Comp.  Laws  1909, 
§§  4266,  4259,  was  insufficient  where  no  wit- 
ness named  any  medicine  or  drug  prescribed 
by  defendant — Id. 

g  14  (Idaho)  Where  a  patient  selects  any  one 
of  the  many  schools  of  medical  treatment,  he 
thereby  adopts  the  treatment  common  to  that 
school,  and  the  physician  is  bound  only  to  ex- 
ercise such  reasonable  care  and  skill  as  is  ordi- 
narily possessed  and  exercised  by  physicians  of 
the  same  school  of  practice  in  the  locality  of 
his  practice.— State  v.  Smith,  138  P.  1107. 

g  18  (Wash.)  No  inference  of  negligence  on 
the  part  of  a  physician  can  be  implied  from  the 
mere  failure  to  effect  a  cure. — Homnan  t.  Wat- 
kins,  138  P.  664. 

PICTURES. 

See  Evidence,  gg  186,  380,  382. 

PLEADING. 

See  Action,  g  27;    Appeal  and  Error,  gg  233, 
238,  863,  959,  1041,  1170;   Banks  and         " 


fegligence,  g  119:  Parties,  I  76;  Partner- 
liip,  g|  269%,  32'r;  Prisons,  |  10;  Quieting 
Itle,  |g  43,  44;   Railroads,  g  282;   Taxation, 


lug,'  S  ]  0^  ""Ca  Triors,  g'su' ;  ^on"  racte|  g  346 ; 
C^jBtonis  and  UsHtres,  S  1^:  Damnijes,  gi  141, 
159;  Death,  J  !i5  ■  IVeJicatJon,  j,  43;  Dismis- 
sal aud  Nunsuit,  |  tiO:  Divorce,  §g  108,  165; 
EJectTuent,  jg  63,  S4 ;  Eminent  Domain,  g 
191 ;  Equity,  f  195 ;  Estoppel,  «i  3, 110, 112; 
Exceptions,  Bill  uf,  g  53;  Executurs  and  Ad- 
niinistrntorK,  M  431,  44S;  Fraud,  g  46;  In- 
dit'tjxient  a  nil  Tnformntion ;  Intoxicating  Liq- 
uors, §  207;  Jiidgniout,  §  9r>l ;  Libel  and 
Slander,  g  89;  Liuiitatiun  of  Actions,  g  28; 
Mandamus,  gg  163^  164,  173,  177,  187;  Mas- 
ter and  Servant,  |g  258,  264 ;  Mines  and  Min- 
erals, gg  112,  llf;  Mortgages,  Jj  446,  455 ; 
Negligence,  g  119 
shii 
Tit 

S  805;"  Trial,  gg  76,  91,  125,  251-253.  396; 
Vendor  and  Purchaser,  g  308;  Warehousemen, 
g  34. 

X.   FORM  Ain>  AIXEGATIONS  IN 
OEMERAL. 

g  8  (Or.)  A  statement  that  one  of  two  sure- 
ties was  primarily  liable  was  only  a  conclu- 
sion of  law.— Templeton  v.  Cook,  138  P.  230. 

g9  (Kan.)  The  use  of  the  word  "fraud"  in 
stating  the  conduct  of  a  party  sought  to  be 
charged  for  false  representations  is  unnecessary 
where  the  facts  stated  are  sufficient  to  show 
fraudulent  conduct  and  resulting  injury. — Way 
▼.  Bronston,  138  P.  601. 

g  34  (CaL)  In  a  street  improvement  contrac- 
tor's action  to  recover  assessments  for  a  street 
improvement,  the  complainant  held  not  subject 
to  objection,  first  raised  on  appeal,  that,  be- 
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cause  of  an  error  aa  to  the  month  from  which 
the  lime  to  complete  was  allpgcd  to  have  been 
extended,  the  complaint  did  not  show  perform- 
ance within  the  time  as  extended. — Barber  As- 
phalt Paving  Co.  v.  Bancroft,  138  P.  742. 

XV.  REPUGATIOir  OR  REPI.T  AND 
SITBSEQVEirT   PI.EABINOS. 

g  166  (Mont.)  If  facts  stated  in  an  answer 
can  be  proved  under  a  general  denial,  they 
do  not  constitute  "new  matter"  within  Rev. 
Codes,  i  6560;  hence,  in  an  action  for  malicious 
prosecution,  no  reply  was  necessary  to  allega- 
tions that  defendant  acted  in  good  faith,  and  bad 
acted  under  the  advice  of  counsel. — Stephens  v. 
Conley,  138  P.  189. 

I  176  (Ariz.)  A  repl^  to  an  answer  denying 
all  and  every  allegation  of  the  same  in  the 
words  of  the  allegation  is  a  negative  pregnant 
and  as  a  traverse  is  ambiguous  and  to  be  con- 
demned, being  only  a  denial  that  the  aUegations 
of  the  pleading  traversed,  taken  conjunctively, 
are  true.— Otis  v.  Ohio  Mnes  Co.,  138  P.  777. 

Reply  denying  all^ations  of  an  answer  in  a 
suit  against  a  corporation  held  to  raise  no  ma- 
terial issue. — Id. 

V.  DEMXTRRER  OR  EXCEPTION. 

1 214  (Cal.App.)  A  demurrer  admits  all  of  the 
allegations  of  the  pleading  attacked.— Erig- 
baum  V.  Sbarbaro,  138  P.  364. 

VX.  AMENDED   AND  STrPPI.EMENTAI. 
PI.EADINOS  AND   REPIXADER. 

S236  (Cal.)  Leave  to  amend  the  complaint 
after  demurrer  or  answer  rests  in  the  sound 
discretion  of  the  trial  court. — SchoUe  ▼.  Flnnell, 
138  P.  746. 

In  action  to  set  aside  alleged  fraudulent  con- 
veyances, denial  of  leave  to  amend  so  as  to  at- 
tack other  transfers  of  land  and  personal  prop- 
erty a  year  after  the  answers  were  filed  aud 
on  the  day  set  for  trial  held  within  the  trial 
court's  discretion. — ^Id. 

§277  (CaLApp.)  In  an  action  on  a  contract, 
where  payments  were  to  be  made  in  install- 
meDts,  a  plaintiff  cannot  recover  more  than 
those  instaUmeuts  due  at  the  time  of  the  insti- 
tution of  the  action,  unless  he  files  a  supple- 
mental complaint  including  those  due  down  to 
the  time  of  the  trial.— Jacoby  t.  Peck,  138  P. 
104. 

XI.  MOTIONS. 

§343  (Colo.)  Judgment  on  the  pleadings  is 
proper  where  the  facts  alleged  in  the  pleadings, 
if  admitted  to  be  true,  are  such  that  no  other 
judgment  could  have  been  rendered. — Johnson 
V.  New  York  Life  Ins.  Co.,  138  P.  414. 

§  345  (Colo.)  Where  defendant  pleaded  a  for- 
mer action  as  a  bar,  setting  out  the  former 
judgment,  and  plaintiff  joined  issue,  and  it  could 
not  be  seen  from  the  pleadings  that  the  precise 
issue  was  determined  in  the  former  action,  it 
raised  a  question  of  fact,  and  it  was  error  to 
give  judgment  for  defendant  on  the  pleadings. 
— Fehringer  v.  F.  H.  Martin  Drug  Co.,  138  P. 
1(X>7,  1009. 

§  347  (Okl.)  Where  defendants  pleaded  the  ex- 
ecution of  a  note  and  mortgage,  and  asked 
judgment  thereon  and  foreclosure,  and  plain- 
tiff replied  by  an  unverified  denial,  judgment 
should  have  been  rendered  for  defendants  on 
the  note  and  mortgage.— Brewer  v.  Martin,  138 
P.  l(!(i. 

§356  (Utah)  In  a  landlord's  action  for  rent, 
and  to  enforce  a  lien ,  therefor  brought  under 
Comp.  Laws  1907,  §§  1407-1414,  held,  that  an 
amentlmont  of  the  complaint  striking  certain 
matters  from  the  prayer,  leaving  only  the  pray- 
er for  general  relief,  did  not  change  the  action 
or  the  riulits  of  the  parties,  and  could  be  strick- 
en on  plaintiff's  motion. — Houston  Real  Estate 
Inv.  Co.  V.  Hcohler,  138  P.  1159. 

8  368  (Colo.App.)  General  negligence  and  spe- 
cific acts  of  negligence  need  not  be  pleaded  in 


separate  counts,  In  absence  of  a  motion  requir- 
ing them  to  be  separated.— Colorado  &  S.  Ry. 
Co.  V.  Jenkins,  138  P.  487. 

XII.  ISSUES,  PROOF,  AND  VARIANCE. 

§  376  (Colo.)  Where,  under  the  pleadings,  the 
execution  of  the  contract  sued  on  and  defend- 
ant's failure  to  perform  were  admitted,  evi- 
dence to  prove  these  facts  was  unnecessary. — 
Gordon-Tiger  Mining  &  Reduction  (3o.  v.  Brown, 
138  P.  51. 

§  377  (Cal.App.)  Defendant  cannot  complain 
of  a  finding  that  all  of  the  allegations  of  the 
complaint  are  true,  except  in  respect  of  the 
single  allegation  upon  which  issue  was  joined  by 
denials  in  the  answer ;  all  of  the  other  allega- 
tions of  the  complaint  being  deemed  admitted. 
— Newlin  v.  Myers,  138  P.  927. 

§  377  (Cal.App.)  Where  the  complaint,  in  an 
action  for  damages  from  a  collision  of  vehicles, 
alleged  the  existence  of  an  ordinance  requiring 
vehicles  to  carry  a  light,  and  its  violation,  de- 
fendant's failure  to  deny  the  existence  of  the 
ordinance  made  proof  nnnecessary.— Connell  t. 
Harris,  138  P.  949. 

§  382  (Mont.)  Under  a  general  denial  the  de- 
fendant may  introduce  any  evidence  which  goes 
to  controvert  the  facta  which  the  plaintiff  is 
bound  to  establish  to  sustain  bis  action. — 
Stephens  v.  Conley.  138  P.  189. 

Xm.   DEFECTS    AND    OBJECTIONS, 

WAIVER,  AND  AIDER  BT  VER- 

DICT  OR  JUDGMENT. 

i  403  (Mont.)  A  complaint  in  malicious  prose- 
cution, which  omitted  to  allege  that  any  prose- 
cution was  ever  instituted,  or  that  it  terminat- 
ed favorable  for  plaintiff,  was  cured  by  the  an- 
swer stating  such  facts. — Stephens  t.  Conley, 
188  P.  189. 

§406  (Colo.)  Defects  in  a  complaint  which 
render  it  subject  to  motion  to  make  more  def- 
inite and  certain  are  waived  by  going  to  trial 
without  motion.— Haynie  v.  Sites,  138  P.  42. 

§  430  (Idaho)  Where  no  motion  is  made  to 
strike  out  evidence  not  admissible  nnder  the 
pleadings,  the  right  to  object  is  waived. — Dou- 
viUe  V.  Pacific  Coast  Casualty  CJo,  138  P.  506. 

PLEDGES. 

See  Corporations.  §  123. 

§  5  (Itfont.)  One's  option  to  purchase  land,  on 
which  he  has  paid  nothing,  and  under  which  he 
has  not  taken  possession  is  personal  property,  and 
so  a  subject  of  pledge. — Rinsling  v.  Smith  River 
Development  Co.,  138  P.  1098. 

While  one's  contract  for  purchase  of  land, 
on  which  he  has  made  payments,  and  nnder 
which  he  has  taken  possession,  gives  him  an 
ei^uitable  interest  in  the  land,  on  which  he  may 
give  a  real  estate  mortgage,  his  interest  in  the 
contract  may  be  the  subject  of  pledge. — Id. 

POLICEMEN. 

Sec  Master  and  Servant,  §  13. 


POLICE  POWER. 

I  8;   Munici 

POLICY. 


See  Agriculture,  §  8;   Municipal  Corporations, 
§  692. 


See  Insurance. 

POSSESSION. 

See  Adverse  Possession;    Fraudulent  GoBvey- 
ances,  §§  14&-158. 

POWERS. 

see  Wills.  §  478.  „g„,e,  ^y  GoOglc 
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PRACTICL 

For  practice  in  particnlar  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRECEDENTS. 

See  Courts,  |§  89,  100. 

PREJUDICE. 

See  Appeal  and  Error,  ff  1033-1072,  1170; 
Judges,  §  51. 

PREMIUMS. 

See  Insurance,  §{  363,  354. 

PRESCRIPTION. 

See  Adverse  Possession;  Hi^ihways,  |{  7,  17; 
Limitation  of  Actions. 

PRESENTMENT. 

See  Indictment  and  Information. 

PRESUMPTIONS. 

See  Appeal  and  Error,  H  900-938,  1001,  1047; 
Criminal  Law,  {  1144;  £]vidence,  {  80. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Banks  and  Banking, 
1 156;  Brokers;  Insurance,  If  269,  378;  Ten- 
der, I  19. 

X.  THE   REI.ATION. 
(A)  CreattOB  and  BziBtenee. 

■  { 23  (CaLApp.)  In  an  action  to  recover  the 
amount  of  a  note  claimed  to  have  been  collected 
by  defendant  for  plaintiff  and  appropriated  to 
defendant's  own  use,  evidence  held  to  show 
tliat  the  note  was  sold  to  defendant  by  plain- 
tiff for  a  valuable  consideration  so  that  plain- 
tiff could  not  recover.— Beckett  v.  Stuart,  138 
P.  116. 

$  23  (Or.)  In  a  suit  to  cancel  an  exchange  of 
real  estate  for  fraud,  evidence  lield  to  show 
that  one  defendant  was  the  ^principal  in  the 
transaction,  and  another  was  his  agent — Clough 
V.  Dawson,  138  P.  233. 

m.  RIGHTS  AND  UABIUTIES  AS  TO 

THIRD  PERSONS. 

(A)   Power*  of  Acent. 

(101  (Cal.)  Where  a  power  authorized  plain- 
tiff's attorney  to  contract  for  the  laying  of  "as- 
phalt pavement"  on  a  certain  street,  it  author- 
ized the  execution  of  a  contract  for  the  lay- 
ing of  an  "asphalt  macadam  pavement."— Bar- 
ber Asphalt  Paving  Co.  v.  Bancroft,  138  P.  742. 

I  109  (Utah)  The  authority  of  an  agent  to  in- 
dorse commercial  paper  will  not  be  implied  from 
a  jieneral  authority  to  transact  business  for  the 
principal,  unless  such  power  is  necessary  to  the 
accomplishment  of  the  agency.— Utah  Banking 
Co.  V.  Newman,  138  P.  1146. 

The  antbority  of  an  agent  to  indorse  negoti- 
able paper  could  not  be  based  upon  prior  cus- 
tomary acts,  where  it  did  not  appear  that  the 
indorsee  ever  knew  of  any  instance  of  the  payee's 
having  knowingly  ratified  an  unauthorized  in- 
dorsement by  such  agent — Id. 

(C)  Vnantltorlsed   and  'Wronctnl   Aeta. 

(  158  (Or.)  A  principal  is  chargeable  with 
fraud  practiced  by  ber  agent,  whether  she  knew 
of  it  OP  not— Clough  v.  Dawson,  138  P.  233. 

(D)  Ratlfloatlon. 

1 171  (Okl.)  A  person  who  voluntarily  ac- 
cepts profits  of  an  act  done  by  one  assuming 
to  be  his  agent  ratifies  such  act,  and  makes  it 
bis  own,  with   all  its  burdens,  as  well   as  its 


benefits, — J.   I.   Case   Threshing   Ifach.   Co.  r. 
Lyons  &  Co.,  138  P.  167. 

(B)   Notice  to  Acent. 

i  177  (Wash.)  The  ordinary  rule  is  that  the 
knowledge  of  a  servant  concerning  matters  the 
control  or  supervision  of  which  has  been  dele- 
gated to  him  by  the  master  is  the  knowledge  of 
the  master. — Alaska  S.  S.  Co.  v.  Pacific  Coast 
Gypsum  Co.,  138  P.  875. 

PRINCIPAL  AND  SURETY. 

See  Bail ;  Indemnity ;  Judgment,  (  744;  Plead- 
ing, §8;  Replevin,  J  49. 

m.  DISOBUV.RGE  OF   SURETT. 

§  1 08  (N.M.)  An  extension  of  time  to  the  prin- 
cipal on  a  note  does  not  release  the  surety 
where  it  is  made  without  consideration,  and 
does  not  preclude  the  makers  from  paying  the 
note  prior  to  expiration  of  the  extension. — 
Southard  v.  Latham,  138  P.  206. 

TV.   REMEDIES   OT   CREDITORS. 

I  152  (Okl.)  Under  Rev.  Laws  1910,  $  4694, 
the  holder  of  a  note  may,  at  bis  option,  sue 
the  sureties  without  joining  the  principal  debtor 
as  defendant— Francis  v.  First  Nat.  Bank,  138 
P.  140. 

I  157  (Or.)  The  question  whether  the  joint 
liability  of  two  sureties  can  be  varied  by  proof 
can  be  presented  only  by  concise  issues,  and 
primary  liability  of  one  and  secondary  liability 
of  the  other  established  only  by  definite  proof. — 
Templeton  v.  Cook,  138  P.  230. 

PRIORITIES. 

See  Chattel  Mortgages,  I  138;  Judgment  f 
713;  Mines  and  Minerals,  §§  41,  44;  Waters 
and  Water  Courses,  ii  lo2,  249. 

PRISONS. 

i  ID  (Mont)  Where  a  convict  was  confined 
in  a  cell  with  an  insane  Italian,  and  later  with 
a  negro,  was  shackled,  manacled,  placed  in  a 
dungeon  on  a  bread  and  water  diet,  was  as- 
saulted, beaten,  his  collar  bone  broken,  and  his 
head  and  chest  cut,  and  bruised,  held  that  the 
warden  was  not  liable  for  damages. — Stephens 
V.  Conley,  138  P.  189. 

In  an  action  by  a  convict  against  a  warden 
for  assault  and  battery  and  other  indignities 
done  by  him  in  virtue  of  his  office,  it  is  neces- 
sary to  allege  that  the  injuries  did  not  result 
in  consequence  of  plaintiff's  own  wrongful  acts. 
—Id. 

{  15  (Mont.)  Commutations  of  sentences  of 
convicts  for  good  conduct  are  purely  matters 
of  legislative  control,  and  the  determination  of 
the  e.\tent  of  and  character  of  the  right  in  any 
given  instance  is  referable  entirely  to  the  local 
statutes.— Stephens  v.  Conley,  138  P.  189. 

Where  a  statute  reduces  the  term  of  imprison- 
ment of  a  convict  unless  he  forfeits  the  same 
by  bad  conduct,  the  presumption  is  in  favor  of 
the  convict,  and  the  burden  is  upon  the  state 
to  show  facts  which  defeat  the  claim  to  allow- 
ance ;  but  such  is  not  the  case  under  Rev.  Codes, 
i  9737,  in  which  case  the  burden  is  on  the  con- 
vict to  show  that  he  is  entitled  to  commutation. 

PRIVILEGE. 

See  Husband  and  Wife,  f  102. 

PROBABLE  CAUSE 

See  Malicious  Prosecution,  {{  18-24,  32,  66,  69. 

PROBATE  COURTS. 

See  Courts,  !!  200^,  202. 
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PROCESS. 

See  Appeal  and  Error,  H  417-430;  Appear- 
ance; Corporations,  {  668;  Garnishment; 
Injanction ;  Judgment,  {  490 ;  Jostioes  of  the 
Peace,  SI  83,  208. 

n.   SERVICE. 
(C)  Pnblleatlon  or  Other  Hotlee. 

196  (CoIo.App.)  A  judgment  quieting  title 
was  void  wliere  the  affidavit  for  publication  of 
summons  was  made  by  plaintiff's  attorney,  and 
was  on  information  and  belief  as  to  material 
matters,  and  did  not  show  that  plaintiffs  did 
not  know  defendant's  residence,  or  show  why 
plaintiffs  did  not  make  tlie  affidavit— Mercure 
V.  Gibson,  138  P.  1019. 

PROHIBITION. 

See  Intoxicating  liquors. 

I.  NATURE  AlTD  OROTTlfBS. 

{6  (Idaho)  Prohibition  will  lie  to  restrain 
county  commissioners  from  selling  and  disposing 
of  a  county  bond  issue  voted  with  the  under- 
standing that  the  proceeds  will  be  distributed, 
in  violation  of  the  Highway  District  Law, 
among  highway  districts  comprising  about  four- 
fifths  of  the  county.— Baker  v.  Gooding  County, 
138  P.  342. 

Prohibition  lies  to  restrain  the  county  com- 
missioners from  proceeding  without  or  in  excess 
of  their  jurisdiction.— Id. 

f  15  (Mont)  The  members  of  a  board  of  coun- 
ty commissioners  having  no  personal  interest  in 
whether  the  district  court  shall  entertain  an 
aj>peal  from  the  board's  decision,  their  ap- 
plication to  prohibit  such  court  from  so  doing 
cannot  be  entertained.— State  v.  District  Court 
of  Twelfth  Judicial  Dist,  138  P.  1100. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

See  Insurance,  If  553,  658. 

PROPERTY. 

See  Adverse  Possession;  Injunction,  I  Bl; 
Pledges,  S  5;   Shipping. 

1 9  (Okl.)  A  presumption  of  ownership  of 
property  arises  from  possession  and  control  of 
same.— Midland  Valley  B.  Co.  v.  Larson,  138 
P.  173. 

PROXIMATE  CAUSE. 

See  Negligence,  H  66-62. 

PUBLICATION. 

See  Municipal  Corporations,  {$  12,  110. 

PUBLIC  DEBT. 

See  Schools  and  School  Districts,  {  103. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  If  269-523. 

PUBLIC  LANDS. 

See  Eminent  Domain,  |  46;  Mines  and  Miner- 
als, §S  19-44. 

I.  OOVEBmfENT  OWHERSHIF.     . 

S  7  (Cal.)  Congress  has  supreme  authority 
over  public  lands  belonging  to  the  federal  gov- 
ernment.—Deseret  Water,  Oil  &  Irrigation  Co. 
T.  State,  138  P.  081. 


H.  SURVETAIfDDISPOSAI.OFI.ANSS 
OF  UNITED  STATES. 

(B)  Bntrles,  Sales,  and  Poaseasory  Rlvhts. 

1 39  (Ariz.)  Trust  assumed  by  a  probate  judge 
entering  a  town  site  is  created  by  the  laws  of 
the  United  States ;  but  its  execution  is  confided 
by  those  laws  to  the  Legislature  of  the  state  or 
territory  in  which  the  t<wrn  is  situated.— Hoeye 
V.  Willis.  138  P.  15. 

Under  Const,  art.  6,  |  6,  and  Civ.  Code  1901. 
par.  4084,  where  a  superior  court  judge  became 
trustee  of  the  town  site  on  the  admission  of  the 
state,  no  appeal  lay  from  a  decision  of  the 
judge  of  a  contest  of  conflicting  claims  to  a 
lot  in  the  town  site  to  the  superior  court. — Id. 

I  39  (Colo.)  Where  a  town  site  was  patent- 
ed to  the  mayor  for  the  use  and  benefit  of  the 
inhabitants,  the  validity  of  a  deed  duly  exe- 
cuted by  the  mayor  cannot  be  collaterally  at- 
tacked for  matters  not  appearing  on  its  face. — 
Bolton  V.  Bennett,  138  P.  761. 

Where  a  town  site  was  patented  to  the  mayor 
in  trust  for  the  inhabitants,  one  not  vrithin 
the  grant  to  the  mayor  has  no  interest  entitling 
him  to  attack  the  validity  of  the  mayor's  deed, 
where  the  defect  is  not  apparent  on  its  face. 
—Id. 

(B)   Beliool  and  VntTeralty  Landa. 

S.5t  (Cat.)  Where  the  state  has  acquired 
complete  title  to  school  lands,  the  fact  that  such 
land  is  surrounded  by  other  land,  declared  by 
the  federal  government  to  be  a  national  forest, 
will  not  divest  the  state's  title. — Deseret  Water, 
Oil  &  Irrigation  Co.  v.  SUte,  138  P.  981. 

153  (Cal.)  Because  of  the  failure  of  Con- 
gress, as  evidenced  by  Rev.  St  U.  S.  {{  2275, 
2276,  as  amended  in  1891  (U.  S.  Comp.  St. 
1901,  pp.  1381,  1382),  to  agree  to  the  proposal  ° 
of  the  state  of  California,  as  evidenced  by  Pol. 
Code,  !j!  3408b-3408d,  to  exchange  state  lands 
lying  within  the  boundaries  of  a  national  forest 
reservation,  the  state  statutes  did  not  divest  tiie 
state  of  title  to  such  land.— Deseret  Water,  Oil 
&  IrrigaUon  Co.  v.  State,  l.SS  P.  981. 

Pol.  Code,  11  3408b-3408d,  relating  to  the 
exchange  of  state  lands  located  in  a  national 
forest  reservation,  do  not  work  a  gift  of  such 
state  lands  to  the  federal  government— Id. 

1 55  (Okl.)  Where,  under  Const,  art  6,  |  32, 
and  Act  May  29,  1910  (Laws  1910,  c.  118),  the 
commissioner  of  the  land  office  leased  certain 
school  lands  to  plaintiff  for  five  years  without 
excepting  the  timber  growing  thereon  and  dur- 
ing the  life  of  the  lease  sold  such  timber  to 
another,  held,  that  the  sale  was  invalid  as 
against  the  lessee.— Tansel  ▼.  Storm,  138  P. 
168. 

in.  DISPOSAI.  OF  l^KDB  OF  THE 
STATES. 

I  r44  (Cal.)  St  1893,  pp.  341,  342,  If  1.  8, 
and  Pol.  Code,  S|  3493m,  3493s,  validating  the 
sale  of  lands  uncovered  by  the  drainage  of  in- 
land lakes,  and  unsegregated  swamp  and  over- 
flowed lands,  held  not  to  apply  to  state  tide- 
lands.- People  v.  CaUfornia  Fish  Co.,  138  P.  79. 

Pol.  Code,  I  34935,  validating  all  patents  is- 
sued for  any  lands  as  swamp  and  overflowed 
land  which  belonged  to  the  classes  described  in 
section  3493m,  held  to  apply  only  to  unsegregat- 
ed swamp  lands  for  which  patents  had  been  is- 
sued, in  view  of  section  3493t,  and  of  section 
3493m,  which  related  only  to  lands  uncovered 
by  the  drainage  of  inland  lakes  and  unsegregat- 
ed swamp  lands. — Id. 

The  state  would  not  be  estopped  from  claim- 
ing title  to  tidelands  patented  with  respect  to 
the  public  easement  therein  for  purposes  of  nav- 
igation, etc.,  on  the  ground  that  a  valid  con- 
sideration had  been  paid,  which  the  state  bad 
not  offered  to  return,  since  the  patent  was  ef- 
fective to  carry  title  to  the  soil,  subject  to  the 
easement,  so  that  the  grantees  received  a  con- 
sideration  for  tlieir  money. — Id.  r 

The  state  would  not  be  estopoed.  merelf  |^ 
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receiving  the  purchase  money,  from  asserting 
the  invalidity  of  j>urported  sales  of  tide  and 
swamp  lands,  which  were  expressly  reserved 
from  sale  by  the  Constitution  and  statutes. — Id. 
Though  an  application  for  the  purchase  of 
tidelands  within  the  statutory  limits  was  filed, 
together  with  the  affidavit  therefor,  with  the 
surveyor-general  three  days  before  the  repeal 
of  the  act  incorporating  the  city,  the  sale  was 
not  invalid  under  Pol.  Code,  S  348S,  and  Const. 
1879,  art  15,  |  3,  withholding  from  sale  all 
tidelands  within  two  miles  of  an  incorporated 
city,  where  the  application  was  not  approved 
until  long  after  the  incor];>orating  act  was  re- 
pealed.— Id. 

That  patents  for  tidelandi  were  issued  pursu- 
ant to  a  land  contest  in  the  courts,  under  PoL 
Code,  i  3414,  to  determine  the  rights  of  opposing 
claimants  to  purchase  the  land  would  not  estop 
the  state  from  showing  that  the  land  was  re- 
served from  sale,  or  dedicated  to  the  public  use, 
so  that  a  valid  patent  therefor  could  not  be  is- 
sued.— Id. 

A  purported  sale  of  tidelands  within  two  miles 
of  the  corporate  limits  of  the  town  of  Wilming- 
ton was  invalid  under  Pol.  Code,  i  3488,  and 
Const  1879,  art.  15,  |  3,  where  the  application 
and  survey  were  filed  and  made  before  the  in- 
corporating act  was  repealed,  though  the  patent 
was  issued  thereafter. — Id. 

An  action  by  the  state  to  declare  invalid  a 
patent  to  tidelands  is  a  direct  attack,  so  that  the 
rule  prohibiting  collateral  attack  in  such  jcases 
is  not  applicable. — Id. 

All  the  acts  of  administrative  officers  of  the 
state  with  respect  to  the  sale  of  public  lands, 
such  as  tidelands,  which  have  been  withheld  by 
the  estate  from  sale  are  abeolotely  void,  and  not 
merely  voidable,  so  that  they  cannot  be  ratified 
or  validated  by  the  subsequent  acts  of  the  offi- 
cers themselves. — Id. 

I  144  (Cal.)  The  filing  of  an  application  for 
the  purchase  of  tidelands  and  survey,  its  approv- 
al by  the  proper  officer,  and  acceptance  of  one- 
fifth  of  the  price  fixed  by  law,  before  the  incor- 
poration of  a  city  within  two  miles  of  the  cor- 
porate limits  of  which  the  lands  were  situated, 
80  that  the  land  could  not  be  granted,  under 
Pol.  Code,  I  3484,  after  the  city  was  incorporat- 
ed, constituted  a  legal  sale.— People  v.  Banning 
Co.,  138  P.  101. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers ;  Eminent  Domain,  §  10 ;  Munici- 
pal Corporations,  {  688;  Rnilroads;  Street 
Uailroads;    Telegraphs  and  Telephones. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  §{  200-254. 

PUNISHMENT. 

See  Criminal  Law,  {  1206. 

QUESTIONS    OF    LAW   AND    FACT. 

See  Trial.  H  139-143. 

QUIETING  TITLE. 

See  Adverse  Possession,  f  86;  Appeal  and  Er- 
ror, gl  231,  1179;  Corporations,  i  668;  Equi- 
ty, i  65;  Evidence,  g  366;  Judgment,  H  251, 
487,  495 ;  Limitation  of  Actions,  {  167 ;  Tax- 
ation, {§  805,  809. 

XL   PROCEEDINGS  AND  REUEF. 

1 43  (Colo.App.)  An  answer  which,  by  general 
denial,  puts  in  issue  all  of  the  allegations  of  the 
complaint,  and  alleges  fee-simple  title  in  de- 
fcDdant,  tracing  a  chain  of  title  from  the  govern- 


ment, is  sufficient  to  entitle  defendant  to  intro- 
duce in  evidence  documents  in  support  of  his 
title  so  pleaded.— Jones  v.  Empire  Ranch  &  Cat- 
tle Co.,  138  P.  62. 

$44  (Colo.App.)  Where  plaintiffs'  title  de- 
pended on  the  invalidi^  of  a  decree  of  the  coun- 
ty court  quieting  defendants'  title,  plaintiffs 
have  the  burden  of  proving  that  such  decree  was 
void.— Brown  v.  Whetstone,  138  P.  61. 

1 44  (Colo.App.)  Where,  in  an  action  to  quiet 
title,  defendant  pleads  such  Interest  adverse  to 
plaintiff  as,  sustained  by  proof,  will  entitle  him 
to  relief  connected  with  the  property,  plaintiff 
must  prove  titie  in  himself.— Uouse  v.  Grable, 
138  P.  1012. 

Where  plaintiff  relied  on  a  deed  which  failed 
to  describe  the  land  described  in  the  complaint, 
and  on  evidence  which,  though  showing  that  the 
land  was  fenced  and  pastured,  failed  to  show 
possession  of  the  land  in  himself  or  his  grantor, 
a  judgment  in  his  favor  was  unauthorized. — Id. 

Where,  in  an  action  to  quiet  a  title,  defendant 
by  cross-complaint  set  up  title  in  himself,  which 
was  denied  by  plaintiff  oy  replication,  the  bur- 
den was  on  defendant  to  prove  title  in  himself 
before  he  would  be  entitled  to  judgment  in  bis 
favor. — Id. 

1 5 1  (Utah)  In  on  action  to  quiet  title,  where 
plaintiff  held  the  legal  title  to  land  of  which  de- 
fendant was  in  possession,  having  made  improve- 
ments thereon  during  a  period  of  20  years  or 
more,  so  that  the  value  had  advanced  from  the 
$300  or  $350  which  plaintiff  had  paid  for  it  to 
$1,500,  held,  that  plaintiff  was  nevertheless  en- 
titled to  the  entire  right  and  interest — Sheppick 
v.  Sheppick,  138  P.  1169. 

QUO  WARRANTO. 

See  Elections,  i  806. 

RAILROADS. 

See  Appeal  and  Error,  ft  843 ;  Carriers;  Certio- 
rari, I  4;  Constitutional  Law,  §§  118,  227. 
280;  Eminent  Domain,  $  177;  Master  and 
Servant;  Navigable  Waters,  {  37;  Street 
Railroads ;  Trial,  {  178. 

X.  OONTBOI.  AND  BEOmjLTION  ZN 
OENERAL. 

i  9  (Okl.)  An  appeal  will  not  lie  from  an  or- 
der of  the  Corporation  Commission  requiring  a 
railroad  company  to  correct  an  abuse  which 
affects  the  people  of  a  particular  community 
disconnected  from  the  use  of  the  railway  by 
them  as  a  carrier.— Atchison,  T.  &  S.  F.  Ry. 
Go.  T.  SUte,  138  P.  1026. 

VI.   CONSTRUCTION,    MAINTENANCE, 
AND   EQUIPMENT. 

{96  (OkL)  The  jurisdiction  to  open  public 
highways  across  railway  rights  of  way  is  vest- 
ed in  the  local  authorities  and  not  in  the  Cor- 
poration Commission. — Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  State,  138  P.  1026. 

S  97  (Okl.)  Where  no  highway  has  been  law- 
fully established  over  a  railroad  right  of  way, 
the  Corporation  Commission  has  no  jurisdiction 
to  determine  the  character  of  the  crossing  and 
require  its  installation. — Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  State,  138  P.  1026. 

X.  OPERATION. 

(D)  Imjarles  to   Ucensees   or  Trespnasers 
In  General. 

{277  (Kan.)  A  brakeman,  having  authority  to 
prevent  trespassers  from  entering  a  train,  is, 
while  performing  that  duty,  acting  in  the  scope 
of  his  employment.— Kemp  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  138  P.  621. 

1 282  (Wash.)  In  an  action  for  injuries  to 
one  riding  on  the  engine  by  permission,  sustain- 
ed by  being  jerked  from  an  engine  pilot  by  its 
sudden   starting,   when  plaintiff  was   alighting 


For  CSMS  In  Dm.  Dig.  A  Am.  Dig.  Key  No.  Sarla*  *  Indexes  sm  sams  topic  and  section  (I)  NtmBE^  ^ 

igitized  by' 


iNtmBER        7 

y^oogle 


B«iIro«da 


188  PACIFIC  BBPORTBB 


1276 


after  riding  home  from  work  on  a  gravel  ti»ln, 
evidence   hisld   to   make    the   qneation   of  negU- 

fence  one  for  the  jury.— Baird  v.  Northern  Pac 
ty.  Co.,  138  P.  325. 

The  question  of  contributory  negligence  also 
held  one  for  the  jury. — Id. 

Complaint  alleging  that  the  employes  of  de- 
fendant railroad  company  working  at  a  gravel 
pit  and  on  the  gravel  train  usually,  by  permis- 
sion, rode  to  and  from  thtir  work  on  the  gravel 
train,  and  that  while  plaintiff  was  so  riding  he 
was  injured  by  the  negligence  of  the  engineer, 
held  to  allege  a  cause  uf  action  at  common  law. 
-Id. 

Such  complaint  having  alleged  a  cause  of  ac- 
tion at  common  law,  proof  admissible  tbereun- 
der_  should  not  be  excluded  on  the  ground  of 
variance,  because  the  complaint  also  afieged  that 
plaintiff  was  engaged  in  Interstate  commerce 
at  t])e  time  of  the  injury.— Id. 

That  the  complaint  also  alleged  the  conclu- 
sion that  plaintiff  was  then  in  defendant's  em- 
ployment, when  the  evidence  showed  the  con- 
trary, was  not  a  fatal  variance. — Id. 

In  such  case,  evidence  as  to  the  company's 
rulr?  prescribing  the  duties  of  work  train  con- 
ductors for  the  safety  of  employ^  was  not  ad- 
missible.— Id. 

(G)  Iniiurlea    to    Peraon*    on    or    near 
Trades. 

{369  (Utah)  As  to  one  using  defendant's 
track  and  right  of  way,  as  used  by  the  public 
generally  with  defendants'  knowledge  and  ac- 
quiescence, train  operatives  were  required  to 
take  notice  of  such  usage  and  to  anticipate  the 
probable  presence  of  persons  on  or  near  the 
track,  to  keep  a  reasonable  lookout,  and  to  give 
timely  warning  of  the  approach  of  trains.— Jen- 
sen V.  Denver  &  B.  G.  R.  Co.,  138  P.  1185. 

i  377  (Utah)  The  law  presumes  due  care  and 
not  negligence,  and,  in  the  absence  of  evidence, 
train  operatives  may  assume  that  those  traveling 
on  or  along  a  track  will  exercise  due  care  for 
their  own  safety. — Jensen  v.  Denver  &  R.  Q.  B. 
Co.,  138  P.  1185. 

iSSI  (Utah)  One  not  a  trespasser  but  using 
a  railroad's  track  and  right  ot  way  as  it  was 
used  by  the  public  generally,  with  the  road's 
knowledge  and  acquiescence,  was  required  to 
use  care  commensurate  with  the  danger,  to  look 
and  listen,  and  to  be  reasonably  vigilant  to 
avoid  danger. — Jensen  v.  Denver  &  R.  6.  B. 
Co.,  138  P.  1185. 

i385  (Utah)  In  the  absence  of  evidence,  a 
traveler  on  or  along  a  track  may  assume  that 
train  operatives  will  use  due  care. — Jensen  t. 
Denver  &  B.  G.  R.  Co.,  138  P.  1185. 

$387  (Utah)  In  an  action  against  a  railroad 
for  the  death  of  plaintiff's  son  while  walking  on 
the  track,  contributory  negligence  would  defeat 
a  recovery.— Jensen  v.  Denver  &  B.  G.  B.  Co., 
138  P.  1185. 

§397  (Utah)  Where  the  engineer  admitted 
seeing  decedent  400  feet  away  and  watching 
him  until  he  was  struck,  evidence  that  the  boy 
was  going  along  with  his  hands  in  his  i)ockets, 
his  head  down,  about  as  fast  as  he  could  walk, 
and  taking  no  notice  whatever,  was  admissible 
as  bearing  upon  how  he  appeared  to  the  engi- 
neer.—Jensen  V.  Denver.  &  B.  Q.  B.  Co.,  138  P. 
1185. 

§  398  (Kan.)  Evidence,  in  an  action  for  the 
death  of  a  person  who  stepped  in  front  of  a 
moving  train,  held  to  establish  contributory  neg- 
ligence.—Morgan  V.  Union  Pac.  R.  Co.,  138  P. 
575. 

§400  (Utah)  In  an  action  against  a  railroad 
company  for  the  death  of  plaintiff's  infant  son 
while  walking  on  the  track  evidence  held  to 
make  defendant's  reckless  disregard  of  plain- 
tiff's rights  and  of  probable  injury  from  acts 
done  or  omissions  a  question  for  the  jury. — 
Jensen  v.  Denver  &  R.  G.  11.  Co.,  138  P.  1180. 

In  an  action  against  a  railroad  for  the  death 
of  plaintiffs  14  year  old  son  while  walking  oa 


the  track,  htid  on  the  evidence,  that  what  tii* 
engineer  had  the  right  to  assume  with  respect 
to  deceased's  leaving  the  track  was  for  the  jury. 
— Id. 

i40l  (Utah)  In  an  acticoi  against  a  railroad 
company  for  the  death  of  plaintirs  intestate 
while  walking  on  the  track,  instruction,  though 
referring  to  negligence  contributing  to  the  in- 
jury, held  to  be  an  instruction  on  the  doctrine 
of  last  clear  chance,  and  hence  not  objectionable 
as  abrogating  the  defense  of  contributory  neg- 
^Kenc^— Jensen  v.  Denver  &  B.  G.  B.  Co.,  138 

In  an  action  against  a  railroad  company  for 
the  death  of  plaintiff's  intestate  while  walking 
on  the  track,  instruition  that  if  defendant  fail- 
ed to  use  reasonable  diligence  to  prevent  the 
accident,  but  "goes  ahead  recklessly  and  commits 
an  injury,"  held  an  instruction  as  to  reckless- 
ness.—Id. 

a)  Ftrea. 

i  480  (Kan.)  Where,  in  an  action  for  the  de- 
struction of  property  by  fire,  plaintiff's  evidence 
showed  that  he  was  the  owner  of  the  premises 
and  that  the  fire  was  set  out  by  de&ndant's 
train,  the  burden  was  on  defendant  to  rebut  the 
presumption  of  negligence  arising  therefrom.— 
White  v.  Chicago,  B.  I.  &  P.  Ry,  Co.,  138  P. 
ooy. 

RAPE. 

See  Criminal  Law,  M  369,  800,  824,  829,  1186: 
Indictment  and  Information,  U  87.  161: 
Witnesses,  {{  291,  404,  406. 

n.  PROSECUTION  Ain>  FUinSHMENT. 
(At   Indietment  and  Information. 

i  22  (Ariz.)  An  information  for  rape  upon  a, 
female  under  17  years  of  age  must  charge  that 
the  prosecutrix  was  not  the  wife  of  the  accus- 
ed at  the  date  of  the  alleged  offense.— Cutler 
V.  State,  138  P.  1048. 

(B)  Bvldenoe. 

J  48  (Or.)  Evidence  of  statements  by  prose- 
cutrix after  the  offense  accusing  defendant  are 
admissible,  especially  where  defendant  has  of- 
fered proof  that  the  prosecution  was  instigated 
by  prosecutrix's  mother  to  extort  money  from 
defendant.— State  r.  Oden,  138  P.  1083. 

1 5 1  (Aril.)  That  the  prosecutrix  at  the  date 
of  the  alleged  offense  was  not  the  wife  of  the 
accused  may  be  estabUshed  by  circumstantial 
evidence,  as  any  other  material  fact  in  the  case 
tam  be  established.- Cutler  v.   State,   138  P. 

Evidence  held  to  show  that  prosecutrix  was 
not  the  wife  of  accused  at  the  time  of  the  of- 
fense.—Id. 

I  52  (Idaho)  Evidence  held  insufficient  to  sus- 
tain a  conviction  of  statutory  rape. — State  v. 
Trego,  138  P.  1124. 

§52  (Okl.Cr.App.)  Evidence  held  to  sustaiit 
a  conviction  of  statutory  rape. — Flowers  v. 
State,  138  P.  1041. 

§  54  (Idaho)_  The  uncorroborated  testimony  of 
the  prosecutrix  in  a  rape  case  is  insufficient  to 
sustain  a  conviction,  where  it  is  contradictory, 
or  her  reputation  for  veracity  is  impeached, 
and  defendant's  testimony  in  denial  Is  cor- 
roborated.—State  V.  Trego,  138  P.  1124. 

§54  (Or.)  Positive  testimony  of  prosecutrix 
to  an  assanit  with  intent  to  rape,  though  uncor- 
roborated, is  sufficient  to  convict.— State  v.  Mc- 
Pherson,  138  P.  1076. 

RATE. 

See  Telegraphs  and  Telephones,  (  26^. 

RATIFICATION. 

See  Principal  and  Agent,  §  171  ;^--Vendor  aad 
Purchaser.  »  114.       ^jg  ,i,gd  ^y  LjOOgle 
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REAL  ACTIONS. 

See  Ejectment ;  Partition;  Quieting  TiUflt 

REASONABLE  DOUBT. 

See  Criminal  Law,  I  789. 

RECALL 

See   Municipal  Corporations,  S  124. 

RECEIVERS. 

See  Appeal  and  Error,  H  458,  1198;    Eminent 
Domain,  {  177;   Partnership,  |  327. 

II.   APFOINTMEITT.    QUAIiIPIOATIOll, 
ANB  TENURE. 

§29  (Okl.)  Under  Rev.  Laws  1910,  §.  4979, 
authorizing  the  appointment  of  receivers,  a 
district  judge  may  hear  an  application  for  the 
appointment  of  a  receiver  at  chambers  at  any 
point  in  the  judicial  district,  though  it  be  out- 
side the  county  wherein  the  action  is  pQiiding. 
—Glass  V.  Gould,  138  P.  796. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  SS  662,  673;  Trial,  S|  76, 


91. 


RECORDS. 


See  Appeal  and  Error,  |S  494-706;  Criminal 
Law,  §§  230,  1093-1111;  Estoppel,  IS;  Ex- 
ceptions, Bill  of,  g§  10.  13 ;  Fraudulent  Con- 
veyances, §  154  ;  Intoxicating  Liquors,  f  Zdo; 
judgment,  S  273  ;   Motions,  f  56. 

REDEMPTION. 

See  Mortgages,  |  292. 

REFERENCE. 

See*  Appeal  and  Error,  5  220 ;  Arbitration  and 
Award. 

I,  NATURE.  GROUNDS.  AND  ORDER 
OF  REFERENCE. 

f  8  (Kan.)  Where,  in  a  contractor's  action  on 
a  paving  contract,  the  city  pleaded  as  a  set-off 
overpaymentB  on  a  previoiis  sewer  contract, 
and  the  case  involved  the  examination  of  a  lonjj 
and  intricate  account,  the  court  properly  di- 
rected a  reference.— Ritchie  v.  City  of  Topeka, 
138  P.  618. 

in.   REFORT  AND   FINDINOS. 

S  100  (Kan.)  A  referee's  report  on  the  facts 
when  approved  by  the  court  is  not  challenged  by 
a  motion  to  modify  and  amend  the  judgment. — 
Northrup  Nat.  Bank  v.  Webster  Refining  Co., 
138  P.  587. 

REFERENDUM. 

See  Constitutional   Law. 

REFORMATORIES. 

See  Courts,  S  36. 

REGISTRATION. 

See  Elections,  i  116. 

REHEARING. 

See  Appeal  and  Error,  S  833. 

RELEASE. 

I.  REQUISITES  AND  VALIDITT. 

i  17  (Okl.)  A  written  release  from  liability 
for  personal  injuries  will  be  set  aside  when  pro- 
cured through  fraud.— St.  Louis  &  S.  F.  R.  Co. 
v.  Chester,  138  P.  150. 


{  24  (OkL)  A  release  of  liability  for  personal 
injuries,  when  honestly  procured,  cannot  be 
avoided  for  slight  reasons.— St  Lonis  &  S.  F. 
R.  Co.  V.  Chester,  138  P.  150. 

XL    CONSTRUCTION  AND  OPERATION. 

127  (Or.)  A  release  of  liability  of  a  corpora- 
tion and  its  stockholders,-  excepting  a  trustee 
who  held  stock  for  plaintiff,  does  not  release  de- 
fendant, to  whom  the  stock  had  been  transferred 
secretly.— Lane  v.  Wentworth,  138  P.  468. 

HI.   PLEADING,  EVIDENCE.  TRIAXi, 
AND    REVIEW. 

§  55  (Wash.)  In  an  action  against  a  carrier 
for  personal  injuries,  where  plaintiff  claims 
fraud  or  overreaching  in  the  setflement  and 
release,  the  burden  is  upon  him  to  sustain  the 
claim  by  clear  and  convincing  evidence. — Pierce 
V.  Seatrte  Electric  Co.,  138  P.  666. 

*57  (Okl.)  Where  defendant,  in  a  personal 
injury  case,  sets  up  a  written  release,  plaintiff's 
evidence  that  it  was  procured  through  fraud 
must  be  clear  and  convincing  as  to  the  partico- 
lar  facts  constituting  the  fraud.— St.  Louis  ft 
S.  F.  B.  Co.  V.  Chester,  138  P.  150. 

REMAINDERS. 

See  Life  Estates. 

REMAND. 

See  Appeal  and  Error,  §S  1195-1207. 

REMOVAL 

See  Master  and  Servant,  |  13;  Hanicipal  Cor- 
porations, {  124. 

REMOVAL  OF  CAUSES. 

See  Venue,  |{  46-52. 

RENT. 

See  Landlord  and  Tenant,  §g  258,  260. 

REPAIRS. 

See  Highways,  S  99 ;   Landlord  and  Tenant,  Sg 
164-169. 

REPEAL 

See  Statutes,  Sg  159-170. 

REPLEVIN. 

See  Courts,  g  207. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

I  8  (Idaho)  In  an  action  in  claim  and  delivery, 
plaintiff  must  recover  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  defend- 
ant's tide.- Carstensen  &  Anson  Co.  v.  Wright, 
138  P.  830. 


III.  PROCEEDINGS    FOR    TAKING 

AND  REDELIVERT  OF 

PROPERTY. 

1 49  (Nev.)  Under  Rev.  Laws,  gg  51ii8,  5129, 
5130,  defendant  in  an  action  for  the  possession 
of  personal  property,  which  had  been  seized 
by  the  sheriff,  roust  have  his  sureties  justify 
upon  notice  to  plaintiff,  or  he  is  not  entitied  to 
a  redelivery  of  the  property.— State  v.  Lamb, 
138  P.  907. 

REPLY. 

See  Pleading,  gg  166,  176. 

REPORT. 

See  Corporations,  g  649 ;   Counties,  g  94 ;   Ref- 
erence, g  loo.  
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REPUTATION. 

See  Witnenes,  U  842,  844. 

REQUESTS. 

See  Trial,  U  262.  256-261. 

RESCISSION. 

See  Contracts,  it  273,  324;    Insurance,  |  615; 
Vendor  and  Purchaser,  H  93-114. 

RES  GESTiC 

See  Evidence,  {  121. 

RESIDENCE. 

See  Divorce,  1 62, 108, 149, 162. 

RES  IPSA  LOQUITUR. 

See  Carriers,  f  814 

RES  JUDICATA. 

See  Judgment,  U  685,  696,  634-744.  9SL 

RESULTING  TRUSTS. 

See  Trusts,  it  68%-89. 


REVENUE 


See  Taxation. 


REVERSAL 

See  Appeal  and  Error,  tf  1170-1179. 

REVIEW. 

See  Appeal  and  Error;    Certiorari;    Criminal 
Law,  It  1137-1172. 

REWARDS. 

See  Witnesses,  t  872. 

§  8  (Kan.)  A  person  who  discovers  the  perpe- 
trator of  a  crime  and  the  evidence  b?  which  he 
can  be  convicted  may  be  entitled  to  a  reward 
offered  for  the  oCFender's  arrest  and  conviction, 
though,  having  the  power  to  make  the  arrest,  he 

girmits  it  to  be  made  by  another.— Elkins  y. 
oard  of  Com'rs  of  Wyandotte  County,  138  P. 
578. 

t  1 1  (Kan.)  The  description  of  a  person  as  a 
"special  and  non-pay"  deputy  sheriff  implies 
that  his  duties  are  limited  to  serviiiK  papers  or 
performing  such  other  acts  as  may  be  di- 
rected, and  does  not  imply  that  he  is  under  any 
obligation  to  investigate  criminal  offenses. — El- 
kins v.  Board  of  Com'rs  of  Wyandotte  County, 
138  P.  578. 

A  special  deputy  sheriff,  under  no  obligation 
to  investigate  criminal  offenses,  is  not  precluded 
by  his  office  from  claiming  a  reward  offered  for 
the  arrest  and  conviction  of  an  offender. — Id. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Coorses,  ii>  40,  4& 

RISKS. 

See  Insurance,  f  813. 
Issumptio 
204-219. 

ROADS. 

See  Highways. 

ROBBERY. 

See  Habeas  Corpus,  i  30. 

RULES  OF  COURT. 

See  Appeal  and  Error,  t§  724,  767,  773,  833; 
Attorney  and  Client,  |  11. 


Assumption   ot   see    Master   and   Servant,   H 


See  SUte%  J  ( 


SAURY. 

statutes,  ft  126.  218. 

SALES. 


n.  OONBTBUOTIOir  OF  oohtraot. 

See  Bills  and  Notes,  f  366 ;  Estoppel,  f  56;  Ev- 
idence, ji  442;  Frauds,  Statute  of,  t  87; 
Indians,  t  23;  Intoxicating  Ldqaors;  Lop 
and  Logging,  |  8 ;   Vendor  and  Purchaser. 

t  85  (CaLApp.)  Where  a  jack  was  "sold  up- 
on the  following  conditions"  that  the  seller  guar- 
anteed the  jack  to  get  60  per  cent,  of  stock 
served  with  foal,  and  in  case  of  failure  to  do 
so  agreed  to  surrender  the  pnrchase-money 
notes,  the  getting  of  60  per  cent,  with  foal  was 
a  condition  precedent  to  the  consummation  of 
the  sale.— Peatland  Realty  Co.  v.  Edwards,  138 
P.  357. 

IV.  FERFORICAHGB   OF  COHTKAOT. 

(C)  DellTCry  and  Aceeptmaee  of  Q«mhU. 

I  175  (Kan.)  Where  the  buyer  without  excoK 
refused  to  permit  the  seller  to  install  the  ma- 
chinery sold,  the  seller's  failure  to  superintend 
the  installation  as  required  by  his  contract  could 
not  preclude  him  from  recovering  the  price,— 
National  Supply  Co.  v.  United  Kansas  Portland 
Cement  Co.,  138  P.  599. 

V.  OFUBATION  AND  EFFECT. 
(D)  Bona  Fide  Pareltaaers. 

J  24 1  (N.M.)  That  property  is  transferred  to 
innocent  parties  in  violation  of  a  restraining 
order  does  not  render  the  transfer  void  or  void- 
able.—Southard  V.  Latham,  138  P.  205. 

VI.   WABKANTTES. 

1 273  (Kan.)  Where  the  seller  represents  that 
a'machine  will  accomplish  a  certain  purpose'and 
the  buyer  relies  thereon  and  has  no  opportunitr 
to  inspect  such  representation  constitutes  an 
implied  warranty  that  the  machine  will  accom- 
plish the  purpose  represented. — S.  F.  Bowser  & 
Co.  V.  Bathurst,  138  P.  586. 

Vm.  BEMF.PIES  OF  BITTEB. 
(A)  Reco-very   of  Prlee. 

1 393  (CaLApp.)  Under  Civ.  Code,  f  1439,  if  a 
sale  of  a  jack  guaranteed  that  it  should  get 
00  per  cent,  of  the  mares  served  with  foal  as 
a  condition  precedent  to  the  sale,  the  buyer 
could  show,  as  a  defense  to  an  action  for  the 
price,  that  the  jack  only  got  about  38  per  cent 
with  foal.— Peatland  Realty  Ca  v.  Edwards,  138 
P.  367.   / 

(C)   Aotloas  tor  Breaeli  of  Contract. 

t404  (Wash.)  If  one  contracts  to  sell  specif- 
ic personal  property  to  another  and  breaches 
his  contract,  he  is  liable  in  damages. — Baker  v. 
Shaw,  138  P.  888. 

t4l7  (Wash.)  In  an  action  for  breach  of  a 
contract  for  the  sale  of  a  going  business,  evi- 
dence held  sufficient  to  show  that  the  plaintiff 
was  damaged  to  the  sum  of  |5,755.— Baker  v. 
Shaw,  138  P.  888. 

$418  (Wash.)  One  who  bnys  property  to  re- 
sell is  entitled,  upon  breach  of  contract,  to  re- 
cover for  the  loss  of  his  bargain;  and  hence, 
where  defendants  breached  a  contract  to  sell  a 
going  coffee  business,  it  is  no  defense  to  an 
action  for  damages  for  breach  that  the  goods 
were  not  worth  the  wholesale  price  at  which 
they  were  to  be  sold,  it  appearing  that  they 
were  to  be  resold  at  retail  at  an  advaoce.— 
Baker  v.  Shaw,  138  P.  888. 

ZX.   OONBITIOirAX.  SALES. 

1 479  (Or.)  Where  a  conditional  sale  contract 
has  been  broken  by  the  vendee  by  a  sale  before 
title   has  passed,  the   TendoE-"-may  waive   his 
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right  to  recover  possesBion,  and  sne  for  the 
value.— Thienei  t.  Francis,  138  P.  846. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Colleges  and  UnlTeisities;    Health,   I  20; 
Mandamus,  {  73 ;   Public  Lands,  if  61-65. 

n.   PTTBLIC  SOHOOI.S. 

(O)  OoTcrnment,    OIBeen.  and  Dlatrlet 
Meetlnsrs. 

i  50  (Kan.)  That  a  motion  to  adjourn  an  an- 
nual school  district  meeting  was  presented  in 

■writinK.  and  strict  parliamentary  rules  were  not 
followed,  held  not  to  invalidate  the  adjournment 
-where  all  the  electors  present  acquiesced,  and  a 
fair  representation  of  the  electors  attended  the 
adjourned  meeting. — Beeves  v.  Byder,  138  P. 
592. 

(B)  Distrlet    Debt,    Beevritlea,    and    Taxa- 
tion. 

I  103  (Wash.)  Rem.  &  Bal.  Code,  H  9208, 
9209,  and  9212,  general  sections  relating  to 
taxation,  must  yield  to  section  4521,  passed  at 
the  same  session,  and  specially  providing  the 
manner  of  levying  taxes  in  school  districts  of 
the  second  class.— Goodwin  ▼.  Carr,  138  P. 
662. 

Rem.  &  BaL  Code,  §  4521,  providing  that  the 
directors  of  a  school  district  shall  report  the 
amount  of  taxes  necessary  to  the  county  com- 
missioners, and  that,  on  failing  to  do  so,  the 
county  Buperintndent  should  declare  the  amount 
necessary,  is  merely  directory,  and  an  error  in 
reporting  to  the  county  assessor,  who  in  tarn 
reported  to  the  county  commissioners,  did  not 
invalidate  the  levy.— Id. 

(O)  Teacbera. 

J  141  (Ariz.)  A  provision  in  a  school-teacher's 
contract  that  she  should  be  retained  if  her  serv- 
ices were  satisfactory,  and  given  30  days*  no- 
tice should  cause  arise  for  terminating  the  con- 
tract before  its  expiration,  did  not  authorize 
Its  arbitrary  termination  by  the  school  board 
without  a  hearing.— Taylor  v.  School  Dist.  No. 
1  of  Yuma  County,  138  P.  13. 

f  142  (Ariz.)  Where  a  school-teacher  claimed 
she  had  been  wrongfully  discharged,  it  was  not 
a  condition  precedent  to  a  right  to  sue  that  she 
should  present  her  demand  against  the  district 
to  the  board  of  trustees  for  allowance  or  rejec- 
tion.—Taylor  V.  School  Diat  No.  1  of  Yuma 
County,  138  P.  18. 

SEARCHES  AND  SEIZURES. 

See  Intoxicating  Liquors,  {  256. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  {  400;    Evidence,  U  181> 
186. 

SEISIN. 

See  OovenantB,  |  94. 

SELF-EXECUTING. 

See  Constitutional  Law,  {  31. 

SELF-SERVING  DECLARATIONS. 

See  Evidence,  f  271. 

SENTENCE. 

See  Criminal  Law,  1 1206. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  ff  126-164,  248,  254, 
264,  274. 

SERVICE. 

See  Process,  %  96. 


SERVICES. 

See  Parent  and  C^Ud,  i  7;   Partnership,  |i  88, 
327. 

SESSIONS. 

See  Statntea,  i  85%. 

SET-OFF  AND  COUNTERCLAIM. 

See  Equity,  f  195 ;   Mortgages,  f  465. 

Z.  NATUBE  AND  OROUNDS  OF 
REMEDT. 

I  I  (Or.)  ▲  counterclaim  in  an  equity  suit 
must  be  one  on  which  suit  might  be  maintained 
by  the  defendant  against  the  plaintiff.— Temple- 
ton  T.  Cook,  138  P.  230. 

H.   SUBJECT-MATTER. 

f  41  (Or.)  The  indebtedness  of  a  son  to  a  cor- 
poration on  a  stock  subscription  is  no  counter- 
claim against  its  debt  on  notes  to  his  father 
arising  out  of  an  indepeiident  transaction. — 
Waterbury  t.  United  Telephone  Co.,  138  P.  282. 

SETTLEMENT. 

See  Exceptions,  Bill  o^  {{  49,  53;   Guardian 
and  Ward,  f  146.    ■ 

SEVERANCE. 

See  Criminal  Law,  H  622,  1031. 

SEWERS. 

See  Drains. 

SHERIFFS  AND  CONSTABLES. 

See  Mandamns,  {  73 ;  Rewards,  1 11. 

SHIPPING. 

V.  UABIUTIES  OF  VESSEX.S  ANO 
OWNERS   IN  OENERAI.. 

i  86  (Or.)  TJnder  L.  O.  L.  g  727,  where  an  ac- 
tion is  brought  for  triple  damages,  for  negligent 
navigation  under  section  5203,  evidence  of  a 
usage  that  fishermen  delivering  fish  to  any  can- 
nery were  in  the  employ  of  the  cannei7  is  not 
admissible. — Oregon  Fisheries  Co.  v.  Elmore 
Packing  Co.,  138  P.  862. 

SIGNATURES. 

See  Affidavits,  i  11;    Municipal  Gorporationa, 
S  292. 

SLANDER. 

See  Libel  and  Slander. 

SPECIAL  LAWS. 

See  Statutes,  {{  68-86. 

SPECIFIC  PERFORMANCE. 

H.  CONTRACTS  ENFOBCEABI.E. 

S  32  (Colo.App.)  An  offer  to  give  a  brick  com- 
pany the  dirt  on  certain  land,  coupled  with  an 
acceptance  by  the  brick  company  which  was  to 
remove  the  soil,  does  not  constitute  an  enforce- 
able contract,  for.  as  the  company  could  not 
enforce  the  gift,  the  donor  cannot  require  per- 
formance.—Denver  Pressed  Brick  Co.  t.  Le 
Fevre,  138  P.  434. 

Where  the  owner  of  land  offered  to  give  a 
brick  company  part  of  the  soil  if  the  company 
would  remove  it,  that  the  company  removed  part 
of  the  soil  and  moved  the  top  of  the  soil  at  the 
request  of  the  owner  will  not  create  an  enforce- 
able contract— Id. 

{  42  (Or.)  To  enforce  specific  performance  of 
a  parol  contract  to  purchase  realty,  the  plain- 
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tiff  must  have  been  placed  in  possession  under 
the  contract;  a  possession  begun  under  a  prior 
tenancy  or  other  arrangement  being  insufficient. 
— Touseth  V.  Larsen,  138  P.  1080. 

§  44  (Or.)  A  parol  agreement  to  convey  to 
plaintiff,  if  he  would  pay  the  taxes  and  assess- 
ments, will  not  be  specifically  enforced,  where 
the  amounts  paid  by  plaintiff  are  less  than  a 
reasonable  rental,  a  bonded  assessment  paid 
by  defendant  is  not  repaid,  and  plaintiff  makes 
no  valuable  and  permanent  improvements. — 
Tonsetb  v.  Larsen,  138  P.  1080. 

§  59  (Or.)  Where  a  contract  provided  that  it 
should  be  void  at  the  option  of  plaintiffs,  un- 
less a  suit  to  foreclose  were  settled  by  July 
15th,  and  on  July  12th  defendants  notified 
plaintiffs  they  would  not  proceed  further,  and 
on  July  13th  the  money  was  paid  for  settle- 
ment of  the  mortgage  but  the  suit  was  not  dis- 
missed till  August  5tb,  the  contract  will  not  be 
enforced.— Allen  v.  Angus,  138  P.  1074. 
.  i  85  (Or.)  A  clearly  proven  promise  to  make  a 
gift  of  land  will  be- enforced  in  equity  if  com- 
plied with  by  the  donee  taking  possession  and' 
making  valuable  improvements. — ^Thayer  v. 
Thayer,  138  P.  478. 

{85  (Or.)  An  agreement  to  make  a  gift  of 
realty  will  not  be  enforced  specifically  unless 
possession  was  given  to  the  donee  end  valuable 
and  permanent  improvements  made  thereon. — 
Tonseth  v.  Larsen,  138  P.  1080. 

IV.  PBOOEEDIHOS   AND   REUEF. 

$  121  (Or.)  Evidence  held  to  show  that  de- 
fendants did  not  make  the  promise  to  give  land 
which  plaintiffs  seek  to  enforce. — Thayer  y. 
Thayer,  138  P.  478. 

SPELLING. 

See  Indictment  and  Information,  {  79. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STARE  DECISIS. 

See  Courts,  §  89. 

STATEMENT. 

See  Appeal  and  Error,  S§  544-554,  564,  667; 
Mechanics'  Liens,  ii  139,  154,  288;  New 
Trial,  §  131. 

STATES. 

See  Health,  i  20;  Intoxicating  Liquors.  {  6; 
Jury,  i  11 ;  Public  Lands;  Taxation,  j  347 ; 
United  States. 

II.   OOVEBNMENT  AlfD   OFFICERS. 

§  33  (Okl.)  Under  Williams'  Ann.  Const,  art 
5,  §  30,  a  majority  of  each  bouse  is  necessary 
to  transact  business. — Ralls  v.  Wyand,  138  P. 
158;    Earp  v.  Riley    Id.  164. 

A  concurrent  resolution  adoDted  by  the  House 
on  June  30tb  and  the  Senate  on  July  1st,  di- 
recting that,  upon  the  adjournment  of  each  on 
said  days,  they  should  adjourn  until  July  5, 
1913,  when,  a  quorum  not  appearing,  the  presid- 
ing officers  should  adjourn  their  respective  bod- 
ies without  day,  held  to  be  an  unwarranted  del- 
egation of  authority  to  a  minority  and  void. 
—Id. 

§  37  (Okl.)  Where  the  journals  do  not  show 
proceedings  to  establish  a  legislative  session, 
there  is  no  session.— Ralls  v.  Wyand,  138  P. 
158;   Eaj-p  v.  Riley,  Id.  164. 

Where  the  journals  did  not  show  any  proceed- 
ing of  the  House  after  June  30th,  or  of  t^e  Sen- 
ate after  July  1st  except  a  meeting  of  a  minori- 
ty of  tlie  members  of  each  body  on  July  5th, 
there  was  no  legislative  session  of  either  body 
subsequent  to  June  30th  and  July  1st,  respec- 
tively.—Id. 

$  60  (Wash.)  The  provision  of  the  general 
appropriation  bill  of  1913  (Laws  1913,  c.  12), 


appropriating  $3,600  for  the  salary  of  Depu- 
ty State  Auditor  for  two  years,  suspends  the 
provision  of  Laws  1890,  p.  635  <Rem.  &  Ral. 
Code,  §  9005),  fixing  the  salary  of  the  Deputy 
State  Auditor  at  $1,200  per  year,  and  fixes 
such  salary  at  $1,800  per  year  by  the  term  cov- 
ered by  the  appropriation.— State  r.  Clausen, 
138  P.  653. 

STATUTES. 

See  Limitation  of  Actions. 
For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

I.  EITAOTMENT.  REQIHSITES,  AND 
VAI.IDITT  IN  OENERAI- 

S35'/i  (Okl.)  Williams'  Const  art  5,  $  3, 
providing  that  referendum  petitions  gball  be 
tiled  with  the  Secretary  of  State  not  more  than 
90  days  after  adjournment  of  the  Legislature 
which  passed  the  bill  on  which  the  referendum 
is  demanded,  is  mandatory,  and  a  protest  to  the 
petition  not  filed  within  that  time  should  not 
be  sustained.- Ralls  v.  Wyand,  138  P.  158; 
Earp  V.  Riley,  Id.  164. 

As  used  in  Williams*  Const,  art.  5,  {  3,  pro- 
viding that  referendum  petitions  shall  be  filed 
within  90  days  from  adjournment  of  the  ses- 
sion, the  word  "session"  means  a  sitting  of  a 
body  competent  for  the  transaction  of  its  busi- 
ness, the  time  during  which  it  is  convened. — Id. 

§35'/2  (Wash.)  Laws  1913,  c.  138,  «  1,  held 
not  to  mean  that  measures  to  be  submitted  up- 
on initiative  petition  shall  be  filed  more  than 
ten  months  prior  to  the  election. — State  t.  How- 
ell, 138  P.  288. 

Under  the  initiative  and  referendum  amend- 
ment to  the  Constitution  adopted  in  1912,  Leg- 
islature held  to  have  power  to  fix  a  reasonable 
limit  of  time  within  which  prior  to  the  election 
proposed  measures  may  be  filed  and  signatures 
to  the  petitions  procured.— Id. 

Laws  1913,  c  138,  {  1,  relative  to  time  for 
filing  measures  to  be  submitted  upon  initiative 
petition,  held  not  invalid,  aa  fixing  an  unrea- 
sonably short  time  for  the  preparation  and  cir- 
culation of  petitions.— Id, 

1 47  (Wash.)  Legislative  enactments  are  not 
any  more  than  any  other  writings,  to  be  de- 
feated on  account  of  mistakes,  error,  or  omis- 
sions, provided  the  intention  of  the  liegislature 
can  be  collected  from  the  whole  statute.— 
Whitfield  V.  Davies,  138  P.  883. 

§  64  (Okl.)  The  invalidity  of  one  clause  of  an 
act  will  not  invalidate  the  entire  act,  where  the 
clauses  are  not  so  dependent  upon  each  other 
that  it  appears  that  the  Legislature  would  not 
have  enacted  one  without  the  other. — Pioneer 
Telephone  &  Telegraph  Ca  v.  Sute,  138  P. 
1033. 

n.   OENERAI.   AND   SFEOIAI.   OR  I.O< 
CAI.    I.AWS. 

{  68  (Wash.)  Appropriation  bills,  though  tem- 
porary in  duration,  are  nevertheless  general 
laws.— State  v.  Clausen,  138  P.  653. 

i79  (Okl.)  Laws  1913,  c.  10,  authorizing  the 
Corporation  Commission  to  require  excess 
charges  to  be  refunded  and  turned  over  to  the 
Commission  to  determine  the  amount  of  the  re- 
fund and  to  whom  due,  held  not  violative  of 
Const  art.  5,  §  46o  (Williams'  Anno.  Ed.  S 
123),  restricting  the  right  to  enact  any  local  or 
special  law. — Pioneer  Telephone  &  Telegraph 
Co.  V.  State,  138  P.  1033. 

S  85  (Cal.)  Code  Civ.  Proc.  J!  395,  aa  amended 
by  St  1911,  p.  847,  providing  that  a  per^ 
sonal  injury  action  may  be  tried  either  in  the 
county  where  the  defendant  resided  or  in  the 
county  where  the  injury  occurred,  is  not  a  lo- 
cal law  within  Cdnst.  art  4,  S  25,  subds.  3,  4. 
— Gridley  v.  Fellows,  138  P.  355. 

III.    SUBJECTS  AND  TITLES  OF  ACTS. 

I  1 1 5  (Idaho)  Rev.  Codes,  §  5140,  which  pro- 
vides for  recovery  of  damages  frooMUiy  one  who 
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eloigns  timber  on  which  a  lien  exists  for  labor, 
held  not  onconstitutjonal  as  violative  of  Const, 
art.  H,  i  16,  relative  to  title  and  subject-matter 
of  statutes.— Anderson  v.  Oreat  Northern  Ry. 
Co.,  138  P.  127. 

$  117  (Or.)  The  title  to  Laws  1911,  p.  475, 
relating  to  protection  of  forests  and  prevention 
of  forest  fires,  includes  provisions  of  section  13, 
relating  to  civil  remedies,  and  hence  is  not  vio- 
lative of  Const,  art.  4,  }  20.— Eastman  y.  Jen- 
nings-McRae  Logging  Co.,  138  P.  216. 

{  123  (Kan.)  The  title  of  Acts  1911,  c  248, 
§  45,  requiring  the  planking  of  b  bridge  before 
a  traction  engine  weighing  more  than  three 
tons  shall  pass  over  it,  as  a  condition  precedent 
to  the  right  to  recover  for  injuries  from  de- 
fects in  the  bridge,  held  not  violative  of  Const, 
art.  2,  S  16,  requiring  that  the  subject  of  a 
statute  shall  be  clearly  stated  in  its  title, 
though  this  section  operates  to  add  to  Gen.  St. 
1909,  f  658,  a  condition  precedent  to  a  recov- 
ery.—Gostello  T.  Board  of  Com'rs  of  Riley 
County,  138  P.  639. 

t  125  (Wash.)  Title  of  general  appropriation 
act  1913  (Laws  1913,  c.  12)  held  to  sufficiently 
cover  a  provision,  fixing  the  salary  of  Deputy 
State  Auditor,  to  comply  with  Const,  art.  2,  { 
19,  providing  that  "no  bill  shall  embrace  more 
than  one  subject  and  that  shall  be  expressed  in 
the  title."— State  t.  Clansen,  188  P.  653. 

IV.   AMEHDICEHT.  BEVXSIOK,  AND 
CODIFICATION. 

S  133  (Wash.)  Although  section  3  of  the  act 
of  1897  (Rem.  &  Bal.  Code,  I  5131),  relating  to 
the  limit  of  taxation,  impliedly  repeated  section 
117,  subd.  9,  of  the  act  of  1890  (Rem.  &  Bal. 
Code,  I  7685),  though  the  remainder  of  the 
acts  did  not  conflict,  the  latter  could  be  amend- 
ed and  the  former  disregarded,  and  therefore 
Laws  1913,  p.  313,  is  valid,  since  the  Legisla- 
ture may  amend  an  original  act  which  has  been 
amended,  and  disregard  the  intervening  amenda- 
tory act.— Whitfield  v.  Davies,  138  P.  883. 

§  141  (Kan.)  The  requirement  of  Const  art. 
2,  §  16,  that  an  amendatory  act  shall  contain 
the  entire  act  amended,  does  not  apply  to 
amendments  bv  implication. — Costello  v.  Board 
of  Com'rs  of  Riley  County,  138  P.  639. 

§  141  (Wash.)  Const,  art.  2,  §  37,  does  not 
apply  to  an  act  which  is  complete  within  itself, 
though  it  repeals  by  implication  or  is  a  substi- 
tute for  a  former  act  on  the  same  subject. — 
State  V.  Clausen,  138  P.  653. 

i  146  (Idaho)  After  a  section  of  an  act  has 
been  incorporated  in  the  Revised  Codes,  it  is  too 
late  to  object  that  the  title  of  the  original  act 
adopted  prior  to  such  incorporation  and  the 
adoption  of  the  Revised  Codes  is  violative  of 
Const,  art  3,  8  16.— Anderson  v.  Great  North- 
ern Ry.  Co.,  138  P.  127. 

V.   REPEAI^     SUSPENSION.    EXPIBA- 
TION,  AND  BEVIVAIn 

I  159  (Wash.)  The  later  of  two  conflicting 
statutes  passed  at  the  same  session  prevails 
over  the  earlier  one  and  impliedly  repeals  it,  es- 
pecially where  the  later  act  contains  an  emer- 
gency clause.— Whitfield  v.  Davies,  138  P.  883. 
$161  (Cal.)  A  later  act  containing  no  repeal- 
ing clause  does  not  repeal  a  prior  one  except  in 
so  far  as  the  two  are  inconsistent. — Ex  parte 
Cannon,  138  P.  740. 

'  8  170  (Wash.)  Although  section  3  of  the  act 
of  1897  (Rem.  &  Bal.  Code,  §  5131),  relating 
to  limit  taxation,  impliedly  repealed  section  11 1, 
subd.  9,  of  the  act  of  1890  (Rem.  &  Bal.  Code, 
i  7685),  the  re-enactment  of  the  latter.  Laws 
1913,  p.  313,  with  the  title  "An  act  amending 
Rem.  &  Bal.  Code,  i  7685,  relating  to  the  pow- 
ers of  the  city  council  of  third  class  cities,  and 
declaring  the  act  necessary  for  the  public 
peace."  etc.,  rendered  it  law,  because  the  title 


was  broad  enoogh  to  give  it  validity  without 
reference  to  the  fonner. — Whitfield  v.  Davies, 
138  P.  883. 

VX.   CONSTBirOTION    AND    OPERA- 
TION. 
(A)  General  Rnlea  of  Coastmotton. 

i  178  (Utah)  On  a  question  of  the  first  im- 
pression a  court  is  required  to  give  full  force 
and  effect  to  Comp.  Laws  1907,  f  2489,  requir- 
ing the  Revised  Statutes  to  be  construed  liber- 
ally with  a  view  to  affect  the  objects  thereof, 
and  to  promote  justice.- Houston  Real  Estate 
Inv.  Co.  v.  Hechler,  138  P.  1159. 

I  181  (Idaho)  The  object  of  the  interpretation 
of  statutes  is  to  ascertain  the  meaning  of  the 
Legislature  and  not  to  construct  a  law  different 
from  that  intent— Hodges  v.  Tucker,  138  P. 
1139. 

1 194  (Cal.)  Where  special  words  are  follow- 
ed by  general  words,  the  general  words  are 
taken  to  refer  to  things  of  the  same  general 
nature  as  those  spedned. — Ex  parte  Cannon, 
138  P.  740. 

$  200  (Idaho)  Clerical  errors  or  misprints  in 
a  statute  will  be  corrected  by  construction 
where  the  true  meaning  is  obvious. — B-rontier 
Milling  &  Elevator  Co.  v.  Roy  White  Co-Oper- 
ative  Mercantile  Co.,  138  P.  825. 

In  Rev.  Codes,  g  1493,  as  amended  by  Laws 
1911,  c.  49,  g  6,  the  phrase,  "any  person 
•  •  •  or  trustees  'of  any  board  of  directors," 
should  be  corrected  by  reading  the  word  "or" 
instead  of  "of."— Id. 

g2l4  (Colo.)  The  refusal  of  the  people  to 
adopt  a  proposed  constitutional  amendment  to 
Const  art.  10,  §  15,  and  thereby  create  a  state 
tax  commission  vested  with  the  powers  resting 
in  the  Tax  Commission  and  the  State  Board  of 
Equalization,  does  not  place  any  construction 
on  Sess.  Laws  1911,  p.  612,  creating  the  Col- 
orado Tax  Commission  and  defining  its  duties. 
—People  v.  Pitcher,  138  P.  509. 

§218  (Cal.)  Practical  construction  of  the 
statutes,  relating  to  the  allowance  of  costs,  by 
the  bench  and  bar  for  over  60  years,  cannot  be 
lightly  set  aside.— Healey  v.  Superior  C!ourt  in 
and  for  Sonoma  County,  138  P.  687. 

{218  (Wash.)  The  practice  of  the  legislative 
and  executive  departments  is  controlling  in  de- 
termining whether  the  general  appropriation 
bUl  of  1913  (Laws  1913,  c.  12),  which  appro- 
priates $3j600  for  the  salary  of  the  Deputy 
State  Auditor  for  two  years,  fixes  the  salary 
of  such  officer.— State  v.  Clausen,  138  P.  653. 

§219  (Cal.)  Rulings  by  an  executive  depart- 
ment of  the  federal  government  cannot  be  con- 
sidered as  binding  precedents  as  against  de- 
cisions of  the  federal  courts  construing  federal 
statutes.— Descret  Water,  Oil  &  Irrigation  Co. 
T.  State,  138  P.  981. 

§22514  (Idaho)  Two  separate  acts,  introduc- 
ed and  passed  concurrently  and  approved  by  the 
Governor  on  the  same  day  at  substantially  the 
same  time,  should  be  construed  as  though  dif- 
ferent parts  and  sections  of  the  same  act — 
Oneida  County  v.  Evans,  138  P.  337. 

{226  (ColcAppO  Where  the  Legislature 
adopts  statutes  of  another  state,  the  construc- 
tion placed  on  those  statutes  by  the  courts  of 
the  foreign  state  is  also  adopted. — McCord  Mer- 
cantile Co.  V.  Mclntyre,  138  P.  59. 

{ 228  (Idaho)  An  exception  in  a  statute  ex- 
cepts out  a  matter  absolutely,  while  a  proviso 
defeats  the  matter  conditionally.— Hodges  v. 
Tucker,  138  P.  1139. 

{  233  (Cal.)  A  statute  will  not  be  constroed  to 
impair  the  sovereign  power  of  the  state  to  act 
in  its  governmental  capacity,  unless  such  in- 
tent clearly  appears. — People  v.  California  Pish 
Co.,  138  P.  79. 
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mnrsD  states. 

CONSTITUTION. 

Amend.  5   216 

Amend.  14 216,  236 

Amend.  14,  tl 127 

Art.  1,  §  10 101 

STATUTES  AT  LABtiE. 

1874,  April  7,  ch.   80,  18 

Stet  27 1044 

1884,  July  4,  ch.  180,  28 

Stat.  94  8 

1898,   July   1,    ch.   541,   | 

67^,  30  Stat  564 322 

1906,  April  28,  ch.  1876,  i 

23,  34  Sut.  145 807 

1906,  June  29,  ch.  3591,  34 
Stat.    584    144 

1907,  March  1,   ch.   2285, 

34  Stat  1018 3 

1908,  April  22,  ch.  149,  35 
Stit  66   398,  681 

1908,  May  27,  ch.  199,  35 
Stat  312 563 

1910,  June  25,  ch.  395,  36 
Stat  825 495 

1910,  June  25,  ch.  431,  § 
1,  36  Stat  855 8 

REVISED  STATUTES. 

18  2127,2129 3 

ii  2275,  2276 981 

COMPILED  STATUTES 
1901. 

Pages  1381,  1382 981 

P^e  3450 322 

COMPILED  STATUTES 
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Page  1284 144 

Page  1322   398,  681 

Page  1343 495 

ABIZOHA. 

CONSTITUTION. 

Art.   6,   {  6 16 

Art  1!{,  11  3,  6.  8,  9 781 

REVISED  STATUTES 
1901. 

CIVIL  CODE. 

Pars.  1302-1304  1053 

Par.  1345   544 

Par.  1429  10o3 
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Pars.  1829,  2536 544 
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I  1212 1048 
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OAUTOBIOA. 
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977 
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Art.  ll,  S  6 

Art  11,  f§  13,  18. 

Art.  11,  J  19 

Art.  12,  8  3 

Art  15,  n  2,  3. . . 


971 
987 

79 
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360 

79 


CIVIL  CODE. 

128 862 

164   963,  994 

323  966 

715  992 

832 738 

1001   981 

1044  120 

1275   992 

§  1410-1422   997 
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1911,  p.  821 997 

1411  376,  718,  751 
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{  8423   120 

CODE  OF  CIVIL  PROCE- 
DURE. 
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395.  Amended  by  Laws 
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473  362 
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1022  116,687 

1033 116 
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1244  981 
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1849  690 
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1973 108,  728 
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2061,  subsec.  6 920 

PENAL  CODE. 

I  189  849 
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1909,  p.  272 740 

i  593 740 

POLITICAL  CODE. 

i  1211,  subsec.  4 981 

|§  3408b-3408d   981 

I  3414  79 


i  8484 101 

8S  3488,  3493m,  34938, 
3493t 79 

CITY  CHARTERS. 

Sacramento.  Laws  1893, 
p.  647 992 

LAWS. 
1861,  p.  618.  H  20,  22. . .  100 

1867-&,  p.  248 937 

1871-72,  p.  108,  «  1-4. . .     79 
1883,  p.  94,  I  2.    Amended 
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1889,  p.  166,  16 742 
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1891,  p.  262 967 

1893,  pp.  341,  342,  {{  1,  8      79 

1893,  p.  647 7...  992 

1899,  p.  23  742 

1905,  p.  493.  Amended  by 
Laws  1907,  p.  746,  j  2. .  946 

1905,  p.  494,  19 946 

1907,  p.  746,  I  2 946 

1907,  p.  984,  8  1.  Amend- 
ed by  Laws  1909,  p.  693  364 

1907,  p.  987,  J  11 364 

1909,  p.  25 967 

1909,  p.  28,  8  10 967 

1909,  p.  272  740 

1909,  p.  420,  8  862,  subsec. 

2 100 

1909,  p.  693    364 

1911,  p.  295 937 

1911,  p.  599 853 

1911,  p.  821 997 

1911,  p.  847 365 

1911,  p.  1202,  8  4 941 

1911  (Ex.  Sess.)  p.  65,  8 
67   997 


OOX.ORABO. 

CONSTITUTION. 

Art  10,  8  16 609 

Art.   14,   §   8 609 

Art  15,  8  10 67 

CODE  OF  CIVIL  PROCE- 
DURE. 

§1  844,  350 768 

88  406,  406 69 

MILLS'  ANNOTATED 

CODE. 

§8  38,  39   67 

i255  1010 
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267  761 
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I  1537  69 
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CONSTITUTION. 

Art.  1,  §  13 127 

Art.  1,  I  14 1110 

Art.  3,  I  16 127 

Art  5,  !  20.... 1139 

REVISED  CODES. 

S  1491   826 

i  1493.    Amended  by  Laws 

1911,  ch.  49,  8  6 825 

§  2238,  par.  15,  subds.  26, 

27 .TJIUO 

§  2238,  par.  15,  subd.  27. 

Amended  by  Laws  1911, 

ch.  81 1110 

S  2844 503 

I  3321  606 

I  3488 825 

§  8654   880 

S§  3829,  3830 1139 

§  4824  1133 

§5  5125,  5140 127 

«  5210-5229  1110 

I  5950,  subsec.  6 1105 

§  6082  1124 

S  7028  1105 

i   70«>5 1116 

§  7459  : 1139 

§1  7677-7679  1107 

fl  8006,  8100,  8101,  8106  135 
I  8105,  sobsec.  1 136 

LAWS. 

1909,  p.  337,  I  6 603 

1911,  ch.  49,  I  6 825 

1911,  ch.  55  342 

1911,  ch.  55,  {§  15,  17,  64, 

65 342 
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Art.  2,  I  16 


CODE  OF  CIVIL  PROCE- 
DURE. 

8  300  687 

S  419 632 

S  615  587 

OBNERAL  STATUTES  1900. 

668  639 

3270 637 

i  4344,  4347 581 
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4584 632 
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6261  607 

6727  576 

5894  587 

6014 ; 632 
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1011,  ch.  166  580 
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1883,  ch.  117,  S  6 646 
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I  1920 849 
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Is  3526,  3529,  3532,  3533, 
3537 853 

I  3590 230 

i  3593,  subsec  6 239 

is   3606,   3612,   3617. 

Amended  by  Laws  1913, 

pp.  328,  329,  360 239 

St  S638,  ^641 238 

II  4920,  4922 250 

I  4925 248 

I  4938.    Amended  by  Laws 

1913,  p.  505  255 

5203   862 

if  6069-6071   847 

I  6627  211 

is  7049,  7060,  7101 488 

'  7335  452 

7349  458 

LAWS. 

1911,  p.  7 1076,  1077,  1078 

1911,  p.  10 852 

1911,  pp.  16-18,  SS  1,  4,  7  458 

1911,  p.  138 852 

1911,  p.  173,  5  7 849 

1911,  p.  475 216 

1911,  p.  481,  S  13  ...216,  236 

1913,  p.  90 859 

1913,  p.  175,  S  19 239 


1913,  p.  209 856 

1913,  pp.  328,  329,  360...  239 

1913,  p.  505 255 

1913,  p.  666 249 


TEXAS. 

REVISED  STATUTES  1911. 
Art.  3729,  subd.  7 265 

UTAH. 

COMPILED  LAWS  1907. 

S  JO(i,  SU^)^^■?C.  8 1177 

is  2sn.  ;u;ixl 1165 

I   mS   398 

is  1407-1414,  2489 1159 

S  29G1    1169 

I  2H12    398 

§  Xim  1172 

I  3305   1169 

WASHINGTON. 

CONSTITUTION. 

Art.  1,816 277 

Art.  2,  IS  19,  37 653 

Art.  6,  I  6 306 

Art.  11,  S§  10.  11 892 

REMINGTON    &    BALLING- 
GEK'S  CODE. 

1442  1 
S  459,  460,  510 669 
812,  subsec.  2 2 
1716  1 
1752 313,  673 

2132  648 

S  3038-3040   307 

S  3038-3040.    Amended  by 

Laws  1911,  ch.  60 307 

S  3041  307 

SS  3509,  3511 310 

li   3516,  3517,  3522 651 

3659  3 

3660 683 

4521  662 

5131 883 

5657  885 

5916  319 

5917 890 

5918  319 

5931  880 

6575  ; 557 

6587  681 


7685  883 

7769-7770  293 

7771  277,  293 

iS  7790,  7795  8,  10 

7796 8 

7875 304 

8005  277 

8803  2 

9005 653 

is  9208,  9209,  9212 662 

CITY  CHARTERS. 

Seattle,  art.  4,  $  17 277 

Seattle,  $  11,  subsec.  2. . . .  669 

LAWS. 

1890,  ch.  7,  S  117,  subsec.  9  883 

1890,  p.  635 653 

1897,  ch.  84,  5  3 883 

1899,  ch.  149,  Si  126,  127, 

132  651 

1903,  ch.  86 896 

1907,  ch.  155 896 

1907,  ch.  228 317 

1911,  ch.  60  307 

1911,  ch.  98,  SS  12,  21-23, 

42,  43 560 

1911,  ch.  117 892 

1911,  ch.  117,  $  21 270 

1911,  ch.  121,  SS  1,  2 291 

1913,  ch.  12 653 

1913,  chs.  92,  108 888 

1913,  ch.  138,  S  1 286 

1913,  ch.  183 650 


WTOMING. 

CONSTITUTION. 
Art.  3,  S  32 184 

COMPILED     STATUTES 
1910. 

S  1070.    Amended  by  Laws 

1911,  ch.  38 184 

§S  1150,  1206 184 

S  3128  867 

|S  3799,  3803 179 

S  3806.    Amended  by  Laws 

1911,  ch.  68 179 

SS  3807,  4383 17» 

Is  6502,  5503,  5613,  6516, 
6517 8«6 

LAWS. 

1911,  ch.  38 184 

1911,  ch.  68 1T9 


STAY. 

See  Appeal  and  Error,  S§  458-485. 

STIPULATIONS. 

See  Exceptions,  Bill  of,  $  49 ;   Insurance,  {  622. 

S  14  (Or.)  In  an  action  for  personal  injuries 
by  automobile,  where  it  was  stipulated  that 
plaintiff  should  be  given  judgment  for  $8,000 
against  the  defendants  adjudged  liable,  the  coujt 
properly  refused  to  receive  a  verdict  of  $2,750 
ngainst  one  defendant  and  $5,250  against  the 
other,  under  L.  O.  L.  $§  150,  151.— Holmboe  v. 
Morgan,  138  P.  1084. 

A  stipulation  that  plaintiff  shall  have  judg- 
ment for  $8,000  against  the  defendants  adjudged 
liable  therefor,  and  that  the  question  whether 
defendants  shall  be  held  jointly  or  severally 
liable  shall  be  determined  by  the  jury,  does  not 
admit  the  joint  liability  of  both  defendants. — 
Id. 

STOCK. 

See  Corporations,  SS  90-133. 


STOCKHOLDERS. 

See  Corporations,  SI  214,  683. 

STORAGE. 

See  Warehousemen. 

STREET  RAILROADS. 

See  Eminent  Domain,  SS  47,  69,  119,  138,  171, 
472;  Municipal  Corporations,  SS  279,  592; 
Trial,  S  211. 

II.  REGULATION  AND  OPEHATION. 

§  93  (Wash.)  A  street  car  company  is  not 
bound  to  warn  pedestrians  of  the  danger  from 
the  overhanging  of  the  car  in  rounding  a  curve, 
since  that  is  a  matter  of  common  knowledge. — 
Gannaway  v.  Puget  Sound  Traction,  Light  & 
Power  Co.,  138  P.  267. 

S  113  (Cal.App.)  In  an  action  against  a  street 
railway  company  by  one  run  down  on  its  tracks, 
a  witness  who  was  a  passenger  on  the  car  which 
ran  plaintiff  down,  after  testifying  that  he 
heard  no  signal,  may  then  testify  that  there  was 
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no  reason  to  hKve  prevented  Um  hearing  It,  had 
it  been  given. — Lawyer  v.  Los  Angeles  Pac.  Co., 
1S8  P.  920. 

§  1 14  (Gal.)  Evidence,  in  an  action  for  the 
death  of  plaintieTs  father  by  being  struck  by 
defendant's  interurban  car,  held  to  sustain  a 
fioding  that  decedent  was  guilty  of  contributory 
negligence. — Brown  v.  Pacific  Electric  Ry.  C!o., 
138  P.  1005. 

I  1 14  (Wash.)  Evidence,  in  an  action  for  in- 
juries by  being  struck  by  the  overhanging  side 
of  a  street  car  as  it  rounded  a  curve,  held  not 
to  show  negligence  by  the  conductor  in  not  tak- 
ing notice  of  plaintiffs'  danger  and  warning 
them.— Gannaway  v.  Pufret  Sotind  Traction, 
Light  &  Power  Co.,  138  P.  267. 

I  117  (CaLApp.)  In  a  personal  injury  action 
by  one  run  down  on  the  tracks  of  a  street  rail- 
way company,  the  question  of  plaintiff's  con- 
tributory negligence  held  for  the  jury.— Lawyer 
T.  Los  Angeles  Pac.  Co.,  138  P.  920. 

STREETS. 

See  Highways;    Municipal  Corporations. 

STUDENTS. 

See    Colleges   and   Universities,   |   9. 

SUBSCRIPTIONS. 

See  Corporations,  i  90. 

SUIT. 

See  Action. 

SUPERINTENDENTS. 

See  Corporations,  {  308. 

SUPERSEDEAS. 

See  AiK>eal  and  Brror,  i|  458-485. 

SUPPORT. 

See  Divorce,  H  311,  324. 

SUPREME  COURTS. 

See  Courts,  {$  207,  387. 

SURETYSHIP. 

See  Principal  and  Surety. 

SUSPENSION. 

See  Habeas  Corpus,  {  122. 

SWINDLING. 

See  XViIse  Pretenses,  {  16. 

TAXATION. 

See  Adverse  Possession,  I  93;  Agricoltnre,  |  8; 
Constitutional  Law,  §§50,  284 ;  Corporations, 
I  666 ;  Drains,  §  82;  Fraudulent  Conveyances, 
I  301 ;  Intoxicating  Liquors,  S  75 ;  Landlord 
and  Tenant,  i  67 ;  Life  Estates,}  18 ;  Mort- 
gages, §$  144,  200;  Manicipal  CorporationiL 
|§  43T-523;  958,  986;  Schools  and  School 
IMstiitts,  \  103;  Statutes,  (§  133,  170,  214; 
Vendor  ana  Purchaser,  {  198. 

I.   NATURE  AND  EXTENT  OF  POWEB 
IN    GENEBAL. 

S  24  {Colo.App.)  Taxes  levied  by  irrigation 
districts  are  public  taxes  falling  within  the 
purview  of  General  Revenue  Law,  }  1,  providing 
that  taxps  shall  be  levied  for  the  support  of  the 
government  of  the  state  and  the  advancement 
of  public  interest. — McCord  Mercantile  Co.  v. 
Mclntyre,  138  P.  59. 

That  taxes  levied  under  the  Irrigation  Dis- 
trict Act  are  special  taxes,  and  are  so  denomi- 


nated by  Rev.  St.  1908,  {  3459,  does  not  prevent 
them  from  being  public  taxes ;  for  the  term 
"tax"  includes  money  raised  for  public  purpos- 
es in  general,  whether  government  or  not. — Id. 

n.   CONSTITVTIOlfAI.  BEQUIBE- 
MENTS  AND  RESTRICTIONS. 

i  49  (Colo.)  There  is  no  such  presumption 
that  the  valuation  made  by  a  county  assessor 
is  the  full  cash  value,  as  will  render  an  in- 
crease of  valuation  by  the  Tax  Commission  in- 
valid as  an  overvaluation,  and  in  violation  of 
the  constitutional  requirement  that  taxation  be 
uniform  and  according  to  a  just  valuation.— 
People  V.  Pitcher,  138  P.  509. 

V.  I.EVT  AND  ASSESSMENT. 
(O)  Mode  of  AaseBBinent  In  Gemeral. 

1347  (Colo.)  While  a  valuation  which  is 
equal  and  uniform  is  not  unconstitutional 
merely  because  It  is  low,  the  General  Assem- 
bly has  power,  in  the  absence  of  a  constitu- 
tional inhlbitioiK  to  require  that  property  be 
assessed  at  its  lull  cash  value,  and  to  provide 
the  plan  necessary  to  effectuate  that  result- 
People  V.  Pitcher,  188  P.  509. 

i  362  (Colo.)  Under  Rev.  St.  1908,  |  5700,  it 
is  not  a  sufficient  assessment  of  an  omitted  lot 
for  the  assessor  to  include  it  in  the  tax  list  as- 
sessing an  adjoining  lot,  by  a  mere  pencil  no- 
tation in  the  margin,  and  a  tax  deed  issued  on 
such  assessment  is  void. — Bolton  v.  Bennett,  138 
P.  761. 

(B)  Aaaeaament  Rttlls  or  Books. 

|446'/2  (Colo.)  The  purpose  of  Sess.  Laws 
1911,  p.  612,  creating  the  Colorado  Tax  Com- 
mission and  prescribing  its  powers  and  duties, 
is  to  create  a  central  body  and  vest  It  wltli 
those  functions  essential  to  bring  the  propertsr 
assessed  in  each  county  for  taxation  to  its  full 
cash  value,  does  not  interfere  with  the  con- 
stitutional powers  of  the  state  or  county  boards 
of  equalization.— People  v.  Pitcher,  138  P.  509. 

14461/2  (Colo.)  Laws  1911,  pp.  612,  «23, 
creating  the  Colorado  Tax  Commission,  and  de- 
fining its  irawers,  are  constitutional. — State 
Board  of  Equalization  v.  Bi-Metallic  Inv.  Co., 
138  P.  1010. 

(F)   Bqnallaation  of  Aaaessmenta. 

1 448  (Colo.)  Statutes  relative  to  the  powers 
and  duties  of  the  State  Board  of  Equalization, 
the  Colorado  Tax  Commission,  county  boards 
of  equalization,  and  county  assessors  will,  if 
possible,  be  so  construed  as  to  render  them 
consistent  with  each  other  and  in  harmony 
with  the  fundamental  law.— People  v.  Pitcher, 
188  P.  509. 

Laws  1911,  p.  612,  which  creates  the  Colorado 
Tax  Commission  and  defines  its  duties,  and  in 
section  13,  subd.  1,  empowers  the  commission  to 
require  all  property  to  be  assessed  at  its  full 
cash  value,  and  in  section  13,  subd.  6,  and'  sec- 
tion 31  prescribes  two  methods  of  bringing 
about  the  desired  result,  is  not  violative  in  any 
of  the  constitutional  provisions  relative  to  tax- 
ation.— Id. 

{ 449  (Colo.)  The  several  coanty  boards  of 
equalization  can  deal  only  with  values  already 
ascertained  and  fixed  by  the  instrumentalities 
provided  and  empowered  by  the  Legislature  to 
primarily  ascertain  and  fix  such  value.— People 
V.  Pitcher,   138  P.  500. 

§  450  (Colo.)  The  constitutional  duty  imposed 
upon  the  State  Board  of  Equalization  to  ad- 
just and  equalize  property  values  "among"  the 
counties,  and  the  duty  imposed  upon  the  coun- 
ty boards  to  adjust  and  equalize  such  values 
"within"  their  respective  counties  cannot  be  tak- 
en auay  by  statute  and  conferred  upon  another. 
—People  V.   Pitcher,  138  P.  509. 

The  State  Board  of  Equalization  must  deal 
with  the  respective  county  values  as  entireties. 
-Id. 
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(G)  Re-rlew,  Correetlon,  or  Settlns  Aalde 
of  Aaaeaament. 

1 45 1  (Colo.)  That  the  term  "assessor"  was 
used  in  Const  art  14,  §  8,  creating  the  office 
in  the  light  of  the  general  understanding  of 
the  term  at  the  time  of  the  adoption  of  the 
Constitution^  does  not  preclude  the  Legislature 
from  providing  that  his  work  may  be  corrected, 
supplemented,  or  reviewed,  and  providing  a 
plan  therefor.— People  v.  Pitcher,  138  P.  509. 

$497  (Colo.)  Where  the  matters  involved  in 
mandamus  proceeding  pertained  to  grave  gov- 
ernmental functions  invested  by  the  legislative 
power  in  a  particular  board,  they  cannot  be 
affected  by  any  admissions  of  the  petitioner, 
where  the  relief  adopted  only  sustains  the  law- 
ful acts  of  the  board,  and  is  clearly  warranted 
by   the   pleadings.— People   v.   Pitcher,   138   P. 

Since  the  orders  of  a  tax  commission  may  be 
changed  by  the  State  Board  of  Equalization 
and  do  not  become  finally  effective  until  the 
latter  board  has  acted,  it  is  not  improper  to 
refer  to  them  in  a  petition  of  mandamus  as 
orders  of  the  State  Board  of  £]qualization.— Id. 

XI.   TAX   TTTIfS. 

(A)  Title  »nd  RiarlitB  of  Purobaaer  a,t  Tax 
Sale. 

1 733  (Colo.App.)  Under  Sess.  Laws  1893,  p. 
4^,  and  Sess.  Laws  1894,  p.  47,  upon  assign- 
ment of  certificate  of  purchase  under  tax  sale, 
the  assignee  must  pay  the  taxes  assessed  on 
the  land  subsequent  to  the  date  of  the  certi- 
ficate, unless  paid  previously  by  some  one  else 
without  redeeming  from  the  sale.— Schneider  t. 
Hurt,  138  P.  422. 

<B)  Tax  Deeda. 

1761  (Colo.App.)  A  tax  deed  which  shows 
the  property  to  nave  been  bid  in  by  the  county 
must  spedncally  recite  the  day  on  which  the 
county  purchased  the  property,  and  also  recite 
the  prior  dates  on  which  it  was  exposed  for 
sale,  and,  if  it  does  not  contain  these  recitals,  it 
is  void  on  its  face,  and  conveys  no  title. — Jones 
V.  Empire  Ranch  &  CatUe  Co.,  138  P.  62. 

{  7.62  ((3olo.App.)  A  tax  deed  was  void  on  its 
face  where  the  assignment  of  the  tax  sale  cer- 
tificate by  the  county  clerk  wag  made  more  than 
three  years  after  its  execution  and  delivery  to 
the  county.---Mercure  v.  Gibson,  138  P.  1019. 

i  779  (Okl.)  Where  no  attempt  is  made  to  re- 
deem fwm  a  tax  sale  within  the  two  years  given 
by  Wilson's  Rev.  &  Ann.  St.  1903,  |  6034,  and 
a  tax  deed  is  regularly  issued,  title  in  absolute 
fee  simple  vests  in  the  grantee  named  therein, 
pursuant  to  section  6036.— Price  v.  Salisbury, 
138  P.  1024. 

i  788  (Colo.)  There  is  a  presumption  in  favor 
of  a  tax  deed  which  makes  it  prima  facie  evi- 
dence that  the  property  conveyed  was  listed  and 
assessed  as  required  by  law. — Bolton  v.  Ben- 
nett, 138  P.  761. 

(C)  Aetlona  to  Conlirm  or  Try  Title. 

g  805  (Colo.App.)  A  tax  deed  void  on  its  face 
is  not  sufficient  to  set  the  five-year  statute  of 
limitations  in  motion. — Jones  v.  Empire  Ranch 
&  Cattle  Co.,  138  P.  62. 

In  a  suit  to  quiet  title,  the  five-year  statute 
of  limitations  is  no  defense.— Id. 

g  805  (Colo.App.)  Mills'  Ann.  St.  i  3904,  the 
short  statute  of  limitation  of  five  years,  is  not 
available  as  a  defense  in  an  action  to  quiet  ti- 
tle, wherein  the  complaint  alleges  title  and  pos- 
session in  plaintiff,  and  an  adverse  claim  by 
defendant— Scott  t.  Watkins,  138  P.  432. 

g805  (Colo.App.)  The  five-year  statute  of 
limitations  is  not  applicable  as  a  defense  to  an 
action  to  quiet  title  under  Mills'  Ann.  Code,  S 
255.— Mercure  v.  Gibson.  138  P.  1019. 

Where  the  taxes  for  one  of  the  years  were  due 
for  some  time  before  the  issuance  and  recording 
of  the  tax  deed  under  which  defendant  claimed 


under  the  seven-year  limitationa,  the  payment  of 
the  taxes  for  such  year  cannot  be  considered  as 
one  of  the  requisite  yearly  payments. — Id. 

1 809  (Colo.App.)  In  an  action  to  quiet  title, 
where  defendant  set  up  title  under  a  tax  deed 
good  on  its  face,  plaintiff  could  not,  in  the  ab- 
sence of  special  pleading  attacking  the  validity 
of  the  deed,  show  a  defective  affidavit  of  pub- 
lication of  notice  of  tax  sale.- Scott  t.  Wat- 
kins,  138  P.  432. 

TEACHERS. 

See  Schools  and  School  Districts,  U  141, 142. 

TELEGRAPHS  AND  TELEPHONES. 

I.   ESTABUSHMENT,  COW8TBP0T1ON. 
AMD  MAINTENANCE. 

i  3  (Okl.)  Under  the  laws  in  force  in  the  In- 
dian   Territory    prior    to    statehood,   telegraph 
companies  were  not  "common  carriers." — West- " 
em  Union  Telegraph  Co.  t.  Dobyns,  138  P. 
570. 

n.  BEOUUkTION    ANB     OPERATION. 

§26/2  [New,  voL  17  Key-No.  Series]  (Okl.) 
The  CorptSration  Commission  has  jurisdiction  of 
an  action  by  the  state  to  recover  from  a  tele- 
graph company  the  refund  of  excess  charges 
collected  in  violation  of  the  rates  fixed  by  the 
commission. — Pioneer  Telephone  &  Telegraph 
Co.  V.  State,  138  P.  1033. 

Where  the  rate  for  telephone  service  has  been 
fixed  by  the  Corporation  Commission,  and  the 
company  has  not  appealed  or  applied  to  have  the 
order  set  aside  or  sought  or  enjoin  its  enforce- 
ment, it  cannot,  in  an  action  by  the  state  to  re- 
cover excess  charges  collected  in  violation  of  the 
order,  plead  that  the  charge  fixed  was  confisca- 
tory.— Id.  > 

A  telephone  company,  aggrieved  by  an  order 
of  the  Corporation  Commission  fixing  the 
charges  for  telephone  service,  may  challenge 
same  by  appeal,  by  application  to  Commission 
to  set  same  aside,  and  by  an  action  to  enjoin 
its  enforcement. — Id. 

t27  (Okl.)  In  an  action  for  failure  to  trans- 
mit a  message  in  the  Indian  Territory  prior 
to  statehood,  the  law  then  in  force  there,  in- 
cluding decisions  of  the  federal  courts,  must 
govern.— Western  Union  Telegraph  Co.  v. 
Dobyns,  138   P.   570. 

§  34  (Okl.)  Tlie  payment  of  excess  telephone 
rates  demanded'  in  violation  of  an  order  of  the 
Corporation  Commission  is  not  voluntary  in 
the  sense  that  it  cannot  be  recovered  in  proceed- 
ings by  the  state. — Pioneer  Telephone  &  Tele- 
graph Co.  V.  State,  138  P.  1033. 

$54  (Okl.)  Under  the  law  in  force  in  the 
Indian  Territory  prior  to  statehood,  telegraph 
companies  could  by  contract  provide  that  an 
unrepeated  message  should  be  sent  at  the  send- 
er's risk  at  a  certain  rate  or,  when  rejieated, 
at  the  company's  risk  at  an  increased  rate. — 
Western  Union  Telegraph  Co.  v.  Dobyns,  138 
P.  570. 

Under  the  law  in  force  In  the  Indian  Terri- 
tory prior  to  statehood,  a  telegraph  company 
could  by  contract  provide  for  its  exemption  from 
liability  for  error  in  unrepeated  messages,  in 
the  absence  of  willful  misconduct  or  gross  neg- 
ligence.— Id. 

TENANCY. 

See  Landlord  and  Tenant 

TENANCY  IN  COMMON. 

See  Husband  and  Wife,  $  14. 

n.  MUTUAI.    RIGHTS,    DUTIES,    AND 
IJABII.ITIES    OF   COTENANTS. 

$  15  (Or.)  Indefinite  testimony  that  the  acte 
giving  notice  to  a  cotenant  of  «.  «laim  of  ad- 
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verse  title  were  done  about  10  or  12  years  ago 
held  insufficient  to  show  notice. — ChristianBon 
T.  Talmage,  138  P.  452. 

TENDER. 

{  19  (Or.)  Where  defendants  offer  judgment 
in  a  given  sum,  one  of  them  cannot  assert  that 
be  is  not  liable  on  the  ground  that  he  was  only 
an  agent  for  the  other.— Dessinger  v.  Gevartz, 
138  P.  210. 

TERMS. 

See  Courts,  {  62;    Landlord  and  Tenant,  {  74. 

TERRITORIES. 

See  Appeal  and  Error,  {{  1195-1207. 

THEATERS  AND  SHOWS. 

See  False  Imprisonment 


See  Larceny. 


THEFT. 
TIDE  LANDS. 


See  Adverse  Possession,  _|  60;  Appeal  and  Er- 
ror, I  931 ;  Navigable  Waten,  H  %  37 ;  Pub- 
lic Lands,  i  144. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

See  Appeal  and  Error,  j  33S-356.  430.  564,  567, 
623,  ft>7  ;  Carriers,  fj  213.  228;  Dedication, 
{  34;  Dismissal  and  Nonsuit,  {S  45,  60;  In- 
dictm'ent  and  Information,  Sf  ST.  101.  1S)6; 
Intoiif-ating  Liquors,  g  .34;  Jud^'ea,  i  51; 
Mandamnij,  i  163;  Mectianics'  Liciis,  $  ~0d; 
Motions.  S  02 ;  Municipal  CorjHj  ratio  us,  ji 
•  110,  liil!),  ?162,  44a,  1001  ;  New  Trinl,  J  123; 
Princii.nl  ntid  Surety,  ii  lOS.  152:  Statute.^,  { 
35%:  Vendor  and  Purchaser,  |  78;  Wit- 
nesses, S  37. 

TITLE. 

See  Adverse  Possession;  landing  Lost  Goods; 
Fraudulent  Conveyances,  JJ  146-158;  Hus- 
band and  Wife,  §§  138,  276;  Landlord  and 
Tenant,  §  67 ;  Statutes,  ||  115-125,  146 ;  Tax- 
ation, IS  733-809;  Vendor  and  Purchaser,  U 
130,  212,  214;  Warehousemen,  {  16. 

TORTS. 

See  Action,  (  28;  Assault  and  Battery;  Fenc- 
es; Fraud;  Husband  and  Wife,  {  102:  Land- 
lord and  Tenant,  {  164 ;  Libel  and  Slander ; 
Malicious  Prosecution;  Master  and  Servant, 
§  88-318;  Municipal  Corporations,  §|  794- 
23 ;  Negligence;  Railroads.  §§  282-^Wl ;  Trea- 
pass;   Trover  and  Conversion. 

{  10  (Cal.App.)  Where  the  owner  of  vineyard 
proper^  had  listed  it  with  plaintiff  for  sale  and 
plaintiff  had  interested  a  purchaser  who  was 
about  to  purchase,  when  defendants  interfered 
and  by  threats  and  coercion  prevented  the  con- 
summation of  the  purchase,  defendants  are 
liable  to  plaintiff  in  damages.— Krigbanm  v. 
Sbarbaro,  138  P.  364. 

Defendants  cannot  avoid  liabilitjr  npon  the 
ground  that  at  the  time  of  their  interference 
plaintiff  had  not  then  procured  a  purchaser;  it 
being  sufficient  if  be  had  interested  a  purchaser 
who  would  have  purchased  except  for  their  in- 
terference.— Id. 

It  is  not  essential  to  recovery  that  plaintiff 
should  have  had  the  exclusive  agency  for  the 
sale  of  the  property. — Id. 


& 


TOWNS. 

See  Criminal  Law,  §  304;  Damages,  ^  210; 
Schools  and  School  Districts. 

TRANSCRIPTS. 

See  Exceptions,  Bill  of,  i  13. 

TRANSFERS. 

See  Corporations,  Si  123,  133. 

TRESPASS. 

See  Assault  and  Battery;  Eminent  Domain,  | 
268;  Injunction,  {  148;  Judgment,  |  407; 
HaUroads,  H  277,  881. 

n.  ACTIONS. 
(A)  RtKbt  of  Action  and  Defensea. 

8  23  (Colo.)  Where  defendants  entered  upon 
plaintiff's  land  and  attempted  to  construct  a 
ditch  under  a  void  decree,  the^  were  trespass- 
ers; the  decree  giving  them  no  protection.— 
Haines  v.  Fearnley,  138  P.  541. 

(O)   Bvldenoe. 

1 46  (Colo.App.)  Evidence,  in  an  action  to 
recover  for  sand  and  gravel  removed  by  a  con- 
tractor from  plaintiff's  lot,  held  insufficient  to 
sustain  the  trial  court's  finding  as  to  the  amount 
taken.— Dennis  Gibbons  Const  Co.  v.  Rubidge, 
188  P.  62. 

TRIAL 

See  Adverse  Posaession.  I  113;  Appeal  and 
Error,  S|  171-302,  092-1011,  1064 ;  Attor- 
ney and  Clieot,!  128;  Carriers,  |}  230,  321; 
Continuance;  Contracts,  H  100,  112,  354; 
Corporations,  i  306  ;     Costs  ;    Criminal  Law, 

M  023-902;  Damaees,  i  210;  Fences,  fi  28; 
omicide,  «  200-300,  340;  Indemnity,  815 ; 
Insuranpe.  j  640 :  Jury ;  Landlurd  and  Ten- 
ant, $  169;  Mflticioas  Prosecution,  {  71; 
Master  and  Servant,  i^  2So-295;  Neisligftice, 
I  130;  New  Trinl;  I'F.Tjurv,  9  30;  Pl.^iiiUnR, 
i  345;  HailroDds,  |$  282,  40(»,  401;  Refer- 
ence; Stipulations:  Street  Railroads,  S  117; 
Taxation,  g j  805,  809 ;    Venue. 

m.  GOTJIISE  Ain>   CONDUCT   OF 
TRIAI.  IN   GENEBAI.. 

1 29  (Or.)  In  an  action  against  a  city  and 
contractor  for  the  collapse  of  a  building  through 
negligence  in  making  a  fill  in  a  street,  remarks 
of  the  judge  httd  not  ground  for  a  reversal  of 
a  judgment  against  the  contractor. — ^Pacific 
Laundry  Co.  v.  Pacific  Bridge  Co.,  138  P.  221. 

IV.   BEOEPTION   OF   EVIDENCE. 

(C)   Objectlona,  Mottona  to  Strike  Ont,  and 
ESzceptlona. 

^75  (Idaho)  Where  the  defendant  introduces 
evidence  that  it  waived  notice  of  the  accident, 
it  cannot  object  to  a  consideration  of  such  evi- 
dence, though  the  complaint  does  nut  allege 
such  waiver.— Douville  v.  Pacific  Coast  Casual- 
ty  Co.,   138  P.   506. 

i9l  (Arte.)  Where  the  pleadings  made  de- 
fendant's wealth  an  issue,  held,  that  plaintiff's 
testimony,  which  was  not  objected  to,  that 
defendant  had  property  valued  at  between 
$200,000  and  $300,000  was  properly  allowed  to 
stand,  as  against  a  motion  to  strike.— Hage- 
man  v.  Vanderdoes,  138  P.  1053. 

V.  ARGUMENTS  AND  CONDUCT  OF 
COUNSEL. 


i  125  (Wash.)  Where  defendant   had  pleaded 

that  he  was  known  "to  be  worth  a  considerable 

]  sum  of  m<Miey"  and  alleged  a  conspiracy  to  get 

,  part  of  it  and  put  in  proof  as  to  bis  property, 

I  the  referring  to  the  defendant  as  a  millionaire 
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by  the  counsel  for  the  plaintiff  wan  not  beyond 
legitimate  argument— Wington  v.  Terrace,  138 
P.  673. 

VI.  TAKING   CASE   OB   QITESTION 
FROM  JUB'S'. 

(A)  (tnestlona  of  Law  or  of  Fact  la  Gea- 
eral. 

i  139  (CaLApp.)  Whether  a  rebuttable  pre- 
sumption of  fact  has  been  overturned  is  a 
question  for  the  jury.— Volquards  v.  Myers, 
138  P.  963. 

I  139  (Kan.)  A  demurrer  to  the  evidence 
should  be  overruled,  where  any  question  of 
fact  is  presented.— Thurston  t.  Fritz,  138  P. 
625. 

}  139  (Or.)  Where  men  of  reasonable  minds 
might  draw  different  conclusions,  the  case  is 
for  the  jury.— Thienes  v.  Francis,  138  P.  490. 

S  142  (Kan.)  Where  different  persons  might 
reasonably  draw  different  inferences  from  un- 
disputed facts,  the  i^roper  inference  is  a  ques- 
tion of  fact  for  the  jury.— Kemp  ▼.  Chicago,  B. 
I.  &  P.  Ry.  Co.,  138  P.  621. 

I  143  (Kan.)  It  is  error  to  sustain  a  demurrer 
to  j^dntiff's  evidence  because  it  is  conflicting, 
and  certain  portions  of  plaintiff's  own  testi- 
mony conflict  with  other  portions  thereof.— 
Smith  V.  Schriver,  138  P.  584. 

(B)   Demarrcr  to  Bvldeacc. 

i  156  (Okl.)  A  demurrer  to  the  evidence  ad- 
mits every  fact  which  the  testimony  and  rea- 
sonable inferpnces  therefrom  reasonably  tend 
to  prove.— Midland  Valley  R.  Co.  v.  Larson,  138 
P.  173. 

(C)  Dlamlasal  or  Nonsalt. 

S  165  (Or.)  On  motion  for  nonsuit,  every  in- 
tendment and  reasonable  inference  is  made  for 
plaintiff,  and  the  court  must  assume  those  facts 
as  true  which  the  jury  can  fairly  find. — Thienes 
V.  Francis,  138  P.  490. 

(D)  Dlrectloa  of  Verdtot. 

{  178  (Utah)  In  an  action  against  a  railroad 
company  for  the  death  of  plaintiffs  son  while 
walking  on  the  track,  defendants'  request  that, 
on  the  facts  which  the  engineer  had  a  right  to 
assume,  it  was  entitled  to  a  verdict,  not  re- 
stricted to  the  conditions  and  circumstances, 
required  defendant  to  defend  the  request  against 
the  evidence  and  all  reasonable  inferences  most 
favorable  to  plaintiff.^lensen  v.  Denver  &  R. 
G.  B.  Co.,  ife  P.  1185. 

VH.  INSTBUCTIOITS  TO  JXTRT. 

(A)  ProTlaee  of  Court  aad  Jary  in   Gea- 
eral. 

f  191  (Wash.)  In  an  action  for  assault,  where 
the  assault  charged  was  pointing  a  pistol  at 
plaintiff,  an  instruction  held  not  erroneous  as 
assuming  that  defendant  had  committed  a 
wrong.— Winston  v.  Terrace,  138  P.  673. 

I  192  (Okl.)  The  giving  of  an  instruction 
which  assumes  a  fact  conclusively  shown  by  un- 
disputed evidence  is  not  ground  for  reversal. 
Bleecker  v.  Miller,  138  P.  809. 

<B)  Neeeaaltr  and   Snbject-Matter. 

{203  (Wash.)  In  an  action  against  a  physi- 
cian for  malpractice,  where  a  mass  of  incom- 
petent evidence  was  admitted,  and  the  issues 
were  complicated  by  conflicting  testimony,  it 
was  improper  for  the  trial  court  to  refuse  to 
charge  the  jury  as  to  the  issues. — ^Hoffman  v. 
Watkins,  1.S8  P.  604. 

{211  (Cal.App.)  In  a  personal  injury  action 
against  a  street  railway  company  the  fact  that 
it  did  not  call  as  witnesses  some  of  the  pas- 
sengers who  were  eyewitnesses  did  not  justi- 
fy an  instruction  to  view  with  caution  the  ev- 
idence of  a  party  who  failed  to  produce  the 
strongest  evidence  in  its  power. — Lawyer  v. 
Los  Angeles  Pac.  Co.,  138  P.  92a 


(C)   Form,    Reqalaltea,   aad   Saateleaer. 

{229  (Wash.)  That  instructions  repeated 
statements  of  the  same  rule  of  law  in  different 
language  does  not  call  for  a  reversal,  unless 
such  repetitions  are  of  such  a  nature  as  to  make 
one  phase  of  the  law  unduly  prominent,  to  the 
injury  of  one  of  the  parties.— Alaska  S.  S.  Co. 
V.  Pacific  Coast  Gypsum  Co.,  138  P.  875. 

{ 230  (Wash.)  The  giving  of  numerous  in- 
structions held  not  reversible  as  tending  to 
confuse  the  jury  upon  the  issues  where  the 
court  could  not  say  that  fairly  intelligent  jury 
would  be  likely  to  mistake  the  real  issues  sul>- 
mitted.— Alaska  S.  S.  Co.  v.  Pacific  Coast  Gyp- 
sum Co.,  138  P.  875. 

{ 232  (Or.)  In  an  action '  for  causing  death 
hy  leaving  an  obstruction  in  a  street,  instruc- 
tions that,  if  decedent  was  intoxicated,  and  his 
intoxication  contributed  to  his  injury,  plain- 
tiff cannot  recover,  and  defining  intoxication 
as  equivalent  to  drunkenness  are  proper. — 
Parker  v.  C.  A.  Smith  Lumber  &  Mfg.  Co..  138 
P.  1061. 

{237  (CaLApp.)  Under  Code  Civ.  Proc.  I 
2061,  subd.  5,  an  instruction  that  the  weight  ot 
evidence  or  the  preponderance  of  probability 
is  sufficient  to  establish  a  fact  is  not  erroneous. 
—Lawyer  v.  Los  Angeles  Pac.  Co.,  138  P.  920. 

{ 242  (Wash.)  Instructions  employing  the 
word  "knowledge"  without  any  qualifying  word, 
together  with  other  instructions  using  the  term 
"actual  knowledge,"  were  not  objectionable  as 
tending  to  confuse.— Alaska  S.  S.  Co.  v.  Pacific 
Coast  Gypsum  Co.,  138  P.  875. 

{  243  (Wash.)  In  an  action  for  indemnity  for 
compensation  paid  to  plaintiff's  injured  em- 
ployes, a  group  of  instructions  charging  plain- 
tiff with  absolute  knowledge  of  an  open  and 
apparent  defect  held  not  contradictory  to  oth- 
ers in  effect  stating  that,  if  the  defect  was  not 
so  open  and  apparent  as  to  charge  him  with 
absolute  knowledge,  it  must  appear  that  it  had 
actual  knowledge. — Alaska  S.  S.  Co.  v.  Pacific 
Coast  Gypsum  Co.,  138  P.  875. 

(D)  Applicability    to    PleadinKa    aad    Bvl- 
deace. 

S  251  (Cal.)  A  requested  charge,  in  an  em- 
ploye's action  for  injuries  by  his  clothing  catch- 
ing on  a  set  screw  on  a  revolving  shaft,  that 
defendant  was  not  bound  to  "guard  or  protect" 
the  set  screw  was  properly  refused,  if  it  meant 
that  defendant  was  not  bound  to  cover  the  sliaft 
and  screw  with  a  casing  or  guard;  lliere  being 
no  contention  that  defendant  was  under  such 
duty.— Schellin  v.  North  Alaska  Salmon  Co.,  138 
P.  723. 

<25l  (Cal.App.)  In  an  action  for  the  wrong- 
ful death  of  one  who  bad  been  a  passenger  and 
was  killed  while  yet  on  the  premises  of  the 
carrier,  instructions  held  not  erroneous  under 
the  pleadings  and  issues. — Stadler  v.  Pacific 
Electric  Ry.  Co.,  138  P.  943. 
'  S  25 1  (Colo.)  In  an  action  where  plaintiff 
relied  on  a  sale  to  an  agent  and  defendant 
wholly  denied  the  agency,  an  instruction  on 
the  duty  of  a  third  person  dealing  with  an 
agent  to  ascertain  the  extent  of  his  authority 
held  properly  refused. — Haynie  v.  Sites,  138  P. 
42. 

{252  (Cal.)  Where  there  was  evidence  in  an 
employe's  action  for  injuries  by  his  clothes 
catching  on  a  set  screw  while  adjusting  a  belt 
on  a  moving  pulley,  that  plaintitTs  superintend- 
ent had  told  plaintiff  that  it  was  proper  to 
put  a  belt  on  a  moving  pnlley,  a  requested 
charge  that,  if  a  certain  fellow  servant  taught 
plaintiff  to  put  the  belt  on  a  moving  pulley, 
defendant  was  not  liable  was  properly  refused. 
—Schellin  v.  North  Alaska  Salmon  Co.,  138  P. 
723. 

A   requested  charge,   in  an   employes  action 
for  personal   injuries,   that,   if  a  certain  fellow 
servant  taught  plaintiff  to  put  a  belt  on  a  mov- 
ing pulley,  defendant  was  not  likble  for  result- 
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ing  injuries  wu  erToneom  In  «88Uining  that  the 
putting  of  the  belt  on  the  pulley  was  improper 
-when  the  evidence  did  not  show  that  fact— Id. 

§  252  (Utah)  It  was  not  error  to  refuse  a  re- 
quest which  required  the  court  to  declare  as 
matter  of  law  what  the  engineer  had  the  right 
to  assume  as  to  the  conduct  of  the  deceased,  ir- 
respective of  the  facts  and  attendant  circum- 
stances.— Jensen  v.  Denver  &  B.  O.  B.  Co.,  138 
P.  1185. 

i  253  (Wash.)  In  an  action  for  injuries  to  a 
servant,  the  court  having  permitted  evidence  of 
negligent  acts  other  than  those  pleaded,  an  in- 
struction authorizing  a  recovery  on  proof  that 
the  injuries  were  received  as  the  result  of  de- 
fendant's negligent  acts  as  alleged  held  errone- 
ous as  not  submitting  the  issues  not  pleaded, 
but  of  which  evidence  was  admitted.— Sjong  v. 
Occidental  B^ish  Co.,  188  P.  313. 

(B)  Reaneata  or  Prarca. 

{256  (Cal.App.)  Where  an  instruction  cor- 
rectly declared  the  law  applicable  to  the  cas^ 
a  party  desiring  additional  instructions  is  bound 
to  request  them.— Stadler  v.  Pacific  Electric 
By.  Co.,  138  P.  943. 

{256  (Mont.)  In  an  action  to  recover  com- 
pensation and  reward  for  finding  and  keeping 
lost  property  defendant,  if  he  desired  a  more 
specific  instruction  on  the  subject  of  lost  prop- 
erty, held  required  to  offer  one.— Kirk  v.  Smith, 
138   P.   1088. 

{258  (Wash.)  Where  evidence  tliat  compen- 
sation sued  for  by  a  wife  was  her  separate 
property  was  not  disputed,  and  defendant  did 
not  request  any  instruction  on  the  property 
rights  of  a  wife,  except  a  general  oral  re- 
quest that  the  court  instruct  upon  the  right  of 
a  wife  to  sue  alone,  and  on  the  question  of 
the  creation  of  separate  and  community  prop- 
erty, defects  in  the  instructions  could  not  be 
held  error.-Gage  v.  Gage,  138  P.  886. 

{  260  (Idaho)  In  an  action  for  breach  of  con- 
tract, refusal  of  requested  instructions  was  not 
error  where  the  Instructions  given  fully  cov- 
ered the  case.— Tilden  v.  Hubbard,  138  P. 
1133. 

{  260  (OkL)  Befusal  of  instructions  on  a  snb- 
ject  fully  covered  by  the  general  charge  htli 
not  error.- St  Louis  &  S.  F.  R.  Co.  v.  Cox, 
Peery  &  Murray,  138  P.  144. 

{  260  (Okl.)  It  is  not  error  to  refuse  instruc- 
tions covered  by  those  given,  though  not  in  the 
same  language.— Bleecker  t.  Miller,  138  P. 
809. 

{260  (Utoh)  The  refusal  of  a  requested  in- 
struction on  the  theory  of  the  defense  field  not 
error,  where  the  court,  in  stating  the  issues, 
fully  informed  the  jury  of  such  theory,  as  well 
as  of  all  other  theories  and  defenses. — Jensen 
V.  Denver  &  R.  G.  R.  Co.,  138  P.  1185. 

§261  (Utah)  Where  part  of  a  requested  in- 
struction is  bad,  the  court  was  justified  in  re- 
fusing the  whole  of  it,  even  though  other  parts 
were  proper. — Jensen  v.  Denver  &  R.  G.  R. 
Co.,  138  P.  1186. 

(G)    Conatrnotlon   and    OperatlOB. 

{ 295  (Wash.)  Slight  "inaccuracies  not  calcu- 
lated to  mislead  will  not  vitiate  an  instruction 
where  the  court  can  clearly  see  from  the  whole 
diarge  what  idea  was  intended,  and  that  it 
must  have  been  understood  as  intended. — Alas- 
ka S.  S.  Co.  V.  Pacific  Coast  Gypsum  Co.,  138 
P.  875. 

{  296  (Old.)  Instruction  given  on  measure  of 
damages  in  a  shipper's  action  for  damages  to 
a  shipment  of  sheep  from  delay  in  furnishing 
a  car  held  not  erroneous,  in  view  of  the  entire 
charge.— Midland  Valley  R.  Co.  v.  Larson,  138 
P.  173. 

§  296  (Wash.)  In  an  action  against  a  hank  to 
recover   back    money   paid   on    note   given   for 


price  of  stock  which  the  bank  claimed  was  sold 
by  the  cashier  individually,  instruction  that  if 
the  bank  received  plaintiffs  assignor's  money 
without  consideration  it  might  be  recover- 
ed held  not  erroneous,  in  view  of  the  other 
instructions,  as  excluding  the  question  of  _  a 
consideration  passing  from  the  cashier  individ- 
ually to  plaintiff's  assignor. — Johnson  'v.  Bank 
of  Pasco,  138  P.  295. 

{  296  (Wash.)  In  an  action  for  indemnity  for 
compensation  paid  for  injuries  to  plaintiff's 
employes,  alleged  to  have  been  caused  by  de- 
fendant's negligence,  instruction  as  to  plaintiff's 
right  to  recover  held  not  misleading  when  con- 
strued with  other  instructions'. — Alaska  S.  S. 
Co.  v.  Pacific  Coast  Gypsum  Co.,  138  P. 
876. 

Vm.   CVSTODT,   OONDITCT.   AND  DE- 
UtBEBATIONS    OF   JTTBT. 

{312  (Colo.App.)  That  the  parties  requested 
no  instructions  on  certain  phases  of  the  evi- 
dence and  the  court  gave  none  of  its  own  mo- 
tion would  not  prevent  the  jury  from  consider- 
ing the  evidence  in  reaching  a  verdict — Tate  t. 
Holly,  138  P.  64. 

IX.  VEBDICT. 

(B)   Special  laterroacatoriea  and  Ftadtnsra. 

{  350  (Ariz.)  In  an  action  for  partnership  ac- 
counting involving  a  large  number  of  items,  the 
court  should  have  submitted  special  interroga- 
tories requested  instead  of  permitting  a  gen- 
eral verdict— Oleeson  v.  Costello,  188  P.  544. 

i  359  (Or.)  Under  L.  O.  L.  {  164,  special  ver- 
dicts control  general  verdicts  when  the  two 
are  inconsistent — Parker  v.  C.  A.  Smith  Lum- 
ber &  Mfg.  Co.,  138  P.  1061. 

X.  TBIAI.  BT   OOVRT. 

(A)  HearlnK  and  Determtnatlom  of  Canae. 

{ 377  (Colo.App.)  Where  both  sides  rested, 
plaintiff  not  asking  for  a  continuance  to  rebut 
certain  testimony,  and  the  court  took  the  case 
under  advisement,  a  motion  14  days  thereafter 
to  reopen  the  case  to  introduce  testimony  in 
rebuttal  was  properly  overruled.— Stratton  v. 
Murray,  138  P.  1015. 

(B)  Findinva  of  K'act  and  Oonelaalons  of 

lAvr. 

{395  (CaL)  In  an  action  to  determine  rights 
of  succession  to  the  estate  of  a  decedent,  a  find- 
ing that  certain  property  owned  by  such  per- 
son is  separate  and  not  community  property  is 
a  finding  of  ultimate  fact  which  need  not  set 
out  the  evidence  upon  which  it  is  based. — In  re 
Hill's  Estate,  138  P.  600. 

{  395  (Cal.)  Findings  which  are  immaterial  and 
unnecessary  to  support  the  judement  may  be  dis- 
regarded.—Rogers  v.  Schlotterback,  138  P.  728. 
'{  396  (Cal.App.)  Where,  in  an  action  to  re- 
cover the  amount  of  a  note  claimed  to  have 
been  collected  by  defendant  for  plaintiff,  the 
answer  alleged  that  plaintiff  had  sold  the  note 
to  defendant  for  a  valuable  consideration,  the 
court  should  have  found  on  the  issue  so  tender- 
ed.—Beckett  V.   Stuart,   138  P.   115. 

{398  (Cal.)  Findings  of  probative  facts  can 
overcome  an  express  finding  of  the  ultimate  fact 
only  when  inconsistent  with  it,  or  where  appar- 
ently it  is  simply  the  court's  conclusion  from 
the  particular  facts  found.— In  re  Hill's  Estate, 
138  P.  690. 

{ 404  (Okl.)  A  general  finding  by  the  court 
on  conflicting  evidence,  which  is  partly  oral  and 
partly  in  writing,  is  a  finding  of  every  special 
thing  essential  to  sustain  it.— J.  E.  Case  Thresh- 
ing Mach.  Co.  V.  Lyons  &  Co.,  138  P.  1(57. 

TROVER  AND  CONVERSION. 

See  Actions,  {{  27,  28;    Appeal  and  Error,  { 
882;  Warehousemen,  {  24. 
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I.  ACTS  CONSTITUTIKa  COITVEB' 

SION   AND   XiIABILITT 

THEREFOR. 

§9  (Nev.)  Where  the  aecretary  of  a  corpo- 
ration refused  to  re^ster  a,  transfer  of  stock 
when  presented  b;  the  transferree,  no  formal 
demand  Was  necessary  before  bringing  an  ac- 
tion for  conversion,  since  the  refusal  was  an 
assertion  of  ownership  by  the  corporation. — 
Kobinson  Mining  Co.  y.  Riepe,  138  P.  910. 

n.  ACTIONS. 

(B)  Jarlsdletlon,  Partlea.  Preliminary 
Proeeedfmara,  and  Pleadlns. 

S  34  (Nev.)  It  was  not  necessary  that  the 
proof  should  be  in  strict  conformity  with  the 
averment  as  to  the  date  of  conversion. — Robin- 
son Mining  Co.  v.  Riepe,  138  P.  910. 

(D)  Damaorea. 

1 49  (Nev.)  In  an  action  against  a  corpora- 
tion for  the  conversion  of  stock  in  refusing 
to  register  its  transfer  on  its  books,  the  meas- 
ure of  damages  was  the  value  of  the  stock  at 
the  date  of  conversion,  with  legal  interest  from 
the  conversion  to  judgment— Robinson  Mining 
Co.  V.I  Riepe,  138  P.  910. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  Gamisbment. 

TRUSTS. 

See  Appeal  and  Brror,  {  1017;  Colleges  and 
Universities,  I  9;  Judgment,  A  685 ;  Monopo- 
lies ;  Perpetuities,  jf  4,  6 ;  Public  Lands,  i 
39;  Wais.  {g  478,  676. 

I.  CREATION,   EXISTENCE,   AND   VA- 
UDITT. 

(B)  Reanlttns  Tmata. 

g  63V2  (Wash.)  The  mere  failure  to  carry  out 
an  oral  agreement  to  purchase  land  for  another 
will  not  give  rise  to  a  resulting  trust,  the  agree- 
ment being  void  under  the  statute  of  frauds. 
—Croup  V.  De  Moss,  138  P.  871. 

§81  (Coio.App.)  If  the  money  belonging  to 
the  separate  estate  of  a  wife  is  used  to  pay 
for  property  conveyed  to  the  husband,  a  result- 
ing trust  will  arise  in  favor  of  the  wife. — Fa- 
gan  V.  Troutman,  138  P.  442. 

883  (Wash.)  Where  defendant  agreed  to  pur- 
chase land  for  plaintiff,  and  plaintiff  delivered 
to  defendant  a  part  of  the  purchase  price,  a  re- 
sulting trust  for  a  part  of  the  land  arises  upon 
defendant's  breach.--Croup  v.  De  Moss,  138  P. 
671. 

§  86  (Coio.App.)  When  a  husband  furnishes 
the  purchase  money  for  land  and  takes  a  con- 
veyance in  the  name  of  his  wife,  the  presump- 
tion arises  that  it  was  intended  as  a  gift,  but, 
where  the  wife  furnishes  the  purchase  money 
and  the  land  is  conveyed  to  the  husband,  no 
such  presumption  arises,  and  a  resulting  trust 
will  be  presumed  in  favor  of  the  wife. — Fagan 
V.  Troutman,  138  P.  442. 

S  89  (Coio.App.)  Evidence  held  not  sufficient 
to  show  that  money  belonging  to  the  wife  was 
used  by  the  husband  to  purcnase  land,  the  ti- 
tle to  which  was  taken  in  his  own  name,  and 
hence  insufficient  to  establish  a  resulting  trust 
in  favor  of  the  wife's  heirs. — Fagan  v.  Trout- 
man, 138  P.  442. 

Since  a  valid,  recorded  deed  imports  a  good 
title  in  the  grantee,  a  resulting  trust  in  real 
property  will  not  be  declared  to  exist,  unless 
the  evidence  in  support  thereof  is  clear  and 
positive. — Id. 

g  89  (Wash.)  In  order  to  establish  a  resulting 
trust,  plaintiff  is  held  to  the  same  strict  rules 
of  proof  which  are  required  for  the  establish- 


ment of  fraud.— Croup  v.  De  Moss,  138  P.  671. 
In  an  action  to  establish  a  resulting  trust. 
evidence  held  insufficient  to  show  that  plaintiff 
had  delivered  to  defendant  the  price  of  land,  the 
title  to  which  he  claimed  defendant  wrongfi^j 
took  in  his  own  name. — Id. 

(O)  Oonatmetlve  Tmata. 

§95  (Or.)  Where  one  obtained  land  by  fraud, 
and  a  defendant  negotiated  with  third  parties 
an  exchange  for  other  land  of  which  he  after- 
wards received  a  deed,  a  constructive  trust  was 
properly  impressed  on  the  land  so  obtained.— 
Clough  V.  Dawson,  138  P.  233. 

g  107  (Or.)  Equity  presumes  against  the  va- 
lidity of  every  transaction  in  which  the  superior 
party  in  a  fiduciary  relation  obtains  a  benefit, 
and  places  on  him  the  burden  of  showing  com- 
pliance with  eguitable  requirements.— Clough  t. 
Dawson,  138  P.  233. 

Vn.   ESTABLISHMENT  AND  EN. 
FORCEMSNT   OF  TRUST. 

(B)  RiBht    to    Pollow    Trnat    Property   or 
Proeeeda  Tbereof. 

g  356  (Or.)  Defendant,  who,  with  notice  of 
plaintiff's  rights,  received  from  a  trustee  shares 
belonging  to  plaintiff,  held  them  in  trust,  and 
will  be  required  to  transfer  them  to  plaintiff.— 
Lane  v.  Wentworth,  138  P.  468. 

(C>  Aotlona. 

g  359  (CaL)  An  independent  action  in  equity 
would  be  necessarv  to  develop  a  secret  testa- 
mentary trust,  and  such  a  trust  could  not  be 
shown  on  an  appeal  from  a  decree  of  distribu- 
tion.—In  re  Pnrcell'B  Estate,  138  P.  704. 

ULTRA  VIRES. 

^¥.  SS?''5o5°^  Banking,  §  113;   Oorporatioss, 
gg  370,  388,  451. 

UNDUE  INFLUENCE. 

See  Gifts,  gg  80,  82;   Willa,  gg  156-166. 

UNITED  STATES. 

See  Courts,  g  387;    Indians;     Public  Lands. 

I.    GOVERNMENT   AND    OFFICERS. 

g  3  (Kan.)  Since  Code  Civ.  Proc.  g  419  (Gen. 
St  1909,  I  6014),  which  provides  for  the  re- 
covery of  damages  for  wrongful  death,  was  iu 
force  before  the  act  ceding  to  the  United  States 
jurisdiction  over  the  Ft.  Leavenworth  military 
reservation  (Laws  1875,  c.  86,  Gen.  St  1909, 
§  4584),  it  is  no  defense  to  an  action  for  such 
damages  against  a  i)ower  company  that  the 
death  occurred  on  such  reservation. — Hoffmann 
V.  Leavenworth  Light  Heat  &  Power  Co.,  138 

USE  AND  OCCUPATION. 

See  Covenants,  g  127. 

USURY. 

I.   USURIOUS   CONTRACTS  AND 

TRANSACTIONS. 

(A)   Nature  and  Valtdlty. 

g  12  (Wash.)  One  of  the  elements  of  usury  la 
an  unlawful  intent,  that  is,  an  intent  to  do 
those  things  forbidden  by  the  statute;  it  not 
being  necessary  that  there  be  an  intent  to  vio- 
late the  statute  as  such,  the  law  presuming  the 
necessary  unlawful  intent  from  the  mere  inten- 
tional doing  of  what  is  forbidden. — Washington 
Fire  Ins.  Co.  v.  Maple  Valley  Lumber  Co.,  138 
P.  553. 

g  16  (Wash.)  In  determining  whether  a  pa^ 
dcnlar  transaction  is  usurious,  the  court  will 
disregard  the  form,  and  look  to  the  substance.— 
Washington  Fire  Ins.  Co.  v.  Maple  Valley  Lum- 
ber Co.,  138  P.  553.  051C 
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f  55  (Wash.)  Where  a_  loan  broker  deducts  a 
sam  as  commission,  which  sum,  taken  in  con- 
nection with  the  interest  reserved,  is  in  excess 
of  the  legal  rate,  the  transaction  is  usurious; 
but,  where  the  loan  broker  is  paid  for  services 
rendered  in  connection  with  the  loan,  the  pay- 
ment of  such  sum  will  not  render  the  transac- 
tion usurious.— Washington  Fire  Ins.  Co.  v. 
Maple  Valley  Lumber  Co.,  138  P.  553. 

(B)  RtBbts  sad  Remedle*  of  Parties. 

S  1 13  (Wash.)  One  urging  the  defense  of  usury 
has  the  burden  of  proving  it.— Washington  Fire 
Ins.  Co.  V.  Maple  Valley  Lumber  Co.,  138  P. 
553. 

i  1 17  (Wash.)  In  a  suit  to  foreclose  a  mort 
gage,  where  defendants  claimed  that  the  con- 
tract was  usurious,  in  that  they  were  compelled 
to  pay  a  large  commission  for  the  money,  evi- 
dence held  insufBcient  to  support  defendants' 
contention,  but  to  show  that  the  alleged  com- 
mission was  paid  for  services  rendered  to  de- 
fendants in  connection  with  the  purchase  of 
standing  timber.— Washington  Fire  Ins.  Co.  v. 
Maple  Valley  Lumber  Co.,  138  P.  663. 

VACATION. 

See  Highways,  {  78. 

VACCINATION. 

See  Colleges  and  UniTerdties,  i  9;  Health.  | 

VAGRANCY. 

See  Constitutional  Law,  |  24 ;  Municipal  Cor- 
porations, i  592. 

VALUL 

See  Evidence,  (  474. 

VARIANCE. 

See  Action,  •  27 ;  Indictment  and  Information, 
{  176. 

VENDOR  AND  PURCHASER. 

See  Assignments,  I  27;  Fraud,  J|  10,  67: 
Sales;  Specific  Performance;  Taxation,  § 
733. 

I.  BEQTTISITES  AND  VAUDITT  OF 
CONTRACT. 

I  18  (CaL)  Even  if  an  agreement  to  pur- 
chase land  was  originally  a  mere  option,  it  be-, 
came  an  executory  contract  of  sale  where  the' 
purchaser  made  the  payments  contemplated  by 
the  contract  and  bound  herself  to  perform  cer- 
tain conditions,  and  to  make  certain  payments 
on  the  property  within  a  stipulated  time. — 
Smith  V.  Post,  138  P.  705. 

n.  CONSTRUCTION    AND    OPERA- 
TION OF  CONTRACT. 

f  78  (Cal.)  Where  a  contract  for  the  sale  of 
land  required  the  purchaser  to  make  certain 
payments  at  stipulated  times,  the  time  of  pay- 
ment was  of  the  essence  of  the  contract. — Smith 
V.  Post,  138  P.  705. 

m.  MODIFICATION   OR  RESCISSION 
OF  CONTRACT. 

(B)  ResdaaioB  by  Vendor. 

1 93  (Cal.)  The  failure  of  u  purchaser,  under 
an  executory  contract  of  sale,  to  make  a  pay- 
ment of  the  purchase  price  at  the  time  stipu- 
lated released  the  vendor  from  conveying  as 
agreed.— Smith  v.  Post,  138  P.  705. 

93  (Wash.)  The  vendor  held  entitled  to  de- 
clare forfeiture  without  tendering  a  deed  or 
proving  title  where  the  vendee  has  failed  to  pay 
installments  due  or  to  present  notes  and  mort- 


gage as   required    by    the    contract.— Beard   ▼. 
Bphrata  Orchard  Homes  Co.,  138  P.  678. 

§  99  (Wash.)  Where  there  was  an  executory 
contract  of  sale  of  lands  to  be  conveyed  on  pay- 
ment of  the  last  installment,  the  fact  that  a 
patent  had  not  yet  issued  for  part  of  the  land 
was  no  defense  in  a  proceeding  to  forfeit  the 
contract  for  default  in  payment  of  installments 
before  the  last.— Reard  v.  Ephrata  Orchard 
Homes  Co.,  138  P.  678. 

(C)  ReaeiaalOB  by  Pnrebaaer. 

J  1 14  (Colo.)  A  purchaser's  waiver  of  its  right 
to  rescind  an  executory  contract  after  knowl- 
edge of  fraud  in  its  execution,  by  continuing 
in  possession  and  expending  money  thereon, 
constituted  a  ratification  of  Oxo  contract— Gor- 
don-Tiger Mining  &  ^duction  Co.  r.  Brown, 
138  P.  51. 

IV.  PERFORMANCE  OF  CONTRACT. 

(A)   Title  and  ESatate  of  Vendor. 

§130  (Okl.)  In  the  absence  of  an  express  pro- 
vision Indicating  otherwise,  the  implication  is 
that  a  good,  marketable  title  in  fee  simple  is 
intended  in  all  executory  contracts  of  sale  of 
land.— Brady  v.  Bank  of  Commerce  of  Coweta, 
138  P.  1020. 

The  implied  warranty  that  a  marketable  ti- 
tle is  intended  to  be  conveyed  exists  only  until 
delivery  of  the  deed.— Id. 

(B)  Oonveranoe. 

I  152  (Wash.)  A  vendee  is  only  entitled  to 
the  deed  called  for  by  the  contract  of  sale.— 
Bimrose  v.  Matthews,  188  P.  319. 

V.  RIGHTS  AND  IXABUJTIES  OF 

PARTIES. 

(A)  A>  to  Baeb  Otber. 

f  193  (Or.)  A  vendor  of  land  cannot  main- 
tain an  action  for  wood  cut  by  the  purchaser 
without  showing  that  the  premises  are  rendered 
insufficient  as  security  for  the  balance  of  the 
price.— Thienes  v.  Francis,  138  P.  845. 

§198  (Colo.App.)  In  view  of  Rev.  St.  1008,  { 
3461,  held  that  section  5703  requires  a  grantor 
who  conveys  his  property  after  July  1st  to 
pay  the  irrigation  taxes  for  that  year.— McCord 
Mercantile  Co.  v.  Mclntyre,  138  P.  69. 

(B)   Aa  to  Tbtrd  Peraona  iu  .General. 

{212  (Wash.)  An  assignee  of  the  vendor  held 
not  to  assume  the  vendor's  obligations  to  con- 
vey a  perfect  title,  etc,  though  the  contract  of 
sale  provided  that  it  should  bind  the  assigns  of 
the  parties  and  the  assignment  set  over  aU  of 
the  vendor's  "right,  title,  and  interest  in  and 
to"  the  contract.— Bimrose  v.  Matthews,  138  P. 
319. 

§214  (Wash.)  The  agreement  of  a  purchaser 
of  land  to  take  title  or  pay  the  purchase  money 
cannot  be  enforced  against  his  assignee  in  ab- 
sence of  an  agreement  binding  him  to  do  so, 
though  the  contract  of  sale  provides  that  the 
covenants  therein  shall  bind  the  assigns  of  the 
parties,  but  the  assignee  may  only  be  required 
to  pay  the  price  or  surrender  the  land  or  have 
it  sold  to  satisfy  the  debt— Bimrose  t.  Mat- 
thews, 188  P.  819. 

(G)   Bona  Fide  Pnrebaaera. 

§  239  (Wash.)  Where  one  who  agreed  to  pur- 
chase land  for  another,  and  received  the  pur- 
chase price,  wrongfully  took  the  title  in  his 
own  name,  a  purchaser  from  the  wrongdoer  who 
buys  for  value  and  without  notice  takes  the 
property  free  from  any  resulting  trust— Croup 
T.  De  Moss,  138  P.  671. 

VI.  REMEDIES   OF  VENDOR. 
(A)  Uen  and  Recovery  of  I.and. 
§270  (Idaho)  Where  a  deed  is  placed  in  es- 
crow for  delivery   upon  payment  of  stipulated 
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installmenta  and  tlie  purchaser  fails  to  make 
the  payments  and  the  deed  is  returned  to  the 
Tendor,  the  purchaser's  rights  in  the  land  are 
terminated  without  an  action  in  foreclosure. — 
Hall  V.  Yaryan,  138  P.  339. 

(B)  AetlOBa  tor  Pnrchaae  Modct* 

1308  (Okl.)  A  purchaser  in  possession  under 
a  warranty  deed,  executed  in  substantial  com- 
pliance with  Comp.  Laws  1909,  g  1202,  may  set 
up  hroken  covenants  of  seisin  as  a  defense  to 
a  suit  for  the  purchase  money. — Brady  t.  Bank 
of  Commerce  of  Coweta,  138  P.  1020. 

(O  AetiOBS    for   D»m»area. 

8  322  (Colo.)  Purchaser  of  land  under  execu- 
tory contract,  which  failed  to  rescind  after 
learning  of  fraudulent  representation  as  to 
title,  and  which  did  not  comply  with  the  con- 
tract, held  not  entitled  to  damages  on  nonper- 
formance.— Gordon-l^eer  Mining  &  Reduction 
Co.  V.  Brown,  138  P.  61. 

VH.  REMEDIES   OF  PUBCHASEK. 

(A)   RecoTerT  of  Pnrcliaan  Honey   Paid. 

i  334  (Idaho)  A  purchaser  who  defaults  in 
his  payments  cannot  recover  from  the  vendor 
the  installments  previously  paid. — Hall  v.  Yar- 
yajQ,  138  P.  339. 

Where  a  vendor  rescinds  or  breaches  a  con- 
tract, or  the  purchaser  rescinds  or  breaclies 
same  and  the  vendor  accepts  the  rescission,  the 
purchaser  may  recover  installments  previously 
paid. — Id. 

§  336  (Colo.)  Purchaser  of  land  under  execu- 
tory contract,  which  failed  to  rescind  after 
learning  of  fraudulent  representation  as  to 
title,  and  which  did  not  comply  with  the  con- 
tract, held  not  entitled  to  the  return  of  moneys 
paid  and  expended,  which  were  to  be  forfeited 
on  nonperformance.^-Gordon-Tiger  Mining  & 
Reduction  Co.  v.  Brown,  138  P.  61. 

(B)  Aetlona  for  Breach  of  Contract. 

{351  (Wash.)  In  an  action  for  a  vendor's 
breach  of  a  contract  for  the  sale  of  real  prop- 
erty, the  purchaser  cannot  recover  for  loss  of 
hia  bargain,  but  the  measure  of  his  damages  is 
the  purchase  money  paid,  if  any,  with  interest, 
if  the  vendor  acts  in  good  faith. — Seymour  v. 
JafEe,  138  P.  276. 

VENUE. 

See  Corporations,  {  666. 

II.  DOMIOII.E   OB   RESIDENCE  OF 
PARTIES. 

1 32  (Colo-App.)  The  right  under  Mills'  Ann. 
St.  1912,  S  7900,  to  have  an  estate  administer- 
ed in  the  county  of  the  decedent's  residence  was 
waived  where  one  contesting  the  probate  of  a 
will  submitted  himself  to  the  jurisdiction  of 
the  county  court  of  another  county  and  permit- 
ted the  administration  to  proceed. — Miller  v. 
Weston,  138  P.  424. 

III.  CHANGE   OF   VENUE   OR   PLACE. 
OF  TRIAI.. 

§46  (Cal.)  Under  Code  Civ.  Proc.  {  397,  St. 
1911,  p.  847,  the  action  could  not  be  changed 
from  the  county  where  the  injury  occurred  to 
the  county  of  the  residence  of  defendant  on  the 
sole  ground  that  it  was  "not  the  proper  coun- 
ty."—Gridley  V.  Fellows,  138  P.  355. 

§  49  (Colo.App.)  Denial  of  change  of  venue 
in  probate  proceeding  for  prejudice  of  judge 
held  within  the  discretion  of  the  court. — Miller 
V.  Weston,  138  P.  424. 

§  52  (Colo.App.)  Denial  of  change  of  venue 
in  probate  proceeding  for  convenience  of  wit- 
nesses held  within  the  discretion  of  the  court. — 
Miller  v.  Weston,  138  P.  424. 


VERDICT. 

See  Appeal  and  Error,  ||  992-1011;    Trial,  {{ 
178, 312-359.  ,        ~^  .. 

VERIFICATION. 

See  Evidence,  K  380,  382 ;    Indictment  and  In- 
formation, i  196 ;    Mechanics'  Liens,  i  154. 

VESTED  RIGHTS. 

See  Constitutional  Law,  {  101. 

VOTING  MACHINES. 

See  Elections,  §{  27,  222;    Mandamju,  H  1% 
176. 

WAIVER. 

See  Action,  {  28 ;  Appeal  and  Error,  U  154,  392. 
429,    J078;    ApppsiMnee;    rriminnl    T^-w,    SS 

57ri.  am.  sar;.  sm  fi«2:  Eat..piiei,  mio;  K^e- 

cution,  g  'J-IS;  Frftutls,  Statute  ot,  |  157: 
IntJktmfut  and  In  formation,  ^  196;  Insnr- 
aute.  ^  :j7.s.  395,  ri-)H:  Mamlamus.  f  73: 
M-'tiuDitw'  Liens,  8I  209,  216;  Manicipal 
C..t|>'>nUioDs,  Si  3«ii,  399;  PiirtieB.  $  75: 
Pl.'ii.jmg,  i^  4m,  430;  Hales,  i  470;  Trial,  i 
75;    Vendor  and  Purchaser,  |  114;   Venue,  > 

WARDS. 

See  Guardian  and   Ward. 

WAREHOUSEMEN. 

§  10  (Idaho)  The  relation  between  a  ware- 
house corporation  and  the  owner  of  goods  in- 
trusted to  it  is  that  of  bailee  and  bailor  for  hire. 
—Frontier  Milling  &  Elevator  Co.  v.  Roy  White 
Co-operative  Mercantile  Co.,  138  P.  825. 

§  15  (Idaho)  Rev.  Codes,  If  1491, 3488,  do  not 
prevent  a  valid  transfer  of  warehouse  receipts 
by  any  method  which  was  effectual  before  their 
enactment.— Frontier  Milling  &  Elevator  Co.  v. 
Roy  White  Co-operative  Mercantile  Co.,  138  P. 
825. 

Where  a  warehouseman,  pursuant  to  the  re- 
quest of  the  owner  of  warehouse  receipts,  caus- 
ed the  property  represented  thereb;^  to  be  mark- 
ed with  the  name  of  such  owner,  it  was  an  ac- 
knowledgment of  the  validity  of  the  transfer  of 
the  property  represented,  and  estopped  the  ware- 
houseman from  denying  same. — Id. 

Warehouse  receipts  are  negotiable  and  assign- 
able by  indorsement. — Id. 

A  valid  indorsement  of  a  warehouse  receipt 
may  be  made  either  in  blank  or  to  the  order  of 
another,  and  is  sufficient  in  form  where  there  is 
a  manifest  intention  to  transfer  the  property 
represented.— Id. 

The  indorsement  of  a  warehouse  receipt  in- 
dicates a  valid  transfer  of  the  commodity  rep- 
resented by  it. — Id. 

The  transfer  of  a  warehouse  receipt  in  good 
faith,  and  in  the  ordinary  course  of  business, 
transfers  the  tide  to  the  goods  covered  by  the 
receipt. — Id. 

124  (Idaho)  Boards  of  directors  of  a  ware- 
house corporation  are  personally  responsible  for 
the  act  of  their  general  manager  in  embezzling 
or  converting  goods  stored.— Frontier  Milling  &. 
Elevator  Co.  v.  Roy  White  Co-operative  Mer- 
cantile Co.,  138  P.  825. 

§  34  (Idaho)  In  an  action  against  a  warehouse 
corporation  for  nondelivery  of  property  on  pre- 
sentation of  warehouse  receipts,  an  allegation 
in  the  complaint  that  such  receipts  were  "sold, 
assigned,  and  delivered"  was  a  sufficient  allega- 
tion of  a  valid  transfer  thereof,  under  Rev. 
Codes,  §§  1491,  3488.— Frontier  MUling  &  Ele- 
vator Co.  V.  Roy  White  Co-operative  Mercantile 
Co.,  138  P.  825. 

Where  the  complaint,  in  an  action  against  the 

directors  of  a   warehouse  corporation,   alleged 

that  the  general  manager,  with  full  knowlea$:e 

of  the  board,  wrongfully  embessled  to  Jhe^uss 

Digitized  by  VjOCJvTL 


1293 


INDEX-DIGEST 


Waters  mad  Wktnr  Courses 


of  the  corporation  the  goods  stored,  it  stated  a 
cause  of  action  under  Rev.  Codes,  i  1493,  as 
amended  by  Laws  1911,  c.  49,  i  6.— Id. 

Amendment  of  Bev.  Codes,  g  1493,  by  Sess. 
Laws  1911,  c  49,  S  6,  BO  as  to  authorize  im- 
prisonment of  directors  of  public  warehouses 
violating  the  statutes  governing  the  same,  did 
not  preclude  the  holder  of  warehouse  receipt 
from  recovering  damages  sustained  from  the 
carelessness  or  negligence  of  such  directors. 
—Id. 

WAREHOUSE  RECEIPTS. 

See  Warehousemen,  {  16. 

WARNING. 

See  Municipal  Corporations,  {  794. 

WARRANTY. 

See  Covenants,  i  22 ;  Insurance,  H  313-364 ; 
Sales,  i  273 ;   Vendor  and  Purchaser,  §  130. 

WATERS  AND  WATER  COURSES. 

See  Adverse  Possession,  §  60;  Appeal  and  Er- 
ror, §  931;  Constitutional  Law,  gf  58,  63: 
Contracts,  |  139;  Eminent  Domain,  H  47, 
56,  169,  268;  Estoppel,  §  110;  Evidence,  ( 
450 ;  Fraud,  i  10 :  Judgment,  i  956 ;  Munici- 
pal Corporations,  |§  205,  330;  Navigable  Wa- 
ters. 

X.  APPBOPHIATION    OF    BIGHTS    rN 
FUBUO   liANDS. 

1 4  (CaL)  Act  April  8,  1911  (St.  1911,  p.  821), 
amending  Civ.  Code,  §  1410,  providing  tuat  the 
right  to  use  running  water  in  a  stream  may  be 
acquired  by  an  appropriation  by  prefacing  it 
with  a  declaration  that  the  use  of  all  water 
within  the  state  is  the  property  of  the  people  of 
the  state,  is  not  retroactive. — Palmer  v.  Railroad 
Commission  of  California,  138  P.  997. 

Act  April  8,  1911  (St.  1911,  p.  821),  amend- 
ing Civ.  Code,  I  1410,  so  as  to  provide  that  the 
use  of  all  water  within  the  state  is  the  property 
of  the  people,  but  that  the  right  to  use  running 
water  may  be  acquired  by  appropriation,  would 
not  affect  the  rights  of  riparian  owners  or 
those  claiming  under  them,  or  rights  previously 
acquired  from  riparian  owners  by  prescription, 
or  acquired  from  the  state  prior  thereto  by  ap- 
propriation under  the  Code. — Id. 

i  16  (Cal.)  The  posting  of  a  notice  under  Civ. 
Code,  I  1415,  requiring  one  desiring  to  appro- 
priate waters  to  post  a  written  notice  at  the 
point  of  intended  diversion,  stating  his  claim 
to  the  water  and  "the  place  of  intended  use," 
did  not  operate  as  a  dedication  to  public  use  of 
the  water  for  the  benefit  of  the  territory  em- 
braced in  the  places  of  intended  use  designated 
in  the  notice,  so  as  to  entitle  persons  at  such 
places  to  compel  the  furnishing  of  water  to 
them ;  the  dedication  being  manifested  by  the 
actual  takingof  water  to  a  place  and  selling  it. 
—Palmer  v.  Railroad  Commission  of  California, 
138  P.  997. 

i  19  (Or.)  L.  O.  L.  6627,  does  not  give  prec- 
edence to  a  municipality  or  one  appropriating 
waters  for  municipal  supply,  over  prior  claim- 
ants.—In  re  Schollmeyer,  138  P.  211. 

i  23  (Cal.)  The  reason  that  there  can  be  no 
property  in  the  corpus  of  the  water  of  a  non- 
navigable  stream  is  not  because  it  is  dedicated 
to  the  public,  but  becadbe  there  can  be  no  pos- 
session of  running  water  so  as  to  ^ve  owner- 
ship; an  appropriation  of  water  under  Civ. 
<;ode.  Si  1410-1422,  permitting  a  right  to  the 
use  of  running  water  to  be  acquired  by  appro- 
priation in  the  manner  and  for  the  purpose  pro- 
vided, only  granting  the  riparian  rights  of  the 
state. — Palmer  v.  Railroad  Commission  of  Cal- 
ifornia, 138  P.  997. 

{24  (Mont.)  The  extent  of  the  right  of  the 
tirst  appropriation  is  limited  by  the  capacity  of 


the  original  ditch  but,  if  its  capacity  exceeds 
the  amount  required  for  reasonable  use,  the 
necessity  of  the  use  and  not  the  size  of  the 
ditch  measures  the  extent  of  the  right. — Con- 
row  V.  Huffine,  138  P.  1094. 

Under  Const,  art.  3,  g  15,  declaring  streams 
to  be  a  public  use,  and  Rev.  Codes,  g§  4841, 
4844,  and  4845,  relating  to  irrigation  rights 
and  the  extent  of  use,  held,  that  the  question  in 
any  case  was  how  much  would  supply  the  actual 
needs  of  a  prior  claimant  under  existing  condi- 
tions.— Id. 

Where  a  prior  right  to  divert  waters  from  a 
creek  had  never  been  used  to  irrigate  more  than 
approximately  70  acres,  defendants,  claiming 
under  such  nght,  were  not  entiUed  to  an  allow- 
ance of  over  70  inches ;  it  being  the  general  rule 
to  allow  one  inch  per  acre,  unless  the  evidence 
shows  that  a  greater  or  less  amount  is  req«ired. 
-Id. 

f  24  (Or.)  A  subsequent  application  for  a  per- 
mit to  appropriate  water  for  municipal  supply 
may  be  a  substantial  reason  for  allowing  a 
prior  applicant  a  less  amount  than  he  applied 
for  under  L.  O.  L.  6627,  authorizing  approval 
for  a  less  amount  than  applied  for  if  substantial 
reasons  exist  therefor. — In  re  Schollmeyer,  138 
P.  211. 

Where  a  stream  measures  3"/ioo  cubic  feet 
per  second  in  low  water,  and  a  subsequent  ap- 
propriator  has  diverted  i^/ioo  cubic  feet  per 
second  for  municipal  supply,  a  prior  applicant 
for  8  feet  per  second  will  be  allowed  32/10  feet 
per  second,  the  subsequent  appropriator  ^'/loo 
feet,  and  the  balance  allowed  to  flow  to  the  in- 
take of  the  prior  appropriator. — Id. 

II.   NATUBAI.  WATEB   COITBSES. 
(A)  Riparian  Rlsbta  In  General. 

g40  (Cal.)  The  waters  of  a  nonnavigable 
stream  are,  so  far  as  they  are  property  at  all, 
not  public  but  private  property,  and  not  pri- 
marily subject  to  public  use,  being  a  part  of 
the  riparian  rights,  and  do  not  by  transfer  by 
the  riparian  owner  become  impressed  with  anj 
public  use. — Palmer  v.  Railroad  Commission  of 
Califomia.  138  P.  997. 

1 48  (Or.)  One  who  seeks  to  appropriate  a 
fixed  amount  of  water  waives  his  riparian 
rights,  though  the  stream  runs  through  his 
land,  and  the  diversion  works  would  be  entirely 
on  his  land.— In  re  Schollmeyer,  138  P.  211. 

IV.  1TATVBAI.  LAKES  AMD  POIfBS. 

gill  (Or.)  The  ordinary  hlghwater  mark  con- 
stitutes the  true  meander  line  of  lands  granted 
by  the  United  States.— Cawlfield  v.  Smyth,  138 
P.  227. 

A  survey  of  a  meander  line  is  sufficient  if  it 
fairly  represents  the  average  of  the  mean  high- 
water  mark. — Id. 

If  by  mistake  or  fraud  a  surveyor  omits  large 
tracts,  placing  them  inside  a  meander  line,  the 
purchaser  takes  only  to  the  line. — Id. 

A  riparian  owner  is  entitled  to  follow  the 
water  as  it  recedes,  and  is  not  limited  in  the 
amount  thus  acquired,  but  recession  does  not 
include  a  sudden  avulsion. — Id. 

VI.  AFFBOFBIATION  AMD  PBE> 
SOBIFTIOM. 

g  130  (Cal.App.)  Where  a  prior  appropria- 
tors  dam  allowed  water  to  escape  and.  a  subse- 
quent appropriator  used  such  waste  waters  for 
more  than  25  years,  he  acquired  a  vested  right 
in  it,  and  the  prior  appropriator  could  not  then 
make  his  dam  watertight. — Dannenbrink  v.  Bur- 
ger, 138  P.  761. 

g  137  (CaLApp.)  Notorious,  continuous,  and 
uninterrupted  use  of  the  water  of  a  stream  for 
more  than  ten  years,  with  the  knowledge  and 
acquiescence  of  the  persons  having  the  prior 
right,  h«td  to  give  the  user  such  prescriptive 
right  to  the  continued  use  thereof  as  entitled 
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him  to  enjoin  interference  therewith.— Rose- 
berry  T.  CUrlt,  188  P.  023. 

{  143  (Cal.)  As  against  a  riparian  owner,  aa 
well  against  a  subsequent  appropriator,  an  ap- 
propriator  of  water,  under  Civ.  Code,  §  1411, 
cannot  by  diversion  acquire  title  by  prescription 
to  use  of  a  greater  quantity  of  water  than  Is 
reasonably  necessary  for  the  purpose  for  which 
the  diversion  is  made. — California  Pastoral  & 
Agricultural  Co.  t.  Madera  Canal  &  Irrigation 
Co.,  138  P.  718. 

An  appropriator  of  water,  though  a  public 
service  company,  appropriating  it  for  sale  for 
irrigation  of  lauds,  can  by  diversion  acquire 
prescriptive  title  to  use  no  more  w^ter  than  is 
reasonably  necessary  for  irrigation  of  the  lands 
susceptible  of  irrigation  under  its  system. — Id. 

§  14a  (Cal.App.)  The  test  of  an  appropriator's 
right  to  water  for  irrigation  is  the  amount  of 
water  actually  used  for  a  beneficial  purpose  as 
provided  by  Civ.  Code,  S  1411,  and  not  the 
priority  of  nae,  or  the  size  of  his  ditch. — Trim- 
ble V.  Heller,  138  P.  376. 

An  appropriator  for  irrigation  is  not  confined 
to  the  amount  of  water  first  used,  but  may 
make  further  use  of  the  water  within  the  ca- 
pacity of  his  ditch,  provided  his  right  is  not 
lost  b^  nonuser  and  the  appropriation  by  an- 
other in  the  meantime. — Id. 

The  acts  of  a  first  appropriator  for  irriga- 
tion, his  object,  the  quantity  of  land  capable  of 
irrigation,  the  necessity  for  irrigation,  and  the 
actual  appropriation  and  use  are  to  t>e  con- 
sidered in  determining  the  extent  of  tiis  appro- 
priation.— Id. 

The  posting  of  a  notice  of  the  claim  of  de- 
fendant's predecessor  in  title  to  144  miner's 
inches  of  water  at  the  head  of  his  ditch,  which 
exceeded  the  amount  of  his  appropriation,  did 
not  affect  the  rights  of  another  appropriator; 
the  predecessor's  right  not  being  measured  by 
the  notice,  but  by  the  extent  of  nis  application 
of  the  water  to  a  beneficial  use. — Id. 

i  143  (Cal.App.)  Under  Civ.  Code,  {  1411, 
there  is  no  prior  appropriation  of  waters  which 
seeped  through  appropriator's  dam  back  into 
the  bed  of  the  stream  so  as  to  authorize  him 
to  tighten  the  dam  and  cut  off  appropriator  of 
the  seepage  water.— Dannenbrink  v.  Burger,  138 
P.  751. 

i  143  (Or.)  Neither  a  prior  appropriator  for 
domestic  purposes  nor  a  subsequent  appropria- 
tor for  municipal  supply  may  monopolize  the 
waters  of  a  stream  or  obtain  more  than  can  be 
reasonably  applied  to  beneficial  uses.— In  re 
SchoUmeyer,  iSS  P.  211. 

i  152  (Cal.)  In  determining  how  much  of  the 
water  used  by  an  appropriator  was  reasonably 
necessary  for  the  beneficial  purpose  for  which  it 
was  used,  so  as  to  give  him  prescriptive  title  to 
its  use,  it  must  clearly  appear  he  has  used  more 
than  was  necessary. — California  Pastoral  &  Ag- 
ricultural CV>.  V.  Madera  Canal  &  Irrigation  Co.. 
138  P.  718. 

{  152  (Cal.App.)  In  an  action  to  determine 
water  rights,  evidence  held  to  require  a  finding 
that  defendant,  neither  by  the  acts  of  his  pred- 
ecessor or  his  own  acts,  acquired  a  right  to 
a  greater  quantity  of  the  waters  of  a  creek 
than  one-half  the  now,  though  his  ditches  would 
have  carried  a  greater  appropriation. — Trimble 
V.  Heller,  138  P.  376. 

Where  plaintiff  and  defendant  were  each  en- 
titled to  one-half  of  the  flow  of  a  creek,  and 
there  was  no  adverse  appropriation,  a  decree 
in  favor  of  each  for  one-half  of  the  Sow  was  not 
objectionable  for  failure  to  specify  the  exact 
amount   in  miner's  inches. — Id. 

I  152  (CaLApp.)  Evidence,  in  an  action  to  re- 
strain defendant  from  interfering  with  piain- 
tiff's  use  of  certain  water,  held  to  show  a  parol 
grant  to  appropriate  the  water,  followed  by  all 
the  elements  of  adverse  use  under  claim  of  right 
for  more  than  the  statutory  period. — Roseberry 
▼.  Clark,  138  P.  923. 


(  152  (Golo.)  The  scope  of  the  special  stat- 
utory proceeding  for  the  determination  of  prior- 
ities in  rights  to  water  for  irrigation,  between 
ditches  from  the  same  stream,  cannot  be  ex- 
panded to  include  an  adjudication  whether 
there  was  a  right  of  way  for  a  ditch  over  the 
land  of  one  of  the  parties,  and  any  such  deter- 
mination is  void,  and  open  to  collateral  attack. 
—Haines  v.  Feamley,  138  P.  641. 

VH.  OOHVETAHCES   ANB    OON- 
TBACTS. 

1.153  (Cal.App.)  Where  a  water  right  was  ap- 
purtenant to  certain  land,  it  passed  as  an  ap- 
purtenance by  implication  with  a  conveyance  of 
the  land.— Trimble  t.  Heller,  138  P.  376. 

Where  an  appropriation  of  watea  equal  only 
to  one-half  of  the  flow  of  a  creek  was  appurte- 
nant to  defendant's  land  when  it  was  conveyed 
to  him,  but  did  not  amount  to  144  inches  of 
water,  a  deed  purporting  to  convey  144  inches 
was  insu£Scient  to  confer  on  defendant  a  greater 
right  than  the  appropriation  of  his  grantor. 
— Id. 

SI56  (Colo.)  Whether  a  conveyance  of  land 
also  passed  a  water  right  in  connection  there- 
with depends  upon  the  intention  of  grantor  as 
gathered  from  the  terms  of  the  deed  or,  if  it  is 
silent  on  the  subject,  from  the  circumstances 
surrounding  the  transaction.— City  and  County 
of  Denver  v.  Brown,  138  P.  44. 

IX.  PITBLIO  WATER  STTPPLT. 

(A)  Domestic    asd    Municipal   Pnrposes. 

§  200  (Mont.)  Under  a  contract  between  a 
water  company  and  a  city,  the  city  held  not  li- 
able for  material  and  labor  furnished  in  setting 
new  hydrants  and  laying  water  mains.— Butte 
Water  Co.  v.  City  of  Butte,  138  P.  195. 

8  202  (Cal.)  The  Railroad  Commission  is  not 
bound  to  make  and  enforce  regulations  for  the 
conduct  of  a  public  utility,  suoh  as  a  water 
supply  company,  at  the  instance  of  persons  hav- 
ing no  interest  in  the  service. — Palmer  v.  Rail- 
road Commission  of  California,  138  P.  997. 

If  complainants  have  no  right  to  have  water 
furnished  to  them  by  a  water  company,  the  dis- 
missal of  proceedings  filed  with  the  state  Rail- 
road Commission  to  compel  the  furnishing  of 
water  is  harmless  to  complainants,  irrespective 
of  the  powers  of  the  Commission  to  determine 
whether  it  will  entertain  a  complaint  present- 
ed to  it— Id. 

(B)  IrrlvAtloB  and  Otner  Aacriealtaral 

Par»o«ea. 

1 224  (Colo.App.)  Irrigation  districts  are  pab- 
Hc  corporations.— McCord  Mercantile  Co.  v. 
Mclntyre,  138  P.  59. 

{232  (Colo.)  An  irrigation  canal  company 
carrying  water  for  hire  is  a  quasi  public  car- 
rier, being  an  intermediate  agency  for  aiding 
consumers  in  the  exercise  of  their  right  to  ap- 
propriate water,  as  well  as  a  private  enter- 
6 rise  operated  for  profit. — City  and  County  of 
>enver  v.  Brown,  138  P.  44. 

§242  (Colo.)  A  provision  in  a  right  of  way 
grant  to  an  irrigation  company  that  the  com- 
pany and  its  successors  should  from  year  to 
year  deliver  water  at  a  reduced  rate  to  grantor 
and  his  assigns  for  irrigation,  if  applied  for  on 
or  before  May  15th  of  each  year,  merely  gave 
the  grantor  an  option,  which  he  must  have  ex- 
erciMd  each  year  in  order  to  retain  his  rights 
to  water  thereunder. — City  and  County  of  Den- 
ver V.  Brown,  138  P.  44. 

A  grantor  in  a  right  of  way  deed,  which  gave 
him  the  option  to  a  certain  amount  of  water  for 
irrigation  by  applying  therefor  each  year,  hdd 
not  entitled  to  claim  water  under  such  agree- 
ment after  he  had  sold  his  lands,  so  that  he  had 
no  land  to  which  the  water  could  be  beneficial- 
ly applied. — Id. 

§  247  (Colo.)  Parties  to  an  action  againstjin 
irrigation  canal  comi>any  to  compel  it  to^& 
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nish  water  had  no  riglits  subject  to  adjudication 
therein,  where  it  was  not  shown  that  the  water 
company  was  under  any  obligation  to  furnish 
them  watec  at  the  time  they  became  parties.— 
City  and  County  of  Denver  t.  Brown,  138  P. 
44. 

In  a  proceeding  by  contract  consumers  against 
an  irrigation  canal  company  to  establish  water 
rights,  the  decree  establishing  such  rights  should 
provide  for  the  payment  of  carriage  rates  and 
make  provision  for  the  protection  of  the  carrier, 
and  bona  fide  applicants  in  case  of  the  loss  of 
rights  by  present  consumers  by  faiUng  to  avail 
themselves  of  their  right  to  water  established  by 
prior  contracts. — Id. 

{ 249  (Colo.)  Bona  fide  applicants  are  enti- 
tled to  use  water  for  irrigation  purposis  upon 
tender  to  an  irrijfation  canal  company  of  the 
lawful  rate  for  carriage,  and  complying  with  the 
reasonable  regulations  imposed  by  it.— City  and 
County  of  Denver  v.  Brown,  138  P.  44. 

The  application  of  water  to  grow  trees  upon 
streets  and  irrigate  trees,  grasses,  etc,  in  city 
parks  is  the  use  of  water  for  irrigation  as  much 
as  its  application  to  grow  crops  on  farms,  so 
that  neither  use  Is  entitled  to  a  preference  over 
the  other  as  being  superior  thereto. — Id. 

As  a  rule,  all  consumers  have  the  right  to  be 
supplied  from  all  the  priorities  decreed  to  the 
ditch  through  which  they  are  supplied,  whose 
rights  by  virtue  of  prior  use  aggregate  the  vol- 
ume of  such  priorities,  so  that  all  have  equal 
rights  in  the  priorities,  though,  where  the  first 
priority  was  for  a  particular  purpose  and  later 
priorities  were  to  supply  a  different  class  of 
consumers,  the  later  priorities  would  be  distinct 
as  if  taken  through  separate  canals. — ^Id. 

{ 254  (Colo.)  A  consumer  of  water  under  a 
contract  with  an  irrigation  canal  company  is 
not  strictly  an  independent  appropriator  from 
the  stream,  since  his  rights  are  limited  by  his 
contract  as  well  as  by  the  provisions  of  law  ap- 
plicable to  the  relation  between  him  and  the 
company.— City  and  County  of  Denver  v.  Brown, 
138  P.  44. 

Under  Mills'  Ann.  St  {  2297,  a  contract 
consumer  is  entitled  to  the  same  volume  each 
succeeding  year  upon  tendering  annually  the 
lawful  rate  and  complying  with  reasonable  rules. 
— Id. 

A  provision  in  a  contract  between  a  consumer 
and  an  irrigation  canal  company  limiting  the 
volume  of  water  to  which  the  consumer  Is  en- 
titled is  valid. — Id. 

A  provision  in  a  consumer's  contract  with  a 
city,  which  operated  an  irrigation  ditch,  that 
the  use  of  water  contracted  for  should  be  sub- 
ject to  the  requirements  of  the  city  as  a  user 
and  should  only  include  the  year  mentioned  in 
the  contract  was  invalid  as  to  consumers  enti- 
tled to  water  from  the  ditch  by  prior  user  under 
contract;  but  was  valid  as  to  consumers  not 
having  such  prior  rights,  or  as  to  any  excess  of 
water  over  the  amount  determined  by  prior 
user. — Id. 

The  provisions,  in  so  far  as  valid,  preserved 
the  rights  of  the  city  to  the  water  in  the  same 
manner  as  if  it  had  utilized  the  water  covered 
by  the  contracts  for  its  own  uses,  merely  operat- 
ing as  a  lease  of  its  rights  to  the  water  above 
that  necessary  for  its  present  needs. — Id. 

WAYS. 

See  Highways. 

WEEDS. 

See  Agriculture,  S  8. 

WILLS. 

See  Charities,  §  20 ;  Executors  and  Administra- 
tors: Indians,  {  28;  Judgment,  f  475:  Per- 
petuities, §S  4,  6,  8 ;  Trusts,  i  359. 


Zn.   OONTBAOTS  TO  DEVISE  OB  BE> 
QtTEATH. 

S58  (CaL)  Evidence  held  to  establish  an 
agreement  to  make  plaintiCs  Intestate  an  heir. 
—Sogers  Y.  Schlotterback,  138  P.  728. 

An  oral  agreement  to  mtike  another  the  prom- 
isor's heir,  acted  upon  by  the  beneficiary,  is 
enforceable,  and  the  recent  amendments  to 
Civ.  Code,  {  1624,  and  Code  Civ.  Proc.  §  1973, 
requiring  such  contracts  to  be  in  writing,  do  not 
apply  wnere  the  contract  was  fully  executed  by 
the  beneficiary  long  before  their  enactment. — Id. 

Evidence  as  to  what  was  said  by  the  parties 
at  the  time  the  alleged  agreement  was  made, 
and  evidence  of  statements  of  tbe  testator's 
wife  showing  her  recognition  of  the  validity  of 
the  agreement,  is  admissible.— Id. 

S67  (Cal.)  In  a  suit  on  an  oral  agreement 
that  a  child  should  be  the  heir  of  the  testator, 
it  is  not  a  condition  precedent  to  the  setting 
aside  of  conveyances,  made  in  fraud  of  sucn 
child's  rights,  that  the  amount  to  which  he  was 
entitled  be  ascertained  in  accord  with  Code 
Civ.  Proc.  {  1493.— Rogers  t.  Schlotterback,  138 
P.  728. 

i  68  (Cal.)  Where  a  testator,  who  had  agreed 
that  an  adopted  son  should  share  equally  with 
his  only  other  child,  conveyed  land  to  hu  nat- 
ural daughter  and  granddaughter  in  fraud  of 
his  agreement,  it  cannot  be  held,  on  the  con- 
veyances being  set  aside,  that  the  testator  in- 
tended that  the  granddaughter  alone  should  lose 
the  property  conveyed,  but  both  must  equally 
share  in  the  loss.— Rogers  r.  Schlotterback,  138 
P.  728. 

nr.   REQUISITES  AMD  VAUDITT. 

(AJ   Ratnre  and  BSaseatlals  of  TestameBts- 
rr  Dtspoaltlona. 

{81  (ColoJV^pp.)  As  a  general  rule,  where 
items  in  a  wtll  are  valid  and  others  invalid 
unless  they  are  so  inseparably  connected  that, 
if  the  invalid  portions  are  stricken,  the  general 
scheme  of  the  testator  will  be  defeated,  the  will 
as  a  whole  should  not  be  considered  void. — 
Miller  v.  Weston,  138  P.  424. 

(F)  Miatalce,  Undue  Inflnenee,  nnd  Frand. 

§  155  (CaLApp.)  To  vitiate  a  will,  undue  in- 
fluence must  have  had  tbe  effect  of  overcoming 
testator's  free  agency  at  the  time  the  will  was 
made,  so  as  to  induce  him  to  dispose  of  his 
property  differently  from  the  disposition  he 
would  have  made  had  he  followed  his  own  in- 
clination.— In  re  Hodgdon's  Estate,  138  P.  111. 

{163  (Cal.App.)  The  existence  of  a  relation 
involving  mutual  affection  between  testator  and 
a  beneficiary,  such  as  husband  and  wife,  does 
not  raise  a  presumption  of  undue  infiuence  so 
as  to  require  the  beneficiary  to  prove  that  he 
has  not  unduly  influenced  the  making  of  the 
wiU.— In  re  Hodgdon's  Estate,  138  P.  111. 

§  166  (Cal.App.)  The  courts  cannot  set  aside 
wills  for  undue  influence,  unless  there  is  direct 
and  substantial  evidence  establishing  such  in- 
fluence as  will  vitiate  the  will'  under  the  estab- 
lished rules  of  law. — In  re  Hodgdon's  Estate, 
138  P.  111. 

Evidence  held  not  to  show  that  a  will  was 
procured  by  the  undue  influence  of  testatrix's 
husband. — Id. 

V.  PROBATE.   ESTABI.ISHMENT, 

AND  AKNXJIJCENT. 

(A)   Probate   and   ReToeatlon    ta    Oeneral. 

{  220  (Cal.)  While  an  heir  Of  the  testator  has 
a  sufficient  mterest  to  maintain  a'  proceeding 
for  revocation  of  the  probate  of  the  will,  yet 
one  not  an  heir  must  show  that  he  has  some 
interest  in  the  estate  which  the  will  he  attacks 
would  jeopardize.— In  re  Zollikofer's  Will,  138 
P.  995. 

Claimant  of  a  legacy  under  a  will  alleged  to 
have  been  made  and  proved  in  a  foreign  country 
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held  not  to  have  shown  interest  entitling  him  to 
petition  for  revocation  of  proiwte  of  a  later  will 
of  a  resident  of  California  probated  in  the  state. 
-Id. 

(B)  Aetions  to  EJatabliah  or  Determine 
Validity  in   General. 

(230  (Or.)  The  payment  of  a  bequest  by  the 
other  legatees  does  not  estop  the  legatee  receiv- 
ing it  from  denying  the  validity  of  the  devise  to 
one  of  the  others  under  L.  O.  L.  §  7335,  con- 
cerning legacies  to  persons  attesting  a  wilL — 
Christianson   v.   Talmage,  138  P.  452. 

<D)   Probate  or  Reoord  ot  Foreign   IVillB. 

§240  (Cal.)  A  will  offered  as  a  foreign  will 
will  be  denied  probate,  where  the  court  is  satis- 
fied from  the  evidence  that  the  testator  was  a 
resident  of  this  state  at  the  time  of  his  death, 
since  such  will  cannot  be  proved  elsewhere  and 
brought  into  this  state  for  the  purpose  of  sec- 
ondary or  ancillary  administration,  but  must  be 
proved  originally  as  a  domestic  wiU. — In  re  Zol- 
Bkofer's  Will,  138  P.  996. 

(I)    Hearing   or  Trial. 

(327  (Colo.App.)  Trial  court  in  will  contest 
MM  to  have  the  same  power  as  in  ordinary  civ- 
il cases  to  direct  a  verdict,  and  to  have  prop- 
erly done  so  where  there  was  no  evidence  to 
support  the  allegations  of  the  caveat. — Miller 
▼.  Weston,  188  P.  424. 

(K)  Be-new. 

1 400  (Cal.App.)  In  reviewing  an  order  of 
nonsuit  in  a  will  contest,  the  entire  evidence 
must  be  considered  from  a  view  most  favorable 
to  contestant,  and  all  facts  supporting  the  con- 
test must  be  talcen  as  true,  and  all  reasonable 
inferences  in  contestant's  favor  considered  as 
proved,  disregarding  contrary  evidence. — In  re 
Hodgdon's  Estate,  138  P.  111. 

(M)  Operation  and  BSeet. 

g  434  (Cal.)  The  probate  of  a  foreign  will  is 
free  from  collateral  attack  for  error  either  in 
proof  of  execution  or  residence  of  the  testator, 
—In  re  Zollikofer's  Will,  138  P.  995. 

VI.  CONSTBUCTION. 
(A)   General  Rnlea. 

{439  (Colo.App.)  The  paramount  rule  in  the 
construction  of  wills,  to  which  all  others  must 
yield,  is  that  the  intention  of  the  testator  as 
«xpressed  in  the  will  must  be  ascertained  and 
given  effect  if  not  prohibited  by  law. — Miller 
v.  Weston,  138  P.  424. 

S  *^0  (Colo.App.)  The  intention  of  a  testator 
is  to  be  determined  from  the  entire  instrument. 
—Miller  v.  Weston,  138  P.  424. 

1473  (ColcApp.)  If  will,  giving  title  to  ex- 
ecutors in  trust  upon  probate  of  the  will  to 
iwnvert  the  property  into  money  and  distribute 
the  proceeds,  violated  the  rule  against  per- 
petuities, held  that  the  will  would  be  sustained 
with  the  trust  eliminated  as  creating  a  power 
in  trust.— Miller  v.  Weston.  138  P.  424. 

(H)   Estates  In  Trust  and  Powers. 

§  675  (Cal.)  A  will  held  not  to  create  a  prec- 
atory trust.— In  re  Purcell's  Estate,  138  P. 
704. 

'Precatory  words  will  not  be  deemed  to  have 
created  a  trust,  unless  testator  intended  to  im- 
pose an  imperative-  obligation  and  to  exclude  the 
cxcrtiso  of  discretion  by  the  person  to  whom 
the  precatory  words  are  addressed. — Id. 

Vn.   RIGHTS  AND  Z.IABII.ITIES  OF 
DEVISEES  AND  LEGATEES. 

<A)   Nature   ot    Title    and    Rlvbts    In    Gen- 
eral. 

S728  (Colo.)  A  legatee  is  not  entitled  to  the 
income,  profits,  increments,  or  earnings  on  her 
general  legacy,  of  a  certain  amount,  before  it 


was  due  and  payable  under  the  statntas. — Cobb 
V.  Stratton's  Estate,  138  P.  35. 

{  734  (Colo.)  A  legacy  not  being  due  and  pay- 
able, under  Rev.  St  1908,  {S  7234,  7237,  7257, 
till  the  court  makes  an  order  directing  its  pay- 
ment, interest  thereon,  if  allowable  at  all,  would 
not  begin  to  run  till  the  making  of  such  order. 
—Cobb  V.  Stratton's  Estate,  138  P.  35. 

Interest  on  legacies  is  not  allowable  nnder 
Rev.  St.  1908,  {  3162,  providing  therefor  on 
moneys  after  they  become  due  "on  any  bond, 
bill,  promissory  note  or  other  instrument  of 
writing,"  the  "other  instrument  of  writing" 
being  required  to  be  of  the  same  nature  as 
those  enumerated ;  that  is,  resting  on  contractu- 
al relations.— Id. 

WITNESSES. 

See  Adoption,  S  13 ;  Affidavits ;  Appeal  and  Er- 
ror, f  1002;  (Continuance,  i  22;  Criminal 
Law,  i  062;    Evidence. 

II.   COMPETENCY. 

(A)  Capaelty    and    dnalificatlons    In    Gen- 

eral. 

1 37  (Okl.)  In  an  action  for  damages  from  de- 
lay in  a  shipment  of  cattle,  a  witness  could  tes- 
tify as  to  what  was  a  reasonable  time  to  trans- 
port cattle  between  two  certain  points,  where 
the  question  was  objected  to,  "unless  the  witness 
knows  exactly  the  time  our  trains  are  run"  be- 
tween those  points. — St.  Iiouis  &  S.  F.  B..O. 
V.  Peery,  138  P.  1027. 

(C)  Testimony  of  Parties  or  Persons  In- 
terested, for  or  aarainst  Representa- 
ti-ves,  Snrrlyors,  or  Saceessors  In  Title 
or  Interest  of  Persons  Deceased  or  In- 
eonipetent. 

{  163  (Colo.App.)  Laws  1907,  p.  629,  relating 
to  admissions  by  deceased  in  the  presence  of 
a  member  of  the  family  must  be  construed  in 
connection  with  the  statntea  of  descent  and 
distribution,  and  a  step-daughter,  having  no 
right  to  inherit,  was  not  a  member  of  the  family 
within  the  statute.— Fagan  v.  Troutman,  138  P. 
442. 

f  183  .(Ariz.)  Under  Civ.  Code  1901,  par.  2536. 
trial  court  held  to  have  discretionary  power  to 
permit  adverse  party  to  testify  in  action  by  or 
against  executors;  and  hence,  where  court  re- 
quired him  to  testify  by  overruling  an  objec- 
tion, the  admission  of  his  testimony  was  not 
error.— Gleeson  v.  Costello,  188  P.  644. 

(D)  Confidential  Relations  and  Prlvlleared 

Conxmn  n  Icatlons. 

i  199  (Wash.)  An  attorney  employed  by  ac- 
cused to  obtain  the  release  of  another  alleged  to 
have  been  his  partner  in  certain  burglaries, 
but  who  was  only  held  nnder  a  general  charge 
of  suspicion,  accused  not  knowing  that  he  him- 
self was  under  suspicion,  and  no  suggestion 
being  made  of  his  desiring  the  attorney's  serv- 
ices, could  testify  as  to  statements  made  by  the 
accused.— State  v.  Miller,  138  P.  896. 

III.    EXAMINATION. 
(A)   Takinor  Testimony  In  General. 

S  243  (Or.)  Where  the  prosecutrix  was  stupid 
and  densely  ignorant,  it  was  within  the  discre- 
tion of  the  court  to  permit  leading  questions  b.v 
the  prosecuting  attorney.— State  t.  Oden,  138 
P.  1083. 

(B)  Cross-Examination    and  Re-Ezamina- 

tton. 

1 268  (Ariz.)  Where  a  witness  testified  that  he 
was  about  300  feet  distant  at  the  time  of  the 
homicide,  he  was  properiy  required  to  answer 
on  cross-examination  how  he  happened  to  be 
looking  at  the  scene  of  the  trouble.— Nort  v. 
State,  138  P.  543. 

Where  a  witness  testified  that  he  had  been 
informed  by  a  hobo  of  the  trouble  brewing  be- 
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twpen  defendant  and  deceased  about  two  botin 
before,  he  was  properly  asked  on  oross-eiam- 
ination  wby  he  failed  to  inform  apjiellant  and 
others  of  such  impending  trouble. — Id. 

}268  {Cal.App.)  In  an  action  for  an  injury 
to  a  passenger,  caused  by  her  stepping  Into  an 
excavation  made  by  defendant,  held  error  to 
refuse  to  permit  defendant,  on  cross-examination 
of  plaintiff's  husband  after  he  had  testified  that 
the  condition  of  the  excavation  the  day  after 
when  a  photograph  was  taken  was  the  same 
as  it  was  the  day  of  the  accident,  to  ask  him 
how  he  could  tell,  when  he  bad  already  stated 
that  he  did  not  examine  the  excavation  of  the 
dav  before.— Rawles  v.  Los  Angeles  Gas  4 
Electric  Corporation,  138  P.  369. 

{269  (CaLApp.)  An  answer  was  properly 
stricken  upon  cross-examination  in  a  homicide 
case  which  related  to  a  conversation  between 
witness  and  decedent  on  a  day  before  that,  as 
to  which  she  testified  to  in  her  examination  in 
chief.— People  v.  Cramley,  138  P.  123. 

§  270  (Mont)  In  an  action  for  damages  tiom 
a  fall  in  a  street  which  was  being  repajred,  a 
witness  having  testified  to  the  condition  in 
which  he  had  left  the  street  the  day  before  the 
accident  and  as  to  whether  barriers  or  lights 
had  been  installed,  cross-examination  as  to  his 
previous  experience  in  road  work  was  improp- 
er as  immaterial. — Snyder  v.  Town  of  Chinook, 
138  P.  1090. 

f  277  (.iriz.)  In  a  prosecution  for  homicide,  a 
question  asking  accused  on  cross-examination  if 
he  had  had  a  fist  fight  just  before  "this  oc- 
currence" was  not  objectionable  as  referring  to 
another  offense.— Nort  v.  State,  138  P.  643. 

J  287  (N.M.)  The  state  was  properly  permit- 
,  on  redirect  examination  of  a  witness,  to 
elicit  statements  explanatory  of  the  witness' 
answers  on  cross-examination. — State  t.  Rot)- 
erts.  138  P.  208. 

{  29 1  (Or.)  On  a  trial  for  rape,  where  prose- 
cutrix has  been  recalled  and  testified  that  an- 
other had  sexual  intercourse  with  her,  but  de- 
nied that  any  boys  had  done  so,  refusal  to  allow 
her  to  t>e  again  recalled  for  cross-examination 
on  that  question  is  not  error.— State  t.  Oden, 
138  P.  1083. 

TV.  CREDtBniTY,   IMPEACHMENT, 

CONTBADIOTIOir,  AND  OOR- 

KOBORATION. 

(A)   In  Oeneral, 

5330  (N.M.)  The  state  was  properly  permit- 
to  show  on  cross-examination  of  defend- 
ant's witnesses  that  such  witnesses  had  been 
fre<iuently  used  by  defendant  to  establish  an 
alibi.— State  v.  Roberts,  138  P.  208. 

(B)  Cliaraoter  and  Condnet  of  Virttness. 

§342  (Idaho)  Under  Rev.  Codes,  I  (K)82,  a 
witness  may  be  impeaclied  by  a  party  against 
whom  be. is  called,  by  evidence  that  his  general 
reputation  for  truthfulness,  honesty,  and  in- 
tegrity is  bad.— State  v.  Trego,  138  P.  1124. 

i  344  (Or.)  While  a  witness  may  he  impeach- 
ed for  immorality,  this  can  only  be  done  by 
showing  reputation,  not  by  proving  specific  acts. 
— Iledsecker  v.  Wade,  138  P.  485. 

§  345  (Or.)  Violation  of  a  city  ordinance  is 
not  a  crime  within  L.  O.  L.  §  863,  providing 
that,  for  purpose  of  impeachment,  it  may  be 
shown  that  a  witness  has  been  convicted  of 
crime.— Redsecker  v.  Wade,  138  P.  485. 

1 350  (Or.)  The  court  could,  in  its  discretion, 
to  discredit  defendant,  permit  cross-examination 
us  to  whether  she  had  been  convicted  of  crime. 
— Uedseeker  v.  Wade,  138  P.  485. 


(C)   Interest  and   Bias  of  Witness. 

§372  (N.M.)  Evidence  that  a  state's  witness 
expects  to  receive  a  reward  may  be  elicited 
on  cross-examination  of  such  witness  to  show 
his  interest  in  the  result  of  the  prosecution.— 
State  v.  Roberts,  138  P.  208. 

A  state's  witness  cannot  be  cross-examined  as 
to  a  reward  offered  for  the  arrest  and  convic- 
tion of  persons  other  than  the  defendants,  or 
where  the  witness  has  no  prospective  interest 
In  the  reward. — Id. 

(D)   laeonsistent    Statements    by    liVltness. 

1 379  (CaLApp.)  It  could  not  be  shown  in  evi- 
dence, in  a  homicide  case,  that  the  complaining 
witness  had  joined  in  a  coroner's  jury  a  verdict 
to  the  effect  that  the  jury  did  not  know  who 
killed  decedent.— People  t.  Wilson,  138  P.  971. 

(BJ)  Gontradietlon    and    Corroboration    of 
-Witness. 

{398  (Ariz.)  Where  i>laintiff  introduced  de- 
fendant's testator's  testimony  on  former  trial, 
not  to  support  his  view,  but  to  lay  a  founda- 
tion for  his  own  testimony,  under  Civ.  Code 
1901,  par.  2536,  admission  of  plaintiff's  testi- 
mony held  not  erroneous  as  permitting  him  to 
contradict  his  own  witness. — Gleeson  v.  Costel- 
lo,  138  P.  544. 

{398  (Idaho)  Under  Rev.  Codes,  {  6082,  a 
witness  may  be  impeached  by  a  party  against 
whom  he  is  called,  by  contradictory  evidence. — 
State  V.  Trego,  138  P.  1124. 

{ 404  (Idaho)  In  a  rape  case,  held,  error  to 
exclude  evidelice  tending  to  show  the  falsity  of 
prosecutrix's  testimony.— State  v.  Trego,  138  P. 
1124. 

{406  (Idaho)  In  a  rape  case,  held,  error  to 

permit  a  witness  to  state  that  certain  testimony 
relative  to  the  knowledge  of  the  prosecutrix  was 
false  "so  far  as  my  knowledge  of  the  girl  is 
concerned."- State  v.  Trego,  138  P.  1124. 

WOODS  AND  FORESTS. 

See  Eminent  Draiain,  §  46;    Public  Lands,  Vi 
51,  63;   Statutes,  {{  116,  IIT. 

WORDS  AND  PHRASES. 

"Actionable    false     representations." — ^Way     v, 

Bronston  (Kan.)  138  P.  601. 
"Actionable  fraud.  — Wheelwright  v.  Vanderbilt 

(Or.)  138  P.  857. 
"Actionable   negligence." — Chicago,   R.   I.  &  P. 

Ry.  Co.  V.  Brazzell  (Okl.)  138  P.  794. 
"Adultery."- State  v.  Ling  (Kan.)  138  P.  682. 
"Appearance."— Childers    v.    Lahann    (N.    M.) 

138  P.  202. 
"Assessed  valuation." — Parker  v.  Clatsop  Coun- 
ty (Or.)  138  1'.  239. 
"Attorney."— People   v.   Taylor   (Colo.)   138   P. 

762. 
"Avulsion."— Cawlfield  v.  Smyth  (Or.)   138  P. 

227. 
"Bailment"— Simmons  v.  Shaft  (Kan.)  138  P. 

614. 
"Bill    of    exchange."— Plaza    Fanners'    Union 

Warehouse  &  Elevator  Co.  v.  Ryan  (Wash.) 

138  P.  651. 
"Charge."— State  y.  Cabodi  (N.  M.)  138  P.  262. 
"Charitable  use."— In  re  Coleman's  Estate  (CaL) 

138  P  992. 
"Check."— Norman  ▼.  McCarthy  (Colo.)  138  P. 

28. 
"Clearance   of  obstructions." — Palomino  v.   At- 
chison, T.  &  S.  F.  Ry.  Co.  (Kan.)  138  P. 

616. 
"Collateral  attack."— Johnson  t.  Filtsch  (Okl.) 

138  P.  165. 
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"Common  law,"— Hageman  ▼,  Vanderdoes  (Aris.) 

188  P.  1068. 
"Gommon-Iaw  dedication."— Kaufman  t.  City  of 

Butte  (Mont)  188  P.  770. 
"Common     naieance."— Slate     v.      Poggmeyer 

(Kan.)  138  P.  S83. 
"Conclu^ve   evidence." — Payne  ▼.   Ward   (Cal. 

App.)  138  P.  967. 
"Confidence   game."— Elliott   v.   People   (Colo.) 

138  P.  89. 
"C!oTenants  of  seisin."— Brady  v.  Bank  of  Com- 
merce of  Coweta  (Okl.)  138  P.  1020. 
"Create."— People  v.  California  Fish  Co.  (CaL) 

138  P  79 
"Crime."— R^dsecker  v.  Wade  (Or.)  138  P.  486. 
"Direct  attack."— Johnson  v.  Filtsch  (Okl.)  138 

P.  165. 
"Discrimination."— Public    Service   Commission 

V.   Northern  Pac  By.  Co.  (Wash.)  138  P. 

270. 
"Disrepair." — Wyoming    Coal    Mining    Co.    v. 

Stanko  (Wyo.)  138  P.  182. 
"Due  care." — Stadler  v.  Pacific  Electric  Ry.  Co. 

(Cal.  App.)  138  P.  943. 
"Due    process    of    law." — Anderson    v.    Great 

Northern  By.  Co.  (Idaho)  138  P.  127 ;  Thom- 
as V.  Boise  City,  138  P.  1110 ;  Ex  parte  Sul- 
livan (OkL  Cr.  App.)  138  P.  816. 
"Embezzlement"— State  ▼.  Jones  (Idaho)  188  P. 

1116. 
"Engaged   in    interstate    commerce." — Grow    v. 

Oregon   Short  Line  B.   Co.   (Utah)   138  P. 

388. 
"Etc."— Becker  v.  Hopper  (Wyo.)  188  P.  179. 
"Expert  witness."— Midland   Valley  R.   Co.  v. 

Larson  (Okl.)  138  P.  173. 
"False     imprisonment." — Stephens     v.     Conley 

(Mont)  138  P.  189. 
"Final  judnnent"- Zappettini  v.  Buckles  (Cal.) 

138  P.  696. 
"Final  order."— Richardson  v.  Thompson  (Okl.) 

138  P.  177. 
"Forgeiy."— State  T.  Burtenshaw  (Idaho)  188 

P.  1106. 
"Fornication."— State   v.    Ling    (Kan.)    138   P. 

582. 
"General  law."— State  v.  Clausen  (Wash.)  138 

P.  653. 
"Gift  causa  mortis."- Baber  v.  Caoles  (Or.)  138 

P.  472. 
"Good  right   to   convey." — Brady  v.   Bank  of 

Commerce  of  Coweta  (Okl.)  138  P.  1020. 
"Government" — Hodges  v.  Tucker  (Idaho)  138 

P.  1139. 
"Holder  in  due  course." — Voris  v.  Schoonover 

(Kan.)  138  P.  607. 
"In  all  ways  care  for  the  same  in  a  good  and 

workmanlike   manner." — Tilden   v.    Hubbard 

(Idaho)  138  P.  1133. 
"Incorporated  town." — People  v.  California  Fish 

Co.  (Cal.)  138  P.  79.     • 
"Indemnify." — Deseret  Water.  Oil  &  Irrigation 

Co.  V.  State  (Cal.)  138  P.  981. 
"Independent    contractor." — Connell    v.    Harris 

(Cal.  App.)  138  P.  949 ;  Oregon  Fisheries  Co. 

V.   Elmore  Packing  Co.  (Or.)  138  P.  862. 
"Indeterminate    sentence."— Ex    parte    Foster 

(Or.)  138  P.  849. 
"Interstate      commerce." — State      v.      Harper 

(Mont.)  188  P.  495. 
"Intoxication." — Parker  v.  C.  A.  Smith  Lumber 

&  Mfg.  (30.  (Or.)  138  P.  1061. 
"Iirigation."- C!ity   and   County   of   Denver   v. 

Brown  "(Colo.)  138  P.  44. 
"Judgment    for    want    of    answer." — State    ▼. 

Simpson  (Or.)  138  P.  467. 
"Judicial."— Baker  v.  Gooding  County  (Idaho) 

138  P.  342. 
"Laborer."- Albee  v.  Weinberger  (Or.)   138  P. 

859:    Neely  v.  City  of  Tacoma  (Wash.)  138 

"Last  clear  chance."— Jensen  v.  Denver  &  R.  Q. 
R.  Co.  (Utah)  138  P.  1185. 


"Lawful  road."— Fltta  ▼.  Pi«ioe  CJoonty  (Wash.) 

138  P.  885. 
"Law  of  the  land."— Ex  parte   SnlUvan  (OkL 

Cr.  App.)  138  P.  815. 
"Lawyer."- People  v.  Taylor  (Colo.)  138  P.  762. 
"Libel." — Brown     v.     Independent     Pub.     Co. 

(Mont.)  138  P.  268. 
"Loss,  expense,  and  liability." — ^Newlin  v.  Myers 

(Cal.  App.)  138  P.  927. 
"Member  of  family."— Fagan  v.  Troatman  (Colo. 

App.)  138  P.  442. 
"fifiscarriage    of    justice." — People    v.    Wilson 

(OaL  App.)  138  P.  971. 
"Motion."— Wellmnth   v.    Rogers    (Colo.   App.) 

188  P.  69. 
"Municipal  corporation." — People  v.  California 

Fish  Co.  (Cal.)  138  P.  79. 
"Murder  in  the  first  degree." — People  v.  Elmore 

(CaL)  138  P.  989. 
"New  matter."— Stephens  ▼.  0>nley  (Mont)  138 

P.  189, 
"New  trial."- First  Christian  Church  of  Med- 

ford  V.  Robb  (Or.)  138  P.  856. 
"Next  ensuing  term." — Childers  v.  Lahann  (N. 

M.)  138  P.  202. 
"Obstruction."- Palomino  ▼.  Atchison,  T,  ft  S. 

F.  Ry.  Co.  (Kan.)  138  P.  616. 
"Order."— Welhnuth  v.  Rogers  (Colo,  App.)  138 

P.  69. 
"Partnership."— Simmons  v.   Shaft   (Kan.)  138 

P.  614. 
"Partnership    at     will."— Gleeson    v.    C3ostello 

(Ariz.)  138  P.  544. 
"Permitted    to    resort"— State    v.    Poggmeyer 

(Kan.)  138  P.  693. 
"Presumption."— Ward  v.  Queen  City  Fire  Ins. 

Co.  of  Sioux  FalU,  S.  D.  (Or.)  138  P.  1067. 
"Prima  facie  evidence." — Payne  v.  Ward  (Cal. 

App.)  138  P.  967. 
"Proceeding." — State  v.  Superior  Court  in  and 

for  King  County  (Wash.)  138  P.  291. 
"Proceeds  in  actual  funds."— Security  Savings 

&  Trust  Co.  V.  King  (Or.)  138  P.  465. 
"Proper  case."— Hageman  v.  Vanderdoes  (Ariz.) 

1^  P.  1058. 
"Proximate  cause."- Wallace  t.  Chicago,  M.  & 

P.  S.  Ry.  Co.  (Mont)  138  P.  499. 
"Public  corporation."— McCord  Mercantile  Co. 

V.  Mclntyre  (Colo.  App.)  138  P.  59. 
"Recession."— Cawlfield  v,  Smyth  (Or.)  138  P. 

227. 
"Recklessness." — Jensen  v.  Denver  &  B  O.  R. 

Co.  (Utah)  138  P.  1185. 
"Record  proper."— Glass  v.  Gould  (OkL)  138  P. 

796. 
"Repair." — Wyoming  Coal  Mining  Co.  v.  Stanko 

(Wyo.)  138  P.  182. 
"Represent." — Tucker,    Lynch    &    (joldwell    v. 

Hawley  (CaL  App.)  138  P.  358. 
"Resort"- State  v,  Poggmeyer  (Kan.)  138  P. 

593. 
"Reward."— Kirk  v.  Smith  (Mont.)  138  P.  1088. 
"Scope  of  employment." — Kemp  v.  Chicago,  R. 

I.  &  P.  Ry.  Co.  (Kan.)  138  P.  621. 
"Session."— Ralls  v.  Wyand  (OkL)  138  P.  158. 
"Sold."— Peatland  Realty  Co.  v.  Edwards  (Cal. 

App.)  188  P.  367. 
"Special    and    non-pay."— lulkins    v.    Board    of 

Com'rs  of  Wyandotte  County  (Kim.)  138  P. 

678. 
"Tax."— McCord    Mercantile   Co.   v.   Mclntyre 

(Colo.  App.)  138  P.  59. 
"Timber."— .Anderson  v.  Great  Northern  Ry.  Co 

(Idaho)  138  P.  127. 
"Ultra  vires."— Crowder  State  Bank  v.  Mtaa. 

Powder  Co.  (Okl.)  138  P.  392. 
"Upon."— Peatland  Realty  Co.  v.  Edwards  (Cal. 

App.)  138  P.  357. 
"Vote  by  ballot"— State  v,  CmtoU  (Wash.)  138 

P.  306. 
"Wantonness."— Jensen  v.  Denver  ft  B.  G.  R. 

Co.  (Utah)  138  P.  1185. 
"Willful  failure."— Le  Roy  v.   Missouri.  K,  & 

T.  By.  Co,  (Kan.)  138  P.  64(fc>  r 
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"WlUfulneM." — Jensen  ▼.  Denver  ft  B. 

Co.  (Utah)  138  P.  1185. 
"Within  ten  months."— State  v.  Howell  (Wash.) 

138  P.  286. 

WRITS. 

See  Attachment:  Certiorari;  Execution;  Gar- 
nishment; Habeas  Corpus;  Injunction;  Man- 
damus; Process;  Prohibition;  Replevin. 

Of  error,  see  Appeal  and  E}rror. 


See  Torts. 


WRONGS. 


WYLIE  ACT. 

See  Intozicatiii;  Liqaors,  |  11. 

YEAR. 

See  Landlord  and  Tenant. 
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